
 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-472

ISSUES

The issues presented included compensability, pre-existing condition, causation, 
medical benefits  and temporary total disability benefits  from May 6, 2008 to July 22, 
2008.  

FINDINGS OF FACT

1. Claimant alleges that on May 6, 2008, while she was working for Respondent-
Employer as the lead custodian that she slipped and fell on the bleachers.  She alleges 
she fell onto her back and suffered injury to her left lower extremity, including her ankle 
and foot.  She also alleged she injured her upper back area. 

2. Claimant testified her ankle injury extends from her ankle all down the left side 
through the toes on the left side and on the underside in the middle of her foot. Claimant 
testified she injured her back on the left side between her neck and her middle back.  
She described the pain on a scale from 0 to 10 to be 10. 

3. Claimant testified that she originally saw Dr. Peterson on May 6, 2008, for her 
foot.  She also testified that she returned on May 7, 2008 when her husband saw bruis-
ing on her back.  

4. Claimant testified she was injured in a motor vehicle accident in 2003, a slip and 
fall accident in February 2007, and a slip and fall in October 2007. 

5. Claimant testified that on January 14, 2003 she was a pedestrian and was struck 
by a vehicle traveling 60 miles per hour.  The Claimant testified she injured both knees, 
her back, which she described as her “whole back” on both sides and in the middle, her 
right hip, her arm, her shoulder on the left, her left hand and her left foot.

6. Claimant testified that during the February 5, 2007 work injury that she slipped 
and fell and injured her left hand, left hip, and left back.  She testified that on October 
11, 2007 she slipped and fell and injured her neck and upper back on the left.    

7. Claimant testified that her upper back injury and her left foot injury were slightly 
different after the alleged May 6, 2008 injury.  Claimant testified “I feel on one place 
where the bone is I feel sharp pain and bracing problem”.  With respect to Claimant’s 
left foot injury, the Claimant testified it was different because she injured only the front 
toe and the toe on the inside in the 2003 accident. 

8. Claimant testified that she has asked her doctors to help her be determined dis-
abled.  She testified she told Dr. Peterson it’s too dangerous for her to work.  She testi-



fied she believes she cannot work, and that her whole body hurts and she should be left 
in peace to rest. 

9. Medical records indicate that the Claimant injured her left foot in the May 2003 
motor vehicle accident.  Dr. Jinkins treated the Claimant for her motor vehicle accident 
and diagnosed the Claimant with a left foot contusion with possible tarsal tunnel syn-
drome.  She complained to Dr. Jinkins of numbness in her left foot, which involved all 
five digits.  

10. Dr. Timothy Sandell treated the Claimant for her 2003 motor vehicle accident.  
The Claimant reported to Dr. Sandell that she had weakness in her left lower extremity 
and described twisting her left ankle while she was merely standing.  She had mild ten-
derness over the lateral aspect of her left foot.  In addition, Dr. Sandell noted treatment 
to the Claimant’s left foot including diagnostic injections of the sesamoids in the left foot.  
Dr. Sandell also noted that the Claimant complained that “everything hurts” including her 
foot and that she related left foot pain along the medial aspect of the foot and the medial 
aspect of the great toe.  Dr. Sandell notes that the Claimant stated to him, “I need more 
therapy.”  

11. Pain diagrams from January 23, 2003, show that the Claimant diagramed that 
she injured her left foot on the outside aspect of the foot. Claimant consistently diagra-
med pain in her left foot on pain diagrams dated March 7, 2003; March 28, 2003; April 8, 
2003; July 15, 2003; August 5, 2003; and September 9, 2003.  Claimant specifically 
diagramed pain on the underside of her foot on October 3, 2003 and October 16, 2003.  
Claimant continued to diagram pain to her left foot into 2004 and in 2007 as well.  

12. Claimant diagramed left upper back pain beginning October 16, 2003 and by 
2007 her entire left side of her back up through her neck was diagramed as having pain.  

13. Claimant saw Dr. Baer for her October 11, 2007 injury.  He noted hip pain, mid 
thoracic pain as well as left shoulder pain that runs down the arm.  Dr. Baer docu-
mented that the Claimant had chronic pain for five years and that the Claimant stated 
“she wants me to help her not to work.”  Dr. Baer felt that the Claimant’s prognosis was 
extremely poor.  On November 14, 2007 when Dr. Baer saw the Claimant again she 
was complaining of left shoulder and arm pain, pain going down the mid back all the 
way to the low back, neck pain and left foot pain.  During this visit Dr. Baer reported 
“she wants me to help her not to work anymore”.  She told Dr. Baer “no one has fallen 
like I have fallen.”  Dr. Baer noted that the Claimant “again, just kind of wants out of 
work.  She says she cannot do it any longer”.  In his discharge report of January 2, 
2008, Dr. Baer noted that the Claimant related symptoms due to her motor vehicle acci-
dent.  Dr. Baer related her chronic pains to that incident and noted that distribution of 
her pain was in the same areas that her pains were after her motor vehicle accident in 
2003.  He felt it was difficult to believe there was anything new to this injury outside of 
what she had in the past.  



14. Claimant was seen by Dr. Brodie for her October 11, 2007 injury as a Division 
IME Examiner.  Dr. Brodie noted that the Claimant complained of increased left foot pain 
and left lower extremity pain after falling on the bleachers in May of 2008.  Dr. Brodie 
also noted that the symptomology documented by various providers in conjunction with 
Social Security Benefits, suggested that a potential for secondary gain psychological 
factors were affecting the case.  Dr. Brodie apportioned the Claimant’s problems to the 
motor 2003 vehicle accident as well.  

15. Claimant was seen by Dr. Joel Boulder for the October 11, 2007 injury.    The 
Claimant told Dr. Boulder that with respect to the February 2005 injury, she treated at 
Concentra but never got better.  Dr. Boulder noted that the Claimant injured her left foot 
in the 2003 motor vehicle accident.  

16. The Claimant saw Dr. Peterson with respect to her October 11, 2007 injury.  Dr. 
Peterson testified at a deposition that he cared for Claimant in the past and the pattern 
in the prior cases and in the case for the May 6, 2008 alleged injury was similar.  He tes-
tified there was very little physical evidence that would support a claim of ongoing per-
sistent pain.  Dr. Peterson testified that the examination of the Claimant’s ankle after the 
May 6th alleged incident revealed no edema, no deformity and no ecchymosis.  He 
noted that range of motion should have been decreased and that palpation was positive 
for pain everywhere on her foot.  Dr. Peterson further testified that the Claimant told 
him, “It is just too dangerous for me to work”.  He testified that this was a spontaneous 
comment by Claimant.  Dr. Peterson testified that there was no real medical reason for 
delayed recovery.  Dr. Peterson testified that based upon his care for Claimant and con-
versations he had with her and his evaluation of her physically, she should have gotten 
better.  

17. Dr. Peterson testified that he agreed with Dr. Roth’s final conclusions that the ma-
jority of the Claimant symptoms were more consistent with her prior 2003 injury and he 
testified that he agreed with Dr. Roth that there may have been an event but that there 
is no injury that requires treatment at this time.    

18. Dr. Peterson’s medical records reveal that the Claimant “seems to believe that 
she is simply permanently and completely disabled and that I can help her get disabil-
ity.” Dr. Peterson’s reports document that the Claimant also complains she had never 
recovered after her 2003 car accident.  

19. The Claimant was referred to Dr. Quick to assist with claim closure after the May 
2008 alleged injury.  Dr. Quick agreed with Dr. Baer that the Claimant’s complaints were 
likely chronic and pre-existing.  The Claimant was also seen by Dr. Hattem who con-
curred that the Claimant’s chronic pain was most likely due to the Claimant’s 2003 mo-
tor vehicle accident.  Dr. Hattem called the Claimant’s treating physician Dr. Sandell and 
he reported that she had been treated for chronic pain since 2003 and that the motor 
vehicle accident involved her left foot.  Dr. Hattem advised the Claimant to seek further 
treatment with Dr. Sandell and she complained that her current pain was related to the 
May 6th injury and would not return to see Dr. Sandell.  In response to correspondence, 



Dr. Hattem stated that the Claimant was at maximum medical improvement on July 15, 
2008 without any permanent impairment. 

20.  The Claimant was seen by Dr. Henry Roth who testified at hearing.  Dr. Roth tes-
tified he reviewed voluminous reports in connection with the IME he performed.   Dr. 
Roth testified that medical records he reviewed documenting the 2003 MVA revealed 
injury to the left foot, and left scapular region.  He testified he emphasized Claimant’s 
allegations that the left scapular pain is “new.”    He testified the pain had been docu-
mented in the scapular region for years. 

21. Dr. Roth testified that when the Claimant was placed at MMI for the 2003 motor 
vehicle accident, after three years of treatment there was no change in her condition.  
He testified that the last record he reviewed concerning Claimant’s left foot, included a 
description of diffuse discomfort including lateral ankle pain. 

22. Dr. Roth emphasized Dr. Boulder’s October 15, 2007 medical report as it identi-
fied what had previously been documented as injury including tenderness over the left 
side of the scapula, left trapezius, and left latissimus dorsi.  He emphasized this location 
of pain, and emphasized that during the time period immediately preceding the May 6, 
2008 claim, there was much treatment and no improvement, similar to the 2003 motor 
vehicle accident.  Dr. Roth testified that the physicians treating the Claimant for prior 
conditions placed her at MMI, and referred her back to her treating physicians for the 
motor vehicle accident in 2003 around January 14, 2008.  He testified Claimant’s condi-
tion was really the same in 2008 as it was in 2003, and that it remained the same into 
May of 2008.  

23.  Dr. Roth testified that Claimant returned to Dr. Peterson for the May 6, 2008 in-
jury alleging a bruise on her scapula.  This bruise was not present two weeks later on 
May 15, 2008 when Claimant saw Dr. Brodie for a Division IME, but the bruise reap-
peared according to the report of Dr. Peterson dated May 19, 2008.  

24. Dr. Roth testified that based upon review of the medical records and examina-
tion, the Claimant has been complaining of back, hip, shoulder, scapular, abdominal, 
cervical, low back, left foot, and bilateral upper and lower extremity injuries since 2003. 
In comparing pain diagrams, Dr. Roth testified that the pain diagram drawn in November 
2007 and the one drawn at his office in September 2008 are substantially the same, 
both noting upper scapular pain on the left, and left foot pain. 

25. Dr. Roth testified that Claimant says she hurts everywhere, complaining that 
every bone and joint hurts and that this is not a medically treatable condition traceable 
to the May 6, 2008 incident.  He testified there are no objective physical findings after 
the May 6, 2008 event.   He testified Dr. Peterson’s entry of May 6, 2008 showed no 
physical findings.  There was no deformity, no edema, no ecchymosis, no redness and 
no warmth.    He testified that when Dr. Brodie evaluated her ankle May 15, 2008 there 
was no mention of findings concerning the ankle in his report.  When Dr. Roth evaluated 
her on September 19, 2008 he found a normal ankle exam. 



26. Dr. Roth testified that there was no treatment that would improve any condition 
relating to the May 6, 2008 incident.  He testified there is no tissue pathology to correct.  
He testified that MRIs of the left foot show a possible strain or a degenerative process 
but not a new location of injury. He testified that the Claimant reported an incident to him 
and he gives her the benefit of the doubt that an event occurred, but that it was medi-
cally probable that the event resulted in no injury that required treatment.  He testified it 
was reasonable for the Claimant to undergo medical evaluation.  However, Dr. Roth tes-
tified it was medically probable that any treatment rendered for the May 6, 2008 claim 
was for pre-existing injuries.

CONCLUSIONS OF LAW

1. An injured worker has the burden of proof, by a preponderance of the evidence, 
of establishing the compensability of an industrial injury and entitlement to benefits.  
Sections 8-43-201 and 8-43-210 C.R.S. (2006).  See City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); Lutz v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000).  A “prepon-
derance of the evidence” is that quantum of evidence that makes a fact or facts, more 
reasonably probable than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1977).  

2. The Workers’ Compensation Act creates a distinction between the terms accident 
and injury.  The term accident refers to an unexpected, unusual or undersigned occur-
rence.  C.R.S. §8-40-201(1).  In contrast, an injury refers to the physical trauma caused 
by the accident.  In other words, an accident is the cause and an injury is the result.  
City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967).  
3. No benefits flow to the victim of an industrial accident unless the accident results 
in a compensable injury.  A compensable industrial accident is one which results in an 
injury requiring medical treatment or causing disability.  H&H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990); Subsequent Injury Fund v. State Compensation Insurance 
Authority; 768 P.2d 751 (Colo. App. 1988).  
4. The Claimant cannot carry her burden of proof in this claim.   The medical evi-
dence establishes that Claimant was treating for injuries to her left foot and left scapular 
region since 2003.  Dr. Jinkins treated the Claimant for her 2003 motor vehicle accident 
and diagnosed the Claimant with a left foot contusion with possible tarsal tunnel syn-
drome.  She complained to Dr. Jinkins of numbness in her left foot which involved all 
five digits.  The Claimant reported to Dr. Sandell that she had weakness in her left lower 
extremity and described twisting her left ankle while she was merely standing.  She had 
mild tenderness over the lateral aspect of her left foot.  In addition, Dr. Sandell noted 
treatment to the Claimant’s left foot including diagnostic injections of the sesamoids in 
the left foot.  Dr. Sandell also noted that the Claimant related left foot pain along the 
medial aspect of the foot and the medial aspect of the great toe.  
 
5. The medical documentation in the claim supports that any treatment for a May 6, 
2008 event was not due to new injury, but was for pre-existing injuries.  All doctors 
agree that the Claimant did not improve with treatment.  All treating doctors tried to redi-



rect the Claimant back for treatment of her 2003 motor vehicle accident.  No doctor has 
documented objective medical findings of left foot, or ankle injury on exam.  There is in-
consistent and unclear documentation concerning a bruise on Claimant’s left scapular 
region, but the overwhelming evidence supports a pre-existing origin of this pain.  
6. Claimant is clear that it is too difficult for her to work, that she wants to be dis-
abled and that she has asked her doctors to help her be disabled.  All doctors indicate 
there are secondary gain issues, and Dr. Peterson specifically notes there is no motiva-
tion for Claimant to improve.  Dr. Brodie the DIME doctor for the October 2007 claim 
stated that the Claimant’s pre-existing injuries were not caused by the October 2007 in-
cident, but were due to the motor vehicle accident in 2003, and noted that the Claimant 
had secondary gain issues.
7. The ALJ finds the Claimant not to be credible.
8. As a result, Claimant has failed to establish she sustained an injury requiring 
treatment as a result of the May 6, 2008 event and as a result her claim is denied and 
dismissed. 

ORDER

 It is therefore ordered that:

Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is 
denied and dismissed.

DATE: December 31, 2008
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-757-041

ISSUES

The issues to be determined by this decision are:  

1) Compensability; 
2) Medical Benefits; 
3) Average Weekly Wage; 
4) Temporary Total and Temporary Partial Disability Benefits;  
5) Change of Physician; and 
6) Penalties for Failure to Timely Report Injury.

FINDINGS OF FACT



1.  Claimant was employed by Employer as a table worker on October 16, 2007.  
Claimant was assigned to the Fulfillment Department.  Claimant’s normal job duties in-
cluded inserting pamphlets into magazines.  Claimant worked ten to twelve hour shifts.  

2. SR, Employer’s Environmental Health and Safety Manager, testified that the Ful-
fillment Department is Employer’s light duty department.  If an employee is placed on 
light duty, whether due to a work related injury or not, they are placed in this depart-
ment.  Claimant worked full time in the Fulfillment Department.  

3. Claimant admitted and SR confirmed that Claimant’s position did not require any 
forceful grasping.  Claimant admitted there were no handles or triggers that she had to 
forcefully grasp.  She also admitted that she did not have to do any heavy lifting.  SR 
testified that there were other employees assigned to the tasks involving heavy lifting.  
Claimant’s usual job duties did not include working on the polybagging machine. 

4. Claimant claimed that she would put 30,000 inserts into magazines in a twelve 
hour shift.  SR testified that, at most, a person in Claimant’s position would put in only a 
couple hundred inserts per shift.  

5. SR testified that when Claimant was first hired she requested wrist guards from 
him indicating that she had sore hands and wrists before working for Employer.  She 
also informed him that before working for Employer she worked as a dental technician.  
Claimant admitted in her testimony that part of her job duties included cleaning, polish-
ing and bleaching teeth which require the use of hand held tools.  She maintained this 
position for over fourteen years.  

6. Claimant testified that on January 19, 2008, she had to work on the polybagging 
machine and it was broken.  Claimant testified that this event occurred on a Sunday. 
However, according to Claimant’s timecard, Claimant worked on the polybagging ma-
chine on January 18 and 19, 2008, which was a Friday and Saturday.  Claimant claims 
that on a Sunday she came into work at 7:00 a.m. in the morning and spent several 
hours discussing the best process for manually polybagging the magazines.  Claimant 
admitted that no actual work was done in the three hours she spent at work that morn-
ing.  Claimant claimed that she came back to work at 10:00 p.m. that night and worked 
until 5:00 a.m.  However, Claimant’s timecard indicates that Claimant returned to work 
at 4:57 p.m. on the day she worked as a polybag helper.  Claimant also claimed she 
worked thirteen hours that shift on the polybagging machine.  However, Claimant’s 
timecard shows she worked on the polybagging machine from 4:57 p.m. until 2:57 a.m. 
with a fifty minute break during that time period.  Between 2:57 a.m. and 3:58 a.m., 
Claimant took a one-hour break and then finished the last hour on her shift doing her 
normal job duties of hand collating.  Overall, Claimant only spent nine hours working 
with the polybagging machine.     

7. Claimant testified that while she was working on the polybagging machine, she 
would have to move her arms in a circular motion with her thumbs pointing outwards.  
The movement, however, did not involve any sort of forceful gripping with her hands.  



8. Claimant testified that while working on the polybagging machine she hand-
bagged at least 4200 magazines.  She further testified that the hand-bagging method 
was not even one-third as fast as the normal machine would work when not broken.  SR 
testified with certainty that the most a polybagging machine could bag in one shift when 
working at full capacity was 5000 magazines.  It is unlikely that Claimant hand-bagged 
4200 magazines during the nine hours she worked, as the hand-bagging process was 
not even one-third as fast as the machine normally worked.  

9. Claimant initially testified that only she and one other employee worked on the 
polybagging machine on the day of her alleged injury.  Claimant later testified that there 
were at least nine employees working together on the polybagging machine that day.  

10. Claimant claims that her hands began to hurt after working on the polybagging 
machine.  She testified that she informed a supervisor.  SR testified that all supervisors 
know and were specifically trained to immediately inform him of any reported injuries on 
the job. The supervisor never reported the injury to SR.  SR also testified that injury re-
porting procedures were covered in Claimant’s orientation when she was first hired and 
Claimant was informed that in the event she suffered an injury, she was to report it to 
her supervisor or SR.  SR testified that the required injury reporting notices were posted 
in locations in which the Claimant would have had an opportunity to see them on a 
regular basis.  SR testified that Claimant did not report the injury to him until April 11, 
2008.  SR indicated that this was the first time he had heard of Claimant’s alleged injury.  
He also testified that the reason the First Report of Injury notes that the supervisor was 
informed of the injury is because he fills out the incident reports according to what the 
injured workers tell him and before any investigation is performed.

11. Claimant testified that she could not report her injury to SR because he worked 
the day shift while she worked the night shift.  SR testified that all employees were in-
formed to contact him at any time of the day if they were injured.  He testified that he 
receives calls in the middle of the night when employees are injured on a night shift.  
Claimant testified that she was told during orientation to report any injuries to SR.  

12. SR testified that when Claimant finally reported the alleged injury to him, Claim-
ant did not know when the injury occurred.  SR asked Claimant to sit down with a cal-
endar and determine exactly which day the injury occurred.  

13. Claimant testified that she did not report her injury to SR until April because she 
was waiting for her insurance to go into effect.  When she inquired into the status of her 
insurance she was told to talk to SR about her medical complaints.  

14. After Claimant reported her injury to SR on April 11, 2008, she was sent to Em-
ployer’s designated provider, Clarence Henke, M.D.  Dr. Henke noted that Claimant 
complained of a gradual onset of right and left thumb pain that developed over the past 
several months.  He noted that: “No direct injury to her fingers or hands are reported.”  
Claimant testified that Dr. Henke only spent five minutes with her, only looked at her 



right hand, and ignored her thumbs altogether.  Dr. Henke’s report indicates that he ex-
amined both her hands including both her thumbs.  The report noted that Claimant had 
“Right thumb MC-P joint swelling and tenderness present to palpation.  Left thumb MC-
P joint tenderness present to palpation.”  Dr. Henke took range of motion measurements 
and sent Claimant for x-rays of both thumbs.  Dr. Henke, who is also a board certified 
radiologist, noted that according to Claimant’s x-rays, Claimant had rheumatoid arthritis 
in the MC-P joints in both thumbs. In Dr. Henke’s opinion, Claimant’s pain was caused 
by her bilateral thumb rheumatoid arthritis condition.  He stated that Claimant’s condi-
tion was not caused by her work-related duties and should be managed by her private 
care physician.    

15. Claimant was seen by Susan Thielen, PA-C, at Cherry Creek Family Practice, 
after Dr. Henke released Claimant to see her personal care physician. On May 6, 2008, 
Claimant reported to PA Thielen that she had to place 50,000 magazines into bags 
manually with three co-workers over a twelve-hour period.  She claimed she noticed 
pain in her hands following that incident.  Claimant reported at this appointment that she 
had pain in her right wrist and elbow and had popping of the fourth digit on the left hand.  
PA Thielen referred Claimant to a hand surgeon for left trigger finger as well as for an 
EMG of her right wrist.  No opinion was given at that time as to whether Claimant’s con-
dition was related to her employment.  

16. Claimant saw Thomas Mordick, M.D., on May 8, 2008.  Dr. Mordick noted that 
Claimant reported having triggering of both thumbs since January 2008.  He also noted 
that she was having triggering of the left ring finger as well.  Dr. Mordick noted there 
were prominent trigger nodules on both thumbs and the left ring finger.  She also had a 
trigger nodule on the right ring finger that was asymptomatic.  Dr. Mordick gave no opin-
ion on the work-relatedness of Claimant’s condition.  On May 12, 2008, Claimant had a 
trigger release injection performed by Dr. Mordick.  

17. Claimant underwent an EMG by Patricia Soffer, M.D., on May 14, 2008.  Dr. Sof-
fer’s report indicated that Claimant reported the date of onset of her symptoms as Janu-
ary 2008.  Claimant stated to Dr. Soffer that she worked a fourteen hour shift manually 
putting books into plastic bags and was unable to bend her thumbs by the end of the 
shift.  She also complained of numbness and paresthesias of the right third digit and el-
bow.  Dr. Soffer indicated that Claimant’s EMG test showed that Claimant had moderate 
right carpal tunnel syndrome.  No opinion was given concerning the work-relatedness of 
the condition.    

18. PA Thielen again saw Claimant on May 22, 2008.  PA Thielen noted that Claim-
ant had been diagnosed with carpal tunnel and trigger finger.  PA Thielen indicated that 
“this appears to be work related” and that Claimant should see a worker’s compensation 
physician.  She also noted that Claimant had been seen by a workers’ compensation 
physician who had already released her.  

19. Claimant returned to see Dr. Mordick on May 27, 2008.  Dr. Mordick noted that 
Claimant had moderate carpal tunnel syndrome on the right.  He noted that Claimant 



wished to proceed with surgical intervention for both her carpal tunnel and her trigger 
finger on the right thumb.  No opinion was given as to the work-relatedness of Claim-
ant’s conditions.  

20. On May 28, 2008, Claimant went to see Dr. Henke for a repeat visit.  Dr. Henke 
was unavailable and Brian Beatty, D.O, saw Claimant.  Dr. Beatty noted that Claimant 
had been sent to see Dr. Mordick where she was determined to have carpal tunnel syn-
drome involving her right hand and trigger fingers involving the left hand that was felt to 
be work-related.  That statement by Dr. Beatty is incorrect. Dr. Mordick did not opine on 
the work-relatedness of Claimant’s conditions. Dr. Beatty noted that Claimant’s main 
complaints were pain at the IP joints in the thumbs.  Dr. Beatty noted on examination 
that Claimant had tenderness to palpation over the palmer surface of the ring fingers at 
the MP joints with some mild triggering.  He also noted tenderness over the IP joints of 
the thumbs bilaterally.  He diagnosed Claimant with bilateral ring trigger fingers and bi-
lateral thumb sprain.  Dr. Beatty felt that Claimant’s trigger fingers involving the ring fin-
gers and the pain in the thumbs bilaterally were work-related.  He did not believe the 
carpal tunnel was work-related.  Dr. Beatty noted that Claimant’s trigger fingers bilater-
ally were consistent with repetitive work activities of grasping.  However, Dr. Beatty’s re-
port fails to note Claimant’s alleged mechanism of injury or describe her work activities.  

21. Claimant testified that, prior to her surgery, Employer did not accommodate her 
restrictions.  SR testified that Claimant was incorrect and that Employer did, in fact, ac-
commodate her restrictions as it is the company’s practice to accommodate all em-
ployee’s restrictions whether they are due to a work-related injury or not.  He testified 
that since Claimant was already working in a light duty position, they placed her in an 
ultra light duty position during which time all she had to do was push a button on a com-
puter to print labels.  

22. On August 27, 2008, Claimant underwent the right carpal tunnel release and right 
trigger thumb release performed by Dr. Mordick.  

23. Claimant testified that up until the day of her surgery, she did not lose any time 
from work except for one day.  She testified that she was off work due to her surgery 
from August 27, 2008, through September 10, 2008, when she returned to work at full 
duty and full wages.  

24. On October 6, 2008, Dr. Mordick released Claimant to full duty.  

25. John Burris, M.D., evaluated claimant on June 23, 2008.  Claimant reported to 
Dr. Burris that her job involved placing books into plastic bags on an assembly line.  
Claimant indicated that on an average day she would insert around four thousand arti-
cles into the plastic bags.  Claimant reported that one of the machines broke on January 
19, 2008 and she had to work a thirteen-hour shift.  She claimed that after working this 
shift she developed pain in both of her thumbs.  On the day of the visit, Claimant did not 
report having any pain.  She did report an inability to bend her left thumb.  Dr. Burris 
noted that Claimant had been taking glucosamine for “sore joints” for over a year.  On 



examination, Dr. Burris noted that Claimant displayed prominence of the metacarpal 
phalangeal (MP) joints over both thumbs along with mild tenderness in those areas.  He 
also noted that she had Heberden’s nodes at the base of the distal phalanx of the dorsal 
aspect on all digits.  Dr. Burris explained in his testimony that Heberden’s nodes are 
outgrowths of bone at the joints caused by arthritis.  He indicated that these nodes take 
years to develop and are not consistent with cumulative trauma.  Dr. Burris indicated in 
his report that Claimant had signs of pre-existing arthritis. He noted that provocative 
testing as well as the deformities of her hand were consistent with that diagnosis.  
Based on Claimant’s history and Dr. Burris’ review of her records, he could not see a 
clear mechanism of injury from Claimant’s described work events.  He agreed with Dr. 
Henke that Claimant’s pre-existing issues could explain all her present complaints.  

26. Dr. Burris noted that Dr. Henke’s history of Claimant’s injury indicated that there 
was a gradual onset of right and left thumb pain when packing books into bags that de-
veloped over several months.  No specific event or injury was reported to Dr. Henke. 

27. Dr. Burris indicated that he did not see a clear mechanism from what Claimant 
described to him that would explain Claimant’s current complaints.  He noted that 
Claimant’s testimony at hearing did not change his opinion.

28. Dr. Burris indicated that most cases of trigger finger are idiopathic.  However, he 
stated that trigger finger is associated with arthritic conditions.  He said there is evi-
dence that suggests it is related to forceful grasping maneuvers that he described as 
forceful holding on to tools.  He opined that Claimant’s job duties did not involve any 
forceful gripping.  In his opinion, Claimant’s trigger finger condition was related to her 
pre-existing arthritis.  

29. Dr. Burris testified that arthritis in one joint, like the MP joint, can cause problems 
in other joints.  He also testified that, even though it can cause pain other joints, the 
joints with the arthritis may not be painful.  Arthritis in one joint can cause trigger finger 
in another joint.  

30. Dr. Burris opined that Claimant’s carpal tunnel syndrome was not work-related.  
Claimant’s job duties were not such that it could cause Claimant to develop carpal tun-
nel syndrome.  In Dr. Burris’ opinion, it was not more likely than not that Claimant suf-
fered an aggravation of her pre-existing arthritis at work.   

31. Claimant claimed that she spent only five minutes with Dr. Burris.  She testified 
that Dr. Burris asked her to hold her hands up and that was the extent of the appoint-
ment and no other conversation occurred.  Dr. Burris’ testimony and report indicate oth-
erwise.  Dr. Burris testified that he normally spends about one-half hour with patients 
during an examination and that he likely spent at least one-half hour with the Claimant.  

32. Claimant testified that no other doctor mentioned anything to her about arthritis in 
her hands before Dr. Henke diagnosed her with it on April 11, 2008.  However, Claimant 



also testified that she did not go see a physician for some time prior to being seen by 
Dr. Henke for any reason whatsoever.  

33. SR testified that just a few weeks before the hearing, Claimant came to him re-
questing to be laid off due to the pain in her hands.  She indicated that she lived with 
her daughter and wanted to stay home with her grandchildren.  Claimant was asked to 
attend a meeting concerning her request at which time she indicated she wanted to see 
her surgeon one more time first.  The next day Claimant went to see Dr. Mordick and 
she was again released to full duty.  Claimant then informed Employer that she felt fine 
and did not want to be laid off anymore.  

CONCLUSIONS OF LAW

1.  “A claimant in a workers’ compensation claim shall have the burden of proving 
entitlement to benefits by a preponderance of the evidence; the facts in a workers’ com-
pensation case shall not be interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer, and a workers’ compensation case shall be de-
cided on its merits.”  Section 8-43-201, C.R.S. A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not. Page v Clark, 197 Colo. 306, 592 P.2d 792 (1979); People 
v M.A.,104 P.3d 273, 275 (Colo.App. 2004).  

2. For an injury to be compensable under the Workers’ Compensation Act, it must 
“arise out of” and “occur within the course and scope” of the employment.  Price v. In-
dus. Claim Appeals Off., 919 P.2d 207, 210 (Colo. 1996); Schepker v. Daewoo North, 
W.C. No. 4-528-434 (ICAO, April 22, 2003).  An injury "arises out of" employment when 
the origins of the injury are sufficiently related to the conditions and circumstances un-
der which the employee usually performs his or her job functions as part of the em-
ployee's services to the employer.  Schepker v. Daewoo North, W.C. No. 4-528-434 
(ICAO, April 22, 2003).  "In the course of" employment refers to the time, place, and cir-
cumstances of the injury.  Id.  There is no presumption that an injury arises out of em-
ployment when an unexplained injury occurs during the course of employment.  Finn v. 
Indus. Comm’n, 165 Colo. 106, 108-09, 437 P.2d 542 (1968).  

3. Proof of causation is a threshold requirement that an injured employee must es-
tablish by a preponderance of the evidence before any benefits are awarded.  Section 
8-41-301 (1)(c), C.R.S.;  Faulkner v. Indus. Claim Appeals Off., 12 P.3d 844, 846 
(Colo.App. 2000). The question of causation is one of fact for the determination by the 
ALJ.  Faulkner supra, at 846.  

4. An increase in pain or other symptoms associated with a prior injury does not 
compel a finding that a claimant sustained a compensable aggravation or new injury.  
F.R. Orr Construction v. Rinta, 717 P.2d 965, 968 (Colo.App. 1985); Martinez v. Monfort, 
Inc., W.C. No. 4-284-273 (ICAO, August 6, 1997); Witt v. Keil, W.C. No. 4-225-334 
(ICAO, April 7, 1998); Parra v. Ideal Concrete, W.C. Nos. 3-963-659 and 4-179-455 



(ICAO, April 8, 1998).  The mere fact that symptoms appear during an employment 
event does not require a conclusion that the employment was the cause of the symp-
toms, or that the employment aggravated or accelerated a preexisting condition.  In-
stead, the appearance of symptoms may be the logical and recurrent consequence of a 
preexisting condition Jiron v. Express Personnel Services, W.C. No. 4-456-131 (ICAO, 
February 25, 2003); F.R. Orr Construction v. Rinta, 717 P.2d 965, 968 (Colo.App. 1985).   

5. In deciding whether a claimant has met her burden of proof, the ALJ is empow-
ered “to resolve conflicts in the evidence, make credibility determinations, determine the 
weight to be accorded to expert testimony, and draw plausible inferences from the evi-
dence.”  See Kroupa v. Indus. Claim Appeals Off., 53 P.3d 1192, 1197 (Colo.App. 2002).  
When considering credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witness’s testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, preju-
dice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2005).  The decision need not address every item contained in 
the record. Incredible evidence, unpersuasive testimony, evidence or arguable infer-
ences may be implicitly rejected.  Magnetic Engineering, Inc. v. Indus. Claim Appeals 
Off., 5 P.3d 385 (Colo.App. 2000).  

6. An occupational disease is “a disease which results directly from the employment 
or the conditions under which work was performed, which can be seen to have followed 
as a natural incident of the work and as a result of the exposure occasioned by the na-
ture of the employment and which can be fairly traced to the employment as a proxi-
mate cause and which does not come from a hazard to which the worker would have 
been equally exposed outside of the employment.”  Section 8-40-201(14), C.R.S. 
(2008).  

7. An occupational disease is present if “employment conditions act upon an em-
ployee’s pre-existing weakness or hypersensitivity so as to produce a disabling condi-
tion which would not have existed absent the employment conditions.”  Masdin v. 
Gardner-Denver-Cooper Indus., 689 P.2d 714, 717 (Colo.App. 1984).  A claimant is enti-
tled to recovery only if the hazards of employment cause, intensify, or aggravate – to 
some degree – the disability for which compensation is sought.  Anderson v. Brinkhoff, 
839 P.2d 819, 824 (Colo. 1993).  Where the disease for which a claimant is seeking 
compensation is produced solely by some extrinsic or independent cause, it is not com-
pensable.  Id. at 824.  Further, where an occupational exposure is not a “necessary pre-
condition” to the development of the disease, a claimant sustains an occupational dis-
ease only to the extent that the conditions of the employment contributed to the disabil-
ity. Id. at 824; Masdin v. Gardner-Denver-Cooper Indus., 689 P.2d at 717.  The purpose 
of this rule “is to ensure that the disease results from the claimant’s occupational expo-
sure to hazards of the disease and not hazards which the claimant is equally exposed to 
outside of employment.”  Saenz-Rico v. Yellow Freight System, Inc., W.C. No. 4-320-
928 (January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-450 (November 
20, 1996).  Therefore, where there is more than one cause of a claimant’s disease, re-



spondents are only liable only for that part of claimant’s condition that is related to work.  
Anderson v. Brinkhoff, 839 P.2d 819; see also Martin v. Montrose Memorial Hospital, 
W.C. No. 4-348-316 (ICAO, July 10, 1998): Saenz-Rico v. Yellow Freight System, Inc., 
W.C. No. 4-320-928 (ICAO, January 20, 1998); Higgs v.  Union Carbide Corp., W.C. No. 
4-283-187 (ICAO, October 16, 1997).  

8. Claimant has failed carry her burden of proving that she suffered either a com-
pensable injury or an occupational disease.  The evidence shows that claimant’s condi-
tion is related to her pre-existing and underlying non-work-related arthritis.  Claimant 
claims she first began to feel pain after she worked one shift on the polybagging ma-
chine on January 19, 2008.  However, claimant did not report the injury until April 11, 
2008, almost three months later.  When she reported the injury she was unable to state 
when she supposedly injured herself.  At hearing, she testified that she injured herself 
on a Sunday.  However, the evidence shows that the only day she worked on the poly-
bagging machine was during a shift that started on a Friday night, not Sunday.  Further, 
claimant’s history to the first physician who treated her differs from the history she be-
gan to give later on in the claim.  Claimant initially told Dr. Henke, who saw her the day 
she reported her injury, that she had a gradual onset of right and left thumb pain that 
developed over several months.  It was only after she was told her condition was not 
work-related that she began to give a history of the pain starting immediately after she 
worked one shift on the polybagging machine.  

9. Dr. Henke examined claimant immediately after she reported her alleged injury.  
After his examination and review of x-rays, he determined that she had rheumatoid ar-
thritis and that this was not caused by her work-related duties.  Claimant was sent to Dr. 
Mordick by Claimant’s personal care provider, PA Thielen.  At no point during his course 
of treatment did Dr. Mordick opine that claimant’s condition was work-related.  Dr. Mor-
dick merely diagnosed her with trigger finger and carpal tunnel syndrome and treated 
those symptoms.  Dr. Beatty later evaluated claimant and opined that while Claimant’s 
carpal tunnel syndrome was not work-related, her trigger finger was work-related.  
However, Dr. Beatty did not take a history regarding Claimant’s job duties.  He only indi-
cated that trigger finger was consistent with repetitive work activities of grasping.  Dr. 
Beatty did not take into account the effect Claimant’s pre-existing arthritis had on her 
current condition. 

10. Dr. Burris evaluated Claimant and reviewed Claimant’s medical records.  Dr. Bur-
ris, who notably was on the Division’s Upper Extremity Cumulative Trauma Task Force, 
credibly opined that Claimant’s condition was related to her pre-existing arthritis and not 
her work duties.  He indicated that Claimant’s provocative testing as well as the visible 
deformities in her hands were consistent with that opinion.  He noted that the type of de-
formities in Claimant’s hands take years to develop and were not consistent with cumu-
lative trauma.  Dr. Burris explained that the arthritis in the MP joints of Claimant’s 
thumbs and fingers can cause problems in other joints.  He opined that Claimant’s ar-
thritis in this case did cause her trigger finger.  He also indicated that while the arthritic 
condition itself may not be painful, the problems in the other joints caused by the arthri-
tis, like trigger finger, might be painful.



11. Dr. Burris further opined, and agreed with Dr. Beatty, that Claimant’s carpal tun-
nel syndrome was work-related.  Dr. Burris indicated that Claimant’s job duties were not 
the type that would have caused Claimant to develop carpal tunnel syndrome.  The only 
medical provider to opine that Claimant’s carpal tunnel syndrome was work-related was 
Claimant’s personal care provider, PA Thielen.  

12. When Claimant was first hired, she reported to SR that her hands and wrists 
were sore before she began working for the employer and requested wrist guards from 
SR.  Prior to working for the employer, Claimant had been employed as a dental techni-
cian for over fourteen years.  Claimant worked full time in Employer’s designated light 
duty department.  At one point after she reported her injury, she was placed on ultra 
light duty pushing a button on a computer to print labels for the Fulfillment Department.  
And, even though she was on ultra light duty, Claimant continued to complain of pain in 
her fingers and wrists.  If Claimant’s condition had been caused by or aggravated by her 
work duties, Claimant’s condition should have improved during that time frame rather 
than progress or worsen.

13. Claimant has failed to prove by a preponderance of the evidence that she suf-
fered a compensable injury or occupational disease on January 19, 2008.  Claimant has 
failed to show that her work duties caused or aggravated her current condition.  The 
evidence shows that Claimant’s condition was caused by her pre-existing arthritis and 
not her work activities.  The mere fact that Claimant’s symptoms appeared during her 
employment does not require a conclusion that her employment caused the symptoms 
or aggravated her pre-existing condition.  In this case, Claimant’s symptoms are the 
natural consequence of her pre-existing condition.  

14. Other issues are not reached because of the determination that Claimant has not 
established a compensable injury. 

ORDER

 It is therefore ordered that the claim is denied and dismissed. 

DATED:  December 31, 2008

Bruce C.  Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS       
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-755-186



ISSUES

1. Whether Claimant has established by a preponderance of the evidence 
that she suffered an industrial injury during the course and scope of her employment 
with Employer on March 26, 2008.

2. Whether Claimant has  proven by a preponderance of the evidence that 
she is entitled to receive authorized medical treatment that is reasonable and necessary 
to cure and relieve the effects of her industrial injury. 

FINDINGS OF FACT

1. Claimant worked for Employer as a sales associate and cashier.  Employer is a 
sporting goods store located in Littleton, Colorado.
2. Claimant testified that on March 26, 2008 at approximately 4:45 p.m. she was 
moving a bat tower with Operations Manager Josh Yelenick through a hallway door in 
Employer’s store.  Claimant testified that the bat tower was approximately 10 feet tall 
and weighed at least 150 pounds.
3. Claimant held the top of the bat tower while Mr. Yelenick tipped it forward toward 
her.  During the course of the process, Mr. Yelenick requested the assistance of another 
employee, Eugene Robbins, to assist in maneuvering the bat tower through the door.  
While Mr. Yelenick pushed the bat tower from below and Mr. Robbins pushed it from the 
side, Claimant held the weight of the tower and guided the top of it through the doorway.  
However, the wheels on Mr. Yelenick’s end of the bat tower struck the threshold of the 
doorway and caused the tower to “jar.”  Claimant then lost her grip on the top of the bat 
tower and it fell toward her.  Claimant explained that the bat tower struck her on the right 
side of the head and pushed the left side of her head into the wall behind her.
4. Claimant stated that after the incident she went to the restroom to compose her-
self and examine her head for any injuries.  Claimant explained that she then left the 
restroom and attempted to locate Mr. Yelenick to tell him that she had injured her head 
while attempting to move the bat tower.
5. Claimant was unable to locate Mr. Yelenick.  She then recalled asking her super-
visor Autumn Kay about Mr. Yelenick’s location.  However, Claimant did not inform Ms. 
Kay that she had suffered an injury while moving the bat tower.  Claimant then pro-
ceeded to the check out area of Employer’s store and cashed out two customers.  She 
subsequently left work for the day.
6. Claimant drove from Employer’s store in Littleton to her home in Aurora.  She 
could not remember the drive home, but recalled lying down in the front seat of her ve-
hicle when she reached her apartment complex.  Claimant then exited her vehicle, went 
into her apartment, reclined on the sofa and fell asleep for approximately three hours.
7. The sound of a ringing telephone awakened Claimant.  The telephone call was 
from her mother.  Claimant testified that she had become dizzy, nauseous, and sensitive 
to light.  She informed her mother that she had suffered a head injury while working.
8. Claimant’s mother and stepfather, Fred Winther, drove to her apartment.  Her 
parents discovered her in the bathroom of her apartment complaining of a headache, 
nausea, blurred vision, and vomiting.



9. Claimant’s parents contacted Employer and were informed by Store Manager Ja-
son Davis that Claimant was required to return to Employer to complete workers’ com-
pensation paperwork before she could seek medical attention.  Because of Claimant’s 
“pale and wobbly” condition Mr. Winther testified that he declined to take Claimant to 
Employer’s store.  He instead transported Claimant to the Emergency Room at Parker 
Adventist Hospital.
10. In contrast to Claimant’s testimony, Mr. Yelenick testified that on March 26, 2008 
he asked Claimant to help him move a bat tower.  Mr. Yelnick stated that he and Claim-
ant moved the bat tower without incident.  He specifically noted that there was no vio-
lent movement of the bat tower.  He also explained that, after the move, Claimant did 
not provide any indication that she had been struck by the bat tower or injured in any 
way.
11. Ms. Kay testified that at about 4:50 p.m. on the date of the incident she encoun-
tered Claimant in the hallway outside of a manager’s office.  She asked Claimant what 
she needed, and Claimant responded that she had a headache.  Ms. Kay offered 
Claimant medical assistance but she declined.  Ms. Kay stated that Claimant asked to 
remain at Employer’s store to help customers and then went back to work assisting and 
cashing out customers.  Ms. Kay testified that Claimant did not report an injury involving 
the bat tower.  Moreover, Claimant’s behavior appeared normal and she had no indica-
tions of an injury or slurred speech.
12. Store Manager Jason Davis testified that at about 4:30 on March 26, 2008, he 
asked Mr. Yelenick to move the bat tower to a new location.  He recalled that at about 
5:00 p.m. Claimant approached him and advised him that one of the displays she was 
working on was not completed.  Mr. Davis testified that at no time during his conversa-
tion with Claimant did she state that she had been struck in the head by the bat tower.  
He also explained that during his interactions with Claimant she behaved normally and 
did not exhibit any symptoms of a recent injury.
13. At the emergency room Claimant reported that she had been hit in the right tem-
ple by an object that she was carrying and struck the left side of her head on a wall.  
Claimant informed the emergency room physician that she experienced blurred vision, 
dizziness and vomiting.  The physician was unable to locate any palpable contusion, 
swelling, abrasion, or laceration and characterized Claimant’s symptoms as “bizarre.”  
Emergency room physician Sally A. Coates, M.D. noted that she “was not convinced 
that [Claimant] truly has disconjugate gaze” and that Claimant’s weakness was strongly 
“effort related.”  Dr. Coates also stated that Claimant had a normal head CT scan.  Nev-
ertheless, Dr. Coates concluded that Claimant had suffered a concussion.
14. Speech and Language Pathologist Susie Peterson testified that she tested 
Claimant at the Parker Adventist Hospital.  Ms. Peterson noted that Claimant performed 
poorly on the tests that involved visual acuity, but performed with 100% accuracy on the 
Long Term Memory Tests.  Ms. Peterson concluded that, as a result of the testing, 
Claimant suffered from moderate to severe defects and visual issues consistent with 
head trauma.
15. On March 28, 2008 Claimant underwent a brain MRI.  The MRI did not reveal any 
evidence of a a traumatic head injury.
16. After her discharge from Parker Adventist Hospital, Respondents directed Claim-
ant to Union Medical Center.  Authorized Treating Physician (ATP) Shauna Wright, DO 



examined Claimant.  On March 31, 2008 Dr. Wright diagnosed Claimant with the follow-
ing: 1) post concussion syndrome with headache; 2) left posterior shoulder girdle pain; 
3) visual changes; 4) history of anxiety, depressive disorder; 5) history of head contu-
sion with no obvious signs; and 6) complaints of neck pain.  Dr. Wright commented that, 
during her evaluation, Claimant’s eyelids would intermittently “start to come down” as 
they had during Claimant’s March 26, 2008 emergency room visit.  Dr. Wright placed 
Claimant on temporary work restrictions.  Claimant then became “very upset” and used 
profanities because she believed she should have been prohibited from working.  Dr. 
Wright subsequently referred Claimant to ophthalmologist Todd L. Maus, M.D.
17. On April 2, 2008 Claimant visited Dr. Maus for an evaluation.  Dr. Maus con-
ducted a clinical examination of Claimant and diagnosed her as follows: “closed head 
injury with blurred vision.  As I discussed with [Claimant] and her family, I see no ocular 
pathology to explain her blurred vision, other than having a closed head injury.  With re-
view of the reports of the MRI scan and the CT scan, I do feel that hopefully her vision 
symptomatology will improve with time.”

18. Based on a referral from Dr. Wright, Claimant visited Michael E. Bertocchi, 
M.D. for an evaluation.  In an April 14, 2008 note Dr. Bertocchi commented that Claim-
ant had no “obvious neurologic defects” and questioned whether Claimant was “malin-
gering.”  He also stated that Claimant did not exhibit any evidence of an acute brain in-
jury or concussion.

19. In April 2008 Employer terminated Claimant from employment.  However, 
she subsequently obtained employment as a manager of a photo studio in a retail store.

20. Claimant explained that her symptoms have steadily improved.  She still 
has frequent headaches, sleeplessness and light sensitivity.  However, her nausea, nys-
tagmus and cognitive impairments have subsided.

21. Kevin J. Reilly, Psy.D. testified at the hearing in this matter as an expert in 
Neuropsychology.  Dr. Reilly stated that on June 5, 2008 he administered a significant 
battery of tests to measure Claimant’s cognitive abilities, symptom validity and current 
mental status.  In addressing the overall validity of the testing, Dr. Reilly noted that 
Claimant’s results reflected “significant exaggeration/negative response bias.”  He 
commented that Claimant’s pattern of performance was consistent with an individual 
who was attempting to “simulate cognitive deficits” and fell “well below the level of indi-
viduals with documented severe brain damage.”  Dr. Reilly thus determined that the re-
sults  of the evaluation were not valid and did not constitute an accurate measure of 
Claimant’s “neurocognitive capacities.”  He concluded that Claimant exhibited symp-
toms of somataform disorder and symptom magnification.  Dr. Reilly also testified that 
he found no credible objective evidence to support Claimant’s allegation that she suf-
fered a traumatic brain injury.  He persuasively noted that Claimant’s  specific recollec-
tion of details surrounding the March 26, 2008 incident and events that occurred within 
a short time of the incident were inconsistent with what would have been expected from 
an individual who suffered a traumatic brain injury.  Dr. Reilly also commented that he 
disagreed with the opinions and conclusions of Ms. Peterson.  He testified that the tests 
administered by Ms. Peterson are not designed to constitute a diagnostic assessment, 



but are instead used to determine a proper treatment plan after a diagnosis has been 
made.

22. Stephen A. Moe, M.D. testified at the hearing in this matter as an expert in 
General and Forensic Psychiatry.  Dr. Moe evaluated Claimant on June 18, 2008.  His 
evaluation involved a detailed discussion concerning Claimant’s  history, recollection of 
the March 26, 2008 incident, symptoms and mental status.  Dr. Moe concluded that it 
was “highly improbable” that Claimant suffered a mild traumatic brain injury or concus-
sion on March 26, 2008 and it was “still more unlikely” that Claimant’s current symptoms 
were related to the industrial incident.  He explained that Claimant has “exhibited medi-
cally unexplained symptoms” that were the product of both “somatization and intentional 
exaggeration” and that “malingering” was “an important cause of her symptoms.”   Dr. 
Moe stated that the effects of a concussion are “most pronounced” immediately after the 
incident.  Nevertheless, Claimant was  able to recount the events  that occurred at Em-
ployer’s  store immediately after the incident and her symptoms after leaving the store 
reflected “very severe post-concussion symptoms.”  Dr. Moe concluded that “anger and 
the seeking of vengeance” were important factors in Claimant’s reports of symptoms.

23. Claimant has failed to demonstrate that it is more probably true than not 
that she suffered a traumatic brain injury or concussion during the course and scope of 
her employment with Employer on March 26, 2008.  Claimant explained that while mov-
ing a bat tower with coworkers the tower struck her on the right side of the head and 
pushed the left side of her head into the wall behind her.  She stated that she completed 
her tasks for Employer, drove to her apartment and subsequently developed dizziness, 
nauseous, and light sensitivity.  In contrast, the testimony of Claimant’s coworkers  re-
flects that Claimant did not report an injury prior to leaving Employer’s store, interacted 
normally and had no indications of any injury.  Furthermore, emergency room physicians 
were unable to locate any palpable contusion, swelling, abrasion, or laceration on 
Claimant’s head and characterized her symptoms as “bizarre.”  Finally, a CT scan and 
an MRI of Claimant’s head did not reveal any evidence of a traumatic brain injury.

24. The persuasive expert testimony of doctors Reilly and Moe also reveals 
that it is  unlikely that Claimant suffered a head injury as a result of the March 26, 2008 
incident.  Dr. Reilly noted that Claimant’s testing results reflected “significant 
exaggeration/negative response bias.”  He commented that Claimant’s  pattern of per-
formance was consistent with an individual who was attempting to “simulate cognitive 
deficits” and fell “well below the level of individuals with documented severe brain dam-
age.”  He concluded that Claimant exhibited symptoms of somataform disorder and 
symptom magnification.  Dr. Reilly also testified that he found no credible objective evi-
dence to support Claimant’s allegation that she suffered a traumatic brain injury.  He 
also testified that the tests administered by Ms. Peterson are not designed to constitute 
a diagnostic assessment, but are instead used to determine a proper treatment plan af-
ter a diagnosis  has been made.  Dr. Moe’s testimony supports Dr. Reilly’s conclusions.  
Dr. Moe opined that it was “highly improbable” that Claimant suffered a mild traumatic 
brain injury or concussion on March 26, 2008 and it was “still more unlikely” that Claim-
ant’s current symptoms were related to the industrial incident.  He explained that Claim-



ant has “exhibited medically unexplained symptoms” that were the product of both “so-
matization and intentional exaggeration” and that “malingering” was “an important cause 
of her symptoms.”  Dr. Moe concluded that “anger and the seeking of vengeance” were 
important factors in Claimant’s  reports of symptoms.  Finally, it is  notable that both doc-
tors Reilly and Moe opined that Claimant’s specific recollection of details  surrounding 
the March 26, 2008 incident and events that occurred within a short time of the incident 
were inconsistent with what would have been expected from an individual who had suf-
fered a traumatic brain injury.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the Judge.  Faulkner, 12 P.3d at 846.  



5. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that she suffered a traumatic brain injury or concussion during the course and 
scope of her employment with Employer on March 26, 2008.  Claimant explained that 
while moving a bat tower with coworkers the tower struck her on the right side of the 
head and pushed the left side of her head into the wall behind her.  She stated that she 
completed her tasks for Employer, drove to her apartment and subsequently developed 
dizziness, nauseous, and light sensitivity.  In contrast, the testimony of Claimant’s  co-
workers reflects  that Claimant did not report an injury prior to leaving Employer’s store, 
interacted normally and had no indications of any injury.  Furthermore, emergency room 
physicians were unable to locate any palpable contusion, swelling, abrasion, or lacera-
tion on Claimant’s head and characterized her symptoms as “bizarre.”  Finally, a CT 
scan and an MRI of Claimant’s head did not reveal any evidence of a traumatic brain 
injury.

 6. As found, the persuasive expert testimony of doctors Reilly and Moe also 
reveals  that it is unlikely that Claimant suffered a head injury as a result of the March 
26, 2008 incident.  Dr. Reilly noted that Claimant’s testing results reflected “significant 
exaggeration/negative response bias.”  He commented that Claimant’s  pattern of per-
formance was consistent with an individual who was attempting to “simulate cognitive 
deficits” and fell “well below the level of individuals with documented severe brain dam-
age.”  He concluded that Claimant exhibited symptoms of somataform disorder and 
symptom magnification.  Dr. Reilly also testified that he found no credible objective evi-
dence to support Claimant’s allegation that she suffered a traumatic brain injury.  He 
also testified that the tests administered by Ms. Peterson are not designed to constitute 
a diagnostic assessment, but are instead used to determine a proper treatment plan af-
ter a diagnosis  has been made.  Dr. Moe’s testimony supports Dr. Reilly’s conclusions.  
Dr. Moe opined that it was “highly improbable” that Claimant suffered a mild traumatic 
brain injury or concussion on March 26, 2008 and it was “still more unlikely” that Claim-
ant’s current symptoms were related to the industrial incident.  He explained that Claim-
ant has “exhibited medically unexplained symptoms” that were the product of both “so-
matization and intentional exaggeration” and that “malingering” was “an important cause 
of her symptoms.”  Dr. Moe concluded that “anger and the seeking of vengeance” were 
important factors in Claimant’s  reports of symptoms.  Finally, it is  notable that both doc-
tors Reilly and Moe opined that Claimant’s specific recollection of details  surrounding 
the March 26, 2008 incident and events that occurred within a short time of the incident 
were inconsistent with what would have been expected from an individual who had suf-
fered a traumatic brain injury.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for workers’ compensation benefits is denied and dismissed.

DATED: January 2, 2009.



Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-730-118

ISSUES

¬ Did the claimant prove by a preponderance of the evidence that on July 31, 
2005, she sustained injury arising out of and in the course of her employment?
¬ If the claimant proved a compensable injury, did she prove by a preponderance 
of the evidence that she is entitled to medical benefits and permanent partial disability 
benefits as compensation for the injury?
¬ Is the claim for benefits barred by the statute of limitations?
¬ If the claim is compensable are the respondents entitled to imposition of a pen-
alty for late reporting of the injury?
¬ Did the respondents prove by a preponderance of the evidence that the claimant 
is subject to the imposition of a penalty under § 8-43-304(1), C.R.S., based on the 
claimant’s violation of an order of PALJ Eley?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following find-
ings of fact:

1. The claimant alleges that she sustained compensable injuries on July 31, 2005, 
while performing services arising out of and in the course of her employment as a die-
tary supervisor at the employer’s residential care facility.  The claimant first commenced 
work for this employer in 2000.  The claimant usually worked from 9:00 a.m. to approxi-
mately 6:30 p.m.
2. On July 25, 2004, the claimant suffered an injury when she slipped and fell while 
working for the employer.  The claimant injured both knees, left arm, neck and head.  
Robert Campbell, PA-C, initially treated the claimant on July 27, 2004.  PA Campbell di-
agnosed claimant with a closed head injury, cervical strain, contusion to bilateral knees, 
and contusions to the left arm and toes.  After examination, he released claimant to 
modified duty.  Restrictions included no lifting, pushing, pulling and carrying in excess of 
5 pounds, and no kneeling, crawling and squatting.
3. On July 30, 2004, the claimant began receiving treatment from Dr. Caroline Gell-
rick, M.D.
4. On November 17, 2004, Dr. Gellrick examined the claimant.  At that time, the 
claimant complained of pain in her leg, shoulder, head and neck.  Dr. Gellrick noted that 
claimant’s cervical spine MRI showed degenerative disk disease with protrusion.  She 
also noted that claimant had a PCL tear in the knee and was to see Dr. Lindberg for 
evaluation of the knee.  Dr. Lindberg did not feel that claimant had instability in her knee 
and did not want to do surgery to repair the PCL.  Dr. Aylor had also seen the claimant 



for an injection in the cervical spine.  Claimant also attended physical therapy.  Dr. Gell-
rick noted that claimant complained of low back pain, shoulder pain and arm pain as 
well as headaches and dizziness.  It should also be noted that Dr. Gellrick described in 
great detail the accident in which claimant was injured.  Dr. Gellrick diagnosed claimant 
with a “multifactorial pain problem” that included a right shoulder strain, contusion, and 
bursitis; cervical strain; closed head injury with resultant dizziness; lumbar contusion 
with lumbosacral strain and spasm with SI dysfunction; and right knee PCL tear.  Dr. 
Gellrick continued the claimant on modified duty 
5. Dr. Gellrick again examined the claimant on January 5, 2005.  The claimant re-
ported that she had persistent neck pain, dizziness with a constant headache, shoulder 
pain, numbness, and knee pain.  The claimant did not feel that she had improved.  Dr. 
Gellrick planned to await the result of a consultation with a physiatrist, Dr. Douglas 
Hemler, M.D.  Dr. Gellrick continued to restrict the claimant to modified duty.  
6. On February 23, 2005, Dr. Gellrick noted that claimant still had complaints of 
headaches, neck pain, dizziness, knee pain and low back pain.  Dr. Gellrick also noted 
the claimant had temporomandibular joint dysfunction (TMJ) from her fall and that she 
was being followed by a dentist, Dr. Stranahan, for this problem.  She further noted that 
claimant still had vertigo causing her to feel like the room was spinning.  Dr. Gellrick re-
ferred the claimant for an ENT evaluation for her vestibular dysfunction to determine if 
otolith repositioning treatment and vestibular rehabilitation was needed.
7. On June 15, 2005, claimant reported to Dr. Gellrick that she still had right leg 
pain with swelling, right shoulder pain with numbness and tingling, neck pain, head-
aches, dizziness and TMJ pain.
8. Ms. Nancy Wilt testified for the respondents.  Ms. Wilt was the Food Services Di-
rector for the employer in 2005, but she no longer works for the employer.
9. Ms. Janice Baker testified for the respondents.  Ms. Baker is the Assistant Food 
Services Director for the employer and was employed in that position in July 2005.
10. On June 16, 2005, claimant attended a meeting with Ms. Wilt and Ms. Baker re-
garding the employer’s Fresh Eyes review.  Fresh Eyes was a program designed to im-
prove the services delivered by the employer to its clients.  Through this review it was 
noted that several areas under the claimant’s supervision needed improvement.  During 
the meeting, claimant and the other attendees of the meeting were assigned tasks to 
complete in order to improve service.  Each person, including the claimant, set their own 
target date for completion of the tasks.  The claimant indicated that her tasks would be 
completed no later than June 24, 2005.  Claimant was also informed at this meeting that 
the employer had noticed problems with her over-ordering food supplies for the kitchen.  
A letter memorializing the June 16, 2005, meeting was written by Ms. Wilt and signed by 
claimant.  
11. The claimant believed the employer’s Fresh Eyes program was placing unrea-
sonable expectations upon her and that the employer was requiring her to work outside 
the restrictions imposed by Dr. Gellrick.  The claimant testified that she had given Ms. 
Wilt a letter about her inability to meet the requirements under the Fresh Eyes review.   
Ms. Wilt credibly testified that she never received such a letter from claimant. 
12. On June 30, 2005, the claimant received a verbal counseling regarding her fail-
ure to complete her requirements under the Fresh Eyes review.  The majority of claim-
ant’s assigned tasks had not been completed at that time.  The claimant was also in-



formed that the employer found that she was continuing to over-order supplies for the 
kitchen.  Based on her failure to make accurate food orders, the claimant’s responsibility 
for ordering was given to Ms. Baker.  
13. On July 15, 2005, Ms. Wilt sent a memo to the claimant regarding the claimant’s 
lifting and physical restrictions.  The memo advised the claimant that she was not to lift 
any item that exceeded her lifting restrictions.  The memo reiterated the fact that claim-
ant was told on June 16, 2005, during the Fresh Eyes meeting, that she was not to lift 
beyond her lifting restrictions.  It had been brought to Ms. Wilt’s attention, however, that 
claimant had been working outside her restrictions without requesting assistance as di-
rected.  On July 15 the claimant was again directed to not lift anything in excess of her 
restrictions.  The claimant was specifically told that if she lacked the staff to handle any 
lifting that she was to wait until additional staff could be provided to her.  Ms. Wilt and 
Ms. Baker both credibly testified that they never required or forced claimant to work out-
side her restrictions.  
14. The claimant returned to see Dr. Gellrick on July 27, 2005, a mere four days prior 
to the alleged industrial injury of July 31, 2005.  The claimant continued to complain of 
knee pain, dizziness, and right arm pain and weakness.  The claimant stated that she 
still had pain that reached a level of 8/10 on a 10-point scale.  Dr. Gellrick noted that 
claimant had vertigo symptoms with dizziness, and that Dr. Barone had examined her 
for this condition.  Dr. Barone diagnosed the claimant with sixth nerve palsy, which was 
pre-existing, plus the vertigo, which was a found to be related to the industrial head con-
tusion.  Dr. Barone requested a vestibular MRI and possible canalith repositioning in the 
future.  Dr. Gellrick also noted that claimant continued to have problems with her neck 
with weakness in the right upper extremity with C6 radiculopathy.  Dr. Gellrick recorded 
that Dr. Hemler had recommended a referral to Dr. Vraney for a surgical consultation 
concerning the cervical problems.  Dr. Gellrick continued the claimant on her modified 
duty.
15. At hearing, the claimant testified that on July 31, 2005, she was doing inventory 
in a walk-in freezer.  The claimant stated that she pulled a box of pork chops weighing 
35 to 40 pounds off of a shelf located above her head.  The claimant recalled that the 
box fell, struck the left side of her head and knocked her to the ground.  The claimant 
testified that as a result of this incident she was dizzy, she believed she lost conscious-
ness, that the left side of her face was painful, her neck was painful, and she hit her 
right knee and right shoulder.  The claimant testified on cross-examination that she be-
lieved the incident occurred “around dinner time,” which was approximately 4:30 p.m. to 
7:00 p.m.
16. The claimant testified that immediately after the alleged injury she wrote some 
notes concerning the events, and that these notes were produced as Respondents’ Ex-
hibit P.  The claimant stated that soon after the incident she called her husband to come 
and take her home.  The claimant recalled notifying the front desk that she was injured.  
The claimant stated she did not notify her supervisors, Janice Baker and Nancy Wilt be-
cause it was “too late in the evening.”  However, the claimant recalled leaving voice mail 
messages for Ms. Baker and Ms. Wilt on their office phones.  The claimant also recalled 
that she tried to phone Ms. Baker at home but failed to reach her.  The claimant stated 
that she did not know Ms. Wilt’s home number.



17. At hearing, the claimant called David Graham as a witness.  Mr. Graham, a for-
mer employee of the employer, testified the claimant called him into work on July 31, 
2005, because another employee was absent.  Mr. Graham testified that in the evening, 
between 6:30 p.m. and 7:30 p.m., he was preparing food when he heard a “thump” in 
the freezer where the claimant was working.  He testified that he believes a box hit the 
claimant and knocked her to the floor.  However, Mr. Graham admitted that he did not 
actually witness the claimant get hit by a box, and he did not know what caused the 
noise he heard.  He stated that he went into the freezer and saw the claimant on the 
floor.  Mr. Graham testified that claimant got up and apparently called her husband on 
the telephone.  Mr. Graham recalled the claimant’s husband came to pick her up shortly 
thereafter.  
18. On cross-examination, Mr. Graham admitted that, prior to his testimony, he had 
met with the claimant on two occasions, and had exchanged three emails with her.  
These meetings and emails concerned the claim for benefits in this case.  Mr. Graham 
also admitted that he prepared a written statement prior to his testimony and submitted 
the statement to the claimant for her review.  According to Mr. Graham the claimant 
made changes to the written statement, particularly with regard to dates.  Mr. Graham 
admitted that he was referring to the written statement during his hearing testimony.  Mr. 
Graham also admitted the claimant helped him get into culinary school and that she had 
written him a letter of recommendation.  
19. At hearing the claimant testified that on August 1, 2005, she returned to the em-
ployer’s facility and completed an incident report, admitted as claimant’s Exhibit 17.  Ac-
cording to the claimant she put copies of this report on the desks of Ms. Baker and Ms. 
Wilt, and also under the door of Renee Bebout, the facility director.  On this document 
the time of injury is listed as approximately 4:15 p.m.
20. On August 1, 2005, the claimant reported to Exempla where Dr. Gellrick exam-
ined her.  The claimant reported to Dr. Gellrick that she had a headache and was dizzy.  
She complained that her shoulder and neck hurt.  The claimant stated that on the previ-
ous day she was lifting 35-40 pound boxes when she felt immediate pain.  The August 1 
note contains no mention that the claimant was struck in the head by a falling box or 
that she was knocked to the floor.
21. The claimant returned to Dr. Gellrick on August 3, 2005.  The claimant reported to 
that she had a headache and was dizzy.  She also continued to complain of right shoul-
der pain, neck pain, TMJ pain, and an earache.  Dr. Gellrick specifically noted in the 
August 3 note that there was “no new head injury.”  Because of the dizziness Dr. Gell-
rick restricted the claimant to performing seated work.
22. On August 10, 2005, the claimant reported to one of her physical therapists that 
she was “cleaning out closets at work and flared up” her head and neck symptoms.  The 
August 10 note contains no mention that the claimant was struck in the head by a falling 
box or that she was knocked to the floor.
23. On June 24, 2008, Dr. Gellrick testified by deposition.  Dr. Gellrick considered the 
claimant’s medical records from the 2004 injury, the medical records from July and 
August 2005, as well as the treatment the claimant received after August 2005.  Dr. 
Gellrick credibly opined that on July 31, 2005, there could have been an exacerbation of 
the claimant’s pre-existing cervical symptoms if the claimant lifted boxes in excess of 
her weight restrictions.  However, based on the documentation, Dr. Gellrick credibly tes-



tified the claimant probably did not suffer any new injury on July 31, 2005.  Dr. Gellrick 
credibly opined that there was no significant change in the claimant’s symptoms after 
July 31, 2005, and that she was “comfortable leaving it under the claim we were treat-
ing.”  
24. On January 27, 2006, Dr. Gellrick examined the claimant for the purpose of as-
signing an impairment rating.  Dr. Gellrick indicated that the impairment rating was being 
done in connection with claimant’s July 25, 2004, injury.  Dr. Gellrick explicitly detailed 
the claimant’s injury as well as the course of treatment received for that injury.  There is 
no mention in the report of any second injury occurring on July 31, 2005.  Dr. Gellrick 
noted that she had received information indicating that claimant had previous injuries to 
the neck as well as pre-existing symptoms of vertigo from a prior work injury.  She noted 
that the symptoms compensable to claimant’s 2004 claim were: “1) Cervical strain, re-
current, aggravating underlying degenerative disk disease with evidence of right upper 
extremity symptomatology; 2) Torn proximal cruciate ligament of the right knee; 3) TMJ 
dysfunction, aggravated due to her fall on the job; 4) Status post right arm contusion 
with resultant mild, ulnar nerve elbow contusion, trauma; 5) Right shoulder impingement 
with acromioclavicular joint arthritis.”  She noted that other symptoms from the past that 
were aggravated were her vertigo and the left knee upon which she previously had an 
operation.  
25. On February 6, 2006, the claimant returned to Dr. Gellrick to complete her im-
pairment rating.  Dr. Gellrick placed the claimant at maximum medical improvement.  In 
terms of maintenance treatment, Dr. Gellrick indicated that claimant needed to finish up 
the TMJ treatment with Dr. Stranahan.  Dr. Gellrick noted that there could be residual 
dental impairment depending on what Dr. Stranahan found.  She indicated that claimant 
would need a brace for her knee for life and may need a cane as necessary.  She also 
noted that claimant would need continuing medication.  Dr. Gellrick again opined that 
claimant’s vertigo was pre-existing and that she would not consider any impairment rat-
ing for that condition.  Dr. Gellrick assigned claimant a 16% upper extremity impairment 
rating for her shoulder and elbow conditions.  Dr. Gellrick assigned a 31% whole person 
rating for all the claimant’s injuries.
26. On March 31, 2006, the claimant, who was then represented by an attorney, 
executed documents settling the claim for her July 25, 2004, injury.  The claimant 
agreed to accept $40,000 to settle the claim on a full and final basis.  The settlement 
documents provide that claimant’s injuries included: “facial bones, fingers, toes, neck, 
bilateral knees, bilateral shoulders, bilateral elbows, left ankle, bilateral arms, left eye, 
left leg, head, left hand, back, myofascial disorder, degenerative spine disease of the 
neck, degenerative arthritis, left ear, headaches, ulnar nerve, bilateral temporomandibu-
lar joints, carpal tunnel and vertigo.”  These settlement documents provide that by sign-
ing the documents the claimant is forever waiving any right to additional benefits in rela-
tion to the injuries involved in the claim, including permanent disability benefits and 
medical benefits.  The Director of the Division of Workers’ Compensation approved the 
settlement documents by order dated April 13, 2006.
27. The claimant saw Dr. Gellrick on January 17, 2007.  At that time, the claimant re-
ported that her neck was worse and that her arm was going numb.  She complained of 
persistent headaches and dizziness.  The claimant also complained of numbness on the 
left side of her face and a lack of facial expression.  Dr. Gellrick noted that claimant “re-



minded” her of an injury where she fell down on the job in July of 2005, and suffered a 
“re-aggravation” of her cervical strain.  In the note of January 17, 2007, Dr. Gellrick 
stated that this incident was “well documented in the record.”  However, Dr. Gellrick ad-
mitted in her June 2008 deposition testimony that, after reviewing her records, there 
was no actual documentation of the claimant reporting a fall in 2005.  Dr. Gellrick also 
credibly testified that there was no mention of a fall in July of 2005 in any of the records 
dated between August 2005 and January 17, 2007.  Dr. Gellrick testified that, in retro-
spect, it was her opinion that in July 2005 the claimant had suffered a mere “temporary 
flare-up of her cervical spine symptomatology.”
28. The claimant did not file a claim for benefits alleging an injury in July 2005 until 
July 2007.
29. The claimant failed to prove it is more probably true than not that she sustained 
any new injury on July 31, 2005, or any industrial aggravation of her pre-existing condi-
tions.  The claimant’s testimony that on July 31, 2005, she was struck by a falling box 
and knocked to the floor is not credible.  The claimant’s testimony concerning the time 
of the alleged injury is significantly contradicted by documents that she herself wrote.  
Although the claimant testified the injury occurred “close to dinner,” in her answers to 
interrogatories the claimant wrote that the injury occurred at approximately 2:00 p.m. 
and that she stayed at work until 9:00 p.m.  Respondents’ Exhibit P, the handwritten 
notes the claimant allegedly prepared soon after the injury, state that the box of meat 
fell and struck the claimant at approximately 2:30 p.m., and she continued working for a 
substantial amount of time thereafter.  In the incident report the claimant wrote that the 
incident happened at about 4:15 p.m.  
30. The claimant’s testimony concerning her alleged reporting of the incident is also 
contradicted by persuasive and credible evidence.  Although the claimant stated she re-
ported the injury to the “front desk,” a “Staff Tracking Note” dated July 31, 2005, at 2:45, 
states the claimant will not be in “today” because she has a headache and is dizzy.  This 
notation contains no mention of any work-related injury.  Although the claimant testified 
that she put copies of the incident report on the desks of Ms. Wilt and Ms. Baker, both 
credibly denied that they received any such report.  Further, Ms. Baker credibly testified 
that the claimant’s personnel filed did not contain the incident report.  Although the 
claimant stated that she left voice mail messages for Ms. Baker and Ms. Wilt concerning 
the injury, both credibly denied receiving any voice mail messages.
31. The claimant’s testimony that she sustained an injury on July 31, 2005, is further 
contradicted by credible medical reports and evidence.  The contemporaneous medical 
records from August 1, 3 and 10, 2005, mention a possible elevation in the claimant’s 
symptoms, but do not contain any history that the claimant reported she was hit on the 
head by a box and knocked to the floor.  The ALJ finds that if such an event had actually 
occurred the claimant would have reported it to Dr. Gellrick in August 2005.  However, 
as Dr. Gellrick credibly testified after reviewing her records, no such report is recorded.
32. The ALJ finds the claimant has a substantial motive to falsify her testimony con-
cerning the alleged injury of July 31, 2005.  As demonstrated by the records and credi-
ble testimony of Dr. Gellrick, the injuries the claimant allegedly sustained on July 31, 
2005, and the symptoms she reported thereafter, are very similar to the injuries and 
symptoms the claimant experienced from the July 25, 2004, workers’ compensation in-
jury.  Indeed Dr. Gellrick treated the claimant for some of these symptoms four days 



prior to the alleged injury of July 31, 2005.   On March 31, 2006, the claimant agreed to 
settle the claim for the July 2004 injury on a full and final basis, and waived any right to 
receive further medical and disability benefits.  Thus, in order for the claimant to receive 
any additional treatment and benefits for the symptoms she continues to complain of, 
she is required to show an industrial injury that occurred after July 25, 2004, and that 
was not settled.  Importantly, the claimant did not file a claim for the alleged injury of 
July 31, 2005, until 2007, long after the July 2004 claim had been settled.  This pattern 
of circumstances causes the ALJ to discredit the claimant’s testimony.
33. The ALJ finds that the testimony of the claimant’s corroborating witness, David 
Graham, is not credible and persuasive.  First, Mr. Graham admits he did not see the 
claimant hit by a box or fall to the ground.  He merely claims he heard a noise and went 
into the cooler where he saw the claimant on the ground.  Mr. Graham testified that the 
incident occurred in the evening, but, as found, his recollection concerning the time of 
the event is inconsistent with several of the claimant’s own written statements about 
when the accident happened.  Further, Mr. Graham communicated with the claimant by 
email and in person before the hearing, and he prepared a written statement that he 
submitted to the claimant before the hearing.  The claimant made some changes to the 
written statement, and Mr. Graham referred to this statement during the testimony.  Fi-
nally, the claimant assisted Mr. Graham in obtaining admission to culinary school, giving 
Mr. Graham an apparent interest in testifying favorably to the claimant.
34. Finally, the ALJ is persuaded by Dr. Gellrick’s credible testimony that, at most, the 
claimant sustained an exacerbation of her pre-existing symptoms on July 31, 2008, and 
that this exacerbation did not constitute a new injury.  The ALJ finds that if the claimant 
experienced an exacerbation of her numerous symptoms on July 31, 2005, that eleva-
tion in symptoms was most probably a natural and proximate result of her pre-existing 
conditions and the July 2004 injury, not a new injury.
35. The respondents propounded interrogatories to the claimant, and the answers 
were originally due no later than February 21, 2008.  However, the respondents agreed 
to give the claimant an extension of time to answer the interrogatories until March 7, 
2008.  
36. The claimant did not answer the respondents’ interrogatories by March 7, 2008, 
but instead filed a motion requesting a 40-day extension of time to file the answers.  On 
March 18, 2008, PALJ Eley entered an Order denying the request for a 40-day exten-
sion of time, finding that the interrogatories were “not particularly complicated,” and that 
26 days had elapsed since the answers were originally due.  PALJ Eley also ordered 
the claimant to answer interrogatories concerning financial information, including any 
application for social security benefits, although he limited this to information received 
“from and after July 1, 2004.”  PALJ Eley ordered the claimant to answer the interroga-
tories within seven business days of March 18, 2008, or by March 25, 2008.  PALJ 
Eley’s order contained an express warning that if the claimant violated “this or any other 
order, she could be assessed a penalty of up to $500 per day for every day the violation 
continued.”
37. The claimant did not comply with PALJ Eley’s order to provide answers to the re-
spondents’ interrogatories until April 22, 2008.  
38. At some point in time, the claimant requested PALJ Eley to reconsider his Order 
of March 18, 2008.  The documents submitted by the parties and received into evidence 



do not show the reasons for the claimant’s request for reconsideration.  PALJ Eley de-
nied the claimant’s motion for reconsideration on April 18, 2008.  The ALJ finds that the 
claimant has offered no credible or persuasive evidence demonstrating a reasonable 
factual basis for her delay in complying with PALJ Eley’s order and requesting reconsid-
eration, and presented no reasonable explanation of why she might have been entitled 
to or expected such relief.  
39. The ALJ finds the claimant violated PALJ Eley’s discovery order for a period of 27 
days (March 26, 2008, through April 21, 2008 inclusive).  The ALJ finds the claimant’s 
conduct was somewhat reprehensible because, as PALJ Eley noted, the interrogatories 
were relatively straightforward and did not require complicated answers.  On the other 
hand, PALJ Eley did find it necessary to limit the scope of the respondents’ request for 
financial information.  The respondents did not make any compelling case that they 
were significantly damaged by the claimant’s delay in answering the interrogatories.  
Indeed, as evidenced by this order they successfully defended against the claim for 
benefits.  There was no persuasive evidence offered concerning penalties imposed for 
similar misconduct.  Based on consideration of the pertinent evidence the ALJ con-
cludes the claimant should be required to pay a penalty of $10 per day for 27 days, or a 
total of $270.  

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  Except as specifically noted below, the claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  Section 8-43-201, C.R.S.   A preponderance of the evidence is  that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a work-
ers' compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).



COMPENSABILITY OF ALLEGED INJURY OF JULY 31, 2005

 The claimant alleges that she sustained compensable injuries  on July 31, 2005, 
when she was struck by a falling box and knocked to the floor while performing services 
arising out of and in the course of her employment.  The ALJ concludes the claimant 
failed to prove that she sustained a compensable injury on July 31, 2005.

The claimant was required to prove by a preponderance of the evidence that the 
conditions for which she seeks compensation were proximately caused by an injury 
arising out of and in the course of the employment.  Section 8-41-301(1)(c), C.R.S.  The 
claimant must prove a causal nexus  between the claimed disability and need for treat-
ment and the work-related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 
1998).  A pre-existing disease or susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the pre-existing disease or in-
firmity to produce a disability or need for medical treatment.  Duncan v. Industrial Claim 
Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1990).  However, the mere occurrence of symptoms at work does not 
require the ALJ to conclude that the duties of employment caused the symptoms, or that 
the employment aggravated or accelerated any pre-existing condition.  Rather, the oc-
currence of symptoms at work may represent the result of or natural progression of a 
pre-existing condition that is unrelated to the alleged injury.  See F.R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 
(August 18, 2005).  The question of whether the claimant met the burden of proof to es-
tablish the requisite causal connection is one of fact for determination by the ALJ.  City 
of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals 
Office, 12 P.3d 844 (Colo. App. 2000).  

As determined in Findings of Fact 29 through 34, the claimant failed to prove it is 
more probably true than not that on July 31, 2005, she sustained an injury arising out of 
and in the course of her employment.  The ALJ has found that the claimant’s  testimony 
concerning the alleged injury is not credible because it is inconsistent with reports of in-
jury that the claimant herself prepared (Finding of Fact 29), is  inconsistent with credible 
evidence concerning the claimant’s reporting of, or failure to report the injury (Finding of 
Fact 30), is  contradicted by the contemporaneous medical reports (Finding of Fact 31), 
and is  probably the product of improper motive (Finding of Fact 32).  The ALJ has also 
found that the testimony of the claimant’s corroborating witness is not credible and per-
suasive because of apparent bias in favor of the claimant.  (Finding of Fact 33).  Finally, 
the ALJ is persuaded by the credible testimony of Dr. Gellrick that if the claimant sus-
tained any elevation of her symptoms on July 31, 2005, the increase in symptoms was a 
logical and recurrent consequence of her prior industrial injury in July 2004 and of her 
pre-existing conditions, not a new industrial injury.  (Finding of Fact 34).

It follows that the claim for benefits in W.C. No. 4-730-118 must be denied and 
dismissed.  In light of these findings and conclusions the ALJ need not address the 
claimant’s entitlement to benefits, the affirmative defense of statute of limitations, or any 
possible penalty for late reporting of the injury.



PENALTY FOR FAILURE TO OBEY PALJ ELEY’S DISCOVERY ORDER

 The respondents seek the imposition of a penalty against the claimant, pursuant 
to § 8-43-304(1), C.R.S., based on her alleged failure to comply with PALJ Eley’s  Order 
of March 18, 2008.  The respondents allege the claimant should be penalized for 27 
days based on the fact that PALJ Eley required the claimant to answer the interrogato-
ries by March 25, 2008, but no answers were provided by the claimant until April 22, 
2008.  The ALJ concludes the claimant is subject to penalties for violation of PALJ 
Eley’s order.

 Section 8-43-304(1) authorizes  the imposition of penalties of not more than $500 
per day if an employee or person “fails, neglects, or refuses to obey any lawful order 
made by the director or panel.”  This provision applies to orders entered by a PALJ.  
Section 8-43-207.5, C. R. S. (order entered by PALJ shall be an order of the director 
and is binding on the parties); Kennedy v. Industrial Claim Appeals Office, 100 P.3d 949 
(Colo. App. 2004).  A person fails or neglects  to obey an order if she leaves undone that 
which is  mandated by an order.  A person refuses  to comply with an order if she with-
holds compliance with an order.  See Dworkin, Chambers & Williams, P.C. v. Provo, 81 
P.3d 1053 (Colo. 2003).  In cases where a party fails, neglects or refuses  to obey an or-
der to take some action, penalties may be imposed under § 8-43-304(1), even if the Act 
imposes a specific violation for the underlying conduct. Holliday v. Bestop, Inc., 23 P.3d 
700 (Colo. 2001); Giddings v. Industrial Claim Appeals Office, 39 P.3d 1211 (Colo. App. 
2001).

 If the ALJ determines that there was a failure, neglect or refusal to comply with 
an order, the ALJ must determine whether the action or inaction constituting the viola-
tion was objectively unreasonable.  The reasonableness  of the violator’s action depends 
on whether it was based on a rational argument based in law or fact.  Jiminez v. Indus-
trial Claim Appeals Office, 107 P.3d 965 (Colo. App. 2003); Gustafson v. Ampex Corp., 
W.C. No. 4-187-261 (I.C.A.O. August 2, 2006), but see, Pioneers Hospital v. Industrial 
Claim Appeals Office, 114 P.3d 97 (Colo. App. 2005) (standard is less rigorous standard 
of “unreasonableness”).  However, there is no requirement that the violator knew that its 
actions were unreasonable.  Pueblo School District No. 70 v. Toth, 924 P.2d 1094 (Colo. 
App. 1996).

 The question of whether a person acted in an objectively reasonable manner 
when violating an order presents a question of fact for the ALJ.  Pioneers Hospital v. In-
dustrial Claim Appeals Office, 114 P.3d 97 (Colo. App. 2005).  The party seeking imposi-
tion of a penalty establishes a prima facie showing of unreasonable conduct by proving 
there was a violation of an order.  If such a prima facie showing is made, the burden of 
persuasion shifts to the alleged violator to show that her conduct was reasonable under 
the circumstances.  Pioneers Hospital v. Industrial Claim Appeals Office, supra, Human 
Resource Co. v. Industrial Claim Appeals Office, 984 P.2d 1194 (Colo. App. 1999).  In 
this  regard, the ALJ notes  that no provision of the Act stays the effectiveness of a 
PALJ’s interlocutory order pending review of the order, or pending resolution of a re-



quest for reconsideration of the order.  See Kennedy v. Industrial Claim Appeals Office, 
supra.

 The ALJ has discretion to assess a penalty of up to $500 per day for each day an 
order was violated.  The ALJ may consider a “wide variety of factors” in determining an 
appropriate penalty.  Adakai v. St. Mary Corwin Hospital, W.C. No. 4-619-954 (I.C.A.O. 
May 5, 2006).  However, any penalty assessed should not be excessive in the sense 
that it is  grossly disproportionate to the conduct in question.  When determining the 
penalty the ALJ may consider factors including the “degree of reprehensibility” of the 
violator’s  conduct, the disparity between the actual or potential harm suffered by a party 
and the award of penalties, and the difference between the penalties awarded and pen-
alties assessed in comparable cases.  Associated Business Products v. Industrial Claim 
Appeals Office, 126 P.3d 323 (Colo. App. 2005).

 As found in Findings of Fact 36 and 37, the claimant failed to comply with PALJ 
Eley’s order to provide interrogatory answers to the respondents by March 25, 2008.  
The ALJ concludes the claimant’s conduct constitutes failure to comply with an order 
within the meaning of § 8-43-304(1).  Because the respondents made a prima facie 
showing that the claimant violated the order, the burden of persuasion shifted to the 
claimant to show that her failure to comply with the order was objectively reasonable.  
As determined in Finding of Fact 38, the claimant offered no credible or persuasive evi-
dence that demonstrates an objectively reasonable basis for failing to comply with the 
order.  The ALJ notes that in light of the holding in Kennedy v. Industrial Claim Appeals 
Office, supra, there was no reasonable legal basis for believing that requesting recon-
sideration of PALJ Eley’s  order would delay the effectiveness of the order, or relieve the 
claimant of responsibility for timely compliance with the order.  The ALJ concludes the 
claimant failed to comply with the order for a period of 27 days consisting of the period 
from March 26, 2008, through April 21, 2008, inclusive.

For the reasons stated in Finding of Fact 39, the ALJ concludes the claimant 
should be penalized $10 per day for 27 days.  The total penalty is $270.  Pursuant to § 
8-43-304(1), seventy-five percent of the penalty ($202.50) shall be paid to the respon-
dents, and twenty-five percent ($67.50) to the subsequent injury fund.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. The claim for workers’ compensation benefits in W.C. No. WC 4-730-118 
is denied and dismissed.

2. The claimant shall pay a penalty of $270.  The claimant shall pay seventy-
five percent of the penalty ($202.50) to the respondents.  The claimant shall pay twenty-
five percent of the penalty ($67.50) to the subsequent injury fund.  

3. Issues not resolved by this order are reserved for future determination.



DATED: December 31, 2008

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS       
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-732-596

ISSUES

1. Whether Claimant has established by a preponderance of the evidence 
that she sustained a compensable occupational disease during the course and scope of 
her employment with Employer.

2. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to authorized medical treatment that is reasonable and necessary to 
cure and relieve the effects of an occupational disease.

3. A determination of Claimant’s Average Weekly Wage (AWW).

4. Whether Claimant has  proven by a preponderance of the evidence that 
she is entitled to receive Temporary Total Disability (TTD) benefits from June 10, 2007 
until terminated by statute.

FINDINGS OF FACT

1. Employer operates a hotel chain across the United States.  On March 12, 
2005 Claimant accepted a position with Employer as an Assistant to the General Man-
ager in a hotel located in Denver, Colorado.

2. During her first two weeks of employment Claimant was required to un-
dergo training sessions at a facility in Thornton, Colorado.  While attending the training 
sessions Claimant exhibited symptoms of a severe cold.

3. As part of Claimant’s  employment package, Employer furnished Claimant 
with an apartment in its Denver hotel that was located directly above the management 
office.  Clamant moved into the apartment in approximately mid-April 2007.  General 
Manager Omarya Creazzo, who was hired at approximately the same time as Claimant, 
toured the apartment with Claimant.  Both parties were informed that there had been 
water damage to the apartment in January 2007.  Employer subsequently repaired the 
water damage.  Because of the repairs, the apartment had new drywall in many areas, 
new carpeting and fresh paint.  The apartment consisted of two bedrooms, a bathroom, 
a living room and a kitchen.



4. The water damage to Claimant’s  apartment had occurred on January 16, 
2008 when a sprinkler line in the attic of the apartment had frozen and burst.  The burst 
not only caused water damage to portions of Claimant’s  apartment but also to the man-
agement office below the apartment.

5. Employer’s  Regional Facilities Manager Michael Joseph Searcy testified 
that he was immediately notified of the water damage and contacted restoration vendor 
Servpro to mitigate the damage.  Mr. Searcy explained that, later on the day of the 
damage, a representative of Servpro reviewed the loss  and notified him of the potential 
cost of the restoration.  Mr. Searcy subsequently authorized the restoration.  The resto-
ration involved the placement of air movers and water extraction equipment in the dam-
aged areas  beginning on the date of the loss.  Servpro also extracted damaged carpet-
ing, removed damaged drywall and disposed of debris.  Mr. Searcy stated that the res-
toration was completed on January 22, 2007 and that he was never notified of any prob-
lems with the restoration project.

6. After the restoration was completed, Mr. Searcy awarded the construction 
repair assignment to Kings Construction.  Mr. Searcy prepared the Work Order for Kings 
Construction.  The requested work included removing all damaged sheet rock, installing 
new carpet, disposing of furniture and equipment, applying treatment for water intrusion, 
painting, mudding, taping, and generally restoring the damaged area to Employer’s 
standards.  Kings Construction completed the repair work on March 1, 2007.

7. Claimant moved into the apartment with her cat.  She noticed drywall dust 
on the mirrors and on the carpet in the second bedroom.  Claimant also stated that the 
hatch above the attic in the second bedroom was open.  She testified that she began 
having symptoms in the apartment that increased when she entered the second bed-
room.  Claimant’s symptoms included burning eyes, ringing ears, an itchy throat and 
coughing.

8. Claimant also began to experience symptoms when she visited the man-
agement office that was located directly below her apartment.  Her symptoms included 
sneezing, coughing, watery eyes, and sensitivity to fragrances.  Claimant asserted that 
she did not experience the preceding symptoms and sensitivities prior to her employ-
ment with Employer.

9. Claimant asserted that, during her employment, her speech and thoughts 
were not clear, she experienced weakness, she could not climb the stairs, and she felt 
dizzy.  Nevertheless, Claimant performed her job duties for Employer until June 27, 
2007.

10. From June 27, 2007 through June 29, 2007 Claimant was  unable to work 
because she was crying and experiencing “anxiety attacks.”  Claimant explained that 
the incidents  were caused by her grief after experiencing the loss of three loved ones 
during the prior year.



11. On June 29, 2007 Claimant visited the Emergency Room at Denver 
Health Medical Center for treatment.  Claimant reported “she had 2 insect bites over the 
last few weeks.  Bee sting 5 days ago, and was experiencing light-headedness, dizzi-
ness, blurred speech, [and] a dull headache.”  The treating physician commented that 
there was “no clear etiology -consider viral tntxn viral mosquito bite (i.e. west Nile) al-
though no cases in Denver yet.”

12. On July 3, 2007 Claimant again did not report to work and visited family 
physician Gregory A. Kaczmarczyk, M.D. for an evaluation.  Claimant explained that 
“she had gotten three bug bites and that her symptoms had gotten worse with each 
bite.”  She described symptoms that included speech difficulties, stuttering, confusion, 
dizziness and fatigue.  Dr. Kaczmarczyk noted that Claimant  “does have a diagnosed 
history of bipolar disorder and she, several months ago, discontinued all her medica-
tions for that and any other psychiatric condition.”    He concluded that some of her 
symptoms could be psychiatric in origin.

13. On July 10, 2007 Claimant began a formal leave of absence with Em-
ployer.  The leave of absence lasted for 12 weeks.

14. On July 12, 2007 Claimant visited internist Anisa Moore, M.D. for an addi-
tional evaluation.  Claimant explained that she suffered from disorientation, dizziness, 
slurred speech, confusion, fatigue and lightheadedness.  Dr. Moore commented that 
Claimant had normal laboratory results, a normal head CT scan and a normal neuro-
logical exam.  She noted that Claimant used illegal drugs but that Claimant had not 
specified the drugs.  Dr. Moore concluded “[a]gree with neuro eval for possible seizure 
d/o, though suspect psychiatric etiology complicated by illicit drug use.”

15. Claimant subsequently underwent an MRI.  Although the MRI revealed a 
small meningioma, a neurosurgeon determined that the abnormality did not contribute 
to Claimant’s symptoms.  Claimant also underwent an EEG that did not reveal any sei-
zure activity.

16. In mid-July 2007 Claimant vacated the apartment in Employer’s hotel.  
Nevertheless, Claimant’s symptoms persisted.  She testified that she continued to have 
reactions around store cleaning aisles.  She also had an acute asthma attack while in 
Wichita, Kansas, when she went into a dentist’s office and had to leave immediately be-
cause new carpeting had recently been installed.  Finally, Claimant also noted that she 
had an asthma attack when she entered a restaurant bathroom and had to immediately 
leave based on severe coughing and wheezing symptoms.

17. While Claimant was taking her leave of absence she transmitted e-mails 
to Ms. Creazzo stating that she had been researching her symptoms on the internet.  
Claimant concluded that she had all of the symptoms of “sick building syndrome.”  
Claimant attributed her condition to the faulty repair work after the water release in 
January 2007 and the existence of toxic mold growth in her apartment.



18. On August 28, 2007 Claimant underwent a complete allergy assessment.  
The assessment was consistent with previous blood work and revealed that Claimant 
was not allergic to the 15 common mold spores found in Colorado.  However, the testing 
confirmed that Claimant was allergic to cats.

19. On August 8, 2007 Claimant visited endocrinologist Sowmya Surya, M.D. 
with complaints of bug bites, confusion, catatonic seizures, absence spells, aphasia, 
night sweats, irritable moods, headaches, dizziness and fatigue.  Dr. Surya noted that 
Lyme’s disease, multiple sclerosis, and West Nile Virus had been ruled out as possible 
diagnoses.  He concluded that there was nothing abnormal about Claimant from an en-
docrine perspective.

20. On September 10, 2007 Tom Barczak, an expert in Mold and Moisture As-
sessments, conducted a mold and moisture assessment on Claimant’s apartment.  Mr. 
Barczak’s Assessment involved three parts: (1) air sampling; (2) visual inspection; and 
(3) moisture testing.  Mr. Barczak testified that the type of testing he conducted has 
been found to be the most reliable and accepted method of mold assessment testing in 
the scientific community.  Based upon his three-part inspection, Mr. Barczak opined, to 
a reasonable degree of scientific probability, that there was no mold source inside the 
apartment that had adversely affected Claimant’s health.

21. First, his visual inspection of all areas of the apartment did not reveal the 
existence of any ongoing water release or evidence of a prior water release.  Second, 
his moisture readings did not detect the presence of any moisture in any of the tested 
areas.  Finally, air sampling only reflected the presence of the types of mold typically 
found in Colorado.  Mr. Barczak concluded that the airborne mold spores identified in 
the apartment were similar in type and lower in total concentration relative to an outdoor 
air sample.  He further noted that he took a surface lift sample of the HVAC diffuser in 
the master bedroom and did not identify mold growth on the metal diffuser.

22. During the fall of 2007 Claimant visited ear, nose and throat specialist 
Timothy Pingree, M.D. for two examinations.  Claimant complained of symptoms that 
included fatigue, brain fog, aphasia, throat swelling, cognitive impairment, personality 
changes, respiratory problems, nasal discharge, postnasal drainage and pressure in her 
head.  She attributed her symptoms to mold exposure at work and noted that she had 
improved since she vacated the apartment.  Dr. Pingree diagnosed Claimant with 
Chronic Fungal Rhinosinusitis and ordered various blood tests.  He provided Claimant 
with Petri dishes to test the apartment for mold.  Claimant and her boyfriend subse-
quently conducted the Petri dish testing in the apartment.

23. The blood testing that Dr. Pingree ordered revealed that Claimant’s Car-
diac C-Reactive protein was twice as high as normal and that she had experienced 
class three or higher exposure to molds  consisting of Penicillium notatum, Cladospo-
rium Herbarum, and Candida Albicans. The lab results for the Petri dishes  that Claimant 
placed in her apartment reflected double-digit numbers  of colonies of Cladosporum and 



double-digit numbers of colonies  of Penicillium.  Dr. Pingree concluded that the testing 
showed significant amounts of potentially pathogenic molds.

24. Dr. Pingree subsequently opined that the C-Reactive protein marker con-
cerned him but was not a specific marker for a mold infection.  Moreover, the three 
molds to which Claimant had been exposed were common to Colorado.  Nevertheless, 
Dr. Pingree determined that Claimant had been exposed to toxic mold in her apartment 
and the exposure contributed to her symptoms.

25. On January 17, 2008 Claimant visited infectious disease specialist Susan 
R. Mason M.D. for an evaluation.  Claimant’s symptoms included fogginess, body swel-
ling, seizure-like-activity, and overwhelming fatigue.  Dr. Mason noted that Claimant’s 
blood work showed no evidence of a fungal infection and that a CT scan of Claimant’s 
sinuses was normal.

26. Claimant testified that her symptoms have now moved into her GI system 
and that she is receiving treatment at the University of Colorado.  The medical records 
from the University of Colorado reveal that Claimant reported to their facility on Febru-
ary 5, 2008 with abdominal pain of unclear etiology.  A subsequent CT scan of the ab-
domen and pelvis was negative.  An April 14, 2008 report noted that Claimant had a ” 
history of cocaine and marijuana but has not used in 2 months.”

27. On August 27, 2008 Dr. Pingree testified through an evidentiary deposition 
in this matter.  Dr. Pingree stated that there was a “correlation between exposure to 
mold-infested rooms and [Claimant’s] symptoms.”  He thus maintained that Claimant 
suffered from “eosinophilic fungal rhinosinusitis or biotoxin illness” and demonstrated 
clinical improvement when she was able to avoid mold-infested areas.

28. Dr. Pingree acknowledged that he had not been provided with many medi-
cal reports to assist him in understanding Claimant’s medical history and had not re-
viewed Mr. Barczak’s Mold Testing Assessment.  He also conceded that he was un-
aware that Claimant had removed herself from Employer’s  apartment in July 2007 and 
that he would have expected improvement of her symptoms after she vacated the envi-
ronment.  After reviewing Mr. Barczak’s Mold Assessment Study and the Petri dish test-
ing, Dr. Pingree acknowledged that Mr. Barczak’s testing was a more reliable and ac-
cepted method of mold assessment testing in the medical community.  Dr. Pingree 
commented that he only uses the Petri dish data as a screening test.  He finally stated 
that symptoms of cocaine abuse can include: infected and inflamed nostrils, a runny 
nose, nosebleeds, congestion, sinus headaches, pressure, purulent drainage, brain fog, 
alleged seizure activity and concentration problems.

29. Mr. Barczak testified at the hearing in this matter.  He explained that he 
reviewed the Petri dish testing that had been recommended by Dr. Pingree.  Mr. Barc-
zak commented that Petri dish, gravity-type testing is not generally accepted in the sci-
entific community as a reliable method for determining the presence of dangerous levels 
of a mold source.  He testified that Petri dish testing does not control the methodology 



used by the person collecting the air into the dishes.  He reviewed a videotape of the 
Petri dish testing performed by Claimant and her boyfriend.  He observed Claimant’s 
boyfriend scraping hardened dust into one of the Petri dishes and placing another Petri 
dish in the attic.  Mr. Barczak remarked that the attic is an inappropriate location for test-
ing because Claimant did not live there.  Furthermore, based on the placement of the 
three Petri dishes, there was no Petri dish comparison with the outside air.  Mr. Barczak 
commented that Petri dish testing is limited to identifying the type of mold that falls onto 
a gel and cannot quantify the levels of the identified mold spores.

30. Lawrence Repsher, M.D. testified at the hearing in this matter as an expert 
in occupational and environmental lung disease, internal medicine and pulmonology 
and inhalation toxicology.  Dr. Repsher concluded that there was no objective evidence 
that Claimant suffered from asthma, fungal rhinosinusitis or any other respiratory tract 
disease related to her work for Employer.  He also determined that there was no evi-
dence that Claimant suffered from an environmental exposure to airborne fungal 
spores.  Dr. Repsher explained that Claimant instead suffers from psychiatric disorders 
including somatization syndrome and malingering.  He commented that there is no 
medical disease or condition that explains Claimant’s myriad of symptoms.  Dr. Repsher 
supported his opinion that Claimant’s condition was not caused by toxic levels of mold 
spores by relying on several articles from the medical literature.  Finally, Dr. Repsher 
concurred with Mr. Barczak’s opinions that the type of mold spore testing he performed 
provided qualitative and quantitative information while Petri dish testing can only provide 
information as to what type of mold spores fall into the dish.

31. Claimant has failed to establish that it is  more probably true than not that 
she sustained an occupational disease during the course and scope of her employment 
with Employer.  Claimant’s  myriad of symptoms was not caused, accelerated, intensified 
or aggravated by any occupational exposure to toxic mold spores while she was work-
ing for Employer.  Any toxic mold exposure that Claimant suffered cannot be fairly 
traced as a proximate cause to her occupancy of the apartment provided by Employer.

32. Claimant has failed to demonstrate that she was subjected to toxic levels 
of mold in the apartment that Employer provided.  Mr. Searcy credibly testified that, after 
a January 2007 water release into Claimant’s apartment and the surrounding area, Em-
ployer contracted with Servpro to ensure expert mitigation services and water removal.  
He also explained that the affected area was subsequently repaired and reconstructed 
to Employer’s standards.  Moreover, the testimony and scientific testing conducted by 
Mr. Barczak constitutes the most credible and reliable evidence with respect to the lack 
of unsafe levels of mold spores in Claimant’s apartment.  Mr. Barczak’s test results re-
flected the existence of a higher number of mold spores  in the outside air than in Claim-
ant’s apartment.  Furthermore, Mr. Barczak’s  testing did not reveal any signs of prior 
leakage or moisture problems that could have explained Claimant’s myriad of symp-
toms.

33. The medical testimony also reflects that Claimant’s  symptoms were not 
caused by an exposure to toxic levels of mold in her apartment.  A complete allergy as-



sessment was consistent with previous  blood work and revealed that Claimant was not 
allergic to the 15 common mold spores found in Colorado.  Claimant also had a normal 
MRI, a normal EEG and there was nothing abnormal about Claimant from an endocrine 
perspective.  Claimant’s blood work showed no evidence of a fungal infection and a CT 
scan of her sinuses  was normal.  Finally, Dr. Repsher summarized that there was  no ob-
jective evidence that Claimant suffered from asthma, fungal rhinosinusitis or any other 
respiratory tract disease that was related to her work for Employer.  He also credibly de-
termined that there was no evidence that Claimant suffered from an environmental ex-
posure to airborne fungal spores while occupying her apartment.  Dr. Repsher instead 
attributed Claimant’s  condition to psychiatric disorders including somatization syndrome 
and malingering.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 



(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the ALJ.  Faulkner, 12 P.3d at 846.

5. The test for distinguishing between and accidental injury and an occupa-
tional disease is  whether the injury can be traced to a particular time, place and cause.  
Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational disease” is 
defined by  §8-40-201(14), C.R.S. as:

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment.

6. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof require-
ments in addition to those required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the dis-
ability for which compensation is sought.  Id.   Where there is  no evidence that occupa-
tional exposure to a hazard is  a necessary precondition to development of the disease, 
the claimant suffers from an occupational disease only to the extent that the occupa-
tional exposure contributed to the disability.  Id.

 7. As found, Claimant has failed to establish by a preponderance of the evi-
dence that she sustained an occupational disease during the course and scope of her 
employment with Employer.  Claimant’s  myriad of symptoms was not caused, acceler-
ated, intensified or aggravated by any occupational exposure to toxic mold spores while 
she was working for Employer.  Any toxic mold exposure that Claimant suffered cannot 
be fairly traced as a proximate cause to her occupancy of the apartment provided by 
Employer.

 8. As found, Claimant has failed to demonstrate that she was subjected to 
toxic levels of mold in the apartment that Employer provided.  Mr. Searcy credibly testi-
fied that, after a January 2007 water release into Claimant’s apartment and the sur-
rounding area, Employer contracted with Servpro to ensure expert mitigation services 
and water removal.  He also explained that the affected area was subsequently repaired 
and reconstructed to Employer’s standards.  Moreover, the testimony and scientific test-
ing conducted by Mr. Barczak constitutes the most credible and reliable evidence with 
respect to the lack of unsafe levels  of mold spores  in Claimant’s apartment.  Mr. Barc-



zak’s test results reflected the existence of a higher number of mold spores in the out-
side air than in Claimant’s  apartment.  Furthermore, Mr. Barczak’s testing did not reveal 
any signs of prior leakage or moisture problems that could have explained Claimant’s 
myriad of symptoms.

 9. As found, the medical testimony also reflects that Claimant’s  symptoms 
were not caused by an exposure to toxic levels of mold in her apartment.  A complete 
allergy assessment was consistent with previous blood work and revealed that Claimant 
was not allergic to the 15 common mold spores found in Colorado.  Claimant also had a 
normal MRI, a normal EEG and there was nothing abnormal about Claimant from an 
endocrine perspective.  Claimant’s blood work showed no evidence of a fungal infection 
and a CT scan of her sinuses was normal.  Finally, Dr. Repsher summarized that there 
was no objective evidence that Claimant suffered from asthma, fungal rhinosinusitis or 
any other respiratory tract disease that was related to her work for Employer.  He also 
credibly determined that there was no evidence that Claimant suffered from an envi-
ronmental exposure to airborne fungal spores while occupying her apartment.  Dr. Rep-
sher instead attributed Claimant’s condition to psychiatric disorders including somatiza-
tion syndrome and malingering.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for Workers’ Compensation benefits is denied and dismissed.

DATED: January 6, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-718-292

ISSUES

¬ Did the claimant prove by a preponderance of the evidence that the treatment 
and transportation provided by the Cunningham Fire Protection District on December 
22, 2007, was proximately caused by the industrial injury of March 16, 2007?
¬ Did the claimant prove by a preponderance of the evidence that the treatment 
and transportation provided by the Cunningham Fire Protection District on December 
22, 2007, constituted reasonable and necessary treatment for the industrial injury of 
March 16, 2007?



¬ Did the claimant prove by a preponderance of the evidence that the treatment 
and transportation provided by the Cunningham Fire Protection District on December 
22, 2007, was “emergency treatment” so as to render it “authorized” medical treatment?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following find-
ings of fact:

1. The claimant sustained an admitted back injury on March 16, 2007.  The 
claimant first underwent surgery for this injury on May 4, 2007.  This surgery consisted 
of a lumbar laminectomy at L4-5 including excision of a disc fragment and decompres-
sion of the nerve root.

2. Following this surgery the claimant initially experienced some improve-
ment in his  low back and right leg pain.  However, by July 17, 2007, he reported to Dr. 
Rachel Basse, M.D., an authorized treating physician (ATP), that he had right buttock 
pain measured at 5 on a scale of 10 (5/10) and right leg pain graded at 7-8/10.

3. At some point the claimant began seeking emergency room treatment for 
pain that he associated with his industrial back injury.  The claimant admitted during his 
testimony that he may have visited the emergency room 15 to 20 times prior to Decem-
ber 22, 2007.

4. One emergency room visit occurred on September 7, 2007.  On that date 
the Cunningham Fire Protection District (CFPD) emergency unit responded to the 
claimant’s home.  The claimant’s chief complaint was severe lumbar spine pain radiat-
ing to the right flank and right leg.  The claimant, through an interpreter, advised the re-
sponding unit that he had undergone back surgery in May.  

5. The claimant underwent a second back surgery in October 2007.  This 
surgery was a repeat laminectomy and discectomy at L4-5.  

6. Dr. Basse examined the claimant on December 18, 2007.  The claimant 
reported that he initially improved after the second surgery but he then experienced an 
increase in symptoms that he associated with “the cold weather.”  Dr. Basse noted that 
when the claimant’s  pain levels were high he considered going to the emergency room 
because on a previous visit he received an injection that provided pain relief for two or 
three days.  Dr. Basse “discouraged” the claimant from going to the emergency room for 
pain treatment.  Dr. Basse continued prescriptions  for various medications including 
oxycodone.  Dr. Basse recommended a repeat MRI to reassure the claimant that there 
was no recurrent disc pathology.

7. The claimant speaks Bosnian.  On December 22, 2007, the CFPD again 
responded to a call for emergency services at the claimant’s residence.  The claimant 
testified that his son’s  girlfriend was present on December 22 and provided translation 
between Bosnian and English for the emergency responders.



8. The December 22, 2007, CFPD report reflects that the claimant’s chief 
complaint was chest pain that “began today” and was radiating into the right chest.  The 
pain became increasingly worse until it became “unbearable.”  The claimant told the 
emergency responders that he had undergone back surgery in October but “this pain is 
different.”  The claimant was short of breath.  The emergency responders gave the 
claimant nitroglycerine tablets and his pain reportedly receded from 10/10 to 4/10.  The 
claimant was transported to the Medical Center of Aurora (MCA).

9. Dr. Steven A. Furer treated the claimant at MCA.  Dr. Furer noted the 
claimant’s history was the abrupt onset of chest pain during light activity five and one-
half hours previously.  Dr. Furer also noted the claimant was complaining about right leg 
pain “from his chronic back pain,” and constipation.

10. The claimant was given Dilaudid and Zofran.  Dr. Furer reported that the 
claimant’s symptoms were “gone” and he was having no more pain.  The claimant un-
derwent an EKG and laboratory tests. Dr. Furer considered myocardial infarction, insta-
ble angina, angina, pulmonary embolism and pneumonia to be unlikely as the cause of 
the reported chest pain.  Dr. Furer’s clinical impression was abdominal pain, chronic 
back pain, and atypical chest pain.  The claimant was  discharged home “in good condi-
tion.”

11. The claimant has continued to report to his physicians  that he has dis-
abling and severe back and leg pain.  On December 27, 2007, the claimant advised Dr. 
Brian Reiss, M.D., his surgeon, that his pain had increased “to the point where it was 
similar to where it was prior to his surgery.”

12. On April 28, 2008, the claimant underwent a psychological evaluation by 
Dr. Rebecca Hawkins, Ph.D., licensed clinical psychologist.  Although the report of this 
evaluation is not contained in the record, Dr. Jeffrey Wunder, M.D., summarizes the re-
port in his independent medical examination (IME) report dated November 3, 2008.  Dr. 
Wunder noted that Dr. Hawkins performed psychological testing that indicated the 
claimant has “high disability behavior and somatic over focus.”  Dr. Wunder also re-
corded that Dr. Hawkins noted “symptom use for dependency gratification” and a high 
level of “catastrophic thinking.”

13. On September 22, 2008, Dr. Hawkins again examined the claimant.  At 
that time Dr. Hawkins noted the claimant’s wife reported that on a nightly basis  the 
claimant requested her “to take him to the ER for pain management, though she now 
just refuses to do so.”

14. Dr. Wunder performed an IME at the respondents’ request.  Dr. Wunder 
examined the claimant, reviewed medical reports, and reviewed surveillance videotapes 
of the claimant.  In his  IME report, Dr. Wunder assessed the claimant with chronic low 
back pain, status post L4-5 laminectomy and discectomy x 2, and symptom magnifica-
tion conscious type.  Dr. Wunder described the claimant’s presentation at the November 



3, 2008, IME as  “quite concerning on several levels.”  Specifically, Dr. Wunder noted the 
claimant “ranted about how incompetent his doctors were.”  Dr. Wunder noted that upon 
examination the claimant engaged in “extreme” pain behavior, ambulated with a severe 
limp leaning heavily on a cane, and “that each minimal touch would provoke significant 
pain response.”  The claimant’s lumbar range of motion was “braced and guarded,” and 
he refused to squat.  The claimant exhibited 5/5 Wadell findings.  Dr. Wunder opined 
that the claimant’s presentation at the IME was “dramatically different” than that por-
trayed in the videotapes.  According to Dr. Wunder’s  “Surveillance Video Report,” the 
videotapes portray the claimant on May 6, 2008, May 7, 2008, and September 11, 2008.  
Dr. Wunder states the videotapes show the claimant ambulating without a limp, and 
sometimes without a cane, squatting, engaged in repetitive and prolonged bending, and 
demonstrating full forward bending without apparent pain behaviors.  Dr. Wunder opined 
that the claimant exhibits “within reasonable medical probability, a large component of 
conscious symptom magnification.”  Dr. Wunder further opined that that the emergency 
services provided by the CFPD were not reasonable, necessary, and related to the in-
dustrial injury of March 16, 2007.

15. The claimant failed to prove it is more probably true than not that the need 
for the emergency treatment and transportation provided him on December 22, 2007, 
was proximately caused by the industrial injury of March 16, 2007.  The symptoms the 
claimant reported on December 22, 2007, were primarily chest pain of sudden onset.  
The ALJ credits  the CFPD report stating that the claimant told the emergency providers 
that the pain he was experiencing on December 22, 2007, was different than the injury-
related back and leg pains he had previously experienced.  It is also clear from the type 
of emergency treatment provided at by the CFPD that the emergency providers’ primary 
concern was that the claimant was suffering from cardiac symptoms.  Similarly, at the 
MCA the claimant underwent a work-up for cardiac symptoms.  Although Dr. Furer ulti-
mately opined that the claimant’s chest pain was probably not related to an acute coro-
nary syndrome, he was  unable to provide a firm diagnosis of the chest pain other than 
“atypical chest pain.”  The claimant failed to prove that the chest pain, which was the 
reason for the transport to the CFPD, was related to the chronic back and right leg pain 
caused by the industrial injury.  

16. The ALJ finds it is more probably true than not that the December 22, 
2007, transport to the MCA was most likely caused by the claimant’s personal need to 
seek attention from others by consciously dramatizing his physical symptoms.  The ALJ 
credits the results of psychological testing performed by Dr. Hawkins indicating that the 
claimant demonstrates high “disability behavior” and “somatic over focus,” and the use 
of symptoms for “dependency gratification.”  The opinions of Dr. Hawkins are supported 
by the claimant’s  admission that he sought emergency room treatment 15 to 20 times 
prior to December 22, 2007, and the statement of the claimant’s wife to Dr. Hawkins  that 
after December 22, 2007, he continued to request emergency treatment on a “nightly 
basis.“ These opinions and test results  are corroborated by the credible opinion of Dr. 
Wunder that the claimant engages in conscious symptom magnification.  Dr. Wunder’s 
report demonstrates that the pain behaviors and physical limitations exhibited by the 



claimant during medical examination differ dramatically from his behavior and limitations 
when he does not know he is being observed.

17. To the extent the claimant’s testimony is inconsistent with these findings, 
and to the extent it might support a different conclusion concerning the cause of the 
need for emergency treatment on December 22, 2007, his testimony is not credible and 
persuasive.  The ALJ finds the claimant’s testimony incredible considering the credible 
opinions of Dr. Hawkins and Dr. Wunder.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitle-
ment to benefits  by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

CAUSE OF NEED FOR EMERGENCY TREATMENT

 The claimant seeks an order requiring the respondents to pay for the cost of the 
emergency services, including the ambulance fee and related expenses, provided by 
the CFPD when it transported the claimant to MCA on December 22, 2007.  The re-
spondents contend the claimant failed to prove that the need for these services is caus-
ally related to the industrial injury of March 16, 2007.  The ALJ agrees with the respon-
dents.



 The claimant was required to prove by a preponderance of the evidence that the 
condition for which he sought medical treatment on December 22, 2007, was proxi-
mately caused by an injury arising out of and in the course of the employment.  Section 
8-41-301(1)(c), C.R.S.  The claimant must prove a causal nexus between the claimed 
need for treatment and the work-related injury.  Singleton v. Kenya Corp., 961 P.2d 571 
(Colo. App. 1998).  A pre-existing disease or susceptibility to injury does not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing dis-
ease or infirmity to produce a disability or need for medical treatment.  Duncan v. Indus-
trial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).  However, the mere occurrence of symptoms after an 
industrial injury does  not require the ALJ to conclude that the industrial injury caused the 
symptoms and consequent need for treatment, or that the injury aggravated or acceler-
ated any pre-existing condition.  Rather, the occurrence of the symptoms may be the 
result of or natural progression of a pre-existing condition that is unrelated to the em-
ployment, or may be attributable to some intervening cause.  See Owens v. Industrial 
Claim Appeals Office, 49 P.3d 1187 (Colo. App. 2002); .F.R. Orr Construction v. Rinta, 
717 P.2d 965 (Colo. App. 1995).  The question of whether the claimant met the burden 
of proof to establish the requisite causal connection between the industrial injury and 
the need for medical treatment is one of fact for determination by the ALJ.  City of Boul-
der v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 
P.3d 844 (Colo. App. 2000).  

 As determined in Findings of Fact 15, 16, and 17, the ALJ concludes the claimant 
failed to prove it is more probably true than not that the need for the emergency trans-
port to the MCA on December 22, 2007, was proximately caused by the industrial injury 
of March 16, 2007.  The evidence found credible and persuasive by the ALJ demon-
strates that the need for the emergency transportation was precipitated by chest pain, 
and that the claimant failed to show that this  chest pain was related to the industrial in-
jury.  Indeed, the chest pain that the claimant experienced was not similar to the pain he 
previously experienced as a result of the industrial injury to the low back.  Moreover, the 
ALJ finds that the pain reported by the claimant on December 22, 2007, which caused 
the CFPD to transport him to the MCA, was most probably the result of the claimant’s 
personal need to dramatize physical symptoms in order to fulfill his psychological de-
pendency needs.  

 The claim for payment of the services rendered by the CFPD on December 22, 
2007, must be denied because the claimant failed to prove the requisite causal connec-
tion between the need for the treatment and the industrial injury.  In light of this determi-
nation, the ALJ need not reach the question of whether the disputed treatment was 
“reasonable and necessary” within the meaning of the Act.  Likewise, the ALJ need not 
consider whether the transport was truly “emergency treatment” so as to render it 
“authorized” under the Act.

ORDER



 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. The claim for payment for medical treatment rendered by the Cunning-
ham Fire Protection District on December 22, 2007, is denied and dismissed.

2. Issues not resolved by this order are reserved for future determination.  

DATED: January 6, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-590-561, WC 4-734-194, WC 4-706-617, WC 
4-726-573, WC 4-712-600, and WC 4-726-574

ISSUES

 The issues determined herein are petition to reopen WC 4-590-561; petition to 
reopen WC 4-712-600; compensability of WC 4-734-194, WC 4-706-617, WC 4-726-
573, and WC 4-726-574; and liability for the treatment by Dr. Griffis. 

FINDINGS OF FACT

1. Claimant was employed by the First Employer and drove a truck transfer unit.  
On August 26, 2003, claimant suffered an admitted accidental industrial injury (WC4-
590-561).  Claimant’s right hand was crushed by the tailgate of the trailer.  He suffered 
open comminuted fractures of the middle and ring fingers as well as a significant lacera-
tion of the index finger.
2. Claimant was treated in the emergency room.  On August 29, 2003, Dr. Peveto, 
the authorized treating physician, examined claimant, who reported right hand and left 
shoulder pain.  Dr. Peveto diagnosed a crush injury to the right hand and a left shoulder 
strain.  All of the treatment then focused on the right arm and no further mention was 
made of the left shoulder until January 20, 2004, when Dr. Clinkscales noted that claim-
ant was reporting left shoulder and back pain as well as the continued extreme right 
hand pain.
3. Claimant returned to work in a modified job for the First Employer sorting docu-
ments until his employment was eventually terminated.
4. A February 20, 2004, electromyography and nerve conduction study (“EMG”) 
showed ulnar neuropathy at the right elbow.



5. On February 24, 2004, Dr. Peveto reexamined claimant, who reported left elbow 
and wrist pain, which he attributed to driving his car.  Dr. Peveto diagnosed left arm 
problems due to overcompensating for the limitations of the right arm.
6. On March 23, 2004, Dr. Peveto diagnosed right shoulder myofascial problems as 
well as right cubital tunnel syndrome (the ulnar entrapment at the elbow).
7. In February and March 2004, Dr. Shockney provided psychological evaluation 
and treatment.  Dr. Shockney diagnosed major depression and a possible personality 
disorder.  After reviewing surveillance videotape, Dr. Shockney noted that claimant 
might have a factitious disorder or might be malingering.
8. On May 17, 2004, claimant had bilateral EMG studies, which were normal.  
9. Claimant returned to Georgia and obtained medical treatment in that state, in-
cluding provision of bilateral wrist splints.
10. On February 16, 2005, Dr. Griffis performed an independent medical examination 
(“IME”).  Dr Griffis performed EMG testing and noted right elbow neurological entrap-
ment findings.  He diagnosed crush injury to the right hand and mild thoracic spine 
strain.  He thought that claimant was at maximum medical improvement (“MMI”), but 
would need post-MMI medical treatment.
11. On May 3, 2005, claimant began employment for the Second Employer, driving 
an automated trash truck.  He had to push buttons to lift and empty the trash cans.  He 
occasionally had to get out of his truck to move a trash can so that the automated trash 
truck could pick up the can.  Claimant worked for the Second Employer until April 8, 
2006.
12. On June 7, 2005, Dr. Richman performed a Division IME (“DIME”) in WC 4-590-
561.  Claimant reported no history of any left shoulder symptoms at the DIME.  Dr. 
Richman determined that claimant was not at MMI and needed orthopedic surgeon 
evaluation of the right wrist.
13. On August 15, 2005, Dr. Griffis became the authorized treating physician.  He 
prescribed Avinza and referred claimant for an orthopedic evaluation.
14. On September 21, 2005, Dr. Clinkscales evaluated claimant, who reported bilat-
eral elbow and wrist pain.  Dr. Clinkscales concluded that claimant had irritation of the 
ulnar and medical nerves, but did not think that the irritation was related to the original 
2003 work injury.  In any event, Dr. Clinkscales recommended against surgery on claim-
ant’s wrist.
15. On December 14, 2005, claimant sought treatment at Penrose Hospital due to 
pain on his entire left side, which he reported had existed since he had injured his left-
side ribs while twisting getting out of his trash truck for the Second Employer.  Claimant 
was diagnosed with a kidney stone.
16. On December 29, 2005, Pinnacol Assurance filed a final admission of liability 
(“FAL”) in WC 4-590-561 for permanent disability benefits and post-MMI medical bene-
fits.
17. On February 13, 2006, claimant reported to the Second Employer that he suf-
fered pain to his chest or rib area while getting out of his trash truck.
18. Claimant continued to work his regular job duties for the Second Employer.  Dr. 
Griffis continued to provide post-MMI medical treatment for the admitted injury from the 
First Employer.  On February 21, 2006, claimant reported increased right arm pain and 



Dr. Griffis increased claimant’s dose of oxycontin.  On March 20, 2006, Dr. Griffis reex-
amined claimant, who reported “fairly good pain relief” from the increased oxycontin.  
19. On April 8, 2006, claimant terminated his employment from the Second Employer 
because he was “burned out” or because he was tired of the equipment breaking down.
20. On April 17, 2006, claimant passed a preemployment physical examination at 
Emergicare.  On April 18, 2006, he began work for the Third Employer driving a truck to 
haul lime to the mines in Cripple Creek.  He had to hook up a 25-foot hose to empty the 
lime from the truck.  The empty hose sections weighed only about 20 pounds, but sec-
tions full of lime could weigh hundreds of pounds.  If the hose became clogged, claimant 
had to lift the section of the hose to clear it.  Claimant had to shift the truck a lot and had 
to steer on the curvy road to Cripple Creek.
21. On April 24, 2006, Dr. Griffis reexamined claimant, who reported that his new job 
driving to Cripple Creek was causing an increase of arm pain and neck pain.  Dr. Griffis 
increased the oxycontin dose and recommended that claimant also start Motrin.  Claim-
ant stated that he was already looking for a new job.
22. On May 1, 2006, hearing was held on the amount of permanent disability benefits 
in WC 4-590-561.  On May 16, 2006, an order determined the amount of such benefits.  
On June 21, 2006, Pinnacol Assurance filed a FAL for the permanent disability benefits 
and for post-MMI medical benefits.
23. On May 2, 2006, claimant suffered an eye injury while working for the Third Em-
ployer.  Dr. Reasoner provided care for that injury.  Claimant did not provide Dr. Rea-
soner with any history of continuing right arm problems.
24. On May 21, 2006, claimant injured his ankle in a four-wheeler accident.  Claimant 
testified that his daughter was the one injured, but Mr. Yetter testified persuasively that 
claimant admitted that claimant was the one injured and that Mr. Yetter observed claim-
ant limping after May 21, 2006.  Claimant missed work from May 23 through June 5, 
2006, due to the four-wheeler accident and to travel to attend to family matters.  On 
June 6, 2006, claimant returned to work for the Third Employer for one day.  On June 7, 
2006, claimant called the Third Employer and stated that he was in jail due to domestic 
violence and that he was quitting his job to move to Georgia.  Claimant never reported 
to the Third Employer, while still employed, that he had suffered a right arm injury due to 
the work for the Third Employer.  Claimant testified that he quit the Third Employer upon 
physician advice because he was no longer able to do the job duties.  That testimony is 
not credible.
25. Instead of moving to Georgia, claimant began work for the Fourth Employer on 
June 14, 2006, as a tire technician.  He worked until August 2, 2006, when he left due to 
a conflict with a coemployee.  His job duties required heavy lifting and use of tire irons 
to change tires on commercial and passenger vehicles.
26. On June 18, 2006, claimant sought treatment at Penrose Hospital due to in-
creased right wrist pain.  He was prescribed a wrist splint.
27. On June 21, 2006, Dr. Griffis reexamined claimant, who reported the hospital 
treatment.  Dr. Griffis noted that this appeared to be a new work injury and that claimant 
would be making a claim against his current employer.  Dr. Griffis treated claimant for 
his chronic pain, which he deemed to be due to the original work injury with the First 
Employer in 2003.  



28. On July 5, 2006, Dr. Griffis reexamined claimant, who reported continued severe 
right elbow and wrist pain.  Dr. Griffis noted that he now realizes that claimant had simi-
lar complaints as of his first examination on February 16, 2005.  Therefore, Dr. Griffis 
attributed the right arm pain to the original work injury in 2003.  Dr. Griffis recommended 
injections to treat the tendonitis.  On July 10, 2006, Dr. Griffis injected the right elbow, 
but the pain did not resolve.  On July 13, 2006, Dr. Griffis injected claimant’s right wrist.
29. On July 14, 2006, claimant filed a petition to reopen WC 4-590-561 due to an al-
leged change of condition.
30. On August 2, 2006, claimant terminated his employment with the Fourth Em-
ployer.  On August 3, 2006, Dr. Griffis reexamined claimant, who reported that he had 
stopped taking the oxycontin for two days and suffered withdrawal symptoms requiring 
treatment at Penrose Hospital.  Claimant reported left arm itching.
31. On August 14, 2006, claimant began work as a tire technician for the Fifth Em-
ployer.  He worked until February 9, 2007.  His duties were similar to those for the 
Fourth Employer.
32. On August 21, 2006, Dr. Griffis reexamined claimant and injected the right elbow.    
On September 19, 2006, claimant reported that the last elbow injection helped relieve 
the elbow pain, but he suffered right wrist pain.  Dr. Griffis injected the right wrist.
33. On October 18, 2006, Dr. Griffis switched claimant from oxycontin to a morphine 
product due to reported itching.  Dr. Griffis continued to examine claimant on at least a 
monthly basis.
34. On October 24, 2006, hearing was held on claimant’s petition to reopen WC 4-
590-561 due to a change of condition.  By order dated November 13, 2006, claimant’s 
petition to reopen was denied.  The order found that claimant had required maintenance 
medications after MMI due to the ongoing pain from the 2003 injury and Pinnacol As-
surance had admitted liability for that treatment.  The order found that the driving work 
for the Third Employer caused an immediate increase in pain symptoms and that claim-
ant also had sought emergency room treatment immediately after starting work as a tire 
technician for the Fourth Employer.  The order found that claimant had failed to prove by 
a preponderance of the evidence that he suffered a change of condition as a natural 
and proximate consequence of the 2003 work injury.  At the most recent December 5, 
2008, hearing, claimant even admitted that his right arm was no worse than when he left 
the First Employer.  The November 13, 2006, order also found that claimant had failed 
to prove that any additional benefits could be awarded to claimant if the 2003 claim was 
reopened.  The order contained absolutely no statement that any occupational disease 
had arisen.  Left upper extremity problems were not an issue in the October 24, 2006 
hearing.
35. Dr. Griffis then continued to provide the same post-MMI medical care for the 
original 2003 injury.  On November 21, 2006, Dr. Griffis noted that claimant’s chronic 
right upper extremity pain was constant and unremitting.
36. On December 6, 2006, claimant filed workers’ claims for compensation against 
the Third and Fourth Employers due to right arm pain and low back pain.
37. On December 15, 2006, Dr. Griffis completed a physician’s report noting that 
claimant had suffered a flareup in right elbow and right wrist tendonitis from driving a 
large truck.  Dr. Griffis diagnosed right humeral lateral epicondylitis and right wrist ten-



donitis.  Dr. Griffis estimated that claimant would be at MMI in March 2007 due to the 
injury from “May 19, 2006.”
38. On December 18, 2006, Dr. Griffis reexamined claimant, who reported left arm 
pain.  Dr. Griffis concluded that claimant probably has been overcompensating with the 
left arm because of the right arm pain.  Dr. Griffis prescribed a right wrist splint.  
39. On January 17, 2007, Dr. Griffis reexamined claimant and changed some antide-
pressant medications.
40. At some point in early January 2007, claimant resigned from the Fifth Employer 
effective February 9, 2007.  Claimant continued to work his regular job as a tire techni-
cian.  On January 24, 2007, claimant awoke with left shoulder pain and reported to the 
Fifth Employer that he had suffered a left shoulder injury on January 23, 2007.
41. On January 24, 2007, Dr. Malis examined claimant, who reported left arm pain 
from his elbow to his shoulder blade.  Claimant reported that the mechanism of injury 
was lifting large truck tires and felt pain in his left shoulder begin abruptly.  Claimant re-
ported that Dr. Griffis was treating claimant for right arm injury and that he was taking 
narcotics.  Dr. Malis diagnosed left shoulder strain and left elbow pain.  Dr. Malis im-
posed restrictions and prescribed physical therapy.
42. Dr. Malis continued to treat claimant for the left arm injury while Dr. Griffis contin-
ued to treat claimant for the original 2003 right arm injury.  On February 13, 2007, 
claimant denied to Dr. Malis that he suffered any previous problem with the left shoul-
der.  Dr. Malis determined that claimant was at MMI and released him to return to regu-
lar duty for an unrelated December 4, 2006, head injury.  On February 19, 2007, Dr. 
Jinkins provided an orthopedic evaluation of claimant’s left shoulder.  Dr. Jinkins diag-
nosed post-traumatic subacromial impingement syndrome.  Dr. Jinkins injected the left 
shoulder and recommended a magnetic resonance image (“MRI”) of the left shoulder.  
Because Liberty Mutual Insurance Company denied the claim against the Fifth Em-
ployer, on March 19, 2007, Concentra discharged claimant from further medical care.
43. On February 13, 2007, claimant began work for the Sixth Employer.  He drove an 
18-wheeler primarily on highways to deliver pieces of concrete.  He did not have to shift 
very much.  He did not have to lift or chain down a load.  He did not have to shift as 
much as he did when driving for the Third Employer on the runs to Cripple Creek.  
Claimant worked for the Sixth Employer until May 21, 2007, when he was terminated 
due to a customer complaint about claimant’s driving safety.  
44. On May 21, 2007, the same date of his termination by the Sixth Employer, claim-
ant sought care from Dr. Griffis and complained of a “terrible flare up in right upper ex-
tremity pain.”  Dr. Griffis noted positive Tinel’s signs at the right elbow and right wrist and 
recommended an EMG of the right arm.  The May 30, 2007, EMG showed moderately 
severe right cubital tunnel syndrome.  A June 12, 2007, EMG of the left arm showed 
moderately severe left cubital tunnel syndrome.  On June 11, 2007, Dr. Griffis injected 
the right elbow.  On June 18, 2007, Dr. Griffis injected claimant’s left shoulder.  Claimant 
subsequently reported that the left shoulder injection provided no relief.  
45. In the meantime, on April 23, 2007, claimant filed a petition to reopen WC 4-590-
561 due to an alleged error by the Judge:  “The Administrative Law Judge confused the 
rules of traumatic injury with the rules of occupational disease.  Having decided that 
Claimant suffered a traumatically induced occupational disease, the case needs to be 
reopened such that these subsequent employers will receive due process protection.”  



At no time thereafter did claimant file an amended petition to reopen or move to add any 
other basis for the reopening.
46. On June 5, 2007, hearing was held on claimant’s claim against the Fifth Em-
ployer and Liberty Mutual Insurance Company for an alleged January 23, 2007, left 
shoulder injury.  By order dated June 26, 2007, the Judge denied the claim.  The order 
found that claimant’s testimony was not credible about an alleged January 23, 2007, in-
jury.  The order noted that claimant initially reported to the Fifth Employer that he was 
unsure if the injury arose at work or at home.  The order also noted that the medical re-
cords showed that claimant complained of left upper extremity pain in December 2006 
before the alleged work injury.  The order found that claimant started work for the Fifth 
Employer on August 14, 2006.  The order made no finding that the shoulder injury pre-
dated claimant’s employment with the Fifth Employer.
47. On June 19, 2007, claimant filed a workers’ compensation claim against the 
Fourth Employer.
48. Dr. Griffis continued to treat claimant.  On July 12, 2007, Dr. Griffis noted that 
claimant was no longer working and, as a result, his pain is not as severe.  On Septem-
ber 20, 2007, Dr. Griffis reexamined claimant and noted that the insurer had not been 
paying for the treatment by Dr. Griffis.  Dr. Griffis noted that he was treating claimant for 
his right upper extremity work injury.  He informed claimant that, unless the insurer paid 
the bills, he would no longer be able to treat claimant.  Claimant stopped taking the pre-
scribed pain medications in December 2007.  
49. On September 27, 2007, Dr. Aschberger performed a medical records review for 
the Third Employer and Pinnacol Assurance.  Dr. Aschberger concluded that claimant 
had chronic bilateral upper extremity problems from the 2003 injury and that the work 
for the Third Employer did not permanently aggravate either the right hand or the left 
shoulder.  Dr. Aschberger also noted that any exacerbation from the work for the Third 
Employer had resolved because claimant was able to return to heavy and repetitive 
work lifting tires.
50. On October 22, 2007, claimant filed a petition to reopen the claim against the 
Fifth Employer and Liberty Mutual Insurance Company based upon an error by the 
Judge who, “erred or was mistaken in finding the shoulder injury predated Claimant’s 
employment with [the Fifth Employer].”
51. On November 19, 2007, claimant sought care from Dr. Hoffman at Peak Vista 
Community Health.  Claimant reported a history of two months of right elbow and left 
elbow pain.  He reported that he had been receiving treatment until about two or three 
months before that date.  Dr. Hoffman was uncertain of the specific diagnosis for claim-
ant’s sensory neuropathy.
52. Claimant moved to Georgia.  He worked for Advantage Car Rental until February 
2008.  He then worked for Redfish, driving a bulk mail truck.  On March 14, 2008, he 
began work for Collins Industries as an over-the-road truck driver.  Claimant had to 
strap down loads.  This work was more demanding than the driving jobs for the Third 
Employer or the Sixth Employer.
53. On January 3, 2008, Dr. Griffis reexamined claimant for the first time since Sep-
tember 2007.  Dr. Griffis stated that he had previously diagnosed claimant with left cubi-
tal tunnel syndrome and left rotator cuff tendonitis.  He also had suspected a left rotator 



cuff tear and recommended an MRI.  Dr. Griffis renewed prescription medications and 
recommended that he see claimant regularly.
54. On January 22, 2008, Dr. Griffis wrote to claimant’s attorney.  He concluded that 
claimant had right elbow and right wrist tendonitis ever since the 2003 injury and treat-
ment for the chronic right upper extremity pain was due to the injury with the First Em-
ployer.  Dr. Griffis noted the flare up of right elbow and wrist pain in July 2006 as well as 
the flareup in May 2007.  Dr. Griffis concluded that the right cubital tunnel syndrome di-
agnosed in May 2007 was the responsibility of the employer he was working for at the 
time.  (Claimant was unemployed at the time, after being terminated by the Sixth Em-
ployer just before the EMG testing in May and June 2007).  Dr. Griffis also concluded 
that the left shoulder injury was due to the work claimant performed as a tire technician 
for the Fifth Employer.
55. On March 10, 2008, Dr. Phillips, a Georgia physician, examined claimant, who 
reported a history of the 2003 right hand injury and ongoing treatment since that time as  
well as an August 2007 left shoulder injury lifting tires.
56. On May 6, 2008, Dr. Griffis wrote two letters.  In one letter, Dr. Griffis estimated 
that claimant’s current medications were 70% due to right upper extremity problems and 
30% due to left upper extremity problems.  Dr. Griffis also estimated that 70% of the 
treatment of the right upper extremity was due to the 2003 injury with the First Employer 
and 30% was due to the May 2007 cubital tunnel syndrome.  In the other letter, Dr. Grif-
fis concluded that the right cubital tunnel syndrome was the result of driving and shifting 
while working for the Sixth Employer.  
57. On July 7, 2008, Dr. Brodie performed a medical records review for the Sixth 
Employer and Pinnacol Assurance.  Dr. Brodie concluded that the 2003 injury caused 
right cubital tunnel syndrome, which then flares with subsequent activities such as truck 
driving and installing tires.  He concluded that claimant suffered a left upper extremity 
injury involving the shoulder, elbow, and hand in January 2007, which had not resolved.  
As a result, claimant overcompensated with right hand use in May 2007, causing an in-
crease in his right hand symptoms.  Dr. Brodie, however, acknowledges that the left up-
per extremity symptoms might be due to overcompensation for the continuing right hand 
symptoms from the 2003 accident.  Dr. Brodie concluded that, in either case, it was im-
probable that claimant sustained a substantial permanent aggravation of his right upper 
extremity symptoms while working for the Sixth Employer.  Dr. Brodie notes that there 
are malingering concerns about claimant.  He was involved in litigation to reopen his 
2003 claim and he also sought treatment on May 21, 2007, at the exact time of his ter-
mination of employment by the Sixth Employer.  Furthermore, on May 21, 2007, claim-
ant did not report to Dr. Griffis that work activities with the Sixth Employer caused the 
flareup of symptoms.  Dr. Brodie criticized the causation analysis by Dr. Griffis because 
Dr. Griffis relied on a nonspecific temporal relationship and ignored all of the other em-
ployers between February 16, 2005 and May 30, 2007.  Dr. Brodie noted, however, that 
the tire technician work for the Fifth Employer involved substantially increased upper 
extremity use.  Dr. Brodie concluded that the EMG changes in May and June 2007 ei-
ther were the natural course of the 2003 injury or they result from work performed be-
fore the Sixth Employer.  Dr. Brodie disagreed with Dr. Griffis that claimant had only ul-
nar neuritis before the work for the Sixth Employer because Dr. Brodie thinks that 
claimant’s symptom complex long ago constituted cubital tunnel syndrome.  Finally, Dr. 



Brodie noted that claimant’s medication needs did not substantially change from 2003 to 
2007 and the symptoms did not substantially change.
58. On September 29, 2008, Dr. Brodie provided an addendum to his records review, 
but did not change his conclusions.
59. On September 3, 2008, Dr. Aschberger performed an IME for all of the employ-
ers.  Claimant provided a history that he had moved to Georgia in February 2008 and 
was no longer receiving any treatment for his upper extremities.  Claimant reported that 
his work for the Third Employer aggravated his right arm, but his condition returned to 
baseline.  Claimant reported that his left shoulder was injured on April 16, 2006, but Dr. 
Aschberger pointed out that claimant sought treatment on that day for right arm pain.  
Claimant also reported that his left arm symptoms began in February 2007 while work-
ing on truck tires.  Dr. Aschberger diagnosed chronic right upper extremity pain with a 
possible sympathetic component, bilateral elbow ulnar neuropathy, left shoulder rotator 
cuff irritation, and diffuse musculoskeletal complaints.  Dr. Aschberger concluded that he 
still had no evidence that the work for the Third Employer permanently exacerbated 
claimant’s condition.
60. On October 1, 2008, Dr. Bisgard examined medical records and responded to 
inquiries from the First Employer and Pinnacol Assurance.  Dr. Bisgard concluded that 
claimant’s left shoulder problems were not related to the 2003 injury to the right arm.  
She noted that, if the left arm problems were due to overcompensating for the right arm 
injury, claimant would have manifested left arm symptoms long before his tire technician 
work for the Fifth Employer.  Dr. Bisgard also concluded that claimant no longer needed 
medications for his original 2003 work injury because he was no longer using any medi-
cations prescribed by the treating physician, Dr. Griffis.
61. Claimant testified that his right arm symptoms are the same as when he left the 
First Employer.  He testified that the work for the Third Employer made his right arm 
symptoms worse, but that worsening was only temporary.  Claimant testified that his left 
arm problems started with the tire technician work for the Fifth Employer.  Claimant also 
testified that he suffered prior left shoulder symptoms since 2005 due to overcompen-
sating, but the injury with the Fifth Employer made the left shoulder symptoms worse 
and made him unable to straighten his left arm at the elbow.  
62. Claimant’s checkered work history complicates the determination of liability.  
Claimant’s behaviors also have caused medical providers to question whether he is ma-
lingering.  Claimant’s testimony is not reliable.  On the stand, claimant seems believable 
enough.  The problem is that his allegations conflict, particularly about the onset of cer-
tain symptoms or the onset of flare-ups of symptoms.  His testimony conflicts with the 
medical records.  Those records do not indicate left arm problems since 2005.  He ini-
tially reported a left shoulder strain at the time of the serious right hand injury, but noth-
ing more was said until January and February 2004.  After leaving the First Employer, 
claimant reported left elbow and wrist problems while driving his own car.  Nothing more 
is said about the left arm during 2005, including at the time of the DIME.  He clearly had 
ongoing chronic right arm problems and received admitted treatment by Dr. Griffis for 
years.  Curiously, claimant has sought medical treatment for flare-ups immediately after 
losing employment.  After quitting the lime-hauling job with the Third Employer on June 
7, 2006, claimant reported that his driving job caused increased pain, leading Dr. Griffis 
initially to conclude on June 21, 2006, that claimant suffered a new injury.  Dr. Griffis 



subsequently retracted that opinion and attributed the right elbow and wrist problems to 
the original 2003 injury.  Then, on May 21, 2007, claimant was terminated by the Sixth 
Employer and immediately reported to Dr. Griffis that he had a severe flareup.  EMG 
testing led Dr. Griffis to conclude that claimant suffered cubital tunnel syndrome as a re-
sult of the truck driving work for the Sixth Employer.  That conclusion makes no sense.  
After all of the other work claimant performed with more upper extremity use, it makes 
little sense that the straight truck driving work for the Sixth Employer caused the elbow 
entrapment.    
63. Claimant has failed to prove by a preponderance of the evidence that his petition 
to reopen WC 4-590-561 should be granted due to error because “The Administrative 
Law Judge confused the rules of traumatic injury with the rules of occupational disease.  
Having decided that Claimant suffered a traumatically induced occupational disease, 
the case needs to be reopened such that these subsequent employers will receive due 
process protection.”  The November 13, 2006, order involved absolutely no confusion of 
traumatic injury with occupational disease.  The order contained absolutely no state-
ment that any occupational disease had arisen.  The order in no way determined the 
liability of any subsequent employer.  The order did not in any way deny claimant ongo-
ing medical treatment for his admitted right arm injury.  The order merely denied reopen-
ing to award the already admitted medical benefits.  Claimant petitioned to reopen the 
second time on this one very specific allegation of error by the Judge.  At no time there-
after did claimant file an amended petition to reopen or move to add any other basis for 
the reopening.  Claimant’s petition did not allege that the November 13, 2006, order was 
mistaken in finding that, as of the October 24, 2006 hearing, claimant had not suffered a 
change of condition as a natural consequence of the 2003 injury.  The current proceed-
ing does not involve any petition to reopen the 2003 claim on the basis of change of 
condition or on the ground of an error or mistake other than the very limited one alleged 
in the petition.  Claimant did not petition to reopen on the ground that he had newly dis-
coverable evidence, or even that he just had newly discovered evidence.  He failed to 
prove the limited ground alleged.
64. Claimant also has failed to prove by a preponderance of the evidence that his 
petition to reopen WC 4-712-600 should be granted due to error or mistake because the 
judge made a “finding the shoulder injury predated Claimant’s employment with [the 
Fifth Employer].”  The June 26, 2007, order made no such finding.   The order found 
that claimant’s testimony was not credible about an alleged January 23, 2007, injury.  
The order noted that claimant initially reported to the Fifth Employer that he was unsure 
if the injury arose at work or at home.  The order also noted that the medical records 
showed that claimant complained of left upper extremity pain in December 2006 before 
the alleged work injury.  The order made no finding that the shoulder injury predated 
claimant’s employment with the Fifth Employer.  The order merely found that claimant 
was not credible that he injured his left shoulder on January 23, 2007.  Again, claimant 
did not petition to reopen the denied claim on the ground of any error or mistake other 
than the very limited allegation in the petition.  He did not allege that the order mistak-
enly found no injury on January 23, 2007.  Claimant did not petition to reopen on the 
ground that he had newly discoverable evidence, or even that he just had newly discov-
ered evidence.  Whether claimant actually injured his left arm while stacking tires for the 



Fifth Employer is not an issue in this order.  He also failed to prove the limited ground 
alleged in this petition.
65. Claimant has failed to prove by a preponderance of the evidence that he suffered 
an occupational disease to his arms in WC 4-734-194 as a result of his work driving the 
automated trash truck for the Second Employer.  He continued to get the regular post-
MMI treatment from Dr. Griffis as a result of the 2003 accidental injury.  He worked full-
time at his regular job until he decided to quit.  He needed no additional medical care 
and was not disabled as a result of work for the Second Employer.  He finally alleged an 
injury to his left ribs on February 13, 2006, while twisting getting out of his truck, even 
though he had already sought emergency room care for that alleged incident in Decem-
ber 2005.  That incident turned out to be a kidney stone.  Once again, claimant’s allega-
tions conflict with the medical records.
66. Claimant has failed to prove by a preponderance of the evidence that he suffered 
an occupational disease to his arms in WC 4-706-617 as a result of his work driving the 
lime hauling truck for the Third Employer.  He continued to get the regular post-MMI 
treatment from Dr. Griffis as a result of the 2003 accidental injury.  He immediately al-
leged a flareup of right arm pain, but that flareup caused no disability and no need for 
additional medical care.  Claimant even admitted that the work for the Third Employer 
caused only a temporary exacerbation.  A temporary aggravation of a preexisting condi-
tion can be an occupational disease, but only if it causes disability or the need for medi-
cal treatment.  The work for the Third Employer caused neither.  Dr. Griffis retracted his 
initial conclusion that claimant suffered a new injury and recognized that claimant’s right 
arm problems were continuing from the 2003 injury.
67. Claimant has failed to prove by a preponderance of the evidence that he suffered 
an occupational disease to his arms in WC 4-726-573 as a result of his work as a tire 
technician for the Fourth Employer.  He continued to get the regular post-MMI treatment 
from Dr. Griffis as a result of the 2003 accidental injury.  Again, Dr. Griffis initially con-
cluded on June 21, 2006, that claimant had suffered a new injury.  That opinion was 
early in the period of claimant’s employment with the Fourth Employer.  Dr. Griffis sub-
sequently changed his opinion and attributed the right arm problems to the First Em-
ployer.  Claimant admitted at hearing that he suffered no injury while employed by the 
Fourth Employer.
68. Claimant has failed to prove by a preponderance of the evidence that he suffered 
an occupational disease to his arms in WC 4-726-574 as a result of his work driving the 
local haul truck for the Sixth Employer.  He continued to get the regular post-MMI treat-
ment from Dr. Griffis as a result of the 2003 accidental injury.  He also received some 
treatment from Concentra for the alleged left shoulder injury until that claim was denied.  
During that period of employment from February 13 to May 21, 2007, claimant was peti-
tioning to reopen both the 2003 claim and was pursuing his claim against the Fifth Em-
ployer for the alleged January 2007 left shoulder injury.  At hearing, claimant admitted 
that he did not suffer any injury due to his work for the Sixth Employer.  Claimant did not 
report to Dr. Griffis that he suffered any flareup of his right arm problem until the very 
day that his employment was terminated.  Dr. Griffis subsequently performed the EMG 
testing and diagnosed bilateral cubital tunnel syndrome.  Dr. Brodie is persuasive that 
Dr. Griffis erroneously attributed causation of the bilateral cubital tunnel syndrome 



based upon an imprecise temporal relationship and without explaining the biological 
mechanism by which the work for the Sixth Employer caused the elbow problems.  
69. The preponderance of the evidence demonstrates that the right cubital tunnel 
syndrome, as well as the ongoing right hand and wrist pain problems, are natural con-
sequences of the admitted 2003 accidental injury with the First Employer.  Pinnacol As-
surance has admitted and paid for continuing post-MMI medical treatment for that right 
arm condition.  Contrary to the opinion of Dr. Bisgard, claimant probably does need on-
going pain medications due to his right arm injury.  Dr. Griffis did not cease treatment; 
claimant merely moved to Georgia.  Dr. Griffis reexamined claimant and again pre-
scribed pain medications.  That opinion is the more persuasive.
70. The evidence does not show that the left arm problems are a natural conse-
quence of the admitted right arm injury in 2003.  The overcompensation concept cham-
pioned by Dr. Brodie is plausible, but Dr. Bisgard has a valid concern that left elbow 
symptoms should appear long before January 2007 if they are due to overcompensation 
from the chronic right arm problems.  Claimant had some minor and intermittent left 
shoulder, elbow, and wrist complaints before he reached MMI for the 2003 injury.  The 
early 2004 medical records contain abbreviated references to left shoulder, elbow, and 
wrist problems.  He received bilateral wrist splints in Georgia in October 2004, but no 
further references are made to left arm problems until the September 2005 reference by 
Dr. Clinkscales to bilateral elbow and wrist problems.  He required no specific author-
ized treatment for the left upper extremity problems.  Of course, claimant’s pain medica-
tions for his right upper extremity problems would have a natural tendency to control the 
pain from any left arm problems.  The tire technician work for the Fifth Employer ap-
pears the most logical cause for left arm problems that became paramount in early 
2007.  Claimant, however, alleged a discrete left shoulder injury on January 23, 2007, 
rather than a left elbow cubital tunnel entrapment due to the work for the Fifth Employer.  
His claim for the January 23, 2007, injury was denied.  

71. The estimate by Dr. Griffis in May 2008 that 70% of claimant’s treatment was for 
the right arm and 30% was for the left arm is not persuasive.  Similarly, his May 2008 
estimate that 70% of the right arm treatment was due to the 2003 injury and 30% was 
due to work for the Sixth Employer is not persuasive.  Dr. Griffis did not provide support 
for the percentages.  The treatment for the right arm has always been attributable to the 
2003 injury.  Unless Dr. Griffis can specifically attribute some treatment only to the left 
arm, there is no basis to apportion the treatment to any injury other than the 2003 right 
arm injury.

CONCLUSIONS OF LAW

1. Section 8-43-303(1), C.R.S., provides that an award may be reopened on the 
ground of fraud, an overpayment, an error, a mistake, or a change in condition.  Claim-
ant, as the petitioner, has the burden of proving one of these grounds.  Richards v. In-
dustrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 2000); Osborne v. Industrial 
Commission, 725 P.2d 63 (Colo. App. 1986).  Reopening of a closed claim may be 
granted based on any mistake of fact that calls into question the propriety of a prior or-



der, even in a case where benefits were properly denied on the then existing evidence. 
Section 8-43-303(1), C.R.S.; Standard Metals Corp. v. Gallegos, 781 P.2d 142 (Colo. 
App. 1989).  When a party seeks to reopen based on mistake the ALJ must determine 
“whether a mistake was made, and if so, whether it was the type of mistake that justifies  
reopening.” Travelers Insurance Co. v. Industrial Commission, 646 P.2d 399, 400 (Colo. 
App. 1981). When determining whether a mistake justifies reopening, the Judge may 
consider whether it could have been avoided through the exercise of available remedies 
and due diligence, including the timely presentation of evidence. See Industrial Com-
mission v. Cutshall, 164 Colo. 240, 433 P.2d 765 (1967); Klosterman v. Industrial Com-
mission, 694 P.2d 873 (Colo. App. 1984); Bradley v. Ampex Corp., W.C. No. 4-211-540 
(May 12, 1998).  The Judge's power to reopen does not mean the claimant gets a sec-
ond chance to “tailor” the story in order to overcome the failure at the first hearing to 
prove a causal relationship between work and the alleged injury.  Maryland Casualty 
Co. v. Kravig, 153 Colo. 282, 385 P.2d 669 (1963).  The reopening section also cannot 
be used to circumvent an adjudication denying the claim for benefits.  Coven v. Indus-
trial Commission, 694 P.2d 366 (Colo. App. 1984).  

2. In WC 4-590-561, the First Employer and Pinnacol Assurance argue that the peti-
tion to reopen should be dismissed because claimant did not attach the petition to his 
application for hearing.  That was not a procedural requirement.  There is no argument 
that claimant failed to file the petition to reopen.  Nevertheless, claimant must prove the 
allegations set forth in his petition to reopen.  As found, claimant has failed to prove by a 
preponderance of the evidence that his petition to reopen WC 4-590-561 should be 
granted due to error because “The Administrative Law Judge confused the rules of 
traumatic injury with the rules of occupational disease.  Having decided that Claimant 
suffered a traumatically induced occupational disease, the case needs to be reopened 
such that these subsequent employers will receive due process protection.”  As found, 
the November 13, 2006, order involved absolutely no confusion of traumatic injury with 
occupational disease.  The order contained absolutely no statement that any occupa-
tional disease had arisen.  The order in no way determined the liability of any subse-
quent employer.  The order did not in any way deny claimant ongoing medical treatment 
for his admitted right arm injury.  The order merely denied reopening to award the al-
ready admitted medical benefits.  Claimant petitioned to reopen the second time on this 
one very specific allegation of error by the Judge.  At no time thereafter did claimant file 
an amended petition to reopen or move to add any other basis for the reopening.  
Claimant’s petition did not allege that the November 13, 2006, order was mistaken in 
finding that, as of the October 24, 2006 hearing, claimant had not suffered a change of 
condition as a natural consequence of the 2003 injury.  The current proceeding does not 
involve any petition to reopen the 2003 claim on the basis of change of condition or on 
the ground of an error or mistake other than the very limited one alleged in the petition.  
Claimant did not petition to reopen on the ground that he had newly discoverable evi-
dence, or even that he just had newly discovered evidence.  He has failed to prove the 
ground alleged in his petition to reopen.

3. Similarly, claimant also has failed to prove by a preponderance of the evidence 
that his petition to reopen WC 4-712-600 should be granted due to error or mistake be-



cause the judge made a “finding the shoulder injury predated Claimant’s employment 
with [the Fifth Employer].”  The June 26, 2007, order made no such finding.   The order 
found that claimant’s testimony was not credible about an alleged January 23, 2007, in-
jury.  The order noted that claimant initially reported to the Fifth Employer that he was 
unsure if the injury arose at work or at home.  The order also noted that the medical re-
cords showed that claimant complained of left upper extremity pain in December 2006 
before the alleged work injury.  The order made no finding that the shoulder injury pre-
dated claimant’s employment with the Fifth Employer.  The order merely found that 
claimant was not credible that he injured his left shoulder on January 23, 2007.  Again, 
claimant did not petition to reopen the denied claim on the ground of any error or mis-
take other than the very limited allegation in the petition.  He did not allege that the or-
der mistakenly found no injury on January 23, 2007.  He did not petition to reopen on 
the ground that he had newly discoverable evidence, or even that he just had newly dis-
covered evidence.  Whether claimant actually injured his left arm while stacking tires for 
the Fifth Employer is not an issue in this order.  Claimant has failed to prove the ground 
alleged in his petition to reopen.
4. In the other four claims, claimant is alleging that he suffered occupational dis-
eases to his upper extremities.  Claimant must prove that he is a covered employee 
who suffered an injury arising out of and in the course of employment.  Section 8-41-
301(1), C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 
33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, accelerates, or com-
bines with a preexisting condition so as to produce disability and a need for treatment, 
the claim is compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990).  Claimant must prove that an injury directly and proximately caused the condition 
for which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 
989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 
1337 (Colo. App. 1997), cert. denied September 15, 1997.  Claimant must prove enti-
tlement to benefits by a preponderance of the evidence.  The facts in a workers’ com-
pensation case are not interpreted liberally in favor of either claimant or respondents.  
Section 8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  In determining credibility, the 
ALJ should consider the witness’ manner and demeanor on the stand, means of knowl-
edge, strength of memory, opportunity for observation, consistency or inconsistency of 
testimony and actions, reasonableness or unreasonableness of testimony and actions, 
the probability or improbability of testimony and actions, the motives of the witness, 
whether the testimony has been contradicted by other witnesses or evidence, and any 
bias, prejudice or interest in the outcome of the case.  Colorado Jury Instructions, Civil, 
3:16.  

5. Section 8-40-201(14), C.R.S. defines "occupational disease" as: 

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 



by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment. 

This  section imposes additional proof requirements beyond that required for an acciden-
tal injury.  An occupational disease is an injury that results directly from the employment 
or conditions under which work was performed and can be seen to have followed as a 
natural incident of the work.  Section 8-40-201(14), C.R.S.; Climax Molybdenum Co. v. 
Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 
1993).  An accidental injury is traceable to a particular time, place and cause.  Colorado 
Fuel & Iron Corp. v. Industrial Commission, 154 Colo. 240, 392 P.2d 174 (1964); Delta 
Drywall v. Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  In contrast, 
an occupational disease arises not from an accident, but from a prolonged exposure 
occasioned by the nature of the employment.  Colorado Mental Health Institute v. Austill, 
940 P.2d 1125 (Colo. App. 1997).  Under the statutory definition, the hazardous condi-
tions of employment need not be the sole cause of the disease.  A claimant is entitled to 
recovery if he or she demonstrates that the hazards of employment cause, intensify, or 
aggravate, to some reasonable degree, the disability. Anderson v. Brinkhoff, 859 P.2d 
819 (Colo. 1993).  As found, claimant failed to prove that he suffered an occupational 
disease to his upper extremities in WC 4-734-194, WC 4-706-617, WC 4-726-573, and 
WC 4-726-574.  He clearly suffered chronic right arm pain from his 2003 admitted injury.  
He received regular treatment for that chronic pain after MMI.  None of his employment 
activities with any of the other four employers caused disability or the need for additional 
medical care.  

6. Pinnacol Assurance is liable in WC 4-590-561 for medical treatment reasonably 
necessary to cure or relieve the employee from the effects of the injury, including 
authorized treatment after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial Commis-
sion, 759 P.2d 705 (Colo. 1988).  In Milco Construction v. Cowan, 860 P.2d 539 (Colo. 
App. 1992), the Court of Appeals established a two step procedure for awarding ongo-
ing medical benefits under Grover v. Industrial Commission.  The court stated that an 
ALJ must first determine whether there is substantial evidence in the record to show the 
reasonable necessity for future medical treatment. If the claimant reaches this thresh-
old, the court stated that the ALJ should enter "a general order, similar to that described 
in Grover."  In this claim, Pinnacol Assurance admitted liability for the post-MMI medical 
treatment.  Under Milco Construction v. Cowan, Pinnacol Assurance then remained free 
to contest the reasonable necessity of any specific future treatment.  No petition to re-
open WC 4-590-561 is necessary to determine authorization or reasonable necessity of 
any medical treatment.  Claimant requested an order for payment of the bills of Dr. Grif-
fis, but he failed to produce any evidence about those outstanding bills.  In WC 4-590-
561, Pinnacol Assurance is liable for the reasonably necessary medical treatment to 
cure or relieve the effects of claimant’s 2003 injury.  The record evidence fails to show 
that there are any past due bills to be paid by Pinnacol Assurance.  As found, the pre-
ponderance of the evidence demonstrates that the First Employer and Pinnacol Assur-
ance are liable for the post-MMI medical treatment by authorized providers for the right 



arm injury.  The preponderance of the evidence fails to demonstrate that the First Em-
ployer and Pinnacol Assurance are liable for any future treatment for the left arm.  Nev-
ertheless, pursuant to the FAL for post-MMI medical benefits, Pinnacol Assurance is li-
able for continuing treatment of the right arm.  Unless there is a basis to distinguish 
treatment for the left arm from treatment for the right arm, Pinnacol Assurance is liable 
for all of the post-MMI medical treatment by authorized providers.

ORDER

 It is therefore ordered that:

1. Claimant’s petition to reopen WC 4-590-561 is denied and dismissed.

2. Claimant’s petition to reopen WC 4-712-600 is denied and dismissed.

3. Claimant’s claims for compensation and benefits in WC 4-734-194, WC 4-
706-617, WC 4-726-573, and WC 4-726-574 are denied and dismissed. 

4. In WC 4-590-561, Pinnacol Assurance shall pay for all of claimant’s rea-
sonably necessary post-MMI medical treatment by authorized providers, including Dr. 
Griffis, for the right arm injury.  Pinnacol Assurance is  not liable for any future treatment 
solely for the left arm.  Unless there is a basis  to distinguish treatment for the left arm 
from treatment for the right arm, Pinnacol Assurance is  liable for all of the post-MMI 
medical treatment by authorized providers, including Dr. Griffis.

DATED:  January 7, 2009  

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-759-098

ISSUES

Was Claimant responsible for his termination of employment from the 
Respondent-Employer?

FINDINGS OF FACT

1. On January 23, 2008, the Claimant was employed as a Lead Glazer for the Re-
spondent Employer, Binswinger Glass. A General Admission of Liability was filed in this 
case on July 31, 2008 admitting for meds only from January 23, 2008. The General 
Admission of Liability of July 31, 2008 states in the remarks section, “Admitting rotator 



cuff tendonitis and left type IV SLAP lesion tear. Not at MMI. We are not admitting to 
TTD as IW was term for cause.”

2.  A subsequent General Admission of Liability dated August 29, 2008 admitting for 
the date of injury of January 23, 2008 and an average weekly wage of $560.03. Tempo-
rary total disability was admitted and has been paid since August 21, 2008.   The re-
marks section of the General Admission of Liability of August 29, 2008 states, “Average 
weekly wage admitted based on attached wage history. Waiting period paid. Admitting 
to rotator cuff tendonitis and left type IV SLAP lesion tear. Not at MMI.”  

3. On January 23, 2008, at approximately 10:30 a.m., Claimant was unloading 
glass weighing approximately 150 pounds. He felt a pop in his shoulder and immedi-
ately told the other employees that he was working with that this had occurred and that 
he was in pain. The fellow employees of Binswinger Glass who were present at the time 
were Kelly Ramos, Gabe, Joe and four out of state people whose names the Claimant 
could not recall. 

4. Immediately after being injured Claimant spoke with Kelly Ramos who was the 
lead person in charge at the time. Mr. Ramos told Claimant and his crew to take an 
early lunch and to come back later and to speak with Matt O’Grady. The Claimant and 
his crew went back to the motel that the Claimant was paying for in Cripple Creek. The 
Claimant decided to lie down in his room, took some Ibuprofen that he carried with him 
and lay down in the bed for approximately 45 minutes. All of Claimant’s crew, including 
Kelly Ramos, Gabe and Joe, then went back to the jobsite, but Matt O’Grady was in a 
meeting upon their return. Claimant attempted to do some caulking while Mr. O’Grady 
was in the meeting, but was unable to do so because of the pain. 

5. When Mr. O’Grady came out of the meeting the Claimant explained to him that 
his arm had popped while he was lifting glass and he was in a lot of pain. Mr. O’Grady 
told him that it would make no sense to go to any hospitals around Cripple Creek be-
cause there were none in the area. Mr. O’Grady told him to take a company truck and 
go to Pueblo to go to a hospital. The Claimant immediately drove to Parkview Emer-
gency Room on January 23, 2008 and sought medical treatment. The Claimant had an 
examination, x-rays were taken, he was prescribed medication and the ER doctor re-
leased him wearing a sling. The ER doctor gave Claimant instructions that he was to 
have no use of his left arm. Claimant was also told to rest the extremity as much as 
possible and to follow up with Dr. Bruce Taylor on Monday, January 28, 2008. 

6. The Claimant used the splint as he was prescribed and given at the Emergency 
Room. Claimant was given prescriptions for Hydrocodone and for Motrin. Claimant 
drove home after leaving the ER. He had his fiancé go to pick up the medications. 
Claimant sat in a chair and watched television for the rest of the evening and went to 
bed early. Claimant was in a lot of pain at the time and was unable to move his left arm 
at all.



7. On January 24, 2008 Claimant called by telephone and spoke with Scott Finley 
from Respondent-Employer. Claimant informed Mr. Finely at that time that he had in-
jured himself at work, that he had been to the Emergency Room and the Emergency 
Room doctor told him to not use his left arm. He also informed Mr. Finley that he should 
not be working unless he could not use his left arm and that his left arm was currently in 
a splint. The Claimant informed Mr. Finley that he was to follow up with Dr. Bruce Taylor 
on Monday, January 28, 2008. Mr. Finley stated words to the effect of, “Fine, call me 
back after you see the doctor on Monday.”

8. Claimant did follow up with Dr. Bruce Taylor’s clinic, Pueblo Orthopedic Clinic, on 
January 28, 2008. The Claimant did not see Dr. Bruce Taylor on January 28, 2008 but 
saw the Nurse Practitioner, Greg Graham. According to the records, on January 28, 
2008 Mr. Graham wrote the following, “Over the last few days [Claimant] states that his 
shoulder has remained painful. It has not gotten much better. He has had it in a sling 
most of the time. It does cause him quite a bit of pain to do any movement of the shoul-
der.” Further, Nurse Practitioner Graham’s notes indicate that the Claimant was given 
an injection with anesthetic and steroids for pain relief. Claimant was given a note from 
NP Graham, stating “No use of the left arm at work. F/U in one month.” 

9. Immediately after receiving this note from NP Graham the Claimant went to the 
Respondent-Employer’s office at West 6th Street and attempted to give this note to Mr. 
Finley. Claimant was asked to do so by NP Graham because the Pueblo Orthopedic 
Clinic had called Scott Finley and attempted to get a workers’ compensation number 
without a positive response. Claimant arrived at the Respondent-Employer’s office at 
approximately 4:00 to 4:30 p.m. and spoke directly with Mr. Finley. Claimant asked Mr. 
Finley for a workers’ compensation number. Claimant told by Mr. Finley that the Claim-
ant did not injure himself at work and that Respondent-Employer would not file a work-
ers’ compensation claim. Claimant attempted to give Mr. Finley the note from Pueblo 
Orthopedic Clinic but Mr. Finley refused to accept it.

10. After this meeting with Mr. Finley on January 28, 2008 the Claimant drove home. 
It was at some later time that Claimant noticed a telephone message on his machine at 
home. The message indicated that it was left at approximately 4:00 to 4:53 p.m. To the 
best of Claimant’s recollection Mr. Finley stated in the message that, “Since you are not 
going to work that you are fired.” Claimant has had no further conversations with Mr. 
Finley since the date of that meeting. Claimant has had no further conversations with 
Mr. O’Grady with the Respondent-Employer since that point forward either.

11. The Claimant did not return to the Pueblo Orthopedic Clinic until May 16, 2008. 
He continued to use the sling that was given to him at the Emergency Room on January 
23, 2008 for approximately two more months. Claimant did not return to Pueblo Ortho-
pedic Clinic because he could not afford to pay for any additional medical treatment and 
he was told that he needed a workers’ compensation number to go forward with the 
workers’ compensation process. Claimant did not know how to go forward with the 
workers’ compensation process. He did go so far as consulting with various attorneys 
on how to do so with no success. 



12. The Claimant’s shoulder was in such pain that he did not look for any other jobs 
during this time period.

13. The Claimant had an MRI of his left shoulder and a follow up with Dr. Bruce Tay-
lor on June 11, 2008.  Dr. Taylor told Claimant on June 11, 2008 that based on the MRI 
that he would probably need surgery and would refer the Claimant to Dr. Weinstein. Dr. 
Taylor told Claimant on May 16, 2008 and also on his visit to Dr. Taylor on June 11, 
2008, that Claimant was to continue to have no use of his left arm. 

14. The Claimant saw Dr. David Weinstein on January 23, 2008 and a decision was 
made at that time to go forward with surgery. The Claimant did have surgery with Dr. 
Weinstein on August 21, 2008. Dr. Weinstein told Claimant to continue to have no use of 
his left arm up to the time of surgery.  A General Admission of Liability was filed in this 
case on August 29, 2008 paying full temporary total disability from the date of the sur-
gery of August 21, 2008 and continuing. 

15. The duties that were required of Claimant as a Lead Glazer could not have been 
performed while his arm was in a sling. Claimant could not perform the job of the Lead 
Glazer not being able to use his left arm. The job of the Lead Glazer required a lot of 
lifting and activities that could not be performed unless the Claimant was able to use 
both arms. Respondent-Employer never provided Claimant with a letter indicating that 
he could return at modified duty. Claimant had received no communication from 
Respondent-Employer at any time after speaking with Mr. Finley on January 28, 2008. 
Claimant was informed that he was terminated in a telephone message from Mr. Finley 
on January 28, 2008 because he was unable to work because of his restrictions.   

16. The ALJ finds Claimant to be more credible than other witnesses to the facts as 
he had better recall of the events.

CONCLUSIONS OF LAW

1. CRS §8-42-105(4) and CRS §8-42-103(1)(g) contain identical language stating 
that in cases “where it is determined that a temporary disabled employee is responsible 
for termination of employment, the resulting wage loss shall not be attributed to the on 
the job injury”. In Colorado Springs Disposal v. Industrial Claims Appeals Office 58 P.3d 
1061 (Colo. App. 2002), the court held that the term “responsible” reintroduced into the 
Workers’ Compensation Act the concept of “fault” applicable to the prior decision in 
PDM Molding Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). Hence, the concept of “fault” 
as it is used in the Unemployment Insurance context is instructive for purposes for the 
termination statutes. In that context, “fault” requires that the Claimant must have per-
formed some volitional act or exercised a degree of control over the circumstances re-
sulting in the termination. Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 
1995) opinion after remand 908 P.2d 1185 (Colo. App. 1985). That determination must 



be based on the totality of circumstances Id. The question whether the Claimant acted 
volitionally or exercised a degree of control over the circumstances that lead to his ter-
mination is one of fact for the ALJ.  Knepfler v Kenton Manor W.C. #4-557-781 (March 
17, 2004). 

2. The dispositive issue in determining whether the Claimant was at fault for his dis-
charge is whether he committed some volitional act or exercised some degree of control 
over the circumstances of his termination.  Knepfler v Kenton Manor W.C. #4-557-781 
(March 17, 2004). In this case, the ALJ finds that that the Claimant provided notice to 
the Respondent-Employer of his work restrictions both after seeing Parkview Hospital 
on January 23, 2008 and after seeing the authorized treating physician, Dr. Bruce Tay-
lor’s clinic on January 28, 2008. Since the Claimant has an admitted claim and since the 
Claimant was treating with the authorized treating providers who placed him on restric-
tions, the burden shifts to the Respondents to show that Claimant was responsible for 
his termination, Auto Compensation Insurance Authority v. Industrial Claims Appeals Of-
fice 18 P.3d790 (Colo. App. 2000); A. & R. Concrete v. Lightner 759 P.2d 831 (Colo. 
App. 1988).

3. The context of “fault” requires that the Claimant must have performed some voli-
tional act or exercised a degree of control over the circumstances resulting in his termi-
nation. Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1995) opinion after 
remand 908 P.2d 1185 (Colo. App. 1985). In this particular case, the ALJ finds that the 
Claimant did not act volitionally and did not exercise control over circumstances leading 
to his termination. The Claimant had been placed on physical restrictions from author-
ized treating providers that prevented him from returning to work. In view of the circum-
stances of this case the burden was on the Respondent-Employer to offer Claimant a 
modified job within his restrictions pursuant to a Rule VI letter and the record is clear 
that the Respondent-Employer never offered the Claimant a modified job.

4. Respondents have failed to establish by a preponderance of the evidence that 
Claimant was responsible for his termination.

ORDER

 It is therefore ordered that:

1. The Respondent-Insurer shall pay Claimant for Claimant’s wage loss from Janu-
ary 24, 2008 through August 20, 2008 at the temporary total disability rate.
2. The Respondent-Insurer shall pay interest to claimant at the rate of 8% per an-
num on all amounts of compensation not paid when due.
3. All matters not determined herein are reserved for future determination.
DATE: January 7, 2009
/s/ original signed by:
 Donald E. Walsh



Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-765-555

ISSUES

 The issues for determination are compensability, dates of temporary disability, 
and responsibility for termination.  Medical benefits, average weekly wage and other is-
sues not determined by this order, are reserved. 

FINDINGS OF FACT

1. Employer is a corporation that is in the business of drilling for gas.  

2. Claimant worked for Employer as a floor hand and as  a motorman.  
Claimant's  jobs at Employer involved heavy labor and required Claimant to hammer 
lines together for gas and steam lines, tighten bolts, make connections, set slips, throw 
tongs, make sure the rig was clean and motors were running right and climb up and 
down stairs.  Claimant did not have difficulty performing the duties of his employment 
prior to July 3, 2008.

3. On July 3, 2008, while working for Employer, Claimant suffered a work-
related injury to his neck. Claimant was throwing tongs when he felt a pop in his neck. 
Claimant did not feel an immediate onset of pain and did not seek medical care at that 
time.  

4. Claimant finished his shift and returned to the man-camp and went to 
sleep.  When Claimant woke, he felt extreme pain in his neck with pain radiating down 
his back and into his  arm.  Claimant reported to work for his next scheduled shift and 
reported his work injury to the driller, RR, who told him to report the injury to the tool 
pusher and supervisor, GN.  GN had Claimant fill out an accident report.  Claimant 
asked GN if he could go see a doctor. GN told Claimant he needed to wait and see if his 
neck got better.

5. GN put Claimant on light duty for his next shift on July 4, 2008.  On July 5, 
2008, another rig manager had Claimant throw LCM, or sawdust, for his entire shift.  
This activity increased Claimant’s neck pain symptoms.  

6. On July 5, 2008, at the end of Claimant’s  shift, GN called a meeting with 
the entire crew and began shouting at Claimant, telling Claimant he did not want to lose 
his safety pay and asking Claimant if he had hurt himself at home.  Claimant felt intimi-
dated by GN.  Claimant initially denied hurting himself at home  After this thirty  minute 
meeting, Claimant stated that his neck injury had occurred at home.  Claimant was then 



allowed to leave.  When Claimant reported to work for his next shift on July 6, 2008, GN 
told Claimant he was fired for filing a false accident report.  

7. Claimant continued to have sharp pains in his neck and underneath his 
left shoulder blade, with pain radiating down to his elbow in his left arm.  On July 9, 
2008, Claimant told one of the other rig managers he needed to go see a doctor and 
was directed to go see Craig Stagg, M.D., at St. Mary’s Occupational Health Center on 
July 10, 2008.  In the Complete History form Claimant filled out on his initial visit to Dr. 
Stagg, dated July 9, 2008, he circled the words describing his neck pain as “shooting, 
stabbing, sharp, continuous.”  Claimant also described his neck pain as interfering with 
his daily functions of “general activities, normal work routine, sleep, enjoyment of life, 
ability to concentrate and appetite.”  Dr. Stagg’s July 10, 2008, clinical note indicates 
that Claimant complained of pain in his  neck with radiation into the right upper extremity 
(this  was corrected to the left upper extremity in Dr. Stagg’s clinical note dated Septem-
ber 8, 2008).  Dr. Stagg’s diagnosis  on July 10, 2008, was “acute cervical strain.” 
Claimant continued to treat with Dr. Stagg regarding his work-related injury.  Each time 
Claimant saw Dr. Stagg, he complained of pain in his left neck and left upper back with 
radiation down to his left elbow and occasional tingling in his  long and ring fingers  of his 
left hand.  Also, during physical therapy, Claimant complained of neck pain.  

8. Dr. Stagg ordered x-rays of Claimant’s  cervical spine.  X-rays of Claim-
ant’s cervical spine showed some degenerative changes.  

9. On July 17, 2008, Dr. Stagg ordered an MRI of Claimant’s cervical spine, 
which showed a disc bulge at C6-7, eccentric to the left, with disc material that could 
irritate the left C7 nerve.  Dr. Stagg put Claimant on modified duty with 30-pound lifting 
restrictions.  Claimant continued to have pain symptoms in his  neck that limited his ac-
tivities.  Claimant felt he could not get a job within his 30-pound lifting restrictions, as 
well as the fact that Claimant’s neck pain and symptoms were constant.  

10. Dr. Stagg’s diagnosis on October 6, 2008, was “cervical strain, improving.” 
Dr. Stagg released Claimant to full duty with no restrictions. Claimant continues to treat 
with Dr. Stagg and will be receiving additional physical therapy.  

11. Claimant did report neck pain to medical providers shortly after the work 
injury and during physical therapy.  On his  initial visit to Dr. Stagg, dated July 10, 2008, 
clinical notes stated, “He states that on the 3rd (of July, 2008) he was throwing some 
slips when he developed pain in his neck area with radiation into the right (later cor-
rected to the left) upper extremity.”  On his initial visit to Olsson Physical Therapy, dated 
September 15, 2008, therapy notes  stated, “patient tossing drilling tongs to his  left.  He 
felt a sharp pain accompanied by a pop in his  neck.”  Claimant’s  testimony is plausible, 
reasonable and supported by the evidence.  His testimony is credible.  

12. RR worked for the Employer for almost five (5) years and was a driller on 
the rig Claimant was working on when Claimant’s neck injury occurred.  Claimant and 
RR frequently drove together from the man camp to work, a 45-minute drive.  RR ob-



served that on the days following the reported work injury, Claimant continued to com-
plain to him his neck was really bothering him and that he was not sure, but that he 
thought he must have hurt his neck throwing tongs.  The testimony of RR is plausible, 
reasonable and supported by the evidence.  The testimony of RR is credible.

13. Claimant showed it more probably true than not that he sustained a com-
pensable injury to his neck on July 3, 2008, while in the course and scope of his em-
ployment.

14. Claimant’s supervisor and tool pusher, GN, testified that two other crew 
members came to GN and told him Claimant had told them he hurt himself at home. GN 
testified that, after a ten to fifteen minute meeting with Claimant, Claimant stated he had 
lied and that he had hurt himself at home while sleeping wrong on a friend’s  couch.  On 
July 9, 2008, GN told Claimant that because he had lied about being injured on the job 
that he was going to let him go, and terminated him.  Claimant testified that he told his 
supervisor he did not know for sure how he was injured but that while initially being 
questioned for thirty minutes in an intimidating and threatening manner he told his su-
pervisor he guessed he hurt himself at home.    

15. Claimant’s testimony was credible and persuasive and to the extent there 
are conflicts between Claimant’s testimony and the testimony of Respondents’ witness 
the ALJ credits  Claimant’s testimony.  Claimant’s testimony was plausible, supported by 
the testimony of RR and supported by the medical records.  Claimant has established 
by a preponderance of the evidence that he sustained an injury to his neck on July 3, 
2008, while throwing tongs in the course and scope of his  employment for Employer.  
Claimant did not lie when he reported a work-related injury and was not responsible for 
the termination of his employment.  

16. Claimant’s treating physician, as a result of his work-related injury, placed 
Claimant on work restrictions.  Claimant was unable to work from July 5, 2008, to Octo-
ber 5, 2008, due to the pain, symptoms and limitations resulting from his  work- related 
injury.  Claimant showed it more probably true than not that he was temporarily and to-
tally disabled from July 5, 2008, to October 5, 2008, and is  entitled to temporary disabil-
ity benefits for this period.    

CONCLUSIONS OF LAW

1. Claimant has the burden of proving by a preponderance of the evidence that he 
sustained an injury arising out of and in the course of his employment with Employer. 
Section 8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).
2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-



flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000).
3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).    
4. Claimant’s testimony was credible and, to the extent there are conflicts between 
Claimant’s testimony and the testimony of Respondents’ witnesses, the ALJ credits 
Claimant’s testimony.  Claimant’s testimony was plausible, and was supported by the 
testimony of RR and the medical records.
5. Claimant proved by a preponderance of the evidence that he sustained a work-
related injury to his neck during the course and scope of his employment.  The  claim is 
compensable.
6. To prove entitlement to temporary disability benefits, Claimant must prove that 
the industrial injury caused a disability lasting more than three work shifts, that Claimant 
left work as a result of the disability, and that the disability resulted in an actual wage 
loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). Section 8-42-103(1), 
C.R.S., requires Claimant to establish a causal connection between a work-related in-
jury and a subsequent wage loss in order to obtain temporary disability benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) medi-
cal incapacity evidenced by loss or restriction of bodily function; and (2) impairment of 
wage earning capacity as demonstrated by Claimant's inability to resume Claimant’s 
prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earn-
ing capacity element of disability may be evidenced by a complete inability to work or by 
restrictions that impair the Claimant’s ability to perform his regular employment effec-
tively and properly.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).  
There is no statutory requirement that Claimant establish physical disability through a 
medical opinion of an attending physician.  Claimant’s testimony may be sufficient to es-
tablish temporary disability.  Lymburn v. Symbois Logic, 952 P.2d 831 (Colo.App. 1997).
7. Temporary total disability benefits continue until one of the following occurs: 
Claimant reaches maximum medical improvement; Claimant returns to regular or modi-
fied employment; an attending physician gives Claimant a written release to return to 
regular employment; or, an attending physician gives Claimant a written release to re-
turn to modified employment, such employment is offered in writing and Claimant fails to 
begin that employment.  Section 8-42-105, C.R.S.
8. As a result of this injury, Claimant suffered injuries and had physical conditions 
and work restrictions that prevented him from doing his regular job with Employer from 
July 5, 2008, to October 5, 2008.  On October 6, 2008, Claimant’s authorized treating 
physician returned him to full duty.  
9. Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., (termination statues) provide 
that where it is determined that a temporarily disabled employee is responsible for ter-
mination of employment, the resulting wage loss shall not be attributable to the on-the-
job injury.  Respondents have the burden of proving by a preponderance of the evi-



dence that Claimant was responsible for his termination.  See Colorado Compensation 
Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 1209 (Colo.App. 2000).
10. By enacting the termination statutes, the General Assembly sought to preclude 
an injured worker from recovering temporary disability benefits where the worker is at 
fault for the loss of regular or modified employment, irrespective whether the industrial 
injury remains the proximate cause of the subsequent wage loss.  Colorado Springs 
Disposal v. Martinez, 58 P.3d 1060 (Colo.App. 2002) (court held termination statutes in-
applicable where Employer terminates an employee because of employee’s injury or 
injury-producing conduct).  An employee is “responsible” if the employee precipitated 
the employment termination by a volitional act, which an employee would reasonably 
expect to result in the loss of employment.  Patchek v. Colorado Department of Public 
Safety, W.C. No. 4-432-301 (ICAO, Sept. 27, 2001).  The fault determination depends 
upon whether Claimant performed some volitional act or otherwise exercised a degree 
of control over the circumstances resulting in termination.  See Padilla v. Digital Equip-
ment Corp., 902 P.2d 414 (Colo.App. 1994), opinion after remand, 908 P.2d 1185 
(Colo.App. 1995).  
11. It ismore probably true than not that Claimant was not responsible for his termi-
nation.  Respondents have not proved by a preponderance of the evidence that Claim-
ant was responsible for termination of his employment
12. Insurer is liable to Claimant for temporary total benefits from July 5, 2008, to Oc-
tober 5, 2008.  Insurer is also liable for interest at the statutory rate.  Section 8-43-410, 
C.R.S.  Average weekly wage is not an issue, and no order enters on the rate of tempo-
rary disability benefits to be paid. 

ORDER

 It is therefore ordered that:

1. The claim is compensable.  
2. Claimant was not responsible for the termination of his employment.  
3. Insurer is liable for temporary total disability benefits from July 5, 2008, through 
October 5, 2008.  Insurer shall pay 8% interest on all benefits not paid when due. 
4. Issues not expressly decided herein are reserved for future determination.

DATED:  January 7, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-757-324

ISSUES

¬ Which claimants shall be considered dependents of the decedent for the purpose 
of awarding death benefits?



¬ How should the death benefits be apportioned between the eligible dependents?
¬ How should the death benefits be paid to the eligible dependents?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following find-
ings of fact:

 1. The decedent was killed in an airplane crash arising out and in the course 
of his employment.  The death occurred in the State of Colorado on April 15, 2008.  The 
respondents have admitted liability for death benefits under the Colorado Workers’ 
Compensation Act.

 2. The parties stipulated that the decedent’s average weekly wage is 
$1,153.85, the maximum permitted by law.  The parties further stipulated that death 
benefits are to be paid at the rate of $753.41 per week.  The parties further stipulated 
that EM, LM an NM receive social security benefits at the rate of $361 per person, per 
month.  The parties stipulated that the social security benefits may be offset against any 
applicable death benefits pursuant to statute. 

 3. On April 15, 2008, the decedent was married to claimant EM.  EM and the 
decedent resided together in their family home in Fort Benton, Montana.  EM and the 
decedent were married on April 4, 1998.
 4. There is no credible or persuasive evidence that the decedent and EM 
were living apart at the time of the decedent’s death, or that EM was not dependent on 
the decedent for support.

 5. On April 15, 2008, the decedent had three children by a prior marriage.  
These children were CM, GM, and LM.  CM was born May 21, 1998, and was 19 years 
of age at the time of the decedent’s death.  GM was born May 2, 1990, and was 17 
years of age at the time of the decedent’s death.  LM was born September 14, 1995, 
and was 12 years of age at the time of the decedent’s death.

 6. The natural or biological mother of GM, CM and LM was deceased on 
April 15, 2008.  At the time of the decedent’s death GM, CM and LM resided with the 
decedent and EM at the family home in Montana.  GM, CM and LM had resided with the 
decedent and EM since their marriage in 1998.

 7. EM has considered adopting LM, but so far has been unable to complete 
an adoption because of various legal complications.  LM has relatives in South Africa on 
her mother’s side of the family.  LM’s paternal grand parents live nearby in Montana.

 8. NM is  the natural or biological child of the decedent and EM.  NM was 
born October 4, 2002, and was 5 years  of age at the time of the decedent’s death.  At 
the time of death NM resided with the decedent and EM at the family home in Montana.  



 9. At the time of the decedent’s death, GM was in high school.  GM gradu-
ated from high school on May 18, 2008.  There is no credible or persuasive evidence 
that GM continued his education in any full-time accredited school.  EM credibly testified 
that in November 2007 GM joined the Montana National Guard and went to boot camp 
in July 2008.  At the time of the hearing GM was in military training.

 10. At the time of the decedent’s death CM was residing in the family home in 
Montana.  He was receiving some support from the decedent.  At the time of his father’s 
death CM was enrolled in a flight-training program with Vetter Aviation in order to obtain 
a commercial pilot’s license.  This program required CM to engage in bookwork and 
flight training for approximately 15 hours per week.  Until shortly before his  father’s 
death, CM also worked at a manufacturing company.  Approximately one week prior to 
the decedent’s  death, CM quit work at the manufacturing company with the intention of 
traveling to Colorado to work with his father. 

 11. The ALJ finds that at the time of the decedent’s death CM was not en-
gaged in a course of study as a “full-time student” at an “accredited school.”  There is no 
credible and persuasive evidence concerning whether or not Vetter Aviation was  in 
some way “accredited” to provide flight training.  In any event, the ALJ finds that CM 
was not a “full-time” student at Vetter Aviation.  The claimant’s combined study and flight 
training required a maximum of 15 hours per week, and he was able to work another job 
until he quit shortly before the decedent’s death.  The ALJ finds that CM was, at most, a 
part-time student at the time of the decedent’s death.

 12. EM credibly testified that the respondents have been paying death bene-
fits since the injury.  Prior to the hearing in December 2008, EM has applied the benefits 
to family expenses, including food and clothing for the children.  EM credibly testified 
that she has applied the death benefits  in much the same way as she applied the family 
income before the decedent’s death.

 13. EM credibly testified that she is not aware of any reason why LM should 
receive a greater portion of the death benefits than NM, nor is she aware of any reason 
why NM should receive a greater share than LM.

 14. EM credibly testified that she has treated LM as her own child and feels 
that she is in the best position to manage the death benefits for the benefit of all of the 
eligible recipients.  In this regard the ALJ notes that neither of LM’s natural parents is 
currently living, and that LM has lived with EM since she was 3 years old.  Further, while 
in Montana LM lives in close proximity to her paternal grand parents.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:



The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  Claimants shoulder the burden of proving entitlement 
to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of claimants nor in favor of the rights of re-
spondents.  Section 8-43-201.  

DEPENDENCY OF EM

 Section 8-41-503(1), C.R.S., provides that dependents and the extent of de-
pendency shall be determined “as of the date of the injury to the injured employee, and 
the right to death benefits  shall become fixed as of said date irrespective of any subse-
quent change.”  Section 8-41-501(1)(a), C.R.S., provides that a widow is  presumed to 
be wholly dependent unless  it is shown she “was voluntarily separated and living apart 
from the spouse at the time of the injury or death or was not dependent in whole or in 
part on the deceased for support.”  

The ALJ concludes  that EM is presumed to be wholly dependent on the dece-
dent.  As found, EM was the wife of the decedent on the date of death and she resided 
with the decedent at the time of the death.  There is no credible or persuasive evidence 
that EM was not dependent on the decedent for support.

DEPENDENCY OF GM, LM AND NM

 Section 8-41-501(1)(b), C.R.S., provides that “minor children of the deceased 
under the age of eighteen years” are “presumed to be wholly dependent.”  Section 8-41-
501(c)(I) & (II) provide that “minor children of the deceased who are eighteen years or 
over and under the age of twenty-one years” are presumed to be wholly dependent if it 
is  shown that “they were actually dependent upon the deceased for support” at the time 
of death, and “either at the time of the decedent’s death or at the time they attained the 
age of eighteen years they were engaged in courses  of study as full-time students at 
any accredited school.”

 The ALJ concludes that GM was  presumed to be wholly dependent on the de-
ceased for the period from April 15, 2008, through his graduation from high school on 
May 18, 2008.  Subsequent to May 18, 2008, GM. Who turned 18 on May 2, 2008, was 
no longer presumed to be a dependent and has not shown that he is entitled to any 
death benefits after that date.  The question of whether GM received an appropriate 
share of death benefits paid by the insurer for the period prior to May 19, 2008, was not 
addressed by the evidence nor considered by the ALJ.  If any such issue exists, it is  re-
served for future determination.



 The ALJ concludes  that LM and NM are presumed to be wholly dependent on the 
deceased.  Both of these children are under the age of 18, are the natural children of 
the decedent, and resided with him on the date of death.

DEPENDENCY OF CM

 The ALJ concludes that CM is not presumed to be wholly dependent on the de-
cedent under § 8-41-501(1)(b).  As  found, CM was 19 years  of age at the time of the 
decedent’s death.

 The ALJ further concludes that CM is not presumed to be wholly dependent on 
the decedent under § 8-41-501(1)(c).  As determined in Finding of Fact 11, CM was not 
a “full-time student” at the time of the decedent’s  death.  Further, the evidence does not 
demonstrate that the Vetter Aviation school was “accredited.”  Therefore, CM is not, and 
never has been a dependent of the decedent for purposes of awarding death benefits.

APPORTIONMENT OF DEATH BENEFITS

 Section 8-42-121, C.R.S., provides for apportionment of death between multiple 
dependents “in such manner as the director may deem just and equitable.”  The ALJ 
concludes that there shall be an equal distribution of death benefits between the eligible 
dependents.  The evidence does not demonstrate that any of the eligible dependents, 
including LM, MN, and EM, has any special educational, medical or other needs that 
might warrant some unequal distribution of benefits.  Neither does the evidence indicate 
that any of the dependents has special access to other sources of income that might 
favor some alternative distribution of benefits.

 The ALJ concludes that from April 16, 2008, through May 18, 2008, EM, GM, LM, 
and NM are entitled to equal shares of the death benefits.  Commencing May 19, 2008, 
EM, LM and NM are entitled to equal shares of the death benefits.

PAYMENT OF DEATH BENEFITS

 Section 8-42-121 provides that death benefits “shall be paid to such one or more 
of the dependents of the decedent, for the benefit of all the dependents  entitled to such 
compensation, as may be determined by the director.”  The ALJ concludes that the 
death benefits should be paid to EM for the benefit of all eligible dependents, and that 
she shall apply the benefits in the proportions directed by this  order.  The ALJ concludes 
that EM has the best interests of the minor children at heart, and is  willing and able to 
apply the benefits  in accordance with the best interests of the children and in accor-
dance with the ALJ’s direction.  

The ALJ recognizes  that although LM is not the natural mother of LM, LM has 
lived with and been cared for by EM since she was very young.  The ALJ also credits 
EM’s testimony that she has treated LM as if she were her own daughter, and that LM 
lives in close proximity to her paternal grand parents.  EM has continued to provide for 



LM since the death of her father.  In these circumstances the ALJ concludes that EM is 
in the best position to receive and apply the death benefits  for all dependents, including 
LM.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

1. Issues not resolved by this order are reserved for future determination.
2. Claimants EM, GM, LM and NM are dependents of the decedent from April 15, 
2008, through May 18, 2008, and are eligible to receive death benefits for this period of 
time.  Death benefits for this period of time shall be apportioned equally among these 
dependents.
3. Claimants EM, LM and MN are dependents of the decedent commencing May 
19, 2008, and continuing until their dependency is terminated according to the Act.  
Commencing May 19, 2008, EM LM and MN shall be entitled to receive equal shares of 
the death benefits.
4. The death benefits shall be paid to EM, and shall be applied for the benefit of the 
eligible dependents, and in accordance with the apportionment directed in this order.

DATED: January 7, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-711-498 & 4-718-376

ISSUES

 By Pre-Hearing Conference Order of Pre-Hearing ALJ (“PALJ”) Thomas De-
Marino dated April 25, 2008, these claims were consolidated to be heard at the same 
time on the following issues, as stated by the parties at the commencement of the hear-
ing on October 22, 2008:

 1. Compensability of Claimant’s  claim for an injury on December 14, 2006 in 
W.C. No. 4-718-376

 2. Claimant’s claim for medical benefits for the lumbar spine, abdomen, and 
psychological related either to the admitted injury of July 1, 2006 in W.C. No. 4-711-498 
or, in the alternative, to the claimed injury of December 14, 2006 in W.C. No. 4-718-376.  
Claimant specifically seeks payment for medical treatment received through Rose 
Medical Center.



 The PALJ’s Order held all timelines  and time requirements following Dr. Gellrick’s 
December 28, 2007 DIME report in W. C. No. 4-711-498 in suspension pending deter-
mination of the issue of compensability in W.C. No. 4-718-376.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted injury on July 1, 2006 while employed as 
a janitor for Employer.  Claimant presented to the emergency room at St. Anthony’s 
Hospital on the day of injury.  Claimant reported to the emergency room physician that 
while cleaning for her employer, she got a janitor bucket stuck in an elevator when the 
elevator doors closed on her, striking her right shoulder and right lower extremity.  She 
denied any loss  of consciousness or head trauma at that time to the emergency room 
physician.  Claimant was diagnosed by the emergency room physician, Dr. J. Michael 
Caruso, M.D. with right shoulder pain, right cuboid fracture, shoulder and chest wall 
contusion.

2. Claimant reported to the employer-designated physicians at Mile Hi Occu-
pational Medicine on July 3, 2006, accompanied by a representative of Leprino Foods, 
Jim Thomas.  On that date, Claimant filled out a questionnaire, and gave a history that 
her injury occurred when she had her foot under a mop bucket and while trying to get it 
unstuck in the gap between the elevator and the floor, the elevator door closed and she 
fell out of the elevator while her foot was still under the bucket.  Claimant was treated by 
physician assistant Donald Downs on that date, Physicians Assistant Downs noted that 
claimant was complaining of pain in her right ankle, right shoulder with difficulty raising 
her right shoulder, and pain on the right side of her head.  At that time, she denied any 
neck pain or upper back pain, and had no abdominal complaints. PA Downs diagnosed 
a right foot cuboid fracture unspecified and associated ankle sprain, with a right shoul-
der contusion and head contusion.

3. Claimant followed up with Dr. Miller at Mile Hi Occupational Medicine on 
July 24, 2006, after commencing physical therapy.  At that appointment, Claimant re-
ported that she was doing much better, but continuing to experience pain in her right 
ankle. Her only diagnosis at that time was a right ankle sprain, slowly improving.  
Claimant continued to follow-up with Dr. Miller on July 31, 2006, August 7, 2006 and 
August 10, 2006, with her only complaints of right ankle pain, and her only diagnosis of 
right ankle sprain.  On August 10, 2006 Claimant was released to return to regular du-
ties and her physical therapy was discontinued.

4. On August 24, 2006 Claimant was examined by Dr. Kerry Kamer, D.O at 
Mile Hi Occupational Medicine.  Dr. Kamer noted good improvement in Claimant’s 
symptoms with minimal residual right ankle discomfort.  Dr. Kamer further noted that 
Claimant was working regular duties without complications.  Dr. Kamer’s assessment 
was right ankle sprain – resolving.



5. Claimant followed up with PA Downs on September 22, 2006, accompa-
nied by her daughter who served as an interpreter.  At that visit, Claimant reported con-
tinued ankle pain, worsened by standing or walking on it for long periods of time, com-
plaints  of continued headache, and complaints that her leg felt hot from the knee down 
to the ankle, and cold from the knee up to the hip. The Physicians’ Assistant’s examina-
tion revealed a full range of motion of her hip and back, with no tenderness, and a be-
nign examination of her knee.  PA Downs opined, and it is found, that the Claimant's 
headaches were not related to her occupational injury of July 1, 2006, and referred her 
to her family physician.  He further opined that her knee, hip and ankle symptoms that 
she reported were not reproducible and were without explanation at that point and he 
referred Claimant to a foot and ankle specialist.

6. Claimant initially saw the foot and ankle specialist, Dr. Ng, on October 5, 
2006. At that evaluation, the Claimant complained only of pain in her right ankle and 
peroneal tendon. Dr. Ng diagnosed ATFL scarring and peroneus longus  tendinosis.  Dr. 
Ng performed an injection of Claimant's ankle on October 19, 2006 due to continued 
ankle complaints, despite no signs of an inversion laxity.  At that evaluation, Claimant 
did mention complaints of knee and back pain and Dr. Ng commented that they were 
most likely, compensatory.  Dr. Ng saw Claimant again on November 2, November 30, 
2006 and January 11, 2007.  At each of these visits, Dr. Ng commented or considered 
that Claimant’s pain complaints were out of proportion to the clinical examination.

7.  Dr. Miller saw the Claimant on October 26, 2006 in follow up.  Claimant 
reported increased ankle pain, and difficulty sleeping, with nausea, vomiting and a fever 
the previous night.  Dr. Miller diagnosed a right ankle sprain, but noted a normal objec-
tive exam on that date.  Dr. Miller opined, and it is found, that claimant's nausea, vomit-
ing and fever were likely not related to her occupational injury.

8.  Dr. Miller and PA Downs placed the Claimant at MMI as of November 29, 2006.  
PA Downs noted that Claimant had no objective findings at this point and her only com-
plaint was continued pain.  Claimant reported continued pain around the right ankle.  PA 
Downs noted the original history of the injury with complains on twisting the ankle and 
foot and contusing the right shoulder and head.  There were no complaints of low back 
pain.  She was released to return to work with no permanent work restrictions.
9.  Ruben Estrada, a co-employee of Claimant, observed the Claimant enter the 
men's locker room on December 13, 2006.  During that shift, he prepared a written note 
for his supervisor, Ron Villarosa.  When Claimant arrived for her shift on December 14, 
2006, Ron Villarosa asked her to meet with both he and Mike Falbo to discuss her en-
tering the men's locker room the prior shift.
10. Prior to December 13, 2006, Claimant had been advised at a meeting on or 
about November 30, 2006 that she was not to enter the men’s locker room and that this 
directive applied to all hours of the day, without exceptions.
11. Claimant attended the meeting with Ron Villarosa and Mike Falbo on December 
14, 2006 shortly after arriving at work, and due to her conduct, was placed on immedi-
ate suspension and sent home.  She did not complete her shift that evening.  Claimant 
left the premises under the direction of Ron Villarosa and went home.  According to the 



credible testimony of Ron Villarosa, and Mike Falbo, at no time, before or after this 
meeting, did Claimant report any injury or request medical treatment, other than to state 
that she had a stomach ache.  Claimant did not go to the hospital or seek any other 
medical care to address any physical complaints or injury.  Claimant did have health in-
surance in effect on December 14, 2006.  

12. Claimant testified that on December 14, 2006 she arrived for work be-
tween 5:30 and 6:00, p.m.  She testified that she immediately went to get the floor 
cleaning machine from the second floor to take it to the first floor to fill it with water.  She 
filled the machine with water in the first floor closet and put it in reverse to get it out of 
the closet.  Claimant testified that when the machine was put into reverse, it charged 
her with all of its  strength, and hit her in the abdomen, pinning her against the wall. 
Claimant further stated that the machine actually "jolted" or "jumped" backward, pinning 
her against the wall and causing severe, immediate abdominal pain.  She further testi-
fied that one of the hoses  connected to the floor cleaning machine was attached with 
string, and the string came loose when the machine pinned her against the wall, caus-
ing water to spill on the floor.  As she tried to walk away from the machine, she slipped 
on the water and her legs split open and she fell to the floor.   Claimant testified that she 
hit her buttocks and right elbow when she fell, had pain in her low back and was in a lot 
of pain with just moving with intense abdominal pain. Claimant later testified that she 
ran to get towels to stop the spilled water from running into the laboratory room and 
then proceeded to clean up the water with a mop and the towels.  She then took the 
machine back upstairs to finish her cleaning, but claimed she did not complete her shift 
because she was in too much pain.  

13. Ruben Estrada regularly uses and conducts maintenance on the floor 
cleaning machine.  The machine operates very slowly in reverse, and does not have the 
ability to "jump" or "jolt" in reverse. The machine must be operated in reverse with both 
hands, and the instant one hand is removed from the controls, or the machine makes 
contact with an object, it automatically stops.  The machine moves slower in reverse 
than in forward and cannot be put in a higher or faster gear for reverse.

14. On February 8, 2007 Claimant presented at the Presbyterian-St. Luke's 
Medical Center.  On that date, Claimant was accompanied to the hospital by family 
members, including her 15 year-old daughter.  Claimant reported a right ankle injury oc-
curring 8 months prior at work and was now complaining of problems with her knee and 
hip. Claimant specifically denied any neck pain, back pain, headache, head injury, or 
dizziness.  Claimant made no mention of any December 14, 2006 injury at work.  
Claimant gave a history of pelvic pain in the suprapubic area that had been present for 
6 to 8 months and last evaluated in December 2006.

15. On March 12, 2007, Claimant had presented to Clinica Tepayc for an an-
nual pelvic exam and gave a history of bilateral, left greater than right, pelvic pain for 3 
months.  No history was given by Claimant at the time of this  evaluation of an injury to 
her abdomen or low back on December 14, 2006 but did state she had injured her right 
knee at work 1 year prior and was seeing a specialist. 



16. Claimant saw Dr. Ng in follow up on March 9, 2007 for complaint of con-
tinued ankle pain.  Claimant did not give this  physician any history of having sustained 
an injury on December 14, 2006 involving her low back and abdomen.  Claimant did 
mention that she had recently injured her knee.

17. Claimant sought treatment from St. Joseph’s Hospital on April 13, 2007 
and was evaluated by Dr. Leonardo Alfaro, M.D. for complaint of left inguinal hernia.  Dr. 
Alfaro obtained a history from Claimant of longstanding left-sided lower quadrant pain.  
Dr. Alfaro noted a prior injury, erroneously stated as from a car accident, to the ankle, 
knee, hip and head.  Dr. Alfaro stated it was difficult to correlate the timing with the on-
set of this left-sided pain.  The record of this  visit with Dr. Alfaro does not contain a his-
tory of any injury on December 14, 2006 as testified to by Claimant.

18. Claimant was seen in follow up by Dr. Miller on March 19, 2007. At that 
time, Claimant presented with severe complaints of pain in her right knee and right an-
kle, and further reported pain in her low back and lower abdominal wall.  Claimant spe-
cifically denied any new accidents or injuries since her November 29, 2006 visit.  Claim-
ant did not mention any December 14, 2006 injury with the employer involving her low 
back or abdomen.

19. Claimant presented for treatment and evaluation at HealthOne Rose 
Medical Center on June 19, 2007.  Claimant was accompanied by her daughter who 
acted as an interpreter.  Claimant was seen for a chief complaint of chronic back and 
neck pain with onset 11 months ago.  A history was obtained of a fall in July 2006 and 
that the patient was seen at St. Anthony’s Central.  There was no history given of other 
injury.

 20. Claimant was seen by Dr. Mark Grushan, M.D. at Rose Medical Center on 
November 27, 2008.  Dr. Grushan had reviewed an MRI of the lumbar spine showing an 
L5-S1 disc bulge.  Dr. Grushan’s  assessment was chronic pain due to chronic degen-
erative changes in the lower back and the hips and annular tear of one of the discs.

21. Claimant was seen for a Division-sponsored IME with Dr. Gellrick on May 
29, 2007.  Claimant was accompanied to this evaluation by Sandra Garcia, her oldest 
daughter, who acted as an interpreter as well as there being a professional interpreter 
present that the physician described as “excellent”.  At that evaluation, Dr. Gellrick was 
asked to make a diagnosis and assessment concerning the Claimant's head, right upper 
extremity, right lower extremity, abdominal pain, low back, cervical spine, sleep disorder, 
and depression.    Claimant reported to Dr. Gellrick the history and mechanism of the 
July 1, 2006 injury when she was pushing a large bucket of water from an elevator, the 
bucket's  wheels got stuck in the crevice between the elevator and the floor.   Claimant 
did not report any December 14, 2006 injury to Dr. Gellrick at this time and specifically 
denied any problem with other injuries except for a hernia and related no new injuries to 
Dr. Gellrick.  Dr. Gellrick opined, and it is  found, that the conditions related to the July 1, 
2006 injury were right ankle severe strain with compensatory problems with the right 
knee and a right cranial contusion. Dr. Gellrick opined and it is  found, that Claimant's 
cervical and lumbar spine pain, left inguinal hernia, and abdominal dysfunction were not 



causally related to the July 1, 2006 injury.  Dr. Gellrick found that depression was not 
present on clinical examination.  Dr. Gellrick did opine Claimant's right knee pain was 
likely due to compensatory reaction to her ankle dysfunction. Dr. Gellrick determined 
that Claimant was not at MMI.

22. Claimant returned to Dr. Gellrick for a follow-up DIME on December 28, 
2007.  Claimant mentioned at this time an injury with her employer on December 14, 
2006 wherein she went to push the reverse button of a floor waxing machine and the 
weight of the machine went backwards and hit her directly in the abdomen, making her 
abdomen and back much worse.  Dr. Gellrick again opined, and it is  found, that Claim-
ant’s lumbar spine and right hip conditions were not related to the July 1, 2006 injury. Dr. 
Gellrick placed Claimant at MMI for all related issues. Dr. Gellrick stated that psychiatric 
review was beyond the scope of this examination but that, if the depression was deter-
mined by a bilingual psycholgist to be related to Claimant's July 1, 2006 date of injury 
then maintenance treatment of 3 to 4 sessions to alleviate stress and depression was 
appropriate.  

23. Claimant was  seen by Dr. Peter J. Vicente, PhD on February 18, 2008 for 
psychological evaluation upon the referral of Dr. Kamer at Mile Hi Occupational Medi-
cine.  The evaluation was conducted in Spanish although Dr. Vicente noted that the pa-
tient was somewhat fluent in English.  Dr. Vicente stated that Claimant presented with a 
Pain Disorder with psychological and medical factors secondary to the work injury of 
July 1, 2006.  Dr. Vicente further opined, and it is found, that Claimant’s overall present-
ing pain disability may be seen as directly attributable to the July 1, 2006 injury.  Dr. 
Vicente did not recommend any psychological behavioral treatment.

24. Claimant was seen for a non Division-sponsored IME by Dr. David W. Ya-
mamoto, M.D. on May 23, 2008.  Dr. Yamamoto examined Claimant and reviewed 
medical records submitted to him.  Dr. Yamamoto specifically commented “Interestingly, 
the December 14, 2006 injury was not documented and there is  no mention of this in 
the records  until the follow-up DIME by Dr. Gellrick on December 28, 2007.”  Dr. Yama-
moto expressed an opinion that Claimant likely did injure her low back on December 14, 
2006, assuming that this is an accurate history that this injury occurred on the job.

25. Jim Thomas, Senior Safety Specialist for Employer accompanied Claimant 
to her medical appointments for her July 1, 2006 occupational injury through October 
2006, and they conversed about her condition in English.  Claimant made no mention to 
Mr. Thomas of low back, hip or neck complaints. Mike Falbo also conversed with the 
Claimant in English on an almost daily basis  at the time clock to engage in small-talk 
with Claimant. 

26.  When Mike Falbo met with the Claimant and Ron Villarosa on December 14, 
2006 at which time he placed the Clamant on suspension for her conduct, at no time did 
Claimant advise him of any injury on December 14, 2006, or request any medical treat-
ment.  During this meeting, Ruben Estrada, the lead worker on Claimant’s shift, was 
present and available to interpret, if necessary.



27. Sandra Garcia, the oldest daughter of Claimant, interpreted for Claimant on 
many of the times Claimant was seen by Dr. Miller.  Ms. Garcia was also present to in-
terpret on both occasions when Claimant was evaluated by Dr. Gellrick and for the ex-
aminations by Dr. Ng.  Prior to September 2008 when she started an internship, Ms. 
Garcia attended almost all of Claimant’s medical appointments.
28. The ALJ resolves the conflict between the testimony of Ruben Estrada, Ron Villa-
rosa and Mike Falbo and that of Claimant concerning the events and occurrences on 
December 14, 2006 in favor of the testimony of Mr. Estrada, Mr. Villarosa and Mr. Falbo 
as being more credible and persuasive.  The ALJ finds the testimony of Claimant con-
cerning the happening of an injury on December 14, 2006 and the alleged mechanism 
of that injury not to be credible.
29. The ALJ finds the opinions of Dr. Gellrick regarding which physical medical condi-
tions are causally related to the July 1, 2006 injury to be the most credible and persua-
sive.  The physical conditions causally related to the July 1, 2006 injury are as stated by 
Dr. Gellrick in her May 29, 2007 report as found above.
30. The ALJ finds the opinion of Dr. Vicente to be credible and persuasive regarding 
the existence of any psychological symptoms or depression related to the July 1, 2006 
injury. As of February11, 2008 when she was examined by Dr. Vicente, the Claimant 
was not in need of any psychological treatment related to the July 1, 2006 injury.
31. The ALJ finds that Claimant was not refused medical treatment for her depres-
sion by the authorized physicians.  At the time she was evaluated by Dr. Vicente, no 
psychological treatment was considered necessary.  When last seen by Dr. Miller on 
October 29, 2007, Claimant was discharged from treatment because Dr. Miller felt no 
further treatment was necessary.
32. Claimant’s medical treatment with HealthOne Rose Medical Center beginning 
June 2007 was not upon referral from the authorized physicians and was outside of the 
chain of referral from the authorized physicians.
33. Claimant filed a Workers’ Claim for Compensation with the Division of Workers’ 
Compensation on March 22, 2007.  In that Claim, Claimant stated that she had to work 
without restrictions during the months of August through October and had difficulty 
pushing the wax machine and by October began noticing pain in her abdomen and low 
back.  Claimant’s statements conflict with her testimony that she injured her abdomen 
and low back on December 14, 2006 when using the floor machine.

CONCLUSIONS OF LAW

34. The purpose of the Workers’ Compensation Act of Colorado (Act), Sec-
tions 8-40-101, C.R.S. (2007), et seq., is  to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation.  Section 8-40-102(1), C.R.S.  In general, the claimant 
has the burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-43-201, C.R.S.  A preponderance of the evidence is  that which leads  the trier-
of-fact, after considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 

35. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 



dispositive of the issues involved.  The ALJ need not address every piece of evidence or 
every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

36. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  It is within the discretion of the ALJ to credit all, part 
or none of a witnesses testimony, El Paso County Department of Social Services v. 
Donn, 865 P.2d 877 (Colo. App. 1993, rehearing denied).  

37. As found, the Claimant’s testimony concerning the alleged injury of De-
cember 14, 2006 is not credible.  In reaching this finding and conclusion, the ALJ con-
sidered the probability of the Claimant’s  testimony concerning the mechanism of the in-
jury and the testimony of the Employer’s witnesses.  The ALJ has also placed significant 
weight on the contents of the numerous medical records of several physicians from 
whom Claimant sought treatment for a variety of complaints after December 14, 2006.  
These records consistently fail to contain any history of the December 14, 2006 injury.  
The ALJ also places weight upon the fact that while Claimant claimed she was in signifi-
cant pain after the specific event with the floor machine she apparently continued with 
her duties until summoned for the meeting with Mr. Villarosa and Mr. Falbo at which time 
she was suspended and during which meeting she failed to make any mention of an in-
jury even though she had previously sustained an injury on July 1, 2006 and would be 
familiar with the requirements to report such an injury.  The ALJ is not persuaded by 
Claimant’s testimony that she was not allowed to report the injury.  Further, as found 
above, Claimant’s testimony concerning an injury on December 14, 2006 involving her 
abdomen and low back conflict with her statements in the Workers’ Claim for Compen-
sation filed with the Division on March 22, 2007.

38. Claimant testified that the medical reports created after December 14, 
2006 are inaccurate in that they do not contain any mention of her December 14, 2006 
date of injury due to a language barrier issue and her inability to speak English.  The 
ALJ finds Claimant's testimony in this regard incredible and unpersuasive.  As found 
above, Claimant has consistently had the assistance of family members or professional 
interpreters  at medical appointments. Claimant, as stated by Dr. Vicente and the testi-
mony of Employer’s witnesses, is at least somewhat fluent in English.

39.  The claimant has the burden of proving entitlement to benefits by a preponder-
ance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that a fact 
is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
ALJ concludes that the Claimant has failed to prove, by a preponderance of the evi-
dence, that she sustained an injury arising out of and in the course of her employment 
with Employer on December 14, 2006.  



40. The respondents  are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects  of the injury, including treatment to maintain 
Claimant’s condition after a finding of MMI, Section 8-42-101, C.R.S.; Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988).  An authorized treating physician may refer the 
claimant to another physician and no special request needs to be made if it is part of the 
normal progression of authorized treatment.  Treatment that is  not within the chain of 
referral from an authorized physician is  not compensable, Greager v. Industrial Com-
mission, 701 P.2d 168 (Colo. App. 1985).  However, if the physician selected by the re-
spondents refuses to treat the claimant for non-medical reasons, and the respondents 
fail to appoint a new treating physician, the right of selection passes to the claimant, and 
the physician selected by the claimant is authorized. See Ruybal v. University Health 
Sciences Center, 768 P.2d 1259 (Colo. App. 1988); Tellez v. Teledyne Waterpik, W.C. 
No. 3-990-062, (March 24, 1992), aff'd., Teledyne Water Pic v. Industrial Claim Appeals 
Office, (Colo. App. 92CA0643, December 24, 1992) (not selected for publication).

41. As found, the authorized physicians did not refuse to provide treatment for 
Claimant’s depression for non-medical reasons.  Claimant was referred from an author-
ized physician, Dr. Kamer, to Dr. Vicente for evaluation of her psychological condition.  
Dr. Vicente found at that time that no further treatment was necessary. Claimant’s 
treatment at HealthONE Rose Medical Center was outside of the chain of referral from 
the authorized physicians, and is therefore not compensable.

42. As found above, the opinion of the DIME physician, Dr. Gellrick, is consid-
ered persuasive regarding the physical conditions related to the July 1, 2006 injury.  Re-
spondents argue that Claimant must overcome the DIME opinion concerning causation 
by clear and convincing evidence.  It is axiomatic that a DIME opinion may be only be 
overcome by clear and convincing evidence.  C.R.S. sec. 8-42-107(8), Magnetic Engi-
neering, Inc. v. Industrial Claims Appeals Office, 5 P.3d 385 (Colo. App. 2000).  This in-
cludes not only an opinion concerning MMI and PPD, but also whether or not a particu-
lar condition is  related to an industrial injury.  Kreps v. United Airlines, W.C. Nos. 4-565-
545 & 4-618-577 (January 13, 2005), Cordova v. Industrial Claims Appeals Office, 55 
P.3d 186, 189-190 (Colo. App. 2002).  See also Egan v. Industrial Claims Appeals Of-
fice, 971 P.2d 664 (Colo. App. 1998); Qual-Med, Inc. v. Industrial Claims Appeals Office, 
961 P.2d 590 (Colo. App. 1998).  The ALJ disagrees with Respondents regarding the 
burden of proof to be assigned Claimant.  Here, Claimant is  not seeking to overcome 
the DIME physician’s  opinion on MMI as that issue was specifically held in suspension 
by the PALJ’s  April 25, 2008 order.  Claimant is  seeking payment for medical treatment 
at Rose Medical Center beginning in June 2007 that occurred prior to Dr. Gellrick’s  de-
termination of MMI in December 2007.  Claimant’s  request for medical benefits  is there-
fore not a constructive challenge to the DIME physicians’ opinion. See, Story v. Indus. 
Claim Appeals Office, 910 P.2d 80 (Colo. App. 1995).  The DIME physician’s  opinion is 
not entitled to presumptive weight with regard to the Claimant’s  entitlement to a particu-
lar medical benefit where Claimant is not challenging the determination of MMI by the 
DIME physician.  Moore v. American Furniture Warehouse, W.C. No. 4-665-024 (June 
27, 2007).  Thus, Claimant bears the burden to prove, by a preponderance of the evi-
dence, that her low back and abdominal complaints are causally related to the injury of 
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July 1, 2006.  The ALJ concludes, based upon the opinions of Dr. Gellrick, that Claimant 
has failed to sustain her burden of proof that her low back and abdominal conditions are 
causally related to the July 1, 2006 injury.   The report of Dr. Yamamoto relates Claim-
ant’s low back condition to the alleged December 14, 2006 injury and not to the admit-
ted July 1, 2006 injury. 

43. The ALJ concludes that Claimant’s psychological condition related to the 
July 1, 2006 is a Pain Disorder as assessed by Dr. Vicente.  When Dr. Vicente per-
formed his evaluation in February 2008 he was aware of the evaluation of Dr. Severn 
and his diagnosis of PTSD and Major Depression.  Based upon the evaluation of Dr. 
Vicente, the ALJ concludes that the treatment that Claimant received from Dr. Severn 
was not causally related to the July 1, 2006 injury.  Dr. Vicente’s  opinion on the need for 
psychological treatment related to the July 1, 2006 injury is more persuasive than that of 
Dr. Gellrick who acknowledges that a psychological evaluation was beyond the scope of 
her examination of Claimant.     

ORDER

 It is therefore ordered that:

 Claimant’s claim for compensation and benefits  for an injury of December 14, 
2006 in W.C. No. 4-718-376 is denied and dismissed.

 Claimant’s claim for medical benefits for treatment of her low back, abdomen and 
psychological condition, specifically treatment at Rose Medical Center, in W.C. No. 4-
711-498 is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  January 7, 2009     

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-729-272

ISSUES

 The issues to be determined by this decision are compensability, temporary total/
partial disability benefits and penalties. The parties stipulated that the hearing would not 
go forward on average weekly wage because this issue should be resolvable. 

FINDINGS OF FACTS



1. On July 13, 2007, Claimant filed a claim for workers’ compensation for an 
alleged back injury occurring on June 9, 2007.

2. Employment records showed that Claimant did not work on June 9, 2007. 

3. On July 27, 2007, Insurer filed a notice of contest.  

4. Claimant was made aware that he did not work on June 9, 2007, during a 
settlement conference. On September 27, 2008, Claimant filed a “corrected workers’ 
compensation claim” and changed the date of injury from June 9, 2007, to June 5, 2007.  

5. The W.C. Number for both the July 13, 2007, workers’ compensation claim and 
the September 27, 2008, corrected workers’ compensation claim is 4-729-272.

6. The DOWC chronological history shows that Claimant’s “corrected workers’ com-
pensation claim” was not actually filed at the Division of Workers’ Compensation.

7. At hearing, the ALJ accepted a copy of a document entitled “Corrected Claim for 
Workers’ Compensation” which had writings contained under the section marked “For 
Division use only.” Claimant contends that this proves he did actually file a corrected 
claim and that Insurer assigned a different internal Pinnacol claim number to the “cor-
rected claim.” 

8. Insurer Claims Representative, JJ, testified that she contacted the DOWC twice. 
First, after receiving Claimant’s corrected claim for worker’s compensation, JJ contacted 
the DOWC to inquire as to whether or not another notice of contest had to be filed. JJ 
was advised by DOWC that Claimant had not filed a corrected claim for worker’s com-
pensation. Even if he did file a corrected claim, the DOWC advised JJ that unless a new 
worker’s compensation number is generated by the DOWC, insurer did not have to re-
state its position by filing another notice of contest. 

9. Claimant applied for hearing initially on the sole issue of penalties for Respon-
dents’ alleged failure to file a notice of contest or admission in response to Claimant’s 
corrected claim for workers’ compensation. 

10. Upon receipt of the penalty application, JJ contacted the DOWC a second time 
and again inquired as to whether or not Insurer needed to file a new notice of contest. 
For the second time, “Joyce” from the DOWC informed JJ that Claimant did not file a 
corrected claim with the DOWC. Nonetheless, Joyce advised that the only Workers’ 
Compensation number assigned to Claimant’s claim was 4-729-272 and the notice of 
contest was filed by Insurer for 4-729-272 and Insurer did not need to file another notice 
of contest until and unless another claim was filed by Claimant that was assigned a 
W.C. number other than 4-729-272.  JJ documented this phone call with the DOWC. 

11. Claimant testified that he injured his back on June 5, 2007, moving a desk up 
some stairs. Claimant testified that the desk began to fall down the stairs, that he 



pushed the desk to the left, and that he sat down to the right. Claimant testified that he 
experienced pain in his right lower back and down his leg. Claimant testified that he told 
the dispatcher, CB, of the incident the next day. CB testified that Claimant did tell her of 
the incident the day before, and stated that he did not want to file a claim because he 
was fearful he would be fired. Claimant testified that he asked for help to do his work 
after the incident, but that Employer required him to continue to do his usual work as a 
mover. Claimant testified that he asked the owner of the company, FG, if he could see a 
doctor and FG denied his request. Claimant testified that if he reported his injury he be-
lieved he would lose his job. Claimant testified that he was told on three occasions that 
he would lose his job if he reported his back condition as work-related. 

12. Claimant continued to work his regular job and did not seek medical care or file a 
claim for workers’ compensation until after he was terminated from Employer on July 5, 
2007. 

13. On July 2 and 3, 2007, Claimant moved a customer’s belongings into storage 
from Colorado to Wyoming. Claimant worked nine hours on July 2 and 3, 2007.

14. Employer conducted moves for customers on July 4, 2007. 

15. Employer has an Employee “work line” system that all movers must comply with. 
All movers, including Claimant, are required to call into work every day to find out if they 
are on the work schedule and if so, the location of the move. 

16. Claimant testified that July 4, 2007, was not a scheduled work day. FG testified 
that Claimant was required to call in on July 4, 2007, to see if he was assigned any jobs. 
FG testified that there was a job assignment for Claimant on July 4, 2007, that Claimant 
failed to appear for that job assignment, and that Claimant’s employment was then ter-
minated. Claimant testified that on July 5, 2007, he asked FG to refer him to a doctor for 
his back and that FG stated that he “didn’t need any excuses and lies” and fired him. 

17. FG testified that he is the owner of Employer. He testified that Claimant never 
told him of a back injury until after he had terminated Claimant for failure to appear for 
work on July 4, 2007. He testified that he never threatened Claimant for reporting an in-
jury. 

18.  On June 11, 2007, two days after the alleged June 9, 2007, and six days after 
the “corrected” June 5, 2007, alleged injury, Claimant underwent a commercial driver 
fitness determination at Concentra Medical Center.  Claimant did not complain of low 
back pain or injury. Under “health history” Claimant marked “no” next to back pain. 
Claimant also marked “no” for the question of whether he has had “any illness or injury 
in the last 5 years.”  Claimant passed the physical. 

19. Claimant testified that he did not tell the physician who conducted the commer-
cial driver fitness test about his back injury because he was worried Employer would fire 
him. Claimant testified that he told the nurse from the commercial driver fitness test 



about the work-related back injury but he does not know why the nurse did not docu-
ment this information. The ALJ rejects this testimony as not credible. 

20. Dr. Primack credibly testified that in his experience as a physician who performed 
commercial driver fitness tests, the physician and nurse must communicate. It is the 
nurse’s job to obtain information from the test taker and then to communicate that in-
formation to the physician. Not only is it the nurse’s job to communicate the correct his-
tory to the physician performing the commercial driver fitness test, but the nurse can 
jeopardize her license if she fails to communicate the correct history to the physician. 
The ALJ is persuaded by this testimony.

21. Claimant’s alleged fears that Employer would fire him if he filed a claim for the 
back injury are not credible. In May 2007, Claimant went to the emergency room after 
suffering a work injury to his teeth. Claimant did not report the teeth injury to Employer 
until after going to the emergency room. Claimant admitted that he did not notify Em-
ployer of the teeth injury until after he went to the emergency room. Claimant also ad-
mitted that Employer did not fire him after learning of the prior claim but instead, Em-
ployer accepted that claim.  Claimant was unable to explain why he was concerned 
about being fired if he pursued a claim for the alleged back injury in light of the fact that 
he was not fired for filing a claim for a May 2007 teeth injury. 

22. After passing the DOT physical on June 11, 2007, Claimant worked his regular 
job as a mover for Employer. Claimant worked 4.75 hours on June 12, 7.5 hours on 
June 13, 2 hours on June 13, 10 hours on June 15, 2.5 hours on June 16, 14 hours on 
June 18 and 19, 3 hours on June 21, 12.25 hours on June 22, 5 hours on June 23, 7 
hours on June 26, 10 hours on June 30, and 6.75 hours on July 1, 2007.

23. Claimant’s first medical appointment for the alleged back injury was on July 9, 
2007, with Brian Mathwich, M.D.  

24. Dr. Mathwich took a history from Claimant that on June 9, 2007, Claimant was 
carrying an office desk upstairs when he noted pain in his back. The pain was minor at 
first but over the next several hours began to increase. Dr. Mathwich also documented 
Claimant’s claim that he reported the injury to his supervisor the next day but was told to 
take medication and continue working.  

25. Claimant testified that his back pain has been bad since the date of onset. None-
theless, during the July 9, 2007, visit, Claimant told Dr. Mathwich that a week prior he 
was moving a bed with a fellow co-worker and felt a very sharp pain in his right lower 
back. 

26. On July 13, 2007, Claimant filed a claim for Workers’ Compensation stating that 
on June 9, 2007, he was carrying a desk up some stairs when his back buckled and he 
felt pain in the back and right leg. 



27. E. Jeffrey Donner, M.D., examined Claimant on July 17, 2007. Claimant told Dr. 
Donner of a work injury lifting a desk on June 6, 2007. Dr. Donner’s impression was 
“work-related back, right buttock and leg pain consistent with herniated disc and right L5 
radiculopathy.” Dr. Donner recommended an MRI scan, an epidural steroid injection, 
and, if necessary, surgical intervention. 

28. On March 18, 2008, Colorado Human Services took a history from Claimant that 
he was injured in June 2007 while “moving a piano with his employment. 3 teeth lost 
and injured back.” 

29. Claimant underwent an IME with Scott Primack, D.O. Claimant gave a history to 
Dr. Primack that he was carrying an office desk with co-workers sometime in June 2007 
when the coworkers lost stability of the desk and Claimant fell down a flight of stairs with 
the desk. Claimant told Dr. Primack that he fell off to the right and the desk fell off to the 
left and Claimant had several teeth knocked out. 

30. Dr. Primack testified that he specifically questioned Claimant about the mecha-
nism of injury. According to Dr. Primack, Claimant did not give any history about lifting a 
desk upstairs and developing gradual low back pain that progressively worsened over 
the next several hours as he told Dr. Mathwich. 

31. Claimant denied telling Dr. Primack that he injured his back after falling down 
stairs with an 800-pound desk that also resulted in several teeth being knocked out. 

32. Claimant denied telling Colorado Human Services that he lost 3 teeth and injured 
his back while moving a piano at work.  

33. Claimant stated that the reason various records indicate a date of injury of June 
5, 6 or 9, 2007, is that Claimant is not good with remembering dates. 

34. Claimant testified that, following the work injury, he continued to work and suf-
fered another back injury while lifting a bed at work. However, Claimant told Dr. Primack 
that after the alleged work injury, he continued to move furniture at work but he did not 
experience any aggravation of any type or any additional discomfort other than the fact 
that he fell down a flight of stairs, his teeth came out, and he had low back pain. 

35. Claimant testified that, on several occasions between the alleged injury date and 
the date of his termination, he attempted to report the injury to FG. Claimant also claims 
that on several occasions he asked FG if he could see a physician. According to Claim-
ant, FG threatened to fire Claimant on each occasion. 

36. FG denied threatening to fire Claimant if Claimant filed a claim for workers’ com-
pensation. FG explained that, because he is the owner of a moving company that in-
volves heavy lifting, his employees suffer work injuries on occasion. FG testified that he 
never threatened to fire any employees, including Claimant, for filing a workers’ com-
pensation claim. FG credibly testified that if he was going to fire Claimant for filing a 



workers’ compensation claim, he would have done so after Claimant filed the first claim 
for the May 2007 teeth injury. 

37. Former coworker, CB, testified that she observed Claimant at work limping and 
asked him if he hurt his knee. According to CB, Claimant responded that he had hurt his  
back. CB testified that she asked Claimant if he wanted to file a claim and Claimant re-
sponded “no.” 

38. CB testified further that on June 7, 2007, she received a phone call from a cus-
tomer complaining that Claimant was one of the movers from Employer that showed up 
to move her belongings the day before, on June 6, 2007. According to CB, this cus-
tomer complained because Claimant was so injured that the customer’s husband had to 
do all of the work. CB testified that Employer gave this customer a discount in response 
to the complaint. 

39. FG testified that there was an incident where a customer complained because a 
deaf mover was sent to move the customer’s belongings. The customer complained be-
cause the deaf mover could not hear the customer’s instructions and the mover did not 
work quickly enough for her. FG gave this customer a discount. 

40. FG credibly explained that, as the owner of a moving company franchise in a 
competitive market, he would never send an injured employee on a job. The reason for 
this is that his company performs at a high customer satisfaction rate. He would never 
send an injured worker, including Claimant, on any move because a customer would not 
be satisfied if an employee could not perform the job. FG testified that he would not 
have sent Claimant out on the move if he were injured. 

41. Dr. Primack documented Claimant’s claim that he told Employer about the injury 
on the date of the injury but was told by the secretary to “finish unloading the house.” 

42. Dr. Primack credibly testified that if Claimant injured his back on June 5, 2007, as 
claimed, Claimant would have been physically unable to continue working his regular 
moving job until July 3, 2007. 

43. Dr. Primack credibly testified that if Claimant sustained a June 5, 2007, back in-
jury as claimed, he would not have passed the June 11, 2007, DOT physical. Certainly, 
the DOT physical findings would not reflect that Claimant did not have “any injuries in 
the last 8 years” and that Claimant had “no” low back pain. Dr. Primack credibly testified 
that Claimant’s explanation that he told the DOT nurse about his back injury but the 
nurse failed to document it or to communicate it to the DOT physician was not believ-
able. Claimant’s claim that he intentionally did not tell the DOT physician about the in-
jury because he was worried about being fired but he did tell the DOT nurse is also not 
believable. 



44. Claimant told Dr. Primack that when he walks he limps. He has to constantly 
move because of pain. He cannot sit for more than 10 minutes. He cannot stand for 
more than 5 to 10 minutes.  

45. Claimant was seen on surveillance videos on July 27, 2007, and August 1, 2007. 
Claimant was observed bending to obtain mail and standing, walking and sitting with no 
apparent distress. Claimant saw Dr. Donner on July 17, 2007, complaining of constant 
back pain shooting into his foot with the degree of pain being an eight on a scale of one 
to ten with ten being most severe. Claimant also saw Dr. Mathwich on July 20, 2007, 
and indicated that movement of the low back, primarily flexion, caused pain. Dr. Math-
wich gave Claimant restrictions, including no bending. Claimant’s subjective complaints 
to his providers, including Dr. Primack, are not consistent with his level of functioning 
when Claimant was unaware that he was being observed. 

46. Moreover, Dr. Primack conducted a clinical examination that revealed no areas of 
deformities, limitation of motion or tenderness per the spine/musculoskeletal examina-
tion and no neurological abnormalities. These findings are inconsistent with a sympto-
matic herniated disc. 

47. Dr. Primack persuasively explained that Claimant did not sustain a work- related 
back injury. This opinion is based upon all the circumstances, including the lack of exam 
findings on Dr. Primack’s exam, the inconsistencies regarding Claimant’s level of func-
tioning on video compared to Claimant’s subjective complaints, the multiple changes by 
Claimant regarding the date of injury being June 9, 2007, then June 6, 2007, and then 
June 5, 2007, the fact that Claimant did not seek medical care or report the injury until 
after Employer terminated him, Claimant’s ability to work his regular moving job for mul-
tiple hours, including overtime, which involved heavy lifting and bending for close to one 
month after the alleged injury, that Claimant passed a DOT physical on June 11, 2007, 
only several days after the alleged injury,  and the inconsistencies regarding the 
mechanism of injury, including that Claimant fell down a flight of stairs with a desk, that 
Claimant was walking upstairs when his back bucked causing severe pain and that after 
walking upstairs with a desk Claimant felt minor pain which progressively worsened.  

48. Moreover, Claimant’s testimony that he feared he would be fired if he reported 
the injury to Employer is not credible considering that one month prior to the alleged in-
jury, Claimant sustained an admitted injury that resulted in an emergency room hospital 
visit and dental surgery for which Employer accepted liability and did not fire Claimant.  
Claimant’s claim that he told the DOT nurse about the work injury but not the DOT phy-
sician because he feared losing his job is also not credible. 

49. The testimony of Claimant’s witnesses, including Claimant, is not credible. 
Claimant has failed to establish by a preponderance of the evidence that he suffered an 
injury on June 5, 2007, in the course and scope of employment. 

CONCLUSIONS OF LAW 



1. The purpose of the Workers’ Compensation Act of Colorado, Sections 8-40-101, 
et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at reasonable cost to employers, without the necessity of liti-
gation. Section 8-40-102(1), C.R.S. Claimant has the burden of proving entitlement to 
benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A preponder-
ance of the evidence is that which leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not. Page v. Clark, 592 P.2d 792 
(Colo. 1979). The facts in a workers’ compensation case must be interpreted neutrally, 
neither in favor of the rights of the Claimant nor in favor of the right of Respondents. 
Section 8-43-201, C.R.S. 

2. In accordance with Section 8-43-201, C.R.S., this decision contains the specific 
Findings of Fact, Conclusions of Law and an Order. In rendering this decision, the ALJ 
has made credibility determinations, drawn plausible inferences from the record and re-
solved essential conflicts in the evidence. See Davidson v. I.C.A.O., 84 P.3d 1023 (Colo. 
2004). This decision does not specifically address every item contained in the record; 
instead, incredible or implausible testimony or unpersuasive arguable inferences have 
been implicitly rejected. Magnetic Engineering, Inc. v. I.C.A.O., 5 P.3d 385 (Colo.App. 
2000). 

Credibility: 

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness (probability or improbability) of the testimony and actions; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice or interest.  
See Prudential Ins. Co. v. Cline, 57 P.2d 1206 (Colo.App. 2005).

4. Testimony from Claimant and CB is not credible and to the extent there were con-
flicts between Claimant’s testimony and testimony of Respondents’ witnesses, the ALJ 
credits the testimony of Respondents’ witnesses. As found, testimony from Claimant 
and CB was contradicted by the persuasive opinions of Dr. Primack and the testimony 
from FG.  Testimony from Claimant and CB was implausible, inconsistent, and unsup-
ported by the medical records. 

5. The ALJ credits the testimony of Dr. Primack who credibly explained that if 
Claimant was injured as claimed, he would have been unable to work his regular job for 
four weeks, and he would not have presented without any injury or physical limitations 
for a DOT physical on June 11, 2007. 

6. The ALJ credits the medical opinions of Dr. Primack. His opinions are persuasive 
and supported by the record, as is the testimony from FG.  

Compensability: 



7. For a claim to be compensable, Claimant has the burden of proving that he suffered 
a disability that was proximately caused by an injury or that he needs medical treatment. 
Section 8-41-301(1)(c), C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAO, Sept. 13, 
2006). Claimant failed to prove either element.  To have a “disability” Claimant must ei-
ther miss three or more days of work as a result of the injury or suffer permanent im-
pairment, neither of which happened here.  Sections 8-42-105, and 8-42-107, C.R.S., 

8. Compensability is also not established unless Claimant proves the need for 
medical treatment is a “[N]atural and proximate consequence of the . . .  industrial injury, 
without any contribution from a separate, causative factor.”  Valdez v. United Parcel 
Serv., 728 P.2d 340 (Colo.App. 1986). The failure to establish a causal connection be-
tween the injury and the need for medical treatment is fatal to a claim for 
compensation.   Kinninger v. Industrial Claims Appeal Office, 759 P.2d 766 (Colo.App. 
1988).  To establish the causation connection, Claimant must establish that the need for 
“medical treatment is proximately caused by the injury, and is not simply a direct and 
natural consequence of the pre-existing condition” or subsequent injury.  Merriman v. 
Indus. Comm., 210 P.2d 448, 450 (Colo. 1949); Rockwell International v. Turnbull, 802 
P.2d 1182 (Colo.App. 1990). 

9. Based upon the medical records, the testimony and reports of Dr. Primack and 
FG, and Claimant’s incredibility, the ALJ find that Claimant did not sustain a compensa-
ble work injury. Claimant changed the date of injury from June 9 to June 5. 2007, after 
learning that he did not work on June 9, 2007. December 30, 2006. Moreover, contrary 
to Claimant’s testimony that he experienced severe and sharp pain following the June 5, 
2007, injury, six days later, on June 11, 2007, Claimant denied suffering from any injury 
during the previous eight years and he also denied having back pain. Finally, Claimant 
continued working on the date of the alleged injury and worked his regular job as a 
mover for long hours, lifting heavy furniture for almost 4 weeks after the alleged injury. It 
was not until after Claimant was terminated on July 5, 2007, that he filed a claim and 
sought medical treatment. 

10. For the ALJ to find a compensable claim, the ALJ must accept Claimant’s testi-
mony and reject the testimony of FG and Dr. Primack. There is no persuasive evidence 
that suggests Claimant is credible and all of the other fact and medical  witnesses are 
not credible. Thus, the ALJ denies compensability. 

Penalties: 

11. Claimant asserted penalties pursuant to Sections 8-43-203(1)(a) and 8-43-101, 
C.R.S., for Insurer’s alleged failure to timely admit or deny claim. Section 8-43-
203(1)(a), C.R.S., provides that an insurer shall notify the DOWC and Claimant within 
20-days after a report is, or should have been filed, with the DOWC pursuant to Section 
8-43-101, C.R.S., whether liability is denied or contested. 



12. Pursuant to Section 8-43-101, C.R.S., Employer filed a First Report of Injury on 
July 11, 2007 for Claimant’s alleged back injury. Claimant filed a Workers’ Compensa-
tion Claim on July 13, 2007. 

13. On July 27, 2007, 17-days after the Employer filed the first report and 15-days 
after Claimant filed the claim, Insurer timely filed a Notice of Contest for this claim.   

14. On September 28, 2007, Claimant filed a “Corrected Workers’ Compensation 
Claim.” The corrected claim was filed for the same injury except that Claimant changed 
the date of injury from June 9 to June 5, 2007, after Claimant learned that he did not 
work on June 9, 2007. 

15. Claimant submitted into evidence what the ALJ accepted as a business record 
which was a letter from Insurer with an attached Claim for Workers’ Compensation that 
had a different internal Pinnacol number assigned to it other than the Pinnacol internal 
number of 3276175 assigned to this claim. Claimant contends that Insurer had a duty to 
file a “corrected” notice of contest in response to Claimant’s “corrected workers’ com-
pensation claim.”

16. Insurer Claims Representative, Jill Jennings, credibly testified that she contacted 
the DOWC on two occasions to determine if Insurer had to file a “corrected” notice of 
contest. Both times, Claimant was advised by the DOWC that unless a new Workers’ 
Compensation number is generated by the Division, there is no need for Insurer to re-
state its position. The DOWC also advised JJ that there was only one W.C. Number as-
signed to this claim and that is W.C. No. 4-729-272. 

17. The position taken by respondents in W.C. No. 4-729-272 is set forth in the No-
tice of Contest timely filed on July 27, 2007. 

18. Section 8-43-202, C.R.S., requires Insure to notify the Division of Workers’ Com-
pensation whether a claim is admitted or contested within 20-days of receipt of a report 
of injury. Claimant made a written report on July 13, 2007. Insurer filed a Notice of Con-
test on July 27, 2007. The Notice of Contest was timely filed. There is no provision in 
the Workers’ Compensation for a “corrected” report of injury. Claimant has failed to 
show that Insurer violated the W.C. Act. Claimant’s request for a penalty is denied. 

ORDER

 It is therefore ordered that:

1. Claimant’s claim for workers’ compensation benefits is denied and dismissed.

2. Claimant’s claim for penalties pursuant to Sections 8-43-203(1)(a) and 8-43-101, 
C.R.S., for Insurer’s alleged failure to timely admit or deny claim is denied and dis-
missed.



DATED:  January 7, 2009

Bruce C. Friend
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-629-529

ISSUES

 The sole issue determined herein is permanent partial disability (“PPD”) benefits.  
The parties stipulated that claimant was entitled to continuing medical benefits after 
maximum medical improvement (“MMI”).

FINDINGS OF FACT

1. Claimant sustained an admitted lifting injury on September 13, 2004.  As a 
result of the lifting injury, claimant was diagnosed with a left inguinal hernia.  Claimant 
initially treated with Peter Clothier, M.D., who referred claimant for a surgical evaluation.  
Claimant treated with Trent Hovenga, M.D., a general surgeon, who recommended sur-
gery to repair the left inguinal hernia.

2. Dr. Hovenga performed a left inguinal herniorraphy on October 14, 2004.  
The surgery revealed a “hernia sac” that was “pushed back” into the abdominal cavity.  
The hernia repair was completed by placing a plug into the “defect” and suturing in a 
pre-cut piece of mesh into the floor of the groin.  

3. Following the surgical repair of the hernia, claimant had no recurrent her-
nia or bulging at the site of the surgical repair.  Dr. Hovenga assured claimant that his 
“hernia has  not returned.”  Claimant, however, did begin having a burning pain in the 
groin.  

4. Evaluations confirmed the pain was not a recurrent hernia.  Claimant un-
derwent a course of Cipro by Kent Thayer, M.D. for possible prostatitis.  

5. On November 29, 2006, Dr. Hovenga examined claimant and noted that 
the left side was intact and there was no “defect.”

6. A computed tomography (“CT”) scan on February 5, 2007 confirmed that 
claimant’s hernia had not returned.  

7. Dr. Baptist determined that claimant was at MMI.  Dr. Struck performed a 
Division Independent Medical Examination (“DIME”) and determined that claimant was 
not at MMI.  



8. In June 27, 2007, Dr. Scott performed an IME for the insurer.  Dr. Scott 
found no recurrent hernia, but diagnosed left ilioinguinal nerve irritation.  He concluded 
that claimant was not at MMI and needed treatment for the nerve irritation.  Respon-
dents reopened the claim so that Dr. Hovenga could provide additional treatment.  

9. On August 29, 2007, Dr. Hovenga diagnosed chronic left groin pain.  Dr. 
Hovenga referred claimant to Dr. Benecke, who diagnosed claimant with ilioguinal and 
iliohypogastric neuralgia, but no recurrent hernia.  Dr. Benecke provided claimant with 
Lidoderm patches and a selective nerve block.  Despite the efforts to treat the nerve 
pain, it persisted.  

10. Dr. Hovenga determined that claimant’s condition was stable.  Because 
Dr. Hovenga is  not Level II accredited by the Division of Workers’ Compensation and 
does not perform impairment ratings, he referred claimant to Dr. Hall for an impairment 
rating.  

11. On February 6, 2008, Dr. Hall examined claimant and diagnosed post-
herniorraphy with neuropathic pain.  He found no obvious defect in the abdominal wall, 
but he found a defect upon palpation.  Dr. Hall rated claimant’s  permanent impairment 
at 15% using Table 6 on page 196 of American Medical Association Guides to Evalua-
tion of Permanent Impairment, Third Edition Revised.  Dr. Hall determined that claimant 
suffered class II impairment of 15% whole person, the maximum for class II.

12. On March 14, 2008, Dr. Mark Paz, M.D. performed an IME for respon-
dents.  Dr. Paz also found no evidence of any recurrent hernia.  Dr. Paz found no “pal-
pable defect” in the abdominal wall, noting that the scar tissue was not a “defect.”  Be-
cause claimant had no recurrent hernia, Dr. Paz concluded that Table 6 of the American 
Medical Association Guides to Evaluation of Permanent Impairment, Third Edition Re-
vised did not apply.  Dr. Paz also concluded that no impairment rating could be given for 
impairment of the ilioinguinal nerve because claimant did not have a decrease in sensa-
tion of that nerve.  

13. On June 18, 2008, Dr. Hattem performed a DIME.  He did not have avail-
able any medical records after September 22, 2004 and before March 22, 2007.  He de-
termined that MMI was December 1, 2004.  Dr. Hattem found no palpable defect in the 
supporting structure of the abdominal wall.  Therefore, Dr. Hattem determined that no 
rating was appropriate under Table 6 of the American Medical Association Guides to 
Evaluation of Permanent Impairment, Third Edition Revised.   He noted that the three 
classes of hernia impairment in this paradigm require a palpable defect to be present.  
Claimant’s ongoing pain is  due to a neuropathy rather than to a persistent or recurrent 
hernia. Dr. Hattem determined impairment for claimant’s  ongoing ilioinguinal and iliohy-
pogastric nerve pain, pursuant to Table 7, page 114 of the American Medical Associa-
tion Guides to Evaluation of Permanent Impairment, Third Edition Revised.  Dr. Hattem 
determined 3% whole person impairment for iliohypogastric sensory neuropathy and 4% 
whole person impairment of the ilioinguinal nerve.  The two ratings combined for 7% 
whole person impairment.



14. On August 25, 2008, the insurer filed a Final Admission of Liability for PPD 
benefits based upon 7% whole person impairment and for post-MMI medical benefits.

15. On August 29, 2008, Dr. Hovenga wrote a letter stating that he would rate 
claimant at 15% whole person impairment pursuant to class II of Table 6.  Dr. Hovenga 
thought that claimant had a “palpable defect” as used in that Table.

16. Claimant suffers daily left groin pain, although the severity varies with ac-
tivity.  He no longer runs or rides horses.  He has problems with standing, pulling, or 
having sex.

17. At hearing, Dr. Hovenga testified that he thinks the mesh and scar tissue 
from the surgery is a “palpable defect.”  He explained that his November 29, 2006, note 
of “no defect” referred only to the absence of a hole.  He testified that a “defect” is any-
thing not normal.  Dr. Hovenga noted that he could palpate the scar tissue and the 
mesh.  Dr. Hovenga admitted that different physicians could have different interpreta-
tions of the American Medical Association Guides to Evaluation of Permanent Impair-
ment, Third Edition Revised.  

18. Dr. Hall testified that he considered a “defect” to be any abnormal tissue 
that was not smooth and consistent.  He disagreed with Dr. Hattem’s approach to de-
termining the permanent impairment rating.  Dr. Hall noted that hernias almost always 
result in surgery, so Table 6 of the American Medical Association Guides to Evaluation 
of Permanent Impairment, Third Edition Revised must be intended to deal with continu-
ing symptoms from surgical repairs.  He analogized the rating to that for herniated discs 
that are surgically repaired with residual symptoms.  He admitted that all of the exam-
ples provided in the explanation of Table 6 involve recurrent or persistent hernias, but 
he did not think that the examples were exclusive of other impairment that could be 
rated under Table 6.  Dr. Hall questioned whether claimant truly had neuropathic pain.  
He agreed that claimant had pain, but could not say that claimant’s  pain generator was 
the ilioinguinal or iliohypogastric nerve.  He reiterated that claimant deserved the maxi-
mum Table 6, class II rating of 15% whole person.  

19. Dr. Paz testified at hearing that most hernia repair patients are not entitled 
to a Table 6 rating unless the hernia persists.  He interprets the term “defect” in Table 6 
to mean an opening through which the abdominal contents protrude.  He admitted that 
the scar tissue and mesh could be a “defect” from the normal condition and that one 
could palpate that “defect.”  Dr. Paz noted that all of the examples  provided in the ex-
planation of Table 6 involve recurrent or persistent hernias.  

20. Claimant has not shown by clear and convincing evidence that the DIME’s 
rating for permanent impairment is incorrect.  The evidence does not demonstrate that it 
is  highly probable that Dr. Hattem’s determination that claimant has no “palpable defect” 
is  incorrect.  The criteria for Table 6 appear to require an unrepaired, failed, or recurrent 
hernia must be present and not merely scar tissue and mesh from the surgical repair.  



The examples with Table 6 all refer to existing hernias  rather than surgically repaired 
hernias with no recurrence.  Based upon the criteria, claimant has  no permanent im-
pairment for a hernia defect.  Dr. Hovenga and Dr. Hall have a difference of opinion with 
the DIME and Dr. Paz about how to interpret Table 6.  That difference of opinion does 
not demonstrate that it is highly probable that the DIME’s rating is incorrect.  Dr. Hat-
tem’s determination of impairment for neuropathic pain in the amount of 7% is not 
clearly incorrect.  Consequently, claimant has 7% whole person impairment due to the 
work injury.

CONCLUSIONS OF LAW

1. The medical impairment determination of the DIME is  binding unless over-
come by clear and convincing evidence.  Section 8-42-107(8), C.R.S.; see Qual-Med, 
Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Cordova v. In-
dustrial Claim Appeals Office, 55 P.3d 186, 189-190 (Colo. App. 2002); Sholund v. John 
Elway Dodge Arapahoe, W.C. No. 4-522-173 (ICAO October 22, 2004); Kreps v. United 
Airlines, W.C. Nos. 4-565-545 and 4-618-577 (ICAO January 13, 2005).  Cudo v. Blue 
Mountain Energy Inc., W.C. No. 4-375-278 (Industrial Claim Appeals  Office, October 29, 
1999).  A fact or proposition has been proved by "clear and convincing evidence" if, 
considering all the evidence, the trier-of-fact finds it to be highly probable and free from 
serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 
(Colo. App. 1995).  As found, claimant has  failed to prove by clear and convincing evi-
dence that the medical impairment determination by the DIME is incorrect.  Claimant 
argues that the issue in this case has been resolved in Welch v. Denver West Remedia-
tion & Construction, LLC, W.C. No. 4-449-365 (ICAO April 27, 2004).  That case, how-
ever, merely affirmed the Judge’s determination that the Table 6, class II rating by the 
DIME had not been overcome by clear and convincing evidence.  

 ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers after MMI.

2. Claimant’s claim for additional PPD benefits is denied and dismissed.

DATED:  January 8, 2009   /s/ original signed by:_________

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-678-516



ISSUES

The issues for determination are reopening and medical benefits. 

FINDINGS OF FACT

1. Claimant injured his knee approximately thirty years ago. Claimant required ex-
tensive surgery for that injury.  Claimant subsequently developed severe post-traumatic 
arthritis in the left knee.  Claimant was able to function well on the knee despite the ar-
thritis until March 6, 2006.
2. Claimant suffered this compensable injury to his left knee on March 6, 2006.  Dr. 
Weingarten performed surgery.  Dr. Weingarten recommended a total knee replace-
ment. Claimant was diagnosed with multiple myeloma. That diagnosis kept Claimant 
from undergoing the recommended total knee replacement. 
3. Claimant was placed at maximum medical improvement (MMI) on May 15, 2007. 
A Division independent medical examination (DIME) report agreed that Claimant had 
reached MMI.  Claimant did not challenge the DIME finding that he was at MMI or the 
permanent rating that apportioned part of the impairment to Claimant’s pre-existing 
condition and part to this compensable injury. 
4. Claimant underwent a stem cell transplant for his multiple myeloma.  The multiple 
myeloma is in remission and is no longer a barrier to the recommended total knee re-
placement surgery. There has been a change in Claimant’s condition that justifies re-
opening, if the recommended surgery is needed because of this compensable injury 
and not the knee injury thirty years ago. 
5. Dr. Kawasaki stated that a total knee replacement is necessary to cure and re-
lieve Claimant from the effects of the injury thirty years ago and not from this compen-
sable injury.  Dr. Coville examined Claimant on April 16, 2008, and stated that Claimant 
is not a good candidate for surgery.  The opinion of Dr. Kawasaki not persuasive.  
6. Dr. Healy stated that the compensable injury resulted in a permanent aggravation 
of the preexisting condition and accelerated the need for the surgery.  Dr. Healey stated 
that the total knee replacement is necessary to cure and relieve the effects of this com-
pensable injury.  The opinions of Dr. Healy are credible and persuasive.

CONCLUSIONS OF LAW

1. A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the 
rights of respondents.  Section 8-43-201, C.R.S.
2. A Workers' Compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000).



3. Reopening is appropriate when the degree of permanent disability has changed, 
or when additional medical or temporary disability benefits are warranted.  Dorman v. B 
& W Construction Co., 765 P.2d 1033 (Colo.App. 1988).  Claimant has proved by a pre-
ponderance of the evidence that he has had a change in medical condition.  There has 
been a change in Claimant’s condition that justifies reopening because the multiple 
myeloma is in remission and is no longer a barrier to the recommended total knee re-
placement surgery.  Claimant’s testimony in this regard is credible and persuasive.
4. Dr. Healey’s findings after MMI that Claimant had a bone marrow transplant for 
his multiple myeloma and is being followed by an oncologist support the Claimant’s tes-
timony and are persuasive. 
5. Claimant has proved by a preponderance of the evidence the need for a total 
knee replacement to cure and relieve the effects of this compensable injury.  Dr. Wein-
garten, the treating physician, recommended the need for total knee replacement during 
treatment of this compensable injury. 
6. This compensable injury resulted in the permanent aggravation of the preexisting 
condition and accelerated the need for the surgery.  The recommended surgery is 
needed because of this compensable injury and not the knee injury of thirty years ago. 
The recommended surgery is reasonable and necessary to cure and relieve the effects 
of the compensable injury. Section 8-42-101, C.R.S. The opinions and recommenda-
tions of Dr. Healey and Dr. Weingarten are credible and persuasive.  The opinions of Dr. 
Kawasaki and Dr. Coville to the contrary are not persuasive. 

ORDER

 It is therefore ordered that:

1. Claimant’s Petition to Reopen is granted. 

2. Insurer is  liable for additional medical treatment to cure and relieve Claim-
ant from the effects of the compensable injury. 
3. Issues not determined by this order are reserved. 

DATED:  January 8, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-685-013

ISSUES

 The sole issue determined herein is  permanent total disability (“PTD”) benefits.  
The parties stipulated to an average weekly wage of $287.84.  Claimant requested in 
her position statement that the Judge take judicial notice of the definition of “empiric” in 
Dorland’s Illustrated Medical Dictionary, 26th ed.  That request is  denied.  The definition 



was disputed and was the subject of testimony at hearing.  Judicial notice pursuant to 
CRE 201 is improper.

FINDINGS OF FACT

1. Claimant is 40 years old and has a third grade education in Mexico.  She has lim-
ited English skills, but can speak and understand some English.  She immigrated to the 
United States in 1997.  She is an undocumented worker.
2. On July 1, 2004, claimant began work in the packaging department for the em-
ployer.  She ran a paper feeder.
3. Claimant began to have bilateral wrist, elbow, and shoulder pain in May 2005.  
She continued working her regular job duties.  
4. On January 18, 2006, Dr. Kiernan examined claimant, who reported the history of 
pain in her wrists, forearms, and shoulders.  Dr. Kiernan diagnosed bilateral carpal tun-
nel syndrome (“CTS”), bilateral forearm strain, and bilateral shoulder strain.  He pre-
scribed physical therapy and imposed restrictions against lifting over 10 pounds or 
reaching overhead or away from the body more than occasionally.  The physical therapy 
helped claimant’s shoulder pain, but her wrist and forearm pain persisted.
5. On March 6, 2006, Dr. Kiernan noted that bilateral wrist injections helped.  He 
then diagnosed only bilateral CTS.  
6. Claimant worked until April 29, 2006.  Thereafter, the employer terminated her 
employment.
7. Surgery was delayed, but eventually, Dr. Devanny performed a left CTS surgery 
on July 20, 2006, and the right CTS surgery on August 31, 2006.
8. On September 14, 2006, Dr. Kiernan released claimant to work with no restric-
tions on her left hand, but prohibited right hand use.
9. On September 25, 2006, Dr. Kiernan noted that claimant complained of diffuse 
pain in her forearms and arms.  On October 5, 2006, Dr. Kiernan noted that claimant’s 
complaint of shoulder pain was not consistent with her physical examination.  He re-
ferred her for repeat electromyography (“EMG”) testing.  The November 8, 2006, EMG 
showed only borderline bilateral CTS, greatly improved since the earlier testing pre-
surgery.
10. The December 6, 2006 functional capacity evaluation (“FCE”) was invalid for ma-
terial handling.
11. On December 11, 2006, Dr. Kiernan determined that claimant was at maximum 
medical improvement (“MMI”).  He determined impairment of 10% of the left arm and 
8% of the right arm due to loss of wrist range of motion.  Dr. Kiernan imposed restric-
tions of “carry and repeated lift of 10 pounds, occasional lift of 20 pounds and push/pull 
load of 50 pounds.  These are all to be done 2 hand.  Additionally, the patient is to per-
form occasional 2-hand reach away from the body and reach overhead of 10 pounds, 
not to exceed 32 times per day.”
12. On February 5, 2007, Ms. Picket performed a vocational evaluation for claimant.  
Ms. Picket concluded that claimant had no skills to perform work that did not require 
reaching more than 32 times per day.  She concluded that claimant was unable to return 
to work and earn wages.



13. On February 21, 2007, Dr. Striplin performed an independent medical evaluation 
(“IME”) for respondents.  Dr. Striplin noted non-physiologic findings on examination.  He 
concluded that no objective basis existed to impose restrictions on claimant.
14. On August 29, 2007, Dr. Soffer performed a Division IME (“DIME”).  She agreed 
that claimant was at MMI on December 11, 2006.  She determined impairment of 7% of 
the left arm and 4% of the right arm based upon wrist range of motion.  She agreed with 
the restrictions by Dr. Kiernan.
15. Claimant became pregnant.  She sought medical care due to depression.  During 
her pregnancy, she also obtained wrist splints.  She reported that her arms improved 
during her pregnancy.  She gave birth on May 28, 2008.  Thereafter, her arm pain wors-
ened.
16. On May 22, 2008, Mr. Renfro performed a vocational evaluation for respondents.  
He used the restrictions by Dr. Kiernan, but he interpreted the 32 time limit on overhead 
lifting as a material handling restriction.  Mr. Renfro concluded that claimant is capable 
of performing jobs in a light or sedentary physical demand capacity.  Jobs within claim-
ant’s physical abilities and language abilities include a fast food worker, Mexican restau-
rant light food prep worker, advertising sign holder, lunchroom aide, laundry folder and 
presser, before and after school attendant, companion, ticket taker, crossing guard, 
game room attendant, dietary aide, golf range attendant, cashier, greeter, and turn down 
attendant.  Mr. Renfro concluded that claimant was able to return to work and earn 
wages.
17. At hearing, Mr. Renfro testified that claimant’s only work injury involved her 
wrists.  Consequently, non-material-handling reaching was irrelevant.  He also ex-
plained the origin of the 32 times per day concept for occasional activity.  That concept 
has not been peer-reviewed and is unreliable as a basis for restrictions.  Mr. Renfro’s 
testimony is persuasive that the limitation on reaching overhead to 32 times per day is 
only in connection with the 10-pound weight lifting restriction.  Claimant has no restric-
tion against reaching away from her body.  
18. At hearing, Ms. Picket testified consistently with her report that claimant was un-
able to obtain and retain employment.  She did not agree with Mr. Renfro’s interpreta-
tion of the restrictions by Dr. Kiernan.  She agreed that Spanish-speaking jobs exist in 
the Colorado Springs labor market, but she did not think that claimant would be able to 
maintain entry-level employment due to the reaching limitations.
19. Dr. Striplin testified at hearing.  He explained that claimant’s non-physiologic find-
ings on examination made no sense, including her 60 millimeter two-point discrimina-
tion.  Dr. Striplin did not find claimant credible, so he did not diagnose any elbow or 
shoulder problems.
20. The records show that claimant initially reported pain running from her wrists all 
the way to her shoulders.  The therapy helped the shoulder pain, but she continued to 
have the wrist and forearm pain.  At that point, Dr. Kiernan specified the diagnosis as 
CTS.  He no longer diagnosed elbow and shoulder strain.  Dr. Kiernan became con-
cerned about claimant’s symptom magnification.  He suspected that the FCE would be 
invalid.  His restrictions against overhead lifting are part of his material handling restric-
tions.  Claimant is not limited in reaching away from her body.  
21. Because claimant is not limited in reaching away from her body, she is able to 
obtain and maintain entry-level employment.  The vocational opinions of Mr. Renfro are 



credible and persuasive.  Claimant is able to obtain and maintain employment despite 
her admitted work injury.  She is able to earn wages and is not entitled to PTD benefits.

CONCLUSIONS OF LAW

1. Under the applicable law, claimant is  permanently and totally disabled if 
she is  unable to "earn any wages in the same or other employment."  Section 
8-40-201(16.5)(a), C.R.S.  The term "any wages" means more than zero wages.  See 
Lobb v. Industrial Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. 
Industrial Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995). The ALJ must consider 
claimant's commutable labor market and other similar concepts regarding the existence 
of employment that is  reasonably available to the claimant under his or her particular 
circumstances.  Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  
As found, claimant has failed to prove by a preponderance of the evidence that she is 
unable to earn any wages in the same or other employment.

ORDER

 It is therefore ordered that:

1. Insurer shall pay benefits  for all admitted periods based upon an average 
weekly wage of $287.84.

2. Claimant’s claim for PTD benefits is denied and dismissed.

DATED:  January 12, 2009   

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-743-250

ISSUES

The issues determined herein are compensability, temporary total disability 
(“TTD”) benefits, late reporting penalty, and requested reduction pursuant to section 8-
42-112(1)(d), C.R.S.  The parties stipulated to medical benefits.  The parties stipulated 
that claimant was  disabled from his usual occupation commencing November 21, 2007.  
In their position statements, both parties  stipulated that claimant’s  average weekly wage 
was $520.63.

FINDINGS OF FACT



1. On February 27, 2002, claimant suffered a previous work injury to his low back.  
He did not work from 2002 to 2005.  Claimant received permanent work restrictions of 
lifting to 20 pounds, carrying 10 pounds, and pushing and pulling 40 pounds.  Claimant 
received continuing medical care through 2004 until he settled that workers’ compensa-
tion claim.  Thereafter, claimant received additional treatment through his personal phy-
sician.

2. In 2005, claimant worked for Gonzales Concrete for three months.  Claimant then 
began work as a concrete finisher for the employer.  

3. The employer did not have claimant complete an application for employment.  
The employer asked claimant no questions about his prior work history or about any 
prior injuries or restrictions.  The employer just asked if claimant knew how to do the 
type of concrete work the job required.  Mr. Cullen testified that he probably would not 
have hired claimant if he had known of claimant’s preexisting work restrictions.  That 
might be true, but he failed to ask.

4. On November 19, 2007, claimant and his fellow crew members had to use a 
jackhammer to break up old concrete.  This was not a common job duty.  Claimant per-
formed a lot of the jackhammering.  After lunch, claimant experienced low back pain.  
He commented to a coemployee, Mr. Borquez, about his low back pain.  Claimant was 
unable to continue jackhammering.  At the end of the day, Mr. Cullen returned to the job 
site and used the jackhammer.  

5. On November 19, 2007, claimant did not report to Mr. Cullen that he had injured 
his low back at work.  Claimant thought the pain would resolve.

6. On November 20, 2007, claimant returned to work.  Mr. Borquez observed that 
claimant appeared to be in pain and was unable to bend.  Nevertheless, claimant did 
the regular job duties.  Claimant did not report his injury on that day.
7. On November 21, 2007, no work was scheduled due to weather.  Claimant ap-
peared at the employer’s premises to pick up his paycheck.  He still did not report his 
work injury.  No additional work was scheduled until Monday, November 26, 2007.

8. Over the long Thanksgiving Day weekend, claimant’s condition worsened and he 
found it difficult even to move.

9. Early on the morning of Monday, November 26, 2007, claimant called Mr. Cullen 
and reported his work injury and reported that he was unable to return to work that day.  
The employer referred claimant for medical care at CCOM.

10. On November 28, 2007, Physician’s Assistant Schultz examined claimant, who 
reported a history of acute low back pain after using the jackhammer.  P.A. Schultz 
noted that the injury was work-related and that the objective findings were consistent 
with the history.  P.A. Schultz referred claimant for a magnetic resonance image (“MRI”).



11. The November 30, 2007, MRI showed L2-3 and L3-4 protrusion with L3 nerve 
root compression.

12. On December 20, 2007, Dr. Nanes examined claimant, who reported worsening 
of his condition.  Dr. Nanes diagnosed a strain.  He prescribed medications and referred 
claimant for an orthopedic evaluation.

13. On April 28, 2008, Dr. Nanes ceased treatment because the insurer had denied 
the claim.  Dr. Nanes imposed restrictions against lifting, crawling, kneeling, squatting, 
or climbing.  Claimant then sought treatment from his personal physician.  

14. At hearing, respondents submitted surveillance videotape of claimant taken on 
May 1, 2008.  The videotape showed claimant walking with an altered gait and fre-
quently putting his hand on his lower back.  In the videotape, claimant’s wife drove the 
truck, unloaded all of the groceries, and closed the door of the truck for claimant.

15. Claimant did not call the employer on a daily basis after reporting his injury.  At 
hearing, Mr. Cullen admitted that he did not expect claimant to return to work in light of 
his back injury.  The employer did not terminate claimant’s employment.  At hearing, Mr. 
Cullen admitted that he still considered claimant to be an employee.  

16. On May 20, 2008, Dr. Richman performed an independent medical examination 
of claimant.  Claimant reported a history of jackhammering, leading to low back pain, left 
greater than right.  Dr. Richman concluded that claimant suffered a new injury that was 
consistent with the reported mechanism.  Dr. Richman noted that the previous injury 
was to the lumbosacral junction or sacroiliac joints rather than to the L2-3 or L3-4 level.  
Dr. Richman found no exaggerated pain behaviors.

17. On June 5, 2008, Dr. Richman wrote a letter recommending that claimant con-
tinue his same 2003 restrictions of lifting to 20 pounds, carrying 10 pounds, and pushing 
and pulling 40 pounds.  

18. Dr. Nanes testified by deposition that the April 2002 MRI was normal.  The 2007 
MRI showed the disc protrusion and L3 nerve root compression.  Dr. Nanes testified 
that the injury was consistent with jackhammer use, although he also noted that such 
use usually causes problems with upper extremities rather with the low back.  Dr. Nanes 
testified that claimant’s disc injury was not the natural consequence of the earlier 2002 
injury.  He agreed with continuing a 20-pound lifting restriction.

19. Claimant has proven by a preponderance of the evidence that he suffered an ac-
cidental injury to his low back arising out of and in the course of his employment on No-
vember 19, 2007.  Claimant’s testimony is credible and is supported by the testimony of 
Mr. Borquez and the medical records.  Contrary to respondents’ argument, the immigra-
tion status of Mr. Borquez does not demonstrate that his testimony is incredible.  Simi-
larly, claimant’s use of a translator at the hearing does not demonstrate that his testi-
mony is incredible.  Claimant’s unusual use of the jackhammer on the day of injury 



caused the acute low back injury.  He ceased use of the jackhammer due to the back 
pain.  He mentioned his back pain to his coemployees, although he did not immediately 
report the injury to his supervisor.  Dr. Richman is persuasive that the mechanism of in-
jury is consistent with the symptoms.  Claimant returned to work the following day, but 
continued to suffer back pain.

20. Respondents failed to prove by a preponderance of the evidence that claimant 
was responsible for termination of his employment.  The employer admitted at hearing 
that claimant’s employment had never been terminated and he was still considered to 
be an employee. 

21. Claimant failed to report his November 19 injury until November 26, 2007, even 
though he knew that he was injured as a result of the work accident.

22. Respondents failed to prove by a preponderance of the evidence that claimant 
willfully misled the employer about claimant’s physical ability to perform the job.  The 
employer never asked about physical abilities, but only asked about skill levels.  Claim-
ant, in fact, was able to perform all of the job duties for two and one-half years until his 
work injury.

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered an injury aris-
ing out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 
2001).  Claimant must prove entitlement to benefits by a preponderance of the evi-
dence.  The facts in a workers’ compensation case are not interpreted liberally in favor 
of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  In determining credibility, the ALJ should consider the witness’ manner and de-
meanor on the stand, means of knowledge, strength of memory, opportunity for obser-
vation, consistency or inconsistency of testimony and actions, reasonableness or un-
reasonableness of testimony and actions, the probability or improbability of testimony 
and actions, the motives of the witness, whether the testimony has been contradicted by 
other witnesses or evidence, and any bias, prejudice or interest in the outcome of the 
case.  Colorado Jury Instructions, Civil, 3:16.  As found, claimant has proven by a pre-
ponderance of the evidence that he suffered an accidental injury to his low back arising 
out of and in the course of his employment on November 19, 2007.

2. Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988).  The parties stipulated that the in-



surer was liable for the treatment by CCOM, the MRI, and claimant’s out of pocket ex-
penses.

3. The parties stipulated that claimant was unable to return to the usual job com-
mencing November 21, 2007, due to the effects of the work injury.  Consequently, 
claimant was “disabled” within the meaning of section 8-42-105, C.R.S. and is entitled to 
TTD benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler 
Company, W.C. No. 4-373-392 (Industrial Claim Appeals Office, June 11, 1999).  Claim-
ant is entitled to TTD benefits if the injury caused a disability, the disability caused 
claimant to leave work, and claimant missed more than three regular working days.  
TTD benefits continue until the occurrence of one of the four terminating events speci-
fied in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995).

4. Because claimant’s injury was after July 1, 1999, sections 8-42-105(4) and 8-42-
103(1)(g), C.R.S. apply.  Those identical provisions state, “In cases where it is deter-
mined that a temporarily disabled employee is responsible for termination of employ-
ment, the resulting wage loss shall not be attributable to the on-the-job injury.”  Sections 
105(4) and 103(1)(g) bar reinstatement of TTD benefits when, after the work injury, 
claimant causes his wage loss through his own responsibility for the loss of employ-
ment.  Colorado Springs Disposal d/b/a Bestway Disposal v. Industrial Claim Appeals 
Office, 58 P.3d 1061 (Colo.App. 2002).  An employee is "responsible" if the employee 
precipitated the employment termination by a volitional act that an employee would rea-
sonably expect to result in the loss of employment.  Patchek v. Colorado Department of 
Public Safety, W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination 
depends upon whether claimant performed some volitional act or otherwise exercised a 
degree of control over the circumstances resulting in termination.  See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 
(Colo. App. 1995).  As found, respondents failed to prove by a preponderance of the 
evidence that claimant was responsible for termination of his employment.  Conse-
quently, section 8-42-105(4), C.R.S., is inapplicable to bar claimant’s entitlement to TTD 
benefits.

5. Section 8-43-102(1), C.R.S., required claimant to make a written report of his 
work injury within four days.  As found, claimant failed to report his November 19 injury 
until November 26, 2007.  Consequently, claimant is penalized for late reporting of his 
injury in the amount of one day’s TTD benefits for each day during the period November 
23 through 25, 2007.  

6. Respondents’ requested reduction in indemnity benefits pursuant to section 8-42-
112(1)(d), C.R.S.  Respondents alleged that claimant willfully misled the employer con-
cerning claimant’s physical ability to perform the job and claimant was subsequently in-
jured as a result of the physical ability about which he allegedly willfully misled the em-
ployer.  As found, respondents failed to prove by a preponderance of the evidence that 
claimant willfully misled the employer about claimant’s physical ability to perform the job.  



7. Claimant requested attorney fees from respondents due to frivolous or ground-
less defense of a claim.  The statute does not authorize attorney fees for frivolous or 
groundless defense of a claim.  Respondents cross moved for attorney fees due to the 
lack of statutory authorization for attorney fees for frivolous or groundless defense of a 
claim.  Respondents’ cross-motion similarly lacks any statutory authorization.  Both mo-
tions for attorney fees are denied and dismissed.

ORDER

 It is therefore ordered that:

1. Pursuant to the stipulation of the parties, the insurer shall pay for all of 
claimant’s reasonably necessary medical treatment from authorized providers, including 
CCOM, the MRI, and claimant’s out of pocket expenses.  

2. The insurer shall pay to claimant TTD benefits at the rate of $347.09 per 
week commencing November 21, 2007.    

3. Claimant is penalized for late reporting of his  injury in the amount of one 
day’s TTD benefits for each day during the period November 23 through 25, 2007.  

4. Respondents’ request for a reduction in indemnity benefits pursuant to 
section 8-42-112(1)(d), C.R.S., is denied and dismissed.  

5. Claimant’s motion for attorney fees from respondents is  denied and dis-
missed.  Respondents’ cross-motion for attorney fees is denied and dismissed.

6. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

7. All matters not determined herein are reserved for future determination.

DATED:  January 13, 2009   

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-764-367

ISSUES

 Claimant alleges he sustained an injury in the course of his employment with Em-
ployer.  Employer admits Claimant sustained an injury resulting in the need for medical 



care and disability, but denies  Claimant was  an employee.  Employer admits  that he did 
not have worker’s  compensation insurance on the date of the injury, but denies that he 
had any employees.  

 The issues  for determination are compensability (employment), medical benefits, 
average weekly wage, temporary disability benefits, permanent partial disability bene-
fits, disfigurement, and penalty for failure to insure. 

FINDINGS OF FACT

1. Claimant sustained an injury on April 4, 2008.  The injury was to Claimant’s right 
index finger.  The injury occurred while using a hoist at the residence of Ivan Schneider, 
the owner of Employer.  Claimant received care for the injury from North Colorado 
Medical Center and Dr. Stephen Seiler at Greeley Medical Center.  Claimant’s right in-
dex finger was amputated between the middle and distal phalanx.  

2. Claimant testified that he was employed by Employer for eight months; that he 
was paid $100 per day in cash; that he usually worked six days per week; that Mr. 
Schneider kept vehicles used in his business around his personal residence, that at the 
time of the accident he was working on a vehicle of Mr. Schneider's that was used in his 
business; and that, at the urging of Mr. Schneider, he told personnel in the emergency 
room that he was not employed.

3. Mr. Schneider testified that he did not employ Claimant, that he did not pay 
Claimant $100 per day or any other amount, that he did not keep vehicles used in his 
business around his residence; and that at the time of the accident Claimant was work-
ing on Claimant’s personal vehicle.  

4. The conflicting testimony of Claimant and of Mr. Schneider was not supported or 
refuted by any other testimony or by any documents submitted into evidence.  

5. The testimony of Claimant is not persuasive.  Claimant has failed to establish by 
a preponderance of the evidence that his injury occurred in the course and scope of his 
employment for Employer. 

CONCLUSIONS OF LAW

 Claimant has the burden to establish by a preponderance of the evidence that he 
sustained his  injury in the course and scope of his employment with Respondent.  Sec-
tion 8-41- 301(1)(c), C.R.S.  Claimant has not established by a preponderance of the 
conflicting evidence that he was employed by Respondent, or that he was working on a 
vehicle of Respondent when the accident occurred.  Claimant has not established by a 
preponderance of the evidence that he sustained an injury in the course and scope of 
his employment with Respondent.  Other issues are not reached.  



ORDER

 It is therefore ordered that the claim is denied and dismissed. 

DATED:  January 12, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-704-954

ISSUES

¬ Did claimant prove by a preponderance of the evidence that she is entitled to 
temporary disability benefits from November 14, 2006, through April 23, 2007?
¬ Did respondents prove by a preponderance of the evidence that claimant is re-
sponsible for termination of her employment such that her wage loss may not be attrib-
utable to her industrial injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer hired claimant as a probationary employee on October 21, 
2006, to work as a process helper.  Claimant attended orientation, where she learned 
she would not qualify to join the union until after successfully completing her 30-day 
probationary period.  At orientation, employer instructs probationary new-hires that they 
lack protected rights  through the union, that employer may terminate them for any ab-
sence, and that they are at-will employees.  Claimant understood she was hired as  a 
probationary employee for the first 30-day period. Claimant worked the swing shift from 
4:00 p.m. to midnight. Accepting the parties’ stipulation, claimant’s average weekly 
wage was $323.50.  On November 14, 2006, employer terminated claimant for exces-
sive absenteeism.

2. Claimant sustained an admitted injury on November 6, 2006, while work-
ing as a lab technician.  Claimant’s lab technician duties involved obtaining and testing 
samples of liquids.  Claimant missed a step and fell onto her outstretched right arm 
while walking down stairs at work.

3. Employer referred claimant to the Fort Morgan Medial Group, where she 
was treated Jacques Y. LeBlanc, M.D., and Robert Thiel, M.D. Dr. LeBlanc evaluated 
claimant on November 7, 2006.  Claimant complained of right knee and lower and upper 



back pain, between her shoulder blades.  Dr. LeBlanc diagnosed right knee pain and 
back pain.

4. Employer referred claimant to Dr. Thiel for a second opinion evaluation on 
November 8, 2006.  Dr. Thiel referred claimant for physical therapy and released her to 
return to work under restrictions.  Claimant returned to modified work folding filter pa-
pers.  Dr. Thiel placed claimant at maximum medical improvement as of April 23, 2007.

5. Claimant understood she was a probationary employee during the 30-day 
trial period and that any absenteeism during her probationary period could result in ter-
mination.  A reasonable probationary employee understands, or should understand, that 
employer was not required to administer progressive discipline or warning notices be-
fore terminating such employees.  This is set forth in the collective bargaining agree-
ment given probationary employees at the time of hire.  A reasonable probationary em-
ployee should understand that, while certain absences might otherwise seem reason-
able for employees under a collective bargaining agreement, those same absences 
might result in termination for probationary employees.  The Judge infers  that the pur-
pose of a probationary period is  to allow an employee to prove herself – to demonstrate 
her resolve to be a reliable employee who will not engage in excessive absenteeism.

6. Employer’s  Office Coordinator, Cheryl Burdette, investigated claimant’s 
absenteeism at the request of claimant’s supervisor.  Crediting Ms. Burdette’s testimony, 
claimant had the following absences during her probationary period:  On October 27, 
2006, claimant was absent for 1.5 hours to attend a doctor’s appointment; on October 
29th, claimant was absent for 8 hours to attend the funeral of her roommate; on Novem-
ber 2nd, while claimant called to say she could not find a babysitter and would be late to 
work, she failed to show for her entire shift; on November 5th, claimant was 20 minutes 
late for work; on November 8th, claimant was absent for 1.5 hours to attend her daugh-
ter’s medical appointment; and on November 13th, claimant was absent to care for her 
sick daughter.  Although claimant was also absent for a period of time on November 13th 
to attend the appointment with Dr. Thiel, workers’ compensation medical appointments 
are not considered an absence that would result in termination.  Based upon Ms. Bur-
dette’s research, employer terminated claimant for excessive absenteeism.  Crediting 
Ms. Burdette’s testimony, employer may terminate probationary employees for one ab-
sence during the 30-day trial period.

7. As found, claimant knew or should have known that each absence during 
her probationary period could result in her termination.  Crediting her testimony, claim-
ant requested permission on October 27, 2007, to attend a personal medical appoint-
ment for a hand condition that was unrelated to her work.  Claimant scheduled this  ap-
pointment during her work hours.  There was no evidence otherwise showing that 
claimant could not schedule the appointment during non-work hours.  Claimant thus ex-
ercised some degree of control in deciding to risk her probationary employment by 
electing to schedule her medical appointment during her shift. Claimant’s decision to 
miss work to attend the appointment during her probationary period was volitional, es-



pecially since she understood that any future absence during her 30-day probationary 
period could result in her termination.  

8. As found, claimant knew or should have known that each absence during 
her probationary period could result in her termination.  With this knowledge, claimant 
nonetheless elected to attend the funeral of her former roommate on October 29, 2007.  
Crediting her testimony, claimant felt equivocal about attending the funeral, reasoning 
that, when a person passes away, that person is merely gone.  Claimant explained that 
she could as easily have gone to work at her newly acquired job.  Claimant thus exer-
cised some degree of control in deciding to risk her probationary employment by elect-
ing to take the entire workday to attend the funeral. Claimant’s  decision to miss work to 
attend the funeral during her probationary period was  volitional, especially in light of her 
absence on October 27th to attend an appointment and  her knowledge that any future 
absence during her 30-day probationary period could result in her termination.   

9. As found, claimant knew or should have known that each absence during 
her probationary period could result in her termination.  Claimant called employer on 
November 2nd to state she was running late because her babysitter was  running late 
due to family health issues.  Claimant later learned the babysitter would not be available 
at all to care for her child.  Claimant failed to offer any persuasive evidence showing she 
made any effort to find an alternative babysitter.  While claimant testified she called em-
ployer a second time to say she could not make it in to cover her shift, the Judge credits 
the testimony of Ms. Burdette in finding claimant failed to call to inform employer that 
she could not make it to work.  The initial unavailability of claimant’s babysitter likely 
was beyond her control.  However, claimant more probably exercised some degree of 
control over the circumstances by failing to find an alternative for childcare and by failing 
to call to explain her absence for her entire shift.  As a reasonable probationary em-
ployee, claimant knew or should have known that her decision to no-call-no-show for 
the remainder of her shift on November 2nd after calling to say she would appear late 
could lead to termination of her employment.  Claimant thus  exercised some degree of 
control in deciding to risk her probationary employment by failing to call or show for the 
remainder of her shift on November 2nd. Claimant’s  conduct on November 2nd was voli-
tional, especially in light of her absence October 27th to attend an appointment, her ab-
sence on October 29th to attend the funeral, and her knowledge that any future absence 
during her 30-day probationary period could result in her termination.  

10. As found, claimant knew or should have known that each absence during 
her probationary period could result in her termination.  Crediting her testimony, claim-
ant was 20 minutes later for her shift on November 5, 2007, because of a dead battery 
in her car.  There was no persuasive evidence showing it likely claimant had some de-
gree of control over the circumstances of finding her car had a dead battery. Claimant’s 
20-minute absence on November 5th was not volitional.

11. As found, claimant knew or should have known that each absence during 
her probationary period could result in her termination.  Crediting her testimony, claim-
ant was absent from her shift for 1.5 hours on November 8, 2007, to take her daughter 



to a medical appointment.  Claimant scheduled her daughter’s appointment during her 
work hours.  There was no evidence otherwise showing that claimant could not sched-
ule the appointment during non-work hours.  Claimant thus  exercised some degree of 
control in deciding to risk her probationary employment by electing to take a portion of 
her workday to attend her daughter’s medical appointment, especially since she was 
late on November 5th due to a dead battery. Claimant’s  decision to miss work on No-
vember 8th to attend the appointment during her probationary period was volitional, es-
pecially in light of her absence October 27th to attend an appointment, her absence on 
October 29th to attend the funeral, her no-call-no-show absence on November 2nd, her 
non-volitional absence on November 5th, and her knowledge that any future absence 
during her 30-day probationary period could result in her termination.  

12. As found, claimant knew or should have known that each absence during 
her probationary period could result in her termination.  Claimant was absent from her 
entire shift on November 13, 2007, to care for her sick daughter.  There was no persua-
sive evidence otherwise showing that claimant could not find alternative childcare to 
care for her sick daughter.  Claimant thus exercised some degree of control in deciding 
to risk her probationary employment by electing to take an entire shift to care for her 
daughter’s illness. Claimant’s decision to miss work on November 13th to stay home 
with her sick daughter during her probationary period was volitional, especially in light of 
her absence October 27th to attend an appointment, her absence on October 29th to at-
tend the funeral, her no-call-no-show absence on November 2nd, her absence on No-
vember 5th, her absence on November 8th, and her knowledge that any absence during 
her 30-day probationary period could result in her termination.

13. Respondents showed it more probably true than not that, under the totality 
of the circumstances, claimant was responsible for her termination due to excessive ab-
senteeism.  Claimant should reasonably have known that one absence, much less 5 or 
6 absences, during the first 24 days of her 30-day probationary period was excessive, 
unreasonable, and likely would result in termination.  The Judge found that, with the ex-
ception of her absence due to a dead battery on November 5th, claimant exercised 
some degree of control over her pattern of absenteeism.  The Judge found that claim-
ant’s absenteeism was volitional.  Respondents  thus proved by a preponderance of the 
evidence that claimant was responsible for termination of her probationary employment.  

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

A. Temporary Disability Benefits:

Claimant argues she has proven by a preponderance of the evidence that she is 
entitled to temporary disability benefits from November 14, 2006, through April 23, 2007.  
By contrast, respondents  argue they have proven by a preponderance of the evidence 



that claimant was  responsible for termination of her employment such that her wage 
loss may not be attributable to her industrial injury.  The Judge agrees with respondents.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2007), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires  claimant to establish a causal connection between a work-
related injury and a subsequent wage loss  in order to obtain TTD benefits.  PDM Mold-
ing, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical 
incapacity evidenced by loss or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume her prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is  no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's  testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform her 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).

Sections 8-42-103(1)(g) and 8-42-105(4), supra, (termination statutes) provide 
that, where it is  determined that a temporarily disabled employee is  responsible for ter-
mination of employment, the resulting wage loss  shall not be attributable to the on-the-



job injury.  The termination statutes apply to injuries  occurring on or after July 1, 1999.  
1999 Colo. Sess. Laws, ch. 90 at 266.  Respondents shoulder the burden of proving by 
a preponderance of the evidence that claimant was responsible for his or her termina-
tion.  See Colorado Compensation Insurance Authority v. Industrial Claim Appeals Of-
fice, 20 P.3d 1209 (Colo. App. 2000). 

By enacting the termination statutes, the General Assembly sought to preclude 
an injured worker from recovering temporary disability benefits where the worker is at 
fault for the loss of regular or modified employment, irrespective whether the industrial 
injury remains the proximate cause of the subsequent wage loss.  Colorado Springs 
Disposal v. Martinez, 58 P.3d 1061  (Colo. App. 2002) (court held termination statutes 
inapplicable where employer terminates an employee because of employee's injury or 
injury-producing conduct). An employee is  "responsible" if the employee precipitated the 
employment termination by a volitional act which an employee would reasonably expect 
to result in the loss of employment.  Patchek v. Colorado Department of Public Safety, 
W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination depends upon 
whether claimant performed some volitional act or otherwise exercised a degree of con-
trol over the circumstances  resulting in termination.  See Padilla v. Digital Equipment 
Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 
1995).

Here, the Judge found that respondents showed it more probably true than not 
that claimant was responsible for her termination due to excessive absenteeism.  Re-
spondents thus proved by a preponderance of the evidence that claimant was responsi-
ble for her termination.  

As found, respondents showed it more probably true than not that claimant was 
responsible for her termination due to excessive absenteeism.  The Judge found that 
claimant understood she was a probationary employee during the 30-day trial period 
and that she should have understood from her orientation that any absenteeism could 
result in termination.  The Judge found that a reasonable probationary employee under 
the same circumstances understands, or should understand, that employer was not re-
quired to administer progressive discipline or warning notices before terminating such 
employees.  This is set forth in the collective bargaining agreement given probationary 
employees at the time of hire.  A reasonable probationary employee should understand 
that, while certain absences might otherwise seem reasonable for employees under a 
collective bargaining agreement, those same absences likely would result in termination 
for probationary employees.  

Claimant should reasonably have known that one absence, much less  5 or 6 ab-
sences, during the first 24 days of her 30-day probationary period was excessive, un-
reasonable, and likely would result in termination.  The Judge found that, with the ex-
ception of her absence due to a dead battery on November 5th, claimant exercised 
some degree of control over her pattern of absenteeism.  The Judge found that claim-
ant’s absenteeism was volitional.  Respondents  thus proved by a preponderance of the 
evidence that claimant was responsible for termination of her probationary employment. 



The Judge concludes that claimant’s  request for TTD benefits from November 
14, 2006, through April 23, 2007, should be denied and dismissed.

ORDER

  Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Claimant’s request for TTD benefits from November 14, 2006, through 
April 23, 2007, is denied and dismissed.  

2. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _January 12, 2009__

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS       
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-689-933

ISSUES

1. Whether Claimant has proven by a preponderance of the evidence that he 
suffered Permanent Total Disability (PTD) as a result of an admitted lower back injury 
that he sustained on June 14, 2006 during the course and scope of his  employment with 
Employer.

 2. Whether Claimant is entitled to a disfigurement award.

FINDINGS OF FACT

1. Claimant is a 50 year-old male who lives in Denver, Colorado.  Employer 
is  a non-profit organization that manages and leases the National Western Complex in 
Denver, Colorado.  Employer has 34 full-time employees and approximately 800 tempo-
rary employees during the National Western Stock Show event that is held every Janu-
ary.

2. Claimant was  a full-time employee for Employer in the buildings and 
grounds department.  He primarily performed maintenance duties.  On June 14, 2006 
Claimant suffered an admitted industrial injury to his lower back during the course and 
scope of his employment with Employer.



3. Claimant initially received conservative treatment for his injury but contin-
ued to experience lower back symptoms.  During his treatment, he continued to work for 
Employer performing modified duties.  Because conservative treatment failed, Claimant 
underwent a microdiskectomy at L5 on March 12, 2007.  Approximately two weeks after 
surgery Claimant resumed his modified employment with Employer.

4. On June 27, 2007 John J. Aschberger, M.D. determined that Claimant had 
reached Maximum Medical Improvement (MMI) for his lower back injury.  He assigned 
Claimant a 12% whole person impairment rating.  Insurer filed a Final Admission of Li-
ability (FAL) consistent with Dr. Aschberger’s determinations.

5. On September 10, 2007 Dr. Aschberger rescinded his determination that 
Claimant had reached MMI.  He commented that Claimant had suffered recurrent flare-
ups and was concerned that Claimant could not perform his job duties.  Dr. Aschberger 
noted that Claimant could benefit from additional stabilization and strengthening exer-
cises.  He did not expect a change in Claimant’s impairment rating but commented that 
Claimant might require more stringent restrictions.

6. On March 4, 2008 Dr. Aschberger again placed Claimant at MMI.  He as-
signed Claimant a 16% whole person impairment rating.  Insurer subsequently filed a 
FAL consistent with Dr. Aschberger’s determinations.

7. Claimant’s Authorized Treating Physician (ATP) Christian O. Updike, M.D. 
and Dr. Aschberger recommended a Functional Capacity Evaluation (FCE) to assess 
Claimant’s capabilities.  On March 21, 2008 Claimant underwent the FCE.  The FCE re-
vealed that Claimant could work at the “medium” physical demand level for a complete 
eight-hour day.  His functional limitations included the following: (1) a leg lift capability of 
40 pounds; (2) a shoulder lift capability of 40 pounds; (3) an overhead lift capability of 
20 pounds; (4) a specific carry capacity of 40 pounds; and (5) a unilateral carry capacity 
of 40 pounds.

8. On March 26, 2008 Dr. Aschberger reviewed the results  of the FCE with 
Claimant.  Dr. Aschberger stated that Claimant had a projected work capacity in the 
medium duty category.  He recommended lifting restrictions  of 20 to 40 pounds on an 
occasional basis and less  than 20 pounds frequently.  Dr. Aschberger also commented 
that Claimant should not engage in repetitive bending and twisting.

9. On April 7, 2008 Dr. Updike reviewed the results of the FCE with Claimant 
and noted that Claimant was “in general agreement with them.”  He assigned Claimant 
permanent restrictions that included lifting in excess of 40 pounds on a rare basis  and 
lifting less than 20 pounds on a frequent basis.  Dr. Updike also noted that Claimant 
should limit his bending.

10. Claimant continued to perform modified duty assignments for Employer.  
His tasks included janitorial work, mopping, sweeping, pulling weeds, picking up trash, 



cleaning windows and office duties.  Employer’s buildings  and grounds maintenance 
manager testified that Claimant’s duties aided Employer in maintaining and producing 
events at its facility.

11. On April 25, 2008 Claimant and two other employees underwent a drug 
test.  Claimant’s test was positive for the presence of THC.  Pursuant to Employer’s 
zero tolerance policy, Claimant was terminated from employment.  Employer’s Vice-
President of Administration testified that Claimant’s termination was unrelated to his  in-
dustrial injury and that he would have continued to perform modified employment in the 
absence of the positive drug test.

12. Vocational expert Roger J. Ryan conducted a vocational evaluation of 
Claimant, filed two reports and testified at the hearing in this  matter.  He stated that he 
reviewed Claimant’s work, educational and medical histories.  Mr. Ryan considered 
Claimant’s permanent physical restrictions as outlined by doctors Updike and Asch-
berger and also reviewed the results of Claimant’s FCE.  He stated that Claimant had 
lifting restrictions that included 40 pounds occasionally and 20 pounds frequently.  
Claimant was also required to limit bending and twisting.

13. In evaluating Claimant’s  employability, Mr. Ryan noted that Claimant had 
worked as a painter, stocker, welder and security guard.  Claimant had completed a 
carpentry apprenticeship program and had experience operating heavy equipment that 
included loaders, backhoes and tractors.  In reviewing Claimant’s education, Mr. Ryan 
noted that Claimant had obtained his GED and earned approximately 42 college credits.  
Claimant thus possesses a number of transferable job skills.

14. Mr. Ryan considered the Denver metropolitan area as Claimant’s  com-
mutable labor market and contacted a number of prospective employers.  He identified 
20 possible positions for Claimant including cashier, production assembler, night auditor, 
sales clerk, unarmed security guard, storage facility rental clerk and courier.  Mr. Ryan 
subsequently transmitted the job opportunities to doctors Updike and Aschberger and 
asked them to identify the positions that were appropriate for Claimant.  Dr. Aschberger 
approved 14 of the positions and Dr. Updike approved 19 of the positions.  Mr. Ryan 
thus persuasively concluded that Claimant is capable of earning wages in his commut-
able labor market.

15. Vocational expert John A. Macurak also conducted a vocational evaluation 
of Claimant.  He concluded that Claimant was incapable of securing and maintaining 
regular employment in his commutable labor market as  a result of his  June 14, 2006 in-
dustrial injury.  Mr. Macurak noted that Claimant’s prior work experience was limited to 
building maintenance repair, carpentry and construction worker positions.  Mr. Macurak 
reasoned that Claimant would be unable to transfer his skills and abilities into modified 
light to medium duty work demands.  He thus determined that Claimant was incapable 
of earning any wages.

16. Based on the persuasive testimony of vocational expert Mr. Ryan and 
considering a number of “human factors,” Claimant has failed to establish that it is more 



probably true than not that his June 14, 2006 industrial injury constituted a significant 
causative factor and rendered him unable to earn any wages in the same or other em-
ployment.  The FCE revealed that Claimant could work at the “medium” physical de-
mand level for a complete eight-hour day.  Doctors Aschberger and Updike imposed 
permanent physical lifting restrictions on Claimant that included 40 pounds occasionally 
and 20 pounds frequently.  Claimant was also required to limit bending and twisting.

17. Initially, Claimant continued to perform modified duties for Employer after 
he reached MMI and before he was terminated.  He was thus capable of earning wages 
from Employer.  Moreover, Mr. Ryan reviewed Claimant’s employment, educational and 
medical histories.  Mr. Ryan identified 20 possible positions in Claimant’s commutable 
labor market that were within his physical restrictions.  The positions included cashier, 
production assembler, night auditor, sales clerk, unarmed security guard, storage facility 
rental clerk and courier.  Dr. Aschberger approved 14 of the positions and Dr. Updike 
approved 19 of the positions.  Mr. Ryan thus persuasively concluded that Claimant was 
capable of earning wages in his  commutable labor market.  Although Mr. Macurak de-
termined that Claimant was incapable of earning any wages, he acknowledged that 
Claimant had earned wages with Employer after reaching MMI and failed to consider 
that doctors Updike and Aschberger approved a number of positions  that were suitable 
for Claimant.  Accordingly, because employment is  reasonably available to Claimant, he 
is capable of earning wages in some amount.

18. As a result of Claimant’s industrial injury he incurred disfigurement that 
consists of an approximately two inch long vertical scar on his  back.  The scar begins 
approximately one inch above Claimant’s belt line and was the result of Claimant’s 
March 12, 2007 microdiskectomy at L5.  The disfigurement is serious, permanent and 
normally exposed to public view.  Claimant is  thus entitled to a total disfigurement award 
of $500.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 



as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

PTD Benefits

4. Prior to 1991 the Act did not define PTD.  Weld County School Dist. RE-12 
v. Bymer, 955 P.2d 550, 553 (Colo. 1998).  Under the prevailing case law standard the 
ability of a claimant to earn occasional wages or perform certain types of gainful work 
did not preclude a finding of PTD.  Id. at 555.  A PTD determination prior to 1991 “turned 
on the claimant’s  loss of earning capacity or efficiency in some substantial degree in a 
field of general employment.”  Id.

5. In 1991 the General Assembly added a definition of PTD to the Act.  See 
§8-40-201(16.5)(a), C.R.S.  Under §8-40-201(16.5)(a), C.R.S. PTD means “the em-
ployee is  unable to earn any wages in the same or other employment.”  The new defini-
tion of PTD was intended to tighten and restrict eligibility for PTD benefits.  Bymer, 955 
P.2d at 554.  A claimant thus  cannot obtain PTD benefits if he is capable of earning 
wages in any amount.  Id. at 556.  Therefore, to establish a claim for PTD a claimant 
shoulders the burden of proving by a preponderance of the evidence that he is  unable 
to earn any wages in the same or other employment.  See §8-43-201, C.R.S.

6. A claimant must demonstrate that his industrial injuries constituted a “sig-
nificant causative factor” in order to establish a claim for PTD.  In Re Olinger, W.C. No. 
4-002-881 (ICAP, Mar. 31, 2005).  A “significant causative factor” requires a “direct 
causal relationship” between the industrial injuries and a PTD claim.  In Re of Dicker-
son, W.C. No. 4-323-980 (ICAP, July 24, 2006); see Seifried v. Industrial Comm’n, 736 
P.2d 1262, 1263 (Colo. App. 1986).  The preceding test requires the ALJ to ascertain the 
“residual impairment caused by the industrial injury” and whether the impairment was 
sufficient to result in PTD without regard to subsequent intervening events.  In Re of 
Dickerson, W.C. No. 4-323-980 (ICAP, July 24, 2006).  Resolution of the causation is-
sue is a factual determination for the ALJ.  Id.

7. In ascertaining whether a claimant is  able to earn any wages, the ALJ may 
consider various “human factors,” including a claimant's physical condition, mental abil-
ity, age, employment history, education, and availability of work that the claimant could 
perform.  Bymer, 955 P.2d at 556; Holly Nursing v. ICAO, 992 P.2d 701, 703 (Colo. App. 
1999).  The critical test, which must be conducted on a case-by-case basis, is whether 
employment exists  that is reasonably available to the claimant under his particular cir-
cumstances.  Bymer, 955 P.2d at 557.  Ultimately, the determination of whether a 



Claimant suffers  from a permanent and total disability is an issue of fact for resolution 
by the ALJ.  In Re Selvage, W.C. No. 4-486-812 (ICAP, Oct. 9, 2007).

8. As found, based on the persuasive testimony of vocational expert Mr. 
Ryan and considering a number of “human factors,” Claimant has failed to establish by 
a preponderance of the evidence that his June 14, 2006 industrial injury constituted a 
significant causative factor and rendered him unable to earn any wages in the same or 
other employment.  The FCE revealed that Claimant could work at the “medium” physi-
cal demand level for a complete eight-hour day.  Doctors Aschberger and Updike im-
posed permanent physical lifting restrictions on Claimant that included 40 pounds occa-
sionally and 20 pounds frequently.  Claimant was also required to limit bending and 
twisting.

9. As found, Claimant continued to perform modified duties for Employer af-
ter he reached MMI and before he was terminated.  He was thus capable of earning 
wages from Employer.  Moreover, Mr. Ryan reviewed Claimant’s employment, educa-
tional and medical histories.  Mr. Ryan identified 20 possible positions in Claimant’s 
commutable labor market that were within his physical restrictions.  The positions  in-
cluded cashier, production assembler, night auditor, sales clerk, unarmed security 
guard, storage facility rental clerk and courier.  Dr. Aschberger approved 14 of the posi-
tions and Dr. Updike approved 19 of the positions.  Mr. Ryan thus persuasively con-
cluded that Claimant was capable of earning wages in his commutable labor market.  
Although Mr. Macurak determined that Claimant was incapable of earning any wages, 
he acknowledged that Claimant had earned wages with Employer after reaching MMI 
and failed to consider that doctors Updike and Aschberger approved a number of posi-
tions that were suitable for Claimant.  Accordingly, because employment is reasonably 
available to Claimant, he is capable of earning wages in some amount.

Disfigurement

 10. Section 8-42-108, C.R.S. provides that a claimant may obtain additional 
compensation if he is seriously disfigured as the result of an industrial injury.  The stat-
ute affords an ALJ “great discretion” in fashioning a disfigurement award.  In Re Castro, 
W.C. No. 4-739-748 (ICAP, Dec. 31, 2008).  As found, as a result of Claimant’s  industrial 
injury he incurred disfigurement that consists  of an approximately two inch long vertical 
scar on his back.  The scar begins  approximately one inch above Claimant’s  belt line 
and was the result of Claimant’s March 12, 2007 microdiskectomy at L5.  The disfig-
urement is serious, permanent and normally exposed to public view.  Claimant is thus 
entitled to a total disfigurement award of $500.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:



1. Claimant has failed to demonstrate that he is entitled to receive PTD 
benefits.

2. Respondents are financially responsible to Claimant for a disfigurement 
award in the amount of $500.00.

3. All issues not resolved in this order are reserved for future determination.

DATED: January 12, 2009. 
Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-445-965

ISSUES

 The sole issue determined herein is whether claimant’s claim was closed by a 
final admission of liability (“FAL”).

FINDINGS OF FACT

1. On December 3, 1999, claimant suffered an admitted work injury to his low back.  

2. Dr. Leppard provided authorized medical treatment.  She referred claimant to Dr. 
Jenks for epidural steroid injections.

3. On January 2, 2002, Dr. Leppard determined that claimant was at maximum 
medical improvement (“MMI”).  She determined 25% whole person impairment.

4. On February 20, 2002, the insurer filed a FAL for permanent disability benefits.  
The FAL omitted any position on post-MMI medical benefits.  The insurer used Division 
of Workers’ Compensation form 145 for injuries after August 5, 1998.  The FAL provided 
claimant with notice that his claim will be closed unless, within 30 days, he files a written 
objection, applies for hearing on disputed issues, and filed a Notice and Proposal for a 
Division Independent Medical Examination (“DIME”) to challenge MMI or whole person 
impairment.

5. On March 15, 2002, claimant objected to this FAL.  

6. On March 21, 2002, the insurer filed an amended FAL that admitted liability for an 
additional $1,287.55 in permanent disability benefits and also admitted for post-MMI 
medical benefits.  The insurer used Division of Workers’ Compensation form 4 for inju-



ries before August 4, 1998.  The FAL provided notice to claimant that his case would 
automatically close as to the issues admitted in the FAL unless he filed an objection 
within 60 days and filed a Notice and Proposal for a DIME within 30 days to dispute 
MMI or the impairment rating.  

7. Claimant did not file an objection to the amended FAL and he did not file a Notice 
and Proposal for a DIME.

8. On February 2, 2004, claimant filed a petition to reopen based upon a change of 
condition.  He applied for hearing on the petition to reopen, withdrew that application, 
and filed another application.  He filed amended petitions to reopen on December 3, 
2005 and January 13, 2006.
9. On July 16, 2008, claimant filed the current application for hearing on the petition 
to reopen.  At hearing, claimant asserted that the amended FAL failed to close the claim.

10. The Insurer’s March 21, 2002 amended FAL failed to provide the correct statutory 
notice to close the claim.  The insurer used the Division approved form for injuries be-
fore the August 5, 1998 amendment to the statute.  The amended FAL did not inform 
claimant that, within 30 days, he must object to the FAL and apply for hearing on any 
disputed ripe issues. 

CONCLUSIONS OF LAW

1. Pursuant to section 8-43-203(2)(b)(II), C.R.S., claimant’s claim for com-
pensation and benefits was not closed by the amended FAL on March 21, 2002.  Sec-
tion 8-43-203(2)(b)(II), C.R.S., as amended for injuries after August 5, 1998, provides:

An admission of liability for final payment of compensation shall include a 
statement that this is the final admission by the workers' compensation in-
surance carrier in the case, that the claimant may contest this admission if 
the claimant feels entitled to more compensation, to whom the claimant 
should provide written objection, and notice to the claimant that the case 
will be automatically closed as to the issues admitted in the final admis-
sion if the claimant does not, within thirty days after the date of the final 
admission, contest the final admission in writing and request a hearing on 
any disputed issues that are ripe for hearing, including the selection of an 
independent medical examiner pursuant to section 8-42-107.2 if an inde-
pendent medical examination has not already been conducted.  If an in-
dependent medical examination is requested pursuant to section 
8-42-107.2, the claimant is  not required to file a request for hearing on 
disputed issues that are ripe for hearing until after completion of the divi-
sion's independent medical examination.  This information shall also be 
included in the admission of liability for final payment of compensation.  
The respondents shall have thirty days after the date of mailing of the re-
port from the division's  independent medical examiner to file a revised final 



admission or to file an application for hearing.  The claimant shall have 
thirty days  after the date respondents file the revised final admission or 
application for hearing to file an application for hearing, or a response to 
the respondents' application for hearing, as applicable, on any disputed 
issues that are ripe for hearing.  The revised final admission shall contain 
the statement required by this  subparagraph (II) and the provisions relat-
ing to contesting the revised final admission shall apply.  When the final 
admission is predicated upon medical reports, such reports  shall accom-
pany the final admission.

Although the February 20, 2002, FAL provided claimant with the correct statutory notice, 
he objected to that FAL.  The insurer then filed a new FAL.  That FAL superseded the 
first FAL.  Leewaye v. Industrial Claim Appeals Office, 178 P.3d 1254 (Colo. App. 2007).   

2. The insurer’s  amended March 21, 2002, FAL failed to provide the correct 
statutory notice.  The FAL did not inform claimant that he must object to the FAL within 
30 days  and apply for hearing on any ripe issues.  The FAL incorrectly provided the old 
notice to the claimant required by the statute before the August 5, 1998 amendment to 
the statute.  In 1998, the legislature enacted H.B. 98-1062, which added a new timeline 
and procedure for the selection of the DIME physician.  1998 Colo. Sess. Laws, Ch. 
313, p. 1427.  This new section 8-42-107.2, C.R.S., required that claimant file the Notice 
and Proposal for a DIME within thirty days  after the filing of the FAL.  The amendment 
was effective on August 5, 1998.  The Division of Workers’ Compensation developed 
two separate forms for notices to claimants with injuries before or after August 5, 1998.  
The insurer simply used the wrong form for the second FAL.  Nevertheless, the March 
21, 2002, FAL did not provide the notice that the statute required before the claim could 
close by virtue of the FAL.  As noted in Leewaye, supra, claimants could be confused by 
overlapping objection periods in two FALs.  The problem is compounded when the ob-
jection periods and notices to claimants are not even worded the same.  The statute 
shows that the General Assembly intended for claimants to receive a FAL with accurate 
notice provided by the insurer.  The Division of Workers’ Compensation has consistently 
taken administrative steps to implement this legislative purpose.  Lobato v. Industrial 
Claim Appeals Office, 105 P.3d 220 (Colo. 2005).  The defective FAL did not comply 
with the statute and did not serve to close claimant’s  claim.  See Phillips & Phillips, 
Colorado Workers’ Compensation Practice and Procedure, 2d ed., section 13.45; John-
son v. McDonald, 697 P.2d 810 (Colo. App. 1985).  Because the claim is  not closed, the 
issues regarding the petition to reopen are moot.  

ORDER

 It is therefore ordered that:

1. No benefits were requested and none are ordered herein.  All matters not 
determined herein are reserved for future determination.



DATED:  January 13, 2009   

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-365

ISSUES

¬ Did the claimant prove by a preponderance of the evidence that the claim should 
be reopened because the insurer committed an error or mistake by failing to admit liabil-
ity for disfigurement benefits in the final admission of liability?
¬ Did the claimant prove by a preponderance of the evidence that the claim should 
be reopened because the insurer committed an error or mistake by failing to provide the 
claimant with a copy of the final admission of liability translated into the Spanish lan-
guage?
¬ Did the claimant prove by a preponderance of the evidence that the claim should 
be reopened based on error or mistake in light of the fact that she did not understand 
the legal effect of the final admission of liability?
¬ Is the claimant entitled to disfigurement benefits, and if so, in what amount?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following find-
ings of fact:

1. On February 18, 2008, the claimant sustained an admitted injury arising 
out of and in the course and scope of her employment at the employer’s meat packing 
facility.  The Employer’s First Report of Injury stated that the claimant was running meat 
through a “cuber machine” when some meat got stuck in the mechanism.  The claimant 
removed a guard from the machine to get the meat unstuck, and her right hand got 
caught in the machine when it accidentally became operational. 

2. The claimant was taken to Denver Health Medical Center where x-rays 
revealed intraarticular fractures  on both sides of the distal interphalangeal joint of the 
ring finger with some comminution.  There was a fracture of the proximal dorsal aspect 
of the middle phalanx of the ring finger.  There were comminuted fractures  of the proxi-
mal and middle phalanges of the small finger with displaced bone fragments, and a 
possible nondisplaced distal tuft fracture of the long finger.

3. On February 21, 2008 Dr. Michael Ladwig, M.D., one of the claimant’s 
treating physicians, reported that the claimant “purportedly” suffered a complete ampu-
tation of the 5th digit and underwent percutaneous pinning of the 4th digit fracture.  Dr. 
Ladwig did not remove the dressing.



4. On February 26, 2008 Dr. Ryan Koonce, M.D., noted that there was some 
question “intraoperatively” about the vascular viability of the claimant’s ring finger, as 
well as  extensive soft tissue damage.  Dr. Koonce examined the split thickness skin 
graft on the dorsum of Claimant’s ring finger, and he determined it to be viable and in-
tact.

5. The parties stipulated that the claimant speaks no English.  At the hearing 
the claimant used a Spanish interpreter to translate her testimony.

6. On February 28, 2008, Dr. Ladwig referred the claimant to a Spanish-
speaking therapist.  The written referral form contains a notation that Anthony Moore 
authorized the referral.

7. Anthony Moore is  the insurance adjuster assigned by the insurer to handle 
the claim for benefits in connection with the claimant’s admitted injury.

8. On February 28, 2008, Mr. Moore spoke with the claimant over the tele-
phone.  Mr. Moore used a Spanish/English interpreting service to facilitate his conversa-
tion with the claimant.  The claimant advised Mr. Moore that her ring finger had been 
reconstructed, but the “pinky” was amputated at the base of the hand.  

9. On March 18, 2008, Mr. Moore again used the Spanish/English interpret-
ing service to speak with the claimant over the telephone.  Mr. Moore and the claimant 
discussed an alleged safety rule violation resulting in a “deduction” from her temporary 
total disability (TTD) benefits.

10. On March 25, 2008 Dr. Ron Carbaugh, Psy.D., noted the claimant had 
been referred for a psychological assessment, and authorization for this visit was ob-
tained through the insurer.  Dr. Carbaugh opined the claimant was in need of psycho-
logical treatment related to her injury, and he stated that she would likely work best with 
Dan McKenna, MA, who is  bilingual.  Dr. Carbaugh stated that his report would be for-
warded to the insurer “for authorization.”

11. On April 15, 2008, Mr. McKenna conducted a counseling session with the 
claimant.  The claimant expressed embarrassment about the appearance of her injured 
hand and fear that she would not be able to continue her work.  Mr. McKenna reported 
that the session was conducted in Spanish.  

12. On June 9, 2008, Dr. Ladwig discharged the claimant.  On June 13, 2008, 
Dr. Ladwig completed a report in which he stated the claimant reached maximum medi-
cal improvement (MMI) on June 10, 2008, with an 18% upper extremity impairment, 
which converted to 11% whole person impairment.  

13. Mr. Moore credibly testified that he received Dr. Ladwig’s MMI report and 
impairment rating on June 19, 2008.  Mr. Moore credibly testified that he believed it was 



his responsibility to file a Final Admission of Liability (FAL) within 30 days of receiving 
Dr. Ladwig’s report.

14. By July 3, 2008, Mr. Moore was aware the claimant had sustained perma-
nent disfigurement of her right hand, including amputation of the small finger at its base.  
Further, as shown by Mr. Moore’s use of an interpreter during his telephone conversa-
tions with the claimant, he was aware the claimant spoke only Spanish and did not un-
derstand English.

15. Mr. Moore did not want to file an admission of liability for the claimant’s 
disfigurement.  Because Mr. Moore considered the claimant’s amputation to be unusual, 
he preferred that an administrative law judge employed by the state evaluate the disfig-
urement.  Based on his  experience, Mr. Moore believed he would not be able to get a 
judge to evaluate the disfigurement within the thirty days he had to file the FAL.

16. On July 3, 2008, Mr. Moore telephoned the employer and spoke with 
someone named “Margaret.”  Margaret works in the employer’s human resource de-
partment and speaks English and Spanish.  

17. Mr. Moore explained to Margaret that he desired for the claimant to apply 
for a hearing concerning the issue of disfigurement, and explained the procedure for do-
ing so.  Margaret called the claimant in and explained to her, in Spanish, how to apply 
for a hearing on disfigurement.

18. On July 7, 2008, Mr. Moore prepared and mailed an FAL.  The FAL con-
tains the claimant’s name and the workers’ compensation claim number.  The FAL ad-
mits for medical benefits, TTD benefits, and permanent partial disability (PPD) benefits 
based on Dr. Ladwig’s 18% upper extremity impairment rating.  In the blank space next 
to the words “Disfigurement (total),” Mr. Moore entered “None.”  

19. The FAL was mailed to the claimant on July 7, 2008.  The FAL contains 
the standard Notice to Claimant that if the claimant disagrees with the benefits admitted 
that the claimant must file a written objection within 30 days and file an application for 
hearing on disputed issues, and file a notice and proposal to select a DIME physician if 
desired.  The FAL was written in English and contains no Spanish translation.

20. On July 10, 2008, the claimant filed an Application for Hearing – Disfig-
urement Only, requesting a “determination of additional compensation for permanent 
disfigurement.”

21. The claimant admitted that she received the FAL, and at the same time 
received a check for $4438.70.  The amount of the check equals the amount of admitted 
PPD benefits.  The claimant credibly testified that she did not understand the FAL be-
cause she does not read English.  The claimant did not understand that her claim would 
close unless she objected to the FAL and filed an application for hearing within thirty 
days.  The claimant admitted that prior to receiving the FAL she had a conversation with 



Mr. Moore concerning the fact that her TTD benefits had been reduced because the 
insurer received information that she violated a safety rule.

22. Following these events the claimant retained counsel.  Claimant’s counsel 
entered his appearance on August 27, 2008.  The claimant credibly testified that her at-
torney explained the effect of the FAL to her.

23. On August 28, 2008, claimant’s counsel filed a Petition to Reopen alleging 
“error” and “mistake.”

24. It is more probably true than not that if the claimant had acted with due 
diligence to have the FAL translated into Spanish so that she could understand it, she 
could have avoided the closure of all issues (other than disfigurement) by filing a timely 
written objection and application for hearing, or by requesting a DIME.  The ALJ finds 
the claimant acted unreasonably when she received the FAL because there is no credi-
ble or persuasive evidence that she asked someone to translate the FAL into Spanish 
so that she could understand it.  Neither is there any credible and persuasive evidence 
that the claimant timely requested the adjuster, her employer, or a coworker to explain 
the significance of the FAL.  At the time the FAL was filed the claimant knew she was 
involved in a matter having legal significance, as  shown by her conversations with the 
Mr. Moore and Margaret, her receipt of medical and temporary disability checks, and the 
fact she received a check at the same time as  the FAL.  Nevertheless, the claimant did 
not attempt to have anyone explain or translate the FAL so that she could understand it.

25. The ALJ does not find any credible or persuasive evidence that Mr. Moore, 
the insurer or the employer ever misled, or attempted to mislead the claimant, concern-
ing the contents or legal significance of the FAL.  

26. As determined during the course of the hearing, the question of whether 
the claim may be reopened based on the respondents’ alleged mistake in claiming a re-
duction in benefits based on a safety rule violation is reserved for future determination.

27. Pre-hearing administrative law judge (PALJ) Jaynes considered photo-
graphs of the claimant’s disfigurement. On August 26, 2008, PALJ Jaynes described the 
disfigurement as “amputation of right pinky finger,” and awarded $1,500 as compensa-
tion.  The order provided it would become final unless reconsideration was requested 
within 20 days.  The claimant timely requested reconsideration of the disfigurement is-
sue by filing the application for hearing on August 27, 2008.

28. At the hearing the ALJ viewed the claimant’s disfigurement caused by the 
industrial injury.  The claimant has disfigurement of a part of her body normally exposed 
to public view.  The disfigurement consists of the following: (1) The small or pinky finger 
of the right hand is completely amputated; (2) The right ring finger is bent in a down-
wards angle at the distal joint; (3) There is scarring on the outside of right hand where 
the small finger would have been if not amputated.  The scar is  approximately three 
inches in length and runs  onto the top of the right hand; (4) The second joint of the right 



ring finger is significantly enlarged displaying a swollen appearance; (5) The right ring 
finger displays  a lump or bump between second joint and the metacarpal joint; (6) The 
top of the right ring finger displays a scar that is irregularly shaped and approximately 
one inch in diameter; (7) There is a scar on the palm face of the right ring finger that 
runs the entire length of the finger approximately three inches long; (8) There is a scar 
on the inside of the right wrist that is approximately one inch in length.

29. At hearing the ALJ ruled that the issue of whether the claim should be re-
opened based on the respondents’ alleged mistake in claiming a reduction in benefits 
based on a safety rule violation would be reserved for future determination.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitle-
ment to benefits  by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

REOPENING BASED ON FAILURE TO ADMIT FOR DISFIGUREMENT

 The claimant contends that she established an error or mistake sufficient to re-
open her claim based on Mr. Moore’s action in failing to admit for disfigurement benefits 
when he filed the FAL.  The claimant argues that the “correct way to file the final admis-
sion was to leave disfigurement blank or admit for an amount.”  The respondents  argue 
that there was no error or mistake since no rule or statute required Mr. Moore to admit 



for disfigurement.  Alternatively, the respondents  argue that the issue of disfigurement 
remains open because the claimant timely requested a hearing.  In such circumstances, 
the respondents argue that even if Mr. Moore erred or made a mistake by failing to ad-
mit for disfigurement, it is  not the type of error mistake that justifies reopening the entire 
claim.  The ALJ agrees with the respondents’ second argument.

 Section 8-43-203(2)(b)(II), C.R.S., provides that a claim will be automati-
cally closed “as to the issues  admitted in the final admission if the claimant does not, 
within thirty days after the date of the final admission, contest the admission in writing 
and request a hearing on any disputed issues that are ripe for hearing.”  An FAL that is 
not challenged in accordance with the statutory procedures  constitutes an “award” for 
purposed of the reopening statute.  Consequently an unchallenged FAL is binding as to 
the issues admitted and resolved by the FAL unless the claim is reopened as to those 
issues.  Section 8-43-203(2)(d), C.R.S., Berg v. Industrial Claim Appeals Office, 128 
P.3d 270 (Colo. App. 2005).  Conversely, issues not addressed by an FAL remain “open” 
for adjudication.  Dalco Industries, Inc. v. Garcia, 867 P.2d 156 (Colo. App. 1993).

An “award” may be reopened on the grounds of “error” or “mistake.”  Section 8-
43-303, C.R.S.  The party seeking to reopen bears the burden of proof to establish 
grounds to reopen.  See Richards v. Industrial Claim Appeals Office, 996 P.2d 756 
(Colo. App. 2000).  A claim need not be reopened if, as a result of the reopening, no ad-
ditional benefits can be awarded.  Richards v. Industrial Claim Appeals Office, supra.

The term “mistake” refers to any mistake whether one of law or fact.  Renz v. La-
rimer County School District Poudre R-1, 924 P.2d 1177 (Colo. App. 1996).  The author-
ity to reopen is  discretionary provided the statutory criteria have been met.  Berg v. In-
dustrial Claim Appeals Office, supra.  In order to reopen based on mistake the ALJ must 
determine that there was a mistake that affected the prior award.  If there was a mistake 
the ALJ must determine whether, under the circumstances, it is the type of mistake that 
justifies reopening the claim.  Travelers Insurance Co. v. Industrial Commission, 646 
P.2d 399 (Colo. App. 1981).  Factors the ALJ may consider when determining whether a 
mistake warrants reopening include the potential for injustice if the mistake is perpetu-
ated, and whether the party seeking to reopen could have avoided the mistake by the 
exercise of due diligence in the handling or adjudication of the claim.  Klosterman v. In-
dustrial Commission, 694 P.2d 873 (Colo. App. 1984); Travelers Insurance Co. v. Indus-
trial Commission, supra.

The ALJ concludes that at the time the claimant filed the petition to reopen this 
claim, the issue of “disfigurement” remained open.  Specifically, the claimant filed an 
application for hearing on the issue of disfigurement within 30 days of the date the FAL 
was filed.  Filing the application for hearing on disfigurement sufficed as a written objec-
tion to the FAL with respect to the issue of disfigurement, and also fulfilled the statutory 
requirement to file an application for hearing.  Section 8-43-203(2)(b)(II); see Stefanski 
v. Industrial Claim Appeals Office, 128 P.3d 282 (Colo. App. 2005) (any pleading that 
adequately notifies the employer that the claimant does not accept the FAL constitutes 



substantial if not actual, compliance with obligation to provide written objection), aff’d. 
on other grounds, Sanco Industries v. Stefanski, 147 P.3d 5 (Colo. 2006).

The ALJ concludes that even if Mr. Moore erred or committed a mistake by failing 
to admit liability for disfigurement, that is not the type of error or mistake that justifies 
reopening every other issue addressed in the FAL.  In this regard the ALJ notes the 
claimant received timely notice of the FAL, and does not claim that she was actually 
prevented from acting in a timely fashion to contest issues  other than disfigurement.  As 
determined in Finding of Fact 24, had the claimant acted with due diligence to have the 
FAL translated into Spanish so that she could understand it, she could have avoided the 
closure of all issues (other than disfigurement) by filing a timely written objection and 
application for hearing, or by requesting a DIME.  Similarly, if the claimant had asked 
the adjuster, her employer, or a coworker to assist her in understanding the significance 
of the FAL she could have avoided closure.  However, there is no credible or persuasive 
evidence that the claimant acted reasonably by seeking or obtaining any assistance.   
Finally, the claim remains  open on the issue of disfigurement.  Therefore, the claimant 
will not suffer any real injustice as a result of Mr. Moore’s alleged mistake in failing to 
admit for disfigurement benefits.  

REOPENING BASED ON FAILURE TO PROVIDE FAL IN SPANISH

 The claimant contends  that the “respondents had a constitutional and legal obli-
gation to provider her with a final admission in Spanish.”  The claimant reasons that this 
obligation followed from the fact that Mr. Moore knew she did not read or speak English.  
The claimant contends the failure of the insurer to provide a copy of FAL in Spanish 
constitutes and error or mistake sufficient to reopen the claim.  The ALJ disagrees that 
the insurer committed any “error” or “mistake.”

 Insofar as the claimant is  arguing that Mr. Moore erred or made a mistake by fail-
ing to provide a copy of the FAL in Spanish, the ALJ finds the claimant failed to prove 
that the insurer committed any error or mistake.  The claimant alleges that the insurer 
had a legal or constitutional duty to have the FAL translated into Spanish.  However, the 
claimant cites no statute, rule or other authority that would impose such a duty on the 
insurer.  

 In Romero v. American Worldwide, Inc., W.C. No.  4-637-244 (ICAO August 14, 
2007), the Panel determined that a claimant was not “deprived of due process” where 
he was unable to read and write the English language, and as a result failed timely to 
object to a written FAL.  The Panel noted that the ALJ found the claimant had “relatives 
who could help him with reading,” and therefore, “had the resources to have the final 
admission of liability read and explained to him.”  

Significantly, the Romero Panel cited People v. Villa-Villa, 983 P.2d 181 (Colo. 
App. 1999) in support of its conclusion.  In Villa-Villa the defendant was charged with 
“driving after judgment prohibited.”  Proof of “actual knowledge of the order of revoca-
tion as a habitual offender” was an essential element of the offense charged.  The evi-
dence showed that the revocation notice had been sent to the defendant in English.  



The defendant proposed to call an expert witness to testify that he lacked comprehen-
sion of the letter because it was written in English and the defendant’s primary language 
was Spanish.  The Court of Appeals  held that the trial court correctly ruled that the prof-
fered testimony was irrelevant as a matter of law.  The Court of Appeals  stated that re-
gardless “of whether the defendant could read English, once he received the notice, it 
became his duty to have the letter translated.”  The court cited with approval several 
authorities from other jurisdictions  for the proposition that, “English-only notices put de-
fendants on inquiry notice and place a burden on the defendants  to have the notices in-
terpreted to discern their meaning.”

If there is no duty to give legal notices in Spanish when failure to abide by such 
notices can result in criminal penalties, it is  doubtful that there is any duty for an insurer 
to translate an FAL into Spanish in the context of a workers’ compensation claim.  As 
stated by the Panel in Romero, “to the extent that the claimant seeks  an institutional 
remedy regarding the sufficiency of the notice provisions contained in final admissions 
of liability, such relief must be sought through legislative or, possibly, quasi-legislative 
means.”

Finally, the ALJ notes that OACRP 21, governing the use of interpreters in work-
ers’ compensation hearings, provides that “a party that does  not adequately speak or 
understand English, or any party who calls  a witness  who does not adequately speak or 
understand English, must arrange for a foreign language interpreter to be present at any 
hearing.”  The ALJ considers this rule to be indicative of a policy that in workers’ com-
pensation cases  litigation costs associated with interpreters and translations are con-
sidered to be the responsibility of the litigants themselves.  The ALJ considers costs of 
interpretation that are incurred in furtherance of litigation to be an entirely different issue 
than costs of interpretation that must be incurred to provide statutorily mandated rea-
sonable and necessary medical treatment.  See Jarosinski v. Industrial Claim Appeals 
Office, 62 P.2d 1082 (Colo. App. 2002).

It follows that Mr. Moore and the insurer did not commit any “error” or “mistake” of 
fact or law when they failed to provide the claimant with a Spanish copy of the FAL.  
Therefore, the ALJ concludes the claimant failed to prove any basis to reopen.

The claimant also advances a somewhat different theory in support of reopening.  
The claimant, citing Sickler v. City Market, W.C. No. 4-638-377 (ICAO July 25, 2008), 
argues that because she did not understand her rights to object to the FAL, and the re-
spondents could have avoided the problem by filing an FAL in Spanish, hermisunder-
standing rises to the level of mistake or error sufficient to reopen the claim.  Thus, in this 
argument the claimant alleges that the mistake was her own.

The ALJ concludes that, although the claimant may have been “mistaken” con-
cerning her rights and obligations with respect to contesting the FAL, that mistake is  not 
the type of mistake that justifies  reopening the issues that were closed as a result of the 
failure timely to contest the FAL.  As determined in Finding of Fact 24, the ALJ finds  the 
claimant failed to exercise due diligence with respect to ascertaining the legal signifi-
cance of the FAL.  There is no credible and persuasive evidence that the claimant 



sought any assistance in understanding the significance of the FAL, despite the fact that 
she knew she was  involved in a workers’ compensation claim, and she knew there were 
legal ramifications to her claim.  Indeed, the claimant had consulted about the claim with 
Mr. Moore and Margaret, the employer’s human resources person.  These consultations 
had been conducted through an interpreter or, with Margaret, in Spanish.  Further, as 
determined in Finding of Fact 25, there is no credible or persuasive evidence that the 
Mr. Moore, the insurer or the employer ever misled the claimant concerning the contents 
or legal significance of the FAL.  

The ALJ does not consider Sickler v. City Market to constitute legal authority that 
is  contrary to the result reached here.  Indeed, the Panel that decided Sickler expressly 
noted that the questions  of whether “there was a mistake made, and if so, whether it 
was the type of mistake, which justifies reopening a case, is  to be made by the ALJ” in 
the exercise of his or her discretion.  The Sickler Panel merely ruled that there was no 
abuse of discretion shown when the ALJ reopened the claim under the specific facts 
discussed in the order.

DISFIGUREMENT

 The claimant seeks an award of disfigurement benefits.  The claimant argues that 
she should receive an award of $8000 because she has sustained “extensive body 
scars” and the loss of a limb.

 Section 8-42-108(1), C.R.S., permits the ALJ to award up to$4000 for disfigure-
ment of “parts of the body normally exposed to public view.  Section 8-42-108(2), C.R.S. 
provides that the ALJ “may allow” up to $8000 as compensation for various types  of dis-
figurement including “extensive body scars” or “stumps due to loss or partial loss  of 
limbs.”

 The ALJ infers that the General Assembly’s use of the term “may” means that the 
ALJ’s authority to award extra compensation in any of the circumstances described in § 
8-42-108(2) is discretionary.  That is, if the ALJ determines that any of the circum-
stances listed in subsection (2) exists, the ALJ is  permitted to exceed the $4000 limit 
established in subsection (1) if the ALJ considers  such extra compensation to be war-
ranted in light of the particular disfigurement in question.  

 The ALJ assumes, for the sake of argument, that the disfigurement described in 
Finding of Fact 28 qualifies as “extensive body scars” for purposes of § 8-42-108(2)(b).  
Similarly, the ALJ assumes that the complete amputation of the claimant’s small finger 
qualifies as the complete or partial loss of a “limb” for purposes of § 8-42-108(2)(c).  
Thus, the claimant could qualify for an award of up to $8000.

 However, in the exercise of his discretion, the ALJ concludes that an appropriate 
award for the disfigurement described in Finding of Fact 28 is $3,800.  

ORDER



 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. Insurer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

2. Issues not resolved by this  order, including whether the claim should be 
reopened based on the respondents’ action in claiming a reduction in benefits for an al-
leged safety rule violation, are reserved for future determination.

3. The claimant’s petition to reopen W.C. 4-751-365 is denied and dismissed.

4. The insurer shall pay the claimant disfigurement benefits in the amount of 
$3,800.

DATED: January 13, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-677-703

ISSUES

 The issues for determination are maximum medical improvement (MMI) and 

temporary disability benefits. 

FINDINGS OF FACT

1.  Claimant suffered an admitted injury on April 4, 2005, when she tripped and 

fell on concrete.  Claimant had immediate back and foot pain. Claimant was  at Lutheran 

Hospital when the injury occurred and she immediately sought medical care in their 

emergency room.

2.  Claimant was subsequently sent to Concentra for treatment of her injuries.  

Dr. Plotkin became her primary care physician.  Claimant also received care from a 

number of other doctors and therapists through referrals from Dr. Plotkin.  This  included 

podiatrists  and an orthopedic surgeon for her foot problems, physiatrists for her muscu-

loskeletal problems, and a psychologist and psychiatrist for the emotional effects of the 

injury.  



3.  Dr. Castro, an authorized treating physician, placed Claimant at MMI on April 

23, 2007.  Dr. Castro gave Claimant "a few more visits  of physical therapy to wrap up 

and advance her home program."  Dr. Castro further stated, "Beyond that, I would not 

recommend any further treatment."  Dr. Castro did not release Claimant to return to 

work without restrictions. 

4.  Dr. Plotkin, an authorized treating physician, examined Claimant on June 19, 

2007. Dr. Plotkin stated that Claimant had reached MMI. Dr. Plotkin noted that Claimant 

"may require some additional injections which can be performed on a maintenance 

basis."  Other maintenance care that Dr. Plotkin recommended included medications 

and chronic pain management from Dr. Castro, maintenance medications  from himself, 

maintenance physical therapy, chronic pain counseling with Jan Thurn, and two mainte-

nance rechecks with Dr. Stone. Dr. Plotkin restricted Claimant from no lifting, pushing or 

pulling greater than ten pounds; walk and stand as tolerated; sit and change positions 

as needed. 

5.  Respondents filed a Final Admission on June 7, 2007, admitting for Dr. Cas-

tro’s impairment rating and medical care after MMI. Claimant requested a DIME.  Dr. 

Bennett Machanic performed the DIME on July 10, 2008.  He found that Claimant was 

not at MMI.  

6.  Respondents timely filed an Application for Hearing on August 15, 2008, as 

required by Section 8-43-203(2)(b)(II), C.R.S. Claimant filed a response to the hearing 

application on August 22, 2008, and the hearing was set for December 4, 2008.  A hear-

ing notice was sent to the parties by the OAC on September 4, 2008, which confirmed 

the hearing date of December 4, 2008.  

7. Claimant has received treatment for her compensable injuries since being 

placed at MMI.  Dr. Lindenberg examined Claimant on May 22, 2007, and injected her 

left foot.  On June 12, 2007, he injected both her right and left lower extremity. Dr. Lin-

denberg examined Claimant on June 27, 2007. The doctor recommended further diag-

nostic tests, which were negative.  On July 3, 2007, he injected her left side. 

8. Janice Thurn, Ph.D., Licensed Psychologist, examined Claimant and recom-

mended eight to ten therapy sessions.  Dr. Thurn provided treatment to Claimant on 



June 13, 2007, June 26, 2007, July 25, 2007, August 25, 2007, and November 14, 

2007.  

9.  Dr. Entin, a psychiatrist, performed a psychiatric pain evaluation on August 1, 

2007.  He adjusted Claimant’s medications and followed up with her on August 29, 

2007, September 26, 2007, October 23, 2007, January 15, 2008, March 11, 2008, April 

7, 2008, July 28, 2008, and September 16, 2008.  Dr. Entin has managed Claimant’s 

psychotropic medications, as well as her pain medications, since she was released from 

care with Dr. Castro.  

10.  Claimant attempted to return to Dr. Plotkin for treatment, but she was unable 

to see the doctor because he was on leave from the clinic.  Claimant tried to get addi-

tional care at Concentra and she had appointments with two other Concentra doctors.  

They refused to provide Claimant with care.  She finally sought care on her own with 

other doctors in order to try and improve her medical condition and return to work.  

11.  Claimant began treatment at Mapleton Hill Orthopaedics on November 16, 

2007.  Several MRIs were taken and reviewed. She received a series  of injections. Her 

orthotics were adjusted. 

12.  The most recent record shows Claimant received an injection with good pain 

relief on May 13, 2008.  Claimant received chiropractic care from Dr. Kennedy from 

March 3, 2008, to May 8, 2008.  Dr. Kennedy noted that Claimant's response to care 

was favorable.

13.  Dr. Ryan examined Claimant on June 28, 2007.  He stated that Claimant 

was not at MMI for her intermetatarsal bursitis, plantar fasciitis, her cervical and lumbar 

conditions, or her psychological condition. 

14.  Dr. Shaw examined Claimant on September 4, 2007.  Dr. Shaw stated that 

Claimant was clearly at maximum medical improvement. 

15.  Dr. Machanic, the DIME physician who stated that Claimant was  not at MMI, 

recommended an EMG nerve conduction study to determine if Claimant has tarsal tun-

nel syndrome.  Dr. Machanic also stated that a psychiatrist should sort out what is re-

lated to the compensable accident.  



16.  On October 28, 2008, the Division of Workers' Compensation indicated that 

it had received the DIME report and that nothing further was  to be done with the DIME 

at that time.  The Division noted that the DIME physician had determined that Claimant 

was not at MMI. 

17.  Dr. Ryan gave Claimant comprehensive work restrictions on June 28, 2007.  

Claimant testified that Dr. Plotkin agreed with these restrictions, except for the estimate 

of how much Claimant would be absent if she returned to work. 

18.  Claimant tried to return to work, both before and after Dr. Castro and Dr. 

Plotkin said Claimant was at MMI.  During the time Claimant was  being treated by Dr. 

Plotkin, she would fax Employer a copy of her restrictions after each doctor’s appoint-

ment.  She also sent the Employer the restrictions that were given to Claimant at the 

time Dr. Plotkin put Claimant at MMI.  Employer repeatedly informed Claimant that she 

could not return to work with her restrictions.  

CONCLUSIONS OF LAW

1. Respondents requested at the commencement of the hearing that the hearing 
not go forward.  Counsel argued that the DIME was not complete until October 28, 
2008, when the DIME unit filed a letter with the parties that the DIME had found Claim-
ant to be “Not at MMI”, and thus a new hearing application filed by Respondents should 
be the one on which a hearing was held.  
2. Claimant’s counsel objected to the continuance of the hearing.  She argued that 
the hearing application had been filed by Respondents pursuant to statute (Section 8-
43-203(2)(b)(II), C.R.S.) and they had adequate time to prepare for hearing; a continu-
ance had not been requested by Respondents prior to the day of hearing although it 
had been more than thirty days since the DIME Unit had mailed its letter; Claimant had 
an expert witness prepared to testify if necessary; and Claimant was prepared to go 
forward at that time.  Since Respondents provided no good cause to support the re-
quest to continue the hearing, the request was denied by the ALJ.
3. “The medical impairment rating of the DIME physician is binding on the parties 
and the ALJ unless overcome by clear and convincing evidence.” Section 8-42-
107(8)(c), C.R.S.  Clear and convincing evidence is evidence demonstrating that it is 
"highly probable" that the DIME physician's rating is incorrect. American Compensation 
Insurance Co. v. McBride, 107 P.3d 973, 980 (Colo.App. 2004).  “Such evidence must 
be unmistakable and free from serious or substantial doubt.” Leming v. Industrial Claim 
Appeals Office, 62 P.3d 1150 (Colo.App. 2002).
4. The opinion of the DIME physician, Dr. Machanic, is supported by the opinion of 
Dr. Ryan as well as by Claimant's course of treatment since she was placed at MMI in 
April 2007.  The opinions of Dr. Shaw, Dr. Castro, Dr. Plotkin, and others do not con-
vince the ALJ that it is highly probable the opinion of the DIME physician was incorrect.  



Insurer has not overcome the opinion of the DIME physician by clear and convincing 
evidence.  Claimant is not at MMI at this time. 
5. Insurer paid Claimant temporary total disability benefits through April 22, 2007.  
On April 23, 2007, Dr. Castro did not release Claimant to return to work without restric-
tions. On June 19, 2007, Dr. Plotkin restricted Claimant from no lifting, pushing or pull-
ing greater than ten pounds; walk and stand as tolerated and sit as needed; and change 
positions as needed. Claimant is not at MMI and she has not been released to return to 
work.  
6. Claimant requested a DIME and she was found not to be at MMI by the DIME 
doctor.  Claimant’s right to TTD benefits continued when none of the other conditions 
under Section 8-42-105(3), C.R.S., applied to the Claimant.  
7. “Temporary disability benefits are payable where the claimant is disabled from 
performing his regular employment as a result of the industrial injury and suffers an ac-
tual wage loss. PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). . . . [W]here 
the respondents admit liability for temporary disability benefits they inherently admit the 
existence of a causal connection between the injury and the temporary wage loss.” In re 
Rakestraw, W.C. No. 4-384-349 (ICAO, 10/3/2005).  
8. Claimant testified that she tried to return to employment with Employer on a 
number of occasions.  However, it could not accommodate Claimant’s restrictions, in-
cluding her permanent restrictions after she was declared to be at MMI by Dr. Castro 
and Dr. Plotkin.  
9. Claimant is not at MMI, and she has permanent restrictions that cannot be ac-
commodated by Employer. Claimant is entitled to ongoing temporary total disability 
benefits until terminated pursuant to law. 

ORDER

1. The opinion of the DIME physician that the Claimant is not at MMI can only be 
overcome by clear and convincing evidence. Section 8-42-107(8)(b), C.R.S.  Since that 
was not done in this case, Claimant is not at MMI.
2.  Insurer is liable for temporary total disability benefits continuing past April 22, 
2007, until terminated pursuant to law.  Section 8-42-101, C.R.S.  Insurer may apply any 
payments of permanent disability benefits to the temporary disability benefits owed.  In-
surer shall pay Claimant interest on any benefits not paid when due.  
3.  Issues not determined by this order are reserved. 

DATED:  January 13, 2009

Bruce C. Friend
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-540-676

PROCEDURAL HISTORY



On August 13, 2008, claimant filed an Application for Hearing, seeking a hearing 
on his Petition to Reopen his claim for Permanent Total Disability benefits.  Respon-
dents filed a Response to Application for Hearing on August 20, 2008, raising a number 
of affirmative defenses, including a statute of limitations defense.

At the close of claimant’s evidence in his case-in-chief, respondents  moved to 
dismiss claimant’s Petition to Reopen under C.R.C.P. 41(b)(1).  Respondents argued 
that claimant’s Petition to Reopen is time-barred by §8-43-303, C.R.S. (2008).  The 
Judge granted respondents’ motion to dismiss.  

ISSUES

¬ Did respondents prove by a preponderance of the evidence that claimant’s peti-
tion to reopen his claim is time-barred?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer operates a public utility that provides electric power to custom-
ers.  Claimant's date of birth is April 12, 1949; his age at the time of hearing was 59 
years.  Claimant worked for employer from 1982 until May 31, 2005, when he termi-
nated his employment and began receiving long-term disability benefits.

2. Claimant suffered a work-related injury to his lower back on August 22, 
2001.  R. James McLaughlin, M.D., is an authorized treating physician (ATP).  Dr. 
McLaughlin diagnosed a lumbar strain, with degenerative joint disease, and placed 
claimant at maximum medical improvement (MMI) on May 3, 2002. Dr. McLaughlin 
rated claimant’s permanent medical impairment at 7% of the whole person, after appor-
tionment.

3. Insurer filed a Final Admission of Liability (FAL) on May 13, 2002, admit-
ting liability for permanent partial disability (PPD) benefits in the amount of $20,619.04 
based upon Dr. McLaughlin’s  7% rating.  Insurer paid claimant the $20,619.04 sum at a 
weekly rate of $354.91 over the period of time from May 3, 2002, through June 12, 
2003.  Insurer’s indemnity payment print-out (Respondents’ Exhibit K) shows that in-
surer issued claimant the final payment of the $20,619.04 in PPD benefits by check 
dated June 11, 2003.  Claimant failed to object to the May 13, 2002, FAL.  Claimant’s 
claim closed by operation of law.  

4. Based upon a recommendation for additional curative treatment, respon-
dents agreed to reopen claimant’s claim for additional medical benefits.  On May 5, 
2004, insurer filed a General Admission of Liability, admitting liability only for additional 
medical benefits.   



5. Dr. McLaughlin subsequently placed claimant back at MMI as of October 
21, 2004.  Dr. McLaughlin determined that claimant’s permanent medical impairment 
had increased by an additional 3% of the whole person.  On December 22, 2004, in-
surer filed a FAL, admitting liability for additional PPD benefits.  

6. The Division of Workers’ Compensation (division) issued a letter on Janu-
ary 7, 2005, disagreeing with insurer’s calculation of claimant’s PPD award and direct-
ing insurer to file a revised FAL.  

7. Insurer filed a revised FAL on January 26, 2005, admitting liability for PPD 
benefits consistent with the division’s  calculation.  In the revised FAL, insurer showed 
that it had previously paid in full claimant’s prior PPD award of $20,619.04, which was 
based upon Dr. McLaughlin’s initial rating of 7% of the whole person.  Insurer also 
shows its calculation of claimant’s additional award of PPD benefits in the amount of 
$8,526.67, which was based upon Dr. McLaughlin’s 3% whole person rating.  Insurer’s 
revised FAL further reflects  an admission for claimant’s total award of PPD benefits in 
the amount of $29,145.71 ($20,619.04 + $8,526.67 = $29,145.71), representing an 
award based upon impairment of 10% of the whole person.

8. The Benefit History section of the revised FAL however misrepresents  the 
payment history of the overall PPD award of $29,145.71.  It fails to reflect that insurer 
had previously paid the prior PPD award in the amount of $20,619.04 at the weekly rate 
of $354.91 from May 3, 2002, through June 12, 2003.  The Benefit History section of the 
revised FAL instead shows payment of the overall PPD award of $29,145.71 at the 
weekly rate of $354.91, running from the second MMI date of October 21, 2004, through 
May 17, 2006.

9. Under the revised FAL, insurer actually owed claimant additional PPD 
benefits in the amount of $8,256.67, not in the amount of $29,145.71.  At the weekly 
rate of $354.91, insurer paid out the PPD award of $8,256.67 over a period of twenty-
four weeks and two days, from the MMI date of October 21, 2004, through April 8, 2005.  
Crediting insurer’s indemnity payment print-out (Respondents’ Exhibit K), insurer issued 
the final payment of the $8,256.67 by check or about April 13, 2005.   

10. On December 7, 2007, claimant filed his Petition to Reopen, alleging a 
change in condition and error or mistake.  Claimant supported his  Petition to Reopen with 
a December 3, 2007, report from Psychiatrist Kenneth D. Krause, M.D.

11. Claimant filed his  December 7, 2007, Petition to Reopen 6 years and 108 
days after his date of injury of August 22, 2001.  December 7, 2007, is 2 years and 209 
days after April 13, 2005, the last date claimant’s PPD benefits became due or payable.

CONCLUSIONS OF LAW



Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Respondents argue they have proven by a preponderance of the evidence that 
claimant’s petition to reopen his claim is time-barred under the provisions of §8-43-303.  
The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

The Judge's factual findings  concern only evidence that is  dispositive of the is-
sues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has  rejected evidence contrary to the above findings as un-
persuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

Section 8-43-303(1), supra, provides:

At any time within six years after the date of injury, the director or an 
administrative law judge may … review and reopen any award on the 
ground of fraud, an overpayment, an error, a mistake, or a change in con-
dition ….

Section 8-43-303(2)(a), supra, further provides:

At any time within two years after the date the last temporary or per-
manent disability benefits  … excluding medical benefits become due 
or payable, the director or administrative law judge may … review and 
reopen an award on the ground of … an error, a mistake, or a change in 
condition …. 

(Emphasis added).

 Here, the Judge found claimant filed his Petition to Reopen on December 7, 
2007.  Claimant filed his Petition to Reopen 6 years and 108 days after his  date of injury 
of August 22, 2001, and 2 years  and 209 days after April 13, 2005, the last date claim-
ant’s PPD benefits became due or payable.  Claimant filed his Petition to Reopen out-
side the time limits allowed under §§8-43-303(1) and (2)(a).  Respondents thus proved 
by a preponderance of the evidence that claimant’s Petition to Reopen is  time-barred, 
such that the Judge lacks jurisdiction to reopen claimant’s claim.



 The Judge concludes claimant’s December 7, 2007, Petition to Reopen should 
be denied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s December 7, 2007, Petition to Reopen is denied and dis-
missed, with prejudice.

2. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _January 13, 2009_

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-740

ISSUES

 The issues determined herein are compensability and average weekly wage.  
The parties stipulated that claimant would be entitled to intermittent periods of tempo-
rary disability benefits, but they did not stipulate or litigate any specific time periods.  

FINDINGS OF FACT

1. Claimant has been employed as a maintenance technician with Employer since 
December 2007.  Employer operates the apartment complex where Claimant works and 
lives.  Claimant’s job duties include grounds keeping, snow shoveling, preparing apart-
ments for new renters, moving evicted tenants and performing repairs and maintenance 
on apartment units.  The job is physically demanding, requiring heavy lifting and carry-
ing and frequent bending, stooping, and crouching.  

2. Claimant usually works 40 hours a week with occasional overtime.  His base av-
erage weekly wage calculated over 16 weeks is $484.75, as stipulated by both parties.    

3. As of April 9, 2008, claimant was enrolled in the employers’ health insurance 
plan.  

4. Claimant experienced occasional preexisting low back pain due to construction 
work, but did not obtain medical care for any preexisting problem.  



5. On October 5, 2007, claimant was involved in a motor vehicle accident, but was 
not injured.  He was parked when another vehicle turned and clipped his vehicle.  
Claimant did not seek medical treatment following that accident.  In January 2008, 
claimant settled his claim against the auto insurer.

6. Between April 4 and 9, 2008, as part of his job duties for the employer, claimant 
helped move his household goods into a new residence and then moved his supervi-
sor’s household goods into a new residence.  The move of the supervisor took approxi-
mately two days on April 8 and 9 and included moving very heavy items such as solid 
oak furniture and a big screen TV.  

7. Claimant experienced no back pain immediately prior to or during most of the 
day, April 9, 2008.  By the end of the day, however, he began to experience stiffness 
and pain in his back.  He did not think the pain was serious and did not immediately re-
port it to his employer.  By the next morning, however, his pain was significantly worse 
and it continued to worsen as the day wore on.  Still, claimant was hopeful the pain 
would resolve and he would not require medical care.          

8. On April 10, 2009, claimant told a coworker, Mr. Scheffe, that he hurt his back 
moving furniture the previous day.  Mr. Scheffe observed claimant exhibiting obvious 
pain behaviors on that date.          

9. Over the next several days, claimant continued to experience pain, which wors-
ened in intensity.  He continued to perform his regular work duties.      

10. Because claimant was not sure if moving employees was an activity sanctioned 
by his employer, he was concerned that reporting the injury would cause problems for 
both him and his supervisor.  In spite of this, claimant told his supervisor on approxi-
mately April 21, 2008, that he had back pain since the April 9 furniture move, although 
he thought that it might be due to the motor vehicle accident.  At the time of this report, 
claimant’s supervisor did not refer claimant to a physician and did not fill out an injury 
report.    

11. Because he continued to worsen, was less able to perform his work duties, and 
because he was frustrated by his employer’s failure to send him for medical care, 
claimant sought treatment on May 7, 2008, with his family physician, Dr. Sean O’Don-
nell.  Claimant reported a history of prior back pain and the October 2007 motor vehicle 
accident without any definite injury.  Dr. O’Donnell encouraged claimant to contact the 
auto insurance carrier to see if they would pay for treatment.   

12. On May 8, 2008, claimant called the auto insurer and indicated that he had low 
back pain the “past few months” related to the motor vehicle accident.  He requested 
authorization of treatment, but the adjuster refused to preauthorize any such treatment.



13. Claimant also sought chiropractic treatment with Dr. Knoche on May 8, 2008, 
providing a history of the October 2007 motor vehicle accident.    

14. Dr. O’Donnell prescribed medication and later sent claimant for x-rays and a 
magnetic resonance image (“MRI”).  The x-rays were negative; however, the MRI on 
May 15, 2008, revealed a L5-S1 disc protrusion with nerve root impingement and an 
annular tear.  

15. Claimant again spoke with his supervisor on May 9, 2008.  This time, claimant 
was provided an incident form to complete and was referred to Dr. Ogrodnick.  

16. On May 9, 2008, Dr. Cuccinelli examined claimant, who reported the history of 
the household moves in April.  Claimant did not report any history of the motor vehicle 
accident.  Dr. Cuccinelli diagnosed lumbar strain, prescribed medications, recom-
mended continuing chiropractic care, and provided work restrictions against bending 
and lifting over 10 pounds.  

17. On May 19, 2008, Dr. Ogrodnick treated claimant, who reported the history of the 
work injury moving the household goods, but no history of the motor vehicle accident.  
Dr. Ogrodnick diagnosed L5-S disc protrusion.  He continued to treat claimant until June 
2, 2008, when the parties agreed to Dr. Richman as the authorized treating physician.  
On May 30, Dr. Ogrodnick noted that claimant refused to provide a release for Dr. 
O’Donnell’s medical records.  

18. On May 9, 2008, Mr. Akerlund, claimant’s supervisor, authored a written state-
ment which said that claimant said that his back was sore and he did not know what 
happened, but maybe it was due to moving furniture.  

19. On May 9, 2008, claimant completed an Employee’s Report of Incident form on 
which he mistakenly indicated the incident happened in March, but correctly reported 
that the pain started as a result of moving furniture.       

20. On June 16, 2008, Dr. Griffis performed electromyography and nerve conduction 
studies (“EMG”), which showed left S1 radiculopathy.

21. Claimant continued to work full time until July 2008.  On July 1, 2008, Dr. Rich-
man reduced claimant’s work hours to 6 per day.          

22. On July 7, 2008, claimant began to work only part-time for the employer.  As a 
result, the employer terminated claimant’s health insurance benefits effective August 1, 
2008.

23. On August 8, 2008, claimant returned to full-time work for the employer.  The 
employer again offered claimant health insurance benefits, which would have cost 
claimant approximately $90 per month.  Claimant declined the health insurance due to 



the cost.  The employer did not provide health insurance to claimant at any time after 
August 1, 2008.                  

24. On October 31, 2008, Dr. Scott performed an independent medical examination 
(“IME”) for respondents.  He diagnosed L5-S1 disc protrusion with S1 nerve root im-
pingement.  Dr. Scott was unable to say that the injury was work-related because of the 
history that claimant provided to other providers did not include the work injury.  

25. Dr. Scott admitted that acute events commonly cause chronic degenerative 
changes to become symptomatic and agreed that the work injury probably caused the 
symptoms, if claimant actually reported the work injury before May 8.  

26. Claimant has proven by a preponderance of the evidence that he suffered an ac-
cidental injury to his back arising out of and in the course of employment on April 9, 
2008.  Claimant suffered only occasional preexisting low back pain due to construction 
work, but did not obtain medical care for any preexisting problem.  He did not injure his 
back in the October 5, 2007, motor vehicle accident.  His statement to the auto insur-
ance adjuster was foolhardy, but does not demonstrate that he in fact injured his back in 
the auto accident.  Claimant complained on April 10 to his coemployee, Mr. Scheffe, that 
he had low back pain.  Mr. Scheffe observed claimant’s pain behaviors on that date.  
Claimant told his supervisor on approximately April 21, 2008, that he had back pain 
since the April 9 furniture move, although he thought that it might be due to the motor 
vehicle accident.  Claimant did not first make a work injury attribution of the pain after 
the May 8 denial by the auto insurance adjuster.  After that denial, claimant pursued the 
workers’ compensation claim.  Dr. Scott admitted that acute events commonly cause 
chronic degenerative changes to become symptomatic.  Dr. Scott agreed that the work 
injury probably caused the symptoms if claimant actually reported the work injury before 
May 8.  The MRI showed a L5-S1 disc protrusion with nerve root impingement.  The 
acute injury probably was caused by the furniture move on April 9, 2008.

27. Effective August 1, 2008, claimant’s average weekly wage includes the COBRA 
amount for health insurance no longer provided by the employer effective August 1, 
2008.  Claimant was not required to purchase the insurance when it was again offered 
to him.  The wage includes the insurance premium when the employer ceases to pro-
vide the benefit to the employee.  The record evidence did not include the COBRA 
amount.  Consequently, the final average weekly wage effective August 1, 2008, cannot 
be determined at this time.

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boul-
der v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 



preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which bene-
fits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 
(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to benefits 
by a preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is  that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  In determining credibility, the ALJ should 
consider the witness’ manner and demeanor on the stand, means of knowledge, 
strength of memory, opportunity for observation, consistency or inconsistency of testi-
mony and actions, reasonableness or unreasonableness of testimony and actions, the 
probability or improbability of testimony and actions, the motives of the witness, whether 
the testimony has been contradicted by other witnesses or evidence, and any bias, 
prejudice or interest in the outcome of the case.  Colorado Jury Instructions, Civil, 3:16.  
As found, claimant has proven by a preponderance of the evidence that he suffered an 
accidental injury to his back arising out of and in the course of employment on April 9, 
2008.  

2. The insurer is liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects  of the injury.  Section 8-42-101, C.R.S.; Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988).  No specific medical benefits were 
requested and none are ordered herein.

3. Section 8-42-102, C.R.S. provides various methods of calculating the “av-
erage weekly wage.”   The parties stipulated to the base average weekly wage of 
$484.75.   They disputed whether the COBRA amount for the health insurance benefits 
should be included in the average weekly wage effective August 1, 2008.  "Wages" is 
defined in section 8-40-201(19)(b), C.R.S., in pertinent part as:

The term "wages" shall include the amount of the employee's cost of con-
tinuing the employer's group health insurance plan and, upon termination 
of the continuation, the employee's cost of conversion to a similar or lesser 
insurance plan, . . . .  If, after the injury, the employer continues to pay any 
advantage or fringe benefit specifically enumerated in this subsection (19), 
including the cost of health insurance coverage or the cost of the conver-
sion of such health insurance coverage, such advantage or benefit shall 
not be included in the determination of the employee's  wages so long as 
the employer continues to make such payment.  

Industrial Claim Appeals Office v. Ray, 145 P.3d 661 (Colo. 2006) held that the claim-
ant’s cost of continuing the employer’s group health insurance plan must be included in 
the average weekly wage and then, at the expiration of the allowed term for continued 
coverage, the cost of conversion to a similar or lesser plan must be included in the av-



erage weekly wage, even if claimant does not actually purchase replacement health 
insurance.  The reasoning of Ray, supra, applies  to the current issue.  Claimant is not 
required to opt in for the health insurance.  The COBRA amount is included in the wage 
unless the employer decides to continue to provide the health insurance to claimant af-
ter the injury.  The employer here did not decide to continue to provide the benefit to 
claimant after the injury.  The record evidence did not include the COBRA amount.  
Consequently, the final average weekly wage effective August 1, 2008, cannot be de-
termined at this time.

4. The parties stipulated that claimant would be entitled to intermittent peri-
ods of temporary disability benefits, but they did not stipulate or litigate any specific time 
periods.  No specific benefits were requested and none are ordered herein.

ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers for the work injury.

2. All matters not determined herein are reserved for future determination.

DATED:  January 14, 2009   

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-724-921

ISSUES

 The following issues were raised for consideration at hearing:

1. Compensability;
2. Medical benefits;
3. Average weekly wage;
4. Temporary disability benefits;
5. Responsibility for termination;
6. Apportionment;
7. Late notice; and 
8. Statute of limitation. 

FINDINGS OF FACT



 Based on the evidence presented at hearing and the parties’ post hearing posi-
tion statements, the following Findings of Fact are entered.

1. The hearing in this matter concerns  the consolidated claims in Workers’ 
Compensation Number 4-724-921 for an alleged injury occurring on November 1, 2003 
and Workers’ Compensation Number 4-724-922 for an alleged injury occurring on April 
4, 2007.

2. Claimant is a 51 year old male who was hired by the employer on Sep-
tember 21, 1992 at $6.00 an hour.  On April 20, 2001, he was a shift supervisor.  He re-
ceived safety training and understood that the Employer’s designation of medical pro-
vider was Centura Centers  for Occupational Medicine (CCOM).  Claimant was also noti-
fied multiple times over the course of his employment about how to report work-related 
incidents.  Further, Claimant testified that as a supervisor he was trained how to handle 
work injuries and on the identity of the designated health care provider.

3. The parties stipulated that on November 1, 2003, Claimant was a Machine 
Operator III.  His rate of pay was $14.92 an hour, plus time and a half for overtime hours 
worked and quarterly bonus pay.    The parties also stipulated that on April 28, 2006, 
Claimant’s rate of pay was $18.88 an hour, in addition to holiday, overtime, paid time off 
and quarterly bonus pay, which did not increase thereafter.  

4. On April 12, 2007, after Claimant expressed frustration with production, he 
called Judy Holt, the Human Resources Manager, and stated that he would be giving 
his two weeks notice in order to resign from his position with the Employer.  Later that 
day, Claimant’s  badge was on Ms. Holt’s desk, and Claimant removed his toolbox from 
the worksite.  It appeared to Ms. Holt that Claimant had walk off the job.   Claimant then 
called Ms. Holt and told her that he had not resigned.   Claimant told Ms. Holt that he 
was giving his two weeks notice, and that he would leave immediately if so desired.    
After debate about Claimant’s  intentions whether to quit immediately or give two weeks 
notice, his resignation was accepted and he was escorted out of the building.    Claim-
ant stated that he was going to work for his father-in-law at Quentin Huston & Sons.  It 
is  concluded that Claimant undertook a volitional act, which caused his separation from 
employment and wage loss with the Employer.  

5. On April 20, 2007, Claimant applied for unemployment benefits.   He wrote 
that he quit by “inadvertently” blurting out that he was quitting.  Claimant represented 
that his resignation was due to working conditions such as pay, hours, duties, and su-
pervision.  Claimant did not indicate that any injury prevented him from working.  

6. Prior to November 1, 2003, the date of the alleged injury in W.C. no. 4-
724-921, Claimant had pre-existing health conditions.  As a child, Claimant’s was in-
volved in a farm accident when an old-fashioned corn chopper ran over his torso. 

7. On May 17, 1996, Claimant had cervical pain and by x-ray was diagnosed 
with increased cervical lordosis.  On June 7, 1999, compression and anterior wedging 



deformities involving two contiguous mid-thoracic vertebral bodies, approximately T6 
and T7, with compression of the T8 vertebral body and associated cortical end-plate ir-
regularities  at those levels were seen on x-ray.  Claimant complained of “rib pain.”  At 
the time, it was unclear whether Claimant’s back problems were the result of juvenile 
spondylitis, old compression fractures, or a more recent compression injury.  

8. In 2001, Claimant continued to have cervical pain.  Claimant also has a 
herniated disc at L3-4 to the left secondary to a 1989 work injury from moving pianos.  

9. On October 14, 2002, Claimant’s family physician, Michael Nobel, M.D., 
treated him for worsening anxiety and compulsivity, which started in 1992.  On Decem-
ber 22, 2003, Dr. Nobel was still treating Claimant for obsessive-compulsive disorder 
and anger management issues.  Claimant continued to have “rib pain” and his wife 
could not lie on his side as a result of the pain, because it hurt when touched.  

10. On November 1, 2003, Claimant slipped on an icy platform and fell down 
approximately five steps while working for Employer.  This  is the work injury assigned 
Workers’ Compensation Number 4-724-921.  Claimant reported injuries requiring medi-
cal care on November 11, 2003.   Claimant sustained bruises, which healed, but as of 
November 11, 2003 he complained of a sore foot.  

11. On November 14, 2003, Claimant went to the authorized treating provider 
(ATP), CCOM, for left foot complaints.  The Insurer paid for the care and treatment for 
this  injury provided by CCOM.  On the Patient Health & Injury History form completed by 
Claimant, he indicated that he had a previous back problem.  On that same form, 
Claimant identified Dr. Nobel as his family doctor.  

12. On November 14, 2003, Claimant also completed a Check In Form.  On 
that form, Claimant marked on a body diagram that his  left foot ached, was numb, and 
had a pins and needles sensation.  There were no other complaints  of pain.  His foot 
complaints were all of the time at a constant pain level of two out of ten. 

13. On November 14, 2003, Al Schultz, P.A.-C saw Claimant and reported that 
Claimant sustained abrasions to the left lower leg and had stiffness in his  back and left 
hip from a fall on November 1, 2003.  It was report to Mr. Schultz that the stiffness in the 
back and left leg resolved a few days later.  About two days after the fall, Claimant re-
ported that he began noting pain over the lateral aspect of the left foot.  He continued 
performing his regular work duties.    Mr. Schultz also noted that Claimant suffered from 
depression. After obtaining normal x-rays, Claimant was diagnosed with left leg abra-
sions and a left foot sprain and he returned to work with no limitations.   

14. One month after the slip and fall, Claimant saw Ronald L. Peveto, M.D. at 
CCOM on December 1, 2003.  At that time, Claimant had no new complaints  and felt 
that his  injury was resolving as expected.  Claimant had little discomfort in his left foot 
and no discomfort in his left shin.  The abrasions healed and Claimant had no com-
plaints  of any pain, numbness or tingling in his left lower extremity.   Claimant had no 



referrals, special tests or x-rays since his prior visit.   Dr. Peveto placed Claimant at 
maximum medical improvement (MMI) with no impairment or permanent work restric-
tions.  Claimant did not treat again with an ATP for this injury.  Claimant did not lose 
more than three days or shifts  from work due to this injury during the course of his 
treatment by CCOM.  
 

15. After Claimant was released from treatment for the November 1, 2003 
work injury, he continued to receive medical treatment.  On January 22, 2004, outside of 
workers’ compensation, Claimant had x-rays taken of his  chest due to pain.  The x-rays 
showed a wedge deformity of the T7 and T6 vertebral bodies  consistent with partial 
compression fractures of indeterminate age.  When compared to x-rays taken on June 
4, 1999, there was no significant change.  

16. Claimant went to Colorado Springs Health Partners on October 11, 2004 
for a toe nail problem.  On the Podiatric Surgery Patient Information form, Claimant 
wrote that in 2001 his  shoulder required physical therapy.  He also circled that he had a 
history of back pain.  

17. On February 1, 2006, Claimant again saw Dr. Nobel for low back pain that 
he had for three weeks.  Dr. Nobel reported that Claimant had a history of a herniated 
nucleus pulposus in 1990.  Six weeks prior to February 1, 2006, Claimant fell on his but-
tocks and the pain from that fall resolved, but then he had a sharp pain in the back on 
the right side after trying to get out of his  car three weeks later. He reported that sitting, 
standing, walking and lying down was painful.  Claimant also had an abnormal gait with 
tender paraspinal muscles on both sides and a decreased range of motion laterally and 
with forward flexion.  Claimant was placed on Vicodin and Flexeril.  

18. Dr. Nobel continued to treat Claimant for his  low back pain, and on March 
22, 2006, the doctor wrote that Claimant had “chronic low back pain since a work comp 
injury in 1989 for which he takes flexeril and Vicodin and OCD and mood swings with 
anger for which he takes Paxil and Xanax.”  Claimant’s back pain was to the bilateral 
sacroiliac areas and radiated down the bilateral hips.  The pain was worse when lying 
on one side or the other with intermittent radiation down the left leg.  Dr. Nobel referred 
Claimant to Action Potential for physical therapy to address “chronic lumbosacral and 
thoracic strain.”  He also referred Claimant to Dr. Scott Ross, a physiatrist, for evalua-
tion and treatment of pain control.  Claimant never attended physical therapy.  

19. Dr. Nobel continued to treat Claimant for chest wall pain, which kept 
Claimant from sleeping at night and did not improved over time.  On April 18, 2006, a 
CT scan was read as normal with no rib fractures or lesions.  

20. James R. Spadoni, M.D., a psychiatrist, began treatment of Claimant on 
May 9, 2006 for a “long history of obsessional and other anxiety symptoms.”  Dr. Spa-
doni reported that “this gentleman relates an overall very negative medical history” with 
gallbladder symptoms being the most significant.  On February 16, 2007, Claimant had 
an employment option to allow him to “get away” from his  job at the Employer, and 



Claimant was exploring the other employment options while continuing on psychiatric 
medications.  

21. Claimant filed a Workers’ Compensation claim for his November 1, 2003 
work injury on May 29, 2007.  The claim was filed more than three years after the slip 
and fall incident in November 2003.  Since the claim was filed in excess of two years 
after the date of the incident, the claim is barred by the statute of limitations.  Claimant 
produced no credible or persuasive evidence that his claim falls within the exceptions 
defined by section 8-43-103(2), C.R.S.

22. With regard to Workers’ Compensation Claim number 4-724-922 concern-
ing the alleged work injury of April 4, 2007, Claimant returned to see Dr. Nobel on April 
9, 2007 due to a worsening of upper back pain that started three weeks prior after lifting 
a heavy basket.  Dr. Nobel did not mention in his report an April 2007 work injury, al-
though he reiterated that Claimant had a history of moving pianos and a ruptured L3-4 
disc without surgery.  An x-ray was ordered, which again showed wedge deformities at 
T7 through T9, which were stable since June 1999, as well as arthritis  at C5-6.  The 
doctor noted that there were no bony or soft tissue abnormalities and the disc and joint 
spaces were well preserved.  

23. Claimant visited Dr. Spadoni on April 20, 2007 and related that he “quit his 
job and feels enormously relieved with this decision.”  Claimant expected to receive un-
employment benefits  as a result of his separation from employment.  He was sleeping 
well and happy to be at home with his wife, although his  daughter recently committed 
suicide.    

24. On May 17, 2007, Claimant again saw Dr. Spadoni who wrote that al-
though Claimant had planned on terminating his employment, he responded poorly to 
challenges at work and made comments that were used as resignation before Claimant 
had intended to resign.  Claimant was depressed and self-critical “for his foolish com-
ments,” apparently regarding his resignation from employment.  

25. Without returning to CCOM, on June 14, 2007, Claimant requested that 
Dr. Nobel “take care of Workers’ Comp issues”.  On that date, Claimant told Dr. Nobel 
that he and a coworker had to move a basket of parts  that weighed about 150 pounds, 
and he immediately had pain across both shoulders and the neck, and mid-back and 
lower back pain that was severe, unrelenting, and prevented him from working.  The 
June 14, 2007 recollection of the alleged work injury differed from what was reported in 
Dr. Nobel’s April 9, 2007 report.  On April 9, 2007, it is reported that the injury occurred 
in early March 2007.  Additionally, there was no mention of a recent work injury.  On 
April 9th, Claimant only complained of upper back pain.  Almost two months later, how-
ever, he was complaining of bilateral shoulder pain, neck, mid-back and low back pain.  
On June 14, 2007, Claimant did not complain of upper back pain.  

26. Dr. Nobel summarized objective testing that Claimant had in the past for 
back complaints: an MRI in 1990 that showed a L3-4 herniated disc, cervical and tho-



racic spine x-rays done on April 11, 2007 with progression of the cervical spine arthritis 
since May 1995 and no change in the thoracic spine since June 1999 with stable mid-
thoracic compression fractures.  Claimant had a CT scan of his  chest in December 
2006, which showed a calcified left hibar lymph node consistent with an old granuloma-
tous disease. Claimant was treated by rheumatologist Dr. Zyskowski in January 2004 
for left chest wall pain, and by pulmonologist, Dr. John Newcomer, but never saw a 
physiatrist. 
 

27. Upon objective evaluation in June 2007, Dr. Nobel reported that Claimant 
had diffuse pain in the paracervical area and over the shoulders and trapezius and su-
praspinatus.  He had diffuse pain over the entire thoracic spine and lower lumbar spine.  
Palpation over the chest wall was painful. Claimant had left L5 sciatica and pain, but 
good motor control and power in all extremities  with normal deep tendon reflexes.  Dr. 
Nobel referred Claimant for a cervical and thoracic MRI, he referred Claimant to a 
physical medicine and rehabilitation specialist, Kenneth P. Finn, M.D., and to physical 
therapy, which Claimant refused.  
 

28. Claimant had a MRI of the cervical spine on June 28, 2007, which was 
normal.  The MRI of the thoracic spine showed the pre-existing compression deformities 
with no disc herniations, bulges, or evidence of neural forminal encroachment.  The 
MRIs were the same as prior studies.

29. On June 19, 2007, Claimant complained of “severe pain from below the 
neck to the tail bone” and pain in the left rib area.  Claimant had full range of motion of 
the cervical spine and full flexion and extension of the back with no focal motor-sensory 
deficits.  Claimant requested a referral to Dr. Laub for pain management and was sent 
to physical therapy.  

30. Kenneth P. Finn, M.D., treated Claimant on July 16, 2007 based on Dr. 
Nobel’s referral.  Dr. Finn wrote to Dr. Nobel, and stated that Claimant said that he in-
jured his back in 2004 when he fell down stairs at work, which was not treated.    Then, 
on April 4, 2007, Claimant helped his boss “move some parts” on a desk, and sustained 
injury to his neck, mid and lower back.  Claimant then quit his job on April 12, 2007.  
Claimant complained of diffuse pain from his cervical to lumbar spine with the sensation 
that his neck was on fire, and pain across the shoulders to the right more than left with 
numbness and tingling involving the medial aspect of both hands and arms on an inter-
mittent basis.  Claimant complained of nocturnal paresthesias and thigh and calf pain in 
the lower extremities, and bladder incontinence and urgency since March or April of 
2007.  

31. Dr. Finn diagnosed Claimant with “chronic diffuse spinal pain, uncertain 
etiology.”  He further opined that Claimant’s subjective complaints  were out of proportion 
to objective findings, making a clear objective picture difficult.  Dr. Finn recommended 
physical therapy and an EMG for the bilateral upper extremity numbness.  Claimant re-
fused to return to Dr. Finn due to “personal reasons.” 



32. On July 24, 2007, a bone density scan was done and was normal.  Dr. 
Laub saw Claimant based on Dr. Nobel’s referral, on August 1, 2007.  Dr. Laub diag-
nosed Claimant with: 1) thoracalgia, thoracic radiculitis secondary to chronic compres-
sion fractures of the thoracic spine, 2) low back pain, lumbar radiculitis secondary to 
multilevel degenerative disc disease, and 3) history of arthritis, anxiety panic disorder, 
depression. When summarizing Claimant’s medical history, Dr. Laub reported that in 
April 2007, Claimant had onset of pain at work in the left gluteal area and left low back.   
Dr. Laub provided Claimant with narcotic pain medication.

33. T. Drake McDonald, M.D., a neurologist, treated Claimant on October 3, 
2007, at the referral of Dr. Nobel and Dr. Laub.   Dr. McDonald noted that Claimant had 
pain from his midback to under his shoulder blade and left flank to his  chest since 1999.   
Claimant did not report an injury at that time that precipitated the complaint.  He com-
plained of a work injury that occurred on April 4, 2007 at which time “he felt something 
‘release’ in his  lower back.”  This report of the work injury mechanism of injury contra-
dicts  the report of injury to Dr. Nobel on April 9, 2007.  Claimant continued to report that 
the pain radiated from his midback to his  left flank and left chest, which caused a sharp 
pain with any movement.  Claimant informed Dr. McDonald that he had not been able to 
work since April 12, 2007.  

34. Dr. McDonald also noted the development of new low back pain since 
April 4, 2004, localized to the lower back and radiating down both legs in a nondescript 
fashion.  Claimant also had pain in the posterior neck across to both shoulders  and 
down the left arm.  On physical examination, Dr. McDonald observed mild diffuse pain 
to palpation of Claimant’s entire spine and paraspinal muscles in the cervical, thoracic, 
and lumbar regions.  Dr. McDonald opined that Claimant’s mid-back (thoracic) pain had 
occurred over the previous nine years, and recommended neuropathic pain medication 
and a nerve block. Claimant reported cervical and lumbar pain, which was of musculo-
skeletal origin, and Dr. McDonald did not treat it.

 
35. Dr. Nobel referred Claimant to Steven B. Waskow, M.D. for evaluation of 

right shoulder pain on May 15, 2008.  Dr. Waskow wrote that Claimant had no history of 
injury, and reported pain for three to four months, since January 2008. An x-ray of 
Claimant’s right shoulder was taken on May 6, 2008, which was  normal.  Dr. Waskow 
diagnosed Claimant with adhesive capsulitis of the right shoulder.  Claimant rejected 
treatment with Dr. Waskow because he wanted to pursue treatment through the “V.A.”  

36. On May 22, 2008, Robert W. Watson, Jr., M.D. conducted an independent 
medical evaluation (IME) of Claimant at the Respondents’ request.  Claimant told Dr. 
Watson that since his November 1, 2003 work injury, the pain never resolved although 
he continued to do his  normal activities  without much difficulty.   Claimant admitted to 
constant rib pain since 1998.  He also complained of a “frozen shoulder” from laying on 
his right side because he could not lie on his left side because of left-sided chest pain.  

37. Dr. Watson reviewed an August 15, 2007 report prepared by an IME, Dr. 
Timothy Hall, at Claimant’s request.  Dr. Hall was of the opinion that the thoracic anterior 



chest wall pain was permanently aggravated in 2007, and that the low back, thoracic 
and chest wall complaints were directly related to the April 2007 work injury.  This opin-
ion was rendered by Dr. Hall despite the inconsistency in Dr. Nobel’s reports.  

38. Dr. Watson emphasized that medical records from December 2003 until 
2007 did not report ongoing back pain related to the 2003 slip and fall.  Therefore, Dr. 
Watson opined that any claims for a back injury in 2003 are not warranted and are not 
supported by the medical records.  Dr. Watson’s opinion was deemed credible.

39. Regarding the 2007 work injury, Dr. Watson noted that Claimant saw Dr. 
Nobel on February 1, 2006 for low back pain as a result of a fall.  Claimant continued to 
treat with Dr. Nobel for that pain, and Dr. Watson summarized that treatment and noted 
that Claimant had full range of motion of the back and cervical spine on April 9, 2007.    
Dr. Watson wrote, “given this history, it raises real concern about causality as to exactly 
what happened for the extent of the injury and along with issues regarding symptom 
magnification.”  Further, Dr. Watson opined that treatment for Claimant’s myofascial pain 
falls outside of the medical treatment guidelines.  Dr. Watson’s opinion was deemed 
credible.

 40. Considering the totality of the evidence, including the medical records, 
credibility determinations made concerning the truth and veracity of Claimant’s testi-
mony, and expert opinions, it is found and concluded that Claimant failed to sustain his 
burden of proof to establish a work injury occurring on April 4, 2007. 

CONCLUSIONS OF LAW

  Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

 1. The purpose of the Workers’ Compensation Act of Colorado (Act) Section 8-
40-101, et seq. C.R.S. is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of liti-
gation.  Section 8-40-102(1), C.R.S.  Claimant shoulders  the burden of proving by a pre-
ponderance of the evidence that his  injury arose out of the course and scope of his em-
ployment.  Section 8-41-301(1), C.R.S.; See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985).  A preponderance of the evidence is that which leads the trier of fact, after consider-
ing all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case must be in-
terpreted neutrally, neither in favor of the rights of Claimant nor in favor of the rights of Re-
spondents.  Section 8-43-201, C.R.S.

 2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and bias, 



prejudice or interests.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936).  A workers’ compensation case is  decided on its merits.  Section 8-43-201, C.R.S. 
The ALJs factual findings concern only evidence that is dispositive of the issues involved.  
The ALJ has not addressed every piece of evidence that might lead to a conflicting con-
clusion and has rejected evidence contrary to the above findings as unpersuasive.  Mag-
netic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. Claimant failed to sustain his burden of proof to establish that he sus-
tained a compensable injury while in the course and scope of his employment with the 
Employer.  Medical records offered into evidence at hearing did not support Claimant’s 
claim of a work injury.  Respondents’ expert witness, Dr. Watson, provided the most 
credible opinion that Claimant did not suffer a work injury in April 2007.  Thus, Claim-
ant’s claim in W.C. claim no. 4-724-922 is denied and dismissed.  

 4. Section 8-43-103(2), C.R.S. requires that Claimant must file a claim for 
compensation within two years after the injury.  Nevertheless, the statute of limitations 
does not commence to run until Claimant, as a reasonable person, should recognize the 
nature, seriousness and probable compensable character of his  injury. City of Boulder v. 
Payne, 162 Colo. 345 (Colo. 1967).

5. Based on the totality of the evidence, it is  found and concluded that 
Claimant’s claim for workers’ compensation benefits in W.C. no. 4-724-921 is barred by 
the statute of limitations.  Claimant filed a Workers’ Compensation claim for his Novem-
ber 1, 2003 work injury on May 29, 2007.  The claim was filed more than three years 
after the slip and fall incident in November 2003.  Since the claim was filed in excess of 
two years after the date of the incident, the claim is barred by the statute of limitations.  
Claimant produced no credible or persuasive evidence that his claim falls within the ex-
ceptions defined by section 8-43-103(2), C.R.S.

 
ORDER

 It is therefore ordered that:

 1. Claimant’s workers’ compensation claim nos. 4-724-921 and 4-724-922 
are denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  January 14, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-451-234



ISSUES

¬ Did claimant prove by a preponderance of the evidence that his condition from 
his work-related injury has worsened such that his claim should be reopened?

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as follows:

1.  Claimant's  date of birth is  November 29, 1951; his  age is 57 years.  
Claimant had worked some 18 weeks for employer as a small package delivery driver 
when he sustained a compensable injury on December 31, 1999. Claimant continued 
working for employer until March of 2000. Claimant then worked for Sprint Express in 
April and May of 2000. From June through October of 2000, claimant worked as a rig 
operator. Claimant has not worked since October of 2000.

2. At the time of his injury on December 31, 1999, claimant was  delivering a 
box containing a computer monitor. Claimant was carrying the box while navigating 
through 2 consecutive doors. After moving through the first door, claimant braced the 
box against the frame of the second door, pushed open the door, turned to catch the 
door, and lost his  grip on the box. Claimant felt a sharp pain in his upper back and neck 
as he maneuvered the box to keep from dropping it.

3.  Claimant testified that, since his injury, his symptoms have included se-
vere headaches, nausea, and pain in his neck, upper back, arms, and hands.  Claimant 
described his treatment as consisting of two epidural steroid injections, occipital nerve 
block injections, traction, physical and massage therapy, ultrasound, acupuncture, re-
laxation exercises, psychological counseling, and medications. Claimant's  treatment 
also included a neurosurgical evaluation by Larry Tice, M.D.; electrodiagnositc nerve 
conduction studies by Neal Gilman, M.D.; surgery to release his right carpal tunnel; and 
medication management by Psychiatrist Gerd C. Leopoldt, M.D. Claimant's personal 
physician, Louis W. Bair, Jr., D.O., has  followed claimant's treatment since January of 
2001.

4. Physiatrist Ellen Price, D.O., directed claimant's treatment for years, be-
ginning in April of 2001. Dr. Price diagnosed claimant with a history of cervical spine 
pain, including degenerative disk disease (DDD) at the C6-7 level of his cervical spine, 
with radiculopathy; chronic neck and shoulder pain; myofascial pain; on-the-job injury of 
12/31/99; and evidence of Major Depression. Dr. Price placed claimant at maximum 
medical improvement (MMI) as of February 18, 2003, and rated his permanent medical 
impairment at 27% of the whole person.

5. Respondents requested an independent medical examination (DIME) 
through the Division of Workers' Compensation. The division appointed Rachel L. 
Basse, M.D., as the DIME physician. Dr. Basse evaluated claimant on April 22, 2003, 
when claimant reported the following mechanism of injury: 



[Claimant] had to open two sets of double doors to get in the building. 
While on the second set he had the computer braced against a wall and 
opened the door with his right arm, he grabbed the box, attempted to go 
through the door and the large box got caught on a door molding and it 
jerked his right upper body and back.

(Emphasis added).

6.  Claimant reported to Dr. Basse that his symptoms, overall, had not much 
improved. Claimant primarily complained of discomfort (burning, achy, pins and needles, 
and a numb sensation) at the base of his  neck. Claimant told Dr. Basse that the discom-
fort spreads to involve the entire posterior and anterior cervical region, the entire poste-
rior and anterior shoulder girdle, and both upper extremities. Claimant reported ongoing 
migraine headaches. Dr. Basse further recorded:

[Claimant] describes that all the muscles throughout his neck, chest, and 
arms are hard as a rock and they never relax, are tight and tender to 
touch.  

On a scale of zero to 100 with zero being no pain and 100 being pain so 
severe one would end one's  life, he describes his worst discomfort as 
an 85, least as a 35, and momentary as a 60 plus which is what he con-
siders his average.

(Emphasis added).

7. Dr. Basse diagnosed long-standing, multi-level cervical spondylosis and 
DDD with secondary myofascial pain, aggravated by his  injury sustained while working 
for the employer. Dr. Basse explained:

[Claimant] clearly has significant multi-level degenerative changes in 
the cervical spine affecting the discs, the joints, and the foramen along 
with central canal stenosis. These are all long-standing and preexisting 
his work exposure, however, certainly could have been aggravated by 
the work exposure. It is not medically probable that he had an aggrava-
tion of all levels.

(Emphasis  added). Dr. Basse interpreted claimant's symptoms as indicating probable 
work-related aggravation of the degenerative disease process at the C4-5 level and 
possible aggravation of the C7-T1 level of claimant's cervical spine. Dr. Basse was  un-
able to determine claimant's  cervical range of motion loss because of his pain behavior 
and self-limiting motion. Dr. Basse determined that claimant reached MMI on Septem-
ber 11, 2002, which was earlier than Dr. Price's  MMI date. Dr. Basse rated claimant's 
permanent medical impairment from the injury at 13% of the whole person, including a 
2% value for permanent mental impairment.



8. Claimant applied for a hearing to overcome Dr. Basse's rating and to 
prove his  claim for permanent and total disability (PTD) benefits. The parties appeared 
for hearing before Administrative Law Judge Edward R. Martinez on January 6, 2004. 
Judge Martinez entered Specific Findings of Fact, Conclusions of Law and Order on 
March 2, 2004. Judge Martinez upheld the determination of MMI on February 18, 2003, 
and ordered insurer to pay claimant permanent partial disability (PPD) benefits  based 
upon Dr. Price's rating of 27% of the whole person. Judge Martinez denied claimant's 
claim for PTD benefits.

9. On August 17, 2004, insurer filed an Amended Final Admission of Liability 
(FAL) consistent with Judge Martinez's order. Under the FAL, insurer admitted liability 
for medical benefits in the amount of $44,397.55, temporary disability benefits in the 
amount of $64,682.22, and PPD benefits  in the amount of $29,224.83, including inter-
est.

10. In support of his  claim that his condition has worsened, claimant testified 
that his headaches, shoulder and neck pain are more severe now than when he was 
placed at MMI. Claimant stated that knots in his muscles are more prevalent; that activ-
ity more easily aggravates  his pain; that it is  more difficult to relieve his pain; and that he 
has to change positions and lie down more frequently throughout the day. Claimant de-
scribed himself as more limited now than at MMI in performing a number of activities of 
daily living (ADLs), including playing with grandkids, showering, housework, yardwork, 
and driving.  Claimant stated that, since MMI, he has increased his dosage of pain 
medication, OxyContin, from 20 to 40 mg and is taking Valium again to help with sleep.

11. Claimant's  testimony comparing his  current ability to perform ADLs to his 
abilities at the time of MMI is  unreliable. At his evaluation on February 18, 2003, claim-
ant described his day to Dr. Price as follows:

[C]laimant states he gets up about 7:00 a.m., sits for a couple hours, takes 
his medications and lets them take effect, then he will eat some breakfast.  
He states he might go out and do some errands, pick up bread or help his 
daughter with something, then he will go back home. He will try some light 
housekeeping, load the dishes, for about two hours. He states it usually 
kills him and he has to lie down. He states he really doesn't do anything 
during the day. The OxyContin helps  him to be a little bit functional but he 
is  still complaining of the same complaints, of neck, shoulder, and arm 
pain.

(Emphasis  added). Claimant thus reported at the time of MMI that he was unable to per-
form most ADLs; that performing minimal ADLs increased his pain and caused him to 
need to lie down; and that his medication provided no real relief to increase his  function-
ing. In addition, claimant told Dr. Basse that he needed to lie down 4 to 5 times through-
out a typical day. Dr. Basse also described claimant as locked in a pain syndrome and 
seeing himself as disabled.



12. Following his examination on January 24, 2008, Dr. Bair recommended 
that claimant undergo another magnetic resonance imaging (MRI) scan of his lumbar 
spine because his complaints were worse and because the physical examination find-
ings were worse. Claimant underwent the MRI on February 7, 2008. Dr. Bair compared 
the 2008 MRI with one from some 8 years earlier and noted no changes at the C4-5, 
C5-6, C6-7, and C7-T1 levels  of claimant's  cervical spine. Dr. Bair found the only 
change occurred at the C3-4 level. Dr. Bair explained that claimant's  DDD in his cervical 
spine is a condition which typically worsens over time with normal activities  of daily liv-
ing. Dr. Bair did not change claimant's medication prescription as a result of the MRI.

13. Claimant has been diagnosed with Somataform Disorder. Dr. Bair ex-
plained this diagnosis  means  that claimant's perception of his pain or numbness fails to 
correlate with objective findings. Because of his Somataform Disorder, there is reason 
to question or suspect the veracity of claimant's report of his symptoms. Dr. Bair stated 
that he does not question claimant's complaints of pain, even though some of his com-
plaints lack any correlation to objective findings.

14. At respondents' request, J. Tashof Bernton, M.D., performed an independ-
ent medical examination of claimant on July 24, 2008. Dr. Bernton reviewed claimant's 
medical records, reviewed the MRI, and performed a physical examination of claimant. 
Claimant reported to Dr. Bernton that he was  experiencing pain at a level of 70 out of 
100, which Dr. Bernton doubted because claimant failed to display any behavior to sup-
port that he was in pain. Dr. Bernton doubted the reliability of claimant's  report of his 
symptoms when weighed against physical examination findings; he wrote:
 

[Claimant] has subjective increased symptomatology and reports in-
creased disability without objective evidence on clinical examination 
of increased (sic) in disability.

(Emphasis  added). Dr. Bernton's opinion concerning the reliability of claimant's report of 
his symptoms is  persuasive and consistent with findings of other examining and treating 
physicians over the past 9 years claimant has been treating for his work-related injury. 
Dr. Bernton's  opinion is  further supported by the fact that claimant's  subjective report of 
his symptoms likely is unreliable because of his Somataform Disorder. The Judge cred-
its Dr. Bernton's medical opinion in finding unreliable claimant's report of worsening 
symptoms.

15. On August 11, 2008, Radiologist Charles Seibert, M.D., authored a report 
based on his review of MRI films and claimant's medical records. Dr. Seibert opined that 
claimant's 2008 imaging exams demonstrate severe chronic degenerative spondylosis, 
with multi-level involvement from C3-4, through C7-T1, with accompanying foraminal 
stenosis and canal compromise, superimposed on a congenitally small spinal canal. Dr. 
Seibert explained that degenerative cervical spondylosis is one of a spectrum of disor-
ders included in cervical degenerative diseases. Degenerative spondylosis changes in 
the cervical spine are age related and increasingly evident in subjects over 40 years of 



age. Responding to Dr. Bair's opinion that the 2008 MRI showed pathology at claimant's 
C3-C4 level was worse, Dr. Seibert noted:

[W]orsening or natural progression of abnormalities  may be expected over 
time in subjects with chronic degenerative spondylosis of the cervical  
spine; the interval between the MRI's was  eight years and interval pro-
gression can be expected as part of natural progression of the  spondylo-
sis disease process associated with daily life activities. 

Dr. Seibert's  opinion is consistent with Dr. Bair's testimony at hearing, where Dr. Bair 
opined that claimant's regular activities of daily living would be expected to cause a 
worsening of the underlying degenerative condition. As Dr. Seibert opined, the observed 
eight-year interval progression of pathology between MRI studies likely is due to the 
natural progression of the spondylotic disease process over time, and is  not likely re-
lated to claimant's work-related injury some 9 years earlier.

16. Dr. Bernton explained what the expected progression of claimant's severe 
underlying degenerative disease process in his cervical spine portends:

In this situation, [claimant] has diffuse osteoarthritis of the cervical 
spine. This is a condition in which deposition of calcium occurs over a 
long period of time on spinal ligaments resulting in the potential to nar-
row the space available for the spinal cord and for the spinal nerve roots, 
often resulting in symptoms on this basis.

****
The osteoarthritic process is known to be a progressive process that 
continues over time with continued deposition. Progression is variable in 
terms of its speed.

(Emphasis  added). The Judge credits as persuasive Dr. Bernton's medical opinion that 
claimant's preexisting, underlying degenerative disease process likely progressed over 
the past 9 years because of the nature of the disease process.

 17. While he agreed that claimant's work-related injury likely aggra-
vated claimant's  preexisting and underlying osteoarthritic disease process, Dr. Bernton 
attributed claimant's  current symptomatology to the natural progression of the disease 
process, and not to any work-related aggravation of the disease that occurred some 9 
years ago:

The record in this case reflects at least one episode of cervical sympto-
matology in July 1999 prior to the occupational injury. The occupa-
tional injury was one in which the patient was carrying a computer monitor 
and bumped into a doorframe.

****



While it certainly is reasonable to accept that that episode may have ex-
acerbated underlying and pre-existing degenerative disc disease in the 
cervical spine (as observed by multiple physicians), it is not reasonable 
to make an assessment that worsening of the patient's condition that 
may occur eight or nine years later is as a result of bumping a com-
puter monitor against a door frame in 1999 (as opposed to the severe 
underlying degenerative disease, which is known to be present).

(Emphasis  added). Dr. Bernton's medical opinion is amply supported by that of Dr. 
Seibert.

 18. Claimant contends  that the Judge should not credit Dr. Bernton's opinion 
here as persuasive because, according to claimant, Dr. Bernton mischaracterized the 
mechanism of injury. The history of mechanism of injury Dr. Bernton obtained from 
claimant is substantially similar to that obtained by Dr. Basse some 5 years  ago in April 
of 2003. The Judge is unconvinced that Dr. Bernton misapprehended the severity of the 
mechanism of injury by characterizing it as bumping the box against the doorframe. 
Claimant testified that he rested the box against the doorframe but lost his grip while 
opening the second door, injuring himself when he attempted to restore his  grip to keep 
from dropping the box. The Judge infers from Dr. Bernton's  report that he believes 
claimant's mechanism of injury insufficient to describe a mechanism that likely would 
cause an injury severe enough to require 9 years of medical treatment.

19. Dr. Bernton attributed claimant's  current complaints and symptoms to the 
natural progression of his underlying osteoarthritis and degenerative disease process:

In this case, it is not reasonable to conclude that the "type and magnitude" 
and "temporal relationship" of the occupational injury (bumping a com-
puter monitor into a doorframe) were sufficient to cause worsening of 
[claimant's] symptomatology at this point in time nine years later. It is clear 
that the pathophysiology of cervical osteoarthritis  (which is a nonwork-
related condition that this  patient has) is consistent with potential worsen-
ing of [claimant's] condition at this point in time.

****
Additionally, to the extent that [claimant's] condition has declined, this is, in 
my assessment, clearly related to his  underlying multilevel cervical os-
teoarthritis and degenerative disease (which has been observed by sev-
eral physicians to be non-work-related) and not to the current occupational 
injury that occurred on 12/31/1999, when he was walking with a box of 
computer equipment and bumped it against a doorway. 

Dr. Bernton's medical opinion is persuasive.
 

20. Claimant suffers from an underlying degenerative cervical osteoarthritis 
condition that is not work-related, but which was aggravated by an admitted work-



related injury some 9 years ago. Claimant has failed to show it more probably true that 
any change in his condition was caused by the admitted work injury, rather than the 
natural progression of underlying degenerative condition. The Judge found claimant's 
subjective report of his symptoms unreliable. To the extent claimant's  symptoms may 
have changed since he reached MMI, the Judge credits the medical opinions of Dr. 
Seibert and Dr. Bernton in finding it medically probable that any change likely is  the re-
sult of the natural progression of claimant's underlying degenerative cervical osteoarthri-
tis condition. 

CONCLUSIONS OF LAW

Claimant argues he has proven by a preponderance of the evidence that his 
condition from his work-related injury has worsened such that his claim should be re-
opened.  The Judge disagrees.

The purpose of the Workers' Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra. Claimant carries the burden of proving his condi-
tion has changed and his entitlement to benefits  by a preponderance of the evidence. 
Section 8-43-201, supra; see Osborne v. Industrial Commission, 725 P.2d 63 (Colo. 
App. 1986). A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts  in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights  of claimant nor in favor 
of the rights of respondents. Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201, supra. The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the findings above as unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

Section 8-43-303(1), supra, provides that an award may be reopened on the 
ground of, inter alia, change in condition.  A change in condition refers either to a 
change in the condition of the original compensable injury or to a change in claimant's 
physical or mental condition, which can be causally connected to the original injury. 
Chavez v. Industrial Commission, 714 p.2d 1328 (Colo. App. 1985). Reopening is ap-
propriate where the degree of permanent disability has changed or where additional 



medical or temporary disability benefits are warranted. Richards v. Industrial Claim Ap-
peals Office, 996 P.2d 756 (Colo. App. 2000).

Here, the Judge found claimant failed to show it more probably true that any 
change in his condition was caused by the admitted work injury, rather than the natural 
progression of his underlying degenerative condition.  Claimant thus failed to prove by a 
preponderance of the evidence that his condition from his admitted injury has worsened.

As found, claimant suffers from an underlying degenerative osteoarthritic condi-
tion in his  cervical spine that is not work-related, but which was aggravated by the ad-
mitted work-related injury some 9 years ago. Claimant has failed to show it more proba-
bly true that any change in his condition was caused by the admitted work injury, rather 
than the underlying degenerative condition. The Judge found claimant's subjective re-
port of his symptoms unreliable. To the extent claimant's  symptoms may have changed 
since he reached MMI, the Judge credits the medical opinions of Dr. Seibert and Dr. 
Bernton in finding it medically probable that any change likely is the result of the natural 
progression of claimant's underlying degenerative cervical osteoarthritis condition.

The Judge concludes claimant’s petition to reopen his claim should be denied 
and dismissed. 

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s Petition to Reopen is denied and dismissed.

2. Issues not expressly decided herein are reserved to the parties for future 
determination.    

DATED:  _January 14, 2009

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-711-098

ISSUES

The issues to be determined by this decision are as follows:  (a) permanent par-
tial disability (PPD); conversion of the impairment rating to an upper extremity or a 
whole person impairment; and (b) Disfigurement.

FINDINGS OF FACT



1. Claimant was injured in an admitted work-related accident on November 9, 2007.  
Claimant was using a circular saw that kicked back and resulted in injury to the left mid-
dle finger FDP and FDS tendons, left small finger FDP tendon, laceration of the left 
thumb, index finger and palmar region and amputation of the left ring finger at the PIP 
joint.  
2. Claimant’s authorized treating physician (ATP) was Dr. Stephen Johnson.  
3. Dr. Johnson noted Claimant’s main problem is function in the hand – he is not 
able to get a good grip and has pain across the dorsum of the proximal phalanges with 
forceful gripping.  Lifting a gallon of milk in that hand is very shaky and he has to sup-
port it with his right hand.  He also gets pain in his hand with cold weather.  Dr. Johnson 
recommended Claimant avoid heavy work or fine motor activity using the left hand or 
lifting, pushing, or pulling no more than 5 lbs. with his left hand.  
4. Claimant next saw Dr. Johnson on March 25, 2008 for a medical impairment rat-
ing.  Dr. Johnson noted Claimant’s hand is not really bothering him, though he continues 
to have numbness over the tips of the long and fifth fingers. He is bothered somewhat 
by persistent flexion deformity and inability to fully extend his long and fifth fingers.  He 
also has a ridge where the thumbnail has not come together and it catches on things.
5. Dr. Johnson noted claimant had improved grip strength.  Claimant had reduced 
range of motion and decreased sensation in his left hand.  Dr. Johnson opined Claimant 
had a total hand impairment of 20% which results in 18% of the upper extremity and 
11% of the whole person. Dr. Johnson indicated no medical maintenance was required 
and Claimant was released to return to full duty at that time.
6. Respondent-Insurer filed an amended final admission of liability with the Division 
of Workers’ Compensation (DOWC) on September 29, 2008 admitting to medical pay-
ments totaling $39,352.83, temporary total disability (TTD) benefits from January 14, 
2007 through August 5, 2007 totaling $20,975.23 and admitting to permanent partial 
disability (PPD) benefits from March 25, 2008 through August 17, 2008 based on a 20% 
scheduled impairment of hand at the wrist, totaling $4,931.89.
7. Claimant objected to the amended final admission of liability contesting the is-
sues of TTD, TPD, PPD, disfigurement and penalties.  
8. The instant hearing was held on the issues of PPD and disfigurement.
9. Claimant demonstrated that there was no functional limitations regarding his abil-
ity to utilize his wrist, elbow and shoulder, and testified that he did the work related injury 
did not impair his ability to utilize his wrist, elbow and shoulder.  
10. The situs of Claimant’s functional impairment is limited to his hand, below the 
wrist, and does not extend to the hand, including the wrist.  Claimant testified that he 
has suffered a decrease in his ability to grip, grasp, and hold objects.  However, this 
limitation does not include the wrist, and only includes Claimant’s hand, below the wrist.  
The action of gripping, grabbing and holding objects does not include actions of the 
wrist, and these limitations do not support the extension of the situs of Claimant’s func-
tional impairment to include the wrist.  
11. Claimant also testified that he all of a sudden began experiencing some type of 
pain extending from the wrist, up the back of Claimant’s forearm, and into the upper 
arm.  However, there is no evidence that this “pain” creates a functional impairment to 
these body parts, and does not support the extension of Claimant’s impairment to in-
clude these body parts.  There is insufficient medical documentation of this pain as it 



pertains to the determination of whether or not Claimant’s impairment should extend 
beyond the hand below the wrist.  
12. The situs of Claimant’s functional impairment is strictly limited to his hand below 
the wrist, and does not extend beyond this level.  As such, Claimant is only entitled the 
20% scheduled impairment to Claimant’s hand below the wrist, as admitted on Respon-
dents’ Final Admission of Liability.    
13. Further, based upon the facts of this claim, the ALJ’s authority to convert sched-
uled impairment ratings is strictly limited by C.R.S. §8-42-107(7)(a), such that Claimant 
is only entitled to the scheduled impairment to Claimant’s hand below the wrist.
14. Claimant has significant scarring and disfigurement as a result of his work related 
injury.    His ring finger is amputated at the second/proximal joint.  He has a thick layer 
of skin over the top of the remaining portion of his finger.  His middle and fifth finger do 
not straighten completely.  He has excess skin or scarring on the palmar aspect of the 
middle and fifth fingers along the lower portion of the fingers.  He had multiple scars on 
the middle and fifth finger, along the thumb and along the palm of the hand.
15. As a result of Claimant’s disfigurement Respondents shall pay Claimant 
$2,000.00.

CONCLUSIONS OF LAW

1. Claimant is limited to a scheduled disability award under § 8-42-107(1), C.R.S., if 
the injury results in permanent medical impairment enumerated on the schedule of dis-
abilities in § 8-42-107(2). Kolar v. Industrial Claim Appeals Office, 122 P.3d 1075, 1076 
(Colo. App. 2005). Where Claimant suffers functional impairment that is not listed on the 
schedule, Claimant is entitled to medical impairment benefits for whole person impair-
ment calculated per § 8-42-107(8)(c). Whether Claimant sustained a scheduled injury or 
a whole person medical impairment, is a question of fact for determination by the ALJ. 
Walker v. Jim Fuoco Motor Co., 942 P.2d 1390 (Colo. App. 1997); Kolar v. Industrial 
Claim Appeals Office, supra. In resolving this question, the ALJ must determine the situs 
of the Claimant's "functional impairment." Strauch v. PSL Swedish Healthcare System, 
917 P.2d 366 (Colo. App. 1996).  The site of the functional impairment is not necessarily 
the site of the injury itself. Langton v. Rocky Mountain Health Care Corp., 937 P.2d 883 
(Colo. App. 1996), Strauch v. PSL Swedish Healthcare System; supra. A physician's rat-
ing is not dispositive of this question, although it is certainly relevant. Strauch v. Swed-
ish Healthcare System, supra.

2. The term "injury," as used in § 8-42-107(1)(a)-(b), refers to the part or parts of the 
body which have been impaired or disabled, not the situs of the injury itself or the medi-
cal reason for the ultimate loss. Warthen v. Industrial Claim Appeals Office, 100 P.3d 
581 (Colo. App. 2004); Strauch v. PSL Swedish Healthcare System, supra.

3. As found above, Claimant has not established by a preponderance of the evi-
dence that he has sustained a functional impairment beyond the hand to the wrist or 
beyond.

4. Colorado law provides for Claimant to be paid benefits if he has a scar or other 
disfigurement due to the industrial injury. Section 8-42-108, C.R.S. (2006).  For an injury 



that occurred before July 1, 2007, Claimant is entitled to an award for disfigurement of 
up to $2,000 if he or she has a serious and permanent scar or other disfigurement to the 
head, face or parts of the body normally exposed to public view.

5. The ALJ concludes that Claimant has sustained a disfiguring injury as found 
above.  The ALJ concludes that Claimant is entitled to $2,000.00 as a result of that dis-
figurement.

ORDER

 It is therefore ordered that:

1. Claimant’s request to convert his scheduled 20% impairment rating to an upper 
extremity or whole person rating is denied and dismissed.
2. Respondents shall pay Claimant $2,000.00 as a result of Claimant’s disfigure-
ment.
3. The insurer shall pay interest to Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
4. All matters not determined herein are reserved for future determination.
DATE: January 15, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-623-424

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER ON REMAND

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

Claimant,

v.

Employer,

and

Insurer/Respondents.



 No further hearings  have been held in the above-captioned matter.  On Novem-
ber 4, 2008, the Industrial Claim Appeals  Office (ICAO) issued an Order of Remand, 
remanding the decision of William Martinez, Administrative Law Judge (ALJ), dated 
June 2, 2008, for further proceedings and entry of another order resolving Respondents’ 
Motion to Strike Division Independent Medical Examination (DIME).  The ICAO Remand 
Order specifically remanded for additional findings of fact to determine whether ALJ 
Martinez’s order denying the Motion to Strike DIME was  based on Claimant’s “substan-
tial compliance” with the DIME procedures.  ALJ Martinez retired on October 31, 2008, 
and the remand was assigned to ALJ Edwin L. Felter, Jr., on December 8, 2008.  On the 
same date, ALJ Felter determined that an additional evidentiary hearing was unneces-
sary and he established a briefing schedule.  The briefs were filed electronically and in a 
timely manner.  Claimant’s opening brief was filed on December 15, 2008.  Respon-
dents’ answer brief was filed on December 22, 2008.  Claimant’s reply brief was filed on 
December 29, 2008.  The matter was deemed submitted for decision on remand on De-
cember 29, 2008.

ISSUE ON REMAND
 

The issue to be determined by this decision, on remand, concerns whether 
Claimant substantially complied with the DIME procedures, thus, warranting a denial of 
Respondents’ motion to strike the DIME.  A corollary of this issue is whether Claimant 
intended to, and/or made a colorable good faith effort, to comply with the statutory re-
quirements concerning DIMEs. 

               
FINDINGS OF FACT ON REMAND

Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

        1.         Insofar as not inconsistent with ICAO’s Order of Remand, issued No-
vember 4, 2008, ALJ Martinez’s Findings of Fact, Conclusions of Law and Order, dated 
June 2, 2008, are hereby adopted and incorporated herein by reference as if fully re-
stated.  Claimant suffered an admitted work-related injury on September 17, 2002, while 
employed as a foreman by the Employer.  He was supervising a job in which employees 
were laying out forms and pouring concrete. The forms were covered in plastic due to 
icy weather.  Claimant tried to step over a form and he fell, landing on a rock on his left 
shoulder and head.  Claimant was knocked out for approximately one minute.  As a re-
sult of his  September 17, 2002, fall, Claimant experienced symptomatology and injuries 
in the following body parts: cervical spine at C5-6, C6-7; mid back; right and left arm 
pain; right and left arm numbness, weakness, pain; upper back pain; chronic regional 
pain syndrome; and ulnar nerve in right hand (Tr. p. 33, ll. 23-25, p. 34, ll. 1-8 and 23-
25, p. 35, ll. 1-4).



 2. Claimant underwent extensive medical treatment regarding the injuries 
he sustained on September 17, 2002, including three surgical procedures.(Tr. p. 34, ll. 
9-10).  On July 17, 2003, Claimant underwent a diskogram of his  cervical spine by Ross 
E. Dickstein, M.D.  Claimant underwent an anterior cervical diskectomy and arthrodesis 
at C5-6 on August 3, 2004, with Sanjay Jatana, M.D.  On December 4, 2006, Giancarlo 
Barolat, M.D., implanted a cervical and thoracic peripheral nerve stimulator in Claim-
ant’s left pectoral region.   

 3. In her August 8, 2007, medical report, Claimant’s  authorized treating 
physician (ATP), Julie Colliton, M.D., states, “He has plateaued in all of his  care at this 
time and is  going continue to see me on approximately quarterly basis  for medication 
management.”  Dr. Colliton assigned Claimant a 20% whole person impairment rating. 

 4. Respondents filed a Final Admission of Liability on August 20, 2007, ad-
mitting for Dr. Colliton’s 20% impairment rating and a maximum medical improvement 
(MMI) date of February 6, 2007.    

 5. On September 14, 2007, Claimant filed a timely Objection to Final Admis-
sion of Liability and an Application for a Division Independent Medical Examination 
(DIME).   The ALJ finds that the Application for a DIME establishes intent on Claimant’s 
part to pursue a DIME.   Claimant did not file a “Notice and Proposal to Select DIME.”

6. Respondents were given notice that Claimant intended to obtain a DIME 
on three different occasions.  Claimant checked the box on his Objection to Final Ad-
mission of Liability, indicating that he intended to obtain a DIME.  Claimant filed an Ap-
plication for a Division Independent Medical Examination (IME) on September 14, 2007, 
and he filed an Application for Indigent Determination on September 18, 2007.  Re-
spondents objected to the Application for Indigent Determination on September 21, 
2007.  The Application for Indigent Determination was denied on September 27, 2007.  
This  series  of events further establishes  Claimant’s intent to pursue a DIME, and color-
able, good faith efforts  to comply with the statutory requirements concerning DIMEs. 

7. The parties attempted to negotiate the selection of a physician to conduct 
the DIME via letters  dated September 20, 2007, and September 26, 2007.  On Septem-
ber 20, 2007, Respondents’ attorney sent Claimant’s attorney a letter proposing that 
Louis  Winkler, M.D., conduct the DIME.  At this  time, Respondents made no indication 
that they intended to argue that any DIME should be stricken on the basis that there 
was a jurisdictional defect, i.e., Claimant’s failure to file a “Notice and Proposal to Select 
DIME.”  On September 26, 2007, Claimant’s attorney sent Respondents’ attorney a let-
ter rejecting the physician proposed by Respondents, and proposing James McLaugh-
lin, M.D., as the DIME physician.  This series of events further establishes Claimant’s 
intent, good faith and colorable efforts to comply with the statutory DIME requirements.   



8. The Division of Workers’ Compensation (DOWC) DIME Unit issued the DIME 
Physician Panel on September 24, 2007.  Claimant received the DIME Physician Panel 
on September 27, 2007.  Claimant made his strike of the DIME Physician Panel in a 
timely manner on October 3, 2007.  Respondents made their strike of the DIME Physi-
cian Panel on October 5, 2007.  At this time, Respondents had not yet raised the issue 
that the DIME was jurisdictionally defective because Claimant had failed to file a “Notice 
and Proposal to Select DIME.”  A DIME physician was selected. The DIME Unit issued a 
DIME Physician Confirmation on October 8, 2007.   The appointment was confirmed 
with the DIME Unit and Respondents’ counsel via letter dated October 12, 2007.  The 
ALJ infers and finds that the DOWC DIME Unit caused the Claimant to believe that ap-
propriate DIME procedures were being followed, thus, buttressing Claimant’s good faith 
intent to comply with statutory DIME requirements.   

9. Respondents filed a Motion to Strike DIME on October 17, 2007.   A sec-
ond confirmation letter of the DIME appointment was sent on October 23, 2007, be-
cause the DIME date was rescheduled.   Claimant filed his Response to Respondents’ 
Motion to Strike the DIME on October 25, 2007.   After the filing of briefs by the parties, 
ALJ Martinez denied Respondents’ Motion to Strike the DIME on October 29, 2007.    

 10. A DIME occurred with Lynne Fernandez, M.D., on November 16, 2007.  
Dr. Fernandez was of the opinion that Claimant reached MMI on August 8, 2007, (the 
same date that the ATP assigned Claimant an impairment rating).  Dr. Fernandez rated 
the Claimant at 26% whole person permanent impairment.

  11. Respondents contested Dr. Fernandez’s DIME and filed Application for 
Hearing endorsing the following issues: “Medical Benefits; Permanent Partial Disability 
benefits; and Other: MMI. Respondents will attempt to overcome Dr. Fernandez’s  Divi-
sion IME on the issues of permanent partial disability as well as  gain specific clarifica-
tion of the date of MMI for claimant.”  A hearing took place in Grand Junction before ALJ 
Martinez on May 13, 2008.

 12. The parties filed position statements in regard to the May 13, 2008, hear-
ing on May 28, 2008.  ALJ Martinez issued a decision on June 2, 2008, ruling that Re-
spondents did not overcome the DIME by clear and convincing evidence and that the 
“Insurer shall pay claimant PPD benefits  based on 26% impairment of the whole per-
son.”   

 13. Respondents filed a Petition to Review ALJ Martinez’s  June 2, 2008, Or-
der on June 11, 2008, in regard to their contention that ALJ Martinez erred in consider-
ing evidence and awarding benefits based upon Dr. Fernandez’s  report because Sec-
tion 8-42-107.2(2)(B)(II)(b) C.R.S., states that an ATP’s findings and determinations be-
come binding, unless a proper notice and proposal for DIME are filed within thirty days 
of the Final Admission of Liability. 



 14. Respondents filed their Brief in Support of Petition to Review on July 18, 
2008.  Claimant filed his Brief in Opposition of Petition to Review on August 18, 2008.  
ICAO issued its Order of Remand on November 4, 2008.

15. Respondents moved to strike the DIME because the Claimant did not file 
a specific form, the Notice and Proposal to Select an Independent Medical Examiner, as 
required by Workers’ Compensation Rules of Procedure (WCRP), Rule 11-3(2), 7 CCR 
1101-3.  The section labeled ‘Requirement to Negotiate’, states, “Prior to Division 
(DOWC) intervention, the parties must attempt to negotiate the selection of a physician 
to conduct the IME.”  In their appeal, Respondents  cite section 8-42-107.2 (2)(B)(II)(b), 
C.R.S., which states, “unless such notice and proposal are given within thirty days after 
the date of mailing the Final Admission of Liability…the authorized treating physicians 
findings and determinations shall be binding…”.  Claimant filed his Objection to Final 
Admission of Liability and his Application for a Division Independent Medical Examina-
tion (IME) on September 14, 2007, within the thirty days after the date of mailing the Fi-
nal Admission of Liability.  Claimant did not file a “Notice and Proposal to Select DIME.”

 16. Respondents were not prejudiced by Claimant’s failure to file a specific 
Notice and Proposal to Select a DIME because the parties attempted to negotiate the 
selection of a physician to conduct the DIME via letters dated September 20, 2007, and 
September 26, 2007.  The ALJ hastens to add that lack of prejudice is irrelevant to a 
lack of jurisdiction.  The fact, that Respondents were not prejudiced, however, sheds 
light on Claimant’s intent to pursue a DIME and the repeated communications  thereof to 
R e s p o n d e n t s .             
             
17. On September 20, 2007, Respondents’ attorney sent Claimant’s  attorney a letter 
proposing Louis Winkler, M.D., to conduct the DIME.  On September 26, 2007, Claim-
ant’s attorney sent Respondents’ attorney a letter rejecting the physician proposed by 
Respondents, and proposing James McLaughlin, M.D., as the DIME physician.  

18. On remand, the ALJ finds that Claimant substantially complied with the 
statutory requirements in pursuing the DIME in a timely fashion, within the 30-days, in-
tending to meet the jurisdictional requirement of preventing the ATP’s opinion from be-
coming binding.   Respondents were given notice that Claimant intended to obtain a 
DIME on three different occasions.  Claimant checked the box on his  Objection to Final 
Admission of Liability indicating that he intended to obtain a DIME.  He filed a timely Ap-
plication for a DIME on September 14, 2007.  And, he filed an Application for Indigent 
Determination on September 18, 2007.  Respondents were put on notice that Claimant 
intended to proceed through the DIME process.   The ALJ notes that although Respon-
dents adopted a position that the DIME of Dr. Fernandez should be stricken, they were 
obliged to comply with each step of the DIME process because any determinations 
along the way would be interlocutory.  

CONCLUSIONS OF LAW ON REMAND



Based on the foregoing Findings of Fact on Remand, the ALJ makes the follow-
ing Conclusions of Law on Remand:

a.  Respondents moved to strike the DIME because the Claimant did not file 
a specific form, the Notice and Proposal to Select an Independent Medical Examiner.  
WCRP, Rule 11-3(2), under the section labeled ‘Requirement to Negotiate,’ states, 
“Prior to Division [DOWC] intervention, the parties must attempt to negotiate the selec-
tion of a physician to conduct the IME.”  In their appeal, Respondents cite section 
8-42-107.2 (2)(B)(II)(b), C.R.S., which states, “unless such notice and proposal are 
given within thirty days after the date of mailing the Final Admission of Liability…the 
authorized treating physicians findings  and determinations shall be binding…,” As 
found, Claimant filed his Objection to Final Admission of Liability and his Application for 
a DIME on September 14, 2007, within the thirty days after the date of mailing the Final 
Admission of Liability.  As  further found, this timely filing of the Application for a DIME, 
along with the Objection to Final Admission, amounted to substantial compliance with 
the statutory procedures for obtaining a DIME, sufficient to avoid the loss of jurisdiction 
and consequent finality of the ATP’s findings.

b. Section 8-42-107.2(2)(b), C.R.S. (2008), states, “If any party disputes a 
finding or determination of the authorized treating physician, such party shall request 
the selection of an IME (DIME).  The requesting party shall notify all other parties in writ-
ing of the request, on a form prescribed by the division by rule, and shall propose one or 
more acceptable candidates for the purpose of entering into negotiations for the selec-
tion of an IME….”

c. As found, Claimant substantially complied with the notice provision of Sec-
tion 8-42-107.2(2)(b), C.R.S. (2008). The doctrine of “substantial compliance” can be 
invoked in connection with the requirement of filing of the Notice and Proposal to Select 
an Independent Medical Examiner. See Pinon v. U-Haul, W.C. No. 4-632-044, 2007 
Colo. Wrk. Comp. LEXIS 76 [Industrial Claim Appeals Office (ICAO), April 25, 2007]; 
see also Martinez v.  Brunitz  Dairy, W.C. No. 4-218-999, 2004 Wrk. Comp. LEXIS 106 
(ICAO, April 7, 2004) [“Any written objection which notifies respondents that the claim-
ant does not accept the FAL (Final Admission of Liability) is  sufficient to preserve all is-
sues regardless of whether any specific issues are listed in the objection”]; see also Ste-
fanski v. Indus. Claim Appeals Office, 128 P.3d 282, 285 (Colo. App. 2005) [“Any plead-
ing that adequately notifies employer that the claimant does not accept the FAL consti-
tutes substantial, if not actual compliance with the statutory obligation to provide a writ-
ten objection”].   The ALJ notes that an objection to a final admission is a jurisdictional 
prerequisite to proceeding further.  See also EZ Building Components Manufacturing, 
UC v. Industrial Claim Appeals Office, 74 P.3d 516 (Colo. App. 2005) [the concept of 
substantial compliance was applied to various Notice requirements  in workers’ compen-
sation proceedings].  As found, Claimant substantially complied with the statutory DIME 
requirements and he made a colorable, good faith attempt to comply with all of the 
statutory DIME requirements. In the absence of a clear delegation, jurisdictional re-



quirements cannot be created by agency rule.  This prerogative is  reserved to the Gen-
eral Assembly.

d. Respondents argue that the filing of a precise notice and proposal within a 
30-day period is a jurisdictional prerequisite to a DIME, and a DIME is a jurisdictional 
prerequisite to an ALJ’s adjudication of a Claimant’s medical impairment.  Stein v, 
Community Agriculture Alliance, W.C. No. 4-533-782 (ICAO, Oct. 5, 2004); Roddam v 
Rocky Mountain Recycling, W.C. No. 4 367 003 (ICAO, Jan. 24, 2005); Town of Ignacio 
v. Indus. Claim App. Office, 70 P.3d 513, 515 (Colo. App. 2002). The argument that a 
DIME is  a jurisdictional prerequisite to challenging an ATP’s findings  is well taken.  The 
argument that the failure of a claimant to strictly comply with the precise requirements  of 
Section 8-42-107.2(2)(B)(II)(b) bars a claimant from litigating the findings of the ATP and 
deprives the ALJ of jurisdiction is not well taken in the face of timely and substantial 
compliance.  In Roddam v. Rocky Mountain Recycling, supra, Respondents argue that 
“the filing of a notice and proposal within a 30 day period is  a jurisdictional prerequisite 
to a DIME….” In fact, Roddam v. Rocky Mountain Recycling, supra, holds that “A court 
lacks subject matter jurisdiction when the claim is not timely filed (emphasis supplied) 
pursuant to the deadlines  set forth in a nonclaim statute.”  In the present case, the 
Claimant timely filed his Objection to the Final Admission of Liability and his  Application 
for DIME within the thirty-day time limit allowed by Section 8-42-107.2(2)(a)(I)(A), 
C.R.S. (2008).  Therefore, ALJ Martinez had jurisdiction over the issues brought before 
him in regard to the DIME and Claimant’s permanent partial disability benefits.  In Rod-
dam, the claimant filed an Objection to Final Admission of Liability but failed to file an 
Application for Hearing or request a DIME within the time provided by Section 
8-42-107.2.  In the present case, the Claimant filed his  Objection to Final Admission of 
Liability as well as an Application for DIME within the thirty-day timeframe.

e. Respondents cite Williams v Devereux Cleo Wallace, W.C. No. 4-620-507 
(ICAO, Aug. 10, 2006); and, Sanchez v. Straight Creek Constructors, 580 P.2d 827, 829 
(Colo. App. 1978), in support of their argument that ALJ Martinez lacked jurisdiction to 
adjudicate a contest of the ATP’s findings.  In Williams, as in Roddam, the claimant filed 
an Objection to Final Admission of Liability as well as an Application for Hearing, but she 
did not request a DIME within the 30-day period provided by Section 8-42-107.2, C.R.S. 
(2008).  Once again, Williams differs  from the present case.  In Williams v. Devereux 
Cleo Wallace, supra, the claimant sustained a compensable industrial injury and was 
placed at MMI on March 24, 2005 by his  ATP. Thereafter the respondents filed a final 
admission of liability (FAL), however, at the time respondents filed the FAL the claim-
ant’s attorney was very sick, undergoing treatment for cancer. Id. The claimant’s attor-
ney did file a timely objection to the FAL and an application for hearing, however 
he did not file a notice and proposal for a DIME. Id.  Williams is distinguishable from 
the present case because the claimant made no indication, within the 30-day jurisdic-
tional period that [s] he intended to pursue a DIME, thus, the ALJ appropriately lost ju-
risdiction. Subsequently, the attorney’s  illness worsened and he could no longer render 
effective assistance of counsel.   Therefore, he referred the claimant to another attorney 
who did file a notice and proposal for a DIME. Id. Following the new attorney’s filing of 
the notice and proposal, the claimant filed a motion for late submission of notice and 



proposal and the Pre-hearing ALJ granted the motion. Id. Then, respondents filed a mo-
tion to reconsider the order granting the motion for late submission, centered on the is-
sue that a DIME is jurisdictional and cannot be extended. Id. The Pre-hearing ALJ, on 
reconsideration, denied the claimant’s motion for a late submission of a notice and pro-
posal and then the claimant filed an application for hearing appealing the order of the 
Pre-hearing ALJ. Id. The ALJ found that the failure to comply with the requirements  of 
section 8-42-107.2(2)(B)(II)(b) bars  the right to litigate the findings of the ATP and de-
prives the ALJ of jurisdiction. Id. Accordingly, the ALJ concluded that the claimant’s  ap-
peal of the Pre-hearing ALJ’s order must he denied. Id. Finally, on review, ICAO found 
that the failure to file a notice and proposal for the DIME within the 30-day period of sec-
tion 8-42-107.2(2)(B)(II)(b) was a jurisdictional prerequisite to a DIME. Id.  ICAO held 
that although the circumstances were unfortunate, with the ill attorney, it could not de-
part from its previous decisions. Therefore it upheld the ALJ’s order. Id.  Neither the ALJ 
nor ICAO entertained a factual situation where there was substantial compliance by vir-
tue of a timely, although not technically correct, notice to pursue a DIME such as exists 
in the present case.

f. Jurisdiction cannot be conferred by consent.  The flip side of this proposition is 
that lack of jurisdiction cannot be waived.  See Roseberry v. The Valley Building and 
Loan Association, 17 Colo. App. 448, 68 P. 1063 (1902).  Therefore, an ALJ has jurisdic-
tion or does  not have jurisdiction, period.  Lack of jurisdiction can be raised at any time.  
If there is  lack of jurisdiction, anything a tribunal or an ALJ would do concerning the sub-
ject matter over which the ALJ lacks jurisdiction would be void ab initio.

g. Respondents argue that “strict compliance” by filing the “Notice and Pro-
posal to Select Division Independent Medical Examiner” under Williams v. Devereux 
Cleo Wallace, supra, is  the only manner to satisfy the jurisdictional prerequisite to re-
quest a DIME.  This ICAO decision is in clear contradiction to ICAO’s indications in Pi-
non, supra.   In Pinon, the ICAO panel wrote “we do not necessarily agree with the ALJ 
that because the filing of the Notice and Proposal to Select and [sic] Independent Medi-
cal Examiner is jurisdictional, the doctrine of substantial compliance may never be in-
voked in connection with that requirement…  The jurisdictional nature of the filing does 
not, in our view, compel the conclusion that the doctrine of substantial compliance may 
not be applied. Rather, the relevant question is whether the Division’s jurisdiction to 
conduct the DIME must be invoked through ‘strict compliance’ with the statute or 
whether ‘substantial compliance’ is  adequate to vest jurisdiction with the Division 
[DOWC]. The Colorado Supreme Court has noted that: ‘Compliance’ involves the act of 
conforming to formal or official requirements  or norms…and without further modification, 
connotes an element of degree. Compliance, for example, may be absolute or strict, on 
the one hand, or somewhat less than absolute but nonetheless substantial, on the other.  
In determining whether a particular statutory requirement has been satisfied, we have 
imposed a degree of compliance consistent with the objective sought to be achieved by 
the legislation under consideration.”  The rationale of Pinon supports  the proposition 
that under the proper circumstances, “substantial compliance” is enough to satisfy the 
jurisdictional prerequisite of requesting a DIME.  As found, the Claimant substantially 



complied with the statutory DIME requirements in a timely fashion, and to this  extent the 
ICAO decision in Pinon, supra, offers the most persuasive guidance.

h. “Substantial compliance” requires that a party at least intend to or actually make 
a good faith or colorable effort to comply with the statutory requirements.  Pinon, supra.   
“Substantial compliance” in this case would require that the requesting party give timely 
notice to the other party that they intend to apply for a DIME and that they were reject-
ing the FAL.  After this notification of the requesting party’s intention to object to the FAL 
and apply for a DIME, the parties  are required to negotiate on the physician to perform 
the DIME.  As found, Claimant provided notice and Claimant and Respondents entered 
into negotiations for DIME physicians, thus, substantially complying with Section 
8-42-107.2(2)(b), C.R.S. (2008).  Claimant provided notice that he intended to follow the 
DIME procedures to challenge his impairment rating by filing his Application for a DIME 
and his Application for Indigent Determination.  All of these documents were filed before 
the 30-day notice requirement had expired.  Respondents objected to the Application for 
Indigent Determination but did not, at that time, file any objection to the Application for a 
DIME.

i. Section 8-42-107.2, C.R.S. (2008), requires that the notice of selecting a DIME 
physician be “on a form prescribed by the division by rule.”  Claimant submitted his  no-
tice of his intention to select a DIME physician by his Application for a Division Inde-
pendent Medical Examination which is  a “form prescribed by the division by rule.”  If the 
only form that could provide notice of Claimant’s intention to request a DIME was the 
Notice and Proposal to Select an Independent Medical Examiner form, then the legisla-
ture might have capitalized “notice and proposal” in Section 8-42-107.2(2)(b), C.R.S., 
and put the complete formal title of the document in the statute.  Indeed, form cannot be 
elevated over substance where, as found, Respondents were given clear notice of 
Claimant’s intentions and were not prejudiced by the form used by Claimant to make his 
intention of seeking a DIME known to Respondents and Respondents were given the 
same right to negotiate a DIME physician, and in fact did so.   If the implied argument of 
Respondents is that it is jurisdictionally fatal if Claimant did not use the correct form pre-
scribed by the DOWC, the ALJ rejects this  argument and notes  that the Workers’ Com-
pensation Act evidences no intent of the General Assembly to delegate the enactment 
of additional jurisdictional requirements to the DOWC.

j. In Pinon v. U-Haul, supra, the claimant filed a timely Objection to Final 
Admission of Liability and an Application for Hearing but he did not request a DIME.  An 
IME Physician Panel, however, was issued nonetheless and a DIME took place.  The 
Pinon respondents filed a Motion to Strike the DIME, which was granted.   In Pinon, the 
Court determined that “the claimant’s actions  did not constitute “substantial compliance” 
with the filing requirement” because “substantial compliance requires that a party at 
least intend to or actually make a good faith or colorable effort to comply with the statu-
tory requirements.”  The Pinon Panel stated that “the statutory requirements are clear” 
as set forth in Section 8-42-107.2, C.R.S. and W.C.R.P. Rule 11-2(A).  In the present 
case, the Claimant substantially complied with Section 8-42-107.2, in that he notified “all 
other parties in writing“ of his intention to pursue a DIME “on a form prescribed by the 



division [DOWC] by rule.”  As found, the Claimant filed a timely Objection to Final Ad-
mission of Liability as well as an Application for a DIME (a “form prescribed by the divi-
sion by rule”) “within thirty days after the date of mailing of the final admission of liabil-
ity.”  In addition, the Claimant proposed “one or more acceptable candidates for the pur-
pose of entering into negotiations for the selection of an IME” via letter to Respondents’ 
counsel, dated September 26, 2007, which proposed James McLaughlin, M.D., as a 
physician to conduct the DIME examination.   Additionally, the Claimant substantially 
complied with W.C.R.P. Rule 11-2(A)(2), which requires  that the parties must negotiate 
regarding the selection of an independent medical examiner “prior to Division interven-
tion”.  As found, the parties attempted to negotiate the selection of a physician to con-
duct the DIME via letters dated September 20, 2007, and September 26, 2007.  On 
September 20, 2007, Respondents’ attorney sent Claimant’s attorney a letter proposing 
Louis  Winkler, M.D., as the physician to conduct the DIME.    On September 26, 2007, 
Claimant’s attorney sent Respondents’ attorney a letter rejecting the physician proposed 
by Respondents, and proposing Dr. McLaughlin as the DIME physician.  Claimant re-
ceived the IME Physician Panel issued by the DIME Unit on September 27, 2007.  As 
such, the parties negotiated regarding the selection of an independent medical exam-
iner “prior to Division [DOWC] intervention.

k. As found, Claimant substantially complied with the notice requirements of section 
8-42-107.2(2)(b), C.R.S. (2008), giving Respondents sufficient and timely notice of 
Claimant’s objection to the FAL and intention to enter the DIME process to challenge the 
findings of the ATP.   As  further found, Claimant and Respondents engaged in negotia-
tions in regard to the selection of a DIME physician, indicating that Respondents  were 
aware of Claimant’s intention to obtain a DIME, and that the requirements of WCRP 
Rule 11-3(2) and Section 8-42-107.2 (2)(b), C.R.S., in regard to the negotiation of the 
selection of a DIME physician were satisfied.

ORDER ON REMAND

 IT IS, THEREFORE, ORDERED THAT:

 Respondents’ Motion to Strike the Division Independent Medical Examination 
was properly denied because Claimant substantially and timely complied with the statu-
tory requirements for the Division Independent Medical Examination.  Such denial is 
hereby re-affirmed.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS       
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-767-879



ISSUES

1. Whether Claimant has established by a preponderance of the evidence 
that she sustained a compensable occupational disease during the course and scope of 
her employment with Employer.

2. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to authorized medical treatment that is reasonable and necessary to 
cure and relieve the effects of an occupational disease.

FINDINGS OF FACT

1. Claimant has worked for Employer since 1999 as a meeting and hospital-
ity assistant.  Claimant’s duties involve preparing Employer’s conference rooms for 
meetings and events.  She is also responsible for monitoring and stocking inventory.  
Claimant explained that she repetitively lifted coffee pots, ice buckets, pop and water in 
performing her duties.  She estimated that cases of pop and water could weigh up to 40 
pounds.

2. On October 30, 2007 Claimant reported to Employer that she was experi-
encing left shoulder pain.  Because Claimant attributed the pain to her job duties, Em-
ployer referred her to HealthOne Occupational Medicine (HealthOne) for medical treat-
ment.

3. Claimant visited HealthOne on October 30, 2007 and reported that she 
had been suffering from left shoulder pain for approximately two weeks.  Claimant ex-
plained that she awoke one morning in pain and subsequently experienced the gradual 
onset of stiffness and soreness throughout her elbow.  Claimant did not attribute her 
symptoms to any specific incident at work but stated that she had engaged in repetitive 
pushing, pulling, reaching and overhead activities for the past nine years.  She also re-
counted that she was treated for similar symptoms in her right shoulder three to five 
years earlier.  The medical provider diagnosed Claimant with a left shoulder strain and 
questioned whether her symptoms were causally related to a work incident.

4. On November 6, 2007 Claimant again visited HealthOne and received 
medical treatment from Martin Kavelik, D.O.  Claimant reiterated that she awoke one 
morning with pain in her shoulder and the pain gradually worsened.  She also did not 
recall a specific work incident that caused her pain, but instead commented that she 
engaged in frequent pushing, pulling and overhead activities as part of her job duties.  
Dr. Kavelik questioned the cause of Claimant’s pain because Claimant did not mention 
any specific work incident but instead simply “figured it had to do with her job” based on 
her work activities.

5. On December 20, 2007 Claimant underwent an MRI of her left shoulder.  
The MRI revealed “prominent degenerative change of the glenohumeral joint with carti-
lage loss and bony cystic and osteophytic changes.”



6. Based on a referral from Dr. Kavelik Claimant visited orthopedic surgeon 
Rajesh Bazaz, M.D. on December 31, 2007.  Dr. Bazaz reviewed Claimant’s MRI and 
confirmed that Claimant suffered from preexisting arthritis in her left shoulder.  He was 
uncertain whether Claimant’s  symptoms were caused by a “flare-up of preexisting arthri-
tis, new bursal inflammation, or a new onset of AC joint inflammation.”  Dr. Bazaz did 
not recommend surgical intervention because Claimant had previously obtained “good 
relief” with conservative measures.

7. Because Claimant’s symptoms did not improve with conservative treat-
ment, she requested a referral to orthopedic surgeon Mark S. Failinger, M.D.  On June 
23, 2008 Claimant visited Dr. Failinger for an evaluation.  He reviewed Claimant’s  MRI, 
noted that she suffered from glenohumeral arthritis and administered a cortisone injec-
tion into her left shoulder.

8. On August 4, 2008 Claimant returned to Dr. Failinger and sought to pursue 
surgery.  Dr. Failinger commented that he would perform a decompression and evaluate 
Claimant’s rotator cuff to make sure that there were no “high grade or full-thickness 
tears.”  He then requested prior authorization to perform a left shoulder arthroscopy.  On 
August 21, 2008 Insurer denied Dr. Failinger’s request.

9. On August 20, 2008 Douglas C. Scott, M.D. reviewed Claimant’s medical 
records in order to ascertain whether her left shoulder symptoms were caused by her 
employment with Employer.  He noted that Claimant awoke one morning with left shoul-
der pain but could not attribute her symptoms to any specific incident, injury or accident 
while at work.  Dr. Scott explained that Claimant’s diagnostic testing revealed degenera-
tive joint disease and degenerative arthritis in her left shoulder.  He determined that, al-
though Claimant required left shoulder surgery, her condition was not related to her em-
ployment.  Dr. Scott concluded that Claimant’s  condition was not caused by her job du-
ties for Employer but instead constituted “preexisting degenerative osteoarthritis of the 
left shoulder, which is due to her age and her life activities.”

10. On October 28, 2008 F. Mark Paz, M.D. performed an independent medi-
cal examination of Claimant.  Contrary to Claimant’s prior reports that she experienced 
the insidious onset of pain in her left shoulder, Claimant told Dr. Paz that she felt a “pop” 
in her shoulder while lifting a case of soda for Employer in October 2007.  Claimant 
stated that, after she felt the “pop” in her left shoulder, she experienced discomfort that 
failed to improve during the ensuing weeks.  Dr. Paz noted that Claimant’s description of 
her injury was inconsistent with her account to prior medical providers that she simply 
awoke one morning with pain.  Nevertheless, Dr. Paz determined that “[n]either history 
is  consistent with a mechanism of injury which would cause degenerative joint disease 
of the shoulder joint, impingement syndrome or anatomical injury to the rotator cuff.”

11. Dr. Paz explained that Claimant suffers from preexisting degenerative joint 
disease of the left shoulder.  He noted that Claimant also has advanced degenerative 
joint disease in both of her knees.  Dr. Paz stated that there was no mechanism of injury 



in Claimant’s  prior medical records that was consistent with a “causal mechanism of a 
rotator cuff injury.”  He thus concluded that it could not be established that Claimant’s 
“preexisting, advanced degenerative joint disease of the left shoulder was temporarily, 
or permanently, aggravated by a single work-related exposure.”

12. Dr. Paz testified at the hearing in this  matter.  He reiterated that Claimant’s 
duties for Employer did not cause her left shoulder condition.  Dr. Paz explained that 
Claimant suffers from osteoarthritis  or a chronic inflammation of the joints.  He com-
mented that osteoarthritis is an erosive condition that typically occurs  over a long period 
of time and affects more than one joint.  Dr. Paz explained that Claimant’s  age, weight 
and diabetes are commonly correlated with the development of the condition.  He de-
termined that Claimant’s genetic factors and diabetes were the likely causes of her left 
shoulder symptoms.  He noted that Claimant’s  statement that her pain began when she 
awoke one morning is consistent with the insidious onset of osteoarthritis.  Dr. Paz 
stated that any “pop” that Claimant may have experienced while performing her job du-
ties did not constitute an injury but instead signaled that the joint was arthritic.

13. Claimant has failed to establish that it is  more probably true than not that 
she sustained an occupational disease during the course and scope of her employment 
with Employer.  Claimant’s left shoulder problem cannot be fairly traced as a proximate 
cause to her job duties for Employer.  More specifically, Claimant’s  left shoulder condi-
tion was not caused, accelerated, intensified or aggravated by her employment with 
Employer.

14. Claimant’s medical records reveal that she awoke one morning with left 
shoulder pain but could not attribute her symptoms to any specific incident, injury or ac-
cident while at work.  Subsequent diagnostic testing revealed that Claimant suffered 
from degenerative joint disease and degenerative arthritis of the left shoulder.  Dr. Scott 
thus persuasively concluded that Claimant’s condition was not caused by her job duties 
but instead constituted preexisting degenerative osteoarthritis.  Similarly, Dr. Paz credi-
bly determined that Claimant’s left shoulder symptoms were not caused or aggravated 
by her job duties for Employer.  He commented that Claimant’s age, weight and diabe-
tes are commonly correlated with the development of osteoarthritis.  Dr. Paz noted that 
Claimant had told previous medical providers  that her pain began when she awoke one 
morning, but told him that she suffered a “pop” while lifting a case of soda for Employer.  
He explained that Claimant’s  initial account is consistent with the insidious onset of os-
teoarthritis and that any “pop” Claimant may have experienced merely signaled that her 
left shoulder joint was arthritic.  Dr. Paz thus  credibly opined that neither waking up in 
pain nor experiencing a traumatic “pop” would have caused Claimant to develop os-
teoarthritis in her left shoulder.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-



102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the ALJ.  Faulkner, 12 P.3d at 846.

5. The test for distinguishing between an accidental injury and an occupa-
tional disease is  whether the injury can be traced to a particular time, place and cause.  
Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational disease” is 
defined by  §8-40-201(14), C.R.S. as:

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment.

6. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 



or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof require-
ments in addition to those required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the dis-
ability for which compensation is sought.  Id.   Where there is  no evidence that occupa-
tional exposure to a hazard is  a necessary precondition to development of the disease, 
the claimant suffers from an occupational disease only to the extent that the occupa-
tional exposure contributed to the disability.  Id.

 7. As found, Claimant has failed to establish by a preponderance of the evi-
dence that she sustained an occupational disease during the course and scope of her 
employment with Employer.  Claimant’s left shoulder problem cannot be fairly traced as 
a proximate cause to her job duties for Employer.  More specifically, Claimant’s left 
shoulder condition was not caused, accelerated, intensified or aggravated by her em-
ployment with Employer.

 8. As found, Claimant’s  medical records reveal that she awoke one morning 
with left shoulder pain but could not attribute her symptoms to any specific incident, in-
jury or accident while at work.  Subsequent diagnostic testing revealed that Claimant 
suffered from degenerative joint disease and degenerative arthritis of the left shoulder.  
Dr. Scott thus persuasively concluded that Claimant’s condition was not caused by her 
job duties but instead constituted preexisting degenerative osteoarthritis.  Similarly, Dr. 
Paz credibly determined that Claimant’s  left shoulder symptoms were not caused or ag-
gravated by her job duties for Employer.  He commented that Claimant’s age, weight 
and diabetes are commonly correlated with the development of osteoarthritis.  Dr. Paz 
noted that Claimant had told previous medical providers that her pain began when she 
awoke one morning, but told him that she suffered a “pop” while lifting a case of soda 
for Employer.  He explained that Claimant’s initial account is consistent with the insidi-
ous onset of osteoarthritis and that any “pop” Claimant may have experienced merely 
signaled that her left shoulder joint was arthritic.  Dr. Paz thus credibly opined that nei-
ther waking up in pain nor experiencing a traumatic “pop” would have caused Claimant 
to develop osteoarthritis in her left shoulder.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for Workers’ Compensation benefits is denied and dismissed.

DATED: January 15, 2009.
Peter J. Cannici
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-693-581

ISSUES

¬ Did respondents overcome Dr. DiNapoli’s permanent medical impairment rating 
by clear and convincing evidence?
¬ Did claimant prove by a preponderance of the evidence that Dr. Finn’s rating 
more appropriately describes his permanent medical impairment?

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the Judge enters the fol-
lowing findings of fact:

1. Claimant worked for employer installing insulation.  Claimant sustained an 
admitted injury to his right shoulder on July 11, 2006, while using a staple hammer.  
Kenneth P. Finn, M.D., has  diagnosed claimant’s right shoulder condition as Chronic 
Regional Pain Syndrome (CRPS), an uncommon condition involving a disorder of the 
nervous system.

2. The Division of Workers’ Compensation (DOWC) appointed Jim DiNapoli, 
M.D., to perform an independent medical examination (DIME).  Dr. DiNapoli examined 
claimant on May 5, 2008, and rated his permanent medical impairment for CRPS based 
upon range of motion deficits of the right upper extremity.  Dr. DiNapoli rated claimant’s 
impairment at 45% of the right upper extremity, which he converted to 27% of the whole 
person.  Dr. DiNapoli’s  whole person rating is presumed correct unless overcome by 
clear and convincing evidence.  Although respondents applied for hearing to overcome 
Dr. DiNapoli’s rating, claimant stipulated it highly probable Dr. DiNapoli erred in rating 
claimant’s CRPS on the basis  of loss of range of motion.  Respondents have overcome 
Dr. DiNapoli’s 27% whole person rating by clear and convincing evidence.

3. At respondents’ request, John J. Raschbacher, M.D., performed a records 
review and provided a rating of claimant’s impairment on June 13, 2008.  Dr. 
Raschbacher rated claimant’s  impairment at 10% of the whole person based upon spi-
nal cord impairment, under Table 1, Pg. 109, of the American Medical Association 
Guides to the Evaluation of Permanent Impairment, Third Edition (Revised) (AMA 
Guides).  Dr. Raschbacher testified as an expert in Occupational Medicine and at rating 
impairment according to methods taught by DOWC in the Level II Accreditation curricu-
lum.



4. On November 19, 2008, Dr. Finn examined claimant and provided an im-
pairment rating of 30% of the whole person.  Dr. Finn wrote:

I did take range of motion measurements of the right shoulder.  However, 
the most appropriate rating for his  [CRPS] will fall under the spinal cord 
injury of the AMA Guides ….

Dr. Finn’s above-quoted opinion supports that of Dr. Raschbacher that claimant’s im-
pairment should be rated under Table 1, Pg. 109, of the AMA Guides. 

5. Dr. Raschbacher persuasively testified to the following: There is  no spe-
cific method for rating CRPS according to AMA Guides.  Nonetheless, DOWC has 
promulgated Impairment Rating Tips, which recommends rating the effects of CRPS as 
impairment of the whole person under the spinal cord injury table (Table 1, Pg. 109, of 
the AMA Guides).  Table 1 provides ranges of values to assess the effect of loss of use 
of the upper extremity in attending to one’s self-care.  According to the Impairment Rat-
ing Tips, DOWC recommends against rating CRPS based upon range of motion deficits 
of the upper extremity:

Range of motion should not be used, as this would be accounted for in 
the neurologic portion of the rating.

(Emphasis  added).   Dr. DiNapoli thus failed to follow the methodology recommended 
by DOWC for rating CRPS.  Claimant conceded that Dr. DiNapoli followed incorrect 
methodology in rating claimant’s impairment based upon range of motion deficits, in-
stead of spinal cord impairment values.  Crediting Dr. Raschbacher’s testimony, the 
Judge finds it highly probable that Dr. DiNapoli incorrectly rated claimant’s impairment 
from his CRPS condition.  Respondents  thus overcame Dr. DiNapoli’s permanent medi-
cal impairment rating by clear and convincing evidence. 

  6. Crediting Dr. Raschbacher’s testimony, impairment resulting from the ef-
fects of a disorder of the nervous system upon use of the upper extremities  is valued 
under Table 1, Section A, of the AMA Guides, which provides higher values for impair-
ment of the preferred or dominant extremity.  Claimant’s dominant upper extremity is his 
right.  Table 1 provides the following values for assessing impairment of use of the 
dominant upper extremity in providing one’s self-care:

[Category 1] Some difficulty with digital dexterity [5-10]

[Category 2] Has no digital dexterity [15-25]

[Category 3] Has difficulty with self care [30-35]

[Category 4] Cannot carry out self care [40-60]



Dr. Raschbacher testified that claimant’s medical records document that claimant re-
tains some use of his fingers for digital dexterity.  Dr. Raschbacher gave the example 
that claimant is able to drive by using his right hand to grab the steering wheel of a car.

7. In his  November 19th report, Dr. Finn provided the following explanation for 
his rating:

Using table 1, page 109 for the use of the upper extremities for his pre-
ferred extremity a 30% whole person impairment would be reasonable.

Without explaining the basis for his  rating, Dr. Finn apparently rated claimant’s  loss of 
use of his right upper extremity to provide self-care under the 3rd category of Table 1, 
which is based upon “difficulty with self care”. 

8. Dr. Finn however reported that claimant sustained the following permanent 
activity restrictions:

[F]or his dominant upper extremity … he can lift up to 10 pounds on a very 
occasional basis as well as carry up to 10 pounds.

****
[H]e is  able to reach, handle, finger, feel, push, and pull on an occasional 
basis with the right hand and frequent basis with the left hand.

****
He can use public transportation and can prepare simple meals, feeds 
himself and is independent for personal hygiene.

(Emphasis added).

9. Dr. Raschbacher valued claimant’s impairment in providing self-care under 
the 1st or lowest category based upon the effects of some difficulty with digital dexterity.  
Dr. Raschbacher stated that the above-quoted restrictions by Dr. Finn show that claim-
ant retains some digital dexterity with his right upper extremity.  Dr. Raschbacher ex-
plained that medical records show claimant has been enrolled in college and has  used a 
computer for on-line classes, which further shows he retains digital dexterity.  Claimant’s 
testimony supports Dr. Raschbacher’s opinion that claimant retains some digital dexter-
ity in his right hand.  Claimant stated that he is  capable of working in a sedentary level 
and can use the computer.  This  supports Dr. Raschbacher’s  opinion that claimant’s  im-
pairment should not be valued according to the 2nd category of 15-20%, which involves 
impairment to providing self-care based upon the absence of digital dexterity to provide 
self-care.

10. Dr. Raschbacher persuasively explained that the above-quoted categories 
under Table 1 are progressive in describing dysfunction in self-care, such that catego-
ries with higher values necessarily include dysfunction described in categories with 
lower values.  Dr. Raschbacher stated that the 3rd category of 30-35% for “difficulty with 



self-care” logically includes the 2nd category, i.e., difficulty with self-care and of the lack 
of digital dexterity.  Dr. Raschbacher thus testified that Dr. Finn’s rating of 30% for diffi-
culty with self-care is  incorrect under the AMA Guides, unless claimant also has no digi-
tal dexterity.

11. Dr. Raschbacher provided the only expert medical interpretation for as-
sessing claimant’s impairment from his CRPS under the AMA Guides.  As found, Dr. 
Finn failed to give any persuasive rationale for rating claimant’s dysfunction in providing 
self-care under the 3rd category of Table 1.  By contrast, Dr. Raschbacher persuasively 
explained that the 3rd category of difficulty with self-care requires no use of the hand to 
perform such activities of daily living as driving, dressing, and shopping for oneself.  In 
support of Dr. Raschbacher’s  opinion, the evidence shows it more probably true that 
claimant retains  some digital dexterity for providing self-care.  The Judge thus credits 
the medical opinion of Dr. Raschbacher as more persuasive than Dr. Finn.  

12. Respondents showed it more probably true than not that Dr. 
Raschbacher’s  10% whole person rating more accurately assesses  claimant’s  dysfunc-
tion in providing self-care under Table 1, Page 109, of the AMA Guides.  Dr. 
Raschbacher persuasively explained how Dr. Finn’s rating is incorrect under the AMA 
Guides.  

CONCLUSIONS OF LAW

 Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant and respondents alike agree it highly probable that Dr. DiNapoli’s rating 
is  incorrect under the AMA Guides.  Claimant argues he has proven by a preponder-
ance of the evidence that Dr. Finn’s  rating more appropriately describes his  permanent 
medical impairment from CRPS.  Respondents argue that Dr. Raschbacher’s rating 
more appropriately describes  claimant’s impairment.  The Judge agrees  with respon-
dents.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-



ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

 Sections 8-42-107(8)(b)(III) and (c), C.R.S. (2008), provide that the finding of a 
physician selected through the Division of Workers' Compensation to perform an inde-
pendent medical examination (DIME) shall only be overcome by clear and convincing 
evidence. Clear and convincing evidence is highly probable and free from serious or 
substantial doubt, and the party challenging the DIME physician's finding must produce 
evidence showing it highly probable the DIME physician is incorrect.  Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has  been 
proved by clear and convincing evidence if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Metro Moving 
& Storage Co. v. Gussert, supra.  A mere difference of opinion between physicians fails 
to constitute error.  See, Gonzales v. Browning Ferris Indust. of Colorado, W.C. No. 4-
350-36 (ICAO March 22, 2000).

 The DIME physician's finding under §8-42-107(8)(c), supra, is generally the im-
pairment rating.  DeLeon v. Whole Foods Market, Inc., W.C. No. 4-600-477 (ICAO No-
vember 16, 2006).  Once a party sustains the initial burden of overcoming the DIME  
physician's impairment rating by clear and convincing evidence, the ALJ's  determination 
of the correct rating is then a matter of fact based upon the lesser burden of a prepon-
derance of the evidence.  DeLeon v. Whole Foods Market, Inc., supra.  The ALJ is not 
required to dissect the overall impairment rating into its  component parts and determine 
whether each part has been overcome by clear and convincing evidence.  DeLeon v. 
Whole Foods Market, Inc., supra.

 Here, respondents applied for hearing to overcome Dr. DiNapoli’s rating by clear 
and convincing evidence.  The Judge adopted claimant’s stipulation in finding it highly 
probable Dr. DiNapoli erred in rating claimant’s  CRPS on the basis  of loss of range of 
motion.  Respondents thus overcame Dr. DiNapoli’s 27% whole person rating by clear 
and convincing evidence.

 The Judge further found that respondents  showed it more probably true than not 
that Dr. Raschbacher’s 10% whole person rating more accurately assesses claimant’s 
dysfunction in providing self-care under Table 1, Page 109, of the AMA Guides.  Dr. 
Raschbacher persuasively explained how Dr. Finn’s rating is incorrect under the AMA 
Guides.  The Judge credited the medical opinion of Dr. Raschbacher as more persua-
sive than Dr. Finn.  Respondents  thus proved by a preponderance of the evidence that 
claimant sustained permanent medical impairment of 10% of the whole person.



 The Judge concludes insurer should pay claimant permanent partial disability 
benefits based upon impairment of 10% of the whole person

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Insurer shall pay claimant permanent partial disability benefits based 
upon impairment of 10% of the whole person. 

2. Insurer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

3. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _January 15, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

ISSUES

 The following issues were raised for consideration at hearing:

1. Whether Claimant suffer a compensable injury on April 1, 2005;
2. Whether Claimant is an employee of Sanders Construction, Inc. or Sapphire 
Custom Homes, Inc. on the date of injury;
3. Whether Claimant’s claim is barred by the statute of limitations under Section 8-
43-103(2), C.R.S. (2007);
4. Whether Respondents are liable for temporary total disability benefits (TTD) for 
April 15, 2005 and continuing until terminated by force of law;
5. Whether the Sanders Construction, Inc. is liable for penalties for failure to timely 
file a First Report of Injury and to admit or deny the claim based on Sections 8-43-101 
and 8-43-203, C.R.S. (2007);
6. Whether the Insurer for Sanders Construction, Inc., Pinnacol Assurance, is liable 
for penalties for failure to timely file the required admission or denial of Claimant’s claim 
dated January 28, 2008, based on Sections 8-43-101 and 8-43-203, C.R.S. (2007); and 
7. What is Claimant’s average weekly wage.



FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ enters the following find-
ings of fact:

1. Claimant suffered a compensable injury in the course and scope of his 
employment for Sanders Construction, Inc. on April 1, 2005 when he fell from a roof he 
was working on.  Claimant’s testimony was credible and consistent with the evidentiary 
exhibits and the testimony of the witnesses of Sapphire Custom Homes, Inc.

2. Claimant was not an employee of Sapphire Custom Homes, Inc. and, 
therefore, Sapphire Custom Homes, Inc. and its  insurer, Pinnacol Assurance, are not 
liable for Claimant’s April 1, 2005 work injury.      

3. Sanders Construction, Inc. is owned by Jesse Sanders.  Claimant was an 
employee of Sanders Construction, Inc. on April 1, 2005.  Sanders Construction, Inc. 
was insured by Pinnacol Assurance at the time of Claimant’s April 1, 2005 injury.  Sand-
ers  Construction, Inc. and Pinnacol Assurance are liable for the Claimant’s April 1, 2005 
work related injury.

4. Sanders Construction, Inc. and Pinnacol Assurance contend that Claim-
ant’s claim is  barred by the statute of limitation under Section 8-43-103(2), C.R.S. 
(2007).  Sanders Construction, Inc. and Pinnacol Assurance contend that Claimant’s 
injury occurred on April 1, 2005 and, under Section 8-43-103(2), Claimant was required 
to file a claim within two years of the date of injury, or within three years of the date of 
injury, if good cause is shown.

5. Claimant credibly testified at hearing that a Worker’s  Claim for Compensa-
tion was  first filed by Claimant for the April 1, 2005 injury on June 29, 2005 after Claim-
ant and his attorney were incorrectly advised by the Division that Sanders  Construction, 
Inc. was non-insured.  On June 29, 2005, Claimant filed the Workers’ Claim for Com-
pensation naming Sapphire Custom Homes, Inc. as the employer at the time of the in-
jury.  On this  same form, Claimant also identified “Jesse Sanders Construction Com-
pany” as  the “Employer’s  Other Company Name.”  Through the date of hearing, the re-
cords of the Division continue to reflect that Sanders Construction, Inc. is non-insured.

6. Subsequently, Claimant was informed that Sanders  Construction, Inc. was 
insured by Pinnacol Assurance on the date of Claimant’s  work injury, and on January 
28, 2008, Claimant filed a Worker’s Claim for Compensation properly naming Sanders 
Construction, Inc. as Claimant’s  employer at the time of injury.  Claimant timely filed the 
Worker’s Claim for Compensation on January 28, 2008 and therefore the claim is  not 
barred by the statute of limitation contained in Section 8-43-103(2).  Claimant estab-
lished good cause for his failure to file the claim within two years of the date of injury 
and filed the claim on January 28, 2008, which was  within three years of the date of the 
April 1, 2005 injury.  Claimant reasonably relied on the records of the Division, which in-
correctly reflected that Sanders Construction, Inc. was non-insured.  



7. Accordingly, it is concluded that Sanders Construction, Inc. and Pinnacol 
Assurance’s contention that the statute of limitation should apply to bar Claimant’s claim 
is  not sustainable.  In addition, the statutory requirements  of Section 8-43-103(2), 
C.R.S., are tolled by the Claimant’s oral reporting of his injury to the Jesse Sanders, the 
owner of Sanders Construction, Inc., on April 1, 2005.

8. Claimant began working for Jesse Sanders on March 1, 2005, thirty days 
before the work injury of April 1, 2005.  On March 1, 2005, Claimant went to a job site 
where Jesse Sanders was working and request that Mr. Sanders employ him.   Mr. 
Sanders advised Claimant to return to a job site in Greeley called “West Point” in a cou-
ple of days and that Claimant could work for Mr. Sanders at this location.  Then, on 
March 1st or 2nd, Claimant met a person named Nate who was also employed by Mr. 
Sanders and who was assigned as Claimant’s  supervisor or lead worker.  On March 1st 
or 2nd Claimant was instructed by Nate to travel to Windsor with a worker named Joe 
and there Claimant worked on a house building walls for the house with Nate. 

9. From March 1 or 2, 2005 forward to the date of Claimant’s work injury, 
Claimant worked with Nate as the lead worker/supervisor for the Employer.  Claimant 
observed that Mr. Sanders came to the work site where Claimant and Nate worked on a 
daily basis.  Claimant was observed by Mr. Sanders working daily at the job site.  Mr. 
Sanders gave Claimant instructions each day about his work.  Mr. Sanders hauled a 
utility trailer behind the vehicle he operated each day to the work site where Claimant 
was working.  Mr. Sanders had tools in the trailer that he hauled to Claimant’s work site 
and Claimant utilized these tools  in his work.  Mr. Sanders communicated with lead 
worker Nate and Claimant each day about the work they performed.

     
10. On April 1, 2005, Claimant and Nate were working on decking a roof at a 

resident on Kitty Hawk Lane in Windsor, CO for the Employer.  Mr. Sanders came to the 
work location and dropped off equipment for Claimant and Nate to use.  About 11:30 
a.m., while Nate and Claimant were working on the roof decking the roof gave way and 
Claimant fell 18 to 20 feet to the ground.  Nate observed the fall.  Nate hung on to the 
roof in order not to fall when the roof decking collapsed. 

11. Following the fall, Claimant was in shock. When Claimant opened his eyes 
following the fall, he saw nothing but blackness.  He could not breathe initially.  He felt 
severe pain in his chest.  Claimant had scrapes  all over his face and he had bitten his 
tongue.   Both Claimant’s arms were fractured.  Nate inquired if Claimant was ok.  
Claimant replied that he was not ok and that he needed to go home.  Claimant drove 
himself from Windsor to his  home in Greeley.  At his  home, Claimant’s wife called Mr. 
Sanders to report that Claimant was injured in a fall at work. Mr. Sanders instructed 
Claimant to return to the job site at 4:30 p.m. on April 1, 2005 and meet him there.  

12. Claimant reported to the job site on Friday, April 1, 2005, as instructed, 
and he met Mr. Sanders there.  Claimant reported to Mr. Sanders that he was in ex-
treme pain and that he required medical treatment.   Mr. Sanders informed Claimant 
that he would take him to the doctor the following Monday, April 4, 2005.  



13. During the 30-day period that Claimant worked for the Employer, payment 
for his services was sporadic.  As of April 4, 2005, Claimant was owed money from the 
Employer for his services.     

14. Claimant appeared at the work site on Monday, April 4, 2005 at 7:00 a.m.  
Claimant was seeking medical care and he wanted to be paid for his services.  Claimant 
reported to Mr.  Sanders that he was in extreme pain and again requested to receive 
medical care.  Mr. Sanders advised Claimant that he would take Claimant for medical 
care later in the day on April 4th.  Claimant resumed work with Nate on April 4 and re-
mained at work until Mr. Sanders returned.  Sanders did not provide Claimant with 
medical care on April 4th. 

15. On April 5, 2005, Claimant appeared for work at 7:00 a.m. and requested 
medical care from Mr. Sanders.  Mr. Sanders promised that his wife would take Claim-
ant for medical care later on April 5th.  Mr. Sanders’ wife never appeared at the work site 
to take Claimant for medical care.   

16. On April 6, 2005, Claimant returned to work at the work site for the Em-
ployer.  Claimant was told by Nate that Mr. Sanders would arrive at the work site a 
noon.  Mr. Sanders never arrived at the work site on April 6th.  Nate gave Claimant 
$100.00 on April 6th and advised him that Mr. Sanders would be gone for a couple of 
days.

17. It is  inferred from Mr. Sanders’ actions and conduct, and from Claimant’s  
repeated communication to Mr. Sanders from April 1, 2005 to April 6, 2005, that, by April 
6, 2005, Mr. Sanders was aware of the seriousness of Claimant’s condition and was 
aware that the condition would cause Claimant permanent impairment and lost time 
from work equaling three work shifts.  

18. During the week of April 11, 2005, Claimant saw Mr. Sanders who gave 
Claimant a couple hundred dollars, but still did not provide Claimant with medical care.  
On April 15, 2005, Claimant sought medical care of his own accord at Greeley Quick 
Care where he learned that he fracture his  distal right radius.  Claimant was referred to 
seek medical treatment at the emergency room at the Northern Colorado Medical Cen-
ter.   Claimant was treated at the emergency room for a right wrist fracture and he was 
restricted from work on April 15, 2005.  

19. As a result of the April 1, 2005 work injury, Claimant suffered injury to his  
bilateral arms, wrists, knees, and ankles.  Claimant also suffered injury to the upper 
back, left side of his neck, and his bilateral shoulders.

20. The credible and persuasive evidence at hearing establishes that starting 
on the date of the Claimant’s injury, April 1, 2005, the Claimant repeatedly requested a 
referral for medical care from Jesse Sanders, and he was not referred for the care de-
spite fractures in the Claimant’s upper extremities.  Therefore, Claimant had the right to 



select his own physician and all medical care received from Champs, Dr. Bussey and 
any referrals stemming from their offices are within the chain of referral and shall be 
covered by the Respondents, Sanders Construction, Inc. and Pinnacol Assurance.

21. Respondents, Sanders Construction, Inc. and Pinnacol Assurance, shall 
be liable for all reasonable, necessary, and related medical benefits to cure and relieve 
Claimant of the effects of the April 1, 2005 injury.

22. On April 15, 2005, Claimant was  restricted from the use of his  right arm.  
Claimant’s usual employment is  as a roofer.  This employment requires use of the 
Claimant’s bilateral arms.  Therefore, it is  concluded that Claimant was disabled from 
his usual employment commencing April 15, 2005.  Claimant’s disability continues 
through the date of hearing.  It is found and concluded that Respondents, Sanders Con-
struction, Inc. and Pinnacol Assurance, shall be liable for TTD from April 15, 2005 and 
continuing until terminated by force of law.

23. Claimant’s average weekly wage while employed by Sanders  Construc-
tion, Inc. is  $600.00 per week based on the parties’ stipulation of July 15, 2008, which is 
contained in Respondents’ Motion for Clarification with Stipulation. 

24. The evidence at hearing established that Jesse Sanders was advised on 
April 1, 2005 that Claimant was injured in the course and scope of his employment 
when he fell off the roof on that date.  The evidence further established that Claimant 
filed a Worker’s  Claim for Compensation on June 29, 2005 in which Claimant named 
the wrong employer as the responsible party.  On January 28, 2008, Claimant timely 
filed a Workers’ Claim for Compensation identifying Sanders Construction, Inc. and Pin-
nacol Assurance, as the employer and insurer.  The evidence further established that 
Respondents, Sanders Construction, Inc. and Pinnacol Assurance, filed a Notice of 
Contest on February 21, 2008.

25. Under Section 8-43-101, the employer was obligated to file a first report of 
injury with the Division within 10 days after the employer had knowledge of Claimant’s 
work injury and failure to file that report shall result in imposition of a penalty amounting 
to a fine not to exceed $500.00 per day for each such offense under Section 8-43-304.  

 26. Sanders Construction, Inc. is found to have had actual notice of the 
Claimant’s April 1, 2005 injury on April 1, 2005. Sanders Construction, Inc. was made 
aware that Claimant’s injuries would cause lost time from work and permanent impair-
ment by April 6, 2005.  Sanders Construction, Inc. has, independently, failed to file a first 
report of injury as required by Section 8-43-101, through the date of hearing.

27. Accordingly, it is found that imposition of a penalty against the Employer, 
Sanders Construction, Inc., is appropriate based on the provisions  of sections 8-43-101 
and 8-43-304.  A penalty pursuant to the provisions  of Section 8-43-304 is imposed on 
Sander Construction, Inc. in the amount of $2.00 per day commencing April 16, 2005 
and continuing through the date of the hearing.



28. Furthermore, it is found that Pinnacol Assurance, the insurer for Sanders 
Construction, Inc., did not timely file the Notice of Contest on February 21, 2008.  Under 
Section 8-43-203, Pinnacol Assurance was required to admit or deny the claim within 20 
days of notice of the Workers’ Claim for Compensation.  Failure to timely file the Notice 
of Contest results in a penalty of one days’ compensation for each days’ failure to admit 
or deny the claim.  Since Claimant filed a Workers’ Claim for Compensation on January 
28, 2008, a timely filed Notice of Contest should have been filed by Pinnacol Assurance 
on or before February 18, 2008.  Pinnacol Assurance filed the Notice of Contest on Feb-
ruary 21, 2008, or three days late.    Therefore, Respondents, Pinnacol Assurance and 
Sanders Construction, Inc., shall be liable for a penalty amounting to three days com-
pensation under Section 8-43-203. The penalty shall be paid consistent with the provi-
sions of section 8-43-203(2)(a).     

CONCLUSIONS OF LAW

 Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  Section 8-
40-102(1), C.R.S.  A Claimant in a Workers’ Compensation claim has the burden of pro-
viding entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is  that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clar,, 197 Colo. 306, 592 P.2d 792 (1979);  people v. M.A., 104 P.3d 273, 275 (Colo. 
App. 2004).  The facts  in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S.   A Workers’ Compensation case is  decided on its merits.  Section 8-43-
201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

4. The record in this case establishes that Claimant suffered a work related 
injury on April 1, 2005 while in the course and scope of his employment with the em-



ployer, Sanders Construction, Inc.  As  a result of the April 1, 2005 injury, Claimant suf-
fered injury to his  bilateral arms, wrists, knees, and ankles.  Claimant also suffered in-
jury to the upper back, left side of his neck, and his  bilateral shoulders these injuries are 
compensable as well as  the Claimant’s subsequent need for surgery and related medi-
cal care.

5. Respondents, Sanders  Construction, Inc. and Pinnacol Assurance, are  
liable for authorized medical treatment that is  reasonable and necessary to cure and re-
lieve the effects of an industrial injury.  Section 8-42-101(1)(a), C.R.S.; Colorado Comp. 
Ins. Auth. v. Nofio, 866 P.2d 714, 716 (Colo. 1994).

6. Section 8-43-404(5)(a), C.R.S. grants employers the initial authority to se-
lect the authorized treating physician (ATP).  However, if an employer is notified of an 
industrial injury and fails to designate an ATP the right of selection passes to the em-
ployee.  Rogers v. Industrial Claim Appeals Office, 746 P.2d 565, 567 (Colo. App. 1987).  
An employer is deemed notified of an injury when it has  “some knowledge of the ac-
companying facts  connecting the injury or illness with the employment, and indicating to 
a reasonably conscientious manager that the case might involve a potential compensa-
tion claim.”  Bunch v. Industrial Claim Appeals Office, 148 P.3d 381, 383 (Colo. App. 
2006).

7. The credible and persuasive evidence at hearing establishes that the 
Claimant repeatedly requested a referral for medical care commencing on the date of 
Claimant’s injury from Respondent, Sanders Construction, Inc., and Claimant was  not 
referred for care despite fractures in the Claimant’s upper extremities.  Therefore, the 
Claimant had the right to select his own physician and all medical care received from 
Champs, Dr. Bussey and any referrals stemming from their offices are within the chain 
of referral and shall be covered by the Respondents, Sanders Construction, Inc. and 
Pinnacol Assurance.

8. To obtain TTD benefits, a claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, he left work as a result of the 
disability, and the disability resulted in an actual wage loss.  City of Colorado Springs v. 
Industrial Claim Appeals Office, 954 P.2d 639 (Colo. App. 1997).  A claimant must estab-
lish a causal connection between a work-related injury and a subsequent wage loss.  
Section 8-42-103(1)(a), C.R.S.: PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 546, 546 
(Colo. 1995).  The term “disability” connotes two elements: (1) medical incapacity evi-
denced by loss or restriction of bodily function; and (2) impairment of wage earnings ca-
pacity as  demonstrated by claimant’s inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641, 649 (Colo. 1999).  The “impairment of earning capacity” element 
of disability may be evidenced by a complete inability to work or by restrictions that im-
pair the claimant’s ability effectively and properly to perform his regular employment.  
Ortiz v. Charles J. Murphy & Co., 964 P.2d 595, 597 (Colo. App. 1998).

9. On April 15, 2005, Claimant was  restricted from the use of his  right arm.  
Therefore, it is concluded that Claimant was disabled from his usual employment com-
mencing April 15, 2005.  Claimant’s disability continues through the date of hearing.  It 



is  found and concluded that Respondents, Sanders construction and Pinnacol Assur-
ance, shall be liable for temporary total disability benefits  (TTD) from April 15, 2005 and 
continuing until terminated by force of law.

10. Section 8-43-101 provides that the employer shall file a first report of injury 
with the Division within 10 days of the date the employer receives notice or has knowl-
edge that an employee has suffered a permanently physically impairing injury or lost-
time injury.  Sanders Construction, Inc, the Employer, learned of Claimant’s  injury on 
April 1, 2005.  Jesse Sanders was aware that the injury would result in lost time from 
work amounting to three shifts and permanent impairment on April 6, 2005. Accordingly 
it is concluded that Sanders Construction, Inc. had a duty to file a first report of injury on 
or before April 16, 2005.  Sanders Construction, Inc. did not file a report of the injury 
through the date of hearing and is therefore liable for a penalty.  

11. Section 8-43-304, C.R.S. allows for penalties when an employer or insurer 
violates the provisions of articles 40 to 47 of the title.  A penalty of up to $500.00 per day 
may be imposed.  Under Sections 8-43-101, the employer was obligated to file a first 
report of injury with the Division within 10 days after the employer had knowledge of 
Claimant’s work injury and failure to file that report shall result in imposition of a penalty.

           12. Since the employer, Sanders  Construction, Inc. failed to report Claimant’s 
April 1, 2005 lost time injury to the Division as required under statute, Sanders, Con-
struction, Inc. is  subject to a penalty under Section 8-43-304 at the rate of $2.00 per day 
commencing April 16, 2005 and continuing through the date of hearing.   

          13. Respondent, Sanders Construction, Inc., shall be subject to payment of 
the penalty consistent with Section 8-43-304, 75% payable to Claimant and 25% pay-
able to the subsequent injury fund.  

14.     Based on Section 8-43-203, Respondent, Pinnacol Assurance, is  subject 
to a penalty amounting to one day’s compensation for each day’s  failure to file its  Notice 
of Contest.  Section 8-43-203 provides that the insurer is required to file a notice of con-
test within 20 days after a report of the injury is  filed with the Division.  In this case, the 
evidence established that the employer never filed a report of the injury with the Divi-
sion. Claimant filed a Workers’ Claim for Compensation on January 28, 2008, naming 
the proper employer and insurer.  The evidence further established that Pinnacol Assur-
ance filed a Notice of Contest on February 21, 2008, more than 20 days  from the date 
of the filing of the Workers’ Claim for Compensation.    Respondents, Pinnacol Assur-
ance and Sanders Construction, Inc., were three days late in filing the Notice of Con-
test.  Therefore, Respondents, Pinnacol Assurance and Sanders Construction, Inc., 
shall be liable for a penalty amounting to three days compensation under Section 8-43-
203. The penalty shall be paid consistent with the provisions of section 8-43-203(2)(a).     

15. Pursuant to 8-43-103 (2), “the right to compensation and benefits provided 
by said articles shall be barred unless, within two years after the injury or after death re-



sulting there from, a notice claiming compensation is filed with the division.  This limita-
tion shall not apply to any claimant to whom compensation has been paid or if it is es-
tablished to the satisfaction of the director within three years after the injury or death 
that a reasonable excuse exists  for the failure to file such notice claiming compensation 
and if the employer’s rights have not been prejudiced thereby…”

16. As found, Claimant timely filed the Worker’s  Claim for Compensation on 
January 28, 2008 and therefore the claim is not barred by the statute of limitation con-
tained in Section 8-43-103(2).  Claimant established good cause for his failure to file the 
claim within two years of the date of injury and filed the claim on January 28, 2008, 
which was within three years of the date of the April 1, 2005 injury.  Accordingly, it is 
concluded that Respondents’ contention that the statute of limitation should apply to bar 
Claimant’s claim is not sustainable.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order:

1. Claimant was not an employee of Respondents, Sapphire Custom Homes, 
Inc. and its insurance carrier, Pinnacol Assurance, on the date of injury.  Sapphire Cus-
tom Homes, Inc. and its insurance carrier, Pinnacol Assurance, are hereby dismissed as 
parties to these claims.  

2. Respondents, Sanders Construction Company and Pinnacol Assurance, 
shall be liable for all reasonable, necessary, and related medical benefits to cure and 
relieve Claimant of the effects of the April 1, 2005 injury.

3. Based on the stipulation of the parties, Claimant and Respondents, Sand-
ers  Construction, Inc. and Pinnacol Assurance, Claimant’s  average weekly wage is 
$600.00 per week.

4. Respondent, Pinnacol Assurance, shall be liable for a penalty for three (3) 
days’ compensation to Claimant under Section 8-43-203 for failure to timely admit or 
deny the claim.

5. Respondent, Sanders Construction, Inc., shall be liable for a penalty pur-
suant to Section 8-43-304 for failure to comply with Section 8-43-101 by failing to file a 
first report of injury commencing April 16, 2005 and continuing through the date of the 
hearing in the amount of $2.00 per day.

6. Respondents, Sanders Construction, Inc. and Pinnacol Assurance, shall 
be liable for TTD for April 15, 2005 and continuing until terminated by force of law.

7. Respondents, Sanders Construction, Inc. and Pinnacol Assurance, shall 
pay statutory interest at the rate of eight (8%) per annum on all amounts due and not 
paid when due.



8. Any and all issues not determined herein are reserved for future decision.

DATED:  January 15, 2009

Margot  W. Jones,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-755-737

ISSUES

•  Whether Claimant suffered a work-related injury to his neck (withdrawal of the 
general admission of liability filed by Respondents); 
•  Whether Claimant is responsible for his termination from work; and 
•  Whether Claimant is entitled to temporary total disability (TTD) benefits.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ finds as fact:

1. Claimant worked as an auto technician for Employer beginning on August 13, 
2007.  
2. On March 24, 2008, Claimant was lifting up on a vehicle’s fender to allow another 
employee to pull a jack out from under the vehicle.  Claimant felt immediate pain in his 
neck which he reported was much worse than anything he had felt in the past.  Claimant 
reported the injury to his supervisor, Matt Wheeler, and was referred to Concentra for 
treatment.
3. Claimant had neck and upper back symptoms prior to March 24, 2008.  On 
March 13, 2008, Claimant sought treatment with a chiropractor, Barry Hand, D.C., for 
pain in the left shoulder, left upper back and neck.  Claimant reported insidious onset of 
pain in the area beginning two weeks earlier. Mr. Hand noted decreased range of mo-
tion in Claimant’s neck.  Mr. Hand performed a chiropractic adjustment to treat Claim-
ant’s symptoms and suggested that Claimant return the following week.
4. On March 19, 2008, Claimant returned to Mr. Hand with continued complaints of 
upper back and neck pain.  Claimant reported temporary improvement following the 
treatment he received on March 13, 2008.  
5. On March 21, 2008, Claimant reported to Mr. Hand that his pain frequency had 
decreased.  According to the medical records and the testimony of Mr. Hand, Claimant 
had also reported a decrease in the sharpness of his arm pain.  Claimant, however, 
complained of numbness in the first two digits of his left hand.  
6. Mr. Hand felt that Claimant’s neck, upper back and arm symptoms probably 
arose from the cervical spine at the C5-C6 level.
7. On March 24, 2008, Claimant saw Mr. Hand and reported that his symptoms 
were slowly improving, although he still had upper back and neck pain with numbness in 



his left arm.  According to the medical records and the testimony of Mr. Hand, Claim-
ant’s symptoms were improving over the course of the chiropractic treatment.  Mr. Hand 
testified that as of March 24, 2008, Claimant would have needed a few more treatments 
to resolve his symptoms.   
8. Mr. Hand knew that Claimant worked as an auto technician but did not impose 
work restrictions. 
9. Claimant had discussions with Mr. Wheeler about seeing Mr. Hand.  Specifically, 
Claimant told Mr. Wheeler that he had experienced some pain and stiffness in his neck 
after repairing a steering assembly on a vehicle.  Mr. Wheeler asked Claimant to take 
care of it on his own so that Mr. Wheeler would not have to complete paperwork.  Con-
trary to Mr. Wheeler’s testimony, Claimant never told Mr. Wheeler that he injured himself 
helping someone move.  
10. On March 26, 2008, Claimant saw Keith Meier, CSNP, at Concentra.  Mr. Meier 
restricted Claimant from using his left arm, prescribed pain and anti-inflammatory medi-
cations and referred Claimant to physical therapy.    Mr. Meier noted that Claimant had 
full neck range of motion and numbness in the index, middle and ring fingers.  
11. Claimant eventually was referred for an EMG.  On April 9, 2008, Dr. Jeffery Wun-
der examined Claimant and performed an EMG which revealed radiculopathy at the C7 
nerve root.  Dr. Wunder referred Claimant for an MRI to rule out C6-7 disk herniation 
versus foraminal stenosis.   
12. On April 25, 2008, Claimant underwent the MRI.  The MRI reflected a diffuse disk 
osteophyte complex, worse to the right at the C5-6 interspace.  At the C6-7 level, the 
MRI showed a diffuse disc bulge, neural formanal narrowing and left-sided vertebral os-
teophyte.   According to the report of Dr. Stephen Davis, the findings at the C6-7 level 
correlate better to Claimant’s clinical symptoms.   
13. On May 5, 2008, Claimant underwent epidural steroid injections at the C6-7 level 
on the left side.  Claimant reported complete relief from the injection.  Once the pain re-
turned, Claimant underwent another injection on June 19, 2008, which Claimant re-
ported provided some relief.  
14. In June 2008, Claimant saw Dr. Rosalinda Pineiro at Concentra.  She prescribed 
Percocet to Claimant and advised him not to drive.  On June 11, 2008, Dr. Pineiro wrote 
a note stating that Claimant cannot drive while taking narcotics.  
15. Throughout the time Claimant treated with Concentra medical professionals 
through the date of the hearing, he had physical restrictions of no overhead work and no 
lifting more than 30 pounds with his left arm.  
16. Claimant began modified duty with Employer following the visit with Mr. Meier on 
March 26, 2008, when Mr. Meier had restricted Claimant to no use of his left arm. While 
on light duty, Claimant diagnosed vehicles and did paperwork. He was unable to per-
form much repair work.  Claimant continued on modified duty until he was terminated on 
April 23, 2008.
17. Claimant’s co-workers testified that Claimant was able to physically perform all of 
his job duties prior to March 24, 2008.  
18. Following the incident on March 24, 2008, Claimant’s neck, upper back and arm 
symptoms worsened.  He additional pain and more numbness in his fingers and hand.   
Before March 24, 2008, Claimant was able to perform his work duties and was seeking 
only chiropractic treatment for his symptoms, which were slowly improving.  Claimant 



also was not taking prescription pain medications for his symptoms prior to the work in-
cident.  Based on the foregoing, Claimant has established that he sustained a work-
related injury to his neck.  
19. As of the date of the hearing, Claimant still had restrictions in place of no over-
head work with his left arm and no lifting over 30 pounds with this left arm.  
20. Employer terminated Claimant’s employment on April 23, 2008.  Employer cites 
four incidents that are described below.  
21. According to an Employee Corrective Action Report completed on October 10, 
2007, Claimant took a customer’s vehicle to a fast food restaurant for a test drive on Oc-
tober 7, 2007, which was a Sunday.  The report stated that while Claimant was driving 
with one hand and holding a sandwich with the other hand, he hit a lift and popped a 
tire.  Claimant agreed that this incident happened but disagreed that he was holding a 
sandwich while driving.  Claimant and David Wolford testified that it was not uncommon 
for employees to pick up food while test-driving a vehicle.  Mr. Wheeler testified that the 
shop paid for the tire whereas Claimant testified that he worked extra hours without pay 
to cover the cost of the tire.  Claimant’s signature does not appear on this report.  
22. On March 22, 2008, a customer requested repairs on a 1985 Pontiac Fiero with 
195,690 miles.  Claimant diagnosed the problem and suggested certain repairs that cost 
$748.60, which the customer allowed the shop to perform.  The customer was dissatis-
fied with the results and complained through a customer service survey.  The complaint 
stated that not all of the work was performed, that the labor charges were too expensive 
and that the vehicle was not repaired.  Wheeler, completed an “Employee Corrective 
Action Report” that stated Claimant misdiagnosed the vehicle and that Claimant was 
counseled verbally.  Claimant’s signature does not appear on this form.  
23. On April 10, 2008, a customer requested repairs on a 2003 Chevy Malibu.  
Claimant diagnosed the vehicle’s problems and made repair recommendations.  Ac-
cording to Mr. Wheeler, Claimant’s diagnosis was incorrect and the customer was dis-
satisfied.  Mr. Wheeler completed an Employee Corrective Action Report regarding this 
issue. Claimant’s signature does not appear on this form.  
24. On April 19, 2008, a customer drove his vehicle to the shop and reported that it 
had no brake pedal or a soft brake pedal.  Mr. Wolford conveyed this information to 
Claimant. Claimant drove the vehicle around the parking lot to test the braking ability.  It 
stopped sufficiently in the parking lot so Claimant decided to drive the vehicle onto the 
lift.  While Claimant was driving the vehicle onto the lift, the brakes failed and the vehicle 
went forward off the front of the lift causing damage to other machinery.  Afterward, Mr. 
Wheeler asked Claimant if he was okay and then asked him to run an errand with the 
company vehicle.  
25. The shop owner, Nick Dodgson, testified that he came by the shop at a few days 
per week to pick up paperwork.  Three other witnesses contradicted that testimony say-
ing that Mr. Dodgson was at the shop a couple of times per month.  Mr. Dodgson also 
testified that he personally counseled Claimant about the hamburger incident and the 
Fiero incident.  Claimant denied that any such discussions occurred.  Mr. Dodgson also 
testified that Mr. Wheeler sent him the corrective action reports when they were alleg-
edly completed.  The fax stamp on the reports indicates that they were sent to Mr. 
Dodgson on the same date.  Page two of the April 10, 2008, report reflects a different 
fax stamp date.  Mr. Dodgson testified that the shop’s fax machine had problems with 



the dates and that the date was always incorrect.  Mr. Dodgson’s testimony did not ex-
plain why it appears that all of the corrective action reports were sent to him on the 
same date.   
26. Following the April 19, 2008, incident, Employer terminated Claimant’s employ-
ment on April 23, 2008.  Mr. Wheeler cited the April 19 incident as the sole reason for 
termination when the actual firing occurred.  Claimant first learned of the other three 
Employee Corrective Action Reports during the discovery phase in preparation for this 
hearing.  Contrary to their testimony, neither Mr. Wheeler nor Nick Dodgson discussed 
the other three incidents with Claimant.  
27. David Wolford, an assistant manager, witnessed Mr. Wheeler complete all of the 
Employee Corrective Action Reports at the same time right before Claimant was termi-
nated.  Mr. Wolford testified that employees were not terminated for incidents like the 
one that occurred on April 19.  
28. Based on the foregoing, Claimant has established that he is entitled to TTD.  
Claimant has sought employment elsewhere but has been unsuccessful.  He still has 
physical restrictions that prevent him from performing all of the duties required of an 
auto mechanic.  He cannot work overhead and he cannot lift more than 30 pounds with 
his left arm.  Respondents have not established that Claimant was responsible for ter-
mination of his employment. 

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the ALJ enters the following conclusions of 
law:

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its mer-
its.  Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-



tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).  

Compensability/Withdrawing the Final Admission of Liability

4. When an insurer seeks to withdraw an admission of liability, it does not have the 
burden of demonstrating that the admission was improvident and the burden remains on 
the claimant to demonstrate a compensable injury.  Pacesetter Corp. v. Collett, 33 P.3d 
1230, 1232 (Colo. App. 2001); In re Fuller, W.C. No. 4-588-675 (ICAP, Sept. 1, 2006). 

5. A preexisting condition does not disqualify a claimant from receiving workers' 
compensation benefits. Rather, where the industrial injury aggravates, accelerates, or 
combines with a preexisting disease or infirmity to produce the need for treatment, the 
treatment is a compensable consequence of the industrial injury. H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App.1990). Resolution of that issue is one of fact for the 
ALJ. F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985).

6. As found, Claimant has established by a preponderance of the evidence that on 
March 24, 2008, he sustained an injury to his neck within the scope and course of his 
employment.  While it is true that Claimant had sought treatment with Mr. Hand for simi-
lar symptoms, Mr. Hand and Claimant felt that Claimant’s symptoms were improving 
over the course of the chiropractic treatment.  Claimant was also working without re-
strictions before March 24, 2008. Following the incident on the March 24, 2008, Claim-
ant’s symptoms worsened resulting in the need for more aggressive treatment, including 
prescription pain medications and work restrictions.  The incident on March 24 aggra-
vated, accelerated and combined with the preexisting symptoms and accelerated the 
need for more aggressive treatment.  

Termination from Employment

7. Sections 8-42-103(1)(g) and 8-42-105(4), supra, (termination statutes) provide 
that, where it is determined that a temporarily disabled employee is responsible for ter-
mination of employment, the resulting wage loss shall not be attributable to the on-the-
job injury. Respondents shoulder the burden of proving by a preponderance of the evi-
dence that Claimant was responsible for her termination.  See Colorado Compensation 
Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 1209 (Colo. App. 2000).  

8. By enacting the termination statutes, the General Assembly sought to preclude 
an injured worker from recovering temporary disability benefits where the worker is at 
fault for the loss of regular or modified employment, irrespective whether the industrial 
injury remains the proximate cause of the subsequent wage loss.  Colorado Springs 
Disposal v. Martinez, 58 P.3d 1061  (Colo. App. 2002) (court held termination statutes 
inapplicable where employer terminates an employee because of employee's injury or 
injury-producing conduct). An employee is "responsible" if the employee precipitated the 
employment termination by a volitional act which an employee would reasonably expect 



to result in the loss of employment.  Patchek v. Colorado Department of Public Safety, 
W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination depends upon 
whether claimant performed some volitional act or otherwise exercised a degree of con-
trol over the circumstances resulting in termination. Padilla v. Digital Equipment Corp., 
902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995).   
That determination must be based upon an examination of the totality of the circum-
stances.  Id.

9. As found, Respondents have not established that Claimant was responsible for 
his termination from employment.  The testimony of Matt Wheeler and Nick Dodgson 
lacked credibility.  Mr. Wheeler contends that for each incident, he verbally warned 
Claimant, and contemporaneously issued corrective action reports.   David Wolford 
credibly testified that he witnessed Mr. Wheeler completing all four corrective actions 
reports at the same time on the date of Claimant’s termination.  Three witnesses refuted 
Mr. Dodgson’s testimony that he was in the shop at least once per week. Furthermore, 
contrary to the testimony of Mr. Dodgson and Mr. Wheeler, both Claimant and Mr. Wol-
ford testified that Claimant had never been verbally warned regarding his performance 
until the lift incident on April 19, 2008.  Finally, Mr. Wolford credibly testified that the inci-
dent of driving off of the lift was not one that would result in immediate termination.  
Claimant was unaware that any disciplinary problems existed until he was terminated.  
Based upon the totality of the circumstances, Claimant did not commit a volitional act 
that led to the termination and did not exercise a sufficient degree of control over the 
circumstances of his termination.  It is found and concluded that Claimant is not respon-
sible for the termination of his employment.  Sections 8-42-103(1)(g) and 8-42-105(4), 
C.R.S., do not bar Claimant from receiving temporary disability benefits.

Temporary Total Disability

10. To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury or disease caused a disability lasting more than three 
work shifts, that he left work as a result of the disability, and that the disability resulted in 
an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Sec-
tion 8-42-103(1)(a), C.R.S., requires a claimant to establish a causal connection be-
tween a work-related injury and a subsequent wage loss in order to obtain TTD benefits.  
PDM Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2) Impairment 
of wage earning capacity as demonstrated by claimant's inability to resume her prior 
work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning ca-
pacity element of disability may be evidenced by a complete inability to work, or by re-
strictions which impair the claimant's ability effectively and properly to perform her regu-
lar employment.  Ortiz, supra.

11. As found, Claimant was unable to perform his normal job duties as an auto tech-
nician as of the date Mr. Meier instructed Claimant to abstain from using his left arm. Al-
though his restrictions have changed to allow some use of the left hand, he still cannot 
work overhead.  Because Claimant’s profession as a mechanic generally requires him 



to work on vehicles overhead, he cannot effectively and properly perform such job du-
ties without the ability to work overhead.  As such, Claimant is entitled to TTD com-
mencing on April 24, 2008 until terminated by statute or order.

ORDER

 It is therefore ordered that:

1. Claimant’s workers’ compensation claim is compensable.  
2. Claimant was not responsible for his termination from employment.  Thus Claim-
ant’s Respondent’s Petition to Modify, Terminate or Suspend temporary disability bene-
fits is DENIED.  
3. Claimant is entitled to TTD benefits at the average weekly wage contained in the 
General Admission of Liability until terminated pursuant to law or order.
4. Insurer shall pay Claimant TTD benefits at the AWW rate of $830.53 commenc-
ing April 24, 2008 and continuing until terminated pursuant to statute or order
5. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
6. All matters not determined herein are reserved for future determination.

DATED:  ___________________

Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-733-570

ISSUES

 The issues determined herein are temporary total disability (“TTD”) and tempo-
rary partial disability (“TPD”) benefits and continuing medical benefits after maximum 
medical improvement (“MMI”).  The parties  stipulated that claimant was entitled to 
$305.78 per week for all admitted periods of TTD benefits based upon the admitted av-
erage weekly wage of $458.68.  

FINDINGS OF FACT

1. In May 2007, claimant began work for the employer as a dishwasher and busboy.
2. On July 11, 2007, claimant suffered an admitted industrial injury to his low back.  
He suffered severe low back pain and left leg pain.
3. On July 12, 2007, Nurse Practitioner Barnes diagnosed lumbar strain.  She im-
posed restrictions.



4. Dr. Olson continued to provide follow up care, and referred claimant for physical 
therapy.
5. On August 28, 2007, Physician’s Assistant Schultz imposed restrictions against 
lifting over 20 pounds, pushing or pulling over 30 pounds, or doing any bending or twist-
ing.
6. Claimant continued working full-time for the employer until August 29, 2007.
7. From August 29 to September 7, 2007, claimant worked only 16 hours for the 
employer, earning $137.60 gross wages.
8. On September 24, 2007, Dr. Olson reexamined claimant, who reported only 
morning stiffness and some achiness in his low back.  Dr. Olson determined that claim-
ant was at MMI with no permanent impairment.  He released claimant to return to regu-
lar work.
9. Claimant admitted that he still had low back pain at MMI.
10. On October 29, 2007, the insurer filed a final admission of liability (“FAL”) for an 
average weekly wage of $344.  The FAL admitted liability for TPD benefits in the total of 
$366.95 for the period August 25 to September 7, 2007 and for TTD benefits at the rate 
of $229.34 per week for the period September 8 through 21, 2007.  The FAL admitted 
TPD benefits in the total of $91.73 for September 22 and 23, 2007.  The FAL denied 
permanent disability benefits, but admitted for any reasonably necessary medical treat-
ments after MMI.  
11. On June 9, 2008, Dr. Sandell performed a Division Independent Medical Exami-
nation (“DIME”).  Claimant reported low back pain varying day to day as well as intermit-
tent left leg pain.  He had full lumbar range of motion.  Dr. Sandell agreed that claimant 
was at MMI on September 24, 2007.  He recommended only home exercises, but no 
additional medical treatment.  He recommended x-rays and a magnetic resonance im-
age (“MRI”) only if the consistency of claimant’s radicular symptoms increased or if he 
had changes on neurological examination.  He recommended permanent restrictions 
against heavy lifting or any repetitive bending or squatting.
12. On August 12, 2008, the insurer filed an amended FAL denying post-MMI medi-
cal benefits.  The FAL admitted for an average weekly wage of $458.68, but did not 
make any changes in the weekly amount of TTD or the total amounts of TPD benefits.
13. On September 24, 2008, claimant reinjured his low back in a motor vehicle acci-
dent.  He obtained additional chiropractic treatment after the accident.
14. At hearing, respondents stipulated that they failed to recalculate the amount of 
TTD and TPD benefits in the amended FAL for the higher average weekly wage.
15. For the two weeks of August 25 through September 7, 2007, claimant suffered a 
wage loss of $779.76.  His correct TPD benefit amount for that period is $519.84 rather 
than the admitted $366.95.
16. Claimant has failed to prove by substantial evidence that he needs any post-MMI 
medical treatment.  He still had low back pain at MMI.  Dr. Olson prescribed no addi-
tional treatment.  Dr. Sandell performed the DIME in June 2008 and still found no need 
for additional treatment.  Dr. Sandell recommended additional diagnostic testing only if 
claimant’s radicular symptoms increased or if he had changes on neurological examina-
tion.  The record evidence does not demonstrate that claimant has had such increases 
in radicular symptoms.  He has had no repeat neurological testing.  His increased symp-
toms after September 24, 2008, are due to the motor vehicle accident.  Despite the ad-



mission for post-MMI medical benefits on October 29, 2007, claimant sought no medical 
treatment prior to the September 24, 2008, motor vehicle accident.  The trier-of-fact in-
fers that claimant needed no additional treatment during that period.

CONCLUSIONS OF LAW

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury, including treatment from 
authorized providers after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial Commis-
sion, 759 P.2d 705 (Colo. 1988).  In Milco Construction v. Cowan, 860 P.2d 539 (Colo. 
App. 1992), the Court of Appeals established a two step procedure for awarding ongo-
ing medical benefits  under Grover, supra.  The court stated that an ALJ must first de-
termine whether there is substantial evidence in the record to show the reasonable ne-
cessity for future medical treatment.  If the claimant reaches this threshold, the court 
stated that the ALJ should enter "a general order, similar to that described in Grover."  
While claimant does not have to prove the need for a specific medical benefit at this 
time, and respondents remain free to contest the reasonable necessity of any future 
treatment, claimant must prove the probable need for some treatment after MMI due to 
the work injury.  Milco Construction, supra.  As found, claimant has failed to make such 
a showing in this case.

2. Claimant seeks additional TTD and TPD benefits  based upon the higher 
average weekly wage in the amended FAL.  At hearing, respondents agreed that they 
were bound by the higher average weekly wage, which they alleged was mistaken.  
Consequently, claimant is entitled to TTD benefits at the rate of $305.78 per week for 
the period September 8 through 21, 2007.

3. Claimant sought TTD benefits  rather than TPD benefits for the admitted 
period August 25 through September 7, 2007.  At hearing, claimant agreed that he 
earned wages during that period.  As found, claimant earned $137.60 gross wages for 
that period.  Pursuant to section 8-42-106, C.R.S., claimant is entitled to 2/3 of the dif-
ference between his  admitted average weekly wage and his  earnings during the period 
of TPD.  As found, claimant suffered a wage loss of $779.76 for the two week period in 
question.  His  correct TPD benefit amount for that period is $519.84 rather than the ad-
mitted $366.95.

ORDER

 It is therefore ordered that:

1. Claimant’s request for medical benefits after MMI is denied and dismissed.
2. The insurer shall pay to claimant TPD benefits in the total amount of $519.84 for 
the period August 25 through September 7, 2007.
3. The insurer shall pay to claimant TTD benefits at the rate of $305.78 per week for 
the period September 8 through 21, 2007.
4. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.



DATED:  January 20, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-122-830

 ORDER

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

Dependent-Claimant,

v.

Employer,

and

Insurer/Respondents.

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on November 13, 2008 and January 5, 2009, in Denver, 
Colorado.  Both sessions of the hearing were digitally recorded (reference: 11/13/08, 
Courtroom 3, beginning at 8:37 AM, and ending at 9:28 AM; and, 1/5/09, Courtroom 3, 
beginning at 8:30 AM, and ending at 9:30 AM).  No testimonial evidence was taken at 
either session.  The November 13 session consisted of an advisement.  The January 5 
session consisted of the receipt of stipulations upon which and order could be entered.  
 
 Claimant was present in person and represented herself 

 At the conclusion of the non-evidentiary hearing, the ALJ referred preparation of 
a proposed decision to Respondent’s counsel, giving Dependent-Claimant 3 working 
days within which to fax any objections thereto to the ALJ and Respondents.  Respon-
dents filed a proposed decision, electronically, on January 9, 2009, indicating that a 
copy thereof had been mailed to the Dependent-Claimant.    Allowing 3 days for the re-



ceipt of mail and 3 working days to file objections, Claimant’s objections were due on 
January 20, 2009.  None having been timely filed, the ALJ hereby issues the following 
Order.

ISSUES
 

The issues to be determined by this decision concern: (1) whether the September 7, 
2007 Settlement in this case Agreement can be reopened based upon fraud and mis-
representation pursuant to Section 8-43-303, C.R.S. (2008)?  (2) Whether Dependent-
Claimant’s periodic death benefits terminated on May 9, 1994, based upon her remar-
riage pursuant to Section 8-42-120, C.R.S?  (3) Whether Respondents  are entitled to 
recoup an overpayment and/or repayment of periodic death benefits pursuant to Section 
8-43-303?  Additional issues  include whether Respondents are entitled to a penalty in 
an amount of up to $500 per day pursuant to Section 8-43-304, C.R.S. and should the 
claim be reopened and the September 7, 2007 Settlement be set aside based upon 
fraud?

STIPULATIONS OF FACT

 Based on the stipulations of fact presented at hearing, the ALJ makes the 
following Findings of Fact:

1. This  claim arises  out of admitted fatal injuries that the Deceased sustained 

on January 29, 1992, resulting in his demise.

2. Dependent-Claimant, as the widow-spouse of the Deceased, filed a claim 
for workers’ compensation death benefits. 

3.      Pinnacol accepted Dependent-Claimant’s claim. 

4.     Dependent-Claimant married Serif Amirak on May 9, 1994. 

5.     Dependent-Claimant knowingly received periodic workers’ compensation 
death benefits after her marriage to Serif Amirak. 

6.   Dependent-Claimant knowingly failed to advise Pinnacol of her marriage 
to Serif Amirak on May 9, 1994. 

7. Pinnacol sent multiple Affidavits of Continued Widowhood (March 11, 

1993, April 3, 1997, April 21, 1999 and February 20, 2006) to Dependent-Claimant ask-
ing her whether she had remarried.  Dependent-Claimant, on said Affidavits  of Contin-
ued Widowhood, indicated/represented she had not remarried. 

8.     Additionally, language on the back of each workers’ compensation benefits  
check Pinnacol sent to Dependent-Claimant, indicates “if you are a widow …receiving 



benefits for the death of your spouse, when you endorse this  warrant you are stating 

that you have not remarried since the death of your spouse.” Dependent-Claimant exe-
cuted her name under said statement on each benefit check. 

           9.       On September 7, 2007, Dependent-Claimant and Pinnacol entered into a 
Settlement Agreement to resolve Dependent-Claimant’s  workers’ compensation claim. 
The Settlement Agreement provided that “Pinnacol shall pay Dependent-Claimant a 
$25,000 lump sum, in addition to periodic payments in an annuity totaling $85,000 for a 
total settlement of $110,000.” At the time of the settlement, Pinnacol was not aware of 
Dependent-Claimant’s marriage to Serif Amirak. 

         10.      On September 7, 2007 Dependent-Claimant knowingly did not advise Pin-
nacol of her marriage to Serif Amirak.  As a result of Dependent-Claimant’s  knowingly 

failing to inform Pinnacol of her remarriage and/or her continued receipt of benefits after 
her re-marriage, Pinnacol overpaid Dependent-Claimant $169,255.98 in addition to 
$85,000 placed in annuity as a result of the September 7, 2007 settlement.  

        11.      Pinnacol agrees to discount said overpayment as follows: $169,255.98 mi-
nus two year lump sum in the amount of $11,710.56 for a total agreed overpayment of 
$157,545.42. 

        12.      Dependent-Claimant agrees to pay the $157,545.42 back to Pinnacol in the 
amount of $200.00 per month with payments  to begin on the fifteenth day of February 
2009, and thereafter due and payable to Pinnacol on or before the fifteenth day of each 
month until the $157,545.42 is  paid in full.  Pinnacol agreed to waive any claims  for in-

terest.

         13.     Dependent-Claimant agrees to repay the $200.00 per month directly to Pin-
nacol Assurance. 

         14.     Further, Pinnacol agrees not seek repayment of the $85,000 placed in an-
nuity for the Dependent-Claimant. 

15.    Pinnacol agrees to forgo penalties against Judy Harris.

16.    In the event, however, that Dependent-Claimant ceases to pay the $200.00 
per month to Pinnacol, Dependent-Claimant agrees that Pinnacol shall be entitled to 
seek repayment of said overpayment in law or equity, as well as seek interest, penalties 
and/or any other relief.     

17.    Dependent-Claimant’s ability to repay is  taken into account for the $200.00 
per month repayment. 



CONCLUSIONS OF LAW

 Based upon the foregoing Stipulations of Fact, the ALJ makes the following Con-
clusions of Law:

September 7, 2007 Settlement is reopened based upon Fraud 

a. Section 8-43-303, C.R.S. (2008), provides, in pertinent part, that a settle-
ment may be reopened at any time on the grounds of fraud.   As stipulated, Pinnacol 
sent multiple Affidavits  of Continued Widowhood (March 11, 1993, April 3, 1997, April 
21, 1999 and February 20, 2006) to Dependent-Claimant asking whether she had re-
married.  As stipulated on said Affidavits  of Continued Widowhood, she indicated/
represented that she had not remarried. Additionally, Dependent-Claimant represented 
by signing her name on the back of each benefit check(s) that she had not remarried 
when in fact she had married Serif Amirak on May 9, 1994.  

b. Pinnacol paid Dependent-Claimant benefits based upon her misrepresen-
tation. Dependent-Claimant knowingly concealed her remarriage and continued to re-
ceive workers’ compensation benefits. As a result, she was overpaid $169,255.98 plus 
the $85,000 placed in annuity.  As such, the parties’ September 7, 2007 Settlement 
Agreement is reopened ab initio based upon said Fraud.   See Vargo v. Colorado Indus-
trial Comm., 626 P.2d 1164 (Colo. App. 1981).

September 7, 2007 Settlement is void ab initio and is set aside.

c. The September 7, 2007 Settlement is premised upon a material misrepre-
sentation and, therefore, there was no “meeting of the minds.”  Dependent-Claimant 
concealed the fact of her remarriage, which constitutes a material misrepresentation. 
See Morrison v. Goodspeed, 100 Colo. 470, 68 P.2d 458 (1937).  Also, Respondents 
relied to their detriment on the concealed information to settle the claim.  

d. The September 7, 2007 Settlement is void ab initio and should be set 
aside. See Vargo v. Colorado Industrial Comm., supra; Michael Quinton v. LT&L Log-
ging, Inc., W.C. No. 4-227-138 [Industrial Claim Appeals  Office (ICAO), 2000, where 
ICAO affirmed the ALJ’s order setting aside a stipulation, which was based upon claim-
ant’s fraudulent misrepresentation]. In Quinton, supra, the ALJ reopened the claim, and 
set aside as void ab initio, an October 3, 1995 award of workers' compensation benefits. 

Dependent-Claimant should repay $157,545.42 to Pinnacol 

e.  Section 8-43-303, C.R.S., provides that if “…claimant received overpay-
ments, the award shall be reopened solely as  to overpayments and repayment shall be 
ordered.” Further, the statute (Section 8-43-303) also provides that no such reopening 
shall affect the earlier award as to monies already paid except in cases of fraud or 
overpayment.  The statute contemplates that in the case of overpayment the ALJ has 
authority to remedy the situation. Stroman v. Southway Services, Inc., W. C. No. 4-366-



989 (ICAO, August 31, 1999).  As stipulated, Pinnacol overpaid Dependent-Claimant 
$169,255.98 plus the $85,000 placed in annuity in periodic death benefits. Dependent-
Claimant misrepresented her marital status by knowingly concealing her remarriage, 
whereby she continued to receive workers’ compensation death benefits. 

g. Pursuant to its agreement, Pinnacol may discount the amount the over-
payment as follows: $169,255.98 minus two year lump sum in the amount of $11,710.56 
for a total overpayment of $157,545.42.  Dependent-Claimant should pay the 
$157,545.42 back to Pinnacol in the amount of $200.00 per month with payments to 
begin on the fifteenth day of February, 2009 and due and payable to Pinnacol on or be-
fore the fifteenth day of each month until the $157,545.42 is paid in full to Pinnacol. 

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. Dependent-Claimant received workers’ compensation death benefits by 
knowingly representing she had not remarried.  She endorsed the back of benefit 
checks, as well as acknowledged on Affidavits  of Continued Widowhoods she had not 
remarried when in fact she had married Serif Amirak on May 9, 1994.  Such representa-
tions constitute fraud pursuant to Section 8-43-303, C.R.S. (2008).  Morrison v. Good-
speed, supra. 

B. The September 7, 2007 Settlement Agreement is reopened based upon  
fraud. 

C. The September 7, 2007 Settlement is void ab initio and is set aside.

D. As a result of Dependent-Claimant’s continued receipt of benefits after her 
remarriage of May 9, 1994, Pinnacol Assurance overpaid Dependent-Claimant 
$169,255.98 in additional to the $85,000 which was placed in an annuity.

E.  Pinnacol Assurance shall not seek repayment of the $85,000 placed in 
annuity directly for Dependent-Claimant. 

F. Pinnacol Assurance shall forgo any interest against Dependent-Claimant 
on said overpayment. 

G. Pinnacol Assurance shall discount said overpayment as follows: 
$169,255.98 minus  two year lump sum in the amount of $11,710.56 for a total overpay-
ment of $157,545.42.

H. Dependent-Claimant shall repay Pinnacol Assurance the overpayment of 
$157,545.42 pursuant to Section 8-43-303, C.R.S. (2008). 



I. Dependent-Claimant agrees to pay the overpayment of $157,545.42 to 
Pinnacol Assurance in the amount of $200.00 per month with payments to begin on the 
fifteenth day of February, 2009, payment thereafter due and payable to Pinnacol Assur-
ance on or before the fifteenth day of each and every month until the $157,545.42 has 
been paid in full to Pinnacol Assurance. 

J. In the event Dependent-Claimant ceases to pay the $200.00 per month to 
Pinnacol Assurance, Pinnacol Assurance shall be entitled to seek repayment of said 
overpayment in law or equity, as well as seek interest, penalties and/or any other relief.     

DATED this______day of January 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-056

ISSUES

 The issues determined herein are respondents’ petition to suspend temporary 
partial disability (“TPD”) benefits  and claimant’s right to audio record an independent 
medical examination (“IME”).

FINDINGS OF FACT

1. On January 2, 2007, claimant suffered an admitted industrial injury.
2. On March 13, 2008, the insurer filed a general admission of liability for ongoing 
TPD benefits commencing February 23, 2008.
3. The insurer notified claimant that he was required to undergo an IME by Dr. Ar-
nold on September 16, 2008 at 11:30 a.m.
4. By letter dated August 28, 2008, claimant’s attorney notified the insurer that 
claimant was requesting to audio record or video record the IME.
5. On September 8, 2008, the insurer sent an e-mail to claimant’s attorney to indi-
cate that Dr. Arnold does not allow audio or video recording of an IME.  The e-mail 
noted that the statute does not provide for audio recording of the IME and indicated that 
the insurer could petition to suspend claimant’s compensation if he failed to appear for 
the IME.
6. On September 16, 2008, claimant arrived at Dr. Arnold’s office at approximately 
10:50 a.m.  Dr. Arnold’s office staff informed claimant that claimant would not be allowed 
to audio record the IME.  Claimant called his attorney and then left the IME.
7. On November 5, 2008, the insurer filed a petition to suspend claimant’s TPD 
benefits until he attended the IME by Dr. Arnold.



8. On balance, the record evidence does not demonstrate that claimant should not 
be allowed to make an audio recording of the IME.  Claimant’s use of an audio record-
ing device is a minor intrusion into a physical medicine examination and does not raise 
concerns with a physician/examinee relationship.  

9. By insisting on making an audio record of the IME, claimant has not “obstructed” 
the IME.

CONCLUSIONS OF LAW

1. The central issue is whether claimant may audio record the IME.  Section 
8-43-404(1), C.R.S., provides:

If in case of injury the right to compensation under articles  40 to 47 of this 
title exists in favor of an employee, upon the written request of the em-
ployee's  employer or the insurer carrying such risk, the employee shall 
from time to time submit to examination by a physician or surgeon or to a 
vocational evaluation, which shall be provided and paid for by the em-
ployer or insurer, and the employee shall likewise submit to examination 
from time to time by any regular physician selected and paid for by the di-
vision.

Section 8-43-404(2), C.R.S., provides in pertinent part, “The employee shall be entitled 
to have a physician, provided and paid for by the employee, present at any such exami-
nation.”  The statute neither expressly authorizes nor expressly prohibits claimant from 
audio recording the IME.  Rather, in workers’ compensation cases in Colorado, the ALJ 
has discretion to impose the conditions under which the IME may occur.  Brownson-
Rausin v. Valley View Hospital, W.C. No. 3-101-431 (Industrial Claim Appeals Office, 
October 3, 2006).  Contrary to respondents’ argument, Brownson-Rausin even men-
tioned the alternative for claimant to video record an IME.  Most reported cases deal 
with the conditions of discretionary IMEs in non-workers’ compensation matters.  The 
workers’ compensation act clearly authorizes respondents to obtain IMEs, but it also 
clearly contemplates some protection for the claimant as to the events that transpire 
during the IME.  Claimant is  expressly permitted to retain another physician to attend 
the IME with the claimant.  Consequently, unlike the personal injury case, respondents 
are not entitled to an IME unfettered by any external intrusion.  Cf. Hayes v. District 
Court, 854 P.2d 1240 (Colo. 1993).  Although the express authorization in the workers’ 
compensation act for an attending physician might mean that the general assembly in-
tended not to allow audio recordings, that is  not the better interpretation of the statutory 
language.  Technology has developed and permits a far better mode of protection for 
claimant as to the events that transpire in the IME.  Claimant need not go to the ex-
pense of hiring a physician when he can obtain an inexpensive portable audio recording 
device to make a record of what was said in the IME.  On balance, the record evidence 
does not demonstrate that claimant should not be allowed to make an audio recording 
of the IME.  If Dr. Arnold will not perform an IME under those circumstances, respon-



dents will need to select another IME physician.  They would face that same result, as 
mandated by statute, if Dr. Arnold refused to perform the IME in the presence of claim-
ant’s own attending physician.  If claimant makes an audio recording of the IME, that 
IME physician is also permitted to make an audio or video recording of the IME.  

2. Respondents have failed to prove by a preponderance of the evidence, 
pursuant to section 8-43-404(3), C.R.S., that claimant’s  right to collect compensation 
benefits should be suspended due to “obstruction” of the IME.  As found, claimant did 
not obstruct the IME simply by insisting on the right to audio record the IME.  

ORDER

 It is therefore ordered that:

1. Respondents’ petition to suspend TPD benefits is denied and dismissed.
2. Claimant is permitted to audio record the IME by Dr. Arnold or other physician 
selected by respondents.  
3. All matters not determined herein are reserved for future determination.

DATED:  January 20, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
W.C. No.  4-739-094    

 
 

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
 

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

 
Claimant,

v.

 
Employer,

and



Insurer / Respondents.
 

  Hearing in the above-captioned matter was held before Edwin L Felter, 
Jr., Administrative Law Judge ()ALJ), on January 7, 2008, in Denver, Colorado.  The 
hearing was digitally recorded (reference: 1/7/09, Courtroom 3, beginning at 1:40 PM, 
and ending at 3:55 PM).  Karla Loaiza served as the official Spanish/English interpreter.  

At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Respondents’ counsel, to be submitted electroni-
cally, giving Claimant’s counsel 3 days after receipt thereof within which to file objec-
tions, electronically.  The proposed decision was filed on January 14, 2009.  Claimant 
filed objections thereto on January 20, 2009.   Respondents replied to Claimant’s  objec-
tions on January 20, 2009.  After a consideration of the proposal and the objections 
thereto, the ALJ has modified the proposal and hereby issues the following decision.

ISSUES

 The issues to be determined by this  decision concern; (1) whether the 
Claimant overcame the Division Independent Medical Examination (DIME) of James 
Lindberg, M.D., by clear and convincing evidence;  (2) Whether Claimant proved, by a 
preponderance of the evidence, that his scheduled permanent disability rating should be 
converted to a whole person impairment rating (Claimant endorsed the issue of “perma-
nent partial disability” (PPD) in his  Application for Hearing, Respondents never agreed 
to a withdrawal of this issue at hearing, and Respondents  argued this issue at hearing 
without objection by Claimant) ;  (3) Whether Claimant proved entitlement to reasonably 
necessary post-maximum medical improvement (MMI) maintenance medical benefits; 
and, (4) Whether Claimant is entitled to additional bodily disfigurement benefits.

 FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:
 

 1. On September 18, 2007, the Claimant sustained a work-related 
right knee injury while working for the Employer.  His right knee is the only body part 
that was injured as a result of that accident.  

 2. On February 1, 2008, David Orgel, M.D., the authorized treating 
physician (ATP) placed claimant at MMI, and assigned a 16% right lower extremity 



(RLE) rating for Claimant’s right knee injury (7% for loss of range of motion, 10% for 
meniscal repair surgery performed on November 1, 2007).  On February 4, 2008, Dr. 
Orgel was of the opinion that Claimant’s “residual symptoms are pre-existing and de-
generative….” 

 3. On June 23, 2008, the Claimant underwent a DIME performed by 
Dr. Lindberg.   Dr. Lindberg was of the opinion that Claimant reached MMI on February 
1, 2008, and he assigned Claimant a 17% RLE rating for his right knee injury (7% for 
loss of range of motion, 10% for meniscal repair surgery performed on November 1, 
2007).  Dr. Lindberg did not indicate that anything other than his scheduled rating was 
appropriate for the Claimant.  

 4. On August 1, 2008, Pinnacol filed a Final Admission of Liability 
(FAL), admitting for a 17% scheduled RLE rating, disfigurement benefits in the amount 
of $200.00, and specified post-MMI medical benefits.  

 5. Claimant received no right knee treatment from February 4, 2008 
through September 30, 2008.  The only physician Claimant saw during that time period 
was Dr. Lindberg.

  6. On October 1, 2008, Claimant saw Curtis Leonard, M.D., and re-
ported that his knee pain had “been without change.”  Dr. Leonard was of the opinion 
that Claimant’s work-related injury (i.e. “meniscus tear and temporary DJD aggravation”) 
had been adequately treated, and that Claimant’s ongoing symptoms were being 
caused by the progression of his pre-existing degenerative joint disease, and the ALJ so 
finds. 

 7. On November 4, 2008, Dr. Leonard recommended a cortisone in-
jection, but clarified that Claimant had already “reached the point of maximum medical 
improvement” for his work-related injury.  

  8. In his  Application for Hearing, dated August 29, 2008, Claimant 
designated the issue of PPD.  Again, in his  Case Information Sheet, dated December 
31, 2008, Claimant designated the issue of PPD.  Respondents argued the issue of 
conversion at hearing without objection by Claimant.  Respondents never agreed to a 
withdrawal of the PPD issue nor did Claimant move to withdraw it as  an issue.  Claimant 
now objects to an order resolving the issue of conversion.  Under the circumstances, 
this objection is wholly without merit.

 9. On January 7, 2009, the parties attended a hearing before ALJ Fel-
ter.  Claimant testified that the pain relief provided by the injection administered by Dr. 
Leonard was only temporary.  At the conclusion of the hearing, Claimant demonstrated 
his antalgic gait to the ALJ.  Claimant then left the hearing room to remove his knee 
brace in privacy.  When Claimant returned to the hearing room, the ALJ observed that 



Claimant’s antalgic gait was less than before the disfigurement evaluation, and that 
Claimant had suffered post-surgical scars on his right knee.  

 10. Dr. Orgel testified (via telephone) that he still believes  Claimant reached 
MMI for his work-related injury in February 2008.  Dr. Orgel explained that Claimant’s 
work-related injury has remained stable since he reached MMI, that Claimant’s need for 
ongoing treatment is being caused by the progression of his non-occupational degen-
erative joint disease, and that the injection administered by Dr. Leonard was designed to 
reduce Claimant’s knee pain rather than repair any structural problem.  Dr. Orgel as 
Claimant’s ATP, has the most familiarity with Claimant’s case. 

 11. Claimant reached MMI for his work-related injury on February 1, 2008.  
There are no additional medical treatments that are reasonably likely to permanently 
improve the function of Claimant’s body from his work-related injury.  

 12. The degree of Claimant’s permanent disability is  17% RLE.  The perma-
nent impairment rating assigned by Dr. Lindberg accurately represents  Claimant’s work-
related permanent disability and complies with the American Medical Association 
Guides to the Evaluation of Permanent Impairment, 3rd. Ed., Rev.  

 13. Claimant’s work-related permanent impairment does not affect the whole 
person. The site of his  work-related permanent functional impairment is limited to his 
right knee. 

 14. Claimant has suffered disfigurement in the form of post-surgical scars and 
antalgic gait as a result of his work-related injury, which disfigurement is plainly visible to 
public view.

 15. Claimant has failed to establish that it highly probable and free from seri-
ous and substantial doubt that Dr. Lindberg’s  DIME opinions concerning MMI and de-
gree of permanent impairment are erroneous.  Therefore, the Claimant has failed to 
overcome the DIME by clear and convincing evidence.

16. Claimant has failed to establish that it is  more reasonably probable than 
not that the site of his functional impairment is beyond the RLE.  Therefore, Claimant 
has failed to prove, by a preponderance of the evidence, that a whole person perma-
nent medical impairment is warranted.

17. Respondents admitted for post-MMI medical maintenance benefits and 
attempted to limit these to what the ATP specifically indicated was needed.  In his No-
vember 20, 2008, chart note, Dr. Orgel does not indicate whether the need for post-MMI 
medical care is  attributable to Claimant’s degenerative joint disease or the admitted in-
jury, despite Claimant’s objection to the contrary.  In his  testimony at the hearing, Dr. 
Orgel testified that Claimant’s need for post-MMI medical treatment was caused by the 
natural progression of the degenerative joint disease.  The ALJ finds that Dr. Orgel’s 
later hearing testimony overrides and controls any previous  expression to the contrary.  



Consequently, post-MMI medical treatment after February 4, 2008, and before October 
11, 2008, was causally related to the admitted, work-related temporary aggravation of 
Claimant’s degenerative joint disease of the RLE.

18. Claimant suffered non-severe post-surgical scars and an antalgic 
gait, plainly visible to public view, as a result of his work-related injury,

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of fact, the ALJ makes the following Conclu-
sions of Law:

Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, Dr. Orgel ,as Claimant’s ATP, 
has the most familiarity with Claimant’s case.   Also, Dr. Orgel’s assessment of Claimant 
was consistent throughout and more thorough than the assessments of other physi-
cians.  Therefore, Dr. Orgel’s opinions outweigh other medical opinions and are credi-
ble.  

Overcoming the DIME  and Maximum Medical improvement

 b. An injured worker has reached MMI when his impairment is  stable and no 
further treatment is reasonably expected to improve the condition.  Section 
8-40-201(11.5), C.R.S. (2008).  Claimant had the burden of overcoming the DIME phy-
sician’s opinions by clear and convincing evidence.  Section 8-42-107(2) (b) (III), C.R.S. 
(2008).  A DIME physician’s  opinions have been overcome by clear and convincing evi-
dence if it has been shown that it is highly probable those opinions are incorrect.  Metro 
Moving & Storage Co. v. Gussert, 914 P.2d 411, 414  (Colo. App.  1995).  Whether a 
DIME physician’s opinion has been overcome is a question of fact for the ALJ.  Mag-



netic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385, 387 (Colo. App. 
2000).  Here, Claimant failed to carry his burden, by clear and convincing evidence, of 
overcoming Dr. Lindberg’s opinions regarding MMI and permanent impairment by clear 
and convincing evidence.  The ALJ, therefore, concludes that the DIME physician’s 
opinions regarding MMI and permanent impairment should stand.

Conversion

c. An injured worker is only entitled to a whole person permanent impairment rat-
ing if his  injury is not enumerated on the schedule of disabilities codified in Section 
842107(2), C.R.S. (2008).  See Section 842107.  The question of whether an injured 
worker’s injury results in a scheduled impairment rating, or a whole person rating, de-
pends on the site of his functional impairment.  See, e.g. Strauch v. PSL Swedish 
Healthcare System, 917 P.2d 366 (Colo. App. 1996); Walker v. Jim Fuoco Motor Co., 
942 P.2d 1390 (Colo. App. 1997).  Claimant had the burden to prove that his  scheduled 
impairment rating should be converted into a whole person rating.  Vega v. Startek  USA, 
Inc., W. C. No. 4-437-951 [Industrial Claim Appeals Office (ICAO)), Oct. 29, 2003].  
Here, the Claimant failed to carry his burden that the site of his work-related functional 
impairment affects his  whole person. If the Claimant’s argument that conversion was not 
on the table at hearing is meritorious, then, as found, since PPD was on the table, 
Claimant would have waived any “conversion” issue.   The ALJ, therefore, concludes 
that Claimant is not entitled to a whole person permanent impairment rating.
 
Post-MMI Medical Benefits
 
 d. An injured worker is only entitled to post-MMI medical benefits if such 
treatment is reasonably necessary to relieve his work-related injury.  Grover v. Industrial 
Commission, 759 P. 2d 705 (Colo. 1988).   Even if an injured worker is  awarded post-
MMI medical benefits, however, employers are only liable for the medical treatment that 
is  reasonably necessary to cure or relieve the effects  of the work-related injury.  Id., see 
also Section 8-42-101, C.R.S. (2008).  As found, the Claimant established that his work-
related injury may require post-MMI medical treatment.  The ALJ, therefore, concludes 
that Claimant should receive reasonably necessary post-MMI medical maintenance 
benefits.

Disfigurement
 

e. Pursuant to Section 8-42-108(1), C.R.S. (2008), an ALJ may award an in-
jured worker up to $4,000 in disfigurement benefits for injuries occurring after July 1, 
2007.  In cases of severe disfigurement, Section 8-42-108(2), permits an ALJ to award 
an injured worker up to $8,000 in disfigurement benefits.  As  found, Claimant suffered 
non-severe post-surgical scars and an antalgic gait, plainly visible to public view, as a 
result of his work-related injury, which entitles him to disfigurement benefits  under Sec-
tion 8-42-108(1).  As further found, he did not establish that he suffered any severe dis-
figurement that would entitle him to benefits under Section 8-42-108(2).  The ALJ con-
cludes that Claimant should be entitled to $1,000.00 in bodily disfigurement benefits as 



a result of his work-related injury.  As  found, Respondents have already admitted and 
paid $200.00 in bodily disfigurement benefits.  Therefore, Claimant is  only entitled to 
$800.00 in additional disfigurement benefits.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. Claimant’s claim for additional permanent partial disability benefits based on a 
whole person is hereby denied and dismissed.  The Final Admission of Liability, dated 
August 1, 2008, is hereby approved, affirmed and adopted as a part of this decision with 
the exception of the provision therein limiting post-maximum medical improvement 
medical maintenance benefits.  

B. Respondents shall pay the costs of post-maximum medical improvement medical 
maintenance benefits to the extent they are causally-related to the work injury herein 
and reasonably necessary to cure and relieve the effects thereof, in the judgment of the 
authorized treating physician, from February 4, 2008, the date of maximum medical im-
provement, through October 11, 2008, the date that post-maximum medical improve-
ment medical care was no longer attributable to the admitted injury.

C. Respondents shall pay the Claimant $1,000 in bodily disfigurement bene-
fits, with a credit of $200 to Respondents for disfigurement benefits previ-
ously paid.  Net additional disfigurement benefits due and payable are 
$800.00

D. Respondents shall pay the Claimant statutory interest at the rate of eight 
percent per annum on additional disfigurement benefits due and not paid 
when due.

DATED this _____ day of January 2009.

EDWIN L. FELTER, JR.
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-691-499

ISSUES

 The issues determined herein are average weekly wage and medical benefits 
after maximum medical improvement (“MMI”).



FINDINGS OF FACT

1. In 2003, claimant began work as store manager for the employer.  She was paid 
$577 per week.  She also could earn quarterly bonuses if the store met all applicable 
criteria.

2. On July 12, 2004, claimant received a raise to $597 per week.  On April 29, 2005, 
claimant received a raise to $615 per week.

3. On February 17, 2006, claimant received an additional $240 in pay.  Although the 
wage records do not clearly identify this as a bonus, the trier-of-fact finds that the $240 
is likely a quarterly bonus.  The same pay record shows that claimant had earned 
$5,775 over the 9 weeks year-to-date.  As of March 5, 2006, claimant was earning 
$641.67 per week.  Claimant also continued to receive medical, dental, and vision in-
surance from the employer’s group health insurance provider.

4. On March 5, 2006, claimant suffered an admitted industrial injury to her left 
shoulder.

5. On May 12, 2006, claimant received a raise to $635 per week, in addition to any 
bonuses.

6. Claimant underwent surgery on her left shoulder.  She was off work from June 29 
through September 17, 2006.  The insurer paid claimant temporary total disability 
(“TTD”) benefits at the rate of $427.78 per week based upon an admitted average 
weekly wage of $641.67.  Claimant then returned to work with some temporary wage 
loss from September 18 through October 26, 2006.

7. On May 4, 2007, claimant received a raise to $655 per week, in addition to any 
bonuses.  

8. Claimant worked for the employer through May 8, 2007.  On May 9, 2007, she 
underwent a second surgery on her left shoulder.  She never again returned to work for 
the employer.

9. On June 16, 2007, claimant received a bonus of $320.  As of that date, she had 
earned $13,020 for the year-to-date.  Claimant earned all of the money for her work 
January 1 through May 8, 2007.

10. As a result of the second surgery, claimant was off work from May 9, 2007 
through January 8, 2008.  The insurer again paid claimant TTD benefits at the rate of 
$427.78 per week based upon the admitted average weekly wage of $641.67.  

11. On June 28, 2007, Dr. Caughfield, the primary authorized treating physician, rec-
ommended a trial of acupuncture to treat claimant’s chronic pain condition.



12. On July 17, 2007, Nurse Wadsworth prepared notes indicating that acupuncture 
was not reasonably necessary because claimant needed to continue with her active ex-
ercises.

13. On July 19, 2007, Dr. Caughfield reexamined claimant and informed her that the 
acupuncture had been denied.  Dr. Caughfield recommended continuing the exercises 
prescribed by Dr. Noonan as well as the prescription medications.

14. On August 20, 2007, Dr. Caughfield reexamined claimant and prescribed soft tis-
sue release, trial of acupuncture, and anti-inflammatory medications.

15. The employer continued to provide health insurance to claimant through Novem-
ber 30, 2007.  The employer then provided notice to claimant that she could elect CO-
BRA coverage.  Claimant’s cost for the medical, dental, and vision insurance was 
$54.19 per week.

16. On December 5, 2007, Dr. Caughfield referred claimant for a functional capacity 
evaluation.  On January 8, 2008, Dr. Caughfield determined that claimant was at MMI.  

17. On February 5, 2008, Dr. Caughfield determined physical impairment for claimant 
and recommended post-MMI medical treatment with her prescription medications.

18. On April 15, 2008, Dr. Caughfield responded to inquiry from the adjuster and 
converted his rating to 18% of the upper extremity.

19. On April 23, 2008, the insurer filed a final admission of liability for scheduled 
permanent disability benefits of 18% of the arm.  The FAL stated that MMI was on 
January 9, 2008.  The FAL admitted liability for the TTD benefits for the previous two 
separate periods of time at the rate of $427.78 per week based upon an admitted aver-
age weekly wage of $641.67.   

20. On August 27, 2008, Dr. Caughfield reexamined claimant and prescribed Nexium 
due to gastrointestinal upset from the amitriptyline.  On September 30, 2008, Dr. Caugh-
field noted that the amitriptyline was returning claimant to her baseline condition.  On 
October 28, 2008, Dr. Caughfield recommended that claimant continue her current 
medications.

21. In his November 11, 2008, deposition, Dr. Caughfield testified that he prescribed 
the acupuncture trial because it was within the medical treatment guidelines for myofas-
cial pain.  He thought it had a reasonable likelihood of benefiting claimant and improving 
her function.  Dr. Caughfield acknowledged that acupuncture required preauthorization 
and he submitted the request.  He understood that the insurer denied the acupuncture 
request, although the insurer never gave a reason for the denial.  He dropped the acu-
puncture request and moved on to other treatments.  



22. At the time of her temporary disability from June 29 through September 17, 2006, 
claimant’s average weekly wage was correctly admitted as $641.67.  Claimant’s method 
of compensation included bonuses.  Consequently, the average weekly wage is best 
calculated other than through the methods set forth in Section 8-42-102(2), C.R.S.

23. As of May 9, 2007, when claimant was again temporarily disabled, her average 
weekly wage was $679.62, based upon $655 per week in base salary and a bonus of 
$320 per 13-week quarter.  The record evidence does not establish the exact period of 
time for which the bonus was paid; however, the bonus was paid for a 13-week quarter.  
The weekly equivalent of the bonus was $24.62.

24. Effective December 1, 2007, claimant’s average weekly wage also included 
$54.19 for health insurance benefits no longer provided by the employer.  Effective that 
date, claimant’s average weekly wage was $733.81.

25. The insurer failed to make a timely written denial with an explanation of the 
medical reason for denying the request for prior authorization of the acupuncture trial.

26. The preponderance of the evidence demonstrates that the recommended trial of 
acupuncture is reasonably necessary to cure or relieve the effects of claimant’s admit-
ted work injury.  The testimony of Dr. Caughfield is credible and persuasive.

CONCLUSIONS OF LAW

1. Section 8-42-102(2), C.R.S., sets forth certain methods of calculating the 
average weekly wage.  Section 8-42-102(3), C.R.S., permits the ALJ discretion in the 
method of calculating the average weekly wage if the nature of the employment or the 
fact that the injured employee has not worked a sufficient length of time, has been ill or 
self-employed, or for any other reason, the specific methods do not fairly compute the 
average weekly wage.  As found, claimant’s average weekly wage is best calculated 
other than through the methods set forth in Section 8-42-102(2), C.R.S.  At the time of 
her temporary disability from June 29 through September 17, 2006, claimant’s  average 
weekly wage was correctly admitted as $641.67.  As of May 9, 2007, when claimant 
was again temporarily disabled, her average weekly wage was  $679.62, based upon 
$655 per week in base salary and a bonus of $320 per 13-week quarter.  The discre-
tionary calculation of the average weekly wage may include increases in the wages af-
ter the admitted injury and before the subsequent onset of a period of disability.  Ava-
lanche Industries, Inc. v. Clark, No. 07SC255 (Colo. Sup. Ct., January 20, 2009); 
Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993); Pizza Hut v. Industrial Claim Ap-
peals Office, 18 P.3d 867 (Colo.App. 2001).

2. Effective December 1, 2007, claimant’s average weekly wage also in-
cluded $54.19 for health insurance benefits no longer provided by the employer.  Effec-
tive that date, claimant’s average weekly wage was $733.81.  Industrial Claim Appeals 
Office v. Ray, 145 P.3d 661 (Colo. 2006).



3. Claimant seeks authorization of the acupuncture trial.  Respondents argue 
that the treatment is subject to the requirement for prior authorization.  As found, Dr. 
Caughfield agreed that the treatment required prior authorization.  Respondents argue 
that the application for hearing on the medical benefit is premature because neither Dr. 
Caughfield nor claimant complied with WCRP 16-10(C)(3).  WCRP 16-10(C) provides:

(1)        The requesting party or provider shall have seven (7) business 
days from the date of the certificate of mailing on the written contest to 
provide a written response to the payer, including a certificate of mailing.  
The response is not considered a "special report" when prepared by the 
provider of the requested service.
(2)        The payer shall have seven (7) business days from the date of the 
certificate of mailing of the response to issue a final decision, including a 
certificate of mailing to the provider and parties.
(3)        In the event of continued disagreement, the parties should follow 
dispute resolution and adjudication procedures available through the Divi-
sion or Office of Administrative Courts.

  
The record evidence, however, fails to show that the insurer provided a written denial to 
the provider within 7 business days as required by WCRP 16-10(B), which provides:

If the payer is contesting a request for prior authorization for medical rea-
sons, the payer shall, within seven (7) business days of the completed re-
quest:

(1)        Have all the submitted documentation under Rule 16-9(E) 
reviewed by a physician or other health care professional, as  de-
fined in Rule 16-5(A)(1)(a), who holds  a license and is  in the same 
or similar specialty as would typically manage the medical condi-
tion, procedures, or treatment under review; and
(2)        After reviewing all the submitted documentation, the review-
ing provider may call the requesting provider to expedite communi-
cation and processing of prior authorization requests.  However, the 
written contest or approval still needs to be completed within the 
specified seven (7) days under Rule 16-10(B).
(3)        Furnish the provider and the parties with either a verbal or 
written approval, or a written contest that sets forth the following 
information:

(a)        An explanation of the specific medical reasons for 
the contest, including the name and professional credentials 
of the person performing the medical review and a copy of 
the medical reviewer's opinion;
(b)        The specific cite from the Division’s Medical Treat-
ment Guidelines exhibits to Rule 17, when applicable;



(c)        Identification of the information deemed most likely to 
influence the reconsideration of the contest when applicable; 
and
(d)        A certificate of mailing to the provider and parties.

 
WCRP 16-10(E) deems the acupuncture treatment authorized because of the insurer’s 
failure to comply fully with the requirements  for handling the request for preauthoriza-
tion:
  

Failure of the payer to timely comply in full with the requirements of Rule 
16-10(A) or (B), shall be deemed authorization for payment of the re-
quested treatment unless:

(1) a hearing is requested within the time prescribed for responding 
as set forth in Rule 16-10(A) or (B), and
(2) the requesting provider is notified that the request is being con-
tested and the matter is going to hearing.

4. Alternatively, even if the acupuncture is not deemed authorized by WCRP 
16-10(E), claimant is not barred from applying for hearing on the requested medical 
benefit.  Nothing in WCRP 16-10(C) prohibits the application for hearing.  Indeed, 
WCRP 16-10(E) contemplates an application for hearing in lieu of the responding ac-
tions required by WCRP 16-10(A) or (B).  Neither party is required to exhaust all of the 
communications provided by the rule if that party applies for hearing.  Claimant’s  appli-
cation for hearing on the medical benefit issue placed the insurer on inquiry notice that 
the acupuncture was being considered at the hearing.  The preponderance of the record 
evidence demonstrates that the treatment is reasonably necessary to cure or relieve the 
effects of claimant’s admitted work injury.  Respondents are liable for medical treatment 
reasonably necessary to cure or relieve the employee from the effects of the injury, in-
cluding treatment by authorized providers after MMI.  Section 8-42-101, C.R.S.; Grover 
v. Industrial Commission, 759 P.2d 705 (Colo. 1988).

ORDER

 It is therefore ordered that:

1. The insurer shall pay TTD benefits to claimant at the rate of $453.08 per 
week for the period May 9 through November 30, 2007.  The insurer is  entitled to credit 
for all previous payments of benefits to claimant for this period.

2. The insurer shall pay TTD benefits to claimant at the rate of $489.21 per 
week for the period December 1, 2007, through January 8, 2008.  The insurer is  entitled 
to credit for all previous payments of benefits to claimant for this period.

3. The insurer shall pay for the acupuncture trial prescribed by Dr. Caugh-
field, according to the Colorado fee schedule.



4. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

DATED:  January 21, 2009   

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-734-859

ISSUES

 The issues for determination are compensability, medical benefits, temporary 
disability benefits, penalty for Claimant’s late reporting, and offsets.

FINDINGS OF FACT

 1. Claimant served in the United States  Army for over twenty-five years, retir-
ing as  a Master Sergeant. He initially served as a medic. He spent the last ten years in 
service as an operations medical liaison, a sedentary job that did not require overhead 
activities or exertion with his upper extremities. During his service in the military Claim-
ant had six back surgeries, two left shoulder surgeries, and a right carpal tunnel release. 
He continues to experience chronic back pain. Claimant also suffers from post-traumatic 
stress disorder resulting from his service in the United States Army, as well as migraine 
headaches. He has previously experienced cramping and spasm in his left hand.

 2. Claimant was assigned by the Veterans Administration an 80 percent 
permanent disability rating, of which 20 percent was assigned to the left shoulder. He 
had physical limitations  of lifting or carrying no greater than twenty pounds prior to 
commencing his employment with Employer. 

3. Claimant commenced working for Employer on June 19, 2007, as a stocker. Em-
ployer was aware of Claimant’s lifting and carrying restriction and his job as a stocker 
was within these limitations. He worked from 11:00 p.m. to 7:00 a.m., five days a week, 
as a night stocker. This job involved a number of activities, including unloading trucks, 
stocking product, distributing product into zones, and maneuvering product so that it 
would face customers. Claimant’s employment with Employer as a night stocker in-
volved reaching overhead approximately ten percent of the time. 
4. At the time Claimant worked at Employer, he was also employed part-time as a 
Marshall at a golf course. Claimant played golf several times a week. 
5. The parties have stipulated to an average weekly wage, from the combined em-
ployment, in the amount of $565.00. 
6. On July 28, 2007, Claimant had worked less than fourteen days as a night 
stocker for Employer. He had not engaged in the type of repetitive work required of this 



job prior to commencing his employment with Employer. Claimant does not have a his-
tory of any similar symptoms to those he developed while working for Employer.
7. On July 28, 2007, Claimant developed loss of feeling and tingling in his left arm. 
He shook the arm to regain feeling and kept on working. Claimant did not report a work 
injury. Claimant could still do the work and did not know the problems were related to 
his job duties. Claimant continued working at Employer performing the job of a stocker. 
When he developed the loss of feeling and tingling in the left arm, he would shake it and 
continue with his job. He continued to feel that the problems would resolve and were not 
related to his employment. He did not file a report of injury.
8. On August 21, 2007, after having been off work for two days, Claimant woke up 
with a throbbing pain and loss of feeling in his left arm. Claimant sought medical treat-
ment at the emergency room of the Air Force Academy Hospital. Claimant received 
medical treatment at the Air Force Academy prior to his employment with Employer. His 
primary treating physician was Dr. Whitmarsh. He was also treated by Dr. O’Brien for 
chronic back pain. 
9. Claimant was examined on August 22, 2007, by Dr. O’Brien and Dr. Whitmarsh. 
The initial diagnosis was cervical radiculopathy. Dr. Whitmarsh prepared an off-work slip 
effective August 21, 2007, that Claimant presented to Employer. He did not report a 
work injury as he felt his problems were not related to his job. 
10. On September 5, 2007, an arterial study of the upper extremities was performed 
at the Air Force Academy Hospital. Upon reviewing the test results, Dr. O’Brien diag-
nosed thoracic outlet syndrome. Dr. O’Brien’s notes reflect that Claimant’s employment 
at Employer could have been a significant factor in the onset of the left arm pain. He 
prepared an off-work slip dated September 6, 2007, providing a diagnosis of thoracic 
outlet syndrome.
11. Claimant filed an injury report with Employer on September 6, 2007. He was re-
ferred by Employer to Concentra for medical treatment.  Claimant was examined by Dr. 
Malis on September 6, 2007. Dr. Malis noted an injury date of July 28, 2007, while 
Claimant was lifting cases of food for Employer. After performing a physical examina-
tion, Dr. Malis detected a positive thoracic outlet maneuver on the left side and sus-
pected thoracic outlet syndrome. It is the opinion of Dr. Malis that the objective findings 
are consistent with a work injury. Dr. Malis imposed limitations, effective September 6, 
2007, restricting Claimant to five pounds repetitive lifting, ten pounds pushing and pull-
ing, and no reaching above shoulder level. 
12. Claimant was off work from September 6 through September 9, 2007. On Sep-
tember 10, 2007, he resumed his employment as a Greeter.  This position was within 
the limitations imposed by Dr. Malis. 
13. Claimant was referred to Dr. Baer by Dr. Malis. In his report dated September 20, 
2007, Dr. Baer stated that Claimant’s symptoms are not related to his employment for 
Employer. Dr. Baer had an incorrect history, not consistent with the evidence and medi-
cal record in this claim. Dr. Baer based his opinion on the belief that Claimant did not 
experience the symptoms in his left arm while at work. Rather, on July 28, 2007, after 
Claimant had not worked for two days, he woke up with a burning sensation in his left 
arm.  Based on the report of Dr. Baer, Dr. Malis changed her opinion concerning causa-
tion, indicating that Claimant’s injury was not work-related. 



14. Claimant was referred to Dr. Quick. In his report dated October 19, 2007, Dr. 
Quick diagnosed a moderate to severe thoracic outlet syndrome that was probably a 
pre-existing disorder. These symptoms became mildly manifested during Claimant’s 
employment with Employer, resolved and then became spontaneously worse. Dr. Quick 
did not feel Claimant’s injury was work-related.  He referred Claimant on October 19, 
2007, to his primary care physician for further treatment. 
15. Claimant’s primary care physicians for the thoracic outlet syndrome at the Air 
Force Academy, pursuant to referral by Dr. Quick, are Dr. Whitmarsh and Dr. O’Brien. 
Claimant continued treatment with these physicians.
16. Claimant was subsequently diagnosed with left carpal tunnel and left cubital tun-
nel syndrome. Dr. Hart performed a left carpal tunnel and left cubital tunnel release on 
December 4, 2007. Claimant was off work from December 5, 2007, through February 4, 
2008. The left carpal tunnel and left cubital tunnel are not related to his employment and 
are not a compensable injury.
17. After being released by Dr. Hart, Claimant  returned to Employer and was placed 
in the hardware and automotive department. This work required overhead activities with 
the upper extremities. Claimant again experienced pain and loss of feeling. 
18. Claimant was examined by Dr. Higginbotham on March 14, 2008. Dr. Higgin-
botham provided a diagnosis of thoracic outlet syndrome, noting that Claimant had no 
pre-existing problems with numbness or tingling prior to commencing his work for Em-
ployer. Dr. Higginbotham provided an opinion that the thoracic outlet syndrome is re-
lated to Claimant’s employment with Employer as a stocker. He recommended physical 
restrictions of no repetitive upper extremity activity, no more than a twenty pound bilat-
eral lift and carry, and no lifting greater than ten pounds with the left arm. 
19. Claimant presented the restrictions from Dr. Higginbotham to his supervisor and 
requested a return to work as a Greeter. Employer could not  accommodate his physical 
restrictions. Claimant took a leave of absence from Employer on April 1, 2008. 
20. Dr. Whitmarsh referred the Claimant to Dr. Misare, a vascular surgeon. A periph-
eral arterial study was performed on April 17, 2008. In a report dated April 29, 2008, Dr. 
Misare stated that the peripheral artery study revealed a significant decrease in blood 
flow to the fingers in both arms when elevated. He provided a diagnosis of bilateral vas-
culargenic thoracic outlet syndrome with a possible component of neurogenic thoracic 
outlet syndrome. He referred Claimant to Dr. Brantigan for possible surgical interven-
tion. Dr. Brantigan initially examined the Claimant on June 16, 2008, and noted a drop in 
blood pressure with the arm elevated. He continued examining Claimant on a regular 
basis. In his medical note dated August 25, 2008, Dr. Brantigan stated that Claimant’s 
physical findings and the thoracic outlet syndromes, from a temporal standpoint, are re-
lated to his employment at Employer.
21. Claimant was examined by Dr. Pitzer who prepared a report dated October 13, 
2008. Dr. Pitzer provided a diagnosis of vascular thoracic outlet syndrome. Claimant 
had a predisposition to thoracic outlet syndrome, but his employment at Employer did 
not cause this to be symptomatic. Dr. Pitzer testified at hearing that thoracic outlet syn-
drome was a controversial diagnosis and there is a higher incident of surgical interven-
tion to resolve these symptoms in Denver than other medical communities. Dr. Pitzer 
did not feel Claimant’s history of golf playing was a significant factor in the causation of 
Claimant’s symptoms. 



22. In a report dated October 28, 2008, Dr. Brantigan reviewed the report of Dr. Pit-
zer. He reiterated his opinion that the onset of thoracic outlet syndrome was due to 
Claimant’s employment for Employer. There was sufficient time during this employment, 
given the anatomic predisposition, to develop the thoracic outlet syndrome symptoms. 
23. The medical opinions of Dr. Brantigan and Dr. Higginbotham are credible and 
more persuasive than the opinions of Dr. Pitzer, Dr. Baer and Dr. Quick. 
24. Claimant’s employment with Employer aggravated a predisposition to thoracic 
outlet syndrome and resulted in the symptoms and pain detailed by Claimant and sup-
ported by the medical record. Claimant required medical treatment for the thoracic outlet 
syndrome that resulted from his employment at Employer.
25. Claimant’s golfing did not contribute to his injury. 

CONCLUSIONS OF LAW

 1. Claimant’s thoracic outlet syndrome is directly related to Claimant’s em-
ployment with Employer. The testimony of Claimant is credible. The medical opinions of 
Dr. Brantigan and Dr. Higginbotham are credible and persuasive. The left carpal tunnel 
and left cubital tunnel are not compensable. 

 2. Claimant became aware that the thoracic outlet syndrome was related to 
his employment on September 5, 2007, after an arterial study of the upper extremities 
was performed and after consultation with Dr. O’Brien. The injury was reported by 
Claimant to Employer on September 6, 2007. The injury was  timely reported pursuant to 
Section 8-43-102(1)(a). C.R.S

 3. Claimant is entitled to temporary disability benefits resulting from his work 
injury. Pursuant to restrictions imposed by Dr. Malis, Claimant was off work from Sep-
tember 6 through September 9, 2007. Respondents are responsible for temporary total 
disability benefits for one day, September 9, 2007, based on an average weekly wage of 
$565.00. Additional periods of temporary disability benefits not determined by this Order 
are reserved for future consideration. 

 4. On October 19, 2007, Dr. Quick referred Claimant to his  primary care phy-
sician. This referral was  made in the course of medical treatment at Concentra and is 
therefore authorized. Cabello v. ICAO, 2008-CO-1114.0607 C.A. 2528 (Colo.App. No-
vember 13, 2008). Claimant’s primary care treating physicians at the Air Force Academy 
are Dr. Whitmarsh and Dr. O’Brien. These primary care physicians are therefore author-
ized for continued treatment of Claimant’s thoracic outlet syndrome.  Dr. Whitmarsh 
subsequently referred Claimant to Dr. Misare who diagnosed thoracic outlet syndrome 
and recommended surgery. Dr. Misare referred Claimant to Dr. Brantigan.  Dr. Misare 
and Dr. Brantigan are authorized treating physicians. 

 5. Respondents are liable for the cost of the medical care Claimant received 
from his authorized treating physicians reasonably needed to cure and relieve the ef-
fects of the thoracic outlet syndrome, Section 8-42-101(1). C.R.S. Medical liability is lim-



ited to the amounts established by the Division of Workers’ Compensation Fee Sched-
ule. Section 8-42-101(3), C.R.S. 

6. Respondents are liable for interest at the rate of eight percent per annum on all 
amounts due and not paid when due. Section 8-43-410, C.R.S. 
7. Claimant timely reported his injury to his Employer.  Insurer is not entitled to a 
penalty for late reporting.  
8. Respondents have not shown that any offsets apply.  Respondents’ request for 
an offset is denied. 

ORDER

 It is therefore ordered that:

1. Insurer shall pay Claimant temporary total disability benefits for September 9, 
2007, based on an average weekly wage of $565.00.  The insurer shall pay interest to 
Claimant at the rate of eight percent per annum on all amounts of compensation not 
paid when due.
2. Insurer is liable for the cost of the medical care Claimant received from his 
authorized treating physicians reasonably needed to cure and relieve Claimant from the 
effects of the thoracic outlet syndrome. Medical liability is limited to the amounts estab-
lished by the Division of Workers’ Compensation Fee Schedule. Dr. Quick is an author-
ized treating physician.  After October 19, 2007, Dr. Whitmarsh, Dr. O’Brien, Dr. Misare 
and Dr. Brantigan are authorized treating physicians.  
3. Insurer’s request for a penalty against Claimant for late reporting is denied. 
4. Respondents’ request for an offset is denied. 
5. All matters not determined herein are reserved for future determination.

DATED:  January 20, 2009

Bruce C.  Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-758-486

ISSUES

 The issues endorsed on the Application for Hearing were medical benefits, 
maximum medical improvement, permanent partial disability benefits, and disfigure-
ment.  No Division independent medical examination was held.  Therefore, the issues  of 
maximum medical improvement and permanent partial disability benefits were stricken. 
Section 8-42-107(8), C.R.S.  The matter proceeded to hearing on the issues of medical 
benefits and disfigurement. 

FINDINGS OF FACT



1. Claimant injured her right great toe in a compensable accident on April 23, 2008. 
Claimant was initially treated at Littleton Hospital. Claimant has received treatment from 
Dr. Gerber and Dr. Scott.  
2. Dr. Gerber, an authorized treating physician, placed Claimant at maximum medi-
cal improvement on July 25, 2008.  Insurer filed a Final Admission of Liability on July 31, 
2008.  Claimant objected to the Final Admission, but did not request a Division inde-
pendent medical examination.  
3. Claimant continued to experience pain in her foot after she was placed at maxi-
mum medical improvement.  Claimant sought care from James Pettet, D.P.M. Claimant 
was not referred to Dr. Pettet by an authorized physician or by Respondents. 
4. Dr. Pettet examined Claimant on November 13, 2008.  Dr. Pettet taped Claim-
ant’s foot for three or four days.  Claimant’s condition improved.  On November 20, 
2008, Dr. Pettet scanned Claimant’s foot for orthotics.  Claimant used the orthotics.  She 
noted a further improvement in her condition.  
5. The treatment Claimant received from Dr. Pettet was reasonably needed to re-
lieve Claimant from the effects of the compensable injury.  
6. The nail on Claimant’s right great toe is irregular across the end and is rough.  
Claimant has sustained a serious permanent disfigurement to an area of her body nor-
mally exposed to public view. 

CONCLUSIONS OF LAW

1. An ALJ may order payment of medical expenses reasonably necessary to relieve 
the claimant from the effects of the industrial injury even though the treatment is ren-
dered subsequent to maximum medical improvement. Grover v. Industrial Commission, 
759 P.2d 705 (Colo. 1988). In order to support an award of medical benefits following 
maximum medical improvement, there must be substantial evidence that the medical 
treatment is reasonably necessary to relieve the effects of the industrial injury or prevent 
future deterioration of the claimant's work-related condition. Stollmeyer v. Industrial 
Claim Appeals Office, 916 P.2d 609 (Colo.App. 1995). 
2. Claimant has established by a preponderance of the evidence that medical 
treatment after maximum medical improvement is reasonably necessary to relieve her 
from the effects of her compensable jury.  Insurer remains liable after maximum medical 
improvement for medical treatment from authorized providers.  Section 8-42-101(1), 
C.R.S. 
3. Insurer is liable for all authorized and emergency treatment reasonably neces-
sary to cure or relieve the effects of the industrial injury. Sims v. Industrial Claim, 797 
P.2d 777 (Colo.App. 1990). "Authorization" refers to the physician's legal status to treat 
the injury at the insurer’s expense. Popke v. Industrial Claim Appeals Office, 944 P.2d 
677 (Colo.App. 1997). Under Section 8-43-404(5), C.R.S., the respondents are afforded 
the right, in the first instance, to select a physician to treat the industrial injury. Once the 
respondents have exercised their right to select the treating physician,  a claimant may 
not change physicians without permission from the insurer or an ALJ. See Gianetto Oil 
Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo.App. 1996); Sims v. Industrial 
Claim Appeals Office, supra. However, treatment that is rendered as a result of a refer-
ral in the "normal progression of authorized treatment" is compensable. Greager v. In-
dustrial Commission, 701 P.2d 168 (Colo.App.1985).  



4. Claimant has failed to establish that Dr. Pettet was the original authorized physi-
cian, or that an authorized physician referred Claimant to Dr. Pettet for treatment.  In-
surer is not liable for the costs of the care Claimant received from Dr. Pettet. 
5. Claimant has sustained a serious permanent disfigurement to an area of her 
body normally exposed to public view.  Insurer is liable for additional compensation for 
that disfigurement.  Section 8-42-108, C.R.S.  Based on a look of her great toe, it is de-
termined that the additional compensation should be in the amount of $500.00. 

ORDER

 It is therefore ordered that:

1. Insurer is liable for medical treatment after maximum medical improvement from 
authorized providers that is reasonably necessary to cure or relieve Claimant from the 
effects of the compensable injury. 
2. Insurer is not liable for the costs of the treatment Claimant has received from Dr. 
Pettet. 
3. Insurer shall pay Claimant additional compensation for disfigurement in the 
amount of $500.00. 
All matters not determined herein are reserved for future determination.

This  decision of the ALJ is final, unless a Petition to Review this decision is filed 
within 

DATED:  January 20, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-740-802

ISSUES

•  Temporary total disability (TTD);
•  Average weekly wage (AWW); and 
•  Whether Claimant was responsible for termination of his employment.  

STIPULATIONS

The parties stipulated to the following:
•  Claimant’s average weekly wage is $1,236.40 thereby entitling him to the maxi-
mum TTD rate of $753.41.  
•  Claimant’s last day of employment was February 13, 2008, he had work restric-
tions as of that date and was working in a modified duty position.



•  As of October 27, 2008, Claimant had not reached maximum medical improve-
ment.

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact:

1. Claimant was employed by Employer from May 10, 2004 to February 13, 2008 as 
a biomedical technician.  Claimant’s primary job functions consisted of maintaining and 
repairing laboratory equipment throughout Employer’s 25 laboratories and to ensure 
that the equipment was properly certified. Claimant’s work hours were from 9:00 a.m. to 
5:45 p.m.

2. On October 11, 2007, Claimant sustained an admitted work related injury to his 
left bicep tendon while moving laboratory equipment.  As a result of this injury, Claimant 
had surgery on November 2, 2007, and was off work completely until the beginning of 
December 2007 when he returned with restrictions of lifting of no more than 2 pounds 
and limited use of his left arm.   Claimant’s restrictions changed and as of January 29, 
2008, his lifting limit was increased to five pounds.  

3. Upon returning to work in December 2007, Claimant was placed in a modified 
duty position.  Rather than performing his usual duties as a biomedical technician, 
Claimant was required to oversee the outsourcing of equipment maintenance and certi-
fication through third party vendors.  In addition, Claimant would still deliver parts and 
meet with individuals in labs to trouble shoot and coordinate maintenance on occasion.  
The primary third-party vendor was located in Fort Collins, Colorado.  

4. Prior to being injured, Claimant was subjected to corrective action.  On February 
13, 2006, Claimant’s supervisor, Brian Moore placed Claimant on an Action Plan.  The 
Action Plan generally dealt with Claimant not completing tasks in a timely manner.  

5. On June 12, 2007, Mr. Moore again placed Claimant on an Action Plan due to 
Claimant’s work performance.   

6. The corrective action associated with Claimant’s past job performance dealt with 
the following issues: 

a. The need to send Customer Service Reports to the manager in a timely fashion;
b. P-Card statements needed to be completed in a timely manner;
c. Expense reports needed to be complete within 2 months;
d. Numerous requests need to be completed within an acceptable time frame.   

7. Mr. Moore placed Claimant on decision-making leave on August 16, 2007.  
Claimant was to decide whether he wanted to continue employment with Employer and 
adhere to the Action Plan dated June 12, 2007.  Claimant returned to work on August 



17, 2007, and agreed to continue working for Employer.  As such, the June 12, 2007, 
Action Plan was converted into a “Performance Agreement” wherein Claimant and Mr. 
Moore agreed to certain corrective action to deal with Claimant’s job performance as a 
biomedical technician.  

8. The Performance Agreement dated August 17, 2007, required the following:  

Actions to Correct     Date of Completion

Submission of Service Report   Within 1 week of service

Submission of P-card Statement   By 24th of each month
 
Submission of Expense Reports   Within 2 months of expense

Non-critical service request initial service/ Within 2 weeks of request
maintenance performed.

 Critical Service requests initial service/  Within 4 hours of request
 Maintenance performed.    

 All other requests     Within 2 weeks of request or 
        as specified by requestor

 Respond to Requestors in writing, giving  Within 24 hours of request
 Date and approximate time when service/
 maintenance will occur (must copy his manager)

 If [Claimant] cannot meet requestor’s timeline Within 24 hours of request
 Or standard timeline he will contact his 
 Manager to request extension

 2007 CAP Safety Inspection & Paperwork 12/31/07
 (written status reports at bimonthly meetings)

 Attend one on one meeting with manager 2 times per month

 All of the above actions to correct are an ongoing expectation.

9. At all times prior to February 1, 2008, Mr. Moore supervised Claimant.  Effective 
February 1, 2008, Lynette Hampton became Claimant’s direct supervisor.  Ms. Hampton 
began transitioning into the supervisor for the Biomed Department in mid-January 2008.

10. Between August 17, 2007, and January 18, 2008, there are no documented per-
formance problems and no performance issues were brought to Claimant’s attention.



11. On January 18, 2008, Claimant, Mr. Moore, and Ms. Hampton met to discuss the 
management transition process.  At this meeting, Ms. Hampton set forth her expecta-
tions of Claimant as his new manager.  According to her memorandum to Kent En-
wright, she discussed Claimant’s work hours and coming back to work after appoint-
ments.  She discussed professionalism and provided examples of recent work she felt 
was unacceptable.  The specific examples were not developed by the record.

12. Also on January 18, 2008, Ms. Hampton asked Claimant to send her a list of his 
scheduled medical appointments.  Claimant responded by e-mail on January 21, 2008, 
at 2:00 p.m., stating that he had an appointment that day at 2:30 p.m., January 25 at 
2:30, January 28 at 3:00, January 29 all day, and January 30 at 3:00.  Ms. Hampton re-
sponded to Claimant by e-mail and stated that she expected Claimant to return to work 
after his appointments with the exception of January 29 because he was undergoing 
surgery on that day.  Claimant responded that he would return to work if “time or pain 
permits” and that he did not expect that he would be out more than a day or two for the 
surgery on January 29.  

13. On January 21, 2008, a Microbiology Manager sent an e-mail message to Claim-
ant asking him to dispose of a water bath.  Claimant responded on January 25, 2008.  
According to Ms. Hampton, this response was late and in violation of the Performance 
Agreement.  

14. On January 28, 2008, Claimant, Mr. Moore and Ms. Hampton met for the final 
time before the official management transition.  According to Ms. Hampton’s handwritten 
notes, she advised Claimant that the Performance Agreement was still in place.  Claim-
ant did not recall the content of this meeting.  Mr. Moore had previously told Claimant 
that the Performance Agreement would not apply while Claimant was injured and work-
ing in a modified duty job.  

15. On January 29, 2008, Claimant underwent another injury-related surgery.  He 
had previously advised Ms. Hampton that he did not expect to be out for more than a 
day or two.  On January 30, 2008, Ms. Hampton sent an e-mail message to Claimant at 
9:43 a.m. asking where he was and directing him to account for his whereabouts.  She 
further directed him to send her a daily e-mail about trips to other laboratories and the 
purpose for the trip.  

16. On January 30, 2008, Ms. Hampton sent another email to Claimant that imposed 
a deadline of February 1 for completion of the hood certification paperwork.  Claimant 
responded the next day.  The evidence did not specifically reveal whether Claimant 
worked on January 30 or whether he had missed work due to the surgery the previous 
day.  Based on the e-mail exchanges, the ALJ infers that Claimant did not work on 
January 30.  

17. On February 1, 2008, Ms. Hampton sent an e-mail to all of the lab managers ad-
vising them that Claimant’s deadline to complete the hood certifications was 5 p.m. on 



that day and that the managers should let her know if they do not receive the paperwork 
or if it is insufficient.  

18. After e-mail exchanges with some of the managers regarding discrepancies in 
the paperwork, the hood certifications were timely completed.  During the hearing, Ms. 
Hampton agreed that Claimant completed the hood certifications.  

19. On February 4, 2008, Claimant sent another e-mail message to Ms. Hampton 
updating his medical appointment schedule. Claimant noted that he had appointments 
on February 6, 2008, at 3:30, on February 7, 2008, at 11:00, on February 8, 2008, at 
4:00, on February 12, 2008, at 4:00, and on February 15, 2008, at 3:00.  

20. On February 5, 2008, Ms. Hampton sent an e-mail message to Kent Enwright 
stating that she had created a timeline of the issues with Claimant.  She further stated 
that she was continuing to gather more data that shows extremely poor quality in his 
management of the third party vendor.  Ms. Hampton stated that she and Mr. Moore 
would like to start the termination process.  
  
21. On February 7, 2008, Claimant did not come to work before his 11:00 a.m. medi-
cal appointment. According to Ms. Hampton’s notes, Claimant did not arrive at work until 
3:20 p.m. on February 6, 2008, following the 11 a.m. appointment.  Based on Claimant’s 
testimony and his February 4, 2008, e-mail message, it was February 7, 2008, when 
Claimant arrived at 3:20 p.m.  Claimant explained that he and his daughter had dentist 
appointments on February 7, 2008, so he had to drop his daughter back at home follow-
ing the appointment before he arrived at work.  Claimant took paid time off for this ap-
pointment.

22. On February 8, 2008, Ms. Hampton prepared an updated memorandum contain-
ing examples of Claimant’s failure to comply with the Performance Contract.  The 
memorandum states that Claimant did not respond to non-critical service requests 
timely, did not return from medical appointments as required, did not provide access to 
his calendar as requested, failed to meet other deadlines, and overall poor work quality.  
Ms. Hampton felt that the examples she cited violated the Performance Agreement.  
The evidence, however, is less than persuasive that the examples constituted a viola-
tion of the Performance Agreement.  

23. Ms. Hampton had sent an e-mail message to Vicky Pryor on February 11, 2008, 
stating that it was not clear to her that Claimant’s accommodations included working 
part time and that she felt Claimant’s time away from work was excessive.  Ms. Hamp-
ton stated that Claimant routinely leaves for 2:00 p.m. appointments and never returns.  
Claimant’s e-mails to Ms. Hampton do not reflect that Claimant had any appointments at 
2:00 p.m.

24. In Ms. Pryor’s response to Ms. Hampton, she offered to place Claimant in an In-
tegrated Disability Management program or find Claimant work in another department.  



Ms. Pryor further advised Ms. Hampton that Claimant’s pay would still come from Ms. 
Hampton’s department.  Ms. Hampton declined the offer.

25. According to Ms. Hampton and Mr. Moore, Claimant was terminated for poor 
work performance, which included the amount of time he spent at his workers’ compen-
sation medical appointments.  Ms. Hampton felt that Claimant’s medical appointments 
should not have been a problem had he made up the missed time by either coming to 
work early or staying late. On the days Claimant had medical appointments, he did not 
take lunch or breaks.  Ms. Hampton testified that Claimant was not required to make up 
time lost due to attendance at injury-related medical appointments. As Claimant’s su-
pervisor, Mr. Moore had never taken issue with Claimant’s time away from work for 
injury-related medical appointments.  Claimant was not accustomed to the new and 
more strict reporting requirements imposed by Ms. Hampton.

26. At the time Claimant was terminated, he was not performing his normal job duties 
as a biomedical technician.  Rather, he was outsourcing the work to third-party vendors. 
The main vendor is located in Fort Collins, Colorado.  Claimant experienced difficulties 
using the vendor.  Because the vendor charged Employer for travel and time, it was not 
cost effective to request the vendor to travel to the Denver area to perform minor main-
tenance.  Claimant would wait to contact the vendor until he received many requests for 
minor maintenance or a request for critical maintenance.  Claimant also testified that the 
vendor did not always promptly respond to repair requests and that he experienced de-
lays in getting equipment to the vendor.

27. On June 11, 2008, Claimant underwent an evaluation for work hardening/work 
conditioning with Vickie Mallon, CTR.  According to Ms. Mallon’s report, Claimant’s abili-
ties did not meet his job requirements.  

28. Based on the foregoing, Respondents have not established by a preponderance 
of the evidence that Claimant was responsible for his termination from employment 
within the meaning of the termination statutes in the Workers’ Compensation Act.  While 
it is true that Claimant had some work performance issues largely dealing with timeli-
ness, it was due, in part, to his work-related injury.  Claimant had multiple medical ap-
pointments each week resulting in frequent absences from work.  In addition, he was 
required to manage work performed by a third-party, over which he exercised no con-
trol.  Finally, Ms. Hampton admitted that the length of Claimant’s appointments and his 
time away from work spent at medical appointments factored in her decision to termi-
nate Claimant’s employment.  It is apparent from the evidence and Ms. Hampton admit-
ted that she was “gathering more data” to support a termination.  Ms. Hampton began 
the termination process within five days of becoming Claimant’s supervisor.   Based 
upon the totality of the circumstances, Claimant did not commit a volitional act that led 
to the termination and did not exercise a sufficient degree of control over the circum-
stances of his termination.  Claimant is not barred from receiving TTD.  

29. Claimant was terminated from his employment due, in part, to his work-related 
injury. In addition, Claimant’s work-related injury to his biceps tendon has prevented 



Claimant from physically performing the normal duties of a biomedical technician.  Ac-
cordingly, Claimant’s wage loss is a result of his work-related injury thereby entitling 
Claimant to TTD benefits.  

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” is  to assure the 
quick and efficient delivery of disability and medical benefits  to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits  by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights  of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its mer-
its.  Section 8-43-201, C.R.S. 

The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).  

Responsibility For Termination/ Entitlement to TTD

Sections 8-42-103(1)(g) and 8-42-105(4), supra, (termination statutes) provide 
that, where it is  determined that a temporarily disabled employee is  responsible for ter-
mination of employment, the resulting wage loss  shall not be attributable to the on-the-
job injury. Respondents shoulder the burden of proving by a preponderance of the evi-
dence that Claimant was responsible for her termination.  See Colorado Compensation 
Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 1209 (Colo. App. 2000).  
Once termination for fault is  established, the Claimant bears the burden of proving, by a 
preponderance of the evidence, that the work-related injury contributed in some way to 
the termination in order to remain eligible for temporary total disability benefits.  Black 
Roofing, Inc., v. West, 967 P.2d 195 (Colo. App. 1998).

By enacting the termination statutes, the General Assembly sought to preclude 
an injured worker from recovering temporary disability benefits where the worker is at 



fault for the loss of regular or modified employment, irrespective whether the industrial 
injury remains the proximate cause of the subsequent wage loss.  Colorado Springs 
Disposal v. Martinez, 58 P.3d 1061  (Colo. App. 2002) (court held termination statutes 
inapplicable where employer terminates an employee because of employee's injury or 
injury-producing conduct). An employee is  "responsible" if the employee precipitated the 
employment termination by a volitional act which an employee would reasonably expect 
to result in the loss of employment.  Patchek v. Colorado Department of Public Safety, 
W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination depends upon 
whether claimant performed some volitional act or otherwise exercised a degree of con-
trol over the circumstances resulting in termination. Padilla v. Digital Equipment Corp., 
902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995).   
That determination must be based upon an examination of the totality of the circum-
stances.  Id.

However, if a claimant is terminated for fault, and a work related injury contrib-
utes in some degree to the subsequent wage loss, the claimant remains eligible for TTD 
benefits.  Bestway Concrete v. Industrial Claim Appeals Office, 984 P.2d 680 (Colo. App. 
1999).  However, a claimant does not act “volitionally,” or exercise control over the cir-
cumstances leading to the termination if the effects of the injury preclude performance 
of her assigned duties  and cause or contribute to the termination.  Eskridge v. Alterra 
Clarebridge Cottage, W.C. No. 4-651-260 (April 21, 2006).  The question as to whether 
a claimant acted volitionally is one of fact and is upheld if supported by substantial evi-
dence.  Id.

Based on the foregoing, Respondents have not established by a preponderance 
of the evidence that Claimant was responsible for his  termination from employment 
within the meaning of the termination statutes in the Workers’ Compensation Act.  While 
it is true that Claimant had some work performance issues largely dealing with timeli-
ness, it was due, in part, to his  work-related injury.  Claimant had multiple medical ap-
pointments each week resulting in frequent absences from work.  In addition, he was 
required to manage work performed by a third-party, over which he exercised no con-
trol.  Finally, Ms. Hampton admitted that the length of Claimant’s appointments and his 
time away from work spent at medical appointments factored in her decision to termi-
nate Claimant’s employment.  It is apparent from the evidence and Ms. Hampton admit-
ted that she was “gathering more data” to support a termination.  Ms. Hampton began 
the termination process within five days of becoming Claimant’s supervisor.   Based 
upon the totality of the circumstances, Claimant did not commit a volitional act that led 
to his termination and did not exercise a sufficient degree of control over the circum-
stances of his termination.  Claimant is  not responsible for the termination of his em-
ployment.  Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., do not bar Claimant from 
receiving temporary disability benefits.

Temporary Total Disability

Section 8-42-103(1)(a), C.R.S., requires a claimant to establish a causal connec-
tion between a work-related injury and a subsequent wage loss in order to obtain TTD 



benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term disability, connotes two ele-
ments:  (1) Medical incapacity evidenced by loss or restriction of bodily function; and (2) 
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
her prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of 
earning capacity element of disability may be evidenced by a complete inability to work, 
or by restrictions  which impair the claimant's ability effectively and properly to perform 
her regular employment.  Ortiz, supra.

While a workers’ compensation claimant must establish a causal connection be-
tween the work-related injury and subsequent wage loss in order to obtain temporary 
total disability benefits, claimant need not prove that the work related injury was the 
“sole” cause of his  wage loss to establish eligibility for those benefits.  Lindner Chevrolet 
v. Industrial Claim Appeals Office, 914 P.2d 496 (Colo. App. 1995).

As found, Claimant was terminated from his employment due, in part, to his 
work-related injury. In addition, Claimant’s work-related injury to his biceps tendon has 
prevented Claimant from physically performing the normal duties of a biomedical tech-
nician.  Accordingly, Claimant’s wage loss is a result of his  work-related injury thereby 
entitling Claimant to TTD benefits.  

ORDER

 It is therefore ordered that:

1. Claimant was not responsible for his termination.
2. Claimant is entitled to TTD benefits.  Insurer shall pay Claimant TTD benefits at 
the TTD rate of $753.41 commencing February 14, 2008, and continuing until termi-
nated pursuant to statute or order.
3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
4. All matters not determined herein are reserved for future determination.

DATED:  January 20, 2009

Laura A. Broniak
Administrative Law Judge

STATE OF COLORADO  

OFFICE OF ADMINISTRATIVE COURTS 
W.C. No. 4-744-410  

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER



IN THE MATTER OF THE WORKERS’ COMPENSATION CLAIM OF:

 
Claimant,

vs.

 
Employer,

and

 Insurer / Respondents.

Hearing in the above captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on January 8, 2009 in Denver, Colorado.  The hearing 
was digitally recorded (reference: 1/08/09, Courtroom 3, beginning 3:15 PM and ending 
at 5:03 PM).

At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for Respondents, to be submitted elec-
tronically, giving Claimant 3 business days within which to file objections, electronically.  
The proposed decision was submitted on January 15, 2009.  No timely objections  hav-
ing been filed, the ALJ hereby issues the following decision. 

ISSUES

The issues to be determined by this decision concern whether a prescription writ-
ten by Kelly Sanderford, M.D., for attendant care is  reasonably necessary to cure and 
relieve the effects of the industrial injury and whether Claimant’s back is a causally-
related component of his admitted November 15, 2007 industrial injury. 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact.

1. This  is  an admitted claim based upon an injury Claimant suffered while 
working as an assistant manager for the Employer on November 15, 2007.  Claimant 
injured his left knee and left hand when he became trapped between a cow and a gate.  



 2. Respondents filed a General Admission of Liability (GAL), dated January 
9, 2008, admitting for medical benefits, an average weekly wage (AWW) of $390, and 
temporary total disability (TTD) benefits  of $260 per week from November 16, 2007 and 
“ongoing.”

3. Claimant was  first seen for his injury at Greeley Medical Clinic on Novem-
ber 15, 2007.  He complained of pain in his left knee and left hand. He did not complain 
of any pain in his back.  Examination of the left hand showed some swelling with no de-
formity.  A Dr. Harms first assessed the Claimant with major ligamentous sprain of the 
left knee and contusion of the left leg, thigh, and hand.  Claimant was released to full 
duty with restriction of using crutches and no weight bearing on the left leg. 

4. On November 18, 2007, Claimant was seen for his injury at North Colo-
rado Medical Center Emergency Room for complaints  of pain and swelling in his left leg.  
Claimant did not complain of back pain. 

5. On November 20, 2007, Thomas Lynch, M.D., saw Claimant again at 
Greeley Medical Clinic.   Dr. Lynch noted that Claimant’s left hand had completely re-
solved.  Claimant, however, continued to experience significant pain in his left knee.  Dr. 
Lynch placed Claimant on no work status and recommended he continue to use 
crutches and be non-weight bearing.  Claimant did not complain about any back symp-
toms at the time. 

6. The following day, November 21, 2007, Claimant went to North Colorado 
Medical Center Emergency Room due to pain.  The emergency room performed an MRI 
((magnetic resonance imaging) and the MRI showed “probable complete disarticulation 
of his knee with ACL tear, partial PCL tear, LCL tear, lateral patellofemoral ligament tear, 
bone contusion of his medial femoral condyle, capsular disruption as well as meniscus 
bruising.”  Claimant did not complain of any back pain or back symptoms at the time. 

7. `Claimant complained to Dr. Lynch on November 26, 2007 that he contin-
ued to have significant pain in his  left knee despite being off work.  Based on the MRI 
report, Dr. Lynch referred Claimant to Dr. Sanderford for surgical evaluation. 

8. On November 30, 2007, Dr. Sanderford first saw the Claimant. Dr. Sander-
ford diagnosed left knee trauma, probable complete disarticulation of his  knee with ACL 
tear, partial PCL tear, LCL tear, lateral patellofemoral ligament tear, bone contusion of 
his medial femoral condyle, capsular disruption as well as meniscus bruising.  Dr. 
Sanderford recommended surgery.  Claimant did not complain to Dr. Sanderford of any 
back pain at the time. 

9. On December 4, 2007, Dr. Lynch saw the Claimant again.  Dr. Lynch re-
leased Claimant to return to work on December 5, 2007 with restrictions of no lifting, 
carrying, or pulling over 10 pounds, sitting 8 to 10 hours, no crawling, kneeling, squat-
ting, or climbing.  Dr. Lynch also stated Claimant must use his  crutches and could only 



walk or stand for an hour each.  Claimant did not complain to Dr. Lynch of any back pain 
or any back symptoms at the time.

10. On December 27, 2007, Dr. Sanderford examined Claimant prior to his 
knee surgery.  Dr. Sanderford did not note any complaints of back pain or back symp-
toms.  Dr. Sanderford released Claimant to sedentary work.  Claimant was not restricted 
from operating heavy machinery or driving a vehicle.

11. Dr. Sanderford performed a left knee diagnostic arthroscopy, open STG/
ACL reconstruction, and LCL reconstruction on January 14, 2008.  

12. On January 21, 2008, Dr. Lynch noted some tightness and tenderness of 
the lower SI joints.  This was the first time Claimant’s back was mentioned in any medi-
cal records.

13. Claimant was seen for physical therapy (PT) sessions 17 times between 
November 22, 2007 and February 5, 2008.  On February 5, 2008, Claimant complained 
of back pain for the first time.  Prior to this, PT records do not note any pain complaints 
other than left lower extremity. 

14. Claimant also did not complain of any back pain during 28 sessions of PT 
between February 12, 2008 and May 8, 2008. 

15. On May 2, 2008, Dr. Lynch evaluated the Claimant again.  Dr. Lynch re-
viewed Claimant’s medical records and noted that he could find no specific mention of 
Claimant’s back as  part of this injury and stated the opinion that the back was  not part of 
the industrial injury. 

16. Claimant continued to complain of pain in his left knee.  Specifically, 
Claimant complained of pain in the posterior section of his knee.  Claimant underwent 
an MRI of the posterior section of his knee.  The MRI revealed a torn medial meniscus.  
Claimant underwent a left knee arthroscopy with medial meniscal debridement and re-
pair on July 22, 2008.

17. On July 31, 2008, at Claimant’s request, Dr. Sanderford wrote a retroac-
tive prescription for attendant care.  The prescription noted Claimant had to have his 
wife provide attendant care for 8 to 10 hours a day from November 15, 2007 to March 
28, 2008 and again from July 22, 2008 ongoing.

18. Claimant underwent a third knee surgery on August 21, 2008.

19. Respondents held a Samms conference with Dr. Lynch on October 14, 
2008.  Dr. Lynch stated that Claimant had asked him to write a similar prescription for 
attendant care but that he had refused to do so. When asked why he would not write the 
prescription, Dr. Lynch stated the opinion that Claimant did not need attendant care be-
cause he could ambulate nearly as well as a normal person.  Subsequently, Dr. Lynch 



signed a synopsis of his statements  and underlined the statement that “Claimant was 
able to ambulate nearly as well as  a normal person.”  The ALJ finds the opinion of Dr. 
Lynch regarding whether attendant care was reasonably necessary highly persuasive.

20. After reviewing the medical records, Dr. Lynch also stated the opinion that 
to a reasonable degree of medical probability, Claimant’s  back symptoms are not re-
lated to the November 15, 2007 industrial injury.  The ALJ finds  the records and opinion 
of Dr. Lynch regarding Claimant’s back symptoms persuasive.

21.  Dr. Watson examined the Claimant for an Independent Medical Examina-
tion (IME) on October 30, 2008.  Claimant told Dr. Watson that he injured his back dur-
ing the industrial injury.  Specifically, Claimant said that the cow knocked him down and 
trampled him and injured his upper and lower extremity.  Claimant also stated that he 
told the emergency room doctors that his back hurt.  Dr. Watson noted that the medical 
records did not support Claimant’s alleged mechanism of injury to his back or his report-
ing back pain to the emergency room. 

22. Claimant later told Dr. Watson that he did not notice the back pain until 15 
to 20 days  after the industrial injury.  Claimant stated that he complained of back pain 
throughout his treatment. Dr. Watson, however, again noted that the medical records  did 
not support Claimant’s assertions.  Specifically, medical records do not note any back 
pain or back symptoms until approximately two months after November 15, 2007. 

23. After reviewing the medical records  and examining Claimant, Dr. Watson 
was of the opinion that Claimant “did not appear to have any functional limitations be-
cause of his knee brace or his knee surgery that would require in home assistance.”  Dr. 
Watson also noted that the medical records showed that Claimant was able to walk 
post-surgery with only minimal antalgic gait and that he agreed with Dr. Lynch that 
Claimant had been able to ambulate nearly as well as someone without an injury.  The 
ALJ finds  the opinion of Dr. Watson regarding whether attendant care was reasonably 
necessary highly persuasive.

24. Dr. Watson also agreed with Dr. Lynch that Claimant did not sustain an in-
jury to his back as a result of the November 15, 2007 injury.  Specifically, Dr. Watson 
noted that the medical records  did not show a history of an injury to Claimant’s back and 
that the onset of the back pain is not temporal in time to the accident since it developed 
almost 12 weeks after the industrial injury.  The ALJ finds the opinion of Dr. Watson per-
suasive.

25. Claimant testified that his wife had to prepare his  meals, help him bathe, 
clean the house, wash his clothes, bring him ice for his knee, pick up his  prescriptions, 
and drive him to medical appointments.  Claimant testified that his  wife cared for him in 
this  capacity from the date of injury until April 2008.  Claimant further testified that his 
wife had to return to Mexico so his mother took over these duties from July 22, 2008 un-
til October 2008- 2 months after August 21, 2008 surgery. Claimant also made a claim 



for mileage to medical appointment but offered no details  concerning the number of 
miles to and from medical appointments  nor the number of medical appointments for 
which mileage was claimed.  Balanced against the aggregate medical opinions of Dr. 
Lynch and Dr. Watson, the ALJ does not find Claimant’s testimony persuasive.

26.  Medical records reflect that Claimant had only minimal antalatic gait fol-
lowing his operations.  Furthermore, medical records show that Claimant was able to 
performed modified duty during portions of this time despite his allegations that he 
needed attendant care to eat, bathe, and drive.  Specifically, Dr. Sanderford’s records 
show that Claimant was released to do sedentary work, including driving, as of Decem-
ber 27, 2007.  There was insufficient persuasive evidence presented that Claimant ever 
requested that Respondents provide transportation for his medical appointments.  The 
evidence also reflects that Claimant never requested attendant care services or ex-
pressed a need for attendant care services prior to July 2008.

27. Claimant presented no persuasive evidence, either written or through tes-
timony, of the amount which either his wife or mother should be paid for the alleged at-
tendant care.  The ALJ finds that Claimant failed to meet his burden of proof in this re-
gard.

28. Regarding his alleged back injury, Claimant stated that he did not have 
any back pain or report any back pain until 2 months post-injury. This is  inconsistent 
with what he told Dr. Watson. Claimant alleged that the injury was a result of his initial 
injury and did not claim it developed due to using crutches or altered gait.

29. At the conclusion of Claimant’s case, the ALJ found upon motion by Re-
spondents, that Claimant had failed to meet his  burden of proof because he failed to of-
fer any evidence which the ALJ could credit to establish the amount of remuneration 
payable to either his  wife of mother for the services  for which claimant was  requesting.  
As such, the ALJ dismissed Claimant’s  claim for attendant care prior to the date of the 
hearing.  However, the ALJ reserves decision regarding attendant care from January 8, 
2009 ongoing until the end of the proceedings.

30. Dr. Watson was of the opinion that when he examined Claimant on Octo-
ber 30, 2008, attendant care was not reasonable or necessary.  Dr. Watson also was of 
the opinion that based on Claimant’s ambulation in court and his  testimony, attendant 
care was not reasonably necessary from January 8, 2009 ongoing.   

 31. Claimant has failed to prove, by a preponderance of the evidence, that 
any back condition is causally related to the admitted injury of November 15, 2007; and, 
that he is entitled to attendant care.

CONCLUSIONS OF  LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:



a. Colo. Rules of Civil Procedure, Rule 41(b)(1), provides that, after a plaintiff 
in a civil action tried without a jury has completed the presentation of his  evidence, the 
defendant may move for a dismissal on the grounds that the plaintiff has failed to pre-
sent a prima facie case for relief. In determining whether to grant a motion to dismiss or 
for directed verdict, the court is not required to view the evidence in the light most favor-
able to the plaintiff, as argued by a claimant. Rowe v. Bowers, 160 Colo. 379, 417 P.2d 
503 (Colo. 1966); Blea v. Deluxe/Current, Inc., W.C. No. 3-940-062 [Industrial Claim Ap-
peals  Office (ICAO), June 18, 1997] (applying these principles to workers' compensation 
proceedings). Neither is  the court required to “indulge in every reasonable inference that 
can be legitimately drawn from the evidence” in favor of the Claimant.  Rather, the test 
is  whether judgment for the respondents is  justified on the claimant's evidence. Amer. 
National Bank v. First National Bank, 28 Colo. App. 486, 476 P.2d 304 (Colo. App. 
1970); Bruce v. Moffat County Youth Care Center, W. C. No. 4-311-203 (ICAO, March 
23, 1998).  The question of whether the Claimant carried this burden was one of fact for 
resolution by the ALJ. Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).

b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the causal relatedness of another condition to the compensa-
ble injury and the entitlement to medical and ancillary benefits.  Sections 8-43-201 and 
8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. In-
dustrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  A “preponderance of the 
evidence” is that quantum of evidence that makes a fact, or facts, more reasonably 
probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, 
Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002].   
Also see Ortiz  v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, the Claimant has 
failed to sustain his burden of proof with respect to the causal relatedness of his back 
condition and the need for attendant care. 

Credibility

 c. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 



1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the persuasiveness and credibil-
ity of Dr. Lynch and Dr. Watson outweighs  the credibility of Dr. Sanderford on the issue 
of attendant care.   The fact that Dr. Sanderford released the Claimant to sedentary 
work on December 27, 2007, and this  release was not subsequently modified or re-
tracted is inconsistent with Dr. Sanderford’s retroactive prescription for attendant care.  
Additionally, the opinions of Dr. Lynch and Dr. Watson are more objective and persua-
sive than Dr. Sanderford’s retroactive prescription for attendant care, given at Claimant’s 
insistent requests.   The absence of back complaints throughout Claimant’s medical his-
tory until recently, plus the opinions of Dr. Lynch and Dr. Hill that any back problems are 
not causally related to the admitted injury outweigh the credibility and persuasiveness  of 
Dr. Sanderford’s, and the Claimant’s, implications that the back is causally related.

Attendant care prescription

d. To be a compensable medical benefit, the service requested must be 
medical in nature or incidental to obtaining such medical or nursing treatment. Country 
Squire Kennels v. Tarshis, 899 P.2d 362 (Colo. App. 1995).  Services that are “medical 
in nature” include home health services in the nature of “attendant care” if reasonably 
needed to cure or relieve the effects of the industrial injury. Atencio v. Quality Care, Inc., 
791 P.2d 7 (Colo. Ct. App. 1990).  As found, Claimant failed to establish the need for 
medical attendant care. 

e. The prescribed services must directly treat the claimant’s physical condi-
tion and injury. See Jacobs v. Ed Bozarth Chevrolet Company, W.C. No. 4-222-373 
(ICAO, June 26, 1997) [holding that housekeeping and lawn care were not necessary to 
treat or cure and relieve the claimant’s  symptoms and therefore, not reasonable or nec-
essary].  If the attendant care is  simply for household chores, it is not medically neces-
sary. See Edward Kraemer & Sons, Inc. v. Downey, 852 P.2d 1286 (Colo. Ct. App. 
1992) [holding that “compensation is not awarded to a spouse if the only services being 
rendered to the claimant are ordinary household services”].  Furthermore, the mere fact 
that a treating physician has prescribed the attendant care does not make the care 
medically necessary. Country Squire Kennels v. Tarshis, supra.  As found, Dr. Sander-
ford’s retroactive prescription for attendant care is  not credible and, therefore, does not 
support Claimant’s claim for attendant care.

f. A claimant is entitled to mileage reimbursement for travel to and from 
medical appointments. See Sigman Meat Co. v. Indus. Claim Appeals Office, 761 P.2d 
265 (Colo. Ct. App. 1988).  An employer may also be required to provide transportation 
to and from medical appointments if the claimant is unable to drive. Id.  However, it is 
not necessary that an employer provide the specific transportation means requested by 
a claimant to reach an appointment as  long as adequate means are provided. See Bo-
gue v. SDI Corp., 931 P.2d 477 (Colo. Ct. App. 1996) [holding that the respondents did 
not have to provide a wheelchair-accessible van for the claimant to drive himself to ap-
pointments when the respondents were already providing other transportation]; Robert-



son v. Vincam Staff Administrators, W.C. No. 4-389-907 (ICAO, Aug. 21, 2007) [holding 
that the respondents  did not have to provide taxi vouchers when the claimant could 
drive himself to appointments and was being reimbursed for mileage]. As found, Claim-
ant failed to prove any costs of attendant care.  Therefore, as found, the claim for atten-
dant care and mileage to and from medical appointments fails.  Medical records, how-
ever, reflect that Claimant had only minimal antalatic gait following his operations.  Fur-
thermore, medical records show that Claimant was able to performed modified duty dur-
ing portions of this time despite his allegations that he needed attendant care to eat, 
bathe, and drive.  Specifically, Dr. Sanderford’s records show that Claimant was re-
leased to do sedentary work, including driving, as of December 27, 2007.  There was 
insufficient persuasive evidence presented that Claimant ever requested that Respon-
dents provide transportation for his medical appointments.  The evidence also reflects 
that Claimant never requested attendant care services or expressed a need for atten-
dant care services prior to July 2008.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Because Claimant’s alleged back condition is not causally related to the 
admitted, compensable injury, any and all claims for treatment thereof or benefits in 
connection therewith are hereby denied and dismissed.

B. Any and all claims for attendant care are hereby denied and dismissed.  

C. Any and all issues not determined herein are reserved for future decision.  

DATED this_____day of January 2009.

     EDWIN L. FELTER, JR.
     Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-746-716

ISSUES

¬ Were the claimant’s temporary total disability benefits properly terminated on 
August 13, 2008, under § 8-42-105(3)(c), C.R.S., because the authorized treating phy-
sician released her to regular employment?
¬ Are the respondents subject to penalties under § 8-43-304, C.R.S., because they 
terminated the claimant’s temporary total disability benefits without legal justification?

FINDINGS OF FACT



Based upon the evidence presented at hearing, the ALJ enters  the following 
findings of fact:

1. On December 6, 2007, the claimant was employed by the employer as a 
Director of Investor Relations and Communications (Director).  The employer operates 
an Internet site for persons with disabilities.  

2. The claimant testified that her job as Director required her to be in the of-
fice 8 to 10 hours per day, five or six days  per week.  However, the claimant also testi-
fied that she was sometimes required to travel to remote locations to promote the em-
ployer’s  website.  The claimant stated that when she traveled to such events she was 
required to lift boxes of shirts  and banners that weighed in excess of 20 pounds.  The 
claimant recalled that she attended one promotional event in New York during the 
month of November 2007.

3. On December 6, 2007, the claimant was in Breckenridge, Colorado.  In 
her capacity as Director, the claimant was hosting an event for some of the employer’s 
investors.  A skier ran into the claimant causing injury to her left knee.

4. On December 6, 2007, the claimant received treatment at the Brecken-
ridge Medical Clinic.  The claimant underwent x-rays and was assessed with a “third-
degree ACL and second-degree MCL of the left knee.”

5. On December 10, 2007, Dr. Charles Gottlob, M.D., of Panorama Orthope-
dics & Spine Center, examined the claimant.  Dr. Gottlob noted the claimant had been 
using a knee brace and crutches since she was evaluated in Breckenridge. Dr. Gottlob 
recommended the claimant undergo a “left knee diagnostic arthroscopy and ACL recon-
struction, with hamstrings tendon autograft.”  Dr. Gottlob became the claimant’s primary 
authorized treating physician for the December 6, 2007, injury.

6. On January 4, 2008, the employer terminated the claimant’s employment.

7. On January 9, 2008, the claimant underwent surgery as recommended by 
Dr. Gottlob.

8. On January 14, 2008, the employer’s human resource director, Ms. Karen 
Semryck, completed a written form entitled “Physical Demands Analysis.”  Ms. Semryck 
testified that this  form accurately described the physical requirements of the claimant’s 
job with the employer.  The form states the claimant was never required to lift more than 
11 pounds, and lifted 1 to 10 pounds occasionally.  The form further states the claimant 
was never required to climb, bend, stoop, kneel, or work on ladders.  The form further 
states the claimant sat for 90 percent of the day, stood for 5 percent of the day, and 
walked 5 percent of the day.

9. Ms. Semryck credibly testified that the employer did not hire her until 
January 14, 2008, after the claimant was terminated on January 4, 2008.  The ALJ in-



fers from this testimony that Ms. Semryck never observed the claimant perform the job 
of Director, and filled out the Physical Demands  Analysis based on information gathered 
from second-hand sources.  Ms. Semryck admitted that she did not know if the claimant 
traveled and made presentations as part of her job as Director, although she knew the 
claimant was injured while working in Breckenridge. 

10. The respondents admitted liability for temporary total disability (TTD) 
benefits commencing January 5, 2008.

11. On January 17, 2008, Dr. Gottlob noted the claimant should continue with 
ice, physical therapy and anti-inflammatory drugs.  Dr. Gottlob stated that the claimant’s 
restrictions included a sedentary desk job only, no stairs or ladders, no crawling and no 
kneeling.

12. On February 26, 2008, Dr. Gottlob continued to recommend physical ther-
apy, medications and “activity modification.”  Dr. Gottlob imposed restrictions of no cut-
ting, planting and pivoting,” and stated the claimant was “able to do sedentary sitting/
desk work only.”

13. On April 8, 2008, Dr. Gottlob recommended that the claimant continue 
physical therapy, medications, and “activity modification.”  Dr. Gottlob again stated the 
claimant should not engage in “cutting, planting and pivoting sports/activities until 6 
months” after surgery. 

14. On June 9, 2008, Dr. Gottlob recommended that the claimant continue 
with physical therapy ice, medication and “ activity modification.”  He stated the claimant 
could hit a tennis ball against a wall but should not play tennis.

15. On August 4, 2008, Dr. Gottlob noted the claimant was “functionally sig-
nificantly behind schedule due to fairly profound persistent quadriceps deconditioning,” 
and that she needed more physical therapy.  Dr. Gottlob noted, “Tenderness is present 
in the knee tendon,” and he recommended physical therapy and imposed restrictions of 
no lifting more than 20 pounds and no crawling or kneeling.

16. On August 6, 2008, Dr. Gottlob completed a form M164 Physician’s  Report 
of Workers’ Compensation Injury.  On this form Dr. Gottlob stated that claimant had 
been able to perform modified duty since February 26, 2008, and that her restrictions 
were no lifting greater than 20 pounds and no crawling and kneeling.  Dr. Gottlob further 
wrote that that the claimant’s “other” restrictions were, “Sedentary sitting desk work only.  
Able to do her normal job as per Physical Demand Analysis provided by the” insurer.  

17. The ALJ infers that Dr. Gottlob’s August 6, 2008, note refers to the Physi-
cal Demands Analysis  completed by Ms. Semryck on January 14, 2008.  The ALJ fur-
ther infers that the insurer provided the Physical Demands Analysis to Dr. Gottlob at 
some point in time after January 14, 2008.



18. On August 11, 2008, Ms. Sharon N. Taylor, the adjuster assigned to the 
case by the insurer, wrote a letter to Dr. Gottlob.  The letter states  the insurer recently 
received “the attached Physician’s  Report of Workers’ Compensation Injury” and that 
the insurer was requesting “clarification.”  The letter further notes that “per the Physical 
Demands Analysis” supplied by the employer, the claimant “is required to sit 90% of the 
day, stand 5%, walk 5% and she is  not required to lift over 10lbs.”  The letter notes that 
none of the restrictions  imposed by Dr. Gottlob on August 6, 2008, were “required by the 
patient’s job.”  The letter requests Dr. Gottlob to answer the question: “Is the Injured 
worker able to work full duty per the requirements of her actual job?”

19. On August 12, 2008, Dr. Gottlob circled the word “yes” next to the question 
posed Ms. Taylor concerning the claimant’s ability to perform “full duty,” and returned the 
letter to the adjuster.

20. On August 13, 2008, Ms. Taylor filed a General Admission of Liability 
(GAL) terminating the claimant’s TTD benefits effective August 13, 2008.  Attached to 
the GAL was a copy of Ms. Taylor’s August 11, 2008, letter to Dr. Gottlob, and Dr. Got-
tlob’s August 12, 2008, written response as described in Finding of Fact 19.

21. Ms. Taylor testified that she relied on Dr. Gottlob’s  August 12, 2008, re-
sponse to her letter when filing the GAL to terminate the claimant’s  TTD benefits.  She 
stated that she understood Dr. Gottlob’s response to the letter as releasing the claimant 
to work full duty at her regular employment.

22. On September 4, 2008 Dr. Gottlob authored a To Whom It May Concern 
letter.  Dr. Gottlob wrote: “There is  some confusion about [the claimant’s] work status.  I 
have not, at anytime released [the claimant] to full duty work.”  Dr. Gottlob further stated 
that the claimant’s restrictions since March 5, 2008, had been “primarily sedentary work 
with limited standing and walking and no kneeling, crawling or squatting and there has 
been no update to that light duty notice since that time.”

23. The claimant testified that, considering the restrictions imposed by Dr. Got-
tlob, including the restrictions on lifting, standing and walking, she could not have per-
formed all of the duties of her employment as a Director.  Specifically, the claimant testi-
fied that she could not travel and carry luggage, she could not move materials and lift 
boxes weighing in excess of 20 pounds, and could not kneel to pick up materials.

24. The claimant admitted that between January 30, 2008, and April 15, 2008, 
she had applied for and received unemployment compensation benefits  from the State 
of New York.

25. The claimant testified that on September 8, 2008, she obtained employ-
ment with Concierge Resource.  The claimant testified that she earns $1,753. 00 every 
two weeks, or $876.50 per week.  This job involves business promotion, and is in many 
ways similar to the work that she performed for the employer.  The claimant testified that 



she is not fully able to perform all of the duties  of her new employment.  Specifically, she 
has difficulty traveling, lifting boxes and standing.

26. Dr. Gottlob placed the claimant at maximum medical improvement (MMI) 
on December 9, 2008.

27. The ALJ credits the claimant’s  testimony that her work as a Director some-
times required her to travel to remote sites to perform presentations, to lift boxes  of 
shirts  and banners weighing in excess of 20 pounds, and to arrange displays as  part of 
her promotional activities  on behalf of the employer.  The claimant’s testimony is  gener-
ally corroborated by the fact that she was injured while performing her duties  in Breck-
enridge, a site remote from the employer’s offices.  The claimant’s testimony concerning 
her duties is further corroborated by the fact that the employer terminated her soon after 
her injury.  The ALJ is not persuaded that the Physical Demands  Analysis prepared by 
Ms. Semryck accurately portrayed all of the requirements  of the claimant’s job as Direc-
tor.  As found. Ms. Semryck began work after the claimant had been discharged, and 
had no first hand knowledge of the claimant’s duties as Director.  Ms. Semryck did not 
see the claimant perform the job, and did not know about the claimant’s activities when 
she was traveling.

28. Dr. Gottlob issued contradictory reports  concerning whether or not the 
claimant was released to return to her regular employment as a Director on August 13, 
2008.  The ALJ resolves the conflicts between Dr. Gottlob’s reports of August 12, 2008, 
and September 4, 2008, and finds that Dr. Gottlob did not release the claimant to return 
to her regular employment on August 13, 2008.  On August 12, 2008, when Dr. Gottlob 
replied, “yes” to the question of whether the claimant was able to return “to work full 
duty per the requirements of her actual job,” he was relying on the job description con-
tained in the Physical Demands Analysis  prepared by Ms. Semryck.  However, as 
found, this description does not accurately reflect all of the claimant’s  duties as a Direc-
tor.  Moreover, on September 4, 2008, Dr. Gottlob emphasized that in his opinion the 
claimant remained restricted to “sedentary work” with limited standing and walking, and 
that he had not released her to full duty work.  Significantly, on August 6, 2008, a mere 
six days before the August 12 report, Dr. Gottlob limited the claimant to lifting no more 
than 20 pounds, in addition to the other restrictions.  

30. The ALJ finds the respondents, and in particular the insurer, had a rational argu-
ment based in law and fact to terminate the claimant’s TTD benefits without first obtain-
ing a hearing.  The ALJ further finds the insurer acted reasonably under WCRP 6-
1(A)(2).  Specifically, Dr. Gottlob’s report of August 12, 2008, may reasonably be con-
strued as report of the authorized treating physician providing primary care that re-
leased the claimant to return to her regular employment.  Dr. Gottlob’s August 12 report 
was filed as part of the August 13, 2008, GAL, terminating the claimant’s TTD benefits.  
Ms. Taylor credibly testified that she relied on Dr. Gottlob’s report when filing the GAL.  
Nothing in the rule requires the respondents to again admit for TTD benefits where, as 
here, the authorized treating physician releases the claimant to regular employment, 
then subsequently issues opinions that conflict with the original release.  The insurer 



reasonably believed it was acting in accordance with the applicable statutes and rules of 
procedure when terminating the claimant’s TTD benefits on August 13, 2008.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  Except as specifically noted below, the claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  Section 8-43-201, C.R.S.   A preponderance of the evidence is  that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a work-
ers' compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

ENTITLEMENT TO TEMPORARY TOTAL DISABILITY BENEFITS COMMENCING 
AUGUST 13, 2008

 The claimant contends that she is entitled to an award of TTD benefits commenc-
ing August 13, 2008, and continuing until September 8, 2008, when she claims entitle-
ment to temporary partial disability (TPD) benefits.  The respondents argue that the 
claimant “failed to sustain her burden of proof that she is entitled to temporary total dis-
ability or temporary partial disability benefits beginning August 13, 2008, because Dr. 
Gottlob gave her a written release to return to regular employment on August 12, 2008.  
The ALJ agrees with the claimant.

 Once respondents admit liability for TTD benefits, they must continue paying in 
accordance with the admission until such payments are legally terminated.  Section 8-
43-203(2)(d), C.R.S.; Colorado Compensation Insurance Authority v. Industrial Claim 
Appeals Office, 18 P.3d 790 (Colo. App. 2000).  Section 8-42-105(3)(c), C.R.S., author-
izes the termination of TTD benefits when “the attending physician” gives the claimant a 



“written release to return to regular employment.”  Because the respondents seek to 
terminate benefits  under this section, they have the burden of proof to establish the fac-
tual predicates for application of the statute.  See Witherspoon v. Metropolitan Club  of 
Denver, W.C. No. 4-509-612 (ICAO December 16, 2004), citing Colorado Compensa-
tion Insurance Authority v. Industrial Claim Appeals Office, supra.

 Ordinarily, the ALJ is bound by the authorized treating physician’s  release to 
regular employment.  Burns v. Robinson Dairy, Inc., 911 P.2d 661 (Colo. App. 1995).  
However, if the authorized treating physician issues ambiguous or conflicting reports 
concerning whether or not the claimant has  been released to return to regular employ-
ment, the ALJ may resolve the conflict as a matter of fact.  Imperial Headware, Inc. v. 
Industrial Claim Appeals Office, 15 P.3d 295 (Colo. App. 2000); Purser v. Rent A Center, 
W.C. No. 4-643-942 (ICAO April 4, 2007).

 Here, the respondents admitted the claimant became temporarily totally disabled 
commencing January 5, 2008.  Consequently, the respondents had the burden of proof 
to establish grounds to terminate the admitted TTD benefits in accordance with the Act.  
The respondents argue that the benefits  were properly terminated under § 8-42-
105(3)(c), based on Dr. Gottlob’s alleged release to regular employment on August 12, 
2008.  However, as  determined in Finding of Fact 28, Dr. Gottlob issued conflicting re-
ports  concerning whether or not the claimant was released to regular employment, and 
the ALJ has resolved the conflict against the respondents and found that Dr. Gottlob did 
not release the claimant to perform all of the duties of her regular employment as a Di-
rector.  Specifically, the claimant was under lifting restrictions that prohibited her from 
lifting boxes in excess of 20 pounds, and from carrying luggage when traveling to re-
mote sites.  The claimant was limited to sedentary work that inhibited or prohibited travel 
and the performance of her promotional duties as a Director.

 It follows that the claimant remained entitled to TTD benefits until September 8, 
2007, when she was hired at Concierge Resource.  As of September 8, 2008, the 
claimant’s wage loss was less than total and she became entitled to TPD benefits 
measured as “sixty-six and two-thirds percent of the difference between said em-
ployee’s average weekly wage during the continuance of the temporary partial disability, 
not to exceed a maximum of ninety-one percent of the state average weekly wage per 
week.”  Section 8-42-106(1), C.R.S.

 The respondents assert the claimant’s “position that she was disabled, notwith-
standing Dr. Gottlob’s August 12, 2008 release, is  further controverted by her applica-
tion for and receipt of unemployment benefits from the State of New York, the eligibility 
for which requires a person to be able and available for work.”  First, this  argument is 
not persuasive because the ALJ has determined as a matter of fact that Dr. Gottlob did 
not release the claimant to return to her regular pre-injury employment on August 12.  
Moreover, the claimant’s hypothetical ability to perform some work within her temporary 
medical restrictions does not sever the causal relationship between the injury and the 
temporary wage loss.  Schlage Lock v. Lahr, 870 P.2d 615 (Colo. App. 1993).  There-



fore, the mere fact the claimant may have certified she could perform some work in or-
der to obtain unemployment benefits does not disqualify her from receiving TTD.

PENALTIES FOR ALLEGED IMPROPER TERMINATION OF TTD BENEIFTS

 The claimant seeks the imposition of penalties against the respondents for “ter-
mination of temporary disability benefits when an occurrence pursuant to C.R.S. 8-42-
105(3) did not occur.”  In her position statement the claimant argues that an “employer 
needs to continue payment pursuant to an admission of liability until a hearting is  held to 
determine whether there was sufficient evidence to permit withdrawal of the admission.”  
The claimant’s application for hearing states that the respondents’ actions violated § 8-
42-108(3), C.R.S., although her position statement cites Kraus v. Artcraft Sign Co., 710 
P.2d 480 (Colo. 1985), and Vargo v. Industrial Commission, 626 P.2d 1164 (Colo. App. 
1981).  The ALJ concludes that the imposition of penalties is not appropriate under the 
facts of this case.

 Whether statutory penalties may be imposed under § 8-43-304(1), C.R.S. in-
volves a two-step analysis.  The statute provides for the imposition of penalties of up to 
$500 per day where the insurer “violates any provision of article 40 to 47 of [title 8], or 
does any act prohibited thereby, or fails  or refuses to perform any duty lawfully enjoined 
within the time prescribed by the director or the panel, for which no penalty has been 
specifically provided, or fails, neglects or refuses to obey any lawful order made by the 
director or panel…”  Thus, the ALJ must first determine whether the insurer’s conduct 
constitutes a violation of the Act, a rule, or an order.  Second, the ALJ must determine 
whether any action or inaction constituting the violation was objectively unreasonable.  
The reasonableness of the insurer’s action depends on whether it was based on a ra-
tional argument based in law or fact.  Jiminez v. Industrial Claim Appeals Office, 107 
P.3d 965 (Colo. App. 2003); Gustafson v. Ampex Corp., W.C. No. 4-187-261 (ICAO 
August 2, 2006), but see, Pioneers Hospital v. Industrial Claim Appeals Office, 114 P.3d 
97 (Colo. App. 2005) (standard is  less rigorous standard of “unreasonableness”).  How-
ever, there is  no requirement that the insurer knew that its actions were unreasonable.  
Pueblo School District No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 1996).

 The question of whether the insurer’s conduct was objectively reasonable ordi-
narily presents a question of fact for the ALJ.  Pioneers Hospital v. Industrial Claim Ap-
peals Office, supra.  A party establishes a prima facie showing of unreasonable conduct 
by proving that an insurer violated a rule of procedure.  If the claimant makes such a 
prima facie showing the burden of persuasion shifts to the respondents to show their 
conduct was reasonable under the circumstances.  Pioneers Hospital v. Industrial Claim 
Appeals Office, supra, Human Resource Co. v. Industrial Claim Appeals Office, 984 
P.2d 1194 (Colo. App. 1999).

 Insofar as the claimant is asserting that there was a violation of § 8-42-108(3) the 
ALJ agrees with the respondents  that the claimant failed to prove there was any viola-
tion of that statute.  Section 8-42-108 concerns compensation for disfigurement, and 
subsection (3) pertains to adjustments in compensation for disfigurement.  None of the 
evidence presented by the claimant relates to this statute, or a potential violation of it.



 However, based on the claimant’s  reliance on the Kraus and Vargo decisions, the 
ALJ infers that the claimant is actually alleging that the respondents violated § 8-43-
203(2)(d), C.R.S.  That statue provides that: “Hearings may be set to determine any 
matter, but if any liability is admitted, payments shall continue according to admitted li-
ability.”  

Our courts have held that once an insurer admits  liability for TTD benefits, it is 
bound by the admission and must pay accordingly.  Further, if the respondents file an 
admission of liability for TTD benefits, they may not terminate benefits unilaterally un-
less the date listed for the termination of benefits  conforms to one of the statutory 
grounds listed in § 8-42-105(3) and is documented in accordance with the rules  of pro-
cedure governing unilateral termination of benefits.  See Colorado Compensation Insur-
ance Authority v. Industrial Claim Appeals Office, supra; Monfort Transportation v. Indus-
trial Claim Appeals Office, 942 P.2d 1358 (Colo. App. 1997); Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997).

As noted above, § 8-42-105(3)(c) authorizes the termination of TTD benefits 
when “the attending physician” gives the claimant a “written release to return to regular 
employment.”  Reflective of this statute, WCRP 6-1(A)(2) provides that in cases of injury 
occurring on or after July 1, 1991, an insurer may terminate temporary disability benefits 
“without a hearing by filing an admission of liability form with: a medical report from the 
authorized treating physician who has provided the primary care, stating the claimant is 
able to return to regular employment.”  (Emphasis added).

As determined in Finding of Fact 29, the ALJ concludes that the respondents had 
a rational basis  in law and fact to terminate the claimant’s TTD benefits without first ob-
taining a hearing.  The ALJ further concludes the respondents  acted reasonably in ter-
minating the benefits.  Specifically, Dr. Gottlob’s report of August 12, 2008, may rea-
sonably be construed as report of the authorized treating physician providing primary 
care that released the claimant to return to her regular employment.  The ALJ concludes 
that the adjuster’s action in filing the report in connection with the August 13, 2008, GAL 
terminating the TTD benefits was reasonable.  Further, there is nothing in the rule that 
required the respondents to again admit for TTD benefits after Dr. Gottlob issued his 
conflicting opinion on September 4, 2008.  Rather, determination of Dr. Gottlob’s true 
opinion concerning the claimant’s ability to perform regular employment became a 
question of fact for resolution by the ALJ.

In these circumstances the ALJ concludes that the request for the imposition of 
penalties against the respondents for an alleged improper termination of TTD benefits 
must be denied.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:



 1. Insurer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

2. Issues not resolved by this order are reserved for future determination.

3. The insurer shall pay the claimant temporary total disability benefits at the 
statutory rate commencing August 13, 2008, and continuing through September 7, 
2008.  Commencing September 8, 2008, the respondents shall pay the claimant tempo-
rary partial disability benefits  at the statutory rate.  Temporary partial disability benefits 
shall continue until December 9, 2008.

4. The claimant’s request for the imposition of penalties against the respon-
dents is denied and dismissed.

DATED: January 21, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-763-714

ISSUES

 The issues for determination are dependency and reductions for safety rule viola-
tion or intoxication. 

FINDINGS OF FACT

1. Deceased died on July 1, 2008, as a result of a fall at a construction site on June 
30, 2008.  Respondents have admitted liability. 
2. Deceased was the father of BD.  Deceased was not under an order to pay child 
support, and provided no support to BD.  
3. VG was not married to Deceased, either by ceremonial marriage or common law 
marriage.  VG has not shown that she was wholly or partially dependent on Deceased 
at the time of his death. 
4. Deceased died without dependents. 

CONCLUSIONS OF LAW

1. BD is a child of Deceased, was a minor at the time of death, and as such is pre-
sumed to be dependent. Section 8-41-501(1)(b), C.R.S.  Respondents overcame that 
presumption by evidence showing that BD had received no support from Deceased, and 
there was no order requiring Deceased to pay support.  No benefits are due to BD. 
2. VG was not married to Deceased, either by ceremonial marriage or common law 
marriage. VG is not Deceased’s widow.  Section 8-41-501(1)(b), C.R.S. VG has not 



shown that she was wholly or partially dependent on Deceased at the time of his death. 
Sections 8-41-114 and 8-41-115, C.R.S.  No benefits are due to VG. 
3. Deceased died without dependents. Compensation is limited to the expenses for 
medical, hospital, and funeral expenses of Deceased. Section 8-42-115(a), C.R.S.  In-
surer is liable for a payment to the Subsequent Injury Fund in the amount of $15,000.00. 
4. Respondents allege that the injuries of Deceased were the result of Deceased’s 
willful failure to obey a reasonable rule adopted by Employer for the safety of the em-
ployee.  Section 8-42-112, C.R.S. However, that section reduces “compensation” by fifty 
percent.  The payment to the Subsequent Injury Fund is not “compensation”.  Insurer 
may not reduce the amount payable to the Subsequent Injury Fund pursuant to Section 
8-42-112, C.R.S.
5. Respondents also allege that Deceased’s injuries resulted from the intoxication 
of Deceased, and that Deceased’s blood alcohol level exceeded 0.10 percent.  Section 
8-42-112.5, C.R.S.  However, that section reduces “nonmedical benefits otherwise pay-
able to an injured worker.”  The Subsequent Injury Fund is not an “injured worker”.  Re-
spondents may not reduce the amount payable to the Subsequent Fund under Section 
8-42-112.5, C.R.S. 

ORDER

It is therefore ordered that:

1. Insurer is not liable for benefits to BD; 
2. Insurer is not liable for benefits to VG; 
3. Insurer shall pay $15,000.00 to the Subsequent Injury Fund; and 
4. Insurer may not reduce the amount payable to the Subsequent Injury Fund pur-
suant to Section 8-42-112, C.R.S., or Section 8-42-112.5, C.R.S.

5. All matters not determined herein are reserved for future determination.

DATED:  January 21, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-425

ISSUE

 The issue raised for consideration at hearing concerned the distribution of work-
ers’ compensation death benefits to Claimant’s spouse and dependent children.

FINDINGS OF FACT

1. On August 4, 2008, Claimant suffered severe burns when a high-pressure 
clean-in-place hose blew off it’s fitting and sprayed him with scalding water.  As a result 



of his injuries, Claimant died on August 12, 2008.  The Employer does not contest that 
Claimant’s injuries were sustained while he was acting within the course and scope of 
his employment.

2. At the time of his death, Claimant was married to Lita Encina.  It was es-
tablished that Claimant and his spouse were married in Pueblo, Colorado on March 8, 
2003.  Claimant and his  spouse resided together in the family home at 921 Amarillo 
Avenue, in Pueblo Colorado.

3. Claimant and his spouse had no children of their marriage, and Claimant 
has no children of his own.  However, his spouse has four children.  The Court heard 
testimony that the four children were fathered by Oscar Perez-Gonzalez and that Mr. 
Perez-Gonzalez died in 1991.  Claimant’s  spouse testified that her oldest child is  Nidia 
Lizbeth Perez Reyes whose date of birth is  May 28, 1985.  Nidia was 24 years old at the 
time of Claimant’s death.  Though Nidia does live at the family home now, she did not at 
the time of Claimant’s death and is not enrolled in any educational program.  The other 
three children were present at the hearing and offered testimony.   

4. First, Oscar Ivan Perez Reyes whose date of birth is  November 6, 1989 
testified that he was a dependent resident of the family home on the date of Claimant’s 
death.  He is 19 years old now and attends school at the Pueblo Community College.  
Mr. Perez-Reyes testified that he considered Claimant to be his father, and that Claim-
ant provided love and support to him and his family.  He testified that he planned to 
complete his Associate’s  degree at Pueblo Community College and then pursue further 
college at the University of Colorado.  

5. Next, Cynthia Jevita Perez Reyes  whose date of birth is July 28, 1991 tes-
tified at the hearing.   At the time of Claimant’s  death, Cynthia was 17 years old.  She 
testified that she resides at the family home and received support from her mother and 
Claimant.  She attends Pueblo East High School where she is  a senior.  She is sched-
uled to graduate in May of 2009 and plans to attend college.  She testified that she con-
sidered Claimant to be her father as her biological father passed away before her birth.  
She also testified that she completely understood the proceedings that were being dis-
cussed and felt that her mother should receive the bulk of the benefits  because her 
mother is providing 100% of the support to the household right now.  When asked 
whether she felt she needed an independent guardian to help protect her interests, she 
credibly testified that she did not.

6. Finally, the Court heard the testimony of Ana Alejandra Perez Reyes 
whose date of birth is  November 6, 1989.  Ms. Perez Reyes is  the 19-year-old twin of 
Oscar Perez Reyes.  At all relevant times, Ms. Perez Reyes lived at the family home.  
She also attends Pueblo East High School, where she is a senior.  She plans  to gradu-
ate in May of 2009 and enroll in cosmetology school thereafter.  She testified that she 
considered Claimant to be her father and that he provided love and support to the fam-
ily.    



7. The above-described individuals are deemed to be Claimant’s  lawful de-
pendents.

8. The death benefits  payable to Claimant’s dependents should be appor-
tioned 50% to the surviving widow Lita Encina.  The remaining balance should be di-
vided equally among the three qualifying dependent children, described above.  As each 
child reaches the age of majority or ceases to qualify as a dependent child by remaining 
in a qualifying educational program, that portion of the benefits shall shift to Claimant’s 
widow.  No amounts accrued between the date of Claimant’s death and the date of this 
order shall be payable to the minor children as 100% of those proceeds  have already 
been spent in the support of the children and the household.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  Section 8-
40-102(1), C.R.S.  A Claimant in a Workers’ Compensation claim has the burden of pro-
viding entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is  that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clar,, 197 Colo. 306, 592 P.2d 792 (1979.  The facts  in a Workers’ Compensation case 
are not interpreted liberally in favor of either the rights of the injured worker or the rights 
of the employer.  Section 8-43-201, C.R.S.   A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. If there are wholly dependent persons at the time of an injured worker’s 
death, workers’ compensation death benefits  payment shall be made in accordance with 
the provisions of Section 8-42-114, C.R.S.   Under Section 8-42-114, the dependents of 
a deceased Claimant are entitled to receive 66 2/3% of the deceased Claimant’s aver-
age weekly wages.  Said benefits shall be paid to the dependent widow for life or until 
remarriage. Section 8-42-120, C.R.S.  Benefits shall be paid to such one or more of the 
dependents of the deceased Claimant, for the benefit of all the dependents entitled to 
such compensation, as may be determined by the director.  The director may apportion 
benefits among the dependents in such a manner as the director may deem just and 
equitable.  Section 8-42-121, C.R.S.    

4. It is found and concluded that credible and persuasive testimony  estab-
lished that Lita Encina is a qualifying dependent widow of Claimant under Section  8-42-



120, C.R.S.  Further, Oscar Perez Reyes, Ana Alejandra Perez Reyes and Cynthia Je-
vita Perez Reyes have established through credible and persuasive testimony that they 
were wholly dependent at the time of Claimant’s  death as per Section 8-41-501(1)(c)(I) 
and (II), C.R.S.

5. As to the minor child, Cynthia Jevita Perez Reyes, it is  found that under 
Section 8-42-122, C.R.S., Claimant’s surviving spouse, Lita Encina, is qualified to make 
application for benefits without the necessity for a separately appointed Guardian Ad 
Litem or independent counsel for the minor child.  

ORDER

 It is therefore ordered that: 

 1. Lita Encina is a qualifying widow under Section 8-42-120, C.R.S.  Under 
Section 8-41-501(1)(c)(I) and (II), C.R.S., Oscar Ivan Perez Reyes, Ana Alejandra Perez 
Reyes and Cynthia Jevita Perez Reyes are qualified dependents and thus were wholly 
dependent at the time of Claimant’s death.

2. Under Section 8-42-121, C.R.S., Lita Encina shall receive 50% of the 
death benefits  payable to Claimant’s  dependents.  The remaining 50% shall be split 
equally among the three dependent children, Oscar Ivan Perez Reyes, Ana Alejandra 
Perez Reyes and Cynthia Jevita Perez Reyes.

4. As Oscar Ivan Perez Reyes, Ana Alejandra Perez Reyes and Cynthia Je-
vita Perez Reyes reach the age of majority or cease to qualify as a dependent child by 
remaining in a qualifying educational program, that portion of each child’s  benefits shall 
be paid to Lita Encina.

5. The amounts accrued between the date of Claimant’s  death and the date 
of this order shall not be payable to the minor children as  100% of those proceeds have 
already been spent in the support of the children and the household.

6. The Court finds that the interests of the minor child Cynthia Jevita Perez 
Reyes have been well served by her mother Lita Encina, and that appointment of a 
separate Guardian Ad Litem shall not be necessary. 

7. The insurer shall pay interest at the rate of 8% per annum on all amounts 
of compensation not paid when due.

8. All matters not determined herein are reserved for future determination.

DATED:  January 21, 2009

Margot W. Jones
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’’ COMPENSATION NO. WC 4-706-443

ISSUES

 The issues for determination are reduction in benefits for a violation of a safety 
rule and permanent partial disability benefits. 

FINDINGS OF FACT

1. Claimant was injured on November 16, 2006, in an industrial accident while em-
ployed by Employer.
2. Employer had enacted safety rules requiring that its drivers comply with posted 
speed limits and that a driver adjust his speed to take into account existing traffic and 
road conditions.  
3. Claimant was provided with copies of the safety rules and was aware of the Fed-
eral Motor Carrier Safety Regulations concerning the safe operation of a commercial 
vehicle.
4. Claimant was injured when the commercial vehicle he was driving overturned on 
a round-about while exiting I-70.
5. The speed limit posted in the round-about was 20 mph. Claimant had driven on 
the roundabout prior to the date of the accident and proceeded around the roundabout 
at what he believed was 15 to 18 mph; a speed that he felt was safe and lower than the 
posted speed limit.
6. In fact, the vehicle was traveling at a speed of 22 to 24 mph, which is higher than 
the posted speed limit and too fast for the vehicle to safely traverse the round-about.
7. Claimant’s violation of the safety rule was the result of carelessness, negligence, 
forgetfulness, remissness, or oversight
8. Dr. Ellen Price on September 14, 2007, placed Claimant at maximum medical 
improvement. Dr. Price assigned an 18% whole person impairment rating to Claimant’s 
impairment from this compensable injury.
9. Insurer filed a Final Admission of Liability on September 21, 2007, admitting the 
18% whole person impairment rating.   Insurer paid 50% of the permanent partial dis-
ability after taking the safety rule violation deduction.   In the Final Admission of Liability, 
Insurer admitted that Claimant had been paid $8,791.11 in temporary total disability 
benefits after applying a 50% deduction for a safety rule violation.
10. Claimant underwent a Division Independent Medical Examination (DIME) with Dr. 
Weaver on April 14, 2009. It was determined by the Division of Workers’ Compensation 
that the report was incomplete.  Dr. Weaver wrote a letter on May 5, 2008, asserting 
apportionment was appropriate and gave a 9% impairment rating.  
11. Insurer filed a Final Admission of Liability on April 23, 2008, based upon the in-
complete DIME.



12. Claimant filed an Application for Hearing on May 13, 2008, objecting to the 9% 
impairment rating.  This Application for Hearing did not list permanent benefits as an is-
sue.
13. The Division of Workers’ Compensation issued a Second Incomplete Notice to 
Dr. Weaver.  On May 28, 2008, Dr. Weaver stated that apportionment was not appropri-
ate under the DOWC instructions and rated the Claimant’s impairment at 22% whole 
person.  
14. The Division of Workers’ Compensation issued a Notice of Completion on May 
30, 2008.  
15. Claimant did not object to the DIME’s final rating of 22%.  
16. Respondents filed an Application for Hearing on June 5, 2008, and listed the is-
sue of permanent partial impairment.  
17. Dr. Weaver, the DIME physician, rated Claimant’s specific impairment at 6% un-
der Table 53 II(c) and found a loss of range of motion of 17% for a combined rating of 
22% without apportionment.  
18. Dr. Price, an authorized treating physician, rated Claimant’s specific impairment 
at 4% under Table 53 II (b), found a loss of range of motion of 13% and a 2% rating for 
radiculopathy for a combined rating of 18% without apportionment
19. Dr. Pitzer, an IME physician, rated Claimant’s specific impairment at 4% under 
Table 53 II (b) and found a loss of range of motion of 20%, without apportionment of 
23%.  
20. Dr. Weaver, in his final report, stated that apportionment was not appropriate un-
der the DOWC instructions.  Earlier, prior to the Second Incomplete Notice issued by 
the DOWC, Dr. Weaver had stated that only 40% of the combined impairment was due 
to this compensable injury.
21. Dr. Pitzer commented in his report that he did not have the information to warrant 
apportionment, but that Claimant did have a pre-existing injury.
22. Dr. Price did not apportion. 
23. The ratings of Dr. Pitzer and Dr. Price, and the rest of the medical record, support 
the impairment rating of Dr. Weaver.
24. Dr. Pitzer testified that the Claimant’s loss of range of motion was not due to the 
compensable injury and should not be considered in the rating.  This is not persuasive 
enough to show that it is highly probably that the rating of Dr. Weaver was incorrect.

CONCLUSIONS OF LAW

1. An insurer may reduce benefits by fifty percent if the employee is injured due to a 
willful violation of a safety rule. Section 8-42-112(1), C.R.S. The term "willful" connotes 
deliberate intent. Mere carelessness, negligence, forgetfulness, remissness or oversight 
does not satisfy the statutory standard. Bennett Properties Co. v. Industrial Commission, 
165 Colo. 135, 437 P.2d 548 (1968). The respondents have the burden of proof to es-
tablish that a claimant's conduct was willful. Lori's Family Dining, Inc. v. Industrial Claim 
Appeals Office, 907 P.2d 715 (Colo. App. 1995). The question of whether the respon-
dents carried the burden of proof is one of fact. City of Las Animas v. Maupin, 804 P.2d 
285 (Colo. App. 1990). It is not necessary to show an injured worker had the safety rule 
in mind and determined to break it. Rather, willful conduct may be inferred from evi-
dence the injured worker knew the rule and performed the forbidden act. Bennett Prop-



erties Co. v. Industrial Commission, 165 Colo. 135, 437 P.2d 548 (1968); Stockdale v. 
Industrial Commission, 76 Colo. 494, 232 P. 669 (1925).
2. Respondents have established by a preponderance of the evidence that Claim-
ant violated a reasonable rule for his safety. The violation was the result of mere care-
lessness, negligence, forgetfulness, remissness or oversight.  Willful conduct is not in-
ferred from the facts presented. Respondents have failed to establish that the violation 
of the safety rules was willful. Therefore, Insurer may not reduce benefits for a willful 
violation of a safety rule.  
3. Respondents submitted a Final Admission of Liability prior to the completion of 
the DIME Report.  The DIME report was not competed until the Division of Workers’ 
Compensation said it was competed on May 30, 2008.  Claimant did not object to the 
DIME’s final rating of 22%.  Therefore, Claimant is not estopped from receiving more 
than a nine percent rating for failing to list the issue of permanent partial disability bene-
fits in the May 13, 2008, Application for Hearing.
4. The rating of Dr. Weaver, the DIME physician, is not the most persuasive.  How-
ever, Dr. Weaver’s rating does find some support in the ratings of Dr. Pitzer, Dr. Price, 
and the rest of the medical record.  Respondents have not shown that it is highly prob-
able that the rating of the DIME physician was incorrect.  Respondents have not over-
come the rating of the DIME physician by clear and convincing evidence.  Section 8-42-
107(8)(c), C.R.S.   

ORDER

 It is therefore ordered that:

1.   Insurer shall pay Claimant permanent partial disability benefits based on 
an impairment rating of 22% without reductions for apportionment or safety rule viola-
tion.

2.   Insurer shall pay Claimant temporary total disability benefits  without a re-
duction for safety rule violation.

3.   Insurer shall pay interest at the rate of eight percent (8%) per annum on all 
amounts due and not paid when due.

DATED:  January 21, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-738-880

ISSUES

 1. Whether Claimant’s left shoulder and neck injuries are causally related to 
the admitted industrial injury dated October 1, 2007.



 2. Whether the treatment recommended for Claimant’s left shoulder and 
neck is reasonable and necessary and related to the October 1, 2007 industrial injury.

 3. All other issues are reserved.

FINDINGS OF FACT

1. Claimant works as a “low boy” driver/heavy equipment operator for Em-
ployer.  Claimant’s job is labor intensive. His  duties include hauling heavy equipment – 
via semi – to and from job sights, as well as loading, unloading and operating the 
equipment.   The work routinely includes:  lifting up to 100 pounds, 30 to 35 times daily; 
pushing items weighing up to 75 pounds, up to 15 times daily; pulling items weighing up 
to 100 pounds, 35 - 40 times daily; frequent overhead reaching; regular bending and 
regular twisting.  Prior to October 1, 2007, Claimant did not have any significant prob-
lems performing this job, and in fact, Claimant regularly worked substantial overtime 
and received pay raises  for the work he performed.  Respondents did not dispute 
Claimant’s representations concerning his  job and Claimant’s  testimony in this regard is 
found to be credible.

2. On October 1, 2007, Claimant was operating a paver in the course and 
scope of his employment with Employer.  It was very windy that day.  At one point, as 
Claimant was climbing down off the paver, a loose metal smokestack on the paver was 
blown over and struck Claimant on the right shoulder and neck.  It is  estimated that the 
metal smokestack weighed somewhere between 65 to 80 pounds and it was approxi-
mately 10 feet long.  Claimant saw the smokestack an instant before it struck him but 
Claimant was unable to avoid being struck.  Claimant’s testimony in this  regard is found 
to be credible.

3. Claimant was knocked down and to the left, landing on his left shoulder.  
The smokestack, which had rebounded slightly after striking him the first time, then 
struck him a second time on the neck and right shoulder after Claimant hit the ground.   

4. Claimant first obtained medical care for his injuries on October 3, 2007.  
Dr. Bradon J. Reiter was assigned as his primary care physician.  At the hearing in this 
matter, on direct examination Claimant testified that, at least initially, he did not believe 
that he had significantly injured his  neck and admitted that he did not report a neck in-
jury.  Claimant further testified that his  right shoulder was the primary problem initially 
and that his left shoulder wasn’t causing him any significant problems.  

5. Dr. Reiter’s  notes from that initial visit, as  well as the paperwork completed 
by Claimant’s wife, do not contain any references to the neck or left shoulder.  While 
Claimant concedes that he did not mention a neck problem, he did mention the left 



shoulder to Dr. Reiter. During his deposition, however, Dr. Reiter testified that he did not 
recall Claimant mentioning the left shoulder. 

6. The records  from Claimant’s initial visit with Dr. Reiter indicate that Claim-
ant fell onto his right side.  Those records are inconsistent with Claimant’s testimony.  
Those records  are inconsistent with the medical records from Dr. David Reinhard, who 
began treating Claimant in May of 2008 on a referral from Dr. Reiter.  They are also in-
consistent with the records of Dr. Caroline Gellrick and Dr. Brian Beatty.  Dr. Gellrick 
performed an IME on Claimant’s behalf and Dr. Beatty performed an IME on behalf of 
Respondents.  

7. Overwhelming evidence, however, establishes that Dr. Reiter was mis-
taken when he wrote that Claimant fell onto his right side. First, Claimant testified that 
Dr. Reiter did not have Claimant demonstrate how he fell after the smokestack struck 
him.  During his deposition, Dr. Reiter corroborated Claimant’s testimony when he ad-
mitted that he did not recall having Claimant demonstrate the fall.  More important, 
Claimant also testified that he did demonstrate the fall for Drs. Gellrick, Beatty and Re-
inhard.  All of their records reflect the fact that Claimant fell on his left side after he was 
struck by the smokestack.  Regarding the description of the incident provided by Claim-
ant, at his deposition, Dr. Reinhard testified as follows:  

He described being – or having this high wind blow this 65 to 70-pound 
smokestack down onto his right shoulder, the response to which was put-
ting his  left arm down to brace himself, but being blown – or being 
knocked down on the ground onto his left side.  And then the smokestack 
that hit him I guess bounced up and then struck him a second time. 

* * * * *
The patient has described a different mechanism of injury on at least two occa-

sions to me that have been perfectly consistent. (Reinhard Deposition, pages 17 
& 18.)

8. Claimant’s testimony that he was knocked down onto his left side is  cor-
roborated by medical records from the physicians who asked Claimant to demonstrate 
the mechanism of injury.  And, as noted by Dr. Reinhard, Claimant demonstrated the 
exact same mechanism of injury on more than one occasion and those consistent dem-
onstrations were separated by months.  Notably, after reviewing all the records in this 
case, including Dr. Beatty who testified that he, too, believed that Claimant was knocked 
down and fell onto his left side. (Beatty Deposition, Page 21) Claimant’s allegation that 
he was knocked down and fell onto his left side as described to Drs. Beatty, Gellrick and 
Reinhard – is found to be credible and, to the extent Dr. Reiter’s  initial notes are incon-
sistent with that testimony, they are deemed to be inaccurate.



9. By October 18, 2007, Claimant reported neck pain to his Osteopath, Dr. 
Timothy Judd, and received treatment for the condition. By November 5, 2007, Joy Mar-
tinez, a physician’s assistant employed by Dr. Reiter, reported that Claimant had pain 
“radiating up into the cervical musculature.” 

10. Claimant had treatment on his neck prior to the incident at issue in this 
matter.   Prior to October 1, 2007, Claimant underwent bi-annual osteopathic manipula-
tions with Dr. Judd that included adjustments of his cervical spine.  Additionally, while 
Claimant was receiving treatment for double vision in November of 2006, the emer-
gency room physician noted that Claimant did receive “adjustments  of his neck.”  Fi-
nally, there is reference to a “cervical strain” in a record dated November 9, 2006. 
(Claimant’s Exhibit No. 16)  That record, however, was also generated while Claimant 
sought treatment for the double vision problem.  Otherwise, there is no pre-incident evi-
dence that Claimant was ever diagnosed with a significant cervical injury.  There is no 
pre-incident evidence that any diagnostic studies  of the cervical spine were ever or-
dered or performed.  There is  no pre-incident evidence that any, regular systematic or 
invasive medical treatment was recommended for a cervical spine problem.  There is no 
pre-incident persuasive evidence that Claimant was ever disabled by, or in need of 
treatment for, a specific cervical spine injury.

    

11. There is no persuasive evidence, prior to October 1, 2007, showing that 
Claimant had ever been diagnosed with or treated for a specific injury to his left shoul-
der.    

12. Respondents admitted liability for Claimant’s right shoulder injury and 
Claimant underwent surgery on that shoulder in November 2007.  Later, Claimant re-
turned to modified work for Employer.  Once Claimant began driving while working in 
the modified duty position, Claimant’s  left shoulder and neck became severely sympto-
matic, resulting in increased disability, the onset of headaches  and several other symp-
toms.  Once those symptoms arose, Dr. Reiter began making treatment recommenda-
tions designed to further diagnose and/or treat the neck and left shoulder problems.  Dr. 
Reiter also referred Claimant to Dr. David Reinhard for further evaluation and treatment 
of his injuries, including the neck and left shoulder. 

13. Claimant underwent a MRI of the cervical spine during a hospitalization in 
the summer of 2008.  It showed, in relevant part, that Claimant had:(1) disc protrusions 
with ventral indentation of the thecal sac and moderate canal stenosis at C4-5; focal 
central/right paracentral disc protrusion with compression of the thecal sac and moder-
ate stenosis at C5-6; and a broad based focal central disc protrusion with ventral inden-
tation of the thecal sac and moderate canal stenosis at C6-7.     

        



14. Dr. Caroline Gellrick opined that Claimant’s neck and bilateral shoulder 
problems all relate to the original injury.  Dr. Gellrick noted:

  Greater than 50% medically probable that the injuries to the neck and left 
shoulder are related to the work accident of October 1, 2007, based on the 
mechanism of fall that the patient describes as well as  based on clinical 
record review, especially Dr. Reinhard’s record.  Patient presents as a very 
forthright individual who just wants to return to work.  He notes with the 
return to work with bouncing up and down in the cab the neck pain sur-
faced.  Until that time, he had been off work and the neck did not surface, 
but when force was applied, the neck symptoms became obvious.  The left 
shoulder pain was noted by history and later therapy rehab notes, which is 
reasonable as one begins to strengthen the right shoulder, the left, with 
equal weight distribution, would show up and he does have a history of 
landing on this as he fell off the paver being hit on the right side.

15. Dr. Gellrick has also made several treatment recommendations including; 
(1) MRI arthrogram on the left shoulder; (2) EMG studies  of both upper extremities; (3) 
epidural steroid injections; (4) facet blocks, medial branch blocks and/or rhizotomy; (5) 
physical therapy; and (6) further orthopedic evaluation.  The extent of such treatment 
would, of course, depend on the outcome of diagnostic treatment as well as the efficacy 
of the facet blocks.   

16.   Dr. Braden J. Reiter, Claimant’s  primary care provider, opined that Claim-
ant’s left shoulder relates to the original injury, because, “... after he had the surgery on 
the right shoulder he compensated with the left shoulder, and then when he returned to 
driving, it required use of the left arm more so because of the weakness in the right arm 
due to the surgery.”  (Reiter Deposition, page 20)  Dr. Reiter also relates Claimant’s 
neck complaints  to the original injury as follows: “I feel that when he returned to driving 
he was deconditioned, and then bouncing around in the truck caused aggravation of his 
cervical spine.  And that would be related back to his initial injury.”  (Reiter Deposition, 
page 21)  Dr. Reiter also testified that the treatment recommendations made by Dr. Gell-
rick are reasonable.  (Reiter Deposition, page 12).  Dr. Reiter’s  opinions on causation 
and medical treatment are credible and persuasive.

17. Dr. David Reinhard opined that Claimant’s neck and left shoulder com-
plaints  are related to the original injury.  Dr. Reinhard opined: “Again, with the mecha-
nism of injury described by [Claimant] on a couple of occasions to me separated by 
quite a bit of time, the left shoulder injury is  very probable based on the fact that he fell 
on his left side with the weight of this  smokestack having struck him.”  (Reinhard Depo-
sition, page 18.)  As for the neck, Dr. Reinhard opined: “... I think the fact that he did 
have a neck injury is supported both by the records as well as [Claimant’s] stories de-
scribing the incident.”  (Reinhard Deposition, page 18) When asked why he believed 



that Claimant’s neck and left shoulder became more symptomatic after driving, Dr. Re-
inhard opined: “Just from the driving activity itself.  He describes bouncing up and down 
in the truck and sort of a rougher ride than a private vehicle that would be very com-
monly identified as a cause of aggravating or triggering neck pain.” (Reinhard deposi-
tion, page 20) Along with Dr. Reiter, Dr. Reinhard has also agreed that Dr. Gellrick’s 
treatment recommendations  are reasonable.    Dr. Reinhard’s opinions on causation 
and treatment are credible and persuasive.  

18. Claimant injured his right shoulder, left shoulder and neck at the time he 
was knocked to the ground by the falling smokestack.  Additionally, Claimant’s original 
neck and left shoulder injuries were aggravated when he returned to work for Employer.  
Claimant has proven by a preponderance of the evidence that his left shoulder and neck 
injuries are causally related to the October 1, 2007 industrial injury.  

19. The treatment and diagnostic recommendations made by Drs. Reinhard 
and Reiter are reasonable and necessary to relieve Claimant from the effects of his 
neck and left shoulder injuries, and from the aggravation of Claimant’s left shoulder and 
neck injuries sustained when Claimant returned to work for Employer.  

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act), § 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at the reasonable cost to employers, without the necessity of 
litigation.  Section 8-40-102(1), C.R.S.  The Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v Clark, 197 
Colo. 306 592 P.2nd 792 (1979).  The facts in a workers’ compensation case must be 
interpreted neutrally, neither in the favor of the rights of the Claimant nor in favor of the 
rights of Respondents.  Section 8-43-201.  

  2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). 

 3. The ALJ’s factual finding concern only evidence and inferences  found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has rejected evi-
dence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v In-
dustrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).



 4. Drs. Gellrick, Reinhard and Reiter– the latter two being Claimant’s author-
ized treatment providers – all agree that Claimant injured his left shoulder and neck at 
the time of the incident and/or that he aggravated his left shoulder and neck when he 
returned to driving for Employer. The opinions  of Drs. Gellrick, Reiter and Reinhard were 
found credible and persuasive. Additionally, Claimant’s testimony concerning the fall 
was found credible and persuasive.  Claimant has proven by a preponderance of the 
evidence that his left shoulder and neck injuries are causally related to the October 1, 
2007 industrial injury.

 5. The Claimant bears the burden of proof to establish his  right to specific 
medical benefits by a preponderance of the relevant evidence.  Section 8-43-201, C.R.S. 
2008; see Valley Tree Services v. Jimenez, 78 P.2d 658 (Colo. App. 1990); HLJ Manage-
ment Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990); Upchurch v. Industrial Commis-
sion, 703 P.2d 628 (Colo. App. 1985).  

 6. Section 8-42-101(1)(a), C.R.S. provides that an insurer must provide such 
medical treatment, supplies  and apparatus as may be reasonably needed to cure and re-
lieve the effects of the injury.  To be a compensable medical benefit, the services must be 
medical in nature or incidental to obtaining such medical or nursing treatment.  Country 
Squire Kennels v. Tarshis, 899 P.2d 362 (Colo. App. 1995).  Under the Colorado Workers’ 
Compensation Act, the question of whether a proposed medical expense is reasonable 
and necessary is  one of fact or determination by the Administrative Law Judge.  Kroupa v. 
Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002); Wal-Mart Stores, Inc. v. 
Industrial Claims Office, 989 P.2d 251 (Colo. App. 1999).  
 

7. Claimant has  proven by a preponderance of the evidence that the treat-
ment and diagnostic recommendations made by Drs. Reinhard and Reiter are reason-
able and necessary to relieve Claimant from the effects of his  neck and left shoulder in-
juries, and from the aggravation of Claimant’s left shoulder and neck injuries sustained 
when Claimant returned to work for Employer.  

ORDER

 It is therefore ordered that:

 1. Respondents shall pay for the medical expenses that are reasonable and 
necessary to cure and relieve Claimant from the combined effects of his neck and bilat-
eral shoulder injuries.

2. All matters not determined herein are reserved for future determination.

DATED:  January 21, 2009

Barbara S. Henk
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-531

ISSUES

 The issues determined herein are compensability and temporary total disability 
(“TTD”) benefits.  The parties stipulated to medical benefits and the maximum rate of 
TTD benefits.

FINDINGS OF FACT

1. On May 22, 2008, claimant began work as a construction electrician for the em-
ployer.  Claimant’s job was to assemble a bus duct, consisting of sections of copper 
plating that came in sections one and one-half to three feet by 12 to 16 feet.  A crane 
lifted the sections in place, but claimant had to use four by four pieces of wood to line 
the sections up.  Claimant then had to bolt the sections together using from eight to 36 
bolts that were three to six inches long.  He tightened the bolts with a socket wrench.  
The bolting required claimant to crawl and bend in awkward positions.  He had to carry 
buckets of bolts weighing 20 to 40 pounds.
2. Claimant had some preexisting injuries and problems.  He was in a motor vehicle 
accident in 1989 or 1990, suffering whiplash.  He had emergency room treatment only.  
He started some chiropractic treatment in 1993.  His last chiropractic treatment was in 
2005 or 2006.
3. On February 14, 1996, claimant fell from a ladder.  He sought only emergency 
room treatment.
4. Since 1986, claimant has suffered seizures.  After a seizure, claimant experi-
ences back pain.  He last suffered a seizure in July 2007.  August 13, 2007, x-rays of 
his lumbar spine were normal.
5. On Tuesday, July 15, 2008, claimant worked his regular duties starting at 7:00 
a.m.  He suffered no symptoms.  He took his break at 3:30 p.m. in the break trailer.  He 
sat and snacked.  He then attempted to arise to return to work, but he suffered low back 
pain and upper back spasms.
6. Claimant immediately reported to his foreman, Mr. Breslin, that he had done 
something to his back.  Mr. Breslin escorted claimant to the safety trailer, where he re-
ported to Ms. Hans, the medic.  Claimant informed her that his back was stiff when he 
got up from his break.  Ms. Hans suspected a lumbar strain and gave claimant some 
over the counter anti-inflammatory medication.  She informed Mr. Graham, the safety 
manager, that claimant had reported low back pain.  Claimant informed Mr. Graham that 
he suffered the pain, but could not identify the mechanism of injury.  Claimant did not 
request a physician on July 15.
7. On July 16, 2008, claimant returned to work bolting the sections.  He did not do 
any lifting.  Claimant continued to perform that lighter work for the rest of the week.
8. On Monday, July 21, 2008, claimant awoke at 3:30 a.m. unable to get up.  He 
called the employer and left messages.  At 6:30 p.m., he finally sought treatment at 



Penrose Hospital emergency room.  X-rays showed L4-5 degenerative disc disease.  
The physician excused claimant from work for a couple of days.
9. On July 24, 2008, claimant returned to work at the lighter duty job.  Claimant con-
tinued to perform these job duties until December 23, 2008, when he was laid off due to 
a reduction in force.
10. On July 25, 2008, claimant requested medical care.  The employer representa-
tive accompanied him to Dr. Dallenbach on either July 25 or 28, 2008.  Claimant re-
ported a history of awkward positioning at work and then being unable to stand up after 
his break.  Dr. Dallenbach diagnosed lumbar strain that was work-related.  He pre-
scribed medications and physical therapy and imposed restrictions.
11. On December 9, 2008, Dr. Hall performed an independent medical examination 
(“IME”) for claimant.  Claimant reported a history of crawling, reaching, and awkward 
positioning on the job and the inability to stand after his break.  Claimant reported the 
history of his 1996 fall and occasional chiropractic treatment.  Dr. Hall diagnosed lumbar 
sprain, probable sacroiliac (“SI”) joint problems, possible discogenic pain, and myofas-
cial pain.  Dr. Hall concluded that claimant suffered a work injury due to the awkward 
loading of his lumbar spine.
12. Claimant has proven by a preponderance of the evidence that he suffered an oc-
cupational disease to his low back resulting directly from the employment or conditions 
under which work was performed and following as a natural incident of the work for the 
employer.  Claimant’s testimony is credible.  The opinions of Dr. Dallenbach and Dr. Hall 
are persuasive.  Claimant had some preexisting low back pain and treatment, but he 
was suffering no problems and was able to work full duty until he had the onset of pain 
and spasm on July 15, 2008, after working for several hours at his usual job duties.
13. Claimant did not lose more than three days or three shifts of work due to his work 
injury.

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boul-
der v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which bene-
fits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 
(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to benefits 
by a preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is  that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  



2. In this claim, claimant alleges an occupational disease.  Section 8-40-
201(14), C.R.S. defines "occupational disease" as: 

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment. 

This  section imposes additional proof requirements beyond that required for an acciden-
tal injury.  An accidental injury is traceable to a particular time, place and cause. Colorado 
Fuel & Iron Corp. v. Industrial Commission, 154 Colo. 240, 392 P.2d 174 (1964); Delta 
Drywall v. Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  In contrast, 
an occupational disease arises not from an accident, but from a prolonged exposure 
occasioned by the nature of the employment.  Colorado Mental Health Institute v. Austill, 
940 P.2d 1125 (Colo. App. 1997).  As found, claimant has proven by a preponderance of 
the evidence that he suffered an occupational disease to his low back resulting directly 
from the employment or conditions under which work was performed and following as  a 
natural incident of the work.  

3. For three days, claimant was unable to return to the usual job due to the 
effects of the work injury.  Consequently, claimant was “disabled” within the meaning of 
section 8-42-105, C.R.S.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks 
v. Keebler Company, W.C. No. 4-373-392 (Industrial Claim Appeals Office, June 11, 
1999).  Claimant is not, however, entitled to TTD benefits for July 21-23, 2008, because 
he did not miss more than three days.  Claimant is entitled to TTD benefits if the injury 
caused a disability, the disability caused claimant to leave work, and claimant missed 
more than three regular working days.  Section 8-42-105(1), C.R.S.

ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers, including the bills for the July 21, 2008 treatment at 
Penrose Hospital.

2. Claimant’s claim for TTD benefits for the period July 21-23, 2008 is  de-
nied.

3. All matters not determined herein are reserved for future determination.

DATED:  January 22, 2009 



Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-690-754

ISSUES

 The issue determined herein is whether claimant’s  claims for additional medical, 
temporary total disability (“TTD”), temporary partial disability (“TPD”), permanent partial 
disability (“PPD”), and permanent total disability (“PTD”) benefits and for calculation of 
the average weekly wage are closed by final admission of liability (“FAL”).

FINDINGS OF FACT

1. On June 14, 2006, claimant suffered an admitted industrial injury.
2. On June 23, 2008, claimant applied for hearing on the issues of TTD benefits 
and average weekly wage.  Hearing was set for October 7, 2008.
3. Claimant then attended a follow-up Division Independent Medical Examination 
(“DIME”).  The DIME determined that claimant was at maximum medical improvement 
(“MMI”) on May 29, 2008, and suffered 14% whole person permanent impairment, con-
sisting of 11% physical and 3% psychological.
4. On August 26, 2008, respondents applied for hearing on the issues of PPD bene-
fits and average weekly wage, offsets, overpayments, and apportionment.   The applica-
tion indicated a setting date of September 10, 2008, to select the date of the hearing. 
5. On September 8, 2008, claimant filed a response to the application for hearing, 
listing issues of medical, PPD, and PTD benefits.
6. On September 11, 2008, the insurer filed a FAL that admitted for medical benefits 
to date as well as post-MMI medical benefits.  The FAL admitted for TTD benefits 
through May 28, 2008, denied PTD benefits, and admitted for PPD benefits based upon 
the 14% whole person rating by the DIME.  The FAL admitted that the average weekly 
wage was $270 until August 4, 2008, when it was reduced to $152.08.  The FAL took 
credit against PPD benefits for an overpayment of TTD and for previous payments of 
PPD benefits.
7. On September 12, 2008, respondents withdrew their August 26, 2008, applica-
tion for hearing.  They sent their September 12, 2008, letter to the incorrect OAC office 
and used an incorrect WC number.  The motion for summary judgment, response, and 
reply so not show that a hearing was set on that application and they do not show that 
OAC improperly permitted a unilateral withdrawal of the application.  OAC records show 
that the application was rejected on September 24, 2008, presumably due to the failure 
of the parties to set the hearing within 5 days from the setting date.
8. On September 25, 2008, Prehearing ALJ Eley conducted a prehearing confer-
ence.  Claimant withdrew his June 23, 2008, application for hearing.  PALJ Eley sent a 
memo to the OAC clerk to vacate the October 7, 2008, hearing.



9. At no time before October 21, 2008, did claimant file a written objection to the 
FAL or file an application for hearing on disputed ripe issues.
10. On October 21, 2008, claimant applied for hearing on the issues of TTD, TPD, 
PPD, PTD, and medical benefits, and the average weekly wage.
11. The deadline for claimant’s application for hearing was October 11, 2008, or the 
next business day.  Claimant did not file an application on any disputed ripe issues 
within 30 days after the FAL.

CONCLUSIONS OF LAW

1. Respondents seek summary judgment on the grounds that all of the issues are 
closed by the FAL.  OACRP 17 authorizes summary judgment if there is no disputed is-
sue of material fact and the party is entitled to judgment as a matter of law.  Section 8-
43-203(2)(b)(II), C.R.S., requires that a FAL provide a notice to the claimant that the 
case will be automatically closed as to the issues admitted in the FAL unless, within 30 
days, clamant files a written objection, applies for hearing on any disputed ripe issues, 
and files a notice and proposal to select a DIME.   See Lobato v. Industrial Claim Ap-
peals Office, 105 P.3d 220 (Colo. 2005).  The September 11, 2008, FAL used the correct 
DOWC form to provide this notice to the claimant.  As a result, claimant was required to 
file an application for hearing by October 11, 2008, or the next following business day.  
Claimant did not file his application for hearing until October 21, 2008.  Respondents 
argue that all of the issues were closed because of the untimely application for hearing 
following the FAL.  
2. Claimant’s response to the motion conceded that his application for hearing was 
untimely.  Claimant, however, argues that his response to the respondents’ August 26, 
2008, application for hearing should be reinstated.  He cites OACRP 15, which provides 
that, after a response to an application for hearing, an application may not be withdrawn 
and hearing vacated except by agreement of all parties or upon order of a judge.  
Claimant argues that he did not agree and hearing should be set on his response, which 
listed the issues of medical, PPD, and PTD benefits.  Claimant then argues that the 
TTD and average weekly wage issues should be added to that hearing.  
3. Respondents’ reply contends that claimant must file an application for hearing 
after the FAL.  
4. Claimant, in citing OACRP 15, has ignored OACRP 8(K), which provides that an 
application shall be stricken without prejudice if a party does not confirm a hearing date 
within five days after the date of the setting on the application.  That is what happened 
in the current case.  OAC did not improperly permit one party unilaterally to withdraw an 
application and vacate a hearing.  The parties never set the hearing in the first place.  
Consequently, the August 26 application and September 8 response to the application 
are moot.  
5. Claimant was required to file an application within 30 days after the September 
11 FAL if he intended to prevent the closure of the issues admitted in the FAL.  He failed 
to do.  His September 8 response to application, raising issues of medical, PPD, and 
PTD benefits, did not satisfy the statute.  Claimant’s earlier June 23 application on TTD 
benefits and average weekly wage apparently was not in any way stricken with preju-
dice.  Claimant simply withdrew that application on September 25, 2008.  Whether the 
September 11 FAL would bar proceeding on the June 23 application for hearing if 



claimant had not withdrawn that application is not addressed in this decision.  The June 
23 application is also irrelevant.  Claimant remained free at any time prior to October 11, 
2008, to file an application on those issues as well as the issues in his September 8 re-
sponse.  He failed to do so until October 21, 2008.  Respondents are correct that the 
FAL closed the issues of TTD, TPD, PPD, and PTD benefits and the calculation of the 
average weekly wage because those issues were addressed in the FAL.  Peregoy v. 
Industrial Claim Appeals Office, 87 P.3d 261 (Colo.App. 2004).
6. Post-MMI medical benefits pursuant to Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988), are not closed by the FAL, which specifically admitted for such bene-
fits.  Respondents remain free to contest the reasonable necessity of any future treat-
ment.  Milco Construction v. Cowan, 860 P.2d 539 (Colo. App. 1992).  Either party may 
apply for hearing on such medical benefits at any time after the FAL.  Consequently, 
claimant’s application for hearing on medical benefits is not barred by the FAL and sec-
tion 8-43-203(2)(b)(II), C.R.S.  

ORDER

 It is therefore ordered that:

1. Claimant’s claims for additional TTD, TPD, PPD, and PTD benefits  and 
the calculation of the average weekly wage are denied and dismissed. 

2. The April 8, 2009, hearing may proceed on the issue of post-MMI medical 
benefits. 

DATED:  January 22, 2009   

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-573-129

ISSUES

¬ Did claimant prove by a preponderance of the evidence that his admitted injury 
proximately caused his right shoulder impingement syndrome?
¬ Did claimant prove by a preponderance of the evidence that his admitted injury 
proximately caused his wage loss after April 22, 2008?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer operates an electric utility business.  Claimant’s date of birth is 
August 16, 1959; his age at the time of hearing was 49 years.  Claimant suffered an 



admitted work-related injury on February 10, 2003, while working as a lineman for em-
ployer.

2. At the time of his injury, claimant was working atop a building near a cor-
ner where utility wires attached to the building.  A coworker standing in a crane bucket 
attempted to hand claimant a 200-pound spool of fiber-optic cable, while balancing half 
of the spool on the side of the crane bucket and half on the top of the building. The 
spool slipped, causing claimant to rotate his  spine while maneuvering the spool to a 
spot on the roof.  Claimant felt pain in his spine from his neck to his buttocks. As the day 
progressed, claimant also experienced numbness and tingling in his upper extremities.

3. Claimant awoke the following morning with severe pain in his cervical 
spine, lumbar spine, and upper extremities. Claimant reported his  injury to employer, 
who referred him to Chiropractor Michael Treinen, D.C.  Dr. Treinen treated claimant pe-
riodically from February 13, 2003, into 2006.  Jim Youssef, M.D., eventually performed a 
lumbar fusion on August 4, 2003, to address claimant’s lower back symptoms.

4. At maximum medical improvement, Randal Jernigan, M.D., examined 
claimant on April 21, 2004, to provide permanent restrictions and a permanent medical 
impairment rating.  Claimant reported that he was unable to sit for more than 30 min-
utes.  Dr. Jernigan determined that claimant likely could not return to work as a lineman.

5. On August 16, 2004, insurer filed a Final Admission of Liability (FAL). 
Claimant failed to object to the FAL, and his claim closed by operation of law.

6. Claimant worked as a dishwasher for a restaurant from October 2004 to 
February 2005. From February to June of 2005, claimant worked as an auto technician 
for Walmart, changing oil and lubricating cars.  Claimant worked on the cars from a pit 
below, requiring him to work with his hands overhead for several hours per day. Claim-
ant returned to work for the restaurant as  a maintenance worker from July to October of 
2005.   Claimant then returned to work as an auto technician for Walmart from Novem-
ber of 2005 to February of 2006.  

7. Dr. Treinen examined claimant on June 10, 2005, during the period when 
he was working for Walmart.  Dr. Treinen recorded claimant reporting that his symptoms 
increased from holding his hands overhead to work on cars. Dr. Treinen characterized 
claimant’s work at Walmart as moderate to heavy manual labor requiring him to fre-
quently lift up to forty pounds.  On June 15, 2005, claimant reported to Dr. Treinen right 
shoulder symptoms including occasional dull pain with weakness. This history of right 
shoulder symptoms represents the first persuasive documentation of a right shoulder 
problem since claimant injured himself at employer some 30 months earlier on February 
13, 2003.  As claimant continued his overhead work at Walmart, his right shoulder com-
plaints  worsened, such that, by February 13, 2006, Dr. Treinen documented a frequent 
burning, stinging, throbbing pain with tingling, stiffness, soreness and weakness.



8. At respondents’ request, Henry Roth, M.D., performed an independent 
medical examination of claimant on January 16, 2007, some 11 months after claimant 
stopped working for Walmart. Claimant completed a patient drawing and pain question-
naire for Dr. Roth, which shows that claimant was not documenting any right shoulder 
pain.  At that time, Dr. Roth’s  physical examination of claimant’s bilateral shoulders was 
normal and unremarkable.  While Dr. Roth performed specific provocative tests de-
signed to identify shoulder pathology or shoulder complaints, claimant had no signs or 
symptoms of a shoulder problem at that time.  According to Dr. Roth, claimant had no 
atrophy or tenderness of the muscles of either shoulder, no shoulder pathology by test-
ing, full range of motion, no tenderness of the acromio-clavicular (AC) joint, and no im-
pingement or biceps signs for either shoulder. 

9. By order of June 20, 2007, Administrative Law Judge William A. Martinez 
granted claimant’s petition to reopen his claim and ordered insurer to pay for reasonable 
and necessary medical treatment to address cervical and upper extremity symptoms.  
Judge Martinez expressly ordered insurer to provide a magnetic resonance imaging 
(MRI) scan of claimant’s cervical spine and electro-diagnostic (EMG) studies of his up-
per extremities.  As found below, insurer has provided claimant the diagnostic studies 
and treatment Judge Martinez ordered.  Claimant however developed a right shoulder 
impingement syndrome, which respondents deny is  related to claimant’s injury some 5 
years ago.

10. Claimant moved to Texas, where his care was transferred to Charles Hin-
man, M.D.  Dr. Hinman first examined claimant on November 29, 2007, some 19 
months after claimant stopped working for Walmart.  Dr. Hinman obtained a history of 
claimant’s symptoms from him, absent from that history are complaints  of right shoulder 
pain.  Dr. Hinman’s physical examination findings indicate claimant displayed full range 
of motion in both shoulders, with normal motor strength.  Dr. Hinman diagnosed cervico-
thoracic pain, with features of cervical radiculopathy, and narcotic analgesic depend-
ence.  Dr. Hinman ordered the cervical MRI and EMG studies of claimant’s upper ex-
tremities.  Dr. Hinman anticipated referring claimant to a pain management specialist for 
management of his pain medications.   

11. On January 10, 2008, claimant complained of pain in both arms with in-
termittent weakness of grip, causing him to drop objects.  Dr. Hinman contemplated re-
ferring claimant for treatment of carpal tunnel syndrome (CTS).  Dr. Hinman’s physical 
examination findings documented no bilateral shoulder deformity, no shoulder tender-
ness, full range of motion, and normal rotator cuff motion.  Dr. Hinman counseled claim-
ant to quit smoking cigarettes and to pursue cardiovascular conditioning.  

12. Dr. Hinman referred claimant to the Capitol Pain Institute for pain man-
agement. S. Matthew Schocket, M.D., oversaw claimant’s pain management, which in-
volved claimant’s attestation to a narcotic contract.  Dr. Schocket administered epidural 
steroid injection (ESI) therapy to claimant’s cervical spine.  Dr. Schocket administered 
cervical ESIs on February 4 and March 20, 2008.  



13. On March 21, 2008, Dr. Hinman documented subjective weakness in both 
arms.  Dr. Hinman noted he held a long discussion with claimant, advising him that he 
needed to exercise and to stop smoking.  On March 31, 2008, Kumar Sathianathan, 
M.D., obtained a history from claimant of right shoulder pain, worse with activity.  Claim-
ant reported to Dr. Sathianathan that he had experienced these right shoulder symp-
toms since his injury at employer in 2003.  Dr. Sathianathan assessed a right rotator cuff 
injury.

14. The Judge credits the medical observation of Dr. Roth over claimant’s re-
port to Dr. Sathianathan that he had experienced right shoulder symptoms since his  in-
jury at employer in 2003.  Dr. Roth reviewed and summarized extensive medical re-
cords.  Crediting Dr. Roth’s medical opinion, the Judge finds that the March 31, 2008, 
report of Dr. Sathianathan represents the first mention by claimant of symptoms, func-
tional deficits, or exam findings suggestive of internal derangement of either shoulder.  
There is  no persuasive medical evidence supporting the history claimant reported to Dr. 
Sathianathan on March 31, 2008.     

15. Dr. Schocket evaluated claimant on April 22, 2008, when claimant re-
ported he was no doing too well.  Claimant told Dr. Schocket he wanted to know why 
nothing is working for him.  Claimant reported having a hard time lifting his right arm 
above his head.  Dr. Schocket examined claimant’s right shoulder and suspected a rota-
tor cuff tear.  Dr. Schocket ordered a right shoulder MRI scan for work-up of claimant’s 
right shoulder symptoms.  Pending further work-up of claimant’s right shoulder condi-
tion, Dr. Schocket imposed work restrictions of no lifting, no pushing or pulling, and no 
carrying.  Dr. Schocket also limited sitting and standing to 30 minutes or less.  Crediting 
Dr. Roth’s  testimony, the restrictions imposed by Dr. Schocket are designed to protect 
claimant from further injury to his right shoulder, pending work-up of that condition.

16. Claimant underwent a right shoulder MRI on May 5, 2008.  On May 28, 
2008, Dr. Hinman noted claimant had undergone two series of ESI therapy that resolved 
claimant’s bilateral hand paresthesia, but not his  numbness and weakness.  On October 
14, 2008, Dr. Hinman reported that EMG studies of claimant’s  upper extremities  re-
vealed bilateral CTS. 

17. According to Dr. Roth, the May 5th right shoulder MRI scan revealed find-
ings of an intra-substance tear of the supraspinatus tendon at its insertion and degen-
erative changes of the AC joint, which are ordinary findings for a man of claimant’s age.  
Crediting Dr. Roth’s  testimony, the intra-substance tear is the result of a degenerative 
process (a breakdown of tendon tissue inside the tendon itself involving fraying or fail-
ure of the tendon over time), and not the result of acute trauma.  Acute trauma typically 
causes a surface tear of the tendon, and not an intra-substance tear.  Dr. Roth wrote in 
his June 13, 2008, report:

One should not presume that the recent loss of motion and discomfort at 
the shoulder is a reflection of an intra-substance supraspinatus rotator cuff 
tear.  [Claimant] has a fast and dramatic loss of motion.  His loss of motion 



is  not commensurate with a minor supraspinatus tear.   [Claimant] is 
likely experiencing idiopathic adhesive capsulitis.

(Emphasis  added).  Dr. Roth’s medical opinion was persuasive in explaining the medi-
cally probable cause of claimant’s right shoulder condition.

18. Claimant failed to show it more probably true than not that his February 
10, 2003, injury proximately caused his  right shoulder condition.  The Judge credits the 
medical opinion of Dr. Roth in finding that claimant’s intra-substance supraspinatus rota-
tor cuff tear, adhesive capsulitis, and degenerative changes of the AC joint in his right 
shoulder likely are age-related findings proximately caused by ordinary life changes 
from activities of daily living.  While claimant experienced right shoulder symptoms from 
his overhead work at Walmart, claimant first experienced symptoms of idiopathic adhe-
sive capsulitis in his right shoulder around March 31, 2008, when he reported such 
symptoms to Dr. Sathianathan.  Claimant’s testimony that he suffered bilateral shoulder 
symptoms as a result of his admitted injury on February 10, 2003, is  unsupported by the 
medical evidence and lacks credibility. 

19. Claimant failed to show it more probably true than not that his February 
10, 2003, injury proximately caused his wage loss after April 22, 2008. As found, claim-
ant’s right shoulder condition was not proximately caused by his injury on February 10, 
2003.  The Judge credited Dr. Roth’s testimony in finding that Dr. Schocket imposed re-
strictions on April 22, 2008, to protect claimant from further injury to his right shoulder, 
pending work-up of that condition.  

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

A. Relatedness of Right Shoulder Condition:

Claimant argues he has  proven by a preponderance of the evidence that his  ad-
mitted injury proximately caused his right shoulder impingement syndrome.  The Judge 
disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.



When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

The Act distinguishes between the terms "accident" and "injury."  The term "acci-
dent" refers to an unexpected, unusual, or undesigned occurrence.  Section 8-40-
201(1), supra.  By contrast, an "injury" refers to the physical trauma caused by the acci-
dent.  Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the victim of an indus-
trial accident unless the accident results  in a compensable injury.  A compensable in-
dustrial accident is one, which results  in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the em-
ployee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990).

Here, the Judge found claimant failed to show it more probably true than not that 
his February 10, 2003, injury proximately caused his right shoulder condition.  Claimant 
thus failed to prove by a preponderance of the evidence that right shoulder condition is 
compensable.  

The Judge credited Dr. Roth’s medical opinion in finding claimant’s  intra-
substance supraspinatus rotator cuff tear, adhesive capsulitis, and degenerative 
changes of the AC joint in his right shoulder likely are age-related, idiopathic findings 
proximately caused by ordinary life changes and activities of daily living.  The Judge 
found that claimant first experienced symptoms of idiopathic adhesive capsulitis in his 
right shoulder around March 31, 2008, when he reported such symptoms to Dr. Sathia-
nathan.  The Judge found claimant’s testimony that he suffered bilateral shoulder symp-
toms as a result of his  admitted injury on February 10, 2003, unsupported by the medi-
cal evidence and lacking credibility.

The Judge concludes claimant’s claim for workers’ compensation benefits for his 
right shoulder condition should be denied and dismissed.

B. Temporary Total Disability Benefits:

Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to temporary total disability (TTD) benefits  from April 22, 2008, ongoing, be-
cause his admitted injury proximately caused his wage loss.  The Judge disagrees.



To prove entitlement to TTD benefits, claimant must prove that the industrial in-
jury caused a disability lasting more than three work shifts, that he left work as a result 
of the disability, and that the disability resulted in an actual wage loss.  PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires 
claimant to establish a causal connection between a work-related injury and a subse-
quent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  
The term disability, connotes  two elements:  (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2)  Impairment of wage earning capacity as demon-
strated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 
641 (Colo. 1999).  There is no statutory requirement that claimant establish physical 
disability through a medical opinion of an attending physician; claimant's testimony 
alone may be sufficient to establish a temporary disability.  Lymburn v. Symbios Logic, 
952 P.2d 831 (Colo. App. 1997).  The impairment of earning capacity element of disabil-
ity may be evidenced by a complete inability to work, or by restrictions  which impair the 
claimant's ability effectively and properly to perform his  regular employment.  Ortiz v. 
Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).

The Judge found claimant failed to show it more probably true than not that his 
February 10, 2003, injury proximately caused his wage loss after April 22, 2008.  Claim-
ant thus failed to prove by a preponderance of the evidence that he is entitled to TTD 
benefits from April 22, 2008, ongoing. 

As found, claimant’s right shoulder condition was not proximately caused by his 
injury on February 10, 2003.  The Judge credited Dr. Roth’s testimony in finding that Dr. 
Schocket imposed restrictions  on April 22, 2008, to protect claimant from further injury 
to his right shoulder, pending work-up of his right shoulder condition.    

 The Judge concludes that claimant’s claim for TTD benefits from April 22, 2008, 
ongoing, should be denied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s claim for workers’ compensation benefits for his right shoulder 
condition is denied and dismissed.

2. Claimant’s claim for TTD benefits from April 22, 2008, ongoing, is  denied 
and dismissed.

3. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _January 22, 2009_

Michael E. Harr,



Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS       
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-672-642

ISSUES

Whether Respondents have overcome by clear and convincing evidence the Di-
vision Independent Medical Examination (DIME) physician’s determination that Claim-
ant suffered a 30% whole person impairment rating as a result of his  September 16, 
2004 admitted industrial injury.

FINDINGS OF FACT

1. On September 16, 2004 Claimant suffered an admitted industrial injury 
during the course and scope of his employment with Employer.  Claimant received 
medical treatment from Bruce B. Cazden, M.D.  

2. Dr. Cazden referred Claimant to physical medicine and rehabilitation spe-
cialist Nicholas K. Olsen, D.O. for treatment.  After conservative treatment, including 
epidural steroid injections, Dr. Cazden determined that Claimant reached Maximum 
Medical Improvement (MMI) on January 19, 2006.

3. On February 2, 2006 Claimant returned to Dr. Cazden for an impairment 
evaluation.  Dr. Cazden remarked that Claimant had suffered the following industrial in-
juries: (1) a “transverse process fracture at L1, L2 and L3;” (2) disc protrusions at L3-L4 
and L4-L5; and (3) a left rib cage fracture.  Based on Claimant’s specific disorders and 
range of motion deficits, Dr. Cazden assigned him a 19% whole person impairment rat-
ing.

4. On August 7, 2006 Respondents filed a Final Admission of Liability (FAL) 
consistent with Dr. Cazden’s impairment rating.  However, Respondents denied ongoing 
medical treatment after MMI.

5. Claimant subsequently filed a Petition to Reopen based on a worsening of 
condition.  He asserted that he had experienced increased back pain since he reached 
MMI.  Based on Claimant’s testimony and the opinion of John S. Hughes, M.D., ALJ 
Cain granted Claimant’s Petition to Reopen on July 10, 2007.

 6. Claimant subsequently obtained medical treatment from Authorized Treat-
ing Physician (ATP) Dr. Olsen.  On January 23, 2008 Dr. Olsen determined that Claim-
ant had reached MMI.  Dr. Olsen assigned Claimant a 5% specific diagnosis impairment 
for each of Claimant’s vertebral fractures at L1, L2 and L3 for a 15% total rating.



 7. Dr. Olsen also assigned Claimant a 4% range of motion impairment rating 
for the lumbar spine.  Dr. Olsen’s  measurements were the following: (1) 53 and 54 de-
grees for lumbar flexion; (2) 25, 26, and 27 degrees for lumbar extension; (3) 22, 23, 
and 25 degrees for lumbar right lateral flexion; and (4) 22, 24, and 26 degrees for lum-
bar left lateral flexion.  Combining Claimant’s 15% rating for specific disorders with the 
4% range of motion deficits, Dr. Olsen assigned Claimant a 19% whole person impair-
ment rating.

 8. On January 23, 2008 Respondents filed a FAL consistent with Dr. Olsen’s 
impairment determination.  However, on March 8, 2008 Claimant filed a Notice and Pro-
posal to Select a DIME.

 9. On June 2, 2008 Claimant underwent an independent medical examina-
tion with F. Mark Paz, M.D.  Dr. Paz diagnosed Claimant with “remote L1, 2, 3 trans-
verse process fractures” and “degenerative disc disease at the L3/4 and L4/5 levels.”  
Dr. Paz also conducted range of motion testing on Claimant’s lumbar spine.  He esti-
mated flexion at 30 degrees, extension of less than 10 degrees  and right and left lateral 
flexion of 10 to 15 degrees.  Dr. Paz concluded that objective findings did not support 
Claimant’s subjective complaints and agreed with Dr. Olsen that Claimant reached MMI 
on January 23, 2008.

 10. On June 9, 2008 Claimant underwent a DIME with Bennett L. Machanic, 
M.D.  Dr. Machanic diagnosed Claimant with a chronic lower back strain, suggestions of 
facet arthropathy and possible ongoing discogenic degeneration.  He agreed with Dr. 
Olsen that Claimant had reached MMI on January 23, 2008.  However, he assigned 
Claimant a 30% whole person impairment rating for his September 16, 2004 industrial 
injuries.

 11. The 30% whole person rating included a 5% lower extremity impairment 
based on decreased sensation in the left leg over the lateral femoral cutaneous nerve.  
The 5% lower extremity rating converted to a 2% whole person impairment rating.

 12. During the DIME Dr. Machanic recorded the following lumbar range of mo-
tion measurements: (1) 15, 20 and 20 degrees flexion; (2) 10, 5 and 5 degrees exten-
sion; (3) 10, 10 and 10 degrees right lateral flexion; and (4) 10, 10 and 5 degrees left 
lateral flexion.  He thus assigned Claimant an 18% whole person impairment rating for 
range of motion loss in the lumbar spine.

 13. The 30% whole person rating also included a 13% impairment for specific 
disorders.  Dr. Machanic assigned Claimant a 7% specific disorder impairment rating 
under Table 53, section IIC of the AMA Guides for moderate-to-severe degenerative 
disc disease.  He also noted that Claimant suffered a 5% specific disorder impairment 
under section IB based on vertebral fractures and added a 1% impairment because 
Claimant suffered from two level disc problems.

 14. On September 11, 2008 Dr. Hughes performed an independent medical 
examination of Claimant.  Dr. Hughes noted that Claimant suffered “visible and palpable 



hypertonicity in the left thoracolumbar spine.”  He explained that he agreed with Dr. 
Machanic that Claimant had reached MMI on January 23, 2008.  However, he also 
noted that Claimant required maintenance medical treatment.  Moreover, Dr. Hughes 
remarked that Dr. Machanic failed to consider all three of Claimant’s  transverse process 
fractures and thus agreed with Dr. Olsen that Claimant had suffered a 15% whole per-
son impairment as  a result of specific disorders.  Dr. Hughes also determined that 
Claimant had suffered an 8% whole person intervertebral disc impairment, a 2% left 
femoral cutaneous neuropathy related whole person impairment and an 18% whole 
person range of motion impairment.  Combining all of Claimant’s ratings, Dr. Hughes 
determined that Claimant had suffered a 37% whole person impairment as a result of 
his September 16, 2004 industrial injury.

 15. On November 3, 2008 the parties conducted the evidentiary deposition of 
Dr. Paz.  He explained that Claimant provided a poor effort during range of motion test-
ing.  Dr. Paz stated that there was  no medical reason for Claimant’s  condition to have 
worsened between the time that Dr. Olsen conducted range of motion testing and the 
time when Dr. Machanic conducted range of motion testing.  He commented that, if 
there are variations between doctors  regarding range of motion testing, the AMA Guides 
require an explanation for the variation.  However, Dr. Machanic did not explain the 
variation in range of motion measurements.

 16. Dr. Paz also testified that it is improper to assign a Table 53 rating under 
specific disorders for both fractures and intervertebral soft tissue lesions.  He com-
mented that there were no objective findings consistent with Claimant’s  pain reports  and 
Claimant’s physical exam was more consistent with a nonorganic condition.  Dr. Paz 
also remarked that the degenerative changes in Claimant’s lumbar spine were not 
causally related to his September 16, 2004 industrial injury.  Finally, because there was 
no evidence of nerve root impingement at the L5 nerve root, Dr. Paz noted that Dr. 
Machanic improperly assigned Claimant a lower extremity impairment rating.

 17. Dr. Paz agreed with Dr. Olsen that Claimant had suffered a 19% whole 
person impairment.  He also noted that Claimant did not require any additional medical 
treatment for his industrial injury.

 18. Respondents have produced clear and convincing evidence to overcome 
Dr. Machanic’s  18% whole person range of motion impairment.  ATP Dr. Olsen recorded 
the following lumbar range of motion measurements for Claimant: (1) 53 and 54 de-
grees for lumbar flexion; (2) 25, 26, and 27 degrees for lumbar extension; (3) 22, 23, 
and 25 degrees for lumbar right lateral flexion; and (4) 22, 24, and 26 degrees for lum-
bar left lateral flexion.  Dr. Olsen thus assigned Claimant a 4% whole person impairment 
rating for range of motion deficits.  In contrast, Dr. Machanic recorded the following lum-
bar range of motion measurements for Claimant: (1) 15, 20 and 20 degrees flexion; (2) 
10, 5 and 5 degrees extension; (3) 10, 10 and 10 degrees right lateral flexion; and (4) 
10, 10 and 5 degrees  left lateral flexion.  He thus assigned Claimant an 18% whole per-
son impairment rating for range of motion loss in the lumbar spine.  The measurement 
disparities between Dr. Olsen and Dr. Machanic are significant.  Dr. Machanic thus did 



not follow the AMA Guides in failing to reconcile or resolve the significant differences 
between his range of motion measurements and Dr. Olsen’s range of motion measure-
ments.  Based on the persuasive testimony of Dr. Paz that Claimant provided poor effort 
during range of motion testing and Dr. Olsen’s credible range of motion determinations, 
Claimant is entitled to a 4% whole person impairment rating for range of motion deficits.

19. Respondents have failed to produce clear and convincing evidence to es-
tablish that it is highly probable that Dr. Machanic’s ratings, other than range of motion 
impairments, were incorrect.  Dr. Machanic assigned Claimant a 2% whole person im-
pairment rating for decreased sensation in the left leg and a 13% whole person impair-
ment rating for specific spinal disorders that included degenerative disc disease.  The 
credible report of Dr. Hughes supports Dr. Machanic’s DIME determinations.  In fact, Dr. 
Hughes assigned Claimant a 15% whole person impairment for three transverse proc-
ess fractures.  He also determined that Claimant had suffered an 8% whole person in-
tervertebral disc impairment and a 2% left femoral cutaneous neuropathy related whole 
person impairment.  Although Dr. Olsen and Dr. Paz did not attribute some of Claimant’s 
symptoms to the September 16, 2004 industrial injury and assigned Claimant a different 
impairment rating, their opinions constitute a mere difference of medical opinion.  Re-
spondents have thus failed to produce unmistakable evidence that Dr. Machanic’s  im-
pairment determinations, other than range of motion deficits, were incorrect.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a worker’s compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a worker’s compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A worker’s 
compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 



bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

4. A DIME physician's  findings of MMI, causation, and impairment are bind-
ing on the parties unless overcome by “clear and convincing evidence.”  §8-42-
107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004).  “Clear and convincing evidence” is  evidence that demonstrates that 
it is  “highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. Indus-
trial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, to 
overcome a DIME physician's opinion, “there must be evidence establishing that the 
DIME physician's determination is incorrect and this  evidence must be unmistakable 
and free from serious or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 
(ICAP, Oct. 4, 2001).  The mere difference of medical opinion does  not constitute clear 
and convincing evidence to overcome the opinion of the DIME physician.  Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); 
see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000).

5. A DIME physician is  required to rate a claimant’s impairment in accor-
dance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial Claim Ap-
peals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  Whether the DIME physician prop-
erly applied the AMA Guides to determine the impairment rating is generally a question 
of fact for the ALJ.  In Re Goffinett, W.C. No. 4-677-750 (ICAP, Apr. 16, 2008).

6. The AMA Guides specifically address the issue of clinical findings that are 
inconsistent with the findings in the record.  According to the AMA Guides, when clinical 
findings are inconsistent, “the step of determining the percentage of impairment is 
meaningless and should not be carried out until communication between the involved 
physicians or further clinical investigation resolves the disparity.” §1.2, American Medi-
cal Association Guides to the Evaluation of Permanent Impairment, Third Edition (Re-
vised); see Goffinett v. Cocat Inc., W.C. No. 4-677-750 (Apr. 16, 2008) (concluding that 
ALJ properly determined that the respondents has overcome the DIME physician’s im-
pairment rating by clear and convincing evidence because the DIME physician had 
failed to resolve a disparity in range of motion findings as required by the AMA Guides). 

7. As found, Respondents have produced clear and convincing evidence to 
overcome Dr. Machanic’s 18% whole person range of motion impairment.  ATP Dr. 
Olsen recorded the following lumbar range of motion measurements for Claimant: (1) 53 
and 54 degrees for lumbar flexion; (2) 25, 26, and 27 degrees  for lumbar extension; (3) 
22, 23, and 25 degrees for lumbar right lateral flexion; and (4) 22, 24, and 26 degrees 
for lumbar left lateral flexion.  Dr. Olsen thus assigned Claimant a 4% whole person im-
pairment rating for range of motion deficits.  In contrast, Dr. Machanic recorded the fol-
lowing lumbar range of motion measurements for Claimant: (1) 15, 20 and 20 degrees 
flexion; (2) 10, 5 and 5 degrees extension; (3) 10, 10 and 10 degrees right lateral flex-
ion; and (4) 10, 10 and 5 degrees left lateral flexion.  He thus assigned Claimant an 
18% whole person impairment rating for range of motion loss in the lumbar spine.  The 
measurement disparities between Dr. Olsen and Dr. Machanic are significant.  Dr. 



Machanic thus  did not follow the AMA Guides in failing to reconcile or resolve the sig-
nificant differences between his  range of motion measurements and Dr. Olsen’s range 
of motion measurements.  Based on the persuasive testimony of Dr. Paz that Claimant 
provided poor effort during range of motion testing and Dr. Olsen’s credible range of mo-
tion determinations, Claimant is entitled to a 4% whole person impairment rating for 
range of motion deficits.

 8. As found, Respondents have failed to produce clear and convincing evi-
dence to establish that it is highly probable that Dr. Machanic’s ratings, other than range 
of motion impairments, were incorrect.  Dr. Machanic assigned Claimant a 2% whole 
person impairment rating for decreased sensation in the left leg and a 13% whole per-
son impairment rating for specific spinal disorders  that included degenerative disc dis-
ease.  The credible report of Dr. Hughes supports Dr. Machanic’s DIME determinations.  
In fact, Dr. Hughes assigned Claimant a 15% whole person impairment for three trans-
verse process fractures.  He also determined that Claimant had suffered an 8% whole 
person intervertebral disc impairment and a 2% left femoral cutaneous neuropathy re-
lated whole person impairment.  Although Dr. Olsen and Dr. Paz did not attribute some 
of Claimant’s  symptoms to the September 16, 2004 industrial injury and assigned 
Claimant a different impairment rating, their opinions constitute a mere difference of 
medical opinion.  Respondents have thus failed to produce unmistakable evidence that 
Dr. Machanic’s impairment determinations, other than range of motion deficits, were in-
correct.  

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Respondents have overcome Dr. Machanic’s 18% whole person impair-
ment rating based on range of motion deficits  by clear and convincing evidence.  Claim-
ant suffered a 4% whole person impairment based on range of motion deficits.

2. Respondents have failed to overcome the reminder of Dr. Machanic’s im-
pairment ratings by clear and convincing evidence.

3. Any issues not resolved in this Order are reserved for future determina-
tion.

DATED: January 23, 2009.
Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-768-272



ISSUES

¬ Did the claimant prove by a preponderance of the evidence that on August 2, 
2008, he sustained an injury to his low back arising out of and in the course of his em-
ployment as a warehouseman?
¬ Did the claimant prove by a preponderance of the evidence that the alleged in-
dustrial injury rendered him temporarily and totally disabled?
¬ Did the claimant prove by a preponderance of the evidence that he is entitled to 
receive authorized, reasonable and necessary medical treatment as a result of the al-
leged injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following find-
ings of fact:

1. On Saturday, August 2, 2008, the employer employed the claimant as an order 
selector in the employer’s warehouse.  The claimant worked in the “dry grocery” section.  
The claimant’s duties required him to pick cases of groceries as directed by an elec-
tronic order system.  This job involved considerable physical effort because the claimant 
was required to pick up cases of groceries, place them on a pallet, and move them to 
another location.  The claimant’s usual hours of work were from 6:00 a.m. to 2:30 p.m.  
Mr. Ray Roberts supervised the claimant.
2. The claimant had been working for the employer since 1997.  In October 2007 
the claimant sustained an admitted work-related injury to his left knee.  This injury re-
quired surgery and caused the claimant to be experience temporary total disability 
(TTD), and temporary partial disability (TPD) through the end of May 2008.
3. The employer had negotiated a production quota with the claimant’s union that 
required employees in the claimant’s job description to pick 200 cases of groceries per 
hour.  Failure to meet the production quota subjected employees to a stepped discipli-
nary process.  The first violation within a twenty-six week period would result in a written 
warning.  The second violation would result in a one-day suspension.  The third violation 
would result in a three-day suspension.  The fourth violation would result in a week’s 
suspension.  The final violation would result in termination from employment.  
4. The stepped disciplinary policy also applied to other types of violations such as 
attendance.
5. The claimant was familiar with the stepped disciplinary policy.  He had received 
one written warning for a production violation in 2007.  He had also received written 
warnings pertaining to his attendance.
6. Following his release to full duty in June 2008, the claimant was exempted from 
meeting the production quota for a period of time.  However, the claimant was subject to 
the quota by the end of July 2008.  For the week ending July 26, 2008, the claimant av-
eraged only 199 cases of groceries per hour.
7. On August 2, 2008, immediately prior to the commencement of the claimant’s 
shift, Mr. Roberts issued the claimant a written warning for failure to meet the production 
quota for the week ending July 26, 2008.  



8. The claimant signed the August 2, 2008, written warning “under protest.”  The 
claimant alleged that the electronic system for picking orders had malfunctioned cutting 
into his productivity and causing him to miss the quota.  The employer investigated the 
alleged malfunction and made an allowance for the problem by increasing the amount 
of “down time” that the claimant was permitted.  However, the employer persisted in the 
written warning because, even with the adjustment, the claimant still failed to meet the 
quota for the week ending July 26, 2008.
9. For the week of July 26, 2008, to August 2, 2008, the claimant’s production again 
fell below the production quota.  On August 2, 2008, the claimant was aware of his fail-
ure to meet the quota during the previous week, and knew that he would receive a sec-
ond written warning for substandard production.  The violation for the week ending 
August 2, 2008, would have subjected the claimant to a one-day suspension.  However, 
on August 2, 2008, the claimant was not subject to termination unless he committed 
three additional production violations within the allotted period of time.
10. The claimant is a plaintiff in an ongoing EEOC class action lawsuit against the 
employer.  Insofar as the lawuit pertains to the claimant, it involves an allegation that the 
employer permitted the presence in the workplace of symbols that are offensive to the 
claimant’s religon.  The claimant testified that approximately 2 years before August 2, 
2008, one of the employer’s superintendents requested the claimant to meet with the 
employer’s attorneys in the EEOC action.  The claimant refused to meet with the attor-
neys.  The claimant testified that since he refused to meet with the attorneys he be-
lieves the employer has watched him more closely than it did before and singled him out 
for unfair treatment, particularly with regard to breaks.
11. The claimant testified that on August 2, 2008, at about 7:30 a.m., he was picking 
up a case of juice that was located on the floor of the warehouse.  The claimant stated 
that as he turned or twisted to pick up the case he experienced a pop and the onset of 
pain in his lower back.  The claimant immediately reported this incident to Mr. Roberts.
12. When the claimant reported the injury, Mr. Roberts provided the claimant with a 
document describing the employer’s workers’ compensation procedures and referred 
the claimant to the Aurora Medical Center (AMC) emergency room for treatment.  AMC 
was not the employer’s usual provider for workers’ compensation injuries, but the claim-
ant was sent there because it was a weekend.  The document given to the claimant in-
structed him to return to the employer’s warehouse with his “paperwork.”  
13. The claimant went to the MCA emergency room where Dr. Joseph Loran, M.D, 
treated him.  Dr. Loran diagnosed “acute lumbar strain” and prescribed medications in-
cluding Valium and Vicodin.  The claimant was advised to “follow up with [his] doctor in 
about three days,” to relax in bed for severe back pain and to avoid lifting anything over 
15 pounds 
14. The claimant did not return to the employer’s premises on August 2, 2008.  He 
did speak by telephone with the employer’s human resource director, Angel Seydel, on 
Monday, August 4, 2006.
15. On Wednesday August 6, 2006, the claimant reported to the employer’s regular 
workers’ compensation provider, Health One Occupational Medicine and Rehabilitation 
(Health One).  At Health One Dr. John Sanidas, M.D. examined the claimant.  The 
claimant gave a history that he was a warehouseman and the he was “lifting a case and 
felt a pop and pain in his back.”  Dr. Sanidas noted the claimant walked with a slight 



scoliosis secondary to pain and demonstrated tenderness in the paravertebral muscles 
bilaterally.  Dr. Sanidas stated the claimant had “significant muscle spasm and tender-
ness to the examination.”  Dr. Sanidas assessed “lumbosacral strain” and prescribed 
Vicodin, Flexeril, and 6 treatments of physical therapy.  Dr. Sanidas removed the claim-
ant from work until a follow-up visit scheduled for August 11, 2008.  Dr. Sanidas com-
pleted a Physician’s Report of Workers’ Compensation Injury (Form WC 164) where he 
marked a box indicating that his objective findings were consistent with the history of a 
work related injury.
16. Dr. Sanidas again examined the claimant on August 11, 2008.  Dr. Sanidas noted 
tenderness of the paravertebral muscles and “significant muscle spasm.”  Dr. Sanidas 
stated that it was unsafe for the claimant to return to work, but consideration might be 
given to a light duty position if the claimant showed progress by August 14, 2008.
17. The claimant credibly testified that he attempted to begin physical therapy as di-
rected by Dr. Sanidas.  However, when the claimant reported for the first physical ther-
apy session he was advised that the insurer was denying the claim and therapy would 
not be provided.  The claimant then telephoned the insurance adjuster who confirmed 
that the claim was denied.  The ALJ infers from this series of events that the insurer was 
fully aware that medical treatment was being denied to the claimant because the claim 
was under denial.  Indeed, the ALJ infers that the insurer advised the previously author-
ized providers that the claim was under denial and payment of their bills was in ques-
tion.  Despite the call from the claimant the insurance adjuster did not refer the claimant 
to any other providers willing to provide treatment.
18. Following this series of events the claimant sought treatment from his personal 
medical provider, Kaiser Permanente.  However, Kaiser refused to provide additional 
treatment after it learned of the possibility that the injury was related to a workers’ com-
pensation claim.
19. After Kaiser refused to treat the claimant, his was seen by Dr. David Yamamoto.  
The claimant visited Dr. Yamamoto on referral from his attorney.  Dr. Yamamoto exam-
ined the claimant on September 2 and September 16, 2008.  The claimant provided a 
history that on August 2, 2008, he felt a pop and experienced pain in his low back when 
lifting a case of juice weighing 30 to 35 pounds.  Dr. Yamamoto assessed a “strain of the 
lumbar region.”  Dr. Yamamoto opined that, “This appears clearly to be a workers’ com-
pensation case.”
20. The claimant proved it is more probably true than not that on August 2, 2008; he 
sustained a low back injury while lifting a case of juice, and that at the time of the injury 
the claimant was performing the duties of his employment as a warehouseman.  The 
claimant’s testimony that he sustained an injury is found to be credible.  The claimant’s 
testimony that he sustained a back injury while lifting a case of juice is corroborated by 
evidence that he immediately reported an injury to his supervisor and was referred for 
treatment at the AMC.  The claimant followed through and obtained treatment at AMC 
on August 2, where he was prescribed medications and restricted from performing his 
work.  When Dr. Sanidas examined the claimant on August 6, 2008, the doctor noted 
muscle spasm and diagnosed a lumbar strain consistent with a work-related injury.  The 
ALJ finds the presence of documented muscle spasm constitutes an objective indication 
that the claimant had been injured.  



21. The ALJ is not persuaded by evidence and the possible inference that the claim-
ant falsely reported the August 2, 2008, injury because he was concerned the employer 
would terminate him for poor productivity.  The ALJ finds that under the employer’s 
stepped disciplinary procedure the claimant was subject to several additional warnings 
before termination was authorized.  The claimant, who was familiar with the stepped 
disciplinary policy, probably did not have any concern that he was about to be termi-
nated on August 2, 2008.  Neither is the ALJ persuaded that the claimant falsely re-
ported the injury because he was angry with the employer over the EEOC matter, or the 
employer’s alleged mistreatment of the claimant stemming from his refusal to meet with 
the employer’s attorneys.  The ALJ finds the claimant was a long time employee of the 
employer, and that the EEOC matter had been pending for approximately two years be-
fore the events of August 2, 2008.  The ALJ finds it is improbable that the EEOC lawsuit 
and related issues suddenly incited the claimant suddenly to file a false report of injury 
on August 2, 2008. 
22. The parties stipulated the claimant’s average weekly wage (AWW) is $860.
23. The claimant proved it is more probably true than not that he has been temporar-
ily and totally disabled from performing the duties of his regular employment as a ware-
houseman since August 4, 2008.  The medical records from AMC, Dr. Sanidas and Dr. 
Yamamoto all demonstrate that the claimant has been medically restricted from per-
forming his regular duties since he reported to the emergency room on August 2, 2008.  
Moreover, the claimant credibly testified that he has not returned to work since August 
2, 2004, and he believes he is unable to perform the duties of his pre-injury employment 
because of his ongoing symptoms.
24. The ALJ concludes that AMC, Dr. Sanidas, Kaiser, and Dr. Yamamoto constitute 
authorized treating physicians (ATP) for this injury.  The employer referred the claimant 
to AMC and Dr. Sanidas.  Dr. Sanidas referred the claimant for physical therapy.  How-
ever, when the claimant reported for treatment the physical therapy provider refused to 
render care because it had been informed the claim was denied.  The claimant notified 
the insurer of the physical therapist’s refusal to provide treatment by calling the adjuster.  
However, the adjuster did not appoint a new provider, nor did she direct the claimant to 
return to Dr. Sanidas.  Rather she simply affirmed that the claim would be denied.  The 
ALJ infers from this evidence that the insurer had informed the previously authorized 
providers that the claim would be denied and that payment of their bills was in question.  
The ALJ further finds that the insurer led the claimant to believe that no further author-
ized treatment was available to him.  The ALJ finds that in light of these circumstances 
there were no authorized treating providers willing to render care based solely on their 
medical judgment, and the insurer declined to appoint willing providers.  Thus, the right 
to select the ATP passed to the claimant.  The claimant initially selected Kaiser, but Kai-
ser refused to provide treatment for non-medial reasons upon learning that the injury 
was possibly work related.  The claimant then selected treatment with Dr. Yamamoto.
25. The ALJ infers from the medical records of AMC, Dr. Sanidas, and Dr. Yama-
moto, that the services and treatments provided to the claimant have been reasonable 
and necessary to cure and relieve the effects of the work related back injury.  The pro-
viders have diagnosed a back strain and prescribed treatments that they consider ap-
propriate for the claimant’s condition.  These treatments include medical examinations, 
medications and physical therapy.



CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitle-
ment to benefits  by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

COMPENSABILITY OF ALLEGED INJURY

 The claimant alleges that he proved by a preponderance of the evidence that on 
August 2, 2008, he sustained a low back injury arising out of and in the course of his 
employment when he picked up a case of juice.  The respondents contend the claimant 
failed to meet his burden of proof.  The respondents  assert that the evidence estab-
lishes the claimant made a false claim of injury because he feared termination resulting 
from poor productivity, and because he harbored ill will towards the employer as  evi-
denced by the EEOC lawsuit and the claimant’s allegations of mistreatment stemming 
from his refusal to meet with the employer’s attorneys.  The ALJ agrees with the claim-
ant.

 The claimant was required to prove by a preponderance of the evidence that at 
the time of the injury he was performing service arising out of and in the course of the 
employment, and that the injury was proximately caused by the performance of such 
service.  Section 8-41-301(1)(b) & (c), C.R.S.  The question of whether the claimant met 
the burden of proof is one of fact for determination by the ALJ.  City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 
844 (Colo. App. 2000).



 An injury occurs "in the course of" employment where the claimant demonstrates 
that the injury occurred within the time and place limits  of his employment and during an 
activity that had some connection with his work-related functions.  See Triad Painting 
Co. v. Blair, 812 P.2d 638 (Colo. 1991).  The "arising out of " element is narrower and 
requires claimant to show a causal connection between the employment and the injury 
such that the injury has its origins in the employee's  work-related functions  and is suffi-
ciently related to those functions to be considered part of the employment contract.  See 
Triad Painting Co. v. Blair, supra.  

 As determined in Findings of Fact 20 and 21, the claimant proved it is  more 
probably true than not that on August 2, 2008, he sustained a low back injury arising out 
of and in the course of his  employment as a warehouseman when he lifted the case of 
juice.  The ALJ credits the claimant’s testimony concerning the time, place and cause of 
the low back injury. As found, the ALJ concludes  that the medical records corroborate 
the claimant’s testimony, especially Dr. Sanidas’s  reports documenting the presence of 
muscle spasm contemporaneous with the alleged injury.  For the reasons stated in Find-
ing of Fact 21, the ALJ is not persuaded by the respondents’ argument that the evidence 
establishes that the claimant falsified the report of injury because he was afraid of ter-
mination or because of enmity towards the employer stemming from the EEOC com-
plaint and its aftermath.

TEMPORARY TOTAL DISABILITY BENEFITS

 The claimant seeks an award of TTD benefits commencing August 4, 2008, and 
continuing until terminated by law or order.  The ALJ concludes  the claimant proved en-
titlement to an award of TTD benefits.

To prove entitlement to TTD benefits, claimant must prove that the industrial in-
jury caused a disability lasting more than three work shifts, that he left work as a result 
of the disability, and that the disability resulted in an actual wage loss.  PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. Industrial Claim 
Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-103(1)(a), C.R.S., re-
quires the claimant to establish a causal connection between a work-related injury and a 
subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, 
supra.  The term disability, connotes two elements: (1) Medical incapacity evidenced by 
loss or restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element of disability 
may be evidenced by a complete inability to work, or by restrictions which impair the 
claimant's ability effectively and properly to perform his  regular employment.  Ortiz v. 
Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  TTD benefits ordinarily con-
tinue until one of the occurrences listed in § 8-42-105(3), C.R.S.; City of Colorado 
Springs v. Industrial Claim Appeals Office, supra.

The existence of disability presents a question of fact for the ALJ.  There is no 
requirement that the claimant produce evidence of medical restrictions imposed by an 



ATP, or by any other physician.  Rather, lay evidence alone may be sufficient to estab-
lish disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).

The ALJ concludes the claimant proved he is entitled to an award of TTD benefits 
commencing August 4, 2008, and continuing.  As determined in Finding of Fact 23, the 
ALJ credits the medical evidence demonstrating that the claimant has been restricted 
from performing the duties of his  regular employment since the date of the injury.  
Moreover, the ALJ credits the claimant’s  own testimony indicating that he is  unable to 
perform the duties  of his  pre-injury employment as a warehouseman.  The ALJ con-
cludes the claimant has demonstrated a total wage loss because he credibly testified 
that he has not returned to any work since the date of the injury.

There is no credible or persuasive evidence that the claimant’s right to receive 
TTD benefits  commencing August 4, 2008, is  subject to termination at some later date 
pursuant to § 8-42-105(3).  Indeed, the respondents do not even argue that termination 
of TTD benefits is appropriate if the claimant is entitled to TTD benefits commencing 
August 4.

MEDICAL BENFEITS

 Respondents are liable to provide medical treatment that is  reasonable and nec-
essary to cure and relieve the effects of the industrial injury.  Section 8-42-101(1)(a), 
C.R.S. 2005.  The question of whether the claimant proved treatment is reasonable and 
necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002).

 Section 8-43-404(5)(a), C.R.S. gives the respondents the right in the first in-
stance to select the ATP.  Authorization refers  to a physician’s legal status to treat the 
industrial injury at the respondents’ expense.  Bunch v. Industrial Claim Appeals Office, 
148 P.3d 381 (Colo. App. 2006); Popke v. Industrial Claim Appeals Office, 944 P2d. 677 
(Colo. App. 1997).  Authorized providers include those medical providers  to whom the 
claimant is  directly referred by the employer, as well as providers  to whom an ATP refers 
the claimant in the normal progression of authorized treatment.  Town of Ignacio v. In-
dustrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002); City of Durango v. Duna-
gan, 939 P.2d 496 (Colo. App. 1997).  Once an ATP has been designated the claimant 
may not ordinarily change physicians or employ additional physicians without obtaining 
permission from the insurer or an ALJ.  If the claimant does so, the respondents  are not 
liable for the unauthorized treatment.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 
228 (Colo. App. 1999).

 Section 8-43-404(5)(a) contemplates that respondents will designate a physician 
who is willing to provide treatment without regard to non-medical issues such as the 
prospects for payment in the event the claim is ultimately denied.  Lutz v. Industrial 
Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. University of Colorado 
Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988).  If the authorized treating 
provider refuses to render treatment for non-medical reasons, such as a belief that the 
injury in not work related and payment may not be forthcoming from the insurer, the 



right of selection passes to the claimant.  Where treatment is  denied for non-medical 
reasons the insurer must, upon notice of such denial, forthwith appoint a new authorized 
provider or the right of selection passes to the claimant.  See Rogers v. Industrial Claim 
Appeals Office, 746 P.2d 565 (Colo. App. 1997); Scoggins v. Air Serv., W. C. No. 4-642-
757 (ICAO March 31, 2006).

 The ALJ concludes that AMC and Dr. Sanidas were authorized providers be-
cause the employer referred the claimant to them for treatment.  The ALJ concludes that 
Kaiser and Dr. Yamamoto are also authorized treating physicians.  As determined in 
Finding of Fact 24, the physical therapist to whom Dr. Sanidas  referred the claimant re-
fused to provide services for non-medical reasons.  Specifically, the physical therapy 
provider refused to provide treatment because it had been informed the compensability 
of the claim would be denied.  When the insurance adjuster was informed of the refusal 
to treat, she did not direct the claimant to return to Dr. Sanidas, nor did she appoint a 
new treating provider or physician.  Rather, she simply reaffirmed to the claimant that 
the claim was denied.  The ALJ concludes that in this  circumstance the right of selection 
passed to the claimant because the insurer was refusing to designate a provider that 
would render treatment regardless of non-medial issues.  The claimant initially selected 
Kaiser.  However, Kaiser refused to provide ongoing treatment for non-medical reasons.  
The claimant then selected Dr. Yamamoto as the authorized provider.

 As determined in Finding of Fact 25, the services and treatments provided by 
AMC, Dr. Sanidas, and Kaiser, and Dr. Yamamoto have been reasonable and necessary 
to cure and relieve the effects of the claimant’s compensable back strain.  Therefore, 
the respondents are liable to pay for these treatments.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. The respondents shall pay claimant interest at the rate of 8% per annum 
on compensation benefits not paid when due.

2. Issues not resolved by this order are reserved for future determination.
3. The respondents shall pay temporary total disability benefits commencing 

August 4, 2008, and continuing until terminated in accordance with law or order.  Such 
benefits shall be paid at the statutory rate based upon the stipulated average weekly 
wage.

4. The respondents shall pay for medical treatment that is  reasonable and 
necessary to cure and relieve the effects  of the industrial injury.  The respondents are 
liable for the reasonable and necessary treatments rendered by AMC, Dr. Sanidas, Kai-
ser, and Dr. Yamamoto.

DATED: January 27, 2009



David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-747-136

ISSUES

•  Relatedness:  Whether Claimant’s low back condition was caused, accelerated, 
or otherwise aggravated by her compensable work injury.

•  Medical Benefits:  Whether Claimant’s low back surgery performed on April 9, 
2008, was reasonable, necessary, and related to her work injury.

•  Medical Benefits:  Whether Claimant’s low back surgery performed on April 9, 
2008, was authorized.

•  Termination of Temporary Disability Benefits:  Whether Claimant’s temporary dis-
ability benefits should be terminated as of May 1, 2008.

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact: 

1. On January 7, 2008, Claimant fell in Employer’s parking lot fracturing her left an-
kle.  Following the accident, Claimant was taken to the emergency room at Memorial 
Hospital, where she denied pain in any other location except her left ankle.  While at 
Memorial Hospital, Claimant reported that she had a recent history of a lumbar herni-
ated disc, she reported that she had been treated with three sets of lumbar epidural 
steroid injections over the past few months, and she reported that she had been improv-
ing some.  

2. Sometime following the work injury, Claimant began experiencing an increase in 
her low back symptoms which Claimant attributed to the injury.

3. Claimant had low back and right leg problems prior to her work injury.  On De-
cember 10, 2001, Claimant underwent a lumbar MRI, which showed a broad based disc 
herniation projecting posteriorly and to the right at L5-S1, causing displacement of the 
right S1 nerve root sheath.  Claimant testified that these symptoms resolved without fur-
ther treatment.  

4. On September 24, 2007, Claimant was evaluated by Fred Thayer, PA-C, who 
noted Claimant’s complaints of right sciatic nerve area pain which she indicated had 
been present for three weeks.  Mr. Thayer referred Claimant for x-rays, he administered 
an injection, and he referred her to occupational therapy.



5. The x-ray taken on September 24, 2007, revealed moderate degenerative 
changes at L5-S1 disc space with loss of disc space height.

6. Claimant’s private health insurance carrier authorized 25 occupational therapy 
appointments.  On October 10, 2007, Claimant was seen for the first time at Memorial 
Hospital Occupational Therapy, complaining of severe right sided low back pain and 
right lower extremity pain with numbness down her right leg to her foot.  Claimant had 
decreased flexibility, decreased core stability, decreased posture, disturbed sleep, and 
increased pain with sitting.  On October 17, 2007, Claimant notified her therapist that 
she had no change in pain, and her pain was waking her up at night.  Claimant did not 
feel the occupational therapy was helping her, so she discontinued it. Mr. Thayer re-
ferred Claimant for a lumbar MRI and a surgical consultation.

7. A lumbar MRI obtained on October 16, 2007, showed multilevel posterior, disc 
herniations creating narrowings of the spinal canal.  The MRI also showed a L5-S1 pro-
trusion, greatest on the right side, where it contacted the intraspinal portion of right S1 
nerve, probably mildly displacing the nerve at that site.  

8. On October 23, 2007, Dr. Orderia Mitchell performed a surgical evaluation.  On 
that date, in conjunction with her appointment, Claimant filled out a form entitled ”Ques-
tionnaire for Chronic Back Patients”.  In responding to this questionnaire, Claimant de-
scribed her problem as low back pain, and right buttock, thigh, calf and foot numbness 
and tingling, worse with sitting or lying down.  Claimant further described constant nerve 
pain in the right low back, leg and foot with numbness and tingling.

9. On October 23, 2007, in the course of his evaluation, Dr. Mitchell obtained a his-
tory from Claimant, he reviewed Claimant’s lumbar MRIs, and he performed a physical 
examination.  Based on his evaluation, Dr. Mitchell diagnosed Claimant as having multi-
ple level degenerative disc disease, spinal stenosis, with significant foraminal stenosis, 
L5-S1 right, and facet hypertrophic changes. Dr. Mitchell recommended Claimant un-
dergo a trial of epidural steroid injections at L5-S1, “to hopefully alleviate her leg pain 
and improve her symptoms.” 

10. Dr. Mitchell discussed with Claimant the possibility of surgery, but he wanted to 
try a more conservative approach to start.  Dr. Mitchell opined that as of October 23, 
2007, Claimant had a surgical lesion at L5-S1.  Dr. Mitchell knew that low back surgery 
was inevitable, but he did not know when it would occur.  

11. Claimant received right sided, L5-S1, lumbar epidural steroid injections on Octo-
ber 29, 2007, November 12, 2007, and December 10, 2007.  The injections improved, 
but did not resolve Claimant’s symptoms.  The low back and right leg symptoms were 
symptomatic just prior to Claimant’s work injury.

12. Immediately following the injury on January 7, 2008, Claimant’s dislocated left 
ankle was put back into place, and later that day, Claimant underwent a left ankle open 



reduction internal fixation procedure by Dr. Richard Meinig.  Claimant was released from 
the hospital the following day.  

13. Claimant was non-weight bearing on her left leg for at least four weeks.  Claimant 
was at home, and her physicians directed her to use a walker around her house.  
Claimant was completely off of work until March 3, 2008.     

14. On January 8, 2008, Claimant filled out a form entitled “Claimant Statement”.  In 
her statement, Claimant described her work injury as a left dislocated trimalleolar frac-
ture.   Claimant filled out a pain diagram showing the location of her injury as being at 
the left ankle.  Claimant did not indicate that she injured her low back as a result of the 
accident, nor did Claimant identify her low back as an injured area in her pain diagram.

15. Claimant followed up with Dr. Meinig on January 11, 2008 and January 18, 2008, 
but Dr. Meinig’s reports for those dates of service make no mention of low back com-
plaints.  Following Claimant’s work injury, there was no documentation of any low back 
or right leg complaints until January 23, 2008.  

16. On January 23, 2008, Claimant filled out a claim questionnaire in which she indi-
cated to a prior history of low back and right leg pain, numbness and tingling, with three 
lumbar epidural steroid injections.  Claimant further indicated that her low back and right 
leg symptoms were 75% resolved prior to January 7, 2008 injury.  

17. On January 28, 2008, Claimant began treating with Dr. Cynthia Lund at Memorial 
Health System’s Occupational Clinic.  During that visit, Claimant complained of the 
same low back and right leg problems she had prior to her work accident.  Dr. Lund rec-
ommended consultations with Dr. Meinig for the left ankle, and Dr. Mitchell for the low 
back, and she further recommended a lumbar MRI, and a lumbar epidural steroid injec-
tion for pain control.  Dr. Lund also noted that she felt Claimant twisted her low back 
when she fell which exacerbated her pain in addition to use of the walker.  

18. Claimant’s February 4, 2008, lumbar MRI showed stable disc and facet degen-
erative changes, stable neural foraminal narrowing at L3-4, L4-5, and L5-S1, and a re-
solved extruded left sided L4-5 disc fragment.  

19. The physicians who have compared the pre and post work injury lumbar MRIs 
have opined that there were no changes in Claimant’s underlying pathology.  Specifi-
cally, Dr. Charles Seibert, a neuroradiologist, opined that the chronic multilevel spondy-
losis abnormalities preexisted the work injury, and the disc, facet and foraminal abnor-
malities at L5-S1 also preexisted the work injury.  None of those abnormalities showed 
progression or aggravation when the post-accident MRI was compared with the pre-
accident MRI.   Dr. Mitchell also compared the lumbar MRIs and opined that Claimant’s 
pre work injury and post work injury lumbar MRIs were essentially the same. 

20. On February 11, 2008, Claimant underwent a lumbar epidural steroid injection 
which helped Claimant’s low back and right leg pain for a couple of weeks.  



21. Claimant saw Dr. Mitchell on March 10, 2008.  Dr. Mitchell opined that if Claimant 
failed conservative treatment, she would probably need a microdiscectomy on the right 
L5-S1.  According to Dr. Mitchell, Claimant still had the symptoms he had seen her for 
on October 23, 2007.  Dr. Mitchell indicated that the work injury caused a slight gait 
change, but he admitted that the only difference in Claimant’s low back and right leg 
from before and after her work injury was Claimant’s subjective report of increased pain.   

22. On March 17, 2008, Dr. Lund reported that Claimant’s left ankle was much better, 
but Claimant had ongoing sciatica in her right low back with numbness in her leg and 
foot.  

23. On March 31, 2008, Claimant had a nerve conduction test which was interpreted 
as showing an acute L5-S1 radiculopathy.  Dr. Mitchell opined that the radiculopathy 
was present prior to the January 7, 2008 work injury.   On  April 1, 2008, Dr. Mitchell re-
viewed the EMG results, and he documented that Claimant was seeking something 
more aggressive.  Dr. Mitchell recommended a lumbar L5-S1 discectomy.  Surgery was 
scheduled for April 9, 2008.  

24. On April 1, 2008, Dr. Lund took Claimant completely off of work.  Prior to that 
date, Drs. Meinig and Lund, had authorized Claimant to return to modified work (four 
hours per day) beginning March 3, 2008.  On March 17, 2008, Dr. Lund continued 
Claimant on modified work (six hours per day).  Claimant testified that by April 1, 2008, 
her ankle injury was not preventing her from working full time; rather, she was having 
difficulty working due to her back condition and the associated prescription pain medica-
tions.   

25. On April 3, 2008, Dr. Robert Messenbaugh, an orthopaedic surgeon, performed a 
record review.  Dr. Messenbaugh concluded that:  (1) Claimant was in need of the mi-
crodiscectomy even before the work injury, (2) the recommended low back surgery was 
for pathology identified prior to the work related injury, and (3) the January 7, 2008,inci-
dent was in no way responsible for the need for surgery.  

26. On April 7, 2008, Insurer sent a letter to Dr. Mitchell denying authorization for the 
requested low back surgery based on relatedness.  Claimant elected to go forward with 
the surgery anyway.  The low back surgery was not an emergency surgery.  

27. Dr. Mitchell’s April 9, 2008, operative report documents a pre and post operative 
diagnosis of a right L5-S1 herniated disc, degenerative disc disease in the lumbar spine, 
lumbar spine foraminal stenosis, facet hypertrophic changes, and congenitally short pe-
dicles.  Dr. Mitchell performed a L5-S1 discectomy, L5-S1 foraminotomy, and a L5-S1 
mesiofacetectomy.  

28. Dr. Mitchell admitted that Claimant would have needed the April 9, 2008, surgery 
even without the January 7, 2008, work injury.  According to Dr. Mitchell, the January 7, 
2008, accident did not cause any new pathology in Claimant’s back.  Dr. Mitchell also 



admitted that an altered gait caused by the left ankle injury did not change the pathology 
in Claimant’s back.

29. According to the General Admission of Liability filed on June 18, 2008, Insurer 
paid Claimant temporary total disability benefits from January 8, 2008, thru March 4, 
2008, and temporary partial disability benefits from March 4, 2008, thru June 8, 2008.  
Benefits were terminated on June 8, 2008, secondary to Claimant’s return to full duty 
work.  

30. On May 1, 2008, Respondents filed a petition to terminate Claimant’s temporary 
disability benefits from that date forward.  In their petition to terminate benefits, Respon-
dents argued that Claimant’s lost wages after her April 9, 2008, low back surgery were 
directly related to the low back surgery, which was unrelated to her work injury.  

31. On June 2, 2008, Dr. Meinig responded to Respondents’ counsel’s May 8, 2008 
letter, indicating Claimant’s left ankle injury was at MMI.  Dr. Meinig indicated that 
Claimant did not need any work restrictions for her left ankle injury.  On June 16, 2008, 
Dr. Lund responded to Respondents’ counsel’s letter.   Dr. Lund also opined that Claim-
ant’s left ankle injury was at MMI.  

32. In a report dated June 26, 2008, Dr. Hendrick Arnold, an orthopaedic surgeon, 
provided his opinion that Claimant’s lumbar spine degenerative changes were preexist-
ing, and the need for Claimant’s lumbar surgery predated her work injury.  

33. On June 30, 2008, Dr. Lund opined Claimant was at MMI for all aspects of her 
work injury.  Dr. Lund released Claimant at full duty work with no restrictions.  

34. On August 29, 2008, Dr. Mitchell wrote Claimant’s counsel indicating that he felt 
Claimant’s work injury aggravated her pre-existing problems requiring early operative 
intervention.  Subsequently, Dr. Mitchell admitted that the work injury caused no change 
in pathology.  Dr. Mitchell also admitted that even without the work injury, Claimant 
would have needed the surgery at some point, and it could have been on the exact 
same date as the date the surgery actually took place.  Dr. Mitchell testified that the 
April 9, 2008, surgery was the result of pre-existing pathology which he felt was wors-
ened by the fall.  Dr. Mitchell admitted the only change caused by the accident was 
Claimant’s subjective complaints of increased pain.  Dr. Mitchell opined that 90 percent 
of the need for surgery was due to her pre-existing condition, and 10 percent was due to 
the work injury.  Dr. Mitchell further indicated that in his opinion, the work accident was 
not the straw that broke the camel’s back.   

35. Dr. Mitchell also testified that the lumbar epidural steroid injections Claimant un-
derwent in October, November and December 2007 were designed to provide tempo-
rary relief and delay the eventual need for surgery.  

36. Dr. Arnold testified that based on his review of Claimant’s MRIs, Claimant had 
clear lumbar structural changes that had been known to be progressing since 2001. Dr. 



Arnold reiterated that the objective pathologic structural changes present on the Octo-
ber 2007 lumbar MRI were the same on the February 2008 lumbar MRI relative to L5-
S1.  Dr. Arnold testified that in his opinion, to a reasonable degree of medical probability, 
Claimant’s pre work injury spinal problems were the cause of the need for surgery in 
April 2008.  He noted that his opinion was supported by objective evidence, including 
the lumbar MRIs, and Claimant’s identical symptoms as documented before and after 
the work injury.  Dr. Arnold indicated that there was no objective evidence of any change 
in Claimant’s low back following the January 7, 2008, work related injury, which contrib-
uted to his opinion that the work injury did not cause the need for surgery.   

37. Based on the foregoing, Claimant has failed to establish that it is more probably 
true than not that her low back problems were caused by, aggravated by, or accelerated 
by her work injury.  Both Drs. Mitchell and Arnold opined that Claimant’s preexisting low 
back pathology did not change following the work injury.  These opinions are based on 
the MRIs taken before and after the industrial injury.  The only possible change was 
Claimant’s subjective complaints that her back pain was worse in January 2008 than in 
the fall of 2007.  Given that the medical records from the fall of 2007 reflect that Claim-
ant’s low back pain was increasing over time, it is more probable that Claimant’s in-
creased back pain in January 2008 is attributable to the natural progression of her un-
derlying pathology combined with the steroid injections wearing off. There is no credible 
or persuasive evidence that the work injury caused her back pain to increase or accel-
erated the need for surgery.  

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A Claimant in a Workers' Compensation claim has the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  
2. The facts in a Workers' Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 8-43-201, 
C.R.S.  A Workers' Compensation case is decided on its merits.  Section 8-43-201, 
C.R.S. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).
3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).  



Relatedness

4. An industrial aggravation of a preexisting medical condition can result in a com-
pensable injury as long as the aggravation is the proximate cause of the need for treat-
ment.  H&H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990).  However, 
when a claimant experiences symptoms while at work it is for the ALJ to determine 
whether subsequent need for treatment was caused by an industrial aggravation of a 
pre-existing condition or by the natural progression of the pre-existing condition.  The 
mere experience of symptoms at work does not necessarily require a finding that the 
employment aggravated or accelerated the pre-existing condition.  Resolution of that 
issue is also one of fact for the ALJ.  F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. 
App. 1985).
5. Claimant is entitled to medical benefits only if the claimant can establish that the 
need for additional medical treatment is proximately caused by the aggravation of the 
pre-existing condition and not simply a direct and natural consequence of that condition.  
Merriman v. Industrial Commission, 210 P.2d 448 (Colo. 1949); Rockwell International v. 
Turnbull, 802 P.2d 1182 (Colo. App. 1990) cf. Valdez v. United Parcel Service, 728 P.2d 
340 (Colo. App. 1986); Witt v. James J. Keil, Jr., WC. No. 4-225-334 (April 7, 1998).
6. As found, Claimant has not established by a preponderance of the evidence that 
the fall on January 7, 2008, caused or otherwise aggravated or accelerated her preex-
isting low back condition.  Claimant had undergone treatment within one month of her 
work injury, and Claimant continued to be symptomatic just prior to the work injury.  
Thus, the need for treatment was already present at the time of the work injury.  
7. Furthermore, Dr. Mitchell testified that the steroid injections Claimant had re-
ceived were to provide temporary relief of her symptoms and delay the eventual need 
for surgery. Both Drs. Mitchell and Arnold opined that Claimant’s preexisting low back 
pathology did not change following the work injury.  These opinions are based on the 
MRIs taken before and after the industrial injury.  The only potential change was Claim-
ant’s subjective complaints that her back pain was worse in January 2008 than in the 
fall of 2007.  Given that the medical records from the fall of 2007 reflect that Claimant’s 
low back pain was increasing over time, it is more probable that Claimant’s increased 
back pain in January 2008 is attributable to the natural progression of her underlying 
pathology combined with the steroid injections wearing off. There is no persuasive or 
credible evidence that the work injury caused her back pain to increase or accelerated 
the need for surgery.  

Medical Benefits

8. Claimant bears the burden of proof of showing that medical benefits are causally 
related to a work-related incident.  See Ashburn v. La Plata School District 9R, W.C. No. 
3-062-779 (ICAO May 4, 2007); Snyder v. Industrial Claim Appeals Office, 942 P.2d 
1337 (Colo. App. 1997).  Once causation is established, Claimant is only entitled to 
medical benefits reasonably needed at the time of the injury or occupational disease 
and thereafter during the disability to cure and relieve the employee from the effects of 
the injury.  Section 8-42-101(1)(a), C.R.S.  
9. Because the Judge has found that Claimant’s low back condition is not causally 
related to her work injury, Claimant is not entitled to medical treatment to cure and re-



lieve the effects of her low back condition.  Respondents are not responsible for provid-
ing medical benefits associated with Claimant’s low back condition.  Such medical 
benefits include, but are not limited to, the surgery performed on April 9, 2008.  Because 
the surgery was not related to the industrial injury, the ALJ need not address whether it 
was authorized.

Temporary Disability Benefits

10. Section 8-42-103(1)(a), C.R.S., requires claimant to establish a causal connec-
tion between a work-related injury and a subsequent wage loss in order to obtain tem-
porary total disabililty benefits.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995).  Claimant need not prove that the work related injury was the “sole” cause of his 
wage loss to establish eligibility for those benefits.  Lindner Chevrolet v. Industrial Claim 
Appeals Office, 914 P.2d 496 (Colo. App. 1995).
11. As found, Respondents have established that Claimant’s wage loss between 
April 9, 2008, and June 8, 2008, was due to an intervening event rather than the indus-
trial injury.  Claimant’s attending physicians, Drs. Meinig and Lund, had authorized 
Claimant to return to modified work (four hours per day) beginning March 3, 2008. On 
March 17, 2008, Dr. Lund continued Claimant on modified work (six hours per day).  On 
April 1, 2008, Dr. Lund restricted Claimant to no work.  Claimant testified that by April 1, 
2008, her ankle injury was not preventing her from working full time.  She testified that 
she was having difficulty working due to her back condition and the associated prescrip-
tion pain medications.   Claimant underwent back surgery on April 9, 2008, which pre-
vented her from working full duty until June 8, 2008.  Based on the evidence, there is no 
causal connection between Claimant’s work injury and her inability to work between 
April 9, 2008, and June 8, 2008.  Because Claimant’s back condition is not related to 
the work injury, Respondents have established that Claimant’s temporary disability 
benefits should be terminated as of May 1, 2008, which is the date set forth in Respon-
dents’ Petition to Terminate.

ORDER

 It is therefore ordered that:

1. Claimant’s low back condition was not caused, aggravated or accelerated by her 
work related injury.   

2. Claimant’s low back surgery was the result of the natural progression of her pre-
existing condition.  Therefore, Claimant’s  request to have Respondents pay for the low 
back surgery performed by Dr. Mitchell on April 9, 2008, and all other post work injury 
treatment related to her back, is denied and dismissed.  

3. Respondents’ request to terminate temporary disability benefits from the date of 
Respondents’ petition to terminate benefits, May 1, 2008, and ongoing, is granted.  

4. Issues not expressly decided herein are reserved to the parties for future deter-
mination. 



DATED:  January 27, 2009

Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-774-566

ISSUES

 The issues determined herein are compensability, medical benefits, temporary 
total disability (“TTD”) benefits, and penalty for late reporting.  The parties stipulated to 
some medical benefits and to an average weekly wage of $455.52.

FINDINGS OF FACT

1. The employer has an excavation and paving business.  He has no office and has 
no posters notifying employees about the need to report work injuries.
2. Claimant has worked for the employer for eight or nine seasons.  He has to lift to 
75 pounds, bend, operate equipment, and other tasks.
3. From time to time, claimant also worked on some weekends for Dean Smith, 
helping with grading, welding, removing tracks from equipment, and other tasks.  In the 
summer of 2008, claimant worked one time for Smith to hammer out a truck hood.
4. On September 15, 2008, claimant arrived at the assigned site in Woodland Park 
to move equipment to the job site.  Claimant unchained a roller from a trailer.  He then 
reached across the roller to start it in order to back it off the trailer.  He stepped in a hole 
in the trailer and twisted his low back.  He grabbed the roller and did not fall to the 
ground.
5. Claimant reported to the employer that he had fallen in the hole, but he did not 
report any back injury at that time and made no request for medical care.  Claimant 
worked his normal job duties on September 15, 2008, including a lot of shoveling.  
Claimant worked his usual job for the rest of the week, through Thursday, September 
18, 2008.  No work was scheduled for Friday.
6. Claimant experienced increasing right-sided low back pain throughout the week 
and over the weekend.
7. On Sunday, September 21, 2008, claimant called the employer and left a voice 
mail that he was unable to work.  The employer returned the call early on the morning of 
Monday, September 22, 2008, and informed claimant that no work was available that 
week.  Claimant reported that he was going to the chiropractor due to his low back pain.  
Claimant was unsure that he reported a work injury at that time; he only thought that he 
“probably” told the employer.  The employer responded that claimant should do what he 
needed to do and should take a couple of days.  The employer testified that claimant did 
not report a work injury on that day.  The employer’s testimony is persuasive.
8. On September 22, 2008, claimant sought care from Chiropractor Swain.  Claim-
ant reported a history of stepping in a hole one week earlier and then suffering worsen-



ing low back pain.  Chiropractor Swain treated claimant on September 22, 24, and 26.  
Claimant discontinued the treatment because he was not improving.
9. The employer contends that claimant only reported a work injury on approxi-
mately September 26, 2008.  He alleges that claimant requested that they make a false 
statement that claimant fell off the trailer.  The employer refused.  The employer did not 
refer claimant for medical care.
10. On Monday, September 29, 2008, the employer came to claimant’s residence to 
retrieve the company truck that claimant had driven.  At that time, claimant gave him a 
written report that he had suffered the low back injury on September 15, 2008.  Claim-
ant had done research on the internet and found the requirement that he give a written 
report of the injury.
11. The employer did not immediately refer claimant for medical care, although he 
contacted his insurer.
12. On October 10, 2008, claimant sought care at Penrose Hospital emergency 
room.  Claimant reported a history of stepping into the hole and injuring his low back.  
X-rays showed multiple levels of degenerative disc disease in the lumbar spine and ret-
rolisthesis at L2-3 and L3-4.
13. Claimant then received an October 8, 2008, letter from the employer, providing a 
list of four possible medical providers.  
14. On November 6, 2008, Dr. Dickson examined claimant, who reported the history 
of stepping into the hole and twisting his low back.  Dr. Dickson diagnosed lumbar strain 
with radicular symptoms.  She prescribed medication and a magnetic resonance image 
(“MRI”).  She imposed restrictions against lifting over 10 pounds, pushing or pulling over 
20 pounds, or doing any crawling, kneeling, squatting, or climbing.
15. The November 14, 2008, MRI showed mild degenerative disc disease at L2 
through S1, moderate right neural foraminal stenosis at L4-5, and mild canal and foram-
inal stenosis at other levels.
16. The employer called claimant on numerous occasions and left a message for 
claimant regarding his status.  Claimant acknowledged receiving the voice mail mes-
sages, but he did not call the employer back.  At no time did the employer make a writ-
ten offer of modified duty for the claimant.
17. Dr. Dickson referred claimant to Dr. Ross.  On December 1, 2008, Dr. Ross ex-
amined claimant and recommended right sacroiliac (“SI”) joint injection, which was per-
formed on December 10 with 80% improvement in pain.
18. Dr. Dickson referred claimant to Colorado Sports and Spine Center for physical 
therapy.
19. The preponderance of the evidence demonstrates that claimant suffered an acci-
dental injury to his low back arising out of and in the course of his employment on Sep-
tember 15, 2008.  Contrary to the employer’s testimony, the mechanism of injury makes 
complete sense.  The hole, which the employer admits existed, was on the right side of 
the trailer.  The ignition switch was on the left side of the roller.  Claimant would logically 
reach across the roller to start it.  Claimant probably mentioned the accident to the em-
ployer on that date, but he admits that he did not then report a back injury.  Claimant 
had some preexisting low back degenerative conditions, but he was not disabled and 
did not require medical treatment until after the September 15 accident.  Contrary to the 
employer’s allegation, claimant did not fabricate the history of stepping into the hole on 



September 15.  Claimant reported that same history to the chiropractor on September 
22, 2008.
20. The parties stipulated that the treatment by Penrose Hospital, Dr. Dickson, Dr. 
Ross, the physical therapist, and all referrals for testing was authorized.
21. The preponderance of the evidence shows that the treatment by Chiropractor 
Swain was unauthorized.  Claimant did not report to the employer that he suffered a 
back injury and required medical treatment until after his treatment with the chiropractor 
ended on September 26, 2008.  Claimant was not impliedly authorized to select the chi-
ropractor because, prior to September 26, he had not provided the employer with suffi-
cient information that would make a reasonably conscientious manager realize that 
claimant needed medical treatment for a work injury.
22. The preponderance of the evidence demonstrates that claimant was unable to 
perform his regular work duties commencing September 22, 2008.  Claimant’s job re-
quired moderate to heavy lifting and bending.  The restrictions that Dr. Dickson imposed 
on November 6, 2008, precluded claimant from performing his regular duties.  The em-
ployer never provided a written offer of modified employment.
23. Respondents failed to prove by a preponderance of the evidence that claimant 
was responsible for termination of his employment.  Claimant was unable to return to 
work due to the effects of the work injury.  The employer never offered modified work in 
writing.  The employer merely considered claimant to have “abandoned” his job be-
cause he did not call or return to work.  The employer never informed claimant that his 
employment had been terminated.
24. Claimant did not make a written report of the work injury until September 29, 
2008.  The employer, however, did not have the required posters in the workplace to in-
form claimant of his need to make a written report on an injury within four days.

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered an injury aris-
ing out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 
2001).  If an industrial injury aggravates, accelerates, or combines with a preexisting 
condition so as to produce disability and a need for treatment, the claim is compensa-
ble.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must 
prove that an injury directly and proximately caused the condition for which benefits are 
sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. 
App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), 
cert. denied September 15, 1997.  Claimant must prove entitlement to benefits by a 
preponderance of the evidence.  The facts in a workers’ compensation case are not in-
terpreted liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  In determining credibility, the ALJ should consider the 
witness’ manner and demeanor on the stand, means of knowledge, strength of memory, 
opportunity for observation, consistency or inconsistency of testimony and actions, rea-
sonableness or unreasonableness of testimony and actions, the probability or improb-



ability of testimony and actions, the motives of the witness, whether the testimony has 
been contradicted by other witnesses or evidence, and any bias, prejudice or interest in 
the outcome of the case.  Colorado Jury Instructions, Civil, 3:16.  As found, claimant has  
proven by a preponderance of the evidence that he suffered an accidental injury to his 
low back on September 15, 2008.

2. Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988).  Respondents are only liable for 
authorized or emergency medical treatment. See § 8-42-101(1), C.R.S.; Pickett v. Colo-
rado State Hospital, 32 Colo. App. 282, 513 P.2d 228 (1973).  Under § 8-43-404(5), 
C.R.S., the respondents are afforded the right, in the first instance, to select a physician 
to treat the industrial injury.  Once the respondents have exercised their right to select 
the treating physician the claimant may not change physicians without permission from 
the insurer or an ALJ.  See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 
570 (Colo. App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. 
App. 1990).  A physician may become authorized to treat the claimant as a result of a 
referral from a previously authorized treating physician. The referral must be made in 
the "normal progression of authorized treatment." Greager v. Industrial Commission, 
701 P.2d 168 (Colo. App. 1985).  If the employer fails to authorize a physician upon 
claimant’s report of need for treatment, claimant is impliedly authorized to choose her 
own authorized treating physician. Greager, supra.  As found, the treatment by Chiro-
practor Swain was not impliedly authorized.  The other treatment was stipulated.

3. As found, commencing September 22, 2008, claimant was unable to return to the 
usual job due to the effects of the work injury.  Consequently, claimant is “disabled” 
within the meaning of section 8-42-105, C.R.S. and is entitled to TTD benefits.  Culver v. 
Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-
373-392 (Industrial Claim Appeals Office, June 11, 1999).  Claimant is entitled to TTD 
benefits if the injury caused a disability, the disability caused claimant to leave work, and 
claimant missed more than three regular working days.  TTD benefits continue until the 
occurrence of one of the four terminating events specified in section 8-42-105(3), C.R.S.  
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).

4. Because claimant’s injury was after July 1, 1999, sections 8-42-105(4) and 8-42-
103(1)(g), C.R.S. apply.  Those identical provisions state, “In cases where it is determined 
that a temporarily disabled employee is responsible for termination of employment, the re-
sulting wage loss shall not be attributable to the on-the-job injury.”  Sections 105(4) and 
103(1)(g) bar reinstatement of TTD benefits when, after the work injury, claimant causes 
his wage loss through his own responsibility for the loss of employment.  Colorado 
Springs Disposal d/b/a Bestway Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 
(Colo.App. 2002).  An employee is "responsible" if the employee precipitated the em-
ployment termination by a volitional act that an employee would reasonably expect to 
result in the loss of employment.  Patchek v. Colorado Department of Public Safety, 
W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination depends upon 
whether claimant performed some volitional act or otherwise exercised a degree of con-



trol over the circumstances resulting in termination.  See Padilla v. Digital Equipment 
Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 
1995).  As found, claimant was not responsible for his termination from employment.

5. Respondents seek a penalty against claimant for late reporting of his injury.  Sec-
tion 8-43-102(1), C.R.S., requires that claimant provide written notice of the occupa-
tional disease to the employer within four days.  If the notice is not given, claimant may 
be penalized.  Respondent has the burden of proof to show a late report, but claimant has 
the burden to prove that the employer did not post the required notices.  Postlewait v. 
Midwest Barricade, W.C.No.4-139-000 (Industrial Claim Appeals Office, December 1, 
1994).  The preponderance of the evidence demonstrates that the employer did not pro-
vide the requisite notices to the employees about the duty to report the injury in writing 
within four days.  Consequently, no penalty is appropriate for late reporting.

ORDER

 It is therefore ordered that:

1. The insurer shall pay all of claimant’s reasonably necessary medical treatment by 
authorized providers for the work injury, including the bills of Penrose Hospital, Dr. Dick-
son, Dr. Ross, Colorado Sports and Spine, and the diagnostic tests.  
2. Claimant’s request for payment of the bills of Chiropractor Swain is denied and 
dismissed.
3. The insurer shall pay to claimant TTD benefits at the rate of $303.68 per week 
commencing September 22, 2008, and continuing thereafter until modified or terminated 
according to law.
4. Respondents’ request for a late reporting penalty against claimant is denied and 
dismissed.
5. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
6. All matters not determined herein are reserved for future determination.

DATED:  January 28, 2009 

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-770-995

ISSUES

The issues to be determined by this decision concern compensability, medical 
benefits, and TTD benefits related to an alleged injury to Claimant’s bilateral upper ex-



tremities.  If this claim is  compensable, the parties stipulated that Claimant’s AWW was 
$690.24, that Claimant’s  authorized treating physicians are Dr. Mark Paulsen and Dr. 
Thomas G. Mordick, and that Claimant stopped working on September 16, 2008.   
Claimant bears  the burden of proof, by a preponderance of the evidence, on all issues 
heard.

FINDINGS OF FACT

1. Claimant has worked for Employer for approximately four years. Claimant’s job 
assignment from 2004 to 2007 was a “CR manager.” She worked primarily at the front 
end of Employer’s grocery store, where she performed a variety of tasks including su-
pervising and scheduling employees, assisting customers, counting money and being in 
charge of the safe, cashiering and bagging groceries as needed, and generally working 
as a “jack-of-all-trades.”  

2. Claimant began experiencing discomfort bilaterally in her hands in 2005 while 
she was working as the CR manager. 

3. On July 13, 2006, Claimant complained to a physician of bilateral hand swelling 
at the end of the day.  She also complained of pain and numbness in the morning.  

4. Claimant’s job assignment changed from manager to human relations work in 
December 2007.  

5. On January 3, 2007, Claimant complained to her doctor of numb and swollen 
hands at night for the past several months. She also noted a weight gain. 

6. On January 18, 2007, Claimant was seen at Centura Health.  The examiner’s 
clinical impression of Claimant’s condition was bilateral carpal tunnel syndrome.

7. Claimant worked in the human relations job until February 2008, when her job 
assignment changed to “markdowns.”  In that job, she scanned products on shelves 
with a hand-held device and changed “tickets.” 

8. In April 2008, Claimant was re-assigned to work in the dairy. In the dairy, Claim-
ant’s job duties included unloading merchandise including four to six pallets per week 
containing milk crates and fruit juices. She also stocked store coolers with items such as  
milk, juices, yogurt, eggs, cheese, and sour cream. 

9. On June 18, 2008, Claimant complained of left thumb/wrist discomfort, finger 
swelling for one year, and achiness in her fingers.

10. On June 19, 2008, Dr. Jeff Lipke reported the following history:   “For the last 
year, she has noted diffuse swelling in both hands and fingers. It seems to be more in 
the distal hand and proximal finger area involving the metacarpophalangeal joints and 
proximal interphalangeal joints.  Symptoms are always there.  She is not able to get her 



rings off.  The swelling seems to be worse in the morning, but there is swelling and stiff-
ness throughout the day.  It does not seem to get better with activity nor does it neces-
sarily get worse…. Denies any specific injury to either hand.”  Dr. Lipke’s assessment 
was left DeQuervain’s tenosynovitis, left carpal tunnel symptoms, diffuse hand swelling, 
uncertain etiology (and a bony prominence on the Claimant’s left foot).

11.  On July 19, 2008, Dr. Timothy Bohlender noted Claimant’s recent examination 
by Dr. Lipke, assessed bilateral carpal tunnel problems, and referred the Claimant to Dr. 
Mordick for follow-up. 

12. On August 8, 2008, Dr. Mordick noted a history of bilateral hand numbness that 
had “been going on for about a year.”

13. Claimant reported a work-related injury to her upper extremities with a date of 
injury of August 29, 2008.  

14. Claimant stopped working as a result of her symptoms on September 16, 2008.

15. On September 2, 2008, Dr. Mark Paulsen recorded a history of symptoms in both 
hands since about June 2008, and said that the symptoms started only after lifting 
heavy dairy cases.  This history is inconsistent with Claimant’s testimony and medical 
records that indicate that symptoms consistent with bilateral CTS began as early as 
2005, and that Claimant complained of symptoms consistent with CTS to medical pro-
viders in 2006 and 2007, as well as 2008.  It is also inconsistent with her report to Dr. 
Lipke in June that her symptoms did not get better or worse with activity.

16. Dr. Paulsen wrote that Claimant had bilateral CTS, work-related.  Other than the 
history that he recorded, which is inconsistent with other histories contained in the 
medical records, Dr. Paulsen did not state the basis for his conclusion that the CTS was 
work-related.

17. Claimant testified credibly that she had swelling or discomfort in her wrists as 
early as 2005, but the symptoms became worse after she began working in the dairy.   

18. On September 4, 2008, Dr. Mordick noted that EMG testing confirmed bilateral 
CTS that corresponded to Claimant’s symptoms.  He noted that Claimant had had a 
cortisone injection the previous week that did not help, and in fact made her symptoms 
worse.  Dr. Mordick recommended surgery for a carpal tunnel release.  Dr. Mordick did 
not offer an opinion on the cause of the CTS.  

19. No physician has offered the opinion that the Claimant’s DeQuervain’s tenosyno-
vitis, which was assessed only by Dr. Lipke, was caused, aggravated, or accelerated by 
her activities at work. 



20. Dr. Robert Watson examined the Claimant, took a thorough history, and over the 
past several years has conducted an extensive review of the published medical litera-
ture on CTS.  

21. Dr. Watson testified that the factors most closely associated with CTS are not ac-
tivity or use of the extremities but age (from the early 40s to the late 50s), female gen-
der, a body mass index of 26 or above, pregnancy, and diabetes, arthritis, or thyroid 
problems.  Dr. Watson testified that the common factors among these characteristics or 
diseases are excessive edema or adipose tissue, which may cause CTS by narrowing  
the carpal tunnel.   

22. Dr. Watson testified that most of the published studies on CTS have determined 
that there is no association between CTS and activity on the job, contrary to popular 
thought.  He testified that in the few journal articles in which a cause/effect relationship 
between occupational activity and CTS is identified, the studies were deficient in their 
design or analysis, and that most studies now reach a contrary conclusion.  He testified 
that among cashiers, a study indicated that the prevalence of CTS was less than in the 
general population, which suggests that cashiering as an activity may actually provide 
some protection from CTS.  He said that among the recent scientific studies on CTS, 
only one occupation, meat cutting, has been identified as a cause of CTS.   

23.  Claimant’s date of birth is April 15, 1962, and she is 46 years old.   Symptoms 
that are consistent with CTS first arose in 2005, at which time she was 42 or 43 years 
old. 

24. Claimant is 5 feet 2 ½ inches tall and weighs about 170 pounds.  Her body mass 
index, according to Dr. Watson’s calculations, is 32.2.  

25. Claimant has three of the risk factors for developing CTS, which are her age, 
gender, and body mass index.

26. It is found that the Claimant’s CTS developed before she began working in the 
dairy, probably in 2005 or 2006 when she was working as a manager performing a vari-
ety of duties, many of them involving supervision of personnel and business matters not 
requiring substantial use of her upper extremities.   

27. Claimant’s symptoms have not improved since she stopped working in Septem-
ber 2008.

28. Dr. Watson testified credibly and persuasively that Claimant’s job duties probably 
did not cause her CTS.  In Dr. Watson’s opinion, the CTS developed independently of 
the Claimant’s activity at work and was more likely associated with her age, gender, or 
body mass index. 

29. Dr. Watson testified credibly and persuasively that the Claimant’s job duties did 
not accelerate or aggravate her CTS.  The increase in symptoms in 2008 is attributable 



to the natural progression of the disease, not an acceleration or aggravation caused by 
Claimant’s duties at work.

30. The fact that Claimant’s CTS developed over time as she performed a variety of 
different duties at work, the fact that Dr. Lipke reported in June of 2008 that the symp-
toms which had been present for one year did not seem to get better or worse with ac-
tivity, the fact that Claimant’s symptoms continued even after she stopped working, and 
Dr. Watson’s testimony that CTS is not generally caused by activity but is associated 
with other non-occupational factors, are persuasive.  It is found that the Claimant’s CTS 
was not caused, aggravated, or accelerated by her employment. 

31. Claimant’s DeQuervain’s tenosynovitis was not caused, aggravated or acceler-
ated by Claimant’s employment or by an accident at work. 
 
 

CONCLUSIONS OF LAW

1. A claimant in a workers’ compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S.  A pre-
ponderance of the evidence is that which leads the trier of fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 235 (Colo.App. 2004).  The facts in 
a workers’ compensation case may not be interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer. Section 8-43-201, C.R.S.  A 
workers' compensation case is decided on its merits. Section 8-43-201, C.R.S.  

2. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive. See Magnetic Engineering v. ICAO, 5 P.3d 385, at 389 (Colo.App. 2000).

3. For a claim to be compensable under the Act, a claimant has the burden of prov-
ing that she suffered an injury or occupational disease arising out of and within the 
course and scope of employment. Section 8-41-301(1)(c), C.R.S.  Proof of causation is 
a threshold requirement that an injured employee must establish by a preponderance of 
the evidence before any compensation is awarded. Faulkner v. Industrial Claim Appeals 
Office, 12 P.3d 844, 846 (Colo.App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo.App. 1998). The question of causation is generally one of fact for determination by 
the ALJ. Faulkner, 12 P.3d at 846.

4. An injury occurs "in the course of" employment when a Claimant demonstrates 
that the injury occurred within the time and place limits of her employment. Popovich v. 
Irlando, 811 P.2d 379, 383 (Colo.App. 1991).  The "arising out of" requirement requires 
the Claimant to demonstrate that the injury has its “origin in an employee's work-related 
functions and is sufficiently related thereto to be considered part of the employee’s serv-
ice to the employer.” Popovich, 379 P.2d at 383.



5. In a claim for an injury sustained in an accident, a claimant must prove both that 
an “accident” occurred and that an injury resulted from the accident.    Accident refers to 
an “unexpected, unusual or undersigned occurrence.” Section 8-40-201(1), C.R.S.  “In-
jury” refers to the physical trauma caused by the accident. City of Boulder v. Payne, 426 
P.2d 194 (Colo. 1967). The victim of an industrial accident is not entitled to workers’ 
compensation benefits unless an “accident” results in a compensable “injury.” Compen-
sable injuries involve an “injury” which requires medical treatment or causes disability. 
H&H Warehouse v. Victory, 805 P.2d 1167, 1169 (Colo.App. 1990). 

6. Claimant has failed to prove by a preponderance of the evidence that she was 
involved in an accident at work on or around August 28, 2008, or that she suffered an 
injury on that date. 

7. Section 8-40-201(14), C.R.S., defines an occupational disease as one that re-
sults directly from the conditions under which work was performed, is a natural incident 
of the work, can fairly be traced to the employment as a proximate cause, and “does not 
come from a hazard to which the worker would have been equally exposed outside of 
the employment.” The requirement that the hazard not be one to which Claimant was 
equally exposed outside of employment effects the “peculiar risk” test and serves to in-
sure that the disease is occupational in origin. Anderson v. Brinkhoff, 899 P.2d 819 
(Colo. 1993).

8. The question of whether a claimant has proven that a particular disease was 
caused by a work-related hazard is one of fact for determination by the ALJ. Wal-Mart 
Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 (Colo.App. 1999). It is not neces-
sary that the ALJ determine what hazards or exposures outside of Claimant’s work 
caused or aggravated Claimant’s disease because Claimant has the burden of proof to 
establish that the conditions of the employment were a direct and proximate cause of 
the alleged occupational disease. 

9. Dr. Watson’s testimony is persuasive that the cause of Claimant’s condition 
probably was not her activities at work and that there is a stronger scientific correlation 
between Claimant’s gender, age, and body mass index as risk factors for CTS than an 
occupational exposure.  Claimant has failed to prove by a preponderance of the evi-
dence that the condition in her fingers, thumbs, hands, and wrists, whether diagnosed 
as bilateral CTS, DeQuervain’s tenosynovitis, or both, was caused by the conditions 
under which her work was performed, was a natural incident of the work, could be fairly 
traced to her work as a proximate cause, and did not come from a hazard to which she 
would have been equally exposed outside of her employment.  

10. Even though Claimant has not proved that her activities at work caused the con-
dition in her hands and wrists, the condition may nevertheless be compensable if her 
employment aggravates, accelerates, or combines with the condition to produce a need 
for medical treatment. Duncan v. Industrial Claim Appeals Office, 107 P.3d 999, 1001 
(Colo.App. 2004). When a claimant experiences symptoms while at work, it is for the 



ALJ to determine whether a subsequent need for medical treatment was caused by an 
industrial aggravation of the condition or by the natural progression of the preexisting 
condition. Harris v. Golden Peaks Nursing Home, W.C. No. 4-680-878 (ICAO, June 4, 
2008), Cotts v. Exempla, Inc., W.C. No. 4-606-563 (ICAO, August 18, 2005). The mere 
occurrence of symptoms at work does not require the ALJ to conclude that the duties of 
employment caused the symptoms, or that the employment aggravated or accelerated 
any pre-existing condition. Rather, the occurrence of symptoms at work may represent 
the result or natural progression of a pre-existing condition that is unrelated to the em-
ployment. See F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo.App. 1995); Harris v. 
Golden Peaks Nursing Home, supra; Cotts v. Exempla, Inc., supra.  The question of 
whether Claimant met her burden of proof to establish the requisite causal connection is 
one of fact for determination by the ALJ. City of Boulder v. Streeb, 706 P.2d 786 
(Colo.1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo.App. 2000).

11. Claimant has failed to establish by a preponderance of the evidence that hazards 
of her employment caused, intensified, accelerated, or aggravated the disease process 
in her fingers, thumbs, hands, and wrists.  The credible and persuasive medical and 
other evidence fails to show that it is more probably true than not that Claimant’s bilat-
eral CTS or DeQuervain’s tenosynovitis is an occupational disease arising out of and in 
the course of her employment with Employer. The claim for workers’ compensation 
benefits must therefore be denied. 
 

ORDER

It is therefore ordered that Claimant’s request for workers’ compensation benefits 
is denied and dismissed.

DATED:  January 28, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-729-124

ISSUE

 The issue for determination is compensability. 

FINDINGS OF FACT

1. Notice of the hearing was sent to Claimant at 2020 East Bijou Street, Colorado 
Springs, CO 80909.  That is the address given by Claimant on his Workers’ Claim for 
Compensation and the most recent address of record with the Division of Workers’ 
Compensation. 



2. No evidence was introduced from which it could be concluded that Claimant sus-
tained a compensable injury. 

CONCLUSIONS OF LAW

Claimant did not appear for this hearing.  However, Notice of Hearing was sent to 
Claimant at an address he gave and at address on file with the Division of Workers’ 
Compensation.  An order may enter against Claimant.  Rule 23, OACRP. 

A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.

Claimant did not provide any evidence that he is entitled to benefits. No evidence 
concerning compensability of this claim has been introduced.  Claimant has failed to 
meet his burden of providing entitlement to benefits.  The claim must be denied and 
dismissed. 

ORDER

 It is therefore ordered that this claim is denied and dismissed. 

DATED:  January 29, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-659-122

ISSUES

 Whether the Claimant has proven by a preponderance of the evidence that he 
should be determined to be permanently and totally disabled and entitled to permanent 
total disability benefits under Section 8-42-111(1), C.R.S.

 Whether Respondents correctly calculated Claimant’s benefits for admitted whole 
person and mental impairment benefits and the application of the statutory cap under 
Section 8-42-107.5, C.R.S.

 Whether Respondents should be entitled to credit for or to collect an overpay-
ment of $15,202.84 as claimed in the Final Admission of Liability dated May 8, 2008.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:



1. Claimant was employed by the Employer on April 8, 2005, when he suffered a 
compensable work related injury.  On that date, claimant fell off a four-foot ladder, struck 
his head, and momentarily lost consciousness.

2. Claimant was seen by the employer’s designated provider at Concentra 
Medical Center on April 11, 2005, at which time claimant was evaluated by physician’s 
assistant Donald Downs, PA-C.  At the time of this evaluation Claimant did not complain 
of any neck, back or extremity pain or injury.  PA Downs noted that claimant was ori-
ented times 3 with normal mentation.  A gross examination of the skull revealed no evi-
dence of trauma.  PA Downs noted that bending at the waist and stooping caused ver-
tigo.  He also noted that claimant’s  visual acuity was normal with no deficits in his  visual 
fields.  PA Downs’ assessment was: face/scalp contusion; concussion – brief loss  of 
consciousness; scalp laceration.  Claimant was released to modified duty at that time 
with restrictions that included no function in a safety sensitive position and no driving or 
operating machinery.

3. On May 19, 2005 Claimant was again evaluated by PA Downs at which 
time claimant complained of increased headache and some nausea without vomiting.  
Claimant denied having any visual disturbances.  PA Downs noted that with flexion at 
the waist, fingertips to toes and return to neutral, Claimant exhibited some sings of diz-
ziness and instability.  A complaint of dizziness was also noted with upward and back-
ward gaze.  PA Downs referred claimant to Eric Hammerberg, M.D., for consultation and 
treatment.

4. Claimant was seen by Dr. Hammerberg on June 2, 2005.  After examination, Dr. 
Hammerberg recommended that claimant be referred to an ENT specialist for evalua-
tion of possible otolith reposition maneuvers.  

5. On July 6, 2005, Claimant was evaluated by PA Downs who noted that 
Claimant was working within the restrictions given, although a complaint of dizziness 
and pressure headaches were present.  Claimant’s work restrictions  were: no prolonged 
standing and/or walking longer than tolerated; unable to drive or operate machinery’ and 
may not function in a safety sensitive position.

6. Claimant was seen by Dr. Hammerberg, a neurologist, on June 2, 2005.  
Dr. Hammerberg’s  assessment was post-traumatic headache; post-concussion syn-
drome and post-traumatic vertigo. After examination, Dr. Hammerberg recommended 
that claimant be referred to an ENT specialist for evaluation of possible otolith reposition 
maneuvers.

7. Claimant was seen by ENT specialist Nicolette Picerno, M.D., on July 12, 
2005.  Dr. Picerno noted that ENG testing showed claimant had benign positional ver-
tigo on the right with a right-sided peripheral weakness.  Dr. Picerno felt that this diag-
nosis would respond very well and quickly to canalith reposition maneuvers and vestibu-
lar rehabilitation.  



8. Claimant underwent a canalith repositioning procedure on July 22, 2005.  
Claimant returned to see Dr. Picerno on August 2, 2005.  Dr. Picerno noted in her neu-
rologic exam that claimant’s immediate, recent and remote memory were normal and 
that his capacity for sustained mental activity and abstract thinking was within normal 
limits.  She also reported that claimant’s  benign positional vertigo had resolved following 
the canalith repositioning procedure.

 9. On July 26, 2005, PA Downs evaluated Claimant and noted that Claimant 
had finished his  vestibular rehabilitation and that claimant’s dizziness and positional ver-
tigo had resolved.  PA Downs further noted that Claimant continued to work within the 
restrictions.  Claimant continued to complain of a headache that was constant and ach-
ing in nature but relieved well with medications.  PA Downs’ assessment was: head in-
jury with continued headache; post concussion syndrome; resolved positional vertigo.

 10. On September 8, 2005 Claimant reported to Dr. Sharon Walker that the 
dizziness had returned about 2 weeks prior after he had run out of medication.  Dr. 
Walker felt that these increased symptoms were due to not taking the medication.

 11. On November 17, 2005 Dr. Hammerberg referred Claimant to Dr. Thomsa 
Politzer for evaluation of oculomotor dysfunction.  On December 15, 2005 Dr. Hammer-
berg noted that Claimant’s headaches were at a frequency of three times per day, last-
ing about one hour each time.

 12. Dr. Politzer initially evaluated Claimant on December 13, 2005 and rec-
ommended near point lenses and a course of vision rehabilitation training to address 
Claimant’s visual complaints including double vision, blurred vision and difficulty read-
ing.

 13. On January 20, 2006 Dr. Politzer noted that Claimant was showing overall 
improvement with his vision.  Dr. Politzer recommended continued therapy.  As of April 
27, 2006 Dr. Politzer reported, and it is found, that Claimant’s  headaches and reading 
were improving and his double vision had resolved.

 14. Dr. Politzer evaluated Claimant on August 31, 2006 for complaints  of on-
going headache and double vision.  Dr. Politzer opined, and it is found, that Claimant 
was stable with regards to his  visual symptoms with a nonphysiologic diplopia and vis-
ual field loss.  Dr. Politzer had no clear underlying diagnosis to explain these symptoms. 

 15. Claimant was seen by Dr. Chang on June 27, 2006.  During questioning 
by the physician, Claimant frequently blinked his eyes stating that he had visual prob-
lems.  Claimant reported that with any sustained activity for more than a few minutes his 
headaches would worsen causing visual problems including diplopia and blurred vision.  
Claimant reported that he then develops dizziness from the headaches and visual prob-
lems.  Claimant also reported dizziness and imbalance feeling that the room was spin-
ning around him.   Dr. Chang noted that a nonphysiologic gait pattern with inconsistent 
unsteadiness and further noted that claimant was able to stand on his heels and toes 



without a problem.  Dr. Chang indicated that he highly suspected a pain disorder with 
psychological factors and medical condition which was influencing claimant’s  physical 
symptoms.  Dr. Chang was going to try to confer with Dr. Politzer regarding the vision 
issues as  his findings were suggestive of a functional overlay and he could not exclude 
a convergence disorder, as well as symptom magnification.

 16. Dr. Chang referred Claimant to Dr. Carbaugh for a psychological evalua-
tion and on September 20, 2006 Claimant was seen by Ron Carbaugh, Psy.D.    Dr. 
Carbaugh noted that claimant appeared in absolutely no acute emotional distress during 
the evaluation.  He also noted that behaviorally claimant had a somewhat incongruent 
smile on his face while describing his various symptoms and problems.  Dr. Carbaugh 
noted that claimant turned his head freely and rapidly when not focused on pain.  At 
other times, he noted that claimant’s pain behavior appeared to be somewhat dramatic 
and theatrical.  Dr. Carbaugh noted that claimant reported his current physical problems 
as: 1) headaches, 2) blurred vision during the headaches, 3) nausea during the head-
aches, and 4) dizziness.  Dr. Carbaugh noted that claimant’s  pain behavior and surface 
affect during his clinical interview were entirely inconsistent with claimant’s  subjectively 
reported pain intensity.  Dr. Carbaugh had claimant take a Pain Presentation Inventory 
test.  He noted that claimant’s symptom report on the test statistically matched that of 
others whose pain experience was  being consciously and intentionally exaggerated 
secondary to psychosocial issues, i.e. factitious disorder.  Dr. Carbaugh felt that claim-
ant’s overall clinical presentation was strongly suggestive of a prominent contribution of 
nonorganic factors to his pain report and/or behavior.  Taken as a whole, Dr. Carbaugh 
felt that claimant’s clinical presentation suggested a conscious element to his symptom 
magnification, i.e. factitious  disorder or malingering.  He noted that it was very clear that 
claimant’s symptom presentation was distorted by psychological and/or compensatory 
secondary gains.  Dr. Carbaugh further stated, and it is  found, that while continuing to 
report a variety of physical and cognitive symptoms, Claimant’s surface affect argued 
against any acute emotional distress.

 17. Claimant was  seen by Edward Jacobson, M.D., September 27, 2006 for 
an audiological evaluation upon referral from Dr. Chang.  Claimnt reported to Dr. Jacob-
son that his  primary symptom was dizziness described as actual vertigo present near-
daily and initiated and/or exacerbated when looking upward or down and with rapid or 
quick changes in body position or movement.  Claimant reported imbalance and diffi-
culty with tandem walking.   Dr. Jacobson noted that Claimant reported use of prescrip-
tion eyeglasses for the past year prescribed by Dr. Politzer.  Dr. Jacobson opined that 
despite the otoscopic appearance of claimant’s  eardrum on the right, there was nothing 
that would indicate a present and active middle ear conductive component to account 
for the reported auditory/vestibular symptoms.  He noted there was also nothing by test 
or history that would be consistent with a perilymphatic fistula or fistula tract injury, inner 
ear concussion, or occasionally reported so-called traumatically-induced cochlear hy-
drops that would account for claimant’s dizziness or reported auditory symptoms.



 18. Surveillance video was  obtained of Claimant’s activities  on October 25, 
2006.  The video shows Claimant walking normally with a drink in his hand and carrying 
a sack after exiting a convenience store.  Claimant bends over and returns to an upright 
position rapidly.  Claimant stands normally and bends  his head while conversing with 
another individual.  Claimant is later seen carrying a car door with a friend without any 
difficulty walking.  Claimant is then later seen bent over working with a friend removing 
parts  from under the hood of a vehicle. At one point, Claimant is seen to step with one 
leg and stand with that leg on a tire laying on the ground.  After assisting the friend with 
removing parts from under the hood of the vehicle, Claimant is seen to use his hand to 
fit parts together including use of fine dexterity with smaller parts removed from the ve-
hicle.  Claimant then is seen pulling a cart with a box and car parts on it without assis-
tance from his two friends.  Claimant is  seen later carrying a toolbox on his  own as well.  
Throughout these activities  Claimant is not wearing any glasses and does not exhibit 
any eye movements or blinking.  Claimant’s activities  depicted in this  video are  incon-
sistent with claimant’s complaints to Dr. Politzer, Dr. Chang, Dr. Jacobson and Dr. Car-
baugh.  

 19.  Dr. Kristin Mason assumed treatment of Claimant from Dr. Chang.  Dr. 
Mason evaluated Claimant on November 13, 2006 and obtained a history from Claimant 
that his  activity level was mainly at home and that he did not do much activity there.   Dr. 
Mason issued a report dated November 14, 2006 after reviewing surveillance videos of 
claimant’s activities  on October 25, 2006.  Dr. Mason noted that during the duration of 
the video, claimant did not demonstrate any of the pain behaviors, any evidence of loss 
of balance or any of the nonphysiologic findings that had been observed during office 
visits  and testing of claimant.  She noted that claimant described to her a fairly home-
bound existence that was clearly different from what was demonstrated on the video 
she reviewed.  Dr. Mason indicated that it had been clear for some time that there was a 
discrepancy between objective testing and claimant’s subjective complaints.

20. Claimant was referred to Dr. Suzanne Kenneally, PsyD for a neuropsycho-
logical evaluation that was  performed over three days from October 31, November 7 
and November 16, 2006.  Dr. Kenneally issued a report dated November 27, 2006.  Dr. 
Kenneally noted that claimant had a particularly atypical behavioral presentation.  He 
was observed to spontaneously roll his eyes and blink frequently and then make a se-
ries of facial gestures including squinting, frowning, and rubbing his forehead. Dr. Ken-
neally noted that claimant would maintain this behavior over 10-15 minute periods un-
less engaged in activity, at which time the frequency of this behavior would decline 
markedly.  She also noted that claimant also mentioned that bright light hurt his eyes  yet 
he declined to have the lights in the room diminished stating that it made no difference.

21. Dr. Kenneally noted that claimant failed his validity tests.  She noted that 
claimant’s performance on the Test of Memory Malingering was below that seen in pa-
tients  with documented traumatic brain injury.  She indicated that scoring in this range 
required intentional provision of wrong answers.  To intentionally provide incorrect re-
sponses, the patient must perform a complex cognitive process of remembering the cor-
rect answer and intentionally providing the wrong answer.  As a result, she noted that 



claimant could be considered to have provided intentionally poor effort on testing and 
his results would be considered not representative of his current capabilities.  

 22. Dr. Kenneally also noted that claimant failed the Behavioral Dyscontrol 
Scale at the severely impaired level by being unable to learn simple sequential motor 
behaviors.  She indicated that these results  were in stark contrast to claimant’s ob-
served behavior in the clinic.  She noted he was  able to independently perform complex 
functions on his cell phone, looking up and recognizing various phone numbers, arrang-
ing his transportation needs independently, and follow all verbal directions presented to 
him.  She noted that claimant’s ability to comprehend spoken English, noted when he 
would often begin to answer a question posed in English prior to full translation, was a 
complex cognitive task indicating intact attention and verbal skills.  She indicated that a 
person able to perform those functions would not obtain moderately to severely im-
paired scores on tests of verbal memory and attention.  She indicated that claimant had 
factitious disorder with predominantly physical signs and symptoms

  23. On March 1, 2007, Dr. Mason noted that claimant failed the visual portion 
of his  driving evaluation with corrected visual acuity of 20/100 in the left eye for far vi-
sion and 20/70 in the right eye.  Dr. Mason noted that this was a significant departure 
from that found with Dr. Politzer.  She noted that claimant was also found to be color-
blind even though the claimant denied having a history of that problem.  He also came 
out with visual field abnormalities.  She noted that claimant showed abnormalities  on 
some of the cognitive testing they gave, although he previously had invalid neuropsy-
chologic testing and some invalid response to Dr. Politzer’s screening as well.  In her 
assessment, Dr. Mason noted that claimant had visual issues.  She indicated that 
claimant had presented fairly nonphysiologically with Dr. Politzer in the past.  She sus-
pected that was what he was presenting with at his driving evaluation as well.  The ALJ 
finds that the results  of the driving evaluation done do not represent nor accurately de-
pict Claimant’s ability to drive a vehicle for the purpose of commuting to and from work.

24. Surveillance video was obtained of Claimant’s activities on May 18, 2007.   
Claimant is seen helping a friend work on an irrigation or sprinkler system.  During the 
course of the video, claimant bends over and squats multiple times for several minutes 
at a time without any problem.  It also shows claimant using a hack saw multiple times 
to cut off small parts of the PVC pipe requiring use of hand/eye coordination.  Claimant 
is  also seen to walking in a normal fashion, talk, gesture with his  arms and move his 
head freely.  Claimant does not exhibit any signs of dizziness  or imbalance.  Claimant is 
clearly able use a hacksaw to make precise cuts into PVC pipe without problem.  
Claimant is also seen talking on a cell-phone while standing and moving his head.  
Claimant is later seen to bend/stoop to pick up items of trash off the ground.  During this 
video Claimant was not seen to wear any glasses or exhibit any blinking or other un-
usual eye movements.

25. On June 5, 2007 Claimant was evaluated by Matthew Brodie, M.D.  Dr. 
Brodie noted that Dr. Mason confirmed with him that there were issues of a factitious 
disorder present.  He noted that there was a question of degree of objective disability 



and that there was a mismatch between subjective complaints and objective findings.  
Upon examination, Dr. Brodie noted, and it is  found,  that claimant did not demonstrate 
any evidence of vestibular deficit upon body positional transfers or spontaneous  move-
ments of his head or neck.  He indicated that he agreed with Dr. Mason that claimant 
was at MMI.

26.  On June 7, 2007, Dr. Mason placed claimant at MMI.  In her assessment, 
Dr. Mason indicated that claimant was status post mild traumatic brain injury with facti-
tious disorder with respect to cognitive complaints, invalid neuropsychologic testing and 
subjective reports  of posttraumatic headaches.  She also noted that claimant showed 
symptom magnification that was severe at times. She assigned claimant a 5% impair-
ment rating for vestibular dysfunction and 2% for depression stable on medications, for 
a combined rating of 7% whole person.

27. In accordance with Dr. Mason’s determination of MMI and her impairment 
rating, Respondent’s filed a Final Admission of Liability on July 16, 2007 admitting for a 
5% whole person impairment entitling Claimant to $15,948.02 in PPD benefits.  Re-
spondent’s separately admitted for a 2% psychological impairment entitling Claimant to 
$4,448.04 in MIB benefits.

28. L. Barton Goldman, M.D., performed a Division IME on August 30, 2007.   
Dr. Goldman noted that the claimant’s records in terms of his neurological and psycho-
logical issues raised some strongly concerning questions regarding how well an exam-
iner could take claimant’s subjective complaints at face value.  However, he recom-
mended that just to give claimant the benefit of the doubt that he should see a Spanish 
speaking psychologist and neuropsychologist for evaluation.  As such, he opined that 
claimant was not at MMI pending the recommended evaluations.  Dr. Goldman specifi-
cally recommended Dr. Walter Torres, PhD and Dr. Gina Navarette PhD to perform 
these evaluations.

29. In accordance with Dr. Goldman’s opinion that Claimant was not at MMI, 
Respondents filed a General Admission of Liability on December 20, 2007 to reinstate 
TTD benefits  effective June 5, 2007, the previously determined date of MMI.  Respon-
dent’s also claimed credit for PPD benefits of $15,498.02 (sic) and for the MIB benefits 
of $4,448.04.

30.  Claimant was seen by Walter Torres, Ph.D., on November 20, 2007.  Dr. 
Torres observed that claimant’s affect was somewhat unusual in that he manifested a 
slight and persistent smile that did not match the content of the conversation or the na-
ture of their interaction.  Dr. Torres indicated that he did not have the opportunity to re-
view Dr. Carbaugh’s psychological report and admitted that he only had limited records 
to review.  Dr. Torres recommended neuropsychological evaluation to assess the re-
ported cognitive symptoms.

31. Claimant was seen by Gina Navarrete, Ph.D., on March 7, 2008, for a 
neuropsychologic evaluation.  Dr. Navarette noted that she had contacted Dr. Politzer 



who told her that he found claimant’s subjective complaints  were not consistent with 
objective findings and he saw no reason for further follow-up since the prescription 
lenses were still working.  Claimant reported to Dr. Navarette that the onset of his  head-
aches was whenever he had to focus mentally. Dr. Torres noted that during her testing, 
it was clear that claimant was not putting forth good effort.  She noted that claimant’s 
performance on a couple of tests that specifically measure effort was extremely poor.  
She noted that he obtained below cut-off scores on the Test of Memory Malingering and 
Rey 15-Item Test.  Because of claimant’s questionable validity she noted that claimant’s 
neuropsychological test results were not an accurate representation of his present neu-
rocognitive functioning.  Dr. Navarette indicated that during her evaluation there were 
many indications that lead her to conclude that claimant’s performance on testing was 
not valid.  It was apparent on behavioral observation that he not only put forth poor ef-
fort on testing, but tried to exaggerate cognitive deficits.  She noted that claimant’s re-
ported diplopia interfering with his testing was difficult to believe.  She suspected a sig-
nificant degree of intentional symptom exaggeration and it was her professional opinion 
that there was strong evidence to suggest factitious disorder or malingering.  She indi-
cated that it was difficult to tell whether his  exaggeration of symptoms and poor effort 
were meant to feign cognitive symptoms for psychological reasons or were due to sec-
ondary gain issues from external incentives.  She noted that while it was not uncommon 
for Hispanic individuals  to express symptoms in an exaggerated fashion, Claimant’s  ex-
pressed symptoms went beyond cultural expectations.  The ALJ finds Dr. Navarette’s 
assessments and opinions to be credible, persuasive and are found as fact.

32. Claimant returned to Dr. Goldman for a follow-up Division IME on May 1, 
2008.  In his impressions, Dr. Goldman noted that claimant had subjective waxing and 
waning post-traumatic headaches and vertigo secondary to his work related injury in the 
presence of probable factitious disorder.  He also noted probable pain disorder with 
psychological factors and probable factious disorder.  He further noted that claimant had 
complaints of sexual dysfunction of unclear etiology and stated that it was a difficult 
condition to specifically diagnose in a case in which 4 different psychologists docu-
mented increasingly objective signs of factitious disorder.  On examination, Dr. Goldman 
noted that claimant’s behaviors were dramatically bizarre though only on direct exami-
nation.  He noted that after his direct examination, claimant’s squinting, blinking, and 
temporarily abnormal gait all returned to normal.  Dr. Goldman felt that claimant had 
reached MMI at that time.

33.  In his report, Dr. Goldman specifically noted that a very strong argument 
could be made that claimant should not be assigned any particular impairment rating 
since the primary conditions under consideration were substantially subjective, non-
focal, and presented within the context of both unconscious and conscious magnifica-
tion.  However, he noted there was some very mild evidence of residual vestibular prob-
lems, however inconsistent earlier in the records.  Therefore, he assigned claimant a 
2% impairment rating for anxiety due to the need for ongoing medication maintenance.  
He also noted that in “extending the benefit of the doubt (and there is quite a bit of doubt 
in this matter)” he suggested a high class II vertigo impairment rating which would 



equate to a 10% impairment rating.  Overall, Dr. Goldman assigned claimant 12% im-
pairment rating.

34. In accordance with Dr. Goldman’s follow up DIME report of May 1, 2008, 
Respondents filed a Final Admission of Liability dated May 8, 2008.  Respondents ad-
mitted for 10% whole person impairment and a 2% mental impairment.  The Insurer 
claimed credit for all PPD previously paid and requested reimbursement of an overpay-
ment of $15,202.84.

35. As reflected in the Final Admission of May 8, 2008, Claimant received a 
total of $59,816.37 for TTD and TPD benefits from the date of injury to the date of MMI 
established by Dr. Goldman, May 1, 2008.  Insurer asserted that Claimant was only 
owed an additional $183.63 for PPD benefits.  Insurer did not claim any offset for TTD 
benefits paid against the admitted MIB benefits of $4,448.04.

36. Surveillance video was obtained of Claimant’s activities on August 7, 
2008.  The video shows claimant working at landscaping activities.  Claimant is seen 
using a gasoline powered weed eater and vigorously starting the weed eater by himself 
without difficulty.  The video also shows claimant wearing and using a gasoline powered 
backpack type leaf blower.  At one point, claimant is seen lifting and closing the back 
door of a large trailer on his own.  Claimant is later seen again using the weed eater and 
leaf blower at a different location by himself and without difficulty.  Claimant is also seen 
jogging at one point during the video from the back of the trailer to the front of the truck 
pulling the trailer and obtaining a large leaf-bag or sack from the truck.  Claimant is  seen 
working by himself without assistance and without any sign of imbalance, vertigo or dif-
ficulty with hand/eye coordination.  Claimant does not wear glasses during these activi-
ties, although a pair of sunglasses were placed around the band of the straw hat worn 
by Claimant while performing these activities but were not used during the activities de-
picted in the video.

37.  Surveillance video was also obtained of Claimant’s activities on August 9, 
2008.  Claimant is again seen working for at landscaping activities on this date.  Again, 
Claimant is not seen to wear glasses.  Claimant is  seen in the video lifting and carrying 
a ladder on two occasions without difficulty.  Claimant is  seen throughout the course of 
the video bending over picking up branches and raking leaves and branches as well.  At 
no time, does claimant exhibit difficulty with the tasks he is performing. The videos from 
August 7 and August 9, 2008, show no indication that claimant was having any difficulty 
completing the tasks that he was performing.  Claimant is  seen to walking normally, be 
able to balance for a short period on one leg, and to perform as part of a landscaping 
crew.

38. Claimant testified at hearing that he wears tinted lenses and has lost a lot 
of his  sight.  He testified that if he tries to exercise, lift or walk fast his head hurts and his 
vision blurs.  He testified that he does not walk by himself because he is afraid of be-
coming dizzy.  He testified that he no longer helps his wife out around the house be-
cause he trembles and has cut himself.  He testified that he has problems bending, 



squatting and is unable to perform any maintenance work around his house.  The ALJ 
finds that the entirety of Claimant’s testimony regarding his  physical restrictions, ability 
to engage in activities and to work not to be credible or persuasive.

39. Claimant’s wife testified that claimant gets  sick and vomits two to three 
times a day.  However, this is inconsistent with his medical records in which Claimant  
denied vomiting since shortly after his injury.  Claimant’s wife also testified that claimant 
suffered a second injury when he returned to work for his employer in which he cut him-
self and that she shaves him because he cuts himself.  Claimant’s wife testified that he 
withdraws from noise and activity around the house and has experience sexual dysfunc-
tion since the injury.  The ALJ finds that this testimony is only a recitation of what Claim-
ant’s wife observes and represents manifestations of lack of function on the part of 
Claimant that are not credible or persuasive.

40. Mike Hernandez performed a vocational evaluation of claimant on August 
13, 2008.  Claimant reported to Mr. Hernandez that he had completed 11 years of edu-
cation in Mexico and took two courses in the United States  in chemicals and mercury 
that were conducted in English. Claimant reported that he had lived in the U.S. for ap-
proximately 20 years.  

41. After reviewing all of claimant’s medical records and his verbal history, Mr. 
Hernandez opined that claimant had retained or regained the ability to perform work.  
He noted that claimant was able to work in the medium work category per a Functional 
Capacity Evaluation done in February 2007.  Based on claimant’s educational back-
ground, he felt that claimant could consider jobs in the medium, light, and sedentary 
physical demand categories as well as unskilled or semi-skilled in terms of aptitude.  Mr. 
Hernandez identified the following types and classes of jobs which he felt Mr. Pineda 
would able to perform on a part or full-time basis and which exist in his commutable la-
bor market: assembler, ticket taker, fast food worker, light janitorial, dish washer, busser, 
flagger, clothing sorter, laundry attendant, cafeteria attendant, sandwich maker, cook 
helper, and kitchen helper.  Mr. Hernandez forwarded these 14 job titles with DOT job 
descriptions to Dr. Mason for her opinion.  Dr. Mason indicated that of the 14 jobs, 
claimant could perform 10 of the identified jobs. Mr. Hernandez opined that claimant 
was employable and had several vocational options available to him.

42. Mr. Hernandez considered Claimant’s  potential driving restrictions in 
reaching his opinion that Claimant was employable and able to earn a wage.  In reach-
ing his opinion, Mr. Hernandez placed more weight on objective data regarding any 
claimed mental or cognitive impairment of Claimant.  Subsequent to issuing his voca-
tional report, Mr. Hernandez had an opportunity to review the surveillance videos sub-
mitted into evidence at hearing.  Mr. Hernandez testified that the surveillance videos 
only solidified his opinion that claimant was a capable of obtaining employment.  

43. Lee White performed a vocational evaluation of Claimant and issued a re-
port dated August 11, 2008.  Mr. White opined that Claimant was not employable.  Mr. 
White discounted many of the adverse findings and opinions in Claimant’s medical re-



cords from treating and evaluating physicians.  Mr. White relies primarily on the Claim-
ant’s subjective complaints of inability to function.

44. The ALJ resolves the conflicts between the opinions of Mike Hernandez 
and those of Lee White concerning Claimant’s employability and ability to earn a wage 
in favor of the opinions of Mr. Hernandez as being the most credibly and persuasive.  
The opinions of Mr. Hernandez are supported in the medical records by the opinions of 
Dr. Mason and by the activities of Claimant depicted in the various surveillance videos 
taken at several different times during Claimant’s  course of medical treatment and 
evaluation.  The opinion of Mr. Hernandez that Claimant remains employable and able 
to earn a wage is found as fact.

45. The ALJ finds that Claimant has failed to prove, by a preponderance of the 
evidence, that he is unable to earn any wages in the same or other employment.  The 
Claimant has failed to prove that he is permanently and totally disabled.  Section 
8-40-201(16.5)(a), C.R.S.

46. Respondents correctly computed Claimant’s entitlement to PPD benefits 
and MIB benefits in the May 8, 2008 Final Admission of Liability.

CONCLUSIONS OF LAW

47. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has rejected evi-
dence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

48. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving en-
titlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be in-
terpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers  compensation claim shall be decided on its merits. Sec-
tion 8-43-201 (2008) C.R.S.

49. Permanent total disability, as defined in § 8-40-201(16.5), C.R.S., means 
an employee is unable to earn any wage in the same or other employment.  As 
amended in 1991, this statute established a strict definition of permanent total disability.  
The phrase, “to earn any wages in the same or other employment, provides a real and 
nonillusory bright line rule for the determination whether a claimant has been rendered 
permanently totally disabled.”  Lobb  v. Indus. Claim Appeals Off.,  948 P.2d 115 (Colo. 



App. 1997) The burden of proof in establishing permanent total disability is  on the em-
ployee to prove that he is  unable to earn any wages in the same or other employment.  
In order to meet the burden of proof established by this statute, claimant must prove 
permanent total disability by a preponderance of the evidence.  The question of whether 
claimant has carried this burden is one of fact for resolution by the administrative law 
judge.  See Eisnach v. Indus. Comm’n, 633 P.2d 502 (Colo. App. 1981).  

50. For purposes  of permanent total disability, “any wages” means more than 
zero.  McKinney v. Indus. Claim Appeals Off., 894 P.2d 42 (Colo. App. 1995).  In McKin-
ney the Court held that the ability to earn wages  in “any” amount is  sufficient to disqual-
ify a claimant from receiving permanent total disability benefits.  See also Christie v. Co-
ors Transportation, 933 P.2d 1330 (Colo. 1997).  In determining whether a claimant is 
permanently totally disabled, the ALJ may consider his age, education, prior work expe-
rience, vocational training, overall physical condition, mental capabilities, and the avail-
ability of the work claimant can perform.  See Sandoval v. Sam & Ray’s Frozen Foods, 
W.C. No. 4-125-205 (ICAO Nov. 30, 1993).   The critical test is  whether employment ex-
ists that is reasonably available to claimant under his particular circumstances.  Weld 
County School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  the claimant fails  to 
prove permanent total disability if the evidence establishes that it is more probable than 
not that the claimant is capable of earning wages.  Duran v. MG Concrete Inc., W.C. No. 
4-222-069 (September 17, 1998).  

51. In deciding whether claimant has met his burden of proof, the ALJ is em-
powered “to resolve conflicts in the evidence, make credibility determinations, determine 
the weight to be accorded to expert testimony, and draw plausible inferences  from the 
evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. 
App. 2002).  When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’ testimony and actions; the rea-
sonableness or unreasonableness of the testimony; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  

52. As found, Claimant has failed to carry his  burden of proving that he is in-
capable of earning any wages and to prove that he is permanently and totally disabled.  
Mr. Hernandez opined that claimant is in fact employable and capable of earning a 
wage.  Mr. Hernandez identified 14 job types in which he felt claimant was capable of 
obtaining employment.  Of those 14 identified job types, claimant’s treating physician, 
Dr. Mason, opined that claimant was capable of working in 10 of those positions.  Fur-
thermore, claimant was clearly able to work for at landscaping activities    without diffi-
culties supporting Mr. Hernandez’ opinion that Claimant is able to earn a wage.

53. As found, Claimant’s  testimony and the testimony of Claimant’s wife re-
garding Claimant’s alleged physical, cognitive, emotional and visual limitations is not 
credible.  Claimant’s testimony regarding his  symptoms and limitations is  wholly contra-
dicted by his behavior captured on the surveillance videos depicting activity at several 
different times during Claimant’s course of medical treatment and evaluation. Claimant’s 



medical records  detail a history of significant symptom magnification and factitious dis-
order from not one by several of Claimant’s  treating and examining physicians including 
the DIME physician, Dr. Goldman.  The opinions of Mr. White concerning Claimant’s 
employability and ability to earn a wage are not persuasive in that he relies heavily on 
Claimant’s representations of his symptoms and limitations which are not credible.  

54. In this case, claimant is able to obtain and maintain employment within his 
labor market and earn wages.  Employment exists that is reasonably available to claim-
ant given his particular circumstances, including his age, education and training, trans-
ferable skills, prior work experience, labor market and restrictions.  Claimant did not 
prove that he is  unable to earn any wages in the same or other employment.  Claimant 
is, therefore, not permanently and totally disabled.

55. Section 8-42-107.5 limits  the amount of temporary disability and perma-
nent disability benefits  an injured may receive based on the whole person impairment 
rating assigned at the time of MMI.  Under the statute as it existed at the time of claim-
ant’s injury in April of 2005, an injured worker’s  benefits were capped at $60,000 if his 
impairment rating was 25% or less and $120,000 if his impairment rating was greater 
than 25%.  Because Claimant’s overall whole person impairment was less than 25% 
Claimant is limited to combined TTD, TPD and PPD benefits of $60,000.

 56.  Respondents filed a Final Admission on May 8, 2008, based on Dr. 
Goldman’s 10% whole person impairment rating and 2% mental impairment rating.  As 
of the date of the final admission, claimant had received $59,816.37 in temporary dis-
ability benefits.  The final admission asserts that there was a $15,202.84 overpayment 
for previously paid PPD benefits.  This overpayment, however, was not utilized in con-
sidering the amount of indemnity benefits that were still available under the $60,000 
cap.  Based on the $59,816.37 in temporary disability benefits that had been paid, there 
was $183.63 remaining under the cap.  As such, respondents admitted for only $183.63 
in PPD benefits.  Respondents also admitted for $4,448.04 in mental impairment bene-
fits in addition to the benefits for TTD, TPD and PPD subject to the statutory cap.  These 
benefits were also not considered in determining the amount of indemnity benefits left 
under the cap.  Claimant’s  assertion that Respondents miscalculated claimant’s PPD 
award is incorrect and claimant is not entitled to any additional PPD benefits. 

 57. The ALJ concludes that the evidence is  insufficient to show whether 
Claimant has been overpaid $15,202.84 as claimed by Respondents.  It is  simply not 
clear to the ALJ how this figure was arrived at.  There is some evidence that this figure 
derives from the PPD admitted in the original Final Admission filed in June 2007 that 
then was not taken as an offset against additional TTD admitted in the December 2007 
General Admission.  However, the ALJ cannot make this determination from the evi-
dence presented.  While it may well be true that Claimant has been overpaid and that 
Respondents should be entitled to recover such an overpayment, the ALJ declines to 
make a determination of this issue at this time.

ORDER



 It is therefore ordered that:

 Claimant’s claim for permanent total disability benefits is denied and dismissed;

 Claimant’s claim for additional PPD or MIB benefits and/or that Respondents in-
correctly calculated the statutory cap on such benefits is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  January 29, 2009

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 3-966-319

ISSUES

 The issues determined herein are whether Dr. Struck refused to treat claimant, 
respondents’ request for a change of physician, and claimant’s  request for attorney 
fees.

FINDINGS OF FACT

1. Claimant suffered an admitted industrial injury on December 21, 1989.
2. Claimant was later determined to be permanently and totally disabled.  She re-
ceived ongoing medical benefits, including treatment by Dr. Timothy Hall.
3. On June 19, 2007, the insurer requested a Medical Utilization Review (“MUR”) 
proceeding concerning the treatment by Dr. Hall.  The MUR panel unanimously recom-
mended a change of physician be made from Dr. Hall.
4. On February 15, 2008, the Director of the Division of Workers’ Compensation 
(“Director”) entered his order for a change of provider in accordance with section 8-43-
501, C.R.S.  The order stated, “. . . every effort should be made to explore the possibility 
of an interdisciplinary rehabilitation program.”
5. On February 22, 2008, respondents stated to claimant that they welcomed sug-
gestions about a new treating physician.
6. Claimant filed an appeal from the Director’s order.  Claimant, through counsel, 
indicated that he intended to continue to obtain treatment from Dr. Hall and would not 
participate in selecting a new physician.
7. On May 21, 2008, Timiann Flores, on behalf of the Director, notified the parties 
that the Director has been unsuccessful in finding three physicians willing to take over 
claimant’s care.  Ms. Flores stated that only Dr. Terry Struck was willing to treat.  Ms. 
Flores stated that the respondent could choose Dr. Struck, the parties can try again to 



agree upon a new provider, or the parties may make other suggestions about how to 
provide a new physician for claimant.
8. On May 29, 2008, respondents agreed to Dr. Struck.  On May 30, 2008, Ms. Flo-
res notified the parties that respondents had selected Dr. Struck.
9. The insurer set an appointment with Dr. Struck for July 1, 2008, and notified 
claimant of that fact.
10. On June 26, 2008, Dr. Struck reported that claimant had not completed the re-
quired new patient paperwork and had told her office staff that he did not wish to switch 
physicians.  Dr. Struck stated, “In light of all of the above, I do not feel comfortable in 
accepting and respectfully decline to accept [claimant] as a patient.”
11. On July 8, 2008, respondents notified the Director that Dr. Struck is refusing to 
accept claimant as a new patient.  Respondents requested that the Director contact Dr. 
Polanco, Dr. Ridings, and Dr. Castrejon in an effort to locate a new authorized treating 
physician.  Respondents stated that they wised to be prepared with a new authorized 
treating physician to resume care as soon as the appeal is completed.
12. On July 29, 2008, Ms. Flores wrote to the parties to indicate that it was inappro-
priate for the Director to provide an additional list of physicians pursuant to the MUR 
process.  Ms. Flores wrote, “Since a new provider was identified issues such as whether 
the claimant is refusing to submit to an examination or whether the doctor is refusing to 
treat due to non-medical reasons are outside the UR process and may be best ad-
dressed by an administrative law judge.”
13. On August 8, 2008, claimant’s attorney wrote to the Director to request that he 
reconsider the letter from Ms. Flores.
14. On August 27, 2008, the Director wrote that the MUR process ends once a new 
physician is designated.  Because the new physician has been designated, there was 
nothing further for the Director to do pursuant to the statute.  The Director stated that he 
was unaware of any further action that the Division could take.
15. On August 27, 2008, respondents filed an application for hearing on the issue of 
“authorized provider.”  The application stated, “This application is filed so that when all 
appeals are exhausted and if the MUR is affirmed, a new ATP will be ready to assume 
care.  Respondents are seeking order from ALJ regarding new ATP.”
16. Claimant requested that respondents withdraw the application for hearing.  Re-
spondents refused to do so, indicating that the Director was unable to find another phy-
sician who was willing to treat claimant and that the Director had advised that respon-
dents must apply for hearing on the issue of the new medical provider.
17. Claimant filed a response to the application for hearing, raising the issues of 
penalties and attorney fees for filing an application on an issue not ripe.
18. On September 2, 2008, Judge Krumreich issued his order affirming the February 
15, 2008, order of the Director, and Judge Krumreich stated that Dr. Struck was the new 
authorized treating physician.
19. The record evidence is unambiguous that Dr. Struck has declined to accept 
claimant as a patient due to non-medical reasons.
20. The Director and Ms. Flores did not “order” respondents to apply for hearing on 
the issue.



21. Respondents’ August 27, 2008, application for hearing was not for an issue not 
ripe for determination.  No procedural bars existed to determination of respondents’ ap-
plication for hearing.

CONCLUSIONS OF LAW

1. Respondents applied for hearing to determine if Dr. Struck had refused to 
treat claimant due to a non-medical reason and to have the Judge define a procedure to 
select a new authorized treating physician.  Section 8-43-501, C.R.S., sets forth the 
MUR process.  In summary, a panel of physicians conducts a review of the medical re-
cords and each panel member makes  findings about the care of the treating physician 
and makes recommendations about whether claimant should have a change of author-
ized treating physician.  The Director is required to give “great weight” to the panel rec-
ommendations.  Section 8-43-501(4), C.R.S., sets forth the procedure to select a new 
authorized treating physician.  If the Director orders a change of provider, the parties 
have seven days in which to agree upon a new physician.  If they parties cannot reach 
agreement, the Director shall select three providers.  The party who was successful in 
the MUR process selects the new authorized treating physician from that list.  The stat-
ute also provides that any party, including the authorized treating physician, may appeal 
the Director’s  order for a change of physician.  The Judge conducts a record review 
only.  A party may then file a petition to review the Judge’s order.  WCRP 10-8(B) pro-
vides: 

If the claimant chooses to remain under the care of the provider under re-
view during the period of appeal resolution, the payor shall be responsible 
for payment of medical bills to the provider until an order on appeal is 
issued.  If the insurance carrier, employer or self-insured employer pre-
vails on appeal, the claimant may be held liable by the prevailing party for 
such medical costs paid during the appeal period.

Neither the statute nor the WCRP make any further provisions for selection of another 
authorized treating physician once the Director selected Dr. Struck.  The Director is  cor-
rect that his involvement with the MUR process ends with the selection of the new 
authorized treating physician.  The Director and Ms. Flores did not “order” respondents 
to apply for hearing on the issue, but merely noted that one was an option.

2. As found, the record evidence is  unambiguous that Dr. Struck declined to 
accept claimant as a new patient, due to non-medical reasons.  There was no reason to 
call Dr. Struck to testify; her report was unequivocal that she declined to treat.  

3. If the Judge has authority to select a new treating physician, the Judge 
declines to do so at the present time.  Respondents  have not selected a new treating 
physician after Dr. Struck’s refusal to treat.  Claimant has not yet completed his appeal 
from the order for a change of physician.  Claimant has continued to accept treatment 
only from Dr. Hall.  

4. Claimant seeks attorney fees against respondents pursuant to section 8-
43-211(2)(d), C.R.S., for requesting a hearing on issues that are not ripe for adjudication 



at the time of the application for hearing.  “Ripeness” in this context refers to a disputed 
issue concerning which there is no legal impediment to immediate adjudication.  Olivas-
Soto v. Industrial Claim Appeals Office 143 P.3d 1178 (Colo. App. 2006); BCW Enter-
prises, Ltd. v. Industrial Claim Appeals Office 964 P.2d 533 (Colo. App. 1997); Maestas 
v. Wal Mart Stores, Inc., W.C. No. 4-717-132 (Industrial Claim Appeals Office, January 
22, 2009).  Contrary to claimant’s argument, no legal impediment prevented determina-
tion of the issues in respondents’ application for hearing.  Section 8-43-501(2)(e), 
C.R.S., prohibits any party from requesting a hearing concerning a change of physician 
until the MUR proceedings have become final.  For purposes of this section, the pro-
ceedings became final once the Director selected Dr. Struck.  Claimant’s  appeal of the 
Director’s order for a change of physician continues through normal appellate proce-
dures even though the MUR process is  complete.  Consequently, section 8-43-
501(2)(e), C.R.S., no longer prohibited respondents’ application for hearing.  Although 
respondents alleged an issue about whether Dr. Struck refused to treat, that issue is 
nonexistent.  No procedural bar exists to decide the issue, but the decision is that she 
unequivocally refused to treat.  Nothing in the statute or rules required any other actions 
before selecting a new treating physician.  Theoretically, the Judge could select a new 
treating physician.  That would be an extremely unwise action, especially in the current 
setting.  That issue can better be decided at a later time when the information is more 
complete.  Nevertheless, no procedural bar exists to the application for hearing when 
filed.  Consequently, claimant is not entitled to attorney fees.

ORDER

 It is therefore ordered that:

1. The insurer’s request for an order designating a new authorized treating physi-
cian is denied and dismissed.
2. Claimant’s request for attorney fees is denied and dismissed.
3. All matters not determined herein are reserved for future determination.

DATED:  January 30, 2009 

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-754-105

ISSUES

 The issues for determination are compensability, average weekly wage, tempo-
rary partial disability benefits and temporary total disability benefits. 

FINDINGS OF FACT



1. On November 12, 2007, Claimant was employed by Employer. Claimant had 
worked for Employer since July 2007.  

2. Claimant was leaving work after his shift ended on November 12, 2007, when he 
was injured.  Claimant tripped and fell on the uneven sidewalk leading from Employer’s 
building to the parking lot where Claimant had parked his vehicle.  Claimant fell face 
first, hitting his face, hands, arms and the front of his body on the sidewalk. 

3. The accident did not occur during working hours.  The accident did not occur on 
Employer’s premises.  Walking back to his vehicle after work was not contemplated by 
the employment contract.

4. Claimant was not required to drive his vehicle to work for Employer.  Claimant 
was not required to use his vehicle in order to perform his job duties.  Claimant was not 
required to park his vehicle such that he unavoidably traveled over the area where the 
accident occurred.

5. Claimant reported his injuries to his supervisor on November 13, 2008. He was 
referred to the Rose Medical Center emergency room. Claimant received treatment for 
his injuries from his primary treating physician and other providers.

6. Employer reported the broken cement where Claimant fell to the city and asked 
for it to be repaired. 

7. On the date of the injury, November 12, 2007, Claimant was earning $12.73 per 
hour and was scheduled to work 40 hours per week.  Claimant received a raise on Feb-
ruary 1, 2008, to $14.24 per hour, at which time he was still scheduled to work 40 hours 
per week.  Claimant’s work hours were reduced to 20 hours per week on July 21, 2008, 
through July 26, 2008. Claimant was laid off by Employer on July 29, 2008, because 
Employer could no longer accommodate his restrictions given by his authorized treating 
physicians.    

CONCLUSIONS OF LAW

To qualify for recovery under the Workers’ Compensation Act of Colorado, Claim-
ant must show that he was performing services arising out ofand in the course of his 
employment at the time of his  injury.  Section 8-401-301(1)(b), C.R.S. (2008).  For an 
injury to occur “in the course of employment”, Claimant must demonstrate the injury oc-
curred within the time and place limits  of his employment and during an activity that had 
some connection with his  work-related functions.  Triad Painting Co. v. Blair, 812 P.2d 
638, (Colo.App.1991).  The “arise out of” requirement is narrower than the “in course of” 
requirement.  For an injury to arise out of employment, Claimant must show a causal 
connection between the employment and injury such that the injury had its origins in his 
work-related function and is sufficiently related to those functions to be considered part 
of the employment contract.  Industrial Commission v. Enyeart, 81 Colo. 521, 256 P.2d 



314, (1927). Claimant must prove the statutory requirements by a preponderance of the 
evidence.  City of Boulder v. Streeb, 706 P.2d 786, (Colo. 1985).  An injury arises out of 
and in the course of employment when there is a “nexus” between the activity that 
caused the injury and the usual circumstances of the job, so that the activity may be 
considered and incident of employment.

The general rule is injuries sustained “going to and coming from work” are not 
compensable.  Barry’s Coffee Shop, Inc. v. Palomba, 161 Colo. 369, 423 P.2d 208, 
(1967); Perry v. Crawford & Co., 677 P.2d 416 (Colo.App. 1983).  There is an exception 
when a “special circumstance” creates  a casual relationship between the employment 
and the travel beyond the sole fact of the employee’s arrival at work.  Madden v. Moun-
tain West Fabricators, 977 P.2d 861 (Colo.App. 1999).  In general, a claimant who is in-
jured while coming from work does not qualify for recovery because such travel is not 
considered to be performance of services arising out of and in the course of employ-
ment. Industrial Commission v. LaVachm, 165 Colo. 433, 439 P.2d 359, (1968); Varsity 
Contractors v. Baca, 709 P.2d 55, (Colo.App. 1985).

In Madden v. Mountain West Fabricators, supra, the Supreme Court held that a 
number of factors should be considered when determining whether special circum-
stances warrant recovery under the Act.  Those factors include, but are not limited to:  
1) whether the travel occurred during working hours; 2) whether the travel occurred on 
or off the employer’s premises; 3) whether the travel was contemplated by the employ-
ment contract; and 4) whether the obligations or conditions of employment created 
“zone of special danger” out of which the injury arose.

The accident occurred when Claimant was  leaving work after his  shift ended. He 
was injured when he tripped and fell on the sidewalk leading from Employer’s building to 
a parking lot where he parked his vehicle. The accident did not occur during working 
hours.  The accident did not occur on Employer’s premises.  Walking back to his vehicle 
after work was not contemplated by the employment contract.  There is no evidence to 
support Claimant’s argument that Claimant was  walking to a secured parking lot where 
he was required to park his vehicle. The obligations  or condition of employment did not 
create a “zone of special danger” out of which the injury arose.  Claimant has not shown 
that he was required to drive his vehicle to work for Employer.  Claimant was not re-
quired to use his vehicle in order to perform his job duties.  Claimant was not required to 
park his vehicle such that he unavoidably traveled over the area where the accident oc-
curred. Claimant has failed to establish a nexus between the sidewalk on which the 
Claimant tripped and fell and where the Claimant parked his vehicle.  

Claimant has not established by a preponderance of the evidence that the acci-
dent occurred in the course and scope of his employment.  The claim is  denied and 
dismissed. 

ORDER

 It is therefore ordered that the claim is denied and dismissed.



DATED:  January  29, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-753-985

ISSUES

 The sole issues determined herein are temporary total disability (“TTD”) 
and permanent partial disability (“PPD”) benefits.  At hearing, the parties 
stipulated to some of the TTD benefits.

FINDINGS OF FACT

1. Claimant has worked in the same capacity as a press  operator for 
the Employer since 1984.  Claimant works four ten-hour days per week.  In 
August 2006, the employer installed a new, smaller press, which required 
claimant to engage in more bending to operate.  Claimant’s job requires  him to 
be on his feet for his entire shift alternating between reaching, crawling, twisting, 
bending, and stretching as  necessary to feed paper into the press, extract paper 
from the press, and maintain the press.

2. Claimant began experiencing pain in his low back at work in July 
2007.

3. Employer sent Claimant to Centura Centers  for Occupational 
Medicine (“CCOM”), the authorized treating provider, for an initial evaluation on 
September 4, 2007.  Dr. Dickson noted that over the last several months, 
claimant has been gradually and progressively developing low back pain and 
radicular symptoms with some numbness and pain on the right side of his back 
with some symptoms in the left calf.  Dr. Dickson further noted on physical 
examination some mild pain on palpation over the right sacroiliac (“SI”) joint and 
that Claimant got on and off the exam table without difficulty.  Dr. Dickson’s 
diagnosis  was low back pain with intermittent numbness of the left calf.  Dr. 
Dickson noted that no permanent impairment was anticipated.  Claimant was 
released to work without any restrictions.  

4. Claimant is still employed by Employer and has continued to work 
in the same capacity, reaching, crawling, twisting, bending, and stretching since 
July 2007.

5. Respondents filed a General Admission of Liability on April 8, 2008 
admitting to TTD benefits for January 8, 2008, February 11, 2008, and February 
12, 2008.  
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6. Claimant received conservative treatment for his injury from 
September 4, 2007 through April 21, 2008 including, but not limited to, physical 
therapy, chiropractic treatment, prescription medications, and injections, all 
without benefit.

7. A September 14, 2007, magnetic resonance image (“MRI”) showed 
moderate degenerative changes at L5-S1.

8. On October 19, 2007, Dr. Jenks examined claimant and diagnosed 
probable L5-S1 discogenic pain.  

9. On November 5, 2007, Dr. Jenks administered an epidural steroid 
injection on the right side at L5-S1.  Dr. Jenks excused claimant from work for 
November 5 and 6, 2007.  The injection provided no symptom relief.

10. On January 7, 2008, Dr. Jenks administered a second right-sided 
L5 epidural steroid injection, which again provided no relief.  The record evidence 
did not contain a written excuse from work for January 7 and 8, 2008.  
Nevertheless, claimant was unable to work for those two days due to the effects 
of his treatment for the work injury.

11. On January 22, 2008, Dr. Jenks recommended a trial of a SI joint 
injection.

12. On January 23, 2008, Dr. Sung evaluated claimant and diagnosed 
L5-S! degenerative disc disease, retrolisthesis and neuroforaminal stenosis.  He 
recommended the trial of the SI injection and a discogram.  Claimant did not 
want to consider surgery, so the discogram was not performed.

13. On February 11, 2008, Dr. Jenks administered the right SI joint 
injection, which provided no relief.  

14. On April 18, 2008, Dr. Dickson determined that claimant reached 
maximum medical improvement (“MMI”).  Claimant underwent range of motion 
testing with a physical therapist.  The physical therapist documented maximum 
lumbar flexion of 20°, maximum lumbar extension of 10°, maximum lumbar right 
lateral flexion of 15°, and maximum lumbar left lateral flexion of 20° for a 16% 
whole person impairment rating for loss of range of motion.  

15. On April 21, 2008, Dr. Dickson completed an impairment rating and 
determined 7% whole person impairment rating pursuant to Table 53 of the 
American Medical Association Guides to Evaluation of Permanent Impairment, 
Third Edition Revised.  Dr. Dickson also determined 16% rating for loss of range 
of motion.  These ratings combined for a total whole person impairment rating of 
22%.  Dr. Dickson continued to release Claimant to work, without restrictions.  
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16. Claimant underwent a Division Independent Medical Examination 
(“DIME”) on July 23, 2008 with Brian E. H. Reiss, M.D.  Dr. Reiss agreed that 
claimant was at MMI.  On physical examination, Dr. Reiss noted that claimant 
“very much limits his motion”.  Dr. Reiss noted that claimant flexes “extremely 
minimally” and extends “extremely minimally” with “obvious  complaints of pain 
with change in position.”  Dr. Reiss documented maximum lumbar flexion of 7°, 
maximum lumbar extension of 6°, maximum lumbar right lateral flexion of 14°, 
and maximum lumbar left lateral flexion of 14° for a 21% whole person 
impairment rating for loss of range of motion.

17. Dr. Reiss further noted the following concern:

Problem here is his range of motion is way out of proportion to what 
one would see in this  situation like this on average, and I think even 
though it is internally consistent, I do not think it is appropriate to 
give a rating of 24% for a younger person such as this gentleman 
with single lift degenerative change, no herniated disk and just back 
pain….perhaps the situation should be taken under further 
consideration as far as validity.

18. Nevertheless, Dr. Reiss completed the DIME Examiner’s  Summary 
Sheet assigning Claimant a 7% whole person impairment rating pursuant to 
Table 53 and a 21% impairment rating for loss of range of motion.  These ratings 
combined for a total whole person impairment rating of 27%.  Dr. Reiss authored 
a letter to the DIME Unit along with the DIME Examiner’s Summary Sheet further 
expressing his concerns  regarding the validity of Claimant’s range of motion.  Dr. 
Reiss wrote, in relevant part, as follows:

According to the measurements today, my rating was 27%, but this 
seems to be way out of proportion to what one would expect with 
simple degenerative change at one level in a young fellow such as 
this  and therefore I suggested that even though the numbers were 
internally consistent, I believe this  was not consistent with his 
underlying pathological process, which is  simple degenerative 
change at one level in his  lumbar spine with no particular injury and 
there would be suspect with his range of motions being so out of 
proportion to what one would expect in someone that is otherwise 
functional.

Dr. Reiss added, “I think at this  point given this gentleman’s range of motion 
rating of 21% is absurd”.  

19. On November 13, 2008, Dr. Allison M. Fall, M.D. performed an IME 
for respondents.  Dr. Fall opined that there is no objective evidence, on physical 
examination, of a low back injury.  Dr. Fall further opined that Claimant’s range of 
motion measurements were not well-grounded, justifiable, and logically correct.  



4

Dr. Fall noted that Claimant’s  range of motion was not supported by objective 
findings or anatomic correlation.  Dr. Fall stated that under the AMA Guides, 
impairment should only be assigned based on objective findings and that clinical 
judgment needs to be used.  Dr. Fall documented maximum lumbar flexion of 
10°, maximum lumbar extension of 4°, maximum lumbar right lateral flexion of 
10°, and maximum lumbar left lateral flexion of 6° and noted that Claimant’s 
range of motion “was even more limited than that obtained by Dr. Reiss and Dr. 
Dickson.  That is  further evidence of a self-limitation, and not consistent with true 
functional limitation.”  Dr. Fall assigned Claimant 0% impairment rating for loss of 
range of motion.  

20. Dr. Reiss testified via deposition that Claimant’s range of motion 
measurements “are exceedingly small and don’t seem to make sense with the 
underlying pathology that is  going on with this  gentleman”.  Dr. Reiss  further 
testified that Claimant’s  “range of motion was way out of proportion to what one 
would expect with the objective findings of a little bit of degenerative change in 
his type of problem, so I would invalidate his  range of motion on the basis of it 
being nonsensical.”  It was Dr. Reiss’ professional medical opinion that if 
Claimant’s injury was deemed work related, the only appropriate rating would be 
a 7% whole person impairment rating under Table 53 of the AMA Guides.  

21. It is specifically found that Dr. Reiss determined 7% whole person 
impairment rating due to claimant’s admitted work injury.

22. Dr. Dickson testified by deposition that claimant’s range of motion 
measurements were not nonsensical in light of his moderate to severe 
degenerative disc disease.  She would not perform any range of motion testing in 
the absence of objective findings, but she believed the MRI results showed 
objective findings.  She noted that claimant’s range of motion measurements 
satisfied internal consistency and validity measurements of the AMA Guides.  

23. Dr. Fall credibly and persuasively testified that the AMA Guides 
allow physicians to take into account their clinical judgment and that it is 
appropriate to invalidate range of motion testing for nonphysiologic reasons.  It 
was Dr. Fall’s professional medical opinion that the only appropriate rating for 
Claimant is 7% whole person impairment rating under Table 53 of the AMA 
Guides.

24. No clear and convincing evidence demonstrates that the medical 
impairment determination by the DIME is incorrect.  Claimant’s testimony was 
credible.  He was a hard-working employee, who gradually started having low 
back pain while at work.  He gave what he believed to be full effort on all range of 
motion testing.  Nevertheless, the physician is  required to use clinical judgment 
about the validity of the range of motion testing.  Although Dr. Dickson believes 
that the measurements  reflect claimant’s impairment, Dr. Reiss and Dr. Fall 
disagree.  Dr. Dickson’s contrary judgment does  not demonstrate that it is  highly 
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probable that Dr. Reiss is incorrect.  Consequently, claimant is limited to 7% 
whole person impairment as a result of the work injury.

CONCLUSIONS OF LAW

1. As found, claimant was unable to return to the usual job due to the 
effects of the work injury on November 5 and 6, 2007, January 7 and 8 and 
February 11 and 12, 2008.  Consequently, claimant was “disabled” within the 
meaning of section 8-42-105, C.R.S. and is entitled to TTD benefits.  Culver v. 
Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. 
No. 4-373-392 (Industrial Claim Appeals  Office, June 11, 1999).  Claimant is 
entitled to TTD benefits  if the injury caused a disability, the disability caused 
claimant to leave work, and claimant missed more than three regular working 
days.  TTD benefits continue until the occurrence of one of the four terminating 
events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 
898 P.2d 542 (Colo. 1995).

2. The medical impairment determination of the DIME is binding 
unless overcome by clear and convincing evidence.  Section 8-42-107(8), 
C.R.S.; see Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998); Cordova v. Industrial Claim Appeals Office, 55 P.3d 186, 
189-190 (Colo. App. 2002); Sholund v. John Elway Dodge Arapahoe,  W.C. No. 
4-522-173 (ICAO October 22, 2004); Kreps v. United Airlines, W.C. Nos. 
4-565-545 and 4-618-577 (ICAO January 13, 2005).  Cudo v. Blue Mountain 
Energy Inc., W.C. No. 4-375-278 (Industrial Claim Appeals  Office, October 29, 
1999).  All of the reports and testimony of the DIME are to be considered in 
deciding what is the determination of the DIME.  Then, the party who seeks to 
overcome that opinion faces a clear and convincing burden of proof.  Andrade v. 
Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005); Lambert & 
Sons, Inc. v. Industrial Claim Appeals Office, 984 P.2d 656 (Colo. App. 1998).  As 
found, the DIME determined that claimant suffered 7% whole person impairment.  
Claimant has a clear and convincing burden of proof to overcome the medical 
impairment rating determination of the DIME.  A fact or proposition has been 
proved by "clear and convincing evidence" if, considering all the evidence, the 
trier-of-fact finds it to be highly probable and free from serious or substantial 
doubt.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  
As found, claimant has failed to prove by clear and convincing evidence that the 
medical impairment determination by the DIME is incorrect.  Consequently, 
claimant is entitled to PPD benefits  based upon 7% whole person impairment, as 
admitted by respondents.

ORDER

 It is therefore ordered that:



6

1. The insurer shall pay claimant TTD benefits at the admitted rate of 
$620.43 per week for the periods November 5 and 6, 2007, January 7 and 8, and 
February 11 and 12, 2008.  

2. Claimant’s claim for additional PPD  benefits is denied and 
dismissed.

3. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.

DATED:  February 2, 2009 

Martin D. Stuber
Administrative Law Judge

O F F I C E O F A D M I N I S T R A T I V E 
COURTS       
STATE OF COLORADO
WORKERS’ COMPENSATION NOS. 4-659-097, 4-715-150 & 4-726-900

ISSUES

1. Whether Claimant has established by a preponderance of the 
evidence that she is entitled to reopen her July 19, 2005 admitted worker’s 
compensation claim in case number W.C. 4-659-097 based on a change in 
condition pursuant to §8-43-303(1), C.R.S. 

2. Whether Claimant has proven by a preponderance of the evidence 
that she suffered compensable industrial injuries to her lower back during the 
course and scope of her employment with Employer on November 6, 2006 (case 
no. W.C. 4-715-150) and April 4, 2007 (case no. W.C. 4-726-900).

3. Whether Claimant has demonstrated by a preponderance of the 
evidence that she is entitled to authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of an industrial injury.

4. A determination of Claimant’s Average Weekly Wage (AWW).

5. Whether Claimant has proven by a preponderance of the evidence 
that she is entitled to receive Temporary Total Disability (TTD) benefits.

6. Whether Respondents have established by a preponderance of the 
evidence that Claimant is precluded from receiving TTD benefits  because she 
was responsible for her termination from employment under §8-42-105(4) C.R.S. 
and §8-42-103(1)(g) C.R.S. (collectively “termination statutes”).

FINDINGS OF FACT
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1. Claimant is a 57 year-old female who began working for Employer 
on May 14, 2003 as an overnight stocker.  Her job duties primarily 
included stocking groceries, toys, house wares, cosmetics and stationary 
on store shelves.  In completing her duties she engaged in repetitive 
lifting, bending, stooping, reaching and climbing during her eight-hour 
shift.

2. On July 19, 2005 Claimant suffered an admitted industrial injury to 
her lower back during the course and scope of her employment with 
Employer.  The claim was designated as case number W.C. 4-659-097.  
Employer referred Claimant to Rosalinda Pineiro, M.D. for medical 
treatment.  Dr. Pineiro determined that Claimant had suffered back pain 
with a lumbar strain.  She assigned Claimant work restrictions and 
recommended physical therapy.

3. On August 5, 2005 Claimant returned to Dr. Pineiro for an 
evaluation.  Dr. Pineiro determined that Claimant had reached Maximum 
Medical Improvement (MMI), suffered no permanent impairment and did 
not require medical maintenance treatment.  She thus  permitted Claimant 
to resume her regular job duties.  Nevertheless, Dr. Pineiro referred 
Claimant to her family practitioner because of high blood sugar levels 
associated with diabetes.

4. On August 16, 2005 Respondents filed a Final Admission of Liability 
(FAL) consistent with Dr. Pineiro’s  MMI and impairment determinations.  
Claimant did not object to the FAL within 30 days and case number W.C. 
4-659-097 closed by operation of law.

5. On December 15, 2005 Claimant again visited Dr. Pineiro and 
explained that her lower back condition had not improved.  Dr. Pineiro 
commented that Claimant had been receiving medical treatment for 
systemic issues from her personal physician.  She referred Claimant for 
physical therapy treatment.  Dr. Pineiro stated that if physical therapy 
failed to improve Claimant’s  condition, she should visit physiatrist John 
Bender, D.O.

6. On March 1, 2006 Claimant visited Dr. Bender for an evaluation of 
her back pain.  Dr. Bender remarked that, although Claimant had not 
worked for the previous four months, her symptoms had not improved.  He 
explained that her lower back pain was not related to her employment for 
Employer.  Dr. Bender thus concluded that Claimant had reached MMI 
with no impairment.

7. On March 8, 2006 Dr. Pineiro agreed with Dr. Bender that Claimant 
had returned to MMI.  Dr. Pineiro released Claimant from care and 
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advised Claimant to return to her personal physician regarding a non-work 
related condition.

8. On July 13, 2006 Claimant requested a medical leave of absence 
from employment because she was experiencing continued back pain.  
She believed that her condition would improve with some time off from 
work.  On August 18, 2006 Claimant resumed her regular job duties with 
Employer.

9. On October 3, 2006 Claimant visited personal physician Michael 
Hajek, M.D. for an evaluation of her lower back and probable sciatica.  
Claimant advised Dr. Hajek that she had been experiencing increasing 
right leg and buttock pain.  Dr. Hajek also commented that Claimant had 
felt cramping in her right calf and was having difficulty maneuvering up 
and down ladders.  Dr. Hajek referred Claimant for a lumbar MRI scan.

10. On October 5, 2006 Claimant underwent a lumbar MRI.  The MRI 
revealed a broad-based bulging disc at L4-L5.

11. On October 16, 2006 Claimant was examined by personal 
physician Valdon G. Landes, D.O.  Claimant reported that she had been 
experiencing lower back pain for the past two years and that her job duties 
had aggravated her condition.  He diagnosed Claimant with a bulging 
lumbar disc at L4-L5.  Dr. Landes subsequently performed epidural steroid 
injections at the location of Claimant’s  bulging disc but she obtained only 
minimal relief.

12. On November 6, 2006 Claimant requested a second leave of 
absence from Employer based on back pain.  Dr. Landes certified the 
request.

13. Claimant continued to obtain medical treatment from Dr. Landes for 
continuing back pain.  She underwent facet injections and radiofrequency 
ablation on her back.

14. On January 8, 2007 Claimant resumed her full-time job duties with 
Employer.

15. On February 15, 2007 Claimant filed a Workers’ Claim For 
Compensation.  She asserted that she had suffered an occupational injury 
on November 6, 2006 during the course and scope of her employment 
with Employer.  Respondents subsequently filed a Notice of Contest.

16. On March 26, 2007 Claimant underwent an annual review with 
Employer.  She received a salary raise from $10.60 to $11.00 per hour 
because she achieved Employer’s job expectations.  An AWW of $440.00 
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thus constitutes a fair approximation of Claimant’s wage loss and 
diminished earning capacity.

17. On April 2, 2007 Employer referred Claimant to Gregory Denzel, 
D.O. of Greeley Quick Care for treatment of her continued lower back 
pain.  He noted that Claimant had a history of lower back pain since 2005 
and had received medical treatment for her condition.  Dr. Denzel 
diagnosed Claimant with “lower back pain/sciatica/right hip bursitis.”

18. Claimant testified that on April 4, 2007 she lifted a box of computer 
paper as  part of her job duties.  She experienced back pain and 
immediately reported her injury to Employer.

19. On April 4, 2007 Claimant returned to Greeley Quick Care and was 
evaluated by Jeremy Grover, PA-C.  PA-C Grover diagnosed Claimant 
with a lumbar strain and returned Claimant to work with restrictions that 
included no lifting in excess of 10 pounds and no bending or stooping.

20. On April 15, 2007 Employer terminated Claimant from employment. 
Employer’s  Assistant Manager testified through an evidentiary deposition 
in this  matter about Employer’s  disciplinary procedures.  He explained that 
Claimant had 12 unapproved absences over a six-month period and was 
required to take a “decision day” on March 19, 2007.  The Assistant 
Manager commented that, in order to avoid termination after her decision 
day, Claimant could not be absent from work even if she was sick and 
produced medical documentation.

21. Claimant failed to report to work on April 10, 11, and 12, 2007.  
However, she contacted Employer on each day and stated that she would 
be unable to report to work because she was suffering from flu symptoms.  
Claimant also produced medical documentation to support her absences.  
Nevertheless, when Claimant returned to work on April 15, 2007, she was 
terminated for violating Employer’s attendance policy.

22. On May 3, 2007 Dr. Denzel determined that Claimant had reached 
MMI for her April 4, 2007 industrial injury and suffered no permanent 
impairment.  He released her to full duty employment.  Dr. Denzel did not 
recommend medical maintenance treatment.

23. On June 13, 2007 Claimant underwent an independent medical 
examination with Jeffrey A. Wunder, M.D.  Dr. Wunder concluded that 
Claimant’s lower back problems were related to her job duties  for 
Employer.  He explained:

With respect to low back complaints prior to [Claimant’s] reported injury in 
July 2005, there was no history of any back pain.  Her medical records  as 
noted previously do suggest a history of cervical disc disease and issues.  
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The patient reported that her back pain started at work.  She admitted that 
she could not describe a specific incident, but did report that she was 
stocking shelves, going up and down ladders and lifting boxes.  Of note 
also, the patient is  quite deconditioned and would be subject to a higher 
risk of lumbar injury doing repetitive physical activities.  In all likelihood, 
my opinion is that the patient reported no non-occupational activities  that 
would have contributed to her back pain.  Based on her poor conditioning 
and probable use of poor biomechanics and the work activities, therefore, 
in my opinion within a reasonable degree of medical probability, she has a 
right sacroiliac joint dysfunction, which would be related to her work 
activities.

Dr. Wunder also recommended additional medical care that included injections 
for both therapeutic and diagnostic purposes.  He also assigned Claimant work 
restrictions that included no lifting in excess of 45 pounds and occasional 
bending.

 24. On September 22, 2008 Claimant underwent an independent 
medical examination with David W. Yamamoto, M.D.  Dr. Yamamoto conducted 
an extensive review of Claimant’s  medical history and concluded that Claimant’s 
condition had deteriorated since she reached MMI on August 5, 2005.  He 
explained that, after Claimant reached MMI, she returned to work but again 
began experiencing lower back pain.  Although Claimant subsequently received 
additional treatment, she continued to suffer from lower back pain.  Dr. 
Yamamoto noted that Claimant “was able to return to work when released by Dr. 
Pineiro and now she clearly is not doing as well as she was in August of 2005.”

 25. In addressing whether Claimant’s  physical condition was related to 
her work injuries Dr. Yamamoto explained:

[Claimant] started having problems with her back approximately two 
years after starting her work at [Employer] as a stocker.  There 
were no other activities that she was doing that would likely have 
caused the lower back condition.  It appears to me that it is obvious 
that the work she was doing is  the cause of her lower back injury.  
Although there was not a clear identifiable event, she does have to 
do frequent lifting and bending and there is not another good 
explanation for her back condition.  It would be, in my opinion, 
unreasonable to state that her back condition was merely a result of 
aging.

Dr. Yamamoto also concluded that Claimant warranted a repeat lumbar MRI and 
additional treatment with a physiatrist.  He also noted that Claimant’s medical 
care through Mountain Vista Orthopedics for her lumbar spine should have been 
covered through the workers’ compensation system.
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 26. On November 11, 2008 Dr. Yamamoto testified through an 
evidentiary deposition in this matter.  He maintained his opinion that Claimant 
had sustained a compensable, occupational lower back injury as a result of her 
work activities for Employer.  Dr. Yamamoto also reiterated his opinion that 
Claimant had sustained a worsening of condition since reaching MMI in August 
2005 for her July 19, 2005 industrial injury.

 27. Claimant testified at the hearing in this  matter.  She credibly 
explained that her November 6, 2006 injury and her April 4, 2007 injury 
constituted aggravations of her admitted July 19, 2005 lumbar spine injury.  She 
also stated that she has not worked since her termination from employment on 
April 15, 2007 and has received unemployment insurance compensation.

 28. Claimant has demonstrated that it is more probably true than not 
that she suffered a change in condition since Dr. Pineiro placed her at MMI for a 
second time on December 15, 2005.  The medical records  reveal that Claimant 
continued to experience a gradual worsening of her lower back condition that 
was causally related to her admitted July 19, 2005 industrial injury.  Claimant’s 
continued lower back problems caused her to request leaves of absence from 
her employment with Employer.  The credible testimony of Dr. Wunder reveals 
that Claimant’s lower back condition was related to her job duties for Employer.  
Moreover, Dr. Yamamoto persuasively explained that Claimant’s  condition 
deteriorated after she reached MMI.  In his deposition he reiterated that Claimant 
had suffered a worsening of condition since she reached MMI in 2005.

 29. Claimant has demonstrated that it is more probably true than not 
that she is  entitled to receive authorized medical treatment that is reasonable and 
necessary to cure and relieve the effects  of her July 19, 2005 admitted industrial 
injury.  On April 2, 2007 Employer referred Claimant to Dr. Denzel for her 
continuing lower back pain.  Dr. Denzel was thus Claimant’s Authorized Treating 
Physician (ATP).  Dr. Wunder credibly determined that Claimant required 
additional medical care including injections for both therapeutic and diagnostic 
purposes.  Furthermore, the persuasive testimony of Dr. Yamamoto reveals  that 
Claimant requires a repeat lumbar MRI and additional treatment with a 
physiatrist.  Therefore, Dr. Denzel shall serve as  Claimant’s ATP and refer 
Claimant for reasonable and necessary medical treatment as recommended by 
doctors Wunder and Yamamoto.

 30. Respondents have failed to demonstrate that it is  more probably 
true than not that Claimant committed a volitional act or exercised some control 
over her April 15, 2007 termination.  Employer’s  Assistant Manager explained 
that Claimant had 12 unapproved absences over a six-month period and was 
required to take a “decision day” on March 19, 2007.  He commented that, in 
order to avoid termination after her decision day, Claimant could not be absent 
from work even if she was sick and produced medical documentation.  Claimant 
subsequently failed to report to work on April 10, 11, and 12, 2007.  However, she 
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contacted Employer on each day and stated that she would be unable to report 
to work because she was suffering from flu symptoms.  Claimant also produced 
medical documentation to support her absences.  Although Claimant violated 
Employer’s  attendance policy because she was absent subsequent to her 
decision day, the absences were caused by health problems that did not arise 
from a volitional act.  Claimant thus  did not exercise some control over her 
termination under the totality of the circumstances.  Claimant is therefore entitled 
to receive TTD benefits  for the following time periods: (1) July 14, 2006 through 
August 18, 2006; (2) November 18, 2006 through January 7, 2007; and (3) April 
15, 2007 until terminated by statute.  The award of TTD benefits  is subject to any 
applicable offsets  as a result of unemployment insurance compensation that 
Claimant has received.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights  of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

Reopening

4. Section 8-43-303(1), C.R.S. provides  that a workers’ compensation 
award may be reopened based on a change in condition.  A “change in condition” 
refers  to a “change in the condition of the original compensable injury or to a 
change in claimant’s physical or mental condition which can be causally 
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connected to the original compensable injury.”  Cordova v. Industrial Claims 
Comm’n., 55 P.3d 186, 189 (2002); In re Caraveo, W.C. No. 4-358-465 (ICAP, 
Oct. 25, 2006).  Reopening is  appropriate when the claimant’s degree of 
permanent disability has changed since MMI or where the claimant is entitled to 
additional medical or temporary disability benefits  that are causally connected to 
the compensable injury.  See In re Duarte, W.C. No. 4-521-453 (ICAP, June 8, 
2007).  The determination of whether a claimant has sustained her burden of 
proof to reopen a claim is  one of fact for the ALJ.  In re Nguyen, W.C. No. 
4-543-945 (ICAP, July 19, 2004).

 5. As found, Claimant has  demonstrated by a preponderance of the 
evidence that she suffered a change in condition since Dr. Pineiro placed her at 
MMI for a second time on December 15, 2005.  The medical records reveal that 
Claimant continued to experience a gradual worsening of her lower back 
condition that was causally related to her admitted July 19, 2005 industrial injury.  
Claimant’s continued lower back problems caused her to request leaves of 
absence from her employment with Employer.  The credible testimony of Dr. 
Wunder reveals that Claimant’s lower back condition was related to her job duties 
for Employer.  Moreover, Dr. Yamamoto persuasively explained that Claimant’s 
condition deteriorated after she reached MMI.  In his deposition he reiterated that 
Claimant had suffered a worsening of condition since she reached MMI in 2005.

Medical Benefits

 6. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
(Colo. 1994).  It is the Judge’s sole prerogative to assess the sufficiency and 
probative value of the evidence to determine whether the claimant has met his 
burden of proof.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.
2d 251, 252 (Colo. App. 1999).

7. As found, Claimant has  demonstrated by a preponderance of the 
evidence that she is  entitled to receive authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of her July 19, 2005 
admitted industrial injury.  On April 2, 2007 Employer referred Claimant to Dr. 
Denzel for her continuing lower back pain.  Dr. Denzel was thus Claimant’s 
Authorized Treating Physician (ATP).  Dr. Wunder credibly determined that 
Claimant required additional medical care including injections for both therapeutic 
and diagnostic purposes.  Furthermore, the persuasive testimony of Dr. 
Yamamoto reveals that Claimant requires a repeat lumbar MRI and additional 
treatment with a physiatrist.  Therefore, Dr. Denzel shall serve as Claimant’s  ATP 
and refer Claimant for reasonable and necessary medical treatment as 
recommended by doctors Wunder and Yamamoto.

Average Weekly Wage
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 8. Section 8-42-102(2), C.R.S. requires the Judge to determine a 
claimant's AWW based on her earnings at the time of injury.  The Judge must 
calculate the money rate at which services are paid to the claimant under the 
contract of hire in force at the time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 
(Colo. App. 2001).  However, §8-42-102(3), C.R.S. authorizes a Judge to 
exercise discretionary authority to calculate an AWW in another manner if the 
prescribed methods will not fairly calculate the AWW based on the particular 
circumstances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. App. 1993).  The 
overall objective in calculating an AWW is to arrive at a fair approximation of a 
claimant's wage loss and diminished earning capacity.  Ebersbach v. United Food 
& Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).  
As found, an AWW of $440.00 constitutes a fair approximation of Claimant’s 
wage loss and diminished earning capacity.

Temporary Total Disability Benefits and Termination for Cause

9. To obtain TTD benefits, a claimant must establish a causal 
connection between a work-related injury and a subsequent wage loss.  
§8-42-103(1)(a), C.R.S.  To demonstrate entitlement to TTD benefits  a claimant 
must prove that the industrial injury caused a disability lasting more than three 
work shifts, that she left work as a result of the disability, and that the disability 
resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  The term “disability,” connotes  two elements:  (1) medical 
incapacity evidenced by loss or restriction of bodily function; and (2) impairment 
of wage earning capacity as demonstrated by a claimant's inability to resume her 
prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  A claimant suffers 
from an impairment of earning capacity when she has a complete inability to 
work or there are restrictions that impair her ability to effectively and properly 
perform her regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 
(Colo.App. 1998).

10. Respondents assert that Claimant is  precluded from receiving TTD 
benefits subsequent to April 15, 2007 because she was  responsible for her 
termination from employment pursuant to §8-42-105(4) C.R.S and §8-42-103(1)
(g) C.R.S. (collectively “termination statutes”).  Under the termination statutes a 
claimant who is responsible for her termination from regular or modified 
employment is not entitled to TTD benefits  absent a worsening of condition that 
reestablishes the causal connection between the industrial injury and the wage 
loss.  In re of George, W.C. No. 4-690-400 (ICAP July 20, 2006); see Anderson, 
102 P.3d at 330.  The termination statutes provide that, in cases where an 
employee is responsible for her termination, the resulting wage loss is not 
attributable to the industrial injury.  In re of Davis, W.C. No. 4-631-681 (ICAP Apr. 
24, 2006).  A claimant does  not act “volitionally” or exercise control over the 
circumstances leading to her termination if the effects  of the injury prevent her 
from performing her assigned duties and cause the termination.  In re of 
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Eskridge, W.C. No. 4-651-260 (ICAP Apr. 21, 2006).  Therefore, to establish that 
Claimant was responsible for her termination, Respondents must demonstrate by 
a preponderance of the evidence that she committed a volitional act, or exercised 
some control over her termination under the totality of the circumstances.  See 
Padilla v. Digital Equipment, 902 P.2d 414, 416 (Colo. App. 1994).

11. As found, Respondents have failed to demonstrate by a 
preponderance of the evidence that Claimant committed a volitional act or 
exercised some control over her April 15, 2007 termination.  Employer’s  Assistant 
Manager explained that Claimant had 12 unapproved absences over a six-month 
period and was required to take a “decision day” on March 19, 2007.  He 
commented that, in order to avoid termination after her decision day, Claimant 
could not be absent from work even if she was sick and produced medical 
documentation.  Claimant subsequently failed to report to work on April 10, 11, 
and 12, 2007.  However, she contacted Employer on each day and stated that 
she would be unable to report to work because she was  suffering from flu 
symptoms.  Claimant also produced medical documentation to support her 
absences.  Although Claimant violated Employer’s attendance policy because 
she was absent subsequent to her decision day, the absences were caused by 
health problems that did not arise from a volitional act.  Claimant thus did not 
exercise some control over her termination under the totality of the 
circumstances.  Claimant is  therefore entitled to receive TTD benefits  for the 
following time periods: (1) July 14, 2006 through August 18, 2006; (2) November 
18, 2006 through January 7, 2007; and (3) April 15, 2007 until terminated by 
statute.  The award of TTD benefits is subject to any applicable offsets as a result 
of unemployment insurance compensation that Claimant has received.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant’s claim in case number W.C. 4-659-097 is reopened.  
Because her claim has been reopened, it unnecessary to address whether she 
suffered compensable injuries to her lower back in case numbers W.C. 
4-715-150 and W.C. 4-726-900.

2. Dr. Denzel is  Claimant’s ATP.  Dr. Denzel shall refer Claimant for 
reasonable and necessary medical treatment as recommended by doctors 
Wunder and Yamamoto.  Respondents shall pay for all of Claimant’s  authorized 
medical treatment that is reasonable and necessary to cure and relieve the 
effects of her July 19, 2005 industrial injury.

3. Claimant’s AWW is $440.00.
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4. Claimant is entitled to receive TTD benefits for the following time 
periods: (1) July 14, 2006 through August 18, 2006; (2) November 18, 2006 
through January 7, 2007; and (3) April 15, 2007 until terminated by statute.  The 
award of TTD benefits is subject to any applicable offsets as a result of 
unemployment insurance compensation that Claimant has received.

5. Any issues not resolved by this  Order are reserved for future 
determination.

DATED: February 2, 2008.
Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-609

ISSUES

 Did the respondents  prove by a preponderance of the evidence that the 
claimant was an “independent contractor” so as  to disqualify the claimant 
from the receipt of workers’ compensation benefits?

FINDINGS OF FACT

1.At hearing, the parties  stipulated that the sole issue for determination by 
the ALJ is whether the claimant was an employee of the employer or an 
independent contractor when he was injured on July 11, 2008.  The parties 
further stipulated that if the ALJ finds the claimant was an employee, then the 
respondents are liable for the claimant’s injury and agree to pay for a specific 
medical expense described as a “flight for life” helicopter transport.  The 
respondents also agreed that if the claimant is found to be an employee the ALJ 
should enter a general order requiring them to pay other reasonable and 
necessary medical benefits, and a general order awarding temporary total 
disability benefits.  

2.The employer is a general contractor engaged in the building and 
remodeling of residential structures.  The employer deals in “high end” projects, 
and often uses expensive materials and construction techniques.  The employer 
specializes in constructing buildings that are “friendly” to the environment.

3.The employer entered into a written contract with a homeowner to 
remodel a house located at 125 Ash Street (Ash project).  This was a major 
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remodeling project that included, among other things, construction of an 
additional story on an existing structure.

4.The claimant testified credibly concerning his background and 
employment history.  The claimant is twenty-three years of age and is  from 
Mexico.  He has an elementary school education and worked in agriculture as 
teenager.  The claimant moved to Colorado in December 2005.  The claimant 
worked with his brother who began to teach the claimant carpentry skills.  Prior to 
the job with the employer, the claimant worked for two construction companies 
performing labor and carpentry jobs.    The claimant was always paid by the hour 
when working for these firms.  These firms withheld federal taxes from the 
claimant’s payment.  The claimant has never owned his own business or 
operated under a trade name. 

5.Sometime in the Spring of 2008, the employer sought bids from 
carpenters to install the soffits  and siding on the Ash project.  The employer 
received bids from some independent carpentry firms, but the employer’s chief 
executive officer (CEO) considered the bids to be too high for the work required.  
Specifically, the CEO believed the bidders were overestimating the length of time 
needed to install the soffits and siding.  The CEO decided to hire a carpenter or 
carpenters and offer them an hourly wage to complete the work.  The CEO 
explained the employer sometimes enters into arrangements with “independent 
contractors” to complete certain aspects  of construction projects on a “time plus 
materials” basis.  These arrangements are common if it is difficult to predict how 
long it will take the independent contractor to complete a particular aspect of an 
assigned project.  Such unpredictability is  typical where the original structure is 
quite old and it is difficult to determine the amount of work and type of 
modifications that will be necessary to bring the building up to contemporary 
standards and codes.

6.In the late spring of 2008 the employer placed a help wanted 
advertisement in the Aspen Daily News.  The advertisement read: “Laborers & 
Carpenters needed for… Construction Company – amount of pay = amount of 
experience.”  

7.The claimant and another person responded to the advertisement.  The 
CEO and the employer’s president interviewed the claimant and his companion.  

8.The employer representatives explained to the claimant that they 
needed someone to install soffits  and siding, and the claimant represented that 
he could do the required work.  The employer agreed to pay $22 per hour for the 
claimant’s work, but no written contract was signed between the employer and 
the claimant.  The employer also advised the claimant that he would need to 
purchase general liability insurance in order to work on the Ash project.

9.While working at the Ash project the claimant submitted weekly time 
sheets to the employer setting forth the hours he worked each day.  The time 
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sheets used by the claimant were on the employer’s letterhead and were 
available at the job site.

10.The claimant commenced working at the end of May 2008.

11.On July 11, 2008, the claimant was electrocuted while working at the 
Ash project.  The claimant’s  metal tape measure came in contact with an electric 
power line while he was performing carpentry work.

12.The employer paid the claimant by check on a weekly basis.  No taxes 
were deducted from the checks issued to the claimant.  The checks were made 
out to the claimant personally.  No checks given to the claimant were made out in 
the name of any trade or business.

13.The claimant purchased a commercial general liability insurance policy 
soon after he began work on the Ash project.  The claimant selected an insurer 
recommended by other workers at the job site.  The claimant waited to purchase 
the policy until after he received his first check from the employer.  On June 3, 
2008, the insurer issued a certificate of insurance listing the claimant as the 
insured and the employer as the certificate holder.  

14.When the claimant commenced work at the Ash project he was shown 
a small section of soffit that was already finished in the manner desired by the 
employer.  After seeing this example the claimant was able to assemble and 
install the soffits according to the employer’s design.  The employer did not 
provide any other type of training to the claimant.

15.The employer’s president credibly testified that the claimant was hired 
to do exterior work, that his  skills  as a carpenter were middle to lower level, and 
that he did not have the high skills of a finish carpenter.  The president further 
admitted that the employer had regular employees with carpentry skills 
equivalent to or better than those of the claimant.  The ALJ infers from this 
evidence that the claimant’s carpentry skills were not at the high end of the 
spectrum, and that exceptional carpentry skills were not needed to install the 
soffits and siding at the Ash project.

16.Installation of the soffits  at the Ash project often required the claimant 
to work on a scaffold as high as 18 feet above the ground.

17.The claimant typically worked 40 to 50 hours  per week at the Ash 
project.  Although the employer did not require the claimant to work exclusively 
for the employer, the claimant credibly testified that it is unlikely any other 
employer would have hired him considering the amount of time he was  spending 
on the Ash project.

18.The claimant credibly testified that the employer, through its foreman, 
established the hours of work.  The claimant testified that the employer’s  foreman 
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was always present when he was working and that the foreman established the 
time for the commencement of and the conclusion of the day’s work.  The 
claimant’s testimony is generally corroborated by that of the foreman who stated 
that he generally does not allow “subcontractors” to remain on the employer’s job 
site after he leaves. 

19.The employer imposed a “quality standard” on the claimant and the 
employer’s foreman provided close oversight of the claimant’s work.  The 
claimant credibly testified that the foreman would ask him to redo work if the 
foreman was not satisfied, and that the foreman would sometimes tell him to 
change tasks.  For instance, the foreman would sometimes tell him to stop his 
carpentry work and carry wood.

20.The claimant’s testimony that the employer’s foreman enforced the 
employer’s quality standards was significantly corroborated by the testimony of 
the foreman himself.  The foreman stated that he made sure the claimant was 
performing the tasks assigned by the employer.  The foreman further stated that 
he believed he had the right to direct the claimant to change his actions if he 
perceived that the claimant was “doing something wrong.”  The foreman stated 
that he did not recall the claimant doing anything wrong on the Ash project.  
However, the foreman admitted testifying in his  deposition that he occasionally 
exercised quality control over persons working on the job site because the 
employer was “not paying them to build something wrong.”

21.While on the Ash job the claimant used some of his own tools including 
two types of saws and a nail gun.  However, the claimant credibly testified that 
the employer also provided some tools that he used to do his  work.  Tools 
provided by the employer included a table saw, a “finishing gun,” a compressor 
and a power drill.  The employer also provided the scaffold used to install the 
soffits and the “pump jack” used to elevate the scaffold.  

22.The ALJ finds that the employer could have terminated the claimant’s 
services at any time for any reason.  There was no written contract establishing a 
period of time for the claimant to accomplish the installation of the soffits  and 
siding, nor was  there any written description setting forth the particular tasks to 
be accomplished.  The claimant credibly testified that he believed the employer 
had the right to discharge him at any time.  The employer’s CEO admitted in his 
deposition that he believed he had the right to fire the claimant if he believed the 
claimant was not “doing the job as he wanted” it done.  During this testimony at 
hearing the CEO testified that he could have fired the claimant if he thought the 
claimant was taking too long to complete the job or “wasn’t showing up.”  The 
ALJ infers that under the arrangement that existed between the claimant and the 
employer that the employer had a right to control the claimant’s activities  and 
could have fired the claimant without further liability if the employer determined 
the claimant was not meeting its expectations.



20

23.The claimant proved it is more probably true than not that he was 
performing services  for pay for the employer.  The claimant’s testimony in this 
regard is supported by his own testimony, and is  not actually disputed by the 
employer.  

24.The respondents failed to prove it is  more probably true than not that 
the claimant was free from direction and control in the performance of his service 
for the employer.  The also employer failed to prove the claimant was engaged in 
and independent trade, occupation or profession related to the services 
performed.  Therefore, the employer failed to prove it is  more probably true than 
not that the claimant was an “independent contractor” at the time he was injured.

25.In finding the respondents failed to prove the claimant was an 
independent contractor, the ALJ has evaluated and considered the nine factors 
listed in Section 8-40-202(2)(b)(II), C.R.S.  The respondents failed to prove the 
existence of six of the criteria relevant to determining the claimant’s status as an 
employee or independent contractor.  The ALJ finds as follows: (1) The employer 
established a quality standard for the claimant’s work, oversaw the claimant’s work 
through its on-site foreman, and occasionally provided specific directions to the 
claimant concerning the work to be performed.  (2) The employer paid the claimant 
an hourly rate for his services rather than a contract rate.  The ALJ is  not 
persuaded that the claimant’s duties  were comparable to independent contractors 
performing service on a “time plus materials” basis.  The employer itself admitted 
that the soffit and siding work was not particularly complex and that the claimant’s 
carpentry skills were only moderate.  Moreover, the employer apparently did not 
think it was particularly difficult to predict the amount of time required to complete 
the work since it declined to accept bids  by independent carpenters  based on its 
determination that the contractors  were overestimating the amount of time 
necessary to complete the job.  (3) The ALJ is persuaded the employer could 
terminate the claimant’s  employment at any time without further liability.  There was 
no written contract establishing the parameters of the claimant’s responsibilities 
and standards of performance, or the employer’s liability if it did terminate the 
claimant’s work on the project.  (4) The ALJ is persuaded that the employer 
provided tools for the claimant’s use on the job site.  Although the claimant provided 
some of his  own tools, the employer also provided important tools including saws, 
drills and the scaffold used to reach the soffits.  (5) The ALJ is persuaded the 
employer, through its  foreman, dictated the time of the claimant’s performance.  
The foreman dictated when work would begin, and did not permit persons to stay 
on the job after he left the site.  This is not a case in which the employer set a 
general completion date or schedule, or in which the parties “negotiated” mutually 
agreeable work hours.  Indeed, the employer admitted that if it did not think the 
claimant was “showing up” regularly enough, he would have been subject to 
termination.  (6) The employer paid the claimant personally, not in the name of any 
trade or business.  Indeed, there is no credible or persuasive evidence that the 
claimant ever operated as an independent tradesman or business.  The claimant 
had no trade or business  name, he had only worked for other employers, and he 
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did not have all of the tools necessary to operate as a carpenter installing soffits 
and siding.  

26.The respondents proved it is more probably true than not that the 
claimant was not required to work exclusively for the employer.  However, the ALJ 
does not give this factor significant weight considering that the employer’s 
expectations concerning the claimant’s performance required him to average 40 to 
50 hours per week.  There was little time for the claimant to work another job if he 
wanted to.  The respondents proved it is more probably true than not that the 
claimant received minimal if any training from the employer.  However, the ALJ 
does not give this factor significant weight since the carpentry work required of the 
claimant was not particularly sophisticated.  Finally, there is  no credible or 
persuasive evidence that the claimant and the employer combined business 
operations.  However, the ALJ does not consider this  factor particularly significant 
since he finds  the claimant was  not actually operating any independent business 
that could be combined with that of the employer.  

27.The factors tending to establish that the claimant was an employee 
outweigh and are more persuasive than the factors tending to support an inference 
the claimant was an independent contractor.  Evidence and inferences inconsistent 
with these findings are not persuasive.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  
Except as specifically described below, the claimant shoulders  the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 
8-43-201, C.R.S.   A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a 
workers' compensation case must be interpreted neutrally, neither in favor of the 
rights of the claimant nor in favor of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
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the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as  unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

EMPLOYEE VERSUS INDEPENDENT CONTRACTOR ANALYSIS

 The respondents contend that the evidence establishes the claimant was 
an independent contractor when he was injured on July 11, 2008.  The ALJ 
disagrees with the respondents’ contention.

In order to be eligible for benefits under the Act, the claimant must be an 
“employee” of the alleged employer.  Section 8-41-301(1)(a), C.R.S.  Section 
8-40-202(2)(a), C.R.S., provides as follows:

Notwithstanding any other provision of this section, any individual 
who performs services for pay for another shall be deemed to be an 
employee, irrespective of whether the common-law relationship of 
master and servant exists, unless such individual is  free from 
control and direction in the performance of the service, both under 
the contract for performance of service and in fact and such 
individual is customarily engaged in an independent trade, 
occupation, profession, or business related to the service 
performed.

The claimant bears the burden of proof to establish that he was performing 
services for another for pay.  If the claimant meets  this burden, the statute creates a 
presumption that the claimant was an employee, and the putative employer has the 
burden of proof to establish that the presumption of employment has been 
overcome.  Frank C. Klein v. Colorado Compensation Insurance Authority, 859 P.2d 
323 (Colo. App. 1993); Bencomo v. Chernoff, W.C. No. 4-663-598 (ICAO July 13, 
2007).  

Section 8-40-202(2)(b)(II), C.R.S., sets forth nine factors that must be 
balanced when determining if the claimant is  an employee or an independent 
contractor.  See Nelson v. Industrial Claim Appeals Office, 981 P.2d 210 (Colo. App. 
1998); Bencomo v. Chernoff, supra.  A document may satisfy the requirement to 
prove independence, but a document is not required.  Section 8-40-202(2)(b)(III), 
C.R.S., provides that the existence of any one of those factors is not conclusive 
evidence that the individual is an employee.  Consequently, the statute does not 
require satisfaction of all nine criteria in Section 8-40-202(2)(b)(II) in order to prove 
by a preponderance of the evidence that the individual is not an employee.  Rather, 
the question of whether the respondents have overcome the presumption and 
established that the claimant was an independent contractor is one of fact for the 
ALJ.  Nelson v. Industrial Claim Appeals Office, supra.
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 As determined in Finding of Fact 23, the claimant proved that on July 11, 
2008, he was  performing carpentry services for pay.  The employer had agreed 
to pay the claimant $22 per hour to install soffits and siding at the Ash project.  
Thus, under § 8-40-202(2)(a), the claimant must be deemed to be an employee 
unless the respondents can prove by a preponderance of the evidence that the 
claimant was an independent contractor.

 The ALJ concludes the respondents failed to prove it is more probably true 
than not that the claimant was an independent contractor.  The ALJ has considered 
and balanced the nine factors listed in § 8-40-202(2)(b)(II).  As specifically 
determined in Findings of Fact 25, 26 and 27, the ALJ finds that, on the balance, 
the statutory factors  support the conclusion that the claimant was an employee of 
the employer rather than an independent contractor.  For the reasons stated in 
those findings, the ALJ is  not persuaded that the claimant was free from direction 
and control in the performance of his work as a carpenter, or that he was  engaged 
in any independent business or trade at the time of the injury.  

 The ALJ concludes that, for purposes of the Act, the claimant was an 
employee of the employer at the time of injury.

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

 1. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

2. In accordance with the parties’ stipulation at hearing, the insurer 
shall pay for the flight for life transport as  a reasonable and necessary medical 
benefit.  

3. In accordance with the parties’ stipulation at hearing, the 
respondents are liable for other reasonable, necessary and authorized medical 
treatment and services.  Specific disputes concerning particular medical 
expenses other than the flight for life are reserved for future determination.

4. In accordance with the parties’ stipulation, the respondents are 
liable for temporary total disability benefits.  However, issues including but not 
limited to the average weekly wage, the specific periods  of disability, and 
possible termination of temporary benefits are reserved for future determination.

5. Issues not specifically resolved by this  order are reserved for future 
determination.

DATED: February 3, 2009
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David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-737-975

ISSUES

The issues for determination are: compensability, medical benefits, and 
temporary total disability benefits from September 9, 2007 and ongoing.  The 
parties stipulated to an average weekly wage (AWW) of $563.12.

FINDINGS OF FACT

1.   Claimant is  a 30-year-old employee working for Employer in 
Loveland, Colorado, where he unloads freight from semi tractor-trailers.  
Claimant was hired by Employer on August 22, 2001.  

 2.   The Claimant worked three twelve-hour shifts per week; on 
Saturdays, Sundays and Mondays, from 6:00 a.m. to 6:30 p.m.   Claimant 
worked on September 8, 9 and 10, 2007, unloading trailers filled with Steralite 
plastic storage containers.  Claimant sustained a compensable work-related 
injury on or about September 9, 2007, while in the course and scope of his work 
duties. Claimant’s testimony concerning his injury is credible and persuasive.  

 3. On Tuesday morning on September 11, 2007, Claimant was 
experiencing significant pain in the middle of his back.  He sought treatment with 
his primary care physician on Saturday, September 15, 2007. He was seen by Dr. 
Kasenberg, at First Care Physicians  in Loveland, Colorado on that day.  Dr. 
Kasenberg noted symptomatology at T-12 to L3.  He diagnosed an acute lumbar 
strain and prescribed medication for the Claimant’s symptoms. 

 4. Claimant reported to work as scheduled on Saturday, September 
22, 2007 and reported his work injury to his supervisor, Mr. Coleman.  
Respondent referred Claimant to Dr. Basow, who is an authorized treating 
physician. On September 24, 2007, Dr. Basow opined that Claimant’s condition 
was not work-related and referred Claimant to his personal physician for care 
and treatment.

 5. Claimant sought treatment with Dr. Risenhoover at First Care 
Physicians on October 1, 2007.  Dr. Risenhoover obtained a history from the 
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Claimant and diagnosed a work-related thoracic strain.  He recommended 
physical therapy and continuing medications for the Claimant’s symptoms.  The 
physician also prepared a note for the Employer that indicated that the Claimant 
had suffered a thoracic strain which he found work-related and that the Claimant 
would be unable to perform his work duties at the distribution center.  Dr. 
Risenhoover’s opinions as to causation and treatment are credible and 
persuasive.  

 6. The Claimant’s symptoms did not improve and on October 6, 2007, 
Dr. Risenhoover referred him to Dr. Robert J. Benz, an orthopedic surgeon at the 
Orthopaedic Center of the Rockies.  Dr. Benz saw the Claimant on October 19, 
2007 and noted that the Claimant was suffering from “non-specific thoracolumbar 
pain” which could be coming from a ligamentous  strain or possibly an annular 
tear.  Dr. Benz found that the injury was work related and caused by the 
Claimant’s repetitive lifting at work.  He recommended an MRI scan if the thoracic 
symptoms did not improve and restricted the Claimant’s lifting to 25 pounds.   Dr. 
Benz’s opinions as to causation and treatment are credible and persuasive.  

 7. Dr. Risenhoover requested a MRI exam that was performed at the 
McKee Medical Center by Dr. Jeffrey R. Weissman on December 4, 2007.  Dr. 
Weissman diagnosed small central disc bulges at the L3-4 and L4-5 levels of the 
lumbar spine, mild central stenosis at the L4-5 level and a central and right 
paracentral disc protrusion at the T11-12 level associated with an annular tear.  

 8. The Claimant was seen by Dr. Risenhoover on December 28, 2007.  
The doctor reviewed the MRI results  with the Claimant and opined that the MRI 
showed a small central bulge at the T11-12 level of the thoracic spine.  His 
opinion was that the disc bulge probably occurred at the onset of the Claimant’s 
symptoms.  He released Claimant to return to work, full duty, on January 3, 2008.  

 9. Claimant returned to work the weekend of January 12, 13, and 14, 
2008, but could not tolerate his symptoms.  Dr. Risenhoover removed him from 
work on January 15, 2008, and referred him once again to Dr. Benz.  The doctor 
also recommended additional physical therapy.  

 10. Dr. Benz stated at his October 27, 2008, deposition that he saw the 
Claimant on January 25, 2008, and had the opportunity to view the “actual 
pictures” of the MRI.  Dr. Benz stated, “At the point after I reviewed it I felt that he 
had a disk bulge at T11-12 with an annular tear.” He opined, “I would say over all 
the MRI findings are consistent with the symptoms that Mr. Stark has.”  

 11. The treatment Claimant received from Drs. Basow, Risenhoover, 
and Benz and their referrals is reasonable and necessary and related to the 
compensable injury.  
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CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim 
has the burden of providing entitlement to benefits by a preponderance of the 
evidence. §8-42-101, C.R.S. A preponderance of the evidence is  that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts in a Workers’ 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights  of the employer.  §8-43-201, C.R.S.  A Workers’ 
Compensation case is decided on its merits. §8-43-201, C.R.S.

 2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

 3.   For a claim to be compensable under the Act, a claimant has  the 
burden of proving that he suffered a disability that was proximately caused by an 
injury arising out of and within the course and scope of employment. §8-41-301
(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof 
of causation is  a threshold requirement that an injured employee must establish 
by a preponderance of the evidence before any compensation is  awarded. 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); 
Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The question of 
causation is  generally one of fact for determination by the Judge.  Faulkner, 12 P.
3d at 846.

4. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

5. Section 8-41-301 (1)(b), C.R.S., provides that, 

The right to the compensation provided for in articles 40 to 
47 of the title … shall obtain in all cases… where, at the time of the 
injury, the employee is  performing service arising out of and in the 
course of the employee’s employment.
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 6. Section 8-42-101 (1)(a), C.R.S. requires that,

  Every employer, regardless  of said employer’s method of 
insurance, shall furnish such medical, surgical dental, nursing, and 
hospital treatment, medical hospital and surgical supplies, crutches, 
and apparatus as  may reasonably be needed at the time of the 
injury or occupational disease and thereafter during the disability to 
cure and relieve the employee from the effects of the injury.

7.      Section 8-42-105 (1), C.R.S. provides as follows:

           In case of temporary total disability of more than three 
regular working days duration, the employee shall receive sixty six 
and two-thirds percent of said employee’s average weekly wages 
so long as such disability is total…

 8. As found, Claimant suffered a work-related injury on September 9, 
2007 while performing services arising out of and in the course and scope of his 
employment with Employer. Respondents are liable for authorized medical 
treatment that is  reasonable and necessary to cure and relieve the effects of an 
industrial injury. §8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 
P.2d 714, 716 (Colo. 1994).  It is the Judge’s sole prerogative to assess  the 
sufficiency and probative value of the evidence to determine whether the 
claimant has met his burden of proof.  Wal-Mart Stores, Inc. v. Industrial Claim 
Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999).

 9. Respondent referred Claimant to Dr. Basow, who is an authorized 
treating physician.  On September 24, 2007, Dr. Basow opined that Claimant’s 
condition was not work-related and referred Claimant to his personal physician 
for care and treatment.  Claimant sought treatment with Dr. Risenhoover who 
referred him to Dr. Benz.  Therefore, beginning on September 24, 2007, Dr. 
Risenhoover and Dr. Benz are authorized treating physicians.  See Cabela v. 
Industrial Claim Appeals Office, W. C. No. 4-701-794 (07CA2528) (Ct.App. Nov. 
13, 2008). 

 10. To obtain TTD benefits, a claimant must prove that the industrial 
injury caused a disability lasting more than three work shifts, he left work as a 
result of the disability, and the disability resulted in an actual wage loss.  City of 
Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 639 (Colo. App. 
1997).  A claimant must establish a causal connection between a work-related 
injury and a subsequent wage loss.  §8-42-103(1)(a), C.R.S.: PDM Molding, Inc. 
v. Stanberg, 898 P.2d 542, 546, 546 (Colo. 1995).  The term “disability” connotes 
two elements: (1) medical incapacity evidenced by loss or restriction of bodily 
function; and (2) impairment of wage earnings capacity as demonstrated by 
claimant’s inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641, 
649 (Colo. 1999).  The “impairment of earning capacity” element of disability may 
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be evidenced by a complete inability to work or by restrictions  that impair the 
claimant’s ability effectively and properly to perform his regular employment.  
Ortiz v. Charles J. Murphy & Co., 964 P.2d 595, 597 (Colo. App. 1998).

 11. As found Claimant was temporarily totally disabled from October 1, 
2007, when he was provided work restrictions by Dr. Risenhoover, until January 
3, 2008, when he was released to return to work.  Claimant was again 
temporarily totally disabled from January 15, 2008 and continuing until 
terminated pursuant to statute or further order.  

ORDER

 It is therefore ordered that: 

 1.     Respondents shall pay for the medical expenses provided by Dr. 
Basow.  Respondents shall pay for the medical expenses provided by Drs. 
Risenhoover and Benz and for their referrals from September 24, 2007 and 
forward.

 2.      Respondents shall pay to Claimant TTD from October 1, 2007 until 
January 3, 2008.    Respondents  shall pay Claimant TTD from January 15, 2008 
and continuing until terminated pursuant to statute or further order. The parties 
stipulated that Claimant’s AWW is $563.12.  His TTD rate is therefore $375.41.

 3.       The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future 
determination.

DATED:  February 3, 2009

Barbara S. Henk
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-633-289 & WC 4-736-073

ISSUES

 The issues determined herein are medical benefits, specifically liability for 
treatment for the left shoulder.
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FINDINGS OF FACT

1.On November 2, 2004, while working for the first employer, claimant 
suffered an admitted industrial injury to his  low back and left leg in WC No. 
4-633-289.  Travelers  admitted liability for benefits.  Dr. Walia and then Dr. Lund 
provided treatment.  Claimant underwent surgery on his low back, but he 
continued to have low back and leg symptoms.  In February 2006, claimant fell 
due to his leg symptoms, injuring his right ankle.

2.On March 28, 2006, Dr. Regan performed a Division Independent 
Medical Examination (“DIME”).  He determined maximum medical improvement 
(“MMI”) for the low back, but recommended continuing treatment for the right 
ankle.

3.On July 27, 2006, claimant’s left leg again “gave out” and he fell, injuring 
his left shoulder.  

4.On August 18, 2006, Dr. Lund examined claimant, noting that he 
suffered left shoulder pain due to the July 27 fall.

5.An October 13, 2006, magnetic resonance image (“MRI”) of the left 
shoulder showed degeneration of the acromioclavicular (“AC”) joint with 
osteophyte formation and rotator cuff tendinosis.

6.Dr. Lund referred claimant to Dr. Sanchez, an orthopedist.  On January 
15, 2007, Dr. Sanchez examined claimant, who reported a history of left shoulder 
pain for two months since the fall.  Dr. Sanchez diagnosed possible impingement 
syndrome or rotator cuff tendinosis.

7.On February 23, 2007, Dr. Shank injected the left shoulder.  Claimant 
had about 30% improvement in symptoms.  Dr. Shank wanted claimant to be 
examined again by Dr. Sanchez, but that examination never occurred.

8.In spring 2007, Dr. Shank performed surgery on claimant’s right ankle.  
The left shoulder treatment was delayed due to the right ankle.

9.On August 29, 2007, Dr. Jenks performed electromyography and nerve 
conduction studies (“EMG”), which showed mild left carpal tunnel syndrome.  He 
administered an injection, which provided temporary relief.

10.On September 13, 2007, Dr. Castrejon examined claimant, who 
reported persistent shoulder and ankle pain, which had stabilized.  Dr. Castrejon 
noted tenderness over the AC joint and anterior capsule with positive 
impingement signs.  Dr. Castrejon noted that Dr. Sanchez needed to make final 
recommendations for treatment of the left shoulder before MMI.  
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11.On September 17, 2007, claimant suffered an admitted industrial injury 
in a motor vehicle accident while working for the second employer.  Claimant’s 
car was side-swiped and he then ran into trees and yard signs.  He suffered neck 
and low back pain in the injury.  Pinnacol admitted liability for benefits for that 
injury in WC 4-736-073.

12.On October 11, 2007, Dr. Sanchez examined claimant, who reported 
that his left shoulder pain has been present for several months and might have 
been exacerbated by the recent motor vehicle accident.  X-rays showed no 
change.  Dr. Sanchez indicated that he wanted to follow up in two to three weeks 
to discuss treatment of the left shoulder.

13.On October 25, 2007, Dr. Castrejon determined that claimant was at 
MMI for the 2004 injury.  Dr. Castrejon noted that the left shoulder was stable 
after the motor vehicle accident.  He diagnosed left shoulder contusion and strain 
with mild impingement.  He recommended post-MMI medical benefits, including 
an injection of the left shoulder and expert followup.

14.Travelers  filed a final admission of liability for permanent benefits  and 
post-MMI medical benefits.

15.On February 21, 2008, Dr. Regan performed a repeat DIME.  Dr. 
Regan determined that claimant was not at MMI due to need for additional 
treatment of the left shoulder.  He noted significant pain behavior overlay 
obscuring the left shoulder examination.  He concluded that the left shoulder 
problems were a consequence of the fall in 2006 due to the admitted low back 
injury.  Dr. Regan recommended reevaluation by the orthopedist, physical 
therapy, and possible repeat MRI.

16.On September 26, 2008, Dr. Scott performed an IME for Pinnacol, 
focusing only on a right wrist cyst.

17.On October 21, 2008, Dr. Lambden performed an IME for Pinnacol.  He 
concluded that claimant’s left shoulder problems were due to the 2004 work 
injury and not to the motor vehicle accident.

18.On October 23, 2008, Dr. Primack performed an IME for Travelers.  Dr. 
Primack understood that claimant’s  history was of an increase in left shoulder 
pain after the motor vehicle accident.  He noted significant pain behaviors.  He 
concluded that the left shoulder symptoms at that time were a consequence of 
the motor vehicle accident rather than the original 2004 injury.

19.Dr. Lambden testified at hearing that he would not recommend surgery 
for claimant’s left shoulder in light of the minimal MRI findings, history of pain 
disorder, and two failed surgeries.  If claimant needed surgery, Dr. Lambden 
concluded that the surgery was caused by the fall in 2006 as  a result of the 2004 
work injury.  He noted that the October 2006 MRI showed tendinosis  with 
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degeneration and he noted that such conditions typically increase over time.  He 
noted that the motor vehicle accident caused no change in symptoms and no 
structural changes.  He also noted that Dr. Sanchez considered surgery even 
before the motor vehicle accident.

20.Dr. Sanchez testified by deposition the left shoulder pain was still 
present from the first injury and had increased over months, most recently by the 
motor vehicle accident.  He testified persuasively that the reason for a 
subacromial decompression surgery existed in January 2007, long before the 
motor vehicle accident.  He noted that claimant’s 30% improvement after the 
February 23, 2007, shoulder injection was a diagnostic tool.  He would have 
recommended shoulder surgery at that time if he had reexamined claimant 

21.Dr. Regan testified by deposition.  He had not been able to review the 
medical records from Dr. Sanchez and he had ignored the motor vehicle accident 
in his  DIME determination.  He testified that claimant could develop frozen 
shoulder from chronic pain from the July 2006 fall without the motor vehicle 
accident.  He was not sure that claimant’s shoulder was objectively worse in 
October 2007.  He did not change his conclusion that claimant was not at MMI 
for the 2004 work injury.

22.No clear and convincing evidence demonstrates that the determination 
by Dr. Regan is  incorrect.  Claimant is not at MMI for the 2004 work injury 
because he needs additional treatment by Dr. Sanchez for his  left shoulder injury.  
The contrary causation opinion by Dr. Primack does not demonstrate that it is 
highly probable that Dr. Regan is incorrect regarding the causation of the left 
shoulder problems.  The causation determination by Dr. Regan is also supported 
by the testimony of claimant and Dr. Lambden and by portions of the testimony of 
Dr. Sanchez.  Claimant reasonably needed additional left shoulder treatment by 
Dr. Sanchez even before the motor vehicle accident.

23.At hearing, claimant agreed that Dr. Sanchez needed to reevaluate 
claimant to determine whether to proceed with surgery, a repeat MRI, or other 
treatment.  Consequently, determination of the reasonable necessity of surgery is 
premature at this time.

CONCLUSIONS OF LAW

1. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects  of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).

2. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination 
of the DIME with regard to MMI shall only be overcome by clear and convincing 
evidence.   A fact or proposition has been proved by "clear and convincing 
evidence" if, considering all the evidence, the trier-of-fact finds  it to be highly 
probable and free from serious or substantial doubt.  Metro Moving & Storage 
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Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  The determination of a Division-
sponsored Independent Medical Examiner (IME) concerning the cause of the 
claimant's impairment is binding unless overcome by clear and convincing 
evidence.  See Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998); Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-278 
(Industrial Claim Appeals Office, October 29, 1999).  In this  case, the Travelers 
respondents conceded that they had a clear and convincing burden to overcome 
the determination by the DIME that claimant was not at MMI for the admitted 
November 2, 2004, work injury.  

3. “Maximum medical improvement” is defined in Section 8-40-201
(11.5), C.R.S. as:

A point in time when any medically determinable physical or mental 
impairment as a result of injury has become stable and when no 
further treatment is reasonably expected to improve the condition.  
The requirement for future medical maintenance which will not 
significantly improve the condition or the possibility of improvement 
or deterioration resulting from the passage of time shall not affect a 
finding of maximum medical improvement.  The possibility of 
improvement or deterioration resulting from the passage of time 
alone shall not affect a finding of maximum medical improvement.

Reasonable and necessary treatment and diagnostic procedures are a 
prerequisite to MMI.  MMI is largely a medical determination heavily dependent 
on the opinions  of medical experts.  Villela v. Excel Corporation, W.C. Nos. 
4-400-281, 4-410-547, 4-410-548, & 4-410-551 (Industrial Claim Appeals Office, 
February 1, 2001).  As found, the Travelers respondents have failed to prove by 
clear and convincing evidence that the determinations by Dr. Regan were 
incorrect.  Consequently, claimant is not at MMI for the admitted November 2, 
2004, work injury and needs additional treatment for his left shoulder.  As  found, 
claimant agreed that Dr. Sanchez needed to reevaluate claimant to determine 
whether to proceed with surgery, a repeat MRI, or other treatment.  
Consequently, determination of the reasonable necessity of surgery is premature.

ORDER

 It is therefore ordered that:

1. In WC 4-633-289, Travelers shall pay for the additional treatment of 
the left shoulder by Dr. Sanchez and his referrals.

2. In WC 4-736-073, claimant’s  claim against Pinnacol for treatment of 
the left shoulder is denied and dismissed.
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3. All matters not determined herein are reserved for future 
determination.

DATED:  February 4, 2009 

Martin D. Stuber
Administrative Law Judge

O F F I C E O F A D M I N I S T R A T I V E 
COURTS       
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-744-693

ISSUE

Whether Claimant has established by a preponderance of the evidence 
that her 17% right upper extremity impairment rating should be converted to a 
10% whole person impairment rating.

FINDINGS OF FACT

1. On September 11, 2007 Claimant suffered an admitted industrial 
injury to her right arm and shoulder area during the course and scope of her 
employment with Employer.  The injury occurred when a fellow employee gave 
her a “low five” and flexed her arm in an unnatural position against her chair.

2. On September 24, 2007 an MR Arthrogram of Claimant’s right 
shoulder revealed an “apparent small partial rim rent tear within anterior footprint 
of supraspinatus tendon” and “supraspinatus and subscapularis tendinosis.”

3. On September 25, 2007 Claimant visited Authorized Treating 
Physician (ATP) John Nordin, M.D. for an evaluation.  Dr. Nordin determined that 
Claimant had suffered a shoulder strain with a “partial tear of the rotator cuff, 
bursitis, and tendinitis.”  He referred Claimant to an orthopedist for an additional 
shoulder evaluation.

4. On December 7, 2007 Claimant visited Timothy J. Pater, M.D. for 
an evaluation of her right shoulder.  He commented that Claimant suffered from a 
partial thickness rotator cuff tear as reflected on her MRI.  Dr. Pater noted that 
Claimant had the option of surgical intervention but had a history of “malignant 
hyperthermia” and prolonged recovery from a previous surgery.  He thus 
recommended conservative measures to improve Claimant’s range of motion and 
reserved the option of surgery for future consideration.

5. On January 22, 2008 Dr. Nordin determined that Claimant had 
reached Maximum Medical Improvement (MMI).  Based on range of motion 



34

deficits in Claimant’s  right shoulder, Dr. Nordin assigned Claimant a 17% upper 
extremity impairment rating.  Dr. Nordin noted that the 17% upper extremity 
rating could be converted to a 10% whole person impairment.  He imposed 
permanent work restrictions and stated that Claimant was entitled to future 
medical maintenance treatment including physical therapy and injections.

6. On June 25, 2008 Claimant underwent a Division Independent 
Medical Examination (DIME) with Gregory Reichhardt, M.D.  Claimant reported 
that she suffered from pain over the anterior aspect of her right shoulder and 
along the upper trapezius  area that extended into her neck.  She also 
commented that, when her shoulder pain flares  up, she experiences discomfort 
that extends  into her lower back area.  Claimant explained that housework, 
extended sitting, prolonged driving and computer use aggravate her left shoulder 
pain.

7. Dr. Reichhardt agreed with ATP Nordin that Claimant had reached 
MMI on January 22, 2008.  He determined that Claimant had suffered a 17% 
right upper extremity impairment that converted to a 10% whole person rating.  
Dr. Reichhardt also assigned Claimant a 1% impairment for depression.  He did 
not assign any additional impairment for Claimant’s back and neck pain because 
it was unlikely that the pain was related to her September 11, 2007 industrial 
injury.  Finally, Dr. Reichhardt recommended a two-year period of medical 
maintenance treatment.

8. On October 17, 2008 Claimant returned to Dr. Nordin for a 
maintenance visit because she was experiencing increased shoulder pain and 
decreased range of motion.  Dr. Nordin commented that Claimant’s right shoulder 
“reveals  tenderness over the anterior shoulder groove, the subacromial space, 
the AC joint, and to some extent the shoulder girdle muscles including trapezius, 
infraspinatus, and supraspinatus.”  He also reported that Claimant’s range of 
motion was “markedly restricted.”

9. Claimant testified at the hearing in this  matter.  She credibly 
commented that she still has a right rotator cuff tear.  She explained that she 
suffers from a condition known as “malignant hypothermia.”  The condition 
causes a severe reaction to anesthesia and is characterized by elevated blood 
pressure, increased body temperatures  of up to 105 degrees and possible 
cardiac problems.  Claimant thus stated that her rotator cuff tear cannot be 
repaired.

10. Claimant recounted that she experiences pain that begins in her 
right shoulder and spreads into her chest, clavicle, arm, neck, back and shoulder 
blade.  She also experiences difficulty in performing her job duties because she 
cannot undertake continuous computer work for greater than 30 minutes.  
Moreover, Claimant has difficulties with household activities including cooking, 
laundry and vacuuming.  She finally commented that she has to drive with her left 
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arm, including shifting in an awkward position across the steering wheel, and 
must support her right arm on a console.

11. Based on Claimant’s persuasive testimony, she experiences pain 
that limits her ability to perform various functions with her right shoulder.  
Claimant has produced substantial evidence that she suffers functional 
impairment proximal to, or above, the arm at the shoulder as a result of her 
September 11, 2007 industrial injury.  Claimant credibly stated that she 
experiences pain that begins in her right shoulder and spreads into her chest, 
clavicle, arm, neck, back and shoulder blade.  She also has difficulty in 
performing her job duties and household activities because of her right shoulder 
limitations.  Claimant further explained that her right shoulder condition requires 
her to drive and shift with her left arm.  Moreover, the medical records reveal that 
Claimant suffers right shoulder stiffness, tenderness in her shoulder girdle 
muscles and decreased range of motion.  Claimant has thus established that it is 
more probably true than not that the situs of her functional impairment is proximal 
to the glenohumoral joint and is not on the schedule of impairments.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights  of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).
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4. Section 8-42-107(1)(a), C.R.S. limits  medical impairment benefits  to 
those provided in § 8-42-107(2), C.R.S. when a claimant’s injury is one 
enumerated in the schedule of impairments.  The schedule includes the loss of 
the “arm at the shoulder.”  See § 8-42-107(2)(a), C.R.S.  However, the “shoulder” 
is  not listed in the schedule of impairments.  See Maree v. Jefferson County 
Sheriff’s Department, W.C. No. 4-260-536 (ICAP, Aug. 6, 1998); Bolin v. 
Wacholtz, W.C. No. 4-240-315 (ICAP, June 11, 1998).  When an injury results  in 
a permanent medical impairment not set forth on the schedule of impairments, an 
employee is entitled to medical impairment benefits paid as a whole person.  See 
§ 8-42-107(8)(c), C.R.S.

5. Because §8-42-107(2)(a), C.R.S., does not define a “shoulder” 
injury, the dispositive issue is whether a claimant has sustained a functional 
impairment to a portion of the body listed on the schedule of impairments.  See 
Strauch v. PSL Swedish Healthcare, 917 P.2d 366, 368 (Colo. App. 1996).  
Whether a claimant has suffered the loss of an arm at the shoulder under § 
8-42-107(2)(a), C.R.S., or a whole person medical impairment compensable 
under § 8-42-107(8)(c), C.R.S., is  determined on a case-by-case basis.  See 
DeLaney v. Industrial Claim Appeals Office, 30 P.3d 691, 693 (Colo. App. 2000).

6. The Judge must thus  determine the situs of a claimant’s “functional 
impairment.”  Velasquez v. UPS, W.C. No. 4-573-459 (ICAP  Apr. 13, 2006).  The 
situs of the functional impairment is  not necessarily the site of the injury.  Id.  Pain 
and discomfort that limit a claimant’s ability to use a portion of the body is 
considered functional impairment for purposes of determining whether an injury 
is  off the schedule of impairments.  Eidy v. Pioneer Freightways, W.C. No. 
4-291-940 (ICAP, Aug. 4, 1998).

7. The claimant bears the burden of proof by a preponderance of the 
evidence to establish a functional impairment beyond the arm at the shoulder 
and the consequent right to Permanent Partial Disability benefits awarded under 
§8-42-107(8)(c), C.R.S.  Whether the claimant has met her burden of proof is an 
issue of fact for determination by the ALJ.  Delaney, 30 P.3d at 693; Johnson-
Wood v. City of Colorado Springs, W.C. No. 4-536-198 (ICAP, June 20, 2005).

8. As found, based on Claimant’s persuasive testimony, she 
experiences pain that limits her ability to perform various  functions with her right 
shoulder.  Claimant has produced substantial evidence that she suffers functional 
impairment proximal to, or above, the arm at the shoulder as a result of her 
September 11, 2007 industrial injury.  Claimant credibly stated that she 
experiences pain that begins in her right shoulder and spreads into her chest, 
clavicle, arm, neck, back and shoulder blade.  She also has difficulty in 
performing her job duties and household activities because of her right shoulder 
limitations.  Claimant further explained that her right shoulder condition requires 
her to drive and shift with her left arm.  Moreover, the medical records reveal that 
Claimant suffers right shoulder stiffness, tenderness in her shoulder girdle 
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muscles and decreased range of motion.  Claimant has thus established by a 
preponderance of the evidence that the situs of her functional impairment is 
proximal to the glenohumoral joint and is not on the schedule of impairments.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant has sustained a 10% whole person impairment to her 
right shoulder.  Respondents’ payments to Claimant shall be calculated based on 
the formula in §8-42-107(8), C.R.S.

2. Respondents shall pay Claimant interest at the rate of 8% per 
annum on all amounts of compensation not paid when due.

3. Any issues not resolved by this  Order are reserved for future 
determination.

DATED: February 4, 2009.
Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-738-501

ISSUES

 The issues presented for determination where:

 Compensability/causation, including whether Respondents may withdraw 
their admission of liability that Claimant sustained a compensable injury on 
December 1, 2006.

 Whether Claimant is entitled to TPD benefits for the period from December 
1, 2006 through January 17, 2007.

 Whether Claimant is entitled to TTD benefits  for the period from January 
18 through March 22, 2007.

 Determination of Claimant’s  AWW including the cost of health insurance 
benefits provided by Employer.
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 PPD benefits, including conversion from scheduled to whole person 
impairment.

 Whether Claimant is  permanently totally disabled and entitled to PTD 
benefits.

 Offsets and/or application of the statutory cap on combined TTD/PPD 
benefits under Section 8-42-107.5, C.R.S.

 Medical benefits, including whether Claimant is entitled to a general award 
of medical benefits to maintain her condition after MMI.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed as  an Environmental Services Aide with 
Employer.  Claimant’s job duties included cleaning patient rooms, changing bed 
linens, mopping floors, cleaning bathrooms and disposing of the used linens into 
a laundry chute.  The bags of used linens were heavy and hard to lift into the 
chute.  Additionally, the chute had a heavy door over the opening.  Claimant’s job 
required her to left up to 50 pounds.

 2. On December 1, 2006 Claimant was told that there were 2 rooms 
that needed cleaning and they were needed quickly.  Claimant filled 5 or 6 bags 
of used linens from these rooms. Claimant drug the bags to the chute and as she 
was putting one of the bags into the chute she experienced a sudden onset of 
pain, described as a “lightening bolt” sensation, in her left wrist.

 3. Claimant reported the injury to the Occupational Health department 
at Employer on December 5, 2006.  Claimant reported that she didn’t think 
anything of the pain initially but later that same night awakened with pain from 
her left shoulder to her left wrist with swelling and numbness on the medial side 
of the wrist.

 4.  Claimant was referred by Employer to Dr. William Woo, M.D. for 
treatment.  Dr. Woo initially examined Claimant on December 5, 2006.  Claimant 
presented with complaints of left wrist pain from pushing a linen bag into the 
shoot (sic).  Dr. Woo noted that Claimant had stabbing pain in the distal radial 
area of the left wrist and diffuse tingling in the posterior left elbow and pain at the 
left trapezius.  The elbow and shoulder pain had started over the weekend.  On 
physical examination, Dr. Woo noted swelling over the distal radius and extensor 
tendons of the thumb and pain with radial deviation.  Dr. Woo also noted a 
positive Finkelstein’s  test.  Dr. Woo’s diagnosis  was left wrist strain, probable de 
Quervain’s type tendonitis.  Dr. Woo placed Claimant on physical restrictions of 
no lift over 10 pounds with the left upper extremity.
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 5 After being placed on restrictions by Dr. Woo Claimant continued to 
work performing her regular duties, except for mopping, until January 17, 2007.  
Claimant had difficulty performing her regular duties  under the restrictions given 
by Dr. Woo.

 6. At the time Claimant last worked for Employer on January 17, 2007 
she continued to be under restrictions of no lifting over 10 pounds with the left 
upper extremity.

7. Dr. Woo’s December 28, 2006 report notes that Claimant has seen 
her private provider for the left shoulder and low back complaints but was not 
satisfied with the visit and may be changing providers. Claimant saw her 
personal physician, Dr. Juventino Saavedra, M.D. on January 19, 2007 
complaining of left shoulder and left low back pain.  Claimant described to this 
physician a burning sensation over her shoulder that radiated down her arm with 
numbness and tingling in the arm.  Claimant did not return to work after seeing 
Dr. Saavedra on January 19, 2007.  Dr. Saavedra placed Claimant on restrictions 
of no lifting or pushing/pulling over 20 pounds.

 8. Claimant was referred by Dr. Woo to Dr. Thomas G. Mordick, M.D., 
a hand surgeon, for consultation.  Claimant was  initially seen by Dr. Mordick on 
January 11, 2007.  Dr. Mordick noted pain radiating from the thumb up the arm to 
the shoulder.  Dr. Mordick noted a markedly positive Finklestein’s  test on the left 
with exquisitely tenderness over the first extensor compartment of the left wrist.  
Dr. Mordick recommended an injection to the wrist.

 9. Dr. Mordick evaluated Claimant on February 23, 2007 and noted 
that her condition was unchanged by the injection.  On physical examination Dr. 
Mordick noted that Claimant had diffuse tenderness which was nonspecific in 
nature.  Dr. Mordick was to arrange for an MRI.  Claimant was  unable to tolerate 
an MRI and a CT scan of the wrist was done on February 28, 2007 that showed 
a small bony density adjacent to the base of the first metacarpal and some 
degenerative changes at the first carpometacarpal joint.

 10. Dr. Mordick evaluated Claimant on March 15, 2007.  Dr. Mordick 
felt the initial inflammation over the first extensor compartment had resolved with 
injection and that at this point there were no objective findings clinically.

 11. Dr. Woo placed Claimant at MMI for a left wrist strain on March 22, 
2007.  Dr. Woo opined that Claimant did not have any measurable impairment 
and no work restrictions were assigned for the left wrist.

 12. Also on March 22, 2007, Dr. Juventino Saavedra noted that 
Claimant had persistent left scapular, shoulder, arm and hand pain which had 
been present for three months.  He noted that Claimant felt that the problems 
started at the same time as the carpal tunnel, for which she was seen by 
workers’ compensation.  He noted that Claimant was frustrated with the lack of 
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resolution.  Dr. Saavedra reported that Claimant was tender in the bilateral 
trapezii and left scapular area.

13. On April 13, 2007 Dr. Juventino Saavedra noted that Claimant had 
persistent left neck, upper back, shoulder, and arm pain.  He reported that 
Claimant was feeling frustrated and depressed regarding lack of improvement.  
Upon examination, Dr. Saavedra reported that Claimant had tender left trapezius, 
medial scapula, shoulder and wrist.

14. Claimant returned to Dr. Woo on June 21, 2007 for complaints of 
increased left wrist pain.  Dr. Woo felt that Claimant’s  complaints of left shoulder 
and neck pain were not related to the work injury.  Dr. Woo recommended further 
evaluation of the left wrist by Dr. Mordick.

15. On August 27, 2007 Dr. Woo assigned Claimant physical 
restrictions of no lifting over 20 pounds, no pushing/pulling over 50 pounds.  No 
restrictions were given for reaching or repetitive motion.

16. Dr. Mordick evaluated Claimant on September 11, 2007 after an 
MRI was performed on the left wrist.  Dr. Mordick noted diffuse complaints of right 
and left arm and wrist pain from the elbow to the wrist. Dr. Mordick stated he was 
unable to explain the symptoms and that Claimant had nonspecific findings that 
did not correlate with radiographic studies or to any anatomic structure.

17. Claimant was seen by Dr. L. Barton Goldman M.D. for a DIME on 
February 8, 2008.  A pain diagram completed with the assistance of Claimant 
noted pain in all areas of the body, excepting the right leg.  Claimant stated to Dr. 
Goldman that she did not feel she could return to work until her pain was gone.

18. Dr. Goldman’s  impression was left fifth phalanx fracture, left wrist 
strain with de Quervain’s tenosynovitis and left shoulder girdle strain as a result 
of the December 1, 2006 work injury.  Dr. Goldman opined, and it is found, that 
the mechanism of injury was consistent with a left shoulder soft tissue injury.  Dr. 
Goldman agreed that Claimant reached MMI as of March 22, 2007 for the work 
related left wrist and shoulder injuries.

19. The ALJ finds persuasive the opinions and testimony of Dr. 
Goldman that the Claimant injured her left wrist and left shoulder at work with 
Employer on December 1, 2006.  Dr. Goldman’s  opinion that the Claimant’s  low 
back, neck, lower extremity and psychological symptoms/depression are not 
related to the December 1, 2006 injury are credible, persuasive and are found as 
fact.

20. Claimant was also seen by Dr. Woo on December 5, 2006 
complaining of an injury to her left pinkie finger that had happened one month 
before when it was smashed between hard surfaces.  Claimant testified at 
hearing, and it is  found, that this injury occurred when she was holding a door 
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and the door closed on her hand.  This mechanism of injury is separate and 
distinct from the injury of December 1, 2006.  Dr. Goldman was in error to include 
the left fifth phalanx fracture as part of the Claimant’s December 1, 2006 injury.

21. On October 9, 2007 Dr. Saavedra gave Claimant restrictions of no 
lifting over 40 pounds, no push/pull over 40 pounds, and limitations on overhead 
work or reaching, climbing ladders or stairs and repetitive wrist/hand motion.  Dr. 
Saavedra’ work restrictions included consideration of Claimant’s work related left 
wrist and shoulder conditions  as well as Claimant’s unrelated low back, neck and 
lower extremity conditions.

22. At the time Claimant was evaluated by Dr. Goldman, Claimant 
presented to the physician as being unable to move her left arm.  Dr. Goldman 
testified, and it is  found, that Claimant’s left arm muscle tone and reflexes  were 
normal and did not correlate with lack of use of the arm.

23. Dr. Goldman assigned Claimant a 4% impairment of the left upper 
extremity for loss  of left fifth digit range of motion, 4% impairment of the upper 
extremity for loss  of left wrist range of motion and 14% impairment of the upper 
extremity for loss of left shoulder range of motion for a total upper extremity 
impairment of 20%. Dr. Goldman converted this upper extremity impairment to 
12% whole person impairment.  

24. As found above, Dr. Goldman was in error in including impairment 
for the left fifth finger lost range of motion in the impairments related to the 
December 1, 2006 injury as that injury is not related to the December 1, 2006 
injury.  The ALJ finds that Claimant has sustained permanent impairment related 
to the December 1, 2006 injury of 4% of the upper extremity for left wrist range of 
motion and 14% of the upper extremity for left shoulder range of motion.  The 
ALJ further takes administrative notice of Table 3 AMA Guides to the Evaluation 
of Permanent Impairment, Third Edition, Revised found on page 16 of the 
Guides.  Based upon this Table 3, a 14% impairment of the upper extremity 
converts to 8% whole person impairment.

25. Dr. Goldman testified, and it is  found, that his range of motion 
testing of Claimant’s  upper extremity and shoulder involved muscle tissue that 
was proximal to the glenohumeral joint and that Claimant has lost range of 
motion that includes these muscle groups.  As testified by Dr. Goldman, 
Claimant’s primary loss of function relating to lost range of motion of the left 
shoulder is  in the deep shoulder muscles proximal to the glenohumeral joint and 
which attach to the shoulder blade.  Claimant has suffered a functional 
impairment above the level of the arm at the shoulder.  Claimant’s 14% 
impairment of the upper extremity for the left shoulder injury should be converted 
to 8% whole person impairment.

26. Dr. Goldman opined that Claimant would have restrictions  related to 
the work injury of difficulty with any repetitive or continuous use of the left upper 
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limb but that she would be able to lift 5 to 10 pounds on an occasional basis with 
the left upper limb.  Dr. Goldman also opined that Claimant would be precluded 
from prolonged reaching or repetitive pushing and pulling or prolonged work 
overhead with the left upper limb due to the shoulder complaints.  Dr. Goldman 
opined, and it is found, that only Claimant’s left upper extremity restrictions are 
related to the December 1, 2006 injury.

27. Claimant’s pain description and pain drawing at the time of 
evaluation by Dr. Goldman were substantially non-focal and non-physiologic.  
Claimant’s pain behaviors and function was substantially non-specific and out of 
proportion to the type of injury described and the objective physical findings 
obtained by Dr. Goldman on his examination of Claimant.  Claimant’s 
presentation to Dr. Goldman was a “low point” compared to her presentation to 
other examiners.

28. Symptom magnification and embellishment by Claimant are 
definitely present as assessed by Dr. Goldman.  There are not only specific 
medical, but also primary and secondary gain issues present in Claimant’s 
representation of her symptoms and lack of function.  Dr. Goldman’s opinion on 
these issues is  supported by the opinions of Dr. Roth who found that Claimant 
presented with a somatoform disorder, that is, a psychological condition 
manifesting physical symptoms.  As found by Dr. Kleinman in his  report of June 
20, 2008, Claimant reacts  physically as an expression of her psychological 
distress from the recurrent nature of Claimant’s  pre-existing depressive disorder 
unrelated to the work injury.

29. As opined by Dr. Roth, medical restrictions should not be assigned 
simply to accommodate behaviors or symptoms associated with behaviors.  Both 
Dr. Roth and Dr. Goldman have opined, and it is found, that there is no 
physiologic explanation for Claimant’s inability to use her left arm.

30. Dr. Goldman testified that he relied placed much of his objective 
emphasis on the physical examination results, objective physical diagnosis and 
Claimant’s body habitus in assigning work restrictions.  Dr. Goldman, as found, 
acknowledges that Claimant’s  physical examination was non-specific and non-
physiologic and not supported by objective physical findings.  Dr. Goldman’s 
restriction of no repetitive or continuous use of the left arm is not supported by 
his physical examination or other objective findings and is not considered 
persuasive.

31. Lee White, a disability evaluator with experience in vocational 
rehabilitaton, performed a disability evaluation on behalf of the Claimant.  Mr. 
White opined that Claimant is  permanently totally disabled. Mr. White bases his 
opinion on his interpretation of Dr. Goldman’s restrictions and that as a result of 
Dr. Goldman’s restrictions Claimant is  essentially a one-armed worker who is 
unable to bilaterally use her upper extremities in a sustained or repetitive 
manner.  Mr. White opined that if Claimant is able to lift 5 to 10 pounds with her 
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left arm and up to 20 to 25 pounds with both arms on a sustained basis 
throughout the workday and to bilaterially repetitively use her upper extremities 
for work activities on a sustained basis, Claimant remains employable and able 
to earn a wage.

32. Lawrence Montoya, a qualified rehabilitation consultant, performed 
a vocational evaluation of Claimant on behalf of Respondents.  Mr. White opined 
that based upon his  interpretation of Dr. Goldman’s restriction, Claimant remains 
employable and able to earn a wage in a number of occupations including fast 
food crew worker, parking lot attendant, parking lot cashier, vehicle fare collector, 
table worker, small parts assembly or electronics assembler.  In reaching his 
opinion, Mr. Montoya was aware of Claimant’s limited English language skills  and 
that Claimant has not been able to learn or understand English.  Mr. Montoya 
also considered Claimant’s educational level, her past work experience and 
Claimant’s age.  In reaching his opinion on Claimant’s  ability to be employed and 
earn a wage, Mr. Montoya considered the results of a labor market survey of 
employers with respect to a worker with Claimant’s qualifications that revealed 
the availability of jobs for Claimant.

33. As found above, Claimant does not have restrictions on the 
repetitive or continuous use of her left arm or on her ability to bilaterally use her 
upper extremities for work activities on a sustained basis.  Based upon the 
opinions of both Mr. White and Mr. Montoya, Claimant therefore remains 
employable and able to earn a wage.  Claimant has failed to prove, by a 
preponderance of the evidence, that she is permanently and totally disabled.

34. Claimant receives $1,323.00 per month in long-term disability 
benefits from a disability plan fully funded by Employer.  Claimant’s receipt of 
these benefits began in approximately May 2007.

35. Prior to the injury of December 1, 2006, Claimant earned a total of 
$14,373.60 during the 14 biweekly pay periods preceding her injury.  Claimant’s 
AWW is found to be $513.34.

36. Claimant had health insurance through Employer.  Neither party 
provided evidence to the ALJ of the specific cost of continuing Employer’s  health 
insurance coverage for Claimant.

37. Dr. Goldman recommended 6 to 8 occupational therapy visits and 
continued use of anti-inflammatory and muscle relaxant medications to maintain 
Claimant’s condition.  Claimant has proven, by a preponderance of the evidence, 
that further medical treatment is necessary to maintain her condition after the 
date of MMI.

38. Claimant reached MMI as  of March 22, 2007 as found by Dr. Woo 
and Dr. Goldman.
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39. Claimant has proven by a preponderance of the evidence that she 
sustained a compensable injury to her left wrist and left shoulder on December 1, 
2006.  The left fifth phalanx fracture is not causally related to this injury.

40. Insurer filed a Final Admission of Liability dated October 24, 2007 
based upon Dr. Woo’s March 22, 2007 report placing the Claimant at MMI as of 
that date, without permanent impairment.  The Final Admission admitted for 
medical benefits only and denied any TTD/TPD, PPD or other benefits.

CONCLUSIONS OF LAW

 Based on the preceding Findings  of Fact, the ALJ makes the following 
Conclusions of Law:

41. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

42. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   

43.A Workers' Compensation case is decided on its merits.  Section 
8-43-201, supra.  The Judge's factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has  rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
ICAO, 5 P.3d 385 (Colo. App. 2000).

I.  Compensability and Respondent’s request to withdraw their Admission 
of Liability

 44. As found, Respondents admitted liability for the December 1, 2006 
injury.  Respondents now seek to withdraw that admission.  Respondents rely 
upon the opinions expressed in the report and testimony of Dr. Roth.  Dr. Roth 
provides a retrospective analysis of the medical findings and treatment and 
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expresses the opinion that Claimant did not sustain any injury as a result of the 
December 1, 2006 work activity of placing a heavy bag of used linens into a 
laundry chute.  The ALJ does not find this  opinion of Dr. Roth to be persuasive.  
While it is correct that both Dr. Woo and Dr. Mordick eventually felt that 
Claimant’s symptom presentation was out of proportion to objective findings, both 
of these physicians diagnosed Claimant with de Quervain’s or tendonitis  of the 
left wrist.  Neither of these physicians has specifically opined that this condition 
was not related to or caused by the history given by Claimant at the time of their 
evaluations of her and as credibly testified to by Claimant at hearing.

 45. Although Dr. Woo, along with Dr. Saavedra, noted left shoulder 
complaints contemporaneous with Claimant’s December 1, 2006 injury, Dr. Woo 
did not specifically treat or evaluate this condition.  Dr. Woo felt that the left 
shoulder problem was not work related, but does not provide a basis for this 
opinion.  Dr. Goldman opined that the mechanism of injury was consistent with a 
soft tissue type injury to the shoulder muscles.  The medical evidence presented, 
while showing that Claimant had pre-existing back, right wrist and psychological 
conditions, does not show a pre-existing left shoulder injury that would explain 
Claimant’s left shoulder complaints on a basis other than related to the 
December 1, 2006 injury.  The ALJ finds Dr. Goldman’s opinion that Claimant’s 
left shoulder condition is related to the December 1, 2006 injury to be more 
credible and persuasive than the opinion of Dr. Woo.

46. Respondents may not retroactively withdraw an admission of 
liability except upon the basis of fraud.  Respondents  may prospectively withdraw 
an admission on the basis  that is was erroneous or improvidently filed.   HLJ 
Management Group v. Kim, 804 P.2d 250 (Colo. App. 1990).  The burden of proof 
to establish compensability remains on the claimant even when an employer or 
insurance carrier is seeking to withdraw an admission of liability. “It is  well-
established that claimant must prove the existence of a compensable injury.” 
Pacesetter Corporation v. Collett, 33 P.3d 1230, 1232 (Colo. App. 2001).  
Claimant has the burden to prove by a preponderance of evidence that his  injury 
arose out of and in the course of his employment. C.R.S. 8-43-201; City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A “preponderance of the evidence” 
is  that which leads the trier-of-fact, after considering all of the evidence, to find 
that a material fact is more probably true than not. Page v. Clark, 592 P.2d 792 
(1979). 

47. As found, Claimant has  proven by a preponderance of the evidence 
that she sustained injuries to her left wrist and left shoulder arising out of and in 
the course of her employment with employer on December 1, 2006.  Claimant 
has failed to prove that her injury to her left fifth finger was causally related to the 
December 1, 2006 injury.  Respondents have not proven that Claimant did not 
sustain an injury on December 1, 2006 sufficient to allow Respondents  to 
withdraw their previously filed admission of liability. 
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II.  Claimant’s claim for TPD and TTD benefits

48.To establish entitlement to temporary disability benefit, Claimant must 
prove that the industrial injury has caused a “disability,” and that she has 
suffered a wage loss which, “to some degree,” is the result of the industrial 
disability.  C.R.S. §8-42-103(1). Generally, the industrial injury need not be the 
sole cause of the Claimant’s temporary wage loss as long as  the injury is “to 
some degree” the cause of the wage loss.   PDM Molding, Inc. v. Stanberg, 
898 P.2d 542 (Colo. 1995).  The term “disability,” as used in workers’ 
compensation cases, connotes two elements.  The first element is  “medical 
incapacity” evidenced by loss or restriction of bodily function.  There is no 
statutory requirement that the Claimant present evidence To establish 
entitlement to temporary disability benefits, the Claimant must prove of a 
medical opinion of an attending physician to establish her physical disability.  
See Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).   Rather, the 
Claimant’s testimony alone could be sufficient to establish a temporary 
“disability.”  Lymburn v. Symbios Logic, supra.  The second element is loss of 
wage earning capacity.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).   
The impairment of earning capacity element of “disability” may be evidenced 
by a complete inability to work, or physical restrictions which preclude the 
Claimant from securing employment.  Barnes v. Anheuser-Busch Sales Co. of 
Denver, I.C.A.O., W.C. No. 4-548-535, February 24, 2004.

49.Claimant was placed on restrictions following the December 1, 2006 
injury that were sufficient to preclude Claimant from performing her regular 
employment.  Claimant continued working from the date of the injury until 
January 17, 2007.  While Claimant could not perform the full range of the 
functions required of her job, Claimant has not proven that she suffered any 
wage loss as a result of her work restrictions from the work injury during this 
period.  The ALJ concludes that Claimant has failed to prove an entitlement to 
TPD benefits for the period from December 1, 2006 to January 17, 2007.  

50.Claimant is  not “responsible” for her separation from the employer 
when the Claimant was  unable to work or impaired due to the physical 
problems caused by the industrial injury, and her absence was outside the 
Claimant’s control.   Pace v. Commercial Design Engineering, I.C.A.O., W.C. 
No. 4-451-277, May 15, 2001.  Claimant credibly testified that she did not 
return to work after January 17, 2007 because of increased pain in her left 
wrist.  As found above, Claimant’s  work restrictions prevented her from 
performing her regular work.  Respondents did not present evidence of a 
qualifying offer of modified employment made to Claimant after January 17, 
2007.  Respondents have argued that Claimant’s absence from work after 
January 17, 2007 was due to treatment for an unrelated medical condition.  
However, as concluded above, so long as the wage loss is to some degree 
attributable to the effects  of the work injury, Claimant is  entitled to TTD 
benefits.  The ALJ finds and concludes that Claimant has  established an 
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entitlement to TTD benefits for the period from January 18, 2007 to March 22, 
2007 when Claimant reached MMI and TTD benefits terminated by the 
provisions of Section 8-42-105(3)(a), C.R.S.

III.  Claimant’s claim for permanent partial benefits

 51. As found, based upon the credible opinion of Dr. Goldman, 
Claimant sustained a 4% impairment of the upper extremity on account of her left 
wrist injury.

 52. Claimant argues that her impairment for the left shoulder injury 
should be converted to whole person impairment because the situs of the 
functional impairment is above the level of the arm at the shoulder.  The ALJ 
agrees.  The issue is  whether the Claimant sustained a functional impairment to 
the portion of the body that is  not listed on the schedule of disabilities.  Strauch v. 
PSL Swedish Healthcare System, 917 P.2d 366 (Colo. App. 1996).  Claimant 
clearly had an injury that affected claimant’s  arm at the shoulder.  However, the 
greater part of her injuries involve parts  of the body which are proximal to the 
glenohumeral (shoulder) joint, extending from the upper shoulder area and her 
shoulder blade. Whether a Claimant has suffered the loss of an arm at the 
shoulder within the meaning of section 8-42-107(2)(a), C.R.S., or a whole person 
medical impairment compensable under section 8-42-107(8)(c), C.R.S., is  for 
determination by the Administrative Law Judge.  Delaney v. I.C.A.O., 30 P.3d 691 
(Colo. App. 2000). The site of functional impairment is not necessarily the site of 
the physical injury itself.  Where there is substantial evidence, the ALJ is 
authorized to find that the Claimant suffered a functional impairment beyond, or 
above, the arm at the shoulder.  Thus, where a Claimant has suffered loss of 
range of motion and function of the muscles beyond the arm at the shoulder, a 
whole person award may be given.  See Brown v. City of Aurora, I.C.A.O., W.C. 
No. 4-452-408, October 9, 2002;  see also Smith v. Neoplan USA Corp., I.C.A.O., 
W.C. No. 4-421-202, October 1, 2002;  Colton v. Tire World Inc., I.C.A.O., W.C. 
No. 4-449-005, April 11, 2002; Guillotte v. Pinnacle Glass Co., I.C.A.O., W.C. No. 
4-443-878, November 20, 2001; Gonzales v. City and County of Denver, 
I.C.A.O., W.C. No. 4-296-588, September 10, 1998.

 53. As found, Claimant has  proven by a preponderance of the evidence 
that she sustained a functional impairment above the level of the arm at the left 
shoulder.  Dr. Goldman’s testimony supports  this finding and conclusion as found 
above.  Claimant’s primary loss of function is to the deep shoulder muscles 
proximal to the glenohumeral joint and that attach to the shoulder blade.  
Claimant’s 14% impairment of the upper extremity for the left shoulder is 8% 
whole person impairment based upon the conversion chart found at Table 3 of 
the AMA Guides  and as found above.  The ALJ concludes that in addition to the 
4% impairment of the upper extremity for the left wrist injury, Claimant has 8% 
whole person impairment on account of the left shoulder injury.
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IV.  Claimant’s claim for permanent total disability benefits

54. Permanent total disability is defined as the inability to earn “any 
wages in the same or other employment.” Christie v. Coors Transportation Co., 
933 P.2d 1330 (Colo. 1997).  A claimant is not permanently and totally disabled if 
she is able to earn some wages in modified, sedentary or part-time employment. 
McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 (Colo.App. 1995).  The 
industrial injury must be a “significant” causative factor in the claimant’s 
permanent total disability in that it must bear a direct causal relationship between 
the precipitating event and the resulting disability. Seifried v. Industrial 
Commission, 736 P.2d 1262 (Colo.App. 1986).  The determination of permanent 
total disability is based on “human factors” including claimant’s physical 
condition, mental ability, age, employment history, education and “availability of 
work” the claimant can perform.  The test for determining the “availability of work” 
is  whether employment exists “that is reasonably available to the claimant under 
his or her particular circumstances.” Christie, supra; Weld County School District 
RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  The crux of the inquiry is whether 
employment exists that is reasonably available to the claimant given her 
circumstances.  This inquiry can only be answered on a case-by-case basis, and 
will necessarily vary according to the particular abilities and surroundings of the 
Claimant.  The factors to be considered may include consideration of the 
Claimant’s commutable labor market or other analogous concept which depends 
upon the existence of employment that is reasonably available to the Claimant 
under her particular circumstances.  Weld County School District RE-12 v. 
Bymer, 955 P.2d 550 (Colo. 1998). 

55. Consistent with the above cited principles, the determination of the 
Claimant’s work restrictions is a question of fact to be resolved by the ALJ upon 
conflicting evidence.  The ALJ resolves the conflicts in the evidence concerning 
the Claimant’s work restrictions  in favor of the opinion of Dr. Goldman, with the 
exception of Dr. Goldman’s opinion that Claimant has  restrictions on the 
repetitive or continuous use of her left upper extremity.  As found, that restriction 
is  not credible or persuasive on an objective basis.  In the absence of a 
restriction from bilateral repetitive use of her upper extremities for work activities, 
both Mr. White and Mr. Montoya conclude that Claimant remains employable and 
able to earn a wage.  As found, Claimant has failed to prove, by a preponderance 
of the evidence, that she is permanently and totally disabled.

V.  Determination of Average Weekly Wage

56. As found, Claimant’s  AWW was $513.34.  Claimant argues  that this  
figure should be increased to include the cost of continuation of Claimant’s health 
insurance benefits provided by Employer and lost by Claimant after the injury.  
Section 8-40-201(19)(b), C.R.S.  However, neither party presented persuasive 
evidence of the cost of “continuation” of Claimant’s  health insurance once it was 
lost.  It is that cost that is determinative of the amount to be included in 
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Claimant’s AWW.  See, Avalanche Industries, Inc. v. Indus. Claim Appeals Office, 
___ P.3d ___, 07SC255 (Colo. 2008), Indus. Claim Appeals Office v. Ray, 145 P.
3d 661 (Colo. 2006).  The evidence of the amounts deducted from Claimant’s 
pay for her portion of the health insurance and evidence of Employer’s 
contribution towards the insurance is  not sufficient evidence of the cost of 
continuation of the coverage once it was terminated.  Because of the lack of 
sufficient evidence of the Claimant’s cost of continuation of Employer’s health 
insurance coverage, the ALJ declines to decide this issue and reserves 
determination for a later date when additional evidence can be provided.

VI.  Claimant’s claim for medical benefits after maximum medical 
improvement

57. The respondents are liable for all authorized medical treatment 
which is reasonably necessary to cure or relieve the effects of the industrial 
injury. Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  
Where an injured worker reaches maximum medical improvement but requires 
medical care to prevent her condition from deteriorating, medical benefits may be 
left open.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Where 
Claimant has shown a need for medical treatment after the determination of MMI, 
a general award on ongoing medical benefits, subject to Respondents’ right to 
challenge the reasonableness and necessity of particular treatment, is provided.  
Stollmeyer v. Indus. Claim Appeals Office, 916 P.2d 609 (Colo. App. 1995).

58. As found, based upon the opinion of Dr. Goldman, Claimant has 
proven a need for medical treatment after MMI in order to maintain her condition.  
Because no specific medical treatment was requested or at issue, Claimant is 
entitled to a general award of ongoing medical benefits subject to Respondents 
right to challenge the reasonableness, necessity or causal relationship of any 
requested treatment.

59. Claimant has  not proven that Dr. Woo refused her treatment for 
non-medical reasons allowing Claimant to select Dr. Saavedra as the authorized 
provider.  As found above, Dr. Woo noted on December 28, 2006 that Claimant 
was seeing her personal physician for left shoulder and low back complaints and 
may be changing providers because she was unhappy with the visit.  The 
credible evidence does  not establish that Dr. Woo refused to treat Claimant for 
non-medical reasons. 

VII.  Offsets

60. As found, Claimant receives long-term disability benefits from a 
disability plan fully funded by Employer.  Those benefits  began in May 2007.  
Respondents are entitled to offset these benefits against any TTD or PPD 
benefits paid during the same time period as Claimant’s receipt of long-term 
disability benefits under the provisions of Section 8-42-103 (1)(d)(I), C.R.S
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ORDER

 It is therefore ordered that:

 Claimant’s claim for compensation and medical benefits, as specifically 
determined herein, for an injury of December 1, 2006 is granted.  Respondents 
request to withdraw their admission of liability as to the December 1, 2006 injury 
is denied.

 Respondents shall pay TTD benefits  to Claimant at the rate of $342.23 for 
the period from January 18, 2007 to March 22, 2007, inclusive, less any 
applicable offset.  

 Claimant’s claim for TPD benefits  from December 1, 2006 to January 17, 
2007 is denied and dismissed.

 Respondents shall pay Claimant permanent partial benefits  for a 4% 
impairment of the upper extremity and for an 8% whole person impairment, less 
any applicable offset.

 Claimant’s claim for permanent total disability benefits is denied and 
dismissed.

 Claimant is entitled to a general award of medical benefits, from 
authorized providers, to maintain her condition after the date of MMI, subject to 
Respondents’ right to dispute the reasonableness, necessity or causal 
relationship of any such requested treatment.

The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  February 4, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-608-292

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
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IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

Claimant,

v.

Employer,

and

Insurer/Respondent.

 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on October 20, 2008, November 17, 2008, 
and January 12, 2009, in Denver, Colorado.  The hearing was digitally recorded 
(reference: 10/20/08, Courtroom 4, beginning at 8:30 AM, and ending a 4:50 PM; 
11/17/08, Courtroom 4, beginning at 8:30 AM, and ending at 4:00 PM; and, 
1/12/09, Courtroom 3, beginning at 10:13 AM, and ending at 11:42 AM).   

At the conclusion of the last session of the hearing, the ALJ established a 
post-hearing briefing schedule, briefs to be filed electronically.  Claimant’s 
opening brief was due within 5 working days of the conclusion of the last session 
of the hearing.  Respondent’s answer brief was due within 5 working days  of the 
opening brief; and, Claimant’s reply brief was due within 3 working days of the 
answer brief.  Claimant’s opening brief was filed on January 22, 2009.  
Respondent’s answer brief was filed on January 29, 2009.  Claimant’s reply brief 
was filed on February 3, 2009.  No timely reply brief was filed.  The matter was 
deemed submitted for decision on February 4, 2009. 

ISSUES
 
 The issues to be determined by this decision concern permanent total 
disability (PTD) benefits or, in the alternative, permanent partial disability (PPD) 
benefits; date of maximum medical improvement (MMI); whether Marc 
Steinmentz, M.D., performed a valid 18-month Division Independent Medical 
Examiner (DIME) pursuant to Sections 8-42-107(8)(b)(II) and 8-42-107.2, C.R.S. 
(2008); overpayment and offsets for temporary total disability (TTD) benefits from 
June 6, 2007 until February 13, 2008, depending on the MMI date; continuing 
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(Grover) medical benefits after MMI; Respondent’s  entitlement to applicable 
Social Security Disability (SSDI) offsets; and, whether Claimant is  entitled to 
additional temporary TTD benefits from June 6, 2007 to February 12, 2008.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

Preliminary Findings

1. On February 7, 2004, Claimant sustained an admitted injury during 
the course and scope of her employment when she stepped off a floor mat and 
rolled her
right-ankle.  

 2. Respondent filed a Final Admission of Liability (FAL), dated April 
17, 2008, admitting for temporary disability benefits through June 5, 2007; for 
permanent partial disability (PPD) benefits  of 10% whole person and 24% right 
lower extremity, admitting for zero because the $60,000 statutory cap had been 
reached on aggregate temporary disability benefits as of June 5, 2007.  
Respondents continued paying Claimant TTD benefits  from June 6, 2007 through 
February 13, 2008, and Respondent now argues that it is  entitled to an 
overpayment credit on the theory that the DIME date of MMI, June 6, 2007, has 
not been overcome by clear and convincing evidence.  As found hereinbelow, it 
has been overcome and the date of MMI is February 13, 2008.

Medical in 2004 - 2006

3. On March 4, 2004, an MRI (magnetic resonance imaging) of 
Claimant’s right ankle revealed obvious abnormality involving the body of the 
talus extending up to the medial corner dome of the talus at the ankle joint.  It 
was reported that this most likely was an intraosseous ganglion cyst secondary 
to a focal chondral defect on the medial edge dome of the talus.  There was also 
tendinosis and low-grade tenosynovitis  involving the more distal aspect of an 
intact tibialis posterior tendon. The ALJ finds that the injury of February 7, 2004 
aggravated Claimant’s right ankle and set this process in motion. 

4. On April 16, 2004, Sydney L. Stevens, M.D., compared the March 
4, 2004 MRI with a CT Scan dated April 16, 2004, and stated that the findings 
were consistent with an intraosseous ganglion cyst and probably a subtle 
osteochondral defect along the medial corner dome of the talus.  Whether the 
cyst was an underlying condition or not, it combined with the admitted injury to 
make the Claimant’s overall condition worse.
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5. On April 21, 2004, Alan Ng, D.PM., reported performing an allograft 
osteochondral autograft transplant system in the right ankle with 10 x 15 mm 
osteochondral graft.  The ALJ infers and finds  that this procedure was 
necessitated by the admitted aggravating injury of February 7, 2004. 

6. On June 21, 2004, Elizabeth Bisgard, M.D., [one of Claimant’s 
authorized treating physicians (ATP) at the time] noted that since Claimant’s right 
foot injury and the immobilization and non-weight bearing of right foot, Claimant 
had been putting all of her weight on the left foot, which had gradual increased 
pain.  Dr. Bisgard was of the opinion that Claimant’s left leg symptoms were 
secondary to this work injury.  

7. On October 19, 2004, Dr. Bisgard noted her concern regarding 
Claimant’s profound depression and suicidal ideation.  Dr. Bisgard stated, “I 
agree with Dr. LaCerte that this depression is  primarily as  a result of her work 
injury.”  Dr. Bisgard stated that although there were other factors that were 
outside of the realm of her work injury, the majority of the problem with Claimant’s 
depression were directly associated with her work injury and “needed to be 
addressed accordingly under her work comp insurance. “  The ALJ finds that Dr. 
Bisgard’s opinion in this regard is  one factor that makes it highly likely, and free 
from serious and substantial doubt, that Dr. Steinmetz’s  opinion in this regard is 
erroneous.

8. On November 4, 2004, Lance LaCerte, Psy.D., a clinical 
psychologist, diagnosed Claimant with major depressive episode, moderate to 
severe.  Dr. LaCerte reported that Claimant was clear that he would not be 
addressing any non-claims related pain issues or psychological issues unrelated 
to her injury.  The ALJ infers  and finds that the combined opinions  of Dr. Bisgard, 
ATP, and Dr. LaCerte, Psychologist contribute significantly to overcoming the 
DIME opinion in this regard by clear and convincing evidence. 

9. On November 16, 2004, Dr. Ng reported injecting Claimant’s ankle 
with Kenalog and local anesthetic to see if that decreased some of the scar 
tissue.  

10. On November 30, 2004, Dr. Ng again injected Claimant’s ankle with 
Kenalog and local anesthetic to help decrease the scar tissue.  

11. On December 23, 2004, Dr. Bisgard reported reviewing videotapes 
of Claimant.  She stated, “As [Claimant] has indicated to me on her visits, there 
are some days when her pain is worse than others, and she does not have to 
utilize the cane at all times.”  

12. On May 9, 2005, Dr. Ng reported performing an ankle arthroscopy, 
extensive, with debridement of loose cartilaginous fragments and anterior medial 
and anterior lateral impingement syndromes of the right ankle.  He also removed 
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Claimant’s symptomatic hardware from the medial malleolus.  

13. On September 12, 2005, David Hahn, M.D., was of the opinion that 
at least 50% of Claimant’s discomfort was due to the mechanical problem of her 
ankle joint and the previous talar dome injury, and the other 50% was due to 
neuropathic pain and probably complex regional pain syndrome (CRPS).  Dr. 
Hahn stated, “I suggested to her that, prior to dealing with the mechanical 
problem of the talar dome and post traumatic ankle joint arthritis, she will need 
extensive pain management treatment for the complex regional pain syndrome.”  
Dr. Hahn noted that once this  was  “under control,” then certainly one could better 
address the ankle joint symptomatology.  There is no persuasive evidence that 
the neuropathic pain and “probable” CRPS pre-existed the admitted right ankle 
injury of February 7, 2004.  The ALJ infers and finds that it is highly probable and 
free from serious and substantial doubt that these conditions  were aggravated 
and/or directly and causally related to the admitted injury of February 7, 2004. 

14. On November 2, 2005, Richard Stieg, M.D., who was  one of the 
Claimant’s authorized treating physicians (ATPs) reported that inspection of 
Claimant’s right lower extremity (RLE) revealed discoloration and swelling on 
both the lateral and medial surface of the right ankle, with dependent rubor 
developing in the forefoot after sitting for five minutes with her leg dangling, and 
after assuming a weight bearing position.  Dr. Stieg noted that Claimant had 
marked allodynia to light touch, vibration, cold, and pinprick over the medial ankle 
and distal 10-15cm of the foreleg, extending onto the medial dorsal area of the 
foot.  Dr. Stieg reported that range of motion of the ankle was severely limited by 
pain.  Dr. Stieg’s impression was that Claimant had probable CRPS Type-I, rule 
out CRPS Type-II.  Dr. Stieg was of the opinion that Claimant may well have 
CRPS, which in about 30% of cases, may not be associated with vasomotor or 
pseudomotor changes.  Dr. Stieg stated that Claimant’s spread of burning pain 
since May, to regions both proximal and distal to the ankle, is suggestive of this 
diagnosis, as is the present pattern of allodynia.   The ALJ infers and finds that it 
is  highly probable, and free from serious and substantial doubt, that the 
conditions diagnosed by Dr. Stieg causally flowed from the admitted injury of 
February 7, 2004.

15. On November 10, 2005, Claimant had a high-resolution functional 
infrared study of the lower body, which was abnormal.  This was visualized by 
abnormal quantitative and qualitative hyperthermia of the right symptomatic foot 
associated with disruption of the distal thermal gradient lines.  These abnormal 
findings were highly suggestive of Sympathetically Mediated Pain Syndrome 
(SMP) secondary to a peripheral pain generator.  Claimant also had abnormal 
thermal emission (hyperthermia) of the right foot.  This hyperthermia was thought 
to maybe represent a small caliber fiber distal neuropathy of the distal branches 
of the tibial nerve.  Dr. Timothy D. Conwell, D.C., stated, “I cannot entirely 
exclude the possibility of right lower extremity Complex Regional Pain Syndrome, 
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Type I (RSD) or Type II (causalgia).”  

16. On November 15, 2005, L. Barton Goldman, M.D., performed a 
nerve conduction study on Claimant.  He concluded that it was an abnormal 
study, and the Claimant’s electrodiagnostic findings  were most consistent with 
distal tibial nerve entrapment mononeuropathy at the right tarsal tunnel.  Dr. 
Goldman stated, “In conjunction with today’s physical examination and TMG 
results, today’s electrodiagnostic findings are most consistent with an entrapment 
mononeuropathy of the right lateral (hypesthesia) and medial (hyperesthesia) 
plantar nerves  at the mid to distal tarsal tunnel now beginning to progress into 
sympathetically mediated CRPS II.”  The ALJ infers and finds that it is highly 
probable, and free from serious  and substantial doubt, that Dr. Goldman’s 
findings are based on conditions causally flowing from the admitted February 7, 
2004 injury.

17. On November 21, 2005, George Schakaraschwili, M.D., interpreted 
laboratory evidence as being consistent with the high probability for the presence 
of dysautonomia.  He also stated that it was consistent with the high probability 
for the presence of CRPS.  Dr. Schakaraschwili stated, “Taking into consideration 
recent electrodiagnostic findings of entrapment at the right tarsal tunnel, these 
findings would be most consistent with Complex Regional Pain Syndrome, Type 
II, also known as causalgia.  The patient likely has sympathetically mediated pain 
and might respond to a sympathetic block.  However, the patient’s symptoms will 
likely not resolve unless the underlying pain generator is  treated.  If any surgical 
treatment is contemplated in the right lower extremity, this should be done under 
a perioperative sympathetic blockade.”  The ALJ infers and finds that it is highly 
probable, and free from serious and substantial doubt, that Dr. Scakaraschwili’s 
findings arise from conditions causally flowing from the admitted February 7, 
2004 injury.

18. On December 22, 2005, Dr. Stieg noted that Claimant’s 
examination remained unchanged since he first saw her on November 2, 2005.  
He reported that she was still showing considerable allodynia in the distal right 
lower extremity, coldness to touch, and mottling of the skin, as  well as 
considerable distal weakness and loss of range of motion at the ankle and foot.  
He noted that Claimant’s skin looked a little bit shinier than before.  Dr. Stieg’s 
impression was neuropathic pain secondary to right tibial nerve entrapment, with 
evidence of vasomotor and pseudomotor instability.  Dr. Stieg stated, “In my view 
this  fits  the criteria for Complex Regional Pain Syndrome (CRPS) Type-II and not 
simply sympathetically maintained pain in association with her entrapment 
neuropathy.”  The ALJ infers and finds that it is highly probable, and free from 
serious and substantial doubt, that Claimant’s CRPS causally flows from the 
admitted February 7, 2004 injury.
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19. On January 9, 2006, Floyd O. Ring, M.D., reported performing a 
right posterior tibial nerve block with local anesthetic and corticosteroid.  

20. On January 26, 2006, Dr. Stieg reported that on examination, there 
were no changes in Claimant’s  musculoskeletal or neurological exam.  He stated 
that their working diagnosis remained CRPS Type-II.  

21. On February 20, 2006, Dr. Ring reported performing a right lumbar 
sympathetic block.  

22 .On April 13, 2006, Kevin O. Lillehei, M.D., a neurosurgeon, stated, 
“I do feel that she has a component of her pain resulting from posterior tibial 
nerve entrapment in the region of the tarsal tunnel.   The ALJ infers and finds  that 
it is  highly probable that Dr. Lillehei’s  findings arise from conditions that causally 
flow from the admitted February 7, 2004 injury. 

23. On June 9, 2006, Claimant underwent surgery on her tarsal tunnel.  

24. On October 10, 2006, Dr. Stieg noted that Claimant continued to 
exhibit marked allodynia to light touch, vibration, cold and pinprick over the 
medial ankle and distal portion of the foreleg.  This extended on to the medial 
dorsal area of the foot, with maximum sensitivity over the heel.  In addition, 
Claimant now had a positive Tinel’s sign over her well-healed scar from the tarsal 
tunnel surgery.   

25. Also on October 10, 2006, Dr. Stieg wrote a referral letter to Brian 
Cicuto, M.D., in Pennsylvania, requesting that he take over Claimant’s care.  Dr. 
Cicuto became, and presently is, Claimant’s authorized treating physician (ATP).

26. On February 13, 2008, Dr. Cicuto stated, “In my opinion, she does 
meet the criteria for the use of opioids and nonmalignant pain.  Specifically, she 
has an organic cause for her pain.  She has  both neuropathic and somatic pain 
generators.  She has  been treated with other modalities passively including 
injection therapy and surgery as well as other attempts at rehab besides 
participation in the Pain Rehab Program.”  Dr. Cicuto noted that he planned on 
seeing Claimant back about every six months.  He also noted that a psychologist 
would be of benefit.  The ALJ infers and finds that it is highly probable, and free 
from serious and substantial doubt, that all of Dr. Cicuto’s prescribed treatment is 
causally related, and flows from, the admitted injury of February 7, 2004.

27. Also on February 13, 2008, Dr. Cicuto filled out a work restriction 
report that stated that Claimant was unable to work.  

The 18-Month DIME History
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28. On September 24, 2007, Respondent filed an Application for a 
DIME pursuant to Section 8-42-107 (8)(b)(II)(A), C.R.S. (2008), because18 
months had passed since the date of injury and that no ATP had placed claimant 
at MMI.  On October 22, 2007, Respondent filed an Unopposed Motion to 
Withdraw Application for DIME. The Motion was subsequently granted.  

 29. Respondent subsequently filed a Notice and Proposal for DIME and 
a second Application for 18-month DIME.  Counsel for the Claimant 
acknowledged receipt of the Notice and Proposal for DIME on December 20, 
2007 via letter to Respondent’s counsel and did not object at that time to 
Respondent pursuing the 18-month DIME and in fact suggested three physicians 
to conduct the DIME.   

 30. Following the issuance of the DIME panel, Claimant filed a Motion 
to Strike Respondent’s Application for DIME and Reinstate Original DIME panel 
from Respondent’s first Application for DIME filed on September 24, 2007.  
Claimant did not object to proceeding with the 18-month DIME at this time but 
instead argued that Respondent’s  first Application for 18-month DIME and panel 
should be reinstated.   Pre-Hearing Administrative Law Judge (PALJ) Carolyn 
Sue Purdie denied Claimant’s motion on February 20, 2008, and ordered that the 
18-month DIME proceed on Respondent’s second Application for DIME.  

31.  Marc Steinmetz, M.D., performed the DIME on April 7, 2008 and 
the Division of Workers’ Compensation (DOWC) DIME Unit subsequently 
accepted it.                

32. On April 7, 2008, Dr. Steinmetz, the 18-month DIME, determined 
that Claimant had 13% right leg range of motion combined with 13% right leg 
neuropathy rating for a total of 24% right lower extremity (RLE) impairment, 
which converted to 10% whole person impairment.  Dr. Steinmetz reported 
Claimant’s permanent restrictions as: (1) Limited/minimal stairs as tolerated; (2) 
No ladders  or unprotected heights; (3) No frequent standing or walking (no more 
than half time standing or walking per shift); (4) No frequent operating foot pedals 
(including motor vehicle operation); and, (5) 20 pounds  lifting occasionally and 10 
pound lifting frequently.  

33. In the present case, all statutory conditions were present which 
permitted Respondent to pursue the 18-month DIME with Dr. Steinmetz.   First, it 
is  undisputed that Respondent pursued its Application for DIME 18 months after 
Claimant’s February 2004 work injury, given that both of its applications were 
filed in September and December 2007.  Second, it is undisputed that 
Respondent sent a letter to Dr. Cicuto, the ATP in Pennsylvania, on August 3, 
2007.  In that August 3, 2007 letter, counsel for Respondent specifically 
requested Dr. Cicuto to address whether or not he agreed with the attached June 
6, 2007 opinion from Dr. Cosgrove that Claimant had reached MMI.  Also, Dr. 
Cicuto testified at hearing that his  office received the August 3, 2007 letter given 



58

that it was in his  file.  Consequently, Respondent met both the second and fourth 
requirements of Section 8-42-107(8)(b)(II), C.R.S. (2008).  Finally, the third 
condition was also met because Dr. Cicuto admitted that he did not respond to 
the letter after his office received it and therefore at the time of September or 
December 2007 Applications Dr. Cicuto had not determined that Claimant 
reached MMI.  

The DIME

 34. Dr. Steinmetz conducted the Division IME on April 7, 2008.  He did 
a once-only 2-hour examination of the Claimant.  He spent more time critiquing 
and disagreeing with the Claimant’s treating physicians  than he did examining 
and evaluating the Claimant. Indeed, in the final analysis, according to Dr. 
Steinmetz, none of the Claimant’s present severe medical conditions are work-
related. Dr. Steinmetz diagnosed a right ankle sprain post-op, with associated 
tarsal tunnel syndrome and was of the opinion that Claimant had reached MMI 
on June 6, 2007. Considering the totality of Dr. Steinmetz’s opinions on lack of 
causal relatedness of Claimant’s present conditions, measured against the 
totality of the other medical and lay evidence, the ALJ finds  that it is  highly likely, 
and free from serious  and substantial doubt that Dr. Steinmetz’s opinion on MMI 
is  erroneous.  He was of the opinion that Claimant does not suffer from chronic 
regional pain syndrome (CRPS) as  part of the February 2004 work injury 
because such a diagnosis is not supported the physical findings upon his 
examination, nor is it supported by the thermogram diagnostic findings. 
Considering the overwhelming weight of other medical evidence in the record, 
plus the Claimant’s present status vis a vis her RLE, it is highly likely and free 
from serious and substantial doubt that Dr. Steinmetz’s opinion in this  regard is 
flat out wrong. Dr. Steinmetz further renders the opinion that there is  no ratable 
or treatable evidence of CRPS. Again, it is highly likely and free from serious and 
substantial doubt that Dr. Steinmetz’s  opinion in this regard is in error.  Dr. 
Steinmetz, although Level 2 accredited, has no credentials in psychiatry or 
psychology.  He expressed the opinion that Claimant did not suffer a substantial 
aggravation (a legal concept) from her pre-existing depression as a result of the 
February 2004 right ankle injury.  Instead, he opined that Claimant’s right ankle 
injury only temporarily impacted her pre-existing depression previously existing 
from unrelated martial stressors  and divorce, in addition to her daughter’s 
miscarriage in 2004. There is no persuasive evidence elsewhere in the record to 
support Dr. Steinmetz’s opinion in this  regard other than the fact that Claimant 
was taking Elavil, an anti-depressant at the time of the 2004 work injury. Dr. 
Steinmetz does not explain how Claimant functioned at a relatively high level 
before the admitted injury.  Dr. Steinmetz was also of the opinion that Claimant 
also suffers  from diabetes, fibromyalgia, pancreatitis, and low back/left leg 
symptomatology that are all unrelated to the February 2004 right ankle injury.  His 
testimony in this regard supports the fact that Claimant suffered from a multitude 
of medical conditions, yet she was able to work at a fairly high level prior to her 
admitted injury.  There is no persuasive indication, either in Dr. Steinmetz’s report 
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of hearing testimony that he used a goniometer in measuring Claimant’s range of 
motion, as required by the AMA Guides to the Evaluation of Permanent 
Impairment, 3rd Ed., Rev. Claimant never observed Dr. Steinmetz using an 
instrument to measure her range of motion.

 35. Dr. Steinmetz also stated the opinion that no maintenance 
treatment is required with regard to the February 2004 right ankle injury.  In a 
refreshing burst of generosity, Dr. Steinmetz stated the opinion that Claimant 
would likely benefit from ongoing medications and/or treatments associated with 
the unrelated chronic back/left leg pains, fibromyalgia and preexisting 
depression.  He rated the Claimant with a 13% right leg range of motion 
impairment and a 13% right leg impairment for the posterior tibial nerve (Tarsal 
tunnel/neuropathy), which combined for a 24% right lower extremity (RLE) 
impairment.  The ALJ infers and finds that Dr. Steinmetz’s categorical opinions 
maintain that Claimant suffered a minor event, which temporarily aggravated 
Claimant’s pre-existing back and depression.  Indeed, his  opinions are too ideal 
to support the proposition that nothing in Claimant’s present condition is related 
to the admitted injury of February 7, 2004.  This is  but one factor that detracts 
from Dr. Steinmetz’s overall persuasiveness and credibility.  Indeed, his 24% RLE 
rating is inconsistent with his overall view of causal relatedness of Claimant’s 
conditions to the February 7, 2004 admitted injury.  

 36. Dr. Steinmetz gave the Claimant permanent restrictions  for the 
2004 right ankle injury, including limited to minimal stair usage, no ladders or 
unprotected heights, no more than half the shift walking or standing, no more 
than 3 hours per day of foot pedal use inclusive of automobile driving, and 20 
pound lifting occasionally and 10 pound lifting frequently.   Dr. Steinmetz’s 
opinions on medical restrictions are on the level playing field of “preponderance 
of the evidence.”  Indeed, Claimant’s current ATP’s are in a better position to give 
Claimant meaningful medical restrictions.  For this reason, the ALJ finds Dr. 
Cicuto’s present restrictions more persuasive than those of Dr. Steinmetz.

 37. The ALJ finds that it is highly likely, and free from serious and 
substantial doubt, that Dr. Steinmetz’s opinions on causality, including his opinion 
that Claimant does not have CRPS, are refuted by the aggregate medical and lay 
evidence to the extent of rendering Dr. Steinmetz’s opinions in this regard 
erroneous.  Consequently, Claimant has overcome Dr. Steinmetz’s opinions on 
causality by clear and convincing evidence.

Dr. Bisgard and Dr. Cicuto, Later ATPs

38. On July 10, 2008, Dr. Cicuto reported that Claimant was unable to 
work.  
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39. On July 15, 2008, Dr. Bisgard reported Claimant’s restrictions as no 
ladder or stair climbing, no pole climbing, no prolonged walking or standing, no 
exposure to weather extremes, no work in cold under 40°.  Claimant was 
restricted to sedentary work with standing no more than 1-2 hours, sitting 
between 5-8 hours, and driving 1-3 hours.  

40. On July 15, 2008, Dr. Bisgard stated, “I had the opportunity to 
review Dr. Steinmetz’s report.  I respectfully disagree with the conclusions he 
came up with as far as her impairment.  I specifically disagree with the range of 
motion measurements.  [Claimant], in fact, tells  me that he did not use a 
goniometer to take her measurements  so I am not sure how he got those 
measurements, but none the less [Claimant] had marked limitations with her 
motion today at 10 degrees in any plane.”  Dr. Bisgard determined that Claimant 
had 21% lower extremity impairment for loss of range of motion and 13% 
impairment of the peripheral nervous system.  These combined to equal 31% 
lower extremity impairment, which converted to 12% whole person impairment. 
Dr. Bisgard also disagreed with Dr. Steinmetz that Claimant had no psychological 
impairment.  Dr. Bisgard determined that Claimant has an additional 3% whole 
person impairment for her psychological issues totaling 16% whole person 
impairment.  Dr. Bisgard stated, “As far as her work restrictions, I would limit her 
to sedentary work for her foot injury.”  Coupled with the aggregate medical and 
lay evidence, Dr. Bisgard’s opinions further contribute to making it highly likely, 
and free from serious and substantial doubt, that Dr. Steinmetz’s opinions are 
erroneous.  It is more than a mere difference of opinion.  Among other things, Dr. 
Bisgard’s opinions have some corroboration in the medical and lay evidence.

Dr. Cicuto and 2008 IME Opinions

41. On September 23, 2008, Dr. Cicuto stated that Claimant continues 
to require maintenance medical benefits, including medications and follow up. 

42. Dr. Cicuto testified by telephone.  He expressed the opinion that all 
of the medications Claimant is on, unfortunately, can cause her to be sedated, 
which can make her lose concentration.  

43. Dr. Cicuto was of the opinion that Claimant was at MMI as of 
February 13, 2008.  He stated that Claimant needs maintenance treatment in the 
form of medications, which are reasonably necessary to maintain her at MMI.  
Based on the totality of the evidence, Dr. Steinmetz’s DIME opinion on MMI 
having been overcome by clear and convincing evidence, the ALJ finds that 
Claimant reached MMI on February 13, 2008.

44. Dr. Cicuto was of the opinion that as of May 2007 Claimant could 
work in a sedentary capacity for five hours per day, two days a week.  
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45. Dr. Cicuto expressed the opinion that lower extremity injuries affect 
a person’s back because of the limp or altered gait cycle, which tends to affect 
not just the lower back, but the sacroiliac, the hip and sometimes the other 
extremities.  

46. Dr. Cicuto was of the opinion that the Claimant’s RLE has been the 
primary focus of her pain complaints.  The left leg is really not that significant, 
and the lower back was not the major focus.  

47. Dr. Cicuto stated that as far as he knew, Claimant has  no restriction 
with regard to the pancreatitis or the diabetes.  

48. Neil Pitzer, M.D., an IME examiner for Respondent, expressed the 
opinion that an appropriate MMI date for the February 2004 right ankle injury was 
approximately three months after Kevin Lillehei, M.D., neurosurgeon, performed 
the tarsal tunnel release on June 9, 2006.  As a result, Dr. Pitzer assigned an 
MMI date of June 6, 2007, the same MMI date expressed by Dr. Steinmetz.  Dr. 
Pitzer’s  opinion supports  the need for monitoring Claimant’s  narcotic medications 
after MMI. The ALJ does not find Dr. Pitzer’s  opinion on MMI for reasons similar 
to finding Dr. Steinmetz’s  opinion on MMI clearly erroneous.  As for permanent 
restrictions, Dr. Pitzer would restrict the Claimant as follows: not stand or walk 
beyond 30 minutes  per hour, be limited to not lifting more than 20 pounds, avoid 
the use of ladders, and that right foot pedal controls should not be conducted on 
a constant basis  but that Claimant could drive with her right foot for three hours 
per day.  Dr. Pitzer expressed the opinion that Claimant would have no 
restrictions for driving with her left foot because Claimant reported to him that she 
had the ability to drive on the left foot. He did not dwell on safety concerns about 
Claimant using her left foot to drive in the U.S.  The same concerns  would not 
exist in the United Kingdom, where people drive on the lefty side of the road and 
the steering wheel and foot controls  are on the right side of the vehicle.  Dr. 
Pitzer stated that reasonable alternatives exist such as hired transportation or 
adaptive conversions  for an automobile.   Dr. Pitzer was of the opinion that 
Claimant would at a minimum be able to perform sedentary work restrictions.  Dr. 
Pitzer, who has  no vocational expertise credentials, offered the opinion that from 
a medical standpoint, claimant is capable of working.   The ALJ finds the ATPs’ 
opinions on restrictions more persuasive than those of Dr. Pitzer, a one-time IME 
examiner 

  49.  James L. Cosgrove, M.D., a Pennsylvania Independent Medical 
Examiner (IME) at Respondent’s request, testified by telephone from the airport 
in Albuquerque, New Mexico that by definition, Claimant has chronic pain related 
to her RLE problems.  She has had it for quite some time and had a number of 
treatments for it.  The ALJ infers and finds that this opinion supports the causally 
related severity of Claimant’s present condition. 
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50. Dr. Cosgrove observed that Claimant was  working with her low 
back problems and left leg problems full-time, and very long hours, prior to her 
injury.  

51. Dr. Cosgrove was of the opinion that the largest and most 
significant part of Claimant’s inability to function is related to her RLE problems.  
 

           52.     Dr. Cosgrove did not evaluate the Claimant until June 6, 2007, only 
on one occasion, yet he found the Claimant to be at MMI on the day he 
evaluated her.  It is clear from Dr. Cicuto’s November 2007 dictation, that Dr. 
Cicuto was still significantly adjusting Claimant’s medication.   The ALJ does not 
find Dr. Cosgrove’s opinion in this regard credible. 

           53.     Respondent had Dr. Cosgrove’s  report as of July 24, 2007 and 
requested an 18- month DIME as of September 24, 2007 and withdrew their 
Application.  Dr. Cicuto testified that he had never seen the request to address 
the issue of maximum medical improvement.  Respondent did not communicate 
with him personally in this regard though he did find in his file a copy of 
respondents’ letter dated August 3, 2007 that he had never looked at before the 
date he testified at hearing.  The ALJ finds that Respondent timely sent the 
request for Dr. Cicuto to address MMI, and just because Dr. Cicuto did not look at 
it does not vitiate the validity of the 18-Month DIME.

 54.      Claimant relied on this  withdrawal and Respondent agreed that 
they would continue paying TTD benefits until Claimant’s treating (not the DIME 
examiner) physician placed her at MMI.  Respondents waited until January 2008 
(6 months) to apply for an DIME through the Division of Worker’s Compensation.

The Claimant

55. Following her 2004 work-related injury, the Claimant participated in 
a medical assistant degree program while in Colorado at Parks  College.  The 
program was a nine-month program that took place in either 2005 or 2006.  The 
program required students to participate in both classroom education and 
externship studies.   Claimant completed the nine-month program receiving a 4.0 
grade point average.  As part of her externship requirements, Claimant worked 
for Dr. Ng’s office answering telephones and taking patients back to the medical 
rooms.   Claimant completed all the coursework and externship program in order 
to receive her degree but she didn’t have enough money to make the final tuition 
payments to Parks College in order to receive her diploma. After 2006, 
Claimant’s physical condition went from bad to worse, as illustrated hereinbelow.  

56. At hearing, Claimant credibly testified that she had to move to 
Mahaffey, Pennsylvania because the daughter that was living with her in Denver 
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was moving back to Mahaffey where her brothers and sisters  were, and then she 
wouldn’t have any help in Denver.  Claimant needed help to do her activities  of 
daily living (ADLs).  Members of Claimant’s family that remained in Colorado 
weren’t willing to help her.  When she first moved back to Mahaffey, she moved 
into her ex-husband’s house, from whom she had been divorced for fifteen years, 
for financial reasons as well as the help.  

57.  The town of Mahaffey, Pennsylvania is  very small, and the closest 
larger town is  Punxsutawney, which Claimant thinks has approximately 2,000 
people.   Punxsutawney is 18 miles from Claimant’s hometown and it takes 
approximately 20 to 25 minutes to get there.  The next larger town is DuBois, 
which is about 45 to 50 minutes from Mahaffey.  

58. Claimant has difficulty driving to DuBois because the foot that’s hurt 
is  her driving foot (the right foot), so she has to drive with her left leg, which she 
does not feel is  safe.  Claimant stated that if she has to go somewhere, her kids 
drive.  She does not drive.  Claimant does not even drive within her community 
when she has to get around.  Claimant could probably drive 15 minutes, then 
would have to put the vehicle on cruise control, which she does not feel is safe in 
her area of the country.  Claimant does  not have very much motion to do the up 
and down motion of her foot to operate the pedals  of a car.  Also, when she has 
to leave her foot on the pedal, her ankle locks up.  Claimant cannot control her 
ankle or foot for a long period of time and has to use her other (left) foot.  
Claimant’s medications affect her driving because the medicines make her go to 
sleep.  

59. According to the Claimant, the 20-minute driving restriction given to 
her by Dr. Cicuto is enough to get her to the nearest town where she can buy 
milk and groceries.  The town of Mahaffey has a small store, but they run out of 
milk. 

60. The Claimant is currently living with her youngest daughter.  Her 
daughter does all of the cooking and cleaning.  Before her daughter moved in 
with her, Claimant’s children would take turns coming to care for her.  One 
daughter would come over once a week.  She would cook dinner.  Another 
daughter would do the major cleaning.  Claimant stays mostly in her room.  

61.  If Claimant does not elevate her leg, as  recommended by Dr. 
Cicuto, it swells to almost twice its regular size.  Claimant typically elevates her 
leg twenty-five to forty minutes out of an hour.  The pain increases when 
Claimant is not able to elevate her foot.  

62. Claimant takes Opana, which is a Dilaudid morphone, or 
hydromorphone.  She takes 60 milligrams in the morning, and 80 milligrams at 
night.  She takes 15 milligrams of morphine, twice a day.  She takes Zanaflex, 
which is  a muscle relaxer, three times a day.  At night, Claimant takes 300 
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milligrams of Seroquel, which is a sleeping medication.  She also takes the 
sleeping medication Ambien CR, 12.5 milligrams.  Claimant takes the 
psychotropic medication Lexapro, 30 milligrams at night.  When Claimant is not 
able to take these medications, she cannot sleep and will be up for days, and the 
pain is so bad she cries.  The medications make Claimant tired, they make her 
hand-eye coordination “not so great,” and she is  dizzy a lot.  Claimant is  unable 
to read or concentrate on reading while taking the medications. She takes the 
medicine and lies down.  

63. Claimant’s right foot cannot stand the heat, yet she also has 
difficulty withstanding cold temperatures because of her leg.  She has problems 
climbing stairs.    She knows when it is going to be a bad day when the foot starts 
out swollen, and when she steps on her foot and it starts burning from the middle 
of her foot up, and she wants to have it amputated.  Claimant has discussed with 
her physicians having her foot amputated.  Claimant is sure to have a bad day at 
least once a month.

64. Claimant stated that she first had problems with her back in 1994.  
Since that time, however, while having problems she was able to continue 
working.  Claimant  still has problems with her back, but she has lived with it 
since 1994.  She has been able to work, and she’s done what she has to do and 
has been able to do it.  When she returned to work there weren’t any duties that 
she did not do because of her back.   Even though she had left leg problems as 
a result of her back injury, she still went to the movies, went shopping, and was 
continually doing other things.  Claimant’s back problems and left leg problems 
never prevented her from traveling.  

65. According to the Claimant, there is nothing in Mahaffey that she 
could do.  

66. According to the Claimant, there were several mistakes in Dr. 
Steinmetz’ report.   Claimant’s observations are partially corroborated by the four 
corners of Dr. Steinmetz’s report and by Dr. Bisgard’s assessment thereof. 

 67. The ALJ finds that Claimant’s testimony concerning her present 
physical condition and her inability to commute to the nearest proposed job at 
Sears in Dubois  and corroborated by the other lay testimony, by the opinion of 
her ATP, Dr. Cicuto.  The ALJ finds the Claimant’s testimony highly persuasive, 
credible, and the ALJ places considerable weight on her testimony.

Other Lay Testimony

68. Sherry Bates, a co-worker at Safeway and friend, testified that 
before Claimant’s February, 2004 accident she never noticed Claimant having 
any problems with her back, leg, or any other problems while working.  Bates 
stated that she has noticed changes in Claimant, including that she is  now very 
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depressed.  Bates and the Claimant used to go shopping, go to Blackhawk to 
gamble, go watch cheerleading competitions, go out to dinner, go play bingo, and 
do a lot of things together.  Now Claimant can’t do very much, according to 
Bates.  Walking causes Claimant’s ankle to swell.  Bates and the Claimant have 
actually had to turn around and come back home from different things because 
Claimant had sweat pouring off her hair, her ankle was  swollen and she was in 
pain.  Claimant shows outward appearances of pain that include her facial 
expressions, clinching, sweatiness, swelling of the ankle to twice the size it was 
before, and limping.  

69. Brandy Turner, Claimant’s  daughter, testified under oath that before 
Claimant’s injury, they would go shopping and Claimant could walk around the 
store for long periods of time.  Claimant always  wanted to do something.  Now, if 
they walk around for more than 10 minutes, Claimant’s ankle swells up like a 
grapefruit and she starts sweating.  Claimant does  not even want to leave the 
house because i t hurts too bad to walk on her foot.  
           
           
 70. Turner takes Claimant’s garbage out, takes her clothes downstairs 
to be washed, drives her to appointments, and regular daily stuff.  Turner cleans 
the house.  Before Claimant was hurt, Claimant was able to do her own 
housework.  Turner takes Claimant to the grocery store.  Claimant is able to get 
around the grocery store for about five to ten minutes, then the back of her head 
is sweating and her ankle is swelled up.  

71.  Turner observes that Claimant is depressed a lot lately and it didn’t 
used to be that way.   Claimant used to want to go out of the house.  She wanted 
to do stuff and she was happy.  It is not like that anymore.  Claimant doesn’t want 
to leave and she is very depressed. Turner sees the Claimant crying quite 
frequently.  Turner stated that if Claimant had problems with depression before, 
Claimant never displayed it in front of her.  According to Turner, Claimant gets 
really tired very easily after being out, and she falls asleep frequently.  

72. Danielle Barger, Claimant’s  daughter, stated that she, her sister and 
her two brothers all sat down and decided that it would be best for her to move in 
with the Claimant because she (Barger) is a stay at home mother, and Claimant 
needed help with her daily living.   Barger does all the cooking and cleaning.  She 
takes Claimant to doctor’s appointments.  She does everything.  Before the 
injury, Barger did not have to help Claimant.  Claimant was independent.  

73. According to Barger, although Claimant has  also experienced back 
pains and left leg pains, they are not as bad as her right ankle.  Her ankle swells 
up like a balloon.  

           74.    The Claimant has  a significant permanent impairment for her 
physical condition as reported by ATP Dr. Bisgard, who provided Claimant a 31% 
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lower extremity impairment and an additional 3% whole person impairment for 
her psychological issues.  Dr. Bisgard provided sedentary work restrictions.  Dr. 
Cicuto, Claimant’s current ATP, is of the opinion that the Claimant cannot work 
given her physical and psychological problems and she cannot not drive for 
greater than 20 to 30 minutes.  Claimant’s daughters corroborated Claimant’s 
testimony and credibly stated that Claimant rarely leaves the house; that they 
must drive her and when she does leave the home, she is unable to walk more 
than 10 minutes without breaking out in a sweat due to the pain or her right foot 
significantly swelling.  They also stated that Claimant had difficulty with all 
household tasks, walking and getting around. Lee White, Claimant’s vocational 
expert, provided a credible and convincing report that, given the medical 
restrictions, there are no jobs Claimant would be able to locate, obtain and retain 
because there are other factors  that impede Claimant, including significant 
problems with medication side effects.  White’s opinions are more persuasive 
and credible in this regard than the opinions of Katie Montoya.   

Vocational Opinions

Katie Montoya

75. On September 11, 2008, Katie Montoya, vocational specialist, 
stated, “Dr. Cicuto has identified that he feels [Claimant] is not capable of 
returning to work at this point and I am not in a position to dispute his medical 
opinion.”  Montoya also stated that the town of Mahaffey, Pennsylvania, as  of 
2006, was noted to have a population of 381 individuals.  The town of Dubois is 
noted to have a population of 8,100 and is noted to be 23 miles away.  

76. Montoya stated that a job opportunity was made available by Sears 
located in Dubois, Pennsylvania. According to Montoya, her labor and market 
research revealed that the Sears position was a sedentary office clerical position 
that would require Claimant to process paper work concerning daily sales and 
register receipts, filing papers and overseeing cash deposits.  Montoya stated 
that Sears had no other physical demands for this position other than 
“occasional” walking requirements that were less than 1/3 of the total shift time.  
Montoya stated that Sears provided Claimant the job opportunity for the office 
clerical position and Claimant in response informed Sears  of the need to review 
the position with her physician. Considering Claimant’s overall physical condition 
at the time, the ALJ infers and finds that this was certainly reasonable on the 
Claimant’s part. Montoya stated that Sears did not request a release from any 
physician.  Claimant did, in fact, check with Dr. Cicuto and Claimant stated that 
going to and coming from the Sears store in Dubois  would exceed her 20-minute 
driving restriction, each way, imposed by Dr. Cicuto.
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 77.  Montoya also stated that her labor and market research also 
revealed that Dubois  was located approximately 27-35 miles from Mahaffey, 
Pennsylvania. Based on this distance, the ALJ infers and finds that going one-
way to Dubois would exceed Claimant’s 20-minute driving restriction imposed by 
her ATP, Dr. Cicuto. 

78. Claimant testified that she owns and possesses a computer at 
home. In a valiant effort to suggest that Claimant is employable, Respondent 
mentioned AlpineAccess, a work-at-home computer customer service operation.  
Montoya did not persuasively pursue this option.  Vocational rehabilitation has 
neither been offered, accepted, nor is it an issue in this case.      

79. The ALJ finds the opinions of Lee White on Claimant’s un-
employability more persuasive than those of Katie Montoya.  Indeed, the ALJ 
infers and finds that Montoya’s opinion on employability is quite limited under the 
circumstances and refuted by White’s opinion, which the ALJ finds to be more 
credible and persuasive.

Lee White

80. On September 22, 2008, Lee White, vocational rehabilitation 
counselor and disability evaluator, noted that Claimant is limited to sedentary 
duty work as a result of her work injury.  White noted that Claimant must to 
elevate her leg routinely.  He stated that it is the combination of [Claimant’s] 
sedentary duty limitations, and her ongoing need for pain and depression 
medications disables her.  White noted that Claimant is not able to return to 
sustained work activities at a level appropriate to wage employment.   White was 
of the opinion that it is  unlikely that any employer would view Claimant as an 
appropriate candidate for employment in cashiering, clerical, or customer service 
occupations.  White concluded that Claimant is, in all likelihood, permanently and 
totally disabled.  

81.  White testified on November 17, 2008, stating that since he had 
issued his written report and considering information that he reviewed 
subsequent to his report, in his opinion the Claimant remains unable to work due 
to Claimant’s considerable pain and side effects of medication.  These side 
effects include, blurred vision, sedation, drowsiness, sweating and dry mouth.  
T h e s e i m p a c t h e r a b i l i t y t o d r i v e .  
           
     82. In rendering this  later opinion, White 
relied on Dr. Cicuto’s records and testimony, Claimant’s interview and reports  of 
side effects, Claimant’s sedentary restrictions and the medication effects to come 
to the conclusion that Claimant is permanently and totally disabled from working.  
He stated that she would not be hired nor could find herself to be employable.  
Claimant would have problems with concentration, staying on task and duration.  
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White stated that motor vehicle safety was a concern for Claimant driving with 
her left foot on the accelerator or brake for more than negligible periods.  

83.  White was specifically of the opinion that Claimant was not wage 
employable, regardless of her remaining skills.  In his opinion, the Claimant is not 
able to perform the jobs identified by Respondent’s vocational expert, as they 
exceed Claimant’s permanent restrictions including driving, standing and walking.      
White was  of the opinion that Claimant is not capable of any level of work.  He 
further stated the opinion that it was unlikely that any employer would view 
Claimant as an appropriate candidate for employment.  Claimant would not be 
able to pursue the job at the Dubois Sears because of her driving restriction of no 
more than 20-minutes.   

Temporary Disability From June 6, 2007 Through February 12, 2008

84. The FAL admits for an average weekly wage (AWW) of $1,045.50, 
and temporary disability benefits through June 5, 2007, reciting that the statutory 
cap of $60,000 had been reached on TTD benefits and that there was an 
overpayment of $67,123.57, based on the payment of TTD from June 6, 2007 
through February 13, 2008, on Respondent’s theory that the DIME date of MMI 
of June 6, 2007 would prevail. The FAL admitted for an MMI date of June 6, 
2007.  The FAL recites that it is  based on DIME Dr. Steinmetz’s opinions.   The 
ALJ finds that Claimant had been paid aggregate TTD benefits of 60,000 as of 
June 6, 2007, as illustrated by adding the sums therefore in the FAL.  The 
$60,000 statutory cap on combined temporary and permanent impairment 
benefits had been reached on June 6, 2007, yet Respondent agreed to continue 
paying Claimant TTD benefits  until February 13, 2008, in the aggregate amount 
of $67, 123.57, which Respondent now claims as an overpayment for which they 
should receive a credit against PTD benefits.  This theory rings odd in light of 
Claimant’s agreement to continue paying TTD until the ATP (not the DIME 
examiner) placed the Claimant at MMI. 

 85. The Claimant has not actually worked or earned wages since 
June 6, 2007, nor has her ATP, Dr. Cicuto, released her to return to work 
without restrictions.  Also, as previously found, she reached MMI on 
February 13, 2008.  Therefore, the Claimant was TTD from June 6, 2007 
through February 12, 2008, both dates inclusive.   Claimant reached the 
statutory cap of $60,000 in combined temporary and permanent impairment 
benefits (in this case, the combined benefits consisted of temporary 
disability benefits) as of June 6, 2007, yet Respondent voluntarily agreed to 
continue paying Claimant TTD benefits during a period of time when she 
was clearly entitled to TTD benefits, in the aggregate amount of $67,123.57.

Overpayment and Social Security Benefits



69

 86. Respondent submitted a payment history of the indemnity benefits 
on this case, and this is  not disputed.  Because of the Respondent’s theory of 
MMI, June 6, 2007, Respondent argues that it is entitled to a credit for an 
overpayment for the indemnity benefits  paid to Claimant between June 7, 2007 
and the date of the filing of the Final Admission of Liability, April 17, 2008.   
Claimant received TTD benefits  from June 6, 2007 until the date of filing of the 
FAL on April 17, 2008.  Respondent identified on its  Final Admission: (1) Claimant 
had reached the statutory cap of $60,000.00 for payment of temporary disability 
thereby eliminating available PPD for scheduled impairment provided by Dr. 
Steinmetz; and, (2) a resulting overpayment on this  claim in the amount of 
$67,123.57 based on temporary disability benefits paid.  The face of the FAL 
illustrates that a grand total of $60,000 in combined temporary disability benefits 
had been paid to the Claimant as of June 5, 2007.  The FAL recites that zero 
PPD was paid.

 87. Claimant received an initial award of a monthly Social Security 
Disability (SSDI) benefit of $1,098.00 and has received this benefit, with 
escalating cost-of-living adjustments (COLAs) since September 2004.  Under the 
Workers’ Compensation Act, this calculates to $253.38 per week, which would 
yield a statutory offset of 50% thereof, or $126.69 per week.   
                
        

Ultimate Findings

           88.      Claimant has  failed to prove that the 18-Month DIME of Dr. 
Steinmetz was invalid because of an alleged failure to give the present ATP, Dr. 
Cicuto, an opportunity to declare the Claimant at MMI and rate her.  A timely 
report of Dr. Steinmetz was sent to Dr. Cicuto, and Dr. Cicuto, in his  telephone 
testimony, conceded that it was in his file and he just failed to read it.    

           89.       Claimant has overcome the DIME of Dr. Steinmetz with respect to 
causality on Claimant’s present condition, including the CRPS, MMI, and degree 
of permanent impairment, by clear and convincing evidence.  As found, Claimant 
date of MMI is February 13, 2008.

 90. Claimant has proven, by clear and convincing evidence, that she 
was TTD from June 6, 2007, through February 12, 2008.  Respondent voluntarily 
agreed to continue paying the Claimant TTD benefits despite the statutory cap of 
$60,000 having been reached on June 6, 2007, agreeing to continue paying until 
the ATP placed the Claimant at MMI.  The ATP, Dr. Cicuto, placed the Claimant at 
MMI on February 13, 2008.   

91. Claimant has proven, by a preponderance of the evidence, that her 
present condition causally flows from the admitted injury of February 7, 2004, 
including the causally related CRPS, and it renders her incapable of earning 
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wages in the competitive job market on a reasonably sustainable basis.  
Therefore, Claimant has proven that she is  permanently and totally 
disabled.  

92. Respondent has proven, by a preponderance of the evidence, that 
it is  entitled to a statutory offset, representing ½ of the initial award of SSDI 
benefits, or $126.69 per week from the date of the initial payment of workers’ 
compensation indemnity benefits  and continuing through the payment of PTD 
benefits.   

  93.    Respondent has failed to prove, by a preponderance of the 
evidence that its  voluntary agreement to continue paying the Claimant TTD 
benefits until her ATP (in this  case Dr. Cicuto) placed her at MMI (February 13, 
2008), in excess of the statutory cap of $60,000, during a period of time that the 
Claimant was  actually TTD, was void as contrary to law.  By voluntarily paying 
TTD until the ATP declared the Claimant to be at MMI (February 13, 2008), 
Respondent waived any claims for overpayment, and in equity and good 
conscience should not be allowed to exact an overpayment out of PTD benefits, 
a measure that would run counter to the public policy of ensuring that 
permanently and totally disabled individuals receive adequate PTD benefits in 
order to keep them off the welfare rolls.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

Credibility
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
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(1959).  As found, the opinions of Dr. Steinmetz and Dr. Pitzer are not credible.  
They are outweighed by the aggregate medical and lay evidence contained in the 
record.  For instance, Dr. Steinmetz’s  opinion that Claimant does not have CRPS 
is  inadequately explained and it flies in the face of more precise expertise, e.g., 
the opinion of Dr. Schakarashwili, who is of the opinion that Claimant meets most 
of the tests for CRPS.  Additionally, the Claimant’s  testimony concerning her 
present physical condition and inabilities  is highly persuasive and credible.  As 
found, the ALJ places considerable weight on the Claimant’s and the lay 
witnesses’ testimony.

Validity of the 18-Month DIME

 b. Section 8-42-107 (8) (b) (II) (A) – (D), C.R.S. (2008), sets forth four 
prerequisites for the 18-Month DIME:  (A) 18 months have passed since the date 
of injury; (B) a party has requested in writing that an ATP determine whether an 
employee has reached MMI; (C) such ATP has not determined that the employee 
has reached MMI; and, (D) a physician other than such ATP has determined that 
the employee has reached MMI.  As found, all four of these prerequisites  with 
respect to Dr. Steinmetz’s 18-Month DIME have been met.  Therefore, Dr. 
Steinmetz’s DIME is a valid 18-Month DIME.

Burden of Proof on DIME 

c. A DIME opinion on the causal relatedness of a condition to 
permanent impairment must be overcome by clear and convincing evidence.  
Cordova v. Industrial Claim Appeals Office, 55 P.3d 86 (Colo. App. 2002).  As 
found, Claimant has established that it is  highly likely, and free from serious and 
substantial doubt, that Dr. Steinmetz’s  opinion that Claimant’s present severe 
condition is not causally related to the admitted injury of February 7, 2004 is 
erroneous.  Therefore, Claimant has overcome the DIME opinion in this regard 
by clear and convincing evidence. 

d. The party seeking to overcome a DIME physician’s  opinionson MMI 
and permanent impairment bears the burden of proof by clear and convincing 
evidence.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  The DIME physician's  determination of MMI is binding 
unless overcome by "clear and convincing evidence." Metro Moving & Storage 
Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); Section 8-42-107(b)-(c), C.R.S. 
(2008).  "Clear and convincing evidence" is evidence, which is  stronger than 
preponderance, is unmistakable, makes a fact or facts highly probable or the 
converse, and is free from serious or substantial doubt.  Metro Moving & Storage 
Co. v. Gussert, supra. In other words, a DIME physician's finding may not be 
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overcome unless the evidence establishes that it is "highly probable" that the 
DIME physician's opinion is incorrect. Postelwait v. Midwest Barricade, 905 P. 2d 
21 (Colo. App. 1995). The question of whether the DIME physician has placed a 
claimant at MMI or not, and whether that determination has been overcome is a 
factual determination for resolution by the ALJ. Metro Moving & Storage Co. v. 
Gussert, supra.  As found, the Claimant has sustained her burden of clear and 
convincing evidence with respect to MMI and the permanent impairment rating.  
The burden on restrictions imposed by a DIME is  a preponderance of the 
evidence.

Burden of Proof on PTD, Causal Relatedness of PTD, Medical Restrictions, 
Medical and Affirmative Defenses

e. Once a DIME has been overcome, as is the case herein, the 
injured worker has the burden of proof, by a preponderance of the evidence, of 
establishing entitlement to benefits.  Sections 8-43-201 and 8-43-210, C.R.S. 
(2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. 
Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Industrial 
Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  Also, the burden of proof is 
generally placed on the party asserting the affirmative of a proposition.  Cowin & 
Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the 
evidence” is  that quantum of evidence that makes a fact, or facts, more 
reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. 
Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals 
Office (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. 
Cir. 2001).  As found, Claimant has sustained her burden with respect to PTD; 
TTD from June 7, 2007 through February 12, 2008; MMI on February 13, 2008; 
and, the authorization, causal relatedness and reasonable necessity of medical 
treatment for her present condition arising out of the February 7, 2004 admitted 
injury.  Her entitlement to TTD benefits  is academic because of the $60,000 cap 
having been reached as of June 6, 2007.
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 f. Expert opinion or testimony is neither necessary nor 
conclusive in proving a period of disability, the extent of permanent total 
disability, or a worsening of condition. Ringsby Truck Lines, Inc. v. 
Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 (1971); Rockwell 
International v. Turnbull, 802 P.2d 1182 (Colo. App. 1990); Don Ward and Co. 
v. Henry, 502 P.2d 429 (Colo. App. 1972); Casa Bonita Restaurant v. 
Industrial Commission, 624 P.2d 1340 (Colo. App. 1981); Savio House v. 
Dennis, 665 P.2d 141 (Colo. App. 1943).  As found, Claimant’s lay testimony 
concerning her present abilities and inabilities is highly persuasive and the 
ALJ accords it great weight.  Overlaid on Claimant’s physical restrictions, 
her lay view of her abilities and inabilities adds up to overall un-
employability.

g. Claimant must prove that the admitted injury herein is a significant 
causative factor in her PTD.  Seifried v. Industrial Commission, 736 P.2d 1262 
(Colo. App. 1986).  As found, Claimant has sustained this burden.  Respondent 
argues, by implication, that the original right ankle injury of February 7, 2004 
must be the sole cause of Claimant’s PTD.  This is not accurate. The Claimant is 
not required to prove that the admitted injury is the sole cause of her PTD.  
Climax Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Colorado Fuel & 
Iron Corp. v. Industrial Commission, 151 Colo. 18, 379 P.2d 153 (1962) [if 
personal factors combine with the work-related injury to render a worker PTD, the 
worker is entitled to PTD benefits].  As found, any of Claimant’s other non-work 
related mental and physical conditions combined with the admitted injury herein 
to render the Claimant unemployable. 

h. Congenital conditions, uninfluenced by intervening causes or 
injuries are not subject to apportionment.  In Absolute Employment Services v. 
Industrial Claim Appeals Office, 997 P.2d 1229 (Colo. App. 1999), the 
respondents argued that PTD benefits should be reduced because the claimant 
was legally blind from birth and had a low IQ.   Respondents’ vocational expert in 
Absolute Employment testified that these two conditions reduced claimant’s 
access to 85% of the labor market.  In denying apportionment, the Court of 
Appeals held that these two conditions represented the claimant’s  innate, 
baseline capacity to meet personal, social or occupational demands, not an 
alteration in the capacity to meet these demands.  Although the facts in Absolute 
Employment are extreme, there is a compelling lesson for the present case.  
Because there was no persuasive evidence of an injuries or diseases 
subsequent to Claimant’s admitted injury herein, the ALJ inferred that the any of 
Claimant’s non-work related conditions represented her other innate non-work 
related conditions and her innate reactions to pain, which contributed to her 
inability to earn wages in the competitive labor market on a reasonably 
sustainable basis.  For this reason, the “full responsibility” rule should apply in 
this case.

Temporary Total Benefits and the $60,000 Statutory Cap
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          i.        To establish entitlement to temporary disability benefits, a claimant 
must prove that the industrial injury has caused a “disability,” and that he has 
suffered a wage loss that, “to some degree,” is the result of the industrial 
disability.  Section 8-42-103(1), C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 
898 P.2d 542 (Colo. 1995).    A medically restricted injured employee presumably 
cannot do the pre-injury work unless the employer modifies the job or makes 
accommodations.  This is  true because the employee’s restrictions presumably 
impair her opportunity to obtain employment at pre-injury wage levels.  Kiernan v. 
Roadway Package System, W.C. No. 4-443-973,  (ICAO, December 18, 2000).  
In this case, Claimant could not return to her former job, she was receiving TTD 
benefits and her ATP had not released her to return to un-restricted work.        

          j.       Once the prerequisites  for TPD and/or TTD are met (e.g., no release 
to return to full duty, MMI has not been reached, a temporary wage loss is 
occurring in modified employment or modified employment is  no longer made 
available, and there is no actual return to work), TPD and TTD benefits  are 
designed to compensate for temporary wage loss. TTD benefits  are designed to 
compensate for a 100% temporary wage loss.  See Eastman Kodak Co. v. 
Industrial Commission, 725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 
799 P. 2d 461 (Colo. App. 1990).  As found, Claimant meets all of the conditions 
for TTD FROM June 7, 2007 through February 12, 2008.  Therefore, the ALJ 
finds that she was TTD during this period of time.  As further found, Respondent 
voluntarily continued paying the Claimant TTD benefits until the ATP, Dr. Cicuto, 
determined that she had reached MMI as of February 13, 2008, thus, waiving 
any claims to credits  for an overpayment for exceeding the $60,000 statutory 
cap.  There is nothing in the Workers’ Compensation Act that provides that an 
employer cannot voluntarily waive the cap, which it did by its actions.

          k.      Pursuant to § 8-42-107.5, C.R.S. (2005), the controlling provision at 
the time,   “[n]o claimant whose impairment rating is  twenty-five percent or less 
may receive more than sixty thousand dollars from combined temporary disability 
payments and permanent partial disability payments.”  For impairments over 
25%, the cap was $120,000.  As determined in Donald B. Murphy Contractors, 
Inc. v. Indust. Claim Appeals Office, 916 P.2d 611, 614 (Colo. App. 1995) cert. 
denied (April 29, 1996), once PPD impairment is established, Respondent is 
entitled to take any overpayments for indemnity payments  paid out that exceed 
the $60,000 cap and apply such overpayments to the remaining PPD benefits, if 
any.  The Donald court determined that the plain language of Section 8-42-107.5 
requires the application of the statutory cap after an impairment rating had been 
issued.   Similarly, in Leprino Foods Co. v. Indust. Claim Appeals Office, 134 P.3d 
475, 480 (Colo. App. 2005), the Court of Appeals determined that employers 
must continue to pay temporary disability benefits  until placement of MMI and 
thus application of the statutory cap is premature until such time. As found, MMI 
was reached on February 13, 2008.  In retrospect, the Claimant’s permanent 
impairment is 100% since she is PTD.  The case law dictates a retrospective 
application of the cap.  Consequently, the applicable cap, as of the date of injury, 
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on combined temporary and permanent benefits  was $120,000.  Respondent 
paid $67, 123.57 as of MMI, which is under the $120,000 cap.  Any argument 
that the cap should be applied as of the time a physician rates medical 
impairment may be well taken when an employee is ultimately determined to be 
PPD.  It would make no sense, and run counter to public policy, when an 
employee is ultimately determined to be PTD.
 
Permanent Total Disability

          l.       An employee is  permanently and totally disabled if she is unable to 
earn any wages in the same or other employment.  Section 8-40-201(16.5)(a) 
C.R.S. (2008).   In determining whether a claimant is permanently and totally 
disabled, an ALJ may consider the claimant’s “human factors,” including the 
claimant’s age, work history, general physical condition, education, and prior 
training and experience.  Weld County School District RE-12 v. Bymer, 955 P.2d 
550 (Colo. 1998); Joslin’s Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.
3d 866 (Colo. App. 2001).  The test for permanent total disability is whether 
employment exists that is reasonably available to the claimant under her 
particular circumstances.  Id.  This means  whether employment is available in the 
competitive job market, which a claimant can perform on a reasonably 
sustainable basis.  As  found, Claimant has proven that she is incapable of 
earning wages in the competitive labor market, on a reasonably sustainable 
basis, and there is no work reasonably available to her within the medical 
restrictions prescribed by her ATP, Dr. Cicuto. 

 m.        A claimant is permanently and totally disabled if she is unable “to 
earn any wages in the same or other employment.” Section 8-40-201(16.5)(a), 
C.R.S. (2008).  Under this statute, a claimant is not permanently and totally 
disabled if she is able to earn some wages in modified, sedentary, or part-time 
employment.  McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 (Colo. 
App.1995).  As found, Claimant is not even able to earn wages  at the limited 
Sears job in Dubois, Pennsylvania because it is 27 miles  away and driving there 
would violate laimant’s 20-minute driving restriction.  Although Dr. Pitzer 
suggested a chauffeur or driver for the Claimant, none has been offered.

 

 n. In determining whether a claimant is unable to earn any wages, the 
ALJ may consider a number of “human factors.” Christie v. Coors Transportation 
Co., 933 P.2d 1330 (Colo. 1997). These factors include the claimant's  physical 
condition, mental ability, age, employment history, education and the availability 
of work the claimant can perform. Weld County School District RE-12 v. Bymer, 
955 P.2d 550 (Colo. 1998). Another human factor is the claimant's  ability to 
obtain employment within her physical abilities. See Professional Fire Protection, 
Inc. v. Long, 867 P.2d 175 (Colo. App. 1993). This is because the ability to earn 
wages inherently includes consideration of whether a claimant is capable of 
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getting hired and sustaining employment. See Christie v. Coors Transportation 
Co., supra; Cotton v. Econ. Lube N Tune, W.C. No. 4-220-395 (January 16, 
1997), aff'd, Econ. Lube N Tune v. Cotton (Colo. App. No. 97CA0193, July 17, 
1997).   As found, Claimant is capable of getting hired at the Dubois Sears but 
she is incapable of getting there without violating her ATP’s physical restrictions.

 o. The overall objective of this standard is to determine whether, in 
view of all of these factors, employment is “reasonably available to the claimant 
under his or her particular circumstances.” Weld County School District RE-12 v. 
Bymer, 955 P.2d at 558.  In order for an industrial injury to be the cause of a PTD 
the injury must be “significant” in the sense that there is a direct causal 
relationship between the work injury and the resulting disability. Seifried v. 
Industrial Commission, 736 P.2d 1262 (Colo. App. 1987).   As found, the DIME 
opinion on lack of causal relatedness of Claimant’s present overall physical 
condition has  been overcome by clear and convincing evidence, and the 
aggregate other medical evidence, with the exception of Dr. Pitzer’s opinion, that 
Claimant’s present condition, including the CRPS, flows from the admitted injury 
of February 7, 2004, borders on being overwhelming.

 
Post-MMI Medical Maintenace (Grover) Benefits    

           p.        A claimant is  entitled to medical benefits after MMI where there is 
substantial evidence in the record to support a determination that future medical 
treatment will be reasonable and necessary to relieve the effects of an industrial 
injury or prevent further deterioration of the claimant’s condition. Grover v. Indus. 
Comm’n, 759 P.2d 705 (Colo. 1988).  Clamant must prove an entitlement to 
Grover medical benefits  by a preponderance of evidence. Cordova v. Industrial 
Claim Appeals Office, 55 P.3d 186 (Colo. App 2002).  An ALJ’s factual findings 
must be supported by substantial evidence in the record.  Brownson-Rausin v. 
Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. App. 2005).  “Substantial 
evidence” is “that quantum of probative evidence which a rational fact-finder 
would accept as adequate to support a conclusion, without regard to the 
existence of conflicting evidence.”  Metro Moving & Storage Co. v. Gussert, 914 
P.2d 411 (Colo. App. 1995).  Respondent’s implied argument confuses the 
existence of “conflicting evidence” with an absence of “substantial evidence.”  
This  argument is not well taken.  Dr. Cicuto, the ATP, supports  the need for 
continuous medical monitoring.  Even Dr. Pitzer’s  opinion supports the need for 
monitoring Claimant’s  narcotic medications after MMI.  Therefore, the Claimant 
has proven, by a preponderance of the evidence that she is in need of Grover 
medical benefits under the auspices of her ATP, Dr. Cicuto.

Overpayment / Offsets

 q. The statutory definition of an “overpayment” is that it is “money 
received by a claimant that exceeds the amount that should (emphasis 
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supplied) have been paid, or which the claimant was not entitled to receive, or 
which results in duplicate benefits (emphasis supplied) because of offsets  that 
reduce disability or death benefits payable under said articles.”  Section 8-40-201 
(15.5), C.R.S. (2008). The statute also provides that subsequent or ensuing 
events may create the “overpayment”: “For an overpayment to result, it is not 
necessary that the overpayment exist at the time the claimant received disability 
or death benefits under said articles.”  

r. An employer attempted to recoup an overpayment, after a re-
opening, based on a claimant’s  lower impairment rating.  The Court of Appeals 
determined that an employer was not entitled to recoup an overpayment, partly 
on the implied rationale that Claimant had received what she was entitled to 
receive before the re-opening.  See City and County of Denver v. Industrial Claim 
Appeals Office and Felix, 58 P. 3d 1162 (Colo. App. 2002).  More on point, insofar 
as temporary disability benefits  are owing as a matter of law until an ALJ’s order 
grants prospective relief from an alleged overpayment, the alleged 
“overpayment” does not constitute an “overpayment” under the Workers’ 
Compensation Act.  See Rocky Mountain Cardiology v. Industrial Claim Appeals 
Office and Armbruster, 94 P.3d 1182 (Colo. App. 2004).  Under Section 8-42-105 
(3), C.R.S. (2008), Respondent was obliged to continue paying the Claimant TTD 
benefits, during TTD and before MMI, until an ALJ relieved Respondent from this 
obligation.  Consequently, Respondent’s payment of TTD benefits from June 6, 
2007 through February 13, 2008 does not constitute an “overpayment” as 
contemplated by the applicable case law. 

s.         Respondent is entitled to an offset for the SSDI benefits  that 
Claimant has been receiving since September 2004.  “In cases where it is 
determined that periodic disability benefits granted by the federal old-age, 
survivors and disability insurance act are payable to an individual…the aggregate 
benefits payable for…permanent partial disability, and permanent total 
disability…shall be reduced, but not below zero, by an amount equal as nearly as 
practical to one-half such federal periodic benefits….” Section 8-42-103(1)(c)(I), 
C.R.S. (2008).  As found, Claimant has received SSDI benefits since September 
2004 and the initial award before COLAs was $1.098.00 per month.  
Consequently, in light of the fact that Claimant is permanently and totally 
disabled, Respondent is entitled to the statutory offset in of 50% Claimant’s 
$1098.00 benefit, or $126.69 per week, retroactively to the date of the receipt 
initial SSDI benefits. 

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Respondent shall pay all of the costs of Claimant post-maximum 
medical improvement medical care and treatment for all of her causally related 
(to the February 7, 2004 admitted injury) medical conditions as determined 
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herein, according to the Medical Fee Schedule of the Division of Workers’ 
Compensation.

 B.  Temporary total disability benefits having been voluntarily paid by 
Respondent from June 7, 2007 through February 12, 2008, despite the statutory 
cap of $60,000, any and all claims of Respondent for a credit for overpayment of 
temporary disability benefits through the date of MMI, February 13, 2008, are 
hereby denied and dismissed.

 C. Respondent shall pay the Claimant permanent total disability 
benefits of $658.84 per week, which is  less than 2/3rds of her average weekly 
wage but the statutorily capped rate for FY 03/04, from February 13, 2008, the 
date of maximum medical improvement, and continuing for the rest of the 
Claimant’s natural life.  Respondent is entitled to a statutory offset of $126.69 per 
week for Federal Social Security Disability Income, against the $658.84 weekly 
permanent total benefit, for net permanent total disability benefits  of $532.15 per 
week.  This entitlement to offset ceases when the Federal Social Security 
Disability Income is  converted to straight Social Security Retirement benefits 
when the Claimant reaches 65 years of age.

 D. Respondent is  entitled to recoup any overpayments of temporary 
disability benefits prior to June 6, 2007, because of not taking the Federal Social 
Security Disability offset of $126.69 per week against any temporary disability 
benefits paid without the offset.

E. Respondent shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts due and not paid when due.

F. Any and all issues not determined herein are reserved for future 
decision.

DATED this______day of February 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-728-253

ISSUES
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• Whether Respondents have established that the claim or final admission 
of liability should be reopened due to a mistake of fact; 

• Whether Respondents have overcome the DIME physicians’ opinion 
regarding causation by clear and convincing evidence; and

• Whether Claimant is entitled to permanent partial disability benefits (PPD) 
based upon the impairment rating assigned by the Division Independent 
Medical Examination (DIME) physician.

FINDINGS OF FACT

1. On June 25, 2007, while working as a “Pre-loader” for Employer, 
Claimant was carrying a parcel that weighed between five and ten pounds.  
He stepped up with his left leg and as  he placed his right foot down, he felt 
pain in his right knee and heard a pop. 

2. Claimant testified that when he began his work shift at approximately 
3:30 a.m. on June 25, his knee felt okay.  It was not until about an hour into 
his shift that he felt significant pain and heard a pop in his right knee as he 
placed his right foot down while carrying a parcel.  Claimant testified that the 
pain was different and worse on June 25 compared to the pain he felt on 
June 22 and June 24.  

3. Claimant reported the right knee injury to Employer on June 25, 2007, 
and was referred to Dr. Matt Miller.  Respondents admitted liability for this 
injury.  

4. Claimant had experienced pain and popping in his right knee on June 
22, 2007, while he was  carrying his thirty-pound son.  Claimant also felt pain 
in right knee on June 24, 2007 when he was playing with his son.   

5. Claimant worked his full shift on June 23, 2007, as a Saturday Air 
Driver, without difficulty.  No description of the job title “Saturday Air Driver” 
was provided.  

6. After Claimant reported the injury to his Employer, he saw Dr. Miller on 
June 25, 2007. Claimant testified that he gave Dr. Miller an accurate history 
of events, which were fresh on his mind on June 25, 2007.  

7. According to Dr. Miller’s June 25, 2007 report, “Claimant’s problems 
started Friday [June 22, 2007], when he was at home.  He was carrying his 
30 pound child and as he was walking, he felt a significant pop in his knee.  
He worked on Saturday without any significant problems.  He was off 
Sunday, but return [sic] to work this morning.  He says he was okay when he 
started, but developed increasing pain and discomfort and popping in his 
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knee.  At one point, he stepped forward with a package in his hand, and had 
a significant pop in his knee.”  Dr. Miller referred Claimant to Dr. Hewitt.  

8. Claimant saw Dr. Hewitt on June 29, 2007.  Dr. Hewitt noted that 
Claimant reported that symptoms began on June 22, 2007, while running 
after his son.  The report further states that Claimant “noted a catch and a 
pop within the anterior aspect of his  knee and the onset of pain.  He iced the 
knee and elevated it over the weekend and noted increasing pain while 
working the following week.  He had been using a crutch for ambulation.”   

9. Dr. Hewitt recommended an MRI, and then, he performed surgery on 
Claimant’s right knee on September 18, 2007, after conservative treatment 
failed.  The operative report stated that, during the surgery Dr. Hewitt found 
an 8 x 8-mm loose chondral fragment in the posterior aspect of the joint. Dr. 
Hewitt also found a 1 cm x 8- mm defect with loose chondral flaps 
surrounding the edge upon inspecting he medial femoral condyle.

10. On October 23, 2007, Dr. Miller released Claimant from treatment 
based on his  opinion that Claimant’s injury was  not work-related and placed 
Claimant at maximum medical improvement (MMI). In his report, Dr. Miller 
opined as follows:

The patient did not have a firm diagnosis until the time of his 
surgery.  His MRI did not reveal the pathology.  In retrospect, 
with his findings  at surgery, as well as history, I do not think 
this  is a work-related problem.  His mechanism of injury was 
stepping forward.  This clearly did not cause the chondral 
defect.  He was most likely symptomatic from a loose body, 
but this  loose body was not a result of any activity he 
performed at work . . . I cannot link the chondral defect or his 
subsequent symptoms in a causal fashion to his work duties.

11. Thereafter, Respondents filed a Final Admission of Liability (FAL) on 
October 25, 2007, wherein they admitted for zero percent impairment, per 
Dr. Miller’s  October 23, 2007 report and findings that Claimant’s  injury was 
not work-related.  

12. Claimant timely objected to the Final Admission of Liability and sought 
a Division Independent Medical Examination (DIME).  

13. On February 20, 2008, Claimant underwent a DIME with Jeffrey 
Kesten, M.D.  Dr. Kesten agreed with Dr. Miller’s MMI date of October 23, 
2007, and provided an impairment rating of 15 percent of the lower extremity, 
based on an 11 percent rating for Claimant’s range of motion, and a 5 
percent rating for arthritis.  Dr. Kesten noted that the whole person 
impairment would be 6 percent.    
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14. Dr. Kesten acknowledged that Claimant had a right knee pop while 
walking with his son three days prior to the claimed work injury.  Dr. Kesten 
also noted that Claimant reported a significant pop with terrible pain while 
stepping forward onto a loading platform on the date of the work injury. Dr. 
Kesten opined, within a reasonable degree of medical probability that 
Claimant’s right knee injury was caused by the work-related incident.  

15. Dr. Kesten did not provide an opinion about how the mechanism of 
injury (stepping forward onto a platform to meet the weight bearing left leg) 
could have caused a chondral defect or loose chondral fragment in the right 
knee.  Dr. Kesten’s opinion that Claimant’s knee injury is  work-related 
appears to be based in large part on the Respondents’ admission of liability.    

16. Respondents requested that I. Stephen Davis, M.D. conduct a record 
review and provided a causation analysis.  In a report dated May 6, 2008, Dr. 
Davis disagreed with Dr. Kesten’s opinion regarding causation.  Dr. Davis 
opined that, to a reasonable degree of medical probability, that Claimant 
“sustained an articular surface fragmentation, with a loose chondral 
fragment, arising from the medial femoral condyle, related to his activities of 
daily living.” 

17. In addition, Dr. Davis opined that the loosening of the articular 
fragment would probably follow a traumatic event and that the event could 
have happened at any point in the past.  Dr. Davis did not interpret the 
stepping forward as a sufficient traumatic event to explain the damage to the 
articular surface. 

18. On October 17, 2008, Dr. Hewitt wrote to Respondents’ counsel and 
opined that Claimant’s  right knee injury most likely happened at home on 
June 22, 2007.  Dr. Hewitt further opined that the symptoms Claimant 
reported at work, “appear to be more of an exacerbation of his preexisting 
injury.”  Dr. Hewitt felt that the osteochondral defect discovered at the time of 
surgery was preexisting.

19. Based on the opinions of Dr. Miller, Dr. Hewitt and Dr. Davis that 
Claimant’s symptoms and need for surgery were caused by events which 
took place prior to the June 25, 2007 incident at work, Respondents filed an 
Application for Hearing, seeking to reopen this  matter based on a mutual 
mistake of fact and to overcome the DIME opinion. Respondents did not 
endorse withdrawing the admissions of liability as an issue for hearing.  

20. The FAL filed on October 25, 2007, did not operate to close the claim 
because the Claimant sought a DIME.  Once the DIME report was issued on 
March 18 2008, the Respondents were required to either file an application 
for hearing or file an amended FAL consistent with the DIME report.  Based 
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on a review of the OAC electronic file, it appears  that Respondents filed an 
Application for Hearing on April 24, 2008; however, the issues endorsed 
therein are unknown.

21. On April 23, 2008, Respondents filed a General Admission of Liability.  
This  General Admission admits for temporary partial disability pursuant to 
stipulation of the parties in addition to other benefits.  Based on the 
procedural record, it appears that Respondents  filed this General Admission 
of Liability in error.  In any event, Claimant’s claim has never closed.  

22. Based on the foregoing, clear and convincing evidence demonstrates 
that Dr. Kesten’s opinion that Claimant’s knee injury was causally related to 
his work activities  is  incorrect.  Drs. Miller and Davis credibly explained that it 
takes a force greater than stepping onto a platform to cause a loose chondral 
fragment in the knee.  Dr. Hewitt also opined that Claimant’s  knee condition 
preexisted the work incident on June 25, 2007.  In addition, it is undisputed 
that Claimant experienced knee pain and popping sensations a few days 
prior to June 25, 2007.  Finally, Dr. Kesten’s  opinion does not contain a 
medical explanation for how the act of stepping onto a platform could have 
caused a loose chondral fragment in Claimant’s  right knee.  Dr. Kesten’s 
opinion is not persuasive.  

23. Claimant has not established that he is entitled to permanent partial 
disability benefits  based on the impairment ratings assigned by Dr. Kesten.  
Dr. Kesten’s impairment ratings are based upon his  opinion that Claimant’s 
knee condition and resulting surgery were caused by a work-related incident.  
Because Dr. Kesten’s opinion on causation has been overcome by clear and 
convincing evidence, his opinion regarding permanent impairment is  not 
persuasive.  

CONCLUSIONS OF LAW

1. The ALJ's factual findings concern only evidence that is dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.
3d 385 (Colo. App. 2000).

2. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; 
whether the testimony has been contradicted; and bias, prejudice, or interest.  
See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 
3:16 (2005).  
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Reopening

3. As found, Claimant’s claim has not closed as no final award has been 
entered.  The Final Admission of Liability was contested by virtue of 
Claimant’s request for a DIME.  Accordingly, Respondents’ request to reopen 
the claim or admission of liability is denied and dismissed as unripe.  

Overcoming the DIME Opinion

4. Sections 8-42-107(8)(b)(III) and (c), C.R.S., provide that the finding of 
a DIME selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence.   A DIME physician's  findings of 
MMI, causation, and impairment are binding on the parties unless overcome 
by “clear and convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. 
Industrial Claim Appeals  Office, 87 P.3d 261, 263 (Colo. App. 2004).

5. Clear and convincing evidence is highly probable and free from serious 
or substantial doubt, and the party challenging the DIME physician's finding 
must produce evidence showing it highly probable the DIME physician is 
incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995).  A fact or proposition has been proved by clear and convincing 
evidence if, considering all the evidence, the trier-of-fact finds it to be highly 
probable and free from serious or substantial doubt.  Metro Moving & Storage 
Co. v. Gussert, supra.  The mere difference of medical opinion does not 
constitute clear and convincing evidence to overcome the opinion of the DIME 
physician. Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 
4-523-097 (ICAO July 19, 2004); see Shultz  v. Anheuser Busch, Inc., W.C. 
No. 4-380-560 (Nov. 17, 2000).

6. The enhanced burden of proof reflects  an underlying assumption that 
the physician selected by an independent and unbiased tribunal will provide a 
more reliable medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 
961 P.2d 590 (Colo. App. 1998).  Since the DIME physician is required to 
identify and evaluate all losses and restrictions which result from the industrial 
injury as part of the diagnostic assessment process, the DIME physician's 
opinion regarding causation of those losses and restrictions is subject to the 
same enhanced burden of proof.  Qual-Med v. Industrial Claim Appeals 
Office, supra.   

7. As found, clear and convincing evidence demonstrates that Dr. 
Kesten’s opinion that Claimant’s knee injury was causally related to his work 
activities is incorrect.  Drs. Miller and Davis credibly explained that it takes a 
force greater than stepping onto a platform to cause a loose chondral 
fragment in the knee.  Dr. Hewitt also opined that Claimant’s knee condition 
preexisted the work incident on June 25, 2007.  In addition, it is  undisputed 
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that Claimant experienced knee pain and popping sensations  a few days  prior 
to June 25, 2007.  Finally, Dr. Kesten’s opinion does not contain a medical 
explanation for how the act of stepping onto a platform could have caused a 
loose chondral fragment in Claimant’s  right knee.  Dr. Kesten’s opinion is not 
persuasive.  

Permanent Partial Disability

8. Claimant must prove entitlement to benefits  by a preponderance of the 
evidence.  The facts in a workers' compensation case may not be interpreted 
liberally in favor of either claimant or respondents.  Section 8-43-201, supra.  
A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 592 P.2d 792 (1979).  

9. Here, Claimant seeks permanent partial disability benefits  based on 
the impairment rating assigned by Dr. Kesten pursuant to § 8-42-107(2(w), 
C.R.S. Dr. Kesten’s impairment ratings are based upon his opinion that 
Claimant’s knee condition and resulting surgery were caused by a work-
related incident.  Because Dr. Kesten’s opinion on causation has been 
overcome by clear and convincing evidence, his opinion regarding permanent 
impairment is  not persuasive.  Accordingly, Claimant has not established 
entitlement to permanent partial disability benefits associated with his right 
knee condition.

ORDER

 It is therefore ordered that:

A. Respondent’s petition to reopen the claim or Final Admission of 
Liability is denied and dismissed.  

B. Respondents have overcome, by clear and convincing evidence, the 
DIME physician’s opinion as to the cause of Claimant’s  right knee condition 
and need for surgery.  Accordingly, Claimant’s right knee condition was not 
caused by his work activities.

C. Claimant’s request for permanent partial disability benefits is denied 
and dismissed.  

D. All matters  not determined herein are reserved for future 
determination.

DATED: February 5, 2009

Laura A. Broniak
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Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-645-139

ISSUES

1. WHETHER THE EVERGREEN BOZEMAN HEALTH AND 
REHABILITATION CENTER IS AN APPROPRIATE PLACEMENT 
FOR CLAIMANT. 

2. IF THE EVERGREEN BOZEMAN HEALTH AND REHABILITATION 
CENTER IS NOT AN APPROPRIATE PLACEMENT, WHAT TYPE 
OF HOME MODIFICATIONS SHALL BE PROVIDED BY 
RESPONDENTS?

3. WHETHER RESPONDENTS ARE ENTITLED TO A CREDIT 
AGAINST FUTURE BENEFITS DUE TO THE PURCHASE OF A 
WHEELCHAIR ACCESSIBLE VAN.

4. IF RESPONDENTS ARE RESPONSIBLE FOR MODIFICATION OF 
CLAIMANT’S HOME, WHAT TYPE OF MODIFICATIONS ARE 
REASONABLE AND NECESSARY?

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ enters  the following 
Findings of Fact:

 1. The Claimant sustained compensable industrial injuries on March 
11, 2005 while working in and residing in the State of Colorado.  

 2. Claimant has a cervical radicular myelopathy with secondary Asia D 
C2 Brown-Sequard spinal cord injury that has left her wheelchair bound with 
limited awareness of bowel and bladder function. 

 3. Claimant moved to the State of Montana on or about June 1, 2007.  
While in Colorado, she was under the care of William Shaw, M.D. who had 
provided a prescription for home healthcare for eight hours per day. 
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 4. Claimant’s home healthcare has been provided by her ex-husband, 
John Lingenfelter.  Mr. Lingenfelter is paid $15.00 per hour to provide these 
services.  

 5. After Claimant’s move to Montana, she came under the care of 
Kathryn Borgenicht, M.D. who continued the medications prescribed by Dr. Shaw 
as well as the home healthcare prescription. 

 6. When Claimant moved to Montana, the Respondents provided and 
paid for an assisted living facility at the rate of $35,000.00 per year where 
Claimant resides at the present time.  Claimant requested that, in lieu of the 
assisted living facility, that the Respondents provide modifications to a home that 
she owns in Montana.  Her ex-husband presently resides in such home.  

 7. While in Colorado, the Claimant underwent an evaluation at Craig 
Hospital.  At that time Claimant was able to transfer herself and perform many 
things independently.  At that point in time, Craig Hospital was discussing with 
Claimant that she would like to be able to drive.  Craig indicated that the 
Claimant “does have a 60x80 space which is  in the lower level of her home in 
Montana that has not yet been built out.  We discussed the possibility of making 
the space accessible to her so she could be more independent.  Although it is a 
lower level, it is a “walk out” basement that can be made accessible to her as 
long as there is a ramp that she can use to get down a small hill to the 
entrance…Recommendations were made for Pam to pursue getting the lower 
level of her house in Montana built out so that it is  accessible to 
her.”  (Respondents’ Exhibit pp. 71-72).

 8. In addition to providing the Claimant with the assisted living home, 
Respondents also purchased a pool lift so that the Claimant could attend pool 
therapy in Montana.  In addition, Respondents purchased a van for Claimant in 
April of 2007 in the amount of $50,847.50 so that her home healthcare individual 
could drive her to and from medical appointments.  Such van is now being utilized 
by Mr. Lingenfelter to provide such transportation. 

 9. Since moving to Montana, the Claimant’s physical condition has 
worsened and she has become less functional.  In July of 2007, Dr. Borgenicht 
increased the prescription for home healthcare to twelve hours per day.  
(Respondents’ Exhibit p. 34).

 10. In February of 2008, due to Claimant becoming less and less 
functional, Dr. Borgenicht increased the home healthcare prescription to eighteen 
hours per day.  (Respondents’ Exhibit p. 26).  All of the home healthcare is being 
paid to Mr. Lingenfelter.  At the time of hearing Claimant indicated that, although 
payment was being made to Mr. Lingenfelter, some of the care was being 
provided by her daughter and her granddaughter.  
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 11. At the present time, home healthcare is  being provided to the 
Claimant from 6:00 a.m. to 9:00 p.m. seven days per week and payment is being 
made to Mr. Lingenfelter in the amount of $81,900.00 per year.  (Respondents’ 
Exhibit B). 

 12. At the time of the Claimant’s injury she owned and drove a 2004 
Jeep that is presently being used by her daughter since Claimant is unable to 
drive such vehicle.  Claimant does not believe that she will be able to drive in the 
future due to her medical condition. 

 13. Evergreen Bozeman Health and Rehabilitation Center is  located in 
Bozeman, Montana where Claimant’s treating physicians, Dr. Deming and Dr. 
Borgenicht are located.  The facility provides licensed nursing care twenty-four 
hours per day, seven days per week and also offers transportation for residents 
as well as therapy.  Testimony was taken from a registered nurse, Aimee Hope, 
who toured the facility and met with the Director, Stephanie Palmer.  Ms. Hope 
also met with approximately fifteen residents of the facility. 

 14. If Claimant were to be moved to Evergreen Bozeman Health and 
Rehabilitation Center, she would be provided with a private room at a cost of 
approximately $5,493.55 per month or $65,922.60 per year.  (Hope Depo. p. 23).  
This  would include the cost of Claimant’s  meals and twenty-four hour nursing 
care.

 15. Kathryn Borgenicht, M.D. confirmed in her testimony that she has 
not made any significant changes in the Claimant’s  treatment regimen since she 
took over Claimant’s  care in June of 2007 except for slowly increasing her home 
healthcare services to eighteen hours per day.  However she could not testify as 
to what type of home healthcare the Claimant required eighteen hours per day 
because she indicated this would depend on the individual patient.  Dr. 
Borgenicht has  never met with Mr. Lingenfelter or spoken to him regarding the 
home healthcare services he provides.  Dr. Borgenicht is unaware if Claimant 
was still even seeing Dr. Deming.  (Borgenicht Depo, p. 9). 

 16. Dr. Borgenicht does not feel that the Claimant should be moved to 
Evergreen Nursing Home but should be allowed to move to her home.  She 
testified that if the Claimant were in a “handicapped setting” at her own home that 
her home healthcare needs with Mr. Lingenfelter would “go down.”  (Tr. p. 16).  
The ALJ finds the testimony of Dr. Borgenicht to be credible in that the Evergreen 
Bozeman Health and Rehabilitation Center is not an appropriate placement for 
the Claimant. 

 17. Dr. Borgenicht acknowledged that the Respondents did purchase a 
pool lift for the Claimant that could be used at either of two handicapped 
accessible therapy pools in the Bozeman area.  Although Dr. Borgenicht 
indicated that neither of those pools  had “worked” she could not testify as to why 
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those pools did not work.  (Borgenicht Depo. p. 17).  The ALJ does not find the 
testimony of Dr. Borgenicht to be persuasive in that the Claimant should be 
provided with a home pool.  Respondents have purchased a pool lift for Claimant 
to use at the pools in the Bozeman area and the ALJ finds that there are pools 
available for Claimant’s use in her area. 

 18. According to Dr. Borgenicht, she has not made any input on what 
the Claimant would need in order to modify her home in Bozeman as this was 
“not an area of my expertise.”  She issued a letter indicating that the Claimant 
need a full basement renovation, an elevator, modification so the second floor is 
accessible, enclosed pool, enlarging the garage and modifications  for access to 
the yard simply because that was what Claimant had told her were “her 
needs.”  (Borgenicht Depo. p. 22).  She indicated that this was simply a “quality 
of life issue.”  Dr. Borgenicht indicated she was unable to state that Claimant 
would need access to the yard or the second floor for purposes of medical care.  
(Borgenicht Depo. p. 23).  The ALJ does not find the testimony of Dr. Borgenicht 
persuasive in that the Claimant needs to have access to the second floor or to 
the yard.  Claimant has failed to show that having access to the upper floor is for 
purposes of medical necessity or medical treatment. 

 19. Dr. Borgenicht did testify that, although she had not read the Craig 
Hospital report she would defer to Craig Hospital’s  recommendations as to the 
modifications of Claimant’s home.  (Borgenicht Depo. p. 37).  Finally Dr. 
Borgenicht indicated that, in her opinion, that it was the carrier’s  responsibility to 
modify the “whole home” although she also indicated that she would “rely on 
what Craig Hospital has recommended…”  (Borgenicht Depo. pp. 41-41).  Dr. 
Borgenicht felt that the Claimant should be provided with whatever she wanted to 
maximize her quality of life and her independence.  The ALJ finds that the 
recommendations from Craig Hospital that the Claimant’s basement be modified 
is persuasive and are sufficient to satisfy the Claimant’s medical needs. 

 20. The Claimant’s  psychologist, James Deming, Ed.D., is familiar with 
the Evergreen Bozeman facility as he works at the facility.  He indicated that the 
behavioral intervention that he recommends is carried out by the rehabilitation 
staff and he finds them to be very receptive to therapeutic direction and to be 
very capable and conscientious with regard to their application of their skills.  
(Deming Depo. p. 11).  However, he did not feel that the Evergreen Bozeman 
facility would be appropriate for Claimant because if she were at home “she will 
feel better.”  (Deming Depo. p. 20).  However, Dr. Deming could not testify as to 
what modifications at the home would be best for the Claimant.  He did testify 
that if there was a choice of placing the Claimant at the Evergreen Bozeman 
facility of modifying the lower part of the Claimant’s  home, that “there is no 
question that the modification of the lower area of the home would be more 
appropriate.” (Deming Depo. pp. 36-38).  The ALJ finds the testimony of Dr. 
Deming to be persuasive in that the Evergreen Bozeman facility is an 
inappropriate facility for Claimant. 
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 21. Claimant does not wish to be moved to the Evergreen Bozeman 
Health and Rehabilitation Center.  She has not seen this facility.  She wants the 
carrier to pay for modifications to her total house so that she could be in “familiar 
surroundings.”  

 22. Claimant acknowledged that in her present condition, she is unable 
to drive, unable to bathe herself and unable to cook.  However, she wanted to 
have access to the upper level of her house so that she could have access to the 
kitchen.  Although the Claimant has not lived in this  house since 2004, she has 
owned the house since 1979 and her ex-husband lives there at the present time.  
She wishes to have her ex-husband continue as her home healthcare provider.  

 23. Claimant acknowledged that there is  an unfinished walk out 
basement that could be modified.  Such basement could be made wheelchair 
accessible.  However, she would like to have access to the first floor to have 
access to the kitchen, living room and dining room.  

 24. According to the Claimant she feels that she should be provided 
with an opportunity to access the main floor because this would be “familiar 
space”.  It would be “where I would be the happiest.”  She also indicated that this 
would provide her with a “warm fuzzy feeling” and decrease her depression.  The 
ALJ has taken into consideration the Claimant’s feelings, but finds that Claimant 
has failed to show that having access  to the upper floor is for purposes  of 
medical necessity or medical treatment.  Respondents shall modify Claimant’s 
unfinished basement to provide an appropriate living area that is also wheelchair 
accessible. 

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ draws the following 
Conclusions of Law: 

 a. The purpose of the Workers’ Compensation Act of Colorado (Act) 
Section 8-40-101, et seq. C.R.S. (2004), is  to assure the quick and efficient 
delivery of disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation.  Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence that 
his injury arose out of the course and scope of his  employment.  Section 8-41-301
(1), C.R.S. (2004); See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A 
preponderance of the evidence is  that which leads the trier of fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case 
must be interpreted neutrally, neither in favor of the rights of Claimant nor in favor of 
the rights of Respondents.  Section 8-43-201, supra.
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 b. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witnesses’ testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice or interests.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  A workers’ compensation case is 
decided on its merits.  Section 8-43-201, supra.  The ALJs factual findings concern 
only evidence that is  dispositive of the issues involved.  The ALJ has not 
addressed every piece of evidence that might lead to a conflicting conclusion and 
has rejected evidence contrary to the above findings  as  unpersuasive.  Magnetic 
Engineering, inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

 c. The Claimant bears  the burden of proof to establish her right to 
specific medical benefits  by a preponderance of the relevant evidence.  Section 
8-43-201, C.R.S. 2008; see Valley Tree Services v. Jimenez, 78 P.2d 658 (Colo. 
App. 1990); HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990); 
Upchurch v. Industrial Commission, 703 P.2d 628 (Colo. App. 1985).  

 d. Section 8-42-101(1)(a) provides that an insurer must provide such 
medical treatment, supplies  and apparatus as may be reasonably needed to cure 
and relieve the effects  of the injury.  To be a compensable medical benefit, the 
services must be medical in nature or incidental to obtaining such medical or 
nursing treatment.  Country Squire Kennels v. Tarshis, 899 P.2d 362 (Colo. App. 
1995).  Under the Colorado Workers’ Compensation Act, the question of whether a 
proposed medical expense is reasonable and necessary is one of fact or 
determination by the Administrative Law Judge.  Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192 (Colo. App. 2002); Wal-Mart Stores, Inc. v. Industrial Claims 
Office, 989 P.2d 251 (Colo. App. 1999).  Again, the question of whether the 
services in question are medically necessary is one of fact for determination by the 
Administrative Law Judge.  Sue Track v. Industrial Claim Appeals Office, 902 P.2d 
854 (Colo. App. 1995); Atencio v. Quality Care, Inc., 791 P.2d 7 (Colo. App. 1990). 

 e. The ALJ finds that the Claimant is clearly in need of the home 
healthcare services which the Respondents are paying for at the present time at the 
rate of $81,900.00 per year.  In addition, at the time home modifications were 
originally discussed when the Claimant moved to Montana, she only required 
services eight hours per day and the purpose of moving her into her own home 
was to make her more functional.  Although that situation has changed, the ALJ 
finds that it would be inappropriate for Claimant to be placed at the Evergreen 
Bozeman Health and Rehabilitation Center.  The ALJ relies upon the testimony 
given, not only from the Claimant, but also from Dr. Deming and Dr. Borgenicht in 
finding that this would not be an appropriate placement for the Claimant.  The 
ALJ finds that Respondents are responsible for providing home modifications so 
that the Claimant can move into her home in the State of Montana.  In addition, 
the ALJ accepts the testimony of Dr. Borgenicht that the move to the Claimant’s 
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home will decrease the amount of home healthcare being required and will 
therefore lessen the rate being paid to Mr. Lingenfelter.

 f. Although the ALJ finds that the Respondents are responsible for 
modification of the Claimant’s home, the ALJ does not find that the Claimant 
should be entitled to an elevator, swimming pool and access to the upper part of 
the home.  It is  clear that the prescription from Dr. Borgenicht was based simply 
on what Claimant requested her to order.  Dr. Borgenicht has  not even been to 
Claimant’s home.  In addition, the ALJ relies upon the report of Craig 
Rehabilitation Hospital recommending that the basement of the Claimant’s home 
be modified.

 g. The ALJ has taken into consideration the Claimant’s testimony that 
she would feel better if she were allowed to have access to the upper part of the 
house.  However, there was  insufficient persuasive evidence presented by the 
Claimant that there is any medical purpose or medical necessity in requiring the 
Respondents to modify the upper floor of the house.  The case law is  clear that, 
in order to be a compensable medical benefit, medical treatment or service must 
be medical in nature or incidental to obtaining such medical or nursing treatment.  
The ALJ finds that Claimant has failed to show that having access to the upper 
floor is for purposes of medical necessity or medical treatment.  

 h. The ALJ also finds that the Claimant’s request for a home pool is 
denied.  Respondents purchased a pool lift after Claimant moved to Montana so 
that she could attend pool therapy in Montana.  Claimant has failed to sustain her 
burden of proof in showing that she is entitled to have a pool built at her home. 

 i. The ALJ finds that the Respondents’ request for credit against 
future benefits due to the purchase of a wheelchair accessible van in the amount 
of $50,847.50 is denied.  Respondents have failed to provide any legal basis for 
such request and the purchase of the van was a necessary medical apparatus 
for which Respondents were responsible.  

ORDER

 It is therefore ordered that:

 A. Respondents request for a credit against future benefits  due to the 
purchase of a wheelchair accessible van in the amount of $50,847.50 is denied.

 B. The Evergreen Bozeman Health and Rehabilitation Center is not an 
appropriate placement for Claimant.  Respondents  shall modify Claimant’s 
unfinished basement to provide an appropriate living area that is also wheelchair 
accessible, all of which is  outlined in the November 21, 2006 Craig Hospital Group 



92

Evaluation “recommendations” section and Craig Hospital “Accessible Living” 
document.  

 C. Claimant’s request that her entire house be renovated for her access 
and use is denied. 

 D. Claimant’s request for a home pool is denied. 

 E. Any and all issues not determined herein are reserved for future 
decision. 

DATED:  February 5, 2009

Barbara S. Henk
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-688-075

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER UPON 
REMAND

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

Claimant,

v.

Employer,

and

Insurer/Respondents.

 No further hearings in the above-captioned matter.  On December 18, 
2008, the Industrial Claim Appeals Office (ICAO) issued an Order of Remand in 
the above-captioned matter, affirming the ALJ’s Corrected Order of August 14, 
2008 as to “change of physician,” and remanding as  to the determination that 
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Respondents were liable for all of the Claimant’s right upper extremity (RUE) 
conditions, plus this determination’s role in the ALJ’s  decision to find the Claimant 
permanently and totally disabled PTD).  Mandate was issued and the remand 
was referred to the ALJ on January 22, 2009.

After the issuance of the Full Findings of Fact, Conclusions of Law and 
Order, dated July 31, 2008, Claimant filed a Motion for Corrected Order on 
August 8, 2008, indicating that the Order portion of the decision did not reflect an 
order granting a change of physician to David Yamamoto, M.D., as requested by 
the Claimant.  The Motion is well taken and the herein decision is corrected 
accordingly.

Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on June 13, 2008, in Denver, Colorado.  The 
hearing was digitally recorded (reference: 6/13/08, Courtroom 4, beginning at 
8:32 AM, and ending at 4:48 PM).  The official Spanish/English interpreters were 
Maria Fernanda Bravo and Ismael Mendoza.  A written transcript of the hearing 
was filed on June 27, 2008.  After the filing of briefs on Respondents’ Petition to 
Review, the ALJ referred ther matter to ICAO.

 The ALJ has reviewed the record as constituted for purposes of complying 
with the remand, and hereby determines that additional evidence will not be 
required.  A record review, including a review of the transcripts  of the hearing will 
suffice. Therefore, the ALJ hereby issues the following decision on remand.

ISSUES
 

The issues to be determined on remand concern the extent of Claimant’s 
RUE injuries and their bearing on Respondents’ liability therefore; and, whether 
Claimant is  permanent and totally disabled (PTD) as a result thereof; or, in the 
alternative, permanent partial disability (PPD) benefits; causation and extent of 
Claimant’s RUE condition; and, medical benefits  (post maximum medical 
improvement (MMI) [Grover medical benefits], attributable to the admitted injury.  
Claimant bears the burden of proof, by a preponderance of the evidence, on 
these issues.  Respondents raised the affirmative defense of apportionment for 
which they bear the burden of proof by preponderant evidence. 

               
FINDINGS OF FACT UPON REMAND

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

Preliminary
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1. On November 19, 2004, Claimant sustained admitted injuries 
during the course and scope of her employment when she tripped over a cart 
while holding a tray of bread.  

2. On November 23, 2004, Greg Smith, D.O., of OccMed Colorado 
saw the Claimant.  He became the Claimant’s authorized treating physician 
(ATP).  Claimant’s  chief complaint was right knee pain, right wrist pain, and right 
forearm pain.  Dr. Smith noted a history of Claimant lifting pans and tripping over 
a small cart.  According to the Claimant, she fell forward and struck her right knee 
and her right upper arm on the floor.  Dr. Smith assessed Claimant as  having 
right knee contusion, right wrist strain and right forearm strain.  At this  time, Dr. 
Smith noted that Claimant was able to work full duty. 

3. In a progress note, dated December 13, 2004, Dr. Smith noted: 
“She (Claimant) does state that she is  able to work full duty at this point in time.”  
On January 10, 2005, Dr. Smith noted that Claimant was “essentially working full 
duty….”

4. On March 28, 2005, Dr. Smith placed Claimant at MMI, and 
discharged her from care with no permanent impairment.  Dr. Smith noted:  “the 
pain is  minimal in both her knee and her elbow.  She is  able to perform her job 
duties without difficulty.” 

5. An MRI (magnetic resonance imaging) of Claimant’s right knee, 
taken on May 8, 2006, revealed tearing of the posterior horn of the medial 
meniscus with inferior articular communication and fragmentation of the posterior 
peripheral meniscocapsular margin attachment.  There was also fibrosynovial 
proliferation along the medial joint line deep to the MCL, and joint effusion.  The 
evidence of Pedro Diaz, M.D., that this tear was triggered by the compensable 
injury of November 19, 2004 is not persuasive.

6. On May 18, 2006, George Schakaraschwili, M.D., performed 
electrodiagnostic testing of Claimant’s right upper extremity (RUE).  Dr. 
Schakaraschwili reported that it was an abnormal study.  There was 
electrophysiologic evidence of a median neuropathy at the right wrist (i.e., carpal 
tunnel syndrome), sensory more than motor, demyelinating.  The DIME 
physician, Allison Fall, M.D., was of the opinion that Claimant’s carpal tunnel 
syndrome was not work related, “historically or by the mechanism of injury.”  
There is no persuasive evidence that it is  highly probable and free from serious 
and substantial doubt that Dr. Fall’s opinion in this regard is erroneous. 

7. On May 23, 2006, Dr. Smith reported placing Claimant in a splint for 
the carpal tunnel syndrome, and he also prescribed occupational therapy for the 
carpal tunnel syndrome.  Dr. Smith also noted that he ordered a proper 
epicondylar splint for Claimant.  
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8. On August 24, 2006, Mark Failinger, M.D., reported performing a 
right knee arthroscopic significant medial meniscectomy, and chondroplasty 
lateral tibial plateau.  

9. On August 31, 2006, Dr. Failinger stated “She [Claimant] had a 
fairly significant meniscus  resection, so, she has some increased risk for arthritis.  
She knows that over the years she may develop arthritis, but, hopefully, not.”  

10. On September 19, 2006, Dr. Smith noted that he discussed 
Claimant’s right wrist with Claimant.  Claimant was having occasional pain, 
especially when she was crutching.  Dr. Smith noted that Claimant was 
complaining that her left knee was bothering her.  He stated that this  was most 
likely due to overuse putting most of the pressure on the left knee instead of the 
right knee.  Dr. Fall, the DIME physician, indicated: “In my opinion, there is  no 
indication of work-related injury to the left knee, bilateral shoulders, left upper 
extremity, mid-back, peripheral nervous system, sleep disorder, or depression.  
Carpal tunnel syndrome is  not related to the fall she sustained historically or by 
mechanism of injury.”   

11. On October 3, 2006, Dr. Smith noted that Claimant’s  right arm was 
hurting from her elbow up into her shoulder.  He noted that Claimant was still 
crutching for two to three hours per day.  He stated, “I feel that she is putting 
excessive weight in this region and that is why she is still having difficulty.”  Dr. 
Smith reported that Claimant had tenderness in the muscle belly of the triceps 
and biceps.  He reiterated that he felt this was secondary to her crutching and 
should resolve as her crutching diminished.  

12. On November 22, 2006, Dr. Failinger recommended a cortisone 
injection for the knee.  Dr. Failinger reported performing the injection.  He stated, 
“I am not sure that there is a lot else to offer her, other than possibly 
viscosupplementation.”  

13. On January 18, 2007, Claimant participated in a functional capacity 
evaluation (FCE) at OccMed, upon referral from Dr. Smith. The results of the 
FCE indicated that Claimant could work at the sedentary level.  Claimant was 
unable to demonstrate kneeling or squatting for safe ground level lifting.  The 
FCE determined that Claimant could lift 10 pounds from knuckle to shoulder, 10 
pounds from shoulder to overhead, and 5 pounds waist height lifting.  Claimant 
could push and pull 15 pounds, bilateral carry 10 pounds, right carry 3 pounds, 
and left carry 5 pounds.  Claimant was unable to lift any weight frequently.  
Claimant was able to stand/walk in 10 to 15 minute interval on an occasional 
basis.  Claimant exhibited impaired manipulative abilities with her right hand.  
Based on the effort profile used, Claimant put forth consistent effort; therefore, 
the values  in the report were to be considered her maximal capabilities.  
Regardless of the causal relationship of Claimant’s multi-faceted condition, the 
FCE limits the Claimant’s  work to “sedentary.”  Overall, the FCE determined that 
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Claimant put forth consistent effort and there were no indications of any failure to 
cooperate on Claimant’s part.  The FCE corroborates Claimant’s testimony about 
her present inabilities.

14. On January 25, 2007, J. Raschbacher, M.D., of OccMed placed 
Claimant at MMI, with permanent restrictions.  Claimant was advised to spend 
most of the time seated, avoid lifting from a squatting position, avoid crawling, 
kneeling, and squatting, and limit climbing to one-half hour a day.  The ALJ infers 
and finds that these restrictions flowed from the Claimant’s admitted right knee 
injury.  Claimant specifically requested that Dr. Raschbacher address her 
increasing complaints related to her lower extremity injury without result.   
Regardless of the causal relationship of Claimant’s multi-faceted condition, 
complaints and restrictions, the fact remains that Dr. Raschbacher placed 
significant restrictions on the Claimant. 

15. On February 23, 2007, the Employer sent Claimant a letter stating, 
“As I informed you, unfortunately, you are unable to return to your position within 
the Food and Nutrition Services due to your permanent work restrictions  and the 
inability to meet the essential functions of your job as a Food Service Worker.”   
The ALJ finds that the Employer’s  determination that Claimant could not do her 
former job outweighs other opinions in this regard, and it establishes that 
Claimant could no longer do her regular job.

16. An MRI (magnetic resonance imaging) of Claimant’s right elbow 
and wrist, taken on February 26, 2007, revealed lateral epicondylitis  with 
changes in the common extensor tendon.  

17. On March 1, 2007, Pedro J. Díaz, M.D., stated the opinion that Dr. 
Smith’s management of Claimant’s right knee condition was not up to Colorado 
medical community standards.  Dr. Díaz was of the opinion that it was more than 
medically probable that Claimant’s  carpal tunnel syndrome findings and 
dysfunction are 100% related to her November 19, 2004 fall (the admitted 
compensable injury herein).  Dr. Diaz’s  opinion in this  regard does not prove that 
DIME Dr. Fall’s  opinion that Claimant’s carpal tunnel syndrome was  not work 
related was highly improbable.  Dr. Díaz also was  of the opinion that Claimant’s 
right arm neuropathy, starting at the supraclavicular fossae, down her arm, and 
including the aforementioned median nerve inflammation and dysfunction, is 
100% related to her November 19, 2004 fall.  Dr. Díaz was of the opinion that 
Claimant’s rotator cuff inflammation, biceps tendinosis at its labral attachment, 
and her acromioclavicular joint pain and inflammation are consistent with her 
mechanism of injury, and are 100% related to her November 19, 2004 fall.  Dr. 
Díaz also stated the opinion that Claimant sustained an injury to her right wrist 
and that it is 100% related to her November 19, 2004 fall.  Dr. Díaz was of the 
opinion that Claimant’s relationship with Drs. Smith, Primack and Raschbacher 
had deteriorated beyond repair, and he strongly advised against sending 
Claimant back to them for continued treatment.  Dr. Díaz recommended a custom 
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medial compartment unloading brace.  He also noted that due to the combination 
of the delay in appropriate diagnosis, and the chronic knee pain, Claimant’s right 
quadriceps had become very deconditioned, and would require a long-term 
rehab program.  Dr. Díaz stated that Claimant should be sent to a physical 
therapy center experienced in right shoulder girdle myofascial spasm and 
thoracic outlet tightness.  He also stated that chiropractic manipulation of the first 
rib and active release techniques for the scapulae were indicated.  Dr. Díaz 
stated that once the brachial plexus and shoulder problems were addressed, 
Claimant’s wrist median neuropathy had a good chance of resolving.  Dr. Díaz 
stated that Claimant should be referred to an orthopedist for her upper extremity 
problems.  Dr. Díaz noted that Claimant would need an assessment of her ACJ, 
and she should have bilateral ACJ X-rays both with and without weight bearing.  
An ACJ injection for diagnostic and therapeutic purposes is indicated.  Dr. Díaz 
also stated that Claimant could be a candidate for a distal clavicle resection.  Dr. 
Díaz noted that Claimant had RTC pathology, and may benefit from an MRA.  He 
was of the opinion that Claimant’s left elbow lateral epicondylitis should similarly 
have a therapeutic injection, and she should also be referred for some instrument 
assisted soft mobilization.   None of Dr. Diaz’s opinions establish that it is  highly 
probable and free from serious and substantial doubt that Dr. Fall’s opinions in 
this  regard were erroneous.   Dr. Diaz’s opinions support the proposition that 
Claimant is entitled to a change of physician.

18. Concerning Claimant’s right wrist, Dr. Díaz stated that she should 
be sent for an MRA to visualize all soft tissue structures.  Dr. Díaz also felt that 
repeating the upper extremity EMG was indicated.  He stated that the orthopedist 
would likely decide on a trial of a carpal tunnel cortisone injection.  Dr. Díaz felt 
that Claimant’s  adjustment disorder deserved treatment.  He recommended a 
referral to a Spanish-speaking psychologist.  Post MMI, Dr. Díaz recommended 
physical therapy, chiropractic manipulation for Claimant’s shoulder girdle and use 
of medications for 5 years.  Dr. Díaz determined that Claimant had 6% upper 
extremity impairment due to right wrist range of motion deficits.  He also stated 
the opinion that this did not accurately represent her level of dysfunction, so he 
assigned her a rating under the crepitus section of 12% upper extremity 
impairment.  He determined that Claimant had 9% upper extremity impairment 
due to range of motion deficits  of the right shoulder.  Dr. Díaz stated that 
Claimant’s upper extremity impairments should be converted to whole person for 
several reasons: Suspected labral pathology; acromioclavicular joint pathology; 
shoulder girdle myofascial spasm; cervical accessory muscle spasm; thoracic 
outlet impingement of the brachial plexus that is affecting her median nerve; and 
ulnar nerve.  The total 24% upper extremity impairment was then converted to 
14% whole person impairment.  Dr. Díaz assigned 11% lower extremity 
impairment for range of motion deficits of Claimant’s knee, 10% for her medial 
meniscus, and 5% for the lateral meniscus, for a total of 24% lower extremity 
impairment, or 10% as a whole person.  Combining the arm rating of 14% with 
10% of the leg equaled 23% whole person impairment.  For the reasons stated in 
paragraph 17 above, the ALJ finds that all of Dr. Diaz’s treatment 
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recommendations, with the exception of treatment for the right knee and the right 
elbow epicondylitis, are not causally related to the compensable injury 
h e r e i n .          
   

19. Without objection by the Claimant, Respondents produced 
evidence that Dr. Diaz was suspended from practicing medicine on June 22, 
2007, three months after he expressed his opinion concerning Claimant’s 
condition, having been convicted of misdemeanor sexual assault for engaging in 
an inappropriate relationship with a 16-year old.  Dr. Diaz had been a Level 2 
accredited physician.  Without producing any credible evidence that there was a 
nexus between Dr. Diaz’s  abilities  as a doctor, Respondents implied that his 
conviction, plus speculative statements  of the Inquiry Panel of the Medical Board 
(not the Hearings Panel) that the doctor’s abuse of alcohol and marijuana and his 
psychiatric disorders  may (not did) have rendered him unable to perform medical 
services with reasonable skill and safety.  Respondents  produced no credible 
evidence that Dr. Diaz was unable to perform medical services with reasonable 
skill and safety on March 1, 2007 or beforehand.  Indeed, the gist of 
Respondents’ argument is that because Dr. Diaz “is not a good person,” his 
medical observations of the Claimant on March 1, 2007, and beforehand have 
been discredited and his opinions  should be disregarded.  This  argument is not 
well taken.  The ALJ finds, however, that Dr. Diaz’s opinions are not sufficient to 
overcome the DIME physician’s opinions on lack of causal relatedness of all of 
the Claimant’s  medical conditions with the exception of the right knee and the 
right elbow epicondylitis.  

20. On April 4, 2007, Scott J. Primack, D.O., noted that Claimant 
underwent a sonographic analysis.  He stated, “In reference to the right elbow, 
there was evidence of lateral epicondylitis.  This would be consistent with an 
acute injury.”  Dr. Primack also stated, “My decisions regarding causality are 
based upon the underlying pathology from the ultrasound.  I can state my 
opinions to within a reasonable degree of medical probability.

Causality and the DIME

21. On July 12, 2007, Allison Fall, M.D., Division Independent Medical 
Examiner (DIME), determined that Claimant had 11% lower extremity impairment 
for range of motion losses of the right knee.  Dr. Fall also assigned 5% lower 
extremity impairment for the significant medial meniscectomy.  Combining 11% 
with 5% yielded a total lower extremity impairment of 15%, or 6% whole person 
impairment.  For the right elbow, Dr. Fall determined that Claimant had 5% upper 
extremity impairment, or 3% whole person impairment.  The combined 
impairment was 9% whole person impairment.  Dr. Fall agreed with a repeat left 
knee MRI as recommended by Dr. Failinger, and depending upon the results the 
possibility of another surgery would mean that Claimant was no longer at MMI.  
Dr. Fall stated that if the MRI did not reveal a surgical indication, the Claimant 
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could benefit from a cortisone injection of the right knee, and also a right medial 
epicondylar injection under maintenance.  Dr. Fall also recommended a Heelbo 
sleeve to protect the right elbow.  Dr. Fall reported that Claimant’s permanent 
restrictions were no prolonged squatting, no kneeling on the right knee, and no 
climbing of ladders.  

22. Dr. Fall indicated: “In my opinion, there is no indication of work-
related injury to the left knee, bilateral shoulders, left upper extremity, mid-back, 
peripheral nervous system, sleep disorder, or depression.  Carpal tunnel 
syndrome is not related to the fall she sustained historically or by mechanism of 
injury.”  Dr. Fall was of the opinion that Claimant’s  work-related RUE condition 
was restricted to medial epicondylitis.  Because of Claimant’s persistent 
complaints and limitations, Dr. Fall rated the Claimant’s medial epicondylitis using 
a cumulative trauma disorder matrix.  Dr. Fall did not restrict Claimant’s activities 
with regard to either upper extremity.  Other physicians did restrict upper 
extremity activity.  In this regard, Dr. Fall’s opinion with respect to medical 
restrictions is on a level playing field, and the ALJ finds that the medical opinions 
restricting upper extremity activities  are more persuasive and outweigh Dr. Fall’s 
opinions in this  regard by preponderant evidence. Accepting Dr. Fall’s opinions 
as facially accurate, they do not eliminate the fact that Claimant is  incapable of 
earning wages in the competitive labor market on a reasonably sustainable 
basis, because of the injuries that Claimant sustained on November 19, 2004, 
under-laid and/or overlaid by Claimant’s overall physical condition.  None of Dr. 
Fall’s  opinions on causal relatedness of Claimant’s medical conditions, other than 
the right epicondylitis, have been overcome by clear and convincing evidence.

23. On August 17, 2007, Respondents filed a Final Admission of 
Liability (FAL), admitting for an MMI date of January 25, 2007;15% impairment of 
the [right] lower extremity, and 5% impairment of the [right] upper extremity.  
Based on the totality of the evidence, the ALJ infers and finds that Respondents’ 
intended to admit for the right elbow epicondylitis  in admitting for a percentage of 
the RUE because Respondents based their FAL on the DIME opinions of Dr. Fall, 
and the ALJ finds that Respondents admitted for the right epicondylitis. 
Respondents also admitted for limited maintenance medical benefits; specifically, 
right medial epicondylar injection and a Heelbo sleeve to protect the elbow, and 
an average weekly wage of $245.69 and temporary total disability (TTD) benefits 
of $164.46 per week though January 24, 2007.  Based on the totality of the 
evidence, it is clear that Respondents’ FAL was limited to the right medial 
epicondylitis opinion of the DIME physician.

 24. Because the original decision of the ALJ erroneously 
attributed all of Claimant’s  RUE problems to the admitted compensable injury of 
November 19, 2004, Respondents characterize the finding of PTD as utilizing an 
analysis without foundation amounting to a “house of cards.”  After remand, the 
ALJ determines that the more appropriate analysis considers the medical 
impairments of the right knee and the right elbow epicondylitis in conjunction with 
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all of the Claimant’s innate, non-work related physical and mental conditions  as a 
significant contributing straw leading to the “breaking of the “camel’s back,” i.e., 
rendering the Claimant PTD.

25. On September 25, 2007, Dr. Raschbacher reported Claimant’s 
permanent restrictions as  no squatting, no crawling or kneeling; limit climbing to 
½ hour per day; spend most the day seated; avoid lifting from squatting position.  
Dr. Raschbacher stated that Claimant’s present impairment was due to her work-
related injury.  

26. In his deposition, taken on November 29, 2007, Dr. Raschbacher 
testified that the MRI showing lateral epicondylitis in the right elbow was 
consistent with the fact that the Claimant had complained of lateral pain in the 
right elbow from the beginning.  

27. Dr. Raschbacher stated that the lateral epicondylitis in itself can 
cause pain and loss of function.  Dr. Raschbacher was of the opinion that 
assuming Dr. Fall is  correct in her causation determination that the lateral 
epicondylitis is  work-related and that it causes loss of function, it would be 
appropriate to limit that Claimant with regard to activities of that upper extremity.  

28. Dr. Raschbacher stated that reasonable restrictions for Claimant’s 
upper extremity would be no repetitive use of the right hand, no sustained, 
frequent or continual gripping, grasping, squeezing, lifting, or pinching.  All of the 
above should be limited to occasional.  

29. Dr. Raschbacher was of the opinion that cortisone injections can 
help with meniscal pain, and that he would leave that to the discretion of the 
orthopedic surgeon and the patient.  Dr.  Raschbacher also stated that the 
injections can also help with the epicondylitis of the elbow.  Dr. Raschbacher was 
of the opinion that if the epicondylitis is  related to this  work injury, which it has 
been found to be, a cortisone injection would absolutely be a reasonable 
treatment for epicondylitis.  This  opinion supports  the Claimant’s  need for post-
MMI medical maintenance treatment.  Dr. Raschbacher stated that if Claimant 
was having medial tear pain, then unloading that medial compartment might 
improve pain from that source, and that unloading brace would not be 
unreasonable.  

30. On March 14, 2008, Dr. Raschbacher noted that he had dispensed 
a Heelbo sleeve for Claimant to use for her right elbow.  

31. On October 8, 2007, an MRI of Claimant’s right knee showed “early 
degenerative change patellofemoral joint medial facet.  There was also some 
residual irregularity of the body and posterior horn.  Definite retear could not be 
diagnosed without intraarticular gadolinium. “ 
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32. An MRI of Claimant’s right elbow, taken on April 7, 2008, revealed 
lateral epicondylitis.  

33. On October 15, 2007, Dr. Failinger prescribed a medial 
compartment unloading brace and right knee orthovist sleeve.  Dr. Failinger also 
recommended viscosupplementation.  

34. On January 7, 2008, Dr. Failinger stated that Claimant could try 
viscosupplementation and if that did not work, the options were very limited.  He 
noted that a few patients consider a meniscal transplant but at Claimant’s age, 
he could not recommend it, but she could get more options.  On January 16, 
2008, Dr. Failinger reported performing the first Orthovisc injection.  On January 
23, 2008, he reported performing the second Orthovisc injection.  On January 30, 
2008, he injected the final vial of Orthovisc.  

35. On February 27, 2007, Dr. Failinger made a referral to Wayne 
Gershoff, M.D., to consider possible surgery.  

36. On April 11, 2008, Dr. Failinger again referred Claimant to Dr. 
Gershoff and also to Hand Associates for a hand surgery specialist. 

Change of Physician

37. Claimant stated at hearing that she was not pleased with Dr. 
Raschbacher, that he ignored her and she is requesting a change of physician to 
David Yamamoto, M.D., a Level II accredited physician by the Division of 
Workers’ Compensation (DOWC).  The ALJ finds that there is  substantial 
evidence that Claimant did not trust her previous ATPs.  Respondents offered no 
other alternative than the previous treating physicians.  Claimant requested a 
change to a specific physician whom she trusts, Dr. Yamamoto.  The ALJ infers 
and finds that faith in the cure is a significant component of the cure, and lack of 
faith therein hinders the cure.  Therefore, Claimant has established, by 
preponderant evidence that a change of physician to Dr. Yamamoto is warranted.

38. Claimant has continued to require medications for pain related to 
her work injuries after MMI, including ibuprofen and acetaminophen.  Further, Dr. 
Failinger specifically made two referrals.  One referral was to Dr. Gershoff, and 
the second referral was to a hand specialist at Hand Surgery Associates.

The Claimant

39. On April 16, 2008, the deposition of Derrick Franks, Claimant’s 
supervisor at Montbello High School, was taken.  Franks testified that he met 
Claimant when he started at Montbello High School in the fall of 2005.  He 
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testified that in the fall of 2005, when it began getting cold, he noticed Claimant 
limping and in discomfort.  He also testified that he actively restricted Claimant’s 
duties if she looked like she was in discomfort or distress.  He further testified 
that with Claimant’s permanent restrictions of no squatting, no crawling or 
kneeling, no climbing more than on half-hour per day, spend most of the day 
seated, and avoid lifting from the squatting position; Claimant would not be able 
to perform any job in a DPS kitchen, nor any kitchen in which he has been a 
supervisor.  The ALJ finds that Franks’ testimony concerning Claimant’s lack of 
ability to perform any job duties at DPS corroborates the severity of the 
Claimant’s present complaints.

40. Claimant made a job search that included approximately 200 job 
contacts  that required the assistance of her daughter-in-law and her husband to 
accomplish.  Without persuasive support, Respondents  impliedly argue that 
Claimant’s job search was not “credible.”   Claimant’s  desire to be productive 
does not render her capable of carrying out work on a reasonably sustainable 
basis.  Vocational Rehabilitation Counselor Lee White was persuasive and 
credible in this regard.  Vocational Counselor and Evaluator Donna Ferris  was 
not persuasive or credible in this regard.  Respondents failed to present 
persuasive evidence that Claimant did not conduct a credible job search, 
despite Respondents’ arguments that Claimant told potential employers of 
restrictions that were never actually placed on her and that Claimant did not 
really intend to secure employment, an argumentative allegation without any 
visible means of support.

41. It is compelling that Claimant wanted to continue working at DPS 
and was essentially told that DPS had nothing for her.  After her separation from 
DPS, she has tried to find work to no avail.  The ALJ infers and finds that 
Claimant’s lay testimony is highly credible.  Respondents  did not impeach her 
testimony at the hearing by presenting persuasive evidence that Claimant’s job 
search was not credible.  Respondents, moreover, attempted to impeach her 
testimony, for the first time, in their appellate brief by arguing that she did not 
make a credible job search.

Vocational Opinions

42. On November 27, 2007, Lee White, vocational rehabilitation 
counselor and evaluator, noted that Claimant was 50 years old.  She was able to 
attend school into the 6th grade while growing up in Mexico.  Spanish language 
basic skills testing revealed a grade school level of Spanish literacy, and math 
skills that were basically limited to addition and subtraction.  White noted that 
Claimant has a negligible understanding of spoken English.  White reported that 
Claimant does not have computer skills.  White was of the opinion that Claimant 
is  an extremely poor candidate for retraining to a new occupation, and that is  not 
a realistic expectation.  White noted that Claimant has always used her ability to 
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earn a living by manual labor.  Minus her ability to labor in a sustained manner, 
Claimant does not have return to work options.  White stated that it is not at all 
realistic to consider that Claimant has some type of remote employment 
alternative.  White was  of the opinion that Claimant is  not employable in any type 
of clerical, security, or cashiering capacity.  White provided a credible and 
convincing report that, given the medical restrictions both for the right knee and 
the upper extremity, there are no jobs  Claimant would be able to locate, obtain 
and retain because there are other factors which impede her, including significant 
problems with her right upper extremity, whether work-related or not.   White 
concluded that Claimant is  in all likelihood permanently and totally disabled.  The 
ALJ finds  White’s opinion consistent with the totality of the evidence, well 
researched and highly persuasive and credible.  Coupled with Claimant’s 
credible testimony about her abilities and inabilities plus the human factors 
catalogued by White, the ALJ finds that Claimant is  not employable in the 
competitive job market on a reasonably sustainable basis. Further, the ALJ infers 
and finds that White’s opinion supports the proposition that Claimant is incapable 
of earning wages in the competitive labor market on a reasonably sustainable 
basis.

43. Donna Ferris, vocational counselor and evaluator, testified on 
behalf of the Respondents.  She relied on Dr. Fall’s  restrictions of no kneeling, 
squatting or crawling.  According to Ferris, these were the most reliable 
restrictions.  Ferris did not explain why they were the most reliable restrictions, 
other than implying that a DIME physician’s restrictions had more dignity than 
other restrictions.  This simply is  not so.  A DIME’s restrictions  are on a level 
playing field with other physician’s restrictions.  There was no persuasive 
evidence that Ferris possessed the medical expertise to make judgments, and 
express opinions, on the relative reliability of differing medical opinions 
concerning restrictions.  Indeed, it appears  that Ferris’ underlying assumptions 
were based, in great part, on the least restrictive medical restrictions.   Her labor 
market research, which was general, revealed that Claimant, based on Dr. Fall’s 
restrictions, had cashiering skills, could work in the fast food industry.  Also, 
Ferris  would not rule out light janitorial work or light production work.  Ferris did 
not persuasively elaborate on the availability of light janitorial or production work 
in the competitive labor market, nor did she persuasively explain whether these 
so called light janitorial or production jobs were not “sheltered” or specially 
accommodated jobs.  Neither did Ferris persuasively address the issue of 
whether Claimant could find employment and pursue it on a reasonably 
sustainable basis.  Ferris was of the opinion that Claimant was capable of 
earning wages and, therefore, not permanently and totally disabled.  The ALJ 
finds Ferris’ opinions unpersuasive.  Moreover, the ALJ finds the opinions of Lee 
White more persuasive than those of Donna Ferris.

 44.       Claimant and her husband testified that Claimant has 
difficulty with walking and completing tasks around the house.  She cannot 
perform the kinds of jobs for which she has experience.  Claimant was offered a 
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job counting coins but the work would have been difficult because of her right 
knee problems and she would have had trouble driving to the work site.  She was 
unable to accept the job offer because it was far from her home and she has 
difficulty driving.  The job was near Golden, Colorado.  Claimant lives in northeast 
Denver.   After five to ten minutes of driving, she has to ask someone to take over 
for her due to the pain.   Claimant credibly testified, “I have a hard time driving, 
because I have trouble using – well, using the pedal and the gas and the brake, 
and trouble with my arm using the steering wheel also, so I’m worried about 
causing or having an accident.  I cannot drive far.”  The ALJ finds the Claimant’s 
testimony in this regard highly persuasive and un-impeached.  Also, there is no 
persuasive evidence that Claimant could have done this job on a reasonably 
sustainable basis.  Nevertheless, Respondents argue that because Claimant did 
not accept the coin counting job, she is barred from receiving permanent total 
disability benefits.  As found below, Respondents raised this  affirmative defense 
for the first time in their answer brief, filed July 29, 2008. Under the totality of the 
evidence, this argument is without merit.  Claimant cannot read or write English 
and has limited understanding of English.  Her daughter-in-law taught Claimant 
to fill out any employment applications and when Claimant was not able to 
complete them, she would have her husband help her with the form
 

45. Respondents did not endorse the affirmative defense of “refusal of 
offer of employment” in their Response to Application for Hearing, or at the 
commencement of the hearing.  Respondents raised this affirmative defense for 
the first time in their answer brief, filed July 29, 2008.  There was no persuasive 
evidence that Claimant refused an offer of competitive employment that she 
could perform on a reasonably sustainable basis.  

46. Claimant presented at hearing in a straightforward and credible 
manner.  Her testimony was internally consistent and it was consistent with the 
medical histories she had given treatment providers, plus with the totality of the 
evidence.  The medical providers opinions concerning Claimant’s restrictions are 
essentially in agreement and undisputed.  The ALJ places considerable weight 
on the Claimant’s testimony with regard to her abilities and inabilities.

 47. MMI was not designated as an issue.  The admitted MMI date is 
January 25, 2007.  Therefore, the ALJ finds that Claimant reached MMI on 
January 25, 2007. 

48. AWW was not designated as an issue.  The admitted AWW is  
$245.69, which the ALJ finds to be the Claimant’s  AWW.  This AWW yields  a PTD 
rate of $164.46 per week, and the ALJ so finds.

49. Although the Claimant suffers from non-work related debilitating 
conditions, her admitted injury of November 19, 2004 was a significant causative 
factor of Claimant’s inability to earn wages.  The Claimant’s pre-existing mental 
and/or physical condition, combine with the admitted injury herein to render 
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Claimant unemployable.  Claimant has proven, by a preponderance of the 
evidence, that she is incapable of earning wages in the competitive labor market 
on a reasonably sustainable basis and is, therefore, permanently and totally 
disabled.  She has proven by preponderant evidence that her medial 
epicondylitis in the RUE and her right knee injury are causally related to the 
compensable event of November 19, 2004. Because Claimant’s RUE and RLE 
were rated for PPD by the DIME physician, these conditions cannot be said to be 
insignificant.  Indeed, the ALJ infers and finds that they significantly contribute to 
Claimant’s inability to earn wages.   Her other non-work related conditions 
combined to make her unable to mainta in employment . 
           

50. Claimant has also proven by preponderant evidence that she is in 
need of post-MMI medical treatment of the RUE medial epicondylitis and the right 
knee to maintain her stabilized plateau of MMI, as supported by the opinion of Dr. 
Raschbacher and DIME Dr. Fall, who recommend a right medial epicondylar 
cortisone injection in a maintenance evlaluation of March 14, 2008. Claimant’s 
confidence in, and relationship with, Drs. Smith, Failinger, Primack and 
Raschbacher, however, is irretrievably broken and the best interests of all would 
be served by a change of physicians  at this time.  Respondents have not 
suggested another physician to whom Claimant’s  post-MMI care may be 
transferred.  Claimant has suggested Dr. Yamamoto, a Level 2 accredited 
physician.  Therefore, a change to Dr. Yamamoto is factually warranted.  
Claimant has further proven by preponderant evidence that she has sustained a 
serious, permanent bodily disfigurement to her right knee, consisting of a swollen 
kneecap and keloid-like scarring about the knee, which is plainly visible to public 
view.      
Apportionment    

51.        Respondents failed to present any persuasive evidence that a 
prior disability—defined as an alteration of a person’s  ability to meet personal, 
social or occupational demands—was a “contributing factor” to her present 
disability and, therefore, apportionment is  not warranted. Therefore, 
Respondents failed to prove their affirmative defense of apportionment by 
preponderant evidence.

Ultimate Findings

 52. Respondents argue, by implication, that PTD liability should only 
attach to the discrete, causally related compensable injuries of November 19, 
2004, i.e., the injuries to the right knee and the right elbow epicondylitis, without 
regard to the Claimant’s overall condition even if her innate conditions render her 
unemployable.  The ALJ finds this intellectual construct in derogation of the “full 
responsibility” rule.  There is no persuasive evidence that Claimant  (subsequent 
to the admitted compensable injury herein) sustained new intervening, injuries  or 
occupational diseases that contributed to her present overall medical condition 
comprised of the right knee condition, the right elbow epicondylitis  and non-work 
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related conditions to other body parts and the Claimant’s mental coping with the 
overall pain flowing therefrom.  Indeed, Claimant was able to work prior to her 
admitted injury and her Employer’s determined that there was no job the 
Claimant could do for the Employer in February 2007.  The ALJ infers and finds 
that Claimant’s right knee and right epicondylitis injuries of November 19, 2004, 
coupled with her underlying non-work related mental predisposition to multi-
faceted pain to other body parts have combined to render her unemployable in 
the competitive labor market.

 53. The Claimant has proven, by a preponderance of the evidence that 
she is incapable of earning wages in the competitive labor market on a 
reasonably sustainable basis.  Therefore, the Claimant has proven that she is 
permanently and totally disabled.

 54. Claimant has proven, by a preponderance of the evidence that a 
change of authorized treating physician to Dr. Yamamoto is warranted.

 55. Respondents have failed to prove by preponderant evidence that 
apportionment is warranted.

CONCLUSIONS OF LAW UPON REMAND

Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 Credibility
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); COLORADO JURY INSTRUCTIONS, 
CIVIL, 3:16 (2005).  The fact finder should consider an expert witness’ special 
knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).   The medical opinions on 
Claimant’s medical restrictions are essentially un-contradicted.  See, Annotation, 
Comment: Credibility of Witness Giving Un-contradicted Testimony as Matter for 
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Court or Jury, 62 ALR 2d 1179, maintaining that the fact finder is  not free to 
disregard un-contradicted testimony.  As  found, the evidence of the Claimant, 
Lee White, the Claimant’s treating physicians, and the FCE evaluator, concerning 
medical restrictions is credible and it supports  the fact that Claimant is PTD.  As 
found, the Claimant’s present complaints of pain and descriptions of her overall 
physical condition are highly credible and support her inability to earn wages.  As 
further found, she is in need of post-MMI medical treatment for the RUE medial 
epicondylitis; and, a change of physicians to Dr. Yamamoto is warranted.

Burden of Proof

b. A DIME opinion on causal relatedness of a condition to a 
permanent impairment must be overcome by clear and convincing evidence.   
Cordova v. Industrial Claim Appeals Office, 55 P.3d 86 (Colo. App. 2002).  As 
found, Dr. Fall’s  opinion that the right knee and the right elbow epicondyltis are 
the only conditions of the Claimant that are causally related to the November 19, 
2004 admitted injury has not been overcome by clear and convincing evidence.

c. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing all aspects  of her claim and entitlement to benefits.  
Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 
706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz  v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. 
App. 2000).  Also, the burden of proof is  generally placed on the party asserting 
the affirmative of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. 
App. 1992).   A “preponderance of the evidence” is that quantum of evidence that 
makes a fact, or facts, more reasonably probable, or improbable, than not.  Page 
v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 
(Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 
[Industrial Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. 
Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, the Claimant has sustained 
her burden of proof that she is permanently and totally disabled because she is 
unable to earn any wages in the same or any other employment because of a 
combination of the admitted injury herein, which has significantly contributed to 
her PTD, and her innate non-work related mental and physical conditions.  
Further, Claimant has proven, through the opinion of DIME Dr. Fall, that the 
medial epicondylitis of the RUE is  causally related to the admitted compensable 
injury of November 19, 2004; that she continues to require medical treatment 
therefore, that she is entitled to a change of physician to Dr. Yamamoto; and, that 
she has  sustained a serious and permanent bodily disfigurement.  As further 
found, Respondents  have failed to sustain their burden of proof on the affirmative 
defense of apportionment.      

Full Responsibility Rule
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d. The “full responsibility” rule was enunciated by the Supreme Court 
as follows:  “when an employer who hires an employee who, by reason of a pre-
existing condition or by reason of a prior injury, is to some extent disabled, he 
(the employer) takes the man with such a handicap.”  United Airlines, Inc. v. 
Industrial Claim Appeals Office, 993 P.2d 1152, 1154-55 (Colo. 2000). The ‘full 
responsibility rule” was first adopted in Colorado Fuel & Iron Corp. v. Industrial 
Commission, 151 Colo. 18, 379 P.2d 153 (1962) [wherein the claimant sustained 
a 30% PPD, his condition subsequently deteriorated, and he was awarded PTD 
benefits].  In Colorado Fuel & Iron, the insurance carrier argued that there would 
be a ‘pyramiding’ of benefits if the injured worker received both a 30% award and 
a PTD award.  The Supreme Court soundly rejected this argument and held that 
the last employer was fully responsible for the injured worker’s  PTD.  Because 
there was no persuasive evidence of an intervening injuries or diseases 
subsequent to Claimant’s admitted injuries, the ALJ infers and finds that her non-
work related conditions represented other innate non-work related conditions and 
her innate coping or not coping with pain, which caused her inability to earn 
wages in the competitive labor market on a reasonably sustainable basis.  For 
these reasons, the “full responsibility rule” should apply to the present case. 

Competent Evidence of Permanent Total Disability

 e. Expert opinion or testimony is neither necessary nor 
conclusive in proving a period of disability, the extent of permanent total 
disability, or a worsening of condition. Ringsby Truck Lines, Inc. v. 
Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 (1971); Rockwell 
International v. Turnbull, 802 P.2d 1182 (Colo. App. 1990); Don Ward and Co. 
v. Henry, 502 P.2d 429 (Colo. App. 1972); Casa Bonita Restaurant v. 
Industrial Commission, 624 P.2d 1340 (Colo. App. 1981); Savio House v. 
Dennis, 665 P.2d 141 (Colo. App. 1943).  As found, Claimant’s lay testimony 
concerning her present abilities and inabilities is highly persuasive.  
Overlaid on Claimant’s physical restrictions, her lay view of her abilities 
and inabilities adds to an overall unemployability.

 f. Respondents’ argument that the ALJ’s  finding of permanent total 
disability is not based on substantial evidence is without merit.  An ALJ’s factual 
findings must be supported by substantial evidence in the record.  Brownson-
Rausin v. Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. App. 2005).  
Substantial evidence is “that quantum of probative evidence which a rational fact-
finder would accept as  adequate to support a conclusion, without regard to the 
existence of conflicting evidence.”  Metro Moving & Storage Co. v. Gussert, 914 
P.2d 411 (Colo. App. 1995).  Although there is conflicting evidence, e.g., Katie 
Montoya’s vocational opinion, could possibly support a finding other than a 
permanent total disability, the totality of the evidence, however, supports a finding 
that Claimant is  permanently and totally disabled because of a combination of the 
causally related industrial injuries  herein, the Claimant’s “human factors,” her 
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underlying non-work related conditions.  The totality of the evidence is more than 
adequate to support a conclusion of PTD.

Permanent Total Disability

g. Claimant must prove that the admitted injury herein is a significant 
causative factor in her PTD.  Seifried v. Industrial Commission, 736 P.2d 1262 
(Colo. App. 1986).  As found, Claimant has  sustained this burden.  The Claimant, 
however, is not required to prove that the admitted injury is the sole cause of her 
PTD.  Climax Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Colorado 
Fuel & Iron Corp. v. Industrial Commission, supra [if personal factors combine 
with the work-related injury to render a worker PTD, the worker is entitled to PTD 
benefits].  As found, Claimant’s other non-work related mental and physical 
conditions combined with the admitted injury herein to render the Claimant 
unemployable. 

h. An employee is permanently and totally disabled if she is unable to 
earn any wages in the same or other employment.  PTD is defined in Section 
8-40-201(16.5)(a), C.R.S. (2008). The determination of whether the Claimant is 
incapable of earning wages in the same or other employment is to be based 
upon the ALJ’s consideration of a number of “human factors.” These factors 
include the Claimant’s physical condition, mental ability, age, employment history, 
education, prior training, experience and the “availability of work” the Claimant 
can perform. Weld County School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 
1998); Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 
(Colo. App. 2001).  Also see Martinez v. Elaine E. Foss, W.C. No. 4-240-066 
(ICAO, June 24, 1998).  The test for permanent total disability is whether 
employment exists that is reasonably available to a claimant under her particular 
circumstances.  Id. This means, whether the employment is  available in the 
competitive job market, which a claimant can perform on a reasonably 
sustainable basis. As found, the claimant has proven that she is  incapable of 
earning wages in the competitive labor market, on a reasonably sustainable 
basis, and there is no work reasonably available to her.  As found, the Claimant 
herein is incapable of earning wages in the competitive labor market on a 
reasonably sustainable basis.  Therefore, she is  permanently and totally 
disabled.

i. A determination of whether a claimant is permanently and totally 
disabled is a question of fact for the ALJ, based on the various interdependent 
factors including the worker’s  age, education, prior work experience and 
vocational training, the worker’s overall physical condition and mental 
capabilities, and the availability of the type of work which the worker can perform.  
Professional Fire Protection, Inc. v. Long, 867 P.2d 175 (Colo. App. 1993).  
Section 8-40-201(16.5) does not mandate that a claimant produce medical 
opinion that he is  permanently and totally disabled.  Indeed, vocational opinions, 
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not medical opinions, are more apropos for a determination of PTD.  The 
physician does not determine industrial loss of use, economic loss, or any other 
type of loss giving rise to disability payments.  A claimant’s ability to earn wages 
within the meaning of Section 8-40-201(16.5) is not purely a medical question.  
Rather, in evaluating a claim for permanent total disability, the ALJ is called upon 
to consider the effects of the industrial injury upon the claimant’s ability to earn 
any wages considering the claimant’s physical condition, educational 
background, vocational history and other relevant factors.  Best-Way Concrete 
Company v. Baumgartner, 908 P.2d 1194 (Colo. App. 1995).   In Roop v. Estes/
Hi-Flier, W.C. No. 4-121-928 (ICAO, February 17, 1994), the Panel held that “the 
claimant’s testimony alone which the ALJ credited…, constitutes substantial, 
credible evidence of permanent total disability”.  As found, considering the 
Claimant’s present age (50), education (6th Grade in Mexico), lack of language 
skills in English, and lack of computer skills, Claimant is  a poor candidate for 
retraining—much less for being capable of earning wages  in the competitive 
labor market on a reasonably sustainable basis.  One human factor is the 
Claimant’s ability to maintain employment within her physical abilities.  This is 
because the ability to earn wages inherently includes consideration of whether 
she is  capable of getting hired and sustaining employment.  Furthermore, 
occasional performance of physical activities  that are useful in the labor market 
does not preclude a finding of permanent total disability if the evidence indicates 
that a claimant is unable to sustain the activities  for a sufficient period of time to 
be hired and paid wages.  Moller v. North Metro Community Services, W.C. No. 
4-216-43 (ICAO, August 6, 1998).  As found, Claimant is not capable of 
reasonably sustaining employment in the competitive labor market.

j. Where the possibility of being retrained for employment exists, and 
where respondents have not offered vocational rehabilitation services, and where 
the injured worker would need professional assistance to be vocationally 
rehabilitated, such retraining is  not feasible or accessible, and, therefore, a 
finding of permanent total disability is  proper.  Drywall Products v. Constuble, 832 
P.2d 957 (Colo. App. 1991), cert. denied.  See also Professional Fire Protection, 
Inc. v. Long, 867 P.2d 175 (Colo. App. 1993). As found, Claimant is not even a 
good candidate for retraining.  

k.  Employability depends upon the existence of employment that is 
reasonably available to a claimant under her particular circumstances.  ALJ’s 
have the discretion to make reasoned judgments  concerning a claimant’s 
employability based on the physical restrictions, the claimant’s  capacity to travel, 
the availability of transportation, and the scope of the labor market in the 
claimant’s community.  Weld County School District RE-12 v. Bymer, 955 P.2d 
550 (Colo. 1998).  As found, the Claimant herein is  permanently and totally 
disabled.  She has permanent impairment  as reported by the DIME physician, 
Dr. Fall.  Dr. Raschbacher reported Claimant’s permanent restrictions as no 
squatting, no crawling or kneeling; limit climbing to ½ hour per day; spend most 
the day seated; avoid lifting from squatting position.  Dr. Raschbacher stated that 
reasonable restrictions for Claimant’s upper extremity would be no repetitive use 
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of the right hand, no sustained, frequent or continual gripping, grasping, 
squeezing, lifting, or pinching.  All of the above should be limited to occasional.  
Claimant performed full effort during her FCE and it showed that she is limited in 
lifting only 10 lbs. occasionally only and nothing frequently.  She is able to stand 
and walk only 10 to 15 minutes on an occasional basis  and exhibited impaired 
manipulative abilities.  As found, Claimant is  a Spanish speaking, 50 year old 
individual with a 6th grade education in Mexico.  Her husband observed that she 
had difficulty with all household tasks, walking and getting around. Lee White 
provided a credible and convincing report that, given the medical restrictions both 
for the right knee and the upper extremity (causally and non-causally related to 
the admitted injury), there are no jobs Claimant would be able to locate, obtain 
and retain because there are other factors which impede her, including significant 
problems with her right upper extremity, some causally related to the admitted 
injury and others not related.  Claimant made a thorough job search that included 
approximately 200 job contacts  and required the assistance of her daughter-in-
law and her husband to accomplish this.  As found, because Claimant wishes to 
be productive does  not make her able to obtain, carry out and/or retain a job in 
the labor market.  As found, Respondents implied argument that Claimant’s job 
search is  not credible and Claimant had no intention of finding work is without 
visible evidentiary means of support. 

Affirmative Defense of Refusal of Offer of Employment  

l. Section 8-42-111 (3), C.R.S. (2008) states:  “A disabled employee 
capable of rehabilitation which would enable the employee to earn any wages…
who refuses an offer of employment by the same or other employer…shall not be 
awarded permanent total disability.”  The offer of employment refused must be of 
employment the Claimant could pursue on a reasonably sustainable basis.  See 
Weld County School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998); Joslins 
Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).  
Also see Martinez  v. Elaine E. Foss, W.C. No. 4-240-066, (ICAO, June 24, 1998).  
As found, there was  no persuasive proof that Claimant could pursue the “coin 
counting” job on a reasonably sustainable basis. It is speculative that she could 
pursue and maintain employment in this extremely limited job across town.  
Consequently, the Claimant not accepting the “coin counting” job does not 
preclude a determination that she is permanently and totally disabled. 

 m.         Section 8-42-111(3), C.R.S. (2008), creates  an affirmative defense 
to a claim for PTD benefits  that applies  when a claimant has first established 
a prima facie case of PTD. See Drywall Products v. Constuble, supra.  
Respondents, however, did not endorse the issue of refusal of an offer of 
employment in their Response to Application for Hearing, or at the 
commencement of the hearing. As found, they first raised this  affirmative 
defense in their answer brief, filed on July 29, 2008.  See Kersting v. Industrial 
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Commission, 39 Colo. App. 297, 567 P.2d 394 (1977) [an affirmative defense 
must be explicitly plead or it is waived]; Climax Molybdenum Co. v. Walter, 
812 P.2d 1168 (Colo. 1991); Drywall Products v. Constuble, supra. Thus, this 
defense was waived, and it is not incumbent upon the ALJ to enter findings of 
fact concerning the issue. See Johnson v. Denver Tramway Corp., 115 Colo. 
214, 171 P.2d 410 (1946); Kersting v. Industrial Commission, supra.
 
 n.         In Romero v. Castle Rock Construction Co., W.C. No. 4-390-451 
(ICAO, March 14, 2000), the claimant testified that his pain and rigidity in his 
neck prevented him from driving to the remote job sites contemplated by the 
offered employment.  The Panel stated, “The fact that the Claimant’s driving 
limitation is not the result of an express ‘medical restriction,’ is not 
dispositive.”  The ALJ’s authority to consider “human factors,” including the 
Claimant’s “general physical condition,” permits the ALJ to consider a “wide 
variety of evidence including the Claimant’s  ability to handle pain and the 
perception of pain.”  Therefore, ICAO determined that the claimant’s refusal to 
accept the employment was objectively reasonable.  As  found, Claimant was 
unable to accept the coin-counting job offer because it was far from her home 
and she has difficulty driving.  The job was near Golden, Colorado.  Claimant 
lives in northeast Denver.  Claimant testified that after five to ten minutes of 
driving she has  to ask someone to take over for her due to the pain.   
Claimant stated, “I have a hard time driving, because I have trouble using – 
well, using the pedal and the gas and the break, and trouble with my arm 
using the steering wheel also, so I’m worried about causing or having an 
accident.  I cannot drive far.”  Therefore, Claimant’s refusal to accept this  offer 
was objectively reasonable.

Apportionment

o.       Apportionment is an affirmative defense.  It is Respondents burden 
to prove this defense.  Section 8-43-210, C.R.S. (2008).  See Anderson v. 
Brinkhoff, 859 P. 2d 819 (Colo. 1993); Askew v. Industrial Claim Appeals Office, 
927 P. 2d 1333 (Colo. 1996).   Apportionment in a permanent total disability case 
is  not appropriate when no former employer to whom to apportion can be found 
and apportionment would have been to the long deceased Subsequent Injury 
Fund.  United Airlines, Inc. v. Industrial Claim Appeals Office (the Bowland case), 
993 P.2d 1152 (Colo. 2000).  As found, Respondents  also failed to prove this 
affirmative defense.

p. Congenital conditions, uninfluenced by intervening causes or 
injuries are not subject to apportionment.  In Absolute Employment Services v. 
Industrial Claim Appeals Office, 997 P.2d 1229 (Colo. App. 1999), the 
respondents argued that PTD benefits should be reduced because the claimant 
was legally blind from birth and had a low IQ.   Respondents’ vocational expert in 
Absolute Employment testified that these two conditions reduced claimant’s 
access to 85% of the labor market.  In denying apportionment, the Court of 
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Appeals held that these two conditions represented the claimant’s  innate, 
baseline capacity to meet personal, social or occupational demands, not an 
alteration in the capacity to meet these demands.  Although the facts in Absolute 
Employment are extreme, there is a compelling analogy to the facts in the 
present case.  
Pursuant to the “full responsibility rule,” and in the absence of another 
entity to whom to apportion liability, the employer on the risk at the time of 
the compensable injury is generally liable for the entire disability.  
Resouces One, LLC v. Industrial Claim Appeals Office, 148 P.3d 287, 288 
(Colo. App. 2006).  As found, there is no entity to apportion the Claimant’s 
pre-existing, non-work related conditions that contributed to her PTD, 
although the compensable injuries contributed significantly to her PTD.  To 
accept Respondents argument would render the Claimant similar to Philip 
Nolan, the man without a country, it would render her a permanently and 
totally disabled individual, whose compensable injuries contributed 
significantly to her PTD, without any source of full PTD benefits in the 
workers’ compensation system.

Change of Physician

           q.        Respondents are obliged to provide a physician willing to render 
treatment so long as  it is  reasonably necessary. Tellez v. Teledyne Water Pik, 
W.C. No. 3-990-062  (ICAO, March 24, 1992); aff'd., Teledyne Water Pik v. ICAO, 
(Colo. App. No. 92CA0643, December 24, 1992) [not selected for publication].  
Upon a proper showing, the injured worker may procure permission at any time 
to have a physician of the worker’s selection attend said worker.  Section 
8-43-404(5)(a), C.R.S. (2008).  An ALJ has broad discretion in authorizing a 
change of physician so long as that decision is supported by substantial 
evidence.  Brenneman v. McDuff Electronics, W.C. No. 3-936-449 (ICAO, 
November 14, 1991)).  Accordingly, even a finding that a particular doctor “is not 
sympathetic to Claimant’s complaints” is sufficient ground for authorizing a 
change if supported by the evidence.  Ramirez v. Excel Corporation, W.C. No. 
3-990-123 (ICAO, March 16, 1993).  Similarly, a claimant in need of further 
medical treatment, who had developed “a mistrust” of her doctor after being told 
that further treatment was unnecessary, was entitled to a change of physician.  In 
Re Claim of Carson v. Wal-Mart, W.C. No. 3-964-079  (ICAO, April 12, 1993).  As 
found, Dr. Raschbacher ignored the Claimant and she wanted a change of 
physician to Dr. Yamamoto.  Dr. Raschbacher also informed Claimant that he 
would not make any other referrals unless the insurance company authorized 
them.  Dr. Diaz strongly advised against sending Claimant back to Dr. 
Raschbacher.  As found, substantial evidence exists that allows reasonable 
inferences that the Claimant did not trust Dr. Raschbacher and should be entitled 
to a change of physician.  As found, Claimant established that a change of 
physician to Dr. Yamamoto is warranted.

Grover Medical Benefits
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  r.         Where an injured worker reaches MMI but requires medical care 
to prevent her condition from deteriorating, it is permissible to leave medical 
benefits open subsequent to the final award.  Grover v. Industrial Commission, 
759 P.2d 705 (Colo. 1988).  As found, Claimant continued to require medications 
for pain related to her work injuries, including ibuprofen and acetaminophen.  
Further, Dr. Failinger specifically made two referrals.  One referral was to Dr. 
Gershoff for the right elbow epicondyltis.  Dr. Failinger was an ATP and he made 
referrals within the chain of referrals.  Bestway Concrete v. Industrial Claim 
Appeals Office, 984 P.2d 680 (Colo. App. 1999).  To be authorized, all referrals 
must remain within the chain of authorized referrals.  Mason Jar Restaurant v. 
Industrial Claim Appeals Office, 862 P. 2d 1026 (Colo. App. 1993); One Hour 
Cleaners v. Industrial Claim Appeals Office, 914 P. 2d 501 (Colo. App. 1995).  As 
found, based on Dr. Failinger’s  referrals, Dr. Gershoff is within the causally 
related authorized chain of referrals and the treatment is reasonably necessary to 
treat the claimant’s  post maximum medical improvement work related complaints.  
Although referrals for the treatment of Claimant’s  hand may have been within the 
authorized chain of referrals, the condition of the Claimant’s right hand, as found, 
is not causally related to her compensable injuries.  

Bodily Disfigurement

              s.         If an employee is seriously, permanently disfigured about the 
head, face, or parts of the body normally exposed to public view, in addition to all 
other compensation benefits provided in the Act, the director may allow 
compensation, not to exceed two thousand dollars, to the employee who suffers 
such disfigurement.  C.R.S. Section 8-42-108, C.R.S. (2008)  [HB 07-1297 states 
that the effective date is July 1, 2007 and it shall not apply to injuries occurring 
on or before the effective date.]

 t. A disfigurement award should be based on an observable 
compromise of the natural appearance of a person.  See Arkin v. Industrial 
Commission, 145 Colo. 463, 358 P.2d 879 (1961); Twilight Jones Lounge v. 
Showers, 732 P.2d 1230 (Colo. App. 1986).  As found, the Claimant’s  bodily 
disfigurement is an observable compromise of her physical appearance including 
a disfigurement in the form of scars  and swelling.  Her right lower extremity 
surgical scars include a keloid scar on the right knee, an indented one half inch 
scar below the knee cap and a third one half inch scar on the lateral aspect of 
her knee. All of these disfigurements are plainly visible to public view.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Respondents affirmative defense of apportionment is hereby 
denied and dismissed.
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 B. Respondents affirmative defense of “refusal of offer of employment” 
is hereby denied and dismissed.

C. Respondents shall pay the costs of all authorized,causally related 
and reasonably necessary medical care and treatment to maintain her at 
maximum medical improvement, according to the Division of Workers’ 
Compensation Medical Fee Schedule.

 D.  Effective June 13, 2008, a change of physician to David Yamamoto, 
M.D., is hereby granted, and Dr. Yamamoto shall henceforth be the Claimant’s 
authorized treating physician.
 

E. Respondents shall pay the Claimant permanent total disability 
benefits of $164.46 per week, or $23.49 per day, from January 25, 2007, the date 
of maximum medical improvement, and continuing for the rest of the Claimant’s 
natural life.  For the period from January 25, 2007 through June 13, 2008 (the 
hearing date), both dates  inclusive, a total of 506 days, Respondents  shall pay 
the Claimant aggregate permanent total disability benefits of $11,888.11 less the 
$8,830.51 credit, in the net aggregate amount of $3,057.60, which is payable 
retroactively and forthwith.  From June 14, 2008 and continuing for the rest of the 
Claimant’s natural life, Respondents  shall pay the Claimant permanent total 
disability benefits of $164.46 per week, less any offsets permitted by law.

 F. For and on account of Claimant’s bodily disfigurement as 
hereinabove described, Respondents shall pay the Claimant $1,500.00, payable 
in one lump sum in addition to all other benefits due and payable.
 

G. Respondents may take credit for all of the scheduled permanent 
partial disability benefits paid pursuant to the Final Admission of Liability, dated 
August 17, 2007, in the aggregate amount of $8,830.51 as hereinabove 
calculated.

H. Respondents are entitled to all offsets permitted by law.

I. Respondents shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts due and not paid when due.

J. Any and all issues not determined herein are reserved for future 
decision.

DATED this______day of February 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 3-671-044

ISSUES

 The issue presented for determination was Claimant’s appeal of denial of 
admission into the Major Medical Insurance Fund (“MMIF”) for her injury of April 
5, 1979.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the Judge finds as fact:

 1. Claimant sustained a compensable injury on April 5, 1979 while 
employed for Cyprus  Mines Corporation (“Employer”), insured by Truck 
Insurance Exchange (“Insurer”).  On that date, Claimant slipped and fell in a 
puddle of water injuring her knees.

 2. Between 1979 and 1983 Claimant received medical treatment and 
surgeries for her knee injuries.

 3. On October 13, 1983 Claimant entered into a Stipulation for 
Settlement and Final Release of all Claims (“Settlement”).  In exchange for her 
release of her rights  to compensation and benefits, including medical benefits, 
under the Workers’ Compensation Act, Claimant received the sum of $21, 331.87 
of which $4, 667.97 was for the remaining liability of the Insurer for medical 
benefits under the statutory cap on the Insurer’s liability for medical expense 
under the statutory provisions in effect at the time of Claimant’s injury.

 4. At the time Claimant entered into the Settlement, Insurer had paid 
$15,332.03 in medical expenses on account of Claimant’s injury.

 5. Claimant returned to the State of Colorado in 1998 and began to 
experience increasing symptoms in her knees.  Claimant was employed at that 
time by J.D. Edwards Co. and had personal health insurance through that 
employer.  Claimant selected Dr. Reister to provide treatment for her knees 
through her personal health insurance and Dr. Reister became Claimant’s 
authorized treating physician.

 6. Claimant later changed employers  and Dr. Reister was no longer 
covered under her personal insurance plan with her new employer.  On the 
recommendation of a friend, Claimant then selected Dr. Boublik of the Steadman-
Hawkins Clinic to provide her with additional treatment for her knees.
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 7. Dr. Reister did not refer Claimant to Dr. Boublik.  Claimant did not 
make a request for a change of physicians from Dr. Reister to Dr. Boublik.  Dr. 
Boublik is not an authorized treating physician for purposes of Claimant’s work 
injury.

 8. Claimant first applied for admission into the MMIF on February 27, 
2008.  Claimant stated on her Application for Admission into the fund that she 
had spent a total of $7,140.72 in medical expenses and that her present treating 
physicians were Dr. Kendall Lubick and Dr. Martin Boublik.

 9. By letter dated March 20, 2008, Lucinda Ridley, Claims Adjuster 
Supervior Special Funds Unit of the Division, advised Claimant that Dr. Boublik 
was considered to be an unauthorized physician and that Dr. Reister would be 
considered the authorized physician for Claimant’s work injury.  Ms. Ridley further 
advised that any expenses  associated with treatment by Dr. Boublik would not be 
paid by MMIF.

 10. In a letter to Claimant dated April 14, 2008, Ms. Ridley noted that 
Claimant had selected Dr. Reister for treatment of her knee injury when she had 
moved back to Colorado.  Mr. Ridley again advised Claimant that if she needed 
further treatment for her knee injury and wished to use the expenses for such 
treatment to meet the requirement for admission into MMIF she would need to 
return to Dr. Reister.

 11. By Order dated April 29, 2008, Bob Summers, Director of the 
Division, denied Claimant’s  Application for admission into the MMIF.  As found by 
Director Summers, Claimant’s authorized treating physician was Dr. John Reister, 
M.D.  The Director further ordered that Claimant may make re-application for 
admission into the MMIF once her authorized medical expenses have met or 
exceeded the $20,000 limit of liability.

 12. Director Summers issued a Corrected Order dated May 20, 2008 
dismissing Claimant’s Application for admission into the MMIF.  Director 
Summers corrected that prior order noting that $15,332.03 in medical expenses 
had previously been paid by the Insurer and that Claimant may make re-
application for admission to the MMIF once she can establish that authorized 
expenses for the injury to her knees met or exceeded the $20,000 threshold. 

 13. As a result of Director Summers Corrected Order Claimant must 
establish medical expenses of $4,667.97 for treatment of her knee injuries  from 
an authorized treating physician in order to establish the basis for admission into 
the MMIF.

 14. Claimant filed a second Application for Admission on June 2, 2008.  
Claimant submitted with this Application a spreadsheet of her medical expenses 
totaling $5,533.86.  Of these expenses, only $35.84 were expenses for treatment 
by Dr. Reister.
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 15. By letter dated June 14, 2008 Director Summers  effectively denied 
Claimant’s re-application for admission into the MMIF and noted that factual 
issues were present that required resolution by an Administrative Law Judge.

 16. Claimant filed an Application for Hearing on July 2, 2008 requesting 
a hearing.  

 17. Claimant has failed to prove, by a preponderance of the evidence, 
that she has incurred medical expenses for treatment of her knee injuries from 
authorized treating physicians equal to or exceeding $4,667.97.  Claimant has 
failed to prove by a preponderance of the evidence the basis  for admission into 
the MMIF.

CONCLUSIONS OF LAW

18. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings  as unpersuasive.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).

19. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents and a workers compensation claim shall be decided 
on its merits. Section 8-43-201 (2008) C.R.S.

20. WCRP 14-2(A) governs appeals from orders denying admission to 
the MMIF and  provides:

“A party who is  dissatisfied with an order dismissing or denying an 
application for admission or dissatisfied with a written denial of 
benefits may apply for a hearing with the Office of Administrative 
Courts within 30 days from the date of the order.”

Claimant’s original application for admission into the MMIF was denied by the 
Order of Director Summers of April 29, 2008 and the Corrected Order of May 20, 
2008.  Although Claimant did not timely request a hearing after entry of these 
orders, Claimant re-applied for admission into the MMIF on June 2, 2008.  That 
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Application was denied by the Director’s  letter of June 14, 2008.  Claimant then 
timely requested a hearing under WCRP 14-2(A) by filing an Application for 
Hearing on July 2, 2008.  Claimant’s appeal of the Director’s denial of her re-
application for admission into the MMIF is timely.

 21. Medical treatment is compensable under the Workers’ 
Compensation Act (“Act”) where it is provided by an authorized treating 
physician.  Bunch v. Indus. Claim Appeals Office, 148 P.3d 381,383 (Colo. App. 
2006).  If a claimant obtains unauthorized medical treatment, the employer or its 
insurer are not required to pay for it.  Yeck v. Indus. Claim Appeals Office, 996 P.
2d 228 (Colo. App. 1999).  The Act does not permit a claimant to change 
physicians or to employ additional physicians without notice to the employer or its 
insurer.  See, Pickett v. Colorado State Hospital, 513 P.2d 228 (Colo. App. 1973).  
An employer is liable for expenses  incurred when as  part of the normal 
progression of authorized treatment for a compensable injury an authorized 
physician refers claimant to another physician or physicians.  Greager v. Indus. 
Comm’n, 701 P.2d 168 (Colo. App. 1985).  By virtue of the provisions of Section 
8-46-202, C.R.S. the MMIF stands in the shoes of the employer and insurer to 
provide benefits for qualified employees in addition to the benefits available 
under the Act.  Jefferson County Sch. Dist. R-1 v. Div. of Labor, 791 P.2d 1217 
(Colo. App. 1990).  As such, had Claimant wished to have Dr. Boublik considered 
as an authorized treating physician for purposes of her claim and to establish the 
payment of expenses sufficient to qualify her for admission into the MMIF 
Claimant would have either had to obtain a referral from Dr. Reister to Dr. Boublik 
or make a request to change physicians  to the Division.  See, Section 8-43-404
(5)(a), C.R.S., previously Section 8-51-110(5), C.R.S., (1986).  As found, Dr. 
Boublik is not an authorized treating physician and the expenses for his 
treatment of Claimant’s knee injuries may not be considered for the purpose of 
establishing the necessary amount of medical expenses  to qualify Claimant for 
admission into the MMIF.  Additionally, as the authorized expenses for treatment 
by Dr. Reister fall below the amount necessary for Claimant to establish 
admission into the MMIF, the Claimant has failed to prove entitlement to 
admission into the MMIF.

 22. In light of the above findings and conclusions, the Judge does not 
address the additional arguments raised by the Division that a portion of 
Claimant’s claimed expenses were for treatment of unrelated conditions or 
conditions that arose after closure of the MMIF or the application of the equitable 
doctrine of laches. 

ORDER

 It is therefore ordered that:

 The written decision of the Director dated June 14, 2008 denying 
Claimant’s application for admission into the Major Medical Insurance Fund is 
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affirmed and Claimant’s Application for Admission into the Major Medical 
Insurance Fund dated June 2, 2008 is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  February 6, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-770-651

ISSUES

 Whether Respondents should be permitted to suspend Claimant’s 
compensation for temporary partial benefits  under the provisions of Section 
8-43-404(3), C.R.S.  

FINDINGS OF FACT

 The following facts were stipulated to by the parties:

 1. Claimant is  temporary partial disability (“TPD”) benefits  at the rate 
of $212.27 per week as a result of the injury that is the subject of this claim.  
Claimant was working in a modified duty job for Employer until September 8, 
2008.

 2. Claimant’s last day of work for Employer was September 8, 2008.  
After Claimant left employment, Claimant relocated to Europe to help care for his 
mother.  Claimant is a native of Bosnia.

 3. Prior to leaving employment with Employer, Claimant requested 
and was granted leave under the Family Medical Leave Act (“FMLA”).

 4. On December 2, 2008 Claimant wrote Employer advising that he 
would not be returning to Colorado at the end of his  FMLA leave but instead 
would be staying in Europe with his mother until March 2009.

 5. Respondents do not have a present address for Claimant in 
Europe.  Since Claimant’s  absence from the United States Respondents have 
sent Claimant’s benefits checks to his attorney.
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 6. At the time Claimant left Colorado, Respondents  were providing 
Claimant with medical treatment.  Claimant last treated with the authorized 
treating physician (“ATP”), Dr. Linda Mitchell, M.D. on August 18, 2008.

 7. At the time of his last visit with Dr. Mitchell Claimant was referred 
for an epidural steroid injection.  Claimant was scheduled to return for a follow up 
visit with Dr. Mitchell on September 28, 2008.  Claimant did not obtain the 
injection and did not attend the follow up visit of September 28, 2008 with Dr. 
Mitchell.

 8. At all times since Claimant’s  last visit with Dr. Mitchell on August 18, 
2008 Respondents have offered Claimant medical treatment in Colorado for his 
work related injury.

 9. In the event Claimant returns to Colorado, such that he can resume 
treatment with the ATP, Respondents  will provide Claimant treatment that is 
reasonable, necessary and causally related to the injury such that Claimant can 
reach maximum medical improvement (“MMI”).  As of the date of Claimant’s 
return to treatment Respondents agree to resume payment of temporary 
disability benefits pursuant to law and if applicable.

 10. Respondents filed a Petition to Modify, Terminate or Suspend 
Compensation on December 12, 2008 seeking to suspend Claimant’s 
compensation based upon Claimant’s residence in Europe.

 11. Claimant currently resides in Munich, Germany.  Claimant will file a 
change of address  with the Division of Workers’ Compensation and 
Respondents.  Claimant wishes to obtain medical treatment in Germany and 
requests Respondents to designate a treating physician in Munich.

 Based upon the evidence presented, the ALJ makes these additional 
findings of fact:

 12. Claimant was evaluated by Dr. Mitchell on June 25, 2008.  Claimant 
had last been seen by Dr. Mitchell on May 19, 2008 as he had been out of town 
for about a month due to a death in the family.  Dr. Mitchell referred Claimant for 
a sympathetic block and scheduled a follow up appointment for July 7, 2008.

 13. At the time Claimant was seen by Dr. Mitchell on August 18, 2008 
Dr. Mitchell continued Claimant on modified duty.  Dr. Mitchell stated in her 
August 18, 2008 report that MMI status was “unknown”.  

 14. Respondents have scheduled Claimant for a follow up examination 
with Dr. Mitchell for February 5, 2009 and notified Claimant’s counsel of this 
appointment by letter.
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 15. Claimant is willing to cooperate with medical treatment for his injury.  
Respondents do not claim that Claimant is refusing medical treatment or refusing 
to attend appointments with the ATP. 

DISCUSSION AND CONCLUSIONS OF LAW

16. The Judge's  factual findings  concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as  unpersuasive.  Magnetic Engineering, Inc. v. 
ICAO, 5 P.3d 385 (Colo. App. 2000).

17. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of claimant nor in favor of the rights  of Respondents.  Section 
8-43-201, supra.

18. In support of their Petition to Suspend, Respondents  rely upon the 
first sentence of Section 8-43-404(3), C.R.S. which provides:

“So long as the employee, after written request by the employer or 
insurer, refuses to submit to medical examination or vocational 
evaluation or in any way obstructs same, all right to collect, or to 
begin or maintain any proceeding for the collection of, 
compensation shall be suspended.”

The first two sentences of Section 8-43-404(3), C.R.S. have been held to create 
a two-tiered system of sanctions for refusal to submit to medical examinations.  
The first sentence, as relied upon by Respondents, permits a temporary 
suspension of the right to collect benefits for the period during which the claimant 
refuses to attend the medical examination.  The second sentence creates a 
permanent bar if claimant refuses to attend the examination after being ordered 
to do so.  Magnetic Engineering, Inc., supra at 388-89.  The refusal to attend 
must occur after written request by the employer or insurer.

19. The first sentence of Section 8-43-404(3), C.R.S. has been held to 
apply to the failure of claimant to attend appointments  with an examining 
physician, Sigala v. Indus. Claim Appeals Office, 159 P.3d 785 (Colo. App. 2006), 
rev’d on other grounds, Sigala v. Atencio’s Market, 184 P.3d 40 (Colo. 2008), 
while it is the third sentence of Section 8-43-404(3), C.R.S. that has been held to 
apply to a claimant’s failure to attend appointments with a treating physician.  
Sigala v. Indus. Claim Appeals Office, supra at 788; Dziewior v. Mich. Gen. Corp., 
672 P.2d 1026 (Colo. App. 1983).
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20. As found, Respondents do not argue that Claimant has refused to 
attend appointments with the ATP or that Claimant has refused medical 
treatment.  Respondents argue that Claimant’s temporary relocation to Europe to 
care for his mother constitutes an obstruction of Respondents ability to provide 
Claimant with medical treatment to enable him to reach MMI, and 
correspondingly, allow Respondents to terminate the TPD benefits  being paid.  
Section 8-42-106(2)(a), C.R.S.  The ALJ concludes that in this instance 
Respondents reliance upon the first sentence of Section 8-43-404(3), C.R.S. to 
support suspension of benefits is misplaced.  First, Claimant has not refused to 
attend an appointment with an examining physician.  Accordingly, the first 
sentence of Section 8-43-404(3) is  not applicable.  In addition, Respondents did 
not present evidence that Claimant refused to attend an appointment after written 
request to do so by the employer or insurer.  The evidence of a written request 
here pertained to a request for the Claimant to return to the ATP for an 
examination later on the day of the hearing.  At the time of hearing, it was 
unknown whether Claimant would attend that appointment.  The ALJ therefore 
concludes that the first sentence of Section 8-43-404(3) and the facts of this case 
do not support Respondents Petition to Suspend Claimant’s benefits.

21. The ALJ would not reach a different result were the provisions of 
the third sentence of Section 8-43-404(3), C.R.S. to be applied to the facts.  The 
third sentence of Section 8-43-404(3) provides:

“If any employee persists in any unsanitary or injurious practice 
which tends to imperil or retard recovery or refuses to submit to 
such medical or surgical treatment or vocational rehabilitation as is 
reasonably essential to promote recover, the director shall have the 
discretion to reduce or suspend the compensation of any such 
injured employee.”

Again, Respondents do not argue that Claimant has refused to submit to medical 
or surgical treatment reasonably essential to promote Claimant’s recovery from 
his work injury.  Respondents have also not argued that Claimant has engaged in 
any injurious practice.  Even in the presence of evidence of refusal to submit to 
treatment, the ALJ must make a factual determination concerning the 
reasonableness of the refusal in determining whether to exercise the discretion to 
reduce or suspend a claimant’s benefits under the third sentence of Section 
8-43-404(3).  MGM Supply v. Indus. Claim Appeals Office, 62 P.3d 1001 (Colo. 
App. 2002).  And, assuming arguendo that Claimant attends the appointment 
with the ATP scheduled for later on the day of hearing, the suspension of benefits 
is  only temporary and Claimant would not lose any benefits  once the basis for 
cessation of benefits was removed.  Dziewior, supra at 1020-30.  Sigala v. 
Atencio’s Market, supra, (the term “suspend” does not connote a permanent loss 
of benefits; decided under the provisions of Section 8-42-105(2)(c), C.R.S.).

ORDER
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 It is therefore ordered that:

 Respondents Petition to Modify, Terminate or Suspend Compensation 
dated December 12, 2008 is denied.

All matters not determined herein are reserved for future determination.

DATED:  February 6, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-756-394

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

Claimant,

v.

Employer,

and

Insurer/Respondents.

 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), o January 29, 2009, in Denver, Colorado.  
The hearing was digitally recorded (reference: 1/29/09, Courtroom 3, beginning 
at 8:51 AM, and ending at 11:20 AM).  

At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to Claimant’s counsel to be 
submitted electronically within 5 working days, giving Respondents 3 working 
days thereafter within which to file objections.  The proposed decision was  filed 



125

on February 4, 2009.  No timely objections were filed.  The matter was deemed 
submitted for decision on February 10, 2009.  After a consideration of the 
proposed decision, the ALJ has modified the same and hereby issues the 
following decision.

ISSUES
 

The issues to be determined by this decision concern The issues to be 
determined by this decision concern Claimant’s Petition to Re-open; if re-opened, 
average weekly wage (AWW); temporary total disability (TTD) benefits from 
September 13, 2008 and continuing; and, Respondents’ affirmative defense of 
“responsibility for termination.” 

Claimant has the burden of proof, by a preponderance of the evidence, on 
all issues with the exception of “responsibility for termination” and entitlement to 
take an unemployment insurance (UI) benefit offset of 100% against temporary 
disability benefits, in which case Respondents have the burden of proof by 
preponderant evidence.

 
FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

 1. Claimant suffered an admitted compensable injury to her low 
back arising out of the course and scope of her employment on November 6, 
2007.  Respondents filed a Final Admission of Liability (FAL), dated April 22, 
2008, for medical benefits, a maximum medical improvement (MMI) date of April 
9, 2008, and an AWW of $435.29.  For her admitted injury, Claimant treated with 
Craig Anderson, M.D., who became her authorized treating physician (ATP). 
Respondents relied on Dr. Anderson’s opinion at the time in filing the FAL. That 
FAL also admitted for medical treatment after MMI, and no temporary or 
permanent disability benefits. 

2. Claimant continued to work for the Employer after the date of MMI, 
in her regular job, earning $15.07 per hour for a 40-hour week as of her last day 
of work for the Employer.  She had received a raise in March of 2008 from 
$14.63 per hour to $15.07 an hour.  This rate yields an AWW of $602.80.  This 
amount fairly reflects Claimant’s temporary wage loss after she was terminated 
from employment.  This AWW yields  a TTD rate of $401.87 per week, or $57.41 
per day.

3. In June of 2008, Claimant returned to see Dr. Anderson because of 
continued pain in her back and neck that had worsened.  Dr. Anderson initially 
placed Claimant on restrictions, and began to treat her for the worsening of 
condition. He set a follow up appointment for July 2, 2008, and indicated that 
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Barry Ogin, M.D., could be consulted for injections if needed.  Dr. Anderson’s 
report, attached to the Petition to Reopen establishes a worsening of condition 
since MMI.

4. Claimant’s condition continued to worsen though she remained at 
work throughout the summer of 2008. Claimant had received a warning in June 
of 2008 that she was not meeting expectations and was told that she needed to 
average 3 refunds per hour to be able to meet the Employers’ goals for her.

5. Claimant kept records of her production and believed that she was 
able to average 3 refunds per hour for the remainder of the summer. The 
Employers’ records indicate that she averaged 3.17 refunds per hour in July, 2.97 
refunds per hour in August and 3.03 refunds per hour in September. This  was 
done while Claimant continued to treat on a regular basis with Dr. Anderson for 
her injury.  Tanya Pickett, Claimant’s supervisor testified that the 2.97 refunds for 
August rendered Claimant’s performance below expectations. Pickett also 
indicated that Claimant’s was terminated for making phone calls on company 
time and for “poor attitude.”  Picket did not further explain what “poor attitude” 
meant.  Under the totality of the evidence, the ALJ infers  and finds that “poor 
attitude” meant that Claimant stood up for her rights, which is not an 
unreasonable stance in our constitutional republic.  The ALJ finds Pickett’s 
reasons for recommending that Claimant be terminated to be unfounded and/or 
unreasonable and lacking in credibility as a valid reason for terminating 
Claimant’s employment.

6. The Employer terminated the Claimant, allegedly for performance 
issues, on September 12, 2008, while Claimant was under medical restrictions 
from Dr. Anderson. Molly Niles, the former HR (human resources) director at 
Beacon, testified that the Claimant did not meet expectations, and that Claimant 
had used the company phone to call a radio station for a contest in August. 
Respondents’ Exhibit M, admitted into evidence, indicates that the Claimant’s 
phone made 85 outside calls on the days in question.  Claimant testified that she 
made the calls while on her break and lunch time, and that the reason the 
number of calls  was so high is  because she used the redial on the phone to 
repeatedly call when she got a busy signal. There was no persuasive evidence 
offered by the Employer to refute Claimant’s testimony that the calls  were made 
in her personal time and not on company time. Claimant also testified that other 
employees were engaged in the same activity, but none were disciplined.  Niles 
stated that it was not a violation of company rules for employees to make 
persona calls on their break or lunch time.  Respondents have failed to prove, by 
preponderant evidence that Claimant’s  employment was terminated because of a 
volitional act on Claimant’s part.  Not measuring up to expectations

7. Claimant was in treatment with Dr. Anderson that has escalated 
over the months following her termination. She has now seen Dr. Ogin for 
injections and has had diagnostic testing done.  Dr. Anderson formally requested 
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the Respondents to re-open her case. The Claimant’s current diagnosis is lumbar 
pain with lumbar disk herniation. She is on temporary restrictions from Dr. 
Anderson and is not working. 

8. Respondents have proven, by preponderant evidence that the 
Claimant received unemployment insurance (UI) benefits  of $706.00 every two 
weeks and has been receiving those benefits  since October 5, 2008. This 
calculates to $353.00 per week. Claimant has not worked since the date of her 
termination on September 12, 2008.

9. Claimant herein has proven by a preponderance of the evidence 
that she has sustained a worsening of condition subsequent to the filing of a FAL 
in her case. The Alj finds  that the worsening that was described in her testimony 
and supported by the medical evidence submitted herein is  sufficient to support 
her petition to Re-open. The totality of the evidence, including the numerous 
medical reports of Dr. Anderson, the ATP, indicate that Claimant’s  condition has 
worsened, beginning with Dr. Anderson’s report of June 16, 2008, wherein he 
places her on restrictions and reinstates  treatment which continues  as of the date 
of the hearing. Claimant has not been placed at MMI, nor has Dr. Anderson 
released her to un-restricted work since she began treating for her worsening of 
condition in June of 2008.

10. Claimant has also proven, by a preponderance of the evidence, 
that she has not worked or earned wages since September 13, 2008; that her 
ATP has not released her to return to un-restricted work; and, that she has not 
been declared to be at MMI by her ATP.  Therefore, the Claimant has been TTD 
since September 13, 2008 and continuing.  The period from September 13, 2008 
through October 4, 2008, both dates inclusive, is 21 days.  The period from 
October 5, 2008 through the hearing date, January 29, 2009, inclusive, equals 
116 days.

11. Respondents have failed to prove, by a preponderance of the 
evidence that Claimant was responsible for her termination through a volitional 
act on her part.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
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witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, Tanya Pickett’s testimony is  not credible because it is  not 
reasonable or probable.  Claimant’s testimony is straight forward, consistent, 
reasonable and credible.  The Employer’s  stated reasons for terminating the 
Claimant’s employment are not reasonable and, therefore, not credible.

 b. Dr. Anderson’s  medical opinions on the worsening of Claimant’s 
condition as of June 2008, and his physical restrictions, are essentially un-
contradicted.  See, Annotation, Comment: Credibility of Witness Giving Un-
contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining 
that the fact finder is not free to disregard un-contradicted testimony.  His 
opinions are reasonable and undisputed.  Therefore, the ALJ considers them 
controlling on the medical issues herein.

 c. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing a worsening of condition warranting re-opening and 
entitlement to additional benefits.  Sections 8-43-201 and 8-43-210, C.R.S. 
(2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. 
Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Industrial 
Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  Also, the burden of proof is 
generally placed on the party asserting the affirmative of a proposition.  Cowin & 
Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the 
evidence” is  that quantum of evidence that makes a fact, or facts, more 
reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. 
Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals 
Office (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. 
Cir. 2001).  As found, Claimant has sustained her burden with respect to re-
opening as of June 2008, and additional medical and indemnity benefits after her 
September 12, 2008 termination from employment.  Respindents have failed to 
sustain their burden with respect to Claimant’s alleged “responsibility for 
termination” through any volitional act on her part.

 d. Section 8-42-102(2)(d), C.R.S. (2008), sets  forth the method for 
calculating the AWW. The overall purpose of the statutory scheme is to calculate 
"a fair approximation of a claimant's wage loss and diminished earning capacity." 
Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993). The entire objective of the 
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wage calculation under the Act is to arrive at a fair approximation of a claimant's 
wage loss and diminished earning capacity.  Although the AWW is generally 
determined from an employee's  wage at the time of injury, if for any reason this 
general method will not render a fair computation of wages, the ALJ has long 
been vested with discretionary authority to use an alternative method in 
determining a fair wage. See Campbell v. IBM Corp, supra.. Here, the AWW is 
$602.80, based on Claimants credible testimony, and the wage records 
submitted herein, that indicate that she has been earning $15.07 per hour for 40 
hours a week since March of 2008.  The TTD rate is $401.86 per week, or $57.41 
per day.

e. In Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 
P.3d 1061 (Colo. App. 2002), the Court of Appeals held that the term 
"responsible" reintroduced into the Workers' Compensation Act the concept of 
"fault" applicable prior to the decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 
542 (Colo. 1995). Hence the concept of "fault" as it is used in the unemployment 
insurance context, is instructive for purposes of the termination statutes. In that 
context, "fault" requires that a claimant must have performed some volitional act 
or exercised a degree of control over the circumstances resulting in the 
termination. Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1995) 
opinion after remand 908 P.2d 1185 (Colo. App. 1985).  That determination must 
be based upon an examination of the totality of circumstances. Id., The burden to 
show that a claimant was responsible for her discharge is on the respondents. 
Colorado Compensation Insurance Authority v. Industrial Claim Appeals Office, 
18 P.3d 790 (Colo. App. 2000).   As found, Respondents did not sustain their 
burden of showing that Claimant was “responsible for her termination” through a 
volitional act on her part.

f. The question whether a claimant acted volitionally or exercised a 
degree of control over the circumstances of the termination is  ordinarily one of 
fact for the ALJ. Knepfler v. Kenton Manor, W.C. No. 4-557-781 [Industrial Claim 
Appeals Office (ICAO), March 17, 2004]. Specifically, the Claimant here did not 
commit a volitional act that made her responsible for her termination. The 
Employer has the right to terminate employment for any non-discriminatory 
reason, however,  the ALJ  finds Respondents’ alleged reasons, i.e.,  lack of 
productivity or alleged misuse of company property were not proven.  The lack of 
productivity is  not a volitional act on Claimant’s part under the circumstances of 
this case. 

        g.          To establish entitlement to temporary disability benefits, a claimant 
must prove that the industrial injury has caused a “disability,” and that she has 
suffered a wage loss that, “to some degree,” is the result of the industrial 
disability.  Section 8-42-103(1), C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 
898 P.2d 542 (Colo. 1995).   When a temporarily disabled employee loses his 
employment for reasons which are not her responsibility, the causal relationship 
between the industrial injury and the wage loss necessarily continues.  This is 
true because the employee’s  restrictions presumably impair her opportunity to 
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obtain employment at pre-injury wage levels.  Kiernan v. Roadway Package 
System, W.C. No. 4-443-973,  (ICAO, December 18, 2000).  Claimant’s 
termination in this case was not her fault but as a result of the Employer’s 
dissatisfaction with her.

        h.          Once the prerequisites for TPD and/or TTD are met (e.g., no 
release to return to full duty, MMI has  not been reached, a temporary wage loss 
is  occurring in modified employment or modified employment is no longer made 
available, and there is no actual return to work), TPD and TTD benefits  are 
designed to compensate for temporary wage loss. TTD benefits  are designed to 
compensate for a 100% temporary wage loss.  See Eastman Kodak Co. v. 
Industrial Commission, 725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 
799 P. 2d 461 (Colo. App. 1990).  As found, Claimant has been sustaining a 
100% temporary wage loss since September 13, 2008.  From October 5, 2008, 
she began receiving UI benefits of $353.00 per week.

 i. Section 8-42-103 (1) (f), C.R.S. (2008), provides for a 100% offset 
of UI benefits.  As found, Claimant began receiving UI benefits of $706.00 every 
two weeks and has been receiving those benefits  since October 5, 2008. This 
calculates to $353.00 per week. Claimant has not worked since the date of her 
termination on September 12, 2008.  Consequently, Respondents  are entitled to 
offset $353.00 per week against Claimant’s TTD rate of $401.86 per week, for a 
net TTD benefit of $48.86 per week, or $6.98 per day from October 5, 2008 and 
continuing during Claimant’s receipt of UI benefits.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A.  Respondents shall pay all the costs of Claimant’s authorized, 
causally related and reasonably necessary medical care and treatment, subject 
to the Division of Workers’ Compensation Medical Fee Schedule.

 B. For the period from September 13, 2008 through October 4, 2008, 
both dates  inclusive, a total of 21 days, Respondents  shall pay the Claimant 
temporary total disability benefits of $401.86 per week, or $57. 41 per day, in the 
aggregate amount of $1,205.58, which is payable retroactively and forthwith, 
without offset.
 
 C. From October 5, 2008 through January 29, 2009, both dates 
inclusive, a total of 116 days, Respondents shall pay the Claimant net temporary 
total disability benefits of $48.86 per week, or $6.98 per day, in the aggregate 
amount of $809. 68, that is  payable retroactively and forthwith.  Grand total 
retroactive temporary disability benefits, payable retroactively and forthwith, are 
$2,015.26. 
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 D. Respondents shall pay the Claimant net temporary total disability 
benefits (after the UI offset) of $48.86 per seek from January 30, 2009 and 
continuing until cessation thereof, or modification thereof,  is authorized by law.

 E. Respondents shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts due and not paid when due.

F. Any and all issues not determined herein are reserved for future 
decision.

DATED this______day of February 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-771-333

ISSUES

 The sole issue determined herein is compensability.

FINDINGS OF FACT

1.In 2006, claimant was struck in the face in an altercation and sought 
medical care.  A computed tomography (“CT”) scan showed mild disc narrowing 
and osteophyte formation at C5-6 and C6-7.  He apparently obtained no 
additional medical care at that time.

2.Claimant also suffered from bleeding ulcers, which caused nausea.

3.On July 22, 2008, claimant began work as a welder for the employer.  
Claimant, who lived in Colorado Springs, commuted daily to a construction job 
site in the southern part of the Denver metropolitan area.

4.Claimant had significant problems with absenteeism and tardiness on 
the job site.

5.After lunch on August 7, 2008, claimant returned to work on the seventh 
floor of the building under construction.  Claimant alleges that another employee, 
Mr. Rezak, hit claimant on the head with a large cardboard tube, causing 
claimant’s neck to snap to the side.  He alleges that he immediately complained 
to Mr. Heard about the “horseplay,” but he agrees that he did not report any injury 
at the time.  Claimant, nevertheless, testified that Mr. Heard told him to “walk it 
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off.”  He alleges that symptoms developed over the next couple of days and he 
then reported the injury to Mr. Frahm.  

6.Claimant’s wife testified that he stated on the evening of August 7, 2008, 
that he had been hit on the head with a cardboard pipe and “saw stars.”  She 
noticed that in two or three days, claimant was grabbing his  arm and complaining 
about numbness.

7.Mr. Fouts, an erector employed by the employer, observed the incident 
in which Mr. Rezak “flicked” claimant on his hard hat with a cardboard tube.  
Claimant’s head did not snap forward.  Both employees were laughing after the 
incident.  Claimant did appear angry and did not pick up any cardboard tube.  Mr. 
Fouts testified that the cardboard tube that claimant introduced as exhibit 5 was 
not the tube used by Mr. Rezak.  

8.Mr. Heard testified that claimant did not complain on August 7, 2008, 
about Mr. Rezak hitting him with a cardboard tube.  Mr. Heard testified that he 
was not working near claimant on the date in question.  Mr. Heard learned a “few 
days later” that claimant had blamed him for hitting claimant with the tube.  Mr. 
Heard testified that he did not tell claimant to “walk it off” and did not refuse a 
request for medical care.  Claimant did not report an injury and did not request 
medical care.

9.Mr. Frahm testified that claimant’s attendance was unacceptable and 
that he had informed claimant to show up for work or he would be replaced.  On 
August 19, 2008, claimant first reported to Mr. Frahm that he had suffered a neck 
injury in the August 7, 2008, incident.  Mr. Frahm did not refer claimant to a 
specific provider because claimant already possessed the new employee 
information packet that listed the authorized medical providers.  

10.On August 21, 2008, claimant sought treatment at Penrose Hospital 
emergency room.  Claimant’s wife testified that she took him to the emergency 
room because claimant’s face was red, he was holding his arm, and he could not 
remember things.  Claimant testified that he went because he suffered increasing 
symptoms of vomiting and neck spasm.  He reported a history of being hit on the 
head with a “heavy pipe” on August 7 and suffered symptoms within 30 minutes.  
The physician diagnosed a contusion and prescribed Flexeril.  Claimant did not 
report any history of his 2006 neck symptoms.

11.On August 22, 2008, claimant appeared for work and informed Mr. 
Frahm that he was taking Flexeril.  Mr. Frahm sent claimant home due to the fact 
that he was using a prescription drug.

12.Claimant was scheduled to return to work on August 25, 2008, but he 
called in to report that he suffered a flat tire.  Claimant returned to a tire store 
near his home in Colorado Springs to have the repair.  Claimant later talked to 
Mr. Frahm, who terminated his employment.



133

13.On September 22, 2008, claimant returned to work doing sheet metal 
work for Colony Metals.

14.On September 29, 2008, Dr. Ramaswamy examined claimant, who 
reported a history of being hit on the head on August 7 and suffering immediate 
symptoms.  Claimant omitted the history of the 2006 neck symptoms.  Dr. 
Ramaswamy diagnosed cervical spine strain, possible cervical radiculopathy, and 
headaches.  Dr. Ramaswamy prescribed medications and imposed restrictions.  
Claimant testified that he was referred for a new CT scan, but no such report was 
introduced as record evidence.

15.On December 13, 2008, Dr. Scott performed an independent medical 
examination (“IME”) for respondents.  Claimant denied any previous  neck 
problems and reported the history of the August 7 incident.  Dr. Scott diagnosed 
possible cervical sprain and “claimed” right upper extremity parasthesia with 
possible muscle contraction headaches.  He recommended obtaining preexisting 
medical records.

16.Claimant’s testimony is not credible.  The testimony of Mr. Fouts, Mr. 
Heard, and Mr. Frahm is  credible.  Claimant did not suffer an accidental injury on 
August 7, 2008.  The incident involved minimal contact with claimant, who also 
was laughing afterward.  Claimant did not immediately complain about the 
incident.  He did not retrieve the tube used by Mr. Rezak.  He did not seek 
medical treatment for a long time after the incident.  He made inconsistent 
statements of the time of the onset of symptoms.  Contrary to his testimony, 
claimant did not report any injury until August 19.  Claimant had preexisting 
degenerative conditions in his cervical spine.  Although aggravation of such 
preexisting conditions can lead to a new injury arising out of and in the course of 
employment, claimant did not suffer any such injury on this occasion.  The nature 
of the minor incident, the delay in reporting an injury, and the inconsistencies in 
claimant’s version of events all make it unlikely that he suffered the injury as 
alleged.

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is  compensable.  H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits  by a 



134

preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is  that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As  found, 
claimant has failed to prove by a preponderance of the evidence that he suffered 
an accidental injury on August 7, 2008.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for compensation and benefits  is  denied and 
dismissed.

DATED:  February 10, 2009  

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-331

ISSUES

The issues for determination include compensability and medical benefits 
(reasonable and necessary, related, authorized).

Based upon the findings and order below that the claim is  not 
compensable, the ALJ does not address the additional issues.

FINDINGS OF FACT

1. Claimant has worked as a drywall installer and welder for 
Respondent-Employer since 2006.  Claimant has worked off and on for 
Respondent-Employer as well as other employers doing drywall and welding 
work for the last ten years.   

2. Claimant testified that his work as a drywall installer and welder 
requires him to use his arms over his head on a repetitive basis.  When hanging 
drywall, Claimant uses his hand over his head at least 50% of the time.  When 
hanging “floating ceilings” Claimant uses  his hands over his head about 90% of 
the time.  Claimant testified that he has had ongoing problems with numbness in 
three digits  of his left hand for several years.  These symptoms generally occur at 
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the end of the day after installing drywall or hanging ceilings.  However, these 
symptoms had never been severe or long lasting enough to prevent him from 
working, and Claimant accepted these symptoms as part and parcel of being in 
his line of work.  

3. On Sunday, February 24, 2008 Claimant was traveling in his 
cousin’s vehicle.   While his  cousin was repairing a fuel line, Claimant noticed 
swelling in his left arm.   Claimant initially traveled to Animas Surgical Hospital 
Emergency Department.  A CT scan was  done which showed distention of the 
left subclavian vein.  Claimant was then taken by Durango Fire and Rescue to 
the Emergency Room at Mercy Regional Medical Center (MRMC).

4. On intake at MRMC, Claimant reported sudden onset of swelling.  
Claimant stated on intake that he did overhead work with sheetrock. Claimant 
also reported that he drank, but did not drink excessively the night before nor had 
he had any “positional or heavy sleep problems laying on one side or another…”    
Claimant was given an ultrasound of the left upper extremity which revealed 
“focal thrombrosis of the medial aspect of the left subclavian vein producing 
peripheral venous dilation and sluggish flow… [t]he subclavian vein clot is 
somewhat complex in appearance suggesting a combination of chronic and 
acute thrombrosis.”   Blood thinning medications were administered, and 
Claimant was  admitted for an overnight stay.  On February 25, 2008, Claimant 
underwent angioplasty and stent placement in the left subclavian vein.  The 
impression was “severe left subclavian vein stenosis at the thoracic inlet…”

5. During his  own personal time, Claimant had been working on a 
truck on Saturday, February 23, 2008 with help from his  cousin.  Claimant was 
changing the transmission in his personal vehicle, and was not performing this 
work in connection with his employment with Respondent-Employer.  Claimant 
testified that he and his cousin spent about six hours altogether working on the 
vehicle, although he did not perform physical labor during the entire six hour 
period.   Claimant’s actual physical work included removing bolts from various 
parts  of the truck.  Most of this  work was done while Claimant was under the 
vehicle on a creeper.      Claimant removed the bolts for the “cross member” (a 
brace that holds up the transfer case), drive shaft, and exhaust manifold in order 
to access the transmission and unbolt it.  Claimant’s cousin assisted in the 
removal of these parts  after Claimant had unbolted them.  Claimant estimated he 
took off 25-30 bolts in all.  In unscrewing the bolts, Claimant used his right hand 
to operate a socket wrench and would use his  left arm to lean on and to reach up 
and obtain the loosened bolts.  When Claimant used his  arms, they were 
outstretched straight from his shoulder or slightly above shoulder level.  The 
transmission was held by a transmission jack, so that Claimant did not have to 
hold it when it came loose.   After completing this work, Claimant had no 
symptoms of numbness or tingling in his left upper extremity.
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6. Following his treatment on February 24-25, 2008 at MRMC, 
Claimant missed about a week from work, but returned to work the following 
Monday.  Claimant resumed his regular duties in March 2008, but eventually left 
his employment with Respondent-Employer on or about May 8, 2008 with no 
severe problems noted in his left upper extremity during this period.  

7. Claimant subsequently worked for two other employers – Rocking J 
Oilfield Services and Durango Transfer Moving and Storage.  Claimant was 
employed by Rocking J Oilfield Services for approximately two weeks in May, 
2008, and with Durango Transfer Moving and Storage for three to four weeks in 
June, 2008.  Claimant’s work with Rocking J Oilfield Services involved clearing 
brush, trees, and other debris for the preparation of oil well sites.  In performing 
this  work, Claimant used a chain saw.  Claimant’s work with Durango Transfer 
Moving and Storage involved moving residential household items from one 
location to another.  Neither job required Claimant to use his  arms above his 
head.

8. On May 22, 2008, Claimant returned to MRMC after being stuck 
with a cactus needle in his leg.  On May 31, 2008, Claimant returned again to the 
ER at MRMC complaining of renewed swelling in his  left upper extremity.  An 
ultrasound of the left upper extremity revealed partial thrombrosis of the left 
subclavian stent and mild narrowing of the midportion of the stent” and 
“distended left arm veins with sluggish flow.”  The radiologist reviewing the 
ultrasound stated, “I anticipate that at some point redilation of the stent will be 
necessary...”

9. On June 26, 2008, Claimant returned to the emergency room at 
MRMC. Claimant’s left subclavian vein had suffered another occlusion.  An 
ultrasound found that the midportion of the stent placed on February 24, 2008 
had crimped.  Claimant was referred to Roy Carlson, M.D. 

10. On July 22, 2008, Dr. Carlson evaluated Claimant.  Dr. Carlson 
noted that Claimant had been doing drywall work, and that in the fall of 2007, he 
had noticed paresthesias and pain in his left upper extremity, but worked through 
it.  On exam, Dr. Carlson observed that Claimant’s left upper extremity was 
swollen.  Dr. Carlson also noted that Claimant had paresthesias in the third, 
fourth, and fifth digits  on elevated stress test.  Dr. Carlson opined that Claimant 
“obviously has  venous thoracic outlet syndrome and probably some neurogenic.  
His occupation required him to use his arms over his head, which always 
exacerbates the problem.  I believe that he had neurogenic TOS in the fall of 
2007 and then developed venous occlusion in February of 2008 though the 
occlusion comes after repetitive trauma to the vein.”  Dr. Carlson believed 
Claimant’s condition was work-related and advised Claimant to inquire about 
worker’s compensation.  However, Dr. Carlson conceded that Claimant’s work 
activities on his truck on February 23, 2008 could have contributed as  the “final 
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straw” to development of the clot, Claimant’s severe pain and swelling in his left 
upper extremity on February 24, 2008, and resulting need for medical treatment.

11. After returning from his  visit with Dr. Carlson, Claimant informed 
representatives of Respondent-Employer for the first time that his condition was 
work-related, and wrote a letter to this effect dated July 25, 2008.  Claimant filed 
a claim for compensation shortly thereafter.

12. Claimant believed he filled out the claim for compensation after the 
visit with Dr. Carlson.  However, the claim for compensation form was dated April 
7, 2008.   The same form also stated that Claimant ended his employment on 
May 8, 2008.  Claimant could not recall why the form was dated April 7, 2008. 

13. At the request of the Respondents, Dr. Paz examined Claimant on 
October 10, 2008 during an independent medical evaluation.

14. Dr. Paz opined that Claimant’s  clotting condition was not the result 
of Claimant’s work for the Respondent-Employer.  He explained that Claimant 
had never suffered the severe pain and swelling in his  left upper extremity during 
the many years he had performed work as a drywaller and welder, but had only 
experienced sporadic, neurogenic symptoms which were temporary in nature.  If 
Claimant’s work activities had contributed to the development of the clot on 
February 24, 2008, Dr. Paz would have expected Claimant’s  left upper extremity 
symptoms to progress rather than remain stable and transient over time.  On the 
other hand, Dr. Paz noted that Claimant developed the acute and severe 
symptoms of pain and swelling in his left upper extremity within 24 hours after 
performing work underneath his truck on Saturday, February 23, 2008.  
Therefore, Dr. Paz plausibly reasoned that claimant’s use of his left arm 
underneath the truck on February 23, 2008 likely led to initial formation of the clot 
which progressed to an occluded state by Sunday, February 24, 2008.  He also 
indicated that Claimant’s long history of cigarette smoking may have contributed 
to the development of the clot.

15. The ALJ finds that the opinion of Dr. Paz that Claimant’s  blood 
clotting condition is not work-related is the most persuasive and is more probable 
than Dr. Carlson’s opinion.

16. As a result, the ALJ finds that Claimant has failed to establish by a 
preponderance of the evidence that his  blood clotting condition arose out of the 
work he performed for Respondent-Employer.

CONCLUSIONS OF LAW

1.The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2007), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
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employers, without the necessity of litigation. Section 8-40-102(1), C.R.S. (2007).  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S. (2007). A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
the claimant nor in favor of the rights of respondents.  Section 8-43-201, C.R.S. 
(2007).

2.In meeting his burden of proof that his claim is compensable, Claimant 
must prove that the injury arose out of and in the course of employment.  See 
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  
1998).   A compensable injury is  an injury which "arises  out of" and "in the course 
of" employment.  See C.R.S. §8-41-301(1)(b);  Schepker v. Daewoo North, W.C. 
No. 4-528-434 (ICAO April 22, 2003);  Price v. Industrial Claim Appeals Office, 
919 P.2d 207, 210 (Colo. 1996).   Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence 
before any compensation is  awarded.   See C.R.S. §8-41-301(1)(c);  Faulkner v. 
Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).   In other words, 
Claimant must prove that an injury directly and proximately caused the condition 
for which benefits  are sought.  See Wal-Mart Stores v. Industrial Claim Appeals 
Office, 989 P.2d 521 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 
942 P.2d 1337 (Colo. App. 1997).

3.In accordance with Section 8-43-215, C.R.S. (2007), this decision 
contains specific Findings of Fact, Conclusions of Law, and an Order.  In 
rendering this  decision, the ALJ has made credibility determinations, drawn 
plausible inferences from the record, and resolved essential conflicts in the 
evidence.  See Davison v. Industrial Claim Appeals Office, 84 P.3d 1023 (Colo. 
2004).  This decision does not specifically address every item contained in the 
record; instead, incredible or implausible testimony or unpersuasive arguable 
inferences have been implicitly rejected.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

4.When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

5. As found above, the opinion of Dr. Paz that Claimant’s blood 
clotting condition is not work-related is the most persuasive and is more probable 
than Dr. Carlson’s opinion.  
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6. It is clear that Claimant suffered an acute injury to his left arm as a 
result of a blood clot in his  left subclavian vein on Sunday, February 24, 2008.  
The only prior indication of an issue was Claimant’s intermittent tingling of his left 
arm and fingers, which subsided with rest.  Both Dr. Carlson and Dr. Paz 
indicated that these symptoms were most likely neurogenic (as opposed to 
venous) in nature.  In addition, these prior symptoms were much less severe 
than the intense pain and swelling Claimant first suffered on February 24, 2008.  
As a result, there is insufficient evidence for the ALJ to conclude that these prior 
symptoms were indicative of a problem which led to Claimant’s blood clot 
condition on February 24, 2008 and resulting need for medical treatment.   More 
likely, Claimant’s blood clot developed as the result of the personal work he 
performed on his truck on Saturday, February 23, 2008 while Claimant was not 
working for Respondent-Employer.  

7. Further, it is concluded that the crimping of the stent and Claimant’s 
development of a second blood clot was not caused by Claimant’s work for 
Respondent-Employer. Because the development of the initial clot on February 
24, 2008 was not likely caused by Claimant’s  work activities at Respondent-
Employer, any subsequent blood clotting condition which developed as  the result 
of the initial clot on February 24, 2008 or its  treatment is also not likely caused by 
Claimant’s work activities at Respondent-Employer.  Further, Claimant had left 
his employment with Respondent-Employer on May 8, 2008 before the 
development of this second clot.  At the time Claimant left his employment with 
Respondent-Employer on May 8, 2008, there is insufficient evidence that his 
work activities at Respondent-Employer after he returned to work in March 2008 
caused the second clot to develop or contributed to its development.  

8. Based upon a totality of the circumstances, the ALJ concludes that 
there is insufficient evidence to establish that the Claimant’s  acute episode on 
February 24, 2008 was proximately caused by his work conditions.  
Consequently, the credible evidence of record fails  to demonstrate by a 
preponderance of the evidence that the Claimant’s  acute injury on Sunday, 
February 24, 2008, subsequent left upper extremity problems (including, but not 
limited to the crimping of the stent and second blood clot), and need for medical 
treatment arose out of and in the course of his  employment at Respondent-
Employer and is compensable.

ORDER

 It is therefore ordered that:

Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed.

DATE: February 10, 2009 /s/ original signed by:

Donald E. Walsh
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Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-655-687

ISSUES

 The issues for determination are subsequent intervening conditions, 
permanent total disability benefits, and SSDI offset. 

FINDINGS OF FACT

1. Claimant first sustained a work-related back injury on June 23, 2000 while 
employed by a different employer.  Claimant came under the care of Dr. 
John Reasoner, who recommended conservative treatment measures, 
including physical therapy, medication, chiropractic treatment, and a 
neuromuscular stimulator.  On July 6, 2001, Dr. Reasoner reported that 
Claimant was at maximum medical improvement, with no impairment.  Dr. 
Reasoner discharged Claimant from medical care and returned him to full 
duty employment.

2. Claimant challenged the opinions of the authorized treating physician and 
a division-sponsored independent medical examination (DIME) was 
scheduled for May 15, 2002 with Dr. John Bissell.  In his  report of the 
same date, Dr. Bissell diagnosed  chronic lumbosacral sprain/strain, 
chronic thoracic sprain/strain, L5-S1 degenerative disc disease, insomnia, 
and pain syndrome with general medical condition. These conditions 
were all reported as being related to the June 23, 2000, work injury.  Dr. 
Bissell noted that Claimant had no pre-existing impairment related to his 
thoracic or lumbar spine, and he opined with reasonable medical 
probability that the work injury had aggravated Claimant’s lumbosacral 
degenerative disc disease.  Dr. Bissell reported “none” under Axis I 
(psychiatric diagnoses), and he opined that, despite Claimant’s  severe 
pain, Claimant’s life activities were only minimally affected.

3. Dr. Bissell further reported that Claimant was capable of returning to 
work, but felt a functional capacity evaluation should be conducted 
because “some restrictions in his job duties may be necessary.”  Lastly, 
Dr. Bissell assessed a 19% whole person impairment rating, which 
included 7 percent impairment for a specific disorder of the lumbar spine 
(L5-S1 degenerative disc disease), and 13 percent for reduction of the 
Claimant’s lumbar range of motion.  Dr. Bissell provided this impairment 
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rating, notwithstanding his  opinion that Claimant had not reached 
maximum medical improvement, based on DOWC requirements.

4. Claimant thereafter sustained further and additional injury to his back on 
July 10, 2005, while performing the duties  of his employment as a meat 
cutter with Employer.  Claimant’s July 10, 2005, injury is the subject of 
this claim.

5. Claimant was referred to Concentra Medical Centers where he was first 
evaluated by Dr. Keith Kersten on July 11, 2005.  Dr. Kersten found 
Claimant to be suffering from a low back strain with lumbar disc 
degeneration.  Dr. Kersten prescribed Ultram and Flexeril, he referred 
Claimant for physical therapy, and he returned Claimant to modified work 
duty.  

6. Claimant returned to Concentra Medical Centers  on July 13, 2005, where 
he was evaluated by Dr. Donald Gibertini.  Dr. Gibertini diagnosed 
Claimant with thoracolumbar, lumbar strain and right leg sciatic pain.  
Claimant was given Valium and referred for MRI evaluation.  Claimant 
was soon thereafter switched back to Flexeril and taken off work due to 
persistent severe back pain.  Claimant’s physical therapy was put on hold 
after a July 26, 2005, evaluation revealed worsening low back pain.  

7. Dr. Gibertini recommended that Claimant be seen by Dr. Daniel Baer for a 
physiatry evaluation.  Dr. Baer diagnosed Claimant with chronic low back 
pain and recommended that Claimant resume physical therapy.  Claimant 
was reevaluated by Dr. Baer on August 31, 2005, at which time Claimant 
was offered an epidural steroid injection.  Claimant was reluctant to 
consider a lumbar injection due to a bad experience Claimant had with an 
injection for treatment of his  earlier work-related low back injury.  Dr. Baer 
therefore prescribed a Medrol Dosepak.  At the time of his September 
2005 evaluation, it was noted that Claimant had improved 20% on the 
oral steroids.  

8. On January 23, 2006, Claimant was seen by Dr. Roberto Masferrer for a 
surgical evaluation. Dr. Masferrer reported his clinical impression of 
lumbar spondylosis, more prominent at L4-5, with a lesser degree of 
involvement at L3-4 and L5-S1, which Dr. Masferrer felt was unrelated to 
Claimant’s back injury.  Dr. Masferrer recommended against all forms of 
invasive therapy including epidural steroid injections, IDET, arthroscopic 
surgery, microdiscectomy, and open decompressive procedures.  Dr. 
Masferrer did recommend conservative forms of non-invasive treatment 
including physical therapy, chiropractic manipulations, treatment with 
nonsteroidal anti-inflammatory agents and muscle relaxants, along with 
pain management without narcotic medications.  
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9. Claimant presented to Dr. Al Hattem at Concentra on March 2, 2006, after 
having experienced several episodes of bladder incontinence. Dr. Hattem 
referred Claimant for lumbar MRI testing, which was completed on March 
3, 2006.  Findings from that testing were positive for subtle annular disc 
bulging at L1-2 and very subtle annular disc bulging and mild facet joint 
hypertrophy at L3-4.  At the L5-S1 level, subtle annular disc bulging, 
posterior osteophytosis, and mild facet joint hypertrophy (without 
compromise of the spinal canal) were found to be present.  Finally, the 
MRI showed broad-based annular disc bulging at L4-5, worse on the right 
where it abutted the right L5 nerve root.  Facet hypertrophic changes 
were noted, causing mild to moderate right foraminal stenosis.  There 
was no evidence of critical canal stenosis  or findings to cause cauda 
equine syndrome.  

10. On June 6, 2006, Dr. Hattem issued an impairment rating report.  Dr. 
Hattem noted that although Claimant had not experienced any further 
episodes of bladder incontinence, Claimant remained with persistent low 
back pain with bilateral foot and leg burning.  Based on his opinion that 
Claimant would not derive any benefit from additional conservative 
treatment measures, Dr. Hattem placed Claimant at maximum medical 
improvement.  In connection with Claimant’s July 10, 2005, work-related 
injury, Dr. Hattem assigned a 14% whole person impairment rating, which 
included 8% impairment for abnormal lumbar motion, and an additional 
7% whole person impairment for a soft tissue lesion with moderate to 
severe degenerative changes  on structural tests.  Regarding Claimant’s 
work capabilities, and notwithstanding the absence of a formal functional 
capacity evaluation, Dr. Hattem recommended that Claimant comply with 
permanent restrictions “so as not to aggravate his condition.”  Dr. Hattem 
recommended that Claimant not work beyond the sedentary level, 
thereby limiting Claimant’s lifting to 5-10 pounds.  Dr. Hattem further 
recommended that Claimant avoid repetitive bending and twisting at the 
waist.  

11. On October 4, 2006, Claimant underwent a DIME with Dr. John Bissell in 
connection with his July 10, 2005, work injury.  Dr. Bissell diagnosed 
Claimant as suffering “claim-related” L4-5 disc displacement without 
myelopathy and depression.  Dr. Bissell also diagnosed Claimant with L5-
S1 disc displacement and thoracic spondylosis without myelopathy, but 
clarified that these two conditions pre-existed Claimant’s  July 2005 work 
injury.  Additionally, Dr. Bissell did note that Claimant had experienced 
intermittent bowel and bladder incontinence, for which no clear 
physiologic or anatomic basis had been found.  Dr. Bissell opined that the 
earlier onset of these symptoms was not temporally related to the July 
2005 injury.  
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12. Dr. Bissell reported that Claimant is not capable of returning to work, 
including at his  former job; that Claimant’s  medical condition has 
moderately or severely impacted his daily life activities; and that 
restrictions and accommodations are necessary for Claimant to meet 
personal, social, and occupational demands.

13. Dr. Bissell agreed that Claimant reached maximum medical improvement 
and he rated Claimant for his lumbar spine condition and depression.

14. Dr. Bissell assessed a 21% whole person impairment rating for Claimant’s 
lumbar spine condition, which included 7% whole person impairment for a 
specific disorder of the lumbar spine (L4-5 disc) and 15% percent whole 
person impairment for reduction of the Claimant’s lumbar range of motion.  

15. Dr. Bissell found Claimant to suffer from depression and to have a mild to 
moderate category of permanent mental impairment for activities of daily 
living, social functioning, adaptation to stress  and thinking, concentration 
and judgment.  Dr. Bissell averaged the two highest area of function 
ratings to give 2.5, which he converted to a 10% overall psychiatric 
permanent impairment. This  was then combined with Claimant’s 21% 
whole person physical impairment, resulting in a 29% total whole person 
impairment.

16. Dr. Bissell subtracted 19% whole person impairment from Claimant’s 29% 
total whole person impairment that he apportioned to Claimant’s previous 
work-related lumbar spine injury, resulting in a 10% residual whole person 
impairment.

17. On March 8, 2007, Respondents filed a Final Admission of Liability, 
admitting for permanent partial disability benefits based on the 
impairment rating provided by Dr. Bissell.

18. Claimant underwent a functional capacity evaluation on April 16, 2007.  
The evaluator, Gail Gerig, reported that the evaluation was a valid 
assessment of Claimant’s residual functioning and that Claimant’s  level of 
work was sub-sedentary with a 60 minute intermittent sitting tolerance.  
Additionally, Ms. Gerig reported that Claimant could stand occasionally 
and intermittently for no more than 20 to 30 minutes in an eight hour work 
day; that he could walk occasionally and intermittently for no more than 
30 minutes in an eight hour work day; that upper extremity tasks  should 
be completed with an equal work and rest ratio; that Claimant needed a 
change in posture every 20 to 30 minutes, along with the ability to recline 
slightly in order to de-weight his spine; that grasp, handle, grip, pinch and 
reach were restricted to occasional; and that Claimant was completely 
restricted from crouching, bending, stooping, static kneeling, and stair 
climbing.  Ms. Gerig reported that Claimant cannot safely return to any of 
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his previous work positions and she concluded that, “Because of 
[Claimant’s] chronic, objective spine problems, previous heavier work 
levels, limited education, possible academic deficits and current work 
restrictions, a safe, long-term work position may not be feasible.”

19. Gail Gerig testified at the June 19, 2008, hearing. As specifically 
pertaining to Claimant’s functional capabilities, Ms. Gerig testified that she 
agreed with Dr. Bissell’s opinion that Claimant’s medical condition has 
moderately/severely impacted Claimant’s daily life activities.  It was  the 
further testimony of Ms. Gerig that, based on the results  of Claimant’s 
functional capacity evaluation, she also agreed with Dr. Bissell’s opinion 
that Claimant is  not capable of returning to work, including his former job.  
As was noted in her report, Ms. Gerig testified that Claimant tested at a 
sub-sedentary work level.  Ms. Gerig explained that the definition of 
sedentary work requires negligible frequent lift, carry, push and pull of 
items (including the human body), as well as sitting up to 6 hours  per 
eight-hour workday.  Ms. Gerig explained that, in light of Claimant’s 
inability to perform frequent work and/or sit for longer than 30 minutes to 
an hour, Claimant did not even reach the level of sedentary work capacity.  

20. Claimant underwent a vocational evaluation on June 18, 2007, with 
Michael Fitzgibbons.  Mr. Fitzgibbons reported that Claimant is a high 
school graduate and retains academic abilities  adequate for entry-level 
work.  Mr. Fitzgibbons noted that, due to a childhood brain injury, 
Claimant has  difficulty learning new material and particularly, he has 
problems with reading comprehension. These difficulties manifested 
throughout Claimant’s educational and vocational history.  Claimant was 
able to learn occupations that had semi-skilled tasks; but invariably when 
he tried more complex, more skilled types of tasks, Claimant failed.  

21. Claimant’s relevant work history consists  primarily of semi-skilled 
employment with medium to heavy physical demands.  Because Claimant 
is  now restricted to at most sedentary employment, Mr. Fitzgibbons 
opined that Claimant is not physically capable of engaging in any of his 
past employment and Claimant’s acquired job skills  are not transferable 
to alternate semi-skilled employment.  Mr. Fitzgibbons concluded that 
Claimant is not capable of successfully returning to work in any 
occupation.  

22. Claimant also underwent a vocational assessment by Katie Montoya who, 
contrary to the opinion of Mr. Fitzgibbons, suggested that there were a 
number of jobs that Claimant may be able to perform.  Ms. Montoya 
identified positions in a variety of occupations including customer service, 
hotel work, shirt presser, telephone solicitor, and parking lot attendant.  In 
reaching her conclusion about Claimant’s ability to work, Ms. Montoya 
utilized a sedentary to light work classification. In terms of physical 
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exertional activity, Ms. Montoya testified that “sedentary to light exertional 
activities” would include 10 to 20 pounds lifting, frequent sitting (66% of a 
work shift), occasional standing and reaching (under 33% of a shift), 
frequent to constant handling, and non-repetitive bending.  Ms. Montoya 
also testified that, if she employed the restrictions outlined in Gail Gerig’s 
report of functional capacity for purpose of assessing Claimant’s physical 
abilities, it would be a “very difficult task” to identify any work that 
Claimant is  capable of performing.  Ms. Montoya placed more reliance on 
the functional capacity report completed by Excel Physical Therapy than 
the report of Ms. Gerig because “the Excel report was utilized by Dr. 
Bisgard, and confirmed by Dr. Bisgard.”  

23. Mr. Fitzgibbons reviewed the report of Ms. Montoya. He disagreed with 
her conclusions regarding Claimant’s ability to work, and he testified at 
the June 19, 2008, hearing that, in light of Claimant’s level of skill 
combined with his  limitations, Claimant would not be successful within a 
reasonable degree of vocational probability in completing any of the 
occupations identified by Ms. Montoya or any other occupation.  Both by 
report dated May 29, 2008, and testimony given at the June 19, 2008, 
hearing, Mr. Fitzgibbons provided specific, record-supported reasoning as 
to why Claimant was not suited for return to work to any of the 
occupations identified by Ms. Montoya based on either Claimant’s 
physical limitations or his emotional impairment, or a combination of both.

24. Claimant underwent psychiatric evaluation on August 28, 2008, by Dr. 
Kenneth Gamblin.  Dr. Gamblin testified at the January 2, 2009, hearing 
that: Claimant had no significant or disabling problems with depression 
prior to his July 2005 work injury; that Claimant is suffering from both pain 
and depression; both the pain and the depression limit Claimant’s 
activities of daily living; and that Claimant has depressive symptoms 
independent of the pain and has permanent psychiatric impairment 
related solely to his depression. Dr. Gamblin explained that, following his 
injury and over the course of time, Claimant came to realize that he is no 
longer capable of completing the activities he had normally completed.  
Claimant had loss of income, loss of insurance, loss of housing, and he 
had to go on public assistance.  All of this contributed to Claimant being 
depressed, with depressed mood, loss of energy, loss of interest in 
activities, difficulty interacting with other people, becoming irritable, 
difficulty completing daily activities, loss of ability to look to the future and 
plan for his  future, etc.  These depressive symptoms are independent of 
Claimant’s pain. 

25. Dr. Gamblin assessed a 20% overall psychiatric permanent impairment 
related to Claimant’s depression.  As pertinent to activities of daily living, 
Dr. Gamblin’s rating included: mild impairment in self-care and hygiene; 
minimal impairment in sexual dysfunction; mild impairment in ability to 
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obtain restful sleep; marked impairment in interpersonal relationships 
(notably, depression-related loss  of interest, loss  of motivation, irritability, 
and difficulty managing interpersonal relationships); mild impairment in 
communication with other people; mild impairment in ability to manage 
conflicts; moderate impairment in ability to perform complex and varied 
tasks (relating to Claimant’s  problems with concentration); minimal 
impairment in judgment; mild impairment in problem-solving and ability to 
abstract and understand concepts; mild impairment in memory; mild 
impairment in maintaining attention-concentration, specific tasks; marked 
impairment in ability to perform activities, including work, on schedule; 
and moderate impairment in ability to adapt to job performance 
requirements. Dr. Gamblin noted that Claimant reported an 80-pound 
weight gain and he opined that Claimant had gained weight as a result of 
his depression.  

26. It is Dr. Gamblin’s opinion that Claimant’s depressive pathology is  likely to 
continue into the indefinite future and that his condition is permanent.  Dr. 
Gamblin also opined that, although additional treatment may “help” 
Claimant, it would not change his  impairment.  Dr. Gamblin testified that 
although part of Claimant’s depression is from pain and part from issues 
from the work injury other than pain, in the final analysis, the etiology of 
Claimant’s depression does not change the quality of the depression.  

27. Dr. Gamblin testified that he had reviewed the two DIME reports prepared 
by Dr. Bissell.  He noted that Dr. Bissell did not rate Claimant for any 
depression after the first injury, and agreed with Dr. Bissell’s opinion that 
Claimant has separate, ratable depressive pathology, in addition to the 
pain from the July 2005 injury.  Dr. Gamblin further agreed with Dr. 
Bissell’s opinion that Claimant is not capable of resuming work.  

28. Dr. Gamblin testified that there was no indication from the records that 
Claimant was treating for depression or had any impairment from 
depression prior to his July 2005 injury and while working for Employer.  
Dr. Gamblin testified that there was no indication that Claimant was 
unable, in any way, to perform the physical aspects of his work as a meat 
cutter at Employer.  He testified that there was no indication that Claimant 
was slow in doing his work, no indication that Claimant was a not meeting 
work quota, and no indication that Claimant had any problem with 
maintaining a work schedule while he worked for Employer.  

29. Claimant underwent an independent medical examination on September 
29, 2008, by Dr. Robert Kleinman.  Dr. Kleinman also testified at the 
January 2, 2009, hearing. Dr. Kleinman testified that Claimant’s 
psychiatric status does not “prevent his  ability to return to work.”  Dr. 
Kleinman is of the opinion that the level of Claimant’s depression is not, in 
and of itself, of the severity to keep Claimant from working.  Dr. Kleinman 
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testified that Claimant’s depression has been inadequately treated and 
therefore, if Claimant’s depression was in fact keeping him from working, 
Claimant “should be motivated to be treated, aggressively, in order to 
support himself.”  Dr. Kleinman testified that physical impairments are not 
to be rated on the Mental Impairment Worksheet, so if pain is  causing a 
disruption in activities of daily living, it would not be rated under the 
Mental Impairment Worksheet.  Dr. Kleinman testified further that a 
Somatoform Disorder is likewise not to be rated on the Mental Impairment 
Worksheet and that the Mental Impairment Worksheet is solely for the 
mental aspects of the injury.  

30. Dr. Kleinman is  of the opinion that Claimant has depression and that the 
depression is related to Claimant’s  injury.  Dr. Kleinman believes however 
that the impairment is  due to the physical component of the injury.  Dr. 
Kleinman explained that he specifically asked Claimant, “But for the 
injury, but for the pain, would you be having such-and-such a problem” 
and the Claimant answered, “No.”  Dr. Kleinman further opined that some 
of the issues with the impairment were preexisting, noting a statement 
found in Dr. Bissell’s 2002 report that Claimant was “already reporting 
comprehension problems.”  

31. Dr. Kleinman diagnosed Claimant as having an adjustment disorder, with 
depression, based on his opinion that Claimant’s  depression is solely 
related to Claimant’s  work injury and its sequelae.  Dr. Kleinman opined 
that Claimant’s psychiatric condition was treatable and that Claimant had 
not yet been adequately treated for his  depression.  Dr. Kleinman went on 
to suggest; “from a medical point of view, if a person had a significant 
depression, so that he was unable to work, and unable to have any 
quality of life, electroconvulsive therapy could be considered.”  Dr. 
Kleinman made further treatment recommendations such as placement in 
an intense outpatient program or a pain clinic.  Dr. Kleinman testified that 
this  treatment “would be considered as  an effort to return him to the work 
place.”  Dr. Kleinman admitted that at no time prior to the January 2, 
2009, hearing had he made any recommendation that Claimant receive 
additional treatment, nor did he report to anyone his opinion that Claimant 
would likely benefit from further treatment.  Dr. Kleinman testified that he 
did not consider Claimant’s psychiatric status to be permanent because, 
“the level of depression isn’t of the severity that it should be permanent… 
he has no past history of depression, so it’s not a recurring illness.”  Dr. 
Kleinman criticized Dr. Bissell’s  psychiatric examination of Claimant, 
partly because Dr. Bissell’s diagnosis of depression “is a lay term--he 
didn’t use a medical term.”  

32. The testimony and opinions of Dr. Gamblin, Dr. Bissell, Gail Gerig, and 
Michael Fitzgibbons are credible and persuasive.
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33. Considering the human factors, it is  found that Claimant is not capable of 
earning a wage due to this compensable injury.  The inability to earn a 
wage is  the result of this compensable injury and not the result of any 
subsequent intervening conditions. 

34. Claimant began receiving Social Security Disability benefits in January 
2006.  The initial amount of the benefit was $974.40 per month. 

CONCLUSIONS OF LAW

Permanent total disability is  defined as the claimant's inability “to earn any wages 
in the same or other employment.”  Section 8-40-201(16.5)(a), C.R.S.  A claimant 
is  required to prove permanent total disability by a preponderance of the 
evidence.  Younger v. City and County of Denver, 810 P.2d 647 (Colo. 1991).  In 
determining whether the claimant is capable of earning wages, the Administrative 
Law Judge may consider a myriad of “human factors” that define the claimant as 
an individual.  Christie v. Coors Transportation Co., 933 P.2d 1330 (Colo. 1997).  
These factors may include the claimant’s physical condition, mental ability, age, 
employment history, education and the “availability of work” the claimant can 
perform.  Weld County School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 
1998).  The only limitation is  that the effects of the industrial injury must be a 
“significant causative factor” in the permanent total disability. Seifried v. Industrial 
Commission, 736 P.2d 1262 (Colo.App. 1986).

The overall objective of this standard is  to determine whether, in view of all of 
these factors, employment is  “reasonably available to the claimant under his  or 
her particular circumstances.”  Weld County School District RE-12 v. Bymer, 955 
P.2d at 558.  Thus, the availability of employment must be determined on a 
“case-by-case basis” and “will necessarily vary according to the particular 
abilities and surroundings of the claimant.”  Id. at 557.  The claimant's ability to 
earn wages inherently includes consideration of whether the claimant is capable 
of getting hired for and sustaining employment, i.e., the ability to sustain the work 
activities for a sufficient period of time to maintain the employment and earn 
wages.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 
(Colo.App. 2001); Best-Way Concrete Co. v. Baumgartner, 908 P.2d 1194 
(Colo.App. 1995).

As a result of his July 10, 2005, work-related injury to his back, Claimant is 
restricted to less than sedentary work activities.  Claimant’s  physical limitations 
and work restrictions  act to diminish the likelihood of his obtaining employment in 
the first instance and in the highly unlikely event Claimant were successful in 
getting hired for a job, his  marked impairment with interpersonal relationships, 
along with his impaired ability to communicate with people, manage conflicts, 
perform complex and varied tasks, maintain concentration, and adapt to job 
performance requirements, would negate any chance of Claimant maintaining 
the employment and earning a wage.
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Claimant has met his burden of proving permanent and total disability and in 
establishing that a significant causative factor in his  permanent total disability is 
the industrial disability resulting from his July 10, 2005 work-related injury. 

Section 8-42-104(2)(a), C.R.S., which governs apportionment in cases of 
permanent total disability, provides that: “…when there is a previous disability, the 
percentage of disability for a subsequent injury shall be determined by computing 
the percentage of the entire disability and deducting therefrom the percentage of 
the previous disability as it existed at the time of the subsequent injury.”

The apportionment allowed under this  provision can be made only if the following 
two conditions are met.  First, the respondents must prove the existence of a 
previous “disability.”  Second, the respondents  must establish by competent 
evidence the nature and extent of the previous disability as it existed “at the time 
of the subsequent injury.”  Respondents established neither element.

“Disability” is  assessed by nonmedical means, and is  an alteration of an 
individual's capacity to meet personal, social, or occupational demands.  
“Impairment”, on the other hand, is  an alteration of an individual's health status 
that is assessed by medical means.  Thus, an impairment becomes a disability 
only when the medical condition limits the claimant's capacity to meet the 
demands of life's activities.  Askew v. Industrial Claim Appeals Office, 927 P.2d 
1333 (1996).

There is no apportionment if the claimant has fully recovered from a past 
disability so that the prior injury does not contribute to the present disability.  
Mountain Meadows Nursing Center v. Industrial Claim Appeals Office, 990 P.2d 
1090 (Colo.App. 1999).

Claimant’s July 10, 2005, industrial injury rendered Claimant permanently 
unemployable, unable to earn any wages, and totally disabled.  Claimant has met 
his burden of proving a direct causal relationship between his July 10, 2005, work 
injury and the permanent total disability for which he now seeks compensation.  
Claimant has demonstrated that his  industrial injury is the significant causative 
factor in his permanent total disability, therefore meeting his burden of proving 
permanent and total disability.

Claimant has received SSDI benefits beginning in January 2006.  The initial 
amount of the benefit was $974.40 per month, which is $224.86 per week.  
Insurer may reduce the permanent disability benefits due by one-half that 
amount, or $112.46 per week.   Section 8-42-103(1)(c), C.R.S.
  

ORDER

 It is therefore ordered that:
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 1. Insurer shall pay Claimant permanent total disability benefits 
commencing at maximum medical improvement.  Insurer may reduce the benefit 
by $112.46 per week commencing January 1, 2006.  Insurer may credit any 
previous payments of permanent disability benefits.  Insurer shall pay Claimant 
interest at the rate of 8% per annum on all amounts of compensation not paid 
when due.

2. All matters not determined herein are reserved for future 
determination.

DATED:  February 10, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-740-549

ISSUES

 The issues for determination are maximum medical improvement (MMI) 
and whether Dr. Kleiner is a physician authorized to treat Claimant on this clam.  
Permanent  disability benefits, treatment after MMI, and other issues are not 
determined by this order and remain open for future determination. 

FINDINGS OF FACT

1.On May 16, 2008, Claimant, through counsel, sent a letter to the 
adjuster that requested that Claimant “be attended by Jeffrey Kleiner, M.D., as 
the authorized treating physician.” Insurer received this letter no later than May 
24, 2008.  Insurer did not respond to the request within twenty days.  

2.On June 20, 2008, Dr. Kleiner examined Claimant.  The examination 
was reasonably needed to cure and relieve Claimant from the effects of the 
compensable injury.  

3.Claimant has a history of low back problems that predate her work injury.  
The MRI study reflects the natural degenerative process for a 60-year-old woman 
and does not support any nerve impingements or problems that can explain 
Claimant’s extensive pain complaints.  Claimant alleges medication allergies that 
predate her work injury.  There is  a significant lack of objective evidence to 
support a determinable medical problem and significant evidence of overreaction, 
pain magnification, symptom exaggeration, and non-physiologic findings.  
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4.Claimant’s exaggerated pain behaviors include Waddell signs  that were 
always positive.  All of the treating doctors and the DIME documented Claimant’s 
unusual behavior.  Dr. Reiter reported Claimant was not able to do the MRI scan 
because it hurt too much to lay down on the table and Claimant stated that they 
must have put some kind of medicine in the earphones because she got light 
headed and dizzy when she put them on.  Dr. Mason reported that Claimant was 
very intolerant to palpatory and reflex examination. Transitional movements were 
done with grunting, grimacing, and near tearfulness.  Dr. Reiss reported that 
Claimant had a very dramatic presentation, but her objective findings were 
limited.  Dr. Johnsrud reported that Claimant said she had difficulties dressing 
herself, washing in the shower, etc.  Dr. Burris  noted extreme pain behaviors 
throughout her entire time in the clinic.  As she was walking to and from the 
examination room she constantly grunted and winced from pain.  A visual 
inspection of the lumbar spine showed no deformities, swelling or ecchymosis.  
Dr Johnsrud was unable to apply light touch to her back or light touch to her 
garments without her crying out in pain and withdrawing immediately from the 
pain.  She refused all range of motion maneuvers.  While Claimant was in the 
standing position, Dr. Johnsrude told her that he was going to apply pressure to 
the top of her skull and she began crying and withdrew before he even had a 
chance to place hands on her head.  Dr. Burkhardt reported Claimant 
demonstrated severe pain behaviors as soon as the exam began, although 
during the history she sat with no apparent distress.  As soon as the neurologic 
exam started, Claimant developed severe pain behaviors, grunting, and was 
nearly in tears.  “Clearly effort given is  out of proportion with what is clearly 
demonstrated by her ability, for instance, to get up and walk.”  Testing of her 
deltoids caused lower back pain that was nonphysiologic. There was no 
tenderness throughout the thoracic spine. On September 30, 2008, 
approximately five minutes  of video surveillance of Claimant’s activities at a 
building supply store showed no signs of restrictions or limitations opening and 
closing doors, lifting and carrying purchased items, and driving. Dr. Burkhardt 
reviewed the video of Claimant and admitted that Claimant’s  activities on the 
video were inconsistent with the Claimant’s presentation at her evaluation on 
August 14, 2008.  She testified that Claimant’s activities on the video were not 
inconsistent with the fact that Claimant exaggerates her pain complaints and 
condition. Dr. Burkhardt states, “I don't think there's any question that she 
embellishes or exaggerates her symptoms.”

5.Claimant’s exaggerated pain behaviors point to a possible psychological 
factor.  Claimant’s stressors, however, appear non-work related and include 
taking care of her daughter and grandbaby after her daughter’s serious auto 
accident and injuries. Other stressors predate the work injury and include 
reactions to medication other than aspirin.  Nevertheless, Dr. Burkhardt 
concluded that Claimant was not at MMI because she needed psychological 
treatment for her psychological “baggage” (despite that fact that Claimant 
previously declined psychological counseling and testified that she did not think it 
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would help).  Dr. Burkhardt determined Claimant is not at MMI because she 
needs treatment for non-work related psychological factors.  

6.Claimant told her physicians and testified that she will not take 
medication other than aspirin and will not accept injections.  She is not 
comfortable with physical therapy because it hurts her.  

7.Dr. Burkhardt recommended non-medication treatments, including a 
one-year membership to a gym for pool therapy and consideration of chiropractic 
treatment, referral for biofeedback, and a psychiatric evaluation.  Claimant’s 
treating physicians  already recommended the same treatment on multiple 
occasions. Claimant has participated in pool therapy.  There is no objective 
evidence of improvement and this can continue as medical maintenance.  
Claimant reported and testified she did not like physical therapy because it was 
too rough.  As a result, chiropractic care is  not reasonable because it is  rougher 
than physical therapy.  

8.Dr. Mason recommended biofeedback on multiple occasions and 
Claimant refused.  Claimant testified that told Dr. Burkhardt that she did not 
understand that she was offered biofeedback but stated she was  interested in 
trying biofeedback.  Claimant’s testimony is not credible.  The medical records 
establish that Dr. Mason discussed biofeedback with Claimant on numerous 
occasions.  On December 18, 2007, Dr. Mason discussed possible biofeedback 
with Claimant to help with the stress, however, Claimant did not want to pursue 
that.  On February 12, 2008, Dr. Mason, “again discussed with [Claimant] the 
possibility of pain psychology evaluation and/or biofeedback treatment and she 
remains reluctant to pursue that.”  On March 11, 2008, Dr. Mason noted, “She 
continues to not want to take medications or consider certain other treatment 
modalities that we have discussed in the past such as biofeedback and pain 
psychology.” On May 19, 2008, Dr. Mason “again brought up the possibility of 
biofeedback with [Claimant] and she stated, ‘that doesn’t work for me’.”  

9.Claimant was and is  not interested in psychological counseling. On 
February 12, 2008, Dr. Mason discussed with her the possibility of pain 
psychology evaluation and/or biofeedback treatment and she remains reluctant 
to pursue that.”  Dr. Burris recommended a psychological evaluation with a 
chronic pain specialist.  On May 1, 2008, Dr. Johnsrud performed the 
psychological evaluation, although Claimant did not have time to finish testing.  
Dr. Johnsrud recommended brief psychological treatment for stress 
management.  However, Claimant seemed reluctant.  Claimant returned to Dr. 
Burris on May 13, 2008.  Dr. Burris  noted that Clamant failed to follow up with his 
recommendations for medical maintenance care including psychological 
counseling with Dr. Johnsrud or treatment with Dr. Mason.  On May 19, 2008, Dr. 
Mason noted Claimant did not follow up with Dr. Johnsrud, as recommended by 
Dr. Burris, and Claimant remained fairly resistant to the idea of pain psychology. 
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10.Dr. Burkhardt recognized that Claimant previously rejected offered 
treatment and failed to reconcile Claimant’s actions in rejecting that treatment on 
multiple occasions with the assumption that Claimant would agree to proceed 
with treatment.  “There's clearly some disconnect between the information 
available to me in the medical records and the information being presented to me 
by the patient at that time, and I'm not sure I can entirely tell you how to resolve 
that.”  Dr. Burkhardt admitted that one reaches a point where they have done 
everything they can, and “then you give up and you say, okay, we're at maximum 
medical improvement.” 

11.The determination that Claimant has  reached MMI is based on the 
treatment offered and provided, the opinions of multiple treating physicians, and 
the fact that Dr. Burkhardt’s additional treatment recommendations are not 
reasonable or necessary in light of the circumstances of this case.

12.Dr. Jeff Kleiner recommended diagnostic intervention including 
sacroiliac joint injections with steroid and, if successful, consideration of 
radiofrequency ablation or evaluation for facet joint disorders at L4-5 and L5-S1.  
Claimant testified that she is  not willing to proceed with Dr. Kleiner’s 
recommendations for sacroiliac joint injections with steroid nor with prescription 
medications and she found physical therapy too painful.  Dr. Kleiner testified that 
non-medication treatment to date had been exhaustive and that Dr. Burkhardt’s 
treatment recommendations only addressed the symptoms and not the underlying 
condition, if one exists.  He was concerned that no specific diagnosis exists  and 
recommended diagnostic injections to help arrive at a definitive diagnosis that 
would allow development of a treatment plan.  Without injections, one cannot arrive 
at a diagnosis  and one can’t make appropriate treatment recommendations.  In 
this case, however, because Claimant refuses to proceed with diagnostic injections, 
Dr. Kleiner admitted that Claimant may be at MMI.  

13.The video shows that Clamant is  more active than she portrays  to her 
treating physicians.  The fact that Claimant cares  for her daughter and grandbaby 
confirms Claimant is more active than she portrays to her treating physicians.  
Additional treatment will not change Claimant’s actual, non-exaggerated, 
condition.    Dr. Burkhardt’s  conclusion that Claimant is not at MMI is not 
supported the evidence.  Dr. Burkhardt only evaluated Claimant one time.  The 
facts support that treatment to date was reasonable and exhaustive in light of 
Claimant’s limitations.  Claimant is at MMI.  

CONCLUSIONS OF LAW

A claimant may request to be treated by a physician of her own choosing.  
If the Respondents do not grant or deny that request in a timely fashion, they are 
deemed to have waived any objection to the request.  Section 8-43-404(5)(a)(VI), 
C.R.S.   Claimant requested in a letter to Insurer that Dr. Kleiner be authorized.  
Insurer did not timely respond to the request.  Dr. Kleiner is authorized.  His 
examination on June 20, 2008, was related to the compensable injury.  Insurer is 
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liable for the costs of that examination, in amounts not to exceed the Division of 
Workers’ Compensation fee Schedule.  Sections 8-42-101(1) and (3), C.R.S. 

Maximum medical improvement is defined as “[A] point in time when any 
medically determinable physical or mental impairment as a result of injury has 
become stable and when no further treatment is reasonably expected to improve 
the condition.  The requirement for future medical maintenance which will not 
significantly improve the condition or the possibility of improvement or 
deterioration resulting from the passage of time shall not affect a finding of 
maximum medical improvement. The possibility of improvement or deterioration 
resulting from the passage of time alone shall not affect a finding of maximum 
medical improvement.”  Section 8-40-201(11.5), C.R.S. 

There is  no objective evidence of a medically determinable physical or 
mental impairment that results from the work injury.  Claimant’s physical or 
mental impairment, if any, is  not related to the work injury.  No further treatment is 
expected to improve Claimant’s work-related condition in part because no 
objective condition exists, as noted above, and in part because Claimant restricts 
the types of treatment she will allow. The recommendation for medical 
maintenance will not likely result in significant improvement in Claimant’s 
condition.  It is highly probable that the opinion of Dr. Burkhardt that Claimant is 
not at MMI is  incorrect. Respondents have shown by clear and convincing 
evidence that Claimant is at MMI for her work related condition and that Dr. 
Burkhardt’s opinion is incorrect.  

ORDER

 It is therefore ordered that:

1.Dr. Kleiner is authorized, and Insurer is liable for the costs of his 
examination of Claimant on June 20, 2008, in amounts not to exceed the 
Division of Workers’ Compensation fee schedule. 

2.Claimant is at MMI for the effects of the compensable injury.  

3.Issues not determined by this order are reserved. 

DATED:  February 10, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-745-387
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ISSUES

 The following issues were raised for consideration at hearing:

1. Temporary total disability benefits;

2. Petition to terminate benefits; and 

 2. Responsibility for termination.

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following 
Findings of Fact are entered.

1. Claimant commenced his employment for the Employer on October 
5, 2007.  Claimant injured himself in an admitted work injury  on November 23, 
2007.  Claimant was employed by the Employer in the automobile lubrication 
department in a lite duty assignment.

2. On October 6, 2007, Claimant participated in new employee 
orientation where he was advised of the Employer’s attendance policy.  
Claimant’s initials  and signature appears on an attendance record reflecting his 
participation in the new employee orientation program.  Claimant was aware that 
three instances of “no call no show” would result in the termination of his 
employment.  Claimant was further aware that the Employer had a policy, which 
required employees or a representative of the employee to contact a “one-eight 
hundred” telephone number when the employee did not appear for work.

3. Claimant was incarcerated for fours day beginning March 1, 2008.  
Because of his incarceration, Claimant was not able to appear for work.  On 
March 1, Claimant’s brother contacted the Employer to advise the Employer of 
Claimant’s absence from work.  Thereafter, neither Claimant, his  brother, nor any 
representative acting on Claimant’s  behalf contacted the Employer to report 
Claimant’s absence.  On March 10, 2008, when the Employer did not hear from 
the Claimant, his employment with the Employer was terminated.

 4. Claimant testified that he was released from jail on March 4, 2008 
and that he appeared at the Employer’s on March 5, 2008.  He testified that, on 
March 5, 2008, Claimant spoke to the assistant manager in charge of the section 
of the store he was assigned to work in. Claimant testified that the assistant 
manager did not refer Claimant to the store manager. He was given no relief by 
the assistant manager.  Claimant further testified that he was  unfamiliar with the 
Employer’s  attendance policy.  Claimant also testified that he sought 
unemployment compensation following his termination, but despite records of an 
unemployment compensation proceeding in which an unemployment 
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compensation judge found that Claimant reported he quit his job, Claimant 
testified that he never told a judge that he quit his job.  

5. The assistant store manager to whom Claimant claimed to have 
spoken testified at hearing.  The assistant manager testified that he could not 
recall speaking to Claimant on March 5, 2008 and that, if he had spoken to 
Claimant on March 5, 2008, he would have referred Claimant to the store 
manager.  On March 5, 2008, Claimant had not been terminated from 
employment and it was the Employer’s policy that if an employee is incarcerated, 
when that employee returns to work, he is employed as long as he proves that he 
was found not guilty of the charges, which caused his incarceration.  

6. The store manager also testified at hearing.  She testified that she 
learned from Claimant’s brother that he was in jail.  She testified that the first day 
of Claimant’s incarceration was not counted as a “no call no show” against 
Claimant based on his brother’s communication.  However, the subsequent days 
between March 2 and March 10, 2008, when Claimant did not contact the 
Employer, was counted against Claimant as “no call no show” and resulted in 
Claimant’s termination.

7. It is  found that Claimant was not a credible witness.  It is further 
found that Claimant’s  wage loss was caused by a volitional act.  Since 
Respondents established that Claimant is responsible for his separation from 
employment, he is not entitled to recover indemnity benefits from the Employer.

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions 
of Law are entered.

 1. The purpose of the Workers’ Compensation Act of Colorado (Act) 
Section 8-40-101, et seq. C.R.S. is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation.  Section 8-40-102(1), C.R.S.  Claimant shoulders 
the burden of proving by a preponderance of the evidence that his injury arose out 
of the course and scope of his employment.  Section 8-41-301(1), C.R.S.; See City 
of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence 
is  that which leads the trier of fact, after considering all of the evidence, to find that 
a fact is  more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers’ compensation case must be interpreted neutrally, 
neither in favor of the rights of Claimant nor in favor of the rights  of Respondents.  
Section 8-43-201, C.R.S.

 2. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witnesses’ testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
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been contradicted; and bias, prejudice or interests.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  A workers’ compensation case is 
decided on its merits.  Section 8-43-201, C.R.S. The ALJs factual findings concern 
only evidence that is  dispositive of the issues involved.  The ALJ has not 
addressed every piece of evidence that might lead to a conflicting conclusion and 
has rejected evidence contrary to the above findings  as  unpersuasive.  Magnetic 
Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

 3. To obtain indemnity benefits, a claimant must prove that the 
industrial injury caused a disability lasting more than three work shifts, he left 
work as a result of the disability, and the disability resulted in an actual wage 
loss.  City of Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 639 
(Colo. App. 1997).  Under sections 8-42-105(4) and 8-42-103(1)(g), the claimant is 
precluded from receiving indemnity benefits if he is  found to be responsible for his 
wage loss. The concept of "responsibility" in sections 8-42-105(4) and 8-42-103(1)
(g), is similar to the concept of "fault" under the previous version of the statute. 
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  "Fault" requires a 
volitional act or the exercise of some control in light of the totality of the 
circumstances.  Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1994).  
Fault does not require willful intent.  Richards v. Winter Park  Recreational 
Association, 919 P.2d 933 (Colo. App. 1996)(unemployment insurance).

 4. Respondents sustained its  burden of proof to establish that 
Claimant engaged in a volitional act, which caused the termination of his 
employment.  Respondents’ evidence, both documentary and testimonial, was 
found more credible and persuasive than the testimony provided by Claimant.  
Claimant’s denial of knowledge of the attendance policy, his  representations 
concerning his testimony at the unemployment compensation hearing, and his 
contention that he appeared at the Employer’s immediately upon his  release 
where he spoke to the assistant manager was not deemed credible.

ORDER

 It is therefore ordered that:

1. Respondents’ petition to terminate benefits under Section 8-42-105
(4) and 8-42-103(1)(g) is granted. 

 2. Claimant’s claim for temporary total disability benefits is denied and 
dismissed.

All matters not determined herein are reserved for future determination.

DATED:  February 10, 2009

Margot W. Jones
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-727-772

ISSUES

The issues presented for review included whether Respondents were able 
to overcome the Division Independent Medical Examiners’ Opinion concerning 
Maximum Medical Improvement (MMI) and whether Claimant was at MMI.  
Claimant also has requested Temporary Total Disability (“TTD”).

FINDINGS OF FACT

1.Respondent-Employer, a temporary employment agency, employed 
Claimant. He was placed for work at an assignment for a company that 
manufactures medical instruments.  Claimant worked at that assignment as an 
employee of the Respondent-Employer hereunder.

2.On June 20, 2007, Claimant was working as a parts  finisher when the 
exhaust fan over a nitric acid bath failed, and Claimant was exposed to a nitric 
acid cloud.  Claimant testified that the exposure lasted 10 minutes.

3.Claimant notified his  supervisor and the plant was immediately 
evacuated.

4.As a result of the exposure, Claimant experienced a burning sensation 
in his nose, throat, and chest with difficulty breathing. Claimant did not suffer 
burns of the nose and mouth.

5.HAZMAT personnel were called to the scene and decontaminated the 
Claimant by stripping him, washing him and giving him decontamination fluid to 
wash his mouth.

6.Ambulance paramedics administered pulmonary medicine and oxygen 
on the way to the Penrose Community Hospital.

7.The Claimant was treated at Penrose Community Hospital with oxygen 
and pulmonary medicine and was directed to follow up immediately with his 
employer’s worker’s compensation medical providers at Concentra.

8.On October 26, 2007, Dr. Daniel Peterson noted mild pre-existing 
emphysema no improvement in Claimant’s  condition. The November 16, 2007 
report of Dr. Peterson notes that there is “very little evidence of serious disease.” 
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9.Concentra treated the Claimant with inhalers and referred him to Dr. Tobi 
Shuman, a pulmonary specialist.  Dr. Shuman diagnosed occupational asthma 
and pleurisy.  She noted that the Pulmonary Function Test revealed asthma.  She 
also noted that the Claimant’s CT scans revealed emphysematous and 
bronchiectasis.  Bronchiectasis is manifested by airways that are inflamed and 
easily collapsible resulting in airflow obstruction with shortness of breath.  

10.Claimant resumed medical treatment with Concentra following the 
treatment by Dr. Shuman.  Concentra referred Claimant to Penrose Hospital for 
respiratory therapy.  Claimant testified he had “only half” of the therapy when 
Respondents stopped all medical care.  Claimant was placed at Maximum 
Medical Improvement (“MMI”) on January 24, 2008. On the date of MMI report of 
Dr. Hattem, Claimant was breathing normally without distress and his lungs were 
clear.  The MMI report occurred on January 24, 2008, more than six months prior 
to the DIME with Dr. Polanco.

11.Claimant objected timely to Respondents’ Final Admission of Liability 
dated January 28, 2008 and also filed a Notice and Proposal to Select Division 
IME Physician.  

12.Dr. Polanco was selected as the Division Independent Medical 
Examination (“DIME”) physician and completed his evaluation on July 31, 2008.  
Dr. Polanco opined that the Claimant was not at MMI.    

13.On September 18, 2008, Respondents filed an Application for Hearing 
seeking to withdraw their General and Final Admissions of Liability, as well as 
seeking to overcome the Division IME.

14.Dr. Polanco opined that exposure to nitric acid gas was one of the 
aspects causing Claimant’s deficits.  

15.Dr. Repsher evaluated Claimant on January 21, 2008 after Claimant 
was referred to him by Claimant’s authorized treatment provider (“ATP”), Dr. 
Hattem.  Dr. Repsher was qualified as an expert in the disciplines of pulmonary 
inhalational toxicology and chemical inhalation.  Dr. Repsher is an ATP.

16.Dr. Repsher reviewed Claimant’s medical records and conducted an 
evaluation of Claimant.  Dr. Repsher opined that Claimant experienced a minor 
exposure to nitric acid gas and was at MMI on the date of the accident.  He 
further stated that the follow up care by the authorized treating physician at 
Concentra, Dr. Shuman and Penrose Hospital was unnecessary and unrelated.  
Claimant told Dr. Repsher he was no longer smoking; however, Dr. Repsher 
testified he noticed an aroma of smoke when he evaluated Claimant.
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17.Dr. Repsher opined that in order to inhale a clinically significant amount 
of nitric acid gas the exposure would result in severe burns of the nose and 
mouth and conjunctivitis of the eyes.  Claimant did not suffer such effects.  Dr. 
Repsher opined that there was no medical basis for Dr. Polanco’s opinion and 
that it was incorrect.  The ALJ finds  Dr. Repsher to be credible.  Dr. Repsher 
credibly testified that there is a lack of objective evidence to support a claim for 
ongoing nitric acid exposure

18.The Court finds the testimony of Claimant to be credible regarding the 
occurrence of the nitric acid exposure and the initial need for medical treatment.  

19.The Court also finds that Dr. Polanco’s  opinion on MMI has been 
overcome by clear and convincing evidence.  

20.Dr. Polanco did make an accurate medical diagnosis  in his evaluation 
of Claimant.  Dr. Polanco did not have accurate medical information at the time of 
his DIME evaluation. Dr. Polanco’s  report is  silent on the issue of causation issue 
as well.  Dr. Polanco inaccurately considers Claimant’s own alleged non-history 
of prior respiratory problems.  However, the medical records support that 
Claimant had pre-existing medical respiratory problems.  

21.The ALJ concludes that the ATP’s opinion that Claimant reached MMI 
on January 24, 2008 and did not suffer any permanent impairment nor require 
additional care is the more credible opinion on MMI by clear and convincing 
evidence. 

22.The ALJ concludes that Claimant was at MMI on January 24, 2008 and 
that subsequent to that date Respondent-Insurer is  not responsible for Claimant’s 
medical care for any pulmonary issues Claimant may have.

CONCLUSIONS OF LAW

1. Pursuant to C.R.S. § 8-42-107(8), the standard of proof for 
determining whether the DIME opinion is incorrect is one of clear and 
convincing evidence.  Such proof requires  evidence demonstrating it is 
"highly probable" the DIME physician's rating is  incorrect.  Metro Moving & 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  It is solely for the 
trier of fact to determine the persuasive effect of the evidence and whether 
the burden of proof has been satisfied.  Mehlbrandt v. Hall, 121 Colo. 165, 
169, 213 P.2d 605 (1950); Eisnach v. lndustrial Commission, 633P.2d 502 
(Colo. App. 1981).  It is a question of fact as  to whether the burden of 
proof has been satisfied here and whether the Respondents have 
overcome the DIME opinions of Dr. Polanco.

2. Dr. Polanco’s  opinion that Claimant is no longer at MMI for the June 
20, 2007 date of injury is clearly erroneous and it is highly probable that 
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such a determination is incorrect.  Based on the totality of the 
circumstances and the evidence presented, Respondents have overcome 
the findings and opinions of the DIME physician, Dr. Polanco as they 
pertain to the issue of MMI.

ORDER

 It is therefore ordered that:

1. The opinion of the DIME physician, Dr. Polanco that Claimant is “not at 
MMI” is overcome by Respondents.  Claimant’s date of MMI for the June 
20, 2007 injury suffered while in the employ of Respondent-Employer is 
January 24, 2008.

2. Respondent-Insurer is  not responsible for Claimant’s medical care for any 
pulmonary issues Claimant may have subsequent to January 24, 2008.

3. Claimants request for total temporary disability benefits subsequent to 
January 24, 2008 is denied and dismissed.

4. All other issues are reserved for future determination.

DATE: February 11, 2009
Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-720-817

ISSUES

The issues determined herein include:

1. Whether the Claimant is entitled to ongoing medical care to 
maintain her condition at maximum medical improvement; 

2. Whether the Claimant’s average weekly wage should be increased 
“if the vacation time she accumulated would not automatically disappear at the 
end of the year;”

3. Whether the Claimant is entitled to temporary total or temporary 
partial disability benefits for periods of time when the Claimant had to miss  work 
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to attend medical appointments and her personal or vacation time was used 
instead; and

4. Whether the Respondents  are entitled to an award of attorney fees 
pursuant to C.R.S § 8-42-211(2)(d) for the Claimant’s filing an Application for 
Hearing on the issues of maximum medical improvement and ongoing temporary 
disability benefits without requesting a Division IME or filing Petition to Reopen 
the claim with the required medical reports attached. 

FINDINGS OF FACT

1.On October 19, 2006, the Claimant was injured in an admitted accident 
in the course and scope of her employment with the Employer.

2.In connection with her October 19, 2006 accident, the Claimant 
completed an “Associate’s Statement.”  

3.In her Associate’s  Statement, the Claimant indicated her October 19, 
2006 injury was to her left arm and shoulder.  

4.After reporting the October 19, 2006 accident and requesting medical 
treatment, the Claimant was referred to, and began treating with, Dr. Pia Schalin 
at Emergicare, the employer’s authorized treating provider for work-related 
injuries. 

5.The Claimant’s medical care and treatment was  subsequently 
transferred to Dr. Douglas Bradley at Emergicare.  

6.Dr. Bradley referred the Claimant to Dr. Roger Sung for evaluation. 

7.The Claimant ultimately underwent a discectomy and fusion at C4-5 and 
C6-7, performed by Dr. Sung to treat her work-related injuries.  

8.On January 23, 2008, the Claimant was evaluated by Dr. Sung. On that 
date, Dr. Sung placed the Claimant at maximum medical improvement (MMI) 
from her neck injury.   Dr. Sung addressed the Claimant’s complaint of low back 
pain and recommended an MRI.  

9.On June 22, 2008, the Claimant was evaluated by Dr. Bradley for the 
purpose of determining her permanent physical impairment resulting from the 
October 19, 2006 accident.  Dr. Bradley’s report of MMI and impairment 
documents a May 6, 2008, MRI of the Claimant’s lumbar spine, which he notes 
showed minor lower lumbar discogenic disease without stenosis, nerve root 
impingement, or annular tearing.   Dr. Bradley opined this  would be a normal MRI 
for the Claimant, given her age.  Dr. Bradley’s  June 22, 2008 report documents 
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that on June 10, 2008, the Claimant’s lumbar range of motion was invalid and not 
consistent.  Dr. Bradley opined the Claimant’s  low back pain and leg pain is not 
related to her October 19, 2006 injury at work.  Dr. Bradley opined the Claimant 
has a neurological disorder that is  affecting her legs and which needs to be 
evaluated by a neurologist through her personal health insurance. 

10.Dr. Bradley found the Claimant reached MMI from her work-related 
injuries on June 4, 2008.  He assigned 26 percent whole person impairment to 
her cervical spine injuries, combining eleven percent whole person impairment 
under Table 53II(F) and seventeen percent whole person impairment for loss  of 
cervical range of motion.  Dr. Bradley did not assign any permanent physical 
impairment to the Claimant’s complaints of upper extremity numbness, as  it was 
not in a nerve root distribution. 

11.In his  June 22, 2008 report, Dr. Bradley initially indicates, “Medical 
maintenance care only is warranted.”  The report later indicates, “She requires no 
medications.”  In this regard, Dr. Bradley’s report is ambiguous.  

12.The Insurer filed a Final Admission of Liability consistent with Dr. 
Bradley’s report of MMI and Impairment on July 28, 2008.  The Final Admission 
does not admit for medical treatment post-MMI.

13.The July 28, 2008 Final Admission of Liability admitted liability for an 
average weekly wage of $486.79 and for TTD from November 5, 2007 through 
December 21, 2007. 

14.On August 20, 2008, the Claimant objected to the July 28, 2008 Final 
Admission of Liability, but she did not file a Notice and Proposal to Select a 
DIME.

15.On August 20, 2008, the Claimant filed an Application for Hearing.  The 
Application for Hearing endorsed the issues of “other issues,” set forth as:

16.Grover medical benefits; Claimant may no longer be at MMI and may 
require additional medical benefits to return to MMI; in addition she may be 
entitled to temporary disability benefits if she is  no longer at MMI; temporary 
disability benefits for periods of time when the Claimant had to miss work to 
attend medical appointments and her personal and/or vacation time was used 
instead; average weekly wage if the vacation time she accumulated would not 
automatically disappear at the end of the year.

15.Respondents filed a Motion to Strike the issues of “Claimant may no 
longer be at MMI and may require additional medical benefits to return to MMI; in 
addition she may be entitled to temporary disability benefits  if she is no longer at 
MMI” from the Application for Hearing. 
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16.A Prehearing Conference was held on December 19, 2008 before 
Prehearing Administrative Law Judge Thomas McBride on the issue of the 
Respondents’ Motion to Strike the issues from the Application for Hearing. 

17.On December 19, 2008, PALJ McBride granted the Respondents’ 
Motion to Strike, in part, and struck the issues of “Claimant may no longer be at 
MMI and may require additional medical benefits to return to MMI; in addition she 
may be entitled to temporary disability benefits if she is no longer at MMI” from 
the August 20, 2008 Application for Hearing as not ripe for determination.  

18.The Claimant testified that she currently requires  medical treatment for 
her neck pain, shoulder pain, bilateral upper extremity pain and numbness, mid-
back pain, low back pain, bilateral leg pain and numbness, and pain in the soles 
of her feet.  Dr. Bradley indicated the Claimant’s  mid-back pain, low back pain, 
bilateral leg pain and numbness, and pain in the soles of her feet is not related to 
the October 19, 2006 accident.  

19.The Claimant is  entitled to post-MMI medical treatment to maintain her 
work-related conditions as determined by Dr. Bradley at MMI.  The Claimant did 
not request a Division IME.  Therefore, the ALJ is bound by Dr. Bradley’s findings 
as to the injuries and conditions that are work-related.  

20.The Claimant’s request for an increase in her average weekly wage 
was specifically based on a request to use the Claimant’s vacation time that is 
forfeited by the Respondent Employer’s policy that vacation time must be used 
by the employee’s anniversary date of employment.  The ALJ finds the Claimant 
failed to establish by a preponderance of the evidence that lost vacation time, if 
any, should be included in the calculation of the Claimant’s average weekly 
wage.

21.The ALJ finds the Claimant’s  average weekly wage to be $486.79 as 
admitted in the Final Admission of Liability.  

22.The Claimant requests  an award of additional TTD or TPD for periods 
of time when the Claimant had to miss work to attend medical appointments and 
her personal and/or vacation time was used instead.  The Claimant testified to 
the dates for which she sought an additional award of TTD or TPD.  The 
Claimant agreed that all the dates for which she sought additional TTD or TPD 
were on or after she was placed at MMI by Dr. Bradley.  

23.PALJ McBride’s Order striking the issues of ““Claimant may no longer 
be at MMI and may require additional medical benefits  to return to MMI; in 
addition she may be entitled to temporary disability benefits  if she is no longer at 
MMI” from the August 20, 2008 Application for Hearing as not ripe does not 
explain why the PALJ found the issues not ripe for hearing.  Therefore, the ALJ 
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finds the Respondents failed to establish by a preponderance of the evidence 
that the issues so struck were not ripe.  

CONCLUSIONS OF LAW

1.Section 8-42-101(1)(a), C.R.S., provides that Respondents are liable for 
authorized medical treatment that is reasonable and necessary to cure or relieve 
the effects of the industrial injury. Snyder v. Industrial Claim Appeals Office, 942 
P.2d 1337 (Colo. App. 1997). A Claimant may be entitled to medical benefits after 
MMI if there is substantial evidence in the record to support a determination that 
future medical treatment will be reasonable and necessary to relieve the effects 
of the industrial injury or prevent a deterioration of the Claimant’s condition. 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). Although the opinion 
of Dr. Bradley regarding the Claimant’s need for ongoing accident-related 
medical care is equivocal, the ALJ finds that the Claimant established by a 
preponderance of the evidence that she is in need of future medical treatment to 
prevent a deterioration of her work-related condition, as determined by Dr. 
Douglas Bradley.  

2.The Claimant did not request a Division IME challenging Dr. Bradley’s 
findings regarding causation of her mid-back, low back, and lower extremity 
complaints.  Therefore, the ALJ is bound by Dr. Bradley’s  determinations on 
those issues.  The issue of causation of the Claimant’s  mid-back, low back, and 
lower extremity complaints are closed pursuant to C.R.S. § 8-43-203(2)(B)(II). 

3.The term "wages" means the money rate at which the services rendered 
are recompensed under the contract of hire in force at the time of the injury. 
Section 8-40-201(19)(a). C.R.S. § 8-40-201(19)(b) provides, in relevant part:

The term "wages" shall include the amount of the employee's  cost 
of continuing the employer's group health insurance plan and, upon 
termination of the continuation, the employee's cost of conversion 
to a similar or lesser insurance plan, and gratuities  reported to the 
federal internal revenue service by or for the worker for purposes of 
filing federal income tax returns  and the reasonable value of board, 
rent, housing, and lodging received from the employer, the 
reasonable value of which shall be fixed and determined from the 
facts by the division in each particular case, but shall not include 
any similar advantage or fringe benefit not specifically enumerated 
in this subsection (19). 

4.Accrued vacation time is  not an advantage or fringe benefit specifically 
enumerated by statute for inclusion in the calculation of a Claimant’s average 
weekly wage.  The leave time at issue here is subject to forfeiture each year on 
the anniversary date of the Claimant’s hire.  A forfeiture provision may preclude 
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an employee from redeeming unlimited accumulated leave time at termination. 
Since the value of Claimant's leave time is  dependent upon actual usage, and 
will be forfeited if in fact it is  not used, it cannot be considered a cash equivalent.  
Therefore, it is properly excluded from the calculation of average weekly wage.  
City of Lamar v. Koehn, 968 P.2d 164 (Colo.App. 1998). 

4.The Claimant seeks an award of temporary disability benefits  for periods 
after she was placed at MMI.  Per C.R.S. § 8-42-105(3)(a) and 8-42-106(2)(a), 
temporary disability benefits terminate when the employee reaches maximum 
medical improvement.

5.Section 8-43-211(1)(d), C.R.S. provides as follows: "If any person 
requests a hearing or files  a notice to set a hearing on issues which are not ripe 
for adjudication at the time such request or filing is  made, such person shall be 
assessed the reasonable attorney fees and costs of the opposing party in 
preparing for such hearing or setting."   The term "ripe for adjudication" is not 
defined by the statute. However, in Olivas-Soto v. Industrial Claim Appeals Office 
143 P.3d 1178 (Colo. App. 2006), the court noted that generally ripeness tests 
whether an issue is  real, immediate, and fit for adjudication. Under that doctrine, 
adjudication should be withheld for uncertain or contingent future matters that 
suppose a speculative injury, which may never occur. PALJ McBride struck 
issues from the Claimant’s application for hearing as not ripe for determination.  
There is  no explanation as to why the PALJ struck the issues as not ripe for 
determination.  Therefore, the undersigned ALJ finds the Respondents failed to 
establish by a preponderance of the evidence that the issues were not real, 
immediate, and fit for adjudication.

6.The ALJ’s factual findings concern only evidence that is dispositive to 
the issues involved.  The ALJ has not addressed every piece of evidence that he 
finds persuasive or that might lead to a conflicting conclusion and has  rejected 
evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, 
Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo.App. 2000). 

ORDER

 It is therefore ordered that:

1.The Claimant is  entitled to a general award of medical benefits  post-MMI 
to prevent deterioration of the conditions Dr. Bradley determined are work-
related.  

2.The Claimant’s request for an increase in her AWW “if the vacation time 
she accumulated would not automatically disappear at the end of the year;” is 
denied.  The Claimant’s AWW is  $486.79 as admitted in the Final Admission of 
Liability.
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3.The Claimant’s request for additional temporary total and/or temporary 
partial disability benefits is denied and dismissed.

4.The Respondents’ request for an award of attorney fees per C.R.S. § 
8-43-211(2)(d) is denied and dismissed. 

5.The insurer shall pay interest to Claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due.

6.All matters not determined herein are reserved for future determination.

DATE: February 11, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-765-987

ISSUES

 Did the respondents prove by a preponderance of the evidence that the 
claimant was responsible for his termination from employment and, 
therefore, not entitled to an award of temporary total disability benefits?

 Should the claimant’s average weekly wage be modified to reflect a salary 
increase that was approved before the date of injury, but did not become 
effective until after the date of injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the 
following findings of fact:

1. The claimant worked at the employer’s dairy farm.  On October 30, 
2007, the claimant sustained a compensable low back injury.  At the time of this 
injury the claimant was employed in the “maternity” area of the dairy where he 
assisted in birthing calves  and performed other activities  related to the health of 
the animals.

2. The primary treating physician for the injury was Dr. Cathy Smith, 
M.D.  Dr. Smith diagnosed the injury as a “contusion” and sacroiliac (SI) joint 
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dysfunction.  The claimant received various modes of treatment including 
medications, physical therapy and SI joint injections.  

3. Despite the injury the claimant continued to work at the dairy.  
However, he was intermittently placed under medical restrictions that precluded 
him from performing all of the duties of his pre-injury employment.

4. The employer generally followed a stepped disciplinary policy.  
Under this  policy three written warnings within a year could result in termination 
of an employee.  The employer’s  written code of conduct forbids “insubordination 
or other disrespectful conduct.”  The claimant admitted that he was aware of the 
stepped disciplinary procedure.

5. On November 5, 2007, the employer issued the claimant a written 
warning for “insubordination.”  The written warning contains a space for the 
“company statement.”  In the company statement section of the warning a 
representative of the employer wrote that the claimant was physically working 
with cows in violation of his restrictions.  When the claimant’s  supervisor (Ms. 
Gonzalez) spoke to the claimant “on Sunday” she told the claimant that he 
violated her instruction.  The claimant replied, “he didn’t want to work her [sic] 
anymore and left.”  The claimant returned to the employer’s premises on 
November 5, 2007, and stated that he wanted to return to work.

6. The claimant testified at hearing that when he spoke with Ms. 
Gonzalez in November 2007 she yelled at him and treated him badly.  However, 
the claimant stated that, contrary to the company statement in the warning, he 
did not walk off of the job, but instead went to the office to look for another 
supervisor.  According to the claimant he found another supervisor and that 
person gave him permission to leave the employer’s premises.  Therefore, the 
claimant disagreed with the propriety of the November 2007 written warning.

7. Ms. Gonzalez testified that, although she did not personally write 
the November 2007 warning, she was involved in the incident that led up to it.  
According to Ms. Gonzalez she was not at work on a day when the claimant 
allegedly exceeded his physical restrictions by assisting in the birth of a calf.  
However, she investigated the incident the next day and spoke to the claimant.  
Ms. Gonzalez stated that when she confronted the claimant about exceeding his 
restrictions he stated that he did not like working at the dairy and walked off the 
job.  The ALJ credits  the testimony of Ms. Gonzales that in November 2007 the 
claimant expressed dissatisfaction with his job at the dairy.

8. Dr. Smith examined the claimant on May 19, 2008.  At that visit the 
claimant reported an increase in pain in the SI joint and buttocks areas after he 
was ordered to use a shovel to clean manure from between livestock corrals.  On 
that date Dr. Smith imposed restrictions of no shoveling, bending or twisting.  
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9. Ms. Aylor is the employer’s  “organic stewardship specialist.”  In this 
capacity Ms. Aylor is responsible for inspecting and certifying the employer’s 
dairy facilities and executing the employer’s employee safety program.  In August 
or early September 2008 the employer decided to identify a specific light-duty 
position that the claimant could perform within the restrictions imposed by Dr. 
Smith.  Ms. Aylor was partially responsible for defining the claimant’s  duties in the 
new position.

10. Ms. Aylor identified the jobs of “cutting tails” and “flaming udders” as 
being within the claimant’s restrictions.  Cutting tails, which was to be performed 
in the milking barn, required the claimant to walk behind a row of 24 restrained 
cows and trim their tails with a pair of scissors.  Owing to the construction of the 
milking barn the cow tails  hung between waist and shoulder height.  “Flaming 
udders,” also performed in the milking barn, required the claimant to walk behind 
a row of 24 restrained cows with a wand attached by a hose to a propane tank.  
The wand was approximately three feet in length and emitted a low intensity 
flame at its  end.  The purpose of flaming the udders was to singe hair and 
thereby kill bacteria that might infect the milk.  The claimant was required to use 
his hand and arm to pass the wand under a cow’s udder approximately 4 times..  
Each row of cows was changed every 15 minutes.  While performing either of 
these jobs the claimant was required to alternate between standing in one 
position and walking.  The claimant was required to be on his  feet at all times 
while cutting tails and flaming udders.  

11. On September 4, 2008, the employer sent a letter to Dr. Smith 
noting that the claimant could not perform his regular duties and requesting Dr. 
Smith to determine whether he could perform various jobs including “cutting cow 
tails with scissors, while walking,” and “flaming cow udders.” 

 12. On September 8, 2008, Dr. Smith checked a space on the 
employer’s letter indicating that the claimant could perform the job of flaming 
udders provided he did not have to bend, twist or stoop.  However, Dr. Smith did 
not check the space to indicate the claimant could perform the job of cutting tails.

 13. On September 8, 2008, the claimant testified that a supervisor, Mr. 
Gonzalez (husband of Ms. Gonzalez), “pulled him out of maternity” and assigned 
him to “cut tails in the corral.”  According to the claimant he experienced an 
increase in pain because cows in the corral were not well restrained and tended 
to move their hips from side to side during the cutting procedure.

 14. On September 9, 2008, the claimant visited Dr. Smith with a 
complaint of back pain.  Dr. Smith prescribed Tramadol for severe back pain and 
Naprosyn for less severe pain.  Dr. Smith indicated the claimant’s restrictions 
were unchanged and he could return to modified duty on September 9, 2008.

 15. The claimant did not report for work on September 9, 2008, nor did 
he call the employer to notify them that he would not be able to work.  The 
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claimant testified that after he visited Dr. Smith he fell asleep because he was 
taking medication.   When the claimant awoke he realized he was already late for 
work.  The claimant did not call the employer to report his absence because he 
had lost the employer’s telephone number.  The claimant admitted in his 
testimony that he “wrong” when he “no-called/no-showed” on September 9, 2008.

 16. On September 11, 2008, Mr. Gonzalez, who was supervisor in the 
milking barn, issued the claimant a written warning for a violation of the 
employer’s attendance policy.  Mr. Gonzalez wrote that the claimant did not call 
or come to work on September 9, 2008, and that the doctor did not sign a form 
stating that he could not return to work.  The claimant further advised Mr. 
Gonzalez that he could not call in because he lost the phone number.  Mr. 
Gonzalez recorded that the claimant stated he was going to take a copy of the 
written warning to an interpreter before signing it, and that if the employer had 
any questions it could contact his lawyer.

 17. On September 16, 2008, Dr. Smith signed a letter from the 
employer stating that the claimant could cut tails while walking provided the cows 
were restrained.  Dr. Smith reiterated the claimant could perform the job of 
flaming udders.

 18. On September 17, 2008, Dr. Smith examined the claimant.  Dr. 
Smith stated that the claimant’s restrictions were unchanged, but with the added 
recommendation that the claimant “change activity every two hours.”  Dr. Smith 
further wrote that the claimant “has  to change positions  to avoid prolonged stand 
[sic] in one position, prolonged walking, needs to stretch every 1-2 hours.”

 19. On September 25, 2008, Dr. Smith wrote the claimant’s restrictions 
were unchanged, except that he “needs to sit for 15-20 minutes every 2 hours” in 
an eight hour shift.

 20. On October 8, 2008, Dr. Smith wrote the claimant’s  restrictions 
were to continue eight-hour shifts, “continue to alternate sit/stand/walk,” continue 
to avoid walking long distances over uneven ground, and to avoid repetitive 
bending, stooping, squatting and climbing.

 21. Mr. Gonzalez credibly testified that prior to October 10, 2008, he 
observed the claimant was not flaming udders at a fast enough rate and 
counseled the claimant to improve.  Insofar as  the claimant denied that any such 
conversations occurred, the ALJ fins his testimony is not credible.

 22. On October 10, 2008, Ms. Aylor was at the dairy where the claimant 
worked and observed the claimant for one hour while he performed the job of 
flaming udders.  Ms. Aylor observed the claimant from behind a one-way window 
and the claimant did not know she was observing him.  Ms. Aylor observed that 
the claimant flamed an average of 5 or 6 udders every 15 minutes.  Ms. Aylor did 
not see the claimant exhibiting any pain behaviors or having any difficulty walking 
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up and down the milking barn.  Ms. Aylor noted that an employee should be able 
to flame and average of 15 to 20 udders every 15 minutes.  Ms. Aylor reported 
her observations of the claimant to his supervisor, Mr. Gonzalez.

 23. On October 13, 2008, a meeting was held between the claimant, 
Mr. Gonzalez, and Ms. Aylor.  The purpose of this meeting was  to give the 
claimant a third written warning.  The written warning was given for “attitude” and 
“quality of work.”  The company statement portion of the written warning states 
the claimant told Mr. Gonzalez that he “hated cutting tails and flaming udders,” 
and told Mr. Gonzalez that the employer couldn’t fire him because of “what his 
lawyer said.”  The warning further states the claimant made these remarks when 
he received the report of Ms. Aylor that he was flaming only 5 udders per row of 
cows.

 24. Mr. Gonzalez testified that during the meeting on October 13, 2008, 
the claimant denied that he was not flaming udders  fast enough, and also 
claimed that the effects of his injury were inhibiting his performance.  Mr. 
Gonzalez recalled the claimant was gesturing during the meeting and repeatedly 
responded “no” to the remarks  of his  supervisors.  Mr. Gonzalez interpreted the 
claimant’s actions as evidencing a lack of desire to work.  According to Mr. 
Gonzalez the claimant also said that it would be his word against the word of his 
supervisors.

 25. Ms. Aylor testified concerning the meeting with the claimant on 
October 13, 2008.  Ms. Aylor noted that Mr. Gonzalez told the claimant he had 
not been performing his duties up to the employer’s expectations.  According to 
Ms. Aylor the claimant began to roll his  eyes  and turn his  head.  She recalled the 
claimant said the written warning was “all lies” and that it would be his word 
against the word of the supervisors.  Ms. Aylor stated that the claimant refused to 
sign the written warning and said he would take it to his lawyer.

 26. Ms. Aylor testified that after the October 13, 2008, warning was 
issued, the claimant was terminated in accordance with the employer’s  policy 
because it was the third warning within one year’s time.  According to Ms. Aylor 
the termination was based on insubordination and the claimant’s poor work 
quality.

 27. The claimant signed the October 13, 2008, warning on October 15, 
2008.  At that time the claimant wrote that he could not flame more than 5 udders 
per line of cows because his injury prevented him from doing it any faster.  

 28. At the hearing the claimant testified that it was inaccurate to state 
that on average he flamed only 5 udders every fifteen minutes.  The claimant 
stated that he was required to cut tails and flame udders  at the same time.  
Therefore, he would sometimes cut 14 tails and flame five udders on the same 
line of cows.  Other times he would cut 5 tails and flame 13 to 15 udders.  
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 29. The claimant testified that pain associated with his injury made it 
difficult for him to meet the employer’s expectations concerning the number of 
udders he was required to flame.  The claimant also stated that because of his 
height he was required to lean over and extend the wand far under the cow in 
order to flame udders.  

 30. Ms. Aylor credibly testified that the claimant was not required to cut 
tails and flame udders during the same work shift.  Ms. Aylor’s  testimony is 
corroborated by the testimony of Mr. Gonzalez.  Further, Ms. Aylor credibly 
testified that during the time she observed the claimant on October 10 he was not 
cutting any tails, but was limited to flaming udders.

 31. Ms Aylor credibly testified that the claimant was not required to 
extend his arm and reach under the cow with the wand in order to flame udders.  
Ms. Aylor credibly explained that the udder is located near the rear of the cow 
and that the udder is the only part of the cow’s body that needs  to be exposed to 
flame.  She further explained that from where the claimant was required to stand 
in the milking barn that the wand is long enough to flame the udders without 
requiring him to reach.  The photographs and video recording introduced into 
evidence corroborate Ms. Aylor’s testimony.  After observing the photographs, the 
video and the claimant at the hearing, the ALJ is not persuaded that flaming 
udders required the claimant to bend in order to perform the job.

 32. Ms. Aylor credibly testified that when the claimant was performing 
the job of cutting tails or flaming udders he was permitted to sit and rest for 15 to 
20 minutes every 2 hours.  Ms. Aylor’s  testimony was corroborated by the 
credible testimony of Mr. Gonzalez.

 33. The respondents proved it is  more probably true than not that the 
claimant engaged in volitional conduct that led to his termination, and that he 
exercised some control over the circumstances leading to the termination.  The 
ALJ finds, in accordance with the credible testimony of Ms. Aylor, that the jobs of 
cutting tails and flaming udders honored all of the restrictions imposed by Dr. 
Smith.  The claimant was allowed, in fact required, to alternate between standing 
in one place and walking while he was performing these jobs.  Further, the 
claimant was allowed to sit for 15 to 20 minutes every 2 hours.  The ALJ is further 
persuaded that because of the construction of the milking barn and the 
consequent positioning and restraint of the cows, the claimant was not required 
to bend or stoop in order to cut the tails  or flame the udders.  The ALJ further 
finds that the claimant knew he was required to flame between 15 and 20 udders, 
and deliberately chose to perform the job at a substandard level, as observed by 
Ms. Aylor.  The ALJ finds that the claimant’s real motivation for failing to perform 
the job at the required level was not, as he claimed, physical inability attributable 
to the effects of the injury or any requirement that he cut tails and flame udders 
during the same shift.  Instead, the ALJ finds the claimant chose not to perform 
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up to his capacity because he was unhappy working at the dairy, just as he told 
Ms. Gonzalez in November 2007 and Mr. Gonzalez in October 2008.  

 34. The ALJ further finds that on October 13, 2008, the claimant 
intentionally engaged in disrespectful conduct towards Mr. Gonzalez and Ms. 
Aylor.  The ALJ is persuaded that the claimant exhibited a disrespectful attitude 
by gesturing, responding “no” to many inquiries and statements of his 
supervisors, by rolling his eyes, and by stating that all of the supervisors’ remarks 
concerning his performance were “lies.”  

 35. The ALJ finds that on October 13, 2008, the claimant fully aware his 
job was in jeopardy if he received another written warning.  The claimant was 
aware of the employer’s stepped disciplinary policy, and that a third warning 
could result in termination.  The claimant knew he had received two written 
warnings within the previous  year, and even acknowledged that he had bee 
“wrong” when he failed to call in on September 9, 2008.

 36. At hearing the respondents stipulated that the claimant is  entitled to 
temporary total disability benefits commencing October 13, 2008, unless  the ALJ 
finds that they proved the claimant was “responsible” for the termination from 
employment.

 37. At the time of the injury, the claimant was earning $2500 per month 
in salary.  (The claimant also is entitled to COBRA benefits).  The claimant’s 
exhibits  demonstrate that the claimant’s  salary was increased to $2550 per 
month effective November 1, 2007.  As shown by claimant’s  Exhibit 4, the 
Personnel Action Notice, the increase in the claimant’s wages had been 
approved by management by October 29, 2008, prior to the occurrence of the 
injury.

 38. On November 24, 2008, Dr. Smith placed the claimant at maximum 
medical improvement (MMI) with a 14 percent whole person impairment rating.  
Dr. Smith stated the claimant has permanent restrictions  to avoid “prolonged 
standing,” and is required to “alternate positions  frequently between standing and 
walking.”  The claimant is to avoid twisting, squatting and pivoting on the left.  
The claimant is also to avoid walking long distances over uneven ground.  The 
ALJ infers from these restrictions that the claimant is permanently restricted from 
performing some of the regular duties of his pre-injury employment at the dairy.  

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
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employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  
Except as specifically noted below, the claimant shoulders  the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
the claimant nor in favor of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as  unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

RESPONSIBILITY FOR TERMINATION

 The claimant seeks an award of TTD benefits  commencing October 13, 
2008, and continuing.  The respondents stipulate the claimant is  entitled to an 
award of TTD benefits  unless they proved by a preponderance of the evidence 
that the claimant was responsible for the termination from employment.  The ALJ 
concludes the respondents proved by a preponderance of the evidence that the 
claimant was responsible for the termination.

 Section 8-42-103(1)(g), C.R.S., and § 8-42-105(4), C.R.S. (termination 
statutes), provide that if a temporarily disabled employee “is responsible for 
termination of employment, the resulting wage loss shall not be attributable to the 
on-the-job injury.”  Because these statutes provide a defense to an otherwise 
valid claim for TTD benefits, the respondents shoulder the burden of proof by a 
preponderance of the evidence to establish each element of the defense.  
Gilmore v. Industrial Claim Appeals Office, 187 P.3d 1129 (Colo. App. 2008); 
Brinsfield v. Excel Corp., W.C. No. 4-551-844 (I.C.A.O. July 18, 2003).  

 In Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 P.3d 
1061 (Colo. App. 2002), the court held the term “responsible” as used in the 
termination statutes reintroduces the concept of fault as it was understood prior 
to the Supreme Court’s decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  Consequently, the concept of fault used in the unemployment 
insurance context is instructional.  Fault requires a volitional act or the exercise of 
some control in light of the totality of the circumstances.  Padilla v. Digital 
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Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.
2d 1185 (Colo. App. 1995); Lozano v. Grand River Hospital District, W.C. No. 
4-734-912 (ICAO, February 4, 2009).  However, an employee is  not responsible 
for a termination from employment if the physical effects of the industrial injury 
preclude the performance of assigned duties and cause the termination.  See 
Gilmore v. Industrial Claim Appeals Office, supra; Colorado Springs Disposal v. 
Industrial Claim Appeals Office, supra (concept of responsible for termination 
does not refer to the claimant’s injury or injury producing conduct); Lozano v. 
Grand River Hospital District, supra.

Violation of an employer’s policy does not necessarily establish the 
claimant acted volitionally with respect to a discharge from employment.  
Gonzales v. Industrial Commission, 740 P.2d 999 (Colo. 1987).  However, a 
claimant may act volitionally if he is aware of what the employer requires and 
deliberately fails to perform accordingly.  Gilmore v. Industrial Claim Appeals 
Office, supra.  This is true even if the claimant is not specifically warned that 
failure to comply with the employer’s  expectations may result in termination.  See 
Pabst v. Industrial Claim Appeals Office, 833 P.2d 64 (Colo. App. 1992).  
Ultimately, the question of whether the claimant was responsible for the 
termination is one of fact for determination by the ALJ.  Gilmore v. Industrial 
Claim Appeals Office, supra.

As determined in Findings of Fact 33 through 35, the respondents proved 
it is more probably true than not that the claimant was “responsible” for the 
termination from employment within the meaning of the termination statutes.  
Specifically, the ALJ finds the claimant was aware of the employer’s stepped 
disciplinary policy and that his job could be in danger if he received a third written 
warning.  The claimant was assigned to light duty within the physical restrictions 
assigned by the treating physician, but he deliberately failed to meet the 
employer’s production expectations because he did not care for his  work.  The 
effects of the injury did not prevent the claimant from meeting the employer’s 
production expectations.  Moreover, when the claimant was confronted with his 
conduct and given the third warning, he demonstrated deliberate disrespect 
towards the supervisors.  As a consequence, the claimant was terminated.  The 
ALJ concludes that the claimant’s  conduct was volitional and that he exercised 
control over the circumstances leading to the termination.

In these circumstances, the claim for TTD benefits must be denied.

AVERAGE WEEKLY WAGE
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 The claimant contends the AWW should be increased to include the $50 
per month increase in salary that went into effect on November 1, 2007, two days 
after the date of the injury.  The ALJ agrees with this argument. 

 Section 8-42-102(2), C.R.S., requires the ALJ to base the claimant's AWW 
on his earnings at the time of injury.  However, under some circumstances, the 
ALJ may determine a claimant's TTD rate based upon earnings the claimant 
received on a date other than the date of injury.  Pizza Hut v. Industrial Claim 
Appeals Office, 18 P.3d 867 (Colo. App. 2001); Campbell v. IBM Corp., 867 P.2d 
77 (Colo. App. 1993).  Section 8-42-102(3), C.R.S., grants the ALJ discretionary 
authority to alter that formula if for any reason it will not fairly determine 
claimant's AWW.  Avalanche Industries, Inc. v. Clark, __P.3d__ (Colo. Sup. Ct. 
No. 07SC255, December 15, 2008).  The overall objective of calculating AWW is 
to arrive at a fair approximation of claimant's  wage loss and diminished earning 
capacity.  Ebersbach v. United Food & Commercial Workers Local No. 7, W.C. 
No. 4-240-475 (ICAO May 7, 1997).  Where a claimant’s  earnings increase 
periodically his AWW may be calculated based upon earnings during a given 
period of disability, not the earnings on the date of the original injury.  Avalanche 
Industries, Inc. v. Clark, supra; Campbell v. IBM Corp., supra.  

 The ALJ, in the exercise of his  discretion § 8-42-102(3), concludes that a 
fair calculation of the claimant’s AWW should reflect the $50 per month ($11.54 
per week) wage increase that the claimant received on November 1, 2007, two 
days after the industrial injury.  In this regard, the ALJ notes that the employer 
had already approved the increase in wages before the October 30, 2008, 
industrial injury.  Therefore, the claimant’s expectation of receiving the increased 
wage was concrete and tangible before the injury occurred.  Thus, it may safely 
be concluded that if the claimant incurs any period of temporary disability in the 
future he will sustain a wage loss during a period of time that, but for the injury, 
will necessarily include the wage increase.  Further, the report of Dr. Smith 
indicates a reasonable likelihood that the claimant has sustained ratable 
permanent impairment as  a result of the industrial injury, and this impairment has 
caused permanent restrictions that will preclude him from performing all of the 
duties he performed at the time of the injury.  This inference follows from the fact 
that the permanent restrictions  are very similar to those that existed during the 
time the employer assigned the claimant to perform “light duty” in the milking 
barn.  The ALJ concludes that this evidence demonstrates  a fair likelihood that 
the claimant’s long-term earning capacity has been impaired by the injury, and 
that a fair calculation of the AWW should account for this fact in the event 
medical impairment benefits are ultimately awarded.  Cf. Pizza Hut v. Industrial 
Claim Appeals Office, supra; Broadmoor Hotel v. Industrial Claim Appeals Office, 
939 P.2d 460 (Colo. App. 1996).

 The ALJ understands from the parties at the hearing that the only issue 
before him with respect to the AWW is  whether the AWW should include the post-
injury wage increase.  Therefore, the ALJ has  not determined the actual AWW.  
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That issue remains for future determination in the event the parties are unable to 
agree.

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

 1. Issues not resolved by this order are reserved for future 
determination.  

2. The claim for temporary total disability benefits commencing 
October 13, 2008, and continuing, is denied.

3. The claimant’s average weekly wage shall be increased by $11.54 
per week to reflect the salary increase that became effective November 1, 2007.

DATED: February 11, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-305

ISSUES

 The issues presented for determination at hearing were compensability 
and Claimant’s claim for Temporary Total Disability (“TTD”) benefits for the period 
from July 19, 2008 through September 9, 2008.

 At hearing, the parties stipulated that Claimant’s  Average Weekly Wage 
was $380.00.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant moved to Colorado from Oklahoma in June 2008.  
Claimant began work with Employer on July 16, 2008.  Claimant had previously 
worked in the oil fields and doing painting.
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 2. Employer is a temporary staffing agency.  After being hired by 
Employer, Claimant was assigned to work for the company Two Men and a Truck 
doing moving of furniture.

 3. Claimant testified that on Saturday, July 19, 2008 he was working 
for Two Men and a Truck and was moving a dresser.  When Claimant bent down 
to pick up the dresser with another worker he experienced a “popping” in his right 
knee.  Claimant has not had any prior right knee injuries or sought medical 
treatment for his right knee.

 4. The incident moving the dresser on July 19, 2008 occurred 
between 4:30 and 5:00 PM.  Claimant mentioned to an employee of Two Men 
and a Truck that he had “messed up my knee”.  Claimant did not call Employer to 
report the injury that day because the office was closed on a Saturday evening.  
Claimant continued working until about 6:30 PM that evening.

5. Claimant awoke the next day, Sunday, and noted that his  right knee 
was swollen and stiff.  Claimant waited to seek medical attention that day 
thinking that he may have only strained his knee.

6. Claimant presented for treatment to the Memorial Hospital 
emergency room at 5:25 PM on July 20, 2008.  Claimant gave a history to the 
triage nurse that he bent down yesterday to pick up something and felt 
something pop in his  right knee while coming back up.  Claimant was diagnosed 
with probable ligament injury, given medications, placed in a knee imobilizer and 
referred to Dr. Paul Rahill for further treatment.

 7. Claimant was examined by Dr. Rahill on July 25, 2008.  Dr. Rahill 
obtained a history that Claimant had injured his knee while carrying out his  duties 
as a mover on July 19, 2008 when he was in a squatting position and tried to lift 
and felt a pop in his knee.  Dr. Rahill obtained a further history that when 
Claimant woke up the next day his knee was very swollen and stiff.  Claimant 
complained to Dr. Rahill of pain, difficulty walking and swelling. Dr. Rahill’s 
physical examination found exquisite tenderness over the posteromedial joint line 
and a strongly positive McMurray’s  test.  Dr. Rahill’s  impression was acute right 
medical meniscus tear, possible ACL injury.  Dr. Rahill referred Claimant for an 
MRI.

 8. Claimant underwent an MRI of the right knee on August 13, 2008.  
The MRI revealed findings compatible with subacute lateral-patellar dislocation 
and associated bone contusion of the lateral femoral condyle.

 9. Claimant returned for evaluation by Dr. Rahill on August 25, 2008.  
Dr. Rahill noted that Claimant was still having some pain especially with kneeling 
and walking.  Dr. Rahill reviewed the MRI results  and diagnosed a right patellar 
dislocation.  Dr. Rahill released Claimant to return to work with restrictions of no 
climbing, squatting, kneeling or crawling.
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 10. Claimant’s job assignment moving furniture at Two Men and a 
Truck required Claimant to squat.  Following Claimant’s right knee injury on July 
19, 2008 Claimant was unable to squat and unable to perform his  regular 
employment as assigned to Two Men and a Truck by Employer.

 11. Claimant remained unable to perform his regular employment after 
being released to return to work with restrictions by Dr. Rahill on August 25, 
2008.  Claimant was not offered modified duty by Employer after the July 19, 
2008 injury.

 12. The designated medical provider of Employer for work injuries in 
July 2008 as  Memorial Hospital.  As  found, Claimant sought treatment from 
Memorial Hospital after his injury and was referred by Memorial to Dr. Rahill.  
Memorial Hospital and Dr. Rahill are authorized treating physicians for purposes 
of Claimant’s injury.

 13. Claimant returned to work at Express Temporary Services on 
September 1, 2008.  Claimant initially worked for this employer at Broadmoor 
Villa.  Claimant then began working at Serv-Pro on September 8, 2008 and is, at 
the time of the hearing, a full –time employee of Serv-Pro performing fire 
restoration and clean-up work.

 14. Claimant’s testimony concerning his injury to his  right knee on July 
19, 2008 is credible and is found as fact.  Claimant has proven, by a 
preponderance of the evidence, that he sustained an injury to his right knee on 
July 19, 2008 arising out of and in the course of his employment with Employer.

 15. Claimant reported his injury to Employer on July 21, 2008 when he 
spoke with Sandra Cavazos, the personnel supervisor at Employer.  Claimant 
completed a written report of injury for Employer on July 23, 2008 at the request 
of Ms. Cavazos.  Ms. Cavazos testified that at the time the written report was 
completed Claimant stated he did not want to claim workers’ compensation 
benefits. Claimant’s  written report of injury is consistent with the medical history 
obtained by Dr. Rahill and with Claimant’s testimony at hearing.

 16. Claimant filed a Worker’s Claim for Compensation with the Division 
of Workers’ Compensation on August 7, 2008 claiming compensation and 
benefits for a July 19, 2008 injury with Employer.

CONCLUSIONS OF LAW

16. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings  as unpersuasive.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).



180

17. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents and a workers compensation claim shall be decided 
on its merits. Section 8-43-201 (2008) C.R.S.

 18. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).    

19. Claimant must prove that he is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is  compensable.  H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  

20. As found, Claimant has  proven by a preponderance of the evidence 
that he sustained a compensable injury to his right knee on July 19, 2008 while 
employed by Employer.  Although Claimant did not immediately report the injury, 
he did report the injury the following Monday after concluding that he needed 
medical attention.  Also as found, Claimant’s testimony at hearing is consistent 
with the history of injury given to his medical providers  and as reported to 
Employer in the written report of injury completed by Claimant on July 23, 2008.  
Respondents did not present persuasive evidence that the injury did not occur as 
alleged by Claimant, was due to a pre-existing condition that was not aggravated 
or accelerated by Claimant’s work or that occurred outside of the course of 
Claimant’s employment with Employer.  Any alleged statement of Claimant that 
he didn’t want to claim workers’ compensation benefits was not binding on 
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Claimant.  See, Oxford Chemicals v. Richardson, 782 P.2d 843 (Colo. App. 
1989). 

21.  As found, Claimant was unable to return to the usual job due to the 
effects of the work injury.  Consequently, claimant is “disabled” within the 
meaning of section 8-42-105, C.R.S. and is entitled to TTD benefits.  Culver v. 
Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. 
No. 4-373-392 (Industrial Claim Appeals  Office, June 11, 1999).  Claimant is 
entitled to TTD benefits  if the injury caused a disability, the disability caused 
claimant to leave work, and claimant missed more than three regular working 
days.  TTD benefits continue until the occurrence of one of the four terminating 
events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 
898 P.2d 542 (Colo. 1995).  Claimant’s  entitlement to TTD benefits ended 
September 1, 2008 under the provisions of Section 8-42-105 (3)(b), C.R.S. when 
Claimant returned to work.

ORDER

 It is therefore ordered that:

 Claimant’s claim for compensation and benefits for a July 19, 2008 injury 
to the right knee is granted and Claimant’s injury is compensable.

 Respondents shall pay Claimant TTD benefits from July 20, 2008 through 
and including August 31, 2008 at the rate of $253.33 per week based upon the 
stipulated Average Weekly Wage of $380.00.

 Claimant’s claim for TTD benefits from September 1 through and including 
September 9, 2008 is denied and dismissed.

The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  February 11, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-748-615
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ISSUES

 The issues determined herein are permanent partial disability (“PPD”) and 
medical benefits.

FINDINGS OF FACT

1.Claimant has been employed as a jewelry associate for the employer for 
approximately three years.  

2.On March 6, 2007, claimant suffered an admitted industrial injury when a 
small half-door fell, striking claimant’s left knee.

3.Claimant had a previous  admitted work injury on March 23, 2005, when 
she was involved in a rollover motor vehicle accident on LaVeta Pass.  As a 
result of that earlier work injury, claimant suffered pain in her neck, shoulders, 
arms, and back.  

4.Claimant was treated at Parkview Medical Center ER on March 23, 
2005.  She reported shoulder, hip, and extremity pain.  X-rays taken of her left 
shoulder and pelvis were negative.  She was given non-steroidal anti-
inflammatory drugs for her pain. Dr. Bradley treated claimant, who reported a 
history of “osteoarthritis, mainly of the knees, ankles, hands” and “osteoporosis.”  
Her complaints included bilateral shoulder pain, contusion/bruising on the right 
side of her head, and left leg pain.  Dr. Bradley took claimant off work and 
continued prescription medications.  On March 25, 2005, claimant reported slight 
improvement in her right shoulder.  Dr. Bradley released claimant with modified 
work restrictions.  

5.Over the next few weeks, the claimant continued to complain of right 
head pain and ongoing soreness in her left shoulder.  On April 4, 2005, she 
began physical therapy at Dr. Bradley’s referral.  She reported minimal 
improvement from physical therapy over the next month.  The records of physical 
therapy note that claimant walked with a “stooped slow gait.”  Claimant reported 
feeling “horrible all over” and that “every bone and muscle in her body hurt.”  On 
April 18, 2005, she reported her “head, back and knee were killing [her].”  She 
consistently limped and complained of whole body pain.  On May 9, 2005, she 
was noted to have a decreased stance on the right with an increased swing 
through on the left leg.  On May 12, 2005, physical therapy was discontinued.  

6.Dr. Bradley last examined claimant on May 9, 2005.  At that time, she 
was complaining of left shoulder, head, back and ankle pain.  Dr. Maisel at the 
Southern Colorado Clinic in Pueblo, Colorado assumed care for claimant.  Dr. 
Maisel referred the claimant to Dr. David Richman, a physiatrist, for consultation.
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7.Dr. Richman examined the claimant on June 29, 2005.  He made 
several diagnoses and recommended extensive treatment and diagnostic tests.  
Claimant reported no improvement from Dr. Richman’s  treatment or referrals.  Dr. 
Richman noted that claimant had significant pain behaviors  and that an adequate 
physical examination was not even possible because of her pain responses.  Dr. 
Richman concurred with the recommendation for a psychiatric consult, which the 
claimant refused. 

8.Claimant continued to complain of severe intractable pain.  She 
eventually underwent a functional capacity evaluation on February 1, 2006.  The 
test results  were deemed invalid due to inconsistent effort.  The range of motion 
testing performed at that time was also deemed invalid.  Despite the invalid 
range of motion testing, Dr. Maisel assigned fifteen percent whole person 
impairment by “estimating” claimant’s demonstrated range of motion.   The 
respondents then requested a Division Independent Medical Examination 
(“DIME”).

9.Dr. Laura Moran was the selected examiner.  Dr. Moran’s first 
impression of claimant was of her limping, holding onto her husband’s  arm to 
ambulate.  On physical exam, very light palpation caused claimant to cry out and 
hyperventilate.  She cried throughout the examination, which took almost two 
hours due to the claimant’s very slow responses and extreme pain behaviors.  
On inquiry about her limping, claimant reported she had pain in her back “all 
along.”  She walked holding onto the wall.  Claimant reported an inability to lift 
more than five pounds and difficulty doing almost any type of housework. 

10.Dr. Moran noted that claimant’s cervical spine magnetic resonance 
image (“MRI”) demonstrated only minimal degenerative changes.  She stated 
that claimant’s pain behaviors were found extreme by two other doctors.  Dr. 
Moran indicated that claimant’s pain behaviors and markedly decreased range of 
motion in her cervical spine and shoulders were “completely out of proportion to 
objective findings.”  Dr. Moran calculated 22% loss of cervical range of motion, 
but declined to give the claimant an impairment rating based upon loss of range 
of motion.  Dr. Moran concluded that claimant should receive a 4% whole person 
impairment rating for specific disorders  of the cervical spine.   Dr. Moran opined 
that the claimant’s condition is “largely a pain disorder/psychiatric issue and is not 
attributable to structural, verifiable physical derangement.”  

11.On August 22, 2006, the insurer filed a Final Admission of Liability for 
the March 23, 2005 accident.  The insurer admitted liability for reasonable, 
necessary, and related medical treatment after maximum medical improvement 
(“MMI”).

12.On December 28, 2006, Dr. Danylchuk examined claimant, who 
reported ongoing headache, neck pain, shoulder pain, low back pain, and leg 
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pain.  Dr. Danylchuk noted stiffness in the neck and low back.  He obtained a 
new computed tomography (“CT”) scan of the cervical spine.

13.After the work injury on March 6, 2007, in the current claim, claimant 
did not immediately seek medical treatment.  On March 22, 2007, Dr. Christopher 
Wilson at the Southern Colorado Clinic examined claimant, who complained 
about her left knee, leg, and foot.  X-rays of the left knee showed slight to 
generalized osteopenia and degenerative arthritis  of the knee with very slight 
involvement of the patellofemoral joint, very slight involvement of the medial 
femorotibial joint, and very slight involvement of the lateral femorotibial joint.  X-
rays of the left distal foreleg, ankle and foot, showed mild generalized osteopenia 
and degenerative changes in the ankle and foot.  Dr. Wilson advised the claimant 
to follow up with Dr. Mark Potzler.  

14.On March 27, 2007, Dr. Potzler examined claimant, who complained of 
“horrible bruising on her leg and foot.”  On physical exam, however, Dr. Potzler 
found no sign of any bruising on her leg, foot, or calf.  Further, Dr Potzler 
observed claimant walking down the hall with a normal gait.  In the exam room, 
she was barely able to bear any weight on her left foot at all and was barely able 
to cross the length of the exam room.  After the exam, claimant very easily and 
quickly ambulated down the hall and out of the doctor’s office with no problem.  
The diagnosis was contusion to the left foot, mid-calf and thigh.  

15.Claimant returned to her regular job following the accident and has 
continued in that position without additional restrictions since. 

16.On April 17, 2007, claimant continued to complain to Dr. Potzler of 
pain, discomfort and difficulty ambulating.  Dr. Potzler noted that claimant had 
good range of knee motion, with no evidence of ligamentous instability.  On May 
8, 2007, Dr. Potzler again noted the recommended psychiatric evaluation and the 
claimant’s universal refusal of the recommendation.  On May 8, 2007, Dr. Potzler 
noted claimant to have minimal point tenderness in the leg and foot and good 
range of motion.  Claimant continued with subjective complaints.  Her physical 
exam was objectively normal, with good range of knee motion and the medial 
and collateral ligaments appearing to be intact.  The anterior and posterior 
cruciate ligaments appeared to be intact.  

17.On June 19, 2007, the claimant reported “both-sided knee problems.”  
Given the claimant’s subjective complaints, Dr. Potzler ordered a MRI of the 
knee.  

18.Dr. Susan Zickafoose then assumed care for claimant.  The MRI was 
not performed until August 6, 2007 due to the claimant’s inability to lay flat, 
allegedly because of the March 23, 2005 accident.  The August 6, 2007 MRI was 
read as showing a mild bone bruise in the medial subarticular region of the 
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patella facet and the posteromedial tibial plateau and type 2 signal change in the 
posterior horn of the medial meniscus, with no full thickness tear evident.  

19.Following the August 6, 2007 MRI, Dr. Zickafoose referred the claimant 
back to physical therapy for deep myofascial release with Dr. Debra Carpenter.  
Dr. Zickafoose noted, “we are encouraged that there is nothing torn and no 
surgery will be needed.”  

20.Dr. Carpenter provided massage therapy on the left knee as well as 
chiropractic treatment for claimant’s  back.  On November 2, 2007, claimant 
reported that her left knee was 75% improved.  Dr. Carpenter noted that 
claimant’s knee was no longer tender to palpation.  Her left thigh was no longer 
tender.  She had normal range of motion in the left knee.  The left iliotibial band 
was no longer tender or painful upon movement.  Both hamstrings and 
quadriceps were strong at +5.  Joint stability remained very good with a negative 
drawer’s  sign.  Dr. Carpenter suggested additional physical therapy on claimant 
and recommended specific chiropractic treatment and therapy to the rest of the 
claimant’s body injured in the March 23, 2005 accident.  

21.On December 6, 2007, Dr. Nicholas Kurz evaluated claimant.  Claimant 
reported to Dr. Kurz that the treatments  provided by Dr. Carpenter gave her 
minimal relief.  She reported having multiple complications from the March 23, 
2005 accident, with injuries to her neck, back, arm, and legs.  Claimant reported 
near complete resolution of the left leg/knee injury sustained on March 6, 2007, 
although she did complain of a chronically retained bruise.  Dr. Kurz examined 
the left lower extremity and did not identify any bruising.  Claimant specifically 
denied swelling, ecchymosis, erythema, and loss of sensation.  A targeted exam 
of the left leg revealed no abnormalities of the knee, thigh or calf.  Dr. Kurz noted 
good complete range of knee motion.  Based on his  exam, Dr. Kurz placed the 
claimant at MMI for the March 6, 2007 accident, with no impairment and no 
recommendation for treatment post-MMI.  According to Dr. Kurz, no permanent 
physical impairment would be anticipated from either a knee strain or a mild bone 
bruise unassociated with ligament tears. 

22.Dr. Gary Gutterman also evaluated the claimant on December 6, 2007 
for purposes of an independent psychiatric examination.  Claimant told Dr. 
Gutterman that the pain in her left lower extremity was essentially gone much of 
the time.  She stated that she continued to experience pain and muscle spasms 
in shoulders, arms, upper back, and low back.   Claimant reported a variety of 
interests and hobbies to Dr. Gutterman, including looking after her horse, 
spending time with her grandchildren (babysitting two grandchildren, ages five 
and ten, each Friday and Saturday and two other grandchildren, ages two and 
four, one to two times per week), reading, watching television, going to yard 
sales, and spending time with family and friends.  When describing her persisting 
pain, claimant reported seeing her family physician for a potential problem with 
“her vertebrae”.  She reported going cold turkey off the medications Ultracet and 
Flexeril towards the end of 2005 due to side effects.  Her only pain complaint was 
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of low back spasms made near the end of the interview.  She was able to sit 
through the entire two and a quarter hour interview.  Dr. Gutterman diagnosed 
pain disorder and recommended psychological treatment for claimant unrelated 
to any work injury.

23.On January 29, 2008, the insurer filed a Final Admission of Liability for 
medical benefits only for the March 6, 2007 injury, but denied any post-MMI 
medical benefits.  

24.On June 9, 2008, Dr. Kenneth Finn performed the DIME examination.  
He diagnosed bone bruise without meniscal tear.  On physical exam, claimant 
complained of left knee pain, with pain into the distal thigh and proximal calf and 
left lateral ankle.  She reported she was “50 percent” improved in her symptoms 
due to the treatment received from Dr. Carpenter.  Nonetheless, she still 
complained of pain at a level 9/10, averaging an 8/10.  Claimant told Dr. Finn that 
she could tolerate seven to eight minutes of sitting, ten minutes of standing, six to 
ten minutes of walking and fifteen to 20 minutes of driving.  Her lifting capacity 
was allegedly limited to ten to twelve pounds.  

25.Dr. Finn took one measurement of claimant’s  knee range of motion, at 
127 degrees of flexion, 0 degrees of extension.  He agreed that claimant was at 
MMI as of December 6, 2007.  Dr. Finn determined 8% impairment of the lower 
extremity based upon loss of left knee flexion.  Dr. Finn also recommended a 
second orthopedic evaluation as maintenance care, together with four months of 
additional chiropractic treatment. 

26.On September 4, 2008, Dr. Kurz reexamined claimant, who complained 
of pain at a level 10/10.  She reported pain in her wrists, shoulders, low back, 
thighs, hips, left knee and ankle.  She related these complaints to her March 23, 
2005 accident.  Dr. Kurz noted claimant to ambulate into the exam room with a 
very slow gait and an exaggerated limp on the left leg.  Claimant reported that 
she was unable to sit down, flex her lumbar muscles  without difficulty, or flex or 
extend her knee due severe pain.  There was  no deformity noted of the knee.  
The exam was unchanged from previous exams. Dr. Kurz noted claimant’s pain 
to be extremely out of proportion to any physical findings.  Dr. Kurz again did not 
observe reduced range of motion of the left knee.  Claimant became increasingly 
agitated in the course of the exam.  Upon learning his opinions, she left the exam 
room rapidly and with a normal gait.  

27.On a monthly basis, claimant and her husband rake and shovel horse 
manure out of their arena at home.  They load it in a pickup truck and unload it at 
a landscaping business.  Respondents obtained surveillance video depicting 
claimant performing these activities.  Claimant admitted that it fairly depicted her 
performing these activities, although she could not provide any foundation for the 
date depicted in video recording.  Claimant also was  observed to bend at her 
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knees and waists to cut rose bushes.  She was observed to walk slowly with 
some abnormal gait, not specifically limited to her left knee.

28.Dr. Kurz testified at hearing that range of motion measurements  are 
effort-dependent, although he assisted claimant in achieving full range of motion 
in his examination.  Because he observed apparent full range of motion, he did 
not perform goniometer measurements  of the left knee motion.  Dr. Kurz also 
testified that, if claimant has suffered no permanent physical impairment, there is 
no requirement that formal range of motion testing be performed.  He noted the 
inconsistent gait by claimant and agreed with the diagnosis of bone bruise 
without meniscal tear.  He explained that the MRI findings of type 2 signals 
indicated only lightened density from normal wear and tear, but no meniscal tear.  
He reiterated that claimant had somatic complaints  due to an emotional cause.  
He disagreed with Dr. Finn’s recommendations for another orthopedic evaluation.  
He also disagreed with Dr. Finn’s recommendations for additional chiropractic 
treatment because the treatment reportedly did not help claimant very much and 
because the chiropractic treatment was primarily for the unrelated low back 
problems.  

29.Claimant has failed to prove by a preponderance of the evidence that 
she suffered permanent medical impairment to her left leg as a result of the 
admitted March 6, 2007, work injury.  The preponderance of the record evidence 
demonstrates that claimant suffered only a bone bruise from that accident.  
Claimant has repeatedly demonstrated inconsistent gait.  She has  continued to 
complain of chronic pain in various body parts after the March 2005 motor 
vehicle accident.  Although Dr. Kurz assisted claimant with left knee range of 
motion and did not use a goniometer, his opinion is still more persuasive.  Dr. 
Finn did not repeat goniometer measurements to check for consistent effort by 
claimant, who has demonstrated inconsistent examination.  Dr. Carpenter’s 
November 2, 2007, examination also supports the conclusion that claimant had 
full left knee range of motion.  Consequently, claimant has no permanent 
impairment from the current injury.

30.Claimant has failed to prove by a preponderance of the evidence that 
another orthopedic surgeon evaluation or additional chiropractic treatment is 
reasonably necessary for the admitted left knee injury in this claim.  Dr. Finn 
received a history of reported improvement with Dr. Carpenter’s treatment; 
however, she continued to report extreme pain despite Dr. Carpenter’s treatment.  
Therefore, her report of significant benefit from it is contradictory.  Moreover, Dr. 
Carpenter was not providing chiropractic treatment for the claimant’s March 6, 
2007 injuries.  She was providing deep tissue massage, treatment in the nature 
of physical therapy, as prescribed by Dr. Zickafoose.  Dr. Carpenter’s 
recommendation for additional chiropractic treatment related to the claimant’s 
March 23, 2005 accident and ongoing symptoms from those injuries.  Dr. Kurz is 
persuasive that chiropractic treatment is not appropriate or useful in connection 
with claimant’s knee injury.  
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31.Dr. Kurz is persuasive that an additional orthopedic evaluation is not 
reasonably necessary in this claim.  Dr. Kurz opined that claimant does not 
require an additional surgical evaluation.  Dr. Kurz testified the type II signal 
change demonstrated on the August 6, 2007 MRI represents a linear signal that 
does not disrupt the articular surface of the meniscus.  Further, no physician has 
related the type II signal to the claimant’s March 6, 2007 accident.  

CONCLUSIONS OF LAW

1. Section 8-42-107, C.R.S., sets forth two different methods of 
compensating medical impairment.  Subsection (2) provides a schedule of 
disabilities and Subsection (8) provides a DIME process for whole person ratings.  
The threshold issue is  application of the schedule and this  is  a determination of 
fact based upon a preponderance of the evidence.  The application of the 
schedule depends upon the “situs of the functional impairment” rather than just 
the situs of the original work injury.  Langton v. Rocky Mountain Health Care 
Corp., 937 P.2d 803 (Colo. App. 1996); Strauch v. PSL Swedish Health Care 
System, 917 P.2d 366 (Colo. App. 1996).  The heightened burden of proof in 
Subsection (8) applies only if the threshold determination is made that the 
impairment is  not limited to the schedule.  Then, and only then, does either party 
face a clear and convincing evidence burden to overcome the rating of the DIME.  
Webb v. Circuit City Stores, Inc., W.C. No. 4-467-005 (ICAO, August 16, 2002).  
The parties stipulated at hearing that the only issue was the amount of the 
scheduled rating.  As found, claimant has failed to prove by a preponderance of 
the evidence that she is  entitled to any PPD benefit due to the admitted left knee 
injury.

2. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects of the injury, including treatment 
after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988).  The DIME physician's opinions are not entitled to any special 
weight on the issue of post-MMI medical benefits.  Henderson v. Eastman Kodak 
Company, W.C. No. 4-256-823 (Industrial Claim Appeals Office, July 27, 1999).  
As found, claimant has  failed to prove by a preponderance of the evidence that 
another orthopedic surgeon evaluation or additional chiropractic treatment is 
reasonably necessary for the admitted left knee injury.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for PPD benefits is denied and dismissed.
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2. Claimant’s claim for post-MMI medical benefits in the form of an 
orthopedic surgeon consultation or additional chiropractic treatment is  denied 
and dismissed.

DATED:  February 12, 2009  

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-775-679

ISSUES

 The issues determined herein are compensability, medical benefits, 
liability for failure to insure, and penalty for failing to admit or contest liability.

FINDINGS OF FACT

1.The employer is a sole proprietorship, operating a landscaping business.  
Claimant was employed by the employer.  Claimant also had concurrent 
employment on weekends with Homestake Enterprises.

2.On October 17, 1998, claimant suffered an injury arising out of and in 
the course of her employment with the employer.  She was carrying irrigation 
pipes in her arms.  She fell and landed on both elbows.  

3.Claimant’s supervisor, Mike, was present and took claimant to Penrose 
Hospital emergency room.  The emergency room physician obtained x-rays, 
which showed bilateral elbow fractures.  The physician placed casts on both 
elbows and prescribed splints  as well oxycodone.  The physician referred 
claimant to Dr. Jones for orthopedic evaluation and excused her from work.

4.Claimant filled the oxycodone prescription at Walgreen’s, paying $17.49 
out of pocket.

5.On the evening of October 17, 1998, the employer called claimant.  She 
reported that she was unable to return to work because both arms were in 
splints.  He informed her that he would take care of her and pay the medical bills.  
The employer did not refer claimant to any other medical provider.



190

6.The employer later called claimant and informed her that he did not have 
workers’ compensation insurance.  He has failed to pay any of the medical bills.

7.On October 20, 2008, Dr. Jones examined claimant.  He prescribed 
splints and slings for the elbows.  He prohibited claimant from performing any 
lifting.

8.On November 10, 2008, Physician’s Assistant Stafford examined 
claimant.  He diagnosed bilateral radial head fractures and left wrist sprain.  He 
allowed claimant to discontinue the left elbow splint, prescribed slings, and 
prohibited claimant from lifting or gripping.

9.The medical treatment by Penrose Hospital, Dr. Jones, and the 
prescription medication was authorized and reasonably necessary to cure or 
relieve the effects of claimant’s work injury.

10.The employer was uninsured for workers’ compensation liability on the 
date of the injury.

11.The employer had notice on October 17, 2008, that claimant suffered a 
lost time injury.  At no time has the employer filed an admission of liability or a 
notice of contest. 

CONCLUSIONS OF LAW

1. Claimant must prove that she is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  As found, claimant has proven by a preponderance of the evidence that 
she suffered an injury on October 17, 1998, arising out of and in the course of 
her employment with the employer.  

2. Respondent is liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  
Respondent is only liable for authorized or emergency medical treatment. See § 
8-42-101(1), C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 P.
2d 228 (1973).  Under § 8-43-404(5), C.R.S., the respondents are afforded the 
right, in the first instance, to select a physician to treat the industrial injury.  Once 
the respondents have exercised their right to select the treating physician the 
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claimant may not change physicians without permission.  See Gianetto Oil Co. v. 
Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996); Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  A physician 
may become authorized to treat the claimant as a result of a referral from a 
previously authorized treating physician. The referral must be made in the 
"normal progression of authorized treatment." Greager v. Industrial Commission, 
701 P.2d 168 (Colo. App. 1985).  If the employer fails to authorize a physician 
upon claimant’s report of need for treatment, claimant is  impliedly authorized to 
choose her own authorized treating physician. Greager, supra.  As found, the 
medical treatment by Penrose Hospital, Dr. Jones, and the prescription 
medication was authorized and reasonably necessary to cure or relieve the 
effects of claimant’s work injury.

3. As found, the employer did not have workers’ compensation 
insurance at the time of the injury.  Section 8-43-408(1), C.R.S., provides for 50% 
additional indemnity benefits, but does not increase the liability for medical 
benefits.  Claimant did not seek temporary or permanent disability benefits at the 
present time.  Consequently, no additional liability can be ordered at the present 
time.

4. Section 8-43-203(1), C.R.S., requires the employer to file an 
admission or contest of liability within 20 days after report of a lost time injury 
pursuant to section 8-43-101, C.R.S.  As found, the employer had notice on 
October 17, 2008, of a lost time injury and failed to file any admission or contest 
at any time.  Section 8-43-203(2), C.R.S., provides a penalty of one day’s 
compensation for each day’s  failure to file the admission or contest.   Claimant 
did not seek temporary or permanent disability benefits at the present time and 
did not litigate the issue of average weekly wage.  Consequently, no penalty for 
failing to admit or deny can be imposed at the present time.

ORDER

 It is therefore ordered that:

1. Respondent shall pay for all of claimant’s reasonably necessary 
medical treatment by authorized providers, including the bills  of Penrose 
Hospital, Dr. Jones, and their referrals.  Respondent shall reimburse claimant in 
the amount of $17.49 for out of pocket expenditures for prescription medications.

2. All matters not determined herein are reserved for future 
determination.

DATED:  February 12, 2009  

Martin D. Stuber
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-752-352

ISSUES

 The issues to be determined are medical benefits, authorized provider, 
claimant’s request to have a physician he selects attend him, and temporary 
partial benefits from March 28, 2008, and continuing. The parties stipulated to the 
average weekly wage of $700.00. All issues not determined are reserved.

FINDINGS OF FACT

1.On January 2, 2008, Claimant sustained an admitted injury to his back 
when his  co-employee dropped his end of a heavy propane tank, leaving 
Claimant to bear all of the weight. 

2.An MRI of Claimant’s lumbar spine, taken on January 29, 2008, revealed 
a broad bulge with contact on the S1 nerve root axillae bilaterally and bilateral 
neural foraminal narrowing at the L5-S1 level. There was also a broad bulge with 
contact on the thecal sac at the L2-3 level. 

3.On March 14, 2008, Dr. Clarence Henke noted that Claimant was  able to 
return to modified duty with restrictions of no lifting, carrying, pushing or pulling 
over 10 pounds, walking no more than 3 hours per day, standing no longer than 3 
hours per day, and sitting no longer than 2 hours per day. 

4.On March 17, 2008, Dr. Brian Beatty noted that Claimant had ongoing 
tenderness to palpation over the paralumbar musculature with moderate trigger 
point activity involving the L5-S1 level on the right. Dr. Beatty reported performing 
trigger point injection to the multifidus on the right to the L5-S1 level. Dr. Beatty 
restricted Claimant to no lifting, carrying, pushing or pulling over 10 pounds, no 
repetitive lifting over 5 pounds, walking no more than 3 hours per day, standing 
no longer than 3 hours per day, and sitting no longer than 2 hours per day. 

5.On March 25, 2008, Dr. Brian Beatty reported that Claimant had ongoing 
tenderness to palpation over the paralumbar musculature with moderate trigger 
point activity involving the multifidus at the L5-S1 level. Structurally, Claimant’s 
iliac crest height was elevated on the left as compared to the right, anterior/
superior iliac spine was elevated on the left as compared to the right and the 
posterior superior iliac spine was elevated on the right as compared to the left 
with lumbosacral spinal somatic dysfunction. Dr. Beatty reported performing 
trigger point injection to the multifidus  at the L5-S1 level. Dr. Beatty continued to 
restrict Claimant to no lifting, carrying, pushing or pulling over 10 pounds, no 
repetitive lifting over 5 pounds, walking no more than 3 hours per day, standing 
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no longer than 3 hours per day, and sitting no longer than 2 hours per day. Dr. 
Beatty also stated that Claimant must limit bending at the waist.  

6.On April 1, 2008, Dr. Brian Beatty reported Claimant’s restrictions as  no 
lifting, carrying, pushing or pulling over 10 pounds, no repetitive lifting over 5 
pounds, walking no more than 2 hours  per day, standing no more than 2 hours 
per day, sitting no more than 4 hours per day, and no crawling, kneeling, 
squatting or climbing.  

7.On April 10, 2008, Dr. Brian Beatty reported that Claimant could do no 
lifting, carrying, pushing or pulling over 10 pounds, no repetitive lifting over 5 
pounds, and no bending at the waist.  

8.On April 14, 2008, Dr. Brian Beatty reported Claimant’s  restrictions as no 
lifting, carrying, pushing or pulling over 10 pounds, no repetitive lifting over 5 
pounds, no crawling, kneeling, squatting, climbing or bending at the waist.  

9.On April 17, 2008, Dr. Brian Beatty continued to restrict Claimant to no 
lifting, carrying, pushing or pulling over 10 pounds, no repetitive lifting over 5 
pounds, no crawling, kneeling, squatting or climbing. Dr. Beatty stated that sitting, 
standing and walking were to be done intermittently.  

10.An MRI of Claimant’s lumbar spine, taken on April 17, 2008, revealed 
degenerative disk disease at L2-3, L3-4, L4-5, and L5-S1. High signal intensity 
was seen beneath the annular margin at L5-S1 on the right central to 
posterolateral aspect consistent with an annular fissure. There was also a right 
posterolateral to foraminal protrusion seen. A slightly larger left foraminal 
protrusion was seen at L5-S1. There was also paraspinal muscle atrophy.  

11.On May 1, 2008, Dr. Brian Beatty continued to restrict Claimant to no 
lifting, carrying, pushing or pulling over 10 pounds, no repetitive lifting over 5 
pounds, no crawling, kneeling, squatting, climbing, or bending at the waist. 
Walking, standing and sitting were to be done intermittently.  

12.On May 29, 2008, Dr. Brian Beatty stated that Claimant could lift, carry, 
push and pull no more than 10 pounds. Repetitive lifting was  limited to 5 pounds. 
Sitting and standing were to be done intermittently, and Claimant was advised 
that he could use a crutch.  

13.On June 3, 2008, Dr. Nicholas Olsen reported performing a right L5-S1 
transforaminal epidural steroid injection.  

14.On June 10, 2008, Dr. Brian Beatty reported Claimant’s restrictions as 
no lifting, carrying, pushing or pulling over 10 pounds, no repetitive lifting over 5 
pounds, intermittent sitting and standing, and use of a crutch.  

15.On June 17, 2008, Dr. James Ogsbury opined that surgery was not 
likely to be helpful. Dr. Ogsbury stated, “I have told him that I fully understand 
that the slow pace of natural healing is a problem for him but that issue does  not 
change the fact that surgery is not likely to be helpful, in my opinion.”  
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16.On June 20, 2008, Respondents filed an amended General Admission 
of Liability.  

17.On July 1, 2008, Dr. John Aschberger reported his assessment as: L5-
S1 degenerative changes and findings of nerve root encroachment occurring 
bilaterally with right lower extremity radicular symptoms. The physical 
examination suggested SI joint irritation and restrictions. Dr. Aschberger stated 
that the findings were consistent with earlier findings and physical examination 
findings as  noted throughout the records. Dr. Aschberger stated that the 
examination was not significantly suggestive of symptom magnification. Dr. 
Aschberger stated that Claimant’s history is  consistent and appears reliable. Dr. 
Aschberger opined that additional treatment is  warranted in this case with a more 
extensive course of therapy for stabilization and mobilization as tolerated, and 
consideration for additional pain control. Dr. Aschberger stated that Claimant was 
not at maximum medical improvement. Dr. Aschberger reported Claimant’s  work 
restrictions as bending and twisting intermittently and rarely, less  than 10 times 
per hour. Lifting was restricted at 10 to 15 pounds occasionally and less than 10 
pounds frequently. Dr. Aschberger noted that Claimant would have difficulty with 
lift and carry using the Lofstrand crutch. Dr. Aschberger recommended lumbar 
flexion-extension x-rays to rule out any instability at the L5-S1 level. He 
recommended an SI joint injection with injection of the associated lumbosacral 
ligament. In conjunction with a follow-up injection, Dr. Aschberger recommended 
return to therapy regarding stabilization and attempt at mobilization and 
continued correction regarding any dysfunction and misalignment at the pelvis. 
Dr. Aschberger stated that additional medication for pain management may be 
considered. He stated, “[Claimant] has limitations and is  limited in terms of 
participation in therapy due to pain and better pain control with additional 
medication intervention may be helpful in allowing advancing his participation.”  

18.On July 2, 2008, Dr. Brian Beatty modified Claimant’s restrictions to no 
lifting, carrying, pushing or pulling over 25 pounds and no repetitive lifting over 10 
pounds.  

19.On July 16, 2008, Dr. Brian Beatty continued to restrict Claimant to no 
lifting, carrying, pushing or pulling over 25 pounds, and no repetitive lifting over 
10 pounds.  

20.On August 7, 2008, Dr. Brian Beatty reported Claimant’s restrictions as 
no lifting, carrying, pushing or pulling over 25 pounds.  

21.On August 15, 2008, Dr. Ricardo Esparza stated that Claimant was 
diagnosed with Depressive disorder, generalized anxiety disorder and relational 
problems associated with a mental and medical condition. Dr. Esparza reported 
that Claimant was struggling with insomnia, fatigue, low motivation, lack of 
appetite, social withdrawal, low libido, irritability and intermittent tearfulness. 
Claimant’s frustration remains because of his inability to engage in activities of 
daily living as in the past.  
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22.Claimant testified that, even though he returned to work on 
approximately March 18, 2008, to perform modified duty, he is  continuing to have 
difficulty with standing, sitting and walking. After he is at work for about one to 
two hours, he needs to take medication and lie down because the pain becomes 
unbearable. The pain becomes so severe that he starts to sweat and feels  he 
cannot move. He has been provided with accommodations  with regard to sitting, 
standing and walking, but has not been provided a place to lie down when he 
needs to. There is  no area to lie down other than on the floor in the reception 
area of the warehouse building. He would be unable to get down to the floor and 
then get up. It would be very hard for his back to lie on the hard surface of the 
floor. He has difficulty bending, walking, and stretching to clean the tables. 

23.Claimant testified that he always has pain going from his back all the 
way down his  leg. He has  depression. The most he can stand is up to two hours. 
After lying down, the pain becomes manageable, but is not reduced sufficiently.  
When he generally gets to work, the pain level on a 1-10 scale was at the 5-6 
level. By the time he works one to two hours, his pain level reaches a level of 9 
and Claimant has to go home to lie down and take more medications.  

24.Recently, Employer has provided a modified job of shredding paper, 
which is a sit down job, but he can still only perform it for about 2 hours at a time. 
Claimant’s pain becomes unremitting and he cannot stand the pain. Claimant 
testified that if he were physically able to work more hours he would do so. 
Claimant testified that he needs to use the cane that Dr. Beatty prescribed to 
walk because his leg does not help him sufficiently for balance. 

25.Claimant testified that he does  not get along with Dr. Beatty. Claimant 
feels that Dr. Beatty does  not listen to him, does not understand him. He has  only 
examined him three times since March 2008. He does not feel that Dr. Beatty is 
sympathetic to him. He does not trust Dr. Beatty. He has not been able to relieve 
his pain. Claimant feels that Dr. Beatty does not see him as a patient but an 
object, like a worthless thing. Claimant is requesting that Dr. Chris Ryan treat him 
for this injury.  

26.Escatel, the warehouse manager, testified that he witnessed that the 
Claimant has difficulty walking, getting around and seems in pain most of the 
time. When Claimant leaves work, he has informed Escatel that the pain is 
unbearable. He has noticed that Claimant has a lot of difficulty getting up and 
down from chairs and moving. Claimant has difficulty even walking to the door of 
the warehouse. Escatel has noticed that Claimant has gotten worse over time.  

27.Dr. Beatty stated that Claimant has given a good effort while he has 
been under his care. Dr. Beatty has never discussed with Claimant his 
restrictions, his ability to work, how long he can stand, sit, walk, or what kind of 
work he is currently performing or what his current abilities are. 

28.Claimant is unable to work a full eight hours per day because of his 
compensable injury. Claimant is partially disabled. 
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CONCLUSIONS OF LAW

1. The Workers’ Compensation Act is  intended to be “remedial and 
beneficent in purpose, and should be liberally construed” in order to 
accomplish these goals. Davison v. Industrial Claim Appeals Office & 
Mobley v. Industrial Claim Appeals Office, 84 P.3d 1023 (Colo. 2004).

2. The employer is  obliged to provide a physician willing to render 
treatment so long as it is reasonably necessary. Tellez v. Teledyne Water 
Pik, W.C. No. 3-990-062, (ICAO, March 24, 1992); aff'd., Teledyne Water 
Pik v. ICAO, Colo.App. No. 92CA0643, December 24, 1992 (not selected 
for publication). 

3. Upon the proper showing to the division, the employee may procure  
permission at any time to have a physician of the employee’s  selection to 
treat the employee. C.R.S. 8-43-404(5)(a)(VI), C.R.S.. 

4. An ALJ has broad discretion in permitting a claimant to select a 
physician to treat him so long as that decision is supported by substantial 
evidence. Brenneman v. McDuff Electronics, W.C. No. 3-936-449, (ICAO, 
November 14, 1991.) Accordingly, even a finding that a particular doctor 
“is  not sympathetic to a claimant’s complaints” is sufficient ground for 
authorizing a change if supported by the evidence. Ramirez v. Excel 
Corporation, W.C. No. 3-990-123, (ICAO, March 16, 1993). Similarly, a 
claimant in need of further medical treatment, who had developed “a 
mistrust” of his  doctor after being told that further treatment was 
unnecessary, was entitled to a change of physician. In Re Claim of Carson 
v. Wal-Mart, W.C. No. 3-964-07, (ICAO, April 12, 1993). Claimant testified 
that he does not trust Dr. Beatty, does not feel that Dr. Beatty understands 
or listens to him and has not been effective in relieving the effects of 
claimant’s injuries. Claimant feels that Dr. Beatty treats him like an object 
not a patient. Claimant requests that Dr. Chris Ryan treat him. 

5. In Merrill v. Mulberry Inn, Inc., W.C. No. 3-949-781, (I.C.A.O, 
November, 1995), the claimant’s selection of a physician to treat him was 
permitted since the claimant and the doctor were unable to communicate 
properly. The treatment by the physician did not prove effective in relieving 
the claimant from the affects of her injury and the claimant had established 
a trusting relationship with another physician.

6. Where the request to select physicians was made before a claimant 
was placed at MMI and was based solely on the treating physician’s 
nonmedical conduct, it is  not a challenge to the treating physician’s 
determination of MMI, and Story does not preclude the ALJ from granting 
a change of authorized physician. Ames v. Industrial Claim Appeals Office, 
89 P.3d 477 (Colo.App. 2003).

7. Claimant has made a proper showing to select a physician to treat 
him.  Claimant has selected Dr. Chris  Ryan.  Dr. Ryan is authorized as of 
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October 16, 2008.  Physicians who were authorized before October 16, 
2008, remain authorized.  This does not affect any finding of MMI made by 
a treating physician prior to the date of the hearing. Insurer is only liable 
for treatment provided by Dr. Ryan that is  reasonably needed to cure and 
relieve Claimant from the effects of the compensable injury. Section 
8-42-101(1), C.R.S.  Respondents may challenge any treatment of Dr. 
Ryan that is not reasonably needed to cure and relieve from the effects of 
this  injury.  This order does not grant or deny a medical benefit.  Liability 
for medical benefits after the date of the hearing remains open for future 
determination. 

8. The term “disability,” as used in workers’ compensation cases, 
connotes two elements. The first element is  “medical incapacity” 
evidenced by loss or restriction of bodily function. There is no statutory 
requirement that a claimant present evidence of a medical opinion of an 
attending physician to establish his physical disability. See Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo.App. 1997).  Rather, a claimant’s 
testimony alone could be sufficient to establish a temporary “disability.” 
Lymburn v. Symbios Logic, supra.

9. The second element is  loss of wage earning capacity. Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity 
element of “disability” may be evidenced by a complete inability to work, or 
physical restrictions which preclude a claimant from securing employment. 
Barnes v. Anheuser-Busch Sales Co. of Denver, W.C. No. 4-548-535, 
(ICAO, February 24, 2004). 

10. A claimant must receive a “statement from an authorized treating 
physician that the employment offered is within the claimant’s  physical 
restrictions.” Rule 6-1(A)(4), WCRP.

11. An employer is  responsible for the direct and natural consequences 
which flow from the compensable injury. Hembry v. Industrial Claim 
Appeals Office, 878 P.2d 114, (Colo.App. 1994).

12. Generally, the industrial injury need not be the sole cause of 
Claimant’s temporary wage loss as long as  the injury is “to some degree” 
the cause of the wage loss. The only exception to this rule is Section 
8-42-105(4), C.R.S., which provides that in cases where a temporarily 
disabled employee is  “responsible for termination of employment,” the 
resulting wage loss “shall not be attributable to the on-the-job injury.” 
Section 8-42-105, C.R.S., is  not applicable to this  case as Claimant was 
not terminated from employment. Section 8-42-106, C.R.S. is the statutory 
provision that addresses temporary partial disability benefits. 

13. Claimant testified that he does not work a full 8 hours per day 
because his pain becomes unbearable and cannot continue working after 
1 or 2 hours per day and needs to lie down and take medications. 
Claimant’s testimony is credible and persuasive.
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14. The Administrative Law Judge has broad discretion in assessing 
the weight and sufficiency of the evidence to determine whether a 
claimant’s burden has  been satisfied. Eisnach v. Industrial Commission, 
633 P.2d 502 (Colo.App. 1981). As found, Claimant has provided 
substantial evidence and has satisfied his burden with respect to his 
request for a change of physician and for temporary partial disability 
benefits. Reasonable probability exists if the proposition is supported by 
substantial evidence which would warrant reasonable belief in the 
existence of facts supporting a particular finding. F.R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo.App. 1985). Claimant testified that he does not 
trust Dr. Beatty and that he is limited to working only a couple of hours 
before his pain becomes unbearable and he needs  to lie down. Dr. Beatty 
has not discussed with Claimant his level of pain, his ability to work, his 
restrictions or his dissatisfaction with the medical care.

15. The same principles concerning credibility determinations that 
apply to lay witnesses apply to expert witnesses as well. See Burnham v. 
Grant, 24 Colo.App. 131, 134 P. 254 (1913). The fact finder should 
consider among other things, the consistency of a witness’ testimony and/
or actions; the reasonableness or unreasonableness (probability or 
improbability) of a witnesses’ testimony and/or actions; whether the 
testimony has been contradicted; and, bias, prejudice or interest. See 
Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Colorado 
Jury Instructions, Civil, 3:16. The injured worker always has the greatest 
interest in the outcome. In this case, other factors outweigh the “interest” 
factor. Claimant’s testimony and actions were consistent with the totality of 
the evidence.

16. Claimant has established by a preponderance of the evidence that 
he is  unable to work eight hours per day and is partially disabled. 
Temporary partial disability benefits  are due at the rate of two-thirds of the 
difference between Claimant’s average weekly wage at the time of the 
accident and his average wage per week during the period of temporary 
partial disability. Section 8-42-106, C.R.S. 

17. The stipulation of the parties is accepted. Claimant’s average 
weekly wage is $700.00.

18. Insurer is  liable for interest at the rate of eight percent per annum 
on all benefits not paid when due. Section 8-43-410, C.R.S. 

 
ORDER

It is therefore ordered that:

1.Claimant has made a proper showing to select a physician to treat him.  
Dr. Christopher Ryan is authorized as of October 16, 2008. 
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2.Insurer is liable for temporary partial disability benefits from March 28, 
2008, until terminated by law.

3.Insurer shall pay interest to Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

4.All matters not determined herein are reserved for future determination.

DATED: February 12, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-798

ISSUES

 Who shall be considered dependents of the decedent Claimant for the 
purpose of awarding death benefits?

 How should the death benefits be apportioned between the eligible 
dependents?

 How should the death benefits be paid to the eligible dependents?

FINDINGS OF FACT

 1. Claimant was killed in the course and scope of his employment with 
Employer on July 29, 2008.  Respondents filed a Fatal Case General Admission 
on September 18, 2008.

 2. At the time of his death, Claimant’s average weekly wage was 
$1385.00.  Death benefits are to be paid at the rate of $786.17 per week.

 3. On July 29, 2008, Claimant had three children: CLR, JHR, and 
BDR.  CLR was born on December 11, 2003.  JHR was born on May 13, 2008.  
BDR was born on May 13, 2008.

 4. JR, CLR, JHR, and BDR receive social security benefits at the rate 
of $1,011.00 per month.  Respondents are entitled to offset social security 
benefits against death benefits pursuant to statute.
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 5. On July 29, 2008, Claimant was married to JR.  JR and Claimant 
resided together in their family home in Vernal, UT.  JR and Claimant were 
married on June 4, 2003. 

 6. There is no credible or persuasive evidence that the Claimant and 
JR were living apart at the time of the Claimant’s death, or that JR was not 
dependent on Claimant for support.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  
Claimants shoulder the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimants nor in favor of 
the rights of respondents.  Section 8-43-201.  

DEPENDENCY OF JR

 Section 8-41-503(1), C.R.S., provides that dependents and the extent of 
dependency shall be determined “as of the date of the injury to the injured 
employee, and the right to death benefits  shall become fixed as  of said date 
irrespective of any subsequent change.”  Section 8-41-501(1)(a), C.R.S., 
provides that a widow is  presumed to be wholly dependent unless it is shown she 
“was voluntarily separated and living apart from the spouse at the time of the 
injury or death or was not dependent in whole or in part on the deceased for 
support.”  

The ALJ concludes that JR is  presumed to be wholly dependent on the 
decedent.  As found, JR was the wife of the decedent on the date of death and 
she resided with the decedent at the time of the death.  There is  no credible or 
persuasive evidence that JR was not dependent on the decedent for support.

DEPENDENCY OF CLR, JHR AND BDR

 Section 8-41-501(1)(b), C.R.S., provides that “minor children of the 
deceased under the age of eighteen years” are “presumed to be wholly 
dependent.”  Section 8-41-501(c)(I) & (II) provide that “minor children of the 



201

deceased who are eighteen years or over and under the age of twenty-one 
years” are presumed to be wholly dependent if it is shown that “they were 
actually dependent upon the deceased for support” at the time of death, and 
“either at the time of the decedent’s death or at the time they attained the age of 
eighteen years they were engaged in courses of study as full-time students at 
any accredited school.”

 
 The ALJ concludes that CLR, JHR and BDR are presumed to be wholly 
dependent on the deceased.  All of these children are under the age of 18, are 
the natural children of the decedent, and resided with him on the date of death.

APPORTIONMENT OF DEATH BENEFITS

 Section 8-42-121, C.R.S., provides for apportionment of death between 
multiple dependents “in such manner as the director may deem just and 
equitable.”  The ALJ concludes  that there shall be an equal distribution of death 
benefits between the eligible dependents.  The evidence does not demonstrate 
that any of the eligible dependents, including JR, CLR, JHR, and BDR, has any 
special educational, medical or other needs that might warrant some unequal 
distribution of benefits.  Neither does the evidence indicate that any of the 
dependents has  special access to other sources of income that might favor some 
alternative distribution of benefits.

 
PAYMENT OF DEATH BENEFITS

 Section 8-42-121 provides  that death benefits “shall be paid to such one 
or more of the dependents of the decedent, for the benefit of all the dependents 
entitled to such compensation, as  may be determined by the director.”  The ALJ 
concludes that the death benefits should be paid to JR for the benefit of all 
eligible dependents, and that she shall apply the benefits  in the proportions 
directed by this order.  The ALJ concludes that JR has the best interests of the 
minor children at heart, and is willing and able to apply the benefits in 
accordance with the best interests of the children and in accordance with the 
ALJ’s direction.  

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

1. Issues not resolved by this order are reserved for future 
determination.
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2. JR, CLR, JHR, and BDR are dependents of the decedent Claimant 
and are eligible to receive death benefits.  Death benefits shall be apportioned 
equally among these dependents.

3. The death benefits  shall be paid to JR, and shall be applied for the 
benefit of the eligible dependents, and in accordance with the apportionment 
directed in this order.

4. Respondents are entitled to offset social security benefits against 
death benefits pursuant to statute.

DATED:  February 12, 2009

Barbara S. Henk
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-735-872 & WC 4-759-789

ISSUES

 The sole issue determined herein is temporary total disability (“TTD”) 
benefits in W.C. 4-759-789.  The parties stipulated to an average weekly wage of 
$1,043.70.

FINDINGS OF FACT

1.Claimant has been employed as a truck driver for the employer for 
approximately 13 years.  His duties  require him to tie down loads with chains and 
binders.  

2.In 2007, claimant began to experience bilateral thumb problems, left 
worse than right.  He reported his injury on September 18, 2007.

3.Claimant underwent electromyography (“EMG”) testing of his  left hand, 
which was read as  normal.  He then underwent magnetic resonance (“MR”) 
arthrogram of the left wrist on November 9, 2007.  The MR arthrogram showed 
significant arthritis of the first metacarpal joint and the distal articular surface of 
the trapezium.

4.Dr. Devanny, an orthopedic surgeon, evaluated claimant on November 
30, 2007, and diagnosed left thumb carpometacarpal (“CMC”) arthritis.  He 
recommended surgery, which was eventually performed on March 31, 2008.  
Claimant then underwent a course of physical therapy on the left hand.  



203

5.Claimant continued to have left hand pain after surgery, in addition to his 
untreated right hand pain.

6.Claimant was released to return to work with no use of his left hand.  On 
May 5, 2008, claimant returned to work for the employer.  The employer offered 
work as a dispatcher, but claimant had no computer experience and was afraid to 
try the job.  He worked for about four hours painting cones.  He then was unable 
to continue due to right hand pain and went home.

7.On May 6, 2008, claimant called in sick.  He returned to work on May 7, 
2008, pulling weeds with his  right hand only for the most of the day.  On May 8, 
2008, claimant failed to appear for work.

8.The employer admitted that it did not consider any restrictions on right 
hand use at the time of the May 5, 2008, offer of modified employment.  Mr. 
Cash, the risk manager for the employer, called claimant and told him that he is 
just old and was able to work with right hand pain.

9.On September 10, 2008, Dr. Devanny reexamined claimant and noted 
increasing right hand pain.  Dr. Devanny concluded that claimant was at 
maximum medical improvement (“MMI”) for the left hand.  Dr. Devanny noted that 
the right thumb had a positive grind and shift test.  Dr. Devanny noted that he 
would be glad to treat the right thumb at any point and that claimant was seeking 
approval for that from the insurer.  Dr. Devanny excused claimant from all work 
until reexamination on October 21, 2008.

10.On October 20, 2008, Mr. Cash wrote to Dr. Devanny and Dr. Nanes, 
the authorized treating physicians, and expressed surprise that claimant had 
been excused from work.  He asked for specific restrictions so that the employer 
could offer a light duty job.

11.On October 29, 2008, Dr. Devanny replied to Mr. Cash, noting that 
claimant was at MMI for the left thumb and had no specific restrictions on the left 
hand or thumb.  Dr. Devanny noted, however, that claimant has the same 
problem with his right thumb and needed surgery.  Dr. Devanny noted that 
claimant was able to do “light duty.”

12.On November 11, 2008, Dr. Nanes reexamined claimant’s  left thumb 
only.  Dr. Nanes diagnosed left CMC arthritis with continued pain and loss of 
range of motion.  Dr. Nanes  determined 20% impairment of the left upper 
extremity.  Dr. Nanes recommended post-MMI medications and imposed 
permanent restrictions against any pinching, gripping, or use of the left hand.

13.On November 20, 2008, the employer provided a written offer of work 
to claimant, approved by Dr. Nanes on November 21, 2008.  The offer was for a 
night watchman position commencing November 26, 2008, from 9:00 p.m. to 
4:15 a.m. seven days per week, with a 30 minute meal break, for a total of 45 
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and one-half hours per week at $21 per hour.  The duties  required moving two 
large metal gates approximately two times per night, although the written job 
description did not list those duties.

14.Claimant declined to accept the written offer of modified work.

15.Claimant returned to Dr. Nanes in December 2008, but he refused to 
treat the right hand.

16.On December 19, 2008, the insurer filed a general admission of liability 
for medical benefits only for the right hand injury in WC 4-759-789.  Surgery on 
the right thumb was scheduled for January 26, 2009.

17.On January 13, 2009, the insurer filed a final admission of liability in 
WC 4-735-872 for the left hand injury.  The admission terminated TTD benefits 
after May 4, 2008, and then resumed them from September 10 through October 
28, 2008.  The admission provided scheduled permanent disability benefits for 
the left hand.  The insurer admitted liability for post-MMI medical benefits for the 
left hand.

18.Dr. Devanny testified by deposition that he would restrict claimant from 
moving heavy gates at work.  He would limit claimant’s  gripping, grasping, 
pinching, lifting, and carrying.  Dr. Devanny continued to recommend right thumb 
arthroplasty.

19.At all times since May 5, 2008, claimant has been disabled due to his 
admitted right thumb work injury.  The May 5 return to work offer ignored any 
right hand disability, by the employer’s own admission.  Claimant clearly was 
unable to paint cones or pull weeds with his untreated right thumb.  Dr. 
Devanny’s subsequent September 10, 2008, excuse from work due to the right 
hand indicates claimant’s right hand disability even before that date.

20.The insurer reinstated TTD benefits in the left hand claim, WC 
4-735-872, from September 10 through October 28, 2008.  

21.After October 28, 2008, when claimant was at MMI for his left hand 
injury, he continued to be temporarily totally disabled due to his untreated right 
thumb injury.  

22.The employer’s November 20, 2008, modified duty offer again failed to 
make any provision for the disability of the right hand.  The employer admitted 
that the offer only provided that claimant would not have to use his left hand, 
pursuant to the November 11, 2008, restrictions by Dr. Nanes.

CONCLUSIONS OF LAW
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1.Claimant was unable to return to the usual job due to the effects of the 
work injury.  Consequently, claimant is “disabled” within the meaning of section 
8-42-105, C.R.S. and is entitled to TTD benefits.  Culver v. Ace Electric, 971 P.2d 
641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial 
Claim Appeals Office, June 11, 1999).  Claimant is  entitled to TTD benefits if the 
injury caused a disability, the disability caused claimant to leave work, and 
claimant missed more than three regular working days.  TTD benefits  continue 
until the occurrence of one of the four terminating events  specified in section 
8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).

2.Respondents argue that claimant’s entitlement to TTD benefits 
terminated May 5, 2008, pursuant to section 8-42-105(3)(b), C.R.S., because 
claimant returned to modified employment.  Claimant, however, was unable to 
continue to perform the modified duty because of his untreated right hand injury 
in WC 4-759-789.  The modified duty was offered only in light of the treatment 
and restrictions on the left hand.  Claimant remained temporarily totally disabled 
due to his right hand injury.  No modified offer was ever made regarding the right 
hand injury, for which claimant was receiving no medical treatment.  
Consequently, claimant is entitled to TTD benefits from May 5 through 
September 9, 2008, when the insurer reinstated the benefits for the left hand.

3.Respondents also argue that claimant’s TTD benefits  terminated 
November 26, 2008, pursuant to section 8-42-105(3)(d)(I), C.R.S., because of 
claimant’s failure to begin the modified employment offered in writing and 
approved by the attending physician.  The same problem exists with this 
argument by respondents.  The employer admitted that no modified duty was 
ever offered in light of any right hand restrictions  in WC 4-759-789.  Dr. Nanes 
refused to treat the right hand.  His written restrictions  pertain only to the left 
hand.  Dr. Devanny restricted right hand use and would not have approved 
modified duty requiring moving the heavy gates.  Consequently, the employer did 
not provide modified duty approved by a physician in WC 4-759-789.  Claimant is 
entitled to TTD benefits  commencing October 29, 2008, and continuing 
thereafter.

ORDER

 It is therefore ordered that:

1.In WC 4-759-789, the insurer shall pay to claimant TTD benefits at the 
rate of $695.80 per week for the periods May 5 through September 9, 2008, and 
October 29, 2008, and continuing thereafter until modified or terminated 
according to law.

2.The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.
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3.All matters not determined herein are reserved for future determination.

DATED:  February 13, 2009  

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-763-803

ISSUES

 Did claimant prove by a preponderance of the evidence that he sustained 
an injury arising out of the course and scope of his employment?

 Did claimant prove by a preponderance of the evidence that an average 
weekly wage of $329.49 more fairly approximates his wage loss as a 
result of his injury?

STIPULATIONS

The Judge adopts the following stipulations of the parties:

1. Claimant’s average weekly wage (AWW) includes meals  valued at 
$20.00 per week.

2. Claimant sustained an injury to his right knee during an assault, 
which is the subject matter of this claim.

3. Medical treatment claimant received for his right knee from 
Southwest Memorial Hospital and from Doug Bagge, M.D., is reasonable, 
necessary, and related to the injury.

4. Doug Bagge, M.D., is an authorized treating physician. 

5.   If claimant’s injury is compensable, he is entitled to temporary total 
disability (TTD) benefits  from June 9, 2008, ongoing until terminated in 
accordance with the Worker’s Compensation Act of Colorado.  

FINDINGS OF FACT
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Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

1. Employer operates a restaurant business that is open 24 hours per 
day.  Ms. Cure was a manager of the restaurant.  Claimant and Ms. 
Watkins worked for employer as food servers.  Ms. Cure and claimant 
generally worked the late shift, from 7:00 p.m. until 3:00 a.m.  Claimant 
worked some 3.5 years for employer, most recently from October 13, 
2007, ongoing.  Ms. Watkins’ boyfriend, Donald Arron Brown, assaulted 
claimant in employer’s parking lot around 2:40 a.m. on June 8, 2008.

2. On Saturday evening, June 7, 2008, claimant clocked-in for his  shift 
around 7:00 p.m.  Claimant clocked-out for lunch break between 9:10 and 
9:47 p.m. on June 7th.  Although claimant clocked back in at 9:47 p.m., 
Ms. Cure clocked him out on June 8th at 2:57 a.m. 

3. The restaurant was busy during the evening of June 7th and early 
morning of June 8th.  Sometime around 1:45 a.m. on June 8th, one of 
claimant’s customers assaulted him.  The customer was intoxicated and 
became argumentative when claimant served his meal, insisting that 
claimant brought the wrong meal.  Claimant offered to correct the order 
but explained it would take additional time to prepare another order.  
Claimant left the table and went to his station to prepare a drink order.  
The intoxicated customer came over to him, grabbed the front of his shirt 
and pushed him up against a pie case.  The drink order fell to the floor.  
Other customers pulled the intoxicated customer off of claimant.  Ms. Cure 
had another server call the police.

4. Claimant was shaken from the intoxicated customer’s assault and 
told Ms. Cure he was going outside to take a break and smoke a cigarette.  
Although she is uncertain whether claimant heard her say it before he 
went outside for his  break, Ms. Cure gave claimant permission go home 
early.  Claimant told Ms. Cure he would take a break and finish his  side-
work before clocking out.  Ms. Cure asked Ms. Watkins to work late to 
cover the rest of claimant’s shift.  When Ms. Watkins  agreed to cover the 
rest of claimant’s shift, she told Ms. Cure that she had a friend who was 
picking her up to drive her home after her shift.   Ms. Watkins told Ms. 
Cure that she needed to drive her friend home and then drive back to the 
restaurant before she could finish claimant’s shift.  

5. When the police arrived, Ms. Cure went out into the parking lot to 
get claimant, who was still on break. Claimant met with the police in the 
foyer of the restaurant and told them he did not want to press charges 
against the intoxicated customer, whom the police escorted off the 
premises.  
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6. Ms. Cure was extremely busy with customers after the police left.  
Ms. Cure thought claimant left work to go home after he had talked to the 
police.  However, claimant had gone back out into the parking lot to finish 
his cigarette after talking to the police.  

7. Ms. Watkins went to the parking log to ask claimant if he intended 
to leave work early.  Claimant told Ms. Watkins he planned to finish his 
side-work and go home.  The friend who came to the restaurant to pick up 
Ms. Watkins was her boyfriend, Brown.  Ms. Watkins got into the car with 
Brown, who had been waiting for her.  Crediting Ms. Cure’s testimony, 
Brown became angry because she had asked Ms. Watkins  to work past 
the end of her shift to cover for claimant. 

8. Brown yelled something at claimant, who was in the parking lot on 
his smoking break. Claimant could not understand what Brown was saying 
and approached the car.  Brown got out of the car and yelled at claimant, 
telling him he would kick his ass for calling the cops.  Claimant attempted 
to calm Brown by telling him he had not called the police.  Brown called 
claimant a “fucking cop caller” and punched him in the face.  In self-
defense, claimant lunged at Brown’s waist to protect himself from being 
punched.  Claimant however twisted his  knee and fell to the ground.  
Brown continued kicking and punching claimant until customers pulled 
Brown off claimant.  Ms. Cure again had someone call the police, who 
came to the restaurant, arrested Brown, and obtained witness statements. 
Claimant elected to press charges against Brown.

9. Claimant was transported via ambulance to Southwest Memorial 
Hospital, where he received emergent medical treatment for his knee.  
Orthopedic Surgeon Doug Bagge, M.D., has also provided claimant 
treatment for his knee condition. 

10. Claimant showed it more probably true than not that the assault by 
Brown occurred during course of his employment.  Brown’s assault of 
claimant occurred in the course of his employment because claimant was 
clocked-in, on a break, and in the parking lot, which is the area designated 
by employer for smoking breaks.  Although Ms. Cure had given claimant 
permission to leave before the end of his  shift, and although Ms. Cure 
thought claimant had clocked-out before the assault occurred, claimant 
nonetheless was clocked-in and on a break at the time of the assault.  
Claimant’s injury thus occurred within the time and place limits of his 
employment. 

11. Claimant showed it more probably true than not that the assault by 
Brown arose out of an activity that had some connection with his  work-
related functions.  Although Brown had a record of prior arrests  for assault 
and had spent time in jail, Brown’s assault of claimant was  neither random 
nor the result of a neutral force because Brown was at the restaurant for a 
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business-related purpose -- to drive Ms. Watkins home after her shift.  
Claimant was unfamiliar with Brown, except as Ms. Watkins’s boyfriend 
who had previously picked her up from the restaurant on a couple of 
occasions.  Because of the assault on claimant by the intoxicated 
customer, Ms. Cure gave him permission to leave before the end of his 
shift.  Brown became angry because Ms. Cure had directed Ms. Watkins 
to work past the end of her shift in order to allow claimant to leave early.  
Brown thus blamed claimant for the fact that Ms. Watkins  could not leave 
with him at the end of her shift.  Crediting Ms. Cure’s testimony, claimant is 
not a combative person otherwise prone to fighting.  There was no 
persuasive evidence showing that Brown assaulted claimant out of some 
private disagreement between them that was otherwise unrelated to 
claimant’s employment.  Brown’s assault was directly connected to 
claimant’s employment.  

12. Claimant showed it more probably true than not that his earnings 
over some 12 weeks prior to his injury more fairly approximates his wage 
loss from the injury.  Employer paid claimant every 2 weeks.  During the 
12 weeks  prior to June 11th, claimant earned gross wages of $3713.89.  
While claimant’s final pay period ended on June 11, 2008, he was unable 
to perform his  regular work after June 8th because of restrictions due to his 
injury.  Claimant thus was able to work only some 82 days of that 12-week 
period.  Dividing claimant’s  gross  earnings of $3713.89 by 82 days 
provides an average daily wage of 42.29, which multiplied by 7 days gives 
an average weekly rate of $317.04.  Adding the stipulated $20.00 per 
week to that amount provides an AWW of $337.04.           

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Compensability:

 Claimant argues he has proven by a preponderance of the evidence that 
he sustained an injury from an assault arising out of the course and scope of his 
employment.  The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that his  injury arose out of the course and scope of his  employment.  Section 
8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
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considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

An injury occurs  "in the course of" employment where claimant 
demonstrates that the injury occurred within the time and place limits of his 
employment and during an activity that had some connection with his work-
related functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  
The "arise out of " requirement is narrower and requires claimant to show a 
causal connection between the employment and injury such that the injury has  its 
origins in the employee's work-related functions and is sufficiently related to 
those functions to be considered part of the employment contract.  See Triad 
Painting Co. v. Blair, id.

Assaults, which occur in the course of employment and that are 
associated with the employment, are considered to be compensable injuries.  
Assaults that have an “inherent connection” to the employment are compensable 
injuries.  Portofina Apartments v. Industrial Claim Appeals Office, 789 P.2d 1117 
(Colo. App. 1990) ( fatal shooting of maintenance worker at apartment complex 
arose out of employment where resident of the complex and maintenance worker 
were involved in a prior verbal argument over maintenance of complex).  See 
Alpine Roofing Co. v. Dalton, 39 Colo. App. 315, 539 P.2d 487 (1975) (foreman 
assaulted claimant whom he fired when they argued over a dispute involving 
wages); L.E.L. Construction v. Goode, 849 P.2d 876 (Colo. App. 1992), rev’d on 
other grounds, L.E.L. Construction v. Goode, 867 P.2d 875 (Colo. 1994) (injury 
held to be compensable when claimant was killed in a traffic accident after 
picking up his paycheck).

Assaults which result from a neutral force, such as  a random assault, are 
also compensable injuries.  In re Question Submitted by the U.S. Court of 
Appeals (Tolbert v. Martin Marietta Corp.), 759 P.2d 17 (Colo. 1988)(court held 
employee’s injury from sexual assault compensable under positional risk doctrine 
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even though assault occurred during employee’s lunch break, but while on 
employer’s premises).  However, where an assault stems from a private dispute 
with no connection to the employment, the injury is not work-related. See, e.g., 
Velasquez v. Industrial Commission, 41 Colo. App. 201, 581 P.2d 748 (1978) 
(shooting arising out of private dispute between co-employees that could have 
occurred at any time or place other than work does not arise out of the 
employment).

Here, the Judge found claimant showed it more probably true than not that 
the assault by Brown alike occurred during course of his employment and arose 
out of an activity that had some connection with his work-related functions.  
Claimant thus proved by a preponderance of the evidence that he sustained a 
compensable injury from the assault by Brown.

The Judge found Brown’s assault of claimant occurred within the time and 
place limits of his employment.  Claimant was clocked-in, on a break, and on 
employer premises in the parking lot, which is the area designated by employer 
for smoking breaks.  

The Judge further found that Brown’s assault was causally connected to 
claimant’s employment.  Brown’s assault of claimant was neither random nor the 
result of a neutral force because Brown was at the restaurant for a work-related 
purpose -- to drive Ms. Watkins home after her shift.  Claimant was unfamiliar 
with Brown, except as Ms. Watkins’s boyfriend who had previously picked her up 
from the restaurant on a couple of occasions.  Brown became angry because Ms. 
Cure had directed Ms. Watkins to work past the end of her shift in order to allow 
claimant to leave early.  Brown thus blamed claimant for the fact that Ms. Watkins 
could not leave with him at the end of her shift.  

As found, claimant is not a combative person otherwise prone to fighting.  
There was no persuasive evidence showing that Brown assaulted claimant out of 
some private disagreement between them that was  otherwise unrelated to 
claimant’s employment.  

The Judge concludes  insurer should provide claimant workers’ 
compensation benefits under the Act based upon the compensable assault by 
Brown.  Insurer should pay for the reasonably necessary medical treatment 
provided claimant by Southwest Memorial Hospital and by Doug Bagge, M.D.

B. Average Weekly Wage:

      Claimant argues he has proven by a preponderance of the evidence that an 
average weekly wage of $329.49 more fairly approximates his wage loss  as a 
result of his injury.  The Judge nonetheless finds that an AWW of $337.04 more 
fairly approximates claimant’s wage loss.  
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The Judge must determine an employee's average weekly wage (AWW) 
by calculating the money rate at which services  are paid the employee under the 
contract of hire in force at the time of injury, which must include any advantage or 
fringe benefit provided to the employee in lieu of wages.  Celebrity Custom 
Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).  ).  
Section 8-42-102(3), supra, grants the Judge discretionary authority to alter the 
calculation if for any reason it will not fairly determine claimant's AWW.  Coates, 
Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The overall objective of 
calculating AWW is to arrive at a fair approximation of claimant's wage loss and 
diminished earning capacity.  Ebersbach v. United Food & Commercial Workers 
Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).

As found, claimant showed it more probably true than not that an AWW of 
$337.04 more fairly approximates his wage loss as a result of his injury at 
employer.  Claimant thus proved by a preponderance of the evidence that his 
AWW is $337.04.  

The Judge concludes insurer should pay claimant TTD benefits  from June 
9, 2008, ongoing pursuant to the Act, based upon an AWW of $337.04.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Insurer shall pay for the reasonably necessary medical treatment 
provided claimant by Southwest Memorial Hospital and by Doug Bagge, M.D.

2. Insurer shall pay claimant TTD benefits from June 9, 2008, ongoing 
pursuant to the Act, based upon an AWW of $337.04.

3. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

4. Issues not expressly decided herein are reserved to the parties for 
future determination.

DATED:  _February 13, 2009_

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-761-835
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ISSUES

 Whether Claimant has established by a preponderance of the evidence 
that he is entitled to a change of physician pursuant to §8-43-404(5), C.R.S.

FINDINGS OF FACT

 1. On May 22, 2008 Claimant sustained an admitted industrial injury 
to his lower back during the course and scope of his  employment with Employer.  
Employer directed Claimant to obtain medical treatment at Concentra Medical 
Centers.  Claimant was subsequently referred to B. Andrew Castro, M.D. for an 
evaluation.

 2. On June 20, 2008 Dr. Castro examined Claimant.  He noted that 
Claimant had previously suffered a “herniated disc treated operatively in 2001 
and a microdiscectomy.”  Dr. Castro diagnosed Claimant with a large disc 
herniation at the L4-L5 level.  He recommended an epidural steroid injection at 
the L4 nerve root.  Dr. Castro explained that, if Claimant obtained relief from the 
injection, surgical intervention might be considered.

 3. Claimant testified at the hearing in this matter.  He stated that Hugh 
McPherson, M.D. from the Center for Spinal Disorders in Thornton, Colorado 
performed his 2001 disc surgery.  Claimant explained that he developed a 
positive relationship with Dr. McPherson and that the treatment he received 
assisted him greatly in recovering from the surgery.

 4. Because of Claimant’s  relationship with Dr. McPherson, he sought 
a one-time change of physician to the Center for Spinal Disorders pursuant to 
WCRP 8-5.  Claimant recognized that, although he sought treatment from Dr. 
McPherson, he would have to request Dr. Janssen at the Center for Spinal 
Disorders as his Authorized Treating Physician (ATP).  Respondents granted 
Claimant’s request.

 5. Claimant began treatment at the Center for Spinal Disorders.  Dr. 
Janssen referred him to Nicolas E. Grisoni, M.D. for treatment.  Claimant 
subsequently realized that Dr. McPherson had transferred his practice to Peak 
Orthopedics and Spine in Centennial, Colorado.  He then requested a change of 
physician to Peak Orthopedics and Spine so that he could obtain treatment from 
Dr. McPherson.  Respondents denied Claimant’s request.

 6. On July 16, 2008 Claimant visited Dr. Grisoni for an evaluation.  Dr. 
Grisoni remarked that Claimant suffered from multilevel degenerative disc 
disease.  He noted that the disease was most significant at the L4-L5 and L5-S1 
levels.  Dr. Grisoni summarized that Claimant’s symptoms consisted of 60% axial 
back pain and 40% radicular symptoms.  He recommended conservative 
treatment including a pain management program, anti-inflammatory medications, 
physical therapy and epidural steroid injections.  Dr. Grisoni commented that, if 
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Claimant continued to suffer significant symptoms despite conservative 
measures, surgical intervention would be considered.

 7. Claimant testified that he is requesting a change of physician to Dr. 
McPherson because Dr. McPherson is  a skilled orthopedic surgeon who had 
previously performed successful surgery on his back.  He stated that Dr. 
McPherson is  intimately familiar with his condition and he has developed trust 
and confidence in Dr. McPherson’s abilities.  Claimant also commented that Dr. 
McPherson is a good communicator who demonstrates a caring attitude.  
Nevertheless, Claimant acknowledged that he is able to effectively communicate 
with Dr. Grisoni and has no concerns about Dr. Grisoni’s ability to provide proper 
medical treatment.

 8. Claimant has failed to demonstrate that it is more probably true 
than not that he is entitled to a change of physician.  He credibly explained that 
he would prefer to receive treatment from Dr. McPherson because he has 
developed trust and confidence in Dr. McPherson as a result of a prior surgery.  
However, Claimant readily acknowledged that he is  able to effectively 
communicate with Dr. Grisoni and does not have any concerns about Dr. 
Grisoni’s ability to provide adequate medical treatment.  In the absence of 
inadequate medical care, a change of physician is not required simply because 
Claimant desires  treatment from a physician of his own choosing.  Therefore, 
Claimant has failed to make a proper showing that he is  entitled to a change of 
physician to Dr. McPherson.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights  of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).
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3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

4. Section 8-43-404(5)(a), C.R.S. permits the employer or insurer to 
select the treating physician in the first instance.  Once the respondents have 
exercised their right to select the treating physician, the claimant may not change 
the physician without the insurer’s  permission or “upon the proper showing to the 
division.”  §8-43-404(5)(a), C.R.S.; In Re Tovar, W.C. No. 4-597-412 (ICAP, July 
24, 2008).  Because §8-43-404(5)(a), C.R.S. does not define “proper showing” 
the ALJ has discretionary authority to determine whether the circumstances 
warrant a change of physician.  Jones v. T.T.C. Illinois, Inc., W.C. No. 4-503-150 
(ICAP, May 5, 2006).

5. The ALJ’s  decision regarding a change of physician should 
consider the claimant’s need for reasonable and necessary medical treatment 
while protecting the respondent’s interest in being apprised of the course of 
treatment for which it may ultimately be liable.  Id.  The ALJ may consider 
whether the claimant and physician were unable to communicate such that the 
physician’s treatment failed to prove effective in relieving the claimant from the 
effects of the industrial injury.  See Merrill v. Mulberry Inn, Inc., W.C. No. 
3-949-781 (ICAP, Nov. 16, 1995).  However, a change of physician is  not required 
merely because a claimant expresses dissatisfaction with the designated treating 
physician or would simply prefer to receive treatment from a doctor of his 
choosing.  In Re Hoefner, W.C. No. 4-541-518 (ICAP, June 2, 2003).  Finally, 
where an employee has been receiving adequate medical treatment, courts need 
not permit a change of physician.  See Greenwalt-Beltmain v. Dep’t of Regulatory 
Agencies, W.C. No. 3-896-932 (ICAP, Dec. 5, 1995); Zimmerman v. United 
Parcel Service, W.C. No. 4-018-264 (ICAP, Aug. 23, 1995).

6. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that he is  entitled to a change of physician.  He credibly 
explained that he would prefer to receive treatment from Dr. McPherson because 
he has  developed trust and confidence in Dr. McPherson as a result of a prior 
surgery.  However, Claimant readily acknowledged that he is able to effectively 
communicate with Dr. Grisoni and does not have any concerns about Dr. 
Grisoni’s ability to provide adequate medical treatment.  In the absence of 
inadequate medical care, a change of physician is not required simply because 
Claimant desires  treatment from a physician of his own choosing.  Therefore, 
Claimant has failed to make a proper showing that he is  entitled to a change of 
physician to Dr. McPherson.

ORDER
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Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant is not entitled to a change of physician to Dr. McPherson.

2. Any issues not resolved by this  Order are reserved for future 
determination.

DATED: February 17, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-769-770

ISSUES

 Whether Claimant should be entitled to temporary total disability benefits 
(“TTD”) for the period from July 17, 2008 through and including September 15, 
2008.

 Whether Claimant’s  claim for TTD benefits for the period from July 17, 
2008 through and including September 15, 2008 is  barred by the provisions of 
Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S. because Claimant was 
responsible for her separation from employment.

 At the commencement of the hearing, the parties stipulated that Claimant’s  
Average Weekly Wage (“AWW”) was $305.94.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the Judge finds as fact:

 1. Claimant was  hired in November 2007 as a temporary part-time 
associate by Employer to work as a jewelry associate.  At the time of hire, 
Claimant lived in Ft. Lupton, CO 35 miles from the store location of Employer in 
Louisville, CO.

 2. Claimant was advised at the time she was hired as a temporary 
employee that due to fluctuations in Employer’s business, it becomes necessary 
to add additional associates when sales volume increases and to decrease staff 
when sales decrease.  Claimant was further advised that when sales volume was 
reduced her temporary employment would be terminated.
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 3. In January 2008, Claimant was offered and accepted a permanent 
part-time position as a cashier.  Claimant was  at that time advised that her 
schedule and number of hours scheduled would be determined by her availability 
and the needs of Employer’s business.

 4. Claimant sustained an admitted injury on May 30, 2008.  At the time 
of injury, Claimant was bending over into a shopping cart to reach some 
merchandise when she felt a “pull” in her low back.

 5. Following her injury, Claimant initially sought medical treatment on 
May 31, 2008 at Platte Valley Medical Center where she was diagnosed with a 
lower back strain and advised to remain off work until June 2, 2008.

 6. Claimant was first seen by the authorized treating physicians at 
Concentra Medical Center on June 11, 2008 when at that time she was 
evaluated by Dr. David Orgel, M.D.  Claimant gave a history to Dr. Orgel that she 
had injured her back at work two weeks ago moving folding chairs from a cart, 
had sought treatment from the emergency room and taken two weeks off work, 
having returned to work within the last week.  Claimant advised Dr. Orgel that 
she was working full duty, being somewhat careful with lifting, but overall was 
85% improved.  Dr. Orgel diagnosed improving low back pain and allowed 
Claimant to continue working full duty.  Dr. Orgel referred Claimant for physical 
therapy.

 7. At a physical therapy visit on June 18, 2008 Claimant stated to the 
therapist that she had no pain at that time but had had pain recently when she 
was working on the “flat bed register” for 3 hours and had experienced an 
increase in pain.

 8. Claimant was evaluated by Dr. Orgel on June 27, 2008.  Claimant 
advised the physician that she was asymptomatic when not at work but that 
during the workday when lifting and bending was required her back would ache 
and by the end of the day her back was very uncomfortable.  Claimant and Dr. 
Orgel discussed that she would continue to try to perform her usual job for 
another month while at the same time attempting to find a different job with 
Employer that did not require as much lifting.  Dr. Orgel set an appointment for 
Claimant to return in one month, sooner if she was unable to tolerate full duty.

 9. Claimant returned to Concentra Medical Centers on July 3, 2008 
complaining that her trial of performing her usual duties involving lifting had 
caused extreme low back pain and difficulty with movement.  Claimant was 
examined at this time by Dr. Lori Smith, M.D.  Dr. Smith noted spasms in the 
paraspinal muscles and placed Claimant on restrictions of no lifting over 25 
pounds, no pushing/pulling over 30 pounds, limited kneeling, crawling, squatting 
and climbing as tolerate with no standing or walking longer than tolerated.
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 10. Claimant was seen by Dr. Orgel on July 10, 2008 complaining of 
increased pain that she felt was from prolonged standing.  Claimant stated to Dr. 
Orgel that she had been working folding clothes.  Dr. Orgel changed Claimant’s 
physical restrictions to limit her to lifting to 10 pounds.

 11. Dr. Smith placed Claimant at maximum medical improvement 
(“MMI”) as of September 15, 2008 and released Claimant to return to work, 
without restrictions.

 12. After being placed on restrictions by Dr. Smith, Claimant was told 
by her supervisor, Jodi Passero, that she could not work the front-end cashier job 
because of her restrictions.  Claimant was not assigned to cashier by Ms. 
Passero after July 3, 2008.  After being placed on restrictions  by Dr. Smith, 
Claimant was assigned to work as a door greeter for customers and folding 
clothes.

 13. Claimant’s hours  and work assignments  are determined by her 
manager, Jodi.  After the Claimant was placed on restrictions effective July 3, 
2008 Ms. Passero attempted to assign Claimant the same amount of hours that 
she had been working as a cashier. However, according to the testimony of Ms. 
Passero, Employer was at this time overstaffed at the door greeter position and 
there were times when Ms. Passero did not need the Claimant to work and other 
times when she did need her to cover breaks for other employees and absences.  
As such, the length of Claimant’s shift depended on the needs of the Employer.

 14. Claimant was scheduled for, but did not work, on July 5, 7, 10, 12 
and 13, 2008.  On July 12 and 13, 2008 Claimant called in sick and these were 
unapproved absences.  (See, Respondent’s Exhibit K, page 149).

 15. Ms. Passero credibly testified, and it is found, that while on work 
restrictions Claimant asked three or four times to leave work early.  According to 
the credible testimony of Rene Nix, Employer’s marketing/membership manager, 
Claimant would choose to go home early when her shift overlapped with other 
employees.

 16. On July 6, 2008 Claimant was scheduled to work from 10:30 AM to 
6:30 PM.  On that date, Claimant clocked in at 10:01 AM and was  approved by 
her manager to leave early, clocking out at 2:16 PM.

 17. On July 9, 2008 Claimant was scheduled to work from 1:00 PM to 
9:00 PM.  On that date, Claimant clocked in at 4:10 PM and left work at 10:54 
PM.

 18. On July 14, 2008 Claimant was not scheduled to work but was 
allowed by her manager to work from 4:01 PM to 7:51 PM.
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 19. Claimant resigned from employment with Employer on July 16, 
2008.  Claimant testified that on this day she was assigned by her manager to 
work the express checkout lane as a cashier.  Claimant testified that she tried to 
work this job for ½ hour but had increased pain and then was put back to working 
the exit door checking customers receipts and merchandise prior to them leaving 
the store.  Claimant also testified that she later advised Employer that her last 
day would be August 1, 2008.  Claimant testified that she resigned for health 
reasons because Employer was not following her work restrictions and because 
she had not been given her full hours after being placed on restrictions.  

20. Claimant’s testimony that she was assigned to and attempted to 
work a cashier job for ½ hour on July 16, 2008 conflicts with the time 
records showing that Claimant clocked in on that day at 1:00 PM and 
clocked out at 1:15 PM.  The Judge resolves this conflict in favor of the 
time records as being more accurate and credible.

21. Ms. Passero credibly testified, and it is found, that on July 16, 2008 
after tendering her resignation to Employer Claimant was given the option 
to work out the remainder of her two weeks, however Claimant declined.  
In her exit interview with Ms. Passero Claimant told Ms. Passero that she 
was quitting because she was looking at the possibility of getting a job at 
Taco Bell that was  closer to her home and that Claimant felt would work 
with her restrictions.  Claimant told Ms. Passero that she had been looking 
for work because she had not been getting enough hours at Employer.

22. Claimant was re-evaluated by Dr. Orgel on July 30, 2008.  Dr. Orgel 
noted that Claimant had not been working because her hours  were cut.  
Dr. Orgel did not note any complaint from Claimant that the Employer had 
not been following her work restrictions or that she was unable to perform 
the modified duty to which she had been assigned.  Dr. Orgel allowed the 
Claimant’s work restrictions to remain the same.

23. Had Claimant not resigned her employment with Employer effective 
July 16, 2008, Employer would have been able to continue to provide 
Claimant with modified duty within the restrictions assigned by the 
authorized physicians at Concentra.

24. Claimant’s separation from employment with Employer was the 
result of a volitional act by Claimant and Claimant exercised some degree 
of control over the circumstances leading to her termination of 
employment with Employer.  Claimant decided to terminate her 
employment with Employer to look for other work.

CONCLUSIONS OF LAW

25. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
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piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings  as unpersuasive.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).

26. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents and a workers compensation claim shall be decided 
on its merits. Section 8-43-201 (2008) C.R.S.

27. To prove entitlement to TTD benefits, claimant must prove that the 
industrial injury caused a disability lasting more than three work shifts, that he left 
work as  a result of the disability, and that the disability resulted in an actual wage 
loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado 
Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997).  
Section 8-42-103(1)(a), C.R.S., requires the claimant to establish a causal 
connection between a work-related injury and a subsequent wage loss in order to 
obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term disability, 
connotes two elements: (1) Medical incapacity evidenced by loss or restriction of 
bodily function; and (2) Impairment of wage earning capacity as demonstrated by 
claimant's inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 
(Colo. 1999).  The impairment of earning capacity element of disability may be 
evidenced by a complete inability to work, or by restrictions which impair the 
claimant's ability effectively and properly to perform his regular employment.  
Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  TTD benefits 
ordinarily continue until one of the occurrences listed in § 8-42-105(3), C.R.S.; 
City of Colorado Springs v. Industrial Claim Appeals Office, supra.

28. Under the provisions of Sections 8-42-105(4) and 8-42-103(1)(g), 
C.R.S. where it is determined that a temporarily disabled worker is responsible 
for termination of employment the resulting wage loss shall not be attributable to 
the on-the-job injury.  A Claimant is responsible for a termination if the Claimant 
performs a volitional act or exercises some degree of control over the 
circumstances leading to the termination considering the totality of the 
circumstances.  This concept is  broad and turns on the specific facts of each 
case.  Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1994).  The 
burden to show that Claimant was responsible for the separation from 
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employment rests with Respondents.  Colorado Compensation Insurance 
Authority v. Indus. Claim Appeals Office, 18 P.3d 790 (Colo. App. 2000).

29. Although Claimant here voluntarily resigned from employment, that 
fact alone is not dispositive of whether Claimant was responsible for her 
separation from employment with Employer.  In Blair v. Art C. Klein Construction 
Inc., W.C. No. 4-556-576 (Industrial Claim Appeals Office, November 3, 2003) it 
was held that claimant’s  voluntary resignation is not dispositive of the issue of 
whether a Claimant was responsible for termination of the employment.  Blair, 
supra, held that the pertinent issue is  the reason the claimant quit because the 
claimant is not "responsible" where the termination is the result of the injury.  See 
Colorado Springs Disposal v. Industrial Claim Appeals Office, supra; Gregg v. 
Lawrence Construction Co., W.C. No. 4-475-888 (ICAO, April 22, 2002); Bonney 
v. Pueblo Youth Service Bureau, W.C. No. 4-485-720 (ICAO April 24, 2002).  
According to Blair, supra, ”if the claimant was compelled to resign from this 
employment such that it can be said the termination was a necessary and natural 
consequence of the injury, rather than the claimant's subjective choice, the 
claimant would not be at fault for the termination.” 

30. Claimant here argues that her conduct in resigning her employment 
was not volitional because the Employer reduced her hours to the point that it 
was no longer economical for her to continue working for Employer.  The Judge 
is  not persuaded that Claimant’s decision to resign her employment was not a 
volitional act.  Claimant’s decision was based upon her own subjective choice to 
find other, possibly more suitable employment.  Claimant was advised at the time 
she was hired on a permanent part-time basis that her hours could fluctuate 
depending upon the business needs of Employer.  As such, Claimant could not 
reasonably expect that her hours would remain the same over all time periods, 
regardless of whether she sustained a work injury or not.  The Judge is not 
persuaded that Employer intentionally cut Claimant’s hours because she was 
placed on restrictions and was no longer able to perform her usual cashier 
duties.  As found, after the Claimant was placed on restrictions, she was 
assigned a work schedule and did not work the full amount of the hours she was 
provided because she asked to leave early.  In fact, on one occasion Claimant 
was allowed to work when she was  not scheduled to do so.  Claimant here could 
have continued working the reduced hours available at Employer.  Instead, she 
elected to resign to seek other employment.  The Judge is not persuaded that 
Claimant was being asked to work beyond her work restrictions or that she was 
unable to tolerate the work assigned within the restrictions given.  The Judge is 
not persuaded, after review of the totality of the circumstances, that Claimant 
here was compelled to resign her employment as a necessary and natural 
consequence of her work injury.  Because her resignation was not compelled by 
the necessary and natural consequences of the work injury, Claimant was 
“responsible” for her termination of employment from Employer.  Blair v. Art C. 
Klein Construction Inc., supra.  Because Claimant was responsible for her 
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separation from employment, her resulting wage loss after July 16, 2008 is  not 
attributable to her work injury and therefore, is not compensable.

    
ORDER

 It is therefore ordered that:

 Claimant’s claim for TTD benefits from July 17, 2008 to and including 
September 15, 2008 is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  February 17, 2009

Ted A. Krumreich
Administrative Law Judge

STATE OF COLORADO
OFFICE OF ADMINISTRATIVE COURTS

W.C. No.    4-750-087

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

IN THE MATTER OF THE WORKERS COMPENSATION CLAIM OF:

 Claimant, 

v.

              
 Employer, 

and

                                                    
 Insurer/Respondent. 

 
Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., 
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Administrative Law Judge (ALJ) on February 5, 2009, in Denver, Colorado.  The 
hearing was digitally recorded (reference: 2/5/09, Courtroom 4, beginning at 3:15 
PM, and ending at 3:50 PM).   No testimony was taken.  The matter was 
submitted on stipulations and evidentiary submissions, admitted into evidence. 

  At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to Claimant’s counsel, which was 
submitted on February 12, 2009.  On February 13, 2009, counsel for Respondent 
filed an email, indicating no objection to the proposed decision.  After a 
consideration of the proposed decision, the ALJ has made some modifications 
and issues the following decision.

ISSUE

 The sole issue to be determined by this  decision concerns average weekly 
wage (AWW).

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. The parties stipulated that case numbers WC. No. 4-739-212 (date 
of injury September 12, 2007), and W.C. No. 4-750-089 (date of injury February 
1, 2008) should be consolidated under W.C. No. 4-739-212.  These cases are 
hereby consolidated for purposes of this decision.

2. The parties further agreed that the AWW determined herein shall 
apply to the consolidated cases as well as the present case, and the ALJ so 
determines.

 3. The parties stipulated, and the ALJ finds, that the Claimant began 
her employment with the Employer on April 5, 2007.

 4.  Respondent filed a Final Admission of Liability (FAL) in all three 
consolidated cases to which Claimant timely objected.

 5.  Claimant was injured on September 12, 2007, and again on 
February 

1, 2008, and these injuries arose out of the course and scope of her employment 
with the Employer.
  
 6. The parties stipulated, and the ALJ finds, that from April 5, 2007 
through August 31, 2007, the Claimant earned gross wages of $5,183.45.
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7. The parties further stipulated, and the ALJ finds, that from July 20, 
2007 through September 14, 2007, a period of eight  weeks, the Claimant earned 
$2,618.47.
 
 8. The parties further stipulated, and the ALJ finds, that on July 20, 
2007 the Claimant had received a raise to $8.00 per hour, and was working 40 
hours per week plus some overtime. 

 9. The parties further stipulated, and the ALJ finds that prior to July 
20,2007, the Claimant was earning less than $8.00 per hour.  

 10.  Claimant was earning eight dollars  ($8.00) per hour as of July 20, 
2007 and worked at least 40 hours per week with some weeks when she worked 
overtime.  For the 8 weeks from July 20, 2007 to September 14, 2007, Claimant 
earned $2,618.47 or $327.31 per week.   The ALJ finds that the best evidence of 
Claimant’s actual wage loss  when she became temporarily and totally disabled is 
the average of her weekly earnings for the eight (8) weeks culminating on 
September 14, 2007.  This yields an AWW of $327.31.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. Section 8-42-102 (2), C.R.S. (2008), provides for the calculation of 
a Claimant’s average weekly wage, as follows:  

“Where the employee is  being paid by the hour, the weekly wage shall be 
determined by multiplying the hourly rate by the number of hours in a day 
during which the employee was working at the time of the injury or would 
have worked if the injury had not intervened, to determine the daily wage; 
then the weekly wage shall be determined from said daily wage in the 
manner set forth in paragraph (c) of this subsection (2)”

 b. Section 8-42-102(2)(c) requires a calculation as follows:

“...multiplying the daily wage by the number of days and fractions of 
days in the week during which the employee under a contract of 
hire was working at the time of the injury or would have worked if 
the injury had not intervened.”

 
  c. An AWW calculation is designed to compensate for total temporary 
wage loss.  Pizza Hut v. Industrial Claim Appeals Office, 18 P. 3d 867 (Colo. App. 
2001).  An ALJ has the discretion to determine a claimant’s  AWW, including the 
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claimant’s cost for COBRA insurance, based not only on the claimant’s  wage at 
the time of injury, but also on other relevant factors when the case’s unique 
circumstances require, including a determination based on increased earnings 
and insurance costs at a subsequent employer.  Avalanche Industries, Inc. v. 
Clark, 198 P.3d 589 (Colo. 2008).  As found, the best evidence of the Claimant’s 
present wage loss is the wage she was earning after her raise to $8.00 an hour 
for a 40-hour week, during the 8 week period ending on September 14, 2007.  
Therefore, her AWW should be $327.31.

ORDER

 IT IS THEREFORE, ORDERED THAT:

 A. W.C. Nos. 4-739-212 and 4-750-087 are hereby consolidated and 
shall hereafter be administered as one case under W.C. No. 4-739-212.

 B. The Claimant’s average weekly wage for all three cases is $327.31.

 C.  Respondent shall pay the Claimant retroactive and present TTD 
benefits based on her average weekly wage of $327.31.

 D.  Respondent shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts due that were not paid when due.

 E. That the hearing for 4-739-212 scheduled for February 12, 2009 is 
hereby stricken. 

 F. Any and all issues not determined herein are reserved for future 
decision .

 DATED this                    day of February 2009.  
      
      EDWIN L. FELTER, JR.
      Administrative Law Judge

STATE OF COLORADO       
OFFICE OF ADMINISTRATIVE COURTS

W.C.  No. 4-747-655
______________________________________________________________________

CORRECTED FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
______________________________________________________________________



226

IN THE MATTER OF THE WORKERS’ COMPENSATION CLAIM OF:

         
         Claimant,

v.

          Employer,

and

            Insurer/Respondent,
______________________________________________________________________

No further hearings have been held.  On February 17, 2009, Respondents 
filed an “Unopposed Motion for Corrected Order.”  The same is well taken and 
this  decision is  corrected accordingly.  Hearing in the above-captioned matter 
was held before Edwin L. Felter, Jr., Administrative Law Judge (ALJ), on January 
13, 2009, in Denver, Colorado.  The hearing was  digitally recorded (reference: 
1/13/09, Courtroom 3, beginning at 8:30 AM, and ending at 9:47 AM).

ISSUES
 

The issues to be determined by this  decision concern compensability and 
medical benefits.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. Claimant was working as a flight attendant for the Employer on 
January 4, 2008.  

2.  During the course of a nine-hour day, Claimant only had five 
minutes as a break.  This is  un-rebutted.  During this break, she attempted to eat 
a sandwich for lunch, but was unable to finish the sandwich before her flight 
duties resumed.  

3. During her third flight of the day, she began to experience stomach 
pain.  
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4. Upon the flight crew’s  arrival in Aspen, Colorado, the Employer 
caused the Claimant to be taken by ambulance to Aspen Valley Hospital.  
Thereafter, all of her care and treatment for the hypoglycemic attack was causally 
related, authorized and reasonably necessary.

 5.  Claimant’s testimony is un-rebutted, consistent with the medical 
records, and highly credible.

6. Claimant was diagnosed with hypoglycemia due to a blood sugar 
reading of 50.

7. Robert W. Watson, Jr., M.D., did an Independent Medical 
Examination, consisting of a medical records review at Respondents’ request; 
and, he testified at hearing.  He was of the opinion that a low blood sugar reading 
like Claimant’s most probably resulted from not having enough glucose stores in 
her body.  His testimony also established, by a preponderance of the evidence 
that reduced glucose stores most probably resulted from lack of food eaten by 
Claimant.  Dr. Watson’s opinions and testimony are especially credible because 
he was engaged to do an objective assessment of the cause of Claimant’s 
hypoglycemic attack.  Ultimately, his objective opinion was more helpful to 
Claimant’s theory of the case than to Respondents’ theory.

8. Claimant has never had a hypoglycemic attack before.

9. Dr. Watson’s testimony establishes that this  hypoglycemic attack 
was likely acute in nature, and not chronic.

10. Based on Dr. Watson’s  opinion, the ALJ finds that Claimant likely 
did not eat enough food due to time constraints on the day of her hypoglycemic 
attack.  This led to her body having low glucose stores.  This frantic schedule 
was a special hazard of her employment.  Therefore, Claimant has proven, by a 
preponderance of the evidence that her hypoglycemic attack arose out of the 
course and scope of her employment and was not the result of an imported 
condition.

 11. Claimant has further proven, by a preponderance of the evidence, 
that any medical care and treatment for the hypoglycemic attack of January 4, 
2008, was authorized, causally related and reasonably necessary to alleviate the 
effects of the hypoglycemic attack.

CONCLUSIONS OF LAW
 

Based on the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
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 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, Claimant’s testimony is un-rebutted and highly credible.  This 
inability to eat food was  a special hazard of Claimant’s job as a flight attendant.  
As further found, Dr. Watson’s testimony that Claimant’s acute hypoglycemia 
probably resulted from low glucose stores in un-rebutted and credible.  A fact 
finder is not free to disregard un-rebutted evidence unless it is inherently 
improbable.  Claimant’s testimony and Dr. Watson’s opinions are probable, 
persuasive and credible.  See, Annotation, Comment: Credibility of Witness 
Giving Un-contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, 
maintaining that the fact finder is not free to disregard un-contradicted testimony.

 b. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury, special 
hazards of employment leading thereto, and entitlement to benefits.  Sections 
8-43-201 and 8-43-210, C.R.S. (2008) See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. 
App. 2000); Lutz  v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).   A preponderance of the evidence” is that quantum of evidence that 
makes a fact, or facts, more reasonably probable, or improbable, than not.  Page 
v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 
(Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 
[Industrial Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. 
Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, Claimant has sustained her 
burden of proof with respect to a special hazard of employment causing her 
compensable hypoglycemic attack.

 c. The facts  in the present case are distinguishable from the facts in 
Gates Rubber Co. v. Industrial Com’n, 705 P.2d 6 (Colo. App. 1985), wherein the 
employee’s feet suddenly flew out from under him, resulting in a fatal head injury 
when he hit the floor.  The situation was characterized as a syncopal event where 
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the deceased’s dependents could not explain a causal connection between the 
injury and the employment.  In the present case, the special hazard of a frantic 
airline turnaround schedule caused the injury. 

 d. The facts in National Health Laboratories v. Industrial Claim 
Appeals Office, 844 P.2d 1259 (Colo.App.1992), where the unique risks 
associated with the claimant’s job duties contributed to the circumstances of her 
injury.  In the present case, the Claimant’s quick turnaround times and lack of 
breaks during her workday contributed to her low glucose stores and eventual 
hospitalization, and amounted to a special hazard of her employment.  

 e. An employer’s  right of first selection of a medical provider is  
triggered when the employer has knowledge of the accompanying facts 
connecting the injury to the employment.  Jones v. Adolph Coors Co., 689 P. 2d 
681 (Colo. App. 1984).  To be authorized, all referrals must remain within the 
chain of authorized referrals.  Mason Jar Restaurant v. Industrial Claim Appeals 
Office, 862 P. 2d 1026 (Colo. App. 1993); One Hour Cleaners v. Industrial Claim 
Appeals Office, 914 P. 2d 501 (Colo. App. 1995).  As found, the Employer caused 
the Claimant to be taken to the Aspen Valley Hospital by ambulance and all of 
her subsequent medical treatment emanated from Asspen Valley Hospital.

 f. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable 
Cleaners v. Vasquez, 883 P. 2d 583 (Colo. App. 1994).  Also, medical treatment 
must be reasonably necessary to cure and relieve the effects of the industrial 
occupational disease.  Section 8-42-101 (1) (a), C.R.S. (2008).  Morey Mercantile 
v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals 
Office, 797 P.2d 777 (Colo. App. 1990). As found, all of the Claimant’s medical 
care and treatment, as  reflected in the evidence, was and is reasonably 
necessary.  

ORDER
 

IT IS, THEREFORE, ORDERED THAT:

A.   Respondents shall pay all authorized, causally related and 
reasonably necessary medical expenses for Claimant’s hypoglycemic attack of 
January 4, 2008.

B. Any and all issues not determined herein are reserved for future 
decision.

 DATED this______day of February 2009.

EDWIN L. FELTER, JR.
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Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS

STATE OF COLORADO

W.C. No. 4-770-446

           
 

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
  

 

IN THE MATTER OF THE WORKERS’ COMPENSATION CLAIM OF:

Claimant,
 
v.
 

Employer,
 
and
 

Insurer/Respondent.

           

 

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr. 
(ALJ), on February 6, 2009, in Denver, Colorado.  The hearing was digitally 
recorded (reference: 2/6/09, Courtroom 3, beginning at 8:30 AM, and ending at 
12:00 PM).

At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to Claimant’s counsel, giving 
Respondent 3 working days  within which to file objections thereto.  The proposed 
decision was filed on February 11, 2009.  No timely objections were filed and the 
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matter was deemed submitted on February 18, 2009.  After a consideration of the 
proposed decision, the ALJ has made modifications thereto and hereby issues 
the following decision.

ISSUES

 The issues  to be determined by this decision concern whether 
Claimant sustained a compensable low back injury while working for Employer 
on August 20, 2008; if so, whether he is entitled to temporary total disability 
(TTD) benefits; whether his  medical treatment was reasonably necessary and 
causally related to his  work-related injury; and, whether David Orgel, M.D., is  an 
authorized treating physician (ATP).

STIPULATIONS

If the case is determined to be compensable:

• Claimant’s average weekly wage (AWW) is $516.00
• Claimant’s TTD rate is $344.00
• The period of TTD begins on September 1, 2008.

FINDINGS OF FACT

Based on the evidence present at hearing, the ALJ makes the following 
Findings of Fact:

1. The ALJ finds the above stipulations as fact.

2. On August 20, 2008, while working for the Employer as an 
Associate Manager, Claimant suffered a low back injury while unloading a truck. 
He had an onset of back symptoms on August 20, 2008.  He had been 
performing heavy lifting for a few hours and even advised a co-employee that he 
was having back problems on that day.

3. On August 23, 2008, Claimant heard a “pop” in his back and 
suffered a herniated disc that was part of the natural progression for his August 
20, 2008 back injury.

      4.  The Employer referred the Claimant to Concentra, where Claimant came 
under the care of Dr. Orgel, who became the Claimant’s ATP.  Claimant received 
medical care at Salud Clinic before reporting the work-related nature of his  back 
injury to his Employer.  Salud Clinic and its referrals were not authorized.

5. Dr. Orgel, Claimant’s ATP, was of the opinion that it was reasonably 
probable that Claimant suffered a compensable work-related injury to his low 
back on August 20, 2008 while performing work activities.   Essentially, Dr. Orgel 
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outlined a probable theory of the heavy work on August 20 starting a progression 
that caused the disc herniation on August 23, at the time the Claimant heard the 
“pop” in his back at home.  The ALJ finds that Dr. Orgel’s  opinions  are based on a 
more thorough knowledge of Claimant’s  case than any other physician in the 
Claimant’s case.

6. On 2008, Gordon Yee, M.D., was of the opinion that Claimant’s 
back injury was work-related. 

      7.   Gretchen Brunworth, M.D., examined the Claimant once, as an 
independent medical examiner (IME), at the request of the Respondent.  She 
was of the opinion that the Claimant (who had a history of prior back problems, 
which healed up within days  or a few weeks and Claimant was subsequently able 
to work) experienced an aggravation of his degenerative back problems on 
August 23, 2008, at home, and Claimant therefore did not sustain a compensable 
injury.  Dr. Brunworth rested much of her opinion on Claimant’s  medical history to 
her not being consistent with the medical records because Claimant mentioned 
different dates  of back problems.  The ALJ observed that the Claimant, at 
hearing, was not good with dates.  For this reason, the ALJ finds the ATP’s (Dr. 
Orgel) opinion on the compensability of Claimant’s herniated disc and present 
back problems more persuasive and credible than Dr. Brunworth’s opinion in this 
regard.  

8. Claimant has  proven by a preponderance of the evidence that he 
sustained a compensable aggravation of his  underlying degenerative back 
condition on August 20, 2008, while performing heavy lifting at work.  The “pop” 
at home, which brought the herniated disc to full fruition, was a natural 
progression of the work-related aggravation set in motion at work on August 20, 
2008.

9. Claimant has proven by a preponderance of the evidence that Dr. 
Orgel and Concentra are authorized; that the medical care for Claimant’s  back 
and herniated disc has been reasonably necessary to cure and relieve the effects 
of the Compensable injury of August 20, 2008; and, it has been causally related 
to the compensable back injury herein. 

    10. Claimant has further proven by preponderant evidence that as a result of 
his work-related injury, he has been unable to return to work since September 1, 
2008, and his work-related injury has caused him to suffer a 100% wage loss 
since September 1, 2008. The Employer has not offered the Claimant modified 
employment, the Claimant has not been released to return to work without 
restrictions, and he has not been declared to be at maximum medical 
improvement (MMI).  Therefore, the Claimant has proven, by a preponderance of 
the evidence that he has been TTD since September 1, 2008 and continuing. 
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CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

CREDIBILITY

      a.   In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts  in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, Dr. Orgel’s  (the ATP) opinion that Claimant sustained a 
compensable injury at work on August 20, 2008 and the “pop” the Claimant 
experienced at home on August 23 was a natural progression of the work-related 
injury of December 20 is based on more familiarity with the Claimant’s  case, 
makes more sense in terms of consistency and probability, and is more 
persuasive and credible than the opinion of Dr. Brunworth.  Additionally, Dr. Dr. 
Yee corroborated Orgel’s opinion on work-relatedness of Claimant’s back injury.

BURDEN OF PROOF

     b.   The injured worker has  the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See 
City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz  v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).  A “preponderance of the evidence” is that 
quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As 
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found, Claimant has met his burden on compensability, medical benefits and TTD 
since September 1, 2008.

COMPENSABILITY  

      c.  A “compensable” industrial accident is one, which results  in an injury 
requiring medical treatment or causing disability.  Pursuant to Section 8-41-301(1)
(b), C.R.S. (2008), to qualify for recovery under the Workers’ Compensation Act of 
Colorado, a claimant must be performing services arising out of and in the course 
of his or her employment at the time of their injury.  For an injury to occur “in the 
course of” employment, Claimants must demonstrate that their injuries occurred 
within the time and place limits  of their employment and during an activity that had 
some connection with their work-related functions. Triad Painting Co. v. Blair, 812 
P. 2d 638, 641 (Colo.1991) The “arising out of” requirement is narrower than the “in 
the course of” requirement. See Triad Painting Co., supra.  In order for an injury to 
arise out of employment, there is no requirement that the activity be a strict duty 
or obligation of employment, nor is there any requirement that the employer 
enjoy a specific benefit from the activity. Instead, an activity arises out of 
employment if it is  sufficiently "interrelated to the conditions  and circumstances 
under which the employee generally performs the job functions  that the activity 
may reasonably be characterized as an incident of employment." Price v. 
Industrial Claim Appeals Office. 919 P.2d 207 (Colo. 1996).  As found, Claimant 
sustained an injury on August 20, 2008, arising out of the course and scope of 
his employment with the Employer herein.

MEDICAL BENEFTIS  

      d.   Once compensability is established, a respondent is liable for all 
authorized medical treatment, which is reasonable and necessary to treat the 
claimant’s industrial injury. Section 8-42-101(1)(a), C.R.S. (2008); Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo.App.1990).  As  found, all of 
the Claimant’s medical care and treatment for his  back injury of August 20, 2008 
was authorized, causally related and reasonably necessary to cure and relieve 
the effects of that injury.  Therefore, Respondent is  liable for the medical 
treatment of Claimant’s  compensable back injury of August 20, 2008.  All medical 
treatment provided by Dr. Orgel and all physicians within the authorized chain of 
physicians up to the date of hearing are reasonably necessary and causally 
related to work-related injury. The Salud Clinic and all treatment provided by 
Salud is unauthorized and any medical bills  pertaining to those treatments  are 
not the responsibility of Respondent.  

TEMPORARY DISABILITY BENEFITS.  

e.  To establish entitlement to temporary disability benefits, a claimant must 
prove that the industrial injury has caused a “disability,” and that he has 
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suffered a wage loss that, “to some degree,” is the result of the industrial 
disability.  Section 8-42-103(1), C.R.S. (2008); PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995).   When a temporarily disabled 
employee loses his  employment for other reasons which are not his 
responsibility, the causal relationship between the industrial injury and the 
wage loss necessarily continues.  This is true because the employee’s 
restrictions presumably impair his opportunity to obtain employment at pre-
injury wage levels.  Kiernan v. Roadway Package System, W.C. No. 
4-443-973,  (ICAO, December 18, 2000).          Once the prerequisites for 
TPD and/or TTD are met (e.g., no release to return to full duty, MMI has not 
been reached, a temporary wage loss is  occurring in modified employment or 
modified employment is no longer made available, and there is no actual 
return to work), TPD and TTD benefits  are designed to compensate for 
temporary wage loss. TTD benefits are designed to compensate for a 100% 
temporary wage loss.  See Eastman Kodak  Co. v. Industrial Commission, 
725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 
(Colo. App. 1990).  As found, Claimant has not worked since September 1, 
2008; he has not been released to return to work without restrictions; his 
Employer has not offered him modified work; and, his ATP has not declared 
him to be at MMI.  Therefore, Claimant has been TTD since September 1, 
2009.  At the stipulated TTD rate, Claimant is owed $7873.71 as of February 
6, 2009.

ORDER

 IT IS THEREFORE ORDERED THAT:

 A. Claimant sustained a compensable injury to his low back on August 
20, 2008.

 B. Respondent shall pay the costs of authorized, reasonably necessary 
and causally related medical treatment for Claimant’s compensable back injury, in 
accordance with the Division of Workers’ Compensation Medical Fee Schedule.  
Treatment at the Salud Clinic was not authorized medical treatment.

 C. Respondent shall pay the Claimant temporary total disability benefits 
of $334 per week, or $47.71 per day, from September 1, 2008 through February 6, 
2009, both dates inclusive, a total of 159 days, in the aggregate amount of $7, 
586.57, which is payable retroactively and forthwith.  From February 7, 2009 until 
provided otherwise by law, Respondent shall continue paying the Claimant $334 
per week in temporary total disability benefits. 

 D. Respondent shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts due and not paid when due.
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 E. Any and all issues not determined herein are reserved for future 
decision.

DATED this____ day  February 2009.
      EDWIN L. FELTER, JR.
      Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-773-208

ISSUES

 Did the claimant prove by a preponderance of the evidence that the need 
for medical treatment he obtained on September 30, 2008, and thereafter, 
was proximately caused by the industrial injury that he sustained on 
September 4, 2008?

 Did the claimant prove by a preponderance of the evidence that the 
medical treatment he obtained from South Federal Family Practice and Dr. 
Lankenau was authorized treatment?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the 
following findings of fact:

 1. The claimant was employed as a driver and utility man on the 
employer’s road repair crew.  As a utility man the claimant walked beside a large 
resurfacing machine that churned up asphalt paving.  The claimant assisted in 
the operation of the machine and sometimes crawled inside of it where he used a 
hammer to install new “bits”.  The claimant also drove a large dump truck that the 
resurfacing machine filled with old asphalt.  The dump truck had a tight 
suspension and tended to jar the claimant, particularly when it was  driven over 
rough surfaces.  Mr. Loos supervised the claimant.

2. On Thursday, September 4, 2008, the claimant was walking 
towards his  supervisor in the employer’s parking lot when another employee 
backed up a truck and hit the claimant.  The truck hit the claimant in the area of 
his lower back and buttocks.  The truck did not knock the claimant down, 
although it did push him forward for several feet.  At the time of this  incident the 
claimant experienced low back pain and pain down his legs.
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3. The claimant advised Mr. Loos that he had “tweaked his back” and 
he was taken to the employer’s Occupational Health and Safety Clinic (OHSC).  
At OHSC Dr. Cynthia Kuehn, M.D. examined the claimant.  The claimant gave a 
history of “episodic back pain in his  life but nothing that has required treatment by 
a physician.”  Dr. Kuehn noted the claimant did not report any numbness or 
tingling in his arms and legs, and that the thoracic and lumbar spine were 
“completely nontender.”  However, the claimant did report tightness  in the 
paraspinous muscles, especially on the right.  Dr. Kuehn concluded that x-rays 
were not indicated and diagnosed “mid and low back contusion.”  Dr. Kuehn 
prescribed Naprosyn, advised the claimant to use ice and heat, and instructed 
him to return on Monday September 8, 2008.  Dr. Kuehn released the claimant to 
perform “modified” employment.”

4. The claimant rested in bed from Thursday until Monday, September 
8, 2008.  On September 8 the claimant returned to OHSC where N.P. Annette 
Rossi-Davis examined him.  The notes from this visit indicate the claimant stated 
he had “no pain,” was “feeling great,” and was  ready for discharge and release to 
“full duty.”  The claimant was released to return to full duty work.

5. The claimant testified that he was not entirely pain free on 
September 8, 2008.  Rather, he stated that he was experiencing “slight pain” and 
believed it was being helped by the medication prescribed by Dr. Kuehn.  

6. The claimant admitted that he did return to work full duty and was 
able to perform the same duties as  before the September 4 injury.  However, the 
claimant stated that his pain increased as he continued working.

7. On September 30, 2008, as the claimant was driving to work in his 
personal vehicle, he experienced a sudden increase in back pain as well as 
numbness in his feet and legs, worse on the right.

8. When the claimant got to work on September 30, 2008, he advised 
Mr. Loos that he did not think he could work.  Mr. Loos referred the claimant back 
to OHSC.

9. The claimant returned to OHSC on September 30, 2008, and Dr. 
Kuehn performed an examination.  The note from this  visit, which was apparently 
dictated by Dr. Walker rather than Dr. Kuehn, reflects the claimant gave a history 
of driving his own vehicle into work “when he suddenly felt a sharp pain in his 
back and a sharp numbness and tingling sensation through his buttocks to the 
back of his legs.”  The claimant further stated that he could not “recall exactly 
what caused these symptoms [to] occur, but he thinks it may be he hit a pothole 
in the road.”  The claimant reported taking Naprosyn the previous evening and 
the same morning, but this had no effect on his  pain.  The claimant reported 
“10/10 pain” which he had never had before.  The claimant was found to be 
tender along the spinous processes from T-12 through S-1, tender on the 
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sacroiliac (SI) joints, and tender on the paraspinous  muscles at the same level.  
The claimant was diagnosed with “lower back pain, acute.”  

10. On September 30, 2008, Dr. Kuehn opined that the claimant’s 
“history is  not consistent with an exacerbation of the lower back pain he was 
treated for on September 4, 2008.”  Dr. Kuehn noted the claimant’s  lower back 
pain experienced after he was hit by a truck “resolved after several days of rest,” 
and opined the current pain “does not appear to be work-related.”  Dr. Kuehn 
took the claimant off of work and referred him to his  personal physician for care 
and treatment of the back and leg symptoms.

11. Mr. Loos had an opportunity to observe the claimant performing his 
job from September 8, 2008, through September 30, 2008.  Mr. Loos credibly 
testified that during this  period of time he did not notice the claimant engaged in 
any pain behaviors, nor did he notice the claimant having any difficulties 
performing his job. 

12. On September 30, 2008, the claimant reported to his family 
physicians at South Federal Family Practice (SFFP).  Stephanie Kuenn, P.A., 
examined the claimant.  According to P.A. Kuenn’s note, the claimant gave a 
history of being struck in the back by a truck on September 4, 2008, returning to 
work, and then experiencing increased back pain and numbness in the right leg 
“today.”  P.A. Kuenn recorded that the claimant stated he had never had a pain 
free day September 4, 2008.  P.A. Kuehn referred the claimant for spinal x-rays 
and “encouraged the claimant to reopen” the workers’ compensation case.

13. On September 30, 2008, the claimant underwent x-ray examination 
of his lower back.  The ex-rays were reported as showing mild degenerative disc 
disease (DDD) at L4-5 and L5-S1.

14. On October 1, 2008, P.A. Kuenn issued a written report in which 
she noted the claimant had not had a pain free day since September 4, 2008, 
and opined, “This is  related to original injury.”  P.A. Kuenn directed the claimant to 
follow-up with workers’ compensation.

15. On October 14, 2008, the claimant returned to the OHCS, where 
Dr. David Blair, M.D., performed an examination.  On October 14, 2008, the 
claimant told Dr. Blair that when he returned to the clinic on September 8, 2008, 
“he still had some pain but felt well enough that he could do his usual duties.”  
The claimant further advised Dr. Blair that on September 30, 2008, he 
experienced a “flare-up of low back pain and this was associated with pain 
radiating into the right lower extremity and numbness” in the right lower extremity.  
The claimant stated that, “no injury events or activities outside of routine activities 
at work and of daily living had occurred between the recheck on September 8 
and the one on September 30.”  Dr. Blair opined from “information that I have 
available today, it does appear that the patient’s  current symptoms are related to 
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his work injury on September 4.”  Dr. Blair released the claimant to return to 
“restricted work” and prescribed an MRI scan. 

16. On October 22, 2008, the claimant returned to OHCS to undergo 
the MRI scan.  However, OCHS refused to perform the scan because the 
employer had informed the clinic that it was going to contest liability for the 
workers’ compensation claim.  

17. On October 29, 2008, the claimant underwent at MRI of the lumbar 
spine.  This  study revealed the presence of herniated discs at L4-5 and L5-S1, 
with loss of disc height and disc desiccation at L2-3 and L3-4.

18. The claimant’s personal physician at SFFP referred the claimant to 
Dr. John Lankenau, M.D. for treatment of his ongoing back problems.  Dr. 
Lankenau is an orthopedist.  In a report dated November 13, 2008, Dr. Lankenau 
reported the claimant had some back pain following the accident in early 
September 2008, but “his leg pain appeared to start at the end of September.”  
Dr. Lankenau examined the MRI results and noted the presence of herniated 
discs at both L4-5 and L5-S1 with compression of the L5 and S1 nerve roots.  Dr. 
Lankenau explained to the claimant that he was uncertain that the diagnosis was 
“related to his motor vehicle accident given the time frame between the onset of 
his radiculopathy and his  accident, which is  nearly a month.”  Dr. Lankenau 
recommended surgery but the claimant elected to undergo epidural steroid 
injections.

19. The claimant underwent the recommended epidural steroid 
injections.  Thereafter, on December 4, 2008, the claimant returned to Dr. 
Lankenau and advised that his pain and weakness had resolved and that he 
desired to return to work.  Dr. Lankenau, although expressing some reluctance, 
released the claimant to return to work.

20. The respondent referred the claimant to Dr. Robert Watson, M.D., 
for an independent medical examination (IME).  Dr. Watson is  board certified in 
physical medicine and is level II accredited by the Division of Workers’ 
Compensation.  Dr. Watson reviewed the claimant’s medical records and 
performed a physical examination on December 4, 2008.  Dr. Watson issued a 
written report on December 4, 2008, and testified by deposition on January 29, 
2009.

21. In his deposition, Dr. Watson testified to a reasonable degree of 
medical probability, that the claimant’s  back injury of September 4, 2008, is 
probably not causally related to the herniated discs that were diagnosed 
subsequent to the claimant’s increased symptoms on September 30, 2008.  Dr. 
Watson explained, based on his review of the medical records, that considering 
the symptoms attributable to the September 4, 2008, incident had significantly 
improved or resolved by September 8, 2008, there is no temporal relationship 
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between the injury of September 4, 2008, and the increased symptoms on 
September 30, 2008.  Further, Dr. Watson noted that Dr. Kuehn recorded that the 
claimant experienced an “intervening event” when he struck a pothole while 
driving to work on September 30.  Finally, Dr. Watson opined that the claimant’s 
MRI results  are indicative of ongoing DDD over a long period of time.  Dr. Watson 
opined that, although he cannot give a date on which the discs herniated, it is 
probable that they became symptomatic over a long period of time, and that they 
symptoms manifested themselves on September 30, 2008, after the claimant hit 
the pothole.

22. The claimant failed to prove it is more probably true than not that 
the symptoms he experienced on September 30, 2008, and the subsequently 
diagnosed herniated discs, are causally related to the industrial injury that he 
sustained on September 4, 2008.  It is more probably true than not that the 
September 30, 2008, symptoms and the herniated discs are the result of natural 
progression of the claimant’s pre-existing DDD, or an aggravation of the pre-
existing DDD that occurred while the claimant was driving to work on September 
30, 2008.  The ALJ credits the persuasive testimony and reasoning of Dr. Watson 
that there is  no probable relationship between the September 4, 2008, incident 
and the occurrence of symptoms on September 30, 2008.  Dr. Watson 
persuasively explained that there is  an insufficient temporal relationship between 
the events of September 4, 2008, and the onset of the claimant’s  severe 
symptoms on September 30, 2008.  This  is true because the symptoms the 
claimant reported on September 4, 2008, had essentially resolved by September 
8, 2008.  Moreover, the symptoms the claimant reported on September 4, 2008, 
were significantly different than those he reported on September 30, 2008.  As 
noted by Dr. Lankenau, the claimant did not report radicular symptoms until 
September 30, 2008.  Moreover, Dr. Watson persuasively opined the claimant 
suffered from significant DDD prior to September 4, 2008, and the natural 
progression of this disease process could explain the onset of symptoms on 
September 30, 2008.  Moreover, as Dr. Watson noted, on September 30, 2008, 
the claimant advised Dr. Kuehn that he experienced the onset of symptoms while 
driving to work and thought he might have hit a pothole.  Dr. Watson persuasively 
explained how this event could be associated with the September 30 onset of 
symptoms.  Dr. Watson’s opinion in this regard is  corroborated by Dr. Kuehn’s 
opinion that the claimant’s symptoms on September 30 were not work-related.

23. The opinion of Dr. Blair that the claimant’s symptoms after 
September 30, 2008, are causally related to the industrial injury of September 4, 
2008, is not found to be as credible or entitled to as  much weight as  the contrary 
opinions of Dr. Watson and Dr. Kuehn.  It is not clear to the ALJ that Dr. Blair was 
aware that on September 8, 2008, the claimant told N.P. Rossi-Davis that his 
symptoms from September 4 had resolved and that he was  pain free.  Further, 
Dr. Blair was apparently unaware that on September 30, 2008, the claimant told 
Dr. Kuehn that he thought he might have hit a pothole in the road while driving to 
work.  To the contrary, it appears that the claimant told Dr. Blair that nothing 
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unusual had happened between September 8 and September 30, 2008.  The 
ALJ is  not persuaded that Dr. Blair’s opinion on the issue of causation is 
sufficiently informed to warrant much weight.

24. Similarly, the opinion of P.A. Kuenn is not found to be as credible or 
persuasive as the opinions of Dr. Watson and Dr. Kuehn.  First, there is a 
distinct difference between the medical expertise of physicians and 
physician’s assistants, and the ALJ finds that this difference adds weight to 
the opinions of Dr. Watson and Dr. Kuehn when compared to those of P.A. 
Kuenn.  It further appears that P.A. Kuenn’s opinion is not fully informed 
with respect to the underlying medical evidence.  In fact, the claimant told 
P.A. Kuenn that he was  never pain free after September 4, 2008, after he 
told N.P. Rossi-Davis that he was pain free and felt great on September 8, 
2008. 

25. The claimant’s testimony that he remained symptomatic after 
September 8, 2008, is not credible and persuasive.  First, that testimony is 
contradicted by the claimant’s September 8, 2008, statements to N.P. 
Rossi-Davis that he was pain free and desired to return to work.  
Moreover, evidence that the claimant returned to his regular duties  and 
worked without apparent difficulty or discomfort from September 8, 2008, 
until September 30, 2008, contradicts  his assertion that he remained 
symptomatic after September 8, 2008.  

26. Evidence and inferences inconsistent with these findings  are not 
deemed credible or persuasive.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
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the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as  unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

CAUSE OF NEED FOR MEDICAL TREATMENT 

 The claimant contends that he is  entitled to an award of medical benefits 
for treatment of the symptoms he experienced on September 30, 2008, and 
thereafter for the herniated discs.  The claimant contends that the industrial injury 
of September 4, 2008, caused the symptoms and herniated discs, or aggravated 
his pre-existing DDD.  The respondent contends the claimant failed to meet his 
burden of proof.  The respondent further asserts that the weight of the evidence 
establishes the September 30 symptoms and herniated discs are unrelated to the 
September 4 injury and are most probably the result of the natural progression of 
the pre-existing DDD, or an aggravation of the DDD that occurred while the 
claimant was driving to work on September 30, 2008.  The ALJ agrees with the 
respondents.

 The claimant was required to prove by a preponderance of the evidence 
that at the time of the injury he was performing service arising out of and in the 
course of the employment, and that the injury was proximately caused by the 
performance of such service.  Section 8-41-301(1)(b) & (c), C.R.S.  A pre-existing 
disease or susceptibility to injury does not disqualify a claim if the employment 
aggravates, accelerates, or combines with the pre-existing disease or infirmity to 
produce a need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1990).  However, the mere occurrence of symptoms at work 
does not require the ALJ to conclude that the duties of employment caused the 
symptoms, or that the employment aggravated or accelerated any pre-existing 
condition.  Rather, the occurrence of symptoms at work may represent the result 
of or the natural progression of a pre-existing condition that is  unrelated to the 
employment.  See F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 
1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 (August 18, 2005).  Similarly, 
no compensability exists  if the need for treatment was caused as the direct result 
of an independent intervening cause.  Owens v. Industrial Claim Appeals Office, 
49 P.3d 1187  (Colo. App. 2002).  

The question of whether the claimant met the burden of proof to establish 
the requisite causal connection between the industrial injury and the need for 
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treatment is  one of fact for determination by the ALJ.  City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 
844 (Colo. App. 2000).  Lay testimony alone may be sufficient to prove causation.  
However, where expert testimony is presented on the issue of causation it is  for 
the ALJ to determine the weight and credibility to be assigned such evidence.  
Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. App. 1990).

As determined in Findings of Fact 22 through 26, the ALJ concludes the 
claimant failed to prove it is more probably true than not that the industrial injury 
of September 4, 2008, was  the proximate cause of the symptoms he experienced 
on September 30, 2008, and the subsequently diagnosed herniated discs.  As 
found, the ALJ is persuaded by the credible testimony of Dr. Watson that there is 
an insufficient temporal relationship between the September 4 injury and the 
September 30 symptoms.  This is especially true since the weight of the evidence 
establishes that the claimant was symptom free on September 8, 2008, and did 
not display any radicular symptoms until September 30.  The ALJ concludes that 
the opinions of Dr. Watson are corroborated by the credible opinions of Dr. 
Kuehn, as well as the inability of Dr. Lankenau to determine the cause of the 
claimant’s condition on September 30.  For similar reasons the ALJ is  persuaded 
that the most likely cause of the claimant’s symptoms on September 30 is the 
natural progression of the pre-existing DDD, or an aggravation of the DDD that 
occurred while the claimant was driving to work on September 30, 2008.

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

1. The claim for medical treatment is denied and dismissed.

DATED: February 19, 2008

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-600-778

ISSUES

Whether penalties  should be imposed pursuant to § 8-43-304, C.R.S., 
against Claimant for failure to provide an executed authorization for release of 
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healthcare information (hereinafter “release”) and list of physicians within 15 days 
as required by WCRP 5-4(C).  

STIPULATED FACTS

 At the outset of hearing, the parties stipulated to the following facts:

1. On May 23, 2008, counsel for Respondents sent to Claimant’s counsel 
a request for a release of healthcare information and names of physicians 
Claimant had seen for his  workers’ compensation injury.  Claimant was 
required to furnish the signed release and list of physicians to Respondents 
within 15 days  of May 23, 2008.  Because the 15th day fell on a Saturday, 
Claimant had until Monday, June 9, 2008, to provide the signed release and 
list of physicians to Respondents.  

2. Respondents’ counsel received Claimant’s signed release on January 
6, 2009.

3. Respondents’ counsel received the list of physicians on January 8, 
2009.  

FINDINGS OF FACT

1. The Stipulated Facts are incorporated herein.  
2. Claimant was injured while working for Employer in December 2003.  

The parties  proceeded to hearing in April 2007, which led Claimant to believe 
that his case had concluded with the exception of maintenance medical 
treatment.   

3. Claimant’s primary place of residence and mailing address is located in 
Ogden, Utah.

4. Claimant’s attorney inadvertently did not forward Respondents’ request 
for release of healthcare information and list of physicians dated May 23, 
2008, to Claimant.  

5. Respondents’ counsel sent another letter dated June 26, 2008, to 
Claimant’s counsel inquiring about the status of the executed release and list 
of physicians.  The letter warns that if the signed release and list of providers 
is  not received by July 7, 2008, Respondents will file an application for 
hearing on the issue of penalties for non-compliance with WCRP 5-4(C). 

6. Claimant’s attorney forwarded, by U.S. Mail, the unsigned release 
along with a letter dated July 14, 2008, to Claimant’s  home in Ogden, Utah.  
The letter advised Claimant to sign the medical release and return the form to 
his attorney.  This letter does not request that Claimant provide a list of 
physicians.    

7. Sometime in February 2008, Claimant began a work-related training 
program to learn directional drilling.  The program required him to temporarily 
reside in Grand Junction, Colorado, until late October 2008. 
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8. The training program required Claimant to work out in the field for 12 
hours every day.  After working 12 hours, Claimant would return to his hotel 
room in Grand Junction for the 12 hours he had off.  Every fourth or fifth day, 
Claimant would occasionally receive an additional 12 hours off, meaning he 
may have 24 consecutive hours off.  

9. Approximately every six weeks, Claimant’s employer moved the drilling 
equipment to the next worksite.  If any delays occurred during the equipment 
move, Claimant would receive up to three consecutive days off.  

10.Claimant had arranged for family members to check on his house in 
Ogden and gather his mail while he resided in Grand Junction. Claimant’s 
family members gathered the mail and piled it up for Claimant to review later.  
Claimant’s family members neither read nor sorted his  mail for him.  Claimant 
admittedly did not make very specific arrangements for anyone to open and 
read his mail or look for anything important because he was not anticipating 
anything important.  

11.Claimant paid his bills  on the internet during this period and some bills 
that he received by mail went unpaid.  He had arranged for his  former wife to 
pay the utility bills when such utilities were about to be discontinued.   

12.Claimant returned to Ogden approximately three or four times during 
the entire training program.   The opportunity to return to Ogden arose when 
the delays  in moving the drilling equipment occurred.  Claimant drove to and 
from Ogden and stayed for only one or two days.  Due to the short duration of 
these visits, he did not review his mail.  

13. In late October 2008, Claimant’s employer laid him off, so he returned 
to his permanent residence in Ogden.  Around this time, Claimant received 
his attorney’s motion to withdraw, which was dated October 14, 2008.  

14.Claimant contacted his attorney and learned that Respondents had 
scheduled a medical appointment and that he needed to sign some 
paperwork.  Claimant did not have the paperwork to sign although he 
admitted that it could be in the pile of mail that he has not yet finished 
reviewing.   Eventually, Claimant’s attorney sent the unsigned release to him, 
which he signed and sent back to his attorney.  

15.Claimant’s counsel included a last known telephone number for 
Claimant in his Motion to Withdraw.  Claimant testified that he did not 
recognize the telephone number and that he began using a web-based 
telephone service around January 2008.  The web-based telephone service 
allowed him to receive e-mail messages regarding incoming telephone calls 
while he worked in the field.  Claimant did not provide his web-based 
telephone number to his attorney until October 2008.  

16.Between April 2007 and January 8, 2009, Claimant underwent post-
maximum medical improvement maintenance treatment with his authorized 
treating physician, Dr. Anden. Dr. Anden never denied treatment to Claimant.   
Dr. Anden prescribed one new medication and suggested that Claimant return 
to chiropractic care.   According to Claimant, he actually received the 
medication implying that Insurer did not deny any request for authorization for 
such prescription medication.  
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17.Claimant also saw Dr. Weaver in December 2008 for an independent 
medical examination at Respondents’ request.  According to Dr. Weaver’s 
report dated December 8, 2008, Claimant had not returned to a chiropractor.  
Dr. Weaver referred Claimant to McKay-Dee Hospital for a neurosurgeon 
consultation and MRI.  Dr. Weaver opined that Claimant continues to need 
treatment for his work-related injury.  

18.Claimant has not undergone treatment with a physician other than Dr. 
Anden for his work-related injury since April 2007.    

19.There is no persuasive evidence that between April 2007 and January 
8, 2009, any physician had requested prior authorization for chiropractic or 
any other treatment to Insurer.  Respondents actually questioned the 
Claimant’s need for further maintenance treatment due to the lack of 
treatment Claimant had received since April 2007.  Accordingly, there is  no 
persuasive evidence that Respondents were financially harmed by Claimant’s 
failure to timely provide the signed release and list of physicians.  

20.Respondents filed their Application for Hearing on September 30, 
2008, although the letter dated June 26, 2008, warned that if the release and 
physician list were not received by July 7, 2008, an application for hearing 
would be filed.   

21.From May 2008 through September 30, 2008, no application for 
hearing was pending.  There is no persuasive evidence that any issues 
related to Claimant’s  workers’ compensation claim were in dispute during the 
relevant time period.   Thus, Claimant’s assumption that he would not receive 
any mail regarding his workers’ compensation claim was not unreasonable.  

22.Respondents introduced no persuasive evidence as to how Claimant’s 
failure to provide releases in violation of W.C.R.P. 5-4(c) caused them harm or 
otherwise prejudiced them in any way.  

23.Respondents have demonstrated by a preponderance of the evidence 
that Claimant violated WCRP 5-4(C) by failing to provide the release and list 
of physicians within 15 days of the request.  Had Claimant timely reviewed his 
mail or had someone else review his mail, he may have learned about the 
request sooner.  It was Claimant’s failure to review his mail that ultimately led 
to the violation.  Under the totality of the circumstances, however, Claimant’s 
failure to review his mail while he temporarily resided away from home was 
not objectively unreasonable.  Accordingly, Claimant’s  failure to comply with 
WCRP 5-4(C) within 15 days was not objectively unreasonable.  

CONCLUSIONS OF LAW

1. The Judge’s factual findings  concern only evidence that is dispositive 
of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has  rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. 
ICAO, 5 P.3d 385, 389 (Colo. App. 2000).
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2. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; 
whether the testimony has been contradicted; and bias, prejudice or interests.  
See Prudential Insurance Co. v Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2005).  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.

3. Section 8-43-304(1), C.R.S., provides in relevant part, 

Any employer or insurer, or any officer or agent of either, or any 
employee, or any other person who violates any provision of 
articles 40 to 47 of this title, or does any act prohibited thereby, or 
fails or refuses to perform any duty lawfully enjoined within the time 
prescribed by the director or panel, for which no penalty has been 
specifically provided . . . shall also be punished by a fine of not 
more than five hundred dollars per day for each such offense, 
seventy-five percent payable to the aggrieved party and twenty-five 
percent to the subsequent injury fund created in section 8-46-101.  

   
4. The imposition of penalties under § 8-43-304(1), C.R.S., requires a 

two-step analysis. The ALJ must first determine whether the disputed conduct 
constituted a violation of the Workers’ Compensation Act or Rules. See Allison 
v. Industrial Claim Appeals Office, 916 P.2d 623 (Colo.  App. 1995). Where a 
violation is  found, the violator is subject to a penalty if the violator's actions 
which resulted in the violation were objectively unreasonable. Colorado 
Compensation Insurance Authority v. Industrial Claim Appeals Office, 907 P.
2d 676 (Colo. App. 1995). Claimant’s actions are measured by an objective 
standard based on what steps  a reasonable claimant would take to comply 
with a rule or lawful order.  Jiminez v. Industrial Claim Appeals Office, 107 P.
3d 965 (Colo. App. 2003); Colorado Compensation Insurance Authority v. 
Industrial Claim Appeals Office, 907 P.2d at 679.

5. WCRP 5-4(C) provides that a party shall have 15 days from the date 
the request is  mailed to complete, sign and return a release of medical and/or 
other relevant information.  If the party disputes that the request is reasonable 
or that information sought is reasonably necessary, that party may file a 
motion with the OAC or set a pre-hearing conference.  

6. As found, Claimant violated WCRP 5-4(C) when he failed to provide 
the authorization for release of information and list of physicians requested on 
May 23, 2008.  The Rule provides that a requested release be provided, 
unless the request is unreasonable or not reasonably necessary.  Claimant 
failed to issue the release within 15 days  of the request because he was 
unaware that Respondents had made such a request.  
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7. Based on Claimant’s violation of WCRP 5-4(C), the Judge may impose 
penalties if the actions that led to the violation were objectively unreasonable.  
Here, Claimant’s failure to review his mail or otherwise arrange for someone 
to review his mail constitutes  the action that led to his violation of WCRP 5-4
(C).  Thus, the question is whether this action or inaction was objectively 
unreasonable.    Claimant’s situation during the relevant time period was 
unique.  Claimant was not living at his usual residence because he had 
temporarily relocated to Grand Junction to participate in a work-related 
training program.  He paid most of his bills through the internet and had asked 
his former wife to pay his utility bills.  Claimant credibly testified that he was 
not anticipating receiving any important mail especially anything related to his 
workers’ compensation claim given resolution of outstanding issues at the 
April 2007 hearing.  As such, he did not arrange for anyone to actually review 
his mail and alert him to anything that might look important. In order to 
maintain some communication, Claimant obtained a web-based telephone 
service so he could receive telephone calls  and messages. Claimant, 
however, did not reported his situation to his attorney which was not 
unreasonable given the lack of legal activity in his workers’ compensation 
claim since April 2007.  Claimant took the steps a reasonable person or 
claimant would take to ensure that his affairs were handled in his absence.  
Under the totality of the circumstances, Claimant’s actions were not 
objectively unreasonable.  Accordingly, Respondents’ request for penalties is 
denied.  

ORDER

 It is therefore ordered that:

1. Respondents’ claim for penalties related to Claimant’s violation of 
WCRP 5-4(C) is DENIED and DISMISSED.  

2. All matters  not determined herein are reserved for future 
determination.

DATED:  February 18, 2009

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-712-019
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SUPPLEMENTAL ORDER

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

Claimant,

v.

Employer,

and

Insurer/Respondent.

 No further hearings have been held in the above-captioned matter.  In a 
letter, dated February 18, 2009, counsel for Respondent points out that Claimant, 
in his Brief in Support of Petition to Review, filed January 28, 2009, states that 
attorney fees were erroneously awarded against the Claimant.  Claimant is 
correct.  Attorney fees should have been awarded against Claimant’s attorney.

  On November 5, 2008, the ALJ issued Full Findings of Fact, Conclusions 
of Law and Order, which erroneously omitted a denial of Claimant’s “Verified 
Motion to Recuse,” in the “Order” portion.  This  was corrected.  Claimant filed a 
Petition to Review this decision.

Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on September 18, 2008, in Greeley, 
Colorado.  No testimonial evidence was taken, and the matter was submitted on 
a factual stipulation of the parties  and the documents  admitted into evidence. 
Respondent presented the testimony of Suzanne Polyakovics  by Stipulation.  No 
other testimony was presented.    The hearing was digitally recorded, hand-held 
digital recorder (reference: 9/18/08, Greeley, beginning at folio 4.4.00011, and 
ending at folio 5.5.00017).  
       
ISSUES
 

The issues to be determined by this decision concern:  (1) Claimant’s 
“Verified Motion to Recuse;”  (2) whether or not Claimant was appropriately 
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denied her request to take the deposition of a Division of Workers’ Compensation 
(DOWC) official, Kathryn Mueller, M.D., the administrator of the DOWC Division 
Independent Medical Examination (DIME) Program;  (3) whether the Claimant, 
by her actions and inactions, waived her right to a DIME;  (4) whether or not the 
Claimant set issues for hearing that were not ripe, thus, entitling Respondent to 
reasonable attorney fees; and, if so, (5) what are Respondent’s reasonable 
attorney fees?

          
 FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

Recusal

1. At the commencement of the hearing, Claimant filed a “Verified 
Motion to Recuse,” alleging, inter alia:  (1)  “…such overt hatred of the 
undersigned [Claimant’s  attorney] was particularly evident at the 
telephonic pre-hearing conference [status conference] in this matter two 
days ago in which said ALJ perfunctorily, otherwise inexplicably, and 
improperly and unlawfully denied the Claimant the right to present 
evidence in support of the issues duly endorsed by her present Application 
for Hearing…by accordingly denying Claimant the right to depose either or 
both Katherine (sic) Mueller or the head of the [D] IME section…; (2)  the 
ALJ has “consistently” ruled against Claimant’s attorney regardless of the 
law and the facts in a criminal and political manner to “steal thousands of 
dollars in fraudulently claimed attorney’s  fees from said Mexicano’s 
worker’s compensation client and because the ALJ “detests, and has 
always detested the undersigned counsel [Claimant’s counsel]; (3) and, 
several other conclusory allegations which are devoid of underlying factual 
allegations leading a reasonable person to form the conclusions formed by 
Affiant Claimant’s  counsel.  The ALJ accepts  the allegations of the 
“Verified Motion” as facially true for purposes of ruling on Claimant’s 
recusal motion.   As concluded below and ordered, the “Verified Motion to 
recuse” is denied at this  juncture because all proceedings must halt until 
t h e r e h a s b e e n a r u l i n g o n a r e c u s a l 
request.         

2. In the “Verified Motion,” Claimant alleges that the ALJ herein has 
improperly ruled against his clients on numerous previous  occasions.  ).  The 
“Verified Motion” does not allege that any of these prior rulings, against the 
clients of Claimant’s attorney herein,  have been reversed by a higher tribunal.                

3. Claimant alleged that the ALJ is biased because during a status 
conference the ALJ denied Claimant’s  untimely request to subpoena Dr. Mueller 
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or alternatively depose her.  Claimant alleges that the ALJ stated “you’re not 
going to get them. This is your hearing on that and I am denying it.”   Even if true, 
these allegations are insufficient to facially establish bias or lack of partiality.

    
           4.       Claimant’s attorney herein has created negative allegations, e.g., 
the judge “hates” him, and used these allegations as a basis for recusal.

Procedural Matters

5. In his position statement, Claimant requests the ALJ to take judicial 
notice of “computer entries and Office of Administrative Courts  and Division Of 
Workers Compensation and its I.M.E. Unit’s  files in consideration of this matter 
pursuant to CRE 201.”  The ALJ declines Claimant’s request.  An evidentiary 
hearing was held in this matter on September 18, 2008 and Claimant declined to 
present any witnesses and produced only documents in her case in chief. 
Respondent presented its case in chief through documents and though the 
stipulated testimony of Polyakovics.  At no time during the hearing did Claimant 
request the ALJ take judicial notice of any of these files. Further, Claimant failed 
to present these files to the ALJ at the hearing and therefore Claimant has  not 
complied with CRE 201(d).  Claimant also has not complied with Workers’ 
Compensation Rules of procedure (WCRP), Rule 9-4, because Claimant did not 
seek to have these records certified and did not seek to introduce them into 
evidence.  This request of Claimant’s is frivolous and groundless.

 6. At a Status  Conference on September 16, 2008, held after 1:00 
PM, Claimant’s  attorney stated he intended to present the testimony of Kathryn 
Mueller, M.D.,  the Medical Director of the Division of Workers’ 
Compensation (DOWC).  Claimant’s attorney admitted he had not subpoenaed 
Dr. Mueller and it was less than 48 hours  to the hearing.  See C.R.C.P. 45(c).  
[subpoenas must be served no later than 48 hours prior to trial]. Claimant has 
never produced a subpoena served on Dr. Mueller for the hearing nor does 
Claimant allege that one exists.
 

7. At the status conference, Claimant requested a deposition of Dr. 
Mueller. This  request was denied.   A status  conference is  not the appropriate 
place for a motion to depose a witness. From the date of his Application for 
Hearing in April 2008 until the Status Conference of September 16, 2008, the 
Claimant made no attempt to depose Dr. Mueller.  In any event, WCRP 9-1(B)(2) 
states “Depositions of other witnesses may be taken upon written motion, order, 
and written notice to all parties.”  Claimant did not make a written motion to 
depose Dr. Mueller prior to or at the hearing.
 

8. Further, DOWC Rule 9-4, states  that “absent extraordinary 
circumstances, no employee of the DOWC should be expected or required to 
testify at a hearing.” Section 8-43-210 also states that a deposition may be 
submitted as evidence upon a showing of “good cause.”   Claimant has not 
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presented the ALJ with any extraordinary circumstances. Claimant has not 
shown any good cause for deposition, and Claimant made no reasonable attempt 
to obtain Dr. Mueller’s deposition prior to hearing. 
 

9. Furthermore, Dr. Mueller’s proposed testimony would only be 
relevant to the issue of the “propriety of the DIME,” which Claimant is precluded 
from raising herein because ALJ Harr already decided the issue and concluded 
the Office of Administrative Courts did not have jurisdiction. 

10. Claimant did not request a continuance of the hearing.  Dr. Mueller 
was not under subpoena for the hearing.  At the hearing itself, Claimant did not 
request a post hearing deposition of Dr. Mueller nor did Claimant make any 
showing of good cause for the deposition of Dr. Mueller and Claimant did not 
even raise the argument. To the extent that Claimant’s position statement is a 
request for a post hearing deposition, it is denied for all the reasons outlined 
above.  
 

The DIME

 11.   The Claimant sustained a work related injury on December 3, 2006.     
The Respondent referred Claimant to Dr. Johnson for medical care.  On May 29, 
2007, Dr. Johnson placed the Claimant at maximum medical improvement (MMI) 
with no impairment.    Respondent filed a Final Admission of Liability on June 11, 
2007, consistent with Dr. Johnson’s report.    
 

12. Claimant filed a Notice and Proposal for DIME on June 21, 2007.  
After negotiations for a physician failed, the Claimant filed an Application for a 
DIME on July 27, 2007.    
 

13. The DOWC selected Brian Reiss, M.D., as  the DIME physician on 
August 27, 2007.   
 

14.  Claimant did not schedule an examination with Dr. Reiss.  From 
August 27, 2007 to the present, Claimant has undertaken no steps to schedule 
the DIME with Dr. Reiss.  Claimant is presumed to know the Workers’ 
Compensation rule concerning the scheduling of a DIME, and the ALJ infers and 
finds that despite this knowledge, Claimant did not timely schedule a DIME.
 

15.    Claimant filed an Application for Hearing concerning the propriety of 
the DIME selection process.  ALJ Mike Harr found Claimant’s arguments 
concerning the DIME process  frivolous.  ALJ Harr stated “the judge finds  the 
issue raised in her Application for Hearing to be frivolous and groundless.”   The 
Industrial Claim Appeals  Office (ICAO) indirectly affirmed this finding in 
determining that although the issue was “frivolous,” the award of attorney fees by 
ALJ Harr was reversed because the issue was “ripe,” and ALJ Harr had 
jurisdiction to determine the issue.   Claimant has not pursued any legal 
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proceedings to challenge the DIME selection process or the DOWC’s Selection 
of Dr. Reiss.  

Waiver 

16.  After ALJ Harr found the Claimant’s challenge to the DIME process 
“frivolous and groundless,” the Claimant has failed to schedule the DIME 
examination. In addition, after ALJ Harr’s  order, Respondent reminded the 
Claimant of her obligation to schedule the DIME and she still has failed to 
schedule the DIME.
 

17. According to Suzanne Polyakovics, Claims Administrator for the 
Employer, the Claimant has never scheduled the DIME, and Polyakovics has 
never received notice of a DIME from the DOWC, the Claimant or from Dr. Reiss.
 

18. Claimant’s inaction reflects  her intent to relinquish her right to the 
DIME. Knowing that the Rule required her to schedule the DIME examination 
within five business days, the Claimant has failed to schedule the examination at 
all, up to and including the present time.  She has intentionally failed to schedule 
the examination despite the fact that on March 6, 2008 ALJ Harr found her 
arguments to be frivolous and groundless. She has failed to schedule the 
examination after being reminded to do so by the Respondent.  She has failed to 
take any action to schedule the DIME for over a year.  The totality of the 
evidence demonstrates Claimant’s intent to abandon the DIME. 

19. The Claimant had until September 4, 2007 to schedule the DIME.   
She failed to schedule the DIME for more than one year.  Her conduct 
demonstrates that she knew of the selection of the DIME Examiner on August 27, 
2007 and knew that she should have scheduled the examination within five 
business days or by September 4, 2007. Over the past year, she has  failed to 
take any action to set the DIME with Dr. Reiss.  
 

20. Setting the matter for hearing concerning the propriety of the DIME 
does not show Claimant’s  intent to pursue a DIME while challenging the specific 
process.   This contention is  inconsistent with the totality of the evidence because 
the designated issue in Claimant’s Application for Hearing was previously 
determined to be frivolous and groundless and not a bona fide dispute over the 
DIME process.  ALJ Harr previously concluded that Claimant’s  Application for 
Hearing was frivolous and groundless.  ICAO affirmed this  decision.   Claimant 
failed to raise any legitimate challenge to the DIME, and her prior Hearing 
Application does not reflect an intention to maintain the DIME process.

Issue Preclusion 
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21. Claimant filed an Application for Hearing on August 13, 2007 
concerning the “propriety of the Division IME.”   ALJ Harr conducted a hearing on 
that Application and issued a decision.  His decision directly addressed 
Claimant’s issue of the “propriety of the division IME.”   Respondent appealed 
that decision on March 14, 2008.   While the decision was under appeal and 
before the ICAO issued a ruling, the Claimant filed the current Application for 
Hearing (on April 30, 2008), endorsing the exact same issues, i.e., “propriety of 
the DIME process.”  The ALJ infers  and finds that this  issue was not ripe for 
determination on September 18, 2008 because the exact issue had previously 
been determined to be “frivolous and groundless.”

Attorney Fees
          
           22.         Claimant, through counsel, filed a petition to review ALJ Harr’s 
decision was  on March 14, 2008.   At the time the Claimant filed the Application 
for Hearing herein on April 30, 2008, the issues were subject to an appeal and 
the Application for Hearing was not “ripe” at the time it was filed.           

23.       Counsel for Respondent filed a sworn affidavit setting forth a 
breakdown of time, attorney fees and costs.  Depending on the activity involved, 
Attorney Thomas billed the respondent either $75 an hour or $145 an hour, in the 
aggregate fee amount of $2,506, for over 100 hours of legal work to defend the 
issues at the September 18 hearing.  Considering the fact that Attorney Thomas 
has practiced law for 15 years, specializing in workers’ compensation matters, 
the ALJ finds the hourly rates inherently fair and reasonable.  Considering the 
complexity of the issue Respondent was  required to defend, coupled with the fact 
that Respondent correctly argues that the exact issue had been defended, 
argued and decided before, the ALJ finds the 100 plus hours excessive and the 
ALJ infers and finds that 5o hours plus is more reasonable for aggregate attorney 
fees of $1,253 to defend the issues at the September 18 hearing.  Respondent 
incurred costs of  $83.85.  The ALJ finds that Respondent incurred reasonably assessed 
attorney fees and costs of $1,338.85.

Ultimate Findings
 

24. Claimant has failed to prove, by a preponderance of the evidence 
that the DIME process was improper.  Respondent has proven, by a 
preponderance of the evidence that the same issue Claimant designated for the 
September 18, 2008 hearing was adjudicated by ALJ Harr insofar as the claimed 
issue was determined to be “frivolous and groundless,” and ICAO affirmed this 
adjudication, thus, the issue was not ripe for adjudication at the September 18, 
2008 hearing.

CONCLUSIONS OF LAW
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Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
 
Recusal

a. Disqualification (recusal) is governed by Rule 97, C.R.C.P.  The 
factual allegations upon which conclusions or inferences are based must be 
accepted as facially true in ruling on a motion to recuse.  See  Wright v. District 
Court, 731 P. 2d 661 (Colo. 1987).  As found, the factual allegations in Claimant’s 
“Verified Motion to Recuse” were accepted as facially true.

b. An affidavit alleging facts, not opinions or conclusions, supporting a 
reasonable inference of actual or apparent bias, is  required for recusal.  Prefer v. 
PharmNetRx, 18 P. 3d 844 (Colo. App. 2000), cert. dismissed, 2000.  Mere 
conclusions or opinions, alleged in an affidavit in support of recusal, are 
insufficient to warrant recusal.  People v. Cook, 22 P. 3d 947 (Colo. App. 2000).  
As found, Claimant’s “Verified Motion” alleges conclusions and/or opinions, but 
no underlying evidentiary facts supporting a reasonable inference of actual or 
apparent bias.  If there is a reasonable question concerning the judge’s 
impartiality, recusal is required.  Wood Bros. Homes v. City of Fort Collins, 670 P. 
2d 9 (Colo. App. 1983).  As found, Claimant’s  allegations do not raise a 
reasonable question concerning the ALJ’s impartiality.  An attorney cannot simply 
hurl out scandalous, conclusory accusations concerning a judge and then allege 
that the judge would necessarily have to be biased and lack partiality because of 
those allegations inititated by the attorney seeking to disqualify the judge.

c.  The most clearly articulated test for recusal is whether a 
reasonable person, knowing all the relevant facts, harbors doubts about a judge’s 
impartiality.  Switzer v. Berry, 198 F. 3d 1255 (10th Cir. 2000).  As found, a review 
of the bedrock factual allegations  in the Verified Motion to Recuse herein would 
not cause a reasonable person to harbor doubts about this ALJ’s impartiality.

           d.         In the absence of a valid reason for disqualification relating to the 
subject matter of the litigation, the judge has a duty of presideing over the case.  
Blades v. DaFoe, 666 P.2d 1126 (Colo. App. 1983), rev’d on other grounds 704 P.
2d 317 (Colo. 1985).  As  found and concluded, there is  no valid reason for 
disqualiufication of the ALJ herein.

           e.     The fact that a movant for a jhudge’s disqualification has appeared 
before a judge in other matters is  insufficient for disqualification of the judge as  a 
matter of law.  People v. Johnson, 634 P.2d 407 (Colo. 1981).  This principle 
holds true even when the judge has  made numerous erroneous prior rulings.  
Riva Ridge Apartments v. Robert G. Fisher Co., Inc., 745 P.2d 1034 (Colo. App. 
1987).  As found, the “Verified Motion” does not even allege that any of the prior 
rulings against the clients of Claimant’s  attorney herein have been reversed by a 
higher tribunal.                
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           f.       A judge’s  opinion formed against a party from evcidence before the 
court in a judicial proceeding, including an opinion on guilt or innocence, is 
generally not a basis for disqualification.  People ex rel. S.G., 91 p.3d 443 (Colo. 
App. 2004).  The “Verified Motion” alleges “hatred” and implies that the ALJ has 
adverse opinions concerning Claimant’s counsel, based on previous cases 
before the ALJ.  The ALJ concludes that these allegations, accepted as facially 
true, do not form the basis of a recusal.

           g.      The Supreme Court determined that to allow a litigant to file a letter 
critical of a trial judge or to inform the judge of the filing of a complaint with the 
judicial qualifications commission and later assert the judge’s  knowledge of the 
complaint as  a basis for disqualification would encourage impermissible judge 
shopping.  In re Mann, 655 P.2d 814 (Colo. 1982).  Quite simply, an attorney 
cannot create a negative factual composite of a judge and later use this  as the 
basis for recusal.  As found, Claimant’s attorney herein has created negative 
allegations, e.g., the judge “hates” him, and used these allegations as a basis for 
recusal.

Waiver of the DIME

           h.     The Doctrine of Waiver applies to workers’ compensation 
proceedings.  Johnson v. Industrial Commission, 761 P.2d 1140 (Colo. 1988).  
Waiver is the intentional relinquishment of a known right and may be implied 
when a party engages in conduct that manifests  an intent to relinquish the right 
or acts inconsistently with its assertion.  Tripp v. Parga, 847 P.2d 165, 167 (Colo. 
App. 1992).  Waiver may be implied by conduct where the party acts 
inconsistently with a known right. See Tripp at 167.  It is  a factual question for an 
ALJ to determine whether a claimant’s conduct shows an intent to abandon her 
right to a DIME.  As found, the Claimant’s conduct and inaction established 
Claimant’s intent to abandon the DIME.
 

i. In workers’ compensation, courts have recognized that a claimant, 
through conduct, may waive the right to workers’ compensation benefits.  For 
example, in Hanna v. Print Expediters, Inc. 77 P.3d 863 (Colo. App. 2003), the 
Court of Appeals  determined that a claimant, by failing to seek future medical 
care at a hearing on permanent partial disability waived her right to those future 
medical benefits.  See also Winters v. The Industrial Commission, 736 P.2d 1256 
(Colo. App. 1986) [claimant waived right to vocational rehabilitation by failing to 
cooperate with the vocational rehabilitation counselor); Walton v. The Industrial 
Commission, 738 P.2d. 66 (Colo. App. 1987) (claimant waived right to vocational 
rehabilitation and temporary disability benefits  by failing to set the issue for 
hearing).  As found, Claimant’s inaction to pursue the DIME process for 
approximately one year amounted to a waiver of the DIME process through 
conduct (inaction).
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j. The Industrial Claim Appeals Office (ICAO) has concluded that a 
party may waive its right to a DIME by an “unconscionable delay.” Gaither v. 
Resource Exchange, W.C. No. 4-125-439 (ICAO, 1994) In Gaither, the ALJ found 
respondents waived their right to a DIME because they failed to take any action 
for sixty days  to prosecute the DIME. The ALJ found a mere sixty days to be an 
“unconscionable delay” that manifested the respondents’ intent to abandon the 
DIME process.  As found, the delay in the present case was approximately one 
year.  The ALJ concludes that this was a waiver of the right to a DIME.
 

k.   Parties to a workers’ compensation claim are presumed to know the 
applicable law. Midget Consol. Gold Mining Co. v. Industrial Commission, 64 
Colo. 218, 193 P. 493 (Colo. 1920); Paul v. Industrial Commission, 632 P.2d 638 
(Colo. App. 1981).  The presumption aids  a party in meeting its  burden of proof.  
Union Ins. Co. v. RCA Corp., 724 P.2d 80 (Colo. App. 1986).  Further, a party 
may not use ignorance of the law as a defense to its legal duties. Grant v. 
Professional Contract Services, W.C. NO .4-531-613 (ICAO, January 24, 2005). 
Under Workers’ Compensation Rule 11-2(H), a claimant has five business days 
to “schedule the examination.”  As found, the Claimant had until September 4, 
2007 to schedule the examination.  Claimant waived her right to a DIME by 
failing to schedule the examination for more than one year.  Claimant’s  conduct 
demonstrates that she knew of the selection of the DIME Examiner on August 27, 
2007 and knew that she should have scheduled the examination within five 
business days  or by September 4, 2007. Over the past year, the Claimant has 
failed to take any action to set the DIME with Dr. Reiss.  By intentionally failing to 
set the DIME, the Claimant has waived her right to it.  As found, setting the 
matter for hearing concerning the propriety of the DIME did not show Claimant’s 
intent to pursue a DIME.  The ALJ rejected this contention because Claimant’s 
Application for Hearing was frivolous  and groundless and not a bona fide dispute 
over the DIME process.  ALJ Harr previously concluded that Claimant’s 
Application for Hearing was frivolous and groundless.  ICAO affirmed this ision.   
Because Claimant failed to raise any legitimate challenge to the DIME in her 
present Application for Hearing, and in her prior Hearing Application, she had no 
intent to maintain the DIME process.  Also, as  found, because she failed to 
comply with the DOWC Rule for scheduling a DIME, and because she failed to 
take any action to schedule the DIME for more than one year, and because she 
failed to bring a bona fide challenge to the propriety of the DIME, her conduct 
demonstrates her intent to waive her right to the DIME process.  

Issue Preclusion

            l.          Collateral estoppel, or issue preclusion, bars re-litigation of an 
issue that was  actually litigated and decided in a prior proceeding.  Bebo Const. 
Co. v. Mattox & O’Brien, P.C., 990 P.2d 78, 84 (Colo.1999).  Issue preclusion 
applies to workers compensation proceeding. Sunny Acres Villa v. Cooper, 25 P.
3d 44 (Colo. 2001).   Issue preclusion applies when: 1.) the issue precluded is 
identical to the issue actually determined in the prior proceeding; 2.) the party 
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against whom estoppel is asserted has been a party to or in privity with a party in 
the prior proceeding; 3.) there is  a final judgment on the merits in the prior 
proceeding; and 4.) the party against whom collateral estoppel is asserted has 
had a full and fair opportunity to litigate the issue in the prior proceeding.  Bebo  
at 84-85.    As found, Claimant presented the identical issue to ALJ Harr and it 
became final when affirmed on appeal by the ICAO. The Panel noted “the 
claimant filed an application for hearing regarding the propriety of the DIME panel 
selection and physician specialties.”  This is the same issue Claimant raised in 
the present Application for Hearing, the parties are the same, there is a final 
decision on the merits and Claimant had a full and fair opportunity to litigate the 
issue before ALJ Harr.  Therefore, Claimant is barred from raising the issues  at 
the present time.

Attorney Fees

 m.        Section 8-43-211(d), C.R.S. (2008), provides for attorney fees: “If 
any person requests a hearing or files a notice to set a hearing on issues which 
are not ripe for adjudication at the time such request or filing is  made, such 
person shall be assessed the reasonable attorney fees and costs of the opposing 
party in preparing for such hearing.”  In this case, the person requesting the 
hearing on the issues that were not ripe was  Claimant’s attorney, Richard K. 
Blundell, Esq. The statute requires an ALJ to determine whether the issues were 
ripe “at the time the application for hearing” is  filed.   Later events have no impact 
on the analysis. Therefore, this ALJ must determine whether the issue of the 
“propriety of the Division IME” was ripe when claimant filed the application for 
hearing on April 30, 2008.
The ALJ concludes the issue of “propriety of DIME” was not ripe because it had 
been previously decided by another ALJ and was under appeal.  Section 
8-43-301(12) C.R.S. (2008) prohibits an ALJ from determining an issue that is 
under appeal. That statute states: “If a petition to review is filed, a hearing may 
be held and orders on any other issue during the pendency of the appeal.”  The 
ICAO has held that an issue is not “ripe” for adjudication” if a current appeal is 
pending. See, Silence v. Carpet Clearance Warehouse, W.C.4-172-786 (ICAO, 
March 10, 1995) [issues under appeal “were not ripe for adjudication” at 
subsequent hearing until appeal ended]. As found, a petition to review was filed 
March 14, 2008.   At the time Claimant filed the Application for Hearing on April 
30, 2008, the issues were subject to an appeal and the Application for Hearing 
was not “ripe.”  Therefore, Respondent is entitled to attorney fees.

            n.         As found, Counsel for Respondent filed a sworn affidavit 
setting forth a breakdown of time, attorney fees and costs.  Depending on the 
activity involved, Attorney Thomas billed the respondent either $75 an hour or 
$145 an hour, in the aggregate fee amount of $2,506, for over 100 hours of legal 
work to defend the issues at the September 18 hearing.  Considering the fact that 
Attorney Thomas has  practiced law for 15 years, specializing in workers’ 
compensation matters, the ALJ finds the hourly rates inherently fair and 
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reasonable.  Considering the complexity of the issue Respondent was required to 
defend, coupled with the fact that Respondent correctly argues that the exact 
issue had been defended, argued and decided before, the ALJ finds  the 100 plus 
hours excessive and the ALJ infers and finds that 5o hours plus is more 
reasonable for aggregate attorney fees of $1,253 to defend the issues at the 
September 18 hearing.  Respondent incurred costs of $83.85.  The ALJ finds  that 
Respondent incurred reasonably assessed attorney fees and costs of $1,338.85.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Claimant’s Verified Motion to Recuse is  hereby denied and 
dismissed.

B. Claimant, through inaction, has waived her right to pursue a 
Division Independent Medical Examination.

C. The issue concerning the “propriety of the Division Independent 
Medical Examination” is precluded from being re-litigated by virtue of the doctrine 
of “issue preclusion.” 

D. The Claimant’s  attorney shall pay and reimburse the Respondent 
$1,338.85 for its attorney fees and costs, incurred in defending the “propriety of 
the Division Independent Medical Examination” a second time for the hearing of 
September 18, 2008.

E. Claimant’s attorney is granted a stay of 20 days from the date of 
this  Supplemental Order within which to pay the attorney fees and costs.  In the 
event Claimant timely files  a timely Petition to Review, payment for the attorney 
fees and costs shall be stayed while the appeal is pending.

F. Any and all issues not determined herein are reserved for future 
decision.

DATED this______day of February 2009.
EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-669-749
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ISSUES

The issues determined herein are penalties  for Respondents’ violation of 
section 8-43-503(3) (dictation of medical care) and attorney fees and costs for 
Respondents’ request for hearing on issues not ripe for adjudication at the time 
such request was made. (8-43-211(2)(d). 

FINDINGS OF FACT

1.This claim arises out of a date of injury of November 26, 2005.

2.Following the initial accident, claimant was seen by Dr. Fraley who 
diagnosed claimant with a left shoulder contusion, a right knee contusion, a right 
breast contusion, a left foot sprain and a left pinky strain.  

3.As the claim progressed, the authorized treating physician (ATP), Dr. 
Quick, treated additional body parts of the claimant, including the shoulder girdle 
and cervical spine, as well as psychological conditions.  

4.On July 14, 2008, claimant presented to Dr. Quick and he opined in his 
report that the claimant was at maximum medical improvement for her left 
shoulder, her right wrist and the right thumb.  Dr. Quick opined that claimant had 
not yet reached MMI for her psychological injuries  and injuries  to her shoulder 
girdle and cervical spine and he noted that she was continuing to receive 
treatment for these injuries from other providers in the claim.  

5.As of July 14, 2008, Dr. Quick’s medical reports indicate that he believed 
claimant’s psychological injuries  and injuries to her shoulder girdle and cervical 
spine were causally related to her industrial accident.

6.On August 14, 2008, respondents’ independent expert, Dr. Cebrian, 
opined that as  a result of the original date of injury, claimant had suffered a left 
shoulder contusion, a right knee contusion, a breast contusion, a left foot sprain 
and a left fifth finger sprain.  Dr. Cebrian opined that claimant had reached 
maximum medical improvement for all related conditions resulting from the 
original date of injury.  Dr. Cebrian opined that he did not believe claimant’s 
psychological injuries and injuries  to her shoulder girdle and cervical spine were 
causally related to her industrial accident.

7.On August 15, 2008 respondents’ then counsel, Joseph Irwin, Esq., 
forwarded Dr. Quick a copy of Dr. Cebrian’s report along with a letter requesting 
that Dr. Quick review Dr. Cebrian’s  report and indicate whether he agreed with 
Dr. Cebrian’s conclusions.
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8.On August 15, 2008 respondents filed an Application for Hearing and 
Notice to Set (Application) endorsing compensability and MMI.  

9.Respondents filed the Application for Hearing to obtain a judicial ruling 
regarding the relatedness of claimant’s psychological injuries and injuries to her 
shoulder girdle and cervical spine to the admitted work injury.  Respondents 
raised the MMI issue to resolve the ambiguity regarding claimant’s MMI status, 
as stated in Dr. Quick’s July 14, 2008 report, which would have resulted if the 
ALJ had determined that claimant’s psychological injuries  and injuries to her 
cervical spine and shoulder girdle were not related to the admitted injury.  

10.On September 22, 2008, Dr. Quick issued an impairment report, 
indicating that the claimant had reached maximum medical improvement for all 
conditions.  Dr. Quick’s impairment report referenced that he had read the report 
from Dr. Cebrian and the letter from Mr. Irwin.  

11.In his September 22, 2008 report Dr. Quick opined that he did not 
believe claimant’s shoulder girdle and cervical spine injuries were causally 
related to the claimant’s industrial accident.  

12.On October 6, 2008 Dr. Quick issued a report wherein he confirmed 
that he had exercised his own independent medical judgment in placing the 
Claimant at MMI and assigning an impairment rating on September 22, 2008.   

13.On October 21, 2008 respondents filed a Final Admission of Liability 
consistent with the findings set forth in Dr. Quick’s September 22, 2008 report.

14.On October 22, 2008 respondents withdrew their August 15, 2008 
Application for Hearing because the September 22, 2008 impairment report from 
Dr. Quick had resolved the disputes regarding MMI and compensability and the 
issues were now moot.  

CONCLUSIONS OF LAW

1. In assessing penalties under § 8-43-304(1), C.R.S. (2005), the ALJ 
must first determine whether the alleged conduct constituted a violation of 
the Workers’ Compensation Act, a Rule, or an Order.  If the alleged 
conduct does not constitute a violation of the Act, a Rule, or an Order, then 
the penalty is  dismissed.   § 8-43-304(1); Pioneers  Hosp. v. Indus. Claim 
Appeals Office, 114 P.3d 97, 98 (Colo. App. 2005). 

 
2. If the Court finds that a violation occurred, then the Court must 
make a secondary determination regarding whether the conduct was 
unreasonable as measured by an objective standard.  Colorado 
Compensation Insurance Authority v. Industrial Claim Appeals Office, 907 
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P.2d 676, 678-79 (Colo. App. 1995).  The reasonableness of an 
employer’s or insurer's action depends on whether the action was 
predicated on a rational argument based in law or fact. Jimenez v. Indus. 
Claim Appeals Office, supra, 107 P.3d at 967; Diversified Veterans Center 
v. Hewuse, 942 P.2d 1312, 1313 (Colo. App. 1997).  

 
3. Claimant alleges that the respondents violated § 8-43-503(3), 
C.R.S. (2005), which provides that “[e]mployers, insurers, claimants, or 
their representatives shall not dictate to any physician the type or duration 
of treatment or degree of physical impairment.”  

4. Pursuant to the plain language of the statute, for a penalty to be 
imposed against a respondent for violation of § 8-43-503(3), claimant must 
prove by a preponderance of the evidence that the employer or insurer 
“dictated” (1) the type of treatment that could be provided, (2) the duration 
of treatment, or (3) the degree of physical impairment.  

5. In York v. Larchwood Inns, W.C. No. 4-365-429 (ICAO November 7, 
2002) ICAO addressed the meaning of “dictate” as utilized in § 8-43-503
(3):

Webster’s II New Collegiate Dictionary (2005) defines 
the term “dictate” as the process of issuing “orders or 
commands.”  Application of this definition to § 
8-43-503(3) leads to no absurdity.  Thus, we conclude 
§ 8-43-503(3) precludes a representative of the 
insurer from issuing commands to a treating 
physicians concerning the type of treatment to be 
provided to the claimant.  Id.  

6. In York, the respondents’ attorney sent a treating physician a letter 
detailing claimant’s  history of requesting narcotic medication.  Claimant 
requested a penalty pursuant to § 8-43-503(3), which the ALJ denied.  The 
ICAO affirmed, explaining that the letter did not direct the treating 
physician to provide a particular course of treatment, or prohibit him from 
providing any particular treatment including narcotics.  The ICAO 
concluded the letter did not purport to “dictate” treatment.

7. Similarly, in Williams v. City of Colorado Springs, W.C. No. 
5-565-576 (ICAO February 15, 2008), the claimant sought penalties for 
alleged improper dictation of care related to an adjuster asking the treating 
doctor if the claimant could be referred to a specific psychologist.  ICAO 
affirmed the ALJ’s dismissal of the penalty on the grounds  that the adjuster 
had not commanded or directed that the treating doctor refer the claimant 
to a specific psychologist, but rather that the adjuster had only inquired 
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and suggested whether it would be possible to refer the claimant to the 
specific doctor.  

8. Claimant relies upon a letter written on August 15, 2008 by 
Respondents’ counsel to establish that Respondents were attempting to 
dictate medical care.  After a review of the letter, and Dr. Quick’s 
subsequent reports, the ALJ concludes that the letter did not have the 
intent or effect of dictating medical care.  

9. The record does not contain probative evidence demonstrating that 
the respondents ordered, directed, or commanded Dr. Quick to engage in 
a specific course of conduct. There is no evidence in the record that Dr. 
Quick was  influenced or compelled to engage in a specific course of 
conduct because of the actions of the respondents.  There is no evidence 
in the record to support that treatment was delayed or that a course of 
treatment was altered because of the actions of the respondents.  

10. CRS Section 8-43-211(2)(d) permits the recovery of reasonable 
attorney’s fees against a party who requests  a hearing or files a notice to 
set a hearing on issues, which are not ripe for adjudication at the time 
such request or filing is made.    

11. Ripeness tests whether an issue is real, immediate, and fit for 
adjudication.  Olivias-Soto v. ICAO, 143 P.3d 1178 (August 24, 2006).

12. Respondents argue that the compensability issue was ripe for 
determination at the time of the filing of the August 15, 2008 Application for 
Hearing in that they were challenging compensability as  it relates to 
specific body parts being treated and not the entire claim, for which a 
general admission of liability had been filed.  

13. Under Colorado law, even after an admission of liability is filed, the 
respondents retain the right to dispute the compensability or relatedness 
of the need for continuing treatment.  Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. pp. 1997); Hanna, Jr. v. State Farm Insurance 
Companies, W.C. No. 77 P.3d 863, 866 (Colo. App. 2003).  The 
determination of whether the need for treatment was caused by the 
industrial injury or some other cause is one of fact for determination by the 
ALJ.  Owens v. Industrial Claim Appeals  Office, 49 P.3d 1187 (Colo. App. 
2002).  

14. Respondents reserve the right to challenge the need for medical 
treatment and whether the injury is compensable, even after a general 
admission of liability is filed.  Sanchez v. Family Dollar Stores, Inc., W.C. 
No. 4-631-793 (October 20, 2006).  Even after an admission is  filed, the 
claimant retains the burden of proof to establish compensability or 
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relatedness of alleged industrial injuries.  Maddox v. Harp Distributing, 
Inc., W.C. No. 4-471-963 (November 7, 2005).  

15. The ALJ concludes that Respondents  endorsement of 
compensability was ripe for determination at the time the Application was 
filed because respondents  retained the right to litigate the causation or 
relatedness of certain body parts to the admitted industrial injury.  

16. Respondents raised the MMI issue to resolve an ambiguity in the 
records and to obtain a judicial determination regarding whether the 
treating physician had in fact placed claimant at MMI.  Respondents 
indicate in their argument that “if” the ALJ were to determine that only 
certain body parts were compensable or casually related to the admitted 
injury, that the order would have created a factual conflict as  to the ATP’s 
opinion on MMI, which would have needed to have been resolved by an 
ALJ at a hearing. 

17. CRS Section 8-42-107(8) mandates that the only way to challenge 
the ATP’s  finding of MMI, or that the Claimant is not at MMI, is through the 
division independent medical examination (DIME) process.  

18. The ALJ cannot determine MMI in the absence of a DIME.  Here, 
there is no evidence that a DIME was sought or completed and thus, the 
Respondents must abide by the ATP’s findings concerning MMI, unless 
the ATP has issued conflicting opinions or his opinion is ambiguous. 

19. There is no ambiguity as to the ATP stating that Claimant was not at 
MMI at the time the Application was filed on August 15, 2008.  Thus, there 
is nothing for the ALJ to determine.  

20.  Even if the respondents had proceeded to hearing on 
compensability and obtained a ruling from the ALJ finding that the 
claimant’s psychological injuries and shoulder girdle and cervical spine 
injuries were not causally related to claimant’s industrial accident, there 
would not have been a resulting ambiguity in Dr. Quick’s July 14, 2008 
medical report regarding claimant’s MMI status.

21. The other option for the Respondents would be to request a DIME 
after 18 months of treatment by the ATP.  There is no evidence that 
respondents sought an 18 month DIME.

22. The ALJ concludes that the Respondents filed an Application with 
an issue that was not ripe.

ORDER
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1.Claimant’s request for penalties for dictating medical care is denied and 
dismissed.

2.Respondents are responsible for Claimant’s attorney’s  fees and costs 
that were incurred as a result of Claimant’s  preparation for hearing on the issue 
of MMI.

3.Claimant’s counsel is  directed to file an affidavit with Claimant’s fees  and 
costs incurred as a result of Claimant’s preparation for hearing on the issue of 
MMI.  Said affidavit shall be filed no later than 30 days from the date of this order.

4.Respondents shall be afforded 20 days from the date of submission of 
the affidavit to file an application for hearing on the reasonableness of the fees 
and costs.

5.Respondents shall pay statutory interest at the rate of eight percent (8%) 
per annum on all amounts due and not paid when due.

6.Any and all issues not determined herein are reserved for future 
decision.

DATE: February 19, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-710-932

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

Claimant,

v.

Employer,

and
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Insurer/Respondents.

 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on December 16, 2008 and concluded on 
February 9, 2009, in Denver, Colorado.  The hearing was  digitally recorded 
(reference: 12/16/08, Courtroom 3, beginning at 3:20 PM, and ending at 5:10 
PM; and, 2/9/09, Courtroom 3, beginning at 1:30 PM, and ending at 3:17 PM).   

At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to Claimant’s counsel, giving 
Respondents 3 working days within which to file electronic objections thereto.  
The proposed decision was submitted on February 12, 2009.  No timely 
objections have been filed.  After a consideration of the proposed decision, the 
ALJ has modified it and hereby issues the following decision.

ISSUE
 

The sole issue to be determined by this  decision concerns whether the 
Claimant has overcome the Division Independent Medical Examination (DIME) of 
Stanley H. Ginsburg, M.D., by clear and convincing evidence. 
               

FINDINGS OF FACT

  Based on the evidence presented at hearing, the ALJ makes the 
following Findings of Fact:

Preliminary Findings
              
  1. The Claimant suffered an admitted work-related injury 
on January 8, 2007, while working for the Employer.

2.  Claimant was working at the car rental facility in January 
2007, walked out, and hit a patch of ice at 6:45 PM.  It was dark, and she could 
not see the ice and “went skating on one leg.”  She threw herself backward 
almost involuntarily in hyperextension and although she caught herself without 
falling and went back inside, she felt her back was strained.  She went back to 
work, was off work and at the time she was off work was so stiff she could not 
move.  She was feeling she was “locked” the next morning and at her health care 
providers direction, for three days she did not work.

          3. Ultimately, Respondents filed a Final Admission of Liability 
(FAL), dated September 8, 2008, admitting for temporary disability benefits 
through May 14, 2008; for permanent partial disability benefits, based on 34% of 
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the left lower extremity (LLE), 7% whole person for the lumbar region, and 3% 
psychological impairment; and, MMI on May 15, 2008.  The FAL was based on 
the opinions of Kathie McCranie, M.D., [the authorized treating physician (ATP)].  
Claimant filed a timely objection to the FAL.  Dr. Ginsburg conducted a DIME, 
and a follow up DIME.  Claimant challenged Dr. Ginsburg’s opinion that Claimant 
had reached MMI on May 15, 2008.

Medical 

  4.    Claimant’s post-accident medical care included the following 
objective, diagnostic study on June 11, 2007:

   MRI ARTHROGRAM LEFT HIP on June 11, 2007

   IMPRESSION:
Partial detachment of the left anterior superior acetabulum 
labrum that extends to involve the anterior aspects  of the 
superior acetabular labrum.  

  5. On September 12, 2007, John D. Papilion, M.D., 
performed surgery on the Claimant for an anterosuperior labral tear.  On January 
14, 2008, Dr. Pepilion indicated he wanted to do a repeat MRI (magnetic 
resonance imaging) arthrogram.

6. On February 7, 2008, the Claimant had been seeing Dr. 
McCranie for over 3 months.  Her impressions were:

(1) Left hip pain, status post arthroscopy for lateral tear and 
(2) Low back pain, rule out left sided facet involvement.

  7.   On April 23, 2008, the Claimant declined more 
psychiatric care.

8.     On May 15, 2008, Dr. McCranie, as found, placed the 
Claimant at MMI and rated her for permanent impairment.  

9. Dr. McCranie continues to see the Claimant and to prescribe 
medications.

Maximum Medical Improvement 

   10.   Edwin M. Healey, M.D., a Diplomate of the American Board 
of Pain Medicine and an independent medical examiner (IME) for the Claimant, 
saw the Claimant on July 2, 2008.  Dr. Healey observed Claimant and is of the 
opinion that Claimant:
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She presents today with severe, chronic, excruciating, debilitating 
pain along with significant depression.

She has also not responded well to psychological counseling 
or antidepressants and expresses suicidal ideation today.

It is my opinion that she needs further evaluation, specifically  I 
would recommend that she see Jerome Wiedel, MD, an orthopedic 
professor at the University of Colorado Medical Center, who 
specialized in arthroscopy of the hip and is a top expert in 
pathology of the hip in the United States.   [Claimant] continues to 
have left hip pain and crepitus, and her left hip may continue to be 
a significant generator of pain.  I recommend she see Dr. Wiedel at 
least on one occasion to review her MRI and perform an 
examination to see if he believes any further surgical procedure on 
the left hip might help alleviate her pain and disability.

Finally, [Claimant] continues to need to see a psychologist or 
psychological counselor for her chronic depression and needs to 
remain on pain medication and sleep and antidepressant 
medication. I would also recommend that she be put on a long-
acting opioid to see if she might obtain better control of her pain 
and be able to improve her activity and then be given short-acting 
opioids for breakthrough pain.  Dr. McCrainie appears to be 
reluctant to do this, but it certainly would be worth a trial to see if 
[Claimant] could get better relief of her chronic, ongoing pain.  She 
would have to be monitored very closely if she were to go on opiod 
medication to make sure that there were no signs or symptoms of 
abuse.

 At this point, it appears that she would not be able to return to work 
given her chronic pain and limitation in her abilities.

In summary, [Claimant] is severely impaired as a result of her 
January 8, 2007 injury.  Prior to her January 8, 2007, she had no 
history of chronic pain, depression or other psychological problems 
and was able to lead a happy and vigorous life and was able to 
work full-time without any restrictions.  Her January 8, 2007 injury 
has been a devastating injury to her which has essentially 
incapacitated her from being able to do housework, recreational 
activities or return to work.  It is my opinion that further evaluation 
and treatment is  indicated before she is declared a maximal 
medical improvement.1 

1 This was about 1 ½ months after Dr. McCranie had found Claimant at MMI.
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                    11. The ALJ finds the opinions of Dr. Healy highly persuasive 
and credible.  Indeed, the ALJ finds that Dr. Healy’s opinions outweigh the 
opinions of DIME Dr. Ginsburg to the extent of rendering it highly probable, 
unmistakable, and free from serious and substantial doubt that Dr. Ginsburg’s 
opinion concerning MMI on May 15, 2008 is clearly erroneous. 
                

    12.  Claimant timely applied for a DIME and Dr. Ginsburg was 
selected.

    13. On September 18, 2008, Dr. Ginsburg reported that the 
patient indicated she could not:

Flex her lower extremities;
Do knee flexion;
Do hip abduction;
Do adduction;
Do straight leg raising; or 
Do lumbar flexion, because of extreme pain.

     14. On September 18, 2008, the first attempt at a DIME 
examination failed.

     15.     On October 20, 2008, Claimant had a second opportunity to 
be tested by Dr. Ginsburg, but the results made all “range of motion” 
ratings impossible.

     16.     The Claimant had “unbearable discomfort” during the 2 
attempted examinations.

     17.     Dr. Ginsburg’s testimony was taken by deposition on 
January 19, 2009. He testified in his deposition concerning additional medical 
care at page 29, lines 8-10:

A.  I don’t think that she needed additional surgery based on what I 
saw, but she clearly needed further medical care from her 
providers. 

          18.     Later in his deposition, he said at page 30, lines 14-16:

A.  Well, it would do the following: I was asked whether she needs 
hip surgery and my response was I don’t know.

           19.   Dr. Ginsburg also verified that Claimant was unable to do 
the straight leg-raising test at page 58, lines 18-24:
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Q. Did she fail to do straight leg raising in a manner sufficient to 
give you a reasonable reading on that test result?

 
A.  She couldn’t do any straight leg raising.  She couldn’t raise her 
leg at all.  I think I indicated that in our deposition, in my deposition, 
today and in the report as well.

           20.     Dr. Ginsburg makes it clear 3 times in his  deposition 
testimony that Claimant simply was  not able to perform those tests as opposed to 
being unwilling to do so:

Page 62, lines 18-22:

  Q.  What other strength tests was she unable to do or refused to 
do?

A.  She couldn’t do anything except for dorsiflexion and planter 
flexion because I couldn’t put her in a position where I could test 
those.

Page 63, line 25 and page 64, line 1:

   possible because she didn’t --she wasn’t able to comply.

Page 69, lines 10-13:

I don’t think that – I don’t think Miss McNeilan was malingering.  I 
never thought that, but I think that she does have pain, and I 
indicated that.

           21.     Dr. Ginsburg repeatedly said Claimant’s very real pain 
prevented her from performing or doing the tests necessary for claimant to have 
“Range of Motion” ratings.

          22.     During a demonstration on December 16, 2008, of part of 
the DIME testing for hip and lumbar injuries, Claimant’s  pain from trying to do that 
testing was apparent. 

          23.     Based on Dr. Ginsburg not knowing whether more surgery 
would be required and his inability to do range of motion measurements on the 
Claimant, it is highly probable, unmistakable, and free from serious and 
substantial doubt that Dr. Ginsburg’s opinion the Claimant was at MMI on May 
15, 2008 was clearly erroneous.  The medical care that Claimant requires  far 
exceeds mere maintenance care, given her overwhelming pain issues.
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         24.    As indicated by Dr. McCranie, Claimant is in need of psychiatric 
assistance, but Dr. McCranie put Claimant at MMI because Claimant at that time 
did not want further psychiatric assistance.  The ALJ infers and finds that DIME 
Dr. Ginsburg placed the Claimant at MMI because he gave up on being able to 
perform further range of motion testing because of Claimant’s overwhelming 
pain.

         25.     Claimant credibly stated that she now wants  the psychiatric 
assistance recommended by her ATP, Dr. McCranie.

Ultimate Finding     

         26.   Claimant has  proven that it is highly probable, unmistakable, 
and free from serious and substantial doubt that DIME Dr. Ginsburg’s opinion 
that Claimant reached MMI on May 15, 2008 is erroneous.  Therefore, Claimant 
has sustained her burden of clear and convincing evidence.   
 

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, the fact that DIME Dr. Ginsburg did not know whether 
Claimant might need more surgery and that he could not perform range of motion 
measurements on the Claimant undermines his opinion that Claimant reached 
MMI on May 15, 2008.  Also, Dr. Healy’s assessment of Claimant’s  present 
condition makes it highly probable, unmistakable and free from serious and 
substantial doubt that Dr. Ginsburg’s opinion concerning MMI.  Under the totality 
of the evidence, including an assessment of Claimant’s present condition, DIME 
Dr. Ginsburg’s opinion of MMI is not credible. 
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b. The DIME doctor’s findings consist not only of the initial report, but 
also many subsequent opinions given by the doctor.  Please see Andrade v 
Industrial Claim Appeals Office,, 121 P.3d 328 (Colo.App.2005).  The party 
seeking to overcome a DIME physician’s  opinions bears the burden of proof by 
clear and convincing evidence.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  It is well established that the DIME 
physician's determination of MMI is binding unless overcome by "clear and 
convincing evidence." Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 
(Colo. App. 1995); Section 8-42-107(b)-(c), C.R.S. (2007).  "Clear and convincing 
evidence" is evidence, which is stronger than preponderance, is unmistakable, 
makes a fact or facts highly probable or the converse, and is free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra. In other words, 
a DIME physician's  finding may not be overcome unless the evidence establishes 
that it is "highly probable" that the DIME physician's opinion is  incorrect. 
Postelwait v. Midwest Barricade, 905 P. 2d 21 (Colo. App. 1995). The question of 
whether the DIME physician has placed a claimant at MMI or not, and whether 
that determination has been overcome is  a factual determination for resolution by 
the ALJ. Metro Moving & Storage Co. v. Gussert, supra.  Also see for  Leming v 
Industrial Claim Appeals Office, 62 P.3d 1015 (Colo.App.2002).

ORDER

 IT IS, THEREFORE, ORDERED THAT:

The DIME of Dr. Ginsburg is  overcome as the claimant has been found to 
be not at MMI.

DATED this______day of February 2009.
EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-765-128

ISSUES

The issues to be determined are compensability and medical benefits.  All 
other issues endorsed by the parties were reserved pending determination of the 
issue of compensability and medical benefits if the claim was found 
compensable.    
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FINDINGS OF FACT

1. On June 6, 2008 while working as a CNA at Brighton 
Gardens Claimant tripped over a cord in one of her patient’s 
rooms and fell.  Claimant reported the incident that day but 
did not feel a need for medical attention.

2. An incident report was completed and did not indicate 
Claimant hurt her left foot.  

3. Claimant’s June 6, 2008 incident did not cause the need for 
Claimant to seek or obtain medical treatment. 

4. On June 27, 2008, approximately three (3) weeks  after the 
June 6, 2008 incident Claimant presented to the emergency 
room complaining of left foot pain.  

5. The emergency room records specifically indicate Claimant 
did not incur any trauma and that her pain was “atraumatic” 
and there was no known injury. 

6. Claimant was diagnosed as suffering from a Jones  fracture 
of the left foot.   As  testified to by Dr. Olsen, a Jones Fracture 
is caused by activities of daily living and not trauma. 

7. Claimant saw Dr. David Matthews on July 1, 2008.  The 
history obtained by Dr. Mathews indicates Claimant works at 
night as  a CNA, mostly sits and that she began to have pain 
in her left foot about 10 days ago. The history obtained by 
Dr. Mathews does not indicate Claimant incurred any trauma 
to her foot.  Dr. Mathews specifically indicates in his report 
that “there was no injury.” Dr. Mathews diagnosed Claimant 
with a Jones stress fracture of the left foot.  

8. Claimant saw Dr. Fitzgerald on July 2, 2008 who also 
diagnosed her with a Jones fracture. Dr. Fitzgerald’s  report 
does not indicate Claimant suffered any trauma to her foot or 
was involved in any accident.  

9. Claimant underwent an MRI of her right knee on September 
15, 2008.  The findings of the MRI are consistent with 
degenerative changes and according to Dr. Fitzgerald, 50% 
of people her age would have similar findings.   
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10. Dr. Olsen testified and agreed with Dr. Fitzgerald that 50% of 
people Claimant’s age would have similar MRI findings and 
such findings are consistent with activities of daily living.  

11. Dr. Fitzgerald opined Claimant had osteoarthritis of her right 
knee that was  aggravated by her altered gait caused by 
bearing all of her weight on her right leg while her left foot 
fracture was being treated.

12. Dr. Fitzgerald indicated that “within a reasonable degree of 
medical probability the aggravation of Claimant’s  pre-existing 
arthritis of the right knee is related to the treatment of the 
fracture of her left fifth metatarsal.  Dr. Fitzgerald’s causation 
assessment is  based on Claimant’s altered gait and not 
direct trauma to the knee from the June 6, 2008 incident at 
work. 

13. Dr. Kiernan indicated Claimant injured her right knee when 
she fell because Claimant had no prior history of difficulties 
with the right knee. Dr. Kiernan is incorrect that Claimant had 
no prior history of knee difficulties.   

14. Dr. Hall evaluated Claimant on December 10, 2008 and 
indicated it was his opinion that Claimant’s fracture is the 
direct consequence of the June 6, 2008 incident at work.  Dr. 
Hall indicated that although there are notes in the chart that 
Claimant reported no specific trauma in the context of the 
symptoms, such reporting was due to the patient simply not 
putting these two events together and therefore it is more 
probable than not that the foot fracture is a consequence of 
the June 6, 2008 incident. 

15. Claimant reported to Emily Orr, F.N.P. on approximately 
January 16, 2008 for right knee pain. The right knee pain 
was great enough at that time that it was thought to be 
contributing to Claimant’s hypertension. 

16. Claimant was evaluated by Dr Andrew Ellias on May 8, 
2008, approximately four (4) weeks before the June 6, 2008 
incident at work for right knee pain, left elbow pain, left hip 
pain and left calcaneal heal pain.

17. Before the June 6, 2008 incident, Claimant’s preexisting right 
knee condition required her to wear a brace.  Claimant had 
right knee and left foot problems for which she sought 
medical treatment before the June 6, 2008 incident.
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18. Claimant previously fractured her foot while running up some 
stairs  approximately 20 years ago.  At that time Claimant’s 
foot became swollen and black and blue.  

19. Claimant testified at hearing she told the emergency room 
medical providers she tripped and fell at work and had an 
injury.   However, the emergency room records  do not 
indicate such. 

20. Claimant was asked in Discovery to set forth in detail the 
symptoms of her left foot and right knee before June 6, 
2008.  Although Claimant had prior left foot and right knee 
symptoms, she denied having any left foot or right knee 
problems before June 6, 2008.  

21. Claimant’s testimony regarding the onset of her foot pain, the 
extent of her foot pain and its relation to the June 6, 2008 
incident is not consistent with the credible evidence of 
record.  Moreover, Claimant’s  testimony that she told the 
medical personnel at the emergency room that she injured 
her foot at work is  not credible.  The emergency room 
records do not indicate Claimant hurt her foot at work and it 
does not make sense that if Claimant told the emergency 
room personnel this information that they would specifically 
indicate Claimant’s left foot was not caused by trauma and 
not include such pertinent information in their records.

22. Dr. Olsen examined Claimant on behalf of respondents.  
Claimant told Dr. Olsen that in the three weeks between 
June 6, 2008 and her initial presentation to the emergency 
room, she continued to work and her foot did not hurt. 

23. Claimant told Dr. Olsen her left foot did not hurt at the time of 
the June 6, 2008 incident because she was taking naproxen 
for tennis elbow and the medication masked any pain in her 
left foot.

24. Dr. Olsen indicated the naproxen would not mask the pain 
caused by a fractured foot.  Claimant also told Dr. Olsen that 
she did not notice the onset of pain until three weeks after 
the fall when she presented to the emergency room.  She 
specifically told Dr. Olsen that the pain in her left foot was 
0/10 at the time of the accident and in the three weeks 
leading up to June 27, 2008 until she presented to the 
emergency room.
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25. Dr. Olsen opined Claimant's left foot fracture is  not related to 
her fall at work on June 6, 2008.  Dr. Olsen specifically noted 
the lack of symptoms immediately following the incident, the 
fact Claimant had pre-existing problems with her left foot, 
and that Claimant was able to work for almost three (3) 
weeks before she presented to the emergency room are not 
facts that are not indicative of a fracture as  a result of 
Claimant's fall at work, but from activities of daily living.

26. Dr. Olsen also opined Claimant’s right knee problems are not 
related to the fall at work. 

27. The ALJ finds Dr. Olsen's analysis and opinions  to be the 
more credible medical evidence in the record.

28. Claimant has failed to establish by a preponderance of the 
evidence that she sustained a work related injury on June 6, 
2008.

CONCLUSIONS OF LAW

1. A “compensable” industrial accident is one which results  in 
an injury requiring medical treatment or causing disability.  
Moreover, the existence of a pre- existing disease does not 
preclude a Claimant from suffering a compensable injury. H 
& H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 
1990); 1 Larson, Workmens' Compensation Law, § 12.21 
(1995). 

2. A Claimant has suffered a compensable injury if the 
industrial accident is the proximate cause of the Claimant's 
need for medical treatment or disability. Section 8- 41-301(1)
(c), C.R.S. (1995 Cum. Supp.). An industrial accident is  the 
“proximate” cause of a Claimant's  disability if it is the 
“necessary precondition or trigger” of the need for medical 
treatment. Subsequent Injury Fund v. State Compensation 
Insurance Authority, 768 P.2d 751 (Colo. App. 1988).

3. To prove a compensable injury, Claimant must prove by a 
preponderance of evidence her injury arose out of and in the 
course of her employment. Section 8-43-301(1)(c), C.R.S. 
2008; Madden v. Mountain West Fabricators, 977 P.2d 861 
(Colo. 1999); Faulkner v. Industrial Claim Appeals Office, 12 
P.3d 844 (Colo. App. 2000).  
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4. Proof by a preponderance of the evidence requires the 
proponent to establish that the existence of a “contested fact 
is  more probable than its nonexistence.” Page v. Clark, 197 
Colo. 306, 592 P.2d 792, 800 (1979). 

5. Claimant contends the June 6, 2008 incident broke her left 
foot.  However, Dr. Olsen testified that if Claimant broke her 
left foot on June 6, 2008, you would expect the immediate 
onset of pain that would preclude Claimant from working for 
almost three (3) weeks before presenting to the emergency 
room.  

6. Moreover, Claimant’s testimony regarding the onset of her 
foot pain, the extent of her foot pain and its relation to the 
June 6, 2008 incident is  not credible.  Moreover, Claimant’s 
testimony that she told the medical personnel at the 
emergency room that she injured her foot at work is not 
credible.  The emergency room records do not indicate 
Claimant hurt her foot at work and it does not make sense 
that if Claimant told the emergency room personnel this 
information that they would specifically indicate Claimant’s 
left foot was not caused by trauma and not include such 
pertinent information in their records. 

7. Claimant was diagnosed with a Jones stress  fracture, which, 
by its definition, is not caused by trauma, but activities of 
daily living.   

8. Claimant previously fractured her foot by going up some 
stairs.  Although the fracture occurred quite some time ago, 
the fact that Claimant previously fractured her foot while 
going up stairs  combined with Dr. Olsen’s testimony is highly 
persuasive to this  ALJ that her current fracture is a stress 
fracture caused by activities of daily living, or some other 
event, and not the June 6, 2008 incident.  

9. Claimant had right knee problems before the June 6, 2008 
incident.  Dr. Fitzgerald indicated Claimant suffered from 
osteoarthritis  of her right knee that was aggravated by her 
altered gait caused by the treatment to her left foot. 
However, because Claimant’s left foot fracture was not 
caused by the fall at work, any consequences that flow from 
treating the left foot are not compensable.   

10. Dr. Kiernan indicated Claimant’s right knee injury and need 
for treatment was caused by the June 6, 2008 incident.  
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However, Dr. Kiernan based his  opinion on the premise that 
Claimant did not have prior knee problems.  Claimant’s prior 
medical records  and own testimony demonstrate she had 
prior right knee problems. Therefore, Dr. Kiernan’s opinion is 
not found to be credible. 

11. Claimant has failed to establish the June 6, 2008 incident at 
work caused the need for medical treatment or any disability.   
In resolving this issue this ALJ has not cited all disputed 
evidence before rejecting it as unpersuasive. Jefferson 
County Public Schools v. Dragoo, 765 P.2d 636 (Colo. App. 
1988). This  ALJ has  entered findings on the evidence found 
dispositive of the issues, and evidence and any inferences 
inconsistent with this order should be presumed to have 
been rejected. Magnetic Engineering Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

12. Moreover, the absence of specific findings of fact on the 
evidence which Claimant relies  in support of her claim does 
not mean this ALJ failed to consider such evidence. Cf. 
Wecker v. TBL Excavating, Inc., 908 P.2d 1186 (Colo. App. 
1995).

ORDER

 It is therefore ordered that:

Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

DATE: February 20, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-627-891

ISSUES

The issues to be determined by this decision are the following:  
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1. Whether claimant proved by a preponderance of the evidence that 
his condition has worsened such that his  claim should be reopened 
for additional curative medical treatment for a change in medical 
condition causally related to this claim.

2. Whether claimant has proven by a preponderance of the evidence 
that he is entitled to additional medical benefits  to cure and relieve 
his condition causally related to this claim.

Respondents reserved, without objection, the medical fee schedule at hearing.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ finds as fact:

1.Claimant sustained an admitted work-related injury to his right shoulder 
on September 22, 2004, when, while working as a laborer for Pueblo Truss, Inc. 
Claimant was carrying a truss with a co-worker.  The co-worker dropped his end 
of the truss.  When that end fell, the truss bounced twice on his shoulder before 
the truss fell onto the ground.  Claimant timely reported this  injury to his 
supervisor, and was promptly referred to Emergicare for treatment.  Claimant’s 
ATPs at Emergicare were Dr. Shriver and Dr. Bradley.  Claimant returned to work 
on modified duty, and Respondent-Insurer admitted to the claim and paid medical 
benefits pursuant to the Colorado workers’ compensation fee schedule.

2.At claimant’s initial appointment at EmergiCare, claimant saw Phillip 
Shriver, M.D., who diagnosed claimant with a right scapular contusion, and a 
right trapezius strain.  Claimant did not allege that his low back was  injured or 
symptomatic.  Records documenting claimant’s subsequent medical 
appointments with the ATP do not contain any consistent complaints from 
claimant alleging, or documentation of, low back pain.  Claimant’s work-related 
diagnoses were right shoulder contusion, and trapezius sprain.  Dr. Bradley 
stated claimant’s objective findings  and signs were, “Inconsistent,” in his progress 
note dated October 19, 2004.  While claimant stated at hearing he had low back 
pain, Dr. Bradley’s  progress note from November 30, 2004, documents  no low 
back findings, but right buttocks numbness and tingling.  There was no diagnosis 
of any low back pathology.  On December 1, 2004, claimant had no complaints  of 
low back or buttocks symptoms.  

3.The ATP referred claimant to Michael C. Sparr, M.D. for consultation and 
electrodiagnostic study of claimant’s right upper extremity.  Claimant did not tell 
Dr. Sparr he had symptoms in his  low back, and disclosed he had a work-related 
injury to his hip and right arm in 1999.  Claimant did not disclose or discuss that 
injury during his hearing testimony.  Claimant’s pain diagram did not endorse 
symptoms in his lumbar spine.  Dr. Sparr found claimant’s history and pain 
description were vague.  Dr. Bradley reported Dr. Sparr and he discussed the 
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case, and Dr. Sparr concluded claimant’s  back condition was not related to the 
injury covered by this  claim.  The ALJ finds this  opinion is credible and 
persuasive.  Claimant’s low back condition is not causally related to this claim.

4.Dr. Bradley referred claimant to Brad R. Bingham, D.C., for chiropractic 
treatment.  Dr. Bingham saw claimant for the first time on December 7, 2004.  Dr. 
Bingham did not document or treat claimant for any lumbar or low back 
symptoms or complaints.  Dr. Bingham’s hand-written treatment notes for 
treatment claimant received on December 9, 14, 16, 21, and 28, 2004, all contain 
no mention of any treatment or evaluation of claimant’s lumbar spine. 

5.Claimant was also referred by the ATP to Mario M. Oliveria, M.D. for a 
neurologic evaluation on December 14, 2004.  As when he saw Dr. Bradley and 
Dr. Bingham, claimant did not allege lumbar spine symptoms.  Claimant did 
provide an entirely different description of how the injury covered by this claim 
occurred to Dr. Oliveria from the description he gave to Dr. Bradley and Dr. 
Bingham.  Claimant, for the first time, told Dr. Oliveria that he lost his balance, fell 
backwards, and landed on the ground on his right shoulder and low back.  In all 
previously documented reports of this injury, claimant said the truss bounced on 
his right shoulder and then the truss landed on the ground.  There was no 
allegation or claim claimant fell.  The ALJ finds this description of the injury is  not 
credible, and the ALJ rejects  claimant’s claim his injury occurred in the way he 
described to Dr. Oliveria.  

6.Dr. Bradley’s  progress note from December 21, 2004, provides a 
detailed list of claimant’s subjective complaints, and objective findings.  Claimant 
was sore in his mid back, and the back of his neck.  There is no mention in this 
report of any low back symptoms.  On January 21, 2005, claimant had no 
subjective complaints of low back pain, and his low back had full range of motion.  

7.On January 26, 2005, claimant told the ATP that he hurt his  low back 
while turning to look at a train.  This was not a work-related event, and caused 
severe pain in claimant’s low back, with spasms.  X-rays taken at the time were 
interpreted by the ATP to reveal mild degenerative changes at L5-S1 that were, 
“[C]onsistent with his 1984 back injury.”  These low back symptoms resolved, 
quickly, for by February 4, 2005, claimant’s low back was feeling better, and the 
ATP’s treatment returned to focus on claimant’s right shoulder contusion, 
trapezius sprain, and questionable migraine headaches.

8.Claimant told the ATP his  low back had gone out, and that he had 
increased pain when he turned around, on February 21, 2005.  The ALJ finds the 
ATP did not believe claimant had a low back injury causally related to this  claim, 
because on that same visit he stated claimant was at MMI, released with 
maintenance care of medication for six months  and home exercise, and 
diagnoses of right shoulder contusion, trapezius sprain, and ephalgia with 
questionable migraine headache.  He was given restrictions of no lifting or 
carrying more than 20 pounds.  This  is  further support for the ALJ’s finding that 
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claimant’s low back condition is not causally related to this claim, and medical 
benefits related to this condition are denied.

9.The ATP issued his  report addressing MMI and impairment on March 15, 
2005.  It is  a very detailed report, exhaustively discussing claimant’s allegations, 
findings, and treatment.  Claimant admitted a low back and lumbar disc injury in 
1984, and the ATP stated claimant’s  lumbar spine degenerative changes seen on 
x-ray were related to that injury.  Claimant had no lumbar spine impairment or 
work-related diagnoses according to Dr. Bradley. Claimant was released to work 
with the permanent restriction of no lifting over 20 pounds, and directions to 
stretch hourly, and do home exercises twice daily.  He was instructed to take 
maintenance prescription medications for six months, and use his home TENS 
unit for six months.

10.Claimant returned to the ATP for maintenance medical treatment.  On 
June 1, 2006, the ATP provided further details  about claimant’s prior low back 
work-related injury in 1984, stating that claimant injured two discs in that fall, “[A]
nd ended up with a 10% or greater whole person impairment.”  Claimant did not 
disclose that impairment previously, or while testifying at hearing.  The ALJ finds 
this  is further credible evidence that claimant’s  low back condition is not causally 
related to this claim.

11.Claimant was evaluated by Elizabeth Bisgard, M.D. for a DIME on May 
27, 2005.  After claimant told her, “He is  very interested in pursuing an 
independent exercise program on is  own at a health club, where he will have 
access to equipment and a swimming pool,” Dr. Bisgard recommended as 
maintenance medical treatment a health club membership for six months, 
preferably at a health club with a pool.  This is  the same treatment claimant 
currently seeks, and because it was recommended as maintenance medical care 
at the time claimant reached MMI cannot be the basis for a reopening of the 
claim.  

12.Dr. Bisgard’s DIME report reveals  claimant was alleging significant 
symptoms when he was at MMI.  Claimant said he pain that was at worst a 10 on 
a 10-point pain scale, “[W]hich has  caused him to go to the emergency room on 
at least 3 visits to receive IM medication.”  Claimant said his least pain was a six 
on a 10-point pain scale, and when he saw Dr. Bisgard his  paid was an eight on 
that pain scale.  He could sit for 45 minutes to one hour, and stand for an hour.  
He could walk for 45 minutes to an hour.  Claimant told Dr. Bisgard he could 
bend with some difficulty.  Dr. Bisgard still found claimant was at MMI.  The ALJ 
finds these were worse symptoms than claimant alleged and exhibited at 
hearing, and show claimant’s condition has not worsened to allow for the 
reopening of this claim.

13.Claimant testified he worked at Pueblo Truss until August 2005.  He 
was not injured while working at Pueblo Truss on modified duty and sustained, 
claimant testified, no injuries  while he was not working for Pueblo Truss.  In 
August 2006, claimant stated he began working for Andrews Food Service 
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(“Andrews”).  Claimant testified his  job at Andrews was a heavy job, requiring him 
to lift all day, and lift items weighing an average of 50 pounds all day.  This is 
despite his permanent work restriction, that claimant stated he followed, of no 
lifting over 20 pounds.   Claimant stated on August 15, 2006, he sustained a new 
injury while working for Andrews when, as claimant described the injury, he 
smashed his  right and left feet between a pallet and a forklift and hurt his back 
while twisting during the incident.  Claimant testified he sustained another injury 
in 2006, but did not know when, while working at Andrews Food Service when his 
back, “Really went out.”  Claimant admitted his workers’ compensation claim 
against Andrews for back and feet injuries  was denied and ruled not 
compensable following a hearing.  Claimant testified his  job with Andrews ended 
in 2006 due to the lumbar spine injury that was denied after a hearing, and that 
he was able to do all aspects of his  job for Andrews as required, full time, until his 
injuries at Andrews occurred.  This testimony is conflicting and unreliable.  
Claimant further testified he worked his job at Andrews full time, and was on his 
feet all day.  Claimant was able to do this job without difficulty or reduction in 
hours until, as he admitted at hearing, the two injuries he sustained at Andrews 
occurred.  At that time, due to the second injury that injured his back, he was 
unable to keep working, and stopped that job.  The ALJ finds this is compelling 
evidence that claimant was able to perform his duties at this heavy job until this 
unrelated, superseding injury and event occurred.  Therefore, claimant’s 
symptoms are not causally related to claimant’s injury covered by this claim.

14.The ATP saw claimant on July 22, 2005, February 7, 2006, April 14, 
2006, and June 1, 2006.  At each appointment, the ATP reiterated claimant 
remained at MMI.  On February 7, 2006, claimant stated his  low back was injured 
while he was driving to Granby, Colorado, for a vacation and turned to his  right to 
look at another car he was driving by.  He was apparently taken by ambulance to 
the emergency room at St. Anthony’s  Hospital in Granby, where he received a 
prescription for Vicodin and a pain injection.  His back went out again on January 
25, 2006, while at home in Pueblo.  Claimant told the ATP after that incident he 
had new complaints of constant low back pain, and shooting pains down the 
back of both legs.  The ATP felt claimant had no specific nerve root injury, and 
diagnosed him with a chronic lumbar strain with normal lumbar spine x-rays that 
revealed no change when compared with the lumbar spine study of January 25, 
2005.  The ALJ finds claimant had many injuries subsequent to and unrelated to 
the injury covered by this claim, and these injuries occurred for a variety of 
reasons not related to this  claim.  This  evidence shows claimant’s condition is not 
causally related to this claim.

15.Claimant saw Joseph J. Illig, M.D. on May 24, 2006.  Dr. Illig did not 
diagnose claimant with any lumbar spine pathology, and found claimant’s 
examination results unreliable with, “[O]perant pain behavior.”  He did not 
recommend any further treatment, or studies, focused on claimant’s lumbar 
spine.  Claimant reported a third version of how this  injury covered by this claim 
occurred to Dr. Illig, telling him he was jolted backward and went down to the 
ground, onto his knee.  The ALJ finds  this description of the accident is not 
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crebile, and shows claimant’s  hearing testimony is  not credible and cannot be 
relied on as reliable evidence in this claim.  Claimant has not proven that it is 
more probably true than not that his present condition and complaints are 
causally related to this claim.

16.On August 11, 2007, claimant went to the emergency room at Parkview 
Hospital, where he complained of a sudden onset of back pain with symptoms 
going into his legs that he attributed to the back injury that occurred at Andrews 
in August 2006.  An MRI was discussed, but found not necessary at that time.  
This  shows any alleged need for a lumbar spine MRI claimant requested at 
hearing is  causally related to the August 2006 subsequent and not compensable 
injury.  This is  strong evidence claimant’s  alleged need for a lumbar spine MRI is 
not causally related to this  claim’s injury, and is not reasonable or necessary in 
this  claim.  It is also proof that this claim should not be reopened, as it was not 
needed until a subsequent injury occurred. 

17.The ALJ finds  claimant’s  testimony was conflicting and not credible, 
and do would not support a finding claimant’s condition has  worsened so that he 
is no longer at MMI, or that claimant is entitled to additional medical benefits.

18.Claimant obtained a job as a banquet server at Crowne Plaza Hotel in 
Colorado Springs  in 2007.  This was a very physically demanding, full time, 
position.  Claimant testified he routinely worked more than full-time for Crowne 
Plaza, and was able to do this job without difficulty, until he injured his  right arm 
on July 2, 2008.  Claimant explained that he would carry trays  loaded with plates 
of food and beverages from the kitchen or warming station to tables for banquet 
guests.  These trays, claimant said, weighed between 30 and 35 pounds.  He 
testified that he was sure he worked a significant amount of overtime, sometimes 
over 100 hours  a pay period, before his newest injury in July 2008 occurred.  
Claimant stated he had no difficulty doing these heavy job tasks until that injury 
happened.  Claimant was always able to do these duties fully, and would work 
overtime as needed.  Claimant, Crowne Plaza’s human resource representative, 
Ms. Del Valle, testified, was a good employee who, “[W]ould always make himself 
available to assist us.” Claimant never requested an accommodation or 
modification to do his job’s duties before his injury on July 2, 2008, occurred.  

19.Claimant stated he was abiding by his restrictions at all times while 
working at Crowne Plaza.  However, the medical records’ contain clearly 
documented permanent restrictions, and claimant testified he did all aspects of 
his heavy job at Crowne Plaza. Therefore, this  testimony is conflicting, and those 
conflicts cannot, the ALJ finds, be resolved.  Claimant’s ability to fully do this job, 
work significant overtime hours, and work without modification or restricted ability 
is  strong evidence that his  testimony at hearing that his condition has 
progressively worsened since 2005 is not true.

20.Claimant also discussed during his hearing testimony an injury to his 
back when he twisted to watch a train, and an incident when claimant was in a 
Starbucks store and his  back went out on him.  It appeared that claimant’s  back 
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would be fine, allowing him to perform regular tasks, but would go out during 
various activities.  This was confirmed in medical records showing claimant 
received treatment at Memorial Hospital on November 19, 2008, and at Penrose 
Hospital on September 6, 2008, for complaints of new symptoms of pain in his 
neck and low back, the same areas of the body claimant alleges have worsened 
to the degree that this claim should be reopened for additional curative medical 
treatment.  The treatment claimant received on November 19, 2008, at Memorial 
Hospital stemmed from a motor vehicle accident claimant was involved in that 
same day.  The treatment claimant received at Penrose Hospital on September 
6, 2008, involved low back pain that arose when claimant lifted a dog.  The ALJ 
finds claimant has suffered various injuries over time.  Claimant has not 
established that any current symptoms are as a result of his industrial injury of 
September 22, 2004.

21.The specific medical care claimant seeks was all recommended or 
sought by claimant before or when he was placed at maximum medical 
improvement in February 2005.  Therefore, claimant’s  request for this  care now 
does not represent evidence that his condition has worsened, and shows it is 
more probably true than not that claimant’s condition has no worsened, that his 
claim should not be reopened for a change in condition, and that claimant is not 
entitled to additional medical benefits.

CONCLUSIONS OF LAW

Based on the evidence presented at hearing, the ALJ makes the following 
Conclusions of Law:

1.C.R.S. §8-43-201 states, “[A] claimant in a workers’ compensation claim 
shall have the burden of proving entitlement to benefits by a preponderance of 
the evidence; the facts in a workers’ compensation case shall not be interpreted 
liberally in favor of either the rights  of the injured worker or the rights  of the 
employer, and a workers’ compensation case shall be decided on its merits.”  
Also see Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 
(Colo. App.  1998) (“The Claimant has the burden of proving an entitlement to 
benefits by a preponderance of the evidence.”); Lerner v. Wal-Mart Stores, Inc., 
865 P.2d 915, 918 (Colo. App. 1993) (“The burden is on the claimant to prove his 
entitlement to benefits  by a preponderance of the evidence.”).  Proof by a 
preponderance of the evidence requires claimant to establish that the existence 
of a contested fact is  more probable than its nonexistence.  See Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO March 20, 2002).  In 
deciding whether Claimant has met his  burden of proof, the ALJ is  empowered, 
“[T]o resolve conflicts in the evidence, make credibility determinations, determine 
the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 
1197 (Colo. App. 2002).
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2.When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’ testimony and 
actions; the reasonableness or unreasonableness of the testimony; the motives 
of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936).  In deciding whether the Claimant has met his burden of proof, the ALJ is 
empowered, “To resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to testimony, and draw 
plausible inferences from the evidence.”  Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192, 1197 (Colo. App. 2002).

3.§8-43-303 (1), C.R.S. permits a claim to be reopened based on a 
worsened condition.  Claimant has the burden of proof to establish a change in a 
physical or mental condition that is  causally related to the original industrial injury.  
Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 1082 (Colo. App. 2002); 
Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 2000); 
Chavez v. Industrial Commission, 714 P.2d 1328 (Colo. App. 1985); Peregoy v. 
Indus. Claim Appeals Office, 87 P.3d 261 (Colo. App. 2004).

4.Reopening is appropriate where the degree of permanent disability has 
changed or where the claimant is  entitled to additional medical or temporary 
disability benefits.  Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 
1988).  A change in condition refers to a change in the claimant's physical or 
mental condition that is causally related to the underlying industrial injury.  
Jarosinski v. Indus. Claim Appeals Office, 62 P.3d 1082 (Colo. App. 2002).  A 
change in condition, for purposes of the reopening statute, refers to a worsening 
of the claimant's work-related condition after MMI.  El Paso County Dept. of 
Social Services v. Donn, 865 P.2d 877 (Colo. App. 1993); Donohoe v. ENT 
Federal Credit Union, W.C. No. 4-171-210 (I.C.A.O. September 15, 1995).  The 
pertinent and necessary inquiry is  whether claimant has suffered any 
deterioration in her condition that justifies additional benefits.  Cordova v. Indus. 
Claim Appeals Office, 55 P.3d 186, 190 (Colo. App. 2002).  

5.As the ICAO has held, “It is  the purpose for which treatment is provided, 
not the ‘nature’ of the treatment, which determines whether the treatment is 
curative or provided for maintenance reasons. Milco Construction v. Cowan, 860 
P.2d 539, 542 (Colo. App. 1992); Hayward v. Unisys Corp., W.C. No. 4-230-686 
(July 2, 2002), aff'd., Hayward v. Industrial Claim Appeals Office, (Colo. App. No. 
02CA1446, January 9, 2003) (knee surgery may be curative or may be a form of 
Grover-style maintenance treatment designed to alleviate deterioration of the 
claimant's condition). Cervantes v. Academy School District #20, W. C. No. 
4-604-873 (May 23, 2005). 

6.To prove a worsening of a pre-existing injury, the claimant must 
demonstrate that the change in his condition is the, “[N]atural and proximate 
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consequence of the prior industrial injury, without any contribution from a 
separate, causative factor.” Vega v. City of Colorado Springs, W.C. No. 
3-986-865; 4-226-005 (ICAO, March 8, 2000)  The issue of whether claimant’s 
condition is the natural and proximate progression of the original injury is  one of 
fact for resolution by the ALJ based upon the evidentiary record.  Standard 
Metals Corp. v. Ball, 474 P.2d 622 (Colo. 1970);  F.R. Orr Construction v. Rinta, 
717 P.2d 965 (Colo.  App. 1985). 

7.The question of whether there was some other cause for the claimant's 
disability is one of fact for determination by the ALJ.  See Owens v. Industrial 
Claim Appeals  Office, 49 P.3d 1187 (Colo. App. 2002).  The reopening authority 
under the provisions of § 8-43-303 is  permissive, and whether to reopen a prior 
award when the statutory criteria have been met is left to the sound discretion of 
the ALJ. Renz v. Larimer County Sch. Dist. Poudre R-1, 924 P.2d 1177 
(Colo.App. 1996). The ALJ exercises considerable discretion in determining 
whether to reopen a claim.  Wilson v. Jim Snyder Drilling, 747 P.2d 647 (Colo.
1987); Richards v. Industrial Claim Appeals  Office 996 P.2d 756 (Colo. App. 
2000).

8.Reopening a case is  not warranted if, once reopened, no additional 
benefits may be awarded. Richards supra.; See also Industrial Commission v. 
Vigil, 150 Colo. 356, 373 P.2d 308 (1962) (where claimant sought to reopen to 
obtain additional permanent partial disability benefits, the petition was denied 
because the claimant had not shown increased permanent disability); Brickell v. 
Business Machines, Inc., 817 P.2d 536 (Colo.App.1990) (reopening is 
appropriate if additional benefits are warranted); Dorman v. B & W Construction 
Co., supra (while the reopening statute permits  the reopening of an award if a 
worker's physical condition has worsened, a reopening is warranted only if 
additional benefits may be awarded).  

9.Claimant has not established by a preponderance of the evidence that 
his condition causally related to this  claim has worsened so that this  claim should 
be reopened for a change in condition.  Claimant has suffered various injuries 
over time unrelated to his injury covered by this claim.  Claimant has not 
established that any current symptoms are as a result of his industrial injury of 
September 22, 2004.  Claimant’s inability to consistently describe his injury, and 
substantially change that description, is a sign his report are not credible or 
reliable.   Claimant’s testimony that his condition has worsened is not credible, is 
not supported by the credible evidence, and is rejected by the ALJ.  No credible 
or persuasive evidence supports claimant’s contention that this  claim should be 
reopened for a change in condition, and that request is rejected.

10.Claimant has not proven by a preponderance of the evidence that he is 
entitled to additional medical treatment causally related to his injury covered by 
this  claim.  The ALJ concludes claimant’s low back complaints  and condition are 
not causally related to this claim.  Dr. Bradley thoroughly documented the many 
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different complaints claimant voiced in his examinations of claimant as 
documented in the medical records received at hearing, and failed to document 
or assess any low back condition causally related to this claim.  Dr. Sparr credibly 
opined claimant’s low back condition is not causally related to this claim.  The 
lack of any consistent or credible lumbar spine symptoms or findings can only be 
attributed to claimant’s failure to allege such problems to Dr. Bradley, and 
supports the conclusion claimant’s low back condition is not causally related to 
this  claim. Had claimant in fact injured his low back to the degree he alleged at 
hearing, this  injury would have been brought to the attention of his treating 
medical providers, and at the very least evaluated, if not treated, by those 
providers in the weeks after the injury occurred.  If claimant had a related low 
back injury, that injury would have been found related by the ATP and treated.  
However, it was  not.  This evidence shows claimant’s  low back was not injured in 
the incident, and that claimant’s  testimony about this  alleged low back condition 
is  not credible.   Claimant’s  testimony that he is entitled to additional medical 
benefits is not credible, is  not supported by the credible evidence, and is  rejected 
by the ALJ.  Respondents are not responsible for providing medical benefits 
associated with claimant’s current condition.

ORDER

 It is therefore ordered that:

1. Claimant’s Petition to Reopen this claim for a change in 
condition is denied and dismissed.

2. Claimant’s request for additional medical benefits is denied 
and dismissed.

3. All matters not determined herein are reserved for future 
determination.

DATE: February 20, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-741-382

ISSUES
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The issues to be determined by this decision concern Claimant’s  average 
weekly wage (“AWW”), and whether Claimant is entitled to temporary total 
disability (“TTD”) benefits  beginning March 1, 2008 through September 8, 2008 
whereafter Respondent-Insurer began to pay TTD from September 9, 2008 and 
continuing until they can be terminated pursuant to law.

FINDINGS OF FACT

Based on the evidence presented at the hearing, the ALJ makes the 
following Findings of Fact:

1. The parties stipulated to an AWW of $723.83 at the hearing.  
Claimant’s AWW is $723.83.

2. Claimant was employed by Respondent-Employer as an ironworker.  
He was injured in a fall at work on November 1, 2007.  Respondent-
Insurer admitted liability for Claimant’s injuries.

3. Claimant began treating with Dwight Caughfield, M.D., on November 1, 
2007.  Dr. Caughfield was an authorized treating physician.  On 
November 1, 2007, Dr. Caughfield released Claimant to full duty work 
with no restrictions.

4. Claimant next saw Dr. Caughfield on November 7, 2007.  Dr. 
Caughfield released Claimant to full duty work with no restrictions.

5. Claimant next saw Dr. Caughfield on November 26, 2007.  Dr. 
Caughfield released Claimant to full duty work with no restrictions.

6. Claimant next saw Dr. Caughfield on December 11, 2007.  Dr. 
Caughfield released Claimant to full duty work with no restrictions.

7. Claimant next saw Dr. Caughfield on January 2, 2008.  Dr. Caughfield 
released Claimant to full duty work with no restrictions.

8. Dr. Caughfield placed Claimant at maximum medical improvement 
(“MMI”) on January 24, 2008.  Dr. Caughfield reported that; “…there is 
no evidence of need for restrictions and there is no permanent 
impairment.”

9. Respondents filed a final admission of liability (“FAL”) consistent with 
Dr. Caughfield’s opinions.

10. Claimant objected to the admission and requested a Division 
Independent Medical Examination (“Division IME”).
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11. Edward Fitzgerald, M.D., performed the Division IME on June 25, 
2008.  Dr. Fitzgerald determined Claimant was not at MMI, and he 
recommended more treatment.  Dr. Fitzgerald opined that Claimant “…
is not physically fit to return to the job that he had at the time that he 
was injured nor is  he physically fit to return to any job for which he has 
training and experience…”

12. Respondents admitted liability for additional medical treatment in light 
of Dr. Fitzgerald’s opinion that Claimant was not at MMI.

13. Claimant returned to Dr. Caughfield on September 9, 2008.  Dr. 
Caughfield imposed work restrictions of no lifting greater than 15 
pounds.  

14. Counsel for Respondents stipulated at hearing that Respondents  are 
liable for TTD benefits beginning September 9, 2008.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

1.The purpose of the “Workers’ Compensation Act of Colorado” is to 
ensure the quick and efficient delivery of disability and medical benefits to injured 
workers at reasonable cost to employers, without the necessity of any litigation.  
C.R.S. §8-40-102(1).

2.A Claimant in a worker’s compensation claim has the burden of proving 
of proving entitlement to benefits  by a preponderance of the evidence.  C.R.S. 
§8-42-101.  A preponderance of the evidence is  that which leads the trier of fact, 
after considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a worker’s 
compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  C.R.S. §8-43-201.  A worker’s 
compensation case is decided on its merits.  C.R.S. §8-43-201.

3.The ALJ’s factual findings concern only the evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above Findings of Fact as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385 (Colo.App. 2000).

4.Unless the record contains conflicting opinions from attending 
physicians regarding a Claimant’s  release to work, the ALJ is  not at liberty to 
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disregard the attending physician’s opinion that a Claimant is released to return 
to employment.  Burns v. Robinson Dairy, Inc., 911 P.2d 661 (Colo.App. 1995).  

5.An “attending physician” includes  only those physicians who are 
authorized to provide treatment.  Popke v. Industrial Commission, 944 P.2d 677 
(Colo.App. 1997).  There is  insufficient evidence to establish that anyone other 
than Dr. Caughfield was Claimant’s attending physician during the time periods  at 
issue.  The ALJ concludes Dr. Caughfield is the attending physician in this case.  

6.A Division IME physician is  not an attending physician.  W.C.R.P. 11-1
(G) provides that a Division IME physician must agree to; “[n]ot become the 
treating physician for the IME Claimant, unless approved by the Director, ordered 
by an administrative law judge, or by both parties by written agreement.”  None of 
those exceptions applies in this case.  Dr. Fitzgerald was a Division IME 
physician.  He was not an attending physician.

7.An injured worker is entitled to TTD benefits  if (1) the injury or 
occupational disease causes  disability; (2) the injured employee leaves work as a 
result of the injury; and (3) the temporary disability is total and lasts more than 
three regular working days.  PDM Molding, Inc., v. Stanberg, 898 P.2d 542 (Colo. 
1995); C.R.S. §8-42-105(1).  

8.TTD benefits continue until, inter alia, “the attending physician gives the 
employee a written release to return to regular employment.”  C.R.S. §8-42-105
(3)(c).

9.Dr. Caughfield released Claimant to regular work with no restrictions 
each time he saw Claimant, up to September 9, 2008.  There are no conflicting 
opinions from attending physicians  regarding Claimant’s ability to work prior to 
September 9, 2008.  The ALJ may not disregard Dr. Caughfield’s release of 
Claimant to regular work.  Burns v. Robinson Dairy, Inc., supra.  Claimant has 
failed to prove by a preponderance of the evidence that he is entitled to TTD 
benefits from March 1, 2008 to September 9, 2008.

10.On September 9, 2008, Dr. Caughfield imposed work restrictions for 
the first time.  Claimant is currently unable to find work within Dr. Caughfield’s 
restrictions.  Claimant has proved entitlement to TTD benefits beginning 
September 9, 2008.  

ORDER

 It is therefore ordered that:

1.Claimant’s AWW is $723.83.
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2.Claimant’s claim for TTD benefits from March 1, 2008 to September 9, 
2008 is denied and dismissed.  

3.Respondents shall pay TTD benefits to Claimant beginning September 
9, 2008, and continuing until they can be terminated pursuant to law, at the rate 
of $482.55 per week.  

4.The Respondent-Insurer shall pay interest to Claimant at the rate of 8% 
per annum on all amounts of compensation not paid when due.

5.All matters not determined herein are reserved for future determination.

DATE: February 23, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-754

ISSUES

The issues to be determined by this decision are 1) reopening of W.C. No. 

4-734-226 with a date of injury of July 17, 2007; and 2) compensability of a July 

22, 2008, injury to Claimant’s left knee. 

FINDINGS OF FACT

1. Claimant sprained his left knee in July 2007. This injury is  the 

subject of W.C. No. 4-734-226.  Dr. Lopez, in his report of August 30, 

2007, diagnosed Claimant’s condition as a left knee sprain.  The sprain 

essentially resolved and Claimant was placed at maximum medical 

improvement without impairment or work restrictions.

2. Claimant’s left knee gave out on July 22, 2008, when walking into a 

room he was working on for Employer.  In the months before this  incident, 

Claimant had been climbing and descending multiple flights of stairs at 

work.  Claimant also had problems with his  left knee years before this 

incident. 
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3. Claimant sought treatment from John Piccaro, M.D., on July 23, 

2008.  Under “Assessment”, Dr. Piccaro noted that Claimant’s knee gave 

out and tests  were consistent with a meniscal injury.  Dr. Piccaro stated, “I 

think this is an old injury that has been quiet intermittently and aggravated 

by ongoing heavy duty work and now that he’s been doing 7 to 8 stories in 

a day.”

4. Dr. Lopez examined Claimant on August 7, 2008.  Dr. Lopez’s 

assessment was “exacerbation of some underlying DJD in his knee.”

5. An MRI on August 22, 2008, showed a tear of the medial meniscus 

with associated meniscal cyst. Dr. Dvirnak reviewed the MRI on August 

27, 2008.  He recommended arthroscopic surgery.  He stated, “this  is a 

work-related injury.”

6. Claimant underwent the surgery on September 25, 2008.  Dr. 

Dvirnak performed the surgery. The post-operative diagnosis was: “1. Left 

knee medial meniscus  tear; 2. Parameniscal cyst; and 3. Fibrotic 

infrapatellar plica.” 

7.  Douglas C. Scott, M.D., examined Claimant.  Dr. Scott, in his 

November 21, 2008, report stated: “[Claimant] reported to me that his left 

knee buckled while walking on a flat surface at a construction site at 

Durango Mountain Resort on July 23, 2008.  [Claimant] did not report to 

me any specific slip and/or twist of his  left knee.  He was simply walking 

on a flat surface when he noted that his left knee buckled… This buckling 

incident could have occurred either at work walking or not at work walking.  

He did not report that his  incident occurred while climbing stairs.  

Therefore, in my opinion, this  same buckling episode could have occurred 

at home, and is  not specifically related to a physical exposure that 

[Claimant} would have only experienced at his work place, i.e. walking on 

a flat surface.”

8. Dr. Scott’s report contains a thorough history and review of the 

medical record.  Dr. Scott explains  the basis  for his opinion well.  The 

opinion of Dr. Scott is credible and more persuasive than the opinions  to 

the contrary. 

9. The meniscus tear found after the July 2008 incident was not the 

natural progression of the July 2007 sprain, or of any pre-existing 

condition.  Claimant’s Petition to Reopen W.C. 4-734-226 is denied.
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10. There is no persuasive evidence to conclude that Claimant’s 

meniscus tear occurred as a result of climbing and descending stairs at 

work.  Claimant’s employment did not cause, aggravate, or accelerate the 

meniscus tear. Claimant has not established by a preponderance of the 

evidence that he sustained an occupational disease.  Section 8-40-201

(14), C.R.S.

11. Claimant’s meniscus tear occurred when he was walking on a level 

surface at his workplace.  The injury did not arise out of his employment.  

12.   Claimant has failed to establish by a preponderance of the 

evidence that he sustained a compensable accidental injury in July 2008.

 

CONCLUSIONS OF LAW

1. A compensable injury is one that arises out of and in the course of 

employment.  The “arising out of” test is one of causation.  It requires that the 

injury have its  origin in an employee’s  work-related functions, and be 

sufficiently related thereto so as to be considered part of the employee’s 

service to the employer.  In this regard, there is no presumption that injuries 

that occur in the course of a worker’s employment arise out of the 

employment.  Finn v Industrial Commission, 165 Colo. 106, 437 P.2d 542 

(1968).  The claimant has the burden to prove by a preponderance of the 

evidence that there is a direct causal relationship between the employment 

and the injuries.  Section 8-43-201, C.R.S.; Ramsdell v Horn, 781 P.2d 150 

(Colo.App. 1989).

  

2. A preponderance of the evidence is that which leads the trier-of-fact, 

after considering all of the evidence, to find that a fact is more probably true 

than not.  Page v Clark, 592 P.2d 792 (1979). The facts in a workers’ 

compensation case must be interpreted neutrally, neither in favor of the rights 

of claimant nor in favor of the rights of respondents.  Section 8-42-201.

3. When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness’s testimony and 

actions; the reasonableness or unreasonableness (probability or 

improbability) of the testimony and actions; the motives of the witness; 

whether the testimony has been contradicted; and bias, prejudice, or interest.  
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See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (1936); CJI Civil 3:16 

(2005). The same principles concerning credibility determinations that apply 

to lay witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 

Colo. App. 131, 134 P.254 (1913).

4. The ALJ’s  factual findings concern only evidence that is dispositive of 

the issues involved and he is  not required to address all evidence that might 

lead to a conflicting conclusion.  Magnetic Engineering, Inc. v ICAP, 5 P.3d 

385 (Colo.App. 2000).

5. A claim may be reopened based upon a claimant's "change in 

condition." Section 8-43-303(1), C.R.S. The claimant bears the burden of 

proof to establish the change of his physical condition, which must be 

causally related to the industrial injury. Lymburn v. Symbios Logic, 952 P.2d 

831 (Colo.App. 1997); Savio House v. Dennis, 665 P.2d 141 (Colo.App. 

1983). 

6. There was a change in the condition of Claimant’s left knee in July 

2008.  However, Claimant has failed to establish by a preponderance of the 

evidence that the change in condition was causally related to the 

compensable injury in W.C. No. 4-734-226.  Claimant’s Petition to Reopen is 

denied. 

7. Claimant’s employment did not cause, aggravate, or accelerate the 

meniscus tear he suffered. Claimant has failed to establish by a 

preponderance of the evidence that he sustained an occupational disease in 

July 2008. Section 8-40-201(14), C.R.S.

8. Claimant has not established by a preponderance of the evidence that 

his July 2008 left knee injury had its  origin in his  work-related functions and is 

sufficiently related to his  work so as to be considered part of his service to 

Employer.  Claimant has not established by a preponderance of the evidence 

that he sustained an injury in July 2008 in the course and scope of his 

employment.  Section 8-40-201(14), C.R.S. 

9.  It is not necessary to address other issues identified at the 



295

commencement of the hearing based upon the denial of the petition to reopen 

and the claim for compensation.

ORDER

 It is therefore ordered that:

1. Claimant’s Petition to Reopen W.C. No. 4-734-226 is denied. 

2. Claimant’s claim in W.C. No. 4-766-754 is denied and dismissed.

DATED:  February 23, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-770-637

ISSUES

 The following issues were raised for consideration at hearing:

1. Compensability;

2. Medical benefits;

3. Temporary total disability benefits (TTD);

4. Temporary partial disability benefits (TPD); and

5. Average weekly wage.

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post 
hearing position statements, the following Findings of Fact are entered.

1. Claimant was  employed by the Employer as  a cashier.  Claimant is 
a 36-year-old female.  She had been so employed since April 2004.  In 
Claimant’s position as a cashier for the Employer, she rings up customer 
purchases, fed and watered animals, and answer phones.  
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2. On August 27, 2008, Claimant arrived at work at 8:00 a.m. and 
greeted her co-worker and assistant manager.  Claimant learned that her hours 
were cut at this time.  Work hours for all the Employer’s employees were cut.  
Claimant was disturbed by her hours being cut.  Claimant’s co-worker and her 
assistant manager observed that Claimant was visibly angry about her hours 
being cut.  An hour later, Claimant was described by her co-worker as being 
visibly angry.  Claimant’s co-worker observed her carrying an empty ten-gallon 
aquatic tank.  Claimant requested that her co-worker load a second empty 
aquatic tank in her arms.  Claimant’s co-worker inquired whether Claimant was 
sure she wanted the second tank loaded into her arms.  Claimant replied that she 
did and Claimant said, she might slip and fall and hurt her back.

3. Claimant’s co-worker’s testimony concerning Claimant’s demeanor 
when she arrived at work and Claimant’s comments about suffering an injury 
were deemed credible and persuasive.  

4. On August 27, 2008, Claimant performed her routine duties.  At or 
around 11:30 a.m., Claimant was preparing to clean cat cages.  Claimant testified 
that she pulled out the cat cages, which were stacked two cages high, and she 
felt a pop in her back and felt the sensation of liquid running down her back.  
Claimant further testified that she pulled herself upright and backward and felt 
pain in her right knee.  No one observed Claimant’s injury.  Claimant’s  testimony 
concerning the mechanism of her injury was not deemed credible or persuasive.  

5. Claimant immediately reported the injury to her manager.  The 
manager asked her to sit outside while he checked on the company procedures 
regarding work injuries.   She remained seated about 30 minute before the 
assistant manager called Claimant an ambulance and she was taken to the 
emergency room at Memorial Hospital in Colorado Springs.

6. At the emergency room, Claimant reported the mechanism of injury 
to medical personnel consistent with her description of the injury, which she gave 
to her assistant manager and during her testimony at hearing.  Claimant’s chief 
complaint was described at the emergency room as  back pain.  At the 
emergency room, Claimant was tearful complaining of depression, a 20 lb. 
weight gain, and sexual harassment to which she alleged to be subject by the 
“employer.”  Claimant was prescribed vicodin, valium, and a knee immobilizer.

7. The assistant manager also testified at hearing.  However, his 
testimony was not deemed credible.  The assistant manager claimed that 
following Claimant’s alleged injury he did not send her outside to sit.  He testified 
that Claimant remained in the store and that he observed she was placing weight 
on the leg she claimed was injured and that she continued her chores around the 
cat cages and appeared to be “beboping” or acting in a lively and playful manner 
while carrying out her chores.  The assistant manager also testified that 
Claimant’s alleged injury occurred at 8:45 a.m., contrary to the medical and 
employment records and Claimant’s testimony.  The Employer’s First Report of 
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Injury reflects, and Claimant testified, that the injury occurred at 11:30 a.m.  
Medical records reflect that Claimant received medical attention at the 
emergency room on August 27th at approximately 2:00 p.m. 

8. Claimant received treatment from the authorized provider of 
medical care from  September 2, 2008 to December 24, 2008.  Claimant was 
diagnosed with thoracic strain and right knee pain.  Claimant was off work from 
August 28 to September 9, 2008.  Thereafter, work restrictions were imposed 
and Claimant was placed in a modified duty position. 

9. Claimant underwent an independent medical evaluation on October 
23, 2008 with Dr. Timothy Hall, M.D.  Dr. Hall opined that the Claimant’s  reported 
mechanism of injury was consistent with her reported injury, thoracic strain and 
right knee pain.

10. Based on the totality of the evidence, it is  found that Claimant failed 
to sustain her burden of proof to establish that she suffered an injury in the 
course and scope of her employment.   Factors, which impact this conclusion, 
are: the finding that Claimant expressed noteworthy anger at having her hours 
cut when she arrived at work on August 27, 2008; the finding that, prior to the 
alleged incident, Claimant told her co-worker while carrying the aquarium that 
she might injured her back; the finding that no one witnessed the injury; the 
finding that when Claimant arrived at the emergency room her complaints noted 
by hospital personnel concerned the alleged work injury and the complaints of 
depression, weight gain and sexual harassment by the employer.  Furthermore, 
Claimant’s co-worker’s testimony was found more credible than Claimant’s to the 
extent that her co-worker testified that Claimant was very angry about her hours 
being cut and she threatened to report a work injury at an earlier point when she 
was carrying a heavy object.  

11. Based on the totality of the evidence, it is concluded that Claimant 
failed to establish that she suffered a work in jury in the course and scope of her 
employment.  Accordingly, Claimant’s workers’ compensation claim is denied and 
dismissed.

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions 
of Law are entered.

 1. The purpose of the Workers’ Compensation Act of Colorado (Act) 
Section 8-40-101, et seq. C.R.S. is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation.  Section 8-40-102(1), C.R.S.  Claimant shoulders 
the burden of proving by a preponderance of the evidence that his injury arose out 
of the course and scope of his employment.  Section 8-41-301(1), C.R.S.; See City 
of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence 
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is  that which leads the trier of fact, after considering all of the evidence, to find that 
a fact is  more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers’ compensation case must be interpreted neutrally, 
neither in favor of the rights of Claimant nor in favor of the rights  of Respondents.  
Section 8-43-201, C.R.S.

 2. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witnesses’ testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice or interests.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  A workers’ compensation case is 
decided on its merits.  Section 8-43-201, C.R.S. The ALJ’s factual findings concern 
only evidence that is  dispositive of the issues involved.  The ALJ has not 
addressed every piece of evidence that might lead to a conflicting conclusion and 
has rejected evidence contrary to the above findings  as  unpersuasive.  Magnetic 
Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. Claimant failed to sustain her burden of proof to establish that she 
sustained a compensable injury while in the course and scope of her 
employment with the Employer.  Claimant testimony lacked credibility based on 
the finding that Claimant expressed noteworthy anger at having her hours  cut 
when she arrived at work on August 27, 2008; the finding that, prior to the alleged 
incident, Claimant told her co-worker while carrying the aquarium that she might 
injured her back; the finding that no one witnessed the injury; the finding that 
when Claimant arrived at the emergency room her complaints noted by hospital 
personnel concerned the alleged work injury and the complaints of depression, 
weight gain and sexual harassment by the employer.  Furthermore, Claimant’s 
co-worker’s  testimony was found more credible than Claimant’s  testimony to the 
extent that her co-worker testified that Claimant was very angry about her hours 
being cut and she threatened to report a work injury at an earlier point when she 
was carrying a heavy object.  

4. Since it is  found and concluded that Claimant failed to sustain her 
burden of proof, her workers’ compensation claim for and back and right knee 
injury is denied and dismissed.

ORDER

 It is therefore ordered that:

 1.  Claimant’s workers’ compensation claim is denied and dismissed.

2. All matters not determined herein are reserved for future 
determination.
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DATED: February 24, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-765-603

ISSUES

Whether Claimant established by a preponderance of the evidence that 
she sustained a compensable work related injury on July 20, 2008.  If so, 
whether medical benefits obtained were reasonable, necessary and related to 
the injury. 

FINDINGS OF FACT

1.Claimant was injured in the course of her employment on July 20, 2008 
while she was  attempting to assist co-employees Ms. Thompson and Ms. 
Schwartz return folding tables that were borrowed with permission from the 
employer Mountain Valley School District RE-1 for use at an art fair over the 
weekend proceeding the Sunday injury.

2.At approximately 6:15 p.m. on July 20, 2008 Ms. Thompson and Ms. 
Schwartz appeared at Claimant’s home requesting assistance with getting into 
the school that was around the corner from Claimant’s house.  Claimant had her 
keys to the school.  Ms. Thompson and Ms. Schwartz did not have their keys  and 
they live approximately thirty miles from the school.  Claimant agreed to 
accompany Ms. Thompson and Ms. Schwartz to the school building and to let 
them in.  She further assisted with the unloading of folding tables from the bed of 
Ms. Thompson’s pickup truck and helped carry the tables into the school building.  

3.Prior to going to the school with Ms. Thompson and Ms. Schwartz, 
Claimant engaged in brief conversation with Ms. Schwartz and agreed to spend 
some time that evening sorting through Title I materials that were stacked in Ms. 
Schwartz’s music room.  Ms. Schwartz is the music teacher at the school.

4.When the three arrived at the school building on the evening of July 20, 
2008, it was decided that at least one table would be placed in Ms. Schwartz’s 
school room to use in sorting the Title I teaching material and several tables 
would be restored to their storage place in the gymnasium/auditorium.  Claimant 
went into the gymnasium/auditorium and attempted to turn on a light.  In so doing 
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she fell from the stage onto the floor fracturing her left elbow and sustaining other 
injuries.  

5.Within several days of Claimant’s accident the school secretary advised 
Claimant that the injury would not be accepted for workers’ compensation.  She 
was given the same information by the adjuster at Pinnacol Assurance who 
informed Claimant that the claim would not be admitted as a compensable injury.  
Claimant therefore utilized her personal health coverage with Blue Cross/Blue 
Shield and obtained medical care including surgery on her left elbow through her 
Blue Cross/Blue Shield coverage. 

6.It was commonplace for teachers such as Claimant to go to the school 
building during the summer months when school was not in session in order to 
prepare for the school year.  Additionally, approximately a week before Claimant’s 
compensable injury she was called by the school principal to come over and 
meet with the principal and the superintendent of the school at which time she 
was informed that she would be working as the Title I Educational Director for 
reading and math as  opposed to serving as the school librarian.  Claimant 
attended that meeting on approximately fifteen minutes notice.  Ms. Thompson 
and Ms. Schwartz both testified that it is  routine and commonplace for teachers 
at Respondents’ school to go to the school building during the summer months 
as described by Claimant.  

7.Although Claimant never had the opportunity to sort the materials stored 
in Ms. Schwartz’s music room on the evening of July 20, 2008, Claimant’s  intent 
to both assist Ms. Thompson and Ms. Schwartz in returning the school’s folding 
table as well as to separate and sort Title I materials were clearly part of the 
business conducted by the Respondent-Employer school district.  One of the 
tables was to be used in the sorting process.

8.Claimant, Ms. Thompson and Ms. Schwartz are all found to be credible 
and persuasive.  Claimant’s fall from the stage on the evening of July 20, 2008 is 
fully compensable. 

9.Medical care received by Claimant through the Summit Vail Orthopedic 
Center and through Dr. Janes, for her shoulder injury of July 20, 2008, was 
reasonable and necessary to cure or relieve the Claimant from the effects of her 
injury.  This includes Claimant’s surgery.

CONCLUSIONS OF LAW

1.C.R.S. §8-43-201 provides, “(a) Claimant in a workers’ compensation 
claim shall have the burden of proving entitlement to benefits by a 
preponderance of the evidence; the facts in a workers’ compensation case shall 
not be interpreted liberally in favor of either the rights  of the injured worker or the 
rights of the employer, and a workers’ compensation case shall be decided on its 
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merits.”  Also see Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 
590, 592 (Colo. App.  1998) (“The Claimant has the burden of proving an 
entitlement to benefits by a preponderance of the evidence.”); Lerner v. Wal-Mart 
Stores, Inc., 865 P.2d 915, 918 (Colo. App. 1993) (“The burden is  on the 
Claimant to prove his entitlement to benefits  by a preponderance of the 
evidence.”).  

2.Proof by a preponderance of the evidence requires Claimant to establish 
that the existence of a contested fact is  more probable than its  nonexistence.  
See Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO March 
20, 2002).  In deciding whether the Claimant has met their burden of proof, the 
ALJ is empowered “to resolve conflicts  in the evidence, make credibility 
determinations, determine the weight to be accorded to testimony, and draw 
plausible inferences from the evidence.”  See Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192, 1197 (Colo. App. 2002).

3.When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

4.A claim is  not compensable unless it arises out of employment.  Section 
8-41-301(1)(b), C.R.S.  The “arising out of test” is one of causation.  It requires 
that the injury have its origin in an employee’s work-related functions, and be 
sufficiently related thereto so as to be considered part of the employee’s service 
to the employer.  There is no presumption that an injury which occurs  in the 
course of a worker’s  employment arises out of the employment.  The fact that an 
employee is injured on his  employer’s premises does not establish a 
compensable injury.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 
(1968); see also, Industrial Commission v. London & Lancashire Indemnity Co., 
135 Colo. 372, 311 P.2d 705 (1957) (mere fact that the decedent fell to his death 
on the employer’s premises did not give rise to presumption that the fall arose 
out of and in course of employment).  Rather, it is the Claimant’s burden to prove 
by a preponderance of the evidence that there is a direct causal relationship 
between the employment and the injuries.  Section 8-43-201, C.R.S.;Ramsdell v. 
Horn, 781 P.2d 150 (Colo. App. 1989).  The ALJ must examine the totality of the 
circumstances to determine whether there is a sufficient nexus between the 
employment and the injury such that the accident may be said to have occurred 
in the scope of the Claimant's employment. City and County of Denver School 
District No. 1 v. Industrial Commission, 196 Colo. 131, 581 P.2d 1162 (1978).

5.The "arising out of" element is  narrower than the "course" element and 
requires the Claimant to prove the injury had its "origin in an employee's work-
related functions   and is  sufficiently related thereto to be considered part of the 
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employee's service to the employer." Popovich v. Irlando, 811 P.2d 379, 383 
(Colo. 1991). However, the employee's activity need not constitute a strict duty of 
employment or confer a specific benefit on the employer if it is  incident to the 
conditions under which the employee usually performs the job. City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985). University of Denver v. Nemeth, 127 Colo. 
385, 257 P.2d 423 (1953). It is not essential that the employee is performing a 
mandatory act at the time of the injury. See Employers' Mutual Ins. Co. v. 
Industrial Commission, 76 Colo. 84, 230 P. 394 (1924).

6.Accidents which occur while a Claimant is engaged in voluntary or 
recreational actives are not compensable. White v. ICAO, 8 P.3d 621 (Colo. App. 
July 20, 2000) (“we discern nothing in the record that would have compelled the 
ALJ to conclude that Claimant’s  personal weight lifting activities during his break 
were not essentially recreational). Dover Elevator Co. v. ICAO, 961 P.2d 141 
(Colo. App. 1998) (“the Claimant’s motive for participation in the recreational 
activity [need] be determined and compensation denied if participation in the 
recreational activity was voluntary.”)  Accidents which occur while a Claimant is 
performing activities designed to further voluntary and recreational goals are 
similarly not compensable. Coe v. Whirlpool Kitchens, Inc., W.C. No. 3-825-464 
(ICAO March 9, 1989) (holding that Claimant’s participation in the cleanup of a 
soft ball game “which served to further the voluntary recreational activity” 
precluded a finding of employment). 

7.Claimant has established by a preponderance of the evidence that there 
was a direct causal relationship between the employment and the injury she 
sustained.  Claimant’s accident had its origin in Claimant’s  work-related 
functions, and was sufficiently related to her employment to be considered part of 
Claimant’s service to the Respondent-Employer.  As  stated above, there is no 
requirement that the activity engaged in by Claimant was a mandatory duty.  The 
evidence establishes that Claimant had a key to the school year round and that 
she had free access to the school building during the summer months when 
school was not in session.  The evidence also establishes that it was routine for 
Claimant and other school personnel to frequent the school in the summer in 
order to prepare for the upcoming school year.  Claimant responded to a request 
by other school personnel to assist in gaining access to the school so that school 
property could be returned.  Claimant’s actions in providing whatever assistance 
she chose arose out of and put her in the course of her employment with 
Respondent-Employer.  Claimant’s claim for workers’ compensation benefits is 
compensable.

8.The activities engaged in by Claimant at the time she fell off the stage 
were suffered while performing activities for the benefit of the Respondent-
Employer (restoring the employer’s property to the employer’s place of business) 
and occurred while Claimant was assisting co-employees in tasks  consistent with 
the Respondent-Employer business.  These activities were not so removed from 
the course of Claimant’s work as a teacher as to be outside the course of 
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Claimant’s employment.

9.As a result of Claimant’s claim being compensable, Claimant is entitled 
to “medical, surgical, dental, nursing, and hospital treatment, medical, hospital, 
and surgical supplies, crutches and apparatus as may reasonably be needed at 
the time of the injury or occupational disease and thereafter during the disability 
to cure and relieve [her] from the effects of the injury.  C.R.S. §8-42-101(1)(a) 
2008.

ORDER

 It is therefore ordered that:

1. Respondent-Insurer is  ordered to provide benefits to Claimant under the 
Workers’ Compensation Act of Colorado, for her work-related injuries of 
July 20, 2008.

2. Respondent-Insurer is  responsible for and shall pay for Claimant’s 
reasonable and necessary medical care related to the injury incurred on 
July 20, 2008, including but not limited to the surgery on Claimant’s left 
elbow.

3. The insurer shall pay interest to Claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future determination.

DATE: February 25, 2009 /s/ original signed by:

 Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-624-208

ISSUES

 The sole issue determined herein is claimant’s petition to reopen.

FINDINGS OF FACT

1.On June 24, 2004, claimant suffered an admitted work injury when he 
slipped and fell, striking his face on the floor.
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2.On June 25, 2004, Dr. Polanco, the authorized treating physician, 
diagnosed facial contusion, tinnitus, cervical strain, chest contusion, and right 
hand contusion.  Dr. Polanco subsequently diagnosed temporomandibular joint 
(“TMJ”) dysfunction.

3.On July 20, 2004, claimant complained to Dr. Polanco of continuing 
tinnitus and left ear pain, but denied hearing loss.  Dr. Polanco diagnosed 
eustachion tube dysfunction with serious otitis and “TM retraction.”  He referred 
claimant to Dr. Bandrowsky for the TMJ.

4.In August 2004, Dr. Bandrowsky obtained magnetic resonance image 
(“MRI”) studies, which showed normal TMJ.

5.On August 16, 2004, Dr. Polanco determined that claimant was at 
maximum medical improvement (“MMI”).  Claimant continued to complain of pain 
in his left ear.  Dr. Polanco recommended completing any TMJ treatment with Dr. 
Bandrowsky, but Dr. Bandrowsky had not recommended any such treatment.

6.On November 8, 2004, Dr. Griffis  performed the Division Independent 
Medical Examination (“DIME”).  Dr. Griffis determined that claimant was not yet at 
MMI.  Dr. Griffis recommended treatment for the TMJ dysfunction and physiatrist 
treatment for the cervical strain.

7.On January 6, 2005, Dr. Richman assumed treatment for claimant.  He 
prescribed physical therapy and a right shoulder MRI.  He referred claimant to Dr. 
Ellingson for TMJ treatment and to Dr. Cichon for assessment and treatment of 
left ear problems.

8.On February 3, 2005, Dr. Cichon examined claimant and obtained 
audiometric testing, which showed left sensorineural hearing loss.  Dr. Cichon 
referred claimant for computed tomography (“CT”) scan of the left TMJ.  

9.The February 16, 2005, CT of the left TMJ was  initially incomplete, but 
later was read as  showing no fracture.  The radiologist repeated the CT on March 
1, 2005, and interpreted the second CT as showing a fracture of the left superior 
temporal bone.

10.On March 1, 2005, Dr. Ellingson examined claimant and prescribed 
TMJ splints.  On May 18, 2005, Dr. Ellingson reexamined claimant, who reported 
no improvement and continued intense pain as well as clicking.

11.Dr. Richman obtained an orthopedic evaluation of the right shoulder.  
On May 5, 2005, Dr. Richman recommended proceeding with right shoulder 
arthroscopic surgery.
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12.On March 2, 2005, Dr. Cichon reexamined claimant and stated that the 
CT scan showed no temporal bone fracture.  Dr. Cichon recommended only 
repeated audiometric testing in six months.

13.On May 19, 2005, Dr. Cichon wrote a letter to claimant stating that the 
final CT report showed a left temporal bone fracture.  Dr. Cichon stated, however, 
that there was no therapy other than time.  The letter was addressed to claimant 
at his residence on Stewart Place.

14.Claimant testified that he had moved from that residence about one 
month before May 19, 2005.  He also admitted, however, that he continued to 
received temporary disability checks at that residence, including one that he 
negotiated for payment on or before June 8, 2005.  Claimant alleges that he did 
not receive the May 19 letter until about three weeks  later when a relative called 
him to pick up correspondence at the old address.

15.On June 1, 2005, the parties  signed a stipulation for settlement and 
motion for approval of settlement.  The stipulation provided that the insurer would 
pay claimant $40,000 in one lump sum.   In exchange, claimant waived his rights 
to any further benefits  for the injury suffered on June 24, 2004, including hearing 
loss.  The stipulation provided that the claim may not be reopened except on the 
grounds of fraud or mutual mistake of material fact.  On June 2, 2005, Judge 
Mattoon approved the stipulation.

16.Claimant moved to Mexico for some time and worked in both Mexico 
and in Colorado.

17.In December 2007, claimant filed a petition to reopen the settlement 
based upon mutual mistake of material fact.

18.Claimant has failed to prove by a preponderance of the evidence that a 
mutual mistake of material fact exists.  Claimant’s testimony that he did not 
receive the May 19, 2005, letter until after signing the stipulation is not credible.  
He probably received the letter because he also received the temporary disability 
check.  Nevertheless, even if he did not receive the corrected diagnosis until after 
signing the settlement agreement, claimant has  demonstrated a unilateral 
mistake, at best.  The record evidence does not demonstrate that the 
respondents based the settlement on a mistaken diagnosis.  In fact, the medical 
records as far back as three months before the settlement show the diagnosis of 
temporal bone fracture.  The record evidence does not establish that the adjuster 
or respondents’ attorney lacked accurate medical information at the time.  
Furthermore, the mistake was not material.  The existence of the fracture did not 
change the medical treatment.  As Dr. Cichon noted, no additional treatment 
existed for the fracture.  Claimant settled the claim in spite of recommendations 
for continued treatment of the right shoulder, cervical strain, and TMJ 
dysfunction.  For these reasons, claimant has failed to demonstrate that the 
parties settled the claim based upon a mutual mistake of material fact.
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CONCLUSIONS OF LAW

1. Section 8-43-303(1), C.R.S., provides that a settlement, which 
waives the right to reopen, may be reopened at any time on the ground of fraud 
or mutual mistake of material fact.  Claimant alleges a mutual mistake of material 
fact due to the missed diagnosis of a left temporal bone fracture at the time of the 
June 1, 2005 stipulation.  A mutual mistake of material fact is one in which the 
parties share a common misconception concerning a material term or condition 
of the agreement. Maryland Casualty Co. v. Buckeye Gas Products, Co., 797 P.
2d 11 (Colo. 1990); Cary v. Chevron U.S.A., Inc., 867 P.2d 117 (Colo. App. 1993). 
The misconception must pertain to an existing fact rather than an opinion or 
prophecy about the future. Gleason v. Guzman, 623 P.2d 378, 383 (Colo. 1981). 
As found, claimant has failed to prove by a preponderance of the evidence that a 
mutual mistake of material fact exists.  

ORDER

 It is therefore ordered that:

1. Claimant’s petition to reopen is denied and dismissed.

DATED:  February 25, 2009  /s/ original signed by:___________

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-779-950

ISSUES

 Did claimant prove by a preponderance of the evidence that her 
symptoms of mild carpal tunnel syndrome arose out of the course and 
scope of her employment?

 Did claimant prove by a preponderance of the evidence that she is entitled 
to medical benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:
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 1. Claimant has worked for employer as a program administrator 
since September 24, 2007.  Claimant worked for some 5 years prior to that 
performing keyboarding duties.  On December 16, 2008, claimant filed a worker’s 
claim for compensation, alleging her keyboarding activity at work caused her mild 
carpal tunnel syndrome (CTS) in her bilateral upper extremities.  

 2. Employer referred claimant to Yvonne M. Nelson, M.D., who 
examined her on December 17th.  On Dr. Nelson’s  Patient Information form, 
claimant reported a date of injury of August 22, 2008.  Claimant wrote that she 
was involved in a motor vehicle accident (MVA) while riding as a passenger on a 
bus on her way to work.  Claimant wrote:

The bus was hit in the rear end.  I went forward and hit my left arm 
and caught myself with left hand.

Claimant wrote that she injured her left hand, arm, neck, and back.   Claimant 
further indicated that she injured both her right and left sides.

3. Following the MVA, claimant sought emergent medical treatment for 
a left shoulder contusion and cervical strain.  The emergency room provider 
referred claimant for follow-up care with her primary care physician (PCP). 

4. Claimant sought follow-up medical attention from her PCP, Cynthia 
Ireland, M.D.  Crediting her testimony, claimant has developed numbness in the 
fingers of both hands  and pain in both wrists since the MVA.  These symptoms 
started in her left upper extremity immediately following the MVA and developed 
in her right upper extremity by mid-September.  Dr. Ireland eventually referred 
claimant to William Bentley, M.D., for nerve conduction studies of her bilateral 
upper extremities on December 3, 2008.  Dr. Bentley reported the studies 
normal, except for clinically insignificant/borderline findings suggesting very mild 
CTS.  Dr. Ireland provided claimant splints to wear at night.  

5. Claimant believes that repetitive motion from use of her upper 
extremities to type caused her bilateral CTS.  Claimant however admitted she 
had no medical treatment or lost time related to her hand symptoms until after 
the MVA.  Following the MVA, Dr. Ireland released claimant from work.  Claimant 
missed approximately 10 days of work before returning to work on a part-time 
basis of 4 to 6 hours  per day.  Claimant however could no tolerate sitting and 
typing because of pain.  Dr. Ireland reduced claimant’s  ability to work to 4 hours 
per day.  Claimant continued working these hours on a part-time basis until after 
December 3, 2008.

6. Dr. Nelson testified as an expert in the field of Occupational 
Medicine.  Dr. Nelson was present at hearing to listen to claimant’s testimony.  
Dr. Nelson reviewed medical records from claimant’s PCPs.  Dr. Nelson’s 
medical opinion was persuasive.
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7. The Judge credits Dr. Nelson’s testimony in finding the following: 
Claimant has bilateral, mild wrist tenosynovitis, which is a milder form of CTS.  
This  diagnosis is based upon nerve conduction studies, and not upon clinical 
symptoms or findings. Claimant has risk factors that contribute to developing 
CTS.  Those risk factors include her body habitus, her intake of alcohol, and her 
habit of smoking cigarettes.  The medical literature associates  the development 
of CTS to repetitive, forceful flexion and extension of the wrist for more than 50% 
of a worker’s  8-hour shift.  Claimant developed her CTS symptoms while working 
only a 4-hour shift.  Based upon the totality of the medical evidence, Dr. Nelson 
opined it medically improbable that claimant’s  keyboarding activity caused or 
contributed to her bilateral CTS.

8. Claimant failed to show it more probably true than not that 
keyboarding activity at work caused, intensified, or to a reasonable degree 
aggravated her CTS.  The Judge credited the medical opinion of Dr. Nelson in 
finding it medically improbable that claimant’s keyboarding activities caused or 
contributed to her bilateral CTS.  Claimant’s onset of CTS symptoms arose 
following her acute injury during the MVA.  The Judge finds it more probably true 
that the MVA caused claimant’s onset of CTS symptoms.           

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant argues she has proven by a preponderance of the evidence that 
her symptoms of mild CTS arose out of the course and scope of her 
employment.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that her injury arose out of the course and scope of her employment.  Section 
8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
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testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational 
disease" is defined by  §8-40-201(14), C.R.S. (2002), as:
 

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate 
cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the 
employment. 

(Emphasis added).

This  section imposes additional proof requirements beyond that required 
for an accidental injury by adding the "peculiar risk" test; that test requires that 
the hazards associated with the vocation must be more prevalent in the work 
place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.
2d 819 (Colo. 1993).  The existence of a preexisting condition does not defeat a 
claim for an occupational disease.  Id.   A claimant is entitled to recovery only if 
the hazards of employment cause, intensify, or, to a reasonable degree, 
aggravate the disability for which compensation is sought.  Id.   Where there is no 
evidence that occupational exposure to a hazard is  a necessary precondition to 
development of the disease, the claimant suffers from an occupational disease 
only to the extent that the occupational exposure contributed to the disability.  Id.  
Once claimant makes such a showing, the burden shifts to respondents to 
establish both the existence of a non-industrial cause and the extent of its 
contribution to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 
(Colo. App. 1992).

Here, the Judge found claimant failed to show it more probably true than 
not that keyboarding activity at work caused, intensified, or to a reasonable 
degree aggravated her CTS.  Claimant thus failed to prove by a preponderance 
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of the evidence that she sustained a compensable occupational disease type 
injury.  

The Judge credited the medical opinion of Dr. Nelson in finding it 
medically improbable that claimant’s  keyboarding activities caused or contributed 
to her bilateral CTS.  Claimant’s  onset of CTS symptoms arose following her 
acute injury during the MVA.  The Judge found it more probably true that the 
MVA caused claimant’s onset of CTS symptoms.

The Judge concludes  claimant’s  claim for workers’ compensation benefits 
under the Act should be denied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant’s claim for workers’ compensation benefits under the Act 
is denied and dismissed.

DATED:  _February 25, 2009_

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-700-667

ISSUES

 1. Whether Claimant has established by a preponderance of the 
evidence that he suffered a compensable industrial injury during the course and 
scope of his employment with Employer on September 5, 2006.

 2. Whether Respondents have demonstrated by a preponderance of 
the evidence that Claimant willfully failed to obey a safety rule in violation of 
§8-42-112(1)(b) C.R.S.

 3. Whether Respondents have proven by a preponderance of the 
evidence that Claimant is  not entitled to receive Temporary Total Disability (TTD) 
benefits because he failed to comply with an offer of modified employment 
pursuant to §8-42-105(3)(d)(I), C.R.S.

FINDINGS OF FACT
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 1. On March 16, 2006 Claimant suffered an industrial injury to his 
lower back while employed by Sysco Food Services of Nevada.

 2. Claimant obtained medical treatment for his injury in Nevada.  An 
MRI revealed that he had suffered a small, herniated disc at the L5-S1 level.  
Claimant’s treatment included spinal injections and physical therapy.

 3. On August 14, 2006 Claimant’s treating physician determined that 
he had reached Maximum Medical Improvement (MMI).  Claimant was 
discharged from medical care without permanent restrictions or impairment.

 4. Claimant subsequently relocated to Colorado and obtained 
employment with Employer as a delivery driver.  Claimant credibly explained that 
he received a daytime delivery position because he had nighttime childcare 
responsibilities.  His job duties required him to engage in bending and lifting while 
delivering various items.

 5. Prior to beginning employment Claimant received a safety 
handbook from Employer.  The handbook directed employees on the proper 
method of lifting in order to maintain a healthy back.  The safety handbook noted 
that employees should avoid twisting their bodies and move as one complete unit 
when lifting items.

 6. On September 5, 2006 Claimant was carrying a crate of milk in the 
rear of his delivery truck during the course and scope of his employment with 
Employer.  While lifting the crate of milk, merchandise began to fall towards him.  
Claimant explained that he then twisted in an attempt to avoid the falling 
merchandise.  He subsequently experienced pain in his lower back and leg.

 7. Claimant reported the incident to his  supervisor.  Employer then 
directed him to Concentra Medical Centers for treatment.  Claimant was 
diagnosed with a lumbar strain.  The treating physician prescribed medications 
and directed Claimant to undergo physical therapy.

 8. Employer required Claimant to complete a statement about the 
September 5, 2006 incident in order to “prevent reoccurrence” of any unsafe 
actions.  Claimant’s  supervisor recommended that Claimant should “move feet 
while twisting with any objects.”

 9. Claimant subsequently attempted to resume his regular job duties.  
However, because his job responsibilities aggravated his lower back condition, 
Claimant received work restrictions and was unable to return to his prior position.

 10. On September 25, 2006 Employer offered Claimant modified 
employment.  Claimant’s  shift lasted from 7:00 p.m. until 3:00 a.m.  Claimant 
performed modified duties for approximately one month.
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 11. On September 30, 2006 Claimant underwent an MRI of his lower 
back.  The MRI revealed herniated discs  at both the L4-L5 and L5-S1 levels.  The 
L4-L5 disc herniation had not existed on Claimant’s prior MRI in Nevada.

 12. In October 2006 Claimant informed Employer that he was unable to 
continue working the nightshift because of his childcare responsibilities.  He thus 
requested a return to the dayshift.  Employer advised Claimant that it could not 
accommodate his request.  Claimant thus ceased employment.

 13. Claimant continued to receive medications and underwent physical 
therapy for his condition.  On December 12, 2006 he reached MMI for his 
September 5, 2006 lumbar strain.  However, Claimant did not receive an 
impairment rating for his injury.

 14. In early 2007 Claimant began employment as a delivery driver with 
a new employer.  His job responsibilities were strictly limited to driving.  Claimant 
left the position after approximately one year.

 15. On May 24, 2007 Claimant underwent an independent medical 
evaluation with Richard A. Cestowski, D.O. of Las Vegas, Nevada.  The 
evaluation addressed whether Claimant’s  continued lower back symptoms were 
related to his March 16, 2006 industrial injury in Nevada.  Dr. Cestowski 
responded that Claimant’s  symptoms were unrelated to the March 16, 2006 
Nevada injury but were instead caused by the September 5, 2006 lifting incident.  
After reviewing Claimant’s  medical history, Dr. Cestowski explained that 
Claimant’s back condition was asymptomatic until September 5, 2006.  He thus 
summarized that Claimant’s  lumbar spine and lower extremity symptoms were 
directly related to the September 5, 2006 incident that occurred while Claimant 
was working for Employer.

 16. In approximately early 2008 Claimant began employment with 
American Distribution as a delivery driver.  On March 18, 2008 Claimant suffered 
an aggravation of his lumbar spine condition during the course and scope of his 
employment with American Distribution.  After considering Claimant’s  history, 
symptoms and diagnosis, Nurse Practioner Ronald L. Waits determined that 
Claimant’s injury was related to his employment with American Distribution.  NP 
Waits  commented that Claimant’s  symptoms “appear[ed] to be an aggravation of 
a preexisting condition by work activities.”

 17. Claimant has demonstrated that it is more probably true than not 
that he sustained an industrial injury during the course and scope of his 
employment with Employer on September 5, 2006.  Claimant credibly explained 
that, while carrying a crate of milk in his delivery truck, merchandise began to fall 
towards him.  He then twisted in an attempt to avoid the falling merchandise and 
experienced pain in his lower back and leg.  Claimant was diagnosed with a 
lumbar strain, received medications and underwent physical therapy for his 
condition.  A subsequent MRI revealed that, in addition to a previous herniated 
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disc at the L5-S1 level, Claimant had sustained a disc herniation at the L4-L5 
level.  Claimant’s employment thus aggravated, accelerated, or combined with 
his pre-existing lower back condition to produce a need for medical treatment.

 18. Respondents have failed to establish that it is more probably true 
than not that Claimant willfully failed to obey a reasonable safety rule.  
Employer’s  safety handbook directed employees on the proper method of lifting 
in order to maintain a healthy back.  The handbook noted that employees should 
avoid twisting and to move as one complete unit when lifting.  Claimant credibly 
testified that while he was carrying a crate of milk in his delivery truck, 
merchandise began to fall towards him.  He then twisted in an attempt to avoid 
the falling merchandise.  Although Employer adopted a reasonable safety rule in 
order to decrease back injuries, Claimant’s actions in twisting away from falling 
merchandise constituted a common sense deviation from the safety rule.  
Claimant’s attempt to avoid the falling merchandise in the rear of his delivery 
truck thus did not constitute a deliberate violation of Employer’s safety rule.

 19. Respondents have failed to demonstrate that it is  more probably 
true than not that Claimant was precluded from receiving TTD benefits because 
Employer offered him modified employment.  As a result of Claimant’s September 
5, 2006 industrial injury he was  unable to return to his  prior position.  On 
September 25, 2006 Employer offered Claimant modified employment.  
Claimant’s shift lasted from 7:00 p.m. until 3:00 a.m.  Claimant performed 
modified duties for approximately one month.  However, in October 2006 
Claimant informed Employer that he was unable to continue working the 
nightshift because of his childcare responsibilities.  He requested a return to the 
dayshift.  Employer advised Claimant that it could not accommodate his request 
and he ceased employment.  Respondents offer of modified employment 
required Claimant to perform his job duties  at a time that conflicted with his 
childcare responsibilities.  Claimant credibly testified that he initially obtained a 
daytime delivery position with Employer because he had nighttime childcare 
duties.  The offer of modified employment thus prevented Claimant from 
performing his childcare responsibilities.  Accordingly, the offer of modified 
employment was not reasonably available to Claimant under an objective 
standard.

CONCLUSIONS OF LAW

1. 1. The purpose of the “Workers’ Compensation Act of 
Colorado” (Act) is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers  at a reasonable cost to employers, 
without the necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in 
a Workers' Compensation claim has the burden of proving entitlement to 
benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is  more probably true 
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than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. 
M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights 
of the injured worker or the rights  of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. For a claim to be compensable under the Act, a claimant has  the 
burden of proving that she suffered a disability that was proximately caused by 
an injury arising out of and within the course and scope of employment.  
§8-41-301(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 
2006).  Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any compensation is 
awarded.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. 
App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The 
question of causation is generally one of fact for determination by the Judge.  
Faulkner, 12 P.3d at 846.

 5. A pre-existing condition or susceptibility to injury does not disqualify 
a claim if the employment aggravates, accelerates, or combines with the pre-
existing condition to produce a need for medical treatment.  Duncan v. Industrial 
Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a 
claimant experiences symptoms while at work, it is for the ALJ to determine 
whether a subsequent need for medical treatment was caused by an industrial 
aggravation of the pre-existing condition or by the natural progression of the pre-
existing condition.  In re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005).

6. As found, Claimant has  demonstrated by a preponderance of the 
evidence that he sustained an industrial injury during the course and scope of his 
employment with Employer on September 5, 2006.  Claimant credibly explained 
that, while carrying a crate of milk in his delivery truck, merchandise began to fall 
towards him.  He then twisted in an attempt to avoid the falling merchandise and 
experienced pain in his lower back and leg.  Claimant was diagnosed with a 
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lumbar strain, received medications and underwent physical therapy for his 
condition.  A subsequent MRI revealed that, in addition to a previous herniated 
disc at the L5-S1 level, Claimant had sustained a disc herniation at the L4-L5 
level.  Claimant’s employment thus aggravated, accelerated, or combined with 
his pre-existing lower back condition to produce a need for medical treatment.

Safety Rule Violation

 7. Section 8-42-112(1)(b) C.R.S. authorizes a fifty percent reduction in 
compensation for an employee’s  “willful failure to obey any reasonable rule 
adopted by the employer for the safety of the employee.”  A safety rule does not 
have to be either formally adopted or in writing to be effective.  Lori’s Family 
Dining, Inc. v. Industrial Claim Appeals Office, 907 P.2d 715, 719 (Colo. App. 
1995).  To establish that a violation of §8-42-112(1)(b), C.R.S. has been willful, a 
respondent must prove by a preponderance of the evidence that a claimant acted 
with “deliberate intent.”  In re Alverado, W.C. No. 4-559-275 (ICAP, Dec. 10, 
2003).  Willful conduct may be proven by circumstantial evidence including 
“evidence of frequent warnings, the obviousness of the risk, and the extent of 
deliberation evidenced by claimant’s conduct.”  Id

8. Respondents need not establish that an employee had the safety 
rule in mind and decided to break it.  In re Alverado, W.C. No. 4-559-275 (ICAP, 
Dec. 10, 2003).  Rather, it is  sufficient to show the employee knew the rule and 
deliberately performed the forbidden act.  Id.  However, willfulness will not be 
established if the conduct is the result of thoughtlessness or negligence.  In re 
Bauer, W.C. No. 4-495-198 (ICAP, Oct. 20, 2003).  “Willfulness” also does not 
encompass “the negligent deviation from safe conduct dictated by common 
sense.”  In re Gutierrez, W.C. No. 4-561-352 (ICAP, Apr. 29, 2004).  Whether an 
employee has deliberately violated a safety rule is  a question of fact to be 
determined by the ALJ.  Lori’s Family Dining, Inc., 907 P.2d at 719.

9. As found, Respondents have failed to establish by a preponderance 
of the evidence that Claimant willfully failed to obey a reasonable safety rule.  
Employer’s  safety handbook directed employees on the proper method of lifting 
in order to maintain a healthy back.  The handbook noted that employees should 
avoid twisting and to move as one complete unit when lifting.  Claimant credibly 
testified that while he was carrying a crate of milk in his delivery truck, 
merchandise began to fall towards him.  He then twisted in an attempt to avoid 
the falling merchandise.  Although Employer adopted a reasonable safety rule in 
order to decrease back injuries, Claimant’s actions in twisting away from falling 
merchandise constituted a common sense deviation from the safety rule.  
Claimant’s attempt to avoid the falling merchandise in the rear of his delivery 
truck thus did not constitute a deliberate violation of Employer’s safety rule.

Temporary Total Disability Benefits
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 10. Section 8-42-105(3)(d)(I), C.R.S. authorizes the termination of TTD 
benefits when “the attending physician” gives the claimant a “written release to 
return to modified employment, such employment is offered to the employee in 
writing, and the employee fails to begin such employment.  §8-42-105(3)(d)(I), 
C.R.S.  Because the respondents seek to terminate benefits  pursuant to 
§8-42-105(3)(d)(I), C.R.S. they have the burden to establish the factual 
predicates for application of the statute.  Witherspoon v. Metropolitan Club  of 
Denver, W.C. No. 4-509-612 (ICAP, Dec. 16, 2004).  Under a proper 
interpretation of the statute the offered employment must be “reasonably 
available to the claimant under an objective standard.”  In Re Villa, W.C. No. 
4-694-064 (ICAP, Oct. 3, 2008).  Whether the offered employment is reasonably 
available under an objective standard is a determination of fact for the ALJ.  Id.; 
Simington v. Assured Transportation & Delivery, W.C. No. 4-318-208 (ICAP, Mar. 
19, 1998).  Factors in determining whether employment is “reasonably available” 
include the distance a claimant is  required to travel and the availability of 
transportation to reach the employment.  See Simington v. Assured 
Transportation & Delivery, W.C. No. 4-318-208 (ICAP, Mar. 19, 1998); Belanger v. 
Keystone Resorts, Inc., W.C. No. 4-250-114 (ICAP, Oct. 9, 1997); Ragan v. Temp 
Force, W.C. No. 4-216-679 (ICAP, June 7, 1996).

 11. As found, Respondents have failed to demonstrate by a 
preponderance of the evidence that Claimant was precluded from receiving TTD 
benefits because Employer offered him modified employment.  As  a result of 
Claimant’s September 5, 2006 industrial injury he was unable to return to his 
prior position.  On September 25, 2006 Employer offered Claimant modified 
employment.  Claimant’s  shift lasted from 7:00 p.m. until 3:00 a.m.  Claimant 
performed modified duties  for approximately one month.  However, in October 
2006 Claimant informed Employer that he was unable to continue working the 
nightshift because of his childcare responsibilities.  He requested a return to the 
dayshift.  Employer advised Claimant that it could not accommodate his request 
and he ceased employment.  Respondents offer of modified employment 
required Claimant to perform his job duties  at a time that conflicted with his 
childcare responsibilities.  Claimant credibly testified that he initially obtained a 
daytime delivery position with Employer because he had nighttime childcare 
duties.  The offer of modified employment thus prevented Claimant from 
performing his childcare responsibilities.  Accordingly, the offer of modified 
employment was not reasonably available to Claimant under an objective 
standard.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant suffered a compensable injury during the course and 
scope of his employment with Employer on September 5, 2006.
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2. Respondents have failed to demonstrate that Claimant willfully 
violated a reasonable safety rule.

3. Respondents have failed to establish that the September 25, 2006 
offer of modified employment terminated Claimant’s TTD benefits.

4. Any issues not resolved by this  Order are reserved for future 
determination.

DATED: February 25, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-768-420

ISSUES

 Did claimant prove by a preponderance of the evidence that he sustained 
an injury arising out of his employment?

 Did claimant prove by a preponderance of the evidence that he is entitled 
to medical benefits?

 Did claimant prove by a preponderance of the evidence that he is entitled 
to temporary total disability (TTD) benefits from August 4, 2008, ongoing?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

1. Employer manufactures, sells, and delivers steel roofing product. 
Claimant worked some 15 years for employer as an over-the-road driver.  
Claimant's  date of birth is November 29, 1953; his  age at the time of hearing was 
55 years.  Claimant contends he injured himself while working for employer on 
July 30, 2008.  The Judge adopts the parties’ stipulation in finding that claimant’s 
average weekly wage (AWW) exceeds the maximum rate of $1,179.25, entitling 
him to compensation benefits paid at the maximum rate of $786.17. 
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2. Claimant’s duties involved driving an 18-wheel tractor with flatbed 
trailer to deliver steel roofing.  Claimant drove a regional route with stops for 
some 18 to 19 customers.  At a typical stop, claimant would unstrap the load, 
climb atop the load to pull back the tarp, and prepare the load for off-loading by a 
forklift.  Once product is offloaded, claimant would again climb atop the remaining 
load to replace the tarp before re-strapping the load.  Claimant also offloads by 
hand boxes of screws and other components weighing some 20 to 50 pounds.

3. The Judge credits claimant’s testimony in finding: Claimant drove a 
load to deliver to an ACE Hardware store in Taos, New Mexico.  Claimant parked 
his rig in the parking lot of the ACE Hardware, where he slept in the sleeper cabin 
of his  truck until the morning of July 30, 2008.  When he awoke on the morning of 
July 30th, claimant unstrapped the load, removed the tarp, spread the tarp on the 
ground, and folded it.  The tarp weighed some 45 pounds.  Claimant lifted the 
tarp and carried it to the front of the trailer.  While lifting the tarp and pushing it 
onto the trailer, claimant felt a sudden sharp pain shooting from his back down to 
his right leg.  The pain initially caused claimant to jump, but it lasted only one to 
two minutes before dissipating.  

4. Claimant was able to complete his deliveries on July 30th before 
returning to employer’s yard in Denver.  Claimant dropped his empty trailer in the 
yard and hitched a loaded trailer onto his truck.  Claimant then drove to Flagler, 
Colorado, where he slept through the night in his sleeper compartment.  

5. The Judge credits claimant’s testimony in finding: Claimant was stiff 
and had trouble moving and dressing himself when he awoke in Flagler on July 
31, 2008.  Claimant then drove from Flagler to Burlington, Colorado.  Claimant 
found it difficult to sit comfortably in the seat because of symptoms in his lower 
back and leg.  When claimant stepped out of the truck in Burlington, he was 
unable either to bear weight on his right leg or to stand up straight because of 
tremendous pain.  Claimant had to hold that position for several minutes  before 
he could attempt to move.  

6. The Judge credits claimant’s testimony in finding: While unable to 
move on the morning of July 31st, claimant grabbed his cell phone and 
telephoned his supervising traffic manager, Mr. Hines.  Claimant told Hines that 
his back and leg were in pain and that he was unable to walk.  Claimant told 
Hines he was uncertain what he had done to cause his pain.  Claimant explained 
that he had never before experienced such severe lower back and leg pain and 
was uncertain what was causing the pain.  Hines asked claimant to attempt to 
complete his route, which claimant eventually completed on August 2nd.    

7. Claimant called Hines  again on August 4, 2008, asking Hines to 
direct him to a physician for medical attention.  Hines referred claimant to 
Michael P. McKenna, D.O., who first examined him on August 4th.  Dr. McKenna 
recorded the following history of injury:
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[Claimant] woke up in his sleeper cab I believe it was Thursday 
morning with pain that increased significantly and severity through 
Friday and he was able to finally get his vehicle home Saturday 
morning.  States he was basically unable to walk at that time.

Claimant agrees he failed to mention the tarp incident to Dr. McKenna.  Claimant 
explained that, because the pain from lifting the tarp was short-lived, he did not 
think much about the incident.  

 8. On August 4th, Dr. McKenna diagnosed an acute lumbo-sacral 
strain with radiculopathy and released claimant from work.  On August 7th, Dr. 
McKenna noted claimant had not improved after one week.  Because of 
radiculopathy into claimant’s  right lower extremity, Dr. McKenna ordered a 
magnetic resonance imaging (MRI) scan of claimant’s lumbar spine, which 
claimant underwent on August 19th.

 9. On August 25, 2008, insurer’s adjuster notified Dr. McKenna that 
insurer had denied claimant’s  claim.  On August 27th, claimant saw Dr. McKenna 
through his  private insurance to review the results of the MRI.  At that time, Dr. 
McKenna asked claimant whether he had experienced this pain before awaking 
in the sleeper of his  truck on July 31st.  Claimant explained to Dr. McKenna that 
he earlier had experienced a similar pain while lifting and placing the tarp onto 
the trailer.  Dr. McKenna recommended claimant see a back surgeon.  

 10. Claimant went to his personal physician Bernard Engel, M.D., who 
referred him to Orthopedic Surgeon Jeffrey J. Sabin, M.D.  Dr. Sabin examined 
claimant on October 1, 2008, and noted the following history:

[Claimant] was working and was moving a tarp over on a truck and 
then subsequent to that he was having a difficult time getting out of 
the truck (sic) even moving because of severe back pain.

Dr. Sabin was unable to explain claimant’s pain generator on the basis of MRI 
findings.  Dr. Sabin referred claimant to Phillip Engen, M.D., for an epidural 
steroid injection (ESI).  

 11. Dr. Engen obtained the following history from claimant on October 
14, 2008:

[Claimant] was putting a tarp on his  trailer July 28, 2008.  He felt a 
small pain in his right leg and then two days later he could not get 
out of bed.  He was Flagler, Colorado.  He completed his round.  
He went to Burlington, Colorado, and on July 30, 2008, he was in 
extreme pain with difficulty moving.  This involved the entire low 
back, right buttock, right posterior thigh, right posterior calf.
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Dr. Engen administered ESIs on October 14th and 28th, 2008.

 12. At claimant’s request, L. Barton Goldman, M.D., performed an 
independent medical examination (IME) of claimant on December 13, 2008.  Dr. 
Goldman extensively reviewed claimant’s medical records.  Dr. Goldman noted a 
number of inconsistencies, for instance, claimant was  unable to recall several 
prior episodes  of low back pain until reminded by Dr. Goldman after reviewing Dr. 
Engel’s records.  Dr. Goldman also expressed concern about causation because, 
based upon the medical records, claimant failed to report the tarp incident to Dr. 
McKenna or any other physician until 1 to 2 months after the incident.  Dr. 
Goldman stated that he could not credit claimant’s story as showing it medically 
probable that his low back condition represented a work-related injury.  Dr. 
Goldman wrote:

I find that in taking into consideration all of the above factors 
(inaccurate past medical history, retrospective and delayed history 
of present illness, atypical pain and physical examination 
presentation, as  well as atypical response to [ESIs], obvious 
presence of symptom magnification and depression) that … without 
further documentation, preferably within the first week or 2 after the 
July 30 event, I cannot extend the benefit of the doubt in terms of 
making [claimant’s] present complaints and symptoms a work 
related phenomenon.

Dr. Goldman explained to claimant: The difference between correlation and 
causality; the fact that claimant’s low back condition is common for a person his 
age who is not in good overall shape; that disk herniations and extrusions often 
occur in individuals  arising from a night’s  sleep without any intervening event; 
and that claimant experienced a similar episode of lower back pain approximately 
one year earlier after sleeping in the cabin of his truck.

13. Respondents referred claimant to Annu Ramaswamy, M.D., for an 
IME on December 9, 2008.  Dr. Ramaswamy testified as an expert in 
Internal Medicine and Occupational Medicine.  Dr. Ramaswamy testified:

When [claimant] had the tarp incident, I couldn’t even put forth a 
diagnosis  for that tarp incident based on the history it lasted 
seconds.  So I can’t even state … that that led to a diagnosis.  If 
one herniates a disk, it doesn’t cause pain for two seconds, and 
then … completely resolves.  That’s not the normal physiology of 
disk pathology and disk inflammation.

So if I can’t come forth wit a diagnosis for the tarp incident and if I 
know [claimant’s] got degeneration of the lumbar spine … and I 
have a history of waking up in a sleeper cab, which … there’s no 
forces.  There’s  no mechanism of injury.  Also, even getting out of 
his truck, there’s not a mechanism of injury, again, that causes an 
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acute disk herniation.  Therefore, I can’t state that there’s a … 
work-related condition at this time.

Like Dr. Goldman, Dr. Ramaswamy opined it medically improbable that claimant 
sustained an injury either from lifting the tarp or from awaking in pain in his 
sleeper cab.  The medical opinions of Dr. Goldman and Dr. Ramaswamy are 
alike credible and persuasive.

14. Claimant failed to show it more probably true than not that he 
sustained a lower back injury arising out of his  employment.  While 
claimant’s lower back condition manifested while he was in travel status 
during the course of his  employment, there was no persuasive evidence 
showing it more probably true that his condition was the result of an injury 
arising out of the duties of his employment.  The Judge credited the 
medical opinions of Dr. Goldman and Dr. Ramaswamy in finding it 
medically improbable that claimant sustained an injury either from lifting 
the tarp or from awaking in pain in his sleeper cab.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant argues he has proven by a preponderance of the evidence that 
he sustained an injury arising out of his employment.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that his  injury arose out of the course and scope of his  employment.  Section 
8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
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involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

The Act distinguishes between the terms "accident" and "injury."  The term 
"accident" refers to an unexpected, unusual, or undesigned occurrence.  Section 
8-40-201(1), supra.  By contrast, an "injury" refers to the physical trauma caused 
by the accident.  Thus, an "accident" is  the cause and an "injury" the result. City 
of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the 
victim of an industrial accident unless the accident results in a compensable 
injury.  A compensable industrial accident is one, which results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990).

Here, the Judge found claimant failed to show it more probably true than 
not that he sustained a lower back injury arising out of his  employment.  Claimant 
thus failed to prove by a preponderance of the evidence that he sustained a 
compensable injury.

The Judge found that claimant’s  lower back condition manifested while he 
was in travel status during the course of his employment.  The Judge found it 
medically improbable that claimant sustained an injury either from lifting the tarp 
or from awaking in pain in his sleeper cab.  The Judge thus found no persuasive 
evidence showing it more probably true that the duties of claimant’s  employment 
proximately caused a lower back injury.  

The Judge concludes  claimant’s  claim for workers’ compensation benefits 
under the Act should be denied and dismissed.    

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Claimant’s claim for workers’ compensation benefits under the Act 
is denied and dismissed.

DATED:  _February 26, 2009__

Michael E. Harr,
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-609-184

ISSUES

 Is the issue of the legal validity of potential defenses to a prospective 
claim for permanent total disability benefits ripe for hearing?

 If the issue is ripe, would the prospective claim for permanent total 
disability benefits be barred by the defenses of claim preclusion, issue 
preclusion, and/or claim closure?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the 
following findings of fact:

27. The claimant filed a claim for workers’ compensation benefits 
alleging that she sustained an occupational disease as a result of her 
employment as a meat wrapper.  Essentially, the claimant asserted that 
she had pre-existing cervical disc disease that was aggravated by her 
employment.  The employer contested the claim and the matter proceeded 
to hearing before ALJ Friend on August 26, 2004.

28. On September 24, 2004, ALJ Friend issued Findings of Fact, 
Conclusions of Law, and Order (FFCL) denying and dismissing the claim 
for benefits.  Relying on the expert opinion of respondents’ independent 
medical examiner, Dr. Robert Watson, M.D., ALJ Friend found the claimant 
“failed to establish by a preponderance of the evidence that her condition 
was caused, aggravated, or accelerated as  a result of her employment” as 
a meat wrapper.  ALJ Friend explicitly concluded that the “claim is  not 
compensable.”

29. The claimant appealed the September 24, 2004, FFCL to the 
Industrial Claim Appeals Office (ICAO).  On February 24, 2005, the ICAO 
entered its  Final Order affirming ALJ Friend’s  FFCL.  The claimant 
appealed the ICAO’s Final Order to the Court of Appeals.  However, on 
December 15, 2005, the Court of Appeals  issued its opinion affirming the 
order of the ICAO.  The claimant concedes that no appeal was taken from 
the decision of the Court of Appeals.

30. In May 2005 the claimant filed a Petition to Reopen the claim based 
on error, mistake, and fraud.  The essence of the claimant’s petition was 
the allegation that, at the hearing before ALJ Friend, Dr. Watson testified 
falsely or incorrectly that the medical literature does not support an 
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inference that the claimant’s job duties  aggravated her pre-existing 
degenerative disc disease.  However, in FFCL dated November 9, 2005, 
ALJ Harr denied the petition to reopen.  ALJ Harr found that the evidence 
failed to demonstrate that Dr. Watson misled ALJ Friend.  Further, ALJ 
Harr ruled that if the claimant had exercised due diligence she could have 
produced evidence to contradict Dr. Watson’s opinions at the hearing 
before ALJ Friend.  ALJ Harr’s order was not appealed.

31. On November 5, 2008, the claimant filed the Application for Hearing 
that is  the subject of the hearing held on February 3, 2009.  The claimant 
listed the issues of “compensability,” disfigurement, and “whether claimant 
is  precluded from seeking permanent total disability.”  The respondent filed 
a Response to Application for Hearing listing several other issues 
including issue preclusion, claim preclusion, and claim closure.

32. At hearing, claimant’s  counsel represented that the only real issue 
for determination is whether, if the claimant applies  for a hearing on the 
issue of permanent total disability (PTD) benefits, the respondents’ 
“defenses” of issue preclusion, claim preclusion and claim closure would 
impose a legal bar to adjudication of the PTD claim.  The respondent 
replies that the issue presented by the claimant is  not ripe for 
determination.  However, the respondent also argues  that if the issue is 
ripe then the affirmative defenses create a bar to the prospective claim for 
PTD benefits. 

CONCLUSIONS OF LAW

RIPENESS OF ISSUE PRESENTED FOR DETERMINATION

 The claimant contends that the legal viability of the respondents’ defenses 
to a potential claim for PTD benefits is “ripe” for determination.  The claimant 
reasons that the defenses  of issue preclusion, claim preclusion and claim closure 
present “threshold” legal issues concerning whether or not she “can even 
proceed to court.”  Thus, the claimant asserts  that considerations of “judicial 
economy” favor a conclusion that consideration of the defenses is  ripe.  The 
claimant further reasons that because all facts relevant to the defenses are 
known, the defenses are fit for adjudication.  Finally, the claimant asserts that if 
she is  forced to file an application for hearing raising the issue of PTD benefits 
before adjudicating the soundness of the respondent’s  defenses, she faces 
“substantial costs” that will result from the necessity of procuring expert 
witnesses to address the substantive issues.  The claimant desires to avoid 
these expenses if the claim for PTD benefits is to be denied based on the 
respondent’s legal defenses.

 The respondent contends that the issue presented to the ALJ, as  currently 
framed by the claimant, is not ripe for adjudication.  The respondent reasons that 
to date the claimant has not established a compensable claim, and did not seek 
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to do so at the hearing on February 3, 2009.  Rather, from the respondent’s 
perspective the claimant is seeking to adjudicate the viability of potential 
defenses to a claim for benefits that has not yet been made, let alone proven.  
The respondent reasons that the “entire matter is speculative, hypothetical and 
unripe.”  The ALJ agrees with the respondent.

 Generally, the term “ripeness” refers to whether an issue is “real, 
immediate, and fit for adjudication.”  Our courts have held that under this doctrine 
“adjudication should be withheld for uncertain or contingent future matters that 
suppose a speculative injury which may never occur.”  Olivas-Soto v. Industrial 
Claim Appeals Office, 143 P.3d 1178 (Colo. App. 2006) (holding claim for 
permanent total disability is ripe for adjudication when respondents file FAL 
admitting for permanent impairment).  In determining ripeness of an issue courts 
have considered the hardship to the parties if adjudication is withheld.  In 
addition, courts  consider whether the issue is fit for adjudication in the sense that 
there is an adequate record to permit effective review.  Stell v. Boulder County 
Department of Social Services, 92 P.3d 910 (Colo. 2004).

The ALJ has only such jurisdiction as is created by the provisions of the 
Workers’ Compensation Act (Act).  Lewis v. Scientific Supply Co., Inc., 897 P.2d 
905 (Colo. App. 1995).  The ALJ notes that several provisions of the Act imply 
that an ALJ does not have statutory jurisdiction to enter orders concerning issues 
that are not “ripe” for hearing.  Section 8-43-211(2)(d), C.R.S., provides that any 
person filing an application for hearing on “issues which are not ripe for 
adjudication at the time such request or filing is  made” may be assessed attorney 
fees and costs incurred by the opposing party.  Section 8-43-203(2)(b)(II), C.R.S., 
requires a party to object to an FAL and file an application for hearing on disputed 
issues “that are ripe for hearing” or accept closure of such issues.  See Peregoy 
v. Industrial Claim Appeals Office, 87 P.3d 261 (Colo. App. 2004).  Section 
8-43-207.5(1), C.R.S., grants prehearing administrative law judges the power to 
determine “ripeness of legal, but not factual issues, for formal adjudication on the 
record before the director or an administrative law judge.”  Finally, and most 
importantly, § 8-43-207(1), C.R.S., grants an ALJ authority to conduct hearings 
“to determine any controversy concerning any issue arising under articles  40 to 
47 of this title.”  (Emphasis added).  

 Consistent with this conclusion, the Court of Appeals has held that the 
doctrine of “ripeness” precludes an ALJ from considering the issue of penalties 
against an insurer for filing an allegedly frivolous appeal while that appeal is  still 
pending in the court system.  BCW Enterprises v. Industrial Claim Appeals Office, 
964 P.2d 533 (Colo. App. 1997).  It follows that a “controversy concerning any 
issue arising under the Act,” that justifies a hearing under § 8-43-207(1), refers to 
a “ripe” dispute.  If the issue is not ”ripe” it does not present a “controversy” 
sufficient to warrant exercise of the ALJ’s statutory power to conduct a hearing.
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 Here, the ALJ concludes that the issue the claimant presents for 
adjudication is not “ripe” and does not merit the entry of an order resolving the 
underlying legal question.  First, the issue of whether the defenses of claim 
preclusion, issue preclusion and/or claim closure would bar the entry of an award 
of PTD benefits  is purely hypothetical.  This  is true because the claimant has  not 
presented any claim for PTD benefits, and has not raised any such claim by filing 
an application for hearing seeking PTD benefits.  Moreover, the claimant has 
never proven, nor did she seek to prove at the hearing on February 3, 2009, that 
she satisfies  the threshold elements of a compensable claim set forth in § 
8-43-301(1), C.R.S.  

It follows that question of whether the affirmative defenses cited by the 
claimant would bar proof of a claim for PTD benefits is neither “real” nor 
“immediate.”  Rather, the claimant seeks what can only be described as an 
advisory ruling concerning the validity of potential defenses to a claim that has 
not yet been made, and which may never be made.  Cf. Heron v. City and County 
of Denver, 159 Colo. 314, 411 P.2d 314 (Colo. 1966) (action for declaratory 
judgment to invalidate permit statute was no properly before court because 
plaintiff had never sought to obtain a permit to which statute applied; “there must 
be a justiciable issue or legal controversy extant, not a mere possibility that at 
some future time such question may arise”). 

Moreover, the ALJ is not persuaded that the claimant will sustain any 
“hardship” if consideration of the issue is withheld at this juncture of the 
proceedings.  The ALJ notes that should the claimant apply for a hearing on PTD 
benefits the respondents would be obliged to raise all affirmative defenses in 
their response or risk waiving such defenses.  See Leewaye v. Industrial Claim 
Appeals Office, 178 P.3d 1254, 1257 (Colo. App. 2007) (treating claim closure as 
a statutory rather than jurisdictional matter); Kersting v. Industrial Commission, 39 
Colo. App. 297, 567 P.2d 394 (1977) (affirmative defense must be pled and 
proven or it is  waived).  At that point the respondents raise their affirmative 
defenses the claimant would be entitled to file a motion for summary judgment 
under OACRP 17 seeking an order dismissing the defenses as invalid as a 
matter of law (much as the claimant seeks to do here).  Compare CRCP 56 (h) 
(after last required pleading party may move for determination of question of law, 
and court may determine issue if there is no material issue of fact).  Moreover, 
the ALJ sees no reason why such a motion could not be filed and ruled upon 
before the claimant incurred substantial expenses to prove the underlying claim 
for PTD benefits.  Indeed, all that OACRP 17 requires is that a motion for 
summary judgment seek resolution of “any endorsed issue for hearing.”  

In contrast, if the issue is treated as “ripe” for adjudication the respondents 
will be required to expend litigation resources to promote defenses against a 
claim for PTD benefits that may never be made.  Similarly, the ALJ will be 
required to expend judicial resources and time to evaluate the validity of potential 
defenses to a claim that may never be made.  In the ALJ’s view, a conclusion that 
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the issue raised by the claimant is ripe would not promote the statutory objectives 
of quick and efficient delivery of benefits to the claimant, at a reasonable cost to 
the employer, without the necessity of litigation.  Section 8-40-102(1), C.R.S.  To 
the contrary, concluding that the issue raised by the claimant is ripe would 
encourage the litigation of hypothetical issues and the issuance of advisory 
rulings at substantial cost to the litigants and the administrative courts.  Heron v. 
City and County of Denver, supra (courts should not be converted into “legal aid 
bureaus” to answer questions that have not yet arisen and which may never 
arise).

In these circumstances the ALJ concludes that the issue raised by the 
claimant is not currently ripe for hearing, and the application for hearing must be 
dismissed without prejudice.  In light of this conclusion the ALJ need not address 
the other issues raised by the parties.

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

 1. The claimant’s Application for Hearing is dismissed without 
prejudice.

2. All matters not determined herein are reserved for future 
determination.

DATED: February 26, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-756-971

ISSUES

 The issues determined herein are whether the claim was closed by final 
admission of liability (“FAL”) and claimant’s petition to reopen.

FINDINGS OF FACT
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1.On April 14, 2008, claimant suffered an admitted industrial injury to his 
right shoulder and neck.

2.Claimant was briefly hospitalized with a back strain and then released.

3.On April 16, 2008, Physician’s Assistant Schultz examined claimant and 
diagnosed thoracic strain, lumbar strain, and right shoulder strain.  P.A. Schultz 
prescribed medications and physical therapy and excused claimant from work.

4.P.A. Schultz and Dr. Nanes continued to follow claimant’s  recovery.  Dr. 
Sandell performed electromyography testing, which was normal.  Dr. Davis 
evaluated the shoulder and noted a chronic defect in the sternoclavicular joint.  
On July 14, 2008, Dr. Davis expected claimant to reach maximum medical 
improvement (“MMI”) in about one month.

5.On August 13, 2008, Dr. Nanes reexamined claimant, who complained 
of continuing neck and right shoulder pain about 70% of the time.  Dr. Nanes 
determined that claimant was at MMI with no impairment.  Dr. Nanes released 
claimant to return to work without restrictions.

6.On August 22, 2008, the insurer filed a FAL denying liability for 
permanent disability benefits  and denying post-MMI medical benefits.  The FAL 
had attached the single page August 13, 2008, report by Dr. Nanes.  Dr. Nanes 
did not attach any worksheets to the report.  The insurer attached all of the pages 
of the medical report.

7.On September 8, 2008, claimant returned to work at his regular job.  He 
tried to carry the 30-pound camera on his left shoulder rather than his right 
shoulder.

8.On September 25, 2008, claimant filed a petition to reopen based upon 
a change of condition.  Claimant did not attach or provide any updated medical 
report demonstrating a change of condition.

9.Claimant alleges that he has more pain and spasm in the right shoulder 
and neck and also started having pain in his left shoulder as a result of carrying 
the camera on that shoulder.

10.Claimant has failed to prove by a preponderance of the evidence that 
he suffered a change of condition after MMI as a natural consequence of his 
work injury.  He had residual pain in his right shoulder at MMI.   He still has 
residual pain.  Although no recent medical report is required, the absence of such 
a report makes it difficult for the finder of fact to find any change of condition.  
Additionally, the record evidence does not demonstrate that any additional 
treatment is  reasonably necessary.  If no treatment is  necessary, there is no need 
to reopen the claim.  Claimant had no restrictions on use of his right shoulder.  
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Any symptoms in the left shoulder are not a natural consequence of the admitted 
right shoulder injury.

CONCLUSIONS OF LAW

1.Claimant first argues that the FAL was ineffective to close the claim 
because no worksheets of the treating physician were attached, citing Bargas v. 
Special Transit, W.C. No. 4-534-551 (Industrial Claim Appeals Office, June 4, 
2004).  That case, however, only requires the insurer to include the entire report 
of the physician, if that report is the basis for the FAL.  Claimant admitted that no 
case held the FAL ineffective due to a failure of the treating physician to produce 
additional reports.  Respondents are correct that they must attach the entire 
report to the FAL pursuant to statute and rule.  They are not required to obtain an 
additional report.  In fact, under the rules, the insurer must timely file the FAL 
after receipt of the MMI report.  Consequently, the FAL closed the claim.

2.Claimant has petitioned to reopen the claim.  Section 8-43-303(1), 
C.R.S., provides that an award may be reopened on the ground of, inter alia, 
change in condition.  See Ward v. Ward, 928 P.2d 739 (Colo. App. 1996) (noting 
that change in condition has been construed to mean a change in the physical 
condition of an injured worker).  Reopening is appropriate when the degree of 
permanent disability has changed, or when additional medical or temporary 
disability benefits are warranted. Dorman v. B & W Construction Co., 765 P.2d 
1033 (Colo. App. 1988).  Claimant has the burden of proving these requirements, 
see Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  Claimant 
must prove that his change of condition is the natural and proximate 
consequence of the industrial injury, without any contribution from another 
separate causative factor.  Vega v. City of Colorado Springs, W.C. No. 3-986-865 
& 4-226-005 (ICAO, March 8, 2000).  As found, claimant has failed to prove by a 
preponderance of the evidence that he suffered a change of condition after MMI 
as a natural consequence of his work injury.  

ORDER

 It is therefore ordered that:

1. Claimant’s petition to reopen is denied and dismissed.

DATED:  February 27, 2009  

Martin D. Stuber
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-721-564

ISSUES

 Whether penalties should be assessed against Insurer under the 
provisions of Section 8-43-304(1) and 8-43-305, C.R.S. for violations of Section 
8-42-107(8)(b)(II) and WCRP 5-5(A) and if so, what is the amount of the penalty.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the Judge finds as fact:

 1. Claimant was injured while working for her employer on April 11, 
2007 when she was blown to the ground by a sudden gust of wind.  Claimant 
was blown approximately fifteen feet across the parking lot where she worked. 

 2. The claim was initially contested by the carrier and a hearing 
ensued, at which time the claim was determined to be compensable.

 3. On November 19, 2007, Insurer filed a Final Admission of Liability 
(“Final Admission”) as prepared by Manshardt, a senior claims consultant for 
Insurer.  The Final Admission of Liability did not state a date of maximum medical 
improvement.  In response to the portion of the Final Admission regarding 
Insurer’s position on medical benefits after maximum medical improvement 
(“MMI”) Ms. Manshardt stated “N/A”. The Final Admission of Liability was  not 
predicated on a medical report of an authorized treating physician and no 
medical report was attached to the Final Admission because the Insurer did not 
have a medical report indicating Claimant had reached MMI.

 4. Ms. Manshardt testified, and it is found, that at the time she filed the 
Final Admission on behalf of Insurer she did not have any medical records or 
reports regarding treatment for Claimant’s  injury and did not attempt to clarify 
Claimant’s MMI status prior to filing the Final Admission.

 5. Ms. Manshardt stated “N/A” in the portion of the Final Admission 
requesting the Insurer’s position on post-MMI medical benefits because she did 
not have any medical reports.  Ms. Manshardt admitted, and it is  found, that by 
indicating “N/A” on this portion of the Final Admission the Insurer was not taking 
a position on Claimant’s entitlement to medical benefits after MMI.

 6. Ms. Manshardt is a senior claims consultant for Insurer.  Ms. 
Manshardt has approximately 15 years experience as  a claims adjuster in 



Workers’ Compensation claims.  Ms. Manshardt is aware of the provisions of the 
WCRP and as part of her position with Insurer receives ongoing education in 
Colorado Worker’s Compensation law.
 7. Claimant timely objected to the Final Admission and requested a 
Division Independent Medical Examination (“DIME”).  The Division of Workers’ 
Compensation IME unit would not allow Claimant to proceed with the DIME 
because there was not an established date of MMI.

 8. Claimant has  proven by a preponderance of the evidence that 
Insurer’s filing of the Final Admission violated the provisions of WCRP 5-5(A) by 
failing to specify and describe the Insurer’s position on the provision of medical 
benefits after MMI.

 9. Insurer has failed to prove an objectively reasonable basis for the 
filing of the Final Admission that failed to state Insurer’s position on the provision 
of medical benefits  after MMI.  The Final Admission was filed by a senior claims 
consultant who is  familiar with the requirements of WCRP 5-5(A) and who failed 
to comply with those requirements in the filing of the Final Admission.  Ms. 
Manshardt did not attempt to obtain medical reports  to clarify the Claimant’s MMI 
status or the potential need for post-MMI medical care prior to filing the Final 
Admission on behalf of Insurer.

 10. Insurer violated the provisions  of WCRP 5-5(A) on November 19, 
2007 by filing a Final Admission on that date that failed to comply with the 
requirements of WCRP 5-5(A).

CONCLUSIONS OF LAW

11. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings  as unpersuasive.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).

12. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  The part requesting 
imposition of a penalty bears the burden of proof.  City and County of Denver v. 
Indus. Claim Appeals Office, 58 P.3d 1162 (Colo. App. 2002).   A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 



Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents and a workers compensation claim shall be decided 
on its merits. Section 8-43-201 (2008) C.R.S.

13. Section 8-43-304(1), C.R.S., 2008, states that an insurer or self-
insured employer who “violates any provision” of Articles 40 to 47 of Title 8 
“shall . . . be punished by a fine of not more than $500.00 per day for each such 
offense”.  Section 8-43-304(1) also requires punishment when an insurer or self-
insured employer “fails or refuses to perform any duty lawfully enjoined within the 
time prescribed by the director or panel, for which no penalty has been 
specifically provided or fails, neglects or refuses to obey any lawful order made 
by the director or panel or any judgment or decree made by any court as 
provided by said articles  shall be subject to such order being reduced to 
judgment by a court of competent jurisdiction and shall also be punished by a 
fine of not more than five hundred dollars per day for each such offense, seventy-
five percent payable to the aggrieved party and twenty-five percent to the 
subsequent injury fund created in section 8-46-101".  

In Diversified Veterans Corporation Center v. Hewuse, 942 P.2d. 1312 
(Colo. App. 1997), the Court of Appeals determined that failure to comply with the 
Workers’ Compensation Rules of Procedure has been determined to constitute a 
failure to perform a “duty lawfully enjoined” within the meaning of section 
8-43-304(1).  Thus, the adjuster’s violation of the Rules of Procedure fall under 
§8-43-304(1).

 14. Before penalties may be imposed under §8-43-304(1), a two-step 
process must be met.  First, the ALJ must determine whether the disputed 
conduct constituted a violation of the Act, of a duty lawfully enjoined, or of an 
order.  If the Administrative Law Judge concludes that there is such violation, the 
ALJ may impose penalties if he also finds that the employer’s actions were 
objectively unreasonable.  Allison v. Indus. Claim Appeals Office, 916 P.2d 623 
(Colo. App. 1995).

 15. Claimant asserts  two separate penalties, one for violation of 
Section 8-42-107(8(b)(II), C.R.S. and another for violation of W.C.R.P. 5-5(A).  
The Judge is not persuaded that Insurer’s filing of the Final Admission was a 
violation of Section 8-42-107(8)(b)(II).  That statutory provision applies to 
situations where either party disputes a determination by an authorized physician 
on the question of whether the injured worker has or has not reached MMI.  
Here, it is undisputed that a determination of MMI had not been made by an 
authorized physician at the time Insurer filed its Final Admission.  The Judge 
further concludes that while Insurer’s Final Admission may not have been 
effective to close Claimant’s claim, no provision of Section 8-42-107(8)(b)(II), 
C.R.S. prohibited Insurer’s  conduct in filing the Final Admission or mandated that 
the Final Admission be filed in any particular fashion.  The Judge concludes that 



the provisions of Section 8-42-107(8)(b)(II), C.R.S. do not pertain to the filing of 
Final Admissions and therefore cannot supply the necessary basis for a claim for 
penalties as sought by Claimant.

 16. As found, Insurer’s Final Admission violated Rule 5-5(A) of the 
Workers’ Compensation Rules of Procedure.  Specifically, W.C.R.P. 5-5 requires:

 “(A) When the final admission is predicated upon medical reports, such 
medical reports shall accompany the admission along with worksheets  or other 
evaluation information associated with an impairment rating.  The admission shall 
specify and describe the insurer’s  position on the provision of medical benefits 
after MMI, as may be reasonable and necessary within the meaning of the Act.  
The admission shall make specific reference to the medical report by listing the 
physician’s name and the date of the report”.  The Rule mandates that an Insurer 
filing a Final Admission state in the Final Admission its position on the provision 
of medical benefits after MMI.  As found, Insurer’s  Final Admission failed to state 
a position on medical benefits after MMI in violation of WCRP 5-5(A).  Also as 
found, Insurer’s filing of the Final Admission lacked an objectively reasonable 
basis.  The Judge concludes that Claimant has proven and satisfied the two-step 
process for imposition of penalties against Insurer.

 17. Respondent’s violation of WCRP 5-5(A) was not of a continuing 
nature.  The duty of Insurer to state its position in the Final Admission on medical 
benefits after MMI existed only on the occasion of the filing of the Final 
Admission and not on a continuing basis.  Insurer only violated the provisions of 
WCRP 5-5(A) on one occasion, the date of the filing of the Final Admission.  The 
Judge concludes that the provisions of Section 8-43-305, C.R.S. do not apply to 
support imposition of a penalty for more than one day’s violation of WCRP 5-5
(A).  See, Porras v. World Service Co. Inc. and Colorado Compensation 
Insurance Authority, W.C. 4-155-161 (October 12, 1995) and Quintana v. 
Sunstrand Aviation OPS and Liberty Mutual Insurance Company, W.C. 3-062-456 
(March 20, 2007). 

ORDER

 It is therefore ordered that:

 Insurer is liable for one day’s penalty of $250.00, 75% payable to Claimant 
and 25% payable to the Subsequent Injury Fund created in Section 8-46-101, 
C.R.S.

All matters not determined herein are reserved for future determination.

DATED:         Ted A. Krumreich

Administrative Law Judge
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 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

Claimant,

v.

Employer,

and

Insurer/Respondents.

 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on February 24, 2009, in Denver, Colorado.  
The hearing was digitally recorded (reference: 2/24/09, Courtroom 1, beginning 
at 1:32 PM, and ending at 3:25 PM).   

 At the conclusion of the hearing, the ALJ ruled from the bench on the issue 
of Claimant’s left eye enucleation (removal), reserving a subsequent hearing on 
the issue of Claimant’s diabetic ketoacidosis, and referred preparation of a 
proposed decision to Claimant’s counsel, giving Respondents’ 3 working days 
within which to file objections.  Claimant submitted a proposed decision on March 
2, 2009.  On the same date, Respondents submitted a “proposed decision,” 
which the ALJ did not order.  The ALJ hereby construes the Respondents’ 
proposed decision as objections to Claimant’s proposed decision.  After a 
consideration of the proposed decision and the objections thereto, the ALJ has 
modified the proposed decision and hereby issues the following decision.



ISSUES
 
The issues to be determined by this  decision concern the causal relatedness, 
compensability of left eye surgery, and reasonably and necessary medical 
benefits.

 
               

 FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

 1.         Claimant has a history of diabetes dating back to 1990.  Related to 
his diabetes, he had pre-existing eye problems.  In 2005, Claimant had eye 
surgery on both eyes.  

 2.         On February 20, 2008, Naresh Mandava, M.D., reported that 
Claimant had pain in his left eye and Claimant took Tylenol with relief.  The 
Claimant confirmed that he took Tylenol as needed.  Dr. Mandava told the 
Claimant on March 2, 2005, that there was a chance he would lose his left eye, 
with or without surgery, if he developed a painful left eye.  The ALJ finds Dr. 
Mandava’s indication concerning the timing of when the Claimant would lose his 
left eye indefinite and speculative.

 3.          On February 20, 2008, the Claimant reported to Dr. Mandava that 
he had a blind, painful left eye for the past three months.  This report alone does 
not compromise the opinion of Vikram D. Durairaj, M.D., concerning the 
imminent need for a left eye enucleation.
 
 4.          On February 28, 2008, the Claimant sustained an admitted injury 
to his left eye during the course and scope of employment when a T-square 
swung and hit him in the left eye.  According to the Claimant, the pain in his left 
eye increased to the point where he needed a narcotic, Tylenol with codeine, for 
the pain, which he had not needed before. 

 5.          Respondents filed a General Admission of Liability, dated April 8, 
2008, admitting for the injury but disputing the relatedness and necessity for the 
enucleation of the left eye.  Respondents also admitted for an average weekly 
wage (AWW) of $920.83 and temporary total disability (TTD) benefits  for a period 
from February 29, 2008 to April 6, 2008.  Claimant accepted these admissions.

 6.         On March 3, 2008 Andrew M. Hendrick, M.D., noted that the 
Claimant hit his left eye with a metal T-square and had been in severe pain since.  
He noted that the Claimant had a bruised upper eyelid and had a traumatic 
hyphema in the left eye.



 7.         On March 11, 2008, Dr. Durairaj, an opthamological surgeon, 
noted the trauma to the Claimant’s left eye and that the left eye had been painful 
since the admitted accident.  The Claimant had corneal blood staining in the left 
eye.  He also had hyphema.  The Claimant still had light perception in the left eye 
with considerable pain not controlled with Vicodin but with codeine.  At that point, 
Dr. Durairaj noted that the Claimant opted to have evisceration with a placement 
of orbital implant because of the extreme pain.  
 
 8.          On March 14, 2008, Dr. Durairaj performed a left evisceration of 
the ocular contents with the placement of 18mm porous polyethylene implant.  

 9.          Dr. Durairaj, in his deposition, stated that there is consensual 
constriction of the iris  and that it can cause photophobia in both eyes and be 
painful in both eyes.  

 10.         The Claimant had more pain in both eyes  after the injury because 
of the work injury.  

 11.       Until the injury, Dr. Durairaj was of the opinion that the Claimant did 
not need surgery to remove the eye.  Further, Dr. Durairaj indicated that the 
Claimant could have had his  eye for decades with the problems that he had 
before the injury.  Dr. Durairaj enucleated the Claimant’s  left eye within a few 
days of first seeing the Claimant.  

 12.        Dr. Durairaj stated that he used a porous polyethylene implant to 
fill the space after the evisceration and above the orbital contents to become 
integrated with blood vessels growing in and become part of the orbit.  This  was 
established when the Claimant showed his eye to the ALJ.  The blood vessels 
were growing in the implant.  Subsequent to the surgery, the pain in both eyes 
was eliminated according to Dr. Durairaj and confirmed by the Claimant.  The ALJ 
finds the implant reasonably necessary to achieve the optimum treatment for 
Claimant’s left eye.

 13.        Dr. Durairaj, in his  medical opinion, stated that the surgery cured 
and relieved Claimant’s  pain in and around both the left and the right eyes.  It 
relieved the Claimant of the photophobia.  Dr. Durairaj confirmed that the criteria 
for removing an eye is  severe pain that is not controlled with non-narcotic 
medication and this caused him to enucleate the eye.  

 14.       In 2006 and 2007, according to Dr. Durairaj, the Claimant did not 
have enough pain to consider having his  eye removed.  At the time Dr. Durairaj 
first saw the Claimant, he was of the opinion that Claimant’s pain was sufficient to 
warrant removal of the left eye within one week.  

 15.       The ALJ infers and finds that Dr. Durairaj has rendered an opinion 
that the admitted accident of February 28, 2008 was the cause of the imminent 



need to enucleate the Claimant’s left eye. The ALJ further finds that Dr. Durairaj’s 
opinion concerning the imminent need for enucleation of the Claimant’s left eye 
is  highly credible and, essentially, undisputed by any other medical opinion, 
despite Dr. Mandava’s  indication in 2005 that there was  a chance that Claimant’s 
left eye would have to be removed at some future point.

     16.       Employer representatives Bobby and Ted Carney Employer 
testified that the Claimant had told them, prior to the February 28, 2008 accident 
that Claimant would need to have his left eye removed within one year of April 
2007.  The ALJ infers and finds that this was based on a statement that Dr. 
Mandava made to the Claimant on March 2, 2005 and, as found, the statement 
was indefinite and speculative.  The ALJ additionally finds that Claimant’s 
statement to the Carneys was speculative and not based on an imminent need 
for removal of the left eye.  

 17.      The medical records admitted into evidence do not establish that 
the Claimant required removal of his eye prior to the on the job injury.  

 18.      Although the Claimant is  legally blind, it is not critical to the need to 
have the eye out.  Claimant wanted to keep his eye because of his hope that 
medical science would improve to such an extent that he would be able to see 
out of the eye again.  The prior surgeries were used to preserve the eyes and to 
correct the Claimant’s problems at the time.     

Ultimate Findings

           19.       The Claimant has proven, by a preponderance of the evidence 
that the need for the imminent enucleation of Claimant’s  left eye by Dr. Duraraij 
on March 14, 2008 was the admitted accident of February 28, 2008, which 
amounted to a substantial permanent aggravation of his preexisting pain in the 
left eye.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a.        In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  



The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, Dr. Durairaj effectively rendered an opinion that the admitted 
accident of February 28, 2008 was the cause of the imminent need to enucleate 
the Claimant’s left eye. As further found, Dr. Durairaj’s  opinion concerning the 
imminent need for enucleation of the Claimant’s left eye is highly credible. The 
medical opinions of Dr. Durairaj on causal relatedness to the admitted February 
28, 2008 injury and reasonable necessity of the imminent need for the left eye 
enucleation are essentially un-contradicted, despite the fact that Claimant 
presented to Dr. Mandava on February 20, 2008, reporting a painful left eye for 
three months.   See, Annotation, Comment: Credibility of Witness Giving Un-
contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining 
that the fact finder is not free to disregard un-contradicted testimony.  

  b. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See 
City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz  v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).  A “preponderance of the evidence” is that 
quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As 
found, the Claimant has sustained his burden of proof with respect to the 
enucleation of his left eye on March 14, 2008.

c. Whether the Claimant’s  employment caused a substantial 
permanent aggravation of his  left eye condition is  a question of fact for the A.L.J.  
Salaz v. Phase II Co. et. al., W.C. No. 4-240-376, [Industrial Claim Appeals Office 
(ICAO), November 19, 1997].  As found, the Claimant’s  T-square injury caused a 
permanent aggravation of Claimant’s left eye pain.

d. A preexisting condition does not disqualify a claimant from receiving 
workers' compensation benefits.  Rather, where the industrial injury aggravates, 
accelerates, or combines with a preexisting disease or infirmity to produce the 
need for treatment, the treatment is a compensable consequence of the 
industrial injury. H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  



Thus, even though Claimant had diabetes and was legally blind, the surgery of 
Dr. Durairaj cured and relieved Claimant from the pain caused by the on-the-job 
injury.

e. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable 
Cleaners v. Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s 
medical treatment for his  eyes is  causally related to the aggravation of his left 
eye in an admitted injury on February 28, 2008.

f. Section 8-42-101(1)(a), C.R.S. (2008), provides that an employer 
must furnish such medical treatment as may reasonably be needed to cure and 
relieve an injured employee from the effects  of the industrial injury.  Medical 
treatment must be reasonably necessary to cure and relieve the effects of the 
industrial occupational disease.   Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 
2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990). As found, all of the Claimant’s  medical care and treatment at University 
Hospital and by Dr. Durairaj, as reflected in the evidence, was and is reasonably 
necessary.  

g. Furthermore, ancillary treatment is a pertinent rationale for 
reasonably necessary care of a non-industrial disorder, when such must be given 
“in order to achieve the optimum treatment of the compensable injury.  Public 
Service Company of Colorado v. Industrial Claim Appeals Office, 979 P.2d 584 
(Colo. App. 1999).  As found, the placement of 18mm porous polyethylene 
implant was ancillary but reasonably necessary to achieve optimum treatment for 
the Claimant’s left eye.  

h. The fact that Claimant’s pre-existing condition of diabetes was a 
contributing factor to his disability does not preclude payment of compensation.  
In Merriman et al. v. Industrial Commission et al., 120 Colo. 400; 210 P.2d 448 
(Colo. 1949), the court held that regardless of any aggravation of Claimant’s pre-
existing condition, he was entitled to receive surgical and hospital treatment 
which was deemed by competent physicians reasonably necessary to relieve him 
from the effects of the accident, and he was also entitled to recover for the 
disability resulting from the operation.  The court stated, “The above conclusion is 
not changed by the fact that the surgical treatment here involved, contrary to the 
preoperative diagnosis, was not performed to relieve from the effects of the 
accident, but rather, as subsequently discovered, was needful to relieve from the 
pre-existing disease.”  As found, the surgery herein was performed to relieve the 
pain caused by the accident, and the effects of diabetes and the blindness were 
secondary.
 

ORDER

IT IS, THEREFORE, ORDERED THAT:



  A.        The admitted injury of February 28, 2008 caused the imminent 
removal of the Claimant’s left eye on March 14, 2008. The surgery by Vikram 
Durairaj, M.D., at University Hospital was causally necessitated by the injury of 
February 28, 2008, and reasonably necessary to cure and relieve the Claimant of 
the pain in the eyes.  

  B.      The issue concerning Claimant’s diabetic ketoacidosis  is  reserved 
for future hearing and decision after April 13, 2008.  

  C.       Any and all matters not determined herein are reserved for future 
decision. 

DATED this______day of March 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
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CORRECTED FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND 
ORDER

IN THE MATTER OF THE WORKER’S COMPENSATION CLAIM OF:
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Employer,

and
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________________________________________________________________
_____



No further hearings have been held in the above-referenced matter.  On 
October 30, 2008, the ALJ sent Full Findings of fact, Conclusions of Law and 
Order to the parties.  On November 3, 2008, Respondents filed a “Request for a 
Corrected Order,” pointing out a typographical error in paragraph B or the Order 
portion, specifically, that the paragraph B erroneously states that the TTD rate is 
$353.33, when if fact it should be $253.33, based on the stipulated AWW of 
$380.  The “Request” is correct and it is granted.  The ALJ hereby issues the 
following Corrected Findings of Fact, Conclusions of Law and Order.

Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on September 25, 2008, at 1:30 PM, in 
Denver, Colorado.  Claimant’s  native language is Spanish.  The hearing was 
conducted in both Spanish and English with the assistance of an interpreter, Ms. 
Lluvia Hernandez.  The hearing was digitally recorded (reference: 9/25/08, 
Courtroom 3, beginning at 1:31 PM, and ending at 2:28 PM). 

 At the conclusion of the hearing, the ALJ ordered briefs  to be submitted 
electronically.  Claimant was given 5 working days to file an Opening Brief.  
Claimant’s Opening Brief was received on October 2, 2008.  Respondents were 
given 5 working days to file an Answer Brief.  Respondents Answer Brief was 
received on October 9, 2008.  No timely Reply Brief was filed.  After a 
consideration of the briefs and a review of the record, the ALJ hereby issues the 
following decision.
          

ISSUES

          The issues to be determined by this decision concern compensability, 
medical benefits, temporary total disability (TTD) benefits  and average weekly 
wage (AWW).            

          The parties  stipulated that the AWW was $380.00, thus, the TTD rate is 
$253.33 per week.  

          Claimant bears the burden of proof, by a preponderance of the evidence, 
on all issues heard.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

           1.   Claimant was employed in the Property Management Department 
of Employer.  Claimant’s job responsibilities included cleaning public access 
areas, performing snow and ice removal, and other similar duties.



 2.   Claimant resides in Silverthorne, Colorado.  In order to reach her 
place of employment the Claimant must drive, carpool or ride the bus to Copper 
Mountain Ski Resort.

 3.   Employer provides parking for employees based on the expected 
level of visitors to the ski resort.  Normally, Claimant must park in the Alpine Lot.  
However, when attendance is expected to be lower, Claimant may park in the 
Chapel Lot.  An orange flag at the entrance to the resort signals employees as to 
when the Chapel Lot is available for employee parking.

 4.   Claimant drove to Copper Mountain Ski Resort on February 28, 
2008.  Upon arrival Claimant saw the orange flag and parked in the Chapel Lot.

 5.   Claimant sustained an injury on February 28, 2008, when she 
slipped on ice and fell outside the Village Square Hotel en route to her 
assignment meeting, located in the Mountain Plaza Hotel.  This injury arose out 
of and was within the course and scope of her employment.

 6.   Claimant’s supervisor found her on the ground and he had the 
Claimant transported by the Summit County Ambulance Service to the Copper 
Mountain Clinic of St. Anthony’s  hospital for medical treatment where she saw 
Timothy Keeling, D.O.  Respondents made a first selection of St. Anthony’s 
Hospital and Dr. Keeling. The fall resulted in Claimant fracturing and dislocating 
her left elbow.  At the hospital, Claimant’s fracture was reduced and follow-up 
with an orthopedic physician was ordered. All of Claimant’s medical care and 
treatment was within the chain of authorized referrals.

 7.   Claimant has been unable to follow-up with an orthopedic physician 
because she does not have insurance or the money to pay for physical therapy.  
She saw a doctor in Mexico at her own expense, but this was not within the chain 
of authorized referrals.

 8.   Claimant has not worked since her accident.  Until she completes 
physical therapy the Claimant’s use of her left arm is  fully restricted.  She has not 
earned any wages  nor has she been released to return to full duty since the 
compensable accident.  Also, she has  not been declared to be at maximum 
medical improvement (MMI).

 9.   Claimant’s testimony was  credible, persuasive and it was not 
contradicted by any other testimony or evidence.  Claimant convincingly 
exhibited inflexibility and weakness in her left arm, as well as pain in her left 
elbow, wrist and neck.

        10.   Claimant has proven, by a preponderance of the evidence that her 
left elbow, wrist and neck pain and limited use of her left arm is  causally related 
to the injury of February 28, 2008; that medical care and treatment for this 



condition is  reasonably necessary to cure and relieve the effects of Claimant’s 
injury; and, that all medical care reflected in the evidence is authorized; and, that 
she has not been released to return to full duty, has  been sustaining a 100% 
temporary wage loss since the date of the accident, and she has not been 
declared to be at MMI.  Therefore, she has proven by preponderant evidence 
that she has been TTD since the date of the compensable accident.                                           

CONCLUSIONS OF LAW
  
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

           a.   Generally, “harm or injury sustained by an employee while going to 
or from his work is not compensable.” Berry’s Coffee Shop, Inc. v. Palomba, 161 
Colo. 369, 373, 423 P.2d 2, 5 (1967).  However, several exceptions to this rule 
have been recognized.  Id.  Rather than resort to a list of exceptions, the proper 
approach to determine whether an exception to the “going to or coming from 
work” rule exists is  to consider a number of variables.  Madden v. Mountain West 
Fabricators, 977 P.2d 861, 864 (Colo. 1999).   “These variables include but are 
not limited to: (1) whether the travel occurred during working hours, (2) whether 
the travel occurred on or off the employer's  premises, (3) whether the travel was 
contemplated by the employment contract, and (4) whether the obligations  or 
conditions of employment created a “zone of special danger” out of which the 
injury arose.”  Id.

   b. Specifically, “[t]he fourth variable, the zone of special danger, refers 
to injuries that occur off an employer's premises but so close to the zone, 
environment, or hazards of such premises as to warrant recovery…”  Id. at 865.  
For example, recovery has been allowed for accidents occurring on public 
streets, crossed from employer-provided parking to the place of employment.  Id.  
The rule arising in that instance provides, “[w]here a parking lot constitutes  a part 
of an employer's  premises, or is provided by him, and an injury is  sustained by an 
employee in a fall, or otherwise, while in such lot or while passing between it and 
his working place, or area, such injury has been held…to arise out of, or in the 
course of, the employment…”  State Compensation Ins. Fund v. Walter, 143 
Colo. 549, 555, 354 P.2d 591, 594 (1960) (citing and adopting the rule as stated 
in 99 C.J.S. Workmen’s Compensation § 234, page 833).  As found, Claimant’s 
situation is  similar to that described above.  While walking from Chapel Lot, 
which was  provided by the employer, to her place of work, Claimant sustained an 
injury in a fall.  Thus, Claimant’s  injuries fall within the zone of special danger 
variable.

 c.   “Whether meeting one of the variables is sufficient, by itself, to 
create a special circumstance warranting recovery depends upon whether the 
evidence supporting that variable demonstrates a causal connection between the 
employment and the injury such that the travel to and from work arises out of and 



in the course of employment.”  Madden, at 865.  As found, the evidence 
produced by Claimant at hearing demonstrated the necessary causal connection 
between her employment and the injury suffered.

 d.   The injured worker has the burden of proof, by a preponderance 
of the evidence, of establishing entitlement to benefits.  Section 8-43-201, C.R.S. 
(2008).  See also, City of Boulder v. Streeb, 706 P.2d 786, 789 (Colo. 1985).  A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, 
or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 
Colo. 306, 318, 592 P.2d 792, 800 (1979).  Also see, Ortiz v. Principi, 274 F.3d 
1361 (D.C. Cir. 2001).  As found, Claimant has sustained her burden of proof.

e.  In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ 
testimony and/or actions; the reasonableness or unreasonableness (probability 
or improbability) of a witness’ testimony and/or actions; the motives of a witness; 
whether the testimony has been contradicted; and, bias, prejudice or interest.  
See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil, 
3:16 (2005).  As found, Claimant’s testimony was reasonable, not contradicted 
and credible.

 f.   Respondent is  liable for medical treatment that is  reasonably 
necessary to cure and relieve the effects  of a work-related injury.  Section 
8-42-101(1)(a), C.R.S.  (2008).  Where a claimant’s  entitlement to benefits  is 
disputed, the claimant has the burden to prove a causal relationship between a 
work-related injury and the condition for which benefits are sought.  See, Snyder 
v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Whether a 
claimant sustained her burden of proof is generally a factual question for 
resolution by the ALJ.  See, City of Durango v. Dunagan, 939 P.2d 496 (Colo. 
App. 1997).  As found, Claimant has established a causal relationship between 
her work-related injury and the condition for which benefits were sought.
        
           g.        To establish entitlement to temporary disability benefits, the 
Claimant must prove that the industrial injury has caused a “disability,” and that 
she has suffered a wage loss that, “to some degree,” is  the result of the industrial 
disability.  Section 8-42-103(1), C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 
898 P.2d 542 (Colo. 1995).   When a temporarily disabled employee loses her 
employment for other reasons which are not her responsibility, the causal 
relationship between the industrial injury and the wage loss  necessarily 
continues.  This is true because the employee’s restrictions presumably impair 
her opportunity to obtain employment at pre-injury wage levels.  Kiernan v. 
Roadway Package System, W.C. No. 4-443-973,  [Industrial Claim Appeals 



Office (ICAO), December 18, 2000].  Claimant’s termination in this  case was 
because she was medically restricted from performing her full duties.

           h.         Once the prerequisites  for TTD are met (e.g., no release to return 
to full duty, MMI has not been reached, a temporary wage loss is occurring and 
there is no actual return to work TTD benefits  are designed to compensate for a 
100% temporary wage loss.  See Eastman Kodak Co. v. Industrial Commission, 
725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. 
App. 1990).  As found, Claimant has not been released to full duty, she has been 
sustaining a 100% temporary wage loss, she has not been offered modified 
employment, and she has not been declared to be at MMI.  Therefore, as found, 
she has been TTD since the date of injury.

ORDER

         IT IS, THEREFORE, ORDERED THAT:
  
 A.   Respondents shall pay for all medical benefits with regard to the 
Claimant’s left elbow, wrist and neck pain, and the limited use of her left arm that 
are authorized, reasonably necessary, and causally related to the her injuries 
occurring on February 28, 2008.  The medical costs shall not exceed the 
amounts permitted by the Division of Workers’ Compensation Medical Fee 
Schedule.
       
          B.        Respondents  shall pay the Claimant temporary total disability 
benefits of $253.33 per week, or $36.19 per day, from February 29, 2008 through 
September 25, 2008, both dates inclusive, a total of 1771 days, in the aggregate 
amount of $6,188. 49,which is payable retroactively and forthwith.  From 
September 26, 2008 until the conditions for cessation or modification of 
temporary disability benefits occur, Respondents shall continue paying the 
Claimant $253.33 per week in temporary total disability benefits.
 
 C. Respondents shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts due and not paid when due.

 D.   Any and all issues not determined herein are reserved for future 
decision.
 
         DATED 

EDWIN L. FELTER, JR. 
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-365-734

ISSUES

 The issues determined herein are claimant’s petition to reopen and 
medical benefits.

FINDINGS OF FACT

1. Claimant was  employed by the employer.  On May 28, 1997, she 
fell on a step, bruising both knees.  On October 30, 1997, she had 
another slip and fall in the employer’s kitchen, in which she twisted her 
back and hit her left knee.  

2. The authorized treating physician was Douglas  McFarland, M.D. 
On March 24, 1998, claimant underwent left knee surgery, consisting of 
a chondroplasty, performed by Thomas Stark, M.D.

3. Dr. Stark concluded that claimant was at maximum medical 
improvement (“MMI”) on October 14, 1998.  His recommendation 
regarding future medical treatment was simply “periodic checks.”  He did 
not mention future surgery.  

4. Claimant ceased working for the employer on January 12, 1999.

5. On January 12, 1999, claimant saw Dr. Stark for a follow up visit.  
At that time, Dr. Stark noted that future treatment could include physical 
therapy and periodic checkups in three-month intervals.  Dr. Stark did 
not mention possible future surgery.  

6. On June 2, 1999, claimant told Dr. McFarland that she had been 
working part time at a school in Pueblo until the school year ended, and 
that she was currently working at an assisted living facility where she 
cooked and passed out medications.  Dr. McFarland determined that 
claimant was at MMI.  He indicated claimant would need post-MMI 
maintenance treatment, including medication, office visits every 2-3 
months to monitor her status, possible Synvisc injections, physical 
therapy and possible future surgery.  He did not expect any surgery to be 
required in the near future.  He also encouraged claimant to lose weight.  
Finally, he imposed permanent restrictions against lifting, pushing or 
pulling over 30 pounds or carrying over 15-20 pounds up or down stairs.  
He also restricted claimant from climbing stairs and ladders or kneeling. 



7. John Tyler, M.D. performed the Division Independent Medical 
Examination (“DIME”) on August 18, 1999.  He agreed that claimant was 
at MMI on June 2, 1999.  He also agreed with the future medical 
recommendations made by Dr. McFarland, stating that claimant would 
need medication monitoring, possible steroid injections and possible 
Synvisc injections.  Dr. Tyler also noted that the left knee in the future 
might require further surgical intervention, which he deferred to Dr. Stark.

8. On October 11, 1999, the insurer filed a final admission of liability 
for post-MMI medical benefits.

9. Dr. McFarland continued to treat claimant with medications and 
rechecks.  A February 16, 2001, magnetic resonance image (“MRI”) 
showed patellofemoral degenerative arthritis and patellar 
chondromalacia.  In 2003, Dr. McFarland provided a series of Synvisc 
injections, which did not provide any symptom relief for claimant.

10. On January 9, 2002, Dr. Sacha performed an IME for respondents.  
Dr. Sacha noted that claimant was markedly overweight and had 
significant pain behaviors.  Dr. Sacha also noted that the surgery 
performed by Dr. Stark was a chondroplasty, and the operative report did 
not indicate any evidence of acute or traumatic injury.  Dr. Sacha 
concluded that claimant’s treatment was not related to any work injury, 
but was instead the result of patellofemoral degenerative changes, 
including those caused by claimant’s  weight and patellar tilt.  He 
recommended home exercises and weight loss.  

11. On July 7, 2003, Dr. McFarland reexamined claimant, who reported 
that her left knee was worse.  She reported that her knee “gave out” and 
she fell two times.  On September 16, 2003, Dr. McFarland 
recommended consideration of a left total knee replacement (“TKR”) at 
some point, but he recommended that claimant lose weight.  

12. On February 1, 2005, claimant had a follow-up IME with Dr. Sacha.  
Dr. Sacha noted that claimant was obese, and had marked pain 
behaviors.  Claimant had a bilateral antalgic gait and used a cane to 
walk.  Dr. Sacha noted that, while claimant’s complaints of pain had 
increased since his last examination, her objective findings had not 
changed.  He continued to conclude that claimant’s symptoms were not 
work-related.  He thought that they were due to obesity, maltracking of 
the patella, degenerative disc disease, and significant deconditioning.  

13. After leaving the employer, claimant has returned to work for three 
employers:  Dillard’s department store, Legacy Commons (a senior 
citizens’ assisted living center), and Summit Christian Academy (a 
school).  Claimant had poor recollection of the dates and duration of her 



employment at these various  employers.  She worked at Dillard’s 
department store for approximately four months.  She did sales in the 
children’s’ department, and worked 10 – 20 hours per week.  She would 
stand 1 -2 hours at a time.  She resigned because of her diabetes, left 
knee pain, and poor eyesight.  At Legacy Commons, claimant served 
meals in the dining room and passed out medications.  She worked 5-6 
hours a day, of which approximately three hours was spent standing.  
Claimant worked part time at Summit Christian Academy for about a 
year.  She read to children and supervised lunch.  She testified that she 
left because the program ended.  

14. On December 3, 2004, claimant reported to Dr. McFarland that she 
had been unable to stand at Dillard’s.  He started her on Cymbalta.

15. In April 2005, claimant was struck in the back with a shopping cart.  
She developed low back pain.

16. On June 21, 2005, a hearing was held before Judge Mattoon on the 
issue of medical benefits.  The July 12, 2005 order concluded that Dr. 
McFarland’s current treatment and prescriptions were reasonable, 
necessary and related to the industrial injury.  The Judge granted 
claimant’s request for treatment with Dr. McFarland and prescription pain 
medication and sleep medication.  

17. Dr. McFarland continued to follow claimant’s knee symptoms.  On 
April 24, 2006, claimant reported to Dr. McFarland that her left knee pain 
had increased in “recent months.”  He referred her to Dr. Davis for an 
orthopedic evaluation.

18. A July 13, 2006 MRI showed no internal derangement, mild stress 
reaction or stress fracture in the lateral tibial plateau, and mild lateral 
compartment patellofemoral degenerative joint disease.  The MRI 
showed some attenuation of the medial meniscus, but no tear of the 
medial meniscus was evident.

19. Dr. Davis recommended against any surgery.    

20. On October 9, 2006, Dr. McFarland reexamined claimant, who 
reported that her knee gave out at times.  He noted that claimant’s 
patella was displaced somewhat laterally in both knees.  

21. On March 8, 2007, claimant sought care from her private physician, 
Dr. Kemling, due to bilateral foot pain.  She did not report any knee 
weakness.



22. On April 2, 2007, Dr. McFarland reexamined claimant and noted 
that Dr. Davis did not feel claimant required any further surgical 
intervention unless she has true locking of the knee.   

23. In May 2007, claimant fell and broke her right ankle.  On May 15, 
2007, Dr. DeGroote examined claimant, who reported a history that she 
had tripped over some carpets at home.

24. On August 20, 2007, claimant returned to Dr. McFarland and 
reported that her knee gave out in the May 2007 fall.

25. On October 15, 2007, claimant sought care from Dr. Kemling due to 
chronic vertigo.  She reported a history of falling two months earlier.  Dr. 
Howe subsequently diagnosed positional vertigo due to the right ear.  

26. On October 18, 2007, claimant saw Dr. DeGroote and reported a 
history of falling two weeks earlier, causing a left shoulder injury.  She 
did not mention any knee problems.  Dr. DeGroote injected the left 
shoulder.

27. On December 13, 2007, claimant returned to Dr. DeGroote for a 
follow-up on her shoulder, and at that time also reported that she had 
developed sudden and severe pain to her left knee.  Dr. DeGroote 
suspected a meniscus tear, and referred claimant for a MRI.    

28. The December 21, 2007, MRI of the left knee showed:  “(1)  
Degenerative changes in the medial compartment of the knee affecting 
the medial meniscus and the medial femoral condyle.  There is 
chondromalacia and small subcortical cysts are present in the femur 
near the midline.  (2)  Moderately severe chondromalacia is present in 
the patella, affecting the medial and lateral facets, with subcortical cyst 
formation and irregularity of the articular cortex and overlying cartilage.”  
The MRI also referred to a possible subacute or old healing incomplete 
fracture.  The radiologist referred to the chondromalacia as “severe” and 
noted that the subcortical cysts extended into the bone marrow.  

29. On January 3, 2008, claimant returned to Dr. DeGroote following 
the MRI, which he interpreted as  showing an undersurface tear of the 
medial meniscus.  This is new pathology, not previously shown on any 
MRI prior to December 21, 2007.  

30. On February 1, 2008, Dr. McFarland reexamined claimant and 
noted that probably only a left TKR would give claimant symptom relief.



31. On February 26, 2008, Dr. DeGroote recommended an arthroscopy 
of the left knee to address the meniscus tear.  The insurer denied the 
authorization of Dr. DeGroote.

32. On April 29, 2008, Dr. McFarland reexamined claimant, who 
reported that her left knee had given out since the previous year.  Dr. 
McFarland referred claimant to Dr. DeGroote to treat the left knee.

33. The preponderance of the record evidence fails  to demonstrate that 
claimant has  suffered a change of condition as a natural consequence of 
her admitted industrial injury.  Claimant has had symptoms since MMI 
and has received post-MMI medical treatment.  Dr. McFarland referred 
to the need for a left TKR, but he referred claimant to the surgeon, Dr. 
DeGroote, for treatment.  Dr. DeGroote has recommended only 
arthroscopy for the suspected medial meniscus tear.  Dr. DeGroote’s 
opinions are more persuasive than those of Dr. McFarland as to the 
nature of claimant’s current injury.  

34. On August 5, 2008, claimant filed her petition to reopen based upon 
the February 26, 2008, recommendation by Dr. DeGroote.

35. The record evidence does not demonstrate that the left medial 
meniscus tear is a natural consequence of the work injury.  The medial 
meniscus tear occurred sometime between the July 13, 2006 MRI and 
the December 26, 2007 MRI.  The record evidence does not 
demonstrate that the meniscus tear resulted from the 1999 injury or from 
a natural consequence of that injury.  A likely event was the May 2007 
fall.  Although claimant later alleged that her left knee “gave out” at the 
time of her May 2007 fall, her history soon after that event was that she 
had “tripped.”  That history to Dr. DeGroote is more persuasive.  
Similarly, claimant’s fall in early October 2007 might have caused the 
meniscal tear.  Claimant’s history was that she “fell.”  She sought 
treatment for and was diagnosed with a vertigo condition.  She did not 
report a history of her knee giving out at that time.  She then had the 
sudden onset of severe left knee pain in December 2007, leading to the 
current recommendation for arthroscopy.  Because of the meniscal tear, 
claimant’s condition is  worse.  That worsening, however, is not a natural 
consequence of the industrial injury.  The recommended arthroscopy is 
not reasonably necessary to relieve the effects of the industrial injury.

CONCLUSIONS OF LAW

1. Section 8-43-303(1), C.R.S., provides  that an award may be 
reopened on the ground of, inter alia, change in condition.  See Ward v. Ward, 
928 P.2d 739 (Colo. App. 1996) (noting that change in condition has been 
construed to mean a change in the physical condition of an injured worker). 



Reopening is  appropriate when the degree of permanent disability has changed, 
or when additional medical or temporary disability benefits  are warranted.  
Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 1988).  Claimant 
has the burden of proving these requirements, see Osborne v. Industrial 
Commission, 725 P.2d 63 (Colo. App. 1986).  Reopening a case is  not warranted 
if, once reopened, no additional benefits may be awarded.  Richards v. Industrial 
Claim Appeals Office, 996 P.2d 756 (Colo. App. 2000); see Industrial 
Commission v.Vigil, 373 P.2d 308 ( Colo. 1962) (where claimant sought to reopen 
to obtain additional PPD benefits, the petition was denied because the claimant 
had not shown increased permanent disability); Brickell v. Business Machines, 
Inc., 817 P.2d 536 (Colo. App. 1990) (reopening is appropriate if additional 
benefits are warranted); Dorman v. B & W Construction Co., supra (while the 
reopening statute permits  the reopening of an award if a worker's  physical 
condition has worsened, a reopening is warranted only if additional benefits may 
be awarded).  Claimant must prove that her change of condition is  the natural 
and proximate consequence of the industrial injury, without any contribution from 
another separate causative factor.  Vega v. City of Colorado Springs, W.C. No. 
3-986-865 & 4-226-005 (ICAO, March 8, 2000).  As found, claimant has failed to 
prove that her claim should be reopened.  The preponderance of the record 
evidence fails to demonstrate that claimant has suffered a change of condition as 
a natural consequence of her admitted industrial injury.  

2. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects of the injury, including treatment 
after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988).  The insurer admitted liability for post-MMI medical benefits, 
but remained free to contest the reasonable necessity of any future treatment.  
Milco Construction v. Cowan, 860 P.2d 539 (Colo. App. 1992).   As found, the 
current surgical recommendation is for arthroscopy for the left medial meniscus.  
As found, claimant has  failed to prove that this  condition and the arthroscopy are 
a natural consequence of the industrial injury.  Determination of liability for a left 
TKR is premature at this time.

ORDER

 It is therefore ordered that:

1. Claimant’s petition to reopen is denied and dismissed.

2. Claimant’s claim for medical benefits for the surgery recommended 
by Dr. DeGroote is denied and dismissed.

DATED:  March 3, 2009   /s/ original signed by:_____________

Martin D. Stuber
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-522-513

ISSUES

 The issues determined herein are whether the claim was reopened and 
claimant’s request for authorization of surgery.

FINDINGS OF FACT

1. Claimant sustained a compensable right shoulder injury on November 15, 
2001.  A December 9, 2001, magnetic resonance image (“MRI”) showed 
mild rotator cuff impingement by the acromion process as  well as mild 
subdeltoid bursitis.  

2. On March 22, 2002, Dr. David Weinstein performed surgery on claimant’s 
right shoulder.  The surgery was an arthroscopic subacromial 
decompression and rotator cuff repair for right rotator cuff tendonitis with 
full-thickness rotator cuff tear.  During the surgery, Dr. Weinstein examined 
the shoulder and noted that the glenoid and humeral heads, biceps 
tendon, subscapular tendon, and inferior glenohumeral ligament were 
intact with no loose bodies in the suboracoid or axillary pouch.  
Dr. Weinstein did not note any evidence of a torn labrum. 

3. Claimant improved following the surgery until July of 2002, when he noted 
increasing pain in his shoulder. 

4. A January 2, 2003, repeat MRI showed distal supraspinatus tendinosis 
and minimal tendinosis of the long head of the biceps tendon.

5. In July of 2003, Dr. Weinstein noted that the pain in claimant’s right 
shoulder had continued for the past year.  Dr. Weinstein interpreted the 
January 2, 2003 MRI to show inflammation of the rotator cuff without 
discreet tearing.  

6. Dr. Weinstein performed a second surgery on September 5, 2003, 
consisting of an arthroscopic subacromial decompression.  The previous 
rotator cuff repair was intact.  

7. By November 6, 2003, approximately eight weeks after the second 
surgery, claimant reported to Physician’s Assistant Raulie that his overall 
pain had worsened.  The pain was  a constant aching deep within the 



shoulder, with a pinching and stabbing sensation associated with 
movement to the side, overhead, backwards, and with repetitive activities.  
Claimant discontinued physical therapy because it aggravated his pain.  
He was very frustrated with his overall outcome.  P.A. Raulie 
recommended a right shoulder MR arthrogram.

8. The second surgery was less successful than the first.  

9. Diagnostic injections had been performed before each of the surgeries 
with a positive outcome each time, which means that the injections failed 
to correctly predict the eventual outcome of the surgeries.   

10.On February 10, 2004, Dr. Orgel performed a Division Independent 
Medical Examination (“DIME”).  Dr. Orgel determined that claimant was 
not yet at MMI and needed the right shoulder MR arthrogram.

11.A right shoulder MR arthrogram was conducted on March 9, 2004.  The 
report noted the previous rotator cuff repair, no evidence of a new rotator 
cuff tear, moderate acromioclavicular arthritis, and no definite evidence of 
glenoid labral injury or bicipital tendon insertion region injury.  The findings 
associated with the glenoid labrum were considered a normal anatomic 
variant.   

12.Dr. Kevin Boehle, an authorized treating physician, reviewed the March 9, 
2004 MRI report and examined claimant on March 16, 2004.  Claimant 
was still complaining of pain, but he had no other significant abnormalities 
on his  range of motion or his MRI scans  to indicate the need for further 
surgical intervention.   Dr. Boehle determined that claimant was at MMI as 
of December 11, 2003, with a permanent impairment rating of 4% of the 
upper extremity.  

13.On March 18, 2004, the insurer filed a final admission of liability denying 
liability for post-MMI medical benefits.

14.The parties  proceeded to a hearing before Administrative Law Judge 
Mattoon, who entered a July 27, 2004, order that closed the claim on July 
27, 2004.

15.On November 24, 2004, claimant filed a petition to reopen his claim based 
on a change of condition.  

16.On January 11, 2005, Dr. Olson reexamined claimant and referred him 
back to Dr. Weinstein.

17.On January 13, 2006, the parties entered into a written stipulation wherein 
the claimant withdrew and dismissed his November 24, 2004 petition to 



reopen this case.  In return for claimant’s withdrawal of the November 23, 
2004 petition to reopen, the insurer agreed to authorize Dr. Weinstein to 
do a follow-up examination.  The parties  agreed upon the identity of the 
authorized providers, if additional treatment were recommended.  On 
January 24, 2006, Prehearing ALJ Purdie approved the stipulation.

18.On April 26, 2006, Dr. Weinstein evaluated claimant and diagnosed 
myofascial pain and rotator cuff inflammation.  He recommended a right 
shoulder injection and physical therapy.  Dr. Weinstein noted that surgery 
might be an option, depending on the claimant’s  response to the injection, 
but that surgery might not alleviate the claimant’s symptoms.  

19.On November 20, 2006, Dr. Weinstein administered the shoulder injection.  
Claimant subsequently underwent physical therapy in December 2006.

20.Dr. Weinstein next saw the claimant on January 10, 2007, at which time he 
noted that despite the cortisone injection and physical therapy, claimant 
still had pain in the anterior and anterosuperior aspect of this shoulder.    
Dr. Weinstein stated:

I told the patient at this point I felt that I do not see any further 
treatment would have a significant chance of alleviating his 
symptoms.  He has  had rest, modification of activity, given it time to 
heal, physical therapy, home exercise program, multiple cortisone 
injections and two surgeries with only temporary improvement.  He 
asked me about another operation but I told him I felt fairly 
pessimistic that this would alleviate his  symptoms due to his failure 
to respond to previous operations.

21.On March 13, 2007, Dr. Daniel Olson, another authorized provider, 
prescribed continued pain medications as “maintenance treatment.”  

22.Another MR arthrogram was conducted on July 27, 2007.  The report 
indicated an increased signal in the supraspinatus tendon that was 
probably secondary to the previous rotator cuff repair, and a labral tear.  
The labral tear was a new finding.  

23.On August 8, 2007, Dr. Weinstein reexamined claimant, diagnosed rotator 
cuff tendonitis, and injected Lidocaine into the claimant’s shoulder.  He 
instructed the claimant to keep careful track of the response to the 
injection.  He told claimant that if the injection provided significant short-
term relief, another surgery would be an option.  Dr. Weinstein noted that 
the two previous  surgeries had not improved claimant, hampering 
expectations for additional surgery.    



24.Claimant reported relief from his symptoms subsequent to the August 8, 
2007 Lidocaine injection.  Claimant testified that he wanted a third surgery.

25.The August 2007 diagnostic injection was not reliable, particularly because 
claimant knew that a positive response was the only one that would lead 
to the further surgical treatment that he desired. 

26.On October 11, 2007, Dr. Robert Watson performed an independent 
medical record review for respondents.  Dr. Watson recommended against 
a third surgery for claimant and concluded that the labral tear was not due 
to the admitted work injury.

27.On October 29, 2007, Dr. Weinstein wrote to indicate that claimant’s 
increased symptoms since January 2007 were due to the work injury.  Dr. 
Weinstein recommended a subacromial decompression as a reasonable 
surgery.  Dr. Weinstein apparently did not have the October 11 report by 
Dr. Watson.

28.On March 24, 2008, Dr. Weinstein again wrote to indicate that claimant’s 
rotator cuff was worse and needed surgery.

29.On July 21, 2008, claimant filed a petition to reopen based upon a change 
of condition.

30.On October 2, 2008, Dr. Watson performed an IME for respondents, 
reiterating that the labral tear was not due to the work injury and claimant 
should not undergo a third surgery.  

31.At hearing, Dr. Watson testified that a positive response to the Lidocaine 
injection was not a good prognostication of the outcome of a third surgery.  
Dr. Watson explained that claimant had previous positive responses to 
injections administered before his  other surgeries, but each surgery 
ultimately failed to alleviate his  symptoms.  Dr. Watson testified that 
claimant’s current symptoms might be attributable to the labral tear. 

32.The record medical evidence does not demonstrate that the labral tear 
identified in the July 27, 2007 MRI scan is related to claimant’s  industrial 
injury.   The previous MRI and MR arthrogram scans conducted on 
December 9, 2001, January 2, 2003, and March 9, 2004 did not identify a 
labral tear.  Dr. Weinstein did not observe a labral tear as he inspected the 
shoulder during claimant’s shoulder surgeries  in 2002 and 2003.  The 
labral tear is a new injury that was not caused by the admitted work injury 
and was not a natural progression of the admitted work injury in this claim. 

33.The third surgery proposed by Dr. Weinstein consists of another 
subacromial decompression, which would not address the labral tear and 



therefore would not address the labral tear as a possible cause of the 
symptoms.  

34.Dr. Watson testified that even if the symptoms were caused by the work-
related injury, a third surgery to address the condition was not reasonable 
given that the two previous surgeries had failed.  In fact, Dr. Watson 
testified, a third surgery may be detrimental to claimant’s  condition.   Dr. 
Watson testified that claimant’s pain will probably continue, but there is no 
treatment for the work-related injury that can remedy this situation.   

35.The stipulation of January 13, 2006, did not voluntarily reopen the case, 
but it constituted an agreement to provide post-MMI medical benefits.  The 
agreement between the parties  expressly provides that claimant would 
withdraw his  November 24, 2004 petition to reopen, but could file another 
petition to reopen in the future as authorized by the statute.  In return for 
withdrawing the petition to reopen, the insurer agreed to authorize Dr. 
Weinstein to do a follow-up examination for recommendations of additional 
treatment.  The parties agreed upon the identity of the authorized 
providers, if additional treatment were recommended.  Dr. Weinstein 
evaluated claimant, administered an injection, and claimant then 
underwent physical therapy.  Dr. Olson continued to prescribe pain 
medications in March 2007, referring to “maintenance treatment.”  The 
insurer continued to pay all of these authorized medical benefits.  The best 
construction of the stipulation and the subsequent events is that the 
insurer agreed to provide post-MMI medical treatment.  Consequently, 
because claimant seeks only determination of the recommendation by Dr. 
Weinstein for additional post-MMI medical treatment to relieve the effects 
of his injury, no petition to reopen is necessary.

36.The preponderance of the evidence fails to demonstrate that another 
subacromial decompression surgery by Dr. Weinstein is reasonably 
necessary to relieve the effects of claimant’s admitted work injury.  Dr. 
Watson’s  opinions are more persuasive.  Claimant has had two failed 
surgeries.  He now has a new labral tear that could be the source of 
increased symptoms.  That labral tear is  not a natural progression of the 
admitted work injury in this claim.  The August 2007 diagnostic injection is 
not reliable, particularly because claimant knew that a positive response 
was the only one that would lead to further treatment.  In January 2007, 
Dr. Weinstein had indicated that no further treatment was  recommended, 
noting that he was pessimistic about a third surgery.  That pessimism is 
warranted.  Although Dr. Weinstein later recommended the third surgery in 
his October 2007 and March 2008 letters, that recommendation is not 
reasonably necessary to cure or relieve the effects  of the admitted work 
injury.  Claimant now has a labral tear that was not caused by the work 
injury and is not a natural progression of the work injury.  The surgery 
proposed by Dr. Weinstein is a subacromial decompression, which will not 



address the non-work-related labral tear.  Another subacromial 
decompression is not likely to relieve claimant’s symptoms.  

CONCLUSIONS OF LAW

1. Claimant argued that no petition to reopen is  necessary.  Claimant 
is  correct, but for somewhat different reasons than he argued.  The July 27, 2004 
order closed the claim.  Claimant petitioned to reopen.  The insurer did not agree 
to reopen, but the parties did stipulate to provide additional medical treatment.  
Pursuant to that agreement, the insurer was liable for medical treatment 
reasonably necessary to relieve the employee from the effects of the injury, 
including treatment after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988).  In Milco Construction v. Cowan, 860 P.
2d 539 (Colo. App. 1992), the Court of Appeals established a two-step procedure 
for awarding ongoing medical benefits  under Grover.  The court stated that an 
ALJ must first determine whether there is substantial evidence in the record to 
show the reasonable necessity for future medical treatment. If the claimant 
reaches this threshold, the court stated that the ALJ should enter "a general 
order, similar to that described in Grover."  The parties satisfied this  step in their 
January 13, 2006 stipulation.  Respondents remained free to contest the 
reasonable necessity of any future treatment.  Milco Construction v. Cowan, 860 
P.2d 539 (Colo. App. 1992).   Consequently, no petition to reopen is required to 
address the reasonable necessity of the requested post-MMI medical treatment.

2. Claimant must prove that an injury directly and proximately caused 
the condition for which benefits  are sought.  Wal-Mart Stores, Inc. v. Industrial 
Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 
1997.  Claimant also must prove that the medical treatment is reasonably 
necessary.  Claimant must prove entitlement to benefits by a preponderance of 
the evidence.  The facts in a workers’ compensation case are not interpreted 
liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, the preponderance 
of the evidence fails  to demonstrate that another subacromial decompression 
surgery by Dr. Weinstein is reasonably necessary to relieve the effects  of 
claimant’s admitted work injury.  

ORDER

 It is therefore ordered that:



1. Claimant’s request for the surgery recommended by Dr. Weinstein 
is denied and dismissed.  

DATED:  March 3, 2009   /s/ original signed by:______________

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-715-022

ISSUES

 Whether Respondents  have overcome the DIME physician’s opinion by 
clear and convincing evidence that Claimant is not at maximum medical 
improvement (“MMI”) because Claimant requires further treatment for his low 
back and that the low back complaints are causally related to the admitted injury 
in this claim.

 Whether Claimant is entitled to additional temporary total (“TTD”) and/or 
temporary partial disability (“TPD”) benefits if Claimant is found not to be at MMI.

 If Claimant is found to be at MMI, whether Claimant should be returned to 
the DIME physician for an impairment rating.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the Judge finds as fact:

1. Claimant incurred an admitted work-related injury to his  right ankle 
on or about June 12, 2006.  Claimant was referred to EmergiCare for treatment 
on June 14, 2006, at which time he was diagnosed with a sprained right ankle. 

2. Claimant continued to receive treatment and was  ultimately referred 
to an Orthopedist, Dr. John Shank.

3.Claimant saw Dr. Shank on August 16, 2006, at which time Dr. Shank 
recorded, inter alia, “He denies any numbness or tingling about his right foot or 
other symptoms for that matter.”

4.Dr. J. Stephen Gray was the Claimant’s authorized treating physician.  
On February 7, 2007, Dr. Gray placed the Claimant at maximum medical 
improvement and provided the Claimant with an impairment rating.  Up to 



February 7, 2007, Claimant had not complained of nor had he been treated for 
any back issues related to his work-related injury.

5. The first record of a complaint of back pain by the Claimant is in a 
physical therapy record dated April 7, 2007.  

6. Claimant underwent surgery on his right ankle by Dr. Shank on May 
23, 2007.  Claimant was examined by Dr. Gray on May 30, 2007.  Dr. Gray 
stated in his  report of that date that the work-related diagnosis was “status 
post right ankle surgery”.

7. Claimant was seen for physical therapy on July 27, 2007.  At that time, 
Claimant told the therapist that he wanted to go back to work and that his 
primary complaint was pain in the front of his  ankle resulting in him being 
unable to wear a regular shoe due to the pain.

8. Dr. Robert Maisel, M.D, an authorized treating physician, evaluated 
Claimant on January 28, 2008 and placed Claimant at MMI as of that date.  In 
his review of the medical records from Claimant’s  prior treatment Dr. Maisel 
noted that in October 2007 Claimant had begun to complain of multiple right 
lower extremity complaints. Dr. Maisel noted that a lumbar MRI was done on 
October 25, 2007 and showed a right L5-S1 disc protrusion compressing the 
S1 nerve root.  Dr. Maisel assigned a 13% impairment of the right ankle and 
opined that the remainder of Claimant’s complaints were not specifically 
related to the injury of June 2006. 

9. On December 3, 2007 Claimant saw Dr. Marc Steinmetz, M.D. for an 
independent medical examination.  Claimant told Dr. Steinmetz that he had 
been complaining of back pain all along but that the physician had not written 
down his complaints.  Claimant acknowledged to Dr. Steinmetz that a 
translator was present at the he was examined by Dr. Shank in August 2006.  
Dr. Steinmetz opined that Claimant’s low back pain was not, to a reasonable 
degree of medical probability, related to the June 2006 injury.

10.Claimant saw Dr. William S. Griffis, D.O. on October 9, 2008 for a 
DIME.  Dr. Griffis reviewed medical records from physical therapy in April 
2007, EmeriCare in May 2007 and records from Dr. Reasoner documenting 
complaints of sciatica or right lower extremity symptoms extending into the 
right buttock and low back region.  Dr. Griffis did not reference any medical 
reports prior to April 2007 as documenting complaints  of right lower extremity 
or low back complaints.

11.Dr. Griffis opined that Claimant was not at MMI because of the need for 
additional treatment for the low back complaints and recommended a lumbar 
epidural injection and the use of a lumbar support at work.  Dr. Griffis opined 
that the low back complaints were 100% related to the injury of June 2006 
based upon medical records documenting complaints of low back pain in April 



2007 and Claimant’s adamant statement that he developed low back pain 
immediately after the June 2006 injury.

12.Claimant testified at hearing that he told the physician at Emergicare 
when initially referred there for treatment after the June 2006 injury that he 
hurt his foot and back.  Claimant’s testimony and representation to Dr. 
Steinmetz and Dr. Griffis that he had low back complaints beginning 
immediately after the June 2006 injury is not credible.  Claimant did not begin 
to complain of low back pain until April 2007.

13.Dr. Griffis  did not provide Claimant with an evaluation of or an 
impairment rating for the right ankle injury.

14.Dr. Steinmetz testified that Dr. Griffis’ opinion on the causal relationship 
of Claimant’s  low back complaints to the June 2006 injury is in error because 
it is inconsistent with the medical records that do not document any complaint 
of low back pain until April 2007 and the records from physicians, specifically 
Dr. Shank’s report of August 2006, where Claimant denied any complaints 
other than his right ankle.  Dr. Steinmetz testified that Dr. Griffis’ opinion lacks 
justification for his  deviation from the medical records and his failure to 
address the fact that Claimant did not complain of low back pain until April 
2007 in reaching his opinion that Claimant’s  low back pain was 100% related 
to the June 2006 injury.  The ALJ finds the opinions  and reasoning of Dr. 
Steinmetz regarding Dr. Griffis’ opinion on causal relationship of the low back 
pain to the June 2006 injury to be persuasive.

15.The ALJ finds that Respondents have overcome the opinion of the 
DIME physician, Dr. Griffis, that Claimant’s low back pain is related to the 
June 2006 injury and that Claimant is not at MMI as a result of the need for 
additional treatment for the low back pain.

16.Claimant reached MMI as of January 28, 2008 for the effects of his 
June 12, 2006 injury to his right ankle as determined by Dr. Maisel.

17. Insurer filed a Final Admission of Liability on February 28, 2008.  In this 
Final Admission, Insurer admitted for TTD benefits  for the period from May 23, 
2007 through January 28, 2008, the date of MMI.

CONCLUSIONS OF LAW

18. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings  as unpersuasive.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).



19. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

20. Sections 8-42-107(8)(b)(III) and (c), C.R.S. provide that the finding 
of a DIME physician selected through the Division of Workers' Compensation 
shall only be overcome by clear and convincing evidence. Clear and convincing 
evidence is highly probable and free from serious or substantial doubt, and the 
party challenging the DIME physician's finding must produce evidence showing it 
highly probable the DIME physician is incorrect.  Metro Moving and Storage Co. 
v. Gussert, 914 P.2d 411 (Colo.App. 1995).  A fact or proposition has been proved 
by clear and convincing evidence if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Metro 
Moving & Storage Co. v. Gussert, supra.  A mere difference of opinion between 
physicians fails to constitute error.  See, Gonzales v. Browning Ferris Indust. of 
Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).  

The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more 
reliable medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 
590 (Colo. App. 1998). The DIME physician is  required to identify and evaluate 
all losses and restrictions which result from the industrial injury as part of the 
diagnostic assessment process.  Qual-Med v. Industrial Claim Appeals Office, 
supra.   

21. As found, Respondents have produced evidence in the form of 
records from the treating physicians and the reports and opinions of Dr. 
Steinmetz showing that it is highly probable that Dr. Griffis’ opinion that 
Claimant’s low back pain is related to the June 2006 injury is incorrect.  Dr. Griffis 
relies  upon a complaint of low back pain that does not begin until April 2007, 
some 10 months after the occurrence of the injury, and the Claimant’s  non-
credible assertion that he has complained of low back pain since immediately 
after the injury.  Dr. Griffis’ reliance on these elements to support an opinion that 
Claimant’s low back pain is related to the June 2006 injury fails the underlying 
assumption that a DIME physician will provide a more reliable medical opinion on 
the issues of MMI, permanent impairment and the causal relationship of medical 
conditions related to the assessment of MMI and impairment.  Dr. Griffis fails  to 
account for the fact that medical documentation is lacking for any complaint of 
low back pain prior to April 2007 and, in fact, Claimant essentially denied any 
such complaint to Dr. Shank in August 2006.  Dr. Griffis’ causation opinion fails to 
provide any probable basis  for relating Claimant’s low back pain to the June 2006 
injury.



22. Claimant’s entitlement to TTD or TPD benefits ends once he 
reaches MMI.  Sections 8-42-105(3)(a) and 8-42-106(2)(a), C.R.S.   As Claimant 
reached MMI as of January 28, 2008, Claimant is not entitled to TTD or TPD 
benefits after that date.

23. In light of the above findings and conclusions that Respondents’ 
have overcome the DIME physician’s opinion, the ALJ need not address 
Respondents’ argument that consideration of the issue of causation of the 
Claimant’s low back pain is barred by the doctrines  of issue preclusion or claim 
preclusion.

24. Because Dr. Griffis did not provide an impairment rating for the right 
ankle, Claimant should be returned to Dr. Griffis for a follow up evaluation and 
assignment of an impairment rating of the right ankle at the expense of 
Respondents.  WCRP 11-7, Williams v. Kunau, 147 P.3d 33 (Colo. 2006). 

ORDER

 It is therefore ordered that:

 Respondents have overcome the DIME physician opinion that Claimant’s 
low back pain is  causally related to the June 12, 2006 injury that is the subject 
matter of this claim.  Claimant reached MMI as of January 28, 2008.

 Any and all claims for TTD or TPD benefits from and after January 28, 
2008 are denied and dismissed.

 Claimant shall be returned to Dr. William S. Griffis for a follow up DIME 
evaluation to provide Claimant with an impairment rating for the right ankle injury 
at the expense of Respondents.

All matters not determined herein are reserved for future determination.

DATED:  March 3, 2009

       Ted A. Krumreich

Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-733-219



ISSUES

The issues to be determined by this  decision concern claims for 
dependents’ benefits, paternity, applicable offsets, and apportionment of benefits 
among the dependents.  

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

1. Claimant Wiggins appeared as legal guardian and on behalf of her 
minor granddaughter AB, whose date of birth is June 1, 1995.  Claimant 
Smith appeared as legal guardian and on behalf of her minor children DB 
and DAB, who are twins with a date of birth of February 22, 1999.  
Claimant Williams appeared as legal guardian and on behalf of her minor 
son DSB, whose date of birth is May 22, 2003.  Claimant Sapp appeared 
as legal guardian and on behalf of her minor children SS, whose date of 
birth is  July 2, 1994, and HS, whose date of birth is  July 24, 1997.  
Claimant Reid, who failed to appear, is the legal guardian of her minor 
daughter JB, whose date of birth is February 17, 2001.  

2. On November 14, 2008, the Office of Administrative Courts  (OAC) 
served a Notice of Hearing upon Claimant Reid that was mailed to the 
address on file with OAC, which is  the same address on the prehearing 
conference orders entered previously in this  matter.  Claimant Reid 
received proper notice of the hearing under OACRP 23.  

3. Prior to commencement of the hearing, respondents’ counsel twice 
attempted to contact Claimant Reid at her known valid telephone number.  
Finally, the Judge delayed commencement of the hearing by fifteen 
minutes to allow additional time for Claimant Reid to call into the 
conference call.  The Judge credits  the representation of respondents’ 
counsel in finding that she had received a telephone call from Claimant 
Reid the day before the hearing and that Claimant Reid had been 
provided with the conference call information and number to allow her to 
participate by telephone if she chose to do so.  Claimant Reid understood 
how to appear for the hearing but failed to appear.    

4. The parties appeared for hearing before Administrative Law Judge 
Bruce C. Friend on December 11, 2007.  Judge Friend entered Temporary 
Orders on January 8, 2008.  Insurer has paid death benefits to each 
respective claimant pursuant to Judge Friend’s Temporary Orders.  Judge 
Friend directed insurer to make a good faith effort to locate and provide 



notice to the putative eighth dependent, then thought to reside in Atlanta, 
Georgia.

5. The Judge credits  the testimony of Insurer’s  Senior Claims 
Adjuster, Chuck Driscoll, in finding the following: Insurer paid to run an ad 
(Respondents’ Exhibit H) in the Atlanta Journal-Constitution, the largest 
circulation newspaper in the Atlanta area.  The ad was sufficient to comply 
with the Judge Friend’s directive in the Temporary Orders.  Insurer ran the 
ad for three days, Sunday, Tuesday and Thursday, beginning on October 
26, 2008.  No one responded to the ad.  Insurer thus complied with Judge 
Friend’s directive in the Temporary Orders to make a good faith effort to 
locate any putative eighth dependent thought to reside in Atlanta, Georgia, 
and to provide notification to any guardian of such dependent.      

6. Driscoll, entered into evidence an accounting of death benefits  paid 
and presented testimony explaining said payments.  Crediting Driscoll’s 
testimony, insurer has held in trust the 1/8th share of death benefits 
potentially payable to the putative eighth dependent per the terms of 
Judge Friend’s Temporary Orders.

7. In his Temporary Orders, Judge Friend ordered insurer to obtain 
wage records from decedent’s  concurrent employer.  Insurer filed these 
records into evidence as Respondents’ Exhibit C.  The Judge adopts the 
stipulation of the parties to an average weekly wage (AWW) of $1,395.03, 
which is  based on all of decedent’s  known earnings at the time of death.  
This  AWW entitles the dependents to the maximum death benefit paid at 
the weekly rate of $753.41.

8. In his  Temporary Orders, Judge Friend directed insurer to 
coordinate any payment of benefits in this matter with the Division of Child 
Support Enforcement.  At the time the Temporary Orders were entered, 
there were two existing child support liens.  Respondents filed 
(Respondents Exhibit M) a Notice of Inactivation of Administrative Lien 
and Attachment for two liens inactivated effective December 13, 2007.  
Pursuant to these inactivation notices, insurer has paid all conditional 
benefits directly to the claimants as set forth in Exhibit G, the accounting 
of benefits.

9. With the exception of benefits paid to Claimant Reid, insurer has 
conditionally paid each claimant an equal portion of death benefits from 
the date of decedent’s  death in this  matter.  Under the Temporary Orders, 
Claimant Reid received death benefits on behalf of JB.  

10. Prehearing Administrative Law Judge Craig C. Eley (PALJ Eley) 
held prehearing conferences on May 13 and July 2, 2008. PALJ Eley 
entered a Prehearing Conference Order on May 15 and on July 2, 2008, 
directing Claimant Reid to comply with orders concerning paternity testing 



requested by the other claimants.  Claimant Reid failed to comply with the 
orders of PALJ Eley.  By Order of October 7, 2008, PALJ Eley terminated 
death benefits  paid to Claimant Reid.  Respondents filed copies of these 
orders (Respondents’ Exhibits I-K).  Claimant Reid’s appearance at the 
hearing in this  matter would have been for the purposes of appealing or 
otherwise challenging PALJ Eley’s  Order of October 7, 2008.  The Judge 
adopts and incorporates  herein the October 7, 2008, Order of PALJ Eley.  
The Judge finds  that good cause exists, based on the prehearing 
conference orders, as  well as upon Claimant Reid’s  failure to appear at 
the hearing in this matter, to permanently adopt PALJ Eley’s Order of 
October 7, 2008.  The Judge thus terminates death benefits paid to 
Claimant Reid in accordance with PALJ Eley’s  Order of October 7, 2008.  
Insurer properly paid death benefits to Claimant Reid pursuant to the 
Temporary Orders previously entered in this matter.  Any claim by the 
other claimants for redistribution of those benefits  to the other claimants 
should be denied and dismissed.  

11. Crediting the testimony of Claimant Wiggins, decedent was the 
natural father of the minor child, AB, who was the product of a legal 
marriage.  Documentary evidence establishes that decedent’s  name 
appears on the birth certificate of AB.  Claimant Wiggins’ testimony 
establishes that decedent contributed to AB’s support and that no other 
party was responsible for her support at the time of the decedent’s death.

12. Crediting the testimony of Claimant Smith, decedent was the 
natural father of the minor children, DB and DAB.  Documentary evidence 
establishes that decedent’s name appears on the birth certificates of DB 
and DAB.  Claimant Smith’s testimony establishes that decedent 
contributed to the support of DB and DAB and that no other party was 
responsible for their support at the time of decedent’s death.

13. Crediting the testimony of Claimant Sapp, decedent was the natural 
father of the minor children, SS and HS.  Documentary evidence 
establishes that decedent’s name fails to appear on the birth certificates of 
SS and HS.  Decedent however publicly acknowledged SS and HS as his 
own children and contributed to their support during his lifetime.  Decedent 
legally acknowledged SS and HS as his  own children, and a court order of 
parental support was entered on their behalf.  Claimant Sapp’s testimony 
establishes that decedent contributed to the support of SS and HS and 
that no other party was responsible for their support at the time of 
decedent’s death.

14. Crediting the testimony of Claimant Williams, decedent was the 
natural father of the minor child, DSB.  Documentary evidence establishes 
that decedent’s name appears on the birth certificate of DSB and that 



paternity was established by genetic testing.  Claimant Williams’ testimony 
establishes that the decedent contributed to the support of DS

15. The Judge finds it more probably true that Claimant Wiggins, 
Claimant Smith, Claimant Sapp and Claimant Williams have each 
established through testimony and documentary evidence that they are 
entitled, as the guardians of the respective minor children, to receive 
death benefits as a result of the decedent’s death.  The Judge adopts the 
stipulation of Claimant Wiggins, Claimant Smith, Claimant Sapp and 
Claimant Williams and divides the weekly death benefit of $753.41 equally 
among the six minor children, AB, DB, DAB, DSB, SS, and HS, with one-
sixth of the death benefit paid on behalf of each minor child.

16. Respondents have raised the issue of entitlement to offsets  against 
benefits paid the minor children through Social Security Administration 
based upon decedent’s death.  The parties have reserved this issue for 
future resolution.  If the parties arrive at an agreement regarding the 
respondents’ right to offsets in this  matter, a Stipulation shall be prepared 
and submitted for approval.  If they are unable to reach a Stipulation, the 
parties reserve the right to litigate this issue at a future hearing.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

A Workers' Compensation case is decided on its merits.  Section 
8-43-201, supra.  The Judge's factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385 (Colo. App. 2000).



Pursuant to §8-42-114, supra, decedent’s dependents are entitled to death 
benefits payable at the rate of sixty-six and two-thirds percent of the decedent’s 
AWW.

Here, the Judge found it more probably true that Claimant Wiggins, 
Claimant Smith, Claimant Sapp, and Claimant Williams, as guardians of the 
respective minor children, are entitled to receive death benefits as a result of the 
decedent’s death.  The Judge found it equitable to divide the weekly death 
benefit of $753.41 equally among the six minor children, AB, DB, DAB, DSB, SS, 
and HS, with one-sixth of the death benefit paid on behalf of each minor child. 

The Judge concludes that any claim for benefits as to the putative 
dependent believed to reside in Atlanta, Georgia, should be denied and 
dismissed.   

The Judge adopts as his final order the October 7, 2008, Order of PALJ 
Eley.  Claimant Reid had adequate and proper notice of the hearing in this 
matter.  Claimant Reid failed to appear to appeal or challenge the PALJ Eley’s 
Order.  The Judge concludes that the claim of Claimant Reid on behalf of JB 
should be denied and dismissed, effective July 2, 2008. 

As found, the Colorado Division of Child Support Enforcement Office, 
effective December 13, 2007, has inactivated all administrative liens against 
death benefits  payable under this claim. The Judge concludes that insurer should 
pay death benefits directly to the claimants  who are entitled to such benefits 
under this order.

The Judge concludes that insurer should pay death benefits  in the weekly 
amount of $753.41, divided equally among the six minor children, AB, DB, DAB, 
DSB, SS, and HS, and payable on behalf of each minor child to their respective 
legal representatives: Claimant Wiggins, Claimant Smith, Claimant Sapp and 
Claimant Williams.  Insurer should distribute to the minor children in equal one-
sixth amounts as set forth above any and all benefits withheld for the putative 
dependent and for JB.   Insurer further should re-calculate past due benefits 
based on the corrected AWW and distribute such benefits  in equal one-sixth 
amounts as may be due.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Insurer shall pay death benefits, subject to statutory offsets, in the 
weekly amount of $753.41, divided equally among the six minor children, AB, DB, 
DAB, DSB, SS, and HS.  Insurer shall pay such death benefits on behalf of each 
minor child directly to the respective child’s  legal representative as determined 
herein: Claimant Wiggins, Claimant Smith, Claimant Sapp or Claimant Williams.  



2. Insurer shall distribute to the minor children in equal one-sixth 
amounts as  set forth above any and all benefits  insurer withheld on behalf of the 
putative dependent and on behalf of JB.   

3. Insurer shall re-calculate past due benefits based on the corrected 
AWW and distribute such benefits  in equal one-sixth amounts in accordance with 
Paragraph 1 of this Order.

4. Any claim for benefits  on behalf of the putative dependent believed 
to reside in Atlanta, Georgia, is denied and dismissed.  

5. The claim of Claimant Reid on behalf of JB is denied and 
dismissed, effective July 2, 2008.  

6. Any claim by claimants for redistribution of death benefits  paid to 
Claimant Reid pursuant to Temporary Orders is denied and dismissed.

7. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

8. Issues not expressly decided herein are reserved to the parties for 
future determination.    

DATED:  _March 3, 2009_

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-764-455

 ISSUES 

 The issue determined herein is compensability.  The parties stipulated to 
temporary total disability (“TTD”) benefits and to an average weekly wage of 
$247.50.

FINDINGS OF FACT

1.Claimant suffered preexisting low back problems since August 2004 
when she suffered an industrial injury in New York while restraining a disturbed 
child.  She underwent surgery on March 18, 2005, for a microdiscectomy at L5-
S1.  She had subsequent physical therapy and continuing treatment.



2.Claimant suffered two motor vehicle accidents at some time in 2005 or 
2006.  In the first accident, she injured her neck only.  In the second accident, 
she suffered low back and neck injuries  and sought chiropractic care in New 
York.

3.On July 19, 2006, claimant sought care from Dr. Suddaby, reporting that 
she injured her low back while lifting on July 3, 2006.  A July 20, 2006, computed 
tomography (“CT”) scan showed a disc protrusion at L5-S1 impinging the neural 
foramina.  A July 24, 2006, magnetic resonance image (“MRI”) showed the L5-S1 
disc protrusion with left-sided neural impingement.  Dr. Suddaby concluded that 
the disc injury was a consequence of the original industrial injury and the motor 
vehicle accident caused only a strain.  Dr. Suddaby and Dr. Lewis both 
recommended a fusion surgery, but claimant declined the surgery.

4.In early 2008, claimant moved to Colorado.  On April 28, 2008, she 
sought treatment at Memorial Hospital emergency room, reporting a history of left 
low back pain for three weeks and then a pop in her low back the previous day.  

5.On May 7, 2008, claimant returned to Memorial Hospital emergency 
room, reporting that she had suffered bilateral radiating leg pain for 12 hours.  
While in the hospital, she also fell out of the hospital bed.

6.Claimant started work for the employer in approximately May 2008 as a 
photo technician.  She subsequently became a cashier.

7.On July 4, 2008, claimant assisted a customer in exchanging propane 
tanks.  She lifted and carried the tank, which weighed 35-40 pounds.  She 
twisted, suffering a pop in her right low back.  Claimant returned to work and 
called for her supervisor.  In approximately 20 minutes, she reported to her 
supervisors that she hurt her back on a propane exchange.  Claimant went 
home.

8.On July 4, 2008, claimant sought care at Memorial Hospital emergency 
room.  She reported a history of lifting the propane tank and twisting, causing a 
pop and pain in both legs.  Nurse Practitioner Fleming noted malalignment of 
claimant’s sacroiliac (“SI”) joint, a different problem than her previous L5-S1 disc 
injury.  Claimant received pain medications.

9.On July 5, 2008, claimant contacted her supervisor, “Felicia,” to report 
the injury.  On July 6, she called “Mike,” the store manager, to report her injury.  
On July 7, 2008, she met Mike and completed the report of injury forms.  

10.Dr. Higgins  first examined claimant on July 8, 2008.  She reported the 
history of injury lifting the propane tank.  Dr. Higgins prescribed medications.

11.On July 10, 2008, Dr. Boyer examined claimant, who reported the 
history of the July 4 accident lifting and twisting with the propane tank.  X-rays 



showed L5-S1 narrowing.  Dr. Boyer diagnosed right hip strain and thought that 
the problem was not degenerative disc disease or sciatica.  

12.On July 14, 2008, claimant sought treatment at Memorial Hospital.  Dr. 
Higgins diagnosed chronic low back pain with acute exacerbation.

13.On July 18, 2008, claimant returned to Memorial Hospital.  Physician’s 
Assistant Waldron examined claimant and obtained an orthopedic consultation by 
Dr. Meinig.  Claimant reported the history of the work injury.  The diagnosis was 
acute onset of low back pain.  Claimant was administered a right L5-S1 facet 
injection.

14.On July 28, 2008, Dr. Masferrer provided a neurosurgical consultation.  
Dr. Masferrer strongly recommended against surgery.  He noted that claimant’s 
right-sided symptoms were not concordant with the MRI findings of left-sided 
impingement.  He also noted the diffuse nature of claimant’s symptoms, the 
failure of her previous surgery, and the failure of the epidural steroid injection.

15.Dr. Higgins testified by deposition that the July 4, 2008, incident with 
the propane tank temporarily exacerbated claimant’s preexisting condition, 
accelerating her need for medical care for the preexisting condition.

16.The preponderance of the evidence demonstrates that claimant 
suffered an accidental injury on July 4, 2008, arising out of and in the course of 
her employment.  Claimant made a prompt report of the injury.  She provided a 
consistent history to her physicians.  She clearly had the preexisting L5-S1 disc 
problem.  Nevertheless, she suffered a July 4 injury to her right SI joint or an 
aggravation of her L5-S1 disc problem.  At the least, the injury accelerated 
claimant’s need for medical treatment and is compensable.



CONCLUSIONS OF LAW

1. Claimant must prove that she is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is  compensable.  H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits  by a 
preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is  that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As  found, 
claimant has proven by a preponderance of the evidence that she suffered an 
accidental injury on July 4, 2008, arising out of and in the course of her 
employment.

ORDER

 It is therefore ordered that:

1.The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers for the work injury.

2.The insurer shall pay to claimant TTD benefits at the rate of $165 per 
week commencing July 11, 2008, and continuing thereafter until modified or 
terminated according to law.

3.The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

4.All matters not determined herein are reserved for future determination.

DATED:  March 4, 2009  

Martin D. Stuber
Administrative Law Judge
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STATE OF COLORADO

W.C. No. 4-494-137

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

Claimant,

v.

Employer,

and

SELF-INSURED

Self-Insured Respondent.

 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on February 19, 2009, in Denver, Colorado. 
No testimonial evidence was taken.  The matter was submitted on the exhibits 
admitted into evidence and briefs to be filed post-hearing. The proceedings were 
digitally recorded (reference: 2/19/09, Courtroom 4, beginning at 1:33 PM, and 
ending at 2:06 PM).   

 At the conclusion of the hearing, the ALJ established a briefing schedule:  
Claimant’s opening brief to be filed within 5 working days; Respondent’s answer 
brief to be filed within 5 working days of the opening brief; and, Claimant’s reply 
brief to be filed within 3 working days of the answer brief.  The opening brief and 
the answer brief were filed on February 27, 2009.  Claimant filed no timely reply 
brief.  The matter was deemed submitted for decision on March 5, 2009.

ISSUES
 
The issues to be determined by this  decision concern: (1) whether the doctrine of 
claim preclusion bars the Claimant from reopening his 2001 claim (W.C. No. 



4-494-137); if not, has the Claimant sustained his burden of proving a change or 
worsening of condition, thus, warranting a reopening of that claim?

 
FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

Preliminary Findings

 1. The Claimant sustained an admitted compensable on the job injury 
while working within the course and scope of his  employment on February 23, 2001 
(W.C. No. 4-494-137).

 2. On that date, the Claimant sustained multiple injuries to his right 
shoulder, left knee and upper lower back.  This was a specific traumatic injury and 
not an occupational disease.

 3. An MRI (magnetic resonance imaging) of the left knee was taken on 
March 2, 2001.

 4.  Peter Gehret, M.D., performed a medial menisectomy with 
chondroplasty of the patella, medial femoral condyle, debridement of the medial 
meniscus and biopsy of crystalline deposits on April 5, 2001.

 5. Dr. Gehret released the Claimant to go back to his job with the 
Employer, working on the ramp at full duty without restrictions  at that time.  He gave 
the Claimant a rating of 28% impairment of the left lower extremity (LLE).
 
 6.  Respondent filed a Final Admission of Liability ((FAL), based upon 
Dr. Gehret's report of maximum medical improvement (MMI), January 8, 2002, and 
his 28% LLE rating.  Respondent did not admit for any ongoing medical 
maintenance of any nature whatsoever, other than a statement that liability for 
future medical benefits  was limited to that specified in Dr. Gehret’s  attached 
report of December 14, 2001, which indicated that future medical benefits were 
“N/A” (not applicable).  The ALJ infers and finds that this  was a denial of post-
MMI maintenance medical benefits.
.
 7. The Claimant returned to work and performed his full duties without 
any restrictions on his left knee.  He did not have any additional problems with the 
left knee until he had an additional injury on September 5, 2005, which was the 
subject of W.C. No. 4-662-067.

 8. By Order dated March 2, 2006, ALJ Bruce Friend found the 
Claimant's injuries  of September 5, 2005 (W.C. No. 4-662-067) to be compensable.  



One of the injuries that the Claimant sustained on that date was an injury to his left 
knee.  This was a specific traumatic injury and not an occupational disease.

 9. In 1994, prior to going to work with United Airlines, Claimant had 
sustained a non-industrial injury to his left knee for which he had arthroscopy 
surgery by Phillip Stull, MD.   This was before his date of hire with the 
Respondent.  This is not a factor in Claimant’s need for total left knee replacement 
because there is no medical support making it a factor.  ALJ Michael Harr, in a 
September 7, 2006 Order, did not apportion any part of the need for total left knee 
replacement to the 1994 non-industrial injury.

 10. After the injury of September 5, 2005, Phillip Stull, M.D., Jeffrey 
Sabin, M.D., and Robert Kawasaki, M.D., all indicated that the Claimant needed a 
total knee replacement of his left knee.

 11. Claimant filed a Petition to Re-Open the 2001 claim, dated 
September 11, 2006, four days after ALJ Michael Harr apportioned 50% of the 
Claimant’s need for total left knee replacement to the 2001 injury (Harr Order of 
September 7, 2006).

Claim Preclusion
 
 12. In the hearing before ALJ Harr on June 28, 2006, Respondent 
requested apportionment of the need for the knee replacement surgery to 
preexisting conditions of the Claimant.  ALJ Harr, after taking testimony and 
evidence, specifically found that 50% of the need for the knee surgery was due to 
the preexisting injury sustained on February 24, 2001, and 50% was due to the 
September 5, 2005 injury.  In a nutshell, ALJ Harr determined that the same 
Respondent is responsible for the totality of the knee replacement surgery due to 
both the February 24 2001 injury and the September 5, 2005 injury.  Respondent 
now argues that ALJ Harr’s 50% apportionment to the February 24, 2001 injury 
was dicta as far as the 2001 injury was  concerned because W.C. No. 4-494-137 
was not before ALJ Harr.  Neither party advanced an occupational disease theory.  
The ALJ infers and finds  that it would not have been appropriate for ALJ Harr to 
apportion 50% to the 2005 injury without apportioning the other 50% to a previous 
industrial injury, or to an unknown preexisting condition.
 
 13. At the hearing of June 28, 2006, Respondent designated the issue of 
apportionment of the need for the total left knee replacement.   ALJ Harr entered a 
decision on September 7, 2006, indicating that apportionment was appropriate.  
ALJ Harr, in his Conclusions of Law, concluded that Respondent sustained its 
burden of proof for establishing the extent to which a prior industrial injury was a 
causative factor for purpose of apportionment.  Upon the record before him, ALJ 
Harr made a determination that 50% of the Claimant's need for a total knee 
replacement surgery was attributable to the injuries sustained on February 24, 2001 



and 50% due to the injury of September 5, 2005.  ALJ Harr did not apportion any of 
the need for surgery to any effects of the injury that the Claimant sustained in the 
non-industrial injury in 1994.  Respondent’s argument that the 50% apportionment 
to the 2001 injury was dicta is  contradictory to the Respondent’s request for 
apportionment to the 2001 injury, which ALJ Harr actually did.  ALJ Harr noted two 
separate and distinct traumatic injuries and not an occupational disease.  ALJ Harr 
made no adjudication on the issue of change of condition, or worsening of condition 
with respect to the 2001 injury unless logic could be stretched to consider the 50% 
apportionment to the 2001 injury as  an implicit adjudication that there had been a 
worsening of condition in a case that was not before ALJ Harr at the time.  

 14.  Respondent took the position at the hearing on the 2005 injury that 
the Claimant's need for a knee replacement was due to a preexisting condition be it 
industrial or non industrial.   ALJ Harr found that the Respondent had sustained the 
burden of proof of showing that the Claimant's  need for the additional knee re-
surgery was due to a preexisting condition.  However, the ALJ went on to conclude 
and specifically found that 50% of the need for the knee surgery was due to the 
2001 traumatic injury and that none of the requirements for the knee surgery were 
due to the 1994 injury.  ALJ Harr did not mention “occupational disease.  If he had, 
the 50% apportionment to the 2001 injury would have required more analysis  of a 
substantial, permanent aggravation of the Claimant’s condition by virtue of the 
2005.  There was no such analysis.  ALJ Harr entered Conclusions of Law, stating 
that 50% of the need for the knee surgery was due to the 2001 claim.

 15.  Respondent further takes the position that the doctrine of claim 
preclusion should keep the Claimant from filing a Petition to Reopen his  claim of 
2001 which was separate, distinct and apart from the injury of September 2005.  
Both of these claims are admitted claims, they both involved multiple body parts 
and the issue as to whether or not the Respondent would be able to apportion 
medical treatment to a previous claim or was due to a previous  non industrial injury 
was not decided until ALJ Harr's order of September 8, 2006.  ALJ Harr entered his 
Order, apportioning 50% of the responsibility for the total knee replacement to the 
February 23, 2001 injury, and the Claimant's Petition to Re-open that claim was 
filed immediately thereafter.   

 16. The Claimant has had two separate and distinct injuries, one in 2001 
and another in 2005.  In retrospect and by virtue of ALJ Harr’s order of September 
7, 2006, 50% of the need for total left knee replacement was apportioned to the 
2001 injury.

 17. There is an identity of all factors, other than traumatic injuries 
themselves, required for application of the doctrine of claim preclusion.  The 
medical issue of the need for total left knee replacement is identical to the issue of 
apportionment actually litigated before ALJ Harr, wherein ALJ Harr apportioned 
50% of the need for the knee replacement to the 2001 injury.   The Employer herein 
was a party, or was in privity with the Claimant in the prior proceeding.  There is a 



final award on the merits  in the prior proceeding (Respondent argues that ALJ 
Harr’s apportionment of 50% of the need for left knee replacement was dicta).  
Claimant, however, only had an opportunity to litigate the 2005 injury (W.C. No. 
4-662-067), since that was the only claimed injury before ALJ Harr at the time.   
Therefore, the ALJ finds  that there is an identity of all matters other than the injuries 
themselves. Also, there was no final award as to 50% of the need for knee 
replacement apportioned to the 2001 injury. Although, ALJ Harr made such an 
apportionment, it was not made in a case that was before him at the time. There 
were two separate and distinct injuries, one in 2001 and one in 2005.  
Consequently, there was not an identity of claimed traumatic injuries.
  

Re-Opening of 2001  Claim 

 18. On September 11, 2006, the Claimant filed a Petition to Reopen the 
February 2001 claim, based on a change of condition, with the attached June 6, 
2006 report of Robert I. Kawasaki, M.D., supporting the change of condition.  The 
Petition to Re-open was timely.
 . 
 19. In the Final Admission of Liability (filed by the Respondent on January 
8, 2002) for the February 24, 2001 injury, Respondent did not admit for any ongoing 
medical maintenance of any nature whatsoever, other than a statement that liability 
for future medical benefits  was limited to that specified in Dr. Gehret’s attached 
report of December 14, 2001, which indicated that future medical benefits were 
“N/A” (not applicable).

 20. At the commencement of the February 19, 2009 hearing, the parties 
agreed that the Claimant needs  the total knee replacement at the present time.  
The ALJ finds that Respondent stipulated to this  fact and/or made a binding judicial 
admission that Claimant now needs a total left knee replacement.  Respondent 
objects to paying 50% of the reasonable costs of the knee replacement on the 
Petition to Reopen the February 24, 2001 claim, arguing that the doctrine of claim 
preclusion applies because the petition to reopen W.C. No. 4-494-137 (the 2001 
injury) should have been consolidated, heard and decided along with W.C. No. 
4-662-067 (the 2005 injury).

 21.  Respondent takes the position that the finding of the ALJ that the 
2001 injury caused 50% of the need for the knee replacement surgery by Order of 
September 7, 2006 was dicta.  Respondent is  willing to pay for 50% of the surgery 
ordered by the ALJ for the September 5, 2005 claim.  This position would leave the 
Claimant without 50% of a remedy for the total left knee replacement, although 
100% of the need therefore is  attributable to two traumatic compensable injuries, 
sustained at different times, that occurred while the Claimant worked for the same 
Employer.



Ultimate Findings

22. Respondent has failed to prove, by a preponderance of the 
evidence, that all of the prerequisites for the applicability of the doctrine of claim 
preclusion have been met.  Specifically, the one item lacking was an identity of 
injuries or claims.

23. Claimant has proven, by a preponderance of the evidence that his 
condition with respect to the 2001 injury has worsened to the extent that he 
needs a total left knee replacement, based on the combined effects of the 2001 
and 2005 injuries.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

Statutory Construction of the Workers’ Compensation Act (“The Act”) 

a. Although the facts in a workers’ compensation case must be 
construed on a level playing field, the Act is  remedial and beneficent in purpose 
and the legal provisions of the Act should be broadly and liberally construed to 
accomplish its  humanitarian purpose of assisting injured workers and their 
families.  Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996); Colo. 
Counties, Inc. v. Davis, 801 P.2d 10 (Colo. App. 1990).  As found, Respondent’s 
argument of “claim preclusion,” after ALJ Harr’s  September 8, 2006 order 
apportioning 50% of Claimant’s  need for total left knee replacement to the 2001 
injury, which was not before ALJ Harr at the time, would leave the Claimant 
without a remedy for 50% of his total knee replacement, based on Respondent’s 
argument that Claimant should have consolidated the two cases before ALJ Harr, 
having filed a petition to reopen W.C. No. 4-494-137, otherwise the Claimant is 
out on 50% of the costs for the total knee replacement.  Such an argument would 
not result in an achievement of the remedial and beneficent purpose of the 
Workers’ Compensation Act.  Indeed, the purposes of the Act would be 
supplanted by the application of the technical legal doctrine of claim preclusion, 
leaving the Claimant without 50% of a remedy although two admitted industrial 
injuries with the same employer were involved.

Burden of Proof

 b. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing a worsening of condition, warranting re-opening, 
and entitlement to additional benefits.  Sections 8-43-201 and 8-43-210, C.R.S. 
(2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. 
Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Industrial 



Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  Also, the burden of proof is 
generally placed on the party asserting the affirmative of a proposition.  Cowin & 
Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the 
evidence” is  that quantum of evidence that makes a fact, or facts, more 
reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. 
Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals 
Office (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. 
Cir. 2001).  As found, Claimant has met his burden with respect to re-opening.  
Respondent has failed to meet its burden with respect to “claim preclusion.”

Claim Preclusion

 c. Section 8-43-303, C.R.S. (2008), provides that a claim may be 
reopened at any time with six years  after the date of injury on the ground of 
change in condition.  As found, after the 2001 injury, Claimant was ultimately 
released to full duty with no restrictions and a 28% LLE scheduled rating, upon 
which Respondent filed an FAL.  In the FAL, Respondent indicated that liability 
for future medical benefits  was limited to that specified in Dr. Gehret’s attached 
report of December 14, 2001, which indicated that future medical benefits were 
“N/A” (not applicable).  Claimant’s Petition to Re-open is  based on a change or 
worsening of condition, to wit, his need for a total knee replacement, whereby 
50% of that need has been attributed to the closed 2001 claim.  Respondent’s 
claim preclusion argument would effectively shut the door to the timely reopening 
of claims upon a worsening of condition.  Indeed, ALJ Harr’s September 7, 2006 
Order made no adjudication of the issue of worsening of condition in W.C. No. 
4-494-137, the present case dealing with the 2001 injury.

d. Respondent argues that the Claimant is asserting alternative 
theories or claims to get a total knee replacement paid.  Respondent further 
argues that Claimant elected not to present these alternative theories at the 2006 
hearing.  According to Respondent, there was nothing preventing Claimant from 
doing so.  Respondent argues that Claimant could have filed his  Petition to Re-
open the 2001 claim before the 2006 hearing and consolidated the matters for a 
single hearing.  Ultimately, Respondent argues that by choosing not to do so, 
Claimant ran the risk of inconsistent rulings.  As  found, there was no possibility of 
inconsistent rulings:  (1) either ALJ Harr could have attributed 100% of the need 
for total knee replacement to the 2005 injury; he could have attributed none of 
the need to the 2005 injury, thus, leaving the Claimant to file a Petition to Re-
Open the 2001 injury; or, as ALJ Harr actually did, he apportioned 50% to the 
2001 injury, thus, leaving the Claimant to file a Petition to Re-Open the 2001 
injury. According to Respondent, Claimant gets one chance to argue for payment 
of the total knee replacement and he elected to pursue an award in only one 
claim and thereby losing his opportunity to claim the identical benefits in a 
second proceeding.  The fallacy in this argument is  brought to light by the 
express language in Holnam v. Industrial Claim Appeals Office, 159 P.3d 789 



(Colo. App. 2006), wherein the court held that the doctrine of claim preclusion 
bars the re-litigation of all claims that might have been decided if the claims are 
tied together by the same injury.  As found, the claims herein involved two 
separate, distinct and discreet injuries.

 e.   Respondent, relying upon the holding in Holnam v. Industrial Claims 
Appeals Office, 159 P.3d 789 (Colo. App. 2006), takes the position that claim 
preclusion bars re-litigation of the apportionment (although Respondent also argues 
that ALJ Harr’s 50% apportionment to the 2001 injury was dicta) and therefore bars 
the Claimant from obtaining the benefit of the surgery that both parties  stipulated he 
needs at the present time.  It is difficult for this  ALJ to see how Respondent can 
have it both ways.  If anything, this  could be a matter of issue preclusion rather 
than claim preclusion.  Respondent’s reliance on the doctrine of claim preclusion 
(res judicata), or issue preclusion (collateral estoppel) is inapposite to the situation 
at hand.  A careful reading of Holnam, indicates  that Respondent’s interpretation is 
erroneous.  While claim preclusion may be applied to administrative proceedings 
including Workers' Compensation claims [Sunny Acres Villa Inc. v Cooper, 25 P.3d 
44, 47 (Colo. 2001)], claim preclusion bars re-litigation for matters that have already 
been decided.  For a claim to be precluded in this situation there must exist finality 
of a judgment, identity of subject matter, identity of claim for relief and identity of 
reprivity between parties to the action.  See Cruz v. Benine, 984 P.2 11 73 (Colo. 
1999).  As found, there was no finality as to the liability for 50% of the need for left 
knee replacement, attributable to the 2001 injury.  A re-opening of that case was 
needed for such an adjudication.

 f. It is  undisputed that there is  finality of the first judgment in terms of 
identity of parties, or  privity between the parties, to the two cases because the 
Claimant worked for the same employer, a self-insured employer, at the time of 
both injuries.  However, citing with authority Farmers Highline Canal and Reservoir 
Company v. City of Golden, 975 P.2d 189 (Colo 1999), the Holnam court held that 
the claim or cause of action or requirement is bounded by the injury for which relief 
is  demanded and not by the legal theory on which the person asserting the claim 
relies.  In Farmers Highline Canal and Reservoir Company v. City of Golden, supra, 
the court stated: “Thus, claim preclusion bars relitigation not only of all claims 
actually decided, but of all claims that might have been decided if the claims are 
tied by the same injury (emphasis supplied).”   Here, the Claimant had two distinct 
traumatic injuries, one in 2001, and one in 2005.  The claims are not tied by the 
same injury.  Claim preclusion in workers' compensation claims arises typically 
where a claimant indicates a specific injury loss in the same claim and thereafter 
attempts to file an occupational disease claim, resulting in two different legal 
theories  where both theories  arise from the same set of facts.  As found, there are 
two distinct traumatic injuries herein, thus, making the doctrine of claim preclusion 
inapplicable.



 g. Claim preclusion and issue preclusion are equitable principles.  The 
purpose of these equitable rules is to promote and achieve justice with some 
flexibility Garret v. Arrowhead Improvement Association 826 P.2d 850 (Colo. 1992).  
Under the circumstances of this case, it would be inequitable to render the 
Claimant herein as the “Man Without a Remedy” because ALJ Harr had 
apportioned, in dicta, 50% of Claimant’s need for the left knee replacement to the 
2001 injury, which was  not in issue at the hearing before ALJ Harr because a 
separate and distinct injury (the 2001 injury) from the injury being heard by ALJ 
Harr was involved.

h. Citing Salida School District R-32-J v. Morrison, 732 P.2d 1160, 
1163 (Colo. 1987), Respondent argues that claim preclusion serves to "relieve 
parties of the cost and vexation of multiple lawsuits, conserve judicial resources, 
and, by preventing inconsistent decisions, encourage reliance on adjudication."  
The ALJ concludes that this  reference is inapposite to the present case.  There is 
no possibility of inconsistent decisions herein.  Indeed, Respondent’s  argument 
would deprive the Claimant of a remedy in a case that was not litigated before 
ALJ Harr.

 i. Citing Esola v. Publication Printers Corp., W.C. No. 4-671-535 
[Industrial Claim Appeals  Office (ICAO), August 8, 2007], wherein the claimant 
was seeking benefits related to a back surgery.  After losing at the first hearing, 
the claimant asserted an alternative theory and requested another hearing. The 
claimant was precluded from re-litigating his back condition under the alternative 
theory because he had not raised the theory at the first hearing.   The fallacy in 
this  argument is that Esola dealt with the same injury but alternative theories  of 
recovery.  Herein, there are two separate and distinct injuries, dates of injury, and 
claim numbers.  None of the cases cited by Respondent contemplate two 
separate and distinct injuries. 

Re-Opening

 j. Respondent argues that there is  no evidence that the condition 
resulting from the 2001 injury caused additional degeneration between 2001 and 
the subsequent injury of 2005. According to Respondent’s argument if the 
underlying degenerative condition worsened between 2001 and 2005, it could 
have been related to the 1994 injury or even aging.  This argument is speculative 
and without merit.  Concerning the role of the 2001 injury, as opposed to a 
preexisting non-industrial condition, the “full responsibility rule” applies to the 
2001 injury in the absence of another entity to whom to apportion liability, and the 
employer on the risk at the time of the compensable injury is  generally liable for 
the entire disability.  Resouces One, LLC v. Industrial Claim Appeals Office, 148 
P.3d 287, 288 (Colo. App. 2006).  Indeed, it could be argued that Respondent is 
collaterally estopped  (or re-litigation of the apportionment issue is  precluded) 
from again raising the issue of apportionment because it designated it as an 



issue before ALJ Harr in 2006, fully litigated that issue with an identity of parties, 
and received an Order from ALJ Harr apportioning 50% of the need for total knee 
replacement to the 2001 admitted injury, which was necessary to accord an 
apportionment of 50% to the 2005 injury as requested by Respondent.  See 
Brownson-Rausin v. Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. App. 
2005) [holding that an issue is necessarily adjudicated if it is essential to the 
judgment entered].  As found, the 1994 injury was a non-factor in the need for a 
total left knee replacement. According to Respondent’s argument, after the 2001 
injury, however, Claimant was doing just fine until the new injury in 2005, 
suggesting there was no actual worsening of the underlying condition occurring 
during the period of time between 2001 and the new injury in 2005.  This 
argument is  speculative and contradicted by Respondent’s request for ALJ Harr 
to determine that the need for total knee replacement be apportioned between 
the 2001 and 2005 injuries. The 2001 injury amounted to an admitted 
compensable aggravation of any underling left knee condition, and by virtue of 
ALJ Harr’s  apportionment of 50% of the need for total left knee replacement to it, 
subsumed any preexisting condition of the left knee.  An injured worker has a 
compensable new injury if the employment-related activities aggravate, 
accelerate, or combine with the pre-existing condition to cause a need for 
medical treatment or produce the disability for which benefits are sought. See 
Section 8-41-301(1)(c), C.R.S. (2008). See Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. App. 1997). Also see Section 8-41-301(1)(c), C.R.S. 
(2008); Parra v. Ideal Concrete, W.C. No. 4-179-455 [Industrial Claim Appeals 
Office (ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 (ICAO, 
April 7, 1998).  See Merriman v. Industrial Commission, 120 Colo. 400, 210 P.2d 
448 (1949).   

 k. Under Section 8-43-303(1), C.R.S. (2008), an ALJ may re-open a 
claim based on a worsening of condition, which refers to a worsening of a 
Claimant’s condition from the industrial injury after MMI.  See El Paso County 
Department of Social Services v. Donn, 865 P.2d 877 (Colo. App. 1993); Burke v. 
Industrial Claim Appeals Office, 905 P. 2d 1 (Colo. App. 1994); Hanna v. Print 
Express, Inc., 77 P. 3d 863 (Colo. App. 2003); Donohoe v. ENT Federal Credit 
Union, W.C. No. 4-171-210 [Industrial Claim Appeals Office (ICAO) September 
15, 1995].  This is true because MMI is the point in time when no further medical 
care is reasonably expected to improve the condition.  Section 8-40-101(11.5), 
C.R.S. (2008); City of Colorado Springs v. Industrial Claim Appeals Office, 954 P.
2d 637 (Colo. App. 1997).  Where a claimant seeks to re-open based on a 
worsened condition, he must demonstrate a change in condition that is  “causally 
connected to the original compensable injury.”  Chavez v. Industrial Commission, 
714 P.2d 1328 (Colo. App. 1985).  It is well established that if an industrial injury 
leaves the body in a weakened condition, and that weakened condition is a 
proximate cause of further injury to the injured worker, the additional injury is  a 
compensable consequence of the industrial injury.  Standard Metals Corp. v. Ball, 
172 Colo. 510, 474 P.2d 622 (1970).  As found, the Claimant did not have any 
additional problems with his  left knee after the return to work for the February 24, 



2001 injury but ALJ Harr, in the 2005 claim, citing the opinions  of Dr. Stull and Dr. 
Kawasaki, determined that the worsening of the arthritic condition from the 2001 
injury caused 50% of the need for the knee replacement surgery of the Claimant.  
ALJ Harr's  Order indicates that arthroscopic surgery for the acute 2005 injury 
would do no good and Claimant needed the total knee replacement.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Respondent’s affirmative defense concerning the doctrine of claim 
preclusion is hereby denied and dismissed.

 B. W.C. No. 4-494-137, concerning the claim of February 24, 2001, is 
hereby re-opened.

 C. Respondent shall pay all of the costs of a total left knee 
replacement for the Claimant, subject to the Division of Workers’ Compensation 
Medical Fee Schedule.

 D. Any and all issues not determined herein are reserved for future 
decision.

DATED this______day of March 2009.
     

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NOS. 4-730-533 & 4-729-809

ISSUE

Whether Claimant’s claims in W.C. Nos. 4-730-533 & 4-729-809 involving 
injuries to her cervical spine are precluded by the doctrine of claim preclusion.

FINDINGS OF FACT

 1. Claimant worked in various capacities for Employer over 
approximately 11 years.  She most recently worked as a meat packer.  Claimant’s 
duties included repetitively pulling empty boxes and filling the boxes with bags of 
meat.



 2. In December 2006 Claimant informed Employer that she had 
developed right neck, shoulder, elbow and head pain.  Employer referred 
Claimant for medical treatment with Robert Thiel, M.D.

 3. On December 14, 2006 Claimant reported to Dr. Thiel that she had 
developed right side neck and shoulder pain on March 4, 2006.  She also 
explained that she began experiencing right elbow pain in October or November 
2006.  Claimant did not identify any specific incidents that caused her pain.

 4. Claimant subsequently underwent diagnostic studies and physical 
therapy for her condition.  Because conservative measures failed, John J. Viola, 
M.D. performed cervical fusion surgery on April 20, 2007.

 5. In W.C. No. 4-710-666 Claimant asserted that she suffered an 
occupational disease to her right elbow, neck and shoulder during the course and 
scope of her employment with Employer.  She specified March 4, 2006 as the 
date of onset of the occupational disease.

 6. Prior to the hearing in W.C. No. 4-710-666 Claimant filed two 
additional Workers’ Compensation claims.  On July 18, 2007 Claimant asserted 
that she suffered an industrial injury to her cervical spine on July 12, 2004 during 
the course and scope of her employment with Employer.  The case was 
captioned W.C. No. 4-730-533.  On July 18, 2007 Claimant contended that she 
suffered an occupational disease to her cervical spine as  a result of her repetitive 
job duties.  The case was captioned W.C. No. 4-729-809.  None of the claims 
were consolidated.

 7. On July 24, 2007 W.C. No. 4-710-666 proceeded to hearing.  ALJ 
Broniak noted that the issues for consideration at the hearing involved “[c]
ompensability of injuries to Claimant’s right elbow, neck and shoulder.”  She 
explained that Claimant’s counsel had asserted that he was only attempting to 
establish the compensability of Claimant’s right upper extremity because he was 
procedurally prevented from seeking an order pertaining to Claimant’s  neck.  
Despite counsel’s  assertion, ALJ Broniak determined that the “issues of whether 
Claimant sustained an injury or occupational disease to her neck, shoulder and 
elbow were properly before her.”

 8. ALJ Broniak concluded that Claimant did not sustain an industrial 
injury or occupational disease to her neck and right shoulder.  However, she 
determined that Claimant had suffered a compensable right elbow injury.

 9. Respondent subsequently filed a Final Admission of Liability (FAL) 
acknowledging liability for medical benefits  pertaining to Claimant’s elbow injury.  
Claimant challenged the FAL and sought a Division Independent Medical 
Examination (DIME).  On the Application for a DIME, Claimant noted that the 
relevant issues involved her “right elbow, relatedness of neck and shoulder 
complaints, and any other area deemed related by examiner.”  Claimant also 



asked the DIME physician to address “need and relatedness of cervical surgery 
and need for continuing care.”

 10. Robert I. Kawasaki, M.D. performed the DIME and issued a report 
on January 23, 2008.  He concluded that Claimant’s cervical condition was not 
related to her work activities for Employer.  He explained:

Within medical probability the slip-and-fall in 07/04 is not the main 
culprit for the patient’s cervical spondylosis  or the eventual need for 
surgery.  Within medical probability, the patient’s cervical issues are 
due to natural degenerative changes in the cervical spine and not 
related to specific work injury.  Certainly, the patient’s cervical 
degeneration with requirement for the anterior cervical diskectomy 
and fusion is  not related to the 03/04/06 injury date for which the 
Division of Labor Independent Medical Evaluation is assessing.

. . .

The need and relatedness of cervical surgery and need for 
continued care of the cervical spine should be the responsibility of 
her primary health care provider and primary health insurer as my 
analysis above shows that the cervical spine issues are, within 
medical probability, not related to work activities.

 11. On January 31, 2008 the Industrial Claim Appeals  Panel (Panel) 
affirmed ALJ Broniak’s Order.  The Panel concluded that Claimant “had not 
sustained an occupational disease or suffered an industrial injury to her neck and 
right shoulder.”  The Colorado Court of Appeals subsequently dismissed 
Claimant’s appeal of the Panel’s decision.

 12. ALJ Broniak’s  order in W.C. No. 4-710-666 is final.  There is also 
identity of subject matter between ALJ Broniak’s decision and the present matter 
because both proceedings  involve a determination of whether Claimant suffered 
an injury or occupational disease to her cervical spine.  Claimant seeks 
compensation for her cervical surgery as well as benefits  and compensation 
arising from the surgery.  Moreover, there is no dispute that there is  an identity of 
parties in both proceedings.  The only remaining dispute is whether there is an 
identity of claims for relief between the proceedings in W.C. No. 4-710-666 and 
the present proceeding.

 13. The present proceeding requires  a determination of Claimant’s 
contentions in W.C. Nos. 4-730-533 & 4-729-809.  In W.C. No. 4-730-533 
Claimant asserted that she suffered an industrial injury to her cervical spine on 
July 12, 2004 during the course and scope of her employment with Employer.  In 
W.C. No. 4-729-809 Claimant contended that she suffered an occupational 
disease to her cervical spine as a result of her repetitive job duties for Employer.  
In W.C. No. 4-710-666 ALJ Broniak concluded that Claimant did not sustain an 



industrial injury or develop an occupational disease to her neck and right 
shoulder while working for Employer.  Although Claimant has attempted to split 
her claims into separate actions, her contentions relating to her cervical spine 
were extinguished by the final order in W.C. No. 4-710-666.  Because all four of 
the criteria required for the application of the claim preclusion doctrine have been 
established, Claimant’s claims for relief in W.C. Nos. 4-730-533 & 4-729-809 are 
barred.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  §8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 
(Colo. App. 2004).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

 4. The Court of Appeals opinion in Holnam, Inc. v. Industrial Claim 
Appeals Office, 159 P.3d 795 (Colo. App. 2006) is instructive in the present 
matter.  In Holnam, the claimant sought to overcome a DIME opinion that his 
cervical symptoms were unrelated to a 1999 work injury.  The ALJ determined 
that the claimant failed to sustain his burden and denied his claim.  The claimant 
subsequently filed a separate claim and asserted that he sustained an 
occupational disease to his  cervical spine as a result of his repetitive job duties.  
He presented essentially the same evidence regarding his cervical spine that he 
had presented at the initial hearing.  The second ALJ concluded that issue 
preclusion did not apply because the first ALJ had not addressed the claimant’s 



occupational disease claim.  The Industrial Claim Appeals Panel (Panel) affirmed 
the second ALJ’s order.  The Court of Appeals reversed the Panel’s 
determination because the claimant’s occupational disease claim constituted a 
claim regarding the same injury that had been litigated in the first proceeding and 
was thus barred by the doctrine of claim preclusion.

 5. Although the principles  of issue and claim preclusion were 
developed in the context of judicial proceedings, the doctrines  are applicable in 
workers’ compensation matters.  Sunny Acres Villa, Inc. v. Cooper, 25 P.3d 44 
(Colo. 2001).  Claim preclusion operates to bar the relitigation of matters  that 
have already been decided as well as matters that could have been raised in 
prior proceedings.  Argus Real Estate, Inc. v. E-470 Pub. Highway Auth., 109 P.
3d 604 (Colo. 2005).  Claim preclusion protects  litigants  from the burden of 
relitigating an identical issue with the same party and promotes judicial economy 
by preventing needless litigation.  Holnam, 159 P.3d at 798.  For claim preclusion 
to bar a second proceeding, the following must exist: “(1) finality of the first 
judgment, (2) identity of subject matter, (3) identity of claims for relief, and (4) 
identity of or privity between parties to the actions.”  Id.

 6. As found, ALJ Broniak’s order in W.C. No. 4-710-666 is  final.  There 
is  also identity of subject matter between ALJ Broniak’s decision and the present 
matter because both proceedings involve a determination of whether Claimant 
suffered an injury or occupational disease to her cervical spine.  Claimant seeks 
compensation for her cervical surgery as well as benefits  and compensation 
arising from the surgery.  Moreover, there is no dispute that there is  an identity of 
parties in both proceedings.  The only remaining dispute is whether there is an 
identity of claims for relief between the proceedings in W.C. No. 4-710-666 and 
the present proceeding.

 7. In assessing whether there is an identity of claims for relief, the 
inquiry is  not focused on the specific claim or the legal theory asserted.  Holnam, 
159 P.3d at 798.  Rather, the key inquiry involves the injury for which relief is 
sought.  Id.  Claim preclusion prevents a litigant from splitting claims into 
separate actions because, once a judgment is entered, the claimant’s claim is 
extinguished.  Id.  Claim preclusion thus bars  relitigation not only of claims 
actually decided but of all claims that might have been decided if the claims are 
connected by the same injury.  Id.

 8. As found, the present proceeding requires a determination of 
Claimant’s contentions in W.C. Nos. 4-730-533 & 4-729-809.  In W.C. No. 
4-730-533 Claimant asserted that she suffered an industrial injury to her cervical 
spine on July 12, 2004 during the course and scope of her employment with 
Employer.  In W.C. No. 4-729-809 Claimant contended that she suffered an 
occupational disease to her cervical spine as a result of her repetitive job duties 
for Employer.  In W.C. No. 4-710-666 ALJ Broniak concluded that Claimant did 
not sustain an industrial injury or develop an occupational disease to her neck 



and right shoulder while working for Employer.  Although Claimant has attempted 
to split her claims into separate actions, her contentions relating to her cervical 
spine were extinguished by the final order in W.C. No. 4-710-666.  Because all 
four of the criteria required for the application of the claim preclusion doctrine 
have been established, Claimant’s  claims for relief in W.C. Nos. 4-730-533 & 
4-729-809 are barred. See In Re Esola, W.C. No. 4-671-535 (ICAP, Aug. 8, 2007) 
(concluding that claim preclusion barred relitigation of a second claim because, 
although the first matter involved a specific injury and the second matter involved 
an occupational disease, both contentions pertained to the lumbar spine).

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

Claimant’s claims involving injuries to her cervical spine are precluded by 
the doctrine of claim preclusion.

DATED: March 4, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-741-115

ISSUES

 The issues to be determined by this order are temporary disability benefits 
and maximum medical improvement.

FINDINGS OF FACT

1. Claimant was injured in a compensable accident on June 12, 2007.  
Dr. Walker is his attending physician.  Claimant underwent surgery on 
November 13, 2007.  Dr. Hewitt was his surgeon.  Dr. Hewitt is  also an 
attending physician. 
2. Dr. Hewitt examined Claimant on January 30, 2008. He restricted 
Claimant from lifting over 30 pounds.  No follow-up appointment was 
given. 
3. Claimant continued to receive treatment from Dr. Walker. After an 
examination on May 23, 2008, Dr. Walker stated that Claimant should “do 



a trial of regular duty without restrictions.”  On June 9, 2008, Dr. Walker 
stated that Claimant was “to do regular duty without restrictions.” On July 
1, 2008, Dr. Walker stated that Claimant was able to return to full duty. 
4. Dr. Hewitt examined Claimant on December 5, 2008. Dr. Hewitt 
recommended an MRI arthrogram. He made no comment as to 
restrictions or maximum medical improvement. 
5. Dr. Walker, an attending physician, released Claimant to return to 
work without restrictions on May 23, 2008.  Dr. Hewitt’s restrictions on 
January 30, 2008, do not conflict with Dr. Walker’s release to return to 
work without restrictions over three months later.  Dr. Hewitt’s referral for 
an MRI arthrogram on December 5, 2008, also does not conflict with Dr. 
Walker’s release.  
6. The opinion of the Division independent medical examiner (DIME) 
with regard to work restrictions cannot be considered a conflict between 
attending physicians.
7. Dr. Walker, an authorized treating physician, placed Claimant at 
maximum medical improvement (MMI) on July 1, 2008. 
8. Dr. Kristen Mason, the Division independent medical examiner 
(DIME), in her report of September 22, 2008, stated that Claimant was not 
at MMI.  Dr. Mason noted that Claimant had fallen on his left arm on 
December 17, 2007, with some increase in his symptoms.  This was 
based on the December 17, 2007, report from Dr. Walker.  Dr. Mason did 
not mention, and apparently did not have, the report of Dr. Hewitt dated 
December 12, 2007, where Dr. Hewitt stated that Claimant fell but “did not 
fall on his  shoulder.” Dr. Mason went on to state that Claimant had not 
been re-imaged since that fall to see if anything had changed.  She stated 
that it was  “unclear” whether Claimant was actually at MMI.  Dr. Mason 
stated that Claimant should have “imaging and re-evaluation by Dr. 
Hewitt.”  She further stated that Claimant “may also benefit from a second 
opinion consultation with another shoulder surgeon regarding his  overall 
situation,” and that “he may well require some further treatment.”  In the 
IME Examiner’s Summary Sheet, Dr. Mason marked that Claimant was 
not at MMI. 
9. Dr. Hewitt recommended an MRI arthrogram on December 5, 2008. 
Claimant underwent an MRI arthrogram of his left shoulder on December 
12, 2008.  Dr. Hewitt reviewed the arthrogram with Claimant on December 
17, 2008.  He discussed treatment options, including continuing an 
exercise program and a subacromial injection.  Claimant stated he would 
like to consider an injection.  At hearing, Claimant testified that he had 
received one injection and that a follow-up examination was scheduled. 
10. Dr. Brian J. Beatty examined Claimant on December 9, 2008.  In 
his report of that date he stated that Claimant remained at MMI. After 
reviewing the MRI arthrogram, Dr. Beatty stated that the arthrogram did 
not change his opinion. 
11. Dr. Mason’s  deposition was taken on February 2, 2009.  Dr. Mason 
stated that Claimant was then at MMI. She would not state the date that 



Claimant reached MMI. Dr. Mason did state that Claimant will be at MMI 
when ‘Dr. Hewitt says there’s nothing more that I can do for you.’   
12. Claimant has returned to Dr. Hewitt, his  surgeon, and has received 
additional treatment for the compensable injury.  

CONCLUSIONS OF LAW

1.Temporary disability benefits terminate when “the attending physician 
gives the employee a written release to return to regular employment.” Section 
8-42-105(3)(c), C.R.S.  Where there are no conflicting opinions from physicians 
regarding a claimant's release to work, the ALJ is  not at liberty to disregard the 
attending physician's opinion that a claimant is released to return to employment. 
Burns Robinson Dairy, Inc., 911 P.2d 661, 662 (Colo.App. 1995). However, if 
there is a conflict in the record regarding a claimant's release to return to regular 
employment, the ALJ must resolve the conflict. Imperial Headware Inc. v. 
Industrial Claim Appeals Office, 15 P.3d 295, 296 (Colo.App. 2000). If the record 
contains conflicting opinions  from multiple attending physicians concerning the 
claimant's ability to perform regular employment, the ALJ may resolve the conflict 
as a matter of fact. Bestway Concrete v. Industrial Claim Appeals Office, 984 P.2d 
680 (Colo.App. 1999); Burns, supra. 

2.Respondents have established by a preponderance of the evidence that 
temporary disability benefits shall terminate on May 23, 2008.  

3.The MMI determination of the DIME may only be overcome by clear and 
convincing evidence. Section 8-42-107(8), C.R.S. Clear and convincing evidence 
is  stronger than a preponderance, and it is  evidence which renders a particular 
proposition highly probable and free from serious or substantial doubt. To satisfy 
this  burden, Respondents  must show the ALJ that it is  “highly probable” that Dr. 
Mason’s rating is incorrect.  See Metro Moving & Storage Co. v. Gussert, 914 P.
2d 411 (1995).  

4.Respondents have not shown that it is highly probable that the opinion 
of Dr. Mason, the DIME, is incorrect.  It is determined that Claimant did not reach 
MMI on July 1, 2008.  

ORDER

 It is therefore ordered that:

1.Claimant’s request for temporary disability benefits  after May 23, 2008, 
is denied.

2.Claimant did not reach MMI on July 1, 2008.

3.Issues not determined herein are reserved for future determination.



DATED:  March 4, 2009

Bruce C. Friend. Judge
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-752-231 and WC 4-731-665

ISSUES

 Whether Respondents  have overcome the DIME physician’s opinion on 
permanent impairment.

 Whether Claimant’s  overall permanent impairment should be apportioned 
between WC 4-731-665 and WC 4-752-231.

 Whether Claimant has proven that he is permanently, totally disabled.

 The issue of Petition to Re-Open in WC 4-731-665 was added by 
agreement of the parties at hearing.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted injury in WC 4-731-665 on July 5, 
2007 when the concrete floor he was working on collapsed causing him to fall 
and sustain injury to his low back.  Claimant was employed by Employer as a 
concrete finisher.

 2. Claimant was placed at MMI for the July 5, 2007 injury by Dr. Matt 
Miller, M.D. on October 25, 2007.  At the time of his MMI evaluation, Dr. Miller 
noted that Claimant continued to experience significant low back and right leg 
pain.  Dr. Miller noted that a functional capacity evaluation had been performed 
and was notable for significant inconsistencies and self-limiting behavior.  Dr. 
Miller assigned Claimant a permanent restriction of 30 pounds lifting.  Dr. Miller 
opined that Claimant did not meet AMA guidelines criteria for impairment, 
however, Dr. Miller’s report does not reflect that he performed any specific 
evaluation or range of motion measurements to evaluate Claimant’s permanent 
impairment.

 3. Dr. Franklin Shih, M.D. performed a DIME for the July 5, 2007 
injury.  Dr. Shih initially evaluated Claimant on January 9, 2008 and had Claimant 
return to repeat range of motion testing on January 16, 2008.  



 4. At the time of his January 9, 2008 evaluation Dr. Shih noted that 
Claimant was working with restrictions.  Claimant indicated to Dr. Shih that 
Employer did not follow his restrictions consistently.  Claimant had continued 
working with restrictions since July 6, 2007.

 5. Dr. Shih found on January 9, 2008 that Claimant’s lumbar range of 
motion was invalid and Claimant returned to Dr. Shih on January 16, 2008 for 
repeat testing.  At the repeat testing on January 16, 2008 Dr. Shih again found 
Claimant’s range of motion testing invalid and did not utilize Claimant’s lumbar 
flexion measurements in calculating Claimant’s impairment.  Dr. Shih assigned 
10% whole person impairment consisting of 3% for range of motion and 7% per 
Table 53 of the AMA Guides. 

 6. Insurer admitted for Dr. Shih’s 10% whole person impairment in WC 
4-731-665 in a Final Admission dated February 21, 2008.  Claimant did not object 
to the Final Admission.

 7. Claimant sustained a second, admitted injury on February 22, 
2008.  On that date Claimant was directed by his  supervisor to assist a co-worker 
with lifting a metal pipe 12 feet long and weighing in excess of 100 pounds.  The 
co-worker did not provide assistance with lifting the pipe.  Claimant re-injured his 
low back and felt an immediate increase in his low back pain with lifting the pipe.

 8. Dr. Kerry Kamer, D.O., an authorized treating physician, evaluated 
Claimant on February 28, 2008.  Dr. Kamer noted Claimant to exhibit moderate 
pain behavior and submaximal effort on examination.  Dr. Kamer continued the 
prior permanent work restriction of 30 pounds.  

 9. Dr. Kamer saw Claimant on March 14, 2008 and placed him at 
MMI.  Dr. Kamer continued the permanent work restrictions at 30 pounds.  Dr. 
Kamer opined that there was no permanent impairment associated with the injury 
of February 20, 2008.  Dr. Kamer’s report does  not indicate that he performed a 
specific examination or range of motion testing to evaluate Claimant’s impairment 
under the AMA Guides criteria.

 10. An MRI of the lumbar spine was done on July 23, 2007 and at the 
L3-4 level revealed annulus fibrosis bulging that produced mild to moderate 
foraminal narrowing and slight displacement of the right L3 nerve root.  At the 
L4-5 level the MRI revealed a small central disc protrusion.

 11. Dr. Annu Ramaswamy, M.D., an authorized treating physician, 
examined Claimant on July 17, 2008 and placed him at MMI.  Dr. Ramaswamy 
noted that Claimant had participated in a second functional capacity evaluation in 
June 2008 upon the recommendation of Dr. Primack.  Dr. Ramaswamy opined, 
and it is  found, that this functional capacity evaluation was invalid.  Dr. 
Ramaswamy did not provide a specific opinion regarding any permanent 
impairment assessed in accordance with the AMA Guides criteria.



 12. Dr. James Regan performed a DIME on July 21, 2008.  Dr. Regan 
obtained valid and consistent range of motion measurements under the AMA 
Guides.  Dr. Regan assigned 8% impairment for lumbar flexion, 5% impairment 
for lumbar extension, 1% for right lateral flexion, 1% for left lateral flexion for a 
total range of motion impairment of 15% whole person.  Dr. Regan assigned 6% 
impairment from Table 53 of the AMA Guides under category II b for 5% 
impairment with 1% for an additional level of the spine.  Dr Regan assigned 
Claimant a combined 20% whole person impairment.

 13. Dr. Regan performed the range of motion testing of Claimant 
himself and in his judgment Claimant’s clinical presentation was not inconsistent 
with the range of motion measurements he obtained.  Dr. Regan opined, and it is 
found, that the pattern of pain and the results of the July 2007 MRI supported his 
determination that the L4-5 disc level had been injured and was properly part of 
Claimant’s permanent impairment.

 14. Dr. Regan admits that he did not attempt to resolve the disparity in 
his impairment evaluation with those of the treating physicians who found no 
impairment.  In Dr. Regan’s  opinion, his examination of the Claimant constituted 
new clinical evidence to explain the disparity in his  impairment rating and those 
of the previous treating physicians and that his impairment rating represented the 
results of the February 22, 2008 injury that had aggravated Claimant’s condition 
from the July 2007 injury.  Dr. Regan’s opinion in this regard is persuasive and is 
found as fact.

 15. Claimant sustained a separate injury to his  low back on February 
22, 2008 in the nature of an aggravation of his  prior condition from the July 5, 
2007 injury.

 16. As testified by Dr. Regan, Claimant has sustained 10% whole 
person impairment, after apportionment for the prior 10% impairment assessed 
by Dr. Shih for the July 5, 2007 injury.  Claimant has sustained 10% whole 
person impairment as a result of the February 22, 2008 injury in WC 4-752-231.

 17. Dr. Brian Lambden, M.D. performed an independent medical 
examination of Claimant on October 20, 2008 after conducting a medical record 
review and issuing a report from that review on September 30, 2008.  

 18. Dr. Lambden opined that Dr. Regan had deviated from the AMA 
Guides because Dr. Regan, in the opinion of Dr. Lambden, did not correlate his 
range of motion results with previous range of motion measurements and did not 
provide a sufficient explanation for the range of motion reductions found by Dr. 
Regan in comparison to prior evaluations.

 19. Dr. Lambden stated in his report of October 20, 2008 that Claimant 
did not give any meaningful lumbar range of motion and that Claimant was not 



rateable because of this.  Dr Lambden did not have Claimant return for a second 
set of range of motion measurements.

 20. Dr. Lambden’s opinion was that Dr. Regan should have invalidated 
Claimant’s lumbar flexion range of motion results because they make no clinical 
sense and because Dr. Regan should have paid attention to the non-organic 
findings of other physicians.  Dr. Lambden opined that Dr. Regan should have 
come back for repeat measurements of lumbar flexion.  In Dr. Lambden’s opinion 
Dr. Regan should have invalidated Claimant’s 8% impairment for lumbar flexion.  
Dr. Lambden also opined that the proper rating under Table 53 of the AMA 
Guides was 5% impairment because there was no new injury or pathology after 
the February 22, 2008 injury. 

21.  The ALJ finds the opinion of Dr. Lambden to be a difference of opinion 
with Dr. Regan regarding the validity of Claimant’s lumbar flexion range of 
motion and Table 53 diagnosis and the resulting impairments  and further finds 
that Dr. Lambden’s opinions are not persuasive to show that Dr. Regan was 
incorrect in relying upon the range of motion measurements he obtained in 
his examination and assessing permanent impairment based upon those 
measurements.  Dr. Regan’s  assessment of impairment under Table 53 of the 
AMA Guides for two levels of the Claimant’s lumbar spine is supported by the 
MRI results of July 23, 2007, as found above.

22.Claimant participated in functional capacity evaluations on October 18, 
2007 and June 10, 2008.  Dr. Lambden opined, and it is found, that both of 
these functional capacity evaluations were invalid because of the lack of full 
effort by Claimant.

23.   Claimant is  currently 40 years  of age.  Claimant possesses a third 
grade education from Mexico.  Claimant is  unable to read or write English and 
is  unable to read or write in Spanish.  Claimant has previously performed 
work as a concrete finisher, as an agricultural laborer and as a landscaper.

24.Claimant testified that he can only sit or stand for one-half hour at a 
time and cannot lift more than 10 pounds.  Claimant testified that he cannot 
bend at all.  The ALJ finds that Claimant’s testimony and assessment of his 
physical limitations is not credible or persuasive.

25.The ALJ finds that Claimant’s permanent work restrictions are those as 
assessed by Dr. Kamer in March 2008.  Claimant was able to perform work 
cleaning tables, machines and sweeping within these restrictions  prior the 
February 22, 2008 injury.  Claimant’s restrictions did not change after the 
February 22, 2008 injury.

26.Louis  Phillips is a vocational specialist who performed an evaluation of 
Claimant’s employability.  Based upon the testimony of Mr. Phillips, the ability 
to lift up to 30 pounds is  consistent with the ability to work at the medium 



level.  Mr. Phillips  assessment that Claimant is  limited to sedentary work is 
not persuasive.

27.Based upon the testimony of Mr. Phillips  and the restrictions assigned 
by Dr. Kamer, it is  found that Claimant is  capable of medium work.  Mr. 
Phillips opined that if Claimant were capable of a full range of sedentary work 
there are unskilled assembly jobs available in the labor market that Claimant 
would be able to do.  As  Claimant is  capable of medium work he is capable of 
a full range of sedentary work.  Mr. Phillips opinion that Claimant is 
employable in unskilled assembly jobs is found as fact.  The ALJ finds that 
Claimant remains able to earn a wage.  

28.Claimant has failed to prove, by preponderance of the evidence, that 
he is unable to earn a wage and that he is permanently totally disabled.

29.Respondents have failed to prove, by clear and convincing evidence, 
that the impairment rating of the DIME physician, Dr. James Regan, was 
incorrect.

CONCLUSIONS OF LAW

30.The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 
to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of 
any litigation. §8-40-102(1), C.R.S. A claimant in a Workers’ Compensation 
claim has the burden of proving entitlement to benefits  by a preponderance of 
the evidence. §8-42-101, C.R.S. The facts in a Workers’ Compensation case 
are not interpreted liberally in favor of either the rights  of the injured worker or 
the rights of the employer. §8-43-201, C.R.S. A Workers’ Compensation case 
is  decided on its merits. §8-43-201, C.R.S. 2. The Judge’s factual findings 
concern only evidence that is dispositive of the issues involved; the Judge 
has not addressed every piece of evidence that might lead to a conflicting 
conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 
(Colo. App.2000).  

31.When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; 
whether the testimony has been contradicted; and bias, prejudice, or interest. 
See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2005).

32.A preponderance of the evidence is  that which leads the trier of fact 
after considering all of the evidence to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 



104 P.3d 237, at 235 (Colo. App. 2004).  A workers’ compensation case is  not 
interpreted liberally in favor of either the rights  of the injured worker or the 
rights of the employer. Section 8-43-201, C.R.S.  

33.Clear and convincing evidence is  that quantum and quality of evidence 
which renders a factual proposition highly probable and free from serious or 
substantial doubt.  Thus, the party challenging the DIME physician’s finding 
must produce evidence showing it highly probable the DIME physician’s 
finding concerning impairment is incorrect.  Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995).  The question of whether the party 
challenging the DIME physician’s  finding regarding MMI has  overcome the 
finding by clear and convincing evidence is one of fact for the ALJ.

 

I.

PERMANENT TOTAL DISABILITY

34.Permanent total disability, as  defined in § 8-40-201(16.5), C.R.S., 
means an employee is unable to earn any wage in the same or other 
employment.  As  amended in 1991, this statute established a strict definition 
of permanent total disability.  The phrase, “to earn any wages in the same or 
other employment, provides a real and nonillusory bright line rule for the 
determination whether a claimant has been rendered permanently totally 
disabled.”  Lobb v. Indus. Claim Appeals Off.,  948 P.2d 115 (Colo. App. 1997) 
The burden of proof in establishing permanent total disability is on the 
employee to prove that he is unable to earn any wages in the same or other 
employment.  In order to meet the burden of proof established by this statute, 
claimant must prove permanent total disability by a preponderance of the 
evidence.  The question of whether claimant has carried this burden is one of 
fact for resolution by the administrative law judge.  See Eisnach v. Indus. 
Comm’n, 633 P.2d 502 (Colo. App. 1981).  

35.For purposes  of permanent total disability, “any wages” means more 
than zero.  McKinney v. Indus. Claim Appeals Office, 894 P.2d 42 (Colo. App. 
1995).  In McKinney the Court held that the ability to earn wages in “any” 
amount is sufficient to disqualify a claimant from receiving permanent total 
disability benefits.  See also Christie v. Coors Transportation, 933 P.2d 1330 
(Colo. 1997). ).  Rather, the claimant fails to prove permanent total disability if 
the evidence establishes  that it is more probable than not that the claimant is 
capable of earning wages.  Duran v. MG Concrete Inc., W.C. No. 4-222-069 
(September 17, 1998).  

  
36.As found, Claimant has failed to prove by a preponderance of the 

evidence that he is not capable of earning wages.  The testimony of 
Claimant’s vocational expert, Louis Phillips, establishes that Claimant remains 



able to work in unskilled assembly positions that are available in the labor 
market.  Claimant is capable of earning wages and is not permanently totally 
disabled.

II.

OVERCOMING THE DIME, PERMANENT IMPAIRMENT AND 
APPORTIONMENT

37. Sections 8-42-107(8)(b)(III) and (c), supra, provide that the finding 
of a DIME physician selected through the Division of Workers' Compensation 
shall only be overcome by clear and convincing evidence. Clear and convincing 
evidence is highly probable and free from serious or substantial doubt, and the 
party challenging the DIME physician's finding must produce evidence showing it 
highly probable the DIME physician is incorrect.  Metro Moving and Storage Co. 
v. Gussert, 914 P.2d 411 (Colo.App. 1995).  A fact or proposition has been proved 
by clear and convincing evidence if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Metro 
Moving & Storage Co. v. Gussert, supra.  A mere difference of opinion between 
physicians fails to constitute error.  See, Gonzales v. Browning Ferris Indust. of 
Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).  

38. The enhanced burden of proof reflects an underlying assumption 
that the physician selected by an independent and unbiased tribunal will provide 
a more reliable medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 
961 P.2d 590 (Colo. App. 1998).

 39. The AMA Guides specifically address the issue of clinical findings 
that are inconsistent with the findings in the record. According to the AMA 
Guides, when clinical findings are inconsistent, “the step of determining the 
percentage of impairment is meaningless and should not be carried out until 
communication between the involved physicians or further clinical investigation 
resolves the disparity.” §1.2, American Medical Association Guides to the 
Evaluation of Permanent Impairment, Third Edition (Revised); see Goffinett v. 
Cocat Inc., W.C. No. 4-677-750 (Apr. 16, 2008).  The Director of the Division of 
Workers’ Compensation issued an interpretive bulletin dated November 19, 2001 
concerning the AMA Guides requirements imposed on physicians to resolve 
disparities of opinion on the issue of impairment.  The Director stated that there is 
no requirement that a disparity in opinion be resolved to the point of agreement 
as to the final rating.  The basis  for the disparity must be resolved in the mind of 
the independent medical examiner having integrated “previously gathered 
medical information with the results of a current clinical evaluation”.

 40. Claimant’s February 2008 date of injury dictates that the 
apportionment law that governs  the instant case is that which was in existence 
prior to July 1, 2008.  At that time, § 8-42-104 (2)(b), C.R.S. (2007) is applicable.  



That section provides: “When benefits are awarded pursuant to section 8-42-107, 
an award of benefits for an injury shall exclude any previous impairment to the 
same body part.”

 41. As found, Respondents failed to establish by clear and convincing 
evidence that the determination of the DIME physician with regard to impairment 
is  most probably incorrect.  Dr. Regan appropriately testified that the Claimant’s 
2007 permanent impairment rating (10% Whole person from Dr. Shih) should be 
apportioned from the 20% whole person rating given by Dr. Regan.  The resulting 
whole person impairment rating from the 2008 work-related injury is 10% whole 
person impairment, as  found. There is no requirement that the DIME physician 
resolve any and all disparities in medical opinions to the point of agreement; 
however, the basis for the disparity must be resolved in the mind of the 
independent medical examiner.  Dr. Regan did so.  Dr. Regan reviewed the 
medical records provided to him both before and after his DIME evaluation of 
Claimant. Respondent failed to present clear or convincing evidence that Dr. 
Regan’s opinion was incorrect.  

42.The opinions of Dr. Lambden represent a difference in clinical 
judgment that are insufficient to overcome the DIME physician’s rating under 
the clear and convincing evidence standard.  Dr. Lambden contends that Dr. 
Regan should have invalidated his lumbar flexion results because of non-
organic or non-physiologic findings.  Dr. Regan credibly testified that while he 
noted some non-anatomic findings his  lumbar flexion measurements met the 
validity criteria of the AMA Guides and were not felt to be inconsistent with 
Claimant’s presentation on examination.  Thus, Dr. Regan resolved the 
disparity in his mind consistent with the requirements of the AMA Guides and 
the interpretation given by the Director of the Division of Workers’ 
Compensation.  Dr. Lambden’s opinion that Dr. Regan did not correlate range 
of motion measurements with those of other physicians is not persuasive.  
The medical records reflect that after the first DIME performed by Dr. Shih 
none of the treating physicians, Dr. Kamer, Dr. Primack or Dr. Ramaswamy, 
performed the specific testing to evaluate impairment under the AMA Guides 
despite each of them opining that Claimant had not sustained any 
impairment.  Thus, Dr. Regan had nothing to compare his  results to other than 
those found by Dr. Shih.  Dr. Regan credibly stated his opinion that the 
difference here represented the effects of the February 22, 2008 injury.  As 
found above, that injury was admitted to by Respondents.  

43. In light of the above findings and conclusion, Claimant’s  Petition to 
Re-Open in WC 4-731-665 is moot, and as such, should be dismissed.

ORDER

 It is therefore ordered that:



 Claimant’s claim for permanent total disability benefits in WC 4-752-731 is 
denied and dismissed.

 Insurer shall pay Claimant permanent impairment benefits  for 10% whole 
person impairment in WC 4-752-731.

 Claimant’s Petition to Re-Open in WC 4-731-665 is denied and dismissed.

The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

DATED:  March 4, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-755-912

ISSUES

 The issues determined herein are compensability and authorization of 
medical benefits.  The parties stipulated that all of the treatment was reasonably 
necessary, to an average weekly wage of $600, and to temporary partial 
disability (“TPD”) benefits for the days  of work missed as set forth on page 33 of 
claimant’s exhibits.

FINDINGS OF FACT

1.Claimant has worked as a truck driver for the employer for three years.  

2.Claimant suffered some low back pain, but no radicular leg symptoms 
before December 15, 2007.

3.On December 15, 2007, claimant climbed up the two steps to open the 
door to his  truck cab.  He stepped back down with his right foot, which landed on 
uneven ground.  Claimant’s right ankle twisted and fell to the pavement flat on his 
back.  He suffered immediate pain, swelling, and bruising of his right ankle.

4.Claimant did not immediately seek medical treatment because he 
thought that he had suffered only a right ankle sprain.  As the ankle sprain 



resolved, claimant began to notice increasing pain and tingling in his right lower 
leg.

5.On January 11, 2008, Dr. Baptist examined claimant, who reported the 
history of twisting his  ankle one month earlier and now was suffering pins and 
needles sensation in his right calf.  Dr. Baptist diagnosed right calf strain.  A 
January 23, 2008, venous Doppler ultrasound was negative.  

6.Claimant sought care from his personal physician, Dr. Dlugos, who 
referred him for physical therapy and a lumbar spine magnetic resonance image 
(“MRI”).  

7.At the February 5, 2008, initial therapy intake, claimant’s girlfriend 
completed a questionnaire that indicated that claimant had low back pain and 
right leg pain intermittently for 10-12 months and then increased severity one 
month earlier after twisting his right ankle.

8.At the February 6, 2008, MRI, claimant’s girlfriend completed a 
screening form that indicated that claimant had a two year history of right leg pain 
with no injury.  The form also indicated that the pain had existed “over 1 month.”  
The MRI showed a herniated disc at L4-5 impinging on the right L5 nerve root.

9.On February 8, 2008, Dr. Dlugos wrote that claimant’s  herniated disc 
caused the right leg sciatica and that it could be related to heavy lifting at work.

10.Dr. Dlugos referred claimant to Dr. Tamimi for epidural steroid injection 
(“ESI”).  Claimant’s girlfriend completed a February 12, 2008, questionnaire 
indicating that the back and right leg pain started January 11, 2008.  Dr. Tamimi 
reported claimant’s history was right leg pain starting gradually for the last few 
months and becoming severe on January 11, 2008.  On February 14, 2008, Dr. 
Tamimi administered an ESI, which improved claimant’s symptoms.  Dr. Tamimi 
administered an ESI on March 6 and May 8, 2008.  

11.On February 29, 2008, Dr. Baptist reexamined claimant and diagnosed 
herniated disc.  On March 7, 2008, Dr. Baptist stated that claimant’s  right leg pain 
always was due to the L5 disc injury.

12.On May 12, 2008, Dr. Tamimi referred claimant to surgeons in Denver.  
Dr. Baptist then referred claimant to Dr. Michael Brown for surgery.

13.On June 9, 2008, Dr. Brown examined claimant and noted that the 
referral was by Dr. Baptist.  Claimant reported a history of the work injury twist 
and fall, and then noticing the right leg pain as the ankle healed.  Dr. Brown 
recommended surgery.  On June 17, 2008, Dr. Brown performed surgery on the 
L4-5 herniated disc.



14.On August 7, 2008, Dr. Watson performed an independent medical 
examination (“IME”) for respondents.  Claimant reported a history of the right 
ankle sprain and then noticing right calf pain as the ankle sprain resolved.  Dr. 
Watson attributed only a right ankle sprain to the work injury.  He concluded that 
claimant’s right leg symptoms were not due to the work injury and were due to a 
preexisting herniated disc.

15.On August 29, 2008, Dr. Baptist wrote that claimant’s right leg radicular 
pain was due to the work injury.

16.On January 8, 2009, Dr. Hall performed an IME for claimant, who 
reported a history of twisting his ankle and falling on December 15, 2007.  
Claimant reported a history of intermittent right leg symptoms before the work 
injury.  Dr. Hall disagreed with Dr. Watson and concluded that the work injury 
caused or aggravated the disc herniation.

17.Dr. Hall and Dr. Watson both testified at hearing, explaining their 
opinions.  Dr. Watson admitted that no medical records before January 11, 2008, 
documented any prior history of right leg symptoms.  Dr. Watson assumed both a 
prior history and that the symptoms had a January 11, 2008 onset.  Dr. Watson 
admitted that the cause was  unknown and could be the work injury or a natural 
progression of the preexisting condition.

18.Dr. Hall admitted that claimant did report a prior history of intermittent 
leg symptoms.  Dr. Hall concluded that the work injury occurred a “clinically 
reasonable time” before the January 11, 2008 onset of symptoms and the two 
events were not mere coincidence.  Dr. Hall noted that claimant had positive 
response to the ESI, which leads one to infer that claimant had inflammation and 
that it probably occurred within weeks of the ESI.  Dr. Hall noted that the work 
injury was the likely cause because claimant otherwise had only mild disc 
dessication and facet arthropathy.  He thought that the work injury, rather than 
natural progression, was the more likely cause.

19.Claimant has proven by a preponderance of the evidence that he 
suffered an accidental injury on December 15, 2007, arising out of and in the 
course of his employment. The opinions of Dr. Hall are more persuasive than 
those of Dr. Watson and are supported by the opinion of Dr. Baptist.  Claimant’s 
testimony is credible.  He unfortunately relied upon his girlfriend to complete 
medical history forms.  Claimant had only intermittent leg symptoms before the 
work injury.  That work injury probably caused or aggravated the L4-5 disc 
herniation, causing the subsequent right leg radicular symptoms and requiring 
the treatment and surgery.

20.Dr. Brown is  an authorized treating physician, upon referral in the 
normal progression of treating physicians from Dr. Baptist.

CONCLUSIONS OF LAW



1.Claimant must prove that he is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is  compensable.  H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits  by a 
preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is  that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As  found, 
claimant has  proven by a preponderance of the evidence that he suffered an 
accidental injury on December 15, 2007, arising out of and in the course of his 
employment.

2.Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  
Respondents are only liable for authorized or emergency medical treatment. See 
§ 8-42-101(1), C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 
P.2d 228 (1973).  A physician may become authorized to treat the claimant as a 
result of a referral from a previously authorized treating physician. The referral 
must be made in the "normal progression of authorized treatment." Greager v. 
Industrial Commission, 701 P.2d 168 (Colo. App. 1985).  As found, Dr. Brown is 
an authorized treating physician, upon referral in the normal progression of 
treating physicians from Dr. Baptist.

ORDER

 It is therefore ordered that:

1.The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers for the work injury, including the bills for the 
surgery by Dr. Brown, according to the Colorado fee schedule.

2.The insurer shall pay to claimant TPD benefits  at the rate of $400 per 
week for February 1, 4-8, 11-15, 18-22, 25-27, March 3-7, 10, April 30, May 1-2, 
5-9, 12-16, 19-23, 26-30, June 2-6, 9-13, 16-20, 23-27, 30, July 1-4, 7-11, 14-18, 
21-25, 28-31, August 1, 4-8, 11, 2008.



3.The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

4.All matters not determined herein are reserved for future determination.

DATED:  March 5, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-634-558

ISSUES

The issue determined herein is claimant’s request for penalties against the 
insurer pursuant to section 8-43-304, C.R.S.  Claimant applied for hearing on the 
sole issue of the penalties.  On February 5, 2009, respondents moved for 
summary judgment.  On February 25, 2009, claimant objected to the motion.

FINDINGS OF FACT

1.Claimant suffered an admitted work injury on September 13, 2004.

2.On April 18, 2008, claimant’s attorney filed his entry of appearance, 
showing his address as 1401 Court St., Pueblo, CO  81003.

3.Claimant’s attorney also maintains  a business address at P.O. Box 2940, 
Colorado Springs, CO  80901-2940.

4.On July 1, 2008, the insurer received a medical report from Dr. Michael 
Dallenbach.

5.On July 3, 2008, the insurer mailed a copy of Dr. Dallenbach’s  report to 
claimant’s attorney at the Colorado Springs address.

6.On July 7, 2008, claimant’s attorney received Dr. Dallenbach’s report at 
the Colorado Springs address.

7.Claimant’s attorney did not review the medical report until November 
2008.



8.On November 6, 2008, claimant filed his application for hearing on the 
issue of penalties for an alleged violation of WCRP 5-4(A)(5).

9.On January 7, 2009, the Director of the Division of Workers’ 
Compensation refused claimant’s request for a blanket order compelling the 
insurer to mail documents to the address that appears on the entries of 
appearance in all claims.

10.The insurer exchanged a copy of Dr. Dallenbach’s medical report with 
all parties within 15 working days of receipt.

CONCLUSIONS OF LAW

1. OACRP 17 authorizes a motion for summary judgment concerning 
any endorsed issue for hearing.  Summary judgment is  appropriate only if the 
pleadings and supporting documents demonstrate that there is no genuine issue 
of material fact and the moving party is entitled to judgment as a matter of law.  
The burden is  on the moving party to establish that no genuine issue of material 
fact exists, and any doubts in this regard must be resolved against the moving 
party.  Wilson v. Marchiondo, 124 P.3d 837 (Colo. App. 2005).  OACRP 17 also 
provides that the objection to the motion must specifically identify the disputed 
issue of material fact.  

2. Claimant seeks a penalty pursuant to section 8-43-304(1), C.R.S. 
due to respondents’ alleged violation of WCRP 5-4(A)(5).  Section 8-43-304(1), 
C.R.S. provides in pertinent part for penalties of up to $500 per day if respondent 
“violates any provision of articles 40 to 47 of this title, or does any act prohibited 
thereby, or fails  or refuses to perform any duty lawfully enjoined within the time 
prescribed by the director or panel, for which no penalty has been specifically 
provided, or fails, neglects, or refuses to obey any lawful order made by the 
director or panel . . .”  “Order” is defined in section 8-40-201(15), C.R.S. as 
including a rule.  WCRP 5-4(A)(5) provides:  “A copy of every medical report not 
filed with the Division shall be exchanged with all parties  within fifteen (15) 
working days of receipt.”  No statute or WCRP requires that the medical report be 
exchanged with a party only at the address on the attorney’s entry of 
appearance.  The only requirement is that the report be exchanged within 15 
working days.  The undisputed facts are that the report was received July 1 and 
claimant’s attorney received the copy on July 7.  These facts are established by 
claimant’s own pleading, the response to the request for more definite statement 
regarding the penalty.  Claimant’s objection to the motion for summary judgment 
does not specifically identify a disputed issue of material fact.  The undisputed 
material facts satisfied WCRP 5-4(A)(5).  Consequently, because the insurer did 
not violate WCRP 5-4(A), no penalty may be imposed under section 8-43-304, 
C.R.S.



ORDER

 It is therefore ordered that:

1. Claimant’s claim for penalties against the insurer is denied and 
dismissed.  The application for hearing is stricken.

2. All matters not determined herein are reserved for future 
determination.

DATED:  March 5, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-724-717

ISSUE

Whether Claimant has established by a preponderance of the evidence 
that her 29% left upper extremity impairment rating should be converted to a 17% 
whole person impairment rating.

FINDINGS OF FACT

1. On May 3, 2007 Claimant suffered an admitted industrial injury to 
her left shoulder area during the course and scope of her employment with 
Employer.  Claimant was injured when she tripped over a rubber mat while 
unloading a truck.

2. After a course of conservative treatment, Claimant underwent left 
shoulder surgery for her injury on January 11, 2008.  The surgery included a 
subacromial decompression, a distal clavicle resection, a bicep tenolysis  and a 
debridement of the labrum.

3. On April 30, 2008 Claimant reached Maximum Medical 
Improvement (MMI) for her left shoulder injury.  Samuel Y. Chan, M.D. assigned 
Claimant a 29% left upper extremity impairment rating based on range of motion 
deficits and the distal clavicle resection.  He noted that the extremity rating 
converted to a 17% whole person impairment.

4. On June 2, 2008 Respondent filed a Final Admission of Liability 
(FAL)  consistent with Dr. Chan’s 29% left upper extremity impairment 



determination.  Neither party subsequently requested a Division Independent 
Medical Examination (DIME).  Claimant timely filed an Application for Hearing 
and Notice to Set (Application).  The Application was based on the assertion that 
the left upper extremity impairment rating should be converted to a whole person 
impairment rating.

5. Claimant credibly testified at the hearing in this matter that she 
suffers a functional impairment to her left shoulder that impacts her activities of 
daily living.  She explained that she has difficulty reaching cabinets and shelves 
that are above her head.  Claimant stated that she suffers a loss of function at 
the top of her shoulder between her neck and the glenohumeral joint.  She is 
thus unable to use her left shoulder area to carry objects.  Claimant also noted 
that sleeping on her left side aggravates her pain and interferes with her sleep 
patterns.

6. Ronald Swarsen, M.D. testified at the hearing in this matter.  He 
persuasively explained that the areas in which Claimant underwent left shoulder 
surgery were proximal to, or above, the glenohumeral joint in her left shoulder.  
He also commented that Claimant’s description of her functional impairment is in 
the region of the shoulder girdle.  Dr. Swarsen noted that the shoulder girdle is 
not a part of the arm.

7. Based on the credible testimony of Claimant and Dr. Swarsen, 
Claimant experiences pain that limits  her ability to perform various functions with 
her left shoulder.  Claimant has produced substantial evidence that she suffers 
functional impairment proximal to, or above, the arm at the shoulder as a result of 
her May 3, 2007 industrial injury.  Claimant credibly stated that she is unable to 
use her left shoulder area to carry objects and has difficulty reaching cabinets 
and shelves that are above her head.  Claimant also noted that sleeping on her 
left side aggravates her pain and interferes with her sleep patterns.  Dr. Swarsen 
persuasively explained that the areas in which Claimant underwent left shoulder 
surgery were proximal to, or above the glenohumeral joint.  He also commented 
that Claimant’s description of her functional impairment is  in the region of the 
shoulder girdle.  Dr. Swarsen noted that the shoulder girdle is not a part of the 
arm.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  §8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 



(Colo. App. 2004).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

 4. Section 8-42-107(1)(a), C.R.S. limits  medical impairment benefits  to 
those provided in § 8-42-107(2), C.R.S. when a claimant’s injury is one 
enumerated in the schedule of impairments.  The schedule includes the loss of 
the “arm at the shoulder.”  See § 8-42-107(2)(a), C.R.S.  However, the “shoulder” 
is  not listed in the schedule of impairments.  See Maree v. Jefferson County 
Sheriff’s Department, W.C. No. 4-260-536 (ICAP, Aug. 6, 1998); Bolin v. 
Wacholtz, W.C. No. 4-240-315 (ICAP, June 11, 1998).

 5. When an injury results in a permanent medical impairment not set 
forth on a schedule of impairments, an employee is entitled to medical 
impairment benefits paid as a whole person.  See § 8-42-107(8)(c), C.R.S.

 6. Because § 8-42-107(2)(a), C.R.S., does not define a “shoulder” 
injury, the dispositive issue is whether a claimant has sustained a functional 
impairment to a portion of the body listed on the schedule of impairments.  See 
Strauch v. PSL Swedish Healthcare, 917 P.2d 366, 368 (Colo. App. 1996).  
Whether a claimant has suffered the loss of an arm at the shoulder under § 
8-42-107(2)(a), C.R.S., or a whole person medical impairment compensable 
under § 8-42-107(8)(c), C.R.S., is  determined on a case-by-case basis.  See 
DeLaney v. Industrial Claim Appeals Office, 30 P.3d 691, 693 (Colo. App. 2000).

 7. The Judge must thus  determine the situs of a claimant’s “functional 
impairment.”  Velasquez v. UPS, W.C. No. 4-573-459 (ICAP  Apr. 13, 2006).  The 
situs of the functional impairment is  not necessarily the site of the injury.  Id.  Pain 
and discomfort that limit a claimant’s ability to use a portion of the body is 
considered functional impairment for purposes of determining whether an injury 
is  off the schedule of impairments.  Eidy v. Pioneer Freightways, W.C. No. 
4-291-940 (ICAP, Aug. 4, 1998).



 8. As found, based on the credible testimony of Claimant and Dr. 
Swarsen, Claimant experiences pain that limits her ability to perform various 
functions with her left shoulder.  Claimant has  produced substantial evidence that 
she suffers functional impairment proximal to, or above, the arm at the shoulder 
as a result of her May 3, 2007 industrial injury.  Claimant credibly stated that she 
is  unable to use her left shoulder area to carry objects and has  difficulty reaching 
cabinets  and shelves that are above her head.  Claimant also noted that sleeping 
on her left side aggravates her pain and interferes with her sleep patterns.  Dr. 
Swarsen persuasively explained that the areas in which Claimant underwent left 
shoulder surgery were proximal to, or above the glenohumeral joint.  He also 
commented that Claimant’s description of her functional impairment is in the 
region of the shoulder girdle.  Dr. Swarsen noted that the shoulder girdle is not a 
part of the arm.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant has sustained a 17% whole person impairment rating.  
Respondent’s payments to Claimant shall be calculated based on the formula in 
§ 8-42-107(8), C.R.S.

2. Respondent shall pay Claimant interest at the rate of 8% per 
annum on all amounts of compensation not paid when due.

3. All issues not determined by this  order are reserved for future 
determination.

DATED: March 9, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-713-395

ISSUE

Whether Claimant has established by a preponderance of the evidence 
that the L5-S1 fusion surgery recommended by William Biggs, M.D. is related to 
her admitted December 27, 2006 industrial injury and is  reasonable and 
necessary to relieve the effects of the injury.



FINDINGS OF FACT

 1. On September 9, 1997 Claimant underwent lumbar fusion surgery 
at L4-L5 to correct “degenerative retrolisthesis.”  

 2. Claimant has  suffered from chronic fibromyalgia for approximately 
20 years.  She experiences pain in numerous parts of her body including the 
lumbar spine, elbows, shoulders, knees and thighs.  Claimant has received 
extensive medical treatment for her condition.

 3. On December 27, 2006 Claimant sustained an admitted industrial 
injury during the course and scope of her employment with Employer.  She 
slipped on ice in Employer’s  parking lot, twisted and fell to the ground on her 
buttock.

 4. Claimant subsequently underwent medical treatment for low back 
pain with Authorized Treating Physician (ATP) William Biggs, M.D.  In reviewing a 
lumbar MRI, Dr. Biggs commented that Claimant’s L4-L5 fusion appeared to be 
solid.  He noted that the MRI also revealed degenerative spondylolisthesis at L5-
S1.

 5. On April 22, 2008 Dr. Biggs diagnosed Claimant with unstable 
degenerative spondylolisthesis  at L5-S1.  He explained that the unstable 
spondylolisthesis  was “putting pressure on her nerve roots.”  Dr. Biggs noted that 
the pressure on Claimant’s nerve roots was likely the cause of her pain.

 6. On April 29, 2008 Dr. Biggs submitted a surgical authorization 
request to perform L5-S1 fusion surgery on Claimant’s lumbar spine.  He sought 
to repair Claimant’s  unstable spondylolisthesis.  Respondents contested the prior 
authorization request.

 7. On July 16, 2008 Claimant underwent an independent medical 
examination with Brian E.H. Reiss, M.D.  Dr. Reiss commented that he was 
concerned that Claimant’s low back pain could be attributed to her fibromyalgia.  
He stated that he would supplement his report when he was able to review 
Claimant’s lumbar MRI films.

 8. Dr. Reiss subsequently updated his  independent medical 
examination report.  He remarked that he would be “cautious about proceeding 
with any surgical intervention” on Claimant.  Dr. Reiss initially noted that a June 
2005 pain diagram completed by Claimant “quite clearly shows pretty much the 
same sort of pain” that she began experiencing after her December 27, 2006 
industrial injury.  He stated that Claimant has suffered from chronic fibromyalgia, 
is  de-conditioned and is  overweight.  He commented that Claimant suffers  from 
preexisting spondylolysis and spondylolisthesis that were unrelated to her 
industrial injury.  Dr. Reiss summarized that surgical intervention would unlikely 
eliminate Claimant’s pain, change her pain pattern or make her more functional.  



He thus suggested conservative treatment that included aerobic conditioning, 
core stabilization, medical management and injections.  Dr. Reiss concluded that 
any need for surgical intervention at L5-S1 was more likely related to Claimant’s 
“preexisting chronic pathology” than her industrial injury.

 9. On November 21, 2008 Dr. Biggs issued a report challenging Dr. 
Reiss’ conclusions.  He explained that, based on Claimant’s  reports, her back 
pain after her slip and fall was different from any back pain she had previously 
experienced.  Although Dr. Biggs acknowledged that Claimant had a long history 
of fibromyalgia, he noted that her condition did not account for all of her low back 
pain.  He commented that Claimant’s lumbar MRI revealed an alignment that was 
close to normal and ranged from one to two millimeters.  However, she suffered 
an alignment slip of 12 millimeters when she stood up for x-rays.  Dr. Biggs 
characterized Claimant’s slip as an “extremely unstable spondylolisthesis” and 
noted that the extensive slip was causing the majority of her symptoms.  He 
disagreed with Dr. Reiss’ view about surgical intervention because Claimant 
suffers from a degenerative “very unstable spondylolisthesis” that was 
aggravated by her December 27, 2006 slip and fall.  Dr. Biggs explained that, 
prior to the industrial incident, Claimant experienced only minimal symptoms from 
her unstable spondylolisthesis  and her symptoms became quite advanced after 
the incident.  He thus concluded that it was “very reasonable and warranted to 
proceed with an L5-S1 fusion.”

 10. On January 19, 2009 the parties conducted the evidentiary 
deposition of Dr. Biggs.  He reiterated that Claimant’s unstable spondylolisthesis 
at L5-S1 warranted fusion surgery.  Dr. Biggs explained that, although Claimant 
suffered from an unstable spondylolisthesis prior to her industrial injury, the slip 
and fall caused her condition to become symptomatic.  He commented that 
Claimant’s condition caused her vertebrae to slip out of alignment and that her 
slippage of 12 millimeters  was significant.  Dr. Biggs remarked that fusion surgery 
would improve Claimant’s function and quality of life.

 11. On January 22, 2009 the parties conducted the evidentiary 
deposition of Dr. Reiss.  He reiterated that he was concerned about L5-S1 fusion 
surgery for Claimant because of her long history of low back pain and the unclear 
location of her pain generator.  Dr. Reiss remarked that Claimant’s weight and 
poor conditioning were also negative predictors for back surgery.  He 
summarized that Claimant’s continued symptoms were not related to her 
industrial injury but were instead the result of poor conditioning, preexisting 
degenerative problems, preexisting spondylolisthesis and fibromyalgia.

 12. Claimant testified at the hearing in this matter.  She explained that 
she has suffered from depression and fibromyalgia for approximately 18 years.  
She acknowledged that she has experienced globalized pain over a number of 
years and has felt intermittent low back pain as  a result of her 1997 fusion 
surgery.  Nevertheless, Claimant stated that when she fell in Employer’s  parking 



lot on December 27, 2006 she landed hard on the ground.  She suffered a 
shoulder injury that required surgery.  Claimant also remarked that she 
experienced unique pain in her back after the fall and that she was concerned 
that her 1997 fusion had broken.  She concluded that she is prepared to undergo 
fusion surgery at L5-S1 as recommended by Dr. Biggs.

 13. Claimant’s credible testimony and the persuasive testimony of Dr. 
Biggs demonstrate that Claimant has established that it is  more probably true 
than not that her low back condition is related to her December 27, 2006 
industrial injury.  Moreover, L5-S1 fusion surgery is reasonable and necessary to 
cure and relieve the effects of Claimant’s industrial injury.  Claimant’s  December 
27, 2006 slip and fall aggravated, accelerated, or combined with her preexisting 
spondylolisthesis  to produce a need for medical treatment.  Claimant credibly 
testified that she experienced unique pain in her back after the fall and was 
concerned that she had broken her 1997 fusion.  Dr. Biggs explained that, 
although Claimant suffered from an unstable spondylolisthesis prior to her 
industrial injury, the slip and fall caused her condition to become symptomatic.  
He also remarked that, although Claimant had a long history of fibromyalgia, her 
condition did not account for all of her low back pain.  Dr. Biggs  stated that 
Claimant’s “extremely unstable spondylolisthesis” causes her vertebrae to slip 
out of alignment.  He commented that the extensive slip was  causing the majority 
of her symptoms.  Dr. Biggs summarized that fusion surgery would improve 
Claimant’s function and quality of life.

14. In contrast, Dr. Reiss  stated that Claimant’s low back condition was 
attributable to poor conditioning, preexisting degenerative problems, preexisting 
spondylolisthesis  and fibromyalgia.  He explained that surgical intervention was 
inappropriate and that Claimant should undergo conservative treatment that 
included aerobic conditioning, core stabilization, medical management and 
injections.  Despite Dr. Reiss’ testimony, his position is unpersuasive because it 
fails to account for the aggravation of Claimant’s  low back symptoms subsequent 
to her December 27, 2006 industrial injury.  Furthermore, Dr. Biggs relied on 
objective evidence that Claimant suffers from a significant slip to her vertebrae as 
a result of her unstable spondylolisthesis and that L5-S1 fusion surgery will 
improve her condition.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  §8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 



197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 
(Colo. App. 2004).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

 4. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
(Colo. 1994).  A pre-existing condition or susceptibility to injury does not 
disqualify a claim if the employment aggravates, accelerates, or combines with 
the pre-existing condition to produce a need for medical treatment.  Duncan v. 
Industrial Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  The 
determination of whether a particular treatment modality is  reasonable and 
necessary to treat an industrial injury is a factual determination for the ALJ.  In re 
of Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); In re Frazier, W.C. No. 
3-920-202 (ICAP, Nov. 13, 2000).

 5. As found, Claimant’s credible testimony and the persuasive 
testimony of Dr. Biggs demonstrate that Claimant has established by a 
preponderance of the evidence that her low back condition is related to her 
December 27, 2006 industrial injury.  Moreover, L5-S1 fusion surgery is 
reasonable and necessary to cure and relieve the effects of Claimant’s industrial 
injury.  Claimant’s  December 27, 2006 slip and fall aggravated, accelerated, or 
combined with her preexisting spondylolisthesis  to produce a need for medical 
treatment.  Claimant credibly testified that she experienced unique pain in her 
back after the fall and was  concerned that she had broken her 1997 fusion.  Dr. 
Biggs explained that, although Claimant suffered from an unstable 
spondylolisthesis  prior to her industrial injury, the slip and fall caused her 
condition to become symptomatic.  He also remarked that, although Claimant 
had a long history of fibromyalgia, her condition did not account for all of her low 
back pain.  Dr. Biggs stated that Claimant’s  “extremely unstable 
spondylolisthesis” causes her vertebrae to slip out of alignment.  He commented 



that the extensive slip was causing the majority of her symptoms.  Dr. Biggs 
summarized that fusion surgery would improve Claimant’s function and quality of 
life.

 6. As found, Dr. Reiss stated that Claimant’s low back condition was 
attributable to poor conditioning, preexisting degenerative problems, preexisting 
spondylolisthesis  and fibromyalgia.  He explained that surgical intervention was 
inappropriate and that Claimant should undergo conservative treatment that 
included aerobic conditioning, core stabilization, medical management and 
injections.  Despite Dr. Reiss’ testimony, his position is unpersuasive because it 
fails to account for the aggravation of Claimant’s  low back symptoms subsequent 
to her December 27, 2006 industrial injury.  Furthermore, Dr. Biggs relied on 
objective evidence that Claimant suffers from a significant slip to her vertebrae as 
a result of her unstable spondylolisthesis and that L5-S1 fusion surgery will 
improve her condition.



ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Respondents are financially responsible for Claimant’s L5-S1 fusion 
surgery as recommended by Dr. Biggs.

2. All issues not determined by this  order are reserved for future 
determination.

DATED: March 9, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-731-832

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM:

Claimant,

v.

Employer,

and

Insurer/Respondents.



 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on February 26, 2009, in Denver, Colorado.  
The hearing was digitally recorded (reference: 2/26/09, Courtroom 4, beginning 
at 1:29 PM, and ending at 4:54 PM).   

 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to Claimant’s  counsel, to be 
submitted electronically.  The same was submitted on March 6, 2009.  On March 
9, 2009, Respondents indicated they had no objections to Claimant’s proposed 
decision.  The ALJ has modified the proposed decision and hereby issues the 
following decision.

ISSUES
 

The issues to be determined by this decision concern: compensability; 
medical benefits; and, temporary total (TTD) and/or temporary partial disability 
(TPD) benefits. Respondents raised the affirmative defense of  “responsibility for 
termination.”   Claimant bears the burden of proof, by a preponderance of the 
evidence, on all issues other than “responsibility for termination.”  Respondents 
bear the burden by preponderant evidence on the later issue. 

At the commencement of the hearing, the parties stipulated to an average 
weekly wage (AWW) in the amount of $771.12.  Claimant withdrew the issue of 
penalty for the Employer’s alleged late reporting of Claimant’s injury.  

 
      

 FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. The Employer employed the Claimant as a night welder/fabricator 
in 2006.  The type of welding Claimant performed was fabrication and production 
welding.  Occasionally the Claimant would weld very small materials, making 
instrumentation, and at other times  he would assemble and weld heavy 
materials.  

3. On June 27, 2007, Claimant was moving angle irons from a pallet 
to a different surface so that it would be easier for him to grab one angle iron at a 
time as he worked on his project.  He felt a pulling sensation in his  right lower 
groin area as he moved a stack of 3-4 angle irons from the pallet to the table.  

4. On June 28, 2007, the next day, Claimant told his supervisor, Craig 
Baumgartner, of his injury.  At that time, Claimant stated that Baumgartner told 
him it was too late to file a workers’ compensation claim, that the Employer does 



not like workers’ compensation claims, and that the Claimant could not pass a 
urine test.  Claimant was then instructed to see his own physician.  Baumgartner 
denies this version of the conversation.  According to Baumgartner, Claimant said 
he had a hernia and Baumgartner asked if it was work-related. According to 
Baumgartner, Claimant said “no.”  Contradicting Baumgartner’s testimony is the 
Employer’s  First Report of Injury, filed by Stacy Dominguez, which recites the 
reporting of a work-related injury on June 28, 2007.  The ALJ infers and finds  that 
Baumgartner’s version of the conversation with the Claimant is  contradicted and, 
therefore, not credible.  Regardless of Claimant’s version of the conversation, the 
ALJ finds that Claimant reported a work-related hernia to his Employer on June 
28, 2007 and his  Employer made no medical referral.  Indeed, the First Report 
notes that Claimant’s medical provider is Peter Nichol[t]on (sic), M.D.

5. The evidence establishes that the Employer failed to provide 
medical care forthwith, i.e., “in the first instance,” after receiving notice of 
Claimant’s workers’ compensation injury on June 28, 2007, or thereafter, when 
he filed an “Application for Hearing and Notice to Set” on October 22, 2007.  As a 
consequence, the right to select a physician passed to the Claimant, and could 
not be recaptured by the Respondent.  Claimant exercised this  right be selecting 
Dr. Nicholson at Colorado Family Medicine who referred him to the Center for 
Surgical Specialists.  

6. On July 9, 2007, Peter Nicholson, M.D., Claimant’s  personal 
physician at Colorado Family Medicine, P.C., examined the Claimant.   Dr. 
Nicholson’s notes from that day reflect that Claimant had a pain in his  groin area 
and that his work involves lifting lots of weight.  The ALJ infers  and finds that Dr. 
Nicholson rendered an opinion that Claimant’s pain in the groin area was work-
related. Dr. Nicholson referred Claimant to the Center of Surgical Specialists, 
P.C., located in Thornton, Colorado.  

7. On July 9, 2007, Claimant was next examined at Center of Surgical 
Specialists, P.C.  At that facility, Moses K. Shieh, D.O., examined the Claimant 
and diagnosed a right inguinal hernia and microlithiasis  of the left testicle.   
Coupled with the Claimant’s testimony about the June 27, 2007 injury, the ALJ 
infers and finds that the Claimant’s right inguinal hernia was work-related. 

8. Claimant stated at hearing that he is not seeking workers’ 
compensation benefits for anything related to his left testicle.  

9. Following the examination by Dr. Shieh, Dr. Shieh placed Claimant 
on restrictions of no standing more than sixty minutes, no lifting, pushing, pulling, 
or dragging greater than fifteen pounds.

10. Claimant returned to work and provided his restrictions  to his 
Employer.  



11. On July 31, 2007, the Employer filed an “Employer’s  First Report of 
Injury,” setting forth that Claimant was injured and notified the Employer on June 
28, 2007, of a hernia injury to his “abdomen including groin.”  The “Employer’s 
First Report of Injury” was filed by Stacy Dominguez, who was the Human 
Resource Manager for Employer.  

12. On October 22, 2007, while unrepresented, Claimant filed an 
“Application for Hearing and Notice to Set” with the Office of Administrative 
Courts alleging that his  right inguinal hernia was a work-related injury. Thereafter, 
Claimant was not referred by Employer to a surgeon for his hernia and could not 
pay for surgery under his private healthcare insurance.  

13.  Claimant was not provided a company physician for evaluation 
until August 11, 2008.

14. On August 11, 2008, at Employer’s request, personnel at Concentra 
Medical Facility examined the Claimant.  At that visit, Richard Shouse, P.A., 
examined Claimant and concluded that there was “Causaility determined to be 
>50% given patients mechanism of injury and present complaint.”   

15. The Employer designated Concentra Medical Facility as a treating 
facility and Concentra Medical Facility is also an authorized treating provider.

16. Physician’s Assistant Shouse, confirmed a bulge “Right groin.  
Bulge high into the groin,” but “no palpable with Valsalva.”    

17. Respondents retained Alexander Jacobs, M.D., to perform an 
Independent Medical Examination (IME), which occurred on January 30, 2009.  
In Dr. Jacob’s evaluation, he notes that the history provided to the imaging 
personnel on July 18, 2007, noted under the history “groin strain at work.”   All 
physicians agree Claimant has a right inguinal hernia.  Dr. Jacobs has rendered 
an opinion that Claimant sustained a work-related right inguinal hernia.  Coupled 
with the Claimant’s  description of the work incident on June 27, 2007, the ALJ 
finds that this right inguinal hernia occurred at work on June 27, 2007.

18. Although Claimant was on restrictions following his visit to Dr. Shieh 
on July 9, 2007, the Employer did not accommodate those restrictions.  Claimant 
continued to work at full duty until he was terminated from employment on August 
26, 2008.  

Responsibility for Termination

19. On August 25, 2008, Claimant had an altercation with Marcos 
Colorado.  According to the Claimant, Marcos Colorado rammed himself into 
Claimant’s chest, while Claimant was holding a lit welding torch, thus, provoking 
Claimant’s actions of pulling Colorado’s mask and flipping it back into his face.  



The ALJ infers and finds that Claimant’s description of Colorado’s  actions does 
not make sense.  It is  not in accord with reason and common sense that an 
individual would ram his chest into someone witn a lit welding torch. According to 
Jaime Lopez, a co-worker who witnessed the entire “mask-pulling” incident, 
Colorado did not ram himself into Claimant and the “mask-pulling” incident was 
entirely unprovoked by Colorado.  According to Lopez, the Claimant got mad at 
the fact that Colorado came to see what was going on.  The ALJ finds that Lopez 
has no interest in the outcome of the case, whereas the Claimant does have an 
interest.  Also, Craig Baumgartner, Claimant’s indirect supervisor and the 
superintendent at the facility where Claimant worked testified that Claimant did 
not have a good reputation for truthfulness.  All factors considered, the ALJ finds 
Lopez’ testimony about the incident credible and the Claimant’s testimony lacking 
in credibility. Therefore, The ALJ finds that Colorado incident unprovoked, 
Claimant pulled the mask protecting Marcos Colorado’s face and let it snap back.  
The ALJ finds that Claimant’s act of pulling Marcos Colorado’s mask was a 
volitional act.

20. According to the Claimant, he did not believe that pulling Marcos 
Colorado’s mask and flipping it back in his face would cause his termination from 
employment.  The ALJ infers and finds, however, that a reasonable person would 
believe that this behavior creating a safety issue for Colorado could lead to 
termination from employment.

21. According to Baumgartner, the “mask-pulling” incident created a 
safety hazard for Marcos Colorado, this  was “unacceptable behavior,” and 
Claimant was terminated for this incident.  Baumgartner further stated that the 
creation of safety issues could be expected by employees to lead to termination 
from employment.  The ALJ finds that Claimant was responsible for his 
termination, through a volitional act on his part, on August 25, 2008.

22. Since the time of Claimant’s  termination, he has received some 
unemployment benefits and has worked for at least one employer.  

Ultimate Findings
 

23. Claimant has proven, by a preponderance of the evidence that he 
suffered a right inguinal hernia, arising out of the course ands  scope of his 
employment.  The Claimant has  further proven, by preponderant evidence that 
he reported the work-related nature of his injury to his  supervisor, Craig 
Baumgartner, and the Employer made no referral for medical care.  Therefore, 
Claimant selected Colorado Family Medicine and Dr. Nicholson.  This selection 
was authorized.  Claimant has  also proven that all treatment for his  right inguinal 
hernia was reasonably necessary and causally related to the compensable injury 
of June 27, 2007.



          24.       Claimant has failed to prove, by preponderant evidence that he 
was temporarily disabled and not earning his full wage from June 27, 2007 
through his termination of August 26, 2008.

          25.       Respondents  have proven, by a preponderance of the evidence, 
that Claimant was responsible for his termination from employment on August 26, 
2008 through a volitional act on his part.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, Jaime Lopez was credible concerning the unprovoked “mask-
pulling” incident of August 25, 2008, involving Marcos Colorado.  The Claimant’s 
version of events  is not credible in this regard.  As found, the Claimant’s account 
of reporting a work-related hernia to his supervisor, Craig Baumgartner, on June 
28, 2007 is, however, credible, and Baumgartner’s account is not credible.

b. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See 
City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz  v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).  Also, the burden of proof is  generally 
placed on the party asserting the affirmative of a proposition.  Cowin & Co. v. 
Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the evidence” is 
that quantum of evidence that makes a fact, or facts, more reasonably probable, 



or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As 
found, Claimant has proven that he sustained a work-related right inguinal hernia 
on June 27, 2007; that he timely reported this to his  Employer on June 28, 2007; 
that his Employer failed to timely refer the Claimant for medical treatment after 
his report; that the Claimant made a first selection of Colorado Family Practice 
and Dr. Nicholson; and, that all of his medical treatment for the right inguinal 
hernia was causally related to the compensable injury and reasonably necessary 
to cure and relieve the effects thereof.  Further, as found, Respondents have 
proven that Claimant was  responsible for his termination from employment on 
August 26, 2008, through a volitional act on his part. 

Authorized Medical Treatment

c. Once compensability is  established, Respondents  are liable for 
medical treatment that is  reasonably necessary to cure and relieve the effects of 
the industrial injury.  Section 8-42-101(1)(a), C.R.S. (2008).  See Colorado 
Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 1994); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  To be a 
compensable benefit, medical care and treatment must be causally related to an 
industrial injury or occupational disease.  Dependable Cleaners v. Vasquez, 883 
P. 2d 583 (Colo. App. 1994).  Also, medical treatment must be reasonably 
necessary to cure and relieve the effects of the industrial occupational disease.  
Section 8-42-101 (1) (a), C.R.S.  Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 
2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  A determination of whether a particular treatment is reasonably necessary 
to treat the industrial injury is a question of fact for the ALJ, and an ALJ’s 
resolution should not be disturbed if supported by substantial evidence in the 
record.  Section 8-43-301(8). See City and County of Denver School District 1 v. 
Industrial Commission, 682 P.2d 513 (Colo. App. 1984).  Substantial evidence is 
that quantum of probative evidence that a rational fact-finder would accept as 
adequate to support a conclusion, without regard to the existence of conflicting 
evidence.  Durocher v. Industrial Claim Appeals Office, 905 P.2d 4 (Colo. App. 
1995).   As found, all of Claimant’s medical treatment for the right inguinal hernia 
of June 27, 2007 was causally related to that work-related incident and was 
reasonably necessary to cure and relieve the effects of that injury.  

d. Pursuant to Section 8-43-405(a), C.R.S. (2008), an employer in the 
“first instance” has the authority to select the treating provider for the injured 
worker.  When the employer fails  to provide a physician “in the first instance” the 
right of selection passes to the Claimant.  See Rogers v. Industrial Claim Appeals 
Office, 746 P.2d 565 (Colo. App. 1987) [employer must tender medical treatment 
“forthwith” on notice of an injury or the right of first selection passes  to the 
claimant].  Once the right of selection has passed to the Claimant it cannot be 



recaptured.  Id. As found, the Employer herein did not make a specific medical 
referral for the Claimant.  Therefore, Claimant first selected Colorado Family 
Practice and Dr. Nicholson, who became authorized medical providers. As found, 
the Employer failed to provide medical care forthwith, i.e. “in the first instance,” 
after receiving notice of Claimant’s workers’ compensation injury on June 28, 
2007, or thereafter, when he filed an “Application for Hearing and Notice to Set” 
on October 22, 2007.  As a consequence, the right to select a physician passed 
to the Claimant, and could not be recaptured by the Employer.  Claimant 
exercised this right be selecting Dr. Nicholson at Colorado Family Medicine, who 
referred him to the Center for Surgical Specialists.   As found, although 
Respondents are liable for payments to Dr. Nicholson and Dr. Shieh for care in 
this  case, they have designated Concentra Medical Facility as a treating facility 
and Concentra Medical Facility is also an authorized treating provider, and 
Claimant has treated at this facility. 

e. To be authorized, all referrals must remain within the chain of 
authorized referrals.  Mason Jar Restaurant v. Industrial Claim Appeals Office, 
862 P. 2d 1026 (Colo. App. 1993); One Hour Cleaners v. Industrial Claim Appeals 
Office, 914 P. 2d 501 (Colo. App. 1995).  As found, all referrals from Dr. 
Nicholson, Colorado Family Practice, Dr. Shieh and the Center for Surgical 
Specioalists were within the chain of authorized referrals.

Responsibility for Termination

f. The Respondent bears the burden of proving that Claimant was 
responsible for termination pursuant to Sections 8-42-105(4) and 8-42-103(1)(g), 
C.R.S., (2008).  See CCIA v. ICAO, 18 P.3d 790 (Colo. App. 2000).  In order to 
show that Claimant was responsible for his termination, Respondents must show, 
by a preponderance of the evidence, that Claimant committed a volitional act, or 
exercised some control over his termination, in light of the totality of the 
circumstances.  See Padilla v. Digital Equipment, 902 P.2d 414 (Colo. App. 
1994); and, Colorado Springs Disposal v. ICAO, 58 P.3d 1061 (Colo. App. 2002).  
In Colorado Springs Disposal v. Industrial Claim Appeals Office, supra, the Court 
held that he term “responsible” reintroduced into the Workers’ Compensation Act 
the concept of “fault” applicable prior to the decision in PDM Molding, Inc. v. 
Stanberg, 898 P.2d 543 (Colo. 1995).  Hence the concept of “fault” as it is used in 
the unemployment insurance context is instructive for purposes of termination 
statutes.  In that context “fault” requires that the Claimant must have performed 
some volitional act or exercised a degree of control over the circumstance 
resulting in the termination.  Padilla v. Digital Equipment Corp., supra, opinion 
after remand 908 P.2d 1185 (Colo. App. 1985).  That determination must be 
based upon an examination of the totality of circumstances.  Id.  As found, 
Claimant was responsible for his termination through a volitional act on his part.

g. Claimant is responsible for termination if he precipitated the 
employment termination by a volitional act that he would reasonably expect to 



result in a loss of employment.  See Patchek v. Colorado Department of Public 
Safety, WC No. 4-432-301 [Industrial Claim Appeals Office (ICAO, September 
27, 2001].  As  found, Claimant could reasonably expect the unprovoked “mask-
pulling” incident to result in his termination from employment. 

h. The Claimant’s conduct is  “willful” if he intentionally does the 
forbidden act, and it is  not necessary for the Employer to prove that the Claimant 
had the rule “in mind” and determined to break it.  Bennett Properties Co. v. 
Industrial Commission, 165 Colo. 135, 437 P.2d 548 (1968); see also Sayers v. 
American Janitorial Services, Inc., 162 Colo. 292, 425 P.2d 693 (1967) [willful 
misconduct may be established by showing a conscious indifference to the 
perpetration of a wrong, or a reckless disregard of the employee’s duty to his 
employer].  Moreover, there is no requirement that the Employer produce direct 
evidence of the Claimant’s state of mind.  To the contrary, willful conduct may be 
inferred from circumstantial evidence including the frequency of warnings, the 
obviousness of the danger, and the extent to which it may be said that the 
Claimant’s actions were the result of deliberate conduct rather than carelessness 
or casual negligence.  Bennett Properties Co. v. Industrial Commission, supra; 
Industrial Commission v. Golden Cycle Corp., 126 Colo. 68, 246 P.2d 902 (1952).  
As found, the Claimant acted volitionally when he pulled the mask off his co-
worker’s face and let it snap back and his actions resulted in his termination.  

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. The claim for a right inguinal hernia is compensable.  

B.  Respondents shall pay the costs of authorized, causally related 
and reasonably necessary medical care and treatment  that Claimant received 
for his right inguinal hernia from Peter Nicholson, M.D., at Colorado Family 
Medicine, P.C., and medical care from Moses K. Shieh, D.O., at Center of 
Surgical Specialists, P.C., and their referrals for reasonably necessary and 
causally related medical care, pursuant to the Division of Workers’ Compensation 
Medical Fee Schedule.  

C. Although Respondents have not recaptured their right to control 
medical care, the designated provider at Concentra Medical Facilities and any 
referrals from Concentra Medical Facilities are also authorized providers.  

D. Claimant is  responsible for his termination, Respondents have 
satisfied their burden of proof.  Accordingly, Claimant is barred from receiving any 
temporary total or partial disability benefits  for the period following his termination 
on August 26, 2008, until February 26, 2009, and thereafter, until provided 
otherwise by law or by agreement of the parties.  Consequently, any and all 
claims for temporary disability benefits are hereby denied and dismissed,



E. The Claimant’s average weekly wage is $771.12.  

F. Any and all issues not determined herein are reserved for future 
decision.

DATED this______day of March 2009.
EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-683-101

ISSUES

 The issue for determination is Claimant’s request for penalties  to be 
assessed against Insurer. 

FINDINGS OF FACT

1. Claimant requested that she be reimbursed for her mileage for 
authorized medical care.  Claimant mailed to Insurer on June 5, 2008, two 
requests for mileage reimbursement.  One request was for $19.71, and 
one was for $150.12. Payment was due on July 5, 2008, thirty days later.  
Insurer timely paid the request for $19.71.  The adjustor testified that only 
one was paid initially because she did not realize that there were two 
different requests.  Due to the difference in the amount, the adjustor 
should have known there were two different requests.  Claimant’s counsel 
wrote to Insurer on July 30, 2008, and advised of the mistake.  There was 
further follow-up from Claimant’s counsel’s office. Insurer mailed the check 
for $150.12 on September 22, 2008.  
2. Insurer paid temporary total disability (TTD) benefits late.  A check 
was due on August 21, 2008, and was paid on August 27, 2008, six days 
late.  A second check was due on October 30, 2008, and was paid on 
November 10, 2008, eleven days late.  Insurer has a computer system, 
“Autopay,” to issue TTD checks timely.  These payments “fell off” Autopay, 
as payments do under Insurer’s  system from time to time.  Insurer is 
aware that payments occasionally fall off of Autopay, but has not fixed 
Autopay or had its  adjustors  look at every TTD claim every two weeks to 
assure that the payment has not “fallen off” the system.  Insurer knows 
that some TTD payments will be late under this system.  These two 
checks were a total of 17 days late.  



3. Other TTD checks were also paid late.  Claimant’s counsel had 
directed that Claimant’s checks be sent to counsel’s office at 225 N. Fifth 

Street in Grand Junction.  Counsel advised Insurer of a change of address 
on July 31, 2007, September 20, 2007, and January 2, 2008.  A TTD 
check due November 15, 2007, was received one day late because it was 
sent to the previous address.  A TTD check due December 27, 2007, was 
received six days late because it was sent to the previous address.  A TTD 
check due January 10, 2008, was received four days late because it was 
sent to the wrong address.  The adjustor had difficulty getting the 
computer system to recognize the address change because of the 
different ways the system treats addresses of law firms and individual 
attorneys. The adjustor knew or should have known of this quirk of the 
Insurer’s computer system, and entered the address change in such a 
way that would have had the TTD checks sent to the correct address.  The 
checks were received a total of eleven days late.  
4. Insurer has violated a Rule, an order, or the Workers’ 
Compensation Act.  Insurer failed to take the action that a reasonable 
insurer would take to comply with the Act, the Rules, or the Order. The 
violations were timely cured.  However, Insurer knew or should have 
known that it was in violation. 
5. Claimant had no other source of income. Claimant had to get food 
from her mother and from the food bank. It was hard for Claimant to pay 
her bills. Claimant was assessed late charges.  Claimant borrowed money 
from her mother.  Christmas 2007 was stressful for Claimant.  Claimant 
had to apply for public assistance.  Claimant’s car insurance was 
cancelled.  The harm to Claimant from the late payments was significant - 
more than minor, but not catastrophic. 

CONCLUSIONS OF LAW

1.It has been found that Insurer has violated a Rule, an order, or the 
Workers’ Compensation Act.  An insurer fails  to obey an order if it fails  to take 
the action that a reasonable insurer would take to comply with the order. The 
insurer's action is therefore "measured by an objective standard of 
reasonableness." Jiminez v. Indus. Claim Appeals Office, 107 P.3d 965, 967 
(Colo.App. 2003). The reasonableness of an insurer's  action depends on 
whether the action was predicated on a rational argument based in law or fact. 
Jiminez v. Indus. Claim Appeals Office, supra, 107 P.3d at 967. Insurer failed to 
take the action that a reasonable insurer would take to comply with the Act, the 
Rules, or the Order. 

2.If a violation is cured within twenty days of the Application, the party 
seeking the penalty must show by clear and convincing evidence that the 
alleged violator know or reasonably should have known of the violation.  Section 
8-43-304(4), C.R.S. Insurer did cure the violations in a timely manner.  However, 



Insurer knew or should have known that it was in violation, and therefore a 
penalty will be assessed. 

3.In assessing a penalty, it is  proper to consider principles of 
"proportionality" derived from the due process and excessive fines clauses. See 
Cooper Industries v. Leatherman Tool Group, 532 U.S. 424 (2001). Factors 
relevant to this determination include the degree of the violator's culpability, the 
relationship between the penalty and the harm caused to the "victim" of the 
violator's conduct, and sanctions imposed in other cases. Cooper Industries v. 
Leatherman Tool Group, supra; McOmber v. Associated Business Products, 
supra; Strombitski v. Man Made Pizza, Inc., W. C. No. 4-403-661 (ICAO, 2005).  
Those factors were considered in setting the amounts of the penalties.  In 
particular, Claimant’s had no other source of income, she had to get food from 
her mother and from the food bank, it was hard for her to pay her bills, she was 
assessed late charges, she borrowed money from her mother, Christmas 2007 
was stressful, she had to apply for public assistance, and her car insurance was 
cancelled.  The harm to Claimant was significant - more than minor, but not 
catastrophic. 

4.Claimant requested that she be reimbursed for her mileage for 
authorized medical care.  Claimant mailed the request to Insurer on June 5, 
2008. Insurer mailed the check for $150.12 on September 22, 2008.  For this 
violation, penalty of $1.00 per day will be assessed from July 5, 2008, to July 30, 
2008 (25 days, $25.00), and a penalty of $10.00 per day from July 30, 2008, to 
September 22, 2008 (54 days, $540.00), for a total penalty of $565.00. 

5.Insurer paid TTD benefits late.  A check was due on August 21, 2008, 
and was paid on August 27, 2008, 6 days  late.  A second check was due on 
October 30, 2008, and was paid on November 10, 2008, 11 days late.  These 
two checks were a total of 17 days late.  A penalty will be assessed at the rate of 
$50.00 per day, for a total of $850.00. 

6.Other TTD checks were also paid late when Insurer did not change the 
address the checks were sent to.  The checks were received a total of 11 days 
late.  A penalty will be assessed at the rate of $25.00 per day for this  violation, 
for a total penalty of $275.00. 

7.The total penalty assessed is  $1,690.00.  $1,267.50 (75%) shall be paid 
to Claimant and $422.50 (25%) shall be paid to the Subsequent Injury Fund.  
Section 8-43-304(1), C.R.S.

ORDER

 It is  therefore ordered that Insurer shall pay a penalty of  $1,267.50 to 
Claimant and $422.50 to the Subsequent Injury Fund.  All matters not determined 
herein are reserved for future determination.

DATED:  March 10, 2009

Bruce C. Friend, Judge
Office of Administrative Courts



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-798

ISSUES

 Did the claimant prove by a preponderance of the evidence that she 
sustained an occupational disease of the right shoulder arising out of and 
in the course of her employment, and that was proximately caused by the 
conditions under which she performed her employment as a machine 
operator?

 Did the claimant prove by a preponderance of the evidence that medical 
treatment of the right shoulder provided by Kaiser Permanente was 
reasonable, necessary and authorized?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the 
following findings of fact:

1. The claimant alleges  that she sustained a compensable 
occupational disease affecting her right shoulder.  

2. The claimant was employed for fourteen years at the employer’s 
beverage plant.  The claimant operated various machines used in the bottling 
and canning of beverages.  The claimant credibly testified that in 2006, she 
worked exclusively on the “bottle line.”  In 2007 the claimant worked on the “can 
line” and the bottle line everyday.  In 2008 the claimant worked mostly on the can 
line, but worked on the bottle line one day per week.

3. The claimant is  approximately five feet one inch in height and 
weighs approximately 114 pounds.  The ALJ observed the claimant to be slight of 
stature.

4. The claimant testified that when she worked on the beverage lines 
she was required to push, pull and lift.  The claimant stated that she frequently 
lifted boxes of cartons or wrappers over her head, and the boxes  weighed from 
twenty-five to forty-five pounds. The claimant further stated that she was required 
to lift items from the floor and place them on a conveyor belt at approximately 
chest height.  The claimant also stated that she lifted and reached overhead 
when working on the bottle line.



5. On September 8, 2008, employer’s workers’ compensation adjuster 
prepared a written job description concerning the claimant’s duties.  This job 
description states that a “40lb box of wrappers  is  to be pulled and tipped to empty 
– not lifted as [the claimant] was told a few months ago.”  The adjuster notes this 
operation occurs approximately 142 times per day during four ten-hour shifts.  
The adjuster also states  the claimant has a “secondary responsibility” to “run a 
machine of cans.”  The adjuster states this job requires the claimant to lift 12 
packs of beverages weighing up to 10 pounds.  The adjuster states the claimant 
does “no overhead work, nor does she have any bending to the ground and 
these jobs are more pulling/pushing and grasping up to 40 lbs  and lifting up to 
10lbs.”

6. The employer’s plant manager, Mr. Guderian, testified concerning 
the job to which the claimant was assigned at the time of the hearing.  He 
testified that she works on the can line and is not required to lift any boxes 
weighing 40 pounds.  Rather, Mr. Guderian stated the claimant is  required to “tip” 
the boxes and then remove the cartons.  Mr. Guderian was not aware of any 
requirement for the claimant to reach overhead while working on the can line.  
Mr. Guderian acknowledged the claimant might be required to lift a case of 
beverages weighing 40 pounds  if she were assigned to perform certain positions 
on the bottle line.

7. Although the claimant testified that she first began to experience 
right shoulder problems in 2006, there is  medical documentation establishing that 
the claimant sought medical treatment for right shoulder problems on July 7, 
2005.  On that date the claimant reported to her personal medical provider, 
Kaiser Permanente (Kaiser) with a complaint of “right shoulder pain for months.”  
The Kaiser note states the claimant “works in a factory and does a lot of lifting 
and repetitive work,” and does not have the option ”to take time off work or go on 
light duty.”  The claimant reported a pain level of 5 on a scale of 10 and that the 
pain was  worse with reaching and lifting.  The examiner, who cannot be identified 
from the record, stated the claimant’s “A/C mobility” was within normal limits, but 
the claimant exhibited a tender supraspinatus on palpation.

8. On September 27, 2006, the claimant was again examined at 
Kaiser for shoulder pain.  Yolanda Cramer, PA, advised the claimant to consider 
injections, which she refused.  PA Cramer also referred the claimant for physical 
therapy.  On October 27, 2006, the claimant reported to Kaiser where Karl 
Rodriguez, PT, treated her for right shoulder complaints.  The assessment at that 
time was “impingement given her job and pain she most likely has a partial tear 
in the supraspinatus.”

9. On April 28, 2008, the claimant returned to Kaiser complaining of 
right shoulder pain.  She was sent for an x-ray that suggested the possibility of a 
Hill-Sachs lesion and some glenoid cortical irregularity.  



10. On or about May 16, 2008, the claimant suffered an industrial low 
back injury.  The employer referred her for treatment at Concentra.  The claimant 
was placed at maximum medical improvement (MMI) for this injury on July 30, 
2008.  The claimant underwent a Division-sponsored independent medical 
examination (DIME), performed by Dr. Bennett Machanic, M.D., on December 11, 
2008.  Dr. Machanic assessed 9 percent whole person impairment for the back.  
Dr. Machanic noted the claimant reported shoulder pain but he considered this 
condition unrelated to the industrial back injury of May 16, 2008.

11. Despite the back injury and right shoulder problems, the claimant 
continued working on the employer’s bottle and can lines.  

12. The claimant reported to Kaiser on July 11, 2008, where she was 
examined in the orthopedics department by PA David Hills.  PA Hills  noted that 
Dr. Gladu was the attending physician.  The claimant’s chief complaint was 
longstanding right shoulder pain of approximately two years’ duration.  PA Hills 
noted that the claimant performed “near continuous lifting” at work, that her 
symptoms receded on weekends, and that she was not involved in sporting 
activities or anything else that “would aggravate her shoulder outside of work.”  
PA Hills  opined that, “it is fairly clear-cut that the symptoms that she is having are 
at least aggravated by her job.”  PA Hills  expressed concern that if the claimant 
“continues to work in this work environment that any of the treatments  provided 
her short of a decompression might not resolve her symptoms.”  A shoulder 
injection was performed.  PA Hills  advised the claimant that the injection was a 
“temporizing thing, and if not successful, she could be a candidate for an ACJ 
decompression surgically.”  PA Hills also noted that he discussed the “work comp 
issue” with the claimant and that he intended to get input from “Kaiser On the 
Job.”

13. The claimant credibly testified that in July 2008 Kaiser advised her 
for the first time that if her shoulder condition was related to her job she would 
have to file a workers’ compensation claim to get further medical treatment.  PA 
Hills’s July 2008 notations concerning his conversation with the claimant 
corroborate the claimant’s testimony concerning Kaiser’s instructions to her. 

14. On July 21, 2008, the claimant first notified the employer of her 
right shoulder symptoms and their alleged connection to the employment.  
Specifically, the claimant filed an “Employee Incident Report” with the employer.  
In this report the claimant reported that she was having “right shoulder/arm sharp 
pain & numbness.”  The claimant wrote that in her opinion this condition occurred 
because she worked at the “same job lifting same motion.”  

15. The claimant credibly testified that the employer did not tell her to 
stop lifting boxes of containers until after she reported the shoulder problem on 
July 21, 2008.  The claimant’s testimony is corroborated by the September 2008 



“job description” in which the adjuster noted the claimant was told not to lift boxes 
a “few months” ago.

16. Upon receipt of the incident report the employer referred the 
claimant to Concentra for evaluation of the shoulder condition.  On July 21, 2008, 
Dr. Sara Harvey, M.D. examined the claimant at Concentra.  The claimant gave a 
history of right shoulder pain for over one year that she associated with “lifting at 
work.”  Dr. Harvey further noted that surgery had been discussed and the 
claimant was  “told to notify [the employer] that is it [sic] work related.”  Dr. Harvey 
stated the right shoulder pain “may be aggravated” by the claimant’s repetitive 
work, but noted causality is not totally clear at this time. 

17. On July 23, 2008, the claimant returned to Concentra where Dr. 
Steven Bratman, M.D, examined her.  Dr. Bratman noted that “definitive 
medical treatment” would be deferred until the claimant’s medical records 
were obtained.  Dr. Bratman restricted the claimant to minimal use of the 
right arm.

18. Concentra provided conservative care to the claimant through most 
of August 2008, including physical therapy.

19. Dr. Bratman again saw the claimant on August 27, 2008.  At that 
time Dr. Bratman noted that he received and reviewed the claimant’s 
Kaiser medical records.  Dr. Bratman assessed “R shoulder 
impingement, ? causality.”  Dr. Bratman noted the claimant did not report 
the shoulder condition as work related for one to two years despite prior 
workers’ compensation injuries, and that the claimant reported feeling 
better on weekends when not working.  Dr. Bratman stated that, “all of 
these suggest to me that she may have some type of shoulder problem 
which makes her unable to do her work without pain, but that this may not 
be a work injury per se.”  Rather Dr. Bratman stated the claimant might 
have a “capacity/job mismatch.”  Dr. Bratman stated he would “transfer the 
case” to Dr. Burris for a second opinion.

20. On August 22, 2008, the employer filed a Notice of Contest on 
grounds that there is no evidence of a work related injury.

21. On September 8, 2008, Dr. John Burris  M.D. examined the claimant 
at Concentra.  Dr. Burris  is board certified in occupational medicine and is 
level II accredited.  

22. In his written report, Dr. Burris  notes  the claimant experienced the 
onset of right shoulder pain approximately two years ago without a specific 
precipitating event or trauma.  The claimant advised Dr. Burris that she 
was going to continue treatment of her shoulder with Kaiser until she was 
told she would need surgery and learned how expensive the surgery 
would be.  Dr. Burris  stated that he examined the job description prepared 



by the adjuster and opined the claimant performed “no activities requiring 
overhead lifting,” although she “does do repetitive activities” at waist level.  
Dr. Burris  also noted the claimant performs “pushing and pulling of very 
light weight wrappers and inserting cans into a machine.”  Dr. Burris 
opined, “based on his  discussion with the patient and review of her job 
description,” that there “are no specific activities  at her job which would 
place the shoulder at a significant risk for exposure for biceps tendonitis or 
impingement syndrome.”  Rather, Dr. Burris  opined the claimant’s 
impingement syndrome was is  likely the result of an anatomical defect 
described as a “down sloping acromion.”  Dr. Burris  referred the claimant 
back to her “primary care physician to continue treatment of her non work-
related “ condition of the right shoulder.

23. Following the Notice of Contest and the report of Dr. Burris, the 
claimant returned to Kaiser for additional treatment of her shoulder.  In 
October 2008, the claimant underwent two shoulder injections that 
provided temporary relief from her symptoms.

24. In December 2008, the claimant underwent an MRI of the shoulder.  
The MRI revealed a supraspinatus tendon tear with retraction beneath the 
acromion accompanied by mild muscle atrophy, an infraspinatus tendon 
high-grade partial tear, subscapularis  bicep tendinosis, a high-riding 
humeral head with subacromial arch stenosis, and joint effusion.  

25. The medical providers at Kaiser recommended the claimant 
undergo surgery on the right shoulder.  The surgery was scheduled for 
February 23, 2009, after the date of the hearing.

26. Dr. Burris testified at hearing.  Dr. Burris  opined the claimant suffers 
from impingement syndrome based on his examination and the history 
she gave at the time of the examination.  Dr. Burris explained that 
impingement syndrome is a common condition that results  from a “down 
sloping acromion” that “impinges” on or compresses the tendons attached 
at the shoulder joint.  Dr. Burris stated that in order for impingement 
syndrome to be considered work related he would expect to find that the 
claimant had a history of repetitive overhead lifting while on the job.  This 
is  true because overhead lifting compresses the space between the 
acromion and the anatomical structures  of the shoulder joint.  Dr. Burris 
testified that when he examined the claimant in September 2008 she did 
not give a history of performing any repetitive overhead activities while 
performing her duties.  According to Dr. Burris, the claimant’s  hearing 
testimony that she performed substantial overhead lifting was significantly 
different than the history she gave at the time of his  examination.  Dr. 
Burris opined to a reasonable degree of medical probability that the 
claimant’s impingement syndrome is not work related if the employer’s 
description of the claimant’s job duties is accurate.  However, he also 



remarked that if the claimant’s  testimony concerning the amount of job-
related overhead lifting is accurate then such information “may change 
things.” 

27. On cross-examination Dr. Burris  admitted that in formulating his 
opinion concerning causation he relied, at least in part, on the job 
description provided by the adjuster.  

28. The claimant proved it is more probably true than not that she 
sustained an occupational disease affecting her right shoulder that arose 
out of and in the course of her employment.  The ALJ finds that the 
occupational disease consists of impingement syndrome that was 
aggravated and accelerated by the duties of the claimant’s employment.  
Specifically, the ALJ credits the claimant’s testimony that during the three 
year span prior to July 2008 she performed duties that involved lifting 
various weights  over her head, and that during 2007 and 2008 she 
performed frequent overhead lifting of boxes weighing up to 45 pounds.  In 
crediting the claimant’s testimony concerning the duties she performed, 
the ALJ notes that the claimant has consistently associated her right 
shoulder problems with lifting at work, and began to report this association 
to her medical providers as early as July 2005.  Further, the ALJ finds the 
overall weight of the medical records  corroborates the claimant’s 
testimony concerning the course of her condition and the duties she 
performed at work.  For instance, the claimant’s testimony that in 2008 
Kaiser advised her to file a workers’ compensation claim and that she 
could no longer receive care from Kaiser is corroborated by PA Hills’s 
medical notes from July 2008.  The claimant’s testimony that the employer 
did not prohibit her from lifting boxes until after July 21, 2008, is 
corroborated by the September 2008 job description provided by the 
adjuster.  The ALJ is persuaded that although the employer may not have 
intended or anticipated that the claimant would perform overhead lifting 
prior to July 21, 2008, the claimant nevertheless did so.  The ALJ finds the 
claimant’s practice of lifting boxes overhead rather than tipping them was, 
to some degree, a product of her diminutive size.  Despite the fact the 
employer stated that the boxes were to be “tipped” rather than lifted, the 
employer did nothing to discourage or prevent the claimant’s practice of 
lifting boxes until after July 21, 2008.  Although the claimant did not give a 
history of “overhead lifting” to Dr. Burris  when he examined her in 
September 2008, the claimant certainly mentioned the performance of 
“repetitive” activities.  The ALJ infers that Dr. Burris  did not adequately 
explore the particular mechanics of the claimant’s lifting activities because 
he was placing great reliance on the job description provided to him by the 
adjuster.  

29. The claimant proved it is more probably true than not that the 
exposure to overhead lifting, which was a natural incident and condition of 



her employment prior to July 21, 2007, proximately caused an aggravation 
and acceleration of her impingement syndrome.  In this regard, the ALJ 
finds that since 2005 the claimant has consistently associated her right 
shoulder symptoms with lifting performed on the job.  Thus, the ALJ finds 
there is a temporal relationship between the onset of the claimant’s 
symptoms and the performance of overhead lifting on the job.  Indeed, in 
2006, PT Rodriguez specifically diagnosed impingement associated with 
the claimant’s  duties of employment.  That association was corroborated 
in July 2008 by PA Hills  who opined that it was  “fairly clear-cut that the 
symptoms she is having are aggravated by her job.”  It was for this  reason 
that in 2008 Kaiser advised the claimant to file a workers’ compensation 
claim and told her that Kaiser would no longer treat the shoulder condition.  
Further, the ALJ concludes that the testimony of Dr. Burris tends to 
support the conclusion that the impingement syndrome was at least 
aggravated by the duties of employment.  Dr. Burris testified his opinion 
that the impingement syndrome is  not work related, “may change” if the 
claimant’s hearing testimony concerning overhead lifting is accurate.  The 
ALJ has found the claimant’s  testimony that she performed substantial 
overhead lifting is credible.  Dr. Burris persuasively testified how overhead 
lifting can aggravate impingement syndrome by compressing the 
structures of the shoulder joint. 

30. The weight of the evidence establishes the claimant did not engage 
in sports  or other activities  outside of work that would tend to aggravate or 
accelerate impingement syndrome.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondent.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 



testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as  unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

COMPENSABILITY OF OCCUPATIONAL DISEASE

 The claimant contends the weight of the evidence establishes  that she 
sustained a compensable occupational disease consisting of impingement 
syndrome of the right shoulder.  The claimant argues that this condition was 
caused by overhead lifting that she performed as a machine operator for the 
employer.  The respondent contends the claimant failed to prove that she 
sustained an occupational disease caused by the employment.  The respondent 
argues the claimant’s testimony that she performed overhead lifting is  not 
credible.  The respondent further contends that Dr. Burris credibly opined that the 
impingement syndrome is most likely the result of a pre-existing structural 
abnormality of the acromion, and is not work related.  The ALJ agrees with the 
claimant.

The claimant was required to prove by a preponderance of the evidence 
that at the time of the injury she was performing service arising out of and in the 
course of her employment, and that the injury or occupational disease was 
proximately caused by the performance of such service.  Section 8-41-301(1)(b) 
& (c), C.R.S.; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999).  The question of whether the claimant met the burden of proof 
is  one of fact for determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. 
App. 2000).

An injury occurs "in the course of" employment where the claimant 
demonstrates that the injury occurred within the time and place limits of her 
employment and during an activity that had some connection with her work-
related functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  
The "arising out of " element is narrower and requires claimant to show a causal 
connection between the employment and the injury such that the injury has its 
origins in the employee's work-related functions and is sufficiently related to 
those functions to be considered part of the employment contract.  See Triad 
Painting Co. v. Blair, supra.  It is  not essential to compensability that an 
employee’s activity at the time of the injury result from a job duty if the activity is 
sufficiently incidental to the work to be properly considered as  arising out of and 



in the course of the employment.  Panera Bread, LLC v. Industrial Claim Appeals 
Office, 141 P.3d 970 (Colo. App. 2006).

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  An "occupational 
disease" is defined by  §8-40-201(14), C.R.S. as:
 

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment. 

This  section imposes additional proof requirements beyond those required 
for an accidental injury by adding the "peculiar risk" test; that test requires that 
the hazards associated with the vocation must be more prevalent in the work 
place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.
2d 819 (Colo. 1993).  The existence of a preexisting condition does not defeat a 
claim for an occupational disease.  Id.   A claimant is entitled to recovery only if 
the hazards of employment cause, intensify, or, to a reasonable degree, 
aggravate the disability for which compensation is sought.  Id.   Where there is no 
evidence that occupational exposure to a hazard is  a necessary precondition to 
development of the disease, the claimant suffers from an occupational disease 
only to the extent that the occupational exposure contributed to the disability.  Id.  
Once claimant makes such a showing, the burden shifts to respondents to 
establish both the existence of a non-industrial cause and the extent of its 
contribution to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 
(Colo. App. 1992).

As determined in Finding of Fact 28, ALJ concludes the claimant’s 
occupational disease of aggravated and accelerated impingement syndrome 
arose out of and in the course of the her employment.  The ALJ has found that 
during the performance of her duties  as a machine operator for the employer the 
claimant engaged in substantial overhead lifting.  This  overhead lifting occurred 
in the course of the claimant’s  employment because it happened within the time 
and place limits of the claimant’s  employment, and was related to her duties on 
the can and bottle lines.  Further, this overhead lifting arose out of the claimant’s 
employment.  The claimant lifted weight overhead to perform her duties.  Even if 
the employer did not specifically require the claimant to lift the weights overhead, 
she did so as a natural incident of the employment because of her diminutive 
size and the employer’s need to move the boxes of containers or wrappers.  The 
employer never stopped the claimant from performing this overhead lifting activity 
until after she reported the shoulder injury in July 2008.  The ALJ concludes there 



is  a sufficient causal connection between the conditions under which the claimant 
performed her employment and the occurrence of the occupational disease.

As determined in Finding of Fact 29, the ALJ concludes the claimant 
incurred the occupational disease as a natural incident of the conditions under 
which she performed her employment, and that the employment was a proximate 
cause of the disease.  As found, there is a persuasive temporal relationship 
between the onset of the claimant’s right shoulder symptoms and the lifting she 
performed on the job.  The claimant has consistently reported this relationship to 
her medical providers.  The Kaiser medical providers have consistently stated 
their opinion that the claimant’s impingement syndrome and consequent 
symptoms are related to her job-related activities.  Indeed, Kaiser advised the 
claimant to file a workers’ compensation claim and indicated an unwillingness to 
provide treatment after July 2008.  Finally, Dr. Burris persuasively explained how 
overhead lifting can aggravate and accelerate impingement syndrome by 
compressing the structures of the shoulder joint.  Dr. Burris also indicated that if 
the claimant’s  testimony concerning overhead lifting were credited, this would 
affect his opinion that the impingement syndrome is not work related.  The ALJ 
has credited the claimant’s testimony concerning the claimant’s  overhead lifting 
activities while on the job.

MEDICAL BENEFITS

 The claimant seeks an order directing payment of medical bills submitted 
by Kaiser for treatment of the claimant’s right shoulder condition.  In connection 
with this  request the claimant seeks a determination that Kaiser is an “authorized 
provider” for treatment of the shoulder condition.

The employer is liable to provide medical treatment that is reasonable and 
necessary to cure and relieve the effects  of the industrial injury.  Section 
8-42-101(1)(a), C.R.S. 2005.  The question of whether the claimant proved 
treatment is reasonable and necessary is one of fact for the ALJ.  Kroupa v. 
Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

Section 8-43-404(5)(a), C.R.S., gives  the employer the right in the first 
instance to select the authorized treating physician (ATP).  Authorization refers to 
a physician’s legal status  to treat the industrial injury at the employer’s expense.  
Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); Popke 
v. Industrial Claim Appeals Office, 944 P2d. 677 (Colo. App. 1997).  Once an 
ATP has been designated the claimant may not ordinarily change physicians or 
employ additional physicians without obtaining permission from the employer or 
an ALJ.  If the claimant does so, the employer is not liable for the unauthorized 
treatment.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 
1999).

If upon notice of the injury the employer fails forthwith to designate an ATP, 
the right of selection passes  to the claimant.  Rogers v. Industrial Claim Appeals 



Office, 746 P.2d 565 (Colo. App. 1987).  The employer’s obligation to appoint an 
ATP arises when it has some knowledge of the accompanying facts connecting 
an injury to the employment such that a reasonably conscientious manager 
would recognize the case might result in a claim for compensation.  Medical 
treatment that a claimant receives prior to the time the employer is provided with 
sufficient knowledge of a potential claim for compensation is not authorized; 
therefore, such treatment is not compensable.  Bunch v. Industrial Claim Appeals 
Office, supra.  

Authorized providers include those medical providers to whom the 
claimant is directly referred by the employer, as well as providers to whom an 
ATP refers  the claimant in the normal progression of authorized treatment.  Town 
of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002); City 
of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  If an ATP refers a 
claimant to the claimant’s  personal physician based on the mistaken conclusion 
that a particular condition is not work related, the referral may be considered 
valid because the risk of mistake falls on the employer.  Cabela v. industrial Claim 
Appeals Office, __P.3d__ (Colo. App. No. 07CA2528, November 13, 2008).   
Whether an ATP has made a referral in the normal progression of authorized 
treatment is normally a question of fact for the ALJ.  Suetrack USA v. Industrial 
Claim Appeals Office, 902 P.2d 854 (Colo. App. 1995).

The ALJ concludes the treatments  provided by Kaiser for the claimant’s 
impingement syndrome have been reasonable and necessary.  The ALJ infers 
from the Kaiser records that the claimant has needed conservative treatments, 
including physical therapy, as well as more invasive treatments  such as 
injections.  There is no credible or persuasive evidence that Kaiser has provided 
treatment that is unreasonable or unnecessary to cure and relieve the effects of 
impingement syndrome.

The ALJ concludes the treatment that Kaiser provided for the right 
shoulder prior to September 8, 2008, does not constitute authorized medical 
treatment.  As determined in Finding of Fact 14, it was not until July 21, 2008, 
that the claimant notified the employer that she was suffering from right shoulder 
symptoms that she associated them with the duties of her employment.  Hence, it 
was on July 21, 2008, that the employer became aware of a potential claim for 
benefits and of the consequent obligation to appoint an ATP.  The employer 
timely appointed Concentra to treat the claimant.

The ALJ concludes the treatments provided by Kaiser on and after 
September 8, 2008, constitute authorized medical treatment.  Dr. Bratman was 
an ATP employed by Concentra.  In the ordinary course of treatment, Dr. 
Bratman “transferred” the case to Dr. Burris for an evaluation of causation.  
Concentra also employed Dr. Burris.  Dr. Burris became an ATP by referral from 
Dr. Bratman.  Upon examination, Dr. Burris  determined the claimant’s shoulder 
condition was not causally related to the employment and, as  a result, referred 



her to her primary care physician for further treatment.  As found, Dr. Burris  was 
mistaken in concluding the shoulder condition was  not causally related to the 
claimant’s condition, and this  mistake caused him to refer the claimant to her 
primary care provider (Kaiser) for further treatment.  In these circumstances, the 
referral to Kaiser occurred in the normal progression of authorized treatment, and 
Kaiser became authorized to provide treatment on September 8, 2008.  Cabela v. 
Industrial Claim Appeals Office, supra.

All treatment provided by Kaiser for the claimant’s right shoulder, on and 
after September 8, 2008, was reasonable, necessary and authorized.  Therefore, 
the respondent is liable to pay for this treatment. 

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

 1. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

2.Issues not resolved by this order are reserved for future determination.  

3. The claimant sustained the compensable occupational disease of 
aggravation and acceleration of right shoulder impingement syndrome.

4. The respondent shall pay for medical treatment of the claimant’s 
right shoulder occupational disease provided by Kaiser on and after September 
8, 2008.

DATED: March 10, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-659-041

ISSUES

 Claimant’s Petition to Re-Open based upon a change in condition.

 If re-opened, whether Claimant has proven an entitlement to permanent 
total disability benefits and any applicable offsets.



 Medical benefits, specifically, Claimant’s request for 24-hour per day home 
care as prescribed by Dr. Daniel Slater, M. D. 

 Respondent’s request to withdraw their admission of liability to the March 
27, 2005 injury.

FINDINGS OF FACT

 Based upon the evidence presented, the ALJ finds as fact:

1. Claimant sustained an admitted work injury to her head and left 
wrist.  She injured herself when she slipped on the ice while on break.  When she 
fell, she struck her head and caught her fall with her hands  injuring her left wrist.  
Claimant was taken to Aspen Valley Hospital.  When seen in the emergency 
room on the date of injury by Dr. Schultz Claimant’s  Glascow coma scale was 15 
indicating a normal test.

2. On March 27, 2005, a CT scan of the brain was performed.  It 
revealed left frontal parenchymal contusion with some adjacent edema.  
(Claimant’s Exhibit No. 19, Bates No. 2).  On March 28, 2005, a second CT scan 
of the brain was performed, which revealed the intraparenchymal hemorrhage 
and a ring of edema that had a slight increase since the March 27, 2005, CT 
scan.

3. Claimant was hospitalized until March 30, 2005.  Claimant was 
diagnosed with the following:  closed head injury with undetermined length of 
unconsciousness and intraparenchymal hemorrhage; nasal fracture; left inferior 
orbital fracture and left distal radius fracture.  While hospitalized, claimant 
underwent surgery for a fixation of the left distal radius, physical therapy and 
occupational therapy.

 4. Claimant initially treated with Daniel Slater, M.D. on April 14, 2005.  
According to Dr. Slater Claimant had had a steady functional recovery after the 
fall of March 27, 2005.  Dr. Slater noted that Claimant was independent for most 
basic activities of daily living but remained impulsive with mood swings.  Dr. 
Slater’s assessment was  73 year-old status post-traumatic moderate brain injury 
with impairments of concentration, memory and continence.

 5. On April 8, 2005, claimant went to St. Mary’s Hospital.  A CT head 
scan was performed and found “white matter of both hemispheres has poorly 
defined areas of low density consistent with white matter ischemia.”  On April 20, 
2005, claimant was seen again at the emergency room at St. Mary’s Hospital for 
sore on left face and mental status change.  A CT scan was performed.  It 
revealed that the intraparaenchymal hemorrhage in the left frontal region had 
resolved.  The report also noted that very minimal scattered areas of decrease 



attenuation in the white matter were consistent with “very mild chronic 
microvasular ischemic disease. “

6.On May 24, 2005, Dr. Slater noted that claimant’s memory and 
functional independence seemed to be improved.  He noted that claimant 
recognized that she was not getting better was “a sign of recovery” as claimant 
“had increased insight into her cognitive deficits.”  Dr. Slater was very pleased 
with Claimant’s progress  since the last visit and was much more optimistic about 
her long-term prognosis.  Dr. Slater estimated claimant’s length of recovery as 
follows:  “brain injury recovery can take as long as 2 years however, most brain 
injury recovery takes place in the first few months after such an incident.

7.Claimant saw Dr. Slater on June 29, 2005.  Dr. Slater noted that “all 
findings were within normal limits except for a sixth nerve palsy elucidated by Dr. 
Dean.  It is  thought that the patient may have had a significant adverse 
adjustment reaction to issues  brought up by Dr. Bowen.”  He stated that 
claimant’s “mental status  is better than I have seen it since her initial 
examination.  She continues to progress as far as memory and managing her 
medications and activities of daily living. She has had no falls or other events 
since her last visit.” Dr. Slater’s  assessment was status post-traumatic brain 
injury with ongoing improved function.

8.Claimant saw Dr. Slater on October 11, 2005, wherein Dr. Slater stated 
that claimant was overall functionally better but that she still became disoriented 
when in unfamiliar environments.  On November 9, 2005, Dr. Slater noted that 
claimant was having problems with diabetes management but certainly felt she 
was nearing maximum medical improvement. By January 3, 2006, she was doing 
better functionally as evidenced by her improved management of her diabetes.  
Dr. Slater also noted on January 3, 2006 that Claimant had exhibited some 
intermittent personality changes for which he could think of no obvious etiology.

9.On February 16, 2006, claimant was evaluated by Truman Esau, M.D., a 
psychiatrist, upon referral from Dr. Slater. Dr. Esau stated that claimant 
represented to him that she was doing her own financing.  Dr. Esau found 
Claimant’s orientation in regard to memory patterns to be completely intact in all 
spheres and her remote memory was excellent.  Dr. Esau found that Claimant 
had a “clear assessment of her physiological needs and seems to be managing 
those quite well…Her insight would appear to be adequate as well as  her 
judgment.” Dr. Esau met with Claimant and her daughter on February 23, 2006, 
and stated that “It is  certainly true that the patient has lingering memory problems 
and that those seem to be a consequence of the accident from the history given 
to me.”  Dr. Esau found no psychiatric or sleep disorder and stated that Claimant 
was “functioning well within the limits of the consequences of the blow to the 
head a year ago.” 

10.On April 18, 2006, Dr. Slater placed Claimant at MMI.  Dr. Slater’s 
assessment was 74 year-old with slightly worse cognition and memory, perhaps 



due to delirium on to of brain injury.  Dr. Slater stated that Claimant may have 
underlying progressive cognitive impairment, and these are generally accelerated 
significantly with brain injury, although he further stated that this is  hard or 
impossible to ascertain.

11.On May 30, 2006 Dr. Slater concurred that Claimant was at MMI and 
referred her to Dr. Karen Ksiazek for an impairment rating.  Dr. Ksiazek evaluated 
Claimant on June 20, 2006 and assigned Claimant 45% whole person 
impairment related to the brain injury and 4% impairment of the upper extremity 
for the left wrist injury.

12.Insurer filed a Final Admission of Liability on August 22, 2006 admitting 
for the impairment ratings of Dr. Ksiazek and admitting for reasonable and 
necessary medical treatment after MMI.  Claimant did not object to this Final 
Admission and Claimant’s claim closed upon this Final Admission subject to the 
admission for post-MMI medical treatment.

13. On July 11, 2006, Dr. Slater saw Claimant for post MMI medical care.  
Dr. Slater found Claimant to be more adjusted to the impairments  resultant from 
her brain injury and thought the impairment rating and closing of her case had 
been helpful in that regard.

14.On February 14, 2007, Dr. Slater noted, and it is found, that Claimant 
was cognitively doing well and doing much better than she was months ago.  Dr. 
Slater’s assessment was status post moderate-severity traumatic brain injury 
with good functional return. 

15.On May 29, 2007 Dr. Slater noted a cognitive decline and felt the 
Claimant’s cognitive performance may simply be due to an acute illness.

16.On September 18, 2007, Dr. Slater stated that Claimant had a “marked 
and worsening anxiety”, that her jaw tremor seemed to be worsening and she 
seemed to continue to have severe panic attacks.  On objective examination Dr. 
Slater found Claimant with psychomotor agitation and a somewhat pressured 
affect.  Dr. Slater stated that Claimant was in need of twenty-four (24) hour 
supervision.

17.On December 4, 2007 Dr. Slater’s assessment was status post brain 
injury with recent cognitive and functional decline.

18.On May 13, 2008 Dr. Slater stated that Claimant’s cognitive decline is 
due to her medical status and malnutrition.

19.On July 8, 2008, Dr. Slater stated, and it is found, that the etiology of 
Claimant’s decline in the last few months was not entirely clear.  Dr. Slater 
suspected that Claimant suffered from an aggressive dementia process.



20.In a report dated September 16, 2008 following a telephone conference 
with Claimant’s counsel Dr. Slater attempted to clarify his July 8, 2008 opinion by 
stating that he now felt it was highly probable that Claimant’s aggressive 
dementia was causally linked to her traumatic brain injury because the literature 
supported a higher rate of eventual dementia in patients with pre-morbid brain 
injury.

21.Dr. Slater testified that dementia is a separate process from traumatic 
brain injury.  He further testified that “cutting edge” research has found a higher 
incidence of dementia following traumatic brain injury, however, it is yet to be 
explained how dementia and traumatic brain injury are linked.  Dr. Slater testified 
to a “synergistic” effect between traumatic brain injury and dementia but admitted 
that traumatic brain injury did not directly lead to dementia.  Dr. Slater testified 
that the traumatic brain injury and Claimant’s dementia were linked in a “yet to be 
known” way.

22.Dr. Slater admitted that he does  not know why there is a higher 
incidence of dementia after traumatic brain injury and that the etiology or 
causality between traumatic brain injury and dementia is not clear.

23.Dr. Slater further admitted that Claimant’s condition is  a mix of 
problems and that it is  impossible to pick out a probable etiology.  Dr. Slater 
acknowledges that the white matter ischemia found in the CT scans is  a chronic, 
pre-existing condition that is a risk factor in the development of dementia.

24.Dr. Slater admitted that he could not say that it was more likely than not 
that there was a probable link between Claimant’s  traumatic brain injury and her 
development of dementia.

25. Dr. Gustafson was claimant’s primary care physician prior to her 
work related injury of March 27, 2005 and has continued to treat her after the 
injury.  Prior to claimant’s March 27, 2005, work injury, she had been diagnosed 
with hypertension and diabetes. 

26. In a report dated November 4, 2008, Dr. Gustafson opined that 
Claimant’s general medical decline of the past 4 and one-half years  since he 
assumed her primary care had been both gradual and global.  Dr. Gustafson 
further opined that the natural progression of Claimant’s decline has been partly 
due to senile dementia, diabetes, hypertension and dysplipidemia.  Dr. Gustafson 
stated that he did not feel that Claimant’s  overall decline was primarily related to 
her work injury.

27. Claimant was seen for an independent medical examination by Dr. 
J. Tashof Bernton, M.D. on August 19, 2008 and Dr. Bernton issued a report of 
the same date.  Dr. Bernton expressed the opinion that Claimant has two 
independent processes present, the first being the traumatic brain injury and the 
second being vascular and possible mixed dementia.  Dr. Bernton opined that the 



dementia condition was clearly not work related.  Dr. Bernton further opined that 
the Claimant’s progressive dementia was a non-work related process.

28. In reaching his opinion, Dr. Bernton relied on medical literature that 
concluded that there was not a causative link between the development of 
dementia in patients with mild to moderate traumatic brain injuries.  One of these 
medical articles, “the Rapoport study” is from 2008 and Dr. Slater acknowledged 
in his testimony that this  study is directly on point and runs counter to his  opinion.  
As stated by Dr. Bernton, “the Rapoport study” establishes that mild to moderate 
head injuries in an elderly population does not increase the risk of dementia or 
increase the severity of dementia over time.

29. The ALJ resolves the conflicts between the opinions of Dr. Slater 
and those of Dr. Gustafson and Dr. Bernton on the issue of the causation of 
Claimant’s change in condition related to aggressive and progressive dementia in 
favor of the opinions of Dr. Bernton and Dr. Gustafson as being the more 
persuasive.  The ALJ finds as fact that Claimant’s dementia and the resultant 
change in her condition due to dementia is not related to the effects of the 
traumatic brain injury suffered by Claimant in the March 27, 2005 work injury.

30. Claimant has failed to prove by a preponderance of the evidence 
that her change in condition is a natural progression of the March 27, 2005 work 
injury and is causally connected to that injury.

31. Claimant has failed to prove by a preponderance of the evidence 
that he need for 24 hour per day home care as prescribed by Dr. Slater is  related 
to the effects of the March 27, 2005 injury.  Claimant’s need for 24 hour per day 
home care is related to the effects of her aggressive dementia that is not related 
to her injury.

32. Claimant has proven by a preponderance of the evidence that she 
sustained a left wrist fracture requiring surgery, a left orbital injury and a 
moderate traumatic brain injury as a result of the fall at work on March 27, 2005.

CONCLUSIONS OF LAW

33. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 



be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

34. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000).

PETITION TO RE-OPEN

 35. Section 8-43-303, C.R.S. provides that “at any time within six years 
after the date of injury, the director or an administrative law judge may, after 
notice to all parties, review and reopen any award on the ground of fraud, an 
overpayment, an error, a mistake, or a change in condition.”  

36. A worsening of condition is  defined as a “natural progression of an 
industrial injury.”  Good v. Greeley Center for Independence, WC # 4-191-613, 
4-199-271, 4-207-423 (Order of remand dated October 18, 1995).  A worsened 
condition is  one that has become more symptomatic or is a condition that is a 
logical and recurrent consequence of a work-related injury.  Cano v. Foundation 
Repair Corporation, WC # 3-763-558 (Final Order dated March 11, 1987). 

37. A “change in condition” has been interpreted to refer to a change in 
claimant’s physical or mental condition which can be causally connected to the 
original compensable injury.  Chavez v. Industrial Commission, 714 P.2d 1328 
(Colo. App. 1985).  Claimant is not required to establish the necessary causal 
connection to a reasonable degree of medical certainty.  Morrison v. Indus. Claim 
Appeals Office, 760 P.2d 654 (Colo. App. 1988).  However, evidence that relates 
solely to possibilities is  not sufficient.  Martin Marietta v. Faulk, 158 Colo. 441, 
407 P.2d 348 (1965).  An award of benefits may not be based upon speculation 
or conjecture.  Indus. Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957).

38. As found, Claimant has failed to prove by a preponderance of the 
evidence that her change in condition is  a natural progression of her work injury 
and is causally connected to her original compensable injury.  The opinions of Dr. 
Slater recited above are conflicting, internally inconsistent and, as found, are not 
persuasive.  Dr. Gustafson has been Claimant’s primary care physician before, 
during and after the work injury and perhaps, is  in the best position to render an 



opinion on the cause of Claimant’s decline in function.  As found above, Claimant 
was improving as expected after the work injury that caused a traumatic brain 
injury.  While Claimant was left with some residual impairment as assessed by 
Dr. Ksiazek, she had regained significant function and ability to manage her own 
affairs.  It was  not until May 2007, almost a year after Dr. Slater places Claimant 
at MMI, that Dr. Slater reports a decline in Claimant’s function and begins to 
suspect some other cause for the decline.  In May 2008 Dr. Slater now believes 
that the decline is  related to an aggressive dementia.  Dr. Slater attempts to 
relate this to the effects of the traumatic brain injury but admitted in his testimony 
that this relationship was not a direct one and was not well established.  The ALJ 
concludes that Dr. Slater’s  opinion fails to rise above the level of speculation and 
conjecture and is insufficient to sustain Claimant’s burden of proof on the issue of 
a change in condition that is causally related to her original injury.  In contrast, Dr. 
Bernton relied upon medical literature that is  admittedly directly on point and fails 
to support a causal connection between Claimant’s traumatic brain injury and her 
dementia.  Dr. Bernton’s  opinion is further supported by the opinion of Dr. 
Gustafson, the Claimant’s primary care physician.

39. Various family members  testified on behalf of Claimant.  While their 
testimony supports a finding that Claimant suffers from severe cognitive disability 
and has had a change in her condition, this  testimony is  not persuasive to 
establish the cause of the decline and resultant disability.

CLAIMANT’S CLAIM FOR MEDICAL BENEFITS

40. Section 8-42-101(1)(a) states: “Every employer, regardless of said 
employer’s method of insurance, shall furnish such medical, surgical, dental, 
nursing, and hospital treatment, medical, hospital, and surgical supplies, 
crutches, and apparatus as reasonably be needed at the time of the injury or 
occupational disease and thereafter during the disability to cure and relieve the 
employee from the effects  of the injury.”  Section 8-42-101(1)(a), C.R.S., requires 
the respondents to provide and pay for "medical treatment" necessary to cure 
and relieve the effects  of the injury. This  "medical treatment" involves not only 
treatment or care designed to improve or maintain the claimant's condition, but 
also relief from symptoms including pain. See Holly Nursing Care Center v. 
Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999).  

 
41. The question of whether the need for home health care is related to 

the industrial injury is one of fact for resolution by the ALJ.  F.R. Orr Construction 
v. Rinta, 717 P.2d 965 (Colo. App. 1985).

42. The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant presents substantial evidence 
that future medical treatment will be reasonably necessary to relieve the effects 
of the injury or to prevent further deterioration of his condition.  Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim 



Appeals Office, 916 P.2d 609 (Colo. App. 1995).  An award for Grover medical 
benefits is neither contingent upon a finding that a specific course of treatment 
has been recommended nor a finding that claimant is actually receiving medical 
treatment.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.
2d 701 (Colo. App. 1999).  The claimant must prove entitlement to Grover 
medical benefits  by a preponderance of the evidence.  Lerner v. Wal-Mart Stores, 
Inc., 865 P.2d 915 (Colo. App. 1993).  An award of Grover medical benefits 
should be general in nature.  Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. 
App. 2003).  Where Respondents have admitted for medical treatment after MMI, 
Respondents retain the right to challenge the reasonableness, necessity or 
causal relationship of a particular requested form of treatment.  Hanna v. Print 
Expediters Inc., supra.

43. As found, the Claimant’s need for 24 hour home care is not causally 
related to the work injury of March 27, 2005.  Claimant’s need for this level of 
care came from her progressive decline in cognitive function due to her dementia 
that is not related to the work injury.  

RESPONDENTS’ REQUEST TO WITHDRAW THEIR ADMISSION OF 
LIABILITY

44. Respondents retain the right to seek withdrawal of their admission 
and have Claimant prove that she suffered a compensable injury.  To the extent 
that this claim has previously been admitted, Respondents have the right to 
require that Claimant meet her burden of proof on the existence of a work injury 
and causation.  Pacesetter Corp. v. Indus. Claim Appeals Office, 33 P.3d 1230 
(Colo. App. 2001).

45. As found, Claimant has met her burden to show that she sustained 
a compensable injury on March 27, 2005 while employed by Employer.  
Respondents did not present sufficient evidence to dispute that Claimant 
sustained a fall on that date while in the course of her employment.  The 
evidence shows that Claimant sustained a fractured left wrist that required 
surgery, and injury to her left eye and the traumatic brain injury that is the central 
issue and injury in this claim.  Dr. Bernton, Respondents’ expert, does not dispute 
that Claimant sustained a mild to moderate brain injury as  a result of the March 
27, 2005 fall at work.  As such, Respondents should not be permitted to withdraw 
their admission of liability in this claim.

CLAIMANT’S CLAIM FOR PERMANENT TOTAL DISABILITY BENEFITS

46. In light of the ALJ’s findings and conclusions on the issue of re-
opening, the ALJ does not address  the merits  of Claimant’s claim for PTD 
benefits.  That issue remains closed by the Final Admission filed by the Insurer 
on August 22, 2006.



ORDER

 It is therefore ordered that:

 Claimant’s Petition to Re-open on the basis of change of condition is 
denied.

 Claimant’s request for medical benefits  in the form of 24-hour home care 
as prescribed by Dr. Slater is denied and dismissed.

 Respondents’ request to withdraw their admission of liability is denied.

All matters not determined herein are reserved for future determination.

DATED:  March 9, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-765-128

ISSUES

The issues to be determined are compensability and medical benefits.  All 
other issues endorsed by the parties were reserved pending determination of the 
issue of compensability and medical benefits if the claim was found 
compensable.    

FINDINGS OF FACT

1. On June 6, 2008 while working as a CNA at Respondent-
Employer Claimant tripped over a cord in one of her patient’s 
rooms and fell.  Claimant reported the incident that day but 
did not feel a need for medical attention.

2. An incident report was completed and did not indicate 
Claimant hurt her left foot.  

3. Claimant’s June 6, 2008 incident did not cause the need for 
Claimant to seek or obtain medical treatment. 



4. On June 27, 2008, approximately three (3) weeks  after the 
June 6, 2008 incident Claimant presented to the emergency 
room complaining of left foot pain.  

5. The emergency room records specifically indicate Claimant 
did not incur any trauma and that her pain was “atraumatic” 
and there was no known injury. 

6. Claimant was diagnosed as suffering from a Jones  fracture 
of the left foot.   As  testified to by Dr. Olsen, a Jones Fracture 
is caused by activities of daily living and not trauma. 

7. Claimant saw Dr. David Mathews on July 1, 2008.  The 
history obtained by Dr. Mathews indicates Claimant works at 
night as  a CNA, mostly sits and that she began to have pain 
in her left foot about 10 days ago. The history obtained by 
Dr. Mathews does not indicate Claimant incurred any trauma 
to her foot.  Dr. Mathews specifically indicates in his report 
that “there was no injury.” Dr. Mathews diagnosed Claimant 
with a Jones stress fracture of the left foot.  

8. Claimant saw Dr. Fitzgerald on July 2, 2008 who also 
diagnosed her with a Jones fracture. Dr. Fitzgerald’s  report 
does not indicate Claimant suffered any trauma to her foot or 
was involved in any accident.  

9. Claimant underwent an MRI of her right knee on September 
15, 2008.  The findings of the MRI are consistent with 
degenerative changes and according to Dr. Fitzgerald, 50% 
of people her age would have similar findings.   

10. Dr. Olsen testified and agreed with Dr. Fitzgerald that 50% of 
people Claimant’s age would have similar MRI findings and 
such findings are consistent with activities of daily living.  

11. Dr. Fitzgerald opined Claimant had osteoarthritis of her right 
knee that was  aggravated by her altered gait caused by 
bearing all of her weight on her right leg while her left foot 
fracture was being treated.

12. Dr. Fitzgerald indicated that “within a reasonable degree of 
medical probability the aggravation of Claimant’s  pre-existing 
arthritis of the right knee is related to the treatment of the 
fracture of her left fifth metatarsal.  Dr. Fitzgerald’s causation 
assessment is  based on Claimant’s altered gait and not 



direct trauma to the knee from the June 6, 2008 incident at 
work. 

13. Dr. Kiernan indicated Claimant injured her right knee when 
she fell because Claimant had no prior history of difficulties 
with the right knee. Dr. Kiernan is incorrect that Claimant had 
no prior history of knee difficulties.   

14. Dr. Hall evaluated Claimant on December 10, 2008 and 
indicated it was his opinion that Claimant’s fracture is the 
direct consequence of the June 6, 2008 incident at work.  Dr. 
Hall indicated that although there are notes in the chart that 
Claimant reported no specific trauma in the context of the 
symptoms, such reporting was due to the patient simply not 
putting these two events together and therefore it is more 
probable than not that the foot fracture is a consequence of 
the June 6, 2008 incident. 

15. Claimant reported to Emily Orr, F.N.P. on approximately 
January 16, 2008 for right knee pain. The right knee pain 
was great enough at that time that it was thought to be 
contributing to Claimant’s hypertension. 

16. Claimant was evaluated by Dr Andrew Ellias on May 8, 
2008, approximately four (4) weeks before the June 6, 2008 
incident at work for right knee pain, left elbow pain, left hip 
pain and left calcaneal heal pain.

17. Before the June 6, 2008 incident, Claimant’s preexisting right 
knee condition required her to wear a brace.  Claimant had 
right knee and left foot problems for which she sought 
medical treatment before the June 6, 2008 incident.

18. Claimant previously fractured her foot while running up some 
stairs  approximately 20 years ago.  At that time Claimant’s 
foot became swollen and black and blue.  

19. Claimant testified at hearing she told the emergency room 
medical providers she tripped and fell at work and had an 
injury.   However, the emergency room records  do not 
indicate such. 

20. Claimant was asked in Discovery to set forth in detail the 
symptoms of her left foot and right knee before June 6, 
2008.  Although Claimant had prior left foot and right knee 



symptoms, she denied having any left foot or right knee 
problems before June 6, 2008.  

21. Claimant’s testimony regarding the onset of her foot pain, the 
extent of her foot pain and its relation to the June 6, 2008 
incident is not consistent with the credible evidence of 
record.  Moreover, Claimant’s  testimony that she told the 
medical personnel at the emergency room that she injured 
her foot at work is  not credible.  The emergency room 
records do not indicate Claimant hurt her foot at work and it 
does not make sense that if Claimant told the emergency 
room personnel this information that they would specifically 
indicate Claimant’s left foot was not caused by trauma and 
not include such pertinent information in their records.

22. Dr. Olsen examined Claimant on behalf of respondents.  
Claimant told Dr. Olsen that in the three weeks between 
June 6, 2008 and her initial presentation to the emergency 
room, she continued to work and her foot did not hurt. 

23. Claimant told Dr. Olsen her left foot did not hurt at the time of 
the June 6, 2008 incident because she was taking naproxen 
for tennis elbow and the medication masked any pain in her 
left foot.

24. Dr. Olsen indicated the naproxen would not mask the pain 
caused by a fractured foot.  Claimant also told Dr. Olsen that 
she did not notice the onset of pain until three weeks after 
the fall when she presented to the emergency room.  She 
specifically told Dr. Olsen that the pain in her left foot was 
0/10 at the time of the accident and in the three weeks 
leading up to June 27, 2008 until she presented to the 
emergency room.

25. Dr. Olsen opined Claimant's left foot fracture is  not related to 
her fall at work on June 6, 2008.  Dr. Olsen specifically noted 
the lack of symptoms immediately following the incident, the 
fact Claimant had pre-existing problems with her left foot, 
and that Claimant was able to work for almost three (3) 
weeks before she presented to the emergency room are not 
facts that are not indicative of a fracture as  a result of 
Claimant's fall at work, but from activities of daily living.

26. Dr. Olsen also opined Claimant’s right knee problems are not 
related to the fall at work. 



27. The ALJ finds Dr. Olsen's analysis and opinions  to be the 
more credible medical evidence in the record.

28. Claimant has failed to establish by a preponderance of the 
evidence that she sustained a work related injury on June 6, 
2008.

CONCLUSIONS OF LAW

1. A “compensable” industrial accident is one which results  in 
an injury requiring medical treatment or causing disability.  
Moreover, the existence of a pre- existing disease does not 
preclude a Claimant from suffering a compensable injury. H 
& H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 
1990); 1 Larson, Workmens' Compensation Law, § 12.21 
(1995). 

2. A Claimant has suffered a compensable injury if the 
industrial accident is the proximate cause of the Claimant's 
need for medical treatment or disability. Section 8- 41-301(1)
(c), C.R.S. (1995 Cum. Supp.). An industrial accident is  the 
“proximate” cause of a Claimant's  disability if it is the 
“necessary precondition or trigger” of the need for medical 
treatment. Subsequent Injury Fund v. State Compensation 
Insurance Authority, 768 P.2d 751 (Colo. App. 1988).

3. To prove a compensable injury, Claimant must prove by a 
preponderance of evidence her injury arose out of and in the 
course of her employment. Section 8-43-301(1)(c), C.R.S. 
2008; Madden v. Mountain West Fabricators, 977 P.2d 861 
(Colo. 1999); Faulkner v. Industrial Claim Appeals Office, 12 
P.3d 844 (Colo. App. 2000).  

4. Proof by a preponderance of the evidence requires the 
proponent to establish that the existence of a “contested fact 
is  more probable than its nonexistence.” Page v. Clark, 197 
Colo. 306, 592 P.2d 792, 800 (1979). 

5. Claimant contends the June 6, 2008 incident broke her left 
foot.  However, Dr. Olsen testified that if Claimant broke her 
left foot on June 6, 2008, you would expect the immediate 
onset of pain that would preclude Claimant from working for 
almost three (3) weeks before presenting to the emergency 
room.  



6. Moreover, Claimant’s testimony regarding the onset of her 
foot pain, the extent of her foot pain and its relation to the 
June 6, 2008 incident is  not credible.  Moreover, Claimant’s 
testimony that she told the medical personnel at the 
emergency room that she injured her foot at work is not 
credible.  The emergency room records do not indicate 
Claimant hurt her foot at work and it does not make sense 
that if Claimant told the emergency room personnel this 
information that they would specifically indicate Claimant’s 
left foot was not caused by trauma and not include such 
pertinent information in their records. 

7. Claimant was diagnosed with a Jones stress  fracture, which, 
by its definition, is not caused by trauma, but activities of 
daily living.   

8. Claimant previously fractured her foot by going up some 
stairs.  Although the fracture occurred quite some time ago, 
the fact that Claimant previously fractured her foot while 
going up stairs  combined with Dr. Olsen’s testimony is highly 
persuasive to this  ALJ that her current fracture is a stress 
fracture caused by activities of daily living, or some other 
event, and not the June 6, 2008 incident.  

9. Claimant had right knee problems before the June 6, 2008 
incident.  Dr. Fitzgerald indicated Claimant suffered from 
osteoarthritis  of her right knee that was aggravated by her 
altered gait caused by the treatment to her left foot. 
However, because Claimant’s left foot fracture was not 
caused by the fall at work, any consequences that flow from 
treating the left foot are not compensable.   

10. Dr. Kiernan indicated Claimant’s right knee injury and need 
for treatment was caused by the June 6, 2008 incident.  
However, Dr. Kiernan based his  opinion on the premise that 
Claimant did not have prior knee problems.  Claimant’s prior 
medical records  and own testimony demonstrate she had 
prior right knee problems. Therefore, Dr. Kiernan’s opinion is 
not found to be credible. 

11. Claimant has failed to establish the June 6, 2008 incident at 
work caused the need for medical treatment or any disability.   
In resolving this issue this ALJ has not cited all disputed 
evidence before rejecting it as unpersuasive. Jefferson 
County Public Schools v. Dragoo, 765 P.2d 636 (Colo. App. 



1988). This  ALJ has  entered findings on the evidence found 
dispositive of the issues, and evidence and any inferences 
inconsistent with this order should be presumed to have 
been rejected. Magnetic Engineering Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

12. Moreover, the absence of specific findings of fact on the 
evidence which Claimant relies  in support of her claim does 
not mean this ALJ failed to consider such evidence. Cf. 
Wecker v. TBL Excavating, Inc., 908 P.2d 1186 (Colo. App. 
1995).

ORDER

 It is therefore ordered that:

Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

DATE: March 11, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO        
W.C. No.:  

4-757-344
 
 
 

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

IN THE MATTER OF THE WORKERS’ COMPENSATION CLAIM OF:

 
Claimant,

v.



 
Employer,

and

 Insurer / Respondents.

 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on February 26, 2009, in Denver, Colorado. 
The hearing was digitally recorded (reference: 2/26/09, Courtroom 4, beginning 
at 8:36 AM and ending at 11:53 AM). The Spanish/English interpreter at all 
sessions of the hearing, including providing interpretation to Claimant during 
Respondents’ case-in-chief was James MacKenzie with International Language 
Solutions. The Spanish/English interpreter for Respondents’ witnesses was Ines 
M. Mienheart with Language Nexus, LLC. 
  At the commencement of the hearing, the ALJ enquired of Claimant’s 
counsel whether Claimant’s theory of the case involved an alleged specific injury 
of January 3, 2007 or December 2007 or January 2008; or, an occupational 
disease.  Claimant’s  counsel replied that it involved a specific injury of January 3, 
2007.

At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to counsel for Respondents, to be 
submitted electronically, giving the Claimant 3 working days within which to file 
objections thereto, electronically.  Respondents submitted a proposed decision 
on March 5, 2009.  No timely objections were filed.  After a consideration of the 
proposed decision, the ALJ has made modifications and hereby issues the 
following decision.

ISSUES

 The issues to be determined by this decision concern compensability; if 
compensable, temporary total/partial disability benefits  (TTD or TPD); medical 
benefits; average weekly wage (AWW)bodily disfigurement; and, Respondents’ 
affirmative defense of “responsibility for termination.” 

FINDINGS OF FACTS

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:



The Alleged January 3, 2007 Rebar Incident and the December 2007/
January 2008 Snow Shoveling Incident

1. According to the Claimant, he was putting rebar in a ditch on 
January 3, 2007, and as he was pulling the rebar down, he felt a pop in the back 
and he dropped to the ground where he lay for approximately 5 minutes. 
According to Claimant, co-workers, Marcos Marin and Adolfo Dominguez, 
witnessed this injury.  

2. Marin and Dominguez both testified that they did not witness the 
alleged work injury. Both witnesses  also testified that Claimant did not report the 
alleged work injury to either of them. Claimant attempted to impeach Marin’s 
testimony by asking him if he was  legally in the U.S., to which he invoked the 
Fifth Amendment right against self-incrimination.  Because Marin continued to be 
an employee of the Employer, Claimant argued that he could be fired if he was 
not legally in the U.S. and, therefore, his testimony was  not credible.  No such 
question was asked of Dominguez. The ALJ declines to draw an inference that 
Marin’s testimony is  not credible because of his potential immigration status.  
Further, the ALJ finds Marin’s  testimony is corroborated by Dominguez’s 
testimony.  The ALJ finds the testimony of Marin and Dominguez persuasive and 
credible.  Further, the ALJ finds that their testimony calls  Claimant’s overall 
credibility on a critical issue into question.

3. According to Claimant, he reported the injury of January 3, 2007 to 
his supervisor, Aaron Karraker, who said and did nothing in response to the 
report.

4. According to Karraker, the Claimant did not report the alleged injury 
of January 3, 2007, to his back while lifting rebar.  Karraker credibly testified that 
had Claimant reported a work injury,  Karraker would have immediately notified 
Pinnacol and sent the Claimant to the company designated medical provider as 
he had done previously with other injured employees. The ALJ finds this 
testimony highly likely, consistent with reason, common sense and the best 
interests of the Employer.  For a supervisor to ignore or conceal a reported 
alleged work injury could have dire consequences for an Employer.

5. Claimant claims an exacerbation of his  back in December 2007 or 
January 2008, when he was shoveling snow at work.

6. According to Karraker, Claimant did not report an alleged injury to 
his back while shoveling snow in December 2007, which Claimant claims to be 
an alleged exacerbation of his January 3, 2007 alleged injury.  Karraker 
explained that there was a Friday in late 2007 or early 2008 in which Claimant 
was shoveling snow. The following Saturday, Claimant was scheduled to work 
but Claimant failed to show up for work or call into work. On the following 
Monday, when the Claimant returned to work, Karraker gave Claimant a written 



warning for failing to show up for work the previous Saturday. According to 
Karraker, the Claimant had the opportunity to report that the alleged reason he 
did not show for work was that he injured his  back shoveling snow on Friday, but 
Claimant made no mention of an injury or exacerbation of his back arising out of 
the snow-shoveling incident, which would be contrary to Claimant’s best 
interests. Claimant offered no explanation for the no-call no-show on Saturday 
and Karraker therefore wrote the Claimant up for no call/no show.  According to 
Karraker, all employees are given written warnings, without exception, for a no-
call no-show to work. The ALJ finds  this testimony persuasive, credible, and 
illustrating that it is improbable that Claimant had sustained work-related injuries 
on either January 3, 2007, or in December 2007 or early January 2008, as 
alleged by the Claimant. 

7.  Marin and Dominguez both testified that they did not hear a snap 
in Claimant’s back or witness the alleged work injury, and the ALJ so finds.   
Karraker testified that Claimant did not report any alleged injury, and the ALJ so 
finds. 

8. To accept the Claimant’s version of his alleged injuries, the ALJ 
would be required to draw an inference that Karraker, Marin and Dominguez all 
conspired to lie when they denied witnessing any injuries of the Claimant, or any 
reporting of injuries by the Claimant.  No plausible motive for their alleged lying 
has been offered.  Indeed, the ALJ finds  that there is no persuasive evidence to 
rebut the presumption that these witnesses told the truth under oath.  Further, the 
ALJ finds the testimony of these witnesses consistent with reason, common 
sense, probability and credibility.  The ALJ finds the Claimant’s  testimony 
concerning the alleged injuries  improbable, inconsistent with reason and 
common sense and, as found below, medically improbable.

Subsequent History

9. Claimant’s last day of work for Employer was April 18, 2008.  On 
April 23, 2008, the Employer filed a First Report of Injury, indicating that Claimant 
notified it on April 22, 2008, of an alleged back injury Claimant had allegedly 
sustained on January 3, 2007. 

10. On July 12, 2008, Claimant filed a Claim for Workers’ 
Compensation, claiming that he reported the injury on in January 2007 to “Arron 
Karraker” and that the injury occurred on “1/07” “while lifting rebar he felt a sharp 
pain in back.”  Claimant signed the claim. 

11. Claimant last worked for the Employer on April 18, 2008.  On July 
24, 2008, the Employer terminated Claimant’s employment because Claimant 
had exhausted his FMLA leave and Claimant advised the Employer that he could 
not return to work.



12. Claimant worked his regular, full time job between January 3, 2007 
and April 18, 2008, a period of approximately one year and three months, without 
time off for an alleged work-related injury. 

13. Respondents filed Notices of Contest on April 24, 2008 and June 5, 
2008.

Medical History

14. On February 17, 2007, one month after the alleged work injury, the 
Claimant’s personal physician, Carl Rodriguez, M.D., saw him for asthma and 
hand problems.  The Claimant made no mention of back pain or a back injury. 

15.  Dr. Rodriguez saw the Claimant again on September 8, 2007, 
September 22, 2007 and December 5, 2007. Again, Dr. Rodriguez did not 
document back complaints or alleged work injuries. 

16. On February 20, 2008, prior to the alleged work injury, the Claimant 
saw Dr. Rodriguez again, complaining of left leg pain and back pain. Claimant 
made no mention of an alleged work injury.  

17. On February 26, 2008, the Claimant was seen at the Platte Valley 
Medical Center for an X-ray.  He completed the hospital form and identified his 
private health carrier, United Health Insurance, as the payer.  Claimant left blank 
the sections of the form pertaining to “accident date, accident location, and 
accident description.” He made no mention of an alleged work injury. 

18.  Dr. Rodriguez saw the Claimant again on February 28 and 29, 
2008, and again, Claimant did not mention an alleged work injury. 

19. On March 12, 2008, the Claimant underwent physical therapy (PT). 
The PT note states that Claimant “began having low back pain in December, 
unable to recall specific injury that led to pain symptoms although he’d been 
doing repetitive bending and lifting for water waste job, taking pain meds at night 
to sleep.” 

20. On April 15, 2008, Dr. Rodriguez saw the Claimant and the 
Claimant was complaining of back pain and left leg pain. Claimant made no 
mention of an alleged work injury. 

21. On April 22, 2008, Dr. Rodriguez gave the Claimant a note that he 
could not work for the next two weeks because it is too painful. No mention was 
made of an alleged work injury. 

22. On May 1, 2008, Amit O. Agarwala, M.D., surgeon, saw the 
Claimant.  The Claimant completed a patient information form and stated that his 



injury occurred on December 15, 2007, when he was “at work, after work felt 
severe pain in the lower back to knee.” 

23. Dr. Agarwala diagnosed degenerative disc and radiculitis, thoracic 
and lumbar (non specific) and recommended an MRI (magnetic resonance 
imaging).  

24. A question in Dr. Agarwala’s intake form also asked: ‘[w]hat are you 
doing when you notice your symptoms.” To this question, Claimant responded: 
“ w h e n d o i n g a n y t h i n g . ”   
           
           
   
Medical Opinion on Lack of Work-Relatedness

25. Allison Fall, M.D., conducted an Independent Medical Examination 
(IME) of the Claimant at Respondents’ request on October 2, 2008. Claimant did 
not tell Dr. Fall about the alleged injury to his  back while shoveling snow at work 
in December 2007 or January 2008. Instead, he told Dr. Fall that while lifting 
rebar over his head with another man, the other man put off his  end and there 
was a snap while his  arms were overhead (the alleged January 3, 2007 incident). 
Claimant told Dr. Fall that he threw the rebar to the left and stayed down in the 
hole for 4 to 5 minutes.  He then told the foreman that his back hurt. Claimant 
also stated that his  foreman “heard the snap in his  back.”  Claimant stated that 
he reported this injury to Karraker on the same day it occurred. 

26. Claimant underwent the MRI on May 8, 2008 at the request of Dr. 
Agarwala and it revealed “left lateral recess disc extrusions at L3-4 and L4-5. 
Broad based disc bulge at L4-5 resulting in central canal stenosis and bilateral 
neural foraminal stenosis. He will be scheduled for L3-5 lami with left sided 
diskectomy. “

27. On May 28, 2008, the Claimant underwent a bilateral microscopic 
diskectomy at L4-5 by Dr. Agarwala. Claimant’s  pre-operative diagnosis was 
lumbar radiculitis and lumbar herniated disks at L3-4 and L4-5 bilateral. Dr. 
Agarwala did not render an opinion that this diagnosis was related to the alleged 
work injury. 

28. Dr. Fall concluded that the Claimant did not sustain a work injury in 
December 2007, January 2007 or January 2008. Dr. Fall was of the opinion that 
there is no work-related mechanism of injury from January 2007 through May 3, 
2008 that could account for the lumbar herniated disks.  Claimant had seen his 
provider during this time without mention of any alleged work injuries. Also, a 
different mechanism was reported to the physical therapist prior to May 3, 2008. 
Specifically, on March 12, 2008, Claimant’s PT note states that Clamant “began 
having low back pain in December, unable to recall specific injury that led to pain 



symptoms although he’d been doing repetitive bending and lifting for water waste 
job, taking pain meds at night to sleep.” Claimant denied to Dr. Fall that he ever 
gave this history to the physical therapist.  Dr. Fall concluded that it was highly 
unlikely that Claimant would have been physically able to continue full duty work 
with his particular job duties for over one year if he had sustained a significant 
injury in January 2007, causing two disc extrusions. Dr. Fall was of the opinion 
that Claimant would not have been able to work his regular job for 3 months if he 
sustained the injury in December 2007 or January 2008.   Dr. Fall’s opinion 
concerning the improbability that Claimant sustained injuries while working for 
the Employer is persuasive, credible and undisputed by any other persuasive 
medical evidence.

29. Dr. Fall credibly stated the opinion that the disc extrusions must 
have occurred sometime in April 2008, when Claimant first experienced leg pain. 
The nature of a disc extrusion is such that it results  in immediate leg pain and 
could not have occurred in January or December of 2007, or January of 2008.   
April 2008 was the month the Claimant was separated from employment with the 
Employer.  There was no persuasive evidence that Claimant sustained a 
traumatic injury in April 2008.

 30.  The medical records are replete with references to Claimant’s 
degenerative disc disease.  Claimant denies sustaining an injury in December 
2007 or January 2008, other than that incidents such as shoveling snow caused 
and increase in back pain.  He also denies suffering from an occupational 
disease.  He contends he was injured in the January 2007 rebar accident that 
triggered the need for back surgery.  It is not more probable that the alleged 
January 2007, rebar accident caused the discs in his  spine to extrude or 
triggered the need for back surgery. Claimant did not miss any time from work 
following the alleged injury, except for one Saturday for which he failed to show 
up or call in.  Claimant attributes the failure to seek medical treatment and report 
the alleged work injury to the medical providers to ignorance, but the ALJ rejects 
this  contention. It flies in the face of the severity of the condition, in the opinion of 
Dr. Fall, that required surgery.  Several factors make the occurrence of a 
compensable work injury improbable: Employer witness Karraker testified that 
Claimant did not report the work injury. Dominguez and Marin denied witnessing 
the rebar incident. While Marin asserted his  Fifth Amendment right against self-
incrimination when asked if he was in the United States legally, the ALJ is not 
persuaded that an inference should be drawn between Marin’s  invocation of the 
Fifth Amendment and a motivation for Marin to be untruthful in order to please 
the Employer with favorable testimony. The consequences  to Marin of perjury are 
worse than rendering his Employer unhappy with his testimony. Moreover, 
Dominquez was not asked if he was in the United States legally or not. Yet, 
Dominquez’ testimony in denying witnessing the alleged rebar injury was 
consistent with Marin’s  testimony. The ALJ rejects the notion of a conspiracy 
amongst Karraker, Dominguez and Marin and instead, the ALJ finds these 
witnesses credible. Moreover, the ALJ is  persuaded by Karraker’s  testimony that 



had Claimant reported the rebar injury, Employer would have sent Claimant to 
the designated medical provider and filed a first report of injury like Karraker has 
d o n e m a n y t i m e s w h e n e m p l o y e e s a r e i n j u r e d .  
           
    31. This  claim primarily involves a medical issue of 
causation. Based upon the medical records, the testimony and reports of Dr. Fall 
and the Employer witnesses, and Claimant’s lack of credibility, the ALJ finds that 
Claimant did not sustain a compensable work injury, at any time, while working 
for the Employer herein.   No other physician causally related Claimant’s need for 
surgery or time off work to a work event or work injury. Claimant underwent an X-
ray at the time of the alleged rebar incident that failed to reveal an extruded disc 
or discs (which is worse than a herniated disc), according to Dr. Fall.   Dr. Fall 
was of the opinion that there was no causal relationship between the extruded 
disc and a work injury in January 2007, December 2007, or January 2008.   As 
Dr. Fall credibly explained, Claimant would not have been able to perform his 
regular job duties through April 2008, if he extruded a disc in January 2007, 
December 2007, or January 2008.  The ALJ finds that Dr. Fall’s  testimony 
concerning lack of a causal relationship to a work-related event is credible, 
undisputed, and has not been impeached. 

Ultimate Finding

32. Claimant has failed to prove that it is  more reasonably probable that 
he sustained back injuries, as alleged, on January 3, 2007, or in December 2007 
or January 2008.   Therefore, Claimant has failed to prove, by a preponderance 
of the evidence, that he sustained an compensable injuries from January 3, 2007 
through January 2008, while employed by the Employer herein.
 

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 



been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, Claimant’s  version of injuries and reporting thereof is 
contradicted by three credible employees of the Employer; and, Claimant’s 
actions or inactions after the alleged injury of January 3, 2007, in continuing to 
work for approximately 15 months thereafter, make it highly improbable that the 
disc extrusions for which Dr. Agarwala performed surgery in May 2008 were 
caused by any work injuries from January 2007 to January 2008, as alleged by 
the Claimant.   These factors add up to a conclusion that the Claimant’s version 
of events is not credible, and Karraker’s, Marin’s and Dominguez’s version of 
events is credible.  Also, as found, the medical opinion of Dr. Fall on causality is 
credible and undisputed by any other persuasive medical evidence.  See, 
Annotation, Comment: Credibility of Witness Giving Un-contradicted Testimony 
as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that the fact finder is not 
free to disregard un-contradicted testimony.

b. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See 
City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz  v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).  A “preponderance of the evidence” is that 
quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As 
found, the Claimant has failed to sustain his  burden of proof with respect to 
compensability. 

 c. In order for an injury to be compensable under the Workers’ 
Compensation Act, it must “arise out of” and “occur within the course and scope” 
of the employment.  Price v. Industrial Claim Appeals Office, 919 P.2d 207, 210 
(Colo. 1996).  There is  no presumption that an injury arises out of employment 
when an unexplained injury occurs during the course of employment.  Finn v. 
Industrial Comm’n, 165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  Proof of 
causation is a threshold requirement that an injured employee must establish by 
a preponderance of the evidence before any benefits  are awarded.  Section 
8-41-301 (1)(c) C.R.S. (2008).  See Faulkner v. Industrial Claim Appeals Office, 
supra. The question of causation is generally one of fact for the determination by 
the ALJ.  Faulkner at 846.   As  found, the Claimant has failed to establish 
causation of his back condition by a work related injury.  
           
     d. For a claim to be compensable, a 



claimant must prove that he suffered a disability that was proximately caused by an 
injury or that he needs medical treatment. Section 8-41-301(1)(c) C.R.S. (2008); In 
re Swanson, W.C. No. 4-589-645 [Industrial Claim Appeals Office (ICAO), Sept 
13, 2006]. As found, the Claimant failed to prove either element.  To have a 
disability” a claimant must either miss 3 or more days of work as a result of the 
injury or suffer permanent impairment.  Sections 8-42-105 and 8-42-107, neither 
of which happened here.  As further found, the medical records are replete with 
references to Claimant’s degenerative disc disease. Claimant denies sustaining 
an injury in December 2007 or January 2008, other than that incidents such as 
shoveling snow caused and increase in back pain. Claimant also denies suffering 
from an occupational disease. Claimant contends he was injured in the January 
2007 rebar accident that triggered the need for back surgery. As found, it is not 
more probable that the alleged January 2007, rebar accident caused the discs in 
his spine to extrude or triggered the need for back surgery.  Claimant did not miss 
any time from work following the alleged injury, except for one Saturday for which 
he failed to show up or call in. Claimant attributes the failure to seek medical 
treatment and report the alleged work injury to the medical providers  to 
ignorance, but the ALJ rejects this contention. 
This  claim primarily involves a medical issue. Based upon the medical records, 
the testimony and reports  of Dr. Falls  and the Employer witnesses, and 
claimant’s incredibility, the ALJ find that claimant did not sustain a compensable 
work injury. No other physician causally related claimant’s need for surgery or 
time off from work to a work event or work injury. Claimant underwent an X-ray at 
the time of the alleged rebar incident that failed to reveal an extruded disc or 
discs, which is worse than a herniated disc. Dr. Fall opined that there was no 
causal relationship between the extruded disc and a work injury in January 2007, 
As Dr. Fall credibly explained, claimant would not have been able to perform his 
regular job duties through April 2008, if he extruded a disc in January 2007. The 
ALJ finds  that Dr. Fall’s testimony has not been impeached and the ALJ is 
persuaded by Dr. Fall’s opinions. Claimant failed to prove by a preponderance of 
the evidence that it is  more probable than not that a January 2007, rebar incident 
set in motion the need for claimant to undergo back surgery in May 2008. 

ORDER

IT IS, THEREFORE, ORDERED THAT: 

 A. Claimant’s claim for workers’ compensation benefits  is hereby 
denied and dismissed.

B. In light of the denial of the claim for compensability, all other issues 
are moot.

DATED this         day of March 2009.



                                              EDWIN L. FELTER, JR. 
                                              Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-485

ISSUES

 Did claimant prove by a preponderance of the evidence that he sustained 
an occupational disease type injury arising out of the course and scope of 
his employment?

 Did claimant prove by a preponderance of the evidence that he is entitled 
to medical benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

31. Employer manufactures and distributes  sandals and other footwear.  
Claimant began working for employer on December 3, 2007, as a 
warehouse lead worker.  Mr. Gavle is a logistics manager for employer 
and was claimant’s direct supervisor.  Claimant typically worked the 
evening shift from 2:30 to 11:00 p.m.  Claimant worked a 9-hour shift on 
June 18, 2008, but had scheduled leave for June 19th.  Claimant awoke 
on the morning of June 19th with right-sided stiffness and pain in his neck.  
On August 4, 2008, claimant reported to Gavle that he believed his neck 
condition work-related.  Because of physical activity restrictions, claimant 
last worked for employer on August 12th, and employer terminated him on 
September 9, 2008. 

32. Claimant and his wife operate a part-time business selling personal 
spray misters at various fairs  and festivals.  Claimant scheduled himself off 
work from June 19th through 22nd of 2008 to work the Strawberry Festival 
in Glenwood Springs.  When he returned to work at employer on Monday, 
June 23rd, claimant told Gavle that his neck and right shoulder were sore 
and that he suspected the pain was from sleeping incorrectly.  After June 
23rd, claimant periodically told Gavle about his  neck and right shoulder 
pain.  Although Gavle several times asked claimant if his neck pain was 
work-related, claimant consistently denied any work-related cause or 
aggravation of his neck condition until August 4, 2008.  



33. Claimant sought medical treatment for his neck condition on July 3, 
2008, through Physical Therapist Steve Leighton.  Leighton suspected 
that claimant may have a herniated disk in his neck and recommended 
that he see a physician.

34. Claimant scheduled several appointments with Physicians  Assistant 
Tim Lewis, PA-C, who first evaluated him on July 8, 2008.  PA-C Lewis 
noted that claimant experienced some improvement in his symptoms with 
physical therapy, cervical traction, and electrical stimulation treatments. 
PA-C Lewis  manipulated claimant’s cervical spine, prescribed 
medications, and advised him to limit physical activity according to his 
pain level.  On July 23, 2008, PA-C Lewis recommended claimant undergo 
a magnetic resonance imaging (MRI) scan of his cervical spine when he 
returned from his trip to the Gilroy Garlic Festival in California.  

35. After the Gilroy festival, claimant was scheduled to return to work 
on July 30, 2008.  Claimant was behind schedule driving from California 
and thought he would need an additional day off from work.  Claimant and 
his wife drove through the night of July 29, 2008, and arrived in Grand 
Junction on the morning of July 30th.  Although claimant called Gavle to 
see if he could take another day of leave on the 30th, Gavle told him he 
needed him to work.  Gavle however gave claimant time to shower at 
home and rest before reporting to work.  Claimant arrived at work around 
12:00 p.m. and worked part of his scheduled shift.  

36. Claimant reported to work on July 31, 2008 and performed his 
regular duties for several hours before leaving work because of illness.  
Claimant convinced Gavle to excuse him from the barbeque employer was 
throwing for employees on the afternoon of July 31, 2008.  Prior to his  trip 
to California, claimant had requested leave from work for Friday, August 1, 
2008, because he and his wife were scheduled to sell product at the 
Olathe Sweet Corn Festival.  Claimant worked that festival through August 
3, 2008.  Claimant returned to work at employer on August 4th.  

37. On August 4, 2008, PA-C Lewis noted:

[Claimant] presents with a history of neck pain that is not 
responding to medical, physical and [osteopathic manipulation] 
therapy.  He has developed a cervical radiculitis  that is worsened 
with extension of the neck and working with his hands above his 
head even though he has been off work for the last 7-10 days.  

(Emphasis added).  PA-C Lewis authored a letter on August 4th, where he stated:

I recommend light duty work where [claimant] does not use the right 
arm above his  waist nor any activity that causes him to have to look 
up a great deal.



After discussing his  condition with PA-C Lewis on August 4th, claimant decided 
his neck condition was work-related, and he reported his claim to Gavle.

38. Claimant testified he delayed reporting his workers’ compensation 
claim to Gavle because he did not want it to affect his performance review.  
Claimant explained that workers’ compensation claims jeopardize 
employer’s chances for a Safety and Health Awareness Recognition 
Program (SHARP) award.  The SHARP program is conjointly administered 
by the Colorado Department of Labor and Employment and Colorado 
State University to encourage employers to create a safe work 
environment.  Claimant provided this  explanation while also testifying that 
he only realized he might have a claim after talking with PA-C Lewis on 
August 4, 2008, the day he reported his claim to Gavle.  Claimant’s 
testimony is inherently contradictory because he alike stated he was 
unaware he might have a claim until August 4th and that he delayed 
reporting a claim until August 4th out of concern for his  performance 
review.

39. The Judge credits Gavle’s  testimony in finding he neither expressed 
nor implied any threat to claimant’s performance evaluation should 
claimant report a work-related injury. The Judge notes that Gavle 
demonstrated unparalleled support for claimant as  an employee by 
granting him extensive use of personal time off work throughout the 
summer of 2008 to pursue his  business pursuits  at various fairs.  There 
was no persuasive evidence otherwise showing reason for claimant to fear 
reporting an injury to Gavle either out of concern for his performance 
evaluation or out of concern for employer’s chances for a SHARP award.

40. Claimant testified that he believes his neck condition is  work-related 
because, at the time his symptoms began, he engaged in no other 
significant physical activity outside work.  Claimant believes that extending 
his neck to look up at various product bin signs  while lifting product and 
reaching into the bins represents a hazard of his employment.  Claimant 
however agreed that he never experienced any pain or symptoms in his 
neck or right shoulder until the morning of June 19, 2008 when he woke 
from sleeping in his  bed at home.   During the entire time he performed his 
regular duties at employer prior to the morning of June 19, 2008, claimant 
suffered no pain or symptoms in his neck or right shoulder.  Claimant also 
indicated that he did not have any further injuries after June 19, 2008.  
Claimant later testified in contradictory fashion that he believed his job at 
employer after June 19, 2008, aggravated his neck and right shoulder 
condition.  However, he did not report this alleged aggravation to his 
supervisor at employer as work-related prior to August 4, 2008.

41. Employer referred claimant to Michelle Purvis, M.D., who first 
examined him on August 7, 2008.  Dr. Purvis referred claimant for a 



cervical MRI scan, which he underwent on August 14, 2008.  The MRI 
revealed degenerative disc disease (DDD) at three levels of claimant’s 
cervical spine: C3-4, C5-6, and C6-7.  The MRI further revealed a 
moderate disc protrusion (disc herniation) affecting the right C7 nerve root.  
After August 4, 2008, employer attempted to accommodate restrictions 
imposed by Dr. Purvis.  When Dr. Purvis completely removed him from 
work, claimant conceded that employer terminated him because there was 
no work that he could perform.  Claimant agreed that he was not 
terminated because he reported a work injury.

42. Dr. Purvis  referred claimant to Robert Fox, M.D., who examined 
him on August 26, 2008.  Dr. Fox recommended epidural steroid injection 
(ESI) therapy which claimant received on October 2, 2008.  Claimant 
stated that the ESI helped relieve some of his symptoms.

43. At respondents’ request, Douglas C. Scott, M.D., performed an 
independent medical examination of claimant on October 27, 2008.  Dr. 
Scott testified as an expert in Occupational Medicine and in Level II 
accreditation.  Dr. Scott persuasively testified that claimant’s MRI findings 
demonstrated preexisting degenerative changes.  Dr. Scott explained: 

[D]egenerative conditions of the disc occur over time.  And, 
essentially, as  time progresses, you get a decrease in the disc 
height because the water in the disc is starting to dry up.  

The disc begins to collapse or degenerate.  And you get narrowing 
of the disc.  And you get findings for [DDD].

Crediting Dr. Scott’s  medical opinion, it is  more probably true than not that 
claimant had a preexisting, progressive, underlying degenerative disease 
process in his cervical spine.

44. At respondents’ request, Nicholas Nytes obtained video 
surveillance of claimant on October 14 and 15, 2008.  Mr. Nytes obtained 
video of claimant loading a car and camper in preparation for a camping 
trip, bending at the waist both inside and outside his car, chopping wood 
with his  right arm, jumping up and down on a large log, walking, and 
sitting.  Mr. Nytes also took video of claimant at a café on October 14, 
2008.

45. Claimant suffers from sleep apnea, for which he wears a mask-
device (CPAP) designed to open his airway and alleviate the sleep apnea.    
Claimant puts the CPAP mask on his face when he goes to bed and 
attempts to sleep on his back throughout the entire night.  Otherwise, the 
CPAP mask would likely fall off.  Crediting his testimony, claimant wore the 
CPAP mask while sleeping on his back throughout the night and into the 
early morning hours of June 19, 2008.   



46. Claimant’s testimony here was supported by that of his wife, who 
confirmed that, when he arrived home from work on June 18, 2008 
claimant neither complained of any neck or right shoulder symptoms nor 
of hurting himself while working at employer.  According to his wife, 
claimant took a shower, went to bed, and slept through the night for about 
8-9 hours without waking.  She stated that claimant slept with the CPAP 
mask on and that it did not come off during the night.  Claimant’s wife 
conceded that, while he slept on his  back all night, he might have shifted 
on occasion.   She stated that the pain in his neck first began when he 
woke the morning of June 19th.  Claimant’s wife also confirmed that, prior 
to June 19, 2008, claimant had never suffered any neck or right shoulder 
pain as the result of his work at employer.

47. Dr. Purvis  testified as an expert in family practice.  Dr. Purvis 
opined that claimant’s  job duties at employer could cause a cervical injury.  
Dr. Purvis likewise agreed that individuals can engage in these activities 
without sustaining any sort of neck injury to the neck.   Dr. Purvis 
expressed her opinion regarding causation based upon possibility and not 
upon reasonable medical probability.  The Judge thus finds Dr. Purvis’ 
opinion on causation of claimant’s cervical and right shoulder condition 
unpersuasive and insufficient to show it medically probable that claimant’s 
job duties represented a hazard of his employment or otherwise or 
caused, aggravated, or reasonably accelerated his right shoulder 
symptoms or underlying cervical disease process, resulting in disc 
herniation affecting the C7 nerve root.

48. In weighing Dr. Purvis’ opinion, the Judge considered the following: 
While claimant reported to Dr. Purvis that his symptoms seemed to be 
exacerbated by his work at employer, Dr. Purvis acknowledged the 
inherent contradiction in that his symptoms nonetheless persisted even 
after he discontinued his  work at employer.  While Dr. Purvis understood 
from claimant that he normally would not take much time off work and that 
his pain had required him to take significant leave after June 19, 2008, this 
history is  contrary to the fact that claimant took time off work between 
June 19th and August 4th to pursue his festival business, and not because 
of his neck and right shoulder condition.  In addition, Dr. Purvis is  not 
Level II accredited through the Division of Workers’ Compensation.  Dr. 
Purvis’ file contained only her medical records and those of Dr. Fox.  Dr. 
Purvis lacked medical records from PA-C Lewis and from the physical 
therapist who treated claimant.  Finally, Dr. Purvis did not review the video 
surveillance of claimant.

49. Dr. Scott testified as an expert in Occupational Medicine, with full 
Level II accreditation and with special training in ergonomics and human 
factors.  Dr. Scott reviewed claimant’s medical records, performed a 
physical examination of him, and listened to his testimony at hearing.  For 



reasons stated below, the Judge credits the medical opinion of Dr. Scott 
as more persuasive than Dr. Purvis.

50. Dr. Scott opined it medically improbable that claimant’s neck and 
right shoulder conditions were caused or aggravated by his work at 
employer.  Dr. Scott explained that, by history, there is  no specific injury or 
traumatic event at employer that would account for claimant’s  condition.  
Dr. Scott further explained that the history in claimant’s medical records 
fails to causally connect his neck and right shoulder condition to his work 
at employer.  Dr. Scott explained it medically probable that, had claimant 
sustained the disc herniation injury to his neck at work, claimant likely 
would have experienced significant contemporaneous pain and functional 
compromise.   Dr. Scott explained that the lack of any neck or right 
shoulder pain or symptoms during the time claimant worked for employer 
from December 3, 2007 through June 18, 2008, supports his opinion that 
claimant’s work neither caused nor aggravated his neck or right shoulder 
condition.

51. Although claimant believes  his  activities at work caused or 
aggravated his neck and right shoulder conditions, Dr. Scott indicated it is 
common for individuals to awaken with neck pain after sleeping at night.  
Such neck pain likely is  caused by sleeping with one’s neck in a static or 
fixed position.  According to Dr. Scott, the neck pain claimant awoke to on 
June 19, 2008 is  typical for “cervical disc syndrome”, which results from 
sleeping with the neck in a fixed position.  The Judge infers from Dr. 
Scott’s  testimony that, based upon the evidence, cervical disc syndrome is 
the more probable explanation of the cause of claimant’s disc herniation 
and right-sided shoulder pain.

52. Claimant failed to show it more probably true than not that his work 
activities at employer caused, aggravated, or to a reasonable degree, 
accelerated his underlying disease process in his neck, resulting in disc 
herniation.   The Judge credited Dr. Scott’s medical opinion in finding 
claimant had an underlying, progressive disease process in his cervical 
spine that eventually resulted in the disc herniation affecting the C7 nerve 
root.  Claimant worked some 7 months for employer without experiencing 
any neck or right shoulder symptoms before awaking at home with those 
symptoms on the morning of June 19th.  Claimant was symptom-free 
following his shift on June 18th.  Claimant’s symptoms occurred at home 
when he awoke on the morning of June 19th, and not while performing 
activities at work.  Claimant’s onset of symptoms of his  disc herniation 
thus occurred at home, and not at work.  The Judge credited Dr. Scott’s 
medical opinion in finding cervical disc syndrome as the more probable 
explanation of the cause of claimant’s disc herniation.  Even claimant 
initially expressed sleeping posture as the cause of his  neck pain when he 
told Gavle on Monday, June 23rd that he slept incorrectly.     



CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant argues he has proven by a preponderance of the evidence that 
he sustained an occupational disease type injury arising out of the course and 
scope of his employment.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that his  injury arose out of the course and scope of his  employment.  Section 
8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights  of claimant nor in favor of the 
rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

In meeting his burden of proof that his claim is compensable, claimant 
must prove that the injury arose out of and in the course of employment.  See 
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  
1998).   A compensable injury is  an injury which "arises  out of" and "in the course 
of" employment.  See C.R.S. §8-41-301(1)(b);  Schepker v. Daewoo North, W.C. 
No. 4-528-434 (ICAO April 22, 2003);  Price v. Industrial Claim Appeals Office, 
919 P.2d 207, 210 (Colo. 1996).   Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence 



before any compensation is  awarded.   See §8-41-301(1)(c), supra;  see also 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).   In 
other words, claimant must prove that an injury directly and proximately caused 
the condition for which benefits are sought.  See Wal-Mart Stores v. Industrial 
Claim Appeals Office, 989 P.2d 521 (Colo. App. 1999); Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997).

Here, the Judge found claimant failed to show it more probably true than 
not that his work activities at employer injured or aggravated his right shoulder, or 
caused, aggravated, or to a reasonable degree, accelerated his underlying 
disease process in his neck, resulting in disc herniation.  The credible evidence 
of record fails to demonstrate by a preponderance of the evidence that the 
claimant’s neck and right shoulder conditions  and symptoms and resulting need 
for medical treatment for these conditions and symptoms arose out of and in the 
course of his employment at employer.  

As found above, the opinion of Dr. Scott that claimant’s neck and right 
shoulder conditions are not caused by, related to, or aggravated by claimant’s 
work at employer is the most persuasive and is more probable than Dr. Purvis’ 
opinion.  The Judge credited Dr. Scott’s  medical opinion in finding claimant had 
an underlying, progressive disease process in his cervical spine that eventually 
resulted in the disc herniation affecting the C7 nerve root.   The Judge also 
credited Dr. Scott’s medical opinion in finding cervical disc syndrome as the more 
probable explanation of the cause of claimant’s disc herniation and right shoulder 
symptoms.

In addition, claimant worked some 7 months for employer without 
experiencing any neck or right shoulder symptoms before awaking at home with 
those symptoms on the morning of June 19, 2008.  Claimant was  symptom-free 
following his shift on June 18, 2008.  Claimant’s symptoms occurred at home 
when he awoke on the morning of June 19th, and not while performing activities 
at work.  Claimant’s onset of symptoms in his neck and right shoulder thus 
occurred at home, and not at work.  Even claimant initially expressed sleeping 
posture as the cause of his  right-sided neck pain when he told Gavle on Monday, 
June 23, 2008 that he slept incorrectly.

Claimant thus failed to prove by a preponderance of the evidence that he 
sustained a compensable occupational disease type injury or aggravation to his 
neck and right shoulder as the result of his  work activities at employer at any 
time.

The Judge concludes that claimant’s claim for workers’ compensation 
benefits should be denied and dismissed.

ORDER



 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Claimant’s claim for workers’ compensation benefits  is denied and 
dismissed.

DATED:  _March 11, 2009_

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-736-167

ISSUE

Whether Respondent has established by a preponderance of the evidence 
that it may suspend Claimant’s Temporary Total Disability (TTD) benefits 
pursuant to §8-43-404(3), C.R.S. because of Claimant’s refusal to pursue 
reasonable medical care to promote recovery.

FINDINGS OF FACT

1. Claimant has suffered from adult onset diabetes since 
approximately 1993.  She initially received oral medications to control her 
condition, but by March 2004 physicians recommended insulin injections.  
Nevertheless, medical records  reveal that Claimant continued to exhibit high 
blood sugar levels in the “300 range” instead of normal blood sugar levels below 
140.  Claimant’s diabetes was thus characterized as “very poorly controlled.”

2. Claimant worked for Employer as a campus security officer at a 
high school.  On September 4, 2007 she sustained admitted industrial injuries to 
her hip and right wrist during the course and scope of her employment with 
Employer.

3. On July 15, 2008 ALJ Felter issued Full Findings of Fact, 
Conclusions of Law and Order in the matter.  He determined that Claimant was 
entitled to receive TTD benefits  as a result of her industrial injuries.  ALJ Felter 
specified that the period of TTD benefits lasted from July 10, 2008 until 
terminated by statute.

4. Claimant’s Authorized Treating Physician (ATP) for her industrial 
injuries was Sander Orent, M.D.  By September 2008 Claimant’s hip injury was 



improving.  However, Claimant continued to suffer carpal tunnel symptoms in her 
right wrist.  Dr. Orent thus referred Claimant to David J. Conyers, M.D. for a 
surgical evaluation.  

5. Based on an evaluation and diagnostic testing, Dr. Conyers 
recommended an “endoscopic right carpal tunnel release.”  However, Dr. 
Conyers refused to proceed with the surgery because Claimant had an elevated 
blood sugar level in the “400+” range.

6. On November 3, 2008 Dr. Orent issued a report detailing Claimant’s 
condition.  He noted that Claimant’s blood sugar level upon examination was 
348.  Dr. Orent recounted that he had a long discussion with Claimant about the 
“necessity for her to take insulin.”  He explained,

her sugar is very poorly controlled.  We certainly cannot move 
forward surgically until her blood sugar comes into normal range.  
She will meet with her primary care physician and have this 
conversation with him.  I have really at this point nothing further to 
offer her until such time as she gets her sugar controlled.

7. On November 4, 2008 Respondent filed a Petition to Modify, 
Terminate, or Suspend Compensation.  The Petition was based upon Claimant’s 
failure to adequately control her diabetes.  The Petition noted that Claimant’s 
failure interfered with the proposed carpal tunnel surgery and constituted a 
persistent injurious practice.

8. In a November 6, 2008 letter Dr. Orent again detailed his concerns.  
He reiterated that Claimant could not undergo carpal tunnel surgery until she 
reduced her blood sugar levels.  Dr. Orent stated “[b]ecause of her poor 
compliance and my inability to convince [Claimant] that she requires insulin I 
cannot see how we could proceed with this surgery.”  He summarized that 
Claimant “is very resistant to the use of insulin and until she makes the decision 
that she is going to proceed with adequate control of her diabetes there is simply 
nothing further that I can offer her.”  Dr. Orent remarked that, if Claimant did not 
have her blood sugar under control, he would place her at Maximum Medical 
Improvement (MMI) during her next visit.

9. Claimant credibly testified at the hearing in this matter.  She 
explained that she visited her family physician in November 2008 to obtain 
treatment for her diabetes.  She stated that her physician placed her on insulin 
and she has undergone blood sugar testing in order to adjust her insulin dosage.  
Claimant has also made dietary changes to control her condition.  Nevertheless, 
Claimant commented that her blood sugar levels are still not below 200.  She 
thus has not returned to Dr. Orent for treatment.  Claimant noted that she would 
return to Dr. Orent when her blood sugar levels are consistently below 200.



10. Respondent has failed to demonstrate that it is more probably true 
than not that Claimant has unreasonably refused to submit to recommended 
medical treatment necessary to improve her carpal tunnel condition.  Claimant 
has suffered from uncontrolled diabetes for a number of years.  The 
recommendations of ATP Dr. Orent and surgeon Dr. Conyers  to reduce blood 
sugar levels are reasonably essential to promoting recovery and are necessary 
prior to surgical intervention.  Nevertheless, Claimant credibly testified that she 
visited her family physician in November 2008 to obtain treatment for her 
diabetes.  She explained that she is  taking insulin and has  undergone blood 
sugar testing in order to adjust her insulin dosage.  Claimant has  also made 
dietary changes to control her condition.  Although Claimant has attempted to 
control her condition, her blood sugar levels still exceed 200.  She thus noted 
that she would return to Dr. Orent when her blood sugar levels are consistently 
below 200.  Because Claimant has attempted to control her diabetes and not 
persisted in an injurious practice that imperils her carpal tunnel surgery, 
Respondent is not entitled to suspend Claimant’s TTD benefits.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  §8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 
(Colo. App. 2004).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. 
ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).



 4. Respondent’s Petition to Suspend Claimant’s  TTD benefits is 
governed by §8-43-404(3), C.R.S.  Section 8-43-404(3) provides, in relevant part, 
that an ALJ may suspend temporary disability benefits when the claimant 
“persists in any unsanitary or injurious practice which tends to imperil or retard 
recovery or refuses to submit to such medical or surgical treatment or vocational 
evaluation as is reasonably essential to promote recovery.”  The respondents are 
not required to establish that the claimant’s condition worsened as a result of any 
delay, but must prove that the recommended treatment is “reasonably essential 
to promote recovery.”  In Re Parks, W.C. No. 4-251-955 (ICAP, Mar. 31, 1999).  
More specifically, the respondents are required to demonstrate that the 
recommended treatment is “reasonable and necessary to assist the claimant in 
reaching MMI.”  Id.  Whether a claimant has unreasonably refused to submit to 
recommended treatment that is necessary to improve the industrial injury is a 
question of fact for the ALJ.  Id.

 5. As found, Respondent has failed to demonstrate by a 
preponderance of the evidence that Claimant has unreasonably refused to 
submit to recommended medical treatment necessary to improve her carpal 
tunnel condition.  Claimant has suffered from uncontrolled diabetes for a number 
of years.  The recommendations of ATP Dr. Orent and surgeon Dr. Conyers to 
reduce blood sugar levels are reasonably essential to promoting recovery and 
are necessary prior to surgical intervention.  Nevertheless, Claimant credibly 
testified that she visited her family physician in November 2008 to obtain 
treatment for her diabetes.  She explained that she is taking insulin and has 
undergone blood sugar testing in order to adjust her insulin dosage.  Claimant 
has also made dietary changes to control her condition.  Although Claimant has 
attempted to control her condition, her blood sugar levels still exceed 200.  She 
thus noted that she would return to Dr. Orent when her blood sugar levels are 
consistently below 200.  Because Claimant has attempted to control her diabetes 
and not persisted in an injurious practice that imperils her carpal tunnel surgery, 
Respondent is not entitled to suspend Claimant’s TTD benefits.



ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

Respondent’s Petition to Modify, Terminate, or Suspend Compensation is 
denied.

DATED: March 11, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-697-920

ISSUES

 Did claimant overcome Dr. Janssen’s determination of permanent medical 
impairment by clear and convincing evidence?

 Did claimant show as a matter of law that insurer should reimburse 
claimant’s out-of-state medical providers in excess of that provided by the 
fee schedule?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

1. Employer operates facilities  for patient-residents requiring various 
levels  of nursing.  Claimant's date of birth is April 28, 1970; her age at the time of 
hearing was 38 years.  In July of 2006, claimant started working for employer as 
a certified nursing assistant (CNA).  Claimant sustained an admitted injury on 
September 2, 2006, while transferring an elderly patient into a wheelchair, a 
patient whom claimant described as combative.  Claimant contends she 
sustained permanent medical impairment to her cervical spine and left shoulder. 

2. Following the patient-transfer incident, claimant experienced some 
pain in her shoulder and neck.  Claimant was physically able to complete her 
shift.  While sleeping the evening of September 2nd, claimant says she 



discovered herself unable to move in her bed because of spasms in her neck and 
back.

3. On September 3, 2006, claimant sought medical attention at the 
Emergency Department of Memorial Hospital (ER).  Claimant testified that her 
voice had gone out because she had been screaming from pain.  Claimant 
reported to the ER physician that she pulled a neck muscle catching a falling 
patient. The ER physician noted claimant complaining of left-sided neck spasms 
radiating down her left side.  The ER physician noted the absence of symptoms 
of numbness and tingling.  The ER physician ordered x-ray studies of claimant’s 
cervical spine, which were normal studies.   The ER physician diagnosed cervical 
radiculopathy and treated claimant with a cervical collar and pain medications 
before discharging her home.  The ER physician released claimant from work for 
7 days, while indicating she should return to full duties after September 10th.

4. Employer referred claimant to the Colorado Center for Occupational 
Medicine (CCOM), where Mary Dickson, M.D., first evaluated her on September 
8, 2006.  At that time, claimant complained to Dr. Dickson of neck pain, lower 
back pain, and numbness and tingling in her bilateral upper and lower 
extremities.  Dr. Dickson recommended a magnetic resonance imaging (MRI) 
scan of claimant’s cervical spine.  Dr. Dickson diagnosed cervical and low back 
strains.  Dr. Dickson anticipated it unlikely that claimant’s injury would result in 
permanent impairment.

5. Claimant underwent the MRI scan of her cervical spine on 
September 14, 2006.  The MRI scan was unremarkable, without evidence of disc 
disease or any objective pathology to explain claimant’s  cervical symptoms.  
George Schwender, M.D., also examined claimant at CCOM on September 14th, 
when she presented in a wheelchair wearing her cervical collar.  Claimant 
complained of persistent neck and low back pain.  Dr. Schwender advised 
claimant to discontinue using the cervical collar.  Dr. Schwender referred claimant 
for physical therapy, 2 to 3 visits per week for 4 weeks. 

6. Bradley Beck, M.D., examined claimant at CCOM on September 
21, 2006.  Dr. Beck noted claimant was still wearing the cervical collar, against 
medical advice.  Claimant completed a pain diagram, indicating pain at the 
cervical, mid thoracic, right calf and right ankle areas.  In contrast to September 
8th, claimant’s diagram on September 21st indicated no left lower extremity 
involvement.  Claimant indicated she was in pain 50% of the time.  Dr. Beck 
noted on physical examination that claimant had no tenderness or pain in the 
lumbar region of her spine.  

7. Claimant returned for a re-evaluation by Dr. Schwender on 
September 28, 2006, after attending 4 physical therapy treatments.  Dr. 
Schwender documented claimant reporting the following symptoms:



[Claimant] reports that her number one pain is  the pain located in 
her midthoracic back between her shoulder blades.  Her number 
two pain is  her right ankle and her right knee pain, and her number 
three pain is her left shoulder pain.  Her neck is feeling much 
better.  Her low back pain is not significantly bothering  [her].

****

[Claimant] indicates that she has pain present 100% of the time 
compared to 50% at her visit one week ago.  Her worst pain is 
10/10.  Her average pain today is 5/10 compared to a 4/10 at the 
last visit.

(Emphasis  added).  Dr. Schwender anticipated releasing claimant to light duty 
work after another week of physical therapy.

8. Dr. Schwender reexamined claimant on October 5, 2006, when he 
noted she was no longer using a cane for assistance with ambulation.  Claimant 
indicated on her pain diagram that she had pain at her left shoulder, in her lower 
back, and in her mid back but that she had no neck symptoms.  Claimant 
attributed her increase in lower back pain to driving to Wyoming.  Dr. Schwender 
released claimant to light duty work and told her to schedule a follow-up 
appointment with him for 2 weeks.  Claimant failed to mention to Dr. Schwender 
that she planned to move to Wyoming and would be unavailable for an 
appointment with him in 2 weeks.  Dr. Schwender later learned of claimant’s 
intention to move when his  front-desk clerk informed him claimant would not 
schedule a follow-up appointment.  Dr. Schwender discharged claimant from 
further medical care after she failed to show for her appointment on November 
14, 2006.

8. Orthopedic Surgeon Stephen F. Emery, M.D., began treating 
claimant in Powell, Wyoming, on December 14, 2006.  Claimant misrepresented 
her treatment history to Dr. Emery when she told him that she had only had 3 
physical therapy visits before moving; in fact, Dr. Schwender had documented 4 
visits  by September 28th and referred her for 3 more the following week.  
Claimant reported that she used a cane for longer walks because her right leg 
tires and gives out.  Claimant reported limping on the right.  Dr. Emery suspected 
claimant had a herniated disc in her lumbar spine.  Dr. Emery initially diagnosed 
trapezial myofascial syndrome, herniated disc, and cervicogenic headaches.  

9. The symptoms claimant reported on December 14, 2006, prompted 
Dr. Emery to refer her for a MRI scan of her lumbar spine, which she underwent 
on January 31, 2007.  The lumbar MRI scan was essentially normal, showing no 
evidence of a herniated disc and no evidence of pathology to explain claimant’s 
complaints of lower extremity symptomology.



10. Dr. Emery continued to evaluate claimant for her physical 
complaints.  Claimant questioned Dr. Emery about an impairment rating on 
February 8, 2007.  On March 15, 2007, Dr. Emery ordered nerved conduction 
studies (NCS) of claimant’s  upper and lower extremities “because of the myriad 
of complaints”.  Allan Gee, M.D., performed the NCS, which showed no evidence 
of radiculopathy either in her lower or upper extremities.  Claimant saw Dr. Emery 
only one time between June 14, 2007, and January 3, 2008, when he 
administered a lumbar facet injection on July 6, 2008.  Claimant underwent some 
49 physical therapy treatments in 2006 and 2007.  Dr. Emery transferred 
claimant’s care to Frank Schmidt, M.D., in June of 2008.

11. At respondents’ request, John Raschbacher, M.D., performed an 
independent medical examination of claimant on March 18, 2008. Claimant 
described her current symptoms to Dr. Raschbacher as periodic muscle spasms 
in the neck, with periodic episodes of pain across  the left shoulder. Dr. 
Raschbacher’s  examination revealed, among other things, bunching of the left 
biceps muscle indicative of a rupture of the long head of the biceps tendon:

[Claimant] was not aware of this.  She is unaware of the duration of 
this  finding.  It is  not particularly painful.  There is no localizing of 
biceps tenderness.  Impingement sign is negative.  

Dr. Raschbacher’s shoulder examination further revealed:

There is no muscle atrophy or asymmetry at the arms, forearms, 
hands, or shoulder girdles.  There is no winging of the scapula.

Dr. Raschbacher also noted findings suggestive of symptom magnifying:

Pain behaviors  are exhibited throughout.  She has positive 
Waddell’s signs for hypersensitivity and diffuseness of pain ….

Dr. Raschbacher opined that claimant had reached maximum medical 
improvement (MMI) a considerable time before March 18, 2008.    

12. Dr. Raschbacher further opined that claimant sustained no ratable 
impairment:

[Claimant] has subjective reports of pain.  There are no objective 
findings of any kind.  There is no basis for impairment and certainly 
no diagnosis, which would be a ratable impairment.  Her symptoms 
have appeared at various body parts and locations over time and 
are not clearly the result of the occurrence of [September 2, 2006].

Dr. Raschbacher recommended against further medical treatment.  



13. Because Dr. Emery would not place claimant at MMI, respondents 
requested an independent medical examination (DIME) through the Division of 
Workers' Compensation.  The division appointed Michael Janssen, D.O., the 
DIME physician.  Dr. Janssen examined claimant on June 24, 2008.  Dr. Janssen 
found that claimant manifested multi-system complaints, with subjective 
symptoms far outweighing objective clinical and radiographic findings.  Dr. 
Janssen determined that claimant had reached MMI by February 8, 2007, and 
that she sustained no permanent medical impairment as a result of the injury.  Dr. 
Janssen’s determination of MMI and impairment is presumptively correct unless 
overcome by clear and convincing evidence.

14. On July 15, 2008, insurer filed a Final Admission of Liability, 
admitting liability for medical benefits it paid in the amount of $18,457.51 and for 
temporary total disability (TTD) benefits through February 7, 2007.  Insurer 
asserts  an overpayment based upon TTD payments it made to claimant from 
February 8, 2007, through July 6, 2008.  Insurer denied liability for permanent 
partial disability (PPD) benefits  based upon Dr. Janssen’s determination that 
claimant sustained 0% impairment.

15. At claimant’s request, John S. Hughes, M.D., performed and 
independent medical examination of her on October 14, 2008.  Among his 
diagnoses, Dr. Hughes assessed a cervical sprain/strain with radiation of pain 
into claimant’s  left arm, gradual emergence of left shoulder signs and symptoms 
suggestive of subacromial bursitis, and rapidly progressive globalizing symptoms 
of unclear etiology.  Dr. Hughes wrote:

I would agree with other examiners that her clinical presentation 
came to be substantially clouded by progressive globalizing 
symptoms and an expanding and migratory symptom 
complex.  However, through this  period of time it is clear that 
[claimant] continued to have cervical spine pain.

(Emphasis  added).  While Dr. Hughes determined that claimant had reached 
MMI for her cervical spine condition, he felt her left shoulder symptoms had not 
been fully evaluated until Dr. Schmidt examined her on June 13, 2008.  Claimant 
testified that she received no left shoulder treatment from the date of her injury 
through June of 2008.  Dr. Hughes opined that claimant had not reached MMI for 
her left shoulder condition.  Dr. Hughes recommended claimant undergo a left 
shoulder MRI scan and a corticosteroid injection.  

16. Dr. Hughes determined that claimant’s cervical sprain/strain injury 
warranted a 4% value under Table 53 of the American Medical Association 
Guides to the Evaluation of Permanent Impairment, Third Edition (Revised) 
(AMA Guides).  Table 53 requires a specific diagnosis in order to assign a value 
for that diagnosis.  Table 53 II. B. allows a physician to assign a 4% impairment 



value for an intervertebral disc or other soft-tissue lesion of the cervical spine that 
is  unoperated, with medically documented injury and a minimum of 6 months of 
medically documented pain and rigidity with or without muscle spasm, associated 
with none-to-minimal degenerative changes on structural tests.  Dr. Hughes 
found claimant warranted a 10% impairment value for range of motion deficits  in 
cervical spine motion.  Dr. Hughes combined these values into an overall rating 
of 14% of the whole person for cervical spine impairment.  Dr. Hughes 
provisionally rated claimant’s left shoulder condition at 18% of the upper 
extremity, which he converted to 11% of the whole person.  Dr. Hughes combined 
the 14% cervical rating with the 11% left upper extremity rating for an overall 
rating of 23% of the whole person.

17. Dr. Hughes testified as an expert in Occupational Medicine.  
According to Dr. Hughes, the history claimant gave him of her symptoms and 
treatment was only partially consistent with her medical records.  Dr. Hughes 
testified that claimant’s presentation during the first 6 months after her injury was 
confusing to the clinicians  treating her.  Dr. Hughes  stated that the physicians 
were chasing their tails  trying to explain claimant’s confusing, myriad, and 
migratory complaints.  According to Dr. Hughes, claimant’s  entire spine pain and 
her lower extremity pain were distracting to her medical evaluators  during the first 
six months of her treatment through March of 2007.  Dr. Hughes attributes this to 
claimant’s psychological pain amplification process.  Dr. Hughes  agreed that the 
difference in medical opinion between him and Dr. Raschbacher and Dr. Janssen 
is  reasonable based upon claimant’s presentation and history during the first 6 to 
8 months of her medical treatment.  With regard to claimant’s  left shoulder 
complaints, Dr. Hughes agreed that, when claimant diagramed her pain on 
September 21, 2006, she indicated right, not left shoulder pain.  Dr. Hughes 
agreed that the medical record is  replete with inconsistencies regarding 
claimant’s left shoulder complaints.  Finally, Dr. Hughes agreed that he and Dr. 
Janssen came to different conclusions regarding claimant’s left shoulder 
complaints.

18. Dr. Janssen testified as an expert in spinal disorders and 
orthopedic surgery.  When asked whether claimant’s mechanism of injury should 
reasonably result in multi-system complaints, even when she has not worked for 
nearly 2.5 years since the injury, Dr. Janssen testified:

[N]o, especially in a patient that had an MRI scan within a few 
weeks after this lifting that didn’t show … any anatomical pathology 
and no spinal cord, no nerve root compression, no nothing was 
changed that you would anticipate that a patient would have 
ongoing symptoms that don’t match clinical findings, especially for 
this chronicity.

The examination of the entire shoulder was normal, which would 
include a crepitance, which would include a motor exam, a biceps 



exam, a rotator cuff exam, a subacromial exam, muscle wasting, 
muscle atrophy, skin lesions, sensory exam; and it was all normal.

Dr. Janssen alike is  a spinal surgeon and has performed hundreds of shoulder 
surgeries.  Dr. Janssen found no clinical or diagnostic evidence to support 
claimant’s chronic cervical or shoulder complaints.  While Dr. Hughes gave 
significant weight to his clinical finding of muscle spasms in claimant’s cervical 
spine, Dr. Janssen stated that spasms are only one component of an evaluation 
and that it is within an examining physician’s discretion whether to give a rating 
based upon spasms.  Dr. Janssen’s medical opinion was persuasive and amply 
supported by the medical opinion of Dr. Raschbacher.  

19. Claimant failed to show it highly probable that Dr. Janssen erred in 
determining that claimant sustained no permanent medical impairment of her 
cervical spine and left shoulder as a result of the injury.  As the above findings 
demonstrate, claimant’s  medical records  are replete with inconsistencies  and 
evidence of symptom magnification.  Dr. Hughes acknowledged that claimant’s 
medical history is  replete with inconsistencies and problematic for physicians 
attempting to offer a diagnosis.  A diagnosis  is  a required prerequisite for a 
physician to rate impairment under the AMA Guides.  Dr. Hughes’s cervical spine 
and left shoulder diagnoses differ from those of Dr. Janssen and Dr. 
Raschbacher.  Although Dr. Hughes disagreed with the 0% rating of Dr. Janssen, 
the Judge infers  from Dr. Hughes’s  testimony that the disagreement simply 
represents a reasonable difference of medical opinion, based upon Dr. Janssen’s 
different interpretation of claimant’s medical history and different clinical findings 
upon physical examination.  A reasonable difference of medical opinion is 
insufficient to show it highly probable Dr. Janssen erred in rating claimant with 
0% permanent medical impairment.

20. The parties stipulated that insurer reimbursed Yellowstone 
Radiology, an out-of-state provider in Wyoming, the proper amount for an MRI 
scan according to the fee schedule promulgated by the director of the Division of 
Workers' Compensation.  Yellowstone Radiology is  seeking reimbursement for an 
additional $303.00 beyond what Colorado allows under the fee schedule.  
Yellowstone Radiology is seeking reimbursement directly from claimant.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Permanent Partial Disability Benefits:

Claimant argues she overcame Dr. Janssen’s determination of permanent 
medical impairment by clear and convincing evidence.  The Judge disagrees.



The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of claimant nor in favor of the rights of respondents.  Section 
8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination 
of a DIME physician selected through the Division of Workers' Compensation 
shall only be overcome by clear and convincing evidence. Clear and convincing 
evidence is highly probable and free from serious or substantial doubt, and the 
party challenging the DIME physician's finding must produce evidence showing it 
highly probable the DIME physician is incorrect.  Metro Moving and Storage Co. 
v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has been 
proved by clear and convincing evidence if, considering all the evidence, the 
trier-of-fact finds it to be highly probable and free from serious or substantial 
doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere difference of 
opinion between physicians fails to constitute error.  See, Gonzales v. Browning 
Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).

The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more 
reliable medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 
590 (Colo. App. 1998).  Since the DIME physician is required to identify and 
evaluate all losses and restrictions which result from the industrial injury as part 
of the diagnostic assessment process, the DIME physician's opinion regarding 
causation of those losses and restrictions is  subject to the same enhanced 
burden of proof.  Qual-Med v. Industrial Claim Appeals Office, supra.

Here, the Judge found claimant failed to show it highly probable that Dr. 
Janssen erred in determining that claimant sustained no permanent medical 
impairment of her cervical spine and left shoulder as  a result of the injury.  



Claimant thus  failed to overcome Dr. Janssen’s 0% permanent medical 
impairment rating by clear and convincing evidence.    

Although Dr. Hughes disagreed with the 0% rating of Dr. Janssen, the 
Judge found that the disagreement simply represents a reasonable difference of 
medical opinion, based upon Dr. Janssen’s different interpretation of claimant’s 
medical history and different clinical findings upon physical examination.  Such 
difference of medical opinion is insufficient to show it highly probable Dr. Janssen 
erred in rating claimant with 0% permanent medical impairment.

The Judge concludes that claimant’s claim for permanent partial disability 
benefits should be denied and dismissed.

B. Fee Schedule Controversy:

Section 8-42-101 (3)(a)(I), supra, provides: 

The director shall establish a schedule fixing the fees for which all 
medical, surgical, hospital, dental, nursing, vocational rehabilitation, 
and medical services, whether related to treatment or not, 
pertaining to injured employees under this section shall be 
compensated ….

(Emphasis added).  Rule 16-5(C)(3) specifically states:

The Colorado fee schedule should govern reimbursement for out-
of-state providers.

Section 8-42-101 (4), supra, provides:

Once there has been an admission of liability or the entry of a final 
order finding that an … insurance carrier is liable for the payment of 
an employee’s medical costs or fees, a medical provider shall 
under no circumstances seek to recover such costs or fees 
from the employee.

(Emphasis added).

Under these facts, there is no persuasive reason for an award to Yellowstone 
Radiology for MRI charges beyond what the fee schedule provides.  As found, 
insurer reimbursed Yellowstone Radiology the appropriate fee for a MRI scan 
according to fee schedule.  Yellowstone Radiology is seeking reimbursement for 
an additional $303.00, which exceeds what is  allowable under the fee schedule.  
Because insurer has filed an admission of liability, Yellowstone Radiology’s 
efforts to seek reimbursement of the $303.00 directly from claimant is unlawful 
under Colorado law.



The Judge concludes that Yellowstone Radiology should cease and desist 
any collection efforts  seeking reimbursement from claimant of the $303.00, which 
is unlawful under Colorado law.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. Claimant’s claim for permanent partial disability benefits is denied 
and dismissed.

2. Yellowstone Radiology shall cease and desist any collection efforts 
seeking reimbursement from claimant of the $303.00, which is unlawful under 
Colorado law.

3. Issues not expressly decided herein are reserved to the parties for 
future determination.

DATED:  _March 11, 2009_

Michael E. Harr,
Administrative Law Judge

W.C. No. 4-750-226

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

IN THE MATTER OF THE WORKERS' COMPENSATION CLAIM OF:

Claimant,

v.

Employer,

and

Insurer/Respondents.



Hearings in the above-captioned matter were held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on December 9, 2008 and March 2, 2009, in 
Denver, Colorado.  Both sessions of the hearing were digitally recorded 
(reference: 12/9/08, Courtroom 3, beginning at 1:35 PM, and ended at 5:00 PM; 
and, 3/2/09, Courtroom 3, beginning at approximately 1:30 PM, and ending at 
2:30 PM).   

At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to Claimant’s counsel (to be 
submitted electronically), given Respondents 3 working days within which to file 
electronic objections.  The proposed decision was  filed on March 9, 2009.  
Respondents filed objections to the proposed decision on March 12, 2009.  After 
a consideration of the proposal and the objections thereto, the ALJ has modified 
the proposal and hereby issues the following decision.

ISSUES
 

The issues to be determined by this  decision concern compensability of 
Claimant’s 2007 left hamstring avulsion if compensable,; medical benefits, both 
reasonably necessary and authorized. Respondents designated the affirmative 
defense of statute of limitations.  At the commencement of the second session, 
both parties agreed to withdraw that issue of average weekly wage and reserve it 
for later determination, if necessary.  

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

2005

1. Claimant was born on March 8, 1957.  She worked as a Senior Resource 
Specialist for the Employer and has worked in that capacity since January 1997.  

2. On February 15, 2005, at approximately 12:30 PM, Claimant 
stepped out of her office onto the linoleum flooring and slipped in water that had 
melted off the feet of tax preparers entering the building through the backdoor.  
Her left leg slipped forward and she did the splits.  This injury took place on the 
Employer’s  premises and happened in the course and scope of her employment 
with the Employer.  



3. Claimant suffered a left hamstring injury and was taken from the 
Employer’s  premises  by ambulance.  The ambulance records reflect that 
Claimant felt a pop in the region of her left hamstring. The emergency room 
((ER) records indicate that Claimant felt a pulling sensation in the left posterior 
high hamstring and had pain with weight bearing on the leg.  The pain was 
located in the posterior high hamstring in the buttocks. 

4. Claimant notified her Employer of the injury that day, and Employer 
representatives were involved in preparing an accident report form on that day 
and the day following the injury.   

5. Following Claimant’s ER treatment, she was seen by doctors of 
The Employer’s  own choosing through Boulder Community Hospital, including 
Randolph G. Reims, M.D., and Maurice Fauvel, D.O.  Stephanie Braun, Physical 
Therapist (PT) also saw the Claimant for physical therapy (PT).  The PT’s notes 
document severe discoloration and bruising of the left hamstring and mild 
pressure and swelling as well in the area.    

6. In the course of PT, Claimant experienced some improvement.  Dr. 
Fauvel placed her at maximum medical improvement (MMI) with no permanent 
impairment on June 6, 2005.    

7. Prior to being released at MMI, Claimant understood from Dr. 
Reims that she had a strained hamstring and that her leg should improve over 
time.  Claimant also understood, at that time, that she had not suffered any 
permanent impairment as a result of the incident at work.  The insurance carrier 
paid for her authorized medical care at the time and Claimant had no 
understanding that she needed to do anything else at the time to have her care 
paid for by the carrier.  

2007/2008

8. According to the Claimant and the medical records, complaints  of 
problems with her left leg and hip area are reflected after her workers’ 
compensation doctors discharged her from care.  Claimant, however, did not 
understand that these continuing problems were as a result of the incident at 
work in 2005, based on her conversations with Dr. Reims and what he had 
communicated to her.  It was not until August 2007 that Claimant specifically 
sought treatment from a chiropractor, Dr. Michael Barry, D.C., for issues that she 
related to the slip and fall injury in February 2005.  Claimant received some 
treatment from Dr. David J. Hestera, D.C., that included complaints of left hip 
and leg problems, however, Claimant did not relate these problems specifically 
to the earlier incident.    



9.  After experiencing increasing problems in the left leg and hip area, 
Claimant sought approval from insurance carrier and the Employer to receive 
treatment for these complaints through her workers’ compensation claim.  When 
she came to understand that her complaints were likely the result of the incident 
in February 2005, she filed a Workers’ Claim for Compensation on February 12, 
2008.  After receiving the Workers’ Claim for Compensation, the insurance 
carrier issued a Tentative Notice of Contest for further investigation.   Claimant 
was informed that care would not be provided and no one from either the carrier 
or the Employer ever directed her to a specific doctor for care after they were 
notified of her need for treatment in late 2007.  As a result, in December 2007 
Claimant went to her regular family doctor, Jay Reinsma, M.D., to seek treatment 
for the injuries that she believed arose from the work-related injury.  She 
subsequently received care from Dr. Reinsma, beginning on December 10, 
2007, and his referrals including Stephanie Braun, PT, Michael Morley, D.O., and 
Armando Vidal, M.D.  Although earlier providers suspected that the February 
2005 incident was the reason for her current complaints, it was not until she saw 
Dr. Vidal that she received a definitive diagnosis of her problem that she became 
aware of the compensable nature of her left leg condition    

10. Dr. Vidal obtained a history consistent with the findings of fact 
hereinabove.  There was an obvious deformity in Claimant’s left hamstring with 
contraction of the muscle down into the left leg and the defect present at the 
origin of the hamstring.  Dr. Vidal suspected a proximal hamstring avulsion.  
Claimant had weakness on her left leg compared to the right and much more 
elevation on the left indicating no connection of the hamstring at its source.  
Based on his exam and the history, he was suspicious of the hamstring avulsion.  
The exam performed by Dr. Vidal was not part of a routine exam.  Dr. Vidal 
recommended an MRI (magnetic resonance imaging). 

11. Dr. Vidal noted that Claimant’s injury was a relatively uncommon 
injury.  The usual cause is  one leg extended forward while the pelvis  and torso is 
also flexed forward.  The classic mechanisms for this type of rare injury were 
from water skiing and slipping on ice and doing the splits.  According to Dr. Vidal, 
the injury is relatively rare in an occupational setting.  Dr. Vidal noted that there 
would be a lot of bruising at the time and an MRI would have been indicated 
back at the time.  Chronic problems from this  type of injury are weakness in the 
leg,  lack of control, dull pain, and difficulty with inclines or declines.  Dr. Vidal 
would also expect atrophy in the hamstring, which was present in the Claimant’s 
left leg.  

12. Dr. Vidal noted that Claimant’s symptoms from this condition would 
wax and wane and would depend on activity level.  Dr. Vidal also responded to 
the Independent Medical Examination (IME) opinions of Jeffrey Raschbacher, 
M.D. (Respondents  engaged to Raschbacher to perform an IME).  Dr. Vidal read 
Dr. Raschbacher’s entire deposition and specifically disagreed with his opinions 



and conclusions providing the following reasons:  Claimant’s description of her 
injury was classic for this type of injury.  Dr. Vidal indicated that this is a textbook 
mechanism of injury.  Dr. Raschbacher indicated that surgery is  not an option in 
this  type of injury.  Dr. Vidal indicated that if it is caught in its  early stages, the 
injury requires surgery.  Dr. Vidal also noted that the motor vehicle accident in 
2006 was an exceedingly unlikely cause of the injury.  It is a very unique 
mechanism of injury that is not present in a rollover motor vehicle accident.  Dr. 
Vidal has a unique expertise in hamstring injuries, arising out of his 
specialization in sports medicine.  Dr. Raschbacher does not possess such and 
expertise.  He specializes in physical medicine and rehabilitation.  The ALJ finds 
Dr. Vidal’s opinions more persuasive and credible than the opinions of Dr. 
Raschbacher.

13. Dr. Vidal also indicated that a delay of diagnosis is  seen in 
approximately half the cases and it is  difficult to detect acutely because of 
swelling and pain and because it is a relatively rare injury that doctors don’t look 
for and are not use to diagnosing.  In addition, Dr. Vidal noted that retraction of 
the hamstring progresses over time.  Dr. Vidal was presented with Chiropractic 
Dr. Hestera’s treatment notes and indicated that nothing in those notes would 
change his opinions on causation.  Dr. Vidal was also informed of the prednisone 
use by Claimant and indicated that -- while it is possible that it contributed to the 
injury -- it was not the sole cause and he couldn’t say whether it contributed to 
the ultimate injury or not.  Dr. Vidal fully considered all of the opinions  of Dr. 
Raschbacher (and all of the alternative causes postulated by Dr. Raschbacher) 
and rejected each of them as the cause of Claimant’s  condition.   The ALJ finds 
Dr. Vidal’s opinions in this  regard persuasive, credible and outweighing Dr. 
Raschbacher’s opinions in this regard.  

14. Dr. Vidal is  an orthopedic specialist with an emphasis on sports 
medicine and a board certification in orthopedic surgery.  Based on his particular 
expertise, I the ALJ finds that his opinions are particularly persuasive in this 
situation.  Dr. Raschbacher does not share similar expertise in addressing this 
type of unique injury. This is an unusual and rare case and no one else picked it 
up until Dr. Vidal made a definitive diagnosis.  Dr. Vidal provides a plausible 
reason for Claimant not understanding the serious and permanent nature of the 
injury based on waxing and waning of symptoms.  Dr. Vidal identified that a 
dedicated physical therapy program would be needed to treat Claimant at the 
present time and ultimately she would experience permanent impairment as a 
result of this  injury.  The ALJ specifically rejects  any contrary evidence and 
inferences in the record.  The ALJ specifically rejects Dr. Raschbacher’s 
alternative possible causes as speculative.

15. Dr. Raschbacher’s opinions are also questionable because he was 
still unable to discover the defect as recently as in his IME exam and noted 
physical examination findings inconsistent with Claimant’s actual injuries.  



16. The medical records  available to the ALJ for review concerning the 
rollover accident indicate a chief complaint of right side rib pain and nothing 
relating to the left leg.  Claimant unequivocally testified that her primary 
complaints from the injury were rib and subsequent neck pain.   This testimony is 
undisputed by the medical records or any other evidence. 

Statute of Limitations Defense

 17. Claimant did not know, as  a reasonable person, the “nature, 
seriousness and character of her injury” until, at the earliest, when she went to 
see Michael Barry, D.C., in August 2007.  Prior to that time, Claimant relied upon 
the statements made to her by Dr. Reims that she simply had a hamstring strain 
and that the condition would improve over time.  Although Claimant experienced 
problems with the left leg after that time, she did not understand or comprehend 
that those problems were as a result to the injury back in February 2005 until she 
specifically sought treatment from Dr. Barry in August of 2007).  Respondents 
argue that because the Claimant knew her condition had changed in 2005 and 
seemed to be worsening, she knew of the serious, permanent and compensable 
nature of her February 15, 2005 injury in 2005.  The ALJ does  not find this 
argument persuasive.   As Dr. Vidal indicated, this is a difficult diagnosis that is 
often missed.  In fact, Dr. Vidal was the first one to diagnose it correctly, and he 
did not diagnose it until after the passage of more then 3 years from the date of 
injury.  Claimant did not reasonably come to suspect that her injury back in 2005 
was much more serious and permanent until she started seeking treatment for it 
in the latter part of 2007.  Therefore, she did not recognize the probable 
compensable nature of her left leg condition until approximately August 2007. 

 18. The insurance carrier paid for Claimant’s medical treatment back in 
2005 and there was no need for her to file a claim at that time, as  all of her 
medical benefits were covered.  It was not until she sought treatment at the end 
of 2007 that the doctors began raising questions about the seriousness of her 
condition and its relationship to the February 2005 incident.  Claimant then 
sought care from the carrier and/or the Employer with respect to the injury.  
Although medical care had been provided in the past, the carrier and the 
Employer did not provide additional care and did not direct Claimant where to go 
for additional care.  She filed a claim within 3 years  of the date of injury on 
February 12, 2008.  The ALJ finds that the unique nature of the circumstances 
set forth above demonstrates that there was  a reasonable excuse for Claimant 
not filing her claim within the first 2 years after her injury. 

Ultimate Findings
 



19.Claimant has  proven, by a preponderance of the evidence that her left 
hamstring avulsion as diagnosed by Dr. Vidal, and her present problems, were 
the direct and natural cause of Claimant’s left hamstring injury of February 15, 
2005.  Claimant has  further proven, by preponderant evidence that she sought 
treatment from the carrier and the Employer for her work-related condition in 
2007 and treatment was refused for non-medical reasons, specifically, that the 
carrier was denying liability for her left leg condition in 2007.  Claimant has 
further proven that she selected Dr. Reinsma and his authorized referrals in 2007 
for treatment of her left leg. 

    

 20.        Although Respondents have proven in the first instance, by 
preponderant evidence, that the 2-Year Statute of Limitations  applies  to 
Claimant’s present claim, the Claimant has proven, by preponderant evidence 
that she had a reasonable excuse for not filing until two days before 3 years from 
the date of injury would have occurred.   She has proven that she did not realize 
the serious and permanent nature of her left hamstring condition until August 
2007.  Therefore, she has proven that there was a reasonable excuse for not 
filing her claim until February 12, 2008, less than 3 years from the date of injury.

          CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

Credibility

 
a. In deciding whether an injured worker has met the burden of proof, 

the ALJ is empowered “to resolve conflicts  in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this includes whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, Dr. Vidal is an orthopedic specialist with an emphasis  on 
sports  medicine and a board certification in orthopedic surgery.  Based on his 
particular expertise, his  opinions are particularly persuasive in this  situation.  Dr. 



Raschbacher does not share similar expertise in addressing this type of unique 
injury. This is an unusual and rare case and no one else picked it up until Dr. 
Vidal made a definitive diagnosis.  Dr. Vidal provides  a plausible reason for 
Claimant not understanding the serious and permanent nature of the injury 
based on waxing and waning of symptoms.  Dr. Vidal identified that a dedicated 
physical therapy program would be needed to treat Claimant at the present time 
and ultimately she would experience permanent impairment as a result of this 
injury.  The ALJ specifically rejects any contrary evidence and inferences in the 
record.  The ALJ specifically rejects Dr. Raschbacher’s alternative possible 
causes as speculative.  As found, the opinion of Dr. Vidal is  more credible and 
persuasive on the causal relatedness of Claimant’s present left leg condition to 
the February 15, 2005 injury than that of Dr. Raschbacher’s opinion, primarily 
because Dr. Vidal has more specific expertise in hamstring-type injuries, having 
diagnosed the Claimant in August 2007 with a hamstring avulsion. 

Compensability

b. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See 
City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz  v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).  Also, the burden of proof is  generally 
placed on the party asserting the affirmative of a proposition.  Cowin & Co. v. 
Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the evidence” is 
that quantum of evidence that makes a fact, or facts, more reasonably probable, 
or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As 
found, Claimant sustained her burden of proof with respect to compensability of 
the 2007 left leg condition; authorized medical treatment in 2007 by virtue of 
Respondents’ refusal to treat for non-medical reasons; causal relatedness of 
treatment; and, reasonably necessary care for the left leg condition.  As further 
found, Respondents have failed to meet their burden with respect to the statute 
of limitations defense on two grounds:  (1) there was no persuasive evidence that 
an Employer’s First Report of Injury was filed as required by Section 8-43-103 
(2), C.R.S. (2008), thus, the statute of limitations was tolled.  Section 8-43-103 
(2) provides”…the statute of limitations shall not begin to run until the required 
report (Employer’s First Report) has been filed with the division (Division of 
Workers’ Compensation); and, as also found, Claimant had a reasonable excuse 
for not filing within two years but filing within three years as provided by Section 
8-43-103 (2).  See Halliburton Services v. Miller, 720 P.2d 571 (Colo. 1986).

c.  For an injury to be compensable under the Workers’ Compensation 
Act, it must “arise out of” and “occur within the course and scope” of the 



employment.  Price v. Industrial Claim Appeals Office, 919 P.2d 207, 210, 210 
(Colo. 1996).  There is  no presumption that an injury arises out of employment 
when an unexplained injury occurs during the course of employment.  Finn v. 
Industrial Comm’n, 165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  Proof of 
causation is a threshold requirement that an injured employee must establish by 
a preponderance of the evidence before any benefits  are awarded.  Section 
8-41-301 (1)(c) C.R.S. (2008).  See Faulkner v. Industrial Claim Appeals Office, 
supra. Generally, the question of whether an injury "arises out of" employment is 
a factual question dependent on an examination of the totality of the 
circumstances. Triad Painting Co. v. Blair, 812 P.2d 638, 643 (Colo. 1991). The 
question of causation is also generally one of fact for the determination by the 
ALJ.  Faulkner at 846.   As found, the Claimant established the direct and natural 
causal link between her February 15, 2005 left knee injury and her left knee 
avulsion as diagnosed by Dr. Vidal in August 2007. 

d. A claimant has suffered a compensable injury if the industrial 
accident is the proximate cause of the claimant's need for medical treatment or 
disability.  An industrial accident is the proximate cause of a claimant's disability if 
it is the necessary precondition or trigger of the need for medical  treatment.   
Subsequent Injury Fund v. State Compensation Insurance Authority, 768 P.2d 
751 (Colo. App. 1988).  It is for the ALJ, as the fact-finder, to determine whether a 
need for medical treatment is  caused by the industrial injury, or some other 
intervening injury.  F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 
1985).  Respondents are liable for the “direct and natural consequences” of a 
work-related injury, including consequential injuries caused by the original 
compensable injury.  See Travelers Ins. Co. v. Savio, 806 P.2d 1258 (Colo. 
1985).   The chain of causation, however, can be broken by the occurrence of an 
independent intervening injury.  See 1 A. Larson, Workers’ Compensation Law, 
section 13.00 (1997).  As found, the need for medical treatment for Claimant’s  left 
knee avulsion from 2007 and thereafter arose out of and was proximately caused 
by her February 15, 2005 injury.

Authorization of 2007 Medical Treatment/Refusal to Treat for Non-Medical 
Reasons

e. If a physician selected refuses to treat for non-medical reasons, 
and the insurer fails to appoint a willing treating medical provider after notice of 
the refusal to treat, the right of selection passes  to the injured worker.  
Weinmeister v. Cobe Cardiovascular, Inc., W.C. No. 4-657-812 [Industrial Claim 
Appeals Office (ICAO), July 10, 2006].  Also see Lutz v. Industrial Claim Appeals 
Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. University Health Sciences 
Center, 768 P.2d 1259 (Colo. App. 1988). As found, in this case, Claimant went 
directly to the insurance carrier in 2007 to seek additional medical treatment, and 
the carrier refused to appoint a medical provider.  As a result of this refusal, 
Claimant selected Jay Reinsma, M.D., who became an authorized medical 
provider.  Also, Stephanie Braun, PT, was in the authorized chain of referrals 



from Dr. Reinsma.  As further found, Dr. Reinsma also referred the Claimant to 
Michael Morley, D.O., and to Armando Vidal, M.D., all of who were authorized as 
being within the chain of authorized referrals.  All referrals must remain within the 
chain of authorized referrals.  See Mason Jar Restaurant v. Industrial Claim 
Appeals Office, 862 P. 2d 1026 (Colo. App. 1993); One Hour Cleaners v. 
Industrial Claim Appeals Office, 914 P. 2d 501 (Colo. App. 1995).  

Statute of Limitations Defense

f.  Respondents bear the burden of proving that Claimant’s claim is 
barred pursuant to Section 8-43-103(2), C.R.S., (2008).  The relevant sections of 
Section 8-43-103(2), state:  

            The director and administrative law judges employed 
by the office of administrative courts shall have jurisdiction at 
all times to hear and determine and make findings and 
awards on all cases of injury for which compensation or 
benefits are provided by articles 40 to 47 of this title. Except 
in cases of disability or death resulting from….the right to 
compensation and benefits provided by said articles shall be 
barred unless, within two years after the injury or after death 
resulting therefrom, a notice claiming compensation is filed 
with the division. 

As found, Respondents have proven, in the first instance, that Claimant 
did not file her claim within two years of the date of the compensable 
injury.

g.         Section 8-43-103(2), C.R.S. (2008), provides that the right to workers’ 
compensation benefits  is barred unless a formal claim is filed within two years of 
the date of injury.  This section further provides that the statute of limitations shall 
not begin to run against a claimant in cases in which the employer has been 
given notice of an injury, and fails, neglects, or refuses to report said injury to the 
division as required by the provisions of the Workers’ Compensation Act (Act), 
until the required report has been filed with the Division of Workers’ 
Compensation (DOWC).  Section 8-43-103(2), supra; see also Pierce-Kouyate v. 
Wilson’s of Colorado Ltd., W.C. No. 4-717-784 [Industrial Claim Appeals Office 
(ICAO), November 21, 2007].  The reporting requirement noted in Section 
8-43-103(2) is  found in Section 8-43-101(1).  That subsection states that “within 
ten days after notice or knowledge that an employee has contracted an 
occupational disease, or the occurrence of a permanently physically impairing 
injury, or lost-time injury to an employee…the employer shall, in writing…report 
said occupational disease disability, permanently physically impairing injury, lost-
time injury, or fatality to the division.”  Section 8-43-101(1); see also Pierce-
Kouyate v. Wilson’s of Colorado Ltd., supra.  “A ‘lost time’ injury is defined as one 
that causes the claimant to miss more than three work shifts  or three calendar 



days of work.”  Pierce-Kouyate v. Wilson’s of Colorado Ltd., Id.  Although not 
precedent but guidance, ICAO has determined that the Act specifically outlines 
the employer’s duties  of reporting cases in which a claimant has not lost more 
than three work shifts.  Ramos v. Sears Roebuck & Co., W.C. No. 4-156-827 
(ICAO October 5, 1994).  Section 8-43-101(2) “specifically provides that if the 
injury does not result in at least three days or shifts  of lost time from work, 
permanent physical impairment, or fatality, the employer shall report the injury 
only to its insurer, and the insurer shall report such injuries  to the Division by 
‘monthly summary form.’”  Id. (emphasis added).  As such, Section 8-43-101(1) 
“does not require the employer to report every injury to the division, only those 
injuries which the employer knows are permanently impairing or have caused lost 
time.”  Haislip v. HCC Foothills Care Center, Inc., W.C. No. 4-133-841, 
4-177-705, 4-185-221, 4-210-801 (ICAO April 4, 1996); see also Wesley v. Dept. 
of Institutions, W.C. No. 3-971-835 (ICAO May 28, 1993).  As found, 
Respondents have proven, in the first instance, that Claimant did not file a claim 
on her no lost time injury of February 15, 2005 within two years.  As found, 
however, the Claimant has proven that she had a reasonable excuse for not filing 
her claim within two year (but in less than three years), specifically, she did not 
realize the serious, permanent and compensable nature of her injury until 2007.
  

h.         The remainder of Section 8-43-103(2), states:

          This  limitation shall not apply to any claimant to 
whom compensation has been paid or if it is established to 
the satisfaction of the director within three years  after the 
injury or death that a reasonable excuse exists  for the failure 
to file such notice claiming compensation and if the 
employer’s rights  have not been prejudiced thereby, and the 
furnishing of medical, surgical, or hospital treatment by the 
employer shall not be considered payment of compensation 
or benefits within the meaning of this section; but, in all 
cases in which the employer has been given notice of an 
injury and fails, neglects, or refuses to report said injury to 
the division as required by the provisions of said articles, this 
statute of limitations shall not begin to run against the claim 
of the injured employee…..until the required report has been 
filed with the division.  (Emphasis added).

          i.       As found, Claimant has established a reasonable excuse for filing a 
claim within 3 years.  Section 8-43-103(2). supra.  The statute of limitations does 
not begin to run until a claimant, as a reasonable person, knows or should have 
known the “nature, seriousness and probable compensable character of his 
injury.”  City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967).  The 
requirement that the Claimant recognize the “seriousness” of the injury 
contemplates the Claimant will recognize the gravity of the medical condition.  To 



recognize the “probable compensable character” of an injury, the injury must be 
sufficient magnitude that it causes a disability that would lead a reasonable 
person to recognize that she may be entitled to compensation benefits.  
Hoaglund v. B & B Excavating, W.C. No. 4-465-123  (ICAO, September 13, 
2001).  As found, Respondents argued that because the Claimant knew her 
condition had changed in 2005 and seemed to be worsening, she knew of the 
serious, permanent and compensable nature of her February 15, 2005 injury in 
2005.  The ALJ did not find this argument persuasive. The determination of when 
a claimant recognizes the probable compensable character of an injury is 
normally a question of fact for resolution by the ALJ.   As found, Claimant did not 
recognize the probable compensable nature of her 2007 left leg condition until 
her physicians advised her thereof in approximately August 2007. 

 
ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. Claimant suffered a compensable injury to her left leg in the course 
and scope of her employment on February 15, 2005, and the direct and natural 
consequences of this injury include the left hamstring avulsion, diagnosed by 
Armando Vidal, M.D.

B. Respondents shall pay al the costs of Claimant’s medical treatment 
provided by Dr. Reinsma and his referrals, including Stephanie Braun, P.T., 
Michael Morley, D.O.,and Armando Vidal, M.D., for the Claimant’s left hamstring 
avulsion, first diagnosed in 2007. 

C. Respondents’ Statute of Limitations defense does not bar 
Claimant’s claim because there was a reasonable excuse for the Claimant not 
filing her claim until two days before the expiration of three years from the date of 
injury, and the defense is hereby denied and dismissed.

D. Any and all other issues not determined herein, including the issue 
of average weekly wage, are reserved for future decision.  

DATED this______day of March 2009.
EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-763-852



ISSUES

 1. The issues for hearing include compensability, medical benefits, 
temporary total disability, apportionment, causation and preexisting condition.

 2. The claimant is specifically seeking authorization of the treatment 
with Dr. Kleinert on June 24, 2008, on the basis of an emergency. 

 3. All other issues are reserved for future determination.  The issues of 
offsets for unemployment and Social Security are reserved.  The parties stipulate 
to confer concerning average weekly wage in the event this claim is deemed 
compensable.

 4. The parties stipulate that should the claim be found compensable, 
Respondents shall pay for the medical expenses from Clinix and it’s referrals 
including Dr. Pamela A. Knight.  The parties further stipulate that Dr. Elizabeth 
Bisgard is the authorized treating physician.  

FINDINGS OF FACT

 1. On June 24, 2008, the Claimant was  employed by Employer, as a 
Third Key Manager.  His retail duties included opening and closing the store, 
handling money and basic retail duties  including but not limited to stocking 
merchandise, merchandising and assisting customers.  Lifting boxes of 
merchandise on a regular basis was also a requirement. 

 2. Prior to June 24, 2008, the Claimant had not suffered from lower 
back problems.  There is  no persuasive documentation in the Claimant’s medical 
records of him experiencing preexisting lower back problems.  A review of the 
Claimant’s prior medical records generated by Dr. Christopher Carpenter, Dr. 
Louis  Kasuric, Dr. Chad Prousmack, Dr. Floyd Ring, Castle Rock Family 
Physicians, Front Range Therapies and Founders Family Medicine, Urgent Care, 
established the Claimant was not treated for lower back problems prior to June 
24, 2008.   The Claimant credibly testified he had prior cervical problems, but not 
lower back problems.

 3. On June 24, 2008, the Claimant reported to work shortly before 
9:00 a.m.  The store was being readied for a periodic inspection for Mr. Moeen 
Kahn, a District Manager, and Gwyneth Keller, a Vice President.  They were 
scheduled to arrive in the afternoon.  Prior to the Claimant’s industrial injury, he 
was merchandising, to insure the store looked presentable.  The Claimant was 
physically able to perform these duties.  This is  verified by Trina Underhill, the 
Store Manager.  Ms. Underhill credibly testified that when she arrived she 
observed the Claimant stocking, fully functioning and not having any problems 
with his lower back.  Hearing transcripts P.68 L.24-25 P 69 L. 1-18.



 4. On June 24, 2008, the Claimant was  in the course and scope of his 
employment working in the presence of Trina Underhill, the Store Manager.  Ms. 
Underhill and the Claimant were moving quart-size serving bowls  from a top shelf 
to a lower shelf.  Ms. Underhill was positioned on a platform level ladder above 
and to the left of the Claimant who was in a standing position beneath her.  Ms. 
Underhill was handing stacks of bowls down to the Claimant.  The Claimant 
rotated from his standing position to his left to reach above his shoulders to grasp 
the serving bowls that were being handed to him by Ms. Underhill.  The Claimant 
would then lower them to his chest level and rotate to the right, in a simultaneous 
motion and place the serving bowls onto a shelf that was directly in front of him.  
While performing one of these repetitive movements, the Claimant experienced 
the sudden onset of severe centralized low back pain.  The Claimant has  proven 
by a preponderance of the evidence that he sustained a compensable low back 
injury on June 24, 2008.  The conflicts in evidence on this issue have been 
resolved in the Claimant’s favor.

 5.  Dr. Paula Knight, Dr. L. Barton Goldman and Dr. Elizabeth Bisgard, 
all authorized physicians, have opined that Claimant suffered a work related 
injury to his lower back.   Dr. Paula Knight, who performed an orthopedic 
evaluation, states  under “Impression” the following “1. Facet arthropathy L4-5, 
L5-S1 with aggravation with recent work related injury currently with primarily 
mechanical low back pain with very subtle radicular symptoms into the right 
buttocks area.” Claimant’s Exhibit 15, P.2.  Dr. L. Barton Goldman states under 
“Impressions”: “Left L5-S1 annular tear and protrusion secondary to work relate 
injury June 24, 2008.  Chronic lumbosacral strain and sacroillac joint dysfunction 
secondary to work related injury June 24, 2008.”  Claimant’s  Exhibit 21, P. 7.   
The conflicts in evidence on this issue have been resolved in the Claimant’s 
favor. 

 6. Claimant reported the June 24, 2008, injury to Trina Underhill, the 
store manager, who did not refer him to a medical facility for treatment.  Ms. 
Underhill instructed Claimant to make an appointment “somewhere”.  Claimant 
sought emergency treatment at Founder’s  Family Medicine Urgent Care on June 
24, 2008.

 7. The parties stipulated that should the claim be found compensable, 
Respondents shall pay for the medical expenses from Clinix and it’s referrals 
including Dr. Knight.  The parties further stipulated that Dr. Bisgard is the 
authorized treating physician.  Dr. Bisgard referred Claimant to Dr. L. Barton 
Goldman.  Therefore, Dr. Bisgard and her referrals are authorized and 
Respondents shall pay for the expenses from Dr. Bisgard and her referrals 
including Dr. Goldman.

 8. The Claimant continues to suffer residual symptoms in his lower 
back since the date of his  industrial injury.  The Claimant testified credibly that he 



continues to suffer constant, localized pain in his lower back.   Hearing transcript 
P. 21 L. 24-25 P.22 L. 1-6.  Drs Bisgard and Goldman have not release the 
Claimant back to work.  Reporter’s transcript P. 22 L.14-17.   Claimant has 
proven that the effects of the industrial injury have rendered him disabled since 
June 28, 2008.  

 9. The Claimant did not suffer a prior industrial injury to his low back. 

CONCLUSIONS OF LAW

Based on the foregoing Findings  of Fact, the Judge draws the following 
Conclusion Of Law.

 A. Compensability

  
 1. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  Section 8-43-201 and 8-43-210, C.R.S. (2007). See City 
of Boulder v. Streeb, 706 P. 2b 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 200); Lutz v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).  A “preponderance of the evidence” is that 
quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than no. Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People 
v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc. 
W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002]. 
Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  

 2. Claimant must prove that he suffered an injury arising out of an in 
the course of employment.  Section 8-41-301(1), C.R.S. (2007).  See Faulkner v. 
Industrial Claim Appeals Office, supra; City of Boulder v. Streeb, supra; 
Pacesetter Corp v. Collett, 33 P. 3d 1230 (Colo. App. 2001).  A “compensable” 
industrial accident is one that results in an injury requiring medical treatment or 
causing disability.  The existence of a pre-existing disease does not preclude the 
Claimant form suffering a compensable injury.  If an industrial injury aggravates, 
accelerates or combines with a pre-existing condition so as to   produce disability 
and need for treatment the Claimant is  compensable.  H & H Warehouse v Vicory 
805 P. 2d 1167, 1169 (Colo. App. 1990) An industrial accident is the proximate 
cause of a Claimant’s disability if it is  the necessary precondition or trigger of the 
need for medical treatment Subsequent Injury Fund v. State Compensation 
Insurance Authority 768 P 2d 751 (Colo. App. 1988) Pain is a typical symptom 
from the aggravation of a pre-existing condition.  If the pain triggers the 
Claimant’s need for medical treatment, the Claimant has suffered a compensable 
injury.  The Claimant is entitled to medical benefits so long as the pain in 
proximately caused by the industrial aggravation and not the underlining pre-



existing condition.  Merriman v. Industrial Commission, 120 Colo. 400, 210 P 2d 
448 (1949).

 3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (205).  In resolving 
inconsistencies the ALJ may credit all, part or none of an expert’s  testimony, and 
the ALJ’s failure to cite an expert’s  opinion inherently reflects that the ALJ did not 
find it persuasive.  Colorado Springs Motors, Ltd. v. Industrial Commission, 165 
Colo. 504, 441 P.2d 21 (1968); Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 4. Claimant has  proven by a preponderance of the evidence that he 
sustained a compensable low back injury on June 24, 2008.  The Claimants low 
back was asymptomatic prior to June 24, 2008.  In the morning prior to his 
industrial injury, the Claimant was fully functioning and physically able to perform 
his merchandising duties.  The Judge accords more weight to the causation 
opinions of the Claimant’s  authorized physicians  than the Respondent’s IME 
physician.

 
 B. Medical Benefits

 1. Section 8-42-101(1)(a), C.R.S., provides:

Every employer... shall furnish... such medical, hospital, and surgical supplies, 
crutches, and apparatus  as may reasonably be needed at the time of the injury... 
and thereafter during the disability to cure and relieve the employee from the 
effects of the injury.

 2. Respondents are liable for authorized medical treatment 
reasonably necessary to cure and relieve the employee from the effects  of the 
injury.  Section 8-42-101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 
777 (Colo. App. 1990).

 3. Authorization refers  to the physician’s legal authority to treat the 
injury at respondents’ expense, and not necessarily the reasonableness of the 
particular treatment.  Popke v. Industrial Claim Appeals Office, 944 P.2d 677 
(Colo. App. 1997).  Respondents are only liable for authorized or emergency 
medical treatment.  See §8-42-101(1), C.R.S. 1998; Pickett v. Colorado State 
Hospital, 32 Colo. App. 282, 513 P.2d 228 (1973).  While Claimant may obtain 
emergency treatment without prior authorization, Claimant’s need for emergency 
treatment does not affect the Respondents’ right to designated the authorized 



treating physician for all non-emergency treatment.  Sims v. Industrial Claim 
Appeals Office, 797 P.2d 777 (Colo. App. 1990).
 
  4. A preexisting susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the preexisting disease 
or infirmity to produce a disability or need for medical treatment.  Duncan v. 
Industrial Claim Appeals  Office, 107 P3d 999 (Colo. App. 2004); H & H 
Warehouse v. Vicory, 805 P. 2d 1167 (Colo. App. 1990).  The question of whether 
the Claimant proved treatment is reasonable and necessary is one of fact for the 
ALJ. Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

 5. The Claimant continues to suffer the residual symptoms of his 
industrial injury that require further medical treatment.  Apportionment of medical 
benefits and temporary total disability benefits has been permitted between 
successive employers where two or more industrial injuries or diseases combine 
to cause the Claimant’s need for treatment or entitlement to compensation.  
Duncan v. Industrial Claim Appeals Office, 107 P. 3d 999 (Colo. App. 2004); 
University Park Care Center v. Industrial Claim Appeals Office, 43 P. 3d 637 
(Colo. App. 2001); State Compensation Insurance Fund v. Industrial Commission, 
697 P. 2d 807 (Colo. App. 1985). 

 6. The parties stipulated that should the claim be found compensable, 
Respondents shall pay for the medical expenses from Clinix and it’s referrals 
including Dr. Knight.  The parties further stipulate that Dr. Bisgard is the 
authorized treating physician.  Dr. Bisgard referred Claimant to Dr. L. Barton 
Goldman. Therefore, Dr. Bisgard and her referrals are authorized and 
Respondents shall pay for the expenses from Dr. Bisgard and her referrals 
including Dr. Goldman.  In addition, Founder’s Family Medicine Urgent Care is 
authorized and Respondent’s are responsible for the expenses incurred at that 
facility.  There is no basis  for apportionment of medical benefits because the 
Respondent’s failed to prove that Claimant had a prior industrial injury to his low 
back.

 C. Temporary Total Disability Benefits

 1. To obtain temporary disability benefits, the Claimant must prove the 
industrial injury caused a “disability” PDM Molding Inc. v. Stanberg, 898 2d 542 
(Colo. 1995).  The term “disability”, as it is used in context of Workers’ 
Compensation cases, denotes two elements.  The first element is  “medical 
incapacity” evidence by loss or restriction of bodily function.  The second element 
is  loss of wage-earning capacity as  demonstrated by a Claimant’s inability to 
“resume his or her prior work.”  Culver v. Ace Electric, P. 2d 641 (Colo. 1999).  
The earning capacity element of “disability” may be evidence by the complete 
inability to work, or by restrictions that impair the Claimant’s ability to perform his 
or her regular employment effectively and properly.  Ortiz v. Charles J. Murphy & 
Co., 964 P.2d 95 (Colo. App. 1998); Ricks v. Industrial Claims Appeals Office, 



809 P.2d 1118 (Colo. App. 1991).  This pertinent issue is  whether the industrial 
injury contributed “in some degree” to the Claimant’s disability.  PDM Molding, 
Inc. v. Stanberg, supra.  The Claimant’s testimony alone may be sufficient to 
establish a temporary “disability” Lymbborn v. Symbios  Logic 952 P.2d 831 (Colo. 
App.  1997).

2. Apportionment of medical benefits and temporary total disability 
benefits has been permitted between successive employers  where two or more 
industrial injuries or diseases combine to cause the Claimant’s  need for treatment 
or entitlement to compensation.  Duncan v. Industrial Claim Appeals Office, 107 
P. 3d 999 (Colo. App. 2004); University Park Care Center v. Industrial Claim 
Appeals Office, 43 P. 3d 637 (Colo. App. 2001); State Compensation Insurance 
Fund v. Industrial Commission, 697 P. 2d 807 (Colo. App. 1985). 

3. Claimant has proved that he is entitled to temporary total disability 
benefits from June 28, 2008 and continuing until terminated pursuant to statute 
on further order.  

4. There is no basis for apportionment of temporary total disability 
benefits because the Respondents failed to prose the Claimant had a prior 
industrial injury to his low back. 

ORDER

 It is therefore ordered that:

Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. Insurer shall pay temporary total disability benefits commencing 
June 28, 2008 and continuing until terminated pursuant to statute or 
further order.

 2. Insurer shall pay Claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.  

 3. Insurer shall pay reasonable and necessary medical expenses as 
outlined above.

 4. All matters not determined herein are reserved for future 
determination.

DATED:  March 12, 2009

Barbara S. Henk



Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-726-194

ISSUES

 The issues to be determined at hearing included AWW, temporary total 
disability benefits, temporary partial disability benefits and Respondents offset for 
SSDI benefits received by Claimant.

FINDINGS OF FACT

 1. Claimant began working for Employer in March 2007 on a part time 
basis.  At the time Claimant began work for Employer, Claimant was receiving 
Social Security in the amount of $48.52 per week or $6.93 per day.  At the time of 
Claimant’s injury, Claimant was earning $84.83 per week.  

 2. Claimant slipped and fell on April 21, 2007 while in the course and 
scope of her employment and suffered a compensable injury to her left shoulder. 
Claimant sought medical treatment on April 21, 2007 at North Colorado Medical 
Center.  Claimant was diagnosed with a possible rotator cuff tear by the 
emergency room physician.  Claimant was provided with medications and 
instructed to follow up with her primary care physician.

 3. Claimant was evaluated at Banner Occupational Health Services 
on April 24, 2007 by Chad Smith, PA-C.  Claimant was referred for six sessions 
of physical therapy and provided with restrictions of her left upper extremity, 
which included limitations  on reaching overhead, reaching away from her body 
and repetitive motion.  Claimant was also provided with prescription medication 
including Naprosyn and instructed to continue use of the Tramadol, which was 
provided to Claimant at the Emergency Room, on an as needed basis.  As a 
result of the work restrictions, Claimant was unable to perform her regular job 
duties.

 4. Prior to Claimant’s injury, Claimant was working 4-5 days per week.  
After Claimant’s injury, Claimant was working 1-2 days per week.  The parties 
stipulated at the October 5, 2007 hearing that for the period of time from May 2, 
2007 through September 25, 2007, Claimant earned a total of $131.86.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:



1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers' Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers' Compensation case is  decided on its 
merits.  Section 8-43-201, supra. 

2. The ALJ's factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

 Average Weekly Wage

3.Section 8-42-102(2), C.R.S. states in pertinent part:

Average weekly wages  for the purpose of computing benefits 
provided in articles 40 to 47 of this title… shall be calculated 
upon the monthly, weekly, daily, hourly, or other 
remuneration which the injured or deceased employee was 
receiving at the time of the injury….

 4. The ALJ must determine an employee's average weekly wage 
(AWW) by calculating the money rate at which services are paid the employee 
under the contract of hire in force at the time of injury, which must include any 
advantage or fringe benefit provided to the employee in lieu of wages.  Celebrity 
Custom Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 
1995).



 5. In this case, Claimant’s AWW at the time of the injury was $84.93.  
Claimant requests that this  ALJ use her discretion as allowed pursuant to Section 
8-42-102(3) to increase her AWW to $157.61.  This ALJ, however, declines to 
increase Claimant’s  AWW as there is no compelling reason to do so in the 
interest of equity in this instance.  See Avalanche Industries, Inc. v. Clark, __ P.3d 
____ (Colo. 2009).

 6. Claimant’s AWW is $84.83 based on her wage records submitted at 
hearing.

 Temporary Total Disability from April 22, 2007 through May 1, 2007

 7. To prove entitlement to temporary total disability (TTD) benefits, 
claimant must proved that the industrial injury caused a disability lasting more 
than three work shifts, that she left work as a result of the disability, and that the 
disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.
2d 542 (Colo. 1995).  Section 8-42-103(1)(a), C.R.S., requires claimant to 
establish a causal connection between a work-related injury and a subsequent 
wage loss in order to obtain TTD benefits.  The term disability connotes  two 
elements: (1) medical incapacity evidenced by loss or restriction of bodily 
function; and (2) impairment of wage earning capacity as demonstrated by 
claimant’s inability to resume her prior work.  Culver v. Ace Electric, 971 P.2d 641 
(Colo. 1999).  There is no statutory requirement that claimant establish physical 
disability through a medical opinion of an attending physician; claimant’s 
testimony alone may be sufficient to establish a temporary disability.  Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, 
or by restrictions that impair the claimant’s  ability effectively and properly to 
perform her regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 
(Colo. App. 1998).  Section 8-42-105(3)(b), C.R.S., provides that temporary total 
disability benefits shall continue until the employee returns to regular or modified 
employment.

8. Claimant has shown that her injury on April 21, 2007 resulted in her 
being temporarily totally disabled from April 22 through May 1, 2007.  Claimant 
was evaluated at the North Colorado Medical Center on the date of her injury and 
discharged home with instructions to follow up with her primary physician.  
Claimant was provided with restrictions by her physician at her first office visit 
following her injury.   

 
Temporary Partial Disability from May 2, 2007

 9. Section 8-42-103(1), C.R.S., requires  a claimant seeking 
temporary disability benefits to establish a causal connection between the 
industrial injury and subsequent wage loss.  Champion Auto Body v. Industrial 



Claim Appeals Office, 950 P.2d 671 (Colo. App. 1997).  To prove entitlement to 
temporary partial disability (TPD) benefits, claimant must prove that the industrial 
injury contributed to some degree to a temporary wage loss.  PDM Molding, Inc. 
v. Stanberg, supra.  Thus, if the injury in part contributes to a temporary wage 
loss, TPD benefits must continue until one of the elements  of Section 8-42-106
(6), C.R.S. is satisfied.  Champion Auto Body v. Industrial Claim Appeals Office, 
supra.  

 10. Claimant has shown that following her return to work on May 2, 
2007, she continued to have work restrictions.  These work restrictions 
contributed to some degree to her temporary wage loss.  Although Respondents 
argued that Claimant’s temporary wage loss following May 2, 2007 was caused 
by economic conditions unrelated to her employment, the ALJ rejects this 
argument.

 Offsets for SSDI

 11. Section 8-42-103(1)(c)(I) states in pertinent part:   

 In cases where it is determined that periodic disability 
benefits granted by the federal old-age, survivors, and 
disability insurance act are payable to an individual … the 
aggregate benefits payable for temporary total disability, 
temporary partial disability, permanent partial disability, and 
permanent total disability pursuant to this  section shall be 
reduced, but not below zero, by an amount equal as nearly 
as practical to on-half such federal periodic benefits….

 12. Here, Claimant is receiving SSDI benefits in the amount of 
$48.52 per week.  Pursuant to the statute, Respondents are entitled to an 
offset of Claimant’s SSDI benefits, regardless of whether Claimant is 
receiving the SSDI offsets as a result of Claimant’s  current workers’ 
compensation injury.

ORDER

 It is therefore ordered that:

1.Claimant’s AWW is determined to be $84.83.

 2. Respondents shall pay Claimant temporary total disability 
benefits from April 22, 2007 through May 1, 2007.



 3. Respondents shall pay Claimant temporary partial disability 
benefits from May 2, 2007 until terminated pursuant to statute.

 4. Respondents are entitled to a statutory offset for all benefits 
paid pursuant to Claimant’s receipt of SSDI benefits.

5. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.

6. All matters not determined herein are reserved for future 
determination.

DATED:  March 12, 2009

Barbara S. Henk
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-768-009

ISSUES

 The issues determined herein are temporary total disability (“TTD”) 
benefits and a penalty against claimant for violating an order of a prehearing 
judge.

FINDINGS OF FACT

1. On February 27, 2007, claimant began work for the employer as a 
bus driver.  She passed a pre-employment D.O.T. physical examination.

2. Claimant had preexisting problems with her left shoulder and post-
traumatic stress disorder (“PTSD”).  She was able to perform all of her regular 
job duties as a bus driver for the employer.

3. On July 7, 2008, claimant suffered an admitted industrial injury in a 
motor vehicle accident.

4. On the date of the accident, claimant was treated at Penrose 
Hospital, and was released to return to work without restrictions.  Claimant 
provided a sample for drug testing.



5. On July 8, 2008, Claimant talked with Mr. Agati, the general 
manager for the employer, and informed him that she would not pass the drug 
test.  He advised claimant to wait for the results of the test.  Claimant knew that 
the employer had a policy of terminating employees who had positive post-
accident drug tests.  Claimant also talked to Ms. Ferrell, the safety manager, who 
stated that it appeared that claimant’s motor vehicle accident was preventable.

6. On July 8, 2008, claimant voluntarily resigned her employment with 
the employer.  Claimant was responsible for the termination of her employment. 

7. Claimant was referred to Concentra Medical Centers for treatment 
of the work injury.  Dr. Daniel Peterson examined claimant on July 14, 2008, and 
diagnosed lumbar strain, right hamstring strain, trapezius strain, and cervical 
spine strain.  At that time, Dr. Peterson released Claimant to full duty, with no 
work restrictions.  

8. On July 19, 2008, Dr. Peterson reexamined claimant and again 
released her to return to work without restrictions.

9. On July 21, 2008, Dr. Peterson reexamined claimant and imposed 
restrictions of no lifting over 10 pounds, no prolonged standing or walking, no 
bending greater than 4 times per hour, and no pushing or pulling over 20 pounds.  
In the remarks section of the medical report, Dr. Peterson also stated, “No driving 
of company vehicle.”  Dr. Peterson referred claimant to Dr. Hattem and Dr. Quick 
and referred claimant for physical therapy.

10. A July 30, 2008, magnetic resonance image (“MRI”) showed 
spondylolisthesis and canal and foraminal narrowing at L3-4.  

11. On July 30, 2008, Dr. Peterson continued claimant’s restrictions  of 
no lifting over 10 pounds, no prolonged standing or walking, no bending greater 
than 4 times per hour, and no pushing or pulling over 20 pounds.  At that time, Dr. 
Peterson did not provide any restriction or comment against driving a company 
vehicle.  

11. On August 4, 2008, claimant requested that the employer allow her 
to withdraw her resignation, but the employer denied that request.

12. An August 19, 2008, claimant suffered another motor vehicle 
accident, resulting in increased low back pain and right leg pain.

13. On September 18, 2008, the insurer filed a general admission of 
liability for medical benefits only and an average weekly wage of $580.

14. Claimant’s condition worsened as of July 21, 2008, resulting in the 
increased work restrictions assigned by Dr. Peterson, including the prohibition on 



driving the company vehicles.  In preparing the summary order, the Judge 
reviewed the “restrictions” in the July 21 report, but overlooked the “remark” 
against driving a company vehicle.  Because of the specific prohibition against 
driving the company vehicles, claimant was unable to perform the regular duties 
of her employment.  That inability was a direct result of the admitted work injury.  
Commencing July 21, 2008, claimant was temporarily and totally disabled due to 
the effects  of her work injury.  The restriction against regular work continued until 
July 30, 2008, causing claimant to miss  more than three shifts due to the 
disability.         

15. At no time did the authorized treating physician completely excuse 
claimant from any work.  Ms. Ferrell credibly testified that the employer has a 
policy of accommodating work restrictions for work-related injuries, and that the 
employer would have accommodated the work restrictions assigned by the 
treating physician if claimant had not resigned.  At no time did the employer offer 
claimant modified duty within her restrictions.

16. On November 17, 2008, Dr. Sacha, an authorized treating 
physician, determined that claimant was at maximum medical improvement 
(“MMI”).  

17. On December 23, 2008, the insurer filed a final admission of liability 
for medical benefits only, indicating that MMI was November 17, 2008.

18. On October 15, 2008, respondents  filed a Motion to Compel 
Claimant to provide a medical release pursuant to W.C.R.P. 5-4(c).  By Pre-
Hearing Order dated November 3, 2008, Prehearing Administrative Law Judge 
(“PALJ”) McBride denied respondents’ motion, but ordered claimant to provide 
respondents a list of healthcare providers with whom claimant had treated during 
the previous  10 years.  The PALJ ordered claimant to obtain medical records 
from the providers designated by respondents with a privilege log.  

19. On January 15, 2009, claimant filed a Motion for Relief from the 
PALJ’s Pre-Hearing Order, and stated that claimant could not comply with the 
Order because she did not have the financial means.  On January 26, 2009, the 
PALJ denied Claimant’s Motion for Relief.   Claimant violated the PALJ’s 
November 3, 2008 Order.    

20. Claimant did not obtain medical records and submit them with a 
privilege log as ordered by the PALJ because she has no funds to pay for 
obtaining the medical records.  Claimant’s bank account is  overdrawn by $1200.  
She receives $200 per month in Aid to the Needy and Disabled and she receives 
$175 per month in Food Stamps.  She has no other income or liquid assets.  She 
has total monthly expenses of $525.  Claimant’s  violation of the PALJ order was 
reasonable.



CONCLUSIONS OF LAW

 1. Claimant must prove entitlement to benefits by a preponderance of 
the evidence.  The facts in a workers’ compensation case are not interpreted 
liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. 
App. 2000).  Much of the evidence about the positive drug test, the employer’s 
discipline policy for positive drug tests, and the avoidable nature of the motor 
vehicle accident is immaterial.  

3. As found, commencing July 21, 2008, claimant was unable to return 
to the usual job due to the effects of the work injury for more than three shifts.  
Consequently, claimant was “disabled” within the meaning of section 8-42-105, 
C.R.S. and is  entitled to TTD benefits.  Culver v. Ace Electric, 971 P.2d 641 
(Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial 
Claim Appeals Office, June 11, 1999).  Claimant is  entitled to TTD benefits if the 
injury caused a disability, the disability caused claimant to leave work, and 
claimant missed more than three regular working days.  TTD benefits  continue 
until the occurrence of one of the four terminating events  specified in section 
8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).

4. Because claimant’s injury was after July 1, 1999, sections 8-42-105
(4) and 8-42-103(1)(g), C.R.S. apply.  Those identical provisions state, “In cases 
where it is determined that a temporarily disabled employee is responsible for 
termination of employment, the resulting wage loss shall not be attributable to the 
on-the-job injury.”  Sections 105(4) and 103(1)(g) bar reinstatement of TTD 
benefits when, after the work injury, claimant causes his  wage loss through her 
own responsibility for the loss of employment.  Colorado Springs Disposal d/b/a 
Bestway Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 (Colo.App. 
2002).

5. Anderson v. Longmont Toyota, Colo. 102 P.3d 323 (Colo. 2004) held 
that section 8-42-105(4), C.R.S. was not a permanent bar to receipt of TTD 
benefits and such benefits could be awarded if claimant’s worsened condition 
caused the wage loss.  The Anderson holding applies equally to a scenario 
involving a worsening of condition or the development of a disability after the 
termination.  Grisbaum v. Industrial Claim Appeals Office, 109 P.3d 1054 
(Colo.App. 2005).  As found, claimant’s condition worsened after her 



responsibility for termination.  That worsening caused her to be unable to perform 
her regular work duties for the employer for more than three shifts.  
Consequently, claimant was entitled to TTD benefits.  Although the specific 
restriction against driving was removed on July 30, 2008, the TTD benefits, once 
commenced, continue until one of the terminating events specified in the statute.  
None of those events occurred until claimant was determined to be at MMI on 
November 17, 2008.  

6. Claimant seeks a penalty pursuant to section 8-43-304(1), C.R.S. 
due to respondents’ alleged violation of the PALJ order.  Section 8-43-304(1), 
C.R.S. provides in pertinent part for penalties of up to $500 per day if any person 
“violates any provision of articles 40 to 47 of this title, or does any act prohibited 
thereby, or fails  or refuses to perform any duty lawfully enjoined within the time 
prescribed by the director or panel, for which no penalty has been specifically 
provided, or fails, neglects, or refuses to obey any lawful order made by the 
director or panel . . .”  Under section 8-43-304(1), respondents must first prove that 
the disputed conduct constituted a violation of statute, rule, or order.  Allison v. 
Industrial Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995); Villa v. Wayne 
Gomez Demolition & Excavating, Inc., W.C. No. 4-236-951 (ICAO, January 7, 
1997).  Second, if claimant committed a violation, penalties may be imposed only if 
the claimant’s actions were not reasonable under an objective standard.  Pioneers 
Hospital of Rio Blanco County v. Industrial Claim Appeals Office, 114 P.3d 97 
(Colo. App. 2005); Jiminez v. Industrial Claim Appeals Office, 107 P.3d 965 (Colo. 
App. 2003); Pueblo School District No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 
1996).  The standard is an objective standard measured by the reasonableness of 
claimant’s action and does not require knowledge that the conduct was 
unreasonable.  Colorado Compensation Insurance Authority v. Industrial Claim 
Appeals Office, 907 P.2d 676, (Colo.App., 1995).  As found, claimant violated the 
November 3, 2008, order of the PALJ, but the violation was reasonable.  The 
order required claimant to obtain her medical records and submit them with a 
privilege log to the PALJ.  Claimant was unable to comply with that order 
because she has no funds to pay for obtaining the medical records.  
Consequently, no penalty can be imposed against claimant pursuant to section 
8-43-304, C.R.S.

ORDER

 It is therefore ordered that:

1. The insurer shall pay to claimant TTD benefits at the rate of 
$387.11 per week for the period July 21 through November 16, 2008.  

2. Respondents’ request for a penalty against claimant for violation of 
the order of the PALJ is denied and dismissed.  



3. The insurer shall pay to claimant interest at the rate of 8% per 
annum on all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future 
determination.

DATED:  March 13, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-726-079

ISSUES

 The issues determined herein are maximum medical improvement (“MMI”) 
and average weekly wage.

FINDINGS OF FACT

 
1. In September 2005, claimant underwent surgery to repair an 

incisional hernia from gastric bypass surgery.

2. On May 16, 2006, claimant began work for the employer, a 
temporary employment agency.  In late October 2006, claimant was assigned 
to perform customer service work for Free Motion Fitness.

3. On January 23, 2007, claimant suffered an admitted industrial injury 
while moving treadmill consoles for Free Motion Fitness.  She felt a pop in her 
right abdomen.  She obtained care at Penrose Hospital emergency room.

4. On January 24, 2007, Dr. Ogrodnick’s  physician assistant examined 
claimant and imposed restrictions against lifting, pushing, or pulling over five 
pounds, or doing any bending, stooping, or twisting.

5. Claimant continued to work for the employer in the placement at 
Free Motion Fitness until February 5, 2007, when Free Motion Fitness hired 
claimant directly.  Claimant continued to work in customer service for Free 
Motion Fitness until July 16, 2007.



6. On July 16, 2007, Dr. Chae performed surgery to repair a ventral 
hernia with mesh repair.  Post-surgically, claimant experienced temporary 
relief of symptoms.

7. On August 9, 2007, claimant sought care at the emergency room 
due to increased pain.  

8. On November 19, 2007, Dr. Hopkins examined claimant and 
diagnosed depression and anxiety from the work injury.  He recommended 
treatment. 

9. On November 26, 2007, claimant returned to work for the employer, 
assigned to Barkley Card Service as a customer service representative.  

10. Claimant continued to complain of abdominal pain.  A February 14, 
2008, computed tomography (“CT”) scan showed a bulge of the wall, but no 
bulge of the bowel.

11. On February 22, 2008, Dr. Chae reexamined claimant.  He found 
intact scar tissue, a mild bulge, but no palpable hernia defect in the fascia.  
He imposed a restriction against lifting over 20 pounds.

12. On February 29, 2008, Dr. Ogrodnick determined that claimant was 
at MMI with no permanent impairment.  He released claimant to return to 
work at full duty and recommended continuing Tramadol medication.

13. Claimant continued to suffer abdominal pain after February 2008.  
On May 9, 2008, Dr. Chae reexamined claimant and noted increased bulging 
since February.  He noted that claimant suffered pain, but the bulge was fully 
reducible.  He diagnosed an early stage ventral hernia.

14. On June 23, 2008, claimant began work as  a customer service 
representative for Wide Open West.

15. On July 15, 2008, Dr. Hughes performed a Division Independent 
Medical Examination (“DIME”).  Dr. Hughes agreed that claimant reached 
MMI on February 29, 2008.  He determined 5% whole person permanent 
impairment.  Dr. Hughes  noted that claimant suffered only a slight degree of 
recurrent defect.  He noted that it was quite possible that she would require 
additional surgery.  He also noted that she was likely to suffer aggravation 
from lifting at work or away from work.

16. On August 26, 2008, the insurer filed a final admission of liability for 
an average weekly wage of $552.65, permanent partial disability benefits, and 
post-MMI medical benefits.  



17. On October 2, 2008, Dr. Chae reexamined claimant and noted 
increased pain and bulging.  He diagnosed recurrent ventral incisional hernia.

18. On November 24, 2008, Dr. Ogrodnick reexamined claimant.  On 
December 8, 2008, Dr. Ogrodnick again reexamined claimant and referred 
her to Dr. Chae for additional treatment.

19. Dr. Ogrodnick testified by deposition that claimant suffered a 
worsening of condition since MMI, although he did not have an opinion on the 
cause of the worsening.

20. No clear and convincing evidence demonstrates that the MMI 
determination by Dr. Hughes was incorrect.  Although the February 14, 2008, 
CT scan showed a bulge of the wall, it did not show bulge of the bowel.  Dr. 
Chae did not find a hernia at that time.  Dr. Ogrodnick determined that 
claimant was stable.  As of the DIME, Dr. Hughes found only a slight degree 
of recurrent defect, although he noted that claimant might require surgery in 
the future.  As of October 2, 2008, Dr. Chae diagnosed a recurrent hernia.  
The record evidence demonstrates that claimant’s condition worsened after 
MMI.  The record evidence does not demonstrate that it is highly probable 
that the DIME determination of MMI was incorrect.  The record medical 
evidence is consistent that claimant was at MMI as of February 29, 2008.

21. On November 6, 2006, claimant received a raise from the 
employer, while she was continuing to perform services  for Free Motion 
Fitness.  For the 11 weeks from November 6, 2006, through January 21, 
2007, claimant earned $5802.  This is an average weekly wage of $527.45.

22. The employer urges calculation of an average weekly wage of 
$491.45 based upon claimant’s  post-injury earnings while employed directly 
by Free Motion Fitness until the time of her surgery.  The record evidence 
does not demonstrate the reasonableness of this method of calculation.

23. Claimant urges calculation of an average weekly wage of $698.25 
based upon an average of gross earnings from the employer while claimant 
was placed at Free Motion Fitness.  Claimant’s submission of payroll records 
is incomplete.  Claimant has not explained the calculation of $698.25.

24. Based upon the record evidence, the Judge finds no reason to 
change the admitted average weekly wage of $552.65.

CONCLUSIONS OF LAW

1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination 
of the DIME with regard to MMI shall only be overcome by clear and convincing 
evidence.   A fact or proposition has been proved by "clear and convincing 
evidence" if, considering all the evidence, the trier-of-fact finds  it to be highly 



probable and free from serious or substantial doubt.  Metro Moving & Storage 
Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  In this case, the DIME, Dr. 
Hughes, determined that claimant was at MMI on February 29, 2008.  
Consequently, claimant must prove by clear and convincing evidence that this 
determination is incorrect.  

2. “Maximum medical improvement” is defined in Section 8-40-201
(11.5), C.R.S. as:

A point in time when any medically determinable physical or mental 
impairment as a result of injury has become stable and when 
no further treatment is reasonably expected to improve the 
condition.  The requirement for future medical maintenance 
which will not significantly improve the condition or the 
possibility of improvement or deterioration resulting from the 
passage of time shall not affect a finding of maximum 
medical improvement.  The possibility of improvement or 
deterioration resulting from the passage of time alone shall 
not affect a finding of maximum medical improvement.

Reasonable and necessary treatment and diagnostic procedures are a prerequisite 
to MMI.  MMI is largely a medical determination heavily dependent on the opinions 
of medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 
4-410-548, & 4-410-551 (Industrial Claim Appeals  Office, February 1, 2001).  As 
found, claimant has failed to prove by clear and convincing evidence that the MMI 
determination by Dr. Hughes was incorrect.  Consequently, claimant is not entitled 
to additional medical treatment to achieve MMI.  Claimant did not seek post-MMI 
medical benefits and did not petition to reopen based upon a change of condition.

3. Section 8-42-102(2), C.R.S., sets forth certain methods of 
calculating the average weekly wage.  Section 8-42-102(3), C.R.S., permits  the 
ALJ discretion in the method of calculating the average weekly wage if the nature 
of the employment or the fact that the injured employee has not worked a 
sufficient length of time, has been ill or self-employed, or for any other reason, 
the specific methods do not fairly compute the average weekly wage.  Avalanche 
Industries, Inc. v. Clark, 07SC255 (Colo., Dec. 15, 2008).  Claimant seeks an 
increase in the average weekly wage, but failed to explain her calculation at 
hearing or in the position statement.  Respondents  sought to decrease the 
admitted average weekly wage by using post-injury earnings  for another 
employer.  Respondents failed to explain why this calculation would be 
reasonable.  Respondents failed to explain the basis for the admitted average 
weekly wage.  Based upon these facts, the Judge finds and concludes that no 
reason exists to change the admitted average weekly wage of $552.65.

ORDER



 It is therefore ordered that:

1. Claimant’s request for additional medical benefits to achieve MMI is 
denied and dismissed.

2. Claimant’s request to increase and respondents’ request to 
decrease the admitted average weekly wage are denied and dismissed.

DATED:  March 16, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-763-714

ISSUES

 The issues for determination are dependency and reductions for safety 
rule violation or intoxication. 

FINDINGS OF FACT

1.Deceased died on July 1, 2008, as  a result of a fall at a constructions 
site on June 30, 2008.  Respondents have admitted liability. 

2.Deceased was the father of BD.  Deceased was  not under an order to 
pay child support, and provided no support to BD.  

3.VG was not married to Deceased, either by ceremonial marriage or 
common law marriage.  VG has not shown that she was wholly or partially 
dependent on Deceased at the time of his death. 

4.Deceased died without dependents. 

CONCLUSIONS OF LAW

1.BD is  a child of Deceased, was a minor at the time of death, and as 
such is  presumed to be dependent. Section 8-41-501(1)(b), C.R.S.  
Respondents overcame that presumption by evidence showing that BD had 
received no support from Deceased, and there was no order requiring Deceased 
to pay support.  No benefits are due to BD. 



2.VG was not married to Deceased, either by ceremonial marriage or 
common law marriage. VG is not Deceased’s widow.  Section 8-41-501(1)(b), 
C.R.S. VG has not shown that she was wholly or partially dependent on 
Deceased at the time of his  death. Sections 8-41-114 and 8-41-115, C.R.S.  No 
benefits are due to VG. 

3.Deceased died without dependents. Compensation is limited to the 
expenses for medical, hospital, and funeral expenses of Deceased. Section 
8-42-115(a), C.R.S.  Insurer is liable for a payment to the Subsequent Injury 
Fund in the amount of $15,000.00. 

4.Respondents allege that the injuries of Deceased were the result of 
Deceased’s willful failure to obey a reasonable rule adopted by Employer for the 
safety of the employee.  Section 8-42-112, C.R.S. However, that section reduces 
“compensation” by fifty percent.  The payment to the Subsequent Injury Fund is 
not “compensation”.  Insurer may not reduce the amount payable to the 
Subsequent Injury Fund pursuant to Section 8-42-112, C.R.S.

5.Respondents also allege that Deceased’s injuries resulted from the 
intoxication of Deceased, and that Deceased’s blood alcohol level exceeded 
0.10 percent.  Section 8-42-112.5, C.R.S.  However, that section reduces 
“nonmedical benefits  otherwise payable to an injured worker.”  The Subsequent 
Injury Fund is not an “injured worker”.  Respondents may not reduce the amount 
payable to the Subsequent Fund under Section 8-42-112.5, C.R.S. 

ORDER

It is therefore ordered that:

1. Insurer is not liable for benefits to BD; 

2. Insurer is not liable for benefits to VG; 

3. Insurer shall pay $15,000.00 to the Subsequent Injury Fund; and 

4. Insurer may not reduce the amount payable to the Subsequent 
Injury Fund pursuant to Section 8-42-112, C.R.S., or Section 8-42-112.5, 
C.R.S.

5. All matters not determined herein are reserved for future 
determination.

DATED:  January 21, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-528-080

ISSUES

 Whether Respondents have overcome the opinion of the DIME physician 
that Claimant is not at MMI and requires further treatment in the form of surgery 
to the right shoulder.

 Whether the surgery proposed by the DIME physician is reasonable, 
necessary and causally related to the admitted injury.

 Whether Claimant is entitled to temporary partial disability “TPD” benefits 
from February 12, 2005 and continuing.

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ finds as fact:

1. The Claimant suffered an admitted injury to her right shoulder on or 
about July 16, 2001 in the course and scope of her employment with the 
Employer.  Claimant returned to work full time and at full duty on February 13, 
2002.   Respondents admitted liability and filed a General Admission of Liability 
on February 26, 2002 that terminated the admitted temporary total disability 
benefits as of February 12, 2002.

2. Prior to her July 16, 2001 injury Claimant credibly testified, and it is 
found, that she never had any problems with or received any medical treatment 
on her right shoulder.  Specifically, Claimant had not been advised prior the July 
16, 2001 injury of the presence of any arthritis in her right shoulder.

3. The Claimant commenced treatment at the request of the 
Respondents with Concentra Medical Centers and, specifically, Dr. Braden Reiter 
was assigned as the Claimant’s authorized treating physician (ATP).  

4. The Claimant was referred for a MRI of her right shoulder.  On 
November 8, 2001 the MRI revealed a, “SLAP type IV lesions with involvement of 
the inferior margins of the biceps anchor.”  The MRI also showed evidence of a 
labral tear and marked degenerative fraying of the anterior-inferior labrum with 
the posterior labral structures showing diffuse degenerative changes present 
throughout.



5. The Claimant underwent shoulder surgery on January 28, 2002 by 
Dr. Cary R. Motz.  In his  operative report, Dr. Motz noted that Claimant denied 
any feelings of instability.  After administration of general anesthesia at the time 
of surgery Dr. Motz examined Claimant’s right upper extremity and found a grade 
II anterior/inferior instability.

6. Dr. Motz saw Claimant for a one-week surgical follow up visit on 
February 5, 2002.  At that time, Claimant was  complaining of occasional popping 
and clicking in the shoulder.  Dr. Motz felt this was normal after surgery.

7. Dr. Reiter examined Claimant on July 16, 2002.  Claimant advised 
Dr. Reiter that she felt her symptoms were stable.  Claimant continued to 
complain of occasional popping of the right shoulder.  Dr. Reiter released 
Claimant to return to work full duty with no restrictions as of July 16, 2002.

8. On August 21, 2002 the Claimant contacted the Respondents and 
advised that she continued to have problems with clicking and pain in her right 
shoulder and that she needed an evaluation.  The Respondents authorized an 
evaluation was authorized with Dr. Mark Seimer who became the attending 
physician.  Claimant was re-examined at Concentra Medical Centers on August 
27, 2002 by Dr. Mark Siemer, D.O.  Dr. Siemer performed a physical examination 
of Claimant and found palpation of the shoulder positive for tenderness  with 
resistance testing of the supraspinatus muscle.  Dr. Siemer’s assessment was 
complete rupture of the rotator cuff with repair, now with strain or weakness 
pattern.  Dr. Siemer released Claimant to return to her regular work effective 
August 27, 2002.

9. On October 10, 2002 the Claimant was evaluated by Dr. Robert 
Kawasaki, M.D. Dr. Kawasaki found that the Claimant had increased pain, 
swelling and clicking/worsening of her right shoulder.  He specifically stated that, 
“She currently answers telephones  and does computer work.  Any attempts to try 
to increase her activity causes increased pain and swelling in the shoulder with 
some clicking.”  Dr. Kawasaki stated that the prior to the Claimant being placed at 
MMI she should be returned to her surgeon Dr. Motz, and if Dr. Motz had 
additional recommendations then the Claimant would not be at MMI. 

10. Claimant was re-evaluated by Dr. Motz on March 28, 2004.  Dr. 
Motz performed a physical examination and did not find instability.  Dr. Motz did 
not believe Claimant had any significant problems with the shoulder although he 
could not exclude the possibility that she may need further treatment given the 
severe chondromalacia found at the time of the surgery performed by Dr. Motz.

11. Claimant was terminated from her employment with Employer on 
February 12, 2005.  At the time of her injury, Claimant was concurrently 
employed by the Town of Parker.  Claimant has continued to work at the Town of 



Parker since February 12, 2005 but has not obtained a second job to replace her 
employment with Employer.

12. On September 25, 2007 the Claimant was seen for an independent 
medical examination by Dr. Eric Young, an orthopedic surgeon.  Dr. Young noted 
that since the time of the surgery that the Claimant had persistent shoulder 
problems which included clicking, pain and numbness  radiating down the ulnar 
aspect of her right arm.  Dr. Young performed a physical examination that 
contained the following findings:

There is some crepitus  with joint motion.  Apprehension and 
relocation tests  are positive.  Crossed-chest testing is positive as 
well…Multiple views of the right shoulder were obtained today, 
along with three view of the right wrist.  The shoulder films show 
some mild narrowing of the glenohumeral joint space with a small 
inferior projecting osteophyte off of the humeral head.  There is no 
significant degenerative change of the acromioclavicular joint 
noted.

Dr. Young’s impression was  of an otherwise healthy 45-year-
old woman who has not seen complete resolution of her right upper 
extremity issues following the above-mentioned work-related injury.  
At this point in time, I think that additional diagnostic testing is 
indicated.  I think she would benefit from a repeat gadolinium 
arthrogram MRI of the right shoulder to better identify the pathology 
of the labrum and degenerative changes which seem to be 
progressing.

Dr. Young concluded that he did not believe that the Claimant was at MMI 
now or in 2002 as she had been incompletely treated and that he believed that 
her current symptoms in her right shoulder were a the direct result of her July 16, 
2001 work-related injury.

13. The Claimant was evaluated by Dr. Thomas Fry on August 18, 2008 
for purposes of a Division IME.  In the physical examination Dr. Fry reported 
positive apprehension sign with abduction and external rotation, guarding, and 
that the Claimant had significant discomfort with compression of the brachial 
plexus at the axillary and infraclavicular area which produced radiating 
dysesthesias.  Dr. Fry could not sublux/dislocate the glenohumeral joint because 
of guarding by the patient.  Dr. Fry did find that Claimant’s shoulder joint was very 
lax in an anterior and inferior direction.    Dr. Fry’s assessment included;

1. Instability right shoulder, post-traumatic-mild/moderate with 
guarding.

2. Brachial plexitis probably secondary to #1-this  probably 
accounts for the intermittent and somewhat diffuse dysesthesias 



reported by the patient
3. grade 4 chondromalacic changes  humeral head consistent with 

Hills-Sachs lesion
4. type I slap lesion secondary to #1
5. cannot rule out mild carpal tunnel syndrome.  I see no evidence 

and suggest that this is related to the injury of July 16, 2001
6. probable post-traumatic arthrosis glenohumeral joint (based on 

physical exam with crepitance, history of aching and discomfort, 
x-ray reports showing mild narrowing of the glenohumeral joint 
with humeral head osteophytes)

Dr. Fry opined that the Claimant is not at maximum medical improvement and 
recommends an EMG of the right upper extremity to evaluate the extent of the 
patient’s symptoms and an anterior/inferior capsulorrhaphy to stabilize the 
glenohumeral joint to decrease instability.  Dr. Fry further opined that the 
Claimant will likely require a right shoulder arthroplasty in the not too distant 
future based upon the significant chondral damage and irregularities, crepitance 
and development of degenerative x-ray changes.

 14. Dr. Nicholas Olsen, a physical medicine and rehabilitation 
physician, performed a review of Claimant’s medical records including the 
records from Dr. Reiter, the 2001 MRI report, Dr. Motz, Dr. Kawasaki, Dr. Young 
and Dr. Fry.  Dr. Olson did not physically examine Claimant because she did not 
appear for the appointment with Dr. Olson.

 15. Dr. Olson testified that he could not conclude that Claimant suffered 
from instability of her right shoulder in the absence of any ability to sublux the 
shoulder during a physical examination.  Dr. Olson disagreed with Dr. Fry’s 
recommendation for anterior/inferior capsulorrhaphy surgery to stabilize the 
glenohumeral joint and eliminate instability because he felt Dr. Fry’s  physical 
examination did not demonstrate instability.  Dr. Olson admitted that positive 
apprehension test found by Dr. Young and Dr. Fry could support Dr. Fry’s 
recommendation for the capsulorrhaphy surgery.

 16. Although Dr. Olson testified that he felt that there was a high 
probability Dr. Fry was wrong concerning the need for surgery to address the 
degenerative changes in Claimant’s right shoulder on the basis that Dr. Olson did 
not feel these changes were related to Claimant’s  work injury, Dr. Olson admitted 
that the need for surgery to stabilize the shoulder was more of a ‘grey’ zone.

 17. Dr. Olson testified, and it is found, that Claimant sustained a labral 
tear in her right shoulder as a result of the July 16, 2001 work injury and that this 
tear and the degenerative changes  with loose bodies  were addressed by Dr. 
Motz in the January 28, 2002 surgery.



 18. Dr. Fry’s opinion that Claimant suffers from instability of her right 
glenohumeral joint is  supported by the findings of Dr. Young, the surgical findings 
of Dr. Motz at the time of the January 28, 2002 surgery and is found as fact.  

 19. Although at times Claimant has not complained of significant right 
shoulder symptoms, Claimant has had continuing right shoulder symptoms of 
popping, clicking and pain in the shoulder since the time of the January 28, 2002 
surgery.

 20. The ALJ finds that the testimony of Dr. Olson and the medical 
records considered as a whole do not prove, by clear and convincing evidence, 
that Dr. Fry’s  assessment of Claimant and recommendation for further surgery to 
address instability of the Claimant’s right shoulder are incorrect.  The ALJ further 
finds that Respondents have failed to overcome the opinion of Dr. Fry that 
Claimant is not at MMI and is in need of additional treatment, including the 
capsulorrhapy surgery, as recommended by Dr. Fry to improve her condition and 
reach MMI.  The ALJ finds that Claimant has not reached MMI.

 21. Claimant is  currently unable to use her right arm for overhead 
activities or to engage in recreational activities such as playing tennis. 

 22. Claimant testified that after the January 28, 2002 surgery she was 
unable to perform her full duties for Employer because she was unable to carry, 
lift, or do packaging and shipping of products for customers.

CONCLUSIONS OF LAW

 23. The Findings of Fact only concern evidence that is dispositive of the 
issues involved.  Not every piece of evidence that would lead to a conflicting 
conclusion is  included.  Evidence contrary to the findings was rejected as not 
persuasive, see Magnetic Engineering, Inc., v. ICAO, 5 P.3d 385(Colo. App. 
2000); Boyer v. Wal-Mart Stores, Inc., W. C. No. 4-460-359 [Industrial claim of 
Appeals Office (ICAO), August 28, 2001.

 24. The purpose of the “Worker’s Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S. (2007).  A Claimant in a Worker’s Compensation 
claim has the burden of providing entitlement to benefits by a preponderance of 
the evidence.  Sections  8-43-201 and 8-43-210, C.R.S., (2007).  See City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 12985);  Faulkner v. Industrial Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 2000).  A preponderance of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 305, 592 P.2d 792 (1979).  The facts in a Worker’s Compensation case are 
not interpreted liberally in favor of either the rights of the injured worker or the 



rights of the employer.  A Worker’s  Compensation case is  decided on its  merits.  
Section 8-43-201, C.R.S. (2007).  

 25. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

 26. Section 8-42-107(8)(b), C.R.S. states that the finding of MMI by a 
Division IME “shall be overcome only by clear and convincing evidence.”

 27. “Clear and convincing evidence” means evidence which is stronger 
than mere preponderance; it is evidence that is highly probable and free from 
serious or substantial doubt.  Therefore, if a party challenges the Division IME as 
to MMI or impairment rating they must establish that it is  “highly probable” that 
the Division Examiner is incorrect as to her findings of MMI and/or impairment.  
Metro Moving and Storage v. Gussert, 914 P.2d 411 (Colo. App. 1995); Qual-
Med, Inc. v. Indus. Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998).   ).  In 
this  case, the DIME, Dr. Fry, determined that claimant was not at MMI.  
Consequently, respondents  must prove by clear and convincing evidence that 
this determination is incorrect.  

 28. As found, Respondents have not met their burden of proof to show 
by clear and convincing evidence that the opinions of the DIME physician 
regarding MMI and the need for additional treatment were incorrect.  Dr. Olson 
acknowledges that examination findings of a positive apprehension test by both 
Dr. Young and Dr. Fry support Dr. Fry’s opinion. A finding of instability was made 
by Dr. Motz at the time of the January 28, 2002 surgery to address  the labral tear.  
Dr. Olson disputes the finding of instability based upon the inability of Dr. Fry to 
sublux Claimant’s shoulder due to guarding.  Although Dr. Fry was  unable to 
sublux the shoulder, he did note significant laxity in the anterior and inferior 
direction.  The ALJ concludes that this examination finding adequately supports 
Dr. Fry’s  finding of instability of the shoulder joint and further supports  Dr. Fry’s 
recommendation for a capsulorrhaphy surgery to improve this instability.  Dr. 
Olson’s testimony amounts to a difference of opinion with that of Dr. Fry but does 
not rise to the level sufficient to meet Respondents burden under the clear and 
convincing evidence standard to show that Dr. Fry is  incorrect in finding that 
Claimant is not at MMI and is in need of additional surgery.  Where the DIME 
physician has recommended treatment to attain MMI for a condition that in the 
opinion of the DIME physician is causally related to the injury, the party 
challenging the DIME physician opinion has a clear and convincing evidence 
burden of proof under section 8-42-107(8)(c), C.R.S. Qual-Med, Inc. v. Industrial 
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998.  Respondents have failed 



to meet this burden of proof concerning the opinions of Dr. Fry that Claimant is 
not at MMI and is in need of a capsulorrhaphy surgery for her right shoulder.

 29. Dr. Fry opined that Claimant will most likely require a shoulder 
arthroplasty “at some point in the future”.  Since this particular treatment or 
surgical procedure is not currently being requested, the ALJ does not address 
whether the need for this surgery is  attributable to arthritic changes in the 
Claimant’s right shoulder and whether the need for medical treatment, including a 
shoulder arthorplasty, is related to Claimant’s July 16, 2001 work injury.  The ALJ 
specifically reserves this issue for future determination.

 30.  Temporary disability benefits  are governed by the provisions of 
Sections 8-42-105 and 106, C.R.S.  Temporary disability benefits continue until 
any one of three specified condition occurs.  C.R.S. § 8-42-105(3).  Once “the 
attending physician gives the employee a written release to return to regular 
employment” temporary total benefits  end.  C.R.S. § 8-42-105(3)(c).  That statute 
is  part of a statutory scheme designed to limit the scope and frequency of 
disputes concerning the duration of temporary total disability benefits.  Burns v. 
Robinson Dairy, Inc., 911 P.2d 661, 662, (Colo. App. 1995).  C.R.S. § 8-42-106 
provides that “in the case of temporary partial disability” the claimant shall 
receive “sixty six and two thirds percent of the difference” between the claimant's 
average weekly wage and the claimant's average weekly wage during the 
temporary partial disability up to the date of maximum medical improvement “or 
as otherwise determined by the director.”  The ICAO has previously stated that 
C.R.S. § 8-42-106 does not purport to determine when a claimant is temporary 
partially “disabled” but only the method by which temporary partial disability 
benefits are calculated.  Morgan v. Bear Coal, W.C. No. 3-105-057 (December 1, 
1995).

 31. The ICAO in Bear held that because temporary total disability 
benefits and temporary partial disability benefits both compensate for an actual 
loss of wages due to a temporary disability, that § 8-42-105(3) and § 8-42-106 
must be construed to be harmonious and consistent.  Bear supra.  Where the 
claimant had the physical ability to perform her regular employment as 
determined by the attending physician, the causal connection between the 
industrial injury and any subsequent temporary wage loss  is severed.  The panel 
determined that it would be inconsistent to hold that the claimant's physical ability 
to perform his  regular employment is  sufficient to eliminate the claimant's 
“disability” for purposes of temporary total disability benefits, but not sufficient to 
eliminate claimant's disability for purposes of awarding temporary partial disability 
benefits.  Bear, supra.

 32. Under Subsection 8-42-105(3)(c) the attending physician’s  opinion 
that the claimant is  physically capable of performing his regular employment 
duties require the termination of temporary total disability benefits and the ALJ 
may not ignore an attending physician’s opinion unless there are conflicting 
opinions by the attending physician.  Burns v. Robinson Dairy, Inc. 911 P.2d 661, 



662, (Colo. App. 1995).  The ICAO has concluded that § 8-42-105(3)(c) reflects 
the General Assembly’s view that once the attending physician finds the claimant 
to be physically capable of performing all the functions of his pre-injury 
employment, any subsequent wage loss  is the result of the claimant's own 
actions or general economic circumstances  and not the industrial injury.  
McKinley v. Bronco Billy’s, 903 P.2d 1239 (Colo. App. 1995).  When the attending 
physician determines that the claimant is physically capable of performing her 
regular employment, the claimant is  no longer “disabled” and thus, the 
subsequent wage loss, if any, is not compensable.  Morgan v. Bear Coal, supra. 

 33. As found, the attending physician, Dr. Siemer, released Claimant to 
return to regular employment as  of August 27, 2002.  Claimant had not proven 
that any conflicting opinions exist.  Claimant’s testimony regarding her 
assessment of her ability to perform her regular work is not determinative.  
Because the attending physician, Dr. Siemer, found that Claimant was capable of 
returning to her regular employment as of August 27, 2002 any subsequent wage 
loss is not compensable until an attending physician again restricts  Claimant 
from performing her regular work.  The opinions of the DIME physician and 
restrictions given by that physician are also not determinative as the DIME 
physician is not “the attending physician”.  Accordingly, Claimant is  not entitled to 
temporary partial disability benefits from February 12, 2005, as claimed.  

ORDER

 It is therefore ordered that:

 1. Respondents have failed to overcome the DIME physician’s opinion 
that Claimant is not at MMI and is in need of additional treatment.  Claimant is 
not at MMI.

 2. Insurer shall be liable for the reasonable and necessary medical 
treatment to improve Claimant’s right shoulder condition, including the 
capsulorrhaphy surgery as recommended by Dr. Fry.

 3. Claimant’s claim for TPD benefits  from February 12, 2005 through 
the date of hearing is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  March 17, 2009

Ted A. Krumreich
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-733-433

ISSUES

 Did the claimant prove by a preponderance of the evidence that on April 
10, 2007, he sustained injuries to his  neck, shoulders and low back arising 
out of and in the course of his employment as a volunteer firefighter?

 Did the claimant prove by a preponderance of the evidence that his need 
for medical treatment was proximately caused by the injuries alleged to 
have occurred on April 10, 2007?

 Did the claimant prove by a preponderance of the evidence that the 
medical treatment he received was reasonable and necessary?

 Did the claimant prove by a preponderance of the evidence that, as  a 
volunteer firefighter, he is entitled to temporary disability benefits  payable 
at the maximum allowable rate because of the industrial injury alleged to 
have occurred on April 10, 2007?  Alternatively, is the claimant disqualified 
from receiving temporary disability benefits because after the injury he 
returned to modified duty as a volunteer firefighter?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the 
following findings of fact:

1. The claimant, who was 66 years on April 10, 2007, is a retired 
contractor and real estate salesman.  After retiring and moving from Loveland, 
Colorado to a mountain community in April 2005, the claimant applied to become 
a volunteer emergency medical technician with the fire department.  On 
September 6, 2005, the fire department accepted the claimant’s application and 
he became a volunteer firefighter.

2. In 2001, while the claimant still resided in Loveland and prior to his 
affiliation with the fire department, he sustained a significant back injury. The 
claimant was walking down some steps, “missed the bottom step,” and landed on 
concrete with both feet.  The claimant admitted that the injury caused neck and 
back pain.  After this  injury the claimant underwent medical and chiropractic 
treatments.  A physician referred the claimant for an MRI of the lumbar spine.  
The MRI demonstrated the presence of age-related degenerative changes.  The 
claimant testified that he believed he recovered from this injury.  However, the 
claimant also admitted that he received chiropractic treatments to his neck and 



back until April 2005 when he moved to the mountain community.  The claimant 
credibly testified that he did not receive any chiropractic or massage treatments 
after he moved.

3. On the morning of April 10, 2007, at approximately 9:30 a.m., the 
fire department dispatched the claimant to respond to a motor vehicle accident 
(MVA).  The accident was in close proximity to the claimant’s home.  The 
claimant responded to provide emergency medical assistance.  The claimant 
drove his personal vehicle, a Dodge Durango (Durango).

4. On April 10, 2007, weather conditions were cold and icy.  The MVA 
scene to which the claimant was dispatched was located at the bottom of a hill 
and around a bend in the road.  The claimant neared the bottom of the hill the 
Durango began to slide on the icy roadway.  As he rounded the bend a snow 
removal vehicle known as a “snow cat” was stopped in the road.  The claimant 
was unable to stop the Durango before the left front fender struck the blade on 
the snow cat.  This collision occurred at approximately 9:45 a.m.

5. The claimant credibly testified that he experienced “quite a jolt” 
when the Durango struck the snow cat blade.  The claimant was  wearing his seat 
belt and did not strike the windshield or steering wheel of his vehicle.

6. The claimant’s airbag did not deploy.  The claimant did not suffer 
any loss of consciousness or any wounds.  In fact, the claimant did not 
immediately notice symptoms of any kind.

7. After hitting the snow cat the claimant walked down an 
embankment to examine the vehicle that was involved in the MVA to which he 
had been sent.  No one was present in the vehicle and the claimant learned the 
driver had been transferred to a nearby building.  The claimant drove to the 
building and provided some emergency medical assistance to the driver.

8. Thereafter, the claimant returned to the site of the accident with the 
snow cat to await the arrival of the highway patrol.  He also called his wife and 
asked her to bring some snips and a crow bar to effect temporary repairs on the 
left front fender and make the Durango more drivable.

9. The claimant waited approximately 30 to 45 minutes  for the state 
patrol to arrive.  However, when the officer arrived he determined he did not have 
jurisdiction because the collision with the snow cat occurred on private property.  
At some point the claimant’s  wife arrived on the scene with the claimant’s 
grandson.  The grandson used the tools to repair the fender.  The claimant 
testified that by this time he began to experience some symptoms that he recalls 
as neck and back pain.  



10. After the meeting with the state patrol the claimant returned home 
and called his  auto insurer to notify it of the collision.  The claimant also decided 
to drive approximately 50 miles  to Fort Collins, Colorado in order to get the 
Dodge Durango repaired.

11. The claimant and his wife drove to Fort Collins on the afternoon of 
April 10, 2007, and got the vehicle repaired.  At some point during this process 
the claimant advised his wife that he thought he should go to the hospital to be 
“checked out.”  However, the claimant did not go to a hospital in Fort Collins.  
Instead, he and his wife drove to Loveland, Colorado, where the claimant resided 
until he moved in April 2005.  At approximately 5:35 p.m. the claimant reported to 
the McKee Medical Center (McKee) emergency room in Loveland.  The McKee 
emergency room triage notes reflect that when the claimant reported to the 
emergency room he reported that had been involved in a low speed MVA and 
was experiencing “bilateral shoulder and neck soreness” and “some low back 
pain.”

12. PA-C Sara Shainholtz examined and treated the claimant at 
McKee.  The claimant gave a history of being a restrained driver in a low speed 
accident (0 to 5 mph) with “minimal vehicular damage.”  The claimant reported 
neck pain and resolved to diffuse bilateral shoulder pain.  By 6:07 p.m. the 
claimant denied that he had “back pain.”  On examination the claimant’s neck 
was tender, but the back was not tender to palpation.  Cervical spine x-rays were 
reported as negative except for degenerative joint disease.  PA-C Shainholtz 
diagnosed a “cervical strain” and directed the claimant to see his  primary care 
physician in the next two days.  PA-C Shainholtz imposed restrictions of no lifting, 
carrying, pushing or pulling weights in excess of 10 pounds.

13. The McKee Discharge Instructions given to the claimant upon his 
release state that a cervical strain “is an injury of the muscles in which the 
muscle fibers are stretched, torn or otherwise hurt,” and is  distinguishable from a 
sprain in which the ligaments  are injured.  The Discharge Notes further state that 
a cervical strain “occurs  when the head snaps forward during an accident or a 
fall,” and “muscles can be easily strained with this type of action.”

14. The claimant contacted the fire department and spoke to the chief 
who directed him to Occupational Health Services  (OHS) at Poudre Valley Health 
Services (PVHS) for follow-up treatment of the injuries  allegedly sustained in the 
collision with the snow cat.  

15. On April 13, 2007, the claimant reported to PVHS with a chief 
complaint of “recheck of neck and shoulder strain and left hip bruise from a Work 
Comp injury.”  The claimant was examined and treated by PA-C Cynthia Brown 
and Dr. P. Scott Johnston, M.D.  The claimant reported bilateral neck muscle 
pain, bilateral trapezius pain and spasm, and aching in the left hip.  On physical 
examination of the back there was, “No tenderness, deformity or stepoff of 



midline cervical, thoracic or lumbar spine,” although there was “tenderness and 
spasm noted in the bilateral trapezius.”  The assessment was neck strain, 
bilateral shoulder strain and left hip contusion.  The claimant was instructed to 
follow-up with “Work Comp” on Monday.

16. The claimant reported to OHS at PVHS, as instructed, on April 16, 
2007.  NP-C Linda Starks and Michael Holthouser, M.D. examined and treated 
the claimant.  The claimant reported pain of 7-8 on a scale of 0-10.  Most of the 
discomfort was in the neck on the left and the bilateral trapezius muscles.  The 
claimant also reported left hip pain.  On physical examination there was 
substantial tenderness of the cervical spine and paracervical musculature.  There 
were also findings with respect to the low back described as “minimal 
discomfort.”  The assessment was cervical trapezius strain, low back strain and 
left hip pain.  The claimant was given prescription for physical therapy, ibuprofen, 
and a muscle relaxer.  Work restrictions of no lifting, pushing and pulling to 10 
pounds were continued.  

17. NP-C Starks  and Dr. Holthouser again examined the claimant on 
April 23, 2007.  It was noted the claimant had undergone cervical and left hip x-
rays that showed “no acute abnormalities but minor degenerative changes where 
noted on his lumbar spine, primarily at L2 and L3.  Upon examination the 
claimant demonstrated “quite a bit of tenderness through his cervical spine” and 
his left trapezius muscle was “very tight and swollen.”  It was also noted that he 
was tender “over his lower lumbar spine at the L4-L5, L5-SI distribution” and had 
“tightness along his paralumbar musculature.”  He remained tender over his  left 
SI joint and “along his left hip and thigh and along the greater trochanter bursa.”  
The assessment was cervical strain, lumbar strain and left hip strain, “status post 
MVA.”  The restrictions  were modified to permit lifting, pulling and pushing up to 
20 pounds.  

18. The claimant continued to treat at PVHS and Dr. Ann K. Yanagi 
M.D., examined him on May 9, 2007.  Dr. Yanagi noted that she spoke with the 
physical therapist that reported the claimant was not showing any progress with 
treatment.  Although the doctor noted the left hip pain was nearly gone, the 
claimant agreed physical therapy was not helping his neck.  Dr. Yanagi 
diagnosed “cervical and thoracic back strain” and referred the claimant for a 
cervical MRI.  Dr. Yanagi imposed restrictions of no lifting, carrying, pushing or 
pulling over 10 pounds, and restricted the claimant to no bending and twisting.

19. The claimant returned to Dr. Yanagi on May 16, 2007.  The claimant 
continued to experience neck pain, and pain the trapezius and rhomboid area.  
He also reported a sharp increase in back pain two days previously.  Dr. Yanagi 
noted the cervical MRI showed multilevel degenerative joint disease and was 
negative for fractures.  Dr. Yanagi prescribed massage therapy, and referred the 
claimant for a pain consult with Dr. Jeffrey Wunder, M.D.  Dr. Yanagi continued 
the restrictions assigned on May 9, 2007.



20. Dr. Wunder first examined the claimant on May 29, 2007.  The 
claimant’s chief complaints were pain in the neck, shoulders, back and left hip.  
Dr. Wunder noted “a history of longstanding intermittent lumbar stiffness usually 
following lifting.”  The claimant also gave a history of massage and chiropractic 
therapy in the past.  Dr. Wunder obtained the history of a “low speed” motor 
vehicle accident without deployment of the airbag.  He reviewed the claimant’s 
treatment at OHS.  On examination Dr. Wunder noted tenderness in the cervical 
and lumbar areas.  Dr. Wunder assessed cervical and lumbar strains with mild 
underlying age-related degenerative disc disease and spondylosis at both levels.  
Dr. Wunder noted there were no clear objective findings suggesting cervical or 
lumbar radiculopathy, facet pain or sacroiliac joint pain.  However, Dr. Wunder 
opined the claimant “probably experienced an aggravation of his  underlying 
degenerative disease.”  . Dr. Wunder referred the Claimant to Scott Parker, D.C., 
for chiropractic treatments.  Dr. Wunder modified the claimant’s  restrictions to 
permit lifting, pushing and pulling up to 20 pounds.  The claimant was also 
restricted to occasional overhead work, and occasional crawling, kneeling, 
squatting, climbing and bending.  

21. The claimant returned to Dr. Wunder on June 26, 2007, after 
undergoing four chiropractic treatments.  The claimant stated that his neck and 
low back pain was about the same as before, and he was now experiencing 
some bilateral tingling in his thighs.  Dr. Wunder noted the examination did not 
indicate lumbar radiculopathy, but the claimant was reporting some radicular type 
symptoms.  Dr. Wunder recommended a lumbar MRI for “diagnostic clarification.”  
A home cervical traction unit was also prescribed.  Dr. Wunder continued the 
claimant’s restrictions.

22. The claimant returned to Dr. Wunder on July 24, 2007, after 
undergoing a lumbar MRI.  Dr. Wunder reviewed the results of the 2007 MRI and 
compared them to the lumbar MRI that was performed on the claimant in 2001.  
Dr. Wunder noted that the 2007 MRI demonstrated a mild disc bulge at L2-3 and 
a minimal disc bulge at L4-5.  Dr. Wunder found the 2007 MRI was essentially 
unchanged from the 2001 study except for the appearance of the L2-3 bulge, 
which was new.  Dr. Wunder described the MRI findings as  consistent with “mild 
age-related degenerative change,” and opined that there was “no clear 
correlation” between the MRI results  and the claimant’s  symptoms.  Dr. Wunder 
modified the claimant’s  restrictions to permit lifting, pushing and pulling up to 30 
pounds, with occasional overhead reaching.

53. Dr. Wunder again examined the claimant on August 14, 2007.  The 
claimant reported his neck pain was improving with use of the home 
traction unit.  The claimant stated that his lower back symptoms were not 
improved and he was experiencing pain down the posterior aspect of both 
legs.  The claimant exhibited a positive straight leg test on physical 
examination, but his neurological status was otherwise normal.  Dr. 



Wunder recommended staged epidural steroid injections (ESI) bilaterally 
at L4-5, then L2-3.  Dr. Wunder continued the same restrictions on lifting 
pushing, and pulling, but he did not mention any restriction on overhead 
reaching.

54. In his deposition Dr. Wunder explained that the proposed ESI were 
to serve diagnostic and therapeutic purposes.  Dr. Wunder hoped the 
staged injections would identify which lumbar disc levels were generating 
the claimant’s pain.

55. On August 27, 2007, Dr. Lynn Fernandez, M.D., a “physician 
advisor” to the insurer, reviewed the claimant’s medical records and 
recommended denial of the ESI “at this time.”  Dr. Fernandez questioned 
whether the injections were indicated, and questioned the “mechanism of 
injury.”  Dr. Fernandez recommended an independent medical 
examination (IME) to “sort out the work-related from the degenerative 
problems.”

56. The claimant returned to Dr. Wunder on September 25, 2007.  Dr. 
Wunder noted that the insurer had denied his recommendation for ESI.  
The claimant reported he was using the cervical traction unit.  The 
claimant stated that his neck pain was reduced and he was “90% of 
normal.”  However, the claimant stated his lower back symptoms were 
worsening and he had pain down both lower extremities to the calf.  Dr. 
Wunder recommended a repeat lumbar MRI and electrodiagnostic studies 
to rule out “progressive disc herniation.”  Dr. Wunder’s  assessment was 
lumbar strain, lumbar radiculitis, improved cervical strain, and underlying 
cervical and lumbar degenerative disc disease.  Dr. Wunder continued the 
previous restrictions.

57. The insurer requested Vector Dynamics, a firm specializing in 
various aspects of accident reconstruction, to analyze the evidence 
surrounding the claimant’s alleged industrial injuries.  Vector Dynamics 
referred the matter to Henry Sadler, P.E., a registered engineer 
specializing in accident reconstruction, and to Dr. Michael Woodhouse, 
Ph.D., a “biomechanist.”  

58. On November 8, 2007, Mr. Sadler produced a report in which he 
calculated the “change in velocity” experienced by the claimant during the 
collision with the snow cat.  In performing his analysis  Mr. Sadler used 
specifications for the Dodge Durango, a damage appraisal of the Durango, 
a photograph of the snow cat, and information about the collision provided 
by the insurer (including the claimant’s previous estimates that he was 
traveling about 5 mph at the time of impact).  Mr. Sadler calculated the 
change in velocity experienced by the claimant assuming the collision 
occurred at 4 mph, 5 mph and 6 mph.  Mr. Sadler calculated the change in 
velocity, assuming a collision at 6 mph, to be 3.9 mph.  



59. At hearing Mr. Sadler testified that he subsequently obtained 
photographs depicting the damage sustained by the Durango in the 
collision with the snow cat.  Based on these photographs Dr. Sadler 
concluded that the claimant might have been traveling as fast as 9 mph 
when he collided with the snow cat.  Assuming a collision at this  speed Mr. 
Sadler calculated the claimant would have sustained a change in velocity 
of 6 mph.  The ALJ finds Dr. Sadler’s testimony at hearing to be credible 
and finds the claimant was traveling at 9 mph when he struck the snow 
cat, and that the claimant sustained a change in velocity of 6 mph.

60. Mr. Sadler provided his November 8, 2008, report to Dr. 
Woodhouse.  Dr. Woodhouse reviewed that report and the claimant’s 
medical records.  In a report dated November 16, 2008, Dr. Woodhouse 
opined that considering the Durango’s “computed rearward directed 
velocity change, and considering [the claimant’s] individual body segment 
anthropometrics, the calculated forces generated about his anatomical 
segments were not sufficient to exceed non-injurious thresholds.”  Dr. 
Woodhouse further stated that, “the forces experienced by [the claimant] 
would not result in any long-term physical impairment or persistent soft 
tissue injury symptoms.”  Dr. Woodhouse used a mathematical model and 
an anthropomorphic testing device scaled to the claimant’s height and 
weight to arrive at his conclusions.

61. At hearing, Dr. Woodhouse testified that his written conclusions 
were not altered by the assumption that the claimant was traveling 9 mph 
at the time of collision and that he experienced a 6 mph change in velocity 
upon impact.  Dr. Woodhouse opined, based on government studies  of a 
normal distribution of the population, that the “head acceleration” the 
claimant experienced in the accident was not sufficient to cause 
ligamentous disruption, disc herniation, fracture dislocation or end plate 
fracture of the spine.  Dr. Woodhouse explained that the forces 
experienced by the claimant were one-tenth of the amount needed to 
produce injury.  Dr. Woodhouse opined the claimant’s physiology falls 
within a normal distribution of the population.  Dr. Woodhouse testified that 
he was not giving an opinion based on “medical probability.” 

62. As recommended by Dr. Fernandez, the insurer referred the 
claimant to Dr. J. Raschbacher, M.D., for an IME.  Dr. Raschbacher is 
level II accredited.  Dr. Raschbacher examined the claimant on November 
13, 2007.  Dr. Raschbacher reviewed the claimant’s medical records  and 
the written reports from Vector Dynamics.  

63. In his written report Dr. Raschbacher stated that the Vector 
Dynamics reports were consistent with his medical opinion that he would 
“not anticipate significant injury or symptomatology from a motor vehicle 
accident at 5 mph or less.”  Dr. Raschbacher recommended the records of 



the claimant’s prior chiropractic and massage therapy be obtained to 
determine the pre-injury baseline level of symptoms.

64. Dr. Wunder testified by deposition.  Dr. Wunder opined to a 
reasonable degree of medical probability that the claimant injured his 
neck, low back and hip in the MVA of April 10, 2007.  Dr. Wunder opined 
that the claimant’s pre-existing degenerative spinal disease made him 
more susceptible to injury than he would have been with a normal spine.  
Dr. Wunder considered the claimant’s injuries to be an aggravation of his 
underlying degenerative spinal condition.  Dr. Wunder testified that it 
sometimes takes “three or four days for an inflammatory response to 
occur, and so onset of symptoms may be delayed somewhat.”

65. The claimant credibly testified that after the injury on April 10, 2007, 
he was not able to perform all of the duties he previously performed as a 
volunteer emergency medical technician for the fire department.  
Specifically, the claimant stated he was no longer able to pull hoses and 
respond to fires on uneven ground.  

66. On November 7, 2007, the fire chief wrote a letter to the claimant 
stating that he was not to respond to “any emergencies no matter what the 
situation is.”  The fire chief explained that due to the “unresolved situation 
around” the claimant’s injury it was in the best interest of the claimant and 
the department that the claimant not respond to emergencies until 
“released from Workman’s Comp.”  The claimant was permitted to attend 
meetings and trainings “for observation.”

67. The claimant proved it is more probably true than not that on April 
10, 2007, he sustained an injury to his  neck and shoulders while 
responding to the MVA.  The ALJ credits the claimant’s testimony that 
within approximately 30 to 45 minutes of the collision with the snow cat he 
began to experience some neck pain.  The claimant’s testimony is 
corroborated by the fact that on the very day of the accident he sought 
medical treatment at the McKee emergency room where he reported neck 
pain and “resolved to diffuse bilateral shoulder pain.”  Thus, there is  a 
close temporal relationship between the onset of the claimant’s neck and 
shoulder symptoms and the occurrence of the collision.  Moreover, when 
the claimant reported to the McKee emergency room on April 10 PA-C 
Shainholtz diagnosed a “cervical strain.”  The discharge instructions from 
McKee demonstrate that a “cervical strain” represents an injury to muscle 
fibers that can “easily occur” when the head snaps forward in an accident.  
The diagnosis  of cervical strain is corroborated by the diagnoses of PA-C 
Brown and Dr. Johnston when they examined the claimant on April 13, 
2007.  These providers diagnosed neck strain and bilateral shoulder 
strain.  Moreover, Dr. Wunder credibly testified that the claimant’s pre-
existing degenerative condition rendered him more susceptible to spinal 



injuries than he would have been otherwise, and that he considered the 
April 10 incident to represent an aggravation of the pre-existing 
degenerative condition.  Finally, the ALJ finds that the claimant’s cervical 
symptoms continued largely unabated from the time of the injury until he 
began to report significant relief in September 2007, after receiving the 
cervical traction treatments. 

68. To the extent that the opinions of Dr. Woodhouse and Dr. 
Raschbacher conflict with the finding that the claimant sustained an injury 
to his neck and shoulders on April 10, 2007, the ALJ does not find their 
opinions persuasive.  The opinions of these experts are based largely on 
the conclusion that the claimant could not have sustained injury to his 
neck and shoulders  considering the low speed of the accident and the 
consequent forces exerted on the claimant’s  spine.  However, Dr. 
Woodhouse appears to qualify his opinion by stating that at an accident at 
less than 5 mph could not cause “long-term physical injury” or “persistent 
soft tissue injury symptoms.”  Dr. Woodhouse does no appear to rule out 
the possibility that the collision could have caused at least some short-
term injury to the soft tissues of the claimant’s  cervical spine.  Further Dr. 
Raschbacher stated he would not anticipate “significant injury or 
symptomatology“ in an MVA occurring at less than 5 mph.  It is not clear 
whether Dr. Raschbacher was ruling out any injury, or what he would 
consider a “significant” injury.  In any event, the ALJ has found that at the 
time of the accident the claimant was traveling 9 mph.  It is  unclear from 
Dr. Raschbacher’s report whether he would “expect” any injury to result 
from a collision at that rate of speed.  

69. The claimant also proved it is  more probably true than not that the 
collision with snow cat was the proximate cause of an injury to his  low 
back or lumbar region.  The claimant credibly testified that he experienced 
low back symptoms soon after the collision.  This testimony is 
corroborated by the triage notes from the McKee that state the claimant 
reported “some low back pain” when he first arrived at the emergency 
room, although the low back pain was apparently absent when he was 
later examined by PA-C Shainholtz.  Although the medical records don’t 
indicate that the claimant reported any low back pain on April 13, 2007, a 
hip contusion was noted on that date.  The ALJ infers from the hip 
contusion that during the collision the claimant’s lower body experienced 
sufficient forces to cause the bruising.  By April 16, 2007, less than one 
week after the accident, the claimant was reporting “minimal” low back 
discomfort, and was diagnosed with a lumbar strain.  The ALJ finds there 
is  a persuasive temporal relationship between the collision with the snow 
cat and the development of the claimant’s low back symptoms to 
demonstrate a causal relationship between the two events.  Moreover, Dr. 
Wunder credibly testified that there is often a delay between an injury to 
the body and the onset of symptoms caused by an inflammatory 



response.  Thus, the fact that the claimant did not report low back pain to 
PA-C Shainholtz, and did not report low back pain on April 13, 2007, does 
not lead the ALJ to the conclusion that the low back was not injured in the 
collision.  Moreover, Dr. Wunder credibly testified that he considers the 
claimant’s low back condition to represent an aggravation of the pre-
existing degenerative spine condition.

70. To the extent that the opinions of Dr. Woodhouse and Dr. 
Raschbacher conflict with the finding that the claimant sustained an injury 
to the lumbar region on April 10, 2007, the ALJ does not find their opinions 
persuasive.  As found, the ALJ is  persuaded that during the collision the 
claimant experienced sufficient forces to his lower body to cause bruising 
of the hip.  This evidence, together with the credible opinion of Dr. Wunder, 
leads the ALJ to discount the opinion of Dr. Woodhouse that the forces 
sustained in the crash were insufficient to result in injury to the lumbar 
region of the body.  Further, the ALJ is  most persuaded by Dr. Wunder’s 
testimony concerning causation because he is a physician and based his 
opinions on medical probability.  In contrast, Dr. Woodhouse admitted that 
he was not giving a “medical opinion,” but instead a biomechanical opinion 
based on mathematical models and an anthropomorphic testing device. 
Also, Dr. Woodhouse does not appear to rule out the possibility that the 
claimant could have sustained temporary soft tissue injury to the lumbar 
region.  Dr. Raschbacher was under the mistaken impression that the 
collision occurred at a speed of 5 mph or less, when the claimant was 
actually traveling 9 mph at impact.  Dr. Raschbacher does not state 
whether he would anticipate injury to the lumbar spine if the claimant were 
traveling at 9 mph when he struck the snow cat.  Also, Dr. Raschbacher 
recommended that the claimant’s pre-injury chiropractic treatment records 
be obtained to properly evaluate he pre-injury baseline and symptoms.  
There is no credible or persuasive evidence that such records were ever 
obtained or submitted to Dr. Raschbacher for evaluation.  Therefore, his 
opinion is qualified and tentative.  

71. The medical treatment the claimant received at the McKee 
emergency room was not authorized.  The claimant did not consult with 
the fire department prior to seeking medical treatment at McKee, and the 
fire department was not afforded notice and an opportunity to designate a 
medical provider before the claimant went to McKee.  Further, there was 
no bona fide emergency that required the claimant to seek treatment 
without notifying the fire department of the injury and need for treatment.  
The claimant did not seek treatment until late in the afternoon of April 10, 
2007, several hours after he first experienced symptoms that he thought 
might be associated with the collision.  Moreover, the claimant sought 
treatment after he had sufficient time to return to his  home and call his 
automobile insurer, drive 50 miles to Fort Collins, and then drive from Fort 
Collins to Loveland.  The ALJ finds the claimant had ample opportunity to 



notify the employer of his need for treatment before going to McKee, but 
he did not do so.  

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as  unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

COMPENSABILITY OF ALLEGED INJURY

 The claimant was required to prove by a preponderance of the evidence 
that at the time of the injury he was an “employee” within the meaning of the act, 
that he was performing service arising out of and in the course of his 
employment, and that the alleged injury was proximately caused by the 
performance of such service.  Section 8-41-301(1)(a), (b), (c), C.R.S.  An injury 
occurs "in the course of" employment where the claimant demonstrates that the 
injury occurred within the time and place limits of his  employment and during an 
activity that had some connection with his work-related functions.  See Triad 
Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  The "arising out of " element is 
narrower and requires claimant to show a causal connection between the 
employment and the injury such that the injury has its  origins in the employee's 



work-related functions and is  sufficiently related to those functions to be 
considered part of the employment contract.  See Triad Painting Co. v. Blair, 
supra.

In order to prove the industrial injury was the proximate cause of the need 
for medical treatment and disability benefits claimant must prove a causal nexus 
between the claimed disability and the work-related injury.  Singleton v. Kenya 
Corp., 961 P.2d 571 (Colo. App. 1998).  A pre-existing disease or susceptibility to 
injury does not disqualify a claim if the employment aggravates, accelerates, or 
combines with the pre-existing disease or infirmity to produce disability and the 
need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 107 P.3d 
999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990).  The question of whether the claimant met the burden of proof to establish 
a compensable injury is  one of fact for determination by the ALJ.  City of Boulder 
v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 
12 P.3d 844 (Colo. App. 2000).  

The ALJ concludes the claimant proved he was an “employee” of the fire 
department on April 10, 2007.  Section 8-40-202(1)(I)(A), C.R.S., provides the 
term “employee” shall be deemed to include “members of volunteer fire 
departments.”  As  determined in Finding of Fact 1, the claimant’s application to 
be a volunteer firefighter was accepted by the fire department on September 6, 
2005, and the claimant remained so employed on April 10, 2007.

The ALJ concludes the claimant proved that at the time of the alleged 
injuries he was performing service arising out of and in the course of his 
employment as  a volunteer fireman.  As determined in Finings of fact 3 and 4, on 
April 10, 2007, the fire department dispatched the claimant to the site of an MVA 
for the purpose of rendering emergency assistance to the injured driver.  While in 
route to the accident scene, and very near thereto, the claimant collided with the 
snow cat.  The alleged injuries occurred within the time and place limitations of 
the claimant’s duties  as a volunteer fireman, and were directly connected with the 
performance of those duties.  See Madden v. Mountain West Fabricators, 977 P.
2d 861 (Colo. 1999) (injury sustained during travel initiated at the direct or 
implied request of the employer is, barring some deviation, sufficient to satisfy the 
arising out of and in the course of tests  because the travel is contemplated by the 
employment contract).

The ALJ concludes the claimant proved it is more probably true than not 
that on April 10, 2007, he sustained injuries to his  neck, shoulders and low back.  
As determined in Findings of Fact 37 and 40, the claimant proved that he 
probably sustained soft tissue injury to his neck and shoulders.  The ALJ is 
persuaded of this fact because of the temporal relationship between the onset of 
these symptoms and the accident, as well as the testimony of Dr. Wunder.  The 
McKee emergency room report and other medical records corroborate the 
claimant’s testimony that he experienced neck, shoulder and low back symptoms 



soon after the accident.  Further, Dr. Wunder credibly testified to a reasonable 
degree of medical probability that the April 10 collision aggravated the claimant’s 
pre-existing degenerative spinal condition.  To the extent the opinions of Dr. 
Woodhouse and Dr. Raschbacher would permit contrary findings and inferences 
the ALJ has determined in Findings of Fact 38 and 40 that their opinions are not 
persuasive.  

MEDICAL BENEFITS

 The claimant seeks an award of medical benefits associated with 
treatment of the claimant’s neck and low back injuries, including the MRI and ESI 
injections recommended by Dr. Wunder.  The respondents argue that the 
claimant failed to prove that the need for these treatments was proximately 
caused by the injury.  According to the respondents, the claimant “returned to 
baseline” and the need for further treatment is not reasonable, necessary or 
related to the industrial injury.

 Respondents are liable to provide medical treatment that is reasonable 
and necessary to cure and relieve the effects of the industrial injury.  Section 
8-42-101(1)(a), C.R.S. 2005.  The question of whether the claimant proved 
treatment is reasonable and necessary is one of fact for the ALJ.  Kroupa v. 
Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

 Further, medical treatment must be authorized.  Authorization to provide 
medical treatment refers to a medical provider’s legal authority to provide medical 
treatment to the claimant with the expectation that the insurer will compensate 
the provider.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 
2006); One Hour Cleaners v. Industrial Claim Appeals Office, 914 P.2d 501 (Colo. 
App. 1995).  Section 8-43-404(5)(a), C.R.S., gives the respondents the right in 
the first instance to select the ATP.  The employer’s obligation to appoint an ATP 
arises when it has some knowledge of the accompanying facts connecting an 
injury to the employment such that a reasonably conscientious manager would 
recognize the case might result in a claim for compensation.  Medical treatment 
that a claimant receives prior to the time the employer is provided with sufficient 
knowledge of a potential claim for compensation is  not authorized; therefore, 
such treatment is not compensable.  Bunch v. Industrial Claim Appeals Office, 
supra.  Of course, the claimant may obtain “authorized treatment” without giving 
notice and obtaining a referral from the employer if the treatment is  necessitated 
by a bona fide emergency.  Once the emergency is over the employer retains the 
right to designate the first “non-emergency” physician.  Sims v. Industrial Claim 
Appeals Office, 797 P.2d 777 (Colo. App. 1990).

Once an ATP has  been designated the claimant may not ordinarily change 
physicians or employ additional physicians without obtaining permission from the 
insurer or an ALJ.  If the claimant does so, the respondents are not liable for the 
unauthorized treatment.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 
(Colo. App. 1999).  Authorized providers include those medical providers to 



whom the claimant is  directly referred by the employer, as well as providers to 
whom an ATP refers the claimant in the normal progression of authorized 
treatment.  Town of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. 
App. 2002); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  
Whether an ATP has made a referral in the normal progression of authorized 
treatment is a question of fact for the ALJ.  Suetrack USA v. Industrial Claim 
Appeals Office, 902 P.2d 854 (Colo. App. 1995).

The ALJ concludes that the medical treatment the claimant received at the 
McKee emergency room was not authorized.  As determined in Finding of Fact 
41, the claimant did not notify the employer of his injury and need for treatment 
before going to McKee emergency room.  Despite the fact the claimant had 
ample opportunity and time to contact the employer and seek a designated 
authorized provider, he failed to do so.  Further, the ALJ concludes there was no 
bona fide emergency that required the claimant to obtain treatment without first 
seeking authorization from the employer.  Because this  treatment was not 
authorized the ALJ need not consider whether it was reasonable and necessary.

The ALJ concludes that all treatment provided at PVHS after April 10, 
2009, was authorized.  As determined in Finding of Fact 14, the fire chief 
designated OHS at PVHS as the authorized provider upon receiving notice of the 
claimant’s injuries.  PVHS providers, and their referrals, include PA-C Brown, Dr. 
Johnston, NP-C Starks, Dr. Holthouser, Dr. Yanagi, Dr. Wunder, and Dr. Parker.

The ALJ concludes that the all of the treatments rendered by the providers 
listed in the preceding paragraph was causally related to the industrial injury of 
April 10, 2007.  As determined in Findings of Fact 37 through 40, the ALJ is 
persuaded by the evidence tending to establish that the claimant injured his 
neck, shoulders, and low back on April 10, 2007, and that these injuries 
constituted a compensable aggravation of his pre-existing degenerative back 
condition.  The ALJ is not persuaded, as  the respondents argue, that the 
claimant’s condition ever returned to the pre-injury “baseline.”  Neither is  the ALJ 
persuaded that the claimant’s need for ongoing need for treatment is the result of 
his pre-existing condition without regard to the effect of the industrial injury.  The 
ALJ has found that the claimant has been under medical restrictions continuously 
since April 10, 2007.  Dr. Wunder has continued to recommend further diagnostic 
procedures and treatment since the date of the injury.  His recommendations 
include a lumbar MRI to rule out a progressive disc herniation and staged ESI for 
both diagnostic and therapeutic purposes.

The ALJ is persuaded by the reports from the PVHS providers, as well as 
the reports and testimony of Dr. Wunder, that the additional treatment is 
reasonably necessary to cure and relieve the effect of the April 10, 2007, 
industrial injury.  Dr. Wunder persuasively explained the reasons the claimant 
needs additional treatment, including a lumbar MRI and ESI.

TEMPORARY DISABILITY BENEFITS



 The claimant seeks and award of temporary disability benefits  payable at 
the rate of $719.74, commencing April 11, 2007, and continuing until terminated 
in accordance with law.  The employer argues that because the claimant 
continued to perform some duties as a volunteer firefighter after April 10, 2007, 
his right to receive temporary total disability (TTD) benefits  was terminated by 
operation of § 8-42-105(3)(b), C.R.S.  Specifically, the respondents argue the 
right to receive TTD ended because the claimant returned to modified 
employment as a volunteer firefighter.  The respondents reason that § 8-40-202
(1)(a)(II), C.R.S., merely creates a compensation rate for a volunteer firefighters 
so that compensation can be provided,” but “in no way voids  the application” of 
other provisions  of the Act, including § 8-42-105(3)(b).  The ALJ agrees with the 
claimant’s position.

 Section 8-40-202(1)(a)(II) provides that the “rate of compensation” for 
persons injured serving as “volunteer firefighters” shall “be at the maximum rate 
provided by articles 40 to 47 of this title.”  Section 8-42-105(3)(b) provides that 
TTD benefits shall continue until the “employee returns to regular or modified 
employment.”  

 Initially, the ALJ notes the respondents do not appear to dispute that after 
April 10, 2007, the claimant was “disabled” within the meaning of the Act in the 
sense that he could not perform all of his pre-injury duties as a volunteer 
firefighter.  Whatever the respondents’ position, the ALJ concludes the claimant 
was “disabled” within the meaning of the Act.

 The term disability, connotes two elements: (1) Medical incapacity 
evidenced by loss or restriction of bodily function; and (2) Impairment of wage 
earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, 
or by restrictions which impair the claimant's ability effectively and properly to 
perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 
(Colo. App. 1998).  The existence of disability presents  a question of fact for the 
ALJ.  There is no requirement that the claimant produce evidence of medical 
restrictions imposed by an ATP, or by any other physician.  Rather, lay evidence 
alone may be sufficient to establish disability.  Lymburn v. Symbios Logic, 952 P.
2d 831 (Colo. App. 1997).

As determined in Finding of Fact 35, the claimant credibly testified that 
after April 10, 2007, he was no longer able to perform all of the duties of a 
volunteer firefighter that he performed prior to the injury.  The claimant’s credible 
testimony is corroborated by the imposition of medical restrictions commencing 
the day of the injury that have continued until the present.  The claimant’s 
testimony is further corroborated by the letter of the fire chief dated November 7, 
2007, which directed the claimant not to respond to any emergencies until 
“released from Workman’s  Comp.”  The claimant proved it is more probably true 



than not that he was “disabled” because he could not perform all of the duties of 
his pre-injury employment.  

Once the claimant proves he was disabled his  entitlement to temporary 
benefits is measured by the degree of the wage loss.  Black Roofing Inc. v. West, 
967 P.2d 195, 196 (Colo. App. 1998).  The claimant receives “sixty-six and two-
thirds percent of said employee’s average weekly wage so long as such disability 
is  total, not to exceed ninety-one percent of the state average weekly wage per 
week.”  Section 8-42-105(1), C.R.S.  If a temporarily disabled claimant returns to 
modified employment, his entitlement to temporary benefits is measured as 
“sixty-six and two-thirds percent of the difference between said employee’s 
average weekly wage at the time of the injury and said employee’s  average 
weekly wage during the continuance of the temporary partial disability.”  Section 
8-42-106(1), C.R.S.  It follows that the mere fact that a temporarily totally 
disabled claimant returns to modified employment does not necessarily end his 
right to receive temporary disability benefits.  Rather the claimant may be entitled 
to receive temporary partial disability (TPD) benefits measured as  a percent of 
the difference between the pre-injury and post-injury average weekly wages.  
Indeed, in Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385, 389-340 (Colo. App. 2000), the court held that the calculation contemplated 
by meant that a totally disabled claimant that returned to work in a modified 
commission sales job, but did not actually earn any wages  in the job, was entitled 
to receive benefits at the “rate in effect prior to his obtaining the sales position.” 

It follows from the foregoing discussion that the ALJ disagrees with the 
respondents’ argument that § 8-42-105(3)(b) terminated the claimant’s  right to 
receive any temporary disability benefits.  Rather, the claimant remained disabled 
and returned to modified duty.  Although the statute terminated the claimant’s 
right to TTD benefits, he remained entitled to TPD benefits usually measured as 
a percentage of the difference between his  pre-injury and post-injury average 
weekly wage.  Section 8-42-106(1); Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, supra.

As the respondents recognize, the claimant did not earn any average 
weekly wage when he returned to modified work as  a volunteer fireman.  Indeed 
the claimant had never actually earned any average weekly wage as a volunteer 
firefighter.

However, § 8-40-202(1)(a)(II) provides that the “rate of compensation” for 
volunteer firemen is “the maximum rate” provided under the Act.  In Parker Fire 
Protection District v. Poage, 843 P.2d 108 (Colo. App. 1992), the court interpreted 
the predecessor to this provision and found that a volunteer firefighter was 
entitled to compensation at the maximum TTD rate even after she was able to 
return to work at the two part-time paid positions she held at the time of the injury.  
In so doing, the court noted that the purpose of temporary disability benefits is to 
compensate for lost earning capacity during the recovery period, and that “the 



amount of wages lost as a result of an injury generally provides a reliable 
measure of the injured party’s diminution of earning capacity.”  Nevertheless, the 
court went on to state the following:

However, § 8-40-202(1)(a)(II) creates an 
exception to the usual measure of calculating 
temporary disability benefits.  The statue expressly 
provides that the rate of compensation for persons 
accidentally injured while serving as volunteer 
firefighters “shall be at the maximum rate provided” by 
the Workers’ Compensation Act.  The same statutory 
language was in effect at the time of the claimant’s 
injury.

The Poage court went on to state that the statute in effect at the time of 
the claimant’s  injury, “like the current version, provided maximum rates of 
compensation for the two categories of temporary disability,” and the statute 
required compensation at the “maximum rate without regard to the type of 
disability.”  The court further stated that under the “unambiguous  language of the 
statute in question, the rate of compensation of injured volunteer firefighters is 
independent of their actual wages and actual wage losses from other 
employment.”  Finally the Poage court stated that its construction of the statute 
“is  consistent with the clear legislative intent to encourage this  kind of volunteer 
public service by providing maximum compensation for disabling injuries 
sustained in that service.”  843 P.2d at 109.

 Thus, based on the Poage court’s interpretation of the predecessor 
to § 8-40-202(1)(a)(II), the ALJ concludes the claimant in this  case is  entitled to 
temporary disability benefits at the maximum rate allowable at the time of his 
injury.  The Poage court has interpreted the statute to require compensation for 
volunteer firefighters at the maximum rate regardless of the firefighter’s  actual 
earnings, and without regard to whether the firefighter’s  temporary disability may 
be classified as “total” or “partial.”  Here, the claimant has been released to 
modified duties, but remains at least partially disabled from performing his duties 
as a volunteer firefighter/emergency technician.  In such circumstances the 
claimant is entitled to maximum compensation.  

Further, the Poage court’s method of calculating benefits is designed to 
encourage persons considering whether to act as volunteer firefighters.  If the 
ALJ were to adopt the employer’s  proposed construction of the statute, potential 
firefighters would be discouraged from taking the risks associated with volunteer 
firefighting, and would be discouraged from resuming modified duties as a 
volunteer firefighter after being injured.  The ALJ considers the Poage decision to 
constitute binding precedent and declines the employer’s  invitation to reach a 
different construction of the Act. 



The employer shall pay temporary disability benefits at the maximum rate 
in effect at the time of the claimant’s injury.  The ALJ, from review of the Director 
of the Division of Workers’ Compensation Website, finds that the maximum 
compensation rate in effect on April 10, 2007, was $719.74 per week.  Payment 
of such benefits  shall continue until terminated in accordance with the law or 
order.

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

 1. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

2.Issues not resolved by this order are reserved for future determination.

3. The insurer shall pay the claimant temporary disability benefits at 
the rate of $719.74 per week.  These benefits shall continue until terminated by 
law or order.  The insurer shall be entitled to any applicable social security offset, 
but the amount of that offset was not considered at hearing and is reserved for 
future determination should there be any dispute concerning the amount of the 
offset.

4. The insurer shall pay for reasonable and necessary medical 
expenses for treatment of the claimant’s compensable injuries.  This 
responsibility includes liability includes the MRI and epidural steroid injections 
prescribed by Dr. Wunder.  The insurer is also liable for treatment rendered by 
the medical providers at Poudre Valley Health Services and Dr. Wunder.  The 
insurer is not liable to pay for the treatment rendered at McKee Medical Center 
on April 10, 2007, since that treatment was not authroized.

DATED: March 17, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-718-243

ISSUES



 Did claimant prove by a preponderance of the evidence that the bicepital 
tendonitis of her right shoulder is  compensable under the quasi-course of 
employment doctrine?  

 Did claimant prove by a preponderance of the evidence that her injury 
caused permanent medical impairment of her right shoulder?

 Did claimant prove by a preponderance of the evidence that she is entitled 
to Grover-type medical benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

1. Employer operates a large retail store where claimant works as a 
people greeter.  Claimant’s date of birth is April 3, 1933; her age at the time of 
hearing was 75 years.  Claimant sustained an admitted injury to her right 
shoulder on December 13, 2005, when a coworker pushing a row of shopping 
carts struck her, causing her to fall onto her right side.  Claimant continues to 
work part-time for employer as a people greeter.   

2. Following a hearing on October 23, 2007, Administrative Law Judge 
William A. Martinez awarded claimant medical benefits, including right shoulder 
arthroplasty treatment.  

3. Orthopedic Surgeon Field T. Blevins, M.D., had performed the total 
shoulder replacement surgery on July 18, 2007.  Following surgery, Dr. Blevins 
referred claimant to David Schank, P.T., for physical therapy treatment, which 
included strengthening exercises.  Claimant returned to her regular work at 
employer on August 29, 2007.  

4. At some 6 months post-surgery on January 28, 2008, Dr. Blevins 
recorded the following history:

[Claimant] is doing very well.  She really denies any pain with 
normal activities of daily living.  With rehabilitation exercises, when 
doing biceps-specific exercises she gets some soreness at the 
junction of the muscle and long head of the biceps tendon.

Dr. Blevins recommended claimant avoid biceps  curl exercises, which 
aggravated the above pain.

5. Victor Lopez, M.D., testified as an expert in Occupational Medicine. 
Dr. Lopez has treated claimant since June 4, 2006, for a lower back injury at 
employer.  Dr. Lopez evaluated claimant on May 27, 2008, for her lower back 
injury.  In response to insurer’s inquiry, Dr. Lopez opined that claimant had 



reached maximum medical improvement (MMI) for her right shoulder injury as of 
May 28th.  Dr. Lopez reported:

[Claimant] reports  that she’s getting no further treatment for this  and 
she has  no symptomatology.  She is satisfied with her range of 
motion and everything is doing well. 

Dr. Lopez opined that claimant sustained no permanent disability related to her 
right shoulder injury.

6. On June 26, 2008, Dr. Blevins again noted that claimant had 
developed an insidious onset of pain and soreness of the right shoulder, which 
she attributed to strengthening exercises.  Claimant reported to Dr. Blevins that 
the pain persisted over the past 4 months  even though she had backed off 
strengthening exercises.  Dr. Blevins noted that claimant’s  right shoulder strength 
and range of motion were good.  On July 24, 2008, Dr. Blevins diagnosed 
claimant’s right shoulder symptoms as bicepital tendonitis and recommended a 
trial of physical therapy focused on those symptoms.  Dr. Blevins reported on 
September 15, 2008, that claimant’s  right shoulder continued to improve with 
therapy.  

7. At claimant’s request, Randall Jernigan, M.D., performed an 
independent medical examination of claimant on September 12, 2008.  Dr. 
Jernigan also testified as an expert in the area of Occupational Medicine.

8.The history claimant gave Dr. Jernigan on September 12th was 
consistent with what she reported to Dr. Blevins:  Claimant experienced an 
insidious onset of chronic pain in the region of her biceps tendon from lifting in 
physical therapy.  On physical examination, Dr. Jernigan noted a somewhat 
atrophied right arm.  Dr. Jernigan agreed with Dr. Lopez’s determination of MMI.  
Dr. Jernigan characterized claimant’s ongoing treatment after May 28, 2008, as 
maintenance treatment.

9.Dr. Jernigan determined that claimant sustained permanent medical 
impairment and rated her right shoulder impairment according to the American 
Medical Association Guides to the Evaluation of Permanent Impairment, Third 
Edition (Revised) (AMA Guides).  Dr. Jernigan measured claimant’s right 
shoulder motion and assigned a value of 17% of the upper extremity for range of 
motion deficits according to Chapter 3.1g of the AMA Guides.  Dr. Jernigan 
assigned a value of 30% of the upper extremity for Implant Arthroplasty under 
Chapter 3.1j, Table 19, of the AMA Guides.  Dr. Jernigan combined these values 
into an overall rating of 42% of the upper extremity.  Crediting his testimony, Dr. 
Jernigan neither measured nor compared claimant’s left shoulder motion with 
her right.



10.At respondents’ request, Dr. Lopez evaluated claimant on October 20, 
2008, to reassess her permanent medical impairment.  Dr. Lopez examined 
claimant, obtained a history, and measured her range of motion in both 
shoulders.  Upon physical examination, Dr. Lopez observed that claimant had 
tenderness over the biceps tendon groove in both the right and left shoulders.  
Dr. Lopez indicated that, although claimant’s  range of motion was restricted in 
the right shoulder, it nonetheless  was fairly symmetrical with the left.  According 
to Dr. Lopez, claimant displayed similar deficits in range of motion of both the 
right and the left shoulders, which he felt consistent with claimant’s age.

11.Dr. Lopez disagreed with the impairment value Dr. Jernigan assigned 
under Chapter 3.1j, Table 19.  Dr. Lopez noted that Chapter 3.1j applies  to other 
derangements such as implant arthroplasty; it provides:

It must be stressed that impairments secondary to these disorders 
are usually rated by other parameters.  The following disorders are 
to be rated only when other factors have not adequately rated the 
extent of impairment.  Whether or not to consider these disorders 
separately is left to the discretion of the examiner.

(Emphasis in original).  Dr. Lopez reported:

[Claimant] was essentially symptom-free and quite functional in 
terms of her right shoulder for at least one year following her 
implant arthroplasty, and she has subsequently developed 
tendonitis in the shoulder, which appears to be symmetric 
bilaterally.  She may want to make a case that she has a new injury 
related to her shoulders causing this tendonitis.  However, it is not 
my opinion that her current symptoms are causally related to the 
degenerative arthritis aggravated by her fall, which led to her initial 
surgery in 2007.

Dr. Lopez reported that his opinion remained that claimant sustained no 
permanent medical impairment from her right shoulder injury. 

12.Although Dr. Jernigan examined claimant’s right shoulder, he did not 
examine or discuss claimant’s left shoulder with her.  Dr. Jernigan disagreed with 
Dr. Lopez’s  opinion that claimant’s range of motion deficits are more likely age-
related findings.  Dr. Jernigan explained that the AMA Guides do not weigh or 
apportion the effects of aging in assessing permanent medical impairment.

13.Dr. Lopez testified that claimant’s  right shoulder arthroplasty markedly 
improved her right shoulder condition, such that her right shoulder currently is 
functioning better than before her injury on December 13, 2005.  In his 
evaluation on May 27, 2008, Dr. Lopez instructed claimant to move her arms 
through certain motions.  Dr. Lopez observed that claimant’s upper extremities 
functioned symmetrically.  Based upon this observation, Dr. Lopez opined that 



any impairment of claimant’s range of motion more likely is age related, and not 
the result of her right shoulder injury.  Dr. Lopez stated that claimant’s right 
shoulder functions  well for her age, and better than for most people in her age 
group.  Dr. Lopez did not obtain range of motion measurements in May of 2008.  
Dr. Lopez measured range of motion of both of claimant’s upper extremities 
during his examination in October of 2008.  Dr. Lopez found range of motion in 
claimant’s right shoulder slightly more impaired than in her left.  Dr. Lopez 
agreed that a rating is  appropriate under the AMA Guides if claimant’s residual 
symptoms and functional impairment are the result of the arthroplasty 
procedure.  Dr. Lopez however believes claimant’s  impaired range of motion is 
more the result of bicepital tendonitis than her arthroplasty procedure.

14.Dr. Lopez testified that claimant’s bicepital tendonitis more probably is 
the result of overuse of her right upper extremity, and not a result of the 
arthroplasty.  Dr. Lopez opines that claimant’s bicepital tendonitis represents a 
new problem.  According to Dr. Lopez, claimant’s  right upper extremity 
functioned better when he examined her in May than in October of 2008.  Dr. 
Lopez attributes  the worsening in functioning to the effects  of claimant’s bicepital 
tendonitis.  Dr. Lopez agreed that, per history, claimant likely developed her 
bicepital tendonitis as a result of her physical therapy treatment. Dr. Lopez 
believes claimant’s  bicepital tendonitis  and any impairment it causes should 
resolve with additional treatment.  

15.Claimant showed it more probably true than not that her right shoulder 
bicepital tendonitis  condition arose out of her treatment for her right shoulder 
injury.  Claimant’s testimony was consistent with what she reported to Dr. 
Blevins, to Dr. Jernigan, and to Dr. Lopez.  In addition, claimant’s testimony was 
consistent with the history she reported to Dr. Blevins, beginning with the onset 
of symptoms in January of 2008.  Even Dr. Lopez conceded that, by history, 
claimant’s bicepital tendonitis arose out of her physical therapy treatment for her 
right shoulder injury. The Judge credits claimant’s testimony in finding that the 
bicepital tendonitis  condition in her right shoulder arose out of her treatment for 
her underlying, December 13, 2005, right shoulder injury.

16.Claimant showed it more probably true than not that her right shoulder 
injury proximately caused permanent medical impairment.  The Judge credits 
the medical opinion of Dr. Jernigan as more persuasive than Dr. Lopez’s on the 
issue of permanent impairment.  Although Dr. Lopez opined that claimant’s 
range of motion deficits are more likely age-related findings, he failed to explain 
how the AMA Guides address such age-related range of motion impairment.  
Absent that, the Judge credits Dr. Jernigan’s opinion in finding that the AMA 
Guides do not weigh or apportion the effects of aging in assessing permanent 
medical impairment.  In addition, as Dr. Jernigan stated, Chapter 3.1j applies to 
such derangements such as implant arthroplasty.  While Dr. Lopez stressed that 
impairments secondary to implant arthroplasty may be rated only when other 
factors have not adequately rated the extent of impairment, he failed to 



persuasively explain why Dr. Jernigan exceeded his discretion in determining 
that claimant warranted an additional 30% impairment value for implant 
arthroplasty under Chapter 3.1j, Table 19.  The Judge thus credits Dr. Jernigan’s 
medical opinion in finding it more probably true that claimant’s right shoulder 
injury proximately caused permanent medical impairment of 42% of the right 
upper extremity according to the AMA Guides.  

17.Claimant showed it more probably true than not that she needs 
ongoing medical treatment to maintain her right shoulder condition at MMI.  The 
Judge found claimant’s right bicepital tendonitis  condition compensable.  Dr. 
Jernigan persuasively testified it medically probable that claimant will require 
periodic follow-up evaluations with Dr. Blevins  to monitor her condition and 
periodic physical therapy treatments to help maintain and increase the strength 
and range of motion of her right shoulder.

18.As a result of her arthroplasty procedure, claimant has a scar 
measuring some 10 inches long over her right shoulder.  The placement of 
claimant’s scarring is in an area is normally exposed to public view.     

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Quasi Course and Scope Discussion:

 Claimant argues she has proven by a preponderance of the evidence that 
bicepital tendonitis  of her right shoulder is compensable under the quasi-course 
of employment doctrine.  The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 



been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

The "quasi-course of employment" doctrine provides that an injury 
occurring during travel to or from authorized medical treatment is compensable 
because the employer is required to provide medical treatment for the industrial 
injury and the claimant is  required to submit to the treatment.  Therefore, the 
treatment becomes an implied part of the employment contract, and injuries 
sustained while attending the authorized medical treatment, are considered to be 
a consequence of the original industrial injury.  Excel v. Industrial Claim Appeals 
Office, 860 P.2d 1393 (Colo. App. 1993)  The rationale for this doctrine holds 
that, because the employer is required to provide reasonable and necessary 
medical treatment, and because claimant is  required to submit to it or risk 
suspension or termination of benefits, treatment by the authorized physician 
becomes an implied part of the employment contract.  See Employers Fire 
Insurance Co. v. Lumbermens Mutual Casualty Co., 964 P.2d 591 (Colo. App. 
1998); Schreiber v. Brown & Root, Inc., 888 P.2d 274 (Colo. App. 1993).  The 
quasi-course doctrine is designed to attenuate the usual requisites of 
compensability.

Here, the Judge found claimant showed it more probably true than not that 
her right shoulder bicepital tendonitis condition arose out of her treatment for her 
right shoulder injury.  Claimant thus proved by a preponderance of the evidence 
that the bicepital tendonitis of her right shoulder is compensable.  

As found, claimant’s testimony was consistent with what she reported to 
Dr. Blevins, to Dr. Jernigan, and to Dr. Lopez.  In addition, claimant’s testimony 
was consistent with the history she reported to Dr. Blevins, beginning with the 
onset of symptoms in January of 2008.  Even Dr. Lopez conceded that, by 
history, claimant’s  bicepital tendonitis  arose out of her physical therapy treatment 
for her right shoulder injury. The Judge credited claimant’s testimony in finding 
that the bicepital tendonitis  condition in her right shoulder arose out of her 
treatment for her underlying, December 13, 2005, right shoulder injury.  Because 
her right bicepital tendonitis arose out of her treatment, it is compensable under 
the quasi-course of employment doctrine.

B. Permanent Partial Disability (PPD) Benefits:

Claimant argues she has proven by a preponderance of the evidence that 
her injury caused permanent medical impairment of her right shoulder.  The 
Judge agrees.



The provisions of §8-42-107(8)(c), supra, apply only in cases of whole 
body impairment; the percentage rating for scheduled benefits  is  determined 
based simply upon the preponderance of the evidence..  See Mountain City Meat 
Co. v. Industrial Claim Appeals Office, 904 P.2d 1333 (Colo. App. 1995).

Claimant showed it more probably true than not that her right shoulder 
injury proximately caused permanent medical impairment of 42% of the right 
upper extremity according to the AMA Guides.  Claimant thus  proved by a 
preponderance of the evidence that she is entitled to PPD benefits.  

The Judge credited the medical opinion of Dr. Jernigan as more 
persuasive than Dr. Lopez’s on the issue of permanent impairment.  Although Dr. 
Lopez opined that claimant’s range of motion deficits are more likely age-related 
findings, he failed to explain how the AMA Guides address such age-related 
range of motion impairment.  The Judge thus credited Dr. Jernigan’s  opinion in 
finding that the AMA Guides do not weigh the effects  of aging in assessing 
permanent medical impairment.  The Judge further credited Dr. Jernigan’s 
medical opinion in finding that claimant warranted the additional 30% impairment 
value for implant arthroplasty under Chapter 3.1j, Table 19.

The Judge concludes insurer should pay claimant PPD benefits based 
upon Dr. Jernigan’s rating of 42% of the right upper extremity.  

C. Grover-Type Medical Benefits:

Claimant argues she has proven by a preponderance of the evidence that 
she is entitled to Grover-type medical benefits.  The Judge agrees.

The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to 
prevent further deterioration of her physical condition.  Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988).  An award for Grover medical benefits is 
neither contingent upon a finding that a specific course of treatment has been 
recommended nor a finding that claimant is  actually receiving medical treatment.  
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. 
App. 1999); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. 
App. 1995).  Section 8-42-101, supra, thus  authorizes the ALJ to enter an order 
for future maintenance treatment if supported by substantial evidence of the need 
for such treatment. Grover v. Industrial Commission, supra.

The Judge found claimant showed it more probably true than not that 
ongoing medical treatment is  reasonably necessary to maintain her right 
shoulder condition at MMI.  As found, claimant’s right bicepital tendonitis a 
compensable condition.  Dr. Jernigan persuasively testified it medically probable 
that claimant will require periodic follow-up evaluations with Dr. Blevins to monitor 
her condition and periodic physical therapy treatments to help increase the 
strength and range of motion of her right shoulder.



The Judge concludes insurer should provide claimant Grover-type medical 
benefits reasonably necessary to prevent further deterioration of her right 
shoulder condition.

D. Disfigurement:

Pursuant to §8-42-108, supra, claimant is entitled to a discretionary award 
up to $2,000 for her serious and permanent bodily disfigurement which is 
normally exposed to public view.  Considering the size, placement, and general 
appearance of claimant's  scarring, the ALJ concludes claimant is entitled to 
disfigurement benefits in the amount of $1,200.00, payable in one lump sum.

The Judge concludes insurer should pay claimant an award of 
disfigurement benefits in the amount of $1,200.00, payable in one lump sum.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Insurer shall pay claimant PPD benefits based upon Dr. Jernigan’s 
rating of 42% of the right upper extremity.

2. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

3. Insurer shall provide claimant Grover-type medical benefits 
reasonably necessary to prevent further deterioration of her right shoulder 
condition.

4. Insurer shall pay claimant an award of disfigurement benefits in the 
amount of $1,200.00, payable in one lump sum.  Insurer may credit any previous 
payment of disfigurement benefits against this award.

5. Issues not expressly decided herein are reserved to the parties for 
future determination.

DATED:  __March 17, 2009__

Michael E. Harr,
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-662-476

ISSUES

 The issues determined herein are petition to reopen and temporary total 
disability (“TTD”) benefits.

FINDINGS OF FACT

1.On June 6, 2005, claimant suffered an admitted industrial injury to his 
right ankle.  Dr. Ogrodnick was the primary authorized treating physician.

2.On September 13, 2005, Dr. O’Brien performed right ankle ligament 
reconstruction surgery.

3.On February 27, 2007, Dr. O’Brien performed an allograft bone graft 
surgery.  This surgery required surgical fracture of the fibula.

4.On June 5, 2007, Dr. O’Brien performed a third surgery to remove 
hardware and to irrigate and debride the right ankle due to an infection.

5.On September 26, 2007, Dr. O’Brien reexamined claimant and noted 
that he was doing well.  Dr. O’Brien recommended reexamination in six months 
for repeat imaging studies and to consider determination of maximum medical 
improvement (“MMI”).

6.On October 17, 2007, Dr. Ogrodnick reexamined claimant and 
determined that claimant was  at MMI with permanent impairment of 21% of the 
lower extremity.  At that time, claimant was pain-free at rest, but he suffered pain 
after standing for 5-10 minutes.  Claimant was using a cane in case he had to 
lean on it to stand.  Claimant reported carrying 50-pound cedar panels  and felt 
ankle discomfort.  Dr. Ogrodnick discharged claimant with an instruction to follow 
up with Dr. O’Brien in six months.  Dr. Ogrodnick imposed restrictions of lifting to 
50 pounds, standing 10 minutes per hour, and walking 40 minutes per hour.

7.On October 22, 2007, the insurer filed a final admission of liability 
(“FAL”), terminating TTD benefits October 16, 2007, admitting for permanent 
disability benefits, and admitting for post-MMI medical benefits.  The FAL notified 
claimant the claim would close if he did not file an objection, request a Division 
Independent Medical Examination, and apply for hearing.  Claimant did not file 
an objection to the FAL.

8.On December 11, 2007, claimant returned to work as a handyman for 
Kunau Drilling.  Claimant began to experience increasing instability, pain, and 



swelling in the right ankle.  In January 2008, he contacted Dr. O’Brien’s office to 
accelerate the six-month reexamination.

9.On January 8, 2008, claimant filed a petition to reopen his  claim based 
upon error or mistake.

10.On February 1, 2008, claimant underwent a magnetic resonance image 
(“MRI”) scan, which showed healing bone and chondral surface from the allograft 
of the ankle, but possible nonunion of the fibula.  On February 20, 2008, Dr. 
O’Brien reexamined claimant and obtained x-rays that showed areas of fibular 
osteotomy that are incompletely united.  Dr. O’Brien referred claimant for a 
computed tomography (“CT”) scan.  The February 29, 2008, CT scan showed 
nonunion of the fibula and incomplete union of the ankle allograft.

11.Claimant worked for Kunau Drilling through February 11, 2008, when 
he was unable to continue to perform the duties.  Dr. O’Brien instructed claimant 
to remain off the ankle and let it rest.

12.On March 14, 2008, Dr. O’Brien requested that the insurer preauthorize 
an open reduction surgery on the right ankle to repair the fibula nonunion.

13.On May 1, 2008, counsel for respondents  wrote to both Dr. O’Brien and 
Dr. Ogrodnick to authorize the requested surgery.  Counsel asked for the 
physicians to clarify if claimant remained at MMI and the surgery was post-MMI 
treatment.

14.On May 19, 2008, Dr. Ogrodnick replied that claimant was not at MMI.

15.The record evidence does not establish that the insurer agreed to 
reopen the claim.  The May 1, 2008, letter merely preauthorized the surgery 
request by Dr. O’Brien and asked the treating physicians  if the procedure was 
post-MMI treatment or if claimant was no longer at MMI.  The authorization of the 
specific procedure did not constitute an agreement to reopen the claim.

16.On June 17, 2008, Dr. O’Brien reexamined claimant.  X-rays showed 
that the fibula was healing.  Dr. O’Brien recommended against surgery and to let 
the fibula nonunion heal.  He referred claimant for a CT scan.  An August 27, 
2008, Dr. O’Brien noted that the CT scan showed progressive consolidation.

17.On November 12, 2008, Dr. O’Brien reexamined claimant.  An updated 
CT scan showed significant, although not full, consolidation of the osteochondral 
allograft.  The CT scan showed healing of the fibula fracture.  Dr. O’Brien 
imposed restrictions against repetitive lifting over 75 pounds, repetitive standing 
on ladders, repetitive stair climbing, or any running or high impact activities.

18.In his deposition testimony, Dr. O’Brien determined that claimant was at 
MMI as of November 12, 2008.  He explained that claimant had incomplete 



allograft consolidation as  of September 2007.  The imaging studies at that time 
did not demonstrate incomplete fibula union.  As  of February 20, 2008, claimant 
had fibula nonunion.  Dr. O’Brien explained that the fibula nonunion was probably 
due to the post-surgery infection in that area.  As of November 2008, the fibula 
had united.  The allograft site had bone union, but not chondral union.  Dr. 
O’Brien noted that sometimes the allograft never completely unites.  He felt that 
claimant was at MMI, although it was possible the allograft might further heal.

19.Claimant suffered a change of condition after MMI in October 2007.  Dr. 
O’Brien noted that claimant was risking fibula nonunion by prematurely returning 
to heavy work after the October 2007 MMI determination.  That is  precisely what 
happened.  Claimant suffered increasing right ankle symptoms and had to seek 
medical treatment.  He did not suffer a new accidental injury.  The worsening 
condition was a natural consequence of the incomplete healing of the admitted 
work injury.  Claimant has proven by a preponderance of the evidence that his 
petition to reopen should be granted to address medical and indemnity benefits.

20.Claimant has proven by a preponderance of the evidence that he 
suffered increased disability commencing February 12, 2008.  As of October 17, 
2007, claimant was released to lift to 50 pounds and engage in some limited 
standing and walking.  As of February 2008, claimant was unable to continue to 
lift 50 pounds and had to stay off his right ankle to let it heal.  As  a result of his 
work injury, claimant was unable to perform his duties as handyman and was 
temporarily totally disabled as of February 12, 2008.

CONCLUSIONS OF LAW

1. The October 22, 2007, FAL closed the claim as to all benefits 
except specific post-MMI medical benefits.  Respondents remain free to contest 
the reasonable necessity of any future post-MMI treatment. Milco Construction v. 
Cowan, 860 P.2d 539 (Colo. App. 1992).   Claimant argues that the May 1, 2008, 
letter from respondents’ counsel agreed to reopen the claim.  As found, the 
record evidence does not establish that the insurer agreed to reopen the claim.  
The authorization of the specific procedure did not constitute an agreement to 
reopen the claim.

2. Claimant petitioned to reopen the claim on the grounds of error or 
mistake.  At hearing, claimant clarified that he was seeking to reopen only based 
upon a change of condition.  Section 8-43-303(1), C.R.S., provides  that an award 
may be reopened on the ground of, inter alia, change in condition.  See Ward v. 
Ward, 928 P.2d 739 (Colo. App. 1996) (noting that change in condition has been 
construed to mean a change in the physical condition of an injured worker). 
Reopening is  appropriate when the degree of permanent disability has changed, 
or when additional medical or temporary disability benefits  are warranted. 
Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 1988).  Claimant 



has the burden of proving these requirements, see Osborne v. Industrial 
Commission, 725 P.2d 63 (Colo. App. 1986).  Claimant must prove that his 
change of condition is  the natural and proximate consequence of the industrial 
injury, without any contribution from another separate causative factor.  Vega v. 
City of Colorado Springs, W.C. No. 3-986-865 & 4-226-005 (ICAO, March 8, 
2000).  As found, claimant has proven by a preponderance of the evidence that 
he suffered a change of condition after MMI and that his claim should be 
reopened for medical and indemnity benefits.

3. Claimant was unable to return to the usual job due to the effects of 
the work injury.  Consequently, claimant is “disabled” within the meaning of 
section 8-42-105, C.R.S. and is entitled to TTD benefits.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 
(Industrial Claim Appeals Office, June 11, 1999).  Claimant is entitled to TTD 
benefits if the injury caused a disability, the disability caused claimant to leave 
work, and claimant missed more than three regular working days.  TTD benefits 
continue until the occurrence of one of the four terminating events specified in 
section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995).  TTD benefits terminated upon the MMI determination by Dr. Ogrodnick.  

4. City of Colorado Springs v. Industrial Claim Appeals Office, 954 P.
2d 637 (Colo. App. 1997) bars additional TTD benefits  upon reopening unless 
claimant demonstrates increased temporary disability since the original MMI 
date.  As found, claimant has proven by a preponderance of the evidence that he 
suffered increased disability commencing February 12, 2008.  He is entitled to 
TTD benefits from February 12, 2008, until the MMI determination by Dr. O’Brien 
on November 12, 2008.  The parties held open the issue of any temporary partial 
disability benefits.

ORDER

 It is therefore ordered that:

1. Claimant’s petition to reopen is granted.

2. The insurer shall pay to claimant TTD benefits from February 12, 
2008 through November 11, 2008, based upon the admitted average weekly 
wage.  The insurer is entitled to an offset for unemployment insurance benefits, 
pursuant to statute.

3. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future 
determination.



.DATED:  March 18, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-649-660

ISSUES

Issues to be determined by this  decision include permanent total disability 
benefits and ongoing medical benefits.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. The Claimant is now seventy years old, having been born on June 
13, 1938.  Over the Claimant’s lifetime, she has worked at different jobs 
including seasonal work picking potatoes, working as a housekeeper, 
employment with Western Forge racking tools  and running errands  and 
performing odd jobs as part of her husband’s machine shop. 

2. In August of 2004, the Claimant went to work for the Respondent-
Employer as a personal care provider.  She would work with the residents 
assisting them in activities such as bathing, changing clothes, eating and 
assisting with their laundry.  

3. On April 2, 2005, the Claimant and a second employee for the 
Respondent-Employer found a resident weighing approximately 280 
pounds lying on the floor under a table.  They attempted to lift the patient 
onto a chair.  The Claimant’s  right upper extremity was under the 
resident’s arm.  The resident slipped and fell to the floor causing the 
Claimant to experience the immediate onset of pain in her right arm.  The 
Respondents filed a General Admission of Liability on May 23, 2005 
admitting that the Claimant’s injuries arose out of and in the course of her 
employment.  The Claimant was  placed on temporary total disability 
benefits commencing on April 3, 2005. 

4. The Claimant was seen on April 7, 2005 by a physician’s assistant, 
Alfred Schultz.  At that time, the Claimant gave a history of pain and 
limited range of motion in the right shoulder with some occasional tingling 



in the fingers of the right hand.  She was tender to palpation around the 
right shoulder and into the right trapezial shelf area.  The Claimant 
underwent an MRI on April 11, 2005 and was then seen by Dr. Martin 
Kiernan on April 13, 2005.  At the time of his examination, the Claimant 
demonstrated restrictions in range of motion in the right shoulder and had 
significant pain over the right AC joint.  Dr. Kiernan recommended physical 
therapy and the Claimant underwent an injection at the AC joint.  

5. The Claimant was referred to Dr. James Duffey, an orthopedic 
surgeon on April 25, 2005.  The Claimant continued under the care of both 
Dr. Kiernan and Dr. Duffey.  On June 9, 2005, the Claimant underwent 
surgery to repair the right shoulder with Dr. Duffey.  

6. Following surgery, the Claimant remained off work and received 
temporary total disability benefits through September 19, 2005.  She then 
returned to work in a light-duty position from September 20, 2005 through 
November 9, 2005.  During this period, the Claimant also came under the 
care of Dr. William Griffis.  In his  report of November 9, 2005, he indicated 
the Claimant had chronic right shoulder strain and right cubital tunnel 
syndrome.  He noted the Claimant was approaching maximum medical 
improvement.  During this time, the Claimant also continued to treat with 
Dr. Kiernan for a number of problems with the right upper extremity and for 
what the Claimant described as compensatory problems with the left 
upper extremity.  Dr. Kiernan indicated in his report of November 28, 2005 
that the Claimant was not yet at maximum medical improvement. 

7. On February 10, 2006, the Respondents filed a Final Admission of 
Liability admitting for a permanent partial impairment rating of 20 percent 
of the right upper extremity and an MMI date of January 6, 2006.  The FA 
was based on a report from Dr. Griffis  dated January 6, 2006.  In that 
report, the doctor found that the Claimant had an 11 percent restriction in 
range of motion at the right shoulder and an additional 10 percent 
impairment for rotator cuff impingement, including surgery.  The doctor 
also indicated that the Claimant had need for maintenance care and 
treatment which included doctor visits and medications including Ultram.  

8. The Claimant challenged the February 10, 2006 Final Admission and 
was seen by Dr. Timothy V. Sandell for a Division Independent Medical 
Examination on June 16, 2006.  Dr. Sandell found that the Claimant was not 
at maximum medical improvement and recommended a repeat EMG study.  
The doctor found that the right shoulder and right upper extremity problems 
were causally related to the industrial injuries  but the Claimant’s left upper 
extremity symptoms were not related to the original injury.  At the time of his 
examination, Dr. Sandell found that the Claimant was restricted to five 
pounds lifting and occasional overhead reaching.  He indicated the Claimant 
had no restrictions regarding sitting, standing, walking, bending, squatting, 



climbing and kneeling.  Based on the DIME report, the Respondents filed a 
General Admission of Liability on July 28, 2006 removing the Claimant from 
MMI status and reinstating TTD benefits effective January 6, 2006.  

9. Claimant was referred to Dr. Allan Bach for the Claimant’s ongoing 
right upper extremity problem, who saw the Claimant on August 21, 2006.  
At that time, the Claimant showed a full range of motion of both shoulders, 
elbows and wrists.  He also noted that the Claimant had developed 
paresthesias of the ulnar nerve distribution of the right arm.  Dr. Bach 
performed a right subcutaneous transposition of the ulnar nerve on 
November 14, 2006.  In a report dated September 5, 2007, Dr. Griffis found 
that the Claimant continued to complain of chronic right elbow and right 
shoulder pain.  He indicated that the Claimant had reached maximum 
medical improvement.  In a follow up report of September 12, 2007, he gave 
the Claimant a 20 percent right upper extremity rating for the right ulnar 
nerve problem.  He combined this rating with his previous  right shoulder 
rating giving the Claimant a 36 percent right upper extremity impairment 
rating.  He noted that the Claimant had undergone a functional capacity 
evaluation which indicated the Claimant could work in less than a sedentary 
level.  It was Dr. Griffis’ opinion that the Claimant could not return to work as 
she was unable to use her right upper extremity.  

10. The Claimant returned to Dr. Sandell for a follow up DIME on 
November 14, 2007.  It was the doctor’s impression that the Claimant 
continued to experience chronic right shoulder pain and was also 
experiencing right cubital tunnel syndrome. He agreed with Dr. Griffis’ MMI 
date and gave the Claimant a 41 percent upper extremity rating.  He 
indicated that this was one hundred percent related to her April 2, 2005 
injuries.  Dr. Sandell did not address  work restrictions  for the Claimant at the 
time she reached MMI. The Respondents then filed a Final Admission of 
Liability on January 9, 2008 based on Dr. Sandell’s DIME report.  

11. On April 7, 2008, Dr. Henry Roth saw the Claimant at the request of 
the Respondents.  In his  report, the doctor found the Claimant was suffering 
from right upper quarter and right arm pain syndrome of medically 
undetermined etiology.  He agreed that the Claimant was at maximum 
medical improvement as of September 12, 2007 as he did not feel it was 
reasonable to anticipate that further medical treatment would be of benefit to 
the Claimant.  In addressing the Claimant’s  work restrictions, he indicated 
that the Claimant had no tissue pathology at risk from activity.  The doctor 
indicated that the functional capacity evaluation did not provide any 
information that was not already known by clinical examination and that it 
only demonstrated what the Claimant was willing to do at the time of the 
testing.  He found that there was no physiologic correlation with any of the 
measurements obtained at the FCE.  Dr. Roth did indicate that the Claimant 
had no postural limitations and repetitive motion was acceptable.  He did 



indicate the Claimant should avoid monotonous rapid cycle repetitive hand 
activity.  

12. After receiving additional medical reports  concerning the Claimant’s 
care and treatment prior to the date of her industrial injuries and also reports 
from Dr. Duffey, Dr. Roth issued a supplemental report on June 13, 2008.  
He noted that while the Claimant described her April 2, 2005 injuries  as a 
new problem, that the records indicate that the Claimant had pain in her 
right shoulder, which was long standing, and a pre-existing disorder.  In 
addition to prior problems with the right shoulder, the Claimant suffered from 
diabetes and it was Dr. Roth’s opinion that the stiffness, loss of motion and 
worsening motion seen throughout the course of the Claimant’s  care was, 
with medical probability, related to uncontrolled diabetes.  The MRI findings 
in Claimant’s right shoulder reflected long standing degenerative process 
and the dramatic loss of motion in the right shoulder was not consistent with 
an acute strain nor with a rotator cuff or AC joint strain.  Rather, the severe 
loss of motion and the Claimant’s clinical course in the right shoulder are 
ordinary and common, for both age related rotator cuff disease and 
specifically for uncontrolled diabetes.  In his follow up report, Dr. Roth did 
not change the earlier restrictions he had placed on the Claimant based on 
her overall condition. 

13. The Claimant was seen at Hands On Therapy for a functional 
capacity evaluation on October 18, 2008.  The report indicates that the 
Claimant was unable to return to any of her previous jobs and that she 
would need to return to jobs where her carrying and lifting was less than ten 
pounds.  The report noted additional restrictions on the Claimant’s ability to 
return to work.  

14. Prior to the Claimant’s work-related injuries, she had experienced a 
number of prior problems including being insulin dependent for diabetes 
since 1995.  In a report signed by Lara Morris and Dr. Joshi on January 17, 
2003, it lists a number of conditions including uncontrolled diabetes  mellitus 
type II.  In a follow up report dated April 18, 2003, the impression section 
indicated that the Claimant was suffering from bilateral shoulder pain in 
addition to poorly controlled diabetes.  The report indicates that the 
Claimant had been seen in the past for her chronic bilateral shoulder pain 
by Dr. Fitzgerald and that she would like to return to him again and try 
injections for this condition.  The Claimant continued to be seen by Ms. 
Morris  for a number of conditions, including uncontrolled diabetes.  The 
medical reports indicate that the Claimant was also seen by Dr. Joshi or 
other physicians at that clinic.  The Claimant denies having been seen by 
Dr. Joshi.  Eventually, the Claimant was referred by Ms. Morris to Dr. Hanley 
to treat the diabetic condition.  The report signed by Ms. Morris and Dr. Joshi 
on January 7, 2005 characterizes  the Claimant’s diabetes as uncontrolled in 
the past. 



15. The Claimant stated that she now lives alone since her husband 
passed.  She now cleans  her own home, cooks, washes her clothes and 
does some ironing.  She indicates that after she works ten to fifteen minutes 
her right shoulder starts to hurt.  The Claimant indicates that she does her 
own shopping but needs to use her left hand to get the groceries  from the 
car into the house.  The Claimant also stated that prior to April 2, 2005, she 
had never had any problems with her right shoulder.  

16. The records contain a video taken of the Claimant on November 9, 
2007.  The video shows the Claimant swinging her right arm in a normal 
fashion while she is ambulating.  She uses both hands  to push a cart after 
exiting a store.  The Claimant does a number of activities with only her right 
hand including placing her purse over her right shoulder, pushing a cart 
forward with only her right hand, using the right hand to open the tailgate of 
her vehicle and to lift items out of the grocery cart and place them into her 
vehicle.  The Claimant also reaches overhead with her right arm to pull the 
tailgate down and close the back door of the vehicle.  The Claimant also 
uses her right hand to talk on a phone, to assist in driving her vehicle and to 
open and close the door to the vehicle.  

17. In the final analysis the ALJ concludes that the video of the Claimant 
does  not reveal Claimant doing anything other than normal activities within 
her given restrictions.

18. The Claimant was seen at the request of her attorney by a vocational 
rehabilitation counselor, Michael Fitzgibbons.  In his report and during his 
testimony, Mr. Fitzgibbons stated that it was his opinion that the Claimant 
was unable to return to the work force in any capacity.  In his report of March 
30, 2008, he reviewed the Claimant’s education and work background, as 
well as  outlining her medical care and treatment to date.  He noted that the 
Claimant’s treating physician, Dr. Griffis, has indicated that the Claimant 
was able to perform less than sedentary employment without using her 
dominant right upper extremity.  However, since Dr. Griffis had opined that 
the Claimant was unable to return to the work force, he indicated that as a 
vocational counselor he could not countermand him.  During his testimony, 
Mr. Fitzgibbons also reviewed a number of the positions identified by David 
Zierk as appropriate work situations for the Claimant.  It was his opinion that 
none of these positions would allow the Claimant to return to the work 
force.  After reviewing the video, it was Mr. Fitzgibbons opinion that the 
Claimant did not demonstrate any actions that were outside of the 
restrictions she was given by the functional capacity evaluation.

19. The Claimant was seen by David Zierk, a vocational rehabilitation 
counselor at the request of the Respondents.  Dr. Zierk stated that he had 
reviewed the medical records, met with the Claimant and also performed 



labor market research in the area where the Claimant lived to determine if 
the Claimant could return to the work force.  He noted that there were 
differences of opinion between Claimant’s treating physicians, including Dr. 
Griffis, and the opinion of Dr. Roth on what the appropriate work restrictions 
were for the Claimant.  If the Claimant’s work restrictions were as outlined by 
Dr. Griffis, he felt the Claimant could not return to the work force.  However, if 
the Claimant was able to work up to the restrictions outlined by Dr. Roth, it 
was his opinion that there were jobs available for the Claimant and that she 
could return to the work force working within her restrictions.  His labor 
market survey and employer contacts identified jobs as a cashier, hostess, 
greeter, parking lot attendant and working in a fitting room.  He found that 
there were jobs available that would be consistent with the Claimant’s 
human factors  and work restrictions as outlined by Dr. Roth.  During his 
interview of the Claimant, she had indicated that her ability to use her right 
hand and upper extremity was severely limited.  He noted that the video 
tape showed significant discrepancies between reported restrictions and 
what she demonstrated when she was not being observed on the video.  

20. Dr. William Griffis is now the Claimant’s  primary treating physician.  
He now sees the Claimant every one to two months.  He indicates that the 
Claimant is  coherent and understands what they talk about during his 
examination.  She continues to complain of pain throughout the day, which 
is  increased with activities.  He feels the Claimant will continue to need to 
return to the doctor every few months and that she should continue to take 
OxyContin for her pain.  It was his  opinion that the Claimant’s continued 
symptoms in the right shoulder and right upper extremity were related to the 
work injuries.  He did not feel that they were secondary to the diabetes  but 
he admitted he did not know if there was a period of time prior to her injuries 
when the diabetic condition was uncontrolled.  He also feels that the 
Claimant is  unable to work but stated that he never assigned specific 
restrictions.  He did opine that Claimant is  only capable at working at a less 
than sedentary level. In commenting on the surveillance tape, he indicated 
that the Claimant demonstrated a greater range of motion and more flexion 
than she normally shows but he did not feel there was enough on the video 
to decide that the Claimant was faking her injury. 

21. Dr. Henry Roth testified that, based on the Claimant’s overall medical 
presentation, that her current restrictions were not due to the Claimant’s 
work-related injuries but were as the result of her long standing uncontrolled 
diabetes.  Diabetics have a higher percentage than the rest of the population 
in developing adhesive capsulitis or other conditions which would result in 
the restricted movement and pain experienced by the Claimant in her right 
shoulder and right upper extremity.  As a result, it was his opinion that the 
Claimant was not experiencing any restrictions in her work activities 
secondary to her work injuries but as the result of adhesive capsulitis 
developed as  a result of the diabetic condition.  It remained his opinion that 



the Claimant’s restrictions on the right shoulder and right upper extremity 
remained the same as  those outlined in his report of April 7, 2008.  In 
commenting on the video, Dr. Roth noted that, at the time of his 
examination, the Claimant had indicated she had no effective use of the 
right upper extremity and that the simplest of tasks caused her to develop 
increased pain in the right shoulder and upper extremity.  She also stated 
that she was significantly limited in her ability to raise or move her right 
upper extremity and that she could not even open a heavy door with her 
right hand and that she protected her right arm during the examination and 
had no arm swing with ambulation.  Dr. Roth stated that the video showed 
the Claimant engaged in activities that were inconsistent with the history 
given to him and other doctors who have treated the Claimant.  He noted 
that the Claimant had a normal arm swing on the right when ambulating and 
that she used her right upper extremity for gripping and placing materials in 
the car.  She also used the right arm to open and close doors, to talk on the 
telephone and did not show any preference for use of the right arm over the 
left arm while performing the activities shown on the video.

22. Based upon a totality of the evidence the ALJ concludes that the 
opinion of Dr. Roth is  less credible and less evidence based than that of Dr. 
Griffis and Dr. Sandell.  The ALJ concludes that Claimant’s current right 
upper extremity condition is more likely than not proximately caused by the 
work injury of April 2, 2005.

23. Based upon Claimant’s current condition as found by the ALJ above, 
even the Respondent-Insurer’s  vocational expert agrees that the Claimant 
is  permanently disabled and unable to earn any wage at her most recent or 
any other employment.

24. Claimant’s vocational expert also opines that Claimant is unable to 
earn any wage at her most recent or any other employment.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ draws the following 
Conclusions of Law: 

1. The purpose of the Workers’ Compensation Act of Colorado (Act) 
Section 8-40-101, et seq. C.R.S. (2004), is  to assure the quick and efficient 
delivery of disability and medical benefits to injured workers at a reasonable 
cost to employers, without the necessity of litigation.  Section 8-40-102(1), 
supra.  Claimant in this  case shoulders the burden of proving by a 
preponderance of the evidence that she is  suffering from work restrictions 
that prevent her from earning any wage at the same or other employment.  
See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance 



of the evidence is that which leads the trier of fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers’ compensation 
case must be interpreted neutrally, neither in favor of the rights of Claimant 
nor in favor of the rights of Respondents.  Section 8-43-201, supra.

2. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witnesses’ testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; 
whether the testimony has been contradicted; and bias, prejudice or 
interests.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936).  A workers’ compensation case is  decided on its merits.  
Section 8-43-201, supra.  The ALJ’s factual findings concern only evidence 
that is dispositive of the issues involved.  The ALJ has not addressed every 
piece of evidence that might lead to a conflicting conclusion and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. The Claimant suffered admitted industrial injuries arising out of her 
employment with the Respondent-Employer on April 2, 2005.  The injuries 
involved her right shoulder and right upper extremity.  The Respondent-
Insurer filed a Final Admission of Liability awarding the Claimant 
permanent partial disability benefits  of 41 percent of the upper extremity 
based on the report of the Division IME examiner, Dr. Sandell.  The 
Claimant now alleges to be permanently totally disabled as a result of this 
injury.  

4. Taking into account all evidence contained in the record, it is found 
that the Claimant has carried her burden of proof to establish by a 
preponderance of the evidence that her work-related injuries to her upper 
right extremity prevent her from earning any wage in the same or other 
employment.  The testimony of Dr. Griffis  and the reports of the Claimant’s 
treating physicians differ from the testimony and report of Dr. Roth 
concerning the Claimant’s ability to return to the work force and what 
specific restrictions  should be placed on the Claimant.  The report of Dr. 
Sandell establishes  that the Claimant had a permanent partial impairment 
rating of 41 percent of the right upper extremity, but his report did not 
address restrictions at the point of MMI.  He did opine that Claimant’s upper 
right extremity condition was caused by the work injury and that no 
apportionment was appropriate.  Dr. Griffis opined that Claimant’s  right 
upper extremity condition was caused by the work injury and that Claimant 
could work only at a less than sedentary level of work and ultimately opined 
that Claimant was  unable to return to work because of this injury. Taking into 
account all medical evidence in the record, it is  found that Dr. Roth’s 
opinions are not as credible or persuasive as to the Claimant’s restrictions 



from her overall condition in the right shoulder and right upper extremity.  
The videotape taken on November 9, 2007 shows the Claimant engaged in 
activities  that are not inconsistent with the history given to the various 
physicians who treated or examined her in the case.  

5. Mr. Fitzgibbons has testified that the Claimant’s restrictions would 
prevent her from returning to work in any capacity.  In his  written report, he 
indicates that he cannot contradict Dr. Griffis’ opinion that the Claimant is 
unable to return to the work force.  However, David Zierk has testified as to 
the Claimant’s ability to return to work under the restrictions placed upon the 
Claimant by Dr. Griffis and the other treating physicians and under the work 
restrictions placed upon the Claimant by Dr. Roth.  Utilizing the restrictions 
from Dr. Roth, Dr. Zierk has identified various positions that the Claimant 
could perform within these restrictions.  However, he agrees that Claimant is 
unable to earn any wage at her previous or any employment if he were 
basing the opinion on the opinion of Dr. Griffis.  As found, the ALJ concludes 
that Dr. Griffis’ opinion is the most credible.  

6. The ALJ concludes that the Claimant is unable to earn any wage at 
her most recent or any employment as a result of her industrial injury of April 
2, 2005

7. With reference to the Claimant’s ongoing medical care, Dr. Griffis 
believes the Claimant should return for office visits every several months 
and that it is  appropriate for her to take OxyContin for her condition.  Dr. 
Roth had opined in several medical reports that it would be more appropriate 
for the Claimant to control her ongoing condition with over-the-counter 
medications  to include Ibuprofen and Tylenol.  Based on the overall 
evidence contained in the record, it is found that the Claimant has 
established that she is entitled to ongoing medical care and treatment, post-
MMI, to maintain her condition.  

ORDER

 It is therefore ordered that:

1.Respondent-Insurer is responsible for compensating Claimant in 
accordance with the Workers’ Compensation Act of Colorado for her work related 
permanent total disability resulting from her April 2, 2005 injury.

2.Claimant is entitled to ongoing medical care and treatment, post-MMI, for 
care and treatment that is authorized, reasonable/necessary and casually related to 
her industrial injuries. 

3.The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

4.All matters not determined herein are reserved for future determination.



DATE: March 19, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-743-496

ISSUES

The issues to be determined at hearing included temporary disability 
benefits from June 20, 2007 through June 25, 2007 and from July 24, 2007 and 
ongoing, and medical authorization for treatment Claimant is requesting in 
Colorado, including mileage for that treatment.  Respondent endorsed the 
affirmative defense that Claimant was responsible for her termination of 
employment.

The parties represent that they have stipulated to an average weekly 
wage of $581.72 for the date of injury, June 1, 2007.  The parties  further stipulate 
that Claimant’s average weekly wage increased as of July 1, 2007 to $665.38 
due to the replacement cost of health insurance and dental insurance. 

FINDINGS OF FACT

 1. Claimant began her employment with Respondent on or about 
January 8, 2007 in a conditional manufacturing position.  Claimant suffered an 
admitted injury on June 1, 2007 to her right knee and shoulder when she tripped 
and fell while walking between two pallets.

 2. Claimant originally sought medical treatment with an urgent care 
facility before reporting to the company physician, Dr. Thompson, on June 4, 
2007.  Dr. Thompson diagnosed the Claimant with a contusion of the right knee 
and a contusion of the right shoulder and arm.  Dr. Thompson released Claimant 
to return to work without restrictions.  Claimant returned to Dr. Thompson on 
June 5, 2007 with complaints that her symptoms had worsened following her 
work shift.  Dr. Thompson provided Claimant with work restrictions  of no lifting 
greater than 15 pounds and no repetitive bending, twisting, kneeling or squatting.

 3. Claimant followed up with Dr. Thompson on June 12, 2007 at which 
time Dr. Thompson noted that Claimant’s condition was improving.  Dr. 
Thompson continued Claimant on the same 15-pound work restrictions.  
Claimant was re-evaluated by Dr. Thompson on June 15, 2007 with complaints  of 
worsening symptoms.  While Dr. Thompson’s records indicate that Claimant was 



released to return to work without restrictions, Dr. Thompson indicated in his 
notes that Claimant’s work restrictions were to remain the same.  Dr. Thompson 
released the Claimant to return to work without restrictions at the next 
appointment, June 26, 2007.  The ALJ finds that it is  more probable that Dr. 
Thompson intended for Claimant’s work restrictions of lifting no greater than 15 
pounds to remain in place until the June 26, 2007 appointment.

 4. Claimant returned to work with the lifting restriction in a position as 
a Handler.  The Handler position included training on and operation of a forklift.  
Initially Claimant testified she did not feel safe operating a forklift because other 
forklift drivers occasionally ran stop signs.  She admitted her fear was not based 
on one of Dr. Thompson’s physical restrictions.  Later Claimant testified that she 
was uncomfortable driving a forklift because she was on her feet for extended 
periods.  She admitted there were no restrictions against constant standing.  
Later Claimant testified she was uncomfortable operating a forklift because she 
could get bumped and that would be bad for her back.  She admitted that she 
was never bumped but saw another employee in a lift get bumped one time in 
the almost six months she worked for Employer.  Finally, Claimant testified that 
driving a forklift required repetitive bending and twisting and that picking up trash 
required repetitive bending and twisting.  On cross-examination, however, 
Claimant admitted that she could operate the forklift without the need to 
“repetitively bend or twist” her back.  She could face forward while driving 
forward, face sideways if she chose to look both forward and back, or face 
backward while driving backwards.  There was no need to repetitively twist her 
back operating the forklift.  Also, occasionally Claimant bent to pick up trash, 
however, most was in a large bin.    Claimant testified that she spoke to her 
supervisors regarding this light duty assignment because she did not feel safe 
operating the forklift.  Claimant contends that the operation of the forklift involves 
duties that are outside of her work restrictions from Dr. Thompson.  This ALJ is 
not persuaded.  

 5. Claimant’s supervisor, Karen Cervantes testified that on or about 
June 13, 2007, Claimant refused to be trained in the operation of the forklift.  
Claimant told her supervisor that there were plenty of other employees who could 
perform the job of a forklift operator.  Ms. Cervantes testified that 95% of the 
employees in Claimant’s department are required to operate a forklift.  On June 
20, 2007, Ms. Cervantes advised Claimant that she needed to be trained on 
operation of the forklift.  Claimant advised Ms. Cervantes that she would not 
operate the forklift. Ms. Cervantes then terminated Claimant for refusal to 
perform one of her job functions, which Ms. Cervantes determined was within her 
restrictions.

 6.  Respondent accommodated Claimant’s restrictions with the 
Handler position and that the operation of the forklift was within Claimant’s  light 
duty restrictions provided by Dr. Thompson.  Ms. Cervantes showed that the 
operation of the forklift did not require repetitive twisting to see behind the 



operator, and did not require repetitive bending.  The testimony of Ms. Cervantes 
is  found to be credible.  The testimony of the Claimant that the light duty position 
was outside of her work restrictions is found to be not credible.  Claimant is 
responsible for termination by refusing to perform a job function that was within 
her restrictions.  Claimant is not entitled to TTD from June 20, 2007 to June 25, 
2007 and from July 24, 2007 and ongoing.

 7. Claimant continued to treat with Dr. Thompson following her 
termination.  On July 24, 2007, Dr. Thompson provided Claimant with work 
restrictions of no lifting greater than 25 pounds and to avoid repetitive bending or 
twisting at the waist.  Dr. Thompson kept these restrictions in place until October 
2007 when she moved to North Dakota.

 8. Upon moving to North Dakota, Claimant’s care was transferred to 
Dr. David Muhs.  Claimant was initially evaluated by Dr. Muhs on October 26, 
2007, which was authorized by Respondent.  Claimant was evaluated by Dr. 
Muhs on April 11, 2008 at which time she complained that her high blood 
pressure was related to her workers’ compensation injury.  Dr. Muhs noted that 
he was unable to relate her high blood pressure to her work injury which “did not 
sit well” with Claimant.

 9. Claimant returned to Colorado for an evaluation with Dr. Thompson 
on June 2, 2008.  Dr. Thompson continued the Claimant’s  work restrictions, 
including the 25-pound lifting restriction and the limitations on repeated bending 
and twisting at the waist.

 10. Claimant testified she wants to treat in Colorado.  Initially  she testified 
there were problems authorizing treatment in North Dakota.  Later she admitted that the 
adjuster authorized treatment but that a doctor would not authorize some treatment.  Also, 
Dr. Muhs billed claimant for treatment.  She admitted that the bill payment issue did not 
prevent Dr. Muhs from continuing to treat her.  Also she admitted she did not attempt to 
locate another physician in North Dakota to treat her.  Claimant testified she would need 
to travel approximately  1000 miles to Colorado and 1000 miles back to North Dakota for 
each medical appointment.  Sometimes she cannot drive because of bad weather.    

 11. Claimant’s request to regularly treat in Colorado is neither reasonable nor 
necessary.  Doctors in North Dakota are authorized to treat.  Claimant failed to present 
good cause for a change in provider.   

CONCLUSIONS OF LAW

 Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:



 1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is  that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers’ Compensation case is  decided on its 
merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

 3.  Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S. (termination 
statutes) contain identical language that provides that in cases where it is 
determined that a temporarily disabled employee is responsible for his  or her 
termination of employment, the resulting wage lost shall not be attributable to the 
on-the-job injury.   The termination statutes bar temporary total disability wage 
loss claims when the voluntary or for-cause termination of the modified 
employment causes the wage loss but not when the worsening of a prior work-
related injury causes the wage loss.  See Anderson v. Longmont Toyota, 102 P.
3d 323 (Colo. 2004).

 4. In Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 
P.3d 1061 (Colo. App. 2002), the court held that the term “responsible” 
reintroduced into the Workers’ Compensation Act the concept of “fault” applicable 
prior to PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  In this 
context “fault” requires that the Claimant must have performed some volitional 
act or exercised a degree of control over the circumstances resulting in the 
termination.  See Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 
1995) opinion after remand, 908 P.2d 1185 (Colo. App. 1995).  That 
determination must be based after an examination of the totality of the 
circumstances.  Id.  The burden of proving that Claimant was responsible for her 
termination of employment rests on Respondent.  See Colorado Springs 
Disposal v. Industrial Claim Appeals Office, supra.

 5 When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 



been contradicted; and bias, prejudice or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

 6.  The ALJ concluded that the testimony of Ms. Cervantes 
establishes that Claimant was responsible for her termination.  Claimant was 
terminated after she refused to become trained in the operation of the forklift.  
Claimant’s refusal to accept the training offered by employer that was within her 
work restrictions represents a volitional act led to Claimant’s termination.  While 
Claimant maintains that the forklift position would require constant standing, 
which would be painful to her knees, Claimant’s work restrictions did not prohibit 
this  type of work.  Claimant’s testimony that the operation of the forklift required 
repetitive twisting was refuted by Respondent who demonstrated that the position 
did not require any activities that were outside of Claimant’s work restrictions 
from Dr. Thompson.  Therefore, Claimant is  responsible for her termination and, 
consequently, not entitled to temporary disability benefits after her termination on 
June 20, 2007.

 7. The employer or insurer has the right in the first instance to select 
the physician to treat Claimant’s injuries.  Section 8-43-404(5), C.R.S.  Where the 
Claimant subsequently moves out of state, the Act contemplates that 
Respondent shall designate a treating physician in the vicinity of the Claimant’s 
new residence to provide reasonable treatment that is designed to cure and 
relieve the injured employee from the effects of the injury.  See Section 8-42-101
(1)(a), C.R.S.

 8. A claimant may seek a change of physician upon a “proper 
showing.” Section 8-43-404(5), supra; Carlson v. Industrial Claim Appeals Office, 
950 P.2d 663 (Colo. App. 1997).  Section 8-43-404(5) does not contain a specific 
definition of a “proper showing.”  Consequently, it has been held that the ALJ 
possesses broad discretionary authority to grand a change of physician 
depending on the particular circumstances of the claim.  See Yeck v. Industrial 
Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999) Szocinski v. Powderhorn 
Coal Co., W.C. No. 3-109-400 (ICAO December 14, 1998); Merrill v. Mulberry 
Inn, Inc., W.C. No. 3-949-781 (ICAO November 16, 1995).  Mere dissatisfaction 
of the claimant with the physician or other personal reasons does not compel the 
ALJ to approve a change of physician.  Pohlod v. Colorado Springs School 
District No. 11, W.C. No. 4-621-629 (ICAO May 2, 2007), citing Greager v. 
Industrial Commission, 701 P.2d 168 (Colo. App. 1985).

 9. In this  case, Claimant moved from Colorado to North Dakota in 
approximately October 2007.  Respondent, upon receiving notice of Claimant’s 
new residence, timely designated Dr. Muhs as the designated authorized treating 
physician.  Claimant’s  request to travel from North Dakota to Colorado for 
medical treatment is  hereby determined to be unreasonable. Claimant failed to 
present good cause for a change in provider.   



ORDER

 It is therefore ordered that:

 1. Claimant is  determined to be responsible for her termination of 
employment with Employer pursuant to Sections 8-42-103(1)(g) and 8-42-105(4), 
C.R.S.  Claimant’s request for temporary disability benefits from June 20, 2007 
through June 25, 2007 and from July 24, 2007 and ongoing is  denied and 
dismissed.

 2. Claimant’s request for treatment with a physician in Colorado at the 
expense of Respondent is denied and dismissed.

3. All matters not determined herein are reserved for future 
determination.

DATED:  March 19, 2009

Barbara S. Henk
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-741-537

ISSUE

Whether Claimant has produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) physician’s 
determination that she suffered a 6% whole person impairment as a result of her 
November 8, 2007 admitted industrial injury.

FINDINGS OF FACT

1. On November 8, 2007 Claimant suffered admitted industrial injuries 
to her lower back and left knee.  A broken ladder struck Claimant on the back 
during the course and scope of her employment with Employer.

2. Claimant initially received medical treatment for her injuries at the 
Boulder Community Hospital Emergency Room.  Employer subsequently referred 
Claimant to Concentra Medical Centers for treatment.  She was diagnosed with 
cervicalgia, back pain and a left knee strain.  Claimant underwent physical 
therapy and obtained medications for her injuries.



3. On November 28, 2007 Claimant underwent an MRI of her cervical 
spine.  The MRI revealed minimal degenerative changes and a disc bulge at C6-
C7.

4. Claimant continued to experience left knee pain.  On January 4, 
2008 she underwent an MRI of her left knee.  The MRI revealed a slight joint 
effusion, a partial undersurface tear and various other abnormalities.

5. On January 14, 2008 Claimant visited physical medicine specialist 
John Tobey. M.D.  In evaluating Claimant’s cervical spine, Dr. Tobey noted that 
Claimant’s pain was “entirely myofacial in nature” and she did not exhibit any 
“objective neurologic signs.”  He also explained that Claimant demonstrated 
multiple pain behaviors  and he had a “significant concern for delayed recovery.”  
Dr. Tobey offered trigger point injections and continued Claimant’s medications.  
In evaluating Claimant’s left knee, Dr. Tobey commented that Claimant had a 
knee sprain/strain and a possible meniscal tear.  However, he remarked that a 
meniscal tear is caused by a twisting maneuver and Claimant had instead 
suffered a direct force to her knee during the November 8, 2007 industrial 
incident.  Dr. Tobey also commented that, because Claimant exhibited diffuse 
pain and nonphysiologic findings, he was apprehensive about surgical 
intervention.

6. On February 11, 2008 Claimant underwent an independent medical 
examination with A.C. Lotman, M.D.  Dr. Lotman reviewed Claimant’s medical 
records and conducted a physical examination.  He examined Claimant’s left 
knee and determined that there was  “no clinical alignment abnormality.  No 
effusion.  Negative meniscal signs.  No instability.”  Dr. Lotman summarized that 
Claimant had “several signs of exaggerated pain behaviors and no real objective 
findings.”  Nevertheless, he noted that Claimant had x-ray evidence of pre-
existing conditions to her neck and thoracolumbar spine.  Dr. Lotman concluded 
that it was unlikely that Claimant would have any permanent partial disability.

7. On February 14, 2008 Authorized Treating Physician (ATP) David L. 
Orgel, M.D. placed Claimant at Maximum Medical Improvement (MMI).  He 
determined that Claimant had suffered no permanent impairment and did not 
require medical maintenance treatment.

8. Respondents filed a Final Admission of Liability (FAL) consistent 
with Dr. Orgel’s conclusions.  Claimant timely objected to the FAL and requested 
a DIME.

9. On August 11, 2008 Elizabeth A. Bisgard, M.D. performed the 
DIME.  Claimant reported that her condition had improved since she had been 
released to MMI.  Nevertheless, she explained that she continued to experience 
back and neck pain.  Range of motion testing of the cervical spine was 
inconsistent and invalid for cervical flexion, right lateral flexion, left lateral flexion 
and left rotation.  Dr. Bisgard measured Claimant’s cervical extension at 22 



degrees and her right rotation at 60 degrees.  She remarked that Claimant was 
unable to squat because of left knee pain.  However, Claimant had range of 
motion of 123 degrees in her left knee and 115 degrees in her unaffected right 
knee.

10. Dr. Bisgard diagnosed Claimant with the following: (1) cervical 
strain with persistent pain; (2) a knee strain that had resolved; (3) a back strain 
that had resolved and (4) carpal tunnel syndrome that was not related to her 
industrial injuries.  She agreed with Dr. Orgel that Claimant had reached MMI on 
February 14, 2008.  Dr. Bisgard remarked that Dr. Orgel could not calculate an 
impairment rating based on Claimant’s “nonphysiologic findings,” but that 
Claimant’s symptoms had subsequently “localized and subsided.”  She thus 
assigned Claimant a 2% impairment rating for range of motion loss  that consisted 
of 1% for loss of cervical extension and 1% for loss of right rotation.  Dr. Bisgard 
also assigned Claimant a 4% impairment rating for a specific disorder of the 
cervical spine under Table 53.  She concluded that Claimant had therefore 
suffered a 6% whole person impairment rating as a result of the November 8, 
2007 industrial incident.

11. On January 14, 2009 John S. Hughes, M.D. conducted an 
independent medical examination of Claimant.  In addressing Claimant’s left 
knee, Dr. Hughes remarked that Dr. Bisgard did not have the radiologist’s  report 
of the left knee MRI scan, obtained limited and “somewhat deceptive information 
from one of Dr. Orgel’s reports” and did not appear to have completely assessed 
Claimant’s left knee.  Although Claimant exhibited similar left and right knee 
flexion, Dr. Hughes noted that she had a clear manifestation of “patellofemoral 
chondromalacia” and a “different pathology” in the left knee.  He thus assigned 
Claimant a 10% specific disorder impairment rating for her left knee under Table 
40.  The 10% lower extremity impairment rating converted to a 4% whole person 
rating.

12. Dr. Hughes  agreed with Dr. Bisgard that Claimant’s cervical spine 
condition had stabilized and assigned her a 4% whole person impairment rating 
for a specific disorder under Table 53.  He also commented that Claimant 
exhibited valid range of motion deficits  in her cervical spine that warranted a 6% 
whole person impairment.  Dr. Hughes thus determined that Claimant suffered a 
14% whole person impairment as a result of the November 8, 2007 industrial 
incident.

13. Claimant has failed to produce clear and convincing evidence to 
overcome Dr. Bisgard’s determination that she did not suffer any permanent 
impairment to her left knee.  After performing a physical examination, Dr. Bisgard 
determined that Claimant’s left knee strain had resolved and that she did not 
suffer any range of motion deficits  in her left knee.  Similarly to Dr. Bisgard, 
Claimant’s treating physicians also concluded that Claimant had not suffered any 
permanent impairment to her left knee.  Dr. Tobey commented that Claimant had 



a possible meniscus tear in her left knee but expressed concern about whether 
the industrial incident caused any tear.  Dr. Lotman examined Claimant’s left 
knee and explained that there was no clinical alignment abnormality, negative 
meniscal signs and no instability.  Finally, ATP Dr. Orgel determined that Claimant 
had reached MMI on February 14, 2008 with no permanent impairment.  In 
contrast, Dr. Hughes remarked that Dr. Bisgard failed to review Claimant’s left 
knee MRI scan and did not completely assess  Claimant’s left knee.  He thus 
assigned Claimant a 4% whole person impairment rating for her left knee.  Dr. 
Hughes’ conclusion constitutes  a mere difference of medical opinion and conflicts 
with substantial evidence in the record supporting Dr. Bisgard’s  determination 
that Claimant did not suffer any permanent impairment to her left knee.

14. Claimant has failed to produce clear and convincing evidence to 
overcome Dr. Bisgard’s determination that she suffered a 2% range of motion 
impairment to her cervical spine.  Section 3.3 of the AMA Guides grants a DIME 
physician discretion to reexamine a claimant at a later date or disqualify invalid 
range of motion measurements.  Dr. Bisgard explained that range of motion 
testing on Claimant’s cervical spine was inconsistent and invalid for cervical 
flexion, right lateral flexion, left lateral flexion and left rotation.  She thus assigned 
Claimant a 2% impairment rating for cervical spine range of motion loss that 
consisted of 1% for loss  of cervical extension and 1% for loss of right rotation.  
Although Dr. Hughes concluded that Claimant exhibited valid range of motion 
deficits for her cervical spine warranting a 6% whole person impairment rating, 
his determination is simply a difference of medical opinion.  Dr. Hughes’ opinion 
thus does not constitute unmistakable evidence establishing that Dr. Bisgard’s 
cervical spine impairment determination is incorrect.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  §8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 
(Colo. App. 2004).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 



contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

 4. A DIME physician's  findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  
§8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 
261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is evidence that 
demonstrates that it is  “highly probable” the DIME physician's  rating is  incorrect.  
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  
1998).  In other words, to overcome a DIME physician's opinion, “there must be 
evidence establishing that the DIME physician's determination is incorrect and 
this  evidence must be unmistakable and free from serious or substantial doubt.”  
Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  The mere 
difference of medical opinion does not constitute clear and convincing evidence 
to overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head 
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz v. 
Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000).

 5. A DIME physician is required to rate a claimant’s  impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial 
Claim Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, 
deviations from the AMA Guides do not mandate that the DIME physician’s 
impairment rating was incorrect.  In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 
13, 2006).  Instead, the ALJ may consider a technical deviation from the AMA 
Guides in determining the weight to be accorded the DIME physician’s findings.  
Id.  Whether the DIME physician properly applied the AMA Guides to determine 
an impairment rating is generally a question of fact for the ALJ.  In Re Goffinett, 
W.C. No. 4-677-750 (ICAP, Apr. 16, 2008).

 6. As found, Claimant has failed to produce clear and convincing 
evidence to overcome Dr. Bisgard’s determination that she did not suffer any 
permanent impairment to her left knee.  After performing a physical examination, 
Dr. Bisgard determined that Claimant’s  left knee strain had resolved and that she 
did not suffer any range of motion deficits in her left knee.  Similarly to Dr. 
Bisgard, Claimant’s treating physicians also concluded that Claimant had not 
suffered any permanent impairment to her left knee.  Dr. Tobey commented that 
Claimant had a possible meniscus tear in her left knee but expressed concern 
about whether the industrial incident caused any tear.  Dr. Lotman examined 
Claimant’s left knee and explained that there was no clinical alignment 



abnormality, negative meniscal signs and no instability.  Finally, ATP Dr. Orgel 
determined that Claimant had reached MMI on February 14, 2008 with no 
permanent impairment.  In contrast, Dr. Hughes remarked that Dr. Bisgard failed 
to review Claimant’s  left knee MRI scan and did not completely assess 
Claimant’s left knee.  He thus assigned Claimant a 4% whole person impairment 
rating for her left knee.  Dr. Hughes’ conclusion constitutes a mere difference of 
medical opinion and conflicts with substantial evidence in the record supporting 
Dr. Bisgard’s determination that Claimant did not suffer any permanent 
impairment to her left knee.

 7. As found, Claimant has failed to produce clear and convincing 
evidence to overcome Dr. Bisgard’s determination that she suffered a 2% range 
of motion impairment to her cervical spine.  Section 3.3 of the AMA Guides grants 
a DIME physician discretion to reexamine a claimant at a later date or disqualify 
invalid range of motion measurements.  Dr. Bisgard explained that range of 
motion testing on Claimant’s cervical spine was inconsistent and invalid for 
cervical flexion, right lateral flexion, left lateral flexion and left rotation.  She thus 
assigned Claimant a 2% impairment rating for cervical spine range of motion loss 
that consisted of 1% for loss of cervical extension and 1% for loss of right 
rotation.  Although Dr. Hughes concluded that Claimant exhibited valid range of 
motion deficits for her cervical spine warranting a 6% whole person impairment 
rating, his determination is simply a difference of medical opinion.  Dr. Hughes’ 
opinion thus does  not constitute unmistakable evidence establishing that Dr. 
Bisgard’s cervical spine impairment determination is incorrect.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

Claimant suffered a 6% whole person impairment as a result of her 
November 8, 2007 admitted industrial injury.

DATED: March 19, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-627-891

ISSUES



The issues to be determined by this decision are the following:  

I. Whether or not the claimant has demonstrated that functional 
impairment secondary to her industrial occupational disease involves 
body parts outside of the schedule of impairments.

II. Whether the claimant is entitled to disfigurement benefits.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ finds as fact:

1. Claimant sustained compensable injuries to her upper extremities 
resulting in bilateral elbow medial epicondyle pain, bilateral thumb 
pain, and cervical and lumbar myofascial pain with a date of injury 
and/or onset of disability in December 2006. 

2. Claimant’s primary care physician is Dr. Jim DiNapoli.  On January 
24, 2007, Dr. DiNapoli evaluated Claimant for bilateral elbow medial 
epicondyle pain, right thumb extensor pain and cervical myofascial 
pain associated with keyboarding, mouse use, and phone use at 
work.  On examination Claimant had mild tenderness noted in the 
trapezius areas bilaterally, right greater than left.  Minimal 
tenderness was noted at the elbow lateral epicondyles and at right 
thumb extensors.  

3. On March 7, 2007, Claimant followed up with Dr. DiNapoli.  
Claimant reported that her neck and back pain had resolved with 
ergonomic change and treatment.  On exam, Claimant’s  cervical 
spine had full range of motion.  There was no tenderness or muscle 
spasm.  Only complaints at this time related to Claimant’s elbow 
medial epicondyles and right thumb extensors.  Dr. DiNapoli 
assessed that Claimant’s cervical myofascial pain had resolved as 
of this date.  

4. On May 16, 2007, Dr. DiNapoli referred Claimant for evaluation with 
Dr. Eric Ridings.  Claimant prepared a patient history form, 
including a pain diagram.  While this  pain diagram included 
symptoms involving both upper extremities, bilateral lower 
extremities including toes and feet, there was no indication of any 
symptoms reported by the Claimant beyond and/or proximal to her 
shoulders.   

5. Throughout Claimants treatment with Dr. Ridings which concluded 
on or about February 6, 2008, Claimant did not mention any pain or 



symptoms that are not on the schedule of injuries or proximal to 
Claimant’s bilateral shoulders.  All other pain diagrams completed 
by Claimant for Dr. Ridings failed to report any symptoms involving 
the cervical, trapezius or structures proximal to Claimant’s 
shoulders. 

6. Claimant continued to treat with Dr. DiNapoli through April 2008.  All 
medical records submitted into evidence fail to document any 
continued or persistent cervical symptoms or pain.  The medical 
records from Dr. DiNapoli through April 2008 fail to mention any 
pain or symptoms not on the schedule of injuries or proximal to the 
shoulder. 

7. On April 3, 2008, Claimant was referred to Brad Bingham, D.C. for 
persistent left upper extremity complaints.  On this date, Claimant 
indicated to Dr. Bingham that she had some extension of pain into 
the upper arm area but no pain beyond the level of her shoulder.  

8. Dr. DiNapoli saw Claimant on July 16, 2008.  Dr. DiNapoli indicated 
that Claimant had achieved MMI on June 25, 2008.  Dr. DiNapoli 
issued a 23% hand impairment that encompasses a 21% upper 
extremity impairment, which converts to a 13% whole person 
impairment for Claimant’s right thumb, IPJ, MPJ and CMCJ.  For 
Claimant’s left elbow impairment, Dr. DiNapoli used the cumulative 
trauma disorders matrix, resulting in a 10% left upper extremity 
permanent impairment, converted to 6% whole person.  Dr. 
DiNapoli did not document on his  impairment rating report that 
Claimant complained of any symptoms involving her cervical spine 
and/or proximal to her shoulders.  Dr. DiNapoli did not provide an 
impairment rating for Claimant’s work related, resolved cervical and 
lumbar myofascial pain complaints.

9. On August 6, 2008, respondents  filed a Final Admission of Liability, 
admitting to the 23% hand impairment and 10% left upper extremity 
impairment issued by Dr. DiNapoli.  Claimant objected to the Final 
Admission of Liability contesting the issues  of permanent partial 
disability benefits  and disfigurement.  Specifically, conversion of the 
scheduled impairment to a working unit impairment.

10. The instant hearing was held on the issues of conversion of 
Claimant’s scheduled impairment ratings issued by Dr. DiNapoli to 
whole person impairment ratings and disfigurement.

11. On October 7, 2008, Claimant underwent an Independent Medical 
Examination of her own choosing with Dr. David Richman.  Dr. 
Richman agreed with Dr. DiNapoli with regards to the impairment 



rating issued for the left upper extremity and right thumb.  It is  noted 
that Dr. Richman also felt Claimant qualified for a cervical 
impairment rating as well as an additional right upper extremity 
rating involving   a diagnosis of cumulative trauma disorder.  Dr. 
Richman indicated that the cumulative trauma disorder matrix 
applied to both Claimants’ upper extremities at the elbow and that 
the right thumb was additionally rated as  separate and distinct 
diagnosis.  Dr. Richman indicated that Claimant had functional 
impairment beyond the use of her hands and arms.  Dr. Richman 
noted chronic discomfort in the neck and periscapular area, soft 
tissue in nature, which limited Claimant’s cervical range of motion.  
Dr. Richman noted that on his  examination Claimant has  muscle 
groups and a myofascial condition that are involved proximal to the 
shoulder joint including the cervical region.  

12. Dr. Richman provided testimony via evidentiary deposition.  The 
opinions expressed by Dr. Richman in his deposition were 
consistent with those provided in his Independent Medical 
Examination report.  Dr. Richman testified that Claimant had 
myofascial pain as a result of her overuse injury involving her 
bilateral upper extremities, which affected structures proximal to her 
shoulders including the scapula, trapezius and paraspinals.  Dr. 
Richman testified this would cause Claimant functional impairment 
in her neck and shoulders.  Dr. Richman again noted he felt 
Claimant had a separate permanent impairment rating for her 
cervical spine.  Dr. Richman testified that neither Claimant’s left 
medial epicondylitis or right thumb injury caused functional 
impairment proximal to Claimant’s shoulder.

13. At hearing, Claimant testified that she had pain in her shoulder and 
neck affected by lifting greater than 3 pounds.  Claimant described 
aching, pinching pain in her neck.  Claimant indicated that because 
of her right thumb injury, Claimant had to prop herself up by her 
elbow when she rose from a sitting position.  Claimant indicated 
this  hurt her shoulder.  Claimant also testified that when she got out 
of bed she had pain in her left arm and shoulder because of the 
mechanism by which she maneuvered herself from a lying to a 
standing position.  Claimant testified that her neck and shoulder 
problems were present at MMI, but that her other problems were 
greater.  Claimant testified that her weakness caused pain in her 
neck. 

14. The situs  of Claimant’s functional impairment involving her left 
upper extremity is  limited to the left elbow and upper arm.  The situs 
of Claimant’s functional impairment involving her right upper 
extremity is the right thumb.  Claimant testified that she had pain in 



her shoulders and neck getting out of her chair and from bed, as 
well as with lifting over 3 pounds.  However, these limitations are 
caused by Claimant left elbow and right thumb injuries.  There is no 
evidence that the “pain” created a functional impairment.  These 
limitations do not support the extension of functional impairment to 
include the structures proximal to the right and left shoulders.  
Claimant’s testimony is unpersuasive to support conversion.

15. There is  insufficient medical documentation of pain and symptoms 
as it pertains to the determination of whether or not Claimant’s 
impairment should extend beyond the upper extremities  and off the 
schedule of injuries.  Dr. Richman admitted that Claimant’s right 
wrist and left epicondylitis did not cause functional impairment 
proximal to the shoulder.  While Dr. Richman testified to 
involvement of structures proximal to the shoulder, these 
complaints are not documented in the medical records after 
February 2007, when Claimant’s cervical complaints resolved.  
Claimant specifically denied any symptoms proximal to her 
shoulder in her pain diagrams to Dr. Ridings  and history provided to 
Brad Bingham, D.C.  It is  noted that Dr. Richman also opined that 
Claimant qualified for permanent impairment of the cervical spine.  
On the issue of conversion, Dr. Richman’s opinion is not 
persuasive.  Additionally, to the extent that Dr. Richman does not 
agree with Dr. DiNapoli’s  assessment that Claimant’s  cervical and 
lumbar issues were resolved as of the date of MMI, Dr. DiNapoli’s 
opinion is binding, absent a division independent medical 
examination (DIME).

16. The situs of Claimant’s  functional impairment is limited to her left 
elbow and right hand and does not extend beyond these levels.  As 
such, Claimant is  only entitled to the 23% scheduled impairment 
rating for her right hand and 10% scheduled impairment rating for 
her left upper extremity, as admitted on respondents’ Final 
Admission of Liability.

17. Claimant has disfigurement of her right thumb.

18. As a result of Claimant’s disfigurement respondents shall pay 
Claimant $1,500.00.

CONCLUSIONS OF LAW

Based on the evidence presented at hearing, the ALJ makes the following 
Conclusions of Law:



1. The purpose of the Workers’ Compensation Act of Colorado (Act) 
§8-41-01, et seq., C.R.S., is to ensure the quick and efficient 
delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of litigation. 
§8-40-102(1), C.R.S.  Claimant shoulders the burden of proving 
entitlement to benefits  by a preponderance of the evidence.  
§8-43-201, C.R.S.   A preponderance of the evidence is that which 
leaves the trier-of-fact, after considering all the evidence, to find 
that a fact is more probably true than not.  Page v Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case must be interpreted neutrally, neither in favor or the rights of 
Claimant nor in favor of the rights of respondents.  §8-43-201, 
supra.  The judge’s factual findings concern only the evidence and 
inferences that are found to be dispositive of the issues involved; 
the judge has not addressed every piece of evidence and every 
inference that might lead to conflicting conclusions and has rejected 
evidence and inferences contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v Industrial Claims 
Appeals Office, 5 P.3d 385 (Colo.App. 2000).

2. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s 
testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice or interests.  See Prudential 
Insurance Co. v Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2005).  A Workers’ Compensation case is  decided on its 
merits. §8-43-201, supra.

3. Claimant is limited to a scheduled disability award under § 8-42-107
(1), C.R.S., if the injury results  in permanent medical impairment 
enumerated on the schedule of disabilities in § 8-42-107(2).  Kolar 
v. Industrial Claims Appeals Office, 122 P .3d 1075, 1076 (Colo. 
App. 2005).  Where Claimant suffers functional impairment that is 
not listed on the schedule, Claimant is  entitled to medical 
impairment benefits for whole person impairment calculated per § 
8-42-107(8)(c).  Whether Claimant sustained a scheduled injury or 
a whole person medical impairment, is a question of fact for 
determination by the ALJ.  Walker v. Jim Fuoco Motor Co., 942 P .
2d 1390 (Colo. App. 1997); Kolar v. Industrial Claims Appeals 
Office, supra. In resolving this question, the ALJ must determine the 
situs of the Claimant’s  “functional impairment.”  Strauch v. PSL 
Swedish Healthcare System, 917 P .2d 366 (Colo. App. 1996).  The 
site of the functional impairment is not necessarily the site of the 



injury itself.  Langton v. Rocky Mountain Health Care Corp., 937 P .
2d 883 (Colo. App. 1996), Strauch v. PSL Swedish Healthcare 
System; supra.  A physician’s rating is not dispositive of this 
question, although it is certainly relevant.   Strauch v. Swedish 
Healthcare, supra.

4. The term “injury,” as used in § 8-42-107(1)(a)-(b), refers  to the part 
or parts of the body which have been impaired or disabled, not the 
situs of the injury itself or the medical reason for the ultimate loss.  
Warthen v. Industrial Claim Appeals Office, 100 p .3d 581 (Colo. 
App. 2004); Strauch v. PSL Swedish Healthcare System, supra.  

5. As found above, Claimant has not established by a preponderance 
of the evidence that she sustained a functional impairment beyond 
her left elbow or right thumb.

6. Colorado law provides for Claimant to be paid benefits if she has a 
scar or other disfigurement due to the industrial injury.  Section 
8-42-108, C.R.S. (2006).   For an injury that occurred before July 1, 
2007, Claimant is entitled to an award for disfigurement up to 
$2,000 if he or she has a serious and permanent scar or other 
disfigurement to the head, face or parts  of the body normally 
exposed to public view.

7. The ALJ concludes that Claimant has sustained a disfiguring injury 
as found above.  The ALJ concludes that Claimant is entitled to 
$1,500.00 as a result of that disfigurement.

ORDER

 It is therefore ordered that:

1. Claimant’s request to convert her scheduled 23% right hand rating 
and 10% left upper extremity rating to a whole person rating is 
denied and dismissed. 

2. Respondents shall pay Claimant $1,500.00 as a result of Claimant’s 
disfigurement.

3. The insurer shall pay interest to Claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.



4. All matters not determined herein are reserved for future 
determination.

DATE: March 20, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-743-204

ISSUES

 The issue determined herein is compensability.  The parties stipulated to 
an average weekly wage of $440, to medical benefits, and to temporary total 
disability benefits if the claim were found compensable.

FINDINGS OF FACT

1. Claimant worked for the employer as  an electrician’s apprentice 
from February 7, 2006 to September 24, 2007.  Claimant was laid off due to a 
lack of work.  

2. On December 20, 2004, claimant injured his left knee in a motor 
vehicle accident.  In the accident, claimant’s left knee was hit on the lateral side 
in a compression injury. Claimant had persistent pain following the accident.  
Claimant treated with Dr. Ciccone, a surgeon at Premier Orthopedics, from 
January 25, 2005 through November 15, 2005.  An October 18, 2005, magnetic 
resonance image (“MRI”) of the left knee showed a possible mild medial tibial 
plateau bone marrow contusion, mild injury or degeneration of the posterior horn 
of the lateral meniscus  without a discrete linear tear.  On November 15, 2005, Dr. 
Ciccone noted that claimant had persistent left knee pain.  Dr. Ciccone 
discharged claimant with instructions to return for care if symptoms worsen.

3. Claimant testified that he had no pain for about one and one-half 
years, until September 2007.  He obtained no medical treatment for his left knee 
from November 15, 2005, until September 2007.

4. Approximately two to three weeks after claimant began work for the 
employer in February 2006, he asked whether he could “run” an old “leg” injury 
through the employer’s  workers compensation policy and obtain treatment.  Mr. 



Smith, who had hired claimant as a favor for a family friend, refused.  Mr. Smith 
told claimant worker’s compensation insurance was not a substitute for a health 
insurance policy.  

5. Claimant testified that he did not ask to submit a false claim for an 
old left leg injury.  Claimant testified that he actually suffered a twisting injury to 
his left knee on a ladder in April 2006.  Mr. Smith testified credibly that claimant 
made no report of a work injury in April 2006.

6. Claimant alleges that he suffered an injury to his left knee on 
September 5, 2007, when he was coming down a stepladder.  He testified that he 
stepped down with his left leg extended and twisted to his  left, at which time he 
felt a sharp pain on the lateral aspect of his left knee.

7. On September 5, 2007, claimant did not report a work injury to his 
left knee.  He continued performing his regular job duties.

8. On September 6, 2007, claimant reported his alleged industrial 
injury.

9. On September 10, 2007, Dr. Bradley examined claimant, who 
reported a history of the alleged September 5 injury.  Claimant reported no prior 
left knee symptoms.  He failed to provide a history of the motor vehicle accident 
or the alleged April 2006 injury.  Dr. Bradley diagnosed a knee sprain and 
possible tear of the lateral meniscus.  He prescribed a splint, medications, and 
work restrictions.

10. A September 28, 2007, MRI of the left knee showed a focal radius 
tear of the lateral meniscus, a horizontal tear in the outer aspect of the lateral 
meniscus and an associated meniscal cyst, mild bursitis, and mild patellofemoral 
joint effusion.

11. Dr. Bradley referred claimant to Dr. Ciccone.  On October 30, 2007, 
Dr. Ciccone examined claimant, who reported a history of falling off a ladder in 
September 2007 and no pertinent past medical history.

12. On December 3, 2007, Dr. Ciccone performed surgery on 
claimant’s left knee to repair the lateral meniscus tear.

13. On September 12, 2008, Dr. Paz performed an independent 
medical examination (“IME”) for respondents.  Claimant reported that the 
symptoms from the December 20, 2004 motor vehicle accident ceased two to 
four weeks after the accident.  Claimant did not report any history of an April 
2006 work injury.  Dr. Paz concluded that the meniscal cyst identified in the 2005 
MRI developed over time.  Dr. Paz noted the inconsistencies in claimant’s history 



and concluded that it was  not probable that claimant sustained the lateral 
meniscus tear in the alleged work injury.

14. At hearing, Dr. Paz testified that the meniscal cyst was a 
consequence of a chronic condition and that it followed the development of a 
lateral meniscus tear.  He also explained that claimant’s alleged mechanism of 
injury was inconsistent with a lateral meniscus tear because 80% of claimant’s 
weight would be on the medial meniscus when he stepped.  Dr. Paz admitted 
that the 2005 MRI did not show a lateral meniscus tear.  He also disagreed that 
the 2007 incident caused any aggravation of a preexisting condition because 
claimant was alleging that he had no preexisting symptomatic condition.  That 
latter point is not persuasive.  Claimant could potentially have an asymptomatic 
preexisting condition that was aggravated by an industrial event.

15. Claimant has failed to prove by a preponderance of the evidence 
that he suffered an injury arising out of and in the course of his  employment on 
September 5, 2007.  Claimant’s testimony is  not credible.  Claimant continued to 
have symptoms through at least November of 2005, contrary to his  history to 
physicians.  Claimant’s  inconsistencies make his  testimony incredible as to 
whether he asked to “run” a leg injury through the employer’s  workers’ 
compensation policy.  Mr. Smith testified credibly claimant did make this request 
and he properly refused.  Consequently, it is more probable that claimant 
suffered continuing symptoms from his preexisting left knee injury.  Dr. Paz is 
persuasive that the mechanism of injury is unlikely to result in a lateral meniscus 
tear.  Dr. Paz is also persuasive that the changes on the 2007 MRI were 
consistent with the natural progression of the underlying problems claimant had 
in his knee prior to working with the employer.  

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is  compensable.  H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits  by a 
preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is  that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 



true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  In determining 
credibility, the ALJ should consider the witness’ manner and demeanor on the 
stand, means of knowledge, strength of memory, opportunity for observation, 
consistency or inconsistency of testimony and actions, reasonableness or 
unreasonableness of testimony and actions, the probability or improbability of 
testimony and actions, the motives of the witness, whether the testimony has 
been contradicted by other witnesses or evidence, and any bias, prejudice or 
interest in the outcome of the case.  Colorado Jury Instructions, Civil, 3:16.  As 
found, claimant has failed to prove by a preponderance of the evidence that he 
suffered an injury on September 5, 2007, arising out of and in the course of his 
employment.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for compensation and benefits  is  denied and 
dismissed.

DATED:  March 25, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-753-856

ISSUES

1.Respondents’ request for overpayment.

2.Respondents’ request to terminate TTD benefits.

3.Respondents’ request for a finding that Claimant was responsible for 
termination.

FINDINGS OF FACT

6. Respondents filed an Application and Notice to Set on July 31, 
2008, endorsing the issues of temporary total disability (TTD) benefits 
from April 15, 2008 and continuing, 8-42-105(4) if applicable, Petition to 
Terminate Benefits, and overpayment.  At the time of the filing of the 
Application, Claimant was receiving $238.07 a week in TTD benefits 



pursuant to a general admission of liability filed on June 10, 2008.  The 
payments began on April 15, 2008.
7. On July 31, 2008 the Respondents filed a separate Petition to 
Terminate with the Division.  Claimant filed a timely objection to the 
Petition to Terminate with the Division on August 9, 2008.  Respondents 
concede that by letter dated August 18, 2008, the Division denied the 
Petition to Terminate.  This same letter informed the Respondents to file 
an Application for Hearing.  
8. On August 13, 2008 Claimant’s authorized treating physician 
placed Claimant at maximum medical improvement (MMI) and issued a 
3% lower extremity impairment rating.
9. Pursuant to this medical report, Respondents filed a final admission 
of liability (FAL) on August 22, 2008.  The FAL sought to reserve the issue 
of overpayment for TTD benefits by stating that Respondents’ Petition to 
Terminate was pending and once approved a subsequent FAL would be 
filed noting the overpayment.  The remark goes on to say that the period 
of TTD for which overpayment would be sought would be described in a 
subsequent FAL.
10. Notwithstanding the narrative, in the pre-printed area of the form 
that indicates Amount Overpayment, it unequivocally states $ 0.00.
11. Additionally, since the Claimant was at MMI and TTD automatically 
terminated, Respondents were in possession of the timeframe for which 
they sought overpayment and this figure could have been stated in the 
FAL.  This  creates a bit of an ambiguity.  The ALJ resolves the ambiguity 
against the drafter of the document, the Respondents herein.  Thus, since 
the amount of overpayment sought was fixed at the time of the filing of the 
FAL, Respondents admission of $ 0.00 overpayment closed after 30 days 
and Respondents are bound by that filing in the absence of a reopening.
12. Respondents did not assert in the FAL that Claimant was 
responsible for termination.  This could have easily been accomplished by 
denying TTD benefits were due for the period in question.  Again the FAL 
indicates that the TTD time periods would be described on a subsequent 
FAL.  

CONCLUSIONS OF LAW

The automatic closure of issues raised in an uncontested FAL is "part of a 
statutory scheme designed to promote, encourage, and ensure prompt payment 
of compensation to an injured worker without the necessity of a formal 
administrative determination in cases not presenting a legitimate controversy." 
Dyrkopp v. Indus. Claim Appeals Office, 30 P.3d 821, 822 (Colo.App.2001). Once 
a case has automatically closed by operation of the statute, "the issues resolved 
by the FAL are not subject to further litigation unless  they are reopened pursuant 
to [section] 8-43-303, C.R.S. [2007]." Berg v. Indus. Claim Appeals Office, 128 P.
3d 270, 272 (Colo.App. 2005).



ORDER

It is therefore ordered that: 

1. Respondents’ request for overpayment is denied and dismissed as 
the claim is closed.

2. Respondents’ request to terminate TTD benefits is  denied and 
dismissed as the claim is closed.

3. Respondents’ request for a finding that Claimant was  responsible 
for termination is denied and dismissed as the claim is closed.

4. Respondent-Insurer shall pay statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when 
due.

5. Any and all issues not determined herein are reserved for future 
decision.

DATE: March 25, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-564-875

ISSUES

 1. Whether Claimant’s claim closed pursuant to §8-43-203(2)(b)(II), 
C.R.S. because she failed to properly file an application for hearing within 30 
days after Respondents tendered an Amended Final Admission of Liability (FAL).

2. Whether Claimant is entitled to a 29% scheduled impairment rating 
for her admitted September 30, 2002 work-related left knee injury.



 3. Whether Claimant may receive interest on her award of Temporary 
Total Disability (TTD) benefits.

4. Whether Claimant has established by a preponderance of the 
evidence that she is entitled to additional authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of her September 30, 
2002 work-related injury.

5. Whether Claimant has demonstrated by a preponderance of the 
evidence that she may change her physician pursuant to §8-43-404(5), C.R.S.

FINDINGS OF FACT

 1. On September 30, 2002 Claimant sustained an admitted work-
related injury to her left knee.  Claimant received medical treatment for her injury 
and her claim ultimately closed.

 2. Claimant subsequently filed a petition to reopen her claim.  On 
March 1, 2007 ALJ Henk granted Claimant’s  petition because of a worsening of 
condition.

 3. Based on ALJ Henk’s  Order, Insurer filed a General Admission of 
Liability (GAL) on September 17, 2007.  The GAL acknowledged TTD benefits 
from April 26, 2005 and continuing at the rate of $58.94 per week.  The GAL also 
provided for an interest payment in the amount of $734.95.

4. On February 28, 2008 Insurer filed a FAL.  The FAL specified 
January 25, 2008 as the date of Maximum Medical Improvement (MMI), 
authorized the payment of TTD benefits  from April 26, 2005 through January 24, 
2008 and noted a 17% Permanent Partial Disability (PPD) impairment rating for 
Claimant’s left lower extremity.  The FAL also referenced the previous $734.95 
interest payment.

 5. Claimant challenged the FAL and sought a Division Independent 
Medical Examination (DIME).  On July 15, 2008 Linda A. Mitchell, M.D. 
performed the DIME.  Dr. Mitchell agreed that Claimant had reached MMI on 
January 25, 2008.  However, Dr. Mitchell determined that Claimant had sustained 
a 29% lower extremity impairment rating as a result of her left knee injury.  She 
also concluded that Claimant did not require medical maintenance benefits as a 
result of her September 29, 2002 work-related injury.

 6. On September 11, 2008 Insurer filed an Amended FAL that was 
consistent with Dr. Mitchell’s  determinations.  The Amended FAL acknowledged 
that Claimant had suffered a 29% left lower extremity impairment.  The Amended 
FAL also accepted liability for TTD benefits  in the amount of $58.94 each week 
for the period April 26, 2005 through January 24, 2008.  Moreover, Insurer 
recognized that Claimant was entitled to PPD benefits  for the period January 25, 



2008 through March 21, 2009.  The Amended FAL also specified that Claimant 
was entitled to receive an interest payment in the amount of $734.95.  Finally, the 
Amended FAL denied medical maintenance benefits.

 7. The record reflects that Insurer paid Claimant TTD benefits 
between April 26, 2005 and September 14, 2007 in the amount of $7,342.24 and 
interest in the amount of $734.95.  Respondents subsequently paid Claimant 
TTD benefits  at two- week intervals in the amount of $117.88 until February 29, 
2008.  Respondents  also paid Claimant PPD benefits pursuant to the Amended 
FAL.  

 8. On October 7, 2008 Claimant filed an application for hearing with 
the Division of Workers’ Compensation (DOWC).  The application was not filed 
with the Office of Administrative Courts  (OAC).  In response to the application for 
hearing, Respondents filed a motion to engage in discovery on October 16, 2008.  
However, because the OAC had not received an application for hearing, it did not 
take any action on Respondents’ motion 

9. On November 3, 2008 the OAC received Claimant’s application for 
hearing from the DOWC.  The application identified the following issues for 
determination: medical benefits  (authorized provider), disfigurement, TTD 
benefits, PPD benefits, interest, a penalty, “back pay” to doctors and “drugs.”

 10. At the hearing in this  matter neither party presented testimony.  
However, both parties submitted exhibits in support of their positions.  Claimant 
asserted that she was  entitled to a 29% left lower extremity impairment rating 
and interest in the amount of $734.95.  Claimant also requested a change of 
physician to Dr. Noonan.  Respondents replied that Claimant’s  claim had closed 
because she failed to file an application for hearing with the OAC within 30 days 
after the submission of the Amended FAL.  Respondents also explained that the 
Amended FAL acknowledged a 29% left lower extremity impairment rating and 
an interest payment in the amount of $734.95.

 11. Although Claimant did not file her application for hearing with the 
OAC within 30 days of the Amended FAL, she timely filed her application with the 
DOWC.  Section 8-43-203(2)(b)(II), C.R.S. requires an application for hearing to 
be filed within 30 days of a FAL, but does not specify the location of the filing.  
Because the statute does not delineate a location for filing, DOWC Rule 1-2 
permits a party to file an application at either the DOWC or the OAC.  DOWC 
Rule 1-2 thus provides that the date of Claimant’s  filing was the date on which 
her application was received by the DOWC.  The DOWC received Claimant’s 
application for hearing on October 7, 2008.  Because the Amended FAL had 
been filed on September 11, 2008, Claimant’s application for hearing was  timely 
and her claim did not close.

 12. Insurer filed an Amended FAL on September 11, 2008.  The 
Amended FAL acknowledged that Claimant had suffered a 29% left lower 



extremity impairment.  The Amended FAL also accepted liability for TTD benefits 
in the amount of $58.94 each week for the period April 26, 2005 through January 
24, 2008.  Moreover, Insurer recognized that Claimant was entitled to PPD 
benefits for the period January 25, 2008 through March 21, 2009.  Finally, the 
Amended FAL specified that Claimant was entitled to receive an interest payment 
in the amount of $734.95.

 13. The record reflects  that Claimant received benefits  payments 
consistent with the Amended FAL.  Insurer paid Claimant TTD benefits between 
April 26, 2005 and September 14, 2007 in the amount of $7,342.24 and interest 
in the amount of $734.95.  Respondents subsequently paid Claimant TTD 
benefits at two-week intervals in the amount of $117.88 until February 29, 2008.  
Respondents also paid Claimant PPD benefits in the amount of $7,335.43, prior 
to a reduction for TTD overpayment in the amount of $303.12, and an additional 
amount of $5,277.95.  Claimant has thus received the impairment rating, benefits 
and interest payment that she is seeking.

 14. Respondents paid for Claimant’s  medical treatment for her work-
related injury and denied medical maintenance treatment after MMI.  
Nevertheless, Claimant presented a single receipt for Hydrocodone, as one of 
her exhibits, in the amount of $12.99.  The Hydrocone was prescribed by “Dr. J. 
Price” and the receipt is dated October 18, 2005.  However, Claimant has not 
produced any evidence to support her reimbursement for the prescription and 
has not contended that “Dr. J. Price” is  an authorized provider.  Accordingly, 
Claimant has failed to establish that it is  more probably true than not that she is 
entitled to authorized medical treatment that is  reasonable and necessary to cure 
and relieve the effects of her work-related injury.

 15. Claimant has failed to make a “proper showing” that she is entitled 
to a change of physician.  Initially, Claimant has not demonstrated that she is 
entitled to any additional medical treatment.  Moreover, Claimant has not 
explained the nature of the medical treatment she seeks from Dr. Noonan.  
Finally, Claimant has not even asserted that she received inadequate medical 
treatment or was unable to communicate with her physicians.  In the absence of 
inadequate medical care, a change of physician is not required simply because 
Claimant desires treatment from a physician of her own choosing.  Therefore, 
Claimant has  failed to make a “proper showing” that he is entitled to a change of 
physician to Dr. Noonan.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  §8-42-101, C.R.S.   A preponderance of 



the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 
(Colo. App. 2004).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Closure of Claim

 4. Section 8-43-203(2)(b)(II), C.R.S. provides, in relevant part,

An admission of liability for final payment of compensation 
shall include a statement that this is  the final admission by the 
workers’ compensation insurance carrier in the case, that the 
claimant may contest this  admission if the claimant feels entitled to 
more compensation, to whom the claimant should provide written 
objection, and notice to the claimant that the case will be 
automatically closed as to the issues admitted in the final admission 
if the claimant does not, within thirty days after the date of the final 
admission, contest the final admission in writing and request a 
hearing on any disputed issues that are ripe for hearing. . . .

The failure to file a written objection to the FAL and an application for 
hearing on the disputed issues within 30 days closes  the claim on all 
admitted issues.  Mackay v. Clintas Corp., W.C. No. 4-713-658 (ICAP, Oct. 
3, 2008).  WCRP Rule 1-2 provides, “[u]nless a specific rule or statute 
states to the contrary, the date a document or pleading is filed is the date it 
is  mailed or hand delivered to the Division of Workers’ Compensation or 
the Office of Administrative Courts.”

 5. As found, although Claimant did not file her application for 
hearing with the OAC within 30 days of the Amended FAL, she timely filed 
her application with the DOWC.  Section 8-43-203(2)(b)(II), C.R.S. 



requires an application for hearing to be filed within 30 days of a FAL, but 
does not specify the location of the filing.  Because the statute does not 
delineate a location for filing, DOWC Rule 1-2 permits  a party to file an 
application at either the DOWC or the OAC.  DOWC Rule 1-2 thus 
provides that the date of Claimant’s filing was the date on which her 
application was received by the DOWC.  The DOWC received Claimant’s 
application for hearing on October 7, 2008.  Because the Amended FAL 
had been filed on September 11, 2008, Claimant’s application for hearing 
was timely and her claim did not close.

Impairment Rating and Interest

 6. Claimant asserts that she is entitled to a 29% left lower extremity 
impairment rating for her admitted left knee injury and interest in the amount of 
$734.95.  However, as found, Insurer filed an Amended FAL on September 11, 
2008.  The Amended FAL acknowledged that Claimant had suffered a 29% left 
lower extremity impairment.  The Amended FAL also accepted liability for TTD 
benefits in the amount of $58.94 each week for the period April 26, 2005 through 
January 24, 2008.  Moreover, Insurer recognized that Claimant was entitled to 
PPD benefits for the period January 25, 2008 through March 21, 2009.  Finally, 
the Amended FAL specified that Claimant was entitled to receive an interest 
payment in the amount of $734.95.

 7. As found, the record reflects that Claimant received benefits  
payments consistent with the Amended FAL.  Insurer paid Claimant TTD benefits 
between April 26, 2005 and September 14, 2007 in the amount of $7,342.24 and 
interest in the amount of $734.95.  Respondents subsequently paid Claimant 
TTD benefits at two-week intervals in the amount of $117.88 until February 29, 
2008.  Respondents also paid Claimant PPD benefits in the amount of 
$7,335.43, prior to a reduction for TTD overpayment in the amount of $303.12, 
and an additional amount of $5,277.95.  Claimant has thus received the 
impairment rating, benefits and interest payment that she is seeking.

Medical Benefits

 8. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
(Colo. 1994).  It is the Judge’s sole prerogative to assess the sufficiency and 
probative value of the evidence to determine whether the claimant has met his 
burden of proof.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.
2d 251, 252 (Colo. App. 1999).

 9. Claimant asserts that she is entitled to receive additional medical 
benefits.  As found, Respondents paid for Claimant’s medical treatment for her 
work-related injury and denied medical maintenance treatment after MMI.  
Nevertheless, Claimant presented a single receipt for Hydrocodone, as one of 



her exhibits, in the amount of $12.99.  The Hydrocodone was prescribed by “Dr. 
J. Price” and the receipt is dated October 18, 2005.  However, Claimant has not 
produced any evidence to support her reimbursement for the prescription and 
has not contended that “Dr. J. Price” is  an authorized provider.  Accordingly, 
Claimant has failed to establish that it is  more probably true than not that she is 
entitled to authorized medical treatment that is  reasonable and necessary to cure 
and relieve the effects of her work-related injury.

Change of Physician

10. Claimant argues that she is  entitled to a change of physician to “Dr. 
Noonan.”  Section 8-43-404(5)(a), C.R.S. permits  the employer or insurer to 
select the treating physician in the first instance.  Once the respondents have 
exercised their right to select the treating physician, the claimant may not change 
the physician without the insurer’s  permission or “upon the proper showing to the 
division.”  §8-43-404(5)(a), C.R.S.; In Re Tovar, W.C. No. 4-597-412 (ICAP, July 
24, 2008).  Because §8-43-404(5)(a), C.R.S. does not define “proper showing” 
the ALJ has discretionary authority to determine whether the circumstances 
warrant a change of physician.  Jones v. T.T.C. Illinois, Inc., W.C. No. 4-503-150 
(ICAP, May 5, 2006).

11. The ALJ’s  decision regarding a change of physician should 
consider the claimant’s need for reasonable and necessary medical treatment 
while protecting the respondent’s interest in being apprised of the course of 
treatment for which it may ultimately be liable.  Id.  The ALJ may consider 
whether the claimant and physician were unable to communicate such that the 
physician’s treatment failed to prove effective in relieving the claimant from the 
effects of the industrial injury.  See Merrill v. Mulberry Inn, Inc., W.C. No. 
3-949-781 (ICAP, Nov. 16, 1995).  However, a change of physician is  not required 
merely because a claimant expresses dissatisfaction with the designated treating 
physician or would simply prefer to receive treatment from a doctor of his 
choosing.  In Re Hoefner, W.C. No. 4-541-518 (ICAP, June 2, 2003).  Finally, 
where an employee has been receiving adequate medical treatment, courts need 
not permit a change of physician.  See Greenwalt-Beltmain v. Dep’t of Regulatory 
Agencies, W.C. No. 3-896-932 (ICAP, Dec. 5, 1995); Zimmerman v. United 
Parcel Service, W.C. No. 4-018-264 (ICAP, Aug. 23, 1995).

12. As found, Claimant has  failed to make a “proper showing” that she 
is  entitled to a change of physician.  Initially, Claimant has  not demonstrated that 
she is entitled to any additional medical treatment.  Moreover, Claimant has not 
explained the nature of the medical treatment she seeks from Dr. Noonan.  
Finally, Claimant has not even asserted that she received inadequate medical 
treatment or was unable to communicate with her physicians.  In the absence of 
inadequate medical care, a change of physician is not required simply because 
Claimant desires treatment from a physician of her own choosing.  Therefore, 



Claimant has  failed to make a “proper showing” that he is entitled to a change of 
physician to Dr. Noonan.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant’s claim did not close pursuant to §8-43-203(2)(b)(II), 
C.R.S.

2. Claimant has received the impairment rating, benefits and interest 
payment that she is seeking.

3. Claimant is  not entitled to any additional medical benefits or a 
change of physician to Dr. Noonan.

4. Any issues not resolved by this  Order are reserved for future 
determination.

DATED: March 25, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-600-388

ISSUES

 Whether Respondents’ Petition to Terminate TTD benefits dated January 
30, 2009 should be granted on the basis that Claimant has received TTD and 
TPD benefits in excess of the $120,000 cap found in Section 8-42-107.5, C.R.S.

FINDINGS OF FACT

 Based upon the evidence presented at hearing and the parties’ 
stipulations, the ALJ finds as fact:

1. Claimant sustained an admitted injury on December 24, 2003.

2. Claimant underwent a DIME on August 8, 2008 with Dr. Orgel.  The 
DIME physician determined that Claimant had reached MMI as of May 16, 
2008 and assigned Claimant  21% whole person impairment.  



Respondents’ filed an Application for Hearing on September 19, 2008 to 
challenge the DIME physician’s opinion.

3. Insurer filed an amended General Admission of Liability dated 
January 9, 2009 admitting for TTD benefits from November 10, 2008 and 
ongoing.

4. The parties  stipulated that Claimant has received TTD and TPD 
benefits in excess of $120,000.

5. A follow up DIME has occurred and on February 12, 2009 
Respondents filed an Application for Hearing to again challenge the DIME 
physician’s opinion.

6. The parties agreed that a final determination of MMI has not been 
made.

CONCLUSIONS OF LAW

 Based upon the evidence presented and the arguments of counsel, the 
ALJ makes the following conclusions of law:

7. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

8. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000).



9. Respondents seek to terminate the ongoing payment of TTD 
benefits to Claimant under the amended General Admission of January 9, 2009 
based upon application of the provisions of Section 8-42-107.5, C.R.S. (2001).  
Respondents argue that the plain language of the statutory provisions found in 
Section 8-42-107.5, C.R.S. requires termination of Claimant’s admitted TTD 
benefits under the facts of this case.  The ALJ disagrees.

10. Section 8-42-107.5, C.R.S. (2001) applicable to the Claimant’s date 
of injury provides:

No claimant whose impairment rating is twenty-five percent or less 
may receive more than sixty thousand dollars from combined 
temporary disability payments and permanent partial disability 
payments.  No claimant whose impairment rating is greater than 
twenty-five percent may receive more than one hundred twenty 
thousand dollars  from combined temporary disability payments and 
permanent partial disability payments.

11. The statutory cap found in Section 8-42-107.5 does not apply until 
Claimant has been found at MMI and a permanent impairment rating established.  
Leprino Foods v. Indus. Claim Appeals Office, 134 P.3d 475 (Colo. App. 2005).  
In analyzing application of the cap in Leprino the Court stated “Accordingly, it is 
equally clear that the General Assembly intended to require employers to 
continue paying benefits without application of the cap until such time as a 
claimant reaches MMI.”  Respondents argue that the holding in Leprino and prior 
cases reaching a similar result are distinguishable on the basis that those cases 
dealt factually with application of the lower level of the statutory cap not the upper 
level at issue here.  The ALJ is  not persuaded to depart from the holding and 
reasoning found in Leprino.  

12. A similar argument for termination of TTD benefits  based upon a 
claimant having received TTD benefits in excess of $120,000 prior to placement 
at MMI was considered and rejected by the Panel in Bowers v. North American 
Property, W.C. 4-154-629 (May 20, 1999).  There, Respondents’ sought to 
terminate a claimant’s TTD benefits upon exceeding $120,000 prior to placement 
at MMI by way of filing an amended general admission.  Here, Respondents’ 
seek to reach the same result by way of a Petition to Terminate.  Although this 
represents a different procedural mechanism, the substance of the argument to 
terminate Claimant’s TTD benefits is the same.  Additionally, the facts of this case 
are sufficiently similar to those addressed by the Panel in Kelly v. SEMA 
Construction, W.C. 4-420-988 (January 19, 2007).  In Kelly, as is the case here, 
the claimant was  initially placed at MMI and then subsequently determined to no 
longer be at MMI.  In Kelly, as here, Respondents  were arguing against 
additional liability for TTD benefits based upon application of the $120,000 cap.  
The Panel in Kelly stated: “In our view the reasoning in Murphy applies with 
equal force where the respondents have paid $120,000 in temporary disability 



benefits, but the claimant is no longer at MMI” referring to Donald B. Murphy 
Constructors, Inc. v. Indus. Claim Appeals Office, 916 P.2d 611 (Colo. App. 
1995).  The Panel further reasoned that: “Since it is impossible to determine if the 
claimant will be permanently and totally disabled prior to MMI, application of the 
statute limiting combined temporary and permanent partial disability benefits is 
premature.  Here, it is  undisputed that the claimant, although once having 
reached MMI, is no longer at MMI.  Therefore, § 8-42-107.5 may never apply to 
this  case.”  In Kelly, the Panel upheld the order of the ALJ reinstating TTD 
benefits even though the $120,000 cap had been reached.  Based upon the 
similarity of facts, the ALJ is not persuaded to depart from the Panel’s reasoning 
and holding in Kelly.  While a literal reading of Section 8-42-107.5 would seem to 
support Respondents’ position, the controlling case law holds that the statutory 
cap does  not come into effect to limit a claimant’s receipt of benefits until a final 
determination of MMI has  been made.  As stipulated and agree by the parties 
here, this has not yet occurred.

 13. The provisions of Section 8-42-105(3)(a) – (d), C.R.S. govern the 
termination of TTD benefits  payable under that section.  None of the provisions  of 
subsection (3)(a) – (d) provide for termination of TTD benefits  upon the 
occurrence of claimant having received in excess of the $120,000 cap under 
Section 8-42-107.5.  To reach such a result, the ALJ would have to read a non-
existent basis for termination into the statutory provision governing termination of 
TTD benefits.  A Court may not read a non-existent provision into a statute, Kraus 
v. Artcraft Sign Co., 710 P.2d 480 (Colo. 1985).  The ALJ concludes that 
Respondents’ are not entitled to terminate Claimant’s admitted TTD benefits 
based upon the provisions of Section 8-42-107.5 under the applicable statutory 
authority and case law.  The ALJ, as observed by the Court in Leprino, 
appreciates that this  poses a legitimate and frustrating problem for employers 
that the ALJ does not have authority to remedy.  Leprino, supra at p. 480.

 14. In light of the above conclusions, the ALJ does  not address 
Claimant’s argument that Respondents  waived any argument for application of 
the statutory cap to termination TTD benefit by not endorsing that issue in the 
February, 12, 2009 Application or that the ALJ is precluded from determining the 
issue until resolution of Respondent’s challenge to the DIME physician opinion.

ORDER

 It is therefore ordered that:

 Respondents’ Petition to Terminate compensation dated January 30, 2009 
is denied. 

All matters not determined herein are reserved for future determination.

DATED:  March 25, 2009



Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-638-651

ISSUES

 Claimant and Centura Health both applied for hearing alleging penalties 
against employer for failure to comply with a judge’s order requiring employer to 
pay medical bills incurred by claimant as a result of his September 16, 2003, 
injury.

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

1. Employer is a Colorado corporation operating a construction 
business.  Ranko Mocevic is  employer’s president.  Claimant suffered an 
admitted injury while working for employer on September 16, 2003.  At the time 
of claimant’s injury, employer was non-insured for workers’ compensation liability.

2. Claimant and employer entered into a “Settlement and Release of 
All Claims” (Settlement) on April 6, 2006, which was  approved by order of 
Administrative Law Judge Craig Eley on April 6, 2006.  Judge Eley ordered 
employer to make payments  as provided under the terms of the Settlement. The 
Settlement required employer to pay claimant $20,000 in a lump sum, with 
periodic payments of an additional $10,000. Under terms of the Settlement, 
employer further agreed to file a General Admission of Liability (GAL) admitting 
liability for reasonable and necessary medical expenses incurred by claimant as 
a result of the injuries sustained on September 16, 2003.  Employer filed the 
GAL on April 6, 2006.

3. Centura Health/Littleton Adventist Hospital and OSI Collection 
Services, Inc., were joined as parties to this claim by virtue of a Prehearing 
Conference Order entered by Judge Eley on August 2, 2007.  Centura Health 
and employer entered into a Stipulated Agreement on March 13, 2008.  Under 
terms of the Stipulated Agreement, Centura Health agreed to submit medical bills 
claimant incurred between September 16, 2003, and March 28, 2006, to 
Chapman and Associates for adjustment according to the medical fee schedule 



promulgated by the Division of Workers’ Compensation.  Employer agreed to 
financial responsibility for such fee-scheduled medical bills.

4. By letter of March 24, 2008, Chapman & Associates informed 
employer’s then counsel that the fee schedule adjustment reduced the 
outstanding Centura Health bill from $44,369.42 to $34,956.23.  Employer 
breached the terms of the Stipulated Agreement by failing to pay Centura Health.

5. Centura Health filed a motion for summary judgment on May 5, 
2008, seeking a determination that the medical treatment provided claimant for 
the period of September 16, 2003, through October 31, 2003, was  reasonable, 
necessary, and related to his injury at employer.  Administrative Law Judge Ted 
A. Krumreich granted Centura Health’s motion for summary judgment by order of 
May 30, 2008.  Judge Krumreich ordered employer to pay Centura Health 
$34,956.23 for medical treatment provided to claimant.  Judge Krumreich’s order 
granting summary judgment was an appealable order that became final after 
employer failed to appeal it within 20 days.  Under §8-43-401(2)(a), employer 
thus had 30 days from the date of Judge Krumreich’s  order (until June 29, 2008) 
to pay Centura Health the award of $34,956.23.

6. Centura Health filed an application for hearing on September 24, 
2008, seeking an award of penalties against employer pursuant to §§8-43-304(1) 
and 305 for employer’s failure to pay the $34,956.23 as required by Judge 
Krumreich’s order.

7. After Centura Health filed its  application for hearing, employer 
made three sporadic $1,000 payments to Centura Health: The first $1,000 
payment on October 23, 2008; the second on November 25, 2008; and the third 
on January 13, 2009.  While employer has made three payments to Centura 
Health totaling $3,000, there is  no provision in Judge Krumreich’s  order allowing 
employer to pay the $34,956.23 award in installments.  Employer provided no 
persuasive evidence otherwise showing that Centura Health agreed to such 
installments under a payment plan.

8. Claimant argued at hearing that he should be entitled to a penalty 
award against employer beginning 30 days after Judge Eley entered his order 
approving the Settlement, or May 6, 2006, and ongoing.  Claimant failed to prove 
that employer received the medical bills for payment in conjunction with the 
settlement.  Instead, the settlement agreement contains a generic award of 
medical benefits to be paid by employer without specifically identifying which bills 
were to be paid.  The evidence did show, however, that employer was provided 
with the bills  no later than May 5, 2008, when Centura Health filed its motion for 
summary judgment.

9. Employer has failed and refused to obey the lawful order of Judge 
Krumreich.  Employer failed to show by persuasive evidence that it has a 



reasonable basis in fact or law for its failure and refusal to pay Judge Krumreich’s 
award of $34,956.23 to Centura Health.  Indeed, employer’s refusal to pay 
Centura Health is willful and intentional in light of its breach of the Stipulated 
Agreement it entered with Centura Health on March 13, 2008.  As such, an 
award of penalties is  appropriate in this  case.  The Judge finds that a penalty of 
$100 per day, for each day employer violates Judge Krumreich’s order, is 
reasonable in light of employer’s willful, unreasonable, and reprehensible 
conduct.    

10. As of the date of hearing on February 12, 2009, employer has 
violated Judge Krumreich’s order on each day it refused to pay Centura Health 
over a period of time of 228 days from June 30, 2008, through the date of 
hearing on February 12, 2009.  Employer’s violation of Judge Krumreich’s order 
is  continuing and ongoing after hearing on February 12, 2009.  Employer thus is 
liable for a penalty award of $22,800 through February 12, 2009.  Employer 
continues to violate Judge Krumreich’s order each day it fails or refuses to pay 
the award from February 12, 2009, until paid.  Employer thus is liable for a 
penalty award of $100 per day for each day it fails or refuses to pay the award 
from February 12, 2009, ongoing.  Employer remains liable to Centura Health for 
the outstanding balance of the award in the amount of $31,956.23, plus interest 
at 8% per annum commencing March 13, 2008, until paid.     

11. Centura Health is  an aggrieved party because it provided claimant 
emergency medical treatment from the date of claimant’s injury on September 
16, 2003, ongoing.  Centura Health has been seeking payment for that treatment 
for over 5 years.         Claimant also joins Centura Health in its claim for an award 
of penalties, alleging employer’s failure to pay the medical bills pursuant Judge 
Krumreich’s order is  a violation of both the Settlement and Judge Eley’s order.  
While claimant likewise is an aggrieved party because of efforts  he has made 
over 5 years to have employer pay for his treatment, Centura Health is more 
aggrieved by employer’s refusal to pay.  As such, an award of penalties is 
appropriate in this case, as  follows: 50% payable to Centura Health, 25% 
payable to claimant, and 25% payable to the director of the Division of Workers’ 
Compensation on behalf of the Subsequent Injury Fund.  

12. Centura Health also argues that Mocevic should be held personally 
liable for the penalties in this case by virtue of his actions as  the sole shareholder 
of employer.  As  found, employer is a corporate entity.  At the time of his injury, 
claimant was working as  an employee of the corporate entitiy.  Claimant was not 
an employee of Mocevic.  The Settlement identifies only the corporate entity as 
respondent-employer.   While he was later added to the caption of the case, 
Mocevic was not personally claimant’s employer for purposes of this claim.  

CONCLUSIONS OF LAW



Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Penalty Discussion:

Claimant and Centura Health alike argue that employer should pay an 
award of penalties for willful failure to comply with Judge Krumreich’s  order to 
pay medical bills.  The Judge agrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of claimant nor in favor of the rights of employer.  Section 
8-43-201, supra.

Section 8-43-401(2)(a), supra, in part provides:

After all appeals  have been exhausted or in cases where there 
have been no appeals, all insurers and self-insured employers shall 
pay benefits within thirty days of when any benefits are due.  If any 
insurer or self-insured employer willfully delays payment of medical 
benefits for more than thirty days or willfully stops payments such 
insurer or self-insured employer shall pay a penalty to the division 
of eight percent of the amount of wrongfully withheld benefits.

The above-quoted specific penalty provision applies to the payment of medical 
bills  and does not necessarily exclude imposition of penalties  under the general 
penalty provision in §8-43-304(1).  See Kennedy v. Industrial Claim Appeals 
Office, 100 P.3d 949 (Colo. App. 2004) (the ALJ is authorized to impose penalties 
under either §8-43-304(1) or §8-43-401(2)(a) for violation of an order to pay 
medical benefits).

Section 8-43-304(1), supra, authorizes the imposition of penalties up to 
$500 per day where a party fails, refuses, or neglects  to obey a lawful order or to 
perform any duty lawfully enjoined or mandated within the time prescribed by the 
director or administrative law judge (ALJ). This statute thus encompasses an 
order issued by an ALJ. Holiday v. Bestop, Inc.,  23 P.3d 700 (Colo. 2001); 
Giddings v. Indus. Claim Appeals Office, 39 P.3d 1211 (Colo. App. 2001). 
Likewise, the term "order" as used in this  penalty provision includes a rule of the 
director. Spracklin v. Indus. Claim Appeals Office, 66 P.3d 176 (Colo. App. 2002).  
Section 8-43-304(1) thus identifies four categories of conduct and authorizes the 
imposition of penalties when an employer or insurer:  (1) Violates  any provision of 
the Act; (2) does any act prohibited by the Act; (3) fails or refuses to perform any 
duty lawfully mandated within the time prescribed by the director or Panel; or (4) 



fails, neglects, or refuses to obey any lawful order of the director or Panel.  Pena 
v. Industrial Claim Appeals Office, 117 P.3d 84 (Colo. App. 2005).   

 The imposition of penalties under §8-43-304(1), supra, requires a two-step 
analysis.  The ALJ must first determine whether the disputed conduct constituted 
a violation of a rule or order.  Allison v. Industrial Claim Appeals Office, 916 P.2d 
623 (Colo. App. 1995).   If the ALJ finds a violation, the ALJ must determine 
whether the employer’s actions which resulted in the violation were objectively 
reasonable.  See City Market, Inc. v. Industrial Claim Appeals Office, 68 P.3d 601 
(Colo. App. 2003).  The reasonableness of the employer’s action depends on 
whether it is  predicated in a rational argument based in law or fact.  Jiminez v. 
Industrial Claim Appeals Office, 107 P.3d 965 (Colo. App. 2003).  An award of 
penalties under §8-43-304(1), supra, shall be paid 75% to the aggrieved party 
and 25% to the Subsequent Injury Fund created under §8-46-101, supra.

Section 8-43-304(5), supra, provides that every day during which any 
employer fails to comply with any lawful order of an administrative law judge shall 
constitute a separate and distinct violation thereof.  Therefore, in any action 
brought to enforce the penalty, such violation shall be considered cumulative and 
may be joined in the action.  See Spracklin v. Industrial Claim Appeals Office, 66 
P.3d 176 (Colo. App. 2002).

 Here, the Judge found the following: Under the GAL, employer admitted 
liability for reasonable, necessary and related medical benefits.  On May 30, 
2008, Judge Krumreich ordered employer to pay Centura Health an award of 
$34,956.23 for medical treatment provided to claimant.  Judge Krumreich further 
ordered employer to pay Centura Health 8% interest on all payments not paid 
when due.  Because employer failed to appeal, Judge Krumreich’s order became 
final.  Under §8-43-401(2)(a), employer was required to pay Centura Health the 
award of $34,956.23 by June 29, 2008.  Although employer later paid Centura 
Health $3,000, nothing in Judge Krumreich’s order allowed employer to pay the 
award on a structured basis.    

The Judge further found that employer failed to show by persuasive 
evidence that it has a reasonable basis in fact or law for its  failure and refusal to 
pay Judge Krumreich’s award to Centura Health.  As found, employer’s refusal to 
pay Centura Health is  willful and intentional in light of its breach of the Stipulated 
Agreement.  Employer’s failure to pay the award to Centura Health is 
reprehensible in light of the intent of the Act to provide quick and efficient delivery 
of medical benefits  to injured workers without the necessity of litigation.  The 
Judge concludes employer should be penalized under §§8-43-304(1) and 
8-43-305 for its willful failure and refusal to pay Judge Krumreich’s award to 
Centura Health.   

In weighing the amount of penalty to assess against employer, the Judge 
weighs the following: Under the terms of the Settlement, employer agreed to 
admit liability for reasonably necessary medical benefits and filed the GAL on 



April 6, 2006.  Because employer failed to pay medical benefits, Centura Health 
incurred attorney fees to join this claim and to attend a prehearing conference on 
August 2, 2007.  Employer agreed to pay Centura Health’s medical bills when it 
entered into the Stipulated Agreement on March 13, 2008.  Because employer 
failed to honor its  agreement, Centura Health incurred additional attorney fees to 
file its motion for summary judgment, which Judge Krumreich granted.   
Employer was statutorily required to pay the award of $34,956.23 by June 29, 
2008.  Employer continued to refuse to pay the award until after Centura Health 
filed the underlying application for hearing.  Centura Health incurred additional 
attorney fees to apply for hearing and to prosecute its case at the hearing on 
February 12, 2009.  Employer remains liable for the outstanding balance of the 
award to Centura Health in the amount of $31,956.23.

The Judge found: Employer’s conduct of refusing to pay Centura Health is 
willful, unreasonable, and reprehensible, warranting assessment of a penalty of 
$100 per day, for each day employer violates Judge Krumreich’s order.  
Employer has  violated Judge Krumreich’s order over a period of time of 228 days 
from June 30, 2008, through the date of hearing on February 12, 2009.  
Employer is  liable for a penalty award of $22,800 through February 12, 2009.  
Employer continues to violate Judge Krumreich’s  order on each day it fails or 
refuses to pay the award from February 12, 2009, ongoing until paid.  Employer 
thus is  liable for a penalty award of $100 per day for each day it fails or refuses to 
pay the award from February 12, 2009, ongoing.  Centura Health and claimant 
are aggrieved by employer’s  conduct.  The Judge apportioned the penalty as 
follows: 50% payable to Centura Health, 25% payable to claimant, and 25% 
payable to the director of the Division of Workers’ Compensation on behalf of the 
Subsequent Injury Fund.  Employer remains  liable to Centura Health for the 
outstanding balance of the award in the amount of $31,956.23, plus interest at 
8% per annum commencing March 13, 2008, until paid.     

The Judge concludes that employer should pay Centura Health the 
outstanding balance of Judge Krumreich’s underlying award of $31,956.23, 
payable in a lump sum, plus  interest at 8% per annum commencing March 13, 
2008, until paid.   Employer should pay a penalty award in the aggregate amount 
of $22,800 for violations  through February 12, 2009.  Of that $22,800 penalty 
award, employer should pay Centura Health an award of $11,400 and should pay 
claimant an award of $5700, with the remaining award of $5700 payable to the 
director of the Division of Workers’ Compensation on behalf of the Subsequent 
Injury Fund.   The Judge further concludes  that employer should pay a penalty 
award in the amount of $100 per day from February 13, 2009, ongoing for each 
day that it fails  or refuses to pay the outstanding award in the lump sum amount 
of $31,956.23.  Of that penalty award, employer should pay 50% to Centura 
Health, 25% to claimant, and 25% to the director of the Division of Workers’ 
Compensation on behalf of the Subsequent Injury Fund.  

B. Personal Liability of Mocevic:



Centura Health and claimant argue that the Judge should hold Mocevic 
personally liable for the penalty violation. The Judge disagrees.   

In support of this argument, Centura Health cites  to the case of Hoang v. 
Arbess, 80 P3d 863 (Colo. App. 2003) which stands for the proposition that if the 
elements of a tort are proven against a shareholder of the corporation, the 
shareholder may be held liable for the damages resulting from the tort.  The ALJ 
is not persuaded.

In this case, the penalties issued by virtue of this order are not damages in 
“tort.”  Therefore, Hoang v. Abess, supra. is  not applicable to this case.  Instead, 
this appears to be an attempt by Centura Health to pierce the corporate veil.

The corporate veil may not be pierced simply on a showing that a single 
individual owns and controls a corporation and does a related business in his or 
her personal capacity.  See Jarnigan v. Busby, Inc., 867 P.2d 63 (Colo. App. 
1993).  Rather, the corporate veil may be pierced only if it is  shown that the 
corporate fiction has been used to perpetrate a fraud or to defeat a rightful claim.  
Industrial Commission v. Lavach, 165 Colo. 433, 439 P.2d 359 (1968).  

As there has been an insufficient showing in this case that employer is a 
corporate fiction that was used to defeat a rightful claim, the Judge declines to 
hold Mocevic personally liable for the penalty award.  The Judge concludes that 
claimant and Centura Health’s claim against Mocevic personally should be 
denied, without prejudice. 

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Employer shall pay Centura Health the outstanding balance of 
Judge Krumreich’s  underlying award of $31,956.23, payable in a lump sum, plus 
interest at 8% per annum commencing March 13, 2008, until paid.   

2. Employer shall pay a penalty award in the aggregate amount of 
$22,800 for violations through February 12, 2009, as follows:  

a. Employer shall pay a penalty award in the amount of $11,400 to 
Centura Health; 

b. Employer shall pay a penalty award in the amount of $5700 to 
claimant; and  

c. Employer shall pay a penalty award in the amount of $5700 to the 
Director of the Division of Workers’ Compensation on behalf of the 
Subsequent Injury Fund.   



3. Employer shall pay a penalty award in the amount of $100 per day 
from February 13, 2009, ongoing for each day that it continues to refuse to pay 
Centura Health the outstanding award of $31,956.23.  Of the penalty assessed 
under this paragraph, employer shall pay 50% of the penalty award to Centura 
Health, 25% to claimant, and 25% to Director of the Division of Workers’ 
Compensation on behalf of the Subsequent Injury Fund.  

4. Employer shall pay the Director of the Division of Workers’ 
Compensation on behalf of the Subsequent Injury Fund as follows: Employer 
shall issue any check payable to “Subsequent Injury Fund” and shall mail the 
check to the Division of Workers' Compensation, P.O. Box 300009, Denver, 
Colorado 80203-0009, Attention:  Brenda Carrillo, Subsequent Injury Fund. 

 5. Claimant and Centura Health’s claim against Mocevic personally is 
denied, without prejudice.

DATED:  _March 27, 2009_

Micahel E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-740-798

ISSUES

• Whether Claimant is entitled to medical maintenance benefits after 
maximum medical improvement (MMI) pursuant to Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1998); and

• Whether claimant is entitled to a disfigurement award for his work injury. 

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact:

1. Claimant sustained an admitted injury on November 5, 2007 when a 
vehicle rolled into him pinning him between the vehicle and his work truck.  
Claimant suffered three broken ribs and sustained contusions to his chest, 
back and right leg.  



2. Claimant underwent medical treatment for the work injury primarily with 
Dr. Abraham Lee. Claimant last saw Dr. Lee on June 17, 2008. The June 17 
medical record reflects that the Claimant reported his leg pain resolved; that 
he has persistent intermittent right lower to upper back pain, but does not 
need medication for this pain; and that he has no further rib pain. 

3. The June 17 medical record listed medications, but did not note the 
indications for such medications. In the “PLAN” section, Dr. Lee notes that 
Claimant should follow up as indicated regarding his leg and back 
symptoms, but provides no explanation as to when or how Claimant should 
“follow up.” The notes  pertaining to physical therapy in the medical record 
refer to PT in January 2008, not ongoing PT. Dr. Lee did not mention that 
Claimant would need maintenance medical treatment for his work injury.  
During the June 17 visit, Dr. Lee placed Claimant at MMI and referred him to 
Dr. Jeffrey Krebs for an impairment rating. 

4. Dr. Krebs evaluated the Claimant on July 15, 2008 for an impairment 
rating. He agreed that Claimant was at MMI as of that date and provided an 
impairment rating.  In his report, Dr. Krebs noted as  follows:  “This clinical 
condition in my opinion is stabilized.  I do not believe that any other active 
medical treatment or surgical intervention would be warranted.  Medical 
maintenance therefore is  not warranted.  He takes no medication for leg, 
neck, mid-back or low-back at this time.”

5. The July 15 report further states that Claimant has subjective 
complaints of continued aching in his mid and low back and his right thigh 
but that Claimant’s thoracic and lumbar spine x-rays were normal. Finally, Dr. 
Krebs opined that Claimant could return to his normal activities of daily living 
and that the Claimant did not need restrictions or accommodations.   

6. Claimant had also undergone physical therapy for this  injury. On 
February 4, 2008, Claimant’s physical therapist discharged him noting that 
Claimant had fully restored his prior level of functioning and vocational 
activities. The physical therapist recommended that Claimant continue the 
exercise program that he learned during the treatment sessions. There is 
nothing in the physical therapy records to indicate that Dr. Lee had requested 
ongoing physical therapy after February 4, 2008.

7. Claimant testified that he continues to suffer from pain and that he 
believes that medications and physical therapy would alleviate his 
symptoms. Claimant testified that when he experiences significant pain, he 
might take pain medications left over from the injury. Claimant has not seen 
a doctor for his symptoms since June 17, 2008, although Dr. Lee is also 
Claimant’s primary care physician. 

8. Claimant continues to work full duty at his normal job.



9. Based on the evidence, Claimant has not established that he requires 
medical maintenance treatment to relieve the effects of his industrial injury or 
to prevent further deterioration of his condition.

10. As a result of his  work injury, Claimant has a visible disfigurement to 
the body consisting of a discolored scar on the back of his neck 
approximately three inches long and approximately one-eighth inch wide. 
Claimant also has an indentation scar on his right thigh that is between one-
quarter and one-half inch deep, and approximately one inch wide, and three 
inches long.  Claimant has  established that he is entitled to a disfigurement 
award. 

CONCLUSIONS OF LAW

1. The purpose of the “Workers Compensation Act of Colorado” (Act) is  to 
assure the quick and efficient delivery of disability and medical benefits to 
injured workers  at a reasonable cost to employers, without the necessity of 
any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a worker’s 
compensation claim has the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is  more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 
P.3d 273, 275 (Colo. App. 2004).  The facts in a worker’s compensation case 
are not interpreted liberally in favor of either the rights of the injured worker 
or the rights  of the employer.  A worker’s  compensation case is  decided on 
its merits.  Section 8-43-201, C.R.S. 

2. The Judge’s factual findings  concern only evidence that is dispositive 
of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. 
ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; 
whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2005).

4. To prove entitlement to medical maintenance benefits, a Claimant must 
present substantial evidence to support a determination that future medical 
treatment will be reasonably necessary to relieve the effects  of the industrial 



injury or prevent further deterioration of the condition.  Grover v. Industrial 
Commission, 759 P.2d 705, 710-13 (Colo. 1988); Stollmeyer v. Industrial 
Claim Appeals Office, 916 P.2d 609, 611 (Colo. App. 1995).  Once a 
Claimant establishes the probable need for future medical treatment he “is 
entitled to a general award of future medical benefits, subject to the 
employer's  right to contest compensability, reasonableness, or necessity.”  
Hanna v. Print Expediters, Inc., 77 P.3d 863, 866 (Colo. App. 2003); see 
Karathanasis v. Chilis Grill & Bar, W.C. No. 4-461-989 (ICAP, Aug. 8, 2003).  
Whether a Claimant has presented substantial evidence justifying an award 
of Grover medical benefits is  one of fact for determination by the Judge.  
Holly Nursing Care Center v. Industrial Claim Appeals Office, 919 P.2d 701, 
704 (Colo. App. 1999).

5. As found, Claimant has not established by a preponderance of the 
evidence that he requires medical maintenance benefits or treatment. The 
medical records simply do not reflect substantial evidence of the need for 
medical maintenance treatment.  Dr. Lee’s June 17, 2008 report does not 
indicate that Claimant needs medical maintenance treatment, does not 
clearly reflect prescription medication indications, and essentially notes that 
Claimant’s only residual symptom was mild pain in his back for which he 
does not need medication. The records from Claimant’s visits with Dr. Lee 
are particularly persuasive given Dr. Lee’s role as the authorized treating 
physician for the work injury.   In addition, Claimant has not sought treatment 
with Dr. Lee since June 2008 despite ongoing pain complaints and has 
continued to work full duty for the past eight months.

Not only do the medical records of Dr. Lee lack substantial evidence to 
support the need for medical maintenance treatment, Dr. Krebs specifically 
opined that maintenance treatment was not warranted.  While the Judge 
appreciates that Claimant believes he needs  future treatment to prevent 
deterioration of his condition, the Judge concludes that Claimant’s subjective 
belief does not constitute substantial evidence.  Accordingly, no substantial 
evidence exists  to support an award for medical maintenance treatment after 
MMI.

6. Claimant has  established that he sustained a serious permanent 
disfigurement to areas of his body normally exposed to public view.  
Accordingly, Claimant is entitled to a disfigurement award pursuant to § 
8-42-108, C.R.S. (2007).  

ORDER

 It is therefore ordered that:



1. Claimant is not entitled to maintenance medical benefits after 
maximum medical improvement.  Respondents shall not be liable for the cost 
of any maintenance medical benefits.  

2. Employer shall pay Claimant  $2,375.00 for his disfigurement.  Section 
8-42-108, C.R.S.  Employer shall be given credit for any amount previously 
paid for disfigurement in connection with this claim.

3. The Insurer shall pay interest to claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future 
determination.

DATED:  March 27, 2009

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-665-461

ISSUES

 Whether Respondents have overcome the DIME physician’s impairment 
rating by clear and convincing evidence.

 Whether Claimant has proven by a preponderance of the evidence that he 
is permanently and totally disabled.

 Whether Claimant is entitled to additional compensation for disfigurement.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant’s date of birth is  December 11, 1984.  Claimant was born 
in Mexico City, Mexico.

 2. Claimant was hired by Employer on August 4, 2005 to work as a 
laborer.  Claimant worked for Employer carrying rocks and loading trucks  and 
Claimant’s position with Employer involved loading and unloading virtually all the 
time.



 3. Claimant sustained an admitted work related injury on October 5, 
2005.  Claimant was injured as he was attempting to load two marble slabs and 
became pinned between the slabs, each slab weighing 700 to 900 pounds.  
Claimant was 20 years, 9 months of age at the time he sustained his work injury.  
Claimant was a minor at the time of injury.

 4. Claimant came to the United States in 1999.  Claimant is not a 
United States citizen and admitted at hearing that he does not have 
documentation to allow him to legally work in the United States.  Claimant does 
not have a Social Security number (“SSN”) for himself.

 5. After arriving in the United States, Claimant obtained employment 
working for a body shop sanding and repairing dents on cars.  Claimant then 
worked for an appliance company carrying appliances, putting them in trucks and 
doing home installation.  Claimant did not have any significant customer 
interaction in this job and did not review any of the paperwork or service orders.

 6. Claimant has also worked doing duct work for an air conditioning 
company and working on floors  for construction and flooring companies.  This 
work involved removing the floor, grinding the floor surface, working with epoxy 
requiring Claimant to work in his hands and knees.  Claimant has done aeration 
work for a landscaping company.

 7. Claimant was able to obtain these jobs because most of the 
employers did not ask for a Social Security number.  On a couple of occasions 
when an employer did ask for a SSN Claimant used a SSN that was not his and 
was able to obtain employment.

 8. Claimant’s primary language is Spanish.  Claimant is  able to 
understand some English primarily related to work situations  and terminology.  As 
stated by Katie Montoya in her vocational assessment report of November 17, 
2008 Claimant’s communication abilities in English are limited.

 9. Claimant completed the first year of high school in Mexico.  
Claimant does not have any additional formal education.  Claimant possesses 
grade school level literacy and math skills.

 10. Dr. L. Barton Goldman, M.D. began treatment of Claimant on 
February 20, 2006 and became Claimant’s  ATP.  As diagnosed by Dr. Goldman, 
Claimant had sustained injuries to his neck, left shoulder and head from the work 
accident at Employer.  Regarding the head injury, Claimant sustained a basilar 
skull fracture, right non-displaced mandible fracture, right lateral orbital wall 
fracture and right comminuted zygomaticomaxillary fracture.  Claimant 
complained to Dr. Goldman on February 20, 2006 that he had difficulty sleeping 
because his facial pain awakened him at night.



 11. Claimant reached MMI on October 12, 2007 as assessed by Dr. 
Goldman.  At the time he reached MMI Claimant continued to complain of 
headaches 2 – 3 days per week requiring the medication Vicodin to abort the 
headaches.  Claimant also continued to experience left shoulder and neck pain.  
As noted by Dr. Goldman, Claimant also had speech deficits that Dr. Goldman 
graded in the medium class I to low class II under the AMA Guides.  On October 
12, 2007 Dr. Goldman proceeded to rate Claimant’s permanent impairments 
involving the left shoulder, neck, speech, work related mental impairment and 
episodic headaches.

 12. Dr. Goldman referred Claimant to Dr. Walter Torres for evaluation of 
Claimant’s mental impairment.  Dr. Torres found Claimant to have 13% mental 
impairment based upon impairment in activities  of daily living, sleep, social 
functioning, thinking, concentration and judgment and adaptation to demand.  Dr. 
Torres specifically found Claimant to have a mild level of impairment with respect 
to ability to perform activities on schedule.

 13. Dr. Goldman initially provided impairment ratings of 11% whole 
person for the cervical spine, 5% whole person for the left shoulder and 20% 
whole person for speech dysfunction.  In addition, Dr. Goldman adopted Dr. 
Torres’ 13% mental impairment.  Dr. Goldman in a report dated March 17, 2008 
revised the speech impairment to 7% whole person.

 14. At MMI Claimant was assigned permanent work restrictions by Dr. 
Goldman.  These restrictions place Claimant in the light duty category of work 
with specific restrictions  of 25 pounds maximum lifting, 10 pound repetitive lifting, 
carrying of up to 25 pounds, and pushing/pulling on low friction services (sic) at 
50 pounds.  Claimant is precluded from prolonged overhead work or reaching 
away from his  body with his left arm and Claimant should do minimal climbing on 
low steps.  In assigning these restrictions, Dr. Goldman took into account some 
inconsistencies noted on neuropsychological testing and a functional capacity 
evaluation as well as upon his own direct and indirect observation of Claimant.  
Dr. Goldman opined that Claimant had a fair prognosis  to advance to medium 
level work.

 15. Claimant was examined by Dr. Jonathan Woodcock, M.D. for a 
DIME on July 30, 2008.  Dr. Woodcock agreed with the impairment ratings given 
by Dr. Goldman for cervical, speech, headaches and left arm impairments.  Dr. 
Woodcock assigned an additional 3% whole person impairment for 
temporolmandibular joint dysfunction.  Dr. Woodcock assigned a 7% mental 
impairment.  The permanent impairment ratings assigned by Dr. Woodcock are 
credible and are found as fact.  Dr. Woodcock agreed with the work restrictions 
assigned by Dr. Goldman.

 16. At deposition on December 5, 2008, Dr. Goldman testified, and it is  
found, that the light work category is the appropriate one for now.  Even if 
Claimant were able to progress to the medium work category Claimant would still 



need to avoid a lot of work overhead with arms outreached.  As opined by Dr. 
Goldman at deposition and in a report dated February 19, 2009, Claimant 
remains in the light work category for the foreseeable future.

 17. Claimant has a scar to the side and above the right eye 1 inch in 
length and 1/16 inch in width that is irregular in appearance and darker in color 
than the surrounding skin.  In addition, Claimant’s right eyelid has a swollen 
appearance and Claimant’s right eyebrow is noticeably lower when compared to 
the left.  Claimant’s  right eye is noticeably more closed in appearance when 
compared to the left.  Claimant has sustained disfigurement in an area of the 
body normally exposed to public view.

 18. Lee White performed a disability evaluation and issued a report 
dated November 5, 2008.  Mr. White accurately noted that Claimant had a work 
history of jobs requiring manual labor.  Mr. White also accurately opined that 
Claimant is unable to return to work in the laboring types of jobs he has  held prior 
to his injury at Employer.  Mr. White opined that Claimant’s symptoms made him 
an unlikely candidate for employment in customer service, security or cashiering 
type positions.  The ALJ finds  this opinion of Mr. White to be credible, persuasive 
and it is found as fact.

 19. Claimant credibly testified that he suffers  from constant head pain 
and that 2 – 3 days  per week he has headaches of sufficient intensity that he 
stays in his room, lies down and uses the medication Vicodin to relieve the 
headache pain. 

 20. Claimant has looked for work primarily at restaurants although 
Claimant has no experience working in a restaurant.  When Claimant inquired 
about work at restaurants he was told they were not hiring and that he does not 
have any experience.  None of the restaurant employers where Claimant sought 
work would accept his application for employment.

 21. Katie Montoya performed a vocational assessment and issued a 
report dated November 17, 2008.  Ms. Montoya credibly stated in her report that 
Claimant is fairly limited in his skills  by reason of being primarily Spanish 
speaking and due to his  young age without substantial time to develop a skill 
base.

 22. Ms. Montoya initiated vocational research in the fields  of cleaning 
type work, restaurant work, production, collating and sorting type work.  Ms. 
Montoya’s research into these potential fields  of employment for Claimant was 
ongoing at the time she issued her report.  Ms. Montoya stated that “I do think 
Mr. Alcocer-Sepeda does have the current capacity to return to work.”  

 23. The family of Claimant’s wife owns a convenience store in El Paso, 
Texas.  Claimant may consider moving there and has  asked the family for a favor 
to allow him to attempt to work in the convenience store.  Claimant does not 



believe he could work on a regular basis because of the pain he experiences in 
his head and his sleep difficulties that cause him to have to sleep during the day.

 24.  Insurer filed a Final Admission of Liability on April 24, 2008 
admitted to 21% whole person impairment and 8% scheduled impairment of the 
arm at the shoulder.  Insurer also admitted liability for post-MMI medical 
treatment.

 25. Claimant has proven by a preponderance of the evidence that he is 
currently unable to earn any wages in the same or other employment.  Claimant 
has proven that he is permanently and totally disabled.

CONCLUSIONS OF LAW

26. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings  as unpersuasive.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).

27. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents and a workers compensation claim shall be decided 
on its merits. Section 8-43-201 (2008) C.R.S.

28. The burden of proof in establishing permanent total disability is on 
the employee to prove that he or she is  unable to earn any wages in the same or 
other employment.  In order to meet the burden of proof established by this 
statute, claimant must prove permanent total disability by a preponderance of the 
evidence.  The question of whether claimant has  carried this  burden is one of fact 
for resolution by the administrative law judge.  See Eisnach v. Industrial 
Commission, 633 P.2d 502 (Colo. App. 1981).  

28.   In determining whether a claimant is  permanently totally disabled, 
the ALJ may consider his age, education, prior work experience, vocational 
training, overall physical condition, mental capabilities, and the availability of the 
work claimant can perform.  See Sandoval v. Sam & Ray’s Frozen Foods, W.C. 
No. 4-125-205 (ICAO Nov. 30, 1993).   The critical test is  whether employment 



exists  that is  reasonably available to claimant under his particular circumstances.  
Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998). 

29. Section 8-40-201(16.5) does  not mandate that a claimant produce 
medical opinion that he is permanently and totally disabled.  The physician does 
not determine industrial loss of use, economic loss, or any other type of loss 
giving rise to disability payments.  A Claimant’s ability to earn wages within the 
meaning of Sec. 8-40-201(16.5) is not purely a medical question.  Rather, in 
evaluating a claim for permanent total disability, the ALJ is called upon to 
consider the effects  of the industrial injury upon the Claimant’s ability to earn any 
wages considering the Claimant’s physical condition, educational background, 
vocational history and other relevant factors.  Best-Way Concrete Company v. 
Baumgartner, 908 P.2d 1194 (Colo. App. 1995).

 30. A determination of whether the claimant is  permanently and totally 
disabled is a question of fact for the ALJ, based on various interdependent 
factors including the worker’s  age, education, prior work experience and 
vocational training, the worker’s overall physical condition and mental 
capabilities, and the availability of the type of work which the worker can perform.  
Professional Fire Protection, Inc. v. Long, 867 P.2d 175 (Colo. App. 1993).

 31. An award of permanent total disability is  not vitiated simply because 
the Claimant held some type of post-injury employment.  If the evidence shows 
the Claimant was  not physically able to sustain the post-injury employment, or 
that such employment is unlikely to again become available to the Claimant in 
view of his particular circumstances, the ALJ need not find the Claimant is 
capable of earning wages.  Ruiz v. Pacific Frames, W.C. No. 4-353-854, I.C.A.O., 
February 18, 2000.

 32. As found, Claimant has proven that he is permanently and totally 
disabled as defined by Section 8-40-201(16.5), C.R.S., and has proven that he is 
unable to earn wages in the same or other employment. 

 33. Respondents argue that no physician has stated that Claimant is 
permanently and totally disabled.  While this is  correct, as noted above, a 
physician does not determine whether a Claimant has proven that he is 
permanently and totally disabled.  The ATP, Dr. Goldman, placed Claimant in a 
light work category at the time of MMI and has consistently opined that Claimant 
remains in that work category for the foreseeable future.  The physical 
restrictions assigned by Dr. Goldman preclude Claimant from doing the type of 
work that he was able to obtain and perform prior the work injury.  The Claimant 
is  accordingly unable to earn a wage in the same type of employment that as he 
did prior to the injury.  The inquiry then turns to whether, considering the various 
independent factors  discussed above, Claimant is able to earn a wage in some 
other employment.

 34. Claimant is primarily Spanish speaking with grade school level 



literacy and math skills  and fairly limited work skills.  Claimant has sought 
employment at restaurants, an area in which he admittedly has no experience.  
Claimant has attempted to apply for work in this area and his job applications 
have been refused by the employers for the reasons found above.  Claimant has 
impairments of speech and mental impairments as assessed by both Dr. 
Goldman and Dr. Woodcock.  These impairments combined with Claimant’s 
limited education, work skills, and English language capability and lack of 
experience in customer service, security or as a cashier make it unlikely Claimant 
could obtain employment in these types  of jobs.  The opinion of Lee White is 
credible and persuasive that Claimant is an unlikely candidate for employment in 
these types of positions.

 35. The report of Katie Montoya is  not considered persuasive to rebut 
the evidence presented by Claimant in support of his  claim for permanent and 
total disability benefits.  Ms. Montoya’s report is  based upon incomplete 
vocational research that fails to establish as a matter of fact that Claimant is likely 
employable in the various types of employment she researched.  Ms. Montoya’s 
statement that she thinks Claimant has  the current capacity to return to work is 
not persuasive to establish as a matter of fact that Claimant is able to obtain 
employment and earn a wage.  While a Claimant may be capable of returning to 
work he may still be considered permanently and totally disabled if the other 
relevant factors and the labor market prevent him from access to jobs  in which he 
can earn a wage. 

 36. Claimant, by his own admission, is  not legal to work in the United 
States.  The Court in Champion Auto Body v. Indus. Claim Appeals Office of 
State of Colo., 950 P.2d 671 (Colo. App. 1997) rehearing denied held that illegal 
status does not, as a matter of law, preclude entitlement to disability benefits.  
Claimant’s lack of legal work status in the United States therefore does not bar 
him, as a matter of law, from receiving an award of PTD benefits. 

 37. Respondents argue that Claimant’s lack of legal work status in the 
United States is an unrelated impairment of his  ability to find work that should be 
considered along with other factors.  Claimant failed to cite any authority in his 
position statement that would preclude the ALJ from considering this  factor in 
determining the Claimant’s ability to obtain employment and earn a wage.  The 
ALJ finds and concludes that Claimant’s  lack of legal work status in the Unites 
States is  not a significant contributing factor in Claimant’s overall disability.  See, 
Siefried v. Indus. Comm’n, 736 P.2d 1262   (Colo. App. 1986).  Claimant was 
consistently able to obtain work prior to his injury even though he lacked legal 
work status, including work with the Employer.  Even if Claimant had legal work 
status, he still is left after the injury with significant impairments and work 
restrictions that when combined with his limited education, language and work 
skills make it unlikely he can obtain other employment to earn a wage.  As 
Respondents argue, the lack of legal work status would justify an employer in 
terminating an employee and a termination on such grounds would be 



considered to result from a volitional act of the employee to bar entitlement to 
temporary disability benefits.  Godoy v. A1 Aurora Relocation Services, W.C. No. 
4-506-060 (ICAO December 4, 2002) (claimant acted volitionally when he 
provided false documentation concerning his eligibility to work).  This principle 
applies to a termination of employment and not to the question of whether 
Claimant could obtain employment in spite of his  lack of legal work status.  Here, 
as found, Claimant was  able to do so prior to his work injury.  The holding in 
Enriquez v. Oglebay Norton Co., W.C. No. 4-603-526 (ICAO Jan. 21, 2005) cited 
by Respondents that a claimant’s work status may be considered when 
evaluating the cause of post-injury wage loss is distinguishable on the basis that 
there the issue was consideration of an employee’s legal work status  in the 
application of the “termination statutes” found in Sections 8-42-103(1)(g) and 
8-42-105(4), C.R.S. and not the determination of PTD under Section 8-40-201
(16.5), C.R.S.  Here, the Claimant’s  lack of legal work status is not the cause of 
his inability to obtain employment and earn a wage and the fact that Claimant 
does not have legal work status does not mandate a finding that his wage loss 
after MMI is not related to the effects of his work injury.

 38. The ALJ has considered Respondents’ argument that Claimant’s 
young age is  likely an advantage to him in any job search he may undertake.  
While this  may be true, as observed by Ms. Montoya, Claimant’s young age and 
lack of developed work skills is also an impediment to his employability after the 
injury.  Respondents  argue that Claimant should be able to advance to medium 
level work.  While this  has been discussed in the medical evidence, Claimant 
remains in the light duty category for the foreseeable future.  The ALJ cannot 
base on award or a denial of PTD benefits upon the speculation or conjecture 
that Claimant’s physical condition may improve in the future enabling him to 
obtain employment and earn a wage.  See, Indus. Comm’n v. Havens, 136 Colo. 
111, 134 P.2d 698 (1957).  And, as Claimant correctly observes, Respondents 
retain the right to seek re-opening of an award under Section 8-43-303, C.R.S.  
Respondents argue that Claimant can return to work for his wife’s family’s 
business in Texas.  Respondents argue that the evidence on this  supports a 
finding that an offer of employment has been made.  The ALJ disagrees.  At 
most, Claimant has made an inquiry about such work.  The credible evidence 
failed to show that an actual offer of employment had been made.  Additionally, 
the Claimant credibly testified that he questioned if he would be able to perform 
and continue the employment, if offered.  The ALJ finds an concludes that the 
evidence concerning the possibility of a job in Texas is  insufficient to prove that 
Claimant is able to earn a wage under the applicable standard.  

 39. Under Section 8-42-102(4), C.R.S. the permanent disability of a 
minor shall be paid at the maximum rate of compensation payable under the 
articles at the time of determination of permanency.  As the Court of Appeals held 
in Casa Bonita Restaurant v. Industrial Commission, 677 P.2d 344 (Colo. App. 
1983), the definition of a “minor” for purposes of section 8-42-102(4) is controlled 
by section 2-4-401(6), C.R.S.  Section 2-4-401(6) defines a minor as “any person 



who has  not attained the age of twenty-one years.”  The determination of 
permanency is made at the time Claimant reaches MMI.  As found, Claimant was 
a minor at the time of the injury.  Claimant reached MMI on October 12, 2007 and 
is  entitled to PTD benefits  at the maximum rate applicable on that date.  The 
maximum rate of compensation in effect on the date Claimant reached MMI was 
$753.41.

 40. Claimant has sustained disfigurement to an area of his body 
normally exposed to public view.  Claimant is  entitled to additional compensation 
for such disfigurement under Section 8-42-108, C.R.S. (2005).  The ALJ awards 
Claimant $2,000.00 for such disfigurement. 

 41. In light of the ALJ’s determination that Claimant has proven a claim 
for PTD benefits, the ALJ does not address  the issue of whether Respondents 
have overcome the impairment rating of the DIME physician, Dr. Woodcock, or 
the application of the statutory cap under Section 8-42-107.5, C.R.S. and 
expresses no opinion on those issues.

ORDER

 It is therefore ordered that:

 Insurer shall pay Claimant PTD benefits beginning October 12, 2007 at 
the rate of $753.41 per week and continuing for life or until further order.  Insurer 
shall be entitled to credit for any amount of temporary disability or permanent 
impairment benefits paid after the date of MMI.

 Insurer shall pay Claimant $2,000.00 in disfigurement benefits with credit 
for any previously paid disfigurement benefits.

The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

DATED:  March 30, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE 
COURTS     
  
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-711-855

PROCEDURAL BACKGROUND



On July 21, 2008 ALJ Cannici issued Findings of Fact, Conclusions of Law 
and Order (Order) in this matter.  The sole issue for determination was whether 
Claimant was  entitled to receive Decedent’s remaining Permanent Partial 
Disability (PPD) benefits as his surviving spouse pursuant to the October 24, 
2007 Final Admission of Liability (FAL).  ALJ Cannici concluded that Claimant’s 
right to death benefits and the extent of her dependency became filed when 
Decedent sustained his industrial injury.  The ALJ thus reasoned that 
Respondents had failed to overcome the statutory presumption that Claimant 
was wholly dependent on Decedent.  He therefore ordered Respondents to pay 
Claimant the remaining PPD benefits pursuant to the FAL as Decedent’s 
surviving spouse.

Respondents sought review of the Order and asserted that Claimant’s 
right to death benefits and the extent of her dependency did not become fixed at 
the time of the industrial injury, but instead required a determination of her 
dependency status at the time of Decedent’s  death.  Relying on the statutory 
interpretation of the Colorado Supreme Court in McBride v. Industrial Comm’n, 97 
Colo. 166, 49 P.2d 385 (1935), the Industrial Claim Appeals Panel (ICAP), 
determined that the ALJ had misapplied the relevant law.  The ICAP thus  set 
aside the Order and remanded the matter for entry of a new order.  The ICAP 
directed the ALJ to determine whether Claimant’s  presumptive dependency at 
the time of Decedent’s death was rebutted by a showing that Claimant “was 
voluntarily separated and living apart from the decedent or was not dependent on 
the decedent for support.”

ISSUE

Whether Claimant is entitled to receive all of Decedent’s remaining PPD 
benefits as his surviving spouse pursuant to the October 24, 2007 FAL.

FINDINGS OF FACT

1. On May 1, 2002 Claimant and Decedent became common law 
spouses.

2. On December 28, 2006 Decedent sustained an admitted industrial 
injury during the course and scope of his employment with Employer.  On the 
date of the injury Claimant and Decedent lived together in the marital home 
located at 3741 East 138th Place in Thornton, Colorado.

3. During 2006 Claimant and Decedent reported joint income of 
$62,761 on their Federal Income Tax Return.  Claimant testified that she earned 
approximately $30,000 of the total income.



4. Claimant and Decedent continued to reside in the marital home 
until approximately March 2007.  Claimant credibly explained that she and 
Decedent obtained separate residences but continued to share expenses.  She 
noted that she voluntarily separated from Decedent because he became difficult 
to live with after his industrial injury.  Claimant characterized her arrangement 
with Decedent as a “trial separation.”  However, the parties did not consider or 
discuss the possibility of divorce.

5. On October 11, 2007 Decedent reached Maximum Medical 
Improvement (MMI) and received a 24% left lower extremity impairment rating for 
his industrial injury.

6. On October 23, 2007 Decedent died for reasons unrelated to his 
December 28, 2006 industrial injury.

7. On October 24, 2007 Respondents  filed a FAL.  The FAL provided 
that Decedent was entitled to receive $11,307.88 in PPD benefits as  a result of 
his impairment.

8. During 2007 Claimant and Decedent reported joint income of 
$37,806 on their Federal Income Tax Return.  Claimant credibly stated that she 
earned approximately $30,000 of the combined income because Decedent only 
worked for a couple of weeks during the year.  Decedent thus contributed 
approximately $7,806 toward the parties’ combined income.  At the time of 
Decedent’s death, Claimant was thus partially financially dependent upon him for 
support.

 9. Prior to Decedent’s  death, the parties obtained separate 
residences.   Although Claimant explained that she had not discussed the 
possibility of divorce with Decedent, she acknowledged that the separation was 
voluntary and characterized the relationship as a “trial separation.”  Based on 
Claimant’s testimony, Claimant and Decedent intended to be voluntarily 
separated at the time of Decedent’s death.  Because Claimant and Decedent 
were voluntarily separated and living apart at the time of Decedent’s death, 
Respondents have produced competent evidence to overcome the presumption 
that Claimant was wholly dependent on Decedent.

10. Because Decedent suffered his industrial injury on December 28, 
2006, the parties’ 2006 Federal Income Tax Return provides an appropriate 
measure of Claimant’s dependency.  During 2006 Claimant and Decedent 
reported combined joint income of $62,761.  Claimant credibly stated that she 
earned approximately $30,000 of the total income.  Decedent thus contributed 
$32,761 toward Claimant’s support in 2006.  Claimant therefore contributed 
approximately 47.8% and Decedent contributed approximately 52.2% toward the 
couple’s joint income in 2006.  Pursuant to §8-42-117(1)(b), C.R.S. Claimant is 
thus entitled to 52.2% or $5,902.71 of the $11,307.88 in PPD benefits  admitted in 
the October 24, 2007 FAL.



CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  
§8-42-101, C.R.S.   A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 
104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker 
or the rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

4. Section 8-41-503(1), C.R.S. governs the determination of an 
individual’s dependency for purposes of calculating death benefits.  The 
statute provides:

[d]ependents and the extent of their dependency shall be 
determined as of the date of the injury to the injured 
employee, and the right to death benefits shall become fixed 
as of said date irrespective of any subsequent change in 
conditions except as provided in section 8-41-501(1)(c) 
[pertaining to minor children between the ages of 18 and 21].  
Death benefits shall be directly payable to the dependents 
entitled thereto or to such person legally entitled thereto as 
the director may designate.

5. Section 8-41-501(1), C.R.S. designates classes of persons 
who are presumed to be wholly dependent on a decedent.  Section 
8-41-501(1)(a), C.R.S. provides that a widow or widower is wholly 
dependent “unless it is shown that she or he was voluntarily separated 



and living apart from the spouse at the time of the injury or death or was 
not dependent in whole or in part on the deceased for support.”  The 
statute also states that the presumption of dependency may be overcome 
by competent evidence.

6. In McBride v. Industrial Comm’n., 97 Colo. 166, 49 P.2d 386 
(1935), the Colorado Supreme Court harmonized the predecessors of 
§8-41-501 and §8-41-503(1) by determining that all dependency is not 
fixed at the time of an industrial accident.  Furthermore, in Ward v. Ward, 
928 P.2d 739, 741 (Colo. App. 1996), the court of appeals remarked that 
the phrase “irrespective of any subsequent change in conditions” in 
§8-41-503(1) has been “interpreted to fix dependency status and the 
amount of benefits  at the time of death, not at the time of injury.”  See 
Richards v. Richards & Richards, 664 P.2d 254 (Colo. App. 1983) (stating 
that the amount of death benefits should be calculated on the date of 
death, not on the date of the industrial injury).

7. The statutory presumption of spousal dependency can only 
be rebutted by demonstrating that the surviving spouse was voluntarily 
separated and living apart from the decedent or was not dependent upon 
the decedent for any support.  See Exeter Drilling v. Industrial Claim 
Appeals Office, 801 P.2d 20, 21 (Colo. App. 1990); Michalski v. Industrial 
Claim Appeals Office, 781 P.2d 183, 184-85 (Colo. App. 1989).  A widow 
thus may be entitled to receive death benefits where, despite having her 
own substantial sources of support, the decedent made some contribution 
to her support.  Michalski, 781 P.2d at 185.  Moreover, whether spouses 
are voluntarily separated and living apart is determined by the intent of the 
parties.  Where a couple lives apart but intends to remain married and 
there are no pending legal proceedings  regarding divorce or separation, 
the couple may not be “voluntarily separated.”  Id. 

8. As found, during 2007 Claimant and Decedent reported joint 
income of $37,806 on their Federal Income Tax Return.  Claimant credibly 
stated that she earned approximately $30,000 of the combined income 
because Decedent only worked for a couple of weeks during the year.  
Decedent thus  contributed approximately $7,806 toward the parties’ 
combined income.  At the time of Decedent’s death, Claimant was thus 
partially financially dependent upon him for support.

9. As found, prior to Decedent’s death, the parties obtained 
separate residences.  Although Claimant explained that she had not 
discussed the possibility of divorce with Decedent, she acknowledged that 
the separation was voluntary and characterized the relationship as a “trial 
separation.”  Based on Claimant’s testimony, Claimant and Decedent 
intended to be voluntarily separated at the time of Decedent’s death.  
Because Claimant and Decedent were voluntarily separated and living 



apart at the time of Decedent’s death, Respondents  have produced 
competent evidence to overcome the presumption that Claimant was 
wholly dependent on Decedent.  Compare Michalski, 781 P.2 at 185 
(where parties intended to live together and maintain their marital relation 
but were forced to obtain separate weekday residences because of 
economic circumstances, they were not “voluntarily separated”).

10. Because Claimant is  a partial dependent, §8-42-117(1)(b), 
C.R.S. provides the appropriate formula for calculating the amount of 
unpaid PPD benefits  that she is entitled to receive.  Section 8-42-117(1)(b) 
states, in relevant part:

Where the injury caused permanent partial disability, the 
death benefit shall consist of that proportion of the unpaid 
and unaccrued portion of the permanent partial disability 
benefit which the employee would have received if the 
employee had lived as the amount devoted by the deceased 
to the support of such persons for the year immediately prior 
to the injury bears to the total income of the persons during 
said year.

11. As found, because Decedent suffered his  industrial injury on 
December 28, 2006, the parties’ 2006 Federal Income Tax Return 
provides an appropriate measure of Claimant’s dependency.  During 2006 
Claimant and Decedent reported combined joint income of $62,761.  
Claimant credibly stated that she earned approximately $30,000 of the 
total income.  Decedent thus contributed $32,761 toward Claimant’s 
support in 2006.  Claimant therefore contributed approximately 47.8% and 
Decedent contributed approximately 52.2% toward the couple’s  joint 
income in 2006.  Pursuant to §8-42-117(1)(b), C.R.S. Claimant is thus 
entitled to 52.2% or $5,902.71 of the $11,307.88 in PPD benefits admitted 
in the October 24, 2007 FAL.



ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Claimant is entitled to receive Decedent’s  PPD benefits as his 
partially dependent surviving spouse in the amount of $5,902.71 pursuant to the 
October 24, 2007 FAL.

 2. Interest shall accrue at the rate of 8% per annum on all benefits  not 
paid when due.

 3. All issues not resolved in this Order are reserved for future 
determination.

DATED: March 30, 2009.
Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-770-277

ISSUES

 Did claimant prove by a preponderance of the evidence that she is entitled 
to temporary totally disability benefits from August 22nd through 
December 4, 2008?

 Did claimant prove by a preponderance of the evidence that an average 
weekly wage of $367.52 represents a fair approximation of her wage loss 
from her injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

1. Claimant worked for employer from October 8, 2007, through 
August 21, 2008, when employer laid her off.  Claimant sustained an admitted 
injury while working for employer on February 5, 2008.  At the time of her injury, 
claimant worked full time, earning an hourly wage of $8.95.



2. Employer hired claimant on October 7, 2007.  Wage records 
provided by both claimant and respondents indicate that, during 16-week period 
prior to the date of injury, claimant earned $5,880.28, or an average of $367.52 
per week.  However, during the 13-week period prior to the date of injury, 
claimant earned approximately $4,416.18, or an average of $339.71 per week.  
Claimant contends the 16-week period more fairly represents her wage loss as  a 
result of her injury.  Respondents contend the 13-week period more fairly 
represents claimant’s wage loss.

3. Were claimant’s average weekly wage (AWW) based upon a 40-
hour workweek, her AWW would be calculated at $358.00.  An AWW based upon 
the 13-week period is substantially lower than the average of $358.00 based 
upon full-time work of 40 hours per week.  Claimant’s wage history shows weeks 
when she earned less and weeks she earned more than $358.00.  There was no 
evidence explaining why claimant’s earnings fluctuated.  The 16-week period 
spreads claimant’s earnings over a longer period of time and more fairly 
approximates her earning capacity at employer.  The Judge thus finds that an 
AWW calculated upon the 16-week period ($367.52) more fairly approximates 
claimant’s wage loss as a result of the injury.          

4. On February 16, 2009, insurer filed a General Admission for 
Liability (GAL), admitting liability for medical benefits and temporary total 
disability (TTD) benefits  from December 5, 2008, ongoing.  Insurer calculated 
claimant’s TTD benefits based upon an admitted AWW of $339.71.  

5. At hearing, respondents’s counsel offered a judicial admission, 
representing that insurer was admitting liability for TTD benefits from August 22, 
2008, (the day following the date employer laid claimant off from work) through 
September 2, 2008.    Respondents’s counsel argued that insurer legally could 
terminate claimant’s TTD benefits as of September 3, 2008, because claimant 
was scheduled for surgery that day but refused surgery without any medical 
reason.  Respondents’s counsel further argued that claimant delayed 
rescheduling until she underwent the surgery on December 5, 2008, at which 
point, insurer re-initiated her TTD benefits under the GAL.

5. Claimant moved for summary judgment on the issue of claimant’s 
entitlement to TTD benefits  from September 3 through December 4, 2008.  
Claimant argued that, viewing respondents’s allegations as true and in the 
light most favorable to respondents, there is no statutory authority allowing 
respondents to terminate claimant’s TTD benefits as of September 3, 2008.  
Respondents’s counsel conceded that none of the statutory pre-
requisites to suspending TTD benefits  under §8-42-105(2) have 
occurred.  Because it was undisputed that none of the statutory pre-
requisites for termination of TTD benefits had occurred, the Judge 
granted claimant’s motion.  



CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Temporary Disability Benefits:

Claimant argues she has shown as a matter of law that she is  entitled to 
TTD benefits from September 3rd through December 4th, 2008.  The Judge 
agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

 To prove entitlement to TTD benefits, claimant must prove that the 
industrial injury caused a disability lasting more than three work shifts, that she 
left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection 
between a work-related injury and a subsequent wage loss in order to obtain 
TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  Section 8-42-105(3)(d)(I), 
supra, provides express grounds for terminating TTD.  For instance, §8-42-105
(3)(d)(I), supra, provides that TTD shall continue until:

The attending physician gives the employee a written release to 
return to modified employment, such employment is offered to the 
employee in writing, and the employee fails  to begin such 
employment.

The Workers' Compensation Rules of Procedure IX(C)(1)(d), 7 CCR 1101-3 at 
34, provide grounds allowing respondents to unilaterally terminate a claimant's 
TTD benefits without a hearing by filing an admission of liability.

By filing an admission of liability, insurer admits that claimant sustained 
her burden of proving entitlement to TTD benefits, and insurer is bound to pay 
according to the admission.  Cibola Construction v. Industrial Claim Appeals 



Office, 971 P.2d 666 (Colo. App. 1998).  Once they admit liability for TTD 
benefits, respondents must continue paying the admitted benefits until they prove 
the occurrence of one of the rule-based grounds  under WCRP IX(C)(1)(d) or one 
of the statutory based grounds under §8-42-105(3)(a)-(d), supra. Colorado 
Compensation Insurance Authority v. Industrial Claim Appeals Office, 18 P.3d 
790, 792 (Colo. App. 2000) (court held that insurer’s admission of liability for 
closed period of TTD benefits was improper where claimant’s  act of returning to 
school is not one of the statutory grounds for termination under §8-42-105(3)).

Here, the Judge found that insurer’s judicial admission of liability for TTD 
benefits as of the date employer laid her off on August 22, 2008, was tantamount 
to admitting claimant sustained her burden of proving she was unable to perform 
her regular work because of the effects of her injury.  The Judge thus found that 
the burden of proof shifted to respondents to prove facts supporting one of the 
statutory grounds for termination under §8-42-105(3). Respondents’s counsel 
conceded that, even if claimant willfully delayed surgery, such delay failed to 
constitute one of the statutory pre-requisites to suspending TTD benefits  under 
§8-42-105(2).  Because it was undisputed that none of the statutory pre-
requisites for termination of TTD benefits had occurred, the Judge granted 
claimant’s motion as a matter of law.

The Judge concludes insurer should pay claimant TTD benefits from 
September 3rd through December 4th, 2008.

B. Average Weekly Wage:

Claimant argues she has proven by a preponderance of the evidence that 
the Judge should determine her AWW at $367.52.  The Judge agrees.

The Judge must determine an employee's average weekly wage by 
calculating the money rate at which services are paid the employee under the 
contract of hire in force at the time of injury, which must include any advantage or 
fringe benefit provided to the employee in lieu of wages.  Celebrity Custom 
Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).  
Section 8-42-102(3), supra, grants the ALJ discretionary authority to alter the 
statutory formula if for any reason it will not fairly determine claimant's AWW.  
Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The overall objective 
of calculating AWW is to arrive at a fair approximation of claimant's wage loss 
and diminished earning capacity.  Ebersbach v. United Food & Commercial 
Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997). 

The Judge found that, were it based upon a 40-hour workweek, claimant’s 
AWW would be calculated at $358.00.  An AWW based upon the 13-week period 
is  substantially lower than the average of $358.00 based upon full-time work.  
Claimant’s wage history shows weeks when she earned less and weeks she 
earned more than $358.00.  There was no evidence explaining why claimant’s 
earnings fluctuated.  The Judge found that the 16-week period reflects claimant’s 



earnings over a longer period of time and more fairly approximates  her earning 
capacity at employer.  The Judge thus found that an AWW of $367.52 more fairly 
approximates claimant’s wage loss as a result of the injury.

The Judge concludes insurer should pay claimant compensation benefits 
based upon an AWW of $367.52.    

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Insurer shall pay claimant TTD benefits from September 3rd 
through December 4th, 2008.  

2. Insurer shall pay claimant compensation benefits  based upon an 
AWW of $367.52.

3. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

4. Issues not expressly decided herein are reserved to the parties for 
future determination.

DATED:  _March 30, 2009_

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-749-423

ISSUES

 The following issues were raised for consideration at hearing:

 1. Whether the Respondents shall have the right to withdraw their 

Admission of Liability;

 2. Temporary total disability benefits (TTD) from March 22, 2008, 

through August 24, 2008;  



3. Medical benefits, reasonable and necessary; and 

4. Whether Claimant is entitled an offset for unemployment 
compensation received by Claimant.

FINDINGS OF FACT

 Having reviewed the evidence presented at hearing and the parties  post 
hearing position statements, the following Findings of Fact are entered.

 1. Claimant is a fifty-four (54) year old married engineer with two 
children who began working as a project manager for Employer in June 2008.  
Employer was in the business of doing the cement structural frame for commercial 
buildings.  The particular building for which Claimant was hired was scheduled to 
have three (3) stories underground and eight (8) stories above ground.  Claimant 
testified and Respondents’ General Admission admits that Claimant’s  average 
weekly wage is $1,515.  

 2. Prior to Claimant’s work injury, which is the subject of this claim on 
October 15, 2007, Claimant led an active lifestyle both on the job and off the job.  
He typically arose around 5:00 a.m. and went to the gym, which opened at 5:30 
a.m.  At the gym, Claimant exercised, including walking on a treadmill.  Thereafter 
he would return home, have breakfast with his family, and then go to work.  After 
work and on weekends, he recreated including long walks  with his family, hikes in 
the mountains, mountain biking, skiing, and other recreational activities.

 3. On October 15, 2007, Claimant was attempting to move a concrete 
stressing machine weighing approximately one hundred (100) pounds from the 
back of his SUV to a pickup truck.  During the process of moving this concrete 
stressing machine, he felt a pull in his back and began to experience low-level 
back pain.  Claimant did not report this to his supervisor because he assumed he 
would improve with time.  Additionally, Claimant had been told by one of the owners 
of Employer that there were too many employees complaining of work injuries  and 
claiming workers’ compensation benefits.  At a later meeting, the safety manager of 
the Employer told Claimant that when someone had a work injury, as  soon as the 
workers’ compensation process was completed, the Employer let the employee go. 

 4. After his work injury of October 15, 2007, Claimant continued to 
exercise and stretch in the mornings and he continued to work.  Claimant’s 
condition, however, gradually worsened.  On November 13, 2007, Claimant saw 
his private doctor, Dr. John Hudson, complaining of an earache.  At that time, 
Claimant mentioned he was experiencing some low-back pain and that the onset 
of the pain had been approximately a week before.   Claimant testified that the 
conversation with Dr. Hudson about his back and the onset of disability was an 
after thought and that the doctor did not ask him how he had hurt his back.  Nor did 
Dr. Hudson offer any treatment for Claimant’s back.  Claimant credibly testified that 



he made a mistake about his onset of disability.  The mistake was premised on 
several factors including:  the seeming insignificance of the back pain, the lack of 
any immediate need for treatment, the extremely busy schedule Claimant kept, 
and the fact that with aging the Claimant compressed time. 

5. Claimant’s back pain continued to gradually worsen.  Claimant continued 
to go to the gym and stretch and exercise every morning, but his after work walks 
with his family got shorter and shorter.  Claimant had customarily purchased a ski 
pass, but did not in the fall of 2007 because of increasing back pain.

 6. In early January 2008 during one of his regular morning workouts, at 
a period of time when his pain had increased to the point where it was very 
bothersome, he was walking on the treadmill trying to loosen up.  A few minutes 
into his workout on the treadmill, Claimant realized that his pain and stiffness was 
not loosening up.  The pain was significant enough that Claimant stopped his 
workout.  Thereafter he made an appointment with his private doctor, Dr. Kevin 
Boehm, whom he saw on January 16, 2008.  Dr. Boehm’s medical note of January 
16, 2008, indicates that the onset of the pain was four (4) months ago (i.e. October 
2007), that the severity level was seven (7), that it occurred occasionally, and that 
the problem was worsening.  

 7. Dr. Boehm referred Claimant for a lumbar spine MRI, which took 
place on January 28, 2008.  The MRI note indicates the onset of disability as 
October 2007.  The MRI demonstrated significant multi-level problems.  The 
radiologist asked Claimant, for the first time, what had caused his onset of disability.  
When Claimant explained that the onset occurred while moving a concrete 
stressing machine for his job, the radiologist advised him to immediately notify his 
Employer. 

 8. When Claimant notified his employer of his work injury, his Employer 
wanted to know the exact date.  In order to designate the exact date, Claimant 
credibly testified that he reviewed records he kept in his  desk to pinpoint the time 
he moved the concrete stressing machine.  Based on those records, Claimant 
pinpointed October 15, 2007 as the exact date of his  onset of disability.  The 
Respondents filed a General Admission of Liability on February 11, 2008, admitting 
for medical benefits. 

 9. Claimant was seen at Employer’s designated clinic, Mile Hi 
Occupational Medicine, which later merged with Concentra, on the same day he 
reported his injury, January 29, 2008.  Claimant was prescribed Darvocet and was 
advised to take “precaution on safety sensitive activities  while taking pain meds”.  
Ongoing medical records from Mile Hi Occupational Medicine indicated Claimant 
was working “most” of his regular duties  but felt unsteady on ladders.  On February 
22, 2008, he was given a restriction advising “minimal use of ladders”.   



 10. Claimant was  slow in his job performance because of his  pain 
medications  and his pain.  The restriction of only minimal use of ladders made 
Claimant’s job difficult to perform adequately since ladders were the only method of 
getting from deck to deck in the unfinished project he was in charge of.  When 
Claimant missed work in order to get authorized epidural steroid injections (ESI), 
his supervisor was unhappy with him and left Claimant with the perception that 
Claimant was expected to return to work immediately after getting the injection.  
Claimant was given ESI on February 1, 2008; February 7, 2008; February 15, 
2008; and March 13, 2008.  Dr. Robert Kawasaki gave Claimant written instructions 
to be driven to the office for each injection and then to be driven home from the 
office after each injection.

 11. On March 21, 2008, seven (7) days after his fourth ESI, Claimant was 
laid off with the single explanation that the Employer was going in a “different 
direction”.  Claimant testified that he believed that his  lay off was due to his slower 
speed at work, his  restrictions regarding ladders, and the amount of time he had to 
miss work as  a result of his  ESI’s.  Based on the totality of the evidence, it is found 
and concluded that Claimant’s termination was due to his diminished job 
performance caused by his work injury.

 12. Claimant applied for and received unemployment benefits at the rate 
of $450 per week beginning April 6, 2008.  Unemployment benefits continued until 
August 22, 2008, at which time the Claimant was re-employed.  Claimant’s new 
employment paid him a higher AWW than he was earning at Employer, so 
Claimant was no longer suffering a wage loss as of August 25, 2008.

 13. Claimant’s daughter credibly testified at hearing corroborating 
Claimant’s testimony about his limitations on recreational activities with his family.  

 14. Claimant was seen by various  doctors through the workers’ 
compensation system.  Dr. Andrew Castro saw Claimant for a surgical 
consultation.  In Dr. Castro’s last note of June 12, 2008, Dr. Castro commented 
that the Claimant was still having some ongoing back and leg pain, which he 
describes as “intolerable, and difficulty getting around.”  .  .  .  Dr. Castro continued 
that “because of the advanced nature of the degenerative changes in his lumbar 
spine, correction of all these problems may entail one or two levels  of fusion as I 
am not sure a decompressive procedure could fully alleviate the foraminal 
stenoses.” 

 15. Claimant was then seen for a psychological examination by Dr. Ron 
Carbaugh on June 25, 2008.  Dr. Carbaugh noted that “Mr. Clark would be 
considered a fair surgical candidate”. 

 16. Prior to embarking on a surgical course of action, Claimant was seen 
for a second opinion by Dr. David Wong on July 3, 2008.  In Dr. Wong’s evaluation, 
Dr. Wong stated:  “Patient dates onset of his present difficulties to an incident which 



occurred 10/5/07 [sic].  He was apparently dragging a one hundred twenty (120) 
pound stress machine from one vehicle to another when he noted onset of low 
back pain.  His symptoms were exacerbated around 1/08 possibly related to 
working out on a treadmill.  .  .  .”   

 17. After receiving Dr. Wong’s second opinion report indicating Claimant’s 
symptoms were possibly exacerbated by working out on the treadmill, 
Respondents filed an Application for Hearing on July 23, 2008, seeking to withdraw 
their admission of liability.

 18. The medical note of Dr. Matt Miller dated July 14, 2008, indicated “we 
did place the patient on work restriction.  We have not had him on restrictions  but 
he is reporting that he has tried to find work but cannot work secondary to the pain.”   
Claimant’s new work restriction was “no lifting over 15 pounds”.

 19. On September 25, 2008, Brian Lambden, M.D., performed an 
independent medical evaluation (IME) on Claimant at Respondents’ request.  Dr. 
Lambden’s IME report indicated the Claimant told him about the worsening of 
symptoms that occurred in January 2008 while working on a treadmill.  Dr. 
Lambden characterized it in his note as a severe increase in back pain. Dr. 
Lambden’s IME noted that Claimant stated his low back pain was  variable and 
“waxes and wanes”.  The IME characterized the Claimant as being “pleasant and 
cooperative” with “no obvious pain behaviors” and “no positive non-organics”.  Dr. 
Lambden’s Medical Summary Opinion as set forth in paragraph four of his IME was 
that Claimant had suffered a “Work-related incident 10/15/07 when he reports  lifting 
a 120 pound stress analysis machine with mild lumbar strain and then gradually 
increasing low back pain over the next several months.” 

 20. Dr. Lambden testified that although it was possible to suffer an injury 
while walking on a treadmill, that an injury such as Claimant’s was more likely to 
happen as described by the Claimant in the stress machine lifting incident of 
October 15, 2008.  Dr. Lambden commented on Page 9 of his IME report that “if I 
was going to relate pathology to his recent incident [the October 13, 2007, injury], I 
would relate it to his  L1-2 disc protrusion.”  In the RECOMMENDATIONS SECTION of his 

IME, Dr. Lambden did not state that no treatment should be rendered since the 
claim was not a work-related injury.  Instead he recommended “more aggressive 
exercise to include some form of aerobic exercise, as  well as lumbar stabilization.”  
He also indicated “if symptoms are not improving over the next 4 to 6 months, I 
would consider decompression of the right L1, L2 nerve roots.”    It is  clear based 
on both the testimony and the IME report of Dr. Lambden, that Dr. Lambden did 
not consider the treadmill incident to be an intervening injury.  In fact, in his 
testimony and his report, Dr. Lambden’s opinion was that walking and exercise was 
the best thing that Claimant could be doing for his back injury.  

21. Dr. Lambden did not have the medical records of Dr. Hudson and Dr. 
Boehm at the time he examined the Claimant and then dictated his IME report.  



When questioned regarding the onset of disability dates referenced in the 
medical records of Dr. Boehm and Dr. Hudson, Dr. Lambden stated his  opinion 
that the date discrepancy could be significant and that it was unusual to have 
such a date discrepancy.  He also testified that it was unusual to not ascribe a 
cause to the onset of the disability.  

 22. Dr. John Burris, one of Claimant’s  treating doctors at Concentra, 
indicated in his report of October 21, 2008, that he felt the inconsistency in onset 
of disability dates in the medical notes of Dr. Hudson and Dr. Boehm was 
significant and he would expect the cause of the disability would have been 
passed along to the primary care physician at the initial visit on November 13, 
2007, and at the follow up two (2) months later on January 16, 2008.  Dr. Burris 
did not ascribe any importance to the supposed treadmill incident as an 
intervening cause. 

23. Claimant was seen by Dr. David Yamamoto for an IME requested by 
Claimant on September 9, 2008.  Dr. Yamamoto commented in his report, “It is  my 
opinion that the exacerbation referenced by Dr. Wong in his July 3, 2008, report 
was of minor consequence.  The main injury clearly is  the October 15, 2007, injury, 
as  prior to this time he was having essentially no problems with his lower back.  I 
am frankly quite surprised at the opinion of the insurance carrier to deny treatment 
based on a normal activity of walking on a treadmill that has had, in my opinion, 
minimal to no impact on this case”.  

24. Based on Claimant’s credible testimony and the medical records, it 
is  found and concluded that Claimant did not suffer an intervening event in 
January 2008 when he was walking on the treadmill.  Claimant injured himself on 
October 15, 2007 when he was removing a concrete stressing machine from his 
vehicle.  The injury progressed and worsened in the ensuing months to the point 
that it became debilitating in January 2008.   Since there was not intervening 
event that caused Claimant’s  injury, Respondents  are not entitled to withdraw the 
admission of liability. 

25. Claimant is entitled to reasonably necessary and related medical 
benefits to cure and relieve him of the effects of the October 15, 2007 work injury.  
Respondents shall be liable for this medical treatment.

26. Claimant is further found to be entitled to indemnity benefits  during 
the period of disability commencing March 22, 2008 and continuing to August 24, 
2008 when he found employment.  Claimant was not responsible for his wage 
loss during this period.  To the contrary, it is found that his employment was 
terminated because of his work injury and the resulting loss of Claimant’s ability 
to perform his job duties.

27. Claimant received unemployment compensation benefits at the rate 
of $450.00 per week from April 6, 2008 through August 22, 2008.  Accordingly, it 



is  concluded that Respondents are entitled to an offset for these benefits  against 
workers’ compensation indemnity benefits owed to Claimant. 

CONCLUSIONS OF LAW

 Having made the foregoing Findings of Fact, the following Conclusions of 
Law are entered.

1. The purpose of the Workers’ Compensation Act of Colorado (Act) 
Section 8-40-101, et seq. C.R.S. is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation.  Section 8-40-102(1), C.R.S.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that her injury arose out of the course and scope of her employment.  Section 
8-41-301(1), C.R.S.; See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A 
preponderance of the evidence is  that which leads the trier of fact, after 
considering all of the evidence, to find that a fact is more probably truer than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of 
Claimant nor in the favor of the rights of Respondents.  Section 8-43-201, C.R.S.

2. A workers’ compensation case is decided on its  merits.  Section 
8-43-201, C.R.S.  The ALJ’s factual findings concern only evidence that is 
dispositive of the issues involved.   The ALJ has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. 
ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witnesses’ testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice or interests.  See Prudential Insurance 
Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936)

4.  Respondents contend that the evidence establishes that Claimant’s 
treadmill workout in January 2008 caused his back injury and constitutes an 
efficient intervening cause severing the causal connection between the October 
15, 2007 work injury and the claimant’s  need for workers’ compensation benefits.  
All results flowing proximately and naturally from an industrial injury are 
compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622
(1970). However, no compensability exists when a later accident or injury occurs 
as the direct result of an independent intervening cause. Post Printing & 
Publishing Co. v. Erickson, 94 Colo. 382, 30 P2d 327 (1934). Whether a 
particular condition is the result of an independent intervening cause is  a 



question of fact for resolution by the ALJ. See Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844 (Colo. App. 2000).

5. In this case, the credible and persuasive evidence presented through 
the testimony of Claimant, his daughter, and the medical records, it is  found an 
concluded that Claimant did not suffer an efficient intervening injury in January 
2008 and therefore there is no basis to grant Respondents’ request to withdraw 
its admission of liability. 

6. The respondents are liable for medical treatment reasonably 
necessary to cure or relieve the employee from the effects  of the injury.  Section 
8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).

7. Claimant is entitled to reasonably necessary and related medical 
benefits to cure and relieve him of the effects of the October 15, 2007 work injury.  
Respondents shall be liable for this medical treatment.

8. To obtain TTD benefits, a claimant must prove that the industrial 
injury caused a disability lasting more than three work shifts, he left work as a 
result of the disability, and the disability resulted in an actual wage loss.  City of 
Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 639 (Colo. App. 
1997).  A claimant must establish a causal connection between a work-related 
injury and a subsequent wage loss.  Section 8-42-103(1)(a), C.R.S.; PDM 
Molding, Inc. v. Stanberg, 898 P.2d 542, 546, 546 (Colo. 1995).  The term 
“disability” connotes two elements: (1) medical incapacity evidenced by loss or 
restriction of bodily function; and (2) impairment of wage earnings capacity as 
demonstrated by claimant’s inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641, 649 (Colo. 1999).  The “impairment of earning capacity” 
element of disability may be evidenced by a complete inability to work or by 
restrictions that impair the claimant’s ability effectively and properly to perform his 
regular employment.  Ortiz  v. Charles J. Murphy & Co., 964 P.2d 595, 597 (Colo. 
App. 1998).

9. Claimant established that he was disabled from his usual 
employment commencing March 22, 2008 and continuing to August 24, 2004.  
Claimant’s separation from employment with the Employer was shown to be due 
to his failure to perform his job to the pre-injury level.  Claimant’s disability 
continued to August 24, 2008 when he found employment. 

10.   Claimant received unemployment compensation benefits  at the 
rate of $450.00 per week from April 6, 2008 through August 22, 2008.  
Accordingly, it is concluded that Respondents are entitled to an offset for these 
benefits against workers’ compensation indemnity benefits owed to Claimant.

ORDER



 It is therefore ordered that:

1. Respondents’ motion to withdraw its admission of liability is denied;

2. Respondents shall be liable for reasonably necessary and related 
medical benefits for the October 15, 2007 work injury;

3. Respondents shall be liable to Claimant for TTD from March 22, 
2008 to August 24, 2008; and

4. Respondents are entitled to an offset for unemployment 
compensation benefits paid to claimant.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  March 31, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-723-603

ISSUES

 The issues for determination include whether Respondents are entitled to 
Summary Judgment based on a prior finding of a safety rule violation by ALJ 
Cannici, whether Claimant’s failure to respond to a request for admission from 
Respondents entitles Respondents  to a finding that Claimant’s safety rule 
violation was “willful” and whether Claimant’s  injury of May 11, 2007 was caused 
by Claimant’s willful safety rule violation pursuant to Section 8-42-112(1)(b), 
C.R.S.  The parties have previously stipulated to an average weekly wage of 
$1,900.

FINDINGS OF FACT

 1. Claimant was employed as a foreman mechanic/fill-in lead with 
employer for approximately eighteen years.  Claimant was scheduled to be off of 
work on May 11, 2007; however, on May 10, 2007, Claimant’s supervisor 
contacted Claimant and requested that Claimant come to work on May 11, 2007.  



Claimant agreed to come to work on May 11, 2007 to assist with the changing of 
ropes on a drag line.  

 2. Claimant was aware that he would be required to work on the drag 
line on May 11, 2007; however, he generally took care of the rope on the bucket 
end.  On May 11, 2007, Claimant was not advised of what specific safety 
equipment he would need to perform his job.

 3. While working on the drag line on May 11, 2007, the drag rope 
worked out of the clamp and got up on top of the u-bolt.  Claimant climbed a flight 
of stairs  to the top of the drum and walked underneath a lanyard to where the 
rope was tangled in an attempt to dislodge the rope.  Claimant did not have his 
safety harness on to tie himself off and as  a result, Claimant fell approximately 12 
feet off a drag drum, suffering injuries to his back, shoulder, ribs and wrist.  
Employer had constructed the lanyard on the drum for the use of the fall 
protection equipment provided to Claimant.

 4. Claimant generally worked on the ground, but worked in areas in 
which he was required to use the safety harness approximately once per week 
over his 18 years  with employer.  The employer had in place a safety rule that 
required the employees to be tied off anytime they were working in an area more 
than 6 feet off the ground or in an area where there was  a danger of falling.  The 
area in which Claimant was working when he fell was one in which Claimant was 
required to utilize the safety harness.  Claimant had not previously attempted to 
use a pry bar on a drum to untangle a rope, and did not anticipate the bar would 
react to this activity by causing him to fall.

 5. Claimant had been trained in the use of the safety harness and was 
aware of the safety rule requiring him to be tied off while working in this particular 
area.  Claimant was aware that he was working at heights  and was aware that he 
was not wearing his safety harness.  Claimant did not have his  safety harness 
with him, as he did not believe that he would need it on the day in question.  
Claimant testified that he believed he would be working in the bucket, which 
would not require a safety harness.

 6. When the drag line was tangled, Claimant was standing next to Mr. 
Reed, a co-worker.  After waiting for the drum be stopped, Claimant went up the 
stairs  to get the drag line dislodged.  Claimant would have to walk under the 
lanyard on which he would have tied off in order to get to the drag line which was 
off the clamp.  Claimant’s testified his thought process when he went up the 
stairs  was  to get the rope back into the clamp so the employees could finish 
rolling the ropes in.  Claimant testified that he did not consider whether he was in 
danger when he climbed the stairs nor was Claimant contemplating the safety 
rule.  Claimant testified that his only focus was getting the rope back into the 
clamp.  Claimant acknowledged that he was aware of the safety rule and that he 
was working at heights without his required fall protection.



 7. Claimant’s job on the date in question was not his normal job with 
employer.  Claimant normally worked on the bucket end of operation, which is not 
a job performed at heights.  On the date in question, there were two other 
employees performing the work of the welder in the bucket.

 8. Claimant sent an e-mail to his supervisors regarding the accident 
on June 7, 2007.  Claimant acknowledged in the e-mail that his  failure to utilize 
his safety equipment led to his accident.  Specifically, Claimant stated that “for 
now on I will not get in a hurry or let other issues distract me from the job at 
hand, my safety and the safety of fellow employees is very important to me, I will 
do my very best to be safe and follow all safety procedures and to also work with 
fellow employees to do the same so wee all can go home at the end of our shift 
to our families.”

 9. Respondents presented the testimony of Mr. Brown, the drag lines, 
drills  and shovel maintenance supervisor for employer.  Mr. Brown testified that 
employer had a safety rule in place requiring fall protection to be worn if an 
employee was working at higher than a 6 foot level or if there was a potential for 
falling.  This  company policy was conveyed to the employees in annual refresher 
courses and safety meetings held on a periodic basis.  

 10. Mr. Brown acknowledged on direct examination that Claimant 
would have worked more often on the bucket end during a changing of the drag 
lines.  After the accident, Mr. Brown went to the site of the accident and rode in 
the ambulance with the Claimant to the hospital.  Mr. Brown asked Claimant 
about his fall protection and Claimant said that he didn’t know why he was not 
wearing his fall protection.

 11. Respondents presented the testimony of Ms. Sims, the Health and 
Safety representative for employer.  Ms. Sims testified that Claimant was trained 
in seminars dealing with fall protection and the wearing of a safety harness.  Ms. 
Sims confirmed employer’s policy of requiring fall protection be worn when 
working at heights over six feet.

 12. Respondents presented the testimony of Mr. Callahan, the human 
resources manager for employer.  Mr. Callahan testified that at the time of 
Claimant’s accident, Claimant was working at heights and should have been 
wearing fall protection.  Claimant’s  failure to wear fall protection was a violation of 
company policy.

 13. Respondents presented the testimony of Mr. Haley, the general 
manager for employer.  Mr. Haley testified that employer has ten basic safety 
standards, one of which is  working at heights.  Mr. Haley testified that if an 
employee is working at a height of six feet or greater, or if there is a risk of falling, 
the employee must wear the required fall protection.



 14. This  matter originally proceeded to hearing on January 17, 2008 
and April 18, 2008 before ALJ Peter J. Cannici.  ALJ Cannici issued an order on 
May 19, 2008 finding that Claimant was responsible for his subsequent 
termination of employment on September 17, 2007.  Therefore, ALJ Cannici 
denied and dismissed Claimant’s request for temporary disability benefits after 
September 17, 2007.  In ALJ Cannici’s  order, ALJ Cannici found that “Claimant’s 
failure to wear a safety harness constituted a safety rule violation.”  The order 
only addresses specifically the issue of termination for cause.

 15. Claimant appealed the decision of ALJ Cannici insofar as the order 
made a finding of a safety rule violation.  On September 19, 2008, the Industrial 
Claim Appeals Office (ICAO) dismissed the petition to review without prejudice, 
finding that the ALJ’s order was not final and reviewable with regard to that issue.  
Therefore, the Industrial Claim Appeals  Office did not have jurisdiction to resolve 
this question.

 16. Respondent sought summary judgment prior to the hearing on the 
issue of the safety rule violation based on the prior order of ALJ Cannici, arguing 
that the Claimant was  precluded from relitigating this issue by virtue of issue 
preclusion.  An order was issued on March 2, 2009 denying Respondents’ Motion 
for Summary Judgment, finding that the issue of a safety rule violation was not 
identical to the issues litigated at the first hearing.

 17. At the March 3, 2009 hearing, Respondent renewed their motion for 
summary judgment and presented a transcript of the previous hearing.  At the 
prior hearing, the parties acknowledged that they were litigating the issue of a 
claimed safety rule violation.

 18. Respondent also requested that the court find that Claimant 
admitted to a willful safety rule violation by virtue of his failure to respond to 
Respondents requests for admissions served to Claimant with interrogatories  on 
December 2, 2008.  Claimant answered Respondents’ interrogatories on 
December 12, 2008, but did not provide answers to the requests of admissions.  
Respondents therefore request that the admissions be deemed confessed by 
Claimant.

 19. In this case, Respondents have established that they had a 
reasonable safety rule which required employees to use fall protection when 
working at heights higher than six feet.  On the date of Claimant’s injury, Claimant 
did not believe that he would need to have his harness to perform his job due to 
the fact that his usual job while changing ropes on a drag line did not require fall 
protection.

 20. When Claimant noticed that the drag line was tangled, Claimant 
went on top of the drum to attempt to free the drag line.  Claimant testified that he 
did not think about the safety rule and was only focused on getting the drag line 
back in the clamp.



 21. The ALJ credits the testimony of Mr. Brown, who spoke to Claimant 
regarding the accident immediately following the incident on the ambulance ride 
to the hospital.  Mr. Brown inquired as to why Claimant wasn’t wearing his  fall 
protection, to which Claimant told Mr. Brown that he did not know why he wasn’t 
wearing the required equipment.

 22. The ALJ credits Claimant’s  testimony that when he went on the 
drum to put the drag line back in the clamp Claimant was not thinking about the 
requirement to use fall protection.  Claimant’s usual work on the drag line did not 
require his use of fall protection, and his failure to utilize his fall protection on the 
day in question was a result of his negligence, not a deliberate act.

 23. The ALJ finds that Claimant’s injury was a result of carelessness, 
negligence, and forgetfulness, but was not the result of a willful violation of the 
employer’s reasonable safety rule.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  Likewise, Respondents bear the burden of 
proving any affirmative defenses by a preponderance of the evidence.  A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A 
Workers’ Compensation case is decided on its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).



 3. Respondents argue that Claimant is precluded from claiming that 
his injury was the result of a willful safety rule violation by virtue of the prior order 
of ALJ Cannici under a theory of issue preclusion.  The ALJ is not persuaded.

 4. Collateral estoppel, or issue preclusion, is a judicially created, 
equitable doctrine that operates to bar re-litigation of an issue that has been 
finally decided by a court in a prior action.  Sunny Acres Villa, Inc. v. Cooper, 25 
P.3d 44 (Colo. 2001).  Issue preclusion bars re-litigation of an issue if: (1) the 
issue sought to be precluded is identical to an issue actually determined in the 
prior proceeding; (2) the party against whom estoppel is asserted has been a 
party to or is  in privity with a party to the prior proceeding; (3) there is a final 
judgment on the merits  in the prior proceeding; and (4) the party against whom 
the doctrine is  asserted had a full and fair opportunity to litigate the issue in the 
prior proceeding.  Id.  

 5. In this  case, while the parties may have agreed to litigate the issue 
of whether Claimant’s  injury resulted from a willful violation of a safety rule, the 
ALJ’s order makes no finding of the “willful” nature of the safety rule violation.  
Additionally, the order from ICAO dismissing the appeal specifically noted that the 
Order of the ALJ was not “final” for purposes of finding a willful violation of a 
safety rule.  See ICAO Order at page 2.  The fact that there has been no specific 
finding regarding the willful nature of the safety rule violation, combined with the 
fact that the Order from ALJ Canici specifically notes that “all issues  not resolved 
in this order are reserved for future determination,” results in the issue of the 
willful safety rule violation lacking a final judgment.  Therefore, the doctrine of 
issue preclusion does not apply where Respondents cannot meet the four 
required criteria.

 6. Respondents also argue that Claimant’s failure to timely respond to 
Respondents’ Request for Admissions pursuant to C.R.C.P. 36(a) result in the 
admissions being deemed confessed.  The ALJ is not persuaded.

 7. Colorado Rules of Civil Procedure apply to Workers’ Compensation 
hearings, unless they are inconsistent with the rules set forth in the Workers’ 
Compensation Act or set forth by the Division.  Speier v. Industrial Claim Appeals 
Office, 181 P.3d 1173 (Colo. App. 2008).

 8. C.R.C.P. 36(a) provides  that a party may serve upon any other 
party a request for the admission of the truth of any matters within the scope of 
C.R.C.P. 26(b) set forth in the request that relate to statements or opinions of fact 
or of the application of law to fact, including the genuineness of any documents 
described in the request.  C.R.C.P. 26(b) relates to discovery scope and limits.  
Discovery in a workers’ compensation proceeding is limited pursuant to W.C.R.P. 
9-1 to a set of 20 interrogatories and/or depositions upon motion and order.  
Nothing in W.C.R.P. 9-1 allows for the parties to issue requests  for admissions.  
Respondents have cited no authority through statute, rule or case law, and this 
court is unaware of any such authority, which would expand discovery in 



Colorado Workers’ Compensation cases to include requests  for admissions.  
Therefore, the court refuses to expand discovery in this case to include requests 
for admission.

9. Even if there were a finding that Claimant’s failure to respond to the 
request for admission would be deemed a confession of the request, C.R.C.P. 36
(b) would allow the court to permit withdrawal or amendment of the admission.  
As such, Claimant’s  failure to respond to the admission does not preclude 
Claimant from litigating the willful safety violation issue.

 10. Respondents also argue that Claimant’s  injury resulted from a 
willful violation of a safety rule.  Section 8-42-112(1)(b), C.R.S. permits  imposition 
of a fifty percent reduction in compensation in cases of claimant’s "willful failure 
to obey any reasonable rule" adopted by the employer for the claimant's safety. 
The term "willful" connotes deliberate intent, and mere carelessness, negligence, 
forgetfulness, remissness or oversight does  not satisfy the statutory standard. 
Bennett Properties Co. v. Industrial Commission, 165 Colo. 135, 437 P.2d 548 
(1968).    The respondents bear the burden of proof to establish that the 
claimant's conduct was willful. Lori's Family Dining, Inc. v. Industrial Claim 
Appeals Office, 907 P.2d 715 (Colo. App. 1995). The question of whether the 
respondent carried the burden of proof was one of fact for determination by the 
ALJ. City of Las Animas v. Maupin, 804 P.2d 285 (Colo. App. 1990). 

 11. The claimant's  conduct is  "willful" if he intentionally does the 
forbidden act, and it is not necessary for the respondent to prove that the 
claimant had the rule "in mind" and determined to break it. Bennett Properties 
Co. v. Industrial Commission, supra; see also, Sayers v. American Janitorial 
Service, Inc., 162 Colo. 292, 425 P.2d 693 (1967) (willful misconduct may be 
established by showing a conscious indifference to the perpetration of a wrong, 
or a reckless disregard of the employee's duty to his  employer). Moreover, there 
is  no requirement that the respondent produce direct evidence of the claimant's 
state of mind. To the contrary, willful conduct may be inferred from circumstantial 
evidence including the frequency of warnings, the obviousness  of the danger, 
and the extent to which it may be said that the claimant's actions were the result 
of deliberate conduct rather than carelessness or casual negligence. Bennett 
Properties Co. v. Industrial Commission, supra; Industrial Commission v. Golden 
Cycle Corp., 126 Colo. 68, 246 P.2d 902 (1952). Indeed, it is a rare case where 
the claimant admits  that his conduct was the product of a willful violation of the 
employer's rule.  

 12. The ALJ finds that Respondents  had a reasonable adopted by the 
employer for the safety of the employee.  The ALJ finds that Claimant violated 
this  rule, but the Claimant’s violation of the reasonable safety rule was not willful 
for purposes of the Colorado Workers’ Compensation Act.
 

ORDER



 It is therefore ordered that:

 1. Respondents request for reconsideration of the Motion for 
Summary Judgment is denied and dismissed.

 2. Respondents request for a finding that Claimant has admitted to a 
safety rule violation by virtue of his failure to respond to a request for admission 
is denied and dismissed.

 3. Respondents request for a 50% offset for a safety rule violation 
pursuant to Section 8-42-112(1)(b) is dismissed.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  _March 31, 2009_

Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-774-847

ISSUES

 The following issues were raised for consideration at hearing.

1. Whether Claimant has proven by a preponderance of 
evidence that he experienced a compensable injury in the course 
and scope of his employment on October 15, 2008;

2. Medical benefits;

3. Temporary total and temporary partial disability benefits;

4. Whether Claimant has proven by a preponderance of the 
evidence that the right to select an authorized provider passed to 
him; and

5. Whether penalties are due from Insurer as the result of 
failure to notify Claimant in writing that the claim was contested;



 The issue of average weekly wage was deferred by agreement of the 
parties.

FINDINGS OF FACT 

1. Claimant testified that he injured his  back on October 15, 
2008, while driving a large truck for Employer back to the plant.  
Claimant testified that he hit a bump on C-470 near the intersection 
with I-25 and his  seat bottomed out, resulting in an injury.  He also 
testified that a seat had recently been replaced in the vehicle with a 
seat from a different manufacturer and that the seat was not 
installed straight.  He testified that the seat sat at an angle such 
that a driver sitting directly in the seat would have his knees pointed 
toward the left, and his nose pointed at about 10:30 or 11:00 in 
relation to a clock face.   
2. Smith, a CDOT superintendent, testified credibly that there 
was no significant bump on C-470 as Claimant described.  He 
reviewed the area approaching I-25 from C-470 identified by 
Claimant as  the area where his seat bottomed out enough to cause 
injury. Smith testified that he was personally familiar with the area 
where Claimant alleged he hit a bump, that he had reviewed CDOT 
records, and that Smith, himself, had significant experience as a 
driver of several types of commercial vehicles.  He testified that as 
a truck driver, he had experienced his  seat bottoming out on 
occasion, and that there was no defect in the road in the area in 
question that would bottom out a commercial truck seat. 
3. Hoese, the Operations Manger for Employer, testified that a 
seat was replaced in the truck Claimant was driving, but that the 
seat was placed in the same four bolt holes as  the earlier seat and 
could not have been installed other than straight.  The holes are the 
same for seats manufactured by any company, and are factory 
drilled.  Photographs entered into evidence of the seat in question 
show the seat sitting straight as described by Hoese.   Hoese 
testified that the seat was installed straight at the time of Claimant’s 
alleged bottoming-out incident.  
4. Hoese testified that when Claimant reported his  injury to him 
on October 16, 2008, he discussed completing the appropriate 
paperwork with Claimant.  Hoese testified that a notice regarding 
authorized physicians is included in the paperwork he routinely 
provides to an employee at the time an injury is reported.  The 
appropriate paperwork was completed.  Hoese testified that he did 
not recall at the time of hearing whether he specifically provided 
Claimant with a notice regarding authorized physicians.  He 
testified that he thought he did so.  James Mysza, claims 
representative for insurer, testified that his notes reflected a 
conversation with Hoese close to the time of the initial report.  



During that conversation, Mysza specifically asked if Hoese 
provided a written notice regarding authorized physicians, and that 
Hoese stated at the time that he did so.  Mysza testified that he 
routinely asks this question of employers, so that he can direct 
them to send a notice certified mail if a notice has not been already 
hand-delivered. Mysza also testified that he had had several 
conversations with Hoese prior to Claimant’s  report of injury 
regarding the importance of handing any employee a written notice 
of the authorized physicians at the time an injury is  reported.   
Claimant testified that he was not handed a written notice.  
However, Claimant did seek treatment from Concentra, which was 
an authorized provider included on Employers’ list.  The ALJ finds 
that Claimant was provided a copy of authorized providers  in a 
timely manner at the time he was provided other paperwork by 
Hoese.
5. The testimony of Smith and Hoese are credible and 
persuasive.  The testimony of Claimant is not persuasive. 
6. Dr. Justin Green testified credibly that Claimant’s  injury could 
not have occurred when he hit a bump as described by Claimant.  
Regardless of whether or not the incident occurred as described by 
Claimant, Dr. Green stated that the mechanics of the reported injury 
were not the cause of Claimant’s symptoms and complaints.  Dr. 
Green also testified that his examination of Claimant showed 
inconsistencies.  This issue with Claimant’s presentation was also 
reflected in the notes  of Dr. Yvonne Nelson dated November 5, 
2008, who stated that Claimant had subjective complaints not 
consistent with objective findings.  Based upon Dr. Green’s 
testimony, the ALJ finds that no medical treatment and no disability 
resulted from a work incident.
7. James Mysza testified credibly that a copy of the October 
28, 2008, Notice of Contest was mailed to the address for Claimant 
listed on the October 23, 2008 Employer’s First Report of Injury.  
Claimant was included in the certificate of mailing for the Notice of 
Contest. Exhibit I is a signed Certificate of Mailing, showing that 
document was sent to Claimant at the same address contained in 
the Employer’s First Report of Injury.  Claimant testified that he did 
not receive this notice.  James Mysza testified that the document 
was not returned undelivered.  Some time after the mailing of the 
Notice of Contest, a lot number was  added to Claimant’s street 
address.  Claimant testified that the lot number was needed for him 
to receive mail.  The addition of the lot number was the only 
difference between the address used for the Notice of Contest and 
the address Claimant now states is  his correct address.  Based 
upon the address contained in the Employers’ First Report, the 
signed certificate of mailing using that address, and the credible 
testimony of James Mysza, the ALJ finds that the Notice of Contest 



was mailed to Claimant at his last known address on October 28, 
2008.

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of 
Colorado (Act), Sections 8-40-101, C.R.S. (2007), et seq., is 
to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation.   Section 
8-40-102(1), C.R.S.  In general, a claimant has  the burden of 
proving entitlement to benefits  by a preponderance of the 
evidence.  Section 8-43-201, C.R.S. A preponderance of the 
evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.
2d 792 (1979).  The facts in a workers’ compensation case 
must be interpreted neutrally, neither in favor of the rights of 
the claimant nor in favor of the rights of the respondents.  
Section 8-43-201, C.R.S.
2. A workers’ compensation case is  decided on its 
merits.  Section 8-43-201, C.R.S.  The ALJ’s factual findings 
concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address 
every piece of evidence or every inference that might lead to 
conflicting conclusions.   Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 
2000). 
3. When determining credibility, the fact finder should 
consider, among other things, the consistency or 
inconsistency of a witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of 
the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest. See Prudential Insurance 
Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2005).  Claimant has been found to be not credible, as 
discussed above. 
4. For a claim to be compensable under the Act, a 
claimant has the burden of proving that he suffered a 
disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  
Section 8-41-301(1) (c), C.R.S.; In re Swanson, W.C. No. 
4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a 
threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any 



compensation is awarded.  Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); 
Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 
1998).  The question of causation is generally one of fact for 
the determination of the Judge.  Faulkner, 12 P.3d. at 846.  
5. The Act distinguishes between the terms "accident" 
and "injury."  The term "accident" refers  to an unexpected, 
unusual, or undesigned occurrence.  Section 8-40-201(1), 
supra.  By contrast, an "injury" refers to the physical trauma 
caused by the accident.  Thus, an "accident" is the cause 
and an "injury" the result. City of Boulder v. Payne, 162 Colo. 
345, 426 P.2d 194 (1967).  No benefits flow to the victim of 
an industrial accident unless the accident results in a 
compensable injury.  A compensable industrial accident is 
one that results in an injury requiring medical treatment or 
causing disability.  H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1990).  Based upon the credible testimony 
of Dr. Green, Hoese and Smith, the ALJ finds that no 
compensable injury resulted from any incident in the course 
and scope of employment.
6. Whether statutory penalties may be imposed under § 
8-43-304(1) involves  a two-step process.  McCormick v. 
Exempla Healthcare, W.C.# 4-594-683, (ICAO, July 3, 
2007); Tadlock v. Gold Mine Casino, W.C.# 4-200-716, 
(ICAO, May 16, 2007).  The ALJ must first determine that the 
insurer's conduct constituted a violation of the Workers' 
Compensation Act (the “Act”), a WCRP rule, or an order. In 
order to prove the insurer violated the Act or Rules, Claimant 
must show that a specific provision of the Act created a legal 
duty to act in a particular manner.  Allison v. Industrial Claim 
Appeals office, 912 P.2d 623 (Colo. App. 1995).   I f 
there is  a violation, the conduct constituting the violation 
must also have been unreasonable. If the ALJ finds that the 
Act or Rules were violated, penalties may be imposed only if 
the ALJ concludes that the conduct in question was 
unreasonable. See, Colorado Compensation Insurance 
Authority v. Industrial Claim Appeals Office, 907 P.2d 676 
(Colo. App. 1995); Pueblo School District No. 70 v. Toth,  
924 P.2d 1094 (Colo. App. 1996). The reasonableness of the 
insurer’s  actions depends on whether they were predicated 
on a rational argument based in law or fact. Jiminez v. 
Industrial Claim Appeals Office, 107 P.3d 965 (Colo. App. 
2003). The respondent's conduct is measured by an 
objective standard of reasonableness. Pioneers Hospital of 
Rio Blanco County and Colorado Hospital Association Trust  
v. Industrial Claim Appeals Office, 114 P.3d 97 (Colo. App. 



2005), citing,  Jiminez v. Indus. Claim Appeals Office, supra. 
Whether conduct was reasonable is a question of fact for the 
ALJ. Jiminez v. Indus. Claim Appeals Office, supra;  Toth, 
supra., Pioneers Hospital, supra.
7. Claimant’s  allegation regarding penalties is 
specifically stated as, “Failure to notify Claimant in writing 
within 20 days as non-compliance with C.R.S 8-43-203(1)
(a); C.R.S. 8-43-304(1) whether Respondent admits or 
denies.”    Section 843-203(1)(a) states, “the employer or, if 
insured, the employer's  insurance carrier shall notify in 
writing the division and the injured employee or, if deceased, 
the decedent's  dependents  within twenty days after a report 
is, or should have been, filed with the division pursuant to 
section 8-43-101, whether liability is admitted or 
contested…”  As found above, Employers’ insurance carrier 
notified Claimant in writing that his  claim was denied on 
October 28, 2008, within 20 days of the October 23, 2008 
employers’ first report of injury.  The ALJ finds that 
respondents acted reasonably, and that there was no 
violation of the statute. 

ORDER

 It is therefore ordered that:

1. Claimant has failed to establish by a preponderance 
of the evidence that he sustained an injury in the course and 
scope of his employment.  The claim is denied and 
dismissed. 
2. Claimant’s claim for medical benefits, temporary 
benefits, and all issues associated with those claims are also 
denied.
3. Claimant’s claim for penalties  against Insurer is 
denied. 

DATED:  March 31, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-718-610



ISSUES

The first issue determined herein is the Claimant’s attempt to overcome 
the Division IME of Dr. Olsen regarding the issue of MMI.  The Claimant also 
seeks to have the scheduled impairment converted to a whole person.

FINDINGS OF FACT

1.The Claimant testified about the injury she received to her right shoulder 
that began on March 10, 2007.

2.The Claimant testified that on or about December 24, 2007, while 
undergoing physical therapy, she began to experience problems with her left 
shoulder as well.

3.The Claimant testified that she told her physician Dr. Quick, as well as 
her surgeon, Dr. Weinstein about the problems she was having with her left 
shoulder.

4.Dr. Quick found the Claimant to be at maximum medical improvement 
on April 14, 2008, and gave her a 41% right upper extremity impairment.  In the 
report of Dr. Quick dated April 14, 2008, there are no references to problems the 
Claimant is experiencing with her left shoulder.

5.Dr. Quick also performed cervical range-of-motion testing, which he 
found “nearly normal,” and he went on to state “she has no evidence of a cervical 
spine disorder.  This  case does not warrant assignment of cervical range of 
motion deficit for the right shoulder arthroplasty.”

6.The first reference in the medical records  to problems the Claimant is 
experiencing with her left shoulder occurs in the report of Dr. Quick dated August 
11, 2008.  In that report, Dr. Quick does not change the date of maximum 
medical improvement and recommends a referral to Dr. Weinstein.

7.The Claimant underwent a Division IME with Nicholas Olsen, D.O., on 
September 8, 2008.  In the Division IME report, Dr. Olsen specifically referenced 
the Claimant’s left arm and noted that he could find “no documentation 
diagnosing a medical condition in the left arm.”  He went on to note that the 
Claimant “did not indicate any problems with her left arm on her pain diagram; 
therefore, there is no impairment or treatment as it relates to the left arm.” 

8.Dr. Olsen found that the Claimant reached maximum medical 
improvement on April 14, 2008, and gave her a 34% upper extremity impairment, 
which would have converted to a 20% whole person impairment.



9.In the Division IME report under Physical Examination, Dr. Olsen noted 
“inspection of the cervicothoracic spine demonstrates neutral mechanics…. 
Cervical range of motion demonstrates full synchronous range of motion.”

10.The Claimant saw Dr. Weinstein on September 17, 2008, at which time 
he diagnosed left rotator cuff tendinitis versus tear and stated “not a 
compensation injury.”  He went on to state that the Claimant’s right shoulder 
remains at maximum medical improvement.

11.The Claimant again saw Dr. Quick on November 3, 2008, at which time 
he stated his  agreement that the left shoulder pain is not a compensable injury 
and again reviewed his file, noting that he did “not find indication of earlier left 
shoulder injury or left shoulder complaints.”

12.The Claimant was also evaluated by Timothy Hall, M.D., who provided 
an opinion that the Claimant was not at maximum medical improvement due to 
the fact that her left shoulder and left upper extremity and left-sided neck 
symptom related to an overuse issue related to the right shoulder injury and that 
she needed further treatment.  Dr. Hall also testified by deposition on February 
20, 2009, consistent with his  report and stated that the Claimant was not at 
maximum medical improvement due to treatment needed for her left shoulder.  

13.The Claimant also testified at hearing about various pains she feels 
outside the area of the extremity, including a pulling feeling in the shoulder blade 
area, sharp stabbing pains in the collarbone area when in certain positions.

14.Respondents filed a Final Admission of Liability consistent with the 
report of Dr. Olsen and a 34% upper extremity impairment and MMI date of April 
14, 2008, on October 16, 2008.

CONCLUSIONS OF LAW

1.The party seeking to overcome a DIME physician’s opinions on MMI and 
permanent impairment bears the burden of proof by  clear and convincing 
evidence.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  The DIME physician’s determination of MMI is binding 
unless overcome by clear and convincing evidence.”  Metro Moving & Storage 
Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); Section 8-42-107(b)-(c), C.R.S. 
2008.  “Clear and convincing evidence” is evidence which is  stronger than 
preponderance, is unmistakable, makes a fact or facts highly probable or the 
converse, and is free from serious or substantial doubt.  Metro Moving & Storage 
Co. v. Gussert, supra.   In other words, a DIME physician’s finding may not be 
overcome unless the evidence establishes that it is  “highly probable” that the 
DIME physician’s opinion is incorrect.  Postelwait v. Midwest Barricade, 905 P.2d 



21 (Colo. App. 1995).  The question of whether the DIME physician has  placed a 
claimant at MMI or not, and whether that determination has been overcome is a 
factual determination for resolution by the ALJ.  Metro Moving & Storage Co. v. 
Gussert, supra. 

2.As required by § 8-42-107(8), C.R.S. 2005, a DIME physician’s  opinions 
concerning MMI and permanent medical impairment are given presumptive 
effect.  Both determinations inherently require the DIME physician to assess, as a 
matter of diagnosis, whether the various components of the claimant’s  medical 
condition are causally related to the industrial injury.  Therefore, a DIME 
physician’s determinations concerning causation are binding unless overcome by 
clear and convincing evidence.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002).  

3.The ALJ concludes that the Claimant has failed to establish by clear and 
convincing evidence that Claimant’s  left arm condition was proximately caused 
by the industrial injury of March 10, 2007.  Dr. Olsen’s  DIME report addressed the 
left arm condition as it relates to the March 10, 2007 injury and determined that 
there was no treatment or impairment for the left arm.  Thus, Dr. Olsen has 
determined that there is no left arm condition caused by the industrial injury.  This 
is  borne out by the fact that the DIME report determines the Claimant to be at 
MMI with respect to the industrial injury on April 14, 2008, includes an impairment 
rating for the right upper extremity, and addresses medical maintenance post-
MMI for the right arm condition.

4.Dr. Hall conducted an independent medical examination of the Claimant 
and opined that Claimant’s left arm condition is  causally related to the industrial 
injury as  a result of overuse of the left arm while the right arm was unable to 
function normally.  Dr. Hall cites no specific reason to indicate why he believes 
that Dr. Olsen is  clearly wrong in his determination of MMI and causation.  There 
appears to be a difference of opinion but insufficient evidence to overcome the 
DIME doctor’s opinions by clear and convincing evidence.  The ALJ concludes 
that Dr. Olsen is not clearly wrong in these determinations.

5.When a claimant’s injury is  listed on the schedule of disabilities, the 
award for that injury is limited to a scheduled disability award.  Section 8-42-107
(1)(a), C.R.S. (1996 Cum. Supp.).  In this context, “injury” refers  to the situs of 
the functional impairment, meaning the part of the body that sustained the 
ultimate loss, and not necessarily the situs of the injury itself. Strauch v. PSL 
Swedish Healthcare System, 917 P.2d 366 (Colo. App. 1996).  Whether a 
claimant suffered an impairment that can be fully compensated under the 
schedule of disabilities is a factual question for the ALJ, the determination of 
which must be upheld if supported by substantial evidence.  Langton v. Rocky 
Mountain Health Care Corp., 937 P.2d 883 (Colo. App. 1996).  Pursuant to 
C.R.S. 8-42-107(8)(c):  “the physician shall not render a medical impairment 
rating based on chronic pain without anatomic or physiologic correlation.”



6.Claimant asserts that if she is at MMI for the industrial injury that she 
should have her upper extremity scheduled impairment converted to a whole 
person impairment.  Claimant testified as to various pains she feels  outside the 
area of the extremity, including a pulling feeling in the shoulder blade area, sharp 
stabbing pains in the collarbone area when in certain positions.  Claimant has not 
established by a preponderance of the evidence that she has functional 
limitations going beyond the extremity.  Pain alone is not an indicator of 
functional impairment.  The ALJ concludes that Claimant has failed to establish 
that her scheduled impairment should be converted to a whole person rating.

ORDER

 It is therefore ordered that:

1. The Claimant’s claim that she has overcome the Division IME report of Dr. 
Olsen regarding the issue of maximum medical improvement is denied 
and dismissed.

2. The Claimant’s  request to have her 34% upper extremity impairment 
converted to 20% to the whole person impairment is denied and 
dismissed.

3. All matters not determined herein are reserved for future determination.

DATE: March 31, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-465

STIPULATIONS

 1. At hearing, the parties stipulated that Claimant’s  average weekly wage 
was $1,019.14.  

ISSUES

1. Whether Claimant proved by a preponderance of the evidence entitlement to 
temporary disability benefits beginning on December 19, 2007 and ongoing.  
2. Whether Respondents proved by a preponderance of the evidence that Claimant 
was responsible for his termination from employment. 

FINDINGS OF FACT

1. Claimant was hired to work on oil derricks beginning in early July 2007.  The 
crews typically work a “tour” of seven straight 12 ½-hour shifts, followed by seven days 
off.  

2. Claimant reported that on November 29, 2007 – the second day of a tour – he 
slipped and fell while walking on a catwalk, injuring his right shoulder and elbow.  Re-
spondents subsequently admitted liability on a “medical only” basis.

3. Claimant initially sought treatment from Larry Welling, M.D., at Reliance Medical 
Group, LLC, on December 4, 2007.  Claimant reported that he landed on his right 
shoulder and elbow and that he may have struck a pipe in the fall.  Claimant was “able 
to shake it off” and he continued to work.  Claimant had been utilizing over-the-counter 
analgesics with slight relief of symptoms.  Dr. Welling obtained x-rays of the right shoul-
der, which he read as unremarkable.  Dr. Welling released Claimant to “full duty” with 
instructions to limit use of the right arm and “Use common sense to avoid further injury”.

4. Claimant did continue to work his regular duties, completing the tour on Decem-
ber 4, 2007.  Claimant’s next tour was scheduled to begin on December 12, 2007.

5. Claimant followed up with Dr. Welling on December 11, 2007 with complaints of 
worsened pain and new symptoms.  Dr. Welling assessed persistent right shoulder pain 
and right brachial plexus injury.  Dr. Welling prescribed medications and placed Claim-
ant on light duty.  Dr. Welling filled out a Reliance Medical Group, LLC “Return To Work” 
(RTW) form.  The RTW indicated that Claimant was released to partial duty on Decem-
ber 11, 2007 with restrictions of 5-pound lift with the right arm and to avoid overhead 
reaching, pushing, pulling.

6. Also on December 11, 2007, Respondent-Employer provided to Claimant a bona 
fide offer of light duty employment.  The light duty program conformed to Dr. Welling’s 



December 11, 2007 work restrictions.  The duties of the program included “chores” 
ranging from sedentary office work, to monitoring and greasing machinery, and clean-
ing.  The position was to begin on December 11, 2007 and continue until Claimant was 
released to full-duty.  Claimant signed and accepted the bona fide offer on December 
11, 2007.

7. Claimant began a tour working modified duty on December 12 and completed the 
tour on December 18, 2007.  

8. Upon his return from the rig on December 18, 2007, Claimant saw Ken Stradling, 
M.D. (a colleague of Dr. Welling at Reliance Medical Group).  Claimant complained of 
worsened pain and requested analgesics.  Dr. Stradling filled out an RTW, retaining the 
5-pound lifting restrictions and further restricting Claimant from repetitive use of the right 
arm or hand for pushing or pulling, as well as imposing a 20-pound “altogether” lifting 
restriction.

9. Claimant saw Cyril A. Bohachevsky, M.D. on December 21, 2007, on referral by 
Dr. Welling for NCS/EMG.  Dr. Bohachevsky interpreted the study results as electro-
physiologically normal, with no evidence of cervical neuropathy and no evidence of right 
median or ulnar neuropathy.

10. Claimant’s next seven–day tour was scheduled to begin on or about the evening 
of December 26, 2007 through January 2, 2008.  Although Claimant had accepted 
Patterson-UTI’s December 11, 2007 bona fide offer of light duty employment and had 
commenced work under that offer on December 12, 2007, Claimant failed to appear and 
work his shift beginning on December 26, 2008 and thereafter for the tour through 
January 2, 2008.

11. Claimant advanced several grounds for failing to return to work for the shift be-
ginning December 27, 2007.  He variously alleged that he did not report for duty be-
cause he was asked to perform work beyond his modified duty restrictions; that his co-
workers did not come to pick him up; and that he thought he had been fired.

Adherence to Modified Duty Restrictions

12. Patterson-UTI employee Danny Juckes credibly testified that the light duty job 
offered to Claimant on December 11, 2007 would still encompass the Claimant’s restric-
tions.  Mr. Juckes testified that it was his job to make certain that injured workers’ super-
visors were aware of work restrictions, and that such restrictions were accommodated.  
The modified employment was, therefore, flexible, allowing the Employer to temper the 
Claimant’s activities to accommodate any change of restrictions.  Mr. Juckes testified to 
his impression that Claimant’s failure to show up for modified duty was based on the 
fact that Claimant “just didn’t want to work.”

13. Patterson-UTI employee Sean Moffitt credibly testified that he had personally 
spoken with the driller and the tool pusher on Claimant’s crew and went over the work 



restrictions with them.  Mr. Moffitt confirmed both the driller (Mr. Robison) and the tool 
pusher said they were following all Claimant’s work restrictions. 

14. Mr. Juckes testified that he had personally spoken with the rig manager, William 
Anderson, regarding Claimant’s light duty restrictions.  Mr. Juckes also testified that he 
had personally spoken with Claimant on several occasions regarding the necessity that 
he follow the work restrictions.  Mr. Juckes stated he gave Claimant numerous re-
sources in case he had issues, including: Mr. Juckes’ business card with personal cell 
number; speaking with Mr. Robison; speaking with the rig manager; contacting Gary 
Miller, the Area Manager; and contacting Mr. Moffitt.

15. Patterson-UTI employee Claude McKenzie credibly testified that he personally 
observed Claimant working light duty tasks around the rig and did not observe him do-
ing heavy lifting.  Mr. McKenzie testified that on one occasion, he had asked Claimant to 
help with an air tugger, and that Claimant expressly declined to assist him, stating “he 
wasn’t allowed to be on the drilling floor because of his light duty.”

16. Patterson-UTI employee Randy Robison was the Claimant’s immediate supervi-
sor on the rig.  Mr. Robison credibly testified that he gave light-duty work to Claimant, 
including “picking up trash, sorting the odds and ends out on the rig like nuts, bolts, fit-
tings”, but that Claimant’s work performance was poor.  

Transportation to the Rig

17. Patterson-UTI employees, including Claimant, were provided with training and 
review of Patterson-UTI’s policies and procedures.  Patterson-UTI had a written policy in 
place that every employee is responsible for transportation to the rig for work.  

18. Mr. Robison credibly testified that he had gone to Claimant’s residence as usual 
when the new tour started the last week of December 2007, that he waited in the drive-
way as usual, and that Claimant did not emerge from his residence.  Mr. Robison testi-
fied that he then called Claimant on his cell phone, spoke with Claimant, and told him 
that he was to show up for work later that day.  Claimant did not do so.  Mr. Robison tes-
tified that he returned to Claimant’s residence the next day to pick him up, but that 
Claimant again did not emerge.  Mr. Robison testified that he attempted to call Claimant 
on his cell phone, but was only able to leave a voice message, again informing Claimant 
he was to come to work.

19. Mr. McKenzie confirmed Mr. Robison’s testimony.  Mr. McKenzie testified that he 
often drove the truck to pick up Claimant.  Mr. McKenzie recalled a time shortly after 
Christmas 2007, and after Claimant had been injured, when he went with Mr. Robison to 
pick up Claimant but “no one was home.”  Mr. McKenzie recalled going to Claimant’s 
house as usual, but no one came out.  Mr. McKenzie testified that he knocked on a win-
dow at Claimant’s home, with no response.  Mr. McKenzie testified that he witnessed 
Mr. Robison call Claimant again after the second time they tried to pick Claimant up the 
next day, with no response.



20. Claimant testified, “My responsibility is from my house to the location or designa-
tion where they asked me to meet them.”  Claimant also testified there had been other 
times when he had to get himself to the rig.  Claimant testified he had performed a “dry 
watch” in September 2007 and that he had paid a friend to drive him to and from the rig. 
Claimant’s girlfriend, Sherri Bayard, testified that she had driven Claimant to the rig for 
the dry watch.  In either case, Claimant was able to make arrangements for transporta-
tion to and from the rig for the dry watch.

Claimant’s Belief that He had been Fired

21. Claimant testified that when he left his shift on December 18, 2009, he was “un-
der the assumption, pretty much, that – with all the fighting and stuff, that I was going to 
be replaced.”  Claimant testified that he believed he had been fired.

22. Mr. Robison’s testimony confirmed he had issues with Claimant’s job perform-
ance during the week of December 12 through December 18, 2007.  However, Claimant 
testified that at no time on December 18, 2007 did any employee of Patterson-UTI tell 
him that he was fired, terminated, or that he should not show up for his next shift.  
Claimant’s personal belief that he had been “canned” was simply that, his personal be-
lief.  

Termination Notice

23. Patterson-UTI Safety Director, Leon Stanley, credibly testified that Patterson-UTI 
has procedures in place for termination of employees.  Mr. Stanley testified that upon 
being notified an employee was missing light duty work, he would send a letter inform-
ing that employee that if they failed to report for work within three (3) days, they would 
be terminated.

24. On January 10, 2008, Respondent-Employer mailed a letter to Claimant via certi-
fied mail, with Mr. Stanley’s signature, informing Claimant that the light duty position he 
had been working would remain open for three days and that failure to report for work 
within that period would be interpreted as an indication of voluntary termination of em-
ployment.

25. This letter was sent to Claimant’s address provided by him to Patterson-UTI on 
his application for employment.  Claimant had also provided a second address on his 
application for employment for a post office box number in Ignacio, Colorado.   

26. An individual named B. Villanueva signed for the letter on January 15, 2008.  
Patterson-UTI received no contact from Claimant by January 21, 2008 and Claimant 
was thus terminated.  Under the totality of the circumstances Claimant had significant 
control over the events that lead to his termination.  Thus, Claimant was terminated for 
cause effective January 21, 2008.



27. Although Claimant argues that January 10, 2008, letter was insufficient to comply 
with an offer of modified employment, it did not need to comply.  This letter told the 
Claimant that he needed to report for work not the parameters of the light duty position.  
If there were any confusion on Claimant’s part, the letter specifically states that he is to 
call the Safety Coordinator for further information.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its mer-
its.  Section 8-43-201, C.R.S.  

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).  

4. In order to be entitled to temporary disability benefits, a claimant must have a 
disability caused by an industrial injury lasting three or more regular working days' dura-
tion.  C.R.S. § 8-42-105(1).  

5. In cases where it is determined that a temporarily disabled employee is respon-
sible for termination of employment, the resulting wage loss shall not be attributable to 
the on-the-job injury.  C.R.S. § 8-42-105(4).  The term “responsible” indicates “fault”; 
therefore, the statute requires that a claimant to have performed (or failed to perform) 
some volitional act or exercised a degree of control over the circumstances resulting in 
the termination.  Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 P.3d 
1061 (Colo.App. 2002). 

6. On December 11, 2007, Respondent-Employer provided to Claimant a bona fide 
offer of light duty employment.  The light duty program conformed to Dr. Welling’s De-



cember 11, 2007 work restrictions.  Claimant signed and accepted the bona fide offer on 
December 11, 2007.  Claimant worked for full pay through December 18, 2007.  There-
fore, Claimant has no entitlement to temporary disability benefits from the date of injury 
through December 18, 2007.  Claimant seeks entitlement to temporary total disability 
benefits beginning on December 19, 2007 and ongoing.  

7. Claimant advanced several grounds for failing to return to work for the shift be-
ginning December 27, 2007.  He variously alleged that he did not report for duty be-
cause he was asked to perform work beyond his modified duty restrictions; that his 
driller did not come to pick him up; and that he thought he had been fired.  Claimant’s 
arguments are contradictory and therefore not credible.

8. The totality of the pertinent medical evidence indicates that Claimant was on re-
strictions and able to perform modified duty.  Claimant’s assertion that he did not report 
for duty because he was asked to perform work beyond his modified duty restrictions 
was further contradicted by the testimony of numerous Patterson-UTI employees, who 
credibly testified that Claimant’s work restrictions were and would be accommodated, 
that the Claimant himself had asserted his light duty restrictions as a basis to refuse to 
perform certain tasks, and that Claimant had numerous resources to turn to in case he 
felt he was being asked to work beyond his restrictions.

9. Claimant has failed to establish by a preponderance of the evidence that he 
missed three consecutive days of work because of a total disability.  Claimant may have 
missed several consecutive weeks of work but the evidence is not sufficient to establish 
that Claimant lost the time due to anything other than a misunderstanding.  The testi-
mony of Patterson-UTI employees contradicts Claimant’s assertion that transportation to 
the rig was not available.  Mr. Robison and Mr. McKenzie credibly testified that they had 
attempted, in their usual fashion, to pick Claimant up for work at his home on two con-
secutive days, including telephone calls to the Claimant, but that the Claimant did not 
appear to accept the ride to work.  Even if one were to assume Mr. Robison and Mr. 
McKenzie did not attempt to pick Claimant up, Claimant failed to persuade the ALJ that 
he could not have secured other transportation to the rig.  Claimant testified he had 
been able to secure transportation to and from work and to and from medical appoint-
ments on a regular basis.  

10. Claimant’s testimony that when he left his shift on December 18, 2007, he was 
under the assumption that he was fired is inconsistent with his testimony that he was 
not picked up for the first two days of the last December 2007 tour.  Indeed, if the 
Claimant was truly under the impression that he had been terminated, he would not 
have anticipated that his co-workers would have picked him up.   Likewise, Claimant’s 
testimony that he was under the assumption that he was fired is inconsistent with his 
testimony that was unable to perform modified duty.  Claimant’s testimony is further con-
tradicted by Mr. Robison’s testimony that at no time on December 18, 2007 did he tell 
Claimant he was fired, terminated, or that he should not show up for his next shift.  Al-
though the evidence supports that Mr. Robison was displeased with Claimant’s per-
formance, the evidence supports that Mr. Robinson’s heated communication with 



Claimant was meant to motivate Claimant to perform modified duties with a reasonable 
degree of efficiency.

11. The evidence is insufficient to establish that there was a wage loss subsequent to 
December 18, 2007 that was attributable to Claimant’s partial disability.

12. As found, Respondent-Employer served Claimant a notice on January 10, 2008 
(via certified mail) that the light duty position would remain open for three days and that 
failure to report for work within that period would be interpreted as an indication of vol-
untary termination of employment.  Claimant did not respond to the January 10, 2008, 
letter.  Claimant was subsequently terminated per Patterson-UTI’s policy for failure to 
show up for work after the termination letter was sent.  Although Claimant argues that 
this letter was insufficient to comply with an offer of modified employment, it did not 
need to comply.  This letter told Claimant that he needed to report for work, it did not de-
fine the parameters of the light duty position.  If there were any confusion on Claimant’s 
part, the letter specifically stated that he was to call the Safety Coordinator for further 
information.

13. Claimant has not demonstrated that he suffered a disability that prevented him 
from performing the duties of modified employment that he had accepted.

14. Respondents have demonstrated that Claimant failed to report to work and failed 
to respond to Respondents’ notice of prospective termination.  Claimant had an oppor-
tunity to present to work for the last tour in December 2007, and had an opportunity to 
respond to the notice of prospective termination, yet Claimant failed to take advantage 
of those opportunities.  Therefore, Claimant exercised a degree of control over his ter-
mination.

15. As Claimant’s termination was for cause, Claimant is not entitled to receive tem-
porary disability benefits at this time, as his wage loss is not attributable to the on-the-
job injury.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for Temporary Total Disability (TTD) and Temporary Par-
tial Disability (TPD) benefits from December 19, 2007 and ongoing is  denied and dis-
missed.

2. Because the claim for temporary disability benefits  is  denied, the ALJ need 
not address the remaining issues endorsed for hearing.



3. All matters not determined herein are reserved for future determination.

DATE: April 1, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-733-464

ISSUES

The issues to be determined by this decision are the following:  

1) Compensability of a right biceps injury claimed to have occurred on 
August 17, 2007;

2) If compensable, whether the treatment provided in the form of a right bi-
ceps tendon repair was reasonable, necessary and related to the alleged injury on 
August 17, 2007.

FINDINGS OF FACT

1. Claimant alleges he sustained a work related injury to his right upper extremity 
on August 17, 2007 while working for the Respondent-Employer as a custodian in a K-8 
school.  Claimant alleges he tore his right biceps tendon while folding a lunch table at 
11:35 a.m. on August 17, 2007.  

2. Claimant began work for the employer on August 7, 2007, ten (10) days before 
his alleged injury.  Shortly after he began work, Claimant asked numerous questions 
about the employer’s health insurance policy and sick leave benefits.    

3. On August 15, 2007, two days before the alleged injury, Claimant told a supervi-
sor that he was aware of two lunch tables not latching properly.  On August 16, 2007, 
Claimant told his supervisor that he would bring tools to fix the tables.  

4. On August 17, 2007, at approximately 9:00 a.m., Claimant told his supervisor he 
intended to repair tables.  Claimant began drilling or grinding on a table and was asked 
to stop because school was in session and he was in a common area.  

5. At 11:35 a.m., the elementary school children were sitting down to the lunch they 
were served.  Claimant’s supervisor and a school secretary were in the common area 
with the children.  Claimant approached the school secretary.  Claimant was holding an 



ice pack to his right arm and told the school secretary that he had hurt his arm.  Claim-
ant did not recall having this conversation with the school secretary.

6. The school secretary told Claimant’s supervisor what Claimant had reported to 
her.  Claimant’s supervisor approach Claimant and asked Claimant what happened.  
Claimant replied – “I felt three tears – just like my other arm.”  Claimant told his supervi-
sor that a table fell while he was holding on to it and that he needed to go to the hospi-
tal.  

7. Claimant testified that the table fell after lunch had been completed, but Claimant 
reported the injury at 11:35 a.m.  Both the supervisor and the school secretary were in 
the lunchroom at the time.  Lunch had not ended and in fact had just begun.  Claimant’s  
supervisor testified that 11:35 a.m. was not after lunch, but shortly after the children had 
sat down to and were eating lunch.  Claimant’s supervisor and a school secretary were 
present in the lunch area observing the children when Claimant alleges the accident oc-
curred.  Neither saw Claimant folding a table while the children were eating.  Neither 
heard a table falling into a flat position.  Claimant testified his supervisor was mere feet 
from where the accident occurred.  Claimant’s report of an accident is not credible.

8. An accident report was immediately generated and Claimant was directed to the 
designated provider.  Immediately, Claimant packed up all of his belongings – including 
taking personal pictures off of his office wall.  Claimant remarked to his supervisor he 
would not be returning any time soon to his job because “he knew he needed surgery.”

9. Claimant’s supervisor and two school secretaries testified Claimant was offered a 
ride to a medical provider.  Claimant refused the offer.  Claimant’s supervisor and two 
school secretaries watched Claimant drive away from the school in his manual trans-
mission vehicle.  The parking lot at the school is a loop that requires a vehicle to pass in 
front of the school.  Claimant testified he did not see that his supervisor and two school 
secretaries were watching him drive away.  Claimant’s supervisor and the two school 
secretaries saw Claimant driving his manual transmission car out of the parking lot – 
shifting the gears with his right arm.  Claimant testified he drove his manual transmis-
sion vehicle by shifting with his left upper extremity.

10. Claimant was initially evaluated at CCOM by Al Shultz, P.A. on August 17, 2007 
at 1:13 p.m.  Claimant denied any prior history of right elbow injury at his initial evalua-
tion.  The history provided by Claimant to CCOM is inconsistent with Claimant’s medical 
history.  Prior to moving to the Pueblo area in July of 2007, Claimant had a significant 
injury that affected his right upper extremity, including his right elbow.  In an IME report 
from June 22, 2004 with William A. Jackson Ross, M.D., Claimant described a history of 
right upper extremity problems initiated by two work injuries.  The first occurred in the 
summer of 2001 and the second on March 1, 2002.  The 2001 injury was reported as 
stemming from maintaining 3000 lockers at his employment.  The March 1, 2002 injury 
was a lifting injury (garbage bags) that caused sharp pain in Claimant’s right upper ex-
tremity from the right shoulder to the right hand.  Claimant described the 2001 injury as 
causing “right elbow aching” to Michael Sacco, M.D.  There was tenderness in the “ex-



tensor origin” of his right upper extremity in November of 2001.  It was diagnosed as 
“resolving right lateral epicondylitis.”  On June 27, 2005, Dr. Robin Tomita noted Claim-
ant had right upper extremity pain at the elbow.  On June 30, 2006, Claimant noted to 
Dr. Tomita that he has right arm pain, especially at night, and sometimes awakens with 
numbness and tingling in the right upper extremity.  Treatment for both his cervical and 
upper extremity complaints continued through June of 2007.  On June 20, 2007, Claim-
ant was treated for right upper extremity pain.  Claimant reported to Dr. Tomita that he 
would continue with care in Colorado after moving and finding a physician to take over 
his care.  Claimant’s last treatment with Dr. Tomita in June of 2007 included prescription 
of Neurontin and Lidoderm patches. 

11. Claimant denied this history of prior right upper extremity problems to subse-
quent medical providers and evaluators, including Drs. Olson and Paz.

12. Claimant was diagnosed with a right bicep tendon rupture at CCOM.  Claimant 
was referred for a surgical evaluation with Dr. DeGroote.  Dr. DeGroote took Claimant to 
surgery on August 27, 2007.  Dr. DeGroote’s preoperative diagnosis was “Right biceps 
tendon rupture.”  Dr. DeGroote’s postoperative diagnosis was “Right chronic biceps ten-
don rupture.”  

13. Dr. DeGroote’s surgical record documents Claimant’s right biceps tendon tear 
was an injury older than Claimant’s alleged date of injury.  Scar tissue encased the bi-
ceps tendon tear.  According to Dr. DeGroote, this “indicated this rupture was greater 
than three weeks of age.”  The alleged injury Claimant asserts at work was only ten (10) 
days prior to the surgery with Dr. DeGroote on August 27, 2007.  Dr. DeGroote’s opinion 
(the rupture was more than three (3) weeks old at the time of the surgery, making the 
rupture and the repair unrelated to any activity on August 17, 2007) is persuasive.

14. Additionally, Dr. Paz’ concurrence Dr. DeGroote’s opinion is also persuasive.  Dr. 
Paz performed an IME at the request of respondents on April 29, 2008.  Dr. Paz opined 
Claimant “was unlikely to have sustained an acute bicep tendon tear on August 17, 
2007.”  Dr. Paz noted there was significant scar tissue found in the surgery, which indi-
cates a tear older than the date of injury that is the subject of this claim.  Additionally, Dr. 
Paz testified there were no findings consistent with an acute injury, including swelling 
and erythema (redness) in the surgical report.  

15. Dr. Paz opined that even if there was some falling of a table on August 17, 2007, 
surgery would not have been a reasonable, necessary and related treatment modality.  
The surgery was reasonable, necessary and related to a biceps tendon tear.  By August 
17, 2007, Claimant’s biceps tendon had already ruptured.  

16. Claimant’s testimony is not credible.  The testimony of the lay and medical wit-
nesses, the medical histories provided to medical personnel by the Claimant, and the 
totality of circumstances demonstrate Claimant’s lack of credibility.  



CONCLUSIONS OF LAW

1. An injured worker has the burden of proof, by a preponderance of the evidence, 
of establishing the compensability of an industrial injury and entitlement to benefits. 
Sections 8-43-201 and 8-43-210 C.R.S. (2006). See City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); Lutz v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000). A “prepon-
derance of the evidence” is that quantum of evidence that makes a fact or facts, more 
reasonably probable than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1977).  
2. In order to prove the industrial injury was the proximate cause of the need for 
medical treatment and disability benefits claimant must prove a causal nexus between 
the claimed disability and the work-related injury.  Singleton v. Kenya Corp., 961 P.2d 
571 (Colo. App. 1998).  A pre-existing disease or susceptibility to injury does not dis-
qualify a claim if the employment aggravates, accelerates, or combines with the pre-
existing disease or infirmity to produce disability and the need for medical treatment.  
Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  The question of whether the 
claimant met the burden of proof to establish a compensable injury is one of fact for de-
termination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).  
3. The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of the claimant nor in favor of the rights of respondents. C.R.S § 8-
43-201.  

4. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201. 

5. The ALJ's factual findings concern only evidence and inferences found to be dis-
positive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

6. The Workers’ Compensation Act creates a distinction between the terms accident 
and injury. The term accident refers to an unexpected, unusual or unplanned occur-
rence. C.R.S. §8-40-201(1). In contrast, an injury refers to the physical trauma caused 
by the accident. In other words, an accident is the cause and an injury is the result. City 
of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967).

7. No benefits flow to the victim of an industrial accident unless the accident results 
in a compensable injury. A compensable industrial accident is one which results in an 



injury requiring medical treatment or causing disability. H&H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990); Subsequent Injury Fund v. State Compensation Insurance 
Authority, 768 P.2d 751 (Colo. App. 1988).

8. As determined in Findings of Fact 1 through 16, the Claimant failed to prove it is 
more probably true than not that he sustained a compensable injury to his right upper 
extremity arising out of and in the course of his employment with the employer.  

9. The ALJ concludes that based upon Claimant’s testimony, the testimony of the 
lay and medical witnesses, the medical histories provided to medical personnel by the 
Claimant, and the totality of circumstances that the Claimant is not credible. Claimant’s 
testimony was not credible.  Claimant reported no prior injury to his right upper extremity 
to medical providers and an evaluating physician, but the medical evidence supports a 
conclusion that he had a right biceps tendon tear sometime prior to August 17, 2007 
and other treatment to his right upper extremity.  Claimant’s actions at work demonstrate 
his lack of credibility in regards to the cause of his right biceps tendon tear.  The testi-
mony of the employer’s employees is credible as to claimant’s actions before and after 
the alleged injury.

10. Claimant failed to meet his burden of proof by a preponderance of the evidence 
that his right upper extremity was injured on August 17, 2007.  The medical evidence 
establishes that Claimant’s right biceps tendon tear existed prior to the date of his al-
leged injury, August 17, 2007.  In the surgical report of Dr. DeGroote on August 27, 
2007, Dr. DeGroote noted that the biceps tendon tear was more than three (3) weeks 
old.  At the time of the surgery, only ten (10) days had elapsed since the alleged date of 
injury.

11. The medical documentation demonstrates that it is more likely than not that 
treatment for claimant’s right upper extremity was not due to an injury on August 17, 
2007, but was for pre-existing chronic tear.  The evidence supports a conclusion that 
claimant’s right upper extremity problems were pre-existing.  The evidence provided by 
Drs. DeGroote and Paz are credible as to the pre-existing nature of claimant right bi-
ceps tendon tear.

ORDER

 It is therefore ordered that:

Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is 
denied and dismissed.

DATE: April 1, 2009
/s/ original signed by:



Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-737-225

ISSUES

The issues  of compensability and relatedness of Claimant’s low back and right 
sciatica conditions  were raised for consideration at hearing.

FINDINGS OF FACT

1. Since 2002, Claimant has been employed as a para-professional, taking 
care of disabled K-5th grade students.

2. On April 24, 2007, Claimant fell on ice to the ground, sustaining injury to, 
among other areas, her lower back.  At Montrose Memorial Hospital the following day, 
“low back pain” ... radiating to R buttock” was noted.  Claimant’s authorized medical 
treatment has been provided primarily by Dr. Jeffrey Krebs, who has seen Claimant on 
more occasions and over a longer time than any other provider.

3. Claimant experienced multiple symptoms after the April 24, 2007 injury, 
but she was and continues to be most concerned about her head and neck symptoms 
and much of her treatment in the year post-injury focused on those complaints.  How-
ever, addressing her secondary lumbar spine symptoms, Dr. Krebs ordered an x-ray of 
Claimant’s lumbar spine on April 25, 2007, ordered massage therapy for Claimant’s 
“neck and lumbar spine” on August 28 2007, ordered physical therapy for “lumbar strain, 
right sciatica” on June 9, 2008, ordered an EMG on July 17, 2008, ordered a lumbar 
MRI on August 8, 2008, and ordered an epidural injection on August 15, 2008.

4. Claimant credibly testified that she experienced low back and right buttock 
pain that persisted after April 24, 2007.  Claimant’s  testimony is  corroborated by medical 
records, including:

a. April 26, 2007, “…neck pain and back pain.”  

b. May 8, 2007, “osteopathic adjustment to neck, mid back, low back.” 

c. May 17, 2007, “…much improved low back discomfort.” 

d. August 9, 2007, “RS [right side] Sciatica still extant ...” 

e. August 28, 2007, “Kim has low back pain.  She has radiation of pain down 
the right buttock ... “



f. September 11, 2007, “RS [right side] Sciatica ...” 

g. September 28, 2007, “low back pain, and right sciatica.” 

h. October 2, 2007, “low back pain Saturday evening.”  

i. November 11, 2007, “R leg + Sciatica….”

j. December 4, 2007, per Dr. Douglas Scott, Respondents’ IME physician, 
“probable myofascial (muscular) pain in the head, neck, right shoulder, 
and lower back.”  

k. January 15, 2008, “she has right leg buttock tingling ...L spine dysfunction”

l. April 10, 2008, per Dr. Karen Nelson, seen on Dr. Scott’s referral, “low 
back pain and ‘right sciatica.’ ”  

m. June 9, 2008, “right buttock type discomfort.”  

n. July 17, 2008, “Right leg discomfort, low back pain bilaterally.” 

o. July 24, 2008, “EMG of the right leg reveals  a mild acute and chronic L3,4 
and L4,5 irritation.” 

p. August 15, 2008, “I did offer Kimberly an epidural injection at the L4-L5 
level ... This is a work related injury ...” 

q. August 28, 2008, “low back pain with MRI scan demonstrating lumbar disk 
dehydration L4-L5, mild narrowing of the L4-L5 neural foramen on the 
right side...”  

5.  In response to Dr. Krebs’ August 15, 2008 request for Claimant to have a 
lumbar epidural injection, Dr. Hemler reviewed Claimant’s medical records and opined 
on August 26, 2008 that, “[t]he patient bringing the low back to the attention of physi-
cians at this  point has a long hiatus  from the original event and cannot clearly be related 
to the Worker’s  Compensation claim.  It falls well below medical probability as being a 
direct event.  Dr. Hemler’s statement that there was a long hiatus  between the original 
injury and Claimant’s “bringing the low back to the attention of physicians” is incorrect, 
and diminishes the probative value of Dr. Hemler’s opinion.

6. Dr. Rachel Basse evaluated Claimant and reported that Claimant has 
“probable L4 radiculitis”. Dr. Basse acknowledged Claimant’s diagnosis of “a degener-
ated disc, with a little bit of a bulge or a protrusion or something causing radiculopathy 
... is a lifelong, multi-year process that is  contributed to by all kinds of life events, includ-



ing trauma ... So I guess to that extent, you can say that any kind of injury is going to 
somehow impact the discs.”  

7. Dr. Basse did not acknowledge that the April 24, 2007 injury, with medi-
cally documented symptoms of low back pain radiating into the right buttock, caused 
any disk damage.  Instead, Dr. Basse focused her attention on the period between May 
17, 2008, when Claimant’s low back symptoms were reported by Dr. Krebs to be “much 
improved” and August 9, 2007, when the massage therapist reported Claimant’s  right 
side sciatica was “still extant.”  During this period Claimant testified that her low back 
related symptoms were present, but were not the primary pain issue, and that she sus-
tained no new injuries during this time.  However, Dr. Basse reported that in her opinion, 
as of May 14, 2007, “[i]t appears  that all lumbosacral symptoms resolved within the first 
few weeks post slip and fall.”  In her testimony, Dr. Basse first testified that Claimant’s 
“temporary exacerbation” from the April 24, 2007 injury resolved by May 17, 2007 but 
later allowed that Claimant’s  symptoms might not have resolved by May 2007, just im-
proved.  Dr. Basse went on to contend that at some unspecified time after May 17, 
2008, Claimant must have reinjured or aggravated her low back – this allegedly oc-
curred one or two weeks before August 9, 2008 – and this  alleged new incident, accord-
ing to Dr. Basse, is the cause of Claimant’s current low back related symptoms.   

8. Dr. Basse’s  opinion is contradicted by Dr. Krebs, whose opinion is deemed 
to be more credible.  Dr. Krebs stated on October 15, 2008, that “we did not deal heavily 
with the low back although it continued to bother her I think throughout the duration of 
her injury but [it] primarily had to do with neck issues ... I do think this [L4-L5 disk bulge] 
very likely is work related so I disagree if Dr. Basse is saying that she is at MMI from 
both neck and low back ...”  Dr. Krebs credibly reported that Claimant’s  low back symp-
toms were present “throughout the duration of her injury.”  

9. Dr. Basse’s assertion that Claimant sustained a new, intervening low back 
injury or aggravation after April 24, 2007 is not supported by credible evidence.  Nor 
does the fact that many post-injury activities such as sitting, driving, vacuuming, and 
lawn work cause Claimant to experience increased symptoms warrant a finding that 
such symptoms were caused by a new, intervening injury, relieving Respondents’ from 
liability for the April 24, 2007 injury.

10. Having considered all the evidence, the ALJ finds Dr. Krebs’ medical opin-
ion, as the authorized treating physician with the benefit of having seen Claimant on 
numerous occasions after April 24, 2007, that Claimant’s low back and right sciatica 
conditions are work related is more credible and persuasive than the opinion of Dr. 
Basse, who performed a one time independent medical evaluation of Claimant for Re-
spondents.  

 11. Considered as a whole, Claimant’s past medical history fails to support 
Respondents’ contention that Claimant’s low back/right sciatica symptoms after her April 
24, 2007 low back injury are from some other cause.  Claimant had pre-existing right hip 
symptoms, causing pain on the lateral side of her right hip, restless  leg syndrome, and 
episodic low back pain.  These conditions were different from the “low back radiating 



into the right buttock” symptoms caused by the April 24, 2007 injury.  Notably, Claimant 
had a comprehensive medical examination on April 2, 2007, which revealed no mis-
alignment, asymmetry, defects, tenderness, or decreased range of motion in her spine.  
Respondents’ contention that Claimant’s  condition after April 24, 2007 is due to a pre-
existing condition is contradicted by the credible testimony of Claimant, and contra-
dicted by the persuasive parts of the medical record.

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. The purpose of the Workers’ Compensation Act of Colorado is  to insure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers without the necessity of litigation.  Section 8-42-102(1), 
C.R.S.  A claimant in a workers’ compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.

 2. A preponderance of the evidence is  that which leads the trier of fact after 
considering all of the evidence to find that a fact is more probably true that not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 237, at 235 (Colo. 
App. 2004).  A workers’ compensation case is not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer. Section 8-43-201, C.R.S.  
The judge’s factual findings concern only evidence that is dispositive of the issues in-
volved; the judge has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  See, Magnetic Engineering v. ICAO, 5 P.3d 385, at 389 (Colo. App.  2000).

3. The credibility of witness  testimony and the weight to be given their testi-
mony is  within the ALJ’s authority to determine.  When determining credibility, the fact 
finder should consider, among other things, consistency or inconsistency of the wit-
ness’s testimony and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives  of the witness; whether the tes-
timony has  been contradicted; and bias, prejudice, or interest.  See, Prudential Insur-
ance Company v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil, 3:16 (2005).

 4. Respondents are liable for authorized medical treatment reasona-
bly necessary to cure and relieve an employee from the effects  of a work-related injury. 
Section 8-42-101, C.R.S.; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. 
App. 1990).

5. The credible testimony of Claimant, the persuasive opinion of Dr. Krebs 
and the persuasive parts  of the medical record referenced in these Findings of Fact 
show that after her April 24, 2007 injury, Claimant experienced ongoing low back and 
right sciatica symptoms that are causally related to the April 24, 2007 injury.



ORDER

 It is therefore ordered that: 

1. Respondents shall pay reasonable, necessary and related medical expenses in-
curred by Claimant for treatment of her work related lower back and right sciatica symp-
toms, including but not limited to the medical care provided by Dr. Krebs and his refer-
rals.  The bills for this medical treatment shall be paid pursuant to the Fee Schedule in 
the WCRP.
2. Issues not determined herein are reserved for future decision.

DATED: April 1, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-640-049

ISSUE

The issue to be determined is  the proper apportionment for the surgical proce-
dure recommended by Dr. Donald Corenman.   

FINDINGS OF FACT

The parties submitted Stipulated Facts:

1. Claimant injured his lower back in 2000/2001 and underwent a microdis-
cectomy at the L5-S1 level in 2001 with surgeon Dr. Donald Corenman.  He received a 
17% whole person impairment rating from Dr. Corenman and returned to work as a self-
employed truck driver, delivering dirt, gravel and asphalt.

2. On December 21, 2004, Claimant was working for a hotel owned by Em-
ployer and he was passing out bills under room doors.  Towards the end of this project, 
Claimant was sliding the bills under one of the doors and, when he stood, up he felt a 
pull in his lower back.

3. Claimant was sent to Dr. Donald Corenman for evaluation.  Liability for 
Claimant’s claim was accepted by Respondents and Dr. Corenman was designated as 
the primary treating physician.



4. On June 19, 2006, Dr. Corenman performed surgery for a herniated nu-
cleus pulposus at the L5-S1 level.

5. In February 2007, Claimant underwent a discogram, MRI, and CT of the 
lumbar spine.  Following these studies, Dr. Corenman recommended a fusion proce-
dure.  In a report dated May 22, 2007, Dr. Corenman opined that 70% of the need for 
the fusion procedure would be based upon the subject injury on December 21, 2004, 
and 30% would be based upon Claimant’s pre-existing condition.

6. Michael Janssen, D.O., performed an independent medical evaluation at 
the request of Respondents on April 12, 2007.  In that report, Dr. Janssen stated that 
Claimant has three fundamental options:  1) to live with his level of symptoms; 2) to 
consider treating the symptoms as long as he can with methods such as medication, 
epidural steroid injections, physical therapy, etc.; or 3) to consider having surgical inter-
vention, which would be a stabilization procedure at the L5-S1 level.  Dr. Janssen went 
on to state that the need for a fusion procedure was 80% related to his  pre-existing 
condition and 20% related to the subject injury.

7. Dr. Hugh Macaulay performed an independent medical evaluation at the 
request of Respondents dated March 20, 2007, and Dr. Macaulay also provided deposi-
tion testimony in this case.  Dr. Macaulay did not feel that a fusion procedure should be 
considered until further conservative treatment was attempted, but he did opine in the 
deposition that if Claimant proceeded with a fusion, that 70% of the need for the fusion 
would be related to his pre-existing condition and 30% would be related to this  compen-
sable injury.

8. After the deposition, the parties  agreed that Claimant would undergo the 
conservative care was outlined both in Dr. Macaulay’s report and deposition.

9. Dr. Macaulay has referred Claimant back to Dr. Corenman for considera-
tion of the fusion procedure.

CONCLUSIONS OF LAW

Claimant and Respondents agree that apportionment is appropriate in this case, 
as per Duncan v. ICAP, 107 P.3d 999, and Resources One v. ICAP, 148 P.3d 287.

The opinion of Dr. Corenman is found to be credible and persuasive.  Seventy 
percent of Claimant’s need for surgery is  caused by this compensable injury.  The in-
surer is liable for 70% of the costs  of that surgery should it be performed by an author-
ized treating physician, not to exceed 70% of the Division of Workers’ Compensation fee 
schedule.   

ORDER



 It is therefore ordered that Insurer is liable for 70% of the costs  of the surgery 
should it be performed by an authorized treating physician, not to exceed 70% of the 
Division of Workers’ Compensation fee schedule.

All matters not determined herein are reserved for future determination.

DATED:  April 1, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 
 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-763-886

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he sustained a compensable occupational disease during the course and scope of 
his employment with Employer.

 2. Whether Claimant’s  claim is  barred by the two-year statute of limitations in 
§8-43-103(2), C.R.S.

 3. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is  entitled to authorized medical treatment that is  reasonable and necessary to 
cure and relieve the effects of an occupational disease.

 4. Whether Claimant has proven by a preponderance of the evidence that he 
is  entitled to receive Temporary Total Disability (TTD) benefits from July 15, 2008 until 
terminated by statute.

STIPULATION

The parties agreed that Claimant earned an Average Weekly Wage (AWW) of 
$542.04.

FINDINGS OF FACT

 1. Claimant is  a 64 year-old male.  He worked for Employer from 1983 
through May 16, 2008 as an experienced helper.  Claimant’s duties involved loading, 
preparing and stripping heavy concrete forms for construction projects.  His  job respon-
sibilities required forceful and repetitive use of both arms.

 2. Claimant began experiencing left shoulder aching and grinding symptoms 
in approximately 1997 or 1998.  He suspected that his symptoms could be related to his 



work duties.  Nevertheless, Claimant did not seek medical treatment because he was 
able to complete all of his job responsibilities.

 3. On April 11, 2005 Claimant visited the Poudre Valley Hospital Emergency 
Department because he had tripped and fallen in his home.  He landed directly on his 
right shoulder and suffered a right shoulder dislocation.

 4. On April 14, 2005 Claimant underwent an MRI of his right shoulder.  The 
MRI revealed a full thickness  rotator cuff tear and a complete rupture of the biceps ten-
don.  The MRI also reflected that Claimant suffered from end stage arthritis in his right 
shoulder.

 5. On April 19, 2005 Claimant visited Sean Grey, M.D. for a right shoulder 
evaluation.  Dr. Grey reviewed the MRI and characterized Claimant’s right shoulder 
condition as an acute tear on top of chronic shoulder damage.  He explained that 
Claimant refused to undergo surgery because he wanted to continue working for Em-
ployer.  Claimant initially resumed light duty work but then returned to full duty employ-
ment.

 6. On May 5, 2006 Claimant visited Douglas Lundy, M.D. for an evaluation of 
his shoulder.  Dr. Lundy noted that Claimant had been suffering from shoulder problems 
for several years and reiterated Dr. Grey’s opinion that Claimant had sustained a mas-
sive right rotator cuff tear in 2005.  Although Claimant had full range of motion in his 
shoulders, Dr. Lundy stated that Claimant’s condition had progressively worsened.  Dr. 
Lundy thus ordered MRI’s of both shoulders.

 7. On May 11, 2006 Claimant underwent MRI’s of both shoulders.  The right 
shoulder MRI revealed that the inflammatory process  had subsided, but Claimant con-
tinued to suffer from end stage arthritis.  The left shoulder MRI revealed a massive, full 
thickness rotator cuff tear.  Claimant also suffered from extensive degenerative disease 
in the left shoulder.

 8. On June 2, 2006 orthopedic surgeon Dale Martin, M.D. reviewed Claim-
ant’s shoulder MRI’s.  Dr. Martin explained that Claimant had suffered from “significant 
retracted rotator cuff tears for quite some time.”  He explained that, in the absence of 
shoulder replacement surgery, there was no other surgical procedure that would benefit 
Claimant.  However, Claimant declined to pursue shoulder replacement surgery be-
cause he sought to continue working for a few more years.

 9. On September 5, 2006 Claimant visited John S. Hughes, M.D. for an in-
dependent medical examination.  Claimant sought to determine whether his shoulder 
problems were related to his construction work for Employer.  Dr. Hughes remarked that 
he agreed with Dr. Grey that the majority of Claimant’s  “bilateral shoulder disease [was] 
degenerative in nature.”  He determined that Claimant’s shoulder condition was “related 
to forceful and repetitive upper extremity use at work.”  Dr. Hughes commented that 
clinical evidence supported his determination.  He stated that hammering and “other 
high speed use of the right upper extremity” probably caused Claimant’s  right biceps 



tendon rupture.  Dr. Hughes also remarked that there was no evidence that Claimant 
suffered from any systemic diseases, including diabetes mellitus or rheumatoid arthritis, 
that would have contributed to his degenerative shoulder condition.  Dr. Hughes thus 
attributed Claimant’s shoulder condition to his forceful, repetitive upper extremity use in 
a manual trade for a number of years.  He assigned Claimant physical restrictions that 
included no reaching or lifting from shoulder level into an overhead position, no ham-
mering in excess of 15 minutes out of every hour and limited lifting.

 10. Subsequent to his examination with Dr. Hughes, Claimant continued to 
work for Employer.  However, his  shoulder condition progressively worsened and 
reached a point in 2007 that rendered him unable to perform his job duties.

 11. On May 16, 2008 Claimant was terminated from employment with Em-
ployer.  Claimant’s spouse had been suffering from health problems as a result of a mo-
tor vehicle accident and Claimant missed time from work in order to care for her.  Em-
ployer’s  owner, Jerry Kiefer, explained that Claimant had missed significant time from 
work during the period February through May, 2008.  Mr. Kiefer testified that he met with 
Claimant on May 16, 2008 and asked Claimant about his future work plans.  After 
Claimant responded that he needed to stay home to care for his wife, Mr. Kiefer termi-
nated him from employment.

 12. Claimant reported his shoulder injuries to Employer on June 16, 2008.  
Insurer referred him to Concentra Medical Centers  for treatment.  On July 15, 2008 
Claimant received restrictions that included no lifting, pushing or pulling in excess of five 
pounds and no reaching above shoulder level.

 13. On September 23, 2008 Claimant visited Dr. Hughes for a second inde-
pendent medical examination.  Dr. Hughes remarked that Claimant’s clinical status had 
slightly worsened over the past two years.  He explained that Claimant’s  left shoulder 
“degenerative tendinosis with associated rotator cuff tears [was] completely occupa-
tional in nature.”  Because of Claimant’s recurrent right shoulder dislocations, Dr. 
Hughes apportioned Claimant’s impairment between occupational and non-occupational 
factors.  He thus concluded that Claimant suffered a 20% upper extremity impairment of 
the left shoulder and an apportioned 19% upper extremity impairment of the right shoul-
der.

 14. On November 25, 2008 Claimant underwent an independent medical ex-
amination with Franklin Shih, M.D.  After reviewing Claimant’s medical records and work 
history, Dr. Shih concluded that Claimant suffered from a “longstanding gradual pro-
gression of degenerative problems in his shoulders associated with his work activities.”  
He remarked that Claimant “had a progressive degenerative cascade in the shoulders 
over a period of several years with an acute exacerbating event to the right shoulder in 
April of 2005.”  Nevertheless, Dr. Shih commented that Claimant was  never completely 
disabled as a result of his shoulder condition.  Dr. Shih determined that Claimant had 
reached Maximum Medical Improvement (MMI) for his  condition and imposed physical 
restrictions.  He assigned Claimant a 14% right upper extremity impairment rating and a 



17% left upper extremity impairment rating.  Dr. Shih did not apportion any of Claimant’s 
impairment.

 15. Dr. Hughes testified at the hearing in this matter consistently with his 
medical reports.  He reiterated that the majority of Claimant’s  shoulder pathology was 
degenerative in nature and was related to Claimant’s heavy, forceful and repetitive use 
of his  shoulders in performing work activities over a number of years.  Dr. Hughes ex-
plained that the similar degenerative conditions of both of Claimant’s  shoulders sup-
ported the occupational nature of Claimant’s condition and minimized the impact of 
Claimant’s right shoulder dislocations.  He stated that, despite Claimant’s shoulder prob-
lems, he was able to perform his job duties  because he compensated for his  condition 
by using other muscles.

 16. On February 12, 2009 the parties conducted the post-hearing evidentiary 
deposition of Dr. Shih.  Dr. Shih testified he agreed with Dr. Hughes that Claimant suf-
fered a work related occupational disease in his  shoulders with some non-occupational 
apportionment for the right shoulder.  Dr. Shih stated that the pathology found in Claim-
ant’s shoulders  is  consistent with heavy, repetitive and forceful use of the upper extremi-
ties.  He summarized that the majority of the pathology in Claimant’s shoulders is  re-
lated to longstanding gradual progression of degenerative problems associated with 
work activities.

 17. On February 18, 2009 Claimant testified in rebuttal through an evidentiary 
deposition.  Claimant stated that he missed work in 2007 and 2008 because he had to 
care for his injured wife.  She had suffered injuries as a result of a motor vehicle acci-
dent and underwent numerous surgeries.  Claimant explained that he did not miss work 
during 2007 and 2008 because of his shoulder condition.

18. Claimant has proven that it is more probably true than not that the heavy, 
forceful and repetitive use of his arms during the course and scope of his employment 
with Employer caused his shoulder problems.  Claimant’s description of his  job duties 
over a period of 25 consecutive years while working for Employer is consistent with the 
development of his shoulder condition.  Dr. Hughes persuasively determined that the 
majority of Claimant’s shoulder pathology was degenerative in nature and was related 
to Claimant’s heavy, forceful and repetitive use of his shoulders  in performing work ac-
tivities over a number of years.  He also noted there are no alternative explanations, 
such as diabetes mellitus or rheumatoid arthritis, for Claimant’s shoulder condition.  Fur-
thermore, Dr. Hughes explained that the similar degenerative conditions of both of 
Claimant’s shoulders supported the occupational nature of Claimant’s  condition and 
minimized the impact of Claimant’s right shoulder dislocations.  Dr. Shih also credibly 
concluded that the majority of Claimant’s  shoulder pathology is related to longstanding 
gradual progression of degenerative problems associated with work activities.  There-
fore, based on the credible testimony of Claimant, Dr. Hughes, Dr. Shih and the medical 
records, the vast majority of Claimant’s shoulder pathology was caused by over 25 
years of heavy, repetitive and forceful work for Employer.  The hazards of Claimant’s 



employment thus caused, intensified, or, to a reasonable degree, aggravated his shoul-
der condition.

 19. Respondents have failed to establish that it is more probably true than not 
that Claimant’s claim is barred by the two-year statute of limitations in §8-43-103(2), 
C.R.S.  Claimant did not recognize the nature, seriousness and probable compensable 
character of his shoulder injuries until September 5, 2006.  On September 5, 2006 Dr. 
Hughes attributed Claimant’s shoulder condition to the forceful use of his upper extremi-
ties  while working for Employer over a number of years.  He thus placed physical re-
strictions on Claimant that consisted of no reaching or lifting from shoulder level into an 
overhead position, no hammering in excess of 15 minutes  out of every hour and limited 
lifting.  Although Claimant suspected that his shoulder pain could have been related to 
his job duties in approximately 1998, he did not seek medical treatment.  Moreover, 
Claimant was able to perform all aspects  of his job and did not have any restrictions, 
except as a result of non-occupational right shoulder dislocations, until September 5, 
2006.  Because Claimant filed his  Workers’ Claim for Compensation on June 26, 2008 
his claim occurred within two years  of his knowledge of the probable compensable 
character of his shoulder problems.

 20. Claimant has demonstrated that it is more probably true than not that he is 
entitled to receive authorized medical treatment that is reasonable and necessary to 
cure and relieve the effects  of his industrial injuries.  Initially, all of the medical care that 
Claimant received prior to June 26, 2008 was unauthorized.  However, after Claimant 
filed his  Worker’s Claim for Compensation, Insurer directed him to receive medical 
treatment through Concentra Medical Centers.  Because Claimant suffered a compen-
sable occupational disease to his shoulders, all of the medical treatment that he ob-
tained through Concentra Medical Centers was authorized, reasonable and necessary 
to cure and relieve the effects of his shoulder injuries.  Moreover, Respondents  are re-
sponsible for future medical care that is reasonable, necessary and related to Claim-
ant’s compensable occupational disease.

 21. Claimant has proven that it is more probably true than not that he suffered 
a wage loss after July 15, 2008 as a result of his work-related shoulder injuries.  On July 
15, 2008 Claimant received work restrictions from Concentra Medical Centers that in-
cluded no lifting, pushing or pulling in excess of five pounds and no reaching above 
shoulder level.  He suffered a wage loss  because he was unable to perform his job du-
ties.  Finally, because Respondents have not asserted that Claimant was responsible 
for his termination from employment under the termination statutes, he is not precluded 
from receiving TTD benefits.  Accordingly, Claimant is entitled to receive TTD benefits 
from July 15, 2008 until terminated by statute.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-



102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the Judge.  Faulkner, 12 P.3d at 846.

5. The test for distinguishing between and accidental injury and an occupa-
tional disease is  whether the injury can be traced to a particular time, place and cause.  
Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational disease” is 
defined by  §8-40-201(14), C.R.S. as:

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment.



 6. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof require-
ments in addition to those required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the dis-
ability for which compensation is sought.  Id.   Where there is  no evidence that occupa-
tional exposure to a hazard is  a necessary precondition to development of the disease, 
the claimant suffers from an occupational disease only to the extent that the occupa-
tional exposure contributed to the disability.  Id.

7. As found, Claimant has proven by a preponderance of the evidence that 
the heavy, forceful and repetitive use of his arms during the course and scope of his 
employment with Employer caused his shoulder problems.  Claimant’s description of his 
job duties over a period of 25 consecutive years while working for Employer is  consis-
tent with the development of his  shoulder condition.  Dr. Hughes persuasively deter-
mined that the majority of Claimant’s shoulder pathology was degenerative in nature 
and was related to Claimant’s heavy, forceful and repetitive use of his  shoulders  in per-
forming work activities over a number of years.  He also noted there are no alternative 
explanations, such as  diabetes mellitus or rheumatoid arthritis, for Claimant’s  shoulder 
condition.  Furthermore, Dr. Hughes explained that the similar degenerative conditions 
of both of Claimant’s shoulders supported the occupational nature of Claimant’s condi-
tion and minimized the impact of Claimant’s right shoulder dislocations.  Dr. Shih also 
credibly concluded that the majority of Claimant’s shoulder pathology is related to long-
standing gradual progression of degenerative problems associated with work activities.  
Therefore, based on the credible testimony of Claimant, Dr. Hughes, Dr. Shih and the 
medical records, the vast majority of Claimant’s  shoulder pathology was caused by over 
25 years of heavy, repetitive and forceful work for Employer.  The hazards of Claimant’s 
employment thus caused, intensified, or, to a reasonable degree, aggravated his shoul-
der condition.

Statute of Limitations

8. Section 8-43-103(2), C.R.S. provides that the right to obtain workers’ 
compensation benefits  is barred unless  a formal claim is filed within two years after the 
injury.  In Re Pierce-Kouyate, W.C. No. 4-717-784 (ICAP, Nov. 21, 2007).  The statute of 
limitations also does not begin to run until an injured employee recognizes the “nature, 
seriousness and probable compensable character of her injury.”  In Re Burnes, W.C. 
No. 4-725-046 (ICAP, Apr. 17, 2008).  The claimant must recognize all three of the pre-
ceding factors in order to trigger the running of the statute of limitations.  Id.  Whether a 
claimant has  recognized the nature, seriousness and probable compensable nature of 
the injury is a determination of fact for the ALJ.  Id.



9. As found, Respondents have failed to establish by a preponderance of the 
evidence that Claimant’s claim is barred by the two-year statute of limitations in §8-43-
103(2), C.R.S.  Claimant did not recognize the nature, seriousness and probable com-
pensable character of his  shoulder injuries until September 5, 2006.  On September 5, 
2006 Dr. Hughes attributed Claimant’s  shoulder condition to the forceful use of his up-
per extremities  while working for Employer over a number of years.  He thus placed 
physical restrictions on Claimant that consisted of no reaching or lifting from shoulder 
level into an overhead position, no hammering in excess of 15 minutes  out of every hour 
and limited lifting.  Although Claimant suspected that his  shoulder pain could have been 
related to his job duties in approximately 1998, he did not seek medical treatment.  
Moreover, Claimant was able to perform all aspects  of his job and did not have any re-
strictions, except as  a result of non-occupational right shoulder dislocations, until Sep-
tember 5, 2006.  Because Claimant filed his Workers’ Claim for Compensation on June 
26, 2008 his claim occurred within two years  of his  knowledge of the probable compen-
sable character of his shoulder problems.

Medical Benefits

 10. Respondents are liable for authorized medical treatment that is reason-
able and necessary to cure and relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
It is the Judge’s sole prerogative to assess the sufficiency and probative value of the 
evidence to determine whether the claimant has met his burden of proof.  Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999).

 11. As found, Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to receive authorized medical treatment that is reasonable and neces-
sary to cure and relieve the effects of his industrial injuries.  Initially, all of the medical 
care that Claimant received prior to June 26, 2008 was unauthorized.  However, after 
Claimant filed his Worker’s Claim for Compensation, Insurer directed him to receive 
medical treatment through Concentra Medical Centers.  Because Claimant suffered a 
compensable occupational disease to his shoulders, all of the medical treatment that he 
obtained through Concentra Medical Centers was authorized, reasonable and neces-
sary to cure and relieve the effects of his shoulder injuries.  Moreover, Respondents are 
responsible for future medical care that is reasonable, necessary and related to Claim-
ant’s compensable occupational disease.

Temporary Total Disability Benefits

 12. To obtain TTD benefits, a claimant must establish a causal connection be-
tween a work-related injury and a subsequent wage loss.  §8-42-103(1)(a), C.R.S.  To 
demonstrate entitlement to TTD benefits a claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, that he left work as a result of the 
disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995).  The term “disability,” connotes two elements:  (1) 
medical incapacity evidenced by loss or restriction of bodily function; and (2) impairment 
of wage earning capacity as demonstrated by a claimant's  inability to resume his  prior 



work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  A claimant suffers from an im-
pairment of earning capacity when he has a complete inability to work or there are re-
strictions that impair his ability to effectively and properly perform his regular employ-
ment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).

 13. As found, Claimant has proven by a preponderance of the evidence that 
he suffered a wage loss  after July 15, 2008 as a result of his  work-related shoulder inju-
ries.  On July 15, 2008 Claimant received work restrictions from Concentra Medical 
Centers that included no lifting, pushing or pulling in excess of five pounds and no 
reaching above shoulder level.  He suffered a wage loss  because he was unable to per-
form his job duties.  Finally, because Respondents have not asserted that Claimant was 
responsible for his  termination from employment under the termination statutes, he is 
not precluded from receiving TTD benefits.  Accordingly, Claimant is entitled to receive 
TTD benefits from July 15, 2008 until terminated by statute.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant suffered a compensable occupational disease to his shoulders 
during the course and scope of his employment with Employer.

2. Respondents have failed to demonstrate that Claimant’s claim is pre-
cluded by the two-year statute of limitations in §8-43-103(2), C.R.S..

3. Respondents are financially responsible for all of Claimant’s authorized, 
reasonable and necessary medical treatment subsequent to July 15, 2008.

4. Claimant earned any AWW of $542.04.

5. Claimant shall receive TTD benefits from July 15, 2008 until terminated by 
statute.

6. Any issues not resolved by this  Order are reserved for future determina-
tion.

DATED: April 2, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
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ISSUES

1. Reopening due to mistake;
2. Reopening due to change in condition;
3. Relatedness of thoracic spine;
4. Relatedness of hernia/groin condition; and
5. Whether Dr. Burns and Dr. Haney are authorized medical providers.

FINDINGS OF FACT

a. Claimant sustained an admitted injury to his low back on or about October 10, 
2003, while working for Employer.
b. On October 13, 2003, Claimant began treatment with the authorized treating 
medical provider, Arthur C. Kuper, D.O. Claimant complained of low back pain during his  
initial evaluation. There is no indication in the initial report of Dr. Kuper that Claimant 
sustained injuries to his thoracic spine or to his groin.  Dr. Kuper provided medical care 
to Claimant including referrals for radiological studies, physical therapy, and chiropractic 
care.  Dr. Kuper also imposed work restrictions. 
c. Claimant improved subjectively and objectively with the treatment provided.  On 
November 3, 2003, Claimant reported to Dr. Kuper that he was doing much better fol-
lowing physical therapy and chiropractic visits.  Dr. Kuper noted that there was no ten-
derness in Claimant’s back and noted Claimant’s excellent range of motion. 
d. On November 11, 2003, Scott Parker, D.C., noted that Claimant was working full 
duty, that he denied any additional or new complaints, that his lumbar range of motion 
was full, and that no discomfort was reported. Dr. Parker released Claimant from chiro-
practic treatment. 
e. On November 12, 2003, Claimant reported to Dr. Kuper that he was doing “much 
better” and that Claimant “feels he is better and back to his normal baseline level.”  
Claimant denied any back pain, pain radiating into his legs, numbness, tingling, or other 
symptoms.  Dr. Kuper specifically noted in his report that there was no tenderness to 
Claimant’s thoracic spine, lumbar spine, or in the sacral region.  Dr. Kuper placed 
Claimant at maximum medical improvement (“MMI”), and released him to full duty work.
f. Dr. Wunder testified that the treatment of Dr. Kuper was in compliance with the 
Medical Treatment Guidelines of the Division of Workers’ Compensation, that Claimant 
improved with the medical treatment provided, and that it was appropriate for Dr. Kuper 
to have placed Claimant at MMI.  
g. Based on the statements of Claimant and the physical findings on examination, 
Dr. Kuper’s placement of Claimant at MMI was reasonable.  Claimant has failed to 
prove that it was a mistake for Dr. Kuper to place Claimant at MMI on November 12, 
2003.   
h. A Final Admission of Liability (FAL) was filed, which Claimant admitted receiving.  
Claimant did not object to the FAL, file an application for hearing, or request a Division 
independent medical examination as required.  The claim closed.
i. In December 2003, Claimant left his employment for Employer and started work-
ing for a new employer.  Claimant was able to perform his regular job duties. 



j. Claimant received treatment from Kirk Holmboe, D.O., for a right ankle injury that 
occurred while he was working for another subsequent employer.  On July 10, 2006, Dr. 
Holmboe released Claimant to his regular work. 
k. On October 3, 2008, Claimant filed a Petition to Reopen his claim alleging a 
change in his condition and a mistake.  At hearing, counsel for Claimant argued that it 
was a mistake for Claimant to have been placed at MMI by Dr. Kuper.
l. Claimant’s medical treatment history between his placement at MMI on Novem-
ber 12, 2003, and the filing of the Petition to Reopen is inconsistent with ongoing symp-
toms related to the October 10, 2003, low back injury.  On December 10, 2004, Claim-
ant received treatment at an emergency room.  The intake history form does not identify 
any back pain or abdominal pain. On November 8, 2007, Claimant was transported by 
ambulance to a hospital.  Claimant denied back pain and abdominal pain to the EMS 
personnel. At the hospital emergency room, it was noted that there was a “normal in-
spection” to Claimant’s back and that there was “no tenderness to palpation.” On physi-
cal examination on November 9, 2007, no musculoskeletal problems were noted. 
m. Since December 2003, Claimant has engaged in regular employment activities 
with various employers and has engaged in self-employment.  His subsequent employ-
ment included drywall work, painting, installation of mini-blinds, working as a bouncer/
cook, and as a carpenter.  
n. On August 21, 2008, Dr. Jennifer Burns evaluated Claimant. Dr. Burns, after tak-
ing a history and examining Claimant, stated “with respect to relatedness to this 
worker’s compensation injury in 2003, it would be difficult to pinpoint his current pain 
complaints as a result of the worker’s compensation injury 5 years ago.”  
o. On December 29, 2008, Claimant was re-evaluated by Dr. Kuper.  Dr. Kuper 
notes that the initial pain diagram completed by Claimant on October 13, 2008, showed 
only achy pain across the lumbar region, but that there was no indication of symptoms 
in the thoracic spine or groin.  Dr. Kuper stated that Claimant did not complain of any 
thoracic pain during his treatment in 2003.  Dr. Kuper opined that he was unable to at-
tribute Claimant’s thoracic symptoms to his 2003 work injury.  He also noted that there 
was no indication of groin pain or masses in 2003, and that Claimant did not develop 
these symptoms until about a year ago. Dr. Kuper was unable to attribute Claimant’s 
hernias to his 2003 work injury.  Dr. Kuper opined that Claimant remains at MMI for the 
effects of his 2003 work injury. 
p. On February 2, 2009, Claimant underwent an independent medical examination 
with Jeffrey Wunder, M.D.  Claimant reported to Dr. Wunder that his mid back pain 
started in January 2008 when he was standing at a sink and sneezed significantly.  On 
physical examination, Dr. Wunder noted Claimant’s dramatic pain behavior was in con-
trast to Dr. Wunder’s observation of Claimant during his interview when he observed no 
pain behavior.  Dr. Wunder noted various inconsistencies on his physical examination of 
Claimant.  Dr. Wunder opined that there was no evidence Claimant sustained thoracic 
spine injuries in the incident that forms the basis of this claim.  Dr. Wunder opined that 
Claimant had no groin symptoms following his work injury, and that if he had such symp-
toms, they would have been evident at that time.  Dr. Wunder concluded that there is no 
evidence Claimant sustained an inguinal hernia as a result of his October 10, 2003, 
work injury.  Dr. Wunder further opined that Claimant’s back pain would not be related to 
his work-related injury.  He noted that Claimant’s MRI findings showed typical age-



related degenerative disease and that the MRI findings could not be related to the inci-
dent in question.  Dr. Wunder opined that it was not an error to place Claimant at maxi-
mum medical improvement based on the fact that Claimant had no objective findings on 
examination at the time he was released.  He opined that Claimant does not require any 
additional medical treatment for the effects of his October 2003 work injury.  
q. Dr. Wunder credibly testified that signs and symptoms of injury, such as inflam-
matory response, usually occur within 72 hours of the injury.  Claimant’s thoracic and 
groin/hernia symptoms did not initially present until after MMI.  The amount of time that 
passed between Claimant’s injury and the onset of his thoracic and groin/hernia symp-
toms does not support Claimant’s claim of a causal relationship between those symp-
toms and Claimant’s injury.
r. Dr. Wunder testified that Claimant’s thoracic MRI was positive for Scheuermann’s 
disease, that this condition as idiopathic in nature, and was not caused, aggravated, or 
accelerated by the October 2003 work injury.  
s. Dr. Perry Haney testified by deposition that it was his opinion that Claimant’s cur-
rent symptoms are related to his work injury.  However, Dr. Haney admitted that he did 
not review Claimant’s previous medical records in formulating his opinions.  
t. Dr. Burns and Dr. Haney evaluated and treated Claimant at the request of his at-
torney.  There was no referral to Dr. Burns or Dr. Haney by an authorized treating medi-
cal provider.  
u. As the primary treating physician for Claimant’s workers’ compensation injury, 
and the only physician who has examined Claimant before MMI and after MMI, Dr. Ku-
per’s opinions on causation of the thoracic symptoms and the hernia symptoms are 
more persuasive than the opinions of Dr. Haney.  The opinions of Dr. Kuper are consis-
tent with the opinions of Dr. Burns and Dr. Wunder.  Claimant’s hernia/groin and thoracic 
spine symptoms are not related to his work injury of October 10, 2003.
v. Drs. Burns, Kuper, and Wunder have each opined that they are unable to attrib-
ute Claimant’s current low back complaints to his 2003 work injury.  The ALJ finds these 
opinions more persuasive than the opinions of Dr. Haney.
w. Dr. Wunder opined that, to the extent Claimant is complaining of increased sub-
jective symptoms since his placement at MMI, such increase is not causally related to 
the October 2003 work injury.  The opinions of Dr. Wunder are credible and persuasive.  
Claimant’s work related low back condition has not worsened.
x. Claimant does not require additional medical treatment related to the effects of 
his October 10, 2003, injury.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A Claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo.App. 2004).  
The facts in a Worker’ Compensation case are not interpreted liberally in favor of either 



the rights of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  
A Workers’ Compensation case is decided on its merits.  Section 8-43-201, C.R.S.
2. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo.App. 2000).
3. Section 8-43-301(1), C.R.S., provides that an award may be reopened on the 
ground of a change in condition.  A claimant has the burden of proving his condition has 
changed and his entitlement to benefits by a preponderance of the evidence.  A claim-
ant must prove that his change of condition is the natural and proximate consequence 
of the industrial injury without any contribution from another separate causative factor.  
Vega v. City of Colorado Springs, W. C. No.’s 3-986-865 and 4-226-005 (ICAO, Mar. 8, 
2000).  As found, Claimant has failed to prove by a preponderance of the evidence that 
he has suffered a change of condition as a natural consequence of his admitted work 
injury.
4. In order to reopen based on mistake the ALJ must determine that there was a 
mistake that affected the prior award. If there was a mistake, the ALJ must determine 
whether, under the circumstances, it is the type of mistake that justifies reopening the 
claim. Travelers Insurance Co. v. Industrial Commission, 646 P.2d 399 (Colo.App. 
1981). Factors the ALJ may consider when determining whether a mistake warrants re-
opening include the potential for injustice if the mistake is perpetuated and whether the 
party seeking to reopen could have avoided the mistake by the exercise of due dili-
gence in the handling or adjudication of the claim. Klosterman v. Industrial Commission, 
694 P.2d 873 (Colo.App. 1984); Travelers Insurance Co. v. Industrial Commission, su-
pra. The ALJ concludes Claimant has failed to prove that Dr. Kuper was mistaken in 
placing the Claimant at MMI on November 12, 2003. The ALJ further concludes that 
even if Dr. Kuper erred or committed a mistake by placing Claimant at MMI on Novem-
ber 12, 2003, that is not the type of error or mistake that justifies reopening this claim.  
The ALJ notes that Claimant received timely notice of the Final Admission of Liability 
(FAL), and does not claim that he was actually prevented from acting in a timely fashion 
to contest his placement at MMI. Had the Claimant acted with due diligence to respond 
to the FAL, he could have avoided the closure of all issues by filing a timely written ob-
jection and an application for hearing, or by requesting a DIME. 
5. Claimant bears the burden to prove, by a preponderance of the evidence, that his 
thoracic spine and groin/hernia complaints are causally related to the injury of October 
10, 2003.  The ALJ concludes, based upon the opinions of Dr. Kuper and Dr. Wunder, 
that Claimant has failed to sustain his burden of proof that his thoracic spine and groin/
hernia conditions are causally related to the October 10, 2003, injury.
6. Medical treatment is compensable under the Act where it is provided by an 
authorized treating physician. Bunch v. Indus. Claim Appeals Office, 148 P.3d 381 
(Colo.App.2006). If a claimant obtains unauthorized medical treatment, the employer or 
its insurer are not required to pay for it. Yeck v. Indus. Claim Appeals Office, 996 P.2d 
228 (Colo.App. 1999). The Act does not permit a claimant to change physicians or to 
employ additional physicians without notice to the employer or its insurer. See, Pickett v. 
Colorado State Hospital, 513 P.2d 228 (Colo.App. 1973). An employer is liable for ex-
penses incurred when as part of the normal progression of authorized treatment for a 



compensable injury an authorized physician refers a claimant to another physician or 
physicians. Greager v. Indus. Comm’n, 701 P.2d 168 (Colo.App. 1985). Dr. Haney and 
Dr. Burns are not authorized treating medical providers. Dr. Burns and Dr. Haney evalu-
ated and treated Claimant at the request of his attorney.  There was no referral to Dr. 
Burns or Dr. Haney by an authorized treating medical provider.  Insurer is not liable for 
the costs of these unauthorized physicians. 

ORDER

IT IS THEREFORE ORDERED THAT:

1. Claimant’s Petition to Reopen on the grounds of mistake and change of 
condition is denied.

2. Claimant’s request for medical benefits, including the treatment provided 
by Dr. Burns, Dr. Haney, and their referrals, is denied. 

DATED:  April 2, 2009

Bruce C. Friend, ALJ

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-774-497

ISSUES

¬ Did claimant prove by a preponderance of the evidence that he sustained a right-
knee injury arising out of the course and scope of his employment?
¬ Did claimant prove by a preponderance of the evidence that he is entitled to 
medical and temporary disability benefits?
¬ Did respondents prove by a preponderance of the evidence that insurer improvi-
dently filed an admission of liability based upon claimant’s misrepresentation of how his 
injured his knee?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer operates an auto-emissions testing facility.  Claimant works for em-
ployer as a Lane Inspector.  Parish is the manager of the station where claimant works.  
Postlethwait is human resources manager.  Claimant’s job duties involve driving cars 
onto the inspection lane where he parks them for testing on a dynometer, which em-



ployees refer to as the “doghouse”.  Claimant’s duties also involve significant amounts 
of walking around equipment and climbing in and out of cars.  
2. Claimant testified that he twisted his right knee as he placed his foot onto the 
floor after stepping off the 5-inch rise of the doghouse in one of the lanes.  Claimant 
says he initially felt pain in his knee but kept working.  Claimant stated that his right 
knee pain worsened the next day when it swelled up, such that he elevated his leg to 
reduce the swelling.        
3. Claimant sustained a brain-shear type injury in a single car motor vehicle acci-
dent in 1997.  As a result of his injury, claimant was in a coma for 3 months and hospi-
talized for 10 months.  Claimant now has a noticeable speech impediment.  Claimant 
also has problems with motor skills, and he reports problems with his memory.  Credit-
ing his testimony, claimant needs to write things down and learns tasks by repeatedly 
performing an activity.
4. Claimant understood employer’s policy requiring employees to report any work 
injury within 96 hours.  On September 24, 2008, claimant telephoned Parish and told 
her that he could not work because he “blew out” his knee two weeks earlier.  Claimant 
did not tell Parish on the 24th that he hurt his knee at work.  Parish told claimant he 
needed to bring a physician’s release to return to work before she could allow him to 
return to work.  Claimant came into work the afternoon of September 24th and told Par-
ish he did not want to file a workers’ claim for compensation.  Parish suggested claimant 
go home, ice his knee, and rest.  Claimant told Parish he would go to the Veterans Ad-
ministration hospital the following day to obtain a physician’s release to return to work.     
5. Claimant reported to the emergency room at the VA hospital on September 25th.  
At the VA, Matt Ake, R.N., recorded that claimant reported: “I hurt my right knee”.  Nurse 
Ake further recorded that claimant reported a history of mechanical trauma for two 
weeks since hyper-extending it.   Nurse Ake recorded that claimant denied his visit was 
due to an injury.  Nurse Ake recorded claimant stating his knee “give out (sic)” occa-
sionally.  James T. Connor, M.D., recorded claimant reporting he hyper-extended is 
knee 2 weeks ago.  Dr. Connor released claimant from work for 2 days.
6. Although scheduled to work, claimant missed work from September 24th through 
27th because of his knee.  Claimant eventually told Parish he had hurt his knee at work 
on September 16th when he slipped stepping over the doghouse and hyper-extended 
his knee.  While Parish testified she thought claimant reported this to her on September 
30th or 31st, the Judge credits Postlethwait’s testimony that Parish telephoned her on 
October 1st to report claimant’s injury.  
7. Postlethwait met with claimant on October 2nd to complete the Employer’s First 
Report of Injury (E-1).  Although claimant told Postlethwait he injured his knee on Sep-
tember 16th, Parish confirmed for Postlethwait that claimant had not worked on Septem-
ber 16th.  On the E-1, Postlethwait scratched out the 16th as the date of injury and, at 
claimant’s request wrote the 17th.  After completing the E-1, Postlethwait took claimant 
to the clinic of Michael Ladwig, M.D., for medical treatment.  
8. On direct examination, claimant testified that he injured himself on September 
17, 2008.   While claimant stated he reported his injury to Parish 6 days later, he instead 
reported the injury to Parish on September 24th.  On cross-examination, claimant 
changed the date of his injury to September 23rd, saying he injured his knee 2 days be-
fore going to the emergency room at the VA.  Claimant said he recalled going to the VA 



on September 25th because that is his birthday.  When confronted with the history he 
reported to Dr. Connor and Nurse Ake of injuring his knee 2 weeks before, claimant ex-
plained that his memory is bad.  Claimant however stated that he told Dr. Connor and 
Nurse Ake that he injured his knee at work.  Crediting Parish’s testimony, claimant did 
not work either on September 16th or September 23rd.  Claimant’s testimony concerning 
the date of his injury is completely unreliable and lacking credibility.
9. Hale is an assistant manager and one of claimant’s supervisors.  Hale and claim-
ant met on September 17, 2008, to review claimant’s performance evaluation.  Hale 
rated claimant’s performance in the excellent category.  Hale commented: “[Claimant] 
works very hard and is a great employee to have”.  Although September 17th is one of 
the days claimant purportedly injured his knee, claimant did not report any injury to Hale 
even though the performance evaluation meeting provided a good opportunity for such 
reporting.
10. Respondents contend they have shown it more probably true that claimant in-
jured his right knee when he became angry while at work and kicked a wall sometime in 
early September of 2008.  Although claimant testified he thought Apodoca witnessed the 
wall-kicking incident, she was off work on maternity leave from August 26th through Oc-
tober 7th.  Apodoca thus could not have witnessed the wall-kicking incident.
11. Francis is one of claimant’s supervisors at employer. Francis witnessed the wall-
kicking incident, but could not recall the date it occurred.  According to Francis, claimant 
had stacked cars in one of the lanes for inspection.  Claimant asked Hale who she 
wanted to assign to drive the cars in the lane.  When Hale told claimant he should drive 
the cars, claimant became angry and kicked a wall.  Francis however agreed that 
claimant neither damaged the wall nor appeared to have injured his right leg as a result 
of the wall-kicking incident.
12. Hale’s explanation of the wall-kicking incident supports Francis’s testimony about 
the incident.  Around 5:00 p.m., claimant had loaded a lane with cars for inspection 
without realizing the driver had gone home.  When Hale told claimant he would have to 
drive the cars, he became angry and kicked a wall.  Hale placed the wall-kicking inci-
dent sometime in late August or early September.  
13. Insurer filed a General Admission of Liability (GAL) on October 27, 2008, admit-
ting liability for medical benefits and asserting, incorrectly, that claimant had no lost time.  
Respondents failed to show it more probably true than not that claimant injured his right 
knee during the wall-kicking incident in early September.  Francis’s testimony that 
claimant did not appear to injure himself during the wall-kicking incident amply supports 
claimant’s testimony that the wall-kicking incident did not cause any injury to his right 
knee.  There was no persuasive evidence showing that the wall-kicking incident proxi-
mately caused claimant’s right knee condition. 
14. Dr. Ladwig examined claimant on October 2nd and recorded claimant reporting a 
mechanism of injury on September 17th consistent with his testimony and with what he 
reported to Parish and to Postlethwait.  Dr. Ladwig referred claimant for a magnetic 
resonance imaging (MRI) scan of his right knee and released him to modified duty work.  
Claimant underwent the MRI scan on October 8th and followed up with an examination 
by Dr. Ladwig.   
15. Dr. Ladwig referred claimant to Orthopedic Surgeon James P. Lindberg, M.D., 
who evaluated him on October 14th.  Dr. Lindberg noted claimant had a tear of the me-



dial and lateral menisci, with possible tear of the anterior cruciate ligament (ACL).  Dr. 
Lindberg recommended arthroscopic surgery to repair claimant’s knee.  
16. Claimant testified that he thought Dr. Ladwig performed surgery on October 16th.  
Claimant was off work from October 20th through 31st due to his surgery.  Claimant re-
turned to work at employer on November 3, 2008.
17. Claimant showed it more probably true by the narrowest of margins that he 
twisted his right knee while stepping onto the floor from a doghouse in one of em-
ployer’s inspection lanes.  While the Judge found claimant’s testimony concerning the 
date of his injury unreliable and lacking credibility, claimant persuasively explained that 
his preexisting disability severely affects his ability to remember.  When confronted by 
inconsistencies regarding the date of his injury, claimant agreed he suffered memory 
problems.  More importantly, claimant avoided engaging in any form of dissembling 
when confronted by such inconsistencies.  Claimant’s story about the mechanism of his 
injury largely was consistent, except for what he reported to the providers at the VA.  
The Judge credits the impression of claimant’s supervisors that he is an excellent em-
ployee as a factor supporting the credibility of the mechanism of injury he reported.  
18. Claimant earned an hourly wage of $9.50 until he received a raise, effective Oc-
tober 22, 2008.  Claimant worked full time for employer, but reduced his hours to part 
time as of July 6, 2008, to attend technical school to become a certified mechanic.  
Claimant attends school during the morning 5 days per week.  According to the E-1, 
claimant typically worked 24 hours per week, which calculates to an average wage of 
$228.00 per week.  Averaging claimant’s historical earnings over the 10 weeks he 
worked between July 6th and September 13th provides a weekly wage of $227.03.  The 
Judge thus finds it more probably true than not that an average weekly wage of $228.00 
fairly approximates claimant’s wage loss as a result of his injury.
19. Claimant showed it more probably true than not that his injury proximately 
caused his temporary wage loss.   Because of restrictions from his right knee injury, 
claimant was unable to perform his regular work on September 26th and 27th.  Employer 
accommodated claimant’s restrictions by providing him modified-duty work until he left 
work for his surgery on October 20th.  Claimant was unable to perform any work from 
October 20th through October 31st.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

A. Compensablility:

Claimant argues he has proven by a preponderance of the evidence that he sus-
tained a right-knee injury arising out of the course and scope of his employment.  The 
Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 



preponderance of the evidence that his injury arose out of the course and scope of his 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights  of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

The Act distinguishes between the terms "accident" and "injury."  The term "acci-
dent" refers to an unexpected, unusual, or undesigned occurrence.  Section 8-40-
201(1), supra.  By contrast, an "injury" refers to the physical trauma caused by the acci-
dent.  Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the victim of an indus-
trial accident unless the accident results  in a compensable injury.  A compensable in-
dustrial accident is one, which results  in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the em-
ployee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990).

Here, the Judge found claimant showed it more probably true by the narrowest of 
margins that he twisted his right knee while stepping onto the floor from a doghouse in 
one of employer’s  inspection lanes.  Claimant thus proved by a preponderance of the 
evidence that he sustained a compensable injury. 

 In analyzing the facts, the Judge found claimant’s testimony concerning the date 
of his injury unreliable and lacking credibility.  Claimant however persuasively explained 
that his preexisting disability severely affects his ability to remember.  When confronted 
by inconsistencies regarding the date of his  injury, claimant agreed he suffered memory 
problems.  More importantly, the Judge noted that claimant avoided engaging in any 
form of dissembling when confronted by such inconsistencies, indicating he was not at-
tempting to cover the fact that his story was inconsistent.  Claimant’s  story about the 
mechanism of his injury largely was consistent, except for what he reported to the pro-
viders at the VA.  Finally, the Judge credited the impression of claimant’s supervisors 



that he is  an excellent employee as a factor supporting the credibility of the mechanism 
of injury he reported.  Claimant thus showed it more probably true that he injured his 
right knee while performing work for employer.

The Judge concludes claimant’s  claim for benefits  under the Act should be com-
pensable.  In light of this  finding, the Judge does not address respondents’s argument 
that they have proven by a preponderance of the evidence that insurer improvidently 
filed an admission of liability based upon claimant’s misrepresentation of how his  injured 
his knee.  Insurer’s request to retroactively or prospectively withdraw the GAL should be 
denied.

B. Medical and Temporary Disability Benefits:

 Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to medical and temporary disability benefits.  The Judge agrees.

 Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

 Respondents do not contest that medical treatment provided by Dr. Ladwig, Dr. 
Lindberg, and providers to whom they have referred claimant is authorized and rea-
sonably necessary to cure and relieve claimant of the effects of his compensable injury.  
The Judge concludes insurer should pay for reasonably necessary treatment provided 
by Dr. Ladwig, Dr. Lindberg, and providers to whom they have referred claimant. 

The ALJ must determine an employee's average weekly wage (AWW) by calcu-
lating the money rate at which services are paid the employee under the contract of hire 
in force at the time of injury, which must include any advantage or fringe benefit pro-
vided to the employee in lieu of wages.  Celebrity Custom Builders v. Industrial Claim 
Appeals Office, 916 P.2d 539 (Colo. App. 1995).  The overall objective of calculating 
AWW is to arrive at a fair approximation of claimant's  wage loss and diminished earning 
capacity.  Ebersbach v. United Food & Commercial Workers Local No. 7, W.C. No. 4-
240-475 (ICAO May 7, 1997).

 The Judge found that an AWW of $228.00 fairly approximates claimant’s  wage 
loss as a result of his injury.  

To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 



wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires  claimant to establish a causal connection between a work-
related injury and a subsequent wage loss  in order to obtain TTD benefits.  PDM Mold-
ing, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical 
incapacity evidenced by loss or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is  no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's  testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).

The Judge found that claimant showed it more probably true than not that his in-
jury proximately caused his temporary wage loss on September 26th and 27th and   from 
October 20th through October 31st.  The Judge concludes insurer should pay claimant 
TTD benefits for September 26th and 27th and from October 20th through October 31, 
2008, based upon an AWW of $228.00.
    

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s claim for benefits under the Act is compensable.  

2. Insurer’s request to retroactively or prospectively withdraw the GAL is  de-
nied.

3. Insurer shall pay for reasonably necessary treatment provided by Dr. Lad-
wig, Dr. Lindberg, and providers to whom they have referred claimant.

4. Insurer shall pay claimant TTD benefits for September 26th and 27th and 
from October 20th through October 31, 2008, based upon an AWW of $228.00.

5. Insurer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

6. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _April 2, 2009_

Michael E. Harr,
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-773-758

ISSUES

The issues  to be determined by this order are compensability and medical bene-
fits. 

FINDINGS OF FACT

1.  Claimant has worked for Employer since February 2004 as a warehouse laborer 
and beverage distributor. Claimant alleges that lifting of beer kegs at work caused him 
to suffer a disc herniation in his lower back. Claimant cannot identify any specific inci-
dent or injury to his lower back that occurred at work.

2. Claimant was assigned a beer keg delivery route and began to lift and deliver 
kegs in August of 2007.  Claimant stated in the “Commercial Driver Fitness Determina-
tion Form,” dated July 23, 2007, that he had chronic low back pain. The chronic back 
pain identified by Claimant was one month prior to his work duties of lifting and deliver-
ing kegs in August 2007. 

3. Claimant did not report any pain or problems with his back to Allaire, his supervi-
sor, prior to Claimant’s last shift worked on September 19, 2008. 

4. Claimant worked four days a week. He was on vacation from Tuesday Septem-
ber 23 through September 26, 2008. Claimant was not scheduled to work September 27 
through September 29, 2008, and had been off work since his last shift of September 
19, 2008. On the morning of September 30, 2008, after eleven days off work, Claimant 
arrived at his place of employment at approximately 5:30 a.m. 

5. Claimant testified that at home on September 25, 2008, he was having intermit-
tent back pain and felt a tightness in his lower back, like a sore muscle. Claimant testi-
fied that when he first felt severe pain is when he went to sit on the couch. 
                               
6. Claimant was evaluated at Integrated Medical & Wellness Center on September 
26, 2008. Claimant stated that he had back pain that began on September 25, 2008.  
Claimant stated he had a pain history of one day in his mid and lower back and that it 
was a “sharp” pain. Claimant was on vacation on September 25 and September 26, 
2008, and not at work on the days identified in these medical records.

7. Allaire testified that Claimant arrived to work on September 30, 2008, and was 
having an “issue” getting into the office from his car. Claimant complained of back pain, 
and was told by Allaire to go home for the day. A short time later, co-workers notified Al-
laire that Claimant was in the break room and needed medical attention. Allaire called 



the paramedics and Claimant was taken to St. Joseph’s Hospital. Claimant had not be-
gun any work activities or duties for Employer before he was in the break. 

8. Claimant never reported or mentioned to Allaire any back pain or discomfort prior 
to Claimant’s last shift worked on September 19, 2008. The first time Allaire was aware 
Claimant was having back pain was when Claimant arrived back to work on the morning 
of September 30, 2008, after returning from vacation. 

9. At St. Joseph’s Hospital on September 30, 2008, Claimant complained of sharp 
radiating lower back pain. Claimant stated to the ER physicians he has had years of 
back pain problems and that his pain began on the Thursday before. Claimant also 
stated in the medical records that his onset of symptoms was gradual, but the initial on-
set was six days prior to arrival. Based on these statements, Claimant’s initial onset of 
pain would have been on September 25, 2008, when Claimant was on vacation.

10. Claimant obtained an MRI on November 20, 2008, at Thornton Imaging Center. 
The results of the MRI revealed that Claimant had multi-level degenerative disc disease 
L2-3 and L4-5 with the left L4-5 disc extrusion producing mild stenosis, and displace-
ment of the left L5 nerve root.

11. Claimant treated with Employer’s authorized medical provider, Dr. Michael Lad-
wig, on October 15, 2008. The records from Dr. Ladwig state Claimant said he was on 
vacation when his back spasms began. Dr. Ladwig also noted Claimant reported no ac-
cident at work and Claimant said he was playing video games while on vacation and “it 
just happened.” Dr. Ladwig opined Claimant’s low back pain was not work-related. 

12. Dr. Nicholas Olsen examined Claimant on December 10, 2008. The records from 
Dr. Olsen state Claimant first noticed pain on September 25, 2008. Claimant was on va-
cation from work on this date. The records also indicate that Claimant had a natural his-
tory of disc disease. 

13. Dr. Warren Johnson evaluated Claimant on October 13, 2008. The records from 
this evaluation state Claimant told Dr. Johnson about his trip to the hospital on Septem-
ber 30, 2008 and the back spasms he was having. Claimant told Dr. Johnson that he 
“had a similar episode years ago.” 

14. Claimant had treated at Healthworx on April 29, 1998. The records indicate 
Claimant stated he had sharp lower back pain and that he received chiropractic treat-
ment once or twice a year. Claimant testified he would relate the pain in felt in this report 
to the pain he felt on September 26, 2008. Claimant was diagnosed with lumbar facet 
syndrome. This treatment and diagnosis was six-years prior to beginning employment 
with employer. 

15. Claimant underwent an independent medical examination with Dr. Usama Ghazi 
on January 19, 2009. Dr. Ghazi’s report stated, “Claimant was on vacation on Septem-
ber 26, 2008 when he went to sit on the couch while playing video games and watching 



TV and noted severe stabbing low back pain with left lower extremity radicular pain.” Dr. 
Ghazi stated that “The patient does indeed appear to have a left L5 radiculopathy sec-
ondary to an L4-5 extrusion, although the mechanism, timing and circumstances sur-
rounding the injury which occurred while he was on vacation and essentially sedentary 
suggests against this being work-related.” 

16. Dr. Ghazi’s report also stated, “although [Claimant’s] job does involve rigorous 
lifting, flexing, extension, and twisting, the fact the injury occurred while [Claimant] was 
on vacation and in a sedentary position… underscores the fact that this is not work-
related.” (Respondents’ Ex. A, Bates No. 004). 

17. Dr. Ghazi testified that if Claimant suffered the disc extrusion at work, he would 
not have been able to fulfill his job duties and would not be able to lift kegs, due to the 
amount of pain a disc extrusion would cause. 

18. Claimant has not established by a preponderance of the evidence that he suf-
fered an injury at work or sustained an occupational disease. 

CONCLUSIONS OF LAW

Section 8-43-201, provides  that “(a) claimant in a workers’ compensation claim 
shall have the burden of proving entitlement to benefits by a preponderance of the evi-
dence; the facts  in a workers’ compensation case shall not be interpreted liberally in fa-
vor of either the rights of the injured worker or the rights of the employer, and a workers’ 
compensation case shall be decided on its  merits.”  Also see Qual-Med, Inc. v. Industrial 
Claim Appeals Office, 961 P.2d 590, 592 (Colo.App.  1998) (“The claimant has the bur-
den of proving an entitlement to benefits  by a preponderance of the evidence.”); Lerner 
v. Wal-Mart Stores, Inc., 865 P.2d 915, 918 (Colo.App 1993) (“The burden is on the 
claimant to prove his entitlement to benefits  by a preponderance of the evidence.”).  
Proof by a preponderance of the evidence requires  claimant to establish that the exis-
tence of a contested fact is more probable than its nonexistence.  See Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO, March 20, 2002).

 Where a claimant's entitlement to benefits  is disputed, the claimant has the bur-
den to prove a causal relationship between a work-related injury or disease and the 
condition for which benefits  or compensation are sought. Snyder v. Industrial Claim Ap-
peals Office, 942 P.2d 1337 (Colo.App 1997).  In deciding whether claimant has met his 
burden of proof, the ALJ is empowered “to resolve conflicts in the evidence, make 
credibility determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.”  See Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192, 1197 (Colo.App 2002).  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).

 Section 8-41-301(1)(c), C.R.S., establishes as conditions  for recovery that 
a claimant’s injury must be one “arising out of and in the course of the employee’s em-



ployment.”  The “arising out of” and “course of” employment criteria present distinct 
elements of compensability.  The course of employment requirement refers to the time, 
place and circumstances of employment.  The “arising out of” criterion requires a claim-
ant to establish a causal connection between the employment and the injury such that 
the injury has its origins in the claimant’s work related functions  and is sufficiently re-
lated thereto to be considered part of the employment contract.  Madden v. Mountain 
West Fabricators, 977 P.2d 861 (Colo. 1999).

 Compensability is  not established unless a claimant proves the need for medical 
treatment is a “[N]atural and proximate consequence of the . . .  industrial injury, without 
any contribution from a separate, causative factor.”  Valdez v. United Parcel Serv., 728 
P.2d 340 (Colo.App. 1986) The failure to establish a causal connection between the in-
jury and the need for medical treatment is fatal to a claim for compensation.   Kinninger 
v. Industrial Claims Appeal Office, 759 P.2d 766 (Colo.App 1988).  To establish the cau-
sation connection, a claimant must establish that the need for “medical treatment is 
proximately caused by the injury, and is not simply a direct and natural consequence of 
the pre-existing condition” or subsequent injury.  Merriman v. Indus. Comm., 210 P.2d 
448, 450 (Colo. 1949); Rockwell International v. Turnbull, 802 P.2d 1182 (Colo.App 
1990). 

 Claimant has failed to establish he suffered a work-related injury while working 
for Employer. Claimant testified numerous times that his initial onset of pain in his  back 
and into his  leg occurred while he was at home on vacation, in the act of lowering him-
self to sit on the couch. The medical records submitted into evidence show that Claim-
ant stated he felt a sharp pain on September 25, 2008, in his lower back that radiated 
into his leg and continued on September 26, 2008, for which he sought treatment with 
Integrated Medical & Wellness Center. Both of these days Claimant was at home. 

 The medical records dated September 30, 2008, from Saint Joseph’s  Hospital 
confirm that Claimant’s onset of pain began six days prior when Claimant was on vaca-
tion. Claimant stated that on September 26, 2008, he felt a severe stabbing low back 
pain with left lower extremity radicular pain. The act of sitting on the couch at home is 
when Claimant suffered the disc extrusion and not in the act of lifting any kegs at work.

 Dr. Ghazi stated, within a reasonable degree of medical probability, that Claimant 
did not suffer a work-related injury. Dr. Ghazi testified that Claimant told him he was at-
tempting to sit on the couch at home while on vacation when he felt an onset of lower 
back pain that radiated into his leg. Dr. Ghazi stated in his IME report that Claimant re-
peatedly said the pain and injury occurred while he was on vacation attempting to sit on 
the couch. Dr. Ghazi testified that, while Claimant has diagnosis of a disc extrusion, the 
causality and timing of the injury make it unlikely the event occurred at work. Dr. Ghazi 
testified that Claimant would not have been able to lift kegs and would have felt imme-
diate back pain if the disc extrusion had occurred at work. Dr. Ghazi testified that Claim-
ant has spinal stenosis, a narrowing of the spinal canal. This  condition causes Claimant 
to be more symptomatic as opposed to someone with a wider spinal canal. In Claim-
ant’s case, he could have complained of more back pain and be more symptomatic be-



cause he had spinal stenosis. Therefore, considering Claimant was symptomatic on 
September 25, 2008, while on vacation, and felt the sharp pain radiate into his leg while 
attempting to sit on the couch, makes it more likely than not that the actual disc extru-
sion occurred at home and not at work.
 
 Dr. Ghazi testified that the MRI findings show a disc extrusion at the L4-5 level. 
Dr. Ghazi testified that someone who suffers a disc extrusion will feel an immediate on-
set of pain radiating into the leg. Dr. Ghazi asked Claimant several times during the in-
dependent medical examination when Claimant felt pain and Claimant stated he had 
some aching pain, but the severe sharp pain happened while attempting to sit on the 
couch on September 26, 2008. This is  also supported by additional medical records 
submitted into evidence. Dr. Ghazi testified it is highly unlikely for someone to have a 
disc extrusion and be able to walk, drive, or in Claimant’s case, be able to lift kegs. 
Claimant may have had some back pain, but the actual extrusion, which was evidenced 
by the onset of sharp pain radiating into Claimant’s leg, was while Claimant was at-
tempting to sit down on his couch at home on vacation. The opinion of Dr. Ghazi is sup-
ported by the reports  of Dr. Ladwig. The testimony and opinions of Dr. Ghazi are credi-
ble and persuasive. 

  
 While Claimant does appear to have a disc extrusion, the mechanism that 
caused the injury occurred while Claimant was in the act of sitting down on his  couch at 
home, on vacation, and not at work. The act of sitting down was the causality and 
mechanism for Claimant’s disc extrusion and not the result of his work activities  with 
employer. Claimant documented a ten-year history of back problems and degenerative 
disc disease, along with a similar episode involving Claimant’s back that occurred prior 
to working for this  Employer. Claimant has failed to prove by a preponderance of the 
evidence that he sustained a work-related injury.

ORDER
 
 It is therefore ordered that Claimant’s claim is denied and dismissed.  

DATED:  April 3, 2009   Bruce C. Friend, ALJ

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-711-712

ISSUES

¬ Did the Division-sponsored independent medical examination (DIME) physician 
find the claimant was at maximum medical improvement (MMI) for the 2006 compensa-
ble injury?



¬ If the DIME physician found the claimant has not reached MMI, did the respon-
dents overcome the DIME physician’s finding concerning MMI by clear and convincing 
evidence?

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ enters the follow-
ing findings of fact:

1. The claimant sustained an industrial injury to her right shoulder on March 
4, 2002.  In 2002 a company that was a predecessor to the employer in this  case em-
ployed the claimant.  As a result of the injury claimant underwent a course of physical 
therapy and injections.

2. In August 2002 Dr. Sean Grey, M.D., an orthopedic surgeon examined the 
claimant.  Dr. Grey reviewed a recent MRI of the right shoulder that revealed diffuse 
tendonitis/tendinosis  of the rotator cuff tendon, degenerative changes of the arcomio-
clavicular joint, and a type II to III acromial morphology.  Dr. Grey diagnosed “shoulder 
impingement, no evidence of rotator cuff tear.”  Dr. Grey advised the claimant that “noth-
ing has to be done interventionally at this  point,” and opined that it would be reasonable 
for the claimant to continue with a home exercise program.  He further opined that if the 
claimant’s symptoms persisted, the claimant “would be a good candidate for a subac-
romial decompression.”

3. On August 12, 2002, the Dr. Jeffrey Wunder, M.D., one of the claimant’s 
authorized treating physicians (ATP) for the 2002 injury, examined the claimant.  Dr. 
Wunder noted the claimant had “only mild pain” and diagnosed “chronic mild right 
shoulder tendonitis.”  Dr. Wunder noted that the claimant wished to continue with con-
servative treatment and did not want surgery.  Dr. Wunder released the claimant to “full 
duty.”

4. On September 9, 2002, Dr. Wunder noted the claimant reported that her 
symptoms were under “good control” with exercise and ibuprofen, and that the claimant 
did not want “further invasive treatment.”  Dr. Wunder opined the claimant was at MMI 
with a 7 percent impairment of the right upper extremity.  Dr. Wunder stated she was re-
leased to “full duty” and her current job was “okay.”  The claimant subsequently settled 
the claim for this injury.

5. The claimant returned to work performing her pre-injury duties until some-
time in 2006.  At that time the employer modified its work schedule to a single shift and 
the claimant’s  job duties were changed.  The claimant was required to use a hook to lift 
five to seven pound pieces of meat and throw them over her head.  The claimant no-
ticed pain in her right shoulder was increasing, and on April 7, 2006, the claimant noted 
sharp pain in her right shoulder.  This injury resulted in the current claim for benefits.

6. Following this injury the claimant underwent a subacromial injection that 
temporarily relieved some of her pain.  She also underwent another MRI in August 2006 
that was interpreted as showing a type II acromion, mild supraspinatus tendinopathy, 



moderate infraspinatus tendonosis, and a tear of the superior labrum (SLAP tear).  The 
claimant received additional physical therapy that resulted in only mild benefit.

7. The claimant was referred to Dr. Nathaniel Cohen, M.D., an orthopedic 
surgeon.  Dr. Cohen examined the claimant on September 5, 2006.  Dr. Cohen re-
viewed the recent August 2006 MRI report and noted a “possible superior labral tear.”  
Although he stated the MRI finding of a labral tear could represent an “artifact,” he con-
cluded that, “there does appear to be some evidence of a tear of the labrum.”  Dr. Co-
hen’s impression was superior labral tear and rotator cuff tendinosis.  On October 30, 
2006, Dr. Cohen noted that he offered the claimant another injection, but she declined in 
favor of continued physical therapy.

8. On November 30, 2006, Dr. Roberta Anderson-Oeser, M.D., placed the 
claimant at MMI with a 22 percent right upper extremity impairment rating.  Dr. Oeser 
deducted the pre-existing impairment rating and assigned a 15 percent upper extremity 
impairment rating for the 2006 injury.  Dr. Oeser also placed the claimant on permanent 
restrictions to avoid lifting above shoulder height, to avoid lifting more than 10 pounds, 
and to avoid repetitive activities with the right arm.

9. The claimant returned to Dr. Wunder on November 1, 2007, for the pur-
pose of undergoing an independent medical examination (IME).  Dr. Wunder opined the 
claimant had a “worsening of her underlying condition” and that she “sustained further 
injury to the right shoulder” as  a result of the overhead lifting at her job.  Dr. Wunder 
noted the recent MRI showed a SLAP tear that was not present in 2002.  He questioned 
whether the claimant was at MMI and opined she should return to Dr. Grey for a surgical 
evaluation.  Dr. Wunder opined the claimant should not lift, push, pull, or carry more 
than 10 pounds with the right arm, and should function with the right arm below chest 
level.

10. Dr. Grey reexamined the claimant on May 27, 2008.  He opined that the 
August 2006 MRI showed “predominantly” a “sublabral foramen” rather than a SLAP 
tear.  He further opined the claimant had experienced “progressive deterioration of her 
symptoms that she had in 2002 with intermittent episodes of re aggravation.”  According 
to Dr. Grey, this included a “re aggravation” when her work duties changed in 2006.  Dr. 
Grey diagnosed “chronic impingement syndrome” with multiple exacerbations.  He 
opined that although the claimant is not an ideal surgical candidate, she has failed con-
servative therapy and that her only option is to undergo “arthroscopy, decompression, 
and evaluation of her superior labrum.”  Dr. Grey did not think the labrum would require 
surgical repair.  The claimant advised Dr. Grey she would consider surgery if she felt 
there was a “likelihood of significant clinical improvement.” 

11. Dr. Ranee Shenoi, M.D., performed a DIME on September 22, 2008.  Dr. 
Shenoi reviewed the medical records from the 2002 shoulder injury and the 2006 injury.  
Dr. Shenoi opined that the MRI of August 2006 constituted “objective testing,” and that 
the MRI revealed a superior labral tear subject to repair with surgery.  Dr. Shenoi rec-
ommended the claimant be returned to Dr. Grey for to determine whether to repeat the 
MRI arthrogram for purposes of comparison to the 2002 MRI, and whether to perform 



surgery on the right shoulder.  Dr. Shenoi assessed a 13 percent impairment upper ex-
tremity rating after deducting the 7 percent assigned for the 2002 injury.  Further, Dr. 
Shenoi agreed with the November 1, 2007, restrictions imposed by Dr. Wunder.

12. Dr. Grey authored a report on February 3, 2009.  He opined that the 
claimant’s impingement syndrome has been present since 2002, but she experienced a 
“significant aggravation on April 7, 2006.”  However, Dr. Grey noted that he first sug-
gested consideration of surgical intervention in 2002.  Under these circumstances, Dr. 
Grey stated that, “the underlying proximate cause of her need for current surgical inter-
vention is related to a chronic impingement dating back to 2002.” 

13. The claimant credibly testified that her shoulder hurts more than it did after 
she was released to return to work after the 2002 injury, and that she would like to un-
dergo surgery so that she can regain use of her right arm and return to work.

14. The ALJ finds as  a matter of fact that Dr. Shenoi’s opinion, as the DIME 
physician, is  that the claimant is  not at MMI because she needs a surgical evaluation 
from Dr. Grey, as well as determination of whether to repeat the 2006 MRI for purposes 
of comparison to the 2002 MRI.  The ALJ finds that it is implicit in Dr. Shenoi’s opinion 
that she believes the need for the surgical evaluation is proximately caused by the 2006 
industrial aggravation of the pre-existing right shoulder condition.  This  is  true because 
Dr. Shenoi’s  opinion is based, in part, on the observation that the August 2006 MRI 
showed a SLAP tear, whereas  the 2002 MRI did not.  Moreover, Dr. Shenoi imposed a 
higher impairment rating than existed after the 2002 injury, and agreed with the greater 
restrictions imposed by Dr. Wunder in November 2007.  

15. The ALJ finds the respondents failed to prove by clear and convincing evi-
dence that Dr. Shenoi was incorrect in finding that the need for the surgical evaluation 
was proximately caused by the 2006 injury.  The ALJ finds that the weight of the evi-
dence supports Dr. Shenoi’s determination that there is a causal relationship between 
the 2006 injury and the need for a surgical evaluation by Dr. Grey.  First, Dr. Shenoi 
concluded, based on the 2006 MRI report, that the claimant has a labral tear that may 
warrant surgery.  Dr. Cohen corroborates Dr. Shenoi’s  opinion that the claimant sus-
tained a labral tear in 2006.  Although Dr. Cohen noted that the MRI evidence of a torn 
labrum might reflect an “artifact,” he nevertheless diagnosed a torn labrum and stated 
there was some evidence to support the finding.  Further, in November 2007 Dr. Wun-
der opined the claimant sustained further injury to her shoulder in 2006 and that the 
2006 MRI showed a SLAP tear that was not previously noted in 2002.

16. Dr. Grey does  not rule out the possibility that the claimant sustained a 
SLAP tear in 2006.  Dr. Grey readily concedes the claimant sustained a “significant ag-
gravation” of her pre-existing impingement syndrome as a result of the 2006 injury.  Fur-
ther, Dr. Grey indicated in May 2008 that if surgery is  performed on the claimant’s  right 
shoulder the procedure should include “an evaluation” of the labrum.  Thus, even 
though Dr. Grey expects  that the labrum is not actually torn and will not require surgical 
repair, he concedes there is  a need to evaluate the labrum.  Therefore he implies there 
is  a need for a diagnostic surgical evaluation that has developed since he first sug-



gested consideration of surgery in 2002.  For these reasons the ALJ finds that Dr. 
Grey’s opinions do not rise to the level of clear and convincing evidence that Dr. Shenoi 
is  incorrect in finding that the claimant is not at MMI and should be referred for a surgi-
cal evaluation as a result of the 2006 injury.  

17. The weight of the evidence persuades the ALJ that the claimant’s condi-
tion is worse after the 2006 “aggravation” than it was when she was placed at MMI in 
2002.  After the 2006 injury the claimant’s impairment rating has been increased dra-
matically.  Further, after the 2006 aggravation the claimant has been placed under sub-
stantial physical restrictions that did not exist when she was originally placed at MMI in 
2002.  There is persuasive evidence that the claimant’s  condition is worse than it was 
when she reached MMI in 2002, and that the worsening is, at least in part, related to the 
2006 injury.  

CONCLUSIONS OF LAW

 Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

DIME PHYSICIAN’S OPINION CONCERNING MMI

 At hearing the respondents argued that Dr. Shenoi implicitly agrees with Dr. Grey 
that the claimant’s  condition has not changed since 2002.  Therefore, the respondents 
reason that Dr. Shenoi necessarily agreed with Dr. Grey that if the claimant needs sur-
gery, the need for surgery was caused by the 2002 injury.  Thus, the respondents assert 
that Dr. Shenoi has actually opined the claimant is at MMI for the 2006 injury.  The ALJ 
disagrees with the respondents’ position.



MMI exists  at the point in time when “any medically determinable physical or 
mental impairment as  a result of injury has become stable and when no further treat-
ment is reasonably expected to improve the condition.”  Section 8-40-201(11.5), C.R.S.  
A DIME physician’s finding that a party has or has not reached MMI is  binding on the 
parties unless  overcome by clear and convincing evidence.  Section 8-42-107(8)(b)(III), 
C.R.S.; Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).

Under the statute MMI is primarily a medical determination involving diagnosis of 
the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 P.2d 1358 
(Colo. App. 1997).  A determination of MMI requires  the DIME physician to assess, as a 
matter of diagnosis, whether various components of the claimant’s medical condition 
are causally related to the industrial injury.  Martinez v. Industrial Claim Appeals Office, 
176 P.3d 826 (Colo. App. 2007).  A finding that the claimant needs additional medical 
treatment (including surgery) to improve his injury-related medical condition by reducing 
pain or improving function is inconsistent with a finding of MMI.  MGM Supply Co. v. In-
dustrial Claim Appeals Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. Industrial 
Claim Appeals Office, 794 P.2d 1090 (Colo. App. 1990); Sotelo v. National By-Products, 
Inc., W.C. No. 4-320-606 (I.C.A.O. March 2, 2000).  Similarly, a finding that additional 
diagnostic procedures offer a reasonable prospect for defining the claimant’s  condition 
or suggesting further treatment is  inconsistent with a finding of MMI.  Abeyta v. WW 
Construction Management, W.C. No. 4-356-512 (I.C.A.O. May 20, 2004); Hatch v. John 
H. Harland Co., W.C. No. 4-638-712 (I.C.A.O. August 11, 2000).  Thus, a DIME physi-
cian’s findings concerning the diagnosis of a medical condition, the cause of that condi-
tion, and the need for specific treatments or diagnostic procedures to evaluate the con-
dition are inherent elements of determining MMI.  See Cordova v. Industrial Claim Ap-
peals Office, 55 P.3d 186 (Colo. App. 2002). 

When a DIME physician issues conflicting or ambiguous opinions concerning 
whether or not the claimant has reached MMI for the industrial injury, the ALJ may re-
solve the inconsistency as a matter of fact so as to determine the DIME physician’s  true 
opinion.  MGM Supply Co. v. Industrial Claim Appeals Office, 62 P.3d 1001 (Colo. App. 
2002); Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).

As determined in Finding of Fact 14, the ALJ finds as a matter of fact that Dr. 
Shenoi did not simply defer to Dr. Grey’s  opinion concerning the need for surgery, or the 
cause of the need for surgery.  Rather, Dr. Shenoi found that the claimant has a surgical 
lesion (SLAP tear) that appeared after the 2006 injury.  Dr. Shenoi has found the claim-
ant is not at MMI for the 2006 injury.

OVERCOMING DIME BY CLEAR AND CONVINCING EVIDENCE

 The respondents contend that Dr. Shenoi’s opinion that the claimant is not at 
MMI because she must be referred to Dr. Grey for a surgical evaluation has been over-
come by clear and convincing evidence.  The respondents argue that if the claimant 



needs surgery, the need for surgery is causally related to the 2002 injury, not the 2006 
injury.  The respondents rely on the opinions of Dr. Grey for the propositions that sur-
gery is not needed to repair the labrum, as assumed by Dr. Shenoi, and that the claim-
ant’s condition is  essentially unchanged since 2002.  The respondents assert that Dr. 
Grey, a surgeon, is in a better position than Dr. Shenoi to determine the cause of the 
need for surgery.  The ALJ disagrees with the respondents’ position.

A DIME physician’s finding that a party has or has not reached MMI is  binding on 
the parties unless overcome.  The party seeking to overcome the DIME physician’s find-
ing regarding MMI bears the burden of proof by clear and convincing evidence.  Section 
8-42-107(8)(b)(III), C.R.S.; Magnetic Engineering, Inc. v. Industrial Claim Appeals Of-
fice, supra.  Clear and convincing evidence is  that quantum and quality of evidence 
which renders a factual proposition highly probable and free from serious or substantial 
doubt.  Thus, the party challenging the DIME physician's finding must produce evidence 
showing it highly probable the DIME physician’s  finding concerning MMI is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  The ques-
tion of whether the party challenging the DIME physician’s finding regarding MMI has 
overcome the finding by clear and convincing evidence is one of fact for the ALJ.

As determined in Findings of Fact 15, 16, and 17, the respondents failed to prove 
by clear and convincing evidence that Dr. Shenoi incorrectly determined the claimant 
needs surgical evaluation as  a result of the 2006 aggravation of her pre-existing shoul-
der condition.  As found, Dr. Shenoi has determined the claimant qualifies for surgical 
repair of a labral tear caused by the 2006 injury.  Dr. Shenoi’s  opinion that the 2006 in-
jury caused s labral tear is  supported by the 2006 MRI results as well as the opinions of 
Dr. Cohen and Dr. Wunder.  Although Dr. Grey apparently believes the claimant does 
not actually have a torn labrum, even he concedes  that she needs a surgical “evalua-
tion” of the labrum.  Dr. Grey’s opinions are not sufficiently persuasive to prove that Dr. 
Shenoi is incorrect in finding that the claimant has a torn labrum that needs surgical 
evaluation.

Further the weight of the evidence demonstrates that the claimant’s  condition is 
worse after the 2006 “aggravation” than it was when she was placed at MMI in 2002.  
After the 2006 injury the claimant’s  impairment rating has been increased dramatically.  
Further, after the 2006 aggravation the claimant has been placed under substantial 
physical restrictions that did not exist when she was originally placed at MMI in 2002.  
There is persuasive evidence that the claimant’s condition is worse than it was when 
she reached MMI in 2002, and that the worsening is, at least in part, related to the 2006 
injury.  This evidence supports Dr. Shenoi’s opinion that the claimant is not at MMI be-
cause she may need surgery to repair her shoulder.  

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:



1. The claimant has not reached MMI for the 2006 right shoulder injury.
 2. Issues not resolved by this order are reserved for future determination.

DATED: April 7, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-118

ISSUES

The following issues were raised for consideration at hearing:

1. Compensability;
2. Medical benefits;
3. Temporary total disability benefits;
4. Average weekly wage; and 
5. Penalties.

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

1. Claimant is  a 40 year old male who resides with his family in Arizona.  
Claimant has worked for the employer for 18 years.  Claimant reported to the owner of 
the employer’s business, Jim Whatcott.  The employer is non-insurer.  Claimant was 
employed by the Employer as a plasterer and lather.  The work performed by Claimant 
was seasonal work. 

2. The employer’s business  office is located in Durango, CO.  Claimant was 
advised of work with the Employer by calling Jim Whatcott by telephone in Durango 
from Claimant’s  home in Arizona.  Mr. Whatcott advised Claimant whether he had work 
for him.

3. Claimant was paid by Mr. Whatcott at the rate of $17.00 per hour for 45 
hours per week.  Claimant’s average weekly wage is $765.00.  Claimant was not paid 
overtime and he received no benefits.  Claimant received his paycheck bi-weekly by 
traveling to Durango and picking it up from Mr. Whatcott.

4. In June 2008, Mr. Whatcott assigned Claimant to work on a project in 
Farmington, New Mexico where he performed plastering and lathe work.  On June 28, 
2008, Claimant was performing plaster and lathe work on a large home.  Claimant was 



working at the front door of the home.  Claimant was working on his  knees at the front 
door when a nearby scaffolding fell on him and knocked him out.  

5. When the Claimant awakened after being knocked by being struck by the 
scaffolding, he was  in the San Juan Hospital emergency room in Farmington, NM.  
Claimant injured his head, neck, and right shoulder.  

6. Claimant continues to experience pain in his head with headaches  and 
dizziness.  Claimant also continues to have problems lifting anything because of the in-
jury to his  right shoulder.  Claimant also experiences numbness in his right little finger 
and under his arm from his finger to his  elbow.  Claimant also experiences right neck 
stiffness and swelling.

7. On June 28, 2008, Claimant’s  co-worker contacted Mr. Whatcott to advise 
him that Claimant was involved in a work related accident.  Mr. Whatcott told Claimant’s 
co-worker to take Claimant to the hospital.  When Claimant regained consciousness, he 
called Mr. Whatcott.  Mr. Whatcott advised Claimant that he would pay for his medical 
expenses.  

8. On June 30, 2008 Claimant spoke to Mr. Whatcott and he directed Claim-
ant to return to work.  Claimant was still injured and the hospital physician had directed 
Claimant not to work.  Claimant was prescribed a neck brace.  As  instructed by Mr. 
Whatcott, Claimant returned to work with his two daughters  who performed the work for 
him.  Claimant had his daughters work for him for two days while he directed their activi-
ties.  After two days of working in this manner, Claimant left the work site and has not 
returned to work again at the Employer’s or anywhere else.  

9. After July 2, 2008 when Claimant left work, he spoke to Mr. Whatcott sev-
eral times.  Claimant explained that he was still injured and that he needed money to 
support his family and he needed medical attention.  Mr. Whatcott promised to pay 
Claimant $450.00 per week during his  illness.  Instead, Mr. Whatcott made three pay-
ments to Claimant of $400.00 and one payment to Claimant of $500.00 and another one 
time payment of $1000.00.  Mr. Whatcott paid none of the Claimant’s medical bills.  He 
made an offer to Claimant of settlement of the Claimant workers’ compensation claim 
for $5000.00, but after making the offer, Claimant was not paid any money.

10. Claimant has  not been returned to work by any physician and has been 
disabled from work since July 1, 2008.  Claimant has not earned any money and, as a 
consequence, has been unable to afford to maintain a vehicle or cell phone.  Claimant 
has seven children who rely on his support.  money.  

11. When Claimant was  not referred for medical care by the Employer, Claim-
ant returned to the San Juan Hospital in Farmington, NM to seek additional medical 
treatment, but he was denied treatment at the hospital and directed by hospital person-
nel to go the Durango, CO and seek treatment there.   Claimant had limited money and 
when he arrived in Durango, Mr. Whatcott told Claimant not to be seen by a Durango 
physician.  Mr. Whatcott did not direct who Claimant should be treated by.   



12. Claimant received follow up medical care in Flagstaff and Canyonlands, 
AZ.  Claimant had a MRI and CT scan at the Flagstaff Medical Center of his head, neck, 
and back.  

13. Claimant incurred medical bills related to the work injury, as follows: 
a. for medical treatment at the San Juan Regional Medical Center totaling  
$6,445.73 for accounts numbered D22495535 and D22476675;
b. emergency room physicians at the San Juan Regional Medical Center totaling 
$467.00 for account numbered ER22495535; 
c. radiological studies at Four Corners Radiology totaling $575.28 for account num-
bered 479980;
d. Canyonlands Community Health Care totaling $706.00 for account numbered 
32099; and
e. Darius Moezzi, M.D. and Dr. Hall of Flagstaff, AZ totaling $1328.24 for account 
numbered 15786.

14. Claimant was prescribed narcotic pain medication and an anti-depressant.  
Claimant obtained the medications for the work injury from the Fry, Flagstaff, and Wal-
green Pharmacies.  Claimant incurred a cost of $74.00 for the work related prescribed 
medications.

CONCLUSIONS OF LAW

Having made the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

 1. The purpose of the Workers’ Compensation Act of Colorado is  to insure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers without the necessity of litigation.  Section 8-42-102(1), 
C.R.S.  A claimant in a workers’ compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.

 2. Preponderance of the evidence is  that which leads the trier of fact after 
considering all of the evidence to find that a fact is more probably true that not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 237, at 235 (Colo. 
App. 2004).  A workers’ compensation case is not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer. Section 8-43-201, C.R.S.  
The judge’s factual findings concern only evidence that is dispositive of the issues in-
volved; the judge has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  See, Magnetic Engineering v. ICAO, 5 P.3d 385, at 389 (Colo. App.  2000).

 3. When determining credibility, the fact finder should consider, among other 
things, consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 



bias, prejudice, or interest.  See, Prudential Insurance Company v. Cline, 98 Colo. 275, 
57 P.2d 1205 (1936); CJI, Civil, 3:16 (2005)

4. A preponderance of the evidence establishes that Claimant sustained in-
jury to his head, neck, and right shoulder arising out of the accident of June 28, 2008, 
which occurred in the course and scope of his  employment.  There is  a consistent 
medical record reflecting pain and injury in the Claimant’s  head, neck and right shoulder 
beginning after the accident, continuing for the duration of care and thereafter.  

 5. The respondent is liable for medical treatment reasonably necessary to cure 
or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988).  The respondent is only liable for 
authorized or emergency medical treatment. See section 8-42-101(1), C.R.S. (2002); 
Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 228 (1973). Under section 
8-43-404(5), C.R.S. (2002), the respondents are afforded the right, in the first instance, to 
select a physician to treat the industrial injury. Once the respondents  have exercised their 
right to select the treating physician the claimant may not change physicians without per-
mission from the insurer or an ALJ. See Gianetto Oil Co. v. Industrial Claim Appeals Office, 
931 P.2d 570 (Colo. App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).  Respondents  have the right to select the initial authorized treating phy-
sician.  Section 8-43-404(5), C.R.S.  Respondents are liable only for treatment from 
authorized providers.  A physician may become authorized to treat the claimant as a result 
of a referral from a previously authorized treating physician. The referral must be made in 
the "normal progression of authorized treatment." Greager v. Industrial Commission, 701 
P.2d 168 (Colo. App. 1985).  If the employer fails to authorize a physician upon claimant’s 
report of need for treatment, claimant is impliedly authorized to choose his own authorized 
treating physician. Greager, supra.  

 6. In this case, Respondent failed to designate a provider of medical treat-
ment for the June 28, 2008 injury and therefore the right of selection passed to Claim-
ant.  To date, Claimant has received treatment at the San Juan Regional Medical Center 
and the providers and facilities named in Findings of Fact paragraphs 12 through 14 
above.  These providers and their referrals are authorized medical providers.  

 7. Claimant received medical treatment for the work injury and Respondent 
is  liable for this treatment.  Respondent is liable for the treatment already received by 
Claimant totaling $9,522.25.  Respondent shall continue to be liable for Claimant’s  rea-
sonable, necessary and related medical treatment for the work injury.

 8. To obtain TTD benefits, a claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, he left work as a result of the 
disability, and the disability resulted in an actual wage loss.  City of Colorado Springs v. 
Industrial Claim Appeals Office, 954 P.2d 639 (Colo. App. 1997).  A claimant must estab-
lish a causal connection between a work-related injury and a subsequent wage loss.  
Section 8-42-103(1)(a), C.R.S.: PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 546, 546 
(Colo. 1995).  The term “disability” connotes two elements: (1) medical incapacity evi-



denced by loss or restriction of bodily function; and (2) impairment of wage earnings ca-
pacity as  demonstrated by claimant’s inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641, 649 (Colo. 1999).  The “impairment of earning capacity” element 
of disability may be evidenced by a complete inability to work or by restrictions that im-
pair the claimant’s ability effectively and properly to perform his regular employment.  
Ortiz v. Charles J. Murphy & Co., 964 P.2d 595, 597 (Colo. App. 1998).  Once the claim-
ant has  established a "disability" and a resulting wage loss, the entitlement to temporary 
disability benefits continues until terminated in accordance with Section 8-42-105(3)(a)-
(d), C.R.S. 2003.

9. The evidence presented at hearing established that Claimant was  dis-
abled from his  usual employment from July 2, 2008 and continuing.  Respondent is li-
able for TTD from July 2, 2008 and continuing.  

10. Claimant established that his  AWW  is $765.00 and the temporary total dis-
ability rate is $409.71.  Respondent is liable for 37 weeks of TTD from July 2, 2008 
through the date of hearing March 17, 2009, and continuing.  During the period July 2, 
2008 through March 17, 2009, Respondent shall be liable for TTD in the amount of 
$15,159.27, subject to all appropriate offsets.

11. Section 8-43-408(1), C.R.S. provides  that when the employer is not in-
sured, "the amounts of compensation or benefits provided in said articles shall be in-
creased by fifty percent."  This Employer is  not insured.  Therefore, all compensation 
and benefits shall be increased by 50%.   Respondent shall be liable for a 50% increase 
in Claimant’s TTD benefits.  Respondent shall be liable for an additional award of TTD 
totaling $7580.00
 

ORDER

IT IS THEREFORE ORDERED THAT:

 1. Claimant was injured in an accident arising out of and in the course and 
scope of his employment with Respondent on June 28, 2008.

 2. Claimant's average weekly wage is $765.00.

3. Claimant was temporarily and totally disabled from July 2, 2008 and con-
tinuing.  Respondent shall pay TTD benefits at the rate of $409.71 per week from July 2, 
2008 and continuing.  Through the date of hearing on March 17, 2009, Respondent 
shall be liable for TTD totaling $15,159.27.  Respondent shall be liable for additional 
TTD based on a penalty awarded under section 8-43-408(1) for the failure to maintain 
insurance totaling $7,580.00.  This penalty award for increased TTD shall be paid at the 
rate of 4% per annum pursuant to Section 8-43-408 (2) C.R.S.

 4. The San Juan Regional Medical Center, Four Corners Radiology, Canyon-
lands Community Healthcare, Dr. Moezzi and Dr. Hall are authorized medical providers.  



Respondent shall pay all reasonable and necessary medical costs associated with 
treatment by these providers for the injuries caused by the June 28, 2008 industrial ac-
cident, in accordance with the medical fee schedule, subject to any applicable offset.

 5. Respondent shall pay all reasonable, necessary, and related medical 
benefits to cure and relieve Claimant's condition resulting from his  June 28, 2008 indus-
trial accident.

 6. Employer shall pay interest at the rate of 8% per annum on all sums which 
were not paid when due.

7. In lieu of payment of the above compensation and benefits to the Claim-
ant, Respondent shall:

 a. Deposit the sum of $32,336.00 with the Division of Workers' Compensa-
tion, as trustee, to secure the payment of the unpaid compensation and benefits 
awarded.  The check shall be payable to and sent to the Division of Workers' Compen-
sation, 633 17th Street, Suite 900, Denver, Colorado, 80202, Attention Sue Sobolik; or

 b. File a bond in the sum of $32,336.00 with the Division of Workers' Com-
pensation within ten (10) days of the date of this Order:

  1. Signed by two or more responsible sureties who have received 
prior approval of the Division of Workers' Compensation; or

  2. Issued by a surety company authorized to do business in Colorado.  
The bond shall guarantee payment of the compensation and benefits awarded.

 IT IS FURTHER ORDERED:  That Respondent shall notify the Division of Work-
ers' Compensation of payments made pursuant to this Order.
 

IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to 
review, shall not relieve Respondent of the obligation to pay the designated sum to the 
trustee or to file the bond, Sec. 8-43-408(2), C.R.S. 

 8. Any and all issues not determined herein are reserved for future determi-
nation.

DATED:  April 7, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO



WORKERS’ COMPENSATION NO. WC 4-761-053

ISSUES

 Claimant applied for hearing on the issue of compensability, temporary total dis-
ability benefits, reasonable, necessary and related medical benefits from an authorized 
provider and penalties under Section 8-43-304(1), C.R.S. for the employer’s  failure to 
report his injury to the Division of Workers’ Compensation pursuant to Section 8-43-101, 
C.R.S.   Respondents endorsed the affirmative defense of responsible for termination of 
employment.

 Prior to the hearing, the parties stipulated that if the claim was found compensa-
ble, Claimant’s average weekly wage would be $251.00.  The parties also stipulated 
that Dr. Kleinert and Dr. Campbell with Founder’s Family Medical Center would be des-
ignated as authorized providers.

FINDINGS OF FACT

 1. Claimant was  employed as an on-site property manager for employer at 
the Winrock Apartment Homes (“Winrock”).  Winrock is owned and operated by em-
ployer.  Claimant testified that on January 11, 2008, Mr. Nguyen, the owner of employer 
brought a couch to the apartment complex to be moved into the office.  Claimant testi-
fied that he was  being hurried out of the office to move the couch by his employer, Mr. 
Nguyen.  Claimant was hurrying down the stairs from the office to the truck to assist in 
the moving of the couch and the next thing he knew, he fell and found himself at the bot-
tom of the stairs.  Claimant testified that he landed on his left knee when he fell and that 
his leg hurt and his arm felt strained.

 2. Claimant testified that at the time of the fall his  girlfriend, Ms. Roundy, and 
Mr. Nguyen were present.  Claimant testified that Mr. Irizarry was at the premises, but 
was already out by Mr. Nguyen’s  truck.  Ms. Roundy testified consistent with Claimant 
regarding the accident.  Ms. Roundy did not witness the actual fall, but heard an un-
usual noise and turned around to see Claimant on the floor.  Ms. Roundy testified that 
on the date in question, Mr. Nguyen had arrived with a couch to be moved into the of-
fice.  

 3. Mr. Nguyen testified that he witnessed the accident.  Mr. Nguyen testified 
that he was standing next to Ms. Roundy when Claimant appeared to miss a step and 
fall on the stairs.  Mr. Nguyen testified that when Claimant fell, he landed on his back-
side before falling forward onto his outstretched hands.

 4. Respondents presented the testimony of Mr. Irizarry who testified that he 
witnessed Claimant fall, but could not recall the date.  Mr. Irizarry testified that Claimant 
fell directly onto his buttocks and did not strike his  left knee during the fall.  The ALJ 
finds that Mr. Irizarry was likely testifying about an incident that is not subject to the pre-
sent claim because Mr. Irizarry’s testimony does not conform to that of the other wit-
nesses.  Specifically, Mr. Irizarry testified that Ms. Roundy was not present on the date 



of the fall.  This fact was refuted by all other witnesses.  Next, Mr. Irizarry’s description 
of the fall did not conform with the eye witness testimony from all of the other witnesses 
who indicated that Claimant ended up on his hands and knees  following the incident.  
Therefore, the testimony of Mr. Irizarry regarding the fall is not credited by the ALJ.

 5. Claimant testified that immediately following the incident, he filled out pa-
perwork from the employer entitled “Apartment Community ACCIDENT REPORT”.  
Claimant testified that he left the paperwork in Mr. Nguyen’s inbox.  However, the lan-
guage used in the accident report does not appear to have been filled out contempora-
neously with the Claimant’s accident.  Specifically, the accident report indicates  the time 
of the accident as  occurring at “approximately 3:30 p.m.”  The ALJ finds that if the acci-
dent report had been filled out immediately following the injury, the Claimant would likely 
not have used approximations for the time of the injury.  Additionally, the Claimant re-
ports  that his left knee was bruised and swollen, which is unlikely to have occurred 
within minutes of the incident.  The ALJ does not credit Claimant’s testimony that he 
provided written notice of the accident to the employer on the date of the incident.

 6. At the hearing, Respondents presented Claimant with handwritten notes, 
which documented that a couch was delivered by Mr. Nguyen on January 11, 2008.  
The notes  do not indicate that Claimant fell on January 11, 2008.  The ALJ finds that the 
handwritten notes were kept to document Claimant’s  employment activities and would 
not necessarily document if Claimant slipped and fell at work.  The notes not a personal 
journal for Claimant.  The ALJ finds it is more probably true than not that he slipped and 
fell on the stairs at work on January 11, 2008.

 7. Claimant continued to work for employer following his  incident and did not 
immediately lose any time from work.  The ALJ finds  that Claimant’s  injury did not result 
in Claimant being unable to perform the functions of his job for the period of January 11, 
2008 through January 24, 2008.  Claimant testified that when he requested medical 
treatment in the days following the incident, Mr. Nguyen told him the fall was a result of 
his own clumsiness, and refused to refer the Claimant for medical care.  Eventually, 
Claimant sought medical care with Dr. Kleinert on January 25, 2008.  Claimant reported 
to Dr. Kleinert that he was stressed at work because his supervisor yells at him.  Claim-
ant reported that his boss had not yet filed an accident report following his  knee injury.  
Dr. Kleinert took Claimant off of work due to illness from January 25, 2008 through 
January 30, 2008.  Dr. Kleinert also noted that a job change was highly encouraged be-
cause Claimant’s reaction appeared to be situational.  

8. Mr. Nguyen testified that he asked the Claimant following the injury if he 
needed medical treatment and Claimant rejected the offer from Mr. Nguyen.  Mr. 
Nguyen testified that he was unaware that Claimant was making a claim for workers’ 
compensation benefits until Claimant filed a workers’ claim for compensation on May 
26, 2008.  

9. The ALJ credits  the medical records  of Dr. Kleinert and finds it is  more 
probably true than not that Claimant verbally requested medical treatment from em-
ployer and employer failed to refer Claimant for medical treatment.  The ALJ also finds 



that Dr. Kleinert recommended that Claimant consider other employment opportunities 
for health reasons at the January 25, 2008 medical appointment.  The ALJ finds that Dr. 
Kleinert took Claimant off of work as  of January 25, 2008 for reasons unrelated to the 
industrial injury.

10. Claimant returned to Dr. Kleinert on February 29, 2008.  Claimant reported 
to Dr. Kleinert that his anxiety was better after he resigned his position with employer.  
Claimant did not report any issues with regard to his knee or back as of the February 
29, 2008 appointment with Dr. Kleinert.  

11. Claimant contacted Ms. Nguyen, co-owner of employer on January 30, 
2008.  Claimant testified that he told Ms. Nguyen that he was going to need to take ad-
ditional time off because he would need to return to his physician to determine if he 
would be released to return to work.  Ms. Nguyen replied that she believed Claimant 
was a good employee, but that employer needed someone who could be around on a 
consistent basis.  Claimant interpreted the conversation with Ms. Nguyen to mean he 
was being terminated.  Ms. Nguyen testified that she did not terminate Claimant during 
the January 30, 2008 telephone conversation.

12. Following the telephone conversation with Ms. Nguyen, Claimant authored 
a resignation letter in which he indicated that he was no longer able to fulfill the duties  of 
his position with employer.  Claimant indicated in the resignation that his physician had 
advised him that it was in his best interest to find another source of employment.  Fol-
lowing his resignation, Claimant sought help in filing a workers’ compensation claim 
from the State of Colorado.  Claimant eventually filed a workers’ claim for compensation 
on May 26, 2008.  Respondents filed a notice of contest on June 6, 2008.

13. Claimant was evaluated by Dr. Campbell on July 17, 2008 with reports of 
back pain and left knee pain.  Claimant reported that his pain started after he fell down a 
set of stairs at work on January 11, 2008.  Claimant complained that his  left foot was 
numb for two days after the fall and he was seeking medical treatment because he did 
not feel he was better.  Claimant complained that his knee was unstable and would give 
out on him after the fall.  Claimant also complained of a feeling that his knee would 
grate and crack when moving it.  Claimant reported his  back pain was intermittent.  
Claimant reported a prior history of scoliosis but reported it did not cause pain.  Dr. 
Campbell provided the Claimant with a prescription for flexeril and referred the Claimant 
for x-rays.  Dr. Campbell also referred the claimant to follow up with Dr. Morfe, a physia-
trist.

14. The ALJ credits the testimony of the Claimant and Mr. Nguyen that on 
January 11, 2008, he was hurrying out of the employer’s office when he missed a step 
and slipped and fell down stairs.  The ALJ finds that it is more likely true than not that 
Claimant missed a step while descending the stairs leading to his slip and fall.  The ALJ 
finds that Claimant was within the course and scope of his employment when the slip 
and fall incident occurred and finds that the slip and fall injury arose out of and in the 
course of Claimant’s employment with employer.  Therefore, the ALJ finds that Claim-
ant’s slip and fall injury on January 11, 2008 is compensable.



15. Respondents argue that Claimant’s injury should not be found compensa-
ble as  it is  the result of an “unexplained fall.”  Respondents are correct in asserting that 
a truly “unexplained fall” is not compensable under the Colorado Workers’ Compensa-
tion Act.  In this case, however, Claimant’s fall resulted from his hurrying outside at the 
request of his  employer, following which he missed a step on the stairs, causing his  fall.  
Therefore, the fall is not “unexplained.”

16. The ALJ finds that Claimant verbally reported the injury to his employer 
after the injury and requested medical treatment from the employer, but was denied 
treatment by employer.  Claimant then sought treatment on his own with Dr. Kleinert on 
January 25, 2008.  At the appointment on January 25, 2008, Claimant was complaining 
of pain in his knee as a result of the fall and the ALJ finds Claimant was seeking medical 
treatment related to the January 11, 2008 compensable injury.  The ALJ finds that as of 
January 25, 2008, Claimant’s slip and fall incident resulted in Claimant believing he was 
in need of medical treatment and caused Claimant to seek medical treatment on his 
own.  Therefore, the ALJ finds that the medical appointment of January 25, 2008 is  a 
compensable consequence of Claimant’s slip and fall injury.

17. Claimant returned to Dr. Kleinert on February 29, 2008.  This appointment 
primarily involved issues with regard to Claimant’s  anxiety, and not Claimant’s physical 
injuries.  The ALJ finds that this appointment was for issues  unrelated to the industrial 
injury on January 11, 2008.  Therefore, the ALJ finds Claimant has failed to prove that 
the medical appointment of February 29, 2008 with Dr. Kleinert was  causally related to 
Claimant’s industrial injury.

18. After Claimant filed his workers’ claim for compensation, Claimant sought 
medical treatment with Dr. Campbell.  Respondents stipulated at the hearing that if the 
claim was found compensable, Dr. Campbell and Dr. Kleinert would be considered 
authorized physicians.  When Claimant sought treatment with Dr. Campbell on July 17, 
2008, Claimant complained of continued pain in his  left knee and back, which Claimant 
reported was related to his  slip and fall injury on January 11, 2008.  The ALJ finds that 
the treatment with Dr. Campbell on July 17, 2008 was reasonable, necessary and re-
lated to the injury on January 11, 2008 and finds that Respondents are liable for the 
treatment from Dr. Campbell and all referrals from Dr. Campbell.

19. Claimant was originally taken off of work by Dr. Kleinert on January 25, 
2008 as a result of issues he was having with his anxiety.  The ALJ finds Dr. Kleinert did 
not take Claimant off of work for his physical injuries from the January 11, 2008 injury.  
Nonetheless, on January 30, 2008, Claimant contacted Ms. Nguyen with regard to his 
work status.  The ALJ finds that Claimant informed Ms. Nguyen that he would need to 
return to his physician before returning to work.  Ms. Nguyen informed Claimant that she 
believed he was a good employee, but that they needed someone who could come to 
work consistently.  Claimant interpreted this  conversation to imply that he was being 
fired.  Ms. Nguyen did not believe she was firing Claimant.  

20. The ALJ finds that Claimant resigned his position at the recommendation 
of Dr. Kleinert due to the anxiety his job was causing him, including issues  he was hav-



ing with regard to reporting his injury to his employer.  Therefore, the ALJ finds that 
Claimant was not responsible for his termination of employment.

21. The ALJ finds that Claimant did not provide written notice to Respondents 
until Claimant filed his workers’ claim for compensation on May 26, 2008.  The ALJ finds 
that the Claimant was off of work as of January 25, 2008 due to his anxiety.  Notably, 
Claimant has not alleged an entitlement of temporary disability benefits for the period of 
January 25, 2008 through January 30, 2008.  Instead, Claimant alleges an entitlement 
to temporary disability benefits beginning February 4, 2008.  The ALJ finds that the em-
ployer, while put on verbal notice that Claimant was alleging an injury as of January 11, 
2008, was not aware for the purposes of Section 8-43-101, C.R.S. that the Claimant 
had suffered an injury that resulted in three days of lost time or permanent impairment.  
Therefore, the ALJ finds that no penalty is appropriate for a violation of Section 8-43-
101, C.R.S. in this case.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law:

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
Likewise, Respondents bear the burden of proving any affirmative defenses by a pre-
ponderance of the evidence.  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ 
Compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Com-
pensation case is decided on its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).

 3. Claimant must show that the injury was sustained in the course and scope 
of his employment and that the injury arose out of his employment.  The “arising out of” 
and “in the course of” employment criteria present distinct elements of compensability.  
Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 1999).  For an injury to oc-
cur “in the course of” employment, the claimant must demonstrate that the injury oc-
curred in the time and place limits of his employment and during an activity that had 
some connection with his work-related functions.  Id.   For an injury to “arise out of” em-
ployment, the claimant must show a causal connection between the employment and 



the injury such that the injury has its  origins in the employee’s work related functions 
and is sufficiently related to those functions to be considered a part of the employment 
contract.  Id.  Whether there is a sufficient “nexus” or relationship between the Claim-
ant’s employment and his injury is one of fact for resolution by the ALJ based on the to-
tality of the circumstances.  In re Question Submitted by the United States Court of Ap-
peals, 759 P.2d 17 (Colo. 1988) 

 4. Claimant’s injury in this case resulted from a slip and fall injury occurring 
on January 11, 2008.  Claimant slipped and fell when he missed a step while hurrying 
down the stairs at his employer’s residence at the behest of his employer.  After the slip 
and fall injury, Claimant experienced pain in his  knee, back and upper extremity that ne-
cessitated medical treatment.  The treatment Claimant sought with Dr. Kleinert on Janu-
ary 25, 2008 and from Dr. Campbell on July 17, 2008 was related to the industrial injury 
of January 11, 2008.  A compensable industrial accident is  one which results in an injury 
requiring medical treatment or causing disability.  H & H Warehouse v. Vicory, 805 P.2s 
1167, 1169 (Colo. App. 1990).  Claimant has proven the need for medical treatment and, 
therefore, the injury of January 11, 2008 is compensable under the Colorado Workers’ 
Compensation Act.

 5. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medi-
cal incapacity evidenced by loss  or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is  no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's  testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).  

 6. The ALJ finds  Claimant was taken off of work by Dr. Kleinert for issues re-
lated to his  anxiety.  Claimant was  capable of performing the functions of his  employ-
ment from a physical standpoint for two weeks following his injury.  As such, the ALJ 
finds Claimant has failed to show that his injury resulted in a medical incapacity evi-
denced by loss or restriction of bodily function.

 7. Respondents allege that Claimant should be precluded from obtaining 
temporary disability benefits as a result of being responsible for his  termination for em-
ployment.  Because Claimant may establish a prima facie case for temporary disability 



benefits in the future, the ALJ will consider Respondents’ argument that Claimant is re-
sponsible for his termination of employment.

 8. Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S. (termination statutes) 
contain identical language that provides that in cases where it is determined that a tem-
porarily disabled employee is responsible for his or her termination of employment, the 
resulting wage lost shall not be attributable to the on-the-job injury.   The termination 
statutes bar TTD wage loss claims when the voluntary or for-cause termination of the 
modified employment causes the wage loss, but not when the worsening of a prior 
work-related injury causes the wage loss.  See Anderson v. Longmont Toyota, 102 P.3d 
323 (Colo. 2004).   In Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 
P.3d 1061 (Colo. App. 2002), the court held that the term “responsible” reintroduced into 
the Workers’ Compensation Act the concept of “fault” applicable prior to PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  In this  context “fault” requires  that the 
Claimant must have performed some volitional act or exercised a degree of control over 
the circumstances resulting in the termination.  See Padilla v. Digital Equipment Corp., 
902 P.2d 414 (Colo. App. 1995) opinion after remand, 908 P.2d 1185 (Colo. App. 1995).  
That determination must be based after an examination of the totality of the circum-
stances.  Id.  The burden of proving that Claimant was responsible for her termination of 
employment rests on Respondent.  See Colorado Springs Disposal v. Industrial Claim 
Appeals Office, supra.

 9. Claimant resigned from his employment based upon the recommendation 
of his treating physician.  As such, the ALJ finds that Claimant’s  resignation was not the 
result of a volitional act on the part of the Claimant.  See Blair v. Art C. Klein Construc-
tion Inc., W.C. No. 4-556-576 (Industrial Claim Appeals Office, November 3, 2003), 
(claimant’s voluntary resignation is not dispositive of the issue of whether he is respon-
sible for termination of his employment).

 10. Claimant also alleges that employer is subject to penalties for failing to re-
port the injury to the Division of Workers’ Compensation pursuant to Section 8-43-101.  
Section 8-43-304(1), C.R.S. provides that penalties may be imposed for failure to com-
ply with a rule of procedure adopted by the Director of the Division of Workers’ Com-
pensation.  Holliday v. Bestop, Inc., 23 P.3d 700 (Colo. 2001).  The imposition of penal-
ties  under Section 8-43-304(1) requires a two-step analysis.  The ALJ must first deter-
mine whether the disputed conduct constituted a violation of a rule or order.  Allison v. 
Industrial Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995).   If the ALJ finds  a vio-
lation, the ALJ must determine whether the employer’s actions which resulted in the vio-
lation were objectively reasonable.  See City Market, Inc. v. Industrial Claim Appeals Of-
fice, 68 P.3d 601 (Colo. App. 2003).  The reasonableness of the employer’s action de-
pends on whether it is  predicated in a rational argument based in law or fact.  Jiminez v. 
Industrial Claim Appeals Office, 107 P.3d 965 (Colo. App. 2003).

11. Section 8-43-101, C.R.S. provides in pertinent part:
Every employer shall keep a record of all injuries that result in fatal-
ity to, or permanent physical impairment of, or lost time from work 



for the injured employee in excess of three shifts or calendar days 
and the contradiction by an employee of an occupational diseases 
that has been listed by the director by rule.  Within ten days after 
notice or knowledge that an employee has contracted such an oc-
cupational disease, or the occurrence of a permanently physically 
impairing injury, or lost time injury to an employee, or immediately in 
the case of a fatality, the employer shall, upon forms prescribed by 
the division for that purpose, report said occupational disease, 
permanently physically impairing injury, lost-time injury or fatality to 
the division….

 12. As found, Claimant has failed to show that employer was aware of an in-
jury resulting in three days lost time or permanent impairment, which would have trig-
gered employer’s reporting requirements under Section 8-43-101, C.R.S.  Employer’s 
action in failing to report the injury are reasonable where the employer did not have no-
tice from Claimant that he had missed time as a result of his injury.  

ORDER

 It is therefore ordered that:

 1. Respondents shall pay for Claimant’s medical treatment incurred on Janu-
ary 25, 2008 with Dr. Kleinert and July 29, 2008 with Dr. Campbell.

 2. Claimant’s claim for payment of the cost of medical treatment with Dr. 
Kleinert on February 29, 2008 is denied and dismissed.

 3. Claimant claim for Temporary Disability Benefits  beginning February 4, 
2008 is denied and dismissed.  

 4. Respondents have failed to prove by a preponderance of the evidence 
that Claimant was responsible for his termination of employment.

 5. Claimant’s claim for penalties pursuant to Section 8-43-304(1) is denied 
and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  _April 7, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-723-603



ISSUES

 The issues for determination include whether Respondents  are entitled to Sum-
mary Judgment based on a prior finding of a safety rule violation by ALJ Cannici, 
whether Claimant’s failure to respond to a request for admission from Respondents enti-
tles  Respondents to a finding that Claimant’s safety rule violation was “willful” and 
whether Claimant’s injury of May 11, 2007 was caused by Claimant’s  willful safety rule 
violation pursuant to Section 8-42-112(1)(b), C.R.S.  The parties have previously stipu-
lated to an average weekly wage of $1,900.

FINDINGS OF FACT

 1. Claimant was employed as a foreman mechanic/fill-in lead with employer 
for approximately eighteen years.  Claimant was  scheduled to be off of work on May 11, 
2007; however, on May 10, 2007, Claimant’s supervisor contacted Claimant and re-
quested that Claimant come to work on May 11, 2007.  Claimant agreed to come to 
work on May 11, 2007 to assist with the changing of ropes on a drag line.  

 2. Claimant was aware that he would be required to work on the drag line on 
May 11, 2007; however, he generally took care of the rope on the bucket end.  On May 
11, 2007, Claimant was not advised of what specific safety equipment he would need to 
perform his job.

 3. While working on the drag line on May 11, 2007, the drag rope worked out 
of the clamp and got up on top of the u-bolt.  Claimant climbed a flight of stairs  to the 
top of the drum and walked underneath a lanyard to where the rope was tangled in an 
attempt to dislodge the rope.  Claimant did not have his safety harness on to tie himself 
off and as a result, Claimant fell approximately 12 feet off a drag drum, suffering injuries 
to his back, shoulder, ribs and wrist.  Employer had constructed the lanyard on the drum 
for the use of the fall protection equipment provided to Claimant.

 4. Claimant generally worked on the ground, but worked in areas in which he 
was required to use the safety harness approximately once per week over his  18 years 
with employer.  The employer had in place a safety rule that required the employees to 
be tied off anytime they were working in an area more than 6 feet off the ground or in an 
area where there was a danger of falling.  The area in which Claimant was working 
when he fell was one in which Claimant was required to utilize the safety harness.  
Claimant had not previously attempted to use a pry bar on a drum to untangle a rope, 
and did not anticipate the bar would react to this activity by causing him to fall.

 5. Claimant had been trained in the use of the safety harness and was aware 
of the safety rule requiring him to be tied off while working in this particular area.  
Claimant was aware that he was working at heights and was aware that he was not 
wearing his safety harness.  Claimant did not have his  safety harness with him, as he 
did not believe that he would need it on the day in question.  Claimant testified that he 
believed he would be working in the bucket, which would not require a safety harness.



 6. When the drag line was tangled, Claimant was standing next to Mr. Reed, 
a co-worker.  After waiting for the drum be stopped, Claimant went up the stairs to get 
the drag line dislodged.  Claimant would have to walk under the lanyard on which he 
would have tied off in order to get to the drag line which was off the clamp.  Claimant’s 
testified his thought process when he went up the stairs was to get the rope back into 
the clamp so the employees  could finish rolling the ropes  in.  Claimant testified that he 
did not consider whether he was in danger when he climbed the stairs  nor was Claimant 
contemplating the safety rule.  Claimant testified that his only focus was getting the rope 
back into the clamp.  Claimant acknowledged that he was aware of the safety rule and 
that he was working at heights without his required fall protection.

 7. Claimant’s job on the date in question was not his normal job with em-
ployer.  Claimant normally worked on the bucket end of operation, which is not a job 
performed at heights.  On the date in question, there were two other employees per-
forming the work of the welder in the bucket.

 8. Claimant sent an e-mail to his supervisors  regarding the accident on June 
7, 2007.  Claimant acknowledged in the e-mail that his failure to utilize his  safety 
equipment led to his accident.  Specifically, Claimant stated that “for now on I will not 
get in a hurry or let other issues distract me from the job at hand, my safety and the 
safety of fellow employees is very important to me, I will do my very best to be safe and 
follow all safety procedures and to also work with fellow employees to do the same so 
wee all can go home at the end of our shift to our families.”

 9. Respondents presented the testimony of Mr. Brown, the drag lines, drills 
and shovel maintenance supervisor for employer.  Mr. Brown testified that employer had 
a safety rule in place requiring fall protection to be worn if an employee was working at 
higher than a 6 foot level or if there was a potential for falling.  This  company policy was 
conveyed to the employees in annual refresher courses and safety meetings held on a 
periodic basis.  

 10. Mr. Brown acknowledged on direct examination that Claimant would have 
worked more often on the bucket end during a changing of the drag lines.  After the ac-
cident, Mr. Brown went to the site of the accident and rode in the ambulance with the 
Claimant to the hospital.  Mr. Brown asked Claimant about his  fall protection and Claim-
ant said that he didn’t know why he was not wearing his fall protection.

 11. Respondents presented the testimony of Ms. Sims, the Health and Safety 
representative for employer.  Ms. Sims testified that Claimant was trained in seminars 
dealing with fall protection and the wearing of a safety harness.  Ms. Sims confirmed 
employer’s policy of requiring fall protection be worn when working at heights over six 
feet.

 12. Respondents presented the testimony of Mr. Callahan, the human re-
sources manager for employer.  Mr. Callahan testified that at the time of Claimant’s ac-
cident, Claimant was working at heights and should have been wearing fall protection.  
Claimant’s failure to wear fall protection was a violation of company policy.



 13. Respondents presented the testimony of Mr. Haley, the general manager 
for employer.  Mr. Haley testified that employer has ten basic safety standards, one of 
which is working at heights.  Mr. Haley testified that if an employee is working at a 
height of six feet or greater, or if there is a risk of falling, the employee must wear the 
required fall protection.

 14. This  matter originally proceeded to hearing on January 17, 2008 and April 
18, 2008 before ALJ Peter J. Cannici.  ALJ Cannici issued an order on May 19, 2008 
finding that Claimant was responsible for his subsequent termination of employment on 
September 17, 2007.  Therefore, ALJ Cannici denied and dismissed Claimant’s request 
for temporary disability benefits after September 17, 2007.  In ALJ Cannici’s order, ALJ 
Cannici found that “Claimant’s  failure to wear a safety harness constituted a safety rule 
violation.”  The order only addresses specifically the issue of termination for cause.

 15. Claimant appealed the decision of ALJ Cannici insofar as the order made 
a finding of a safety rule violation.  On September 19, 2008, the Industrial Claim Ap-
peals  Office (ICAO) dismissed the petition to review without prejudice, finding that the 
ALJ’s order was not final and reviewable with regard to that issue.  Therefore, the Indus-
trial Claim Appeals Office did not have jurisdiction to resolve this question.

 16. Respondent sought summary judgment prior to the hearing on the issue of 
the safety rule violation based on the prior order of ALJ Cannici, arguing that the Claim-
ant was precluded from relitigating this issue by virtue of issue preclusion.  An order was 
issued on March 2, 2009 denying Respondents’ Motion for Summary Judgment, finding 
that the issue of a safety rule violation was not identical to the issues litigated at the first 
hearing.

 17. At the March 3, 2009 hearing, Respondent renewed their motion for sum-
mary judgment and presented a transcript of the previous hearing.  At the prior hearing, 
the parties acknowledged that they were litigating the issue of a claimed safety rule vio-
lation.

 18. Respondent also requested that the court find that Claimant admitted to a 
willful safety rule violation by virtue of his failure to respond to Respondents requests  for 
admissions served to Claimant with interrogatories on December 2, 2008.  Claimant an-
swered Respondents’ interrogatories on December 12, 2008, but did not provide an-
swers to the requests of admissions.  Respondents  therefore request that the admis-
sions be deemed confessed by Claimant.

 19. In this case, Respondents have established that they had a reasonable 
safety rule which required employees to use fall protection when working at heights 
higher than six feet.  On the date of Claimant’s injury, Claimant did not believe that he 
would need to have his harness to perform his job due to the fact that his usual job 
while changing ropes on a drag line did not require fall protection.



 20. When Claimant noticed that the drag line was tangled, Claimant went on 
top of the drum to attempt to free the drag line.  Claimant testified that he did not think 
about the safety rule and was only focused on getting the drag line back in the clamp.

 21. The ALJ credits the testimony of Mr. Brown, who spoke to Claimant re-
garding the accident immediately following the incident on the ambulance ride to the 
hospital.  Mr. Brown inquired as to why Claimant wasn’t wearing his  fall protection, to 
which Claimant told Mr. Brown that he did not know why he wasn’t wearing the required 
equipment.

 22. The ALJ credits  Claimant’s testimony that when he went on the drum to 
put the drag line back in the clamp Claimant was not thinking about the requirement to 
use fall protection.  Claimant’s  usual work on the drag line did not require his use of fall 
protection, and his  failure to utilize his fall protection on the day in question was a result 
of his negligence, not a deliberate act.

 23. The ALJ finds that Claimant’s injury was a result of carelessness, negli-
gence, and forgetfulness, but was not the result of a willful violation of the employer’s 
reasonable safety rule.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law:

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
Likewise, Respondents bear the burden of proving any affirmative defenses by a pre-
ponderance of the evidence.  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ 
Compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Com-
pensation case is decided on its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).



 3. Respondents argue that Claimant is precluded from claiming that his injury 
was the result of a willful safety rule violation by virtue of the prior order of ALJ Cannici 
under a theory of issue preclusion.  The ALJ is not persuaded.

 4. Collateral estoppel, or issue preclusion, is a judicially created, equitable 
doctrine that operates to bar re-litigation of an issue that has been finally decided by a 
court in a prior action.  Sunny Acres Villa, Inc. v. Cooper, 25 P.3d 44 (Colo. 2001).  Issue 
preclusion bars re-litigation of an issue if: (1) the issue sought to be precluded is identi-
cal to an issue actually determined in the prior proceeding; (2) the party against whom 
estoppel is  asserted has been a party to or is  in privity with a party to the prior proceed-
ing; (3) there is  a final judgment on the merits in the prior proceeding; and (4) the party 
against whom the doctrine is  asserted had a full and fair opportunity to litigate the issue 
in the prior proceeding.  Id.  

 5. In this case, while the parties  may have agreed to litigate the issue of 
whether Claimant’s injury resulted from a willful violation of a safety rule, the ALJ’s order 
makes no finding of the “willful” nature of the safety rule violation.  Additionally, the order 
from ICAO dismissing the appeal specifically noted that the Order of the ALJ was not 
“final” for purposes of finding a willful violation of a safety rule.  See ICAO Order at page 
2.  The fact that there has been no specific finding regarding the willful nature of the 
safety rule violation, combined with the fact that the Order from ALJ Canici specifically 
notes that “all issues not resolved in this  order are reserved for future determination,” 
results in the issue of the willful safety rule violation lacking a final judgment.  Therefore, 
the doctrine of issue preclusion does not apply where Respondents cannot meet the 
four required criteria.

 6. Respondents also argue that Claimant’s failure to timely respond to Re-
spondents’ Request for Admissions pursuant to C.R.C.P. 36(a) result in the admissions 
being deemed confessed.  The ALJ is not persuaded.

 7. Colorado Rules  of Civil Procedure apply to Workers’ Compensation hear-
ings, unless they are inconsistent with the rules  set forth in the Workers’ Compensation 
Act or set forth by the Division.  Speier v. Industrial Claim Appeals Office, 181 P.3d 1173 
(Colo. App. 2008).

 8. C.R.C.P. 36(a) provides that a party may serve upon any other party a re-
quest for the admission of the truth of any matters within the scope of C.R.C.P. 26(b) set 
forth in the request that relate to statements or opinions of fact or of the application of 
law to fact, including the genuineness of any documents described in the request.  
C.R.C.P. 26(b) relates to discovery scope and limits.  Discovery in a workers’ compen-
sation proceeding is limited pursuant to W.C.R.P. 9-1 to a set of 20 interrogatories and/
or depositions upon motion and order.  Nothing in W.C.R.P. 9-1 allows for the parties to 
issue requests for admissions.  Respondents have cited no authority through statute, 
rule or case law, and this  court is unaware of any such authority, which would expand 
discovery in Colorado Workers’ Compensation cases to include requests for admis-
sions.  Therefore, the court refuses  to expand discovery in this case to include requests 
for admission.



9. Even if there were a finding that Claimant’s failure to respond to the re-
quest for admission would be deemed a confession of the request, C.R.C.P. 36(b) 
would allow the court to permit withdrawal or amendment of the admission.  As such, 
Claimant’s failure to respond to the admission does not preclude Claimant from litigating 
the willful safety violation issue.

 10. Respondents also argue that Claimant’s injury resulted from a willful viola-
tion of a safety rule.  Section 8-42-112(1)(b), C.R.S. permits imposition of a fifty percent 
reduction in compensation in cases of claimant’s "willful failure to obey any reasonable 
rule" adopted by the employer for the claimant's  safety. The term "willful" connotes de-
liberate intent, and mere carelessness, negligence, forgetfulness, remissness or over-
sight does not satisfy the statutory standard. Bennett Properties Co. v. Industrial Com-
mission, 165 Colo. 135, 437 P.2d 548 (1968).    The respondents bear the burden of 
proof to establish that the claimant's conduct was willful. Lori's Family Dining, Inc. v. In-
dustrial Claim Appeals Office, 907 P.2d 715 (Colo. App. 1995). The question of whether 
the respondent carried the burden of proof was one of fact for determination by the ALJ. 
City of Las Animas v. Maupin, 804 P.2d 285 (Colo. App. 1990). 

 11. The claimant's conduct is "willful" if he intentionally does the forbidden act, 
and it is  not necessary for the respondent to prove that the claimant had the rule "in 
mind" and determined to break it. Bennett Properties Co. v. Industrial Commission, su-
pra; see also, Sayers v. American Janitorial Service, Inc., 162 Colo. 292, 425 P.2d 693 
(1967) (willful misconduct may be established by showing a conscious indifference to 
the perpetration of a wrong, or a reckless disregard of the employee's duty to his em-
ployer). Moreover, there is no requirement that the respondent produce direct evidence 
of the claimant's  state of mind. To the contrary, willful conduct may be inferred from cir-
cumstantial evidence including the frequency of warnings, the obviousness of the dan-
ger, and the extent to which it may be said that the claimant's actions were the result of 
deliberate conduct rather than carelessness or casual negligence. Bennett Properties 
Co. v. Industrial Commission, supra; Industrial Commission v. Golden Cycle Corp., 126 
Colo. 68, 246 P.2d 902 (1952). Indeed, it is a rare case where the claimant admits that 
his conduct was the product of a willful violation of the employer's rule.  

 12. The ALJ finds that Respondents  had a reasonable adopted by the em-
ployer for the safety of the employee.  The ALJ finds that Claimant violated this rule, but 
the Claimant’s violation of the reasonable safety rule was not willful for purposes of the 
Colorado Workers’ Compensation Act.
 

ORDER

 It is therefore ordered that:

 1. Respondents request for reconsideration of the Motion for Summary 
Judgment is denied and dismissed.



 2. Respondents request for a finding that Claimant has admitted to a safety 
rule violation by virtue of his failure to respond to a request for admission is denied and 
dismissed.

 3. Respondents request for a 50% offset for a safety rule violation pursuant 
to Section 8-42-112(1)(b) is dismissed.

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  _March 31, 2009

Keith E. Mottram
Administrative Law Judge

STATE OF COLORADO

OFFICE OF ADMINISTRATIVE COURTS
633 17th Street, Suite 1300, Denver, CO 80202

In the Matter of the Workers’ Compensation Claim of:

Claimant,

vs.
 COURT USE ONLY 

CASE NUMBER:
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WC 4-700-878

Insurer, Respondents.

ORDER GRANTING SUMMARY JUDGMENT IN PART AND DENYING SUMMARY 
JUDGMENT IN PART



This  matter comes before the undersigned Administrative Law Judge (“ALJ”) of 
the Office of Administrative Courts (“OAC”) upon a Motion for Summary Judgment dated 
February 6, 2009 on behalf of Claimant.  Respondents filed a timely Objection to the 
Motion on February 12, 2009 and, in the Objection, moved for partial Summary Judg-
ment on the Claimant’s  penalty claims.  Claimant filed a timely Objection to Respon-
dents Motion for Summary Judgment on March 2, 2009.

This  matter is for hearing on March 5, 2009 in Denver, Colorado and also set for 
hearing on April 8, 2009 in Denver, Colorado.

I.
DISCUSSION

 1. Claimant seeks an Order granting summary judgment in his  favor on the 
issue of the timeliness of the filing of the Respondents  application for hearing following 
a Division IME, which would effectively strike Respondents application for hearing.  Re-
spondents seek on Order granting summary judgment in their favor on the issue of 
Claimant’s claim for penalties for the untimely filing of the application for hearing follow-
ing the Division IME.  In that regard, Respondents also seek attorney fees pursuant to § 
8-43-211(d) with regard to Claimant’s penalty claim.

 2. OAC Rule 17 authorized a party to file a motion for summary judgment 
concerning any endorsed issue for hearing.  Summary judgment is appropriate only if 
the pleadings and supporting documents demonstrate that there is no genuine issue of 
material fact and the moving party is entitled to judgment as a matter of law.  The bur-
den is  on the moving party to establish that no genuine issue of fact exists, and any 
doubts in this regard must be resolved against the moving party.  Wilson v. Marchiondo, 
124 P.3d 837 (Colo. App. 2005).  The non-moving party is entitled to all favorable infer-
ences that may be drawn from the undisputed facts.  A.C. Excavating v. Yacht Club II 
Homeowners Ass’n., Inc., 114 P.3d 682 (Colo. 2005).  However, OAC Rule 17 also pro-
vides that if “there is  a disputed issue of material fact, the objection [to the motion] must 
specifically identify the disputed issue of material fact.”

 3. Summary judgment is a drastic remedy and is not warranted unless the 
moving party demonstrates it is entitled to judgment as a matter of law.  Van Alstyne v. 
Housing Authority of Pueblo, 985 P.2d 97 (Colo. App. 1999).  All doubts as  to the exis-
tence of disputed facts must be resolved against the moving party, and the party against 
whom judgment is to entered is entitled to all favorable inferences that may be drawn 
from the facts.  Kaiser Foundation Health Plan v. Sharp, 741 P.2d 714 (Colo. App. 
1987).  If the moving party establishes that no material fact is in dispute, the burden of 
proving the existence of a factual dispute shifts to the non-moving party.  Gifford v. City 
of Colorado Springs, 815 P.2d 1008 (Colo. App. 1991).  The party opposing a Motion for 
Summary Judgment may not rest upon mere allegations or denials of the opposing 
party’s pleadings, but the opposing party’s response by affidavit or otherwise must set 
forth specific facts  showing that there is a genuine issue for hearing.  CRCP 56(e).  The 



Rules of Civil Procedure apply so long as  they are not inconsistent with OAC Rules of 
the Workers’ Compensation Act, OACRP 2.B.  The provisions of CRCP 56(e) outlining 
the duty of a party opposing a Motion for Summary Judgment are not inconsistent with 
OAC Rules or the Act.

 4. As an initial note, Claimant’s  Motion for Summary Judgment does not con-
tain a proposed Order that includes findings of fact, conclusions  of law and an order, 
and therefore, does not comply with OACRP 17.  However, this ALJ will consider the 
motion in order to avoid additional motions for summary judgment being filed in this 
case.
 
 5. Claimant argues in his Motion for Summary Judgment that a Division IME 
was held with Dr. Fry on September 16, 2008 and a DIME report was issued by Dr. Fry 
on or about October 6, 2008, which found the Claimant not at MMI.  Respondents filed 
an application for hearing on November 13, 2008.  Claimant alleges in his Motion for 
Summary Judgment that the application for hearing was mailed more than 30 days after 
the mailing of the Division IME report, and therefore was not timely pursuant to the plain 
language of § 8-42-107.2(4), CRS.

 6. Respondents rely on Ratnecht v. Kettle River Corp. & Truck Ins. Exch., 
W.C. No. 4-547-777 (June 18, 2004) for the principle that the time frame for responding 
to the Division IME results begins to run with the issuance of the Notice of Completion 
from the Division of Workers’ Compensation IME Unit.  In Ratnecht the Industrial Claim 
Appeals Office, citing an “Interpretive Bulletin” issued by the Director of the Division of 
Workers’ Compensation dated June 13, 2001, found that the Division of Workers’ Com-
pensation is required to review DIME reports for completeness to ensure the DIME re-
port is consistent with the requirements of the AMA Guides and rule concerning appor-
tionment.  Then the Division of Workers’ Compensation issues  a statement to the par-
ties  that the report has been accepted and may be considered final.  The Interpretive 
Bulletin also states  that the issuance of the Division of Workers’ Compensation’s “notice 
of completion” triggers a party’s  responsibility to request a hearing in order to dispute a 
DIME physician’s  findings of MMI and medical impairment under § 8-43-203(2)(b)(II).  
ICAP therefore determined that “the time frame for responding to the IME results  do not 
begin to run until the Division notifies the parties the IME report is complete and final.”  
In this case, the Division of Workers’ Compensation issues of Notice of “Not at MMI” on 
October 7, 2008.

 7.  Claimant appears to acknowledge in his Objection to Respondents Motion 
for Summary Judgment that there is  a question with regard to whether the findings in 
Ratnecht are limited solely to situations  where the finding of the DIME physician is that 
the Claimant has reached MMI.  As such, there is at least a question of fact of whether 
the Claimant is at MMI.  It should be noted that Dr. Fry’s DIME report could, at the very 
least, be interpreted to make a finding that the Claimant is at MMI if he does not elect to 
undergo surgery.  As such, summary judgment on this  issue is not appropriate.  Regard-
less, however, based on the holding of Ratnecht, which stands for the proposition that 
the time frame for contesting the DIME physician’s findings of MMI and impairment are 



triggered by the “notice of completion”, Respondents application for hearing, which was 
filed within 30 days of the October 7, 2008 notice from the Division of Workers’ Com-
pensation, is timely. 

 8. Respondents have also moved for summary judgment on the issue of 
penalties for the late filing of an application for hearing following the Division IME. Re-
spondents contend that the filing of the application for hearing was timely pursuant to 
the Ratnect decision, and therefore, penalties are not appropriate.  

9. Claimant maintains that pursuant to § 8-42-107.2(4), CRS, and WCRP 5-
5(F), the filing of an application for hearing must be filed within 30 days of the mailing of 
the DIME report if the DIME physician finds the Claimant to not have reached MMI.

10. In order to assess penalties under § 8-43-304(1), CRS, an ALJ must en-
gage in a two step analysis.  First, the ALJ must find that the putative wrongdoer has 
violated the Act, failed to perform a duty lawfully enjoined of failed to obey a lawful or-
der.  Allison v. Industrial Claim Appeals Office, 107 P.3d 965 (Colo. App. 2003).  Sec-
ond, if a violation is  found, the ALJ must determine whether the violation was objectively 
reasonable in the sense that it was predicated on an argument rationally based in law or 
fact.  Jiminez v. Industrial Claim Appeals Office, 107 P.3d 965 (Colo. App. 2003).

11. Blacks Law Dictionary, Fifth Edition, defines the word “fails” as “fault, neg-
ligence or refusal.”  Thus, the Industrial Claim Appeals Office has held that an insurer 
does not “fail” or refuse to perform an act, as contemplated by § 8-43-304, if its actions 
are “reasonable” based on an “objective standard.”  Brown v. Gosney & Sons, Inc., W.C. 
No. 3-104-140 (August 30, 1994).  An insurer’s actions are considered reasonable un-
der the “objective standard” if the actions are predicated on a rational argument based 
on law or evidence.  Id.  Moreover, § 8-43-304 does not impose a “strict liability” stan-
dard on parties to a workers’ compensation proceeding.  See HLJ Management Group, 
Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990).

12. In this case, Respondents reliance on the holding in Ratnecht is  reason-
able from an objective standard as it is predicated on a rational argument based in law.  
Moreover, insofar as there is already a finding above that the application for hearing 
was timely filed pursuant to the holding of Ratnecht, there is, consequently, no violation 
of  § 8-42-107.2(4), CRS or WCRP 5-5(F).  Therefore, summary judgment is appropriate 
on the issue of penalties.

13. Respondents have also requested attorney fees pursuant to § 8-43-
211(1)(d) for Claimant’s filing of an application for hearing on an issue which was  not 
ripe for adjudication at the time the request or filing was made.  However, it is unclear 
from the record whether this section of the statute was affirmatively pled by Respon-
dents in their response to Claimant’s  application for hearing.  As such, summary judg-
ment on this issue will not be considered.

II.



ORDER

Claimant’s Motion for Summary Judgment regarding the issue of the late filing of 
Respondents application for hearing is denied and dismissed without prejudice.  Re-
spondents Motion for Summary Judgment regarding the issue of penalties for the late 
filing of the application for hearing after the DIME is granted.  

DATED: 

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-724-017

ISSUES

•  Whether penalties should be imposed against Respondents for failing to pay 
benefits when due, specifically temporary total disability (TTD) benefits and mileage re-
imbursement.
•  Whether Claimant’s claims are barred by the applicable statute of limitations.
•  Claimant withdrew the issues of temporary partial disability from January 20, 
2007 through May 27, 2007, and the request for mileage reimbursement because she 
had received a recent payment from the Respondents. 

PROCEDURAL BACKGROUND

 At the outset of hearing, Claimant’s Exhibits 1-14 and 21 were admitted into evi-
dence and Respondents’ Exhibits A-I, with the exception of G, were admitted into evi-
dence. Following admission of the exhibits, Respondents moved to dismiss the penal-
ties  claims citing Claimant’s  failure to apply for hearing as to penalties within one year of 
the date that she knew of the facts giving rise to the penalties.  Claimant argued that 
she had seven years to apply for hearing pursuant to §8-43-203(2), C.R.S.  Section 8-
43-203(2), C.R.S., pertains to the failure of an insurer or employer to timely admit or 
deny liability for the workers’ compensation claim.  As found in the Findings of Fact 
herein, Claimant’s application for hearing filed in November 2008 did not specifically 
endorse whether a penalty should be imposed against Respondents for failing to timely 
admit or deny liability.  Accordingly, the Judge granted the motion to dismiss that issue, 
but only for the hearing held on March 17, 2008, due to the improper endorsement.  

The Judge permitted the Claimant to proceed on the merits of whether penalties 
should be imposed against Respondents for failing to pay TTD or TPD and mileage re-
imbursement when due.  Following Claimant’s  presentation of her case, Respondents 



renewed their motion to dismiss, which the Judge granted for the reasons set forth be-
low.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the Judge finds as fact:

1. Claimant sustained an injury on January 20, 2007.  Claimant timely reported the 
injury to her supervisor.  On February 1, 2007, Claimant saw Paul Springer, PA-C, at Ar-
bor Occupational Medicine.  Her supervisor accompanied her to the appointment.
2. Respondents filed a General Admission of Liability (GAL) on May 24, 2007. The 
GAL admitted for medical benefits and temporary total disability benefits beginning on 
May 7, 2007.  The GAL stated no position regarding TTD or temporary partial disability 
(TPD) benefits from January 20, 2007 through May 27, 2007.  
3. On June 26, 2007, Claimant wrote a letter to the DOWC wherein she objected to 
the GAL and noted her entitlement to compensation for lost wages.  Claimant requested 
a hearing as to the lost wages and as to penalties for the insurer’s failure to timely admit 
or deny liability under § 8-42-203, C.R.S.
4. On July 20, 2007, Claimant filed an Application for Hearing with the Office of Ad-
ministrative Courts and endorsed the following:  Compensability, Temporary Total Dis-
ability Benefits from 1-20-07 to 5-07-07, Penalties:  Failure to timely state a position with 
regard to liability 8-43-203, and Mileage. Hearing was continued or vacated upon 
agreement of the parties.
5. Claimant filed another Application for Hearing on November 17, 2008 and an 
Amended Application for Hearing on November 24, 2008.  The hearing held on these 
applications is the subject of this order. Both application and amended application en-
dorsed the following issues:  “TPD from 1/20/2007 through 5/27/07; Penalty for failure of 
insurer to pay benefit when due.  Section 8-43-203(2). 8-43-305. C.R.S. Rule 5(B)(5) 
Colorado Division of Workers’ Compensation Rules of Procedure.  Section 8-43-301(1), 
C.R.S.  Holliday v. Bestop 23 P3.d 700 (Colo. 2001).  TPD was due from 1/20/07.  Re-
quests for this benefit began by Claimant then pro se and continued by attorney.”  Mile-
age claim from date of injury through present.  Penalty for failure of insurer to pay com-
plete mileage benefit when due.  A short mileage check was sent with no explanation to 
claimant.  Rule 5(5)(B), Colorado Division of Workers’ Compensation Rules of Proce-
dure.  Lacen v. Spray Systems, W.C. No. 4-224-505 (ICAO, September 17, 1998)(Stu-
ber).
6. While the Amended Application for Hearing cited § 8-43-203(2), C.R.S., it noted, 
“Penalty for failure to pay benefit when due” pertaining to the TTD or TPD and “Penalty 
for failure of insurer to pay complete mileage benefit when due” obviously pertaining to 
the mileage reimbursement request.  Claimant did not state with specificity that she 
sought penalties for Respondents’ alleged failure to timely admit or deny liability pursu-
ant to § 8-43-203(2), C.R.S.  
7. Claimant responded to interrogatories propounded by the Respondents in De-
cember 2008 in preparation for the hearing held on March 17, 2009.  Claimant indicated 
in her responses that she was pursuing penalties for Respondents’ failure to pay the 



TPD and mileage reimbursement.  She did not indicate that she was seeking penalties 
for failure to timely admit or deny liability.  
8. Claimant’s initial application filed in June 2007 did not seek penalties for failing to 
pay TTD, TPD or mileage reimbursement.   It only requested penalties for Respondents’ 
alleged failure to timely admit or deny liability.    
9. On June 20, 2007, Claimant wrote to claims adjuster, S.S., regarding mileage re-
imbursement requests and temporary disability benefits.  Claimant continued to request 
mileage reimbursement and temporary disability benefits for many months beginning in 
June 2007.  As such, Claimant knew or should have known of the conduct that gave rise 
to the penalties claim as early as June 2007 and continuing through November 9, 2007 
(See Claimant’s Exhibit 11, reflecting mileage reimbursement requests for travel through 
November 9, 2007).  Claimant, however, did not apply for penalties as to these issues 
until November 17, 2008.
10. Claimant failed to apply for hearing within one year of the date she knew or rea-
sonably should have known of the facts (Respondents’ alleged failure to timely pay 
mileage reimbursement and TTD or TPD for the period of January 20, 2007 through 
May 27, 2007) giving rise to possible penalties.  
11. In the November 25, 2008 amended application for hearing, Claimant did not 
properly endorse the issue of whether penalties should be imposed for Respondents 
alleged failure to timely admit or deny liability for her workers’ compensation injury.  

CONCLUSIONS OF LAW

1. Section 8-43-304, C.R.S., governs when penalties may be imposed in a workers’ 
compensation matter and provides in relevant part, that any employer or insurer:

who violates any provision of [the Workers’ Compensation 
Act], or does any act prohibited thereby, or fails or refuses to 
perform any duty lawfully enjoined within the time prescribed 
by the director or panel…, or fails, neglects, or refuses to 
obey and lawful order…, shall be subject to … a fine of not 
more than five hundred dollars per day for each such of-
fense.

2. In any application for hearing for penalties, the applicant shall state with specific-
ity the grounds on which the penalty is being asserted.  Section 8-43-304(4), C.R.S.  As 
found, Claimant did not state with specificity in her Amended Application for Hearing 
filed on November 25, 2008, that she sought imposition of penalties for Respondents’ 
alleged failure to timely admit or deny liability pursuant to § 8-43-203(2), C.R.S. Thus, 
the hearing held on March 17, 2009 did not determine the merits of that issue.

3. A request for penalties shall be filed with the director or administrative law judge 
within one year after the date that the requesting party first knew or reasonably should 
have known the facts giving rise to a possible penalty.  Section 8-43-304(5), C.R.S.  
See also Spracklin v. Indus. Claim Appeals Office, 66 P.3d 176 (Colo. App. 2002).  
Claimant knew that she had claimed, but had not received, temporary disability benefits 
or mileage reimbursement as early as June 2007.  Claimant, however, did not file an 



application for hearing seeking penalties as to those two issues until November 17, 
2008, at the earliest.  Claimant’s earlier application filed in June 2007 did not endorse 
penalties for Respondents’ alleged failure to pay benefits when due rather it only sought 
penalties for Respondents’ alleged failure to timely admit or deny liability for the claim.  

4. Under § 8-43-203, penalties may be imposed against an insurer or employer for 
failing to admit or deny liability within 20 days after a report of injury is filed with the Di-
vision of Workers’ Compensation.  As Claimant correctly pointed out, a claim for penal-
ties under this section may be filed within seven years of the alleged violation.   Claim-
ant, however, did not present this issue in her Amended Application for Hearing filed on 
November 25, 2008. Accordingly, the Judge dismissed the issue without prejudice for 
the purposes of the hearing held on March 17, 2008, and makes no determination 
herein as to the merits of that issue.  

ORDER

 It is therefore ordered that:

1. Claimant’s request for penalties regarding Respondents’ alleged failure to timely 
reimburse Claimant for mileage expenses incurred through November 9, 2007, is 
hereby denied and dismissed.  
2. Claimant’s request for penalties regarding Respondents’ alleged failure to timely 
pay TTD or TPD from January 20, 2007 through May 27, 2007, is hereby denied and 
dismissed.
3. The issue of whether penalties should be imposed for Respondents’ alleged fail-
ure to timely admit or deny liability for Claimant’s workers’ compensation claim was not 
properly endorsed for the hearing held on March 17, 2008.  
4. All matters not determined herein are reserved for future determination.

DATED:  April 8, 2009

Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-768-591

ISSUES

The issues for determination are: (1) Compensability; (2) Medical Benefits; and 
(3) Temporary Total Disability (TTD) Benefits commencing September 7, 2008, and on-
going.  Respondents raised the affirmative defenses of responsible for termination and 
Section 8-42-112(1)(d), C.R.S.  The parties stipulated at hearing to an average weekly 
wage (AWW) in the amount of $369.80.  



FINDINGS OF FACT

1. Prior to the injury in this claim, Claimant injured his low back in a motor vehicle 
accident in 2003. Claimant was given an 18% whole person rating on August 29, 2003.  
Claimant complained of right leg pain in September and October 2006.  On December 
27, 2006, Claimant sustained a low back injury while working for a previous employer. 
Claimant continued to treat with Dr. Myhra into January 2007 for low back pain and right 
leg pain.  

2. In March of 2007, Claimant underwent an independent medical examination to 
determine whether Claimant’s continued need for treatment was a result of the 2003 
motor vehicle accident.  During this medical examination, it was reported that during the 
Fall of 2004 and in early 2005, Claimant sustained a work-related injury while lifting.  
There is no physical record of this injury.  Claimant was then working for a logging com-
pany. The evaluating physician, Dr. Masteller, determined that Claimant’s symptoms 
were related to the work-related injury occurring in December 2006.  Claimant was seen 
by Dr. Christian Updike on June 26, 2007, for determination of causality of the Decem-
ber 2006 injury.  Claimant denied a history of back problems.  Claimant was prescribed 
Advil and Flexeril.  

3. Claimant returned to Dr. Updike on September 6, 2007. Claimant reported he 
had been sent to an independent medical examination demanded by the insurance 
company. Claimant also reported flare-ups lasting for two to three days during which 
time he was miserable.  Claimant told Dr. Updike that he was applying for a new job as 
a supervisor for Employer.  Claimant indicated he would be working outside and that he 
would not be handling bags on a continuous basis. Dr. Updike indicated that Claimant 
was seen for a one-time evaluation and that the claim was never officially opened or ac-
cepted by the insurance company.  The doctor prescribed Advil and Biofreeze.  Dr. Up-
dike specifically referenced a discussion concerning Claimant’s future job selections.  
Claimant described his potential job at Employer as mostly driving a luggage cart and 
shuttling misplaced bags.  Claimant reported that he would only occasionally be han-
dling bags.  Dr. Updike opined that this was a reasonable fit and that occasional lifting 
and exercise would strengthen and maintain Claimant’s body core.  The doctor noted 
that it was specifically recommended that Claimant not seek jobs that have constant lift-
ing, given his age and resolving problems with his back.  The doctor prescribed six 
months of Advil, six months of Biofreeze, and six chiropractic visits.  The doctor stated 
that Claimant was at maximum medical improvement.  The doctor noted that Claimant 
would be entitled to consultation with a physiatrist for evaluation of an impairment rating, 
though impairment might be minimal based primarily on loss of range of motion. Claim-
ant returned to see Dr. Updike on September 20, 2007, for the December 27, 2006, in-
jury.  Dr. Updike noted that Claimant had two flare-ups in the previous three months, 
and that Claimant was in the midst of a flare-up that began over the weekend on Sep-
tember 20, 2007.  Claimant described his pain as being 6 to 7 out of 10 over the week-
end and 5 out of 10 on the date of the evaluation.  Claimant reported financial distress 
because of being off work and being unable to pay for his prior medical care.  The doc-
tor prescribed Ibuprofen and anticipated a small impairment rating.  



4. Claimant began employment for Employer as a ramp agent in August 2007. The 
September 6 and 20, 2007, medical reports of Dr. Updike do not indicate that Claimant 
revealed to the doctor that he was working as a ramp agent and was required to lift 50 
pounds frequently and 100 pounds occasionally. 

5. Claimant settled his claim with a previous employer on November 1, 2007.  

6. Claimant testified he filled out emergency medical information consistent with his 
application for employment with Employer on July 31, 2007.  He testified that he 
checked the box marked “no” for questions requesting information regarding whether he 
had any injury or injuries on the job, whether he had other injuries or illnesses not on the 
job, and that he had not been diagnosed as having any illness or injury for which he was 
not seeking treatment at the time. However, medical records reveal that Claimant had a 
motor vehicle accident in 2003 and a work-related injury in December 2006.  Claimant 
was seeing a chiropractor in July 2007 and Dr. Updike through September 2007.  The 
medical records of Dr. Updike reveal that Claimant did not indicate that he had a previ-
ous motor vehicle accident, nor did Claimant report to Dr. Updike that he was working 
as a ramp agent in August 2007.

7. Claimant’s job as a ramp agent required him to lift 70 to 100 pounds throughout 
the day. Flak, Claimant’s supervisor, had no idea that Claimant had a previous  back in-
jury. Claimant willfully mislead Employer concerning his physical ability to perform the 
job.

8. On January 5, 2008, Claimant was lifting an unusually large number of bags for 
Employer.  The strap of one bag caught as Claimant twisted to put the bag on a cart.  
Claimant felt pain in his back.  The pain did not radiate.  The back pain worsened after 
the accident.  The injury was a result of the physical ability about which Claimant willfully 
mislead Employer,
9. On January 7, 2008, two days later, Claimant was evaluated by the company 
physician at HealthOne Occupation.  Claimant correctly advised the physician that his 
previous work injuries included a fall that had resolved without impairment and  a light-
ning strike.  Claimant was diagnosed on January 7, 2008, with a lumbosacral strain. He 
was placed on restrictions and prescribed narcotic medications.  
10. Dr. Parsons at HealthOne treated Claimant’s lumbosacral strain.  She referred 
Claimant to a chiropractor.  Claimant continued to work full duty. Claimant’s condition 
improved.  On March 24, 2008, Claimant reported to Dr. Parsons that he was doing 
much better and had minimal to no pain.  In her “Discharge Summary”, Dr. Parsons 
stated that Claimant’s lumbosacral strain had resolved. Claimant was released at full 
duty.  This opinion of Dr. Parsons is credible and persuasive. 
11. Claimant sought care from Dr. Kistler at Healthone on April 24, 2008.  He stated 
that his pain in his low back had increased without any particular reason.  
12. Dr. Parsons examined Claimant on April 30, 2008, and noted that Claimant now 
had pain down into his right leg with some numbness and tingling. Dr. Parsons’ as-
sessment was still lumbosacral strain. Claimant was referred for an MRI.  Claimant con-



tinued treatment at HealthOne until medical care was transferred to Samuel Chan, 
M.D., on May 8, 2008.
13. An MRI on May 8, 2008, showed multi-level degenerative disk bulges contracting 
nerve roots. Claimant was examined by Dr. Chan on May 27, 2008, who noted that the 
MRI showed multilevel spondylosis.  Dr. Chan treated Claimant with injections. On June 
10, 2008, Dr. Chan stated that, “I feel that this is a pre-existing condition that was exac-
erbated by his job injury and our plan is to return the patient back to baseline.”  On July 
8, 2008, Dr. Chan noted that Claimant’s pain complaint was “0/10.” He stated that the 
exacerbation was temporary, without any permanent impairment.  
14. Claimant sought additional care from Dr. Chan on July 24, 2008.  Claimant stated 
that as he returned to work his pain had slowly returned.  Dr. Chan stated that Claimant 
might not be able to continue his work, but that it was more a fit-for-duty issue rather 
that restrictions due to an injury.  Dr. Chan treated Claimant with another injection and 
referred Claimant to Dr. Reiss.  On August 21, 2008, Dr. Chan reaffirmed that, “I do feel 
that the patient’s current complaint is an exacerbation of his preexisting condition and it 
should be treated.” 
15. Claimant was first examined by Dr. Reiss on August 13, 2008.  He recommended 
a laminotomy and decompression at L4-5 for the buttock and leg pain.  He stated that 
the back pain was not a surgical problem.  
16. Flak, Claimant’s supervisor, credibly testified that Claimant was on limited duty 
beginning in the Summer of 2008 and ongoing.  Prior to September 6, 2008, Claimant 
had not missed any time from work.  On September 6, 2008, Claimant and Flak met 
with Amanda, another supervisor.  At that first meeting there was discussion on whether 
Claimant’s current back problems were work-related or non-work-related.  At the second 
conversation that occurred on September 7, 2008, between Claimant, Flak, and 
Amanda, it was discussed that, if Claimant’s injury was not accepted as an on-the-job 
injury, that Claimant would have to apply for medical leave of absence.  Flak credibly 
testified that if Claimant submitted and was approved for a medical leave of absence, 
which is a form used for a non-work-related injuries, Claimant had no obligation to call in 
when missing time from work.  On September 9, 2008, at Employer’s direction, Claim-
ant submitted a request for a medical leave of absence.  The Human Resource contact 
for Employer testified that she never contacted Claimant after receiving Claimant’s re-
quest.  
17. On September 22, 2008, Claimant was terminated for no call/no shows that oc-
curred after September 7, 2008.  The termination notice specifically sets forth “Your last 
working date was September 7, 2008, and you have missed 2 shifts without contacting 
us.”  Claimant filed for and received unemployment benefits.  
18. The Human Resource Manager for Employer who handles all of the Employer’s 
claims indicates she did not recall calling Claimant after receiving his medical leave 
form.  Flak testified that Claimant worked without restrictions until his injury of January 
5, 2008.  Claimant was back at full duty and was on restrictions as of the events of Sep-
tember 7, 2008.  Flak indicated that, after the events of September 7, 2008, he no 
longer had any input in the claim and was not involved with the decision to terminate 
Claimant’s employment. 
19. On October 13, 2008, Dr. Reiss stated. “Re-reviewing his MRI, he definitely has 
lateral recess stenosis at L4-L5 off to the right, thickening of the facets, and bulging of 



that disc.  The surgery that we were discussing before would be simply a decompres-
sion and I think that is what he needs.  The L3-L4 level is definitely much less, so we 
are looking at doing a laminotomy decompression, L4-L5 on the right, with the use of a 
microscope.”  The surgery was scheduled for November 3, 2008.  That surgery never 
occurred as Respondents denied the claim in late October 2008.  
20. Hugh McPhearson, M.D., examined Claimant.  Dr. McPhearson issued his first 
report on November 12, 2008.  In that report, Dr. McPhearson reviewed an MRI dated 
May 6, 2008, and stated, “I was also able to review an MRI scan from July 22, 2004, 
done at Advanced Medical Imaging.  The sagittal views show a similar pattern of mild 
multilevel degenerative disc disease through the lumbar spine, with the exception per-
haps at L3-L4.  The axial images at L4-5 show less of a spur on the right lateral recess, 
and certainly there is no evidence of significant disc herniation at that level.  The adja-
cent segments appear to be intact.  There is evidence of an annular tear, however, L2-3, 
primarily on the left side.“
21. Dr. McPhearson’s original opinion following his evaluation on November 12, 
2008, was: “I believe the recommendation is for lumbar decompression at L4-5 with de-
compression of the lateral recess.  He certainly has this diagnosis.  The diagnosis was 
not present on the 2004 MRI scan, so it does not stem from the injury suffered in the 
motor vehicle accident.  If there is a subsequent accident then I would be happy to ad-
dress this concern.  Otherwise, in the absence of contravening factors it would appear 
that the injury at [Employer] initiated the symptoms that required surgical intervention. It 
is reasonable and appropriate.” Dr. McPhearson concluded that: “[Claimant] certainly 
has a degenerative component to his symptoms, but it was not symptomatic until he 
had the work-related injury. Apportioning out a previous employer and injury would re-
quire documentation of that injury.” Dr. McPhearson did request additional medical re-
cords.  
22. On December 17, 2008, Dr. McPhearson issued an Addendum to his November 
12, 2008, report.  That Addendum in pertinent part set forth on the bottom:

The only MRI scan I had an opportunity to review was 7/22/2004.  I pre-
sume there is a newer MRI scan and I would need to have access to it.

I cannot complete my full report until I receive the MRI scan that was done 
after his date of injury for Frontier Airlines. . .

It would appear that the MRI scan dated 5/6/2008, I have not had the op-
portunity to review it.

Currently it would appear that the patient was not symptomatic in the 
month preceding his work injury but certainly was within the twelve months 
prior.

23. Dr. McPhearson’s Addendum of December 17, 2008, is in error as he had previ-
ously reviewed the MRIs as set forth in his original November 12, 2008, report.  
24. Dr. McPhearson issued another report on February 2, 2009, amending his No-
vember 12, 2008, and December 17, 2008, reports.  Of note, Dr. McPhearson, when 
requested as to what surgery Dr. Reiss was performing, stated, “I am not familiar with 



what surgery is being recommended, I do not have that information.” This statement is 
in direct contradiction to Dr. McPhearson’s original report of November 12, 2008, where 
stated that, “I believe the recommendation is for a lumbar decompression at L4-5 with 
decompression of the lateral recess.”
25. Dr. McPhearson, in his report of February 2, 2009, stated that the MRI results 
from May 6, 2008, were not available to him at the time of the original Independent 
Medical Evaluation of November 12, 2008.  At hearing, Dr. McPhearson could not pro-
vide an explanation as to why he made the statement he did not have the MRI when, in 
fact, it was in his possession on November 12, 2008.
26. Dr. McPhearson concluded his third and last report by stating that: “Of course, 
overall, I would consider that [Claimant] had an exacerbation of underlying pre-existing 
disease.  He has received reasonable and appropriate treatment for that.” This opinion 
of Dr. McPhearson is credible and persuasive, despite his misstatements in some ear-
lier reports.
27. Claimant desires the surgery recommended by Dr. Reiss.    
28. Dr. McPhearson testified at hearing that the surgery recommended by Dr. Reiss 
was reasonable and necessary, but he did not feel it was related to Claimant’s industrial 
injury of January 5, 2008.  This opinion of Dr. McPhearson is credible and persuasive.  

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation.  Section 8-40-102(1), 
C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its mer-
its.  Section 8-43-201, C.R.S.
2. Claimant had a pre-existing back condition when he began working for Employer 
in the Summer of 2007.  On January 5, 2008, Claimant was lifting an unusually large 
number of bags for Employer.  The strap of one bag caught as Claimant twisted to put 
the bag on a cart.  Claimant felt pain in his back.  The pain did not radiate.  Claimant 
sought treatment. Dr. Julie Parsons diagnosed a lumbosacral strain.  Claimant has es-
tablished by a preponderance of the evidence that he aggravated his pre-existing condi-
tion in the course and scope of his employment.  The claim is compensable. 
3. Insurer is liable for the care an injured worker receives that is reasonably needed 
to cure and relieve the injured worker from the effects of the compensable injury.  Sec-
tion 8-42-101(1), C.R.S.  
4. Dr. Parsons treated Claimant’s lumbosacral strain.  She referred Claimant to a 
chiropractor.  Claimant continued to work full duty. Claimant’s condition improved.  On 
March 24, 2008, Claimant reported to Dr. Parsons that he was doing much better and 
had minimal to no pain.  In her “Discharge Summary”, Dr. Parsons stated that Claim-
ant’s lumbosacral strain had resolved. Claimant has established by a preponderance of 



the evidence that the treatment he received from January 5, 2008, through March 24, 
2008, was reasonably needed to cure and relieve him from the effects of the compen-
sable injury.  Insurer is liable for the costs of such care, in amounts not to exceed the 
Division of Workers’ Compensation fee schedule.  Section 8-42-101(3), C.R.S. 
5. Dr. McPherson testified credibly that the need for the recommended surgery 
comes from Claimant’s pre-existing condition and not from the January 2008 injury.  
Claimant has failed to establish by a preponderance of the evidence that his treatment 
after March 2008 was reasonably needed to cure and relieve him from the effects of the 
January 2008 injury.  Insurer is not liable for medical expenses after March 24, 2008.  
6. To establish entitlement to temporary disability benefits, an injured worker must 
prove that the industrial injury, or occupational disease, has caused a “disability,” and 
that he suffered a wage loss that “to some degree” is the result of the industrial disabil-
ity.  Section 8-42-103(1), C.R.S; PDM Molding, Inc. v. Stanburg, 898 P.2d 542, 546 
(Colo. 1995).  
7. Claimant requests temporary disability benefits commencing in September 2008.  
Claimant has not established that his disability in September 2008 was the result of a 
disability from the compensable injury in January 2008.  Claimant’s request for tempo-
rary disability benefits is denied. 
8. Respondents argue that they are not responsible for Claimant’s wage loss due to 
his failure to call in or show up for work following the events of September 7, 2008.  Re-
spondents bear the burden of proving that Claimant was responsible for termination to 
trigger the application of Section 8-42-105(4) or Section 8-42-103(1)(g), C.R.S; CCIA v. 
Industrial Claim Appeals Office, 18 P.3d 790 (Colo.App. 2000). To show that Claimant 
was responsible for termination, Respondents must show, by a preponderance of the 
evidence, that Claimant committed a volitional act, or exercised control over his termina-
tion, in light of the totality of the circumstances.  See Colorado Springs Disposal v. In-
dustrial Claim Appeals Office, 58 P.3d 1061 (Colo.App. 2002); Padilla v. Digital Equip-
ment, 902 P.2d 414 (Colo.App. 1994). An employee is responsible for termination only if 
the employee precipitated the employment termination by a volitional act that the em-
ployee would reasonably expect to result in a loss of employment.  See Patchek v. 
Colorado Department of Public Safety, WC No. 4-432-301 (ICAO, September 27, 2001). 
 The fact that an employer discharged an employee, even in accordance with the 
employer’s policy, does not establish that a Claimant acted volitionally, or exercised 
control over the circumstances of termination.  See Gonzales v. Industrial Commission, 
740 P.2d 999 (Colo. 1987); Goddard v. EG&G Rocky Flats, Inc., 888 P.2d 369 
(Colo.App. 1994).
9. Claimant was terminated for no call/no show.  Claimant’s supervisor credibly tes-
tified that an individual under medical leave was not required to call in.  There is no evi-
dence in the record that Claimant was advised of the obligation to call in when he was 
on medical leave.  Additionally, the ALJ places great weight on Claimant’s supervisor’s 
testimony that Claimant did not miss time from work prior to September 7, 2008.  There 
were two meetings between Claimant’s supervisor, and another supervisor as to 
whether Claimant’s need for light duty was related to his workers’ compensation injury 
or a non-workers’ compensation injury.  Claimant was not permitted to return to work 
after September 7, 2008.  The evidence is that Claimant did not undertake a volitional 
act that would have made him responsible for his termination. The Respondents have 



not satisfied their requirement to establish that Claimant is responsible for his termina-
tion.  
10. When an employee willfully misleads an employer concerning the employee’s 
physical ability to perform the job and the employee is subsequently injured on the job 
as a result of the physical ability about which the employee willfully mislead the em-
ployer, a 50% reduction in compensation is appropriate.  Section 8-42-112(1)(d), C.R.S. 
11. Claimant provided information to Employer subsequent to being offered a job.  
Claimant represented that he had no prior injuries, automobile or otherwise, for which 
he was seeking treatment or for which he had sought treatment in the past.  Claimant 
testified that he filled this document out and that he checked the boxes as indicated in 
Respondents’ Hearing Submission O.  He testified that he recognized his signature and 
that the document was signed on July 31, 2007. Claimant’s supervisor testified that he 
had no idea that Claimant had a previous back injury and that Claimant’s job was one 
that required him to lift 70 to 100 pounds all the time.   It is clear from Dr. Updike’s report 
dated September 6, 2007, that Claimant represented that he was applying for a new job 
as supervisor at Employer and that he would not be handling bags on a continuous ba-
sis. Claimant was already working as a ramp agent for Employer at the time he repre-
sented that he would be a supervisor and would not be handling bags on a continuous 
basis.  Dr. McPherson testified that Claimant did not reveal to him the details of the in-
jury that occurred in December 2006. Rather he obtained that information from ques-
tions posed to him.  Medical records clearly establish that Claimant did in fact have a 
motor vehicle accident and that even in 2007 he was receiving treatment for that motor 
vehicle accident through Dr. Myhra and inquiries were made regarding the ongoing re-
latedness of that treatment to the original motor vehicle accident.  In addition, the evi-
dence demonstrates that Claimant had a preexisting back injury in December 2006, 
which he did not reveal. Claimant did not report that he already had a job as a ramp 
agent handling baggage on a consistent basis, when Dr. Updike released Claimant.  
12. The evidence establishes that Claimant willfully mislead Employer by not disclos-
ing the prior injury when he applied for the position.  Claimant’s subsequent need for 
treatment on the job was a result of the physical ability about which Claimant willfully 
mislead Employer.  Dr. Chan indicated that, from a fitness for duty perspective, Claimant 
was unfit to perform the job as baggage handler based upon his preexisting condition.  
In addition, Dr. Updike commented that Claimant reported that he would occasionally be 
handling bags and that occasional lifting and exercise would strengthen Claimant’s body 
core.  However, it is noted that the doctor specifically recommended that Claimant not 
seek jobs that have constant lifting given his age and his resolving problems with his 
back.  The doctor further indicated he did not give restrictions because the evaluation 
was a one-time only evaluation.  Furthermore, it is clear from the reports of Dr. Updike 
that permanent impairment was anticipated at the time Claimant was released.  How-
ever, Claimant testified that he thereafter settled his claim in November of 2007.  Insurer 
has established that Section 8-42-112(1)(d), C.R.S., applies in this claim. 
13. Issues not determined by this order are reserved. 

ORDER

 It is therefore ordered that:



1. Insurer is liable for the medical care Claimant received on January 5, 2008, 
through March 24, 2008, for the compensable injury. 
2. Claimant’s request for medical benefits after March 24, 2008, to the date of the 
hearing is denied. 
3. Claimant’s request for temporary disability benefits from September 2008 to the 
date of the hearing is denied. 
4. All matters not determined herein are reserved for future determination.

DATED:  April 8, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-701-019

ISSUES

¬ Did claimant prove by a preponderance of the evidence that another surgery to 
revise/salvage the January 9, 2007, fusion-surgery is reasonable and necessary to cure 
and relieve the effects of his work-related injury?
¬ Did claimant prove by a preponderance of the evidence that treatment of his 
Non-Hodgkins Lymphoma disease is reasonable and necessary to cure and relieve the 
effects of his work-related injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

Employer operated a custom homebuilder business.  Claimant's date of birth is 
December 1, 1971; his age at the time of hearing was  37 years.  Claimant worked for 
employer as a punch-list-man, performing warranty work and associated minor repairs.  
Claimant sustained an admitted injury on September 5, 2006, while moving an armoire 
to fix a squeaky floor.  

The following history of claimant’s  injury and initial symptoms is based upon the 
medical records:  While moving the armoire, claimant noted a strain to his upper back, 
with soreness  and burning around the right scapular region.  The burning sensation 
spread to his right arm some 30 to 45 minutes later.  Claimant thought he might be ex-
periencing a heart attack.  Some 2-3 hours after the incident, claimant experienced a 
similar numb sensation in his right leg.  Because he had 2 prior workers’ compensation 
claims while working for employer, claimant waited until Saturday, September 8, 2006, 
to report his injury to employer.  



J. Tashof Bernton, M.D., is  the authorized treating physician providing primary 
care for claimant’s injury.  At respondents’ request, Henry J. Roth, M.D., performed an 
independent medical examination (IME) of claimant on November 28, 2006, and on No-
vember 24, 2008.  On January 9, 2007, Neurosurgeon John Oro, M.D., performed sur-
gery upon claimant’s  cervical spine: A 3-level decompression and fusion with mechani-
cal fixation at the C4-5, C5-6, and C6-7 levels.  Orthopedic Spine Surgeon Henry S. Fa-
bian, Jr., M.D., initially evaluated claimant on September 15, 2008, and later recom-
mended a revision/salvage surgery of the 3-level fusion site.  JoAnne Vigilio, M.D., 
treats claimant’s Non-Hodgkins Lymphoma disease, which physicians discovered in the 
fall of 2008.  By report of October 20, 2008, Neurosurgeon James Ogsbury, M.D., per-
formed a record review of claimant’s treatment in response to Dr. Fabian’s surgical rec-
ommendation.  At claimant’s request, Orthopedic Surgeon Brian E.H. Reiss, M.D., per-
formed an IME of claimant on November 26, 2008, to give his opinion regarding the 
reasonableness of another surgery.

Prior to the January 9, 2007, surgery, claimant underwent a psychological as-
sessment by Suzanne Kenneally, PsyD., to determine whether claimant was a surgical 
candidate.  Dr. Kenneally evaluated claimant and had him undergo psychological testing 
on October 11, 2006.  Psychological testing suggested a diagnosis of Bipolar disorder, 
manic phase, which Dr. Kenneally felt was consistent with claimant’s  presentation.  Dr. 
Kenneally wrote:

Of note, despite [claimant’s] report of being scheduled for tri-level back 
surgery in the near future, he was able to sit comfortably for 90 minutes 
with no observable pain behavior.

****

There was evidence on testing of [claimant’s] translation of psychological 
distress into functional deficits  and heightened pain sensitivity and symp-
tom report.  [Claimant] should be considered a very poor surgical risk 
….

(Emphasis  added).  Dr. Kenneally recommended that all physicians obtain objective 
confirmation before believing claimant’s subjective pain symptoms and complaints.  In 
light of Dr. Kenneally’s findings and his own examination findings, Dr. Roth recom-
mended against the January 9, 2007, surgery.

The January 9, 2007, surgery by Dr. Oro involved removal of disk material and 
decompression of the spinal cord and nerve roots at those levels.  Although claimant 
testified that his  symptoms initially improved following surgery, the Judge credits the 
medical record in finding claimant’s  testimony unreliable.  In spite of surgery, claimant 
continued to complain of substantially the same unchanged, vague, and diffuse symp-
toms.  Claimant’s  chronic, 14-year history of smoking cigarettes has complicated his  re-
covery.         



In September of 2008, Dr. Fabian referred claimant for additional magnetic reso-
nance imaging (MRI) scanning of his cervical spine, which showed a growth represent-
ing a finding of Non-Hodgkins Lymphoma.  Dr. Fabian referred claimant to his personal 
care physician for treatment of the lymphoma.  Dr. Vigilio is treating the lymphoma dis-
ease.  

Dr. Fabian diagnosed pseudarthrosis (false joint) of the levels surgically treated 
by Dr. Oro.  In response to a letter from claimant’s counsel in October of 2008, Dr. Fa-
bian wrote that he recommended a posterior cervical fusion of the C3 through C6 levels. 
It is clear from his testimony that Dr. Fabian recommends what he terms surgical sal-
vage or revision of the fusion at the same levels Dr. Oro attempted to fuse.  Dr. Fabian 
theorizes that he can produce a better result than Dr. Oro, with resulting solid fusion, by 
using autograft bone material from claimant’s body.  Dr. Fabian explained that, because 
claimant is a chronic smoker, autograft bone material is more likely to graft into a fusion 
because claimant’s body is less likely to reject it.  

Dr. Fabian explained that smoking adversely affects  the ability of the body to de-
velop bone material to form a solid fusion:

The problem with smoking is that the active ingredient … is  nicotine.  That 
is  a know agonist of the disease to veins and arteries  which causes them 
to constrict.

****

The problem with fusions is that there’s a process  of new genesis or angi-
ogenesis.  

****

That’s a process where you place bone graft someplace new, venules and 
capillaries need to grow into that site to support it with oxygen, proteins, 
and water.  [If nicotine blocks] angiogenesis  in an attempted procedure of 
… bone grafting, it will not heal ….

So there have been studies that have shown that this  ingredient of nico-
tine adversely affects our body to grow bone.

Dr. Fabian explained why he believes  claimant’s fusion surgery resulted in pseudarthro-
sis:

I’m of the opinion that aside from his smoking, the lack of autograft, that 
the lymphoma adversely affected the potential for him to heal his anterior 
fusion.

Dr. Fabian agreed with the other physicians that claimant’s lymphoma is  totally unre-
lated to his work injury and must be treated before he has a reasonable chance of a 



successful revision surgery.  Dr. Fabian stated that revision surgery is  not an immediate 
need in claimant’s case and that the priority should be resolving his lymphoma.

In his October 20, 2008, report, Dr. Ogsbury disagrees with Dr. Fabian’s surgical 
recommendation.  According to Dr. Ogsbury, most examining physicians describe 
claimant’s complaints  primarily as  axial (mainly involving neck and shoulder pain), as 
opposed to radicular pain that might otherwise indicate spinal cord or nerve caused 
pain.  Dr. Ogsbury noted that Dr. Oro initially suspected that claimant’s  post-surgical 
pain generator might be the level below the fusion (C7-T1), but diskogram and CT 
evaluations ruled out that level as a pain generator.  Dr. Ogsbury found no evidence of 
neurologic abnormality.  Dr. Ogsbury opined:

[G]iven that two excellent spine surgeons have strongly differed as to the 
nature of further surgery and given that an excellent pain manager [Dr. 
Bernton] has recommended that no further surgery be performed at all; 
given the low odds he estimated for the surgery, it is  my impression that I 
would have to agree with [Dr. Bernton] that the chances of further surgery 
at this point are not very great.  

Dr. Ogsbury remained unconvinced that claimant’s  pain generator involved the 3-level 
fusion site.

Based upon his view of claimant’s  development of symptoms after the fusion 
surgery by Dr. Oro, Dr. Fabian stated that claimant’s history of symptoms after surgery 
fit a classic pattern for patients who develop pseudarthrosis:

[Claimant has] followed the typical pattern of someone who had partial or 
fairly good response to the cervical fusion over the first three to five 
months and the started developing a recurrence of symptoms.

Dr. Fabian stated that typical recurrence of symptoms involves increasing axial pain fo-
cused in the neck itself, referred pain into the upper shoulder girdle, or numbness in the 
same pattern distribution as before the surgery.  Crediting Dr. Roth’s  testimony, Dr. Fa-
bian’s view of claimant’s symptoms post-surgery is contrary to the weight of the medical 
records.  

Dr. Fabian agreed that he would not recommend surgical revision of a pseudar-
throsis where the patient is  asymptomatic or experiencing a low level of symptoms.  Dr. 
Fabian explained the basis for his surgical recommendation:

[F]or lack of any other imaging studies pointing to anything else, the 
clinical history and the timing of such, I would say that this patient is a very 
high likelihood that his pain generation was coming at least to some 
extent from a pseudarthrosis.

The Judge finds equivocal Dr. Fabian’s  statement that there’s a high likelihood that “to 
some extent” the pseudarthrosis is a pain generator.  This statement is more specula-



tive than probable.  When weighed against the medical opinions of other treating and 
examining physicians, the Judge is  unpersuaded by Dr. Fabian’s testimony that the 
psuedarthrosis might be claimant’s pain generator.  

Dr. Fabian stated that he relies upon clinical history and exam findings rather 
than imaging studies to determine stability of the vertebral segments following fusion 
surgery:

[W]e talk about views in flexion and extension in plain radiographs.  We 
talk about MRIs and seeing consolidation through the vertebral bodies.  
We talk about CT scans.  All of these modalities are notoriously inaccurate 
for determining pseudarthrosis.  We have no consensus in the spine 
community as how to determine these things.  We go basically by clinical 
history and clinical exam findings more than anything else.

Dr. Fabian does not expect the revision surgery to improve claimant’s symptoms such 
that he is pain-free.  Dr. Fabian instead anticipates a good result for claimant would be 
to relieve his pain by 30% to 50%.  Dr. Fabian explained:

I think [claimant] is going to require just based on all the other issues he’s 
dealing with and the psychosocial overlay issues, he’s going to need some 
component of chronic pain management going forward.  And it may take 
him quite some time to dramatically reduce his narcotic load.  He may … 
need to be on a pain contract at least for a year to 18 month (sic) as part 
of his rehab from any proposed operation.

Dr. Fabian expects the revision surgery to relieve claimant’s mechanical pain from the 
pseudarthrosis  and to improve his  function.  When weighed against the medical opin-
ions of other treating and examining physicians, the Judge is unpersuaded that Dr. Fa-
bian’s belief that he can relieve claimant’s pain by 30% to 50% is  either medically prob-
able or reasonable.  

At respondents’ request, Radiologist Charles Seibert, M.D., performed an exten-
sive review of claimant’s medical records and numerous imaging studies to give his 
opinion whether the fusion surgery succeeded in stabilizing motion of the vertebral 
segments.  Dr. Seibert reviewed numerous dynamic radiographs, CT scans, and MRI 
scans of claimant’s cervical spine, including post-operative MRI scans taken on Febru-
ary 27, 2007, April 10, 2007, and September 23, 2008.  

Crediting Dr. Seibert’s opinion, the goal of claimant’s surgery was to prevent ab-
normal motion of the involved vertebral segments by promoting bone growth to bridge 
the spaces between the vertebrae.  Dr. Seibert thus defines “fusion” as:

[N]o evidence of abnormal motion, no radiographic lucency, and there is 
evidence of … bony bridging over the intended fusion operative site.



Crediting Dr. Seibert’s medical opinion, the surgery resulted in a pseudarthrosis, lacking 
the desired formation of a bony fusion.  The surgery however produced a fibrous  union, 
meaning that it resulted in stability of the involved vertebral segments, where there is no 
radiographic evidence of abnormal motion of the segments.  Dr. Seibert reported:

[T]here is  only minimal motion at two levels, C4-5 and C6-7, but, the third 
level, C5-6, appears “stable.”  Also, as shown on the postoperative MRIs, 
there is  no impingement on the cord or nerve root elements; additionally, a 
pain generator has not been identified in the cervical spine and the 
mere presence of non-union with minimal motion is not necessarily 
an indication that the non-union is a pain generator nor … an indica-
tion for additional surgery ….

(Emphasis  added).  Dr. Seibert was unable to appreciate from the imaging studies  any 
apparent cause of the pseudarthrosis, such as hardware failure.  Dr. Seibert however 
noted that smoking is one of the commonly quoted factors adversely affecting fusion.  
As found, claimant was a habitual cigarette smoker before and after the January 9, 
2007, fusion surgery.  Dr. Seibert’s medical opinion here was credible and persuasive.    

Dr. Reiss testified: Many patients who develop a pseudarthrosis following surgery 
are asymptomatic.  Absent reasonably specific symptoms identifying the pseudarthrosis 
as the pain generator, surgical revision of the fusion site is contraindicated under the 
medical treatment guidelines promulgated by the director of the Division of Workers’ 
Compensation.  Dr. Reiss noted that claimant had the same vague and changing symp-
toms after his surgery that he had before the surgery.  Dr. Reiss stated that claimant’s 
vague, diffuse symptoms fail to reasonably identify the pseudarthrosis  as the pain gen-
erator or source of claimant’s symptoms.    

Dr. Reiss  further explained his  opinion that the pseudarthrosis likely is not the 
pain generator:

[I]f you look at the surgery that he had done, which was a three-level fu-
sion, that surgery is unlikely to resolve axial neck pain ….

So I believe one of his  major diagnoses prior to surgery was a lot of axial 
pain, myofascial pain, neck pain – not nerve pain, but neck pain – that I 
would definitely predict would not be made better by three-level fusion in 
the vast majority of people.

So the fact that he still had that pain after the surgery he had done is ex-
pected … and would be related to his original pain complaints, not to 
a pseudarthrosis which has not occurred yet.

(Emphasis added). 

Dr. Reiss noted that, following his injury, claimant reported subjective sympto-
matology that was more widespread and diffuse than imaging studies objectively sup-



ported.  Dr. Reiss further noted that, prior to surgery, claimant had a questionable psy-
chological status and widespread symptoms that failed to fit the objective pattern.  Dr. 
Reiss noted that claimant’s symptomatology following the January 9, 2007, fusion sur-
gery should have been limited to neck pain from the surgery; instead, claimant com-
plained of diffuse pain similar to his  preoperative pain, but more intense.  Dr. Reiss 
opined:

I would have to agree that [claimant] is a very poor surgical candidate 
… and I would not suggest any further surgical intervention and this would 
be taking into account the various physician’s  opinions, his  imaging stud-
ies, his history given to me, his physical examination, and the various re-
ports.

(Emphasis  added).  Dr. Reiss further explained the basis  for his  recommendation 
against surgery:

[H]e is  a poor surgical candidate … from the standpoint of his diffuse 
symptomatology and his  psychological profile ….  He had a poor response 
to his surgery.  He has had widespread pain ever since, not easily ex-
plained by his findings and I think most of his pain is  myofascial and in-
deed his nonunion at C6-C7 is only a possibility, not a probability, 
and the pain pattern does not appear to fit with the presentation of a 
nonunion pain, which should have presented late and not immedi-
ately after his surgical intervention ….

(Emphasis added).  

Indeed, Dr. Reiss doubted the veracity of claimant’s pain complaints; he wrote:

Certainly here in front of me today, [claimant] did not appear in any signifi-
cant pain yet he rated his  pain at 7/10.  He looked like he was functioning 
well ….

Both Dr. Fabian and Dr. Reiss are spine surgeons.  Dr. Reiss read the transcript 
of the deposition of Dr. Fabian in preparing for his testimony.  Dr. Reiss also reviewed 
the report of Dr. Seibert.  Dr. Reiss explained his opinion that claimant’s pseudarthrosis 
is stable:

You can have a solid, stable fusion with just a few points of bone growth 
from one bony elements (sic) to another.

****

But if you get some bone growth and there is  enough contact between the 
two surfaces, either through implants of some sort of scar tissue then the 
two could be considered fused and stable and won’t have any movement.



And I like to consider it analogous to items that are spot welded together.

****

So, in [claimant’s] situation, there certainly isn’t any gross movement.  And 
there may be a very stable pseudarthrosis, if not a solid fusion, at two of 
the three levels.

Dr. Reiss stated that even solid fusions allow some bending movement of the spine.

Dr. Reiss stated that Dr. Oro initially performed the fusion surgery to relieve 
symptoms suggesting nerve root irritation at the C6 level from foraminal narrowing.  Dr. 
Reiss stated that post-surgical imaging studies show no residual evidence of spinal cord 
or nerve irritation at the fusion site requiring any surgical correction.  When asked 
whether Dr. Oro’s surgery relieved claimant’s C6 nerve root symptoms, Dr. Reiss stated:

Possibly.  There is a note or two that says he had less numbness in the C6 
distribution.  But his symptoms were so variable … that certainly one could 
claim almost anything as far as his upper extremities.

When asked what symptoms claimant reported were resolved by Dr. Oro’s surgery, Dr. 
Reiss stated:

Unfortunately, [claimant’s] statements to me were somewhat less than to-
tally clear.  When asked about different things, he found it very difficult to 
stay on topic.  And he was very evasive in a lot of the answers  as far as 
that.  So I never got a very clear picture … whether or not [surgery] really 
helped him at all.

My impression, after asking [claimant] several times … was that there was 
not any clear difference in his pain pattern [before or after surgery].

The above history Dr. Reiss got from claimant is contrary to the history Dr. Fabian relied 
upon in attributing claimant’s current symptoms to the pseudarthrosis.  Crediting Dr. 
Roth’s review of claimant’s medical records, the surgery by Dr. Oro resulted in no 
change in claimant’s symptoms.  This finding undermines Dr. Fabian’s opinion concern-
ing the likely cause of claimant’s pain complaints.

Crediting Dr. Reiss’s  medical opinion, it is  medically improbable that claimant’s 
symptoms following Dr. Oro’s surgery are caused by pseudarthrosis. Dr. Reiss testified:

I think [claimant’s] symptoms actually showed up within three or four 
weeks of his surgery.  And that, indeed, would not be the typical history of 
a nonunion, especially considering the vaguity of his  symptoms and how 
well it resembles the pre-operative symptoms.



Dr. Reiss explained that the procedures Dr. Oro used to stabilize claimant’s cervical 
spine would not have allowed sufficient motion of the vertebral segments to be a pain 
generator.  Dr. Reiss explained:

[I]f you have fairly good bone, as  one would assume a young male would 
have, then the screws are very solidly fixed to the bone.  And they are sol-
idly fixed to the plate.  And the interbody devices are impacted in place 
very securely.

And so you would have to wear away or crush down the bone, which 
takes time.  

****

In my experience, it is usually more than three or four months before it 
shows up, unless you have a little old lady with extremely soft bone.

Dr. Reiss’s medical opinion here was credible, persuasive, and consistent with medical 
opinions of Dr. Seibert, Dr. Roth, Dr. Goldman, and Dr. Ogsbury. 

Because claimant’s complaints after surgery mirrored those from before, Dr. Re-
iss  opined it unreasonable to assume it medically probable that another surgery would 
alleviate claimant’s pain complaints.  Dr. Reiss stated:

[T]he cause of [claimant’s] pain was very nebulous and poorly defined [be-
fore surgery] and continues to be nebulous and poorly defined.  But is un-
likely to be due to the pseudarthrosis because the pain is poorly defined, 
difficult to localize, unclear what its source is, however you want to define 
it.  That is the kind of pain he had before, and that is the kind of pain he 
has now. 

Indeed, like Dr. Roth, Dr. Reiss would have recommended against the first surgery be-
cause of claimant’s diffuse complaints; he stated:

I do believe that his pain syndrome that he presented with prior to surgery 
is virtually the same as the pain syndrome he is presenting with now.

And prior to surgery, I would have to say that it would have been un-
likely that those symptomatologies would be helped by the surgery.  
And, at this point, any further surgery is  equally unlikely to change his pain 
syndrome.

(Emphasis  added).  Dr. Reiss’s  medical opinion here was credible, persuasive, and 
consistent with medical opinions of Dr. Seibert, Dr. Roth, Dr. Goldman, and Dr. Ogsbury.

The Judge credits the testimony of Dr. Reiss and Dr. Roth in finding unreliable 
claimant’s testimony concerning his  pain generator.  The Judge finds that, because the 
fixation installed during surgery prevents motion of the vertebral segments, the typical 



course of developing symptoms resulting from pseudarthrosis requires  a period of 
months after surgery to develop.  The decompression portion of the surgery should 
have resolved any complaints attributable to nerve pathology, such as nerve pain or 
radiculopathy.  The medical opinions of Dr. Reiss and Dr. Roth were persuasive and 
amply supported by claimant’s medical records showing him complaining of the same 
pre-operative pain within weeks of the surgery performed by Dr. Oro.  Claimant’s  devel-
opment of symptoms after Dr. Oro’s surgery thus  fails to fit this  profile for attributing his 
complaints to pseudarthrosis.  

Claimant failed to show it more probably true than not that the revision surgery 
recommended by Dr. Fabian is reasonable and necessary to cure and relieve the ef-
fects of his injury.  Claimant failed to show it more probably true that his pseudarthrosis 
is  a pain generator.  The Judge credits  the testimony of Dr. Reiss and Dr. Roth in finding 
it unlikely claimant’s pseudarthrosis is a pain generator.    

Claimant further failed to show it more probably true than not that the revision 
surgery recommended by Dr. Fabian is reasonably necessary in light of the following 
findings: The Judge credits the testimony of Dr. Reiss and Dr. Roth in finding that claim-
ant psychologically is not a surgical candidate and was unlikely to benefit from the first 
surgery performed by Dr. Oro.  Claimant similarly is unlikely to benefit from the surgery 
recommended by Dr. Fabian.  The warning signs  of psychological failure were present 
before and after Dr. Oro’s  surgery: Vague, diffuse, complaints  of symptoms that are in-
consistent with objective findings.  In light of claimant’s  psychological profile, the Judge 
found no persuasive medical evidence showing that claimant’s  pseudarthrosis is  a pain 
generator.  The Judge has  credited the testimony of Dr. Reiss  and Dr. Roth in finding it 
improbable that revision surgery likely will resolve or reduce claimant’s complaints.  

Finally, claimant failed to show it more probably true than not that the revision 
surgery recommended by Dr. Fabian is reasonably necessary because claimant is a 
chronic smoker.  Claimant’s  smoking likely reduces his body’s ability to form or promote 
new bone growth.  Crediting Dr. Fabian’s opinion, claimant’s smoking adversely affected 
his ability to optimally heal from Dr. Oro’s surgical intervention by forming a solid bony 
fusion.  Claimant’s  smoking remains an adverse factor for any fusion surgery.  The 
Judge credits the testimony of Dr. Reiss and Dr. Roth in finding claimant’s pseudarthro-
sis  nonetheless is a fibrous union that is  sufficiently stable to prevent abnormal motion.  
Thus, even with claimant’s chronic smoking habit, Dr. Oro’s surgery was successful in 
preventing abnormal motion of claimant’s cervical spine.         

Claimant failed to show it more probably true than not that treatment of his lym-
phoma disease is reasonable and necessary to cure and relieve the effects of his injury.  
The testimony of Dr. Vigilio, Dr. Reiss, Dr. Fabian, and Dr. Roth supports a finding that 
claimant’s lymphoma disease developed independently and is unrelated to his work in-
jury or treatment for the injury.  The Judge further credits the testimony of Dr. Vigilio, Dr. 
Reiss, Dr. Fabian, and Dr. Roth in finding that claimant easily can proceed with treat-
ment for the lymphoma without impacting treatment for his work injury.  

CONCLUSIONS OF LAW



Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues he has prove by a preponderance of the evidence that Dr. Fa-
bian’s recommendation of revision surgery is reasonable and necessary to cure and re-
lieve the effects  of his work-related injury.  Claimant further argues he has prove by a 
preponderance of the evidence that treatment of his  Non-Hodgkins Lymphoma disease 
is reasonable and necessary.  The Judge disagrees with both of claimant’s arguments. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

Here, the Judge found claimant failed to show it more probably true than not that 
the revision surgery recommended by Dr. Fabian is  reasonable and necessary to cure 
and relieve the effects of his injury.  The Judge further found claimant failed to show it 
more probably true than not that treatment of his lymphoma disease is reasonable and 



necessary to cure and relieve the effects of his injury.  Claimant thus failed to prove by a 
preponderance of the evidence that insurer should pay for either for surgery recom-
mended by Dr. Fabian or for treatment provided by Dr. Vigilio for his lymphoma disease.

The Judge concludes that claimant’s request for an award of medical benefits 
requiring insurer to pay for revision surgery recommended by Dr. Fabian should be de-
nied and dismissed.  The Judge further concludes that claimant’s request for an award 
of medical benefits requiring insurer to pay for treatment provided by Dr. Vigilio for his 
lymphoma disease should be denied and dismissed.       

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s request for an award of medical benefits  requiring insurer to 
pay for revision surgery recommended by Dr. Fabian is denied and dismissed.  

2. Claimant’s request for an award of medical benefits  requiring insurer to 
pay for treatment provided by Dr. Vigilio for his lymphoma disease is denied and dis-
missed.

3. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  __April 8, 2009___

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-972

ISSUES

•  Whether Claimant established by a preponderance of the evidence that he sus-
tained an injury arising out of and in the course of his employment;

•  Whether Claimant established by a preponderance of the evidence that he is en-
titled to medical benefits to treat the injury, including the surgery proposed by Dr. Tice; 
and 

•  Whether Claimant established by a preponderance of the evidence that he is en-
titled to temporary total disability (TTD) benefits.  



STIPULATIONS

•  Drs. Patrick O’Meara, Michael Hehmann and Larry Tice are authorized medical 
providers.

•  Claimant’s average weekly wage, without considering health insurance benefits, 
is $693.82 and Claimant is not precluded by this stipulation from asserting a modified 
AWW in the future.

FINDINGS OF FACT

Claimant was employed as a maintenance mechanic for Employer.  He started 
working for Employer in September 1991.

In 1995, Claimant sustained a work related injury to his cervical spine.  An EMG 
performed in May 1995 revealed that Claimant had radiculopathy at C6 and C7 nerve 
roots.  In October 1995, Claimant underwent an anterior fusion at levels  C5-6 and C6-7 
which Dr. Larry Tice performed. 

EMG testing performed in May 1996 revealed that Claimant had radiculopathy at 
C7 and new radiculopathy at C5 which was not present before the surgery.  

The medical records  reflect that Claimant continued to complain of neck, right 
shoulder and right arm pain through December 22, 1998, when Dr. Tice placed Claimant 
at maximum medical improvement (MMI). By that time, Claimant had returned to work 
for Employer performing his  regular job without restrictions.  Claimant last saw Dr. Tice 
for the 1995 injury on December 22, 1998. 

Between December 22, 1998 and May 22, 2008, Claimant did not receive medi-
cal treatment for his neck.  Medical records from Claimant’s family physician, Dr. Terry 
Wade, confirm that Claimant did not complain of neck pain despite repeated visits for 
various reasons.  Claimant saw Dr. Wade in 1998, 1999, 2000, 2004, 2005, 2006, 2007, 
and 2008 for a variety of a reasons, including low back pain, but no neck pain com-
plaints  were noted in the medical records.  On May 11, 2007, Dr. Wade described 
Claimant’s neck as “Supple. No rigidity . . .”  

Claimant also sought chiropractic treatment with Dr. Klippert on seven occasions 
between August 3, 2006 and September 19, 2006 for low back pain.  No symptoms of 
neck pain were reported or treated.

Claimant performed full duty work without restrictions from December 1998 or 
earlier to May 2008.  Claimant was not under any work restrictions imposed by a physi-
cian during that time period.  



On May 22, 2008, Claimant was working on an overhead electrical box when he 
“cranked” his  neck back to look into the box to retrieve a wire.  He felt immediate pain in 
his lower neck and right shoulder.  When Claimant straightened his spine, the pain sub-
sided and he continued to work.  

At the end of his shift on May 22, 2008, Claimant mentioned the incident to a co-
worker.  The following day, May 23, 2008 Claimant was experiencing severe right 
shoulder pain by the end of his shift.  He again mentioned the incident to his co-worker, 
who observed that Claimant could barely put on his shirt by the end of the shift.

May 23, 2008 fell on a Friday before a three-day holiday weekend.  Claimant also 
worked second shift which began at 3:15 p.m. and no supervisors  were working.  
Claimant was, therefore, unable to immediately report the injury to the Employer.  

On Sunday, May 25, 2008, Claimant went to the Delta County Memorial Hospital 
Emergency Department in severe pain.  No narrative report exists for this visit.  A form 
was completed that stated, “® post shoulder pain – suspect cervical radiculopathy.”  The 
hospital form also circles “no” next to “recent injury?”   The form also states “chronic 
neck pain.”  

Claimant reported the injury to his Employer on Tuesday, May 27, 2008, and 
Employer referred Claimant to its designated medical provider, Dr. Patrick O’Meara. 
Claimant saw Dr. O’Meara on May 29, 2008.  Dr. O’Meara’s report indicates a date of 
injury of May 22, 2008, a description of the injury, a diagnosis, the imposition of work 
restrictions, and a statement that Claimant was not at MMI.  Claimant provided essen-
tially the same description of the May 22, 2008 incident to Dr. Tice on August 5, 2008 
and independent medical examination physician, Dr. Weaver, on August 11, 2008. 

EMG testing performed after May 22, 2008, showed that Claimant had acute and 
chronic changes, which included C5-6 motor irritation to the biceps and deltoid and C7 
dermatomal changes.  Dr. O’Meara referred Claimant to Dr. Tice for a surgical evalua-
tion.

Dr. Tice indicated that the EMG shows radiculopathy emanating from C5-6 and 
C6-7.  Dr. Tice also initially diagnosed Claimant with possible right C6-7 radiculopathy 
and suggested that Claimant needed surgery for adjacent segment disease, right C7-T1 
disc rupture and C4-5 neuroforaminal narrowing.  Dr. Tice later changed his opinion re-
garding the disc levels that required surgery.  Dr. Tice opined that Claimant needed sur-
gery at C7-T1 and T1-T2.  Dr. Tice opined during the hearing that Claimant ruptured the 
disc at T1-T2 when he cranked his head back.   EMG testing did not reveal any radicu-
lopathy emanating from T1-T2.

Dr. James Weaver performed an independent medical examination in August 
2008 at the request of Respondents.  Dr. Weaver concluded that Claimant had pseu-
doarthrosis at C6-7 due to the fusion surgery in 1995.  Dr. Weaver opined that Claim-
ant’s condition was not work related.  Specifically, Dr. Weaver opined that Claimant’s 
overhead activity could not be considered an injury rather Claimant’s  symptoms stem 



from preexisting degenerative disc disease.  Dr. Weaver felt that Claimant should not 
undergo surgery due to the extent of degeneration in Claimant’s cervical spine.  

Dr. Neil Pitzer performed a review of Claimant’s medical records  at Respondents’ 
request.  Dr. Pitzer opined that Claimant’s activity of “looking up” was an everyday activ-
ity that, even if it caused an increase in symptoms, does not constitute an “injury.”  
Claimant’s activity of extending his neck to full extension is  not an ubiquitous activity of 
daily living. 

Dr. Pitzer did not find evidence of radiculopathy at T1-T2 and that Claimant’s right 
upper extremity symptoms were not consistent with T1-T2 radiculopathy.  Dr. Pitzer tes-
tified that he could not explain how the act of full extension of the neck would cause a 
T1-T2 injury.  

Dr. Pitzer agreed with Dr. Weaver that Claimant should not undergo surgery at 
the T1-T2 levels of the spine because Claimant is not exhibiting symptoms related to 
that area.  Dr. Pitzer feels that Claimant should undergo conservative treatment before 
additional surgical options are explored.  

Claimant’s symptoms from the May 22, 2008 incident have not resolved and 
Claimant has not returned to his preexisting baseline condition.  

Claimant last worked on June 2, 2008.  His  employment with the Employer has 
been terminated because he has not been released for full duty work.  The initial report 
of Dr. O’Meara dated May 29, 2008 established work restrictions for the May 22, 2008 
injury.  Dr. Tice’s  September 30, 2008 report states, “Certainly at this  point he is inca-
pacitated to return to work.”  Drs. Weaver and Pitzer agree Claimant cannot currently 
perform his job.  

Based on the foregoing, it is  more probably true than not that Claimant aggra-
vated his  pre-existing cervical spine condition when he extended his neck to perform 
overhead work on May 22, 2008.  Claimant had been working full duty without restric-
tions for nearly ten years.  He also had not reported any neck pain symptoms to his 
family physician despite multiple visits.  Because Claimant has sustained a work-related 
injury, he is entitled to reasonable, necessary and related medical benefits to treat the 
injury.  Finally, Claimant has established that he has lost wages due to his  inability to 
physically perform his normal job duties as a result of the work injury.  

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 



306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its mer-
its.  Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).  

4. An industrial aggravation of a preexisting medical condition can result in a com-
pensable injury as long as the aggravation is the proximate cause of the need for treat-
ment.  H&H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990).  However, 
when a claimant experiences symptoms while at work it is for the ALJ to determine 
whether subsequent need for treatment was caused by an industrial aggravation of a 
pre-existing condition or by the natural progression of the pre-existing condition.  The 
mere experience of symptoms at work does not necessarily require a finding that the 
employment aggravated or accelerated the pre-existing condition.  Resolution of that 
issue is also one of fact for the ALJ.  F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. 
App. 1985).

5. As found, Claimant established that it is more probably true than not that he ag-
gravated his pre-existing cervical spine condition, with symptoms radiating into his right 
shoulder and right upper extremity, on May 22, 2008 while acting within the course and 
scope of his employment with Employer.  Claimant’s job duties required overhead work 
which required him to fully extend his neck in order to perform the overhead work.  The 
act of fully extending one’s neck is not an ubiquitous activity of daily living.  Further-
more, Claimant had worked without physical restrictions in the same job for nearly ten 
years without a problem.  He had also not sought medical treatment for his neck condi-
tion for nearly ten years.    As such, the Judge infers that Claimant was relatively symp-
tom free during that ten-year period.  He did not begin to have disabling symptoms until 
he fully extended his neck on May 22, 2008, to perform overhead work for Employer.  

6. Section 8-42-101(1)(a), supra, provides:
Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.



Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the Claimant the effects of the injury.  Section 8-42-101, C.R.S.; Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  As found, Claimant 
has established that he is entitled to reasonable, necessary and related medical treat-
ment for his work injury.  Claimant, however, has  not established that he is entitled to 
the surgery at levels C7-T1 and T1-T2 as  recommended by Dr. Tice.  The Judge credits 
the opinions of Drs. Pitzer and Weaver as more credible and persuasive than the opin-
ions of Dr. Tice regarding the need for surgery at C7-T1 and T1-T2.  The credible medi-
cal evidence also does not support that surgery at those levels  is  medically necessary 
or reasonable.  The EMG test results confirm that Claimant does not have radiculopathy 
emanating from the T1-T2 level.  Accordingly, Claimant is not entitled to surgery at C7-
T1 and T1-T2.  

7. To prove entitlement to TTD benefits, claimant must prove that the industrial in-
jury caused a disability lasting more than three work shifts, that claimant left work as a 
result of the disability, and that the disability resulted in an actual wage loss. PDM Mold-
ing, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). Section 8-42-103(1) C.R.S.  requires 
claimant to establish a causal connection between a work-related injury and a subse-
quent wage loss in order to obtain TTD benefits. PDM Molding, Inc. v. Stanberg, supra. 
The term disability connotes two elements: (1) medical incapacity evidenced by loss or 
restriction of bodily function; and (2) impairment of wage earning capacity as demon-
strated by claimant's inability to resume claimant’s prior work. Culver v. Ace Electric, 971 
P.2d 641 (Colo. 1999).  As found, Claimant has established that his work injury has re-
sulted in wage loss beginning on June 3, 2008. 

ORDER

 It is therefore ordered that:

1. Respondents shall pay Claimant’s reasonable and necessary medical expenses 
to treat the May 22, 2008 work related injury, including but not limited to Claimant’s visits 
with Drs. O’Meara, Hehmann and Tice and their referrals.  However, Respondents are 
not liable to pay for the C7-T1 and T1-T2 surgery recommended by Dr. Tice.
2. Respondents shall pay Claimant TTD benefits beginning June 3, 2008 and con-
tinuing until terminated pursuant to law, based on Claimant’s AWW of $693.82.
3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
4. All matters not expressly determined herein are reserved for future determination.

DATED:  April 9, 2009

Laura A. Broniak
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-343-336

ISSUES

The issues to be determined by this decision concern the Claimant’s Petition to 
Reopen based on fraud and the Respondent’s Motion for a Directed Verdict.

PROCEDURAL MATTERS

 At hearing, the Judge admitted into evidence the following Claimant’s Exhibits:  1, 
2, 3, 4, 8, 10, 12, 14, 16, 19, 20, 21, 22, 23, 25, 27, 28, 29, 30, 32, 39, 40, 48, 49, 50, 
51, and 52. Respondents’ Exhibits A through O were admitted into evidence.                                                                                                                                                                                                                                                                                                                                                                                                                             

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1. On June 11, 1997, the Claimant was employed by the Respondent as an all pur-
pose clerk.  On that date, she was physically attacked by a customer at the location 
where she worked and suffered multiple injuries.  The Respondent filed a General Ad-
mission of Liability admitting that the Claimant’s injuries arose out of and in the course 
of employment on August 29, 1997.  The Claimant was initially treated at the emergency 
department at the Rose Medical Center on June 11, 1997.  The initial treatment was for 
a human bite to the cheek.  The Claimant then came under the care of Dr. 
Raschbacher.  In his initial report of June 17, 1997, he sets forth a history of the June 
11, 1997 attack and he assesses the Claimant’s condition as being cervical and thoracic 
strain as well as a human bite.   

2. The Claimant continued to treat with Dr. Raschbacher through December 10, 
1997 when he placed the Claimant at MMI and indicated that she had no permanent 
impairment as a result of her injuries.  In the MMI report of December 10, 1997, Dr. 
Raschbacher assesses the Claimant’s condition as being cervicothoracic and lumbar 
strains.  The doctor’s reports throughout the period the Claimant was under his care es-
tablished that he continued to evaluate and treat the Claimant for both cervical and tho-
racic injuries.  

3. After suffering a new work-related injury, the Claimant returned to Dr. 
Raschbacher on January 22, 1998.  In his report, he indicates that the Claimant’s past 
medical history was significant for prior complaints of back and neck pain and the hu-
man bite.  

4. The Claimant was also referred by Dr. Raschbacher to Dr. Greg Reichhardt for 
evaluation.  In the doctor’s report of September 9, 1997, he notes that the Claimant was 
injured on June 11, 1997 and she was being referred for evaluation of back and neck 



complaints.  On September 20, 1997, the Respondent filed a Final Admission of Liability 
(FAL).  The date of maximum medical improvement was December 10, 1997 and the 
Respondent denied that the Claimant had suffered any permanent partial impairment.  
The FAL was based on a report from Dr. Raschbacher.  

5. On June 24, 2008, the Claimant filed a Petition to Reopen claim based on fraud.  
The Claimant testified that in 2006, she obtained a number of records from the Respon-
dents, including medical records.  Claimant further stated that the packet included a 
document which is contained in the record as Claimant’s Exhibit 1.  This appears to be a 
computer generated form which lists Dr. Gregory Reichhardt as the provider.  It further 
describes the injuries as cervical with an admitting history of a back sprain.  The docu-
ment does not contain a signature block for any physician or other medical provider. 

6. The Claimant stated during her testimony that she had neck and back pain fol-
lowing the June 11, 1997.  She also acknowledged that she had reported neck and back 
pain to the treatment providers and received care for her neck and back following the 
June 11, 1997 incident.  Claimant, however, claims that Respondents committed fraud 
because they knew she had sustained injuries to her neck but did not inform her and did 
not provide treatment.  She further claims that medical documents were intentionally 
withheld from her.  There is no persuasive or credible evidence to support that Respon-
dents withheld medical records intentionally or otherwise.   

7. At the conclusion of the Claimant’s case in chief, the Respondent moved for a 
Directed Verdict.  

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ draws the following Conclu-
sions of Law: 

1. The purpose of the Workers’ Compensation Act of Colorado (Act) Section 8-40-101, 
et seq. C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litigation.  
Section 8-40-102(1), C.R.S. Claimant shoulders the burden of proving by a preponder-
ance of the evidence that she is entitled to benefits.  See City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  The Claimant must establish by a preponderance of the evidence 
that her claim should be reopened.  A preponderance of the evidence is that which leads 
the trier of fact, after considering all of the evidence, to find that a fact is more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of Claimant 
nor in favor of the rights of Respondents.  Section 8-43-201, C.R.S.

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).



3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

4. Section 8-43-303(1), C.R.S., provides that a claim may be reopened based on 
fraud.
5. The elements of fraud or material misrepresentation include:  1) A false representa-
tion of a material existing fact or a representation as to a material fact with reckless disre-
gard of its truth; or concealment of a material existing fact; 2)  Knowledge on the part of 
one making the representation that it is false; 3)  Ignorance on the part of the one to whom 
the representation is made, or the fact concealed, of the falsity of the representation of the 
existence of the fact; 4)  Making of the representation or concealment of the fact with the 
intent that it be acted upon; 5)  Action based on the representation or concealment result-
ing in damage.  Morrison v. Goodspeed, 100 Colo. 470, 68 P.2d 458 (1937).  See  Arczyn-
ski v. Club Mediterranee of Colorado, Inc., W.C. No. 4-156-147 (December 15, 2005).  

6. A directed verdict may be entered after the Claimant has presented her case in 
chief, if the Claimant has failed to present a prima facie case for relief.  Nova v. Industrial 
Claim Appeals Office, 754 P.2d 800 (Colo. App. 1988).  The ALJ is not required to view the 
evidence in light most favorable to the non-ruling party in ruling on a Motion for Directed 
Verdict.  Rowe v. Bowers, 160 Colo. 379, 417 P.2d 503 (1966); Blea v. Deluxe/ Current, 
Inc., W.C. No. 3-940-062 (June 18, 1997).  

7. As found, the Claimant testified that she not was aware that she had injured her 
neck and back as a result of the altercation on June 11, 1997.  However, she acknowleged 
feeling pain in her neck and back following the June 11, 1997 injury, reporting such pain 
and receiving care for her neck and back.  Claimant’s Exhibit 1 does mention cervical and 
back injuries.  However, the medical reports of Dr. Raschbacher and Dr. Reichhardt estab-
lish that the Claimant was receiving treatment from the time of her injury through the date 
of MMI for the cervical and back problems.  The Claimant has failed to establish that Re-
spondent withheld or falsified any material existing fact and also failed to establish that she 
relied on any material fact withheld or falsified by the Respondent.  Taking into account all 
evidence contained in the record, it is found that the Claimant has failed to establish a 
prima facie case that the Respondent committed fraud and, therefore, the Respondent’s 
Motion for Directed Verdict is granted. 

 ORDER

 It is therefore ordered that:

A. The Respondent’s Motion for Directed Verdict is granted and the Claimant’s Peti-
tion to Reopen based on fraud is denied and dismissed.



DATED:  April 10, 2009

Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-601-418

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he sustained a compensable industrial injury to his left knee during the course and 
scope of his employment with Employer.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is  entitled to authorized medical treatment that is  reasonable and necessary to 
cure and relieve the effects of an industrial injury.

 3. Whether Claimant has made a proper showing that he is entitled to a 
change of physician pursuant to §8-43-404(5), C.R.S.

FINDINGS OF FACT

 1. Claimant has worked for Employer over the past 17 years in a number of 
different capacities.  During the course of his employment he suffered two admitted 
Workers’ Compensation injuries to his back.  He underwent three back surgeries and 
suffers from chronic radiculopathy.  Claimant is presently receiving medical mainte-
nance treatment for his back condition.

 2. Claimant testified that he injured his knee on January 28, 2008 while work-
ing for Employer.  He explained that his  left leg became caught under the arm of a chair 
and he collapsed to the floor.  Claimant landed on his  left knee and side.  While on the 
floor, he experienced severe pain as the result of a back spasm and was transported to 
Platte Valley Medical Center for treatment.

 3. Records from the Platte Valley Medical Center reveal that Claimant re-
ported back pain from a fall at work.  Claimant did not mention any knee pain or any 
other leg problems.  He received pain medications and was released.

 4. On January 29, 2008 Claimant visited Authorized Treating Physician (ATP) 
Franklin Shih, M.D. for an evaluation.  Dr. Shih had provided Claimant with medical 
treatment for his lower back condition since 2005.

 5. Dr. Shih reported that Claimant did not mention a left knee problem during 
the course of the exam.  He also noted that, although Claimant’s  pain diagram showed 



a line delineating complaints into the left lower extremity that extended over the left 
knee, Claimant had no specific knee symptomatology.  Dr. Shih thus remarked that the 
pain diagram was consistent with a radicular pain complex and not a specific knee in-
jury.  He stated that, if Claimant would have told him that he had injured his left knee, he 
would have noted the complaint in his report and provided treatment.

 6. On February 7, 2008 Claimant visited ATP Scott Hompland, D.O. for an 
evaluation.  Claimant reported that he had experienced a “pop” in his back that caused 
pain radiating down his  left leg.  He also experienced intermittent back spasms and suf-
fered from incontinence.  However, Claimant did not mention any knee injury.

 7. On February 15, 2008 Claimant contacted Dr. Hompland and requested a 
change in his work restrictions because of prolonged sitting at his  desk.  Claimant also 
sought a letter from Dr. Hompland so that he could move his workstation closer to the 
restroom in order to accommodate bladder problems.  Notably, Claimant again did not 
mention any left knee concerns.

 8. Based on a referral from Dr. Hompland, Claimant underwent an examina-
tion with Jeffrey J. Sabin, M.D. on February 22, 2008.  Dr. Sabin noted that Claimant’s 
primary complaints included back pain, left leg pain and bowel and bladder problems.  
An examination of Claimant’s  legs caused back pain and made “any useful information 
from the clinical exam difficult.”  During the examination Claimant did not report that he 
had suffered any left knee injury.  Dr. Sabin concluded that Claimant suffered from de-
generative disc disease and psychosomatic issues.  He commented that, although 
Claimant had undergone previous decompression surgeries, he was not currently a 
surgical candidate.

 9. During the period from March through June, 2008 Claimant made several 
visits  to Dr. Hompland.  During the visits Claimant stated that he was experiencing back 
pain that radiated into his left leg.  However, Claimant did not mention that he had suf-
fered a left knee injury or felt pain that was localized to the left knee area.

 10. On July 31, 2008 Claimant visited Dr. Hompland for a follow-up examina-
tion.  Dr. Hompland recorded that Claimant “has a new onset of some left knee pain and 
his leg giving out.  He feels  that this is  secondary to his back, although he feels  the pain 
is  coming from his intra-articular region.”  Dr. Hompland commented that he could pro-
vide treatment if the left knee condition constituted a Workers’ Compensation claim.

 11. On August 8, 2008 Claimant returned to Dr. Shih for an evaluation.  Dr. 
Shih noted that he had been treating Claimant for “ongoing back and lower extremity 
symptomatology” but that Claimant had now been referred for an evaluation of his left 
knee.  Claimant stated that he hurt his knee when he fell on January 28, 2008 and men-
tioned his knee pain at the emergency room.  However, Dr. Shih responded that Claim-
ant’s knee had not been symptomatic during an examination on the day after the inci-
dent.  Dr. Shih thus characterized Claimant’s  left knee condition as  a “new concern” and 
recommended an MRI to ascertain the underlying pathology.



 12. Claimant subsequently underwent an MRI of his left knee.  The MRI re-
flected “nonspecific multi-factorial degenerative changes.”  Dr. Shih explained “there is 
no one terrible area of pathology, but there are multiple areas that could all be playing 
into his pain complex.”  After exploring possible treatment options, Dr. Shih referred 
Claimant to Dr. Fallinger for a surgical consultation.

 13. On October 22, 2008 Respondent asked Dr. Shih to render an opinion re-
garding the medical probability that Claimant’s  left knee complaints  were related to the 
January 28, 2008 incident.  Dr. Shih responded that Claimant’s left knee symptoms 
were not caused by the incident.  He explained:

There is no specific knee symptomatology nor physical exam findings 
suggesting a knee problem until the evaluation with me in August of 2008.  
[Claimant] in pain diagrams preceding the August 8, 2008, note did de-
lineate complaints going into the left lower extremity and frequently overly-
ing the left knee, but had no specific knee symptomatology and the pain 
diagram is consistent with a radicular pain complex as opposed to a spe-
cific knee injury.

I reviewed pain diagrams on [Claimant] going back to my initial evaluation 
of him in 2005 and [Claimant] has had pain diagrams similarly going into 
the lower extremity and overlying the knee as far back as 2005 and inter-
mittently through the years to the most recent complaints.  I do not feel the 
medical records up and to August of 2008 indicate, via pain diagram, pa-
tient report, or physical examinations, of specific problem of the knee.  I 
would not be able to relate [Claimant’s] complaints of knee pain to me in 
August of 2008 to the January 2008 injury.

 14. On December 19, 2008 Claimant underwent an independent medical ex-
amination with George A. Leimbach, M.D.  Dr. Leimbach commented that the emer-
gency room records from January 28, 2008 documented increased back and left leg 
pain symptoms but did not mention isolated knee pain.  He explained that, because 
Claimant’s left leg symptoms typically included pain in the left thigh and knee region, it 
was reasonable for medical providers  to attribute the pain in Claimant’s leg to “potential 
neurologic issues from the lumbar spine.”  However, Dr. Leimbach also stated that the 
history of Claimant’s  January 28, 2008 fall was consistent with the type of injuries 
documented on his left knee MRI scan.  He thus concluded that Claimant’s January 28, 
2008 fall was  the cause of Claimant’s left knee injury and that the “neurologic weakness 
that [Claimant] has in the left lower extremity is the underlying cause of the injury that 
occurred to his knee.”

 15. Claimant testified that he began to experience pain in his left knee about 
one day after his fall at work.  He commented that his  knee pain differed from the radi-
cular pain he had previously experienced.  Claimant explained that, prior to the January 
28, 2008 incident, he experienced shooting pain in his left knee.  However, subsequent 



to the incident, he has had severe pain in his  left kneecap area.  He concluded that he 
would like to visit Dr. Fallinger for a surgical evaluation.

 16. Claimant has failed to demonstrate that it is more probably true than not 
that he suffered an injury to his left knee during the course and scope of his  employ-
ment with Employer on January 28, 2008.  Although Claimant explained that he fell to 
the floor and injured his left knee, the Platte Valley Medical Center records from January 
28, 2008 reveal that Claimant was suffering from back pain and did not mention any 
specific knee symptoms.  Moreover, Claimant did not mention any specific knee pain on 
the day after the incident during his evaluation with ATP Dr. Shih.  In fact, Dr. Shih 
commented that Claimant’s pain diagram showing a line delineating complaints into the 
left lower extremity was consistent with a radicular pain complex and not a specific knee 
injury.  Furthermore, during the period February through June, 2008 Claimant made 
several visits  to ATP Dr. Hompland.  Claimant stated that he was experiencing back pain 
that radiated into his left leg, but did not note that he had suffered a left knee injury or 
felt pain that was localized to the left knee.

 17. Notably, Claimant did not mention any specific knee pain to ATP Dr. Hom-
pland until July 31, 2008.  Dr. Hompland characterized Claimant’s symptoms as  “a new 
onset of some left knee pain.”  Claimant subsequently mentioned specific left knee pain 
to Dr. Shih on August 8, 2008.  Dr. Shih noted that he had been treating Claimant for 
“ongoing back and lower extremity symptomatology” and characterized Claimant’s left 
knee condition as a “new concern.”  Dr. Shih thus opined that Claimant’s pain diagrams 
from 2005 until August 8, 2008 were similar because they reflected pain “going into the 
lower extremity and overlying the knee” and did not reflect a specific left knee concern.  
He thus persuasively concluded that Claimant’s  left knee symptoms were not related to 
the January 28, 2008 incident.  Although Dr. Leimbach contradicted Dr. Shih’s conclu-
sion, his explanation is  less persuasive because it is inconsistent with the medical re-
cords and pain diagrams.  Moreover, his medical treatment was considerably more lim-
ited.  The hazards of Claimant’s employment thus did not cause, intensify, or, to a rea-
sonable degree, aggravate his left knee condition.

 18. Claimant has failed to establish that it is  more probably true than not that 
he is entitled to reasonable and necessary medical treatment designed to cure and re-
lieve the effects of his left knee condition.  He has  experienced back and lower extrem-
ity pain over several years as a result of his back condition and chronic radiculopathy.  
However, because Claimant did not suffer a new left knee injury on January 28, 2008, 
his request for specific left knee treatment and a referral to Dr. Fallinger is denied.

 19. Claimant has failed to make a proper showing that he is  entitled to a 
change of physician.  A change of physician is not required simply because Claimant 
may have expressed dissatisfaction with Dr. Shih or would prefer to receive treatment 
from a doctor of his choosing.  Because the record reveals that Claimant has been re-
ceiving adequate medical treatment he is not entitled to a change of physician. 

CONCLUSIONS OF LAW



1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the Judge.  Faulkner, 12 P.3d at 846.

5. A pre-existing condition or susceptibility to injury does  not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a claimant experiences 
symptoms while at work, it is  for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition.  In re Cotts, W.C. No. 4-606-
563 (ICAP, Aug. 18, 2005).



6. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he suffered an injury to his left knee during the course and scope of his 
employment with Employer on January 28, 2008.  Although Claimant explained that he 
fell to the floor and injured his left knee, the Platte Valley Medical Center records from 
January 28, 2008 reveal that Claimant was suffering from back pain and did not mention 
any specific knee symptoms.  Moreover, Claimant did not mention any specific knee 
pain on the day after the incident during his evaluation with ATP Dr. Shih.  In fact, Dr. 
Shih commented that Claimant’s pain diagram showing a line delineating complaints 
into the left lower extremity was consistent with a radicular pain complex and not a spe-
cific knee injury.  Furthermore, during the period February through June, 2008 Claimant 
made several visits to ATP Dr. Hompland.  Claimant stated that he was experiencing 
back pain that radiated into his left leg, but did not note that he had suffered a left knee 
injury or felt pain that was localized to the left knee.

7. As found, Claimant did not mention any specific knee pain to ATP Dr. 
Hompland until July 31, 2008.  Dr. Hompland characterized Claimant’s symptoms as “a 
new onset of some left knee pain.”  Claimant subsequently mentioned specific left knee 
pain to Dr. Shih on August 8, 2008.  Dr. Shih noted that he had been treating Claimant 
for “ongoing back and lower extremity symptomatology” and characterized Claimant’s 
left knee condition as a “new concern.”  Dr. Shih thus opined that Claimant’s  pain dia-
grams from 2005 until August 8, 2008 were similar because they reflected pain “going 
into the lower extremity and overlying the knee” and did not reflect a specific left knee 
concern.  He thus persuasively concluded that Claimant’s left knee symptoms were not 
related to the January 28, 2008 incident.  Although Dr. Leimbach contradicted Dr. Shih’s 
conclusion, his  explanation is  less persuasive because it is  inconsistent with the medical 
records and pain diagrams.  Moreover, his  medical treatment was considerably more 
limited.  The hazards of Claimant’s employment thus did not cause, intensify, or, to a 
reasonable degree, aggravate his left knee condition.

Medical Benefits

 8. Respondents are liable for authorized medical treatment that is reason-
able and necessary to cure and relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
It is the Judge’s sole prerogative to assess the sufficiency and probative value of the 
evidence to determine whether the claimant has met his burden of proof.  Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999).

 9. As found, Claimant has failed to establish by a preponderance of the evi-
dence that he is  entitled to reasonable and necessary medical treatment designed to 
cure and relieve the effects of his left knee condition.  He has experienced back and 
lower extremity pain over several years  as a result of his back condition and chronic 
radiculopathy.  However, because Claimant did not suffer a new left knee injury on 
January 28, 2008, his request for specific left knee treatment and a referral to Dr. Fallin-
ger is denied.

Change of Physician



 10. Section 8-43-404(5)(a), C.R.S. permits  the employer or insurer to select 
the treating physician in the first instance.  Once the respondents have exercised their 
right to select the treating physician, the claimant may not change the physician without 
the insurer’s permission or “upon the proper showing to the division.”  §8-43-404(5)(a), 
C.R.S.; In Re Tovar, W.C. No. 4-597-412 (ICAP, July 24, 2008).  Because §8-43-
404(5)(a), C.R.S. does not define “proper showing” the ALJ has discretionary authority 
to determine whether the circumstances warrant a change of physician.  Jones v. T.T.C. 
Illinois, Inc., W.C. No. 4-503-150 (ICAP, May 5, 2006).

 11. The ALJ’s decision regarding a change of physician should consider the 
claimant’s need for reasonable and necessary medical treatment while protecting the 
respondent’s interest in being apprised of the course of treatment for which it may ulti-
mately be liable.  Id.  The ALJ may consider whether the claimant and physician were 
unable to communicate such that the physician’s treatment failed to prove effective in 
relieving the claimant from the effects of the industrial injury.  See Merrill v. Mulberry Inn, 
Inc., W.C. No. 3-949-781 (ICAP, Nov. 16, 1995).  However, a change of physician is  not 
required merely because a claimant expresses dissatisfaction with the designated treat-
ing physician or would simply prefer to receive treatment from a doctor of his  choosing.  
In Re Hoefner, W.C. No. 4-541-518 (ICAP, June 2, 2003).  Finally, where an employee 
has been receiving adequate medical treatment, courts  need not permit a change of 
physician.  See Greenwalt-Beltmain v. Dep’t of Regulatory Agencies, W.C. No. 3-896-
932 (ICAP, Dec. 5, 1995); Zimmerman v. United Parcel Service, W.C. No. 4-018-264 
(ICAP, Aug. 23, 1995).

 12. As found, Claimant has failed to make a proper showing that he is entitled 
to a change of physician.  A change of physician is  not required simply because Claim-
ant may have expressed dissatisfaction with Dr. Shih or would prefer to receive treat-
ment from a doctor of his choosing.  Because the record reveals that Claimant has been 
receiving adequate medical treatment he is not entitled to a change of physician.

 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant’s claim for Workers’ Compensation benefits as  a result of a 
January 28, 2008 left knee injury is denied and dismissed.

2. Claimant is  not entitled to medical treatment, including a referral to Dr. 
Fallinger, for his left knee condition.

3. Claimant is not entitled to a change of physician.

4. Any issues not resolved by this  Order are reserved for future determina-
tion.



DATED: April 10, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-775-618

ISSUES

 The sole issue determined herein is compensability.

FINDINGS OF FACT

1. Claimant was employed as a truck driver for the employer.

2. Claimant is a very large man, weighing approximately 360 pounds.

3. On October 27, 2008, at approximately 10:00 to 10:30 a.m., claimant dumped the 
load from his dump truck.  He then got out of the cab to check his dump bed.  As he 
stepped on the top step down, the outer rail on the step came loose.  Claimant’s foot 
slipped and he held onto the steering wheel with his right hand.  The slip caused an in-
jury to claimant’s right shoulder.  Claimant pushed the outer rail back onto the aluminum 
connecting rods.

4. Claimant promptly reported the injury to the foreman, Mr. Mason.  He also called 
Mr. Barton, the supervisor, and Ms. Stabler, the bookkeeper, and reported the injury.

5. Mr. Herman, the owner, and Mr. Nussbaum, the mechanic, later checked the step 
on the truck and found nothing wrong.  Mr. Nussbaum explained at hearing that the rails  
are connected with aluminum connecting rods.  He admitted that the outside rail might 
come off the step if something ran into it.  The photographic evidence at hearing dem-
onstrated that the top step was bent.  Mr. Nussbaum admitted that the bend was likely 
caused by something running into it.  

6. On October 27, 2008, Dr. Baptist examined claimant, who reported a history of 
slipping from the truck and suffering pain in his right shoulder and across his neck to his  
left shoulder.  Shoulder x-rays were normal.  Cervical spine x-rays were normal, except 
for loss of curvature, which could be attributed to muscle spasm.  He prescribed medi-
cations and physical therapy.

7. Dr. Sharma diagnosed a rotator cuff tear, but the November 6, 2008 magnetic 
resonance image (“MRI”) showed only a type II acromion with spurring and mild os-
teoarthritis of the acromioclavicular joint.  



8. On November 10, 2008, Dr. Sharma noted that claimant was much improved.  
9. On November 17, 2008, Dr. Walden diagnosed a right rotator cuff strain.  He in-
jected the subacromial bursa.

10. On December 1, 2008, Dr. Sharma determined that claimant was at maximum 
medical improvement without any restrictions.

11. Mr. Gaines, an investigator for the insurer, conducted an on-site inspection of the 
truck on November 12, 2008.  The conclusions of Mr. Gaines are not credible.

12. Claimant has proven by a preponderance of the evidence that he suffered an ac-
cidental injury to his right shoulder on October 27, 2008, arising out of and in the course 
of his employment.  Claimant’s testimony is credible.  He presented consistent histories 
to his providers.  Respondents’ argument that the mechanism of injury is implausible is 
not well-founded.  The mechanism is realistic.  The outer rail of the top step was clearly 
bent, as depicted in the photo exhibits.  That outer rail was likely to come loose from the 
aluminum connecting rods when claimant’s weight was placed on the rail, causing him 
to slip.  The slip reasonably would cause the right rotator cuff strain diagnosed by Dr. 
Walden and Dr. Sharma.  

CONCLUSIONS OF LAW

1. As found, claimant has  proven by a preponderance of the evidence that he 
suffered an accidental injury to his right shoulder on October 27, 2008, arising out of 
and in the course of his employment.  Claimant must prove that he is  a covered em-
ployee who suffered an injury arising out of and in the course of employment.  Section 
8-41-301(1), C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. 
App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  Claimant must prove entitlement to benefits by 
a preponderance of the evidence.  The facts in a workers’ compensation case are not 
interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  

2. In determining credibility, the ALJ should consider the witness’ manner and 
demeanor on the stand, means of knowledge, strength of memory, opportunity for ob-
servation, consistency or inconsistency of testimony and actions, reasonableness or un-
reasonableness of testimony and actions, the probability or improbability of testimony 
and actions, the motives of the witness, whether the testimony has been contradicted by 
other witnesses or evidence, and any bias, prejudice or interest in the outcome of the 
case.  Colorado Jury Instructions, Civil, 3:16.  



ORDER

 It is therefore ordered that:

1. No benefits were requested and none are ordered herein.  All matters not 
determined herein are reserved for future determination.

DATED:  April 13, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-775-559

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on March 12, 2009, in Denver, Colorado.  The hearing 
was digitally recorded (reference3/12/09, Courtroom 3, beginning at 3:15 PM, and end-
ing at 4:12 PM).  

 At the conclusion of the hearing, the ALJ established a briefing schedule: Claim-
ant’s Opening Brief was filed on March 24, 2009.  Respondents’ Answer Brief was filed 
on April 2, 2009.  Claimant filed no timely Reply Brief.  The matter was deemed submit-
ted for decision on April 8, 2009.

ISSUES
 
The issues to be determined by this decision concern compensability; if compensable, 
average weekly wage (AWW), temporary total disability (TTD) benefits, stipulated off-
sets.  Respondents  raised the affirmative defenses of statute of limitations and late re-
porting penalty versus the Claimant.

 At the commencement of the hearing, the parties stipulated that Claimant’s AWW 
is $679.02, and the ALJ so finds.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

 1. The Claimant was an employee of the Employer on November 23, 2006.  



 2. The Claimant worked at the Employer’s  Distribution Warehouse on No-
vember 23, 2006.  He was loading dry goods on pallets.  Toward the end of the day, the 
Claimant felt pain in his side that he described as burning pain.  This was at approxi-
mately 2:30 or 3:00 p.m.  He was unsure of the cause for the burning pain.  He took a 
break from his  duties and then returned to finish the rest of the day’s work he began his 
shift early on November 23, 2005, the day before Thanksgiving.  According to the 
Claimant, he was stacking a pallet of boxes containing six one-gallon Clorox bottles.  
The boxes weighed 75 lbs. each.  After he had moved approximately six boxes, he ex-
perienced an onset of severe pain in his lower abdomen.  He temporarily stopped work-
ing and was approached by his then supervisor Ken Jones (hereinafter “Jones”),

3. Jones asked Claimant if something was wrong with him physically and 
Claimant told Jones that he was not sure but it started after Claimant was loading the 
Clorox boxes.  Jones then told Claimant to take a break, but also instructed him to con-
tinue to work thereafter so that this area of the warehouse could close early.  Claimant 
continued working for the rest of his shift.

4. Claimant was in the process of leaving the warehouse when he encoun-
tered Charles Miller and Jim Hayes, both of whom are senior supervisors in the receiv-
ing department of the warehouse. Hayes, upon observing Claimant, commented that 
Claimant looked like he was not doing well and asked him what was wrong.  Claimant 
told both Hayes and Miller that he was suffering pain in the abdominal area and that he 
wasn’t sure what this was from.  

5. Hayes and Miller asked Claimant to sit and rest in the receiving office, 
which he did. While there, Claimant spoke with Hayes and Miller about ulcer problems 
he had suffered and his use of medications  that he brought daily to work for this.  Miller 
extracted the medication from Claimant’s lunch box while Hayes secured a bottle of wa-
ter.  They gave Claimant the medicine and water mixed.  Claimant remained with them 
for another 25 minutes but his pain did not subside. 

 6. The ALJ infers and finds  that a reasonably prudent employer, under the 
circumstances outlined above, would not have cause to believe that the Claimant had 
suffered a work-related injury or occupational disease. 

7.  Claimant returned home and experienced a greater onset of pain.  He 
eventually went to St. Anthony’s Emergency Room and had emergency surgery for an 
incarcerated inguinal hernia.

 8. The St. Anthony’s Emergency Room records on November 23, 2005 indi-
cated that the Claimant had noticed a “bump” in his  abdomen for the “past year which 
he has always been able to push back in.  Today he has increased pain and has not 
been able to push it back in.  He has also vomited six or seven times.”  Nothing in the 
St. Anthony’s  records admitted into evidence at the hearing show any link between the 
hernia surgery and work with the Employer.



 9. In an Employer record filled out and signed by the Claimant on December 
28, 2005, the Claimant represents that his condition was not the result of an accident 
and that he was not eligible for workers’ compensation.  The second part of the docu-
ment, filled out by the attending physician, represents that the hernia was not the result 
of an accident and was not the result of a “work injury.”   It indicated that the Claimant 
should be able to return to full duty on January 9, 2006 and was signed by Gregory Pin-
son, M.D., the surgeon at St. Anthony’s Hospital.

 10.  Another “Report of Attending Physician,” filled out on November 29, 2005 
by the Claimant, bearing his signature next to that date, filled out within one (1) week of 
the alleged industrial accident, indicates that Claimant’s condition was not the result of 
an accident and that he was not eligible for workers’ compensation benefits.  Claimant’s 
treating physician, Gregory Pinson, M.D., also filled out this document. Dr. Pinson’s sig-
nature is  dated December 6, 2005.  Dr. Pinson indicated that the incarcerated umbilical 
hernia was not the result of an accident and was not a “work injury.”

 11. With regard to his hernia of November 2005, Claimant submitted a certifi-
cation of the healthcare provider under the Family and Medical Leave Act of 1993 
documenting a “serious health condition.”  There is no indication of work-relatedness on 
this certificate.  

 12. The Claimant admitted at the hearing that he had had prior workers’ com-
pensation claims and was aware that workers’ compensation claims had to be submit-
ted in writing.  He also stated that he was aware of the procedure for submitting a work-
ers’ compensation claim.

 13. According to the Claimant’s testimony, he thought the hernia was caused 
by his  activities at work on November 23, 2005. He claims, however, that his  supervi-
sors  and an unidentified human resources representative at the Albertson’s Distribution 
Center told him that it was not a work-related condition.  Although the Claimant had re-
ceived workers’ compensation forms, he stated that he threw them away.  In light of the 
Claimant’s actions as outlined above, the ALJ finds inconsistencies that are at odds with 
reason and common sense, especially in light of Claimant’s familiarity with workers’ 
compensation claims.

 14.  Claimant used some vacation time and then received short-term disability 
benefits from the Employer after November 2005.  

 15. The Claimant did not file a claim for workers’ compensation until October 
28, 2008.  In that claim form, the Claimant erroneously identified the date of November 
23, 2006 as the date of the hernia incident.  

 16. The Claimant testified that he always believed that the hernia and subse-
quent emergency surgery were related to his  employment activities  with the Employer.  
In light of Claimant’s  actions and statements to treating physicians after the November 
23, 2005 incident, especially in light of Claimant’s familiarity with workers’ compensation 



claims, the ALJ finds the Claimant’s testimony inconsistent and contradicted by his ac-
tions after November 2005.  Therefore, the ALJ does not find his testimony credible.

 17. It is  undisputed that the Claimant was released to return to full duty on 
January 10, 2007.  

 18. The medical records do not support the Claimant’s contention that his  in-
carcerated hernia was work-related.  The emergency room record on November 23, 
2005 indicates that the Claimant had had a “bump” for the “past year” which he had al-
ways been able to push back in and had an increase of pain on that date.  He was not 
able to push the bump inwards.

 19. Nowhere in the St. Anthony’s Hospital emergency room records is there a 
statement that the Claimant’s hernia was the result of employment activities.  The treat-
ing surgeon, Gregory Pinson, M.D., filled out more than one form for the Claimant and 
his employer indicating that the hernia was not the result of an accident and it was not a 
“work injury.”  

 20.  The ALJ infers  and finds  that If the Claimant believed that his condition 
was work-related, he could have filed a claim in 2005.  He was familiar with the workers’ 
compensation process and was aware that he had to file a claim in writing.  Although he 
testified that he was of the belief that his  hernia condition was the result of his work-
related activities on November 23, 2005, within a week of this incident, he also submit-
ted a form to the Employer, a “Report of Attending Physician,” wherein he and his sur-
geon indicated that the condition was not the result of an accident and was not related 
to work activities.  He also testified that he expected the Employer to rely upon these 
statements.  

 21. The Claimant filed a form on December 28, 2005, with the same represen-
tations.  Again, his physician also confirmed that it was neither a work-related injury nor 
the result of an accident on both forms that were completed in 2005, close in time to the 
incident.  The ALJ finds that the Claimant has given no credible or reasonable excuse 
for waiting almost three years, until October 28, 2008, to file a claim for workers’ com-
pensation under these circumstances.  The ALJ further finds that the Employer’s  first 
notice that Claimant was claiming a work-related injury occurred on October 28, 2008, 
when the Claimant filed his Worker’s Claim for Compensation.

 22. Based on his testimony at hearing, The Claimant argues that he had a 
“lost time injury” of more than three days at work and that, therefore, the Employer had 
a statutory obligation to report his injury to the Division of Workers’ Compensation 
(DOWC).  The Claimant, however, submitted a document with his  signature and the 
treating physician within one week of his incident which indicated, in no uncertain terms, 
that there was no accident, the Claimant was not eligible for workers’ compensation and 
that it was the physician’s opinion that the condition was not the result of a work-related 
accident.  Thus, the Employer was not placed on notice sufficient to trigger the reporting 
duties.  All documentation suggested no work incident.



 23. The Claimant testified that he was always convinced that the hernia was 
result of work-related activities on November 23, 2005, yet he threw the workers’ com-
pensation forms away.  Under these circumstances, the Claimant submitted forms to his 
Employer that indicated that his condition was not work-related and also had the state-
ments of his  treating physician.  There is no “excusable neglect” to make a claim after 
two years but before the expiration of three years.  This is particularly true when the 
Claimant was aware of how to file a workers’ compensation claim.

24. The weight of substantial evidence, in the form of statements by the 
Claimant’s treating physicians, supports the finding that the Claimant’s hernia and 
emergency surgery was not the result of an accident or work-related incident.  In fact, 
there is no medical evidence to the contrary.  The most credible evidence consists  of the 
medical records  and the statements  provided to the Employer shortly after the incident 
in November and December of 2005.  

 25. The Claimant has failed to prove that it is more reasonably probable that 
his incarcerated hernia that manifested on November 23, 2005 is work-related.  There-
fore, the Claimant has failed to prove, by a preponderance of the evidence that he suf-
fered a compensable injury while working for the Employer on November 23, 2005. 

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The fact finder should consider, among other things, the consistency 
or inconsistency of a witness’ testimony and/or actions; the reasonableness or unrea-
sonableness (probability or improbability) of a witness’ testimony and/or actions; the mo-
tives of a witness; whether the testimony has  been contradicted; and, bias, prejudice or 
interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 
3:16 (2005).  As found, the Claimant’s  actions  after the alleged injury contradict his tes-
timony and are not consistent with reason and common sense.  Therefore, as found, the 
Claimant’s testimony concerning an alleged work-related hernia is not credible.

 b.  The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  Also, the burden of proof is  generally placed on the party asserting the affirma-
tive of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “pre-



ponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
Claimant failed to sustain his burden with respect to compensability.  Although moot, 
Respondents sustained their burden with respect to the applicability of the two-year 
statute of limitations provided in Section 8-43-103 (2), C.R.S. (2008), and Claimant 
failed to establish a reasonable excuse to enlarge the statute to three years.

 c. It is the Claimant’s burden to prove when the Employer had sufficient 
knowledge to trigger the duty required by Section 8-43-101(1), C.R.S. (2008).  See City 
and County of Denver v. Industrial Claim Appeals Office, 58 P.3d 1162 (Colo. App. 2002) 
[burden of proof rests upon the party asserting the affirmative of a proposition].  This is 
true because the tolling provisions  create an exception to the Claimant’s duty to file a 
claim “within two years  of the injury.”  Procopio v. Army Navy Surplus,   W.C. No. 4-465-
076 [Industrial Claim Appeals Office (ICAO), June 10, 2005].   The question of whether 
the Employer was placed on notice sufficient to trigger its reporting duties is largely one 
of fact.  Wallace v. Stone Gate Homes, W.C. No. 4-650-504 (ICAO, April 18, 2006), 
Doughty v. Poudre Valley Health, W.C. No. 4-488-749 (ICAO, January 13, 2003).  As 
found, Claimant failed to prove a reasonable excuse for extending the statute of limita-
tions to three years.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 Any and all claims for workers’ compensation benefits are hereby denied and 
dismissed.

DATED this______day of April 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-761-223

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on December 31, 2008 and was concluded on March 6, 



2009, in Denver, Colorado.  The hearing was digitally recorded (reference: 12/31/08, 
Courtroom 3, beginning at 8:31 AM, and ending at 11:10 AM; and, 3/6/09, Courtroom 3, 
beginning at 1:30 PM, and ending at 3:30 PM).  

At the conclusion of the hearing, the ALJ established a briefing schedule.  Claim-
ant’s opening brief was filed electronically on March 31, 2009 (Claimant incorporated 
the statement of facts therein, which was contained in her mid-hearing brief, filed elec-
tronically on January 13, 2009.  Respondents’ answer brief was filed electronically on 
April 9, 2009.  Claimant’s reply brief was filed electronically on April 16, 2009, and the 
matter was deemed submitted for decision on that date.

ISSUES
 

The issues to be determined by this  decision concern compensability; medical 
benefits (authorized treating provider, reasonably necessary medical benefits); average 
weekly wage (AWW); and temporary total disability (TTD) benefits  from May 23, 2008 
and continuing. Respondents raised the affirmative proposition of late reporting by the 
Claimant.

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

Compensability
 

1. Claimant is  a 59-year-old home health care worker, who has been working 
for the Employer since August of 2005. Her job duties were helping elderly and disabled 
clients at their homes, with various activities of daily living (ADLs), such as bathing, per-
sonal hygiene, and eating.  Claimant would also help her clients attend appointments, 
would shop for groceries and cook meals for clients, and would do various houseclean-
ing tasks such as vacuuming, dusting and cleaning bathrooms and kitchens. 
 

2. On the evening of May 7, 2008, Claimant was attending alone to an 86-
year-old woman with dementia and an amputated right leg.  This  woman had an epi-
sode of diarrhea, and while Claimant was struggling to clean her while in front in of the 
toilet, the patient suddenly attempted to get up unassisted and slipped and fell on top of 
the Claimant, while Claimant was bent down in front of the patient, trying to clean up the 
mess. The top part of the woman’s body fell primarily on Claimant’s head and neck.  
The patient was not hurt in the fall, and Claimant managed to get the patient back up, 
get her cleaned up, and she finished out her shift.  Claimant noted the episode of diar-
rhea in the work diary she kept. 
 



3. The following day, the Claimant noticed that she was stiff, and felt sore in 
her lower back and thighs. She noticed some soreness in her neck and shoulders  as 
well. Claimant went to work, attending both her morning and evening client on May 8, 
2008 and her morning client on May 9, 2008. 
 

4. Starting on May 10, 2008 however, the Claimant began to experience in-
creased stiffness followed by headaches and extreme neck pain, and radiating pain into 
her arms. The pain became so extreme that Claimant experienced pain induced-
nauseated severe enough to induce vomiting.  Since the May 7, 2008 incident, Claimant 
has also been experiencing headaches, difficulty sleeping, loss of strength in her arms 
and hands, and dizziness, in addition to continued severe neck pain at the base of her 
head and neck.  Subsequent to the May 7, 2008 incident, Claimant has also had trouble 
with her balance and has experienced subsequent falls as a result. 
 
 5. One factor buttressing the Claimant’s  credibility regarding the circum-
stances of her injury is  that her testimony was consistent with Employer and medical 
records generated nearest in temporal proximity to her alleged date of injury. Claimant’s 
work diary dated May 7, 2008 confirms that her client had suffered from diarrhea. The 
fact that she made no mention of the fall is  consistent with her testimony that the Claim-
ant believed that the incident itself was not reportable as part of her job duties, as the 
client was not hurt. Moreover, the work diary also serves to confirm her testimony that 
initially she did not realize how badly the incident had affected her.
 

6. Claimant’s testimony that she suffered a work-related injury is confirmed in 
the contemporaneous medical records generated nearest in time to the date of injury.  
Claimant testified that her pain worsened during the weekend following the May 7, 2008 
incident, and that she sought treatment with Dr. Karen Cain, D.C., on Monday, May 12, 
2008. Consistent with this testimony, Dr. Cain’s medical records reflect that she went in 
for treatment on that date.  The most complete form documenting her treatment on this 
date, found in Dr. Cain’s medical records notes the word “work”, and also “lifted, very 
heavy”.  Dr. Cain’s account of the May 12, 2008 visit also serves to confirm Claimant’s 
testimony regarding what occurred at this visit.  In that report, Dr. Cain noted that: 
“[Claimant] came to my office May 12 in very bad condition. She reported extreme neck 
pain & pain into arms, so bad that she had been vomiting...” 

Employer Witnesses 

 Kelly Sisson

7. Kelly Sisson was Respondents’ primary lay witness. She acted as Claim-
ant’s supervisor.  She stated that the Employer had a policy that required all care givers 
to report any “unusual incidents” that occur while on duty to her or to someone on call 
by the end of that caregiver’s shift.  Sisson then testified that Claimant did not report the 
incident with her client falling on her on May 7, 2008, although Sisson, in her opinion, 
would consider it to be an “unusual incident” that should have been reported, because it 



may have affected the safety of the client.  . The implication of Sisson’s  opinion was  that 
Claimant’s failure to follow the procedure in reporting the incident indicates that incident 
did not occur.  Sisson further testified that when she saw the Claimant on May 12, 2008, 
upon being told by Claimant that her back was hurting, she specifically asked whether 
Claimant’s back problems were work related, and that Claimant specifically denied that 
her condition was work related.  Moreover, Sisson recalled that on May 12, 2008, 
Claimant complained to her about her low level of pay, and that the Claimant explained 
that she had a lot of other “extra-curricular” activities  going on such as gardening and 
raising a foster child, which Claimant felt was a higher priority than her job as a care 
giver.  Finally, at Sisson noted that in her interaction with Claimant on May 12, 2008 and 
subsequently on May 23, 2008 and May 28, 2008, that Claimant had no difficulty speak-
ing, and was able to drive.   The implication of this testimony is  that the Claimant’s tes-
timony regarding the development of her symptoms after May 7, 2008 is  not credible, 
because she was able to engage in conversations  without difficulty on May 12, 2008, 
and on those subsequent dates, contrary to her testimony and the testimony of Dr. Cain 
that she was in severe enough pain on May 12, 2008 and in the week subsequent to 
impede her ability to easily communicate.  

The ALJ finds that Sisson’s testimony is not credible because it is inconsistent with the 
contemporaneous records she prepared and moreover, there is evidence in the record 
to indicate that she is not being truthful. First, regarding Sisson’s implied claim that be-
cause Claimant did not follow company policy in reporting the incident, the incident did 
not occur, her testimony is not borne out by forms she filled. Specifically, on May 28, 
2008, when Sisson filled out the SRS claims reporting form, there is nothing to indicate 
that Sisson was concerned that a safety violation or failure to report a “unusual incident” 
had occurred, although the form allowed for such concerns to be expressed.  In fact, the 
form specifically requested information concerning “unsafe acts.”  In this slot Sisson 
wrote “we are not allowed to perform dead weight lifts” but did not note anything about 
the various “serious” health and safety issues which she testified to on the witness 
stand.   If Claimant’s failure to follow alleged “company protocol” was as serious and 
concerning as Sisson claimed, the ALJ infers and finds that this would have been some-
thing she would have noted in the First Report of Injury.  Instead, Sisson only noted that 
Claimant should not have lifted the patient. Again, this statement does not indicate a 
preoccupation with the safety of the client, contrary to her testimony at hearing.  Nor do 
her subsequent emails to Heather Foromoso indicate concern for the safety of Claim-
ant’s client, or concern regarding Claimant’s  failure to report the incident.  Rather, the 
ALJ infers  and finds that Sisson was primarily concerned with investigating Claimant’s 
account of the injury, in a quasi-risk management-type role. 

8. Sisson’s testimony concerning the Employer’s policies and the manner in 
which she filled out the SRS claim report form also indicates that she may have been 
under a misconception of how the incident on May 7, 2008 occurred. As Claimant testi-
fied, Claimant did not lift the patient from the ground.  Moreover, the patient’s upper 
body fell on her neck, and Claimant’s body essentially cushioned her fall. Thus, much of 
Sisson’s alleged concern for Claimant’s failure to report “a fall” by the end of her shift, 
has no grounding in how the incident actually occurred.   



9. Even if the ALJ were to credit Sisson’s  testimony concerning the serious-
ness with which the Employer’s policy is enforced, Sisson also testified that it was up to 
the discretion of the care giver to determine what constituted a reportable incident, and 
that there was no written policy or clear guidance provided to care givers as far as what 
constitutes a reportable incident. Thus, given that Claimant knew that her client had not 
“fallen”, and that her client wasn’t hurt by the incident, it is clear that it was well within 
Claimant’s exercise of reasonable discretion to determine that this was a minor incident, 
that did not warrant any incident report. As Claimant testified, her client wasn’t the per-
son who really was really affected by the incident. 

10. Sisson’s testimony is inconsistent with her prior account as contained in 
the log found in Respondents’ Exhibit B.  Because of Sisson’s inconsistent account and 
the unreliability of the Exhibit B itself, the ALJ finds Sisson’s testimony and that of her 
colleagues not credible.   The testimony of the Employer witnesses does not “add up”, 
as a simple examination of the allegedly contemporaneously generated Employer re-
cords shows.  Starting with the log:  Sisson testified that she kept this log of all interac-
tions with Claimant, as  part of her regular job duties.  She confirmed that an accurate 
and true copy of this log is  found in Respondents’ Ex. B p. 23. Furthermore, she testified 
that this log was the log referenced in the true and accurate copy of an email she sent 
to H.F., found in Respondents’ Ex. p. 22.  The email time stamp indicates that the email 
was sent at 8:34 am and in it Sisson references a conversation that she anticipates she 
will have with Claimant at some point in the future (See e.g., Ex. B, p. 22 “Once I do 
speak with her…”).  Significantly, however, the log itself that K.S. claims was attached to 
this  email contains an account of a conversation that K.S. allegedly, according to the 
log, had with the Claimant at 10:06 am, more than an hour later that same day.   Sis-
son testified that this was the only log attached to her email.  It could not be because of 
the timing discrepancy.  Moreover, Sisson’s  account of how the alleged “log” was pro-
duced is further suspect in that this “log” also contains an account of a conversation that 
Ronda Maul had with Claimant on May 13, 2008, contrary to the email’s description of 
the log being “ a log of the contact I have had with [Claimant] for the last couple of 
weeks” (See Ex. B p. 22)   Sisson testified that she would record her notes of her con-
versations with her employees while or shortly after or the conversation took place. The 
ALJ finds it lacking in credibility that Sisson was even aware of a conversation between 
Maul and the Claimant, and how this would end up in Sisson’s “contemporaneously 
kept” log of her interactions with Claimant. 

11. Given the suspect nature of Sisson’s account, she further impeached her-
self, by then testifying to the alleged conversation on May 12, 2008 in which Claimant 
supposedly explicitly denied having a work-related injury.  Sisson’s log, did not go quite 
so far, and in fact, implies that on May 12, 2008 Claimant did in fact report a work-
related injury  “[Claimant] was  complaining about doing extra work with her client and 
that it was affecting her back…”.  The ALJ infers  and finds that a reasonably prudent 
employer would have probable cause to suspect that the employee in question was re-
porting a work-related injury or occupational disease.  Sisson’s testimony, however, de-
viated from her log, and in fact more accurately mirrors the conversation that according 



to her supposedly “contemporaneous notes” occurred on May 28, 2008, in which Sisson 
described Claimant discussing her concerns with her garden and her ward.   Sisson’s 
testimony was inconsistent, and  both her testimony, the documents produced by her 
and those of her fellow employees add up to Sisson’s testimony not being credible. 

Ronda Maul

12. The testimony that Ronda Maul recounts an alleged conversation she had 
with Claimant on May 13, 2008.  In this  alleged conversation, Maul asserts that Claim-
ant called her to complain about her work conditions, and that Claimant reported that 
she was having back problems. Maul testified that upon learning of Claimant’s back 
problems,  she specifically asked Claimant whether these problems were due to a work-
injury, and apparently, Claimant explicitly denied that this was the case.  This  conversa-
tion was also summarized in Sisson’s “log” and in an email sent by Maul to Heather 
Formoso on June 3, 2008, almost a month after the alleged date of injury. Contrary to 
Maul’s account, Claimant testified that the first conversation that she had with anyone 
from the Employer, after letting Sisson know that she was unable to work on May 12, 
2008, was the message that she left for Sisson on May 23, 2008, thus, admitting a late 
reporting of injury. Thus, the ALJ infers and finds that Maul’s testimony in this regard is 
inconsistent with the weight of the evidence and, thus, not credible. First, given that this 
account was most likely inserted in the “log” produced by the Employer and the fact that 
there was an apparent effort to “confirm” the existence of this conversation in Sisson’s 
log, in itself, makes Maul’s account lacking in credibility.  It makes  not sense and it is in-
consistent with reason and common sense that Claimant, the day before, on May 12, 
2008, reported to her doctor that an injurious incident happened at work and then when 
asked explicitly by Maul on May 13 whether she suffered a work injury, deny the con-
nection.  Claimant credibly testified that she did not know anything about the workers’ 
compensation system, and that if she had been asked whether she had suffered a 
workers’ compensation, she would have had to ask for clarification, as  she did not know 
what workers’ compensation really was.  Based on the totality of the evidence, the ALJ 
finds Maul’s testimony lacking in credibility.

Carla Koepel

13. Carla Koepel testified, consistent with Sisson’s testimony concerning the 
Employer’s  policy concerning “reportable incidents” that it was her job as an H.R. repre-
sentative, to investigate incidents that may implicate the safety of the Employer’s  cli-
ents.  Apparently, in this capacity as  an “incident investigator, ” Koepel followed up with 
the daughter of the client who allegedly fell on Claimant and determined that that there 
was no information that would indicate that the fall took place. Koepel allegedly did this 
investigation to make sure that the client wasn’t hurt. Koepel’s alleged involvement, 
however, in the claim is inconsistent with the contemporaneous records she produced, 
which show that her job as an H.R. (human resources) representative was not to inves-
tigate the incident in order to make sure that everyone was safe but to engage in risk 
management on behalf of the worker’s compensation carrier. First, the ALJ infers and 
finds that Heather Formoso, the H.R. representative whom Koepel succeeded after 



Formoso left on maternity leave would not have been making the phone calls described 
by Koepel, given that the Formoso was the person who first learned about the incident, 
and that if such investigations really were conducted for the safety of the Employer’s cli-
ents, one would believe that delay would be unadvised. Koepel did not engage in any 
sort of investigation involving Claimant’s invalid client until June 23, 2008, as accounted 
for in her H.R. notes.  Koepel, in contacting the client’s  daughter, was more concerned 
about trying to verify Claimant’s  account of what occurred on May 7, 2008 rather than 
making sure that Claimant’s patient was in good health subsequent to the incident.   
Based on the totality of the evidence, the ALJ finds  Koepel’s testimony inconsistent with 
reason and common sense and, therefore, lacking in credibility.

Medical 

14.  When Claimant went in to see Dr. Cain, she was having difficulty filling out 
the paperwork, and Dr. Cain’s staff helped her fill out the form.  Dr. Cain’s records, along 
with Claimant’s work diary, are the two records closest in time to Claimant’s   date of in-
jury. Claimant’s  testimony was consistent with these records and her testimony that the 
injury occurred as she described is credible. 

15. Claimant does have a prior history of neck problems. In 2001, she under-
went a spinal fusion at C3-C6 performed by Sanjay Jatana, M.D.  This  surgery was ne-
cessitated by degenerative changes in the cervical spine.  Starting in June 2004, Claim-
ant began seeing Dr. Karen Cain, D.C., for chiropractic treatment to help manage the 
pain she had associated with the fusion.  In July of 2006, at Dr. Cain’s recommendation, 
Claimant went to see John Schultz, M.D., at the Centeno-Schultz Clinic for an evalua-
tion.  She went to see Dr. Schultz due to an increase in her level of pain, which she be-
lieved was  exacerbated by her inability to sleep. Dr. Schultz diagnosed post-fusion syn-
drome, cervical degenerative disease and pseudoarthosis at C5-C6 as his primary three 
initial impressions and recommended that she undergo a CT scan of the cervical spine.  
He also performed trigger point injections, and prescribed a Medrol dosepak.  However, 
after this visit, Claimant found additional treatments that allowed her to return to her 
normal sleep schedule. Her neck symptoms lessened and she was able to manage her 
symptoms such that she was able to work and handle other activities of daily living 
without substantial difficulty. 
 

16. Prior to the May 7, 2008 incident, Claimant had also had some other acci-
dents that had caused her to experience increased symptoms in her neck, such as an 
auto accident in 2005, and an incident where she fell and hit her head and neck some-
time in the week prior to April 28, 2008.  None of these incidents, however, resulted in 
the Claimant requiring time off from her work, and none caused her to be unable to 
handle daily tasks of living.  
 

17. On the Monday following the May 7, 2008 incident, (May 12, 2008), 
Claimant sought treatment with Dr. Cain, D.C.   Dr. Cain, after examining the Claimant, 
recommended that she wear a neck brace, and also recommended anti-inflammatory 
medications.  Dr. Cain also recommended that Claimant try to see a neurosurgeon, or if 



her symptoms continued to worsen, to go the emergency room. On May 16, 2008 at a 
follow-up visit, Dr. Cain also provided Claimant with a note to her Employer, informing 
them, that Claimant was unable to work or drive.   Claimant has been unable to work 
since that time, due to the severity of her symptoms. 
 

18. Claimant told her supervisor, Kelley Sisson, on the morning of May 12, 
2008, that she was experiencing severe pain, and that she could not work.  At this time, 
however, Claimant did not explain that she believed that this  was due to the incident on 
May 7, 2008.  Claimant had not considered the possibility that there might be a worker’s 
compensation injury nor did she realize the substantial and compensable nature of her 
condition.   She was hopeful that she would get better if she rested and be able to return 
to work. Prior to filing the claim related to the May 7, 2008 incident, Claimant had never 
been involved in the worker’s compensation system.  Sometime in the few weeks fol-
lowing May 12, 2008, she had a discussion with a naturopath who told her that since the 
May 7, 2008 incident occurred while she was working, she may want to report the injury 
to her Employer and file a workers’ compensation claim.  Claimant also received similar 
advice from Dr. Cain.  Because her symptoms were not improving, and because of the 
advice she had received, Claimant called Sisson on May 23, 2008 and left a message 
letting Sisson know that she had suffered a work-related injury and that she needed ad-
vice on what to do next.  
 

19. Subsequently, Claimant received a letter dated June 9, 2008, directing her 
to two facilities for treatment.  Claimant initially attempted to schedule an appointment 
with a Dr. Ephraim but could not reach the doctor despite repeated attempts. Claimant 
had no choice but to seek medical care at the other listed option, “any Concentra Facil-
ity” instead. On June 11, 2008, Claimant went to the Littleton Concentra facility Ray-
mond Rossi, M.D., saw her.  He diagnosed her with a neck sprain.  He also noted, re-
garding whether Claimant suffered a work-related injury that “causality is determined to 
be more than 50%, given mechanism of injury and present complaints.”  Dr. Rossi did 
not recommend or take any x-rays or order any other imaging, despite Claimant’s dis-
closure that she had had a prior neck fusion. He recommended a course of physical 
therapy and placed her on work restrictions of no lifting or pushing of 5 lbs or more, and 
no frequent bending.  At that visit, Claimant expressed her concern to Dr. Rossi regard-
ing his decision not to order any diagnostic imaging prior to recommending physical 
therapy. She explained to him that she was worried that the May 7, 2008 incident may 
have disturbed the fusion hardware.  At a follow-up visit with Dr. Rossi on June 16, 
2008, Claimant again expressed her concerns to Dr. Rossi, who, after dismissing her 
concerns again, eventually told her that he did not wish to provide her further treatment 
and that she should get her care at another Concentra facility. 
 
 20. In contradiction to the note he made when he first saw the Claimant, Dr. 
Rossi testified at hearing, under subpoena, that he believed that Claimant’s injury may 
not have occurred due to the May 7, 2008 incident described by Claimant, because her 
symptoms could also be attributed to a fall that Claimant suffered as documented in Dr. 
Cain’s record of April 25, 2008.  Dr. Cain does not support this  alternative theory of cau-
sation.  Indeed, in light of the ending of the doctor-patient relationship between Dr. 



Rossi and the Claimant, the ALJ finds his initial opinion that causation is more than 50% 
related to the May 7, 2008 work incident more reliable than his  subsequent modification 
at hearing.  Indeed, the ALJ finds that Dr. Rossi’s initial opinion that the May 7 incident 
caused the Claimant’s injury (more than 50%) is an opinion to a reasonable degree of 
medical probability.  The opinion expressed at hearing is speculation on an alternative 
cause of the Claimant’s condition. 

21. Dr. Cain, the chiropractic treatment provider who would be in the best po-
sition to determine whether the April incident or the May 7 incident caused Claimant’s 
symptoms because she treated Claimant after both, was of an opinion contrary to Dr. 
Rossi’s alternative theory. While noting that the Claimant had been suffering from prior 
neck problems, Dr. Cain goes on to state: 

In the two initial years that I treated [Claimant], she was always able to work, in 
spite of discomfort until this  work injury of May 7, 2008.  Until this event, I have 
never know [Claimant] to be so debilitated that she could not go to work.

  22. Additionally, Dr. Rossi’s testimony at hearing that he now believed that 
Claimant’s symptoms could have been due to the April 2008 incident, is not credible, 
because when asked by Respondents to address the precise issue of whether the April 
2008 incident could have been the cause of Claimant’s injuries just a few months be-
fore, Dr. Rossi refrained from giving this  opinion, instead attributing her symptoms to the 
May 7, 2008 incident.  As Dr. Rossi testified, after seeing Claimant in June 2008, he saw 
Claimant again (in the nature of an independent medical examination) on October 28, 
2008. Prior to arranging for this  examination, Respondents sent Dr. Rossi complete cop-
ies of Dr. Cain’s  records including the record describing the April 2008 fall.  Accompany-
ing these medical records, a cover letter invited Dr. Rossi to specifically explain the sig-
nificance of the incident that was documented in Dr. Cain’s record dated April 25, 2008. 
Dr. Rossi, however, left that section blank.  Moreover, in his narrative report dated Octo-
ber 28, 2008, generated from the examination arranged by Respondents, Dr. Rossi 
wrote again: 

Given the data I have before me (no CT report), the findings on the x-ray repre-
sent a chronic process, and her injury on 5/7/08 exacerbated this conditions. 
However, if she does have a cervical disc [sic], this  could have been produced by 
her injury mechanism described to me. 

23. On cross examination, Dr. Rossi tried to explain that he did not attribute 
the injury to the April incident at that time because he was not “invited to do so” but in 
the second sentence of his October 28, 2008 report he explicitly noted that [Claimant] is 
here for causality determination”.  He had Dr. Cain’s  records in front of him, he had 
been specifically directed to examine the April 25, 2008 record and to give an opinion 
as to causality, and yet, in his October 28, 2008 report he still expressed the opinion 
that Claimant’s symptoms were reasonably attributable to the May 7, 2008 incident. For 
this  reason, his testimony at hearing that Claimant’s  injuries could have occurred out-
side the scope of her employment contrary to his  October 28, 2008 report is given no 



weight or credit.  Dr. Rossi found the Claimant credible. At hearing, on direct examina-
tion, he stated that Claimant’s  description of her symptoms “set off alarms” in his mind 
regarding the credibility of her account. However, after being presented with her full 
medical records, and even after being invited to re-consider Claimant’s account of what 
caused her symptoms, on October 28, 2008, he still found Claimant credible and attrib-
uted her symptoms to the May 7, 2008 incident. If, as he testified at hearing, he was 
placed “on his guard” by Claimant’s description of her symptoms, his repeated determi-
nations that her symptoms were attributable to her May 7, 2008 injuries amounts to the 
most credible assessment of what portion of Dr. Rossi’s opinions are most credible.

24. After the June 16, 2008 visit with Dr. Rossi, Claimant then contacted the 
workers’ compensation insurance carrier to receive direction as to where to receive 
treatment. On June 18, 2008, she was directed to Rocky Mountain Urgent Care, which 
she went to on the following day.  At Rocky Mountain Urgent Care, Rebecca Andrick, 
D.O., saw her.  Dr. Andrick had x-rays of the cervical spine taken which showed that the 
fusion hardware appeared to still be in alignment, but that there was severe exiting neu-
ral foraminal encroachment at C5-C6.  Dr. Andrick diagnosed the Claimant with severe 
cervical strain, and recommended that she be evaluated by a neurosurgeon.  Dr. An-
drick directed Claimant to follow up with the workers’ compensation carrier regarding 
further care.  The workers’ compensation carrier did not follow up on this recommenda-
tion, and since the June 18, 2008 visit with Dr. Andrick, the workers’ compensation car-
rier has not authorized further treatment and has contested the claim pending further 
investigation. 
 

25. Due to Claimant’s lack of private health insurance, she has been limited in 
her ability to seek additional care.  At Dr. Cain’s recommendation, however, the Claim-
ant underwent a CT scan on October 8, 2008.  This most recent scan, in comparison 
with the last CT scan ordered by Sanjay Jatana, M.D., in 2004, shows that Claimant is 
suffering from a new disc herniation at C2-C3, causing “at least moderate central canal 
stenosis.” 

Medical Opinions Supporting Compensability
 
 26. Claimant credibly testified that her pain levels after the May 7, 2008 injury 
were different than anything she had experienced prior. She stated that unlike past diffi-
culties she has had with her neck, after the May 7, 2008 incident she was unable to en-
gage in everyday activities, such as lifting groceries out of the car, without experiencing 
substantial stabbing pain in her neck, shoulders  and arms.   In addition to Claimant’s 
testimony, there is  a substantial medical evidence supporting the fact that the May 7, 
2008 incident substantially aggravated Claimant’s pre-existing condition. Every treat-
ment provider and/or independent medical examiner (IME), including Dr. Cain, Dr. 
Rossi, Dr. Andrick, Joseph H.Fillmore, M.D., and James S. Ogsbury III, M.D., who ex-
amined and/or treated the Claimant has rendered an opinion supportive of the fact that 
Claimant suffered a compensable aggravation of her pre-existing cervical spine condi-
tion, as a result of the May 7, 2008 incident 
   



 27. Dr. Cain began treating Claimant in June of 2004.  She is the most familiar 
with Claimant, and in the best position to determine whether there was a substantial 
change in Claimant’s  condition after May 7, 2008.  Dr. Cain believes that there was a 
substantial change. As she notes in her report:

When she first came to this office [Claimant] was in considerable neurological 
pain from both pre and post-surgical conditions. We were able to make process 
with treatment concentration on keeping C1 adjusted & in alignment...In June of 
2006 Ms. Miller was having considerable trouble sleeping that was 6 months in 
duration. The intense exhaustion was overwhelming to her & her condition, to the 
point where she was having trouble speaking clearly. The extensive lack of sleep 
was decreasing her pain threshold, thus increasing the intensity of her pain, 
which was  becoming debilitating. I referred her to Dr. John Schultz, MD for 
evaluation & pain management. Once Ms. Miller was sleeping better, her ability 
to function increased and we were able to get her condition back on track as best 
could be expected, given her post surgical condition. 
 
In the two initial years that I treated [Claimant], she was always able to work, in 
spite of her discomfort, until this work injury on May 7, 2008. On this day when 
this  4' 10" woman weighing approximately 115 pounds, working as  an in-home 
care taker for a patient relatively on and a half times her size, 86 years old, blind, 
with dementia & an amputated right leg, fell on top of [Claimant]...[she] has  been 
so debilitated, she has not been able to work since. Until this event, I have never 
known [Claimant] to be so debilitated that she could not go to work. 

 
 Dr. Cain attributes this aggravation to new herniation, not noted on prior CT films:

The cervical CT [taken on 10/6/08] was compared with a previous CT taken 
January 2004. New injury is  evident by a C2/3 disc herniation that protrudes into 
the central canal, impinging/compressing on the spinal chord...Spinal cord com-
pression at such a high level is consistent with Ms. Miller’s entire body com-
plaints  & continually worsening condition. Of particular significance is that the 
new injury is outside the area of prior surgery. 

 (emphasis  in original).  As is noted above, Dr. Rossi in his October 28, 2008 report 
agrees that such a disk herniation is  a plausible consequence of the May 7, 2008 inci-
dent.

 28. On June 19, 2008, Claimant was directed by Respondents to see Dr. An-
drick at Rocky Mountain Urgent Care. Dr. Andrick ordered an X-ray that indicated that 
Claimant had severe exiting neuroforaminal encroachment at C5-C6.   Dr. Andrick also 
filled out a WC164 form identifying the work-related medical diagnosis  as severe cervi-
cal strain, and a possible diagnosis of cervical stenosis.  Dr. Andrick recommended that 
Claimant be provided with a neurosurgical consult. From the totality of her records, the 
ALJ finds that Dr. Andrick believed the May 7, 2008 work incident was the cause of 
Claimant’s discomfort. 
   



29. On November 20, 2008, Claimant underwent an IME with Dr. Ogsbury. Al-
though Dr. Ogsbury disagreed with Dr. Cain’s assertion that the CT scan of October 6, 
2008 is indication of a new injury, he still expressed the following opinion: 

Taking all of this information into account, Dr. Cain’s strong advocacy of her pa-
tient, but also Dr. Andrick’s appropriate evaluation and Dr. Rossi’s  initial evalua-
tion and opinion later amended by his letter, it has to be my opinion that she had 
suffered at a least a significant aggravation of her pre-existing condition.

  Dr. Ogsbury then goes on to say that the issue of causality as  50% to her pre-injury 
status and 50% to the work-related injury of May 7, 2008. However, embedded in this 
analysis, is  the clear assumption that Claimant suffered a 50% aggravation of her pre-
existing condition. Dr. Ogsbury’s belief is confirmed throughout his  discussion as he re-
peatedly states that the May 7, 2008 episode was “necessary” to cause the increase in 
her symptoms to the present level.  The ALJ finds that Dr. Ogsbury’s opinion in this re-
gard does not prove a pre-existing condition for which apportionment is warranted.  In-
deed, a prior injury has not been sufficiently identified, treated, evaluated and rated as a 
contributing factor.  
   

30. On November 14, 2008, Claimant underwent another IME with Dr. Fill-
more. Similar to Dr. Cain, Dr. Rossi, Dr. Andrick and Dr. Ogsbury.   Dr. Fillmore also ex-
pressed the following opinion:

I do believe it is  medically probable that the patient has an exacerbation of her 
neck and pain complaints after the work injury of 5/7/08. My opinion is related in 
part to the objective report of Dr. Cain, as well as the patient’s report. She did 
appear to be functioning quite well, even though she had pain complaints prior to 
this  incident. It is medically probable that a 150-pound patient falling on her neck 
could exacerbate her previous  complaints. The C2-C3 disk herniation may have 
either have been caused or progressed from this injury. I do believe this  is medi-
cally probable. 

31. All of the medical providers who have either examined Claimant or treated 
her are in agreement that the May 7, 2008 incident exacerbated her pre-existing condi-
tion.  Thus, the medical evidence supports a finding that Claimant suffered a compen-
sable injury on May 7, 2008.  Additionally, all of the medical treatment providers have 
given opinions that Claimant’s  description of her injury is consistent with her subsequent 
symptomology. This combined with Claimant’s consistent and credible testimony con-
cerning the circumstances of her injury, support a finding that Claimant  suffered a com-
pensable injury on May 7, 2008 that occurred in the scope of her employment and that 
arose out of her employment. 

Authorization of Medical Providers

           32.      Contemporaneous medical records and the Claimant’s  testimony demon-
strate that Respondents did not provide Claimant with two legitimate choices as re-



quired under Workers’ Compensation Rules of Procedure,W.C.R.P. Rule 8-2,  7 CCR 
1101-3,  upon receiving Respondent’s June 3, 2008 letter designating Dr. Ephraim and 
“any Colorado Concentra Facility” , Claimant repeatedly tried to contact Dr. Ephram’s 
office, but could not get through to schedule an appointment. Claimant noted this  fact on 
the signed confirmation of receipt that Respondents requested that she return, to con-
firm that she had received the choice of providers letter. The Employer confirmed the 
unavailability of Dr. Ephraim, as Carla Koepel documented this fact in her notes from 
June 17, 2008.  Instead of remedying the situation, and providing Claimant with an addi-
tional alternative to Concentra, the Employer simply insisted that if Claimant wanted to 
receive authorized treatment she had no choice but to go a Concentra facility. There-
fore, the right to appoint an authorized treating physician (ATP) reverted to Claimant 
pursuant to Rule 8-2(D), and Claimant designated Dr. Cain as her ATP. 
 

33. Also, after Dr. Rossi refused to treat Claimant further on June 16, 2008, for 
non-medical reasons, Claimant sought direction from the carrier as to where she could 
receive further treatment. As Claimant testified, she was directed to Rocky Mountain 
Urgent care, where Dr. Andrick saw her.  After seeing the Claimant, Dr. Andrick told her 
to contact the carrier for further instructions regarding future care and her reports indi-
cate “work comp admin for RMC will manage f/u care.” Te ALJ infer and finds that either:  
(1) Dr. Andrick was truly never given the authority to act as Claimants ATP. If Dr. Andrick 
had been authorized, she could have directed Claimant to a neurosurgeon of her 
choice; or, (2) Dr. Andrick did not want to treat Claimant further, not due to medical rea-
sons, but apparently due to concerns about insurance.   In either scenario, the right to 
appoint necessarily fell back to Claimant. In the first case, Respondents failed to effec-
tively appoint a new ATP after Dr. Rossi refused to treat for non-medical reasons, and 
the right to appoint reverted to Claimant.  In the second case, Dr. Andrick, while validly 
designated, refused to treat for non-medical reasons, and despite the fact that the car-
rier was aware that Dr. Andrick would provide no further treatment, they did nothing to 
direct Claimant to any other provider. Thus, the right to choose the ATP again reverted 
to Claimant and she validly designated Dr. Cain.  

Average Weekly Wage (AWW)

 34. As a threshold matter, Respondents admit $480.00 per week in the First 
Report of Injury.  Based on Claimant’s  testimony, the fairest method for calculating her 
AWW would be to average her earnings  as documented in the Employer pay records, 
for the pay periods of March 7, 2008 forward, which yields an AWW of $392.62. Starting 
in March of 2008, Claimant began taking care of a new client for about 20 hours a week, 
and shortly thereafter, she began working part-time for another, thereby working at 
minimum around 30 hours per week but on some weeks going up to 40 hours per week. 
This  is reflected in the wage history found in Employer pay records.  Neither of these 
two clients were likely to stop needing her care, therefore, but for her work-related injury 
of May 7, 2008, Claimant would have continued to bring in on average $392.62 per 
week.  Respondents argue that Claimant’s AWW should be based on a flat average 
based on her wage history of all of 2008 should not be adopted, as it would yield an in-
accurate picture of Claimant’s pre-injury earnings. At hearing Claimant testified that 



January and February 2008 were somewhat unusual for her, as far as her earnings, in 
that the client she had primarily been providing in-home care services for in the prior 
year had recently gone into a nursing home.  Respondents’ argument thus rests on a 
non-representative sample of Claimant’s earning potential.  Because Claimant starting 
in March began working two jobs, the fairest method in calculating Claimant’s  AWW is  to 
base it on the jobs that she had in the months  immediately prior to her injury, and that 
but for the May 7, 2008 injury she would have continued to receive. 

Temporary Disability

35. Although Claimant may have been temporarily disabled from May 7, 2008 
through May 23, 2008, the fact that she did not report her work-related injury until May 
23, 2008 negates any entitlement to temporary disability benefits because of the late 
reporting penalty. At that point, the Claimant was under restrictions provided by Dr. Cain 
and upon her first visit with Dr. Rossi, he also placed her under restrictions that would 
not allow her to continue her job as home-health care aide.  Dr. Rossi also confirmed at 
hearing during his direct examination that he felt the work restrictions he assigned were 
appropriate, based on both his objective and subjective findings while examining the 
Claimant.  Claimant has not actually worked or earned wages since that date.  She has 
been experiencing a 100% temporary wage loss since then and she has not been de-
clared to be at maximum medical improvement (MMI).  Dr. Rossi at hearing stated that 
he believed that the Claimant may be at MMI, but this  statement is given no credit be-
cause in his letter of September 26, 2008, he refused to render an opinion regarding 
MMI, and his October 28, 2008 report that indicates that he did not believe her to be at 
MMI.  In his October 28, 2008 report he noted that Claimant’s  condition had not signifi-
cantly changed since he last saw her in June.  In his  last full report of June, he states 
that Claimant is not at MMI.  Moreover, all other treatment providers  who have seen 
Claimant do not believe that she is at MMI. Even Respondents’ own IME physician, Dr. 
Ogsbury has stated that:

 
…I believe it is medically reasonable that [claimant] undergoes at least an 
evaluation and based on that evaluation further treatment by a spine specialist, 
either a physiatrist or a spine surgeon. The issues are several, whether or not in-
jection therapy might be helpful and even whether or not the pseudoarthrosis  at 
C5/6 should be addressed surgically.

Ultimate Findings

 36. The Claimant has proven, by a preponderance of the evidence, that she 
suffered a compensable aggravation of her pre-existing neck condition, arising out of 
and within the course and scope of her employment, when lifting a home care patient on 
May 7, 2008; that Respondents failed to offer Claimant two viable medical providers, as 
provided by Section 8-43-404 (5) (a) (I) (A), C.R.S.  (2008), thus, the right of selection 
passed to the Claimant and the Claimant selected Dr. Cain, D.C., who became an 
authorized provider after May 23, 2008; that all of Claimant’s medical care and treat-
ment for the aggravation of her neck is causally related to the May 7, 2008 compensa-



ble injury and reasonably necessary to cure and relieve the effects of that injury; that the 
Claimant’s AWW is $392.62; and, that the Claimant is entitled to temporary total disabil-
ity benefits  from May 23, 2003 (the date of her late reporting of injury) and continuing 
until any of the conditions, as provided by law, occur.

 37. Respondents have proven, by a preponderance of the evidence, that 
Claimant was late in reporting her injury and did not report it until May 23, 2008.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, Claimant’s  testimony was  con-
sistent with the contemporaneous medical records  and with reason and common sense.  
The testimony of all three of the Employer’s  lay witnesses was inconsistent with their 
own contemporaneous  written records and inconsistent with reason and common 
sense.  Therefore, all credibility conflicts are resolved in favor of the Claimant and 
against the Employer’s lay witnesses.  As further found, the medical opinions support a 
compensable injury on May 7, 2008.  Opinions seemingly to the contrary amount to ei-
ther speculation, or alternative plausible explanations of Claimant’s neck condition.  
These opinions seemingly to the contrary, do not lessen the reasonable probability that 
Claimant suffered a compensable injury on May 7, 2008.

 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  Also, the burden of proof is  generally placed on the party asserting the affirma-
tive of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “pre-
ponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 



more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
Claimant has sustained her burden with respect to compensability; authorization of 
medical treatment; causally related and reasonably necessary medical benefits; AWW; 
and, temporary disability benefits from May 23, 2008 and continuing.  Respondents 
have sustained their burden with respect to their affirmative proposition of late reporting 
penalties, pursuant to Section 8-43-102 (1) (a), C.R.S. (2008).  Respondents  have failed 
to sutain their burden with respect to apportionment.

 c.  Only those injuries "arising out of" and "in the course of employment," are 
compensable under the Workers' Compensation Act. Section 8-41-301(1), C.R.S. 
(2008); In re Question Submitted by U.S. Court of Appeals, 759 P.2d 17 (Colo. 1988). 
The course of employment requirement is satisfied when a claimant shows that the in-
jury occurred within the time and place limits of the employment. Popovich v. Irlando, 
811 P.2d 379 (Colo. 1991). The "arising out of" element of the compensability test is a 
question of causation. It requires that the injury have its origin in an employee's work 
related functions and be sufficiently related to his work so as to be considered part of 
the employee's service to the employer.  Rockwell International v. ICAO, 802 P.2d 1182 
(Colo. App. 1990).  As found, the Claimant’s injury arose out of her lifting a patient dur-
ing her work.  Therefore, it is compensable. 

d. A claimant's personal susceptibility or predisposition to injury does not dis-
qualify the claimant from receiving workers’ compensation benefits.  H & H Warehouse 
v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  An injured worker has a compensable new 
injury if the employment-related activities aggravate, accelerate, or combine with the 
pre-existing condition to cause a need for medical treatment or produce the disability for 
which benefits are sought. Section 8-41-301(1)(c), C.R.S. (2008). See Merriman v. In-
dustrial Commission, 120 Colo. 400, 210 P.2d 448 (1949); National Health Laboratories 
v. Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Snyder v. Industrial 
Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Also see Section 8-41-
301(1)(c), C.R.S. (2008); Parra v. Ideal Concrete, W.C. No. 4-179-455 [Industrial Claim 
Appeals Office (ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 
(ICAO, April 7, 1998).  As found, prior to the May 7, 2008 incident, Claimant had suf-
fered from symptoms in her neck and back.  An industrial accident is  the proximate 
cause of a claimant's  disability if it is  the necessary precondition or trigger of the need 
for medical treatment. See Subsequent Injury Fund v. State Compensation Insurance 
Authority, 768 P.2d 751 (Colo. App. 1988).  As  found, Claimant sustained a work-related 
compensable aggravation of her pre-existing neck condition on May 7, 2008.

e. “Apportionment” is an affirmative defense.  It is Respondents burden to 
prove this defense.  Section 8-43-210, C.R.S. (2008).  See Anderson v. Brinkhoff, 859 P. 
2d 819 (Colo. 1993); Askew v. Industrial Claim Appeals Office, 927 P. 2d 1333 (Colo. 
1996).  Apportionment is  appropriate when a prior injury has been sufficiently identified, 



treated, evaluated and rated as  a contributing factor.  Askew v. Industrial Claim Appeals 
Office, supra.  Indeed, where successive injuries contribute to disability and the need for 
medical treatment, an apportionment, based on medical opinions, was held appropriate.  
In the case of successive employers, the Court of Appeals determined that an appor-
tionment was compelled where the contribution of the previous employer was significant 
and it would be fundamentally unfair to hold the second employer to a full responsibility 
rule.  See Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004). 
As found, Respondents failed to prove this affirmative defense.

f. Pursuant to Section 8-43-404 (5) (a) (I) (A), C.R.S. (2008), the employer is 
required to furnish an injured worker a list of at least two physicians or two corporate 
medical providers, in the first instance. An employer’s right of first selection of a medical 
provider is  triggered when the employer has knowledge of the accompanying facts con-
necting the injury to the employment.  Jones v. Adolph Coors Co., 689 P. 2d 681 (Colo. 
App. 1984).  An employer must tender medical treatment forthwith on notice of an injury 
or its right of first selection passes to the injured worker.  Rogers v. Industrial Claim Ap-
peals Office, 746 P.2d 565 (Colo. App. 1987).  As found, the Employer had knowledge 
of Claimant’s work related claim on May 23, 2008 and furnished her only one viable 
medical provider, Concentra, in violation of Section 8-43-404 (5) (a) (I) (A), thus, the 
right of selection passed to the Claimant on May 23, 2008 and the Claimant selected Dr. 
Karen Cain, D.C., as her ATP.  Dr. Cain is an authorized provider. 

 g. To be a compensable benefit, medical care and treatment must be caus-
ally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s medical treatment is 
causally related to the aggravation of his neck condition on May 7, 2008.  Also, medical 
treatment must be reasonably necessary to cure and relieve the effects of the industrial 
occupational disease.  Section 8-42-101 (1) (a), C.R.S. (2008).  Morey Mercantile v. 
Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 
P.2d 777 (Colo. App. 1990). As found, all of the Claimant’s  medical care and treatment, 
as reflected in the evidence, was and is reasonably necessary.        

h. An AWW calculation is designed to compensate for total temporary wage 
loss.  Pizza Hut v. Industrial Claim Appeals Office, 18 P. 3d 867 (Colo. App. 2001).  As 
found, Claimant lost wages from the Employer and sustained a 100% wage loss since 
she last worked for the Employer.  An ALJ has the discretion to determine a claimant’s 
AWW, including a claimant’s  cost for COBRA insurance, based not only on a claimant’s 
wage at the time of injury, but also on other relevant factors when the case’s unique cir-
cumstances require, including a determination based on increased earnings and insur-
ance costs  at a subsequent employer.  Avalanche Industries, Inc. v. Clark, 198 P.3d 589 
(Colo. 2008).  Section 8-42-102(2)(d), C.R.S. (2008), sets forth the method for calculat-
ing the AWW. The overall purpose of the statutory scheme is  to calculate "a fair ap-
proximation of the claimant's wage loss and diminished earning capacity." Campbell v. 
IBM Corp., 867 P.2d 77 (Colo. App. 1993).   As found, the fairest method for calculating 
Claimant’s AWW is  to average her earnings as documented in Employer pay records in 
evidence, for the pay periods of March 7, 2008 forward, which yields an AWW of 



$392.62 per week. As found, Claimant, starting in March of 2008, began taking care of a 
new client for about 20 hours a week, and shortly thereafter, she began working part-
time for another, thereby working at minimum around 30 hours per week but on some 
weeks going up to 40 hours per week. This  is reflected in the wage history found in 
Claimant’s Ex. 1.  Neither of these two clients  were likely to stop needing her care, 
therefore, but for her work-related injury of May 7, 2008, She would have continued to 
b r i n g i n o n a v e r a g e $ 3 9 2 . 6 2 p e r w e e k .         
  
            i.        To establish entitlement to temporary disability benefits, the Claimant must 
prove that the industrial injury has caused a “disability,” and that he has suffered a wage 
loss that, “to some degree,” is  the result of the industrial disability.  Section 8-42-103(1), 
C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).   When a 
temporarily disabled employee loses his employment for other reasons which are not 
her responsibility, the causal relationship between the industrial injury and the wage loss 
necessarily continues.  This  is true because the employee’s restrictions presumably im-
pair her opportunity to obtain employment at pre-injury wage levels.  Kiernan v. Road-
way Package System, W.C. No. 4-443-973,  (ICAO, December 18, 2000).   As found, 
such is Claimant’s case.         

           j.       Once the prerequisites for TTD are met (e.g., no release to return to full 
duty, MMI has not been reached, a temporary wage loss is occurring, and there is no 
actual return to work), TTD benefits are designed to compensate for a 100% temporary 
wage loss.  See Eastman Kodak Co. v. Industrial Commission, 725 P. 2d 107 (Colo. 
App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As found, Claim-
ant has been sustaining a 100% wage loss since she stopped working for the Employer 
herein.  

      ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Claimant sustained a compensable injury on May 7, 2008, while working 
for the Employer herein.

 B. Respondents claim for late reporting penalties of one day’s indemnity 
benefits for each day’s failure to report is hereby granted from May 7, 2008 through May 
22, 2008.

 C. Any and all claims for apportionment are hereby denied and dismissed.

D. Dr. Karen Cain, D.C., is an authorized medical provider.

E. Respondents shall pay all of the costs for authorized treatment of the 
Claimant’s compensable injury, subject to the Division of Workers’ Compensation Medi-
cal Fee Schedule.



 F. Claimant’s average weekly wage is $392.62, thus, entitling the Claimant to 
a temporary total disability benefit rate of $261.75 per week, or $37.39 per day. 

 G. Respondents shall pay the Claimant temporary total disability benefits of 
$261.75 per week, or $37.39 per day, from May 23, 2008 through March 6, 2009, both 
dates inclusive, a total of 288 days, in the aggregate amount of $10,768.32, which is 
payable retroactively and forthwith.  From March 7, 2009 and continuing until cessation 
of benefits occurs as provided by law, Respondents shall pay the Claimant temporary 
total disability benefits of $261.75 per week, less any offsets permitted by law.

 H. Respondents shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due.

I. Any and all issues not determined herein are reserved for future decision.

DATED this______day of April 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-757-911

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on April 7, 2009, in Denver, Colorado.  The hearing was 
digitally recorded (reference: 4/7/09, Courtroom 4, beginning at 1:37 PM, and ending at 
2:32 PM).   

 At the conclusion of the hearing, the ALJ ruled from the bench, referring prepara-
tion of a proposed decision to Respondents’ counsel, to be submitted electronically, giv-
ing Claimant’s  counsel three working days after receipt thereof within which to file elec-
tronic objections.  A proposed decision was filed on April 8, 2009.  No timely objections 
were filed.  After a consideration of the proposal, the ALJ has modified the proposed de-
cision and hereby issues the following decision.

ISSUES
 

The issue to be determined by this decision concerns whether or not the Claimant is 
entitled to temporary total disability (TTD) benefits from June 24, 2008 through Novem-
ber 17, 2008.  Respondents raised the affirmative defense that Claimant was responsi-



ble for his termination from employment on June 24, 2008, stopping temporary disability 
benefits under Section 8-42-105(4), C.R.S. (2008).  Claimant has the initial burden of 
proving entitlement to TTD benefits  by a preponderance of the evidence.  If proven, Re-
spondents have the burden of proving “responsibility for termination, within the meaning 
of Section 8-42-105 (4), by preponderant evidence.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. Respondents judicially admitted that Claimant sustained a compen-
sable cervical work injury on April 24, 2008 while working for Employer, and the 
ALJ so finds.  

2.  The Claimant timely reported the injury to his Employer and the 
Employer provided the Claimant with modified work within the his medical restric-
tions.  

3. The parties stipulated and the ALJ finds that the Claimant’s average 
weekly wage (AWW) is $806.90.

4. According to the Claimant, he was terminated on June 24, 2008, 
after a dispute arose regarding his ability to perform work within his restrictions 
(painting beam plates) outside.  Claimant testified that a Jan Smith, physical 
therapist, had notified the Craig Haight, the branch manager of the Employer, 
during a phone call that the Claimant could not work in sunshine.  Haight denies 
that this occurred. 

5.  Haight explained that he assigned the modified work assignments 
for Employer, and had done so for the Claimant.   Haight stated that at 10:00 AM 
on June 24, 2008, there was a verbal dispute with the Claimant when they dis-
cussed Claimant’s assignment to paint outdoors.  

6. At the time of the dispute, Haight testified, there were no docu-
mented restrictions regarding outdoor work that had been provided to the Em-
ployer.  Haight disputed having spoken with Jan Smith by telephone.  Both 
Haight and the Claimant testified that the Claimant stated he was going to leave 
the worksite to obtain written work restrictions addressing outdoor work.  Both 
Haight and the Claimant stated that the Claimant was instructed to “clock out” 
before leaving the worksite. Haight testified that clocking out before leaving a 
worksite was company policy.



7. The Claimant stated that he then left the worksite.  Haight testified 
that the Claimant “got in his [Haight’s] face,” Claimant stating “Don’t fuck with me 
boy.”  Both men agreed that no physical altercation occurred.  Claimant did not 
specifically deny that he used this phrase.  He simply did not mention anything 
about it, thus, implying that he did not use this phrase.

8.  Haight testified that the Claimant was terminated for violation of the 
company policy and the insubordinate behavior that occurred during this confron-
tation at approximately 10:00 AM on June 24, 2008.

9.  Haight stated that he did ultimately receive an Addendum restric-
tion dated June 24, 2008 of “No working out in the direct sun.”  This addendum 
was received on or about 1:19 PM on June 24, 2008, as documented by a fax 
time stamp on the report.  Based on Haight’s previous  accommodations of 
Claimant’s medical restrictions, the ALJ infers and finds that if Haight had known 
of the “no work in the sun” restriction before the altercation, Haight would have 
accommodated this restriction.

  10.   In weighing the credibility of the differing accounts presented at 
hearing of the events surrounding the Claimant’s termination, the ALJ considers, 
among other things, the interests each witness would have in the outcome of the 
case.  The Claimant has an interest in obtaining benefits; and while Haight may 
have an interest in containing workers’ compensation premiums for his former 
Employer, such an interest is remote.  Among other things, Haight contempora-
neously documented the incident with a memo that is consistent with his testi-
mony.

11.   Language such as that used by the Claimant could be playful in na-
ture or provoked due to escalating situations.  The ALJ finds, however, that at the 
time of the confrontation on June 24, 2008, there was no provocation for the use 
of the language that Claimant used.  Also, there was no situation justifying or ex-
cusing the language the Claimant used.  While Claimant may have understood 
that he had restrictions  against working outdoors, Haight had no documentation 
of these restrictions.  Haight was discussing a job within the restrictions that 
were, at that time, available and known to the Employer.  Based on the totality of 
the evidence, the ALJ finds Haight credible.  The ALJ further finds that Claimant’s 
implication that he did not use the phrase not to be credible.  

12.   Although construction sites may not be renowned for the use of the 
Queen’s English, the ALJ finds that the language directed at Haight, Claimant’s 
supervisor, by the Claimant on June 24, 2008 was neither playful nor provoked.  
The ALJ infers  and finds that the language used by the Claimant, in the context 
of the transaction between him and Haight was a volitional act of insubordination 
and but for this insubordination, Claimant’s restriction of “no work in the sun” 



would have been accommodated and the Claimant would still be employed by 
the Employer.  The ALJ finds that the Claimant exercised a degree of control over 
the circumstances resulting in his termination.

13. Claimant has proven, by a preponderance of the evidence, that he 
was temporarily and totally disabled from June 24, 2008 through November 17, 
2008 because he was medically restricted; not released to full duty; not working 
or earning any wages; and, he had not been declared at maximum medical im-
provement (MMI).

14.      Respondents have proven by preponderant evidence that Claimant 
was responsible for his termination on June 24, 2008, through a volitional act on 
his part.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
 a. A judicial admission is defined as  a “formal, deliberate declaration that a 
party or his or her counsel makes in a judicial proceeding for the purpose of dispensing 
with proof of formal matters  or facts about which there is no real dispute.”  Kempter  v. 
Hurd, 713 P.2d 1274 (Colo. App. 1986).  Judicial admissions must be unequivocal but 
become binding once they are made.  Salazar  v. American Sterilizer Co., 5 P.3d 357 
(Colo. App. 2000).  Also see Valdez v. Texas Roadhouse, W.C. No. 4-366-133 [Indus-
trial Claim Appeals Office (ICAO), January 25, 2001].  As found, Respondents  made a 
judicial admission at the commencement of the hearing that Claimant sustained a com-
pensable injury on April 24, 2008. 

 b. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The fact finder should consider, among other things, the consistency 
or inconsistency of a witness’ testimony and/or actions; the reasonableness or unrea-
sonableness (probability or improbability) of a witness’ testimony and/or actions; the mo-
tives of a witness; whether the testimony has  been contradicted; and, bias, prejudice or 
interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 
3:16 (2005).  As found, Haight’s testimony concerning the confrontation with the Claim-
ant is more credible than the Claimant’s implication that it did not happen because, 
among other things, Haight contemporaneously documented the incident with a memo.  
Also, as found, Haight had less of an interest in the outcome of the case than the 
Claimant.



 c. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits.  Sections 8-43-201 and 8-43-210, 
C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. 
Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz  v. Industrial Claim 
Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  Also, the burden of proof is  generally 
placed on the party asserting the affirmative of a proposition.  Cowin & Co. v. Medina, 
860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the evidence” is that quantum of 
evidence that makes a fact, or facts, more reasonably probable, or improbable, than 
not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 
(Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Indus-
trial Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz  v. Principi, 274 F.3d 
1361 (D.C. Cir. 2001).  As found, Claimant has initially proven that he was temporarily 
and totally disabled from June 24, 2008 through November 17, 2008.  Respondents 
have proven that Claimant was responsible for his  termination from employment on 
June 24, 2008, through a volitional act on his part.

            d.     To establish entitlement to temporary disability benefits  in the first instance, 
an injured worker must prove that the industrial injury has  caused a “disability,” and that 
he has suffered a wage loss that, “to some degree,” is the result of the industrial disabil-
ity.  Section 8-42-103(1), C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  Once the prerequisites for TTD has been met (e.g., no release to return 
to full duty, MMI has  not been reached, a temporary wage loss is  occurring in modified 
employment or modified employment is no longer made available, and there is no actual 
return to work), TTD benefits are designed to compensate for temporary wage loss. 
TTD benefits are designed to compensate for a 100% temporary wage loss.  See East-
man Kodak Co. v. Industrial Commission, 725 P. 2d 107 (Colo. App. 1986); City of 
Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As found, the Claimant has initially 
established that he was TTD from June 245, 2008 through November 17, 2008.

           e.         Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S. (2008) [responsibility for 
termination statutes) provide that, where it is determined that a temporarily disabled 
employee is responsible for termination of employment the resulting wage loss shall not 
be attributable to the on-the-job injury.  The termination statutes apply to injuries occur-
ring on or after July 1, 1999.  1999 Colo. Sess. Laws, ch. 90 at 266.  As found, Respon-
dents sustained their burden that the Claimant was responsible for his termination for 
cause.  See Colorado Compensation Insurance Authority v. Industrial Claim Appeals Of-
fice, 20 P.3d 1209 (Colo.App. 2000).  By enacting the responsibility for termination stat-
ues, the General Assembly sought to preclude an injured worker from recovering tem-
porary disability benefits  where the worker is  at fault for the loss  of regular or modified 
employment, irrespective of whether the industrial injury remains the proximate cause of 
the subsequent wage loss.  Colorado Disposal v. Martinez, 58 P.3d 1061 (Colo.App. 
2002) [termination statutes inapplicable where employer terminates an employee be-
cause of employee’s  injury or injury-producing conduct].  An employee is  “responsible” if 
the employee precipitated the employment termination by a volitional act that an em-
ployee would reasonably expect to result in the loss  of employment.  Patchek v. Colo-



rado Department of Public Safety, W.C. No.  4-432-301 [Industrial Claim Appeals Office 
(ICAO), September 27, 2001].  Thus, the fault depends on whether the claimant exer-
cised a degree of control over the circumstances resulting in termination.  Padilla v. Digi-
tal equipment Corp., 902 P.2d 414 (Colo.App. 1994), opinion after remand, 908 P.2d 
1185 (Colo.App. 1995).  As found, the Claimant exercised control over the volitional 
conduct on his part that resulted in his termination from employment.
   

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Any and all claims for temporary disability benefits from June 24, 2008 
through November 17, 2008 are hereby denied and dismissed.

 B. Any and all issues not determined herein, including entitlement to tempo-
rary disability benefits after November 17, 2008, are hereby reserved for future decision.

DATED this______day of April 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-695-962

ISSUES

 Whether Respondent has proven by a preponderance of the evidence that 
Claimant is precluded from receiving Temporary Partial Disability (TPD) and Temporary 
Total Disability (TTD) benefits because he was responsible for his termination from em-
ployment under §8-42-105(4) C.R.S and §8-42-103(1)(g) C.R.S. (collectively “termina-
tion statutes”).

FINDINGS OF FACT

 1. Claimant worked in the loading dock area of Employer’s warehouse.  He 
was responsible for loading and unloading furniture.  On July 4, 2006 Claimant suffered 
an admitted industrial injury to his left knee during the course and scope of his employ-
ment.

 2. Subsequent to his injury, Claimant continued to work for Employer in a 
light duty capacity.  By August 22, 2006 Claimant’s  work restrictions included performing 
seated work and limited walking.



 3. On Sunday, September 3, 2006 Claimant reported to Employer’s  loading 
dock area to begin work.  However, his  left knee became painful and he attempted to 
locate a supervisor so that he could visit a doctor.  Claimant remarked that, although 
Employer had a workers’ compensation clinic at its warehouse, the clinic was closed.  In 
fact, the clinic was also closed on Monday September 4, 2006 because of the Labor 
Day Holiday, and would not reopen until Tuesday, September 5, 2006.  Claimant testi-
fied that he found trainee manager “Scott” and received authorization to visit the emer-
gency room at Sky Ridge Hospital.

 4. Claimant testified that at the emergency room on September 3, 2006 he 
was instructed to rest, ice and elevate his  leg.  He was also directed to follow-up with 
his workers’ compensation physician on the following day.  Claimant explained that 
when he left the emergency room, he called “Scott,” who then directed him not to return 
to work until after he had visited the workers’ compensation physician on Tuesday Sep-
tember 5, 2006.

 5. Claimant explained that he returned to work on September 5, 2006 and 
visited Crystal Hayes in Employer’s Human Resources Department.  He testified that 
Ms. Hayes advised him that he had failed to report for work on Labor Day.  She ex-
plained that Labor Day constituted one of Employer’s  “blackout” or mandatory work-
days.  Claimant remarked that Ms. Hayes  then informed him that he would have to meet 
with management to discuss possible termination.

 6. Jeff Harris  testified that on September 3, 2006 he was Employer’s ware-
house manager.  He remarked that he was aware of Claimant’s work restrictions  as a 
result of a left knee injury.  Mr. Harris stated that no other warehouse manager was pre-
sent, there was no trainee manager and there was no manager named “Scott.” He ex-
plained that on September 3, 2006 Claimant informed him he was  experiencing left 
knee pain.  Mr. Harris initially enlisted Claimant to help fold Employer’s T-shirts, but 
subsequently directed Claimant to the emergency room at Sky Ridge Hospital.

 7. Mr. Harris  testified that, before Claimant left Employer’s  facility, he gave 
Claimant a form that authorized treatment for a work-related injury.  He also gave 
Claimant a slip of paper with two telephone numbers.  One of the phone numbers  was 
for Mr. Harris’ cell phone and the other one was for Mr. Harris’ office.  Mr. Harris com-
mented that he told Claimant to either return to work or to call him when he left the 
emergency room.  He remarked that when Claimant left Employer’s premises, neither 
he nor any other person told Claimant to remain away from work until he could see Em-
ployer’s workers’ compensation physician on Tuesday, September 5, 2006.

8. Mr. Harris stated that Claimant did not call any supervisor after he was 
discharged from the emergency room on September 3, 2006.  In fact, Claimant failed to 
report to work for his next three consecutive shifts.  Mr. Harris also remarked that Em-
ployer could have accommodated the restrictions that Claimant received during his 
emergency room visit.



 9. Phil Sierra testified that on September 3, 2006 he was Claimant’s  immedi-
ate supervisor.  Mr. Sierra explained that he was aware of Claimant’s work restrictions 
as a result of his left knee injury.  He stated that, after Claimant reported to work on 
September 3, 2006, Claimant reported left knee pain.  Mr. Sierra thus directed Claimant 
to Mr. Harris.  He corroborated Mr. Harris’ account that, on September 3, 2006, there 
was no other manager or trainee manager named “Scott” at Employer’s facility.  Mr. Si-
erra commented that, when Claimant left for the emergency room, he was directed to 
come back to work or contact Mr. Harris  about his status.  However, Claimant failed to 
subsequently contact Employer or report to work.

 10. Mr. Harris  explained that all employees are trained that, if they are unable 
to report for a scheduled shift, they are required to contact their immediate supervisor.  
Mr. Sierra also commented that he provided all of his employees, including Claimant, 
with his telephone number so that they could contact him in the event they were unable 
to attend a scheduled work shift.

 11. Mr. Harris described Employer’s policy regarding “blackout” or mandatory 
workdays.  They are typically Employer’s three busiest days of the year including Me-
morial Day, Independence Day and Labor Day.  If an employee misses a “blackout day” 
and fails  to contact a supervisor he is subject to discipline and termination.  Mr. Harris 
and Mr. Sierra both commented that Claimant failed to report for work or contact a su-
pervisor on Labor Day September 4, 2006.

 12. Deann Smith, one of Claimant’s former coworkers, testified that she 
worked for Employer on September 4, 2006.  Shortly after she began her shift at ap-
proximately 1:30 p.m. she received a telephone call from Claimant.  Ms. Smith com-
mented that Claimant asked her to tell his supervisors that he had contacted Employer 
in the morning so that he would not receive a disciplinary action for failing to report to 
work or contact Employer.  She responded that she would not lie for Claimant.  Ms. 
Smith also remarked that she apprised Mr. Sierra later in the afternoon about her con-
versation with Claimant.

 13. Mr. Harris  testified about Employer’s “no call/no show” policy.  If an em-
ployee fails to report to work or contact Employer for three days the employee is 
deemed to have abandoned his  job.  Mr. Harris and Mr. Sierra explained that, following 
Labor Day, Claimant was scheduled to work on September 5, 2006 and September 6, 
2006.  However, Claimant failed to report to work or contact Employer on both days.  
Mr. Harris and Mr. Sierra remarked that Claimant thus missed three consecutive shifts, 
in the absence of authorization or justification, in violation of Employer’s “no call/no 
show” policy.  Claimant was thus deemed to have abandoned his job and was termi-
nated from employment on September 6, 2006.  Mr. Sierra prepared a personnel action 
form consistent with his explanation for Claimant’s termination.

 14. Respondent has  demonstrated that it is  more probably true than not that 
Claimant committed a volitional act or exercised some control over his September 6, 
2006 termination from employment.  Claimant failed to contact Employer or report to 
work for scheduled shifts on September 4-6, 2006.  Claimant testified that, when he left 



the emergency room on September 3, 2006, he called “Scott,” and was directed not to 
return to work until after he had visited Employer’s workers’ compensation physician on 
Tuesday September 5, 2006.  However, in the context of other testimony, Claimant’s 
explanation for his  September 4, 2006 absence is not credible.  Coworker Ms. Smith 
credibly commented that Claimant asked her to tell his  supervisors  that he had called 
Employer on the morning of September 4, 2006 so that he would not receive a discipli-
nary action for failing to report to work or contact Employer.  However, she refused.  
Moreover, Mr. Harris and Mr. Sierra persuasively noted that, on September 3, 2006 
there was no other manager or trainee manager named “Scott” at Employer’s facility.  
Finally, Claimant had been directed to return to work or contact Mr. Harris about his 
status after the emergency room visit but failed to follow Employer’s instructions.

 15. Mr. Harris testified that all employees are trained that, if they are unable to 
report for a scheduled shift, they are required to contact their immediate supervisor.  Mr. 
Sierra also commented that he provided all of his employees, including Claimant, with 
his telephone number so that they could contact him in the event they were unable to 
attend a scheduled work shift.  Mr. Harris explained that, if an employee fails to report to 
work or contact Employer for three days, the employee is deemed to have abandoned 
his job.   Based on the credible testimony of Mr. Harris and Mr. Sierra, Claimant was 
aware of Employer’s “no call/no show” policy.  Following Claimant’s failure to contact 
Employer or report to work on Labor Day, he was scheduled to work on September 5, 
2006 and September 6, 2006.  However, Claimant failed to report to work or contact 
Employer on both days and was thus terminated for violating Employer’s “no call/no 
show” policy.  Claimant thus exercised some control over his termination under the total-
ity of the circumstances and his industrial injury did not contribute to a subsequent wage 
loss.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).



3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary dis-
ability benefits to establish a causal connection between the industrial injury and subse-
quent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 P.2d 671 
(Colo. App. 1997).  Respondent asserts  that Claimant is precluded from receiving TTD 
and TPD benefits because he was responsible for his termination from employment 
pursuant to §8-42-105(4) C.R.S and §8-42-103(1)(g) C.R.S. (collectively “termination 
statutes”).  Under the termination statutes a claimant who is responsible for his termina-
tion from regular or modified employment is not entitled to TTD benefits absent a wors-
ening of condition that reestablishes the causal connection between the industrial injury 
and the wage loss.  In re of George, W.C. No. 4-690-400 (ICAP July 20, 2006).  The 
termination statutes provide that, in cases where an employee is responsible for his 
termination, the resulting wage loss is not attributable to the industrial injury.  In re of 
Davis, W.C. No. 4-631-681 (ICAP Apr. 24, 2006).  A claimant does not act “volitionally” 
or exercise control over the circumstances leading to his termination if the effects of the 
injury prevent him from performing his assigned duties and cause the termination.  In re 
of Eskridge, W.C. No. 4-651-260 (ICAP Apr. 21, 2006).  Therefore, to establish that 
Claimant was responsible for his termination, Respondent must demonstrate by a pre-
ponderance of the evidence that Claimant committed a volitional act, or exercised some 
control over his  termination under the totality of the circumstances.  See Padilla v. Digi-
tal Equipment, 902 P.2d 414, 416 (Colo. App. 1994).  An employee is  thus “responsible” 
if he precipitated the employment termination by a volitional act that he would reasona-
bly expect to cause the loss of employment.  Patchek v. Dep’t of Public Safety, W.C. No. 
4-432-301 (ICAP, Sept. 27, 2001).

 5. As found, Respondent has demonstrated by a preponderance of the evi-
dence that Claimant committed a volitional act or exercised some control over his  Sep-
tember 6, 2006 termination from employment.  Claimant failed to contact Employer or 
report to work for scheduled shifts on September 4-6, 2006.  Claimant testified that, 
when he left the emergency room on September 3, 2006, he called “Scott,” and was di-
rected not to return to work until after he had visited Employer’s workers’ compensation 
physician on Tuesday September 5, 2006.  However, in the context of other testimony, 
Claimant’s explanation for his September 4, 2006 absence is not credible.  Coworker 
Ms. Smith credibly commented that Claimant asked her to tell his supervisors that he 
had called Employer on the morning of September 4, 2006 so that he would not receive 
a disciplinary action for failing to report to work or contact Employer.  However, she re-
fused.  Moreover, Mr. Harris and Mr. Sierra persuasively noted that, on September 3, 
2006 there was no other manager or trainee manager named “Scott” at Employer’s fa-
cility.  Finally, Claimant had been directed to return to work or contact Mr. Harris  about 
his status after the emergency room visit but failed to follow Employer’s instructions.



6. As found, Mr. Harris  testified that all employees are trained that, if they are 
unable to report for a scheduled shift, they are required to contact their immediate su-
pervisor.  Mr. Sierra also commented that he provided all of his employees, including 
Claimant, with his telephone number so that they could contact him in the event they 
were unable to attend a scheduled work shift.  Mr. Harris explained that, if an employee 
fails to report to work or contact Employer for three days, the employee is deemed to 
have abandoned his job.   Based on the credible testimony of Mr. Harris and Mr. Sierra, 
Claimant was aware of Employer’s  “no call/no show” policy.  Following Claimant’s failure 
to contact Employer or report to work on Labor Day, he was  scheduled to work on Sep-
tember 5, 2006 and September 6, 2006.  However, Claimant failed to report to work or 
contact Employer on both days and was thus terminated for violating Employer’s  “no 
call/no show” policy.  Claimant thus exercised some control over his termination under 
the totality of the circumstances and his industrial injury did not contribute to a subse-
quent wage loss.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant is not entitled to receive TPD or TTD benefits subsequent to 
September 6, 2006 because he was responsible for his termination from employment.

2. Any issues not resolved by this  Order are reserved for future determina-
tion.

DATED: April 14, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-760-614

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on January 13, 2009 and March 20, 2009, in Denver, 
Colorado.  The hearing was digitally recorded (reference: 1/13/09, Courtroom 3, begin-
ning at 10:20 AM, and ending at 11:55 AM; 3/20/09, Courtroom 4, beginning at 8:32 AM, 
and ending at 11:30 AM). 



 At the conclusion of the last session of the hearing, the ALJ established a briefing 
schedule, briefs  to be filed electronically.   Claimant’s  opening brief was filed on April 1, 
2009.  Respondents’ answer brief was filed on April 10, 2009.  No timely reply brief was 
filed.  The matter was deemed submitted for decision on April 16, 2009.

ISSUES
 

This  is a fully contested alleged occupational disease claim.  Claimant asserts 
that he suffered an onset of disability on, or about, January 3, 2008.  The issues to be 
determined by this decision concern compensability; and, if compensable, medical 
benefits; temporary total disability (TTD) benefits from May 1, 2008 and continuing; off-
set for short-term disability; and, Respondents’ affirmative proposition of penalties 
against the Claimant for late reporting.   The Claimant bears the burden of proof, by a 
preponderance of the evidence on all issues  other than late reporting and offsets for 
which Respondents bear the burden by preponderant evidence.

             

 FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. The Employer hired the Claimant in November 2006. Claimant worked as 
a Customer Support Representative and would answer the phone, resolve customer is-
sues, complete work orders, and place orders for new installs and services. 

2. In August 2007, Claimant volunteered for a position called Leadership in 
Training (LIT).  Mark Birkholz, the Customer Care Manager of the Employer, testified the 
LIT program was completely voluntary and was not required for employees to advance 
with the Employer.  His testimony in this regard is undisputed. The LIT position entailed 
observing the customer service area, while standing and walking around to get informa-
tion from customer service representatives. Once Claimant obtained information from 
customer service representatives, he was supposed to return to his desk and enter 
data. 

3.  Birkholz persuasively testified that an individual in the LIT program does 
not walk six to seven hours non-stop, contrary to Claimant’s testimony. Birkholz stated 
that time is broken up between standing, sitting, and walking and that an individual re-
ceives his or her mandatory 15-minute breaks and half-hour lunches.  Birkholz further 
testified that the LIT program has never been a 100 percent sedentary program.  In re-
buttal, the Claimant stated that staffing levels impacted a particular activity, with more 
walking coming with staff shortages.  He also testified that he was  assigned to walking 
in the lower level of Employer’s office where he would be required to walk 600 to 800 
feet to contact various representatives to answer staff queries.  Because Birkholz has 
less of an interest in the outcome of this  claim and because he was the customer care 



manager at the time in question, the ALJ finds Birkholz’s  testimony in this  regard more 
credible than Claimant’s testimony. 

4. Claimant never returned to work after April 10, 2008.  Prior to leaving work 
on April 10, 2008, he was disciplined for inappropriate behavior towards a coworker.    
Claimant signed his  Worker’s  Claim for Compensation (WCC) form on May 19, 2008.  
He stated that he did not fill out or submit the WCC form, only that he signed it.  He 
listed his date of injury as January 3, 2008 and cause of injury as simply “walking.”

5.  Richard Torres, a human resources (HR) generalist with the Employer, 
became aware of Claimant’s  medical problems (not the alleged work-related nature 
thereof) when Claimant made his request for FMLA (Family Medical Leave Act) benefits. 

6. According to Torres, he had spoken with Claimant on many occasions 
while at work, and not once did Claimant inform Torres that he had injured himself while 
working for the Employer. Claimant, on the other hand, stated that he mentioned the 
work-related nature of his  back condition to Torres on many occasions.  The ALJ re-
solves this conflict in the testimony in favor of Torres’ testimony and against the Claim-
ant’s testimony. Torres  first became aware that Claimant was claiming a workers’ com-
pensation injury or occupational disease in August of 2008, when he received a letter 
stating there was a claim for a work-related back injury in January 2008. 

 7. According to the Claimant, while working as  a contractor in Iraq, he 
stepped onto a slippery platform, when he fell to the ground landing on his side and in-
juring his  back. Claimant testified that the pain was so severe, his legs  went numb and 
he lay on the ground for several hours.  The ALJ finds that this injury set in motion a 
natural progression of continuing and escalating back problems through the present 
time.

8. Claimant filed a workers’ compensation claim for an injury to his right an-
kle on or about 1999 and the injury from it resulted in a permanent limp. Claimant re-
ceived permanent impairment benefits for the claim and he was supposed to be using a 
walker or crutches thereafter. 

9. Claimant filed a workers’ compensation claim for an injury to his back in 
2000 at SAS Circuits while lifting a computer off a desk from a seated position. 

10. At the time the Claimant began working for the Employer herein in No-
vember 2006, he had already undergone and received significant treatment for the back 
injury he suffered in 2004 while working as a contractor in Iraq. Claimant had received 
at least two neurosurgical consultations at Kaiser and underwent a series of SI joint in-
jections immediately prior to his employment with the Employer, as well as  during the 
first few months he worked with the Employer.   

11. Claimant continued to experience pain in his back, while working for the 
Employer herein, and he filed an FMLA request in November 2007. His FMLA request 



listed his medical condition as  “cervical chronic back disease.” Claimant and his treating 
physician, John Schultz, M.D., of the Centeno-Schultz Clinic, indicated on the FMLA re-
quest that the medical condition began in 2004. 

12. Claimant’s FMLA request was approved on November 19, 2007, and 
Claimant was approved for ten days off a month. Shortly thereafter, Claimant requested 
short-term disability (STD) benefits.  Claimant’s STD benefits began January 10, 2008 
and stopped February 19, 2008, when he returned to work. Claimant again left work on 
short-term disability on April 10, 2008. Claimant’s  short-term disability benefits next 
ended June 25, 2008, after he was found to not be totally disabled. 

13. The reports of John Schultz of the Centeno-Schultz Clinic show that by 
September 26, 2007, both Claimant’s neck pain and back pain had worsened.  Claimant 
continued to work.  

 14. Claimant suffered back pain in 2006 and 2007, but he stated that he was 
able to perform his job with the help of medical treatment.  He described his  pain during 
that period as a “4”.  

15. According to the Claimant, by January 2008 his back/neck pain had wors-
ened to the point that he rated as high as “10”.

16. Claimant also began experiencing additional ankle pain late in 2007. 
             
  17. Employer records reflect that Dr. Schultz completed Claimant’s  first 
FMLA request in late 2007, indicating that Claimant’s physical need for FMLA was re-
lated to a variety of serious health conditions including cervical and lumbar limitations.  
In his  report dated December 19, 2007, Dr. Schultz stated “due to his  condition he still 
has intermittent work place disability.”  This statement does not establish a compensa-
ble aggravation of Claimant’s  underlying condition at work.  It may equally be construed 
to mean that the natural progression of Claimant’s  underlying condition had gotten to 
this point.

18. Claimant’s back/neck pain continues.  His ankle pain also continues. The 
ankle pain, however, is not as serious as the pain that he originally experienced to his 
ankle when he first suffered an accidental injury to his ankle approximately twelve years 
ago.

19. With regard to his low back, Claimant suffered two prior accidental injuries 
to his back.  One occurred in 2004, while he was in the course and scope of employ-
ment for a contractor in Iraq.  He underwent physical therapy and was ultimately re-
leased from treatment, however, according to the Claimant his pain continues.

20. Claimant suffered another accidental injury when lifting a server from a 
desk and placing it on the floor.  This  occurred when he was working for SAS Circuits.  
Again, he was released from treatment without an impairment rating.



21. The medical records reflect that on January 3, 2008, Gregory Hirons, 
M.D., excused Claimant from work between January 3, 2008 and January 17, 2008 
“due to worsening back pain and other medical issues.”   

22. Dr. Hirons eventually released the Claimant to return to work full duty on 
February 19, 2008, with no restrictions. 

23. According to the Claimant, when he first was taken off work in January 
2008 he informed supervisor Bruce Roberts that he had low back problems as a result 
of the physical demands of his  work in LIT, specifically walking and standing.  At that 
juncture, according to the Claimant, Roberts did not refer him for medical care but of-
fered to have an ambulance take him to the ER (Emergency Room).  Claimant declined 
this  offer due to his prior negative experience with ER care.  There is no corroboration 
for this alleged conversation in the Employer’s records and, if the Claimant’s pain was 
as severe at the time as he said it was, Claimant’s  actions in declining to be taken to the 
ER detract from his credibility.

24. According to the Claimant, throughout January, February, March and April 
2008, he spoke with various representatives  of the Employer about his back/neck prob-
lems; and he stated to them that  he believed that they arose as a result walking and 
standing for protracted periods of time.  All Employer witnesses who testified at the 
hearing do not agree that they were told that Claimant’s problems were related to his 
work for the Employer herein.  The ALJ resolves  this conflict in the testimony in favor of 
the Employer witnesses and against the Claimant’s testimony in this regard. 

25. Dr. Schultz stated that Claimant should be taken off work for a period of 
three to six months.  Dr. Schultz was of the opinion that the Claimant would be unable to 
perform one, or more, essential functions of his job.  This does not establish a compen-
sable aggravation of Claimant’s  pre-existing condition.  It is equally plausible that it es-
tablishes a natural progression of Claimant’s condition.  

26. Claimant has not worked since May 1, 2008. 

27. Claimant completed a Workers’ Claim for Compensation and filed it with 
the Division of Workers’ Compensation on May 29, 2008.  The Claim Form correctly lists 
the Employer’s address.  An Entry of Appearance, however, which was filed lists an er-
roneous Employers’ address.  After the filing of his Workers’ Claim for Compensation, 
Employer did not refer Claimant for medical treatment.  Respondents filed a Notice of 
Contest on August 18, 2008.    

28. The records introduced at hearing, including the Workers’ Claim for Com-
pensation, the Application for Hearing and Notice to Set in July, and Notice of Hearing in 
July, all show that Respondents proper address was included on the various notices.  



29. Following his alleged report of injury to Roberts, Claimant sought medical 
attention from his family doctor, Dr. Hirons, who referred him to Dr. Schultz.  Dr. Schultz 
and Dr. Hirons continue treating Claimant.

 30. Dr. Hirons is  of the opinion that Claimant should avoid excessive walking, 
standing or sitting.  He renders no opinion on causality.

31. According to the Claimant, when he applied for the LIT program the job did 
not require the level of walking that he claims was later required.  Rather, according to 
the Claimant it was initially a sitting position because they had not yet introduced the 
“flags system” wherein the LIT representative went to the cubical of the employee re-
sponding to customer complaints.  In this  regard, the ALJ finds Birkholz’s testimony (that 
the job was primarily a sitting job) more persuasive, convincing and credible than 
Claimant’s testimony.

Medical Opinions on Causality

32. On October 1, 2008, Dr. Schultz stated the opinion that:

Mr. Smith’s employment and its inherent responsibility severely ag-
gravate his neck and back pain.  Mr. Smith is at risk for increasing 
he severity of his ongoing cervical and lumbar degeneration should 
he continue in his current position.  I ask that you afford him all 
courtesies and restrictions so that he can minimize the frequent ex-
acerbations that he suffers from his current position.  

This  is the only medical opinion that supports  a compensable aggravation of Claimant’s 
pre-existing condition, while Claimant was working for the Employer herein, in a clear-
cut manner. The statement that Claimant’s employment “and its inherent responsibility 
severely aggravate his neck and back pain” is a bald conclusory statement without any 
further explanation concerning the mechanics of the so-called work-related aggravation.  
Also, this opinion is inconsistent with Dr. Schultz’s previous opinion in support of Claim-
ant’s FMLA application, as reflected in Finding No. 11 above.  In this  regard, the ALJ 
finds Dr. Fall’s opinion, concerning a lack of causal relatedness between Claimant’s 
present back condition and his employment with the Employer herein, more thorough, 
convincing and credible than Dr. Schultz’s opinion in this regard.

 33. Allison Fall, M.D., an Independent Medical Examiner (IME) retained by the 
Respondents, was of the opinion that Claimant’s  participation in the LIT program, spe-
cifically, walking, did not aggravate or exacerbate his back pain.  Dr. Fall further was of 
the opinion that Claimant did not experience a symptomatic change in condition from 
the time he began participating in the LIT program to the time he alleged an onset of his 
occupational disease.   The ALJ finds that this opinion is supported by the underlying 
medical records; and, it is convincing and credible.



34. Dr. Fall was of the opinion that Claimant’s lack of concurrent reporting to 
his physicians  that he suffered an increase in pain due to his change in work duties 
strongly supported the proposition that Claimant did not aggravate or exacerbate his 
previous injuries. Dr. Fall’s  opinion that simply walking would not cause an injury or an 
aggravation of a low back problem and that walking is a normal daily activity (ADL), 
which is an activity doctors recommend for patients with back pain is persuasive and 
credible.  

35. Overall, the ALJ finds the opinions of Dr. Fall more persuasive and credi-
ble than the internally inconsistent opinions  of Dr. Schultz.  Her more detailed and thor-
ough opinions support a natural progression of Claimant’s  underlying neck and back 
condition as opposed to a compensable aggravation. Indeed, Dr. Schultz’s first opinion, 
in support of Claimant’s FMLA application (Finding No. 11 above) supports a natural 
progression of Claimant’s back injury since he was injured in Iraq in 2004.   
       

36. Claimant alleges that walking at work for the Employer aggravated his  
lower back and upper back conditions and caused disability.  He admits that he had a 
severe pre-existing disease process for which he was actively treating at the time of the 
alleged onset of the alleged occupational disease.  Among other prior injuries, he suf-
fered a crushed ankle that left him with a permanent limp, for which he testified he was 
“supposed to be on a walker or crutches;” a low back lifting injury with prior employer 
SAS Circuits; and, a 2004 slip and fall injury at a military installation in Iraq immediately 
after which he “couldn’t move” and his legs went numb for several hours.  Claimant ac-
tively treated for low back, shoulder and neck conditions continuously from 2004 
through the alleged occupational disease claimed herein.  His treatment shortly prior to 
the alleged occupational disease included MRIs of the back and neck, epidural steroid 
injections, and evaluation by two different Kaiser neurosurgeons.  He also sought treat-
ment from his primary care physician, Dr. Hirons, for complaints including chronic back 
pain, immediately prior to the alleged onset of the alleged occupational disease.

 37. Claimant saw Dr. Schultz for a “new patient evaluation” on April 11, 2007.   
Dr. Schultz noted that Claimant, in 2004, had slipped and fallen on his buttocks, right 
shoulder, and head.  Dr. Schultz recorded that Claimant had a three-year history of 
constant and progressive neck and bilateral shoulder pain.  Dr. Schultz subsequently 
completed FMLA paperwork for Claimant indicating that Claimant’s condition began in 
2004.  This is  inconsistent with Dr. Schultz’s subsequent opinion concerning causal re-
latedness to work with the Employer herein.  Claimant first saw a counselor, Jane Robb, 
in December 2007, at which time he informed her that he had had continuous pain since 
the 2004 accident and that nothing had worked for his pain in four years.  This contra-
dicts  Claimant’s testimony that his work with the Employer significantly aggravated his 
back condition. 

38. When Respondents’ counsel questioned Claimant as to why the medical 
records were devoid of any mention of an increase in pain associated with the change 
in work duties with the Employer, Claimant did not have a persuasive explanation. This 
significantly detracts from Claimant’s  claimed occupational disease while working for the 



Employer herein.  Claimant admitted to telephoning Dr. Hirons’ office and requesting 
that Dr. Hirons alter his  “to whom it may concern” note to include walking as an activity 
that exacerbated his pain.  Claimant also admitted to requesting that Dr. Schultz write a 
letter on his behalf.   Moreover, Claimant testified that he requested the letters from Drs. 
Hirons and Schultz on the advice of someone (“that [I] was advised and I did.”).  The 
timing of the Claimant’s initial allegations of job-induced worsening of symptoms and 
physicians’ requested medico-legal conclusions detracts from the credibility of the 
Claimant’s claim.

39. Claimant failed to concurrently notify and inform his  Employer, or any of 
his treating physicians, that his work activities, specifically walking while engaged in the 
LIT program for two months, aggravated or worsened his pre-existing condition. Finally, 
he failed to prove, through the totality of the evidence, that the simple activity of walking 
was the cause of his aggravation or an onset of an occupational disease, while working 
for the Employer herein. 

40. Claimant admittedly had great difficulty in recalling dates and circum-
stances surrounding his claim when testifying at hearing.  Claimant’s testimony (con-
cerning an aggravation of symptoms when he worked in the LIT program) was not sup-
ported by the medical records that documented his severe pain complaints  prior to the 
LIT program.  Claimant testified he was in the LIT program for at least four months, 
when the employment records from the Employer document his involvement from only 
August 27 through October 20, 2007, which is slightly less than two months.  The ALJ 
infers and finds that the Claimant, consciously or unconsciously, attempted to maximize 
the severity of his alleged exposure to an occupational disease while working for the 
Employer.  This detracts from Claimant’s overall credibility. 

41. Claimant’s testimony was directly contradicted by his  actions when he ap-
plied for FMLA. Both Claimant and his doctor attributed the need for medical leave to 
his 2004 injury. The same can be said about Claimant’s  application for STD benefits. 
According toTorres he spoke with Claimant on May 16, 2008, regarding the fact that 
Claimant’s STD benefits would be terminated in June 2008. It was only after the Claim-
ant learned that his STD benefits would be terminated that Claimant signed a Worker’s 
Claim for Compensation (WCC) form on May 19, 2008.  Despite completing the WCC 
form, Claimant never once mentioned filing a worker’s compensation claim in multiple 
conversations he had with Torres between May and August 2008. 

42. The ALJ gives the medical records documenting Claimant’s  present-sense 
impressions and the concurrent opinions of his treating physicians than Claimant’s  unre-
liable testimony (as heretofore found) as to what caused his injuries. 

43. Claimant alleges that walking at work aggravated his lower back and up-
per back conditions. The mere experience of symptoms at work does  not necessarily 
mean that the employment aggravated or accelerated the pre-existing condition. The 
ALJ finds  that the amount of walking required by Claimant to complete his job duties did 
not rise to the level where it would cause an aggravation of his conditions.  Walking was 



an activity Claimant engaged in during everyday life.   The ALJ finds that any exacerba-
tion of Claimant’s back during the relevant times was caused by the natural progression 
of his chronic back problems and not to a greater extent by Claimant’s  exposure to 
walking at work. 

44. According to the Claimant, since ceasing his work with the Employer, he 
has mainly sat in his  recliner.  Even with this sedentary activity of resting in a recliner for 
most of the time, Claimant stated that his condition has  continued to worsen.   This 
further supports a natural progression of Claimant’s chronic back problems. 
 
 45. Claimant reported to Dr. Fall that he treated with Kaiser physicians  prior to 
his employment with the Employer, and through the first 90 days of his employment with 
the Employer, he received physical therapy, ESIs, MRI (magnetic resonance imaging), 
scans of his lower- mid- and upper-back, as well as evaluations by two neurosurgeons.  
All this treatment occurred prior to Claimant’s involvement for two months in the LIT 
program.

46. Dr. Fall testified at length that the medical records and Claimant’s  own ac-
tions during the time of his work in the LIT program were inconsistent with a determina-
tion that he had suffered either an aggravation or an onset of an occupational disease.  
The ALJ finds this testimony persuasive and credible.

47. The medical records document an increasing and escalating natural pro-
gression of Claimant’s back problems over time; they do not document or support the 
proposition that Claimant experienced an aggravation or exacerbation of his  pre-existing 
condition.  
 
 48. According to Dr. Fall, the Claimant’s  traumatic 2004 Iraq injury had be-
come a chronic condition.  Dr. Fall’s  physical examination revealed that Claimant had a 
lot of pain behaviors. He had Waddell’s signs, which are indicative of other factors  lead-
ing to Claimant’s  complaints of pain rather than organic pathology.  This further supports 
the persuasiveness of Dr. Fall’s opinion in this regard.
 
 49. Although Claimant argues that his  pre-existing back condition became dis-
abling while he worked in the LIT program of the Employer, the ALJ finds his testimony, 
concerning the alleged walking as the alleged cause of his disability, unpersuasive and 
contradicted by his previous actions as heretofore found.  Despite the time that Claim-
ant discontinued working for the Employer, his work for the Employer did not cause him 
to become disabled.  The natural progression of his chronic back condition caused him 
to become disabled.

 50. Dr. Fall was of the opinion that simply walking would not cause an injury 
an aggravation of low back problems.  She stated that walking is  a normal daily activity 
and it is actually something doctors recommend for patients  with back pain.  Walking, 
which involves weight bearing, is one way that the discs  receive nutrients through the 
blood supply. Dr. Fall’s overall opinion was that Claimant’s current medical condition 



was more consistent with a chronic process including degeneration and that if Claimant 
hadn’t been working for the Employer, his activities  of daily living probably would have 
continued to create the problems he has experienced.  Therefore, the ALJ finds that 
Claimant’s continuing back problems amount to a natural progression of his  chronic 
back problems set in motion in Iraq in 2004. 
 

51. The Claimant has failed to prove, by a preponderance of the evidence, 
that he suffered a substantial permanent aggravation of his pre-existing occupation dis-
ease, to the extent that he suffered a new occupational disease while working for the 
Employer herein.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the Employer’s witnesses  (Birk-
holz concerning the actual LIT job duties, and Torres concerning the fact that Claimant 
never told Torres that his back condition was connected to his work duties) are more 
credible than the Claimant because they have no interest in the outcome of the claim 
and because, among other things, Claimant’s  actions  of requesting FMLA based on his 
“chronic” neck and back condition, against a backdrop of his previous workers’ compen-
sation claims, do not add up to a credible version of events, while Claimant was working 
for the Employer herein.  For this reason, the ALJ does not find the Claimant’s version 
of events credible.  Also, as  found, Dr. Fall’s thorough opinion that merely walking is  not 
a credible mechanism of aggravation of Claimant’s  pre-existing neck and back condition 
is  more credible than Dr. Schultz’s conclusory (and inconsistent with Dr. Schultz’s previ-
ous opinion in support of Claimant’s FMLA application) opinion that Claimant’s condition 
is the “inherent responsibility” of Claimant’s Employer herein. 

 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 



benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).   A “preponderance of the evidence” is that quantum of evidence that makes a 
fact, or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 
Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hos-
ter v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Of-
fice (ICAO), March 20, 2002].   Also see Ortiz  v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  
As found, Claimant has failed to sustain his  burden with respect to an alleged compen-
sable occupational disease. 

c. The “aggravation” cases apply the “but for” test in holding a work-related 
aggravation compensable when it causes a non-disabling condition to become dis-
abling.  See Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. 1990);H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  As found, despite the time othe 
Claimant discontinued working for the Employer, his work for the Employer did not 
cause him to become disabled.  The natural progression of his chronic back condition 
caused him to become disabled.

d.    An “occupational disease” is a disease resulting directly from the employ-
ment as a proximate cause and one that does come from a hazard to which the em-
ployee would have been equally exposed outside of the employment.  Section 8-40-201 
(14), C.R.S. (2008).  See City of Colorado Springs v. Industrial Claim Appeals Office, 89 
P. 3d 504 (Colo. App. 2004).  An occupational disease is compensable under the Work-
ers’ Compensation Act if suffered by an employee in the course and scope of employ-
ment.  Section 8-41-301(1)(b), C.R.S.(2008); Price v. Industrial Claim Appeals Office, 
919 P.2d 207 (Colo. 1996).  Claimant must show a connection between the employment 
and the or occupational disease such that the disease has its  origin in the employee’s 
work-related functions, and is sufficiently related to those functions  to be considered 
part of the employment contract.  See Madden v. Mountain W. Fabricators, 977 P.2d 
861 (Colo.  1999).  As found, Claimant failed to prove an occupational disease, resulting 
directly from his employment with the Employer herein, as  opposed to equally resulting 
from a natural progression of his pre-existing injury, sustained in Iraq in 2004.
  

ORDER

IT IS, THEREFORE, ORDERED THAT:

 Any and all claims for workers’ compensation benefits are hereby denied and 
dismissed.

DATED this______day of April 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-570-397

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he is  entitled to reopen his  September 18, 2002 admitted Workers’ Compensation 
claim based on a change in condition pursuant to §8-43-303(1), C.R.S.

 2. Whether Claimant has presented substantial evidence to support a deter-
mination that future medical treatment will be reasonably necessary to relieve the ef-
fects of his  industrial injury or prevent further deterioration of his condition pursuant to 
Grover v. Industrial Comm’n., 759 P.2d 705 (Colo. 1988).

FINDINGS OF FACT

 1. Claimant works  for Employer as  a gym teacher, track coach and assistant 
football coach.  On September 18, 2002 Claimant sustained an admitted industrial injury 
to his lower back and sacroiliac (SI) area after he slipped on a floor during the course 
and scope of his employment with Employer.

 2. Employer referred Claimant to Authorized Treating Physician (ATP) John 
W. Dunkle, M.D. for medical treatment.  Dr. Dunkle characterized Claimant’s permanent 
injury as “chronic instability” of the SI joint.  He explained that Claimant would have diffi-
culty “maintaining the normal alignment between the pelvis  bones on the left side in the 
posterior aspect, the sacrum and the iliac bones.”

 3. Claimant underwent chiropractic treatment and physical therapy to im-
prove his alignment in the area of the SI joint.  He could sometimes correct the align-
ment on his own and at other times required chiropractic treatment to restore the proper 
alignment.

 4. On July 22, 2003 Dr. Dunkle placed Claimant at Maximum Medical Im-
provement (MMI).  Dr. Dunkle commented that Claimant’s “prognosis is  for persistent 
intermittent discomfort from his low back with functional limitations  being minimal, as 
long as  the patient avoids aggravating activity.”  He commented that Claimant would 
“experience intermittent episodes of some slippage of the SI joint.”  Dr. Dunkle  re-
marked that Claimant “would be better for a while doing well, functioning well and then 
unexpectedly he would do something and the SI joint would lose the normal alignment 
and go into painful alignment.”  Because Dr. Dunkle anticipated that Claimant would re-
main symptomatic, he recommended medical maintenance treatment for a period of two 
years.



 5. On August 8, 2003 Respondent filed a Final Admission of Liability (FAL) 
consistent with Dr. Dunkle’s  opinion.  The FAL permitted Claimant to receive medical 
maintenance benefits through July 22, 2005.

 6. A review of the medical records reveals  that Claimant suffered from recur-
rent SI joint instability for the period February 2005 through August 2007.  He received 
treatment from Dr. Dunkle and D. Brooks Conforti, D.O. to relieve his discomfort.  
Claimant consistently reported that his recurrent lower back pain had become exacer-
bated in the absence of additional trauma.  Throughout the period Claimant remained at 
MMI and did not require any permanent work restrictions.  Dr. Dunkle extended Claim-
ant’s medical maintenance treatment for an additional two years.

 7. On May 1, 2008 Claimant returned to Dr. Dunkle for a onetime evaluation 
because his  back had come out of alignment.  Claimant recounted that he had been 
bending and felt the “bones move in his  lower back.”  Dr. Dunkle characterized Claim-
ant’s medical history as “a previous work-related injury, with a chronic unstable SI joint.”  
He explained,

in terms of the incident that occurred most recently, bending over is not 
considered an injurious activity.  The patient has had multiple flare ups of 
symptoms and loss of stability and increase in pain over the years.  He 
has experienced symptoms at home and at work in the past.  Bending 
over is not considered an injurious behavior.  There was no accident or 
hazard, therefore, probable causality for the patient’s underlying condition 
flare-up at work would not be present. 

Dr. Dunkle concluded that the most likely explanation for Claimant’s condition was his 
underlying, unstable SI joint.  He therefore determined that Claimant’s permanent condi-
tion remained the same.

 8. Respondent subsequently terminated Claimant’s  medical treatment.  
Claimant thus filed a Petition to Reopen his claim on September 18, 2008.

9. Dr. Dunkle testified through an evidentiary deposition in this matter.  He 
commented that Claimant’s SI joint condition has not changed since he reached MMI on 
July 22, 2003.  Dr. Dunkle explained that Claimant would continue to experience SI joint 
instability and flare ups on an intermittent basis.  He stated that Claimant would “experi-
ence instability, loss of alignment with associated pain and functional limitation, and at 
times he would be able to correct that on his  own and at times  he would need the bene-
fit of someone to manipulate the joint.”

10. Dr. Dunkle also explained that he initially awarded Claimant medical main-
tenance benefits  for a period of two years.  He subsequently extended medical mainte-
nance benefits  for two more years.  Dr. Dunkle acknowledged that he experienced con-
fusion in attempting to understand the concept of maintenance care.  Because he was 
unclear about “how long maintenance care should extend,” he was under the impres-



sion that once a condition stabilizes, the patient should receive continuing care through 
his primary insurance company.

11. Claimant testified at the hearing in this matter.  He explained that his SI 
joint comes out of alignment more frequently now than it did when he reached MMI.  
Claimant also reported that his pain is  more intense now that it had been when he 
reached MMI.  Claimant commented that activities including twisting, turning and step-
ping cause his back to come out of alignment.  He explained that, when his back has 
come out of alignment, he has visited Dr. Dunkle.  Dr. Dunkle has  then referred him to 
Dr. Conforti for treatment.  Claimant noted that, when Dr. Conforti has realigned his 
back, he has experienced immediate relief.

 12. Claimant has established that it is more probably true than not that he has 
suffered a change in condition since he reached MMI on July 22, 2003.  Dr. Dunkle tes-
tified that Claimant’s condition has not changed since he reached MMI because he 
would continue to experience SI joint instability and flare ups on an intermittent basis.  
However, Dr. Dunkle extended Claimant’s medical maintenance treatment for four years 
after Claimant reached MMI and acknowledged that he was confused about the concept 
of medical maintenance care and when it should be terminated.  Moreover, Claimant 
credibly testified that his SI joint comes out of alignment more frequently now than it did 
when he reached MMI.  Claimant also reported that his pain is more intense now that it 
had been when he reached MMI.  Claimant has thus  demonstrated that he is entitled to 
additional medical benefits that are causally connected to his compensable lower back 
injury.  He has suffered a worsening of condition that justifies reopening his claim.

 13. Claimant has produced substantial evidence to support a determination 
that future medical treatment will be reasonably necessary to relieve the effects  of his 
industrial injury or prevent further deterioration of his  condition.  Claimant commented 
that activities including twisting, turning and stepping cause his  back to come out of 
alignment.  He persuasively recounted that he has then obtained immediate pain relief 
after visiting Dr. Conforti for a realignment.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.



2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

4. Section 8-43-303(1), C.R.S. provides that a workers’ compensation award 
may be reopened based on a change in condition.  A “change in condition” refers  to a 
“change in the condition of the original compensable injury or to a change in claimant’s 
physical or mental condition which can be causally connected to the original compensa-
ble injury.”  Cordova v. Industrial Claims Comm’n., 55 P.3d 186, 189 (2002); In re 
Caraveo, W.C. No. 4-358-465 (ICAP, Oct. 25, 2006).  Reopening is appropriate when 
the claimant’s  degree of permanent disability has changed since MMI or where the 
claimant is entitled to additional medical or temporary disability benefits that are caus-
ally connected to the compensable injury.  See In re Duarte, W.C. No. 4-521-453 (ICAP, 
June 8, 2007).  The determination of whether a claimant has sustained his burden of 
proof to reopen a claim is one of fact for the ALJ.  In re Nguyen, W.C. No. 4-543-945 
(ICAP, July 19, 2004).

5. As found, Claimant has established by a preponderance of the evidence 
that he has suffered a change in condition since he reached MMI on July 22, 2003.  Dr. 
Dunkle testified that Claimant’s condition has not changed since he reached MMI be-
cause he would continue to experience SI joint instability and flare ups on an intermit-
tent basis.  However, Dr. Dunkle extended Claimant’s medical maintenance treatment 
for four years after Claimant reached MMI and acknowledged that he was confused 
about the concept of medical maintenance care and when it should be terminated.  
Moreover, Claimant credibly testified that his SI joint comes out of alignment more fre-
quently now than it did when he reached MMI.  Claimant also reported that his pain is 
more intense now that it had been when he reached MMI.  Claimant has thus demon-
strated that he is entitled to additional medical benefits that are causally connected to 
his compensable lower back injury.  He has suffered a worsening of condition that justi-
fies reopening his claim.

6. To prove entitlement to medical maintenance benefits, a claimant must 
present substantial evidence to support a determination that future medical treatment 
will be reasonably necessary to relieve the effects of the industrial injury or prevent fur-
ther deterioration of his condition.  Grover v. Industrial Comm’n., 759 P.2d 705, 710-13 
(Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 (Colo. 
App. 1995).  Once a claimant establishes the probable need for future medical treat-



ment he “is  entitled to a general award of future medical benefits, subject to the em-
ployer's right to contest compensability, reasonableness, or necessity.”  Hanna v. Print 
Expediters, Inc., 77 P.3d 863, 866  (Colo. App. 2003); see Karathanasis v. Chilis Grill & 
Bar, W.C. No. 4-461-989 (ICAP, Aug. 8, 2003).  Whether a claimant has presented sub-
stantial evidence justifying an award of Grover medical benefits  is one of fact for deter-
mination by the Judge.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 
919 P.2d 701, 704 (Colo. App. 1999).

 7. As found, Claimant has produced substantial evidence to support a de-
termination that future medical treatment will be reasonably necessary to relieve the ef-
fects of his  industrial injury or prevent further deterioration of his condition.  Claimant 
commented that activities including twisting, turning and stepping cause his back to 
come out of alignment.  He persuasively recounted that he has then obtained immediate 
pain relief after visiting Dr. Conforti for a realignment.

 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant’s claim is reopened for the purpose of receiving medical mainte-
nance benefits.

2. Claimant shall receive medical maintenance benefits that are reasonably 
necessary to relieve the effects of his industrial injury or prevent further deterioration of 
his condition.

3. Any issues not resolved by this  Order are reserved for future determina-
tion.

DATED: April 16, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-772-332

ISSUES

•  Whether Claimant sustained a compensable injury or occupational disease to his 
low back; 



•  Whether Claimant is entitled to medical benefits; 

•  Whether Claimant is entitled to TTD; and 

•  Whether Claimant is responsible for termination of his employment.  

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact:

1. Claimant worked for the employer as a plumber’s apprentice.  Claimant worked 
for the Employer from April 25, 2008 to October 3, 2008.  

2. On Tuesday September 23, 2008, Claimant went to the North Suburban Hospital 
emergency room around 12:30 in the afternoon.  Claimant called in sick that day. 
Claimant did not report any work related injury when calling in sick on September 23, 
2008. Claimant admitted that he had not informed anyone with the Employer of a work 
related injury before seeking treatment at the emergency room on September 23, 2008.  

3. At the emergency room, Claimant reported sharp low pain across his low back 
with pain in his right leg.  He was having acute muscle spasm according to the emer-
gency room provider.

4. When asked about the “onset” of his low back pain, Claimant told the emergency 
room providers that it began “two days ago.”  Two days prior to September 23, 2008 
was Sunday, September 21, 2008.  Claimant did not work on Sunday, September 21, 
2008.  The record also states that the patient notes possibility of an injury (possibly from 
work, sometime in the past).  No further details regarding an injury are noted.  

5. Claimant reported to emergency room providers on September 23, 2008 that he 
had a prior history of back injury and a prior history of back pain.  Claimant noted he 
had similar symptoms once before, but they were milder. He noted this prior episode 
was 3 years ago. Claimant was released from the emergency room with a prescription 
for steroids and muscle relaxants.  Claimant was “encouraged to establish himself with 
a PCP so that he could be referred to PT.”   

6. After visiting the emergency room, Claimant spoke with his supervisor, Garcia.  
Garcia asked Claimant whether his back problem was work related.  Claimant admitted 
that he told Garcia that his back problem was not work related. Claimant explained that 
he did not report the injury as work-related because he thought it was just a muscle 
strain that would heal itself quickly.  Claimant, however, testified that he had felt back 
pain while separating bathtub enclosures a couple of weeks prior to September 23, and 
that he had asked Garcia for additional help with performing those duties.  Claimant did 
not explain to Garcia that he needed the extra help due to back pain.    



7. Claimant testified that on Friday, September 19, 2008, his back was hurting, but 
he thought he would improve over the weekend.  Claimant testified that over the week-
end his pain worsened although he did nothing but sit on the couch watching television.  

8.  Claimant did not return to work following the September 23, 2009 emergency 
room visit per the work restrictions imposed by the emergency room providers.    

9. On Monday, September 29, 2008, Claimant returned to the emergency room at 
North Suburban Hospital.  Claimant again noted his prior history of back problems “from 
playing sports for years.” Claimant’s history of back pain was characterized by the 
emergency room providers as “Chronic Back Pain.”  Claimant reported the possibility of 
an injury from lifting, but what he was lifting was not noted.  Claimant also reported that 
his symptoms had worsened while he remained off work for the week and that he now 
had pain radiating into his upper right leg.  The medical record also states, “No history 
of recent trauma.  Occurred at home.”  No mention of an injury at work is contained in 
this medical record.  

10. The emergency room providers sent Claimant for a MRI of his lumbar spine on 
September 29, 2008.  The MRI showed a disc herniation at L5-S1 on the left side and 
L4-5 protrusion on the right side which mildly indents the anterolateral thecal sac. The 
emergency room providers instructed Claimant to see a spinal surgeon for abnormali-
ties seen on the MRI.  

11. After his MRI, Claimant reported to his supervisor that he injured his back at work 
while separating bathtub enclosures.  Claimant testified that it was not until he realized 
the severity of his back injury that he felt it due to his work activities.  

12. On October 1, 2008, Claimant saw Dr. Jeffrey Hawke, the designated provider for 
the employer.  Claimant reported to Dr. Hawke that he began feeling low back soreness 
two weeks prior to September 23, 2008 and provided a date of injury of September 10, 
2008.  Claimant reported that he felt soreness while separating the bathtub enclosures 
and when the pain increased after two weeks, he went to North Suburban.  Claimant 
reported to Dr. Hawke that he felt no relief with ibuprofen and Flexeril prescribed at 
North Suburban. Claimant reported that he then “started feeling pressure” in his low 
back.  Claimant reported that his previous low back injuries were only “minor muscle 
strains.”  

13. On September 23, 2003, Claimant went to St. Anthony’s Hospital emergency 
room complaining of low back pain so severe that he could not walk.   Claimant was 
provided with Dilaudid for the severe back pain.   Claimant noted his back pain had 
been present for one year.  Claimant reported that his back pain had never been this 
bad.  Claimant had radiation of pain down both legs.  Claimant returned to the St. An-
thony’s Hospital emergency room just two days later.   Claimant returned with continu-
ing low back pain and was given IV Dilaudid.  Claimant was instructed to see an Ortho-
pedist for his back pain.  



14. Claimant went to the North Suburban Hospital’s emergency room on September 
4, 2006, for reasons unrelated to his back.  Claimant, however, provided a history of 
“chronic lower back pain” to the emergency room staff.  

15. Claimant was evaluated by Dr. Paz on January 22, 2009.  When asked for a date 
of injury, Claimant said there is not a specific date of injury. Claimant described a slow 
progression of symptoms beginning the second week of September and evolving into 
pressure and burning in his legs.  He attributed the pain to his work separating tub en-
closures.  When asked about any prior history of low back problems, Claimant reported 
a history of muscle spasms on two occasions during his life.  Claimant did not report the 
episode that occurred in September 2003.  

16. Claimant told Dr. Paz that his low back pain resulted from repetitive work with tub 
enclosures at work.  Dr. Paz testified that the herniation seen on the MRI is acute and 
would have not been caused by repetitive or cumulative exposure to lifting.  The hernia-
tion would have been sudden and caused immediate symptoms. Dr. Paz opined the 
cumulative exposure to lifting is inconsistent with an acute herniated disc. 

17. Based on the foregoing, Claimant has not established by a preponderance of the 
evidence that he sustained an injury or an aggravation to a preexisting condition while in 
the course and scope of his employment with Employer. 

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A Claimant in a Workers’ Compensation claim has the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  
2. The facts in a workers’ compensation case are not interpreted liberally in favor of 
either the rights of the injured worker or the rights of the employer.  Section 8-43-201, 
C.R.S.  A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).
3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); Colorado Jury Instructions, Civil, 3:16. 



4. As found, Claimant has not established that it is more probably true than not that 
he sustained an injury to his low back while working for Employer.  It is essentially un-
disputed that Claimant has objective MRI findings, specifically an acute disc herniation 
at L5-S1 and stenosis.  Claimant, however, has not established that these injuries oc-
curred in the course and scope of his employment nor has he established that he ag-
gravated any preexisting condition in the course and scope of his employment.  Claim-
ant undoubtedly performed strenuous work activities, but he never reported to his su-
pervisor that he had back pain despite the severity of the pain levels Claimant de-
scribed.  In addition, Claimant testified that he had asked his supervisor for additional 
help with unloading bathtubs; however, there was no credible or persuasive evidence 
that Claimant concurrently explained to his supervisor that he needed the help because 
he had back pain.  Claimant testified that his pain worsened over the weekend of Sep-
tember 20-21, 2008 although he also testified that he sat on the couch all weekend 
watching television.  This worsening is inconsistent with relative rest.  Finally, Claimant 
testified that he did not decide to pursue a workers’ compensation claim until he learned 
that he had serious injuries.  If Claimant’s pain was as severe as he described, it follows 
that Claimant would have reported to his supervisor when he called in sick on Tuesday, 
September 23, 2008, that he felt he had a work-related back injury.  Claimant’s testi-
mony lacked credibility.

5. In addition to inconsistencies in Claimant’s testimony and reports to medical pro-
viders, Dr. Paz credibly opined that the herniation seen on the MRI is acute and would 
have not been caused by repetitive or cumulative exposure to lifting.  The herniation 
would have been sudden and caused immediate symptoms. Claimant testified that his 
symptoms were gradual and worsened over a two week time period. Dr. Paz, however, 
opined the cumulative exposure to lifting is inconsistent with an acute herniated disc. 

6. Because the Judge has determined that Claimant has not sustained a compen-
sable work-related injury, the remaining issues need not be addressed.  

ORDER

 It is therefore ordered that:

1. Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is 
denied and dismissed.

DATED:  April 16, 2009

Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO



WORKERS’ COMPENSATION NO. WC 4-395-180

ISSUES

 The issue for determination is liability for an examination and potential surgery by 
a physician in Genoa, Italy.  Claimant withdrew the issue of reimbursement for a portion 
of the MRI costs that she paid. 

FINDINGS OF FACT

1. On August 28, 1998, Claimant suffered an injury to her right shoulder.  Insurer 
admitted liability for that injury.  After a number of surgeries, Claimant was placed at 
maximum medical improvement (MMI) on May 15, 2003.
2. Dr. John Hughes provided a Division Independent Medical Evaluation (DIME) on 
October 31, 2003.  He found that Claimant suffered permanent medical impairment in 
both shoulders and her left knee, related to the initial industrial injury.  Dr. Hughes found 
that Claimant suffered from regional shoulder lymphedema, secondary to one of her 
surgeries.  He addressed surgery for the lymphedema condition and concluded:

I do not find a clear basis to proceed with surgery in her case 
and would in essence agree with the examining vascular 
surgeons that the risks of this type of surgery greatly out-
weigh the potential benefits.  Indeed, Ms. Griffin appears to 
be doing quite well with massage therapy and like Dr. Cas-
tro, I believe that she might need to have this type of treat-
ment over the long term.

3. Respondents filed a Final Admission of Liability based upon Dr. Hughes’ DIME 
report on December 23, 2003.  Medical benefits after MMI were admitted.
4. Carolla Cooker testified at the time of hearing.  She is a Certified Massage 
Therapist and has treated Claimant frequently for her lymphedema condition.  Her 
treatment gives Claimant temporary relief from her pain.
5. Since 2003, Claimant has received regular massage therapy to relieve her lym-
phedema condition.  Insurer has paid for ongoing massage therapy for Claimant.  
6. Claimant needs two to three manual lymphatic drainage (MLD) sessions per 
week to help maintain her lymphatic system. Otherwise Claimant’s neck region and 
clavicular area is hard and very swollen and difficult to maintain.  If only one treatment a 
week is performed due to schedule conflicts or illness, it is like starting all over.  The 
swelling in the affected area covers Claimant’s left neck, left scapula, left axilla, left 
shoulder and chest.  The area when untreated becomes tight and full. The cost per ses-
sion is $120.00.
7. Unless some other treatment is provided, Claimant will require MLD therapy for 
the rest of her life.  Her life expectancy is 25.5 years. MLD treatment for three times a 
week, fifty-two weeks a year, for 25.5 years, will result in 3978 treatments.  At $120.00 
per treatment, the total cost will be $475,000.00.
8. Dr. Alan Synn, a vascular surgeon, evaluated Claimant on May 1, 2003. He is-
sued a report on June 12, 2003, directed to Dr. Allen Rosenberg, with regard to treat-



ment for Claimant’s lymphedema condition.  Dr. Synn indicated in his letter to Dr. Ro-
senberg that he did research on Claimant’s “very unusual clinical situation.”  He ex-
plained that a surgical exploration could be done “for the purposes of ligating the tho-
racic duct.”  Dr. Synn discouraged this treatment:

However, I expect that it would be distinctly unlikely to find 
the thoracic duct and one would end up ligating the general 
region with potential injury to adjacent vascular or neuro-
genic structures.

9. Insurer authorized Claimant to obtain an evaluation with Dr. Marlys Witte in Tuc-
son, Arizona in April of 2004.  She discussed the possible benefit of surgical intervention 
for Claimant’s lymphedema condition but indicated that this needed to be weighed 
against the operative risk and the likelihood of success of the procedure.  She did not 
reach any opinions with regard to risk or likelihood of success.
10. At the request of Insurer, Claimant was examined by Dr. Synn again on June 19, 
2008.  In a report of that date, Dr. Synn noted that Claimant’s condition was considera-
bly similar to the condition he observed in 2003. Dr. Synn stated again that this was a 
very unusual condition and suggested that Claimant be examined by Dr. Peter Gloviczki 
at the Mayo Clinic.
11. Insurer asked Dr. Gloviczki to review the medical records concerning Claimant’s 
lymphedema situation.  He did so and issued a report dated August 19, 2008.  He indi-
cated that he would treat Claimant’s condition “conservatively with physical therapy.”  
He also stated that a plan to visit Dr. Corradino Campisi, who practices in Genoa, Italy, 
“is a good one” if Claimant wished to attempt a micro-vascular reconstruction for lym-
phatic reconstruction.
12. Insurer asked Dr. Campisi to review the medical records and answer questions. 
He did so in a handwritten response dated February 18, 2009.  He recommended direct 
lymphography combined with CAT scan and MR imaging “to delineate the thoracic duct 
abnormality before a possible surgical approach.”  After this initial imaging, Dr. Campisi 
recommended, “if possible, thoracic duct microsurgical repair and/or, if necessary, mul-
tiple lymphatic-venous microsurgical shunts.” Dr. Campisi further stated that these kind 
of surgical procedures “can represent remedial procedures for this lymphstasis but not 
for the pain.”
13. Including the imaging, two to three weeks of pre- and post-operative treatment 
and a hospital stay, the cost for the evaluation and potential surgeries would be in the 
range of 33,000 to 35,000 Euros. The Administrative Law Judge takes administrative 
notice that 1 Euro converts to approximately $1.33, making the potential cost to Insurer 
an amount between $43,000 and $47,000. 
14. Claimant wishes to see Dr. Campisi so that her lymphedema condition can be 
evaluated.  She would like to avoid ongoing massage therapy, if possible. She under-
stands that the surgery, if performed and if successful, will eliminate discomfort that she 
presently experiences if she does not have the therapy and alleviate the need for 
weekly therapy, but will do nothing to relieve the underlying pain. 

CONCLUSIONS OF LAW



Insurer must provide medical benefits that are reasonable and necessary to cure 
and relieve the industrial injury.  Section 8-42-101(1), C.R.S.  See Snyder v. Industrial 
Claim Appeals Office,  942 P.2d 1337 (Colo.App. 1997).  Insurer remains  liable for such 
care after MMI. See Grover v. Industrial Commission, 759 P.2d 705, 711 (Colo. 1988).  
An injured worker is entitled to medical benefits  after MMI where there is substantial 
evidence in the record to support a determination that future medical treatment will be 
reasonable and necessary “to relieve the effects of an [industrial] injury” or prevent fur-
ther deterioration of the Claimant’s condition.  Stollmeyer v. Industrial Claim Appeals Of-
fice, 916 P.2d 609, 611 (Colo.App. 1995); Milco Constr. v. Cowan,  860 P.2d 539 
(Colo.App. 1992).

The injured worker has the burden of proof to establish her right to specific medi-
cal benefits.  An Insurer’s  admission concerning compensability cannot be construed as 
a concession that all medical treatment that occurs after the injury is related to the in-
jury.  HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo.App. 1990).

Claimant has established by a preponderance of the evidence that an examina-
tion and possible treatment by Dr. Campisi in Genoa, Italy, is reasonably needed to re-
lieve her from the effects  of the compensable injury. Insurer is liable for the costs of 
such care in amounts not to exceed the Division of Workers’ Compensation fee sched-
ule.  Insurer will also be liable for the reasonable costs of transportation to Genoa, Italy 
and lodging while undergoing the authorized treatment. 

ORDER

 It is therefore ordered that:

1. Insurer is liable for the costs of the care that Claimant may receive from Dr. 
Campisi in Genoa, Italy, in amounts not to exceed the Division of Worker’s Compensa-
tion fee schedule.  Insurer is also liable for the reasonable costs of transportation to 
Genoa, Italy, and lodging while undergoing the authorized treatment. 
2. All matters not determined herein are reserved for future determination.

DATED:  April 16, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-769-390

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER



 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on April 7, 2009, in Denver, Colorado.  The hearing was 
digitally recorded (reference: 4/7/09, Courtroom r, beginning at 8:40 AM, and ending at 
11:05 AM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Respondents’ counsel to be submitted electroni-
cally.  The same was filed on April 14, 2009.  Claimant was given 3 working days, or un-
til April 17, 2009, within which to file electronic objections.  No timely objections were 
filed.  The matter was deemed submitted for decision on April 20, 2009.  The ALJ modi-
fied the proposed decision and, as modified, hereby issues the following decision.

ISSUES
 

The issues to be determined by this decision concern compensability; if compen-
sable Claimant’s entitlement to temporary disability benefits; and, if compensable, Re-
spondent’s affirmative defense of responsibility for termination and, penalties versus the 
Claimant for late reporting of injury. 

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. In 2008, the Employer operated a company that installed satellite dishes 
as a sub-contractor for Direct TV.  As of March 13, 2009, another satellite company  ac-
quired the Employer.  The Employer hired the Claimant on July 28, 2008 as a satellite 
technician trainee.  Juan Loera is the trainer for the satellite technician trainees.  Brian 
M. Crothers is the General Manager.  Crothers interviewed Claimant for the trainee po-
sition.  During that interview, he made it clear to the Claimant that she would have to 
demonstrate the ability to safely lift, load, unload and move ladders which could weigh 
up to 75 lbs. and extend up to 28’.  He also made it clear that any permanent employ-
ment with the Employer was contingent upon the successful completion of all training.  
Part of the training process required trainees to show they could unload a ladder from a 
roof rack on a work van, balance and carry the ladder to a wall, set up the ladder 
against the wall, carry tools and a satellite dish up the ladder, and then reverse the 
process ending with reloading the ladder onto the work van’s roof rack. 

2. According to the Claimant, she injured her right shoulder, arm and neck on 
August 12, 2008 when she attempted to take a ladder down from the wall.  She stated 
that she had struggled to put the ladder up against a wall, and that when she was  taking 
it down to carry the ladder back to the work van, it fell, landing on and pulling her arm. 
Claimant said she felt excruciating pain in her shoulder, pain in her arm, numbness in 
her fingers  and pain shooting into her shoulder.  Loera testified that he took the ladder 



down from the wall and carried it back to the work van.  The two versions of events are 
contradictory.  There is no explanation as to why Loera would affirmatively testify falsely.  
Indeed, Loera presented straightforwardly and consistently. In resolving this conflict in 
the testimony, the ALJ considers  that the Claimant has an interest in the outcome of this 
case and Loera does not.  Also, as further found below, there are inconsistencies in 
Claimant’s actions  and in her version of events.   There are no inconsistencies in Lo-
era’s testimony.       

3. After the alleged incident, the Claimant said she went inside to a class-
room area to work on mounting satellite dishes to a wall. 

4. Loera testified that the Claimant had difficulty handling the ladder during 
an initial class held the week of July 28, 2008.  As such, when the trainees repeated the 
ladder exercise on August 12, 2008, he asked Claimant to go last, in part so Claimant 
could watch the other trainees  handle the ladder and learn technique from them.  Loera 
stated that the ladder exercise involved the trainee first lowering the work van’s roof 
rack which is where the ladder was secured, lifting one end of the ladder off the rack 
and lowering it onto its side on the ground while the other end stayed in the roof rack, 
walking up under the side edge of the ladder to lift the one end off the rack and then 
walking along the ladder’s side edge to get the ladder off the ground while balancing it 
on their shoulder.  Loera said the Claimant had difficulty getting the ladder off the roof 
rack and eventually dropped the ladder to the ground.  He was standing directly in front 
of the Claimant when this happened.  He never saw the ladder strike the Claimant when 
it fell to the ground. The ALJ infers and finds that if the ladder had struck the Claimant, 
Loera would have seen this happen, yet he did not.   Loera said the Claimant never re-
ported an injury to him at this time, nor did she appear to be injured.   

5. Claimant did not report to the Employer that she had injured herself.  She 
testified she did not report the incident to Loera because she was afraid she would lose 
her job and she was embarrassed that she wasn’t able to perform her job as well as the 
other trainees.  Also, she was hoping the pain would simply go away. When her em-
ployment was terminated, her actions in not reporting this incident were inconsistent 
with her fear of losing her job. That night, when at home, she stated that she felt contin-
ued pain in her arm, along with pinching and aching and her arm was swelling up.  

6. Later in the day on August 12, 2008, Loera met with Crothers  and told him 
that two trainees, the Claimant and another, would not qualify as satellite technicians, as 
neither could safely handle the ladders.  He recommended dismissing both trainees.  

7. When the Claimant arrived at work on August 13, 2008, Crothers ap-
proached her and said he needed to see her.  They went to Crothers’ office, where he 
told her that as she couldn’t perform the ladder portion of her training and they needed 
to let her go.  Claimant testified she did not ‘fight back’ because she was surprised she 
was being let go.  She also stated that she did not tell Crothers  about the prior day’s in-
cident with the ladder, or that she was in pain from that incident, stating she was still 
hoping the pain would go away.  The fact that she did not report the alleged work-
related incident is inconsistent with her fear of losing her job.  Claimant further said that 



after she was terminated her shoulder and arm ached so bad she did not know what to 
do with it and she was still experiencing a lot of pain, yet she still was hoping the pain 
would go away.

8. Crothers testified that when he let the Claimant go, she told him that while 
she knew she couldn’t handle the ladders, she wasn’t going to quit, and would only 
leave when fired.  She never told him that she had injured herself the day before, nor 
did she show him any bruises on her arms, or complain to him that she was in pain.  
Crothers stated the Claimant smiled and joked around and shook hands with him after 
he let her go.  These actions of not reporting a work-related injury are inconsistent with 
Claimant’s stated reason of not previously reporting the incident because she feared 
losing her job. 

9. On August 18, 2008, the Claimant went to the Employer to pick up her 
check.  She asked for Crothers, but he was not there.  Claimant called on August 19, 
2008 to let Crothers know she needed to file a claim (workers’ compensation) over the 
ladder incident.  She came in on August 20, 2008 to complete needed paperwork with 
Crothers.  The Employer sent her to Rocky Mountain Urgent Care. 

10. Crothers testified that the information in the Employers First Report of In-
jury that he completed about how the incident occurred and any injuries sustained was 
based solely on what the Claimant had told him. 

11. Loera said that he spoke with the Claimant on August 18, 2008.  He asked 
how she was doing and she said fine.  She never told him that she had injured herself 
on August 12, nor did she show him any bruises on her arms, or complain to him that 
she was in any pain.  Claimant said she never saw or spoke with Loera on August 18.  
In this regard, the ALJ finds Loera’s testimony more credible than the Claimant’s  testi-
mony.  

12. As of August 21, 2008, Claimant testified her that her arm was  aching, 
pinching, throbbing and had a pins and needles feeling. 

13. Claimant reported to Rocky Mountain Urgent Care on August 20, 2008.  
Her history was recorded as “On Tue 8/12 trying to catch ladder (150#) – fell onto R up-
per arm forearm & left wrist Did start hurting until yesterday Some numbness.”  The ALJ 
notes that this history, to make sense, should read  “On Tue 8/12 trying to catch ladder 
(150#) – fell onto R upper arm forearm & left wrist.  Did NOT start hurting until 
yesterday-Some numbness.”  This history is  inconsistent with Loera’s observartions, 
which the ALJ finds more credible than Claimant’s history.

14. On August 12, 2008, Hugh Macaulay, III, MD. saw the Claimant at Injury 
Care of Colorado.  Claimant gave Dr. Macaulay’s office a history that the injury occurred 
when she was moving a 24 – 28 foot ladder away from a wall when the ladder slipped 
and began to fall.  It slid down her right bicep and hit her right forearm and left forearm.  
She then dropped the ladder and had to drag it back to the van and place it on top of 
the van.  This history is inconsistent with Loera’s  version of events, which the ALJ finds 



more credible.  According to the Claimant, she did not know at the time how badly she 
had hurt her shoulder as  the pain was not severe that evening.  The next day, however, 
her pain had intensified.  Approximately two days after her date of injury, her right arm 
felt numb globally.  Again, the ALJ notes that in order to make sense the history should 
read  “She did NOT know at the time how badly she’d hurt her shoulder as the pain was 
not severe that evening.    

15. Dr. Macaulay was deposed on January 30, 2009.  Regarding the Claim-
ant’s August 21st visit, he confirmed the Claimant stated she had told him that she didn’t 
know exactly how badly she’d hurt her shoulder as the pain was not that severe that 
evening, but that the next day, the pain intensified and that about two days after the in-
jury her right arm felt numb globally.   Dr. Macaulay also testified that if the incident oc-
curred as reported, he would expect the person involved to be aware of symptoms 
within a day, with bruising to appear within 3 days.  This contradicts Claimant’s recount-
ing of not knowing how bad her alleged injury was and her actions at the time Crothers 
advised her of her termination from employment.  At her second visit with Dr. Macaulay 
on August 28th, the Claimant complained for the first time about neck and back pain 
along with medial scapula pain.  Dr. Macaulay also testified that Claimant’s complaints 
about pain throughout the entire vertebral column didn’t make any sense because such 
was not typically associated with a shoulder injury.   

16. Claimant has  failed to show that it is more probably true than not that she 
injured herself when she dropped a ladder on August 12, 2008.  There is  a disconnect 
between the histories given by the Claimant and the testimony of the Employer’s  wit-
nesses.  Claimant’s version about why she failed to report her alleged injury until August 
20, 2008 makes no sense in light of the fact that she knew that she had been termi-
nated as of August 13, 2008.  She certainly could have reported her injury on August 
13th, immediately after she was terminated or on August 18th when she picked up her 
check and spoke with Loera, but she failed to do so.  The ALJ finds the testimony of Lo-
era and Crothers more credible than the Claimants testimony.   Therefore, the Claimant 
has failed to prove, by a preponderance of the evidence, that she sustained a compen-
sable injury on August 12, 2008, as alleged.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 



consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, in analyzing the facts, the ALJ 
found Claimant’s testimony unreliable and lacking credibility.  The Employer witnesses 
were found to be credible and reliable.  The aggregate testimony does not support 
compensability.

b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  A “preponderance of the evidence” is that quantum of evidence that makes a 
fact, or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 
Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hos-
ter v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Of-
fice (ICAO), March 20, 2002].   Also see Ortiz  v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  
As found, it is  not more probably true than not that Claimant injured her right arm when 
the ladder fell. Claimant has thus failed to prove that she sustained a compensable in-
jury. 

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 Any and all claims for workers’ compensation benefits are hereby denied and 
dismissed.

DATED this______day of April 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-485-027  (Consolidated)

ISSUES

The issues to be determined by this decision are the following:  



1. Whether Claimant has proven by a preponderance of evidence that she suffered 
compensable injuries with the Respondent-Employer in 2002 and 2006 (or instead 
whether Claimant’s total body pain represents a non work-related pain/somatoform dis-
order).  

2. Whether Claimant has proven by a preponderance of evidence a worsening of 
her 2004 injury with regard to her admitted de Quervain’s tenosynovitis (and whether 
she is entitled to any additional medical care for the condition).  

3. Whether Claimant has proven by a preponderance of evidence a worsening of 
her 2000 injury with regard to her low back condition.

FINDINGS OF FACT

1. Claimant works for the Respondent-Employer as a hair stylist.  She is happy 
working with the Respondent-Employer and enjoys her job. 

2. Claimant reported no problems with the Respondent-Employer despite her multi-
ple workers’ compensation claims.  Claimant continues to work for the Respondent-
Employer to date.  

3. Claimant admitted that she had multiple symptoms (consistent with a somatoform 
disorder) dating back to at least April of 1990.  These symptoms include the following: 
“Migraine headaches, nervousness, knots under left foot, ringing in ears.” Claimant also 
reported blurred vision and neck pain as well dating back to at least 1990. Claimant 
admitted that she continued to have these medical problems and symptoms on an on-
going basis.  
4. Claimant received consistent treatment from a chiropractor between 1990 and 
2000 for total body pain. The medical records from the chiropractor detail treatment for 
total body pain including the following: neck pain, low back pain, thoracic pain, head-
aches, hand pain, foot pain and shoulder symptoms.  Claimant continued to report this 
total body pain in the 8 to 10 years leading up to the first alleged work injury.     

5. Claimant never alleged during the time of this treatment that this total body pain 
was work-related.  Instead, Claimant reported these symptoms for almost 8 to 10 years 
before alleging a work-related injury against the Respondent-Employer.
6. Claimant reported her ongoing total body pain as a possible work-related occu-
pational disease culminating in approximately September of 1998.  Specifically, Claim-
ant presented with the following presentation of total body symptoms:

[Claimant] is a 38-year-old employee of [Respondent-Employer], who 
complains of spasms when cutting hair, sweeping hair, cleaning combs, 
pain in her neck, back, feet, shoulders, and hands when she is cutting 
hair, as well as headaches, dizzy spells, and pain at the sides of her 
hands with numbness in the arms, pain when she turns her head to the 



left, and sharp pain in the middle back and the lower back, and the feet 
hurt on the bottom always.  They are popping, feel tight.  Her feet hurt on 
the sides sometimes, and her shoulders feel real tight.

7. Claimant also reported pressure in the back of her head, which her eye doctor 
apparently told her was due to her diet. 
8. Dr. Ruth Light examined Claimant on January 14, 1999 for this alleged occupa-
tional disease and opined that this total body pain was clearly not work-related, com-
menting:

This  patient with wide-spread myalgias  had the onset of pain in mid Sep-
tember.  She reports absolutely no change in her work pace, work site, 
work techniques in the job she had been performing . . ..  Myalgias spare 
no portion of the body affecting the trunk, the entire back, and upper and 
lower extremities.  This is not the pattern of a discrete injury but the pat-
tern of a systemic disease.. . .. It is not work-related.  She needs to go to 
her primary care physician for evaluation and treatment.  I can only pro-
pose some of the diagnoses which need to be investigated, such as, thy-
roid disease, renal disease and other systemic problems.

9. Claimant never litigated this injury date. 
10. Claimant is taking Synthroid for thyroid disease. Specifically, the following history 
regarding this condition is contained in the medical records:

[Claimant] has a history of hypothyroidism which does increase the prob-
ability of a neural abnormality.  She has recently gone up on her Synthroid 
dose.  This is probably contributing [to her condition.]

11. Claimant again reported that her longstanding total body pain was work-related 
as a result of an alleged occupational disease culminating on September 23, 2000.  At-
lantic Mutual was the insurance company on the risk as of the date of this alleged work 
injury.
12. Respondent-Insurer-Atlantic referred Claimant for medical treatment with Dr. 
Sparr.  During the first examination with Dr. Sparr on October 25, 2000, Claimant re-
ported pain in her back, both feet, both shoulders and hands.  She also detailed neck 
pain, headaches and pain in her upper extremities. 
13. Claimant continued to report total body pain on an ongoing basis with this alleged 
work injury.  Dr. Sparr ultimately released Claimant to MMI on March 21, 2001 with a 0% 
PPD rating.  Dr. Sparr recommended further medical treatment and prescription medica-
tions as a result of the alleged work injury.
14. Atlantic Mutual filed a final admission of liability on August 30, 2001.  The admis-
sion admitted to the 0% PPD rating provided by Dr. Sparr. 
15. Claimant continued to treat with Dr. Sparr for total body pain from October 25, 
2000 through November 3, 2006. 
16. Claimant failed to report any significant improvement in her symptoms despite 
this longstanding medical treatment and a reduction of her hours at work.  Claimant 
went from working 40 hours per week down to approximately 25 hours per week.  



17. Claimant continued to report total body pain and alleged multiple occupational 
disease claims on the following dates: July 10, 2002; July 7, 2004; and July 1, 2006. 
18. Hartford Insurance Company of the Midwest was the insurer on the risk for these 
alleged injury dates.  Respondents filed notices of contest on the 2002 and 2006 inju-
ries.  These claims were denied because Claimant was simply presenting the same total 
body pain that had been present at least dating back to 1990. 
19. Respondents denied all components of a total body claim for the 2004 injury as 
well.  Respondents did, however, admit to a minor left de Quervain’s tenosynovitis of the 
thumb and wrist.  
20. Dr. Sparr ultimately placed Claimant at MMI for this limited thumb and wrist con-
dition on May 31, 2006 with a 0% rating. Respondents subsequently filed a final admis-
sion of liability for this limited thumb condition on June 13, 2006.  Claimant did not file 
an objection to this final admission of liability.      
21. Respondents continued to deny any responsibility for Claimant’s ongoing total 
body pain.  
22. Respondents denied any responsibility for ongoing care for Claimant’s total body 
pain.  Claimant admitted that she has not been examined for her total body pain in over 
two years at the time of the hearing.   
23. Claimant indicated at the hearing that she was attempting to reopen her admitted 
2004 claim related to her left-sided de Quervain’s tenosynovitis based on a worsening 
of condition.  At the hearing, however, Claimant directly admitted that her condition had 
not worsened.
24. Claimant admitted that her symptoms in her left wrist and thumb rated as a 2.5 
on a 0 to10-point scale at the time she was placed at MMI for her 2004 injury.  Claimant 
admitted that her symptoms in her left wrist and thumb continued to currently rate as a 
2.5 on a 0 to 10 scale at the time of the hearing.    
25. Claimant admitted that her symptoms in her left wrist and thumb had not wors-
ened.  Specifically, she rated the current pain levels as the same as the pain levels she 
had when placed at MMI for the condition.   

26. Dr. Brodie opined that Claimant did not require any additional medical care for 
her left wrist and thumb condition.  Claimant failed to produce sufficient medical evi-
dence or opinions to refute Dr. Brodie’s opinion.  

27. Claimant also requested to reopen her 2000 claim based on a worsening of con-
dition with regard to her low back.  At the hearing, however, Claimant directly admitted 
that her condition had not worsened. 

28. Specifically, Claimant admitted that her symptoms in her low back rated as a 7.5 
on a 0 to10-point scale at the time she was placed at MMI for her 2000 injury.  On spe-
cific and direct questioning from her own attorney, Claimant admitted that her symptoms 
in her low back continued to currently rate as a 7.5 on a 0 to 10 scale at the time of the 
hearing.    



29. Claimant admitted to her own attorney, therefore, that her symptoms in her low 
back had not worsened.  Specifically, she rated the current pain levels as the same as 
the pain levels she had when placed at MMI for the condition.   

30. Claimant Admits Symptoms Related to Stress and Tightness Through Her Shoul-
ders, Neck and Jaw

31. Claimant admitted that her jaw pain results from stress and tightness through her 
shoulders, neck and into her jaw.  Specifically, Claimant admitted that her symptoms 
seemed to worsen with tightness and stress.  

32. These symptoms would reportedly start in the shoulders and neck and cause 
headaches and ultimately jaw pain.  Claimant alleged that her jaw pain was work-
related due to this stress.  

33. Dr. Brodie is an occupational medicine expert, who first examined Claimant on 
December 8, 2004.  Dr. Brodie initially gave Claimant the benefit of the doubt and diag-
nosed the possibility of multiple medical conditions related to Claimant’s total body pain.  
Dr. Brodie also opined that Claimant had left de Quervain’s tenosynovitis.  As stated 
previously, respondents filed an admission to the alleged injury in 2004 based on this de 
Quervain’s diagnosis.  

34. Dr. Brodie examined Claimant again on November 12, 2007.  At the time of this 
second evaluation, Claimant reported worsening symptoms in the following body parts: 
low back; neck; thoracic spine; shoulders; jaw (TMJ syndrome); bilateral ear pain; ring-
ing in her ears; clicking in her jaw; headaches; hands and wrists and symptoms in her 
feet and toes. As a result, Claimant presented again with total body pain (the same type 
of pain she had been reporting dating back to at least 1990).   

35. Dr. Brodie noted that Claimant presented with “multiquadrant global pain, vari-
able presentation in terms of timing and pain.” Dr. Brodie believed that Claimant’s pres-
entation of pain was non-organic.  

36. Dr. Brodie also opined that Claimant had a “symptom mismatch.”  Dr. Brodie 
opined that Claimant did not have any significant objective symptoms to justify her 
physical complaints of pain:  

. . . that last explanation is the most consistent explanation 
for [Claimant] in that her symptoms aren’t correlated or cor-
roborated by any objective disease that can be clinically di-
agnosed or measured in any way.

37. Dr. Brodie opined that there is no medical literature to support the finding that 
Claimant suffered an overuse injury to her back, neck, jaw and shoulders as a result of 



cutting hair.  Dr. Brodie first explained that Claimant’s job duties were not the type to 
cause an occupational disease:

So the idea of good control in this case means  that via her 
ability to self-modulate her body positioning during haircut-
ting activities; shifting weight from one leg to another, taking 
micro breaks, lower her arms, raising her arms, less reach-
ing, more reaching, change in the position of the person get-
ting the haircut in this case, all of those control factors are 
substantial in terms of lower risk for developing occupational 
disease..  . So she is actually at lower relative risk to the 
population that might be considered at risk, which would put 
her at equal relative risk and, therefore, at no relative risk for 
occupational disease for her specific job.

38. Dr. Brodie also explained in detail that there was no known medical literature or 
studies to support the existence of an occupational disease as alleged by Claimant. 

39. Dr. Brodie subsequently concluded that Claimant had a non work-related pain or 
somatoform disorder to account for her symptoms:

The multi-quadrant, global, whole-body pain presentation 
with symptom mismatch, as I described earlier, without ob-
jective findings fits very nicely into how Dr. Moe has as-
sessed this patient in terms of pain disorder and psychiatri-
cally non-work-related etiology to her pain complaints.

40. Dr. Brodie did confirm that the only condition that he thought may be work-related 
was the left-sided de Quervain’s tenosynovitis. However, Dr. Brodie opined that Claim-
ant received the proper treatment for this condition prior to the claim closing and did not 
require any additional care for this injury. 

41. Dr. Brodie also opined that Claimant had multiple predisposing factors for carpal 
tunnel syndrome including her hypothyroidism, age and her gender.  Dr. Brodie agreed 
with Dr. Macaulay that Claimant’s alleged mild carpal tunnel syndrome is not work-
related.  Specifically, Dr. Brodie provided the following opinions on this issue:

There are, again, using the word component analysis to look for – or to 
analyze risk factors that would include awkward wrist posture or forceful, 
sustained grip and pinch, vibration, cold exposure, repetition – slightly 
lower in terms of risk but it’s still listed as a risk factor – those parameters 
are not really present in [Claimant’s] haircutting activities.  

And then when you couple that with the endocrine disorder, the hypothy-
roidism, which we know predisposes her to carpal tunnel syndrome as 



well as tendinopathies, and the then the advancing age with the female 
gender, though it becomes less – substantially less than 50 percent prob-
able that she acquired carpal tunnel syndrome or, in this case, the median 
mononeuropathy from her haircutting, one crucial thing to qualify here is 
that carpal tunnel syndrome is a constellation of symptoms that also is  not 
consistent with how she presented.

She – she presents with pain in her arms, necks, and shoulders.  That is 
not characteristic of carpal tunnel syndrome.  Carpal tunnel syndrome is  a 
constellation of pain, numbness, and tingling in the hands or wrist primarily 
at night, sometimes during activities.  That isn’t how [Claimnant] presents.  
So technically she shouldn’t be diagnosed with carpal tunnel syndrome.  
She can only be – it can only be stated that the nerve connection study 
shows a mild sensory neuropathy of the median nerve, which by itself is 
highly consistent with simply one disorder, hypothyroidism.

42. Dr. Brodie concluded in his deposition that Claimant has a pain or somatoform 
disorder that is not work-related.  Claimant presented with alleged physical symptoms 
that were actually being caused by an underlying non work-related psychological condi-
tion.  This diagnosis was further confirmed by Claimant’s total body pain without any 
significant objective findings.  

43. Dr. Brodie reached his diagnosis and conclusions before Dr. Moe had performed 
his examination of Claimant. Dr. Brodie reached the pain or somatoform disorder inde-
pendently even before Dr. Moe had an opportunity to examine Claimant.    

44. Dr. Moe is a psychiatrist that examined and evaluated Claimant on February 28, 
2008.  

45. Dr. Moe had not reviewed Dr. Brodie’s second IME report at the time of his 
evaluation.  Specifically, Dr. Moe was not aware of Dr. Brodie’s report until immediately 
prior to a recent hearing date.  Dr. Moe was unaware that Dr. Brodie had already diag-
nosed Claimant with a pain/somatoform disorder at the time of his evaluation.   

46. Dr. Moe also diagnosed Claimant with a pain/somatoform disorder.  Dr. Moe 
opined that while Claimant’s physical symptoms appear real to her, they were actually 
caused completely by an underlying non work-related psychological disorder.  It was 
noted by Dr. Moe that the multiple findings below proved the diagnosis of a pain/
somatoform disorder. 

47. Claimant again presented with total body pain at the time of her examination by 
Dr. Moe.  Specifically, Claimant presented with the following complaints at the time of 
the evaluation: low back pain, shoulder pain, neck pain, headaches, upper extremity 
pain, jaw symptoms, problems with her legs and dizziness.  Dr. Moe testified that this 
presentation of symptoms is completely consistent with a pain/somatoform disorder.   



48. Dr. Moe noted that Claimant had disparate and inconsistent symptoms without 
any discrete injury or objective findings: “In the specific case of Ms. Padilla, recurrent, 
but often quite disparate, physical complaints have emerged over the years in the ab-
sence of an identified acute injury and the in the absence of explanatory physical find-
ings . . ..” 

49. Dr. Moe further detailed the fact that Claimant’s symptoms were diffuse and var-
ied: “In reviewing the complaints that at any time have been the focus of treatment, it is 
seen that they have a) been quite diffuse; and b) varied considerably without explana-
tion over the years.” Dr. Moe noted that these diffuse and varied symptoms are also 
consistent with a pain/somatoform disorder.  

50. Dr. Moe also clarified that Claimant’s job duties were not consistent with the de-
velopment of an occupational disease:

Her typical duties cannot be said to exceed what a large 
percentage of the working population faces daily.  Moreover, 
her job would be expected to avail her to position changes, 
brief breaks, and a sense of control (in contrast to perform-
ing the same task for hours  on end), all of which would re-
tard, rather than promote the development of an overuse 
condition.

51. Claimant’s symptoms never improved with medical treatment.  

52. Dr. Moe also noted that Claimant’s symptoms were more consistent with a sym-
bolic than a physical cause. 

53. Dr. Moe ultimately explained Claimant’s pain/somatoform disorder in detail as fol-
lows:

My intent, in summarizing the data above, is not to suggest that [Claim-
ant’s] symptoms are dissimulated.  Though I do not believe her complaints 
are equivalent to those generated by demonstrable tissue damage, they 
are “real,” insofar they do cause her suffering.  I do not believe that she is 
making claims that she does not believe – the symptoms as reported re-
flect her subjective reality.  At the same time, the condition reflected in the 
data summarized above is different from the effects of a work injury.  The 
pathology is  not likely localized to the end organs identified by the patient 
to be the source of her pain.  Instead, the disorder is in the brain – in the 
experiencing of physical sensation, in the subjective assessment of their 
severity and meaning, and in the myriad non-physical factors that influ-
ence a patient’s  experience and reporting of symptoms.  Thus is Pain Dis-
order, a condition not caused by injury or exposure to physical influences.



54. Dr. Moe summarized by noting that all of Claimant’s symptoms and the evidence 
on this case pointed to only one conclusion: that is, that Claimant has a pain/
somatoform disorder.  Dr. Moe opined that this could be the only diagnosis that could 
explain Claimant’s diffuse and global pain without any significant objective findings.    

55. Dr. Macaulay performed an IME with regard to Claimant’s reported upper extrem-
ity symptoms on or about September 16, 2008.  

56. In his report, Dr. Macaulay noted that Claimant’s symptoms were inconsistent 
with the diagnosis of carpal tunnel syndrome.   Dr. Macaulay also opined that Claimant’s 
job duties were not consistent with causing this diagnosis.   Finally, Dr. Macaulay noted 
that Claimant instead had findings consistent with her underlying thyroid disease.  Dr. 
Macaulay agreed with Dr. Moe and Dr. Brodie that Claimant had not suffered a work-
related condition and had a non work-related “pain disorder.” 

57. Dr. Macaulay’s opinions were consistent with the opinions of Dr. Brodie on this 
condition.  Specifically, Dr. Brodie also opined that Claimant’s hand symptoms did not 
constitute carpal tunnel syndrome and instead were simply caused by the underlying 
thyroid disease.  
58. Claimant has established by a preponderance of the evidence that she incurred 
$276.00 in expenses related to her independent medical evaluations requested by 
Respondent-Insurer Hartford.  Respondent-Insurer Hartford shall pay Claimant said 
amount.
59. Claimant has failed to establish by a preponderance of the credible evidence that 
her claim in WC 4-485-027, with a date of injury of September 23, 2000, should be re-
opened because of a worsening of her condition.
60. Claimant has failed to establish by a preponderance of the credible evidence that 
her claim in WC 4-631-428, with a date of injury of October 9, 2004, should be re-
opened because of a worsening of her condition.
61. Claimant has failed to establish by a preponderance of the credible evidence that 
she suffered a work-related injury in her claim in WC 4-653-840, with a date of injury of 
July 10, 2002.
62. Claimant has failed to establish by a preponderance of the credible evidence that 
she suffered a work-related injury in her claim in WC 4-620-287, with a date of injury of 
July 7, 2004.
63. Claimant has failed to establish by a preponderance of the credible evidence that 
she suffers from an occupational disease related to her whole body pain symptoms.

64. Respondent-Insurer-Hartford required the Claimant attend several IMEs.  Claim-
ant attended each IME as required.  Claimant provided her own transportation to each 
IME.  Claimant requested reimbursement for the incidental mileage expense. 
Respondent-Insurer-Hartford reimbursed the Claimant for some but not all expenses.  
The non-reimbursed expenses arose out of the IMEs conducted by Drs. Macaulay (916/
08, 224 miles), Moe (2/28/08, 228 miles) and Brodie (11/12/07, 238 miles).  The Claim-
ant is entitled to $276.00 (690 miles at .40 per mile) for the non-reimbursed expenses.    
 



CONCLUSIONS OF LAW

An injured worker has the burden of proof, by a preponderance of the evidence, 
of establishing the compensability of an industrial injury and entitlement to benefits. 
Sections 8-43-201 and 8-43-210 C.R.S. (2006). See City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); Lutz  v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000). A “prepon-
derance of the evidence” is that quantum of evidence that makes a fact or facts, more 
reasonably probable than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1977).  

In order to prove the industrial injury was the proximate cause of the need for 
medical treatment and disability benefits  Claimant must prove a causal nexus between 
the claimed disability and the work-related injury.  Singleton v. Kenya Corp., 961 P.2d 
571 (Colo. App. 1998).  A pre-existing disease or susceptibility to injury does not dis-
qualify a claim if the employment aggravates, accelerates, or combines with the pre-
existing disease or infirmity to produce disability and the need for medical treatment.  
Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  The question of whether the 
Claimant met the burden of proof to establish a compensable injury is one of fact for de-
termination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).  

The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of the Claimant nor in favor of the rights  of respondents. C.R.S § 8-
43-201.  

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201. 

The ALJ's factual findings concern only evidence and inferences found to be dis-
positive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

As determined above, the Claimant failed to prove it is more probably true than 
not that she sustained a compensable injury arising out of and in the course of his em-
ployment with the Respondent-Employer.  



As determined above, the Claimant failed to prove it is more probably true than 
not that her condition has worsened.  

The ALJ makes the conclusions above based upon Claimant’s testimony, the tes-
timony of the lay and medical witnesses, the medical histories provided to medical per-
sonnel by the Claimant, and the totality of circumstances.

Claimant has established by a preponderance of the evidence that she incurred 
$276.00 in expenses related to her independent medical evaluations requested by 
Respondent-Insurer-Hartford.  Respondent-Insurer-Hartford shall pay Claimant said 
amount.

ORDER

 It is therefore ordered that:

1. Claimant has established by a preponderance of the evidence that she incurred 
$276.00 in expenses related to her independent medical evaluations requested by 
Respondent-Insurer Hartford.  Respondent-Insurer Hartford shall pay Claimant said 
amount.
2. With the exception of the $276.00 in expenses in paragraph 4 above, Claimant’s 
claims for benefits under the Workers’ Compensation Act of Colorado are denied and 
dismissed.
3. Respondent-Insurer-Hartford shall pay statutory interest at the rate of eight per-
cent (8%) per annum on all amounts due and not paid when due.
4. Any and all issues not determined herein are reserved for future decision.

DATE: April 17, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-711-171

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on March 12, 2009, in Denver, Colorado.  The hearing 
was digitally recorded (reference: 3/12/09, Courtroom 3, beginning at 1:31 PM, and end-
ing at 2:40 PM).  



 At the conclusion of the hearing, the ALJ established a briefing schedule, briefs to 
be filed electronically.  Claimant’s opening brief was filed on March 31, 2009.  Respon-
dents’ answer brief was filed on April 15, 2009.  On April 16, 2009, Claimant filed an un-
opposed motion for a three-day extension of time within which to file a reply brief.  The 
motion was  denied on April 20, 2009 because a reply brief would be superfluous since 
Claimant has prevailed in the above-captioned matter.  Therefore, the matter was 
deemed submitted for decision on April 20, 2009.

ISSUE
 

The sole issue to be determined by this  decision concerns whether Claimant’s 
auto accident injury of December 14, 2006 arose out of and in the course and scope of 
his employment with the Employer herein.

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

Stipulations and Findings Thereon

 1.  Pinnacol should be permitted to withdraw the General Admission of Liabil-
ity that it filed on January 30, 2007, prospectively.  Pinnacol is hereby permited to do so 

 2. The automobile accident at issue in this matter aggravated Claimant’s pre-
existing seizure disorder.  The ALJ so finds.

Claimant’s Medical Situation

  3.        A report from David Reinhard, M.D., outlines Claimant’s medical history.  
In summary, several years ago, Claimant battled cancer in his left eye and is  now blind 
in that eye.  In 2003, Claimant was diagnosed with a meningioma (benign brain tumor). 
Claimant underwent a right parietal occipital craniotomy in August of 2003 to extract that 
tumor.  After the surgery, Claimant developed focal seizures that, in relevant part, mani-
fest as “flashing lights.”  These ‘flashing lights” appear in the lower left quadrant of his 
field of vision where he otherwise has no sight because of the blindness associated with 
the original cancer.  On occasion, the simple focal seizures have progressed all the way 
to tonic/clonic and/or grand mal seizures. 

 4. The insurance carrier admits that the automobile accident at issue in this 
matter substantially and permanently aggravated Claimant’s underlying seizure disor-
der.  Claimant now suffers seizures more frequently and those seizures last longer.  



Moreover, Claimant now may experience more advanced seizures without first having 
an episode of “flashing lights.”  Claimant has been treated with a variety of medications 
and was recently taking Lexapro, Dilantin, Topamax, Xanax and oxycodone.  Prior to 
the accident in this claim, on occasion, Claimant had bouts  of confusion after severe 
seizures.  Some short-term memory loss  had been noted, as well.  As Dr. Reinhard 
noted in his report, roughly two to three hours  after the accident, Claimant’s  wife began 
to notice changes in Claimant’s  mental status.  At the present time, Claimant’s problems 
with imbalance, concentration, multitasking and memory persist.  Claimant has  also ex-
perienced episodes of extreme emotional agitation associated with use of the medica-
tions prescribed to cope with his seizure disorder.       

           5.         Following treatment for the meningioma, Claimant was hospitalized 
for grand mal seizures on a few occasions. None-the-less, Claimant’s  treating neurolo-
gist released Claimant to full duty in May of 2006 and Claimant did well until the auto-
mobile accident on December 14, 2006.         

Description of Claimant’s Employment Duties and Purposes
 
  6.    The Employer is located at on Osage Street, in Denver, Colorado. It sells 
petroleum delivery equipment (such as gas pumps) used by service stations and it also 
sells equipment used in car washes, and has a service department that services the 
equipment it sells as well as  equipment that other companies have sold.  The Employer 
charges its customers for the parts and service that its  service technicians (“techs”) pro-
vide.  For local service calls, it charges its  customers  a flat “trip charge” in addition to 
parts and labor.  

 7. Claimant knew the owners of the Employer before they hired him.  The 
Employer hired Claimant to start up their service department.  At the time of the acci-
dent at issue in this  matter, the Employer employed 5 or 6 full-time techs.  The Employer 
provides each of its techs with a service truck that the techs drive home at night and to 
work in the morning.  The Employer owns the trucks.  Furthermore, the Employer pays 
to keep these trucks on the road, covering insurance, gas, maintenance and licenses.  
Each of the trucks in the Employer’s fleet also markets the Employer in that its company 
name and logo, along with its phone number, is affixed to the  trucks’ exteriors.  The 
Employer’s  fleet also advertises the names and/or company logos of the equipment 
and/or parts manufacturers that the Employer uses in the course of its business.  

8. The trucks in the Employer’s fleet are all stocked with parts that the Employer’s 
techs use to provide service. Having parts available on the trucks expedites service, a 
benefit to the Employer’s customers, which also directly benefits the Employer. The 
trucks also contain tools used by the techs to provide service.  Some of those tools are 
owned by the techs and some of the tools are owned by the Employer.  Having appro-
priate tools on the truck provides the Employer with the same benefit that having parts 
on the trucks does.



 9. As a general rule, techs are not allowed to use their trucks for personal 
errands.  Nonetheless, Claimant was never required to provide the Employer with in-
formation concerning the mileage used on his truck.  

 10. As with other techs, Claimant is  sometimes on call 24 hours a day.  Claim-
ant does not remember whether he was on call at the time of the accident at issue in 
this  case.  At times, even when Claimant is  not “on call,” Claimant has  been called in to 
perform service.  Having techs with fully stocked trucks on call benefits the Employer 
because there are times when other techs cannot get to jobs in a timely manner.

 11. Claimant was paid on an hourly basis and is  paid overtime.  To get paid, 
Claimant simply provided the Employer with a time sheet indicating the hours he worked 
that week.          
 
 12. As noted, the Employer’s techs keep their trucks around the clock. The 
Employer conceded that, when its techs drive directly home after their last service call, 
the Employer pays them until they reach home.  

 13. The Employer’s techs often drive directly to service calls, rather than to 
company headquarters, to start their day.  When the techs drive directly from home to a 
service call, the Employer pays them from the time they leave their homes.  In the event 
a tech drives to company headquarters before going out on a service call, the tech is 
ordinarily not paid until they leave company headquarters.
        
           14.      Fred Seymour, in general, agreed with Claimant’s description of the Em-
ployer’s  business and that Claimant’s testimony concerning the Employer’s business 
was credible.  At one point, Seymour stated that if an Employer serviceman drives back 
to company headquarters before driving home, the service technician is paid until he 
reaches company headquarters but is not paid for the time spent traveling from com-
pany headquarters to the service technician’s home.  Near the end of the hearing, the 
following colloquey occurred:

ALJ Felter: If they stop on the way home at [the Employer] to 
pick up a part for the next day and then go on home they will 
be paid until they get home, right? 

Fred Seymour: Yes. 
                       

Furthermore, Fred Seymour “clarified” that whether the tech was paid in such circum-
stances depended on whether the trip to [the Employer] was related to a specific job, 
otherwise it would be inappropriate to charge the customer.

Claimant, in turn, testified that whether they are paid under such circumstances de-
pends on whether they are driving back to company headquarters to pick up parts that 
they need to complete service calls the following day.  



 15. Employer drivers take the trucks home every night because, in relevant 
part, they can go directly from their homes to service calls in the morning. This benefits 
to the Employer’s customers, who can get service performed earlier than they otherwise 
would have.  This, in turn, benefits the Empl,oyer in a variety of ways.  First, the ALJ in-
fers and finds that this  saves wear and tear on the trucks.  Second, the ALJ infers and 
finds that Employer servicemen are able to complete more calls  on average when they 
can drive directly from home to their first call rather than first driving into work. These 
factors provide a direct economic benefit to the Employer.  The Employer gets more 
work out of its employees.

The December 14, 2006 Incident

 16. On December 14, 2006, after his last service call was complete, Claimant 
decided to drive to the Employer’s place of business before returning home for the eve-
ning.  As best as he can recall (with admittedly impaired memory and cognition), Claim-
ant believes that he had decided to return to the Employer’s office to pick up a printer.  
The insurance carrier had admitted this claim when they believed that Claimant was 
driving directly home at the time of the accident.  Respondents moved to withdraw their 
General Admission on this  claim only when they learned that Claimant had elected to 
return to the Employer’s premises after hours, first, before going home.  There was no 
evidence offered by Respondents to dispute the Claimant’s testimony that he decided to 
go to the Employer’s place of business to pick up a printer.  Claimant did not benefit in 
any way by stating that he detoured to the Employer’s place of business that evening, 
instead of omitting this  and simply indicating that he was going home after completing 
the offsite job.  It was this information that caused the insurance carrier to challenge 
compensability.  Under the circumstances, the Claimant’s statement to this  effect, which 
is  against his own interests, is inherently reliable and the ALJ finds that it is  more rea-
sonably probable than not that Claimant detoured to the Employer’s  place of business 
to pick up a printer for work-related purposes.  Either way, under the Employer’s  poli-
cies, the Claimant remained in the course and scope of employment at the time of the 
auto accident. 

17. Fred Seymour testified that if a service tech drove from home to the Em-
ployer’s  place of business in the morning, he was not paid for his travel  time.  Similarly, 
Seymour testified that if a service tech drove home from the Employers place of busi-
ness at the end of the day, he would not be paid for this travel time.  Seymour stated 
that the service tech would only be paid for his travel to or from home if it was reason-
able for such travel to be charged to the customer.   There is  no persuasive support in 
written policies for Seymour’s  exercise of discretion in this regard.  Seymour stated that 
Claimant would not have been paid for his  travel from the Employers place of business 
to his home.  Indeed, the ALJ finds  this self-serving statement of Seymour unsupported 
by the case law concerning course and scope of employment.  The ALJ infers and finds 
that Seymour’s testimony in this regard oversimplifies  the intricate course of Claimant’s 
travels on the night in question.  It is strained to simply posit that Claimant would not be 



paid for going home from the Employer’s office, when the Claimant would be paid when 
going home from an offsite job.  Even if the Claimant had attempted to deviate from his 
trip home (for which he would have been paid), he changed his  mind about going to the 
Employer’s  offiuce and continued on his way home, taking an alternate route to avoid a 
traffic jam on I-25. 

 18. Having made the decision, Claimant drove his service truck onto Sixth 
Avenue (“6th”) and then headed east to Interstate 25 (I-25).  He exited 6th onto I-25 and 
headed north.  Thereafter, Claimant exited I-25 onto Colfax Avenue (Colfax), heading 
east.  He then turned right onto Osage, and headed south.  The Employer’s  place of 
business is located at on Osage.  As Claimant was approaching the Employer’s place of 
business while traveling on Osage, he decided to go home, instead.  According to the 
Claimant, it was late, after normal business hours, and he was tired and didn’t feel like 
dealing with the alarm system.  He turned around and headed north on Osage to Col-
fax.  He turned left onto Colfax and headed west.  Rather than get back on I-25, where 
there was a traffic jam because it was rush hour, Claimant decided to take an alternate 
route home.  Thus, instead of getting back on I-25, he drove under the highway towards 
Federal Boulevard, where he intended to turn north to continue his journey home. He 
stated, using his best judgment, this  would be the quickest way for him to get home.  
Therefore, Claimant never entered the Employer’s headquarters.  Respondents offered 
no evidence to dispute the Claimant’s testimony in this regard.  Therefore, the Claim-
ant’s testimony in this regard is credible, persuasive and undisputed.

 19. If Claimant had not decided to go to the Employer’s place of business, af-
ter hours, to pick up a printer, it is more likely than not that he would have continued 
north on I-25 towards home and he would have passed the Colfax exit.   Had Claimant 
gotten back onto I-25 rather than heading under the interstate to Federal, Claimant 
would then have been driving the exact same path that he would otherwise have fol-
lowed to get home. 

 20. As Claimant was  approaching an intersection where the light was red, the 
lights from an oncoming vehicle were reflected by a crack in the windshield into Claim-
ant’s one “good” eye.  He was startled and blinded.  He ran into the back of another ve-
hicle.  There is no dispute that there was a crack in the windshield of the Employer serv-
ice truck that Claimant was driving at the time of the accident.  There was  no evidence 
that contradicted Claimant’s description of the automobile accident.  Claimant’s  testi-
mony concerning the accident and the event leading up to the accident is persuasive, 
credible and undisputed.  

 21. Claimant’s employment “contract” with the Employer mandated daily, off-
premises travel.  As noted above, the Employer hired the Claimant to set up a service 
department so that the Employer could make money by selling equipment and by pro-
viding service on the equipment it sells as  well as service on equipment that others sell.  
The benefits the Employer reaped from the Claimant’s mandated service and use of the 
work truck are many.  First, the Employer benefited by being able to provide service for 
the equipment it sells is, a selling point that increases its sales.  Second, the Employer 



charges for the services its  techs  provide.  The Employer makes money from the serv-
ice its  employees provide on equipment that others have sold. The Employer also 
makes money on the parts its service technicians must install or replace when they pro-
vide service to either group of customers.  Moreover, having techs  travel in the Em-
ployer’s  fleet of trucks expedites  service so that they can get to service calls  earlier, al-
lowing them to complete more calls a day and allowing customers to be serviced earlier 
in the day – and allowing them to stay later, as well. Additionally, having the techs drive 
trucks stocked with parts and tools  allows them to complete jobs without the onus of 
running back and forth to the Employer’s headquarters every time a part is needed.  
This, in turn, increases the number of calls that techs complete in a day.  This makes 
money for the Employer.  Moreover, as noted, the Employer’s fleet of service trucks – 
replete with signage identifying the Employer, the products it sells and providing a con-
tact telephone number – is a marketing tool... the trucks are traveling billboards, thus, a 
dual benefit is conferred on both the Employer and the employee.  Finally, having techs 
take the trucks home with them renders the techs available to complete calls at any time 
of day or night, regardless of whether those techs happen to be on call.   In short, there 
is  no question as to whether Claimant’s travel was contemplated by his employment 
contract and the travel, for all the reasons previously mentioned, not only conferred a 
“benefit” on the Employer, but was in fact an essential part of the Employer’s business.  
This  is  evidenced by the fact that the Employer pays its  employees while they drive their 
work trucks home.  Also, travel home from a worksite, in an Employer truck, was at the 
express or implied request of the Employer.  

Ultimate Fact 
           
           22.         The Claimant has proven, by a preponderance of the evidence, that it 
is  more reasonably probable than not that his injury of December 14, 2006 arose out of 
the course and scope of his employment for the Employer.  Therefore, the Claimant has 
proven, by a preponderance of the evidence that he sustained a compensable injury on 
December 14, 2006.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The fact finder should consider, among other things, the consistency 
or inconsistency of a witness’ testimony and/or actions; the reasonableness or unrea-
sonableness (probability or improbability) of a witness’ testimony and/or actions; the mo-
tives of a witness; whether the testimony has  been contradicted; and, bias, prejudice or 
interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 



3:16 (2005).  As found, the Claimant’s testimony was credible throughout and, in many 
instances, undisputed.  See, Annotation, Comment: Credibility of Witness Giving Un-
contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that 
the fact finder is not free to disregard un-contradicted testimony.

 b. Ordinarily, as a general proposition, employees who are injured while go-
ing to or coming from work are not entitled to workers’ compensation benefits for the in-
juries they sustain.  That proposition is known as  “the going to and coming from” rule 
and is well settled.  See, for example, Industrial Commission v. Nissen’s Estate, 84 
Colo. 19, 267 P. 791 (1928).  “Travel status”  – those traveling at the behest of the em-
ployer, for example – is an exception to the “going to” or “coming from” employment rule 
and employees  on travel status are entitled to compensation for injuries that occur while 
they are traveling if the travel is at the express or implied request of the employer,1 or if 
the travel confers a benefit on the employer beyond the sole fact of the employee’s  ar-
rival at work.2  As found, travel home from a worksite, in an Employer truck was at the 
express or implied request of the Employer and it conferred several benefits on the Em-
ployer. Nevertheless, an employee may sever the causal connection between employ-
ment and the trip if the employee is injured while on some purely personal errand: the 
theory being that the employee was no longer serving the employer’s interest at the par-
ticular time his or her injury occurred.   See, for example, Silver Engineering Works, Inc. 
v. Simmons, 180 Colo. 309, 505 P.2d 966 (1973) [employee on a prolonged business 
trip in Mexico drowned while on a weekend fishing and swimming trip].  Once the per-
sonal errand or deviation is completed, however, and the employee returns to the regu-
lar travel routine, continuous workers’ compensation coverage resumes.3 In the present 
case, Respondents argue that Claimant should not be compensated for his injury be-
cause, in effect, he stopped “working” when he headed to the Employer’s premises to 
pick up work equipment on the night of his injury.  Even under the “deviation” theory, 
Claimant started to go to the Employer’s office, changed his mind, and resumed going 
home from the worksite (for which he would be paid) in a company truck. 

 c. The ‘dual purpose” doctrine holds that an injury sustained while an em-
ployee is performing an act for the mutual benefit of the employer and the employee is 
usually compensable, even if performed off the employer’s  premesis on the employee’s 
personal time.  Berry’s Coffee Shop, Inc. v. Palomba, infra; Keystone International, Inc. 
v. Gale, 33 Colo. App. 216, 518 P.2d 296 (1973).  When the employee’s activity confers 
some benefit to the employer, it cannot be considered to be purely personal, it may 
considered incident to the employee’s work and “arising out of thecourse and scope of 
employment.  Deterts v. Times Publishing Co., 38 Colo. App. 48, 552 P.2d 1033 (1976); 
Berry’s Coffee Shop, Inc. v. Palomba, infra.  Also see Security State Bank of Sterlking v. 
Propst, 99 Colo. 67, 59 P.2d 798 (1936).  As found, the fact that Claimant drove the 
Employer’s  truck home, with the company logo on the truck, plus the fact that Claimant 
drove from home to worksites with his  equipment, conferred benefits  on the Employer, 
among other things, creating greater efficiency and saving the Employer money.  The 
ALJ concludes that driving the Employer vehicle to and from work, at least, conferred an 
equal benefit on the Employer herein.



 d. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury.  Sections 8-43-201 
and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. In-
dustrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).   A “preponderance of the 
evidence” is that quantum of evidence that makes a fact, or facts, more reasonably 
probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, 
Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002].   
Also see Ortiz  v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, the Claimant has 
sustained his  burden with respect to “arising out of the Course and scope of employ-
ment” and with respect to compensability.  As  found, he sustained an aggravation of his 
pre-existing sezure disorder in the compensable auto accident of December 14, 2006.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Respondents’ previously filed General Admission is deemed withdrawn, 
prospectively.

 B. Claimant sustained a compensable aggravation of his  pre-existing seizure 
disorder in the work-related auto accident of December 14, 2006.

 C. Any and all issues not determined herein are reserved for future decision.

DATED this______day of April 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-771-482

ISSUE

 The following issue was raised for consideration at hearing. 

I. Whether Claimant sustained a compensable injury on October 18, 2007?

PARTIES’ STIPULATIONS

The following stipulations were agreed upon by the parties should the claim be 
determined compensable:



1. Claimant’s average weekly wage is $558.97.

2. Temporary Total Disability benefits would be payable commencing September 29, 
2008 and continuing until terminated by law.

3. Medical benefits are authorized commencing on September 12, 2008 with Work-
well as the designated medical provider.

4. Claimant also stipulated at hearing that he is pursuing only a claim for a 
specific injury on October 18, 2007 and is  not alleging any other specific injury or onset 
of an occupational disease during his employment with the Employer.

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post hear-
ing position statements, the following Findings of Fact are entered.

1. Claimant was employed by the Employer beginning on December 4, 2006. 
Claimant alleged he was injured on October 18, 2007 while lifting a box onto his shoul-
der.

2. Claimant acknowledged that he did not report the alleged injury to anyone on Oc-
tober 18, 2007 and that he continued working his normal duties that day and the re-
mainder of October, November, and December 2007 without reporting any incident to 
the Employer. 

3. The Employer’s staff person who handles workers’ compensation matters testi-
fied that upon Claimant’s orientation in December 2006, he was provided with detailed 
instructions on how to report injuries to the Employer. A co-owner of the Employer 
credibly testified that the company had weekly safety meetings, which Claimant at-
tended, where procedures for reporting injuries were discussed as well as means of 
preventing injuries. 

4. Claimant was laid off due to a slowdown in work in January 2008. Claimant al-
leges he told the co-owner of the Employer and the Employer’s staff person who han-
dles workers’ compensation matters about the alleged October 18, 2007 injury at the 
time he was laid off in January.  Claimant maintains that the staff person who handles 
workers’ compensation matters refused to fill out an accident form because “she was 
out of forms.” During testimony, these employees were credible in their vehement denial 
of Claimant’s contention about communications to them in January 2008 concerning the 
alleged injury. 

5. On January 11, 2008, Claimant was evaluated by his family medical provider, Dr. 
Zachary Flake. In Dr. Flake’s report, Claimant was noted to have a one-month history of 



right shoulder pain that began as he was lifting a heavy box onto his right shoulder. 
There is no mention in Dr. Flake’s report of the injury having occurred at work. 

6. During testimony, Claimant acknowledged he was lifting boxes outside of work 
during this time period. On or about November 9, 2008, Claimant moved residences. 
Claimant testified that he personally packed his belongs, some in boxes, and moved all 
of his possessions between apartments in Loveland. Claimant testified that no one else 
helped him with the move. 

7. Claimant returned to work at the Employer, on or about January 21, 2008, 
roughly 3 weeks after the layoff. Claimant testified he continued to work normal job du-
ties and hours between his return to the Employer in January 2008 through August 
2008. Claimant testified he did not report the alleged injury of October 18, 2007 during 
this time period. 

8. Claimant returned to Dr. Flake on August 15, 2008 and reported eight months of 
pain following lifting a box at work. 

9. On or about September 1, 2008, Claimant reported the alleged October 18, 2007 
injury to the Employer. An accident investigation form was completed and the incident 
was reported to the Insurer. Claimant was provided medical care for the alleged incident 
through Dr. Margaret Irish at Workwell, one of the designated medical providers for the 
Employer.

10. Dr. Irish evaluated Claimant on September 18, 2008 and September 29, 2008. In 
the September 18, 2008 report, Claimant indicated the injury had occurred in Septem-
ber 2007, in the September 29, 2008 report, Claimant indicated the October 18, 2007 
date. Dr. Irish opined “I am not sure that I can prove that this is work related.”  Despite 
questions regarding compensability, Dr. Irish assigned work restrictions effective Sep-
tember 12, 2008. 

11. Claimant was laid off on September 29, 2008 due to a reduction in hours. The 
paperwork documenting the layoff was completed on September 30, 2008. Sev-
eral other employees were laid off at the same, or a similar time. Claimant has 
not returned to work for the Employer since September 29, 2008. 

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

Claimant bears  the burden of proving by a preponderance of the evidence he 
sustained a compensable injury, which arose out of and in the course and scope of his 
employment.  Section 8-41-301(1) C.R.S.; City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985). A preponderance of the evidence is that which leads the trier fact, after consider-



ing all of the evidence, that a fact is more probable than not. Page v. Clark, 592 P.2d 
792 (Colo. 1979).  Inconsistencies in a claimant’s  account of an injury or his actions 
thereafter can provide sufficient basis  to conclude the claimant has failed to carry his 
burden of proof. Under the Act, a compensable injury is one which “requires  medical 
treatment or causes a disability.” Section 8-41-301(1)(c) C.R.S.; See e.g., Rockwell In-
ternational v. Turnbull, 802 P.2d 1182 (Colo. App. 1990). Even where there is  an ac-
knowledged incident, which in this case there is not, this  incident does not necessarily 
create a “compensable injury” within the meaning of the Act. Graphman v. Amberwood 
Court Care Center, W.C. No. 4-621-138 (ICAO June 29, 2005).

Here, Claimant alleges a specific injury on October 18, 2007. Despite indicating 
he felt immediate pain at the time of the incident, Claimant failed to report the injury to 
his employer at the time of the incident or even within the weeks following. Claimant ac-
knowledged that he had access to his  supervisor on the date of the alleged incident yet 
said nothing about his shoulder. Testimony further established that Claimant had regular 
access to any number of the Respondents managers  and Claimant could have made a 
report of the injury at any time. Yet, claimant did not report the injury, did not request 
medical treatment, and continued to work at his  normal full duties for several months. 
The Employer’s witnesses were more credible than the Claimant and they testified that 
neither Claimant or his co-workers approached them to report and injury nor was it re-
ported that Claimant was having difficulty completing his essential job functions. 

 Accordingly, it is  concluded that Claimant failed to sustain his burden of proof to 
prove a compensable injury occurring on October 18, 2007.  Therefore the workers’ 
compensation claim is denied and dismissed.

ORDER

 It is therefore ordered that:

 Claimant’s claim be denied and dismissed

All matters not determined herein are reserved for future determination.

DATED: April 20, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-730-291



 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on April 7, 2009, in Denver, Colorado.  The hearing was 
digitally recorded (reference: 4/7/09, Courtroom 4, beginning at 2:45 PM, and ending at 
4:00 PM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s counsel, to be submitted electronically.  
The same was filed on April 15, 2009.  Respondents were given 3 working days thereaf-
ter within which to file objections.  No timely objections were filed. The ALJ has modified 
the proposed decision and, as modified, hereby issues the following decision.

ISSUES
 

The issues to be determined by this decision concern: (1) re-opening; (2) if re-
opened, the reasonable necessity and causal relatedness of the recommendation of 
John D. Papilion, M.D., for a repeat arthroscopy, synovectomy, and patellar chondro-
plasty of Claimant’s  right knee; and, (3) Claimant’s entitlement, if any, to temporary total 
disability (TTD) benefits from December 4, 2008, and continuing until terminated pursu-
ant to law.  

             

 FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. On April 30, 2007, while working for the Employer, Claimant suffered an industrial 
injury to his  right knee in the course and scope of his employment when he stepped on 
a pallet jack that slipped, twisting his right knee.  Claimant underwent treatment follow-
ing that injury with authorized treating physicians, Kirk Holmboe, D.O., at Concentra 
Medical Centers, and John D. Papilion, M.D., at Advanced Orthopedic and Sports Medi-
cine Specialists, P.C.

2. On February 7, 2008, Dr. Holmboe released the Claimant at maximum medical 
improvement (MMI).  In Dr. Holmboe’s report of February 7, 2008, placing Claimant at 
MMI, he states:

Patient is seen today for purpose of calculation of impair-
ment rating and case closure.  The patient was originally in-
jured at work on 04/30/2007.  He was walking and tripped 
over a pallet, twisted his right leg.  He was evaluated the 
same day and was diagnosed with a knee sprain and given 
a brace.  X-rays were negative.  Because of ongoing pain he 
was sent for orthopedic evaluation and saw Dr. Mark Failin-



ger.  The patient underwent a course of therapy.  He had an 
MRI that showed there was some patellar facet changes.  
No other structural damage was noted.  He also had a CAT 
scan to rule out any loose bodies, of which he had none.

The patient wanted a second opinion and was sent to Dr. 
John Papilion who felt that his symptoms were due to a 
probable symptomatic lateral plica and he recommended ar-
throscopic surgery.  The patient underwent surgery in late 
September and began physical therapy.  He progressed after 
the surgery had been done and was having fewer symptoms 
and increasing strength.  The patient was eventually re-
leased by Dr. Papilion and is currently ready for release from 
care.  Patient does note significant improvement.  The pa-
tient does still have some minor pain in the left antero-
lateral aspect of the knee (emphasis supplied).

3. On March 3, 2008, Respondents adopted Dr. Holmboe’s impairment rating of 
12% right lower extremity (RLE) and filed a Final Admission of Liability (FAL).  Thereaf-
ter, Claimant objected to the March 3, 2008 FAL, but did not pursue a Division of Labor 
Independent Medical Evaluation (DIME).  The FAL,among other things, admitted an av-
erage weekly wage (AWW) of $616.82, which yields a TTD rate of $411.21 per week.  

4. Thereafter, Claimant’s right knee swelled on two occasions prior to December 3, 
2008, and on each occasion Dr. Papilion removed fluid from the knee.

5. On December 3, 2008, Claimant returned to Dr. Holmboe who made an assess-
ment of: 

Patient is seen today for purpose of a one-time evaluation 
regarding his right knee.  The patient had originally injured 
his knee in April 2007.  He underwent arthroscopic surgery 
and was ultimately released from care on 02/07/2008.  The 
patient had his knee drained on the last day he visited with 
Dr. Papilion.  He underwent an Impairment assessment on 
the 7th of February and was released at MMI at that point.  
The patient states that since then he has continued to have 
intermittent difficulties with his knee, particularly swelling.  He 
will have episodes of increasing and decreasing swelling.  
He has actually visited with Dr. Papilion on 2 occasions 
since his release from draining his knee (emphasis sup-
plied).  The most recent episode occurred on 11/20/2008.  
The patient complains of a pressure sensation on the medial 
and lateral aspects of the knee.  He has some intermittent 
sharp pains in the anterolateral aspect of the knee and 
he notes some grinding with movement (emphasis sup-



plied).  The patient has been exercising with Bali’s.  He takes 
ibuprofen periodically 400 mg 2 or 3 times a day.  He does 
not find this particularly helpful.  The patient is not working 
for PG Exhibits.  He has been going to school.  His health 
has not changed.  He has not reinjured the knee.

6. On December 3, 2008, Dr. Holmboe concluded that:

Status post arthroscopic partial meniscectomy and excision of lat-
eral plica with synovitis.

PLAN:  The patient continues to have inflammation of the 
knee for unclear reasons at this point.  I would like him to 
have his case reopened so that he can consult with Dr. 
Papilion and see what other treatment options would be 
recommended.  I did provide him today with etodolac 400 
mg tablets to take 1 b.i.d. and suggested continued ice ap-
plication.

7. Although Dr. Holmboe made the recommendation that Claimant’s case be re-
opened, and indicated to Claimant that he should have etodolac 400 mg tablets  to take 
one at bed time and ice to address the knee problems, he made no recommendation on 
whether Claimant should be restricted or not.  The ALJ infers and finds that Dr. Holmboe 
was causally relating the change in condition and recommendation of reopening to the 
original, admitted injury. Also, Dr. Holmboe was more familiar than Dr. Brodie with 
Claimant’s case. The ALJ finds Dr. Holmboe’s opinion in this regard credible and it sup-
ports a change of condition warranting re-opening.

8. Following Dr. Holmboe’s examination of December 3, 2008, Claimant was re-
ferred out to the original surgeon, Dr. Papilion.  Dr. Papilion states in the first paragraph 
of his December 18, 2008, report:

I saw the patient in follow-up today.  He is actually well 
known to me from a previous arthroscopy patellar chondro-
plasty and lateral release for a work-related injury of 04/30/
2007.  He was actually placed at MMI.  I have seen him back 
2 separate times in my private office because of recurrent 
intermittent swelling in his right knee.  He was initially re-
leased on 02/07/2008.

9. On the December 18, 2008, Dr. Papilion’s assessment was:

Persistent and recurrent effusions (emphasis supplied), 
status post arthroscopic patellar chondroplasty and lateral 
release, right knee.



RECOMMENDATIONS: I would like to get magnetic reso-
nance imaging on the patient’s knee to assess his patellar 
tracking and chondral surface.  We may consider hyaluronic 
acid injections with Synvisc.

The ALJ infers and finds that Dr. Papilion, the treating surgeon, was causally relating 
Claimant’s change in condition to the original, admitted injury.  Dr. Papilion is credible in 
this  regard.  Dr. Papilion was more familiar than Dr. Brodie with Claimant’s  case.  Dr. 
Pepilion’s opinion supports a change in condition warranting re-opening.

10. On December 18, 2008, Dr. Papilion stated in his office notes that Claimant was 
released at “regular duty,” however, on the “Physician Activity Status Report Sheet” he 
provided that same day that Claimant was under “Restrictions of Primary Care Physi-
cian - Returning for follow-up visit.”  

11. On December 19, 2008, a day after meeting with Dr. Papilion, Claimant again 
met with Dr. Holmboe.   At that visit, Dr. Holmboe wrote that Claimant’s  “anticipated date 
of MMI was January 19/2009” and placed Claimant on restrictions of “no prolonged 
standing and/or walking longer than tolerated.”   This  supports a changed condition and 
re-opening. 

12. Claimant again saw Dr. Holmboe on January 19, 2009.  At that visit Dr. Holm-
boe’s medical records reflect:

I do have a memo from the referral office stating that no fur-
ther treatment will be authorized at this point.  I have in-
formed the patient of this.

At this visit,  Dr. Holmboe released the Claimant to a regular duty.  

13. Thereafter, on February 25, 2009, Claimant saw Dr. Papilion.  Dr. Pepilion states 
that Claimant has:

[O]nce again had recurrence of his effusion in his right 
knee, and when this does occur, he has increased pain 
in his limbs and has difficulty with ambulation (emphasis 
supplied).

*   *   *
He is obviously getting recurrent effusions either from irrita-
tion from chondral fragments sloughing off and/or synovitis.  
Nonetheless, he has had three aspirations and steroid injec-
tions, and his effusion has probably recurred.  At this point, 
I would recommend proceeding with an exam under an-
esthesia, repeat arthroscopy, synovectomy, and patellar 
chondroplasty (emphasis supplied).  He is interested in 



pursuing this.  We have had a thorough discussion regarding 
the risks and benefits.  His questions were answered.  We 
will set up this as an outpatient.  We will await authorization.  
I will see him back for consent signing.  His work restric-
tions should limit kneeling and squatting (emphasis sup-
plied).

14. Claimant’s need for surgery is reasonably necessary, and a natural progression 
of his  original admitted industrial injury to his  right knee on April 30, 2007, which wors-
ened after his  placement at MMI on February 7, 2008.  All treatment has addressed the 
left anterolateral aspect of the knee which was symptomatic at MMI and which condition 
has deteriorated.

15. Respondents retained the services of Matthew Brodie, M.D., to perform an inde-
pendent medical examination (IME).  Dr. Brodie concludes that Claimant’s medical prob-
lems are a new injury and that Claimant “became disabled, relative to his disability 
status at MMI, at about 9 months post-MMI (which would place the beginning of disabil-
ity in November 2008).”  The ALJ finds that the opinions of Drs. Homboe and Papilion 
outweigh Dr. Brodie’s opinion with respect to the causal relatedness of Claimant’s 
change in condition and need for the treatment recommended by Dr. Papilion.

16.  There is confusion between the authorized treating physicians  as to whether 
Claimant was or was not on restrictions after December 3, 2008, because different phy-
sicians at different times have placed him on restrictions and, yet, Claimant’s  symptoms 
have remained consistently disabling since December 3, 2008.  Matthew Brodie, M.D., 
Respondents’ Independent Medical Examiner (IME) clarifies this  with his opinion that 
Claimant has continued to be disabled at least since December 3, 2008.  The ALJ finds 
Dr. Brodie’s opinion concerning disability persuasive and credible.

17. Dr. Brodie’s statement supports  the December 19, 2009, finding of authorized 
treating physician, Dr. Holmboe and the February 25, 2009, finding of authorized treat-
ing physician, Dr. Papilion, placing Claimant under restrictions and finding that when 
Claimant’s knee swells he has difficulty with ambulation.  Dr. Brodie is not a treating 
physician, however, the ALJ places considerable weight on Dr. Brodie’s disability state-
ment to support an award of TTD benefits, and finds that his statement with regard to 
disability clarifies the multiple opinions authored by the authorized treating physicians.   
The ALJ, however, resolves  the conflict in the causality opinions in favor of Drs. Holm-
boe and Papilion, the treating physicians, and against Dr. Brodie, the Respondents’ IME 
examiner.

 18. Claimant has not worked or earned wages since December 8, 2008.  He is 
under medical restrictions  and he has not been declared at MMI after his change of 
condition.  Also, his testimony that he has not worked since at least December 3, 2008 
is  undisputed and credible.  Therefore, the Claimant has been temporarily and totally 



disabled since December 8, 2008.  The ALJ finds that the change in Claimant’s condi-
tion has caused a greater impact on his condition and disability.

19. Claimant has proven, by a preponderance of the evidence, that Claimant’s 
condition has  changed or worsened since he reached MMI, thus, warranting a reopen-
ing; that Dr. Papilion’s recommendation for a repeat arthroscopy, synovectomy and pa-
tellar chondroplasty of the right knee is causally related to the admitted injury and rea-
sonably necessary; and, that the Claimant has been temporarily and totally disabled 
since December 8, 2008.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, Drs. Homboe’s and Pepilion’s 
opinions on causality are more persuasive and credible than Dr. Brodie’s opinion in this 
regard because they have been more familiar with the Claimant’s case and they have 
been the Claimant’s treating physicians.  The ALJ, however, finds Dr. Brodie’s  opinion 
concerning the Claimant’s disability since at least December 3, 2008 more persuasive 
and credible because it clears up the confusion in Dr. Holmboe’s  and Papilion’s  contra-
dictory, multiple releases to return to work after the change in condition.  Also, as found, 
the Claimant’s undisputed testimony that he has not worked since at least December 3, 
2008 was credible.  See, Annotation, Comment: Credibility of Witness Giving Un-
contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that 
the fact finder is not free to disregard un-contradicted testimony.

b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 



2000).  A “preponderance of the evidence” is that quantum of evidence that makes a 
fact, or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 
Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hos-
ter v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Of-
fice (ICAO), March 20, 2002].   Also see Ortiz  v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  
As found, Claimant has sustained his burden with respect to reopening; additional 
medical benefits, as recommended by his treating physicians, after reopening; and, with 
respect to TTD benefits from December 4, 2008 and continuing.

c. Pursuant to Section 8-43-303(1), C.R.S. (2008), a claim may be re-opened 
based on a change of condition that occurs  after MMI.  See El Paso County Department 
of Social Services v. Donn, 865 P.2d 877 (Colo. App. 1993).  As found, Claimant under-
went a change of condition since he previously reached MMI on February 7, 2008.

d. It is proper to re-open a claim and award additional temporary disability benefits 
when a worsened medical condition has caused a greater impact on the Claimant’s 
temporary work capacity than existed at MMI.  See City of Colorado Springs v. ICAO, 
954 P.2d 637 (Colo. App. 1997).  As found, from the date of MMI Claimant’s medical and 
functional condition has worsened.  Based on this alone re-opening is warranted.  Fur-
ther, his restrictions have increased causing additional disability.  

e.  To be a compensable benefit, medical care and treatment must be caus-
ally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994); Snyder v. Industrial Claim Appeals Office, 
942 P.2d 1337 (Colo. App. 1997); Country Squire Kennels v. Tarshis, 899 P.2d 362 
(Colo. App. 1995).  As found, the medical treatment recommended by Drs. Holmboe 
and Papilion is  causally related to the change in Claimant’s condition since he previ-
ously reached MMI on February 7, 2008.  Also, medical treatment must be reasonably 
necessary to cure and relieve the effects of the industrial occupational disease.  Section 
8-42-101 (1) (a), C.R.S. (2008).  Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 
(1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). As 
found, all of the Claimant’s recommended medical care and treatment for his right knee, 
as reflected in the evidence, is reasonably necessary.        

f. The issue of whether medical treatment is  necessitated by a compensable 
aggravation or a worsening of the claimant’s pre-existing condition is  one of fact for 
resolution by the ALJ based upon the evidentiary record.  See Standard Metals Corp. v. 
Ball, 172 Colo. 510, 474 P.2d 622 (1970); F.R. Orr Construction v. Rinta, 717 P.2d 965 
(Colo. App. 1985).  A decision in this regard should be upheld if the ALJ’s  factual deter-
minations are supported by substantial evidence in the record.  Section 8-43-301(8), 
C.R.S. (2008).  An ALJ’s factual findings must be supported by substantial evidence in 
the record.  Brownson-Rausin v. Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. 
App. 2005).  Substantial evidence is “that quantum of probative evidence which a ra-
tional fact-finder would accept as adequate to support a conclusion, without regard to 
the existence of conflicting evidence.”  Metro Moving & Storage Co. v. Gussert, 914 P.2d 
411 (Colo. App. 1995).  As found, the ALJ resolved the conflicts in the evidence on the 



causality issue in favor of the treating physicians, and the temporary disability issue in 
favor of IME Dr. Brodie.  As found, Claimant’s need for surgery is reasonably necessary, 
and a natural progression of his original admitted industrial injury to his right knee on 
April 30, 2007, which worsened after his placement at MMI on February 7, 2008.  All 
treatment has addressed the left anterolateral aspect of the knee which was sympto-
matic at MMI and which condition has deteriorated.

g.  To establish entitlement to temporary disability benefits, Claimant must 
prove that the industrial injury, or occupational disease, has caused a “disability,” and 
that he suffered a wage loss that, “to some degree,” is the result of the industrial disabil-
ity.  § 8-42-103(1), C.R.S; PDM Molding, Inc. v. Stanburg, 898 P.2d 542, 546 (Colo. 
1995).  The term “disability,” as used in workers’ compensation cases, connotes two 
elements.  The first element is  “medical incapacity” evidenced by loss or reduction of 
bodily function.  There is no statutory requirement that a claimant present medical opin-
ion evidence from of an attending physician to establish his physical disability.  Lymburn 
v. Symbois Logic, 952 P.2d 831 (Colo. App. 1997).  Rather, a claimant’s testimony alone 
is  sufficient to establish a temporary “disability.” Id. As found, Dr. Brodie’s opinion estab-
lishes Claimant’s entitlement to TTD benefits from December 4, 2008 and continuing.
 
           h.        The second element is loss of wage earning capacity.  Culver v. Ace Elec-
tric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element of “disabil-
ity” may be evidenced by a complete or partial inability to work, or physical restrictions 
that preclude a claimant from securing employment. Once the prerequisites for tempo-
rary partial disability (TPD) and/or TTD are met (e.g., no release to return to full duty, 
MMI has not been reached, a temporary wage loss is occurring, and there is no actual 
return to work), TPD and/or TTD benefits  are designed to compensate for temporary 
wage loss. TTD benefits are designed to compensate for a 100% temporary wage loss.  
See Eastman Kodak Co. v. Industrial Commission, 725 P. 2d 107 (Colo. App. 1986); 
City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As found, Claimant has been 
experiencing a 100% temporary wage loss since December 4, 2008.  Also, he has been 
unable to return to his usual job due to the effects of his April 30, 2007 injury.  Conse-
quently, Claimant is “disabled” under Section 8-42-105, C.R.S. (2008), and he is entitled 
to TTD benefits  from that time forward.  Culver v. Ace Electric, supra; Hendricks v. Kee-
bler Company, W.C. No. 4-373-392 [Industrial Claim Appeals Office (ICAO), June 11, 
1999].

ORDER

IT IS, THEREFORE, ORDERED THAT:

A. Claimant’s claim in W.C. No. 4-730-291 is hereby re-opened.

B. Respondents shall pay the costs of implementing the recommendation of 
John D. Papilion, M.D., on February 25, 2009, for a repeat arthroscopy synovectomy 



and patellar chondroplasty of Claimant’s right knee, subject to the Division of Workers’ 
Compensation Medical Fee Schedule.

C. Respondents shall pay the Claimant temporary total disability benefits 
commencing December 4, 2008, at the admitted rate of $411.21 per week, or $58.74 
per day from December 4, 2008 through April 7, 2009, both dates inclusive, a total of 
124 days, in the aggregate amount of $7,284.29, which is  payable retroactively and 
forthwith.  From April 8, 2009 until terminated pursuant to law, Respondents shall con-
tinue to pay the Claimant temporary total disability benefits of $411.21 per week.  

D. Respondents shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts of compensation due and not paid when due. 

E. Any and all issues not determined herein are reserved for future decision.

DATED this______day of April 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-485-027  (Consolidated)

ISSUES

The issues to be determined by this decision are the following:  

Whether Claimant has proven by a preponderance of evidence that she suf-
fered compensable injuries with the Respondent-Employer in 2002 and 2006 
(or instead whether Claimant’s total body pain represents a non work-related 
pain/somatoform disorder).  

Whether Claimant has proven by a preponderance of evidence a worsening 
of her 2004 injury with regard to her admitted de Quervain’s tenosynovitis 
(and whether she is entitled to any additional medical care for the condition).  

Whether Claimant has proven by a preponderance of evidence a worsening 
of her 2000 injury with regard to her low back condition.

Whether Claimant has proven by a preponderance of the evidence that she 
incurred reimbursable medical expenses relating to travel.



FINDINGS OF FACT

1. Claimant works for the Respondent-Employer as a hair stylist.  She is happy 
working with the Respondent-Employer and enjoys her job. 

2. Claimant reported no problems with the Respondent-Employer despite her multi-
ple workers’ compensation claims.  Claimant continues to work for the Respondent-
Employer to date.  

3. Claimant admitted that she had multiple symptoms (consistent with a somatoform 
disorder) dating back to at least April of 1990.  These symptoms include the following: 
“Migraine headaches, nervousness, knots under left foot, ringing in ears.” Claimant also 
reported blurred vision and neck pain as well dating back to at least 1990. Claimant 
admitted that she continued to have these medical problems and symptoms on an on-
going basis.  
4. Claimant received consistent treatment from a chiropractor between 1990 and 
2000 for total body pain. The medical records from the chiropractor detail treatment for 
total body pain including the following: neck pain, low back pain, thoracic pain, head-
aches, hand pain, foot pain and shoulder symptoms.  Claimant continued to report this 
total body pain in the 8 to 10 years leading up to the first alleged work injury.     

5. Claimant never alleged during the time of this treatment that this total body pain 
was work-related.  Instead, Claimant reported these symptoms for almost 8 to 10 years 
before alleging a work-related injury against the Respondent-Employer.
6. Claimant reported her ongoing total body pain as a possible work-related occu-
pational disease culminating in approximately September of 1998.  Specifically, Claim-
ant presented with the following presentation of total body symptoms:

[Claimant] is a 38-year-old employee of  [Respondent-Employer], who complains 
of spasms when cutting hair, sweeping hair, cleaning combs, pain in her neck, 
back, feet, shoulders, and hands when she is cutting hair, as well as headaches, 
dizzy spells, and pain at the sides of her hands with numbness in the arms, pain 
when she turns her head to the left, and sharp pain in the middle back and the 
lower back, and the feet hurt on the bottom always.  They are popping, feel tight.  
Her feet hurt on the sides sometimes, and her shoulders feel real tight.

7. Claimant also reported pressure in the back of her head, which her eye doctor 
apparently told her was due to her diet. 
8. Dr. Ruth Light examined Claimant on January 14, 1999 for this alleged occupa-
tional disease and opined that this total body pain was clearly not work-related, com-
menting:

This  patient with wide-spread myalgias  had the onset of pain in mid Sep-
tember.  She reports absolutely no change in her work pace, work site, 
work techniques in the job she had been performing . . ..  Myalgias spare 
no portion of the body affecting the trunk, the entire back, and upper and 
lower extremities.  This is not the pattern of a discrete injury but the pat-
tern of a systemic disease.. . .. It is not work-related.  She needs to go to 



her primary care physician for evaluation and treatment.  I can only pro-
pose some of the diagnoses which need to be investigated, such as, thy-
roid disease, renal disease and other systemic problems.

9. Claimant never litigated this injury date. 
10. Claimant is taking Synthroid for thyroid disease. Specifically, the following history 
regarding this condition is contained in the medical records:

[Claimant] has a history of hypothyroidism which does increase the prob-
ability of a neural abnormality.  She has recently gone up on her Synthroid 
dose.  This is probably contributing [to her condition.]

11. Claimant again reported that her longstanding total body pain was work-related 
as a result of an alleged occupational disease culminating on September 23, 2000.  At-
lantic Mutual was the insurance company on the risk as of the date of this alleged work 
injury.
12. Respondent-Insurer-Atlantic referred Claimant for medical treatment with Dr. 
Sparr.  During the first examination with Dr. Sparr on October 25, 2000, Claimant re-
ported pain in her back, both feet, both shoulders and hands.  She also detailed neck 
pain, headaches and pain in her upper extremities. 
13. Claimant continued to report total body pain on an ongoing basis with this alleged 
work injury.  Dr. Sparr ultimately released Claimant to MMI on March 21, 2001 with a 0% 
PPD rating.  Dr. Sparr recommended further medical treatment and prescription medica-
tions as a result of the alleged work injury.
14. Atlantic Mutual filed a final admission of liability on August 30, 2001.  The admis-
sion admitted to the 0% PPD rating provided by Dr. Sparr. 
15. Claimant continued to treat with Dr. Sparr for total body pain from October 25, 
2000 through November 3, 2006. 
16. Claimant failed to report any significant improvement in her symptoms despite 
this longstanding medical treatment and a reduction of her hours at work.  Claimant 
went from working 40 hours per week down to approximately 25 hours per week.  

17. Claimant continued to report total body pain and alleged multiple occupational 
disease claims on the following dates: July 10, 2002; July 7, 2004; and July 1, 2006. 
18. Hartford Insurance Company of the Midwest was the insurer on the risk for these 
alleged injury dates.  Respondents filed notices of contest on the 2002 and 2006 inju-
ries.  These claims were denied because Claimant was simply presenting the same total 
body pain that had been present at least dating back to 1990. 
19. Respondents denied all components of a total body claim for the 2004 injury as 
well.  Respondents did, however, admit to a minor left de Quervain’s tenosynovitis of the 
thumb and wrist.  
20. Dr. Sparr ultimately placed Claimant at MMI for this limited thumb and wrist con-
dition on May 31, 2006 with a 0% rating. Respondents subsequently filed a final admis-
sion of liability for this limited thumb condition on June 13, 2006.  Claimant did not file 
an objection to this final admission of liability.      
21. Respondents continued to deny any responsibility for Claimant’s ongoing total 
body pain.  



22. Respondents denied any responsibility for ongoing care for Claimant’s total body 
pain.  Claimant admitted that she has not been examined for her total body pain in over 
two years at the time of the hearing.   
23. Claimant indicated at the hearing that she was attempting to reopen her admitted 
2004 claim related to her left-sided de Quervain’s tenosynovitis based on a worsening 
of condition.  At the hearing, however, Claimant directly admitted that her condition had 
not worsened.
24. Claimant admitted that her symptoms in her left wrist and thumb rated as a 2.5 
on a 0 to10-point scale at the time she was placed at MMI for her 2004 injury.  Claimant 
admitted that her symptoms in her left wrist and thumb continued to currently rate as a 
2.5 on a 0 to 10 scale at the time of the hearing.    
25. Claimant admitted that her symptoms in her left wrist and thumb had not wors-
ened.  Specifically, she rated the current pain levels as the same as the pain levels she 
had when placed at MMI for the condition.   

26. Dr. Brodie opined that Claimant did not require any additional medical care for 
her left wrist and thumb condition.  Claimant failed to produce sufficient medical evi-
dence or opinions to refute Dr. Brodie’s opinion.  

27. Claimant also requested to reopen her 2000 claim based on a worsening of con-
dition with regard to her low back.  At the hearing, however, Claimant directly admitted 
that her condition had not worsened. 

28. Specifically, Claimant admitted that her symptoms in her low back rated as a 7.5 
on a 0 to10-point scale at the time she was placed at MMI for her 2000 injury.  On spe-
cific and direct questioning from her own attorney, Claimant admitted that her symptoms 
in her low back continued to currently rate as a 7.5 on a 0 to 10 scale at the time of the 
hearing.    

29. Claimant admitted to her own attorney, therefore, that her symptoms in her low 
back had not worsened.  Specifically, she rated the current pain levels as the same as 
the pain levels she had when placed at MMI for the condition.   

30. Claimant Admits Symptoms Related to Stress and Tightness Through Her Shoul-
ders, Neck and Jaw

31. Claimant admitted that her jaw pain results from stress and tightness through her 
shoulders, neck and into her jaw.  Specifically, Claimant admitted that her symptoms 
seemed to worsen with tightness and stress.  

32. These symptoms would reportedly start in the shoulders and neck and cause 
headaches and ultimately jaw pain.  Claimant alleged that her jaw pain was work-
related due to this stress.  

33. Dr. Brodie is an occupational medicine expert, who first examined Claimant on 
December 8, 2004.  Dr. Brodie initially gave Claimant the benefit of the doubt and diag-



nosed the possibility of multiple medical conditions related to Claimant’s total body pain.  
Dr. Brodie also opined that Claimant had left de Quervain’s tenosynovitis.  As stated 
previously, respondents filed an admission to the alleged injury in 2004 based on this de 
Quervain’s diagnosis.  

34. Dr. Brodie examined Claimant again on November 12, 2007.  At the time of this 
second evaluation, Claimant reported worsening symptoms in the following body parts: 
low back; neck; thoracic spine; shoulders; jaw (TMJ syndrome); bilateral ear pain; ring-
ing in her ears; clicking in her jaw; headaches; hands and wrists and symptoms in her 
feet and toes. As a result, Claimant presented again with total body pain (the same type 
of pain she had been reporting dating back to at least 1990).   

35. Dr. Brodie noted that Claimant presented with “multiquadrant global pain, vari-
able presentation in terms of timing and pain.” Dr. Brodie believed that Claimant’s pres-
entation of pain was non-organic.  

36. Dr. Brodie also opined that Claimant had a “symptom mismatch.”  Dr. Brodie 
opined that Claimant did not have any significant objective symptoms to justify her 
physical complaints of pain:  

. . . that last explanation is the most consistent explanation 
for [Claimant] in that her symptoms aren’t correlated or cor-
roborated by any objective disease that can be clinically di-
agnosed or measured in any way.

37. Dr. Brodie opined that there is no medical literature to support the finding that 
Claimant suffered an overuse injury to her back, neck, jaw and shoulders as a result of 
cutting hair.  Dr. Brodie first explained that Claimant’s job duties were not the type to 
cause an occupational disease:

So the idea of good control in this case means that via her 
ability to self-modulate her body positioning during haircut-
ting activities; shifting weight from one leg to another, taking 
micro breaks, lower her arms, raising her arms, less reach-
ing, more reaching, change in the position of the person get-
ting the haircut in this case, all of those control factors are 
substantial in terms of lower risk for developing occupational 
disease..  . So she is actually at lower relative risk to the 
population that might be considered at risk, which would put 
her at equal relative risk and, therefore, at no relative risk for 
occupational disease for her specific job.

38. Dr. Brodie also explained in detail that there was no known medical literature or 
studies to support the existence of an occupational disease as alleged by Claimant. 



39. Dr. Brodie subsequently concluded that Claimant had a non work-related pain or 
somatoform disorder to account for her symptoms:

The multi-quadrant, global, whole-body pain presentation 
with symptom mismatch, as I described earlier, without ob-
jective findings fits very nicely into how Dr. Moe has as-
sessed this patient in terms of pain disorder and psychiatri-
cally non-work-related etiology to her pain complaints.

40. Dr. Brodie did confirm that the only condition that he thought may be work-related 
was the left-sided de Quervain’s tenosynovitis. However, Dr. Brodie opined that Claim-
ant received the proper treatment for this condition prior to the claim closing and did not 
require any additional care for this injury. 

41. Dr. Brodie also opined that Claimant had multiple predisposing factors for carpal 
tunnel syndrome including her hypothyroidism, age and her gender.  Dr. Brodie agreed 
with Dr. Macaulay that Claimant’s alleged mild carpal tunnel syndrome is not work-
related.  Specifically, Dr. Brodie provided the following opinions on this issue:

There are, again, using the word component analysis to look for – or to 
analyze risk factors that would include awkward wrist posture or forceful, 
sustained grip and pinch, vibration, cold exposure, repetition – slightly 
lower in terms of risk but it’s still listed as a risk factor – those parameters 
are not really present in [Claimant’s] haircutting activities.  

And then when you couple that with the endocrine disorder, the hypothy-
roidism, which we know predisposes her to carpal tunnel syndrome as 
well as tendinopathies, and the then the advancing age with the female 
gender, though it becomes less – substantially less than 50 percent prob-
able that she acquired carpal tunnel syndrome or, in this case, the median 
mononeuropathy from her haircutting, one crucial thing to qualify here is 
that carpal tunnel syndrome is a constellation of symptoms that also is  not 
consistent with how she presented.

She – she presents with pain in her arms, necks, and shoulders.  That is 
not characteristic of carpal tunnel syndrome.  Carpal tunnel syndrome is  a 
constellation of pain, numbness, and tingling in the hands or wrist primarily 
at night, sometimes during activities.  That isn’t how [Claimnant] presents.  
So technically she shouldn’t be diagnosed with carpal tunnel syndrome.  
She can only be – it can only be stated that the nerve connection study 
shows a mild sensory neuropathy of the median nerve, which by itself is 
highly consistent with simply one disorder, hypothyroidism.

42. Dr. Brodie concluded in his deposition that Claimant has a pain or somatoform 
disorder that is not work-related.  Claimant presented with alleged physical symptoms 



that were actually being caused by an underlying non work-related psychological condi-
tion.  This diagnosis was further confirmed by Claimant’s total body pain without any 
significant objective findings.  

43. Dr. Brodie reached his diagnosis and conclusions before Dr. Moe had performed 
his examination of Claimant. Dr. Brodie reached the pain or somatoform disorder inde-
pendently even before Dr. Moe had an opportunity to examine Claimant.    

44. Dr. Moe is a psychiatrist that examined and evaluated Claimant on February 28, 
2008.  

45. Dr. Moe had not reviewed Dr. Brodie’s second IME report at the time of his 
evaluation.  Specifically, Dr. Moe was not aware of Dr. Brodie’s report until immediately 
prior to a recent hearing date.  Dr. Moe was unaware that Dr. Brodie had already diag-
nosed Claimant with a pain/somatoform disorder at the time of his evaluation.   

46. Dr. Moe also diagnosed Claimant with a pain/somatoform disorder.  Dr. Moe 
opined that while Claimant’s physical symptoms appear real to her, they were actually 
caused completely by an underlying non work-related psychological disorder.  It was 
noted by Dr. Moe that the multiple findings below proved the diagnosis of a pain/
somatoform disorder. 

47. Claimant again presented with total body pain at the time of her examination by 
Dr. Moe.  Specifically, Claimant presented with the following complaints at the time of 
the evaluation: low back pain, shoulder pain, neck pain, headaches, upper extremity 
pain, jaw symptoms, problems with her legs and dizziness.  Dr. Moe testified that this 
presentation of symptoms is completely consistent with a pain/somatoform disorder.   

48. Dr. Moe noted that Claimant had disparate and inconsistent symptoms without 
any discrete injury or objective findings: “In the specific case of Ms. Padilla, recurrent, 
but often quite disparate, physical complaints have emerged over the years in the ab-
sence of an identified acute injury and the in the absence of explanatory physical find-
ings . . ..” 

49. Dr. Moe further detailed the fact that Claimant’s symptoms were diffuse and var-
ied: “In reviewing the complaints that at any time have been the focus of treatment, it is 
seen that they have a) been quite diffuse; and b) varied considerably without explana-
tion over the years.” Dr. Moe noted that these diffuse and varied symptoms are also 
consistent with a pain/somatoform disorder.  

50. Dr. Moe also clarified that Claimant’s job duties were not consistent with the de-
velopment of an occupational disease:

Her typical duties cannot be said to exceed what a large 
percentage of the working population faces daily.  Moreover, 
her job would be expected to avail her to position changes, 



brief breaks, and a sense of control (in contrast to perform-
ing the same task for hours on end), all of which would re-
tard, rather than promote the development of an overuse 
condition.

51. Claimant’s symptoms never improved with medical treatment.  

52. Dr. Moe also noted that Claimant’s symptoms were more consistent with a sym-
bolic than a physical cause. 

53. Dr. Moe ultimately explained Claimant’s pain/somatoform disorder in detail as fol-
lows:

My intent, in summarizing the data above, is not to suggest that [Claim-
ant’s] symptoms are dissimulated.  Though I do not believe her complaints 
are equivalent to those generated by demonstrable tissue damage, they 
are “real,” insofar they do cause her suffering.  I do not believe that she is 
making claims that she does not believe – the symptoms as reported re-
flect her subjective reality.  At the same time, the condition reflected in the 
data summarized above is different from the effects of a work injury.  The 
pathology is  not likely localized to the end organs identified by the patient 
to be the source of her pain.  Instead, the disorder is in the brain – in the 
experiencing of physical sensation, in the subjective assessment of their 
severity and meaning, and in the myriad non-physical factors that influ-
ence a patient’s  experience and reporting of symptoms.  Thus is Pain Dis-
order, a condition not caused by injury or exposure to physical influences.

54. Dr. Moe summarized by noting that all of Claimant’s symptoms and the evidence 
on this case pointed to only one conclusion: that is, that Claimant has a pain/
somatoform disorder.  Dr. Moe opined that this could be the only diagnosis that could 
explain Claimant’s diffuse and global pain without any significant objective findings.    

55. Dr. Macaulay performed an IME with regard to Claimant’s reported upper extrem-
ity symptoms on or about September 16, 2008.  

56. In his report, Dr. Macaulay noted that Claimant’s symptoms were inconsistent 
with the diagnosis of carpal tunnel syndrome.   Dr. Macaulay also opined that Claimant’s 
job duties were not consistent with causing this diagnosis.   Finally, Dr. Macaulay noted 
that Claimant instead had findings consistent with her underlying thyroid disease.  Dr. 
Macaulay agreed with Dr. Moe and Dr. Brodie that Claimant had not suffered a work-
related condition and had a non work-related “pain disorder.” 

57. Dr. Macaulay’s opinions were consistent with the opinions of Dr. Brodie on this 
condition.  Specifically, Dr. Brodie also opined that Claimant’s hand symptoms did not 



constitute carpal tunnel syndrome and instead were simply caused by the underlying 
thyroid disease.  
58. Claimant has established by a preponderance of the evidence that she incurred 
$276.00 in expenses related to her independent medical evaluations requested by 
Respondent-Insurer Hartford.  Respondent-Insurer Hartford shall pay Claimant said 
amount.
59. Claimant has failed to establish by a preponderance of the credible evidence that 
her claim in WC 4-485-027, with a date of injury of September 23, 2000, should be re-
opened because of a worsening of her condition.
60. Claimant has failed to establish by a preponderance of the credible evidence that 
her claim in WC 4-631-428, with a date of injury of October 9, 2004, should be re-
opened because of a worsening of her condition.
61. Claimant has failed to establish by a preponderance of the credible evidence that 
she suffered a work-related injury in her claim in WC 4-653-840, with a date of injury of 
July 10, 2002.
62. Claimant has failed to establish by a preponderance of the credible evidence that 
she suffered a work-related injury in her claim in WC 4-620-287, with a date of injury of 
July 7, 2004.
63. Claimant has failed to establish by a preponderance of the credible evidence that 
she suffered a work-related injury in her claim in WC 4-690-768, with a date of injury of 
July 1, 2006.
64. Claimant has failed to establish by a preponderance of the credible evidence that 
she suffers from an occupational disease related to her whole body pain symptoms.

65. Respondent-Insurer-Hartford required the Claimant attend several IMEs.  Claim-
ant attended each IME as required.  Claimant provided her own transportation to each 
IME.  Claimant requested reimbursement for the incidental mileage expense. 
Respondent-Insurer-Hartford reimbursed the Claimant for some but not all expenses.  
The non-reimbursed expenses arose out of the IMEs conducted by Drs. Macaulay (916/
08, 224 miles), Moe (2/28/08, 228 miles) and Brodie (11/12/07, 238 miles).  The Claim-
ant is entitled to $276.00 (690 miles at .40 per mile) for the non-reimbursed expenses.    
 

CONCLUSIONS OF LAW

An injured worker has the burden of proof, by a preponderance of the evidence, 
of establishing the compensability of an industrial injury and entitlement to benefits. 
Sections 8-43-201 and 8-43-210 C.R.S. (2006). See City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); Lutz  v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000). A “prepon-
derance of the evidence” is that quantum of evidence that makes a fact or facts, more 
reasonably probable than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1977).  

In order to prove the industrial injury was the proximate cause of the need for 
medical treatment and disability benefits  Claimant must prove a causal nexus between 
the claimed disability and the work-related injury.  Singleton v. Kenya Corp., 961 P.2d 



571 (Colo. App. 1998).  A pre-existing disease or susceptibility to injury does not dis-
qualify a claim if the employment aggravates, accelerates, or combines with the pre-
existing disease or infirmity to produce disability and the need for medical treatment.  
Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  The question of whether the 
Claimant met the burden of proof to establish a compensable injury is one of fact for de-
termination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).  

The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of the Claimant nor in favor of the rights  of respondents. C.R.S § 8-
43-201.  

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201. 

The ALJ's factual findings concern only evidence and inferences found to be dis-
positive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

As determined above, the Claimant failed to prove it is more probably true than 
not that she sustained a compensable injury arising out of and in the course of his em-
ployment with the Respondent-Employer.  

As determined above, the Claimant failed to prove it is more probably true than 
not that her condition has worsened.  

The ALJ makes the conclusions above based upon Claimant’s testimony, the tes-
timony of the lay and medical witnesses, the medical histories provided to medical per-
sonnel by the Claimant, and the totality of circumstances.

Claimant has established by a preponderance of the evidence that she incurred 
$276.00 in expenses related to her independent medical evaluations requested by 
Respondent-Insurer-Hartford.  Respondent-Insurer-Hartford shall pay Claimant said 
amount.

ORDER

 It is therefore ordered that:



Claimant has established by a preponderance of the evidence that she in-
curred $276.00 in expenses related to her independent medical evaluations 
requested by Respondent-Insurer Hartford.  Respondent-Insurer Hartford 
shall pay Claimant said amount.

With the exception of the $276.00 in expenses in paragraph 4 above, Claim-
ant’s claims for benefits  under the Workers’ Compensation Act of Colorado 
are denied and dismissed.

Respondent-Insurer-Hartford shall pay statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due.

Any and all issues not determined herein are reserved for future decision.

DATE: April 21, 2009
/s/ original signed by:

Donald E. Walsh

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-486-447

ISSUES

The issues to be determined are authorized medical care providers and whether 
a prescription for a narcotic medication is reasonably needed to relieve Claimant from 
the effects of the compensable injury. 

FINDINGS OF FACT

1. Ellen Price, D.O., is an authorized medical care provider on this claim.  
2. Dr. Price, in the normal course of care for this injury, referred Claimant to Richard 
Stieg, M.D., and Centennial Rehabilitation Associates.  At Centennial Rehabilitation As-
sociates Claimant was treated by Dr. Boyd and Ms. Ouellette, in addition to Dr. Stieg
3. Dr. Price, in the normal course of care for this injury, referred Claimant to Dr. 
Kleinman.  
4. Bradley D. Vilims, M.D., in his report of January 8, 2009, stated that Claimant 
was “a patient well known to me.” Dr. Vilims is an authorized provider.
5. Claimant testified that all her doctors sent their notes to Dr. Wolkov, her family 
physician, so he would be aware of the treatment Claimant had been receiving. 
6. On April 24, 2008, Dr. Stieg, at Centennial Rehabilitation Associates, examined 
Claimant.  Dr. Stieg noted that Claimant had a physical dependency on opioid analge-
sics



7. On September 18, 2008, Dr. Vilims noted that Claimant has been managed on a 
chronic opioid program and that she came in for “an appropriately timed medication re-
fill.” 
8. On October 2, 2008, Claimant was examined by Dr. Kleinman, a psychiatrist, 
who also reviewed Claimant’s medical records. He noted that Claimant continued to be 
on substantial doses of pain medication that had not been effective in controlling her 
pain or improving her functioning. 
9. On October 15, 2008, Dr. Stieg noted that Claimant had stated that Opana did 
not help her with pain, and he recommended that Claimant not take Opana. 
10. The testimony of Dr. Stieg was received by a deposition.  Dr. Stieg testified that 
Claimant told him that the Opana she was taking did not help her.  He took her off 
Opana and prescribed Suboxone, which is a powerful pain killer and not addictive.  
Claimant stated to him that the Suboxone did nothing for her, and that she wanted her 
Opana back.  However, Dr. Stieg did note increased functioning during the time Claim-
ant was off Opana and on the Suboxone.  Dr. Stieg testified credibly that Claimant did 
not make sound judgments about the effectiveness of her narcotic medications.  Dr. 
Stieg testified that Claimant should not be prescribed narcotic medications.  He testified 
credibly that Claimant should have all her prescriptions prescribed by one physician.  
Dr. Stieg has not examined Claimant since October 2008. 
11. On October 30, 2008, Dr. Price examined Claimant and reviewed her recent his-
tory and treatment.  Based largely on the comments of Dr. Stieg, Dr. Price stated, “I do 
not recommend any opioid analgesics for her pain.  I think she does have a dependency 
issue and it would be best for her to utilize alternative techniques to manage the 
pain…”.
12. On November 4, 2008, Claimant was examined by Dr. Wolkov. She complained 
of a great deal of pain.  He stated that Claimant “has been on Opana ER 40 mg; bid.  
She has not taken it in awhile and is in severe pain and not functioning at all.”  Dr. 
Wolkov prescribed additional Opana. In a letter dated December 6, 2008, Dr. Wolkov 
recommended that Clamant have Opana to control her pain from her complex pain syn-
drome that was worsening. 
13. On December 1, 2008, Dr. Burke, psychiatrist, stated that, “any untreated chronic 
pain that [Claimant] might be experiencing will likely make her depression worse, as is 
already happening.”
14. On December 11, 2008, Dr. Vilims reviewed Claimant’s recent medical records.  
He stated, “She will get the recommendation that she continue on narcotics.”  He also 
stated that Claimant would “get her docs from Denver to give me a call so we can hope-
fully make a good plan.”  
15. On February 25, 2009, Claimant was examined by Dr. Cebrain, who is not an 
authorized treating physician on this claim.  Dr. Cebrain stated that, to maintain MMI, 
Claimant “needs to be on some level of opioid medication.”
16. On January 8, 2009, Claimant had a follow-up appointment with Dr. Vilims.  Dr. 
Vilims noted, “at this point she is currently not on any narcotic medications and is suffer-
ing quite a bit…  Recommendations at this point are to try her with methadone…”
17. The opinion of Dr. Vilims is credible and persuasive.  Claimant needed some nar-
cotic medication as of January 8, 2009. 

CONCLUSIONS OF LAW



1. An insurer is liable for medical treatment provided by an authorized medical care 
provider. Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). Sec-
tion 8-43-404(5), C.R.S., affords the respondents the right to select the authorized treat-
ing physician. Thereafter, treatment that is rendered as a result of a referral in the "nor-
mal progression of authorized treatment" is compensable. Greager v. Industrial Com-
mission, 701 P.2d 168 (Colo.App.1985).
2. Claimant has established by a preponderance of the evidence that Dr. Price, 
Centennial Rehabilitation Associates, Dr. Boyd, Ms. Ouelette, Dr. Kleinman, and Dr. 
Vilims, are authorized medical care providers on this claim.  
3. Claimant testified that all her doctors sent their notes to Dr. Wolkov, her family 
physician, so he would be aware of the treatment Claimant had been receiving.  That 
testimony does not establish that an authorized treating physician referred Claimant to 
Dr. Wolkov for treatment for this compensable injury.  Claimant has not established that 
Dr. Wolkov is an authorized treating physician on this claim. 
4. Determination of the authorization of the medical care providers listed above is 
necessary to determine liability for ongoing prescriptions of narcotic medications.  Other 
physicians may also be authorized, however, the issue of authorization of other provid-
ers is not reached in this order. 
5. An insurer is liable for medical treatment that is reasonably necessary to cure 
and relieve an injured worker from effects of the industrial injury. Section 8-42-101(1)(a), 
C.R.S. An injured worker is entitled to medical care after maximum medical improve-
ment if the treatment is reasonable and necessary to relieve effects of industrial injury or 
prevent deterioration of the worker’s condition Grover v. Industrial Commission, 759 
P.2d 705, 711 (Colo. 1988).
6. The opinion of Dr. Wolkov that Claimant needs Opana is not persuasive consid-
ering the credible and persuasive testimony of Dr. Stieg that Claimant had improved 
functioning with Suboxone and his recommendation that Claimant not take Opana.  In 
any event, Dr. Wolkov is not an authorized treating physician, and Insurer would not be 
liable for the costs of his prescriptions even if his prescription was reasonably needed to 
relieve Claimant from the effects of the compensable injury. 
7. Dr. Vilims, an authorized treating physician, has recommended methadone, a 
narcotic medication.  His opinion is credible and persuasive.  Claimant has established 
by a preponderance of the evidence that Dr. Vilims’ prescription for methadone is rea-
sonably needed to cure and relieve Claimant from the effects of the compensable injury.  
Insurer is liable for the costs of such prescription.  
8. This order does not prevent Insurer from challenging any future prescriptions for 
narcotic medications or other care, and does not prevent Claimant from establishing 
that Opana or any other narcotic medication or course of treatment in the future may be 
reasonably needed.  

ORDER

 It is therefore ordered that insurer is liable for the costs of the methadone pre-
scribed by Dr. Vilims. 

All matters not determined herein are reserved for future determination.



DATED:  April 21, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-772-544

ISSUES

 The following issues were raised for consideration at hearing.

 1. Was Claimant an employee of Colorado State University when he was in-
jured during his pre-employment/fitness for duty test?

 2. Did Claimant’s injury arise out of and within the course and scope of his 
alleged employment?

STIPULATED FACTS

 At the beginning of the hearing, the parties entered the following stipulation of 
fact:
  
 1. Claimant experienced a right shoulder injury on April 14, 2008 during the 
Worksteps/fitness for duty procedure at Poudre Valley Hospital.

 2. Claimant was temporarily disabled from the date of his April 14, 2008 in-
jury through November 14, 2008 maximum medical improvement (MMI) date.

 3. During this period of temporary disability, Claimant received payment/lost 
wages directly from Poudre Valley Hospital.  Although the final amount still needs to be 
confirmed, the parties stipulate that the Employer is entitled to an offset for the amount if 
the claim is found to be compensable.

 4. The medical care Claimant received for his right shoulder between April 
14, 2008 and November 14, 2008 MMI date was reasonable, necessary, and related to 
his April 14, 2008 injury.

 5. Despite the fact that this claim was under a Notice of Contest, Respondent 
voluntarily paid for medical care with the authorized providers.  At this point, the parties 
believe that there are no outstanding medical bills  related to Claimant’s treatment be-
tween the April 14, 2008 date of injury and the November 14, 2008 MMI opinion.



 6. Claimant’s authorized treating physician, Michael Holthouser, M.D., placed 
Claimant at MMI on November 14, 2008.  If found to be compensable, the next step 
would be for Respondent to confirm Dr. Holthouser’s opinion on permanent impairment 
and then file a Final Admission of Liability or a Notice and Proposal for a Division Inde-
pendent Medical Evaluation (DIME) pursuant to the requirements of WCRP, Rule 6.

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post hear-
ing position statements, the following Findings of Fact  are entered.

1. At the start of the hearing, counsel acknowledged that the controlling 
workers' compensation case on pre-employment physicals in Colorado is Younger v. 
City of Denver, 810 P.2d 647 (Colo. App. 1991).  The issue for consideration under the 
Younger case, supra, is whether there was mutual agreement to create an employer-
employee relationship that would justify an award of workers’ compensation benefits.

2. Martinez has worked for the Employer 32 years, and has worked as  a ma-
terials handler supervisor for 22 years.  

3. As a materials  handler supervisor, Martinez’s primary responsibility is to 
supervise the utility crew.  This includes coordinating and overseeing the hiring process 
of his crew.

4. Martinez speaks Spanish, and was able to communicate with Claimant in 
both English and Spanish.  Martinez testified that he never had any difficulty communi-
cating with Claimant in Spanish, Claimant’s primary language.  

5. Martinez credibly testified about the various  steps in the Employer’s  em-
ployment application process, including the initial contact, the initial background check, 
the Worksteps program, the subsequent (“green card”) meeting with the supervisor, the 
payroll process, and the final Homeland Security check. 

6. Martinez further credibly testified about the Worksteps procedure, includ-
ing the physical lifting requirements of the position Claimant was  in the process of ap-
plying for when he was injured.  One of the primary reasons an applicant must be able 
to successfully complete the Worksteps program is so that both the job candidate, as 
well as the Employer, feels comfortable that the applicant is physically able to perform 
the requirements of the position.  This  is  not only for the safety of the applicant, but is 
also necessary for the safety of co-workers.  Claimant did not successfully complete the 
Worksteps program.  

7. Since Claimant was not able to successfully complete the Worksteps pro-
gram, there was no way he could begin working for the Employer.  Martinez’s testimony 
on this issue directly contradicted Claimant’s contention that he was essentially an em-
ployee of the Employer’s  when he took the Worksteps test.  Martinez’s testimony was 
more credible and persuasive than Claimant’s.



8. Martinez testified extensively about the remaining steps in the employ-
ment process once the Worksteps program is completed successfully by an applicant.  
One of the most critical of the “post-Worksteps” requirements would have been the 
meeting between Claimant and the supervisor when the “green card” is filled out.  This 
is  when the supervisor (Martinez) and the job applicant discuss and agree on issues 
such as wages, work schedule, employment benefits, and start date.  Following this 
meeting, the supervisor then fills out the official “green card” confirming the final em-
ployment information, which is then taken to the Employer’s personnel department.  
Since Claimant did not successfully complete the Worksteps procedure, Claimant did 
not participate in a “green card” meeting with Martinez.  Consequently, there was  no 
agreement between the parties about wages, schedules, and start dates for the position 
Claimant was applying for when he was injured.  

9. Martinez credibly testified about the payroll enrollment procedure, which is 
the final step in the application process and includes a number of additional require-
ments including the requirement that the applicant produce a valid picture ID, produce 
evidence of a valid bank account, and also requires proof that the applicant has a valid 
Social Security card.  The final requirements are consistent with what is  required by 
Federal Homeland Security law.  The federal Homeland Security requirements  are sub-
stantively different from the informal Social Security number request and background 
test performed by the Employer at the beginning of the job application process.  

10. Martinez confirmed that, if Claimant successfully completed all other part 
of the Worksteps Program but did not successfully complete the Homeland Security re-
quirements, he would not be able to start working for the Employer.  There was no 
promise of employment, and a job for Claimant was in no way guaranteed to Claimant.  

11. Martinez testified that neither he nor any other of the Employer’s manag-
ers  could have waived any part of the Homeland Security requirements for Claimant, 
regardless of the fact that Claimant was a former seasonal employee.  Also,  there was 
no way Claimant could have begun working for the Employer without successfully com-
pleting the Homeland Security check. 

12. It is found that the testimony of Martinez was credible and persuasive.  To 
the extent Claimant’s testimony at hearing contradicted the testimony of Martinez, it is 
found that Martinez’s testimony was more credible and more persuasive.

13. Young is Assistant Director of Housing and Dining Services at the Em-
ployer.  Her job duties include customer services, departmental background investiga-
tions, and coordination of the Worksteps process  

14. Young confirmed that the initial background check performed by the Em-
ployer, occurs early in the employment process, and is substantially different from the 
formal “Homeland Security” background investigation, which occurs at the end of the 
process when the payroll information is being completed.    

15. Contrary to Claimant’s  assertion, Young credibly testified that a job appli-
cant, such as Claimant, would not be able to begin working simply because he success-
fully completed the Worksteps program.  



16. Young confirmed that a supervisor, like Martinez could not waive the final 
parts of the process, including the Homeland Security requirements. 

17. Young testified that there were additional factors, which could influence 
whether Claimant began working for the employer even after completion of the entire 
application process, including budget issues, such as funding for the position for which 
Claimant applied. 

18. Contrary to Claimant’s  suggestion that he thought he would be paid to par-
ticipate in the Worksteps process, Young testified that this was not true, and that there 
was simply no way an applicant could receive wages from the Employer until complet-
ing the entire employment process, including enrollment in the Employer’s   payroll sys-
tem.  

19. The testimony of Young is found to be credible and persuasive.  To the ex-
tent testimony from Claimant contradicted testimony by Young, it is found that  Young’s 
testimony is more persuasive and more credible.

CONCLUSIONS OF LAW

Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are made.

1. The purpose of the Workers’ Compensation Act of Colorado (Act) is to en-
sure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of litigation.  Section 8-40-
102(1), C.R.S.  The claimant has the burden of proving entitlement to benefits by a pre-
ponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the evi-
dence is that which leaves  the trier-of-fact, after considering all the evidence, to find that 
a fact is  more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).

2. The facts in a Workers’ Compensation case must be interpreted neutrally, 
neither in favor or the rights of claimant nor in favor of the rights of respondents.  Sec-
tion 8-43-201, C.R.S.  The judge’s  factual findings concern only the evidence and infer-
ences that are found to be dispositive of the issues  involved; the judge has not ad-
dressed every piece of evidence and every inference that might lead to conflicting con-
clusions and has rejected evidence and inferences contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claims Appeals Office, 5 P.3d 
385 (Colo. App. 2000).

3. To be entitled to workers’ compensation benefits, a person must satisfy the 
statutory criteria and definition of an employee set forth under the Act.  Denver Truck 
Exch. v. Perryman, 134 Colo. 586, 595, 307 P.2d 805, 811 (1957); Loffland Bros. Co. v. 
Industrial Comm’n, 714 P.2d 509, 510 (Colo. App. 1985).  

4. The definition of employee is found at Section 8-40-202(1)(a)(I)(A), C.R.S.  
“’Employee’ means: Every person in the service of the state, . . . or of any public institu-
tion . . . under any appointment or contract of hire, express or implied.”; subparagraph 



(2)(a) of Section 8-40-202, C.R.S. provides that “any individual who performs services 
for pay for another shall be deemed to be an employee”.  

5. As found, the evidence in this case established that Claimant was not un-
der a contract for hire, either express  or implied, and was not performing services for 
pay when he was injured.  

6. In order to be compensable, Claimant must show that, at the time of injury, 
he was “performing service arising out of and in the course of the employee’s employ-
ment.”  Section 8-41-301(1)(b), C.R.S.  An injury arises out of employment when it has 
its origin in an employee’s work-related functions to be considered to be part of his serv-
ice to the employer in connection with the contract of the employment.  The “course of 
employment” requirement is satisfied when it is shown that the injury occurred within the 
time and place limits  of the employment relationship and during an activity that has 
some connection with the employee’s  job-related functions.  Popovich v. Irlando, 811 
P.2d 379 (Colo. 1991).

7. As found, the evidence established that Claimant was not within the time 
and place limits of any employment relationship when he was injured, and that the 
Worksteps procedure was not an activity, which had a connection to any job, related 
functions.

8. A contract of hire contemplates  “mutuality of agreement and mutuality of 
obligation.”  Aspen Highlands Skiing Corp. v. Apostolou, 866 P.2d 1384, 1387 (Colo. 
1994).  Although a contract of hire does not need to be a formalized commercial con-
tract for purposes of workers’ compensation, “what is  essential is that Claimant proved 
that there was an expectation of remuneration for services performed.”  Nava-Luna v. 
Summit Construction, W.C. No. 4-667-524 (October 20, 2006) referring to Rocky Moun-
tain Dairy Products v. Pease, 161 Colo. 216, 422 P.2d 630 (1967).

9. As found, the evidence established that there was no mutuality of agree-
ment between Claimant and the Employer when he was injured.  Although Claimant be-
lieved that he was going to start working if he passed the Worksteps, this expectation 
was not reasonable given the credible evidence, including the testimony of Young and 
Martinez, which established there were a number of additional steps Claimant needed 
to complete and satisfy before he could begin work for the Employer.  As found, there 
was no agreement between the parties  as to the exact date Claimant would begin work-
ing if he were hired, nor was there an agreement between the parties  as to what Claim-
ant’s wages would be if he were hired by the Employer.

10. As found, the evidence established that there was no mutuality of obliga-
tion between Claimant and the Employer when he as injured.  Even if Claimant had 
successfully completed the Worksteps test, neither Martinez nor Young were able to of-
fer Claimant a job or have Claimant begin working until after all of the additional re-
quirements were completed.  Under the terms of contract law, the fact that Martinez 
could not have offered the job, nor could Claimant accept the job, confirms  the fact that 
no valid express or implied employment contract existed when Claimant was injured.



ORDER

 It is therefore ordered that:

1. Claimant is not entitled to workers’ compensation benefits.  

2. Claimant’s claim for benefits under the Act is denied and dismissed.

3. All matters not determined herein are reserved for future determination.

DATED: April 21, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-664-737

ISSUES

Claimant seeks authorization for a consultation with either Dr. Bradley Vilims or 
Dr. Giancarlo Baralot to discuss  a trial of a spinal cord stimulator also known as a dorsal 
column stimulator.  Claimant also seeks authorization for the trial itself if either Dr. Vilims 
or Dr. Baralot believes he is a good candidate for the trial. Claimant is  not currently 
seeking authorization for a permanent spinal cord stimulator. The parties agreed that 
the issue of whether Claimant is  entitled to a permanent stimulator is  specifically re-
served for future determination.  

FINDINGS OF FACT

1. Claimant sustained an admitted injury to his low back in August 2005.  
2. Claimant initially underwent conservative treatment primarily with Dr. Stephen 
Lindenbaum.  After an MRI of his lumbar spine in October 2005 revealed a herniated 
disc at L5-S1 with a free fragment, Dr. Lindenbaum referred Claimant to Dr. Jeffery Klei-
ner for a surgical consultation in November 2005.  
3. Dr. Kleiner initially recommended an epidural steroid injection for both diagnostic 
purposes and to relieve Claimant’s symptoms.  Dr. Bradley Vilims performed the injec-
tion on November 30, 2005.  Claimant reported significant pain relief, which only lasted 
a short period of time. Thus at Dr. Kleiner’s request, Dr. Vilims performed a second 
epidural steroid injection on December 30, 2005.  
4. On January 25, 2006, Claimant returned to Dr. Kleiner and reported that his 
symptoms had recurred after the injection on December 30, 2005.  Dr. Kleiner dis-
cussed with Claimant the possibility of spinal fusion surgery, which Dr. Kleiner felt was ill 
advised at that time. Dr. Kleiner also discussed a discectomy at L5-S1, which Dr. Kleiner 



felt might help Claimant’s leg symptoms. Claimant elected to undergo the discectomy 
sometime in early February 2006.
5. On February 17, 2006, Claimant reported to Dr. Kleiner that his leg symptoms 
were relieved.  Dr. Kleiner recommended that Claimant begin physical therapy in two 
weeks.  Claimant started soon thereafter.
6. Claimant returned to Dr. Kleiner on March 29, 2006, and continued to report 
symptom relief in his legs, but complained of low back pain.  Dr. Kleiner recommended 
a work hardening program to assist with conditioning and confidence and required 
Claimant to follow up with him in six weeks. 
7. Dr. Kleiner noted in his June 8, 2006 medical record that Claimant’s chief com-
plaint is low back pain.   
8. On August 2, 2006, Claimant continued to complain of low back pain to Dr. Klei-
ner.  Dr. Kleiner felt, at that time, that a spinal fusion of three levels would represent an 
exchange of one set of symptoms for another.  Dr. Kleiner noted that he would not ad-
vocate for surgical treatment at that point.  
9. Dr. Kleiner referred Claimant for a second opinion with Dr. Barker following an 
evaluation of Claimant on September 7, 2006.  Dr. Kleiner suggested the second opin-
ion to determine if there were any alternatives that he may have overlooked that would 
help Claimant’s condition.  
10. According to Dr. Kleiner’s October 11, 2006 treatment note, Dr. Barker recom-
mended that Claimant proceed with the fusion of L3 through S1.  Claimant agreed to 
proceed with the fusion.   
11. January 8, 2007, Dr. Kleiner performed the surgical fusion of spine levels L3 
through S1.   Following the surgery, Claimant continued to have pain which Dr. Kleiner 
attributed to pseudoarthrosis related to the fusion surgery.  Dr. Kleiner was concerned 
that Claimant’s spine was not completely fused.  
12. Claimant started seeing Dr. Kristin Mason on July 5, 2007.  Following her initial 
evaluation, Dr. Mason referred Claimant to Dr. Ricardo Esparza for a pain psychology 
consultation.  Dr. Mason had also noted that Claimant was scheduled to see Dr. David 
Wong for a second opinion regarding the failed fusion and whether Claimant should un-
dergo a second fusion surgery.  
13. In Dr. Mason’s note dated July 19, 2007, she indicated that Dr. David Wong felt 
that Claimant the three level fusion redone.  Claimant wanted Dr. Kleiner to perform the 
surgery and Dr. Mason agreed. 
14. On September 20, 2007, Claimant underwent another fusion surgery performed 
by Dr. Kleiner.  Claimant saw Dr. Mason on September 24, 2007, and reported that his 
pain symptoms had improved; however on October 15, 2007, Claimant reported to Dr. 
Mason that his pain had recurred.   
15. Between October 15, 2007 and February 14, 2008, the medical records generally 
focus on medication management, sacroiliac joint pain and injections to treat it, and 
physical therapy.  Throughout those records, Claimant continues to complain of pain 
primarily in the buttocks, iliac area and thighs.  
16. On February 14, 2008, Dr. Kleiner first suggested consideration of the dorsal col-
umn stimulator if Claimant’s symptoms failed to improve following a course of the medi-
cation Cymbalta.  Again on March 13, 2008, Dr. Kleiner recommended that Claimant 
consult with a pain management professional for consideration of a dorsal column 



stimulator.  Dr. Kleiner referred Claimant to Dr. Vilims for the spinal cord stimulator con-
sultation.  
17. In her treatment note dated March 20, 2008, Dr. Mason opined that a spinal cord 
stimulator would be disastrous for Claimant.  She feared complications given Claimant’s 
prior poor surgical outcomes.  Dr. Mason wanted Claimant see Dr. Ring regarding ap-
propriateness of a spinal cord stimulator and wanted Claimant to be evaluated for a 
chronic pain management program.  
18. On April 3, 2008, Claimant reported to Dr. Mason that he did not have much faith 
in Dr. Ring and apparently did not want to see him. Dr. Mason maintained her opinion 
that a spinal cord stimulator may not be of any benefit.  
19. On April 3, 2008, Dr. Ring authored a report after performing a review of Claim-
ant’s medical records.  Dr. Ring noted that Claimant had failed back syndrome which is 
one of the possible indications for spinal cord stimulation.   In addition, Dr. Ring felt that 
Claimant should undergo an independent psychological evaluation before proceeding 
with the trial of the stimulator to rule out any possibility of underlying factors.  
20. According to Dr. Mason’s April 21, 2008 treatment note, Claimant was supposed 
to see Dr. Ring regarding the spinal cord stimulator, but had not. Dr. Mason still does not 
feel the stimulator will benefit Claimant.
21. On May 15, 2008, Claimant attended an appointment at Centennial Rehabilita-
tion Associates to discuss the results of the pain management program evaluation per-
formed on March 17, 2008 by Dr. William Boyd.   Dr. Boyd opined that Claimant has a 
mood disorder and a pain disorder and might not be a good candidate for a spinal cord 
stimulator from a psychological perspective.  Dr. Boyd told Claimant that treatment in 
the recommended pain management program might help him become a good candidate 
for implantable pain therapy from a psychological perspective.  
22. As of June 12, 2008, Claimant had elected not to proceed with the spinal cord 
stimulator.  Claimant instead wanted to proceed with exploration of the fusion to repair 
any pseudoarthrosis.  In Dr. Kleiner’s treatment record dated September 18, 2008, he 
noted that after a repeat CT scan, he felt that the fusion was solid and that further surgi-
cal intervention would not be indicated. Dr. Kleiner again suggested consideration of a 
spinal cord stimulator.   
23. Claimant saw Dr. Mason on October 13, 2008.  Dr. Mason’s treatment notes re-
flect that Claimant again discussed the spinal cord stimulator with her.  She noted that 
Claimant seemed to believe that Dr. Kleiner’s recommendation for the stimulator was 
something different than what was recommended a few months earlier.  Dr. Mason’s 
notes indicate that Claimant had decided he did not want the stimulator, but now de-
cided he would like to at least proceed with the consultation and the trial stimulator.  
24. On October 16, 2008, Dr. Vilims sent a request for authorization to Insurer to al-
low a consultation with Claimant to discuss a spinal cord stimulator trial.  The Insurer 
apparently denied the request for authorization which prompted the need for a hearing.
25. Claimant saw Dr. Kleiner on November 14, 2008.  Dr. Kleiner again suggested 
that Claimant try a spinal cord stimulator.  Dr. Kleiner opined that he believes that 
Claimant is a good candidate for the stimulator and specifically noted that, “The advan-
tage of the device is that it can be trialed so that [Claimant] can see whether he has 
benefit before a formal implant is applied.”  Dr. Kleiner further noted that Claimant has 
had a great deal of time to contemplate whether the stimulator or at least whether the 



trial would be beneficial.  Finally, Dr. Kleiner opined that the stimulator would be the next 
most efficacious way of dealing with Claimant’s residual symptoms.
26. Dr. Esparza noted on December 22, 2008, that Claimant understands Dr. Ma-
son’s opinion regarding risk of possible infection and a poor prognosis for improvement 
with the device. Dr. Esparza further noted that Claimant had concerns regarding the 
conflicting opinions between medical providers and that he wants to give improvement 
his best effort.    
27. On January 26, 2009, Dr. Esparza opined that Claimant would not be a good 
candidate for the spinal cord stimulator due to Claimant’s concrete logic, beliefs about 
improvement, inability to consistently use other pain management alternatives, inflexible 
beliefs with little ability to see other points of view, lack of trust in the professional inten-
tions of others, denial or rationalization of consequences, intrusive periods reflecting 
anxiety and anger, a need to be restored at all costs and a sense of entitled victimiza-
tion.  Dr. Esparza also noted that Claimant stated he could survive if the procedure was 
not approved and it would not be the end of his life.  He also noted that Claimant seems 
to have faith in his long term ability to adapt no matter what happens in the medical-
legal arena.  
28. In Dr. Mason’s treatment note dated February 2, 2009, she states that Dr. Es-
parza agrees that Claimant is not a good candidate for a spinal cord stimulator.
29. Dr. Mason testified during hearing consistent with her previous opinion that 
Claimant is not a good candidate for a spinal cord stimulator.  Dr. Mason believes that 
the risks of the stimulator outweigh any potential benefit and has witnessed patients 
who had little or no improvement with the device.  Dr. Mason has strong concerns that 
Claimant will have a successful trial and an unsuccessful permanent implant.  Dr. Ma-
son, however, agreed that there is a possibility that Claimant would have some relief 
with the stimulator.  Dr. Mason also agreed that if Claimant were allowed to try the 
stimulator, he would have the opportunity to determine whether it provided any relief, 
and would also have additional time to contemplate whether he would want the perma-
nent implant.    
30. The records in evidence do not indicate that Claimant ever underwent the inde-
pendent psychological evaluation recommended by Dr. Ring on April 3, 2008.  
31. Claimant’s symptoms have not improved throughout the course of his treatment. 
Claimant strongly desires the opportunity to at least consult with either Dr. Vilims or Dr. 
Baralot to determine if either of those doctors even believes he is a good candidate for 
the trial stimulator.  Claimant acknowledged that there are risks associated with the 
stimulator including increased pain and infection.  
32. Based on the foregoing, Claimant has established by a preponderance of the 
evidence that a consultation with either Dr. Vilims or Dr. Baralot to discuss trial of the 
spinal cord stimulator is reasonable, necessary and related to his work injury.  Claimant 
has further established that if either Dr. Vilims or Dr. Baralot feels the trial is appropriate, 
the trial itself is reasonable, necessary and related to his work injury.  

CONCLUSIONS OF LAW



1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its mer-
its.  Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. Section 8-42-101(1)(a), supra, provides:
Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

4. Respondents are obligated to provide medical benefits to cure or relieve the ef-
fects of the industrial injury. Section 8-42-101(1), C.R.S.; Snyder v. Industrial Claim Ap-
peals Office, 942 P.2d 1337 (Colo. App. 1997). Respondents, however, retain the right 
to dispute liability for specific medical treatment on grounds the treatment is not author-
ized or reasonably necessary to cure or relieve the effects of the industrial injury. See 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997); Williams v. 
Industrial Commission, 723 P.2d 749 (Colo. App. 1986). 

5. As found, Claimant has established by a preponderance of the evidence that a 
consultation with either Dr. Vilims or Dr. Baralot to discuss trial of the spinal cord stimu-
lator is reasonable, necessary and related to his work injury.  Claimant has further es-
tablished that if either Dr. Vilims or Dr. Baralot feels the trial is appropriate, the trial itself 
is reasonable, necessary and related to his work injury.  While it is true that Dr. Mason 
believes there is a chance that Claimant may not have a good outcome with the perma-
nent stimulator, the issue here is whether Claimant should have the opportunity to con-
sult with Drs. Vilims or Baralot to discuss a trial of the stimulator and the trial itself.  The 
opinion of Dr. Kleiner that Claimant should be permitted to try the stimulator to deter-
mine if there is any benefit is more persuasive than the opinion of Dr. Mason that 
Claimant should not even be permitted to try the stimulator.  Dr. Mason agreed that the 
stimulator may improve Claimant’s symptoms and that the trial would give Claimant the 
chance to determine if he felt the permanent implant would benefit him.  The opinions of 
Dr. Esparza regarding Claimant’s psychological fitness for the stimulator seem inconsis-



tent.  Dr. Esparza opined that Claimant had unrealistic views about the potential positive 
effects of the stimulator yet noted that Claimant understood there was a chance for in-
fection and a poor prognosis with the device.  Dr. Esparza also notes that Claimant 
feared rejection or losing his hearing, but then noted that Claimant seems to have faith 
in his long term ability to adapt no matter what happens in the medical-legal arena.  The 
opinions of Dr. Esparza are not particularly persuasive given the inconsistencies con-
tained in his reports.  Finally, Dr. Boyd’s opinion is given little weight given the amount of 
time that has passed since he evaluated Claimant in addition to his opinion that Claim-
ant “might” not be a good candidate.  Dr. Boyd did not definitively opine that Claimant is 
not a good candidate for a trial of a spinal cord stimulator.  

ORDER

 It is therefore ordered that:

1. Claimant’s request for authorization to consult with Dr. Vilims or Dr. Baralot for a 
trial of a spinal cord stimulator is GRANTED.  If either doctor believes that Claimant is a 
good candidate for the trial stimulator, Claimant is hereby authorized for such a trial.  
2. All matters not determined herein are reserved for future determination. 

DATED:  April 22, 2009

Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-941

ISSUES

 The issues presented for determination at hearing were: compensability, includ-
ing determination of an employer-employee relationship; average weekly wage, medical 
benefits, temporary total benefits from July 1, 2008 and continuing and Respondent’s 
request for a reduction in compensation under Section 8-42-102, C.R.S. for Claimant’s 
failure to timely report an injury.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. On May 21, 2007, claimant worked for Labor Systems, a temporary work 
agency, and was assigned to work for the employer on that day.  Claimant worked only 
7.5 hours for the employer and was paid $52.50 for his time by Labor Systems at $7.00 
an hour.  Claimant’s job duties on that day were to pick up debris and rocks and move 
dirt with a tractor.



2.  After that day, Claimant asked Employer if he could do subcontract work 
for him.  The employer informed claimant that he could only do so if he had his own 
workers’ compensation and liability insurance coverage.  Claimant never obtained the 
insurance coverage and, therefore, the employer never contracted with claimant to per-
form any subcontract work.

 3. Conrad Holland is  the owner of Jaz Con, LLC.  The business of this com-
pany is  doing excavation on construction sites primarily for new home construction.  
Employer uses both equipment operators and laborers to perform this work.  All of the 
equipment operators are union members working through the Operating Engineers un-
ion Local 9.  Employer also would typically have 2 or 3 full time non-union laborers who 
would perform street cleaning, snow removal around foundations  and any other hand-
labor.  The majority of these employees are hired by Employer through Labor Systems.  
The union equipment operators are provided with employment benefits through their un-
ion.  Employer does not provide any other benefits to its laborers beyond payment for 
their hours worked.

4. When Conrad Holland met claimant for the first time on May 21, 2007 he 
enjoyed his company and they became friends as a result.  Mr. Holland never paid 
claimant money for any services performed, though he did loan claimant money on sev-
eral occasions as a friend.  Mr. Holland saw Claimant as someone he could help and 
“not go to far out on a limb” because he trusted Claimant and didn’t think he would dis-
appear without paying Mr. Holland back.

  
5. Claimant was never an employee of Conrad Holland or Employer.  The 

only time claimant performed any services for the Employer was when the employer re-
quested temporary workers from Labor Systems on May 21, 2007.  

6. Claimant alleges  that following May 21, 2007, he began to work for the 
employer but was paid in cash and was never paid by check.  Claimant claimed he 
earned $15 per hour and worked forty hours per week.  He also claimed he was paid 
$200 per week as a gas allowance.  Claimant claimed the employer employed him as a 
general laborer and that he performed mostly warranty work for the employer that in-
cluded tamping around foundations, digging up window wells  and running errands.  
Claimant later testified that amounts that Conrad Holland paid for tires for Claimant’s 
pick-up truck were taken out of his  checks from Employer.  Claimant’s testimony is in-
consistent and not credible or persuasive.

7. In the spring of 2008, Conrad Holland’s friendship with Claimant began to 
get strained as Claimant was continuing to complain of money problems and hardships.  
Mr. Holland credibly testified, and it is found, that his business had begun to slow down 
in early 2008 and that he was not able to help the claimant out any more with money. 
Claimant continued to contact Mr. Holland such that around July 4, 2008, Claimant 
came to Mr. Holland’s house and would not leave.  Mr. Holland was forced to call the 
local sheriff’s department in an effort to get Claimant to leave.  Mr. Holland requested 



that the sheriff advise Claimant to stop contacting Mr. Holland.  Even after this, Claimant 
continued to contact him several times before he eventually stopped.

 
8.  Claimant produced no record documentation of his actual work for Em-

ployer or of the W-2 form that Claimant alleged that he filled out when he claims he was 
hired by Employer.

9. Claimant claims that on August 24, 2007, he was helping the Employer 
install a swimming pool for Tim McDougal.  On that date he claims he was lifting a 
ground tamper by himself.  Claimant alleged that while he was lifting the ground tamper 
out of his truck he strained his back.  Claimant claimed he called the employer and the 
employer told him to take it easy the rest of the day.  

10. The credible testimony of Conrad Holland established as a fact that Claimant 
never worked on the pool for Mr. McDougal.  Mr. Holland did most of the work himself 
and had occasional help from some of his employees. A ground tamper was not used 
while working on that pool.  

11. Mr. Holland never received a call from claimant regarding an alleged injury.  The 
first time the Mr. Holland was made aware of the claimant’s alleged injury was when he 
was contacted by a claims representative from the Insurer in December of 2008 after 
claimant filed his claim for compensation.  

12. Claimant’s testimony was he sustained an injury to his low back on August 24, 
2007 while working for Employer is not found to be persuasive.

13. Claimant submitted as alleged evidence that he was an employee of the em-
ployer, two work orders from Labor Systems with his signature on them for the dates of 
December 12 and 14, 2007.  Claimant testified that he signed these work orders be-
cause he supervised the temporary workers from Labor Systems on behalf of Employer.  
Claimant’s testimony is not persuasive.

14. Conrad Holland credibly testified that he knew that claimant signed work orders 
for him on these two occasions.  The Mr. Holland explained that claimant called him on 
these two dates and stated that he was at the development where these temporary 
workers were also working.  Claimant told him the workers were leaving and he asked 
Mr. Holland if he wanted him to sign the work orders for him since he was not there.  Mr. 
Holland told him to go ahead and sign them.  Claimant was not, however, working for 
the employer when he signed the work orders.  The ALJ finds that on these dates 
Claimant was volunteering his services to Employer and was not acting as an employee 
of Employer under a contract of hire, either express or implied.  

15. As alleged evidence that claimant was employee of the Employer, Claimant sub-
mitted several bills that were paid on his behalf by Conrad Holland.  (Claimant’s Exs. 6, 
7, 8, 9,10, and 13).  These bills involved payment for maintenance performed on claim-
ant’s truck, an Express Toll pass, and dental work.  Claimant testified that he assumed 



the employer paid these bills in order keep Claimant working.  Claimant’s “assumption” 
that Mr. Holland was paying for these expenses as a benefit of his employment with 
Employer and to keep Claimant on the job conflicts with the persuasive evidence that 
Employer did not provide such benefits to its laborers and only provided benefits to its 
equipment operators through their union.  The ALJ finds that Claimant’s “assumption” 
regarding the payment of these bills is not persuasive to establish a contract of hire be-
tween Claimant and Employer.  The ALJ finds that Conrad Holland paid these bills out 
of generosity to Claimant as a friend and not as part of any remuneration for work or 
expectation of work by Claimant under a contract of hire.  The persuasive evidence fur-
ther establishes that Mr. Holland expected and in fact did receive re-payment in cash 
from Claimant for at least a portion of the expenses paid.  

16. The ALJ finds that Claimant has failed to prove the existence of a contract of hire 
between Claimant and Employer by a preponderance of the credible and persuasive 
evidence.  The testimony of Conrad Holland is found to be more credible and persua-
sive than that of Claimant with regard to the existence of a contract of hire.

CONCLUSIONS OF LAW

17. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has rejected evi-
dence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

18. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving en-
titlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be in-
terpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers  compensation claim shall be decided on its merits. Sec-
tion 8-43-201 (2008) C.R.S.

19. In deciding whether claimant has met his burden of proof, the ALJ is em-
powered “to resolve conflicts in the evidence, make credibility determinations, determine 
the weight to be accorded to expert testimony, and draw plausible inferences  from the 
evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. 
App. 2002).  When considering credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 



bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

20. An employee under the coverage of the Colorado Worker’s  Compensation 
Act is defined under Section 8-40-202 (1)(b) which provides in pertinent part:

“Every person in the service of any person, association of persons, firm, or pri-
vate corporation, including any public service corporation, personal representa-
tive, assignee, trustee, or receiver under any contract of hire, express or im-
plied…”

21. To be entitled to benefits under the Workers’ Compensation Act, a person 
must in fact first be an employee under the statutory definition.  Denver Truck Exchange 
v. Perryman, 134 Colo. 586, 307 P.2d 805 (1957).  Whether an injured worker is  an em-
ployee is a question of fact.  School Dist. No. 60 v. Indus. Comm’n, 43 Colo. App. 38, 
601 P.2d 651 (1979).  Claimant bears the burden of proof to establish that he was an 
employee by showing the existence of a contract of hire.  Hall v. State Comp. Ins. Fund, 
154 Colo. 47, 387 P.2d 899 (1963).  Where the evidence fails  to disclose a contractual 
obligation then the employer-employee relationship does not exist and there is no con-
tract of hire which would support a claim for benefits under the Act.  Hall, supra.  It is the 
contract of hire with the respondent employer that triggers  coverage under the Act, and 
the reciprocal benefits and duties of the workers' compensation system flow to each 
party because of their entry into that contract of hire.  Blocker v. Express Personnel, 
W.C. No. 4-662-069 (June 6, 2006).  

22. A contract of hire is subject to the same rules as other contracts. Denver 
Truck Exchange v. Perryman, supra; In the matter of the claim of Lewis Carr, W.C. No. 
4-658-458 (November 16, 2005).  A contract of hire contemplates "mutuality of agree-
ment and mutuality of obligation." Aspen Highlands Skiing Corp. v. Apostolou, 866 P.2d 
1384, 1387 (Colo. 1994). However, for purposes of workers' compensation a "contract 
of hire" may be formed without strict adherence to the formalities surrounding commer-
cial contracts. What is essential is that the Claimant prove there was an expectation of 
remuneration for services performed. See Rocky Mountain Dairy Products v. Pease, 
161 Colo. 216, 422 P.2d 630 (1967).  A "contract of hire" is created when there is a 
"meeting of the minds" which creates a mutual obligation between the worker and the 
employer. Moorhead Machinery & Boiler Co. v. Del Valle, 934 P.2d 861 (Colo. App. 
1996).  

23. Claimant’s thoughts  that he is  performing services under a contract of hire 
do not require a finding of an implied contract of hire sufficient to create the necessary 
employer-employee relationship. Carl Mike Noble v. Alternate Source and/or Yellow 
Freight, W.C. No. 4-593-816 (March 24, 2004).  The volunteering of services does not 
indicate the existence of a contract of hire.  Schaffer v. Minor and White, dba Summit 
Construction, W.C. No. 4-674-302 (February 12, 2008).



24. As found, Claimant has failed to prove the existence of a contract of hire, 
either express or implied, between Claimant and Employer sufficient to entitle Claimant 
to benefits under the Worker’s Compensation Act.

25. Claimant argues that Employer’s position that after meeting Claimant for 
one day he embarked on a pattern of paying for car repairs, dental benefits and toll road 
passes merely as a friend is  not reasonable or credible.  Contrasted with this argument 
is  Claimant’s position that after working for Employer for one day through a temporary 
help agency doing clean-up type work consisting of moving dirt and rocks he was hired 
by Employer to do supervisory and warranty work.  Claimant’s argument that he was to 
be paid in cash and was allowed to keep track of his  own hours, being paid when Mr. 
Holland would ask on an irregular basis  if he needed money stands  in contrast with the 
fact that Employer conducted its business utilizing workers through a labor union or 
through an established temporary help agency.  The ALJ is not persuaded that Claimant 
was hired under a contract of hire by Employer that would be inconsistent and stand in 
contrast with Employer’s other relationships with the workers it hired to perform the work 
of Employer’s business.

26. While Claimant may have believed that he had been hired by Employer, 
that belief is not considered persuasive to establish a “meeting of the minds” and the 
necessary mutual obligations to the formation of a contract of hire.  It is clear from Mr. 
Holland’s credible testimony that he did not consider nor intend to make Claimant an 
employee of Employer.  Claimant simply misunderstood the intentions of Conrad Hol-
land in assisting Claimant as friend as some evidence of a contract of hire with Mr. Hol-
land’s company, the Employer here.  

ORDER

 It is therefore ordered that:

 Claimant’s claim for compensation for an August 24, 2007 injury, including any 
and all claims for medical benefits  and temporary total benefits is denied and dismissed.  
Inasmuch as no compensation is  awarded to Claimant, Respondent’s  request for a re-
duction in compensation based upon the alleged failure of Claimant to timely report the 
alleged injury under Section 8-42-102, C.R.S. is also denied and dismissed.

DATED:  April 22, 2009

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-720-690



ISSUE

 Whether Claimant has established by a preponderance of the evidence that Re-
spondents improperly calculated an overpayment of Temporary Total Disability (TTD) 
benefits because of an incorrect date of Maximum Medical Improvement (MMI).

FINDINGS OF FACT

 1. On March 20, 2007 Claimant suffered an admitted industrial injury to his 
left ankle during the course and scope of his employment with Employer.

 2. Employer referred Claimant to Authorized Treating Physician (ATP) 
Sander J. Orent, M.D. for medical treatment.  Claimant initially obtained physical ther-
apy but conservative measures failed.  He therefore underwent left ankle surgery with 
Dan Ocel, M.D. in September 2007.  Dr. Orent remarked that Claimant’s recovery pro-
ceeded “reasonably well” and placed him at MMI on November 1, 2007.  However, Dr. 
Orent commented that he assigned Claimant the MMI date because “this appears to 
have been his last visit with Dr. Ocel, although he is not certain of the date.”

 3. On November 13, 2008 Respondents filed a Final Admission of Liability 
(FAL) consistent with Dr. Orent’s MMI determination.  The FAL thus acknowledged TTD 
benefits through November 1, 2007 in the amount of $22,556.67.  However, Respon-
dents actually paid Claimant TTD benefits through January 24, 2008 in the amount of 
$31,154.64.  Respondents thus sought to recover an overpayment in the amount of 
$8,597.97.  Because Claimant also received Permanent Partial Disability (PPD) benefits 
in the amount of $7,067.42, Respondents sought to recover the overpayment from the 
award of PPD benefits.

 4. On November 25, 2008 Claimant filed an Application for hearing in this 
matter.  He listed “alleged overpayment” as the sole issue for hearing.

 5. Claimant explained at the hearing in this matter that Respondents had er-
roneously determined his MMI date and thus improperly calculated the amount of over-
payment.  He testified that November 1, 2007 was the incorrect MMI date, but did not 
present an alternative date.  Nevertheless, in his responses to Respondents’ interroga-
tories, he asserted an MMI date of January 15, 2008.  Claimant thus acknowledged that 
Respondents were entitled to recover an overpayment.  However, he asserted that the 
amount of recovery was less than Respondents had requested.

 6. Dr. Orent testified at the hearing in this matter.  He explained that Claimant 
had contacted him regarding the November 1, 2007 date of MMI.  In response, Dr. Or-
ent submitted a report on February 5, 2009 concluding that Claimant had “apparently” 
reached MMI when he last visited Dr. Ocel on January 15, 2008.  Dr. Orent commented 
that he did not complete any additional reports regarding Claimant’s date of MMI.

 7. Dr. Orent testified that he contacted Dr. Ocel on the morning of the hearing 
in this matter to ascertain Claimant’s correct date of MMI.  He persuasively stated that 



Dr. Ocel informed him that Claimant had last received treatment on December 27, 2007.  
Acknowledging that MMI is the time at which a patient no longer requires  active treat-
ment for an injury, Dr. Orent credibly determined that Claimant actually reached MMI on 
December 27, 2007.  Dr. Orent thus renounced the November 1, 2007 and January 15, 
2008 MMI dates as erroneous.

8. The record reveals  that Dr. Orent has presented conflicting determinations 
regarding Claimant’s date of MMI.  He initially placed Claimant at MMI on November 1, 
2007 and subsequently determined that Claimant had reached MMI on January 15, 
2008.  Dr. Orent explained that the preceding dates were apparently the last times that 
Claimant had received medical treatment from Dr. Ocel for his left ankle injury.  At the 
hearing Dr. Orent proposed a third date of MMI because he confirmed with Dr. Ocel that 
Claimant’s last date of treatment was December 27, 2007.  Because Dr. Orent ex-
plained that MMI is the date on which a claimant no longer requires active treatment for 
an injury, he persuasively concluded that Claimant actually reached MMI on December 
27, 2007.

9. Claimant has established that it is more probably true than not that Re-
spondents improperly calculated an overpayment of TTD benefits  because of an incor-
rect date of MMI.  Respondents  sought to recover an overpayment of TTD benefits in 
the amount of $8,597.97 because Claimant erroneously received TTD benefits from 
November 1, 2007 through January 24, 2008.  Respondents thus deducted the over-
payment from Claimant’s  award of PPD benefits.  However, because Claimant reached 
MMI on December 27, 2007, Respondents overpayment is limited to the period Decem-
ber 28, 2007 through January 24, 2008.  The amount of the overpayment shall be de-
ducted from Claimant’s PPD award.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).



3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

4. An ATP’s  opinion regarding a claimant’s physical ability to return to work is  
dispositive unless  the opinion is subject to conflicting inferences.  In Re Purser, W.C. 
No. 4-643-942 (ICAP, Apr. 4, 2007).  When an ATP’s opinion is  subject to conflicting in-
terpretations, the determination of whether a claimant has been medically released to 
regular employment is a question of fact for the ALJ.  Id.; see Town of Ignacio v. Indus-
trial Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002) (reasoning that an ALJ may 
resolve ambiguities in an ATP’s finding of MMI without requiring the completion of a Di-
vision Independent Medical Examination).  Because an ATP’s  determination of whether 
a claimant has reached MMI is a question of fact, an ALJ has discretion to resolve con-
flicts in the physician’s report.  In Re Purser, W.C. No. 4-643-942 (ICAP, Apr. 4, 2007); 
see Blue Mesa Forest v. Lopez, 928 P.2d 831 (Colo. App. 1996) (determining that when 
the ATP issues conflicting opinions concerning MMI, the ALJ must resolve the conflict).

5. As found, the record reveals that Dr. Orent has presented conflicting de-
terminations regarding Claimant’s date of MMI.  He initially placed Claimant at MMI on 
November 1, 2007 and subsequently determined that Claimant had reached MMI on 
January 15, 2008.  Dr. Orent explained that the preceding dates were apparently the 
last times that Claimant had received medical treatment from Dr. Ocel for his left ankle 
injury.  At the hearing Dr. Orent proposed a third date of MMI because he confirmed with 
Dr. Ocel that Claimant’s  last date of treatment was December 27, 2007.  Because Dr. 
Orent explained that MMI is  the date on which a claimant no longer requires active 
treatment for an injury, he persuasively concluded that Claimant actually reached MMI 
on December 27, 2007.

6. As found, Claimant has established by a preponderance of the evidence 
that Respondents improperly calculated an overpayment of TTD benefits because of an 
incorrect date of MMI.  Respondents sought to recover an overpayment of TTD benefits 
in the amount of $8,597.97 because Claimant erroneously received TTD benefits  from 
November 1, 2007 through January 24, 2008.  Respondents thus deducted the over-
payment from Claimant’s  award of PPD benefits.  However, because Claimant reached 
MMI on December 27, 2007, Respondents overpayment is limited to the period Decem-
ber 28, 2007 through January 24, 2008.  The amount of the overpayment shall be de-
ducted from Claimant’s PPD award. 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:



1. Because Claimant reached MMI on December 27, 2007 Respondents 
overpayment of TTD benefits is  limited to the period December 28, 2007 through Janu-
ary 24, 2008.  The amount of the overpayment shall be deducted from Claimant’s award 
of PPD benefits.

2. Any issues not resolved by this  Order are reserved for future determina-
tion.

DATED: April 22, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-704-954

ISSUE

 The issue for determination is  the average weekly wage (AWW) for the period of 
disability commencing on November 4, 2008.

FINDINGS OF FACT

1. Claimant suffered an admitted industrial injury on November 6, 2006.  At a prior 
hearing in this matter on February 18, 2008, the parties stipulated that Claimant’s AWW 
based upon the wages at Employer was $323.50.  At the prior hearing, temporary total 
disability benefits were sought for the period from November 14, 2006, through April 23, 
2007.  
2. Claimant did not work from November 14, 2006, until April 23, 2007. On April 23, 
2007, Claimant was released to regular duty.  Claimant sought and obtained employ-
ment with a subsequent employer.  Claimant earned, on average, more wages at the 
subsequent employer than she did with Employer.
3. On November 4, 2008, Claimant underwent surgery on her right shoulder.  In-
surer admitted liability for temporary total disability benefits commencing on that date.  
This is the first payment of temporary disability benefits on this claim.  
4. Claimant began employment with the subsequent employer on May 14, 2007. 
After May 14, 2007, Claimant did not work at the subsequent employer for: (1) a three 
week period in January 2008 when Claimant was off-work to care for her child who had 
Chicken Pox; and (2) from June 11, 2008, through August 19, 2008, when Claimant was 
off-work for a foot surgery that is not related to this claim.  These events represent an 
abnormal departure from work, and are not expected to reoccur. 
5. Claimant’s AWW for the period commencing on November 4, 2008, is fairly com-
puted by calculation of average pay at the subsequent employer for the time she actu-
ally was working. 



6. From May 14, 2007, to November 4, 2008, Claimant worked for the subsequent 
employer for 450 days.  She earned $26,252.73, an average of $58.34 per day.  Her 
average wage per week that she worked was $408.38. 

CONCLUSIONS OF LAW

1. Respondents argue that Claimant is bound by the stipulation she reached as to 
the AWW at the February 2008 Hearing by operation of res judicata or issue preclusion.
2. The issue at that hearing is different than the issue to be determined at this hear-
ing.  At the February 13, 2008, hearing, the period of temporary disability benefits 
sought was November 2006 through April 2007, before this period of disability had be-
gan in November 2007. Claimant was released to regular duty in April 2007 and she has 
not claimed any disability after that release until November 2008.
3. The AWW that should be used for determining temporary disability benefits from 
November 4, 2008, ongoing was not litigated at the prior hearing.  
4. An injured worker’s AWW is to be based on his or her earnings at the time of in-
jury. Section 8-42-102(2), C.R.S., However, the discretionary exception in Section 8-42-
102(3), C.R.S. (2008), provides that the ALJ, in each particular case, may compute the 
average weekly wage in such a manner and by such method as will, in the opinion of 
the ALJ, fairly determine the employee's AWW. Avalanche Industries, Inc. v. Clark, 198 
P.3d 589 (Colo. 2008),  
5. The ALJ may determine a claimant's TTD rate based upon earnings the claimant 
received on a date other than the date of injury.  Pizza Hut v. Industrial Claim Appeals 
Office, 18 P.3d 867 (Colo.App. 2001); Campbell v. IBM Corp., 867 P.2d 77 (Colo.App. 
1993).  Where an injured worker’s earnings change, the AWW may be calculated based 
upon earnings during prior to a period of disability. Avalanche Industries, Inc. v. Clark, 
supra; Campbell v. IBM Corp., supra.  
6. Here, Claimant was released to return to work and located employment with a 
subsequent employer.  She earned more with the subsequent employer.  She became 
temporarily and totally disabled again when she had surgery on November 4, 2007.  Her 
average weekly wage fairly calculated based upon her earnings at that subsequent em-
ployer before this latest period of disability. 
7. Claimant’s AWW for her period of temporary disability commencing November 4, 
2007, is fairly calculated to be $408.38.  Insurer shall pay temporary disability benefits 
commencing November 4, 2007, based on an average weekly wage of $408.38. 

ORDER

It is therefore ordered that Claimant’s AWW for her period of temporary disability 
commencing November 4, 2007, is  $408.38. Insurer shall pay temporary disability bene-
fits commencing November 4, 2007, based on an average weekly wage of $408.38. The 
insurer shall pay interest to Claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due. All matters not determined herein are reserved for fu-
ture determination.

DATED:  April 23, 2009

Bruce C. Friend, ALJ



Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-764-836

ISSUES

 1. Did Claimant prove by a preponderance of the evidence that she sus-
tained an injury on May 5, 2008 arising out of and in the course of her employment with 
employer?

 2. If Claimant did prove a compensable injury, is Claimant’s treatment with 
Dr. Oren authorized?

 3. If Claimant did prove a compensable injury, is Claimant entitled to tempo-
rary partial disability (TPD) and/or temporary total disability (TTD) benefits?

 4. If Claimant did prove a compensable injury, have Respondents proven by 
a preponderance of the evidence that Claimant is  responsible for her termination of em-
ployment pursuant to Section 8-42-103(1)(g), C.R.S. and Section 8-42-105(4), C.R.S.?

 Prior to the hearing, the parties stipulated that if the claim is found compensable, 
Claimant’s average weekly wage would be $306.26.  Additionally, Respondents stipu-
lated to the authorization of Drs. McLaughlin and Rooks for treatment of Claimant’s 
condition.

FINDINGS OF FACT

1. Claimant is a sixty three year old female who was employed as a seamstress by 
employer.  Claimant’s job duties also included general office administration and phone 
duties.  Claimant began her employment with employer in December, 2006 as an assis-
tant to Ms. Waltrip, the owner.
2. Prior to Claimant’s employment with her employer, Claimant had a history of ar-
thritis, including arthritis in her right index finger and her hip.  Claimant also had carpal 
tunnel surgery in 1975.
3. On May 5, 2008, Claimant was provided with a project of removing fabric from 
two cornice boards after the customer determined that they did not like the fabric origi-
nally used.  The cornice boards were wooden frames that had batting and fabric over 
them that was secured by two types of staples.  In removing the fabric, Claimant used a 
flathead screwdriver and pliers to remove the staples.  The smaller staples were ap-
proximately ½” in length and the larger staples were approximately 1 ½” in length.  
Claimant testified that she worked on the project for approximately two hours and during 
that time, she removed approximately 135-150 smaller staples and over 10 heavy duty 
staples.  Claimant testified that this project caused her hand to get tired and she 
couldn’t get all of the staples removed.  Claimant demonstrated that in attempting to 



remove the staples she would grip the flathead screwdriver with her thumb on top of the 
screwdriver handle.
4. Claimant testified that after struggling to remove the staples she sought assis-
tance from her co-worker, Mr. Brumley, who helped Claimant complete the project.  Mr. 
Brumley testified that on May 5, 2008, he went to Claimant and asked if he could help 
her complete the project.  Mr. Brumley further testified that after he offered his assis-
tance to Claimant, Claimant oversaw his work on the cornice boards and Mr. Brumley 
completed the project with Claimant instructing him how to perform the project, as Mr. 
Brumley had never performed a project such as this before.  Mr. Brumley testified that 
he used pliers to remove the large staples and occasionally the small staple when the 
small staples would break.  Mr. Brumley testified that he removed a lot of staples and 
placed the number of staples at between 75 to 100.  Mr. Brumley testified that he did not 
experience any problems removing the staples.  Mr. Brumley testified that they com-
pleted putting the project back together either that day or the next day.  Based on the 
fact that according to the testimony of both Mr. Brumley and Claimant that Mr. Brumley 
completed the task of removing the staples with only supervisory assistance from 
Claimant, the ALJ finds that it is more probably true than not that Claimant requested 
assistance from Mr. Brumley in removing the staples.  Insofar as there is a conflict in the 
evidence with regard to this fact, the conflict is resolved in favor of Claimant.
5. Claimant testified that she developed pain in her right first finger and thumb while 
working on the cornice board.  Claimant testified that the problems with her right thumb 
never completely subsided, but Claimant believed the problem to be related to her ar-
thritis.  Claimant testified that the catching in her thumb began 10 days to 2 weeks after 
the cornice board project.  Claimant contacted her treating physician, Dr. Gieszl on June 
9, 2008 with reports of pain in the knuckles of her right hand and requested a referral to 
an orthopedist.  Claimant denied trauma to her right hand beyond the usual stress of 
her job as a seamstress.  Dr. Gieszl referred Claimant to Dr. Oren for evaluation on 
June 10, 2008.  Claimant’s first appointment with Dr. Oren was scheduled for July 1, 
2008.
6. Claimant testified that in June 2008, when her hands were continuing to give her 
problems, she requested that her hours be reduced in the hopes that the additional rest 
would allow the pain in her hands to resolve.  Claimant also testified that she asked her 
supervisor, Ms. Waltrip, if she knew of a good orthopedic surgeon in June 2008 when 
she was continuing to have problems with her upper extremity.
7. Claimant continued working for her employer until June 25, 2008.  Claimant’s 
employer was aware of her preexisting arthritis problems and, in an effort to accommo-
date Claimant, referred the bigger seamstress projects to outside contractors.  In June 
2008, employer determined that they were having more success selling furniture and 
decided to expand the furniture aspect of their business.  This decision involved moving 
the office and converting the workroom where Claimant would perform her job duties.  
Mr. Waltrip, co-owner for employer, testified that they informed Claimant in June 2008 
that the business was going to change.  Mr. Waltrip offered to keep Claimant on for a 
couple of weeks to help do inventory and employer would then use Claimant to perform 
her seamstress duties on a sub-contracting basis.  In performing her duties on a sub-
contracting basis, employer intended for Claimant to perform her seamstress duties out 
of her home.  Mr. Waltrip testified that he never discussed laying off Claimant.



8. Claimant has a preexisting history of arthritis in her bilateral hands, hip and knee.  
Claimant also has a prior history of carpal tunnel release surgery in 1975 and has been 
diagnosed with hypothyroidism.  Due to Claimant’s preexisting arthritis, Claimant had 
previously been referred to a rheumatologist for treatment.  Claimant’s employer was 
aware of her preexisting arthritis in her hands because Claimant had complained of the 
arthritic symptoms at various times to her employer.
9. Claimant was evaluated by Dr. Oren on July 1, 2008.  Claimant reported to Dr. 
Oren that she had a 6 week history of catching and snapping in her right thumb and re-
ported having done a great deal of sewing lately.   According to Dr. Oren’s Patient In-
formation form, filled out by Claimant on July 1, 2006, Claimant suffered an injury to her 
right thumb that her injury occurred at work while removing staples from cornice boards.  
Dr. Oren diagnosed Claimant with right trigger thumb and referred Claimant to Ms. Liak, 
an occupational therapist at Montrose Memorial Hospital for physical therapy.  Claimant 
reported to Ms. Liak on July 1 and reported a history of removing over 100 staples from 
a board and complained that she was unable to brush teeth, write or open a door.
10. Ms. Waltrip, the President and co-owner of employer’s business, testified that 
she was aware of Claimant’s arthritis in her hands based on complaints from Claimant.  
Ms. Waltrip testified that because of Claimant’s arthritis, Claimant could not finish the 
larger jobs quickly and those jobs were farmed out to sub-contractors.  Ms. Waltrip al-
lowed Claimant to take periodic breaks whenever Claimant felt a break was necessary.  
In June 2008, Claimant left a voice mail message for Ms. Waltrip indicating that she had 
changed her mind about helping inventory the store and was resigning her position.  
Claimant indicated in the message that she would drop off the key when she returned.
11. In the fall of 2007, Claimant earned “comp time” with her employer by working 
extra hours.  Instead of being paid overtime for those hours worked, Claimant was al-
lowed to accumulate “comp time” to be taken by Claimant in the future.  Claimant’s 
comp time would be paid to Claimant as though the hours were worked by Claimant, 
without Claimant actually working those hours.  Ms. Waltrip allowed Claimant to account 
for her own “comp time” and when Claimant began using her “comp time”, Ms. Waltrip 
believed the Claimant was taking advantage of the “comp time” arrangement.  At the 
end of March 2008, Ms. Waltrip ended the “comp time” system and paid Claimant her 
remaining “comp time” to bring Claimant to a zero balance.
12. Ms. Waltrip testified that Claimant requested fewer hours in the Spring of 2008 in 
order to allow Claimant to travel with her husband.  Ms. Waltrip denied that Claimant 
ever asked her if she was aware of a good orthopedic surgeon.  The ALJ finds that 
Claimant’s testimony of asking Ms. Waltrip if she knew of a good orthopedic surgeon is 
consistent with Claimant’s medical records where she requested a referral from Dr. Gi-
eszl to an orthopedist or rheumatologist.  The ALJ finds that this it is more likely than not 
that this conversation took place prior to Claimant knowing of the compensable nature 
of her physical complaints, and the ALJ does not interpret this conversation as being 
one in which Claimant was reporting to employer the existence of a workers’ compensa-
tion injury.  The ALJ finds that this conversation is more likely than not one that would be 
remembered by Claimant rather than Ms. Waltrip.  Insofar as there is a conflict in the 
evidence with regard to whether Claimant inquired with Ms. Waltrip if she knew of an 
orthopedic surgeon, the ALJ resolves this conflict in favor of Claimant.



13. Claimant first reported to Ms. Waltrip that she suffered a trigger thumb injury to 
her right thumb on July 10, 2008.  Ms. Waltrip believed Claimant was alleging her arthri-
tis was related to her work and had not had an employee report a work injury to her be-
fore.  Ms. Waltrip was unaware of workers’ compensation procedures, however, after 
discussing the injury with Claimant, Ms. Waltrip e-mailed her insurance company but did 
not refer Claimant for medical treatment.  
14. Claimant returned to Dr. Oren on July 29, 2008 and reported that her employer 
was contesting the workers’ compensation claim.  Dr. Oren noted that the insurance car-
rier could send Claimant to their own physician and offered to make a copy of his prior 
dictation available.  Dr. Oren recommended further hand therapy and ongoing conserva-
tive treatment.  Claimant was next evaluated by Dr. Oren on September 23, 2008 and 
reported that the hand therapy was good, but did not relieve her catching/locking symp-
toms.  Dr. Oren noted that Claimant wanted to wait to see what work comp was going to 
do and then make up her mind regarding having a trigger thumb release.
15. Claimant was referred by the insurer to Dr. McLaughlin for evaluation on October 
31, 2008.  Dr. McLaughlin noted that Claimant was accompanied by her husband and a 
case manager, Torrey Beil for the examination.  Claimant provided an accident history to 
Dr. Beale of removing industrial staples with a screwdriver and pliers while trying to 
change a window dressing.  Claimant denied a history of rheumatoid arthritis, trigger 
fingers or tenosynovitis to Dr. McLaughlin, and did report a history of right carpal tunnel 
surgery in 1975.  Claimant reported to Dr. McLaughlin that Dr. Oren was recommending 
surgery.  Dr. McLaughlin reviewed Dr. Oren’s medical records from July 1, July 29 and 
September 23, 2008 and noted Claimant presented Dr. Oren with a similar history.  Dr. 
McLaughlin opined that Claimant’s trigger thumb was directly related to her work activity 
as described and recommended that Claimant proceed with the surgery recommended 
by Dr. Oren at the first available appointment.
16. Dr. Oren authored a letter on December 9, 2008 that noted his review of Dr. 
McLaughlin’s October 31, 2008 report and requested authorization for a trigger thumb 
release be provided.  The stamp on the December 9, 2008 letter indicates that the letter 
was sent by Claimant’s counsel to the carrier on December 18, 2008.  
17. Respondents referred Claimant for examination by Dr. Rooks on January 13, 
2009.  Dr. Rooks determined that Claimant’s condition was “likely work related” and pro-
vided Claimant with an injection of Lidocaine into the right thumb.
18. Respondents referred Claimant to Dr. Bernton for another examination on March 
2, 2009.  Dr. Bernton obtained a history from Claimant, was provided with a job site 
evaluation and had the opportunity to examine the staples removed and purportedly the 
tools used to remove the staples.  Dr. Bernton reviewed medical literature addressing 
the causes of trigger fingers, including possible non-occupational causes.  Dr. Bernton 
also reviewed the medical treatment guidelines provided by the Division of Workers’ 
Compensation regarding cumulative trauma disorder to provide a causation analysis.  
Dr. Bernton noted that one would anticipate that an acute episode would produce symp-
toms fairly immediately following her exposure.  Dr. Bernton opined that Claimant’s lim-
ited exposure on May 5, 2008 would not cause Claimant’s trigger thumb.  
19. Dr. Bernton testified at hearing in this matter and expanded on the opinions pro-
vided in his March 2, 2009 report.  Dr. Bernton testified that it was his opinion that 
Claimant’s age, gender and history of hypothyroidism, along with her preexisting arthri-



tis were risk factors which left Claimant predisposed to the development of a trigger fin-
ger or trigger thumb condition.  Dr. Bernton opined that Claimant’s gripping of the tool 
was not for a sufficient amount of time to likely cause her trigger thumb.  Dr. Bernton 
opined that Claimant’s trigger thumb was likely of idiopathic origin.
20. Dr. McLaughlin testified at the hearing in this matter on behalf of Claimant.  Dr. 
McLaughlin testified that his evaluation of Claimant in October 2008 was arranged by 
Torrey Beil, who he identified as an agent for the insurer involved in this claim.  Dr. 
McLaughlin respectfully disagreed with Dr. Bernton’s opinions, and opined that while 
Claimant may have been predisposed to a trigger thumb developing, he believed 
Claimant’s work led to her trigger thumb condition.
21. Respondents argue that Dr. Bernton’s testimony should be given more weight 
than Dr. McLaughlin because Dr. Bernton had a complete medical history, job site 
evaluation and the opportunity to examine the tools used and staples removed and per-
formed a significant medical literature review.  The ALJ is not persuaded.  Both Dr. 
Bernton and Dr. McLaughlin are Level II accredited physicians and both are familiar with 
the Cumulative Trauma Treatment Guidelines provided by the Division of Workers’ 
Compensation.  Respondents had a job site evaluation performed by Torrey Beil, the 
representative who retained Dr. McLaughlin, on February 10, 2009, after the examina-
tions by Dr. McLaughlin and Dr. Rooks.  Respondents had the opportunity to provide 
Drs. McLaughlin and Rooks with any information Respondents deemed relevant in as-
sociation with the referral for treatment/evaluation prior to Claimant being seen by the 
physicians, but chose not to provide such information to the physicians.  Respondents 
had the opportunity to provide the job site evaluation, or any other information, to both 
Dr. McLaughlin and Dr. Rooks to determine if such information altered their opinions in 
any way after the physicians examined Claimant, but chose to instead obtain a third 
opinion on the issue of causation.  Respondents have the responsibility of providing the 
physicians chosen by Respondents to evaluate/treat an injured employee with evidence 
they believe is necessary for reaching a determination on issues Respondents deem 
relevant.  The ALJ finds the testimony of Dr. McLaughlin to be more credible than that of 
Dr. Bernton.  The ALJ credits the reports of Drs. Oren, McLaughlin and Rooks over the 
report of Dr. Bernton.
22. Respondents argue that if the claim is found compensable, the treatment from 
Dr. Oren should not be considered authorized.  The ALJ is not persuaded.  Claimant re-
ported her injury to her employer on or about July 8, 2008.  Respondents did not refer 
Claimant for medical treatment until Claimant’s examination with Dr. McLaughlin on Oc-
tober 31, 2008.  The ALJ finds that the right to select the authorized physician to treat 
Claimant’s injuries passed to Claimant when Respondents did not refer Claimant for 
treatment in a timely manner after she reported her injury.
23. Respondents argue that Dr. Oren has not recommended surgery for Claimant, 
and therefore, it is premature to determine if surgery is appropriate treatment in this 
case.  The ALJ is not persuaded.  Dr. Oren noted on September 23, 2008 that Claimant 
was going to wait to determine if she wished to proceed with her trigger thumb release.  
Dr. Oren wrote a letter on December 9, 2008 that requested authorization to perform a 
trigger thumb release.  The ALJ interprets these reports, along with the reports of Drs. 
McLaughlin and Rooks as proving that it is more probably true than not that Dr. Oren is 
recommending Claimant proceed with trigger thumb release surgery.



24. The ALJ finds the testimony of Claimant that she requested reduced time from 
her employer in May 2008 as a result of her problems with her upper extremities credi-
ble.  Claimant’s testimony is consistent with the wage records and medical records en-
tered into evidence.  While Respondents maintain that Claimant requested reduced 
hours in order to travel with her husband, the ALJ finds it is more probably true than not 
that Claimant’s request for reduced hours coincided with her increase in pain on or 
about approximately May 15, 2008 as reported in the medical records and related in her 
testimony at hearing.  The ALJ notes that Claimant worked approximately 27 hours the 
week of May 8 through May 14, 22 hours May 15 though May 21, then only worked 15 
hours per week after May 21, 2008.  Prior to Claimant’s injury, Claimant regularly 
worker, or was scheduled to work, 25 to 30 hours per week.
25. The ALJ finds Claimant has proven a disability as a result of her trigger thumb as 
evidenced by the reduced hours worked after her injury.  The ALJ credits Claimant’s tes-
timony that she was unaware of the compensable nature of her trigger thumb until her 
appointment with Dr. Oren on July 1, 2008.  The ALJ finds Claimant reported her trigger 
thumb to her employer on or about July 8, 2008.  The ALJ finds Claimant’s employer did 
not immediately refer Claimant for medical treatment.
26. Claimant entered into evidence wage records documenting her claimed lost 
wages after her date of injury.  According to these wage records, for the period ending 
after May 15, 2008, Claimant lost $698.97.  This figure does not include the $9.26 al-
legedly lost by Claimant prior to May 15, 2008.  The ALJ finds this evidence persuasive 
as to Claimant’s temporary partial disability for this claim through June 25, 2008.  
27. The ALJ further finds that Claimant’s wage loss after June 25, 2008 is related to 
Claimant’s industrial injury.  The ALJ credits Claimant’s testimony that she has been 
disabled as a result of the catching in her thumb.  The ALJ finds that it is more probably 
true than not that Claimant has been unable to perform her prior work as a seamstress 
as a result of her disability related to her trigger thumb.
28. Respondents argue Claimant is precluded from receiving temporary disability 
benefits because she is responsible for her termination of employment.  The ALJ is not 
persuaded.  Employer advised Claimant that they would be moving the business in a 
new direction and intended to change her position from a part time employee to a sub-
contractor position.  Employer invited Claimant to stay on for a couple of weeks during 
the transition period in order to help inventory the workroom.  Claimant was not required 
to accept this offer of transition employment as the ALJ finds this offer represented a 
material change from her prior employment as a seamstress.  The position offered by 
Respondents to Claimant for the two week transition period was performing inventory, 
which is a material alteration from her previous position as a seamstress.  Therefore, 
the ALJ finds that Claimant was constructively terminated from her job as a seamstress 
as of June 25, 2008 by employer.  Regardless, employer had already informed Claimant 
that they were eliminating her position, and Claimant’s subsequent resignation does not 
represent a volitional act that resulted in her wage loss.  

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-



102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
Likewise, Respondents have the burden of proving any affirmative defenses raised at 
hearing by a preponderance of the evidence.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 
2006.  A Workers’ Compensation case is decided on its merits.  Section 8-43-201, su-
pra.

2. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  Claimant shoulders the burden of proving by a preponderance of the 
evidence that her injury arose out of the course and scope of her employment with em-
ployer.  Section 8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985).  The fact that an employee has suffered a previous disability or impairment or 
received compensation therefore shall not preclude compensation for a later injury or for 
death.  Section 8-42-104(1), C.R.S.  
3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P2d 
1205 (1936); CJI, Civil 3:16 (2008).
4. As found, the ALJ finds the testimony of Dr. McLaughlin and the reports of Drs. 
Oren, Rooks and McLaughlin credible.  The ALJ finds the testimony of Claimant regard-
ing her work activities on May 5, 2008 and physical symptoms that manifested after 
those work activities to be credible.  The ALJ finds that Claimant has proven by a pre-
ponderance of the evidence that her trigger thumb arose out of and in the course of her 
employment activities of May 5, 2008.  

5. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), C.R.S., requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medi-
cal incapacity evidenced by loss  or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is  no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's  testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 



capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).  

6. As found, the ALJ finds the testimony of Claimant’s testimony that she re-
quested reduced hours after suffering pain in her upper extremities  after May 5, 2008.  
The ALJ finds that it is more probably true than not that her work-related injury contrib-
uted to some degree to a temporary wage loss after May 15, 2008.  Therefore, Claimant 
is  entitled to temporary partial disability benefits up to her last day of employment on 
June 25, 2008.  As  found, employer determined in June 2008 to materially alter Claim-
ant’s employment by making Claimant’s  position a subcontracting position.  Claimant 
was not required to accept the alteration to her employment, including the offer by em-
ployer to have Claimant assist with the inventory during the transition process.  The ALJ 
finds that employer effectively terminated Claimant’s employment by virtue of the altera-
tion of Claimant’s position from a seamstress working on an hourly basis  to that of a 
subcontractor.  The ALJ finds that it is  more probably true than not that Claimant’s work-
related injury contributed to some degree to her temporary total wage loss after June 
25, 2008.  As found, Claimant is entitled to temporary total disability benefits beginning 
June 26, 2008 and continuing until terminated by law.  

 7. Respondents are liable for authorized medical treatment reasonably nec-
essary to cure and relieve an employee from the effects  of a work related injury.  Sec-
tion 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. 
App. 1990).  Pursuant to Section 8-42-404(5), C.R.S., Respondents are afforded the 
right, in the first instance, to select a physician to treat the industrial injury.  Once Re-
spondents have exercised their right to select the treating physician, Claimant may not 
change physicians without first obtaining permission from the insurer or an ALJ.  See 
Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996).    
The right to select the treating physician, however, passes to Claimant where the em-
ployer fails to designate a physician willing to treat Claimant in the first instance.  See 
Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  Section 8-
43-404(5), C.R.S. now requires the employer to provide an injured employee with a list 
of at least two physicians or medical providers willing to treat Claimant.

 8. As found, Claimant reported her injury to her employer on or about July 8, 
2008.  Respondents questioned the compensable nature of Claimant’s injuries, but did 
not refer Claimant for treatment until her appointment with Dr. McLaughlin on October 
31, 2008.  The ALJ finds that it was not reasonable for Respondents  to wait almost four 
months to refer Claimant for receive medical treatment under these circumstances.  As 
found, the ALJ determines that the right to select an authorized treating physician 
passed to Claimant.  The ALJ finds that Claimant selected Dr. Oren as her authorized 
provider.  All treatment received by Claimant through Dr. Oren after July 8, 2008 is 
therefore deemed authorized.  Respondents have stipulated that Dr. McLaughlin and Dr. 
Rooks are also authorized to treat Claimant’s injuries. 



 9. As found, the ALJ orders that treatment recommended by Dr. Oren, includ-
ing possible trigger thumb release, is reasonable, necessary and related to Claimant’s 
May 5, 2008 industrial injury.

 10. Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S., contain identical lan-
guage stating that in cases “where it is  determined that a temporarily disabled employee 
is  responsible for termination of employment the resulting wage loss shall not be attrib-
utable to the on-the-job injury.”  In Colorado Springs Disposal v. Industrial Claim Ap-
peals Office, 58 P3d 1061 (Colo. App. 2002), the court held that the term “responsible” 
reintroduced into the Workers’ Compensation Act the concept of “fault” applicable prior 
to the decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Hence, 
the concept of “fault” as it is used in the unemployment insurance context is instructive 
for purposes  of the termination statutes.  Kaufman v. Noffsinger Manufacturing, W.C. 
No. 4-608-836 (Industrial Claim Appeals Office, April 18, 2005).  In that context, “fault” 
requires that the claimant must have performed some volitional act or exercised a de-
gree of control over the circumstances resulting in the termination.  See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1995) opinion after remand 908 P.2d 1185 
(Colo. App. 1995).

 11. As found, Respondents have failed to prove by a preponderance of the 
evidence that Claimant committed a volitional act which led to her termination of em-
ployment.  The ALJ finds that Claimant’s  employment was terminated by virtue of em-
ployer determining to eliminate Claimant’s position seamstress working at the shop on 
an hourly basis.  Claimant was not required to accept the new position offered by em-
ployer, nor was she required to stay with employer for the remaining two weeks to help 
inventory employer’s shop.  Therefore, Respondents affirmative defense that Claimant 
was responsible for her termination of employment is denied and dismissed.

ORDER

 It is therefore ordered that:

 1. Respondents are to pay Claimant temporary partial disability benefits in 
the amount of $465.98 ($698.97 times 2/3) for the period of May 15, 2008 through June 
25, 2008.

 2. Respondents are to pay Claimant temporary total disability benefits begin-
ning June 26, 2008 and continuing until terminated by statute or rule.

 3. Dr. Oren is authorized to treat Claimant for her industrial injury as of July 
8, 2009.

 4. Respondents are to pay for medical treatment from Dr. Oren that is rea-
sonable, necessary and related to Claimant’s industrial injury, including possible trigger 
thumb release surgery if elected by Claimant. The ALJ finds that the treatment on July 
29, 2008 and September 23, 2008 is reasonable, necessary and related to Claimant’s 
industrial injury.



The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  _April 24, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-697-764

ISSUES

 The issues set for hearing include whether Claimant’s left shoulder and arm in-
jury is compensable under the Colorado Workers’ Compensation Act.

FINDINGS OF FACT

 1. Claimant suffered an admitted injury to her right upper extremity as a re-
sult of repetitive trauma on November 1, 2005.  Claimant was initially evaluated by Dr. 
Hanson on April 20, 2006.  Claimant reported the slow onset of pain in the right upper 
shoulder while keyboarding at her desk.  Claimant reported that these symptoms would 
come and go and she thought they would get better but had not.  Claimant reported that 
her desk was not ergonomically correct, but had recently been lowered.  Dr. Hanson 
recommended a right shoulder MRI, physical therapy, an ergonomic job site evaluation 
and prescribed Skelaxin.

 2. Claimant returned to Dr. Hanson on May 2, 2006 with continued com-
plaints  of cervical spine and right shoulder pain.  Dr. Hanson noted that Ms. Haight, an 
occupational therapist, performed an ergonomic evaluation of Claimant’s work site 
which resulted in changes to Claimant’s work station, including repositioning items on 
Claimant’s desk, raising her chair and relocating her keyboard.

 3. Claimant was next evaluated by Dr. Hanson on May 9, 2006 with reports 
of improvement since her last visit.  Claimant also reported the presence of left dorsal 
forearm pain with an onset beginning that morning.  When questioned by Dr. Hanson 
regarding the left forearm pain, Claimant reported she believed that it was related to us-
ing the left forearm (sic) in order to compensation for the right.  For example, Claimant 
reported using her left hand for the telephone use and for keyboarding since her last 
visit.  Claimant returned to Dr. Hanson on May 24, 2006 and reported that her left fore-
arm pain had clinically resolved.



 4. Claimant continued to receive conservative treatment for her right upper 
extremity injury under the auspices of Dr. Hanson who referred the Claimant to Dr. Fail-
inger, an orthopedic surgeon on June 21, 2006.  Dr. Failinger diagnosed Claimant with 
rotator cuff tendinitis  and noted that x-rays revealed a severe type III acromion with a 
large osteophyte.  Dr. Failinger recommended a cortisone injection and noted that 
Claimant would likely need surgical intervention in the form of a decompression at some 
point.

 5. Claimant was next evaluated by Dr. Hanson on June 29, 2006.  Dr. Han-
son reported that Claimant had undergone18 therapy sessions which had helped her 
significantly.  Dr. Hanson advised Claimant that at the next evaluation, if she did not 
want to pursue either an injection or surgery, she would be placed at maximum medical 
improvement (“MMI”).  Dr. Hanson also noted that Claimant continued working modified 
duty.  Claimant subsequently underwent a cortisone injection under the auspices of Dr. 
Failinger on August 9, 2006.  Claimant reported to Dr. Hanson on August 15, 2006 that 
she missed two days of work after the cortisone injection because of increased pain that 
resulted in Claimant being unable to use her arm at all.

 6. Claimant returned to Dr. Failinger on August 30, 2006 and reported that 
after her increased pain, her shoulder ended up definitely feeling better.  Dr. Failinger 
recommended that Claimant proceed with surgery if she chose to at that time.  On Sep-
tember 13, 2006, Claimant followed up with Dr. Hanson and advised that she did not 
wish to proceed with the surgery.  Dr. Hanson placed Claimant at MMI with no perma-
nent impairment and no work restrictions, noting that Claimant had been working with-
out restrictions since August 15.  Claimant reported continued pain with the right shoul-
der if she keyboarded for too long, but did not specify how many minutes of keyboarding 
might worsen her shoulder pain.  Dr. Hanson recommended maintenance treatment in 
the form of medication refills and 2 maintenance visits  with himself, and one mainte-
nance visit with Dr. Failinger.  Dr. Hanson further noted that Claimant should be allowed 
to reopen her case in the next six months if she decided to pursue surgery.

7. Claimant was involved in a motor vehicle accident (“MVA”) on October 19, 2006.  
Claimant reported injuries to her neck and right shoulder immediately following the acci-
dent to the emergency room physicians.  Claimant was provided with medications and 
discharged with instructions to avoid strenuous activity for three days and work for two 
days.
8. Claimant returned to Dr. Hanson on November 2, 2006 with complaints of her 
right shoulder gradually feeling worse since early October.  Claimant denied any re-
injury to her shoulder.  Dr. Hanson noted some worsening of Claimant’s right shoulder 
on objective findings and recommended another subacromial bursal injection.  Dr. Han-
son also provided Claimant the option of reopening her workers’ compensation case if 
she wished to pursue the surgery previously recommended by Dr. Failinger.  Claimant 
denied the injection and the surgical options at that time, and Dr. Hanson kept Claimant 
at MMI.
9. Claimant contacted Dr. Hanson on November 7, 2006 and reported that she was 
involved in a MVA on October 19 while on her way to work, and reported having cervical 



spine pain since the day of the accident.  Claimant also reported lumbar pain starting on 
November 4, 2006.  Claimant reported to Dr. Hanson that she was unsure if the MVA 
aggravated her right shoulder problems.  Dr. Hanson referred the Claimant to her family 
doctor for the back and neck pain.  Claimant was evaluated by Kaiser Permanente for 
her MVA injuries on November 8, 2006.  Claimant reported increasing back pain since 
the MVA.  Claimant also reported that prior to the MVA, she was involved in a workers’ 
compensation claim for her right shoulder.  Claimant reported to Kaiser that she thinks 
the MVA may have exacerbated her right shoulder condition.
10. Claimant returned to Dr. Hanson on December 19, 2006 with continued com-
plaints of right anterolateral shoulder pain that had not improved since her November 2, 
2006 appointment.  Claimant reported that she continued to work full duty buy had an 
increased work load demanding more keyboarding.  Claimant also reported increased 
right ulnar forearm pain and right index finder pain if she pulls with the right arm.  Dr. 
Hanson again outlined Claimant’s treatment options and referred the Claimant back to 
Dr. Failinger for a repeat examination.  Claimant was evaluated by Dr. Failinger on De-
cember 27, 2006.  Dr. Failinger reported that Claimant was not doing well and wanted to 
push on with surgery.  Dr. Failinger recommended a decompression and possible rota-
tor cuff repair, but recommended Claimant get her medical clearance from her primary 
care physician (“PCP”) regarding her hypertension prior to proceeding with the surgery.
11. Dr. Gillaspie, Claimant’s PCP, evaluated Claimant on January 8, 2007.  Claimant 
reported right shoulder pain for which surgery was planned.  Claimant also reported an 
onset of left shoulder pain from using her left arm more often.   Dr. Gillaspie contacted 
Dr. Hanson to determine if the injury was related to work given the likely cause was 
overuse from the original injury.  Claimant eventually underwent surgery of her right 
shoulder on January 23, 2007 and began missing time from work.  Dr. Failinger noted in 
the surgery that Claimant did not have a torn rotator cuff.  Claimant was next evaluated 
by Dr. Hanson on February 6, 2007.  Claimant reported to Dr. Hanson the presence of 
left lateral and anterior shoulder pain and left mid-biceps pain that started a few weeks 
ago.  Dr. Hanson noted that his examination presented with findings suggesting im-
pingement and ordered therapy to evaluate and treat the left shoulder.  Dr. Hanson 
noted that if Claimant’s symptoms did not improve with therapy, he would recommend 
an MRI of the left shoulder.
12. Dr. Hanson released the Claimant to return to work on March 1, 2007 with a four 
pound lifting restriction and limitations on typing of no more than 20 minutes with 20 
minutes of rest.  Claimant was reevaluated by Dr. Hanson on March 22, 2007 and re-
ported that her left shoulder had improved, apparently since returning to work.  Claimant 
also reported that her PCP was considering therapy for the left shoulder and the neck, 
and would possibly order the left shoulder MRI.  Claimant returned to Dr. Hanson on 
April 6, 2007 with reports that her left shoulder symptoms were unchanged.  Dr. Hanson 
noted positive Hawkins and Neer impingement signs on the right with positive Clancy, 
Hawkins, and Neer impingement signs on the left.
13. Dr. Hanson reevaluated Claimant on April 11, 2007.  Claimant showed signs of 
functional improvement of her right shoulder.  Dr. Hanson noted that while Claimant’s 
left shoulder had been denied by the insurer, Claimant was pursuing treatment with her 
Kaiser Permanente physicians who were providing therapy and other appropriate treat-
ment.  Claimant apparently had a left shoulder x-ray performed by her PCP which was 



reportedly negative.  Claimant returned to Dr. Hanson on May 4, 2007 and reported im-
provement of her right shoulder symptoms with her physical therapy.  Dr. Hanson noted 
that Claimant had cervical pain and left shoulder pain which were unrelated to her cur-
rent workers’ compensation claim.  
14. Claimant returned to Dr. Failinger on July 16, 2007 and reported she had made 
some progress overall, but still had some pain and discomfort.  Dr. Failinger offered 
Claimant a final cortisone injection, but Claimant did not like the reaction from the last 
injection and, therefore, rejected any further treatment in way of injections.  Dr. Hanson 
noted that Claimant’s recovery from her right shoulder surgery was slower than ex-
pected, but eventually placed the Claimant at MMI on August 23, 2007 with a 7% upper 
extremity impairment rating that converts to a 4% whole person rating.
15. Claimant underwent a Division IME with Dr. Reichardt on March 19, 2008.  
Claimant complained of an aching and burning pain in her neck with pain over both 
shoulders. Dr. Reichardt noted positive Hawkins, O’Brien’s and Speed’s tests bilaterally.  
Dr. Reichardt diagnosed Claimant with having: 1) right shoulder pain, the onset of which 
was associated with repetitive activity at work associated with ergonomic factors; 2) left 
shoulder pain with a mechanism of injury of compensatory overuse associated with right 
shoulder limitation; 3) neck pain – either related to non-work related motor vehicle acci-
dent injury, possible component of myofascial involvement associated with her shoulder 
injury; 4) hand numbness – unlikely related to her 11/01/05 injury.  Dr. Reichardt opined 
that Claimant was at MMI for her right shoulder injury, and provided Claimant with an 
impairment rating of 11% of the upper extremity that converts to a 7% whole person im-
pairment rating.  Dr. Reichardt also opined that Claimant was not at MMI for her left 
shoulder injury, and recommended that Claimant have an MRI and 6-12 physical ther-
apy visits to address an appropriate rehabilitation program for the shoulder, including a 
possible evaluation by an orthopedic surgeon.  Dr. Reichardt also provided an impair-
ment rating of 11% of the left upper extremity that, likewise, converted to a 7% whole 
person impairment rating.
16. Dr. Reichardt was deposed in connection with this claim on August 13, 2008.  
Upon questioning from Respondents counsel regarding Claimant’s left upper extremity 
injury, Dr. Reichardt provided the following answers:

Q: Why would her left become symptomatic?

A: It’s likely that it’s related to the limitations that she had in her right shoul-
der.

Q: Okay.  And a limitation that she was working full duty on September 13th, 
2006, right?

A: That’s correct.

Q: Any report by her that I’m favoring my arm so heavily at that junction that 
I’m beginning to become symptomatic on my left?

A: No.

….



Q: Did she have additional objective functional limitations on November of 
2006 when she returned to Dr. Hanson?

 (Pause.)

A: She had objective findings and limitations in her range of motion as well 
as positive provocative maneuvers.  I don’t see that she had – I don’t see that 
there was documentation of a specific functional loss per se.

….

Q: She appears to be worse when she comes back in November, correct?

A: That’s right.

Q: Were you, from your review of the records, assuming then that she was 
less functional or favoring her right arm more than she was at the time of dis-
charge in September of 2006?

A: I would assume that she was less functional.

Q: Okay.  And less functional in a compensatory-type injury, if you’re less 
function with the affected extremity, then the theory is  you necessarily start using 
the unaffected extremity more, causing it tom become symptomatic; is that right?

A: That’s correct.

Q: Okay.  Any complaints of that prior to her discharge in September of 2006.

A: No.

Q: Understanding that she had the automobile accident that you’ve already 
testified that was contributing to her exacerbation, is it a fair statement that to the 
extent she was limited in using the right extremity from the automobile accident, 
that contributed to her developing problems in the left?

A: Yes.

Q: And is your opinion supported by the fact that she does not report the on-
set of left extremity problems until January of 2007?

A: Yes.

Q: Do you have an opinion as to what the appropriate apportionment or as-
signment of liability would be between the workers’ compensation injury and the 
automobile accident with regard to the left compensatory injury?



A: This  is an area that legally perhaps I don’t have a full understanding of 
what the proper usage of apportionment would be.  From a medical standpoint, I 
would say that it would be reasonable to assign approximately 50 percent re-
sponsibility for each of those.  There’s  not – there’s not a basis to provide an ap-
portionment of the impairment ratings  based on the very specific guidelines that 
the Division gives us, but from a general medical standpoint as far as how much 
each contributed to a problem, I think it’s reasonable to assess that apportion-
ment.

Q: Okay.  And I appreciate that answer, Doctor.  And moving away from ap-
portionment – let's make it easier – if I were to ask you how much of Ms. Ince’s 
left shoulder or left extremity problems are causally related to the work injury, 
would that assignment still be 50 percent causally related to the work injury, 50 
percent causally related to the contributing factor of the automobile accident?

A: Yes.

 17. Claimant testified at the hearing that she has  been employed as a insur-
ance verifier for approximately 4 years.  Claimant’s job duties include constant use of 
the telephone and using her hands to dial, push keys and type.  At the time of Claim-
ant’s initial injury to her right upper extremity, Claimant was working 10 hour shifts, four 
days per week.  After Claimant began having problems with her right shoulder, her em-
ployer had an ergonomic evaluation of her work space and her phone, mouse pad and 
other items were switched from her right to her left side.  Claimant testified at hearing 
that she began having problems with her left upper extremity shortly after her problems 
with her right shoulder developed.  Claimant also testified that she developed the same 
problems in her left upper extremity that she had on her side.  Specifically, Claimant tes-
tified that her left upper extremity started acting the way her right upper extremity had 
been acting right after the surgery.  Claimant testified that she was involved in an MVA 
in October, 2006, but denied any injuries to her shoulders as a result of the MVA.  

18. The ALJ finds that Claimant’s  right shoulder problems developed as a re-
sult of Claimant’s ergonomically incorrect work station.  Dr. Hanson had an occupational 
therapist evaluate the Claimant’s work station in April, 2006, and adjustments were 
made to the work station to become more ergonomically correct.  Claimant originally 
complained of some problems with her left forearm in early May, 2006; however those 
symptoms resolved with a short course of therapy.

19. Claimant was placed at MMI for the right shoulder condition in September, 
2006 and released to return to work without restrictions.  Claimant subsequently devel-
oped a worsening of her right upper extremity symptoms after being placed at MMI and 
eventually underwent surgery on her right shoulder on January 23, 2007.  

20. Claimant first complained of symptoms in her left shoulder in early Janu-
ary, 2007.  Claimant testified that the symptoms in her left shoulder were related to her 
employer moving her phone, mouse and other amenities from her right side to her left 
side after she developed problems with her right shoulder.  The ALJ finds that Claimant 



has failed to prove that it is more probably true than not that her left shoulder symptoms 
are related to overusing her left upper extremity.  If Claimant’s symptoms were related to 
changes in her work station, as testified to by Claimant, one would expect that Claim-
ant’s symptoms would have improved in the six weeks she was off following her right 
shoulder surgery.  Instead, Claimant didn’t report any improvement in her symptoms un-
til after she returned to work.   

21. Claimant’s left shoulder problems did not develop until after her MVA on 
October 19, 2006.  While Claimant alleged that these symptoms were related to over-
use of her left upper extremity while compensating for her right upper extremity, the ALJ 
notes that Claimant was not under any work restrictions at the time her symptoms de-
veloped and did not improve when she was off of work.  Additionally, Claimant’s testi-
mony that her left upper extremity complaints began after surgery on her right shoulder 
is  not supported by the medical records.  The ALJ therefore does not find Claimant’s 
testimony with regard to the onset of her symptoms credible.  

22. Based on the totality of the evidence, the ALJ finds that Claimant has 
failed to prove by a preponderance of the evidence that her left shoulder condition is a 
compensable component of the November 1, 2005 right shoulder injury.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law:

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights  of the em-
ployer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is  decided on 
its merits.  Section 8-43-201, supra.

 2. A compensable industrial accident is  one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the indus-
trial aggravation is the proximate cause of the disability or need for treatment.  See H & 
H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent Injury 
Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is compensa-
ble if it “aggravates accelerates or combines with“ a preexisting disease or infirmity to 
produce disability or need for treatment.  See H & H Warehouse v. Vicory, supra.



 3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).

 4. As found, Claimant has failed to show by a preponderance of the evidence 
that her left shoulder condition is  a compensable component of the November 1, 2005 
right shoulder injury.  The ALJ finds that Claimant did not prove by a preponderance of 
the evidence that her job duties caused, aggravated or accelerated her need for treat-
ment of the left shoulder.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for benefits for her left shoulder injury stemming from the 
November 1, 2006 accident is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  __April 21, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-770-478

ISSUES

 1. The issues for determination include compensability and payment of rea-
sonable, necessary and related medical bills including whether the treating physicians 
were authorized.

FINDINGS OF FACT

 1. Claimant was employed as a housekeeper with employer beginning on 
July 2, 2008.  On August 25, 2008, Claimant arrived at work at approximately 7:30 a.m.  
Claimant testified that three co-employees had called in sick on this  day and that the 



temperature was 103 degrees outside.  Claimant was working inside.  Claimant testified 
the temperature in the kitchen was  90 degrees.  Claimant took a break at approximately 
11:30 a.m. for lunch and returned to work at noon to begin serving lunch.  While serving 
lunch, Claimant noticed she was getting blurred vision and began drinking water.  
Claimant began feeling better and started serving entrees to the residents, but noticed 
she could only see the outlines of peoples faces.  Claimant drank more water and even-
tually collapsed.  Claimant testified that she had never collapsed before.

 2. Claimant was taken by ambulance to the St. Mary’s Hospital Emergency 
Room (“ER”) where she was diagnosed as having a first time seizure.  The ER physi-
cians noted that Claimant did not fall to the floor.  Claimant reported to the ER physi-
cians that she was not feeling right this morning and complained of weakness.  While at 
the ER, Claimant had a CT scan of her head that revealed a left sphenoid sinusitis.  
Tests showed claimant had a low potassium level and a slightly elevated glucose level.  
Claimant was discharged home with instructions to follow up with Dr. Gilman.

 3. Claimant was evaluated by Dr. Gilman on September 3, 2008 and re-
ported a history of a first generalized seizure occurring on August 25, 2008.  Claimant 
told Dr. Gilman that she remembered that while she was working, she stood up and be-
gan developing blurred vision.  She sat down and the blurred vision eventually resolved.  
When she stood back up, she again developed blurred vision and the next thing she 
knew, she awoke several hours later in the ER.

 4. Claimant reported to Dr. Gilman that she was taking an average of 120 
tablets of Fioricet every three moths and would take upwards of four to six tablets per 
day for treatment of intermittent migraines.  Dr. Gilman suspected that Claimant might 
have had a withdrawal seizure from the barbiturate in the Fioricet due to the fact that 
she was taking excessive amounts of the drug before discontinuing it’s use two or three 
weeks ago.  Dr. Gilman recommended Claimant pursue an MRI scan and an EEG and 
provided Claimant with restrictions  of no driving, working in high places, working with 
power tools, swimming alone or operating heavy equipment for a six-month period of 
time.

 5. Claimant testified at hearing that Dr. Gilman’s medical report did not accu-
rately reflect her medication consumption.  Claimant testified that prior to her injury she 
had experienced chronic migraine headaches, but had not taken her medication in 3 
months, not the three weeks reported by Dr. Gilman.

 6. Claimant subsequently reported to Dr. Kerry Beinlich for examination.  Dr. 
Beinlich authored a letter on or about November 6, 2008 indicating that based upon the 
history and documentation, “I don’t think it’s clear that her incident was unrelated to 
work.”  Dr. Beinlich noted that Claimant was working in very hot conditions and devel-
oped some fuzziness of her vision followed by a period of time Claimant was amnestic 
to before Claimant awoke in the ER.  Dr. Beinlich noted that it is common for people to 
have some jerky movements associated with a syncopal episode that may appear to a 
lay-person consistent with a seizure.  Dr. Beinlich noted that she did not believe it could 
be said with any degree of certainty whether Claimant had a syncopal episode related 



to work conditions or a seizure.  Dr. Beinlich also noted that based on the history, 
Claimant’s incident on August 25, 2008 sounded more like a syncopal episode.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its  merits.  Section 8-43-201, supra.  The ALJ’s factual findings concern only evi-
dence that is dispositive of the issues involved; the ALJ has not addressed every piece 
of evidence that might lead to a conflicting conclusion and has rejected evidence con-
trary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

 2.  Claimant shoulders  the burden of proving by a preponderance of the evi-
dence that her injury arose out of the course and scope of her employment with em-
ployer.  Section 8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985).  Claimant must show that the injury was sustained in the course and scope of 
her employment and that the injury arose out of her employment.  The “arising out of” 
and “in the course of” employment criteria present distinct elements of compensability.  
Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 1999).  For an injury to oc-
cur “in the course of” employment, the claimant must demonstrate that the injury oc-
curred in the time and place limits of his employment and during an activity that had 
some connection with his work-related functions.  Id.   For an injury to “arise out of” em-
ployment, the claimant must show a causal connection between the employment and 
the injury such that the injury has its  origins in the employee’s work related functions 
and is sufficiently related to those functions to be considered a part of the employment 
contract.  Id.  Whether there is a sufficient “nexus” or relationship between the Claim-
ant’s employment and his injury is one of fact for resolution by the ALJ based on the to-
tality of the circumstances.  In re Question Submitted by the United States Court of Ap-
peals, 759 P.2d 17 (Colo. 1988).

3. In this case, based on the totality of the circumstances, the ALJ finds that Claim-
ant has failed to prove by a preponderance of the evidence that she suffered an injury 
arising out of and in the course of her employment.  The ALJ credits the reports from the 
ER and Dr. Gilman and finds that Claimant likely had a first time seizure on August 25, 
2008.  The ALJ finds that there is insufficient evidence to show that Claimant’s employ-
ment caused, aggravated or accelerated her seizure.  The ALJ notes that Dr. Beinlich 
found that it could not be said with any degree of certainty whether Claimant had a sei-



zure or a syncopal episode.  The ALJ finds that the opinion of Dr. Beinlich does not es-
tablish that Claimant has met her burden of proving a compensable injury by a prepon-
derance of the evidence.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for benefits is denied and dismissed.

DATED:  _April 24, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-733-019

ISSUES

The issues determined herein are whether the surgical procedure requested by 
Dr. Marin to repair the scapholunate ligament tear is reasonable and necessary and re-
lated to the claim and the appropriate burden of proof.  

FINDINGS OF FACT

1. On August 11, 2007 the Claimant was injured in an admitted industrial accident 
when an approximate 300-pound patient rolled over her left wrist.

2. The Claimant was referred to the providers at Centura Centers for Occupational 
Medicine and was followed primarily by Dr. Daniel Olson.

3. Dr. Olson placed the Claimant at maximum medical improvement on November 
28, 2007.  Dr. Olson noted in his impairment rating report of December 15, 2007 that x-
rays were taken and evidently there was some concern about the scapholunate disrup-
tion.  In addition, he noted the MRI scan showed confirmation of the tear as well as a 
tear of the TFCC.  Dr. Olson noted that an orthopaedic opinion from Dr. Devanny was 
obtained as well as a second orthopaedic opinion from Dr. Hart.  According to Dr. Olson, 
neither surgeon recommended any surgery.  However, the Claimant continued to com-
plain of symptoms and an EMG was obtained which did confirm mild to moderate level 
carpal tunnel syndrome on the left side.  Dr. Olson concluded that the patient did not 
want surgery and therefore was being placed at maximum medical improvement and a 
12% upper extremity scheduled impairment was provided.  



4. The insurer filed a Final Admission of Liability consistent with Dr. Olson’s opinion 
on May 8, 2008.  The Claimant objected to the Final Admission of Liability and obtained 
a Division Independent Medical Examination that was performed by Dr. Jeffrey Jenks.  
Dr. Jeffrey Jenks opined that the Claimant was not at maximum medical improvement.  
Dr. Jenks noted that the Claimant wanted to proceed with surgery.  Dr. Jenks felt the pa-
tient was therefore not at maximum medical improvement and referred her for a possi-
ble carpal tunnel release surgery.  Dr. Jenks stated that he concurred with Drs. Devanny 
and Hart that the symptoms were not consistent with a scapholunate ligament tear.  Dr. 
Jenks stated that he therefore agreed that the scapholunate ligament tear is likely not 
due to her work injury and not the source of her ongoing left wrist pain.  

5. Dr. Daniel Olson referred the Claimant to Dr. Philip Marin to examine the patient 
on September 24, 2008.  Dr. Marin reviewed x-rays and an MRI, which to his satisfac-
tion demonstrated a scapholunate tear, TFCC tear, dorsal ganglions on the wrist, and 
some degeneration of both the scaphoid and lunate.  Dr. Marin felt the Claimant was an 
excellent candidate for surgical intervention on the left upper extremity.  Dr. Marin rec-
ommended an endoscopic carpal tunnel release, wrist arthroscopy with TFCC debride-
ment, excision of the dorsal wrist ganglions, and repair of the scapholunate ligament 
with likely a capsulodesis of the scaphoid.  Dr. Marin requested authorization to proceed 
with the surgery.

6. The insurer authorized the carpal tunnel surgery only and not the surgery to re-
pair the scapholunate tear as was requested by Dr. Marin when he saw the Claimant 
after the Division Independent Medical Examination on September 24, 2008.  The 
Claimant underwent the carpal tunnel release by Dr. Marin on October 2, 2008.  The 
Claimant’s symptoms did not improve.

7. Dr. Marin testified that the remaining symptoms are best treated by the surgical 
procedure that he had originally requested.  His clinical studies, his reading of the MRI, 
and his training all indicate to him to a reasonable degree of certainty that the Claimant 
has the ligament tear, needs the surgery to avoid “catastrophic results,” and presents 
clinically consistent with the injury.  In his opinion, again to a medical certainty, the injury 
occurred at work on August 11, 2007 as described by the Claimant.

8. Dr. Jack Rook evaluated the Claimant.  Dr. Rook agreed with Dr. Marin that the 
surgical procedure is reasonable and necessary to treat the industrial injury.  

9. Dr. Daniel Olson has followed the Claimant since the onset of her injury at work.  
Although he does not profess to be a surgeon, he notes consistently that even after the 
carpal tunnel release surgery, the Claimant continued to have ongoing symptomotology 
including pain and swelling.  He has referred the Claimant to Dr. Marin to complete his 
surgical recommendations.  

10. Dr. Hart continues to opine that he does not believe that the Claimant requires 
the surgical procedure recommended by Dr. Marin because, in his opinion, there was no 
clinical evidence of any instability at the scapholunate interosseous.  Dr. Hart testified 



that he performed comprehensive testing of the Claimant but could not conclude that 
she had a tear of the scapholunate ligament and therefore did not believe the surgery 
was needed.

11. The Claimant has proven it is more probably true than not that the need for sur-
gery proposed by Dr. Marin is causally related to the industrial injury of August 11, 2007.  
The testimony from Dr. Marin is credible and persuasive.  The fact that the Claimant’s 
symptomotology has not materially changed since the carpal tunnel release is suppor-
tive of Dr. Marin’s opinion and, to the extent Dr. Olson agrees, to his opinion of related-
ness.  

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado Sections 8-40-101, 
et seq., C.R.S. is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  Section 8-40-102(1), C.R.S.  The Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case must be 
interpreted neutrally, neither in favor of the rights of the Claimant nor in favor of the 
rights of respondents.  Section 8-43-201.  

2. When determining credibility, the fact-finder shall consider, among other things, 
the consistency or inconsistency of the witness’ testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, preju-
dice, or interest.  See Prudential Insurance Company v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ’s factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

3. The Claimant was required to prove by a preponderance of the evidence that the 
conditions for which she seeks medical treatment were proximately caused by an injury 
arising out of and in the course of the employment.  Section 8-41-301(1)(c), C.R.S.  The 
Claimant must prove a causal nexus between the claimed disability and the work-
related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  The question 
of whether the Claimant met the burden of proof to establish the requisite causal con-
nection is one of fact for determination by the ALJ.  City of Boulder v. Streeb, 716 P.2d 



786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000).  

4. As determined in Finding of Fact 11, the Claimant proved it is more probably true 
than not that the need for the surgery proposed by Dr. Marin is causally related to the 
industrial injury and reasonable and necessary.  The Claimant has received continuous 
treatment since the injury.  Drs. Marin and Rook as well as to some extent Dr. Olson 
have all opined that the need for surgery is related to the industrial injury.  Dr. Marin’s 
recommendation for surgery is corroborated by the opinion of the Claimant’s long-time 
treating physician, Dr. Olson.  While some other physicians have recommended against 
surgery, their opinions were not consistent with the Claimant’s lack of improvement fol-
lowing the partial surgery to repair the carpal tunnel.  The ALJ’s determination that the 
surgery is reasonable and necessary is influenced by the Claimant’s objective reports of 
ongoing symptomotology following the carpal tunnel surgery.  Evidence and inferences 
not consistent with this conclusion are found to be not persuasive.

5. Respondents are liable to provide medical treatment that is reasonable and nec-
essary to cure and relieve the effects of the industrial injury.  Section 8-42-101(1)(a), 
C.R.S.  The question of whether the Claimant proved treatment is reasonable and nec-
essary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002).  When considering whether proposed medical treatment is rea-
sonable and necessary, the ALJ may consider not only the relevant medical opinions, 
but also other circumstances including the Claimant’s objective desire for the treatment, 
the Claimant’s objective experience of pain, and the results of the Claimant’s previous 
medical treatment.  Grigsby v. Denny’s Restaurant, W.C. No. 4-010-016 (ICAO June 29, 
1995).  

6. The ALJ rejects the respondents’ assertion that Dr. Jenks’ Division Independent 
Medical Examination opinion influences the burden of proof in this case.  The Claimant 
is not challenging the Division Independent Medical Examiner’s opinion regarding 
maximum medical improvement.  In fact, the Claimant agrees with the Division Inde-
pendent Medical Examiner when he opined that she was not at maximum medical im-
provement.  The Claimant is not challenging an impairment rating.  An impairment has 
not been provided because the Claimant is not at maximum medical improvement.  The 
medical benefit issue is not tied to Dr. Jenks’ rating because there is no rating.  The Di-
vision Independent Medical Examination process has not been completed.  Heightened 
burden of proof; namely, clear and convincing evidence only applies to an attempt to 
overcome a Division Independent Medical Examiner’s opinion regarding maximum 
medical improvement or impairment.  Cordova v. Industrial Claim Appeals Office, 55 
P.3d 186 (Colo. App. 2002).  The threshold question of whether the Claimant has sus-
tained a compensable injury in the first instance is one of fact that the Administrative 
Law Judge must determine, if contested, under the preponderance of the evidence 
standard.  Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo. App. 2001).  The Division In-
dependent Medical Examiner’s opinion on this issue is not entitled to special or pre-
sumptive weight.  Leprino Foods Company v. Industrial Claim Appeals Office, 134 P.3d 
475 (Colo. App. 2005); Faulkner, supra.  



ORDER

 It is therefore ordered that:

1. The Respondents shall pay for the surgery recommended by Dr. Marin and all 
reasonable and necessary expenses ancillary to that procedure.

2. Respondents shall pay statutory interest at the rate of eight percent (8%), per 
annum on all amounts due and not paid when due.

3. Any and all issues not determined herein are reserved for future decision.

DATE: April 24, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NOS. WC 4-768-099 & 4-783-518

ISSUES

 The issues for determination are: 

A. In WC 4-768-099 (DOI 4/20/08): Medical benefits, including liability for the rec-
ommended surgery.  The parties agreed that the average weekly wage for this claim is 
$810.00.
B. In WC 4-783-518 (DOI 8/8/2008): Compensability, medical benefits, and tempo-
rary total disability benefits.  The parties stipulated to an average weekly wage of 
$774.43 in this claim. 

FINDINGS OF FACT

1. Claimant works as the produce manager for Employer.  Her job requires lifting up 
to fifty pounds daily, bending, and reaching. 
2. Claimant had a low back strain six or seven years ago after lifting and twisting.  
The strain was treated with physical therapy and resolved.  However, Claimant has con-
tinued to have intermittent episodic episodes of mild low back pain or “flares” that did 
not interfere with Claimant’s work and did not require medical attention. Claimant did not 
have any radicular-type pain, weakness, numbness, tingling, or any bowel or bladder 
difficulties. 
3. On April 20, 2008, as she was reaching down low and forward, Claimant sud-
denly experienced extreme pain across her low back.  This is the subject of WC 4-768-
099.  Respondent has admitted liability for this claim. 



4. Claimant was treated for the April 20, 2008, injury by Craig Anderson, M.D. X-
rays taken on April 21, 2008, showed mild degenerative changes with minimal disc 
space narrowing at L3-4, with small anterior osteophytes.  Dr. Anderson diagnosed a 
lumbar strain.  He restricted Claimant to lifting no more than ten pounds, and limited her 
crawling, kneeling, squatting, climbing, and bending.  On June 2, 2008, Dr. Anderson 
noted that Claimant had improved and no longer required any work restrictions. 
5. Dr. Anderson referred Claimant to Thomas W. Vavrek, D.O., who first examined 
Claimant on May 30, 2008.  Dr. Vavrek’s assessment was lumbosacral strain with no 
radicular symptoms by history or exam, lumbago, myofascial pain, and somatic dysfunc-
tion. On June 16, 2008, Claimant stated that she had pain occasionally into the right 
buttock, which had decreased. Dr. Vavrek added right buttock pain/piriformis syndrome 
to his assessment. On June 27, 2008, Claimant stated that she continued to make 
steady improvement. On August 1, 2008, Claimant stated that she had had a flare or an 
aggravation of symptoms on an extended driving trip to California. Her lumbosacral pain 
was aggravated.  On August 6, 2008, Claimant reported to Dr. Vavrek that over the pre-
vious weekend she had done an extended amount of heavy lifting and bending at work 
and on Monday had noticed a significant increase in lumbosacral pain that further in-
creased as she continued to work that day. Dr. Vavrek noted no radicular symptoms, but 
increased pain complaints. 
6. On August 8, 2008, Claimant sneezed at work while flexing forward.  Claimant 
had a severe spasm in her low back and buttocks. This incident is the subject of WC 4-
783-518.  Respondent has denied liability. 
7. An MRI was taken on August 11, 2008.  The MRI showed a right paracentral disc 
extrusion at L5-S1 with marked deformity of the proximal S1 root sleeve. 
8. Dr. Anderson, on an August 11, 2008, Interim Summary, stated that his assess-
ment was that Claimant had a lumbar disk herniation at L5-S1 and right S1 radiculopa-
thy. He directed Claimant to remain off work. He referred Claimant to Dr. Barry Ogdin for 
consideration of an epidural steroid injection.  In his report of September 3, 2008, Dr. 
Anderson stated that his assessment was “work-related.” He continued to treat Claim-
ant.  On October 8, 2008, he referred Claimant to Dr. Mike Rauzzino for a consultation. 
9. Barry A. Ogin, M.D., first examined Claimant on August 13, 2008.  He noted that 
Claimant had a large disc extrusion at L5-S1 with right S1 radiculopathy.  He stated that 
those disc problems were causally related to her work activities.  He recommended 
epidural steroid injections.  Claimant received epidural steroid injections on August 18 
and August 25, 2008.  The two injections were helpful. She later had a third injection. 
10. Michael Raussino, M.D., has examined Claimant and made treatment recom-
mendations.  On February 15, 2009, Dr. Raussino recommended a third injection and 
stated that surgery would be considered if her condition did not improve.  In a report on 
February 16, 2009, Dr. Raussino recommended surgery. 
11. John T. McBride, Jr., M.D., examined Claimant on November 24, 2008.  Dr. 
McBride diagnosed at herniated nucleus pulposus at L5-S1 with S1 radiculopathy. Dr. 
McBride stated that the April 2008 injury caused damage to Claimant’s L5-S1 disc, but 
did not herniate it. He stated that the sneezing episode on August 8, 2008, caused the 
extrusion of the disk, the nerve root pinching, and her SI radiculopathy.  In a report of 
December 15, 2008, Dr. McBride stated that there is no indication that Claimant’s disc 
was herniated prior to the August 8, 2008, sneeze.  He stated that the herniation was 



not due to her employment, but was due to the sneeze that happened to occur at work. 
In a report of February 16, 2009, Dr. McBride stated that Claimant had a strain from the 
injury on April 20, 2008, which significantly resolved prior to the sneezing episode on 
August 8, 2008. He stated that Claimant’s herniated disc and S1 radiculopathy were not 
related to her employment. In a report dated March 5, 2009, Dr. McBride stated that 
Claimant responded from the April 20, 2008, injury as one would expect one to recover 
from a muscle strain or an aggravation of preexisting degenerative changes at L3-4, 
and there was not evidence of an L5-S1 injury until after the sneeze. He also noted that 
the sneeze could have occurred equally at home. 
12. In his report of January 23, 2009, Dr. Anderson reviewed several medical reports 
from IME physicians and responded to inquiries from Respondent.  Dr. Anderson stated 
that it is probable that Claimant’s lumbar spine was stable and asymptomatic until the 
work injury of April 20, 2008.  He stated that the work injury caused injury to the L5-S1 
disk. He stated that the lumbar condition was still active on August 8, 2008. He stated 
that the injury put Claimant at risk for and was the etiology for the subsequent disk her-
niation resulting when she was flexed forward and sneezed.  In his report of February 
13, 2009, Dr. Anderson stated that he agreed with the recommendation for surgery and 
opined that the surgery is to treat the April 20, 2008, injury.  He also stated that, “what 
happened on August 8 was the result of the April 20, 2008, injury to the L5-S1 disk.” He 
described the August 8, 2008, worsening as the natural course of the April 20, 2008, in-
jury.  Dr. Anderson also stated that the heavy work performed the weekend of August 3 
to 5, 2008, caused a substantial worsening, contributing to the need for surgical treat-
ment. 
13. Dr. Raussino, in his report of February 16, 2009, stated that there was significant 
injury to the disc at the time of the April 20, 2008, injury.  He stated that what most likely 
happened was that Claimant sustained a significant injury to her disc with at least an 
annular tear at the time of the original injury in April 2008.  He opined that: 

A simple sneeze in the absence of this  underlying pathology 
would not have caused any overt injury; had she not sus-
tained the work-related injury she would not have experi-
enced progressive degeneration of disc which, in fact, pro-
gressed to radiculopathy.

14. Dr. Ogin, in his report of March 13, 2009, stated that Claimant’s “disc herniation 
was a direct result of her work activities, both the initial injury in April 2008 as well as the 
subsequent work activities that caused the subsequent aggravation.” He further stated 
that Claimant requires surgery for her work-related condition. 
15. Dr. Anderson testified by telephone at the hearing. Dr. Anderson stated that 
Claimant had acute onset of low back pain on April 20, 2008.  He stated that Claimant 
was still under active treatment when her pain increased on August 6, 2008, after heavy 
work activities. He testified that the April 20, 2008, injury damaged the L5-S1 disk and, 
in the natural course, resulted in the August 2008 disc injury. He stated that the recom-
mended surgery was reasonably necessary to cure and relieve the Claimant from the 
effects of the April 20, 2008, compensable injury.  He stated that Claimant had not re-
covered from the April 2008 compensable injury at the time of the sneeze on August 8, 
2008.  He stated that the natural process of a disc is an annular tear, then a bulge, then 



extrusion of the disc material. He stated that it was not likely that a sneeze would cause 
a massive herniation in the absence of a prior injury to the disc. He stated that the rec-
ommended surgery is reasonably necessary to cure and relieve Claimant from the ef-
fects of April 20, 2008, injury.  Dr. Anderson did admit that there was no objective evi-
dence of a disc herniation prior to the sneeze; however, an MRI should be ordered if a 
patient does not improve. He testified that prior to August 8, 2008, his diagnoses was a 
strain, not a herniation; however, there was nothing to rule out a herniated disc. 
16. Dr. McBride testified by a deposition taken on April 14, 2009. Dr. McBride testified 
that Claimant did not sustain an acute injury to her disc in April 2008; Claimant did have 
a preexisting degenerative disease at the L3-4 level and likely at other areas of her 
spine; Claimant had a history of back injuries; that Claimant sustained a soft tissue 
strain; and that there is no evidence of a injury to her disc. He testified that the symp-
toms from the April 20, 2008, episode were diffuse, were not specific to one disc, and 
that they were in line with a degenerative process or a strain of her lumbar spine. Dr. 
McBride again stated that the sneeze caused the herniated disc. Dr. McBride testified 
that one would expect increased back pain in a person with degenerative changes in 
the spine after a significant increase in work at a job that required lifting. 
17. The opinions of Dr. Anderson, Dr. Raussino, and Dr. Ogin are credible and more 
persuasive than the contrary opinion of Dr. McBride. 
18. It is found that Claimant injured her L5-S1 disc in the accident of April 20, 2008, 
her back pain increased after a weekend of heavy work prior to August 6, 2008, and that 
her disc herniated after a sneeze on August 8, 2008.  It is found that the worsened pain 
from the heavy work and the disc herniation were the natural result of the April 20, 2008, 
injury.  It is found that the recommended surgery is reasonably necessary to cure and 
relieve Claimant from the effects of the April 20, 2008, compensable injury. 

CONCLUSIONS OF LAW

 Respondent is  liable for medical care that is reasonably needed to cure and re-
lieve Claimant from the effects of a compensable injury.  Section 8-42-101(1), C.R.S.  

 Claimant has established by a preponderance of the evidence that her treatment 
in August 2008 and thereafter was reasonably necessary to cure and relieve Claimant 
from the effects of the April 20, 2008, compensable injury.  The increased symptoms in 
August 2008, and the herniation which occurred after a sneeze on August 8, 2008, were 
the natural progression of the injury she suffered on April 20, 2008.  Her work in August 
2008, and the sneeze were not efficient intervening events, and do not sever the casual 
relationship between the compensable injury of April 20, 2008, and her treatment in 
August 2008 and thereafter.  Respondent is liable for the costs of Claimant’s treatment 
in August 2008 and thereafter in WC 4-768-099. 

 Claimant has failed to establish that she sustained in industrial injury or occupa-
tional disease in August 2008.  WC 4-783-518 is denied and dismissed.  Respondent is 
not liable for compensation or benefits in WC 4-783-518. 

ORDER

 It is therefore ordered that:



1. Insurer is liable in WC 4-768-099 for medical benefits in August 2008 and there-
after, including the cost of the proposed surgery. 
2. Issues not resolved in WC 4-768-099 are reserved. 
3. WC 4-783-518 is denied and dismissed. 

DATED:  April 24, 2009

Bruce C. Friend, ALJ

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-741-897

ISSUES

 1. Whether Respondents’ Final Admission of Liability (FAL) was defective 
pursuant to §8-43-203(2)(b)(II), C.R.S. and W.C.R.P. Rule 5-5(A).

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to recover penalties pursuant to §8-43-304(1), C.R.S. based on Re-
spondents’ defective FAL.

FINDINGS OF FACT

 1. Claimant worked for Employer as a concrete laborer.  On November 15, 
2007 Claimant struck his back and head when he fell into a nine-foot hole.

 2. Employer referred Claimant to Authorized Treating Physician (ATP) Miguel 
Castrejon, M.D. for medical treatment.  Claimant’s  primary diagnosis was a compres-
sion fracture at T12 but he also suffered cervical, thoracic and lumbar strains.

 3. In April 2006 Dr. Castrejon referred Claimant to a physical therapist for 
range of motion testing and a Functional Capacity Evaluation (FCE).  The physical 
therapist issued a narrative report that included range of motion findings.  However, the 
physical therapist did not complete separate rating worksheets.

 4. On April 30, 2008 Dr. Castrejon determined that Claimant had reached 
Maximum Medical Improvement (MMI).  He assigned Claimant a 19% whole person im-
pairment rating.  Dr. Castrejon issued an impairment evaluation report but did not com-
plete any rating worksheets.

 5. On June 30, 2008 Respondents filed a Final Admission of Liability (FAL) 
consistent with Dr. Castrejon’s  impairment determination.  Respondents attached both 
Dr. Castrejon’s rating report and the physical therapist’s report.  Because Claimant did 
not timely object to the FAL, his claim closed by operation of law.



 6. On October 27, 2008 Claimant filed a Motion to Strike the FAL because 
Respondents failed to attach any ratings worksheets to the document.  On November 5, 
2008 Respondents  filed an Objection to Claimant’s Motion to Strike the FAL.  Respon-
dents asserted that they had attached all existing documents relevant to Dr. Castrejon’s 
determination of Claimant’s  impairment rating.  On November 13, 2008 Pre-hearing ALJ 
(PALJ) DeMarino entered an order denying Claimant’s Motion to Strike the FAL.  On 
December 8, 2008 Claimant filed an Application for hearing challenging PALJ De-
Marino’s order.

 7. On March 23, 2009 the parties conducted a Pre-Hearing conference be-
fore ALJ Krumreich.  The parties  stipulated that all of the documents related to Claim-
ant’s impairment rating had been attached to the FAL.  ALJ Krumreich characterized the 
stipulation as follows: “All documents in existence with regard to the determination of 
permanent impairment by the authorized treating physician were attached to the Final 
Admission of Liability filed by Respondents.”

 8. Claimant did not object, apply for a hearing on all ripe issues, or submit a 
Notice and Proposal for a DIME within 30 days of the filing of the June 30, 2008 FAL.  
Consequently, Claimant’s claim closed by operation of law with regard to all issues on 
July 30, 2008.

 9. Respondents complied with both §8-43-203(2)(b)(II) and W.C.R.P. Rule 
5.5(A) in filing the June 30, 2008 FAL.  Respondents attached the physical therapist’s 
report, which included range of motion findings, to the FAL.  The FAL also included Dr. 
Castrejon’s impairment evaluation report.  Neither the physical therapist nor Dr. Castre-
jon completed any rating worksheets.  Moreover, the parties stipulated that all of the 
documents related to Claimant’s  impairment rating had been attached to the FAL.  Re-
spondents were only required to attach the medical information that was available and 
had been used in calculating Claimant’s impairment rating.  Claimant thus received all 
of the information about his impairment rating that was necessary for him to make an 
informed decision about whether to challenge the FAL.

 10. Claimant has failed to establish that it is  more probably true than not that 
Respondents violated either §8-43-203(2)(b)(II) or W.C.R.P. Rule 5.5(A) in filing the 
June 30, 2008 FAL.  Respondents  attached all of the information about Claimant’s im-
pairment rating that was available and necessary for him to make an informed decision 
about whether to challenge the FAL.  Because Respondents did not violate any statute 
or rule in filing the June 30, 2008 FAL, Claimant has failed to demonstrate that he is en-
titled to recover penalties.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-



ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Sufficiency of FAL

 4. Section 8-43-203(2)(b)(II), C.R.S. provides, in relevant part, that a claim 
“will be automatically closed as  to the issues admitted in the final admission if the claim-
ant does not, within thirty days after the date of the final admission, contest the final 
admission in writing and request a hearing on any disputed issues that are ripe for hear-
ing, including the selection of an independent medical examiner pursuant to section 
8-42-107.2.”  Once a claim has  been closed it may only be reopened on the grounds 
stated in §8-43-303, C.R.S.; see Peregroy v. Industrial Claim Appeals Office, 87 P.3d 
261, 263 (Colo. App. 2004).

 5. As found, Claimant did not object, apply for a hearing on all ripe issues, or 
submit a Notice and Proposal for a DIME within 30 days of the filing of the June 30, 
2008 FAL.  Consequently, Claimant’s claim closed by operation of law with regard to all 
issues on July 30, 2008.

6. Nevertheless, Claimant asserts that, because the June 30, 2008 FAL was 
defective, his claim remained open.  Section 8-43-203(2)(b)(II), C.R.S. provides that 
when a FAL “is  predicated upon medical reports, such reports shall accompany the final 
admission.”  One of the purposes of §8-43-203(2)(b)(II), C.R.S. is  to provide a claimant 
with notice regarding the exact basis of admitted or denied liability so that he can make 
an informed decision about whether to challenge the FAL.  Silva v. Poudre School Dist., 
W.C. No. 4-651-643 (ICAP, Apr. 30, 2008).

7. W.C.R.P. Rule 5-5(A) also provides that when a FAL is predicated upon 
medical reports, the reports, along with the worksheets or other evaluation information 
associated with an impairment rating, shall accompany the FAL.  Therefore, when a 



medical report is not attached to a FAL, the FAL is  insufficient to close the claim.  Avila 
v. Universal Forest Prod., W.C. No. 4-477-247 (ICAP Aug. 25, 2004).

 8. As found, Respondents complied with both §8-43-203(2)(b)(II) and 
W.C.R.P. Rule 5.5(A) in filing the June 30, 2008 FAL.  Respondents attached the physi-
cal therapist’s report, which included range of motion findings, to the FAL.  The FAL also 
included Dr. Castrejon’s  impairment evaluation report.  Neither the physical therapist nor 
Dr. Castrejon completed any rating worksheets.  Moreover, the parties stipulated that all 
of the documents  related to Claimant’s impairment rating had been attached to the FAL.  
Respondents were only required to attach the medical information that was  available 
and had been used in calculating Claimant’s impairment rating.  Claimant thus received 
all of the information about his impairment rating that was necessary for him to make an 
informed decision about whether to challenge the FAL.  Compare McCotter v. U.S. West 
Communications, Inc., W.C. No. 4-430-792 (ICAP, Mar. 25, 2002) (concluding that, 
where the respondents failed to attach newly-issued Division Independent Medical Ex-
amination rating worksheets to the FAL, the FAL was defective and insufficient to close 
the claimant’s claim).

Penalties

 9. Section 8-43-304(1), C.R.S. is  a general penalty provision under the Act 
that authorizes the imposition of penalties up to $500 per day where a party violates a 
statute, rule, or lawful order of an ALJ.  Holliday v. Bestop, Inc., 23 P.3d 700, 705, 706 
(Colo. 2001).  The term “order” as  used in §8-43-304 includes a rule or regulation prom-
ulgated by the Director of the Division of Worker’s  Compensation.  §8-40-201(15), 
C.R.S.; see Spracklin v. Industrial Claim Appeals Office, 66 P.3d 176, 177 (Colo. App. 
2002).

 10. The imposition of penalties  under §8-43-304(1) requires a two-step analy-
sis.  See In re Hailemichael, W.C. No. 4-382-985 (ICAP Nov. 17, 2004).  The ALJ must 
first determine whether the disputed conduct violated a provision of the Act or rule.  Alli-
son v. Industrial Claim Appeals Office, 916 P.2d 623, 624 (Colo. App. 1995).  If a viola-
tion has occurred, penalties  may only be imposed if the ALJ concludes that the violation 
was objectively unreasonable.  Colorado Compensation Insurance Authority v. Industrial 
Claim Appeals Office, 907 P.2d 676, 678-79 (Colo. App. 1995).  The reasonableness of 
an insurer’s actions depends upon whether the action was predicated on a “rational ar-
gument based on law or fact.”  In re Lamutt, W.C. No. 4-282-825 (ICAP, Nov. 6, 1998).

 11. As found, Claimant has failed to establish by a preponderance of the evi-
dence that Respondents violated either §8-43-203(2)(b)(II) or W.C.R.P. Rule 5.5(A) in 
filing the June 30, 2008 FAL.  Respondents  attached all of the information about Claim-
ant’s impairment rating that was available and necessary for him to make an informed 
decision about whether to challenge the FAL.  Because Respondents  did not violate any 
statute or rule in filing the June 30, 2008 FAL, Claimant has failed to demonstrate that 
he is entitled to recover penalties.  

 



ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant’s claim closed by operation of law on July 30, 2008.

2. Claimant’s request for penalties based on a defective FAL is denied.

3. Any issues not resolved by this  Order are reserved for future determina-
tion.

DATED: April 24, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-720-290

ISSUES

The issue raised for consideration at hearing is  whether Respondents overcame 
the Division Independent Medical Examiner’s (DIME) opinion on Claimant’s permanent 
medical impairment rating by clear and convincing evidence; and if so, what the Claim-
ant’s permanent partial disability is.

FINDINGS OF FACT

 Having considered the evidence presented at hearing, and the parties’ post hear-
ing position statements, the following Findings of Fact are entered.

1.  Claimant sustained a compensable injury on February 4, 2007 when he 
fell at work.    

2. Claimant was initially treated by Jonathan Block, D.O. at Concentra on 
February 6, 2007.   Claimant reported that his  initial dizziness from the fall had resolved, 
but he continued to suffer from headaches after his fall.  Claimant also reported pain 
and decreased range of motion in his cervical spine and a mild low backache.  No radi-
cular symptoms or lower extremity symptoms was recorded at that time.

3. Claimant returned on February 9, 2007 and noted for the first time a click 
in his left hip with flexion.  



4. On February 15, 2007, Claimant reported some improvement after physi-
cal therapy and was working regular duty at that time.  It was noted that MMI was ex-
pected within 4-6 weeks.

5. On February 22, 2007, Claimant reported lost strength in his leg, most no-
tably when he was  braking “older” vehicles at work, and that driving the “older” buses 
aggravated his condition.  Dr. Bloch recommended that he drive newer buses  with eas-
ier pedals or that he be limited from driving older buses until a radicular process could 
be ruled out.  

6. Claimant was referred to Dr. Mark Failinger for his  hip condition.  
Dr. Failinger recommended physical therapy, a MRI and possible injections.  Claimant 
continued to work his regular duties.  

7. On March 20, 2007, Claimant underwent a right hip MRI that identified a 
small labral defect.  

8. On April 5, 2007, Claimant reported he had not improved, but requested 
that he be returned to full duty.  

9. On April 11, 2007, Dr. Bloch reported that Claimant continued to have 
headaches and that he was going to undergo an injection for his hip, but that his back 
symptoms improved and that his radicular symptoms resolved.  Dr. Bloch recommended 
a head MRI to diagnose Claimant’s continued headaches and referred Claimant to Dr. 
Hammerberg.

10. Dr. Hammerberg reviewed the MRI scan of Claimant’s  head and deter-
mined it was completely benign.  Additionally, Dr. Bloch noted that Claimant’s head-
aches were not typical of an acute or sub-acute injury. 

11. By April 11, 2007, Claimant was returned to full duty and released from all 
restrictions.  On May 16, 2007, Claimant improved but continued to have subjective 
complaints.  Claimant wanted to proceed with injections to his hip and his back. 

12. Dr. Failinger examined the Claimant on June 7, 2007 and noted that the 
diagnostic hip injection had provided no relief.  Dr. Failinger did not recommend surgery 
for Claimant’s hip condition given the failure of the injection.  

13. Dr. Bloch referred Claimant to Dr. Scott Primack for further evaluation.  
Claimant had previously complained of his prior care to Dr. Failinger.  Dr. Primack ini-
tially examined Claimant on June 19, 2007 and reviewed his medical history.  
Dr. Primack noted a possible disk bulge on the MRI films from July 3, 2007, however, 
Dr. Primack ultimately determined that an EMG/NCV study was needed for further 
evaluation.   



 14. Dr. Schakaraschwili performed an EMG of Claimant’s lower extremities on 
June 25, 2007.  The EMG findings were no evidence of acute or subacute denervation, 
with a slight delay in the S1 nerve testing.

15. Dr. Primack referred Claimant to Dr. James Ogsbury for surgical evalua-
tion.  Dr. Ogsbury examined Claimant on July 3, 2007.  Dr. Ogsbury informed Claimant 
that he was not a surgical candidate due to the fact that there was no nerve root com-
pression at any level, but especially none on his right side, which was  the area of con-
cern.

16. Claimant then presented to Dr. Primack on July 17, 2007 who noted as 
follows: 

Clinically, Mr. Buateng [sic] still has ongoing discomfort.  He feels 
though he is  unsafe to work.  I feel as  though he is  safe to work.  
Thus, we are at somewhat of an impasse.  I am willing to provide 
him with lumbar traction.  He states that he will leave his job.  I told 
him that if he leaves his job, that is his decision, but I do believe he 
is  safe to do the essential functions of the job, given the data that I 
have.  

17. In a letter dated September 15, 2007, Dr. Primack reported that Claimant 
was at MMI as of July 17, 2007, that he was cleared to work with no restrictions, and 
that there was no permanent residual impairment.  

 18. A Final Admission of Liability was filed on January 16, 2008.  Claimant 
filed an Objection to the Final Admission of Liability and Notice and Proposal for a Divi-
sion IME.  

19. Claimant underwent a DIME on July 30, 2008 by Dr. Gregory Reichhardt.

20. Dr. Reichhardt agreed with Dr. Primack’s finding of MMI on July 17, 2007. 

21. Unlike Dr. Primack, Dr. Reichhardt determined that Claimant did suffer 
permanent impairment and found that Claimant’s reduced range of motion and pain 
complaints equated to a 15% whole person impairment rating for the lumbar spine and 
10% lower extremity rating for Claimant’s hip, for a combined rating of 18% whole per-
son impairment.

 22. Unbeknownst to Dr. Reichhardt, Claimant saw two physicians in Virginia 
around the time of the DIME appointment, but records of those visits  were not obtained 
by Respondents or provided to Dr. Reichhardt until after Dr. Reichhardt’s examination of 
the Claimant.  

 23. Claimant saw Dr. Ratchford, his  primary care physician in Virginia, on 
June 13, 2008, just forty-seven days prior to the DIME appointment.  Claimant com-



plained of the same lumbar symptoms addressed by Dr. Reichhardt in the DIME.  Dr. 
Ratchford found Claimant had full range of motion for flexion, extension, left lateral flex-
ion and right lateral flexion with mild discomfort.  This finding directly conflicts with the 
subsequent findings by Dr. Reichhardt on July 30, 2008.    

 24. Claimant saw a surgeon in Virginia, Dr. Siddiqui, on July 3, 2008, twenty-
seven days prior to the DIME. Dr. Siddiqui’s record for that examination reflected full 
range of motion of Claimant’s lumbar spine and full range of motion of Claimant’s hip 
without pain.  

 25. Furthermore, on August 21, 2008, twenty-two days  after the DIME, 
Dr. Siddiqui again noted full range of motion of the lumbar spine and specifically noted 
full range of motion of Claimant’s hip without any pain.
 

26.  Dr. Reichhardt opined that Claimant had rigidity of the lumbar spine for six 
months, for which Dr. Reichhardt assigned a rating of 5% for a specific disorder under 
the AMA Guides.  Dr. Reichhardt was unaware that Claimant had full range of motion of 
his lumbar spine a month and half before the DIME appointment, and full range of mo-
tion of his lumbar spine and hip with no evidence of pain fourteen days after the DIME 
appointment. 

27. Dr. Reichhardt testified that Claimant’s range of motion measurements 
were “effort dependent”.  Dr. Reichhardt agreed that his  findings were inconsistent with 
those noted by Claimant’s physicians in Virginia.  He was not aware of those medical 
findings at the time of he conducted the DIME and wrote his report.  

28. Dr. Reichhardt testified that the 15% permanent impairment rating would 
not be correct if the Claimant had demonstrated full range of motion during the DIME 
appointment. 

29. Dr. Reichhardt also testified that the lower extremity rating provided for 
Claimant’s hip would also be incorrect if he had full range of motion without pain. 

 30. Dr. Primack testified that as of the date of MMI on July 17, 2007, Claimant 
had no permanent impairment.  

31. Dr. Primack testified that there was no basis  for an impairment rat-
ing as Claimant’s pain complaints were restricted to his  right side and they did 
not correspond to the disk pathology on the left side.
  
 32. Dr. Primack also credibly testified, and it is  so found, that Dr. Reichhardt’s 
impairment rating was incorrect under the AMA Guides based on the medical records 
provided by the physicians in Virginia.  Dr. Primack testified that Dr. Reichhardt’s meas-
urements were likely incorrect due to the fact that Claimant exhibited full range of mo-
tion to his Virginia physicians 27 days prior to the DIME and 22 days after the DIME. 



 33. Dr. Primack further credibly testified, and it is so found, that 
Dr. Reichhardt’s assignment of a rating for a specific disorder under Table 53 of the 
AMA Guides was incorrect.   Dr. Primack testified that because Claimant’s pain com-
plaints  were on his right side whereas the MRI showed some bulging on the left side, 
Claimant did not demonstrate pain and rigidity for six months consistent with the actual 
findings on the MRI.  Thus, the specific disorder noted by Dr. Reichhardt was not sup-
ported by the MRI findings.  Without a specific disorder, range of motion testing is not 
appropriate under the AMA Guides.  

34. It is  found that the evidence is clear and convincing that Dr. Reichhardt’s 
impairment rating was not correct.  

35. It is found that Claimant has sustained no permanent impairment as a re-
sult of his compensable injury.   

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. The purpose of the Workers’ Compensation Act of Colorado (Act) is to en-
sure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of litigation.  Section 8-40-
102(1), C.R.S.  The claimant has the burden of proving entitlement to benefits by a pre-
ponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the evi-
dence is that which leaves  the trier-of-fact, after considering all the evidence, to find that 
a fact is  more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).

2. The facts in a Workers’ Compensation case must be interpreted neutrally, 
neither in favor or the rights of claimant nor in favor of the rights of respondents.  Sec-
tion 8-43-201, C.R.S.  The judge’s  factual findings concern only the evidence and infer-
ences that are found to be dispositive of the issues  involved; the judge has not ad-
dressed every piece of evidence and every inference that might lead to conflicting con-
clusions and has rejected evidence and inferences contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claims Appeals Office, 5 P.3d 
385 (Colo. App. 2000).

3. Section 8-42-107(8)(c), C.R.S., provides that the DIME physician's  finding 
of medical impairment is  binding unless overcome by clear and convincing evidence. 
"Clear and convincing" evidence has been defined as  evidence which demonstrates 
that it is "highly probable" the DIME physician's  rating is  incorrect. Qual-Med, Inc., v. In-
dustrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). 



4. A DIME must rate impairment in accordance with the provisions of the 
AMA Guides, 3rd Edition Revised, (AMA Guides). Sections  8-42-101(3.7) and 8-42-
107(8)(c), C.R.S.; Wilson v. Indus. Claim Appeals Office, 81 P.3d 1117 (Colo. App. 
2003).  The AMA Guides provide that, if an examiner’s  findings “are not consistent with 
those in the record, the step of determining the percentage of impairment is meaning-
less and should not be carried out until communication between the involved physicians 
or further clinical investigation resolves the disparity.” AMA Guides, Section  2.1; See, 
Goffinett v. Cocat, Inc., W.C. No. 4-677-750 (I.C.A.O. April 16, 2008); See also Vasquez 
v. Safeway, Inc., W.C. No. 4-497-976 (I.C.A.O. Nov. 10, 2004).  

5. A DIME’s “deviation from the AMA Guides constitutes some evidence that 
the DIME physician's rating is  incorrect.” Jaramillo v. Pillow Kingdom and Gen. Ins. Co. 
of Amer. d/b/a Safeco Ins., W.C. No. 4-457-028 (I.C.A.O.  Sep. 10, 2002).  Whether or 
not the DIME correctly applied the AMA Guides and whether a party overcomes the 
DIME is  a question of fact for determination by the ALJ. Section 8-43-301(8), C.R.S.; 
Wackenhut Corp. v. Indus. Claim Appeals Office, 17 P.3d 2002 (Colo. App. 2000); Ald-
abbas v. Ultramar Diamond Shamrock, W.C. No. 4-574-397 (I.C.A.O. Aug. 18, 2004).

6. Here, it is true that the impairment rating issued by Dr. Reichhardt did note 
the Claimant’s pain complaints  existed for over 6 months in determining a “specific dis-
order” impairment, however, that pain was not associated with any objective findings 
related to the industrial injury as evidenced by the medical records.  

7. Furthermore, Claimant’s  range of motion measurements that were ob-
tained by Dr. Reichhardt were wholly inconsistent with range of motion measurements 
taken just prior to, and after the DIME by Claimant’s physicians in Virginia.

8. The AMA Guides require not only that range of motion measurements  be 
valid on the day of examination, but also that these measurements exhibit some degree 
of consistency and reliability when compared to ratings recorded by other physicians at 
other times. Vasquez v. Safeway, W. C. No. 4-497-976 (I.C.A.O. ,November 10, 2004)

9. Respondents have shown by clear and convincing evidence that the  im-
pairment rating for Claimant’s lower back and right hip that was assessed by Dr. 
Reichhardt in the DIME is incorrect. 

10. Dr. Primack’s opinion that Claimant had no impairment at the time of MMI 
is credible and persuasive. 

ORDER

 It is therefore ordered that:

1. Claimant’s claim for permanent partial disability benefits is  denied and 
dismissed. 



2. All matters not determined herein are reserved for future determination.

DATED:  April 24, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-690-754

ISSUES

 The issue determined herein is whether claimant’s request for recalculation of the 
admitted permanent partial disability (“PPD”) benefits is closed by final admission of li-
ability (“FAL”).

FINDINGS OF FACT

1. On June 14, 2006, claimant suffered an admitted industrial injury.
2. The parties did not file a copy of the general admission of liability, but they agree 
that respondents admitted liability for temporary total disability (“TTD”) benefits at the 
rate of $180 per week based upon an average weekly wage of $270.
3. After the authorized treating physician determined that claimant was at maximum 
medical improvement (“MMI”), the insurer apparently filed a FAL terminating TTD as of 
May 8, 2007.  The insurer admitted liability for PPD benefits for 34.8 weeks at the rate 
of $180 per week, for a total PPD amount of $6,264.
4. Dr. Jenks, the Division Independent Medical Examiner (“DIME”), determined that 
claimant was not yet at MMI.
5. The parties agreed that claimant was entitled to TTD benefits in the amount of 
$5,000 for the period May 9, 2007, through January 31, 2008.  The insurer reinstated 
the $180 weekly TTD benefits February 1, 2008.
6. On May 29, 2008, Dr. Jenks determined that claimant was at MMI.
7. On August 4, 2008, the insurer filed a petition to modify the average weekly wage 
to $152.08.  The petition had a certificate of mailing dated April 4, 2008, but the parties 
agreed that the petition was actually filed on August 4, 2008.
8. On September 3, 2008, the Division of Workers’ Compensation Claims Manage-
ment Unit approved the petition, noting that the modification was allowed as of the date 
of the petition, pursuant to WCRP 6-4.
9. On September 11, 2008, the insurer filed an amended FAL terminating TTD 
benefits after May 28, 2008.  The FAL admitted for PPD benefits for 9.571 weeks at the 
rate of $180 per week for the period May 29, 2008 through August 3, 2008, and for 
76.595 weeks at the rate of $101.39 per week for the period August 4, 2008 through 



January 21, 2010.  The FAL asserted credit for the previous payment of PPD benefits in 
the amount of $6,264, which were paid from May 9, 2007, through January 6, 2008.
10. Claimant did not file an objection to the September 11, 2008, amended FAL.  The 
deadline for claimant’s application for hearing to object to the September 11 FAL was 
October 11, 2008, or the next business day.
11. On June 23, 2008, claimant had applied for hearing on the issues of TTD bene-
fits and average weekly wage.  Hearing had been set for October 7, 2008.  At a Sep-
tember 25, 2008, prehearing conference, claimant withdrew his June 23, 2008, applica-
tion for hearing and the October 7 hearing was vacated.
12. On October 21, 2008, claimant applied for hearing on the issues of TTD, tempo-
rary partial disability (“TPD”), PPD, permanent total disability (“PTD”), and medical 
benefits, and average weekly wage.
13. On January 22, 2009, partial summary judgment was granted on respondents’ 
motion, denying and dismissing the claims for additional TTD, TPD, PPD, and PTD 
benefits and the calculation of the average weekly wage.  Because the amended FAL 
provided post-MMI medical benefits, the April 8, 2009 hearing was not vacated.
14. At the April 8, 2009, hearing, claimant did not proceed on any medical benefits 
and argued only that the insurer had miscalculated the amount of PPD benefits due to 
claimant.

CONCLUSIONS OF LAW

1. Respondents argue, as in their previous motion for summary judgment, 
that the amended FAL closed the claim for calculation of PPD benefits.  Claimant ar-
gues that he is not required to file a timely objection to the FAL and an application for 
hearing to address only a miscalculation of benefits.  He fails to cite any authority for 
that argument.  Claimant appears to argue that the insurer’s  recitation of the benefit his-
tory in the FAL makes it liable for payment of PPD benefits at the rate of $180 per week 
for the period May 9, 2007, through January 6, 2008.  The parties do not dispute, how-
ever, that the DIME subsequently determined that claimant had not been at MMI.  Con-
sequently, claimant was not entitled to PPD benefits during that period.  Only after the 
DIME determined MMI was the insurer able to calculate the final award of PPD benefits.  
In that final calculation, the insurer correctly calculated the PPD benefits at the higher 
admitted TTD rate until the August 4, 2008, petition to modify the average weekly wage.  
The insurer then correctly calculated PPD benefits at the lower TTD rate for the balance 
of the period of the PPD payout.  To the extent claimant argues that the insurer was not 
entitled to take credit for the full $6,264 in prematurely paid PPD benefits because the 
average weekly wage could be modified only effective August 4, 2008, that argument 
appears defective.  Claimant was never entitled to PPD benefits before May 29, 2008, 
when he finally achieved MMI.  The insurer, having necessarily paid the PPD benefits at 
the time, but then retroactively having been told to pay TTD benefits for that period, was 
entitled to take credit against the eventual correct determination of PPD benefits.  Nev-
ertheless, it is unnecessary to reach that issue.  

2. The amended FAL closed the issue of calculation of PPD benefits.  Claim-
ant is not arguing that the FAL was correct and the insurer has to pay benefits in accor-
dance with the FAL.  Claimant is arguing that the FAL assertion of a credit for the previ-



ously paid PPD benefits was incorrect.  Even if claimant happened to be correct about 
that issue, he was required to object to the FAL and file a timely application for hearing.  
He failed to do so.  Because the issues were addressed in the FAL, they are closed.  
Peregoy v. Industrial Claim Appeals Office, 87 P.3d 261 (Colo. App. 2004).

ORDER

 It is therefore ordered that:

1. Claimant’s request to recalculate the admitted PPD benefits is denied and 
dismissed.

DATED:  April 27, 2009   /s/ original signed by:_____________

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-681-099

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on January 26 and March 9, 2009, in Denver, Colorado.  
The hearing was digitally recorded (reference: 1/26/09, Courtroom 3, beginning at 8:37 
AM, and ending at 5:12 PM; and, 3/9/09, Courtroom 4, beginning at 1:30 PM, and end-
ing at 4:55 PM).  

 At the conclusion of the last session of the hearing, the ALJ established a briefing 
schedule, briefs to be filed electronically.  After an extension of time, Claimant’s  opening 
brief was filed on April 13, 2009.  Respondents’ answer brief was filed on April 20, 2009.  
No timely reply brief was filed.  The matter was deemed submitted for decision on April 
28, 2009.

ISSUES
 

The issues to be determined by this  decision concern permanent total disability 
(PTD); and, the causal relatedness of complex regional pain syndrome (CRPS) to 
Claimant’s admitted right arm injury of November 17, 2005. 

               
 FINDINGS OF FACT



Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

 Preliminary

1.   The Employer employed the Claimant as an operations counselor when 
she was injured during a four-day training period.  

 2.   On November 17, 2005, Claimant was injured when a fellow employee 
forcefully handcuffed her during the course of training.  Claimant’s  right shoulder was 
extended back while pressure points were applied to her right hand and triceps region.  
During her injury, Claimant’s right shoulder was pinned to the floor by the weight of a co-
employee’s knee.  The co-employee was practicing handcuffing procedures on her.  Ad-
ditionally, the Claimant’s head was forceably turned to the right.  

 3.   Claimant developed pain with associated swelling in the distal aspect of 
her right upper extremity, particularly along the radial aspect of the right wrist.  Claimant 
subsequently developed paresthesia in the right index finger and thumb followed by  
pain symptomology which migrated proximally in the right upper extremity toward 
Claimant’s shoulder and neck.  Claimant is right-hand dominant. 

 4.   Thereafter, the Claimant was referred to Bert Bergland, D.O., who pro-
vided conservative treatment.  Because of Claimant’s delayed recovery, however, she 
was referred to John W. Nelson, M.D., for pain management, and to Edwin Shockney, 
Ph.D., a clinical psychologist, for psychological support.  Ultimately, Claimant was 
placed at maximum medical improvement (MMI) by Dr. Bergland, with a 21% impair-
ment rating of the right upper extremity (RUE)  and she was given permanent physical 
restrictions of no lifting to bench height, no lifting to shelf height and no carrying over 10 
lbs., occasionally, 5 lbs., frequently; and, 2 lbs., constantly.  Additionally, Claimant was 
precluded from pushing and pulling over 30 lbs., occasionally, 15 lbs., frequently, or, 6 
lbs., constantly.  Maintenance treatment was not recommended.  Claimant’s current 
treating physician has adopted these physical restrictions and they are now considered 
permanent.

 5. Respondents ultimately filed a Final Admission of Liability (FAL), dated 
April 1, 2008, admitting for an average weekly wage (AWW) of $500; for temporary dis-
ability benefits  through January 10, 2007; for medical benefits; and, for permanent par-
tial disability benefits  (PPD), based upon 10% whole person permanent medical im-
pairment, with an MMI date of November 5, 2007, pursuant to the opinion of David L. 
Reinhard, M.D., the Claimant’s authorized treating physician (ATP).  Respondents ad-
mitted for maintenance medical care as recommended by Dr. Reinhard, including acu-
puncture, medications, follow up visits with Dr. Reinhard, six additional biofeedback 
sessions, and the purchase of an interferential stimulator unit, among other things.

Causal relatedness of Complex Regional Pain Syndrome (CRPS) 



6.  Claimant continued to experience severe pain and limb dysfunction.  
Thus, Dr. Nelson referred her for a quantitative sudomotor axon reflex test (QSART).  
QSART testing that was subsequently completed on March 23, 2006 revealed a labora-
tory score of four combined with a clinical score of one consistent with a “high probabil-
ity for the presence of complex regional pain syndrome”.  George Schakaraschwili, 
M.D., at Colorado Rehabilitation and Occupational Medicine interpreted the test results.  
Dr. Schakaraschwili concluded that Claimant’s  symptoms were the result of CRPS and 
recommended a trial of stellate ganglion blocks as well as consideration of medication 
such as Lyrica, Neurontin, amitriptyline, and nortriptyline.

 7.   Following the QSART testing in March 2006, Claimant’s claim was re-
opened in April 2006 to obtain the additional medical treatment recommended by Dr. 
Schakaraschwili.  Claimant’s  response to treatment has been complicated by her sensi-
tivity to those medications typically used to treat CRPS (Claimant is highly sensitive to 
pain medication, which cause significant adverse side effects  including rashes/allergic 
response).

 8.   Because of the complicated nature of the case, coupled with Claimant’s 
ongoing symptomology, Respondents sought an independent medical evaluation (IME) 
with Barton L. Goldman, M.D.   Dr. Goldman evaluated Claimant on July 28, 2006.  At 
that time, Claimant’s  subjective complaints were most consistent, according to Dr. 
Goldman’s report, with the possibility of centralized CRPS.  Dr. Goldman recommended 
additional diagnostic testing for CRPS to include triple phase bone scan, stress thermo-
gram of the bilateral upper and lower extremities and repeat QSART testing.  He also 
recommended a trial of three variable duration anesthetic sympathetic ganglion blocks 
of the RUE that could be staged and combined with right radial nerve peripheral blocks.  
Finally, he recommended an MRI (magnetic resonance imaging) of the head to rule out 
non-work related central neurologic conditions, such as multiple sclerosis, and other 
space occupying lesions which could explain Claimant’s ongoing symptoms.

 9.   Claimant underwent high-resolution function infrared thermographic test-
ing (Thermogram) on October 6, 2006, as performed by Dr. Timothy Conwell, D.C., 
which demonstrated “no detectable infrared evidence of CRPS in the lower extremities”.  
Dr. Conwell’s findings and chiropractic report, however, suggested that Claimant’s re-
sults  were “suspicious” for Raynaud’s Phenomenon as  an incidental finding.  Similarly, 
the thermogram performed by Dr. Conwell on October 6, 2006 of the upper extremity 
showed no detectable evidence of CRPS, but the findings were suspicious  for 
Raynaud’s Phenomenon, according to chiropractic Dr. Conwell.  There has been no 
work up for the presence of Raynaud’s Phenomenon despite the recommendation of 
her treating physician, as it has been suggested that this condition is non-work related 
and Claimant cannot afford to undertake such testing.

 10.   On November 10, 2006, Dr. Goldman provided an addendum to his origi-
nal IME report wherein he noted that he had received copies of the Claimant’s stress 



thermography reports.  Dr. Goldman, in his November 10, 2006 addendum, recom-
mended that Claimant continue with additional diagnostic workup, specifically comple-
tion of a triple-phase bone scan, a repeat QSART test and a sympathetic blockade.  

 11.   Claimant’s triple-phase bone scan was performed on December 5, 2006 
and was read as being negative for CRPS.   Followup QSART testing was completed on 
December 18, 2006 and the results consisted of a laboratory score of five, combined 
with a clinical score of two, which was, according to diagnostic assessment “consistent 
with a high probability for the presence of complex regional pain syndrome”.  Dr. 
Schakaraschwili felt that the interpretation of Claimant’s QSART testing was compli-
cated by the “observation during infrared stress thermography of physiologic responses 
consistent with Raynaud’s  Phenomenon.”  Despite the confounding factor caused by 
the results of stress thermography testing, Dr. Schakaraschwili concluded that there 
continues to be a “possibility of complex regional pain syndrome affecting the right up-
per extremity”.    The ALJ finds that Dr. Schakaraschwili’s opinion is high persuasive and 
credible; and, the totality of his opinions amount to an opinion to a reasonable degree of 
probability that Claimant suffers from CRPS.

 12.  On January 9, 2007, Dr. Goldman received additional medical records in-
cluding the Claimant’s  additional diagnostic testing (repeat QSART and triple-phase 
bone scan) at which time Dr. Goldman ultimately defined Claimant’s work-related condi-
tion and residual symptomology as being related problems to CRPS Type II, involving 
the right radial sensory nerve.  

 13.   Given the complex nature of Claimant’s  medical condition and the difficulty 
in providing effective treatment for her, Claimant was allowed to change physicians to 
Dr. Reinhard.  

 14.   Throughout Dr. Reinhard’s medical treatment notes, he consistently pro-
vides an assessment of right upper extremity CRPS, Type I, and he has documented 
the improvement Claimant has had with regard to her condition in response to stellate 
ganglion blocks performed by Floyd Ring, M.D.

 15.   Dr. Ring has provided a diagnosis of probable CRPS Type II.

 16.   Respondents argue that Claimant does not have CRPS as supported by 
the testimony of Allison Fall, M.D.,  who is of the opinion that Claimant suffers from right 
superficial radial sensory neuritis and complaints of chronic pain.  According to Dr. Fall, 
Claimant does not fulfill the criteria for a diagnosis of CRPS under the Worker’s Com-
pensation Treatment Guidelines.  In support of her opinion, Dr. Fall specifically stated 
that there must be findings of vasomotor or sudomotor changes and two positive re-
sponses to diagnostic tests.  Dr. Fall does not consider Claimant’s response to sympa-
thetic blocks as a positive test in this case.  Thus, according to Dr. Fall, Claimant’s test-
ing results do not meet the criteria set forth in the Worker’s Compensation Treatment 
Guidelines.  Dr. Fall, however, on cross-examination, conceded that making the diagno-



sis  of CRPS is  largely clinical in nature and that there are problems with false negatives 
concerning the diagnostic tests cited in the Medical Treatment Guidelines.

 17.   Respondents argue that Claimant’s ongoing symptomology is a result of 
Raynaud’s Phenomenon rather than CRPS.  Beyond the suspicions  that Claimant may 
suffer from Raynaud’s Phenomenon as opined by chiropractic Dr. Conwell and touched 
upon by Dr. Goldman and Dr. Schakaraschwili, no persuasive medical evidence estab-
lishes a working diagnosis of Raynaud’s Phenomenon for the Claimant.

 18.  The Complex Regional Pain Syndrome/Reflex Sympathetic Dystrophy Medi-
cal Treatment Guidelines effective January 1, 2006, were admitted into evidence and 
provide for a distinction between CRPS-I and CRPS-II.  Based upon the totality of the 
medical records, including those of Drs. Schakaraschwili, Goldman, Ring and Reinhard, 
Claimant has probable CRPS (either Type I or Type II), the cause of which is directly 
traceable to her admitted industrial injury of November 17, 2005.  The weight of the 
medical evidence in this case is persuasive that Claimant has CRPS.  The testimony of 
Dr. Fall, who evaluated the Claimant on one occasion and who has not been involved in 
any of the treatment provided to Claimant, is far less persuasive than the balance of the 
medical record evidence generated by Claimant’s  treating providers, especially Drs. Re-
inhard and Ring.  Claimant, to a reasonable degree of medical probability, suffers from 
CRPS.  The Medical Treatment Guidelines, while instructive are overridden by clinical 
judgment, as conceded by Dr. Fall.   The ALJ, therefore, finds that Claimant suffers  from 
CRPS (type I or type II), and her CRPS is directly and proximately caused by her admit-
ted industrial injury of November 17, 2005.

Permanent Total Disability
 

19.   Although the Claimant attempted to return to work with her condition 
(modified duty), she was not able to perform the full spectrum of her job duties  and/or 
otherwise   maintain/sustain employment over time due to the ongoing symptoms 
caused by her medical condition.  She was terminated from her position with the Em-
ployer.  She is currently unemployed.  

 20.   According to the Claimant, she takes cognitively impairing narcotic-based 
pain medication (Dilaudid), sparingly given her allergic response, but the need to take 
such medications averages two to three times per week.  According to the Claimant, 
she suffers cognitive side effects from her pain medications that affect her 
concentration/focus.

 21. On February 3, 2006, Edwin Shockney, Ph.D., saw the Claimant for a be-
havioral health examination.  Claimant underwent a PSPI (Psychosocial Pain Inven-
tory), which resulted in a score of 32.  Dr. Shockney was of the opinion that this result 
was consistent with collateral stressors (non-work related) that have a high probability 
of contributing to mental/emotional/physical symptoms.  Dr. Shockney further reported 
that Claimant’s stress was attributed to issues not related to her work injury, including 



Claimant’s report that she and her husband were separated “because he couldn’t deal 
with [their young] child’s ADHD.” 

 22. On July 11, 2006, Claimant underwent a Functional Capacity Evaluation 
(FCE) performed by Eric Cleland, P.T.  The FCE report indicated many of the test results 
were “invalid” due to “very poor effort.”  

 23.   Surveillance videotape of Claimant was  obtained which demonstrated 
Claimant to be involved in activities with her son.  Specifically, the tape reveals Claimant 
to be assisting with running a popcorn sales stand as  part of her son’s activity with the 
Boy Scouts.   Based on the videotape, viewed by the ALJ, the ALJ infers and finds that 
Claimant is not as debilitated as she portrays herself.

 24.      Claimant’s inconsistent statements about her pain, functioning, and medi-
cal condition, and her inconsistent presentation in video surveillance, indicate that she is 
not a reliable source of information upon which to base a determination that she is  per-
manently and totally disabled.

 25.   Dr. Reinhard, Claimant’s ATP, reviewed the surveillance tape and stated 
the opinion, based upon the videotape, that the activities demonstrated by Claimant in 
the videotape do not exceed the restrictions he has provided to her in any way.  Dr. Fall 
also reviewed the surveillance videotapes.  In a report dated November 10, 2008, she 
expressed the opinion that Claimant’s presentation on video surveillance, particularly 
surveillance taken on September 14, 2008, demonstrated a “significant inconsistency in 
how she [Claimant] presented to me and what she reported to me as compared to the 
surveillance video.”  Dr. Fall was of the opinion that Claimant did not seem to have any 
restrictions with regard to her right hand.  

26.   Claimant has been involved with vocational rehabilitation on a number of 
occasions previously and has a history of requiring special education/remedial classes.    
Evidence, contained in admitted exhibits, establishes that results  from testing performed 
during vocational rehabilitation indicate Claimant has limitations in the areas of me-
chanical reasoning, verbal reasoning, numerical ability, language usage, and perceptual 
speed and accuracy.

 27.   Results of a Wechsler Intelligence Scale battery completed while Claimant 
was in high school reveal a Full Scale IQ score of 82, resulting in the development of an 
individual education plan and a recommendation that Claimant continue with vocational 
exploration activities given her limited intellectual capacity.  The ALJ finds that despite 
Claimant’s so called learning disabilities, she has demonstrated in the past that she was 
capable of employment and the ALJ finds  that she is presently capable of employment 
as further found below.

 28.   Psychological evaluation completed by Robert Jerkatis of the Department 
of Rehabilitation Services  in 1999 yielded clinical impressions according to DSM IV 
Codes of:



 “Reading Disorder, Code 632; 
 “Disorder of Mathematics, Code 632; and
 “Disorder of Written Expression, Code 632".

 29.   Claimant has applied for a position as a bank teller and requested ac-
commodation in this  position.  Specifically, Claimant requested voice-activated software 
given the physical restrictions involving her RUE.  Claimant is attempting to further her 
education in the hopes of working in the ministry, but must complete a bachelor’s de-
gree before seeking employment.

30.   Dr. Reinhard agreed with the decision of Social Security ALJ William 
Musseman that Claimant is not permanently totally disabled based upon the permanent 
physical restrictions he assigned to Claimant.  On April 3, 2008, Claimant attended a 
hearing before ALJ William Musseman of Social Security Administration (SSA), seeking 
disability benefits based almost entirely on impairments which she alleged were due to 
her November 17, 2005 work injury.  On July 31, 2008, ALJ Musseman denied Claim-
ant’s Application for Social Security Disability (SSDI) benefits.  ALJ Musseman found 
that Claimant’s testimony regarding, “the intensity, persistence and limiting effects of 
[her] symptoms” were “not credible.”  Although, ALJ Musselman’s decision has no bind-
ing legal effect herein, the ALJ takes administrative notice of the fact that the test for 
SSDI benefits  is  much less stringent than the Colorado test for PTD benefits.  The SSDI 
test is “incapable of suitable, gainful employment.”  The Colorado PTD test is “incapable 
of earning any wage in the job market on a reasonably sustainable basis.”
 
Vocational Opinions

31.   Patrick Renfro, Respondents’ vocational expert, is of the opinion that 
Claimant retains  the physical capacity to work and that jobs exist in sufficient numbers 
that Claimant can perform.  Thus, Renfro is  of the opinion that Claimant is  not perma-
nently totally disabled.  Renfro is of the opinion that Claimant would be able to perform 
the positions of a receptionist, a front desk coordinator, a ticket taker/ticket seller, an 
appointment setter, a telephone operator, an administrative support personnel worker, 
an admissions clerk, a gate guard, a portrait studio clerk, a cashier, a security guard, 
and work in “retail sales”.   After a brief internet search for jobs near Parker, Colorado 
(where the Claimant lives), conducted on or about January 20, 2008, Renfro able to 
identify approximately 164 receptionist positions, 117 administrative assistant positions, 
420 retail sales positions, and 66 security guard openings.   Renfro is  of the opinion that 
Claimant’s age and education level is to her advantage in her job search, and Claimant 
has transferable skills in security, corrections, law enforcement, retail, holistic medicine, 
and photography.  According to Renfro, the Claimant is able to drive as seen in surveil-
lance video.  Claimant testified that she is able to use a computer, and she is familiar 
with voice-activated software and using a computer to conduct a job search.  The ALJ 
finds Renfro’s  opinion that Claimant is  capable of earning wages is persuasive and 
more credible than Fitzgibbons’ opinion in this regard.  Renfro’s opinion is more consis-



tent with the totality of the evidence, especially the evidence concerning her transferable 
skills.

32.  Renfro stated that the employment opportunities  identified in his report 
are broken down into three categories:  (1) jobs which Claimant can perform based on 
her own self-reported (subjective) work restrictions; (2) jobs  which Claimant can perform 
based on restrictions assigned by her ATP, Dr. Reinhard; and, (3) jobs which Claimant 
could perform assuming restrictions  assigned by Dr. Fall.   Pursuant to Renfro’s testi-
mony and report, Claimant could perform five categories of jobs based on her own sub-
jective description of her limitations, including: receptionist, front desk coordinator, ticket 
taker/seller, appointment setter and telephone operator. The ALJ finds  Renfro’s opinion 
in this  regard highly persuasive a more credible that the opinion of Michael Fitzgibbons, 
Claimant’s vocational expert.

33.   Michael Fitzgibbons is of the opinion that Claimant’s  current limitations 
would preclude her from returning to work without professional vocational rehabilitation 
intervention in an effort to evaluate if Claimant’s chronic pain and functional limitations 
could be overcome.  According to Fitzgibbons, Claimant does not possess the current 
physical/mental capacity to earn a wage without further vocational rehabilitation.  Ac-
cording to Fitzgibbons, Claimant may be able to obtain a job, but could not maintain 
employment given the combination of her medical conditions, her physical restrictions, 
her current symptoms, her exertional capacity, her mental capacity and her intellectual 
functioning.  Indeed, the ALJ infers  and finds  that, according to Fitzgibbons, Claimant 
would be capable of earning wages once Fitzgibbons  non-specific course of vocational 
rehabilitation was completed. The ALJ finds  that Fitzgibbons opinion that Claimant can-
not maintain employment without vocational assistance is speculative, without a per-
suasive explanation and unpersuasive as a whole.

 34.  Fitzgibbons  conceded that, despite any potential learning difficulties 
Claimant had prior to her work injury, she overcame them and graduated from high 
school, and successfully completed post-secondary vocational training and classes.  
Fitzgibbons testified, “She (Claimant) has the potential to be able to learn new skills be-
cause she was able to demonstrate that after high school.” 

35. The ALJ resolves the conflict in the vocational opinions in favor of Renfro’s 
ultimate opinion of employability, and against Fitzgibbons’ opinion that Claimant is  only 
employable with vocational assistance.

Ultimate Findings 
           
           36.      Claimant has proven, by a preponderance of the evidence, that her com-
plex regional pain syndrome (CRPS) is  causally related to the admitted compensable 
injury of November 17, 2005.

           37.        Based upon the totality of the evidence, the ALJ finds that it is more 
reasonably probable that Claimant is capable of earning wages in the competitive job 



market, on a reasonably sustainable basis.  Therefore, the Claimant has failed to prove, 
by a preponderance of the evidence, that she is permanently and totally disabled.    

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, Patrick Renfro’s opinion that 
Claimant is capable of earning wages is persuasive and more credible than Fitzgibbons’ 
opinion in this regard.  Renfro’s opinion is more consistent with the totality of the evi-
dence, especially the evidence concerning Claimant’s transferable skills.  Fitzgibbons’ 
opinion is unpersuasive.  The conflict in the vocational opinions was resolved in favor of 
Renfro’s ultimate opinion that Claimant is employable, and against Fitzgibbons’ ultimate 
opinion that Claimant is only employable if she receives vocational assistance.

 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits.  Sections 8-43-201 and 8-43-210, 
C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. 
Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz  v. Industrial Claim 
Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  A “preponderance of the evidence” is 
that quantum of evidence that makes a fact, or facts, more reasonably probable, or im-
probable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 
104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-
483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz  v. 
Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As  found, Claimant sustained her burden with 
respect to the causal relatedness of her complex regional pain syndrome to the admit-
ted industrial injury of November 17, 2005.  She failed to sustain her burden with re-
spect to permanent total disability.



 c.        An employee is permanently and totally disabled if she is unable to earn 
any wages in the same or other employment.  Section 8-40-201(16.5)(a) C.R.S. (2008).   
In determining whether a claimant is  permanently and totally disabled, an ALJ may con-
sider the claimant’s “human factors,” including the claimant’s age, work history, general 
physical condition, education, and prior training and experience.  Weld County School 
District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998); Joslin’s Dry Goods Co. v. Industrial 
Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).  The test for permanent total dis-
ability is  whether employment exists that is reasonably available to the claimant under 
her particular circumstances.  Id.  This means whether employment is available in the 
competitive job market, which a claimant can perform on a reasonably sustainable ba-
sis.  With regard to establishing entitlement to permanent total disability benefits, Claim-
ant must demonstrate she is, “ . . . unable to earn any wages in the same or other em-
ployment.” (emphasis supplied). The Court of Appeals has defined  “any wages,” as any 
wages “greater than zero.”  See McKinney v. Industrial Claim Appeals Office, 894. P.2d  
42 (Colo. App.1995).  As  found, Claimant’s  invalid FCE results, inconsistent statements 
about her pain, functioning, and medical condition, and her inconsistent presentation in 
video surveillance, indicate she is not a reliable source of information upon which to 
base a determination she is permanently and totally disabled.  As further found, Patrick 
Renfro’s persuasive testimony that Claimant is capable of earning wages in the com-
petitive job market demonstrate that Claimant is not permanently and totally disabled, 
despite Claimant’s so called learning disabilities.  Indeed, as  found, even Claimant’s  vo-
cational expert, Michael Fitzgibbons conceded that Claimant demonstrated the ability to 
graduate from high school, participate in a vocational school and be employable there-
after.

 d. To be a compensable benefit, medical care and treatment must be caus-
ally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s  complex regional pain 
syndrome is  causally related to her admitted, compensable injury of November 17, 
2005.
 

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Respondents shall pay all of the costs for treatment of the Claimant’s 
complex regional pain syndrome, pursuant to the Division of Workers’ Compensation 
Medical Fee Schedule.

 B. Any and all claims for permanent total disability benefits are hereby denied 
and dismissed.

 C. Any and all issues not determined herein are reserved for future decision.

DATED this______day of April 2009.



EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
|STATE OF COLORADO                        

WORKERS’ COMPENSATION NO. 4-744-046   

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Hearing in this matter was held before Edwin L. Felter, Jr., Administrative Law 
Judge (ALJ), on April 15, 2009, in Denver, Colorado.  The hearing was digitally recorded 
(reference: 4/15/09, Courtroom 4, beginning at 1:35 PM, and ending at 3:07 PM). 

At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s counsel, to be submitted electronically.  
The same was filed on April 22, 2009.  Respondent filed objections to the proposed de-
cision on April 23, 2009.  After a consideration of the proposal and the objections 
thereto, the ALJ modified the proposed decision and, as modified, hereby issues the fol-
lowing decision.
 

ISSUES

The sole issue to be determined by this decision concerns is whether the recom-
mendation of the authorized treating physician (ATP), Bharat M. Desai, M.D., for lumbar/
sacrum surgery is  reasonably necessary and causally related to Claimant’s admitted in-
jury of October 15, 2007.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1. This  matter was previously heard before this ALJ on April 29, 2008.  At that 
time Claimant was determined to have suffered an October 15, 2007, injury within the 
course and scope of her employment and awarded her temporary total disability bene-
fits.  She continues receiving these benefits.

2. Additionally, Claimant was awarded medical benefits  reasonably neces-
sary to cure and relieve the effects of her industrial injury.  Her authorized treating phy-
sicians at that time were John Wiezneski, M.D., Greg Sarin, D.O., and Todd W. Peters, 



M.D.   Claimant was subsequently sent to Douglas E. Hemler, M.D., who, in time, re-
ferred her for treatment and evaluation with orthopedic surgeon Bharat Desai, M.D.

3. Claimant underwent an MRI (magnetic resonance imaging) on December 
7, 2007.  The MRI found that Claimant was suffering from mild facet arthropathy at L5-
S1.  Subsequent to this  she underwent an MRI on October 15, 2008.  This showed that 
Claimant was suffering from moderate to severe left side facet arthropathy at L5-S1.  

4. On August 28, 2008, Claimant underwent a diagnostic left sacroiliac joint 
injection under fluoroscopic guidance with Dr. Hemler.  The result was a resolution of 
sacroiliac joint pain and showed evidence of concordance from the injection indicating 
“recurrent instability and slippage of the SI joint despite the fixators appearing to be rela-
tively stable and intact. 

5. Thereafter, Dr. Hemler referred the Claimant to Dr. Desai.    On December 
1, 2008, Dr. Desai rendered an opinion that the Claimant had an incomplete fusion of 
the left SI joint at the articular level.  He therefore proposed the structural remedy of 
surgery to help with her pain.  It was his opinion that the Claimant’s need for surgery 
was causally related to her work related fall.  

6. Dr. Hemler evaluated the Claimant again on December 17, 2008.  At that 
time, Dr. Hemler agreed with the treatment plan recommended by Dr. Desai, although 
he recognized that it remains unclear how much pain control would result.  
 

7. Dr. Hemler again saw Claimant on February 18, 2009.  In his report of that 
date he acknowledged that Claimant had suffered pre-existing SI joint problems arising 
from two surgeries in the late 1990’s.  He stated, however,  “the history regarding an 
aggravation of a pre-existing condition in this patient appears to be medically reason-
able to this examiner.  Given the history presented by the patient and the records  I have 
reviewed from Dr. Paulson the fall appears  to be well documented.”  The ALJ finds that 
Dr. Hemler, in fact, rendered an opinion on causal relatedness to a reasonable degree 
of probability. 

8.  Prior to Claimant’s injury of October 15, 2007, she was working full duty 
for Employer without limitations as a receiving clerk, a physically demanding job.  As 
found in the Findings of Fact following the April 29, 2008, hearing, Claimant initially suf-
fered an injury while she was pushing grocery carts, and then suffered an exacerbation 
of the natural progression thereof on November 20, 2007, while lifting pallets.  Her con-
dition had not changed since October 15, 2007.

9. Additionally, after her SI joint surgeries and prior to her October 2007 in-
jury, Claimant had numerous jobs of a physical nature including waiting tables, lawn 
mowing and directing the department of recreation of Granby.  

10.  Since Claimant’s fall in October 2007, her left SI joint area has continued 
to deteriorate.  She began using crutches sometime after her fall.   By early March 2009 



she needed to use crutches consistently otherwise she would fall because her left leg 
could not sustain her standing.

11. Franklin Shih, M.D., testified by telephone on behalf of Respondents.  His 
opinion was premised on his  interpretation of the medical records concerning Claimant’s 
reporting on her past history.  He believed that Claimant had understated the extent of 
her SI joint problems prior to her fall of October 15, 2007.  At the same time, he agreed 
that there was no recommendation prior to her October 2007 fall that Claimant undergo 
SI joint surgery.  He further agreed that Claimant’s subjective complaints could support 
a determination that the surgery recommended by Dr. Desai was reasonably necessary.

12.   As of the date of her injury, Claimant was not under any disability where per-
forming the essential functions of her job.  The ALJ finds the Claimant consistent, credi-
ble and straight-forward. 

13. The ALJ finds the opinions of Dr. Hemler and Dr. Desai more credible and 
convincing than the opinion of Dr. Shih because they are based on a more thorough fa-
miliarity with the Claimant’s medical case and less of a focus on perceived inconsisten-
cies in Claimant’s histories. Their opinions establish the causal relatedness of the sur-
gery recommended by Dr. Desai.

14.   Claimant has  proven, by a preponderance of the evidence, that the sur-
gery recommended by Dr. Desai is  reasonably necessary and causally related to the 
admitted injury of October 15, 2007. 

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the opinions of Dr. Hemler and 
Dr. Desai are more persuasive than Dr. Shih’s opinion because they are based on more 
familiarity with Claimant’s medical situation.   Also, as foundf, the Claimant was credible.



 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000); Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 (Colo. App. 1997).   A 
“preponderance of the evidence” is  that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
Claimant has sustained her burden of proof on causal relatedness and the reasonable 
necessity of the surgery recommended by Dr. Desai.

c. To be a compensable benefit, medical care and treatment must be caus-
ally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s medical treatment is 
causally related to the admitted injury of October 15, 2007.  Also, medical treatment 
must be reasonably necessary to cure and relieve the effects of the industrial occupa-
tional disease.  Section 8-42-101 (1) (a), C.R.S. (2008).  Morey Mercantile v. Flynt, 97 
Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990);Snyder v. Industrial Claim Appeals Office, supra; Country Squire 
Kennels v. Tarshis, 899 P. 2d 362 (Colo. App. 1995).  As found, all of the Claimant’s 
medical care and treatment, as reflected in the evidence, was and is reasonably neces-
sary.        

  d. Pain is a typical symptom for the aggravation of a pre-existing condition.  
Claimant is  entitled to medical benefits for treatment of pain, so long as the pain is 
proximately caused by the employment-related activities and not an underlying pre-
existing condition.  See Merriman v. Industrial Commission, 120 Colo 400, 210 P.2d 448 
(1949).  As found, Claimant’s  pain is causally related to the admitted compensable in-
jury herein.  As  found, the Claimant had a pre-existing L5/S1 dysfunction and underwent 
two surgeries for this  condition in the late 1990’s.  At the time of her injury on October 
15, 2007, however, she was working full duty without disability.  Subsequently, her ability 
to function has steadily decreased, warranting surgical intervention as  recommended by 
Dr. Desai.  As found, the need for this intervention is related to her injury of October 15, 
2007.   

ORDER

 IT IS, THEREFORE, ORDERED THAT:

     A. Respondent shall pay all the costs of the surgery recommended by Bharat 
Desai, M.D., subject to the Division of Workers’ Compensation Medical Fee Schedule.



     B.   Any and all issuers not determined herein are reserved for future decision.

      DATED this _____ day of April 2009.
  EDWIN L. FELTER

Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-772-800

ISSUES

The following issues were raised for consideration at hearing.

 Did Claimant prove by a preponderance of the evidence that she sus-
tained  an industrial injury on September 21, 2008?

 If the claim is found compensable, what is  Claimant’s  average weekly 
wage?

 If the Claimant is found compensable, what injuries were sustained by 
Claimant?

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ enters  the following Findings of 
Fact:

 1. Claimant was hired by the Employer on August 11, 2008 as  a grooming 
assistant.  Her hourly wage was $7.02 per hour.

 2. Claimant worked for the Employer from August 11, 2008 until September 
21, 2008, when she alleged an industrial accident.  During this  period of time that  
Claimant worked for the Employer, wage records indicate that her average weekly wage 
was $178.01.  During her period of employment, the Claimant lost numerous days from 
work due to non-work related medical problems and problems with her children. 

 3. Claimant’s supervisor, Mayne, counseled Claimant orally on numerous oc-
casions during the six weeks that she was  working in regards to customer complaints, 
tardiness and lost time.  Two days prior to the alleged accident, Mayne advised Claim-
ant that if she lost any more time from work she was going to be terminated.  Claimant 
denies having this  discussion with Mayne.  The ALJ finds the testimony of  Mayne to be 
credible. 



 4. Claimant alleges that on September 21, 2008 she was involved in an in-
dustrial accident while refilling shampoo bottles.  She indicated that she was pulling a 
bottle off the shelf when she injured herself.  There were no witnesses to the alleged 
accident.  The form that the Claimant herself filled out on the day after the accident indi-
cated that “my wrist was hurt so I tried to pull the 5 gallon shampoo contained down
with one hand and it jerked on my back and twisted my back.”  Claimant alleged in her 
testimony that she used two hands to pull down the bottle.

 5. Claimant alleged at the time of hearing that she had previously injured her 
wrist during her employment with the Employer and that it was  injured and bruised.  
However, she claimed that she did not report this  alleged wrist injury to anyone at the 
Employer.  Her testimony at the time of hearing was inconsistent in that she first indi-
cated that her wrist was “fine” at the time of the “second alleged accident”.  However, 
she later indicated that she was still having problems with this.  However, she admitted 
that she did not seek medical care or report this alleged wrist injury to her Employer.  

 6. Claimant completed her shift after the alleged accident on September 21, 
2008 and indicated that she mentioned the accident to another manager, Grace.  How-
ever, she did not advise Grace that her injury required medical are nor did she request 
medical care.  On September 22, 2008,  Claimant contacted the Employer to report the 
injury and was told to come in and report this to Mayne and fill out the paperwork.  

 7. Claimant met with Mayne at the store on September 22, 2008 and Claim-
ant was provided with the list of authorized medical providers.  Mayne indicated that 
Claimant advised him that she was attempting to pull the bottle off the shelf with one 
hand and that she injured her back.  According to Mayne, Claimant “appeared to be in 
pain” and indicated she injured her low back.  She did not indicate that she injured her 
shoulder or was unable to move her arm.  

 8. After reporting the injury to Mayne, Claimant was seen in the emergency 
room at Exempla Good Samaritan.  The notes  indicate that Claimant “felt twisting and pop 
in back, sharp lower back radiating toward/felt numbness in both legs.”  The pain diagram 
filled out by Claimant at the hospital also indicated mid and low back pain with no indica-
tion of inability to move the right arm.  The diagnosis given at the hospital was “low back 
pain with no neurological symptoms.”   

 9. Claimant was then seen by Clifton Etienne, M.D. on September 23, 2008 
and advised Dr. Etienne that she “pulled R shoulder and has back pain at work on 9/21/
08.”  Dr. Etienne’s  examination indicated that Claimant had “normal ROM of C spines…”  
He diagnosed “back pain.”  No mention was made of Claimant’s inability to move her arm 
or that she had to keep her arm close to her body.  

 10. Due to Claimant’s low back pain, Dr. Etienne referred Claimant to Michael E. 
Janssen, D.O. who evaluated her on October 3, 2008.  Dr. Janssen noted that Claimant 
had back problems going back to 2005 and had undergone an MRI in September of 2008 



prior to the alleged industrial accident.  The history given to Dr. Janssen by Claimant was 
that she had been lifting a five gallon bucket and had a twisting maneuver and “then again 
felt back pain as well as leg pain, nondermatomal in nature.”  Dr. Janssen indicated that he 
performed both a cervical spine examination and shoulder examination.  He found full and 
unrestricted motion in the cervical spine area.  In addition, he found full motion of Claim-
ant’s  shoulders adductors.  His findings as to the shoulder were “negative impingement 
sign, no rotator cuff pathology.”  According to Dr. Janssen’s examination, “the shoulders 
are level. There is no evidence of winging of the scapular or defect.”  

 11 Dr. Janssen indicated that although there was an alleged occupational- re-
lated injury from a lifting incident there was “no anatomical evidence.”  He stated that, in 
his opinion, “There are clearly no anatomical findings to support the ongoing subjective 
complaints.”  He found that she had a “high suspicion for non-physiological findings” and 
that her “subjective symptoms far outweigh objective clinical and radiograph findings.”  
There was no indication by Dr. Janssen that the Claimant had a shoulder injury, frozen 
shoulder, or inability to move her arm away from her body.  

 12. Claimant continued under the care of Dr. Etienne who again referred to her 
“severe low back pain” in September of 2008, with no mention of her shoulder.  He issued 
a “To Whom It May Concern” letter on October 9, 2008 indicating he was treating her for 
her low back pain.  However, on October 10, 2008, he indicated she reported to him that 
she had shoulder and right arm pain.  Dr. Etienne referred Claimant for physical therapy 
for her low back pain.  

 13. On February 12, 2009, Dr. Etienne issued a report stating that Claimant’s 
back pain “seems to have resolved.”  However, he indicated that she was having shoulder 
pain but had not yet reached a “definitive diagnosis”.  Dr. Etienne stated that “without a de-
finitive diagnosis I cannot ascertain an injury during that last day of her job.” 

 14. Dr. Etienne referred Claimant to Terry Wintory, D.O. for her right shoulder 
complaints.  When Dr. Wintory saw Claimant on November 26, 2008 she advised Dr. Win-
tory that she is unable to move the arm.  He noted that when he extended his hand to 
shake her hand she would not move her right arm from her side.  However, he noted that 
she has “full elbow active range of motion.  After quite of bit of coaxing, I was able to get 
the patient to start moving her arms.”  Dr. Wintory recommended a shoulder arthrogram 
but Claimant was “unable to tolerate” this  and therefore never had the testing done.  In Dr. 
Wintory’s last note of December 17, 2008 he indicated “she is  under no restriction from 
this office.”   

 15. Claimant alleges that she has been unable to move her right arm away from 
her body since the date of the accident and that she has advised all medical providers of 
her inability to move her arm.  She alleges that, when she reported the injury to Mr. Mayne, 
she couldn’t move her shoulder at all.  According to Claimant, when she saw Dr. Janssen, 
he did not even “touch her.”  Brief testimony was also presented from Claimant’s mother, 
Mary Atkins, who attended the appointment with Dr. Janssen.  Ms. Atkins did not indicate 
that Dr. Janssen did not “touch” the Claimant but simply indicated that he did not “manipu-



late” the shoulder.  The ALJ does  not find Claimant’s testimony to be credible that she has 
been unable to move her arm since the date of injury and was unable to move her arm as 
of the date of the appointment with Dr. Janssen.  The ALJ finds that Dr. Janssen did in fact 
perform the examination as set forth in his report and that, at the time of his examination, 
there was no evidence of shoulder impingement or rotator cuff pathology.  

 16. Prior to the alleged industrial accident, Claimant had been seen in the emer-
gency room on September 7, 2008 with various medical problems.  She had been com-
plaining of headaches and nausea and neck stiffness  but indicated this was “now aggra-
vating her lower back which is more of a chronic problem.”  At the time of hearing, Claim-
ant denied having any chronic low back pain.

 17. Although Claimant had been assigned to a treating physician, Dr. Etienne, 
who first saw her on September 23, 2008, Claimant returned to a different emergency 
room on September 24, 2008.  At that time she went North Suburban Medical Center 
complaining of upper, mid and low back pain.  There is no indication in the records of a 
right shoulder injury or Claimant’s inability to move her arm.  Those records indicate that 
an examination was performed that showed “painless ROM” in regards to the neck and 
that all “extremities exhibit normal ROM.”  Diagnostic studies were performed of the tho-
racic spine and the low back.  There were no diagnostic studies  ordered or recommended 
for the Claimant’s alleged right shoulder injury.  

 18. The ALJ finds that the Claimant has failed to sustain her burden of proof in 
showing that she sustained a compensable injury on September 21, 2008.  The ALJ does 
not find Claimant’s  testimony to be credible and finds numerous inconsistencies  between 
the Claimant’s testimony, the testimony of Mayne and the medical records.  Claimant al-
leges that she had a prior wrist injury, which was severe enough to cause bruising and 
pain but claims she never reported this to the employer.  She changed her testimony as to 
whether she was still having problems with this  at the time of the new alleged accident.  
She indicated that she was using both of her hands to lift the shampoo bottle at the time 
the accident occurred.  However, this conflicts  with her own written statement and with the 
statement that she gave to Mayne.  

 19. In addition, the ALJ does not find Claimant’s  testimony to be credible as to 
the body parts that she allegedly injured.  Records indicate that less than two weeks prior 
to this alleged accident she advised physicians at the emergency room at Boulder Com-
munity Hospital that she had “chronic” low back pain.  When Claimant was seen by a spi-
nal specialist, Dr. Janssen, less than two weeks after the accident, he could find no “ana-
tomical” evidence or findings to support her complaints.  He specifically stated “I cannot 
find clinical reasons to support her inability to work and her activities at this time.”   

 20. In addition, Claimant’s testimony in regards to her right shoulder injury is not 
supported by any of the medical records, which have been submitted into evidence.  Al-
though Claimant alleges that from the time she injured herself on September 21, 2008, 
she was totally unable to move her arm, this is  not reflected in the records.  According to 
Claimant she did not seek medical care on the date of accident because she thought it 



would go away and she would get better.  This would be inconsistent with the Claimant’s 
allegation that she was unable to move her arm at all on the date of the accident.  In addi-
tion, if Claimant had been unable to move her arm and already had a “frozen” shoulder as 
early as  September 21, 2008, this  would have been reflected in the medical records.  Not 
only is  this  not indicated in the medical records, when Claimant was seen at the emer-
gency room on September 22, 2008, she does not even indicate a shoulder problem in her 
pain diagram.  When she was seen at North Suburban Medical Center on September 24, 
2008, three days after the accident, there is no mention of her inability to move her arm 
and the physician specifically indicates that Claimant had “painless” range of motion of the 
neck and that all of her extremities “exhibit normal ROM.”  

 21.  The ALJ also places great weight on the report of Dr. Janssen who saw 
Claimant on October 3, 2008.  The ALJ does not find Claimant’s testimony credible that Dr. 
Janssen never touched her.  The ALJ does not find that the doctor would have falsified his 
records when he set forth in his report all of his  complete findings on examination which 
included a finding that Claimant had negative impingement signs and no rotator cuff pa-
thology of the shoulder.  

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are made.

 1. The purpose of the Workers’ Compensation Act of Colorado (Act) Section 8-
40-101, et seq. C.R.S., is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of liti-
gation.  Section 8-40-102(1), C.R.S.  Claimant shoulders  the burden of proving by a pre-
ponderance of the evidence that her injury arose out of the course and scope of her em-
ployment.  Section 8-41-301(1), C.R.S.; See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985).  A preponderance of the evidence is that which leads the trier of fact, after consider-
ing all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case must be in-
terpreted neutrally, neither in favor of the rights of Claimant nor in favor of the rights of Re-
spondents.  Section 8-43-201, C.R.S. 

 2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice or interests.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936).  A workers’ compensation case is  decided on its merits.  Section 8-43-201, C.R.S.  
The ALJs factual findings concern only evidence that is dispositive of the issues involved.  
The ALJ has not addressed every piece of evidence that might lead to a conflicting con-
clusion and has rejected evidence contrary to the above findings as unpersuasive.  Mag-
netic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).



 3. In this case, the ALJ finds that Claimant has failed to sustain her burden of 
proof in showing by a preponderance of the evidence that she injured her low back and 
right shoulder on September 21, 2008.  The ALJ does not find the Claimant’s testimony 
credible as to how the accident occurred or what body parts were injured.

 4. There were no witnesses to this alleged accident.  Claimant’s testimony in 
regards to exactly how the accident occurred is  inconsistent with her own written state-
ment and what she reported to Mayne.  In addition, although she is  now alleging that she 
has been unable to use her right arm or move her arm away from her body as of Septem-
ber 21, 2008 and continuing, this is not consistent with the medical records.  The weight of 
the medical evidence, including the emergency room records  from both Exempla Good 
Samaritan and North Suburban Medical Center, indicate that the Claimant was not com-
plaining of a severe injury to her right shoulder and her inability to use her arm or move her 
arm away from her body.  In addition, the ALJ places great weight on the opinion of Dr. 
Janssen.  The ALJ does not find Claimant’s testimony credible that Dr. Janssen did not 
examine her.  Claimant’s mother simply indicated that Dr. Janssen did not “manipulate” the 
shoulder but she did not confirm her daughter’s testimony that Dr. Janssen did not “touch 
her.”  The ALJ finds  the opinion of Dr. Janssen to be credible in that Claimant not only had 
a negative impingement sign and no rotator cuff pathology of the right shoulder, but that 
there was also no anatomical findings to support her allegations of a low back injury.  

 5. The ALJ finds that Claimant was in fact aware from her conversations with 
Mayne that she was going to be terminated by the Employer due to missing so much time 
from work.  The employment records submitted by the Employer clearly show extensive 
lost time from work in Claimant’s short period of employment.  The ALJ does not find the 
Claimant’s testimony credible that she would only have been warned of tardiness and ab-
senteeism by Mayne on one occasion.  The ALJ places more weight on the testimony of 
Mayne than that given by Claimant.  Therefore, the ALJ finds the testimony of Mayne to be 
credible.  

 6. Taking into consideration all of the testimony and the evidence in the record, 
the ALJ does not find Claimant’s testimony credible.  She has failed to sustain her burden 
of proof in showing that she sustained compensable industrial injuries on September 21, 
2008. 

ORDER

 It is therefore ordered that:

 The Claimant’s claim for workers’ compensation benefits is denied and dis-
missed. 

All matters not determined herein are reserved for future determination.

DATED:  April 27, 2009

Margot W. Jones



Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-772-111

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on February 19 and April 17, 2009, in Denver, Colorado.  
The hearing was digitally recorded (reference: 2/19/09, Courtroom 4, beginning at 8:36 
AM, and ending at 9:36 AM; and, 4/17/09, Courtroom 3, beginning at 8:33 AM, and end-
ing at 9:30 AM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s counsel, to be submitted electronically.  
Respondent was given 3 working days thereafter within which to submit electronic ob-
jections.  The proposed decision was filed on April 22, 2009.  Objections thereto were 
filed on April 27, 2009.  After a consideration of the proposal and the objections  thereto, 
the ALJ has modified the proposed decision and, as modified, hereby issues the follow-
ing decision. 

ISSUES
 

The issues to be determined by this decision concern compensability; if compen-
sable, medical benefits (authorization, causal relatedness and reasonably necessary); 
average weekly wage (AWW); temporary total disability (TTD) benefits; and, Respon-
dent raised the affirmative proposition of penalties versus the Claimant for late reporting 
of injury.  

Claimant has  the burden of proof, by a preponderance of the evidence, on all is-
sues other than “late reporting,” in which case Respondent has  the burden by prepon-
derant evidence.  

               
FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. Claimant began his employment for the Employer herein on June 
22, 2007.   He attended a physical examination by his  primary care physician Mi-
chelle Mang, M.D. on July 2, 2007, and he was not diagnosed with hernias.  



2. On September 16, 2008, while working for the Employer, Claimant 
engaged in heavy lifting in the form of transporting doors. He conducted heavy 
lifting by unloading approximately six or seven doors from a flatbed truck.  The 
Claimant presented in a straightforward and credible manner. He candidly testi-
fied that he does not know what caused his hernias or when they developed, 
however, the totality of the circumstantial evidence excludes any cause of disabil-
ity from the hernias  other than Claimant’s  heavy lifting at work. His testimony 
concerning the lifting incident is  undisputed.  He was not impeached.   Therefore, 
the ALJ finds the Claimant credible and the ALJ finds that the lifting incident hap-
pened exactly as the Claimant said it did.     

3. Claimant did not work for anyone but the Employer from June 22, 
2007 to September 19, 2008.

4. On September 18, 2008, Claimant left his employment and has not 
returned to work. On September 22, 2008, during a physical examination, Dr. 
Mang, Claimant’s primary care physician, diagnosed the Claimant with multiple 
hernias.  On September 23, 2008, the Claimant reported the hernias as a work 
related injury to his Employer and was discharged from work until further notice. 

5. On October 3, 2008, the Employer referred the Claimant to Lon 
Noel, M.D., who then referred the Claimant to Gerald Kirshenbaum, M.D., for a 
surgical evaluation.  Dr. Kirshenbaum became the Claimant’s authorized treating 
physician (surgeon) (ATP). The Claimant was diagnosed with multiple hernias, 
and Dr. Kirshenbaum recommended surgical intervention.

6. Dr. Kirshenbaum’s evidentiary deposition was taken on March 10, 
2009. During the deposition, Dr. Kirshenbaum expressed the opinion, that as-
suming the Claimant conducted heavy lifting on September 16, 2008, by unload-
ing approximately six or seven doors from a flatbed truck while working for his 
Employer, that he was comfortable stating within a reasonable degree of medical 
probability that the hernias are, in fact, related to the incident Claimant described 
on this date.   The ALJ finds Dr. Kirshenbaum’s opinion persuasive, credible and 
essentially undisputed by any other medical opinion.

7.   Although Respondent argues that Claimant’s  hernias amounted to 
an unexplained idiopathic event, the totality of the circumstantial lay evidence, 
and the medical evidence establishes that it is more reasonably probable than 
not that Claimant’s heavy lifting at work on September 16, 2008 aggravated his 
asymptomatic hernias and caused disabling medical restrictions.

8. Claimant has  not returned to work or received any wages since 
leaving his  employment with the Employer on September 18, 2008.   Further, 
Claimant has not been released to return to work nor has he been declared to be 
at maximum medical improvement (MMI).  Consequently, the Claimant has been 
TTD since September 19, 2008.



9. At the commencement of the February session of the hearing, the 
parties stipulated that the Claimant’s  AWW was $367.18, and the ALJ so finds.  
This AWW yields a TTD rate of $244.78 per week, or $34.97 per day.  

10. Respondent has proven, by a preponderance of the evidence, that 
Claimant did not report his  hernias to his Employer until September 23, 2008.  
Consequently, TTD benefits begin on September 23, 2008.  The period from 
September 23, 2008 through the last session of the hearing, April 17, 2009, both 
dates inclusive, totals 206 days.

11.    Claimant has proven, by a preponderance of the evidence that he 
sustained a compensable and disabling aggravation of his preexisting hernias on 
September 16, 2008, while lifting doors  at work.  He has further proven that his 
medical care by Dr. Kirshenbaum was authorized, causally related to the Sep-
tember 16 lifting incident and reasonably necessary to cure and relieve the ef-
fects of Claimant’s  hernias.  He has  also proven that his AWW is $367.18, thus, 
yielding a TTD rate of $244.78 per week, or $34.97 per day; that he has  been 
TTD since September 19, 2008, however, because of the daily penalty of one 
day’s indemnity benefits for late reporting, he is entitled to TTD benefits from 
September 23, 2008 through April 17, 2009, both dates inclusive, a total of 206 
days, in the aggregate amount of $7,203.82.  Additionally, he is entitled to TTD 
benefits of $244.78 per week from April 18, 2009 and continuing until termination, 
or modification, of benefits is permitted law.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the medical opinion of Dr. 
Kirshenbaum is un-contradicted.  See, Annotation, Comment: Credibility of Witness Giv-



ing Un-contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining 
that the fact finder is not free to disregard un-contradicted testimony.
Also, as found, the Claimant’s  testimony was credible and essentially un-contradicted.  
Therefore, the combination of circumstantial lay and medical evidence establishes the 
September 16, 2008 lifting incident at work as the cause of the aggravation and dis-
abling effects of Claimant’s hernias.

 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  Also, the burden of proof is  generally placed on the party asserting the affirma-
tive of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “pre-
ponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
Claimant has sustained his  burden with respect to compensability; medical benefits; 
AWW; and, TTD since September 19, 2008 and continuing.  Respondent has sustained 
its burden with respect to late reporting from September 18, 2008 through September 
23, 2008.

 c. Section 8-43-102 (1) (a), C.R.S. (2008), provides  a penalty of one day’s 
compensation for each day’s failure of an employee to report a work-related injury.  As 
found, Claimant did not report a work-related injury to his Employer until September 23, 
2008.  Therefore, he should be penalized from September 19, 2008 through September 
23, 2008.

d. As found, Respondent argued that Claimant failed to prove a work-related 
cause for the aggravation and disabling effects of his hernias.  As also found, the totality 
of the circumstantial evidence excludes any other reasonable explanation for the aggra-
vation and disabling effects of Claimant’s hernias.  The Claimant did not suffer an idio-
pathic event and, therefore, the holding in Gates Rubber Co. v. Industrial Com’n of State 
of Colo., 705 P.2d 6 (Colo. App. 1985), is distinguishable and does not apply herein. 

 e. Pursuant to Section 8-43-404 (5) (a) (I) (A), C.R.S. (2008), the employer is 
required to furnish an injured worker a list of at least two physicians or two corporate 
medical providers, in the first instance. An employer’s right of first selection of a medical 
provider is  triggered when the employer has knowledge of the accompanying facts con-
necting the injury to the employment.  Jones v. Adolph Coors Co., 689 P. 2d 681 (Colo. 
App. 1984).  An employer must tender medical treatment forthwith on notice of an injury 
or its right of first selection passes to the injured worker.  Rogers v. Industrial Claim Ap-
peals Office, 746 P.2d 565 (Colo. App. 1987).  As found, when the Claimant reported 



work-related hernias on September 23, 2008, the Employer referred him to Dr. Kirshen-
baum, who became the Claimant’s ATP.

 f. To be a compensable benefit, medical care and treatment must be caus-
ally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s medical treatment is 
causally related to the aggravation of his back hernias on September 16, 2008.  Also, 
medical treatment must be reasonably necessary to cure and relieve the effects  of the 
industrial occupational disease.  Section 8-42-101 (1) (a), C.R.S. (2005).  Morey Mer-
cantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals Of-
fice, 797 P.2d 777 (Colo. App. 1990). As found, all of the Claimant’s medical care and 
treatment, as reflected in the evidence, was and is reasonably necessary.        

           g.       To establish entitlement to temporary disability benefits, a claimant must  
prove that the industrial injury has caused a “disability,” and that he has suffered a wage 
loss that, “to some degree,” is  the result of the industrial disability.  Section 8-42-103(1), 
C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).   When a 
temporarily disabled employee loses his employment for other reasons which are not 
his responsibility, the causal relationship between the industrial injury and the wage loss 
necessarily continues.  This  is true because the employee’s restrictions presumably im-
pair his opportunity to obtain employment at pre-injury wage levels.  Kiernan v. Road-
way Package System, W.C. No. 4-443-973,  (ICAO, December 18, 2000).  As found, the 
Claimant has not been released to return to work and the Employer discharged the 
Claimant from work on September 23, 2008, until further notice         

           h.       Once the prerequisites for TTD are met (e.g., no release to return to full 
duty, MMI has not been reached, and there is no actual return to work), TTD benefits 
are designed to compensate for temporary wage loss. TTD benefits are designed to 
compensate for a 100% temporary wage loss.  See Eastman Kodak Co. v. Industrial 
Commission, 725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 
(Colo. App. 1990).  Disability from employment is established when the injured em-
ployee is unable to perform the usual job effectively or properly. Jefferson Co. Schools 
v. Headrick, 734 P.2d 659 (Colo. App.1986).   As found, Claimant has  not earned wages 
since September 19, 2008; he has not been released to return to work; and, he has  not 
been declared to be at MMI.  Therefore, he has been TTD since September 19, 2008.

ORDER

IT IS, THEREFORE, ORDERED THAT:

 A. Respondent shall pay the costs of all reasonably necessary and causally 
related medical care provided for and prescribed by the authorized treating physicians 
Lon Noel, M.D., Gerald Kirshenbaum, M.D. and all referrals from these providers, sub-
ject to the Division of Workers’ Compensation Medical Fee Schedule. 



 B.  Claimant is  penalized one-day’s indemnity benefits for late reporting of his 
injury to his Employer from September 19, 2008 through September 23, 2008, exclu-
sive.

C. Respondent shall pay Claimant temporary total disability benefits of 
$244.78 per week, or from September 23, 2008 through April 17, 2008, both dates in-
clusive, a total of 206 days, amount of $7,203.82, which is  payable retroactively and 
forthwith.  Respondent shall continue paying the Claimant temporary total disability 
benefits of $244.78 per week from April  !7, 2008 and continuing until terminated pursu-
ant to statute or further order.

 D.  Respondent shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due. 

 E. Any and all issues not determined herein are reserved for future decision. 

DATED this______day of April 2009.

____________________________
EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-709-613

ISSUES

 Claimant applied for hearing on the issue of compensability, medical benefits, 
temporary total disability, average weekly wage and disfigurement.

FINDINGS OF FACT

 1. Claimant has been employed as a packer with employer since June 1999.  
Claimant testified that on May 30, 2006, she reached under her workstation with her left 
leg and used the anterior portion of her leg to push a stack of boxes to the right.  Claim-
ant felt pain in her leg and reported the incident to her supervisor, Mr. Moran, who re-
ferred her to the company nurse, Ms. Romero.  Ms. Romero was preparing to leave the 
building and requested Claimant return the following week.  Claimant was out of town 
on business the following week, but spoke to Ms. Romero upon her return.  Ms. Romero 
referred the Claimant to Dr. Robert Maisel for treatment.

 2. Dr. Maisel evaluated Claimant on June 26, 2006.  Dr. Maisel had previ-
ously evaluated the Claimant for low back pain in 2004 and for a right shoulder injury 
earlier in the 2006 calendar year.  Claimant reported to Dr. Maisel that she had no 
known injury, but was repetitively lifting boxes that brought about her onset of pain.  



Claimant complained of pain that traveled down a path in the back of her leg to her left 
ankle and complained of pain behind her knee.  Dr. Maisel recommended a magnetic 
resonance image (“MRI”) of the low back and provided the Claimant with prescription 
medications and work restrictions of no lifting over 20 pounds.

 3. Claimant returned to Dr. Maisel on July 3, 2006 with continued complaints 
of soreness in her back, especially with long shifts.  Dr. Maisel continued Claimant on 
modified duty.  The MRI on July 23, 2006 showed degenerative changes at L3 through 
S1 with left sided disk protrusion at the L3-4 level, extending into the lateral recess.   Dr. 
Maisel concluded these findings could cause left L4 nerve root entrapment that would 
be consistent with Claimant’s  radicular discomfort.  Based upon the findings of the MRI, 
Dr. Maisel recommended a referral to Dr. Baer.

 4. Dr. Baer evaluated Claimant on July 27, 2006.  Dr. Baer had the Claimant 
fill in a Pain Self Evaluation form in conjunction with his  evaluation.  According to the 
Pain Self Evaluation form, Claimant noticed pain starting on her left buttocks that went 
down her left leg.  The pain was purportedly caused by “a lot of lifting heavy boxes.”  Dr. 
Baer reported that Claimant had a gradual onset of low back pain with pain down the 
posterior and anterior part of the thigh and into the calf region.  Dr. Baer recommended 
continued conservative care and suggested that if her symptoms worsen, she could 
consider an epidural steroid injection.

 5. Claimant returned to Dr. Maisel on August 1, 2006 and reported doing 
much better.  Dr. Maisel recommended continued conservative care and continued her 
medications.  Upon returning to Dr. Maisel on August 21, 2006, Claimant reported con-
tinuing improvement in her symptoms.  At that point, Dr. Maisel began tapering her 
medications and noted that Claimant was approaching maximum medical improvement 
(“MMI”).

 6. On September 1, 2006, Claimant returned to Dr. Maisel and reported 
some moderate pain in her back and left leg.  Dr. Maisel provided Claimant with a splint 
for her left leg, and recommended Claimant discontinue regular use of her vicodin.  On 
her next evaluation with Dr. Maisel on October 11, 2006, Claimant continued to report 
problems with her left leg and knee since her initial incident.  Dr. Maisel noted that the 
leg pain that appeared to be radicular had abated and the isolated pain that Claimant 
was now complaining of was probably an internal derangement of the knee itself.  

 7. Claimant filed a Workers’ Claim for Compensation on October 12, 2006 
that indicated that her left knee got irritated while working on restrictions because she 
was walking more than usual.  Claimant listed the date of injury on her Workers’ Claim 
for Compensation as May 30, 2006.  Claimant returned to Dr. Maisel on October 16, 
2006 with continued knee complaints.  Claimant reported to Dr. Maisel at the October 
16 appointment that increased walking while on light duty led to her increased knee 
pain.  Dr. Maisel noted that it was  unclear if Claimant was injured in the original accident 
of May 30, 2006 or whether this was another problem.  Dr. Maisel eventually referred 
the Claimant for an MRI of her left knee.



 8. Claimant returned to Dr. Maisel on November 17, 2006 after her left knee 
MRI.  Dr. Maisel reported the MRI showed medial mensical deformity consistent with a 
tear or previous partial menisectomy.  Dr. Maisel recommended an orthopedic consulta-
tion to review the MRI.  Prior to any orthopedic consultation, Claimant was referred by 
Respondents to Dr. Roth for examination.  Dr. Roth evaluated Claimant on November 
27, 2006.  Dr. Roth noted that Claimant’s notion of the workers’ compensation claim was 
based on the fact that she is on her feet all day.  Dr. Roth also noted that Claimant re-
ported scooting boxes on her conveyor belt with her knee.  Dr. Roth further noted that 
Claimant’s impression of her discomfort was that it emanated from her knee, as op-
posed to radiation of her low back symptoms.  Dr. Roth determined that Claimant was at 
MMI for her low back and recommended against further treatment.

 9. Claimant was next evaluated by Dr. Potzler on December 18, 2006.  Dr. 
Potzler noted that Claimant was to be evaluated for her back injury and was advised 
that her knee pain was pre-existing and not caused by her back injury.  Dr. Potzler re-
leased the Claimant to return to normal duties with no restrictions.

 10. Claimant then sought treatment with Dr. Simonich beginning on Septem-
ber 25, 2007.  Claimant reported to Dr. Simonich that she had a work related injury 1 ½ 
years ago while kicking a box with her left knee as it went into a valgus moment.  Dr. 
Simonich noted that Claimant’s left knee showed end stage degenerative joint disease 
(“DJD”) with deformity and moderate to severe medial compartment degenerative 
changes with medial femoral compartment (“MFC”) osteophyte formation.  Dr. Simonich 
recommended a course of conservative therapy and provided Claimant with a prescrip-
tion for Celebrex.  By January 8, 2008, however, Dr. Simonich determined that Claimant 
would be a good candidate for partial knee replacement surgery.

 11. Claimant underwent partial knee replacement surgery under the auspices 
of Dr. Simonich on February 18, 2008.  Following the surgery, Dr. Simonich noted that 
Claimant progressed slowly through rehabilitation secondary to post operative com-
plaints  of pain.  On April 1, 2008, Claimant complained to Dr. Simonich of intermittent 
crunching pain over the lateral knee that she only experienced at night when lying in 
bed rolling over to her left side.  The pain was not reproducible, and Dr. Simonich rec-
ommended Claimant continue with her quad strengthening.

 12. Claimant eventually sought a second opinion with Dr. Xenos.  Dr. Xenos 
apparently believed Claimant’s pain could be secondary to arthritis in the tibiofemoral 
compartment.  Dr. Simonich noted on May 13, 2008 that Claimant’s arthritis  was  mini-
mal based upon his  evaluation at the time of surgery, and didn’t believe her pain to be 
related to arthritis.  Dr. Simonich instead speculated that Claimant’s  pain was being 
caused by a neuroma of the infra patellar branch of the saphenous nerve.  Dr. Simonich 
noted that Claimant’s  pain was exactly what it was when she externally rotated her foot 
and tried to push a box, but Dr. Simonich also found it hard to believe you could get a 
neuroma in continuity from placing a valgus moment on the knee.  Dr. Simonich also 
noted that he didn’t believe the neuroma was post surgical in nature, but was not sure 
how it could be attributed to the mechanism of injury Claimant described.  Dr. Simonich 



then provided Claimant with a subcutaneous  injection over the infrapatellar branch of 
the saphenous nerve.  This injection provided Claimant with 100% relief for a couple of 
hours.

 13. Claimant returned to Dr. Simonich on May 22, 2008 and, based upon her 
reports of relief with the injection, Dr. Simonich recommended a transsection of the in-
frapatellar branch of the saphenous nerve.  The surgery was scheduled for June 25, 
2008.  Claimant also reported that she wanted to reopen her workers’ compensation 
case as she felt this was directly related to her injury.

 14. Dr. Simonich evaluated Claimant after her June 25 surgery on July 3, 
2008.  Claimant reported good symptom relief after the surgery initially, but reported 
having developed similar pain with hypersensitivity of the skin.  Claimant returned to Dr. 
Simonich on July 17, 2008 and reported 100% pain relief.  Dr. Simonich noted that 
Claimant reported doing initially well, and then sounded like she wasn’t doing so well 
before presenting with 100% relief.  Dr. Simonich noted that secondary gain could have 
played a part in Claimant’s sudden recovery.

 15. Claimant was referred for an independent medical examination (“IME”) 
with Dr. David Richman on September 16, 2008.  Dr. Richman reviewed Claimant’s past 
medical records and performed a physical examination.  Claimant provided a history to 
Dr. Richman of pushing a stack of empty boxes that were lying flattened, stacked up 
above her knee to the right side using her left leg.  Claimant reporting swinging her left 
leg in an adducted motion to try to push the stack to the right and having a sudden on-
set of inner knee pain.  In response to written questions, Dr. Richman opined that 
Claimant suffered a work-related injury to the saphenous nerve, which is a relatively 
rare isolated injury, but developed into a saphenous neuralgia that required surgical 
treatment by Dr. Simonich.  Dr. Richman also acknowledged that Claimant suffered from 
non-work related patellofemoral degenerative joint disease and a preexisting low back 
strain that Dr. Richman classified as non-work related.  Dr. Richman determined that the 
treatment provided by Dr. Simonich was  directly related to the saphenous nerve injury in 
the medial knee, which occurred at the time of her work-related event.  

 16. Claimant was returned by Respondents to Dr. Roth on September 2, 
2008.  Dr. Roth reviewed Claimant’s updated medical records  and performed a physical 
examination.  Dr. Roth concluded that Claimant did suffer from degenerative problems 
with her left knee and previously developed a saphenous nerve neuroma that Dr. Roth 
opined was not related to her work-related event of May 30, 2006.  Dr. Roth concluded 
that pushing boxes with her left foot does not provide an opportunity for direct trauma to 
the saphenous nerve, and without a cogent mechanism of injury, Dr. Roth could not 
conclude that her saphenous nerve neuroma was work-related.  Dr. Roth concluded that 
the neuroma was idiopathic and idiosyncratic in its appearance.

 17. The ALJ finds the opinions of Dr. Simonich and Dr. Roth more persuasive 
than those of Dr. Richman.  Claimant’s original accident history as provided to Dr. 
Maisel was of a low back injury from repetitive lifting of boxes.  Claimant’s  Workers’ 
Claim for Compensation filled out on October 12, 2006 alleges, for the first time, an in-



jury to Claimant’s  knee, as opposed to radicular symptoms from her back injury.  The 
cause of this  injury was purportedly Claimant’s  increased walking after being put on 
work restrictions.  Claimant alleged that her knee injury as of October 12, 2006 was 
from repetitive motion.  Claimant did not report a possible trauma to her knee until her 
IME with Dr. Roth on November 27, 2006 when she noted that she used her knee to 
scoot boxes onto the conveyer belt.  Dr. Simonich, Claimant’s own treating physician, 
indicated that he did not know how her neuroma could be attributed to the mechanism 
of injury as described by Claimant.  Dr. Simonich also noted that Claimant did not report 
significant improvement following the excision of the neuroma until July 17, 2008.  This 
delay in relief following the surgery and sudden resolution of symptoms led Dr. Simonich 
to contemplate whether secondary gain could be an issue.   

 18. The ALJ credits the accident history provided by Claimant to her treating 
physicians, Dr. Maisel and Dr. Baer, following her alleged injury that related to an inci-
dent in which she was lifting boxes, and her accident history provided in the October 12, 
2006 Workers’ Claim for Compensation as more persuasive as  to how Claimant be-
lieved her injury occurred over her testimony at hearing.

 19. Claimant did not show it more probably true than not that she sustained an 
injury to her left knee arising out of and in the course of her employment with employer 
on May 30, 2006.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law:

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights  of the em-
ployer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is  decided on 
its merits.  Section 8-43-201, supra.

 2. A compensable industrial accident is  one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the indus-
trial aggravation is the proximate cause of the disability or need for treatment.  See H & 
H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent Injury 
Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is compensa-
ble if it “aggravates accelerates or combines with“ a preexisting disease or infirmity to 
produce disability or need for treatment.  See H & H Warehouse v. Vicory, supra.



 3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).

 4. As found, the ALJ credits the testimony of Dr. Simonich and Dr. Roth over 
the testimony of Dr. Richman.  The ALJ finds that Claimant has failed to prove by a pre-
ponderance of the evidence that her saphenous nerve neuroma was caused by her 
work activities  on May 30, 2006. As found, the ALJ credits the reports of Claimant’s in-
jury as set forth in the medical records of Dr. Maisel, Dr. Baer and her Workers’ Claim 
for Compensation dated October 12, 2006 over her testimony at hearing with regard to 
the incident of May 30, 2006.  Claimant did not prove by a preponderance of the evi-
dence that she suffered an injury to her left knee arising out of and in the course of her 
employment with employer.    

 5.  Because the ALJ is  denying Claimant’s  claim for workers’ compensation 
benefits, the ALJ does not need to decide the other issues.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for workers’ compensation benefits is denied.

DATED:  __April 16, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-774-216

ISSUES

 1. Whether Claimant has proven by a preponderance of the evidence that he 
suffered a compensable injury on October 1, 2008.



 2. Whether Claimant has  proven by a preponderance of the evidence that 
the medical treatment he received after his  industrial injury was reasonable and neces-
sary to cure and relieve the effects of the industrial injury.

 3. Whether Claimant has proven by a preponderance of the evidence that he 
is  entitled to temporary total disability benefits for the period of October 2, 2008 through 
October 8, 2008.

 4. The parties stipulated to an average weekly wage of $1,012.01 prior to 
hearing.  The parties also stipulated that if the claim is compensable, and Claimant is 
entitled to temporary total disability, the period of temporary disability benefits  is limited 
for the purposes of this order to October 2, 2008 through October 8, 2008.

FINDINGS OF FACT

 1. Claimant was employed as a machinery operator for Respondent-
employer.  On October 1, 2008, claimant was operating a roller when his foreman gave 
him a new vest with the employer’s  insignia at approximately 2:00 p.m.  The roller 
Claimant was operating consists of two seats set approximately five feet off the ground 
with seat belts on each seat and roll over protection on top of the roller.  The employee 
operating the roller will sit with their feet in a bucket on top of the roller and operate the 
roller from side to side.  In order to get on and off the roller, the Claimant testified he 
would use a three-point rule.  The three-point rule ensures that the Claimant has at least 
one hand and two feet or two hands and one foot on the roller and handles at all times.  
After receiving the vest from his supervisor, Claimant testified he rolled a bit more be-
fore deciding to put the vest in his  truck so he wouldn’t drop the vest and roll over it.  
Claimant testified he took his roller over to where his car was parked, but does not re-
member anything else until he was back on his roller later that afternoon.

 2. Claimant was found on his back on the ground next to his  roller by his  co-
worker, Mr. Martinez.  Mr. Martinez noticed Claimant’s hard hat lying next to him about 
five feet away.  Mr. Martinez also noticed Claimant’s radio lying approximately ten feet 
away.  Mr. Martinez helped Claimant to his feet and asked what happened.  Claimant 
replied that the wind must have been blowing.  Mr. Martinez testified that when he 
helped Claimant up, he noticed that the roller was in neutral with the brake on and run-
ning.  Approximately a half hour later, Claimant flagged down Mr. Martinez and asked 
what had happened.  Mr. Martinez reported that he had found Claimant lying on the 
ground, to which Claimant replied that he did not remember anything.  The ALJ finds the 
testimony of Mr. Martinez to be credible.

 3.  At the end of the shift, Mr. Martinez recommended to Claimant that he re-
port his  injury to Claimant’s supervisor, Mr. Parlett.  Mr. Parlett reported that Claimant 
advised him that he put his vest and lunchbox in his truck and was returning to his roller 
when he passed out.  Claimant also reported to Mr. Parlett that he didn’t recall the spe-
cifics  of his fall.  Mr. Parlett observed that Claimant’s bottom lip was cut as  a result of 
the fall and Claimant complained of a headache.  Mr. Parlett testified that he referred 
Claimant to a physician, however, Mr. Parlett did not establish to who the Claimant was 



referred to for medical treatment on October 1, 2008.  Nor did Respondents establish 
that employer’s  referral of Claimant for treatment complied with Section 8-43-404(5), 
C.R.S. as amended for injuries occurring after January 1, 2008.

 4. Claimant contacted Dr. Harry Keefe on October 2, 2008 and reported a 
loss of consciousness with a fall the day before.  Claimant reported a significant head-
ache.  Dr. Keefe referred Claimant to the Parkview Hospital Emergency Room (“ER”).  
Claimant reported to the ER that he had been operating heavy machinery when he got 
off and walked to his truck and fell to the ground.  Claimant reported he had hit the back 
of his head, but admitted having poor memory of the event.  Claimant complained of 
headaches and right shoulder pain on palpation.  Claimant was referred for a CT scan 
of the head that showed no significant abnormality and an ECG that was reported as 
abnormal.  The ER physicians also noted Claimant had a feint bruise to his scalp on the 
back of his head.

 5. Claimant returned to Dr. Keefe on October 7, 2008 with continued com-
plaints  of neck and mid back pain.  Claimant reported that following the accident, he 
continued to feel nauseated and foggy with an occipital headache that evening.  Claim-
ant reported to Dr. Keefe that he had talked to his employer regarding a workers’ com-
pensation physician, and was referred to his primary care physician.  Dr. Keefe ordered 
x-rays of the cervical thoracic and lumbar spine and a magnetic resonance image 
(“MRI”) of the brain.  Claimant underwent x-rays at Parkview Hospital on October 7, 
2008.  The x-rays showed degenerative changes at all three levels.  Claimant under-
went the MRI of the brain on October 9, 2008.  The MRI revealed a slight prominence of 
the subarachnoid spaces of the cerebral convexities, but was otherwise negative.  

 6. Claimant was referred to Concentra Medical Center (Concentra) for 
evaluation on October 21, 2008 by his  employer.  Claimant complained of neck pain, 
headache and difficulty with his short term memory.  Claimant was diagnosed with a 
contusion of his  lumbar region, contusion of the thorax, and a cervical strain.  Claimant 
again underwent x-rays of his lumbar spine, that revealed no acute changes.  Claimant 
was released to return to work without restrictions.

 7. Claimant returned to Concentra on October 28, 2008.  Claimant continued 
to complain of pain in his back and stiffness in his neck along with problems with his 
memory.  Claimant was diagnosed with cervical strain, contusion of the lumbar region, 
contusion of the thorax and post concussion syndrome.  Claimant was referred for 
physical therapy two times per week for 2-3 weeks.

 8. Claimant returned to Concentra on November 12, 2008.  Claimant re-
ported only slow improvement of his symptoms and complaints of right buttock pain.  Dr. 
Daniel Peterson reported Claimant continued to experience post concussion symptoms 
including head aches and a feeling of being fuzzy headed.  Claimant was next evalu-
ated at Concentra by Dr. Peterson on November 26, 2008.  Claimant reported some 
slight improvement with his physical therapy.  Claimant reported to Dr. Peterson that he 
was 10% better, however Dr. Peterson noted that Claimant was clearly more than 10% 
improved.  Claimant reported the back of his head was still sore.  Dr. Peterson noted 



that Claimant had face/scalp contusions  that were still slightly sore.  Claimant was next 
evaluated at Concentra on December 18, 2008.  Claimant reported that he no longer 
had headaches, but still could not recall the day that the injury occurred.    Claimant was 
released to regular activity, but not released from care.

 9.  Claimant returned to Dr. Keefe on December 22, 2008 with continued 
complaints of neck pain, headaches, right low back pain and right hip pain.  Dr. Keefe 
noted that whatever knocked Claimant unconscious struck him on the head, knocked 
him to the ground and subsequently loosened his  two lower incisors so much that the 
fell out a few days later.  On physical examination, Dr. Keefe noted that examination of 
Claimant’s back showed paraspinous spasm in the low back with limited range of mo-
tion to flexion and extension.  Dr. Keefe also that Claimant’s neurologic exam was re-
markable for difficulty with memory.  The ALJ finds the reports of Dr. Keefe credible.

 10. Claimant has a prior medical history of low back problems, cervical pain, 
right hip pain and hypertension.  Claimant’s preexisting back injuries relate to a prior 
workers’ compensation claim Claimant had with a date of injury of June 14, 2006.  
Claimant received a 19% whole person impairment rating as a result of that injury.  
Claimant was prescribed Benicar for his hypertension.  One of the side effects of Be-
nicar is possible fainting.  Claimant had not experienced any fainting episodes prior to 
October 1, 2008.

 11. The ALJ finds  that the Claimant has proven by a preponderance of the 
credible evidence that the Claimant fell off of his  roller to the ground when he lost con-
sciousness.  Mr. Martinez testified that he found the Claimant lying next to his roller with 
his hard hat five feet away and his radio five feet further away.  The ALJ finds that this 
evidence implies that the Claimant fell in such a way that his  radio was thrown further 
than his hard hat, which is not consistent with a fall from ground level directly to the 
ground.  Additionally, according to the testimony of each witness, Claimant had a bloody 
lip following the fall.  Claimant was found lying on his back and the medical records 
document a bruise on the back of Claimant’s  head.  This evidence shows it is more 
likely probable than not that when Claimant fell he struck his lip on his  roller causing the 
bloody lip before striking the back of his head on the ground.  The ALJ finds that the fall 
from the roller approximately five feet off the ground represents a special hazard of em-
ployment.  Therefore, Claimant has proven that he suffered a compensable injury aris-
ing out of and in the course of his employment on October 1, 2008.

 12. Claimant reported his  injury to his supervisor, Mr. Parlett, on October 1, 
2008.  Claimant reported to the emergency room where he was evaluated on October 2, 
2008.  While Mr. Parlett testified that he referred Claimant for treatment on October 1, 
2008, Claimant was not seen by Concentra until October 21, 2008, almost three weeks 
after Claimant’s injury and almost two weeks  after Claimant returned to work for the 
employer after missing 7 days as a result of the injury.  As such, the ALJ finds that the 
right to select the treating physician has passed to Claimant.

CONCLUSIONS OF LAW



 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  The fact that an employee has  suffered a previous disability or im-
pairment or received compensation therefore shall not preclude compensation for a 
later injury or for death.  Section 8-42-104(1), C.R.S.  An employee’s temporary total 
disability, temporary partial disability, or medical benefits  shall not be reduced based on 
a previous disability.  Section 8-42-104(3), C.R.S. 2008.

 3. Claimant must show that the injury was sustained in the course and scope 
of his employment and that the injury arose out of his employment.  The “arising out of” 
and “in the course of” employment criteria present distinct elements of compensability.  
Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 1999).  For an injury to oc-
cur “in the course of” employment, the claimant must demonstrate that the injury oc-
curred in the time and place limits of his employment and during an activity that had 
some connection with his work-related functions.  Id.   For an injury to “arise out of” em-
ployment, the claimant must show a causal connection between the employment and 
the injury such that the injury has its  origins in the employee’s work related functions 
and is sufficiently related to those functions to be considered a part of the employment 
contract.  Id.  Whether there is a sufficient “nexus” or relationship between the Claim-
ant’s employment and his injury is one of fact for resolution by the ALJ based on the to-
tality of the circumstances.  In re Question Submitted by the United States Court of Ap-
peals, 759 P.2d 17 (Colo. 1988) 

 4. Respondents argue that Claimant’s injury is not compensable as  the injury 
was precipitated by a pre-existing condition brought by the claimant to the workplace.  
The ALJ is  not persuaded.  An otherwise compensable injury does not cease to arise 
out of employment because it is  partially attributable to a pre-existing physical infirmity 
of the employee.  National Health Laboratories v. Industrial Claim Appeals Office, 844 
P.2d 1259 (Colo. App. 1992).  Rather, an injury which results from the concurrence of a 
preexisting condition and a special hazard of employment is  compensable.  H&H Ware-
house v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Thus, even if the direct cause of the 
accident is  a preexisting idiopathic disease or condition, the resulting disability is com-



pensable if the conditions or circumstances of employment have contributed to the ac-
cident or to the injuries sustained by the employment.  Ramsdell v. Horn, 781 P.2d 150 
(Colo. App. 1989).  To be an employment hazard for this purpose, the employment con-
dition must not be a ubiquitous one; it must be a special hazard not generally encoun-
tered.  

 5. As found, Claimant has  proven that he suffered an injury arising out of and 
in the course of his employment when he fell from his roller to the ground.  As found, the 
roller represented a special hazard of employment as it placed the Claimant nearly five 
feet off of the ground.  As found, the Claimant’s injuries, including the injury to Claim-
ant’s lip and mouth and the concussion, were a result of Claimant hitting his face and 
head on the roller and ground when he lost consciousness.  Therefore, the roller is  a 
special hazard of employment and Claimant’s fall is compensable, even though the loss 
of consciousness was unrelated to Claimant’s  employment.  See Ramsdell v. Horn, su-
pra. (a fall from scaffolding after a seizure was compensable even though Claimant’s 
seizure disorder was a pre-existing condition unrelated to Claimant’s employment).  

 6. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medi-
cal incapacity evidenced by loss  or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is  no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's  testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).  

 7. In this case, Claimant was injured on October 1, 2008.  Claimant contin-
ued to work after his injury and reported his injury to his supervisor at the end of the 
day.  Claimant reported to the emergency room on October 2, 2008 after his symptoms 
did not subside.  The parties  agreed at the hearing that Claimant did not return to work 
until October 9, 2008.  The ALJ finds that the Claimant established that the effects  of the 
injury precluded Claimant from returning to work until October 9, 2008.  Therefore, 
Claimant is entitled to TTD benefits from October 2, 2008 through October 8, 2008.

 8. Respondents are liable for authorized medical treatment reasonably nec-
essary to cure and relieve an employee from the effects  of a work related injury.  Sec-
tion 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. 
App. 1990).  Pursuant to Section 8-42-404(5), C.R.S., Respondents are afforded the 



right, in the first instance, to select a physician to treat the industrial injury.  Once Re-
spondents have exercised their right to select the treating physician, Claimant may not 
change physicians without first obtaining permission from the insurer or an ALJ.  See 
Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996).    
The right to select the treating physician, however, passes to Claimant where the em-
ployer fails to designate a physician willing to treat Claimant in the first instance.  See 
Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  Section 8-
43-404(5), C.R.S. now requires the employer to provide an injured employee with a list 
of at least two physicians or medical providers willing to treat Claimant.

 9. As found, Claimant reported his injury to his  supervisor, Mr. Parlett, on Oc-
tober 1, 2008.  Mr. Parlett testified he referred the Claimant for medical treatment, but 
the testimony of Mr. Parlett does not establish that Claimant’s referral was in compliance 
with Section 8-43-404(5), C.R.S.  Claimant reported to the emergency room where he 
was evaluated on October 2, 2008.  Claimant began losing time from work beginning 
October 2, 2008, however, the employer did not make a referral for the Claimant to be 
treated by Concentra until October 21, 2008, almost three weeks after Claimant’s injury 
and almost two weeks after Claimant returned to work for the employer after missing 7 
days as a result of the injury.  As such, the ALJ finds that the right to select the treating 
physician has passed to Claimant and Dr. Keefe is deemed authorized.

 10. The ALJ finds that Claimant’s treatment with Dr. Keefe on October 7, 
2008, October 9, 2008 and December 22, 2008 was reasonable, necessary and related 
to cure and relieve the Claimant from the effects of the industrial injury.  The ALJ finds 
that Claimant’s treatment with Parkview ER on October 2, 2008 was reasonable, nec-
essary and related to cure and relieve the Claimant from the effects of the industrial in-
jury.

ORDER

 It is therefore ordered that:

 1. Respondents are to pay Claimant temporary total disability benefits from 
October 2, 2008 through October 8, 2008, subject to the statutory waiting period.

 2. Respondents are to pay for treatment from Dr. Keefe and his referrals that 
is reasonable, necessary and related to the industrial injury.  Respondents are to pay for 
Claimant’s treatment from Concentra that is reasonable, necessary and related to the 
industrial injury.

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  _April 20, 2009



Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-763-058

ISSUE

 Whether ALJ Krumreich’s December 5, 2008 Order properly concluded that 
Claimant was not indigent pursuant to WCRP 11-11(A).

FINDINGS OF FACT

 1. On June 27, 2008 Claimant suffered an admitted industrial injury to his 
lower back during the course and scope of his employment with Employer.  Claimant 
reached Maximum Medical Improvement (MMI) and Respondents filed a Final Admis-
sion of Liability (FAL) on September 19, 2008.  Claimant timely objected to the FAL and 
sought a Division Independent Medical Examination (DIME).

 2. On October 13, 2008 Claimant filed an Application for Indigent Determina-
tion.  The Application stated that Claimant had $1,568.00 in assets.  Claimant’s assets 
consisted of $68.00 in checking and cash on hand as well as $1,500.00 in equity from 
his primary residence.  Claimant had purchased his home for $80,000 approximately 
two years earlier and owed $78,500.00 on the home at the time of the Application for 
Indigent Determination.  Claimant also noted that he had income of $1,200.00 and ex-
penses of $1,275.00.

 3. On October 27, 2008 ALJ Krumreich entered an Order concluding that 
Claimant was not indigent pursuant to WCRP 11-11(A).  He determined that Claimant’s 
liquid assets  of $1,568.00 exceeded the $1,500.00 indigency limit.  ALJ Krumreich also 
commented that Claimant had not presented any “extraordinary circumstances.”

 4. On November 10, 2008 Claimant filed a Motion for Reconsideration of In-
digent Determination.  Claimant asserted that, because his monthly expenses  exceeded 
his $1,200.00 monthly income, he was  not credit-worthy.  He also explained that he had 
no means to pay back a loan against his home or vehicles without “compromising his 
family’s ability to provide shelter, food, clothing and transportation.”  Claimant thus con-
cluded that he lacked liquid assets  that could be readily converted into cash without 
jeopardizing his  ability to maintain a home.  He did not explicitly request a hearing on 
the matter.

 5. On December 5, 2008 ALJ Krumreich issued an Order denying Claimant’s 
Motion for Reconsideration.  He stated that Claimant’s  liquid assets  of $1,568.00 ex-
ceeded the $1,500.00 limit.  ALJ Krumreich also noted that Claimant failed to present 



any extraordinary circumstances.  He therefore determined that Claimant was not indi-
gent pursuant to WCRP 11-11.

 6. Claimant did not file a petition to review ALJ Krumreich’s denial of the Mo-
tion for Reconsideration.  Instead, Claimant filed an Application for Hearing and Notice 
to Set with the Office of Administrative Courts.  He sought to challenge ALJ Krumreich’s 
Order denying the Motion for Reconsideration.

7. Claimant testified at the hearing in this matter.  He stated that he sought to 
obtain a loan against the equity in his home or to refinance his home.  However, he was 
unable to obtain a loan or refinance his home because the price of the home had fallen 
below the original $80,000 purchase price.

 8. The Director of the Division of Workers’ Compensation has established a 
procedure through WCRP 11-11(A) to allow claimants to obtain a DIME in the event that 
they are indigent.  WCRP 11-11(A) grants the ALJ who received the Application for Indi-
gent Determination the discretion to determine whether a hearing is warranted.  In deny-
ing Claimant’s Motion for Reconsideration, ALJ Krumreich complied with the procedure 
established in WCRP 11-11(A).  Claimant did not explicitly request a hearing and ALJ 
Krumreich resolved the matter without the necessity of a hearing.  WCRP 11-11(A) does 
not contemplate review of an ALJ’s Order by another ALJ if a party is dissatisfied with 
the outcome.  Instead, the appropriate mechanism for appeal is to file a petition to re-
view within 20 days from the date of the certificate of mailing on the order.  Claimant did 
not file a petition to review but instead filed an Application for Hearing and Notice to Set 
with the Office of Administrative Courts.  However, nothing in the Act or Rules  permits  a 
claimant to elect to have the denial of an indigency determination resolved by a second 
ALJ.  Accordingly, the undersigned ALJ lacks authority to consider ALJ Krumreich’s De-
cember 5, 2008 Order denying Claimant’s Motion for Reconsideration.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 



as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

4. WCRP 11-11(A) governs the procedure for assessing a Claimant’s indi-
gency after he has applied for a DIME.  WCRP 11-11(A)(5) provides, in relevant part,

Within twenty (20) days after the Application for Indigent Determination 
(IME) is filed, an administrative law judge shall issue an order based on 
the written submissions  determining whether or not the claimant is indi-
gent for purposes of paying for the IME.  A hearing will be held only if the 
administrative law judge determines that one is necessary because a 
timely submitted response raises genuine issues of disputed material fact 
that must be resolved.  In the event no response is  filed but an administra-
tive law judge determines there is a lack of sufficient information in the Ap-
plication for Indigent Determination (IME), the administrative law judge 
may hold a hearing to obtain additional information.

5. An order is final unless  the dissatisfied party files a petition to review within 
20 days from the date of the certificate of mailing on the order.  §8-43-301(2), C.R.S.  
The statutory time limit governing appellate review of workers’ compensation decisions 
is  jurisdictional.  Walmart Stores, Inc. v. Industrial Claim Appeals Office, 24 P.3d 1 (Colo. 
App. 2000).

6. As found, the Director of the Division of Workers’ Compensation has es-
tablished a procedure through WCRP 11-11(A) to allow claimants to obtain a DIME in 
the event that they are indigent.  See In Re Olson, W.C. No. 4-681-948 (ICAP, Oct. 3, 
2007).  WCRP 11-11(A) grants the ALJ who received the Application for Indigent Deter-
mination the discretion to determine whether a hearing is warranted.  In denying Claim-
ant’s Motion for Reconsideration, ALJ Krumreich complied with the procedure estab-
lished in WCRP 11-11(A).  Claimant did not explicitly request a hearing and ALJ Krum-
reich resolved the matter without the necessity of a hearing.  WCRP 11-11(A) does not 
contemplate review of an ALJ’s  Order by another ALJ if a party is dissatisfied with the 
outcome.  Instead, the appropriate mechanism for appeal is  to file a petition to review 
within 20 days from the date of the certificate of mailing on the order.  Claimant did not 
file a petition to review but instead filed an Application for Hearing and Notice to Set with 
the Office of Administrative Courts.  However, nothing in the Act or Rules permits a 
claimant to elect to have the denial of an indigency determination resolved by a second 
ALJ.  Accordingly, the undersigned ALJ lacks authority to consider ALJ Krumreich’s De-
cember 5, 2008 Order denying Claimant’s Motion for Reconsideration.



ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

The undersigned ALJ lacks authority to consider ALJ Krumreich’s December 5, 
2008 Order denying Claimant’s Motion for Reconsideration.

DATED: April 28, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-145

ISSUES

¬ Did claimant prove by a preponderance of the evidence that she sustained an 
injury arising out of the course and scope of her employment?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer operates a school district.  Claimant is a 53-year-old female who 
worked for employer as a custodian.  On October 6, 2008, claimant was walking down a 
flight of stairs to unlock a classroom door for a teacher when she injured her right knee.  

2. Claimant was holding onto the handrail while she was walking down the 
stairs.  Claimant is uncertain whether her foot gave out or whether she missed a step.  
Claimant started to fall on the stairs but she was able to save herself from falling by 
holding onto the rail.  Claimant nonetheless  hit her right knee on the stairway wall.  
While claimant is  uncertain why she started to fall on the steps, nothing about the stairs 
themselves caused her to fall.  Claimant also represented in answers to interrogatories 
that she stepped wrong and fell.

3. Employer referred claimant to Donna Brogmus, M.D., who examined her right 
knee on October 7, 2008.  Claimant reported to Dr. Brogmus that she was walking down 
steps when her right foot twisted such that she hit her right knee on the lateral cement 
wall.  Claimant reported to Dr. Brogmus that she contused her right knee in the winter of 
2007 when she fell on ice.  Claimant told Dr. Brogmus that she heard her knee pop 
when she fell on the ice and that her right knee occasionally felt like it might give way.  
Dr. Brogmus referred claimant for physical therapy at McKee Medical Center.



4. When interviewed by insurer, claimant denied any pre-existing right knee prob-
lems. While claimant described a prior left-knee injury at King Soopers, her medical re-
cords contradict this and instead describe a prior right-knee injury.  According to the 
medical records, claimant complained of right knee pain in August of 2003, while work-
ing in the bakery at King Soopers.  There, claimant’s job involved squatting and kneel-
ing, but she reported no discrete or specific injury from work activity.  Claimant instead 
reported three weeks of pain along the inner aspect of her right knee. Jennifer A. Roller, 
M.D., diagnosed patellar/quadriceps tendonitis and prescribed a patellar stabilizing knee 
brace to help claimant calm her knee down.  Dr. Roller also prescribed medication, 
physical therapy, and strengthening, and she told claimant to apply ice to her knee four 
times per day. 
5. At her initial evaluation on October 9, 2008, claimant told the physical therapist 
she was walking down the stairs, pivoted right, and felt her right knee give out. The 
therapist noted that claimant was using a neoprene knee-brace and that her gait pattern 
was within normal limits.  The therapist instructed claimant in a strengthening program, 
including strengthening for quadriceps and hamstrings.
6. Dr. Brogmus referred claimant to Orthopedic Surgeon Douglas Beard, M.D., who 
evaluated her right knee on November 7, 2008.  Claimant reported to Dr. Beard that she 
sustained a twisting injury to her right knee.  Dr. Beard referred claimant for a magnetic 
resonance imaging (MRI) scan of her right knee, which revealed a complex tear of the 
medical meniscus.  Dr. Beard performed arthroscopic surgery (a partial medial menis-
cectomy) on December 10, 2008.
7. At respondents’ request, Allison Fall, M.D., conducted an independent medical 
examination of claimant on January 29, 2009.  Claimant reported to Dr. Fall that she 
was going down stairs when either her foot gave out or she skipped a step.  Claimant 
was uncertain what happened.  Claimant told Dr. Fall that she started to fall, grabbed 
onto the handrail, and hit the outside of her right knee on the wall.  Dr. Fall noted that 
claimant was uncertain what occurred when she was walking down the stairs. Claimant 
speculated to Dr. Fall that something happened: possibly she missed a step or her foot 
gave out.
8. Dr. Fall testified as an expert in Physical Medicine and Rehabilitation.  Dr. Fall 
opined that there was no work-related mechanism of injury that would cause a complex 
tear of the right medical meniscus. According to Dr. Fall, walking down the stairs is not a 
work-related mechanism of injury that would cause a meniscus tear. Dr. Fall further 
opined that claimant’s description of hitting the lateral aspect of her knee on a wall is 
medically insufficient to cause a meniscus tear.  Crediting Dr. Fall’s medical opinion, 
walking down stairs is a normal activity of daily living and is not an activity specifically 
related to claimant’s job duties. Dr. Fall opined that claimant’s meniscus tear and her 
subsequent medical treatment, including surgery, are unrelated to any work-related ac-
tivity or hazard of claimant’s employment.
9. Claimant failed to show it more probably true than not that the tear she sustained 
in her right meniscus arose out of the conditions and circumstances under which she 
normally performs her job functions.  Claimant failed to show it more probably true than 
not that her right knee injury arose out of a work-related activity or hazard of her em-
ployment.  The mechanism of claimant’s injury instead involved a normal activity of daily 
living -- walking down a flight of stairs.  Stairs like those at employer are ubiquitous and 



are not a hazard of claimant’s employment.  In addition, it is more probably true that the 
right knee condition that claimant developed while walking down the stairs at employer 
is alike unexplained and unassociated with the circumstances of her employment.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues she has proven by a preponderance of the evidence that she 
sustained an injury arising out of the course and scope of her employment.  The Judge 
disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that her injury arose out of the course and scope of her 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of claimant nor in favor of the rights  of respondents.  Section 8-43-
201, supra.  A Workers' Compensation case is decided on its merits.  Section 8-43-201, 
supra.  The Judge's  factual findings concern only evidence that is  dispositive of the is-
sues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has  rejected evidence contrary to the above findings as un-
persuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

A compensable injury is one that “arises  out of” and “in the course of” employ-
ment.  See § 8-41-301(1)(b), supra; Madden v. Mountain West Fabricators, 977 P.2d 
861, 863 (Colo. 1999).  An injury arises out of employment only if it is sufficiently related 
to the conditions and circumstances under which the employee generally performs his 
job functions such that the activity may reasonably be characterized as an incident of 
the employment. Price v. Industrial Claims Appeals Office, 919 P.2d 207 (Colo. 1996).  
The essence of the test is whether the conduct originated in the work-related duties or 
responsibilities  so as to be considered part of the service to the employer in connection 
with the contract of employment.  Popovich v. Irlando, 811 P.2d 379, 383 (Colo. 1991). 
Ultimately, as noted, resolution of this issue is one of fact to be determined by the ALJ 
based on an examination of the totality of the circumstances. Lori’s Family Dining Inc. v. 
Industrial Claims Appeals Office, 907 P.2d 715 (Colo. App. 1995); See, also, Rice v. 
Dayton Hudson Corporation W. C. No. 4-386-678 (July 29, 1999) (claimant's unex-
plained fall was  not compensable because it could not be associated with the circum-
stances of the claimant's employment nor any pre-existing idiopathic condition).



Here, the Judge found claimant failed to show it more probably true than not that 
the tear she sustained in her right meniscus arose out of either the conditions and cir-
cumstances under which she normally performs her job functions  or a work-related ac-
tivity or hazard of her employment.  Claimant thus failed to prove by a preponderance of 
the evidence that she sustained an injury arising out of the course and scope of her 
employment. 

The Judge found that the mechanism of claimant’s injury involved a normal activ-
ity of daily living -- walking down a flight of stairs.  Stairs like those at employer are 
ubiquitous and are not a hazard of claimant’s employment.  The Judge further found it 
more probably true that the right knee condition claimant developed while walking down 
the stairs at employer is unexplained and unassociated with the circumstances of her 
employment.

The Judge concludes claimant’s claim for benefits under the Act should be de-
nied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s claim for benefits under the Act is denied and dismissed.

DATED:  _April 28, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-764-288

ISSUES

The sole issue determined herein is temporary total disability (“TTD”) benefits.

FINDINGS OF FACT

1. Employer is a manufacturing company that manufactures fiberglass 
molds.  Claimant was hired as a production worker for Employer on August 5, 2007.  
Claimant’s regular job required that he roll fiberglass  with resin that weighed up to 45 
pounds.  The finished molds were very heavy and required four people to lift.

2. Between his date of hire and his date of injury, Claimant received repri-
mands from Employer on at least two occasions.  The December 6, 2007 reprimand 



was a verbal reprimand for not calling in an absence.  The May 28, 2008 reprimand was 
a written reprimand for talking rather than working.  

3. Claimant was injured at work on July 2, 2008, when he was removing a 
fiberglass cloth from a box on a lower pallet, and the top pallet fell on him, pushing him 
into a cutting table.  

4. Claimant was treated at High Plains Medical Center on July 2, 2008.  
Claimant was complaining of injuries  to his left side and low back.  Claimant was taken 
off of work for the next two days, and he was scheduled to return for treatment on July 
7, 2008.

5. Claimant received follow-up medical care from Renee Weakley, FNP-C at 
High Plains  Medical Center on July 7, 2008, July 14, 2008, and July 21, 2008.  Claim-
ant’s pain complaints during that time period focused on his abdomen and low back.  
Claimant was treated during that period with medications, and Claimant was provided 
work restrictions of no lifting, reaching, crawling, kneeling, squatting, or climbing.  

6. On July 22, 2008, Insurer filed a General Admission of Liability for TTD 
benefits from July 3, 2008 and ongoing.  

7. On August 4, 2008, N.P. Weakley noted that Claimant was being seen for 
left side pain and follow-up for a left abdominal contusion.  She restricted Claimant to no 
lifting greater than 10 pounds and no reaching, overhead lifting, crawling, kneeling, or 
squatting.

8. Claimant did not work at all between his date of injury and approximately 
August 6, 2008.  Claimant then returned to work in a modified position consistent with 
the restrictions.  The modified job involved making smaller molds, sweeping, and pick-
ing up trash.

9. On August 7, 2008, Mr. Rodriguez, claimant’s  supervisor, requested 
Claimant to perform work that was within Claimant’s  10 pound lifting restriction.  Claim-
ant continued to refuse to work, and Claimant told Mr. Rodriguez that if he didn’t like it, 
he should send Claimant home.  Mr. Rodriguez did send Claimant home, and on that 
date, Claimant was given a reprimand for refusing to work within his restrictions, and he 
was suspended for three days.  

10. On August 14, 2008, N.P. Weakley approved a written offer of modified 
employment position.  The position included applying resin and rolling out air bubbles, 
light janitorial duties (sweeping with a floor broom and picking up the trash and putting it 
in a dumpster), and light grounds work.  The position was  within Claimant’s work restric-
tions.  

11. Even before being formally offered the position, Claimant performed the 
modified duty position.  On August 18, 2008, Claimant complained to N.P. Weakley that 



sweeping was aggravating his back.  She did not restrict Claimant from sweeping, but 
instead, indicated that Claimant should be permitted a 10 minute break every hour to 
rest. 

12. On August 21, 2008, Employer sent the modified employment offer to 
Claimant via certified mail.  Claimant worked the modified duty position until September 
2, 2008, without any indication of further problems or the need for further restrictions.  

13. On September 2, 2008, Claimant notified N.P. Weakley that his left side 
was feeling better.  On that date, N.P. Weakley released Claimant to full duty work with-
out restrictions  and she instructed Claimant to follow-up in one week to see how full-
time status was working out.  

14. On September 8, 2008, Claimant reported to N.P. Weakley that he had re-
turned to full duty work with no problems.  N.P. Weakley determined that claimant was 
at maximum medical improvement (“MMI”) and she released him to return to full duty 
work without restrictions.

15. On September 8, 2008, Insurer filed a General Admission of Liability for 
TTD benefits from July 3, 2008 until August 10, 2008, and temporary partial disability 
(“TPD”) benefits from August 11, 2008 until August 28, 2008.  The admission indicated 
that TPD benefits were terminated secondary to the modified job offer. 

16. Between September 8, 2008 and September 23, 2008, Claimant did not 
return for further medical care and he did no report any worsening of condition to Em-
ployer.

17. Between September 8, 2008 and September 23, 2008, Claimant contin-
ued to work full duty, without restrictions.  Claimant testified that after he was released 
to full duty, he returned to his regular position for a brief period of time, but then his  posi-
tion was changed.  According to Claimant, he was unable to perform his regular position 
as fast as he was able to work prior to his  injury, and some of the fiberglass molds he 
was working on would dry up, apparently ruining the molds.  Claimant testified that this 
frustrated Mr. Rodriguez, who then assigned Claimant to cut fiberglass and sweep and 
pick up trash.  

18. During this period from September 8 through September 23, 2008, Claim-
ant and Mr. Rodriguez argued several times.   Claimant admitted that he felt the jobs 
assigned to him were the “dirty jobs”, and being reassigned to these job duties made 
Claimant angry.  He told Mr. Rodriguez he would not do the dirty work.  Claimant was on 
full duty at the time and there are no documented medical reasons why Claimant could 
not perform the work assigned to him during that period.  

19. During this period, Employer was desperate for workers  and Claimant’s 
performance of job duties such as cutting fiberglass, sweeping, and trash collection al-
lowed the other production employees to be more productive.  Employer was not look-



ing to terminate Claimant, or any other workers, due to Employer’s desperate need for 
workers.  

20. On September 23, 2008, Claimant had another confrontation with Mr. 
Rodriguez.  Claimant admitted that he was “taking his time” and had been slow in get-
ting dressed and getting to his work station after clocking in.  Claimant told a coworker 
that he was going to be late on September 24, 2008, and he was going to see what his 
supervisor was going to do about it.  Mr. Rodriguez reprimanded claimant.  Claimant in-
formed Mr. Rodriguez that he would be late for work on September 24, 2008, to take his 
children to the bus stop.  Mr. Rodriguez warned Claimant not to come in late or he 
would be sent right back home.  

21. On September 24, 2008, Claimant came into work five to ten minutes late.  
Mr. Rodriguez asked Claimant why he was late again, and Claimant indicated that he 
just couldn’t get to work on time, and if Mr. Rodriguez didn’t like it, he should fire him.    
Claimant admitted that he asked Mr. Rodriguez to fire him, because he felt Mr. 
Rodriguez had it out for him.  Mr. Rodriguez discussed the situation with operations 
manager, Mr. Thurner.  Based on claimant’s continuous insubordination towards his su-
pervisor and his  request to be fired, Mr. Thurner decided to take Claimant up on his de-
mand and terminate the employment.

22. On September 25, 2008, Employer prepared a termination report that indi-
cated Claimant was terminated for continuously poor work attitude, willful neglect of 
company rules, and insubordination to his  supervisor.   There is ample evidence that 
Claimant was insubordinate to his supervisor, that Claimant had a poor work attitude 
because he did not like to do the dirty jobs, and that Claimant did neglect company 
rules, such as arriving to work on time.  Based on these circumstances, Claimant was 
responsible for his termination.  Although claimant might have had a reasonable excuse 
to arrive a few minutes late on occasion due to his children’s bus schedule, Mr. Thurner 
was credible that the real reason for the termination was that claimant was  “pushing but-
tons” to get fired and that this had a deleterious effect on the morale of the entire work-
force.  Claimant engaged in volitional conduct and was responsible for his termination.

23. Claimant took a new position with Double D Construction on October 6, 
2008, installing guard rails  on highways.  Claimant performed some physical labor dur-
ing that employment period, including lifting posts up to 30 pounds, filling dirt in holes, 
and tamping the dirt.  

24. Claimant obtained no medical treatment from September 8 to October 31, 
2008.

25. On October 31, 2008, claimant sought treatment from Dr. Soto.  Claimant 
indicated that he had lower midline back pain that was worse with movement since his 
work injury.  Dr. Soto completed a physician’s report of a workers’ compensation injury 
on July 2, 2008.  Dr. Soto diagnosed low back pain and referred claimant for a magnetic 



resonance image, medications, and physical therapy.  Dr. Soto imposed a restriction 
only against lifting over 20 pounds.  

26. Claimant took his  restrictions to Double D Construction, who terminated 
his employment due to the restrictions.  Dr. Soto did not provide any restrictions to 
kneeling, crawling, squatting or climbing.

27. The restrictions outlined by Dr. Soto would have prevented Claimant from 
working the position he worked for Employer on his date of injury, but they would not 
prevent claimant from performing the modified duty position previously offered by Em-
ployer and performed by claimant.  

28. On December 6, 2008, Dr. Soto reevaluated claimant and released him to 
return to full duty work with no restrictions.  

29. On January 30, 2009, Dr. Soto reevaluated Claimant and released him to 
return to work with restrictions of 30 pounds lifting, repetitive lifting, carrying, pushing, 
and pulling.  Dr. Soto did not provide any restrictions to kneeling, crawling, squatting or 
climbing.  

30. Mr. Thurner, operations manager of Employer, testified credibly that Em-
ployer would have been willing to offer Claimant modified employment within his post 
job termination work restrictions but for Claimant being terminated for cause.  Employer 
had accommodated other injured employees in the past, including employees with more 
severe restrictions than Claimant has been under during this claim.  Mr. Thurner con-
firmed that the job duties outlined in the August 21, 2008 modified offer letter to Claim-
ant were still available as of the date of the hearing.

31. The previous modified position offered and accepted by Claimant in 
August 2008 was well within the restrictions subsequently outlined by Dr. Soto on Octo-
ber 31, 2008, and January 30, 2009.

32. Claimant has not proven by a preponderance of the evidence that he 
worsened after his termination from employment, as a natural consequence of the ad-
mitted work injury.  Dr. Soto completed the workers’ compensation form, but did not 
comment on the causation of any worsening.  Dr. Soto did not analyze claimant’s con-
struction work during October 2008.  Given Dr. Soto’s  inconsistent pattern of imposing 
and removing restrictions, the imposition of restrictions  does not indicate that claimant 
probably suffered a worsening of condition after his termination of employment.  Fur-
thermore, the evidence does not indicate that any worsening, if it occurred, was due to 
the work injury rather than the intervening construction labor.  Consequently, claimant 
has failed to prove that his  wage loss after October 31, 2008, is due to the work injury 
rather than due to his termination from employment.  

CONCLUSIONS OF LAW



1. Consequently, claimant is “disabled” within the meaning of section 8-42-
105, C.R.S. and is entitled to TTD benefits only if the injury caused a disability, the dis-
ability caused claimant to leave work, and claimant missed more than three regular 
working days.  TTD benefits continue until the occurrence of one of the four terminating 
events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 
P.2d 542 (Colo. 1995).  

2. Because claimant’s injury was after July 1, 1999, sections 8-42-105(4) and 
8-42-103(1)(g), C.R.S. apply.  Those identical provisions state, “In cases where it is  deter-
mined that a temporarily disabled employee is responsible for termination of employment, 
the resulting wage loss shall not be attributable to the on-the-job injury.”  Sections 105(4) 
and 103(1)(g) bar reinstatement of TTD benefits when, after the work injury, claimant 
causes his  wage loss through his own responsibility for the loss of employment.  Colo-
rado Springs Disposal d/b/a Bestway Disposal v. Industrial Claim Appeals Office, 58 P.3d 
1061 (Colo.App. 2002).  An employee is  "responsible" if the employee precipitated the 
employment termination by a volitional act that an employee would reasonably expect to 
result in the loss of employment.  Patchek v. Colorado Department of Public Safety, 
W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination depends upon 
whether claimant performed some volitional act or otherwise exercised a degree of con-
trol over the circumstances  resulting in termination.  See Padilla v. Digital Equipment 
Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 
1995).  As found, claimant was responsible for his termination of employment.

3. Anderson v. Longmont Toyota, Colo. 102 P.3d 323 (Colo. 2004) held that 
section 8-42-105(4), C.R.S. was not a permanent bar to receipt of TTD benefits  and 
such benefits could be awarded if claimant’s worsened condition caused the wage loss.  
As found, claimant has failed to prove that his  wage loss after October 31, 2008, is due 
to the work injury rather than due to his termination from employment.  

ORDER

 It is therefore ordered that:

1. Claimant’s claim for TTD benefits commencing October 31, 2008, is de-
nied and dismissed.

2. All matters not determined herein are reserved for future determination.

DATED:  April 29, 2009   Martin D. Stuber

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-759-034

ISSUES



¬ Did claimant prove by a preponderance of the evidence that he sustained an in-
jury arising out of the course and scope of his employment?
¬ Did claimant prove by a preponderance of the evidence that he is entitled to 
medical benefits, temporary disability benefits, permanent disability benefits and an 
award for disfigurement?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer operates a warehouse business.  On January 14, 2009, OAC served a 
Notice of Hearing (NOH) upon insurer, addressed as follows:  Dee Dee Gutierrez, Em-
ployers Compensation Insurance Company, P.O. Box 35000, Reno, NV 89511.  The 
NOH was legally sufficient notice.  Neither employer nor insurer appeared at hearing.
2. Claimant has worked some 4 years for employer as a warehouseman.  In April of 
2008, employer paid claimant an hourly wage of $13.00.  Claimant worked full time for 
employer.  Claimant’s average weekly wage (AWW) is $520.00.  
3. Claimant's date of birth is July 19, 1979; his age at the time of hearing was 29 
years.  Claimant’s testimony was credible and persuasive.  Crediting his testimony, 
claimant felt a pull in the muscles of his lower back while unloading boxes of product 
from cargo containers on April 15, 2008.  Claimant finished his shift on April 15th, think-
ing his back strain was not serious.
4. Claimant’s lower back symptoms worsened during the evening of April 15th while 
he was at home.  By the morning of April 16th, claimant’s symptoms had worsened.  
Claimant telephoned his supervisor on the morning of April 16th to report his injury.
5. Claimant’s lower back symptoms continued to worsen until April 18th, when he 
sought treatment at the Emergency Department of Exempla Good Samaritan Medical 
Center (ER), where Kelli D. Jones, M.D., examined him.  On physical examination, Dr. 
Jones found an obvious, right-sided musculoskeletal spasm of the paraspinous muscles 
of the L3 through L5 levels of claimant’s lumbar spine.  Dr. Jones administered intrave-
nous narcotic pain medications and discharged claimant home.
6. Claimant’s symptoms returned after the narcotic pain medication wore off.  The 
following morning, on April 19, 2008, claimant called an ambulance and was transported 
by to the Emergency Department of St. Anthony Hospital North, where Physicians As-
sistant Paul Young, PA-C, evaluated him.  PA-C Young administered additional intrave-
nous narcotic pain medications and discharged claimant home.
7. Later, on April 19th, claimant sought chiropractic treatment to relieve his symp-
toms.  The chiropractor referred claimant to Avista Hospital for a magnetic resonance 
imaging (MRI) scan of the thoracic and lumbar regions of his spine.  The MRI revealed 
myositis of the paraspinous muscles.  A neurosurgeon evaluated claimant and trans-
ferred him to Boulder Community Hospital on April 19th.
8. At Boulder Community Hospital, claimant underwent a procedure to drain the ab-
scess.  On April 22, 2008, claimant underwent surgical debridement of the abscess and 
resection of several paraspinal muscles on the right side.  Claimant’s wound was left 



open and packed daily until he was discharged on May 7, 2008.  Todd Turner, M.D., 
provided treatment of claimant’s infectious disease at Boulder Community Hospital and 
during outpatient treatment after May 7th.
9. As a result of the surgical debridement procedure, claimant sustained disfigure-
ment consisting of an elliptical scar some 10 inches long by 2 inches wide over his lum-
bar spine.  The scarring is permanent, serious, and normally exposed to public view.
10. Dr. Turner testified as an expert in treating infectious disease.  Crediting Dr. 
Turner’s testimony, the Judge finds as follows:  Claimant had a transient infection of 
Strep in his bloodstream.  When claimant pulled his muscle at work, he damaged the 
muscle tissue, leaving the muscle devitalized and susceptible to infection.  The Step in 
claimant’s bloodstream seeded the site of the damaged muscle and infected the muscle 
tissue.  Claimant developed pyomyositis, which is a severe form of Strep infection at the 
situs of his devitalized paraspinal muscles.  Crediting Dr. Turner’s causation analysis, 
claimant showed it more probably true than not that his injury at employer on April 15, 
2008, proximately caused the development of pyomyositis and necessitated medical 
treatment of the Strep infection.  
11. Crediting Dr. Turner’s testimony, claimant’s treatment and diagnostic testing by 
medical providers at the ER, at St. Anthony North, at Avista, at Boulder Community 
Hospital, and through outpatient care was reasonable and necessary to cure and relieve 
the effects of claimant’s injury.
12. Claimant showed it more probably true than not that his injury proximately 
caused his total wage loss from April 16, 2008, through June 20, 2008.  As a result of 
the effects of the injury, claimant was unable to perform his regular work from April 16, 
2008, through June 20, 2008.  
13. Claimant showed it more probably true than not that his injury proximately 
caused his partial wage loss from June 21, 2008, through September 19, 2008.  The 
Judge credits claimant’s testimony in finding claimant sustained a partial wage loss due 
to hours missed from work to attend medical appointments from June 21st through Sep-
tember 19, 2008.  
14. At the request of claimant’s attorney, Tony Euser, D.O., performed an Impairment 
Rating Exam on March 9, 2009.  Dr. Euser rated claimant’s permanent medical impair-
ment at 20% of the whole person according to the American Medical Association 
Guides to the Evaluation of Permanent Impairment, Third Edition (Revised) (AMA 
Guides).      

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

A. Compensability:

Claimant argues he has proven by a preponderance of the evidence that he sus-
tained an injury arising out of the course and scope of his employment on April 15, 
2008.  The Judge agrees.



The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that his injury arose out of the course and scope of his 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights  of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

The Act distinguishes between the terms "accident" and "injury."  The term "acci-
dent" refers to an unexpected, unusual, or undesigned occurrence.  Section 8-40-
201(1), supra.  By contrast, an "injury" refers to the physical trauma caused by the acci-
dent.  Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the victim of an indus-
trial accident unless the accident results  in a compensable injury.  A compensable in-
dustrial accident is one, which results  in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the em-
ployee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990).

Here, the Judge found claimant showed it more probably true than not that his 
injury at employer on April 15, 2008, proximately caused the development of pyomyosi-
tis and necessitated medical treatment of the Strep infection.  Claimant thus proved by a 
preponderance of the evidence that he sustained a compensable injury. 

As found, claimant had a transient infection of Strep in his bloodstream.  When 
claimant pulled his muscle at work, he damaged the muscle tissue, leaving the muscle 
devitalized and susceptible to infection.  The Step in claimant’s bloodstream seeded the 
site of the damaged muscle and infected the muscle tissue.  Claimant developed pyo-



myositis, which is a severe form of Strep infection at the situs of his  devitalized paraspi-
nal muscles.

The Judge concludes that insurer should provide claimant benefits under the Act 
for his compensable injury on April 15, 2008.  

B. Medical Benefits:

Claimant argues he has proven by a preponderance of the evidence that he is entitled to 
an award of medical benefits.  The Judge agrees. 

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

The Judge credited Dr. Turner’s testimony in finding claimant’s treatment and di-
agnostic testing by medical providers at the ER, at St. Anthony North, at Avista, at Boul-
der Community Hospital, and through outpatient care was reasonable and necessary to 
cure and relieve the effects of his injury at employer.

The Judge concludes insurer should pay for treatment and diagnostic testing 
provided by medical providers at the ER, at St. Anthony North, at Avista, at Boulder 
Community Hospital, and through outpatient care.

C. Temporary Disability Benefits:

Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to temporary disability benefits.  The Judge agrees.

To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires  claimant to establish a causal connection between a work-
related injury and a subsequent wage loss  in order to obtain TTD benefits.  PDM Mold-
ing, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical 
incapacity evidenced by loss or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is  no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's  testimony alone may be sufficient to establish a temporary disability.  



Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).   

Section 8-42-103(1), supra, requires a claimant seeking temporary partial disabil-
ity (TPD) benefits to establish a causal connection between the industrial injury and 
subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 
P.2d 671 (Colo. App. 1997).  To prove entitlement to temporary partial disability (TPD) 
benefits, claimant must prove that the industrial injury contributed to some degree to a 
temporary wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  
Thus, if the injury in part contributes  to the wage loss, TPD benefits must continue until 
one of the elements  of §8-42-106(2), supra, is satisfied.  Champion Auto Body v. Indus-
trial Claim Appeals Office, supra.   

The Judge found that claimant showed it more probably true than not that his in-
jury proximately caused his total wage loss from April 16, 2008, through June 20, 2008, 
and his partial wage loss from June 21, 2008, through September 19, 2008.  The Judge 
credited claimant’s testimony in finding that, as a result of the effects of the injury, 
claimant was unable to perform his regular work from April 16, 2008, through June 20, 
2008, and that he sustained a partial wage loss due to hours missed from work to at-
tend medical appointments from June 21st through September 19, 2008.

The Judge concludes insurer should pay claimant TTD benefits  from April 16, 
2008, through June 20, 2008, based upon an AWW of $520.00.  Insurer should pay 
claimant TPD benefits from June 21, 2008, through September 19, 2008.   

D. Permanent Partial Disability (PPD) Benefits:

Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to permanent partial disability (PPD) benefits.  The Judge agrees.

Section 8-42-107(8)(c), supra, provides that, once claimant reaches maximum 
medical improvement (MMI), the treating physician shall determine permanent medical 
impairment in accordance with the AMA Guides.  The treating physician thus  makes the 
initial determination of MMI and degree of impairment.  Colorado AFL-CIO v. Donlon, 
914 P.2d 396 (Colo.App. 1995).

The Judge found that Dr. Euser rated claimant’s permanent medical impairment 
at 20% of the whole person according to the AMA Guides.  The Judge concludes that 
insurer should pay claimant PPD benefits based upon Dr. Euser’s rating of 20% of the 
whole person.  

E. Disfigurement Award:

Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to an award for disfigurement.  The Judge agrees.



Pursuant to §8-42-108, supra, claimant is  entitled to a discretionary award up to 
$4,000 for his serious and permanent bodily disfigurement which is  normally exposed to 
public view.  Considering the size, placement, and general appearance of claimant's 
scarring, the Judge concludes claimant is  entitled to disfigurement benefits in the 
amount of $4,000, payable in one lump sum.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Insurer shall provide claimant benefits under the Act for his compensable 
injury on April 15, 2008.  

2. Insurer shall pay, pursuant to fee schedule, for treatment and diagnostic 
testing provided by medical providers at the ER, at St. Anthony North, at Avista, at 
Boulder Community Hospital, and through outpatient care.

3. Insurer shall pay claimant TTD benefits from April 16, 2008, through June 
20, 2008, based upon an AWW of $520.00.  

4. Insurer shall pay claimant TPD benefits  from June 21, 2008, through Sep-
tember 19, 2008.

5. Insurer shall pay claimant PPD benefits  based upon Dr. Euser’s rating of 
20% of the whole person.  

6. Insurer shall pay claimant disfigurement benefits in the amount of $4,000, 
payable in one lump sum.  

7. Insurer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

8. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _April 29, 2009_

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-779-418

ISSUE



The issue presented for determination at hearing was the relatedness of the rec-
ommendation by authorized treating physician, John Papilion, M.D., for a total right 
knee arthroplasty.  The parties agreed at hearing that the recommendation for the total 
right knee arthroplasty was reasonable and necessary, however, the Respondent dis-
putes the relatedness of the recommended surgery.  

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

1. Claimant is a credible witness and her testimony is  persuasive and consis-
tent with the medical records in the case.

2. Claimant’s date of birth is May 21, 1939, and at hearing was sixty-nine 
years old.

3. Claimant has been employed by Employer since August or September of 
2005 in different positions including cashier and shelf stocker.  Claimant worked since 
her date of hire forty hours a week with no limitations  or restrictions, and has had no 
problems bending, kneeling, and performing her job.  

4. This  claim is under a “General Admission of Liability” for medical benefits 
only filed on January 9, 2009.  The Employer has accommodated Claimant’s work re-
strictions since her admitted injury of March 28, 2008, and Claimant has not yet missed 
any time from work.

5. On March 28, 2008, while at work in the course and scope of her employ-
ment, Claimant legs were caught in an extension cord as a member of the cleaning 
crew pulled a power cord for a vacuum encircling Claimant’s legs and causing her to 
fall.  Claimant landed on both knees, but testified that she landed harder on her right 
knee, and on both hands.

6. Claimant first attempted to just deal with her right knee pain but when she 
discovered it would not go away she went to the Respondent’s authorized treating phy-
sician Dr. John Gray at Concentra Medical Center for an examination on April 1, 2008.  
At that examination, Claimant was evaluated and placed on restrictions of “no lifting, 
pushing or pulling, or carrying more than ten pounds.  No stairs or ladders.  No kneeling 
or deep squatting.”  

7. At the follow-up visit with Dr. Gray on April 18, 2008, Claimant was kept on 
restrictions of:
  

1.  No climbing.
  

2.  Avoid kneeling and crawling.



8. Dr. Gray referred Claimant to Michael Hewitt, M.D.  Dr. Hewitt on May 19, 
2008, evaluated Claimant and made an assessment of:

Advanced right knee degenerative arthritis  with exacerba-
tion.

9. The next day, on May 20, 2008, Dr. Gray mades the assessment of:

Exacerbation of pre-existing advanced degenerative joint 
disease of the right knee.

10. Claimant was  eventually referred to John Papilion, M.D., by Concentra 
Medical Facilities and at the first visit on July 28, 2008, Dr. Papilion stated that he hoped 
that he could bring Claimant’s right knee condition “back to baseline.”  Eventually Dr. 
Papilion could not return Claimant to baseline and he recommended a total right knee 
replacement.    

11. Claimant testified that prior to her fall of March 28, 2008, she had never 
been on restrictions for her right knee.  Following the March 28, 2008, injury, Claimant 
has been and remains on temporary restrictions, Claimant has undergone physical 
therapy, and Claimant has had three Synvisc injections to her right knee.  

12. It was when the third injection was performed by authorized treating phy-
sician, Dr. Papilion, that he opined:

Ultimately, she may succumb to total knee arthroplasty if this 
[the synvisc injection] fails.

13. After the third injection was performed, and its benefits evaluated, Dr. Pa-
pilion made a recommendation for a right total knee arthroplasty.  In his  report Dr. Pa-
pilion states:

It is  my opinion that [Claimant] definitely had underlying de-
generative arthritis that was relatively quiescent.  I believe 
the work related incident greatly exacerbated her symptoms.

14. That recommendation for surgery by Dr. Papilion has been denied by Re-
spondent and is the subject of this hearing.  

15. Respondent retained William Shaw, M.D., who opined that Claimant’s  rec-
ommended total right knee arthroplasty was reasonable and necessary, but was not re-
lated to Claimant’s fall of March 28, 2008.  

16. Dr. Shaw based his opinion that Claimant’s  need for right knee replace-
ment was not necessitated by her fall because “she was on active care for the right 



knee” and Claimant had “extensive [previous] treatment on the right knee.”  Dr. Shaw’s 
testimony is not supported by Claimant’s medical records.  

17. Claimant’s medical treatment since 1995, has all been through Kaiser 
Permanente.  A review of those medical records shows no active or extensive treatment 
on Claimant’s right knee.

18. In fact, the records for the dates between August 27, 1995, through Feb-
ruary 19, 2009, only reflect treatment to Claimant’s right knee on August 27, 1995, when 
Claimant injured the right knee and suffered trauma.  No where else in the records prior 
to an exam by Susan Peterson, M.D., on May 29, 2007, is there even reference to knee 
treatment.  In fact, in the medical record of May 29, 2007, Dr. Susan Peterson at Kaiser 
Permanente discusses Claimant’s pain complaints with regard to her left knee.  

19. Notably, Claimant’s physician at Kaiser Permanente, Michael Miller, M.D., 
on December 22, 2008, discusses the fall Claimant had on March 28, 2008.  He states:

03/28/08 tripped over an extension cord at work at Target 
and fell onto R knee  Has persistent pain since and has had 
multiple treatments including xrays, steriod and synvisc in-
jections through workmans’ comp  They are refusing surgery 
because of pre-existing djd

20. After addressing the fall, Dr. Miller discusses the Kaiser Permanente 
medical records.  In spite of Dr. Shaw’s contrary testimony, Dr. Miller’s findings with re-
gard to any prior knee treatment or complaints are as follows:

We reviewed [Claimant’s] KP record.
Xrays 1995, 1997 documenting L knee djd
5/07 had eval. For L knee pain which included B knee xrays 
showing R knee djd
8/1/07 attended rheum knee djd class

21. Notably, even Kaiser Permanente’s own review of its  complete medical 
record performed by Dr. Miller on December 22, 2008, reflects  there is no treatment or 
care rendered by any treating physician to Claimant’s  right knee prior to her admitted 
fall of 2008.

22. The record is unrefutted that Claimant had restrictions after her fall on 
March 28, 2008, which were issued on April 1, 2008, and never had restrictions  with re-
gard to her right knee prior to that time.

23. The record is  unrefutted that prior to Claimant’s fall on March 28, 2008, no 
recommendation had been made by any medical provider that Claimant’s  right knee be 
replaced.  



24. In fact, as the time of hearing there has never been and no recommenda-
tion currently exists that Claimant’s left knee be replaced. 

25. Dr. Shaw opines in his  report of January 30, 2009, that Claimant’s condi-
tion has stabilized and resolved, however, Claimant remains on restrictions, which were 
not present prior to her admitted March 28, 2008, fall.  Dr. Shaw placed emphasis  upon 
the fact that Claimant’s pathology pre-existed the work injury, however, conceded that 
Claimant did not have the pain complaints  that Claimant currently has and has had 
since her fall of March 28, 2008.  

26. In spite of Dr. Shaw’s testimony, there is little, if any, support in the com-
plete records from Kaiser Permanente that Claimant had any “active treatment” or “ex-
tensive treatment” on her right knee prior to her fall of March 28, 2008.  Dr. Shaw states 
that Claimant’s “failure to report her previous right knee problems” affects her credibility.  
This  statement is circuitous, in that Claimant did not have any treatment or problems 
with her right knee, had worked at Employer since 2005, and first required treatment af-
ter her fall of March 28, 2008.  Claimant did not  “fail to report” a condition for which she 
has received no treatment.
 
 27. Claimant is entitled to reasonable, necessary, and related medical benefits 
to cure and relieve her of the effects of her work place injury of March 28, 2008.  The 
evidence establishes  through Claimant’s testimony and the medical records that she 
substantially and permanently aggravated the condition of her right knee by the March 
28, 2008, admitted work place injury and the Claimant was referred to Dr. John Papilion 
who recommends a right knee total arthroplasty.  It is found that Dr. Papilion’s recom-
mendation for the right knee total arthroplasty is  related to the March 28, 2008 work in-
jury.  

29. Any determination concerning other issues is premature at this time, as a 
matter of fact.

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. The purpose of the Act is  to assure the quick and efficient delivery of dis-
ability and medical benefits to injured workers.  These Findings of Fact only concern 
evidence dispositive of the issues involved.  Not every piece of evidence which would 
lead to a conflicting conclusion is included.  Evidence contrary to the findings was re-
jected as  not persuasive.  Magnetic Engineering, Incorporated v. ICAO, 5 P.3d 385 
(Colo. App. 2000).
 



2. The purpose of the Act is  to assure the quick and efficient delivery of dis-
ability and medical benefits to injured workers at a reasonable cost to employers, with-
out the necessity of any litigation.  Section 8-40-102(1), C.R.S.

3. A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits  and compensability by a preponderance of the evidence.  A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  

4. The facts in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S.  A Workers’ Compensation case is  decided on its merits.  Section 8-43-
201, C.R.S.

5. Respondent is liable for medical treatment which is  reasonably necessary 
to cure and relieve the effects of the industrial injury.  Section 8-42-101 (1)(a), C.R.S.; 
Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 (Colo. App. 1997); Country 
Squire Kennels v. Tarshis, 899 P. 2d 362 (Colo. App. 1995).  Where the claimant’s enti-
tlement to benefits is disputed, the claimant has the burden to prove a casual relation-
ship between a work-related injury and the condition for which benefits  or compensation 
are sought.  Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).   
Whether the Claimant sustained his burden of proof is generally a factual question for 
resolution by the ALJ.  City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  
The ALJ’s factual determination must be supported by substantial evidence and plausi-
ble interferences drawn from the record.  

6. Further, the respondent is liable if the employment-related activities ag-
gravate, accelerate, or combine with a pre-existing condition to cause a need for medi-
cal treatment.  Section 8-41-301(1)(c), C.R.S.; Snyder v. Industrial Claim Appeals Of-
fice, 942 P.2d 1337 (Colo. App. 1997).  Pain is  a typical symptom for the aggravation of 
a pre-existing condition.  The claimant is entitled to medical benefits  for treatment of 
pain, so long as the pain is  proximately caused by the employment-related activities  and 
not the underlying pre-existing condition.  See Merriman v. Industrial Commission, 120 
Colo. 400, 210 P.2d 448 (1949). 

7. The issue of whether medical treatment is  necessitated by a compensable 
aggravation or a worsening of the claimant’s pre-existing condition is  one of fact for 
resolution by the ALJ based upon the evidentiary record.  See Standard Metals Corp. v. 
Ball, 172 Colo. 510, 474 P.2d 622 (1970); F.R. Orr Construction v. Rinta, 717 P.2d 965 
(Colo. App. 1985).  The ALJ’s  factual determinations if supported by substantial evi-
dence in the record.  Section 8-43-301(8), C.R.S.  Substantial evidence means standard 
requires that the evidence is reviewed in the light most favorable to the prevailing party, 
and the ALJ’s assessment of the sufficiency and probative weight of the evidence is 
given difference.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
2003).



8. The record is clear that Claimant had minimal, if any, limitations and pain 
complaints to her right knee prior to the admitted industrial accident suffered on March 
28, 2008.  The surgery recommended by Dr. John Papilion to replace the right knee had 
not been made prior to the fall of March 28, 2008, and was a direct and natural result of 
the symptoms caused by the fall.  

9. The testimony and medical reports of Dr. William Shaw have been consid-
ered and his conclusion rejected, as the medical records do not support that Claimant 
was either in active or extensive medical treatment with regard to her right knee.  In fact, 
the treatment records for the left knee involve less than five visits over a period of ap-
proximately fourteen years.  

ORDER

 It is therefore ordered that:

1. Claimant has satisfied her burden of proving by a preponderance of the 
evidence that the need for total right knee arthroplasty is found to be reasonable, nec-
essary, and related to Claimant’s injury of March 28, 2008

2. Respondent is liable for the total right knee arthroplasty recommended by 
John Papilion, M.D., who is an authorized treating physician, to cure and relieve Claim-
ant from the affects of the industrial injury dated March 28, 2008.

3. Any issues not determined in this decision are reserved for future determi-
nation.

DATED:  April 29, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-701-019

ISSUES

¬ Did claimant prove by a preponderance of the evidence that another surgery to 
revise/salvage the January 9, 2007, fusion-surgery is reasonable and necessary to cure 
and relieve the effects of his work-related injury?
¬ Did claimant prove by a preponderance of the evidence that treatment of his 
Non-Hodgkins Lymphoma disease is reasonable and necessary to cure and relieve the 
effects of his work-related injury?



FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

Employer operated a custom homebuilder business.  Claimant's date of birth is 
December 1, 1971; his age at the time of hearing was  37 years.  Claimant worked for 
employer as a punch-list-man, performing warranty work and associated minor repairs.  
Claimant sustained an admitted injury on September 5, 2006, while moving an armoire 
to fix a squeaky floor.  

The following history of claimant’s  injury and initial symptoms is based upon the 
medical records:  While moving the armoire, claimant noted a strain to his upper back, 
with soreness  and burning around the right scapular region.  The burning sensation 
spread to his right arm some 30 to 45 minutes later.  Claimant thought he might be ex-
periencing a heart attack.  Some 2-3 hours after the incident, claimant experienced a 
similar numb sensation in his right leg.  Because he had 2 prior workers’ compensation 
claims while working for employer, claimant waited until Saturday, September 8, 2006, 
to report his injury to employer.

J. Tashof Bernton, M.D., is  the authorized treating physician providing primary 
care for claimant’s injury.  At respondents’ request, Henry J. Roth, M.D., performed an 
independent medical examination (IME) of claimant on November 28, 2006, and on No-
vember 24, 2008.  On January 9, 2007, Neurosurgeon John Oro, M.D., performed sur-
gery upon claimant’s  cervical spine: A 3-level decompression and fusion with mechani-
cal fixation at the C4-5, C5-6, and C6-7 levels.  Orthopedic Spine Surgeon Henry S. Fa-
bian, Jr., M.D., initially evaluated claimant on September 15, 2008, and later recom-
mended a revision/salvage surgery of the 3-level fusion site.  JoAnne Virgilio, M.D., 
treats claimant’s Non-Hodgkins Lymphoma disease, which physicians discovered in the 
fall of 2008.  By report of October 20, 2008, Neurosurgeon James Ogsbury, M.D., per-
formed a record review of claimant’s treatment in response to Dr. Fabian’s surgical rec-
ommendation.  At claimant’s request, Orthopedic Surgeon Brian E.H. Reiss, M.D., per-
formed an IME of claimant on November 26, 2008, to give his opinion regarding the 
reasonableness of another surgery.

Prior to the January 9, 2007, surgery, claimant underwent a psychological as-
sessment by Suzanne Kenneally, PsyD., to determine whether claimant was a surgical 
candidate.  Dr. Kenneally evaluated claimant and had him undergo psychological testing 
on October 11, 2006.  Psychological testing suggested a diagnosis of Bipolar disorder, 
manic phase, which Dr. Kenneally felt was consistent with claimant’s  presentation.  Dr. 
Kenneally wrote:

Of note, despite [claimant’s] report of being scheduled for tri-level back 
surgery in the near future, he was able to sit comfortably for 90 minutes 
with no observable pain behavior.



****

There was evidence on testing of [claimant’s] translation of psychological 
distress into functional deficits  and heightened pain sensitivity and symp-
tom report.  [Claimant] should be considered a very poor surgical risk 
….

(Emphasis  added).  Dr. Kenneally recommended that all physicians obtain objective 
confirmation before believing claimant’s subjective pain symptoms and complaints.  In 
light of Dr. Kenneally’s findings and his own examination findings, Dr. Roth recom-
mended against the January 9, 2007, surgery.

The January 9, 2007, surgery by Dr. Oro involved removal of disk material and 
decompression of the spinal cord and nerve roots at those levels.  Although claimant 
testified that his  symptoms initially improved following surgery, the Judge credits the 
medical record in finding claimant’s  testimony unreliable.  In spite of surgery, claimant 
continued to complain of substantially the same unchanged, vague, and diffuse symp-
toms.  Claimant’s  chronic, 14-year history of smoking cigarettes has complicated his  re-
covery.         

In September of 2008, Dr. Fabian referred claimant for additional magnetic reso-
nance imaging (MRI) scanning of his cervical spine, which showed a growth represent-
ing a finding of Non-Hodgkins Lymphoma.  Dr. Fabian referred claimant to his personal 
care physician for treatment of the lymphoma.  Dr. Virgilio is treating the lymphoma dis-
ease.  

Dr. Fabian diagnosed pseudarthrosis (false joint) of the levels surgically treated 
by Dr. Oro.  In response to a letter from claimant’s counsel in October of 2008, Dr. Fa-
bian wrote that he recommended a posterior cervical fusion of the C3 through C6 levels. 
It is clear from his testimony that Dr. Fabian recommends what he terms surgical sal-
vage or revision of the fusion at the same levels Dr. Oro attempted to fuse.  Dr. Fabian 
theorizes that he can produce a better result than Dr. Oro, with resulting solid fusion, by 
using autograft bone material from claimant’s body.  Dr. Fabian explained that, because 
claimant is a chronic smoker, autograft bone material is more likely to graft into a fusion 
because claimant’s body is less likely to reject it.  

Dr. Fabian explained that smoking adversely affects  the ability of the body to de-
velop bone material to form a solid fusion:

The problem with smoking is that the active ingredient … is  nicotine.  That 
is  a know agonist of the disease to veins and arteries  which causes them 
to constrict.

****

The problem with fusions is that there’s a process  of new genesis or angi-
ogenesis.  



****

That’s a process where you place bone graft someplace new, venules and 
capillaries need to grow into that site to support it with oxygen, proteins, 
and water.  [If nicotine blocks] angiogenesis  in an attempted procedure of 
… bone grafting, it will not heal ….

So there have been studies that have shown that this  ingredient of nico-
tine adversely affects our body to grow bone.

Dr. Fabian explained why he believes  claimant’s fusion surgery resulted in pseudarthro-
sis:

I’m of the opinion that aside from his smoking, the lack of autograft, that 
the lymphoma adversely affected the potential for him to heal his anterior 
fusion.

Dr. Fabian agreed with the other physicians that claimant’s lymphoma is  totally unre-
lated to his work injury and must be treated before he has a reasonable chance of a 
successful revision surgery.  Dr. Fabian stated that revision surgery is  not an immediate 
need in claimant’s case and that the priority should be resolving his lymphoma.

In his October 20, 2008, report, Dr. Ogsbury disagrees with Dr. Fabian’s surgical 
recommendation.  According to Dr. Ogsbury, most examining physicians describe 
claimant’s complaints  primarily as  axial (mainly involving neck and shoulder pain), as 
opposed to radicular pain that might otherwise indicate spinal cord or nerve caused 
pain.  Dr. Ogsbury noted that Dr. Oro initially suspected that claimant’s  post-surgical 
pain generator might be the level below the fusion (C7-T1), but diskogram and CT 
evaluations ruled out that level as a pain generator.  Dr. Ogsbury found no evidence of 
neurologic abnormality.  Dr. Ogsbury opined:

[G]iven that two excellent spine surgeons have strongly differed as to the 
nature of further surgery and given that an excellent pain manager [Dr. 
Bernton] has recommended that no further surgery be performed at all; 
given the low odds he estimated for the surgery, it is  my impression that I 
would have to agree with [Dr. Bernton] that the chances of further surgery 
at this point are not very great.  

Dr. Ogsbury remained unconvinced that claimant’s  pain generator involved the 3-level 
fusion site.

Based upon his view of claimant’s  development of symptoms after the fusion 
surgery by Dr. Oro, Dr. Fabian stated that claimant’s history of symptoms after surgery 
fit a classic pattern for patients who develop pseudarthrosis:



[Claimant has] followed the typical pattern of someone who had partial or 
fairly good response to the cervical fusion over the first three to five 
months and the started developing a recurrence of symptoms.

Dr. Fabian stated that typical recurrence of symptoms involves increasing axial pain fo-
cused in the neck itself, referred pain into the upper shoulder girdle, or numbness in the 
same pattern distribution as before the surgery.  Crediting Dr. Roth’s  testimony, Dr. Fa-
bian’s view of claimant’s symptoms post-surgery is contrary to the weight of the medical 
records.

Dr. Fabian agreed that he would not recommend surgical revision of a pseudar-
throsis where the patient is  asymptomatic or experiencing a low level of symptoms.  Dr. 
Fabian explained the basis for his surgical recommendation:

[F]or lack of any other imaging studies pointing to anything else, the 
clinical history and the timing of such, I would say that this patient is a very 
high likelihood that his pain generation was coming at least to some 
extent from a pseudarthrosis.

The Judge finds equivocal Dr. Fabian’s  statement that there’s a high likelihood that “to 
some extent” the pseudarthrosis is a pain generator.  This statement is more specula-
tive than probable.  When weighed against the medical opinions of other treating and 
examining physicians, the Judge is  unpersuaded by Dr. Fabian’s testimony that the 
psuedarthrosis might be claimant’s pain generator.

Dr. Fabian stated that he relies upon clinical history and exam findings rather 
than imaging studies to determine stability of the vertebral segments following fusion 
surgery:

[W]e talk about views in flexion and extension in plain radiographs.  We 
talk about MRIs and seeing consolidation through the vertebral bodies.  
We talk about CT scans.  All of these modalities are notoriously inaccurate 
for determining pseudarthrosis.  We have no consensus in the spine 
community as how to determine these things.  We go basically by clinical 
history and clinical exam findings more than anything else.

Dr. Fabian does not expect the revision surgery to improve claimant’s symptoms such 
that he is pain-free.  Dr. Fabian instead anticipates a good result for claimant would be 
to relieve his pain by 30% to 50%.  Dr. Fabian explained:

I think [claimant] is going to require just based on all the other issues he’s 
dealing with and the psychosocial overlay issues, he’s going to need some 
component of chronic pain management going forward.  And it may take 
him quite some time to dramatically reduce his narcotic load.  He may … 
need to be on a pain contract at least for a year to 18 month (sic) as part 
of his rehab from any proposed operation.



Dr. Fabian expects the revision surgery to relieve claimant’s mechanical pain from the 
pseudarthrosis  and to improve his  function.  When weighed against the medical opin-
ions of other treating and examining physicians, the Judge is unpersuaded that Dr. Fa-
bian’s belief that he can relieve claimant’s pain by 30% to 50% is  either medically prob-
able or reasonable.  

At respondents’ request, Radiologist Charles Seibert, M.D., performed an exten-
sive review of claimant’s medical records and numerous imaging studies to give his 
opinion whether the fusion surgery succeeded in stabilizing motion of the vertebral 
segments.  Dr. Seibert reviewed numerous dynamic radiographs, CT scans, and MRI 
scans of claimant’s cervical spine, including post-operative MRI scans taken on Febru-
ary 27, 2007, April 10, 2007, and September 23, 2008.  

Crediting Dr. Seibert’s opinion, the goal of claimant’s surgery was to prevent ab-
normal motion of the involved vertebral segments by promoting bone growth to bridge 
the spaces between the vertebrae.  Dr. Seibert thus defines “fusion” as:

[N]o evidence of abnormal motion, no radiographic lucency, and there is 
evidence of … bony bridging over the intended fusion operative site.

Crediting Dr. Seibert’s medical opinion, the surgery resulted in a pseudarthrosis, lacking 
the desired formation of a bony fusion.  The surgery however produced a fibrous  union, 
meaning that it resulted in stability of the involved vertebral segments, where there is no 
radiographic evidence of abnormal motion of the segments.  Dr. Seibert reported:

[T]here is  only minimal motion at two levels, C4-5 and C6-7, but, the third 
level, C5-6, appears “stable.”  Also, as shown on the postoperative MRIs, 
there is  no impingement on the cord or nerve root elements; additionally, a 
pain generator has not been identified in the cervical spine and the 
mere presence of non-union with minimal motion is not necessarily 
an indication that the non-union is a pain generator nor … an indica-
tion for additional surgery ….

(Emphasis  added).  Dr. Seibert was unable to appreciate from the imaging studies  any 
apparent cause of the pseudarthrosis, such as hardware failure.  Dr. Seibert however 
noted that smoking is one of the commonly quoted factors adversely affecting fusion.  
As found, claimant was a habitual cigarette smoker before and after the January 9, 
2007, fusion surgery.  Dr. Seibert’s medical opinion here was credible and persuasive.

Dr. Reiss testified: Many patients who develop a pseudarthrosis following surgery 
are asymptomatic.  Absent reasonably specific symptoms identifying the pseudarthrosis 
as the pain generator, surgical revision of the fusion site is contraindicated under the 
medical treatment guidelines promulgated by the director of the Division of Workers’ 
Compensation.  Dr. Reiss noted that claimant had the same vague and changing symp-
toms after his surgery that he had before the surgery.  Dr. Reiss stated that claimant’s 
vague, diffuse symptoms fail to reasonably identify the pseudarthrosis  as the pain gen-
erator or source of claimant’s symptoms.    



Dr. Reiss  further explained his  opinion that the pseudarthrosis likely is not the 
pain generator:

[I]f you look at the surgery that he had done, which was a three-level fu-
sion, that surgery is unlikely to resolve axial neck pain ….

So I believe one of his  major diagnoses prior to surgery was a lot of axial 
pain, myofascial pain, neck pain – not nerve pain, but neck pain – that I 
would definitely predict would not be made better by three-level fusion in 
the vast majority of people.

So the fact that he still had that pain after the surgery he had done is ex-
pected … and would be related to his original pain complaints, not to 
a pseudarthrosis which has not occurred yet.

(Emphasis added). 

Dr. Reiss noted that, following his injury, claimant reported subjective sympto-
matology that was more widespread and diffuse than imaging studies objectively sup-
ported.  Dr. Reiss further noted that, prior to surgery, claimant had a questionable psy-
chological status and widespread symptoms that failed to fit the objective pattern.  Dr. 
Reiss noted that claimant’s symptomatology following the January 9, 2007, fusion sur-
gery should have been limited to neck pain from the surgery; instead, claimant com-
plained of diffuse pain similar to his  preoperative pain, but more intense.  Dr. Reiss 
opined:

I would have to agree that [claimant] is a very poor surgical candidate 
… and I would not suggest any further surgical intervention and this would 
be taking into account the various physician’s  opinions, his  imaging stud-
ies, his history given to me, his physical examination, and the various re-
ports.

(Emphasis  added).  Dr. Reiss further explained the basis  for his  recommendation 
against surgery:

[H]e is  a poor surgical candidate … from the standpoint of his diffuse 
symptomatology and his  psychological profile ….  He had a poor response 
to his surgery.  He has had widespread pain ever since, not easily ex-
plained by his findings and I think most of his pain is  myofascial and in-
deed his nonunion at C6-C7 is only a possibility, not a probability, 
and the pain pattern does not appear to fit with the presentation of a 
nonunion pain, which should have presented late and not immedi-
ately after his surgical intervention ….

(Emphasis added).

Indeed, Dr. Reiss doubted the veracity of claimant’s pain complaints; he wrote:



Certainly here in front of me today, [claimant] did not appear in any signifi-
cant pain yet he rated his  pain at 7/10.  He looked like he was functioning 
well ….

Both Dr. Fabian and Dr. Reiss are spine surgeons.  Dr. Reiss read the transcript 
of the deposition of Dr. Fabian in preparing for his testimony.  Dr. Reiss also reviewed 
the report of Dr. Seibert.  Dr. Reiss explained his opinion that claimant’s pseudarthrosis 
is stable:

You can have a solid, stable fusion with just a few points of bone growth 
from one bony elements (sic) to another.

****

But if you get some bone growth and there is  enough contact between the 
two surfaces, either through implants of some sort of scar tissue then the 
two could be considered fused and stable and won’t have any movement.

And I like to consider it analogous to items that are spot welded together.

****

So, in [claimant’s] situation, there certainly isn’t any gross movement.  And 
there may be a very stable pseudarthrosis, if not a solid fusion, at two of 
the three levels.

Dr. Reiss stated that even solid fusions allow some bending movement of the spine.

Dr. Reiss stated that Dr. Oro initially performed the fusion surgery to relieve 
symptoms suggesting nerve root irritation at the C6 level from foraminal narrowing.  Dr. 
Reiss stated that post-surgical imaging studies show no residual evidence of spinal cord 
or nerve irritation at the fusion site requiring any surgical correction.  When asked 
whether Dr. Oro’s surgery relieved claimant’s C6 nerve root symptoms, Dr. Reiss stated:

Possibly.  There is a note or two that says he had less numbness in the C6 
distribution.  But his symptoms were so variable … that certainly one could 
claim almost anything as far as his upper extremities.

When asked what symptoms claimant reported were resolved by Dr. Oro’s surgery, Dr. 
Reiss stated:

Unfortunately, [claimant’s] statements to me were somewhat less than to-
tally clear.  When asked about different things, he found it very difficult to 
stay on topic.  And he was very evasive in a lot of the answers  as far as 
that.  So I never got a very clear picture … whether or not [surgery] really 
helped him at all.



My impression, after asking [claimant] several times … was that there was 
not any clear difference in his pain pattern [before or after surgery].

The above history Dr. Reiss got from claimant is contrary to the history Dr. Fabian relied 
upon in attributing claimant’s current symptoms to the pseudarthrosis.  Crediting Dr. 
Roth’s review of claimant’s medical records, the surgery by Dr. Oro resulted in no 
change in claimant’s symptoms.  This finding undermines Dr. Fabian’s opinion concern-
ing the likely cause of claimant’s pain complaints.

Crediting Dr. Reiss’s  medical opinion, it is  medically improbable that claimant’s 
symptoms following Dr. Oro’s surgery are caused by pseudarthrosis. Dr. Reiss testified:

I think [claimant’s] symptoms actually showed up within three or four 
weeks of his surgery.  And that, indeed, would not be the typical history of 
a nonunion, especially considering the vaguity of his  symptoms and how 
well it resembles the pre-operative symptoms.

Dr. Reiss explained that the procedures Dr. Oro used to stabilize claimant’s cervical 
spine would not have allowed sufficient motion of the vertebral segments to be a pain 
generator.  Dr. Reiss explained:

[I]f you have fairly good bone, as  one would assume a young male would 
have, then the screws are very solidly fixed to the bone.  And they are sol-
idly fixed to the plate.  And the interbody devices are impacted in place 
very securely.

And so you would have to wear away or crush down the bone, which 
takes time.  

****

In my experience, it is usually more than three or four months before it 
shows up, unless you have a little old lady with extremely soft bone.

Dr. Reiss’s medical opinion here was credible, persuasive, and consistent with medical 
opinions of Dr. Seibert, Dr. Roth, Dr. Goldman, and Dr. Ogsbury. 

Because claimant’s complaints after surgery mirrored those from before, Dr. Re-
iss  opined it unreasonable to assume it medically probable that another surgery would 
alleviate claimant’s pain complaints.  Dr. Reiss stated:

[T]he cause of [claimant’s] pain was very nebulous and poorly defined [be-
fore surgery] and continues to be nebulous and poorly defined.  But is un-
likely to be due to the pseudarthrosis because the pain is poorly defined, 
difficult to localize, unclear what its source is, however you want to define 
it.  That is the kind of pain he had before, and that is the kind of pain he 
has now. 



Indeed, like Dr. Roth, Dr. Reiss would have recommended against the first surgery be-
cause of claimant’s diffuse complaints; he stated:

I do believe that his pain syndrome that he presented with prior to surgery 
is virtually the same as the pain syndrome he is presenting with now.

And prior to surgery, I would have to say that it would have been un-
likely that those symptomatologies would be helped by the surgery.  
And, at this point, any further surgery is  equally unlikely to change his pain 
syndrome.

(Emphasis  added).  Dr. Reiss’s  medical opinion here was credible, persuasive, and 
consistent with medical opinions of Dr. Seibert, Dr. Roth, Dr. Goldman, and Dr. Ogsbury.

The Judge credits the testimony of Dr. Reiss and Dr. Roth in finding unreliable 
claimant’s testimony concerning his  pain generator.  The Judge finds that, because the 
fixation installed during surgery prevents motion of the vertebral segments, the typical 
course of developing symptoms resulting from pseudarthrosis requires  a period of 
months after surgery to develop.  The decompression portion of the surgery should 
have resolved any complaints attributable to nerve pathology, such as nerve pain or 
radiculopathy.  The medical opinions of Dr. Reiss and Dr. Roth were persuasive and 
amply supported by claimant’s medical records showing him complaining of the same 
pre-operative pain within weeks of the surgery performed by Dr. Oro.  Claimant’s  devel-
opment of symptoms after Dr. Oro’s surgery thus  fails to fit this  profile for attributing his 
complaints to pseudarthrosis.  

Claimant failed to show it more probably true than not that the revision surgery 
recommended by Dr. Fabian is reasonable and necessary to cure and relieve the ef-
fects of his injury.  Claimant failed to show it more probably true that his pseudarthrosis 
is  a pain generator.  The Judge credits  the testimony of Dr. Reiss and Dr. Roth in finding 
it unlikely claimant’s pseudarthrosis is a pain generator.    

Claimant further failed to show it more probably true than not that the revision 
surgery recommended by Dr. Fabian is reasonably necessary in light of the following 
findings: The Judge credits the testimony of Dr. Reiss and Dr. Roth in finding that claim-
ant psychologically is not a surgical candidate and was unlikely to benefit from the first 
surgery performed by Dr. Oro.  Claimant similarly is unlikely to benefit from the surgery 
recommended by Dr. Fabian.  The warning signs  of psychological failure were present 
before and after Dr. Oro’s  surgery: Vague, diffuse, complaints  of symptoms that are in-
consistent with objective findings.  In light of claimant’s  psychological profile, the Judge 
found no persuasive medical evidence showing that claimant’s  pseudarthrosis is  a pain 
generator.  The Judge has  credited the testimony of Dr. Reiss  and Dr. Roth in finding it 
improbable that revision surgery likely will resolve or reduce claimant’s complaints.  

Finally, claimant failed to show it more probably true than not that the revision 
surgery recommended by Dr. Fabian is reasonably necessary because claimant is a 
chronic smoker.  Claimant’s  smoking likely reduces his body’s ability to form or promote 



new bone growth.  Crediting Dr. Fabian’s opinion, claimant’s smoking adversely affected 
his ability to optimally heal from Dr. Oro’s surgical intervention by forming a solid bony 
fusion.  Claimant’s  smoking remains an adverse factor for any fusion surgery.  The 
Judge credits the testimony of Dr. Reiss and Dr. Roth in finding claimant’s pseudarthro-
sis  nonetheless is a fibrous union that is  sufficiently stable to prevent abnormal motion.  
Thus, even with claimant’s chronic smoking habit, Dr. Oro’s surgery was successful in 
preventing abnormal motion of claimant’s cervical spine.         

Claimant failed to show it more probably true than not that treatment of his lym-
phoma disease is reasonable and necessary to cure and relieve the effects of his injury.  
The testimony of Dr. Virgilio, Dr. Reiss, Dr. Fabian, and Dr. Roth supports a finding that 
claimant’s lymphoma disease developed independently and is unrelated to his work in-
jury or treatment for the injury.  The Judge further credits the testimony of Dr. Virgilio, 
Dr. Reiss, Dr. Fabian, and Dr. Roth in finding that claimant easily can proceed with 
treatment for the lymphoma without impacting treatment for his work injury.  

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues he has prove by a preponderance of the evidence that Dr. Fa-
bian’s recommendation of revision surgery is reasonable and necessary to cure and re-
lieve the effects  of his work-related injury.  Claimant further argues he has prove by a 
preponderance of the evidence that treatment of his  Non-Hodgkins Lymphoma disease 
is reasonable and necessary.  The Judge disagrees with both of claimant’s arguments. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 



evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

Here, the Judge found claimant failed to show it more probably true than not that 
the revision surgery recommended by Dr. Fabian is  reasonable and necessary to cure 
and relieve the effects of his injury.  The Judge further found claimant failed to show it 
more probably true than not that treatment of his lymphoma disease is reasonable and 
necessary to cure and relieve the effects of his injury.  Claimant thus failed to prove by a 
preponderance of the evidence that insurer should pay for either for surgery recom-
mended by Dr. Fabian or for treatment provided by Dr. Virgilio for his lymphoma dis-
ease.

The Judge concludes that claimant’s request for an award of medical benefits 
requiring insurer to pay for revision surgery recommended by Dr. Fabian should be de-
nied and dismissed.  The Judge further concludes that claimant’s request for an award 
of medical benefits requiring insurer to pay for treatment provided by Dr. Vigilio for his 
lymphoma disease, including treatment provided by Dr. Virgilio, should be denied 
and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s request for an award of medical benefits  requiring insurer to 
pay for revision surgery recommended by Dr. Fabian is denied and dismissed.  

2. Claimant’s request for an award of medical benefits  requiring insurer to 
pay for treatment provided by Dr. Virgilio for his lymphoma disease is denied and dis-
missed.

3. Claimant’s request for an award of medical benefits requiring insurer 
to pay for any treatment for his lymphoma disease is denied and dismissed.

4. Issues not expressly decided herein are reserved to the parties for future 
determination.



DATED:  __April 29, 2009

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-761-162

ISSUES

 The issue to be determined is the average weekly wage (AWW) to be used to 
calculate the permanent partial disability (PPD) benefits. 

FINDINGS OF FACT

 The parties stipulated and it is found: 

1. The Claimant sustained an admitted work injury on May 21, 2008.

 2. The Respondents originally admitted to an average weekly wage (AWW) 
of $263.80. This was later revised to $264.12.

 3. The Claimant, in correspondence to the insurer, contested the calculation 
of AWW/TTD, and requested information or documentation for the stated amount.  The 
parties were not able to reach an agreement on the AWW at that time and Claimant de-
termined it was necessary to pursue hearing on the issue.

 4. On December 31, 2008 the Claimant applied for hearing on the issues of 
AWW and temporary total disability (TTD) benefits from May 21, 2008 ongoing.

 5. A hearing was scheduled on the Claimant’s application for April 10, 2009.

 6. On January 20, 2009 the Respondents filed a final admission of liability 
(FAL) admitting to an AWW of $264.12, TTD benefits from May 22, 2008 through Janu-
ary 12, 2009 and permanent partial disability (PPD) benefits  based on an 11% whole 
person impairment rating.

 7. The Claimant did not object to the final admission of liability.

 8. Prior to the April 10, 2009 hearing, the parties stipulated to an AWW of 
$400 and the corresponding increase to TTD benefits for the period of May 22, 2008 
through January 12, 2009. 

 9. During negotiations  regarding average weekly wage and TTD benefits, the 
Claimant raised the issue of increasing the Claimant’s PPD benefit based on an in-



crease in AWW.  The Respondents counter argument was that the PPD issue closed by 
way of the January 20, 2009 FAL.  The Claimant asserted that the issue of AWW/TTD 
was already raised and Claimant’s  failure to object to the admission was not a waiver of 
its right to have the same determined AWW/TTD calculation used for purpose of the 
formula for PPD.

 10. The Respondents agreed to allow the Claimant to add the issue of PPD 
benefits for the April 10, 2009 hearing with the understanding that by agreeing to add 
the issue the Respondents were not waiving the argument that PPD benefits remained 
closed by way of the FAL.  The agreement to add the issue was to avoid delay in having 
the issue heard, but the issue does not relate back to the December 31, 2008 applica-
tion for hearing.

 11. At a status conference before ALJ Bruce C. Friend on April 8, 2009, the 
parties agreed that the issue of PPD benefits  could be adjudicated without an eviden-
tiary hearing.  ALJ Friend ordered the parties to submit position statements/briefs by 
April 24, 2009.

 12. If an 11% whole person impairment rating is calculated using an average 
weekly wage of $400, the Claimant would be entitled to an additional $4,065.68 in PPD 
benefits.

CONCLUSIONS OF LAW

Section 8-43-203(2)(b)(II), C.R.S., provides as follows:

An admission of liability for final payment of compensation shall in-
clude a statement that this is  the final admission by the workers’ 
compensation insurance carrier in the case, that the claimant may 
contest this  admission if the claimant feels entitled to more com-
pensation, to whom the claimant should provide written objection, 
and notice to the claimant that the case will be automatically closed 
as to the issues admitted in the final admission if the claimant does 
not, within thirty days after the date of the final admission, contest 
the final admission in writing and request a hearing on any disputed 
issues that are ripe for hearing.

The failure to file a written objection to an FAL or an application for hearing within 
thirty days of the FAL closes  the claim on all admitted issues.  Dyrkopp v. Industrial 
Claim Appeals Office, 30 P.3d 821 (Colo.App. 2001).  However, the filing of an applica-
tion for hearing alone may serve as a written contest for the purposes of Section 8-43-
203(2)(b)(II), C.R.S.  See Lehmann v. Aurora Public Schools, W.C. No. 4-426-778 
(ICAO, March 19, 2001). 

At the time the FAL was filed, Claimant had an application for hearing pending on 
the issue of AWW.  Respondents accepted Claimant’s  December 31, 2008, application 



for hearing on the issue of AWW as  adequate and sufficient written notice that Clamant 
disputed and continued to object to that issue following the FAL.  See Respondents’ Po-
siiton Statement, pages 3-4.  There was no application pending on the issue of PPD.  
The issue as to the permanent impairment rating was closed by the FAL.  However, the 
issue of AWW remained.  AWW affects the dollar amount of the permanent partial dis-
ability award. Section 8-42-107(8)(d), C.R.S. Since the issue of AWW remained, the is-
sue of the dollar amount of the permanent partial disability award also necessarily re-
mained.  That issue was not foreclosed by the FAL under the circumstances  present in 
this claim.   

The parties have stipulated to an AWW of $400.00.  Insurer is liable for permanent 
partial disability benefits based on the AWW of $400.00.  Insurer may credit any previ-
ous payments of permanent partial disability benefits.  Insurer shall pay interest at the 
rate of eight percent per annum on any benefits not paid when due. 

ORDER

 It is therefore ordered that Insurer shall pay Claimant permanent partial disability 
benefits based on an AWW of $400.00.  Insurer shall pay Claimant interest on any 
benefits not paid when due. 

DATED:  April 30, 2009

Bruce C. Friend, ALJ

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-773-953

ISSUES

The issues  determined herein are compensability, average weekly wage, author-
ized medical benefits, temporary disability benefits and Claimant’s request for penalties 
for Respondents’ violations of C.R.S. 8-43-101, 18-43-203  and W.C.R.P. 5-2.

FINDINGS OF FACT

1. Claimant was involved in a motorcycle accident in 1983.  He suffered a crush in-
jury to his left foot resulting in a partial amputation of the heel pad and a skin graft being 
placed directly over the bone.  
2. Over the next twenty-five years, Claimant had residual symptoms, including stiff-
ness and soreness in his foot and ankle.  These symptoms increased with activity, par-
ticularly after a long shift at work.  Despite these problems, Claimant was able to per-
form heavy work, mostly in the construction industry.
3. In July of 2004, Claimant obtained a position with the Respondent-Employer 
working in the oil fields in Trinidad.  His primary duties consisted of operating and main-



taining the various types of heavy machinery associated with the oil wells.  His job re-
quired heavy lifting, as well as frequent standing and walking in rough conditions.  He 
usually worked twelve hour shifts 
4. In addition to the soreness and stiffness, Claimant had occasional cuts to the 
skin graft area. Until 2005, however, the problems with the graft area were minimal and 
did not require any medical intervention or cause any disability.
5. In 2005, when he was showering after work, Claimant noticed a cut on his heel. 
He was unable to pinpoint an exact cause for the cut but he suspected that he had got-
ten a rock in his boot.  This cut was significant and he obtained medical treatment from 
Dr. Russell De Groote.  Claimant consequently missed several weeks from work. The 
cut healed completely after approximately ten weeks, and Claimant was able to return 
to work without restrictions.  He did not need surgery or any other medical treatment at 
that time.
6. On May 31, 2008, Claimant volunteered to work an extended shift.  At the begin-
ning of the shift, his skin graft was intact without any cuts, ulcers or abrasions.   His job 
duties required significant walking over rough terrain.  He worked a total of 42 hours be-
tween May 31 and June 1, 2008.
7. After about twenty hours, Claimant began to suffer an increasing discomfort in his 
foot.  After about thirty hours, Claimant removed his boot and discovered an open cut on 
his skin graft.
8. Dr. De Groote stated in his report that he would not expect Claimant’s skin graft 
to break down without some type of intervening cause.  It is Dr. De Groote’s opinion that 
Claimant’s work activities on May 31 and June 1, 2008 aggravated or accelerated his 
pre-existing condition.  Dr. De Groote is the physician most familiar with Claimant’s con-
dition both before and after the date of injury and his medical evidence is persuasive.
9. Dr. Arnold’s opinion to the contrary is not consistent with the factual or medical 
evidence in the record.  It is not persuasive.
10. It is more likely than not that Claimant suffered an aggravation of his pre-existing 
foot injury that was caused by his work duties on May 31 and June 1, 2008.
11. The conditions of employment were the direct cause of the injury.  Under these 
circumstances, the “special hazard” rule does not apply.
12. Claimant had the next day off and returned to work on June 3, 2008.  He at-
tempted to perform his duties but was unable to do so because of the condition of his 
foot.  He reported the injury to his immediate supervisor and was directed to the onsite 
clinic.  
13. The nurse practitioner, Candice Ferguson, examined Claimant and referred him 
to Dr. Russell De Groote.  When the injury did not heal, Dr. De Groote referred Claimant 
to Dr. Kessler for a surgical evaluation.  Dr. Kessler in turn referred him to Dr. Wade 
Smith who called in Dr. Kagan Ozer to perform surgery.  These providers are all author-
ized.
14. Ms. Ferguson also completed a Physician’s Report of Workers’ Compensation 
injury and submitted it to Claimant’s senior supervisor on June 3, 2009.  The 
Respondent-Employer had written notice of the injury and Claimant’s physical restric-
tions on June 3, 2008.  The Respondent-Insurer had notice of the lost time claim no 
later than October 24, 2008 when it received the Application for Hearing as evidenced 
by its date stamped copy.



15. The Respondent-Employer was unable to accommodate Claimant’s physical re-
strictions.  He has not worked since the date of injury.  Respondents have stipulated 
that Claimant is entitled to temporary disability from June 3, 2008 forward.
16. Respondents have further stipulated that Claimant is entitled to the maximum 
disability rate.   The maximum disability rate for the date of injury is $753.41.
17. Respondents should have filed a First Report of Injury no later than June 15, 
2008.  They have not done so to date.  Respondents are and continue to be in violation 
of CRS 8-43-101 and W.C.R.P. 5-2.
18. Respondents should have filed an admission or denial of the claim no later than 
July 5, 2008.  The Notice of Contest was not filed until February 18, 2009.  Respon-
dents were in violation C.R.S. 18-43-203 and W.C.R.P. 5-2 for a period of 248 days. 
19. The Respondents’ failure to file a First Report of Injury and failure to file an ad-
mission or denial of the claim until February 18, 2009 was not objectively reasonable.  

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered an injury aris-
ing out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 
2001).  Claimant must prove entitlement to benefits by a preponderance of the evi-
dence.  The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either Claimant or Respondents.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  A preexisting condition does not disqualify a Claimant from receiving Workers' 
Compensation benefits. Rather, where the industrial injury aggravates, accelerates, or 
combines with a preexisting disease or infirmity to produce the need for treatment, the 
treatment is a compensable consequence of the industrial injury. H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990).  As found, it is more likely than not that Claim-
ant suffered an aggravation of his pre-existing foot injury that was caused by his work 
duties on May 31 and June 1, 2008.

2. Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988).  The Respondents are only liable for 
authorized or emergency medical treatment. See § 8-42-101(1), C.R.S.; Pickett v. Colo-
rado State Hospital, 32 Colo. App. 282, 513 P.2d 228 (1973).  Under § 8-43-404(5), 
C.R.S., the Respondents are afforded the right, in the first instance, to select a physi-
cian to treat the industrial injury. Once the Respondents have exercised their right to se-
lect the treating physician the Claimant may not change physicians without permission 
from the insurer or an ALJ.  See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 
P.2d 570 (Colo. App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. 
App. 1990).  A physician may become authorized to treat the Claimant as a result of a 
referral from a previously authorized treating physician. The referral must be made in 



the "normal progression of authorized treatment." Greager v. Industrial Commission, 
701 P.2d 168 (Colo. App. 1985).  As found, Candice Ferguson, Dr. Russell De Groote, 
Dr. Charles Kessler, Dr. Wade Smith, and. Kagan Ozer are authorized providers.
3. Claimant is entitled to TTD benefits if the injury caused a disability, the disability 
caused Claimant to leave work, and Claimant missed more than three regular working 
days. TTD benefits continue until the occurrence of one of the four terminating events 
specified in section 8-42-105(3), C.R.S. PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  Respondents have stipulated the Claimant is entitled to temporary total 
disability benefits from the date of injury forward.
4. C.R.S 8-34-101 requires employers to notify the Division of Workers’ Compensa-
tion within 10 days of knowledge that an employee has suffered an injury that results in 
lost time in excess of more than three shifts or calendar days using the forms prescribed 
by the Division.  W.C.R.P.  5-2 has a similar requirement but specifies the notification 
shall be in the form of a First Report of Injury.  The Rule also requires such a report to 
be made within 10 days of notice or knowledge of a claim for benefit that has been de-
nied for any reason.  As found, Respondents were required to file the first report of in-
jury by June 15, 2008 and have failed to do so to date.
5. Section 8-43-304(1), C.R.S., 2008, states that an insurer or self-insured em-
ployer who “violates any provision” of Articles 40 to 47 of Title 8 “shall . . . be punished 
by a fine of not more than $500.00 per day for each such offense”. Section 8-43-304(1) 
also requires punishment when an insurer or self-insured employer “fails or refuses to 
perform any duty lawfully enjoined within the time prescribed by the Director or panel, 
for which no penalty has been specifically provided or fails, neglects or refuses to obey 
any lawful order made by the Director or panel or any judgment or decree made by any 
court as provided by said articles shall be subject to such order being reduced to judg-
ment by a court of competent jurisdiction and shall also be punished by a fine of not 
more than five hundred dollars per day for each such offense, seventy-five percent pay-
able to the aggrieved party and twenty-five percent to the subsequent injury fund cre-
ated in section 8-46-101". In Diversified Veterans Corporation Center v. Hewuse, 942 
P.2d. 1312 (Colo. App. 1997), the Court of Appeals determined that failure to comply 
with the Workers’ Compensation Rules of Procedure has been determined to constitute 
a failure to perform a “duty lawfully enjoined” within the meaning of section 8-43-304(1). 
Thus, the Respondents’ violation of the Rules of Procedure fall under §8-43-304(1).
6. Before penalties may be imposed under §8-43-304(1), a two-step process must 
be met. First, the ALJ must determine whether the disputed conduct constituted a viola-
tion of the Act, of a duty lawfully enjoined, or of an order. If the Administrative Law Judge 
concludes that there is such violation, the ALJ may impose penalties if he also finds that 
the Respondents’ actions were objectively unreasonable. Allison v. Indus. Claim Ap-
peals Office, 916 P.2d 623 (Colo. App. 1995).  As found, Respondents are and continue 
to be in violation of CRS 8-43-101 and W.C.R.P. 5-2 and their actions were not objec-
tively reasonable.  The violation began on June 15, 2008 and is continuing.
7. C.R.S. 8-43-203 and W.C.R.P. 5-2 requires the employer or the insurance carrier 
to file an admission or a denial of the claim within 20 days of the date the first report of 
injury should have been filed with the Division. Failure to do so may result in a penalty 
of one day’s compensation for each day’s failure to notify.  As found, Respondents vio-



lated these provisions and their actions were not objectively reasonable.  The violation 
began July 5, 2008 and ended February 18, 2009. 

ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of Claimant’s reasonably necessary medical treat-
ment from authorized providers, including Candice Ferguson, Dr. Russell De Groote, Dr. 
Charles Kessler, Dr. Wade Smith, and Dr. Kagan Ozer
2. Respondents shall pay to Claimant TTD benefits at the rate of $753.41 per week 
from June 3, 2008 until terminated by law.
3. Respondents shall pay a penalty in the amount of $4,000 of which $3,000.00 
shall be payable to the Claimant and $1,000.00 shall be payable to the subsequent in-
jury fund.
4. Respondents shall pay statutory interest at the rate of eight percent (8%) per an-
num on all amounts due and not paid when due.
5. All matters not determined herein are reserved for future determination.
DATE: April 30, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-700-651

ISSUES

 The issue for determination is  Claimant’s Petition to Reopen.  Insurer has admit-
ted liability for the proposed surgery.  The issue concerns whether the surgery is to be 
provided as maintenance care or as care reasonably needed after a worsening of condi-
tion. 

FINDINGS OF FACT

1. Claimant sustained a compensable injury on September 22, 2006.  Claimant was 
treated for the injury. The treatment did not include surgery.  Claimant reached maxi-
mum medical improvement on November 27, 2008. 
2. At the time of MMI, Claimant rated his pain with activity at 8 or 9 out of 10.  
Claimant’s pain is currently at 8 out of 10.  Claimant testified that his pain is a little bit 
worse now, and that it is not any better  (Hearing recording at 9:22 a.m.). 
3. Dr. Sandell, who is not a treating physician, examined Claimant on June 13, 
2008.  He stated that Claimant may need surgery at some point in the future, and that 



the surgery would be directly related to the compensable injury.  Dr. Sandell character-
ized the potential surgery as part of maintenance treatment. 
4. Timothy S. O’Brien, M.D., has examined Claimant.  He stated that Claimant suf-
fers from a Lisfranc injury.  In his report of March 19, 2008, Dr. O’Brien stated that Lis-
franc injuries always result in progressive posttraumatic degenerative arthritis. Dr. 
O’Brien has recommended surgery.  Claimant elected to proceed with the surgery and 
signed the consent forms for the surgery on August 7, 2008. In a letter dated December 
23, 2008, Dr. O’Brien stated that Claimant’s foot is worse, both objectively and subjec-
tively. 
5. Paul A. Stone, D.P.M., a treating physician, reviewed reports from Dr. O’Brien. In 
his report of February 11, 2009, he stated that the recommended surgery was reason-
able.  He stated that the goal of the surgery was intended to improve Claimant’s condi-
tion, that the goal of the surgery was not to keep Claimant at his present level of func-
tion, but to improve his function. Later, Dr. Stone compared the film studies of May 31, 
2007, with the MRI of November 14, 2007.  In his report of March 26, 2009, he stated 
that the scans were not conclusive and did not show a worsening of condition.  He fur-
ther stated that the files were of “dubious quality.”  Dr. Stone, at his deposition, did state 
that it is likely that Claimant would be off work for six to eight weeks after the surgery. 
6. The testimony of Claimant and Dr. O’Brien that Claimant’s condition has wors-
ened is credible and persuasive.  The testimony of Dr. Stone that the surgery is in-
tended to improve Claimant’s condition, and not merely maintain it, is credible and per-
suasive. 

CONCLUSIONS OF LAW

A claimant is entitled to medical benefits after maximum medical improvement if 
the future medical treatment will be reasonable and necessary to relieve effects of in-
dustrial injury or prevent deterioration of a claimant's condition. Grover v. Industrial 
Commission, 759 P.2d 705, 711 (Colo. 1988). 

A claim may be reopened if a claimant’s condition has worsened. Section 8-43-
303(1), C.R.S. (2008).  To reopen a claim, the claimant must prove a worsening of his 
condition that is causally related to the industrial injury. Moreover, the worsened condi-
tion must warrant further benefits. Cordova v. Industrial Claim Appeals Office, 55 P.3d 
186 (Colo.App. 2002); Richards v. Industrial Claim Appeals Office, 996 P.2d 756 
(Colo.App. 2000). The determination whether to reopen a claim is discretionary with the 
ALJ. 

Insurer has  admitted that it is liable for the proposed surgery pursuant to Grover.  
Claimant alleges that his condition has  worsened, and that the claim should be re-
opened for additional medical benefits and possible disability benefits. 

After considering the conflicting evidence, it is found that Claimant’s condition 
has worsened, that the worsened condition is causally related to the compensable in-
jury, and that additional medical benefits are warranted.  It is also found that should 
Claimant have the surgery, it is  likely that he will be temporarily disabled for a period of 
time.  Claimant has established by a preponderance of the evidence that the claim 



should be reopened and that the proposed surgery is reasonably needed to relieve 
Claimant from the effects of the compensable injury.  

The claim is reopened. Section 8-43-303(1), C.R.S.  Insurer is  liable for the 
medical care rendered by authorized providers that is reasonably needed to relieve 
Claimant from the effects of the compensable injury.  Section 8-42-101(1), C.R.S. Tem-
porary disability benefits, and other issues not determined by this order are reserved. 

 ORDER

 It is therefore ordered that the claim is reopened and that Insurer is liable for ad-
ditional medical care. 

All matters not determined herein are reserved for future determination.

DATED:  April 30, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-770-641

ISSUES

Prior to commencement of the hearing, the parties stipulated that the issues for 
determination had mostly been resolved except for compensability.  The parties  entered 
into stipulations whereby they agreed that if the claim was  found compensable, 
Dr. Kenneth Finn would be the primary authorized treating physician in substitution for 
Dr. Julian Venegas as of March 5, 2009, that the average weekly wage is $570.50 per 
week, that the claim only involves injury to the lumbar/sacral region and does not in-
volve injury to the cervical spine, and that if compensable, Dr. Venegas and all of his re-
ferrals would be considered authorized and reasonable and necessary including treat-
ment the Claimant has received from the providers at CCOM, Dr. Foltz, Dr. Gertz, Dr. 
Finn, Pueblo Imaging, St. Thomas More Hospital, and TLC Rehabilitation.  The stipula-
tions were accepted by the undersigned ALJ at hearing.  The parties further stated that 
if found compensable that they would endeavor to resolve the temporary disability is-
sues.  

FINDINGS OF FACT

1. On June 11, 2008, the Claimant was an employee of the Respondent-Employer, 
employed as a Certified Nursing Assistant.  She had been so employed by the 



Respondent-Employer for approximately two years prior to that date.  Included in her 
job duties was the transferring of patients from wheelchairs to beds.  

2. On June 11, 2008 the Claimant was working a shift running from 6:00 a.m. to 
2:00 p.m.  At approximately noon, the Claimant noticed the onset of pain while transfer-
ring patients from wheelchairs to their beds.  By the end of her shift, the Claimant was 
experiencing incredible pain in her back.  After leaving work, she called her personal 
physician, Dr. Dillon, and was seen later that day.  She received a shot of Toradol.  The 
Claimant was not scheduled to work on June 12, 2008 or June 13, 2008.  Her next 
scheduled work day was June 14, 2008.  

3. Dr. Dillon’s note of June 11, 2008 confirms that he saw the Claimant for acute 
back pain.  In the discussion section of his note, Dr. Dillon noted that the Claimant 
works as a CNA, does a lot of heavy lifting, and that there was a possible specific inci-
dent with lifting a very large patient.  He also noted that this was the second time her 
back pain had been aggravated in the last year.

4. The Claimant placed a phone call to the Director of Nursing, Becky Nichols, be-
fore her next scheduled shift and told her that she was experiencing pain in her lower 
back and also told her what had happened on June 11, 2008.  The Claimant denies that 
she told Ms. Nichols that she had not suffered a work-related injury.  

5. Call Off from Scheduled Shift records from the respondent-employer show that 
the Claimant called on June 13, 2008 and indicated that she was having significant back 
pain.  The Call Off from Scheduled Shift record from June 14, 2008 showed that the 
Claimant had called off at approximately 6:15 p.m. indicating that she had a back injury.  

6. The Claimant’s back pain continued to get worse and she had associated leg 
pain with weakness and tingling.  She made a series of telephone calls to her employer 
notifying them of her back condition.  The employment records document that she 
spoke with two nurses.  On June 13, 2008 the Claimant notified LPN Jackie Perkins that 
she would not be coming to work on June 15, 2008 due to a “back injury.”  On June 13, 
2008 the Claimant notified Nurse Wood that she would not be in to work due to her 
“back hurting very much!!”  Employment records also reflect a third telephone conversa-
tion with Rebecca Nichols, Director of Nursing.  According to the statement dated June 
13, 2008 and confirmed by Ms. Nichols, the Claimant confirmed severe back pain but, 
according to Ms. Nichols’, she denied that this was work-related.  According to Ms. 
Nichols in that telephone conversation, the Claimant stated that she was not sure how 
she had hurt her back.  Ms. Nichols further indicated that she did not bother to review 
the statements from Ms. Perkins and Ms. Wood or talk to the witness that was later 
identified by the Claimant in the Incident Report that the Claimant completed three days 
later on June 16, 2008.  

7. On June 16, 2008 the Claimant came back to work to complete the paperwork.  
She completed the paperwork under the direction of Ms. Nichols.  In the report the 
Claimant stated that the injury occurred at work on June 11, 2008 at approximately noon 



while transferring patients from wheelchairs to bed including “extra heavy patients.”  Ac-
cording to Ms. Nichols, even at this point she did not believe the Claimant was claiming 
a work-related injury, only an injury.  

8. On June 16, 2008, the Claimant came to the facility and met with Ms. Nichols.  At 
that time, the Claimant filled out an Associate Incident Report form.  On the form, the 
Claimant indicated that on June 11, 2008 at approximately 12:00 a.m. she was transfer-
ring patients from their wheelchairs to their beds and that she injured her lower back.  
On this same day of June 16, 2008 an Employer’s First Report of Injury form was com-
pleted by Annie Maloney, administrator for respondent-employer, documenting that no-
tice was provided to the employer on that date that the employee had injured her low 
back due to transferring a patients from wheelchair to bed.  The following day a letter 
was sent to the Claimant from Annie Maloney confirming that the respondent-employer 
had received notice that she had received an injury as a result of a work-related inci-
dent.  

9. On June 16, 2008 Respondent-Employer referred the Claimant to the designated 
providers at CCOM.  She came under the care of Dr. Julian Venegas and P.A. Steve 
Quakenbush.  The medical records from CCOM commencing June 16, 2008 and con-
tinuing through December 29, 2008 document that in the opinions of the providers at 
CCOM, the Claimant sustained a lumbar region injury on June 11, 2008 while perform-
ing her duties at work.  The initial history given to Dr. Venegas on June 16, 2008 pro-
vides that the patient sustained injury while transferring patients from chairs to beds on 
June 11, 2008.  Dr. Venegas concluded that the objective findings were consistent with 
the stated history and a work-related mechanism of injury.  Dr. Venegas issued work re-
strictions to include maximum lifting of 5 pounds, no repetitive lifting, 5 pounds carrying 
and pushing, no crawling, kneeling, squatting or climbing.  

10. The Claimant was returned to work with restrictions and provided light duty.  
Subsequently, Dr. Venegas reduced her hours due to her condition to four hours per 
day.  Pain levels remained high.  On August 11, 2008 Dr. Venegas referred the Claimant 
to a pain specialist.  She was referred to Dr. Foltz and to Dr. Gertz.  Restrictions from 
the primary authorized treating physicians have continued through the present.  

11. The Claimant was referred for independent medical examinations with 
Dr. Michael Dallenbach and with Dr. John Aschberger.  The initial exam was by 
Dr. Aschberger at respondents’ request.  In his report, Dr. Aschberger acknowledges 
that the Claimant gave a history, which included having had previous treatment with 
Dr. Robert Dillon for back problems.  This was prior to the industrial injury.  After taking 
the history from the Claimant and reviewing the medical records he had, it was 
Dr. Aschberger’s opinion that the Claimant suffered from lumbosacral strain with find-
ings of lumbosacral dysfunction and restriction.  He felt that the radiculopathy was pos-
sibly related to a piriformis syndrome with muscular tightness resulting in a sciatic-type 
presentation.  He further went on to opine that the injuries were work-related secondary 
to the events of June 11, 2008.  He felt that Ms. Lehman was not at maximum medical 
improvement and made specific recommendations for care.  



12. Dr. Dallenbach performed his independent medical examination on December 4, 
2008.  Dr. Dallenbach also concluded that the Claimant’s lumbosacral condition was 
work-related.  Again, the Claimant freely discussed her prior history of having periodic 
treatment for back pain.  In his report, Dr. Dallenbach states on Page 4 that according to 
her history, 

“Toni states she has been having low back pain about the first part of June 
2008.  She is unable to describe any particular mechanism of injury other 
than noting, ‘my job is just very physical.’  Her back pain persisted on a 
very low level at that point in time she described as an achy feeling, ‘sort 
of like the kind you get after you have been working hard in which goes 
away the next day.’  Her pain was intermittent and not significant.  It did 
not lead to any functional limitations nor did she utilize any medication.  
She denied any radiation or radicular component to the pain.  However, 
June 11, 2008 she was transferring a patient from a wheelchair to a bed in 
such a way that while standing to the side of the patient bent at her knees 
and she was also bent slightly at her lumbar spine and twisted from left to 
right.  Though she did not experience a sudden increase in her pain over 
the course of the remainder of her shift, however, her pain increased such 
that by the end of her shift it was quite intense and she was experiencing 
numbness and tingling in her left lower extremity.”

This  history both immediately prior to June 11, 2008 as to what occurred on June 11, 
2008 is entirely consistent with the testimony from the Claimant.  Being aware of the 
immediate prior problems, Dr. Venegas still felt and rendered an opinion that the fact of 
prior back discomfort in the past did not affect his conclusion that she sustained a work-
related injury involving her back on June 11, 2008.  Therefore, the medical records  are 
overall consistent with a finding of compensability for this claim.

13. At hearing Dr. Aschberger changed his opinion.  Dr. Aschberger changed his 
opinion based upon two primary factors.  The first factor was testimony provided by the 
Claimant at hearing as paraphrased by respondents’ counsel.  However, during further 
cross-examination Dr. Aschberger was under the apparent assumption that the Claim-
ant testified that she had a gradual worsening during the two to three weeks leading up 
to June 11, 2008 whereas her actual testimony was that there was no gradual worsen-
ing, there was just some discomfort which was controlled by Tylenol during the two to 
three weeks leading up to the industrial injury.  

14. The second basis for the change in opinion from Dr. Aschberger was the appar-
ent receipt of additional prior medical records.  He referred to the prior medical records 
from Dr. Dillon.  He also referred to a post-injury physical therapy note dated July 20, 
2008.  The physical therapy note simply indicates that the Claimant has had chronic low 
back pain.  This is a fact acknowledged by all of the providers and the Claimant.  What 
appears to have been significant to Dr. Aschberger to cause him to do an about-face on 
his opinion were the prior medical records from Dr. Dillon.  



15. Dr. Aschberger acknowledged that the medical records during the 12 months 
prior to the industrial injury do not refer to a back problem other than in July of 2007.  Dr. 
Aschberger acknowledged that the medical records from Dr. Dillon generated in No-
vember of 2007 and January of 2008 indicate either no back problem or, that the back 
problem from July of 2007 had resolved.  Dr. Aschberger further conceded that the fact 
that the Claimant had been prescribed Vicodin during periods of time where she was 
not complaining of any back problems leads to the reasonable conclusion that the Vi-
codin was being offered for some other condition.  

16. The Claimant testified credibly that prior to June 11, 2008 her prior back condition 
did not prevent her from performing, on a day-to-day basis, her heavy physical require-
ments of being a CNA.  

17. The ALJ finds that the medical records and the opinions expressed therein from 
the treating physicians and Dr. Dallenbach to be more persuasive than the testimony 
provided by Dr. Aschberger.  

18. The credible evidence of record is consistent with an injury having occurred at 
work on June 11, 2008, and notice being provided by Claimant.  The ALJ finds the 
Claimant to be more credible than other witnesses.  The Claimant has proven it is more 
probably true than not that she sustained a work-related injury to her low back/sacral 
region on June 11, 2008 while performing her duties as a CNA for respondent-employer.

19. Claimant’s injury of June 11, 2008 arose out of and in the course of her employ-
ment with the respondent-employer and is compensable.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the Administrative Law Judge draws 
the following Conclusions of Law:

1. The purpose of the Workers’ Compensation Act of Colorado Sections 8-40-101, 
et seq., C.R.S. is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  Section 8-40-102(1), C.R.S.  The Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case must be 
interpreted neutrally, neither in favor of the rights of the Claimant nor in favor of the 
rights of respondents.  Section 8-43-201.  

2. When determining credibility, the fact-finder shall consider, among other things, 
the consistency or inconsistency of the witness’ testimony and actions; the reasonable-



ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, preju-
dice, or interest.  See Prudential Insurance Company v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ’s factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

3. The Claimant was required to prove by a preponderance of the evidence that the 
conditions for which she seeks medical treatment were proximately caused by an injury 
arising out of and in the course of the employment.  Section 8-41-301(1)(c), C.R.S.  The 
Claimant must prove a causal nexus between the claimed disability and the work-
related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  The question 
of whether the Claimant met the burden of proof to establish the requisite causal con-
nection is one of fact for determination by the ALJ.  City of Boulder v. Streeb, 716 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000).  

4. As determined in Finding of Fact 18, the Claimant proved it is more probably true 
than not that she sustained a compensable injury and that the medical care that she has 
received from the providers at CCOM, Dr. Foltz, Dr. Gertz, Dr. Finn, Pueblo Imaging, St. 
Thomas More Hospital, and TLC Rehabilitation are related, reasonable and necessary, 
and authorized.

5. Respondents are liable to provide medical treatment that is reasonable and nec-
essary to cure and relieve the effects of the industrial injury.  Section 8-42-101(1)(a), 
C.R.S.  The question of whether the Claimant proved treatment is reasonable and nec-
essary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002).  When considering whether proposed medical treatment is rea-
sonable and necessary, the ALJ may consider not only the relevant medical opinions, 
but also other circumstances including the Claimant’s objective desire for the treatment, 
the Claimant’s objective experience of pain, and the results of the Claimant’s previous 
medical treatment.  Grigsby v. Denny’s Restaurant, W.C. No. 4-010-016 (ICAO June 29, 
1995).  

6. To establish entitlement to temporary disability benefits, the Claimant must prove 
that the industrial injury has caused a disability and that she has suffered a wage loss 
which, to some degree, is the result of the industrial disability.  Section 8-42-103(1), 
C.R.S.; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  The term “disability” 
as used in Workers’ Compensation cases, connotes two elements.  The first element is 
“medical incapacity” evidenced by loss or restriction of bodily function.  See Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The second element is loss of wage 
earning capacity.  Barnes v. Anheuser-Bush Sales Co. of Colorado, W.C. No. 4-548-535 
(February 24, 2004).  The Claimant has proven that it is more likely than not that she 



has been disabled and that her disability is a direct result of her industrial injury.  The 
Claimant has been disabled, totally or partially, since the date of injury and is entitled to 
temporary disability benefits from that date through the present with respondents receiv-
ing credit for the partial wages she has earned since the date of injury.  The parties have 
agreed to meet in good faith to resolve the time periods for temporary partial and tem-
porary total disability.  

ORDER

 It is therefore ordered that:

1. The Claimant sustained a compensable work-related injury to her low back/sacral 
region on June 11, 2008, which arose out of and in the course of her employment with 
the Respondent-Employer and is therefore compensable.  

2. Respondents shall pay for the medical care provided by the providers at CCOM, 
Dr. Foltz, Dr. Gertz, Dr. Finn, Pueblo Imaging, St. Thomas More Hospital, and TLC Re-
habilitation.  Dr. Kenneth Finn is the primary authorized treating physician in substitution 
for Dr. Julian Venegas as of March 5, 2009.

3. The average weekly wage is $570.50 per week.  Respondents shall pay tempo-
rary disability benefits, whether they be temporary total or temporary partial, commenc-
ing June 11, 2008 and continuing.  The parties shall meet in good faith to determine the 
appropriate temporary disability amounts owed the Claimant.

4. Respondents shall pay statutory interest at the rate of eight percent (8%), per 
annum on all amounts due and not paid when due.

5. Any and all issues not determined herein are reserved for future determination.

DATE: April 30, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-578-946

ISSUES

Whether Claimant’s  case should be reopened based upon the failure of Dr. Dixon 
to provide an impairment rating for Claimant's thoracic spine pursuant to the principles 
of the AMA Guides to the Evaluation for Permanent Impairment, Third Edition Revised.

FINDINGS OF FACT

1. On or about April 10, 2002, Claimant injured her right upper back (thoracic spine) 
and the right lateral anterior chest wall after maintaining a static position while holding 
bottles of chemicals to create a hydrofluoric acid bath utilized in a manufacturing proc-
ess performed for the Respondent-Employer.
2. On April 11, 2002, Claimant was evaluated in the offices of Dr. Ronald Peveto 
who noted that Claimant had spent "a total of about forty minutes with her arms out-
stretched holding chemicals to replace the bath.  The chemicals were held under a 
chemical ventilation hood with her arms outstretched.  She is uncertain of the weight of 
the vials she was pulling (sic) into the bath but these vials weighed several pounds".
3. Claimant developed increasing discomfort in her right back area with pain and 
spasms radiating upward into her cervical neck intermittently following this activity.
4. At his initial visit, Dr. Peveto provided an assessment (diagnosis) of "thoracic 
back and chest wall strain"
5. Liability for the injury was admitted and the Claimant began regular treatment 
with Dr. Peveto.
6. Dr. Peveto evaluated the Claimant in the clinical setting on numerous occasions 
including, April 15, 2002, April 29, 2002, June 6, 2002, August 27, 2002, October 11, 
2002, December 3, 2002, January 9, 2003, February 13, 2003, February 27, 2003, April 
22, 2003, August 11, 2003 and September 12, 2003.
7. The listed diagnosis for Claimant under Dr. Peveto's record dated April 15, 2002 
was "thoracic, back and chest wall strain and right shoulder strain".  On his April 29, 
2002 visit, Dr. Peveto provided an assessment of "thoracic back and chest wall strain 
and right shoulder strain, improved".  On June 6, 2002, Dr. Peveto provided an assess-
ment of "thoracic back and chest wall strain, right shoulder strain now with some cervi-
cal neck discomfort".  Dr. Peveto's August 17, 2002 note provided a diagnosis of "right 
shoulder and upper back strain, improving".  The October 11, 2002 report authored by 
Dr. Peveto provides an assessment of "right shoulder and upper back strain, continuing 
to improve".  On December 3, 2002, Dr. Peveto provided an assessment of "status post 
thoracic back, chest wall, and right shoulder strains".
8. As of the October 11, 2002 date of visit, Dr. Peveto opined that the Claimant had 
reached maximum medical improvement and had been discharged from his care.
9. The December 3, 2002 note of Dr. Peveto is very lengthy and outlines the Claim-
ant's ongoing symptoms with regard to her upper back, and right shoulder.  Dr. Peveto 
recommended that Claimant "have some chiropractic treatment".  On this date of visit, 



Dr. Peveto noted that the Claimant's right shoulder had never been completely imaged.  
Therefore, Dr. Peveto recommended an MRI of Claimant's right shoulder to further 
evaluate her continued complaint of right shoulder pain.  On this visit, Dr. Peveto re-
scinded maximum medical improvement.
10. Beginning with the January 9, 2003 note, the assessment (diagnosis) offered by 
Dr. Peveto changed to "continued right shoulder discomfort with evidence of supraspi-
natus tendonitis".  
11. Following her January 9, 2003 visit, Claimant continued to treat with Dr. Peveto 
with the focus of treatment on her right shoulder discomfort and supraspinatus tendoni-
tis.  During this time frame, Claimant continued to experience upper back symptoms 
and it is noted in Dr. Peveto's February 27, 2003 note that Claimant continues to see 
"Dr. Leahy or one of his associates" who had recommended an additional four visits to 
address Claimant's ongoing pain symptoms.
12. On April 22, 2003, Dr. Peveto discharged the Claimant from additional care.  
However, on August 11, 2003, Claimant returned to Dr. Peveto with complaints of per-
sistent symptoms.  Dr. Peveto noted on August 11, 2003 note that Claimant "continued 
to complain of some discomfort in her right shoulder and cervical neck but very little dis-
comfort in her chest by August 1, 2002".  Furthermore, Dr. Peveto noted that Ms. Tucker 
"indicated that on 10/11/02, she was still having some right shoulder and upper back 
discomfort off and on".  In his August 11, 2003 note, Dr. Peveto noted that the "patient 
returned on 12/3/02 indicating that she had increased discomfort in her right shoulder".  
The medical records submitted at hearing document a change in focus of Claimant's 
treatment to her right shoulder at approximately this time. 
13. Claimant testified that she remains symptomatic with regard to her upper back, 
shoulder and neck areas. 
14. Claimant has never had the benefit of an MRI to her thoracic spine.  However, 
Claimant has undergone thoracic x-rays, which were performed on October 21, 2004.   
The x-rays demonstrated mild mid thoracic osteoarthritis.  The indications for completing 
the x-rays on October 21, 2004 were Claimant's ongoing complaints and "history of 
neck and back pain."
15. Dr. Mary Dixon assumed Claimant’s care.  On October 25, 2004, Claimant was 
provided an impairment rating by Dr. Dixon for her right shoulder.  Dr. Dixon provided 
Claimant an impairment rating of 4% upper extremity for range of motion deficits.  Dr. 
Dixon did not address any impairment for Claimant's thoracic spine despite the x-ray 
report demonstrating degenerative changes dated October 21, 2004.
16. On November 18, 2004, Respondents filed an Amended Final Admission of Li-
ability admitting to the 4% impairment rating rendered by Dr. Dixon.
17. Claimant had relocated to Cleburne, Texas by the time the Amended Final Ad-
mission of Liability was filed.  Claimant continued to receive treatment for her thoracic 
spine following her relocation to Cleburne, Texas.
18. Claimant did not object to Respondents' Final Admission of Liability and the claim 
was administratively closed due to lack of an objection.
19. Claimant has been evaluated by Dr. Timothy Hall who has opined that Claimant 
is in need of ongoing treatment for her residual symptomology caused by her industrial 
injury.  Furthermore, Dr. Hall opined that Dr. Dixon's failure to provide Claimant with an 
impairment rating for her thoracic spine constituted a mistake as the AMA Guide to the 



Evaluation of Permanent Impairment, 3rd Edition Revised were not followed in this case 
by Dr. Dixon.
20. Dr. Dixon opined that Claimant did not suffer an injury to her thoracic spine and 
therefore was not entitled to an impairment rating under the AMA Guidelines to the 
Evaluation of Permanent Impairment, Third Edition Revised for the same.  The ALJ finds 
Dr. Dixon’s opinion to be the more credible opinion and carries greater weight.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  Claimant shoulders the burden of proving entitlement 
to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of claimant nor in favor of the rights of re-
spondents.  Section 8-43-201.   
2. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).
3. Claimant seeks to re-open her case on the grounds of “error or mistake,” arguing 
that the treating physician’s determination of maximum medical improvement was an 
“error or mistake” to the extent that no MRI of the thoracic spine was accomplished 
along with additional treatment as necessary and no impairment rating was provided for 
Claimant’s thoracic spine.

4. Section 8-43-203(2)(b)(II), C.R.S., provides that a claim will be automatically 
closed “as to the issues admitted in the final admission if the claimant does not, within 
thirty days after the date of the final admission, contest the admission in writing and re-
quest a hearing on any disputed issues that are ripe for hearing.”  The term “issues ad-
mitted” refers to issues on which the employer has affirmatively taken a position, either 
by agreeing to pay benefits or by denying liability.  Berg v. Industrial Claim Appeals Of-
fice, 128 P.3d 270 (Colo. App. 2005).  Section 8-43-203(2)(d), C.R.S., provides that 
once a case is closed under subsection (2) “the issues closed may only be reopened 
pursuant to section 8-43-303.”  An issue is “ripe” for adjudication when it is real, imme-



diate and fit for adjudication.  Olivas-Soto v. Industrtial Claim Appeals Office, __P.3d__ 
(Colo. App. No. 05CA2509, August 24, 2006).  The courts and the Industrial Claim Ap-
peals Office have treated these provisions as jurisdictional.  Town of Ignacio v. Industrial 
Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002); Dalco Industries, Inc. v. Garcia, 
867 P.2d 156 (Colo. App. 1993); Lam v. Royal Crest Dairy, W.C. No. 4-506-429 (I.C.A.O. 
November 4, 2005).
5. In this case, Claimant should have asked for a DIME if she took issue with the 
diagnostics and treatment provided. She is now seeking to circumvent the  finality of the 
case closure process by relying on a theory of mistake or error.  However, Claimant was 
in possession of the information she now relies upon at the time of being placed at MMI.  
Any disagreement based upon those facts requires the Claimant to request a DIME to 
dispute the treating physician’s conclusions.

6. Claimant has failed to provide any other evidence of “error or mistake” to justify 
the re-opening of her case other than the “error or mistake” of the authorized treating 
physician.
 

ORDER

 It is therefore ordered that:

Claimant’s Petition to Re-open her case is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATE: April 30, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-704-954

ISSUE

 The issue for determination is  the average weekly wage (AWW) for the period of 
disability commencing on November 4, 2008.

FINDINGS OF FACT

1. Claimant suffered an admitted industrial injury on November 6, 2006.  At a prior 
hearing in this matter on February 18, 2008, the parties stipulated that Claimant’s AWW 
based upon the wages at Employer was $323.50.  At the prior hearing, temporary total 



disability benefits were sought for the period from November 14, 2006, through April 23, 
2007.  
2. Claimant did not work from November 14, 2006, until April 23, 2007. On April 23, 
2007, Claimant was released to regular duty.  Claimant sought and obtained employ-
ment with a subsequent employer.  Claimant earned, on average, more wages at the 
subsequent employer than she did with Employer.
3. On November 4, 2008, Claimant underwent surgery on her right shoulder.  In-
surer admitted liability for temporary total disability benefits commencing on that date.  
This is the first payment of temporary disability benefits on this claim.  
4. Claimant began employment with the subsequent employer on May 14, 2007. 
After May 14, 2007, Claimant did not work at the subsequent employer for: (1) a three 
week period in January 2008 when Claimant was off-work to care for her child who had 
Chicken Pox; and (2) from June 11, 2008, through August 19, 2008, when Claimant was 
off-work for a foot surgery that is not related to this claim.  These events represent an 
abnormal departure from work, and are not expected to reoccur. 
5. Claimant’s AWW for the period commencing on November 4, 2008, is fairly com-
puted by calculation of average pay at the subsequent employer for the time she actu-
ally was working. 
6. From May 14, 2007, to November 4, 2008, Claimant worked for the subsequent 
employer for 450 days.  She earned $26,252.73, an average of $58.34 per day.  Her 
average wage per week that she worked was $408.38. 

CORRECTED CONCLUSIONS OF LAW

1. Respondents argue that Claimant is bound by the stipulation she reached as to 
the AWW at the February 2008 Hearing by operation of res judicata or issue preclusion.
2. The issue at that hearing is different than the issue to be determined at this hear-
ing.  At the February 13, 2008, hearing, the period of temporary disability benefits 
sought was November 2006 through April 2007, before this period of disability had be-
gan in November 2007. Claimant was released to regular duty in April 2007 and she has 
not claimed any disability after that release until November 2008.
3. The AWW that should be used for determining temporary disability benefits from 
November 4, 2008, ongoing was not litigated at the prior hearing.  
4. An injured worker’s AWW is to be based on his or her earnings at the time of in-
jury. Section 8-42-102(2), C.R.S., However, the discretionary exception in Section 8-42-
102(3), C.R.S. (2008), provides that the ALJ, in each particular case, may compute the 
average weekly wage in such a manner and by such method as will, in the opinion of 
the ALJ, fairly determine the employee's AWW. Avalanche Industries, Inc. v. Clark, 198 
P.3d 589 (Colo. 2008),  
5. The ALJ may determine a claimant's TTD rate based upon earnings the claimant 
received on a date other than the date of injury.  Pizza Hut v. Industrial Claim Appeals 
Office, 18 P.3d 867 (Colo.App. 2001); Campbell v. IBM Corp., 867 P.2d 77 (Colo.App. 
1993).  Where an injured worker’s earnings change, the AWW may be calculated based 
upon earnings during prior to a period of disability. Avalanche Industries, Inc. v. Clark, 
supra; Campbell v. IBM Corp., supra.  
6. Here, Claimant was released to return to work and located employment with a 
subsequent employer.  She earned more with the subsequent employer.  She became 



temporarily and totally disabled again when she had surgery on November 4, 2008.  Her 
average weekly wage fairly calculated based upon her earnings at that subsequent em-
ployer before this latest period of disability. 
7. Claimant’s AWW for her period of temporary disability commencing November 4, 
2008, is fairly calculated to be $408.38.  Insurer shall pay temporary disability benefits 
commencing November 4, 2007, based on an average weekly wage of $408.38. 

CORRECTED ORDER

It is therefore ordered that Claimant’s AWW for her period of temporary disability 
commencing November 4, 2008, is  $408.38. Insurer shall pay temporary disability bene-
fits commencing November 4, 2008, based on an average weekly wage of $408.38. The 
insurer shall pay interest to Claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due. 

All matters not determined herein are reserved for future determination.

DATED:  May 1, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-659-115

ISSUES

¬ Did claimant overcome by clear and convincing evidence the determination of Dr. 
Homer that her cervical pain and dysfunction are unrelated to her work-related injury?
¬ Did claimant prove by a preponderance of the evidence that her functional im-
pairment represents a loss that is not listed on the schedule of disabilities under §8-42-
107(2)?
¬ Did claimant prove by a preponderance of the evidence that she is unable to 
earn any wages such that she is permanently and totally disabled?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer operates a chain of grocery supermarkets, where claimant worked as a 
checker.  Claimant's date of birth is July 14, 1950; her age at the time of hearing was 58 
years.  Claimant’s dominant hand is her left.  Claimant smokes cigarettes.  Claimant has 
been diagnosed with osteoporosis.



2. Claimant experienced a gradual onset of right shoulder pain, which she associ-
ated with her cashiering duties.  Employer admitted liability for claimant’s occupational 
disease type injury, assigning September 1, 2004, as the date of injury.  Hope 
Barkhurst, M.D., treated claimant between September of 2002 and August of 2004.  Cy-
ril Bohachevsky, M.D., treated claimant from January of 2005 through September of 
2007.  
3. Dr. Barkhurst referred claimant for an evaluation by Orthopedic Surgeon Doug 
Bagge, M.D., on October 13, 2004.  Dr. Bagge obtained the following history from 
claimant:

[Claimant] states that over the past 6 weeks she has had a fair amount of 
pain in her neck.  She woke up one morning and her husband tried to 
jostle her out of bed, as she had overslept, and she had a significant 
amount of pain.  The shoulder pain was present before that.

(Emphasis  added).  This history undermines claimant’s allegation that her cashiering 
duties at employer caused her chronic neck pain.  Dr. Bagge also noted that claimant 
had preexisting thoracic scoliosis, causing her to tilt her head to the side to compensate 
for the thoracic curve.

4. Over the following year, Dr. Bagge provided claimant conservative treatment, in-
cluding physical therapy and injections into the subacromial space of her right shoulder.  
On January 12, 2006, Dr. Bagge performed right shoulder surgery to decompress of the 
subacromial space.  In the operative report, Dr. Bagge wrote:

This  55-year-old female has had persistent neck and shoulder pain.  She 
has seen spine surgeon who felt that this was not related to her neck 
and was all shoulder pain.

(Emphasis  added).  The operative report further reflects that, while claimant had degen-
erative changes in her shoulder compromising the subacromial space, she had no evi-
dence of any tearing of the rotator cuff.  Claimant’s work-related injury did not result in a 
rotator cuff injury.  

5. Following shoulder surgery, claimant continued to complain of neck symptoms.  
Claimant underwent a magnetic resonance imaging (MRI) of her cervical spine on April 
11, 2006, which revealed arthritic changes.  
6. Dr. Bohachevsky referred claimant for a psychological evaluation by Ed Cot-
gageorge, Ph.D., on August 30, 2006.  Dr. Cotgageorge assessed claimant’s psycho-
logical functioning and coping skills to determine whether she would benefit from behav-
ioral pain management.  Dr. Cotgageorge observed claimant displaying pain behaviors 
throughout the evaluation, including muscle bracing, guarding, and sighing.  Dr. Cot-
gageorge noted that claimant tends to see herself as having significant problems with 
functioning.  Dr. Cotgageorge reported:

[Claimant] also has fear based beliefs  that activity can create further harm.  
She is  beginning to limit her activities  from fear of additional harm and 
avoidance of pain.

****



Her Pain Tolerance Index score indicates  she has little pain tolerance 
and even minor discomfort is likely interpreted as significant pain.

(Emphasis  added).  Dr. Cotgageorge diagnosed pain disorder and adjustment disorder 
with anxiety.  Dr. Cotgageorge recommended 8 to 12 sessions of pain management 
psychotherapy.  Crediting Dr. Cotgageorge’s psychological assessment, the Judge finds 
unreliable claimant’s representations of her pain and ability to function. 

7. Dr. Bohachevsky placed claimant at maximum medical improvement (MMI) on 
September 11, 2007.  On September 24, 2007, Dr. Bohachevsky rated claimant’s per-
manent medical impairment.  Dr. Bohachevsky reported:  

I have seen [claimant] over the past 2-1/2 years for right-sided neck pain, 
as well as shoulder pain.  She originally hurt herself in August 2004, doing 
work as a grocery checker.  She developed pain in her neck, as well as in 
her left (sic) shoulder.

Dr. Bohachevsky rated claimant’s  right shoulder impairment at 13% of the right upper 
extremity, which he converted to 8% of the whole person.  Dr. Bohachevsky determined 
that claimant had additional impairment of her cervical spine, which he rated at 16% of 
the whole person, based upon combination of a 4% value for specific impairment with a 
12% value for range of motion deficits.  Dr. Bohachevsky combined the 8% and 16% 
whole person ratings into an overall rating of 23% of the whole person.

8. Dr. Bohachevsky also referred claimant for a functional capacity evaluation 
(FCE), which she underwent on September 20, 2007.  While the FCE qualified claimant 
to perform activity within the light physical demand classification, the Validity Profile in-
dicated invalid results in 2 of 2 categories tested.  The Validity Profile section provides 
the following explanation:

Validity criteria are built into the entire test to determine whether or not the 
patient is exerting good effort.  This information is utilized to determine 
whether or not the measured results of the test indicate an expected per-
formance.  If the rating is invalid in over half the criteria, the results 
would indicate a submaximal or inconsistent effort.

(Emphasis added).  

9. In light of the Validity Profile, the Judge finds the FCE an unreliable predictor of 
claimant’s ability to perform physical activity.  In addition, the FCE shows restrictions 
that are unrelated to claimant’s injury, such as, limited ability to bend at the waist, or 
limitations on sitting or standing.  At hearing, claimant displayed fluid range of motion 
when turning her head from side to side, except that she tended to stiffen her neck 
when this was pointed out.  When weighing the Validity Profile, Dr. Cotgageorge’s psy-
chological assessment, and claimant’s appearance at hearing, the Judge finds claimant 
failed to show it more probably true that she reliably represents either her pain or her 
true physical capacities.    
10. In his September 24, 2007, report, Dr. Bohachevsky imposed only restrictions of 
lifting 13 pounds occasionally, 6 pounds frequently, and 3 pounds constantly.  The 



Judge finds these restrictions apply only to claimant’s use of her right, non-dominant, 
upper extremity.  As found, the other restrictions from the claimant’s FCE are unreliable.
11. Employer filed a Final Admission of Liability (FAL) on October 5, 2007, admitting 
liability for permanent partial disability (PPD) benefits in the aggregate amount of 
$22,727.56, based upon Dr. Bohachevsky’s rating of 23% of the whole person.  
12. Claimant requested an independent medical examination (DIME) through the Di-
vision of Workers' Compensation.  The division appointed David B. Homer, M.D., the 
DIME physician.  Dr. Homer examined claimant on January 14, 2008, and agreed with 
Dr. Bohachevsky’s determination that she reached MMI on September 11, 2007.  Dr. 
Homer determined that claimant sustained a repetitive motion type injury to her right 
shoulder from the activity of checking and lifting items out of the carts. 
13. Dr. Homer however determined that claimant’s neck complaints are unrelated to 
her work activities at employer; he wrote:

What is of most importance in this particular case is  that I do not believe 
that her neck and C-spine complaint are work related whatsoever.  Al-
though [claimant] has persistent complaints of neck pain, nothing in her 
workup and evaluation reveals any objective pathology.

****

Also, we must try to relate the initial injury to any subsequent pathology.  
Certainly, the repetitive motions she used as a checker was the cause of 
her shoulder pathology.  However, I find it hard to envision that such 
repetitive motions could conceivably cause any significant injury to 
the C-spine.  Therefore, my opinion is that [claimant’s] whole im-
pairment in totality be limited to her shoulder.

(Emphasis  added).  Dr. Homer testified that the pathology from claimant’s injury is lo-
cated solely in her right shoulder, and not in her neck; he stated:

[I]n my medical opinion, I don’t think that there was a repetitive mecha-
nism or trauma that caused her neck pain.  She definitely has arthritis in 
her neck, but I don’t think you can pin that on the repetitive upper ex-
tremity motion.

(Emphasis added).

14. Dr. Homer thus rated claimant’s permanent impairment, based upon right shoul-
der impairment, at 20% of the right upper extremity, which he converted to 12% of the 
whole person.  Dr. Homer’s determination of causation and whole person impairment 
rating is presumptively correct unless overcome by clear and convincing evidence.
15. On January 31, 2008, employer filed another FAL, admitting liability for PPD 
benefits in the aggregate amount of $3,885.02, based upon Dr. Homer’s rating of 20% 
of the right upper extremity.  This FAL reflects that employer has paid some $16,333.05 
in medical benefits and some $37,272.44 in temporary total disability benefits over 
some 87 weeks.



16. Claimant failed to show it highly probable Dr. Homer erred in determining that her 
cashiering activity at employer did not cause any injury or pathology in her cervical 
spine.  The pathology in claimant’s neck essentially represents arthritic changes.  Al-
though Dr. Bohachevsky included a rating for cervical spine impairment in his overall 
rating of claimant’s impairment, he failed to persuasively explain the basis for determin-
ing that claimant’s cervical pathology was causally related to her cashiering duties at 
employer.  By contrast, Dr. Homer fully explained the basis for his opinion that claim-
ant’s cervical spine pathology and impairment are unrelated to her activities at em-
ployer.  In arriving at his opinion, Dr. Homer weighed the information contained in claim-
ant’s medical records.  As found, the history of neck pain claimant reported to Dr. Bagge 
in October of 2004 undermines her allegation that her cashiering duties at employer 
caused her chronic neck pain. That history instead supports the medical opinion of Dr. 
Homer.  The difference of opinion between Dr. Bohachevsky and Dr. Homer fails to 
show it highly probable that Dr. Homer’s opinion is incorrect.
17. Claimant showed it more probably true than not that the situs of the functional 
impairment from her right shoulder injury involves a loss not enumerated on the sched-
ule of impairments under §8-42-107(2).  The schedule of specific injuries includes, in 
§8-42-107(2)(a), the loss of the arm at the shoulder; however, impairment of the shoul-
der is not listed in the schedule of disabilities. The situs of claimant’s surgery involved 
acromioplasty -- shaving the bony structure above the glenohumeral joint, i.e., above 
the arm measured at the shoulder.  The situs of claimant’s injury thus involved pathol-
ogy above the arm measured at the shoulder.  Crediting the testimony of Dr. Homer, 
claimant’s shoulder injury causes referred pain in the upper back, scalene, and trepe-
zius musculature, which are above the arm measured at the shoulder.  This testimony is 
amply supported by claimant’s testimony that she suffers from neck and upper back 
pain.  Pain in those regions causes functional impairment.  Thus, the situs of the func-
tional impairment or loss from claimant’s injury involves areas of claimant’s body above 
the arm measured at the shoulder.  Claimant’s loss involves areas not enumerated on 
the schedule of disabilities.
18. At claimant’s request, David W. Zierk, PsyD, QRC, performed a vocational as-
sessment of her residual capacity to earn wages in the same or other employment.  Dr. 
Zierk opined:

[T]he combination of … medical and non-medical factors combine to yield 
an insufficient work performance profile that directly precludes [claimant’s] 
capacity to resume competitive employment.  [I]t is concluded [claimant] 
remains incapable of becoming employed and earning wages in her 
local labor market as a direct result of her September 01, 2004 industrial 
injury.

(Emphasis  added).  Although Cortez, Colorado, is claimant’s local labor market, there 
was no persuasive evidence showing that claimant’s  commutable labor market should 
not include Durango, Colorado, which is only a 45 to 50 minute drive from Cortez.  The 
Judge finds claimant’s  commutable labor market includes the Cortez and Durango ar-
eas. 



19. At employer’s request, Torrey Kay Beil, CDMS, QRC, performed a vocational as-
sessment of claimant’s residual capacity to earn wages in the same or other employ-
ment.  Crediting Ms. Beil’s report, claimant has past work experience as a checker/
cashier, bookkeeper, courtesy clerk, salad bar preparer, and gas station checker.  Like 
Dr. Zierk, Ms. Beil determined that claimant could not return to work as a grocery 
checker because of the physical demands of lifting items such as cat litter, dog food, 
and cases of soda.  Ms. Beil nonetheless determined that claimant’s residual physical 
capacity allows her to work in positions of cashier, courtesy booth cashier, bookkeeping 
(with training to update her skills), and motel/hotel desk clerk. 
20. Crediting the medical opinion of Dr. Homer, claimant’s injury involves only her 
right shoulder.  Claimant acknowledged that she retains normal functioning of her left 
upper extremity, which is her dominant extremity.  Claimant has not worked for anyone 
since January of 2006.  Claimant receives monthly disability insurance benefits in the 
amount of $1089.00 from the Social Security Administration.  Claimant is not a high 
school graduate, but she obtained her GED.  Claimant acknowledged that, while she 
learned home exercises during physical therapy, she does not perform any of the exer-
cises. 
21. Although claimant testified she can only stand 35 to 40 minutes and can only sit 
30 to 40 minutes at a time, there was no persuasive medical evidence showing these 
subjective restrictions are either reasonable or related to claimant’s right shoulder injury.  
While claimant stated she limits her driving, there was no persuasive medical evidence 
otherwise showing this subjective restriction is either reasonable or related to claimant’s  
right shoulder injury.  As found above, claimant unreliably represents her level of pain 
and physical ability to function.  In light of this, there is no reasonably reliable physical 
activity restriction, other than Dr. Bohachevsky’s right upper extremity lifting restrictions 
of 13 pounds occasionally, 6 pounds frequently, and 3 pounds constantly.    
22. Claimant applied for a number of jobs identified by Ms. Beil in her labor market 
analysis.  Claimant attached copies of the FCE to job applications she submitted to 
Holiday Inn, Budget Host Inn, Best Western, and other potential employers.  In light of 
the Judge’s finding that the FCE is unreliable, claimant likely misrepresented her resid-
ual physical abilities by attaching the FCE to her job applications.  The results of claim-
ant’s job search are unpersuasive.
23. Dr. Zierk relies on claimant’s cervical complaints, fatigue, and use of Lortab 
medication as primary factors supporting his opinion that claimant is unable to earn any 
wages. Dr. Zierk’s opinion is unpersuasive for the following reasons: There is no per-
suasive evidence in the medical records showing that claimant suffers from fatigue. 
Claimant’s cervical functionality is unrelated to her work injury. Dr. Zierk considered 
work restrictions allegedly related to claimant’s lumbar spine function, restrictions which 
are unsupported by credible medical evidence, and which are unrelated to claimant’s 
work injury. Dr. Zierk performed no transferable skills analysis or labor market studies. 
Dr. Zierk was mistaken in stating claimant medicates her pain with Lortab. While Dr. 
Zierk characterizes claimant’s right upper extremity injury as catastrophic, the Judge 
found claimant’s right shoulder surgery was necessary to address degenerative 
changes, and not to address a torn rotator cuff.  In addition, claimant’s right shoulder 
injury involves her non-dominant extremity.



24. Claimant failed to show it more probably true than not that she is unable to earn 
wages in other employment.  As found, claimant’s right shoulder injury resulted in right 
upper extremity lifting restrictions of 13 pounds occasionally, 6 pounds frequently, and 3 
pounds constantly.  The Judge found no other persuasive restrictions either related to 
claimant’s right upper extremity injury or related to another medical condition.  There is 
no persuasive evidence showing claimant physically incapable of performing the posi-
tions identified by Ms. Beil as available within claimant’s commutable labor market.     

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

A. Overcoming Dr. Homer’s opinion:

Claimant argues she has overcome by clear and convincing evidence the deter-
mination of Dr. Homer that her cervical pathology, pain, and dysfunction are unrelated to 
her work-related injury.  The Judge disagrees.

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is  highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME physi-
cian is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 



1995).  A fact or proposition has been proved by clear and convincing evidence if, con-
sidering all the evidence, the trier-of-fact finds it to be highly probable and free from se-
rious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere dif-
ference of opinion between physicians fails to constitute error.  See, Gonzales v. Brown-
ing Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).

The enhanced burden of proof reflects an underlying assumption that the physi-
cian selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is  required to identify and evaluate all losses and re-
strictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and restric-
tions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial Claim 
Appeals Office, supra.

 Here, the Judge found claimant failed to show it highly probable that Dr. Homer 
was incorrect in determining that claimant’s repetitive motion activity at employer failed 
to cause any injury or pathology in claimant’s cervical spine.  Claimant thus failed to 
overcome Dr. Homer’s determination by clear and convincing evidence.

As found, Dr. Bohachevsky included a rating for cervical spine impairment in his 
overall rating of claimant’s impairment, but he failed to persuasively explain the basis  for 
determining that claimant’s cervical pathology was causally related to her cashiering du-
ties at employer.  By contrast, Dr. Homer fully explained the basis for his opinion that 
claimant’s cervical spine pathology and impairment are unrelated to her injury at em-
ployer.  In arriving at his opinion, Dr. Homer weighed the information contained in claim-
ant’s medical records.  Indeed, the history of neck pain claimant reported to Dr. Bagge 
in October of 2004 undermines her allegation that her cashiering duties at employer 
caused her chronic neck pain. That history instead supports the medical opinion of Dr. 
Homer.  The difference of opinion between Dr. Bohachevsky and Dr. Homer fails to 
show it highly probable that Dr. Homer’s opinion is incorrect.

The Judge concludes claimant’s request for PPD benefits  based upon impair-
ment of her cervical spine should be denied and dismissed.

B. Situs of the Functional Impairment:

Claimant argues she has proven by a preponderance of the evidence that her 
PPD benefits  should be based upon impairment of the whole person because her func-
tional impairment represents a loss that is not one enumerated on the schedule of dis-
abilities under §8-42-107(2).  The Judge agrees.

The term "injury" refers  to the part of the body that has sustained the ultimate 
loss.  Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In the context of 
§8-42-107(1), the term "injury" refers  to the part or parts of the body that have been 
functionally impaired or disabled as a result of the injury.  Maree v. Jefferson County 
Sheriff's Department, W.C. No. 4-260-536 (ICAO August 6, 1998), citing Strauch v. PSL 



Swedish Healthcare, 917 P.2d 366 (Colo. App. 1996).  Section 8-42-107(1)(a), C.R.S. 
(2003), limits medical impairment benefits  to those provided in subsection (2) where the 
claimant's injury is one enumerated on the schedule.  The schedule of specific injuries 
includes, in §8-42-107(2)(a), the loss of the arm at the shoulder; however, impairment of 
the shoulder is  not listed in the schedule of disabilities.  Maree v. Jefferson County 
Sheriff's Department, supra.  Although §8-42-107(2)(a) does not describe a shoulder 
injury, our courts have construed that the dispositive issue is whether the claimant sus-
tained a functional impairment to the portion of the body that is listed on the schedule of 
disabilities.  See Strauch v. PSL Swedish Healthcare, supra.  Thus, the ALJ is con-
strained to determine the situs of the functional impairment, not the situs of the initial 
harm, in deciding whether the loss  is one listed on the schedule of disabilities.  Id.  Pain 
and discomfort which limit the claimant's use of a portion of his body may be considered 
functional impairment. Beck v. Mile Hi Express, Inc., W.C. No. 4-283-483 (ICAO Febru-
ary 11, 1997).  Section 8-42-107(1)(b), supra, provides  that, where claimant sustains an 
injury not enumerated on the schedule, his permanent medical impairment shall be 
compensated based upon the whole person.

The Judge found claimant showed it more probably true than not that the situs of 
the functional impairment from her right shoulder injury involves a loss not enumerated 
on the schedule of impairments under §8-42-107(2).  Claimant thus proved by a pre-
ponderance of the evidence that her PPD benefits should be based upon impairment of 
the whole person.  

As found, the schedule of specific injuries includes, at §8-42-107(2)(a), the loss 
of the arm at the shoulder; however, impairment of the shoulder is  not listed in the 
schedule of disabilities.  The Judge notes that the situs of claimant’s  surgery involved 
acromioplasty -- shaving the bony structure above the glenohumeral joint, i.e., above 
the arm measured at the shoulder.  The situs of claimant’s injury thus involved pathol-
ogy above the arm measured at the shoulder.  Crediting the testimony of Dr. Homer, 
claimant’s shoulder injury causes referred pain in the upper back, scalene, and trepe-
zius musculature, which are areas on claimant’s trunk, above the arm measured at the 
shoulder.  Dr. Homer’s testimony is  amply supported by claimant’s testimony that she 
suffers from neck and upper back pain.  Pain in those regions causes functional im-
pairment.  Thus, the situs of the functional impairment or loss from claimant’s  injury in-
volves areas of claimant’s body above the arm measured at the shoulder.  Claimant’s 
loss involves areas not enumerated on the schedule of disabilities.  

The Judge concludes employer should pay claimant PPD benefits  based upon 
Dr. Homer’s rating of 12% of the whole person.

C. Permanent Total Disability Benefits:

 Claimant argues she has proven by a preponderance of the evidence that she is 
unable to earn any wages such that she is permanently and totally disabled.  The Judge 
disagrees. 



 To prove her claim that she is  permanently and totally disabled, claimant shoul-
ders the burden of proving by a preponderance of the evidence that she is unable to 
earn any wages in the same or other employment.  Sections 8-40-201(16.5)(a) and 8-
43-201, supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  The term "any 
wages" means more than zero wages.  See Lobb  v. Industrial Claim Appeals Office, 948 
P.2d 115 (Colo. App. 1997); McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 
(Colo. App. 1995).  In weighing whether claimant is able to earn any wages, the ALJ 
may consider various human factors, including claimant's physical condition, mental 
ability, age, employment history, education, and availability of work that the claimant 
could perform.  Weld County School Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  
The critical test is whether employment exists that is reasonably available to claimant 
under his  or her particular circumstances.  Weld County School Dist. Re-12 v. Bymer, 
supra. 

 The Judge found that claimant failed to show it more probably true than not that 
she is unable to earn wages in other employment.  Claimant thus  failed to prove by a 
preponderance of the evidence that she is permanently and totally disabled.    

 As found, claimant’s right shoulder injury resulted in right upper extremity lifting 
restrictions of 13 pounds occasionally, 6 pounds frequently, and 3 pounds constantly.  
The Judge found no other persuasive restrictions either related to claimant’s  right upper 
extremity injury or related to another medical condition.  There is no persuasive evi-
dence showing claimant physically incapable of performing the positions identified by 
Ms. Beil as available to claimant within her commutable labor market.

 The Judge concludes claimant’s claim for permanent total disability benefits 
should be denied and dismissed.     

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s request for PPD benefits based upon impairment of her cervi-
cal spine is denied and dismissed.

2. Employer shall pay claimant PPD benefits based upon Dr. Homer’s rating 
of 12% of the whole person.

3. Claimant’s claim for permanent total disability benefits  is  denied and dis-
missed.

4. Employer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

 5. Issues not expressly decided herein are reserved to the parties for future 
determination.



DATED:  _May 1, 2009_

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-736-727

ISSUES

 1. The issues for determination are compensability, medical benefits, aver-
age weekly wage (“AWW”), temporary total disability (“TTD”), temporary partial disability 
benefits (“TPD”) and permanent partial disability benefits (“PPD”).  

 2. The parties stipulated prior to the hearing that if the claim is found com-
pensable, the average weekly wage would be $447.71.  

3. The parties  further stipulated that Claimant’s alleged periods of temporary 
disability benefits include temporary partial disability from October 5, 2007 through No-
vember 27, 2007, temporary total disability from November 28, 2007 through January 
21, 2008, temporary partial disability benefits from January 22, 2008 though January 31, 
2008, and temporary total disability benefits from February 1, 2008 through July 2, 
2008.  All temporary disability benefits are subject to any statutory offset for employer 
for unemployment benefits received by Claimant.  

4. The parties stipulated that Claimant would be at MMI as of July 3, 2008 
with a permanent impairment rating of 5% of the upper extremity.  If the claim is com-
pensable, and  Claimant is successful in converting the impairment rating to a whole 
person award, the 5% upper extremity impairment rating converts  to a 3% whole person 
award.

5. The parties stipulated that the issues of MMI and PPD are ripe for deter-
mination as Claimant has stipulated that she will not be entitled to a Division Inde-
pendent Medical Examination by proceeding to hearing on these issues.

6. Lastly, the parties  stipulated that Insurer 1 provided coverage for employer 
from January 30, 2006 through December 31, 2006 and Insurer 2 provided coverage 
from January 1, 2007 thought the end of Claimant’s employment on January 31, 2008.

FINDINGS OF FACT

 1. Claimant was employed on the assembly line for employer beginning in 
November, 2005.  Claimant’s job duties including cutting webbing and assembly sewing.  
Claimant would need to reach above her head and pull boxes containing the webbing 
off a shelf to obtain the webbing.  Claimant would pull straps  and, occasionally, the 



straps would get stuck.  Claimant testified that she experienced pain with both of these 
activities.  Claimant alleges an injury to her right shoulder with a date of onset of No-
vember 28, 2006 as a result of repetitive activities at work.

 2. Claimant first sought treatment through a therapist, Mr. Leighton, provided 
by employer.   Mr. Leighton recommended Claimant follow up with a physician, and 
Claimant was referred to Dr. Funk.  Dr. Funk first examined Claimant on December 1, 
2006.  Claimant reported an insidious onset of pain associated with overhead and for-
ward reaching activities.  Claimant reported taking ibuprofen for the shoulder discomfort.  
On physical exam, Dr. Funk noted Claimant had a positive Hawkins sign and mildly 
positive impingement sign.  Dr. Funk offered Claimant a shoulder injection, which 
Claimant accepted.  Claimant returned to Dr. Funk on December 11, 2006 reporting that 
her shoulder discomfort had improved dramatically following the injection.  Dr. Funk 
recommended Claimant continue working with restrictions  on her overhead activities 
and recommended follow up in four weeks.  Claimant testified that her employer pro-
vided modified work within those restrictions that limited her overhead activity and re-
stricted her from having to perform the web cutting activity that aggravated her shoulder 
symptoms.  The ALJ finds Claimant’s testimony credible.

 3. Claimant did not seek treatment for her shoulder again until being re-
evaluated by the employer’s therapist, Mr. Leighton on June 5, 2007.  Mr. Leighton 
again referred Claimant for medical treatment and Claimant reported her complaints to 
her supervisor, Ms. Hart.  Claimant returned to Dr. Funk on June 11, 2007 with com-
plaints  of right shoulder pain with a gradual onset four weeks  ago that got worse over 
the last two weeks.  Claimant reported to Dr. Funk that web cutting seemed to be the 
primary job that was bothering her.  Dr. Funk noted that Claimant had positive impinge-
ment sign and a positive Hawkins sign.  Dr. Funk opined that Claimant had a recurrent 
subacromial bursitis with suspected rotator cuff arthropathy and biceps tendonitis.

4. Claimant was referred by Dr. Funk to Dr. Huene for treatment on June 28, 
2007.  Claimant reported to Dr. Huene that she had sought treatment through anti-
inflammatories, physical therapy and injections without help.  Dr. Huene suspected 
Claimant may have an impingement syndrome and/or acromioclavicular arthritis.  Dr. 
Huene provided Claimant with Celebrex and recommended magnetic resonance imag-
ing (“MRI”) of the shoulder.  The MRI was performed on July 13, 2007 and revealed: (1) 
tedinosis of the supraspinatus tendon; (2) small amount of fluid in the subacromial/
subdeltoid bursa, question physiologic fluid or bursitits; (3) No full thickness rotator cuff 
tear demonstrated.

 5. Claimant underwent a second injection of the right shoulder on July 26, 
2007 under the auspices of Dr. Huene.  Claimant again reported good relief with the in-
jection when she was examined by Dr. Huene on August 23, 2007.  Claimant returned 
to Dr. Huene on September 20, 2007 with reports of right shoulder pain returning after 
the injection had worn off.   Dr. Huene diagnosed the Claimant as having shoulder pain 
with suspected impingement syndrome and acromioclavicular arthritis.  Dr. Huene re-
viewed Claimant’s  treatment options and noted that Claimant wished to pursue arthro-



scopic surgery.  Claimant returned to Dr. Huene on October 5, 2007 with continued 
complaints of right shoulder pain.  Dr. Huene again reviewed Claimant’s treatment op-
tions, and because of “insurance problems”, Claimant elected to have another injection 
to her right shoulder.  Claimant was placed on light duty by Dr. Huene with reduced 
hours of only five (5) per day.

 6. Claimant returned to Dr. Huene on October 25, 2007 and reported that 
while she still had shoulder pain, she wanted to go back to work as tolerated.  Dr. 
Huene modified Claimant’s restrictions to include working up to a regular shift.  Claimant 
was again evaluated by Dr. Huene on November 1, 2007 and reported continuing to ex-
perience right shoulder pain.  Dr. Huene again discussed surgical options with Claimant, 
and Claimant agreed to undergo an arthroscopic procedure.  Claimant eventually un-
derwent right shoulder surgery under the auspices of Dr. Huene on December 13, 2007.  
Dr. Huene noted in his  operative report that the anterior labrum had a slight tear to it, 
but it was extremely unusual.  It almost appeared to be a Bankart lesion initially.  Due to 
the unusual tear, Dr. Huene determined the tear was probably a congenital problem and 
he elected to leave it alone.   Dr. Huene performed a right shoulder arthroscopy with 
debridement of the anterior labrum, open acomioplasty with coracoacromial ligament 
resection, distal clavicle excision and rotator cuff repair.  Claimant’s recovery from the 
surgery was unremarkable, and Claimant was eventually placed at maximum medical 
improvement (“MMI”) by Dr. Huene on July 3, 2008.

 7. After being placed at MMI by Dr. Huene, Claimant was referred to Dr. 
Price for an impairment rating.  Dr. Price evaluated Claimant on August 7, 2008.  Claim-
ant reported to Dr. Price that her injury did not happen on a specific date, but occurred 
over time while she was pulling and pushing on straps through a sandal.  Dr. Price 
opined that Claimant was at MMI and provided Claimant with a permanent impairment 
rating of 5% of the upper extremity.  Dr. Price recommended that Claimant follow up with 
her primary care physician periodically if needed and noted Claimant may need periodic 
corticosteroid injections, no more than 3 a year, if she has a flare up.  Dr. Price also rec-
ommended non-steroidal anti-inflammatories.

 8. Claimant was referred for an independent medical examination by Insurer 
2 with Dr. Paz on May 2, 2008.  Dr. Paz obtained a detailed history from Claimant with 
regard to her work duties including Claimant’s  duties at each job station.  Claimant re-
ported to Dr. Paz that she began to develop pain in her shoulder sometime in Novem-
ber, 2006.  Claimant reported that her pain in her right shoulder was “sharp” and would 
increase with activity, particularly working at above chest height or reaching in front of 
her.  Claimant complained to Dr. Paz of pain in her right shoulder and reported that 
while she was occasionally pain free, her symptoms would recur with any activity.  Dr. 
Paz opined that Claimant’s  right shoulder injury was not related to her employment with 
employer.

 9. Respondents presented the testimony of Ms. Hart, Claimant’s  supervisor.  
Ms. Hart testified that Claimant reported a work injury to her involving Claimant’s right 
shoulder on November 28, 2006.  Claimant was referred to a physician and employer 



modified Claimant’s  job duties in December 2006 in response to recommendations from 
Dr. Funk.  Claimant’s modified job duties included no work at the web cutting station and 
no work at the heel riser station.  Claimant did not report any additional problems with 
her right shoulder until June 5, 2007.  Ms. Hart continued Claimant on her modified work 
after December 2006.  Ms. Hart evaluated Claimant’s  job performance on July 30, 2007 
and marked Claimant down for poor attendance.  Ms. Hart indicated that claimant’s av-
erage attendance from December 2006 to June 2007 was 90.64% that placed claimant 
in the “marginal, needs improvement” category.  Claimant’s overall ranking for the per-
formance review was on the high end of “Very Good”.  Claimant was warned about her 
attendance problems again on October 2, 2007 and she was encouraged to raise her 
attendance to 92%.  Claimant was  warned that if her attendance fell below the 92% 
mark it could affect her employment with employer.  The ALJ finds the testimony of Ms. 
Hart to be credible.

 10. Claimant was eventually placed on FMLA on November 28, 2007.  Accord-
ing to the employer’s  records, Claimant was placed on FMLA because she was not able 
to perform the essential functions of her job, requiring the employer to cover and adapt 
the entire sewing team to Claimant’s shoulder injury.  Claimant obtained the shoulder 
surgery while on FMLA leave and returned to her employer on January 22, 2008.  
Claimant was terminated from her employment on January 31, 2008 as a result of her 
attendance issues.  The ALJ credits  the November 27, 2007 e-mail from the employer 
prior to Claimant being placed on FMLA leave and finds that at least some of Claimant’s 
attendance issues were related to her right shoulder condition.  The ALJ finds  that the 
attendance issues related to Claimant’s shoulder condition do not represent a volitional 
act on the part of Claimant.

11. Claimant had three instances over the past 8 years  in which she was 
treated at Delta County Memorial Hospital Emergency Room (“ER”) due to alcohol re-
lated issues.  Claimant’s most relevant incident involved an incident on the night of June 
12, 2007 when she was admitted after ingesting unknown drugs.  Claimant was combat-
ive in the ER and required 8 people to hold her down until she was intubated.  Claim-
ant’s toxicology screen was positive for elevated levels of alcohol and marijuana.  

12. Dr. Paz noted in his report and testified at hearing that it was medically 
probably that Claimant’s right shoulder injury that required surgery was caused by the 
incident in the ER on June 12, 2007 in which 8 people were needed to restrain Claim-
ant.  Dr. Paz testified at hearing that Claimant suffers  from a Type II acromion, which is 
congenital in nature, and when combined with Claimant’s age related arthritis in the 
ligaments of her shoulder, the shoulder space decreased to create an impingement 
syndrome.  Dr. Paz further noted that, based upon the operative report of Dr. Huene, 
Claimant’s labrum did not solidly seat in Claimant’s right shoulder joint, allowing Claim-
ant’s humerous to move in a fashion which narrows Claimant’s joint space further.

13. Claimant argues that she has proven by a preponderance of the evidence 
that she suffered an occupational disease arising out of her employment on November 
28, 2006.  The ALJ agrees.  The ALJ finds the testimony of Claimant that she suffered 



an occupational disease as a result of her work activities with a date of injury of Novem-
ber 28, 2006 credible.  While Claimant may have had a type II acromion prior to her ex-
posure at work, Claimant’s  testimony that her shoulder pain was aggravated with over-
head work is  consistent in the medical reports  and is found to be credible.  The ALJ 
finds that Claimant’s job duties, including her overhead work, aggravated her preexist-
ing type II acromion and other congenital deformities of Claimant’s shoulder.  The ALJ 
finds that any preexisting congenital deformities were asymptomatic prior to Claimant’s 
occupational exposure.  The ALJ finds  that Claimant has  proven by a preponderance of 
the evidence that she suffered an occupational disease with a date of onset of Novem-
ber 28, 2006.

14. Respondents argue that the Claimant suffered an intervening accident 
while being restrained in the emergency room on June 12 and 13, 2007.  The ALJ is not 
persuaded.  The ALJ finds that Respondents  have failed to prove that the incident in the 
ER on June 12, 2007 represents  an intervening accident severing Respondents liability 
for Claimant’s right shoulder injury.  While the medical records note that 8 people were 
required to restrain Claimant in the ER on June 12, 2007, the ALJ notes that Claimant 
was evaluated by Dr. Funk on June 11, 2007, immediately prior to the June 12 incident, 
and reported complaints of right shoulder pain.  Claimant’s physical complaints to Dr. 
Huene when Claimant was evaluated on June 28, 2007 were markedly similar to the 
complaints Claimant expressed to Dr. Funk on June 11, 2007.  Claimant did not com-
plain to the ER physicians of any increase in shoulder pain during the June 12, 2007 
incident, and the ALJ finds insufficient evidence to constitute this incident as an inter-
vening accident sufficient to sever the causal connection of Claimant’s shoulder injury to 
her work duties.

15. Claimant argues that she has suffered a permanent impairment rating not 
contained on the schedule set forth at Section 8-42-107(2).  The ALJ is not persuaded.  
The ALJ finds that Claimant’s  permanent impairment rating provided by Dr. Price was 
based on Claimant’s  loss of range of motion at the shoulder.  There was no persuasive 
evidence that the situs of Claimant’s impairment was located off the scheduled impair-
ment set forth at Section 8-42-107(2), C.R.S.  The ALJ thus finds that Claimants perma-
nent impairment is  limited to a scheduled impairment rating as set forth at Section 8-42-
107(2) C.R.S.  Claimant has failed to prove by a preponderance of the evidence that 
Claimant’s impairment rating is not contained on the schedule.  Claimant has failed to 
prove by a preponderance of the evidence that she is entitled to a whole person im-
pairment rating as set forth at Section 8-42-107(8), C.R.S.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 



all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).

 3. Claimant must show that the injury was sustained in the course and scope 
of his employment and that the injury arose out of her employment.  A compensable in-
dustrial accident is one that results in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the em-
ployee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  See H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent Injury Fund v. Thomp-
son, 793 P.2d 579.  A work-related injury is  compensable if it “aggravates, accelerates 
or combines  with” a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra.   Whether there is a sufficient 
“nexus” or relationship between the Claimant’s employment and his injury is one of fact 
for resolution by the ALJ based on the totality of the circumstances.  In re Question 
Submitted by the United States Court of Appeals, 759 P.2d 17 (Colo. 1988).  The ques-
tion of whether a claimant has  proven that a particular disease, or aggravation of a par-
ticular disease, was caused by a work-related hazard is one of fact for determination by 
the ALJ.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. 
App. 1999).

 4. The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  “Occupational disease” is 
defined by Section 8-40-201(14), C.R.S. as:

 [A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-



ard to which the worker would have been equally exposed outside of the 
employment.

 5. This  section imposes additional proof requirements beyond that required 
for an accidental injury by adding the “peculiar risk” test; that test requires that the haz-
ards associated with the vocation must be more prevalent in the work place than in eve-
ryday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  
The existence of a preexisting condition does not defeat a claim for an occupational 
disease.  Id.  A claimant is entitled to recovery only if the hazards  of employment cause, 
intensify, or, to a reasonable degree, aggravate the disability for which compensation is 
sought.  Id.  Where there is no evidence that occupational exposure to a hazard is  a 
necessary precondition to development of the disease, the claimant suffers from an oc-
cupational disease only to the extent that the occupational exposure contributed to the 
disability.  Id.  Once claimant makes such a showing, the burden shifts to respondents 
to establish both the existence of a non-industrial cause and the extent of its contribu-
tion to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 
1992).  Onset of disability is defined as  the time when claimant’s  occupational disease 
either impairs her ability to effectively and properly perform her regular employment or 
renders her incapable of returning to work except in a restricted capacity.  See Ortiz v. 
Murphy, 964 P.2d 595 (Colo. App. 1998).

 6. As found, the ALJ credited the testimony of the Claimant in finding that she 
suffered an onset of pain resulting in her seeking medical treatment with Dr. Funk as of 
November 26, 2006.  As found, Claimant’s  work duties aggravated her preexisting type 
II acromion resulting in occupational disease with an onset of disability of November 28, 
2006.  As found, Claimant has  sustained her burden of proving by a preponderance of 
the evidence that she suffered an occupational disease with a date of onset of Novem-
ber 28, 2006.

 7. Where compensation is payable for an occupational disease, and the 
claimant was employed by more than one employer, Section 8-41-304(1), C.R.S. as-
signs responsibility for disability benefits to the employer where the claimant ws “last 
injuriously exposed to the hazards of such disease and suffered a substantial perma-
nent aggravation thereof.”  Ortiz v. Charles J. Murphy & Company, 964 P.2d 595 (Colo. 
App. 1998).  The “last injurious exposure” test and the “substantial permanent aggrava-
tion” test impose separate prerequisites  to liability.  An injurious exposure occurs when 
the claimant is exposed to the hazards of the disease in a concentration that would be 
sufficient to cause the disease in the event of prolonged exposure, without regard to the 
length of the actual employment.  The “substantial permanent aggravation” test miti-
gates the last injurious exposure rule by focusing on the “effect” of the exposure and re-
quiring that it substantially and permanently aggravate the condition.  Monfort, Inc. v. 
Rangel, 867 P.2d 122 (Colo. App. 1993).   

 8. Insurer #1 argues that Claimant was last injuriously exposed to the haz-
ards of her employment and suffered a substantial permanent aggravation of her right 
shoulder condition while employer was insured by Insurer #2.  The ALJ is not per-



suaded.  The ALJ credits the medical reports  of Dr. Funk that note a positive Hawkins 
sign when Claimant was evaluated in December 2006, along with the reports  that 
Claimant’s condition improved dramatically following her injection.  The ALJ credits the 
testimony of Ms. Hart that Claimant’s  job duties were modified after December 2006 to 
include no overhead work including taking Claimant off of the web cutting station and 
the heel riser station.  Claimant’s complaints to Dr. Funk in June 2007 were markedly 
similar to complaints Claimant presented to Dr. Funk in December 2006.  As found, 
Claimant’s continued employment with employer with restrictions did not result in 
Claimant suffering a substantial permanent aggravation of her right shoulder condition.  
As found, Claimant’s continued receipt of medical treatment in June 2007 was proxi-
mately related to her November 28, 2006 occupational disease.

 9. Under Section 8-42-101(1)(a), C.R.S. Respondents are liable for medical 
treatment that “may reasonably be needed at the time of the injury … and thereafter 
during the disability to cure and relieve the employee from the effects of the injury.”  
That includes furnishing treatment for conditions due to a natural development of the 
industrial injury.  Owens v. Industrial Claim Appeals Office, 49 P.3d 1187 (Colo. App. 
2002).  In contrast, no liability exists when a later accident occurs as the direct result of 
an intervening cause.  Post Printing and Publishing Co. v. Erickson, 94 Colo. 382, 30 
P.2d 327 (1934).  However, the intervening event does not sever the causal connection 
between the injury and the claimant’s condition unless the claimant’s disability is trig-
gered by the intervening event.  See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 
P.2d 622 (1970).  

 10. As found, the incident of June 12, 2007 fails to demonstrate an intervening 
accident sufficient to sever the causal connection of Claimant’s occupational disease.  
Claimant was complaining of similar complaints  in her right shoulder to Dr. Funk imme-
diately prior to the June 12, 2007 incident as she complained of on her next medical ap-
pointment with Dr. Huene.  Additionally, the ALJ found no persuasive evidence that the 
incident of June 12, 2007 could have sufficiently aggravated Claimant’s right shoulder 
injury other than the testimony of Dr. Paz.  Insofar as Dr. Paz testified that the incident 
represents an intervening event to sever the causal relationship between Claimant’s  oc-
cupational disease of November 28, 2006 and her ongoing medical treatment, the ALJ 
rejected this testimony.

 11. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medi-
cal incapacity evidenced by loss  or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is  no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-



sician; claimant's  testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).  

 12. As found, Claimant has proven by a preponderance of the evidence that 
her right shoulder discomfort led to work restrictions as of October 5, 2007 consisting of 
limitations of five (5) hour work shifts.  Claimant has therefore proven by a preponder-
ance of the evidence that she is entitled to temporary partial disability benefits from Oc-
tober 5, 2007 through November 27, 2007.  Claimant was placed on FMLA as of No-
vember 28, 2007.  According the employer’s records, Claimant was placed on FMLA 
due to the inability of the Claimant to perform the essential functions  of her job based on 
her shoulder injury.  The ALJ thus finds that Claimant has proven an entitlement to TTD 
benefits from November 28, 2007 until January 21, 2008.  Claimant returned to work as 
of January 22, 2008 without restrictions as to the number of hours that she could work 
and employer accommodated her restrictions.  The ALJ thus finds that Claimant has 
failed to prove by a preponderance of the evidence that she is entitled to temporary par-
tial disability benefits for the period of January 22, 2008 through her termination of 
January 31, 2008.  Claimant was termination on January 31, 2008 for violation of the 
employer’s attendance policy.  The ALJ found that some of Claimant’s attendance is-
sues were related to her shoulder injury.  Claimant continued to have work restrictions 
from Dr. Huene and was not released to return to work without restrictions until July 3, 
2008.  As found, Claimant has proven by a preponderance of the evidence that she is 
entitled to temporary total disability benefits from February 1, 2008 through July 3, 2008.

 13. Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S., contain identical lan-
guage stating that in cases “where it is  determined that a temporarily disabled employee 
is  responsible for termination of employment the resulting wage loss shall not be attrib-
utable to the on-the-job injury.”  In Colorado Springs Disposal v. Industrial Claim Ap-
peals Office, 58 P3d 1061 (Colo. App. 2002), the court held that the term “responsible” 
reintroduced into the Workers’ Compensation Act the concept of “fault” applicable prior 
to the decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Hence, 
the concept of “fault” as it is used in the unemployment insurance context is instructive 
for purposes  of the termination statutes.  Kaufman v. Noffsinger Manufacturing, W.C. 
No. 4-608-836 (Industrial Claim Appeals Office, April 18, 2005).  In that context, “fault” 
requires that the claimant must have performed some volitional act or exercised a de-
gree of control over the circumstances resulting in the termination.  See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1995) opinion after remand 908 P.2d 1185 
(Colo. App. 1995).

 14. As found, Respondents have failed to prove by a preponderance of the 
evidence that Claimant committed a volitional act which led to her termination of em-
ployment.  As found, based on the totality of the circumstances, at least some of Claim-
ant’s attendance issues were the result of her right shoulder problems.  Therefore, Re-



spondents have failed to prove by a preponderance of the evidence that Claimant was 
responsible for her termination of employment.  

 15. Section 8-42-107(1), C.R.S. limits the Claimant to a scheduled disability 
award if the injury results in permanent medical impairment enumerated on the sched-
ule of disabilities  in Section 8-42-107(2), C.R.S.  Kolar v. Industrial Claim Appeals Of-
fice, 122 P.3d 1075 (Colo. App. 2005).  Where the Claimant suffers functional impair-
ment that is  not listed on the schedule, the Claimant is entitled to medical impairment 
benefits for whole person calculated in accordance with Section 8-42-107(8)(c).  In the 
contact of permanent partial disability the term “injury” refers to the part or parts of the 
body which have been permanently, functionally impaired as  a result of the injury, and 
not the physical situs of the injury.  Walker v. Jim Fouco Motor Company, 942 P.2d 1390 
(Colo. App. 1997); Langton v. Rocky Mountain Health Care Corp., 937 P.2d 883 (Colo. 
App. 1996).  The courts  have held that damage to the structures of the “shoulders” may 
or may not reflect a “functional impairment” enumerated on the schedule of disabilities.  
See Walker v. Jim Fouco Motor Company, supra., Strauch v. PSL Swedish Healthcare 
System, 917 P.2d 366 (Colo. App. 1996); Langton v. Rocky Mountain Health Care Corp, 
supra.  The term “injury,” as  used in Section 8-42-107(a)-(b), refers to the part or parts 
of the body which have been impaired or disabled, not the situs of the injury itself or the 
medical reason for the ultimate loss.  Warthen v. Industrial Claim Appeals Office, 100 
P.3d 581 (Colo. App. 2004); Strauch v. PSL Swedish Healthcare System, supra.   

 16. As found, Claimant has failed to prove by a preponderance of the evi-
dence that she suffered permanent partial disability off the schedule of impairments set 
forth at Section 8-42-107(2).  As found, Claimant is  entitled to PPD benefits based upon 
a 5% upper extremity impairment rating.

ORDER

 It is therefore ordered that:

 1. Claimant’s AWW is $447.71.

2. Insurer 1 shall pay Claimant TPD benefits for the period of October 5, 
2007 through November 27, 2007.  Insurer 1 shall pay Claimant TTD benefits  for the 
periods of November 28, 2007 through January 21, 2008 and from February 1, 2008 
through July 3, 2008.

3. Insurer 1 shall pay Claimant PPD benefits of 5% of the upper extremity.

4. Insurer 1 shall pay for reasonable, necessary and related medical treat-
ment to Claimant’s right shoulder provided by authorized physicians  and their referrals 
necessary to cure and relieve the Claimant from the effects of the occupational disease 
pursuant to the medical fee schedule.

5. Respondents are entitled to an offset for any unemployment benefits 
Claimant received.



The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-717-498

ISSUES

 1. The issue for determination is whether Claimant has sustained his burden of 
proving by a preponderance of the evidence that he is permanently totally disabled.

FINDINGS OF FACT

 1.  Claimant was employed with employer on October 26, 2006 when he as-
sisted a co-worker in helping put gravel in a trench.  While in the trench, a concrete wall 
started to submerge and fell on Claimant’s back, striking Claimant’s low back and hips.

 2. Claimant was taken to St. Mary’s Hospital Emergency Room (“ER”) on the 
date of the injury and reported to the ER doctors  that he was mainly trapped on his left 
side with some compression against his right rib cage and right upper extremities.  
Claimant underwent a CT scan that revealed an iliac fracture on his  left side.  Claimant 
was admitted overnight for observation before being mobilized.  Claimant underwent 
post-mobilization x-rays that did not reveal any signs of movement through the fracture 
site itself.  Claimant was referred for physical therapy and discharged home on or about 
October 28, 2006.

 3. Claimant was referred for treatment with Dr. Deering after his discharge 
from the ER.  Dr. Deering evaluated Claimant on November 7, 2006 at which time 
Claimant reported complaints of right-sided rib pain.  Dr. Deering also noted that x-rays, 
when compared to those taken at the ER, did not reveal any sign of movement of his 
fracture.  Claimant was  referred for physical therapy on January 19, 2007 with com-
plaints  of buttock pain that wrapped around anteriorly into his groin with numbness into 
his anterior thigh on occasion.  Claimant also reported significant pain since the date of 
the injury in his posterior left pelvis and left low back.  Claimant’s therapist recom-
mended Claimant be seen approximately 2 times per week progressing with a work 
hardening program as tolerated in preparation for return to work.



 4. Claimant returned to Dr. Deering on February 9, 2007.  Dr. Deering noted 
that Claimant had been attending physical therapy for about a month and he had been 
able to lift 25 to 35 pounds without any difficulty.  Dr. Deering noted that she would re-
lease Claimant for work with restrictions of lifting up to 50 pounds for weeks  1 and 2, up 
to 75 pounds  for weeks 3 and 4 and normal lifting after week 4.  Claimant also had addi-
tional restrictions on climbing, no greater than 8 feet for weeks 1 and 2, climbing without 
weight for weeks 3 and 4, and climbing with 25 pounds after week 4.  Dr. Deering con-
templated that Claimant could be released to return to work without restrictions in six 
weeks time.

 5. Claimant returned to Dr. Deering on March 23, 2007 for reevaluation.  Dr. 
Deering reviewed Claimant’s physical therapy records and noted that Claimant’s  com-
pliance was very good, and they had progressed into work hardening.  Claimant re-
ported to Dr. Deering that he had returned to work, but his employer was unhappy with 
the fact that he was moving slowly trying to do his activities reported having been fired 
because of his inability to perform the activities of his job.  Dr. Deering noted that Claim-
ant had a devastating injury involving a fracture and soft tissue injury to the area around 
the fracture and reported that she did not believe Claimant would be full steam until he 
is  at the one-year marker.  Claimant reported to Dr. Deering that he was no longer cov-
ered for this injury, and would be going to go to social services to see what kind of as-
sistance he can get.  Dr. Deering reported that she would be happy to assist Claimant in 
any way as  far as getting the situation rectified because this  was definitely a workers’ 
compensation injury and Claimant had not completed treatment.  Dr. Deering also pro-
vided Claimant with restrictions of no lifting, no bending and no climbing.

 6. Claimant returned to Dr. Deering on July 13, 2007 with continued com-
plaints  of pain most of the time across  his back and into both buttocks.  Dr. Deering 
noted Claimant had a positive straight leg test on the left at 90 degrees.  Dr. Deering ob-
tained x-rays that were negative, and recommended obtaining an MRI of the lumbar 
spine.  Claimant underwent the MRI on July 27, 2007 that revealed a very small bulge 
at the L5-S1 level.  Dr. Deering opined that Claimant’s bulge would not be responsible 
for Claimant’s subjective problems.  Dr. Deering suggested performing a repeat CT to 
determine if there is some bony anomaly from the fracture that would cause Claimant’s 
reported problems and further noted that it was difficult to fully ascertain what the exact 
nature of Claimant’s pain, paresthesias and groin pain were from.   The CT scan was 
performed on August 24, 2007 and included Claimant’s low back and pelvis.  The CT 
scan revealed some new degenerative joint disease in Claimant’s left sacroiliac joint 
and a healed fracture of the pelvis.

 7. Claimant was evaluated by Dr. Frazho on August 30, 2007 and presented 
with continued complaints of pain in his  low back.  Dr. Frazho encouraged Claimant to 
work on core stabilization and, based on Claimant not improving with physical therapy, 
recommended an L5-S1 transforaminal epidural injection.  Claimant returned to Dr. 
Frazho and reported no relief with the lumbar epidural.  Dr. Frazho concluded Claim-
ant’s pain was myofascial in nature and did not recommend any further interventional 
options.



 8. Claimant was eventually referred to Dr. Weaver for an impairment rating 
on January 9, 2008.  Based upon questions from a representative of insurer, Dr. Weaver 
indicated that there was not a good medical or orthopaedic explanation for Claimant’s 
change in his work ability after his injury.  Dr. Weaver noted that a pelvic fracture typi-
cally heals in six to eight weeks without any residual symptoms.  Based upon the lack of 
objective findings in Claimant’s  presentation, Dr. Weaver opined that Claimant’s  current 
complaints were not valid and Claimant was perfectly capable of going back to work.  
Dr. Weaver further stated that Claimant was at MMI with no permanent impairment.

 9. Claimant underwent a Division Independent Medical Examination (“DIME”) 
with Dr. McLaughlin on June 26, 2008.  Dr. McLaughlin agreed that Claimant was at 
MMI as of October 2, 2007.  Dr. McLaughlin provided Claimant with a combined 9% 
whole person impairment for his back and left hip injury.  Dr. McLaughlin noted that he 
agreed with Dr. Deering that there was residual low back pain due to soft tissue injury, 
and Dr. McLaughlin provided an impairment rating pursuant to Table 53(II)(b) for the low 
back injury.  The ALJ interprets Dr. McLaughlin’s DIME report as being silent with regard 
to work restrictions.

 10. Claimant was referred by his attorney to Ms. Riley, a physical therapist, for 
a functional capacity evaluation (“FCE”) on September 10, 2008.  The FCE concluded 
Claimant was limited to a light physical demand ability, defined as lifting 20 pounds on 
an occasional basis and 10 pounds on a frequent basis, with sitting tolerance limited to 
30 minutes to 1 hour.  The FCE revealed that Claimant tested on 3 out of 5 Waddell’s 
signs, indicating a positive screen for symptom magnification.

 11. Claimant testified at hearing that he can only lift 10-12 pounds and needs 
to lie down for 20-25 minutes after going for a walk.  Claimant testified that he does  not 
believe he could consistently attend employment.  On cross-examination, Claimant tes-
tified that he has not looked for work since leaving employer’s  employment.  Claimant 
denied being able to work on cars and did not believe he could help assist working on 
cars.

 12. Claimant obtained a vocational evaluation from Mr. Van Iderstine.  Mr. Van 
Iderstine provided a report based upon his evaluation and testified at hearing.  Mr. Van 
Idersine testified that Claimant is non-English speaking and has only a sixth grade edu-
cation from Mexico.  Mr. Van Iderstine testified that based upon the work restrictions set 
forth in the FCE, his interview with the Claimant, including Claimant’s transferable skills, 
and his labor market research, he did not believe Claimant was capable for earning 
wages in the Grand Junction labor market.

13. Respondents obtained a vocational evaluation from Ms. Montoya.  Ms. Montoya 
provided a report based upon her telephone interview with Claimant and testified at 
hearing.  Ms. Montoya opined that if the reports of Dr. Weaver and Dr. Frazho are inter-
preted to indicate that Claimant has no work restrictions, Claimant is capable of earning 
a wage in the Grand Junction labor market.  Ms. Montoya also testified that if you con-
sider the restrictions set forth by the FCE, Claimant would be capable of earning a wage 



is unskilled work categories in the area of food service, housekeeping, light janitorial or 
light maintenance.  
14. Respondents attempted video surveillance of the Claimant on six to nine (6-9) 
occasions, including March 3, 2009.  On March 3, 2009, Respondents investigator, Mr. 
Queen obtained video of Claimant engaging in various activities while working on a 
truck.  Mr. Queen testified that approximately 3 ½ hours of video was obtained that was 
condensed into an approximately 18 minute that was entered into evidence.  The ALJ 
notes that the video surveillance shows Claimant lifting, bending, squatting, using a 
large lever with what appears to be significant effort, and crawling underneath the truck.  
Claimant testified that the actions depicted on the video demonstrate activities he per-
formed on March 3, 2009 for a friend.  Claimant testified that after performing these ac-
tivities he went home and rested and did not perform any further activities that day.  The 
ALJ finds that the surveillance shows Claimant demonstrating the ability to work on a 
car, despite Claimant’s testimony that he is incapable of performing this function.
15. The ALJ finds the surveillance evidence more persuasive as evidence of Claim-
ant’s physical abilities than Claimant’s testimony.  The ALJ finds Claimant’s testimony is 
not credible.  Claimant demonstrated the ability in the surveillance to lift more than 10-
12 pounds and appears to be able to easily change positions without evidence of pain.  
The ALJ finds that Claimant’s FCE demonstrated 3 of 5 Waddell’s signs, evidencing 
symptom magnification demonstrating Claimant’s attempts to exaggerate the effects his 
injuries.  The ALJ finds that the work restrictions set forth in the FCE are not credible 
based upon Claimant’s demonstrations in the surveillance.  The ALJ credits the testi-
mony of Ms. Montoya that Clamant is capable of earning wages in the Grand Junction 
labor market, even considering Claimant’s work restrictions set forth by the FCE as be-
ing more credible than the opinions of Mr. Van Iderstine.  The ALJ interprets the reports 
of Drs. Frazho and Weaver to set forth no work restrictions for Claimant.  The ALJ notes 
that while Dr. Deering issued work restrictions on March 23, 2007, these work restric-
tions were far in excess of what she had provided for work restrictions on March 2, 
2007, and were in response to Claimant advising Dr. Deering that he had been termi-
nated from his employment and alleging that his workers’ compensation claim was no 
longer covered.  The ALJ does not find persuasive the work restrictions set forth by Dr. 
Deering on March 23, 2007.  Insofar as there is a conflict in the evidence based upon 
the work restrictions set forth by various providers and the FCE, the ALJ interprets the 
reports of Drs. Frazho and Weaver as releasing the claimant without restrictions and 
finds these reports credible.
16. Based upon the Claimant’s physical condition, mental ability, age, employment 
history, education, the availability of work and all of the facts of this case, Claimant has 
failed to prove that it is more probably true than not that Claimant is unable to earn any 
wages in his previous employment or other employment.

CONCLUSIONS OF LAW

 1. To prove his claim that he is permanently totally disabled, claimant shoul-
ders the burden of proving by a preponderance of the evidence that he is  unable to earn 
any wages in the same or other employment.  Section 8-40-201(16.5)(a) and 8-43-201, 
C.R.S., see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  The facts in a work-
ers’ compensation case may not be interpreted liberally in favor of either claimant or re-



spondents.    Section 8-43-201, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is  more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).

 2. The term “any wages” means more than zero wages.  See Lobb  v. Indus-
trial Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial Claim 
Appeals Office, 894 P.2d 42 (Colo. App. 1995).  In weighing whether claimant is  able to 
earn any wages, the ALJ may consider various human factors, including claimant’s 
physical condition, mental ability, age, employment history, education and availability of 
work that the claimant could perform.  Weld County School District Re-12 v. Bymer, 955 
P.2d 550 (Colo. 1998).  The critical test is whether employment exists that is  reasonably 
available to claimant under her particular circumstances.  Weld County School District 
Re-12 v. Bymer, supra.  

 3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s  testimony and action; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

 4. As found, the Claimant’s  testimony with regard to his physical restrictions 
is  not credible.  The FCE setting forth work restrictions  of occasional lifting of up to 20 
pounds and occasional bending, stooping and squatting is not credible when compared 
to the evidence presented in the video surveillance.  Moreover, the FCE results are 
called into question by the positive Waddell’s signs  evidencing symptom magnification 
on the part of Claimant.  As found, the ALJ does not find the work restrictions  set forth 
by the FCE as credible when compared to the Claimant’s  presentation on the surveil-
lance.

 5. As found, the ALJ finds the testimony of Ms. Montoya that Claimant is ca-
pable of earning a wage in the Grand Junction labor market credible.  As found, Claim-
ant has failed to show a reasonable effort to attempt to return to employment as evi-
denced by his testimony that he has not looked for work since leaving his  employer in 
March, 2007.  As found, based on Claimant’s physical condition, mental ability, age, 
employment history, education, the availability of work and all of the facts  of this case, 
Claimant has failed to prove it is more probably true than not that there is no employ-
ment that is reasonably available to him under his particular circumstances.

ORDER

 It is therefore ordered that:



 1. Claimant’s claim for permanent total disability benefits  is  denied and dis-
missed.

All matters not determined herein are reserved for future determination.

DATED:  

Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-723-662, 4-703-202 and 4-665-972

 
 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on February 2, 2009 and April 27, 2009, in Denver, Colo-
rado.  The hearing was digitally recorded (reference: 2/2/09, Courtroom 4, beginning at 
1:30 PM, and ending at 4:52 PM; and, 4/27/09, Courtroom 3, beginning at 1:30 PM, and 
ending at 3:30 PM).  

 W.C. No. 4-723-662 involves a fully contested alleged injury of July 5, 2003, at 
which time the Employer was insured by Wausau Insurance Company (hereinafter 
“Wausau”).  W.C. No. 4-703-202 involves a fully contested injury of December 16, 1998.  
Lumbermen”s Underwriting Alliance (hereinafter “Lumbermen’s”) insured the Employer 
at the relevant times in 1998.  W.C. No. 4-665-972 involves a fully contested injury of 
October 14, 2005, at which time the Employer was insured by Employers Compensation 
Insurance Company (hereinafter (“Employers”).  At issue in this decision are two cases: 
W.C. No. 4-723-662 and 4-703-202, wherein Respondents Employer, Wausau and 
Lumberman’s assert the applicability of the statute of limitations.
 

At the conclusion of the Claimant’s case in chief, the ALJ ruled from the bench, 
granting Wausau’s motion to dismiss, based on the statute of limitations contained in 
Section 8-43-103 (2), C.R.S. (2008).  At the conclusion of all the evidence, at the last 
session of the hearing, the ALJ ruled from the bench, granting Lumbermen’s motion to 
dismiss, based on the statute of limitations.  The ALJ referred preparation of proposed 
decisions to counsel for Wausau and Lumbermen’s, to be filed electronically, giving the 
other parties 3 working days  within which to file electronic objections.  Both proposed 
decision were filed on April 28, 2009.  No timely objections thereto were filed.  The ALJ 
has modified and combined the proposed decisions and, as modified, hereby issues the 
following decision.

ISSUES



 
The issues to be determined by this decision concern whether Claimant’s  claim 

for benefits, arising out of alleged injuries of July 5, 2003 and December 16, 1998, are 
barred by the statute of limitations; and, Claimant’s  assertion that the statute of limita-
tions has been tolled because of Employer’s failure to file a First Report of Injury with 
the Division of Workers’ Compensation (DOWC) after learning of a “lost time” injury. 

           
 FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

W.C. No. 4-723-662 
 

1.  Wausau extended workers compensation insurance coverage to the em-
ployer from January 1, 2003, through December 31, 2003.  The claim involving Wausau 
is W.C. No. 4-723-662. 
 

2. In regard to W.C. No. 4-723-662, the Claimant asserted he hurt his low 
back on July 5, 2003, while “preparing to attach a trailer to a company truck”.  Claim-
ant’s back popped and he felt considerable pain.  There was no persuasive evidence 
that he informed his Employer about the injury.  He went to see his family physician, 
John W. Volk, M.D., on July 7, 2003.   Dr. Volk diagnosed a lumbar strain, recom-
mended ibuprofen and suggested Claimant return in a month.  The Claimant did not re-
turn to Dr. Volk for another year.
 

3. An MRI (magnetic resonance imaging) of August 4, 2004, showed “a 2 to 
3 mm posterior protrusion” at the L1-L2 level.  
 

4. The Claimant filed a Workers  Claim for Compensation, dated May 3, 2007, 
on May 18, 2007, more than three years after he should have been aware of a work-
related injury, and more than two years after he should have been aware of a structural 
abnormality in his back that was related to the incident of July 5, 2003. 

 5. The Claimant knew the nature, seriousness and probable compensable 
character of his injury on July 7, 2003, as of August 4, 2004, when he obtained the rec-
ommended MRI (magnetic resonance imaging) that showed  “a 2 to 3 mm posterior pro-
trusion” at the L1-L2 level.  This was more than two years after the filing of his Workers’ 
Claim for Compensation on May 18, 2007.  Therefore, Respondents Employer and 
Wausau have proven, by a preponderance of the evidence, that Claimant’s  Workers’ 
Claim for Compensation was filed more than two years after the Claimant knew the na-
ture, seriousness and probable compensable nature of his injury of July 7, 2003.
 



6. There is no persuasive evidence that the Employer filed a First Report of 
Injury, but there is also no persuasive evidence that Claimant missed time from work 
because of the July 5, 2003 incident.  Therefore, Claimant has failed to prove, by pre-
ponderant evidence, that the statute of limitations was tolled.

W.C. No. 4-703-202 

 7. Claimant was working on top of an eight-foot concrete wall on December 
16, 1998.  He caught his  pant leg on a piece of re-bar.  He tripped, then jumped and 
landed on his feet on the ground.  Claimant reported the incident to the Employer.

8. On December 17, 1998, the Employer completed an Employer’s First Re-
port of Injury form.  The Employer submitted this form to Lumbermen’s.  On January 5, 
1999, Lumbermen’s  sent Employer a Claims Acknowledgment letter, confirming receipt 
of the claim concerning Claimant’s injury on December 16, 1998.

9. Claimant was  seen at Johnstown Family Physicians on January 16, 1999.  
Sheryl Ehrman, R.N, prepared a report concerning Claimant on that date and noted, “…
He denies having missed any work since the accident including the day of the accident.”  
The ALJ finds Claimant missed no work as a result of the incident on December 16, 
1998.

10. Claimant filed a Worker’s  Claim for Compensation form on October 27, 
2006, concerning the incident that occurred on December 16, 1998.  Claimant filed this 
claim over seven years after the date of injury.

           11.       Claimant missed no time from work after the December 16, 1998 in-
jury.  He presented no persuasive evidence establishing any permanent physical 
impairment, and the injury did not result in a fatality.  Accordingly, Employer was 
only required to report the injury to its insurer, and it did so.  

12. Lumbermen’s filed a Notice of Contest on February 5, 2007.

 13. Respondents Employer and Lumbermen’s have proven, by a preponder-
ance of the evidence, that Claimant filed his Workers’ Claim for Compensation almost 7 
years after the incident of December 16, 1998.  Claimant has failed to prove a lost time 
injury and, therefore, failed to prove a tolling of the statute of limitations.  Also, Claimant 
has failed to prove, by preponderant evidence, a reasonable excuse for not filing a claim 
within two years.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:



W.C. No 4-723-662
 
a. The statute of limitations, Section 8-43-103(2), C.R.S. (2008), provides:

The right to compensation provided by said 
articles shall be barred unless, within two 
years after the injury or after death resulting 
therefrom, a notice claiming compensation is 
filed with the division. 

As found, Claimant did not file a Claim for Compensation until May 18, 2007, nearly four 
years after the date of his  injury.  This is outside the period specified in Section 8-43-
103(2).   In Sanchez  v. Western Forge, 4-428-933 [Industrial Claim Appeals  Office 
(ICAO), May 17, 2001], ICAO described the elements necessary to determine whether a 
Claim for Compensation was filed in a timely manner. 

          
Section 8-43-103(2) provides that the right to 
workers’ compensation is barred unless a 
formal claim is filed within two years of the 
injury.  The statute of limitations does not be-
gin until the claimant, as a reasonable per-
son, knows or should have known the “na-
ture, seriousness and probable compensable 
character of his injury.” City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  
(Sanchez, pg. 2)

         
b.        The Claimant knew the nature, seriousness and probable compensable 

character of his injury on July 7, 2003, as of August 4, 2004, when he obtained the rec-
ommended MRI (magnetic resonance imaging) that showed  “a 2 to 3 mm posterior pro-
trusion” at the L1-L2 level.  This was more than two years prior to the filing of his Work-
ers’ Claim for Compensation on May 18, 2007.  His claim then, is barred by the statute 
of limitations in Section 8-43-103(2).  

W.C. No. 4-703-202

 c. Paragraph (a) above is hereby incorporated by reference as if fully re-
stated herein.

d. Section 8-43-103(2), C.R.S. (2008), provides that a three-year statute of 
limitations may apply if a claimant provides a “reasonable excuse” for the failure to 
timely file a notice claiming compensation.  The same section provides that the statute 
of limitations may be tolled, “…in all cases in which the employer has  been given notice 
of an injury and fails, neglects, or refuses to report said injury to the division as required 



by the provisions  of said articles…” As found, Claimant had no reasonable excuse for 
failing to file a claim within two years.

e. Claimant has the burden to prove by a preponderance of the evidence that 
that the statute of limitations has been tolled.  See City and County of Denver v. Indus-
trial Claim Appeals Office, 58 P.3d 1162 (Colo. App. 2002) [burden of proof rests upon 
the party asserting the affirmative of a proposition].   The tolling provisions create an ex-
ception to a claimant’s duty to file a claim within two years of the date of injury [or three 
years under the circumstances noted above].  See Procopio v. Army Navy Surplus, 
W.C. No.  4-465-076 (ICAO, June 10, 2005). Claimant argued the statute of limita-
tions was tolled because Employer failed to report the injury to the DOWC.  This argu-
ment is not well taken because the Employer was not required to report the “no lost 
time” injury to the DOWC.  Section 8-43-101(2), C.R.S., as  it existed on the date of 
Claimant’s 1998 injury, provided that:
 
 Injuries to employees which result in fewer than three days’ or three shifts’ 

loss of time from work, or no permanent physical impairment, or no fatality 
to the employee shall be reported by the employer only to the insurer of 
said employer’s worker’s compensation insurance liability…

See Pierce-Kouyate, W.C. No. 4-717-784 (ICAO, November 21, 2007).  As found, 
Claimant missed no time from work.  He presented no persuasive evidence estab-
lishing any permanent physical impairment, and the injury did not result in a fatality.  
Accordingly, Employer was only required to report the injury to its  insurer, and it did 
so.  

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. The claims for benefits in W.C. No. 4-723-662, against the Employer and 
Wausau Insurance Company, and in W.C. No. 4-703-202, against Lumbermen’s Un-
derwriting Alliance, are hereby denied and dismissed.

 B. Any and all claims for compensability and benefits in W.C. No. 4-665-972, 
against the Employer and Employers Compensation Insurance Company are hereby 
reserved for future decision.

DATED this______day of May 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS



STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-948

ISSUE

The issue presented for determination at hearing was whether Claimant was re-
sponsible for his wage loss and thus not entitled to temporary total disability benefits 
(TTD).

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

1. Claimant was employed by the Employer as a maintenance man.  The 
Employer is a bakery business.  

2. The Employer issued a pass card to employees that operated entrance/
exit doors from the Employer’s business establishment.  Claimant used that card to exit 
and enter the Employer’s business.  The Employer is  able to monitor an employee’s en-
trance and exit from the Employer’s business through the use of this card.

3. In December 2008, Claimant was undergoing chemotherapy for cancer.  
He was taking a number of drugs during the workday.  Claimant underwent chemother-
apy on Saturdays and received shots  for his  blood on Monday and Thursday.  Claimant 
testified that he did not miss time from work due to illness during this  period.  However, 
the Employer accommodated Claimant’s need to take breaks during the workday due to 
the fact that he sometimes did not feel well because of cancer or Claimant’s treatment.

4. Claimant was counseled more than once to advise his supervisor of his 
absence whenever he needed to leave work and take a break because he was not feel-
ing well.  

5. On October 29, 2008, employment records reflect that Claimant was rein-
stated to his position and he was  warned that, if he had any safety violations or per-
formance issues during the next twelve months, he would be terminated from employ-
ment.  

6. On December 15, 2008, when Claimant failed to comply with the Em-
ployer’s  instructions to advise his supervisor of any mid workday absence due to illness, 
he was  counseled by his  managers on December 17, 2008.  On December 17th, Claim-
ant was  told that the key card records reflected that, on December 15th, he left the work-
place five times without reporting to his supervisor that he was feeling ill and taking a 
break, as Claimant had been instructed.  Claimant was again warned that he needed to 
comply with the Employer’s instructions with regard to reporting his  absence from the 
workplace whenever he felt ill during the workday.  



7. On December 23, 2008, Claimant again left the workplace midday due to 
illness without advising his supervisor of his  absence.  The Employer’s  plant manager 
testified credibly at hearing that Claimant’s key card records for December 23rd reflected 
that Claimant left work numerous times.

8. On December 29, 2008, Claimant was terminated from employment for 
poor job performance as a result of his failure to comply with his  managers’ request that 
he advised them when he was taking a break during the workday due to illness.  The 
credible and persuasive evidence presented at hearing established that Claimant en-
gaged in a volitional act, which caused his wage loss

9.  Accordingly, under Sections 8-42-103(g) and 8-42-105(4), Claimant is  not 
entitled to TTD because he is responsible for his wage loss.

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

 1. The purpose of the Workers’ Compensation Act of Colorado (Act) Sections 
8-40-101 through  8-47-111, C.R.S., is to assure the quick and efficient delivery of disability 
and medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation.  Section 8-40-102(1), C.R.S.  Claimant shoulders the burden of proving 
by a preponderance of the evidence that his injury arose out of the course and scope of 
his employment.  Section 8-41-301(1), C.R.S.; See City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  A preponderance of the evidence is that which leads the trier of fact, after 
considering all of the evidence, to find that a fact is  more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case 
must be interpreted neutrally, neither in favor of the rights of Claimant nor in favor of the 
rights of Respondents.  Section 8-43-201, C.R.S. 

 2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice or interests.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936).  

 3. The ALJs factual findings concern only evidence that is dispositive of the is-
sues involved.  The ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

 4. To receive temporary disability benefits, the claimant must prove the 
injury caused a disability. Section 8-42-103(1), C.R.S. ; PDM Molding, Inc. v. Stanberg, 
898 P.2d 542(Colo. 1995). As stated in PDM, supra, the term "disability" refers  to the 



claimant's physical inability to perform regular employment. See also, McKinley v. 
Bronco Billy's, 903 P.2d 1239(Colo. App. 1995). Once the claimant has established a 
"disability" and a resulting wage loss, the entitlement to temporary disability benefits 
continues until terminated in accordance with Section 8-42-105(3)(a)-(d), C.R.S.

 5. Under Sections 8-42-105(4) and 8-42-103(1)(g), the claimant is pre-
cluded from receiving TTD if he is found to be responsible for his wage loss. The concept 
of "responsibility" in sections 8-42-105(4) and 8-42-103(1)(g), is  similar to the concept of 
"fault" under the previous version of the statute. PDM Molding, Inc. v. Stanberg, supra.  
"Fault" requires a volitional act or the exercise of some control in light of the totality of the 
circumstances.  Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1994).  Fault 
does  not require willful intent.  Richards v. Winter Park Recreational Association, 919 P.2d 
933 (Colo. App. 1996)(unemployment insurance).  The claimant is not at fault if the termi-
nation is due to claimant’s physical or mental inability to perform assigned duties, but poor 
job performance can be claimant’s  fault.  Johnston v. Deluxe/Current Corporation, W.C. 
No. 4-376-417 (Industrial Claim Appeals Office, June 7, 1999).  

6. The credible and persuasive evidence presented at hearing established that 
Claimant engaged in a volitional act, which caused his  wage loss.  Claimant, though 
suffering with cancer and cancer treatment, was accommodated by the Employer.  The 
evidence established that the Employer allowed Claimant to take breaks during the 
workday whenever he did not feel well.  The Employer’s request was that Claimant ad-
vised his supervisor whenever he was taking a break.  Claimant took breaks due to the 
fact that he did not feel well, but he did not advise his supervisor.

7. The employment records reflected that Claimant was warned in October 2008 
and on December 17, 2008 to comply with the Employer’s work rules  or he would be 
terminated from employment.  The evidence further established that on December 23, 
2008 Claimant again failed to comply with the Employer’s work rules and again failed to 
advise his supervisor of his need to leave the work and take a break due to illness.  This 
is  found to have been a volitional act, which caused Claimant’s termination from em-
ployment.  

8. Since Claimant is responsible for his  wage loss, he is not entitled to tem-
porary total disability benefits under Sections 8-42-103(1)(g) and 8-42-105(4).

ORDER

 It is therefore ordered that:

1. Claimant’s claim for workers’ compensation benefits is denied and dis-
missed.

2. All matters not determined herein are reserved for future determination.

DATED: May 4, 2009



Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-706-159

ISSUES

 The matters determined herein are medical benefits, specifically, payment for a 
brain magnetic resonance image (“MRI”) and treatment for complex regional pain syn-
drome (“CRPS”).

FINDINGS OF FACT

1. On September 7, 2006, claimant sustained an admitted industrial injury to his 
right upper extremity.

2. In July 2003, claimant suffered a previous low back injury, for which Dr. Finn was 
providing treatment.

3. On November 22, 2006, Dr. Walden performed surgery to repair the right rotator 
cuff and to perform an acromioplasty.  Following surgery, claimant was in a sling for 
eight weeks.

4. In February 2007, claimant underwent injections to the right shoulder.  On March 
14, 2007, Dr. Walden performed a second right shoulder surgery for adhesive capsulitis 
debridement, release and manipulation.  Claimant was again placed in a sling.  

5. Claimant reported continuing problems with significant posteromedial right elbow 
pain with a sense of instability of the ulnar nerve and some numbness and tingling in the 
fourth and fifth fingers of his right hand.  

6. On April 9, 2007, Dr. Katharine Leppard examined claimant.

7. On May 3, 2007, Dr. Walden reexamined claimant and noted possible 
sympathetically-mediated pain.  He referred claimant back to Dr. Leppard.

8. On May 10, 2007, Dr. Leppard performed electromyography/nerve conduction 
studies (“EMG”).  The EMG showed right ulnar neuropathy at the elbow.  

9. On June 14, 2007, Dr. Leppard reexamined claimant and saw no evidence on 
physical examination of sympathetically mediated pain.  Claimant demonstrated no al-
lodynia, no vasomotor, and no pseudomotor changes.  



10. On June 27, 2007, Dr. Timothy Hart performed ulnar nerve decompression and 
stabilization at the right elbow.

11. Following the right elbow ulnar nerve decompression, claimant complained of 
continuing numbness and tingling in the fourth and fifth fingers.  He also reported that 
when his surgical scar was manipulated, he had burning tingling in both ankles.  Claim-
ant continued to complain of a myriad of problems throughout his body including electric 
shock-like sensations, as well as shocking pains in his right arm, his penis, and his right 
ankle and his legs giving out.  Claimant was referred to Dr. Rawat, a neurologist, to as-
sess his continuing complaints.  

12. On August 7, 2007, Dr. Rawat examined claimant and noted that motor strength 
was difficult to assess in his right arm because of pain, but claimant appeared to have 
adequate strength and no obvious atrophy or fasciculations.  In his legs he also ap-
peared to have questionable weakness on the right when compared to the left, but 
again the strength appeared to be relatively adequate.  Dr. Rawat found no obvious 
swelling of the arm or leg or significant difference in temperature on the right when 
compared to the left.  Dr. Rawat concluded that claimant had some signs, including hy-
perpathia and allodynia of his right arm and possibly his right leg, consistent with reflex 
sympathetic dystrophy/CRPS.  Dr. Rawat also noted, “Clearly given the right-sided 
symptoms and his atrial fibrillation, we need to exclude stroke or a central cause for his 
unusual symptoms.”  Consequently, Dr. Rawat referred claimant for a brain MRI.  Dr. 
Rawat also noted that depression might be a significant factor for claimant’s symptoms.  

13. On August 9, 2007, Dr. Finn provided Claimant with an epidural steroid injection.  
Dr. Finn conducted a physical examination and stated, in pertinent part:  “There was no 
discoloration comparing right to left upper extremity or lower extremity.  There was no 
loss of hair patterns in the upper and lower extremities.  He did have some ridging of the 
great toenail on the left compared to right.  There was no swelling involving the upper or 
lower extremities.  DIAGNOSES:  Pain disorder, uncertain etiology.  ASSESSMENT:  
The patient does not fit the criteria for complex regional pain syndrome/RSD in my opin-
ion…  I am doubtful of the diagnosis of CRPS as I do not feel he would fulfill the criteria 
based on allodynia alone.”  

14. The August 14, 2007, brain MRI was interpreted as essentially normal and 
showed no indication of a stroke.

15. On August 30, 2007, Dr. Hart explained to claimant that there is no electrical 
connection between the manipulation of the posteromedial aspect of his right elbow and 
burning and tingling in his ankles.  Dr. Hart analogized the situation to turning the light 
on in the kitchen and have the downstairs bathroom light go on and off.  Claimant also 
complained that manipulation of the right elbow scar caused his abdominal musculature 
to contract.  Dr. Hart also told claimant that he had no explanation for that symptom.

16. On September 7, 2007, claimant underwent a bone scan.  Dr. Moore interpreted 
the results:  “There is mild increased trace uptake in both acromioclavicular joints, 



slightly greater on the right side as well as over both coracoid processes.  Increased up-
take is noted at the articulations between the medial aspect of the right first rib and 
manubrium and to a lesser extent at the articulation between the first rib and manubrium 
on the left as well.  Minimal uptake is noted in the posterior aspect of the right tenth and 
eighth ribs.  Both of these areas are relatively faint and may be related to old healing rib 
fracture.  Note is made there is very subtle minimal uptake involving the right humeral 
head and shaft of the right humerus compared to the left humerus.  Uptake within the 
soft tissues however appears symmetric.  Impression:  1.  Mild increased uptake involv-
ing the right acromioclavicular joint, right humeral head and to a lesser extent the right 
humeral shaft.  Findings are asymmetrical with the left although the intensity of the ac-
tivity in the soft tissues is symmetric and not increased.  The relatively minimal in-
creased asymmetric boney uptake and lack of significant uptake in the soft tissues 
raises the possibility  of remote or resolving reflex sympathetic dystrophy.  The findings 
would not be typical for acute reflex sympathetic dystrophy as the asymmetric uptake is 
relatively minimal.  2.  Minimal uptake in the posterior aspect of right ribs probably re-
flecting old or healing rib fractures.”  

17. On October 22, 2007, Dr. Pitzer performed an independent medical examination 
(“IME”) for respondents.  He diagnosed probably myofascial pain and ulnar neuropathic 
pain.  He concluded that it was unlikely that claimant had CRPS.

18. On November 12, 2007, Dr. Rawat diagnosed right upper extremity CRPS and 
referred claimant to Dr. Koons.

19. On January 3, 2008, Dr. Conwell performed thermogram testing only on claim-
ant’s legs because claimant complained that he could not stand the testing on his arms.  
The lower extremity thermogram was normal.  

20. On January 21, 2008, Dr. Koons concluded that claimant’s reflex sympathetic 
dystrophy had spread to the right lower extremity.

21. On April 22, 2008, Dr. Finn concluded that claimant did not have CRPS based 
solely on allodynia.

22. On February 25, 2009, Dr. Hall performed an IME for claimant.  Dr. Hall recom-
mended diagnostic blocks to determine if claimant had CRPS.

23. Dr. Rawat testified by deposition and admitted that he was not an expert in CRPS 
and was not familiar with the Division of Workers’ Compensation Medical Treatment 
Guidelines for CRPS.  He agreed, however, that eight diagnostic tools are available to 
aid a medical practitioner in diagnosing CRPS:

1. MRI scan of the brain (for the limited purpose of ruling out a stroke).
2. MRI scan of the neck.
3. EMG/NCV studies.
4. Thermogram.



5. Bone Scan.
6. QSART test.
7. Sympathetic Nerve Block.
8. Nerve Biopsy.

24. Claimant had test #1 because Dr. Rawat wanted to rule out whether claimant’s 
symptoms were the result of a stroke.  Claimant did not have test #2.  Although Claim-
ant did undergo test #3, the test was performed prior to Claimant’s elbow surgery and 
was positive only for ulnar neuropathy not for CRPS.  Claimant had test #4, a thermo-
gram, which was interpreted as normal.  Claimant did not have tests #6, #7, or #8.  Only 
test #5, the bone scan, was positive for CRPS, but the conclusions are complicated by 
the right shoulder surgeries.  

25. In his deposition testimony, Dr. Rawat concluded that claimant probably had neu-
ropathic pain consistent with CRPS based upon hyperpathia and allodynia.  He contin-
ued to recommend stellate ganglion blocks as reasonable even at this late date be-
cause they would block pain signals along small nerve fibers and the vasomotor and 
pseudomotor fibers.

26. Dr. Koons, a neurosurgeon, testified at hearing that he also was not familiar with 
the Medical Treatment Guidelines for CRPS.  He agreed that he could not say that 
claimant probably had centralized pain, but could only say that it was possible.  He 
noted that CRPS has an early sympathetic effect, but that effect lessens over time.  He 
noted that, after six months, sympathetic blocks will not cure CRPS and one is left with 
medication therapy and possible spinal stimulation.  Dr. Koons agreed that claimant’s 
history of pain indicates neuropathic pain, but not necessarily CRPS.

27. Dr. Hall testified at hearing that claimant had neuropathic pain and sympathetic 
symptoms in the upper quadrant.  Dr. Hall listed the three phases of CRPS:  1.  Acute 
phase, which is more clinically obvious; 2.  Chronic (Ischemic) phase; and 3. “Burn-out 
phase” (Atrophic).  Dr. Hall then stated that Claimant was not in the acute phase, “if he 
ever was in one.”  Dr. Hall noted that claimant was not in the chronic stage and candidly 
admitted that claimant has no solid clinical signs.  He then testified that he thinks Claim-
ant might be in the atrophic phase, but he does not fulfill all criteria.  He noted that, by 
the time one diagnoses CRPS, it almost too late to treat it with sympathetic blocks.  He 
agreed that claimant did not have strong signs of CRPS because he had no vasomotor 
or pseudomotor changes.  Dr. Hall agreed that it was possible the bone scan merely 
showed hot spots form the right shoulder surgeries.

28. Dr. Pitzer testified at the hearing that the minimal uptake found on the bone scan 
is medically probably related to the extensive insult to the bones of the shoulder during 
the surgical procedures.  He agreed that claimant might have neuropathic pain, but not 
a diagnosis of CRPS.  He recommended repeat EMG and thermography testing.  Dr. 
Pitzer agreed that the Medical Treatment Guidelines did not absolutely require two posi-
tive tests to diagnose CRPS and that strong clinical findings could support such a diag-
nosis.  He did not think that claimant had those strong clinical findings.  He noted that 



sympathetic blocks were no longer recommended for claimant because he did not nec-
essarily have any sympathetic component to his symptoms.   

29. Claimant has failed to prove by a preponderance of the evidence that he has 
CRPS.  Three physicians, Dr. Rawat, Dr. Koons, and Dr. Hall, think that he probably has 
CRPS, despite very weak findings and test results.  Three physicians, Dr. Pitzer, Dr. 
Leppard, and Dr. Finn, do not think that he probably has sympathetically-mediated pain.  
The consensus seems to be that claimant has neuropathic pain.  In one sense, the di-
agnosis is now almost irrelevant.  The treatment for that neuropathy is the same as for 
chronic CRPS.  The preponderance of the evidence is that stellate ganglion blocks are 
no longer probably effective to diagnose or treat CRPS.  The remaining treatment is 
through pain control.  Claimant clearly needs additional treatment.  The preponderance 
of the evidence does not demonstrate that he needs treatment for CRPS.  

30. Claimant has proven by a preponderance of the evidence that the MRI of Claim-
ant’s brain performed on August 14, 2007 was reasonably necessary to diagnose the 
occupational injury.  The MRI was to rule out a stroke as a differential diagnosis.  That 
procedure was reasonably necessary before diagnosing or treating CRPS. 

CONCLUSIONS OF LAW

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant must prove that 
an injury directly and proximately caused the condition for which benefits are sought.  
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits by a preponderance 
of the evidence.  The facts in a workers’ compensation case are not interpreted liberally 
in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).  As  found, claimant has failed to prove by a preponderance of the evidence 
that he needs treatment for CRPS.  

2. As found, claimant has proven by a preponderance of the evidence that 
the brain MRI was reasonably necessary to optimize treatment for the work injury.  This 
case is similar to Public Service Co. of Colorado v. Industrial Claim Appeals Office, 979 
P.2d 584 (Colo. App. 1999).  Respondents’ analogy to a referral to a dermatologist for 
suspected non-occupational melanoma is not a good analogy.  Although treatment for 
an unrelated condition is  not necessary in the current matter, diagnosis  of any such un-
related condition was necessary in order to treat the work injury.  If the brain MRI 
showed a stroke, the referral to another provider for treatment of the stroke would likely 
not be related to the work injury.  If the MRI did not show a stroke, treatment for neuro-



pathic or sympathetic pain from the work injury is necessary.  Consequently, the brain 
MRI was ancillary to treatment of the work injury and is the responsibility of the insurer.  

ORDER

 It is therefore ordered that:

1. The insurer shall pay for the brain MRI referred by Dr. Rawat.  

2. Claimant’s claim for treatment for CRPS is denied and dismissed.

3. All matters not determined herein are reserved for future determination.

DATED:  May 5, 2009

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-764-694

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that she sustained a compensable occupational disease during the course and scope of 
her employment with Employer.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to authorized medical treatment that is reasonable and necessary to 
cure and relieve the effects of an occupational disease.

FINDINGS OF FACT

 1. Employer operates a health care facility.  Claimant began working for Em-
ployer in 2000 in a support staff or clerical position.  She did not have an assigned 
workstation and did not regularly sit at a specific desk.

 2. In approximately January 2006 Claimant’s job duties  changed.  She was 
assigned to a specific workstation and sat down for eight hours each day for four days 
per week.  Claimant’s  position required her to “check-in” approximately eight to twenty 
patients each day.

 3. Approximately three months after beginning her new job duties  Claimant 
developed pain in her left lower back and left hip.  She attributed her pain to her work-
station and repetitive job duties.  Claimant explained that, as each patient entered Em-



ployer’s  facility, she was required to move her chair with her left leg in order to retrieve 
the patient’s forms from a printer.  She commented that she was also required to move 
her chair sideways in order to access  a cash drawer at her workstation.  She stated that 
she “checked in” approximately 8-20 patients  each day and was required to move her 
chair twice while “checking in” each patient.  On June 27, 2008 Claimant reported her 
injury to Employer.

 4. On July 2, 2008 Claimant visited Diego Osuna, M.D. for medical treat-
ment.  Claimant reported left lower back pain.  Dr. Osuna commented that it was ques-
tionable whether Claimant’s lower back pain was caused by her work for Employer.  He 
remarked that he would make a final determination regarding causation after evaluating 
Claimant’s workstation.

 5. On July 7, 2008 Dr. Osuna evaluated Claimant’s workstation.  He com-
mented that it was unlikely that Claimant’s back pain was causally related to her job du-
ties for Employer because her job responsibilities were not substantially different from 
the usual activities of daily living.

6. On July 9, 2008 Dr. Osuna issued an addendum detailing his opinion re-
garding the causal relationship between Claimant’s lower back pain and work activities.  
He explained:

Her claimed work related exposure is  moving laterally, mostly to the right 
within a horizontal space of four feet.  Observation of her work station in-
dicates to me that her work activities would require bilateral lateral move-
ment in a rolling chair without significant resistance of 1-2 feet either way.  
Furthermore, the natural motion of lateral movement while sitting in a roll-
ing chair would involve not only pushing off with one foot but also pulling 
with the other significantly reducing the strain on one side.  There is also a 
significant delay in reporting this as a work related exposure causing her 
symptoms.  She had had the hip pain for two years and the back pain for 
six months.

Dr. Osuna concluded that Claimant’s job duties were “less than 50% likely to be 
the cause of her diagnosis of mechanical low back pain.”  He noted the lack of 
temporal proximity between the development of her symptoms and the delay in 
reporting her injuries.  Dr. Osuna also explained “it is not biologically plausible 
that the work related exposure is  the proximate cause of her pain as it is not sig-
nificantly different from activities of daily living.”

 7. On September 26, 2008 Employer conducted an ergonomic evaluation of 
Claimant’s workstation.  The report noted that Claimant had been experiencing lower 
back and left hip pain for several years “especially with pushing chair with left foot and 
twisting left hip.”  The goals of the analysis  included identifying high-risk repetitive 
movements and possible modifications to reduce the risk of injury.  The report provided 
a detailed review of Claimant’s workstation and mentioned several “awkward postures” 
including: (1) “reaching to side to retrieve PVR from printer;” (2) “forward reach above 



shoulder level when sitting to retrieve ID card;” and (3) “moving chair sideways and 
reaching to side to use cash drawer.”  The report thus noted five recommended 
changes to Claimant’s workstation.

 8. On August 4, 2008 W. Rafer Leach, M.D. conducted an independent 
medical examination of Claimant.  He stated that Claimant had suffered a “lumbar strain 
with facetogenic pain source due to repetitive insult.”  Dr. Leach thus concluded “causa-
tion, I believe, is  clear within a reasonable degree of medical probability and related to 
the patient’s work environment over the last two years.”

 9. Dr. Leach testified at the hearing in this matter.  He reiterated that Claim-
ant’s work duties  for Employer caused her lower back condition.  Emphasizing the er-
gonomics report, Dr. Leach explained that Claimant only developed left lower back and 
hip pain after her workstation changed in 2006.  He also noted that Claimant had not 
suffered any preexisting complaints of left lower back or hip pain and had not changed 
her activities of daily living.

 10. On November 8, 2008 Claimant underwent an independent medical ex-
amination with L. Barton Goldman, M.D.  Dr. Goldman concluded that Claimant’s  me-
chanical lower back pain was not caused by her job duties for Employer.  He com-
mented that the literature in Level II accreditation courses regarding causation for occu-
pational diseases typically emphasized prolonged awkward positioning of 30 to 45 de-
grees at the hip and back while standing for more than 2-4 hours  per day and repetitive 
bending and twisting.  He noted that the definition of “repetitive” “involves repeating a 
movement no less than once every 2-5 minutes.”  Agreeing with Dr. Osuna, Dr. Gold-
man remarked that Claimant’s mechanism of injury fell “substantially within the realm of 
medical possibility and not probability.”  Dr. Goldman explained that Claimant did not 
undertake repetitive movements in performing her job duties and failed to utilize “appro-
priate compensatory movements” to reduce her symptoms.  He also commented that 
Claimant’s symptoms did not improve on her days home from work and she exhibited 
“substantial unconscious symptom magnification” during physical examination.  Finally, 
Dr. Goldman stated that Claimant’s activities of daily living involved the same move-
ments as her job activities for Employer.

 11. Dr. Goldman testified at the hearing in this matter.  He reiterated that 
Claimant’s job duties for Employer did not cause her lower back injuries.  In reviewing a 
September 29, 2008 MRI of Claimant’s  lumbar spine, he explained that the findings 
were consistent with those of any person over 30 years of age.  Dr. Goldman noted that 
the MRI findings of degenerative spinal canal compromise at L4-L5 and L5-S1 and bi-
lateral neuroforaminal encroachment at L5-S1 did not contribute to Claimant’s mechani-
cal lower back pain.  He explained that, based on Claimant’s description of her work ac-
tivities, the MRI should have revealed one-sided instead of bilateral findings.  Finally, 
based on Claimant’s pain complaints, Dr. Goldman would have expected the MRI to re-
veal more pathology at the L3 level and possibly the L4-L5 level.  Although Dr. Goldman 
acknowledged that Claimant’s  job duties possibly exacerbated her lower back condition, 
her job duties did not aggravate or accelerate her underlying symptoms. 



 12. Claimant has failed to establish that it is  more probably true than not that 
she sustained an occupational disease during the course and scope of her employment 
with Employer that did not arise from a hazard to which she would have been equally 
exposed outside of her employment.  Claimant’s  lower back condition thus was  not 
caused, accelerated, intensified or aggravated by her duties for Employer.  Dr. Osuna 
credibly concluded that Claimant’s job duties were “less  than 50% likely” to be the 
cause of her mechanical low back pain.  He noted the lack of temporal relationship be-
tween the development of her symptoms and the delay in reporting her injuries.  Dr. Os-
una also explained that, because Claimant’s  job duties were not significantly different 
from activities of daily living, it is unlikely that they were the proximate cause of her 
symptoms.  Dr. Goldman also persuasively explained that Claimant’s job duties did not 
cause her mechanical lower back pain.  He credibly remarked that Claimant did not un-
dertake repetitive movements in performing her job duties, her symptoms failed to im-
prove while at home and she exhibited “substantial unconscious symptom magnifica-
tion” during physical examination.  Dr. Goldman also commented that Claimant’s lumbar 
MRI findings were consistent with those of any person over the age of 30 and were in-
consistent with her pain symptoms.  In contrast Dr. Leach relied on the ergonomic 
evaluation of Claimant’s workstation to conclude that Claimant’s mechanical lower back 
pain was  caused by her job duties for Employer.  However, because Dr. Leach’s opinion 
is  predicated almost exclusively on the temporal relationship between Claimant’s 
change in workstation and her development of lower back pain, it is less persuasive 
than the opinions of doctors Osuna and Goldman.

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-



tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the ALJ.  Faulkner, 12 P.3d at 846.

5. The test for distinguishing between and accidental injury and an occupa-
tional disease is  whether the injury can be traced to a particular time, place and cause.  
Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational disease” is 
defined by  §8-40-201(14), C.R.S. as:

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment.

 6. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof require-
ments in addition to those required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the dis-
ability for which compensation is sought.  Id.   Where there is  no evidence that occupa-
tional exposure to a hazard is  a necessary precondition to development of the disease, 
the claimant suffers from an occupational disease only to the extent that the occupa-
tional exposure contributed to the disability.  Id.

 7. As found, Claimant has failed to establish by a preponderance of the evi-
dence that she sustained an occupational disease during the course and scope of her 
employment with Employer that did not arise from a hazard to which she would have 
been equally exposed outside of her employment.  Claimant’s lower back condition thus 
was not caused, accelerated, intensified or aggravated by her duties for Employer.  Dr. 



Osuna credibly concluded that Claimant’s  job duties were “less  than 50% likely” to be 
the cause of her mechanical low back pain.  He noted the lack of temporal relationship 
between the development of her symptoms and the delay in reporting her injuries.  Dr. 
Osuna also explained that, because Claimant’s job duties were not significantly different 
from activities of daily living, it is unlikely that they were the proximate cause of her 
symptoms.  Dr. Goldman also persuasively explained that Claimant’s job duties did not 
cause her mechanical lower back pain.  He credibly remarked that Claimant did not un-
dertake repetitive movements in performing her job duties, her symptoms failed to im-
prove while at home and she exhibited “substantial unconscious symptom magnifica-
tion” during physical examination.  Dr. Goldman also commented that Claimant’s lumbar 
MRI findings were consistent with those of any person over the age of 30 and were in-
consistent with her pain symptoms.  In contrast Dr. Leach relied on the ergonomic 
evaluation of Claimant’s workstation to conclude that Claimant’s mechanical lower back 
pain was  caused by her job duties for Employer.  However, because Dr. Leach’s opinion 
is  predicated almost exclusively on the temporal relationship between Claimant’s 
change in workstation and her development of lower back pain, it is less persuasive 
than the opinions of doctors Osuna and Goldman.

 ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for Workers’ Compensation benefits is denied and dismissed.

DATED: May 5, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-678

ISSUE

¬ Did the respondents prove by a preponderance of the evidence that the claimant 
willfully violated a safety rule so as to justify reduction of his compensation by fifty per-
cent?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following find-
ings of fact:



1. On July 29, 2008, the claimant sustained injuries in motor vehicle accident when 
the tractor-trailer truck that he was driving left the road east of Wolf Creek Pass.  
2. The insurer admitted liability for this accident, admitting for medical, temporary 
disability and permanent disability benefits.  However, in its admissions the insurer re-
duced the claimant’s indemnity compensation on grounds that he violated safety rules 
of the employer within the meaning of § 8-42-112(1)(b), C.R.S.  The claimant applied for 
a hearing to challenge this reduction of benefits.
3. The employer has a written rule against “sleeping on the job.”  The employer also 
has a rule that truck drivers are required to pull off the road and rest if they feel sleepy 
while operating a company vehicle.  The claimant admitted that he was aware of these 
rules and agreed that they are “safety rules” adopted for the protection of employees 
and the public at large.
4. On July 27, 2008, at approximately 10:00 p.m., the claimant began a trip from 
Denver, Colorado to Farmington, New Mexico for the purpose of delivering food prod-
ucts to the employer’s clients.  After making four deliveries on the morning of July 28, 
2009, the claimant began a 10-hour layover at a motel in Farmington.
5. On July 28, 2008, at approximately 9:30 p.m., the claimant returned to his truck 
and made three additional deliveries.  The claimant then began the return trip to Denver, 
leaving the town of Aztec at approximately 1:30 a.m. on July 29, 2008.
6. At approximately 3:00 a.m. the claimant reached the town of Pagosa Springs, 
Colorado.  The claimant credibly testified that by the time he arrived at Pagosa Springs 
he was feeling drowsy and pulled off of the road to take a nap.  The nap lasted until ap-
proximately 3:45 a.m.  
7. The claimant then resumed his trip and successfully negotiated Wolf Creek Pass.  
However, at approximately 5:15 a.m., or one and one-half hours after taking the nap, he 
drove off the road and sustained the injuries that are the subject of this claim.  Based on 
the diagram of the accident drawn by the claimant, the ALJ finds that the accident oc-
curred on a straight stretch of highway.  The claimant’s truck drove off of the right side of 
the road, then veered to the left across the westbound lane of traffic and came to rest in 
a field on the north side of the road.
8. While in the hospital after the accident the claimant was interviewed by a State 
Trooper.  The claimant initially told the trooper that he did not know what happened.  
However, after speaking with the trooper the claimant surmised that he fell asleep at the 
wheel causing him to drive off of the right side of the road.  He then over-corrected 
causing the truck to drive off the north side of the highway.  
9. On July 30, 2008, the claimant completed a written report to the employer stating 
that he fell asleep at the wheel, drove off the right side of the road then verred off of the 
left side of the highway while trying to control the vehicle.
10. The ALJ finds as a matter of fact that on July 29, 2008, the claimant fell asleep at 
the wheel causing him to drift off of the right side of the road.  The ALJ further finds the 
claimant was awakened when the truck left the road and he then overcorrected causing 
the truck to cross the westbound lane and drive off the north side of the highway.  The 
ALJ finds that this incident caused the injuries for which the respondents have admitted 
liability.
11. The ALJ finds that the respondents failed to prove that the claimant’s action in 
suddenly falling asleep and driving off the road rises to the level of a “willful” violation of 



the employer’s rules against falling asleep on the job and failing to stop and rest when 
the driver experiences sleepiness.
12. The claimant credibly testified, and the ALJ finds, that the claimant did not notice 
or experience sleepiness or drowsiness immediately prior to the occurrence of the acci-
dent east of Wolf Creek Pass.  In this regard, the ALJ credits the claimant’s testimony 
that approximately one and one-half hours before the accident he felt sleepy.  At that 
time the claimant stopped the truck and took a nap in Pagosa Springs.  The respon-
dents failed to introduce credible or persuasive evidence to contradict or discredit the 
claimant’s testimony that he took a nap in Pagosa Springs.  Based on this evidence the 
ALJ infers that the claimant willingly obeyed the employer’s safety rules against driving 
while drowsy.  Further, the ALJ infers that if the claimant had consciously experienced or 
noticed any drowsiness after crossing Wolf Creek Pass he would most probably have 
stopped his truck and rested.  Moreover, considering the amount of driving the claimant 
had done since 10:00 p.m. on July 27, 2009, and the fact that he had just negotiated 
Wolf Creek Pass while driving a tractor-trailer rig, the ALJ does not find it implausible 
that the claimant suddenly fell asleep at the wheel without any conscious awareness 
that he was too sleepy to stay awake and safely operate the truck.  The ALJ finds that, 
at most, the claimant was negligent in continuing to drive the truck after he crossed Wolf 
Creek Pass. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

The respondents contend that evidence establishes the claimant willfully violated 
the employer’s safety rules by falling asleep at the wheel and wrecking the truck.  The 
ALJ disagrees and finds that the respondents failed to prove that the claimant commit-
ted any “willful” violation of the employer’s safety rules.

Section 8-42-112(1)(b), C.R.S., provides for a fifty-percent reduction in compen-
sation where the claimant’s injury results from his  willful failure to obey any reasonable 
rule adopted by the employer for the safety of the employee.  The respondents shoulder 
the burden of proof to establish by a preponderance of the evidence that the injury was 
the result of a willful violation of a safety rule.  Lori's Family Dining, Inc. v. Industrial 
Claim Appeals Office, 907 P.2d 715 (Colo. App. 1995).  A preponderance of the evi-
dence is that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts  in a workers' compensation case must be interpreted neutrally, nei-
ther in favor of the rights of the claimant nor in favor of the rights of respondents.  Sec-
tion 8-43-201, C.R.S.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-



ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

The respondents satisfy the burden to prove a “willful” violation by showing that 
the employee knew of the safety rule yet intentionally performed the forbidden act.  The 
respondents need not prove that the employee, having the rule in mind, determined to 
break it.  Stockdale v. Industrial Commission, 76 Colo. 494, 232 P. 669 (1925).  How-
ever, mere negligence is not sufficient to demonstrate willful conduct.  Bennett Proper-
ties Co. v. Industrial Commission, 165 Colo. 135, 437 P.2d 548 (1968); Johnson v. Den-
ver Tramway Corp., 171 Colo. 214, 171 P.2d 410 (1946).

As determined in Findings of Fact 11 and 12, the respondents failed to prove it is 
more probably true than not that the claimant willfully violated the employer’s safety 
rules against sleeping on the job and requiring drivers to stop and rest if they feel sleepy 
or drowsy.  Rather, the ALJ finds  the claimant credibly testified that he did not feel 
sleepy immediately before the accident.  Although the claimant may have been negli-
gent in suddenly falling asleep at the wheel, the respondents failed to prove that he 
consciously operated the vehicle while sleepy.  Thus, the respondents  failed to prove a 
“willful” violation of any safety rule and the requested reduction in compensation must 
be denied.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. The respondents’ request to reduce compensation based on the claim-
ant’s alleged violation of two safety rules is  denied.  The respondents shall pay the ad-
mitted compensation without regard to the alleged safety rule violations.

 2. All issues not determined herein are reserved for future determination.

DATED: May 5, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO



WORKERS’ COMPENSATION NO. WC 4-758-412

ISSUES

 The issue for determination is temporary disability benefits. 

FINDINGS OF FACT

1. It has previously been determined that Claimant sustained a compensable injury 
on April 27, 2008.  Respondents have admitted for an average weekly wage of $474.66 
($67.809 per day).
2. Claimant continued to work for some period following the compensable injury.  
Claimant did suffer a wage loss following the injury.  For the pay period ending May 13, 
2008, Claimant earned $160.00, an average of $11.429 per day from the date of the in-
jury.  Claimant lost wages due to the injury at the rate of $56.38 per day or $394.66 per 
week.
3. Employer sent Dr. Gellrick, an authorized treating physician, a job description in-
volving modified duties.  The job description involved work on the line assembling food 
orders.  The job description also included cleaning duties as assigned.  Dr. Gellrick ap-
proved the modified job duties on July 16, 2008. 
4. Employer sent Claimant an offer of modified employment on July 17, 2008.  
Claimant was directed to report to work on July 30, 2008, at 6:00 p.m. 
5. On July 21, 2008, Dr. Gellrick modified Claimant’s restrictions.  Dr. Gellrick re-
stricted Claimant from repetitive bending at the waist.  On July 28, 2008, Dr. Gellrick fur-
ther limited Claimant from walking or standing more than five or ten minutes per hour.  
With this restriction Claimant could not work the line and assemble the food orders.  
Claimant was capable of sitting down and wiping trays. 
6. Claimant testified that he returned to work on July 30, 2008.  Rodriquez, Claim-
ant’s supervisor who no longer works for Employer, also testified that Claimant returned 
to work July 30, 2008.  Employer’s pay records show that Claimant worked 6.02 hours 
on July 24, 2008, 6.00 hours on July 25, 2008, 0.43 hours on July 26, 2008, no hours on 
July 27, 2008, 0.35 hours on July 28, 2008, and no hours thereafter.  This testimony of 
Claimant and Rodriquez is not credible and persuasive.  It is found that Claimant 
worked the hours stated in the Employer’s records. 
7. Claimant was temporarily and totally disabled from May 14, 2008, through July 
23, 2008.  Claimant was temporarily partially disabled from July 24, 2008, to July 29, 
2008.  
8. Claimant testified that on the last day he worked for Employer, he punched in and 
worked ten minutes.  He was then directed to talk to Doreen.  He testified that Doreen 
told him to work on the line.  Work on the line was beyond Claimant’s restrictions.  
Claimant testified that he told Doreen that he was not able to work on the line.  He testi-
fied that Doreen called Mario, the manager.  He testified that Doreen handed him the 
phone and that Mario told him that he had to work the line.  Claimant testified that he 
told Mario that he was not able to work the line.  He testified that he gave the phone 
back to Doreen and that Doreen spoke to Mario.  He testified that Doreen then punched 
him off work and told him to go home and to call when he felt better.  He testified that he 



then went home.  He testified that he called Mario and left messages on October 8 and 
9, 2008, to state that he felt better.  He testified that Mario never called him back. 
9. Mario testified that Claimant did work about five days in July 2008.  He testified 
that he did not ask Claimant to work the line, and did not tell anyone to direct Claimant 
to work the line.  Mario testified that he told Claimant’s supervisors that Claimant was to 
wipe trays and could sit down while wiping the trays.  He testified that he saw Claimant 
sitting and looking out the window.  He testified that Claimant said he was not feeling 
well.  He testified that Claimant then left work.  He testified that Claimant came back the 
next day and left early again.  He testified that Claimant did appear for work again.  He 
testified that he did not have the conversation with Claimant and Doreen that Claimant 
had testified to.  
10. The testimony of Mario is credible and persuasive. It is found that Claimant was 
not directed to work the line and that Doreen did not tell Claimant to go home and punch 
him off of work.  It is found that the work Claimant performed from July 24, 2008, to July 
28, 2008, was within his restrictions. It is found that Claimant left work on July 28, 2008, 
and did not appear for work again.  Employer had work available for Claimant on July 
28, 2008, that was within Claimant’s restrictions.  Claimant did not leave work due to the 
compensable injury. 
11. Claimant did not report to work on July 30, 2008, as directed in the letter of July 
17, 2008.  

CONCLUSIONS OF LAW

 Temporary disability benefits are payable if an injury or occupational disease 
causes disability.  If the disability lasts more than two weeks, disability benefits are pay-
able from the day the injured worker leaves work as a result of the injury.  Section 8-42-
103(1)(b), C.R.S. 

 In cases of temporary partial disability, benefits are payable at the rate of two-
thirds of the difference between the average weekly wage at the time of the injury and 
the average weekly wage during the period of temporary disability. Section 8-42-106(1), 
C.R.S.  Temporary partial disability benefits  end when the attending physician gives the 
claimant worker a written release to return to modified employment, such modified em-
ployment is offered to the claimant in writing, and the claimant fails to begin such em-
ployment.  Section 8-42-106(2)(b)(I), C.R.S. 

 In cases of temporary total disability, benefits  are paid at the rate of two-thirds of 
the claimant’s average weekly wage.  Section 8-42-105(1), C.R.S. Temporary total dis-
ability benefits  are payable until the occurrence of any of the events listed in Section 8-
42-111(3), C.R.S.  Temporary disability benefits end when a claimant returns to modified 
employment or when an attending physician gives the claimant a release to return to 
modified employment, the employment is offered to the claimant in writing, and the 
claimant fails to begin such employment.  Sections 8-42-105(3)(b) and (d)(1), C.R.S.

 Claimant has established by a preponderance of the evidence that he is entitled 
to temporary partial disability benefits from April 29, 2008, to May 13, 2008, inclusive.  
The difference between Claimant’s average weekly wage at the time of the injury and 



the average weekly wage during this period of disability is  $394.66.  Temporary partial 
disability benefits is payable for this period at the rate of $263.11 per week. 

 Claimant has established by a preponderance of the evidence that he is entitled 
to temporary total disability benefits from May 14, 2008, through July 23, 2008.  Tempo-
rary total disability benefits are payable at the rate of $316.44 per week. 

 Claimant is entitled to temporary partial disability benefits from July 24, 2008, to 
July 29, 2008.  The preponderance of the evidence shows that Claimant returned to 
work to a modified position on July 24, 2008, and had a loss of earnings.  Respondents 
have established by a preponderance of the evidence that an attending physician gave 
Claimant a release to return to modified employment, modified employment was offered 
to Claimant in writing, and Claimant failed to begin the employment on July 30, 2008.  
No wage information for the period from July 24 to July 29, 2008, was presented.  De-
termination of the rate of temporary partial disability benefits for this period is reserved. 

 Claimant’s request for temporary disability benefits on and after July 30, 2008, is 
denied. 

 Insurer is liable for interest at the rate of eight percent per annum on any benefit 
not paid when due. Section 8-43-410, C.R.S.

ORDER

 It is therefore ordered that:

1. Insurer shall pay Claimant temporary partial disability benefits at the rate of 
$263.11 per week from April 29, 2008, to May 13, 2008.
2. Insurer shall pay Claimant temporary total disability benefits from May 14, 2008, 
to July 23, 2008, at the rate of $316.44 per week. 
3. Insurer shall pay Claimant temporary partial disability benefits from July 24, 
2008, to July 29, 2008, at a rate to be determined. 
4. Claimant’s request for temporary disability benefits on and after July 30, 2008, is 
denied. 
5. Insurer shall pay interest to Claimant at the rate of 8% per annum on all benefits 
not paid when due.
6. Issues not determined by this order are reserved. 

DATED:  May 6, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-771-625



ISSUES

 The issues for determination are:

1. Compensability;
2. Medical benefits;
3. Average weekly wage (AWW);
4. Temporary total disability benefits from September 12, 2008 and continuing;
5. Responsible for termination; and
6. Pre-existing condition, personal deviation, idiopathic injury, and going to and from 
work exception.

STIPULATIONS 

1. The parties stipulate to an AWW of $600.00. 

2. John Kimura appeared at hearing but did not testify as the parties stipulated that 
John Kimura owns the vehicle Ron Ida was driving on September 11, 2008. Further, the 
parties stipulated Mr. Kimura’s vehicle did not sustain damage as a result of the alleged 
motor vehicle incident.

FINDINGS OF FACT

1. Claimant worked as a warehouse helper and driver for the employer. Claimant’s 
job duties included working in the employer’s warehouse and occasionally using com-
pany trucks to make deliveries/pick ups from the employer’s vendors in the Denver, 
Colorado area.

2. Debbie Baker is the owner and president of employer. Debbie Baker testified 
credibly that when claimant made pick-ups or deliveries, the employer and/or vendor 
generated pick-up tickets or work orders for each pick-up or delivery. 

3. As part of claimant’s job, the employer allowed claimant to use the employer’s 
cell phone for business use. Claimant’s cell phone number is 720-219-3006. Employer’s 
telephone number is 720-794-7900. Debbie Baker receives and pays for claimant’s cell 
phone bills related to telephone number 720-219-3006.

4. Shaw Industries is one of the employer’s vendors. Shaw Industries only makes 
delivers directly from its facility to employer. Employer does not make pick-ups from 
Shaw Industries.

5. When Shaw Industries makes a delivery, the employer would have an accompa-
nying work order. Employer has no work order for Shaw Industries for September 11, 
2008. 



6. The employer has never directed claimant to pick up merchandise or samples 
from Shaw Industries on Monaco and Smith Road and did not request claimant to make 
a pick-up on September 11, 2008. 

7. September 11, 2008 was a light day for the employer and Dal, Emser Tile and 
Interceramic were the only authorized trips claimant was requested to take. 

8. Claimant testified that he left the employer’s business on September 11, 2008 
between 11:30 a.m. and 12:15 p.m.  He testified after leaving I-70 and Peoria, the area 
where Dal Tile and Emser tile are located, he got onto I-70 heading westbound. 

9. Claimant testified that at approximately 1:00 p.m. he received a telephone call 
(on the employer’s cell phone he was using) from either Angie Baker or Kim Medor, em-
ployees of employer. Claimant testified that Angie Baker or Kim Medor asked him to go 
to Shaw Industries on Monaco and Smith Road for a pick up. Claimant testified at the 
time of the call, he was in the middle lane on I-70 heading west. Claimant testified that 
he had already passed the Monaco exit, which he needed to take in order to get to 
Shaw Industries. Claimant testified he was unable to get over into the right lane to exit 
until he got to the Brighton Blvd exit. Claimant’s testimony is not credible.

10. Claimant testified that he took the Brighton Blvd. exit and was in the left lane with 
his blinker on, waiting for the light to turn green, in order to turn around to get back on I-
70 when he was struck from behind by another truck.

11. Claimant’s testimony that while waiting for the light to turn green, in order to turn 
around to get back onto I-70 for the purpose of going back to Shawn Industries was not 
credible. The employer did not direct claimant to travel to Shaw Industries. As such, 
claimant did not confer a benefit upon the employer. Further, claimant’s act of exiting off 
I-70 onto Brighton Blvd. was not part of his job and outside the course and scope of his 
employment.   

12. Angie Baker testified credibly that she did not call claimant on the telephone on 
September 11, 2008 and direct him to make a pick up from Shaw Industries. 

13. Kim Medor testified credibly that she did not call claimant on September 11, 2008 
to request that claimant go to Shaw Industries for a pick up. 

14. Kim Medor was the secretary answering telephones for the employer on Sep-
tember 11, 2008. 

15. Kim Medor and Angie Baker testified credibly they did not talk to claimant on the 
phone prior to the motor vehicle incident on September 11, 2008. 

16. Claimant’s testimony that while driving west on I-70 he received a telephone call 
from either Angie Baker or Kim Medor directing him to travel to Shaw Industries is in-
credible.



17. The employer’s cell phone records demonstrate that no call was made from the 
employer to claimant prior to the motor vehicle accident.

18. Further, the evidence shows that claimant’s testimony regarding the time of the 
alleged incident is incredible. Claimant has provided inconsistent times of the alleged 
incident. On the September 11, 2008 medical note from Concentra, claimant reports 
13:37 (1:47 p.m.) as being the time of injury. Yet the employer’s cell phone records 
shows claimant calling Ron Ida’s telephone number at 1:30 p.m., prior to the alleged in-
cident. Mr. Ida testified he did not know claimant prior to the alleged motor vehicle inci-
dent. Claimant reports on the accident report that the accident occurred at 1:45 p.m. 
Claimant’s Workers’ Claim for Compensation form notes the incident occurred at 1:30 
p.m. 

19. Debbie Baker testified that she reviewed the cell phone bill for September 11, 
2008 and inquired into a call made at 1:30 p.m. to telephone number 303-981-6267. 
This number belongs to Mr. Ida.  

20. The employer did not request or direct claimant to pick up merchandise or 
samples from Shaw Industries.  The September 11, 2008 motor vehicle accident oc-
curred during a deviation from claimant’s employment so substantial as to remove it 
from the employment relationship.  Therefore, claimant was not in the course and scope 
of employment when he exited off I-70 onto Brighton Blvd.  Claimant failed to prove by a 
preponderance of the evidence that he sustained a compensable injury/

21. Claimant’s testimony is incredible in that claimant testified he received a 
telephone call from Angie Baker or Kim Medor at approximately 1:00 p.m. asking him to 
travel to Shaw Industries. Claimant alleges at the time of the call, he had passed the 
Monaco exit heading west on I-70. Claimant misses the Colorado exit and the Vasquez 
exit and finally took the Brighton Blvd. exit. Claimant notes on the accident report that 
the accident occurred at 1:45 p.m. However, it is unlikely that if Angie Baker or Kim Me-
dor called claimant at 1:00 p.m., as alleged by claimant, that it would have taken claim-
ant forty-five minutes to travel approximately less than five miles. 

22. Claimant’s testimony is incredible when he testified that after being struck, 
he was in shock and when he stepped out of the vehicle, his right ankle was hurting 
him. Mr. Ida testified he was traveling approximately 5 miles when he “tapped” into the 
back of the vehicle claimant was driving. Mr. Ida testified there was no damage to the 
vehicles and no injuries. Mr. Ida credibly testified he observed claimant exiting the vehi-
cle and claimant was not limping, was not bleeding, claimant did not complain he was in 
pain nor did claimant appear to be injured. There was no damage to the vehicle claim-
ant was driving. It was stipulated that no damage was done to the vehicle Mr. Ida was 
driving. Angie Baker testified credibly that when she spoke to claimant on the phone af-
ter the incident, she asked claimant whether he was injured and that claimant stated he 
had not been injured in the motor vehicle incident.



23. At the time of the incident, claimant was wearing his seat belt. Ron Ida 
was slowing down to stop at the light, traveling approximately 5 mph when the truck he 
was driving tapped the rear end of the truck claimant was driving.   After Mr. Ida rear-
ended claimant’s truck, both he and claimant got out of their respective trucks to see 
whether there was  any damage to the vehicles. Mr. Ida credibly testified he did not ob-
serve any damage to the vehicle he was driving and his airbags did not deploy.

24. Claimant was carrying merchandise for the employer in the front of the 
vehicle and that merchandise was not damaged in the incident.

25. After the accident, Mr. Ida gave claimant his telephone number and the 
two men went their separate ways. Mr. Ida’s cell phone number is 303-981-6267. 

26. Claimant’s testimony was incredible when he testified Mr. Ida left the 
scene of the incident. Mr. Ida testified credibly that he did not leave the scene of the in-
cident as alleges by claimant.

27. Angie Baker testified credibly that when claimant returned to employer’s  
premises, claimant did not appear to be in pain and indicated he was not injured. 

28. Claimant’s alleged complaints of pain are incredible. The First Report of 
Injury reports injury to claimant’s low back. On the Workers’ Claim for Compensation 
form, claimant reports injury to his neck, back, headaches, left wrist, right wrist and right 
ankle. Yet on the September 11, 2008 medical note from Concentra, claimant also re-
ports injury to his arm, elbow, left ear and knees. 

29. The evidence demonstrates claimant suffered from pre-existing injuries. 
Debbie Baker, Angie Baker and Kim Medor credibly testified that prior to September 11, 
2008, claimant complained of low back pain as a result of moving furniture at home. 

30. Further, claimant testified that in 1994 or 1996, while working for AutoZone 
claimant slipped and fell on a waxed floor injuring his L4-L5 and sacrum.

31. Medical records dated June 11, 2001 indicate claimant “admits to getting 
headaches on and off.” 

32. Medical records dated June 1, 2001 note claimant reports injury to his left 
wrist. 

33. On May 13, 2004 claimant is evaluated for increased bilateral hand pain. 
Impressions of Dr. Russ, M.D. are that “[t]his  could be due to metabolic bone disease or 
osteopenia related to inflammatory arthritis.” 

34. Medical records demonstrate that on or around July 23, 2002 claimant 
complains of “occasional headaches.” 



35. On October 1, 2002 Dr. Kale Vishakha, M.D. opines claimant’s “head-
aches are most likely due to high BP.” 

36. Medical records of October 1, 2002 demonstrate claimant has pre-existing 
complains of low back pain. 

37. Medical records  of October 8, 2002 note claimant to have “limited motion 
of ankle.” 

38. Medical records of November 5, 2002 reports limited range of motion with 
claimant’s ankle. 

39. Medical records of June 30, 2003 note claimant has “episodes of dizzi-
ness and headaches.”  

40. Medical records of March 19, 2005 indicate claimant is evaluated for back 
pain in his lower lumbar spine. 

41. Medical records of June 20, 2005 note claimant reports “bad headaches, 
which he had in the past along with treatment for migraines.” 

42. Medical records of January 15, 2008 reports “two days ago started feeling 
pain in his upper back….”

43. On September 11, 2008, after the subject incident, diagnostic testing is 
performed showing claimant’s left wrist is  “normal”, right wrist is “normal”, right ankle is 
“no fracture”, right elbow is “normal” and cervical spine is “[w] ithin normal limits for 
age.” 

44. On September 11, 2008 claimant is asked, “other than today, have you 
seen a physician for any injuries” and claimant indicates  “twisted ankle.” Yet claimant 
does not mention his  history of back issues, ankle issues, left wrist issue and/or head-
aches.

45. Further, on September 15, 2008 claimant reports to Rod Tague, OTR and 
notes “no history of injuries or impairments to the affected area.”  

46. On September 12, 2008 claimant undergoes a CT of his head. Dr. Law-
rence Gaynoe’s impressions are “[n] ormal CT of the head.”

47. On December 31, 2008 claimant complains to Dr. Danahey “everything 
still hurts. [Claimant] then acknowledges that overall he is really a lot better…” 

48. On January 6, 2009, a MRI of claimant’s right ankle is taken at Denver In-
tegrated Imaging. Dr. Joseph Morgan’s impression is  “[n] o acute structural abnormality 



seen at the right ankle. Spurring at the time of the lateral malleolus, consistent with re-
mote injury.” 

CONCLUSIONS OF LAW

 1. The claimant shoulders  the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  C.R.S. §8-43-201. A preponderance of the evidence is 
that which leads  the trier-of-fact, after considering all the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers’ compensation case must be interpreted neutrally, neither in favor of 
the rights of the claimant, nor in favor of the rights of respondents. C.R.S.  §8-43-201.  

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony in 
action; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See, Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2005).  

3. A workers’ compensation case is  decided on its merits.  C.R.S. §8-43-201.  
The ALJ’s factual findings concern only evidence and inferences found to be dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence or every in-
ference that might lead to conflicting conclusions, and has  rejected evidence contrary to 
the above findings  as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

4. Assessing weight, credibility, and sufficiency of evidence in workers' com-
pensation proceeding is  exclusive domain of administrative law judge. University Park 
Care Center v. Industrial Claim Appeals Office, 2001 DJCAR 3781 (Colo.App.2001).  It 
is  the ALJ’s sole prerogative to evaluate the credibility of the witnesses and the proba-
tive value of the evidence. Halliburton Services v. Miller, 720 P.2d 571 (Colo. 1986).  
Even if other evidence in the record may have supported a contrary inference, it is  for 
the ALJ to resolve conflicts in the evidence, make credibility determinations, and draw 
plausible inferences from the evidence. 

5. The question of whether claimant has met his burden was one of fact for 
determination of the ALJ. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 
(Colo.App.2000). Because of the factual nature of that issue, the Industrial Claim Ap-
peals  Office must uphold the ALJ's  pertinent findings if supported by substantial evi-
dence in the record. C.R.S. §8-43-301(8).

6. Where the ALJ is presented with evidence or testimony that is internally 
inconsistent or is apparently rebutted by other evidence, it is solely the ALJ's  prerogative 



to credit all, part, or none of the testimony. Johnson v. Industrial Claims Appeals Office, 
973 P.2d 624 (Colo.App.1997).  

7. Claimant shoulders  the burden of proving by a preponderance of the evi-
dence that his alleged injuries arose out of the course and scope of his  employment 
with the employer. C.R.S.  §8-41-301(1); see, City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985); Faulkner v. ICAO, 12 P.3d 844 (Colo. App. 2000).  A compensable injury is 
an injury which “arises out of and “in the course of” employment. C.R.S. §8-41-301; 
Price v. Industrial Claims Appeal Office, 919 P.2d 2007 (Colo.1996). An injury “arises out 
of” employment when the origins of the injury are sufficiently related to the conditions 
and circumstances under which the employee usually performs his  or her job functions 
to be considered part of the employee’s services to the employer. General Cable Co. v. 
Industrial Claim Appeals Office, 878 P2d. 118 (Colo.App.1994). 

8. The “in the course” test refers to the time, place and circumstances of the 
injury. Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991). The question of whether 
the claimant proved causation by a preponderance of the evidence is a question of fact 
for resolution by the ALJ.  Faulkner v. ICAO, supra.  The facts in a workers’ compensa-
tion case must be interpreted neutrally, neither in favor of the rights of the claimant nor 
in favor of the rights of the respondents.  C.R.S. §8-43-201. A preponderance of the evi-
dence is  that which leaves the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  

9. The test is whether the activity of the employee at the time of the injury 
was solely for the employee’s own benefit; where such activity is  solely for the em-
ployee’s benefit, the injury does not arise out of her employment.  Brogger v. Kezer, 626 
P. 2d 700 (Colo. App. 1980).  However, an injury while the employee is performing acts 
for the mutual benefit or advantage of both the employer and the employee is usually 
compensable.  Deterts v. Times Publishing Co., 38 Colo. App. 48, 552 P.2d 1033 
(1976).  

10. The ALJ concludes the claimant’s  testimony is  not credible and not per-
suasive. The employer’s  telephone records, as  well as testimony from Kim Medor and 
Angie Baker demonstrate claimant’s version of the facts is inconsistent with the evi-
dence. Claimant’s testimony that while driving west on I-70 he received a telephone call 
from either Angie Baker or Kim Medor directing him to travel to Shaw Industries is not 
credible. Angie Baker and Kim Medor’s testimony, as well as the employer’s telephone 
records demonstrates the employer did not call claimant and/or claimant did not call the 
employer to obtain a directive to travel to Shaw Industries. Further, the evidence shows 
the employer did not direct claimant to travel to Shawn Industries on September 11, 
2008 and claimant was not working on a purchase order at the time of the motor vehicle 
incident. Claimant was not in the course and scope of employment when he exited off I-
70 onto Brighton Blvd. The employer has no vendors in the area of I-70 and Brighton 



Blvd., and claimant was not directed to go to Shaw Industries. Claimant’s testimony is 
not credible and persuasive.

11. Claimant’s exiting off I-70 onto Brighton Blvd. constituted a deviation from 
his employment so substantial as to remove it from the employment relationship.  
Claimant’s alleged injuries did not arise out of the course and scope of his  employment 
with the employer. 

ORDER

 It is therefore ordered that:

1.  Claimant’s claim for workers’ compensation benefits is denied and dis-
missed.

DATED:  May 6, 2009

Barbara S. Henk
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-770-910

ISSUES

 1. Whether Claimant has  proven by a preponderance of the evidence that 
she is entitled to receive Temporary Total Disability (TTD) benefits for the period Octo-
ber 25, 2008 until terminated by statute.

 2. Whether Respondents have established by a preponderance of the evi-
dence that Claimant is precluded from receiving TTD benefits because she was respon-
sible for her termination from employment under §8-42-105(4) C.R.S. and §8-42-
103(1)(g) C.R.S. (collectively “termination statutes”).

STIPULATION

 The parties agreed that Claimant earned an Average Weekly Wage (AWW) of 
$502.15.

FINDINGS OF FACT

 1. Claimant worked for Employer as  a dairy associate.  Her duties included 
organizing merchandise, lifting items and stocking coolers.



 2. On February 4, 2008 Claimant suffered admitted industrial injuries  to her 
lower back and hip during the course and scope of her employment with Employer.

 3. Employer referred Claimant to Authorized Treating Physician (ATP) Greg-
ory Denzel, D. O. for medical treatment.  Claimant visited Dr. Denzel’s office for an 
evaluation on February 12, 2008.  She was diagnosed with lumbar and SI strains.  Dr. 
Denzel placed Claimant on modified duty with a restriction of no sitting for more than 
one hour.

 4. On February 22, 2008 Claimant returned to Dr. Denzel for an evaluation.  
She reported that she was “not improving much.”  Dr. Denzel imposed additional work 
restrictions including no repetitive bending and no lifting in excess of 10 pounds.

 5. Claimant continued to perform modified job duties for Employer.  On May 
19, 2008 she again visited Dr. Denzel for an evaluation.  He imposed additional work 
restrictions that included no crawling, kneeling, squatting, climbing, reaching overhead 
or repetitive motion.

6. On June 23, 2008 Claimant visited Dr. Denzel for another evaluation.  He 
noted that Claimant “has a history of lumbar strain with a MRI showing L5-S1 disk de-
generation.”  Dr. Denzel explained that, despite physical therapy and medications, 
Claimant’s lumbar strain had not improved.  He thus referred Claimant to Kenneth Pet-
tine, M.D. for treatment of her uncontrolled pain.

 7. On July 11, 2008 Claimant visited Dr. Pettine for an evaluation.  He noted 
that Claimant continued to experience right leg pain as a result of her February 4, 2008 
industrial injury.  Dr. Pettine remarked that Claimant suffered from radiculopathy, sen-
sory changes and “motor weakness in an L5 and S1 distribution.”  He recommended 
epidural steroid injections.

 8. On July 11, 2008 Claimant received an “interlaminarepidural steroid injec-
tion at L4-5” from Michael H. McCeney, M.D.  

 9. On July 12-14, 2008 Claimant contacted Employer and explained that she 
was unable to report to work because of the pain from her epidural injections.

 10. On July 14, 2008 Claimant visited Dr. Denzel for an evaluation.  Dr. Den-
zel noted that Claimant had undergone an epidural injection and reported that Claimant 
had been informed that she would experience pain for two to three days after the injec-
tion.  Dr. Denzel noted that Claimant was experiencing pain and appeared to be in some 
distress.  He released Claimant to modified duty for the period July 14-18, 2008.  Dr. 
Denzel continued work restrictions that included no reaching overhead, reaching over 
the body, repetitive motion, crawling, kneeling, squatting or climbing.

 11. On July 18, 2008 Claimant returned to Dr. Denzel’s office for an evalua-
tion.  Claimant reported that, although she received her epidural injection approximately 



one week earlier, she was still suffering from pain.  Dr. Denzel noted that Claimant was 
experiencing pain and tenderness in the lumbar region and SI joint.

 12. Claimant’s employment records reveal that on July 17-18, 2008 she noti-
fied Employer that she was unable to report to work.

 13. On August 20, 2008 Claimant again contacted Employer and stated that 
she was unable to report to work.  On the following day, Claimant visited Dr. Pettine and 
reported that she was experiencing severe back pain and radiating leg pain as a result 
of her industrial injury.  Dr. Pettine recommended a discogram in order to identify the 
source of Claimant’s pain.

 14. Dr. Denzel referred Claimant to Greg Reichhardt, M.D. for an evaluation.  
On September 18, 2008 Dr. Reichhardt remarked that Claimant continued to suffer from 
lower back pain and right leg numbness.  He noted that Claimant had undergone a 
steroid injection without improvement.  Dr. Reichhardt also commented that Claimant 
suffered from possible sacroiliac joint dysfunction and possible discogenic pain.  He 
thus recommended a sacroiliac joint injection with Scott J. Hompland, M.D.

 15. On October 24, 2008 Claimant visited Dr. Reichhardt for an evaluation.  
She reported that “she is doing 100% worse” and continued to experience lower back 
pain.  On the same date, Claimant underwent a right sacroiliac joint injection with Dr. 
Hompland.  

 16. On October 25-26, 2008 Claimant informed Employer that she was unable 
to report to work.

 17. On October 27, 2008 Claimant again contacted Employer and explained 
that she was unable to report to work.  Employer responded that Claimant’s employ-
ment had been terminated effective October 25, 2008.  Employer explained that Claim-
ant’s termination was based on an excessive number of absences and tardies  pursuant 
to attendance policies.

 18. On October 29, 2008 Dr. Hompland drafted a note to Employer on behalf 
of Claimant.  The note provided that Claimant “felt the need to be off work” from October 
25-27, 2008 following her epidural injections.

 19. Jonnie Schommer, Employer’s Personnel Manager, testified about Em-
ployer’s  four-step disciplinary procedure.  Ms. Schommer explained that the first step of 
the procedure involves a verbal “coaching” for a policy infraction.  A subsequent policy 
infraction warrants a written “coaching.”  In the event of a third violation, an employee 
receives a “decision day.”  On a “decision day” the employee is  exempt from her regular 
work shift and is required to draft an “action plan” outlining changes in behavior so that 
there are no additional policy infractions.  If the employee commits  a subsequent viola-
tion within one year, the final disciplinary level is termination of employment.



 20. Ms. Schommer also explained that Claimant received continuing training 
regarding Employer’s attendance policies.  She noted that Employer utilized a point 
system regarding attendance.  Pursuant to Employer’s point system, three unexcused 
tardies constitute one unexcused absence.  Ms. Schommer remarked that Claimant was 
aware that, if she accumulated too many “attendance points” based on unexcused ab-
sences and tardies, she could be disciplined and terminated.  

 21. Claimant’s employment records reveal that she was disciplined for re-
peated absences and tardies pursuant to Employer’s  four-step disciplinary policy.  On 
May 5, 2008 Claimant received a verbal warning based on attendance violations.  On 
June 30, 2008 Claimant received a written warning based on continuing attendance vio-
lations.  On October 11, 2008 Claimant received a “decision day” because she had ac-
cumulated 18 additional absences since June 30, 2008.  Ms. Schommer remarked that 
missing a shift because of a medical appointment does not constitute an unapproved 
absence or tardy.  Claimant was subsequently terminated on October 25, 2008 pursuant 
to the fourth step of Employer’s disciplinary procedure.

 22. In connection with Claimant’s “decision day” she completed a document 
entitled “Action Points/Associate’s Comments.”  She stated “I’m gonna do my best to be 
here when I’m scheduled and my doctors are trying to work with me so I’m not missing 
work because of my treatments.  I only miss work because I have to and I don’t want to 
lose my job.”  Claimant testified that the “treatments” noted in the document were the 
epidural steroid injections recommended by Dr. Pettine.

 23. Claimant testified at the hearing in this  matter.  She explained that some of 
the work she missed subsequent to her February 4, 2008 industrial injury occurred be-
cause she was experiencing pain.  Claimant commented that, following her epidural 
steroid injections she suffered increased pain for two to three days.  She credibly noted 
that she contacted Employer on each of the days that her pain prevented her from re-
porting to work.

 24. Claimant has demonstrated that it is  more probably true than not that she 
is  entitled to receive TTD benefits  from October 25, 2008 until terminated by statute.  
Claimant’s treating physicians imposed work restrictions  that began shortly after her in-
dustrial injury and continued through her date of termination.  Claimant’s  work restric-
tions included no reaching overhead, reaching over the body, repetitive motion, crawl-
ing, kneeling, squatting or climbing.  The restrictions thus  impaired her ability to effec-
tively and properly perform her regular employment.

 25. Respondents have failed to establish that it is more probably true than not 
that Claimant was responsible for her termination from employment.  Respondents  have 
not established that Claimant committed a volitional act or exercised some control over 
the circumstances of her termination.  Although Claimant missed several scheduled 
work shifts  between February 4, 2008 and October 25, 2008, the pain associated with 
her admitted lower back injury caused many of the absences.  Claimant credibly ex-
plained that, following her epidural steroid injections, she experienced increased pain 
for two to three days.  Claimant’s “Action Points/Associate’s Comments” completed on 



her “decision day” also reflects that she was unable to report to work because of her 
epidural steroid injections.  Moreover, the medical records  documenting Claimant’s  pain 
levels  subsequent to her epidural injections are consistent with her testimony.  Although 
some of Claimant’s  absences were related to non-work-related medical conditions or 
personal matters, Claimant was generally terminated for excessive absenteeism.  It is 
thus unclear whether the reasons for Claimant’s termination included medical appoint-
ments and pain that were related to her industrial injury.  Because the effects of Claim-
ant’s industrial injuries prevented her from performing her assigned duties and contrib-
uted to her termination, Respondents have failed to establish that Claimant committed a 
volitional act or exercised some control over her termination under the totality of the cir-
cumstances.

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. To obtain TTD benefits, a claimant must establish a causal connection be-
tween a work-related injury and a subsequent wage loss.  §8-42-103(1)(a), C.R.S.  To 
demonstrate entitlement to TTD benefits a claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, that she left work as a result of 
the disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. 
v. Stanberg, 898 P.2d 542 (Colo. 1995).  The term “disability,” connotes two elements:  
(1) medical incapacity evidenced by loss or restriction of bodily function; and (2) im-
pairment of wage earning capacity as demonstrated by a claimant's inability to resume 



her prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  A claimant suffers 
from an impairment of earning capacity when she has a complete inability to work or 
there are restrictions  that impair her ability to effectively and properly perform her regu-
lar employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).

 5. As found, Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to receive TTD benefits  from October 25, 2008 until terminated by 
statute.  Claimant’s treating physicians imposed work restrictions that began shortly af-
ter her industrial injury and continued through her date of termination.  Claimant’s  work 
restrictions included no reaching overhead, reaching over the body, repetitive motion, 
crawling, kneeling, squatting or climbing.  The restrictions thus impaired her ability to 
effectively and properly perform her regular employment.

 6. Nevertheless, Respondents assert that Claimant is precluded from receiv-
ing TTD benefits subsequent to April 15, 2007 because she was responsible for her 
termination from employment pursuant to §8-42-105(4) C.R.S and §8-42-103(1)(g) 
C.R.S. (collectively “termination statutes”).  Under the termination statutes a claimant 
who is responsible for her termination from regular or modified employment is  not enti-
tled to TTD benefits  absent a worsening of condition that reestablishes the causal con-
nection between the industrial injury and the wage loss.  In re of George, W.C. No. 4-
690-400 (ICAP July 20, 2006); see Anderson, 102 P.3d at 330.  The termination statutes 
provide that, in cases where an employee is responsible for her termination, the result-
ing wage loss is  not attributable to the industrial injury.  In re of Davis, W.C. No. 4-631-
681 (ICAP Apr. 24, 2006).  A claimant does not act “volitionally” or exercise control over 
the circumstances leading to her termination if the effects of the injury prevent her from 
performing her assigned duties and cause the termination.  In re of Eskridge, W.C. No. 
4-651-260 (ICAP Apr. 21, 2006).  Therefore, to establish that Claimant was responsible 
for her termination, Respondents must demonstrate by a preponderance of the evi-
dence that she committed a volitional act, or exercised some control over her termina-
tion under the totality of the circumstances.  See Padilla v. Digital Equipment, 902 P.2d 
414, 416 (Colo. App. 1994).

 7. As found, Respondents have failed to establish by a preponderance of the 
evidence that Claimant was responsible for her termination from employment.  Respon-
dents have not established that Claimant committed a volitional act or exercised some 
control over the circumstances of her termination.  Although Claimant missed several 
scheduled work shifts between February 4, 2008 and October 25, 2008, the pain asso-
ciated with her admitted lower back injury caused many of the absences.  Claimant 
credibly explained that, following her epidural steroid injections, she experienced in-
creased pain for two to three days.  Claimant’s “Action Points/Associate’s Comments” 
completed on her “decision day” also reflects that she was unable to report to work be-
cause of her epidural steroid injections.  Moreover, the medical records documenting 
Claimant’s pain levels subsequent to her epidural injections  are consistent with her tes-
timony.  Although some of Claimant’s  absences were related to non-work-related medi-
cal conditions or personal matters, Claimant was generally terminated for excessive ab-
senteeism.  It is  thus unclear whether the reasons for Claimant’s termination included 



medical appointments and pain that were related to her industrial injury.  Because the 
effects of Claimant’s industrial injuries prevented her from performing her assigned du-
ties and contributed to her termination, Respondents have failed to establish that 
Claimant committed a volitional act or exercised some control over her termination un-
der the totality of the circumstances.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant shall receive TTD benefits for the period October 25, 2008 until 
terminated by statute.

2. All issues not resolved in this Order are reserved for future determination.

DATED: May 6, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-773-710

ISSUES

 Whether Claimant has proven by a preponderance of the evidence that she sus-
tained a compensable injury on September 16, 2008.

 Whether Claimant is entitled to payment of medical expenses for treatment of her 
alleged bilateral upper extremity injuries.

 At hearing, the parties stipulated that if compensable, Claimant’s Average Weekly 
Wage was $627.00.  Also at hearing, Claimant withdrew the issues of temporary total or 
temporary partial disability, without prejudice.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant worked as a bus driver for Employer.  Employer is in the business of 
assisting senior citizens with daytime services, medical care, and transportation to 
medical and other appointments.  Employer refers to these senior citizens as ‘partici-
pants’. 



2. Claimant testified that on September 16, 2008, she was assisting an eld-
erly participant, Larry Lucero, out of her bus when the bus started rolling backward.    
The bus was parked in front of the employer’s building and was on level ground.  
Claimant testified that she took Lucero’s walker from its storage spot at the front of the 
bus, walked down the stairs, and set the walker up.  Mr. Lucero was frail and needed his 
walker. As she turned to return to the bus, Mr. Lucero was walking down the stairs.  Be-
cause Mr. Lucero had been getting progressively ‘more wobily’, as Claimant stated in 
her First Report of Injury to the Employer (Exhibit Q), Claimant was watching him come 
down the stairs of the bus. 

3.   Claimant testified that as Mr. Lucero was coming down the stairs of the bus she 
saw the wheels of the bus move backward in her peripheral vision.  She testified that 
she saw a mud spot on the front tire of the bus move about one-half revolution, from the 
bottom of the tire to the top.  Participant Lucero was on the stairs when Claimant claims 
she noticed the bus moving.  Claimant then turned her body and  was then standing fac-
ing toward the front of the bus, with her feet on the ground and Mr. Lucero standing on 
the ground between her arms.  Claimant’s testimony in this regard conflicts with the 
statement given by Claimant to an investigator on October 22, 2008 (Exhibit 6) when 
Claimant stated she was turned sideways with her right shoulder toward the bus that 
would have placed Claimant facing the back, not the front of the bus.  At this time, both 
Claimant and Mr. Lucero were standing in the space between the bus doors.  According 
the Claimant, these events all occurred within “nanoseconds”.

4. The doors of the bus driven by Claimant on the day of the alleged injury 
are folding glass doors as depicted in Exhibit J.  As Claimant was helping Mr. Lucero off 
the stairs  of the bus  she had one foot on the first step of the bus.  In this position, the 
ALJ finds that Claimant’s  vision of the front tire of the bus would be obscured by the 
doors of the bus and also by a cowling around the doors that protrudes from the body of 
the bus around the door opening.  Additionally, Claimant’s primary attention was fo-
cused on assisting Mr. Lucero down the stairs  of the bus because of his frail and “wo-
bily” condition. The ALJ finds  Claimant’s  testimony that she noticed a mud spot on the 
front tire of the bus move from the bottom to the top to be improbable and not credible.

5. Claimant testified that after she initially stopped the bus, she was holding 
the bus still with both hands against the door and Lucero between her arms.  She testi-
fied that she removed one hand to use the phone that hung around her neck to call for 
help.  She testified that when she removed that hand, the bus moved again.  Claimant 
testified that she quickly placed her second hand back on the door and stopped the 
backwards movement of the bus.  Claimant testified that she sustained bilateral upper 
extremity and shoulder pain as a result of these efforts to stop the bus from moving or 
rolling on September 16, 2008.

 6. Claimant testified that the bus began rolling because it jumped out of park 
and because the emergency brake was defective.  Claimant testified that she had com-



plained in the past to Employer about these types of defects with the particular bus she 
was driving on the day of injury.  

7. Jesse Sanchez is  a lead driver for Employer and part of his job to assist 
drivers in unloading participants, and that he approached claimant as  he normally would 
on September 16, 2008 to assist her in unloading her passengers  after she had parked 
in front of the building.  When Mr. Sanchez arrived, claimant’s arms were not in front of 
her holding the door of the bus to keep it from moving.  The alarm was not sounding on 
the bus as it usually would if it was moving backward.  Claimant told Mr. Sanchez when 
he arrived that the bus had slipped out of park.  Mr. Sanchez went to the driver’s side of 
the bus and checked the bus and when he checked the gearshift, he found that the bus 
was actually in park although he did find the usual “play” of the gearshift within the park 
setting. The parking brake was on.   Mr. Sanchez’ testimony is credible and persuasive.    

8. Kathy Thibeault was claimant’s acting supervisor on September 16, 2008.  
On that day, Claimant came to her office, and reported that the parking brake on the bus 
she was driving didn’t work or that the bus had jumped out of gear and had rolled as a 
result.  Thiebeault called her supervisor, and was told to check out the bus herself to de-
termine if there was a problem.  Thibeault then drove the bus from the facility, accom-
panied by claimant, for the remainder of claimant’s scheduled route that morning.  Tei-
bault tried to duplicate the equipment failure described by claimant a number of times, 
and could not do so.  Claimant did not report to Ms. Thiebeault that she had been 
physically injured during the reported incident during any of their discussions on Sep-
tember 16, 2008.  Ms. Thibeault’s testimony is credible.

9. The ALJ finds Claimant’s testimony that the bus she was driving on Sep-
tember 16, 2008 rolled or began moving after she parked it in front of Employer’s build-
ing and that she sustained bilateral upper extremity and shoulder injuries because she 
had to use her hands to push against the bus to keep it from moving to be improbable 
and not credible.  Claimant’s statements regarding her position at the time she allegedly 
noticed the bus  moving are conflicting, as  found above.  The bus was parked on level 
ground.  It was found to be in park with the brake on by Mr. Sanchez.  Ms. Thibeault 
could not replicate Claimant’s complaint that the bus would jump out of park or that the 
parking brake did not work.  The ALJ finds the testimony of Mr. Sanchez and Ms. Thi-
beault regarding the presence of any mechanical malfunctions with the bus being driven 
by Claimant to be more credible and persuasive than Claimant’s testimony.  The ALJ 
finds that the bus did not move or roll on September 16, 2008 as alleged by Claimant.

10. Claimant sustained an injury to her right wrist in February 2008 when she 
was in an altercation with her nephew.  Claimant obtained treatment for this injury at 
Kaiser and was placed on work restrictions that remained in place at the time of Claim-
ant’s alleged September 16, 2008 injury with Employer.  Additionally, Claimant has a 
history of a hand injury 2 ½ years ago that resulted in chronic right hand weakness.  



11. Claimant reported her injury to Bob Holt at Employer on September 16, 
2008 and Claimant filled out a First Report of Injury on September 17, 2008.  At that 
time, Mr. Holt referred Claimant to Exempla Green Mountain Medical Center where 
Claimant was seen on September 17, 2008 by Physicians Assistant Porter.

12. Physicians Assistant Porter found on physical examination on September 
17, 2008 that Claimant had decreased range of motion due to pain at both wrists with 
no swelling, ecchymosis, erythema or warmth of either hand, wrist or forearm.  Physi-
cians Assistant Porter questioned the causality and the relationship between Claimant’s 
previous injuries and her current condition and made a referral for a physiatry consulta-
tion on the issue of causality.

13. Claimant was seen by Dr. Suzanne Beck, D.O. on September 18, 2008.  
Dr. Beck also questioned causality.  Dr. Beck did not place any new restrictions on 
Claimant as a result of the alleged injury of September 16, 2008 and allowed Claimant 
to remain under the restrictions previously given by her personal physicians at Kaiser.

14. Claimant was evaluated by Dr. John Sacha, M.D. on September 24, 2008.  
Dr. Sacha is a physician who participates in teaching the Division of Workers’ Compen-
sation’s Level II accreditation course for physicians, including the section on assess-
ment of causality.  Dr. Sacha performed a physical examination of Claimant and follow-
ing this examination found significant issues with causality of Claimant’s alleged symp-
toms that Dr. Sacha assessed as wrist pain and myofascial pain with nonphysiologic 
presentation with multiple areas of pain complaints.  Dr. Sacha referred Claimant for an 
EMG to further assess her complaints prior to making a final determination on causality.  
The EMG was done on October 2, 2008 and showed borderline findings for left median 
neuropathy at the left wrist consistent with mild carpal tunnel syndrome.  No other ab-
normalities were found on the EMG.

15. Dr. Sacha testified at hearing, and it is found, that Claimant did not sustain 
an injury on September 16, 2008 even if it were found that the bus rolled or moved on 
that date and that Claimant braced or pushed against the bus with her hands.  Dr. Sa-
cha credibly testified that such an iso-kinetic movement would not cause either carpal 
tunnel syndrome or a bilateral upper extremity injury as complained of by Claimant.  Dr. 
Sacha found no objective pathology to explain Claimant’s symptoms and noted her to 
have a non-physiologic examination.  

16. The ALJ finds that Claimant has  failed to sustain her burden of proof by a 
preponderance of the evidence that she sustained a compensable injury to her bilateral 
upper extremities and shoulders on September 16, 2008 as a result of attempting to 
keep the bus from which she was unloading participants  in the course of the work for 
Employer from moving.

CONCLUSIONS OF LAW

 17. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2007), is  to assure the quick and efficient delivery of disability and 



medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of prov-
ing by a preponderance of the evidence that his injury arose out of the course and 
scope of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is  that which leads  the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of claim-
ant nor in favor of the rights of respondents.  Section 8-43-201, supra.

 18. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether another witness or thing has contradicted the 
testimony of a witness; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

 19. A Workers' Compensation case is decided on its merits.  Section 8-43-
201, supra.  The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

20. The Act distinguishes between the terms "accident" and "injury."  The term 
"accident" refers to an unexpected, unusual, or undesigned occurrence.  Section 8-40-
201(1), supra.  By contrast, an "injury" refers to the physical trauma caused by the acci-
dent.  Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the victim of an indus-
trial accident unless  the accident results  in a compensable "injury." Romine v. Air Wis-
consin Airlines W. C. No. 4-609-531 (October 12, 2006).   A "compensable" industrial 
accident is one which results in an injury requiring medical treatment or causing disabil-
ity. H & H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990). Subsequent In-
jury Fund v. State Compensation Insurance Authority, 768 P.2d 751 (Colo. App. 1988). 
The question of whether the claimant has proven a compensable injury is one of fact for 
resolution by the ALJ.  C.R.S. § 8-43- 30 1(8); City of Durango v. Dunagan, 939 P.2d 
496 (Colo. App. 1997). 

21. The term "injury" in C.R.S. §8-40-201(2) includes disability resulting from 
accident or occupational disease.  "Injury" has  been construed to mean a compensable 
injury.  See City of Boulder v. Payne, 426 P.2d 194, 197 (Colo. 1967); City of Colorado 
Springs v. Industrial Claim Appeals Office, 89 P.3d 504, 506 (Colo. App. 2004).  

 22. As found, the Claimant has failed to prove by a preponderance of the evi-
dence that she sustained a compensable injury on September 16, 2008 while employed 
by Employer.  Claimant’s testimony that the bus she was driving jumped out of park, 
moved or rolled causing her to have to stop it with her hands and thereby causing her 



injury is not credible.  Claimant’s testimony is rebutted by the more credible and persua-
sive testimony of Mr. Sanchez and Ms. Thibeault and by the inconsistencies in Claim-
ant’s own versions of the incident from which she claims injury.  In addition and as 
found, even if it were found that the bus rolled as alleged by Claimant, Claimant did not 
sustained any injury as a result.  Claimant has pre-existing right wrist injuries and was 
under work restrictions at the time of the alleged injury.  Claimant did not require any fur-
ther medical treatment or suffered any disability from her right wrist condition that was 
not already present before September 16, 2008.  Claimant’s  testimony that she sus-
tained injury to both of her upper extremities and shoulder is rebutted by her nonphysi-
ologic medical examination with Dr. Sacha.  The ALJ finds and concludes that the credi-
ble testimony of Dr. Sacha establishes that Claimant did not require any medical treat-
ment or have any need for work restrictions as a result of any incident on September 
16, 2008.  Claimant has failed to prove that she sustained a compensable injury defined 
by law as one requiring medical treatment or causing a disability.

ORDER

 It is therefore ordered that:

 Claimant’s claim for compensation and medical benefits for a September 16, 
2008  injury is denied and dismissed.

 Any and all claims for medical benefits  for treatment at Kaiser or at Exempla 
Green Mountain Medical Center are accordingly, denied and dismissed.

DATED:  May 6, 2009

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-775-934

ISSUE

The issue to be determined by this decision is Change of Physician.

FINDINGS OF FACT

Based on the evidence presented at hearing & the stipulations of the parties, the 
ALJ makes the following Findings of Fact:

1. Claimant reported his injury on September 29, 2008. 



 
2. Claimant was instructed by his supervisors, Leo Alvarez and Jim Cross to go to 
Concentra for medical treatment.  

3. Claimant did not receive a list of providers as required under C.R.S. §8-43-
404(5)(a)(I)(A).  

4. Claimant filed a Notice of One-Time Change of Physician Form on December 18, 
2008.  The claimant requested a change of physician to Dr. Yamamoto in writing on the 
form provided by the Division of Worker’s Compensation.

5. Respondents stipulated that claimant had filed the Change of Physician form and 
that they had not responded or denied the request within 20 days.

CONCLUSIONS OF LAW

1. Claimant is entitled to a change of physician pursuant to C.R.S. 8-43-
404(5)(a)(VI).  

2. Claimant sent Respondent Insurer and Respondent’s  attorney a Notice of 
One Time Change of Physician dated December 18, 2008 requesting authorization for 
Dr. David Yamamoto to treat claimant.  

3. Respondents failed to grant or refuse Claimant’s request for a change of 
physician within twenty days, as required under C.R.S. 8-43-404(5)(a)(VI), and there-
fore waived any objection to Claimant’s request.  

4. Section 8-43-404(5) does not specify a particular form for the insurer to 
grant or approve permission for a change of physician.  Williams v. Job Search, 
I.C.A.O., W.C. No. 4-371-530, October 25, 1999.  Neither is there a specific form for the 
claimant to request a change of physician.  

ORDER

 It is therefore ordered that:

1. Claimant’s request for a change of physician to Dr. Yamamoto is granted.

2. All matters not determined herein are reserved for future determination.

DATED:  May 6, 2009

Barbara S. Henk
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-724-201

ISSUES

 The issues  determined herein are petition to reopen and penalties against claim-
ant.

FINDINGS OF FACT

1. Claimant worked for the employer in direct care of youth.  

2. On February 2, 2006, claimant suffered an admitted industrial injury.  She was 
playing basketball with some of the youth at the employer’s facility when one of the 
youth hit her planted left leg from the outside causing a pop in the medial aspect of her 
knee.    

3. On February 3, 2006, Nurse Practitioner Doug Miller examined claimant, who re-
ported that she was having pain with walking.  N.P. Miller diagnosed left knee sprain, 
prescribed Naprosyn, and imposed temporary work restrictions.  

4. On February 10, 2006, Dr. Myrlen Chesnut examined claimant, who reported that 
her knee was improved.  She reported experiencing a periodic clicking in her knee.  Dr. 
Chesnut noted that claimant’s obesity made it difficult to tell if there was any effusion in 
her knee.  She had some pain with full flexion or extension of the knee.  Dr. Chesnut did 
not detect any grating.  He continued claimant on her modified duty.  

5. On February 23, 2006, claimant returned to see Dr. Chesnut.  Claimant reported 
that her knee had improved.  She continued to have pain and occasional swelling.  She 
claimed that her knee would sometimes “pop.”  Dr. Chesnut noted that this was new 
since the injury.  On examination, Dr. Chesnut noted that claimant had a tiny bit of grat-
ing, although it was very minimal.  He did not hear an audible click.  He continued 
claimant on modified duty.  

6. Claimant returned to see Dr. Chesnut on March 13, 2006.  Claimant reported that 
her knee still popped occasionally, resulting in pain for about 24 hours.  She felt that 
sometimes she had fluid on the knee.  Dr. Chesnut noted a little bit of grating, but he did 
not detect any kind of pop.  He did not believe there was any kind of ligament damage, 
but indicated that she might have a cartilage tear.  He referred claimant for a magnetic 
resonance image (“MRI”).  

7. The March 17, 2006 MRI showed chondromalacia of the lateral facette of the pa-
tella and of the underlying articular cartilage in the anterior lateral femoral condyle.  It 
also showed mild early spurring of the femoral and tibial condyles, which likely repre-
sented early osteoarthritis related to obesity.  There was myxoid degeneration of the 



substance of the mid portion of the medial meniscus.  There was no tear of the medical 
meniscus, however, and the lateral meniscus was intact.  The anterior and posterior 
cruciate ligaments were intact as well.  Overall, there appeared to be early degenerative 
changes of the knee joint proper and the medial meniscus.  

8. On March 21, 2006, Dr. Chesnut reexamined claimant, who reported that she 
was not having pain at that time.  She occasionally had a little bit of an ache and would 
suffer pain when the knee popped.  Dr. Chesnut reviewed claimant’s MRI and noted that 
she did have some chondromalacia of the patella on the lateral aspect.  He noted that 
there might be little bit of degeneration of the medial meniscus, but it was probably sec-
ondary to claimant’s weight.  He indicated that claimant’s exam was essentially negative 
that day.  She was continued on her modified duty.

9. Claimant returned to see Dr. Chesnut on April 4, 2006.  Claimant reported that 
her knee still popped, causing pain.  She reported that she was doing much better and 
felt like she was at maximum medical improvement (“MMI”).  Dr. Chesnut noted that 
claimant ambulated without difficulty and that her exam was no different from what it 
had been in the past.  He placed claimant at MMI without any permanent impairment or 
permanent work restrictions.  

10. Claimant testified that her knee pain continued periodically after she was placed 
at MMI, although there was no specific point when it became “worse”.  She claimed it 
would randomly “go out,” although she clarified that it only felt as if it would “go out.”  
She stated that it would pop and catch, causing her immediate pain that would go away 
after a minute.  Claimant admitted that she was told by her doctor that the continued 
clicking and popping was due to her weight and not due to her February 2006 injury.  
Claimant admitted that she never sought treatment for this alleged continued pain after 
MMI. 

11. On April 20, 2006, claimant was seen by her personal physician, Dr. Richard Riv-
era.  At this appointment, claimant made no complaints of knee pain or knee problems.  

12. On September 19, 2006, claimant returned to see Dr. Rivera.  At that time, she 
complained of a two-week history of left heel pain.  She did not report complaints of left 
knee pain or problems.  

13. Claimant testified that in September of 2006 she voluntarily resigned her em-
ployment with the employer.  Since that time, she has worked for several other employ-
ers.  Claimant admitted that her position with her other employer, the Colorado State 
Hospital, involved a lot of walking.  

14. On March 31, 2007, claimant was at a friend’s house, walking across the kitchen 
floor when her knee actually gave out.  Claimant felt immediate excruciating pain that 
would not go away.  She indicated that her knee immediately swelled up.  



15. Claimant testified that she went to her personal physician’s office on April 1, 
2007; however, there are no medical records of this visit. 

16. Claimant was seen by Dr. Rivera on April 9, 2007, in follow-up to a left knee in-
jury.  The report indicated that claimant had been in an immobilizing cast since her last 
visit on March 31, 2007.  Claimant reported that she was feeling better, but that her 
knee hurt and swell if she was on it for more than 45 minutes.  She noted that it hurt to 
bend or straighten the knee.  The report indicated that she worked at the Colorado State 
Hospital and did a lot of walking for that job.  Claimant was released to light duty.  

17. On May 10, 2007, Dr. Drew Ritter examined claimant, who reported that she ini-
tially injured her knee at work in 2006.  She stated that she was treated with rest and 
nonsteroidal medications.  She indicated that an MRI was done, which showed normal 
wear and tear.  She reported that the pain slowly got better, but she had popping occa-
sionally.  She indicated that on March 30, 2007, she was walking when it gave out and 
popped.  She reported that since then it was hard to get the pain to go away.  She said 
that usually it would go away after a few days.  On examination, Dr. Ritter noted that 
claimant’s left knee had grade I effusion.  She had mild patellofemoral crepitus, but not 
a lot of tenderness.  She was very tender on the medial joint line.  He noted that claim-
ant’s anterior cruciate ligament showed significant laxity.  Dr. Ritter opined that claimant 
had significant internal derangement.  He thought she had a torn anterior cruciate liga-
ment and that it was likely caused at the time of her injury at work.  He did not know if 
the meniscus was torn, but felt that the anterior cruciate ligament laxity could have 
caused it to tear since then.  Dr. Ritter did not, however, review claimant’s MRI from 
March 17, 2006.  He recommended a repeat MRI at that time.  

18.  Claimant underwent another MRI of her left knee on May 21, 2007.  The MRI 
showed a subtotal to complete tear of the proximal portion of the anterior cruciate liga-
ment.  It also showed a complex, possibly bucket-handle, tear of the medial meniscus, 
predominantly involving the posterior horn with a portion of the posterior horn seen in 
the anterior medial compartment. 

19. Claimant returned to see Dr. Ritter on May 22, 2007.  Dr. Ritter reviewed claim-
ant’s MRI and noted that claimant had a partial and possible complete anterior cruciate 
ligament tear as well as a complex posterior medial meniscal tear.  Dr. Ritter recom-
mended an arthroscopy with anterior cruciate ligament reconstruction.  

20. On June 7, 2007, the insurer filed a final admission of liability terminating benefits 
as of MMI on April 4, 2006, and denying permanent disability benefits.  Claimant did not 
object to the final admission.

21. On June 25, 2008, claimant filed a petition to reopen based upon a change of 
condition.  Claimant did not, however, attach any supporting documentation to her peti-
tion, noting only that she was unable to pay for a medical examination/report.  



22. On September 4, 2008, respondents sent claimant interrogatories.  Claimant’s 
answers were due on September 24, 2008.  In their interrogatories, respondents re-
quested information regarding the basis of claimant’s petition to reopen and claim that 
her condition had worsened.  Respondents also requested information regarding claim-
ant’s medical history.  Claimant did not provide answers to the interrogatories.  

23. On October 8, 2008, respondents filed a motion to compel claimant’s answers to 
interrogatories and extend the hearing date.  Claimant’s attorney indicated that claimant 
had no objection to the motion and the motion was filed as unopposed.  The motion was 
granted by the undersigned on October 8, 2008.  Claimant was ordered to produce her 
answers to respondents’ interrogatories within 10 days of the date the order was signed, 
or by October 18, 2008.  Because October 18 was a Saturday, the answers were due by 
October 20, 2008.

24. Claimant did not provide her responses to interrogatories until November 11, 
2008, or 24 days after they were due pursuant to the order.  In her testimony, claimant 
provided no explanation for the delay in providing her answers to interrogatories.  

25. On November 17, 2008, John Raschbacher, M.D., performed an independent 
medical examination for respondents.  Claimant reported to Dr. Raschbacher that she 
initially injured her left knee on February 2, 2006, at work.  She indicated that, after she 
was discharged by Dr. Chesnut, she had some swelling, aching, catching and popping 
sensations.  She reported that the knee did not give out, although it sometimes felt like it 
might.  She claimed this went on for several months and then she was seen by her pri-
mary car physician in March of 2007.  She also described an incident in March of 2007 
when she was at a friend’s house in the kitchen.  She stated that she was walking 
across the kitchen floor when her knee gave out.  She claimed there was no particular 
trauma that caused the giving way episode.  After examining claimant and reviewing her 
medical records, Dr. Raschbacher opined that it was clear that claimant has both an an-
terior cruciate ligament tear and a medial meniscus tear and that the appropriate treat-
ment for these would be surgery.  He concluded, however, that the medical records 
clearly documented that this treatment and intervention should be done on a non-work-
related basis.  He indicated that claimant’s initial injury in 2006 resolved according to the 
medical documentation.  He also noted that the MRI done in March of 2006 did not 
show a meniscal tear or an anterior cruciate ligament tear.  That MRI showed only de-
generation.  Claimant had a subsequent non-work-related episode in 2007 that caused 
her knee to give way and likely caused the tears in claimant’s knee.  Dr. Raschbacher 
noted that the bookend MRIs document the non-work-relatedness of claimant’s current 
condition and the progression of her underlying and pre-existing disease.  

26. Dr. Raschbacher testified by deposition that claimant’s current condition was not 
related to her February 2, 2006 work injury.  He noted that claimant’s March 2006 MRI 
showed chondromalacia in the knee, specifically at the patella, some fluid in the knee, 
and some early degenerative changes.  He indicated that chondromalacia was degen-
eration of the cartilage and was very common.  He noted that there were no tears in 
claimant’s meniscus or in her cruciate ligaments.  The MRI report did show, however, 



that claimant had signs of early osteoarthritis related to obesity.  Dr. Raschbacher testi-
fied that the degeneration shown in claimant’s MRI was not caused by her injury in Feb-
ruary 2006.  Instead, it was an underlying, pre-existing condition. 

27. Dr. Raschbacher noted that after claimant was placed at MMI by Dr. Chesnut, 
there was no mention in her medical records of any knee problems, pain or sympto-
matology.  Dr. Raschbacher indicated that, based on claimant’s underlying chondro-
malacia, she could have developed a give-way type of condition with or without her in-
jury in February of 2006.  He also indicated that a give-way episode like the one that 
occurred in March of 2007 could have occurred if she had further degeneration in the 
meniscus on the basis of her underlying, pre-existing disease.  Or, the give way could 
have occurred from a combination of the degeneration and her chondromalacia.  

28. Dr. Raschbacher testified that based on the differences in claimant’s two MRIs 
she clearly had a change in her condition.  He concluded, however, that claimant’s cur-
rent condition was not related to her February 2, 2006, work injury.  He concluded that 
they were caused by a new acute event.  In claimant’s case, her current condition was 
caused by a separate and distinct incident, namely the episode that occurred in March 
of 2007.  In his opinion, the giving way episode that occurred in March of 2007 caused 
the bucket handle tear in claimant’s meniscus, as well as the anterior cruciate ligament 
tear.  Dr. Raschbacher testified that he disagreed with Dr. Ritter’s statement in his May 
10, 2007 report that claimant’s torn ligament was caused at the time of her injury in Feb-
ruary of 2006.  In his opinion, the MRI performed in March of 2006 clearly refuted Dr. 
Ritter’s opinion.  In Dr. Raschbacher’s opinion, given the bookend MRI reports, claim-
ant’s current condition was more likely than not related to the March 2007 episode 
rather than to her February 2006 work injury.  Overall, Dr. Raschbacher’s opinion was 
that claimant’s current condition was not caused by a worsening of her February 2006 
work injury.  

29. Claimant has  failed to prove by a preponderance of the evidence that she 
suffered a change of condition as a natural consequence of the admitted 
February 2, 2006, work injury.  The 2006 MRI showed chondromalacia of 
the patella and degenerative changes of the medial meniscus, but no an-
terior cruciate ligament tear or bucket handle tear of the medial meniscus.  
Claimant testified that, after MMI, her knee would sporadically “go out.”  
She also testified that her knee never actually gave out and it just felt as if 
it would do so.  Claimant suffered a new accidental injury on March 31, 
2007, when she started to walk in her friend’s kitchen, suffered a pop, and 
experienced excruciating pain that never resolved.  Dr. Raschbacher’s 
opinions are persuasive that claimant suffered a new injury that was  not 
due to her work injury.  

30. The preponderance of the evidence demonstrates that claimant violated 
the October 8, 2008, order compelling claimant’s answers  to respondents’ 
interrogatories by October 20.  She did not provide the answers until No-
vember 11, 2008.  Claimant provided no reasonable excuse for her delay 



in answering the interrogatories.  Claimant is correct that respondents 
have not demonstrated any significant harm due to the delay.  

CONCLUSIONS OF LAW

1. Section 8-43-303(1), C.R.S., provides that an award may be reopened on 
the ground of, inter alia, change in condition.  See Ward v. Ward, 928 P.2d 
739 (Colo. App. 1996) (noting that change in condition has been construed 
to mean a change in the physical condition of an injured worker).  Claim-
ant must prove that her change of condition is the natural and proximate 
consequence of the industrial injury, without any contribution from another 
separate causative factor.  Vega v. City of Colorado Springs, W.C. No. 3-
986-865 & 4-226-005 (ICAO, March 8, 2000).  As found, claimant has 
failed to prove by a preponderance of the evidence that she suffered a 
change of condition as a natural consequence of the admitted February 2, 
2006, work injury.  

2. Respondents seek a penalty against claimant pursuant to section 8-43-
304(1), C.R.S.  Respondents must first prove that the disputed conduct con-
stituted a violation of statute, rule, or order.  Allison v. Industrial Claim Ap-
peals Office, 916 P.2d 623 (Colo. App. 1995); Villa v. Wayne Gomez Demoli-
tion & Excavating, Inc., W.C. No. 4-236-951 (ICAO, January 7, 1997).  Sec-
ond, if claimant committed a violation, penalties may be imposed only if 
claimant’s actions were not reasonable under an objective standard.  Pio-
neers Hospital of Rio Blanco County v. Industrial Claim Appeals Office, 114 
P.3d 97 (Colo. App. 2005); Jiminez v. Industrial Claim Appeals Office, 107 
P.3d 965 (Colo. App. 2003); Pueblo School District No. 70 v. Toth, 924 P.2d 
1094 (Colo. App. 1996).  The standard is  an objective standard measured by 
the reasonableness of claimant’s action and does not require knowledge 
that the conduct was unreasonable. Colorado Compensation Insurance 
Authority v. Industrial Claim Appeals Office, 907 P.2d 676, (Colo.App., 1995).  
As found, claimant violated the October 8, 2008, order compelling claim-
ant’s answers to respondents’ interrogatories by October 20.  She pro-
vided the answers  only on November 11, 2008.  Pursuant to section 8-43-
305, C.R.S., each day’s violation is a separate violation.

3. Section 8-43-304, C.R.S. requires imposition of a penalty of at least one 
cent per day for claimant’s  unreasonable violation of the order between 
October 20 and November 11, 2008.  Marple v. Saint Joseph Hospital, 
W.C. No. 3-966-344 (Industrial Claim Appeals Office, September 15, 
1995)(decided under predecessor section 8-53-116).  All of the circum-
stances must be considered in determining the amount.  The amount of 
the penalty should be sufficient to dissuade a violator from future viola-
tions, but should not be constitutionally excessive or grossly dispropor-
tionate to the violation found.  The ALJ should consider the reprehensibility 



of the conduct involved, the harm to the non-violating party and the differ-
ence between the amount of the penalty and civil damages that could be 
imposed in comparable cases.  Associated Business Products v. Industrial 
Claim Appeals Office, 126 P.3d 323 (Colo.App. 2005).  The Judge con-
cludes that claimant should be penalized in the amount of $5 per day for 
the period October 20 through November 11, 2008.  

ORDER

 It is therefore ordered that:

1. Claimant’s petition to reopen is denied and dismissed.

2. Pursuant to section 8-43-304(1), C.R.S., claimant shall pay a penalty in 
the amount of $5 per day for the period October 20 through November 11, 
2008.  Claimant shall pay 75% of the penalty to the insurer as the ag-
grieved party and 25% of the penalty to the Subsequent Injury Fund.  
Claimant shall pay the Director of the Division of Workers’ Compensation 
on behalf of the Subsequent Injury Fund as follows: Claimant shall issue a 
check payable to “Subsequent Injury Fund” and shall mail the check to the 
Division of Workers' Compensation, P.O. Box 300009, Denver, Colorado 
80203-0009, Attention:  Brenda Carrillo, Subsequent Injury Fund.

DATED:  May 7, 2009

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-745-805

ISSUES

 The sole issue determined herein is whether claimant is  at maximum medical im-
provement (“MMI”).

FINDINGS OF FACT

1. On September 27, 2007, claimant suffered an admitted industrial injury to 
her right ankle.

2. Dr. Peterson was the primary authorized treating physician for the work 
injury.



3. A November 15, 2007, magnetic resonance image (“MRI”) showed a frac-
ture of the calcaneal anterior process.

4. On November 26, 2007, Dr. Jinkins  examined claimant and diagnosed a 
fracture as well as peroneal tendonitis.  He administered a cortisone injection to the 
tendon.  Claimant experienced good, but not complete, relief of symptoms.

5. Dr. Peterson referred claimant to Dr. Shank.  On January 16, 2008, Dr. 
Shank administered a subtalar steroid injection.

6. Claimant experienced temporary relief of her symptoms from the injection.  
After only a few days, her pain returned.  Thereafter, she experienced good and bad 
days.

7. On January 22, 2008, Dr. Peterson reexamined claimant and noted that 
she was angry.  Dr. Peterson was concerned that claimant was magnifying her symp-
toms.  He referred her for psychological treatment by Dr. Kaplan.

8. On February 19, 2008, Dr. Peterson reexamined claimant, who reported 
that she had controlled her anger without need for treatment by Dr. Kaplan.  She also 
reported minimal pain.  Dr. Peterson determined that claimant was at MMI without per-
manent impairment.

9. On June 24, 2008, Dr. Shank reexamined claimant, who reported doing 
well, with significant improvement and only mild aching.  Dr. Shank diagnosed resolving 
synovitis and noted that claimant was progressing toward MMI.

10. On August 12, 2008, claimant returned to Dr. Shank and reported waxing 
and waning pain, including cuboid pain, peroneal pain, sinus tarsi pain, and anterior 
process calcaneus pain.  Dr. Shank noted that claimant had sustained a recent fall with 
some worsening of pain over the region.  Dr. Shank diagnosed persistent pain and a 
new injury.  He recommended a repeat MRI, which was not obtained.

11. In October 8, 2008, claimant wrote to Dr. Shank to memorialize her phone 
call to Dr. Shank on August 19, 2008.  Claimant wrote that she had not suffered a new 
injury and she requested that Dr. Shank correct his medical record.

12. On October 30, 2008, Dr. Polanco performed a Division Independent 
Medical Examination (“DIME”).    He diagnosed post anterior process  calcaneus fracture 
with residual pain.  Dr. Polanco determined that claimant was not at MMI and required 
further diagnostic care and active medical treatment, including likely surgical procedure.

13. On March 4, 2009, Dr. Ridings performed an IME for respondents.  Claim-
ant reported that the January 2008 injection by Dr. Shank provided 50% pain relief for 
one week and then claimant returned to the same pain level.  Claimant denied any new 
injury.  Claimant reported that her ankle snapped while she was walking in September 



or October 2008, resulting in increased pain.  Dr. Ridings concluded that claimant was 
at MMI on February 19, 2008.  He concluded that claimant suffered a new injury before 
the August 12, 2008, reexamination by Dr. Shank.  

14. Dr. Ridings  testified at hearing consistent with his report.  He thought it 
was highly probable that the DIME was incorrect, if one accepted the accuracy of Dr. 
Shank’s August 12 report.  Dr. Ridings admitted that steroid injections work only for ap-
proximately two weeks and then the medication effect is gone.  He agreed that a frac-
ture can ache for up to one year after the fracture “heals.”  He agreed that claimant 
needed a repeat MRI, although he did not think that it was due to the work injury.

15. Respondents have failed to prove by clear and convincing evidence that 
the DIME incorrectly determined that claimant was not at MMI.  The record evidence 
demonstrates some concern that claimant provided an inaccurate history to Dr. 
Polanco.  Claimant likely experienced at least some improvement after the January 
2008 subtalar injection or Dr. Peterson was unlikely to determine MMI.  Nevertheless, in 
June 2008, Dr. Shank only thought that claimant was progressing toward MMI.  Dr. 
Shank is  unlikely to make up completely a history of a new fall before the August 2008 
examination in which he recommended another MRI.  Nevertheless, the judge cannot 
find that it is highly probable or free from serious or substantial doubt that Dr. Polanco’s 
determination is wrong.  The MMI determination is a medical decision.  Indeed, the MRI 
might help disclose whether claimant has a change in her condition or even a new in-
jury.  

CONCLUSIONS OF LAW

1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the 
DIME with regard to MMI shall only be overcome by clear and convincing evidence.   A 
fact or proposition has  been proved by "clear and convincing evidence" if, considering 
all the evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).  In this  case, the DIME, Dr. Polanco, determined that claimant was not at MMI.  
Consequently, respondents must prove by clear and convincing evidence that this de-
termination is incorrect.  

2. “Maximum medical improvement” is defined in Section 8-40-201(11.5), C.R.S. as:

A point in time when any medically determinable physical or mental im-
pairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.  The require-
ment for future medical maintenance which will not significantly improve 
the condition or the possibility of improvement or deterioration resulting 
from the passage of time shall not affect a finding of maximum medical 
improvement.  The possibility of improvement or deterioration resulting 
from the passage of time alone shall not affect a finding of maximum 
medical improvement.



Reasonable and necessary treatment and diagnostic procedures are a prerequisite to 
MMI.  MMI is largely a medical determination heavily dependent on the opinions of 
medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 4-410-
548, & 4-410-551 (Industrial Claim Appeals Office, February 1, 2001).  As  found, re-
spondents have failed to prove by clear and convincing evidence that the DIME incor-
rectly determined that claimant was not at MMI.  

3. Because claimant is not yet at MMI, PPD is not yet ripe for determination.  

ORDER

 It is therefore ordered that:

1. No specific medical benefit was requested and none is ordered herein.  All 
matters not determined herein are reserved for future determination.

DATED:  May 7, 2009

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-728-134

ISSUES

¬ Did the claimant prove by a preponderance of the evidence that he sustained 
functional impairment beyond the leg at the hip so as to entitle him to a whole person 
impairment rating?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following find-
ings of fact:

The claimant is  an employee of the employer’s gas consulting business.  On June 18, 
2007, the claimant was assigned to inspect residential gas line connections  and meters 
in order to detect leaks.  The claimant also checked meters for rust and corrosion.  This 
job required the claimant to walk from house to house covering as much as 12 miles per 
day.  

On June 18, 2007, while attempting to inspect a gas meter, the claimant stepped in a 
window well that was partially concealed under some lawn trimmings.  The claimant fell 
and injured his left foot.



The employer took the claimant to Concentra on June 18, 2007, where he came under 
the care of Dr. Andrew Plotkin, M.D.  X-rays were performed and the claimant was diag-
nosed with fractures of the third and fourth metatarsals.  The claimant was given a boot 
and crutches and he was directed not to bear weight on the foot.  The claimant was also 
prescribed Vicodin and referred to an orthopedic specialist for examination and treat-
ment.  

The respondents admitted liability for the claimant’s injury.  The employer permitted the 
claimant to return to work where he performed light duty answering phone calls.

The claimant testified that he remained in a no weight bearing status for approximately 
10 days.  Thereafter he was taken off the crutches and began to place weight on the 
foot.  According to the claimant weight bearing caused pain and he developed an ab-
normal gait.  He also began to experience low back pain that would occasionally extend 
to the upper back.  The claimant stated that the amount of pain depends on the amount 
of walking he does.  The claimant recalled that he reported the back pain to his  physi-
cians approximately three weeks after the accident and was instructed to take Tylenol to 
relieve the symptoms.  

As a result of the referral from Concentra, the claimant came under the care of Dr. Tho-
mas Friermood, M.D., of Panorama Orthopedics and Spine Center.  By August 8, 2007, 
the claimant’s diagnosis included fractures of the second, third and fourth metatarsals.  
On August 8 Dr. Friermood noted that the claimant could begin to transition to a hard 
soled shoe and would return in one month for new x-rays.  The claimant advised Dr. 
Friermood that he was “doing well.”

On August 10, 2007, Dr. Plotkin noted the claimant’s symptoms were “stable.” Dr. Plot-
kin also recorded the claimant was out of the boot and his gait was normal.  Dr. Plotkin 
stated the claimant’s restrictions should include no standing and walking in excess of 30 
minutes per hour, and the claimant should remain in a seated position 50 percent of the 
time.  The claimant was directed to return for follow-up in one month.

The claimant returned to Concentra on September 10, 2007, and was seen by Glenn 
Petersen, PA.  PA Petersen recorded the claimant was “still limping and has not had 
therapy.”  PA Petersen referred the claimant for physical therapy (PT) and imposed re-
strictions of no prolonged standing or walking.  He also directed the claimant to remain 
seated 25 percent of the time.

On September 13, 2007, Jennifer Jordan, rendered PT at Concentra.  The claimant re-
ported left foot pain “mainly with walking and weight bearing.”  Ms. Jordan noted the 
claimant was walking on the outside of his foot and exhibited an antalgic gait.

By September 25, 2007, the claimant told a Concentra physical therapist that he was 
“70% improved.”  The therapist noted the claimant’s gait was “mildly antalgic.”

On September 26, 2007, Dr. Ann Dickson, M.D., examined the claimant at Concentra.  
Dr. Dickson noted the claimant was experiencing significant pain, particularly in the sec-



ond metatarsal when walking.  The claimant reported the pain was causing him to limp.  
Dr. Dickson released the claimant to a two-week trial of regular duty without restrictions.

On October 11, 2007, Dr. Jonathan Bloch, M.D. examined the claimant at Concentra.  
The claimant reported that regular duty was difficult because of “much ambulation.”  X-
rays were performed indicating non-displaced fractures with non vs. incomplete union at 
the second, third and possibly fourth metatarsals.  Dr. Bloch imposed restrictions 
against prolonged standing and walking.  Dr. Bloch recommended use of a bone stimu-
lator.

In October or November 2007 the employer transferred the claimant to Seattle, Wash-
ington for the winter.  On November 15, 2007, the claimant began PT at Healthforce 
Occupational Medicine (Healthforce).  On November 15 the claimant reported pain in 
his left foot, ankle, hip, and later back from not being able to walk correctly. 

On February 8, 2008, ARNP Jammi Rutledge of Healthforce referred the claimant for 
additional PT.  ARNP Rutledge prescribed the therapy for left hip muscle spasm, piri-
formis  syndrome and gait training “which are secondary to diagnosis to left foot fracture 
June 2007 and pneumatic walking boot until January 2008.”  The claimant underwent 
PT in February 2008 for a primary complaint of hip pain.  The treatment included hip 
“joint mobilization.”

The claimant returned to Colorado in approximately March 2008.  On April 18, 2008, he 
went to Concentra where Dr. John Gray, M.D., performed an examination.  Dr. Gray 
noted that the claimant had returned to his regular duty, which “requires almost constant 
walking.”  The claimant advised Dr. Gray that his pain foot pain had increased upon re-
turning to full duty.  Dr. Gray stated the claimant’s  gait was not “significantly antalgic,” 
but was “perhaps a little abnormal” when he started walking.  Dr. Gray referred the 
claimant back to Dr. Friermood and to a podiatrist to “work on permanent orthotic is-
sues.”

On April 28, 2008, Dr. Friermood referred the claimant to his partner, Dr. Christopher Hi-
rose, M.D.  Dr Hirose is a specialist in foot and ankle treatment.  Dr. Hirose examined 
the claimant on May 6, 2008.  Dr. Hirose noted the claimant walked with a moderate 
limp.

On May 2, 2008, Dr. Gray opined the claimant reached MMI, and that the claimant had 
no impairment because his range of motion was normal, there was no neurological defi-
cit, and there was no other disorder.  However, Dr. Gray noted the claimant had a “per-
sistent mildly antalgic gait.”  Dr. Gray imposed permanent restrictions of no climbing 
ladders, limited walking on uneven ground, and directed the claimant to remain seated 
for 10% of his shift.

Dr. Scott Hompland, D.O. performed a Division-sponsored independent medical exami-
nation (DIME) on November 24, 2008.  Dr. Hompland noted that the claimant reported a 
history of developing shin, foot, knee and back pain after he was transferred to Seattle.  
The claimant stated on the day of the DIME that he was experiencing lumbar pain, ach-



ing in the left hip, anterolateral knee pain, and pain on the top of his foot.  On examina-
tion Dr. Hompland noted reproducible pain with palpation of the metatarsal heads, but 
“no reproducible palpatory pain in the lumbar spine.”  Dr. Hompland assessed foot plan-
tar surface pain when walking, and status second, third and fourth metatarsal fracture 
with malunion.  Dr. Hompland agreed with Dr. Gray’s opinions concerning the date of 
MMI and the claimant’s permanent restrictions.  However, Dr. Hompland assigned a 7 
percent left lower extremity impairment rating based on reduced range of motion in the 
hind foot.  Dr. Hompland opined that no impairment rating is appropriate for the claim-
ant’s knee, hip and back.  Dr. Hompland stated that the 7 percent lower extremity im-
pairment rating converts to 3 percent whole person impairment.

Neither party disputes that Dr. Hompland’s rating of 7 percent of the lower extremity is 
correct, or that the extremity rating converts to 3 percent whole person impairment.  The 
respondents filed a Final Admission of Liability admitting for permanent partial disability 
benefits based on Dr. Hompland’s scheduled impairment rating.  

The claimant testified that he continues to experience problems with pain in his foot de-
spite the provision of orthotics.  The claimant also stated that he continues to have diffi-
culty with his gait and experiences hip and back pain that diminishes his ability to walk.  
The claimant noted that the number of service calls that he is able to make in a day has 
significantly declined since he has returned to work in Colorado.

The claimant further testified that his gait problems and his hip and back pain affect 
other aspects of his life.  The claimant owns 40 acres of land and has been working with 
his wife to develop a commercial iris garden.  However, his ability to bend is limited and 
consequently he is unable to do much gardening work.  The claimant also raises pug 
dogs and is  sometimes unable to show them in the ring because of problems with his 
leg and back.

The claimant proved it is more probably true than not that the industrial injury to his left 
foot has caused him to develop an altered gait, and the altered gait has caused the de-
velopment of low back pain.  The ALJ finds that the fractures of the claimant’s left foot 
and the resulting persistent pain have, over time, caused the claimant to develop an al-
tered gait.  The alteration of the claimant’s gait becomes more pronounced when he 
walks for prolonged periods of time.  The claimant’s testimony that he has developed an 
altered gait resulting in hip and low back problems is credible.  First, the ALJ notes there 
is  no credible or persuasive evidence that the claimant had hip or back problems prior to 
the industrial foot injury of June 18, 2007.  Further, the medical records substantially 
corroborate the claimant’s  testimony concerning the development of hip and low back 
pain as a result of the altered gait.  As early as September 10, 2007, PA Petersen 
documented that the claimant was limping and had not had therapy for that condition.  
On September 26, 2007, Dr. Dickson documented the claimant’s complaint that foot 
pain was causing a limp.  On November 15, 2007, the claimant reported to a physical 
therapist at Healthforce that he had left foot pain as well as ankle, hip and back pain be-
cause he was unable to walk correctly.  In February 2008 ARNP Rutledge referred the 
claimant for additional physical therapy to include “gait training” and joint mobilization 



secondary to the June 2007 foot injury.  In May 2008, when Dr. Gray placed the claim-
ant at MMI, he documented a “persistent mildly antalgic gait.”  

It is more probably true than not that the low back pain which the claimant experiences 
as a result his altered gait has caused functional impairment beyond the leg at the hip.  
The ALJ credits the claimant’s testimony that the low back pain has played a role in di-
minishing the amount of walking that he can do while working as a gas line worker.  Fur-
ther, the claimant credibly testified that the low back pain interferes  with his ability to 
bend over to work in the garden and his ability to show dogs in the ring.

Although there is some evidence in the record that would support contrary findings, the 
ALJ does not find that evidence to be persuasive and gives it little weight.

At hearing the parties stipulated that the claimant’s average weekly wage is $824.45.  
Therefore, that issue was removed from the ALJ’s consideration and is not determined 
by this order.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitle-
ment to benefits  by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

CLAIM FOR CONVERSION OF SCHEDULED RATING TO WHOLE PERSON RATING



 The claimant contends the scheduled rating of the DIME physician, Dr. Hom-
pland, should be converted to a whole person rating because the evidence establishes 
that he has sustained functional impairment beyond the leg at the hip.  The ALJ agrees 
with the claimant.

Section 8-42-107(1)(a), C.R.S., provides that when an injury results in permanent 
medical impairment and the “injury” is enumerated in the schedule set forth in subsec-
tion (2) of the statute, “the employee shall be limited to the medical impairment benefits 
as specified in subsection (2).”  If the claimant sustains an injury not found on the 
schedule § 8-42-107(1)(b), C.R.S., provides the claimant shall “be limited to medical 
impairment benefits as specified in subsection (8),” or whole person medical impairment 
benefits.  Section 8-42-107(8)(c), C.R.S.  As  used in these statutes the term "injury" re-
fers to the part or parts of the body that sustained the ultimate loss, not necessarily the 
site of the injury itself.  Thus, the term "injury" refers to the part or parts  of the body that 
have been functionally disabled or impaired.  Warthen v. Industrial Claim Appeals Of-
fice, 100 P.3d 581 (Colo. App. 2004); Strauch v. PSL Swedish Healthcare System, 917 
P.2d 366 (Colo. App. 1996).  Under this test the ALJ is required to determine the situs of 
the functional impairment, not the situs of the initial harm, in deciding whether the loss is 
one listed on the schedule of disabilities.  Strauch v. PSL Swedish Healthcare System, 
supra.  Pain and discomfort that limit the claimant's use of a portion of the body may 
constitute functional impairment.  Johnson-Wood v. City of Colorado Springs, W.C. No. 
4-536-198 (ICAO June 20, 2005); Vargas v. Excel Corp., W.C. No. 4-551-161 (ICAO 
April 21, 2005).  

Section 8-42-107(2)(w), C.R.S., provides for scheduled compensation based on 
“loss of a leg at the hip joint or so near thereto as to preclude the use of an artificial 
limb.”  A claimant may establish the right to whole person impairment benefits if a lower 
extremity injury causes functional impairment of parts of the body beyond the leg at the 
hip.  Abeyta v. Wackenhut Services, W.C. No. 4-519-399 (ICAO September 16, 2004) 
(claimant entitled to whole person impairment benefits where he proved that a knee in-
jury caused him to limp, which in turn caused back pain that interfered with his ability to 
stand, sit and walk).  The claimant bears the burden of proof by a preponderance of the 
evidence to establish functional impairment beyond the leg at the hip and the conse-
quent right to whole person impairment benefits  under § 8-42-107(8)(c).  Whether the 
claimant met the burden of poof presents an issue of fact for determination by the ALJ.  
Delaney v. Industrial Claim Appeals Office, 30 P.3d 691 (Colo. App. 2001); Johnson-
Wood v. City of Colorado Springs, supra.

As determined in Findings of Fact 22 and 23, the claimant proved it is more 
probably true than not that persistent left foot pain caused by the industrial injury has, 
over time, led to an altered gait.  The alteration of gait has led to hip pain and low back 
pain.  The hip and low back pain tend to become more severe after the claimant walks 
for a prolonged period of time.  The claimant’s back pain is located beyond the leg at the 
hip.  Further, the low back pain functionally impairs the claimant’s capacity to walk and 
bend.  These functional impairments have decreased the claimant’s productivity on the 



job because he cannot walk as  far as he used to, and have prevented him from per-
forming some activities including gardening and showing dogs.  

Under these circumstances the ALJ concludes the claimant proved that the in-
dustrial injury of June 18, 2007, has caused functional impairment not found on the 
schedule of disabilities.  In these circumstances, the claimant has proven that Dr. Hom-
pland’s 7 percent scheduled impairment rating of the left lower extremity should be con-
verted to a 3 percent whole person impairment rating for purposes  of determining the 
claimant’s entitlement to permanent partial disability benefits.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. Insurer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

2. The insurer shall pay permanent partial disability benefits based on a 3 
percent whole person impairment rating.

DATED: May 8, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-752-313

ISSUES

Whether Respondent has overcome the Division Independent Medical Examination 
(DIME) physician’s opinion regarding permanent impairment, causation and appor-
tionment.  

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as follows:



1. Claimant was employed by Employer as a bus driver.  On February 14, 2008, 
she was involved in a motor vehicle accident.  On the same day, Claimant saw Dr. Annu 
Ramaswamy and reported neck pain, upper back pain and a headache.  Dr. Ramas-
wamy noted that Claimant had “quite a bit of tenderness in the trapezius and levator re-
gions, more so on the left side than on the right side.”  Dr. Ramaswamy diagnosed 
Claimant with a cervical spine strain which appeared more myofascially based as op-
posed to facet based.
2. At Claimant’s request, Dr. Ramaswamy referred Claimant to Dr. David Reinhard.  
Claimant first saw Dr. Reinhard for this workers’ compensation injury on February 28, 
2008.  Dr. Reinhard previously treated Claimant from August 17, 2006 through April 16, 
2007, for an injury to her cervical spine due to a motor vehicle accident (MVA) that oc-
curred on July 18, 2005.  
3. Dr. Reinhard detailed his previous treatment of Claimant’s neck in the medical 
record dated February 28, 2008.  Specifically, Dr Reinhard noted that Claimant had pain 
emanating from the left C4-5 and C5-6 facet joints in addition to the overlying myofas-
cial dysfunction and the left cervical paraspinals.  Dr. Reinhard last saw Claimant on 
April 16, 2007, and noted that Claimant was doing well and only experiencing minor re-
sidual pain that was self-manageable. Dr. Reinhard noted that Claimant reported com-
plete resolution of her neck pain from the 2005 auto accident approximately two months 
before the workers’ compensation injury and that Claimant sought no further chiropractic 
treatment from that point forward.  
4. Dr. Reinhard noted the differences between Claimant’s present symptoms and 
the symptoms for which he treated her in the past.  Claimant had pain and stiffness ex-
tending into the left suprascapular region and down into the upper thoracic region to the 
T4 and T6 level.  Claimant also reported a prominent headache complaint with pain on 
top of her head and at the level of the forehead.  These complaints were not present on 
April 16, 2007.  
5. Dr. Reinhard had noted that Claimant’s residual symptoms from the motor vehicle 
accident were mild over the ten months preceding the workers’ comp injury. 
6. Claimant had received chiropractic care with Steven Hatt, DC, for her 2005 motor 
vehicle accident.  According to Dr. Hatt’s treatment records, on October 2, 2007, Claim-
ant reported to Dr. Hatt that her neck was in a chronic state of discomfort.  Claimant last 
saw Dr. Hatt on November 14, 2007 and medical record reflects that Dr. Hatt noted spi-
nal tenderness at C4, C6, C7 T1 and T2, on the right.  Dr. Hatt recommended that 
Claimant return in two or three days.  Claimant never returned to Dr. Hatt.  Dr. Hatt’s re-
cords are consistent with Claimant’s report to Dr. Reinhard that her previous symptoms 
had resolved approximately two months before the industrial injury.  
7. Dr. Ramaswamy treated Claimant four additional times between February 14 and 
June 3, 2008.  In each medical record, Claimant’s pain complaints are noted as well as 
objective findings including range of motion deficits and spasms.  
8. On June 3, 2008, Dr. Ramaswamy placed Claimant at maximum medical im-
provement (MMI).  He noted in the medical record that Claimant complained of tender-
ness mainly in the left sternocleidomastoid region and had cervical spine range of mo-
tion deficits.  Dr. Ramaswamy recommended maintenance care for up to six months fol-
lowing the MMI.  Dr. Ramaswamy opined that Claimant had no permanent impairment.  



9. During the hearing, Dr. Ramaswamy testified that at the time of MMI, he ex-
pected Claimant’s symptoms to improve from a physiological standpoint which was why 
he assigned no impairment rating.  Dr. Ramaswamy also testified that Claimant had a 
cervical strain and muscle tenderness resulting from the industrial injury, which he 
opined usually resolves over the course of treatment.  
10. On July 1, 2008, Respondents filed a Final Admission of Liability based on Dr. 
Ramaswamy’s report.  Claimant objected and requested a DIME.
11. Dr. Douglas Hemler performed the DIME on October 7, 2008.  Dr. Hemler noted 
the following: well-defined tenderness at C2-3, C5-6, C6-7 and C7-T1 all on the left 
side; palpation at the C2-3 level replicates headache; and some superimposed nonfocal 
tenderness involving the cervical paraspinals and left trapezius.  Dr. Hemler assessed 
Claimant as having cervical strain syndrome secondary to work–related motor vehicle 
accident and residual cervical dysfunction in the form of mild facet pain and possible 
mild left occipital neuralgia.  
12. Dr. Hemler evaluated Claimant for permanent impairment.  He determined that 
Claimant had a seven percent range of motion impairment combined with a four percent 
cervical spine specific disorder related to soft tissue injury for an 11 percent whole per-
son impairment.  He acknowledged that Dr. Ramaswamy did not assign an impairment 
rating in June 2008.  Specifically, Dr. Hemler’s report states, “While I understand that 
impairment was not assigned in June 2008 approximately 4 months after the accident at 
this time it is clear that the patient meets criteria for rating based on pain of greater than 
6 months duration.”  
13. Dr. Hemler opined that apportionment was inappropriate based on Claimant’s re-
port that her symptoms had resolved several months prior to this workers’ compensation 
injury.  Dr. Hemler noted that Claimant treated with Dr. Reinhardt for that injury, but that 
he did not have the specific medical records related to that treatment.   
14. During the hearing, Dr. Ramaswamy testified that Dr. Hemler incorrectly deter-
mined that Claimant had permanent impairment because although Claimant had docu-
mented pain for longer than six months, there were no objective findings.  Dr. Ramas-
wamy felt that by not documenting objective findings in his report, Dr. Hemler did not 
comply with the American Medical Association Guides to the Evaluation of Permanent 
Impairment (AMA Guides) and the Level II Accreditation curriculum.  Dr. Ramaswamy 
opined that even if Claimant had subjective pain complaints, they were not associated 
with objective findings.
15. Dr. Ramaswamy based his determination that Claimant had no impairment on his 
opinion that her symptoms were likely to resolve.   Her symptoms, however, did not re-
solve by the time she saw Dr. Hemler in October 2008. 
16. No clear and convincing evidence demonstrates that the determination by Dr. 
Hemler that Claimant is permanently impaired or that such impairment is causally re-
lated to the industrial injury is incorrect.  Dr. Ramaswamy disagrees with Dr. Hemler’s 
opinions and suggests that Dr. Hemler did not follow the applicable authority when rat-
ing Claimant’s neck. Dr. Hemler, however, noted range of motion deficits, which Dr. Ra-
maswamy agreed constitute an objective finding.  Moreover, Dr. Hemler’s opinion does 
not rely upon subjective complaints alone.  Dr. Hemler specifically noted that Claimant 
had cervical strain syndrome, cervical dysfunction and possible neuralgia, all of which 
he found related to the industrial injury. It is not highly probable that Dr. Hemler’s opinion 



is incorrect.  Dr. Ramaswamy’s opinions merely constitute a difference of medical opin-
ion that is insufficient to overcome Dr. Hemler’s opinion that Claimant has permanent 
impairment.  
17. No clear and convincing evidence demonstrates that Dr. Hemler’s opinion re-
garding apportionment is incorrect.  Claimant had not treated with Dr. Reinhard for the 
2005 MVA for nearly 10 months prior to the industrial injury and had not treated with Dr. 
Hatt for three months prior to the industrial injury.  There was no persuasive or credible 
evidence to the contrary.  Consequently, Claimant’s impairment rating is 11 percent 
whole person as determined by Dr. Hemler.  

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. The facts in a Workers' Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 8-43-201, 
C.R.S.  A Workers' Compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.
2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).  
4. Sections 8-42-107(8)(b)(III) and (c), supra, provide that the finding of a DIME se-
lected through the Division of Workers' Compensation shall only be overcome by clear 
and convincing evidence.   A DIME physician's findings of MMI, causation, and impair-
ment are binding on the parties unless overcome by “clear and convincing evidence.”  
§8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals  Office, 87 P.3d 261, 
263 (Colo. App. 2004).

5. Clear and convincing evidence is highly probable and free from serious or sub-
stantial doubt, and the party challenging the DIME physician's finding must produce evi-
dence showing it highly probable the DIME physician is incorrect.  Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has been 
proved by clear and convincing evidence if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Metro Moving 
& Storage Co. v. Gussert, supra.  The mere difference of medical opinion does not con-
stitute clear and convincing evidence to overcome the opinion of the DIME physician. 
Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAO July 
19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (Nov. 17, 2000).



6. The enhanced burden of proof reflects an underlying assumption that the physi-
cian selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and re-
strictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and restric-
tions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial Claim 
Appeals Office, supra.   

7. Section 8-42-107(8)(c), C.R.S., provides that the physician shall not render a 
medical impairment rating based on chronic pain without anatomic or physiologic corre-
lation.  Anatomic correlation must be based on objective findings.  This section further 
provides that if either party disputes the authorized treating physician’s finding of medi-
cal impairment, that party may seek a DIME.  Section 8-42-101(3.7), C.R.S., requires 
the DIME physician to follow the AMA Guides in assigning an impairment rating.    The 
opinion of Dr. Ramaswamy that Dr. Hemler failed to follow the AMA Guides by not 
documenting objective findings related to Claimant’s pain complaints is unpersuasive.  
Dr. Hemler documented range of motion deficits in addition to Claimant’s pain com-
plaints.  Dr. Hemler further provided two diagnoses associated with Claimant’s pain 
complaints that he found were related to the industrial injury.  Dr. Ramaswamy, however, 
felt that Claimant’s had pain complaints that were not associated with objective findings.  
Dr. Ramaswamy’s opinions merely represent a difference of medical opinion that is in-
sufficient to overcome Dr. Hemler’s opinions.  

8. Section 8-42-104(2)(b), C.R.S. (2007), provides that any benefit awarded under  
§8-42-107 shall exclude any previous impairment to the same body part otherwise 
known as apportionment.  Apportionment of medical impairment is a pure medical de-
termination, which when made by the DIME physician is subject to the clear and con-
vincing standard of § 8-42-107(8), C.R.S.  Martinez v. ICAO, 176 P.3d 826 (Colo. App. 
2007).  As found, no clear and convincing evidence demonstrates that Dr. Hemler’s 
opinion concerning apportionment is incorrect.  The relevant medical records support 
the conclusion that Claimant’s preexisting neck condition had largely resolved prior to 
the industrial injury on February 14, 2008.   
 

ORDER

 It is therefore ordered that:

1. Claimant’s impairment is 11 percent whole person and causally related to the in-
dustrial injury as determined by Dr. Hemler.  
2. Claimant is entitled to permanent partial disability benefits consistent with the 
above findings and conclusions.  
3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.



DATED:  May 8, 2009

Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-412

ISSUES

 The following issues were raised for consideration at hearing:

1. Compensability; and 
2. Medical benefits; 

FINDINGS OF FACT

Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

1. Claimant  injured his left ankle when he jumped off a fence on the afternoon of 
June 6, 2008, at approximately 3:30 p.m.  Claimant  testified that this occurred while he 
was breaking down scaffolding for the Employer, Fajardo, at Fajardo’s personal resi-
dence.  Fajardo testified that this residence is claimed as his personal residence for tax 
purposes.

2. Fajardo is the owner of the Employer.  The Employer is in the business of paint-
ing the interiors of apartments.  Fajardo credibly testified that his clients are apartment 
complexes who use the Employer’s services prior to new tenants moving into apart-
ments.  The Employer paints a few apartments per month for its clients. The Employer 
has ongoing relationships with a few apartment complexes, performing interior painting 
only on multi-unit apartment complexes only. The Employer does not perform work on 
residential properties.

3. Claimant  worked for the Employer doing preparatory, masking, trim work, paint-
ing and occasionally he picked up supplies.  Claimant  began work for the Employer in 
approximately November of 2007.  In June 2008, when Claimant ’s injury occurred Fa-
jardo had two employees working for him.  Fajardo met Claimant ’s spouse who worked 
for an apartment management company.  Claimant ’s spouse asked Fajardo to employ 
her husband.  Fajardo did so but only at the multi unit apartment complex managed by 
the company that his spouse worked for.  Claimant  worked part time hours for the Em-
ployer, based upon availability of work and Claimant ’s schedule.  



4. Claimant  was paid $15 per hour for work done.  Fajardo credibly testified that 
there was a period of time between November 2007 and the date of injury when Claim-
ant  did not do any work for the Employer.  Fajardo further credibly testified that Claim-
ant  told him he was working for another company during this time.  

5. On June 6, 2008, the credible and persuasive evidence established that Fajardo 
and Claimant  were painting an interior apartment for the Employer. The work  was 
completed on the afternoon of June 6, 2008.  Fajardo and Claimant  left the completed 
apartment.  There was no more work for the Employer that day.  The Employer’s 
equipment was removed from the apartment, and placed in Claimant ’s vehicle.  During 
the week of June 6, 2008 Fajardo’s vehicle was not working and he had retained Claim-
ant ’s services to drive him around.  Claimant  was paid during this period for both paint-
ing and driving Claimant  around.  

6. On June 6, 2008, Claimant  drove Fajardo home.  After they arrived at the resi-
dence, Fajardo asked Claimant  to disassemble scaffolding from Fajardo’s yard.  The 
scaffolding was being used in the building and painting of a porch addition to the home.  
Claimant  never assisted in building the porch or exterior painting of the porch. Fajardo 
credibly testified that he worked on his residence and contracted with other craftsmen to 
work on the residence.  Fajardo rented scaffolding for the home project, and on the af-
ternoon of June 6, 2008, asked for Claimant ’s assistance in disassembling the scaffold-
ing so that it could be returned.  Fajardo asked Claimant  to do this while still at the 
apartment complex job.  

7. Claimant  was promised compensation for helping Fajardo with this project.  Fa-
jardo testified that it was his intent to pay Claimant  personally for this work.  Fajardo 
credibly testified that Claimant ’s job with the Employer was not contingent upon his 
providing personal assistance to Fajardo on his home project.  Fajardo testified that re-
moval of the scaffolding from his home conferred no benefit on the Employer.  Disas-
sembly of the scaffolding was almost complete when Claimant  jumped from a height off 
a fence and injured his ankle.

8. Claimant  testified that he fractured his ankle in this incident.  Medical records 
show there was no fracture that occurred.  Claimant  did, however, seek and receive 
medical attention for an ankle injury.  Claimant  was seen in the emergency department 
of North Suburban Medical Center on June 6, 2008.  Dr. David B. Hahn performed a re-
pair of the left posterior tibial tendon on August 12, 2008.  

9. Fajardo credibly testified that he was aware of Claimant ’s fall, but unaware of the 
need for medical treatment for the incident on June 6, 2008 until he was contacted by 
the hospital for insurance information later that weekend.  Fajardo  directed Claimant  
and the provider to his homeowner’s insurance policy, because this is the insurance he 
believed applied to injury at his private residence.  Fajardo testified that he did not con-
sider Claimant  an employee of the Employer at the time of his injury.



10. Fajardo testified that, on most occasions, Claimant  was paid in cash for his work 
for the Employer.  Fajardo brought cash to Claimant ’s wife on the Monday following 
June 6, 2008 for work done by Claimant  the prior week.  Fajardo testified that part of 
that cash represented work done for the Employer and part of it represented the 
scaffolding-disassembly work done for himself personally. He testified that he made 
clear to Claimant ’s wife that the cash represented two distinct payments from these dif-
ferent sources.  Fajardo testified that he always intended to pay Claimant  personally for 
the work done at his home, and not out of the Employer’s funds.  

11. It is found that Claimant  was not within the course and scope of his employment 
for the Employer at the time he jumped from a fence while disassembling scaffolding for 
Fajardo at his personal residence.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, C.R.S., et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to Employers, without the necessity of 
litigation.  Section 8-40-102(1), C.R.S.  In general, the Claimant  has the burden of prov-
ing entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case 
must be interpreted neutrally, neither in favor of the rights of the Claimant  nor in favor of 
the rights of the respondents.  Section 8-43-201, C.R.S.

2. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence or 
every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of a witness's testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, preju-
dice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2005).  

4. The right to compensation for an injury springs into being only where the neces-
sary Employer-employee relationship exists, and both the services being performed and 
the injury sustained arise out of and in the course and scope of employment.  Johnson 
v. Industrial Comm’n, 137 Colo. 591, 328 P.2d 384 (1958).  Section 8-41-301(1) (c), 



C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Section 8-40-
102(2), C.R.S. states, “the fact that an individual performs services exclusively or pri-
marily for another shall not be conclusive evidence that the individual is an employee.”  
Regardless of relationships in the past or contemplated for the future, liability for work-
ers’ compensation benefits is dependent on the relationship of the parties at the mo-
ment a Claimant  is injured.   See, Nye v. ICAO, 883 P.2d 607 (Colo. App. 1994).  Con-
duct at the time of the injury must be under a contract of hire, express or implied.  Sec-
tion 8-40-203(1)(b), C.R.S.

5. A compensable injury must both "arises out of" and occur "in the course of" em-
ployment. Section 8-41-301, C.R.S.; Price v. Industrial Claim Appeals Office, 919 P.2d 
207 (Colo. 1996). The "course of employment" requirement is satisfied when it is shown 
the injury occurred within the time and place limits of the employment relationship. 
However, the "arising out of" requirement is narrower than the course of employment, 
and is a test of causation which requires that the injury have its origin in an employee's 
work-related functions and be sufficiently related thereto so as to be considered part of 
the employee's service to the Employer under the contract for employment. Popovich v. 
Irlando, 811 P.2d 379, 383 (Colo. 1991). 

6. As found, Claimant  was not within the course and scope of his duties and activi-
ties for the Employer at the time of his injury.   Claimant’s ankle injury on June 6, 2008 
did not arise out of the employment relationship with the Employer.  Claimant ’s injury 
sustained while disassembling scaffolding at the private home of Fajardo did not have 
origins in his work-related functions for the Employer, which was in the business of 
painting apartment interiors for apartment complexes.  It did not occur during a time or a 
place associated with the Employer.  The evidence presented at hearing established 
that Claimant ’s duties for the Employer included masking, trim painting, and occasion-
ally picking up supplies.  His duties did not include working on scaffolding at Claimant ’s 
personal residence. 

ORDER

 It is therefore ordered that:

 The claim for workers’ compensation benefits is denied and dismissed.

The insurer shall pay interest to Claimant  at the rate of 8% per annum on all amounts 
of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  May 8, 2009

Margot W. Jones
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-549-355

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on April 29, 2009, in Denver, Colorado.  The hearing was 
digitally recorded (reference: 4/29/09, Courtroom 4, beginning at 8:34 AM, and ending at 
9:09 AM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s counsel, to be submitted electronically, 
giving Respondents 3 working days after receipt of a copy thereof within which to file 
electronic objections.  The proposed decision was filed on May 6, 2009.  On May 8, 
2009, Respondents indicated no objection to the form of the proposed decision.  After a 
consideration of the proposed decision, the ALJ has  modified the same and hereby is-
sues the following decision.

ISSUE
 

The sole issue to be determined by this decision concerns Claimant’s Petition to 
Re-Open. 
             

 FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

 1. Claimant sustained a compensable right upper extremity (RUE) injury on 
June 9, 2002.  His authorized treating physician (ATP) was Michael L. Dunn, M.D.

 2. On February 19, 2003, Neil L. Pitzer, M.D., to whom Dr. Dunn referred the 
Claimant for a rating, placed the Claimant at maximum medical improvement (MMI).  Dr. 
Pitzer rated the Claimant’s permanent disability at 14% of the RUE.

 3. Respondents filed a Final Admission of Liability (FAL), dated March 7, 
2003, based in part on Dr. Pitzer’s  opinions, admitting for an MMI date of February 19, 
2003; for 14% RUE; but denying any and all benefits not specifically admitted.  Dr. Pit-
zer indicated that Clai,ant “should continue his home exercise program and use the 



wrist splint prn.”  No timely objection to the FAL was filed, and it became final on or 
about April 7, 2003.

 4. After being placed at MMI, the Claimant contacted the insurance carrier in 
an effort to receive medical maintenance from Dr. Dunn.  The carrier denied Claimant’s 
request despite his claimed worsening of condition.

 5.  The Claimant filed a Petition to Reopen, dated April 22, 2008, within 6 
years of the date of his admitted injury, due to the worsening condition of his RUE, in-
cluding his right shoulder, with the attached report of his  former ATP, Dr. Dunn, dated 
March 19, 2008.  The four corners of this report lead to an inference that the Claimant’s 
right shoulder condition had worsened since 2003.

 6. Dr. Dunn issued a clarifying report, dated May 30, 2008, stating as  follows:  
“It is  my professional medical opinion…that the patient’s [Claimant’s] shoulder injury is 
worsening; he is no longer at maximum medical improvement due to the worsening….”

 7. The ALJ took administrative notice that the Claimant winced when re-
quested to raise his right arm at the April 29, 2009 hearing.

 8. Respondents alleged that the Claimant must have sustained an interven-
ing injury to cause the worsening of his condition.  Respondents, however, offered no 
persuasive evidence to support the allegation regarding an intervening event.

9. The ALJ finds that it is more probably true than not that Claimant’s condi-
tion has  worsened and that the worsening is proximately and causally connected to the 
June 9, 2002 compensable injury.  The Claimant’s  testimony regarding the worsening of 
his condition was supported and corroborated by Dr. Dunn’s medical records and re-
ports.  Claimant’s testimony was forthright and credible.  It is essentially undisputed by 
any persuasive evidence that Claimant’s causally related RUE condition worsened 
since he was placed at MMI in 2003.

10. Claimant has  proven, by a preponderance of the evidence that his RUE 
condition has changed and worsened since he reached MMI in February 2003.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

 a. The medical opinions, and the Claimant’s testimony, on the causally re-
lated worsening of his RUE since MMI are essentially un-contradicted.  See, Annotation, 
Comment: Credibility of Witness Giving Un-contradicted Testimony as Matter for Court 
or Jury, 62 ALR 2d 1179, maintaining that the fact finder is not free to disregard un-
contradicted testimony.



b. Under Section 8-43-303(1), C.R.S. (2008), an ALJ may re-open a claim, 
within 6 years of the date of injury,  based on a worsening of condition after MMI.  See 
El Paso County Department of Social Services v. Donn, 865 P.2d 877 (Colo. App. 1993); 
Burke v. Industrial Claim Appeals Office, 905 P. 2d 1 (Colo. App. 1994); Hanna v. Print 
Express, Inc., 77 P. 3d 863 (Colo. App. 2003); Donohoe v. ENT Federal Credit Union, 
W.C. No. 4-171-210 [Industrial Claim Appeals Office (ICAO) September 15, 1995].  This 
is  true because MMI is the point in time when no further medical care is reasonably ex-
pected to improve the condition.  Section 8-40-101(11.5), C.R.S. (2008); City of Colo-
rado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Where 
a claimant seeks to re-open based on a worsened condition, the claimant must demon-
strate a change in condition that is  “causally connected to the original compensable in-
jury.”  Chavez v. Industrial Commission, 714 P.2d 1328 (Colo. App. 1985).  See also Ja-
rosinski v. Industrial Claim Appeals Office, 62 P.3d 1082 (Colo. App. 2002); City and 
County of Denver v. Industrial Claims Appeal Office, 58 P.3d 1162 (Colo. App. 2002).  As 
found, the Claimant filed his Petition to Reopen within 6 years  of the date of his  admit-
ted injury and he has proven a worsening of condition, causally related to the original 
admitted RUE injury.

c. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing a change of condition and entitlement to a re-opening.  Sec-
tions 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  A “pre-
ponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
Claimant has sustained his burden of proof.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. The Claimant’s claim in W.C. No. 4-549-355 is hereby reopened.

 B. Any and all issues not determined herein are reserved for future decision.

DATED this______day of May 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-775-176

ISSUES

¬ Did claimant prove by a preponderance of the evidence that he sustained an in-
jury arising out of the course and scope of his employment?

¬ Did claimant prove by a preponderance of the evidence that he is entitled to 
medical and temporary disability benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

Employer operates a mattress factory, where claimant worked as  a builder of box spring 
mattress frames.  Clay Smith is superintendent of the plant.  Claimant's date of birth is 
April 1, 1962; his age at the time of hearing was 47 years.  Claimant started working for 
employer in September of 2008.  Claimant contends he injured his left knee, right hip, 
and lower back on October 14, 2008.  The Judge adopts the stipulation of the parties in 
finding claimant’s average weekly wage is $395.30.  

Builders assemble box spring mattress frames at metal tables that hold pieces of wood 
in place while workers on either side of the tables secure them, using glue and a nail 
gun.  A completed frame weighs between 60 and 90 pounds.  As a builder, claimant was 
required to stand throughout his shift, while turning to bins behind him to reach for wood 
parts  to place on the metal table for assembly.  Claimant and his  coworker were paid by 
the piece; the more mattress frames they produced, the greater their pay.  

Claimant testified to the following regarding the mechanism of injury: On October 14, 
2008, claimant was building frames with Juan Garcia.  Claimant and Garcia were work-
ing fast to assemble a higher than normal number of mattresses.  Around 2:00, p.m., 
claimant and Garcia had assembled some 195 mattresses.  Claimant laid down the nail 
gun, turned, and bent down to pick up another piece of wood from the bin behind him.  
As claimant bent to pick up the wood piece, his  right leg gave out and he twisted and 
popped his left knee.  Claimant stood while holding the pieces of wood he had picked 
up, turned left toward the table, and experienced pain in his hip, his back, and his  left 
leg.  Claimant held onto the workbench, prompting Garcia to ask if he was ok.  Claimant 
told Garcia: “I hurt myself”.  Garcia responded by saying that he heard something pop.  
Claimant responded to Garcia: “That was  my knee”.  Other coworkers (Juan and Rob-
ert) working at a workbench next to claimant asked claimant if he was all right. 



Claimant testified that he left his  workstation after the incident on October 14th and 
walked around the warehouse in an attempt to walk it off.  Claimant stated that he told 
“Rob” that he hurt his  back and hip.  Claimant said he ran into the shipping supervisor, 
Octavio Baeza, and told Octavio that he injured himself.  Claimant says he told Garcia, 
Octavio, and Rob about his injury before finishing his shift and leaving for home on Oc-
tober 14th.  Claimant said that his right side ached during the evening of October 14th 
and that he was unable to straighten his left knee.

Claimant further testified to the following: Claimant returned to work on October 15th and 
attempted to build frames with Garcia.  Claimant says he told Garcia and Rob he could 
not perform his work and needed to see a doctor.  According to claimant, his supervisor, 
Mike Pluguez, came out and asked him what happened, then Clay Smith came out and 
asked him what happened.  Claimant failed to explain how Mike or Clay learned of his 
injury before coming to his workbench area.  Claimant says Clay asked him to demon-
strate how he injured himself.  Claimant says he told Clay that he twisted his  right side 
and felt pain in his lower back and groin and that he messed up his left knee.  After that, 
Clay told claimant to go to the doctor.     

Juan Garcia testified to the following: Garcia confirmed that he worked with claimant on 
October 14th.  Garcia did not recall seeing claimant injure himself, did not recall hearing 
claimant’s knee pop, and did not recall hearing claimant tell him he injured himself.  
Garcia testified he had no idea that claimant injured himself on October 14th.  Garcia’s 
inability to recall witnessing claimant’s  injury is equivocal and insufficiently strong to di-
rectly contradict claimant’s testimony.  

Garcia further testified:  He learned from claimant on the morning of October 15th that 
he had injured himself.  At that time, claimant told Garcia he injured himself the week 
before; he did not say he injured himself on October 14th.  Claimant told Garcia he was 
not working with him when he hurt himself.  Garcia demonstrated where on his body 
claimant told him he injured himself, pointing to his  right-sided groin area approximately 
1 to 2 inches below the belt line.  Claimant did not tell Garcia that he injured his left 
knee, lower back, right thigh, or right knee.  From the time claimant started working at 
employer, and before October 14th, claimant typically appeared stiff in the mornings and 
appeared to limp.  Garcia and claimant produced an average number of mattresses on 
October 14th.

Clay Smith testified to the following: Clay has worked for employer for some 23 years; 
he currently oversees daily operations of the plant.  Clay was working on his computer 
in the office with Mike Pluguez on the morning of October 15th when claimant came in to 
report his injury.  Clay’s testimony contradicts that of claimant because Clay denies that 
he came out onto the floor to learn of claimant’s injury.  Claimant told Clay that his injury 
involved a lump on the right side of his groin.  Claimant thus reported a right groin injury 
to Clay.  Claimant did not report a left knee, lower back, right hip or thigh injury to Clay.  
Claimant told Clay and Pluguez he bent over to pick up slat pieces and felt pain in his 
right side.  Claimant did not appear in discomfort.  Claimant told Clay that he preferred 
to try to walk it out before seeking medical attention.  Claimant returned to the office ap-



proximately an hour later saying he was in too much pain and asking for medical treat-
ment.  Again, claimant reported only a groin injury, and not a left knee, lower back, right 
hip or thigh injury.

Clay further testified to the following:  Clay referred claimant to Stephen Danahey, M.D.  
When he returned to work after his appointment with Dr. Danahey, claimant was wear-
ing a knee brace on his left knee.  Although Clay was surprised when he saw claimant 
wearing a knee brace, he said nothing and sent claimant home because of the restric-
tions.  Clay had noticed that claimant had a slight limp when he first started working for 
employer, well before October 14th.  Claimant returned to work on October 27, 2008, 
when Clay found him a light duty job to perform.  Employer laid claimant off on Novem-
ber 7, 2008. 

Octavio Baeza testified to the following:  Octavio supervises the shipping and delivery 
operation.  The shipping area is  on the opposite side of the plant from the production 
area where claimant worked.  Contrary to claimant’s  testimony, Octavio did not witness 
claimant injure himself on October 14th.  At around 9:30, a.m., on October 15th, claimant 
told Octavio he injured his right groin area.  Claimant did not tell Octavio that he injured 
his left knee, right thigh, right hip, or lower back.  Claimant only reported inuring his right 
groin.  Claimant later asked Octavio several times to sign a statement that said he was 
present when claimant injured himself.  Octavio refused to sign the statement because 
he was not present when claimant contends he injured himself.  When claimant re-
turned from the doctor, he mentioned a knee injury to Octavio.

Mike Pluguez testified to the following:  Pluguez is the lead dock person and claimant’s 
direct supervisor.  Pluguez walked the plant with claimant on his first day of work and 
noticed he walked with a slight limp.  Pluguez noticed claimant typically had trouble 
climbing steps in the morning and had to grab the bar to stand up.  Pluguez’s testimony 
about claimant reporting his injury was consistent with that of Clay.  Claimant first re-
ported his injury to Pluguez on the morning of October 15th while Pluguez and Clay 
were working together in the office.  Claimant complained of pain in his groin area.  Plu-
guez was unable to recall how claimant said he hurt himself.  Claimant did not complain 
of any left knee, lower back, right hip or right thigh pain.  Although Pluguez and Clay of-
fered claimant medical attention he initially rejected the offer.  Claimant returned to the 
office an hour later requesting a referral for medical attention.  At the time claimant re-
quested medical attention, he did not complain of any left knee, lower back, right hip or 
right thigh pain.  Pluguez did not see claimant when he returned from seeing Dr. Dana-
hey.  On October 16th, Clay told Pluguez that claimant returned from Dr. Danahey’s of-
fice wearing a knee brace and complaining of a back problem.  Pluguez continued to 
observe claimant walk after October 14th and noted that claimant’s limp was the same 
as before October 14th.

At Dr. Danahey’s office on October 15, 2008, claimant completed a “Patient Information” 
form, indicating the following about how the injury occurred:

I was lifting up some wood frames I felt some thing (sic) stretch [in] my 
right upper leg and my left knee.



When Dr. Danahey examined claimant, he recorded the following history:

[Claimant] does repeated bending and straightening up, as well as lifting 
and stacking of the frames.  He indicates that in the process of doing all of 
this, he twisted his  left knee and also developed pain in his right groin, in 
the right hip, the right gluteal area and the right thigh.

Consistent with his testimony, claimant reported to Dr. Danahey that the injury occurred 
around 2:00 p.m. on October 14th.

Dr. Danahey referred claimant to Richard Mobus, D.C., for chiropractic treatment of his 
back on October 30, 2008.  Dr. Mobus recorded the following history:

October 14, [claimant] repetitively reaching forward, lifting, turning and 
reaching overhead of load weighing 40-60 pounds.  As he reached over-
head to place a 60 pound load on an overhead shelf then bent forward 
to the right, he experienced sudden onset of low back pain which has 
persisted without notable improvement.

(Emphasis  added).  The Judge infers that, because Dr. Mobus was treating claimant’s 
back pain, he did not obtain a history of injury to claimant’s  left knee.  Nonetheless, the 
mechanism of injury claimant reported to Dr. Mobus is markedly different from his testi-
mony and from what he reported to Dr. Danahey.  Claimant denied any prior back injury 
requiring medical care.

Dr. Danahey referred claimant to Orthopedic Surgeon Mark Failinger, M.D., who evalu-
ated claimant left knee on November 6, 2008.  Dr. Failinger recorded the following:

On 10/14/2008, 1 particular box spring he was twisting and had a pain and 
a pop that occurred with discomfort.

The Judge infers from this that Dr. Failinger concentrated on a twisting-type mechanism 
injury to claimant’s  left knee, which is not overly inconsistent with claimant’s testimony 
concerning the mechanism of injury.  Dr. Failinger diagnosed a bucket-handle meniscus 
tear.  Dr. Failinger also suspected claimant had torn the anterior cruciate ligament 
(ACL).   Dr. Failinger recommended claimant get off his  feet to avoid further crushing the 
meniscus. Dr. Failinger recommended claimant undergo arthroscopic surgery to remove 
the bucket-handle meniscus tear, undergo post-surgical therapy to regain motion, and 
later undergo surgery to reconstruct the ACL.

On January 29, 2009, claimant told Dr. Danahey he had concerns about Dr. Danahey’s 
prior reports describing the mechanism of injury.  Dr. Danahey asked claimant to de-
scribe it again.  Dr. Danahey testified:

[O]n January 29th he told me that he was squatting down to pick up some 
wooden pieces, that his  right foot slipped a few inches, and then his left 
knee popped.



He picked up those pieces, turned to his  left side, and then experienced 
pain in his right lower back, the right gluteal area, and the right groin.

****

[This description] is a change of the description [from what claimant re-
ported on October 14th].  I personally did not regard it as being that 
significant, because I did understand from [claimant] that his work 
was very heavy and that he did a substantial amount of lifting, bend-
ing, turning, and squatting.

(Emphasis  added).  Regarding the overhead lifting mechanism of injury Dr. Mobus and 
a physical therapist alike recorded, Dr. Danahey stated:

[Claimant] is, I think, a very poor historian and has a great deal of trouble 
describing what happened.  I think he has been very contradictory.

What does come through, though, is that his work … is very physical 
and does involve heavy lifting, bending, twisting, squatting,  And that 
is a somewhat consistent feature throughout all the descriptions of 
the injury, to be fair to [claimant].

(Emphasis added).

Claimant denied to Dr. Danahey any prior injury to parts of his body he claims he injured 
at employer.  Respondents  provided Dr. Danahey claimant’s prior medical records that 
documented prior injuries or conditions involving claimant’s  left knee and right hip/groin 
region.  In one example, claimant injured his left knee when he fell on it on March 2, 
2007.  Crediting Dr. Danahey’s testimony, that fall was  significant enough to cause swel-
ling and possibly internal derangement.  Dr. Danahey testified:

On the other hand, a bending, squatting injury could also potentially cause 
a meniscal tear to the knee.  Although the mechanism there is somewhat 
weak, it does not seem at all probable … that it could cause an ACL tear 
to the knee, like a substantial left knee contusion could cause.

Regarding claimant’s preexisting right hip condition, Dr. Danahey stated:

[Claimant] has a documented history of right hip arthritis and degenerative 
change.  And the twisting mechanism that he describes could cause that 
arthritic condition to flare or become symptomatic.

But it’s  not likely that it would cause a significant injury to the hip.  And is 
certainly would not be a cause of the arthritis, itself.

While claimant agreed that he denied preexisting problems involving his left knee and 
right groin/hip region, he offered no persuasive explanation for such denial. 



Dr. Danahey agreed that Dr. Failinger’s recommendation for arthroscopic surgery to 
repair the medial meniscus and to explore the left knee is reasonable.  Dr. Danahey 
however disagrees  that the mechanism of injury claimant described would cause the 
ACL tear; he testified:

I think it would still need to be established as to whether that ACL tear, if 
present, is related to the work injury, as that is  typically a much more sub-
stantial injury to the knee and requires a much more substantial mecha-
nism of injury.

Dr. Danahey qualified this statement by saying he would defer to Dr. Failinger’s opinion 
concerning causation of the ACL tear.  There was no persuasive evidence otherwise 
showing that Dr. Failinger has given his opinion about causation of claimant’s likely ACL 
tear.

Dr. Danahey’s medical testimony was credible and persuasive.  Crediting Dr. Danahey’s 
testimony, the preexisting limp that lay witnesses observed when claimant walked says 
little about the reason for the limp since none of the lay witnesses is medically trained to 
discern what was causing claimant to limp.  

Claimant showed it more probably true than not that he sustained a right groin/hip injury 
while working for employer on October 14, 2008.  Claimant’s story that he injured his 
right groin is consistent with what he reported to employer’s witnesses and to Dr. Dana-
hey on the day following his  injury.  The Judge credits Dr. Danahey’s medical opinion in 
finding claimant aggravated the preexisting arthritic condition in his right hip area.      

The Judge finds it problematic to claimant’s credibility that he denied preexisting condi-
tions without offering any persuasive explanation for such denial.  The Judge however 
finds it critically important to claimant’s overall credibility that his testimony regarding the 
mechanism of injury was consistent with what he reported to his boss, Clay, on October 
15, 2008.  While claimant’s testimony concerning the mechanism of injury differs some-
what from the story he reported to Dr. Danahey on October 15th, the stories are recon-
cilable.  Claimant’s testimony merely is more detailed than the story he gave Dr. Dana-
hey on October 15th.  The Judge credits  Dr. Danahey’s testimony in finding claimant a 
very poor historian.  The Judge infers from Dr. Danahey’s  testimony that, while claimant 
reported inconsistent mechanisms of injury to various providers, claimant’s story is  suffi-
ciently consistent to support a medical finding that he injured his  left knee while working 
for employer.  Under the totality of the circumstances, the Judge credits  claimant’s tes-
timony concerning the mechanism of his injury as slightly more probable than not.       

Crediting claimant’s testimony, the Judge finds the following probable mechanism of in-
jury: On October 14, 2008, claimant laid down the nail gun, turned, and bent down to 
pick up another piece of wood from the bin behind him.  As claimant bent to pick up the 
wood piece, his right leg slipped and he twisted and popped his left knee.  Claimant 
stood while holding the pieces of wood he had picked up, turned left toward the table, 
and experienced pain in his  right hip/groin area and his left leg.  The Judge otherwise 
rejects as improbable other versions claimant has reported of his mechanism of injury.



Claimant showed it more probably true than not that he sustained a medial meniscus 
injury to his  left knee while working for employer on October 14, 2008.  The fact that 
claimant initially reported a right groin injury to employer’s witnesses supports his claim 
that he sustained some type of injury while working for employer. The Judge declines 
respondents’s invitation to infer that claimant did not injure his left knee because he only 
reported a right groin injury to employer’s witnesses.  In finding that claimant sustained 
a left knee injury, the Judge is persuaded by the fact that claimant reported such injury 
the first time Dr. Danahey examined him on October 15, 2008.  While claimant failed to 
report specific left knee symptoms to any of employer’s witnesses, there was no per-
suasive evidence otherwise showing that any of employer’s witnesses  asked questions 
to flesh out claimant’s symptoms. By contrast, Dr. Danahey is medically trained to ask 
such questions to flesh out symptoms of an injury.  Absent such training, it is  not surpris-
ing that none of employer’s witnesses questioned claimant about the symptoms of his 
injury.  The Judge therefore credits Dr. Danahey’s  report in finding it more probably true 
that claimant injured the medial meniscus of his left knee.    

The question whether claimant’s  injury includes a tear of the ACL of his left knee cur-
rently is not ripe, pending arthroscopic exploration of the knee by Dr. Failinger.  The 
Judge thus reserves  to the parties  the issues  whether claimant in fact has an ACL tear 
and whether it might be related to his mechanism of injury.  

Claimant showed it more probably true than not that medical treatment provided by Dr. 
Danahey and his referrals  is  reasonable and necessary to cure and relieve the effects  of 
his injury.  Claimant showed it more probably true than not that medical treatment rec-
ommended by Dr. Failinger is reasonable and necessary to cure and relieve the effects 
of his injury.

Claimant showed it more probably true than not that his  injury proximately caused his 
wage loss from November 8, 2008, ongoing.  Light duty physical activity restrictions  im-
posed by Dr. Danahey on October 15, 2008, precluded claimant from performing his 
regular work building mattress frames.  Employer provided claimant light-duty work 
through the time it laid him off on November 7, 2008.  Claimant sustained a wage loss 
from November 8, 2008, because of restrictions due to his injury.               

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

A. Compensability:

Claimant argues he has proven by a preponderance of the evidence that he sus-
tained compensable injury.  The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 



litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that his injury arose out of the course and scope of his 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights  of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

The Act distinguishes between the terms "accident" and "injury."  The term "acci-
dent" refers to an unexpected, unusual, or undesigned occurrence.  Section 8-40-
201(1), supra.  By contrast, an "injury" refers to the physical trauma caused by the acci-
dent.  Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the victim of an indus-
trial accident unless the accident results  in a compensable injury.  A compensable in-
dustrial accident is one, which results  in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the em-
ployee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990).

Here, the Judge found claimant showed it more probably true than not that he 
sustained a right groin/hip and left knee injury while working for employer on October 
14, 2008.  Claimant thus proved by a preponderance of the evidence that he sustained 
compensable injury.    

Because claimant’s story was replete with inconsistencies, the Judge found it 
problematic to credit claimant’s testimony as sufficiently reliable and probable to support 
his claim.  In weighing the totality of the evidence, the Judge found claimant’s  story con-
cerning the mechanism of his injury slightly more probable than not.

The Judge found claimant’s story that he injured his right groin consistent with 
what he reported to employer’s witnesses and to Dr. Danahey on October 15, 2008, the 
day following his injury.  The Judge credited Dr. Danahey’s medical opinion in finding 
claimant aggravated the preexisting arthritic condition in his right hip area.



The Judge declined respondents’s invitation to infer that claimant did not injure 
his left knee because he only reported a right groin injury to employer’s witnesses.  In 
finding that claimant injured the medial meniscus of his left knee, the Judge was per-
suaded by the fact that claimant reported such injury the first time Dr. Danahey exam-
ined him on October 15, 2008.  The Judge credited the medical training of Dr. Danahey 
over the lack of such training of employer’s witnesses in finding it more likely claimant 
would report left knee symptoms to Dr. Danahey.  The Judge thus credited the left knee 
symptoms claimant reported to Dr. Danahey on October 15th over what he failed to tell 
employer’s witnesses.     

The Judge concludes that insurer should provide claimant workers’ compensa-
tion benefits under the Act for his right groin/hip and left knee injury. The Judge thus  re-
serves to the parties the issues whether claimant in fact has an ACL tear and whether it 
might be related to his mechanism of injury.

B. Medical and Temporary Disability Benefits:

Claimant argues he has proven by a preponderance of the evidence that he is entitled to 
medical and temporary disability benefits.  The Judge agrees. 

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires  claimant to establish a causal connection between a work-
related injury and a subsequent wage loss  in order to obtain TTD benefits.  PDM Mold-
ing, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical 
incapacity evidenced by loss or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is  no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's  testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 



restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).

The Judge found claimant showed it more probably true than not that medical 
treatment provided by Dr. Danahey and his referrals and that medical treatment recom-
mended by Dr. Failinger were reasonable and necessary to cure and relieve claimant of 
the effects  of his injury.  The Judge further found claimant showed it more probably true 
than not that his injury proximately caused his  wage loss  from November 8, 2008, ongo-
ing.  Claimant thus proved by a preponderance of the evidence that he is entitled to 
medical and temporary disability benefits.

The Judge concludes insurer should pay for reasonable and necessary medical 
treatment provided by Dr. Danahey and his referrals.  Insurer should pay for arthro-
scopic surgery recommended by Dr. Failinger to address the torn meniscus in claimant’s 
left knee.  Insurer should pay claimant TTD benefits from November 8, 2008, ongoing, 
pursuant to the Act.      

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Insurer shall provide claimant workers’ compensation benefits under the 
Act for his right groin/hip and left knee injury. 

2. Insurer shall pay for reasonable and necessary medical treatment pro-
vided by Dr. Danahey and his referrals.  

3. Insurer shall pay for arthroscopic surgery recommended by Dr. Failinger to 
address the torn meniscus in claimant’s left knee.  

4. Insurer shall pay claimant TTD benefits from November 8, 2008, ongoing, 
pursuant to the Act.

5. Insurer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

6. Issues not expressly decided herein, including whether claimant in fact 
has an ACL tear and whether it might be related to his mechanism of injury, are re-
served to the parties for future determination.    

DATED:  _May 11, 2009

Michael E. Harr,
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-452-382

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on April 29, 2009, in Denver, Colorado.  The hearing was 
digitally recorded (reference: 4/29/09, Courtroom 4, beginning at 1:30 PM, and ending 
at 3:15 PM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s counsel.  The proposed decision was 
filed, electronically, on May 8, 2009.  On the same date, Respondents filed objections, 
electronically.  After a consideration of the proposed decision and the objections thereto, 
the ALJ has modified the proposal and hereby issues to following decision.

ISSUES
 

The issues to be determined by this  decision concern permanent total disability 
(PTD); and, Respondents entitlement to statutory offsets for Federal Social Security 
Disability (SSDI) benefits  and recovery of an overpayment of combined temporary and 
permanent partial disability benefits  (PPD), paid pursuant to the Final Admission of Li-
ability (FAL), dated August 8, 2008, which admitted for 29% whole person PPD.  Be-
cause the statutory cap on combined temporary and PPD benefits had been reached, 
Respondents claimed a credit of $21,543. 62  for an overpayment.
              

 FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1. Claimant’s date of birth is January 4, 1959, and he was 5o years old at the 
time of hearing.  Claimant quit school in the 11th grade, but went on to earn his G.E.D.  
Claimant has had no subsequent education after earning his G.E.D.

2. Claimant sustained a compensable injury to his back on January 22, 2000, 
while working for the Employer.  Respondents  ultimately filed a Final Admission of Li-
ability (FAL), dated August 8, 2008, admitting for a maximum medical improvement 
(MMI) date of April 28, 2008; for temporary disability benefits through April 27, 2008; 
pursuant to a stipulation of February 5, 2002, for an average weekly wage (AWW) of 
$671.80; for PPD benefits, based on 29% whole person; for mental impairment of 16%, 
benefits limited to 12 weeks; and, a claim for an overpayment of $21,543.62, based on 
combined temporary and PPD benefits exceeding the statutory cap pf $120,000 at the 



time. The FAL also admitted for reasonably necessary and causally related post-MMI 
medical benefits.

3. Claimant has treated with multiple medical providers for the industrial in-
jury.  He has been diagnosed as suffering from chronic thoracic strain with myofascial 
pain, and major depressive and anxiety disorders.  

4. Claimant has been unable to find employment.  The Claimant testified that 
he cannot not work because of functional limitations that stem from a combination of his 
admitted industrial back injury and psychiatric condition, and the medications he takes 
to address his medical problems.  The ALJ finds the Claimant’s  testimony credible and, 
essentially undisputed in this regard. 

5. On July 3, 2007, Christopher Ryan, M.D., Claimant’s authorized treating 
physician (ATP) placed Claimant at maximum MMI for his physical injury and assigned 
Claimant a 29% whole person impairment rating.  Dr. Ryan pointed out in his report of 
July 3, 2007, that the 29% was “exclusive of psychiatric rating.”  

6. Claimant has had an evaluation by a Division-sponsored independent 
medical examiner (DIME) on three separate occasions since his  case began, all with 
the same State-selected physician, Khoi Pham, M.D.  On the second evaluation, which 
occurred on September 6, 2007, the DIME physician found that Claimant was not a MMI 
for his psychiatric condition, and concurred in Dr. Ryan’s assignment to Claimant of a 
29% whole person impairment for his T- and LS-spine impairments, and set forth that: 

I doubt the patient is capable of earning any gainful employ-
ment, being on larger amounts of pain and mood altering 
medications for his physical and mental condition.

7. On January 28, 2008, while Claimant was in psychiatric treatment prior to 
reaching MMI for his psychiatric condition, Dr. Ryan expressed the opinion that “[Claim-
ant] has a physical impairment which prevents gainful employment and will continue 
throughout his life.”  

8. Following extensive psychiatric treatment with ATP Bert S. Furmansky, 
M.D., Claimant was released psychiatrically at MMI on April 24, 2008.  In the report re-
leasing Claimant at MMI, Dr. Furmansky set forth that Claimant’s work status as “unable 
to work” and that “he is permanently totally disabled.”  

9. Following Dr. Furmansky’s report, Claimant was returned for his third 
DIME (i.e., second follow-up) with DIME physician, Dr. Pham, who on June 17, 2008, 
confirmed that Claimant was at MMI as of April 28, 2008, and assigned Claimant a 40% 
whole person impairment rating comprised of 29% physical and 16% mental.  

10. On August 8, 2008, Respondents  filed a “Final Admission of Liability,” 
b a s e d o n D r . P h a m ’ s o p i n i o n s .          
             



11. On August 15, 2008, Claimant filed a “Response to Final Admission of Liability” 
accepting the rating of permanent medical impairment in the Respondents’ August 8, 
2008 FAL, but objecting to the remainder of the FAL.  Thereafter, Claimant filed an “Ap-
plication for Hearing and Notice to Set” on the issue of permanent total disability bene-
fits.

12. In the Respondents’ case in chief, they relied on the opinions of Inde-
pendent Medical Examiners (IMEs) they selected to evaluate Claimant as to his ability 
to engage in employment.  Respondents relied on the reports  of L. Barton Goldman, 
M.D., and Robert E. Kleinman, M.D., a psychiatrist.  Both Dr. Goldman and Dr. Klein-
man’s reports date from 2007.  The most recent submission from Dr. Goldman was not 
a medical report, but rather handwritten responses to questions  posed by the Respon-
dents’ vocational evaluator, Patrick Renfro, concerning approximately ten potential jobs 
for claim.  

13. Dr. Goldman’s most recent response to Renfro in addressing jobs, how-
ever, was to place a limitation on every job on the “need to change prolonged static po-
sition ten minutes/hour.”  Renfro indicated that any of the potential jobs  he had located 
were subject to the limitations indicated by Dr. Goldman. 

14. Testimony from Patrick Renfro established that Claimant had basically 
found a job that was within his physical and mental limitations prior to his admitted 
January 22, 2000, injury, which required limited contact with other individuals.  The ALJ 
finds, however, that after Claimant’s admitted injury, the combination of Claimant’s more 
severe psychological problems, added in with his physical problems completely limited 
Claimant’s ability to find or maintain employment.  Claimant’s impulse control issues and 
medication issues are not a recipe for sustained employment.  

15. Claimant credibly testified that he has been looking for employment and 
looked for the jobs that the Respondents’ vocational evaluator alleged were available in 
the community for him to perform.  Claimant received no leads on any job opportunities.  

16. The ALJ finds credible the opinion that the Claimant cannot sustain work 
due to severe chronic pain that affects  him physically, mentally, and emotionally.  The 
record contains substantial evidence supporting this finding.  

17. The Claimant’s vocational expert, John Macurak, concluded that Claim-
ant’s injury and psychiatric outlook makes him unemployable and Claimant cannot sus-
tain work at a physical demand level due to severe chronic pain that affects him physi-
cally, mentally, and emotionally.  Among other things, Claimant’s “poor impulse control” 
is  one factor that conspires to make Claimant unemployable.  The material reviewed by 
Macurak, including medical reports and information supplied by the Claimant regarding 
his own view of limitations supports Macurak’s conclusions.  

18. The ALJ notes that the Respondents’ vocational expert, Renfro, was  of the 
opinion that Claimant was employable.  The ALJ find this  is a conclusory opinion.  Ren-
fro’s underlying bases for the opinion include the idea that any potential jobs would be 



subject to accommodations, specifically, Dr. Goldman’s limitations. Therefore, Renfro’s 
opinion concerning the Claimant’s “employability” is unpersuasive. The ALJ places more 
weight on the fact that Respondents’ vocational expert relied upon the opinions of Re-
spondents’ IME physicians with regard to Claimant’s work limitations.  Claimant’s physi-
cal and psychiatric ATP’s, as well as the DIME examiner, are of the opinion that Claim-
ant is unable to work.  

19. Claimant is currently receiving Social Security Disability Insurance (SSDI) 
benefits.  

 20. Although Respondents have proven entitlement to offsets for SSDI bene-
fits and all of its payments of PPD benefits, pursuant to the FAL of August 8, 2008, they 
capped the combined temporary and PPD benefits, which resulted in an alleged over-
payment of $21, 543.62, which is  now moot because Claimant is  PTD and there is no 
cap on PTD benefits.  Therefore, Respondents  have failed to prove the claimed over-
payment of $21, 543.62.

21. Claimant reached MMI on April 28, 2008.

22. The Claimant has proven, by a preponderance of the evidence that he is 
not employable or capable of earning wages  in the competitive job market on an unre-
stricted basis.  Therefore, the Claimant has proven by preponderant evidence that he is 
permanently and totally disabled.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the opinions on un-employability 
of the Claimant’s ATPs are more persuasive and credible than the opinions of IME Dr. 
Goldman and Kleinman that Claimant is employable because they are based on more 



study and research and they are more consistent with the totality of the evidence.  Also, 
Claimant’s testimony that he has been unable to find any employment is  credible, per-
suasive, and essentially un-disputed.  See, Annotation, Comment: Credibility of Witness 
Giving Un-contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, main-
taining that the fact finder is not free to disregard un-contradicted testimony.

 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits, including permanent total disability 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  Also, the burden of proof is  generally placed on the party asserting the affirma-
tive of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “pre-
ponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
Claimant has established entitlement to PTD benefits.  As found, Claimant has sus-
tained his  burden of proof with respect to PTD.  As further found, although Respondents 
established entitlement to offsets for SSDI benefits and all of its payments of  PPD 
benefits, pursuant to the FAL of August 8, 2008, they capped the combined temporary 
and PPD benefits by the FAL, which resulted in an alleged overpayment of $21, 543.62, 
which is now moot because Claimant is  PTD and there is no cap on PTD benefits.  
Therefore, Respondents are not entitled to credits against PTD benefits for amounts 
they did not actually pay.

 c. Section 8-40-201(16.5)(a), C.R.S. (2008), defines permanent total disabil-
ity as a claimant’s inability “to earn any wages in the same or other employment.”   The 
overall objective of this standard is to determine whether, in view of all of these factors, 
employment is “reasonably available to a claimant under his or her particular circum-
stances.”  Weld County School District RE-12 v. Bymer, 955 P.2d at 550 (Colo. 1998).   
In determining whether a claimant is  permanently and totally disabled, an ALJ may con-
sider the claimant’s “human factors,” including the claimant’s age, work history, general 
physical condition, education, and prior training and experience.  Weld County School 
District RE-12 v. Bymer, supra; Joslin’s Dry Goods Co. v. Industrial Claim Appeals Of-
fice, 21 P.3d 866 (Colo. App. 2001).  The test for permanent total disability is  whether 
employment exists that is reasonably available to a claimant under her particular cir-
cumstances.  Id.  This means whether employment is available in the competitive job 
market, which a claimant can perform on a reasonably sustainable basis.  As found, 
Claimant has proven that he is  incapable of earning wages in the competitive labor 
market, on a reasonably sustainable basis, and there is no work reasonably available to 
him. 

d. The Claimant is  required to prove permanent total disability by a prepon-
derance of the evidence.  See Younger v. City and County of Denver, 810 P.2d 647 



(Colo. 1991), Gonzales-Rivera v. Beacon Hill Investment, Inc., W.C. No. 4-124-250 [In-
dustrial Claim Appeals office (ICAO), September 27, 1994].  Permanent total disability 
does not need to be proven by medical evidence.  See Baldwin Construction Inc., v. In-
dustrial Claim Appeals Office, 937 P.2d 895 (Colo. App. 1997); Calvert v. Roadway Ex-
press, Inc., W.C. No. 4-355-715 (ICAO, November 27, 2002).  The ALJ herein, however, 
has relied upon medical evidence, the opinions of the Claimant’s vocational expert, two 
ATPs and the DIME physician and the testimony of the Claimant.  The opinions  of the 
Claimant’s vocational expert also relied in part on the medical evidence and representa-
tions made by the Claimant.

e. In making a PTD determination, the ALJ has considered the effects of the 
industrial injury in light of the Claimant’s  human factors, including the Claimant’s age, 
work history, general physical condition, and prior training and experience.  Weld 
County School District RE 12 v. Bymer, supra; Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999).  The crux of the test is  the “exis-
tence of employment that is reasonably available to the Claimant under his or her par-
ticular circumstances.”  Weld County School District RE v. Bymer, supra; Joslins Dry 
Goods Co v. Industrial Claim Appeals Office, supra  As found, the Claimant is not capa-
ble of employment or earning wages.  Therefore, he is permanently and totally dis-
abled..  

f. Further, the Claimant is not required to prove that the industrial injury is 
the sole cause of his permanent total disability.  See e.g., Climax Molybdenum Co. v. 
Walter, 812 P.2d 1168 (Colo. 1991); Colorado Fuel & Iron Corp. v. Industrial Commis-
sion, 151 Colo. 18, 379 P.2d 153 (1962) [if personal factors, such as preexisting mental 
or physical condition, combine with work-related injury or disease to render worker per-
manently and totally disabled, Claimant entitled to PTD benefits].   As found, Claimant’s 
poor impulse control is one factor that makes him un-employable.  Given the Claimant’s 
human factors which include his age, education, physical condition, mental condition, 
and his use of medications, he is permanently and totally disabled.  Further, his  job at-
tempt efforts make clear that he is  unable to earn any wages in any occupation due to 
the numerous problems stemming from his back and psychiatric injuries.

 g. Based on Claimant’s stipulated AWW of $671.80, he is entitled to PTD 
benefits of $447.86 per week, less the SSDI offset, and a credit for PPD benefits paid 
from April 28, 2008. 

 h. Pursuant to the provisions of Section 8-42-103 (1) (c) (I), C.R.S. (2008), 
Respondents are entitled to an SSDI offset of one-half of SSDI benefits  from the date of 
the initial award.  See Englebrecht v. Hartford Acc. & Indem. Co., 680 P.2d 231 (Colo. 
1984) [SSDI offsets permitted as of rate at time of initial award].  Also, Respondents are 
entitled to a credit for all PPD benefits actually paid, pursuant to the FAL of August 8, 
2008.

ORDER



 IT IS, THEREFORE, ORDERED THAT:

 A.  Respondents shall pay the Claimant permanent total disability benefits  of 
$447.86 per week, less the Federal Social Security Disability (SSDI) offset permitted by 
law; and, Respondents may take a credit for all permanent partial disability benefits ac-
tually paid to the Claimant, pursuant to the Final Admission of Liability, dated August 8, 
2008. 

B. Respondents shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due. 

C. Any and all issues not determined herein are reserved for future decision.

DATED this______day of May 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-330

ISSUE

 The issue for determination is compensability. 

FINDINGS OF FACT

1. Claimant filed a workers’ compensation claim for a low back injury and numbness 
in his foot on November 3, 2008, which he alleged resulted from his foot slipping when 
the axel on a dolly spun causing Claimant to lunge forward. 

2. Claimant called Rivas November 3, 2009, and told him that he had pulled his 
hamstring.  Claimant was directed by Employer to Employer’s occupational medicine 
clinic where he was first treated by Dr. Morrison.  Dr. Morrison asked Claimant for a 
medical history. Claimant stated that he had an L5-S1 disc repair 16 years prior and had 
no low back pain, numbness, tingling or weakness in the lower extremities since then. 
Claimant further advised Dr. Morrison that he did not have a second job and that he had 
not previously hurt that body part. Dr. Morrison took Claimant off work pending a follow-
up evaluation with Dr. Smaldone on November 5, 2008. 

3. On November 5, 2008, Spratta, an adjuster for Employer, recorded an interview 
with Claimant.  Spratta asked Claimant whether there were any medical conditions that 
he treated for on an ongoing basis, whether Claimant participated in sports, and the 
name of Claimant’s primary care physician.  Claimant denied ongoing treatment, par-
ticipation in sports and denied having a primary care physician.  Claimant also denied 



treating with any doctors since 1996 except for physicals. Claimant was asked to iden-
tify the doctor that saw him outside of work.  Claimant responded that it was “Dr. Beach” 
for a DOT physical. Claimant was then asked whether he had received any other treat-
ment for his back, or had any problems with his back, since his surgery in 1996.  Claim-
ant denied any other treatment. 
4. Claimant was evasive and deceptive when responding to the adjuster’s questions 
regarding medical treatment for his low back condition prior to November 3, 2008 and 
his participation in sports.  Claimant admitted that he did not answer the adjuster’s 
questions truthfully and to the best of his knowledge.  The adjuster asked Claimant 
seven times to reveal the name of any doctor who had treated Claimant for low back 
problems and each time Claimant did not give a truthful answer. Claimant denied any 
participation in sports. However, three months later, in response to interrogatories pro-
pounded by Respondent, Claimant admitted that he was a basketball referee and had 
worked approximately 25 to 30 basketball games between March and October 2008.

5. Contrary to Claimant’s responses to Dr. Morrison and the claims’ adjuster deny-
ing previous treatment, medical and chiropractic records from 1996 through 1998 indi-
cate that Claimant had been involved in a motor vehicle accident in December 1996 and 
required one year of chiropractic treatment from December 1996 through December 
1997, and an additional three months treatment including three epidural injections be-
tween January and March 1998. The treatment at that time involved injury to the L4-5 
disc.  Additionally, Claimant sustained an injury to his back in early August 2008 when 
he lifted his son. Dr. Gillette’s August 23, 2008 note indicated an assessment of degen-
erative disc and joint disease with a possible herniated nucleus pulposis. Claimant con-
tinued to receive treatment from Dr. Gillette, a chiropractor, on ten occasions between 
August 23, 2008 and October 31, 2008, - three days before his evaluation by Dr. Morri-
son.  

6. The intake form for Dr. Gillette filled out by Claimant on August 23, 2008 indi-
cated that Claimant quantified his pain as 7/10 and further indicated that Claimant was 
taking Vicodin for the pain. Claimant described the pain was as extending to the mid 
hamstring with numbness. The pain was described as moderate to severe, sharp, 
shooting, daily, and that the pain was “getting better”.  Claimant indicated that the pain 
was moderately interfering with his normal work and that “some of the time” his condi-
tion would interfere with his social activities. Claimant affirmed that he had similar symp-
toms in the past.   

7. Claimant’s explanation for not telling Dr. Morrison about the medical treatment he 
required after the motor vehicle accident 1996 or his ongoing chiropractic treatment 
since August 23, 2008 is not persuasive or credible.  The medical and chiropractic re-
cords indicate that the level treated in 2006 and in August 2008 was the L4-5 level, 
which is the same level being treated for the present back condition. 

8. Dr. Smaldone referred Claimant to Andrew Castro, MD.  Dr. Castro’s report indi-
cated that Claimant advised him that he had a microdiscectomy in 1996, that he had re-
covered fully from that injury, and that did not have any symptoms after recovery prior to 



November 3, 2008. Claimant did not provide Dr. Castro or Dr. Morrison with an accurate 
and complete medical history. The opinions of causation by Dr. Morrison and Dr. Castro 
are not persuasive.

9. Dr. Smaldone reevaluated Claimant on November 26, 2008.  Dr. Smaldone 
asked Claimant to again describe the mechanism of injury and to actually demonstrate 
the movements at the time of the alleged injury.  Claimant advised Dr. Smaldone that he 
was injured while “scooping beer”.  Dr. Smaldone noted that when Claimant first de-
scribed the injury during the demonstration that he described that his right foot had 
come back towards him as it slipped off the axle and the load fell toward the wall.  Dr. 
Smaldone had Claimant repeat the demonstration three times.  Each time Claimant 
specifically stated that the load fell toward the wall and specifically denied that the load 
fell toward him.  However, Claimant did change his statement indicating that instead of 
moving toward him, his foot moved away from him.  Dr. Smaldone concluded that there 
was no way that Claimant’s right foot could have translated as far forward as he de-
scribed because his foot would have hit the back of the dolly, the dolly itself would have 
hit the cases of beer, and there were several cases of beer laying right up against the 
wall.   

10. Based upon Claimant’s demonstration of the mechanism of injury, Dr. Smaldone 
noted that with Claimant’s foot extending well in front of him, Claimant was put in a posi-
tion where his body weight would have been centered over his hips and supported by 
his left thigh.  Dr. Smaldone noted that as the load did not fall backwards toward Claim-
ant, there was no need to stabilize or catch the dolly and load.  Dr. Smaldone stated that 
sufficient trauma was not induced during Claimant’s attempt to scoop beer. Dr. Smal-
done opined that the forward translation of the load would have been minimal in light of 
the stacking of the cases and their position against the wall, thus none of the biome-
chanical factors in this case would lead one to think that a significant trauma was dealt 
to the lumbosacral area leading to a problem with a disc and subsequent impingement 
upon a spinal nerve causing an L5 radiculopathy.  It is the opinion of Dr. Smaldone that 
the mechanism of injury as described by Claimant was insufficient to cause Claimant’s 
current low back condition.  Dr. Smaldone’s opinion is persuasive.

11. After Dr. Smaldone advised Claimant that he did not believe that the mechanism 
of injury described by Claimant caused his low back condition, Claimant sought an in-
dependent medical opinion from Dr. Crosby.  Claimant reported a history of injuring his 
low back as a result of twisting his back while moving beer. It is further noted that the 
report submitted by Dr. Crosby does not mention the 1996 motor vehicle accident or the 
August 2008 low back injury while lifting his son.  Claimant did not provide Dr. Crosby 
an accurate history.  Dr. Crosby’s opinion is not persuasive.
12. Dr. Gillette, in his report of February 26, 2009, opined that Claimant had a signifi-
cant injury at work on November 3, 2008 resulting in a disc bulge at L4-5.  Dr. Gillette’s 
opinion is not persuasive.
13. Dr. Smaldone has also expressed his opinions on causation.  Dr. Smaldone had 
a complete history. Dr. Smaldone stated that Claimant’s pre-existing condition worsened 
in August 2008 and that the most reasonable inciting event was the episode where 



Claimant lifted his son prior to meeting with Dr. Gillette on August 23, 2008. Dr. Smal-
done further noted that what is seen from Dr. Gillette’s notes from August 23, 2009 
through February, 2009 is a very natural progression for lumbar disc disease, a kind of 
waxing/waning course. Dr. Smaldone further reiterated that the incident described by 
Claimant would not have resulted in a significant trauma to Claimant’s back and would 
not have resulted in a herniated disc.  The opinions of Dr. Smaldone are credible and 
persuasive.
14. The incident on November 3, 2008, did not cause Claimant’s condition, did not 
aggravate Claimant’s pre-existing condition, and did not accelerate Claimant’s need for 
treatment. 

CONCLUSIONS OF LAW

For a claim to be compensable under the Workers’ Compensation Act, a claimant 
must prove by a preponderance of the evidence that he suffered a disability that was 
proximately caused by an injury arising out of and within the course and scope of em-
ployment.  CRS 8-41-301(1) (c); In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 
2006).  

This  claim concerns an injury to Claimant’s  low back which he alleges occurred 
on November 3, 2008 while delivering beer to his account.   Whether a claimant has 
met that burden of proof is a factual question. Dover Elevator Co v. Industrial Claim Ap-
peals Office, 961 P.2d 1141 (Colo. App. 1998); Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000).  In determining causation, the ALJ must make 
determinations of credibility.  The ALJ's resolution of the credibility of witnesses is a fac-
tual determination.  Varsity Contractors and Home Insurance Co. v Baca, 709 P.2d 55 
(Colo. App. 1985). In making credibility determinations, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’ testimony and/or 
actions: the reasonableness or unreasonableness (probability or improbability) of the 
witness’ testimony and/or actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice or interest.  See Prudential Ins. Co. v. Cline, 98 
Colo. 275, 57 P. 2d 1205 (1936). 

  In this claim there are many inconsistencies in Claimant’s testimony. Claimant 
has admitted that he was not truthful when responding to questions concerning his 
medical history and sports activities.  Claimant had advised Dr. Morrison that he had 
had no back pain and no numbness, tingling or weakness in the lower extremities since 
his disc repair 16 years earlier.  However, medical and chiropractic records from 1996 
through 1998 indicated that Claimant was involved in a motor vehicle accident in De-
cember 1996 that exacerbated his low back condition requiring one year of chiropractic 
treatment and an additional three months of epidural injections for low back pain and 
radiculopathy.  Claimant did not tell Dr. Morrison that he had been receiving chiropractic 
treatment for his low back since August 23, 2008 as a result of lifting his son or that he 
had been treated by Dr. Gillett as  recently as October 31, 2008, prior to his appointment 
with Dr. Morrison.    



  Claimant has had extensive chiropractic and medical treatment to his low back 
as a result of injuries sustained in sports, a motor vehicle accident, and as the result of 
lifting his son.  Claimant is not a credible witness.  Based upon the evidence that Claim-
ant advised Dr. Gillette that he injured himself while lifting his son two weeks prior to the 
August 23, 2008 visit, resulting in low back pain and radicular symptoms into the lower 
extremity, and the lack of convincing evidence that the mechanism of injury described 
by the Claimant involving the dolly was sufficient to cause a low back injury, the ALJ 
finds that Claimant has not proven by a preponderance of the evidence that he sus-
tained an injury in the scope and course of his employment with Employer.
     
 The issue of causation, even medical opinions involving causation, rests  to some 
extent on the credibility of the Claimant and his  statements concerning the history of the 
accident.  Cabral v. Landry’s Restaurants, Inc., WC No.:4-693-007, (ICAO, May 11, 
2007).  Claimant gave inconsistent accounts of his medical history, employment/sports 
activities, and the mechanism of injury, to the adjuster and the medical care providers. 
The mechanisms of injury described by the Claimant are not supported from a clinical 
perspective. The lifting incident involving Claimant’s son better explains Claimant’s cur-
rent back issues.   

 Claimant has not shown by a preponderance of the evidence that he sustained 
an injury in the scope and course of his employment with Employer.

ORDER

 It is therefore ordered that the claim is denied and dismissed. 

DATED:  May 11, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-159

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he suffered an inguinal hernia and lower back injuries during the course and scope 
of his employment with Employer on October 6, 2008.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is  entitled to authorized medical treatment that is  reasonable and necessary to 
cure and relieve the effects of any industrial injuries.



STIPULATION

 The parties agreed that Claimant earned an Average Weekly Wage (AWW) of 
$116.25.

FINDINGS OF FACT

 1. Claimant worked for Employer as  a laborer.  He intermittently performed 
various odd jobs around Employer’s facility in order to complete a renovation project.

 2. Claimant testified at the hearing in this matter.  He explained that on Octo-
ber 6, 2006 at approximately 8:30 a.m. he was assisting Rocky Clark, owner of Em-
ployer, in moving steel pipes onto a trailer.  Claimant remarked that, while moving the 
second pipe, he experienced pain in his  lower abdominal region and lower back.  He 
noted that the pipe weighed approximately 125 to 150 pounds.  Claimant explained that 
he and Mr. Clark moved a total of approximately eight to ten pipes but that the most of 
the pipes  were lighter than the one that caused his pain.  He commented that his pain 
increased in severity over the two weeks following the pipe incident.

 3. In contrast to Claimant’s testimony, Mr. Clark testified that Claimant did not 
work for Employer on October 6, 2006.  Instead, Mr. Clark stated that on Friday, October 
10, 2006 Claimant raked crushed asphalt around Employer’s facility.  Toward the end of 
the day at approximately 2:30 p.m., Mr. Clark was moving steel pipes by himself to a 
trailer that was about three feet off the ground.  Mr. Clark remarked that Claimant came 
over and helped him move the steel pipes.  There were only three pipes remaining to be 
moved and they were each approximately one and one-half inches in diameter.  He 
noted that he and Claimant lifted one end of each pipe.  They moved the pipes ap-
proximately 15 feet.  Mr. Clark noted that the whole process lasted approximately five to 
ten minutes.  After moving the pipes, Claimant did not state that he had been injured 
and did not exhibit any signs of an injury.

 4. During the week of October 13, 2006 Claimant finished raking asphalt 
around Employer’s facility and performed painting duties.  The painting work involved 
climbing up and down ladders.  Claimant completed the painting projects at approxi-
mately 12:00 p.m. on Friday, October 17, 2006.  Claimant did not exhibit any difficulties 
in completing his job duties.  Because the renovation of Employer’s facility was com-
plete, Employer did not have any additional work for Claimant.

 5. On Monday, October 20, 2006 Claimant contacted Mr. Clark to inquire 
whether any work was  available.  Mr. Clark responded that Claimant’s projects  were 
completed and no additional work was available.

 6. On Tuesday, October 21, 2006 Claimant informed Mr. Clark that he was 
unavailable to work because he needed to take his wife to a doctor.  However, after re-
turning from the doctor, Claimant again called Mr. Clark inquiring about work.  Mr. Clark 
advised Claimant that no work was available.



 7. On Wednesday, October 22, 2006 Claimant arrived at Employer’s facility 
and asked Mr. Clark if there was any work available.  Again, Mr. Clark informed Claim-
ant that there was no work to be done.  Claimant then told Mr. Clark that his wife’s doc-
tor had examined him during his wife’s  appointment on the previous day.  The doctor 
told Claimant that he had a hernia.  Mr. Clark testified that Claimant then asked him if he 
had any insurance coverage that could help with medical costs.  Mr. Clark replied that 
he could not help because Claimant was not injured on the job.

 8. Mr. Clark subsequently received paperwork from Claimant regarding a 
Workers’ Compensation injury.  He attempted to contact Claimant but was unsuccessful.  
On about November 6, 2006 Mr. Clark’s wife, who was also an owner of Employer, con-
tacted Claimant over the telephone.  Claimant reported that he sustained a hernia while 
bending over to pick up a pipe on October 6, 2006.  However, Ms. Clark corroborated 
Mr. Clark’s account that Claimant did not work on October 6, 2006.

 9. On November 6, 2006 Claimant visited Cathy Smith, M.D. for an evalua-
tion.  He reported that on October 6, 2006 he was lifting a 25 foot long piece of pipe with 
Mr. Clark.  Claimant explained that he experienced a “pulling sensation and some pain 
in the lower left quadrant, as well as some discomfort in his  low back.”  Dr. Smith noted 
that, when Claimant’s pain did not resolve after two weeks, he visited his primary care 
physician and was diagnosed with a hernia.  Dr. Smith thus  opined that the lifting inci-
dent could have caused the following: (1) “abdominal strain with probable left inguinal 
hernia; and (2) lumbar strain with left leg pain.”

 10. Dr. Smith referred Claimant to Steven Dubs, M.D. for an evaluation.  Dr. 
Dubs recommended a surgical repair of Claimant’s left inguinal hernia.

 11. On January 29, 2009 Claimant visited Gregory Reichhardt, M.D. for an in-
dependent medical examination.  Claimant reported that he had been lifting a 125-150 
pound piece of metal tubing with Mr. Clark and “felt a little pain and a little snap in the 
groin area.”  The pain worsened as the day progressed.  Dr. Reichhardt diagnosed 
Claimant with a left inguinal hernia and lower back pain.  He noted that the medical re-
cords revealed that Claimant suffered from a history of chronic lower back pain.

 12. Dr. Reichhardt considered whether Claimant’s work for Employer caused 
his injuries.  He concluded that a determination about whether Claimant’s work duties 
caused the hernia depended on the weight of the pipe that Claimant had been lifting.  
Dr. Reichhardt explained that, if the pipe weighed in the range of 125-150 pounds, it 
was probable that the hernia constituted a work-related injury.  However, he remarked 
that the referral letter from Respondents’ counsel reflected that the pipes that Claimant 
had lifted were 12-15 feet in length and weighed less  than two pounds per foot.  The 
pipe thus weighed between 24 and 30 pounds.  Dr. Reichhardt concluded that, if the 
pipe weighed 24-30 pounds, it was unlikely that the lifting incident caused the hernia.  
Finally, Dr. Reichhardt determined that, because the medical records reflected that 
Claimant suffered from chronic lower back pain, it was unlikely that the October 6, 2006 
lifting incident caused his lower back condition.



 13. Claimant has failed to demonstrate that it is more probably true than not 
that he suffered an inguinal hernia and lower back injury.  Initially, although Claimant 
testified that he experienced pain in his lower abdominal region and lower back while 
moving a pipe with Mr. Clark on October 6, 2006, he did not report any incident to Em-
ployer.  In fact, Claimant continued to rake asphalt and perform painting duties for Em-
ployer during the week following the lifting incident.  Furthermore, although Employer 
subsequently informed Claimant that no additional work was available, Claimant contin-
ued to inquire about more work.  Moreover, Dr. Reichhardt concluded that a determina-
tion about whether Claimant’s work duties caused the hernia depended on the weight of 
the pipe that Claimant had been lifting.  Although Claimant asserted that the pipe 
weighed between 125-150 pounds, his testimony lacks  credibility.  In contrast to Claim-
ant’s account, the lifting incident did not occur until near the end of his  workday on Oc-
tober 10, 2006 and he only helped to move three pipes.  Accordingly, it is unlikely that 
Claimant suffered a hernia while performing his job duties  for Employer.  Finally, the 
medical records reveal that Claimant suffered from chronic lower back pain.  Based on 
the credible testimony of Dr. Reichhardt, it is  thus unlikely that Claimant’s job duties ag-
gravated, accelerated or combined with his  pre-existing condition to produce a need for 
medical treatment.

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).



 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the Judge.  Faulkner, 12 P.3d at 846.

 5. A pre-existing condition or susceptibility to injury does  not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a claimant experiences 
symptoms while at work, it is  for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition.  In re Cotts, W.C. No. 4-606-
563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he suffered an inguinal hernia and lower back injury.  Initially, although 
Claimant testified that he experienced pain in his lower abdominal region and lower 
back while moving a pipe with Mr. Clark on October 6, 2006, he did not report any inci-
dent to Employer.  In fact, Claimant continued to rake asphalt and perform painting du-
ties for Employer during the week following the lifting incident.  Furthermore, although 
Employer subsequently informed Claimant that no additional work was available, 
Claimant continued to inquire about more work.  Moreover, Dr. Reichhardt concluded 
that a determination about whether Claimant’s work duties caused the hernia depended 
on the weight of the pipe that Claimant had been lifting.  Although Claimant asserted 
that the pipe weighed between 125-150 pounds, his  testimony lacks credibility.  In con-
trast to Claimant’s account, the lifting incident did not occur until near the end of his 
workday on October 10, 2006 and he only helped to move three pipes.  Accordingly, it is 
unlikely that Claimant suffered a hernia while performing his job duties for Employer.  
Finally, the medical records reveal that Claimant suffered from chronic lower back pain.  
Based on the credible testimony of Dr. Reichhardt, it is thus  unlikely that Claimant’s job 
duties aggravated, accelerated or combined with his pre-existing condition to produce a 
need for medical treatment. 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for Workers’ Compensation benefits is denied and dismissed.

DATED: May 11, 2009.



Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-784-977

ISSUES

Whether Claimant sustained a compensable injury and whether he is  entitled to 
medical benefits for the treatment of such injury.

FINDINGS OF FACT

 Based upon the evidence presented during the hearing, the Judge finds as fact:

1. Claimant filed his claim for workers’ compensation, and the Respondent filed no 
response which Claimant construed as a denial of liability.  The Claimant, or his attor-
ney, learned from the Division of Workers’ Compensation that Respondent did not have 
workers’ compensation insurance at the time of the injury.   Claimant then filed an Appli-
cation for Expedited Hearing with the Office of Administrative Courts.  Respondent filed 
no response to the Application.  A hearing date was selected and the Office of Adminis-
trative Courts mailed a notice to Respondent on April 6, 2009 advising the parties that a 
hearing was scheduled on May 7, 2009 at 8:30 a.m.  Respondent failed to appear thus 
the hearing was conducted in its absence.  
2. Chuck Pennington is the owner of Respondent Employer formerly located on 
East Evans Avenue in Denver, Colorado.  
3. Claimant worked for the Respondent as an auto mechanic.  Claimant customarily 
worked five days per week.  
4. On June 16, 2008, Claimant was helping a co-worker remove a half-full fuel tank 
from a Jeep that was hoisted on a lift about eight or nine feet above the ground. As the 
tank was unbolted, control was lost and the tank fell onto the Claimant’s shoulder and 
upper and mid-back.  
5. Claimant reported the injury to Pennington who did not refer Claimant to a medi-
cal treatment provider.  Pennington, instead, offered Claimant paid time off from work to 
rest.    
6. Immediately following the injury, Claimant underwent minimal treatment with an 
osteopath and a massage therapist.
7. On April 1, 2009, Claimant sought treatment with Dr. Perry Haney.  Claimant re-
ported to Dr. Haney that he had moderately severe to severe thoracolumbar spine pain 
with bilateral lower extremity pain and parasthesia.  Dr. Haney’s impression was prob-
able thoracolumbar three-joint complex disorder with bilateral lower extremity sciatic 
radiculitis/radiculopathy.  Dr. Haney referred Claimant for an MRI and prescribed medi-
cations.  Claimant also saw a physical therapist in Dr. Haney’s office.  



8. Claimant returned to Dr. Haney on April 6, 2009.  Dr. Haney’s note reflects that 
the MRI results were negative, but that he believed Claimant has nodulations and disc 
protrusion at L4-L5 with annular tearing and high intensity zone. Dr. Haney felt that 
these conditions were responsible for Claimant’s symptom complex.  Dr. Haney recom-
mended lumbar epidural steroid injections and referred Claimant for a formal course of 
physical therapy.  
9. On April 14, 2009, Dr. Perry performed the lumbar epidural steroid injection.
10. Claimant testified that although he feels better now, immediately following the in-
jury he had pain, which worsened over time.  
11. Based on the foregoing, Claimant has established that he sustained an injury 
while in the course and scope of his employment with Respondent.  Claimant has also 
established that he is entitled to medical benefits to treat his injury, including payment 
for treatment he has already received. 

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its mer-
its.  Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).  

4. A claimant must prove by a preponderance of the evidence that his injury arose 
out of the course and scope of his employment with employer.  Section 8-41-301(1)(b), 
C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury occurs "in 
the course of" employment where claimant demonstrates that the injury occurred within 
the time and place limits of his employment and during an activity that had some con-
nection with his work-related functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 
(Colo. 1991).  The "arise out of " requirement is narrower and requires claimant to show 



a causal connection between the employment and injury such that the injury has its ori-
gins in the employee's work-related functions and is sufficiently related to those func-
tions to be considered part of the employment contract.  See Id.  

5. As found, Claimant has established by a preponderance of the evidence that he 
sustained an injury on June 16, 2008 when a fuel tank fell on him causing symptoms in 
his back, shoulder and legs.  Claimant provided credible and undisputed testimony as to 
the mechanism of injury and the symptoms that followed.   The medical records further 
support Claimant’s account of the injury, symptoms and need for medical treatment.

6. Respondents are obligated to provide medical benefits to cure or relieve the ef-
fects of the industrial injury. Section 8-42-101(1), C.R.S.; Snyder v. Industrial Claim Ap-
peals Office, 942 P.2d 1337 (Colo. App. 1997). Based on the finding of compensability, 
Claimant has also established that he is entitled to reasonable and necessary medical 
treatment to cure and relieve the effects of the work injury.  Respondent is responsible 
for providing to Claimant such reasonable, necessary and related medical benefits in-
cluding payment for treatment Claimant already received.  

ORDER

 It is therefore ordered that:

1. Claimant sustained an injury on June 16, 2008 while in the course and scope of 
his employment with Respondent.
2. Respondent is responsible for medical benefits that are reasonable, necessary 
and related to Claimant’s work injury, including payment for treatment Claimant has al-
ready received.   
3. The Respondent shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
4. All matters not determined herein are reserved for future determination.

DATED:  May 13, 2009

Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-713-762

ISSUES

 The issue for determination is sanctions for violation of an order. 

FINDINGS OF FACT



1. Notice of the hearing set for May 12, 2009, at 9:00 a.m. was mailed to Claimant’s 
last known address of P.O. Box 16263, Colorado Springs, CO 80935.  Claimant did not 
appear for the hearing. 
2. Pre-Hearing Administrative Law Judge Carolyn Sue Purdie entered an order on 
October 30, 2008.  The order required Claimant to appear for a follow-up Division IME 
on November 24, 2008, at 4:30 p.m. at the office of Dr. Jim DiNapoli. 
3. Claimant did not appear for that scheduled appointment. 
4. Claimant willfully violated the October 30, 2008, Order of PALJ Purdie. 

CONCLUSIONS OF LAW

 Claimant did not appear for the hearing.  The Office of Administrative Courts sent 
notice of the hearing to Claimant at the most recent address provided by Claimant.  An 
order may enter against Claimant.  Rule 23, OACRP. 

 Respondents have shown that Claimant intentionally violated the order of PALJ 
Purdie.  Sanctions may be imposed on Claimant.  Section 8-43-207(p), C.R.S. 

 It is  concluded that the appropriate sanction under the circumstances  of this case 
is  that the claim be closed.  Claimant may only receive additional benefits  if the claim is 
reopened pursuant to Section 8-43-303, C.R.S. 

ORDER

 It is therefore ordered that this claim is closed. 

DATED:  May 13, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-533

ISSUES

The issues  for determination are compensability of this claim for an occupational 
disease – cervical radiculopathy, authorized medical care providers, medical benefits, 
and temporary total disability benefits. The parties stipulated to the maximum temporary 
total disability rate. 

FINDINGS OF FACT

1. Claimant was employed by Employer since August 2002.  His job involved route 
sales. Claimant held a similar job for eleven years before starting with Employer.  In his 
job for Employer, Claimant would load his truck with bread products, drive to his ac-



counts, unload product, and load returns back into the truck. At the end of the day, he 
would unload returns at a thrift store and return to the warehouse.  
2. The product to be loaded onto the truck was on trays.  The trays slid onto racks 
in the truck.  As he loaded product, previously loaded trays would be pushed back.  To 
unload product, Claimant would use a “pull pole” to move the trays pushed into the truck 
back to the end of the truck so product could be retrieved.  This work involved use of his 
upper extremities over shoulder height. 
3. In January 2002, Claimant complained of recurrent neck and back pain. In Sep-
tember 2002, it was noted that Claimant had weak lateral muscles in his back.  Neck 
pain was noted in December 2003.  Neck pain was again noted in February and March 
2004.  Shoulder and neck pain was noted in April, May, June, September, October, and 
November 2004.   
4. Claimant noticed a weakness in his shoulder as he was moving product out of his 
truck in September 2007.  In January 2008, Claimant felt a tear in his left arm.  He no-
ticed that his shoulder had atrophied.  Claimant felt there was a connection between the 
weakness in September 2007 and the atrophy in January 2008. Claimant filed his 
Workers’ Claim for Compensation in February 2008 and was assigned this claim num-
ber.
5. Daniel M. Peterson, M.D., examined Claimant on January 11, 2008.  He treated 
Claimant for an injury that occurred January 10, 2008, and is the subject of a different 
claim.  He noted that Claimant had atrophy of the left shoulder.  He stated it was not the 
result of the acute January 10, 2008, injury. He advised Claimant to see his own physi-
cian for the non-work related condition.  In his report of February 8, 2008, Dr. Peterson 
stated that the January 10, 2008, injury was near MMI, but further workup by Claimant’s  
physician was necessary for a final diagnosis.  Dr. Peterson stated that he would dis-
cuss the case with Claimant’s physician, Dr. Tewes.
6. A report from Dr. Hammerberg was submitted and Dr. Hammerberg testified at 
the hearing.  Dr. Hammerberg is of the opinion that Claimant’s shoulder condition is not 
the result of the January 10, 2008, acute injury.  The report and testimony of Dr. Ham-
merberg is not helpful in determining what caused Claimant’s left shoulder weakness 
noticed in September 2007 or atrophy noticed in January 2008. 
7. L. Bradford Tewes, M.D., examined Claimant on January 22, 2008.  Claimant 
complained of shoulder weakness and pain.  Dr. Tewes noted visible atrophy involving 
the left shoulder girdle, specifically the supraspinatus and infraspinatus muscles. In an 
addendum, Dr. Tewes stated that Claimant’s problems were directly related to his work 
duties.  This opinion of Dr. Tewes is not credible, as Dr. Tewes did not base his causa-
tion determination on a diagnosis of cervical radiculopathy.  
8. Dr. Tewes saw Claimant again on March 3, 2008.  Dr Tewes noted chronic pro-
gressive left shoulder pain and disability with gross muscular atrophy suggestive of 
denervation process.  Dr. Tewes referred Claimant for nerve conduction studies and a 
consultation with Dr. McDonald. 
9. T. Drake McDonald, M.D., did a nerve conduction study on March 26, 2008.  The 
study showed a mononeuropathy of the left axillary nerve.  A cervical radiculopathy was 
not seen.  Dr. McDonald recommended an MRI and blood tests. 
10. Dr. Tewes reviewed the test results on May 2, 2008.  He stated that the cause of 
Claimant’s mononeuropathy was not evident.  



11. Dr. McDonald examined Claimant again on May 6, 2008.  He noted that Claimant 
had a left axillary mononeuropathy of unclear origin. On July 11, 2008, Dr. McDonald 
stated that Claimant’s picture was most consistent with a left axillary mononeuropathy.  
He referred Claimant to Dr. Bee for possible spine surgery.  On October 31, 2008, Dr. 
McDonald stated that there was a low likelihood that Claimant would improve with sur-
gical exploration of his axillary nerve.  
12. Todd M. Adams, D.C., Claimant’s treating chiropractor for many years, prepared 
a report dated August 13, 2008.  Dr. Adams stated that he concurred with the diagnosis 
of left axillary mononeuropathy, cervical degeneration, and spinal stenosis consistent 
with Claimant’s work duties involving repetitive and ongoing reaching, pushing, and pull-
ing. This opinion is not based on a diagnosis of a cervical radiculopathy, and is not per-
suasive as to the cause of a cervical radiculopathy. 
13. Dr. Simpson examined Claimant on December 16, 2008.  He stated that Claim-
ant had a significant multi-level cervical radiculopathy and that Claimant was a candi-
date for surgery. Dr. Simpson did not comment on the cause of the cervical radiculopa-
thy. 
14. Joseph J. Illig, M.D., examined Claimant on January 9, 2009, on a referral from 
Dr. Seybold.  Dr. Illig noted that electrodiagnostic studies done in January 2009 showed 
acute and chronic left C5 radiculopathy. His assessment was that Claimant was suffer-
ing from “left C5 radiculopathy with atrophy and weakness.”  He referred Claimant for a 
repeat MRI. On January 23, 2009, Dr. Illig met with Claimant again after the repeat MRI.  
He stated that the MRI showed significant left foraminal stenosis at C4 and C5 with 
compression of the C5 nerve root. Dr. Illig’s assessment was cervical radiculopathy.  Dr. 
Illig stated that there was a low probability for improvement of strength or a reversal of 
the atrophy from surgery. 
15. The opinion of Dr. Illig that Claimant suffers from a cervical radiculopathy is 
credible and persuasive.  Dr. Illig did state that Claimant’s symptom in September 2007 
is “of unknown etiology of gradual onset.” Dr. Illig did not state a cause of Claimant’s 
cervical radiculopathy. 
16. Concentra is Employer’s authorized medical care provider for worker’s compen-
sation injuries. Dr. Peterson is a physician who works out of Concentra.  Dr. Peterson 
referred Claimant to his personal physician for care for Claimant’s shoulder weakness 
and atrophy. Dr. Tewes is Claimant’s personal physician.  Dr. Tewes referred Claimant to 
Dr. MacDonald.  Dr. MacDonald referred Claimant to Dr. Bee. 
17. Claimant left work because of his occupational disease on February 23, 2008.  
Claimant worked for another employer starting on December 5, 2008.  Claimant left 
work for that other employer due to his occupational disease on March 10, 2009.   

CONCLUSIONS OF LAW

Section 8-40-201(14), C.R.S., defines an occupational disease as follows: 

      `Occupational disease' means a disease which results 
directly from the employment or conditions under which the 
work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure 
occasioned by the nature of the employment, and which can 
be fairly traced to the employment as a proximate cause and 



which does not come from a hazard to which the worker 
would have been equally exposed outside the employment. 

      The question of whether a claimant proved the conditions  of employment caused or 
contributed to a disease is  a question of fact. Wal-Mart Stores, Inc. v. Industrial Claims 
Office, 989 P.2d 251 (Colo.App. 1999). Moreover, if the duties  of employment aggravate 
or accelerate a preexisting condition so as to cause a need for treatment, the treatment 
is  compensable. Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 
(Colo.App. 2001); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo.App. 1990); Seifried 
v. Industrial Comm'n, 736 P.2d 1262 (Colo.App. 1986). A claimant is  not required to 
prove the conditions of the employment were the sole cause of the disease. Rather, it is 
sufficient if a claimant proves  the hazards of employment caused, intensified, or aggra-
vated to some reasonable degree the disability for which compensation is sought. An-
derson v. Brinkhoff, 859 P.2d 819, 824 (Colo. 1993). 

 Dr. Tewes’ opinion that Claimant’s shoulder weakness and atrophy was directly 
related to his job duties is  not persuasive, as Dr. Tewes did not have a correct diagno-
sis.  Dr. Adams, a chiropractor, also did not have the correct diagnosis when he stated 
that Claimant’s condition was work-related. 

Claimant has established that his left shoulder is  weak and has atrophied as  a 
result of a cervical radiculopathy.  Claimant has  not established that his cervical radicu-
lopathy was caused, aggravated, or accelerated by the duties  of his  employment. 
Claimant has not met his burden to establish that he suffers from an occupational dis-
ease.  The claim must be denied and dismissed. 

ORDER

It is therefore ordered that the claim is denied and dismissed. 

DATED:  

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-603

ISSUES

¬ Did claimant prove by a preponderance of the evidence that she sustained a 
right-shoulder injury arising out of the course and scope of her employment on October 
17, 2008?
¬ Did claimant prove by a preponderance of the evidence that she sustained an 
occupational disease type injury involving her neck and bilateral upper extremities?



¬ Did claimant prove by a preponderance of the evidence that she is entitled to 
medical benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

Claimant has worked for employer for some 9 years  microfilming documents.  Claim-
ant’s duties involve scanning trays full of documents.  The trays were some 2 feet long 
and contained documents stacked some 4 inches  high.  The trays weighed between 25 
and 65 pounds.  Claimant lifted the trays using both upper extremities  from shelves  lo-
cated at her shoulder height and above.  John Alonso is claimant’s  direct supervisor.  
Diane Alfonso is manager of the microfilming unit.

In the spring of 2008, claimant noticed both upper extremities developing aching symp-
toms after working all day scanning documents.  Claimant initially noticed these symp-
toms in the evening after working her shift.  Claimant’s symptoms persisted and gradu-
ally appeared during the day while using her upper extremities to perform her work ac-
tivities.  The aching started in claimant’s wrists and eventually radiated up each extrem-
ity toward her shoulders.  Along with aching symptoms, claimant also experienced 
numbness of both upper extremities.

Claimant’s symptoms markedly worsened on October 17, 2008, when she slipped on 
water while walking out of the bathroom at work.  While leaving the bathroom, claimant 
held the door open with her left hand.  As claimant slipped on the water, she fell toward 
her right side and hit her right shoulder on the wall.  Claimant did not fall to the floor.  
Claimant heard a click either in her right shoulder or right-sided neck as her shoulder fell 
against the wall.  Claimant developed increased pain at the top of her right shoulder and 
neck region.    

Prior to October 17th, claimant was able to manage her pain with over-the-counter pain 
medication.  The pain claimant experienced in her right shoulder after October 17th pre-
vented her from sleeping.  During the evening of October 20th into the early morning of 
the 21st, claimant awoke with numb arms that to her seemed to stop working.  Claim-
ant’s husband transported her to the emergency department of St. Joseph Hospital 
(ER), where she was seen for neck pressure, tingling arm, and anxiety.  The ER physi-
cian treated claimant for high blood pressure and directed her to follow up with her pri-
mary care physician (PCP) at Kaiser Permanente.

While at the ER, claimant’s husband left a voice message for John Alonso. Claimant 
also telephoned Alonso that morning, explaining that she had been treated for high 
blood pressure and had been directed to see her PCP.  



On October 22, 2008, claimant went to Kaiser, where PCP Stacey Mason, M.D., exam-
ined her.  Dr. Mason noted claimant reported tingling in her bilateral arms from her 
shoulders into her first 3 fingers, without numbness or weakness.  Dr. Mason diagnosed 
hypertension and occupational pain, noting claimant’s  work involved repetitive work with 
both hands.  Dr. Mason had claimant’s blood drawn for a metabolic panel.  Dr. Mason 
also diagnosed carpal tunnel syndrome (CTS), provided splints, and referred claimant to 
follow up with workers’ compensation if her symptoms persisted.

Claimant saw another PCP, Felipe Hernandez, M.D., at Kaiser for right arm pain on 
Saturday, October 25, 2008.  According to claimant, Dr. Hernandez was more thorough 
than Dr. Mason in asking questions about causation of her arm and neck symptoms.  
Based upon Dr. Hernandez’s  questioning, claimant reported a 1-week history of right-
sided neck pain and pain in her right arm that increased when she raised her arm.  Dr. 
Hernandez noted claimant had slipped in the bathroom, hitting her right arm against a 
wall.  Dr. Hernandez noted this caused an immediate onset of mild pain that increased 
the following day.  Dr. Hernandez noted claimant upset that, while she had informed Dr. 
Mason of the bathroom incident three days  earlier, Dr. Mason had not addressed her 
arm symptoms.  Following physical examination of claimant’s neck and shoulders, Dr. 
Hernandez diagnosed right rotator cuff tendonitis, without signs of a complete tear.  Dr. 
Hernandez referred claimant to physical therapy, gave her pain medications, and re-
stricted her physical activity to light duty.

Claimant returned to work on Monday, October 27, 2008, and reported the October 17th 
bathroom incident to John Alonso and Diane Alfonso.  Claimant also told Alonso she 
had aching pain in her arm before October 17th that she related to microfilming activity. 
Alonso gave claimant paperwork to complete.  Claimant asked Alonso what date to use 
for the date of injury.  Claimant seems to have thought that using October 17th as the 
date of injury might lead people to ignore the fact that she had symptoms before that 
date.  Claimant believed that her long-standing symptoms prior to the slip in the bath-
room on October 17th suggested that her microfilming work might be causing her symp-
toms.  Claimant chose October 27th as the date of injury based upon Alonso’s sugges-
tion she use the date she first reported the injury to representatives of employer.  

Diane referred claimant to Concentra Medical Centers, where Jan C. Updike, M.D., ex-
amined her on October 27th.  Claimant was uncertain what to report to Dr. Updike, so 
she focused on the occupational exposure, attributing her right arm symptoms to her 
microfilming activity at employer.  Claimant continued to see various  physicians at Con-
centra, including Christian O. Updike, M.D., until insurer denied her claim.  Claimant last 
saw Dr. Chris Updike on February 12, 2009. Crediting claimant’s  uncontroverted testi-
mony, none of the examining physicians at Concentra asked claimant whether she sus-
tained an accident that might have contributed to her symptoms.  Claimant thus told the 
various physicians who evaluated her through workers’ compensation only about the 
onset of symptoms through occupational exposure to her microfilming activity.                                                                              

On November 20, 2008, Occupational Therapist Mary Hamilton Hines, OTR, performed 
an ergonomic evaluation to identify risk factors associated with claimant’s workstation.  



Therapist Hines  offered recommendations to claimant how she could modify activities 
that might be causing muscle tension, resulting in symptoms of pain involving her neck, 
right shoulder, and upper extremities. 

Kathy McCranie, M.D., evaluated claimant’s bilateral upper extremity and neck symp-
toms and performed electrodiagnostic nerve conduction (NC) studies on December 1, 
2008.  Dr. McCranie found the NC studies within normal limits, without evidence of car-
pal tunnel syndrome, neuropathy, or cervical radiculopathy.

Dr. Chris Updike referred claimant to Orthopedic Surgeon Mark Failinger, M.D., for an 
evaluation on December 18, 2008.  Dr. Failinger reported the following history from 
claimant:

Apparently on 10/27/2008 both arms started to hurt.  She does a lot of 
scanning over and over for 9 years and it just started to hurt.  No injury at 
all.  She had pain in the forearms and discomfort.  She continues to do 
that and it continues to hurt.

(Emphasis  added).  This history shows claimant continuing to ignore reporting the acute 
change in symptoms from the October 17th slip in the bathroom.  Dr. Failinger recom-
mended a work-up to determine whether claimant has a rheumatologic disorder.  Dr. 
Failinger diagnosed rotator cuff tendonitis  and referred claimant for a magnetic reso-
nance imaging (MRI) scan of her right shoulder to rule out a tear.

Claimant underwent the right shoulder MRI on December 24, 2008.  Dr. Failinger dis-
cussed the MRI with claimant on December 31st.  Dr. Failinger noted the MRI revealed 
pathology involving the long head of the biceps tendon and some tendonitis  of the su-
praspinatus.  Dr. Failinger explained the degenerative condition of claimant’s  right 
shoulder:

Over time [claimant] has slowly deteriorated at least the transverse liga-
ment and some gradual deterioration of the subscapularis tendon that is 
allowing some mild subluxation of that biceps.

Dr. Failinger recommended arthroscopic surgery involving tenolysis and decompression 
of the subacromial space to relieve the tendonitis.

Claimant last worked for employer’s microfilming unit on January 5, 2009.  Employer 
transferred claimant to its fleet management unit, effective March 6, 2009.  Claimant 
continues to believe she is unable to perform the microfilming work without experiencing 
symptoms.  It is  unclear whether claimant used techniques recommended by Therapist 
Hines to ameliorate muscle tension claimant associates  with microfilming activity.  
Claimant believes she can perform duties in fleet management without experiencing her 
upper extremity symptoms.  

On January 16, 2009, Dr. Chris  Updike examined claimant and noted she was waiting 
for insurer to approve the surgery recommended by Dr. Failinger.  On January 20, 2009, 



Physiatrist Lynne A. Fernandez, M.D., reviewed claimant’s medical records and Dr. 
Failinger’s request to authorize surgery.  Dr. Fernandez recommended insurer deny 
authorization; she reported:

I do not find documentation explaining a shoulder injury as such as  de-
scribed being directly related to the patient’s  employment.  It is my under-
standing she feeds forms into the machine; however, this is  a waist 
height with none or limited overhead reach.  I am not aware of a spe-
cific incidence related to her employment which would cause this  particu-
lar injury.

(Emphasis added).

Dr. Chris  Updike met with claimant on January 23, 2009, to discuss insurer’s denial of 
authorization for surgery.  Dr. Updike confirmed for claimant that insurer had denied li-
ability.  Dr. Updike reviewed claimant’s  medical records  from Kaiser, specifically the Oc-
tober 25th record of Dr. Hernandez documenting the slip in the bathroom and his diag-
nosis of right rotator cuff tendonitis resulting from that accident.  Dr. Hernandez’s report 
however failed to indicate claimant’s slip involved a restroom at work, as  opposed to a 
bathroom at home.  This uncertainty, coupled with inconsistencies in claimant’s history 
where she variously attributed the onset of symptoms to the bathroom incident in her 
report to Dr. Hernandez and to microfilming activity in her reports  to Concentra physi-
cians, undermined claimant’s reliability.  Dr. Updike reported:

[Claimant] was made aware that we have documented inconsistencies, 
and I doubt the denial by the insurance company would be overturned.

****

[Claimant] was counseled that her diagnosis of rotator cuff tear remains 
the same, my recommendation for treatment remains the same, surgery, 
and my recommendation for a different line of work, remains the 
same.

(Emphasis  added).  Insurer formally denied authorization for surgery by letter of January 
26, 2009.

Dr. Hernandez met with claimant on January 29, 2009, to discuss his report of October 
25, 2008. Dr. Hernandez authored a letter clarifying his October 25th report; he wrote:

When I saw [claimant on October 25th] she reported a small slip in the 
bathroom at work but my documentation did not reflect this.  I do remem-
ber at the time that she did mention that accident did occur at a work 
restroom.

Dr. Hernandez opined that claimant’s medical treatment should be addressed through 
workers’ compensation because the accident in the restroom at work caused her need 



for treatment.  Dr. Hernandez’s above-quoted letter supports claimant’s  testimony con-
cerning the onset of increased right upper extremity symptoms following her slip in the 
restroom at work on October 17th.  Crediting Dr. Hernandez’s letter, the Judge finds 
claimant’s testimony concerning her accidental slip in the bathroom at work reliable and 
credible. 

When Dr. Chris  Updike evaluated claimant on February 3, 2009, she presented him with 
the January 29th letter from Dr. Hernandez.  Dr. Updike wrote:

Given that the fall was not at home, and was in fact at work, and that, I do 
feel the repetitive nature of her job is  adequate to cause this shoulder 
problem, In (sic) my opinion this case is work related, as originally pre-
sented by [claimant].

When he next saw claimant on February 12, 2009, Dr. Updike informed her that insurer 
was continuing to deny liability for the claim.  Dr. Updike referred claimant to her PCP 
for further medical management and treatment.

Claimant sought medical treatment after February 12, 2009, though providers at Kaiser.  
Dr. Mason evaluated claimant on March 2, 2009, assessed right rotator cuff tendonitis, 
imposed light-duty restrictions, and referred her for physical therapy.  Dr. Mason referred 
claimant to orthopedic physicians at Kaiser.    

Kaiser Physician William H. Bentley, M.D., evaluated claimant on April 2, 2009, and rec-
ommended orthopedic follow up, noting most of claimant’s complaints involved her 
shoulders.  Dr. Bentley noted that a prior MRI of claimant’s cervical spine ruled out im-
pingement of spinal nerves.  Dr. Bentley requested a copy of Dr. McCranie’s  NC studies 
for his review.

Kaiser Physician Richard Hathaway, M.D., evaluated claimant’s  complaints  of bilateral 
shoulder achiness on April 6, 2009.  Dr. Hathaway noted that claimant’s right shoulder 
MRI showed impingement syndrome and mild acromioclavicular (AC) joint arthritis.  Dr. 
Hathaway diagnosed bilateral shoulder impingement syndrome and bilateral AC joint 
arthritis.  Dr. Hathaway injected both shoulders with medication that relieved her pain.

Claimant showed it more probably true than not that the slip in the restroom at work on 
October 17, 2008, proximately caused her need to seek medical attention and resulted 
in a disability.  Although she developed aching pain in her bilateral upper extremities 
beginning in the spring of 2008, claimant managed those symptoms without seeking 
medical attention.  Claimant did not seek medical attention for bilateral upper extremity 
and neck symptoms prior to the October 17th accident.  After the slip in the restroom at 
work on October 17th, claimant’s symptoms acutely changed, prompting her to seek 
medical attention.  Crediting the medical opinions of Dr. Hernandez and Dr. Chris Up-
dike, the Judge finds it medically probable that claimant’s right shoulder trauma from the 
slip in the restroom at work caused her need to seek medical attention.  Although claim-
ant initially failed to inform the medical providers  at Concentra of the history of her slip in 
the bathroom at work, claimant credibly explained that she attributed her symptoms to 



her work activities because her symptoms began months before the acute change in 
symptoms after the slip in the restroom on October 17th.  Claimant’s authorized treating 
physicians imposed physical activity restrictions, which precluded claimant from per-
forming her microfilming work.  Because she was unable to perform her regular work, 
claimant sustained a disability.  The October 17th accident resulted in a compensable 
injury because it required claimant to seek medical treatment and resulted in a disability.  

Claimant showed it more probably true than not that the slip in the restroom at work on 
October 17, 2008, aggravated pathology in her right shoulder, but not in her neck and 
left shoulder.  Claimant initially complained of bilateral upper extremity and neck symp-
toms; however, Dr. McCranie’s diagnostic studies ruled out neuropathy of the bilateral 
upper extremities or cervical radiculopathy as symptom generators.  Dr. Failinger con-
firmed by MRI and clinical examination that claimant’s  symptoms were associated with 
right shoulder pathology.  Crediting Dr. Failinger’s  medical opinion, claimant’s right 
shoulder pathology is degenerative, progressive, and developed over time.  Claimant’s 
right shoulder pathology thus is a preexisting, progressive disease process, which the 
slip in the restroom aggravated.       

Claimant failed to show it more probably true than not that she sustained an occupa-
tional disease type injury involving her bilateral upper extremities and neck.  Crediting 
her testimony, claimant developed aching pain in her bilateral upper extremities in the 
spring of 2008, which she associated with her microfilming activity at work.  Crediting 
her testimony, claimant’s microfilming activity aggravated symptoms of pain in her upper 
extremities and neck.  Crediting the ergonomic evaluation by Therapist Hines, claim-
ant’s posture and positioning while performing those duties increased muscle tension in 
her upper extremities and neck.  Claimant’s testimony about aching pain was supported 
by the ergonomic evaluation by Therapist Hines. Therapist Hines also recommended 
how claimant could modify her posture to ameliorate muscle tension problems and fu-
ture aggravation of her symptoms.  Claimant was able to manage her symptoms without 
seeking medical attention until her symptoms acutely changed following her slip and fall 
in the restroom at work on October 17th.  As found, claimant’s accidental slip on October 
17th proximately caused her to seek medical treatment and resulted in disability.

Claimant showed it more probably true than not that medical treatment and diagnostic 
testing provided by Concentra physicians, Dr. McCranie, Dr. Failinger, and other medi-
cal providers to whom these physicians referred claimant was reasonable and neces-
sary to cure and relieve the effects  of her accidental injury on October 17, 2008.  Claim-
ant showed it more probably true that arthroscopic surgery recommended by Dr. Failin-
ger is reasonably necessary to cure and improve her right shoulder injury.      

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:



A. Right Shoulder Injury Analysis:

Claimant argues she has proven by a preponderance of the evidence that she 
sustained a compensable right shoulder injury on October 17, 2008.  The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that her injury arose out of the course and scope of her 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights  of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

   The Act distinguishes between the terms "accident" and "injury."  The term "ac-
cident" refers to an unexpected, unusual, or undesigned occurrence.  Section 8-40-
201(1), supra.  By contrast, an "injury" refers to the physical trauma caused by the acci-
dent.  Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the victim of an indus-
trial accident unless the accident results  in a compensable injury.  A compensable in-
dustrial accident is one, which results  in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the em-
ployee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990).

Here, the Judge found claimant showed it more probably true than not that the 
slip in the restroom at work on October 17, 2008, proximately caused her need to seek 
medical attention and resulted in a disability.  Claimant thus proved by a preponderance 
of the evidence that she sustained a compensable right shoulder injury on October 17, 
2008.



Although she developed aching pain in her bilateral upper extremities  in the 
spring of 2008, claimant managed those symptoms without seeking medical attention.  
Claimant did not seek medical attention for bilateral upper extremity and neck symp-
toms prior to the October 17th accident.  After the slip in the restroom at work on Octo-
ber 17th, claimant’s  symptoms acutely changed, prompting her to seek medical atten-
tion.  Claimant’s  authorized treating physicians imposed physical activity restrictions, 
which precluded claimant from performing her microfilming work.  The October 17th ac-
cident resulted in a compensable injury because it required claimant to seek medical 
treatment and resulted in a disability.   

While claimant initially complained of bilateral upper extremity and neck symp-
toms, Dr. McCranie’s diagnostic studies  ruled out both neuropathy of the bilateral upper 
extremities and cervical radiculopathy as symptom generators.  Dr. Failinger confirmed 
by MRI and clinical examination that claimant’s symptoms were associated with right 
shoulder pathology.  Crediting Dr. Failinger’s medical opinion, claimant’s right shoulder 
pathology is degenerative and developed over time.  Claimant’s right shoulder pathol-
ogy thus is a preexisting, progressive disease process, which the slip in the restroom 
aggravated.   

The Judge credited the medical opinions of Dr. Hernandez and Dr. Chris  Updike 
in finding it medically probable that claimant’s  right shoulder trauma from the slip in the 
restroom at work caused her need to seek medical attention.  Although claimant initially 
failed to inform the medical providers at Concentra of the history of her slip in the bath-
room at work, claimant credibly explained that she attributed her symptoms to her work 
activities because her symptoms began months before the slip in the restroom on Octo-
ber 17th.

The Judge concludes insurer should provide claimant workers’ compensation 
benefits under the Act for her compensable right shoulder injury.

B.  Occupational Disease Analysis:

Claimant argues she has proven by a preponderance of the evidence that she 
sustained an occupational disease type injury involving her neck and bilateral upper ex-
tremities.  The Judge disagrees.

The test for distinguishing between an accidental injury and occupational disease 
is  whether the injury can be traced to a particular time, place, and cause.  Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational disease" is  defined by  
§8-40-201(14), C.R.S. (2002), as:
 

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 



hazard to which the worker would have been equally exposed out-
side of the employment. 

(Emphasis added).

This  section imposes additional proof requirements beyond that required for an 
accidental injury by adding the "peculiar risk" test; that test requires that the hazards as-
sociated with the vocation must be more prevalent in the work place than in everyday 
life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  The ex-
istence of a preexisting condition does not defeat a claim for an occupational disease.  
Id.   A claimant is  entitled to recovery only if the hazards of employment cause, intensify, 
or, to a reasonable degree, aggravate the disability for which compensation is sought.  
Id.   Where there is no evidence that occupational exposure to a hazard is a necessary 
precondition to development of the disease, the claimant suffers from an occupational 
disease only to the extent that the occupational exposure contributed to the disability.  
Id.  Once claimant makes such a showing, the burden shifts to respondents to establish 
both the existence of a non-industrial cause and the extent of its  contribution to the oc-
cupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).

 Onset of disability is defined as the time when claimant's occupational disease 
either impairs his ability to effectively and properly perform his regular employment or 
renders him incapable of returning to work except in a restricted capacity.  See Ortiz v. 
Murphy, 964 P.2d 595 (Colo. App. 1998).

 The Judge found that claimant failed to show it more probably true than not that 
she sustained an occupational disease type injury involving her neck and bilateral upper 
extremities.  Claimant thus failed to prove by a preponderance of the evidence that she 
sustained a compensable occupational disease.  

As found, claimant developed aching pain in her bilateral upper extremities in the 
spring of 2008, which she associated with her microfilming activity at work.  Claimant’s 
microfilming activity aggravated symptoms of pain in her upper extremities and neck.  
Claimant’s posture and positioning while performing microfilming duties increased mus-
cle tension in her upper extremities and neck.  Therapist Hines  recommended how 
claimant could modify her posture to ameliorate muscle tension problems and future 
aggravation of her symptoms.  Claimant was able to manage her symptoms without 
seeking medical attention until her symptoms acutely changed following her slip and fall 
in the restroom at work on October 17, 2008.  The Judge found that claimant’s acciden-
tal injury on October 17th, and not pain from her postural positioning while performing 
her microfilming duties, proximately caused her to seek medical treatment and resulted 
in disability.

The Judge concludes that claimant’s claim for an occupational disease type in-
jury arising out of her microfilming duties should be denied and dismissed.

C. Medical Benefits:



 Claimant argues she has proven by a preponderance of the evidence that she is 
entitled to reasonable and necessary medical benefits.  The Judge agrees.

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 

The Judge found that claimant showed it more probably true than not that medi-
cal treatment and diagnostic testing provided by Concentra physicians, Dr. McCranie, 
Dr. Failinger, and other medical providers  to whom these physicians referred claimant 
was reasonable and necessary to cure and relieve the effects of her accidental injury on 
October 17, 2008.  The Judge further found that claimant showed it more probably true 
that arthroscopic surgery recommended by Dr. Failinger is  reasonably necessary to 
cure and relieve her right shoulder injury.

The Judge concludes insurer should pay for past medical treatment provided by 
Concentra physicians, Dr. McCranie, Dr. Failinger, and other medical providers to whom 
these physicians referred claimant.  The Judge further concludes  insurer should pay for 
ongoing medical treatment, including arthroscopic surgery recommended by Dr. Failin-
ger, that is  reasonably necessary to cure and relieve claimant’s  right shoulder injury. 

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Insurer shall provide claimant workers’ compensation benefits under the 
Act related to her compensable right shoulder injury.

2. Claimant’s claim for an occupational disease type injury arising out of her 
microfilming duties is denied and dismissed.

3. Insurer shall pay for past medical treatment provided by Concentra physi-
cians, Dr. McCranie, Dr. Failinger, and other medical providers to whom these physi-
cians referred claimant.  

4. Insurer shall pay for ongoing medical treatment, including arthroscopic 
surgery recommended by Dr. Failinger, that is reasonably necessary to cure and relieve 
claimant’s right shoulder injury.



5. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  __May 13, 2009

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-756-669

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on, May 12, 2009 in Denver, Colorado.  The hearing was 
digitally recorded (reference: 5/12/09, Courtroom 1, beginning at 1:30 PM, and ending 
at 2:00 PM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s counsel.  The same was submitted, 
electronically, on May 14, 2009.  On the same date, Respondents indicated no objection 
to the proposed decision.  The ALJ has modified the same and, as modified, hereby is-
sues the following decision.

ISSUES
 

The issues to be determined by this decision concern who are the dependents of 
the Deceased for the purpose of awarding death benefits.

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

 1. The Deceased sustained an admitted industrial injury in the course and 
scope of his employment with Employer on June 29, 2006, which resulted in his death.

 2. The Deceased died on December 20, 2007.  At the commencement of the 
hearing, Respondents made a judicial admission that the Deceased’s death was a 
proximate result of his June 29, 2006 admitted industrial injury, and the ALJ so finds.



 3. The parties stipulated to an average weekly wage (AWW) in the amount of 
$1,145.54, and that death benefits are subject to the maximum statutory compensation 
rate in effect on the date of Deceased’s  death. The maximum compensation rate on De-
cember 20, 2007 was $753.41, which the ALJ finds to be the weekly death benefit.

4. Dependent Claimant was awarded Social Security survivor’s  benefits in 
the monthly amount of $1,381, commencing December 2007. This equals  $318.69 per 
week, one-half of which is $159.35.  The parties  stipulated to a weekly Social Security 
offset in the amount of $159.35, and a net death benefit compensation rate of $594.06 
per week. 

 5. Dependent Claimant is  the Deceased’s  natural daughter. Her date of birth 
is  February 27, 2002.  The Claimant’s mother, Kendra Rasdall (aka Pandalis), was not 
married to the Deceased at the time of his  injury or death.  She was  present at the hear-
ing and is not claiming dependency or death benefits  on account of the Deceased’s 
death.

 6. Dependent Claimant is  presumed to be wholly dependent on the De-
ceased, pursuant to Section 8-41-501(1)(b), C.R.S. (2008).  No evidence was presented 
that would rebut the statutory presumption of dependency.  Therefore, the ALJ finds that 
the presumption has not been overcome and Dependent Claimant is  wholly dependent 
on the Deceased.

 7. The Deceased was not married at the time of his injury or death. He does 
not have any children other than the Claimant. Therefore, the ALJ finds that the De-
pendent Claimant has proven, by a preponderance of the evidence that she is the sole 
dependent entitled to death benefits  pursuant to the Workers’ Compensation Act. Ac-
cordingly, there is no need to apportion the benefits.

 8. The preponderance of the evidence demonstrates that the Dependent 
Claimant is  the natural child of the deceased. The Dependent Claimant’s birth certificate 
lists  the Deceased as her father. The Dependent Claimant’s date of birth is February 27, 
2002, and at present she is  seven years of age. No evidence was presented that would 
rebut the presumption of dependency. Therefore, the ALJ finds that the Claimant was 
wholly dependent on the Deceased, and is entitled to death benefits until age eighteen, 
or until age twenty-one if she is a full-time student in an accredited school.

9. The Claimant’s mother, Kendra Rasdall, is  the representative payee for 
the Dependent Claimant’s Social Security benefits. The ALJ determines that it is appro-
priate for Ms. Rasdall to be the payee for the Dependent Claimant’s  workers’ compen-
sation death benefits as well.

CONCLUSIONS OF LAW



 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 

a. Claimants have the burden of proof, by a preponderance of the evidence, 
of establishing the compensability of a fatality and entitlement to death benefits.  Sec-
tions 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz  v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  Also, the 
burden of proof is generally placed on the party asserting the affirmative of a proposi-
tion.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of 
the evidence” is that quantum of evidence that makes a fact, or facts, more reasonably 
probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, 
Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002].   
Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, Dependent Claim-
ant has sustained her burden.

 

b. Section 8-42-115(1)(b), C.R.S. (2008), provides  that death benefits  are 
payable to the dependents  of a deceased worker whose death was a proximate result of 
an industrial injury.  A judicial admission is defined as a “formal, deliberate declaration 
that a party or his or her counsel makes in a judicial proceeding for the purpose of dis-
pensing with proof of formal matters or facts about which there is no real dispute.”  
Kempter  v. Hurd, 713 P.2d 1274 (Colo. App. 1986).  Judicial admissions must be une-
quivocal but become binding once they are made.  Salazar  v. American Sterilizer Co., 5 
P.3d 357 (Colo. App. 2000).  Also see Valdez v. Texas Roadhouse, W.C. No. 4-366-133 
[Industrial Claim Appeals Office (ICAO), January 25, 2001].  As found, Respondents 
made a judicial admission that compensability of the fatality is established in this case.

c. Section 8-41-503(1), C.R.S. (2008), provides that dependents and the ex-
tent of dependency shall be determined “as of the date of the injury to the injured em-
ployee, and the right to death benefits shall become fixed as of said date irrespective of 
any subsequent change.” Furthermore, Section 8-41-501(1)(b),(c), provides that minor 
children of the deceased under the age of eighteen are presumed wholly dependent, 
and children between eighteen and twenty-one years of age are presumed wholly de-
pendent as long as they are engaged in courses of study as full-time students in an ac-
credited school.  As found, the Dependent Claimant is whooly dependent on the De-
ceased.

 d. Pursuant to Section 8-42-114, C.R.S. (2008), the dependents of a de-
ceased employee shall receive compensation in the amount of two-thirds of the em-
ployee’s AWW, not to exceed ninety-one percent of the state AWW. As found, the par-
ties  stipulated to an AWW in the amount of $1,145.54, and that death benefits are sub-
ject to the maximum statutory compensation rate in effect on the date of the Deceased’s 
death. See Richards v. Richards & Richards, 664 P.2d 254 (Colo. App. 1983) [under rule 



of independence, dependent’s  benefits subject to maximum compensation rate at time 
of the worker’s death]. The maximum compensation rate on December 20, 2007 was 
$753.41.

 e. Respondents are entitled to offset Social Security survivor’s benefits pay-
able to the Claimant.  Section 8-42-114, C.R.S. (2008). The Dependent Claimant was 
awarded Social Security survivor’s benefits  effective December 2007, with an initial enti-
tlement amount of $1,381 per month. Respondents will be entitled to the statutory off-
set, pursuant to Section 8-42-103(1)(c), C.R.S. (2008).   The offset amount is limited to 
50% of the initial entitlement award, without increases for cost-of-living adjustments 
(COLAs) in the Social Security survivor’s  benefits, pursuant to Englebrecht v. Hartford 
Acc. & Indem. Co., 680 P.2d 231 (Colo. 1984).  As found, pursuant to the stipulation of 
the parties, the Dependent Claimant is entitled to a net death benefit of $594.06 per 
week, after subtracting the applicable offset.

f. The Dependent Claimant was the Deceased’s only child. He was not mar-
ried on the date of his injury or at the time of his death. As found, there are no other de-
pendents. Therefore, the Dependent Claimant is entitled to 100% of the death benefits 
payable on this claim, without apportionment.

g. Section 8-42-122, C.R.S. (2008), provides  that in cases where the de-
pendents are minor children “[t]he director [or ALJ], for the purposes of protecting the 
rights and interests of any dependents whom the director deems incapable of fully pro-
tecting their own interests … may otherwise provide for the manner and method of 
safeguarding the payments  due such dependents in such manner as  the director [or 
ALJ] sees fit.” The ALJ concludes that the death benefits should be paid to Kendra 
Rasdall, Dependent Claimant’s  natural mother, for the Dependent Claimant’s benefit. 
Ms. Rasdall is the Claimant’s full-time custodial parent. The ALJ concludes  that Ms. 
Rasdall will have the best interests of the Dependent Claimant at heart, and is  willing 
and able to apply the benefits in accordance with the best interests  of the Dependent 
Claimant.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A.       The Dependent Claimant is the sole dependent of the Deceased and Re-
spondents shall therefore pay Dependent Claimant 100% of the dependent’s death 
benefits without apportionment.

B. Respondents shall pay the Dependent Claimant death benefits in the net 
amount of $594.06 per week, commencing December 20, 2007 and continuing thereaf-
ter until terminated according to law.



C. The death benefits shall be paid to Kendra Rasdall, as trustee payee, and 
shall be applied for the benefit of the Dependent Claimant. 

 D. Respondents shall pay the dependent Claimant statutory interest at the 
rate of eight percent (8%) per annum on all amounts due and not paid when due.

DATED this______day of May 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-526-049

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr. Ad-
ministrative Law Judge (ALJ), on May 5, 2009, in Denver, Colorado. The hearing was 
digitally recorded (reference: 5/05/09, Courtroom 3, beginning at 3:15 PM, and ending 
at 4:10 PM). 

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s counsel, to be submitted electronically, 
giving Respondents  3 days after receipt thereof within which to file objections, electroni-
cally.  The proposed decision was filed on May 13, 2009.  No timely objections were 
filed.  After a consideration of the proposal , the ALJ has modified it and hereby issues 
the following decision.

ISSUE 

The sole issue to be determined by this decision concerns whether the Claimant 
is  entitled to ongoing treatment after maximum medical improvement (MMI), as recom-
mended by Jonathan Woodcock, M.D., an authorized treating physician (ATP). Specifi-
cally, the parties stipulated that the issue is narrowed to whether the treatment recom-
mendations of Dr. Woodcock are causally related to the original compensable injury of 
August 2, 2001, and whether the recommended treatment constitutes reasonably nec-
essary medical maintenance care as defined in Grover vs. Industrial Commission, 759 
P.2d 705,711 (Colo. 1988).

FINDINGS OF FACT



Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1.   It was stipulated, and the ALJ finds, that both Dr. Woodcock and 
John Kemp, M.D., have at all times been authorized.

2.   Dr. Woodcock, in his  report dated February 6, 2009, states “ It ap-
pears clear that these residual right shoulder problems are a result only of the August, 
2001 Workers’ Compensation injury and require further maintenance treatment.” Dr. 
Woodcock also stated “ I would recommend that she [Claimant] be referred to Pano-
rama Orthopedics or another shoulder specialty orthopedic surgeon for further evalua-
tion under her Workers’ Compensation coverage.”  The ALJ finds  that Dr. Woodcock is a 
qualified expert in this regard, his opinion is  based on reliable scientific principles, it is 
relevant, it is  useful for a determination of the ultimate issues herein, it is rendered to a 
reasonable degree of medical probability, and it is  essentially un-disputed.  Also, Dr. 
Woodcock’s referral to Panorama Orthopedics and Dr. Kemp was within the normal 
progression of authorized treatment.

3.  At the hearing, the Claimant described the worsening of her symp-
toms and physical impairment of her right shoulder. She stated that since her treatment 
was terminated with Dr. Woodcock’s  office in approximately March 2006 her condition 
has steadily worsened.  She denies any other accidental injuries or other activity that 
could have aggravated her condition.   The ALJ finds this testimony credible, essentially 
undisputed, and Dr. Woodcock’s opinion corroborates it on the issue of causal related-
ness.

4.   The Supplemental Order of ALJ Bruce C. Friend, dated March 4, 
2008, ordered: “The insurer remains liable for reasonable and necessary medical treat-
ment related to the injury. Any request for payment for medical treatment is subject to 
challenge as unrelated to the industrial injury.”

5.  The ALJ finds that the opinions of Dr. Woodcock are persuasive, 
credible and controlling herein. The ALJ finds that the Claimant’s residual right shoulder 
problems are the result of the August 2001 compensable injury, and they require further 
maintenance treatment as recommended by Dr. Woodcock.  

6.  The Claimant has proven, by a preponderance of the evidence that 
she requires post-MMI maintenance medical care, and that this care is causally related 
to the compensable injury of August 8, 2001 and reasonably necessary to maintain the 
Claimant at her plateau of MMI.



CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following Conclusions of 
Law:

 a. In Colorado, Rule 702, CRE (Colorado Rules of Evidence), governs a de-
termination as to whether scientific or other expert testimony should be admitted.  A tri-
bunal should make an inquiry focusing on the relevance and reliability of the proffered 
evidence, making a determination as to (1) the reliability of the scientific principles, (2) 
the qualifications of the witness, and (3) the usefulness of the testimony.  See People v. 
Ramirez, 155 P.3d 371 (Colo. 2007); People v. Shreck, 22 P. 3d 68 (Colo. 2001); 
Daubert v. Merrill Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786,125 L. Ed. 
2d 469 (1993).  See also Abad v. Dynalectric, W.C. No. 4-513-389 [Industrial Claim Ap-
peals  Office (ICAO), March 17, 2003].  As found, Dr. Woodcock’s  opinions concerning 
the causal relatedness the worsening of the Claimant’s  right shoulder meets all of the 
Ramirez and Schreck criteria.

 b. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As  found, Dr. Woodcock’s opinions  on 
reasonable necessity and causal relatedness are essentially un-contradicted.  As further 
found, Dr. Woodcock’s medical opinions herein are controlling.  See, Annotation, Com-
ment: Credibility of Witness Giving Un-contradicted Testimony as Matter for Court or 
Jury, 62 ALR 2d 1179, maintaining that the fact finder is not free to disregard un-
contradicted testimony.  As also found, Claimant’s testimony was credible and essen-
tially undisputed.

c. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing a worsening of condition and entitlement to additional benefits.  
Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 
2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. 
App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).     A 
“preponderance of the evidence” is  that quantum of evidence that makes a fact, or facts, 



more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
Claimant has sustained her burden with respect to the causal relatedness, and reason-
able necessity of the post-MMI medical treatment recommended by Dr. Woodcock.   
    

 d. An employee is entitled to continuing medical benefits after MMI if rea-
sonably necessary to relieve the employee from the effects  of an industrial injury in 
terms of maintaing the injured worker at MMI.  See Grover v. Industrial Commission of 
Colorado, 759 P.2d 705 (Colo. 1988).  The record must contain substantial evidence to 
support a determination that future medical treatment will be reasonably necessary to 
relieve a claimant from the effects  of an injury or to prevent further deterioration of his 
condition.  Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. App. 
1995); Grover v. Industrial Commission, supra.  Such evidence, at a minimum, may take 
the form of a prescription, or a recommendation for a course of medical treatment nec-
essary to relieve a claimant from the effects of the injury or to prevent further deteriora-
tion.  Stollmeyer v. Industrial Claim Appeals Office, supra.  An injured worker is entitled 
to a general award of future medical benefits, subject to an employer’s right to contest 
causal relatedness  and reasonable necessity, at any time.  See Hanna v. Print Expedit-
ers, 77 P.3d 863 (Colo. App. 2003). As found, Claimant is entitled to the maintenance 
medical care recommended by her ATP, Dr. Woodcock, which is reasonably necessary 
to maintain her at the plateau of MMI.

e. To be authorized, all referrals  must remain within the chain of authorized 
referrals in the normal progression of authorized treatment.  See Mason Jar Restaurant 
v. Industrial Claim Appeals Office, 862 P. 2d 1026 (Colo. App. 1993); One Hour Clean-
ers v. Industrial Claim Appeals Office, 914 P. 2d 501 (Colo. App. 1995); City of Durango 
v. Dunagan, 939 P.2d 496 (Colo. App. 1997).   As found, Dr. Woodcock’s referral to 
Panorama Orthopedics and Dr. Kemp was  within the normal progression of authorized 
treatment.

 
ORDER

 
IT IS, THEREFORE, ORDERED THAT:

 A. Respondents shall pay the costs of all authorized and reasonably neces-
sary, post-maximum medical improvement maintenance medical care for the Claimant’s 
right shoulder, subject to the Division of Workers’ Compensation Medical Fee Schedule.
 

B. Jonathan Woodcock, M.D., remains an authorized treating physician.



C.  Respondents are liable for ongoing treatment under the care of Dr. 
Woodcock, as well as  Dr. Woodcock’s  referral to Panorama Orthopedic Clinic or any 
other physician referral made by Dr. Woodcock, necessary to maintain the Claimant at 
maximum medical improvement.

D.  Respondents shall remain liable for all medical benefits as provided by 
statute, including reimbursement for mileage, medications and other out of pocket 
medical expenses. 

 E. Any and all issues not determined herein are reserved for future decision.

DATED this __________ day of May 2009.

      EDWIN L. FELTER, JR.
      Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-592-900

ISSUES

1. The issues for hearing on March 3, 2009 in Colorado Springs, Colorado were 
permanent total disability (“PTD”) benefits and application of offsets.

FINDINGS OF FACT

1. Claimant was first hurt on August 7, 2002.  He was treated and put at MMI on 
March 1, 2004, with a ten percent whole-person impairment rating.

2. He went back to work for the employer in a light-duty position (limited to lifting 20 
pounds, as opposed to 75 – 100 pounds he had lifted previously), but gradually his 
medical condition worsened and he opted for surgery.  The claim was reopened by or-
der of ALJ Stuber dated August 23, 2006, and Respondents were ordered to pay for a 
lumbar fusion recommended by Roger Sung, M.D.

3. On January 23, 2007, Claimant underwent a two-level anterior lumbar discec-
tomy and fusion, with insertion of interbody cages and anterior lumbar plating at L4-5 
and L5-S1.  Claimant was released from the hospital and a few days later on January 
27, 2007, he went back to the emergency room, with leg pain, numbness and weak-
ness.  He was found to have acute and critical ischemia of the right lower extremity, with 
“complete occlusion of the right lower extremity arterial anatomy” and acute and sub-
critical ischemia of the left lower extremity.  On January 29, 2007, he underwent throm-
boembolectomies of both legs, with removal of “very long solid snakes of acute/



subacute thrombus.”    It was noted that there was no flexion or extension at the right 
ankle “due to the bow-string effect of muscles at both the anterior and posterior com-
partments.”  Therefore, to relieve the pressure, four-compartment fasciotomies of the 
right leg were performed by three additional incisions, measuring 12, 10 and 5 centime-
ters. Two days later, another thromboembolectomy was performed on the right leg, but 
the leg was noted to be “severely threatened.” He also underwent serial debridement of 
necrotic muscle.    Finally, on or about February 21, 2007, the right leg was amputated 
above the knee because, due to extensive loss of muscle. 

4. After his hospitalization, he was sent to the HealthSouth rehabilitation facility.  
When he had been released, Claimant’s care was resumed by Michael Sparr, M.D., 
who saw him on March 22, 2007.   Dr. Sparr noted stump irritation and back pain, attrib-
uted to “abnormal gait pattern and myofascial imbalance within the gluteal and lumbo-
sacral musculature."  The back pain continued to be a problem, and he soon developed 
left knee pain, first noted on May 3, 2007, less than three months after the amputation 
and which steadily increased.    An MRI was ordered, which showed a new meniscal 
tear, which Dr. Sparr attributed to abnormal gait. On June 21, 2007, Dr. Sparr referred 
Claimant to an orthopedic surgeon, noting, “It is important that the patient’s left knee is 
strong and reliable, given the potential instability of the contralateral [prosthetic] knee.”

5. On August 10, 2007, Respondents had Claimant examined by Michael Hewitt, 
M.D., an orthopedic surgeon.  Dr. Hewitt noted that Claimant complained of increasing 
pain over the prior two or three months.  Dr. Hewitt noted that the report from the MRI 
on June 14, 2007, noted “an acute versus healing horizontal tear of the posterior horn of 
the medial meniscus with moderate chondromalacia of the trochlea and a moderate to 
large joint effusion as well as a moderate sized Baker cyst.” Dr. Hewitt concluded that “it 
would be medically reasonable to attribute his [left knee] symptoms to ambulating on a 
single leg as he has rehabilitated from his contralateral above-the-knee amputation,” 
and felt that arthroscopic surgery could be considered.  

6. Michael Sparr, M.D., Claimant’s primary treating doctor, stated in a report dated 
August 7, 2008, “Certainly [knee] surgery can be considered, but in my opinion only if 
his knee is more increasingly unstable or near constantly painful.”

7. Dr. Sparr rendered a 52 percent whole-person impairment rating on May 30, 
2008, with impairment to the lumbosacral spine, right above-the-knee amputation, and 
“left knee meniscal tear secondary to chronically abnormal gait pattern secondary to 
amputation.”

8. Claimant underwent a Functional Capacity Evaluation at Village Therapy on May 
16, 2008.  The evaluation was determined reliable, both by objective tests tallied by the 
software and the evaluator’s assessment. Dynamic lifting ability was measured at 20 to 
25 pounds (the latter at waist and shoulder height).  Restrictions included:

Patient displayed constant level sitting tolerance with breaks from sitting 
posture every 30 minutes.



Patient displayed frequent walking/standing tolerance, 10-15 minutes at a 
time and 20-30 minutes maximum in any one hour time period.

Patient reported a previous heavy lifting/carrying job demand.  On this 
date he displayed lifting/carrying capabilities in the light range.

“Light” lifting was defined as 20 pounds occasionally (up to 1/3 of the day) 
and 10 pounds frequently (up to 2/3 of the day).  Dr. Sparr signed off on 
the permanent restrictions.  

9. Claimant still has significant back pain after the two-level fusion surgery.  He re-
ported back pain in March, April, and May 2007, before receiving his prosthetic leg.  On 
June 21, 2007, he was still tender to palpation over the gluteal musculature and over 
the quadratus lumborum muscles, for which aggressive physical therapy was pre-
scribed.    His gait pattern had improved by September 13, 2007, but he was having glu-
teal pain and sacroiliitis, along with pelvic asymmetry.    Persistent lumbosacral pain 
was noted in October and November 2007, and three visits in January 2008, treated 
with physical therapy, a muscle stimulator unit, and trigger point injections. After the 
Functional Capacity Evaluation, Claimant returned to Dr. Sparr on June 17, 2008, com-
plaining of “gradually increasing left-sided buttock pain following the functional capacity 
evaluation to the point now where he has difficulty walking for more than 100 yards and 
rolling over in bed.”  This was diagnosed as “acute sacroiliac strain following the func-
tional capacity evaluation which is treated in the context of maintenance.  His abnormal 
gait pattern, possibly from developing the recent boil, has contributed and now there is 
significant gluteal muscle imbalance and some trochanteric bursitis.”  He was treated 
with injections into the affected muscles and bursa and referred for more physical ther-
apy.   By July 1, 2008, he reported a significant decrease in pain, so that he was able to 
walk 10 minutes without hip pain.  He was seen on July 22 and August 7, 2008, where 
he reported his back pain had improved with physical therapy.  He reported increased 
pain on September 9, 2008, after Dr. Lesnak’s examination.  On December 9, 2008, he 
complained of back pain, worse in cold weather.  

10. The ALJ concludes that the surveillance video of Claimant is of negligible proba-
tive value.

CONCLUSIONS OF LAW

1. Claimant alleges that he is permanently and totally disabled, and therefore “has 
the burden to prove PTD by demonstrating that he is unable to earn ‘any wages’ in the 
same or other employment.”  Galvan v. Schmidt Imports, Inc., 2005 WL 977621, W.C. 
Nos. 4-385-985 and 4-496-578 (I.C.A.O. April 18, 2005).  The crux of the test to deter-
mine if a claimant is permanently and totally disabled is whether employment exists that 
is reasonably available to the claimant under his or her circumstances.  Joslins Dry 
Goods Co. v. I.C.A.O., 21 P.3d 866 (Colo. App. 2001).  Permanent total disability bene-
fits are awarded to an employee who is unable to earn any wages in their local labor 
market.  The Colorado Court of Appeals held that “any wages” means any wages 



greater than zero.  McKinney v. ICAO, 894 P.2d 42 (Colo. App. 1995).  PTD determina-
tions must also consider “the general physical condition and mental training ability, for-
mer employment, and education of the injured employee.”  Bestway Concrete v. Baum-
gartner, 908 P.2d 1194 (Colo. App. 1995).  
2. The Colorado Supreme Court has held that access to employment in a commut-
able labor market in the area where the claimant resides, as well as other “human fac-
tors,” can be considered in determining PTD.  Weld Co. School Dist. RE 12 v. Bymer, 
955 P.2d 550 (Colo. 1998).  To find that an employer is liable for PTD benefits, “it must 
be shown that there is a direct causal relationship between the industrial injury and the 
PTD.”  Joslins Dry Goods Co. v. ICAO, 21 P.3d 866, 869 (Colo. App. 2001).
3. In this case, Claimant’s own history is that he previously worked as a dishwasher 
at a diner in Connecticut, recapped tires, and thereafter worked at a Sheraton Hotel 
where he was the chief steward and sometimes supervised other dishwashing staff.  Af-
ter working at the hotel, he worked at Western Forge.   Claimant’s first language is 
Spanish, although he has taught himself to read and speak minimal English.  He lives in 
Colorado Springs, with access to a large commutable labor market.  Also, Claimant is 
51 years old with a life expectancy of 29 years.  C.R.S. § 13-25-103.
4. Based upon a totality of the circumstances including Claimant’s human factors of 
limited education, limited language skills, poor math skills, prior jobs being physically 
demanding, minimal transferable skills, the ALJ concludes that Claimant cannot earn 
any wage as defined in § 8-40-201(16.5)(a), C.R.S.

ORDER

 It is therefore ordered that:

1. Respondents shall pay Claimant permanent disability benefits in accordance with 
the Workers’ Compensation Act of Colorado.
2. The parties stipulated to the application of Social Security Disability Insurance 
offset to be applied from the date of Claimant’s award.  The parties agreed to resolve 
the particulars of the issue in good faith once all of the information is available.
3. Respondents shall pay statutory interest at the rate of eight percent (8%) per an-
num on all amounts due and not paid when due.
4. Any and all issues not determined herein are reserved for future decision.

DATE: May 18, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-633-192



ISSUE

 The issue of average weekly wage (AWW) was raised for consideration at hear-
ing. 

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post hear-
ing position statements, the following Finding of Facts are entered.

1. Claimant suffered an admitted work injury on October 30, 2003 in a slip 
and fall accident, where he injured his low back.  

2. Claimant operated an insurance brokerage at the time of the injury in 
2003. Claimant employed two and one half persons in 2003 and he obtained workers’ 
compensation insurance coverage for himself and his employees.  In 2007, Claimant 
sold his insurance business and was hired by the company to which he sold his com-
pany.  

3. The parties stipulated that Claimant provided documentation to the Insurer 
that he was earning an AWW of $615.39 on the date of the accident, October 30, 2003.  
This represents a yearly salary of approximately $30,000. 

4. Claimant received temporary total disability benefits  in 2005 after a  sur-
gery, for a brief period of time from April to July 2005.  At that time, he did not request an 
alteration of the AWW.  

5. Claimant established through the credible evidence presented at hearing 
that his  current yearly salary is approximately $99,000 based upon 2008 wages, when 
he reached maximum medical improvement.  According to the Final Admission of Liabil-
ity, Claimant reached maximum medical improvement (MMI) on July 29, 2008. 

6. Insurer’s claims representative, Debra Lockrem, of the Wisconsin office, 
testified at the hearing that she based the temporary and permanent disability benefits 
on the AWW earned at the time of the injury, pursuant to Section 8-42-102(2), C.R.S.  
She testified that she has  never changed any claimant’s AWW to reflect an increase or 
decrease in salary when he/she reaches MMI.  

7. Catherine Harris, Commercial Operations  Services Technician for Colo-
rado for the Insurer also testified.  She confirmed that she was personally aware of the 
insurance policy issued to the Employer and how the premium was  calculated for un-
derwriting purposes.  She testified that the premium charged the Employer in 2003 was 
based upon the salaries reported by the Employer.  Those salaries  were audited on a 
yearly basis to insure the premiums reflected the risk assumed by the insurer and any 
payroll changes.  Thus, the premium for the policy in effect on October 30, 2003 was 
based upon the Claimant’s reported salary in 2003.



8. Claimant testified credibly at hearing that his back injury is getting worse.  
He further testified credibly that he now takes off Wednesdays because of the work in-
jury.  He testified that he might go part time in the future in order to accommodate the 
back injury.    

 CONCLUSIONS OF LAW
 

Having made the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. Claimant shoulders the burden of proving entitlement to benefits by a pre-
ponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the evi-
dence is that which leaves  the trier-of-fact, after considering all the evidence, to find that 
a fact is more probably true than not.  Page v Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  

2. A Workers’ Compensation case is decided on its merits.  Section 8-43-
201, supra.  The facts  in a Workers’ Compensation case must be interpreted neutrally, 
neither in favor or the rights of the claimant nor in favor of the rights of respondents.  
Section 8-43-201, supra.  The judge’s factual findings concern only the evidence and 
inferences that are found to be dispositive of the issues involved that; that the judge has 
not addressed every piece of evidence and every inference that might lead to conflicting 
conclusions and has rejected evidence and inferences contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v Industrial Claims Appeals Office, 5 P.3d 
385 (Colo. App. 2000).

3. In this case, Claimant contends  that his AWW should be increased consis-
tent with his  salary at the time of maximum medical improvement instead of his salary at 
the date of injury.  Claimant contends that the increased AWW more accurately and 
fairly reflects  his wage.  Practically, it also will cause his permanent partial disability 
benefits to be paid at a higher rate.  

4. Respondents argue that Claimant’s  request to increase his  AWW should 
be denied.  Respondents maintain that an increase in Claimant’s AWW is unwarranted.  
Respondents further maintain that Claimant’s permanent partial disability benefits 
should be paid on the basis of his AWW as determined at the time of his injury.  Re-
spondents contend that the facts of this case can be distinguished from the facts in the 
case of Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (CO 2008)  because this case 
is not based on Claimant’s Petition to Reopen based on a worsened condition. 

5. Section 8-42-102(2), C.R.S., requires the ALJ to base the claimant's AWW 
on his earnings at the time of injury. However, under some circumstances, the ALJ may 
determine a claimant's permanent partial disability rate based upon earnings the claim-
ant received on a date other than the date of injury. Pizza Hut v. Industrial Claim Ap-
peals Office, 18 P.3d 867 (Colo. App. 2001); Campbell v. IBM Corp., 867 P.2d 77 (Colo. 



App. 1993). Section 8-42-102(3), C.R.S., grants the ALJ discretionary authority to alter 
that formula if for any reason it will not fairly determine claimant's AWW. Avalanche In-
dustries, Inc. v. Clark, supra. The overall objective of calculating AWW is to arrive at a 
fair approximation of claimant's  wage loss and diminished earning capacity. Ebersbach 
v. United Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 
1997). Where a claimant's earnings increase periodically his AWW may be calculated 
based upon earnings during a given period of disability, not the earnings on the date of 
the original injury. Avalanche Industries, Inc. v. Clark, supra; Campbell v. IBM Corp., su-
pra. 

6. The ALJ in Avalanche Industries, supra, noted that the claimant’s claim 
had been reopened” and a new period of temporary total had to be considered.  In that 
case, the claimant’s indemnity benefits were tied to a new and higher AWW.  The ALJ 
contrasts  this with the situation presented in the case at bar.  Claimant only received 
temporary total disability benefits in 2005 after his surgery, for a brief period between 
April and July 2005.  At that time, he did not request an alteration of the AWW.  

7. The ALJ is  charged to determine what is fair under each set of circum-
stances.  Campbell v. IBM Corp., supra. Here, Claimant does not seem to have a de-
monstrable diminution in earning power over the years he has been in the workers’ 
compensation system.  In fact, his  yearly salary has basically tripled to almost $99,000 
in 2008 when he reached MMI.  Claimant did not seek increased AWW in 2005 when he 
received TTD.  

8. Considering all the relevant circumstances, the ALJ concludes that there is 
no compelling reason to recalculate AWW in variance from the general rule found at 
Section 8-42-102(2), C.R.S. which directs that AWW is based on wages received “at the 
time of the injury.”  

9. The ALJ concludes that, under the circumstances of this  case, the AWW is 
appropriate as admitted in the General and Final Admissions of Liability filed by the Re-
spondents.

ORDER

 It is therefore ordered that:

Claimant’s claim for increased AWW is denied and dismissed. 

All matters not determined herein are reserved for future determination.

DATED: May 26, 2009 

Margot W. Jones
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-636-107

ISSUES

 1. Whether Respondents correctly paid Claimant indemnity benefits and are 
entitled to recover an overpayment in the amount of $546.14.

 2. Whether Claimant has established by a preponderance of the evidence 
that she is entitled to recover penalties for Respondents’ failure to correctly pay indem-
nity benefits.

FINDINGS OF FACT

 1. On December 8, 2004 Claimant sustained an admitted industrial injury to 
her right shoulder during the course and scope of her employment with Employer.

 2. At various times during the course of her treatment Claimant received pe-
riods of Temporary Total Disability (TTD) and Temporary Partial Disability (TPD) bene-
fits.  Claimant reached Maximum Medical Improvement (MMI) on two occasions and 
underwent two Division Independent Medical Examinations (DIME’s).

3. On September 14, 2007 Claimant ultimately reached MMI.  On January 
28, 2008 DIME physician Dr. James Lindberg agreed that Claimant had reached MMI.

4. On March 4, 2008 Respondents filed a Final Admission of Liability based 
on Dr. Lindberg’s DIME report.  The FAL noted an overpayment of $4,979.89.

5. Claimant timely objected to the FAL.  She sought a hearing on whether 
she was permanently and totally disabled and whether her extremity impairment rating 
should be converted to a whole person rating.  The hearing was conducted on October 
7, 2008 before ALJ Krumreich.

6. On October 23, 2008 ALJ Krumreich issued a Summary Order.  The Order 
concluded that Claimant was not entitled to permanent total disability benefits but that 
her extremity impairment rating should be converted to a whole person rating.  The 
Summary Order noted, “Respondents are entitled to credit for all amounts of permanent 
partial benefits  previously paid pursuant to the Final Admission of March 4, 2008.”  ALJ 
Krumreich subsequently issued Findings of Fact, Conclusions of Law and Order that 
contained identical language regarding Respondents’ entitlement to credit for previously 
paid Permanent Partial Disability (PPD) benefits.

7. On November 14, 2008 Respondents  filed a FAL consistent with ALJ 
Krumreich’s determination.  The FAL reflected a 14% whole person impairment rating 



with a total value of $25,446.05.  The FAL also noted an overpayment of $13,363.81.  
Accordingly, the remaining balance of PPD benefits to be paid was $12,082.24.

8. On November 14, 2008 Respondents paid Claimant a lump sum award in 
the amount of $9,617.11.  The lump sum award covered PPD benefits for the period 
February 26, 2008 through November 20, 2008.  Respondents also instituted regular 
PPD payments.

9. On December 2, 2008 Respondents paid Claimant disfigurement benefits 
in the amount of $800.00 pursuant to a November 20, 2008 Order.

10. Based on Claimant’s concerns, Respondents  recalculated the figures in 
the November 14, 2008 FAL by reviewing a payment log reflecting the actual benefits 
disbursed to Claimant.  Respondents thus  issued a new FAL on March 6, 2009.  The 
new FAL detailed the different types of indemnity benefits  Claimant had received and 
the calculation of an overpayment amount.  The March 6, 2009 FAL specified that 
Claimant had received an overpayment in the amount of $546.14.

11. The Division of Workers’ Compensation (DOWC) sent an error letter to In-
surer regarding the March 6, 2009 FAL.  Although there were two calculation errors in 
the FAL, the indemnity benefits and overpayment amount were not affected.  After cor-
recting the calculation errors, Insurer filed a new FAL on March 20, 2009 reflecting an 
overpayment of $546.14.  Insurer did not receive any additional error letters.

12. Insurer’s Claims Representative Helen Sullivan testified at the hearing in 
this  matter.  She explained Claimant’s  indemnity benefits and overpayment calculations.  
Ms. Sullivan credibly stated that the only method to accurately calculate Claimant’s 
benefits was to review the actual payments that had been made.  She then compared 
the payments to the benefits that Insurer owed on the claim.

13. Insurer’s payment log reflects  PPD payments of $16,319.32.  Subtracting 
$800.00 for Claimant’s  disfigurement award reveals total PPD benefits paid in the 
amount of $15,519.32.  The TTD and TPD benefits paid to Claimant totaled $44,682.26.  
Adding the total PPD benefits to the total TTD and TPD benefits equals indemnity pay-
ments to Claimant of $60,201.58.  Based on the value of Claimant’s claim, Insurer owed 
Claimant TTD and TPD benefits  in the amount of $34,209.39 and PPD benefits of 
$25,446.05.  The amount owed on the claim thus totaled $59,655.44.  Insurer credited 
the overpayment of TTD and TPD benefits in the amount of $10,472.87 to Claimant’s 
PPD benefits.  Because Insurer actually paid Claimant $60,201.58 but only owed 
$59,655.44, Insurer overpaid Claimant indemnity benefits in the amount of $546.14.

14. Claimant asserts that Respondents are precluded from recovering any 
overpayment of indemnity benefits based on ALJ Krumreich’s Order.  However, Re-
spondents have consistently maintained that Claimant had received an overpayment of 
indemnity benefits  and filed multiple FAL’s in order to properly address any calculation 
concerns.  ALJ Krumreich merely issued an Order concluding that Claimant’s extremity 
impairment rating should be converted to a whole person rating  and noted that Re-



spondents were entitled to credit for all amounts of PPD benefits  paid pursuant to the 
March 4, 2008 FAL.  ALJ Krumreich’s Order thus did not preclude Respondents from 
recovering an overpayment.

15. On November 14, 2008 Respondents filed an FAL consistent with ALJ 
Krumreich’s determination and noted that Claimant had received an overpayment of 
benefits.  Based on Claimant’s concerns, Respondents recalculated the figures in the 
November 14, 2008 FAL by reviewing a payment log that reflected the actual benefits 
disbursed to Claimant.  Respondent then issued a new FAL on March 6, 2009 detailing 
the different types of benefits  Claimant received and the calculation of the overpayment 
figures.  The March 6, 2009 FAL concluded that Claimant had received an overpayment 
in the amount of $546.14.  A March 20, 2009 FAL corrected calculation errors but the 
ultimate benefits and overpayment figures were not affected.  Ms. Sullivan credibly ex-
plained that the only method to accurately calculate Claimant’s  benefits was to review 
the actual payments that had been made to Claimant and compare the amounts to the 
benefits owed.  Adding PPD benefits  to TTD and TPD benefits  equaled total indemnity 
payments to Claimant of $60,201.58.  In contrast, Respondent owed Claimant a total of 
$59,655.44 on the claim.  Respondents have thus demonstrated that it is  more probably 
true than not that they are entitled to recover an overpayment of indemnity benefits in 
the amount of $546.14 from Claimant.

16. Claimant has failed to establish that it is  more probably true than not that 
she is entitled to recover penalties for Respondents’ failure to correctly pay PPD bene-
fits.  Respondents thus have not violated a statute, rule or lawful order of an ALJ.  Ac-
cordingly, Claimant is not entitled to recover penalties.

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).



3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. An “overpayment” includes money received by a claimant that exceeds the 
amount that should have been paid or that the claimant was not entitled to receive.  
§8-40-201(15.5), C.R.S.  Respondents have the burden of proving an entitlement to re-
cover an overpayment.  Rocky Mountain Cardiology v. ICAO, 94 P.3d 1182, 1186 (Colo. 
App. 2004).  In 1997 the General Assembly amended §8-43-303 to permit reopening on 
the basis  of “fraud” or “overpayment.”  In Re Simpson, W.C. No. 4-467-097 (ICAP, Aug. 
8, 2007).  Moreover, the statute provides that reopening may not “affect moneys already 
paid except in cases of fraud or overpayment.”  Id.  Consequently, the statute contem-
plates that in cases involving an overpayment, the ALJ “has authority to remedy the 
situation.”  In Re Moran-Butler, W.C. No. 4-424-488 (ICAP, Aug. 21, 2008); In Re Simp-
son, W.C. No. 4-467-097 (ICAP, Aug. 8, 2007).

 5. As found, Claimant asserts that Respondents are precluded from recover-
ing any overpayment of indemnity benefits based on ALJ Krumreich’s Order.  However, 
Respondents have consistently maintained that Claimant had received an overpayment 
of indemnity benefits and filed multiple FAL’s  in order to properly address any calcula-
tion concerns.  ALJ Krumreich merely issued an Order concluding that Claimant’s  ex-
tremity impairment rating should be converted to a whole person rating  and noted that 
Respondents were entitled to credit for all amounts of PPD benefits paid pursuant to the 
March 4, 2008 FAL.  ALJ Krumreich’s Order thus did not preclude Respondents from 
recovering an overpayment.

 6. As found, on November 14, 2008 Respondents filed an FAL consistent 
with ALJ Krumreich’s determination and noted that Claimant had received an overpay-
ment of benefits.  Based on Claimant’s concerns, Respondents recalculated the figures 
in the November 14, 2008 FAL by reviewing a payment log that reflected the actual 
benefits disbursed to Claimant.  Respondent then issued a new FAL on March 6, 2009 
detailing the different types of benefits Claimant received and the calculation of the 
overpayment figures.  The March 6, 2009 FAL concluded that Claimant had received an 
overpayment in the amount of $546.14.  A March 20, 2009 FAL corrected calculation er-
rors  but the ultimate benefits and overpayment figures were not affected.  Ms. Sullivan 
credibly explained that the only method to accurately calculate Claimant’s benefits  was 
to review the actual payments  that had been made to Claimant and compare the 
amounts to the benefits  owed.  Adding PPD benefits to TTD and TPD benefits equaled 
total indemnity payments to Claimant of $60,201.58.  In contrast, Respondent owed 
Claimant a total of $59,655.44 on the claim.  Respondents  have thus demonstrated by a 
preponderance of the evidence that they are entitled to recover an overpayment of in-
demnity benefits in the amount of $546.14 from Claimant.   



Penalties

 7. Section 8-43-304(1), C.R.S. is  a general penalty provision under the Act 
that authorizes the imposition of penalties up to $500 per day where a party violates a 
statute, rule, or lawful order of an ALJ.  Holliday v. Bestop, Inc., 23 P.3d 700, 705, 706 
(Colo. 2001).  The imposition of penalties under §8-43-304(1) requires  a two-step 
analysis.  See In re Hailemichael, W.C. No. 4-382-985 (ICAP Nov. 17, 2004).  The ALJ 
must first determine whether the disputed conduct violated a provision of the Act or rule.  
Allison v. Industrial Claim Appeals Office, 916 P.2d 623, 624 (Colo. App. 1995).  If a vio-
lation has occurred, penalties may only be imposed if the ALJ concludes  that the viola-
tion was objectively unreasonable.  Colorado Compensation Insurance Authority v. In-
dustrial Claim Appeals Office, 907 P.2d 676, 678-79 (Colo. App. 1995).  The reason-
ableness of an insurer’s actions depends upon whether the action was predicated on a 
“rational argument based on law or fact.”  In re Lamutt, W.C. No. 4-282-825 (ICAP, Nov. 
6, 1998).

 8. As found, Claimant has failed to establish by a preponderance of the evi-
dence that she is  entitled to recover penalties for Respondents’ failure to correctly pay 
PPD benefits.  Respondents thus have not violated a statute, rule or lawful order of an 
ALJ.  Accordingly, Claimant is not entitled to recover penalties.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Respondents may recover an overpayment of indemnity benefits  in the 
amount of $546.14 from Claimant.

2. Claimant’s request for penalties is denied and dismissed.

3. Any issues not resolved in this Order are reserved for future determina-
tion.

DATED: May 28, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-682-507

ISSUES



 The issues to be determined at hearing included Claimant’s request for a general 
order of maintenance medical care and Claimant’s  request for a change of authorized 
treating physician to provide maintenance medical care from Dr. Stagg to Dr. Price.

FINDINGS OF FACT

 1. Claimant is a wellness instructor for employer.  Claimant has been em-
ployed with employer for eleven (11) years.  Claimant suffered an admitted injury to her 
left lower extremity on December 27, 2005 while leading an aerobics class.  Claimant 
was referred for treatment with Dr. Duke at St. Mary’s Occupational Health.  Claimant 
reported to Dr. Duke that she felt a popping sensation as she was  coming back down 
after jumping onto her left foot.  Claimant described the popping sensation as occurring 
in the plantar aspect of her left foot under the heel.  Dr. Duke performed x-rays that 
were negative.  Dr. Duke provided Claimant with work restrictions, placed Claimant into 
a cam walker boot and instructed to return in 2-3 days for reevaluation.

 2. Claimant continued to treat with Dr. Duke until January 9, 2006, when Dr. 
Stagg, who was in the same practice as Dr. Duke, took over her care. Claimant reported 
to Dr. Stagg that the swelling associated with her foot would come and go.  Dr. Stagg 
diagnosed Claimant as suffering from plantar fasciitis and continued Claimant’s  work 
restrictions.  On Claimant’s next evaluation with Dr. Stagg on January 23, 2006, Claim-
ant continued to complain of a significant amount of pain in the posterior aspect of her 
foot.  Based on Claimant’s  continued complaints of pain, Dr. Stagg referred the Claim-
ant for an MRI study of her left foot to rule out a posterior tibial tendon injury.  Based 
upon the results  of the MRI study, Dr. Stagg recommended a CT scan of the left foot.  
According to Dr. Stagg, the CT scan showed multiple in situ fragments of the medial ta-
lar dome lesion, which were concerning for unstable fragments.  Dr. Stagg also noted 
on February 6, 2006, Claimant had complaints of pain in the ankle since the injury, but 
had not really reported these complaints.  Based on the CT scan, Dr. Stagg diagnosed a 
probable chondral fracture of the talar dome and referred the Claimant for an orthopedic 
evaluation with Dr. Copeland.

 3. Claimant was evaluated by Dr. Copeland on February 7, 2006 with com-
plaints  of left ankle pain, stiffness and altered gait.  Dr. Copeland diagnosed Claimant 
with osteochondritis  dissecans lesion of the left talus.  Dr. Copeland recommended con-
servative treatment with possible surgical intervention if the ankle did not improve.  
Claimant returned to Dr. Copeland on February 28, 2006 and noted that her ankle was 
improving, although Claimant had not done much with her ankle from a physical stand-
point.  Dr. Copeland recommended Claimant continue with the conservative treatment 
and consider a possible arthrotomy for debridement and/or drilling of an osteochondritis 
dissecans lesion if the conservative treatment was not successful.

 4. Claimant returned to Dr. Stagg on March 7, 2006 with continued com-
plaints  of pain.  Claimant reported to Dr. Stagg that she did not want surgical interven-
tion if possible.  Dr. Stagg noted that Claimant would be referred to an ankle specialist 
outside the Grand Junction area, as there was not an ankle specialist in Grand Junction.  
Claimant was evaluated by Dr. Desai on March 20, 2006 as a referral from Dr. Stagg.  



Dr. Desai diagnosed Claimant with contracture of the tendon of the left ankle, plantar 
fascial fibromatosis and juvenile osteochondrosis of the left foot.  Dr. Desai noted that 
an MRI of the left foot confirmed the existence of the osteochondral lesion of the left an-
kle and recommended microfracture surgery.  Claimant underwent microfracture surgery 
of the left ankle on April 12, 2006 under the auspices of Dr. Desai.

 5. Post-surgery, Claimant continued to follow up with Dr. Stagg.  Dr. Stagg 
continued Claimant with work restrictions and recommended a course of physical ther-
apy.  Dr. Stagg eventually placed Claimant at maximum medical improvement (“MMI”) 
on July 18, 2006 with a 4% lower extremity impairment rating.  Respondents filed a Fi-
nal Admission of Liability (“FAL”) based upon the impairment rating from Dr. Stagg, and 
Claimant filed an application for a Division-sponsored Independent Medical Examination 
(“DIME”) on September 25, 2006.  On the application for DIME, Claimant listed the spe-
cific body parts to be evaluated as the “left ankle”.  Nonetheless, in August 2006, Dr. 
Stagg noted that Claimant complained of knee pain from an altered gait and opined that 
the knee complaints  were related to her industrial injury.  Dr. Stagg recommended that 
Claimant continue with her therapy and exercise program and follow up after both had 
been completed.

 6. Claimant eventually underwent a DIME with Dr. Kelley on October 30, 
2006.  Dr. Kelley, in his November 8, 2006 report noted that the Claimant complained of 
left ankle pain and limitation of motion and left knee pain.  Claimant reported to Dr. Kel-
ley that her ankle injury left her with an altered gait, and she started to develop left knee 
pain that persisted despite the surgical treatment and improvements in her ankle symp-
tomology.  Dr. Kelley noted that Claimant had followed up with Dr. Stagg after she was 
placed at MMI and Dr. Stagg noted Claimant’s  knee complaints in his August 17, 2006 
report.  Dr. Kelley opined that Claimant was at MMI for her ankle, but not at MMI for her 
left knee.  Dr. Kelley recommended an orthopedic evaluation to discern if additional 
treatment for the left knee was appropriate.

 7. Following Claimant’s  evaluation with Dr. Kelley, Claimant returned to Dr. 
Stagg on December 15, 2006.  Dr. Stagg noted Claimant had persistent knee pain and 
an MRI had been obtained.  Dr. Stagg noted that Claimant’s knee pain appeared to be 
the result of tracking problem and noted that the MRI revealed a large posterior gan-
glion cyst.  Dr. Stagg referred the Claimant to Dr. Hackett at the Stedman Hawkins clinic 
at Claimant’s request.  Dr. Hackett diagnosed Claimant as  having patellofemoral chon-
dromalacia and recommended conservative treatment including a home exercise pro-
gram.  Claimant returned to Dr. Hackett’s  office on July 19, 2007 with continued com-
plaints  of pain with walking or after sitting for long periods of time.  Dr. Hackett’s  assis-
tant provided a diagnosis  of left knee quadriceps tendonitis and improving patellofemo-
ral syndrome and recommended continued physical therapy.  Claimant was to follow up 
with Dr. Hackett in four (4) weeks to check on her progress.

 8. Claimant returned to Dr. Stagg on December 6, 2007 for follow up exami-
nation.  Claimant also provided Sr. Stagg with a typed letter at the December 6, 2007 
examination recommending various  referrals and a change from Dr. Stagg as her treat-



ing physician.  Dr. Stagg noted that he had not seen Claimant for quite some time, and 
that Claimant was requesting to be returned to Dr. Kelley, the DIME physician, and a 
change from her care with Dr. Stagg.  Claimant also requested a repeat MRI of the an-
kle and knee.  Dr Stagg noted that he referred the Claimant to the insurance carrier to 
address the change of physician request, and referred the Claimant to Dr. Kelley to ad-
dress the MRI request.

 9. Claimant returned to Dr. Kelley on May 9, 2008 for her follow up DIME.  
Dr. Kelley noted that Claimant had obtained an MRI of her knee and had an orthopedic 
evaluation, with a diagnosis of patellofemoral syndrome with mild abnormalities in her 
patellofemoral tracking.  Claimant reported to Dr. Kelley that while she could not perform 
step classes because of her left ankle and knee, she believed her ankle range of motion 
had improved since her initial DIME appointment.  Claimant reported she was reasona-
bly pleased with her current status and asked whether orthotics would be beneficial for 
her condition.  Dr. Kelley noted that Claimant’s  mild left knee patellofemoral tracking ab-
normalities were due to her gait disturbance from the ankle injury, but noted that the 
cyst on the knee MRI was unrelated to the workers’ compensation injury.  Dr. Kelley 
noted that Claimant was at MMI with an 18% lower extremity impairment rating.  Dr. Kel-
ley further opined that no follow up was expected to be necessary, and specifically de-
termined that orthotics were not recommended for Claimant.

 10. Respondents filed a final admission of liability based upon the follow DIME 
report from Dr. Kelley and Claimant filed a timely Objection to the Final Admission of Li-
ability.  Claimant sought an Independent Medical Evaluation (“IME”) with Dr. Ellen Price 
on November 18, 2008.  Dr. Price opined that Claimant was at MMI, but would need 
some further treatment to maintain MMI, including referral to an orthotist and gait 
evaluation along with possible periodic corticosteroid injections of Synvisc injections.  
Dr. Price provided Claimant with a PPD rating of 17% of the lower extremity.  Dr. Price 
reiterated her opinions regarding maintenance care in response to an inquiry from 
Claimant’s attorney on March 6, 2009.

 11. In response to an inquiry from Claimant’s attorney, Dr. Desai opined on 
April 2, 2009 that Claimant would need post MMI medical care including evaluation of 
the ankle, possible MRI, an ankle injection and possible ankle debridement.

 12. Claimant testified at hearing that she would like to have her care trans-
ferred from Dr. Stagg to Dr. Price.  Claimant testified that she repeatedly complained of 
pain in her knee to Dr. Stagg and other treating physicians, but was not able to obtain 
treatment for her knee until after the DIME with Dr. Kelley.  Claimant testified that she 
does not trust that Dr. Stagg will properly treat her injuries.  The ALJ notes  that the 
medical records from Dr. Desai, and Dr. Copeland do not reveal any complaints  of knee 
pain from Claimant.  The first medical records documenting knee pain involve Dr. 
Stagg’s follow up examination in August, 2006, prior to Claimant’s  initial DIME with Dr. 
Kelley.  The ALJ also notes that Claimant’s application for DIME dated September 25, 
2006, and filled out by Claimant, only indicates the left ankle as the body part to be ex-
amined.  Claimant also admitted on cross examination that in January 2006 when she 



asked for an MRI of the ankle, Dr. Stagg complied with this request.  Following the MRI, 
Dr. Stagg referred the Claimant for a CT scan, in conjunction with the recommendations 
of the radiologist.  Dr. Stagg likewise referred Claimant to Dr. Copeland who was not a 
part of Dr. Stagg’s office for evaluation.  Dr. Stagg also referred the Claimant for a sec-
ond opinion with Dr. Desai upon Claimant’s request.  After Claimant underwent the 
DIME with Dr. Kelley, Dr. Stagg timely referred the Claimant for an MRI of the left knee, 
as recommended by Dr. Kelley’s DIME report.  Lastly, when Claimant requested a refer-
ral to the Stedman Hawkins Clinic for her orthopedic evaluation, Dr. Stagg complied with 
her request and referred Claimant to Dr. Hackett.

 13. The ALJ credits the medical records  from Drs. Stagg, Kelley, Copeland 
and Desai with regard to Claimant’s receipt of medical care and notes that Claimant has 
received appropriate medical care through Dr. Stagg.  The ALJ credits the DIME report 
of Dr. Kelley insofar as it indicates that orthotics are not appropriate for Claimant.  The 
ALJ credits the report of Dr. Desai insofar as it opines that follow up care in the form of 
evaluation of the ankle would be appropriate for Claimant.

CONCLUSIONS OF LAW

1. The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent fur-
ther deterioration of her physical condition.  Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988).  An award for Grover medical benefits is neither contingent upon a 
finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, supra, thus author-
izes the ALJ to enter an order for future maintenance treatment if supported by substan-
tial evidence of the need for such treatment. Grover v. Industrial Commission, supra.

2.  As found, Claimant has proven by a preponderance of the evidence that 
she is entitled to ongoing maintenance treatment to prevent further deterioration of her 
physical condition.  Claimant’s request for follow up care in the form of repeat examina-
tions with her treating physician, and possibly other treatment recommendations  made 
by the treating physician, is found to be reasonable and necessary to prevent further 
deterioration of her physical condition.  Claimant’s request for orthotics is found to be 
outside the scope of the treatment recommendations and is not necessary to prevent 
further deterioration of Claimant’s physical condition.

3. Upon proper showing to the division, the employee may procure its 
permission at any time to have a physician of the employee’s selection attend said em-
ployee.  Section 8-43-404(5)(a)(VI), supra.  Claimant may procure a change of physi-
cian where she has reasonably developed a mistrust of the treating physician.  See 
Carson v. Wal-Mart, W.C. No. 3-964-07 (ICAO April 12, 1993).  The ALJ may consider 
whether the employee and physician were unable to communicate such that the physi-
cian’s treatment failed to prove effective in relieving the employee from the effects of her 



injury.  See Merrill v. Mulberry Inn, Inc., W.C. No. 3-949-781 (ICAO November 1995).  
But, where an employee has  been receiving adequate medical treatment, courts  are re-
luctant to allow a change in physician.  See Greenwalt-Beltmain v. Department of Regu-
latory Agencies, W.C. No. 3-896-932 (ICAO December 5, 1995) (ICAO affirmed ALJ’s 
refusal to order a change of physician when the ALJ found claimant receiving proper 
medical care); Zimmerman v. United Parcel Service, W.C. No. 4-018-264 (ICAO August 
23, 1995) (ICAO affirmed ALJ’s  refusal to order a change of physician where physician 
could provide additional reasonable and necessary medical care claimant might re-
quire); and Guynn v. Penkhus Motor Co., W.C. No. 3-851-012 (ICAO June 6, 1989) 
(ICAO affirmed ALJ’s denial of change of physician where ALJ found claimant failed to 
prove inadequate treatment provided by claimant’s authorized treating physician).

4. In deciding whether to grant a change in physician, the ALJ should con-
sider the need to insure that the claimant is  provided with reasonable and necessary 
medical treatment as required by § 8-42-101(1), supra, while also protecting the re-
spondent’s interest in being apprised of the course of treatment for which it may ulti-
mately be held liable. McCormick v. Exempla Healthcare, W.C. No. 4-594-683 (ICAO 11/
27/07); see Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999). 
Moreover, the ALJ is not required to approve a change in physician because of a claim-
ant’s personal reasons, including mere dissatisfaction. See Greager v. Industrial Com-
mission, 701 P.2d 168 (Colo. App. 1985).

5. As found, Claimant has failed to prove by a preponderance of the evi-
dence that she is entitled to a change of physician from Dr. Stagg to Dr. Price.  Claim-
ant’s request for a change of physician is, therefore, denied and dismissed. 

ORDER

 It is therefore ordered that:

 1. Respondents shall pay for maintenance medical treatment provided by 
Claimant’s authorized treating physician that is necessary to maintain the Claimant at 
MMI and is designed to prevent further deterioration of her medical condition.

 2. Claimant’s request for a change of physician from Dr. Stagg to Dr. Price is 
denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  May 26, 2009

Keith E. Mottram
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-736-360 & WC 4-688-993

ISSUES

1. Is the Claimant’s May 26, 2006 full contest workers’ compensation claim barred 
by the statute of limitations?
2. Was the Claimant in the course and scope of his employment at the time of the 
May 26, 2006 workers’ compensation claim?
3. Did the Claimant sustain a compensable right knee injury at the time of his July 
17, 2006 workers’ compensation claim?
4. Did the Claimant sustain a 22% scheduled impairment of his left lower extremity 
as a result of the July 17, 2006 workers’ compensation claim?

FINDINGS OF FACT

1. Claimant was injured on May 26, 2006 when heavy equipment being operated by 
a co-employee of the Respondent-Employer struck the Claimant’s stationary pick-up 
truck while Claimant was standing in the rear.

2. Claimant reported the injury to the Respondent-Employer.  Respondent-
Employer immediately sent the Claimant to their workers’ compensation physician for 
treatment.  The Respondent-Employer filed a First Report of Injury with the Division of 
Workers’ Compensation.

3. On June 26, 2006 the Respondent-Insurer filed a Notice of Contest, denying li-
ability on the basis that the injury was not in the course and scope of Claimant’s em-
ployment.  The Respondent-Employer informed Claimant that he would be covered un-
der the Respondent-Employer’s general liability.  Claimant detrimentally relied upon this 
assertion.  Claimant has established good cause for failing to file a claim with the divi-
sion within two years.  Claimant’s filing within three years, for good cause has been es-
tablished.  The Respondent-Employer and the Respondent-Insurer were aware of all of 
the facts at all times from the date of injury.  Respondents did not suffer any prejudice 
thereby, and the claim is not barred by the statute of limitations.

4. The ALJ finds Claimant to be more credible than contrary testimonial evidence.

5. Claimant’s work-related injuries of May 26, 2006 are compensable under the 
Workers’ Compensation Act of Colorado.  

6. On July 17, 2006 Claimant suffered an admitted work-related injury when he fell 
while leaving work.  Claimant was using a handrail while walking down stairs and when 
he approached the ground floor his left leg slipped on loose gravel causing him to fall 
directly onto his left knee. 



7. Claimant was treated for this injury and ultimately placed at maximum medical 
improvement on October 22, 2008.  The DIME physician specifically found Claimant’s 
right knee condition to be related to the work injury.

8. Claimant is entitled to Grover-type medical benefits for his right knee.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  Claimant shoulders the burden of proving entitlement 
to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of claimant nor in favor of the rights of re-
spondents.  Section 8-43-201.The parties stipulated to an average weekly wage of 
$455.00 under each of the claims herein.  

2. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

3. In order to recover benefits the claimant must prove by a preponderance of the 
evidence that his injury was proximately caused by an injury arising out of and in the 
course of his employment.  Section 8-41-301(1)(b) & (c), C.R.S.; see City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985).  An injury occurs "in the course of" employment 
where the claimant demonstrates the injury occurred within the time and place limits of 
his employment and during an activity that had some connection with his work-related 
functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  The "arising out 
of " element is narrower and requires claimant to show a causal connection between the 
employment and the injury such that the injury has its origins in the employee's work-
related functions and is sufficiently related to those functions to be considered part of 
the employment contract.  See Triad Painting Co. v. Blair, supra.

4. Generally, injuries sustained while an employee is going to or coming from work 
do not arise out of and in the course of the employment.  Sturgeon Electric v. Industrial 



Claim Appeals Office, 129 P.3d 1057 (Colo. App. 2005).  However, in Madden v. Moun-
tain West Fabricators, 977 P.2d 861 (Colo. 1999), the Supreme Court of Colorado 
adopted a “fact-specific analysis” to be used in determining whether a traveling em-
ployee’s injury warrants the application of an exception to the going to and coming from 
rule.  The Madden court endorsed the consideration of variables including, but not lim-
ited to: “(1) whether the travel occurred during working hours, (2) whether the travel oc-
curred on or off the employer’s premises, (3) whether travel was contemplated by the 
employment contract, and (4), whether the obligations and conditions of employment 
created a ‘zone of special danger’ out of which the injury arose.”  Id. at 864. 

5. The claimant alleges that the injuries he sustained in the accident on May 26, 
2006, arose out of and in the course of his employment.  The claimant contends that 
because he had begun his work day by picking up money at the bank and because the 
employer allowed him to use the landfill to dump personal refuse, his presence at the 
landfill at the pertinent time was contemplated by his employment contract.  The ALJ 
agrees with the claimant’s arguments and concludes the accident on May 26, 2006, 
arose out of and in the course of the claimant’s employment.

6. Section 8-43-103(2), C.R.S. provides that the right to workers' compensation is 
barred unless a formal written claim is filed with the Division within 2 years of the injury. 
This statute of limitations begins to run when the claimant, as a reasonable person, 
knows or should have known the "nature, seriousness and probable compensable char-
acter of his injury," City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967).  This 
two-year statute of limitation can be extended to three years upon a showing of reason-
able excuse.  See e.g. In re Procopio, W.C. No. 4-465-076 (ICAO, 6/10/2005).  

7. The ALJ concludes that the Claimant established good cause for his failure to file 
within two years based upon misrepresentations from the Respondent-Employer as 
found above.  The Claimant’s claim is not barred.

8. The ALJ concludes that Claimant’s right knee condition was proximately caused 
by his admitted left knee injury of July 26, 2006.

9. The parties stipulated that the authorized treating medical facility is CCOM.

10. Claimant suffered an injury on May 26, 2006 arising out of and in the course of 
his employment as a cashier with the Respondent–Employer. 

11. Claimant’s impairment rating provided by Dr. Healy is not apportionable to Claim-
ant’s injury of May 26, 2006 under claim WC 4-688-993.  Claimant is entitled to 22% 
permanent impairment to his lower extremity in relation to the claim under WC 4-736-
360. 

ORDER

 It is therefore ordered that:



1. Respondent-Insurer shall pay Claimant’s reasonable, necessary and related 
medical expenses incurred to date for injuries sustained on May 26, 2006.
2. Respondent-Insurer shall pay impairment benefits in accordance with Dr. Healy’s 
22% lower extremity assessment in the DIME.
3. Respondent-Insurer shall pay for Grover-type medical benefits related to Claim-
ant’s right knee.
4. Respondents shall pay statutory interest at the rate of eight percent (8%) per an-
num on all amounts due and not paid when due.
5. All matters not determined herein are reserved for future determination.
Date: May 19, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-731-219

ISSUES

The issues for determination are: 

A. Offset for third-party settlement; 
B. Liability for the medical services rendered to Claimant by Performance Back and 
Champion Health Associates; and 
C. Medical benefits after maximum medical improvement (MMI).

FINDINGS OF FACT

1. Claimant had a work-related automobile accident on August 4, 2005.  Claimant 
did not file a Workers’ Claim for Compensation until August 7, 2007.  Employer did not 
file a First Report of Injury until August 28, 2007.  Respondent denied the claim on Sep-
tember 4, 2007.  Claimant filed an Application for Hearing.  
2. While the Workers’ Compensation hearing was pending, Claimant settled her 
third party claim for $34,000.00.  She did not notify the Division of Workers Compensa-
tion or Insurer of this settlement.    
3. A hearing was held on April 9, 2008.  In an order mailed to the parties on May 23, 
2008, the ALJ determined the claim was compensable and not barred by the statute of 
limitations.  
4. A Division independent medical examiner determined that Claimant had sus-
tained an impairment of 16% of the whole person. Insurer filed a Final Admission of Li-
ability on November 4, 2008.  Insurer admitted for an impairment of 16% of the whole 
person.  Insurer took credit for the entire third-party settlement and denied liability for 
any medical or disability benefits.  



5. Performance Back, Inc., and Champion Health Associates, LLC, provided treat-
ment to Claimant for the injuries she sustained in the compensable claim.  The treat-
ment was provided in September and October 2005.  
6. On August 30, 2008, more than two years after the work-related injury, Claimant’s 
attorney sent a summary of medical expenses to Insurer. Claimant submitted bills at the 
Workers’ Compensation hearing on compensability on April 9, 2008.  On September 29, 
2008, more than 120 days after the claim was found compensable, Claimant sent to In-
surer liens from Performance Back and Champion Health Associates.  On October 2, 
2008, Claimant sent a billing ledger to Insurer. None of the documents from Perform-
ance Back and Champion Health Associates were submitted on the “required forms”, 
contained proper billing codes or had supporting medical documentation attached. 
7. Dr. Timothy Hall placed Claimant at maximum medical improvement on January 
23, 2007.  He stated that Claimant was involved in splinting with Dr. Redfern and will 
require periodic adjustments.  Dr. Struck examined Claimant on October 13, 2008.  Dr. 
Struck recommended that Claimant undergo quarterly bite orthotic adjustment by Dr. 
Redfern.  

CONCLUSIONS OF LAW

A.  Offset for third party settlement: 

In 2003, the Colorado General Assembly revamped the Workers’ Compensation 
Subrogation Statutes under Section 8-41-203, C.R.S.  As part of the revision, the legis-
lature enacted a series of provisions requiring parties to give notice.  Both the insurance 
company and the injured worker are required to notify each other under certain circum-
stances such as offering to settle a third-party claim, filing a complaint against a third-
party, or settling a third-party claim.  

Section 8-41-203(4)(a)(i) states:

“If the employee. . . makes a demand upon or a request of a person or 
entity not in the same employ as the employee to seek recovery for dam-
ages arising from action of such other person or entity, the employee or 
dependent shall also give written notice, within ten days, to the Division of 
Workers’ Compensation and to all parties who may be responsible for 
paying benefits to the employee. . .”

 Claimant was required to notify Insurer of its intent to settle the third-party claim. 
Prior to entering into the settlement, Claimant had filed a Workers’ Claim for Compensa-
tion, and an Application for Hearing.  Claimant was alleging that the accident was cov-
ered under the Workers’ Compensation Act.  She knew that Insurer “may be responsible 
for paying benefits.” 

The use of the term “shall” connotes a mandatory requirement.  Claimant “made 
a demand or request” upon the third-party.  Claimant eventually settled her case with 
the third-party for $34,000.00.  Therefore, under Section 8-41-203(4)(a)(i), C.R.S., 
Claimant was required within ten days of making or receiving the $34,000.00 offer of  



settlement to give written notice to the Division of Workers’ Compensation and to In-
surer.

 Claimant failed to give written notice to the Division of Workers’ Compensation 
and to Insurer of her demand or offer to settle her third-party case. Section 8-41-
203(4)(d)(i), C.R.S., states:  “If the employee or dependents fail to provide the written 
notice required pursuant to subsection (i) of paragraph (a) of this subsection (4); the 
party responsible for paying Workers’ Compensation benefits  shall be entitled to reim-
bursement from all monies collected from the third-party for all economic damages  and 
for all physical impairment and disfigurement damages without any credit for reasonable 
attorneys’ fees…”

 Claimant failed to give written notice to the Division of Workers’ Compensation 
and Insurer as required. Insurer is entitled to credit for “all monies collected” - the entire 
$34,000.00 third-party settlement without reduction for attorneys’ fees or costs.

B:  Liability for the medical services rendered by Performance Back and Cham-
pion Health Associates: 

Insurer is  liable for the medical care Claimant receives from authorized providers 
that is  reasonably needed to cure and relieve Claimant from the effects of the compen-
sable injury.  Section 8-42-101(1), C.R.S. Insurer is not liable for medical bills submitted 
more than 120 days after the date of service.  Rule 16-11, WCRP, is  entitled “Payment 
of Medical Benefits.”  Subsection (1) states, “Providers shall submit their bills  for serv-
ices rendered within one hundred twenty (120) days of the date of service.  Bills  first re-
ceived later than 120 days may be denied unless extenuating circumstances exist.” Fur-
ther, Rule16-7, WCRP, requires  that all medical bills  be submitted using “required 
forms.”  These bills  must contain proper billing codes (Rule 16-7(C), WCRP) and sup-
porting medical records must be attached (Rule16-7(E), WCRP).  

On August 30, 2008, more than two years  after the work-related injury, Claimant’s 
attorney sent a summary of medical expenses to Insurer. Claimant submitted bills at the 
Workers’ Compensation hearing on compensability on April 9, 2008.  On September 29, 
2008, after the claim was found compensable, Claimant sent to Insurer, liens from Per-
formance Back and Champion Health Associates.  On October 2, 2008, Claimant sent a 
billing ledger to Insurer. None of the documents from Performance Back and Champion 
Health Associates  were submitted on the “required forms”, contained proper billing 
codes, nor was “supporting medical documentation” attached. Insurer is not liable for 
the charges of Performance Back and Champion Health Associates.

C.  Medical benefits after MMI: 

Insurer continues to be liable for medical benefits  after MMI if the claimant shows sub-
stantial evidence that future medical treatment is or will be reasonably necessary to re-
lieve the claimant from the effects of the injury or to prevent deterioration of the claim-
ant's condition. Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant 
has made that showing.  Insurer is liable for the costs of such care by authorized pro-



viders in amounts not to exceed the Division of Workers’ Compensation fee schedule. 
Section 8-42-101(3), C.R.S. Insurer may offset this liability against the third-party set-
tlement if any amounts of that settlement have not already been offset against the com-
pensation and benefits due. 

 

ORDER

 It is therefore ordered that:

1. Insurer may credit $34,000.00 against the medical costs and disability payable 
on this claim. 
2. Insurer is not liable for the charges of Performance Back and Champion Health 
Associates.
3. Insurer is liable for medical benefits after MMI that are reasonably needed to cure 
and relieve Claimant from the effects of the compensable injury. 
4. All matters not determined herein are reserved for future determination.

DATED:  May 19, 2009

Bruce C. Friend, ALJ 
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-731-219

ISSUES

The issues for determination are: 

A. Offset for third-party settlement; 
B. Liability for the medical services rendered to Claimant by Performance Back and 
Champion Health Associates; and 
C. Medical benefits after maximum medical improvement (MMI).

FINDINGS OF FACT

1. Claimant had a work-related automobile accident on August 4, 2005.  
Claimant did not file a Workers’ Claim for Compensation until August 7, 2007.  Employer 
did not file a First Report of Injury until August 28, 2007.  Respondent denied the claim 
on September 4, 2007.  Claimant filed an Application for Hearing.  

2. While the Workers’ Compensation hearing was pending, Claimant settled 
her third party claim for $34,000.00.  She did not notify the Division of Workers Com-
pensation or Insurer of this settlement.    



3. A hearing was held on April 9, 2008.  In an order mailed to the parties on 
May 23, 2008, the ALJ determined the claim was compensable and not barred by the 
statute of limitations.  

4. A Division independent medical examiner determined that Claimant had 
sustained an impairment of 16% of the whole person. Insurer filed a Final Admission of 
Liability on November 4, 2008.  Insurer admitted for an impairment of 16% of the whole 
person.  Insurer took credit for the entire third-party settlement and denied liability for 
any medical or disability benefits.  

5. Performance Back, Inc., and Champion Health Associates, LLC, provided 
treatment to Claimant for the injuries she sustained in the compensable claim.  The 
treatment was provided in September and October 2005.  

6. On August 30, 2008, more than two years after the work-related injury, 
Claimant’s attorney sent a summary of medical expenses to Insurer. Claimant submitted 
bills  at the Workers’ Compensation hearing on compensability on April 9, 2008.  On 
September 29, 2008, more than 120 days after the claim was found compensable, 
Claimant sent to Insurer liens from Performance Back and Champion Health Associ-
ates.  On October 2, 2008, Claimant sent a billing ledger to Insurer. None of the docu-
ments from Performance Back and Champion Health Associates were submitted on the 
“required forms”, contained proper billing codes or had supporting medical documenta-
tion attached. 

7. Dr. Timothy Hall placed Claimant at maximum medical improvement on 
January 23, 2007.  He stated that Claimant was involved in splinting with Dr. Redfern 
and will require periodic adjustments.  Dr. Struck examined Claimant on October 13, 
2008.  Dr. Struck recommended that Claimant undergo quarterly bite orthotic adjust-
ment by Dr. Redfern.  

CONCLUSIONS OF LAW

A.  Offset for third party settlement: 

In 2003, the Colorado General Assembly revamped the Workers’ Compensation 
Subrogation Statutes under Section 8-41-203, C.R.S.  As part of the revision, the legis-
lature enacted a series of provisions requiring parties to give notice.  Both the insurance 
company and the injured worker are required to notify each other under certain circum-
stances such as offering to settle a third-party claim, filing a complaint against a third-
party, or settling a third-party claim.  

Section 8-41-203(4)(a)(i) states:

“If the employee. . . makes a demand upon or a request of a person or 
entity not in the same employ as the employee to seek recovery for dam-
ages arising from action of such other person or entity, the employee or 



dependent shall also give written notice, within ten days, to the Division of 
Workers’ Compensation and to all parties who may be responsible for 
paying benefits to the employee. . .”

 Claimant was required to notify Insurer of its intent to settle the third-party claim. 
Prior to entering into the settlement, Claimant had filed a Workers’ Claim for Compensa-
tion, and an Application for Hearing.  Claimant was alleging that the accident was cov-
ered under the Workers’ Compensation Act.  She knew that Insurer “may be responsible 
for paying benefits.” 

The use of the term “shall” connotes a mandatory requirement.  Claimant “made 
a demand or request” upon the third-party.  Claimant eventually settled her case with 
the third-party for $34,000.00.  Therefore, under Section 8-41-203(4)(a)(i), C.R.S., 
Claimant was required within ten days of making or receiving the $34,000.00 offer of  
settlement to give written notice to the Division of Workers’ Compensation and to In-
surer.

 Claimant failed to give written notice to the Division of Workers’ Compensation 
and to Insurer of her demand or offer to settle her third-party case. Section 8-41-
203(4)(d)(i), C.R.S., states:  “If the employee or dependents fail to provide the written 
notice required pursuant to subsection (i) of paragraph (a) of this subsection (4); the 
party responsible for paying Workers’ Compensation benefits  shall be entitled to reim-
bursement from all monies collected from the third-party for all economic damages  and 
for all physical impairment and disfigurement damages without any credit for reasonable 
attorneys’ fees…”

 Claimant failed to give written notice to the Division of Workers’ Compensation 
and Insurer as required. Insurer is entitled to credit for “all monies collected” - the entire 
$34,000.00 third-party settlement without reduction for attorneys’ fees or costs.

B:  Liability for the medical services rendered by Performance Back and Cham-
pion Health Associates: 

Insurer is  liable for the medical care Claimant receives from authorized providers 
that is  reasonably needed to cure and relieve Claimant from the effects of the compen-
sable injury.  Section 8-42-101(1), C.R.S. Insurer is not liable for medical bills submitted 
more than 120 days after the date of service.  Rule 16-11, WCRP, is  entitled “Payment 
of Medical Benefits.”  Subsection (1) states, “Providers shall submit their bills  for serv-
ices rendered within one hundred twenty (120) days of the date of service.  Bills  first re-
ceived later than 120 days may be denied unless extenuating circumstances exist.” Fur-
ther, Rule16-7, WCRP, requires  that all medical bills  be submitted using “required 
forms.”  These bills  must contain proper billing codes (Rule 16-7(C), WCRP) and sup-
porting medical records must be attached (Rule16-7(E), WCRP).  

On August 30, 2008, more than two years  after the work-related injury, Claimant’s 
attorney sent a summary of medical expenses to Insurer. Claimant submitted bills at the 
Workers’ Compensation hearing on compensability on April 9, 2008.  On September 29, 



2008, after the claim was found compensable, Claimant sent to Insurer, liens from Per-
formance Back and Champion Health Associates.  On October 2, 2008, Claimant sent a 
billing ledger to Insurer. None of the documents from Performance Back and Champion 
Health Associates  were submitted on the “required forms”, contained proper billing 
codes, nor was “supporting medical documentation” attached. Insurer is not liable for 
the charges of Performance Back and Champion Health Associates.

C.  Medical benefits after MMI: 

Insurer continues to be liable for medical benefits  after MMI if the claimant shows sub-
stantial evidence that future medical treatment is or will be reasonably necessary to re-
lieve the claimant from the effects of the injury or to prevent deterioration of the claim-
ant's condition. Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant 
has made that showing.  Insurer is liable for the costs of such care by authorized pro-
viders in amounts not to exceed the Division of Workers’ Compensation fee schedule. 
Section 8-42-101(3), C.R.S. Insurer may offset this liability against the third-party set-
tlement if any amounts of that settlement have not already been offset against the com-
pensation and benefits due. 

 

ORDER

 It is therefore ordered that:

1.   Insurer may credit $34,000.00 against the medical costs and disability payable on 
this claim. 

2.   Insurer is not liable for the charges of Performance Back and Champion Health As-
sociates.

3.   Insurer is liable for medical benefits after MMI that are reasonably needed to cure 
and relieve Claimant from the effects of the compensable injury. 

4.  All matters not determined herein are reserved for future determination.

DATED:  May 19, 2009

Bruce C. Friend, ALJ 
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-736-360 & WC 4-688-993

ISSUES



Is the Claimant’s May 26, 2006 full contest workers’ compensation claim barred by the 
statute of limitations?

Was the Claimant in the course and scope of his employment at the time of the May 26, 
2006 workers’ compensation claim?

Did the Claimant sustain a compensable right knee injury at the time of his July 17, 
2006 workers’ compensation claim?

Did the Claimant sustain a 22% scheduled impairment of his left lower extremity as a 
result of the July 17, 2006 workers’ compensation claim?

FINDINGS OF FACT

Claimant was injured on May 26, 2006 when heavy equipment being operated by a co-
employee of the Respondent-Employer struck the Claimant’s stationary pick-up truck 
while Claimant was standing in the rear.

Claimant reported the injury to the Respondent-Employer.  Respondent-Employer im-
mediately sent the Claimant to their workers’ compensation physician for treatment.  
The Respondent-Employer filed a First Report of Injury with the Division of Workers’ 
Compensation.

On June 26, 2006 the Respondent-Insurer filed a Notice of Contest, denying liability on 
the basis that the injury was not in the course and scope of Claimant’s employment.  
The Respondent-Employer informed Claimant that he would be covered under the 
Respondent-Employer’s general liability.  Claimant detrimentally relied upon this asser-
tion.  Claimant has  established good cause for failing to file a claim with the division 
within two years.  Claimant’s  filing within three years, for good cause has been estab-
lished.  The Respondent-Employer and the Respondent-Insurer were aware of all of the 
facts at all times from the date of injury.  Respondents did not suffer any prejudice 
thereby, and the claim is not barred by the statute of limitations.

The ALJ finds Claimant to be more credible than contrary testimonial evidence.

Claimant’s work-related injuries of May 26, 2006 are compensable under the Workers’ 
Compensation Act of Colorado.  

On July 17, 2006 Claimant suffered an admitted work-related injury when he fell while 
leaving work.  Claimant was using a handrail while walking down stairs and when he 
approached the ground floor his left leg slipped on loose gravel causing him to fall di-
rectly onto his left knee. 

Claimant was treated for this  injury and ultimately placed at maximum medical im-
provement on October 22, 2008.  The DIME physician specifically found Claimant’s right 
knee condition to be related to the work injury.



Claimant is entitled to Grover-type medical benefits for his right knee.

CONCLUSIONS OF LAW

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et seq., 
C.R.S., is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of litigation. 
Section 8-40-102(1), C.R.S.  Claimant shoulders the burden of proving entitlement to 
benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponder-
ance of the evidence is that which leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).  The facts in a workers' compensation case must be interpreted 
neutrally, neither in favor of the rights of claimant nor in favor of the rights of respon-
dents.  Section 8-43-201.The parties  stipulated to an average weekly wage of $455.00 
under each of the claims herein. 

When determining credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the reasonableness 
or unreasonableness  (probability or improbability) of the testimony and actions; the mo-
tives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its  merits.  Section 
8-43-201.  The ALJ's  factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

In order to recover benefits the claimant must prove by a preponderance of the evi-
dence that his  injury was proximately caused by an injury arising out of and in the 
course of his employment.  Section 8-41-301(1)(b) & (c), C.R.S.; see City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985).  An injury occurs "in the course of" employment 
where the claimant demonstrates the injury occurred within the time and place limits of 
his employment and during an activity that had some connection with his work-related 
functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  The "arising out 
of " element is narrower and requires claimant to show a causal connection between the 
employment and the injury such that the injury has its origins in the employee's work-
related functions and is  sufficiently related to those functions to be considered part of 
the employment contract.  See Triad Painting Co. v. Blair, supra.

Generally, injuries sustained while an employee is going to or coming from work do not 
arise out of and in the course of the employment.  Sturgeon Electric v. Industrial Claim 
Appeals Office, 129 P.3d 1057 (Colo. App. 2005).  However, in Madden v. Mountain 
West Fabricators, 977 P.2d 861 (Colo. 1999), the Supreme Court of Colorado adopted a 
“fact-specific analysis” to be used in determining whether a traveling employee’s injury 
warrants the application of an exception to the going to and coming from rule.  The 



Madden court endorsed the consideration of variables including, but not limited to: “(1) 
whether the travel occurred during working hours, (2) whether the travel occurred on or 
off the employer’s  premises, (3) whether travel was contemplated by the employment 
contract, and (4), whether the obligations and conditions  of employment created a ‘zone 
of special danger’ out of which the injury arose.”  Id. at 864. 

The claimant alleges that the injuries he sustained in the accident on May 26, 2006, 
arose out of and in the course of his employment.  The claimant contends that because 
he had begun his work day by picking up money at the bank and because the employer 
allowed him to use the landfill to dump personal refuse, his  presence at the landfill at 
the pertinent time was contemplated by his employment contract.  The ALJ agrees with 
the claimant’s arguments and concludes the accident on May 26, 2006, arose out of 
and in the course of the claimant’s employment.

Section 8-43-103(2), C.R.S. provides that the right to workers' compensation is barred 
unless a formal written claim is filed with the Division within 2 years of the injury. This 
statute of limitations begins to run when the claimant, as a reasonable person, knows or 
should have known the "nature, seriousness and probable compensable character of 
his injury," City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967).  This two-year 
statute of limitation can be extended to three years upon a showing of reasonable ex-
cuse.  See e.g. In re Procopio, W.C. No. 4-465-076 (ICAO, 6/10/2005).  

The ALJ concludes that the Claimant established good cause for his  failure to file within 
two years based upon misrepresentations from the Respondent-Employer as found 
above.  The Claimant’s claim is not barred.

The ALJ concludes that Claimant’s right knee condition was proximately caused by his 
admitted left knee injury of July 26, 2006.

The parties stipulated that the authorized treating medical facility is CCOM.

Claimant suffered an injury on May 26, 2006 arising out of and in the course of his em-
ployment as a cashier with the Respondent–Employer. 

Claimant’s impairment rating provided by Dr. Healy is  not apportionable to Claimant’s 
injury of May 26, 2006 under claim WC 4-688-993.  Claimant is entitled to 22% perma-
nent impairment to his lower extremity in relation to the claim under WC 4-736-360. 

ORDER

 It is therefore ordered that:

Respondent-Insurer shall pay Claimant’s reasonable, necessary and related medical 
expenses incurred to date for injuries sustained on May 26, 2006.

Respondent-Insurer shall pay impairment benefits  in accordance with Dr. Healy’s 22% 
lower extremity assessment in the DIME.



Respondent-Insurer shall pay for Grover-type medical benefits related to Claimant’s 
right knee.

Respondents shall pay statutory interest at the rate of eight percent (8%) per annum on 
all amounts due and not paid when due.

All matters not determined herein are reserved for future determination.

Date: May 19, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

STATE OF COLORADO 
OFFICE OF ADMINISTRATIVE COURTS 
W. C.  No. 4-738-502

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on May 12, 2009 in Denver, Colorado.  The hearing was 
digitally recorded (reference: 5/12/09, Courtroom 1, beginning at 8:31 AM, and ending at 
10:18 AM).

At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s counsel, to be submitted electronically.  
Respondents were given 3 working days after receipt of the proposed decision within 
which to filer electronic objections.  The proposed decision was filed on May 18, 2009.  
On the same date, Respondents indicated they had no objections  to the proposed deci-
sion.  After a consideration of the proposed decision, the ALJ has modified it and, as 
modified, hereby issues the following decision.

ISSUES

The issues to be determined by this decision concern compensability; and, medi-
cal benefits (authorization, and reasonably necessary).

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ makes the following Findings  of 
Fact:



 1. The Claimant was an electrician for the Employer for approximately 1 1/2 
years prior to the incident that resulted in an injury to his low back.

 2. On August 23, 2007, the Claimant drove a van provided by his Employer 
to a job site.  According to the Claimant, the van was extremely uncomfortable due to 
the cage mounted directly behind the driver’s seat.

 3. When the Claimant arrived at the job site, he felt pain and stiffness in his 
low back.

 4. The Claimant’s  pain did not subside, and on October 15, 2007 the Claim-
ant reported the incident as  a work-related injury to his Employer, David Lanning.  Dale 
Vizzini, the Employer’s Safety Manager, was then notified of the injury.  Axiom, the Em-
ployer’s  workers’ compensation medical administrator, was also notified of the injury.  
The Claimant knew, or reasonably should have known as  of August 23, 2007 that he 
had sustained a work-related back injury.

 5. Neither the Employer nor Axiom told the Claimant where to receive medi-
cal treatment for his work-related injuries.  The Claimant sought treatment with his fam-
ily physician, Kelly H. Lowther, M.D.   Dr. Lowther referred the Claimant to a spine spe-
cialist, Hans Coester, M.D.

 6. The Claimant underwent an MRI (magnetic resonance imaging) on Sep-
tember 27, 2007, and it revealed a right paracentral disc herniation at L5-S1.

 7. Dr. Coester requested authorization from ESIS, the claims administrator 
for the insurer herein, to perform an L5-S1 discectomy.  The requested authorization 
was denied.

 8. On January 23, 2008, the Claimant underwent the L5-S1 discectomy per-
formed by Dr. Coester.

 9. Following the January 23, 2008 surgery, the Claimant received treatment 
from Gregory Reichhardt, M.D., on referral from Dr. Coester.  Dr. Coester made the re-
ferral for post-surgical care.   In his April 14, 2008 report, Dr. Reichhardt states “Mecha-
nism of Injury: Driving a van on a rough road in an awkward position at work.”  Without 
objection, the ALJ took administrative notice that Dr. Reichhardt is Level II Accredited by 
the Division of Workers’ Compensation.  Dr. Reichhardt evaluated and treated the 
Claimant on several occasions, and he was more familiar with the Claimant’s symptoms 
and injuries than Robert Messenbaugh, M.D., Respondents’ Independent Medical Ex-
aminer (IME).  The ALJ finds Dr. Reichhardt’s opinion persuasive, credible and rendered 
to a reasonable degree of medical probability.

 10. The Employer Dr. Messenbaug to perform a records review regarding the 
Claimant’s injury.  Dr. Messenbaug agreed that the surgical procedure recommended by 
Dr. Coester was indicated based upon Claimant’s  symptoms and MRI findings.  Dr. 



Messenbaugh, however, was of the opinion that Claimant’s low back condition was not 
causally related to the work-related driving incident described by the Claimant.  The ALJ 
finds that Dr. Messenbaugh’s opinion on causality is not based on adequate study of the 
Claimant’s medical case.  Moreover, the ALJ finds Dr. Reichhardt’s opinion in this regard 
more persuasive and credible.

 11. Further, the ALJ finds the Claimant’s testimony credible and consistent 
with the medical records and reports of his treating physicians.
 12. The Claimant has established that it is  more reasonably probable that the 
driving incident described in paragraphs 2 and 3 above, caused the disc herniation for 
which surgery was required.  Therefore, the Claimant has proven, by a preponderance 
of the evidence that he sustained a compensable injury to his low back on August 23, 
2007. Additionally, the Claimant has proven by preponderant evidence that neither his 
Employer nor Axiom, the Employer’s  medical administrator, made any specific medical 
referral once the Claimant reported the work-related nature of his back injury on Octo-
ber 15, 2007.  Consequently, the Claimant made a first selection of his family physician, 
Dr. Lowther, who then referred him to Dr. Coester for surgery.  Thereafter, Dr. Coester 
referred the Claimant to Dr. Reichhardt for post-surgical care.  Consequently, the Claim-
ant has  proven by preponderant evidence that Dr. Coester and Dr. Reichhardt were 
within the authorized chain of referrals  and within the natural progression of medical 
care.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As  found, Dr. Messenbaugh’s  opinion is 
not based on adequate study of the Claimant’s medical case, and Dr. Reichhardt’s opin-
ion on causality is more persuasive and credible than Dr. Messenbaugh’s  opinion in this 



regard.  Also, the Claimant’s  testimony is credible and consistent with the medical opin-
ion of his treating physicians.

 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).   A “preponderance of the evidence” is that quantum of evidence that makes a 
fact, or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 
Colo. 306, 592 P. 2d 792 (1979); Industrial Commission of Colorado v. Jones, 688 P.2d 
1116 (Colo. 1984); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
the Claimant has sustained his burden with respect to compensability, authorization of 
medical care and surgery, and the causal relatedness of that medical care to the com-
pensable low back injury of August 23, 2007. 
 
 c. As found, after reporting the work-related nature of his injury, the Claimant 
was never informed where to receive medical care and treatment for his August 23, 
2007 injury.  If the services of a physician are not offered when the employee notifies 
the employer of an occupational injury, the employee is permitted to select the treating 
physician.  Section 8-43-404 (5)(a), C.R.S. (2008).  If the employer does not select the 
physician, the employee’s right to pick the treating doctor becomes vested.  Brickell v. 
Business Machines, Inc., 817 P.2d 536 (Colo. App. 1990).  Accordingly, the medical pro-
viders that treated the Claimant for the August 23, 2007 work-related injury are author-
ized.

ORDER

IT IS, THEREFORE, ORDERED THAT:

 A. Claimant’s August 23, 2007 injury is compensable.

 B. Respondents shall pay the costs of medical treatment and surgery for the 
Claimant’s low back injury, rendered after October 15, 2007 at the hands of Dr. Lowther, 
Dr. Coester and Dr. Reichhardt, subject to the Division of Workers’ Compensation Medi-
cal Fee Schedule.
 
 C. The pre- and post-surgical treatment provided to the Claimant was rea-
sonably necessary and causally related to the compensable injury.

 D. Any and all issues not determined herein are reserved for future decision.

DATED this _______ day of May 2009.

EDWIN L. FELTER, JR.



Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-739-406

ISSUE

The issue to be determined is  whether Claimant suffers functional impairment off 
the schedule for purposes of being awarded permanent partial disability (PPD) benefits 
based on a conversion to a whole person impairment rating.

FINDINGS OF FACT

1. Claimant sustained an admitted injury to his right shoulder while picking up a 
sheet of plywood.

2. Claimant underwent arthroscopic surgery with acromioplasty and a mini-open 
rotator cuff repair on November 7, 2007 by David Beard, M.D.

3. Claimant was released at maximum medical improvement (MMI) on July 10, 
2008 and assessed with a 4% upper extremity impairment rating by the authorized 
treating physician, Margaret Irish, D.O.

4. Dr. Milliken performed a Division independent medical examination (DIME) on 
December 8, 2008.  Dr. Milliken agreed that Claimant was at MMI and assessed him 
with an 11% right upper extremity impairment rating which converts  to a 7% whole per-
son impairment rating.

5. Respondents admitted to the 11% extremity rating in the December 30, 2008 
Final Admission of Liability.  Claimant applied for hearing on the issue of converting the 
extremity rating to a whole person rating.

6. Stretching his arm above shoulder level and away from the body caused pain 
to Claimant’s  shoulder.  Pain from Claimant’s  shoulder flows into his collarbone.  Claim-
ant experiences pain only in his right shoulder.

7. Claimant reported to his therapist in late February and early March 2008 that 
he was experiencing pain in the range of 0-1 out of a scale of 0-10 and that he tolerated 
lifting activities well.  

8. Dr. Irish reported on February 19, 2008 that Claimant’s pain was located in 
the right shoulder and that he considered it to be mild and intermittent.  



9. On March 4, 2008, Claimant stated that his right shoulder was doing very well 
and felt that the pain was essentially resolved.  Dr. Irish placed Claimant on regular duty 
after previously restricting him from reaching away from his body or working above 
shoulder height.  

10. When released at MMI by Dr. Irish on July 10, 2008, Claimant described the 
pain in the right shoulder as an ache, which he considered to be minimal.  He also 
stated that the onset of pain was rare.  Dr. Irish found during her examination that 
Claimant had very good functional range of motion with no pain throughout the right 
shoulder. 

11. At the DIME conducted by Dr. Milliken on December 8, 2008, Claimant com-
plained of a pain level of 3 on a scale of 0-10 for anterior, lateral and posterior shoulder 
pain.  Claimant was using one to two Vicodin pills  per day to control his pain, mostly at 
night.  Claimant described that his pain generally occurred when using his right arm ex-
tended away from his body and, less prominently, when he uses the arm in the over-
head position.  Dr. Milliken examined the neck and noted that the range of motion was 
painless.

12. The situs of Claimant’s functional impairment is the shoulder and is not limited 
to the arm. Claimant has  functional impairment proximal to the arm. Claimant’s impair-
ment is not limited to the schedule. 

CONCLUSIONS OF LAW

When a claimant’s injury is listed on the schedule of disabilities, the award for that 
injury is  limited to a scheduled disability award. Section 8-42-107(1)(a), C.R.S.  In this 
context, “injury” refers to the situs of the functional impairment, meaning the part of the 
body that sustained the ultimate loss, and not necessarily the situs of the injury itself.  
Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo.App. 1996).  Whether 
a claimant suffered an impairment that can be fully compensated under the schedule of 
disabilities is a factual question for the ALJ. Langton v. Rocky Mountain Health Care 
Corp., 937 P.2d 883 (Colo.App. 1996).

 Claimant testified as to pain in the shoulder area and into the collarbone when 
extending his arm away from his body.  the medical records  do document complaints of 
pain in the shoulder.  Claimant’s  functional impairment is to his shoulder, not to his arm.  
Claimant’s impairment is not limited to the “loss of an arm at the shoulder.”  Section 8-
42-107(2)(a), C.R.S.  Claimant has  established by a preponderance of the evidence that 
his impairment is not limited to  the schedule of disabilities at Section 8-42-107(2), 
C.R.S.  Claimant’s  impairment must be calculated based on an impairment of seven 
percent of the whole person.  Sections 8-42-107(8)(c) and (d), C.R.S. 

The parties stipulated that the issue of medical benefits should remain open. 

ORDER



 It is therefore ordered that:

 1. Insurer shall pay Clamant permanent partial disability benefits  based on 
an impairment of seven percent of the whole person.  Insurer may credit any previous 
payments of permanent disability benefits.  Insurer shall pay Claimant interest at the 
rate of eight percent per annum on any benefits not paid when due. 

2. The issue of medical benefits is reserved for future determination.

DATED:  May 27, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-739-639

ISSUE

 The following issue was raised for consideration at hearing:

1. Petition to Reopen based on worsened condition;

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

1. Claimant is a 48 year old male who worked for the Employer for 28 years.  
Claimant suffered an admitted work related injury on June 27, 2007.  The mechanism of 
Claimant’s injury involved a slip accident in which Claimant did not actually fall.   Claim-
ant’s right leg slipped outward and he assumed a semi split posture.  Thereafter, Claim-
ant felt pain in his low back and right buttock.  Claimant stopped working in December 
2007 and has not returned since.  

2. Claimant continued to work before seeking medical attention.  Claimant worked 
full duty for two weeks before seeking medical attention with Dr. William Alexander, M.D.  
Dr. Alexander diagnosed a lumbar strain, recurrent with acute exacerbation from work 
activities and degenerative disk disease, not work related, but aggravated.  

3. In August 2007, Claimant underwent a MRI, which demonstrated multi-level de-
generative disc disease, degenerative joint disease and congenital stenosis resulting in 
variable degrees of central canal foraminal stenosis and nerve root impingement.  An 
EMG study was negative for radiculopathy.  



4. Claimant continued treatment with Dr. Alexander who prescribed physical therapy 
and medication.  Dr. Alexander referred Claimant for a surgical evaluation with Dr. Brian 
Reiss on April 16, 2008.  Dr. Reiss found that Claimant was not a good candidate for 
surgery because it would not reduce Claimant’s pain or increase his  function.  Dr. Reiss 
agreed with Dr. Alexander that Claimant was approaching maximum medical improve-
ment (MMI) and that he should continue a home exercise program. 

5. On April 22, 2008, Claimant was placed at maximum medical improvement (MMI) 
with permanent work restrictions, which included a 45lb. occasional and 10lb. constant 
lift, carry, push and pull restriction.  Claimant was further restricted to 10 hours per day 
of walking, standing, sitting and crawling.    Claimant was released to return to modified 
duty.  

6. On September 24, 2008, Claimant underwent a Division Independent Medical 
Evaluation with Dr. Albert Hattem, M.D.  Dr. Hattem agreed that Claimant was  at MMI 
and he assessed a 12% whole person impairment rating.  The DIME physician recom-
mended that Claimant repeat a MRI for comparison, that he receive a 6 month gym 
membership and undergo four to six session of counseling to assist him in adjusting to 
his functional status.  Claimant also received six to twelve months of refills on ibuprofen.  

7. On November 11, 2008, Claimant returned to Dr. Alexander reporting increased 
pain in the low back with radiation down the right leg to the foot.  Dr. Alexander as-
sessed a multi-factorial low back pain and SI joint dysfunction.  Claimant declined the 
gym membership because he report that increased activity caused increased pain and 
he refused four to six session of counseling and referral to a psychiatrist because he did 
not believe it would help.  Claimant was  referred for a MRI consistent with the DIME 
physician’s recommendation.

8. On November 18, 2008, Claimant returned to Dr. Alexander to discuss the MRI 
results.  The MRI showed interval changes with a right disc that was impinging on the 
right L-3 nerve root.  The doctor notted that this was a new finding compared to the last 
MRI.  There was disc protrusion at L5-S1 level which was bilateral and had worsened 
with increased encroachment on the right side.  Dr. Alexander referred Claimant to Dr. 
Floyd Ring for epidural steroid injections.  

9. The steroid injections caused no improvement in Claimant’s condition.  A second 
surgical evaluation with Dr. Brian Reiss produced the same opinion that Claimant was 
not a surgical candidate.  

10. Claimant testified at hearing that his  condition had worsened since being placed 
at MMI on April 22, 2008. Claimant testified that in approximately June, 2008 his condi-
tion worsened. Claimant described decreased function and increased intensity of back 
pain during activities including sleeping, laying down, walking, yard work, sitting and 
driving. Claimant testified that he could not walk as far. Claimant indicated his condition 
had progressively worsened and was worse at the time of hearing than when he was 
placed at MMI. Claimant requested to undergo a core stabilization program.



11. Dr. Alexander testified credibly at hearing that Claimant remained at MMI since 
April 22, 2008. Dr. Alexander noted that Claimant had the same permanent restrictions 
as when placed at MMI. Dr. Alexander testified that the repeat MRI, second surgical 
consultation and injections by Dr. Ring represented maintenance medical benefits. Dr. 
Alexander noted that even though Claimant has not worked since December 2007, per 
Claimant’s subjective complaints his  condition has worsened. Dr. Alexander credibly  
testified that Claimant suffered from a multifactorial diagnosis regarding his low back. 
Dr. Alexander testified credibly that Claimant’s condition was degenerative in nature and 
it was reasonable that over time, Claimant’s back condition has  become progressively 
deteriorate. Dr. Alexander credibly testified that Claimant’s progressive degenerative 
condition was not related to Claimant’s industrial accident. Dr. Alexander felt that Claim-
ant’s permanent restrictions as determined by the functional capacity evaluation was 
still appropriate. Dr. Alexander’s testimony is found credible and persuasive. 

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the ALJ draws the following conclusion of law:

1. Claimant shoulders the burden of proving entitlement to benefits by a preponder-
ance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is 
that which leaves the trier-of-fact, after considering all the evidence, to find that a fact is 
more probably true than not.  Page v Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

2. A Workers’ Compensation case is decided on its merits.  Section 8-43-201, su-
pra.  The facts in a Workers’ Compensation case must be interpreted neutrally, neither 
in favor or the rights of Claimant nor in favor of the rights  of respondents.  Section 8-43-
201, supra.  The judge’s factual findings concern only the evidence and inferences that 
are found to be dispositive of the issues involved that; that the judge has not addressed 
every piece of evidence and every inference that might lead to conflicting conclusions 
and has rejected evidence and inferences contrary to the above findings as unpersua-
sive.  Magnetic Engineering, Inc. v Industrial Claims Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice or interests.  See Prudential Insurance Co. v Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).  

4. At anytime within six (6) years  after the date of injury, the Director or an ALJ may, 
after notice to all parties, review and reopen any award on the ground of fraud, an over-
payment, an error, a mistake, or a change in condition. Section 8-43-303(1), C.R.S.  
Claimant bears the burden of proof to establish the change of medical condition is 
causally related to the industrial injury. Lymburn v. Symbios Logic, 952 P.2d 831(Colo. 
1987); Savio House v. Dennis, 665 P 2d. 141(Colo. App. 1983).  The authority to reopen 



a claim under C.R.S. 8-43-301(1), CRS 2008 is generally discretionary with the ALJ. 
Lochhead v. Graebel Movers, W.C. No. 4-624-521(19, 2008).

5. As found, Claimant credibly testified that his  condition changed in June 2008 af-
ter being placed at MMI. The evidence established that both Dr. Hattem, the DIME phy-
sician, and Dr. Alexander, the authorized treating physician, felt that claimant remained 
at MMI. A claim may not be reopened where the claimant’s condition worsened but the 
claimant remains at MMI. Richards v. ICAO, 996 P.2d 756(Colo. App. 2000). While re-
opening may be based on testimony of an injured worker without the necessity of medi-
cal evidence, in the present claim, Claimant’s testimony was found to be less credible 
and persuasive than the medical records, the DIME opinion by Dr. Hattem, and the tes-
timony of Dr. Alexander.  Palmer v. I.C.A.O., WC No. 3-942-052(May 21, 1991).  There-
fore, reopening is not supported by the evidence.

ORDER

Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:
 
 1. Claimant failed to establish by a preponderance of the evidence that his 
condition has worsened and changed since April 22, 2008. Claimant’s request for re-
opening based upon change of condition is denied and dismissed.  

All matters not determined herein are reserved for future determination.

DATED:  May 18, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-740-818

ISSUES

The sole issue for determination was whether Claimant is permanently and totally 
disabled.  The Claimant stipulated that should this claim of permanent total disability be 
established the offset to Social Security retirement benefits found at § 8-42-103 
(1)(c)(II)(A), C.R.S., will apply, as applicable.

FINDINGS OF FACT

1. Claimant is a credible witness and her testimony is  persuasive and consis-
tent with the medical records in the case.



2. This  is an admitted claim involving Claimant’s bi-lateral shoulder injuries.  
The date of injury is August 15, 2007.

3. Claimant’s date of birth is  December 14, 1932.  She was seventy-six years 
of age as of the date of hearing.  Claimant has a tenth grade education having left high 
school in 1950.  She does  not have a GED.  She credibly testified that she has no com-
puter skills.  

4. Claimant began working for Employer in 1984 and continued to work 
through October 2007, a period of approximately twenty-three years.  Her job title was 
that of baked goods stock clerk.  

5. Following her injury Claimant underwent an MRI of both her left and right 
shoulders.  The MRI of her right shoulder demonstrated a large retracted full thickness 
tear of the suprsapinatus tendon, moderate to advanced atrophy of the supraspinatus 
muscle with mild fatty atrophy of the infraspinatus and deltoid muscle and narrowing of 
the supraspinatus osseos outlet.  Exhibit F, BS 38 - 39.

6. The left shoulder MRI found that Claimant showed a large rim rent tear of 
the suprspinaus tendon with partial thickness surface tear of the infrspinatus tendon 
with intrasubstance delamination.  This  was accompanied by moderate narrowing of the 
coracoacromial outlet primarily due to a type III acromial morphology.  Exhibit F, BS 36 - 
37.

7. In September 2003, Claimant had suffered an earlier right shoulder injury 
that was treated by Dr. Zuehlsdorff.  She was evaluated by orthopedic surgeon Dr. Fail-
inger who opined that Claimant was not a surgical candidate for her right shoulder rota-
tor cuff supraspinatus tear then, since this problem was not markedly affecting her life.   
Exhibit 6.

8. Following the MRI’s Claimant underwent a course of conservative treat-
ment at Arbor Occupational Medicine for the remainder of 2007 and into 2008.

9.   On October 16, 2007, Dr. Alexander opined that Claimant had permanent 
restrictions in his hand written notes.  Exhibit B, BS 22.  In his typed notes he stated that 
Claimant “is restricted to no lifting, pushing or pulling with either arm and not to work 
overhead with either arm and not to reach away from the body with either arm.”  Id. 
(emphasis).

10. These 2007 permanent restrictions for Claimant’s right shoulder are simi-
lar to those placed on her in 2003, when Dr. Zuehlsdorff gave Claimant permanent re-
strictions on her right shoulder as follows: “Five pounds lift, push, pull or carry and limit 
overhead and forward reaching.”  Exhibit H, p. 43.

11. On February 8, 2008, Claimant underwent a Functional Capacities 
Evaluation (“FCE”) at the request of ATP Dr. Alexander.  



12. During the FCE Claimant underwent testing for her grip strength.  Accord-
ing to the testimony of Dr. Stirplin her grip strength was limited to approximately 4.33 
pounds.  Dr. Striplin Transcript (“STR”) p. 32, lines 1 – 4. This is dramatically less  than 
the gripping for females age seventy-five.  Exhibit C, BS 28.  

13. The FCE noted Claimant’s  reduced squatting capacity, and unsafe body 
mechanics.  A notation was made that following a lift Claimant became dizzy and was 
required to sit and rest. Id., BS 13.  

14. Further, the upper extremity postural tolerance test was attempted but dis-
continued after three job simulated tasks secondary to pain flaring, Id.   15. F o l-
lowing a 100 ft. carry the Claimant experienced a pain level of 9/10 in the right shoulder 
and 8/10 in the left shoulder. Id.  

15. The FCE summary provided as follows:

[Claimant] is presently lifting in the Sedentary work classification as demon-
strated by her occasional 12” to knuckle lift with 5 lbs., knuckle to shoulder lift with 5 
lbs., shoulder to overhead lift with 1 lb., 100 ft. bilateral carry with pivot using 5 lbs., and 
3o ft. hook lift and carry with 5lbs. using the right hand and left hand independently.  
Modifications to the floor to knuckle lift were required during testing secondary to body 
mechanic deficits  and reduced squatting capacity due to right hip pain.  The patient re-
ported reduced bilateral upper extremity strength and bilateral glenohumeral joint pain 
during testing.  During an upper extremity postural tolerance test, the patient demon-
strated restrictions with repetitive  forward, overhead, and low reaching to stimulate re-
moving and replacing trays  on a bakery rack with a 2 lb. tray utilized.  She c/o bilateral 
glenohumeral joint pain while carrying a 2 lb tray 100 ft. repetitively.  Testing was termi-
nated by the evaluator prematurely secondary to subjective c/o bilateral glenohumeral 
joint pain (right-9/10, left-8/10).  A cryotherapy treatment to each shoulder was provided 
for 15 minutes. Id.

16. There is  no reference in the FCE of Claimant’s demonstrated ability of 
Claimant to lift, push or carry fifteen pounds, as a matter of fact.  Id.   BS 14.

17. Although sitting and standing were not specifically tested, the FCE stated 
that:

There were no restrictions with forty-seven minutes of continuous sitting during 
the intake history, and with intermittent stationary standing during the three hours and 
thirty minutes during the FCE performed on February 7, 2008. Exhibit 4, BS 14.

18. Claimant was placed at Maximum Medical Improvement (“MMI”) on Feb-
ruary 19, 2008.  

19. After being placed at MMI Claimant was given restrictions by ATP Dr. Al-
exander as follows:



The patient is placed on permanent restrictions of maximum lifting, carrying and 
pushing of fifteen pounds and maximum repetitive lifting of two pounds.  She may occa-
sionally lift up to five pounds, carry up to five pounds, push and pull up to five pounds 
and repetitively lift up to one pound.  In addition, the patient should have a maximum 
lifting above the shoulder and two pounds occasionally above shoulder height.  The pa-
tient basically qualifies for sedentary work capacity.  Exhibit 2, p. 2.

20. Dr. Zierk, Respondent’s  vocational expert, defined the terms “sedentary 
work”, “light work” and “occasionally” consistently with Social Security Rule (“SSR”) 83 – 
10.   Dr. Zierk Transcript (“ZTR”) p. 50, line 4 to p. 51, line 12. Exhibit 1.  “Occasionally” 
is  defined there as “occurring from very little to one-third of the time.” Id. SSR 83 – 10, 
p. 4.

21. As testified by Dr. Striplin, Dr. Alexander’s report does  not explain how he 
determined that Claimant could lift fifteen pounds given that the FCE had shown Claim-
ant’s lifting capacity as no greater than five pounds, and that he had limited Claimant to 
occasionally lifting five pounds.  STR, p. 38, lines 7 – 16.  Dr. Striplin also could not ex-
plain how ATP Dr. Alexander’s permanent restrictions had changed from October 16, 
2007, although Claimant’s  bilateral shoulder range of motion had decreased.  STR p. 37 
lines 8 - 20.  Finally, Dr. Striplin could not explain how Claimant’s right shoulder restric-
tions were greater than those given by Dr. Zuehlsdorff in 2003 and which Dr. Alexander 
had previously adopted.  Id. p. 38, lines 7 – 16.

22. Claimant was terminated by Employer in February 2008, when Employer 
informed Claimant that it could not accommodate her restrictions.  

23. Claimant credibly testified, and it is  found, that as a result of her bilateral 
shoulder pain she experiences significant functional limitations.  She can no longer mow 
her lawn or rake leaves; and her household activities are limited.  Hearing Transcript 
(“HT”) p. 12, line 18, to p. 13, line 2.

24. Claimant must have help in all phases of grocery shopping.  Specifically, 
groceries must be loaded for her at both the store and into her house.  She cannot lift a 
gallon of milk, which weighs less than ten pounds.  She has discomfort driving because 
her hands hurt and because her shoulders and upper extremities are painful while driv-
ing.  Id., p. 13, line 21 to p. 14, lines 23.  She has limited grip strength and is unable to 
open a soda bottle or a bottle of Nyquil.

25. Claimant credibly testified, and it is found, that as a result of intractable 
pain levels she does not leave the house one to two days a week.  She cannot tell when 
her pain will reach those levels. Id., p. 12, line 8 to p. 13, line 4.  When the pain does 
reach those levels she is incapable of dealing with outside activities.

26. John Macurak was retained by Claimant to render an opinion concerning 
Claimant’s employability.  He concluded that Claimant suffers upper extremity pain 
which affects her ability to use her upper extremity, can only drive short distances, and 



displays an occasional level of standing and walking tolerance of up to forty seven min-
utes.  

27. Mr. Macurak also evaluated the current labor market in the Denver metro-
politan area considering Claimant’s education, physical limitations and work experience 
to determine the availability of work in this market.  He concluded that with Claimant’s 
physical limitations she would not be able to engage in even “sedentary” employment 
opportunity in the Denver metro job market.  Based on his  research it was Macurak’s 
opinion that Claimant was unemployable as a result of her August 15, 2007, injury and 
unable to earn any wages as a result of that injury.  Exhibit 7, p. 40.  This opinion is 
credible and persuasive.

28. Dr. Zierk, Respondent’s vocational expert, disagreed.  In his  report Dr. 
Zierk listed numerous job contacts.  Dr. Zierk asserted that Claimant could perform the 
job of a part-time cashier.

29. All of the jobs Dr. Zierk listed at BS 68 – 99 had a preference for high 
school graduates, or at least individuals  with a GED. Id. Exhibit I, BS 68- 69; HT p. 56, 
lines 12 - 16.  This preference alone is likely to exclude Claimant as a work candidate.

30. Dr. Zierk opined that Claimant was employable despite the economy.  He 
agreed that the vast majorities of the jobs that he identified required lifting beyond the 
lifting restrictions given by ATP Dr. Alexander.   

31. Dr. Zierk assumed that Claimant could perform a sedentary to light job 
with lifting restrictions in the area of approximately fifteen pounds.  ZTR p. 34, line 18 to 
p. 35, line 16.  Without commenting on frequency, Dr. Zierk relied on the fact that he be-
lieved Claimant would be able to lift up to fifteen pounds (ZTR, p. 35 line 9), while ac-
knowledging that the FCE failed to demonstrate a lifting capacity of greater than five 
pounds. Id. p. 47, line 24 to p. 49, line 22.  Dr. Alexander agreed that Claimant could 
only “occasionally” lift up to five pounds, carry up to five pounds and pull up to five 
pounds, and repetitively lift up to one pound.” Exhibit 2, p. 2.

32. Dr. Zierk admitted in his deposition that he did not tell potential employers 
that Claimant would be limited to repetitively lifting up to one pound and would have a 
maximum lifting above the shoulder of two pounds.  ZTR, p. 51, line 24 to p. 52, line 10.  

33. Although there is some conflict, Dr. Alexander’s restrictions, and the FCE, 
demonstrate that Claimant’s restrictions are in a less  than sedentary (10 lbs).  Her re-
strictions are appropriately at the five-pound level, except above the shoulder when lift-
ing is limited to two pounds and with repetitive work limited to one pound lifting.

34. It is clear that Dr. Alexander incorporated the FCE into his  final restrictions 
by limiting Claimant to only “occasional” lifting and carrying to five pounds.  He appar-
ently permitted some lifting of fifteen pounds because he perceived Claimant was capa-
ble of performing this  based on what was allegedly done in “physical therapy”.  Exhibit 
L.  How frequently lifting at the level could safely be performed by Claimant is not de-



tailed by Dr. Alexander, although he limited lifting to five pounds “occasionally”, i.e. “very 
little to one third of the times.”  SSR 83 – 10, p.4.

35. There were no physical therapy records introduced by either party show-
ing that Claimant had a demonstrated ability to lift fifteen pounds.  Additionally, there 
were no records to explain the basis of why the five pound lifting restriction given by Dr. 
Zuehlsdorff following Claimant’s  2003 right shoulder injury were lifted to exceed five 
pounds.  

36. Dr. Zierk agreed that Claimant had informed him that she was cautious 
with lifting activities and is concerned about aggravating her bilateral extremity symp-
toms with any type of moderate, awkward or repetitive sustained lifting; and that  “[s]he 
estimated her safe maximum lifting tolerance at approximately five pounds on a non-
repetitive basis”.  Exhibit I, BS 51.  

37. Claimant’s perceived restrictions credibly demonstrate her residual func-
tional capacity as a matter of fact and are consistent with the FCE.

38. Claimant also informed Dr. Zierk that right or left shoulder activity induced 
pain at 6 on a 10 level of intensity Id.; and that bilateral upper extremity pain from activ-
ity contributes to a “progressive sense of tiredness.” Id.   

39. The opinion of John Macurak that Claimant is incapable of earning any 
wages is found credible and persuasive.   The opinion of Dr. Zierk is rejected as not 
convincing.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado” (“ACT”) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  Section 8-
40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of prov-
ing entitlement to benefits  by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is  that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

2. The facts in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S.  A Workers’ Compensation case is  decided on its merits.  Section 8-43-
201, C.R.S.

3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).



4. Permanent total disability occurs when a Claimant is  unable to earn any 
wages in the same or other employment.  Section 8-40-101(16.5)(a), C.R.S; Frederick v. 
Boise-Cascade Colorado, W.C. # 4-705-392 (ICAO 3/2/09).

5. Claimant is required to prove permanent total disability by a preponder-
ance of evidence.  See Younger v. City and County of Denver, 810 P.2d 647 (Colo. 
1991). 

6. In determining whether the Claimant is capable of earning wages this 
Court may consider a myriad of human factors.  See Christie v. Coors Transportation 
Co., 933 P.2d 1330 (Colo. 1997).  These factors  include the Claimant’s  physical condi-
tion, mental ability, age, employment history, education, and the “availability of work” 
Claimant can perform.  Weld County School District RE-12 v. Bymer, 955 P.2d 550 
(Colo. 1998).  They also include non-industrial medical conditions which impair the 
Claimant’s ability to earn wages, since they are part of human factors.  The only limita-
tion in considering these factors is  that the effects of the industrial injury must be a 
causative factor to the permanent total disability.  Seifried v. Industrial Commission, 736 
P.2d 1262 (Colo. App. 1986).

7. Section 8-40-201(16.5)(a), C.R.S., defines permanent total disability as a 
Claimant’s inability “to earn any wages in the same or other employment.”   The overall 
objective of this standard is to determine whether, in view of all of factors, employment 
is  “reasonably available to the claimant under his or her particular circumstances.”  Weld 
County School District RE-12 v. Bymer, 955 P.2d at 558 (Colo. 1998).

8. There is a dispute concerning Claimant’s  residual functional capacity 
which this Court resolves in favor of Claimant.  The FCE Claimant underwent on Febru-
ary 8, 2008, shows Claimant’s ability to lift effectively limited to five pounds, repetitive 
lifting of one pound and shoulder to overhead lifting of two pounds.  Although Dr. Alex-
ander opined that Claimant may be able to lift up to “fifteen pounds” he does not opine 
at what frequency this can be performed.  However, since Dr. Alexander limits Claimant 
to only “occasionally” lifting five pounds, it is clear that he relied on the Claimant’s FCE, 
as well as the five pound right shoulder restrictions  given to Claimant in 2003 by Dr. 
Zuehlsdorff.  Further, Dr. Striplin acknowledged that Claimant’s overall bilateral shoulder 
functioning has continued to deteriorate following her 2007 injury.  Additionally, Claimant 
credibly testified that approximately 1 - 2 days per week her physical condition is such 
that she cannot leave her house. This would result in her missing work at the rate of be-
tween 52 and 104 days per year.  

 9.  This seventy six year old Claimant, who has evidenced a good work ethic 
in the past, is incapable of earning any wages given her physical condition, mental abil-
ity, work history, education, age and the availability of work.  Claimant has proven by a 
preponderance of the evidence that she is permanently and totally disabled. 

ORDER

 It is therefore ordered that:



1. Claimant is permanently and totally disabled under the statutory definition 
found at § 8-40-101 (16.5), C.R.S.

2. Claimant shall be paid PTD benefits at the rate of $233.80 per week sub-
ject to a Social Security retirement benefits offset permitted by § 8-42-103 (1)(c)(ll)(A), 
C.R.S.

3. Respondent shall pay to Claimant interest at the rate of 8% per annum on 
all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future determination.

DATED:  May 14, 2009

Barbara S. Henk
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-743-263

ISSUES

 Whether the opinion of the DIME physician on the issue of MMI has been over-
come by clear and convincing evidence.

 Whether the Claimant should be granted a change of physicians to Dr. Jeffrey 
Kleiner, M.D.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted injury on November 23, 2007 while em-
ployed by Employer in the men’s  clothing department.  On the date of injury, Claimant 
was lifting clothes off the floor and suffered an onset of left-sided back pain.

 2. Claimant was referred by Employer to Concentra Medical Center for 
treatment where on November 26, 2007 she was examined by Dr. Felix Meza, M.D.  Dr. 
Meza performed a physical examination that he noted was limited secondary to Claim-
ant’s reported pain and discomfort.  Dr. Meza diagnosed low back pain, prescribed 
medications and referred Claimant for physical therapy.

 3. Dr. Meza saw Claimant in follow-up on December 12, 2007 and he noted 
that Claimant had been referred to Dr. Fall.  Dr. Meza’s treatment plan was to await fur-
ther recommendations from Dr. Fall. 



 4. Claimant was initially evaluated by Dr. Allison Fall, M.D. on December 4, 
2007 at the request of Dr. Meza. Dr. Fall is a specialist in physical medicine and rehabili-
tation.  Dr. Fall took a history from Claimant regarding the injury and also noted that 
Claimant gave a history of frequent back pain prior to the injury.  Dr. Fall’s assessment 
was “Complaints of low back and left leg pain with subjective complaints greater than 
objective findings and out of proportion to the mechanism of injury.”  Dr. Fall ordered 
additional diagnostic tests and reviewed the MRI that had already been done.

 5. Claimant was examined by Dr. Fall on January 7, 2008.  Dr. Fall stated 
that she did not have an explanation for Claimant’s severe complaints although signifi-
cant degenerative changes and spondylolisthesis were noted.  Dr. Fall recommended 
referral to a spine specialist to address causality and treatment recommendations.

 6. On referral from Dr. Fall, Claimant was evaluated by Dr. Brian Reiss, M.D. 
on January 16, 2008.  Dr. Reiss’ impression was mechanical low back pain.  Dr. Reiss 
recommended some pool therapy and facet joint injections.  Dr. Reiss did not feel 
Claimant had a surgical problem unless she did extremely poor over the next few 
months.

 7. Dr. Meza saw Claimant for follow-up on February 6, 2008 and noted mini-
mal improvement from previous visits.  Claimant reported not improvement with physical 
therapy to Dr. Meza.  Dr. Meza stated that Claimant was most likely a candidate for 
chronic pain management and transferred her care to Dr. Darrel Quick for pain man-
agement.

 8. Dr. Fall saw Claimant for follow-up on February 25, 2008.  At this visit, Dr. 
Fall offered Claimant a pain psychology evaluation.

 9. Dr. Quick evaluated Claimant on March 19, 2008 at the request of Dr. 
Meza.  Dr. Quick noted a lot of grimacing and nonphysiologic behavior on examination.  
Dr. Quick’s diagnosis was: “ Overexertional injury event 11/23/07 resulting in low back 
pain with subjective greater than objective findings.”  Dr. Quick further noted that Claim-
ant had failed to respond to conservative treatment and had not been found to be a sur-
gical candidate.  Dr. Quick’s treatment plan included counseling and education about 
the likely chronic nature of Claimant’s low back pain.

 10. Dr. Fall evaluated Claimant on March 31, 2008 and placed her at MMI with 
5% whole person impairment.  Dr. Fall stated in her report that treatment had been rea-
sonable and she had no further treatment recommendations.  Based upon her testi-
mony at hearing, it is found that Dr. Fall placed Claimant at MMI because she felt there 
had been an extensive workup with diagnostic testing, therapy, evaluation by a spine 
surgeon and that there was nothing further to do medically to improve Claimant’s  condi-
tion.

 11. Dr. Quick evaluated Claimant on April 16, 2008.  Dr. Quick noted that 
Claimant again demonstrated an antalgic gait, significant grimacing and non-physiologic 



pain behavior.  Dr. Quick had reviewed Dr. Fall’s  March 31, 2008 report and agreed with 
Dr. Fall that Claimant had attained MMI on March 31, 2008.

 12. Respondents filed a Final Admission of Liability April 29, 2008 placing 
Claimant at MMI and admitting for 5% whole person impairment based upon the report 
of Dr. Fall dated March 31, 2008.

 13. Dr. Douglas Scott, M. D., a specialist in occupational medicine, performed 
a DIME of Claimant on December 19, 2008 and issued a report of that same date.  Dr. 
Scott reviewed the MRI scans  and felt they were significant for disc herniations at L2-3 
and L4-5.  Dr. Scott stated his opinion that Claimant had features  on examination and 
by MRI scan suggesting possible discopathy that had not been fully evaluated or 
treated.  Dr. Scott found Claimant not to be at MMI and recommended EMG/nerve con-
duction study and possible selective nerve root injections.

 14. Claimant returned to Dr. Fall on January 27, 2009 for the electro-
diagnostic studies as recommended by Dr. Scott.  These electro-diagnostic studies 
were normal without evidence of peripheral neuropathy, radiculopathy or other abnor-
mality.  Dr. Fall stated the electro-diagnostic studies reveal no evidence of radiculopathy.  
In Dr. Fall’s opinion Claimant was appropriately placed at MMI and remained at MMI.

 15. Dr. Scott testified by deposition taken on March 2, 2009.  Upon question-
ing by Respondents’ counsel, Dr. Scott stated that if he had had the EMG nerve conduc-
tion results done by Dr. Fall he would likely have found Claimant at MMI and now would 
agree with Dr. Fall that Claimant reached MMI on March 31, 2008.

 16. At deposition upon questioning by Claimant’s counsel, Dr. Scott agreed 
that it would be helpful to have a psychological evaluation to determine if there were 
other factors that might be interfering with Claimant’s  full recovery and the maintenance 
of her pain complaints.  Dr. Scott’s ultimate opinion was that a psychological evaluation 
was needed to determine if any pre-existing psychological condition had been aggra-
vated or exacerbated by the work injury or was affecting Claimant’s  presentation on ex-
amination and that such an evaluation was necessary before proceeding with making a 
final determination of MMI.  The ALJ finds  that Dr. Scott’s ultimate opinion is that the 
Claimant is not at MMI.

 17. Dr. Reiss evaluated Claimant for a second time on October 14, 2008.  Dr. 
Reiss suggested some psychological or psychiatric evaluation may prove useful to help 
Claimant deal with the situation and calm down the extraneous factors of non-
physiologic findings on examination.

 18. In reviewing Dr. Scott’ opinion on the need for psychological evaluation as 
expressed in his testimony, Dr. Fall testified that she did not feel a mental status or psy-
chological examination was necessary prior to MMI because Claimant had not made 
any complaints of depression or other psychological symptoms during the course of 
treatment.  Dr. Fall agreed that as of July 28, 2008 when she re-evaluated Claimant, 
Claimant continued to present with non-organic and non-physiologic findings on exami-



nation.  In a report of March 24, 2009, Dr. Fall stated that during her treatment of Claim-
ant she did not find an indication for a psychological evaluation.  This opinion conflicts 
with Dr. Fall’s report of February 25, 2008 at which time she offered Claimant a pain 
psychology evaluation.

 19. In her testimony at hearing, Dr. Fall agreed that Claimant fits the descrip-
tion for ‘delayed recovery’ as found in the Medical Treatment Guidelines for Low Back 
Pain, W.C.R.P. 17, and that the Treatment Guides recommend that the physician should 
strongly consider a psychological evaluation under this circumstance.

 20. The ALJ finds that the ultimate opinion of the DIME physician, Dr. Scott, is 
that the Claimant continues not to be at MMI.  The ALJ further finds that Respondents 
bore the burden of overcoming this  opinion by clear and convincing evidence and that 
Respondents failed to sustained the required burden of proof to overcome the DIME 
physician’s ultimate opinion on the determination of MMI.

 21. Claimant was evaluated by Dr. Jeffrey Kleiner, M.D. on March 11, 2009.  
Dr. Kleiner felt Claimant presented with a left sided sacroiliac dysfunction and recom-
mended an injection into the sacroiliac joint.

 22. Claimant wants  to have further treatment by Dr. Kleiner.  Claimant does 
not want to return to Dr. Fall because she feels  Dr. Fall does not ‘trust’ her or believe 
she has  pain.  The ALJ finds that Claimant has not established a sufficient reason for a 
change of physician from the ATP’s, Dr. Fall, Dr. Quick, Dr. Reiss or Dr. Meza to Dr. 
Kleiner.

CONCLUSIONS OF LAW

23. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving en-
titlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be in-
terpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers  compensation claim shall be decided on its merits. Sec-
tion 8-43-201 (2008) C.R.S.

24. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has rejected evi-
dence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).



 25. The DIME physicians’ opinion consists not only of his written report but 
also any subsequent opinion given including the physicians’ testimony at hearing.  An-
drade v. Indus. Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005); Lambert & Sons, 
Inc. v. Indus. Claim Appeals Office, 984 P.2d 656 (Colo. App. 1998).  Where a DIME 
physician offers  ambiguous or conflicting opinions concerning MMI the ALJ is to resolve 
the ambiguity and determine the DIME physicians’ true opinion as a matter of fact.  
Magnetic Engineering Inc., supra.  In so doing, the ALJ is to consider all of the DIME 
physicians’ written and oral testimony.  Dazzio v. Rice & Rice, Inc., W.C. No. 4-660-140 
(June 30, 2008).  Once the ALJ determines the DIME physician’s opinion, the party 
seeking to overcome that opinion bears the burden of proof by clear and convincing 
evidence.  Dazzio v. Rice & Rice, Inc., supra; Clark v. Hudick Excavating, Inc., W. C. No. 
4-524-162 (November 5, 2004).  The burden of proof may shift in a situation where the 
deposition testimony of the DIME physician is considered as part of the DIME physi-
cian’s overall “finding”.  Stephens v. North & Air Package Express Services, W. C. No. 4-
492-570 (February 16, 2005).

 26.  Dr. Scott’s deposition testimony is  properly considered as part of his 
overall finding regarding the issue of MMI and the testimony of Dr. Scott at deposition 
was admitted into evidence at hearing.  In his written report, Dr. Scott opined that 
Claimant was not at MMI.  Respondents then sought to overcome that opinion.  At 
deposition, after review of the EMG nerve conduction test results, Dr. Scott agreed 
Claimant was at MMI as determined by Dr. Fall.  The burden then shifted to Claimant to 
overcome that opinion.  Upon further questioning by Claimant’s counsel, Dr. Scott revis-
ited his MMI opinion and stated that a psychological evaluation was necessary prior to 
making a final determination on MMI. As found, Dr. Scott’s true opinion is that Claimant 
is  not at MMI.  Therefore, the burden shifted back to Respondents to overcome that 
opinion by clear and convincing evidence.

27. Sections 8-42-107(8)(b)(III) and (c), C.R.S. provide that the finding of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is  highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME physi-
cian is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo.App. 
1995).  A fact or proposition has been proved by clear and convincing evidence if, con-
sidering all the evidence, the trier-of-fact finds it to be highly probable and free from se-
rious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere dif-
ference of opinion between physicians fails to constitute error.  See, Gonzales v. Brown-
ing Ferris Indus. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

28. As found, Respondents have failed to overcome the DIME finding of Dr. 
Scott that Claimant is  not at MMI.  Respondents rely primarily upon the testimony of Dr. 
Fall.  Dr. Fall’s testimony fails to establish that Dr. Scott is  in error in his  opinion that 
Claimant should have a psychological evaluation prior to determination of MMI.  Dr. Fall 
herself offered Claimant a pain psychology evaluation at one point in her treatment of 
Claimant.  Thus, Dr. Fall’s later statement in response to Dr. Scott’s opinion at deposi-



tion that she saw no reason during the course of her treatment for a psychological 
evaluation is not persuasive because Dr. Fall has contradicted her own opinions.  Dr. 
Fall also admitted that Claimant is appropriately considered a ‘delayed recovery’ under 
the Division’s Medical Treatment Guidelines  that strongly suggest a psychological 
evaluation in such instances.  Taken as a whole, Dr. Fall’s opinions fail to establish that 
Dr. Scott was in error in finding that Claimant is not at MMI. In addition, the opinion of 
Dr. Reiss found in the October 14, 2008 report supports the finding of Dr. Scott that a 
psychological evaluation should be done prior to making a final determination of MMI.  

29. Pursuant to C.R.S. § 8-43-404(5)(a) permits  the employer or insurer to se-
lect the treating physician in the first instance.  Once the respondents  exercised their 
right to select the treating physician, the claimant may not change physicians without 
permission from the insurer or “upon the proper showing to the division.”  Gianetto Oil 
Co. v. Industrial Claim Appeals Office, 996 P.2d 570 (Colo. App. 1996).  The ALJ pos-
sesses broad discretionary authority to grant a change of physician depending on the 
particular circumstances of the claim.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 
228 (Colo. App. 1999); Szocinski v. Powderhorn Coal Co., W.C. No. 3-109-400 (De-
cember 14, 1998); and Merrill v. Mulberry Inn, Inc., W.C. No. 3-949-781 (November 16, 
1995).  The ALJ is not required to approve a change in physician because of a claim-
ant’s personal reason, including mere dissatisfaction.  Greager v. Industrial Comm. Of 
the State, 701 P.2d 168 (Colo. App. 1985).  The ALJ’s decision to grant a change of 
physician should consider the need to insure that the Claimant was provided with rea-
sonable and necessary medical treatment as required by C.R.S. § 8-42-101(1), while 
protecting Respondent’s interest in being apprised of medical treatment for which it will 
be held liable.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999).

 30. As found, Claimant has  not proven a sufficient basis for a change of phy-
sician to Dr. Kleiner.  While Claimant is dissatisfied with Dr. Fall that does not exclude 
that Claimant could receive further treatment from Dr. Quick who suggested treatment 
for chronic pain management, or Dr. Reiss who suggested a similar treatment of psy-
chological evaluation in line with the finding of the DIME physician, Dr. Scott.  Claimant 
did not establish a sufficient basis  for why she would specifically want treatment from Dr. 
Kleiner, other than her expressed dissatisfaction with Dr. Fall.  The ALJ finds and con-
cludes that Claimant has not made a proper showing for a change of physician to Dr. 
Kleiner.

ORDER

 It is therefore ordered that:

 1. Respondents have failed to overcome the opinion of the DIME physician 
that Claimant is  not at MMI.  Claimant has not reached MMI.  In this regard, no specific 
request for benefits, such at temporary total or partial benefits, was requested and none 
are ordered.



 2. Claimant’s request for a change of physicians to Dr. Jeffrey Kleiner, M. D. 
is denied.

All matters not determined herein are reserved for future determination.

DATED:  May 27, 2009

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-744-278

ISSUES

 The following issues were raised for consideration at hearing:

1. Petition to Reopen based on fraud or mistake; and 
2. Whether Respondents overcame the opinion of the Division Independent Medical 
Examiner (DIME) by clear and convincing evidence.

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

1. This case pertains to Respondents’ Petition to Reopen based on based on fraud 
or mistake and whether Respondents overcame the opinion of the Division independent 
medical examiner by clear and convincing evidence.

2. Prior to the injury which is the subject of this Petition to Reopen, Claimant suf-
fered a work related injury February 3, 2000 when she was placed at maximum medical 
improvement (MMI) and received an impairment rating of 7% whole person for her lum-
bar spine (In 2000, Claimant received an overall rating of 9% whole person for the lum-
bar spine combined with a 2% whole person impairment for a left knee injury.)  

3. Respondents Petitioned to Reopen the claim for a May 4, 2007 work injury to the 
lumbar spine arguing that Claimant was overpaid permanent partial disability benefits 
(PPD) for the lumbar spine injury of May 4, 2007.  Respondents contend that it fraudu-
lently or mistakenly awarded Claimant PPD based on a 7% whole impairment rating 
given for the May 4, 2007 work injury.  Respondents assert that Claimant mislead her 



providers with regard to the 2000 work injury for which she also received a 7% whole 
person impairment rating for the lumbar spine injury.   

4. Claimant sustained a compensable injury to her lumbar spine on May 4, 2007.  
Claimant was moving what she believed to be empty boxes.  After moving several 
empty boxes, Claimant lifted a box, which was not empty.  Claimant reported that as a 
result of attempting to lift the box that was not empty, Claimant injured her low back  

5. The medical records from the first visit made to Respondents’ authorized treating 
physician, Dr. Robert Watson, M.D., reported on May 11, 2007 under the heading of 
“PAST MEDICAL HISTORY” that Claimant had a “Remote back injury.”  In the same re-
port, under the heading of “PRIOR WORK RELATED INJURIES”, the report reflects that 
Claimant has a “knee contusion remotely.” 

6. On June 27, 2007, Claimant underwent a MRI at Dr. Watson’s request.  In the 
section of the MRI report designated as the radiologist’s “OPINION”, the report reflects 
“Prior Examination is available for comparison from May 2000.” The radiologist contin-
ues in the “OPINION” section of the June 27, 2007 report stating that there is a mild disk 
protrusion, no central canal or foraminal stenosis, and no compression of the neural 
elements.

7. On July 16, 2007, Claimant appeared for evaluation and treatment by Dr. Keith 
Graves, D.C. The doctor prepared a report dated July 16, 2007 in which he reports, 
[T]he patient has had a lumbar spinal MRI, which revealed normal degenerative 
changes throughout her lumbar spine that coincides with a woman of her age.  This MRI 
was done in comparison with a previous lumbar spinal MRI in May 2000.”  In this report, 
Dr. Graves further states in the section of the report devoted to “Past Medical History”, 
as follows: “The patient states that she had a previous lumbar spinal MRI for an insidi-
ous onset of lumbar spinal pain.  The patient denies having any trauma associated with 
her previous lumbar spinal pain.  The patient states that rest, physical therapy, and pre-
scriptive medications helped control her symptomatology and her lumbar spinal com-
plaints have been relatively stable since that time.”  

8. Claimant was referred to Dr. Gretchen Brunworth, M.D. by Dr. Watson for evalua-
tion of back and leg problems on September 27, 2007.  In Dr. Brunsworth’s report in the 
section designated as, “HISTORY OF PRESENT ILLNESS”, the doctor wrote that 
Claimant had been referred for a MRI in 2007.  The doctor states, “The radiologist com-
pared the MRI to an MRI she had in 2000 and did not feel that there were any signifi-
cant changes.  In the section of Dr. Brunworth’s report designated a “PAST MEDICAL 
HISTORY”, she wrote, “Past medical history is significant for a low back injury years 
ago.  She is not exactly sure why she had the MRI in 2000 but reports that she does not 
remember having major problems with the back.   She was pain-free regarding the back 
in May 2007, just prior to her injury.  In the “ASSESSMENT” section of Dr. Brunworth’s 
report, she states, ”Ms. Krauth is a 60-year old woman who is seen today for evaluation 
of back and leg complaints.  She apparently had an episode of back pain years ago and 
had an MRI, which was essentially unchanged from her current MRI.”



9. Claimant was placed at maximum medical improvement on April 3, 2008.  She 
underwent a Division independent medical evaluation (DIME) on August 30, 2008 with 
Dr. Annu Ramaswamy for the 2007 work injury. Claimant delivered to the doctor a June 
26, 2007 MRI at the August 30, 2008 DIME.  In the DIME report, Dr. Ramaswamy indi-
cates in “PAST MEDICAL HISTORY” that Claimant reported that she had a history of 
low back pain.  She reported to the doctor that she did not remember the circumstances  
but she remembered undergoing testing for low back pain discomfort in 2000.

10. In the August 2008 DIME report, under “RECORD REVIEW”, Dr. Ramaswamy 
reports that Claimant states that she has not injured her low back in the last ten years 
before the 2007 work injury.  Furthermore, Dr. Ramaswamy reports that the 2007 MRI 
shows facet degeneration and a small disc protrusion at T11 and T12.  He notes that the 
2007 MRI also shows evidence of disc degeneration, but no evidence of disc herniation.  
Bilateral osteophytes at L5-S1 and bilateral facet hypertrophy at L4-L5 were also noted 
in the 2007 MRI.  Following the doctor’s description of the 2007 MRI, he notes that, 
“Apparently a previous MRI had been performed in May of 2000, and there were no sig-
nificant changes noted in comparison with that study.”

11. Dr. Ramaswamy was not provided with the 2000 MRI.  However, the 2000 work 
injury occurred while this Employer employed Claimant.  Payment of the PPD was mad 
by this Employer.

12. On February 3, 2000, Claimant had the prior work-related low back injury.   A Fi-
nal Admission was filed in that claim on March 12, 2001.  PPD based on a 9% whole 
person impairment rating was paid to Claimant.  As previously stated, 7% of the 2000 
impairment rating was based on injury to Claimant’s lumbar spine. Claimant received 
$310.14 per week for 74 weeks until she received a total of $22,950.80 for PPD bene-
fits.  

13. Claimant testified she recalled previously injuring her low back at work but did not 
recall receiving a permanent impairment rating or PPD benefits.  She did recall receiv-
ing some money following the 2000 work injury but did not recall receiving PPD benefits 
of $310.14 per week for 74 weeks totaling $22,950.80.  She does not deny that she re-
ceived these benefits.  

14. Claimant testified credibly at hearing that she recalled receiving approximately 
$300.00 per week for a period of time for the work injury of 2000.  She testified that she 
was not clear that the payment was part of a PPD award.

15. In 2000, the impairment rating report prepared by Dr. Annyce Mayer, M.D. pro-
vided the following narrative with regard to Claimant’s lumbar spine rating:

3R, straight leg raise on the right maximum 55 degrees, straight leg raise 
on the left maximum 56 degrees.  The sum of her sacral flexion and ex-
tension 28 degrees and 10 degrees was 38 degrees.  The difference be-



tween that and her tightest maximum straight leg raise was 17 degrees 
greater than the 10 degrees maximum in the AMA guides therefore her 
lumbar flexion measurements are considered invalid.  Lumbar extension 
maximum 19 degrees.  This gives her a 2% impairment rating of the whole 
person, right lateral flexion was normal at 24 degrees, left lateral flexion 
maximum 17 degrees giving her a 1% impairment.   Therefore for range of 
motion she has a total of 3% impairment of the whole person.  This com-
bines with the specific disorders Table 53 2B for a total of 7% whole per-
son impairment due to her back 

16. In 2007,  Dr. Annu Ramaswamy, MD said the following in regard to rating Claim-
ant’s lumbar spine injury.  

At this point I believe that [Claimant’s] permanency stems from her lower 
back strain.  She has persistent low back pain and meets  the criteria for 
permanency per Table 53.  I also believe that she is deserving of perma-
nency in terms of her low back condition, given that she has limited herself 
quite a bit in terms of her normal activities due to her pain level.  Although 
she has evidence of a right lateral femoral cutaneous neuropathy, I do not 
believe that this is disabling or that it is  significantly interfering with her 
overall function.  It is more her lower back that is leading to her limitations 
at this  time.  There was no evidence of hip pathology or any other pathol-
ogy that would correlate with permanency at this time.  

Per Table 53 at page 80 of the AMA Guides to the Evaluation of Perma-
nent Impairment, Third Edition (Revised), the patient’s condition fits best 
under II-B secondary to her lumbar strain, and therefore she receives a 
5% whole person impairment rating based on diagnosis.

Per Table 60 on page 98 of the Guides, 64 degrees of true lumbar flexion 
with 48 degrees of sacral flexion correlates with a 0 degrees  (sic) whole 
person rating.  Per the same table, 20 degrees of lumbar extension corre-
lates with a 2%  whole person rating.

Per Table 61 on page 98 of the Guides, 23 degrees of right lateral flexion 
correlates with a 0% whole person rating.  Per the same table 24 degrees 
of left lateral flexion correlates with a 0% whole person rating.

Summing up the ratings based on range-of-motion loss in the lumbar 
spine leads to a 2% whole person rating.  

The final rating, therefore, is the combination of the 5% rating per Table 53 
and the 2% rating based on the range-of-motion loss in the lumbar spine, 
and this leads to a 7% whole person rating.  



17. In Figure 83 of the 2000 and 2007 rating report in which lumbar range of 
motion was measured, the measurements were not drastically different.  Dr. Ramas-
wamy was not provided the 2000 MRI or the 2000 impairment rating report.

18. In 2007, after paying the admitted PPD benefits, Respondents discovered that 
Claimant had a prior workers’ compensation injury in February 2000 for which she re-
ceived PPD benefits based upon a 7% whole person impairment rating for her lumbar 
spine.  On December 5, 2008, Respondents filed a Petition to Reopen seeking to re-
open on the basis of mistake or fraud.

19. Claimant contends that Respondents failed to sustain their burden of proof to es-
tablish that the Petition to Reopen based on fraud should be granted.  The ALJ agrees.  
The ALJ finds that there was insufficient evidence from which to conclude that Claimant 
acted fraudulently.  The evidence established that Claimant mentioned her 2000 work 
injury a number of times during the course of her treatment for the 2007 injury.  The evi-
dence established that a number of her treaters were aware of the existence of a 2000 
MRI of the lumbar spine which was available for comparison and which treaters had 
compared.   Finally, the evidence established that the 2000 and 2007 work injuries oc-
curred while this Employer employed Claimant and that information concerning the 
2000 work injury would have been available to the Respondents.  

20. It is found based on the evidence presented at hearing that the award of PPD by 
Respondents without the DIME’s consideration of the 2000 lumbar spine impairment 
rating was a mistake and therefore the Petition to Reopen is granted based on mistake.  
Gregorich v. Industrial Commission,  117 Colo.423, 118 P.2d 886 (1948).  The failure to 
consider the 2000 impairment rating of the lumbar spine was clearly mistaken.  The Act 
provides in Section 8-42-104(5)(a), C.R.S. that a prior medical impairment rating for the 
same body part shall be deducted from a subsequent injury to the same body part.   
The evidence established that the DIME was not provided and did not consider the 
2000 rating report or the 2000 MRI.

21. The evidence also established that the DIME report was most probably incorrect 
since the DIME did not consider the 2000 medical impairment rating for the lumbar 
spine.  Claimant, through counsel, argues that the lumbar spine contains numerous 
parts and that it is not possible to determine from the reports what parts of the lumbar 
spine are rated in the 2000 and 2007 reports. Claimant offers no evidentiary support for 
this argument.  To the contrary, both the 2000 and 2007 MRI and medical impairment 
ratings considered the lumbar spine and utilized Table 53 in doing so.          

CONCLUSIONS OF LAW



 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, C.R.S., et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to Employers, without the necessity of 
litigation.  Section 8-40-102(1), C.R.S.  In general, the Claimant  has the burden of prov-
ing entitlement to benefits  by a preponderance of the evidence.   Section 8-43-201, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case 
must be interpreted neutrally, neither in favor of the rights  of the Claimant  nor in favor of 
the rights of the respondents.  Section 8-43-201, C.R.S.

2. A workers’ compensation case is  decided on its merits.   Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence or 
every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

3. Under Section 8-43-303, C.R.S., a claim may be reopened on the basis  of mis-
take or fraud.  A party seeking to reopen a claim bears the burden of proof as to any is-
sue sought to be reopened.  Section 8-43-303(4).  

4. In this  case, it is  concluded that Respondents failed to establish that the claim in 
this  matter can be reopen on the basis of fraud.  There is a lack of credible and persua-
sive evidence to establish that Claimant fraudulently kept information away from the 
Respondents about the 2000 injury.  The evidence established that authorized treating 
physicians were made aware of the 2000 industrial injury and the 2000 MRI of the lum-
bar spine.  Further, the evidence established that the injuries  in 2000 and 2007 occurred 
while this Respondents employed Claimant.

 5. The evidence established that Respondents Petition to Reopen on the ba-
sis  of mistake should be granted.  Clearly, payment of PPD for a 7% whole person lum-
bar spine impairment rating in 2000 and 2007 was error.  Under section 8-42-104(5)(a), 
C.R.S., Respondents are entitled to deduct a previous medical impairment rating for the 
same body part from a current medical impairment rating.  In light of this provision, it 
was a mistake for Respondents to file a Final Admission of Liability on December 10, 
2008 on the basis of the August 30, 2008 medical impairment rating contained in the 
DIME report of Dr. Ramaswamy.    

 6. Section 8-42-107(8)(b)(III) and (c), C.R.S. provides that the finding of a 
DIME physician with regard to the impairment rating and MMI determination (rating/IME) 
shall only be overcome by clear and convincing evidence. Clear and convincing evidence 
is  highly probable and free from serious or substantial doubt, and the party challenging the 
DIME (rating/MMI) must produce evidence showing it highly probable the DIME (rating/



MMI) is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).  A fact or proposition has been proved by "clear and convincing evidence" if, con-
sidering all the evidence, the trier-of-fact finds  it to be highly probable and free from seri-
ous or substantial doubt.  Metro, supa.

 7. In this case, the 2000 MRI and impairment rating report and the 2007 MRI 
and impairment rating report are very much alike.  On the basis  of this evidence it was es-
tablished that Claimant was provided the same impairment rating for the same body part, 
the lumbar spine.  Dr. Ramaswamy’s report did not consider the fact the Claimant had the 
prior lumbar spine medical impairment rating for a prior industrial injury and it is highly 
probable that the rating given in 2007 is incorrect.

 8. The 2000 medical impairment rating of 7% should have been deducted 
from the 2007 medical rating for a 0% impairment.  Respondents  are entitled to be re-
paid for the 7% whole person medical impairment rating provided by Dr. Ramaswamy 
for payments totaling $20,152.72.

ORDER

 

It is therefore ordered that:

1. Respondents’ Petition to Reopen based on mistake is granted.
2. Respondents’ Petition to Reopen based on fraud is denied.
3. Respondents established by clear and convincing evidence that the 2008 DIME 
medical impairment rating is most probably incorrect.  The correct medical impairment 
rating was 0% in light of the 2000 7% whole person medical impairment rating assessed 
for Claimant’s lumbar spine.
4. Claimant shall repay Respondents for overpaid PPD benefits totaling $20,152.72. 

All matters not determined herein are reserved for future determination.

DATED:  May 14, 2009 

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-745-040

ISSUES



 The issues for determination are medical benefits  after maximum medical im-
provement (MMI) and permanent partial disability benefits.

FINDINGS OF FACT

1. Claimant was injured on September 26, 2006.  Claimant was placed at MMI on 
June 25, 2008.

2. Caroline Gellrick, M.D., the Division independent medical examiner (DIME), ex-
amined Claimant on October 21, 2008.  Under current symptoms, she noted that Claim-
ant gets headaches that come and go.  Dr. Gellrick stated that Claimant had an impair-
ment to his cervical spine and an occipital contusion with residual cephalalgia (head-
ache) on a daily basis. She rated Claimant with an impairment of 13% for the impair-
ment to the cervical spine and 5% for ongoing neurologic problem of persistent cepha-
lalgia on a daily basis.  The combined impairment was 17%.  

3. Respondents do not challenge the 13% rating for the cervical spine.  Respon-
dents do challenge the additional 5% for headaches. 

4. Dr. Gellrick based her 5% rating for headaches on the Revised Third Edition of 
the "American Medical Association Guides to the Evaluation of Permanent Impairment", 
Table 1, page 109. Under “Episodic neurological disorders”, “Slight interference with 
daily livings may be assigned a rating of 5 to 15 percent of the whole person. 

5. The Division of Workers’ Compensation Impairment Rating Tips (updated No-
vember 2008) provides that “Headaches which qualify for a separate work-related im-
pairment rating should be rated using the Episodic Neurological Disorders section in 
Table 1 (Chapter 4, p. 109).”  The Rating Tips warn that “if the headache rating is to be 
combined with another body part, the rater must be very careful not to rate the activities 
of daily living deficits in both impairment areas.“

6. Dr. John T. Sacha, an authorized treating physician, rated Claimant’s impairment 
on June 25, 2008.  He stated that, “the only area appropriate for impairment is the cer-
vical spine.”  Dr. Sacha did not provide a rating for Episodic Neurological Disorders. 

7. At her deposition, Dr. Gellrick stated that Claimant struck his head in the com-
pensable accident and that can produce headaches. She testified that Claimant was 
experiencing headaches on a daily basis when she saw him.  She stated that she did 
note that Dr. Sacha hadn’t rated Claimant for headaches, and that he had not made an 
issue of ongoing headaches.  Dr. Gellrick acknowledged that the records do not show 
that Claimant had headaches on a daily basis and that for the ten months there was no 
record of a headache.  She stated that Claimant’s treating physicians were focused on 
the neck and that one can tend not to pay attention to other symptoms.  Dr. Gellrick tes-
tified that her impairment rating for the cephalalgia was appropriate in this case and was 
consistent with the Level II accreditation course materials and the AMA Guides. She 
state that the DOWC seminars reference that persistent cephalalgia can be considered 



under episodic neurologic disorders.  Dr. Gellrick based her rating on the mechanism of 
injury and Claimant’s statement that he suffered headaches daily. She stated that 
Claimant had a closed head injury. 

8. There are three references in Claimant’s medical records to headaches.  All of 
the references are before December 2007. 

9. Dr. Christian Updike did a chart review on November 20, 2008.  He stated that he 
disagreed with the impairment rating for cephalalgia for three reasons: 1) A diagnosis of 
significant cephalalgia is not supported by the medical documentation or Claimant’s 
minimal pain medication use; 2) pain itself is rarely given an impairment by the protocol 
guidelines; and 3) chronic headaches for one year after a mild to moderate headache 
injury is very unusual. At hearing, Dr. Updike further explained that the rating for the 
neurologic disorder should only be used if Claimant had functional impairment from his 
headaches, which he did not. 

10. Dr. Sacha stated in his December 22, 2008, report that Claimant’s headaches 
are from his cervical spine that has already been rated and that there is no separate pa-
thology to justify a separate impairment rating.  

11. Claimant testified that he gets headaches every day since the accident, and that 
the headaches impair his functioning. Claimant testified that he has pain in both shoul-
ders daily. When he gets pain in his shoulder, he gets pain in his head also (T-10:15). 
Neck pain starts first, then the pain goes into his head  (T-10:17).  Pain starts in his 
shoulder, then neck, then head.  Sometimes the pain is just head. (T-10:20).  Claimant’s 
testimony is conflicting.  It is found that Claimant’s headaches are associated with an 
increase in his shoulder and neck pain, and do not occur independently of his shoulder 
and neck pain. 

12. The testimony of Dr. Sacha and Dr. Updike is credible and persuasive.  It is 
highly probable that the rating of Dr. Gellrick for cephalalgia is incorrect.  

13. Claimant has sustained a permanent partial impairment of 13% in this compen-
sable injury. 

14. Dr. Sacha, Dr. Updike, and Dr. Gellrick all recommended some care after MMI. 

CONCLUSIONS OF LAW

Permanent partial disability benefits are based on impairment ratings made pur-
suant to the revised third edition of the "American Medical Association Guides to the 
Evaluation of Permanent Impairment." The findings of the Division independent medical 
examiner may only be overcome by clear and convincing evidence.  C.R.S. 8-42-
107(8).  Clear and convincing evidence is stronger than a preponderance, and it is  evi-
dence which renders  a particular proposition highly probable and free from serious  or 



substantial doubt. To satisfy this burden, Claimant is  required to show the ALJ that it is 
“highly probable” that Dr. Gellrick’s rating is incorrect.  See Metro Moving & Storage Co. 
v. Gussert, 914 P.2d 411 (Colo. 1995).  

Respondents have overcome the opinion of Dr. Gellrick, the DIME physician, by 
clear and convincing evidence.  Claimant’s headaches  are associated with his shoulder 
and neck pain, and should not be rated as a separate neurologic disorder.  The medical 
record and the opinions of other physicians  do not support Dr. Gellrick’s rating of a 
separate impairment rating for headache. Claimant’s  impairment for this compensable 
injury is  limited to 13% of the cervical spine.  Insurer is not liable for permanent partial 
disability benefits above that amount. 

Where an injured worker reaches maximum medical improvement but requires 
periodic medical care to prevent his  condition from deteriorating, it is permissible to 
leave medical benefits open subsequent to the final award.  Grover v. Industrial Com-
mission, 759 P.2d 705 (Colo. 1988).  Respondents admitted to only limited medical 
benefits after maximum medical improvement pursuant to the Final Admission.  An ad-
mission of Grover medical benefits must be an open ended medical benefit and can not 
be limited.  

Three physicians have recommended some care after MMI.  Claimant has estab-
lished that medical care is needed after MMI.  Once claimant establishes the probability 
of a need for future treatment, the claimant is  entitled to a general award of future medi-
cal benefits.  Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo.App. 
1997).  Respondents have the continuing right to challenge reasonable necessity of the 
medical treatment at any time.  Hanna v. Print Expediters, 77 P.3d 863 (Colo.App. 
2003). 

 ORDER

 It is therefore ordered that:

1. Insurer shall pay Claimant permanent partial disability benefits based on an im-
pairment of 13% of the whole person.  
2. Insurer is liable for medical treatment after MMI. 

DATED:  May 19, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-106

ISSUES



 The following issues were raised for consideration at hearing:

1. Compensability;
2. Medical benefits;
3. Indemnity benefits; and
4. Average weekly wage (AWW). 

At hearing, the parties stipulated that Claimant’s AWW was $832.

FINDINGS OF FACT

Having considered the evidence presented at hearing, the ALJ enters the follow-
ing Findings of Fact.

1. In 2008, Claimant had been employed by the employer for 29 years.  
Claimant worked as an international customer associate.

2. On February 6, 2008, while at work for the Employer, Claimant testified 
that she exited her workplace for a designated outside smoking area for a cigarette 
break.  The Employer allowed employees two 15-minute breaks per day and a lunch 
break.

3. In order for Claimant to move between her office and a designated smok-
ing area, she was required to bypass a conveyor belt by descending a flight of stairs, 
walking underneath the conveyor, and then ascending another flight of stairs, to an ex-
terior doorway.  Both staircases are indoors.  The staircases are referred to as the inner 
staircase and the outer staircase, the inner being closer to Claimant’s office and the 
outer being adjacent to the exterior doorway.

4. On February 6, 2008, Claimant took a break from approximately 10:30 
a.m. to 10:45 a.m.  Claimant testified that she smoked with a fellow employee, Vigil, in 
the smoking area.  Claimant claims that she complained to Vigil that the staircase was 
wet and a continual problem.  Claimant did not call her co-worker at hearing to testify. 

 5. Claimant testified she was  on her way back from the cigarette break and 
descending the outer staircase when she slipped from one stair to the next and caught 
herself on the railing.  Claimant testified she did not fall, nor did she strike the ground or 
a stair.  Claimant testified that she was “jolted”.  She testified that she returned to work.  
Claimant testified that the metal stairs were wet and the metal of the stairs was raised 
for traction.  Claimant testified that it looked like someone had put water on the stairs as 
if to clean them.  Claimant testified that there had been a puddle at the base of the outer 
staircase.

6. Vogel was called by Claimant to testify.  Vogel testified that Claimant  
“seemed fine when she came in in the morning”.    Vogel did not offer testimony about 
the condition of the stairs on February 6, 2008  and she did not witness the alleged slip.



7. Claimant testified that, within an hour, she started feeling pain and her 
legs started going numb. Claimant informed her supervisor, Pachas, that she had dis-
comfort and needed to see a physician.  Claimant testified that when she reported to 
her supervisor Pachas she was not sure what’s going on.  Claimant did not report the 
alleged injury as a workers’ compensation injury at that time.

 8. Claimant left work at noon on February 6, 2008 and proceeded to the of-
fice of her Primary Care Provider (PCP), Belmar Family Medicine (Belmar).  Claimant 
saw Family Nurse Practitioner (FNP), R. Thomas.  FNP Thomas reported, “Patient has 
been experiencing low back pain with pain radiating into her right buttock and right 
thigh.  This has been controlled fairly well by ibuprofen usage.  However, in the last 24 
hours the pain has intensified…  Extremely uncomfortable, unable to find a comfortable 
position and the pain wakes her up at night.”  This medical record does not make men-
tion of a work incident in the preceding hours.  Handwritten notes for the February 6, 
2008 visit indicate that the purpose of the visit was follow up for “cough and [right] leg 
pain”.  

 9. Claimant testified that on February 6, 2008 she did not tell her PCP that 
she slipped on stairs at work that morning.  Claimant testified variously that she did not 
tell the PCP of the alleged slip at work because she “wasn’t sure that the slip on the 
stairs  was the cause of the problem” and that she “was in extreme pain and couldn’t 
think of anything.”

 10. Claimant called Supervisor Pachas the following day, February 7, 2008, 
and informed her that her personal physician’s initial diagnosis was a bulged disc and 
Claimant related it to the alleged slip on the stairs.  Pachas instructed Claimant to see 
the designated workers’ compensation provider, Dr. Kerry Kamer, D.O.  Claimant did not 
work February 7, 2008.  Claimant had, in December 2007, prescheduled February 11-
15, 2008 as vacation.  

 11. Claimant saw Dr. Kamer on February 8, 2008.  Dr. Kamer’s  report details 
his communication with Claimant’s PCP.  The report states, “I also spoke with the PCP.  
The PCP reported that the patient had a history of similar low back and right leg discom-
fort 6/07…  The PCP vaguely recalled the patient mentioning an initial onset of the 
symptoms ‘the night before’ (February 5, 2007).  The PCP reported that the patient had 
not mentioned any injury event until February 7, 2008 when she phoned in and reported 
[the alleged incident].”  Dr. Kamer determined that work-relatedness was  unclear at that 
time.  

 12. A Belmar office note indicates that Claimant called on February 8, 2008.  
Claimant reportedly noted that she “did have slip at work[;] seeking work comp.”

 13. At Dr. Kamer’s request, Claimant underwent x-rays of the lumbar spine.  
Dr. Audry Krosnowski read the films  and concluded that they showed multi-level degen-
erative changes.  An October 5, 2008 MRI corroborated the absence of a disc bulge or 
herniation and the presence of degenerative changes.



 14. Claimant followed up with Dr. Kamer on February 14, 2008.  Dr. Kamer’s 
report indicates, “The patient notes  reasonable improvement in the symptoms after on-
going treatment with her private PCP.”  Dr. Kamer reviewed the PCP’s  transcribed report 
and noted, “The 2/6/08 PCP dictation was reviewed, and it notes significant similar 
symptoms prior to the 2/6/08 workplace event.”  On that basis, Dr. Kamer determined 
that Claimant’s condition was not work-related. Dr. Kamer released Claimant to regular 
work duties. 

 15. At hearing, Claimant “stipulate[d] that there were preexisting back prob-
lems”.  This history was noted in, among other places, the Select Physical Therapy re-
port of February 20, 2008.  That report noted Claimant’s report of “a history of back pain 
on and off during the years…”  Claimant testified that she had previously had back 
sprains.  Claimant failed to indicate, in her responses to Respondents’ interrogatories 
that she had a preexisting history of back pain.  Supervisor Pachas testified that Claim-
ant complained “once in a while” in normal conversation that her back was bothering 
her.

 16. Claimant saw FNP Thomas on March 21, 2008.  FNP Thomas reported 
that Claimant’s low back pain had resolved and she was ready to go back to work, how-
ever, she reported excruciating pain and re-injury of a 2006 rib injury at the most recent 
physical therapy visit.  Claimant’s PCP ultimately released her to return to work ten days 
later on March 31, 2008.

 17. Following Claimant’s March 31, 2008 return to work, she did not seek 
treatment until September 2008.  In October 2008, Claimant applied for and was 
awarded short-term disability benefits through November 10, 2008.  Claimant testified 
that by October 2008 her “numbness was not going away”.  Alternatively, Claimant testi-
fied that her prosecution of a claim for workers’ compensation benefits was because 
“The injury came back”.

 18. Supervisor Pachas testified describing the area where Claimant alleges 
she fell as “filthy”, that the outer staircase was dirty and that it did not appear as  though 
the stairs had been cleaned in recent memory.  

 19. Pachas testified that Claimant did not immediately report a work injury on 
February 6, 2008.  Pachas credibly testified that Claimant said she did not feel very 
good and wanted to see her doctor.  She further testified that she was not, at that point, 
under the impression that Claimant alleged an injury to her back at work.  She testified 
that had known that Claimant alleged a work injury, she would have sent her to Em-
ployer’s approved workers’ compensation physician.

 20. Pachas testified that the day following the alleged work injury Claimant re-
ported a slip but not a fall.  Pachas testified that Claimant reported slipping on the inner 
staircase, not the outer staircase.



22. Claimant was evaluated by Respondent’s Independent Medical Examiner, Dr. 
Michael Janssen, on January 20, 2009.  Dr. Janssen reviewed Claimant’s October 2008 
MRI, which he opined showed “age-related” degeneration, but no substantial extradural 
compressive pathology, no disc herniations, and no foraminal stenosis.  Dr. Janssen 
found that Claimant had subjective symptoms of L5-S1 radiculopathy with no anatomi-
cal correlation.  Dr. Janssen opined that there was a lack of evidence of a disc hernia-
tion or any anatomical injury.  Dr. Janssen suspected possible peripheral neuropathy as 
an explanation for Claimant’s symptoms.  He concluded that Claimant’s age-related de-
generative disc disease and possible peripheral neuropathy were not directly correlated 
to the alleged injury of February 6, 2008.  Dr. Janssen’s opinion was deemed credible 
and persuasive.

CONCLUSIONS OF LAW

 Having made the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. The purpose of the Workers’ Compensation Act of Colorado (Act), Sec-
tions 8-40-101, et seq., C.R.S.  is  to assure the quick and efficient delivery of disability 
and medical benefits to injured workers  at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S.  Claimant shoulders the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.   A preponderance of the evidence is  that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the 
rights of respondents.  Section 8-43-201, C.R.S. 

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  The Judge’s factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

3. An injury is  said to have occurred during the course and scope of employ-
ment if the injury has its origin in the Claimant’s job related duties and is  sufficiently re-
lated thereto as to be considered part of the employee’s service to the employer.  Popo-
vich v. Irlando, 811 P.2d 379 (Colo. 1991).  An injury arises out of employment if it is  suf-
ficiently related to the conditions and circumstances under which the employee gener-



ally performs her job functions such that the activity may reasonably be characterized 
as an incident of the employment, even if the activity is not a strict obligation of the em-
ployment and does not confer a specific benefit on the employer. Price v. Industrial 
Claim Appeals Office, 919 P.2d 207 (Colo. 1996).

4. The Employer allowed workers two 15-minute breaks and a lunch break 
daily and provided a designated smoking area on the premises for employees who 
chose to smoke during their break periods.  Therefore, at the time of the alleged injury, 
Claimant was engaged in the course and scope of employment.  Roache v. Industrial 
Commission, 729 P.2d 991 (Colo. App. 1986).

 5. Claimant attributes injury to an alleged slip without fall on February 6, 
2008 on the outer staircase while returning to her desk from a cigarette break.  The ac-
tual occurrence of a slip is in doubt.  Nobody witnessed the alleged incident.  Claimant 
and her supervisor, Pachas, testified that on the date of alleged injury, Claimant did not 
report a work-related injury.  Instead, Pachas  testified that Claimant reported that she 
did not feel well and wanted to see her doctor.  Claimant corroborated that she did not 
report a work injury on February 6, 2008.  Claimant gave no plausible  explanation for 
her failure to notify Employer of the nature of the alleged injury, despite asking for leave 
to visit her PCP.  Claimant’s uncorroborated testimony regarding her communication 
with her co-worker Vigil about the status of the stairs immediately before the alleged in-
cident, does not make it more likely that she suffered an incident as alleged.  If any-
thing, given the totality of the evidence and the Claimant’s lack of credibility, the alleged 
evidence furthers the perception of Claimant’s motive.

 6. Within several hours of the alleged incident, Claimant sought medical at-
tention from her PCP.  The medical record of FNP Thomas is devoid of any mention of a 
work incident, despite the alleged injury having occurred just hours earlier.  Claimant 
testified that she did not inform her PCP about a work injury at that initial visit.  Claimant 
testified that she did not tell her PCP that she slipped on stairs at work that morning. 
Claimant testified variously that she did not tell the PCP of the alleged slip at work be-
cause she “wasn’t sure that the slip on the stairs  was the cause of the problem” and that 
she “was in extreme pain and couldn’t think of anything.”  Claimant’s multiple explana-
tions as to why she did not initially tell her PCP of the alleged slip are not credible or 
persuasive.

 7. Based on all of the facts, the ALJ concludes that the medical records con-
tradict Claimant’s allegation of an acute injury at approximately 10:45 a.m. on February 
6, 2008.  The medical records instead clearly support that Claimant suffered increasing 
symptoms from an underlying medical condition prior to reporting to work on February 
6, 2008. 

 8. Independent Medical Examiner Dr. Michael Janssen opined that there was 
a lack of evidence of a disc herniation or any anatomical injury.  Dr. Janssen suspected 
possible peripheral neuropathy as  an explanation for Claimant’s  symptoms.  He con-
cluded that Claimant’s  age-related degenerative disc disease and possible peripheral 



neuropathy were not directly correlated to the alleged injury of February 6, 2008.  Dr. 
Janssen’s opinion is deemed credible and persuasive.

9. The medical evidence and Claimant’s  supervisor’s  testimony was found to 
be more credible and persuasive than Claimant’s testimony.  Further, Respondents’ evi-
dence contradicted Claimant’s testimony with regard to the mechanism of the injury.   In 
sum, it is found that it is the totality of the contradictions and misstatements that lead to 
the conclusion that Claimant failed to sustain her burden.

10. Based on the totality of the evidence presented at hearing, it is found and 
concluded that Claimant failed to sustain her burden of proof to establish that she suf-
fered a compensable injury on February 6, 2008.  Claimant has failed to prove either the 
occurrence of an injury in the course and scope of employment or that any incident 
while in the course and scope of employment actually caused an injury.

 11. Having found and concluded that the claim is not compensable, all other 
issues are moot.

ORDER
 
 It is hereby ordered, as follows:

 1. Claimant’s claim for workers’ compensation benefits is hereby denied and 
dismissed.

DATED: May 19, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-754-412

ISSUE

 Whether Claimant has established by a preponderance of the evidence that he is 
entitled to recover penalties pursuant to §8-43-304, C.R.S. for Respondent’s failure to 
obey a November 13, 2008 Summary Order issued by ALJ Broniak.

FINDINGS OF FACT



 1. On October 22, 2008 ALJ Broniak conducted a hearing in the present mat-
ter.  The issues presented at the hearing involved compensability, medical benefits, 
Temporary Total Disability (TTD) benefits and average weekly wage.

 2. On November 13, 2008 ALJ Broniak issued a Summary Order based on 
the evidence presented at the hearing.  She concluded that Claimant had suffered a 
compensable injury, was entitled to receive medical benefits and should be awarded 
TTD benefits  in the amount of $450.00 per week.  Instead of paying the compensation 
to Claimant, ALJ Broniak directed Employer to “[d]eposit the sum of $15,000 with the 
Division of Workers’ Compensation, as trustee, to secure the payment of all unpaid 
compensation and benefits awarded.”  Alternatively, ALJ Broniak ordered Employer to 
file a bond with the Division of Workers’ Compensation (DOWC) within 10 days of the 
date of the Order.

 3. Employer has neither deposited the sum of $15,000 nor filed a bond with 
the DOWC.  Respondent has thus failed to comply with ALJ Broniak’s November 13, 
2008 Summary Order.

 4. Because Respondent violated ALJ Broniak’s Summary Order, Claimant 
has made a prima facie showing that Respondent’s conduct was objectively unreason-
able.  Moreover, Respondent has failed to sustain its  burden of persuasion to demon-
strate that its conduct was reasonable under the circumstances. 

5. Claimant has demonstrated that it is  more probably true than not that Re-
spondent violated ALJ Broniak’s November 13, 2008 Summary Order and engaged in 
conduct that was objectively unreasonable.  In considering the degree of reprehensibil-
ity of Respondent’s  conduct, the disparity between the actual or potential harm suffered 
by a party and the award of penalties, and the difference between the penalties 
awarded and penalties assessed in comparable cases, a penalty of $100 each day is 
appropriate.  Employer continues to violate ALJ Broniak’s  Summary Order on each day 
it fails or refuses to pay the award.  Employer is  thus liable for a penalty award of $100 
per day for each day it fails or refuses to pay the award from December 4, 2008 until 
paid.  Seventy-five percent of the penalty shall be paid to Claimant and twenty-five per-
cent of the penalty shall be paid to the Subsequent Injury Fund.

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 



rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. Section 8-43-304(1), C.R.S. is  a general penalty provision under the Act 
that authorizes the imposition of penalties up to $500 per day where a party violates a 
statute, rule, or lawful order of an ALJ.  Holliday v. Bestop, Inc., 23 P.3d 700, 705, 706 
(Colo. 2001).  An award of penalties shall be paid 75% to the aggrieved party and 25% 
to the Subsequent Injury Fund.  §8-43-304(1), C.R.S.

 5. The imposition of penalties  under §8-43-304(1) requires a two-step analy-
sis.  See In Re Hailemichael, W.C. No. 4-382-985 (ICAP Nov. 17, 2004).  The ALJ must 
first determine whether the disputed conduct violated a provision of the Act or rule.  Alli-
son v. Industrial Claim Appeals Office, 916 P.2d 623, 624 (Colo. App. 1995).  If a viola-
tion has occurred, penalties  may only be imposed if the ALJ concludes that the violation 
was objectively unreasonable.  Colorado Compensation Insurance Authority v. Industrial 
Claim Appeals Office, 907 P.2d 676, 678-79 (Colo. App. 1995).  The reasonableness of 
a violator’s  actions depends upon whether the action was predicated on a “rational ar-
gument based on law or fact.”  In re Lamutt, W.C. No. 4-282-825 (ICAP, Nov. 6, 1998).  
There is no requirement that the violator knew that its actions were unreasonable.  
Pueblo School Dist. No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 1996).

 6. The question of whether a person acted in an objectively reasonable 
manner when violating an order presents  a question of fact for the ALJ. Pioneers Hospi-
tal v. Industrial Claim Appeals Office, 114 P.3d 97 (Colo. App. 2005). The party seeking 
imposition of a penalty establishes a prima facie showing of unreasonable conduct by 
proving there was a violation of an order.  Id.  If such a prima facie showing is made, the 
burden of persuasion shifts to the alleged violator to show that her conduct was reason-
able under the circumstances.  Id.; Human Resource Co. v. Industrial Claim Appeals Of-
fice, 984 P.2d 1194 (Colo. App. 1999).

 7. In ascertaining an appropriate penalty the ALJ may consider a "wide vari-
ety of factors."  Adakai v. St. Mary Corwin Hospital, W.C. No. 4-619-954 (ICAP, May 5, 
2006).  However, any penalty assessed should not be excessive in the sense that it is 



“grossly disproportionate” to the conduct in question.  See id.  When determining the 
penalty an ALJ may consider factors including the "degree of reprehensibility" of the vio-
lator's  conduct, the disparity between the actual or potential harm suffered by a party 
and the award of penalties, and the difference between the penalties awarded and pen-
alties assessed in comparable cases. Associated Business Products v. Industrial Claim 
Appeals Office, 126 P.3d 323 (Colo. App. 2005).  Subject to constitutional limitations, an 
ALJ’s decision regarding the amount of a penalty “remains highly discretionary.”  In Re 
Evans, No. 4-730-531 (ICAP, Nov. 10, 2008).

 8. As found, Claimant has demonstrated by a preponderance of the evidence 
that Respondent violated ALJ Broniak’s November 13, 2008 Summary Order and en-
gaged in conduct that was objectively unreasonable.  In considering the degree of rep-
rehensibility of Respondent’s conduct, the disparity between the actual or potential harm 
suffered by a party and the award of penalties, and the difference between the penalties 
awarded and penalties assessed in comparable cases, a penalty of $100 each day is 
appropriate.  Employer continues to violate ALJ Broniak’s  Summary Order on each day 
it fails or refuses to pay the award.  Employer is  thus liable for a penalty award of $100 
per day for each day it fails or refuses to pay the award from December 4, 2008 until 
paid.  Seventy-five percent of the penalty shall be paid to Claimant and twenty-five per-
cent of the penalty shall be paid to the Subsequent Injury Fund.  

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Employer shall pay a penalty of $100 per day for each day it fails or re-
fuses to pay the award from December 4, 2008 until paid.  Seventy-five percent of the 
penalty shall be paid to Claimant and twenty-five percent of the penalty shall be paid to 
the Subsequent Injury Fund.

2. Any issues not resolved in this Order are reserved for future determina-
tion.

DATED: May 29, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-759-309

ISSUES



 Whether Claimant’s  permanent impairment should be determined as a scheduled 
impairment of the hand or, a scheduled impairment of the upper extremity.

 Whether Claimant is entitled to additional compensation for disfigurement under 
Section 8-42-108(2)(c), C.R.S.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted injury to the index and middle fingers of 
his right hand on May 12, 2008 while employed by Employer.  On the date of injury, 
Claimant’s right had became caught in the conveyor of a sod harvesting machine.  As a 
result, Claimant suffered traumatic amputation of the right index finger at the distal in-
terphalangeal joint and of the right long finger at the proximal interphalangeal joint.

 2. Following the injury, Claimant was taken to North Colorado Medical Center 
where surgery was performed by Dr. Sides consisting of debridement and irrigation of 
the right index and long finger wounds and revision amputation with advancement flap 
of the index and long fingers.

 3. After surgery, Claimant underwent post-operative treatment at Greeley 
Medical Center where Dr. Thomas Lynch became the authorized treating physician.

 4. At an evaluation on July 25, 2008 Dr. Lynch placed Claimant at maximum 
medical improvement and performed an impairment evaluation.  Dr. Lynch noted that 
Claimant reported only minimal discomfort in the stumps of the involved fingers.  Dr. 
Lynch noted obvious loss of the distal portions of the index and middle fingers  of the 
right hand.  

 5. On July 25, 2008 Dr. Lynch measured the range of motion of the Claim-
ant’s right index finger using the goniometer method and found Claimant to have 30% 
impairment from lost range of motion.  In addition, Claimant had a 40% impairment of 
the index finger from amputation.  Dr. Lynch also measured the range of motion of the 
long finger using the goniometer method and found 17% impairment from lost range of 
motion and 80% impairment from amputation.  Dr. Lynch rated Claimant as having a 
58% impairment of the index finger and 83% impairment of the long finger.  The finger 
impairments caused impairment of the hand of 12% and 17% respectively resulting in a 
combined impairment to the hand of 29% from the index and long finger amputations.

 6. Claimant’s injured right hand is bothered by cold conditions.  Claimant will 
experience pain going up into the right arm if he hits the right hand.  Claimant has diffi-
culties with gripping, writing and driving with the right hand.  The Claimant is right hand 
dominant.  



 7. Claimant’s right arm will get tired in the forearm with activities such as 
throwing a ball to his children for more than 15 minutes.  Claimant experiences a sensa-
tion of his right arm falling asleep with driving longer than ½ hour.

 8. Claimant did not have symptoms in his right arm at the time he was evalu-
ated for permanent impairment by Dr. Lynch on July 25, 2008.

 9. Claimant has disfigurement of his right hand that is normally exposed to 
public view from the partial amputations at the index and long finger.  Claimant’s right 
index finger has a stump from the amputation that is clubbed in appearance at the end 
and is markedly lighter in color than the surrounding skin.  Claimant’s  right long finger 
has a stump from the amputation that is  clubbed in appearance at the end and is  mark-
edly lighter in color than the surrounding skin.  Claimant suffers from disfigurement of 
his right hand from stumps due to loss or partial loss of limbs.

 10. Claimant was seen by Dr. Raymond Van Den Hoven on January 12, 2009.  
Claimant reported to this physician that the predominant source of his complaints was 
the right hand.  Claimant did describe to the physician numbness and tingling in the 
hand up to the elbow mostly at night and with driving.  Dr. Van Den Hoven recom-
mended an EMG to evaluate possible bilateral carpal tunnel symdrome.

 11. Although Claimant experience symptoms of numbness or tingling in the 
right arm and sensations of his arm falling asleep, the ALJ finds that Claimant has not 
proven that these symptoms have resulted in an impairment of function of the arm 
above the hand.

 12. Respondents filed a Final Admission dated August 8, 2008 admitting for 
29% impairment of the hand at the wrist.  Respondents also admitted for $800.00 in dis-
figurement benefits.

 13. Claimant has sustained 29% impairment of the right hand as result of his 
amputation injuries  to the right index and long fingers occurring on May 12, 2008.  
Claimant has  failed to prove by a preponderance of the evidence that he has sustained 
impairment above the level of the hand.

CONCLUSIONS OF LAW

14. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has rejected evi-
dence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

15. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving en-



titlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be in-
terpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers  compensation claim shall be decided on its merits. Sec-
tion 8-43-201 (2008) C.R.S.

16. In deciding whether claimant has met his burden of proof, the ALJ is em-
powered “to resolve conflicts in the evidence, make credibility determinations, determine 
the weight to be accorded to expert testimony, and draw plausible inferences  from the 
evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. 
App. 2002).  When considering credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

 17. WCRP 12-6(b) provides that when an injury causes the partial loss of use 
of any member specified in the scheduled injuries, as  set forth in Section 8-42-107(2), 
C.R.S., the physician shall use the most distal body part.  The most distal body part is 
the body part farthest away from the central body.

 18. WCRP 12-6(c) provides that in calculating partial loss-of-use benefits, the 
most distal permanent impairment rating provided by the physician shall be multiplied by 
the number of weeks corresponding to the scheduled injury for the appropriate entire 
finger, whole hand, or whole upper extremity… then multiplied by the amount pursuant 
to Section 8-42-107(6), C.R.S.  

 19. A preponderance of evidence standard applies to the determination of 
scheduled impairment ratings.  Delaney v. Indus. Claim Appeals Office, 30 P.3d 691 
(Colo. App. 2000).  Claimant seeks an award of scheduled impairment of 26% of the 
upper extremity based upon the conversion of his 29% hand impairment as reflected in 
Dr. Lynch’s report of July 25, 2008.  Claimant bears the burden to prove by a prepon-
derance of the evidence that he has sustained an impairment of the upper extremity 
above the level of the hand.  The ALJ finds and concludes that Claimant has failed to 
sustain his burden of proof.

 20. The threshold issue is application of the schedule and this is  a determina-
tion of fact based upon a preponderance of the evidence.  The application of the sched-
ule depends upon the “situs of the functional impairment” rather than just the situs  of the 
original work injury.  Langton v. Rocky Mountain Health Care Corp., 937 P.2d 803 (Colo. 
App. 1996); Strauch v. PSL Swedish Health Care System, 917 P.2d 366 (Colo. App. 
1996).   In addition, WCRP 12-6(b) and (c) require that the rating be to the most distal 
body part and then that rating applied to the appropriate entire finger, hand or whole up-
per extremity.  Dr. Lynch used the most distal body part, the fingers, in performing his 



impairment evaluation.  The ALJ concludes that in this  case it is appropriate to use the 
whole hand for purposes of WCRP 12-6(c) as the Claimant experiences functional im-
pairment of the hand for activities  such as gripping and writing that go beyond impair-
ment of the fingers. See, Menk v. Sally Beauty Company, W. C. No. 4-185-360 (Febru-
ary 8, 1996).  Additionally, Respondents have not argued that the impairment should be 
limited to the fingers as opposed to the hand and have requested that their admission of 
29% of the hand be adopted by the ALJ.

 21. Pain and discomfort that restricts a Claimant’s ability to use a portion of 
the body may be considered in determining the level of impairment.  See, Salaz v. 
Phase II Co., W.C. No. 4-240-376 (November 19, 1997).  Although Claimant experi-
ences numbness or tingling in his  right arm above the hand or sensations  of falling 
asleep in the upper arm the Claimant has failed to prove that these symptoms restrict 
the use of the arm.  As a result, such symptoms do not support a finding of impairment 
above the level of the hand as admitted by Respondents.

22. Respondents admitted for $800.00 in disfigurement benefits.  The ALJ 
finds and concludes  that as a result of his disfigurement Claimant is entitled to addi-
tional compensation under Section 8-42-108(2)(c). Section 8-42-108(2), C.R.S. pro-
vides:

If an employee sustains any of the following disfigurements, the director 
may allow up to eight thousand dollars as compensation to the employee 
in addition to all other compensation benefits provided in this article other 
than compensation allowed under subsection (1) of this section:

(a)  Extensive facial scars or facial burn scars;
           (b)  Extensive body scars or burn scars; or

(c) Stumps due to loss or partial loss of limbs. 
The ALJ finds and concludes that Claimant is entitled to $4,800.00 for his disfigurement, 
with Respondents being entitled to a credit for any previously admitted and paid disfig-
urement benefits.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for permanent impairment of 26% of the upper extremity 
is  denied and dismissed.  Respondents shall be liable to Claimant for 29% impairment 
of the hand as admitted in the August 8, 2008 Final Admission.

 2. Respondents shall pay Claimant, in one lump sum, the amount of 
$4,800.00 for Claimant’s  disfigurement.  Respondents  are entitled to a credit for any 
amount of previously admitted and paid disfigurement benefits.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.



All matters not determined herein are reserved for future determination.

DATED:  May 20, 2009

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-759-309

ISSUES

 Whether Claimant’s  permanent impairment should be determined as a scheduled 
impairment of the hand or, a scheduled impairment of the upper extremity.

 Whether Claimant is entitled to additional compensation for disfigurement under 
Section 8-42-108(2)(c), C.R.S.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted injury to the index and middle fingers of 
his right hand on May 12, 2008 while employed by Employer.  On the date of injury, 
Claimant’s right had became caught in the conveyor of a sod harvesting machine.  As a 
result, Claimant suffered traumatic amputation of the right index finger at the distal in-
terphalangeal joint and of the right long finger at the proximal interphalangeal joint.

 2. Following the injury, Claimant was taken to North Colorado Medical Center 
where surgery was performed by Dr. Sides consisting of debridement and irrigation of 
the right index and long finger wounds and revision amputation with advancement flap 
of the index and long fingers.

 3. After surgery, Claimant underwent post-operative treatment at Greeley 
Medical Center where Dr. Thomas Lynch became the authorized treating physician.

 4. At an evaluation on July 25, 2008 Dr. Lynch placed Claimant at maximum 
medical improvement and performed an impairment evaluation.  Dr. Lynch noted that 
Claimant reported only minimal discomfort in the stumps of the involved fingers.  Dr. 
Lynch noted obvious loss of the distal portions of the index and middle fingers  of the 
right hand.  

 5. On July 25, 2008 Dr. Lynch measured the range of motion of the Claim-
ant’s right index finger using the goniometer method and found Claimant to have 30% 
impairment from lost range of motion.  In addition, Claimant had a 40% impairment of 



the index finger from amputation.  Dr. Lynch also measured the range of motion of the 
long finger using the goniometer method and found 17% impairment from lost range of 
motion and 80% impairment from amputation.  Dr. Lynch rated Claimant as having a 
58% impairment of the index finger and 83% impairment of the long finger.  The finger 
impairments caused impairment of the hand of 12% and 17% respectively resulting in a 
combined impairment to the hand of 29% from the index and long finger amputations.

 6. Claimant’s injured right hand is bothered by cold conditions.  Claimant will 
experience pain going up into the right arm if he hits the right hand.  Claimant has diffi-
culties with gripping, writing and driving with the right hand.  The Claimant is right hand 
dominant.  

 7. Claimant’s right arm will get tired in the forearm with activities such as 
throwing a ball to his children for more than 15 minutes.  Claimant experiences a sensa-
tion of his right arm falling asleep with driving longer than ½ hour.

 8. Claimant did not have symptoms in his right arm at the time he was evalu-
ated for permanent impairment by Dr. Lynch on July 25, 2008.

 9. Claimant has disfigurement of his right hand that is normally exposed to 
public view from the partial amputations at the index and long finger.  Claimant’s right 
index finger has a stump from the amputation that is clubbed in appearance at the end 
and is markedly lighter in color than the surrounding skin.  Claimant’s  right long finger 
has a stump from the amputation that is  clubbed in appearance at the end and is  mark-
edly lighter in color than the surrounding skin.  Claimant suffers from disfigurement of 
his right hand from stumps due to loss or partial loss of limbs.

 10. Claimant was seen by Dr. Raymond Van Den Hoven on January 12, 2009.  
Claimant reported to this physician that the predominant source of his complaints was 
the right hand.  Claimant did describe to the physician numbness and tingling in the 
hand up to the elbow mostly at night and with driving.  Dr. Van Den Hoven recom-
mended an EMG to evaluate possible bilateral carpal tunnel symdrome.

 11. Although Claimant experience symptoms of numbness or tingling in the 
right arm and sensations of his arm falling asleep, the ALJ finds that Claimant has not 
proven that these symptoms have resulted in an impairment of function of the arm 
above the hand.

 12. Respondents filed a Final Admission dated August 8, 2008 admitting for 
29% impairment of the hand at the wrist.  Respondents also admitted for $800.00 in dis-
figurement benefits.

 13. Claimant has sustained 29% impairment of the right hand as result of his 
amputation injuries  to the right index and long fingers occurring on May 12, 2008.  
Claimant has  failed to prove by a preponderance of the evidence that he has sustained 
impairment above the level of the hand.



CONCLUSIONS OF LAW

14. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has rejected evi-
dence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

15. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving en-
titlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be in-
terpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers  compensation claim shall be decided on its merits. Sec-
tion 8-43-201 (2008) C.R.S.

16. In deciding whether claimant has met his burden of proof, the ALJ is em-
powered “to resolve conflicts in the evidence, make credibility determinations, determine 
the weight to be accorded to expert testimony, and draw plausible inferences  from the 
evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. 
App. 2002).  When considering credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

 17. WCRP 12-6(b) provides that when an injury causes the partial loss of use 
of any member specified in the scheduled injuries, as  set forth in Section 8-42-107(2), 
C.R.S., the physician shall use the most distal body part.  The most distal body part is 
the body part farthest away from the central body.

 18. WCRP 12-6(c) provides that in calculating partial loss-of-use benefits, the 
most distal permanent impairment rating provided by the physician shall be multiplied by 
the number of weeks corresponding to the scheduled injury for the appropriate entire 
finger, whole hand, or whole upper extremity… then multiplied by the amount pursuant 
to Section 8-42-107(6), C.R.S.  

 19. A preponderance of evidence standard applies to the determination of 
scheduled impairment ratings.  Delaney v. Indus. Claim Appeals Office, 30 P.3d 691 
(Colo. App. 2000).  Claimant seeks an award of scheduled impairment of 26% of the 
upper extremity based upon the conversion of his 29% hand impairment as reflected in 
Dr. Lynch’s report of July 25, 2008.  Claimant bears the burden to prove by a prepon-



derance of the evidence that he has sustained an impairment of the upper extremity 
above the level of the hand.  The ALJ finds and concludes that Claimant has failed to 
sustain his burden of proof.

 20. The threshold issue is application of the schedule and this is  a determina-
tion of fact based upon a preponderance of the evidence.  The application of the sched-
ule depends upon the “situs of the functional impairment” rather than just the situs  of the 
original work injury.  Langton v. Rocky Mountain Health Care Corp., 937 P.2d 803 (Colo. 
App. 1996); Strauch v. PSL Swedish Health Care System, 917 P.2d 366 (Colo. App. 
1996).   In addition, WCRP 12-6(b) and (c) require that the rating be to the most distal 
body part and then that rating applied to the appropriate entire finger, hand or whole up-
per extremity.  Dr. Lynch used the most distal body part, the fingers, in performing his 
impairment evaluation.  The ALJ concludes that in this  case it is appropriate to use the 
whole hand for purposes of WCRP 12-6(c) as the Claimant experiences functional im-
pairment of the hand for activities  such as gripping and writing that go beyond impair-
ment of the fingers. See, Menk v. Sally Beauty Company, W. C. No. 4-185-360 (Febru-
ary 8, 1996).  Additionally, Respondents have not argued that the impairment should be 
limited to the fingers as opposed to the hand and have requested that their admission of 
29% of the hand be adopted by the ALJ.

 21. Pain and discomfort that restricts a Claimant’s ability to use a portion of 
the body may be considered in determining the level of impairment.  See, Salaz v. 
Phase II Co., W.C. No. 4-240-376 (November 19, 1997).  Although Claimant experi-
ences numbness or tingling in his  right arm above the hand or sensations  of falling 
asleep in the upper arm the Claimant has failed to prove that these symptoms restrict 
the use of the arm.  As a result, such symptoms do not support a finding of impairment 
above the level of the hand as admitted by Respondents.

22. Respondents admitted for $800.00 in disfigurement benefits.  The ALJ 
finds and concludes  that as a result of his disfigurement Claimant is entitled to addi-
tional compensation under Section 8-42-108(2)(c). Section 8-42-108(2), C.R.S. pro-
vides:

If an employee sustains any of the following disfigurements, the director 
may allow up to eight thousand dollars as compensation to the employee 
in addition to all other compensation benefits provided in this article other 
than compensation allowed under subsection (1) of this section:

(a)  Extensive facial scars or facial burn scars;
           (b)  Extensive body scars or burn scars; or

(d) Stumps due to loss or partial loss of limbs. 
The ALJ finds and concludes that Claimant is entitled to $4,800.00 for his disfigurement, 
with Respondents being entitled to a credit for any previously admitted and paid disfig-
urement benefits.

ORDER

 It is therefore ordered that:



 1. Claimant’s claim for permanent impairment of 26% of the upper extremity 
is  denied and dismissed.  Respondents shall be liable to Claimant for 29% impairment 
of the hand as admitted in the August 8, 2008 Final Admission.

 2. Respondents shall pay Claimant, in one lump sum, the amount of 
$4,800.00 for Claimant’s  disfigurement.  Respondents  are entitled to a credit for any 
amount of previously admitted and paid disfigurement benefits.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  May 20, 2009

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-759-720

ISSUES

 The issue for determination involves Claimant’s  request for a change of physician 
from Dr. Feinsinger to Dr. McLaughlin.

FINDINGS OF FACT

 1. Claimant is employed by Respondent’s store located in Rifle, Colorado.  
Claimant currently lives in Clifton, Colorado and has lived in Clifton since her date of in-
jury.

 2. Claimant suffered an admitted compensable injury to her low back on 
January 28, 2008.  Claimant was initially referred to Dr. Brokering in Glenwood Springs, 
Colorado for treatment.  Dr. Brokering provided Claimant with work restrictions and em-
ployer was able to accommodate Claimant’s work restrictions.  Dr. Brokering also pre-
scribed physical therapy in February 2008.  Claimant’s physical therapy was performed 
in Rifle, Colorado.  Dr. Brokering also referred Claimant to Dr. Hahn for epidural steroid 
injections in March 2008.

 3. Dr. Brokering eventually referred the Claimant to Dr. Corenman for a sur-
gical consultation in June 2008.  Dr. Corenman recommended a diskogram that was 
performed on July 24, 2008.  Based on the results of the diskogram and a CT scan, Dr. 
Corenman opined that Claimant was a candidate for fusion surgery at the L3-4 and L4-5 
levels.  



 4. Claimant was eventually taken off of work completely by Dr. Brokering on 
October 15, 2008.  Respondents began paying temporary total disability benefits on Oc-
tober 22, 2008 and have continued those payments through the present time.

 5. Claimant’s care was transferred from Dr. Brokering to Dr. Feinsinger in 
December, 2008.  Dr. Feinsinger first examined Claimant on December 12, 2008.  Dr. 
Feinsinger noted in his initial evaluation that Claimant had not worked for the past 2 
months because apparently Dr. Brokering felt Claimant should not be driving from 
“Grand Junction to her workplace in Rifle, particularly when she was on narcotics and 
also because driving that far seemed to worsen her symptoms.”

 6. Claimant eventually underwent the surgery proposed by Dr. Corenman in 
April 2009.  Claimant has not returned to work being taken off of work by Dr. Brokering 
in October 2008.

 7. Claimant testified that to attend appointments with Dr. Feinsinger, she is 
required to travel 45 miles  one way.  Claimant testified she would like to treat with Dr. 
McLaughlin, noting that Dr. McLaughlin was an authorized provider for employer and 
located only 7.6 miles from her home in Clifton.  Claimant testified that while she was 
working in Rifle, her treatment with Dr. Brokering and the physical therapy could be ar-
ranged in conjunction with her work schedule.  Since Claimant is  off work completely, 
Claimant testified she needs to make arrangements to have a family member drive her 
to her medical appointments.

 8. Claimant also testified that Dr. Feinsinger issued reports  opining that the 
surgery proposed by Dr. Corenman was not appropriate.  Claimant testified that the re-
lationship between herself and Dr. Feinsinger has broken down.

 9. The ALJ finds the testimony of the Claimant credible.  Claimant has 
proven by a preponderance of the evidence that she is entitled to a change of physician.

CONCLUSIONS OF LAW

1. Upon proper showing to the division, the employee may procure its per-
mission at any time to have a physician of the employee’s selection attend said em-
ployee.  Section 8-43-404(5)(a)(VI), supra.  Where an employee has been receiving 
adequate medical treatment, courts are reluctant to allow a change in physician.  See 
Greenwalt-Beltmain v. Department of Regulatory Agencies, W.C. No. 3-896-932 (ICAO 
December 5, 1995) (ICAO affirmed ALJ’s refusal to order a change of physician when 
the ALJ found claimant receiving proper medical care); Zimmerman v. United Parcel 
Service, W.C. No. 4-018-264 (ICAO August 23, 1995) (ICAO affirmed ALJ’s refusal to 
order a change of physician where physician could provide additional reasonable and 
necessary medical care claimant might require); and Guynn v. Penkhus Motor Co., W.C. 
No. 3-851-012 (ICAO June 6, 1989) (ICAO affirmed ALJ’s denial of change of physician 
where ALJ found claimant failed to prove inadequate treatment provided by claimant’s 
authorized treating physician).  In deciding whether to grant a change in physician, the 
ALJ should consider the need to insure that the claimant is  provided with reasonable 



and necessary medical treatment as required by § 8-42-101(1), supra, while also pro-
tecting the respondent’s  interest in being apprised of the course of treatment for which it 
may ultimately be held liable. McCormick v. Exempla Healthcare, W.C. No. 4-594-683 
(ICAO 11/27/07); see Yeck  v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 
1999). Moreover, the ALJ is not required to approve a change in physician because of a 
claimant’s personal reasons, including mere dissatisfaction. See Greager v. Industrial 
Commission, 701 P.2d 168 (Colo. App. 1985).

 2. In this case, the ALJ finds that the distance between Claimant’s residence 
in Clifton, Colorado to the offices of Dr. Feinsinger represent a significant hurdle to 
Claimant receiving medical care.  Claimant must arrange for transportation for a ninety 
(90) mile round trip drive for each doctor’s  appointment.  The ALJ also finds that Dr. 
McLaughlin is an authorized provider for employer.  Therefore, authorizing Dr. 
McLaughlin is reasonable insofar as  Respondent’s ability to be apprised of the course of 
treatment is likewise protected.  The ALJ finds that Claimant has made a proper show-
ing to change the authorized physician to attend to Claimant from Dr. Feinsinger to Dr. 
McLaughlin.  

ORDER

 It is therefore ordered that:

 1. Claimant’s request for a change of treating physician to Dr. McLaughlin in 
granted.

All matters not determined herein are reserved for future determination.

DATED:  May 21, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-763-944

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he is entitled to receive Temporary Total Disability (TTD) benefits  or Temporary Par-
tial Disability (TPD) benefits for the period August 15, 2008 until October 20, 2008.

 2. A determination of Claimant’s Average Weekly Wage (AWW).

 3. Whether Claimant has presented substantial evidence to support a deter-
mination that future medical treatment will be reasonably necessary to relieve the ef-



fects of his  industrial injury or prevent further deterioration of his condition pursuant to 
Grover v. Industrial Comm’n., 759 P.2d 705 (Colo. 1988).

 4. Whether Claimant is entitled to a disfigurement award pursuant to §8-42-
108, C.R.S.

STIPULATIONS

 The parties have agreed to the following:

1. Claimant earned an AWW of $667.57 while working for Employer.

2. A PERA offset in the amount of $309.25 per week should be applied 
against any disability benefits awarded to Claimant.

FINDINGS OF FACT

 1. Claimant worked for Employer pursuant to several contracts.  His duties 
included substitute teaching, assisting a morning teacher and night instruction.  Claim-
ant did not work for Employer during the summer months.

2. On May 19, 2008 Claimant suffered an admitted industrial injury to his left 
arm during the course and scope of his employment with Employer.  Claimant lifted a 
trash barrel in order to empty trash into a dumpster and experienced a “pop” in his left 
elbow.

3. Claimant initially received medical treatment for his industrial injury from 
Authorized Treating Physician (ATP) Annu Ramaswamy, M.D.  On May 20, 2008 Dr. 
Ramaswamy restricted Claimant from lifting in excess of five pounds with his left arm.

 4. On the date of Claimant’s injury he maintained concurrent employment.  
He worked for Integrated Building Services  performing general parking lot cleaning du-
ties.  Claimant typically swept the lot and emptied trash containers.  He earned an AWW 
of $80.00.

 5. Claimant also maintained a business in which he hauled various  materials 
to recycling facilities.  He used a winch system to retrieve heavy materials  so that he 
was not required to engage in heavy lifting.

 6. Claimant explained that his scrap-hauling duties increased during the 
summer months because he did not work for Employer.  He submitted documentation 
reflecting receipts  from his  recycling business for the years 2005-2008.  Claimant ex-
plained that his income from the recycling business varied dramatically depending on 
the price of scrap materials.  From June through October 2007 Claimant earned 
$2435.80 from his recycling business.  However, Claimant explained that the price of 
scrap “skyrocketed” in 2008.  In fact, Claimant earned more from his  scrap business  in 
May 2008 than in any other single month in which he operated the business.



7. Because of the wide fluctuations  in the price of scrap materials, Claimant’s 
earnings during the summer of 2007 yield a fair approximation of his  wage loss and di-
minished earning capacity subsequent to his  May 19, 2008 industrial injury.  There are 
153 days in the months June through October.  Dividing $2,435.80 by 153 yields $15.92 
each day.  Multiplying $15.92 times seven yields an AWW of $111.44 from Claimant’s 
scrap-hauling business.

 8. Because of persistent left arm pain Claimant underwent an elbow MRI on 
June 11, 2008.  The MRI revealed a rupture of the distal biceps tendon.

 9. Dr. Ramaswamy referred Claimant to Craig A. Davis, M.D.  Dr. Davis de-
termined that Claimant required surgical intervention to repair his  left distal biceps ten-
don.  On July 16, 2008 Claimant underwent surgery for his left arm condition.  Claimant 
explained that he was subsequently unable to work for several weeks.

 10. On August 15, 2008 Employer offered Claimant a new contract for the fol-
lowing school year.  Pursuant to the contract Claimant would earn $25.00 per hour for 
seven hours of work each week.  However, Claimant rejected the contract offer.  He did 
not state that the job duties would violate his work restrictions but instead explained that 
he rejected the offer because of the limited number of work hours offered by Employer.  
Claimant would have earned an AWW of $175.00 per week if he had accepted Em-
ployer’s job offer.

 11. On September 10, 2008 Claimant began working for HR Staffing as an 
auction car driver.  He earned $7.02 per hour for four hours of work each week.  Claim-
ant thus earned an AWW of $28.08.

 12. On September 29, 2008 Dr. Ramaswamy released Claimant to work as 
long as he did not lift in excess of 30 pounds.  On October 20, 2008 Dr. Ramaswamy 
permitted Claimant to return to full-duty employment.

 13. On October 28, 2008 Dr. Ramaswamy determined that Claimant had 
reached Maximum Medical Improvement (MMI).  He did not impose any permanent re-
strictions or assign Claimant a permanent impairment rating.  Dr. Ramaswamy did not 
recommend medical maintenance treatment other than a home exercise program.

 14. Claimant testified at the hearing in this  matter.  He stated that he seeks 
additional medical benefits to maintain his condition.  Claimant noted that his left arm 
condition periodically worsens.

 15. Claimant underwent a disfigurement evaluation at the hearing.  As a result 
of his  left arm surgery, Claimant incurred disfigurement consisting of two one and one-
half inch scars  on his  left arm and elbow.  There are also approximately nine to ten 
small, white dots from stitches  near Claimant’s left elbow.  The disfigurement is serious, 
permanent, and normally exposed to public view.  Claimant is thus entitled to a total dis-
figurement award of $500.00.



 16. Claimant has established that it is more probably true than not that he is 
entitled to TTD or TPD benefits during the period August 15, 2008 through October 20, 
2008.  He has demonstrated that his May 19, 2008 industrial injury caused a disability 
that contributed to a subsequent wage loss.

 17. The record reveals that Claimant was engaged in concurrent employment 
while working for Employer.  His stipulated AWW of $667.57 should thus be increased 
by the $80.00 AWW that he earned while working for Integrated Building Services.  
Moreover, his AWW should also be increased by the AWW of $111.44 that he earned 
while pursuing his scrap-hauling business.  Claimant’s total AWW was thus $859.01.

 18. On August 15, 2008 Employer offered Claimant a new contract for the fol-
lowing school year in which he would have earned an AWW of $175.00.  Claimant re-
jected the contract offer.  He did not state that the job duties would violate his work re-
strictions but instead explained that he rejected the offer because of the limited number 
of work hours offered by Employer.  Claimant’s industrial injury thus did not impair his 
earning capacity and contribute to a wage loss of $175.00 each week.  Claimant’s po-
tential AWW of $175.00 should therefore be subtracted from his award of disability 
benefits.  Claimant’s thus earned an AWW of $684.01.

19. On September 10, 2008 Claimant began earning an AWW of $28.08 while 
working for HR Staffing as an auction car driver.  Accordingly, beginning on September 
10, 2008 additional earnings of $28.08 each week should be subtracted from Claimant’s 
disability benefits.  A total of $203.08 should thus be subtracted from Claimant’s  AWW of 
$859.01.  Accordingly, Claimant earned a total AWW of $655.93 beginning on Septem-
ber 10, 2008.

 20. The parties  also stipulated that a PERA offset in the amount of $309.25 
per week should be applied against any disability benefits awarded to Claimant.

 21. Claimant has failed to present substantial evidence to support a determi-
nation that future medical treatment will be reasonably necessary to relieve the effects 
of his industrial injury or prevent further deterioration of his condition.  Claimant noted 
that his left arm condition periodically worsens and he would benefit from additional 
medical treatment.  However, Dr. Ramaswamy did not recommend medical mainte-
nance treatment other than a home exercise program.  Claimant’s testimony is insuffi-
cient to support a request for additional medical maintenance benefits.

 22. As a result of Claimant’s left arm surgery he incurred disfigurement con-
sisting of two one and one-half inch scars  on his left arm and elbow.  There are also ap-
proximately nine to ten small, white dots  from stitches near Claimant’s left elbow.  The 
disfigurement is serious, permanent, and normally exposed to public view.  Claimant is 
thus entitled to a total disfigurement award of $500.00.

CONCLUSIONS OF LAW



The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

TTD and TPD Benefits

 4. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary dis-
ability benefits to establish a causal connection between the industrial injury and subse-
quent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 P.2d 671 
(Colo. App. 1997).  To prove entitlement to TPD benefits, a claimant must prove that the 
industrial injury contributed to some degree to a temporary wage loss.  PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  To demonstrate entitlement to TTD bene-
fits a claimant must prove that the industrial injury caused a disability lasting more than 
three work shifts, that he left work as a result of the disability, and that the disability re-
sulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995).  The term “disability,” connotes two elements:  (1) medical incapacity evidenced 
by loss or restriction of bodily function; and (2) impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999).

 5. As found, Claimant has established by a preponderance of the evidence 
that he is entitled to TTD or TPD benefits during the period August 15, 2008 through Oc-
tober 20, 2008.  He has  demonstrated that his May 19, 2008 industrial injury caused a 
disability that contributed to a subsequent wage loss.



AWW

 6. Section 8-42-102(2), C.R.S. requires the Judge to determine a claimant's 
AWW based on her earnings at the time of injury.  The Judge must calculate the money 
rate at which services are paid to the claimant under the contract of hire in force at the 
time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 (Colo. App. 2001).  However, §8-42-
102(3), C.R.S. authorizes a Judge to exercise discretionary authority to calculate an 
AWW in another manner if the prescribed methods will not fairly calculate the AWW 
based on the particular circumstances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. 
App. 1993).  The overall objective in calculating an AWW is to arrive at a fair approxima-
tion of a claimant's wage loss and diminished earning capacity.  Ebersbach v. United 
Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).  
Therefore, §8-42-102(3), C.R.S. grants an ALJ substantial discretion to modify the AWW 
if the statutorily prescribed method will not fairly compute a claimant’s wages based on 
the particular circumstances  of the case.  In Re Broomfield, W.C. No. 4-651-471 (ICAP, 
Mar. 5, 2007).  An ALJ thus has authority to calculate an AWW based on wages earned 
through concurrent employment.  In Re Prescott, W.C. No. 4-581-518 (ICAP, Aug.11, 
2006).

 7. As found, the record reveals that Claimant was engaged in concurrent 
employment while working for Employer.  His stipulated AWW of $667.57 should thus be 
increased by the $80.00 AWW that he earned while working for Integrated Building 
Services.  Moreover, his AWW should also be increased by the AWW of $111.44 that he 
earned while pursuing his scrap-hauling business.  Claimant’s total AWW was thus 
$859.01.

 8. As found, on August 15, 2008 Employer offered Claimant a new contract 
for the following school year in which he would have earned an AWW of $175.00.  
Claimant rejected the contract offer.  He did not state that the job duties would violate 
his work restrictions but instead explained that he rejected the offer because of the lim-
ited number of work hours offered by Employer.  Claimant’s  industrial injury thus did not 
impair his  earning capacity and contribute to a wage loss of $175.00 each week.  
Claimant’s potential AWW of $175.00 should therefore be subtracted from his award of 
disability benefits.  Claimant’s thus earned an AWW of $684.01.

 9. As found, on September 10, 2008 Claimant began earning an AWW of 
$28.08 while working for HR Staffing as an auction car driver.  Accordingly, beginning on 
September 10, 2008 additional earnings of $28.08 each week should be subtracted 
from Claimant’s  disability benefits.  A total of $203.08 should thus be subtracted from 
Claimant’s AWW of $859.01.  Accordingly, Claimant earned a total AWW of $655.93 be-
ginning on September 10, 2008.

 10. As found, the parties also stipulated that a PERA offset in the amount of 
$309.25 per week should be applied against any disability benefits  awarded to Claim-
ant.



Grover Medical Benefits

 11. To prove entitlement to medical maintenance benefits, a claimant must 
present substantial evidence to support a determination that future medical treatment 
will be reasonably necessary to relieve the effects of the industrial injury or prevent fur-
ther deterioration of his condition.  Grover v. Industrial Comm’n., 759 P.2d 705, 710-13 
(Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 (Colo. 
App. 1995).  Once a claimant establishes the probable need for future medical treat-
ment he “is  entitled to a general award of future medical benefits, subject to the em-
ployer's right to contest compensability, reasonableness, or necessity.”  Hanna v. Print 
Expediters, Inc., 77 P.3d 863, 866  (Colo. App. 2003); see Karathanasis v. Chilis Grill & 
Bar, W.C. No. 4-461-989 (ICAP, Aug. 8, 2003).  Whether a claimant has presented sub-
stantial evidence justifying an award of Grover medical benefits  is one of fact for deter-
mination by the Judge.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 
919 P.2d 701, 704 (Colo. App. 1999).

 12. As found, Claimant has failed to present substantial evidence to support a 
determination that future medical treatment will be reasonably necessary to relieve the 
effects of his industrial injury or prevent further deterioration of his  condition.  Claimant 
noted that his left arm condition periodically worsens and he would benefit from addi-
tional medical treatment.  However, Dr. Ramaswamy did not recommend medical main-
tenance treatment other than a home exercise program.  Claimant’s testimony is insuffi-
cient to support a request for additional medical maintenance benefits. 

Disfigurement

 13. Section 8-42-108, C.R.S. provides that a claimant may obtain additional 
compensation if she is seriously disfigured as  the result of an industrial injury.  As found, 
as a result of Claimant’s left arm surgery he incurred disfigurement consisting of two 
one and one-half inch scars  on his  left arm and elbow.  There are also approximately 
nine to ten small, white dots from stitches near Claimant’s left elbow.  The disfigurement 
is  serious, permanent, and normally exposed to public view.  Claimant is thus entitled to 
a total disfigurement award of $500.00.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant is  entitled to TTD or TPD benefits for the period August 15, 2008 
through October 20, 2008.

2. Between August 15, 2008 and September 9, 2008 Claimant earned an 
AWW of $684.01.  Between September 10, 2008 and October 20, 2008 Claimant 
earned an AWW of $655.93.



3. Respondents are entitled to a PERA offset in the amount of $309.25 per 
week against the disability benefits awarded to Claimant.

4. Claimant’s request for additional medical maintenance benefits is denied 
and dismissed.

5. Claimant is entitled to a disfigurement award in the amount of $500.00.

6. Any issues not resolved in this order are reserved for future determination.

DATED: May 21, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-765-692

STATUTORY CONTEXT OF THE CLAIM

 Claimant, a firefighter, brings this claim under the Workers’ Com-
pensation Act of Colorado, §§8-40-101, et seq., C.R.S. (2008). Section 8-
41-209, supra, provides the following coverage for occupational diseases 
contracted by firefighters:  

(1)  Death, disability, or impairment of health of a fire-
fighter of any political subdivision who has completed five or 
more years of employment as a firefighter, caused by cancer 
of the brain, skin, digestive system hematological system or 
genitourinary system and resulting from his or her employ-
ment as a firefighter, shall be considered an occupational 
disease.

(2) Any condition or impairment of health described in 
subsection (1) of this section:

(a) Shall be presumed to result from a firefighter’s  em-
ployment if, at the time of becoming a firefighter or thereaf-
ter, the firefighter underwent a physical examination that 
failed to reveal substantial evidence of such condition or im-
pairment of health that preexisted his or her employment as 
a firefighter; and



(b) Shall not be deemed to result from the firefighter’s 
employment if the firefighter’s  employer or insurer shows by 
a preponderance of the medical evidence that such condition 
or impairment did not occur on the job.

ISSUES

¬ Did respondents show by a preponderance of the medical evidence that claim-
ant’s prostate cancer was proximately caused by a hazard or exposure outside of his 
employment as a combat firefighter?

¬ Did claimant prove by a preponderance of the evidence that he is entitled to 
medical and temporary disability benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

Employer is  a political subdivision operating a regional firefighting authority that serves 
a population of some 170,000 people.  Claimant's date of birth is  January 28, 1955; his 
age at the time of hearing was 54 years.  Claimant underwent a pre-employment physi-
cal for employer on January 19, 1979.  On February 1, 1979, claimant started working 
as a firefighter for employer; his age then was 24 years.  Claimant has worked for some 
30 years for employer and has  held the rank of captain for some 9 years.  The Judge 
adopts the parties’ stipulation in finding claimant’s average weekly wage (AWW) is 
$1,346.15.  Claimant’s testimony at hearing was credible and persuasive.  

In April of 2008, Michael R. Lee, D.O., diagnosed claimant with prostate cancer, a can-
cer of the genitourinary system.  The Judge adopts  the stipulation of the parties in find-
ing that claimant meets the threshold requirements of §8-41-209: Claimant completed 
five or more years of employment as  a firefighter. At the time employer hired him, claim-
ant underwent a physical examination that failed to reveal substantial evidence of pre-
existing prostate cancer.  Claimant’s prostate cancer is a cancer of the genitourinary 
system and meets the definition of a health condition considered an occupational dis-
ease under §8-41-209(1).  Applying §8-41-209(2)(a) and (b), claimant’s prostate cancer 
is  presumed to have resulted from his work as a firefighter for employer.  Respondents 
thus shoulder the burden of showing it more probably true that claimant’s prostate can-
cer did not arise out of an occupational exposure from his work as a firefighter.

Claimant reported his  diagnosis of prostate cancer to employer.  Employer filed a first 
report of injury and referred him to Michael Holthouser, M.D.  Dr. Holthouser evaluated 
claimant on May 12, 2008.  Dr. Holthouser specializes in occupational medicine. There 



was no persuasive evidence otherwise showing that Dr. Holthouser has any experience 
or training in diagnosing or treating prostate or any type of cancer. Dr. Holthouser ap-
plied the language of §8-41-209 and determined claimant’s prostate cancer work-
related.  

Dr. Lee performed laparoscopic surgery upon claimant on June 23, 2008.  As a result of 
surgery and treatment for prostate cancer, claimant missed approximately 4 months 
from work.  Claimant then returned to full-time work as a firefighter.

Claimant has a family history of prostate cancer.  Claimant’s father was diagnosed with 
prostate cancer some 10 years ago at age 68.  Claimant’s only brother, his younger, 
was diagnosed with prostate cancer at age 49, shortly after claimant was diagnosed.  
Claimant thus has two relatives  in the first degree diagnosed with prostate cancer.  Nei-
ther claimant’s father nor brother have worked as a firefighter.

After learning of his diagnosis, claimant contacted some 150 fellow firefighters by email, 
suggesting that they be tested for prostate cancer.  Claimant was unaware which, if any, 
of his fellow firefighters  followed his advice to get tested.  Claimant was unaware 
whether any of those firefighters have been diagnosed with prostate cancer. 

Claimant is stationed in the ladder division where he has been engaged in significant 
firefighting suppression activity.  Between January 1, 2003, and November 2008, claim-
ant had been dispatched to fight three hundred and sixty nine (369) fires, twenty nine 
(29) ruptures, explosions, or overheating events, and one hundred (100) hazardous 
condition events.     

Urologist Richard R. Augspurger, M.D., is Medical Director for The Urology Center of 
Colorado.  Dr. Augspurger has practiced medicine for some 30 years.  At respondents’ 
request, Dr. Augspurger performed an independent medical examination of claimant on 
October 6, 2008.  Urologists treat conditions associated with the urinary system and 
male fertility system, including treatment of prostate conditions.  Dr. Augspurger testified 
as an expert in the area of Urology.  Crediting Dr. Augspurger’s  testimony, prostate can-
cer is the most common cancer that men contract.  Regarding etiology, Dr. Augspurger 
testified:

In most cases, we don’t know the reason why people get prostate cancer.

****

Most cases, 85 percent of the cases of prostate cancer, we do not know 
the etiology.  It happens sporadically.  So, it can happen in every man.  

****

[A]lmost all the people who come to our office have sporadic prostate can-
cer.  And then, there’s a group of people which count for 15 percent, and 
that’s the familial, the ones that run in families.  So, the ones that go in 



families  is  about 15 percent.  And then there’s a little smaller group here, 
which are the hereditary ones.

****

And hereditary means there’s  some genes associated with it, and there’s 
at least seven genes, and probably more today, that have been identified 
as a link to prostate cancer.

The problem you have is  just because you have the gene for prostate 
cancer doesn’t mean that prostate cancer will be manifested.

Dr. Augspurger placed claimant in the hereditary category because he has a father who 
has prostate cancer and because claimant and his  brother developed prostate cancer 
under the age of 55 years.

Respondents retained Epidemiologist Noel S. Weiss, M.D., to review claimant’s case 
and to testify as an expert in Epidemiology, which involves  the investigation of risk.   In 
his report, Dr. Weiss wrote:

If we tentatively assume that firefighting can adversely influence the risk of 
prostate cancer, what is  the likelihood that for a given firefighter who de-
veloped that cancer, his exposure on the job was a contributory factor?  
Unfortunately, any man can develop cancer of the prostate, and al-
most always the reasons for its development are unknown.  What-
ever these reasons, they are present in firefighters just as in the rest 
of us.  So if a firefighter does  develop prostate cancer it could be the re-
sult of on the job exposure (given the tentative assumption made above), 
or it could be due to the result of non-occupational exposure or exposures.

(Emphasis added). 

The Judge credits the testimony of Dr. Weiss in finding: Meta-analysis is a structured 
quantitative review of the medical literature on a particular subject, providing a summary 
estimate of the association (observed higher incidence) between a particular exposure 
and a particular disease;  a carcinogen is a substance that, under some circumstances, 
and in certain species, has the capacity to increase the risk of developing cancer.  

One study, Cancer Risk Among Firefighters: A Review and Meta-analysis of 32 Studies, 
referred to as the LeMasters’s study, suggests a probable association of increased risk 
of prostate cancer among firefighters, based upon studies demonstrating a 28% in-
creased risk over the general population of men.   The LeMasters’s study provides:

Results showing a probable association for prostate cancer is curious.  
Prostate cancer is the most common malignancy affecting men and is the 
second leading cause of cancer.  Risk of developing prostate cancer is 
associated with advancing age, black race, a positive family history, 



and may be influenced by diet.  Although the positive association with 
prostate cancer may be due to some of these factors, it is unlikely 
that these entirely explain the findings; most studies analyzed white 
men adjusting for age.

(Emphasis added).  

According to Dr. Weiss, the LeMasters’s  study concluded that firefighters may have a 
28% increased risk of developing prostate cancer.  This  equates  to a relative risk of 
1.28, meaning that if you consider 128 firefighters with prostate cancer (and no family 
history), 28 of those men may have contracted prostate cancer because of firefighting 
and the other 100 would have contracted prostate cancer even if they were never fire-
fighters.

Dr. Weiss testified to the following:  There have been a number of studies of prostate 
cancer that looked at family history as  a potential risk factor. Those studies conclude 
that the increased risk associated with having a father and brother diagnosed with pros-
tate cancer is quite strong. Compared to the 1.28 relative risk (or 28% increase) for fire-
fighters and prostate cancer, if a man has a father and a brother who have a history of 
prostate cancer, the relative risk is 5, which translates into a 500% increased risk. When 
comparing a 28% increased risk for firefighters to develop prostate cancer to a 500% 
increased risk for hereditary factors, there’s no question that the excess risk associated 
with family history, not only in terms of its  size, but also in terms of the solidity of the in-
terpretation, greatly differs for that of firefighters. In statistical terms, the 500% is, ac-
cording to Dr. Weiss, far more than probable, it is more definite.

Virginia Weaver, M.D., testified as claimant’s medical expert in the area of occupational 
medicine and public health. Dr. Weaver agreed that she is  not an expert in epidemiol-
ogy.  Dr. Weaver has studied the connection between firefighting and occupational ex-
posures to carcinogenic substances.  Since 2006, Dr. Weaver has held the position of 
Director of the Johns Hopkins University, Bloomberg School of Public Health Occupa-
tional Medicine Environmental Medicine, Residency Program.  As  an expert in the field 
of public health and occupational disease, Dr. Weaver has worked closely with the In-
ternational Association of Fire Fighters  (IAFF).  The IAFF funds a residency program at 
Johns Hopkins.  

The testimony of Dr. Weaver and Dr. Weiss, as well as the scientific articles introduced 
by claimant, establish that combat firefighters  are exposed to numerous carcinogens, 
such as, arsenic, asbestos, benzene, benzo[a]pyrene, formaldehyde, polychlorinated 
dibenzo-furans, dibenzo-p-dioxens.  Firefighters  are exposed to high levels of these 
carcinogens during both fire suppression and fire overhaul phases.  According to Dr. 
Weiss, there are studies that show exposures to benzene, benzoprine, soot, formalde-
hyde, and diesel exhaust may cause an increased risk to some forms of cancer, but not 
prostate cancer.  

According to Dr. Weiss, the data falls  short of showing that firefighting predisposes a 
firefighter to any form of cancer.  Dr. Weiss disagrees with the presumption enacted by 



the General Assembly under §8-41-209; he argues the presumption is unsupported sci-
entifically and should not be applied in any case.  In essence, Dr. Weiss argues there is 
no adequately established causal relationship between firefighter’s exposure to carcino-
gens and the development of cancer.  

In summary, Dr. Weiss admitted that he did not know what caused claimant’s prostate 
cancer.  Although he asserted that claimant’s cancer development was more likely ge-
netic, he was unable to identify which of claimant’s genes would have caused him to 
contract prostate cancer.    

Dr. Weaver is an acknowledged advocate for firefighters. Dr. Weaver testified before a 
legislative committee of the Colorado General Assembly at the request of the IAFF and 
the Colorado Professional Firefighters.  Dr. Weaver advocated in favor of passage of 
the statutory presumption now codified at §8-41-209.  Dr. Weaver’s testimony before the 
legislative committee was not specific to prostate cancer. Dr. Weaver instead testified 
that, in general, there is a causal relationship between firefighters’s occupational expo-
sures and all types of cancer.

According to Dr. Weaver, multiple studies show combat firefighters repeatedly face un-
controlled exposures to carcinogens.  Dr. Weaver discussed the shortfalls in epidemiol-
ogical research to determine the precise dosage of carcinogens combat firefighters  en-
counter.  Dr. Weaver wrote:

Risk estimates … likely underestimate the true risk in fire fighters due to 
the challenges in accurately accessing risk in fire fighters. The first chal-
lenge is exposure assessment.  In controlled manufacturing settings, air 
monitoring is performed to calculate routine exposures.  This is  impossible 
for fire fighters.  As  a result, many studies simply list exposure as yes or 
no based on occupation as a fire fighter.  However, there is wide variation 
in exposures depending on geographic location of the fire station the em-
ployee works in and the duration of exposure.  

Dr. Weaver also identified what she termed the “healthy worker effect” as a further limi-
tation to the development of scientific models; she wrote:

In order to perform the physically demanding work involved in fire fighting, 
workers must enter the workforce very fit and continue to exercise and 
watch their diet to control weight and maintain physical ability ….

Dr. Weaver explained that the LeMasters study shows that, overall, firefighters have a 
10% lower risk of dying at a given age than the general population because of the 
healthy worker effect.    

Dr. Weaver opined that claimant has two identified risk factors  for cancer: Claimant’s 
occupation as  a combat firefighter, which comprises thirty years of exposure to carcino-



gens, and his family history.  Dr. Weaver opined that, given the length of his work as a 
firefighter, claimant’s occupational exposure clearly contributed to his prostate cancer 
and is not outweighed by his  family history.  Dr. Weaver testified that a recent study from 
the National Cancer Institute demonstrated that combat firefighting also carries with it a 
three to four-fold risk of prostate cancer, a risk not dissimilar to that based on hereditary 
factors.

Dr. Weaver explained: The synergy of the heredity factor coupled with exposure to car-
cinogens is not fully understood.  While this is a consideration to be studied, the science 
is  still lagging. This  is why, from a public health prospective, the firefighter presumption 
has been adopted in Colorado and in many other states in recognition of the increased 
risk that combat firefighters daily encounter in their life-saving occupation.      

Dr. Augspurger agrees that the LeMasters’s study shows an increased incidence of 
prostate cancer in firefighters.  According to Dr. Augspurger, claimant’s strong family his-
tory remains the most likely risk factor for his prostate cancer, irrespective of his work as 
a firefighter.  Dr. Augspurger however testified that he continues to hold to what he 
opined in his written report, where he wrote:

It is not possible for me to determine which is the underlying etiology for 
[claimant’s] prostate cancer.

Dr. Augspurger testified:

For each individual patient you cannot say [heredity] is a specific fac-
tor.  But if you go on percentages, the most likely cause on percentage 
basis would be the family history.

(Emphasis  added).  The Judge infers from his testimony that, while Dr. Augspurger 
might rely upon statistical data showing an association between risk of prostate cancer 
and a patient’s family history, that association is  only useful in advising a patient to un-
dergo testing, and not for determining what is  the medically probable cause of the can-
cer.   Dr. Augspurger continues to opine that the cause or etiology of claimant’s prostate 
cancer is  beyond the reach of current medical science.  Dr. Augspurger’s medical opin-
ion here was supported by the opinions of Dr. Weiss  and Dr. Weaver.  Dr. Augspurger’s 
opinion was persuasive in showing it beyond the reach of current medical science to de-
termine the medically probable cause of claimant’s prostate cancer.  

Respondents failed to show it more medically probable than not that claimant’s prostate 
cancer was proximately caused by an exposure outside of his employment as a combat 
firefighter.  Under §8-41-209, respondents shouldered the burden to adduce medical 
evidence showing it medically probable claimant’s prostate cancer was proximately 
caused by a hazard or exposure outside of his  employment as a combat firefighter.  The 
Judge credited the medical opinion of Dr. Augspurger in finding it beyond the reach of 
current medical science to determine the medically probable cause of claimant’s pros-
tate cancer.  Thus, while Dr. Weiss and Dr. Weaver interpret epidemiological studies dif-
ferently in establishing whether or not there is some statistical significance or associa-



tion between claimant’s  occupational exposure from his  work as  a combat firefighter 
and the development of prostate cancer, such evidence is  insufficient to show the medi-
cally probable cause of claimant’s prostate cancer.  The Judge thus  largely rejects the 
opinions of Dr. Weiss and Dr. Weaver as lacking probative value on the question of the 
medically probable or proximate cause of claimant’s prostate cancer.

Claimant showed it more probably true than not that his occupational disease of pros-
tate cancer proximately caused his wage loss during the 4-month period following his 
surgery.  Crediting his testimony, claimant was unable to return to his regular work at 
employer for a period of 4 months following his surgery.

Claimant showed it more probably true than not that medical treatment from May 12, 
2008, ongoing, provided by Dr. Holthauser, by Dr. Lee, and by medical providers to 
whom they referred claimant was  reasonable and necessary to cure and relieve claim-
ant of the effects of his compensable prostate cancer condition. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

A. Compensability:

Respondents argue they have shown by a preponderance of the medical evi-
dence that claimant’s prostate cancer was proximately caused by a hazard or exposure 
outside of his employment as a combat firefighter.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that his prostate cancer arose out of the course and 
scope of his employment as a firefighter.  Section 8-41-301(1), supra; see City of Boul-
der v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in favor of 
the rights of claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 



1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

The test for distinguishing between an accidental injury and occupational disease 
is  whether the injury can be traced to a particular time, place, and cause.  Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational disease" is  defined by  
§8-40-201(14), supra, as:
 

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed out-
side of the employment. 

(Emphasis  added).  This section imposes additional proof requirements beyond that re-
quired for an accidental injury by adding the "peculiar risk" test; that test requires that 
the hazards associated with the vocation must be more prevalent in the work place than 
in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 
1993).  

Here, the Judge found that respondents  failed to show it more medically probable 
than not that claimant’s  prostate cancer was proximately caused by an exposure out-
side of his employment as a combat firefighter.  The Judge construed §8-41-209(2)(b), 
supra, as requiring respondents to adduce medical evidence showing it medically prob-
able claimant’s prostate cancer was proximately caused by a hazard or exposure out-
side of his  employment as a combat firefighter.  Respondents thus failed to prove by a 
preponderance of the medical evidence that claimant’s  prostate cancer was proximately 
caused by an exposure outside of his employment.     

The Judge credited the medical opinion of Dr. Augspurger in finding it beyond the 
reach of current medical science to determine the medically probable cause of claim-
ant’s prostate cancer.  While Dr. Weiss and Dr. Weaver interpret epidemiological studies 
differently in establishing whether or not there is some statistical significance or associa-
tion between claimant’s  occupational exposure from his  work as  a combat firefighter 
and the development of prostate cancer, the Judge found such evidence insufficient to 
show the medically probable cause of claimant’s prostate cancer.  The Judge thus 
largely rejected the opinions of Dr. Weiss and Dr. Weaver as lacking probative value on 
the question of the medically probable or proximate cause of claimant’s prostate cancer.



The Judge concludes claimant’s development of prostate cancer should be found 
a compensable occupational disease.

B. Medial and Temporary Disability Benefits:

 Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to medical and temporary disability benefits.  The Judge agrees.

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 

 To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires  claimant to establish a causal connection between a work-
related injury and a subsequent wage loss  in order to obtain TTD benefits.  PDM Mold-
ing, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical 
incapacity evidenced by loss or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is  no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's  testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).
   

The Judge found that claimant showed it more probably true than not that medi-
cal treatment from May 12, 2008, ongoing, provided by Dr. Holthauser, by Dr. Lee, and 
by medical providers to whom they referred claimant was reasonable and necessary to 
cure and relieve claimant of the effects of his compensable prostate cancer condition. 
The Judge further found that claimant showed it more probably true than not that his 
occupational disease of prostate cancer proximately caused his wage loss during the 4-
month period following his surgery.  The Judge credited his testimony in finding claimant 
was unable to return to his regular work at employer for a period of 4 months following 
his surgery.



 The Judge concludes that insurer should pay, pursuant to fee schedule, for medi-
cal treatment from May 12, 2008, ongoing, provided by Dr. Holthauser, by Dr. Lee, and 
by medical providers to whom they referred claimant for reasonably necessary treat-
ment of his compensable prostate cancer condition.  Insurer should pay claimant TTD 
benefits from June 23, 2008, ongoing for a period of 4 months until claimant returned to 
his regular work.  

 ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s development of prostate cancer is a compensable occupa-
tional disease.  

2. Insurer shall pay, pursuant to fee schedule, for medical treatment from 
May 12, 2008, ongoing, provided by Dr. Holthauser, by Dr. Lee, and by medical provid-
ers  to whom they referred claimant for reasonably necessary treatment of his compen-
sable prostate cancer condition.  

3. Insurer shall pay claimant TTD benefits from June 23, 2008, ongoing for a 
period of 4 months until claimant returned to his regular work.

4. Insurer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due. 

5. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  __May 20, 2009

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-767-542
______________________________________________________________________
                                                                                                                     
FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
______________________________________________________________________

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on May 14, 2009, in Denver, Colorado.  The hearing was 



digitally recorded (Reference: 5/14/09, Courtroom 4, beginning at 8:34 AM, and ending 
at 9:51 AM).

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s counsel, to be submitted electronically, 
giving Respondent 3 working days after receipt thereof within which to file objections.  
The proposed decision was submitted on May 19, 2009.  No timely objections  were 
filed.  After a consideration of the proposed decision, the ALJ has modified the proposed 
decision and, as modified, hereby issues the following decision.

ISSUES

 The issues to be determined by this decision concern compensability; if compen-
sable, average weekly wage (AWW); temporary total disability (TTD) from June 23, 
2008 through September 1, 2008, inclusive; bodily disfigurement; and, medical benefits 
(authorization, reasonably necessary and causal relatedness).  

At the commencement of the hearing, the parties stipulated that Claimant’s cor-
rect AWW is  $660.12, thus, yielding a TTD rate of $442.00 per week, and the ALJ so 
finds.

 Respondents raised the affirmative proposition of penalties for late reporting, as 
provided by Section 8-43-102(1)(a), C.R.S. (2008).  Claimant bears the burden of proof 
by a preponderance of the evidence on all issues except penalties, for which Respon-
dent bears the burden of proof.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1. Claimant is  employed at one of the Employer’s stores as the assistant 
produce manager.  Claimant’s job duties include produce stocking, cleaning produce 
area and moving produce to and from the sales floor.

2. On May 25, 2008, the Claimant was working the closing shift.   As part of 
his regular job duties, he was required to move four bins of watermelons from the front 
of the store to the produce floor.

3. While the Claimant was moving the bins of watermelon, he sustained an 
injury to his  abdominal area.  He felt nausea and fatigue and the next day, May 26, 
2008, he found a small lump over his navel.



4. Claimant did not know the extent of his injury and, therefore, he did not 
immediately report the injury in writing to his  Employer. Claimant also testified that he 
did not report the injury at first because the store had a streak of 650 days of no injuries. 
According to the Claimant, employees were rewarded with food and parties due to the 
stores injury free record.  After the Claimant learned the extent of his injury and that he 
would need surgery and would miss a considerable amount of work he reported the in-
jury.

5. Claimant continued to work full duty for the Employer and on June 10, 
2008, he went to his  personal care physician, Timothy Lewan, M.D., complaining of ab-
dominal pain and a lump.

6. Dr. Lewan diagnosed the Claimant with a ventral hernia and he referred 
the Claimant for a surgical consultation.

 7. On July 18, 2008, Allen Rosenberger, M.D., a surgeon, saw the Claimant 
for a surgical consultation.  Dr. Rosenberger determined at that time that Claimant 
would need surgical repair for his injury.

8. Claimant reported the injury, in writing, to his  Employer on July 21, 2008, 
and was he referred to workers’ compensation physician, Julie Parsons, M.D., who be-
came the Claimant’s authorized treating physician (ATP).

9. On July 22, 2008, Dr. Parsons evaluated the Claimant.  She was of the 
opinion that Claimant’s  objective findings were consistent with the mechanism of injury.  
Dr. Parsons  diagnosed Claimant with a hernia and referred him to Dr. Rosenberger for 
surgery.

10. On July 23, 2008, the Claimant underwent surgical repair for his hernia, by 
Dr. Rosenberger.

11. As a result of Claimant’s surgical repair, he has sustained substantial dis-
figurement.  He has a 2” horizontal surgical scar over his navel.

12. After surgery, the Claimant was placed on restrictions and those restric-
tions prevented him from performing his regular job as an assistant produce manager 
with the Employer.



13. Claimant was off work from June 23, 2008 to September 2, 2008, due to 
his work related injury, restrictions and surgical repair.   Respondent, however, offered 
Claimant light duty for four days  between July 23, 2008 and September 2, 2008.  
Claimant earned full wages during these four days.

14. Claimant has proven that it is more probable than not that moving the wa-
termelons on May 25, 2008 caused him to suffer a work related injury.  Claimant has 
proven that his hernia arose out of the course and scope of his employment and was 
proximally caused by his job duties.

15. Claimant’s testimony that he sustained a work related injury on May 25, 
2008 was credible and persuasive.

16. Claimant has  proven, by a preponderance of the evidence, that his hernia 
is  causally related to the injury on May 25, 2008, and that the medical care and treat-
ment for this condition was, and is, reasonably necessary to cure and relieve the effects 
of the injury, and that all medical care on and after July 21, 2008 was, and is, author-
ized.

17. Claimant’s treatment with his  primary care physician, Dr. Lewan, prior to 
reporting his work related injury, is  not authorized and not the responsibility of Respon-
dent.

18. Respondent’s request for penalties under Section 8-43-102(1)(a), C.R.S. 
(2008), is moot because Claimant is not claiming wage loss until July 21, 2008.

19. Claimant is not requesting TTD benefits  from May 25, 2008 to July 21, 
2008, as he continued to work full duty during that period of time.

20. Claimant reported the work-related nature of his injury in writing on July 
21, 2008, and he was taken off work from July 21, 2008 through September 2, 2008 as 
a result of his surgery.  Therefore, the Claimant has proven, by preponderant evidence, 
that he was temporarily and totally disabled during that period of time, with the excep-
tion of four days when he earned full wages at modified duty.  Claimant has failed to 
prove any temporary disability from September 3, 2008 through the hearing date of May 
14, 2009.



CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The fact finder should consider, among other things, the consistency 
or inconsistency of a witness’ testimony and/or actions; the reasonableness or unrea-
sonableness (probability or improbability) of a witness’ testimony and/or actions; the mo-
tives of a witness; whether the testimony has  been contradicted; and, bias, prejudice or 
interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 
3:16 (2005).   As found, the Claimant’s testimony was credible and it supports the occur-
rence of a compensable hernia.  The medical opinion on reasonable necessity of the 
need for surgery is un-contradicted.  Indeed, Claimant’s ATP, Dr. Parsons, referred the 
Claimant for a surgical consultation with Dr. Rosenberger, who performed a surgical re-
pair of Claimant’s  hernia.  See, Annotation, Comment: Credibility of Witness Giving Un-
contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that 
the fact finder is not free to disregard un-contradicted testimony.  As found, Dr. Rosen-
berger’s opinion is un-contradicted.

 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  Also, the burden of proof is  generally placed on the party asserting the affirma-
tive of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “pre-
ponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
the Claimant has sustained his burden with respect to compensability, medical benefits 
(authorization, reasonably necessary and causally related), AWW, and TTD.  Although 
Respondent has sustained its burden with respect to late reporting of injury, the issue is 
moot since Claimant is not claiming any temporary disability benefits before reporting 
the work-related nature of his injury to his Employer.

c. An injury is deemed compensable when a claimant proves that there was 
a causal connection between the work and the injury.  See Toldebert v. Martin Marietta 
Corp., 759 P.2d 17 (1988).  Where, at the time of the accident, the employee is perform-
ing a service arising out of and in the course of his  employment, and where the injury is 



proximally caused by the accident arising out of and in the course of his employment, 
and is not intentionally self-inflicted, compensation is  warranted.  J.W. Metz Lumbar Co. 
v. Taylor, 302 P.2d 521, 134 Colo. 249 (1956).  As found, Claimant has proven that his 
hernia arose out of the course and scope of his employment and was proximally caused 
by his job duties.

 d. The employer’s initial right to select the treating physician is  triggered 
once the employer has some knowledge of the facts concerning the injury or occupa-
tional disease related to the employment and indicating “to a reasonably conscien-
tious manager” that a potential workers’ compensation claim may be involved.  Bunch 
v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006).  As found, Claimant 
reported the work-related nature of his injury to the Employer on July 21, 2008, and the 
Employer referred him to Dr. Parsons, who in turn referred him to Dr. Rosenberger for 
surgery.  To be authorized, all referrals must remain within the chain of authorized refer-
rals in the normal progression of authorized treatment.  See Mason Jar Restaurant v. 
Industrial Claim Appeals Office, 862 P. 2d 1026 (Colo. App. 1993); One Hour Cleaners 
v. Industrial Claim Appeals Office, 914 P. 2d 501 (Colo. App. 1995); City of Durango v. 
Dunagan, 939 P.2d 496 (Colo. App. 1997).  As  found, Dr. Parsons referred the Claimant 
to Dr. Rosenberger for surgery, and this was in the natural progression of medical 
treatment.

 e. To be a compensable benefit, medical care and treatment must be caus-
ally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s medical treatment is 
causally related to his compensable hernia of May 25, 2008.  Also, medical treatment 
must be reasonably necessary to cure and relieve the effects of the industrial occupa-
tional disease.  Section 8-42-101 (1) (a), C.R.S. (2008).  Morey Mercantile v. Flynt, 97 
Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). As  found, all of the Claimant’s  medical care and treatment for the 
hernia, as reflected in the evidence, was and is reasonably necessary.        

f. To establish entitlement to temporary disability benefits, a claimant must 
prove that the industrial injury has caused a “disability,” and that he has suffered a wage 
loss that, “to some degree,” is  the result of the industrial disability.  Section 8-42-103(1), 
C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).   Disability 
from employment is  established when the injured employee is unable to perform the 
usual job effectively or properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. 
App.1986).  This is true because the employee’s restrictions presumably impair his  op-
portunity to work at pre-injury wage levels.  Kiernan v. Roadway Package System, W.C. 
No. 4-443-973,  (ICAO, December 18, 2000). As found, Claimant was unable to perform 
his job from July 21, 2008 through September 2, 2008, both dates inclusive, excluding 
the four days  Claimant actually worked at full wages, a total of 39 days.  As found, 
Claimant has failed to prove any temporary disability from September 3, 2008 through 
the hearing date of May 14, 2009.
        



            g.       Once the prerequisites  for TTD are met (e.g., no release to return to full 
duty, MMI has not been reached, a temporary wage loss is occurring and there is no ac-
tual return to work), TTD benefits  are designed to compensate for a 100% temporary 
wage loss.  See Eastman Kodak Co. v. Industrial Commission, 725 P. 2d 107 (Colo. 
App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As found, Claim-
ant sustained a 100% temporary wage loss from July 21, 2008 through September 2, 
2008, with the exception of four days working during this period of time.

e. Temporary total disability benefits are paid at a rate of two thirds of the 
AWW, not to exceed a maximum of 91% of the state AWW.  Section 8-42-105(1), C.R.S. 
(2008).  Based on the AWW of $660.12, which yields a TTD rate of $442.00 per week, 
or $63.14 per day, Claimant is entitled to aggregate TTD benefits  of $2,462.46 for the 
period from July 21, 2008 through September 2, 2008, excluding the four days worked 
during this period of time.

ORDER

IT IS THEREFORE ORDERED THAT:

A. Respondent shall pay the costs of all medical care and treatment for his 
compensable hernia, after July 21, 2008, including the costs of surgery, 
subject to the Division of Workers’ Compensation Medical Fee Schedule.

B.  Respondent shall pay the Claimant temporary total disability benefits at the rate 
of $443.00 per week, or $63.14 per day, from July 21, 2008 through September 2, 2008, 
both dates inclusive, excluding the four days worked at full wages, a total of 39 days, in 
the aggregate amount of $2,462.46, which is payable retroactively and forthwith.   Any 
and all claims for temporary disability benefits from September 3, 2008 though May 14, 
2009 are hereby denied and dismissed.

C. Respondent shall pay the Claimant the sum of $600.00 for and on account of 
bodily disfigurement, in addition to all other benefits due, which is payable in one lump 
sum.

D.  Respondent’s request for late reporting penalties, pursuant to Section 8-
43-102 (1) (a), C.R.S. (2008), although proven, is hereby denied and dis-
missed as moot since there are no claims for temporary benefits before 
the reporting date.

E. Respondent shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due. 



F. Any and all issues not determined herein are reserved for future decision.

DATED this _____ day of May 2009.

     EDWIN L. FELTER, JR.
     Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-723-662, 4-703-202 and 4-665-972

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on February 2, 2009 and April 27, 2009, in Denver, Colo-
rado.  The three cases below were consolidated for all purposes, and are referenced by 
W.C. No. 4-723-662.  The hearing was digitally recorded (reference: 2/2/09, Courtroom 
4, beginning at 1:30 PM, and ending at 4:52 PM; and, 4/27/09, Courtroom 3, beginning 
at 1:30 PM, and ending at 3:30 PM).  

 W.C. No. 4-723-662, a fully contested alleged injury of July 5, 2003, at which time 
the Employer was insured by Wausau Insurance Company (hereinafter “Wausau”), was 
dismissed by Full Findings of fact, Conclusions of Law and Order, mailed May 5, 2009.    
W.C. No. 4-703-202, a fully contested injury of December 16, 1998, concerning Lum-
bermen”s Underwriting Alliance (hereinafter “Lumbermen’s”) was dismissed by Full 
Findings, mailed May 5, 2009.  

The subject of this  decision involves W.C. No. 4-665-972, a fully contested al-
leged injury of May 2005, at which time the Employer was insured by Employers  Com-
pensation Insurance Company (hereinafter (“Employers Insurance”).  The work-related 
nature of the injury was first reported to the Employer on October 14, 2005. 
 

 At the conclusion of the hearing, with respect to W.C. No. 4-665-972 (the alleged 
injury of October 15, 2005), the ALJ established a briefing schedule:  Claimant’s open-
ing brief to be filed electronically within 5 working days, or by May 4, 2009; Respon-
dents’ answer brief to be filed within 5 working days thereof, or by May 11, 2009; and, 
Claimant’s reply brief to be filed within 3 working days, or by May 14, 2009.  Claimant’s 
opening brief was filed on May 4, 2009.  Respondents’ answer brief was filed on May 
11, 2009.  No timely reply brief was filed.  The matter was  deemed submitted for deci-
sion on May 15, 2009.
 



ISSUES
 

The issues to be determined by this decision concern:  (1) whether the Claimant 
sustained a compensable traumatic injury in May 2005, while lifting a window well, with 
an onset of disability on or about October 14, 2005, specifically, did the Claimant sustain 
a compensable aggravation of a preexisting back condition in May 2005, or did he expe-
rience a non-compensable exacerbation in the natural progression of his preexisting 
back condition; if compensable, (2) whether Claimant is entitled to medical benefits 
(authorization, causally related and reasonably necessary); average weekly wage 
(AWW); and, temporary total disability (TTD) benefits from January 19, 2006 and con-
tinuing until termination thereof is  warranted by law.   Respondents raised the affirma-
tive defense of “responsibility for termination.”

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1. Claimant is  a 54-year old former employee of the Employer herein.  The 
Employer first employed the Claimant in 1993 as  a concrete construction laborer.  Not 
long after the commencement of his  employment, the Employer promoted the Claimant 
to the position of construction foreman.  

Previous Injuries 

2. On May 30, 1995, the Claimant sustained an injury to his hand and finger-
tips. He reported the May 30, 1995 injury to his Employer and he received treatment, 
and returned to work following the May 30, 1995 injury.

3. On July 31, 1998, Ralph Hart, M.D., evaluated the Claimant.  Claimant re-
ported to Dr. Hart a “history of low back pain.” 

4. On December 16, 1998 (W.C. No. 4-703-202), Claimant was working near 
a concrete foundation that had been constructed as the basement of a residence.  He 
caught his pant leg on a piece of jutting rebar, lost his balance and fell some eight feet 
into the foundation, landing feet first.  Claimant reported the accident and was seen that 
same day by Joseph Anderson, M.D.  Dr. Anderson noted that the Claimant had fell 
from 8 feet, landing on both feet, and injuring his right foot, heel and ankle.   Claimant 
was diagnosed as suffering a "severe" right heel contusion in the fall.  Dr. Anderson took 
X-rays of the right foot and ankle, prescribed an Ace bandage, use of crutches and a 
few days rest.  As of April 27, 2006, Sander Orent, M.D., an Independent Medical Exam-
iner (IME), engaged by Respondents, expressed the opinion that this incident was the 
initial cause of a compression fracture in the Claimant’s low back.  Claimant testified 
that he did not miss time from work because of this  injury.  This testimony enhances his 
credibility because it is  not helpful to the Claimant in terms of tolling the statute of limita-



tions.  This claim was dismissed, based on the statute of limitations.    
         

5.         Although no additional treatment was authorized or deemed necessary at 
the time of the 1998 accident, Claimant saw Sheryl Ehrman, R. N., on January 16, 
1999, at Johnstown Family Physicians, the office of his primary care physicians.  Nurse 
Ehrman noted that the Claimant was concerned about continued pain in his right foot 
and a perceived loss of strength in his right hand.  The nurse questioned whether the 
Claimant may have suffered a possible cervical injury "based upon the mechanism of 
his fall".  Nurse Ehrman recommended that Claimant follow up with workers' compensa-
tion for further evaluation and a possible cervical MRI (magnetic resonance imaging).  
Claimant did not pursue additional treatment nor a workers’ compensation claim at the 
time.  Again, the Claimant’s actions, or inactions, in this regard enhance his credibility.

 6. On April 30, 2001, Claimant reported an alleged left shoulder strain to 
Judy Cruz in Human Resources.  Claimant reported the alleged shoulder injury oc-
curred on April 27, 2001. The Claimant did not further pursue the matter.   

7.         Claimant sustained a lumbar strain on Saturday, July 5, 2003 (W.C. No. 
4-723-662), while attaching a trailer loaded with concrete forms to a work truck.   Al-
though equipped with a jack, the effort needed for the Claimant to secure the trailer to 
the rear of the truck caused him to strain his lower back.   John W. Volk, M.D., a physi-
cian at Johnstown Family Physicians, saw the Claimant on July 7, 2003.  Dr. Volk noted 
that the Claimant was tender along the lumbosacral spine and diagnosed a lumbar 
strain.  Dr. Volk prescribed Ibuprofen 800 mg. and home exercises. Claimant did not 
pursue additional treatment nor a workers’ compensation claim, at that time, nor did he 
miss three days or more from work, according to his testimony.  This enhances his 
credibility because it is  not helpful to a tolling of the statute of limitations.  This claim 
was dismissed, based on the statute of limitations.

   8.         Claimant did not seek any additional treatment or evaluation for his low 
back until July 27, 2004.  He was seen, once again, at Johnstown Family Physicians, 
this  time by Thomas A. Kenigsberg, M.D.  Dr. Kenigsberg noted that Claimant had been 
suffering from back pain for approximately one year; which would be consistent with the 
injury of July 5, 2003.  Dr. Kenigsberg assessed "chronic back pain" and ordered an 
MRI (magnetic resonance imaging) because the Claimant had not improved over the 
past year and the physician wanted to evaluate him for nerve impingement.  

  9.         Eric W. Roberts, M.D., performed an MRI exam of the lumbar spine at the 
North Colorado Medical Center on August 4, 2004.  The exam revealed significant de-
generative changes in the Claimant’s back. Relevant findings included the following: 

•  Mild circumferential canal stenosis at the L1-2 level.  Borderline anteroposterior 
canal stenosis at T12-L1.
•  Disk protrusions at T11-12, T12-L1, L1-2, and L5-SI.
•  Diffuse bulging at the L3-4 and L4-5 disks.
•  Mild right-sided neural foraminal stenosis at L4-5.  A left lateral component of the 
disk-osteophyte complex at L2-3 impinges on the left L2 root peripheral to the neural 
foramen.   



•  Mild aligment changes at T12-L1 and L1-2, as described. 
•  Multilevel degenerative spondylosis.  Posterior and marginal osteophytes con-
tribute to the epidural defects at L1-2 and L2-3.
•  Mild wedge compression at L1 that appears old.
•  Bulbous facets at several levels with mild hypertrophic degenerative changes at 
some levels.

  10.         Claimant’s  primary care physicians referred him for physical therapy.  He 
was evaluated at North Colorado Medical Center Rehabilitation Services on August 13, 
2004, by Eric E. Sawyer, M.S.,  Physical Therapist (PT).  Claimant attended 3 sessions 
of physical therapy from August 13, 2004 through September 7, 2004 and was dis-
charged from therapy.  Sawyer noted improvement in the Claimant's  symptoms and that 
Claimant had reached the point at discharge where he could pursue his back stabiliza-
tion program independently.   The Claimant is a poor historian and does not have a 
great facility with dates.  Overall, however, his testimony about his injuries and progress 
since 1998 is consistent, un-contradicted and credible. 

 Compensability of the 2005 Injury

11.         The Claimant's  condition remained stable after physical therapy and until 
sometime in early May of 2005.  In May 2005, the Claimant strained his  low back once 
again when lifting a metal window well that had become stuck in the frozen soil at the 
Employer's shop.  He did not appreciate the seriousness and potentially compensable 
nature of the incident until October 13, 2005, when Scott Dhupar, M.D., informed him 
that he would need back surgery.  Although treating with Michael Hajek, M.D., an ortho-
pedic physician, for his left shoulder and left knee, he did not mention his back to Dr. 
Hajek until September 15, 2005. He saw Dr. Hajek on April 21, 2005, May 19, 2005 and 
May 31, 2005.  He stated that he did not mention his symptoms to Dr. Hajek because he 
felt that his low back symptoms would resolve as they had in the past.   Respondents 
argue that Claimant was familiar with workers’ compensation claims, based on his his-
tory, thus, the late reporting of the May 2005 “window well lifting” incident” makes the 
Claimant’s allegations lacking in credibility.  The ALJ finds the Claimant’s explanation of 
the reporting of the incident approximately five months later to be a plausible one for a 
construction worker in light of the Claimant’s belief that his back would get better.  The 
totality of the medical evidence reveals that the Claimant’s  belief that his back would get 
better was contrary to medical reality.

12. During his hearing testimony, the ALJ observed that the Claimant is  inar-
ticulate, not good with dates and overall a poor historian.  This explains, in part, the fact 
that he did not specifically report the “window well lifting” incident of May 2005 until Oc-
tober 2005 when surgery was imminent.

13. Lynn testified that in the summer of 2005 the Claimant expressed concern 
he may have cancer in his  back. Claimant did not mention a work related incident pre-
cipitating his back pain.  This communication to Lynn is consistent with Claimant having 
sustained an aggravation and acceleration of his underlying degenerative back condi-
tion in the May 2005 “window well lifting” incident.



14. Respondents argue that it is  “counterintuitive” that Claimant failed to report 
the Spring 2005 accident to his Employer because the Claimant knew the procedures 
for reporting injuries  and had reported prior workers’ compensation injuries after they 
occurred.   The ALJ does  not find this  argument persuasive.  Moreover, there is sub-
stantial evidence that the Claimant’s explanation for not reporting the “window well lift-
ing” incident of May 2005 until October 2005 is a plausible – he thought his  back would 
get better.  Such behavior is consistent with an individual suffering from a degenerative 
back condition to the extent to which the Claimant was subject.  

15. On August 19, 2005, Claimant again sought treatment with Dr. Volk.  
Claimant reported to Dr. Volk he had been experiencing “low back pain for a week now.”  
Dr. Volk noted that Claimant had “no recall of any specific injury,” and he diagnosed a 
lumbar strain.   

 16. On September 15, 2005, Dr. Hajek again evaluated the Claimant for low 
back pain.  Again, Claimant did not report the alleged “window well lifting” incident of 
May 2005 to Dr. Hajek.  Dr. Hajek was  of the opinion that the Claimant suffered left sci-
atica with degenerartive lumbar disease.  He noted “there is a question of significant 
disease at L5-S1 on MRI scan.”

17.         Willis Chung, M.D., performed a second lumbar MRI at the Greeley X-
Ray Group, P.C. on September 21, 2005.  Dr. Chung's most significant impression was,

Prominent spinal stenosis  at L1 produced by a moderate diffuse disc  
bulge and prominent left lateral disc herniation.  The free fragment ex-
tends inferiorly from the disc space to reach the mid L2 level.  It com-
presses the left L2 nerve root in the lateral recess.

The ALJ infers  and finds  that the aggregate circumstantial evidence supports  the 
proposition that the free fragment and aggravation of Claimant’s disc herniation was 
caused by the “window well lifting” incident.

18. Claimant first appreciated the causal relationship between the “window 
well lifting” incident of May 2005, and the significant and potentially compensable nature 
of the incident on October 13, 2005, when Scott Dhupar, M.D., a referral from Dr. Hajek, 
informed the Claimant that he would require back surgery.  The next day, on October 
14, 2005, the Claimant notified his Employer that he needed surgery and that it was 
work related.  He reported that he had injured himself lifting window wells.  He did not 
identify a date of injury at the time.  The Employer filed a First Report of Injury on the 
same date.  The Employer referred the Claimant to Craig Anderson, M.D., at Healt-
hONE Occupational Medicine and Rehabilitation.  Dr. Anderson became the Claimant’s 
authorized treating physician (ATP) at that time.  Dr. Anderson saw the Claimant on Oc-
tober 17, 2005 and noted that the Claimant had been suffering with back pain for some 
time.  Claimant reported that he had been suffering back pain for the previous  1 ½ to 
two months.  The ALJ infers and finds that this is  consistent with Claimant’s  August 19, 
2005 report to Dr. Volk that he had been experiencing back pain for a week.  It is  also 
consistent with Claimant’s testimony that he felt he would get better after the May 2005  
“window well lifting” incident, which had occurred in May 2005.   Dr. Anderson noted that 
the Claimant "had increased back pain with lifting a window at some point."  Claimant 
reported to Dr. Anderson that the onset of his back pain was gradual and he did not 



know exactly when it started.  Subsequently, Claimant traced it to the May 2005 “win-
dow well lifting” incident.  Although, there is a seeming timing anomaly between Claim-
ant’s August report to Dr. Volk and his statement to Dr. Anderson that he had been suf-
fering from back pain for 1½ months, the Claimant’s recall of the May 2005 “window well 
lifting” incident is not inconsistent with the Claimant’s overall history of “gradual onset.”  
Notwithstanding being advised that the Claimant may have injured himself upon lifting a 
"window well,” Dr. Anderson determined that the injury was not work related.  Respon-
dents’ filed a Notice of Contest on October 25, 2006.  There is  no persuasive evidence 
concerning precisely when the Employer or insurance carrier became aware of Dr. An-
derson’s opinion that the Claimant’s  back condition was not work related.  Presumably, 
Respondents filed the Notice of Contest, based on Dr. Anderson’s opinion. Claimant’s 
surgery occurred the day after the filing of the Notice of Contest.  There is no persua-
sive evidence concerning whether or not the Employer or insurance carrier had a “rea-
sonable time” to designate a surgeon for Claimant’s allegedly “non-work” related back 
condition.  In light of the “Notice of Contest,” the ALJ infers  and finds that a request for 
the carrier to pay for non-work related back surgery would be a futile act.    
             
  19. On October 21, 2005, the Employer offered Claimant modified duty 
of “work, full days supervising crews only.  No lifting, bending or squatting at any time.”  
Claimant did this work until he was terminated on January 19, 2006. 

20. Respondents argue that both Dr. Anderson and Sander Orent, M.D. [Re-
spondents’ Independent Medical Examiner (IME)], testified they could not render an 
opinion that Claimant’s  current back condition was caused by, or aggravated by, his 
work the Employer.  Dr. Orent noted the Claimant had chronic low back pain “with what 
appear[s] to be non work-related events (Dr. Orent did not persuasively elaborate on 
what non-work related factors precipitated Claimant’s  back pain).  Dr. Orent stated that 
non-work related factors have precipitated this pain on occasion.  

21. According to J. Stephen Gray, M.D, the Claimant’s IME, “Dr. Anderson has 
not followed up with [Claimant].  It is apparent that Dr. Anderson made his  causation 
opinion without the benefit of a review of medical records.”  Nevertheless, Dr. Anderson 
prescribed physical restrictions for the Claimant.  There is no persuasive evidence, ei-
ther way, that Dr. Anderson would have continued to treat the Claimant’s alleged “non-
work related” condition, or that Dr. Anderson would have referred the Claimant for 
surgery.   Based on Dr. Anderson’s opinion that Claimant’s condition was not work-
related, plus the fact that Dr. Anderson did not follow up with the Claimant, the ALJ in-
fers and finds  that it is unlikely that Dr. Anderson would begin, or continue, treating 
Claimant’s back condition and bill the workers’ compensation insurance carrier there-
fore; or, that Dr. Anderson would refer the Claimant for surgery under the auspices of 
the workers’ compensation claim.  This amounts to a “refusal to treat for non-medical 
reasons.”  There is no persuasive evidence, either way, concerning whether the insur-
ance carrier had a “reasonable period of time” to designate a substitute physician and 
surgeon, or to assure Dr. Anderson that he would be paid under Claimant’s workers’ 
compensation claim; and, if so, whether the carrier would, in fact, pay for Claimant’s 
continued back treatment and surgery despite the fact that it was contesting the com-
pensability of Claimant’s claim.



22.      Scott Dhupar, M.D., an orthopedic surgeon, first saw the Claimant on Oc-
tober 13, 2005, on referral from a previous physician, Dr. Hajek, who had treated the 
Claimant prior to the present claim.   Dr. Dhupar noted specifically that the Claimant was 
a construction foreman who six months prior had been "lifting a heavy object and sus-
tained immediate pain in his lower back with pain radiating down his left lower extrem-
ity."  The history given to Dr. Dhupar is consistent with the May 2005 “window well lift-
ing” incident.  Dr. Dhupar reviewed the recent MRI, noted the "very large left-sided L1-2 
disc herniation," and recommended surgery.  

   23.       Dr. Dhupar performed a hemilaminectomy at the L1 with a microdiscec-
tomy at L1-L2 on October 26, 2005 at the Mountain Vista Surgery Center.  The disc 
fragment was identified and removed during the course of the surgery.  Claimant was 
discharged in stable condition on the same day as the surgery.  

   24.       Dr. Gray, the Claimant’s IME, saw the Claimant on March 16, 2006.  Dr. 
Gray reviewed all of the relevant medical records including those of the Claimant's pri-
mary care physicians.  Dr. Gray ultimately determined that the Claimant suffered an ag-
gravation of pre-existing L1-L2 disc disease, with progression to a herniated disc upon 
the work related lifting incident in the May 2005.  He noted that, 

In retrospect, [Claimant] would be appropriately considered to have had a 
cumulative trauma disorder of his  low back, up until the spring 2005 lifting 
incident, when his condition was traumatically worsened. 

  For the reasons articulated thus far, the ALJ finds Dr. Gray’s opinion on causation 
more persuasive and credible than the opinions of Dr. Anderson and Dr. Orent, Re-
spondents IME.

25.      Dr Orent saw the Claimant in an IME requested by Employers Insurance 
on April 27, 2006.  Although Dr. Orent did not find the May 2005 lumbar injury and need 
for surgery work related, he commented in the "Impression" section of his report as fol-
lows:

In addition, there is  evidence of preexisting pathology in the lumbar spine 
including a compression fracture and symptoms in the low back as far 
back as 1998. . The disc herniation, in my opinion, is the progression of 
multi-level degenerative spine disease, which occurs at many levels and, 
in my opinion, is  the progression of a probable initial disc injury done at 
the time of the compression fracture.

  26. Dr. Orent was of the opinion that compression factures “are almost always 
caused by substantial vertical force; usually a fall where people land on their feet from a 
height or something compression the axial spine from above.”   Dr. Orent, however, did 
not persuasively address whether a compression fracture or degenerative back condi-
tion could be aggravated and accelerated by lifting a window well that was  stuck in 
snow.  Dr. Orent stated, “the lack of specificity regarding the patient’s reporting and the 
variety of different incidents reported at different times renders the entire process con-
fusing but simply the fact that this  patient worked in heavy construction is inadequate to 
develop a causal relationship between his  degenerative back…problems, and any puta-
tive occupational exposures.”  The ALJ finds that Dr. Orent has essentially rendered a 



non-opinion on causality, in this regard, based on a “confusing history” and the fact that 
Claimant worked in heavy construction.  The ALJ finds Dr. Gray’s  opinion more persua-
sive and that opinion supports a compensable aggravation and acceleration of Claim-
ant’s degenerative back condition because of the “window well lifting” incident of May 
2005.

27. The ALJ infers  and finds that Dr. Orent’s opinion on “natural progression” 
is  undercut by the totality of the evidence concerning the significant deterioration of 
Claimant’s back condition four or five months after the May 2005 window well lifting in-
cident.  Dr. Orent did not persuasively explain why the “window well lifting” incident was 
“a blip in the road” of “natural progression,” as opposed to an aggravation and accelera-
tion of the Claimant’s underlying degenerative back disease.  To accept Dr. Orent’s 
opinion on “natural progression,” the ALJ would be required to find that the Claimant’s 
back made a quantum leap downward after May 2005 and before October 2005, which 
included a floating fragment from Claimant’s  disc herniation.  The ALJ finds that this 
would involve more imagination than accepting Dr. Gray’s opinion on causation.  Con-
sequently, the ALJ finds the opinion of Dr. Gray on causality, referenced in paragraph 13 
above, more persuasive and credible than Dr. Orent’s opinion.

28.   Claimant worked for many years as a concrete construction worker with 
the Employer.  He suffered a work related injury on December 16, 1998.  Although ini-
tially determined to be only an injury of the right foot and ankle it is  now evident that he 
probably suffered a compression fracture of the L1 vertebrae in the fall.  In fact, the Re-
spondents' expert medical witness, Dr. Orent, suggested in his  April 27, 2006 IME report 
and in his June 7, 2006 deposition that this was the incident wherein the Claimant was 
originally injured.  Although the 1998 injury was the first traceable cause of the Claim-
ant’s deteriorating back condition, the window well lifting incident of May 2005 signifi-
cantly aggravated his underlying degenerative back condition.

  29. The Claimant sustained a temporary exacerbation of the December 16, 
1998 injury on July 5, 2003 when attaching a trailer to his work truck.  The physical 
therapy provided him thereafter alleviated his symptoms but did not resolve the underly-
ing problem. The MRI exam of August 4, 2004 established that the Claimant had sus-
tained a prior compression fracture of the L1 vertebrae.  The 2004 MRI, however, also 
established that the condition of his  lumbar spine did not warrant any medical interven-
tion beyond that of physical therapy at the time.  

 30.  It was not until the work related lifting incident, a traumatic event, in May 
2005, that the Claimant's back condition became worse to the point of warranting more 
substantial intervention.   Again, Claimant believed that his symptoms would improve as 
they had in the past.   By September 2005, however, his symptoms had worsened to the 
point that he advised Dr. Hajek of his  worsening back.  He did not mention the window 
well lifting incident to Dr. Hajek. The September 21, 2005 MRI disclosed significant 
pathology. The disc at the L1-L2 level was not only herniated but a free fragment from 
that disc was causing left sided nerve impingement.   Surgical intervention was 
recommended.   

  31.         Notwithstanding differences among the various doctors  concerning the 
description of the incident, Claimant described a work related lifting incident in May 



2005 to Dr. Anderson and to Dr. Dhupar (on October 13, 2005).  He told Dr. Dhupar that 
he injured his  back "approximately six months ago" when lifting a "heavy object" and 
experienced "immediate pain in his  lower back with pain radiating down his  left lower 
extremity."  He told Dr. Anderson on October 17, 2005, that he "had increased back pain 
when lifting a window at some point."  He reportedly told Dr. Orent, during the course of 
his examination on April 27, 2006, "that there was an incident when he was lifting a 4x8 
piece of wood and he felt a pop in his back, which is what initiated the pain."   He spe-
cifically told Dr. Gray on March 16, 2006, that,

In late spring of 2005, [Claimant] was lifting a heavy window well that was 
stuck in ice. He states that he had to pull very forcefully to get the window 
well unstuck and then had to lift it.  While doing so, he felt a pulling sensa-
tion in his  low back, followed immediately by severe low back pain, with 
radiation of pain into his left leg.  

 32. Based on the totality of the evidence, the ALJ finds Dr. Gray’s medical 
opinion on causation more persuasive and credible than the opinions of the ATP, Dr. 
Anderson, and the Respondents’ IME, Dr. Orent.

33. The Employers' First Report of Injury, completed on October 14, 2005, in-
dicates that Troy Lynn, the owner and president of the Employer, was notified on that 
day by the Claimant that Claimant had strained his lower back "lifting window wells," 
and that the Claimant needed surgery.  

Medical Benefits 

  34.         The lifting incident in May 2005 ultimately caused the need for surgical 
intervention.  The September 21, 2005 MRI disclosed significant injury and pathology.  

 35. Dr. Anderson made a determination on October 17, 2005, without persua-
sive explanation, that the injury was not work related.  Dr. Anderson did not follow up 
with the Claimant.  He prescribed physical restrictions.  Because Dr. Anderson was the 
workers’ compensation ATP, the ALJ infers  and finds  that it is  unlikely that Dr. Anderson 
would have continued to treat the Claimant in the workers’ compensation context, or 
that he would have referred the Claimant for surgery under Claimant’s workers’ com-
pensation claim. There was no persuasive evidence, however, concerning when the 
Employer and insurance carrier first knew of Dr. Anderson’s October 17, 2005 opinion 
on lack of causality.  The carrier knew by October 25, 2005, when it filed a Notice of 
Contest.  Nevertheless, there was no persuasive evidence concerning whether or not 
the Employer or carrier had a “reasonable time” to designate a surgeon to perform al-
legedly “non-work related” surgery on the Claimant’s back.  The ALJ, however, infers 
and finds that it would be a futile act for the Claimant to request the Employer or work-
ers’ compensation insurance carrier to pay for back surgery in a fully contested claim.  
Dr. Anderson’s opinion and actions  amount to a refusal to further treat the Claimant’s 
back condition for “non-medical reasons.”  When the Claimant advised his  Employer, 
Troy Lynn, on October 14, 2005, that he needed surgery, the Employer referred the 
Claimant to Dr. Anderson, who determined that Claimant’s back condition was not work-
related and thereafter did not follow up with the Claimant.  Claimant had previously se-
lected Dr. Dhupar, outside of the context of this  claim, as one of his treating physicians.   



The ALJ finds that more specific evidence is required to determine whether the insur-
ance carrier would have paid for Claimant’s  surgery at the hands of a surgeon of its 
choice, despite the fact that it was fully contesting the claim; and, whether the Employer 
and carrier had a “reasonable time” to do so.  Ultimately, Dr. Dhupar performed surgery 
on the Claimant’s  back on October 26, 2005, one day after the Notice of Contest.  
        

Average Weekly Wage

 36. The Employer’s  First Report of Injury, dated October 14, 2005, recites  an 
hourly pay rate of $21.50 an hour.  Claimant testified, and it is undisputed, that he 
worked 40 hours per week for the Employer in 2005, and he was paid $21.50 an hour.    
Therefore, the ALJ finds that Claimant’s AWW in May 2005 was $860.  This  yields a 
TTD rate of $573.33 per week, or $81.90 per day, which is less than the statutory cap of 
$674.59 per week for FY 04/05.

Temporary Total Disability/Responsibility for Termination    
      

 37. According to Troy Lynn, the owner of the company, the Claimant was be-
ing considered for a supervisory position with the company; notwithstanding his  injury 
and need for surgery.  The Claimant returned to modified duties  in the middle of No-
vember 2005 and was terminated, with his entire crew, on January 19, 2006, ostensibly 
for insubordination. According to Lynn, the Claimant’s crew did not have a good attitude 
and they did not treat the Employer’s  office staff appropriately.  Lynn indicated that he 
felt it was better to terminate the Claimant and his  entire crew to solve a morale prob-
lem.  Subsequently, Lynn re-hired some members of Claimant’s former crew.  There is 
no persuasive evidence to suggest that the Claimant performed a volitional act or exer-
cised such a degree of control over the circumstances that resulted in his termination to 
render him at fault.  On the contrary, Lynn determined that the Claimant and his crew 
presented a morale problem and he terminated the Claimant and his entire crew, which 
was his right.  This was a matter of choice for Lynn.  The totality of the circumstances, 
however, do not support a termination for cause; especially when it is considered that 
two months  prior to his termination the Claimant was being considered for a supervisory 
position with the company, and some of Claimant’s former crew members were re-hired. 

          38.    Although the onset of the Claimant's disability from the traumatic injury of 
May 2005 was October 14, 2005, when the Employer was notified that the Claimant 
needed surgery, Claimant is  claiming TTD from January 19, 2006 and continuing.  
Claimant remained on modified employment until his termination on January 19, 2006.  
As of January 19, 2006, by terminating the Claimant, the Employer removed Claimant’s 
ability to earn wages at modified employment.  Claimant has continued to be unable to 
return to unrestricted duty, has not worked or earned wages, has not been declared to 
be a maximum medical improvement (MMI), and he remains temporarily and totally 
disabled.  

  39. Claimant's  temporary disability is due the surgery and the restrictions that 
continue to limit his work capacity.  Indeed, Dr. Orent, in his February 28, 2008 IME re-



port, states that he does  not see Claimant ever returning to the type of heavy work he 
was doing with the Employer.       

Ultimate Findings

           40.      The ALJ finds that the Claimant has proven that it is more reasonably 
probable that the May 2005 window well lifting incident significantly aggravated and ac-
celerated his underlying degenerative back condition to the point that Claimant required 
surgery by Dr. Dhupar on October 26, 2005.  Therefore, the Claimant has proven by a 
preponderance of the evidence that he sustained a compensable aggravation of his un-
derlying, degenerative low back disease in May 2005, while working for the Employer.  
More evidence is required to specifically determine whether the Employer and/or insur-
ance carrier would have paid for the Claimant’s back surgery at the hands of a physi-
cian of their choice, despite the fact that the claim was being fully contested; and, 
whether the Respondents had a reasonable time to choose a substitute surgeon.  Dr. 
Dhupar performed surgery on October 26, 2005. Claimant has proven by preponderant 
evidence that all of his medical care and treatment for his back after October 17, 2005 
was causally related to the compensable injury of May 2005; and, was reasonably nec-
essary to cure and relieve the effects  of the compensable aggravation of Claimant’s 
back; that his AWW is $860.00; and, that he has been TTD since January 19, 2006 and 
continuing. 

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
Credibility/Substantial Evidence
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, Claimant’s recounting of his inju-



ries and progress since 1998 is plausible and credible.  As further found, the opinion of 
IME Dr. Gray, concerning causal relatedness of the May 2005 “window well lifting” inci-
dent to Claimant’s aggravation of his underlying degenerative back condition is  more 
credible than the opinions of ATP Dr. Anderson and IME Dr. Orent.  Also, as  found, Re-
spondents argue that it is “counterintuitive” that Claimant failed to report the Spring 
2005 accident to his Employer because the Claimant knew the procedures for reporting 
injuries and had reported prior workers’ compensation injuries after they occurred.   The 
ALJ does not find this  argument persuasive.  Moreover, the Claimant offered a plausible 
explanation for not reporting the May 2005 “window well lifting” incident until surgery 
was imminent in October 2005 – he thought his  back would get better.  Such behavior is 
consistent with an individual suffering from a degenerative back condition to the extent 
to which the Claimant was subject. 

 b. An ALJ’s factual findings must be supported by substantial evidence in the 
record.  Brownson-Rausin v. Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. App. 
2005).  Substantial evidence is “that quantum of probative evidence which a rational 
fact-finder would accept as adequate to support a conclusion, without regard to the exis-
tence of conflicting evidence.”  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 
(Colo. App. 1995).  As found, Claimant offered a plausible explanation for not reporting 
the “window well lifting” incident of May 2005 until October 2005, and this explanation 
amounts to substantial evidence.

Compensability and Burden of Proof

c. A compensable injury is one that arises out of and in the course of em-
ployment. Section 8-41-301(1)(b), C.R.S. (2008). The "arising out of" test is one of cau-
sation. If an industrial injury aggravates or accelerates a preexisting condition, the re-
sulting disability and need for treatment is a compensable consequence of the industrial 
injury. Thus, a claimant's  personal susceptibility or predisposition to injury does not dis-
qualify the claimant from receiving benefits.  H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990).  An injured worker has a compensable new injury if the employment-
related activities aggravate, accelerate, or combine with the pre-existing condition to 
cause a need for medical treatment or produce the disability for which benefits are 
sought. Section 8-41-301(1)(c), C.R.S. (2008). See Merriman v. Industrial Commission, 
120 Colo. 400, 210 P.2d 448 (1949); National Health Laboratories v. Industrial Claim 
Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. App. 1997).  Also see Section 8-41-301(1)(c), C.R.S. 
(2008); Parra v. Ideal Concrete, W.C. No. 4-179-455 [Industrial Claim Appeals  Office 
(ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 (ICAO, April 7, 
1998).  As found, the Claimant sustained a compensable aggravation and acceleration 
of his underlying degenerative low back condition in May 2005, while lifting a window 
well for the Employer.

d. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 



benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  Also, the burden of proof is  generally placed on the party asserting the affirma-
tive of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “pre-
ponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz  v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).    As found, 
the Claimant has sustained his  burden on compensability; medical benefits  (excluding 
the authorization of Dr. Dhupar, which issue is reserved); AWW; and, TTD from January 
19, 2006.  Respondents have failed to sustain their burden with respect to “responsibil-
i t y f o r t e r m i n a t i o n . ”           
   

Medical Benefits

e. Respondents are liable for authorized medical treatment that is reasonably 
necessary to cure and relieve the effects of an industrial injury. Section 8-42-101(1)(a), 
C.R.S. (2008); Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716 (Colo. 1994).  
Section 8-43-404(5)(a), C.R.S. (2008), grants employers  the initial authority to select the 
ATP.  If an employer, however, is notified of an industrial injury and fails to designate an 
ATP the right of selection passes to the employee.  Rogers v. Industrial Claim Appeals 
Office, 746 P.2d 565, 567 (Colo. App. 1987).  An employer is  deemed notified of an in-
jury when it has "some knowledge of the accompanying facts connecting the injury or 
illness with the employment, and indicating to a reasonably conscientious manager that 
the case might involve a potential compensation claim."  Bunch v. Industrial Claim Ap-
peals Office, 148 P.3d 381, 383 (Colo. App. 2006).  As found, the Employer referred the 
Claimant to Dr. Anderson on October 14, 2005, when Claimant reported the work-
related nature of his condition and his need for surgery.  Three days  later, on October 
17, 2005, Dr. Anderson summarily determined that Claimant’s back condition was not 
work-related.  Respondents filed a Notice of Contest on October 25, 2005.  Dr. Dhupar 
performed back surgery on October 26, 2005.

 f.   If the physician selected refuses  to treat for non-medical reasons, and 
the insurer fails to appoint a willing ATP after notice of the refusal to treat, the right of 
selection passes to the injured worker.  Weinmeister v. Cobe Cardiovascular, Inc., W.C. 
No. 4-657-812 [Industrial Claim Appeals  Office (ICAO), July 10, 2006].  Also see Lutz v. 
Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. University 
Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988).  Also, if an ATP refuses to 
treat for non-medical reasons, the carrier is entitled to a reasonable period of time to se-
lect a replacement physician and tender the services of a substitute physician.  This 
prerogative does not arise until the carrier becomes aware that the ATP is refusing to 
treat for “non-medical” reasons.  See Bilyeu v. Babcock & Wilcox, Inc., W.C. No. 4-349-
701 (ICAO, July 24, 2001); Rogan v. United Parcel, W.C. 4-264-157 (ICAO, June 12, 



2002).  Nevertheless, as found, it would likely have been a futile act for Claimant to 
have asked the Respondents to designate a surgeon of their choice in light of the fact 
that Respondents were fully contesting Claimant’s  claim.  The law does not require futile 
acts.  See Danielson v. Zoning Board of Adjustment, 807 P.2d 541 (Colo. 1990).  As 
found, the lifting incident of May 2005 caused the need for surgical intervention.  When 
Claimant reported his need for surgery to his Employer on October 14, 2005, his Em-
ployer referred him to Dr. Anderson, who determined on October 17, 2005 that Claim-
ant’s back condition was not work related. The September 21, 2005 MRI disclosed sig-
nificant injury and pathology.  Dr. Anderson made a summary determination on October 
17, 2005 that the injury was not work related.  

Average Weekly Wage

 g. Ordinarily, AWW for hourly wage earners should be calculated by multiply-
ing the number of hours worked per week times the hourly rate.  Section 8-42-102 (2), 
C.R.S. (2008).  As  found, the Claimant worked a 40-hour week at $21.50 an hour.  An 
AWW is designed to compensate for a temporary wage loss.  See Pizza Hut v. Industrial 
Claim Appeals Office, 18 P. 3d 867 (Colo. App. 2001).  An ALJ has the discretion to de-
termine a claimant’s AWW, based not only on the claimant’s wage at the time of injury, 
but also on other relevant factors  when the case’s unique circumstances require, includ-
ing a determination based on increased earnings and insurance costs at a subsequent 
employer.  Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 2008).  As found, the 
Claimant’s AWW is $860.

Temporary Total Disability/Responsibility for Termination

  h.        A claimant must establish, in the first instance, entitlement to temporary 
disability benefits.   A claimant must prove that the industrial injury has caused a “dis-
ability,” and that he has suffered a wage loss  that, “to some degree,” is the result of the 
industrial disability.  Section 8-42-103(1), C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 
898 P.2d 542 (Colo. 1995).   The injured worker must first establish the prerequisites for 
temporary disability (e.g., no release to return to full duty, MMI has not been reached, a 
temporary wage loss is occurring in modified employment or modified employment is no 
longer made available, and there is  no actual return to work), Temporary disability bene-
fits are designed to compensate for temporary wage loss. TTD benefits  are designed to 
compensate for a 100% temporary wage loss.  See Eastman Kodak Co. v. Industrial 
Commission, 725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 
(Colo. App. 1990).  As found, the Claimant established each of the prerequisites for TTD 
since January 19, 2006 and continuing.
 

i. Section 8-42-105 (4), C.R.S. (2008), provides that an employee responsi-
ble for his own termination is not entitled to temporary disability benefits.  This statutory 
provision has been interpreted to mean that “responsibility for termination” must be 
through a volitional act on the part of the terminated employee.  Colorado Springs Dis-
posal v. Industrial Claim Appeals Office, 58 P. 3d 1061 (Colo. App. 2002).  The Supreme 
Court has also determined that the “responsibility for termination” defense is  not abso-
lute.  Anderson v. Longmont Toyota, 102 P. 3d 323 (Colo. 2004).  As found, Respon-



dents failed to satisfy their burden of proof on the affirmative defense that Claimant was 
responsible for his termination through a volitional act on his part.

j. When a temporarily disabled employee loses his employment for other 
reasons which are not his responsibility, the causal relationship between the industrial 
injury and the wage loss necessarily continues.  Disability from employment is  estab-
lished when the injured employee is  unable to perform the usual job effectively or prop-
erly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. App.1986).  This  is  true be-
cause the employee’s restrictions presumably impair his opportunity to obtain employ-
ment at pre-injury wage levels.  Kiernan v. Roadway Package System, W.C. No. 4-443-
973,  (ICAO, December 18, 2000).  Claimant’s termination in this case was not the re-
sult of a volitional act but the result of the Employer’s choice to solve a perceived mo-
rale problem.  Therefore, Claimant’s inability to perform unrestricted work because of his 
compensable injury necessarily continued, when modified work was no longer made 
available to him by the Employer.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Respondent Employers Compensation Insurance shall pay the costs of all 
authorized medical care and treatment for the May 2005 aggravation of Claimant’s back 
condition, subject to the Division of Workers’ Compensation Medical Fee Schedule.  
The costs  of treatment and surgery by Scott Dhupar, M.D., are excluded at this time, 
and this issue is  reserved for additional evidence on whether Respondents were given a 
reasonable opportunity to offer Claimant alternative medical services  or select a sur-
geon of their choice despite the fact that Respondents were fully contesting the claim.

 B. Respondent Employers  Compensation Insurance shall pay the Claimant 
temporary total disability benefits of $573.33 per week, or $81.90 per day, from January 
19, 2006 through April 27, 2009, both dates inclusive, a total of 1,194 days, in the ag-
gregate amount of $97, 788.60, which is  payable retroactively and forthwith.  From April 
28, 2009 and continuing until cessation, or modification, of benefits  is warranted by law, 
Respondent Employers Compensation Insurance shall pay the Claimant $573.33 per 
week in temporary total disability benefits.

C. Respondent Employers  Compensation Insurance shall pay the Claimant 
statutory interest at the rate of eight percent (8%) per annum on all amounts due and 
not paid when due.

D. Any and all issues not determined herein, including the authorization of Dr. 
Dhupar, are reserved for future decision.



DATED this______day of May 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-768-859

Issues

The issues to be determined by this decision are reduction in benefits due to 
Claimant’s failure to use a safety device, Section 8-42-112(1)(a), C.R.S., and Claimant’s 
violation of an employer safety rule, Section 8-42-112(1)(b), C.R.S.

FINDINGS OF FACT

1. Employer has a safety rule requiring drivers to use a seat belt. Claimant received 
a written copy of the safety rule.  Employer enforces the safety rule by issuing verbal 
warnings.  

2. Claimant sustained a left shoulder contusion and left forearm contusion as a re-
sult of the motor vehicle accident that is the basis of this claim.

3. Claimant was not wearing his seatbelt at the time of the motor vehicle accident. 
Claimant willfully and intentionally failed to obey the safety rule.

4. Claimant’s injuries resulted when he rammed his left shoulder and forearm 
against the door of his tractor.  

5. Claimant reported to Dr. Zuehlsdorff that he was using a lap and shoulder seat-
belt.  In his August 7, 2008, report, Dr. Zuehlsdorff stated “He was dual belted, but he 
actually rammed his left shoulder and forearm against the door.”

6. The evidence does not indicate whether or not Claimant would have sustained 
injuries had he been using a seat belt as required by Employer.

CONCLUSIONS OF LAW

Compensation may be reduced where the injury is  caused by the willful failure of 
an employee to use safety devises provided by the employer or where the injury results 
from the employee’s willful failure to obey any reasonable rule adopted by the employer.  
Section 8-42-112 (1) (a) and (b), C.R.S.



Willful conduct may be inferred from the circumstances, including evidence that 
the claimant was aware of the rule and the obviousness of the danger. See Bennett 
Properties Co. v. Industrial Commission, 165 Colo. 135, 437P.2d 548, (1968). 

Respondents have established by a preponderance of the evidence that Claim-
ant willfully violated a reasonable rule adopted by Employer and that Claimant willfully 
failed to use a safety device provided by Employer. Respondents must also show that 
Claimant’s injuries were caused by, or resulted from, the failure to use a seat belt. 

Respondents argue that it is  common knowledge in today’s society that the pur-
pose of wearing a seat belt is to restrain the occupant in his seat in the case that there 
is  a sudden change in the direction or speed of the motor vehicle.  Respondents argue 
that once it is  shown that Claimant was not wearing a seat belt, the burden shifted to 
Claimant to show that he would have sustain the injuries even if he had been wearing 
his seatbelt.  Those arguments are rejected. 

While the purpose of wearing a seat belt is  to restrain the occupant in his seat in 
the case that there is a sudden change in the direction or speed of the motor vehicle, 
the ALJ does not infer that a seat belt always accomplishes that purpose.  This is not a 
case where the injured worked is injured from being thrown from a vehicle where the 
passenger area of the vehicle remains intact.  Claimant here was injured from striking 
the driver’s  side door.  There may have been enough play in he seat belt that Claimant 
would have struck the door even if he had been wearing the seat belt.  Claimant might 
or might not have sustained his injuries if he had been wearing a seat belt.  On the evi-
dence presented, the ALJ is not willing to infer that the injuries  would not have occurred 
had Claimant been wearing the seat belt. 

Respondents have failed to establish by a preponderance of the evidence that 
Claimant’s injuries were caused by or resulted from the failure to use a seat belt.  In-
surer may not reduce benefits fifty percent pursuant to Section 8-42-112 (1) (a) and (b), 
C.R.S.

ORDER

 It is, therefore, ordered that Respondent may not reduce Claimant’s benefits  pur-
suant to Section 8-42-112(1)(a) and (b), C.R.S.  Issues not determined herein are re-
served for future determination.

 
DATED:  May 21, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-769-730

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on May 19, 2009, in Denver, Colorado.  The hearing was 
digitally recorded (reference: 5/19/09, Courtroom 3, beginning at 8:31 AM, and ending at 
10:14 AM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Respondent’s  counsel, to be submitted electroni-
cally, giving Claimant 3 working days within which to file objections  thereto.  The pro-
posed decision was filed on May 21, 2009.  No timely objections were filed.  After a 
consideration of the proposal, the ALJ has modified it and, as modified, hereby issues 
the following decision.

ISSUES
 

The issues to be determined by this decision concern compensability; if com-
pensable, medical benefits (including authorization); temporary disability benefits; and 
Respondent’s request to withdraw its General Admissions  of Liability, based on over-
payments.

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

 1. On August 22, 2008, the Claimant was employed as a police officer for the 
Employer. He was responding to a medical emergency at a college. He was running to 
the call when a bystander advised him that he and his partner were headed in the 
wrong direction.  Claimant made a quick “cut” while running and felt a twinge in his left 
knee.  The ALJ infers and finds that the running and cutting was the initiating cause of 
the work-related temporary aggravation and acceleration of Claimant’s left knee condi-
tion.  After the call, Claimant experienced pain in his left knee. When he returned to the 
police station he stood up from his desk after an hour of doing paperwork and his left 
knee “gave out.” The standing up was a normal progression of the aggravation set in 
motion by the running and cutting. The Claimant presented credibly throughout his tes-
timony, and his  testimony established an aggravation of his pre-existing left knee condi-
tion when he ran and cut, responding to a call. 



2. Claimant went to the emergency room at Sterling Medical Center where 
he was diagnosed with a left knee strain.  The Employer referred him to Robert Fillion, 
D.O., for medical treatment relating to the August 22, 2008 incident.   Dr. Fillion became 
the Claimant’s authorized treating physician (ATP).

3. On September 23, 2008, Respondent filed a General Admission of Liability 
(GAL), admitting for an average weekly wage (AWW) of $645 and temporary total dis-
ability TTD) benefits of $430 per week from August 28, 2008 and continuing. 

4. Dr. Fillion assigned work restrictions and the Claimant was off work from 
August 28, 2008 through October 12, 2008.  He was released to return to work, full duty, 
as of October 13, 2008.  Claimant has been working in his normal duty capacity, at full 
wages, since October 13, 2008. 

5. On October 20, 2008, Respondent filed a second GAL, terminating TTD 
based on Claimant’s  return to work full duty on October 13, 2008. The ALJ finds that 
Claimant did not present any persuasive evidence to support a determination that he 
lost time from work after October 13, 2008. 

6. It is undisputed, and the ALJ finds, that Claimant had a history of pre-
existing problems in his  left knee beginning with an ACL reconstruction surgery in 2003. 
Treatment records document Claimant’s receipt of medical care for his left knee in 2005, 
2006, and 2007. Claimant was diagnosed with degenerative joint disease, instability, 
chondromalacia, and a valgus deformity of the left knee prior to the incident of August 
22, 2008. 

7. Claimant was referred to Rocci V. Trumper, M.D., for an orthopedic 
evaluation. Dr. Trumper was of the opinion, on October 6, 2008, that Claimant was hav-
ing recurrent mechanical symptoms and recommended a knee arthroscopy.  Respon-
dent denied the request for authorization of the knee arthroscopy and partial medial 
menisectomy.  On December 23, 2008, Dr. Trumper responded to a letter written by Re-
spondent stating, “it would be my opinion that the vast majority of his injury and symp-
toms related to his  left knee were pre-existing to his injury of August 22, 2008. Certainly, 
the preponderance of it would not be work related.”  The ALJ finds this opinion makes it 
reasonably probable that Claimant’s need for surgery is attributable to his pre-existing 
left knee condition, and not the temporary aggravation caused by the August 22, 2008 
“run and cut” incident.

8. Respondent obtained an Independent Medical Examination (IME) with Jef-
frey Wunder, M.D., on January 9, 2009.   Dr. Wunder was  of the opinion that the August 
22, 2008 incident did not cause the need for medical treatment or disability.  Dr. Wunder 
stated “the incident at work…has  no relationship to the current reported symptoms.”  Dr. 
Wunder also was of the opinion that the arthroscopic surgery recommended by Dr. 
Trumper was not related to the August 22, 2008 incident.  Dr. Wunder stated that, even 
presuming the August 22, 2008 incident caused an aggravation of the Claimant’s under-



lying condition, the surgery requested was not treating the effects of the August 22, 
2008 aggravation but rather the longstanding pre-existing degenerative condition in 
claimant’s left knee.  The ALJ finds Dr. Wunder’s opinion on lack of causality to work un-
persuasive.  The ALJ, however, finds his opinion that the need for surgery is attributable 
to Claimant’s long-standing left knee pre-existing degenerative condition and not the 
August 22, 2008 incident persuasive and corroborated by the opinion of the treating 
surgeon, Dr. Trumper.

9.  L. Barton Goldman, M.D., retained as an IME for the Claimant, performed 
the IME on February 5, 2009.  Dr. Goldman was of the opinion that the Claimant’s  pre-
existing left knee condition was “aggravated in the course of essential duties  of em-
ployment as a police officer.”  Dr. Goldman stated the opinion that the surgery was 
“medically reasonable and necessary within the context of this  claim.”  The ALJ finds Dr. 
Goldman’s opinion on causality as related to work persuasive, credible and controlling.  
The ALJ, however, finds that Dr. Goldman’s summary opinion with respect to the causal 
relatedness of the need for surgery outweighed by the opinions of the surgeon, Dr. 
Trumper, and Respondent’s IME Dr. Wunder. 

10. Based on Dr. Wunder’s opinion concerning causation of the left knee 
symptoms, Respondent requested to withdraw all previously filed GALs, asserting that 
the August 22, 2008 incident did not cause a compensable aggravation of the Claim-
ant’s pre-existing condition.  Respondent also argued that the actual “incident” of August 
22, 2008 was not the Claimant’s act of running and cutting, but was the Claimant’s act 
of standing up from his desk, an ubiquitous situation, based on Claimant’s  account of 
that event being the direct precursor to the Claimant’s  left knee giving out.   As found 
above, however, the cause of Claimant’s  left knee injury was running and cutting 
whereby he felt pain immediately thereafter.  The ALJ finds that although Respondent 
had a good faith argument for withdrawing previous GALs, the ALJ finds this argument 
misplaced, based on the finding of a compensable injury on August 22, 2008.  

11. The ALJ finds the Claimant’s  testimony regarding the onset of a twinge 
and pain resulting from cutting while running to a call credible and persuasive. This ac-
tivity was performed in direct relation to the Claimant’s duties as a police officer in the 
course and scope of his employment. The ALJ also credits the opinions of Dr. Goldman 
as to the causal connection between the August 22, 2008 incident and the onset of in-
creased symptoms in the Claimant’s  left knee at that time. The ALJ finds the Claimant 
has proven, by a preponderance of the evidence that he sustained a compensable ag-
gravation of his underlying left knee condition on August 22, 2008. 

12. The ALJ finds the opinions of Dr. Wunder regarding the lack of a causal 
relationship between the August 22, 2008 incident and the need for arthroscopic sur-
gery, requested by Dr. Trumper, credible and persuasive.  Dr. Trumper agreed  “the pre-
ponderance of it would not be work related.” Based on the opinions of Dr. Wunder and 
Dr. Trumper, the ALJ finds that the Claimant has failed to prove by preponderant evi-
dence that the arthroscopic surgery to the his left knee is  causally related to the effects 
of the August 22, 2008 injury.



CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the Claimant presented credibly 
throughout his testimony, and his testimony established an aggravation of his pre-
existing left knee condition when he ran and cut, responding to a call.   The ALJ finds 
Dr. Goldman’s opinion on the compensable aggravation of Claimant’s pre-existing left 
knee condition consistent with the totality of the circumstances and more credible than 
Dr. Wunder’s opinion in this regard.  The ALJ, however, finds  the opinion of the treating 
surgeon, Dr. Trumper (corroborated by Dr. Wunder), on the lack of causal relatedness of 
the need for surgery consistent with the medical history of Claimant’s pre-existing left 
knee condition and more credible and persuasive than Dr. Goldman’s summary opinion 
in this regard,

 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  Also, the burden of proof is  generally placed on the party asserting the affirma-
tive of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “pre-
ponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
Claimant has sustained his burden with respect to compensability and TTD through Oc-



tober 13, 2008.  Claimant has failed to sustain his burden with respect to the causal re-
latedness of the surgery to the August 22, 2008 compensable injury.  

c. Where an insurer seeks to withdraw an admission of liability, it does  not 
have the burden of showing why the admission was improvident, and the burden re-
mains on the claimant to show a compensable injury. Pacesetter Corp. v. Collett, 33 
P.3d 1230 (Colo. App. 2001). As found, the Claimant herein has shown a compensable 
injury, thus, Respondent’s  previously filed admissions were not, in retrospect,  “improvi-
dent.”  Indeed, to alow wholesale withdrawals  of admissions of liability when a reasona-
bly debatable compensability issue subsequently arises would undermine a basically 
self-executing workers’ compensation system, where litigation is by exception. Where a 
"pre-existing condition is  aggravated by an employee's  work, the resulting disability is a 
compensable industrial disability." Subsequent Injury Fund v. Thompson, 793 P.2d 576, 
579 (Colo. 1990).  As found, Claimant aggravated his pre-existing left knee degenera-
tive condition on August 22, 2008 when he ran and cut, responding to an emergency, 
during the course and scope of his employment.  As  further found, the Claimant’s action 
of running and cutting on his  left knee during his response to the medical call caused a 
compensable aggravation of his pre-existing condition.  Also, as found, Dr. Goldman’s 
analysis that the August 22, 2008 running incident causing an aggravation of the Claim-
ant’s pre-existing condition was credible and controlling herein, with respect to compen-
sability.  The ALJ rejects  Respondent’s  argument that the injury was precipitated by the 
pre-existing left knee condition combining with the claimant’s  activity of standing up from 
his desk.  

d. Respondent is  liable only for medical treatment that is  reasonably neces-
sary to cure and relieve the effects  of the industrial injury. Section 8-42-101(1)(a) C.R.S. 
(2008); Colorado Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 
1994).  It is the Claimant’s  burden to prove that an industrial injury is  the cause of a 
subsequent need for medical treatment. City of Durango v. Dunagan, 939 P.2d 496 
(Colo. App. 1997).  The Claimant bears  the burden of proof to establish the right to spe-
cific medical benefits, by a preponderance of the relevant evidence. See Valley Tree 
Service v. Jimenez, 787 P.2d 658 (Colo. App. 1990). This principle recognizes that the 
Claimant bears the burden of proof to establish the right to specific medical benefits, 
and the mere admission that an injury occurred and treatment is needed cannot be con-
strued as a concession that all conditions and treatments which occur after the injury 
were caused by the injury. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. 
App. 1990).   As found, Dr. Trumper’s recommended surgery is not causally related to 
the temporary, compensable aggravation of August 22, 2008. 
 

ORDER

 IT IS, THEREFORE, ORDERED THAT:



A.  Claimant sustained a compensable injury on August 22, 2008 and is enti-
tled to medical benefits and temporary disability benefits as applicable under the Work-
ers’ Compensation Act, subject to the Division of Workers’ Compensation Medical Fee 
Schedule.          

B. Respondent’s request to withdraw previously filed General Admissions of Liability 
filed on September 23, 2008 and October 20, 2008 is hereby denied and dismissed. 

 C. Temporary total disability benefits from August 28, 2008 through October 
12, 2008, as previously admitted by the Respondent are hereby re-affirmed and 
granted.  According to the October 20, 2008 General Admission of Liability these bene-
fits have already been paid.  Therefore, there is  no need to order the payment of bene-
fits or interest during this  time period. Temporary disability benefits from October 13, 
2008 through the hearing date, May 19, 2009, are hereby denied and dismissed.. 

D. The request for arthroscopic surgery to the Claimant’s left knee, recom-
mended by Rocci V. Trumper, M.D., is hereby denied and dismissed.

E. Any and all other issues  not determined herein are reserved for future de-
cision.

DATED this______day of May 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-770-217

ISSUES

 The issues for determination are compensability and medical benefits. 

FINDINGS OF FACT

1. Claimant began work for Employer in August 2007.  Claimant’s work initially was 
in Outbound Sales.  This position required him to use his voice on a telephone through-
out the day, but the use of his voice was not constant. 
2. Prior to working for Employer, Claimant had used his voice to sing since he was 
a teenager. Claimant was 65 years old at the time of the hearing. For a period in 2004 to 
2006 Claimant sang with a band. Claimant has also used his voice to make commer-
cials and as an announcer. Claimant had no difficulties with his voice until after he be-
gan work for Employer. 



3. Claimant first noticed hoarseness in his voice in October or November 2007.  He 
was experiencing vertigo in the same time period.
4. Claimant’s job was changed to Inbound Sales after the Fourth of July, 2008. In-
bound Sales involved nearly constant use of his voice and caused more stress on his 
voice than before.  Claimant’s voice worsened more rapidly. 
5. Claimant reported he lost his voice to the H.R. Department of Employer.  He was 
given a sheet with three health care providers circled.  One of the providers, Littleton 
Adventist Hospital, was circled.  
6. Claimant sought care from Littleton Adventist Hospital at 2:55 p.m. on Thursday, 
August 28, 2008.  He was seen in the emergency room.  His health care providers there 
were Michael Scheutt, M.D., and Jeffrey Laird.  A medical report from that visit stated, 
“your hoarseness is likely due to overuse but it is important that you rule out other seri-
ous causes.”  It was recommended that he see an ear-nose-throat (ENT) specialist for 
further evaluation.  
7. Employer directed Claimant to Concentra Medical Centers for another examina-
tion.  Raymond F. Rossi, M.D., examined Claimant.  Dr. Rossi’s diagnosis was “Other 
Voice Disturbance.” It was noted that Claimant related his condition to his work.  Claim-
ant was referred to an ENT specialist.  Dr. Rossi stated that Claimant could return to 
regular duty and recommended that Claimant return for follow-up in one week. 
8. Insurer has denied liability.  Claimant has not sought further care. 
9. A report from Robert W. Watson, Jr., M.D., was presented.  Dr. Watson did not 
examine Claimant and there is no indication Dr. Watson reviewed the medical record.  
Dr. Watson stated in the report that, “It is unlikely that working in a call center would 
cause severe voice strain that would result in laryngitis.”  Dr. Watson also stated that 
laryngitis is usually caused by a viral or sometimes bacterial infection.  The opinions of 
Dr. Watson are not persuasive.  

CONCLUSIONS OF LAW

An "occupational disease" is  acquired in the ordinary course of employment and is a 
natural incident of the employment. Climax Molybdenum Co. v. Walter, 812 P.2d 1168 
(Colo. 1991); Campbell v. IBM Corporation, 867 P.2d 77 (Colo.App. 1993). 
Section 8-40-201(14), C.R.S., defines an occupational disease as follows: 

 `Occupational disease' means a disease which results directly 
from the employment or conditions under which the work was per-
formed, which can be seen to have followed as a natural incident 
of the work and as a result of the exposure occasioned by the na-
ture of  the employment, and which can be fairly traced to the em-
ployment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed 
outside the employment. 

If an industrial injury aggravates or accelerates a preexisting condition so as to cause a 
need for treatment, the treatment is compensable. Joslins Dry Goods Co. v. Industrial 
Claim Appeals Office, 21 P.3d 866 (Colo.App. 2001); H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo.App. 1990); Seifried v. Industrial Comm'n, 736 P.2d 1262 (Colo.App. 
1986). A claimant is  not required to prove the conditions of the employment were the 



sole cause of the disease. Rather, it is sufficient if the claimant proves the hazards of 
employment caused, intensified, or aggravated to some reasonable degree the disability 
for which compensation is sought. Anderson v. Brinkhoff, 859 P.2d 819, 824 (Colo. 
1993). 

Claimant has established by a preponderance of the evidence that he sustained an oc-
cupational disease as a result of the conditions of his employment with Employer.  

The claim is compensable. 

An insurer is  liable for the medical care an injured worker receives that is reasonably 
needed to cure and relieve the injured worker from the effects of the occupational dis-
ease.  Section 8-42-101(1), C.R.S.  However, the employer has the right, in the first in-
stance, to designate the authorized treating physician. Section 8-43-404(5)(a), C.R.S. 
2000. If the claimant obtains unauthorized care, the employer and insurer are not liable 
to pay for it. Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo.App. 1999).

 Claimant reported his condition to Employer.  Employer circled three medical 
care providers.  Claimant went to Littleton Adventist Hospital, one of the circled provid-
ers.  Little Adventist Hospital is an authorized provider because Employer referred 
Claimant there, not because Claimant was seeking emergency treatment.  Employer 
also referred Claimant to Concentra, which is  also authorized.  The care Claimant re-
ceived from Littleton Adventist Hospital and Concentra was reasonably needed to cure 
and relieve Claimant from the effects of the occupational disease.  Insurer is liable for 
the costs of such care, in amounts  not to exceed the Division of Workers’ Compensation 
fee schedule.  Section 8-42-101(3), C.R.S.  Those providers may not recover their costs 
or fees from Claimant.  Section 8-42-101(4), C.R.S. 

ORDER

 It is therefore ordered that:

1. Claimant has sustained an occupational disease. 
2. Insurer is liable for the costs of the care Claimant has received for his occupa-
tional disease from Concentra and from Littleton Adventist Hospital. 
3. Matters not determined herein are reserved for future determination.

DATED:  May 21, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-770-787

ISSUES

 The issues determined herein are temporary total disability (“TTD”) benefits and 
medical benefits, specifically authorization of Dr. Hall.

FINDINGS OF FACT

1. In December 2007, claimant began work as a Legal Secretary I position 
for the employer.  

2. On April 17, 2008, claimant suffered an admitted injury to her left hip when 
she was putting files in the bottom drawer of a filing cabinet.  The cabinet began to tip 
and claimant stood up to catch the cabinet, causing pain in her hip.  Claimant did not 
immediately report her work injury and she continued to perform her regular job duties.

3. In late May 2008, claimant’s job was changed to Legal Secretary County 
Clerk Records due to problems with claimant’s job performance.  Her duties continued 
to include preparing motions to revoke and doing criminal records checks.  

4. On June 11, 2008, claimant reported her April 17 work injury.  

5. On June 11, 2008, Nurse Practitioner Lafayette examined claimant and 
diagnosed left sacroiliac (“SI”) joint strain and left piriformis muscle strain.  He pre-
scribed ibuprofen and physical therapy.  He indicated that claimant could return to work 
at regular duty.

6. Claimant returned to work at her regular duties, including preparing mo-
tions and subpoenas in upcoming cases.

7. Dr. Richman examined claimant on July 16, 2008, suspected a labral tear, 
and recommended a magnetic resonance image (“MRI”) of the left hip.  The July 31, 
2008, MRI was normal.

8. On July 31, 2008, Dr. Richman switched claimant from ibuprofen to vico-
profen.

9. On August 4, 2008, Dr. Richman requested authorization of a referral to 
Dr. Xenos, a hip specialist.

10. On August 14, 2008, N.P. Lafayette referred claimant to Dr. Ciccone, an 
orthopedist.  Dr. Ciccone examined claimant on August 20, 2008.  It was Dr. Ciccone’s 



opinion that the claimant had internal derangement of the left hip due to a possible frac-
ture or labral tear, with left lumbar radiculopathy and he recommended an MRI arthro-
gram.

11. On August 27, 2008, N.P. Lafayette saw the claimant, who reported side 
effects from the vicoprofen.  N.P. Lafayette changed claimant to Ultram, a non-narcotic 
medication, excused claimant from work for the day, and released claimant to return to 
her regular work on August 28, 2008.

12. The September 12, 2008, MRI arthrogram was normal.  In particular, there 
was no acetabular labral tear or paralabral cyst.

13. On September 17, 2008, Dr. Ciccone discussed a potential intraarticular 
steroid injection, but he felt the claimant had a soft tissue problem with her hip, sug-
gested a physical therapy program, and told her to use Ibuprofen as prescribed by Dr. 
Richman.  Claimant never returned to see Dr. Ciccone after this date.  

14. On September 19, 2008, the employer terminated claimant’s employment 
for substandard performance of her duties and for participating in too many personal 
phone calls while on duty.

15. On September 22, 2008, the employer filed a general admission of liability 
for medical benefits only.

16. On September 22, 2008, claimant returned to see Dr. Richman for a rou-
tine appointment.  Claimant was upset after her termination from employment and she 
was concerned about the continued provision of medical care.  Dr. Richman noted that 
the MRI arthrogram was normal, but the claimant continued to complain of buttocks, low 
back and left inguinal pain, without radicular symptoms.  Dr. Richman performed a more 
thorough inguinal examination and had Adrienne Buchanan in the room at that time.  
Following the examination, Dr. Richman recommended additional treatment in the form 
of manual therapy with Mr. deJong and continuation of Tramadol.  He indicated that 
claimant should set an appointment for reexamination in four weeks.

17. Following the examination, claimant and Dr. Richman had a discussion 
concerning claimant’s representation by counsel.  Claimant stated to Dr. Richman that 
she had already retained an attorney, Mr. Mullens.  Dr. Richman had a policy of not ac-
cepting new patients who are being represented by Mr. Mullens, but he will continue 
caring for existing patients represented by Mr. Mullens.  Dr. Richman, however, became 
upset when claimant indicated that she had retained Mr. Mullens.  He informed claimant 
that he could no longer treat her and he walked away.  Dr. Richman disputed this ver-
sion of the incident and insisted that he merely stated that Mr. Mullens usually tried to 
get Dr. Richman removed as the authorized treating physician on all cases.  Dr. Rich-
man had refused to perform an independent medical examination in another case in 
which Mr. Mullens  represented the other claimant.  Dr. Richman explained that he would 
not take new patients  represented by Mr. Mullens.  Although Dr. Richman’s policy is  not 



to withdraw from treating all patients represented by Mr. Mullens, his  statements to 
claimant on September 22 reasonably led claimant to believe that Dr. Richman could no 
longer treat claimant.

18. Claimant called her attorney, Mr. Mullens, to report what had happened 
with Dr. Richman.  

19. On October 1, 2008, claimant called Dr. Ciccone and indicated that Dr. 
Richman had “dropped’ her.”  Dr. Ciccone then referred claimant to Dr. Timothy Hall, 
another physiatrist.

20. On October 2, 2008, Mr. Mullens informed respondent about the referral to 
Dr. Hall.  The respondent then designated Dr. Jenks as the authorized treating physician 
with a scheduled appointment for October 16, 2008.  

21. On October 9, 2008, Dr. Hall examined claimant and diagnosed piriformis 
syndrome, SI joint dysfunction, and left hip capsule sprain.  He referred claimant to Chi-
ropractor Wood for active release and manipulation.

22. On October 10, 2008, Dr. Richman responded to a letter from respon-
dent’s attorney and stated that he had not withdrawn from the case.  He stated that 
claimant was able to return to full-duty employment.

23. On October 16, 2008, claimant had failed to appear for the first scheduled 
physical therapy session with Mr. deJong.

24. By letter dated October 20, 2008, Dr. Ciccone indicated that claimant 
stated that Dr. Richman had told her he was “unable to help her any further” and, there-
fore, Dr. Ciccone’s referral to Dr. Hall was reasonably necessary.

25. On October 21, 2008, the claims adjuster wrote to claimant to inform her 
that an appointment had been set with Dr. Richman for October 24, 2008.  Claimant’s 
attorney replied in writing that claimant objected to this appointment.

26. On October 28, 2008, Chiropractor Wood began treatment of claimant 
upon referral from Dr. Hall.

27. On November 3, 2008, Dr. Ciccone responded to a letter from respon-
dent’s attorney and indicated that claimant personally had requested a pain manage-
ment referral and Dr. Ciccone had referred her to Dr. Hall.  Dr. Ciccone indicated that he 
frequently refers patients to Dr. Hall.

28. Dr. Richman’s letter of November 14, 2008, reports that claimant canceled 
the “demand“ appointment made by respondent’s  counsel in October 2008.  Dr. Rich-
man reiterated that he had not withdrawn from treating claimant, but had a policy not to 
accept any new patients represented by Mr. Mullens.



29. Dr. Ciccone’s  referral to Dr. Hall was in the ordinary progression of treating 
physicians.  Dr. Ciccone’s referral was not prompted by a misstatement by claimant.  Dr. 
Richman’s statements on September 22, 2008, led claimant reasonably to believe that 
Dr. Richman would no longer treat her.  Claimant clearly needed additional physiatrist 
treatment for pain management.  Dr. Hall’s  treatment is  authorized after October 1, 
2008.  

30. Dr. Hall continued to examine claimant.  On January 9, 2009, he adminis-
tered a Botox injection to stop spasms of the piriformis muscle.  Dr. Richman agreed 
that a one-time trial of Botox was reasonable treatment.

31. At hearing, Dr. Hall confirmed that he had never expressed any opinion 
about claimant’s  ability to return to work and that nobody had ever asked his opinions 
about that issue.

32. Claimant never indicated to her supervisors  at the employer that she was 
physically unable to perform her regular job duties due to the effects of her work injury.  
She never requested that the employer make any accommodations due to any effects 
of the work injury.

33. Although claimant believed that she was terminated from employment due 
to her work injury, that testimony is  not persuasive.  The employer had concerns about 
claimant’s job performance even before she reported the work injury.  In fact, the em-
ployer changed claimant’s job duties after the work injury, but before she reported the 
injury.  

34. At all times, claimant continued her concurrent work for Pikes Peak Library 
District as a security guard.  As part of her job duties, claimant had to monitor parking 
lots  and library areas, had to stand and walk up to nine hours during a shift, respond to 
alarms, provide security to staff and patrons, safeguard money, record monthly reports 
and meters, monitor security cameras, respond to unruly individuals, and escort indi-
viduals out of the library.  Claimant admitted that she was able to continue to perform 
these jobs duties after her work injury.

35. The record evidence does not contain any medical opinion that claimant 
was unable to perform her regular job duties for the employer due to the effects of the 
work injury.  Dr. Richman indicated only that she probably would have a problem sitting 
on the floor.  The regular job duties did not require that claimant sit on the floor.  He in-
dicated only that claimant needed to change positions.  Her regular job duties allowed 
her to change positions as  needed.  Claimant’s testimony of disability is  not persuasive.  
She continued to perform her job duties, albeit never completely to the satisfaction of 
the employer.  The parties hotly disputed whether claimant was responsible for her ter-
mination from employment, but that issue is unnecessary.  Claimant never commenced 
TTD due to the work injury.



CONCLUSIONS OF LAW

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The respondents are only 
liable for authorized or emergency medical treatment. See § 8-42-101(1), C.R.S.; Pick-
ett v. Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 228 (1973). Under § 8-43-
404(5), C.R.S., the respondents are afforded the right, in the first instance, to select a 
physician to treat the industrial injury.  Once the respondents have exercised their right 
to select the treating physician the claimant may not change physicians without permis-
sion from the insurer or an ALJ.  See Gianetto Oil Co. v. Industrial Claim Appeals Office, 
931 P.2d 570 (Colo. App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).  A physician may become authorized to treat the claimant as  a result 
of a referral from a previously authorized treating physician.  The referral must be made 
in the "normal progression of authorized treatment." Greager v. Industrial Commission, 
701 P.2d 168 (Colo. App. 1985).  A referral that is based upon the treating physician's 
independent medical judgment and not manipulative behavior by the claimant is  consid-
ered a referral in the normal progression of authorized treatment.  City of Durango v. 
Dunagan, 939 P.2d 496 (Colo.App. 1997); Durrough v. Bridgestone/Firestone, W.C. No. 
4-277-896 (Industrial Claim Appeals  Office, June 30, 1997).  Clemonson v. Lovern’s 
Painting, W. C. No. 4-503-762 (ICAO, October 21, 2005) affirmed the Judge’s determi-
nation that the referral was not in the normal course of authorized treatment because 
the referral was precipitated by claimant’s misstatement to the referring physician that 
the “workers’ compensation” had sent claimant back for a referral for a specialist when 
the Division of Workers’ Compensation had not done so.  Clemonson is  distinguishable 
because in the current claim Dr. Richman’s statements to claimant made her reasonably 
believe that Dr. Richman was no longer treating claimant.  Claimant’s statements to Dr. 
Ciccone about Dr. Richman’s  actions are not similar to those of the claimant in Clemon-
son.  As found, Dr. Ciccone referred to Dr. Hall in the normal progression of authorized 
treating physicians.  Dr. Hall’s treatment is authorized after October 1, 2008.

2. As found, claimant has failed to prove by a preponderance of the evidence 
that she was unable to return to the usual job due to the effects  of the work injury.  Con-
sequently, claimant is not “disabled” within the meaning of section 8-42-105, C.R.S. and 
is  not entitled to TTD benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hen-
dricks v. Keebler Company, W.C. No. 4-373-392 (Industrial Claim Appeals Office, June 
11, 1999).  Claimant is  entitled to TTD benefits if the injury caused a disability, the dis-
ability caused claimant to leave work, and claimant missed more than three regular 
working days.  TTD benefits continue until the occurrence of one of the four terminating 
events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 
P.2d 542 (Colo. 1995).  

3. Because claimant failed to prove entitlement to TTD benefits, the affirma-
tive defenses to terminate TTD benefits are moot.



ORDER

 It is therefore ordered that:

1. The employer shall pay for the medical treatment by Dr. Hall and his refer-
rals on and after October 1, 2008.

2. Claimant’s claim for TTD benefits commencing September 19, 2008, is 
denied and dismissed.

3. All matters not determined herein are reserved for future determination.

DATED:  May 20, 2009   

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-771-545; WC 4-776-686; WC 4-778-861

ISSUES

This  is a full contest.  Issues for determination are compensability, medical bene-
fits from September 2, 2008 and continuing, temporary total disability from July 31, 2008 
and continuing, and the date of injury.  At the commencement of the hearing the parties 
stipulated that for purposes of this  occupational disease claim, they will use July 31, 
2008 as  the date of injury.  The parties further stipulated that if the claim was compen-
sable, the average weekly wage is $1,347.60 per week.  Also at the commencement of 
the hearing the parties agreed that the Claimant’s  restrictions beginning July 31, 2008 
and continuing have not been accommodated by the employer.  The stipulations were 
accepted by the ALJ at hearing.  The remaining issues were therefore:

I. Whether the Claimant has met his burden of proof demonstrating an occupa-
tional disease involving his shoulders and neck.

II. Whether the Claimant is entitled to temporary disability benefits commencing July 
31, 2008 and continuing due to his occupational disease.

III. Whether the Claimant is entitled to medical benefits from Dr. Kurz and 
Dr. Weinstein, and their referrals.

FINDINGS OF FACT



1. The Claimant was hired by Respondent-Employer in March of 1972.  For the past 
30 plus years he has worked as a senior service gas fitter.  

2. On September 2, 2008 the Claimant provided written notice to the Respondent-
Employer of an occupational disease involving his shoulders.  An Employer’s First Re-
port dated September 19, 2008 was filed.  Claimant filed an original Worker’s Claim for 
Compensation on November 6, 2008 and an Amended Worker’s Claim for Compensa-
tion dated December 5, 2008.  The Amended Worker’s Claim for Compensation indi-
cated injuries to the Claimant’s right shoulder, left shoulder, and neck due to repetitive 
activities at work.  The Claimant underwent right shoulder surgery performed by Dr. 
David Weinstein on July 31, 2008.  Since that time, the Claimant has not returned to 
work.  The Claimant has been paid by respondent-employer sick time.  Insurer filed a 
Notice of Contest dated October 15, 2008.  No temporary disability benefits have been 
paid.  

3. The Claimant uses a variety of wrenches in order to change out meters and regu-
lators.  When using the wrenches this requires a considerable amount of torque and 
overhead work.  The Claimant uses Pogo bars, which are metal bars up to six feet in 
length in order to probe underground structures.  The use of the Pogo bars is physically 
difficult and requires the Claimant to jam the pole with outstretched arms into the 
ground.  This also requires leverage from above shoulder length height.  The Claimant 
uses hammers including sledgehammers, as well as saws from hand saws to power 
saws.  The use of hammers and saws requires the Claimant to have outstretched arms 
and overhead use of his arms.  The taking down and replacing of ladders on his truck 
requires overhead arm activity.  The Claimant also performs excavations using hand 
and power tools.  These activities all require the Claimant to experience torque of the 
hands and arms and overhead use of his arms.  The Claimant also engages in activities 
such as welding and from time to time, the use of heavy equipment.  Work activities 
were well documented that establish an occupational disease, over time, to the Claim-
ant’s shoulders and neck.  Claimant’s condition was fully supported by the medical pro-
viders and the Medical Treatment Guidelines, Rule 17, Exhibit 4.

4. The most persuasive medical evidence submitted by the parties fully supported 
the Claimant’s testimony as to his work activities and that his condition involving his 
shoulders and neck were a result of repetitive activities described above which occurred 
at work.  

5. Once the Claimant provided notice of his condition he was referred by the 
Respondent-Employer to Dr. Nicholas Kurz for primary care.  Dr. Kurz, in his records 
and in testimony at hearing, provided his opinion that the bilateral rotator cuff conditions 
were caused by the Claimant’s work activities.  

6. Respondent-Insurer then referred the Claimant to Dr. Velma Campbell for an in-
dependent medical examination.  Dr. Campbell evaluated the Claimant on Novem-
ber 26, 2008.  She was asked to address causation for the right shoulder and not his left 
shoulder and neck.  Dr. Kurz had initially worked up the right shoulder, which was surgi-



cally repaired previously by Dr. Weinstein.  In her report, Dr. Campbell documents the 
Claimant’s work activities.  Dr. Campbell opines that the Claimant’s job activities involv-
ing turning wrenches, jamming a pole into the ground by hand to look for lines, swinging 
hammers, shoveling, hammering, using saws, forceful pushing and twisting with the 
arms, pulling with the arms and yanking and jerking with the arms has resulted in the 
chronic overuse strain of right shoulder with degenerative joint disease and chronic ten-
donitis bursitis with rotator cuff tear as well as surgery and post-operative adhesive cap-
sulitis.  Dr. Campbell opined that it was medically more probable than not that these 
conditions to the Claimant’s right shoulder were directly related to the effects of his em-
ployment.  

7. On January 19, 2009 the Claimant was examined and evaluated by Dr. James 
DiNapoli.  The Claimant was seen for a Claimant’s independent medical examination by 
Dr. DiNapoli.  Dr. DiNapoli reviewed the Claimant’s job activities which were consistent 
with the Claimant’s testimony and Dr. Campbell’s report.  Dr. DiNapoli noted that the 
Claimant’s physical activities through the years, “Has involved repetitive and forceful 
use of the shoulders in positions away from the body, or in positions of higher degrees 
of flexion and/or abduction.”  Dr. DiNapoli opined that the Claimant’s work-related diag-
noses were a right shoulder rotator cuff tear with operative repair, right shoulder post-
operative adhesive capsulitis, left shoulder rotator cuff tear, and cervical myofascial 
pain.  Dr. DiNapoli further opined that the Claimant has been disabled from his usual 
course of employment since the date of surgery of July 31, 2008.  

8. The Claimant was referred for a second independent medical examination by re-
spondents to Dr. Henry Roth.  In Dr. Roth’s report, he concludes that the Claimant’s un-
derlying arthritis would not be considered caused by the work-related activities.  
Dr. Roth does not clearly address the rotator cuff tears in his report or the myofascial 
neck symptoms.  In testimony, Dr. Roth provided that the opinions from Drs. Kurz, 
Campbell, and DiNapoli were reasonable, but he felt his opinion was stronger because 
he felt that a metabolic process shown for example by high cholesterol was more likely 
the cause of the Claimant’s arthritic condition.  Dr. Roth testified that he did not believe 
the conditions were work-related.  

9. The ALJ finds more persuasive the opinions from Drs. Kurz, Campbell, and 
DiNapoli over the opinion provided by Dr. Henry Roth.  The Claimant has met his bur-
den of proving that it is more likely than not that he sustained an occupational disease 
involving his shoulders and neck.  

10. At the commencement of hearing respondents acknowledged that they had not 
been able to accommodate the restrictions given to Claimant.  The Claimant has not 
been back to work since July 31, 2008.  Dr. Kurz, as the primary authorized treating 
physician, has provided restrictions to the Claimant that have precluded him from re-
turning to his normal full activities at work.  Prior to the Claimant seeing Dr. Kurz, he 
was equally disabled as documented by the Claimant’s testimony and the medical re-
cords from Dr. David Weinstein.  At the time that the Claimant was first seen by Dr. Kurz 
he was still recovering from the surgery provided by Dr. Weinstein on July 31, 2008.  



The Claimant has met his burden of proving that it is more likely than not that he has 
been disabled as of July 31, 2008 and continuing and is entitled to temporary disability 
benefits.  

11. The Claimant has received income from the Respondent-Employer.  However, 
the income has been from the Claimant’s accumulated sick time over the many years of 
service for the Respondent-Employer.

12. The parties stipulated to an average weekly wage of $1,347.60.  The maximum 
payable for date of injury on July 31, 2008 in temporary disability benefits is $786.17 per 
week.

13. The evidence is persuasive that the treatment Claimant has received from Dr. 
Kurz, Dr. Weinstein, and their referrals is directly related to the occupational disease in-
volving the Claimant’s shoulders and neck.  Dr. David Weinstein has requested authori-
zation to repair the Claimant’s left shoulder.  The request has been denied pending the 
determination of compensability.  The medical treatment the Claimant has received from 
these providers since providing notice to the employer of the work-related nature of the 
claim is treatment that is reasonable and necessary and related to the occupational dis-
ease.  The Claimant has requested an award of medical benefits as of the date he pro-
vided notice of the work-related nature of his condition which was on September 2, 
2008.  

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado Sections 8-40-101, 
et seq., C.R.S. is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  Section 8-40-102(1), C.R.S.  The Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case must be 
interpreted neutrally, neither in favor of the rights of the Claimant nor in favor of the 
rights of respondents.  Section 8-43-201.  

2. When determining credibility, the fact-finder shall consider, among other things, 
the consistency or inconsistency of the witness’ testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, preju-
dice, or interest.  See Prudential Insurance Company v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ’s factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 



rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

3. The Claimant was required to prove by a preponderance of the evidence that the 
conditions for which she seeks medical treatment were proximately caused by an injury 
arising out of and in the course of the employment.  Section 8-41-301(1)(c), C.R.S.  The 
Claimant must prove a causal nexus between the claimed disability and the work-
related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  The question 
of whether the Claimant met the burden of proof to establish the requisite causal con-
nection is one of fact for determination by the ALJ.  City of Boulder v. Streeb, 716 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000).  

4. Section 8-40-201(14) defines an occupational disease as “a disease which re-
sults directly from the employment or the conditions under which work was performed, 
which can be seen to have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and which can be fairly 
traced to the employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the employment.”  
The Claimant has the burden that the alleged occupational disease was caused, aggra-
vated or accelerated by the Claimant’s employment or working condition.  Wal-Mart 
Stores, Inc. v. ICAO, 989 P.2d 251 (Colo. App. 1999).  Once the Claimant establishes a 
causal connection between employment and his disability, the burden shifts to the re-
spondents to prove a non-work-related cause of the disease.  Masdin v. Gardner-
Denver-Cooper Industries, Inc., 689 P.2d 714 (Colo. App. 1984).  Occupational diseases 
are injuries which are not due to an accident but instead result from the conditions of 
employment over a long period of time.  Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 
1993).  An occupational disease is compensable if employment conditions act upon an 
employee’s pre-existing weakness or hypersensitivity to produce a disabling condition 
which would not have existed absent the employment conditions.  Denver v. Hansen, 
650 P.2d 1319 (Colo. App. 1982).  The Claimant provided persuasive evidence of his 
day-to-day activities with the Respondent-Employer.  The Claimant has met his burden 
of proof that he sustained a compensable occupational disease involving his shoulders 
and neck including the diagnoses of chronic overuse strain of right shoulder with de-
generative joint disease and chronic tendonitis bursitis with rotator cuff tear, surgery and 
post-operative adhesive capsulitis of the right shoulder, left shoulder rotator cuff tear, 
and cervical myofascial pain.  

5. Temporary total disability benefits compensate an injured employee for wage loss 
or impaired earning capacity during the healing time following a compensable injury.  
Eastman Kodak Company v. Industrial Commission of State of Colorado, 725 P.2d 107 
(Colo. App. 1986).  Disability from employment is established when the injured em-
ployee is unable to perform the usual job effectively or properly.  Jefferson County 
Schools v. Headrick, 734 P.2d 659 (Colo. App. 1986).  The primary authorized treating 
physician’s opinion on restrictions and the Claimant’s ability to return to work are dis-
positive.  Burns v. Robinson Dairy, Inc., 911 P.2d 661 (Colo. App. 1995).  The Claimant 



has met his burden that he has been disabled and that the disability is directly related to 
his occupational disease.  Prior to the Claimant seeing Dr. Kurz, he was equally dis-
abled as documented by the Claimant’s testimony and the medical records from Dr. We-
instein and Dr. DiNapoli.  Further, testimony of the Claimant is sufficient to prove causa-
tion and inability to work and therefore entitlement to temporary disability benefits in the 
absence of medical documentation.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. 
App. 1997).

6. The Claimant has met his burden of proof that he has been disabled as of July 
31, 2008 and continuing through the present.  

7. Respondents argue that the Claimant has continued to receive wages and there-
fore temporary disability benefits would be duplicative.  However, what the Claimant has 
continued to receive is his own sick and vacation time.  The Claimant had accumulated 
many hours of sick time over the many years he had worked for the employer.  How-
ever, it is not appropriate to simply pay the Claimant with his own money.  The Claimant 
is entitled to two-thirds of his average weekly wage, up to the statutory maximum, dur-
ing his period of disability commencing July 31, 2008 and continuing.  There is no offset 
or reduction in Workers’ Compensation benefits if the employer requires the injured 
worker to use sick leave or vacation time instead of taking disability leave.  In fact, the 
Claimant remains entitled to full temporary disability benefits even though payment has 
been received for sick leave and vacation time.  See Section 8-42-124(4), C.R.S.; Pub-
lic Service Company of Colorado v. Johnson, 789 P.2d 487 (Colo. App. 1990).  

8. The parties stipulated to an average weekly wage of $1,347.60.  The maximum 
payable for date of injury on July 31, 2008 in temporary disability benefits is $786.17 per 
week which is less than two-thirds of the Claimant’s average weekly wage.  He is there-
fore entitled to the maximum in temporary total disability benefits of $786.17 per week.   

9. Respondents are liable to provide medical treatment that is reasonable and nec-
essary to cure and relieve the effects of the occupational disease.  Section 8-42-
101(1)(a), C.R.S.  The question of whether the Claimant proved treatment is reasonable 
and necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Officei, 53 
P.3d 1192 (Colo. App. 2002).  When considering whether proposed medical treatment is 
reasonable and necessary, the ALJ may consider not only the relevant medical opin-
ions, but also other circumstances including the Claimant’s subjective desire for the 
treatment, the Claimant’s subjective experience of pain, and the results of the Claim-
ant’s previous medical treatment.  Grigsby v. Denny’s Restaurant, W.C. No. 4-010-016 
(ICAO June 29, 1995).  As determined in Finding of Fact 13, the Claimant proved it is 
more probably true than not that the treatment he has received from Dr. Kurz and Dr. 
Weinstein as of September 2, 2008 constitutes reasonable and necessary medical 
treatment to relieve the effects of the occupational disease.  

10. As determined in Finding of Fact 13, the Claimant proved it is more probably true 
than not that the need for the medical care with Dr. Nicholas Kurz and Dr. David Wein-



stein, including the proposed surgery on the Claimant’s left shoulder by Dr. David Wein-
stein, is causally related to the occupational disease of July 31, 2008.

ORDER

 It is therefore ordered that:

1. Claimant’s claim is compensable for his shoulders and neck.  

2. Respondent-Insurer shall pay to the Claimant temporary total disability benefits 
at the rate of $786.17 per week commencing July 31, 2008 and continuing.  

3. Respondent-Insurer shall pay for medical treatment, which has been provided to 
cure and relieve the effects of the Claimant’s injury, including the treatment of Dr. Nicho-
las Kurz and Dr. David Weinstein as of September 2, 2008 and including Dr. Weinstein’s 
request for left rotator cuff repair surgery.  Insurer shall pay for the medical treatment 
provided to cure and relieve the effects of the Claimant’s injury received as a result of 
direct referral from Dr. Kurz and Dr. Weinstein.

4. Insurer shall pay for ongoing medical treatment that is authorized and reasonably 
necessary to cure and relieve Claimant from the effects of the injury.

5. Insurer shall pay Claimant interest at the rate of 8% per annum on compensation 
benefits not paid when due.

6. Issues not expressly decided herein are reserved to the parties for future deter-
mination.  

DATE: May 28, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-775-314

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on May 12, 2009, in Denver, Colorado.  The hearing was 



digitally recorded (reference: 5/12/09. Courtroom 1, beginning at 10:20 AM, and ending 
at 12:00 PM).  

 At the conclusion of the hearing, the ALJ established a briefing schedule (briefs  
to be filed electronically); Claimant’s opening brief to be filed within 5 working days, or 
by May 19, 2009:  Respondent’s  answer brief to be filed within 5 working days of the 
opening brief, or by May 27, 2009.  Claimant waived the reply brief.  Claimant’s  opening 
brief was filed on May 19, 2009.  Respondents’ answer brief was filed on May 27, 2009.  
The matter was deemed submitted for decision on May 27, 2009.

ISSUES
 

The issues to be determined by this decision concern compensability of a 
claimed back injury of September 14, 2008; if compensable, medical benefits; average 
weekly wage (AWW); and, temporary total disability (TTD) benefits  from October 20, 
2008 and continuing.  

Respondents raised the affirmative defense that Claimant was  responsible for 
her termination on April 29, 2009

At the commencement of the hearing, the parties stipulated that Claimant’s AWW 
is  $229.90, and the ALJ so finds; and, that Julie Parsons, M.D., is an authorized treating 
physician (ATP), and the ALJ so finds.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

The Incident

1. On September 14, 2008, Claimant was working for the Employer as an 
event coordinator.  During the course of this activity, she was called upon to redecorate 
artificial fichus trees having a weight of between five and ten pounds.  She lifted them 
from the floor to a table where they were to be refurbished.  She noted an uptake of low 
back pain after lifting them but continued to perform her required work activities.

2. Sometime thereafter, the Claimant was carrying fichus trees to the front of 
the store when a customer stopped and asked her to climb a ladder to bring down floral 



arrangements that weighed about five pounds.  Her back pain accelerated from this  ac-
tivity.  She reported this pain to her Department Manager, Judy Stell.  She did not ask 
for a medical referral on September 14, 2008.

3. Aimee Cruz, Assistant Store Manager, testified that Claimant reported on 
September 20, 2008, that Claimant was assisting a customer with a floral arrangement 
on September 14, 2008, and the Claimant was going up and down a ladder to bring the 
customer floral pieces. The ALJ infers and finds that the incident involved going up and 
down a ladder once. Claimant reported injury to her back. According to Cruz, the floral 
arrangements are made out of silk, Styrofoam and weigh less than three pounds. 

4. Brad Frese, Store Manager, completed the First Report of Injury noting an 
alleged back injury after repetitive motions of going up and down the ladder.  The ALJ 
infers and finds that Frese, who was not present on the day in question, was mistaken 
on the “repetitive motions,” and Cruz’s testimony is more reliable.

5. On Wednesday, September 17, 2008, when her low back pain did not 
subside, Claimant attempted to report her injury to Jim Van Natten, the Store Manager.  
He was not in the store on that day, neither was Assistant Manager Amy Cruz.  

6. Claimant called the Employer again on September 18, and 19, 2008.  Van 
Natten was not at the store on either day.

7. Both the Claimant and Cruz testified that Claimant finally reported her in-
jury to Cruz on September 20, 2008.  

8. Claimant was not immediately sent for medical treatment at that time and 
her low back pain continued to persist over time, without medical treatment.

Pre-Existing Back Condition

9. The Claimant has a prior history of low back problems dating back to a 
1992 work related injury with Wal-Mart for which she received an impairment rating in 
1994.  She was given permanent restrictions from that injury at that time.



10. Claimant told the Employer that she suffered a preexisting back injury 
while working for Wal-Mart in 1992. Claimant, however, prior to employment with the 
Employer, told the Employer that her preexisting back injury had healed. Claimant 
stated that her job with the Employer did not involve lifting or moving heaving objects. 

11. According to the Claimant, the Employer did not request or require her to 
lift or move heavy objects; and, she did not lift or move heavy objects. For example, 
Claimant stated that employees from the receiving department would carry Event Kits 
into the classroom for Claimant.  Also, Claimant testified that if tables or heavy items 
needed to be moved, other store associated would move them for Claimant.  

12.  As a result of the 1992 Wal-Mart back injury, Kathy McCranie, M.D., on 
April 28, 1994, assigned Claimant permanent work restrictions, placing the Claimant in 
the Sedentary work category.

13.  On September 1, 1993, Michael McNally, M.D., expressed the opinion that 
Claimant would not have any success getting back to work; Claimant reports  acute pain 
in the back which has  radiated to both legs; Claimant relates the pain is aggravated by 
almost any activity.  The ALJ finds that Dr. McNally’s opinion was in error, as  illustrated 
by the Claimant’s work for the Employer herein.

14. On April 28, 1994, Dr. McCranie’s impressions were chronic low back pain, 
intervertebral disk and bulging at L5-S1 and myofascial involvement of the left gluteal 
region.  Claimant suffered preexisting back and lower extremity injuries. 

15.  Following Claimant’s release 1994 at maximum medical improvement 
(MMI) for the 1992 injury, and the passage of time after the 1992 injury, her condition 
had improved dramatically and prior to starting work with the Employer in 2008 she was 
pain free.   The ALJ finds her testimony in this regard persuasive, credible and essen-
tially undisputed 

16.   While working for the Employer, the Claimant was able to perform all of 
the essential functions of her job and was not under disability until her injury of Septem-
ber 14, 2008.  Also, Claimant had not received medical care for her 1992 injury since 
1994.  

Medical Concerning September 14, 2008 Incident



17. Eventually, Claimant’s back pain got so bad that it demanded medical at-
tention and the Employer referred her to Julie Parsons, M.D., at HealthOne.  Claimant 
saw Dr. Parsons on October 20, 2008.  Dr. Parsons diagnosed a thoracolumbar strain.  
The ALJ infers  and finds that based on the four corners of Dr. Parsons’ report, she is of 
the opinion that the thoracolumbar strain was caused by the Claimant’s job duties with 
the Employer on September 14, 2008.  On October 20, Dr. Parsons gave the Claimant 
restrictions of fifteen pounds lifting, pushing, pulling and carrying.  Claimant also was 
given restrictions of limited bending and twisting.  

18.   In her Supplemental Answers to Interrogatories, number 3 (admitted into 
evidence), Claimant indicates that while she was at home, her left leg gave out. Also, 
Dr. Parson’s November 17, 2008 medical report notes Claimant got back pain and her 
left leg buckled while she was walking with a couple of Christmas stocking in her hand 
and a small box of glitter.   The ALJ infers  and finds that her left leg gave out because of 
the incident of September 124, 2008.

19. Due to back pain, the Claimant stopped working on October 20, 2008 and 
she has not returned to work since then, and she was never given a written offer em-
ployment within her restrictions.   Also, Claimant has not been released to return to full 
duty no has  she earned wages or been declared to be at maximum medical improve-
ment (MMI), as of the hearing date. 

 

20. On October 31, 2008, Bradley Frese, an Employer management represen-
tative, told the Claimant that the Employer could not accommodate her restrictions.

21. Claimant has not received medical treatment since November 24, 2008.    
The adjuster at Gallagher Bassett, agent of the insurer, informed Claimant that her case 
was under denial and that no further medical treatment would be authorized.  This is 
undisputed.  Based on this communicated denial, the ALJ finds that the Claimant was 
denied further medical treatment for non-medical reasons, after the Respondents had a 
reasonable opportunity to furnish further medical treatment by Dr. Parsons  or to offer 
substitute medical treatment.

22. On April 7, 2009, F. Mark Paz, M.D., performed an Independent Medical 
Examination (IME) of the Claimant, at Respondents’ request, for the primary purpose of 
determining causality.  Dr. Paz diagnosed low back pain, based on lumbar degenerative 
disc disease.  Dr. Paz was of the opinion that “it is not medically probable that climbing 
up and down the ladders is a likely explanation for her current symptoms.”  Further, he 



was of the opinion that Claimant did not sustain a permanent aggravation of a preex-
isting condition.  The ALJ finds that Dr. Paz’s opinion in this regard is contrary to the to-
tality of the lay and other medical evidence.  Furthermore, Dr. Paz employs an inappro-
priate measure for a compensable “aggravation and acceleration” of a preexisting con-
dition, i.e., “permanent” aggravation, which, in part, compromises his ultimate opinion 
on causality.  Additionally, the ALJ finds the ATP’s (Dr. Parsons’) implied opinion of 
causal relatedness more persuasive and credible than Dr. Paz’s opinion.

23. The exhibits contain a termination letter dated April 29, 2009. This  letter 
states that Claimant is being terminated because she failed to fill out a Leave of Ab-
sence packet after having requested a leave of absence beginning October 30, 2008.  

24. Claimant never requested a leave of absence from the Employer.  She did 
not request leave and was not asked by her Employer to request a Leave of Absence.  
The ALJ finds Claimant’s  testimony in this regard credible and reasonable because 
Claimant was temporary and totally disabled from her workers’ compensation injury, and 
the completion of a Leave of Absence form was not required of her.  

25.      Respondents introduced the Employer’s store Employee Handbook, con-
cerning “leave issues,” and the only reference to a potential termination over leave of 
absence issues is failure to provide medical certification to justify leave.  To terminate an 
employee who is claiming a work-related injury, based on failure to submit “leave of ab-
sence” forms borders on a pretextual reason for termination.

26. The Employee Handbook makes repeated reference to an employee’s 
“Request for Leave of Absence.”  It informs the employee that he/she is  entitled to a 
leave of absence under the FMLA (family Medical Leave Act) and various other leave 
policies.  Claimant never requested a leave of absence under FMLA, or otherwise, and 
therefore, did not violate the Employer’s policies.

27. Respondents failed to prove that Claimant precipitated her termination 
from employment by a volitional act that the she would reasonably expect to result in a 
loss of her employment.  

Ultimate Findings



28. Claimant has proven, by a preponderance of the evidence that she sus-
tained a compensable injury to her back on September 14, 2008, while performing du-
ties for her Employer, and this  injury arose out of the course and scope of her employ-
ment for the Employer.  Claimant has further proven, by preponderant evidence that the 
agent of the insurance carrier denied the Claimant further medical treatment on or about 
November 24, 2008 for non-medical reasons.  Consequently the right of selecting an 
authorized treating physician (ATP) passed to the Claimant at that time.

       
29. The Claimant’s AWW is $229.90, which yields a TTD rate of $153.27 per 

week, or $21.90 per day.

           30.     The Claimant has not been released to return to work without restrictions 
since October 20, 2008; she has  not earned wages since that time; and, she has not 
been declared to be at MMI.  Consequently, the Claimant has proven by preponderant 
evidence that she has been TTD since October 20, 2008.

 31. Respondents have failed to prove, by a preponderance of the evidence 
that Claimant was responsible for her termination on April 8, 2009, through a volitional 
act on her part.  To show that the Claimant was responsible for her termination, Re-
spondents were required to prove that Claimant committed a volitional act, or exer-
cised control over her termination, in light of the totality of the circumstances.  Re-
spondents failed to do this.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon appro-
priate research); the motives of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the ATP’s (Dr. Parsons) implied 
opinion on causality, plus the totality of the Claimant’s testimony, is more persuasive 
and credible than Dr. Paz’s opinion on causality.  Also, as found, the Claimant’s testi-
mony was credible and persuasive.



 b. It is undisputed that Gallagher Basset, the claims management agent of 
the insurance carrier, denied the Claimant medical treatment on November 24, 2008 for 
non-medical reasons.  See, Annotation, Comment: Credibility of Witness Giving Un-
contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that 
the fact finder is not free to disregard un-contradicted testimony.

 c. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  Also, the burden of proof is  generally placed on the party asserting the affirma-
tive of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “pre-
ponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
the Claimant has sustained her burden with respect to compensability; medical benefits 
(authorization, causally related, and reasonable necessity); AWW; and, TTD.  Respon-
dent has failed to sustain its burden with respect to “responsibility for termination.”

Compensability

  d. An injury is  compensable if incurred by an employee in the course and 
scope of employment.  Section 8-41-301(1)(b), C.R.S. (2008); Price v. ICAO, 919 P.2d 
207 (Colo. 1996).  Claimant must show a connection between the employment and the 
injury, such that the injury has its origins in the employee’s work-related functions, and it 
is  sufficiently related to those functions to be considered part of the employment con-
tract.  See Madden v. Mountain W. Fabricators, 977 P.2d 861 (Colo.  1999).  In order to 
prove causation, medical evidence is not necessary.  As found, the Claimant’s testimony 
and the constellation of facts surrounding her injury establish the requisite nexus  be-
tween the injury and her work duties.  Also See Lymburn v. Symbios Logic, 952 P.2d 
831 (Colo. App. 1997).  

e. Further, if an industrial injury aggravates, accelerates, or combines with a 
pre-existing condition so as to produce disability and need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).   It is not 
required that the aggravation and acceleration be permanent in nature.  As found, the 
Claimant’s work activities  of September 14, 2008 aggravated and accelerated her un-



derlying degenerative back condition so as to disable Claimant and require medical 
treatment.

f. Respondents argument that Claimant’s low back injury was a natural pro-
gression of her 1992 back injury is rejected.  As found, following being released at MMI 
for her 1992 low back injury, her condition improved to the point that she was able to 
perform all of the essential functions of her job with Employer until her subsequent Sep-
tember 14, 2008, back injury.  Medical records support and corroborate Claimant’s tes-
timony.   As  found, her testimony credible.  See Lymburn v. Symbois Logic, 952 P.2d 
831 (Colo. App. 1997). As further found, following Claimant’s release at MMI in 1994 for 
the 1992 injury, she improved dramatically and was pain free before starting work for 
the Employer herein.

Medical Benefits

g. If the physician selected by the Employer (Dr. Parsons) refuses to treat for 
non-medical reasons, and the insurer fails to appoint a willing ATP after notice of the re-
fusal to treat, the right of selection passes to the injured worker.  Weinmeister v. Cobe 
Cardiovascular, Inc., W.C. No. 4-657-812 [Industrial Claim Appeals Office (ICAO), July 
10, 2006].  Also see Lutz  v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 
2000); Ruybal v. University Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988). 
As found, an adjuster with the insurer’s adjustment agency informed the Claimant that 
further medical treatment would be denied because the claim was denied.  Therefore, 
the right of selection of a treating physician passed to the Claimant and remains with 
her to this day.

h.  Respondents are liable for medical treatment that is reasonably neces-
sary to cure and relieve the effects of the industrial injury.  Section 8-42-101 (1)(a), 
C.R.S. (2008); Snyder v. Indus. Claim Appeals Office, 942 P .2d 1337 (Colo. App. 
1997); Country Squire Kennels v. Tarshis, 899 P. 2d 362 (Colo. App. 1995).  Further, 
Respondents are liable if the employment-related activities aggravate, accelerate, or 
combine with a pre-existing condition to cause a need for medical treatment.  Section 8-
41-301(1)(c); Snyder v. Indus. Claim Appeals Office, supra.  Also, medical care is  not 
subject to apportionment for injuries  occurring after July 1, 2008.  Section 8-42-104(3), 
C.R.S. (2008).  As found, all of the medical care and treatment rendered by Dr. Parsons 
was reasonably necessary to cure and relieve Claimant of the effects of the September 
14, 2008 compensable injury.

Temporary Disability



i. Claimant is not required to prove that her work-related injury was the sole 
cause of her wage loss in order to establish eligibility to TTD benefits.  Rather, the 
benefits are precluded only when the work-related injury plays “no part in the subse-
quent wage loss (emphasis supplied).”  Horton v. Indus. Claim Appeals Office, 942 P.2d 
1209, 1210-1211 (Colo. App. 1996).  To establish entitlement to temporary disability 
benefits, the Claimant must prove that the industrial injury has caused a “disability,” and 
that she has suffered a wage loss that, “to some degree,” is the result of the industrial 
disability.  Section 8-42-103(1), C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 898 P.2d 
542 (Colo. 1995).   When a temporarily disabled employee loses her employment for 
other reasons which are not her responsibility, the causal relationship between the in-
dustrial injury and the wage loss necessarily continues.  Disability from employment is 
established when the injured employee is unable to perform the usual job effectively or 
properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. App.1986).  This is true 
because the employee’s restrictions presumably impair her opportunity to obtain em-
ployment at pre-injury wage levels.  Kiernan v. Roadway Package System, W.C. No. 4-
443-973,  (ICAO, December 18, 2000).  As found, Claimant’s termination in this case 
was not her fault.

j. The term “disability” connotes two elements: the first is “medical incapac-
ity” evidenced by loss or reduction of bodily function.  There is no statutory requirement 
that the Claimant present medical opinion evidence from of an attending physician es-
tablish her physical disability.  See Lymburn v. Symbois Logic, supra.  Rather, the 
Claimant’s testimony alone is sufficient to establish a temporary “disability.” Id.  The 
second element is loss of wage earning capacity.  Culver v. Ace Electric, 971 P.2d 641 
(Colo. 1999).  The impairment of earning capacity element of “disability” may be evi-
denced by a complete or partial inability to work, or physical restrictions that preclude 
the claimant from securing employment.  The testimony in Horner proved this element.  
As found, Claimant suffered both and this had an adverse impact on her ability to per-
form her job.  Absolute Employment Service, Inc. v. ICAO, 997 P.2d 1229 (Colo. App. 
1999) [construing disability for purposes of apportionment].  As found, from October 20, 
2008 and continuing, the Claimant has been unable to return to her usual job due to the 
effects of her September 14, 2008, injury.  Consequently, she is  “disabled” under Sec-
tion 8-42-105, C.R.S. (2008), and is entitled to TTD benefits  from October 20, 2008 and 
continuing, until terminated by statute.  Culver v. Ace Electric, supra; Hendricks v. Kee-
bler Company, W.C. No. 4-373-392 (ICAO, June 11, 1999.).

 
           k.         Once the prerequisites  for TTD are met (e.g., no release to return to full 
duty, MMI has not been reached, modified employment is  not made available, and there 
is  no actual return to work), TTD benefits are designed to compensate for a 100% tem-
porary wage loss.  See Eastman Kodak Co. v. Industrial Commission, 725 P. 2d 107 
(Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As found, 
Claimant has met these criteria since October 20, 2008, sustaining a 100% temporary 
wage loss.



Responsibility for Termination

 l. Respondents must prove that the Claimant was responsible for her termi-
nation, through a volitional act on her part, in order to trigger the application of Sections 
8-42-103(1)(g) and, or of 8-42-105(4), C.R.S. (2008); CCIA v. Industrial Claim Appeals 
Office, 18 P.3d 790 (Colo. App. 2000).  As found, Respondent has failed to prove “re-
sponsibility for termination.”

m.  To show that the Claimant was responsible for her termination Respon-
dent was required to prove that Claimant committed a volitional act, or exercised con-
trol over her termination, in light of the totality of the circumstances.  See Colorado 
Springs Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 (Colo. App. 2002); 
Padilla v. Digital Equipment, 902 P.2d 414 (Colo. App. 1994).  As found, Respondent 
failed to do this.  An employee is  responsible for termination only if the employee pre-
cipitated the employment termination by a volitional act that the employee would rea-
sonably expect to result in a loss of employment.  See Patcheck v. Colorado Depart-
ment of Public Safety, WC# 4-432-301 (ICAO April 27, 2001). As found, Claimant did 
not volitionally precipitate her termination from employment.

 
n.   The fact that an employer discharges an employee, even in accordance 

with the employer’s policy, does not establish that a claimant acted volitionally, or ex-
ercised control over the circumstances of termination.  See Gonzalez v. Industrial 
Commission, 740 P.2d 999 (Colo. 1987); Goddard v. EG&G Rocky Flats, Inc., 888 P.2d 
369 (Colo. App. 1994) [cited with approval in Kneffer v. Kenton Manor, W.C. No. 4-557-
781 (ICAO, March 17, 2004); Quinn v. Pioneer Sand Company, W.C. No. 590-561 
(ICAO, April 27, 2005); Whiteman v. Life Care Solutions; W.C. No. 4-523-153, (ICAO, 
October 29, 2004) [both Quinn and Whiteman stand for the proposition that if effects of 
injury render Claimant incapable of performing job offered, Claimant not responsible for 
termination]; Hall v. Wal-Mart Stores, Inc., W.C. No. 4-601-953 (ICAO, March 18, 2004) 
[Respondent cannot adopt a strict liability personnel policy which usurp’s the statutory 
definition of “responsibility” for termination where Claimant engaged in a fight it at work 
but did not provoke assault]; Maes v. CA One Services, Inc., W.C. No.  4-543-840 
(ICAO, March 3, 2004); Wilcox v. City of Lakewood, W.C. No.  4-76-102 (ICAO, Febru-
ary 13, 2004); Gallegos v. Sealy, Inc., W.C. No.  4-529-704 (ICAO, February 12, 2004); 
Fahey v. Brede Exposition Services, W.C. No. 4-522-492 (ICAO, January 21, 2003); 
Bonney v. Pueblo Youth Service Bureau, W.C. No. 4-485-720 (ICAO, April 24, 2002) 
[Claimant was not responsible for failure to comply with employer’s  absence policy if 
Claimant was not physically able to notify the employer]; see e.g., Bell v. Industrial 
Claim Appeals Office, 93 P .3d 584, (Colo. App. 2004) [Claimant not at fault for termina-
tion for refusing to sign settlement agreement waiving statutory rights].  As found, 
Claimant could not comply with the Employer’s leave of absence policy when the 
Claimant had not requested a leave of absence to begin with.



o. Further, the reason for the discharge, at the time of discharge, is disposi-
tive on the issue of “at fault” termination.  Elliott v. Hire Calling Holding Company, W.C. 
No. 4-700-819 (ICAO, November 16, 2007).  It is not enough that the Employer later as-
serts additional reasons to justify a discharge if, at the time of discharge, the Claimant’s 
conduct was not caused by his/her volitional act.  As found, Claimant was  terminated by 
the Employer on April 29, 2009 because she allegedly failed to complete Leave of Ab-
sence forms following her alleged request for a leave of absence.  As found, the Claim-
ant never requested, and did not want, a leave of absence.  Further, the Employer never 
specifically mandated that Claimant request a leave of absence while her compensable 
injury was under denial and she had not been placed at MMI.  Thus, Claimant did not 
commit a volitional act triggering the application of Section 8-42-103 (1)(g) or Section 8-
42-105 (4) C.R.S. (2008), for her April 29, 2009, termination.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. That Claimant suffered a compensable injury on September 14, 2008, for 
which she is entitled to medical care with Dr. Parsons.

B. Because the Insurer herein refused Claimant further medical treatment for 
non-medical reasons on November 24, 2008, Claimant is  entitled to select an author-
ized treating physician of her choice and Respondents shall pay the costs  of such caus-
ally related and reasonably necessary medical treatment, subject to the Division of 
Workers’ Compensation Medical fee Schedule.

C. For the period from October 21, 2008 through the hearing date, May 12, 
2009, both dates inclusive, a total of 203 days, Respondents shall pay the Claimant 
temporary total disability benefits  of $153.11 per week, or $21.90 per day, in the aggre-
gate amount of $4,445.70, which is payable retroactively and forthwith.  From May 13, 
2009, Respondents shall continue paying the Claimant temporary total disability bene-
fits of $153.11, until terminated by statute.

D. Respondents shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due. 

E.  Any and all issues not determined herein are reserved for future decision.

DATED this______day of May 2009.



EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-775-869

ISSUE

 Whether Claimant has established by a preponderance of the evidence that she 
suffered a left knee injury during the course and scope of her employment with Em-
ployer on October 24, 2008.

STIPULATIONS

 The parties  agreed that, if Claimant suffered a compensable left knee injury, she 
is entitled to the following:

1. All reasonable and necessary medical expenses related to the injury;

2. Laura Caton, M.D. is the Authorized Treating Physician (ATP);

3. Temporary Total Disability (TTD) benefits from October 25, 2008 until ter-
minated by statute;

4. An Average Weekly Wage (AWW) of $266.71 for the period October 25, 
2008 through November 30, 2008;

5. An AWW of $371.43 beginning December 1, 2009. 

FINDINGS OF FACT

 1. On June 14, 2008 Claimant began working for Employer as a school bus 
driver.  Her job duties included performing a pre-trip bus inspection, driving the bus over 
a scheduled route, maintaining proper student behavior and cleaning the interior and 
exterior of the bus.  Claimant’s job required her to lift 20-50 pounds, sit, stand and walk.

 2. Claimant was also required to possess the physical and mental abilities 
sufficient to perform her job functions.  In fact, on June 20, 2008 Claimant underwent a 
pre-employment physical.  The physical revealed that Claimant did not have any im-
pairment to her extremities.

 3. On October 1, 2008 Claimant visited her personal physician because she 
was experiencing left leg pain.  She reported that she had been suffering from pain in 
the back of her left leg.  An x-ray of Claimant’s left knee was negative.  Claimant’s  per-
sonal physician did not impose any work restrictions as a result of the left leg pain.



 4. On October 9, 2008 Claimant underwent an ultrasound of her left knee.  
The ultrasound was negative.

 5. On October 24, 2008 Claimant reported to work and began to inspect her 
bus.  She stepped onto the first step of the bus and felt a “pop” in her left knee.  Claim-
ant immediately experienced a stabbing pain.  The pain was more severe than the left 
knee pain she had experienced in early October 2008.

 6. Claimant attempted to continue inspecting her bus but was unsuccessful 
because of her knee pain.  She contacted employee Sandy Acevedo using her two-way 
radio and requested assistance.

 7. Ms. Acevedo responded to Claimant’s request and helped Claimant off the 
bus.  Ms. Acevedo then transported Claimant in a wheelchair to Employer’s  dispatch 
office.

 8. Ms. Acevedo testified that, when Claimant reported for work on October 
24, 2008, her knee was swollen.  However, Claimant denied that her left knee was swol-
len on October 24, 2008.  She testified that, because she was wearing jeans, Ms. 
Acevedo was unable to observe her knee.

 9. Employer’s  Director of Transportation Brad Johnson testified that, on Oc-
tober 24, 2008, he was informed that an employee had been injured.  He went to the 
dispatch office and observed Claimant sitting in a wheelchair.  Claimant was crying and 
in obvious pain and distress.  Mr. Johnson testified that he asked Claimant if she had 
been injured at work and she replied that she had injured her left knee over the week-
end at home.  However, Claimant denied that she told anyone that she had injured her 
knee at home.

 10. Ms. Acevedo and Mr. Johnson offered to call an ambulance to transport 
Claimant to a hospital.  However, Claimant refused because she was concerned about 
the cost of the ambulance.  Instead, Claimant contacted her mother and daughter.  They 
transported her to the North Colorado Medical Center Emergency Room.

 11. At the emergency room Claimant reported that she was experiencing left 
knee pain.  She stated that she was unable to move her left knee or leg.  Claimant ex-
plained that she had a one-month history of intermittent left knee pain.  However, she 
felt the sudden onset of knee pain when climbing the stairs  on her bus.  The emergency 
room medical provider noted that Claimant had limited range of motion and character-
ized Claimant’s condition as “acute on chronic” left knee pain.

 12. On October 30, 2008 Claimant visited ATP Dr. Caton for an evaluation of 
her left knee condition.  Claimant reported a two-month history of left knee pain that she 
described as “soreness without mechanism.”  She explained that she was getting on her 
bus when she “felt something more on back of left knee and couldn’t walk.”    Claimant 
stated that on October 24, 2008 her “knee just ‘went out’ behind her and popped.”  Upon 
examination Claimant was unable to flex or extend her knee.  She was also unable to 



bear weight on her left knee.  Dr. Caton determined that Claimant could not work and 
recommended a left knee MRI.

 13. On November 6, 2008 Claimant underwent an MRI of her left knee.  The 
MRI revealed a “[c]omplete radial tear posterior horn of the medial meniscus occurring 
near the root attachment into the tibia.  There is associated mild to moderate medial ex-
trusion.”

 14. On November 7, 2008 Claimant again visited Dr. Caton for an evaluation.  
Dr. Caton noted that Claimant’s MRI findings revealed a “complete radial tear of poste-
rior medial meniscus nerve root.”  She noted that the MRI findings were consistent with 
Claimant’s presentation.  Dr. Caton reported that her objective findings were also con-
sistent with a work related mechanism of injury.  She continued Claimant’s restrictions of 
no driving, minimal weight bearing and the use of a walker.

 15. On November 20, 2008 Insurer’s Physician Advisor James McElhinney, 
M.D. issued a report after reviewing Claimant’s  medical records.  He concluded that the 
claim should be denied based on Claimant’s preexisting left knee condition.  Dr. 
McElhinney explained that climbing up one step is  simply an activity of daily living.  He 
remarked that there was “nothing specific about getting on the bus  other than it hap-
pened to increase the symptoms that she had previously complained of.”

 16. On November 24, 2008 Employer terminated Claimant from employment.  
Because of her knee condition, Claimant was unable to perform her job duties as a 
school bus driver.

 17. Claimant has established that it is more probably true than not that she 
suffered an injury to her left knee during the course and scope of her employment on 
October 24, 2008.  Claimant’s  job duties as a bus driver aggravated, accelerated, or 
combined with her pre-existing left knee condition to produce a need for medical treat-
ment.  Claimant credibly explained that she stepped onto the first step of a bus and felt 
a “pop” in her left knee.  She immediately experienced a stabbing pain that was more 
severe than the left knee pain she had experienced in early October 2008.  Further-
more, an October 1, 2008 x-ray of Claimant’s left knee was negative, but a November 6, 
2008 MRI revealed a “complete radial tear of posterior medial meniscus nerve root.”  
The conditions of Claimant’s  employment thus constituted the precipitating cause of her 
left knee injury.  Therefore, the special hazard doctrine is  inapplicable and does not pre-
clude the compensability of the October 24, 2008 incident.

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 



evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the Judge.  Faulkner, 12 P.3d at 846.

 5. A pre-existing condition or susceptibility to injury does  not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a claimant experiences 
symptoms while at work, it is  for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition.  In re Cotts, W.C. No. 4-606-
563 (ICAP, Aug. 18, 2005).

 6. However, when the precipitating cause of an injury is a pre-existing condi-
tion that the claimant brings  to the workplace, the injury is not compensable unless  a 
“special hazard” of the employment combines with the pre-existing condition to contrib-
ute to the injury.  In Re Shelton, W.C. No. 4-724-391 (ICAP, May 30, 2008).  The ration-
ale for the rule is that, in the absence of a special hazard, an injury due to the claimant’s 
pre-existing condition does not bear a sufficient causal relationship to the employment 
to “arise out of” the employment.  Id.  A condition does not constitute a “special hazard” 



if it is “’ubiquitous’ in the sense that it is found generally outside of the employment.”  In 
Re Booker, W.C. No. 4-661-649 (ICAP, May 23, 2007).

 7. As found, Claimant has established by a preponderance of the evidence 
that she suffered an injury to her left knee during the course and scope of her employ-
ment on October 24, 2008.  Claimant’s job duties  as a bus driver aggravated, acceler-
ated, or combined with her pre-existing left knee condition to produce a need for medi-
cal treatment.  Claimant credibly explained that she stepped onto the first step of a bus 
and felt a “pop” in her left knee.  She immediately experienced a stabbing pain that was 
more severe than the left knee pain she had experienced in early October 2008.  Fur-
thermore, an October 1, 2008 x-ray of Claimant’s  left knee was  negative, but a Novem-
ber 6, 2008 MRI revealed a “complete radial tear of posterior medial meniscus nerve 
root.”  The conditions of Claimant’s  employment thus constituted the precipitating cause 
of her left knee injury.  Therefore, the special hazard doctrine is  inapplicable and does 
not preclude the compensability of the October 24, 2008 incident.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant suffered a compensable injury to her left knee during the course 
and scope of her employment with Employer on October 24, 2008.

 2. Respondents shall pay all of Claimant’s reasonable and necessary medi-
cal expenses related to her October 24, 2008 left knee injury.

3. Laura Caton, M.D. is Claimant’s ATP.

4. Claimant earned an AWW of $266.71 for the period October 25, 2008 
through November 30, 2008 and an AWW of $371.43 beginning December 1, 2008.  

5. Respondents shall pay Claimant TTD benefits for the period October 25, 
2008 until terminated by statute.

6. Any issues not resolved in this Order are reserved for future determina-
tion.

DATED: May 15, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS



STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-113

ISSUES

¬ The issue for determination was whether Colorado has jurisdiction for Claimant’s 
industrial injury of June 12, 2008.

FINDINGS OF FACT

 1. Claimant is  a heavy machinery operator who currently resides in Cortez, 
Colorado.  Claimant has lived in Cortez, Colorado since 2003.  Claimant has operated a 
bulldozer for employer on various occasions since 2003.  Claimant’s employment with 
employer has included working in Mountain Pass, California for approximately ten (10) 
months in 2005 and in Kingman, Arizona for approximately six (6) months in 2003.

 2. Claimant testified that he had worked for various employers in Colorado 
since 1994, including Ute Mountain Sand and Gravel.  Claimant also testified on cross-
examination that he worked for Lisbon Valley Mine in Utah.  Claimant collected unem-
ployment benefits from the state of Utah after being laid off from the Lisbon Valley Mine.

 3. In approximately April 2008, Claimant contacted Mr. Tanner at employer’s 
office in Cortez, Colorado inquiring about the availability of work with Respondent-
employer.  Claimant was advised by Mr. Tanner that no work was  currently available.  
Claimant was subsequently contacted by Mr. Tanner and advised that a job was avail-
able in Questa, New Mexico.  Claimant inquired as to what the pay rate was, and upon 
determining that the pay rate was appropriate, indicated that he would take the job.  
Claimant testified that he was not retained by employer as part of a union contract.

 4. Claimant testified he traveled to Questa, New Mexico several days before 
his job was to begin and filled out an employment application with the assistance of em-
ployer, as Claimant does not read or write.  Claimant testified that the employment ap-
plication was filled out in Questa, New Mexico.  Claimant’s employment application is 
dated June 2, 2008, the same day Claimant submitted a urine sample at the job site in 
New Mexico.  The employment application identifies the position applied for as “Dozers” 
and requests information such as skills and Claimant’s employment history.

 5. Respondents presented the testimony of Mr. Peterson, the employer’s 
District Safety Manager.  Mr. Peterson testified that employer performs civil construction 
work in a variety of states, including Colorado, although at the time of the hearing Colo-
rado had only two current projects  in Colorado.  Mr. Peterson testified that Claimant had 
taxes taken out for New Mexico state taxes from his paycheck.  Mr. Peterson testified 
that a contract for hire would not have arisen in this  case out of the Cortez office and 
Claimant would have been required to submit to a drug screen upon arriving at the job 
site in New Mexico.  Claimant’s  successful completion of the drug screen would have 
been a pre-requisite to his being hired on the job site.  Mr. Peterson further testified that 
Claimant would have needed to complete an informal observation to ensure that Claim-
ant was capable of operating the heavy equipment prior to being allowed to perform his 



job.  Mr. Peterson testified that if Claimant failed the informal observation, no position 
would have been offered Claimant.  The ALJ finds  the testimony of Mr. Peterson credi-
ble and persuasive.

 6. Respondents also presented the testimony of Mr. Tanner, the manager of 
human resources and training for employer.  Mr. Tanner’s job duties include staffing po-
sitions for employer.  Mr. Tanner testified that their positions would be staffed by news-
paper ads, word of mouth or the following of employees who would travel to various job 
sites for work.  Mr. Tanner testified that Claimant would periodically stop in the Cortez 
office and advise employer that he was  available for work if employer had any openings.  
Mr. Tanner testified that at some point during the Spring of 2008, he spoke with Claim-
ant and advised Claimant that work was available in Questa, New Mexico.  Mr. Tanner 
further testified that if Claimant had requested to be reimbursed mileage for traveling 
from Cortez to the job site in Questa, New Mexico, Mr. Tanner would have provided 
Claimant with mileage forms and Claimant would have been reimbursed for mileage.  
Claimant testified in rebuttal that he was reimbursed mileage for his  travel to the job site 
in Questa, New Mexico.  Claimant suffered an admitted injury to his  low back while em-
ployed with employer on June 12, 2008 in Questa, New Mexico.  Mr. Peterson testified 
that this  workers’ compensation claim is  currently being handled pursuant to the New 
Mexico workers’ compensation act.

 7. Based upon the evidence, the ALJ finds Claimant contacted employer at 
their offices in Cortez, Colorado regarding potential employment.  After initially being 
advised that no employment was available, employer contacted Claimant while Claim-
ant was in Cortez, Colorado and advised Claimant that work was available in Questa, 
New Mexico.  Claimant was required to travel to Questa, New Mexico for the employ-
ment.  Upon arriving at Questa, New Mexico, Claimant filled out an application for em-
ployment, submitted a drug screen, and was  hired by employer to perform the functions 
of a heavy equipment operator.  The ALJ finds that Claimant’s contacts with employer in 
Cortez, Colorado were merely informative and did not create a contract of hire.  Claim-
ant was advised of the availability of work and advised where Claimant would need to 
travel to apply for said employment, however, no contract for hire was entered into be-
tween the parties.

 8. The ALJ finds that the application for employment, completed on June 2, 
2008, the same day as the drug screen, was  a necessary prerequisite for Claimant to 
be hired by employer.  The ALJ finds that the last act necessary for Claimant to enter 
into a contract for hire occurred in New Mexico when Claimant completed the employ-
ment application.  While Claimant was paid mileage for his travel from Cortez to Questa, 
New Mexico, the ALJ does not find credible evidence that the arrangement for mileage 
reimbursement was bargained for as a part of the employment negotiations.  As such, 
Claimant being reimbursed for his  mileage after being hired by employer is insufficient 
to vest Colorado with jurisdiction for a workers’ compensation claim arising out of a con-
tract for hire entered into outside the State of Colorado.

CONCLUSIONS OF LAW



 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights  of the em-
ployer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is  decided on 
its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).

 3. Colorado jurisdiction over injuries suffered outside of the state is  conferred 
by statute.  Section 8-41-204, C.R.S. 2008 provides that Colorado has jurisdiction over 
out-of-state injuries if the employer was “hired or is regularly employed in this  state.”  
Whether an employee was “hired … in this  state” is a contract question generally gov-
erned by the same rule as other contracts.  Denver Turck Exchnage v. Perryman, 134 
Colo. 586, 407 P.2d 805 (1957).  The essential elements  of a contract are competent 
parties, subject matter, legal consideration, mutuality of agreement, and mutuality of ob-
ligation.  Aspen Highlands Skiing Corp. v. Apostolou, 866 P.2d 1384 (Colo. 1984).  The 
place of contracting is  generally determined by the parties’ intention, and is  usually the 
place where the offer is  accepted, or the last act necessary to the meeting of the minds 
or to complete the contract is  performed.  Id.; Denver Truck Exchange v. Perryman, su-
pra.  Despite the application of the general law of contracts to this issue, however, the 
court of appeals has stated that in some circumstances it is  only necessary that the 
“fundamental elements” of a contract be present:

 [T]he determination of when and where a contract is formed re-
quires consideration of the purpose for the determination.  When 
that purpose is determining the application of workers’ compensa-
tion law, a technical application of the ‘contract of hire’ requirement 
is  not appropriate.  Hence, the general rule announced in Denver 
Truck Exchange has been tempered so that a contract of hire may 
be deemed formed, even though not every formality attending 



commercial contractual arrangements is  observed, as long as the 
fundamental elements of contract formation are present.

Moorhead Machinery & Boiler Co. V. Del Valle, 934 P.2d 861, 864 (Colo. App. 1996) ab-
rogated on other grounds Horodyskyj v. Karanian, 32 P.3d 470 (Colo. 2001).  In reach-
ing this conclusion the court quoted with approval a passage from Larson’s treatise stat-
ing that the realities of the employment relationship were more important in this deter-
mination that the “technicalities” of contract law, especially where the hiring practices of 
a particular employment warranted such treatment.  See Moorhead Machiner & Boiler 
Co., supra. (quoting 1A A. Larson, Workmen’s Compensation Law § 26.22 at 5-325 
(1995) (it is necessary “[to subordinate] contract law technicalities to the reality of the 
[employment] relationship existing from the time the claimant [began] his  journey toward 
the job pursuant to the overall-contract governing the way hiring is done in this particular 
employment”).

 4. As found, Claimant contacted employer’s  office in Cortez, Colorado inquir-
ing about the availability of employment.  Claimant was ultimately advised by employer 
that work was available in Questa, New Mexico.  Claimant traveled to Questa, New 
Mexico where he filled out an employment application for employer and submitted to a 
drug screen and performed the necessary pre-employment testing to obtain an offer of 
employment.  As found, the completion of the “employment application” and subsequent 
hiring of Claimant represent the last act necessary for the Claimant and employer to en-
ter into an employment contract.  The ALJ finds  that Claimant did not enter into an em-
ployment contract until such time as he completed the employment application.  Prior to 
that time, Claimant had merely been advised of a position available at a job site.  There-
fore, Claimant had not entered into an employment contract until such time as he ap-
peared at the job site and completed the employment application on June 2, 2008, and 
such act took place in New Mexico.  The fact that Claimant was paid mileage for his 
travel from Cortez, Colorado to Questa, New Mexico does not alter the court’s conclu-
sion that the last act necessary for the employment contract took place in New Mexico.  
As found, the credible evidence did not establish that Claimant’s mileage for travel to 
Questa, New Mexico was specifically negotiated while Claimant was in Colorado, nor 
was evidence presented that Claimant was paid mileage until after he had begun em-
ployment in New Mexico.

 5. Claimant also argued at hearing that Section 8-41-204, C.R.S. 2008 pro-
vides jurisdiction for out-of-state injuries involving individuals who are regularly em-
ployed in the state of Colorado with other employers, regardless of the place where the 
contract for hire took place with the employer in whose employment the injured worker 
was engaged at the time of the injury.  The ALJ is not persuaded.

 6. Section 8-41-204, C.R.S. 2008 has been called the extraterritorial provi-
sion of the workers’ compensation act because it addresses entitlement to compensa-
tion for injuries occurring outside the state of Colorado.  Hathaway Lighting v. Industrial 
Claim Appeals Office, 143 P.3d 1187 (Colo. App. 2006).  This section of the Act states in 
pertinent part:



If an employee who has been hired or is regularly employed in this 
state receives personal injuries in an accident or an occupational 
disease arising out of and in the course of such employment out-
side of this  state, the employee, or such employee’s dependents in 
case of death, shall be entitled to compensation according to the 
law of this state.  This provision shall apply only to those injuries 
received by the employee within six months after leaving this 
state….

 7. Claimant essentially argues that because in the three years prior to his in-
jury he was employed with various employers  within the state of Colorado, Colorado 
would retain jurisdiction over the injuries incurred out of state regardless of where the 
contract for hire took place.  This is  despite the fact that Claimant did no work for the 
Respondent-employer in the state of Colorado for at least 5 years prior to his injury, and 
the contract for hire did not occur in Colorado.

 8. In construing statutes, courts  must give effect to the underlying legislative 
intent.  Spracklin v. Industrial Claim Appeals Office, 66 P.3d 176 (Colo. App. 2003).  To 
do so, courts first look to the statutory language itself, giving words and phrases their 
commonly accepted and understood meaning.  Id.  If the statutory language is  unambi-
guous, there is  no need to resort to interpretive rules of statutory construction.  There-
fore, if the courts  can give effect to the ordinary meaning of the words adopted by the 
General Assembly, the statute should be construed as written, because it may pre-
sumed that the General Assembly meant what it clearly said.  Colorado Springs Dis-
posal v. Industrial Claim Appeals Office, 58 P.3d 1061 (Colo. App. 2002).  

 9. The ALJ interprets  “such employment” as  used in Section 8-41-204, 
C.R.S. 2008 to refer to the employment Claimant is performing inside the state of Colo-
rado with the Respondent-employer, not employment in general.  Interpreting the statute 
otherwise would subject employers who have no ties to the state of Colorado to poten-
tial Colorado jurisdiction if such employers were to hire employees from Colorado and 
an injury occurs during the first six months of employment, regardless of where the con-
tract for hire took place.

 10. The ALJ finds that Claimant was not employed in “such employment” in-
side the state of Colorado with Respondents-employer prior to his injury.  As found, 
Colorado does not have jurisdiction over Claimant’s June 12, 2008 injury.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for benefits is denied and dismissed.

DATED:  May 27, 2009

Keith E. Mottram



Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-351

ISSUES

The issues to be determined by this decision are as follows:

1. Whether Claimant has  proven by a preponderance of the evidence that 
she sustained a compensable injury arising out of and in the course and scope of her 
employment.

2. Whether medical treatment incurred by Claimant is reasonable, necessary 
and related to cure and relieve the effects of the industrial injury and whether the medi-
cal care was provided by an authorized treating physician designated by Respondents.

FINDINGS OF FACT

 1. Claimant is employed by employer as an assistant performing a variety of 
tasks, including reception, residence maintenance, cleaning buildings and administra-
tive tasks.  On October 30, 2008, Claimant was cleaning a property that employer was 
preparing to put on the market.  Claimant was carrying a vacuum cleaner from the sec-
ond floor to the first floor when she developed shooting pain in her left knee.  Claimant 
testified that the vacuum cleaner weighed twenty to twenty five (20-25) pounds.  Claim-
ant reported her injury to her co-worker who was working with her at the time, Ms. Ras-
mussen.  Claimant and Ms. Rasmussen drove back to the office and Claimant reported 
her injury to employer’s bookkeeper/controller, Ms. Divinny.  Ms. Divinny did not make a 
written report of Claimant’s injury.  Claimant testified she did not immediately seek 
medical care as she thought if she gave her knee time it would get better.

 2. Claimant sought treatment with Dr. Liwaang, her chiropractor, on October 
31, 2008.  Claimant reported to Dr. Liwaang that her left knee went out at work and that 
she was experiencing pain and her knee would pop out and make a clicking sensation 
while walking.  Dr. Liwaang referred the Claimant to Dr. Huang at Rocky Mountain Or-
thopedics for further evaluation of the left knee.

 3. Claimant was initially evaluated by Dr. Huang on November 6, 2008.  Dr. 
Huang noted that Claimant had experienced pain in her bilateral knees  for the past sev-
eral years prior to the October 30, 2008 incident.  Claimant reported a new onset of 
popping and catching in the left knee, that had been occurring with almost every step 
the past several days.  Dr. Huang noted Claimant had left knee joint pain and instability 
and diagnosed Claimant with a possible medial meniscal tear or loose body in addition 
to bilateral patellofemoral degenerative joint disease.  Dr. Huang performed x-rays of 
Claimant’s left knee that revealed minimal arthritis  in the medial and lateral compart-



ments of both knees.  The x-rays  also revealed moderate to severe lateral patellofemo-
ral degenerative joint diseaswe in the right knee greater than in the left.  Dr. Huang rec-
ommended a magnetic resonance image (“MRI”) of the left knee to determine if a loose 
body or meniscal tear could be the cause of Claimant’s pain.

 4. Claimant underwent an MRI of the left knee on November 11, 2008.  The 
MRI revealed (1) severe chondromalacia patellofemoral compartment; (2) chondro-
malacia medial femoral condyle focally over weight-bearing portion; and (3) popliteal 
cyst.  Dr. Huang noted the MRI sowed a more acute appearing chondral flap along the 
medial femoral condyle.  Dr. Huang further acknowledged that the MRI revealed pre-
existing patellofemoral chondromalacia.  Dr. Huang recommended Claimant continue 
with non-operative treatment, but noted that Claimant would be a candidate for arthro-
scopic evaluation, chondroplasty and possible need for microfracture.

 5. Claimant reported her injury in writing to her employer on November 14, 
2008.  Respondents referred Claimant for medical treatment to Dr. McLaughlin on No-
vember 17, 2008.   Claimant reported to Dr. McLaughlin that she was getting a town-
house ready for final evaluation and sale and was  going up and down the stairs many 
times and was carrying a vacuum, bending over and squatting to clean up a new carpet 
that had been installed and Claimant reported noticing a pop in her left knee when she 
was coming down the stairs.  Dr. McLaughlin opined that Claimant’s  knee injury was 
consistent with the work she was doing going up and down steps, especially carrying a 
vacuum and doing a lot of bending and squatting.  Dr. McLaughlin acknowledged that 
Claimant’s MRI revealed degenerative findings, but noted that the flap along the medial 
femoral condyle appeared to be acute.  Dr. McLaughlin noted that he discussed with 
Claimant that she should see Dr. Huang and proceed with Dr. Huang’s recommenda-
tions and limited Claimant to sit down work only and requested Claimant follow up with 
Dr. McLaughlin postoperatively.  The ALJ finds the medical report of Dr. McLaughlin 
credible and persuasive.

 6. Claimant was referred for an IME with Dr. Raschbacher on December 2, 
2008.  Dr. Raschbacher noted that Claimant had preexisting chondromalacia that was 
non-work-related in causation, but may have become aggravated with work activity.  Dr. 
Raschbacher noted that if surgery would be done, a chondroplasty would be appropri-
ate, but microfracture treatment would not be appropriate for an acute flair.  Dr. 
Raschbacher noted that the microfracture treatment would be due to the underlying 
preexisting non-work-related severity of the chondromalacia and should not be done as 
treatment from the alleged workers’ compensation claim.  Claimant returned to Dr. 
Huang on December 11, 2008.  Claimant reported to Dr. Huang that her pain had gotten 
better with activity modification and anti-inflammatories.  Dr. Huang explained to Claim-
ant the possible surgical intervention which could be used to treat Claimant’s  condition, 
and Claimant indicated she would consider her surgical options and get back to Dr. 
Huang after she had made her decision.  Claimant was reevaluated by Dr. McLaughlin 
on December 17, 2008.  Dr. McLaughlin recommended Claimant proceed with the sur-
gery suggested by Dr. Huang and noted that the surgery was within Dr. Huang’s exper-



tise.  Dr. McLaughlin continued Claimant on work restrictions and requested Claimant 
follow up with him postoperatively.

 7. Claimant returned to Dr. Huang on January 29, 2009.  Dr. Huang noted 
that he had reviewed the medical report from Dr. Raschbacher and agreed that the pa-
tellofemoral chondromalacia was likely pre-existing, however, Dr. Huang opined the na-
ture of the medial femoral condyle chondral flap likely was not pre-existing and is  the 
cause of Claimant’s current symptoms.  Dr. Huang further opined that the proposed 
treatment of surgical intervention consisting of medial femoral condyle chondroplasty 
with microfracture was a reasonable course of treatment.  The ALJ finds the medical re-
ports of Dr. Huang and Dr. McLaughlin more persuasive than those of Dr. Raschbacher.  

 8. Respondent referred Claimant for an IME with Dr. Zuehlsdorff on March 
23, 2009.  Claimant provided Dr. Zuehlsdorff with an accident history of carrying a vac-
uum cleaner down a flight of stairs when her left knee started to hurt in the medial area 
of her knee.  Claimant reported to Dr. Zuehlsdorff that she had pain in both knees for 
the previous two years with her knees feeling creaky and achy, but never sought treat-
ment for this condition.  Dr. Zuehlsdorff diagnosed Claimant with an acute medial femo-
ral condyle chondral flap lesion on her left knee requiring chondroplatsty with microfrac-
ture.  Dr. Zuehlsdorff noted that regarding the question of causality, Claimant was walk-
ing down the stairs carrying a light vacuum when her knee suddenly started to hurt.   Dr. 
Zuehlsdorff noted there was no twisting, slipping or hyperextenstion and Claimant was 
simply walking down the stairs and thus opined that her knee condition could not be 
causally related to her work, as the activity of walking down the stairs was not of a mag-
nitude different from or above her activities of daily living.

 9. Dr. Zuehlsdorff testified at the hearing in this  matter expanding on his re-
port.  Dr. Zuehlsdorff reported that Claimant’s MRI revealed severe chronic chondro-
malacia under the knee cap.  Dr. Zuehlsdorff testified that due to the moderately severe 
arthritis in Claimant’s knee, this area is susceptible to tear and can spontaneously tear 
with minimal activity.  Dr. Zuehlsdorff also testified that the act of carrying a vacuum is 
different from lifting a vacuum and would not be considered a hazard of employment.

 10. The ALJ credits the reports  of Dr. Huang and Dr. McLaughlin over the re-
port and testimony of Dr. Zuehlsdoff.  The ALJ finds that the act of carrying a vacuum up 
and down stairs represents  a special hazard of employment and contributed to Claim-
ant’s knee injury.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 



Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  The fact that an employee has  suffered a previous disability or im-
pairment or received compensation therefore shall not preclude compensation for a 
later injury or for death.  Section 8-42-104(1), C.R.S.  An employee’s temporary total 
disability, temporary partial disability, or medical benefits  shall not be reduced based on 
a previous disability.  Section 8-42-104(3), C.R.S. 2008.

 3. Claimant must show that the injury was sustained in the course and scope 
of his employment and that the injury arose out of his employment.  The “arising out of” 
and “in the course of” employment criteria present distinct elements of compensability.  
Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 1999).  For an injury to oc-
cur “in the course of” employment, the claimant must demonstrate that the injury oc-
curred in the time and place limits of her employment and during an activity that had 
some connection with his work-related functions.  Id.   For an injury to “arise out of” em-
ployment, the claimant must show a causal connection between the employment and 
the injury such that the injury has its  origins in the employee’s work related functions 
and is sufficiently related to those functions to be considered a part of the employment 
contract.  Id.  Whether there is a sufficient “nexus” or relationship between the Claim-
ant’s employment and his injury is one of fact for resolution by the ALJ based on the to-
tality of the circumstances.  In re Question Submitted by the United States Court of Ap-
peals, 759 P.2d 17 (Colo. 1988) 

 4. Respondents correctly point out that Claimant’s  injury is not compensable 
if the injury was precipitated by a pre-existing condition brought by the claimant to the 
workplace.  An otherwise compensable injury, however, does not cease to arise out of 
employment because it is partially attributable to a pre-existing physical infirmity of the 
employee.  National Health Laboratories v. Industrial Claim Appeals Office, 844 P.2d 
1259 (Colo. App. 1992).  Rather, an injury which results from the concurrence of a pre-
existing condition and a special hazard of employment is compensable.  H&H Ware-
house v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Thus, even if the direct cause of the 
accident is  a preexisting idiopathic disease or condition, the resulting disability is com-
pensable if the conditions or circumstances of employment have contributed to the ac-
cident or to the injuries sustained by the employment.  Ramsdell v. Horn, 781 P.2d 150 
(Colo. App. 1989).  To be an employment hazard for this purpose, the employment con-
dition must not be a ubiquitous one; it must be a special hazard not generally encoun-
tered.   Notably, courts have held in the past that stairs constructed of concrete or other 
hard materials are common enough in parking lots, on sidewalks, in public buildings  and 



in homes to be ubiquitous as a matter of law.  See Gaskins v. Golden Automotive 
Group, L.L.C., W.C. No. 4-374-591 (Industrial Claim Appeals Office, August 6, 1999).

 5. In this case, Claimant’s employment duties  on the date of her injury includ-
ing climbing stairs, carrying a twenty (20) pound vacuum, and repeated bending and 
squatting to clean a new carpet that had been installed.  As found, the ALJ credits the 
reports of Dr. Huang and Dr. McLaughlin insofar as the reports find that these activities 
led to Claimant’s medial femoral chondral flap lesion necessitating surgery.  The ALJ 
further finds that the employment activities, including carrying a vacuum weighing 
twenty to twenty five (20-25) pounds down a flight of stairs, represent a special hazard 
of employment not generally encountered and not ubiquitous in nature.  The ALJ finds 
Claimant’s injury resulted from her job duties, including repeated bending and squatting 
and having to carry items up and down stairs, and not just the mere act of descending 
the stairs.  Therefore, while the stairs would be considered ubiquitous, the ALJ finds act 
of carrying items up and down the stairs is not ubiquitous in nature and Claimant’s  claim 
is compensable.

 6. Respondents are liable for authorized medical treatment reasonably nec-
essary to cure and relieve an employee from the effects  of a work related injury.  Sec-
tion 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. 
App. 1990).  Pursuant to Section 8-42-404(5), C.R.S., Respondents are afforded the 
right, in the first instance, to select a physician to treat the industrial injury.  Once Re-
spondents have exercised their right to select the treating physician, Claimant may not 
change physicians without first obtaining permission from the insurer or an ALJ.  See 
Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996).    
The right to select the treating physician, however, passes to Claimant where the em-
ployer fails to designate a physician willing to treat Claimant in the first instance.  See 
Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  Section 8-
43-404(5), C.R.S. now requires the employer to provide an injured employee with a list 
of at least two physicians or medical providers willing to treat Claimant.

 7. An employer has  the obligation to designate a treating physician forthwith 
upon notice of the injury, or else the right of selection passes to the employee.  Rogers 
v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  If the employee ob-
tains unauthorized medical treatment, the employer or its  insurer is not required to pay 
for it.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 2006).  An em-
ployer is deemed notified of an injury when it has “some knowledge of accompanying 
facts connecting the injury or illness with the employment, and indicating to a reasona-
bly conscientious manager that the case might involve a potential compensation claim.  
Jones v. Adolph Coors Co., 689 P.2d 681 (Colo. App. 1984) (quoting 3 A. Larson, 
Workman’s Compensation Law § 78.31(a) at 15-105 (1983)).

 8. In this case, Claimant reported her injury on the date that it occurred to her 
co-worker and the controller for employer, Ms. Divinny.  Claimant also testified that she 
did not immediately seek medical treatment as she did not believe her injury would re-
quire treatment.  Therefore, as  Claimant did not believe her injury would require treat-



ment, the ALJ finds  that a reasonably conscientious manager would not believe the in-
jury would require treatment at that time either.  Claimant subsequently reported her in-
jury in writing to her employer on November 14, 2008, and the insurer referred the 
Claimant to Dr. McLaughlin for treatment.  Dr. McLaughlin subsequently referred Claim-
ant back to Dr. Huang, however, the ALJ finds the treatment from Dr. Huang prior to No-
vember 17, 2008 was not authorized by Respondents.  

 9. The ALJ further finds that the surgery proposed by Dr. Huang and Dr. 
McLaughlin is reasonable, necessary and a compensable consequence of Claimant’s 
compensable October 30, 2008 injury.

ORDER

 It is therefore ordered that:

 1. Respondents are to pay for Claimant’s medical treatment from Dr. Huang 
and Dr. McLaughlin incurred after November 14, 2008.

 2. Respondents are to pay for the surgery proposed by Dr. Huang.

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  May 27, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-444

ISSUES

 The issues for determination are compensability, medical benefits, and temporary 
total disability benefits.  The parties stipulated to an average weekly wage of $551.36.

FINDINGS OF FACT

1.  Claimant has been employed with Employer from May 2008 through the pre-
sent.  Claimant has not held any other employment during this time.

2.  Claimant works as a Clerk 1 for Employer.  Her primary job function is  to 
process personnel files by labeling and date stamping the files.  The files arrive at 



Claimant in 11 inch by 14 inch boxes containing 40-45 files.  The boxes filled with files 
weigh approximately 30 pounds. The boxes are stacked on top of each other six boxes 
high.

3.  To perform her job duties, Claimant would lift an individual box from the stack 
and place the box on the floor.  Claimant would then bend over to pick up the box and 
turn around to place the box on a three to four foot high table.  Claimant would remove 
the files, process the files, and place the files back into the box.  Once full, Claimant 
would lift the box from the table and place it on the floor to be taken away by a co-
worker.  Claimant processed between eight and fifteen boxes of files per day.

4.  Claimant would have to retrieve a missing file from a different room approxi-
mately twice per week.  To accomplish this  task, Claimant would go to the other room 
and remove the appropriate box from a shelf and place the box on the floor.  These 
boxes are the same size as  the boxes described above.  Once the missing file is  re-
trieved, Claimant would lift the box and place it back on the shelf.

5.  Claimant worked from 7:00 a.m. to 3:30 p.m. during a typical shift for Em-
ployer. During this shift, Claimant was allowed two fifteen-minute breaks and a thirty-
minute lunch break.

6.  On November 18, 2008, Claimant arrived at work at 7:00 a.m.  She performed 
her regular job duties and processed between ten and fifteen boxes  of files.  Claimant 
left work at approximately 3:30 p.m. and drove to her home.  She watched television 
and tended to her animals until approximately 6:00 p.m. when she drove to Buffalo Wild 
Wings to play trivia and eat dinner.  

7.  At Buffalo Wild Wings, Claimant sat at the bar in a bar chair approximately 
four feet high with a chair back.  Claimant initially noticed pain in her left shoulder and 
neck when she turned the chair and pulled it toward her.

8.  Prior to the November 18, 2008, injury, Claimant had been to Buffalo Wild 
Wings once a week for approximately two months.  She had sat at the bar in a similar 
chair and had never experienced any pain getting into or out of the bar chair.

9.  After leaving Buffalo Wild Wings, Claimant drove home and took a Skelaxin 
for her pain.  Claimant went to bed at about 8:30 p.m. but was unable to sleep through 
the night due to pain in her left shoulder and neck.

10.  On November 19, 2008, Claimant awoke at approximately 5:00 a.m. and ar-
rived at Employer at 7:00 a.m.  Claimant was unable to lift the boxes.  She reported the 
injury to Griffin, her supervisor.  Claimant was unable to complete her shift.

11.  Griffin testified that Claimant had told her that she hurt herself at home.



12.  After leaving Employer on November 19, 2008, Claimant drove home, took a 
Skelaxin, and fell asleep.  At approximately 6:30 p.m. or 7:00 p.m., Claimant awoke 
from her nap and called Kinnaman, another supervisor, to let him know that she would 
not be able to make it in to work the following day because of her injury.  Kinnaman did 
not answer the phone call so Claimant left him a voicemail message.  Claimant went to 
bed at approximately 8:00 p.m., but again was unable to sleep through the night due to 
the pain in her left shoulder and neck.

13.  On November 20, 2008, at approximately 2:30 p.m., Claimant went to see 
Dr. Karen Larsen, her personal doctor, who prescribed Skelaxin.  Following her doctor’s 
appointment, Claimant drove home, took a Skelaxin and went to bed for the night at ap-
proximately 5:00 p.m. 

14.  On November 21, 2008, Claimant awoke between 7:00 a.m. and 7:30 a.m. 
and arrived at Employer between 9:00 a.m. and 11:00 a.m.  While at Employer, Claim-
ant spoke with Gilman, who completed a Employer Network Incident/Accident Report, 
which was signed by Stampley and dated “11-18-08”.  In the “General Description” of 
the accident, Gilman wrote, “[Claimant] was moving boxes at work during her shift as a 
receiving clerk and strained her neck and left shoulder… [She] did not notice any pain 
until after she left work on 11/18/08 and was not able to attend work 11/19/08.  She 
came in today to file an accident report and to get information about WC doctors that 
will be able to examine her.  She said that she has pain in her neck and left shoulder 
and has tingling down her left arm and in her left hand.”  Claimant was directed to Con-
centra for evaluation and treatment.

15.  On November 21, 2008, Claimant went to Concentra where she was evalu-
ated by Dr. Steve Danahey.  Dr. Danahey noted Claimant “indicates that she picks up 
and lifts boxes.  She reports that she had a gradual onset of discomfort Tuesday eve-
ning, 11/18/2008.  She reports that there was no one single instance when she was 
hurt, but that she picked up and lifted boxes of files  as a part of her normal job duties.”  
Dr. Danahey diagnosed cervical sprain, left upper back sprain and strain, and left shoul-
der sprain and strain and prescribed physical therapy and chiropractic care.  Dr. Dana-
hey placed Claimant on a “no activity work status.”

16.  On November 25, 2008, Stampley completed an Employer’s First Report of 
Injury.  The description of the injury is  listed as  “pain in neck/lt shldr lifted boxes EE was 
moving boxes at work, when she strained her neck & left shoulder.  EE did not notice 
any pain until after she left work for the day.”  The box asking whether the injury oc-
curred on premises is checked “Yes.”

17.  On November 26, 2008, Dr. Danahey prescribed an MRI of the cervical 
spine and stated that Claimant “will remain on a no activity job status.”  Later that day, 
Claimant had the MRI of her cervical spine at Rocky Mountain Radiologists.

18.  On December 1, 2008, Dr. Danahey again recommended that Claimant “will 
remain on a no-activity work status” and referred her to Dr. John Aschberger.



19.  On December 15, 2008, Dr. Aschberger evaluated Claimant and noted “[s]he 
indicates that she was lifting boxes at work of variable weight with progressive increase 
of symptoms in the neck and then significant increase in symptomatology later that day.”  
Dr. Aschberger diagnosed a cervical strain, prescribed electrodiagnostic testing, and 
recommended “no overhead motion, no repetitive cervical motion, no reaching with the 
left arm, and no lifting with the left arm.  Position breaks should be allowed as needed.”

20.  On December 24, 2008, Claimant completed electrodiagnostic testing and 
followed-up with Dr. Aschberger who noted, “I expect ability to return to work within a 
sedentary capacity shortly.”

21.  On December 30, 2008, Dr. Danahey recommended that Claimant continue 
with physical therapy and assigned work restrictions of no lifting over five pounds, no 
pushing and/or pulling over ten pounds, and no reaching above shoulders.

22.  On January 5, 2009, Claimant returned to work for Employer in a modified 
capacity.

23.  On January 13, 2009, Dr. Danahey recommended that Claimant continue 
with physical therapy and assigned work restrictions of no lifting over ten pounds, no 
pushing and/or pulling over fifteen pounds and no reaching above shoulders.

24.  On February 2, 2009, Dr. Joel Boulder released Claimant from care.  

25.  Prior to November 18, 2008, Claimant had not suffered an injury to her left 
shoulder or neck and had not experienced pain in her left shoulder or neck.  Claimant 
had not received medical treatment for her left shoulder or neck prior to November 20, 
2008.  Claimant does not participate in significant physical activities outside of work.

26.  Claimant’s  condition prevented her from performing her regular job duties for 
Employer from November 21, 2008, through January 5, 2009, a time period of 45 days 
or 6.43 weeks.  Claimant had work restrictions during this time period.

27. Claimant has received a bill for the November 26, 2008, MRI.  She did not 
pay this bill.

CONCLUSIONS OF LAW

This  decision contains  specific findings of fact, conclusions of law, and an order.  
In this decision, the ALJ has  made credibility determinations, drawn plausible inferences 
from the record and resolved conflicts in the evidence, in accordance with Section 8-43-
215, C.R.S.  See Davison v. Indus.  Claim Appeals Office, 84 P. 3d 1023 (Colo. 2004); 
Kroupa v. Indus. Claim Appeals Office, 53 P. 3d 1192 (Colo.App. 2002); Wal-Mart 
Stores, Inc. v. Industrial Commission, 989 P. 2d 251 (Colo.App. 1999).  This decision 



does not specifically address every item in the record; instead, incredible or unpersua-
sive testimony, evidence, or arguable inferences have been implicitly rejected or found 
unpersuasive.  Magnetic Engineering, inc. v. Indus. Appeals Office, 5 P .3d 385 
(Colo.App. 2000).  

 
The injured worker has the burden of proof, by a preponderance of the evidence, 

of establishing the compensability of an industrial injury and entitlement to benefits.  
Sections 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 786 
(Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo.App. 
2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo.App. 2000).  A “prepon-
derance of the evidence” is that quantum of evidence that makes a fact, or facts, more 
reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 
792 (1979); People v. M.A., 104P. 3d 273 (Colo.App. 2004); Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 (ICAO, March 20, 2002).  

In a Workers’ Compensation claim, the burden of proof is upon the claimant to 
establish by a preponderance of the evidence that she sustained an accident arising out 
of and in the course and scope of her employment.  City of Boulder v. Streeb, 706 P. 2d 
786 (S. Ct. 1985).  Occupational diseases are injuries that are not due to an accident 
but instead result from the conditions of employment over a period of time.  Campbell v. 
IBM Corp., 867 P.2d 77 (Colo.App. 1993). 

The issue of compensability comes down to a determination of credibility of 
Claimant’s account of the mechanism of injury.  Respondents theorize that Claimant did 
not suffer a work-related injury in part based on a conversation recounted by Griffin and 
that the injury actually occurred while Claimant got into a bar chair at Buffalo Wild 
Wings.  There is no dispute that Claimant suffered an injury to her left shoulder and 
neck, as is clearly outlined in the medical records.  Claimant testified that her injury was 
the result of repetitively lifting boxes weighing approximately 30 pounds each. 

On November 18, 2008, Claimant testified that she worked from 7:00 a.m. until 
2:30 p.m. and performed her typical job duties.  She did not notice any pain in her left 
shoulder or her neck that day until she attempted to get into a four-foot high bar chair at 
Buffalo Wild Wings.  Claimant testified that she had to turn the chair awkwardly and pull 
it toward her to get into the chair.  It was at this point that the Claimant noticed pain in 
her left shoulder and neck.  Claimant testified that she did not injure herself performing 
this  maneuver but rather noticed the pain for the first time due to the awkward move-
ment.  Claimant went home and took a Skelaxin for her pain and went to bed.  When 
she woke up on November 19, 2008, she went to work but was able to perform her job 
duties because she could not lift the boxes.  

Claimant testified that she spoke with Griffin and stated that she needed to go 
home because she had hurt herself.  Griffin testified that she remembers Claimant say-
ing something to the effect that she had hurt herself at home.  Claimant denies saying 



this.  It is certainly possible that Griffin could have mistaken what Claimant had reported 
to her regarding the injury.  Claimant’s  testimonial account of the mechanism of injury is 
supported by several documented accounts all completed within days of the date of in-
jury.  In Employer’s “Incident/Accident Report” Gilman documents the mechanism of in-
jury as moving boxes at work and that Claimant did not notice any pain until after she 
left work. This report was completed on November 21, 2008, and is consistent with 
Claimant’s testimony as to the mechanism of injury.  Claimant provided a similar ac-
count as  to the mechanism of injury to Dr. Danahey later that day.  Claimant reported 
that she picks up and lifts boxes at work and that she had a gradual onset of discomfort 
in the evening.  Finally, Employer’s First Report of Injury, completed by Stampley on 
November 25, 2008, describes the injury as having occurred when moving boxes  at 
work, and that pain was not noticed until after Claimant left work. Stampley also indi-
cated in the First Report of Injury that the injury occurred at work. 

When reviewing the totality of the evidence, the consistent description of the in-
jury as reported in the Incident/Accident Report, the Employer’s First Report of Injury, 
the description of the mechanism of injury by Drs. Danahey Aschberger, Claimant’s tes-
timony, and considering Claimant does not participate in physical activities outside of 
work, Claimant has  proven by a preponderance of the evidence that her injury was the 
result of repetitive lifting on November 18, 2008.  

The insurer is liable for medical treatment that is reasonable and necessary to 
cure or relieve the effects  of the industrial injury. The injured worker bears the burden to 
prove the causal connection between a particular treatment and the industrial injury. 
Section 8-42-101(1)(a), C.R.S.; Snyder v. Industrial Claim Appeals Office, 942 P.2d 
1337 (Colo.App. 1997).  An injured worker must prove that medical treatment  is rea-
sonably necessary to treat the industrial injury. See Grover v. Industrial Commission, 
759 P.2d 705 (Colo. 1988).

Following her injury, Claimant was directed to Concentra for evaluation and 
treatment.  Claimant was initially evaluated by Dr. Danahey and prescribed an MRI and 
physical therapy.  Dr. Danahey eventually referred the Claimant to Dr. Aschberger for 
additional treatment.  Dr. Aschberger prescribed electrodiagnostic testing and additional 
physical therapy.  On February 2, 2009, Dr. Joel Boulder released Claimant from care.  
Insurer is liable for all treatment described above, including theMRI from Rocky Moun-
tain Radiologists.

Liability for medical care is limited to those amounts established by the Division 
of Workers’ Compensation fee schedule.  Section 8-42-101(3), C.R.S.  No authorized 
medical provider may seek to recover costs or fees  for treatment of this injury from 
Claimant. Section 8-42-101(4), C.R.S. 

To establish entitlement to temporary disability benefits, an injured worker must 
prove that the industrial injury has caused a “disability,” and that she has suffered a 
wage loss  that, to some degree, is  the result of the industrial disability.  Section 8-42-
103(1), C.R.S. (2006); PDM Molding, Inc. v. Stanberg, 898 P .2d 542 (Colo. 1995).  



Claimant has met her burden of proof regarding temporary total disability bene-
fits.  On November 21, 2008, Dr. Danahey took Claimant off work. On January 5, 2009, 
Claimant returned to work for Employer in a modified capacity.  From November 21, 
2008, through January 5, 2009, Claimant was unable to perform her regular employ-
ment. 

Per stipulation of the parties, Claimant’s average weekly wage is $551.36.  
Claimant’s temporary total disability rate is $367.57. Claimant is entitled to temporary 
total disability benefits  from November 21, 2008, through January 5, 2009 (45 days or 
6.43 weeks) at the rate of $367.57 per week.

Insurer is liable for interest at the rate of eight percent per annum on all benefits 
not paid when due.  Section 8-43-410, C.R.S.

ORDER

 It is therefore ordered that:

1. Insurer shall pay for the medical treatment Claimant has received from author-
ized providers that is reasonably needed to cure and relieve Claimant from the effects of 
the compensable injury.  
2. Insurer shall pay Claimant temporary total disability benefits from November 21, 
2008, through January 5, 2009. Insurer shall pay interest to Claimant at the rate of 8% 
per annum on all amounts of compensation not paid when due.
3. Matters not determined herein are reserved for future determination.

DATED:  May 27, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-779-416

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., Ad-
ministrative Law Judge (ALJ), on May 21, 2009, in Denver, Colorado.  The hearing was 



digitally recorded (reference: 5/21/09, Courtroom 3, beginning at 8:30 AM, and ending at 
12:20 PM).  

 At the conclusion of the hearing, the ALJ referred preparation of a proposed deci-
sion to Claimant’s counsel (to be submitted electronically), giving Respondents 3 work-
ing days within which to file electronic objections.  The proposed decision was filed on 
May 27, 2009.  Objections  concerning two technical matters were filed on May 28, 
2009.  The objections are well taken. After a consideration of the proposal and the ob-
jections thereto, the ALJ has modified the proposal and, as modified, hereby issues the 
following decision.

ISSUE
 
The sole contested issue to be determined by this decision concerns compensability.  

STIPULATIONS

At the commencement of the hearing, if the claim is determined to be compensable, 
the parties stipulated: (1) the average weekly wage (AWW) is $262.85;  (2) the Claimant 
was temporarily and partially disabled from October 10, 2008 to May 5, 2009; and,  (3) 
all medical treatment, including treatment by Exempla Good Samaritan Medical Center; 
Concentra Medical Center, John Sacha, M.D., John Aschberger, M.D., and Advanced 
Medical Imaging is authorized, reasonably necessary and causally related medical 
treatment.  The ALJ accepts these stipulations and so finds as fact.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1. Claimant started working at for the Employer about one and a half years 
ago in the customer merchandise pickup department. 

2. In the merchandise pick up department, Claimant’s job responsibilities in-
cluded picking up orders for the customers and delivering the orders to their cars.

3. On October 10, 2008, while working for the Employer, the Claimant bent 
down to pick up an air compressor, weighing approximately 40-45 pounds, and while 
lifting it to put it in a customers car, he felt a pop and pain in his back. 

4. On October 10, 2008, Claimant reported to Pria Vatilingham, his manager, 
that he hurt his back while lifting an air compressor. 

5. Claimant continued to work that day and that night he continued to experi-
ence pain in his back and down his right leg and he had problems sleeping. 



6. Claimant continued to work and then on December 11, 2008 he met with 
Pria Vatilingham, and Luanne Fabrizio, his supervisors, and they completed an accident 
report and referred the Claimant to Exempla Good Samaritan Medical Center for medi-
cal treatment.

7. On December 12, 2008, the Claimant saw Julie K. Seaman, M.D., at Ex-
empla Samaritan Medical Center where Dr. Seaman notes “On October 10, 2008, he 
was lifting another heavy object at work when he had feelings of a knuckle cracking in 
his low back.  He has had low back pain with occasional radiation in his right leg since 
that time,” and the doctor recommended Ibuprofen, Tylenol, and an x-ray. 

8. On December12, 2008 Dr. Seaman recommended restrictions of occa-
sional lifting/carrying 10 pounds or less; never pushing/pulling; occasional bending, 
squatting, kneeling; and never twisting/turning.  

9. On the same date, the lumbar spine x-ray impressions were: Grade 1 De-
generative Anterolisthesis L4 and L5, moderate disc narrowing, posterior calcified disc 
bulge and facet arthorosis  suggesting probable spinal stenosis at this  level.  Some facet 
degenerative changes, mild osteophytic spurring of the vertebral bodies predominantly 
lower lumbar spine.  

10. On December 15, 2008, Physician Assistant (PA), Richard Shouse, notes 
“Patient is  a 49 year old male employee of [Employer] who complains about his back 
which was injured on 10/10/08 2:00 p.m,” and “Patient states: pickup a air comp. and 
felt a pop.” 

11. On the same date, Shouse notes  in the lumbar “Tenderness of the mid line 
L-spine.  Antalgic gait,” and recommends Ibuprofen, physical therapy and no lifting over 
10 pounds.  He notes “Causality determined to be greater than 50% given patient 
mechanism of injury and present complaint.” 

12. On December 18, 2008, Gregory Homblin, Physical Therapist (PT) notes 
“Patient reports he was lifting air compressor. Patient reports he felt a pop in his lower 
back on the right side. Patient is having lower back pain in the right side“and on objec-
tive notes “Increase muscle tone notes with palpation of the lumbar paraspinals with 
tenderness to palpation and soft tissue restrictions noted.” 

13. On December 29, 2008, Shouse notes “Tenderness of the midline L-
Spine” and to continue with medications and “no lifting over 25 pounds.”

14. On January 19, 2009, Shouse notes “Tenderness on the mid line L-spine” 
and “mild numbness to the front of right leg” and referred him for an MRI and a physia-
trist. 



15. On January 26, 2009, the MRI (magnetic resonance imaging) impression 
was severe bilateral L4-L5 facet arthorpathy resulting in grade 1 anterolisthesis severe 
which along with diffuse disc bulging results in severe central canal stenosis and com-
pression of the exiting right L4 nerve root; multi level additional mild diffuse disc bulging, 
bilateral facet arthropathy and neural foraminal narrowing.

16. On January 28, 2009, John Aschberger, M.D., notes “He was picking up 
an air compressor and describes  a lift and twist-type motion when he felt a pop in the 
back with pain in the right low back and radiation of pain to the right leg,” and recom-
mended anti-inflammatories and “no lifting greater than 15 pounds, no lumbar extension 
and no bending or twisting.” 

17. On February 9, 2009, Richard Shouse notes “Radiation to the right leg, 
tender with sitting and bending,” he needs to continue with the medications and no lift-
ing over 15 pounds. 

18. On February 12, 2009, John Sacha, M.D., performed L5 and S1 transfo-
raminal epidural injections. 

19. On March 9, 2009, Shouse notes. “Tenderness of the midline L-Spine.  
Fingertips to just below knees,” and “no lifting over 15 pounds.” 

20. On March 26, 2009, Dr. Sacha performed right L5 transforaminal epidural 
injections/spinal nerve block.

21. On April 7, 2009, John S. Hughes, M.D., who performed Independent 
Medical Examinations (IMEs) of the Claimant on September 21, 2006 and April 7, 2009, 
noted on April 7, 2009 that Claimant sustained an injury on October 10, 2008 and on 
physical exam he noted diminishment of the right patellar reflexes  (generally L4 nerve 
root) compared to the left, and also diminishment of the right Achilles reflexes (generally 
S1) compared to the left as well. He noted this  was an exertional event and in my opin-
ion, this was sufficient in terms of energy level to have aggravated the lumbar spine 
condition that I describe in my report of September 21, 2006.  He noted progression of 
right L4 radiculopathy and appearance of new findings consistent with a right SI radicu-
lopathy.  He recommended and EMG and nerve conduction studies. 

22. On May 5, 2009, Dr. Aschberger notes on “10/10/08 Claimant was picking 
up an air compressor with a lift and twist type motion” and placed claimant at maximum 
medical improvement (MMI) and gave him a 17% whole person rating. 

 23. Claimant has proven, by a preponderance of the evidence that he sus-
tained a compensable aggravation of his  pre-existing back condition on October 10, 
2008, arising out of the course and scope of his employment for the Employer, when he 
was loading an air compressor into a customer’s vehicle.



CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

 a. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  A “preponderance of the evidence” is that quantum of evidence that makes a 
fact, or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 
Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hos-
ter v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Of-
fice (ICAO), March 20, 2002].   Also see Ortiz  v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  
As found, Claimant has sustained his burden with respect to compensability.

b. A compensable injury is one that arises out of and in the course of em-
ployment. Section 8-41-301(1)(b), C.R.S. (2008). The "arising out of" test is one of cau-
sation. If an industrial injury aggravates or accelerates a preexisting condition, the re-
sulting disability and need for treatment is a compensable consequence of the industrial 
injury. Thus, a claimant's  personal susceptibility or predisposition to injury does not dis-
qualify the claimant from receiving benefits.  H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990).  An injured worker has a compensable new injury if the employment-
related activities aggravate, accelerate, or combine with the pre-existing condition to 
cause a need for medical treatment or produce the disability for which benefits are 
sought. Section 8-41-301(1)(c), C.R.S. (2008). See Merriman v. Industrial Commission, 
120 Colo. 400, 210 P.2d 448 (1949); National Health Laboratories v. Industrial Claim 
Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. App. 1997).  Also see Section 8-41-301(1)(c), C.R.S. 
(2008); Parra v. Ideal Concrete, W.C. No. 4-179-455 [Industrial Claim Appeals  Office 
(ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 (ICAO, April 7, 
1998).  As found, Claimant sustained a compensable aggravation of his  pre-existing 
back condition on October 10, 2008, while loading an air compressor into a customer’s 
vehicle during the course and scope of his employment for the Employer.

 c.  Respondents are liable for medical treatment that is  reasonably necessary 
to cure and relieve the effects  of a work-related injury. Section 8-42-101(1) (a), C.R.S. 
(2008). Where a claimant’s entitlement to benefits is disputed, the claimant has  the bur-
den to prove a causal relationship between a work related injury and the condition for 
which benefits are sought. See, Snyder v. Industrial Claim Appeals Office, 942 P.2d 
1337 (Colo. App. 1997). Whether a claimant sustained his burden of proof is  generally a 
factual question for resolution by the ALJ. See, City of Durango v. Dunagan, 939 P.2d 
496 (Colo. App. 1997). As found, Claimant has established a causal relationship be-
tween her work-related injury and the condition for which benefits  were sought.  As 
stipulated and found, all of the Claimant’s medical care and treatment at Exempla Good 



Samaritan Medical Center, Advanced Medical Imaging, by Dr. Aschberger and By Dr. 
Sacha, was  authorized, reasonably necessary and causally related to the compensable 
injury of October 10, 2008.
 

d. As stipulated and found, Claimant’s AWW is $262.85, and he was tempo-
rarily and partially disabled from October 10, 2008 through May 5, 2009.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Respondents shall pay the costs of all authorized, causally related 
and reasonably necessary medical care and treatment for the October 10, 2008 in-
jury, subject to the Division of Workers’ Compensation Medical Fee Schedule.

B. Respondents shall pay the Claimant temporary partial disability benefits, 
based on 2/3rds  of the average weekly wage of $262.85, from October 10, 2008 to May 
5, 2009, both dates inclusive.

 C. Any and all claims for temporary disability benefits  from May 6, 
2009 through May 21, 2009 are hereby denied and dismissed.

D. Respondents shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due.  

 E. Any and all issues not determined herein are reserved for future 
decision.

DATED this______day of May 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-779-747

ISSUES

 The issues for hearing included whether Claimant suffered a new injury and/or a 
substantial permanent aggravation of her occupational disease after October 26, 2007.  
The parties stipulated prior to the hearing that Insurer 1 provided insurance coverage for 
employer for the period of employment up to October 26, 2007.  The parties further 



stipulated that Insurer 2 provided insurance coverage for the employer for Claimant’s 
period of employment beginning October 26, 2007.

FINDINGS OF FACT

 1. Claimant is employed as a registered dental hygenist with employer.  
Claimant began working for employer in 1992.  Claimant’s primary job duties include di-
recting patient care, performing diagnostic x-rays, peridental therapy, sterilization duties 
and office paper work.  In the course of performing her duties, Claimant will lean the pa-
tient back in a dental chair parallel to the floor while Claimant is seated, leaning over the 
patient.  Claimant will reach for the instruments that are located to her right side.  
Claimant performs this  work in a clinical posture for 40 to 45 minutes per hour for seven 
clinical hours per day.  The clinical hour will consist of 40 to 45 minutes performing the 
above mentioned repetitive activities  with her hands, followed by 15-20 minutes  of 
standing.  Claimant’s current schedule involves Claimant working Monday, Tuesday, 
Wednesday and every other Saturday.

 2. Claimant suffered an occupational disease while employed with employer 
with a date of onset of June 15, 2005.  Claimant sought medical treatment with Dr. We-
ber on June 30, 2005.  Claimant reported to Dr. Weber that she had persistent pain in 
the neck, mid-area and reduction in certain range of motion movements.  Dr. Weber di-
agnosed Claimant as having chronic cervical strain and referred the Claimant for physi-
cal therapy.  Claimant returned to Dr. Weber on September 23, 2005 with continued 
complaints with left sided deltoid and trapezius  pain that sometimes radiated into 
Claimant’s neck.  Claimant reported taking ibuprofen while she worked, while rarely 
needing it when she was off.  Claimant reported most of her discomfort to be associated 
with her work activities.  Dr. Weber recommended 10 acupuncture visits  with continued 
home exercise.  Despite Claimant’s continued complaints, Dr. Weber continued Claim-
ant working without restrictions.

 3. Claimant returned to Dr. Weber on November 11, 2005 with reports of 
some relief with acupuncture.  Dr. Weber noted Claimant had degenerative disk disease 
at the C5-6 level with diminished range of motion.  Dr. Weber continued Claimant with 
15 additional acupuncture visits.  Claimant was next evaluated by Dr. Weber on January 
17, 2006.  Claimant reported a migraine trigger associated with her neck tension.  
Claimant reported significant relief with acupuncture once per week.  Dr. Weber recom-
mended an interim job site analysis to determine if some ergonomic suggestions may 
help with Claimant’s condition.  Claimant returned to Dr. Weber on February 23, 2006.  
Dr. Weber noted that the ergonomic specialist evaluated her job site and made a few 
helpful suggestions.  Dr. Weber prescribed a topical pain medication as Claimant ex-
pressed some concerns with continuing to take ibuprofen orally.

 4. Claimant was  re-evaluated by Dr. Weber on April 7, 2006.  Dr. Weber 
noted that the topical pain medication left Claimant with welts.  Dr. Weber recom-
mended additional acupuncture and massage as these seemed to be most helpful for 
Claimant.  Dr. Weber provided a prescription for a TENS unit and noted Claimant was 



approaching maximum medical improvement (“MMI”).  Claimant was next evaluated by 
Dr. Weber on June 22, 2006.  Claimant reported that the TENS unit helped her more 
than the acupuncture.  Dr. Weber noted that Claimant was approaching MMI and could 
likely need to continue being evaluated a couple of times per year as  long as she con-
tinues to work as a dental hygienist.

 5. Claimant returned to Dr. Weber on July 20, 2006 with reports of doing a 
twist while cleaning a patient’s teeth on July 7, 2006, that caused immediate pain in her 
neck and a click, with decreased range of motion for three (3) days.  Claimant had been 
pre-authorized for acupuncture, but had not yet had any treatments.  Dr. Weber pre-
scribed Maxalt and instructed Claimant to follow up in three to four (3-4) weeks.  Claim-
ant was next evaluated by D. Weber on August 11, 2006 with continued complaints  of 
an increased flare after the July 7 incident.  Claimant again reported doing better with 
the TENS unit than with the acupuncture and Dr. Weber noted Claimant had normal 
range of motion of the head, neck, shoulders  and chest without palpable tenderness.  
Dr. Weber opined that Claimant was at MMI with no impairment based on a loss  of 
range of motion.  Dr. Weber recommended Claimant continue with maintenance care 
including muscle relaxants, anti-inflammatories TENS supplies and quarterly medical 
visits.

 6. Claimant continued receiving treatment pursuant to the maintenance rec-
ommendations of Dr. Weber.  Claimant was evaluated by Dr. Weber on November 3, 
2006 and March 23, 2007 as maintenance visits  did not report any significant changes 
on either occasion.   Claimant returned to Dr. Weber on June 28, 2007 and reported a 
recent flare up of her symptoms with an inciting event of carrying a lap top computer 
through security.  Claimant’s symptoms included pain radiating down to the periscapular 
area with a few days  of limited range of motion.  Dr. Weber recommended a brief course 
of physical therapy to maintain Claimant’s functionality and refilled her Tramadol pre-
scription.

 7. Claimant returned to Dr. Weber on August 31, 2007 with reports of in-
creased migraine headaches.  Claimant continued to report improvement with the use 
of the e-stim unit (TENS) and Dr. Weber provided Claimant with another course of acu-
puncture.  Claimant returned to Dr. Weber on December 13, 2007 with continued com-
plaints  of migraine headaches.  Claimant reported to Dr. Weber that the recent mi-
graines had been associated with flares of her scapulothoracic sprain and neck pain.  
Dr. Weber noted Claimant had a lot of tense musculature in the deltoid bilaterally and 
chest asymmetry.  Dr. Weber started Claimant on a new medication, Amitryptyline, for 
her headaches and requested Claimant finish her preauthorized acupuncture.  

 8. Claimant again returned to Dr. Weber on February 21, 2006 and reported 
that her migraines had improved with the Cymbalta prescription and acupuncture.  Dr. 
Weber noted that Claimant only needed one dose of Maxalt after a bad flare occurred 
from August through January.  Dr. Weber continued Claimant on the Tramadol and 
Cymbalta.  The ALJ finds  the reports of Dr. Weber credible insofar as the reports docu-



ment a new symptom of increased migraine headaches beginning in August, 2006 as-
sociated with Claimant’s scapulothoracic sprain and neck pain.  

 9.  Claimant returned to Dr. Weber on May 14, 2008 with reports of a recent 
flare of her scapulothoracic sprain and a knot developing into the deltoid area on her 
right side.  Dr. Weber noted that Claimant had been working without restrictions and 
contemplated whether the benefits of Claimant’s medications and acupuncture had lev-
eled out with the effects of Claimant’s medications becoming more tolerable.  Dr. Weber 
recommended Claimant complete a course of six visits  for neuromuscular massage and 
instructed Claimant to return in six to eight (6-8) weeks.

 10.  Claimant returned to Dr. Weber on June 12, 2008.  Dr. Weber noted that 
Claimant had been under care for a work related chronic scapulothoracic sprain since 
June 15, 2005 with pretty routine maintenance treatment.  Dr. Weber noted that the em-
ployer had changed insurance carriers and reported that Claimant’s  condition was an 
aggravation of a pre-existing condition.  Dr. Weber noted that neuromuscular massage 
had been very helpful.  On exam, Dr. Weber reported decreased range of motion along 
with a trigger point with swelling and spasm.  Dr. Weber recommended Claimant com-
plete the neuromuscular massage and continued Claimant on her medications.  Dr. 
Weber also issued a narrative letter addressed “To Whom It May Concern” on June 12, 
2008 that documented Claimant’s  flare of her muscle spasm tension and headaches on 
May 8, 2008.  Dr. Weber noted Claimant was on no increased medication above her 
usual use and remained fully functional with restrictions in her job.  Claimant again re-
turned to Dr. Weber on July 16, 2008 and reported that Claimant’s continued work with-
out restrictions seemed to aggravate her neck giving her migraines.  Dr. Weber noted 
Claimant’s neck range of motion was slightly diminished, very consistent with her im-
pairment rating report.  Dr. Weber further noted that Claimant’s  most recent flare 
seemed to be resolved.

 11. Claimant was evaluated by Dr. Weber on August 27, 2008.  Claimant re-
ported to Dr. Weber that she had signed a two year contract to continue to work for em-
ployer, no more than 30 hours per week.  Dr. Weber opined that Claimant’s  complaints 
were work-related, “especially with her continued work which is flaring the symptoms, 
certainly temporally.”  Dr. Weber referred the Claimant to Dr. Willner for consultation re-
garding her headaches and to Dr. Isser-Sax for her neck complaints.

 12. Claimant was evaluated by Dr. Isser-Sax on October 2, 2008 with reports 
of stabbing pain with numbness in the parascapular region and upper shoulders  with 
some radiation into the right upper arm.  Dr. Isser-Sax noted that Claimant’s symptoms 
began initially in 2005 with an exacerbation in October 2007.  Dr. Isser-Sax opined that 
Claimant’s pain was multi-factorial in nature with a component of cervical facet joint 
pain.  Dr. Isser-Sax recommended diagnostic cervical facet joint nerve blocks.  When 
Claimant returned to Dr. Weber on November 13, 2008, Dr. Weber agreed with the 
course of action recommended by Dr. Isser-Sax and provided Claimant with temporary 
restrictions for the first time since placing Claimant at MMI.



 13. Claimant was referred by Insurer 2 to Dr. Silva for an Independent Medical 
Examination (“IME”) on October 16, 2008.  Dr. Silva noted that Claimant continued to 
work for Employer, but had decreased her hours from 30-35 per week to 30 per week, 
including no work on more than three (3) consecutive days.  Dr. Silva diagnosed Claim-
ant as having (A) cervical axial and myofascial pain syndrome with associated cervico-
genic headaches/migraines; and (B) upper thoracic/scapular myofascial pain syndrome 
related to the work-related injury of June 30, 2005 (sic).  Dr. Silva also having (A) cervi-
cal axial and myofascial pain syndrome with associated cervicogenic headaches/
migraines; (B) occipital neuralgia, right greater than left; (C) x-ray evidence of C6 mod-
erate degenerative disc disease; and (D) probably cervical facet syndrome.  In response 
to questions posed by Insurer 2, Dr. Silva opined that Claimant’s  current symptoms and 
condition would be considered a natural progression of the June 2005 work injury as 
Claimant had remained employed with her employer performing the same functions  of 
her employment and had not experienced a new injurious  event to account for her 
symptoms.

 14. In response to an inquiry from Claimant’s attorney, Dr. Weber issued a 
narrative on January 12, 2009 that opined Claimant did not sustain a new injury in Oc-
tober 2007.  Dr. Weber opined that in the summer of 2007 Claimant began having 
worsening of her headaches  that were related to myofascial tension from her chronic 
work-related injury of June 2005.  Dr. Weber explained that the information provided by 
Claimant involved a new date of injury simply due to the transition of insurance compa-
nies by her employer.  Dr. Weber further noted that Claimant’s increasing symptoms 
were noted on June 28, 2007 and have continued, leading to a self-imposed reduction 
of hours at work.  Dr. Weber agreed with Dr. Silva’s IME report with the exception that 
Dr. Silva noted a “work-related injury of 10/26/07” as there was no injury in October 
2007.  Dr. Weber noted that Claimant suffers from an occupational disease and her 
symptoms are temporally related to working hours, and working a longer shifts leads to 
increasing symptoms.  The ALJ finds Dr. Weber’s opinions persuasive.

 15. Claimant continued to follow up with Dr. Weber on January 28, 2009 with 
consistent reports of her symptoms.  Dr. Weber recommended Claimant consult with Dr. 
Isser-Sax regarding possible facet joint injections and referred the Claimant for neuro-
muscular work. 

 16. Claimant testified that as a result of her work injury, she began reducing 
her hours  at work, beginning in 2007.  According to Claimant’s  employment records, 
Claimant was short hours  in February, March, June, August, September, and December. 
Claimant finished 2007 approximately 14 hours short of her contractual obligations.  
Claimant negotiated a new contract in March, 2008 which required Claimant to work 
less hours.  Claimant testified she negotiated less hours into her new contract due to 
the fact that she was unable to meet the prior contractual obligations as a result of her 
work injury.  The evidence also indicates that Claimant continued to work less hours, 
even while under her new contract of employment.  The ALJ finds the testimony of 
Claimant credible.



 17. The ALJ finds that Claimant began to suffer an increase in her symptoms 
as a result of the June 15, 2005 occupational disease beginning in June 2007.  Based 
on the evidence, the worsening of Claimant’s symptoms continued through the Summer 
of 2007.  The ALJ finds that Claimant’s  worsening of her symptoms was the natural pro-
gression of her June 15, 2005 occupational disease.  The ALJ finds that Claimant did 
not suffer a substantial and permanent aggravation of her occupational disease after 
October 26, 2007.

CONCLUSIONS OF LAW

1. A claimant sustains an occupational disease when the injury is  the incident 
of work, or a result of exposure occasioned by the nature of the work and does not 
come from a hazard to which the worker would have been equally exposed outside of 
the employment.  Section 8-40-201(14), C.R.S. 2007.  Pursuant to Section 8-41-304(1), 
C.R.S., where compensation is payable for an occupational disease, the employer in 
whose employment the employee was last injuriously exposed to the hazards of such 
disease and suffered a substantial and permanent aggravation thereof and the insur-
ance carrier, if any, on the risk when such employee was last so exposed under such 
employer shall alone be liable therefor, without right to contribution from any prior em-
ployer or insurance carrier.

2. Section 8-41-304(1) does not govern the determination of liability for 
medical benefits in a claim based upon an occupational disease, because in the context 
of this  statute, the term “compensation” does not include “medical benefits.”  Royal 
Globe Insurance Co. v. Collins, 723 P.2d 731 (Colo. 1986).  Rather, the insurer on the 
risk at the time the medical expenses are incurred is liable for those medical benefits.  
Id.  The insurer “on the risk” when medical expenses are “incurred” is the carrier which 
insured the employer whose conditions of employment were the proximate cause of the 
need for treatment.  University Park Care Center v. Industrial Claim Appeals Office, 43 
P.3d 637 (Colo. App. 2001). 

3. As found, Claimant’s current need for medical treatment is the result of her 
June 15, 2005 occupational disease.  Claimant’s  need for treatment was exacerbated 
by her employment duties  during June through August of 2007.  The ALJ finds that there 
is  no substantial and permanent aggravation of Claimant’s  medical condition after Octo-
ber 26, 2007.  The ALJ credits the opinion of Dr. Weber and Dr. Silva and finds that 
Claimant’s current need for medical treatment is  the direct result of the natural progres-
sion of Claimant’s June 2005 occupational disease. 

ORDER

 It is therefore ordered that:

 1. Insurer 1 shall pay for the reasonable, necessary and related medical 
treatment provided by authorized providers to treat Claimant’s occupational disease.



 2. Claimant’s claim again Insurer 2 is hereby denied and dismissed.

The Insurer 1 shall pay interest to claimant at the rate of 8% per annum on all amounts 
of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  _May 15, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-780-027

ISSUES

¬ Did the claimant prove by a preponderance of the evidence that he sustained 
neck and low back injuries proximately caused by the performance of service arising out 
of and in the course of his employment?
¬ Did the claimant prove by a preponderance of the evidence that he is entitled to 
reasonable and necessary medical treatment as a result of the alleged injuries?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following find-
ings of fact:

The claimant alleges that on November 30, 2008, he sustained injuries to his  back and 
neck while shoveling dirt pursuant to his supervisor’s instruction.

The claimant testified that he was hired on approximately November 18, 2008, to work 
as a machine operator for the employer’s heavy equipment business.  On November 
30, 2008, the claimant was assigned to assist a crane operator at a job site in Wyoming.  
This  was a new crane and the claimant was directed to remain near the crane operator 
and to provide assistance when the crane was moved.  The claimant stated that to-
wards the end of the day his supervisor, Mr. Russ Brown, directed him to use a shovel 
to move frozen dirt.  The claimant stated that he shoveled dirt for approximately 15 min-
utes when he experienced severe pain in his back.  The claimant recalled that the sud-
den onset of pain caused him to fall and during this event he injured his neck.

The claimant’s immediate supervisor, Mr. Russ  Brown, credibly testified on behalf of the 
respondents.  Mr. Brown stated that on November 30, 2008, he observed the claimant 
reading magazines while he was supposed to be assisting the crane operator.  Conse-
quently, Mr. Brown directed the claimant to return to work.  Moreover, late in the work-



day Mr. Brown instructed the claimant to shovel dirt.  Mr. Brown issued this instruction 
because the employer’s  customer saw the claimant loafing on the job and threatened to 
withhold payment for the employer’s services if the claimant did not perform any work.  
The claimant admitted that he objected to Mr. Brown’s instruction to shovel dirt and 
questioned whether shoveling was an appropriate assignment for a machine operator.  

Mr. Brown, credibly testified that he observed the claimant for 30 minutes after giving 
him the shovel and never saw him fall.  In fact, Mr. Brown credibly stated the claimant 
did not actually lift any dirt with the shovel but instead used the shovel as if it were a 
broom.

Several written statements  from claimant’s co-workers were provided as exhibits.  The 
majority of these statements corroborate Mr. Brown’s testimony and establish that the 
claimant performed little work for most of the day.  The statements further corroborate 
that the claimant was given a shovel at the end of the workday and instructed to shovel 
dirt.  However, the statements varied on whether claimant actually used the shovel at all 
as  well as how he used the shovel.  None of these witnesses mentions that he saw the 
claimant fall while shoveling the dirt.

There is  not credible or persuasive evidence that the claimant immediately reported any 
neck or back injuries  to his supervisor.  Rather the witness statements establish that af-
ter the conclusion of the workday, while the claimant and some of his co-workers were 
driving from the job site to their lodgings, the claimant mentioned that his  back hurt and 
he believed he injured it while shoveling the dirt.

The claimant reported a back injury to Br. Brown on the evening of November 30, 2008.  
Mr. Brown took the claimant to the Memorial Hospital emergency room for treatment.  At 
the emergency room the claimant gave a history of back and neck pain after shoveling, 
but did not mention any fall and consequent injury to his neck.

Dr. Joseph Oliver, M.D., examined the claimant on December 1, 2008.  Dr. Oliver’s 
notes do not mention that the claimant fell and injured his neck.  Rather, the claimant 
gave a history that he “developed pain and tenderness in his  neck and lower back” 
when “shoveling some heavy dirt yesterday.”  Dr. Oliver noted “mild tenderness of mo-
tion of the lumbosacral spine and cervical spine” and observed “no evidence of neuro-
logic deficit in the upper or lower extremities.”  Dr. Oliver assessed acute lumbosacral 
and cervical muscle strains and released the claimant to full duty and full activity.  Dr. 
Oliver noted that it appeared the muscle strains had “resolved.”

The claimant apparently did not return to work on December 2, 2008.  Instead he 
sought additional treatment from Dr. Oliver.  However, Dr. Oliver declined to provide fur-
ther treatment.

On December 2, 2008, the claimant sought further treatment from Dr. Ludwig Kroner, 
M.D.  The claimant advised Dr. Kroner that he developed neck and back pain on No-
vember 30 “while shoveling some frozen dirt.”  Dr, Kroner’s notes do not contain any 
mention that the claimant “fell.”  Further, the claimant advised Dr. Kroner that he had 



been “fine” the previous day, but now his symptoms had recurred.  Dr. Kroner noted that 
claimant reported “severe” pain although “he undresses himself with ease and is able to 
get up from the lying position with ease.”  X-rays were performed that showed degen-
erative disc disease of the cervical spine and degenerative spondylolisthesis  at L5-S1 
and a facet spur at L-5 on the left.  Dr. Kroner opined that that the claimant’s “symptoms 
seem somewhat exaggerated as compared to neurologic findings.”  Dr. Kroner gave the 
claimant an “off work slip” and a cervical collar at the claimant’s request. 

At hearing, the respondents presented the testimony of Dr. Marc Steinmetz, M.D.  Dr. 
Steinmetz is  an expert in occupational medicine.  Dr. Steinmetz reviewed the claimant’s 
medical records as well as the witness statements concerning the claimant’s  alleged in-
jury.  Dr. Steinmetz opined there is no likelihood that the claimant was injured on the job 
as he claims because there is a questionable mechanism of injury, the claimant is an 
unreliable and inconsistent historian, and the objective findings do not support the con-
clusion that the claimant was injured as he testified.  Dr. Steinmetz detailed the findings 
and inconsistencies in the medical records that support his opinion.  

The claimant failed to prove it is more probably true than not that he sustained any in-
jury or injuries  on November 30, 2008, while shoveling dirt at the employer’s job site.  
The claimant’s testimony that he experienced pain in his back while shoveling dirt, and 
that this pain caused him to fall and injure his neck is not credible and persuasive.  The 
claimant’s testimony is  found incredible for several reasons.  First, the claimant bore 
animosity towards the employer because Mr. Brown had instructed the claimant to per-
form shoveling work that the claimant considered demeaning to his  position as an 
equipment operator.  Further, the claimant realized that his supervisor was unsatisfied 
with job performance because the supervisor had seen him loafing on the job and the 
customer had threatened to withhold payment for the employer’s services on account of 
the claimant’s conduct.  The ALJ infers the claimant had a motivation to falsify this re-
port of injury as a method of retaliating against the employer.

Other credible and persuasive evidence in the record contradicts the claimant’s testi-
mony concerning the occurrence of the alleged injury.  First, none of the claimant’s su-
pervisor and coworkers that observed the claimant shoveling dirt ever saw him fall.  Mr. 
Brown credibly testified that he observed the claimant for 30 minutes and never saw him 
fall.  Moreover, Mr. Brown credibly testified that the claimant did not actually shovel the 
dirt, but instead used the shovel as if it were a broom.  Finally, the claimant did not im-
mediately report a back or neck injury to his  supervisor or anyone else.  This is  true de-
spite the fact that the claimant testified to an acute onset of back pain and experiencing 
a fall to the ground that resulted in neck pain.  Instead, the evidence establishes the 
claimant did not begin complaining about his back until he was riding back to his lodg-
ings with other workers.

The ALJ further finds that, on balance, the medical records tend to contradict the claim-
ant’s testimony that he sustained an injury or injuries while shoveling dirt.  Although the 
emergency room records  from November 30, 2008, contain diagnoses of back and neck 
strains, there is no mention of any history of a fall.  Similarly, Dr. Oliver’s  notes from De-



cember 1, 2008 (one day after the alleged injuries) do not contain any mention of the fall 
to which the claimant testified.  Moreover, Dr. Oliver released the claimant to full duty 
stating that, “his  acute muscle strain and acute cervical strain have resolved.”  On De-
cember 2, 2008, the day after Dr. Oliver’s  release, the claimant sought treatment from 
Dr. Kroner.  Again, Dr. Kroner’s notes contain no mention of a fall.  Dr. Kroner noted that 
the claimant reported “severe” pain, but undressed himself with ease and could rise 
from a lying position with ease.  Dr. Kroner described the claimant’s symptoms as 
“somewhat exaggerated as compared to neurologic findings.”  

The ALJ finds the opinions of Dr. Steinmetz to be credible and persuasive.

Evidence and inferences contrary to these findings are not credible and persuasive

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitle-
ment to benefits  by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

COMPENSABILITY



 The claimant alleges that he sustained injuries  to his neck and low back on No-
vember 30, 2008, while shoveling dirt at his supervisor’s instruction.  The respondents 
argue the claimant failed to prove that he sustained any injuries  arising out of and in the 
course of his employment.  The ALJ agrees with the respondents.

 The claimant was required to prove by a preponderance of the evidence that at 
the time of the injury he was performing service arising out of and in the course of the 
employment, and that the alleged injury was proximately caused by the performance of 
such service.  Section 8-41-301(1)(b) & (c), C.R.S.  The claimant must prove a causal 
nexus between the alleged need for medical treatment and the work-related injury.  Sin-
gleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  A pre-existing disease or sus-
ceptibility to injury does not disqualify a claim if the employment aggravates, acceler-
ates, or combines with the pre-existing disease or infirmity to produce a disability or 
need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 
(Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  The 
question of whether the claimant met the burden of proof to establish a compensable 
injury is one of fact for determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000).  

 As determined in Findings of Fact 12 through 16, the claimant failed to prove it is  
more probably true than not that he sustained any injuries arising out of and in the 
course of his employment while shoveling dirt.  The ALJ finds the claimant’s testimony 
that he felt back pain while shoveling, and that this pain caused him to fall and injure his 
neck, is not credible or persuasive.  The ALJ has  determined that the claimant has a 
motive to falsify the report of injury, that the alleged injury was not immediately reported, 
and that no other employee saw the claimant fall as he testified.  The ALJ also deter-
mines, for the reasons mentioned in Finding of Fact 14, that the medical records signifi-
cantly contradict the claimant’s testimony concerning the alleged injuries.  Finally, the 
ALJ finds the reasoning and opinions of Dr. Steinmetz to be credible and persuasive.  
For these reasons  the claim for workers’ compensation benefits  must be denied and 
dismissed.

 In light of the determination that the claimant failed to prove that he sustained 
any injuries arising out of and in the course of his employment the ALJ does not con-
sider whether the medical treatment provided to the claimant was reasonable and nec-
essary treatment.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

1. The claim for workers’ compensation benefits in W.C. No. 4-780-027 is 
denied and dismissed.

DATED: May 18, 2009



David P. Cain
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. UR 20090001

ISSUES

 Whether Claimant has overcome, by clear and convincing evidence, the MUR 
panel’s finding and the Director’s  Order ordering a change in provider in accordance with 
C.R.S. §8-43-501(3)(c)(I).

FINDINGS OF FACT

 Based upon the record submitted, the ALJ finds as fact:

 1. Claimant sustained an admitted injury on August 7, 2001 as the result of an 
altercation at work.  Claimant was employed as  a master plumber by -, Inc.  Claimant has 
not returned to work since the date of injury.

 2. Claimant came under the care of Provider beginning October 25, 2004.  
Claimant had been referred to Provider by Dr. Daniel Bennett, M.D.

 3. Dr. Bennett began treatment of Claimant on June 3, 2004.  Claimant had 
been referred to Dr. Bennett for consultation for the provision of interventional spine 
diagnostics/therapeutic recommendations for ongoing right groin pain status  post 
arteriogram and to provide interventional pain recommendations.  Dr. Bennett stated in 
his New Patient Consultation report of June 3, 2004 that he did not recommend opioid 
analgesics, as opioids for this type of pain are rarely helpful. 

 4. At a follow-up consultation on August 10, 2004 Dr. Bennett prescribed 
Claimant a trial of the medication Actiq.  The medication Actiq is  a narcotic medication in 
the nature of an opiate analgesic administered through use of lozenges or lollipops.  On 
September 10, 2004 Dr. Bennett prescribed Duragesic patches in addition to Actiq.  
Duragisic is also a narcotic pain medication.

 5. At the time he began treatment with Provider, Claimant completed a Patient 
Questionnaire.  Claimant was asked to rate his pain and its effect on his ability to stand or 
sit; engage in social activities; walk; participate in recreational activities; and perform 
work.  Claimant was asked to rate the effect of his pain on these activities on a scale from 
0 to 5, with 0 being “pain usually or severely interferes” and 5 being “pain rarely 
interferes”.  Claimant rated his pain’s interference in each of the categories  of activities as 
a “1” being between “usually or severely interferes” and “occasionally interferes”.



 6. On October 25, 2004 Claimant presented to Provider with complaints  of 
severe and persistent right lower extremity/inguinal and right 2nd finger pain, right 2nd 
finger paresthesias, and worsening of premorbid depression secondary to the work injury 
of August 7, 2001.  Provider continued the medications Duragesic and Actiq.  Provider 
and Claimant executed an Informed Consent on the use of pain control with opioid 
medications and an Opioid Agreement.

 7. As part of the Informed Consent, Claimant understood that Provider would 
be the only one to decide when and how the patient is to increase the opioid dosage.  
Claimant also understood that the stated use of such medications was not to eliminate 
pain but rather to reduce pain to allow the patient to perform many activities of daily living 
as well as social activities.  Claimant further understood that he should follow Provider’s 
directions and not increase the opioid dose on his own.  Claimant further understood that 
any evidence of uncontrolled dosage escalation would be followed by tapering and 
discontinuance of opioid medication.

 8. As part of the Opioid Agreement Claimant agreed to use the medications 
only as prescribed.

 9. In a report dated December 2, 2004 Provider stated he had reviewed an 
IME report from Dr. Ramaswamy.  Provider specifically noted Dr. Ramaswamy’s opinion 
that Dr. Ramaswamy agreed with Dr. Bennett that narcotics  would not be helpful to 
Claimant and more likely would give him chronic problems.  Provider continued to 
prescribe Claimant Duragesic and Actiq and instructed Claimant to remain off work.

 10. At a follow-up evaluation on December 14, 2004 Provider noted that 
Claimant reported notably symptom improvement with Duragesic but that Claimant 
admitted he was “addicted to it”.  Claimant was also consuming five Actiq 800mcg per 
day stating that between the Duragesic and Actiq they were pretty much conquering his 
pain.  Provider decreased the dose of Duragesic and instructed Claimant to remain off 
work.  At a follow-up visit on January 3, 2005 Provider prescribed Claimant a single point 
cane in view of his frequent falls.

 11. At a follow-up evaluation on February 22, 2005 Provider noted that 
Claimant had admitted to consuming Actiq in excess of the prescribed dose.  Provider 
also noted that Claimant had constipation secondary to notable opioid use/consumption.  
Provider instructed Claimant to remain off work, increased the dose of Duragesic and 
continued the Actiq.  At a further follow-up on April 14, 2005 Claimant stated to Provider 
that he had started “going out of lollipops like they’ve been going out of style” in reference 
to his consumption of Actiq.

 12. At a follow-up evaluation on May 12, 2005 Provider increased the dosage of 
Duragesic and continued the Actiq.  Provider reported that Claimant denied notable 
change in his right hand symptoms and that Claimant’s right lower extremity/inguinal pain 
was “on me every day, 24/7”.



 13. At a follow-up evaluation on August 8, 2005 Provider again noted that 
Claimant reported consuming Actiq in excess of the dose prescribed.  Claimant stated 
then “I’m totally out of lollipops”.  Provider instructed Claimant to continue using 
Duragesic and Actiq at the previously prescribed dosages.  On August 22, 2005 Provider 
noted that Claimant had was consuming 7 to 10 Actiq per day stating “I’m popping them 
like candy”.  When asked about his  depression by Provider on August 22, 2005 Claimant 
stated: “I don’t know.  I sit in a stupor most of the time.”

 14. On September 7, 2005 Provider asked Claimant if he appreciated notable 
improvement in his pain with the increased dosage of Duragesic.  Claimant replied 
“Probably no, but maybe it did.  It’s hard to tell”.  Provider decreased the dosage of 
Duragesic from 150 mcg to 125 mcg and also tried Claimant on Dilaudid instead of Actiq.  
On October 6, 2005 Provider instructed Claimant to discontinue Dilaudid and resume 
Actiq at 800mcg every four to six hours, as needed.

 15, At a follow-up evaluation on October 27, 2005 Claimant reported to Provider 
that his  right hand pain and paresthesias were “Same”, his  right lower extremity/inguinal 
pain was “Worse”.  In response to Provider’s inquiry about his  depression Claimant 
stated: “I don’t know, I would have to say it’s worse…I feel totally, utterly worthless…”

 16. On February 27, 2006 Provider noted that Claimant felt he was doing 
“downhill” and reported notable difficulties performing necessary activities of daily living 
skills including housekeeping and self-care.

 17. On May 22, 2006 Provider instructed Claimant to continue using a raised 
toilet seat with grab bars, 4-wheeled walker and a single point cane.

 18. Provider placed Claimant at maximum medical improvement on July 11, 
2006 and assigned 39% whole person impairment.  In the report of July 11, 2006 
Provider noted that the Actiq dosage had been increased.  Provider was encouraging 
Claimant to obtain authorization for essential services for housekeeping tasks.  Provider 
instructed Claimant to continue using his 4-wheeled walker and to remain off work.

19. On October 10, 2006 Provider prescribed Claimant a manual wheelchair.

20. Dr. Edwin Healey, M.D. performed an IME on May 2, 2007.  Dr. Healey is a 
Board Certified physician in Occupational Medicine and Neurology and is also a 
Diplomate of the American Board of Pain Medicine.  Claimant stated to Dr. Healey 
that he had become immobile from right groin, leg and testicular pain and required 
use of a wheelchair since December 2006.    In his report, Dr. Healey reviewed 
and extensively summarized the medical records from Provider, other physicians 
who had treated or evaluated Claimant for the work injury and medical records 
from the Veterans’ Administration regarding Claimant’s medical care prior to the 
injury and since the injury at that facility.  

21. At the time of Dr. Healey’s  IME in May 2007 Claimant stated to this 
physician that his chronic pain completely interferes with work outside the home, 



relationships with others, sleep and enjoyment of life.  Claimant further noted to Dr. 
Healey that he was completely dependent upon his wife for care and performing 
activities of daily living.

22. In his review of records, Dr. Healey noted the results of an evaluation from 
the Urology clinic at the Veterans’ Administration that concluded that Claimant had 
a long-standing problem of erectile dysfunction most likely due to multiple high 
doses of opioids.  

23. Dr. Healey opined that Claimant should immediately be tapered off the 
multiple opioid medications and that any required pain management should be 
done with use of simple analgesics or non-steroidal anti-inflammatory drugs.  Dr. 
Healey further opined that the high doses of Duragesic and Actiq were not 
necessary and were probably contributing to Claimant’s  erectile dysfunction.  Dr. 
Healey opined that there appeared to be major secondary gain issues present with 
Claimant and recommended Claimant be seen by a different pain specialist.

24. In a report from a follow-up evaluation of Claimant on June 28, 2007 
Provider recited in detail the recommendations made by Dr. Healey.  Provider 
disagreed with Dr. Healey’s assessment that Claimant did not require essential 
services for housekeeping.  Provider did not comment upon or otherwise address 
Dr. Healey’s  opinions on the continued use of opioid medication or the 
recommendation for evaluation by another pain specialist.  Provider continued to 
prescribe Claimant Duragesic and Actiq without decrease in dosage.

25. In a report of a follow-up evaluation on August 9, 2007 Provider stated that 
subsequent treatment will be dependent, in large part, upon impressions and 
recommendations made during an impending DIME to be done by Dr. Gareth 
Shemesh, M.D.

26. Dr. Shemesh performed a DIME of Claimant on September 17, 2007.  In his 
review of records, Dr. Shemesh specifically noted a recommendation from treating 
psychologist, Dr. Ron Carbaugh, that attempts  be made to try to detoxify Claimant 
off narcotic medications.

27. Upon physical examination Dr. Shemesh noted Claimant to exhibit 
significant pain behaviors with significant symptom magnification.  Dr. Shemesh 
further noted numerous inconsistencies on examination.  

28. Dr. Shemesh agreed that Claimant had reached maximum medical 
improvement.  Dr. Shemesh concurred with Dr. Healey that Claimant did not 
require the large amounts of opioid analgesics being prescribed by Provider.  Dr. 
Shemesh recommended that Claimant be weaned off these medications over the 
next 6 to 12 months.

29. In a follow-up evaluation report of November 19, 2007 Provider recited in 
detail the findings and recommendations contained in the DIME report of Dr. 



Shemesh, including Dr. Shemesh’s recommendation that Claimant be weaned 
from the narcotic medications.  Provider continued to prescribe Claimant 
Duragesic and Actiq at the same dosages and did not address or discuss Dr. 
Shemesh’s recommendation for weaning from these medications.  

30. Dr. Kathy McCranie performed an IME on January 10, 2008.  Claimant 
presented to Dr. McCranie in a wheelchair stating his wife does everything for him.  
Dr. McCranie agreed with Dr. Shemesh that Claimant should be weaned off of the 
opioid medications and recommended referral into a Chronic Pain Management 
program as the best chance for success in weaning from the opioid medications.

31. In a follow-up evaluation report of March 25, 2008 Provider recited in detail 
the findings and recommendations of Dr. McCranie.  Provider specifically noted 
that Dr. McCranie had agreed with Dr. Shemesh’s recommendation for weaning 
Claimant from the narcotic medications being prescribed by Provider.  Provider 
stated that Dr. McCranie had failed to express any supporting rationale for her 
assertion that Claimant be weaned off the narcotics.  Provider further stated that 
although Claimant is  clearly dependent upon his prescribed opioid medications 
Claimant had failed to demonstrate associated aberrant behaviors  secondary to 
the use of these medications.  Provider did not state or provide explanation of 
what “associated aberrant behaviors” would be considered sufficient to question 
Claimant’s continued use of opioid medications.  

32. At a follow-up evaluation with Provider on April 23, 2008 Claimant was 
referred for testing of his testosterone levels to assess the status of his  opioid 
induced hypogonadism.  At an evaluation on June 24, 2008 Provider referred 
Claimant for  Prostate Specific Antigen (PSA) level in view of his continued 
testosterone replacement therapy secondary to opioid induced hypogonadism.

33. On August 29, 2008 Insurer made a request to the Director for Utilization 
Review of Provider.  Insurer’s Request for Utilization Review was supported by a 
Case Report from Barbara Poelma, RN and the July 16 and July 24, 2008 
statements of Dr. Healey expressing his recommendation that Provider’s ongoing 
treatment of Claimant with high does opioids undergo Utilization Review and his 
opinion that such treatment was not appropriate.

34. Under the provisions of Section 8-43-501 (3)(a), C.R.S. the Director 
appointed three physicians to serve as the members of the Utilization Review 
committee.  Those physicians were Dr. Katharine Leppard, M.D., Dr. Glen Kelley, 
M.D., and Dr. Albert Hattem, M.D.

35. Dr Leppard prepared a Medical Utilization Review report dated December 
10, 2008.  Dr. Leppard summarized the medical records from various physicians 
and psychologists who had previously treated or evaluated Claimant.  Dr. Leppard 
concluded that Provider’s care was not reasonably necessary.  Dr. Leppard 
characterized Claimant’s use of narcotic medications as “extremely high” and not 
reasonable in light of recommendations from numerous other physicians that 



these medications should be tapered.  Dr. Leppard considered the dosage of 
narcotics to be excessive.

36. Dr. Leppard recommended that Provider not continue to treat Claimant.  
Although Dr. Leppard felt that Provider’s care was within the April 2007 Chronic 
Pain Disorder Guidelines of the Division, Dr. Leppard opined that the narcotic 
doses were so unbelievably high and could not be reasonably justified.  Dr. 
Leppard further noted that Claimant’s functional status had not improved under 
Provider’s care and had in fact progressively worsened.

37. Dr. Kelley prepared a report dated November 19, 2008.  Dr. Kelley opined 
that Provider’s  care was reasonably necessary but not reasonably appropriate 
according to accepted professional standards.  Dr. Kelley noted that Provider had 
continued to prescribe high dose narcotics despite multiple recommendations that 
Claimant be tapered off these medications and that no documentation was found 
that treatment of Claimant with this level of narcotics was significantly improving 
Claimant’s pain or function.  Dr. Kelley further opined that the Medical Treatment 
Guidelines for chronic pain state that patients treated with chronic narcotic 
medications need to show evidence of improved function or reported pain.  For 
this  reason, Dr. Kelley felt that Provider’s  care did not utilize the Medical Treatment 
Guidelines adopted by the Division.

38. Dr. Kelley noted that Provider had not provided any documentation of why 
Provider rejected the recommendations of other physicians to taper Claimant’s 
narcotic medications.  Dr. Kelley opined that Provider should not continue to treat 
Claimant.  Dr. Kelley further opined that some of Claimant’s  ongoing health issues 
were iatrogenically produced by Provider continuing to feed into Claimant’s cycle 
of narcotic dependence.  

39. Dr. Hattem prepared a Utilization Review Report dated November 15, 2008.  
Dr. Hattem concluded that Provider’s care was not reasonable and necessary nor 
reasonably appropriate according to accepted professional standards in light of 
physiatric and psychiatric opinions that Claimant be detoxified; a previous  history 
of significant psychiatric problems placing Claimant at risk to addiction; lack of 
objective evidence of a pain generator and Provider’s deviation from the Medical 
Treatment Guidelines.

40. Dr. Hattem opined that Provider’s  treatment did not utilize the Medical 
Treatment Guidelines.  Dr. Hattem specifically referred to page 51 of the Chronic 
Pain Disorder Guidelines in concluding and stating that narcotic analgesics are to 
be used contingent on certain obligations or goals being met by the patient.  In 
addition, there should be documentation of sustained improvement of pain control 
and or functional status, including return to work with the use of opioids.  Dr. 
Hattem recommended that Provider not continue to treat Claimant.  

41. The Director issued an Order-Utilization Review dated Janaury 23, 2009.  
The Director ordered that a change of provider be made in accordance with 



Section 8-43-501, C.R.S.  The Director found that the majority of the Utilization 
panel’s members agreed Provider’s  care was not reasonably necessary to cure 
and relieve Claimant of the effects of the on-the-job injury and that Provider’s care 
did not follow the Medical Treatment Guidelines.  These findings of the Director are 
supported by the reports of Dr. Kelley and Dr. Hattem.

42. The Director found that the Utilization Review panel unanimously found that 
Provider’s  care was not reasonably appropriate according to accepted 
professional standards and that a change of provider be ordered.  This finding of 
the Director is supported by the reports of Dr. Leppard, Dr. Kelley and Dr Hattem.

43. The Director’s  Order ordering that a change of physician be made is 
supported by the Director’s findings of fact and conclusions of law, the reports of 
the Utilization Review panel and the credible, persuasive evidence in the record.

44. Claimant filed an Application for Appeal from Director’s  Order – Utilization 
Review on February 27, 2009.  Provider has not appealed or otherwise challenged 
the Director’s Order that a change of physician be made.

45. With his appeal document Claimant submitted a written statement providing 
his version and perceptions  of his medical treatment and the treatment he has 
received from Provider.  Claimant has not presented any other persuasive records 
to rebut the findings of the Utilization Review Committee.  Claimant states that he 
cannot get in or out of a bathtub without the help of his wife.  Claimant admits  that 
treatment he received from Dr. Bondi to improve his circulation provided a lot of 
pain relief.  Claimant states he continues to live in chronic pain.  Claimant has not 
returned to work.

46. Claimant has failed to overcome the findings of the Utilization Review 
committee consisting of Dr. Leppard, Dr. Kelley and Dr. Hattem by clear and 
convincing evidence.  The findings of the Utilization Review committee are 
supported by the medical records of Dr. Healey, Dr. Shemesh and Dr. McCranie as 
well as those of the Provider.  Provider’s own records establish that Claimant has 
been on high doses of narcotic/opioid pain medications that have not significantly 
decreased Claimant’s pain or improved his function and that have in fact 
contributed to Claimant developing constipation, erectile dysfunction and 
hypogonadism as found by Dr. Kelley in his report.  

CONCLUSIONS OF LAW

1. The purpose of the Medical Utilization Review (“MUR”) statute is to provide 
a method to review and remedy medical services which may not be reasonably 
necessary or reasonably appropriate in light of accepted professional standards.  
Colorado Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 1994).  
In this Utilization Review proceeding, the ALJ applies the procedural law in effect 
at the time this Utilization Review was commenced by the Insurer and any 



procedural statutory amendments  enacted subsequently.  Rook v. Industrial 
Claims Appeals Office, 111 P.3d 549 (Colo. App. 2005. cert. denied 2005).

2. The provisions of Section 8-43-501, C.R.S. govern requests  for MUR.  A 
party appealing an order specifying that a change of provider be made bears the 
burden of overcoming the MUR panel’s findings by clear and convincing evidence.  
Section 8-43-501(5)(a), C.R.S.  Clear and convincing evidence is  highly probable 
and free from serious or substantial doubt.  Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411 (Colo.App. 1995).  A fact or proposition has  been proven by 
clear and convincing evidence if, considering all the evidence, the trier-of-fact finds 
it to be highly probable and free from serious or substantial doubt.  Metro Moving 
& Storage Co. v. Gussert, supra.  The ALJ is required to give great weight to the 
findings of the MUR panel.  Section 8-43-501(5)(a), C.R.S.  Unless the 
assessment of the MUR panel is entirely arbitrary or based upon factors other than 
medical considerations, the ALJ may not substitute his judgment for the 
assessment of the Provider’s care made by the MUR panel.  Rook, supra at 553.

3. As found, Claimant has failed to overcome the MUR panel’s  findings by 
clear and convincing evidence.  The Director’s Order that a change of physician be made 
is  fully supported by the findings of the MUR panel and is in accordance with the 
applicable law.  The assessment of the MUR panel here was not entirely arbitrary or 
based upon factors other than medical considerations.  The MUR panel’s  findings here 
are supported by reports from numerous other physicians who have expressed 
disagreement with Provider’s use of opioid medications for Claimant and who have 
recommended that these medications be tapered and discontinued.  The Provider’s own 
records support the findings of the MUR panel that Provider’s care has not been 
reasonably necessary or reasonably appropriate.  The Provider’s continued prescription 
of high doses of opioid medications have not significantly reduced Claimant’s pain or 
allowed Claimant to increase his level of function.  The Provider’s own statements of 
purpose in using these medications as  set out in the Informed Consent executed by 
Claimant and Provider have been contradicted by Provider’s care.  Even when Claimant 
violated the terms of the Opiate Agreement by escalating the dosage Provider continued 
to prescribe the medications and on his  own escalated their dosage.  Provider himself 
has failed to abide by the Opiate Agreement that required tapering and discontinuance of 
the medications upon Claimant’s escalation of dosage.  The Provider has consistently 
failed to adequately address recommendations from other physicians regarding 
Claimant’s use of opioid medications.  The MUR panel’s findings and the Director’s Order 
for a change of physician are amply supported by the record and have not been 
overcome by clear and convincing evidence.  

ORDER

 It is therefore ordered that:



The Director’s Utilization Review Order of January 23, 2009 ordering a change of 
physician is AFFIRMED.

All matters not determined herein are reserved for future determination.

DATED:  June 8, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-428-270

ISSUES

Whether the final admission of liability (FAL) filed by the Respondent on October 
10, 2008, obligates Respondent as  a matter of law to pay the Claimant permanent total 
disability (PTD) benefits commencing December 14, 2007.

Based upon the conclusion that the FAL did not create such an obligation, the 
other issues endorsed for hearing were considered to be no longer ripe for adjudication.

BACKGROUND

On June 23, 2009 the undersigned ALJ issued Findings  of Fact, Conclusions of 
Law and Order granting Summary Judgment in favor of the Respondent on the issue 
endorsed herein.  At hearing, Claimant argued that the order was improper, as it did not 
address the issue as endorsed.  On further reflection and reconsideration the ALJ agrees 
and by this  order vacates the Findings of Fact, Conclusions of Law and Order granting 
Summary Judgment and specifically strikes the findings of fact.

FINDINGS OF FACT

As the issue endorsed involves  whether or not the FAL, as filed, on its  face creates 
an obligation on the part of the Respondent for PTD, no findings of fact are necessary, 
other than the facts as stated on the FAL. 



Respondent filed an FAL in this matter on October 10, 2008.  The Benefit 
Summary area was completed substantially as follows:

BENEFIT SUMMARY (Check box & list amount for admitted benefits)

⊠Medical to Date (total) $  100,781.10           Permanent Partial Disability (PPD):

⊠Disfigurement (total) $  0.00  Whole Person Impairment _24   % Age  50_

⊠Vocational Rehabilitation Services (total) $  0.00            or

⊠Temporary Total Disability (TTD) (total) $  139,890.50       Scheduled Impairment _0_%  Part of Body Code ___

⊠Temporary Partial Disability (TPD) (total) $  355.22  Scheduled Impairment _0_%  Part of Body Code ___

⊠Stipulation $ 0.00  (See page 2 for Part of Body Codes)

⊠Permanent Total Disability (PTD) 0.00

⃞Safety Rule Violation        ⃞   Offset (Attach Calculation)

CONCLUSIONS OF LAW

Claimant contends that the only legally plausible interpretation is that the 
Respondent admitted for PTD but failed to indicate a proper amount by indicating          $  
0.00 in the amount area.  

Respondents contend that they were indicating that they were denying liability for 
PTD by checking the box and then indicating a payment of $  0.00.

On its face the document clearly raises  questions as to what is  intended by this 
document.  The document seems to have told the reader that PTD was admitted for.  The 
document also seems to have told the reader that no payment for PTD would be 
forthcoming.  The ALJ concludes that the document is ambiguous and would require 
extrinsic evidence to determine what was intended.  

The FAL filed by Respondent on October 10, 2008 is ambiguous and as a matter 
of law does not obligate Respondent to pay the Claimant PTD benefits commencing 
December 14, 2007.

ORDER

 It is therefore ordered that:

Claimant’s request for an order determining that the FAL filed by Respondent on 
October 10, 2008 as a matter of law obligates Respondent to pay the Claimant PTD 
benefits commencing December 14, 2007, is denied and dismissed.

All matters not determined herein are reserved for future determination.



DATE: June 24, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-559-137

ISSUES

The sole issue determined herein is liability for medical benefits, specifically right 
humeral head replacement surgery.

FINDINGS OF FACT

1. On September 1, 2002, claimant suffered an admitted right shoulder injury 
while working as a plumbing specialist for the employer.  He struck a large steel support 
with the anterior aspect of a slightly abducted and extended right shoulder.  Following this 
incident, claimant had substantial pain and inability to raise his right hand.

2. Claimant also resided on a 172-acre farm, raising 18 head of cattle.

3. A November 5, 2002, magnetic resonance image (“MRI”) of the right 
shoulder showed a complete tear of the supraspinatus tendon without retraction, mild 
acromioclavicular (“AC”) joint hypertrophy, and possible complete tear of the bicipital 
tendon.  Dr. David Weinstein has opined that the Claimant's mechanism of injury is 
consistent with causing the type of damage noted on MRI specifically a torn rotator cuff.

4. On November 5, 2002, Dr. Farnworth performed a right shoulder anterior 
acromioplasty with rotator cuff repair.  Dr. Farnworth found that claimant had suffered a 
complete rotator cuff tear, which had retracted and required Dr. Farnworth to carefully 
grasp the retracted portion 
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of the rotator cuff with a clamp to bring it back to its insertion site at the greater 
tuberosity.  Dr. Farnworth utilized two separate bioabsorbable suture anchors placed in 
the bone in order to encourage repair of the cuff by bringing the cuff back to the bony 
trough created during surgery.  Claimant also underwent anterior acromioplasty during 
the same procedure.

5. After the surgery, claimant was unable to perform all of the farm duties he 
previously performed.  His wife’s uncle resided with claimant and his  wife and he did 
most of the chores for the next two years.

6. Following surgery, claimant was involved in post surgical rehabilitation and 
his condition improved.  Claimant was still unable to do heavy lifting.  

7. On February 5, 2003, Dr. Rehman, the authorized treating physician, 
reexamined claimant, who reported minor pain with some radiation to the upper 
extremity, but no systemic symptoms.  Claimant reported that he had symptoms 30% of 
the time.  Dr. Rehman released claimant to return to work.

8. On February 19, 2003, Dr. Rehman determined that claimant was at 
maximum medical improvement (“MMI”) without permanent impairment. 

9. Although claimant was capable of returning to work in his usual position 
for the employer, he had functional limitations and was never pain free.  Over time, 
claimant's pain and dysfunction worsened and by approximately October 2006, he 
experienced progressively worsening anterolateral pain, particularly when raising his 
right arm.  Additionally, claimant suffered crepitus of the right shoulder joint.  

10. Claimant received no treatment for his right shoulder from February 19, 
2003, to February 5, 2007.

11. On February 5, 2007, claimant returned to Dr. Nweke and reported right 
shoulder pain.

12. In March 2007, claimant bought bags of soil at the employer’s  place of 
business.  The employer loaded the bags into claimant’s truck.  Claimant never 
unloaded them from his truck.

13. On April 12, 2007, claimant returned to the offices of Pueblo Bone and 
Joint Clinic, where Dr. Simonich evaluated him.  Claimant reported six months 
worsening right shoulder pain.  

14. Imaging studies  revealed proximal humeral head migration with 
subacromial space narrowing and small subacromial spur near the AC joint.  The 
studies showed moderate glenohumeral degenerative changes, but no other bony 
lesions or abnormalities.  Dr. Simonich diagnosed recurrent rotator cuff tear.  He 
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ordered a MRI to evaluate the supraspinatus tendon and gave claimant samples of 
Celebrex.

15. On April 26, 2007, Dr. Simonich documented that claimant had undergone 
a rotator cuff repair by Dr. Farnworth in 2002, but had early failure after the first surgery 
based on his  symptoms.  He noted that the MRI demonstrated a fairly large recurrent 
tear measuring about 2 centimeters and retracted about 8-12 millimeters with 
bioabsorbable anchors in the humeral head and a possible SLAP lesion.  Dr. Simonich 
noted that claimant had a "failed versus recurrent" rotator cuff tear.  

16. On June 18, 2007, Dr. Simonich documented that claimant had suffered a 
massive right shoulder rotator cuff tear due to failed prior repair from 2002.  Dr. 
Simonich further concluded that claimant's current pathology is  probably related to his 
original injury.  Dr. Simonich recommended consideration of a re-repair and possible 
augmentation with graft jacket collagen.

17. Claimant denied any subsequent injury to his right shoulder following the 
original rotator cuff injury and subsequent original repair.  Claimant lives on a ranch and 
testified that during the time frame following his  original industrial injury and surgery, he 
had assistance in performing duties on the ranch and did not have to lift bales of hay 
because the hay bales he bought were large bales of hay each weighing in excess  of 
several hundred pounds.  Claimant testified that to feed his cattle, he would simply take 
a flake of hay weighing of no more than a couple pounds and feed it to his animals that 
are located close to the large bales of hay.  Additionally, claimant testified that, although 
he had a rental property, he did not reinjure his shoulder while involved in any of 
maintenance of this property.   

18. On August 15, 2007, Dr. David Weinstein examined claimant and agreed 
that claimant had a right shoulder massive rotator cuff tear.  Dr. Weinstein 
recommended a shoulder arthroscopy with rotator cuff repair.  

19. On October 25, 2007, Dr. Simonich reexamined claimant and reviewed an 
additional MRI study, which demonstrated: 

[R]ecurrent supraspinatus tendon tear measuring 8-12 mm and retracted 
all the way to the glenoid rim.  There is some proximal humeral head 
migration.  The long head biceps tendon is ruptured and there are some 
early degenerative changes at the greater tuberosity which are 
unchanged.  There has been significant recurrent tear extension with 
further retraction probably making this a probably, extremely difficult tear 
to repair with a high re-tear rate probable in the 30 to 50 percent range if 
at all reparable.    

20. Respondents authorized the attempted re-repair and claimant underwent 
surgical intervention on November 14, 2007.  During the surgical procedure, five opus 
suture anchors were implanted, although one was a "missed deployment.”  
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Consequently, four opus anchors became part of the structural repair of claimant's 
rotator cuff.  Dr. Simonich noted:  

We used the opus smart stitch system and placed two mattress sutures in 
it and then we tried to use this to sort of stretch the tissue and see if we 
could obtain any length to it.  The tendon was probably technically 
repairable, but he had to have his arm abducted in about 80 to 90 degrees 
in order to even come close to reaching his normal insertion point.  So we 
decided that maybe we would keep it abducted in about 30 to 40 degrees 
but medialize his insertion point.  I don't think we were horribly confident 
that this would work long-term, but we think it was technically feasible to 
do, so we used a bur and we actually denuded some of the cartilage and 
the subchondral bone and medializing our greater tuberosity insertion 
point down to the subcortical bleeding bone.   

At this point, we felt that we had gotten four solid anchors for our 
supraspinatus repair.  It was essentially brought laterally enough to be in 
contact with the bleeding bone bed, but the repair was under a fair amount 
of tension.  I don't think there was anything else I could do to augment this 
repair.  I guess a graft jacket would have been a possible augmentation 
but some of the literature doesn't support its  use for extending the length 
of the rotator cuff tendon.

21. Following his November 14, 2007 surgery, claimant was referred for post-
surgical rehabilitation to include formal physical therapy. 

22. Unfortunately, claimant's attempted re-repair failed.  On March 4, 2008, Dr. 
Simonich noted that the repair had probably failed.

23. On April 28, 2008, Dr. Nicholas Olsen performed an independent medical 
examination (“IME”) for respondents.  Dr. Olsen concluded that he was unable to relate 
claimant’s current symptoms to the original work injury or to the surgery in 2002.  
According to Dr. Olsen, claimant had "several years of excellent functioning according to 
the medical records  which do not support a failed surgery in November, 2002 that had 
simply decompensated".  While Dr. Olsen agreed with Dr. Simonich's treatment 
suggestions, he disagreed that the Claimant's  recurrent rotator cuff tear was a work-
related condition.  Rather, Dr. Olsen opined that it was possible that claimant’s  rotator 
cuff simply wore out due to a degenerative process.  In support of his contention, Dr. 
Olsen cited records that indicated that claimant did fairly heavy work outside of his 
occupational responsibilities.  Ultimately, Dr. Olsen reached the conclusion that 
claimant’s need for additional surgery on November 14, 2007, did not arise out of a 
work incident. 

24. Dr. Weinstein reevaluated claimant on May 21, 2008, and noted that the 
second rotator cuff repair failed.  Dr. Weinstein noted that claimant’s failure to respond 
to his surgery would indicate that he has an irreparable rotator cuff tear at this point.  Dr. 
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Weinstein injected 10cc of 1% lidocaine in the posterior subacromial space and 
claimant was able to elevate to 105 degrees, indicating that pain was the major 
limitation for elevation overhead.

25. Claimant requested authorization to proceed forward with a humeral head 
replacement surgery recommended by Dr. Weinstein.  The request was denied and 
Claimant filed an Application for Hearing asserting entitlement to additional medical 
benefits related to his original industrial injury of December 16, 2008.  

26. In his  deposition testimony, Dr. Weinstein opined that, while Dr. Simonich 
performed a reasonable attempt to repair the rotator cuff re-tear, the procedure simply 
failed.  Dr. Weinstein noted that the percentage of patients  who have unsuccessful 
rotator cuff repairs depends on the definition.  On study showed that 93% of massive 
rotator cuff repairs  do not heal completely, although most of the patients do pretty well.  
He concluded that even if some of the tendon fails, a patient could still have a good 
outcome.  Dr. Weinstein thought that about 85% of the time, patients with massive 
rotator cuff repairs do pretty well and only 5% clinically fail.  In claimant’s  case, the 
repair failed and the humeral head has migrated superior to rub the acromion.  He 
thought that claimant had chronic changes because of the migration and the 
subacromial space narrowing.  Dr. Weinstein concluded that the failure of the repair was 
related to the original work injury, in the absence of other trauma.

27. Dr. Nicholas Olsen testified by deposition and opined that, if a rotator cuff 
surgery were to fail, it would fail within the first three months when most of the healing 
has been seen.  Dr. Olson testified that recent medical literature establishes failure rates 
for rotator cuff surgeries  in the range of approximately 10%.  He thought that claimant’s 
initial cuff repair surgery had succeeded.  Dr. Olsen conceded that there is no 
independent evidence of a separate trauma to explain claimant’s recurrent rotator cuff 
tear.  Dr. Olsen concluded that the recurrent pathology in claimant’s  shoulder was due 
to decreased vascular supply to the rotator cuff as part of the aging process, which 
could lead to degenerative tears.  Dr. Olsen thought that neither the second cuff repair 
surgery nor the recommended humeral head replacement surgery were reasonably 
necessary to cure or relieve the effects of the work injury.

28. Claimant has proven by a preponderance of the evidence that the humeral 
head replacement surgery is reasonably necessary to cure or relieve the effects of the 
admitted September 1, 2002, right shoulder work injury.  The November 5, 2002, rotator 
cuff repair improved claimant’s condition, but he was never symptom-free.  Although he 
sought no treatment from February 19, 2003, until February 5, 2007, he continued to 
suffer pain and limitations in his  right shoulder.  On April 12, 2007, claimant reported to 
Dr. Simonich that he noticed worsening right shoulder pain for 6 months.  The insurer 
authorized the November 14, 2007, surgery to repair the right rotator cuff, although the 
prospects for repair were not good.  That surgery failed and claimant then needed the 
right humeral head replacement surgery as a consequence of the failure of the rotator 
cuff repair.  Dr. Weinstein and Dr. Simonich are more persuasive than Dr. Olsen that the 
current humeral head replacement surgery is related to the original 2002 work injury.  
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The absence of medical reports from February 2003 to February 2007 gives one pause 
as to whether claimant simply had a new cuff tear.  Nevertheless, the presence of 
continuing symptoms after the first repair makes it more likely that he did not have a 
complete healing and that the second tear was a consequence of the first tear.

CONCLUSIONS OF LAW

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant must prove that 
an injury directly and proximately caused the condition for which benefits are sought.  
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits by a preponderance 
of the evidence.  The facts in a workers’ compensation case are not interpreted liberally 
in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).  As  found, claimant has proven by a preponderance of the evidence that the 
right humeral head replacement surgery is reasonably necessary to cure or relieve the 
effects of the admitted September 1, 2002, right shoulder work injury.  

ORDER

 It is therefore ordered that:

1. The insurer shall pay for claimant’s right humeral head replacement 
surgery.  

2. All matters not determined herein are reserved for future determination.

DATED:  June 10, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-578-575

ISSUE
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 Whether Claimant has established by a preponderance of the evidence that he is 
entitled to reopen his  worker’s compensation claim pursuant to §8-43-303(1), C.R.S. 
based on fraud.

FINDINGS OF FACT

 1. On July 16, 2002 Claimant suffered admitted industrial injuries to multiple 
body parts during the course and scope of his employment with Employer.  While 
Claimant was moving a vending machine on a dolly the machine tipped over and pinned 
him to the ground.

 2. Respondents filed a Final Admission of Liability (FAL) on June 8, 2004.  
Respondents acknowledged the following extremity impairment ratings: (1) 11% for the 
right knee; (2) 6% for the left knee; and (3) 13% for the right shoulder.  Claimant’s 
injuries thus warranted a total 30% extremity impairment rating.  The FAL noted that 
Claimant had reached Maximum Medical Improvement (MMI) on May 13, 2004.  
Respondents also admitted that Claimant was entitled to receive maintenance medical 
benefits after reaching MMI.

3. Claimant subsequently underwent a Division Independent Medical 
Examination (DIME) with Guy L. Cook, D.O.  In a report dated April 26, 2005 Dr. Cook 
assigned Claimant the following extremity impairment ratings: (1) 13% for the right 
shoulder; (2) 9% for the right knee; and (3) 33% for the left knee.  Dr. Cook also 
assigned Claimant a 10% whole person impairment rating for his  lumbar spine.  
Claimant’s ratings converted to a total 21% whole person impairment.

4. On September 26, 2005 the parties entered into a “Stipulation and Motion 
for Approval.”  Respondents agreed to pay Claimant an additional $14,000 of permanent 
impairment.  The parties  stipulated that $8,925.29 of the $14,000 was for the 10% 
whole person impairment of the lumbar spine assigned by Dr. Cook.  The parties further 
agreed that the remaining $5,074.71 of the $14,000 was for a 6% additional impairment 
of Claimant's left leg.

5. On October 27, 2005 ALJ Harr approved the parties’ Stipulation.  Neither 
party appealed ALJ Harr’s  Order.  Accordingly, the Order became final on November 17, 
2005.

6. On November 12, 2008 Claimant filed a Petition to Reopen his claim.  On 
December 12, 2008 Respondents filed an objection to the Petition to Reopen.

7. Claimant testified at the hearing in this  matter.  He stated that medical 
providers Lynne Fernandez, M.D. and Kevin Page, P.A. committed fraud that justifies 
the reopening of his claim.  He asserted that Dr. Fernandez and P.A. Page fraudulently 
noted in medical reports  that he suffered an injury to his left shoulder while he was in 
the military.  Claimant thus contends that his case should be reopened so that he can 
re-litigate the cause of his left shoulder condition.
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8. In contrast to Claimant’s assertion, medical records reveal that Claimant 
did not disclose to Dr. Fernandez or P.A. Page that he had suffered a left shoulder injury 
in the military.  On August 26, 2002 Dr. Fernandez reported that Claimant had multiple 
prior injuries as a result of his military activities as a paratrooper.  She noted that he had 
suffered left ankle, knee, hip and torn biceps injuries.  Dr. Fernandez also commented 
that Claimant had left arm biceps  atrophy due to an old injury.  However, Claimant did 
not mention any left shoulder pain.

9. In an August 2, 2002 visit with P.A. Page Claimant explained that he 
suffered from weak left elbow flexion as a result of a military injury.  P.A. Page also 
reiterated that Claimant demonstrated considerable atrophy of his  left biceps.  However, 
Claimant did not recount any left shoulder pain.

10. The records of Dr. Fernandez and P.A. Page demonstrate that Claimant 
did not mention any shoulder pain or connect any left shoulder condition to military 
activities.  Moreover, a review of medical records reveals  that Claimant suffered from 
significant preexisting left shoulder atrophy that was unrelated to his industrial injuries.

11. On June 4, 2003 Claimant underwent an independent medical 
examination with Gregory Reichhardt, M.D.  Dr. Reichhardt noted that Claimant 
exhibited “marked atrophy about the left shoulder.”  Dr. Reichhardt then asked Claimant 
whether his  left shoulder condition was related to his July 16, 2002 industrial injury.  
Claimant responded that his left shoulder problems were not caused by his industrial 
injury.  He explained “this was an old shoulder problem and that all of his left shoulder 
problems were related to his previous shoulder injuries.”

12. On May 13, 2004 Authorized Treating Physician (ATP) John S. Hughes, 
M.D. examined Claimant.  Claimant reported that he suffered from left shoulder pain 
and Dr. Hughes diagnosed him with “left shoulder arthrosis.”  Nevertheless, Dr. Hughes 
did not assign Claimant a permanent impairment rating for his left shoulder condition.

 13. On April 20, 2005 Claimant underwent a DIME with Dr. Cook.  Dr. Cook 
remarked, “I was unable with medical probability to determine impairments for the left 
upper extremity due to the significant pre-existing atrophy noted by the original 
physicians who treated this patient” for his industrial injuries.  He thus did not assign 
Claimant any permanent impairment rating for his left upper extremity.

14. On February 5, 2008 Claimant underwent a second Independent medical 
examination with Dr. Reichhardt.  Dr. Reichhardt recounted the history of Claimant’s left 
shoulder condition.  He asked Claimant about all of the injuries he had sustained in the 
military.  Claimant responded that during a parachute jump he had experienced a hard 
landing and injured his  ankles, knees and lower back.  He specifically denied that he 
had suffered any shoulder injuries.  Dr. Reichhardt recounted that, although there was a 
“sketchy reference” to Claimant’s  left shoulder in the initial emergency room evaluation 
shortly after his  industrial injury, he did not complain of any additional left shoulder 
problems.  Dr. Reichhardt also commented that, during the June 4, 2003 independent 
medical examination, Claimant had attributed all of his  left shoulder problems to 
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previous injuries.  However, during the current examination, Claimant denied any 
“significant preexisting left shoulder problems” and instead noted that all of his  left 
shoulder problems were related to his industrial injuries.

15. Dr. Reichhardt noted that there was documentation of atrophy to 
Claimant’s left upper arm dating back to August 2, 2002.  He opined that “[i]t is 
medically probable that atrophy that would have been prominent at this time was 
unrelated to his 07/16/02 work related injury.  At that time, it was also specifically noted 
that the work injury did not make the left arm complaints worse.”  Dr. Reichhardt also 
remarked that medical records revealed Claimant had suffered a left shoulder 
dislocation at the age of 13.  Dr. Reichhardt thus persuasively explained that, based on 
Claimant’s prior left shoulder dislocation and a “preexisting injury to his  shoulder 
resulting in deltoid and upper arm atrophy,” Claimant’s  left shoulder degenerative 
changes and SLAP tear were not surprising.  He therefore concluded it was unlikely that 
Claimant’s left shoulder condition was related to, or aggravated by, the July 16, 2002 
industrial injuries.

 16. Claimant has failed to demonstrate that it is more probably true than not 
that Dr. Fernandez or P.A. Page falsely represented a material fact.  Furthermore, 
Claimant has not proven that Dr. Fernandez or P.A. Page intended to make a false 
representation about the origin of Claimant’s left shoulder condition.  Initially, Claimant 
did not mention any shoulder pain or connect any left shoulder condition to military 
activities while visiting Dr. Fernandez or P.A. Page.  They simply noted that Claimant 
had suffered a variety of military injuries unrelated to the left shoulder and mentioned 
that Claimant exhibited preexisting atrophy of the left biceps.  Furthermore, a review of 
the extensive medical records reflects that Claimant suffered from significant preexisting 
left shoulder atrophy that was unrelated to his  July 16, 2002 industrial injuries.  As 
persuasively noted by Dr. Reichhardt, Claimant’s  left shoulder atrophy constituted a 
preexisting condition that was not caused or aggravated by his  July 16, 2002 industrial 
injuries.  Claimant’s assertion that Dr. Fernandez and P.A. Page fraudulently 
commented that he suffered an injury to his left shoulder while in the military was thus 
immaterial to a determination of his permanent impairment rating or the extent of his 
industrial injuries.  Claimant has therefore failed to demonstrate any fraud or 
misrepresentation that warrants the re-opening of his Workers’ Compensation claim.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits  by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
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all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. Section 8-43-303(1), C.R.S. provides that a workers’ compensation award 
may be reopened on the basis of fraud.  To establish fraud or material 
misrepresentation a party must prove the following:

(1) A false representation of a material existing fact, or a representation as 
to a material fact with reckless disregard of its truth; or concealment of a 
material existing fact; (2) Knowledge on the part of one making the 
representation that it is false; (3) Ignorance on the part of the one to whom 
the representation is made, or the fact concealed, of the falsity of the 
representation or the existence of the fact; (4) Making of the 
representation or concealment of the fact with the intent that it be acted 
upon; [and] (5) Action based on the representation or concealment 
resulting in damage.

In Re Arczynski, W.C. No. 4-156-147 (ICAP, Dec. 15, 2005).  Where the evidence is 
subject to more than one interpretation, the existence of fraud is a factual determination 
for the ALJ.  Id.

 5. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that Dr. Fernandez or P.A. Page falsely represented a material fact.  
Furthermore, Claimant has not proven that Dr. Fernandez or P.A. Page intended to 
make a false representation about the origin of Claimant’s left shoulder condition.  
Initially, Claimant did not mention any shoulder pain or connect any left shoulder 
condition to military activities while visiting Dr. Fernandez or P.A. Page.  They simply 
noted that Claimant had suffered a variety of military injuries  unrelated to the left 
shoulder and mentioned that Claimant exhibited preexisting atrophy of the left biceps.  
Furthermore, a review of the extensive medical records reflects that Claimant suffered 



22

from significant preexisting left shoulder atrophy that was unrelated to his July 16, 2002 
industrial injuries.  As persuasively noted by Dr. Reichhardt, Claimant’s left shoulder 
atrophy constituted a preexisting condition that was not caused or aggravated by his 
July 16, 2002 industrial injuries.  Claimant’s assertion that Dr. Fernandez and P.A. Page 
fraudulently commented that he suffered an injury to his left shoulder while in the 
military was thus immaterial to a determination of his permanent impairment rating or 
the extent of his  industrial injuries.  Claimant has therefore failed to demonstrate any 
fraud or misrepresentation that warrants the re-opening of his Workers’ Compensation 
claim.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

Claimant’s Petition to Reopen his Workers’ Compensation claim on the basis  of 
fraud is denied and dismissed.

DATED: June 2, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-601-867

ISSUES

The following issues were raised for consideration at hearing:

A.Should Respondents  be permitted to offset 50% of the mandatory federal 
reduction taken against Claimant’s Social Security disability benefits  paid for attorneys’ 
fees in seeking such award?  

B.Should Respondents be permitted to take an overpayment based upon the 
cost-of-living adjusted amount of benefits awarded, or are they limited to the originally 
awarded benefit calculation?

FINDINGS OF FACT

1. Claimant was working within the course and scope of her employment on 
September 30, 2003, when she sustained injuries to her lumbar spine.  
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Respondents have admitted liability for a 46% permanent whole person 
impairment. 

2.  Claimant was determined to be eligible for Social Security Disability 
Insurance (SSDI) benefits, a federal disability benefit, on January 21, 2008. 
Claimant was awarded SSDI benefits beginning in April 2004. The initial SSDI 
monthly benefit was $677.00 per month.   

3. In December of each year from 2004 to 2007, Claimant received cost-of-
living adjustments.  Claimant’s eligibility for SSDI was not determined until 
January 2008.  As  of that date, Claimant’s SSDI monthly benefit amount was 
$764.60 per month. 

4.  The past due benefits awarded was calculated to be $32,160.00 for April 
2004 through December 2007.  That total past-due benefit award included 
benefits at the yearly increased value according to the cost-of-living adjustments.

5. Claimant’s SSDI award was reduced for attorney fees  in the amount of 
$5,221.00.  An expense of $509.50 for an expert vocational evaluation in 
connection with the SSDI claim was charged to Claimant by experts in order to 
obtain the favorable award.  

6. Respondents filed a Final Admission of Liability on January 22, 2009, 
claiming an offset for SSDI benefits  between April 1, 2004, and June 23, 2008, in 
the amount of $17,346.68, plus an additional $86.58 per week from August 8, 
2008, through December 8, 2008.  Respondents thereafter claimed an offset of 
$78.12 per week as an offset against ongoing permanent total disability benefits.  

7. The parties stipulated to the following facts  that have been adopted by the 
ALJ: 
a. Respondents insisted Claimant apply for Social Security benefits;
b. Respondents never offered any assistance by way of provision of 

representation or advance of costs, nor provided any other assistance of any 
kind to Claimant in applying for or seeking an award of SSDI benefits; 

c. The Employers’ First Report states the date of hire was August 5, 
2003; and 

d. The date of injury was September 30, 2003.

CONCLUSIONS OF LAW

A. Should Respondents be permitted to offset 50% of the mandatory federal 
reduction taken against Claimant’s Social Security Disability benefits paid 
for attorneys’ fees in seeking such award?
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 Under Section 8-42-103(1)(c), C.R.S., Respondents may reduce the aggregate 
benefits payable for permanent total disability benefits by an amount equal to one-half of 
SSDI benefits granted to Claimant.  

 The Colorado Court of Appeals  in St. Vincent’s Hospital v. Alires, 778, P.2d 277 
(Colo. App. 1989), held that an employer and insurer were not entitled to offset workers’ 
compensation benefits from that portion of the lump sum Social Security Disability 
benefits awarded to Claimant which was withheld from payment to her as attorney’s fees.  
In Jones v. Industrial Claim Appeals Office, 892 P.2d 425 (Colo. App. 1994), the Court 
confirmed how the offset should be calculated.  The Court found that, because attorney’s 
fees are deducted before calculation of the offset, the Claimant and the insurer each bear 
one-half of the fees.  

 The costs of $509.50 must also be deducted pursuant to County Workers’ 
Compensation Pool v. Davis, 817 P.2d 521 (Colo. 1991). 

 Respondents shall be permitted to offset 50% of the mandatory federal reduction 
taken against Claimant’s Social Security Disability benefits  paid for attorneys’ fees and 
costs in seeking such award.

B. Should Respondents be permitted to take an overpayment based upon the 
cost-of-living adjusted amount of benefits awarded or are they limited to 
the originally awarded benefit calculation?

When determining the amount of offset for SSDI that respondents may be 
entitled, events occurring after the injury which increase the amount of SSDI benefits 
may not be seen to lead to an increased offset to respondents.  Englebrecht v. Hartford 
Accident & Indemnity Co., 680 P.2d 231 (Colo. 1984). Therefore, cost-of-living increases 
to SSDI benefits do not increase the offset available to respondents. Id.  See Martinez v. 
Industrial Commission, 746 P.2d 552 (Colo. 1987); Dietiker v. Colorado Kenworth W.C. 
2-933-575 (ICAO, Jan. 5, 1993).  “Engelbrecht, supra, stands for the proposition that the 
respondents are entitled to an offset based on the initial award of SSDI benefits  to the 
claimant and his dependents, and later cost-of-living adjustments  to the initial award do 
not affect the offset.”  Id.

Respondents may not take an offset based on the cost-of-living adjusted amount 
of benefits awarded.  Respondents are limited to the originally awarded benefit 
calculation. 

The SSDI offset must be based upon the original award of $677.00 per month.  
This  results in a weekly offset of $78.12 per week. The overpayment must be based on 
the overpayment from April 1, 2004, the date of entitlement to SSDI benefits, until 
December 8, 2008, when Respondents  began taking the offset.  During this  time there 
was an overpayment of $19,117.08.  Both the attorney’s fees and the costs incurred by 
Claimant in the Social Security claim need to be taken into consideration.  These total 
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$5,730.50. Therefore, one-half of this  must be deducted from the overpayment, 
resulting in an overpayment of $16,251.83.  

Although not listed as an issue in either party’s proposed order, both parties have 
addressed the issue of the Medicare premium deducted from the SSDI benefits.  There 
is  no legal basis in either the statute or the case law for deducting the Medicare 
premium from the offset allowed Respondents.  This is the premium that Claimant must 
pay for her insurance and should not be deducted from the overpayment made by 
Respondents.  

It is therefore concluded that Respondents have overpaid benefits in the amount 
of $16,251.83.  

ORDER

 Respondents may offset benefits payable to Claimant by $16,251.83. 

All matters not determined herein are reserved for future determination.

DATED:  June 12, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-603-270

ISSUE

 The following issue was raised for consideration at hearing:

 1. Whether Claimant sustained her burden of proof to establish that she is 
unable to earn wages and therefore is permanently totally disabled (PTD).  

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post 
hearing position statements, the following Findings of Fact are entered.

 1. Claimant sustained a compensable injury when a co-worker raped her on 
January 28, 2004. 

 2. Claimant has not worked in over five years.  Prior to the January 28, 2004 
industrial injury, Claimant overcame her handicap of being deaf and Claimant was a 
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functioning member of society.  She held jobs at both McDonalds and Wendy’s fast food 
chains and worked in a management role at Wendy’s.  Claimant was educated in a 
school for the deaf in California where she earned a high school diploma.  Claimant was 
sexually assaulted as a child.  

 3. Prior to the January 28, 2004 assault, Claimant could ride the bus to work 
and earn regular income.  Prior to her industrial injury, Claimant was very close with her 
mother and lived with her.  After January 28, 2004, Claimant nursed her mother through 
an illness until her mother’s death of COPD.  After the assault, Claimant became fearful 
of leaving her home and unable to interact with anyone but her immediate family.  
Claimant described her relationship with her mother and brother as stormy with frequent 
angry verbal exchanges.  Now, Claimant is completely dependent on her brother and 
sister-in-law for a place to live and meeting her basic needs.  Her brother and sister-in-
law have two children.  Claimant’s brother and his  spouse do not sign and speak 
Spanish to each other.  

4. Claimant’s average weekly wage is $255.50.  At this  wage, Claimant was 
able to meet her needs and contribute to her well-being.  Claimant had medical 
treatment for her January 28, 2004 work injuries and she was  placed at maximum 
medical improvement (MMI) on March 11, 2005.  Claimant was assigned a return to 
work without restrictions.  After Claimant was placed at MMI, she tried to commit suicide 
on August 30, 2005.  Claimant was placed in an in-patient program for seven days at 
Fort Logan Mental Health Hospital.    Claimant underwent psychological counseling 
from September 2005 to November 2006 at MHCD.  Claimant’s  treatment was 
terminated when Claimant was non-compliant for failing to appear for appointments.  
Starting in October 2004 Claimant was returned to working four hours per day.  In fact, 
Claimant never returned to work following the January 2004 rape.        

5. Respondents admitted liability in a November 2005 Final Admission of 
Liability for a 6% whole person rating based on the assessment of the Division 
independent medical evaluation (DIME) of Dr. Salwa Hanna, M.D.  Dr. Hanna 
diagnosed Claimant with Post Traumatic Stress Disorder along with anxiety and 
depression.  Dr. Hanna agreed with the March 11, 3005 MMI date.  Dr. Hanna thought 
Claimant needed to return to work.   

6. Claimant contends that she is unable to earn any wages  and that she 
should be deemed PTD.  Respondents contend that Claimant can earn wages and that 
she is not PTD.

7. Based on the totality of the credible and persuasive testimony and 
documentary evidence, it is found and concluded that Claimant established by a 
preponderance of the evidence that she is unable to earn any wages and is therefore 
entitled to PTD benefits.  In this regard, the ALJ found the testimony and reports  of 
James M. Gracie, Ed.D., Hannah Evans, Ph.D., and Mark Litvin, Ph.D. most credible 
and persuasive. The ALJ considered the testimony and report of Tim Shanahan, but 
found it to be less credible and persuasive than the information provided by Dr. Mark 
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Litvin, Mr. Gracie and Ms. Evans.  The ALJ also considered the medical reports of Dr. 
Yvonne Nelson, M.D., the authorized treating physician.  

8. On August 31, 2004, Cynthia Johnsrud, M.D. gave Claimant a 
psychological evaluation and diagnosed her with adjustment disorder with anxiety, and 
posttraumatic stress disorder. Claimant failed to appear for three appointments with Dr. 
Johnsrud and then appeared 25 minutes late for the August 31 appointment.  Dr. 
Johnsrud opined: “I do believe she was  raped in the technical sense but it was not as 
traumatic, it seems, as  some rapes are.” In her report she also recommends that 
Claimant can benefit from 6-10 sessions of psychotherapy.  

9. Claimant disliked Dr. Johnsrud, M.D. because she believed that the doctor 
blamed the rape on Claimant.  Dr. Johnsrud evidenced this opinion in her report where 
she stated that Claimant acquiesced to being kiss  by the perpetrator in order to “get him 
off of her” and she did not yell when the rape occurred.  Claimant did not yell when 
raped Dr. Johnsrud reported because she did not want to draw attention.  Dr. Johnsrud 
thought this behavior was unusual and suspected Claimant of malingering.  

10. Dr. Laura Klein, M.D. evaluated Claimant and concluded that Dr. 
Johnsrud’s opinions may have accurately reflected Claimant’s  behavior based on their 
mode of communication.  Dr. Klein’s  May 2007 report states that Claimant is less 
expressive and emotive when communicating through sign language but became, 
during Dr. Klein’s examination, more expressive and natural when communicating 
through lip reading and her own word.     

11. Following the January 2004 rape, Claimant was treated at the St. 
Anthony’s North Hospital Emergency Room and released.  Thereafter, Claimant treated 
with her primary care physician, Dr. Archuleta.  Claimant started treatment with the 
authorized provider of medical care, Dr. Yvonne Nelson, M.D. in June 2004.

12. After conservative treatment, on March 11, 2005, Dr. Nelson had treated 
Claimant conservatively for the symptoms of her assault and placed Claimant at 
maximum medical improvement on this date.   Claimant was referred to Dr. Johnsrud for 
treatment by Dr. Nelson.  Following the referral, Claimant only had the one August 31, 
2004 meeting with Dr. Johnsrud, which was unsatisfactory.  Claimant was determined to 
have recovered and no longer suffering from an exacerbation of pre-existing depression 
and anxiety symptoms.  Dr. Nelson released Claimant to return to work without 
restrictions or impairment.  .  

13. On October 5, 2005, Dr. Hanna, performed a DIME with diagnoses of 
posttraumatic stress  disorder, anxiety and depression.  In her report Dr. Hanna also 
states that Claimant’s  travel has been markedly impaired, and that her sleep and social 
functioning is also impaired, mainly due to fear.  Since the assault claimant has suffered 
anxiety attacks to the point of passing out.  Claimant was given a 6% whole person 
permanent impairment rating.  
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14. A part of Dr. Hanna’s  assessment she stated:  “I feel at this time that the 
Claimant should concentrate her efforts  on finding some type of employment and 
advised her to do so to get on with her life and get over her past memories…”

15. On January 10, 2006, Mark E. Litvin, Ph.D conducted a vocational 
rehabilitation evaluation. He states that Claimant afraid to leave the house alone and 
pulls  away and reacts  quickly when she is touched, even if it is accidental contact.  
Claimant takes medication for depression, high blood pressure and diabetes.  She has 
post-traumatic stress disorder; persistent symptoms include increased arousal, such as 
insomnia, irritability, emotional outburst, difficulty concentrating, hyper vigilance and 
exaggerated startle responses.  Given all these factors, it is his opinion that as a result 
of this work-related incident, Claimant can no longer obtain or maintain any regular 
employment or earn any wages.

16. On March 7, 2006, Tim Shanahan, CRC, CDMS, QRC performed a 
Vocational/Employability Assessment.  After reviewing the records, evaluating 
Claimant’s release without restrictions, interviewing Claimant, and reviewing the labor 
market information, it is  Mr. Shanahan’s opinion that claimant would be employable, 
based on the medical opinions indicating no objective or clinical findings to suggest any 
disability, at this  point, from claimant’s  injury.  It is concluded that there are employment 
opportunities available that claimant is capable of performing and in which she could 
earn wages. 

17. On September 9, 2006, Hannah I. Evans, Ph.D, a forensic psychologist, 
performed a mental health assessment of Claimant.  Evidence shows that Claimant  
suffered significant psychological injury as a result of the assault.  It is simplest to 
characterize the injuries in two general modalities: one cognitive, dealing with thought 
processes, intellectual functioning, memory, and distractibility.   The other emotional, 
dealing with her feelings states.  Therefore, it is Dr. Evans opinion to a reasonable 
degree of scientific certainty that Claimant suffered a significant change in her 
psychological functioning as a result of the assault.

18. On March 9, 2007, James M. Gracey, Ed.D., a vocational rehabilitation 
consultant.  Dr. Gracie’s evaluation of Claimant included seeing Claimant two times over 
a two and one half year period.  Dr. Gracie saw no improvement in Claimant’s condition 
aver that period.  

19. Dr. Gracey agreed with Dr. Litvin’s conclusion in his 2006 report that 
Claimant is not employable.  He also agrees with Dr. Evans, who recommended 
intensive impatient and outpatient psychiatric services.  Dr. Gracey shared the opinion 
with Dr. Evans that without treatment Claimant will remain unemployed and probably 
unemployable.  

20. Dr. Gracey, Dr. Litvin, and Dr. Evans’ opinions about Claimant’s ability to 
return to work were found to be most credible and persuasive.  On September 26, 2008, 
Dr. Evans opined, to a reasonable degree of psychological and scientific certainty that 
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Claimant continues to suffer both chronic PTSD and Major Depressive Disorder caused 
by the sexual assault.

21. Respondents contend that Claimant’s application for hearing is a 
challenge to the DIME physician’s  determination of MMI and impairment rating.  
Respondents argued that Claimant failed to timely object to the DIME’s  determination 
and to request a hearing, and now her attempt to prove PTD is unfounded.  
Respondents contend that the treatment recommended by Claimant’s expert witnesses 
is  curative treatment and Claimant was placed at MMI on March 11, 2005 and is not 
entitled to curative treatment.

 22. It is found and concluded that Claimant proved by a preponderance of the 
evidence that she is unable to earn wages and is  therefore PTD.  This  conclusion is 
based on the credible and persuasive testimony and medical reports  of Dr. Gracie and 
Dr. Evans and the medical report of Dr. Litvin.  Further persuasive evidence was 
contained in the medical reports of Dr. Nelson and Dr. Johnsrud from whom there is  no 
credible or persuasive evidence that Claimant received curative treatment.

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.  

1. Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leaves the trier-of-fact, after considering all the evidence, to find 
that a fact is more probably true than not.  Page v Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  

2. A Workers’ Compensation case is  decided on its merits.  Section 
8-43-201, supra.  The facts  in a Workers’ Compensation case must be interpreted 
neutrally, neither in favor or the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.  The judge’s factual findings concern only the 
evidence and inferences  that are found to be dispositive of the issues involved that; that 
the judge has  not addressed every piece of evidence and every inference that might 
lead to conflicting conclusions and has rejected evidence and inferences contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v Industrial Claims Appeals 
Office, 5 P.3d 385 (Colo. App. 2000).

3. Section 8-4-201(16.5)(a), C.R.S. defines permanent total disability as the 
inability to earn "any wages in the same or other employment." Lobb  v. Industrial Claim 
Appeals Office, 948 P.2d 115 (Colo. App. 1997). The determination whether claimant is 
incapable of earning wages in the same or other employment is to be based upon the 
ALJ's consideration of a number of "human factors". Christie v. Coors Transportation 
Co., 933 P .2d 1330 (Colo. 1997). These factors include claimant's physical condition, 
mental ability, age, employment history, education, and the "availability of work" the 



30

claimant can perform. Weld County School District RE-12 v. Bymer, 955 P .2d 550 
(Colo. 1998).  The test for determining the "availability of work" is whether employment 
exists  "that is reasonably available to the claimant under his  or her particular 
circumstances." Weld County School District RE-12 v. Bymer, 955 P .2d 550 (Colo. 
1998).  Furthermore, if the evidence shows the claimant is  not physically able to sustain 
employment the ALJ need not find the claimant is capable of earning wages. Joslins Dry 
Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).  Moreover, 
because permanent total disability is  based upon a claimant's impaired access  to the 
labor market, medical evidence is neither required nor dispositive of permanent total 
disability. Baldwin Construction Inc. v. Industrial Claim Appeals Office, 937 P .2d 895 
(Colo. App. 1997). 

4. Based on the totality of the evidence and considering human factors, it is 
concluded that Claimant is  unable to earn wages and therefore is PTD.  Claimant’s 
mental status  since the rape, combined with her limited work experience in the fast food 
industry, and her deafness make Claimant unemployable or unable to sustain 
employment.  

           5.     Respondents’ evidence was considered and rejected.  The evidence was  
remarkable for exhibiting that Claimant was put through her paces and moved though 
the system without proper treatment causing her condition to remain the same.  
Claimant’s difficulty with communication further complicated that treatment.   
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ORDER

 It is therefore ordered that:

1. Respondents shall be liable to Claimant for PTD benefits.

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  June 25, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-637-444

ISSUES

 Does the ALJ have statutory authority to review the order of a PALJ holing that 
an unlicensed doctor may attend an independent medical examination, or is that 
order interlocutory and not subject to immediate review?  Similarly, does  the ALJ 
have statutory authority to review a PALJ’s ruling that the respondents have not 
waived their right to an independent medical examination?

 Did the PALJ correctly rule that an unlicensed doctor is  a “physician” within the 
meaning of § 8-43-404(2), C.R.S., and therefore entitled to attend an 
independent medical examination requested by the respondents?

 Did the PALJ correctly rule that the respondents  did not waive their right to an 
independent medical examination where the selected physician refused to 
examine the claimant in the presence of an unlicensed physician?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following 
findings of fact:

1. On January 30, 2009, the claimant filed an Application for Hearing listing 
issues of disfigurement, permanent partial disability benefits, permanent total 
disability (PTD) benefits, and “overcoming the Division IME.”
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2. The respondents filed a Response to Application for Hearing listing 
various issues including denial of permanent total disability status, 
overpayments, credits and offsets, and refusal of a job offer.

3. A prehearing conference was held before PALJ Purdie on March 26, 2009.  
At the prehearing conference PALJ Purdie considered several issues  including: 
(1) Respondents’ motion to compel attendance of claimant at an independent 
medical examination (IME) without the presence of John Emerson, M.D., a 
plastic surgeon who had surrendered his medical license; (2) Respondents’ 
motion to terminate claimant’s right to pursue benefits; (3) Respondents’ motion 
to vacate hearing; (4) Other issues not pertinent here.

4. On April 15, 2009, PALJ Purdie entered a written Prehearing Conference 
Order.  PALJ Purdie ruled that Dr. Emerson should be permitted to attend any 
future IME regardless of whether his  license to practice medicine had been 
surrendered.  PALJ Purdie concluded that, for purposes of § 8-43-404, C.R.S. a 
“physician” is  “any person who has earned an M.D. degree from an accredited 
medical school regardless of whether that person is currently licensed to practice 
medicine.”  However, PALJ Purdie went on to rule that the respondents “have not 
waived their right to an independent medical examination.”  PALJ Purdie ruled 
that the issue of PTD was not ready for adjudication at the hearing scheduled for 
May 13, 2009, and permitted the claimant to withdraw the issue subject to 
preservation of all claims and defenses.  PALJ Purdie further stated that:

The hearing date of May 13, 2009, shall be utilized for the 
parties to request review of this  Pre-hearing Order.  
Specifically, Respondents may appeal this PALJ’s 
determination that the term “physician” includes  individuals 
who have a medical degree but are not licensed to practice 
medicine and claimant may appeal this PALJ’s determination 
that respondents have not waived their right to an 
independent medical evaluation.”

5. The matter proceeded to hearing on May 13, 2009.  Pursuant to PALJ 
Purdie’s order, the issues were limited to review of PALJ Purdie’s  rulings that Dr. 
Emerson could be defined as a “physician” for purposes of § 8-43-404, and that 
the respondents had not “waived” their right to an IME.  

6. At hearing, counsel for the parties advised the ALJ that the “waiver” issue 
results from the fact that the physician the respondents  designated to conduct an 
IME of the claimant refuses to do so if Dr. Emerson is  permitted to attend the 
IME.  It is the claimant’s  position that this  conduct by the designated IME 
physician constitutes a “waiver” of the respondents’ right to obtain any IME.

7. At hearing the parties  stipulated that Dr. Emerson was formerly licensed to 
practice medicine in the State of Colorado.  However, Dr. Emerson surrendered 
his license and is not currently licensed to practice medicine in Colorado.
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8. At hearing the ALJ directed the parties to brief the issue of whether PALJ 
Purdie’s order is  currently subject to review by the ALJ in light of the provisions  of 
§ 8-43-207.5, C.R.S., and the Colorado Supreme Court’s  decision in Industrial 
Claim Appeals Office v. Orth, 965 P.2d 1246 (Colo. 1998). 

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

STATUTORY AUTHORITY OF ALJ TO CONDUCT IMMEDIATE REVIEW OF 
PALJ’S RULINGS 

The ALJ concludes that he lacks statutory authority to conduct any review of 
PALJ Purdie’s  rulings at this stage of the proceedings.  The ALJ concludes that PALJ 
Purdie’s rulings are interlocutory and not subject to review by an ALJ until such time as 
there is a hearing on the underlying substantive issues  concerning the claimant’s 
entitlement to benefits.  

Section 8-43-207.5(2), C.R.S. grants  a PALJ authority to issue “interlocutory 
orders.”  This provision further states that a PALJ may order party to participate in a 
prehearing conference and make “evidentiary rulings.”  Section 8-43-207.5(3) provides 
that an order of a PALJ is “binding on the parties,” and that “such an order shall be 
interlocutory.”

 In Industrial Claim Appeals Office v. Orth, 965 P.2d 1246 (Colo. 1998), the court 
addressed the question of whether a PALJ’s order approving a settlement agreement 
was a final order subject to review or was an “interlocutory order” not subject to review 
under the statute.  The court noted that the General Assembly has not always treated 
the terms “final judgment” and “interlocutory order” as  mutually exclusive terms, and 
concluded that the use of the term “interlocutory” in § 8-43-207.5 is ambiguous.  The 
court resolved the ambiguity and concluded that a PALJ’s order approving a settlement 
is  not an interlocutory order because the statute expressly grants authority to a PALJ to 
approve a settlement in accordance with § 8-43-204, and that settlements approved 
under the statute are the equivalent of an “award” subject to review under § 8-43-301
(2), C.R.S. 

 However, the Orth court did not end its analysis there.  In an apparent effort to 
clarify the meaning of the term “interlocutory” and its  application to the workers’ 
compensation adjudicatory process the court reviewed the legislative history of § 
8-43-207.5, noting that the purpose behind the statute was to “reduce the case loads of 
the ALJs” by clearly defining the prehearing conference.  965 P.2d at 1253.  In this 
regard, the court stated the following:

“To illustrate, it makes sense to treat a PALJ’s  order relating 
to a prehearing conference as interlocutory (i.e. not 
immediately appealable) because a prehearing conference, 
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by definition, is  followed by a full hearing before the director 
or an ALJ.  See 8-43-207.5(1) (any party may request a 
prehearing conference “at any time not less than ten days 
prior to formal adjudication on the record of any issue 
before the director or an [ALJ]”).  Thus, the propriety of a 
PALJ’s order may be addressed at the subsequent hearing.  
In contrast, an order approving a settlement pursuant to 
section 8-43-204 concludes the case, subject only to the 
Act’s review and reopening provisions. [Citations  omitted].”  
965 P.2d at 1254.

 Thus, the Orth court held that the term “interlocutory” refers to a PALJ’s order that 
is  preliminary to conduct of a “full hearing” involving “formal adjudication” of any issue 
before the director or an ALJ.  The court’s  interpretation is  entirely consistent with the 
statutory scheme that prohibits a PALJ from determining issues of fact.  Section 
8-43-207.5(1), C.R.S.  Indeed, the power to determine issues of fact, and hence the 
power to resolve substantive claims for awards of benefits, is  reserved to the director 
and ALJs serving in the OAC.  Section 8-43-201, C.R.S.; § 8-43-207(1)(k), C.R.S.  It 
logically follows that in order to give effect to the legislative directive that PALJ orders be 
treated as “interlocutory,” to reduce ALJ caseloads, and to preserve the integrity and 
effectiveness of the “prehearing” scheme the Supreme Court concluded that an ALJ 
may not review a PALJ’s  prehearing order except in connection with a “full hearing” that 
encompasses formal adjudication of some underlying claim for benefits or penalties.  

 Moreover, the Orth court’s  construction of the term “interlocutory,” and its 
conclusion that an ALJ may review a PALJ’s  interlocutory order only at a subsequent 
hearing involving full adjudication of a substantive claim, is  consistent with the court’s 
recitation of the legislative history.  As the court recognized, the legislative purpose of 
the prehearing scheme is to reduce ALJ workloads by resolving certain preliminary 
issues through the prehearing process.  However, this purpose would not be served if 
any evidentiary or discovery order issued by a PALJ were subject to immediate “appeal” 
to or review by an ALJ without regard to concurrent resolution of a pending claim for 
benefits.  To the contrary, such a procedure would increase the workloads of the merits 
ALJs by encouraging parties to appeal preliminary PALJ rulings with which they 
disagree.  ALJ time needed to conduct evidentiary hearings for resolution of substantive 
claims for benefits would be diverted to resolving “appeals” from interlocutory PALJ 
orders.

Finally, in holding that a PALJ’s order approving a settlement agreement is not an 
“interlocutory” order, the Orth court considered it significant that an order approving a 
settlement agreement is considered an “award” of benefits under the Act.  The court’s 
reasoning is consistent with decisions holding that an order constitutes an “award” for 
purposes of the reopening provisions of the Act when it has the effect of granting or 
denying benefits.  See Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 2003); 
Brown & Root, Inc. v. Industrial Claim Appeals Office, 833 P.2d 780 (Colo. App. 1991).
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 Finally the ALJ considers  the foregoing interpretation of the Orth decision to be 
consistent with the views expressed by the ICAO is a series of decisions.  For example, 
in Brownson-Rausin v. Valley View Hospital, W.C. No. 3-1010431 (ICAO October 3, 
2006), the ICAO, relying on Orth, held that an ALJ erred when, at a merits hearing on 
permanent total disability benefits, the ALJ concluded that he lacked jurisdiction to 
review a PALJ’s pre-hearing order denying the claimant’s request to allow a physical 
therapist to attend a functional capacities  evaluation.  In Romero v. The Design Center, 
W.C. No. 4-459-920 (ICAO February 27, 2007), the ICAO ruled that an ALJ properly 
dismissed a “petition to review” a PALJ’s order striking an application for hearing on the 
issue of penalties.  The ICAO held that the PALJ’s dismissal of the application for 
hearing was  not intended to foreclose adjudication of the penalty issues, that the order 
was “interlocutory,” and under Orth the PALJ’s order could “properly [be] reviewed by an 
OAC ALJ in connection with a hearing.”  Similarly, in Quinn v. Tire Centers, LLC, W.C. 
No. 4-712-600 (ICAO October 9, 2007)), the ICAO ruled that a claimant waived his right 
to have the panel review a PALJ’s order denying a motion to consolidate where the 
claimant did not raise the propriety of the order before the ALJ at the merits  hearing on 
the compensability of the claim.  The panel stated that the “claimant could have sought 
review of the PALJ’s interlocutory order by the ALJ as prescribed by the Colorado 
Supreme Court” in the Orth decision.

 It follows that the respondents’ appeal of the PALJ’s  order is interlocutory and not 
currently subject to review by the ALJ because there is no claim for benefits or penalties 
currently pending before the ALJ.  Similarly, PALJ Purdie’s ruling that the respondents 
have not waived their right to obtain an IME is interlocutory and not currently subject to 
review.  

The ALJ has considered the respondents’ contention that “judicial economy” will 
not be served if PALJ Purdie’s  order is  treated as interlocutory.  The respondents state 
that if the claimant is ultimately found to be permanently and totally disabled “an appeal 
would certainly be taken and, if successful, the matter would be remanded for a new 
hearing.”  Of course, this argument applies to many preliminary rulings and does not 
address the overall statutory objective of saving the time of ALJ’s by relieving them of 
the obligation to conduct immediate appellate review of interlocutory rulings  by a PALJ.  
Moreover, it is  certainly possible that once the case is presented to an ALJ on the 
underlying substantive claims that the ALJ could elect to consider PALJ Purdie’s rulings 
prior to receiving evidence on the merits.  Such an approach would save considerable 
time (if the ALJ determines that PALJ Purdie’s ruling was incorrect) because the ALJ 
could then continue the matter to permit the IME without Dr. Emerson’s presence.  

In light of this conclusion the ALJ need not address the statutory construction 
issue of whether PALJ Purdie correctly held that Dr. Emerson is a “physician” for 
purposes of § 8-43-404.  Neither must the ALJ determine whether PALJ Purdie correctly 
ruled that the respondents have not waived their right to conduct an IME. 

ORDER
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 IT IS THEREFORE ORDERED that the issues of whether PALJ Purdie correctly 
ruled with respect to Dr. Emerson’s presence at the IME, and whether she correctly 
ruled that the respondents’ have not waived their right to an IME, are DISMISSED 
WITHOUT PREJUDICE.  

DATED: June 9, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-647-601

ISSUES

The following issues were raised for consideration at hearing: 

1) whether Claimant has established by a preponderance of the evidence that he 
is entitled to reopen his claim based upon a change in medical condition; 

2) whether the Claimant has established by a preponderance of the evidence 
that he is entitled to reopen his claim based upon an alleged mistake; 

3) whether the Claimant is  barred by the legal doctrine of claim preclusion from 
asserting his claim of change in medical condition and/or mistake.

FINDINGS OF FACT

1. Claimant is  a former welder/fabricator who suffered work injuries on 
February 26, 2005 involving his right shoulder and neck.

2.  Claimant received authorized medical care that included two surgeries on 
his right shoulder. A subacromial decompression was performed by Dr. David 
Matthews on May 25, 2005, and arthroscopic debridement and further 
subacromial decompression with a distal clavicle resection on December 15, 
2005, performed by Dr. Wiley Jinkins.  In addition, Claimant underwent cervical 
spine fusion surgery from C5-T1 on October 23, 2006.  Surgery was performed 
by Dr. Roger Sung. 

3. On January 26, 2007, Claimant’s medical care was transferred to Dr. 
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Darrel Quick.  At that time, Claimant’s  medical history was reviewed.  X-rays 
revealed a 4-level cervical fusion with slight angulation at the C4-5 level.  Dr. 
Quick noted that Claimant was on pain medications and that his right shoulder 
pain is “pretty stable.”  It was further noted that Claimant was not able to return to 
his previous job, so he is retraining at the Jones School of Real Estate.  

4. On April 20, 2007, Dr. Quick placed Claimant at maximum medical 
improvement (MMI).  Claimant was assessed with 22% permanent impairment of 
the right upper extremity and 24% whole person impairment for the cervical 
spine.  Claimant’s  final diagnosis included:  1) work related cervical discogenic 
injury and pain, status post anterior cervical discectomy and fusion with 
progressive improvement; 2) occupational right shoulder injury with two surgical 
procedures; 3) pain disorder and reactive depression, resolved; 4) chronic pain in 
the right shoulder and spine.  Maintenance care was recommended.  Dr. Quick 
stated that, as far as Claimant’s work status, he would recommend a permanent 
lifting restriction of 10 pounds and no overhead work above the shoulder level.

5. A final admission of liability was filed on May 18, 2007 based upon Dr. 
Quick’s finding of MMI and permanent impairment.  The final admission of liability 
admitted to a scheduled impairment of 22% of the right upper extremity and 24% 
whole person for Claimant’s  cervical spine.  The final admission of liability denied 
liability for medical benefits after MMI. 

6. The parties thereafter entered into a stipulation concerning permanent 
disability benefits on August 20, 2007.  The stipulation was approved by order 
dated August 22, 2007.  Claimant agreed not to object to the new final admission 
of liability and the claim closed, subject to the reopening provisions  of the statute.  
The Respondent-Insurer filed a new final admission of liability on August 28, 
2007.

7. Claimant continued to be seen by the ATP, Dr. Quick, for maintenance 
care. At no time did Dr. Quick revoke Claimant’s MMI status. Dr. Quick imposed 
additional work restrictions, “0-4 hours per day as tolerated,” effective October 
22, 2007 based upon Claimant’s complaints of increased neck and right shoulder 
pain.

8. On January 14, 2008 Claimant filed a petition to reopen based upon 
change in medical condition. In connection with his petition to reopen, Claimant 
underwent a vocational evaluation and employability assessment by Louis 
Phillips, at the request of his attorney. In a report dated May 26, 2008, Mr. Phillips 
opined that Claimant should be considered permanently and totally disabled. Mr. 
Phillips concluded that there was a noticeable change/worsening in Claimant’s 
condition, which led to the additional work restrictions as imposed by Dr. Quick in 
October 2007. 

9. Claimant underwent an independent medical examination (IME) with Dr. 
Douglas C. Scott on May 20, 2008 at the request of the Respondent-Insurer. Dr. 
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Scott opined that Claimant did not suffer an objective worsening of his medical 
condition since being placed at MMI by the ATP on April 20, 2007.  Dr. Scott 
made recommendations with respect to Claimant’s permanent work restrictions, 
and he made recommendations with respect to Claimant’s use of chronic pain 
medications.

10. Claimant’s petition to reopen dated January 14, 2008 was  the subject of a 
hearing held on June 18, 2008 before ALJ Peter J Cannici. At that hearing, 
Claimant testified of the difficulties  he experienced performing real estate work, 
driving, as well as  problems with dizziness while getting dressed, and when he 
brings his chin close to his chest, like he is about to “pass  out.”  In the Findings  of 
Fact, Conclusions of Law and Order dated July 24, 2008 the ALJ cited the 
testimony of the ATP, Dr. Quick, and the Respondents’ IME physician, Dr. Scott. 
The ALJ concluded that the Claimant failed to establish that he suffered a 
worsening of his medical condition after he reached MMI. According to the ALJ, 
the medical evidence revealed that although Claimant experienced a waxing and 
waning of his symptoms since he reached MMI on April 20, 2007, his condition 
has remained stable. The ALJ cited and credited the testimony of Dr. Quick who 
explained that although Claimant’s  subjective complaints changed during the 
course of his  maintenance care, there was no objective medical evidence 
reflecting a change in Claimant’s condition. The ALJ also cited the testimony of 
Dr. Scott who opined that there was no objective change in Claimant’s medical 
condition since he reached MMI. The Claimant’s  petition to reopen his clam 
based upon a change (worsening) of medical condition was denied.

11. Claimant filed another petition to reopen dated September 19, 2008 
Claimant now alleges  that his change in medical condition is  the result of a left 
knee injury, which he attributes to dizziness and “blackout spells” resulting from 
his prior neck surgery.  Alternatively, Claimant alleges that he should be entitled 
to reopen his claim based upon his mistaken belief that he would be able to 
continue working at the time the final admission of liability was filed in August 
2007.

12. At hearing, Claimant testified that he first sought treatment for his left knee 
with his  family physician, Dr. Walton, on February 26, 2008.  Claimant presented 
with a history of fluid on his left knee since October 2007. Dr. Walton noted that 
there was no known injury and constant swelling since October. Claimant was 
scheduled for an MRI which revealed a medial meniscus tear. Claimant was 
referred to an orthopedic for further evaluation.

13. Claimant was next examined by Dr. Michael Feign, an orthopedic surgeon, 
on March 17, 2008. According Dr. Feign: “The patient slipped twisting his knee 
getting out of the tub back in September (2007) and started having increased 
swelling in his knee and since that time it has not improved and continues to 
bother him.” There is no mention of dizziness. Dr. Feign diagnosed an unstable 
medial meniscus tear and he recommended arthroscopic surgery.
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14. Dr. Quick testified by deposition on April 1, 2009. He testified that Claimant 
was examined for maintenance care purposes on March 31, 2008. This was the 
first time Claimant mentioned his knee problem. According to Dr. Quick, Claimant 
stated that he had fallen from his tub and had been diagnosed with a torn 
meniscus and that he was scheduled for surgery. Dr. Quick further testified that 
he was not informed by Claimant that the knee injury was work related.  Dr. 
Quick did not refer Claimant to any authorized medical providers for treatment for 
his left knee. 

15. Dr. Quick testified that, in his opinion, the left knee injury is  not work 
related. Dr. Quick testified that his opinion was based upon a review of the 
records of the orthopedic, Dr. Feign, and the lack of history attributing Claimant’s 
fall in the tub or his  left knee injury to dizziness. Dr. Quick testified that he was 
requested, in a letter from Claimant’s counsel, to review medical information in 
his chart and to offer an opinion as to whether Claimant’s  left knee injury was 
either directly or indirectly related to his  worker’s compensation claim. He 
subsequently received and reviewed medical records, including records  from Dr. 
Feign and from the Penrose St. Francis  Hospital where Claimant was admitted 
on September 8, 2008.  According to Dr. Quick, the conclusion was that Claimant 
had a number of tests performed at the hospital to determine if Claimant had a 
“chin tuck” abnormality which would pinch the vertebral arteries causing him to 
pass out, and this was never really found to be the problem based upon the 
hospital evaluation. 

16. At hearing, the Claimant testified that he experienced dizziness and 
blackout spells that he attributed to his  prior neck surgery. Claimant further 
testified that this is what caused him to fall in his tub at home in October of 2007, 
resulting in a left knee injury. The ALJ does not find the Claimant’s testimony to 
be credible. The Claimant was  seen by the ATP, Dr. Quick, on multiple occasions 
for maintenance care in October and December 2007, and Claimant did not 
report any knee injury following a fall from a dizzy spell at home. Claimant was 
seen by Dr. Walton on February 26, 2008 and he reported fluid in his knee and 
swelling since October 2007 with no mention of a fall or dizziness. Claimant was 
examined by Dr. Feign, an orthopedic, on March 17, 2008 and he reported a fall 
in his tub resulting in a knee injury. There is  no mention of dizziness. The 
Claimant’s statement that he fell in his  tub at home, twisting and injuring his  left 
knee, as a result of dizziness as alleged, is  not corroborated by the treatment 
records.

17. Claimant was admitted to Penrose St. Francis Hospital on September 8, 
2008. Claimant presented with a history of 2 syncopal episodes within 4 days of 
his admission. Testing included echocardiogram, EKG, CT scan of the brain, CT 
scan of the cervical spine, and multiple scans of the carotid and vertebral 
vessels. The test results revealed a “classic 3-vessel aortic arch” and no 
evidence of significant stenosis of the carotid or deep vertebral arteries.   
According to the discharge summary report prepared by Dr. Michael Noble: “We 
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did a number of tests trying to figure out of he did have chin tuck abnormalities 
and vertebral blood flow that might account for his syncope or near syncope and 
this was never really found to be the problem after all the tests were done.”  

18. Dr. Douglas Scott testified at hearing. Dr. Scott testified that there was no 
evidence that the problem with dizziness or syncope was related to Claimant’s 
neck surgery or neck injury. He opined that the tests performed at Penrose St. 
Francis Hospital in September 2008 were to determine the etiology of Claimant’s 
symptoms, given his history of blackout spells and dizziness. The hospital tests, 
including MRI scans and CT arteriography studies  of the neck in the “chin-tuck” 
maneuver, failed to demonstrate any significant stenosis of the carotid or deep 
vertebral arteries. There was no evidence of any reduction in arterial blood flow 
to the head through the vertebral or carotid arteries, in either the neutral or the 
neck-flexed, chin-tucked position. 

19. Dr. Scott agreed with the conclusions reflected in the discharge summary 
report that the etiology of Claimant’s dizziness  and reported black out spells was 
unclear. The ALJ finds the testimony of Dr. Scott  to be credible and persuasive.

20. Even assuming that Claimant did fall and injure his  left knee as  a result of 
dizziness, the ALJ finds that the more credible and persuasive medical evidence 
negates any causal relationship between the dizziness or syncopal episodes and 
the work related neck injury. The ALJ credits the testimony of both Dr. Quick and 
Dr. Scott, and the ALJ cites  the findings of the test results from Penrose St. 
Francis Hospital. Accordingly, the ALJ finds that, given the totality of the medical 
evidence, the Claimant’s  dizziness or syncopal episodes are not causally related 
to his admitted neck injury.

21. The ALJ further finds that the Claimant has  failed to establish by a 
preponderance of the evidence that he was mistaken in his belief that he could 
continue working and, as  such, Claimant is not entitled to reopen his claim. 
Claimant’s MMI status has never been revoked. Claimant was evaluated for 
purposes of a claim for permanent total disability in connection with his  previous 
petition to reopen. The vocational assessment and employability report of 
Claimant’s expert, Louis Phillips, was prepared prior to the previous hearing on 
Claimant’s petition to reopen claim.  Claimant testified as to the difficulties  he was 
experiencing performing real estate work at the prior hearing.

22. The ALJ further notes that, at the prior hearing on June 18, 2008, Dr. Scott 
disagreed with Dr. Quick’s work restrictions that limited Claimant to 0-4 hours per 
day. Dr. Scott testified that there was no objective basis  upon which to impose 
additional work restrictions. The testimony of Dr. Scott was found to be credible 
and it was cited by the ALJ in his Findings of Fact, Conclusions of Law, and 
Order dated July 24, 2008. Claimant now alleges mistake, but in essence 
Claimant argues once again that he has “worsened” because he has additional 
restrictions and subjectively worse symptoms. The Claimant’s testimony 
regarding mistake is simply not persuasive and the ALJ finds  that if there was a 
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mistake by Claimant, it is not the type of alleged mistake that justifies reopening.

23. Claimant has failed to establish a mistake that warrants reopening. 
Although Claimant argues  that his subjective symptoms have worsened, and that 
additional work restrictions  have been imposed, his prior petition to reopen based 
upon an alleged worsening of medical condition was denied. Claimant now seeks 
the very same relief, namely, an “opportunity” to pursue a claim for permanent 
total disability, even though there has been no change in his condition. 
Considering the totality of the evidence, the ALJ finds that there is no mistake of 
fact that would entitle Claimant to reopen the claim. 

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, C.R.S. (2007), et seq., is  to assure the quick and efficient 
delivery of disability and medical benefits  to injured workers at a reasonable cost 
to employers, without the necessity of litigation.  Section 8-40-102(1), C.R.S.  In 
general, the Claimant has the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  Section 8-43-201, C.R.S..  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case must 
be interpreted neutrally, neither in favor of the rights of the Claimant nor in favor 
of the rights of the respondents.  Section 8-43-201, C.R.S.

2. A workers’ compensation case is decided on its  merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to 
be dispositive of the issues involved.  The ALJ need not address every piece of 
evidence or every inference that might lead to conflicting conclusions.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). 

4. Section 8-43-303, C.R.S. authorizes an ALJ to reopen any award on the 
grounds of error, mistake, or a change in condition. Cordova v. Industrial Claim 
Appeals Office, 197 P. 3d 220 (Colo. App. 2008); Maclaughlin/Kramer v. Capital 
Pacific Holdings, W.C. 4-491-883 (ICAO March 23, 2009). The reopening 
authority granted to the ALJ is permissive, and whether to reopen a claim is 
within the sound discretion of the ALJ when the statutory criteria have been met. 
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5. In order for Claimant to receive additional temporary disability benefits 
after reaching MMI, the Claimant must show that his  worsened medical condition 
caused additional physical restrictions resulting in greater impairment of 
Claimant’s temporary work capacity than existed at the time of MMI.  City of 
Colorado Springs v. ICAO, 954 P.2d 637 (Colo. App. 1997); Giammarino v. 
Contemporary Services Corp., W.C. 4-546-027 (ICAO November 22, 2006). The 
rationale for this holding is that once a Claimant reaches MMI, any impairment of 
earning capacity is permanent and compensated by permanent disability 
benefits. Absent revocation of Claimant’s MMI status, and an increase in his 
permanent impairment, it cannot be argued that Claimant has suffered a 
worsening of condition that has caused an impairment of his earnings capacity 
beyond that which was contemplated at the time Claimant received his 
permanent disability benefits award.

6. The ALJ credits  the testimony of Dr. Quick and Dr. Scott who opined that 
there was no causal relationship between Claimant’s left knee injury and the 
admitted neck injury. The ALJ concludes that Claimant has  failed to establish, by 
a preponderance of the evidence, that he suffered a worsening of his medical 
condition so as to warrant reopening of the claim.

7. In Fisher v. Wal-Mart Stores, Inc., W.C. 4-247-158 (ICAO August 20, 
1998), Claimant’s petition to reopen was denied under similar facts. In Fisher, the 
Claimant’s argued that the respondents’ admission for permanent partial 
disability was mistaken because the treating (rating) physician changed his mind 
and opined that the Claimant was permanently and totally disabled. Claimant 
suffered a compensable low back injury, underwent lumbar fusion surgery and 
was assessed with 34% whole person impairment. The authorized treating 
physician placed Claimant at MMI and stated that Claimant should be limited to 
light duty, sedentary work. After the final admission of liability was filed, Claimant 
returned to the treating physician for a “routine follow up” examination and the 
physician reported that the Claimant’s condition had “not changed any.” In an 
addendum to his follow up note, the treating physician further reported that, “we 
should probably consider (Mr. Fisher) to be permanently and completely disabled 
from competitive and active employment.” The Claimant thereafter filed a petition 
to reopen based upon mistake of fact. The AJL denied the petition to reopen and 
the ICAO affirmed. It was held that, if anything, the treating physician merely 
changed his opinion concerning the probable consequences of the Claimant’s 
restrictions and his ability to work within those restrictions; the ICAO further 
affirmed the ALJ’s conclusion that if there was a mistake of fact, this  was not the 
type of mistake which warrants reopening.

8. In the present claim, Claimant’s mistake of fact, as  alleged, is  not the type 
of mistake that warrants reopening. While Dr. Quick changed his  mind 
concerning Claimant’s work restrictions, this in and of itself did not constitute a 
change in condition. Further, Dr. Scott previously testified that there was no 
objective basis upon which to change Claimant’s work restrictions. His testimony 
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was found to be credible.  Under the totality of the circumstances, the petition to 
reopen based upon an alleged mistake of fact is denied.

9. Finally, the respondents  assert that the petition to reopen should be barred 
by the legal doctrine of “claim preclusion.” In Holnam, Inc. v. Industrial Claim 
Appeals Office, 159 P. 3d 795 (Colo. App. 2006), cert. denied, May 21, 2007, the 
Court reviewed the elements  for claim preclusion and specifically held that for a 
claim in a second proceeding to be precluded by a previous judgment, there 
must exist: 1) finality of the first judgment; 2) identity of the subject matter; 3) 
identity of the claims for relief; and 4) identity or privity between parties to the 
actions. In analyzing whether there is identity of the claims for relief, the focus is 
not on the specific claim asserted or the name given to the claim. Instead, the 
same claim or cause of action requirement is bound by the injury for which relief 
is  demanded, and not sought by the legal theory on which the person asserting 
the claim relies. See, Esola v. Publication Printers Corp., W.C. 4-671-535 (ICAO 
August 8, 2007). Claim preclusion bars relitigation not only of all claims actually 
decided, but of all claims that might have been decided if the claims are tied by 
the same injury. Esola, id.

10. The ALJ finds that there was finality of the first judgment, as reflected in 
the Findings of Fact, Conclusions of Law, and Order of ALJ Cannici dated July 
24, 2008. There was identity of the subject matter, namely Claimant’s petition to 
reopen claim based upon an alleged worsening of medical condition related to 
his admitted work injuries suffered on February 26, 2005. The claim for relief was 
the same; namely, an alleged change in condition resulting in further work 
restrictions and an alleged inability to continue working in the same capacity. 
Finally the parties in both hearings were the same. The knee injury which gives 
rise to the current claim is alleged to have occurred in October of 2007, although 
Claimant did not seek medical treatment until February 2008 following which he 
underwent surgery in April 2008. This all took place prior to the hearing on 
Claimant’s previous petition to reopen claim. In addition, while Claimant now 
asserts  a mistake of fact regarding his ability to continue to work on a full time 
basis or in the same capacity, he is seeking the same relief. The fact that 
Claimant now alleges mistake or fact whereas he previously alleged a worsening 
of medical condition does  not entitle him to relitigate the same issue arising out of 
the same claim. Claimant seeks the same relief and is barred form doing so 
under the doctrine of claim preclusion. 

ORDER

 It is therefore ordered that:

1. The Claimant’s  petition to reopen claim based upon an alleged change 
(worsening) of medical condition is denied and dismissed.  
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2. The Claimant’s petition to reopen claim based upon an alleged mistake is denied 
and dismissed.  

3. All matters not determined herein are reserved for future determination.

DATE: June 12, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-649-073

ISSUES

 The issues determined herein are maximum medical improvement (“MMI”), 
permanent partial disability (“PPD”), and post-MMI medical benefits.

FINDINGS OF FACT

1.Claimant has been employed as a math teacher for the employer for 15 years.

2.Claimant suffered an admitted industrial injury in this case when she sat on a 
cafeteria bench, which broke, causing claimant to fall to the floor.

3.On February 15, 1993, claimant suffered a previous  injury to her low back and 
arm in a motor vehicle accident.

4.On October 22, 1997, claimant suffered a previous admitted work injury when a 
television fell, striking her on the head.  A magnetic resonance image (“MRI”) of her 
temporomandibular joints (“TMJ”) showed degeneration.  Claimant was treated for TMJ 
and headache problems as well as neck and closed head injuries.  On February 28, 
2000, the insurer in WC 4-397-846 filed a final admission of liability (“FAL”) for PPD 
benefits based upon 27% whole person impairment and for post-MMI medical benefits.

5.On March 8, 2001, claimant suffered a previous admitted work injury when she 
fell, injuring her low back and left shoulder.  A May 4, 2001, MRI of the lumbar spine 
showed a herniated disc at L5-S1 with severe nerve impingement.  A July 21, 2001, MRI 
of the left shoulder showed a tear in the biceps tendon and in the supraspinatus.  Dr. 
Ciccone injected the left shoulder.  Dr. Sung performed surgery on July 31, 2001, to 
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repair the L5-S1 herniated disc.  Claimant settled W.C. No. 4-506-872 on August 12, 
2002.

6.On December 16, 2003, claimant reported to her principal that she had 
suffered the accidental injury when the table broke.  Claimant reported that her right leg 
was pinned under the bench and she injured her low back and mid back.  Claimant and 
Mr. Reed prepared a written accident report, on which claimant marked a pain diagram.  
The original of that document was not produced at hearing, although two different 
photocopied versions were marked and one was admitted with foundational testimony.  
The employer prepared an employer’s first report of injury that claimant injured her 
neck, mid back, lower back, and right calf.  She was referred to Dr. Fortunato for 
treatment.

7.On December 16, 2003, Dr. Fortunato examined claimant, who reported a 
history of previous cephalgia, head injury, hearing loss, tinnitus, low back injury, and 
other problems.  Claimant reported a history of the bench collapsing, striking her right 
calf, and injuring her back on the left side.  Claimant did not report any left shoulder 
injury at that time.  Contrary to claimant’s  testimony, she did not report a left shoulder 
injury, which Dr. Fortunato refused to examine or treat.  Dr. Fortunato diagnosed right 
calf contusion and left lumbar injury.

8.By December 26, 2003, Dr. Fortunato noted that the right calf injury was 
resolved, although claimant continued to suffer low back pain.

9.A February 29, 2004, MRI showed an annular tear and disc bulge at L4-5 
without nerve root compression.  Dr. Fortunato referred claimant to Dr. Castro for 
chiropractic treatment.  

10.On March 19, 2004, Dr. Castro examined claimant, who reported the history 
of the table collapsing, striking her calf.  She did not report any left shoulder injury, 
although Dr. Castro was specifically treating the low back injury.  He provided 
chiropractic treatment through July 7, 2004, with only some improvement.

11.On June 3, 2004, Dr. Richman examined claimant, who reported the history of 
the bench breaking, causing claimant to fall onto her buttocks  with immediate onset of 
low back and buttock pain.  Claimant did not report any left shoulder injury.  She 
reported her previous low back injury, but did not report her previous left shoulder injury.

12.On June 23, 2004, Dr. Malis  examined claimant, who reported the history of 
the bench collapsing, catching her leg under it.  Claimant did not report any left shoulder 
injury.  Dr. Malis did not refuse to examine or treat a left shoulder injury because the 
employer’s first report of injury did not list the left shoulder injury.

13.On August 12, 2004, Dr. Richman reexamined claimant and suspected lumbar 
facet origins for claimant’s  continuing low back pain.  He referred her to Dr. Baer for 
medial branch blocks.  Dr. Baer administered two sets of the blocks, with good symptom 
response by claimant.
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14.On February 1, 2005, Dr. Malis referred claimant to Dr. Sacha for 
consideration of a medial nerve ablation (radiofrequency rhizotomy).    On February 25, 
2005, Dr. Sacha examined claimant, who reported the history of the bench breaking, 
causing her to fall.   She also reported the history of her two previous work injuries.  Dr. 
Sacha recommended a rhizotomy at L4-5 and L5-S1, with a goal of 50% reduction of 
pain symptoms.  Dr. Sacha did not inform claimant that she had only a 50% likelihood of 
success from the rhizotomy.  Dr. Sacha indicated that he would want to reexamine 
claimant two weeks after the rhizotomy.

15.On March 31, 2005, Dr. Sacha reported that he performed the two-level 
rhizotomy.  Claimant denies that the procedure occurred and denies that she took off 
work on that day.  She produced a computer record printout of her leave use during the 
relevant time period, but the employer did not have a computerized leave system at the 
relevant time.  Any leave used by claimant had to be manually input into the computer 
system in order for the computer record to show leave used in 2005.

16.On April 19, 2005, Dr. Hattem examined claimant, who reported that she had 
decided not to have the rhizotomy because she was not satisfied with the prospect of 
only 50% reduction in her pain symptoms.  Claimant reported that she suffered pain of 8 
or 9 on a 1 to 10 scale at that time.  Dr. Hattem determined that claimant was at MMI.  
He determined 10% permanent impairment based upon 5% for specific disorders of the 
lumbar spine and 5% for range of motion loss.  Dr. Hattem then considered the 
December 27, 2001, determination of 8% for specific disorders and 5% for range of 
motion due to the prior low back injury.  He then determined that claimant had no 
permanent impairment from the current injury.

17.On May 4, 2005, the insurer filed a FAL, denying liability for PPD and post-
MMI medical benefits.

18.Claimant requested a Division Independent Medical Examination (“DIME”).  
The attorney for claimant struck the name of another physician, allowing Dr. Kenneth 
Finn to be selected as the DIME physician.  On September 28, 2005, Dr. Finn 
performed the DIME.  Claimant reported a history of the bench falling, causing injury to 
her low back, left shoulder, and bilateral wrists.  Dr. Finn reviewed the medical records, 
which showed no report of any left shoulder injury after the December 16, 2003, injury.  
Dr. Finn also reviewed medical records of the left shoulder injury following the 2001 
work injury.  Dr Finn concluded that claimant did not suffer left shoulder and wrist 
injuries as a result of the admitted 2003 injury.  Claimant reported that she did not have 
a rhizotomy.  Dr. Finn reviewed the March 31, 2005, record by Dr. Sacha of the 
rhizotomy and concluded that claimant had received the rhizotomy.  Dr. Finn agreed 
with Dr. Hattem that claimant was  at MMI on April 19, 2005.  Dr. Finn measured 5% 
impairment due to loss of lumbar range of motion.  He also determined 7% impairment 
for specific disorders of the lumbar spine due to the L4-5 annular tear.  Dr. Finn noted 
that claimant already suffered 13% impairment from the 2001 injury to the lumbar spine.  
He determined that claimant had no impairment from the 2003 work injury.
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19.On October 10, 2005, the insurer filed a FAL.  On October 26, 2005, the 
insurer filed an amended FAL to correct the amount of temporary disability benefits 
admitted.  The insurer denied liability for any PPD benefits, but admitted for post-MMI 
medical benefits.

20.Claimant timely objected and applied for hearing.  The April 5, 2006, hearing 
before Judge Walsh dealt only with respondents’ argument that the claim was closed by 
FAL and with claimant’s  allegation that the DIME determination by Dr. Finn should be 
invalidated due to a conflict or appearance of a conflict on the part of Dr. Finn.  Judge 
Walsh determined that the claim was closed by FAL.  The Court of Appeals ultimately 
reversed and remanded for determination of the DIME conflict issue that had been tried 
at the April 5, 2006, hearing.  On May 22, 2008, Judge Walsh issued his order denying 
claimant’s request to strike the DIME report by Dr. Finn.

21.On January 8, 2009, Dr. Watson performed an IME for respondents.  Claimant 
reported a history of falling on her low back and left arm, injuring her left shoulder, left 
arm, and low back.  She also reported grinding her teeth due to pain from the injury.  Dr. 
Watson agreed that claimant was  at MMI on April 19, 2005.  Dr. Watson agreed that 
claimant had no permanent impairment from the 2003 injury after the previous injury 
impairment rating was apportioned.

22.On February 12, 2009, Dr. Hall performed an IME for claimant.  Dr. Hall had 
previously treated claimant in the aftermath of her 1997 head and neck injury.  Claimant 
reported that in 2003, she fell on her low back and then on her upper back and shoulder 
area.  Claimant also reported increased TMJ problems due to clenching of her teeth.  
Dr. Hall informed claimant that she had better than 50% probability of success  from the 
rhizotomy.  Dr. Hall concluded that claimant was not at MMI.  He recommended that she 
proceed with the rhizotomy and with TMJ treatment.  Dr. Hall also concluded that 
claimant had injured her left shoulder in the 2003 injury.  He criticized Dr. Finn for 
diagnosing posterior element or sacroiliac (“SI”) joint pain and then determining 7% 
impairment for specific disorders based upon the L4-5 annular tear.

23.Dr. Hall testified that he did not think that the L4-5 annular tear was of clinical 
significance.  He agreed that facet dysfunction was the most likely diagnosis, although 
he also thought that SI joint dysfunction could be a secondary problem.  He 
recommended SI injections if the rhizotomy did not succeed.  Dr. Hall did not think that 
claimant’s headaches or TMJ dysfunction was separately rateable.

24.No clear and convincing evidence demonstrates that the MMI and impairment 
determinations by the DIME are incorrect.  Usually, the MMI and rating determinations 
involve some questions of medical judgment by the physicians.  In this  very strange 
case, claimant denies having the rhizotomy by Dr. Sacha, in spite of the medical record 
of the procedure.  Certainly, mistakes can be made.  “Chart lore” can develop in which 
mistakes get repeated from physician to physician.  Patient charts can be confused.  It 
is  odd that the record evidence does not contain any reexamination by Dr. Sacha after 
performing the rhizotomy.
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25.On the other hand, other strange conflicts  in the record evidence exist.  
Claimant alleges that she told Dr. Fortunato and Dr. Malis about a left shoulder injury, 
but they told her they refused to treat such an injury because it was not in the 
employer’s report.  Their records contain not even a history of such complaints.  Only 
Dr. Finn recorded first recorded a history of a left shoulder injury from the 2003 accident.  
He then carefully determined that the left shoulder problem was not due to the latest 
accident.  Claimant produced a different version of the December 16, 2003, accident 
report.  Claimant’s exhibit 134 and 896 showed pain markings on the back of the left 
shoulder, as well as the bilateral neck, low back, and right calf.  The written description 
of the injury listed the low and mid-back, left shoulder/arm pain, and neck pain.  
Claimant provided foundation to admit the exhibit.  Respondents introduced no 
evidence to explain the foundation for their offered exhibit KK, which omitted the pain 
marking on the left shoulder and contained arrows for bilateral neck pain that were 
different than on claimant’s  exhibit.  Respondents’ exhibit also omitted the reference to 
left shoulder/arm pain as well as neck pain.  Respondents’ offered exhibit was a much 
poorer quality photocopy than claimant’s exhibit.  The conflict in the exhibits is hard to 
explain and no testimony was  offered.  Apparently, at least one party altered a 
document from its original state.  Claimant had a motive to do so.  The record evidence 
does not demonstrate a motive for the employer to do so.

26.The altered exhibit, the lack of medical history of a left shoulder injury report 
to Dr. Fortunato or Dr. Malis, and the dispute regarding the occurrence of the rhizotomy 
lead the finder of fact to find that claimant’s testimony is false and not reliable.  One 
strange conflict might be explainable, but so many such strange conflicts  point to 
claimant’s lack of veracity rather than a wide-ranging conspiracy against claimant or an 
amazing set of coincidences.

27.Claimant’s attack on Dr. Finn for a conflict or an appearance of a conflict of 
interest misses the mark.  Although claimant was precluded from relitigating the motion 
to strike the DIME report because Judge Walsh had already determined that issue, she 
was permitted to argue that a “conflict” helped to demonstrate that the DIME 
determinations were overcome.  Claimant continued to argue that Dr. Finn had a duty to 
disclose an adversarial relationship with claimant’s  attorney.  Nothing in the WCRP 
requires a DIME disclosure.  If the DIME has  a conflict or appearance of conflict, he 
must not accept the DIME assignment for the case.  Disclosure and waiver of a conflict 
is  not an option.  Dr. Finn’s destruction of his file regarding his complaint to the Supreme 
Court about claimant’s  attorney has  little impact on the facts of this case.  Dr. Finn’s 
opinion about claimant’s attorney is of little consequence.  Claimant’s allegation of an 
adversarial relationship is not persuasive.  Dr. Finn testified persuasively that he 
evaluates all patients  and DIME claimants without regard for their attorney.  
Furthermore, the issues  in this case do not involve the usual DIME medical judgments 
about further treatment.  Dr. Finn, quite normally, relied on the medical records to 
determine that claimant did not injure her left shoulder and that she had already had the 
rhizotomy.  The finder of fact has  also found those same facts.  Nothing in Dr. Finn’s 
report shows the slightest indication that his determinations  are driven by some ongoing 
animosity toward claimant’s attorney. 
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28.Consequently, claimant was at MMI on April 19, 2005, as determined by Dr. 
Finn, Dr. Hattem, and Dr. Watson.  Dr. Hall’s contrary opinion that claimant is  not at MMI 
because she needs the rhizotomy, TMJ treatment, and left shoulder evaluation is not 
persuasive.

29.Claimant suffered no permanent impairment as a result of the 2003 work 
injury.  Dr. Finn made a considered medical judgment that the proper analysis was to 
provide a 7% rating based upon the L4-5 annular tear in addition to the 5% for range of 
motion deficits.  That same 5% impairment for range of motion deficits was found for the 
2001 injury.  Dr. Finn, in addition to Dr. Hattem and Dr. Watson, apportioned the 
previous 2001 award of 13% impairment and concluded that claimant had no additional 
impairment due to the 2003 injury.

30.Claimant has failed to prove by a preponderance of the evidence that she 
needs post-MMI treatment in the form of the rhizotomy, injection treatment of the 
annular tear, evaluation and treatment of the left shoulder, evaluation of tinnitus, and 
evaluation of TMJ dysfunction and headache.  As found, claimant had the rhizotomy, 
apparently with not much success.  As  found, she did not injure her left shoulder in the 
2003 injury.  The record evidence does not demonstrate that claimant’s preexisting 
tinnitus, TMJ dysfunction, and headache were aggravated by the 2003 injury, requiring 
additional treatment.  Claimant had low back pain from the 2003 injury.  Claimant’s later 
reports of other problems are not credible or persuasive.  Dr. Hall’s  recommendation of 
additional treatment for the 2003 injury is not persuasive.

CONCLUSIONS OF LAW

1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the 
DIME with regard to MMI shall only be overcome by clear and convincing evidence.  
The DIME determination of causation is binding unless overcome by clear and 
convincing evidence.  See Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 
590 (Colo. App. 1998); Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-278 
(Industrial Claim Appeals Office, October 29, 1999).  A fact or proposition has been 
proved by "clear and convincing evidence" if, considering all the evidence, the trier-of-
fact finds it to be highly probable and free from serious or substantial doubt.  Metro 
Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  In this  case, the 
DIME, Dr. Finn, determined that claimant was at MMI on April 19, 2005.  Consequently, 
claimant must prove by clear and convincing evidence that this determination is 
incorrect.  

“Maximum medical improvement” is defined in Section 8-40-201(11.5), C.R.S. as:

A point in time when any medically determinable physical or mental 
impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.  The 
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requirement for future medical maintenance which will not significantly 
improve the condition or the possibility of improvement or deterioration 
resulting from the passage of time shall not affect a finding of maximum 
medical improvement.  The possibility of improvement or deterioration 
resulting from the passage of time alone shall not affect a finding of 
maximum medical improvement.

Reasonable and necessary treatment and diagnostic procedures are a prerequisite to 
MMI.  MMI is largely a medical determination heavily dependent on the opinions of 
medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 4-410-548, 
& 4-410-551 (Industrial Claim Appeals Office, February 1, 2001).  As found, claimant has 
failed to prove by clear and convincing evidence that the MMI determination by Dr. Finn is 
incorrect.

2. The medical impairment determination of the DIME is also binding unless 
overcome by clear and convincing evidence.  Section 8-42-107(8), C.R.S.; see Qual-
Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186, 189-190 (Colo. App. 2002); Sholund v. 
John Elway Dodge Arapahoe,  W.C. No. 4-522-173 (ICAO October 22, 2004); Kreps v. 
United Airlines, W.C. Nos. 4-565-545 and 4-618-577 (ICAO January 13, 2005).  Cudo v. 
Blue Mountain Energy Inc., W.C. No. 4-375-278 (Industrial Claim Appeals Office, 
October 29, 1999).  As found, claimant has failed to prove by a preponderance of the 
evidence that the DIME determination of no impairment is incorrect.

3. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury, including treatment by 
authorized providers after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988).  The insurer admitted liability for reasonably 
necessary medical benefits  after MMI.  The insurer remains free to contest the 
reasonable necessity of any future treatment.  Milco Construction v. Cowan, 860 P.2d 
539 (Colo. App. 1992).   As found, claimant has failed to prove by a preponderance of 
the evidence that she needs post-MMI treatment in the form of the rhizotomy, injection 
treatment of the annular tear, evaluation and treatment of the left shoulder, evaluation of 
tinnitus, and evaluation of TMJ dysfunction and headache.  

ORDER

 It is therefore ordered that:

1. Claimant’s claim for PPD benefits is denied and dismissed.

2. Claimant’s claim for additional medical benefits for a rhizotomy, injection 
treatment of the annular tear, evaluation and treatment of the left shoulder, evaluation of 
tinnitus, and evaluation of TMJ dysfunction and headache is denied and dismissed.

DATED:  June 19, 2009
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Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-662-964

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., 
Administrative Law Judge (ALJ), on March 16, 2009 and June 1, 2009, in Denver, 
Colorado.  The hearing was digitally recorded (reference: 3/16/09, Courtroom 3, 
beginning at 8:34 AM, and ending at 5:00 PM; and, 6/1/09, Courtroom 1, beginning at 
8:30 AM, and ending at 11:27 AM).  

 At the conclusion of the hearing, the ALJ established a briefing schedule (briefs  
to be filed electronically).  Claimant’s opening brief was filed on June 9, 2009.  
Respondents’ answer brief was filed on June 15, 2009.  On June 16, 2009, Claimant 
indicated that he would not be filing a reply brief.  The matter was deemed submitted for 
decision on June 16, 2009.

ISSUES
 

The issues to be determined by this  decision concern permanent total disability 
(PTD), reasonably necessary medical benefits, and bodily disfigurement. During the 
hearing, Respondents withdrew their affirmative issue of whether the Claimant was 
barred from PTD benefits on the ground that the Claimant rejected an offer of modified 
employment.  Claimant has the burden of proof, by a preponderance of the evidence, 
on all issues remaining for determination. 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

 1. On September 9, 2005, the Claimant sustained an injury to his cervical 
spine while working for employer.  

2. On October 21, 2005, Claimant underwent a cervical fusion by Robert T. 
Vraney, M.D.  On October 13, 2006, Dr. Vraney noted the fusion to be solid.  On April 
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27, 2007, B. Andrew Castro, M.D., reviewed claimant’s MRI (magnetic resonance 
imaging) studies, noted the “solid fusion”, and stated that he did not recommend any 
further surgical intervention. 
 

3.  Jeffrey A. Wunder, M.D., originally placed Claimant at maximum medical 
improvement (MMI) on September 21, 2006. Prior to doing so he ordered a Functional 
Capacity Evaluation (FCE) and that test was completed on September 19, 2006.

4. At  Dr. Wunder’s request, Claimant began treating with psychologist Peter 
J. Vicente, Ph.D., on April 25, 2006.  After multiple psychological tests Dr. Vicente was 
of the opinion that “The patient is not focused on compensation or litigation gains, nor is 
malingering an issue.” Dr. Vicente’s  report also states that “there is no indication of a 
strong addiction potential.” 

5. The FCE conducted on September 19, 2006 found that the Claimant could 
only lift 10 pounds on an occasional basis, had to take unscheduled breaks during 
testing, and fell in the “below competitive” range for many of the tests  administered due 
to increased neck pain. The validity testing conducted during that FCE found that the 
Claimant gave a consistent effort. There were no findings  of submaximal effort on that 
FCE’s validity testing. Several of the tests were stopped due to concerns  for the 
Claimant’s safety.   The ALJ finds that the restrictions imposed in the FCE were 
temporary, one and one-half years before the Claimant reached MMI, and were 
superseded by the permanent restrictions imposed by Claimant’s  authorized treating 
physicians (ATPs).

6. Ultimately, Dr. Wunder, who had been an ATP since March 2006, and the 
Claimant’s current primary treating physician, placed the Claimant at MMI on April 28, 
2008, and rated him with a 23% permanent impairment to his  cervical spine (whole 
person).  Dr. Wunder recommended one year of maintenance medications.  He 
assigned permanent work restrictions of a maximum 20 pounds lift, pull, or carry, with 
occasional overhead work.

7. On August 7, 2008, the Claimant underwent a follow up Division 
Independent Medical Examination (DIME) with Kristin D. Mason, M.D., who agreed with 
Dr. Wunder’s MMI date of April 21, 2008.  Dr. Mason rated the Claimant with 26% 
impairment to his cervical spine and with 2% mental impairment.  Dr. Mason declined to 
rate  permanent impairment to Claimant’s right lower extremity (RLE) or for swallowing 
issues.

8. Respondents filed a Final Admission of Liability (FAL), consistent with the 
opinions of Dr. Mason.  Claimant initially challenged, but later withdrew his challenge to 
the opinions of the DIME.

  
9.      Claimant does not have a high school diploma or GED.  His work history is 

entirely in the restaurant industry. He was employed as an executive chef with 
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Employer as of September 9, 2005, and prior to that had worked as an executive 
chef, line chef, sous chef, saucier, and owned his own restaurants.

10.      Claimant’s work as an executive chef with Employer required that he 
supervise the functions of the kitchen, including ordering food, receiving food, 
cooking food, working as a line cook, washing dishes, mopping floors, heavy 
cleaning, lifting, bending, and a lot of cooking. There were times when he was the 
only one present in the kitchen.  Physical requirements  of his work as  an executive 
chef required being able to maneuver ninety (90) pound boxes of meat, and 
repetitive use of his  upper extremities  for cutting, chopping, lifting pans, making 
sauces, lifting racks of clean dishes, and mopping.  Katie Montoya, Respondents’ 
vocational expert, is of the opinion that Claimant can no longer perform his executive 
chef job.

11. Claimant has looked for work since he last worked, but he does not 
believe that he is physically able to perform any of the jobs he has  applied for.  Claimant 
has not been offered any jobs  or interviews for jobs for which he has applied.  He has 
applied for jobs posted on-line and jobs identified by Katie Montoya, Respondents’ 
vocational expert, but he does not believe that he can physically perform any of those 
jobs due to his limitations, many of which are self imposed and not consistent with his 
ATPs’ permanent medical restrictions.  Claimant has also sought work through 
Workforce Colorado, but was referred to the Division of Vocational Rehabilitation. He 
has not been offered any vocational rehabilitation services through the Division of 
Vocational Rehabilitation (DVR).  This fact is neutral because the ALJ can neither infer 
that Claimant did not meet the DVR’s criteria nor that Claimant was not capable of 
being vocationally rehabilitated.

Medical Opinion

12. The restrictions  of medical providers, including Dr. Wunder and Matthew 
Brodie, M.D., as well as  the opinions of Dr. Mason and Tashoff Bernton, M.D., are more 
persuasive and credible than the limitations of Doris  Shriver, Claimant’s vocational 
expert.  The ALJ finds that Shriver’s restrictions  are not supported by the weight of the 
medical evidence.  

13. Dr. Wunder, an ATP, was of the opinion that the Claimant’s  only current 
objective findings are restricted cervical range of motion and some sensory deficits in 
the left C-6 distribution which have changed over time.  On March 3, 2008, Claimant’s 
electrodiagnostic studies that had been previously considered abnormal, were 
interpreted as normal. 

14. Dr. Wunder referred the Claimant for a functional capacity evaluation 
(FCE).  In the report of the FCE, the evaluator noted that “the findings from this 
evaluation be correlated with objective physical findings and is subject to further 
interpretation and determination of validity by the treating physician.  Dr. Wunder stated 
that an FCE is like a diagnostic test, such as an MRI.  It needs to be interpreted by a 
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physician in light of clinical information.  The ALJ finds Dr. Wunder’s opinion in this 
regard persuasive and credible.

15. Dr. Wunder assigned the Claimant permanent work restrictions of lifting, 
pushing, and pulling of up to 20 pounds on an occasional basis, and “that the claimant 
is  also restricted to occasional work and occasional reaching overhead.”  Dr. Wunder 
based his  restrictions on information that could be objectively verified, the history of 
surgery, the FCE, and his twenty three years of medical experience in dealing with 
patients with similar conditions.

16. Dr. Bernton agreed with the restrictions of Dr. Wunder, but stated that 
Claimant “is probably able to function at a greater level than this.” 

17. According to Dr. Wunder, it is not reasonable to rely on the Claimant’s  
subjective report of symptoms in assigning work restrictions.  Multiple other physicians, 
including Dr. Brodie, Dr. Mason, and Dr. Bernton have questioned the reliability of 
Claimant’s subjective complaints.  

18. Dr. Bernton noted in his April 3, 2007 report that the Claimant has 
“developed a large number of pain complaints which are either unexplained on an 
objective basis  or disproportionate to those findings which are present.”  Dr. Bernton 
states that “conscious magnification of symptoms and misrepresentation of functional 
ability (e.g. malingering) is present in this case.” 

19. Dr. Mason commented in her DIME report that, at times “it appears he 
does somewhat distort his  report and there have been some inconsistencies of his 
presentation.”  The ALJ finds that this  independent opinion of a DIME corroborates Dr. 
Bernton’s opinion concerning magnification of symptoms, thus, enhancing Dr. Bernton’s 
credibility in this regard. 

20. Dr. Brodie was  of the opinion that “there are non-organic factors  driving 
this  case.” According to Dr. Brodie, Claimant’s diagnostic studies and “documented 
organic illness would not constitute the need for him to not be able to return to his 
gainful employment,” and that his perceived disabilities are being primarily driven by 
subjective complaints of pain. 

21. Dr. Wunder was of the opinion that the “patient’s  reported functional 
disability has been in excess of objective findings.” 

22. The ALJ finds that the permanent work restrictions assigned by Dr. 
Wunder take into account the Claimant’s objective and subjective complaints and are 
reasonable. 

23. Following his surgery, the Claimant was  diagnosed with a deep venous 
thrombosis (DVT), for which he received medical treatment.
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24. Claimant has complained of RLE pain and limitations  that he attributes to 
the DVT.  However, the medical evidence shows that the DVT healed and should not be 
causing functional limitations.  In discussing the Claimant’s right leg, Dr. Mason, the 
DIME, noted “the patient is, to some extent, exaggerating his complaints. I do not find 
anything objectively wrong with the leg.  Multiple subsequent vascular studies have 
shown resolution of the blood clot and he has been viewed on at least some of the 
surveillance videotapes to present a different functional picture with respect to gait than 
he presents in the office.”  Dr. Mason stated there was no objective basis  for assigning a 
permanent impairment. Claimant withdrew his challenge to the DIME and thus his 
challenge to this opinion.

25. Claimant testified that he is ambidextrous, but that he is basically right 
handed.  Claimant has alleged difficulties with his right upper extremity (RUE) as  a 
result of his  injury.  Diagnostic studies have been performed which have revealed no 
abnormalities in the RUE. Multiple physicians, including Dr. Wunder, Jeffrey Sabin, 
M.D., and Dr. Bernton, are of the opinion that Claimant’s  RUE complaints are not 
related to his work injury.  Both Dr. Wunder and Dr. Bernton stated that Claimant has no 
limitation with respect to the use of his  RUE.  Claimant’s complaints of symptoms in the 
RUE are not supported by objective medical evidence.

26. Dr. Mason’s report noted that the mechanics  of Claimant’s  swallowing was 
affected by his cervical fusion hardware, but she did not find that he had a rateable 
impairment for that condition. She did provide him with a two percent (2%) whole person 
rating for his psychological condition, which had stabilized with medication, and a 26% 
whole person impairment to his  cervical spine, which included an impairment rating for 
sensory deficits in his left upper extremity.  Claimant also testified regarding his 
swallowing difficulties.  The DIME, however, specifically noted that there was no 
impairment for swallowing, nor has Claimant identified any credible work restrictions as 
a result of any swallowing issues.  

27. Gary Gutterman, M.D., a psychiatrist and an ATP, is of the opinion that 
Claimant is “capable or returning to the workforce from a psychiatric and cognitive 
perspective.” 

28. Dr. Mason, the DIME, completed mental impairment worksheets, and 
rated Claimant with a 2% mental impairment due to his condition being stable on 
medication.  Dr. Mason completed a Mental Impairment Worksheet and noted no 
impairment in activities of daily living, including travel, social functioning, thinking, 
concentration, judgment, or adaptation to stress.  Claimant withdrew challenge to DIME.

29. Dr. Bernton was of the opinion that the Claimant is  capable of working full 
time within the restrictions outlined by Dr. Wunder.  

30. Dr. Wunder and Dr. Bernton were each of the opinion that there is no 
medical basis for the assignment of work restrictions on the Claimant’s  ability to sit, 
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stand, or walk.  Dr. Bernton further was of the opinion that there is no medical basis for 
Claimant’s allegation that he would need to take unscheduled breaks during a workday.

 31.  Christopher Ryan, M.D., who testified on behalf of the Claimant, last saw 
Claimant on January 16, 2009.  Dr. Ryan was of the opinion that Claimant could lift 20 
lbs. only occasionally and was restricted from lifting and carrying 10 lbs. frequently.  Dr. 
Ryan also restricted neck movements and overhead activities.  The ALJ finds that Dr. 
Ryan did not persuasively relate many of his  restrictions to the Claimant’s work-related 
injury of September 9, 2005.  The ALJ resolves the conflict between the opinions of Dr. 
Ryan and the opinions of ATP Dr. Wunder and Respondents’ IME doctors, Dr. Bernton 
and Dr. Brodie in favor of Drs. Wunder, Bernton and Brodie.  Therefore, the ALJ finds 
that the three later physicians’ opinions outweigh the opinion of Dr. Ryan.

Commutable Labor Market  

32. There is a dispute concerning the Claimant’s commutable labor market.  
Manning Pickett, M.D., and Christopher Ryan, M.D., both stated opinions that the 
Claimant is restricted from extended driving. 

33. Dr. Wunder was of the opinion that it would be reasonable for the Claimant 
to take a short break of 5 to 10 minutes after driving 45 minutes  to an hour before 
continuing to drive.  Claimant’s injuries do not otherwise limit his  ability to drive. 
Claimant maintains a valid Colorado driver’s license. 

34. Neither Dr. Pickett nor Dr. Ryan provided a persuasive explanation 
concerning the medical basis of the Claimant’s  alleged inability to drive long distances 
within the restrictions outlined by Dr. Wunder.  To the extent that their opinions are 
based on Claimant’s report of RLE pain, as noted by the DIME, Dr. Mason, the DVT 
healed and there is nothing objectively wrong with his leg.  

35. At the time of his injury, Claimant was living in Wheat Ridge.  During this  
claim, he moved to Bailey, Colorado.   Therefore, his commutable labor market extends 
to a 45-minute drive from Bailey.  The ALJ takes administrative notice that this would 
include parts of the Metro Denver area.

36. Claimant testified that he has difficulty driving and when he drives, he 
stops to take breaks. Claimant’s testimony that he is  unable to drive for extended 
periods of time without multiple breaks is contradicted by the testimony of investigator 
Chris Selle who observed the Claimant driving his vehicle continuously for 60 minutes.  

37. Public transportation is available from Pine Junction, which is 10 miles 
away from Claimant’s  home, to the Denver metro area.  Dr. Wunder and Dr. Bernton 
each persuasively expressed opinions that the Claimant has no restrictions in his  ability 
to use public transportation.  
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38. According to Katie Montoya, Respondents’ vocational expert, and based 
on the opinions of Dr. Wunder and Bernton concerning the Claimant’s ability to drive, 
plus the availability of public transportation to the Denver metro area from Bailey, the 
Claimant’s commutable labor market includes the Denver metro area.  

Vocational Experts

39. Katie Montoya, Respondents  vocational expert, performed a vocational 
evaluation of Claimant that included a personal interview.  Montoya performed a variety 
of computer analysis, a review of occupational job descriptions and the Dictionary of 
Occupational Titles (DOT), a review of job openings, and she contacted potential 
employers.

40. According to Montoya, the Claimant is not capable of returning to work as 
an Executive Chef, his pre-injury occupation.

41. According to Montoya, the Claimant “is a skilled individual” and has 
acquired various skills  through his work history including restaurant ownership, 
restaurant management, supervising and evaluating staff, ordering food, inventory, 
customer service, putting together events, scheduling, interviewing, quality control, and 
making establishments profitable.  Claimant’s  work history documenting these skills and 
his “extensive computer skills” is  contained in his resume [admitted into evidence as 
Respondents’ Exhibit A-1]

42. Claimant contends that his education level has precluded him from certain 
jobs.  Claimant admitted, however, to telling medical providers that he had graduated 
from high school when he had not.  Shriver agreed that the Claimant had significant 
skills in the food service industry that could substitute for education requirements.  
Claimant did not need a high school diploma to complete or perform work as reflected in 
his work history.  During that work history, Claimant developed transferable skills  for 
work he could perform within his current restrictions.

43.  Montoya stated that, in evaluating vocational capabilities, it is more 
reasonable to rely on the opinions of treating physicians regarding a Claimant’s  work 
restrictions. In reaching her conclusion that Claimant is employable,  Montoya relied on 
the restrictions of Dr. Wunder and Dr. Brodie, as well as the restrictions of the DIME, Dr. 
Mason, and Dr. Bernton.   Montoya observed that the restrictions of these four 
physicians were consistent with one another, and the ALJ so finds.  Montoya noted that 
these restrictions essentially allow for a sedentary to light work classification. The 
consistency of the restrictions among medical providers makes the restrictions highly 
persuasive and credible.

44.  Montoya is of the opinion that Claimant is capable of performing jobs 
including customer service, cashier, food service supervisor, host, sandwich maker, 
order clerk.  Montoya is further of the opinion that Claimant has the capacity to return to 
even higher level jobs by using previous contacts  and knowledge of the food service 
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industry.  According to Montoya, each of these jobs is  within Claimant’s  vocational 
capabilities and within the restrictions of Dr. Wunder, Dr. Brodie, Dr. Bernton, and Dr. 
Mason.  Montoya is of the opinion that these jobs are available within Claimant’s 
commutable labor market.
 

45. Doris Shriver, Claimant’s vocational expert, is  of the opinion that Claimant 
is  not capable or earning wages.  Shriver and the Claimant stated that, before the day of 
the hearing, Shriver had never met Claimant.  Shriver is of the opinion that “non 
exertional limitations”, including the Claimant’s inability to sit, stand, walk, and reach, 
resulted in a vocational profile which rendered the Claimant unemployable and that it 
was not even worth it for Claimant to apply for any jobs. 
 

46. The reliance by Shriver on Claimant’s “non-exertional” limitations  in 
support of her opinions that Claimant is  unemployable is not consistent with the medical 
evidence, including the testimony of Dr. Wunder and Dr. Bernton, and the reports of Dr. 
Brodie and DIME Dr. Mason.  Shriver’s  opinions  are based on Claimant’s subjective 
report instead of the objective medical findings.   The fact that the critical mass of 
Shriver’s opinion that Claimant is unemployable is her heavy reliance on Claimant’s 
subjective limitations and not on the medical restrictions of Claimant’s primary ATP and 
the DIME physician substantially undercuts the persuasiveness of Shriver’s ultimate 
opinion that Claimant is unemployable.

47.  Montoya acknowledged that, if she only considered what Claimant 
reported about his physical capabilities, Claimant would not be able to work, but to do 
so would require her to disregard the medical evidence. 
 

48.  Montoya was of the opinion in her testimony and in her report that, after 
considering the objective information, Claimant’s medical status, his entire vocational 
profile, Claimant maintains the capacity to return to work.  
 

49. The opinions of Katie Montoya are more consistent with the medical 
evidence and are more credible and persuasive than the opinions  of Doris Shriver.  The 
ALJ finds that the Claimant is  able to earn wages within his medical restrictions and his 
entire vocational profile.

50. Claimant’s age, transferable skills, work restrictions, and ability to 
commute to the Denver labor market via public or private transportation demonstrates 
that he is capable of earning wages.

51. Claimant has failed to prove, by a preponderance of the evidence that he 
is  incapable of earning wages in the competitive job market.  Therefore, Claimant has 
failed tom prove that he is  permanently and totally disabled.  The Claimant reached MMI 
on April 28, 2008.

Continued Medical Treatment/Post-MMI Maintenance Treatment
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52. According to the opinions of Dr. Wunder, the ATP, and Dr. Bernton, 
Claimant’s request for treatment with narcotic medications is no longer reasonable and 
necessary.  

53. A respectable minority, Dr. Ryan, agrees that Dr. Pickett’s treatment, 
including the continued prescription of narcotics, is  reasonably necessary.  The ALJ 
resolves this conflict in favor of the opinions  of Dr. Wunder and Dr. Bernton and against 
Dr. Ryan’s opinion.

54. Dr. Wunder has provided extensive treatment and referrals to the Claimant 
including radiological studies, electrodiagnostic studies, specialist referrals, and other 
care.  Dr. Ryan, called to testify by the Claimant, expressed the opinion that the care 
provided by Dr. Wunder has been appropriate, that Dr. Wunder has made necessary 
referrals, and “went the extra mile and then some” in his treatment of Claimant.   Dr. 
Bernton was of the opinion that the care provided by Dr. Wunder to Claimant has been 
in compliance with the Division of Workers’ Compensation Medical Treatment 
Guidelines. 

55. When Dr. Wunder received an unexpected result of a random urine drug 
screen, which included the presence of marijuana and the absence of a prescribed 
medication, Dr. Wunder determined that it was  no longer reasonable and necessary for 
the Claimant to be treated with narcotic medications.  Other physicians, such as Dr. 
Brodie, an ATP, have raised questions about drug seeking behavior by Claimant. 
 

56. Claimant has received medication from Dr. Pickett without the knowledge 
of Dr. Wunder.  Dr. Ryan and Dr. Wunder each agreed that it is inappropriate for the 
Claimant to be receiving medications from multiple physicians.  

57. When Dr. Wunder refused to prescribe further narcotic medications, 
Claimant obtained narcotic medications from Dr. Pickett.  Dr. Bernton noted that “It is 
common in such situations with patients to seek another physician who may be willing 
to prescribe habituating medications; however, I believe this would be medically 
contraindicated.”  

58. Claimant desires  to treat with Dr. Pickett because Dr. Pickett has been 
willing to provide narcotic medications and support Claimant’s claims of disability where 
other physicians treating the Claimant for this claim have refused. 

59. Dr. Bernton cautioned in his April 3, 2007 report that the failure of treating 
physicians to take into account the Claimant’s  misrepresentation of his symptoms would 
result in inappropriately prolonged medical care and inappropriately expanded disability.   
Dr. Wunder is aware of these issues in his  treatment of Claimant.  There is a question 
whether Dr. Pickett is considering these issues in his treatment of Claimant with narcotic 
medications that Dr. Wunder will not prescribe.
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60. Dr. Bernton was of the opinion that there are non-narcotic treatments that 
would be reasonable to manage Claimant’s pain complaints.  

61. Dr. Wunder is still willing to continue to treat the Claimant for the effects of 
his work injury.

62. Claimant is seeking narcotic and other medication from Dr. Pickett.  
Claimant has demonstrated non-compliance with the narcotics contract with Dr. Wunder, 
obtaining medications and other substances on a surreptitious basis.  The medical 
treatment that the Claimant is requesting from Dr. Pickett, principally continued narcotic 
prescriptions is not causally related to, or reasonably necessary to treat Claimant’s 
admitted injury.   Therefore, Claimant has failed to prove, by preponderant evidence that 
Dr. Pickett’s  narcotic prescriptions are causally related to, or reasonably necessary to 
treat the Claimant for the effects of his  admitted injury.  The lidocaine cream 
recommended by Dr. Pickett is reasonable and necessary treatment for the Claimant, 
and related to the injuries he sustained on September 9, 2005.  Dr. Pickett 
recommended the lidocaine cream to provide pain relief that Claimant was not able to 
get from patches, because the hair on his  body made it difficult for him to use adhesive 
p a t c h e s , w h i c h h e h a d t r i e d p r e v i o u s l y . 
            
          63. C l a i m a n t 
was being prescribed Oxy IR, a narcotic medication, by ATP Dr. Wunder until Dr. 
Wunder obtained the results  of a urine screen dated October 13, 2008. Dr. Wunder 
stopped Claimant’s narcotic medication after that urine screen, and on December 15, 
2008 stated that he no longer needed to see Claimant. Dr. Pickett has since prescribed 
OxyIR and a lidocaine cream for Claimant.   The ALJ finds  that the lidocaine is 
reasonably necessary to treat the Claimant’s work-related condition.  The Oxy-IR is  not 
reasonably necessary.

Disfigurement

64. Claimant manifested a three-inch surgical scar on the front, right side of 
his neck, plainly visible to public view and causally related to his admitted injury.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
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App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon 
appropriate research); the motives of a witness; whether the testimony has been 
contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 
275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an 
expert witness’ special knowledge, training, experience or research (or lack thereof).  
See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the ultimate 
opinion of Katie Montoya that Claimant is employable is  based on more reliable study 
and underlying medical opinion than the opinion of Doris  Shriver that Claimant is 
unemployable because Doris  Shriver relied on Claimant’s subjective (non-exertional) 
limitations and failed to appropriately take into account the permanent medical 
restrictions imposed by Claimant’s ATPs and corroborated by independent medical 
examiners.  Therefore, the ALJ resolves this conflict in the ultimate employability opinion 
in favor of Katie Montoya’s opinion and against Doris Shriver’s  opinion.  Also, as found, 
the opinions of the ATP, Dr. Wunder, and Dr. Brodie, and Dr. Bernton, concerning 
Claimant’s permanent medical restrictions are persuasive, credible and only disputed by 
Dr. Ryan. 

b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits, beyond those admitted by the 
Respondents.  §§ 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 
706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 
(Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).  Also, the burden of proof is generally placed on the party asserting the 
affirmative of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   
A “preponderance of the evidence” is that quantum of evidence that makes a fact, or 
facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 
592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  
As found, the Claimant has failed to sustain his burden with respect to permanent total 
disability and the reasonable necessity of continued narcotic prescriptions by Dr. 
Pickett.  Insofar as Respondents impliedly argued, in their answer brief, that Dr. Pickett 
should be de-authorized as a treating physician, Respondents failed to establish that 
de-authorization of Dr. Pickett is warranted.  As found, a respectable minority, Dr. Ryan, 
agrees that Dr. Pickett’s treatment is appropriate, but the ALJ found the majority opinion 
in this regard more persuasive and credible.

 
 c. An employee is  permanently and totally disabled if he is unable to earn 
any wages  in the same or other employment.  § 8-40-201(16.5)(a) C.R.S. (2008).   In 
determining whether a claimant is permanently and totally disabled, an ALJ may 
consider the claimant’s “human factors,” including the claimant’s age, work history, 
general physical condition, education, and prior training and experience.  Weld County 
School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998); Holly Nursing Care Center v. 
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Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Joslin’s Dry Goods Co. 
v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).  The test for 
permanent total disability is whether employment exists  that is reasonably available to 
the claimant under her particular circumstances.  Id.  This  means whether employment 
is  available in the competitive job market, which a claimant can perform on a reasonably 
sustainable basis.  It does  not mean that an injured worker can actually find a job that 
he can perform within his medical restrictions.  As found, Claimant has worked as an 
executive chef (a high-level job in the restaurant business) and owner of a restaurant.  
According to Katie Montoya, Claimant has significant transferable skills.  As  found, even 
Montoya conceded that if she accepted Claimant’s self imposed restrictions, it would 
then be her opinion that the Claimant could not work.  Montoya, however, accepted the 
permanent medical restrictions of the ATPs and, based on these restrictions, was of the 
opinion that Claimant is  employable.  As found, the ALJ determined that Claimant is 
employable and not permanently and totally disabled.

d. Respondents are liable only for medical treatment that is reasonably 
necessary to cure and relieve the effects  of the industrial injury. § 8-42-101(1)(a), C.R.S. 
(2008); Colorado Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 
1994). It is  a claimant’s burden to prove that an industrial injury is the cause of a 
subsequent need for medical treatment, whether that treatment is in the form of maintenance medical 
care or care designed to cure or relieve the effects of the industrial injury. City of Durango v. 
Dunagan, 939 P.2d 496 (Colo. App. 1997). The Claimant bears the burden of proof to 
establish the right to specific medical benefits, by a preponderance of the relevant 
evidence. See Valley Tree Service v. Jimenez, 787 P.2d 658 (Colo. App. 1990).  
Claimant’s request for treatment with narcotic medications is no longer reasonable and 
necessary, based on the persuasive and credible testimony of Dr. Wunder and Dr. 
Bernton, which, as found, resolves  the medical issue against treatment with narcotic 
medications. 

e.       The Claimant has sustained a serious permanent disfigurement to areas of 
Claimant’s body normally exposed to public view.  See § 8-42-108 C.R.S. 

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Claimant’s claim for permanent total disability benefits is hereby denied 
and dismissed.  The Final Admission of Liability, dated September 5, 2008, is hereby 
affirmed, adopted, and incorporated by reference herein as if fully restated.
 

B. Claimant’s request for continued treatment with narcotic medications by 
Manning Pickett, M.D., is hereby denied and dismissed as not reasonably necessary to 
treat the effects of the admitted injury.  Respondents’ implied request to de-authorize Dr. 
Pickett as an authorized treating physician is hereby denied and dismissed.  Jeffrey A. 
Wunder, M.D., and Dr. Pickett remain the Claimant’s authorized treating physicians  for 
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the provision of treatment to maintain the Claimant at maximum medical improvement 
and to prevent a deterioration of his work-related condition.

C. Claimant is  awarded disfigurement benefits  in the amount of $500.00 for 
the three-inch surgical scar on the front, right side of the his neck, as described in the 
above Findings. 

D. Any and all issues not determined herein are reserved for future decision.

DATED this______day of June 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-669-749

ISSUES

The sole issue determined herein is  a penalty against respondents pursuant to 
section 8-43-304, C.R.S., for violation of OACRP.

FINDINGS OF FACT

1.Claimant suffered an admitted industrial injury on November 26, 2005.

2.On August 15, 2008, Mr. Irwin, the previous attorney for respondents, filed an 
Application for Hearing and Notice to Set (“application”) on the issues of compensability 
and maximum medical improvement (“MMI”).  

3.Mr. Irwin filed the Application to obtain a ruling regarding the relatedness  of 
various body parts and injuries to the admitted work injury.  

4.On August 26, 2008 claimant’s attorney, Mr. Mullens, filed a motion to strike 
respondents’ application.  On September 4, 2008, claimant filed her response to the 
application, adding issues of penalties and attorney fees against respondents.  

5.On September 5, 2008, Mr. Irwin filed an objection to the motion.  Claimant’s 
motion was  denied on September 9, 2008.  A Notice of Hearing was issued on 
September 5 for a December 10, 2008, hearing.
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6.Mr. Irwin and Mr. Mullens have one of the most dysfunctional, conflicted 
relationships ever manifested by two opposing attorneys.  Mr. Irwin developed a policy 
of never orally communicating with Mr. Mullens.

7.At 2:43 p.m., October 17, 2008, Mr. Irwin sent a facsimile transmission of a 
letter to Mr. Mullens, which stated as follows:

“Pursuant to the September 22, 2008 MMI and impairment report 
of Dr. Quick, respondents will be filing a Final Admission of Liability 
consistent therewith.  Therefore, the issues endorsed by 
respondents in their current Application for Hearing are moot.  It is 
respondents’ intent to withdraw their Application for Hearing and to 
cancel the hearing scheduled for December 10, 2008.  Please 
inform in writing by the close of business  Tuesday, October 21, 
2008, as  to whether or not claimant has any objection to the 
withdrawal of respondents’ Application for Hearing and the 
currently-scheduled hearing date.”

8.Mr. Irwin wanted to withdraw the application and vacate the December 10 
hearing because after respondents filed the application, the authorized treating 
physician, Dr. Quick, issued a report indicating that the claimant had reached MMI for all 
conditions and that Dr. Quick’s report rendered the issues set forth in respondents’ 
application moot.  

9.Mr. Irwin gave Mr. Mullens a period of about five days to respond to proposed 
actions before taking action because that had been his custom and practice with Mr. 
Mullens on previous cases.  Mr. Irwin believed that if Mr. Mullens were out of the office 
when the October 17, 2008 correspondence was received, another staff member from 
Mr. Mullens’ office would review the correspondence and respond by October 21, 2008.  

10.On October 21, 2008, the insurer filed a final admission of liability.

11.On October 22, 2008, respondents filed a Notice of Withdrawal of Application 
for Hearing and a Hearing Cancellation form.  The cancellation form for the December 
10 hearing contained a check in the box verifying that respondents had conferred and 
the opposing party agreed to cancel the hearing.  Mr. Irwin instructed his legal assistant 
to prepare and file these documents.

12.Mr. Irwin canceled the hearing because Mr. Mullens  had not contacted him to 
object to vacating the hearing, as he requested in his October 17, 2008 letter.  Mr. Irwin 
believed Mr. Mullens would not object to canceling the hearing because previously Mr. 
Mullens had filed a motion seeking to strike Mr. Irwin’s August 15, 2008 application.  
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13.After respondents filed the cancellation form, Mr. Mullens mailed a letter to Mr. 
Irwin, objecting to canceling the hearing unless respondents  paid claimant’s attorney 
fees and costs.  Mr. Irwin received this letter on October 23, 2008.

14.On October 23, 2008, claimant filed her motion to retain the December 10, 
2008 hearing date.  On November 3, 2008, Mr. Irwin filed an objection to that motion.  
On November 4, 2008, claimant’s motion was granted.  

15.The hearing went forward as scheduled on December 10, 2008 and claimant 
proceeded on her endorsed issues against respondents.   On February 19, 2009, Judge 
Walsh issued his order denying a penalty for alleged dictation of medical care, but 
awarding claimant attorney fees and costs for the application for hearing on an unripe 
issue of MMI.

16.Mr. Irwin filed a cancellation form without agreement of all parties or an order 
of a Judge.  Mr. Irwin had no reasonable basis to believe that Mr. Mullens agreed to 
cancel the December 10, 2008, hearing.  The failure of Mr. Mullens to respond within 
four calendar days  after the faxed October 17 letter would reasonably satisfy Mr. Irwin’s 
obligation to confer prior to filing a motion to vacate the December 10 hearing.  It did not 
provide a reasonable basis for Mr. Irwin to believe that claimant agreed to cancel the 
hearing.  Mr. Irwin’s filing of the cancellation form with the check in the box to verify that 
all parties agreed was an unreasonable violation of OACRP 15.

17.OACRP 15 is not an order of the Director of the Division of Workers’ 
Compensation or of an administrative law judge.

CONCLUSIONS OF LAW

1. Claimant seeks a penalty pursuant to section 8-43-304(1), C.R.S. due to 
respondents’ alleged violation of OACRP 15.  Section 8-43-304(1), C.R.S. provides in 
pertinent part for penalties of up to $500 per day if respondent “violates any provision of 
articles 40 to 47 of this title, or does any act prohibited thereby, or fails or refuses to 
perform any duty lawfully enjoined within the time prescribed by the director or panel, for 
which no penalty has been specifically provided, or fails, neglects, or refuses to obey 
any lawful order made by the director or panel . . .”  “Order” is defined in section 
8-40-201(15), C.R.S., “’Order’ means and includes  any decision, finding and award, 
direction, rule, regulation, or other determination arrived at by the director or an 
administrative law judge.” “Director” is defined as  the Director of the Division of Workers’ 
Compensation.  Section 8-40-201(5), C.R.S.  Violations of orders of an ALJ may be 
subject to penalties pursuant to section 8-43-304, C.R.S.  Holliday v. Bestop, Inc., 23 P.3d 
700 (Colo. 2001).

2. Under section 8-43-304(1), claimant must first prove that the disputed 
conduct constituted a violation of statute, rule, or order.  Allison v. Industrial Claim Appeals 
Office, 916 P.2d 623 (Colo. App. 1995); Villa v. Wayne Gomez Demolition & Excavating, 
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Inc., W.C. No. 4-236-951 (ICAO, January 7, 1997).  Second, if the respondent committed a 
violation, penalties may be imposed only if the respondent’s actions were not reasonable 
under an objective standard.  Pioneers Hospital of Rio Blanco County v. Industrial Claim 
Appeals Office, 114 P.3d 97 (Colo. App. 2005); Jiminez v. Industrial Claim Appeals Office, 
107 P.3d 965 (Colo. App. 2003); Pueblo School District No. 70 v. Toth, 924 P.2d 1094 
(Colo. App. 1996).  The standard is "an objective standard measured by the 
reasonableness of the insurer's action and does not require knowledge that the conduct 
was unreasonable." Colorado Compensation Insurance Authority v. Industrial Claim 
Appeals Office, 907 P.2d 676, (Colo.App., 1995). 

3. OACRP 15 provides:

After a response to an application is filed, the application may not be 
withdrawn and the hearing may not be vacated except upon the 
agreement of all parties or upon the order of a judge.  If the parties agree 
to the withdrawal of the application the applicant must promptly notify the 
OAC of the agreement to vacate the hearing.  Notification shall be made 
by letter, facsimile or telephone.

4. As found, respondents  committed an unreasonable violation of OACRP 15 
by filing the cancellation form with the check in the box to verify that all parties agreed.

5. Nevertheless, OACRP 15 is  not an “order” or “duty enjoined by the 
Director or Panel” within the meaning of section 8-43-304, C.R.S.  The OACRP were 
promulgated by the Department of Personnel and Administration, outside the jurisdiction 
of the Division of Workers’ Compensation, which is under the authority of the 
Department of Labor and Employment.  Section 24-50.3-104(3)(g), C.R.S. (2008) gives 
the Executive Director of the Department of Personnel and Administration (“DPA 
Executive Director”) exclusive authority to “promulgate procedural rules governing the 
conduct of hearings before the office of administrative courts.”  The OACRP were 
promulgated by the DPA Executive Director on October 26, 2005, and expressly 
repealed any rules promulgated by the Director of the Division of Workers’ 
Compensation for conduct of OAC hearings.  See Statement of Statutory Authority, 
Basis and Purpose, Colorado Department of Personnel and Administration, 1 CCR 
104-3 (2005).  The DPA Executive Director did not enact the OACRP under the title or 
authority of an Administrative Law Judge.  The OACRP were not orders  “arrived at” by 
an administrative law judge, the Director, or the panel pursuant to Section 8-40-201(15), 
C.R.S. (2008).  

6. Claimant’s argues that “Chief Judge Directive 21” by the Director of OAC 
changes the status  of OACRP to those of the Director of the Division of Workers’ 
Compensation.  That policy is titled “Discovery:  Division of Workers’ Compensation” 
and provides:

1.      Section 8-43-201, C.R.S., gives the Administrative Law Judges 
(ALJs) of the Office of Administrative Courts (OAC) original, concurrent 



67

jurisdiction with the Director of the Division of Workers’ Compensation 
(DOWC) to deal with contested workers’ compensation matters.  When the 
OAC is dealing with contested workers’ compensation matters, it stands in 
the shoes of the DOWC – it is the agency.

 2.       Ordinarily, discovery concerning non-parties is limited to 
depositions upon an order of an ALJ.  Discovery concerning the agency 
itself (DOWC or OAC) is even more limited.  Absent a compelling reason, 
discovery is limited to a public records request under the State Public 
Records Act, Section 24-72-201 et seq., C.R.S., or an order of an ALJ 
after a hearing on the issue of “compelling reason for discovery 
concerning the agency.” ¨

This  policy statement by the OAC Director and Chief Judge does not change the 
statutory provision that penalties may only be imposed for violation of an “order” of an 
ALJ or a “duty enjoined” by the Director of the Division of Workers’ Compensation or the 
Panel, but does not include a rule adopted by the DPA Executive Director.  Chief Judge 
Directive 21 appears  to attempt to limit the availability of discovery from the Division of 
Workers’ Compensation in claims between claimants and respondents.  It does not 
address violations of rules of either division.  

7. To the extent that claimant argues OAC must be able to enforce the 
OACRP, section 8-43-207(1), C.R.S., provides several enumerated powers to the ALJ, 
including issuing orders, controlling the entire course of the hearing, making evidentiary 
rulings, and disposing of procedural issues.  Section 8-43-207(1)(e) and (p), C.R.S. 
(2008) and OACRP 2(B) apply the CRCP to workers’ compensation hearings.  As such, 
an ALJ is empowered to impose sanctions found in the CRCP where appropriate in 
workers’ compensation hearings.  Parties should not understand that they may flout 
OACRP with impunity.  Violation of such rules may be remedied by simply reinstating an 
improperly canceled hearing, or imposition of far more severe sanctions, including 
exclusion of issues and evidence.  Nevertheless, penalties under section 8-43-304, 
C.R.S., are not available as a remedy.

8. Penalties may not be imposed for violations not specifically enumerated in 
§ 8-43-304(1).  Eller v. Boulder Valley School District, W.C. No. 4-694-053, (Industrial 
Claim Appeals Office, April 10, 2009), held that penalties could not be imposed for 
violation of rules announced in supreme court opinions, although penalties could be 
imposed for the same conduct if proscribed by rules  of the Director of the Division of 
Workers’ Compensation.  Consequently, respondents’ violation of OACRP 15 is  not 
subject to a penalty pursuant to section 8-43-304, C.R.S.

 9. Claimant argued at hearing that respondents’ assertion that C.R.S. 
§8-43-304 does not apply to violations of the OACRP is an affirmative defense that 
must be specifically pled.  Claimant’s  argument is without merit because claimant bears 
the initial burden of establishing that the penalty she is  seeking is  permissible and 
legally authorized under the Workers’ Compensation Act.
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ORDER

 It is therefore ordered that:

1. Claimant’s claim for a penalty against respondents for violation of OACRP 
15 is denied and dismissed.

2. All matters not determined herein are reserved for future determination.

DATED:  June 11, 2009   

Martin D. Stuber
Administrative Law Judge

SUPPLEMENTAL ORDER
WORKERS’ COMPENSATION NO. WC 4-683-101

ISSUES

 The issue for determination is  Claimant’s request for penalties to be assessed 
against Insurer. 

FINDINGS OF FACT

1. Claimant filed the Application for Hearing and Notice to Set on September 
9, 2008.  Claimant requested penalties  and alleged Insurer did not reimburse 
Claimant for her mileage expenses in a timely manner as required by Rule 16-11
(A)(2), C.R.S. Claimant requested that she be reimbursed for her mileage for 
authorized medical care.  Claimant mailed to Insurer on June 5, 2008, two 
requests for mileage reimbursement.  One request was for $19.71, and one was 
for $150.12. Payment was due on July 5, 2008, thirty days later.  Insurer timely 
paid the request for $19.71.  The adjustor testified that only one was paid initially 
because she did not realize that there were two different requests.  Due to the 
difference in the amount, the adjustor should have known there were two 
different requests.  Claimant’s counsel wrote to Insurer on July 30, 2008, and 
advised of the mistake.  There was further follow-up from Claimant’s counsel’s 
office. Insurer mailed the check for $150.12 on September 22, 2008.  

2. Insurer paid temporary total disability (TTD) benefits  late.  A check was 
due on August 21, 2008, and was paid on August 27, 2008, six days late.  A 
second check was due on October 30, 2008, and was paid on November 10, 
2008, eleven days late.  Insurer has a computer system, “Autopay,” to issue TTD 
checks timely.  These payments “fell off” Autopay, as payments  do under 
Insurer’s system from time to time.  Insurer is  aware that payments  occasionally 
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fall off of Autopay, but has not fixed Autopay or had its adjustors look at every 
TTD claim every two weeks to assure that the payment has  not “fallen off” the 
system.  Insurer knows that some TTD payments will be late under this system.  
These two checks were a total of 17 days late.  

3. Other TTD checks were also paid late.  Claimant’s  counsel had directed 
that Claimant’s checks be sent to counsel’s office at 225 N. Fifth Street in Grand 
Junction.  Counsel advised Insurer of a change of address on July 31, 2007, 
September 20, 2007, and January 2, 2008.  A TTD check due November 15, 
2007, was received one day late because it was sent to the previous address.  A 
TTD check due December 27, 2007, was received six days  late because it was 
sent to the previous address.  A TTD check due January 10, 2008, was received 
four days late because it was sent to the wrong address.  The adjustor had 
difficulty getting the computer system to recognize the address change because 
of the different ways the system treats addresses of law firms and individual 
attorneys. The adjustor knew or should have known of this  quirk of the Insurer’s 
computer system, and entered the address change in such a way that would 
have had the TTD checks sent to the correct address.  The checks were received 
a total of eleven days late.  

4. Rule 16-11(A)(3), WCRP, requires an insurer to reimburse a claimant for 
the cost of authorized services within thirty days after the receipt of the bill.  
Insurer has violated Rule 16-11(A)(3), WCRP.  Insurer failed to take the action 
that a reasonable insurer would take to comply with that rule. The violations were 
timely cured.  However, Claimant has established by clear and convincing 
evidence that Insurer knew or should have known that it was in violation of Rule 
16-11(A)(3), WCRP.

5. Section 8-42-105(2)(a), C.R.S., and Rule 5-6(B), WCRP, requires Insurer 
to pay temporary disability benefits at least once every two weeks.  Insurer has 
violated a Rule, an order, or the Workers’ Compensation Act.  Insurer failed to 
take the action that a reasonable insurer would take to comply with the Act,  or 
the rules. The violations were timely cured.  However, Insurer knew or should 
have known that it was in violation. 

6. Claimant had no other source of income. Claimant had to get food from 
her mother and from the food bank. It was hard for Claimant to pay her bills. 
Claimant was assessed late charges.  Claimant borrowed money from her 
mother.  Christmas 2007 was stressful for Claimant.  Claimant had to apply for 
public assistance.  Claimant’s car insurance was cancelled.  The harm to 
Claimant from the late payments was significant - more than minor, but not 
catastrophic. 
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CONCLUSIONS OF LAW

1.Claimant filed the Application for Hearing and Notice to Set on September 9, 
2008.  Claimant requested penalties and alleged that Insurer did not reimburse 
Claimant for her mileage expenses in a timely manner as required by Rule 16-11(A)(2), 
WCRP.  The reverence to subsection (A)(2) was an error.  Claimant actually seeks a 
penalty for violation of Rule 16-11(A)(3), WCRP. 

2.Requests for a penalty must be specifically plead.  Section 8-43-304(4), C.R.S. 
The purpose of the section is to require notice to the insurer of the alleged conduct that 
must be corrected so as  to afford an opportunity to cure. Ficco v. Owens Brothers 
Concrete Company, W.C. No. 4-546-848 (ICAO, May 30, 2007).  

3.Claimant’s application does allege a failure to timely reimburse for mileage 
expenses.  Although the correct rule was cited, there was in incorrect cite to the 
subsection.  Nonetheless, the application adequately informed Insurer of the basis 
upon which the penalty was sought and afforded an opportunity to cure.  The penalty 
was specifically plead.  

4.It has been found that Insurer has  violated a rule, an order, or the Workers’ 
Compensation Act.  An insurer fails  to obey an order if it fails to take the action that a 
reasonable insurer would take to comply with the order. The insurer's  action is therefore 
"measured by an objective standard of reasonableness." Jiminez v. Indus. Claim 
Appeals Office, 107 P.3d 965, 967 (Colo.App. 2003). The reasonableness of an 
insurer's action depends on whether the action was predicated on a rational argument 
based in law or fact. Jiminez v. Indus. Claim Appeals Office, supra, 107 P.3d at 967. 
Insurer failed to take the action that a reasonable insurer would take to comply with the 
Act, the rules, or the Order. 

5.If a violation is cured within twenty days of the Application for Hearing, the party 
seeking the penalty must show by clear and convincing evidence that the alleged 
violator know or reasonably should have known of the violation.  Section 8-43-304(4), 
C.R.S. Insurer did cure the violations in a timely manner.  Claimant has established by 
clear and convincing evidence that Insurer knew or should have known that it was in 
violation, and therefore a penalty will be assessed. 

6.In assessing a penalty, it is  proper to consider principles of "proportionality" 
derived from the due process and excessive fines  clauses. See Cooper Industries v. 
Leatherman Tool Group, 532 U.S. 424 (2001). Factors relevant to this  determination 
include the degree of the violator's culpability, the relationship between the penalty and 
the harm caused to the "victim" of the violator's conduct, and sanctions imposed in 
other cases. Cooper Industries v. Leatherman Tool Group, supra; McOmber v. 
Associated Business Products, supra; Strombitski v. Man Made Pizza, Inc., W. C. No. 
4-403-661 (ICAO, 2005).  Those factors were considered in setting the amounts of the 



71

penalties.  In particular, Claimant’s had no other source of income, she had to get food 
from her mother and from the food bank, it was  hard for her to pay her bills, she was 
assessed late charges, she borrowed money from her mother, Christmas 2007 was 
stressful, she had to apply for public assistance, and her car insurance was cancelled.  
The harm to Claimant was significant - more than minor, but not catastrophic. 

7.Claimant requested that she be reimbursed for her mileage for authorized 
medical care.  Claimant mailed the request to Insurer on June 5, 2008. Insurer mailed 
the check for $150.12 on September 22, 2008.  For this violation, a penalty of $1.00 per 
day will be assessed from July 5, 2008, to July 30, 2008 (25 days, $25.00), and a 
penalty of $10.00 per day from July 30, 2008, to September 22, 2008 (54 days, 
$540.00), for a total penalty of $565.00. 

8.Insurer paid TTD benefits  late.  A check was due on August 21, 2008, and was 
paid on August 27, 2008, 6 days late.  A second check was due on October 30, 2008, 
and was paid on November 10, 2008, 11 days late.  These two checks  were a total of 
17 days late. Insurer did cure the violations in a timely manner.  Claimant has 
established by clear and convincing evidence that Insurer knew or should have known 
that it was in violation, and therefore a penalty will be assessed.  A penalty will be 
assessed at the rate of $50.00 per day, for a total of $850.00. 

9.Other TTD checks were also paid late when Insurer did not change the address 
the checks were sent to.  The checks  were received a total of 11 days late.  Insurer did 
cure the violations in a timely manner.  Claimant has established by clear and 
convincing evidence that Insurer knew or should have known that it was in violation, 
and therefore a penalty will be assessed. A penalty will be assessed at the rate of 
$25.00 per day for this violation, for a total penalty of $275.00. 

10.The total penalty assessed is $1,690.00.  $1,267.50 (75%) shall be paid to 
Claimant and $422.50 (25%) shall be paid to the Subsequent Injury Fund.  Section 
8-43-304(1), C.R.S.

ORDER

 It is  therefore ordered that Insurer shall pay a penalty of  $1,267.50 to Claimant 
and $422.50 to the Subsequent Injury Fund.  All matters not determined herein are 
reserved for future determination.

Dated: June 19, 2009

Bruce C. Friend, Judge
Office of Administrative Courts
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-694-053

ISSUES

 Whether Claimant is entitled to an award of penalties under Section 8-43-304(1), 
C.R.S. for violation of WCRP 18-6(A) and/or Section 8-47-203(1), C.R.S. based upon 
representatives from Employer and Insurer meeting with the ATP on October 11, 2006 
and January 8, 2007 without notification to Claimant and without Claimant’s  presence at 
the meetings.

FINDINGS OF FACT

 Based upon the evidence presented at hearing and contained in the record, the 
ALJ finds as fact:

 1. Claimant alleged that she sustained a compensable injury on June 28, 
2006 arising out of and in the course of her employment with Employer.  After reporting 
of the injury, Employer designated Arbor Occupational Medicine, Dr. James Rafferty, 
D.O. to treat Claimant for her alleged injuries.  The parties do not dispute that Dr. 
Rafferty is an ATP.

 2. Dr. Rafferty evaluated Claimant on June 28, 2006.  Claimant complained 
of head, neck and low back pain from falling over backwards in a chair.  Dr Rafferty’s 
diagnosis was: “presumptive strains, cervical and thoracic spines”.

 3. Hearing was previously held on February 14, 2008 before ALJ Michael E. 
Harr.  By Order dated June 20, 2008 ALJ Harr denied and dismissed Claimant’s  claim 
for compensation and benefits for the June 28, 2006 injury.

 4. Paula Lowder is a claims adjuster for CCMSI, a third-party claims 
administrator for the self-insured Employer.  Ms. Lowder was the adjuster assigned to 
Claimant’s claim for the alleged June 28, 2006 injury.  Ms. Lowder took over adjusting 
responsibilities for Claimant’s claim in August 2006.

 5. On October 11, 2006 Ms. Lowder attended a medical staffing with Dr. 
Rafferty and Jeanne Aguilar, the Director of Human Resources for Employer.  At this 
staffing, Claimant’s pending claim was discussed.  Claimant was not notified in advance 
of this medical staffing with the ATP nor was Claimant in attendance at the staffing.  Ms. 
Lowder attended this staffing at the request of Employer.  The staffing consisted of the 
physician explaining the status of the claim, the type of treatment being given and the 
treatment plan.  Ms. Lowder did not ask questions of the physician.  
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 6. On January 8, 2007 Ms. Aguilar attended a medical staffing with Dr. 
Rafferty and a physician’s assistant, Mary Ellen Brandon.  At this staffing, Claimant’s 
pending claim was again discussed.  Claimant was not notified in advance of this 
medical staffing with the ATP nor was Claimant in attendance at the staffing.

 7. The point of the staffing meetings  with the ATP was so Employer could be 
current with the ATP’s treatment and plan of treatment.  The staffing meetings  were 
initiated by the Employer.  

 8. Jeanne Aguilar prepared notes from the staffing meetings with the Dr. 
Rafferty.  Ms. Aguilar’s note of the October 11, 2006 staffing concerning Claimant’s 
claim reflects: “consistent from medical perspective.  Ruptured disc in neck.  
Recommend epidural steroid injection. Not good candidate for surgery.  Prior accidents, 
but didn’t report neck pain after surgeries.  Probably would get a rating.”

 9. Ms. Aguilar’s note from the January 8, 2007 staffing concerning Claimant’s 
claim reflects: “C5 and 6 cervical disc herniation.  Neck pain consistent.  Two cervical 
epidurals.”

 10. Director Bob Summers issued an Order on November 18, 2008 
concerning the claim for penalties for an alleged violation of WCRP 18-6(A) as claimed 
by Claimant in this case.  Director Summers specifically found:

“It should be noted that the intent of Rule 18-6 is to set a fee for 
reimbursement of the physician when there is  a conference.  The 
Rule is  not intended to set standards for when a conference is 
required, and should not be read to prohibit an employer from ever 
talking to an authorized treating physician without the claimant 
being present.  On the other hand, certain conversations between 
an employer and an authorized treating physician are clearly 
inappropriate.”

11. The Director issued an Interpretive Bulletin dated May 22, 2002 
addressing issues concerning the privacy of medical information in relation to the 
required exchange of medical reports in workers’ compensation matters.  In this 
interpretive Bulletin the Director commented upon the provisions  of Section 8-47-203(1), 
C.R.S.  The Director stated that Section 8-47-203(1), C.R.S. provides that filing a claim 
for workers’ compensation is  deemed to be a limited waiver of the doctor-patient 
privilege that applies to the injury or disease that is the subject of the case.

 12.   At hearing, Claimant presented the testimony of Dr. John Hughes, M.D.  
Dr. Hughes is a Board Certified occupational medicine physician.  In his testimony, Dr. 
Hughes did not offer any opinion on whether a violation of the WCRP or of a statutory 
provision of the Workers’ Compensation Act had occurred.  Dr. Hughes opinions on the 
propriety of in-person meetings with an ATP were offered from Dr. Hughes perspective 
as a physician considering the guidelines  from the American College of Occupational 
Medicine.  Dr. Hughes testified that the phrase “limited waiver” found in Section 
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8-47-203(1), C.R.S. is ambiguous.  Dr. Hughes acknowledged that differing opinions 
exist among occupational medicine physicians concerning the appropriateness of 
“staffings” with the physician outside of the presence of the patient.  

 13. At hearing, Claimant presented the testimony of Mack Babcock, Esq.  Mr. 
Babcock is  an attorney licensed in the State of Colorado since 2002.  Mr. Babcock has 
represented both Claimants and Employers in workers’ compensation claims.  Mr. 
Babcock expressed the opinion that ex parte meetings with the ATP were not 
permissible based upon his interpretation of the Workers’ Compensation Act, the 
WCRP, the CRCP, case law and Ethical opinions issued by the Colorado Supreme 
Court regulating the conduct of licensed attorneys.  Mr. Babcock admitted that he had 
no direct authority for this opinion.  Mr. Babcock admitted that nothing in the WC Act or 
the WCRP directly prohibited the type of staffing meetings as were held between Ms. 
Aguilar, Ms. Lowder and the ATP in this case.  Mr. Babcock acknowledged that the 
provisions of Section 8-47-203(1) do not specifically prohibit such staffing meetings and 
that reasonable minds can differ on this issue.  Mr. Babcock interprets the phrase 
“limited waiver” in Section 8-47-203(1), C.R.S. to limit the medical information being 
waived to the information on the medical conditions  related to or at issue in a claim for 
Workers’ Compensation benefits  and not the form of communication with the ATP.  Mr. 
Babcock stated that the specific language of Section 8-47-203(1) does not proscribe the 
method of communication with the ATP.

 14. Mr. Babcock testified that the language of WCRP 18-6(A) is ambiguous.  
Specifically, Mr. Babcock testified that the term “all parties” found in WCRP 18-6(A) is 
not clear as to whether it refers to all legal parties to a claim for benefits or only to those 
persons (parties) who are going to attend a conference with an ATP or other physician.  
Mr. Babcock testified that in his  opinion WCRP 18-6(A) does not apply to meetings with 
an ATP other than “conferences” where all parties are present.  Mr. Babcock stated his 
opinion that the staffing meetings  here were not “conferences” or “Samms 
conferences” (referring to the case of Samms v. District Court, 908 P.2d 520 (Colo. 
1985).  Mr. Babcock testified that no violation of WCRP 18-6(A) had occurred based 
upon the facts of this case.  Mr. Babcock opined that Employer and Insurer here had an 
objectively reasonable basis to conduct staffing meetings with the ATP without notice to 
or attendance by Claimant in light of the Director’s February 5, 2008 letter because such 
staffing meetings were not “conferences” as referenced in WCRP 18-6(A).  

 15. Claimant also presented the testimony of Barb Furutani, Esq. at hearing.  
Mr. Furutani is a licensed attorney in Colorado who represents  claimants in workers’ 
compensation matters.  Mr. Furutani testified that the phrase “limited waiver” found in 
Section 8-47-203(1), C.R.S. is not defined in the statute.  Ms. Furutani expressed her 
opinion that the “limited waiver” of Section 8-47-203(1) prohibits any ex parte 
communication with an ATP.  Ms. Furutani relied upon the provisions of Section 
13-90-107, C.R.S. and case law for this  opinion.  In Ms. Furutani’s opinion the term 
“limited” in Section 8-47-203(1) means that a claimant must receive notice about any 
communication with an ATP because the statute says the waiver of the doctor-patient 
privilege is “limited”.  
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 16. In a letter dated January 30, 2008 Ms. Furutani requested clarification 
from the Director concerning the meaning of “conference” found in WCRP 18-6(A).  In 
her letter, Mr. Furutani asserted that her discussions with treating physicians were not 
“conferences” under WCRP 18-6(A) to which the opposing party or attorney needed to 
receive advance notice of.  The Director replied by letter dated February 5, 2008 stating 
that the rule was intended to apply when there is a conference, for example a Samms 
conference.  The Director further stated that the rule was not intended to set standards 
or address communication with a doctor in general.  By using the word “conference” it 
was meant to cover a situation when all parties are getting together with a doctor.  The 
Director stated that when holding a “conference” (emphasis supplied) all parties  should 
be present and there must be notice 24 hours in advance.  The Director was addressing 
the provisions of WCRP 18-6(A) as they existed prior to amendment.

 17. Respondents presented the testimony of Thomas L. Kanan, Esq. at 
hearing.  Mr. Kanan is a licensed attorney in Colorado who represents  employers and 
insurers  in workers’ compensation matters.  Mr. Kanan testified that the term 
“conference” used in WCRP 18-6(A) is not clear and could mean different things to 
different people.  Mr. Kanan interpreted WCRP 18-6(A) as applying only to Samms 
conferences.  Mr. Kanan opined that no violation of WCRP 18-6(A) had occurred under 
the facts  of this  case.  In Mr. Kanan’s opinion, the staffing meetings  held in this case fell 
under the provisions  of WCRP 18-5 and not 18-6(A) because they were not 
“conferences” as used in WCRP 18-6(A). 

 18. Pamela Lowder, as the adjusted assigned to handle Claimant’s  claim for 
workers’ compensation benefits for the alleged injury of June 26, 2006, was a person 
who was necessary to resolve the claim as contemplated in Section 8-47-203(1), C.R.S.

 19. The ALJ further finds that Jeanne Aguilar, as the Director of Human 
Resources for Employer, was a person who was necessary to resolve the claim of 
Claimant for an alleged injury of June 26, 2006 as contemplated by Section 8-47-203
(1), C.R.S.

 20. Based upon the conflicting opinions of the witnesses and the evidence 
presented, the ALJ finds that Employer and Insurer had an objectively reasonable basis 
to believe that conducting staffing meetings with the ATP on October 11, 2006 and 
January 8, 2007 without prior notice to Claimant and without Claimant’s attendance 
were not violations of WCRP 18-6(A) or Section 8-47-203(1), C.R.S.

 21. The ALJ finds that Respondents’ did not violate Section 8-47-203(1), 
C.R.S. by conducting staffing meetings with the ATP without prior notice to Claimant and 
without Claimant’s attendance on the dates at issue here.

 22. The ALJ finds that the staffing meetings held on October 11, 2006 and 
January 8, 2007 were not “conferences” as contemplated by WCRP 18-6(A) because 
they were not situations  when all parties were meeting with the doctor.  The ALJ further 
finds that Employer and Insurer did not violate WCRP 18-6(A) under the facts of this 
case by failing to give Claimant 24 hours notice of the staffing meetings with the ATP.  
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CONCLUSIONS OF LAW

23. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the 
burden of proving entitlement to benefits  by a preponderance of the evidence.  Section 
8-42-101, supra.   A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues involved; 
the Judge has not addressed every piece of evidence that might lead to a conflicting 
conclusion and has rejected evidence contrary to the above findings  as unpersuasive.  
Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

Ripeness of Claimant’s claim for penalties under Section 8-47-203(1), C.R.S.:

24. Respondents argue that Claimant’s January 28, 2009 Application for 
Hearing alleging a penalty for violation of Section 8-47-203(1), C.R.S. is  either not ripe 
for adjudication or is  barred by the doctrine of claim preclusion.  Respondents argue 
that attorney’s fees should be awarded against Claimant under Section 8-43-211(2)(d) 
for endorsing an unripe issue.  The ALJ disagrees that either of these principles serve to 
preclude determination of Claimant’s claim for penalties under Section 8-47-203(1), 
C.R.S.  The ALJ does not agree that Claimant endorsed an unripe issue for hearing 
sufficient to support an award of fees and costs under Section 8-43-211(2)(d), C.R.S. 

25. As Respondents correctly point out, both of Claimant’s claim for penalties  
for violation of WCRP 18-6(A) and Section 8-47-203(1), C.R.S. arise out of the same 
factual basis.  That basis being that on two occasions a representative of the Employer 
or the Insurer met with the ATP to discuss Claimant’s claim without prior notification to 
Claimant and without Claimant being in attendance at the meeting.  Respondent’s 
reason that because the ALJ initially granted a Motion for Summary Judgment as to the 
alleged WCRP 18-6(A) violation, no real or immediate controversy existed regarding 
whether a violation of Section 8-47-203(1), C.R.S. existed.  This reasoning fails 
because the ALJ in his  order on the Motion for Summary Judgment specifically noted 
that he was not deciding whether a violation of Section 8-47-203(1), C.R.S. had 
occurred or whether the conduct at issue here fell within the provisions  of Section 
8-47-203(1).  Thus, contrary to Respondents argument, there was  a real and immediate 
controversy regarding whether Respondents’ conduct would support imposition of a 
penalty for violation of Section 8-47-203(1).  The simple fact that a determination was 
made that a set of facts  did not support a penalty under the Rule does not mean that a 
real and immediate controversy did not exist about whether that same set of facts  could 
support imposition of a penalty for violation of a statutory provision of the Act.  Although 
they may be based upon common facts, the controversies are separate and distinct.
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26. Respondents further argue that the doctrine of claim preclusion bars 
Claimant’s claim for penalties for violation of Section 8-47-203(1).  Respondents  reason 
that this issue was one that could have been decided in connection with Claimant’s 
claim for penalties for violation of WCRP 18-6(A) and since the claims for penalties are 
all tied to the same set of facts or conduct, the claim for penalties  under Section 
8-47-203(1) is  barred by claim preclusion.  The ALJ disagrees with Respondents 
argument and analysis.  The first requirement for application of the doctrine of claim 
preclusion is finality of the judgment.  Holnam, Inc. v. Indus. Claim Appeals Office, 159 
P.3d 795, 798 (Colo. App. 2006).  Here, Claimant appealed the Order granting summary 
judgment in Respondent’s favor on the claim for penalties  and the matter was 
remanded back to the ALJ for further proceedings.  Thus, no final order or judgment has 
been entered on Claimant’s claim for penalties and claim preclusion is not applicable 
under the facts of this case.  See, Rantz v. Kaufmanlegal, 109 P.3d 132 (Colo. 2005) 
(judgment that is on appeal is  not a final judgment for purpose of application of issue 
preclusion).

The statutory basis for imposition of penalties:

 27. The imposition of penalties under Section 8-43-304(1) is  a two-step 
process.  First, it must be determined whether a party has violated the Act in some 
manner, failed to carry out a lawfully enjoined action, or violated an order.  If a violation 
is  found, it must then be determined if the violator acted reasonably.  See, Allison v. 
Indus. Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995).

 28. Under Section 8-43-304(1) penalties may be imposed when a party (1) 
violates any provision of the Act; (2) does any act prohibited by the Act; (3) fails  or 
refuses to perform any duty lawfully mandated within the time prescribed by the Director 
or Panel; or (4) fails, neglects, or refuses to obey any lawful order of the director or 
Panel.  Holliday v. Bestop, Inc., 23 P.3d 700 (Colo. 2001).  Failure to comply with a 
procedural rule is a failure to obey an “order” within the meaning of Section 8-43-304(1).  
Pioneers Hosp. v. Indus. Claim Appeals Office, 114 P.3d 97 (Colo. App. 2005).    Section 
8-43-304 is penal in nature and is to be narrowly and strictly construed.  Support, Inc. v. 
Indus. Claim Appeals Office, 968 P.2d 174 (Colo. App. 1998).

 29. The reasonableness of a party’s action depends upon whether the actions 
were predicated on a rational argument based on law or fact.  Diversified Veterans 
Corporate Center v. Hewuse, 942 P.2d 1312 (Colo. App. 1997).  The party’s actions are 
measured by an objective standard of reasonableness.  Jimenez v. Indus. Claim 
Appeals Office, 107 P.3d 965 (Colo. App. 2003).  The standard is "an objective standard 
measured by the reasonableness of the insurer's action and does not require knowledge 
that the conduct was unreasonable." Colorado Compensation Insurance Authority v. 
Industrial Claim Appeals Office, 907 P.2d 676, (Colo. App., 1995).  
 
 30. The party seeking imposition of a penalty bears the burden of proof.  
Martin v. CobreTire/Bridgstone Firestone, W.C. No. 4-453-804 (October 4, 2004).  In this 
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case, Claimant seeks imposition of penalties  against Respondents  and bears the 
burden of proof by a preponderance of the evidence.    

 Application of Section 8-47-203(1), C.R.S. to the facts:

31. Section 8-47-203 “Access to files, records, and orders” provides at 
subsection (1):

“Notwithstanding the provisions of section 8-47-202, the filing of a claim 
for compensation is  deemed to be a limited waiver of the doctor-patient 
privilege to persons who are necessary to resolve the claim. . .”

32. As found, both Ms. Aguilar and Ms. Lowder were persons necessary to 
resolve Claimant’s claim for benefits.  By filing a claim for compensation, Claimant made 
a limited waiver of her doctor-patient privilege to Ms. Aguilar and Ms. Lowder.  Thus, 
within the limitations of that waiver, Ms. Aguilar and Ms. Lowder were permitted to 
obtain information from physicians such as  the ATP here who have examined and 
provided Claimant with medical treatment in connection with her claim for 
compensation.  

33. At issue here is the meaning and scope of the term “limited waiver” found 
in Section 8-47-203(1) and whether that term encompasses and applies to prohibit the 
conduct at issue in this case and therefore give rise to a claim of penalties for violation 
of Section 8-47-203(1).  The term “limited waiver” as found in Section 8-47-203(1) is  not 
defined within that statute.  Nor is  the term “limited waiver” defined in the general 
definitions section of the Act, Section 8-40-201, C.R.S.  The term “limited waiver” is not 
used elsewhere within the Act.  The ALJ has  not found any case law interpreting that 
statutory section and term.  In attempting to interpret the meaning of the term “limited 
waiver” and apply it to the facts of this case, the ALJ looks for guidance to the case law 
that has dealt with interpretation and application of the doctor-patient privilege.  Such an 
analysis addresses Claimant’s  argument that the language of Section 8-47-203(1) 
imports into the Act the doctor-patient privilege codified at Section 13-90-107(1)(d), 
C.R.S. 

34. The physician-patient privilege in Section 13-90-107(1)(d) is impliedly 
waived when a patient-litigant, Claimant here, places her physical condition at issue as 
the basis  of a legal claim or affirmative defense.  Weil v. Dillon Companies, Inc., 109 P.
3d 127 (Colo. 2005); Sheid v. Hewlett Packard, 826 P.2d 396 (Colo. App. 1991).  The 
language of Section 8-47-203(1) recognizes this principle by providing that the filing of a 
claim for compensation is a waiver of the doctor-patient privilege.  The implied waiver is 
limited to records, information or communications relating to the specific claims alleged 
and is not a waiver of the entirety of a patient’s medical records.  Alcon v. Spicer, 113 P.
3d 736, 739–741, (Colo. 2005).  The privilege is not waived with respect to 
communications unrelated to the claim or defense.  Alcon, supra at 739.  The language 
of Section 8-47-203(1) recognizes this principle by providing that the waiver of the 
doctor-patient privilege resulting from the filing of a claim for compensation is “limited”.  
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35. The inquiry then is  whether the limited nature of the waiver of the doctor-
patient privilege in Section 8-47-203(1) extends to prohibit the type of contact with the 
ATP at issue in this case.  As Claimant notes, nothing in the language of Section 
8-47-203(1) addresses oral communication with a physician.  It is  well established that 
missing or non-existent provisions may not be read into the Act.  Krause v. Artcraft Sign 
Co., 710 P.2d 480 (Colo. 1985).  Therefore, the literal language of Section 8-47-203(1) 
does not address the type of contact with the ATP at issue in this case and would not 
provide Claimant with a basis  for a claim for penalties under Section 8-43-304(1) based 
upon the facts presented. Nor can such a prohibition be read into the Act to provide 
Claimant with a basis for her claim for penalties under Section 8-43-304(1). 

36. Claimant argues that the limited nature of the waiver under Section 
8-47-203(1) encompasses a prohibition against the type of contact with an ATP at issue 
here.  Claimant relies  upon the holdings in Reutter v. Weber, 179 P.3d 977 (Colo. 2007) 
and Samms v. District Court, 908 P.2d 520 (Colo. 1995) in support of her argument.  
The ALJ is not persuaded that these cases support Claimant’s  argument under the facts 
of this case.

37. In Reutter the Colorado Supreme Count addressed the issue of whether a 
patient was entitled to attend interviews of medical providers where the providers did 
not possess any residually privileged information.  The Court specifically rejected the 
argument that the holding in Samms entitled the patient to notice and an opportunity to 
attend such interviews.  Reutter at 982.  The Court held that Samms does not create a 
blanket rule that entitles a plaintiff (claimant, in the Workers’ Compensation context) to 
attend any interview with a medical provider regardless of the circumstances.  Reutter 
at 980.  The Court in Reutter analyzed the patient’s  entitlement to notice and an 
opportunity to attend an interview with a physician by looking at whether the physician 
was likely to have residually privileged information that would be subject to protection 
under the physician-patient privilege.  In Reutter, because there was no evidence that 
the physicians sought to be interviewed possessed any residually privileged information, 
the Court held that plaintiff was  not entitled to attend the interviews.  Here, there is no 
credible or persuasive evidence that the ATP possessed any residually privileged 
information.  Based upon the analysis by the Court in Reutter the ALJ concludes that 
Claimant was  not entitled to notice and an opportunity to attend the medical staffings 
with the ATP at issue here.  To conclude that Claimant was entitled to notice of the 
meetings when she was not entitled to attend would elevate form over substance.  
Respondents therefore did not violate or exceed the limited waiver provisions of Section 
8-47-203(1) under the facts of this case.  The ALJ does not find persuasive Claimant’s 
argument that the limited waiver in Section 8-47-203(1) applies  only to the release of 
medical reports or records.  Such a result would read non-existent language into the Act 
and is inconsistent with the analysis of the privilege by the Reutter Court.  Claimant has 
failed in her burden to prove entitlement to penalties for a violation of Section 8-47-203
(1) under the facts of this case.  

Application of WCRP 18-6(A) to the facts:
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38.   The language of WCRP 18-6(A) in effect at the time of the conduct at 
issue in this case provided:

“Telephone or face-to-face conferences shall be related to the 
injured worker’s treatment.  All parties shall receive actual 
notification from the requesting party in advance and within 24 
hours of scheduling.”

39. The ALJ previously entered summary judgment against Claimant on her 
claim that the meetings with the ATP violated WCRP 18-6(A).  In their Order of Remand 
the Panel remanded the matter to the ALJ for further proceedings to determine 
Claimant’s entitlement to penalties based upon Employer’s failure to comply with the 
applicable version of WCRP 18-6(A).  Contrary to Claimant’s argument, the Panel did 
not determine that a violation of WCRP 18-6(A) occurred but rather only that the ALJ 
erred in concluding as a matter of law that WCRP 18-6(A) did not apply to provide a 
basis for a claim for penalties.  

40. In his February 5, 2008 letter responding to an inquiry from Ms. Furutani 
the Director attempted to clarify the meaning of the term “conferences” as found in the 
version of WCRP 18-6(A) applicable in this case.  There, the Director stated that the 
term “conferences” meant a situation when all parties  were getting together with a 
doctor.  The effect of the Director’s February 5, 2008 letter addressing this issue was 
not considered by the ALJ in the summary judgment proceeding nor by the Panel in its 
Order of Remand.  Because witnesses have testified that WCRP 18-6(A) contains 
ambiguous terms, specifically the terms “conferences” and “All parties” the ALJ 
addresses the interpretation of these terms as applied to the facts of this case in order 
to make a determination as to whether WCRP 18-6(A) provides  Claimant with a basis 
for penalties under the facts.  

41. As found above, there is a clear divergence of opinion on the meaning of 
the term “conferences”.  The Director’s construction and interpretation of the Rules is 
generally entitled to great weight and should not disturbed unless plainly erroneous or 
inconsistent with the rule or underlying statute.  Timberline Sawmill & Lumber, Inc. v. 
Indus. Claim Appeals Office, 624 P.2d 367 (Colo. App. 1981).  Giving deference to the 
Director’s construction and interpretation of the term “conferences” in the applicable 
version of WCRP 18-6(A), the ALJ concludes that this term applies to situations when 
all of the persons (parties) involved in a claim for compensation seek or plan to meet 
with a physician.  Further, the Director’s letter interpreting WCRP 18-6(A) applies the 
requirement of 24 hours notice to “all parties” to the situation when a “conference” is 
being held.  Applying that construction or interpretation to the facts of this case, the 
staffing meetings here held solely between representatives from Employer or Insurer 
and the ATP were not “conferences” under WCRP 18-6(A) and Claimant was  not 
entitled to 24 hours notice of the meetings.  Such an interpretation and application to the 
facts of this case is consistent with the expert opinion of Mr. Babcock who was called as 
a witness by Claimant in support of her claim for penalties for violation of WCRP 18-6
(A).  Crediting the Director’s interpretation and the opinion of Mr. Babcock, the ALJ 
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concludes that Claimant failed to meet her burden of proof to show a violation of WCRP 
18-6(A) under the facts of this case. 

The existence of an ‘objectively reasonable’ basis::

42. Although the ALJ concludes that Claimant has failed to prove violations of 
Section 8-47-203(1) or WCRP 18-6(A) under the facts  of this  case, the ALJ feels it 
necessary to address the objective reasonableness of Respondents’ conduct that is  at 
issue here.  As found above, both the medical and legal communities  acknowledge a 
difference of opinions on the issues presented in this  case and the application of 
Section 8-47-203(1) and WCRP 18-6(A) to the facts.  Both hold strong and reasoned 
beliefs  on both sides of the issues.  In light of such a divergence of opinions, the ALJ 
concludes that it cannot be said that Respondents were objectively unreasonable in 
their actions to meet with the ATP to conduct medical staffing of Claimant’s  case without 
prior notice to the Claimant of the meeting and without Claimant’s attendance at the 
meeting.  In reaching this and the above conclusions, the ALJ should not be understood 
as saying that ex-parte meetings or communications with a physician are per se 
reasonable or permitted.  Whether such meetings or communications  are reasonable or 
permitted may well depend upon an analysis such as used by the Court in Reutter 
applied to the individual facts of each case.          

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for penalties under Section 8-43-304(1) for a violation of 
Section 8-47-203(1) is denied and dismissed.

 2. Claimant’s claim for penalties under Section 8-43-304(1) for a violation of 
WCRP 18-6(A) is denied and dismissed.

 3. Respondents’ claim for attorney fees and costs under Section 8-43-211(2)
(d) is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  June 19, 2009

Ted A. Krumreich
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-696-256

ISSUES

The issue for hearing was Claimant’s petition to reopen his workers’ 
compensation claim and permanent partial disability benefits, if applicable.

The parties stipulated that Dr. Lopez of LaPlata Family Medicine is  and was 
Level II certified when he provided care to and evaluated claimant.

The parties stipulated that Dr. Leslie S. Harrington is and was Level II certified 
when she evaluated claimant.

The parties stipulated that Dr. Gordon K. Lindberg is  not and was not Level II 
certified when he provided care and evaluated claimant.

FINDINGS OF FACT

1. Claimant is  a 46 year old employee of Respondent-employer who suffered 
an admitted injury on August 21, 2006 when he was working with liquid propane 
and a flash fire occurred.  Claimant suffered injuries to his bilateral forearms, 
wrists, hands, neck and face.

2. Claimant initially was evaluated at Mercy Regional Medical Center on the 
date of the injury.  Based upon the extensive burns Claimant received, it was 
determined that Claimant would require specialty care.  Claimant was transferred 
to University of Colorado Hospital on the date of the injury and was treated by Dr. 
Lindberg.  Claimant underwent debridement of the burns with curettage under 
generalized anesthesia.  Claimant underwent a total of three debridement 
procedures before being discharged by Dr. Lindberg in good condition on 
September 1, 2006.  Claimant was instructed to follow up with Dr. Lindberg once 
every week upon discharge.

3. Claimant returned to University of Colorado Hospital on September 7, 
2006 for re-examination by Ms. Henderson, a nurse practitioner.  Claimant was 
instructed on moisturizing his wounds, advised on sun protection and had his 
prescriptions refilled.  Claimant returned to Dr. Lindberg on September 14, 2006.  
Dr. Lindberg noted that Claimant’s  neck was essentially healed and no further 
intervention was  warranted.  Dr. Lindberg noted that Claimant’s bilateral upper 
extremities were status post transite placement with the transite having fallen off, 
indicating that the healing process is ongoing.  Claimant did not have any signs 
of infection and was instructed to continue his moisturizing cream and physical 
therapy exercises.
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4. Claimant was re-evaluated by Ms. Henderson on September 28, 2006.  
Claimant denied any ongoing pain.  Ms. Henderson noted that Claimant’s 
bilateral upper extremities were completely healed with hyperemic-colored skin.  
Ms. Henderson reported that Claimant had good range of motion of his wrists, 
fingers and elbows, and Claimant’s  face was completely healed with normal-
appearing colored skin.  Claimant was instructed to continue to follow up with 
University of Colorado Hospital in one month.

5. Claimant was referred for care in Durango with Dr. Lopez on October 12, 
2006.  Claimant reported to Dr. Lopez that he was not currently experiencing any 
pain.  Dr. Lopez referred the Claimant to San Juan Hand Therapy for work on 
improving his range of motion and released Claimant to return to modified duty.  
Claimant returned to Dr. Lopez on October 23, 2006 for re-examination.  
Claimant reported he went to a couple of sessions of physical therapy and the 
therapist thought he had full range of motion and did not need further therapy.  
Dr. Lopez noted that the erythema was fading and sensation was normal with full 
range of motion.  Claimant was to follow up with Dr. Lopez in two weeks. 

6. Claimant returned to University of Colorado Hospital on November 2, 2006 
with reports of no itching or pain and good range of motion with all fingers and 
both hands.  Claimant was instructed to continue with the lotion and scar 
massage and to return to the clinic in 1 to 2 months for follow up.  Claimant was 
next evaluated by Dr. Lopez on November 6, 2006 and reported being released 
from physical therapy with good range of motion.  Dr. Lopez noted that there was 
no need for further therapy and placed Claimant at maximum medical 
improvement (“MMI”) with no impairment.

7. Respondents filed a Final Admission of Liability (“FAL”) on November 20, 
2006.  Claimant did not object to the FAL and his claim was closed as a matter of 
law pursuant to Section 8-43-203(2)(b)(II).  The FAL specifically denied any 
liability for medical benefits after MMI.

8. Claimant returned to University of Colorado Hospital on September 6, 
2007 for his one-year follow up with Dr. Witt.  Claimant complained to Dr. Witt of 
symptoms including mild itching and prickling sensation to his right extremity.   
Dr. Witt noted that Claimant’s  burns had healed with hypopigmented skin with no 
sign of erythema, edema or induration.

9. Claimant was referred to Dr. Harrington on March 20, 2008.  Dr. 
Harrington opined that Claimant had residual dysethesias in both upper 
extremities as well as changes in activities of daily living as a result of the burns.  
Dr. Harrington noted that Claimant’s dysthesias would likely continue for several 
years.  Dr. Harrington provided Claimant with an impairment rating of 11% whole 
person for his burns and agreed that Claimant was at MMI.

10. Dr. Harrington’s  report was forwarded to Dr. Lopez by Claimant on June 
16, 2008.  Dr. Lopez opined that Claimant’s condition had not worsened since 
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being placed at MMI because the range of motion and nerve symptoms were 
present in 2006, but expected to resolve with the passage of time.  Dr. Lopez 
otherwise agree with Dr. Harrington’s report.  The ALJ finds the response by Dr. 
Lopez compelling insofar as Dr. Lopez acknowledges that Claimant could have 
received an impairment rating as of the date he was placed at MMI on November 
6, 2006, but his symptoms were thought to be ones that would resolve over time.  
Insofar as the symptoms did not resolve over time, this constitutes a mistake on 
the part of Dr. Lopez.

11. Claimant testified at hearing that he has  ongoing complaints including 
prickling sensation in extreme temperature changes and sensitivity to cold and 
heat.  Claimant also complained of chemical hypersensitivity on his arms.  
Claimant testified that these sensitivities are different than before the burn injury.  
The ALJ finds Claimant’s testimony credible. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law:

1. Section 8-43-303(1), C.R.S., provides:

At any time within six years after the date of injury, the director or an 
administrative law judge may … review and reopen any award on the 
ground of fraud, an overpayment, an error, a mistake, or a change in 
condition ….

 2. The ALJ may grant a reopening of a closed claim based on any mistake of 
fact that calls into question the propriety of a prior order, even in a case where benefits 
were properly denied on the then existing evidence.  Standard Metals Corp. v. Gallegos, 
781 P.2d 142 (Colo. App. 1989).  The ALJ must determine whether a mistake occurred 
and whether it was the type of mistake that justifies reopening.  Travelers Insurance Co. 
v. Industrial Commission, 646 P.2d 399 (Colo. App. 1981).  When determining whether a 
mistake justifies reopening, the ALJ may consider whether the mistake could have been 
avoided through the exercise of available remedies and due diligence, including the 
timely presentation of evidence.  Garcia v. Qualtek Manufacturing, W.C. No. 4-391-294 
(ICAO August 13, 2004).  Standard Metals Corp. v. Gallegos thus recognizes the ALJ 
may properly consider whether newly discovered evidence was available at the time of 
the original hearing and could have been presented by the exercise of due diligence.  
Huckabee v. Colorado Memory Systems, W.C. No. 4-151-013 (ICAO February 25, 
1994).  

 3. The ALJ finds that Claimant has met his  burden of proof by a 
preponderance of the evidence that his  claim should be reopened based upon a 
mistake.  The ALJ finds the report from Dr. Lopez credible that Claimant’s range of 
motion was impaired as of November 6, 2006 and was expected to improve.  The fact 
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that the range of motion did not improve represents  a mistake that justifies reopening of 
his claim.

 4. Claimant argues that Respondents  are compelled to admit for the 11% 
whole person impairment rating based upon their failure to request a Division 
Independent Medical Examination (“DIME”) within 30 days of receiving the impairment 
rating from Dr. Harrington.  The ALJ disagrees.

 5. At the time Respondents  received the impairment rating from Dr. 
Harrington, Claimant’s case was closed as a matter of law.  Claimant has cited to no 
authority, and the court is unaware of any case that would require Respondents to 
request a DIME on a case that is closed.

ORDER

 It is therefore ordered that:

 1. The Claimant’s petition to reopen is granted.

All matters not determined herein are reserved for future determination.

DATED:  June 18, 2009

Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-707-838

ISSUES

Did Respondents  overcome the Division IME opinion regarding permanent 
impairment by clear and convincing evidence?

Did Claimant prove by a preponderance of the evidence that he is entitled to 
maintenance medical treatment?

The parties  stipulated at the hearing that Claimant’s average weekly wage is 
$958.07 as of the date of MMI.

FINDINGS OF FACT
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1. Claimant was employed as  a laborer working on the striping crew for the 
employer.  In October, 2006, employer placed ten (10) six (6) gallon buckets of 
highway paint inside the maintenance shop in Durango, Colorado.  The lids to 
the buckets of paint were opened to allow the paint to dry for disposal purposes.

2. In November, 2006, Claimant began developing symptoms including 
blurred vision, chest pain, and headaches.  Claimant was evaluated in the 
emergency room on December 6, 2006 with symptoms including sore throat, 
headache, and chest pain.  Claimant was diagnosed with chemical exposure and 
instructed to keep out of the area with the chemicals and only work in a well 
ventilated area.

3. Claimant was referred for medical treatment with Stephen Johnson, M.D.  
Claimant was first examined on December 7, 2006 with reports of headaches for 
approximately two weeks with a more recent onset of light-headedness, tightness 
in his chest, visual blurring, and a sore throat.  Dr. Johnson diagnosed Claimant 
with apparent toxic fume exposure that he determined was most likely from the 
open paint cans.  Claimant was evaluated by Dr. Jernigan on December 8, 2006 
with complaints  of blurry vision.  Claimant returned to Dr. Jernigan on December 
11, 2006 with complaints of significant headache and shortness of breath in 
addition to blurry vision.

4. Claimant was eventually taken off of work by Dr. Johnson on January 2, 
2007 after Claimant reported a significant worsening of his  headaches.  Claimant 
was re-evaluated by Dr. Johnson on January 9, 2007 and reported continued 
problems with severe headaches and reports of problems with his memory.  
Because of Claimant’s  continued problems with his vision, Dr. Jernigan 
prescribed Claimant glasses.  Claimant was eventually released to return to work 
without restrictions on February 14, 2007.  After another onset of worsening 
headaches, Dr. Johnson took Claimant off of work again on March 21, 2007.

5. Claimant was referred for an IME with Dr. J. Tashof Benton on January 29, 
2007.  Dr. Bernton, in addition to his evaluation, also reviewed the indoor air 
assessment conducted by employer on January 27, 2007 to determine the levels 
of volatile organic compounds (“VOCs”) present in the facility.  Claimant reported 
symptoms to Dr. Bernton of blurry vision, decreased vision, headaches, some 
numbness of his  right thumb and forefinger, sore throat and chest pain.  Dr. 
Bernton noted that according to the indoor air assessment, all of the compounds 
that were found to be present in the facility were several orders of magnitude 
below the permissible exposure levels  established by OSHA.  After completing 
his examination of Claimant, Dr. Bernton opined that Claimant’s symptoms, 
including his  visual symptoms and reported headaches, were not related to toxic 
exposure or Legionnaire’s disease, or any other potential exposure he had.  

6. On April 11, 2007, Claimant returned to Dr. Johnson.  After reviewing Dr. 
Bernton’s medical report, Dr. Johnson advised Claimant that there was no further 
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treatment indicated and placed Claimant at MMI with no recommendations for 
maintenance care.

7. Claimant underwent a Division-sponsored Independent Medical 
Examination (“DIME”) on August 17, 2007 with Dr. Edwin Healy.  Dr. Healy 
opined that Claimant was not at MMI and recommended Claimant be evaluated 
by a neurologist or headache specialist and undergo a brain MRI.  Dr. Healy 
provided Claimant with a PPD rating of 5% whole person for Episodic 
Neurological Disorders of slight severity.  

8. Claimant returned to Dr. Johnson for additional treatment and was 
eventually placed at MMI by Dr. Johnson on June 19, 2008 with a 15% whole 
person impairment rating.  Dr. Johnson also recommended periodic follow up 
visits.  At the time Claimant was placed at MMI by Dr. Johnson, Claimant 
reported his headaches were reasonably under control.  Claimant returned to Dr. 
Healey on October 29, 2008 for the follow up DIME.  Dr. Healy agreed that 
Claimant was at MMI and concurred with Dr. Johnson’s impairment rating of 15% 
whole person for episodic neurological disorder of slight severity.  Dr. Healey 
noted that Claimant continued to experience mild memory problems and 
disequilibrium problems.

9. Respondents had the DIME report from Dr. Healy reviewed by Dr. 
Bernton.  Dr. Bernton disagreed with Dr. Healy’s impairment rating and opined in 
his deposition that the burden of relating Claimant’s  symptoms to his  chemical 
exposure cannot be met in this  case.  Dr. Bernton took issue with Dr. Healy’s 
impairment rating insofar as Dr. Healy does not provide a diagnosis on which a 
work-related impairment can be based.  

10. Respondents do not appear to dispute that Claimant has suffered a 
compensable workers’ compensation claim as a result of his  exposure to 
chemicals at work, as compensability is  not at issue in this claim.  Respondents 
do argue, however, that Claimant’s subjective symptoms cannot be caused by 
the chemical exposure Claimant experienced.

11. The ALJ finds that the opinion of Dr. Healey regarding the extent of 
Claimant’s permanent impairment is  supported by the report of Dr. Johnson.  The 
ALJ finds that Respondents  have not shown that it is highly probable and free 
from substantial doubt that Dr. Healy’s impairment rating is  incorrect.  The ALJ 
finds that the report and testimony from Dr. Bernton demonstrate a difference of 
medical opinion as to whether Claimant’s symptoms could be caused by the 
chemical exposure in this case.  

12. The ALJ finds  that due to Claimant’s ongoing subjective complaints, and 
the recommendation from Dr. Johnson that Claimant have periodic follow up 
visits, a general order of maintenance medical benefits is  appropriate in this 
case.  Respondents, obviously, will retain the right to dispute any specific 
maintenance medical treatment in the future.
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CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law:

1. Sections 8-42-107(8)(b)(III) and (c), C.R.S., provide that the determination 
of a DIME physician selected through the Division of Workers' Compensation shall only 
be overcome by clear and convincing evidence. Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME 
physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995).  A fact or proposition has been proved by clear and convincing evidence if, 
considering all the evidence, the trier-of-fact finds it to be highly probable and free from 
serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere 
difference of opinion between physicians fails to constitute error.  See, Gonzales v. 
Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).

2. The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is  required to identify and evaluate all losses and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial 
Claim Appeals Office, supra.   

3. As found, Respondents have failed to overcome the opinion of Dr. Healy 
that the claimant suffers from a 15% whole person impairment by clear and convincing 
evidence.  

4. The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent 
further deterioration of his physical condition.  Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988).  An award for Grover medical benefits is neither contingent upon a 
finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus 
authorizes the ALJ to enter an order for future maintenance treatment if supported by 
substantial evidence of the need for such treatment. Grover v. Industrial Commission, 
supra.

5. As found, Claimant has proven by a preponderance of the evidence that 
he is entitled to future maintenance treatment.
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ORDER

 It is therefore ordered that:

 1. Respondents shall pay Claimant permanent partial disability benefits of 
15% whole person based upon an AWW of $958.07

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  June 18, 2009

Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-713-200

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., 
Administrative Law Judge (ALJ), on June 4, 2009, in Denver, Colorado.  The hearing 
was digitally recorded (reference: 6/4/09, Courtroom 3, beginning at 8:31 AM, and 
ending at 9:54 AM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s  counsel, giving Respondents  3 
working days after receipt thereof within which to file objections.  The proposed decision 
was filed on June 11, 2009.  No timely objections were filed.  After a consideration of the 
proposal, the ALJ has modified it and, as modified, hereby issues the following decision. 

ISSUES
 

The issues to be determined by this decision concern medical benefits; 
specifically, whether the use of Lyrica as  prescribed by the Claimant’s authorized 
treating physician (ATP), Jennifer Loucks, M.D., is causally related to the work-related 
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osteoarthritis  and reasonably necessary to cure and relieve the effects of the Claimant’s 
compensable on-the-job injury.

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1.  Claimant suffered a compensable occupational disease while working for 
the Employer.  This was determined by the previously issued order of ALJ Peter J. 
Cannici, dated July 27, 2009.  ALJ Cannici determined that the Claimant’s osteoarthritis 
was an occupational disease caused by his work activities.  The Claimant also has 
rheumatoid arthritis that is not part of his work-related injury.

2. The Claimant has received treatment for his arthritis from Dr. Loucks, who 
is a rheumatologist.  The Claimant has been treating with Dr. Loucks for several years.  

3. Dr. Loucks prescribed the drug, Lyrica, for treatment of the Claimant’s 
pain.  In her May 13, 2009 report, Dr Loucks stated that the Claimant responded well to 
the Lyrica in reducing his pain caused by his osteoarthritis.  Dr. Loucks also stated that 
the Claimant’s use of Lyrica allowed her to avoid prescribing narcotic pain medication, 
thus, helping to prevent dependence and addiction that chronic pain sufferers can 
develop.

4. According to the Claimant, since taking Lyrica he has experienced a 
reduction in pain in his hands, knees and feet.  The Claimant stopped taking Lyrica for 
about two months early in 2009 and the pain returned.  When he went back on Lyrica 
the pain was again reduced.

5.  Annu Ramaswamy, M.D., an occupational physician, performed an 
independent medical examination (IME) of the Claimant on behalf of the Respondents.  
Dr. Ramaswamy testified and stated in his medical reports that Lyrica is primarily used 
for the treatment of paresthesias, which is numbness and tingling.  He stated that the 
FDA (Federal Drug Administration) had not approved Lyrica for treatment of 
osteoarthritis.  He conceded that osteoarthritis can be a painful condition.  He also 
stated that a study showed Lyrica to be effective in a small percentage of osteoarthritis 
sufferers that was not significant enough to justify prescribing Lyrica for treatment of the 
condition.  In the face of Claimant’s pain relief from the use of Lyrica, Dr. Ramaswamy 
did not provide a persuasive explanation of why the small percentage of osteoarthritis 
sufferers was not significant enough to justify prescribing Lyrica. 

6. On cross-examination, Dr. Ramaswamy stated that any drug can be used 
for treatment of a condition even though it has not been approved by the FDA for that 
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specific use.  Implicit in his opinion is that the drug must not be specifically prohibited.  
There is no indication that the use of Lyrica for the treatment of pain from osteoarthritis 
is prohibited.  Dr. Ramaswamy also stated that Lyrica was safer than narcotic 
medication.

7. The ALJ finds that the Claimant receives relief from his work-related 
osteoarthritis symptoms through the use of Lyrica, as prescribed by Dr. Loucks.  While 
studies may show that it is not effective for many osteoarthritis sufferers, the Claimant 
has testified credibly that it is effective for him.  Lyrica is a reasonable and safer 
alternative than the use of potentially dangerous and addictive narcotics.  

8. ALJ Cannici previously found that the Claimant’s osteoarthritis was caused 
by his work with Employer.  In his Order, ALJ Cannici ordered the payment of 
reasonably necessary medical benefits and temporary total disability benefits.  
Consequently, ALJ Cannici entered an appealable order on July 27, 2007, and no timely 
appeal thereof was filed.  Nonetheless, Respondents retain the right to challenge the 
reasonable necessity of medical treatment at any time. 
            
      9. The Claimant has been actively 
receiving treatment from Dr. Loucks, who is a rheumatologist.  Dr. Ramaswamy is an 
internist and an occupational physician.  The specialty of Dr. Loucks is more closely 
focused on the treatment of osteoarthritis than that of Dr. Ramaswamy, and Dr. Loucks’ 
area of expertise is specifically more relevant to the treatment of Claimant’s work-
related osteoarthritis.  Also, the fact that she is the ATP who has been treating the 
Claimant for a long period of time, as opposed to a one-time IME engaged by the 
insurance carrier for a causality opinion, offers one more indicator of enhanced weight 
and credibility to Dr. Loucks’ opinion.  Therefore Dr. Loucks’ opinion carries more 
weight, and is more credible and persuasive than Dr. Ramaswamy’s opinion, when 
addressing the treatment of osteoarthritis.  

10. The ALJ finds the Claimant’s testimony that Lyrica has helped control his 
pain credible and persuasive.  The ALJ can find no other motive on Claimant’s part than 
to treat his osteoarthritis. Indeed, the Claimant stated that he wanted to avoid narcotics 
and Lyrica helps him to do that.  This enhances the Claimant’s credibility.   

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
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(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this includes whether or not the expert opinions are adequately founded upon 
appropriate research); the motives of a witness; whether the testimony has been 
contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 
275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an 
expert witness’ special knowledge, training, experience or research (or lack thereof).  
See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, Dr. Loucks, the 
ATP, has more specific expertise in the treatment of osteoarthritis than one-time IME Dr. 
Ramaswamy (an internist and occupational physician) because Dr. Loucks is a 
rheumatologist who has treated the Claimant for a long period of time.  Therefore, her 
opinion that Lyrica provides Claimant with relief from his work-related osteoarthritis is 
more credible and persuasive than Dr. Ramaswamy’s opinions to the contrary.  As 
Claimant’s ATP, Dr. Loucks’ opinions are entitled to more weight than Dr. Ramaswamy’s 
opinions, which were based on a one-time examination and a review of some medical 
literature.  Also, as found, Claimant’s testimony concerning the relief Lyrica offered him 
was persuasive and credible.

 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits.  § 8-43-201 and 8-43-210, C.R.S. 
(2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial 
Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).   A “preponderance of the evidence” is that 
quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. 
M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002].   Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, Claimant has sustained his 
burden of proof with respect to the causal relatedness and reasonable necessity of his 
Lyrica prescription.

c. The Workers Compensation Act,  §8-42-101, C.R.S. (2008), provides that 
the employer shall provide medical treatment “as may reasonably be needed at the time 
of the injury or occupational disease and thereafter during the disability to cure and 
relieve the employee from the effects of the injury.”   To be a compensable benefit, 
medical care and treatment must be causally related to an industrial injury or 
occupational disease.  Dependable Cleaners v. Vasquez, 883 P. 2d 583 (Colo. App. 
1994).  As found, Claimant’s Lyrica prescription is causally related to his compensable 
osteoarthritis.  Also, medical treatment must be reasonably necessary to cure and 
relieve the effects of the industrial occupational disease.  § 8-42-101 (1) (a), C.R.S. 
(2008).  Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial 
Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). As found, Claimant’s Lyrica 
prescription is reasonably necessary to cure and relieve the effects of his compensable 
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osteoarthritis.   Lyrica is a better alternative than narcotic pain relievers and the 
Claimant would prefer to use Lyrica rather than addictive narcotics.
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ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. Respondents shall pay for the prescription medication Lyrica as prescribed by 
Dr. Loucks, subject to the Division of Workers’ Compensation Medical Fee 
Schedule.

B.  Any and all issues not determined herein are reserved for future decision.

DATED this______day of June 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-714-186

ISSUES

 Where the respondents file a final admission of liability, and the claimant contests 
the final admission by requesting a Division Independent Medical Examination, 
may the respondents then withdraw the final admission and force the claimant to 
prove a compensable occupational disease by a preponderance of the evidence?

 If the respondents may withdraw the final admission, did the claimant prove by a 
preponderance of the evidence that he sustained a compensable occupational 
disease proximately caused by the hazards of his employment as a bus driver? 

 Did the claimant prove by a preponderance of the evidence that he is entitled to 
an award of ongoing medical benefits after maximum medical improvement?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following 
findings of fact:

 The claimant alleges that he sustained a compensable occupational disease that 
affects his cervical spine.

 The employer hired the claimant as a school bus driver in November 2001.  For 
ten years prior to accepting the school bus job the claimant owned his own business as 
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a heavy equipment operator.  The claimant drove a front-end loader and a large truck 
used to transport paving materials.  The claimant admitted that this  work required 
repetitive neck motion, particularly when he was involved in paving jobs.  The claimant 
was required to use rearview mirrors and look over his shoulder when backing up.  The 
claimant also admitted that he experienced considerable jarring, particularly when he 
was working off-road.  The claimant worked approximately 50 hours per week during 
paving season.

 The claimant testified that he had some occasional back and neck symptoms 
while he was working as a heavy equipment operator.

 The claimant testified that his job as a school bus driver requires him to be on 
duty for 6 hours per day with some overtime.  Overtime is most frequent in the spring 
when children go on field trips and other expeditions.  The claimant drives a regular 
route that requires him to pick up students  and deliver them to school in the morning 
and to take them home in the afternoon.  The claimant is off duty between the morning 
and afternoon shifts.  

 The claimant testified that operating the school bus requires  him to engage in 
neck motion approximately every 5 seconds that he is driving.  The claimant stated that 
he checks four rearview mirrors mounted on the sides and hood of the bus, and an 
overhead mirror used to observe children riding on the bus.  The claimant also 
frequently moves his neck when loading and unloading children.  Such movement is 
necessary to watch for potential hazards around the bus.  The claimant stated that one-
half of his  route requires him to drive into the country where he encounters potholes  and 
washboard roads.  

 The claimant testified that in the spring of 2006 he experienced neck symptoms 
that caused him to seek treatment from his chiropractor, Dr. Maurice Tiahrt, D.C.  The 
claimant obtained the treatment in June 2006 and he recalled that the problems 
resolved over the summer while he was no longer driving the school bus.  However, 
when he returned to work in the fall of 2006 the symptoms recurred.  The claimant 
recalled that he returned to Dr. Tiahrt, who referred him to a physician.  At that time the 
claimant reported to the employer that he believed he had sustained a work related 
injury.

 The claimant has a lengthy and complicated medical history involving several 
parts of his body.  The claimant had 4 surgeries on his left knee in the 1980’s.

 On March 25, 1996, Dr. A. Lee Gordon examined the claimant.  The claimant 
reported a history of “a couple of months of numbness and tingling” in the middle and 
ring fingers of the left hand.  Dr. Gordon noted a positive Tinel’s  sign at the elbow for the 
ulnar nerve.  Dr. Gordon diagnosed mild “cubital tunnel left elbow.”
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 On January 16, 2003, the claimant sought chiropractic treatment from Dr. Tiahrt.  
At that time the claimant reported left upper back pain, but no neck pain.

On March 20, 2003 Dr. Timothy Allen, M.D. performed an electrodiagnostic study 
of the claimant’s left upper extremity.  Based on the study Dr. Allen diagnosed moderate 
to severe carpal tunnel syndrome (CTS) with nerve compression.

On February 10, 2004, Dr. Gordon noted that the claimant had a history of CTS 
since “October 2002.”  Dr. Gordon noted “night time paresthesias and numbness while 
driving,” and that electrical studies confirmed severe CTS.  On February 23, 2004, the 
claimant underwent a left carpal tunnel release surgery. 

 In December 2004 the claimant presented to Dr. Gordon with a history of 
numbness and paresthesias in the right hand.  Electrical studies showed bilateral CTS.  
Dr. Gordon diagnosed right CTS.  The claimant underwent a right carpal tunnel release 
in January 2005.

 Dr. Richard Johnson, M.D., examined the claimant on February 11, 2005.  The 
claimant reported pain in both shoulders for one week, with the left side worse than the 
right.  The pain was “excruciating” at night and tended to improve with daytime 
activities.  Dr. Johnson referred the claimant to Dr. Michael Thakor, M.D., for evaluation.

 Dr. Thakor examined the claimant on February 25, 2005.  The claimant reported 
severe pain along the anterior aspect of both shoulders and pain in the left knee.  Dr. 
Thakor diagnosed “inflammatory polyarthritis.”  Dr. Thakor prescribed Prednisone for 
treatment of the claimant’s inflammatory condition.

 In March 2005 Dr. Thakor reported the claimant had improved some with 
Prednisone, but he continued to experience “significant pain in his left shoulder.”  Dr. 
Thakor prescribed Vicodin for the pain.  In May 2005 Dr. Thakor added the drug 
Methotrexate.  On August 19, 2005, Dr. Thakor formally diagnosed the claimant’s 
condition as rheumatoid arthritis (RA).  

 Dr. Thakor has continued to treat the claimant for RA.  At his deposition testimony 
on May 7, 2009, the claimant stated that he is still taking Prednisone and Arava, and 
that Dr. Thakor prescribed these drugs for treatment of his RA.  

 Dr. Tiahrt’s  notes reflect that on June 7, 2006, the claimant sought chiropractic 
treatment for the first time since 2003.  The claimant gave a history of neck pain, 
stiffness and numbness on the left side.  Dr. Tiahrt diagnosed  C6-7 and T1 disc 
problems on the left side. Dr. Tiahrt also provided chiropractic treatment on June 12, 
2006.

 After a lapse in treatment the claimant returned to Dr. Tiahrt on October 9, 2006.  
Dr. Tiahrt diagnosed a “subluxation complex with disc symptoms at C5 and C6.  Dr. 
Tiahrt referred the claimant for additional evaluation.  On October 9 Dr. Tiahrt issued a 
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written statement opining that the “reoccurring injury to [the claimant’s] cervical spine 
appears to be of the repetitive nature and related to his work.”

 After Dr. Tiahrt issued his opinion the claimant reported to his employer that he 
believed he had sustained a work-related injury.  The employer referred the claimant for 
treatment at Poudre Valley Hospital.  

 On October 12, 2006, Linda Starks, N.P., examined and treated the claimant.  
The claimant gave a history that he was a school bus driver for five years.  The claimant 
advised Ms. Starks that in May 2006 he experienced pain in his neck and left shoulder, 
but the pain resolved after he stopped driving during the summer months. However 
symptoms of neck and trapezius pain returned after he resumed his job in the fall.  The 
claimant was also experiencing numbness and tingling in the left fourth and fifth fingers.  
The claimant disclosed his history of RA but opined that his  pain was different than RA 
pain.  The claimant was  diagnosed with a cervical strain and trapezius  strain.  Physical 
therapy and Skelaxin were prescribed.  

 The claimant received conservative treatment for his condition through the 
remainder of 2006.  Treatment included physical therapy and a referral for chiropractic 
treatment.

 The claimant underwent a cervical MRI study on December 20, 2006.  The MRI 
showed evidence of kyphoscoliosis of the cervicothoracic spine and multi-level 
degenerative changes of the cervical discs and facet joints, including a mild 
degenerative anterolisthesis  of C4 on C5, mild central canal stenosis  from C4-5 through 
C6-7, and moderately severe C7 through T1 neuroforaminal narrowing.  

 Dr. Jeannette Mercer, M.D., became an authorized treating physician in January 
2007.  On January 4, 2007, Dr. Mercer noted the cervical MRI showed multilevel 
degenerative disc and facet joint degeneration, moderately severe bilateral foraminal 
stenosis at C4-5 and C5-6, severe bilateral foraminal stenosis at C6-7, and moderately 
severe right and severe left C7-T1 foraminal narrowing.  Dr. Mercer diagnosed neck 
pain with dysesthesias  in the arm most likely to [sic] foraminal narrowing that is severe 
in the lower levels of the cervical spine.”  Dr. Mercer prescribed physical therapy and 
consideration of steroid injections.

 On January 25, 2007, Dr. Mercer noted the claimant was reporting that his 
symptoms of numbness in the fourth and fifth fingers  of the left hand tended to improve 
with use of his home cervical traction device.  The claimant also stated that he believed 
driving the bus was “exacerbating the numbness and tingling” and asked to be taken off 
of work to see if the symptoms would improve.  Dr. Mercer agreed to take the claimant 
off of work for one week.

 The claimant returned to Dr. Mercer on February 2, 2007.  At that time Dr. Mercer 
stated the claimant had continued to do home traction and had been off work for one 
week.  Dr. Mercer assessed an “improved neck strain radicular symptoms being 
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improved by cervical traction.”  Dr. Mercer released the claimant to return to work at full 
duty.

 On March 27, 2007, Dr. Mercer opined that the claimant’s  “cervical condition” is 
related to his  job as a bus driver.  Dr. Mercer stated the claimant, “did not have neck 
pain or numbness and tingling in his hands before this  job and it got better when he was 
off for the summer.”  Dr. Mercer further opined that none of the claimant’s complaints 
“are due to his pre-existing rheumatoid arthritis.”

 At some point in the early spring of 2007 the claimant underwent lumbar surgery.  
Dr. Donn Turner, M.D, apparently performed this surgery.  The claimant does not allege 
that his low back condition and need for surgery is related to the alleged occupational 
disease.  The procedure performed is described as a left L-4 hemilaminectomy, a left 
L-5 hemilaminectomy, a decompression of the L4-S1 nerve root, and an L5-S1 
diskectomy.
  
 On May 4, 2007, Dr. Mercer assessed “cervical pain with resultant dysesthesias 
in the left hand.”  Dr. Mercer referred the claimant to Dr. Turner for an assessment and 
surgical consultation.  On May 15, 2007, Dr. Turner examined the claimant and 
reviewed the MRI results.  Dr. Turner opined the claimant had a left C8 radiculopathy 
secondary to a left C7-T1 herniated disc that “more or less obliterates the neural 
foramen.”  Dr. Turner recommended a C7-T1 hemi laminectomy and discectomy and a 
C8 foraminotomy.

 The insurer authorized the procedure recommended by Dr. Turner, and the 
surgery was performed on June 19, 2007.  On June 29, 2007, the claimant reported to 
Dr. Turner that his left hand numbness was fifty percent improved, but he had 
experienced some increased weakness.  The claimant testified that overall his 
symptoms significantly improved after the surgery.

 On October 26, 2007, the claimant told Dr. Mercer he was experiencing some 
“electrical-type shock sensations” starting in the trapezius area running down the 
posterior aspect of the shoulder.  Dr. Mercer referred the claimant to Dr. Jeffrey Wunder, 
M.D., for EMG studies to determine if there was any compression neuropathy. 

 Dr. Wunder examined the claimant and performed EMG studies on November 
20, 2007.  Dr. Wunder reported that the physical examination and EMG studies were 
not suggestive of cervical radiculopathy, but they were consistent with left ulnar 
neuropathy at the elbow with significant denervation.  Dr. Wunder noted that the cause 
of the left ulnar neuropathy “is certainly questionable on the basis of history.”

 On November 27, 2007, Dr. Frederick P. Scherr, M.D., examined the claimant.  
The claimant reported that his symptoms were primarily in his left hand, especially the 
fourth and fifth fingers, and “not so much his neck.”  The claimant expressed the opinion 
that the weakness in his hand and fingers was related to the neck surgery performed by 
Dr. Turner.  Dr. Scherr advised the claimant that, in his  opinion, the hand problems were 
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unrelated to the neck and were primarily attributable to ulnar nerve entrapment at the 
elbow.  The claimant disagreed with Dr. Scherr because he had not experienced 
weakness before the surgery.  Dr. Scherr further advised the claimant that he did not 
think the claimant’s  work as a bus driver caused the entrapment of the ulnar nerve.  Dr. 
Scherr explained that he thought the claimant’s neck and arm complaints  were most 
likely attributable to degenerative changes resulting from the claimant’s long history of 
heavy contracting work.  Dr. Scherr referred the claimant to Dr. Wunder for continuation 
of medical care.

 Dr. Wunder examined the claimant on December 11, 2007.  Dr. Wunder noted 
the claimant’s history of RA and the absence of any specific mechanism of injury.  Dr. 
Wunder further noted that there was no clear indication of cervical radiculopathy, but the 
EMG studies were consistent with ulnar neuropathy.  Dr. Wunder stated that ulnar 
neuropathy could simulate symptoms of C7 and C8 radiculopathy.  Dr. Wunder opined 
that the claimant’s neck condition is a “natural progression of his underlying” RA, and 
that he has “probably always had ulnar neuropathy at the elbow.”  Dr. Wunder agreed 
with Dr. Scherr that the claimant’s symptoms are probably not related to driving a school 
bus.  Dr. Wunder also completed a WC 164 form opining that the claimant reached 
maximum medical improvement (MMI) on December 11, 2007, with no permanent 
impairment.

 On December 20, 2007, the respondents filed a Final Admission of Liability 
(FAL).  The respondents attached Dr. Wunder’s  WC 164 and narrative report of 
December 11, 2007, to the FAL.  The FAL admitted the claimant reached MMI on 
December 11, 2007 with no permanent impairment and denied liability for ongoing 
medical benefits  after MMI.  The claimant timely filed an objection to the FAL and a 
notice and proposal to select a Division-sponsored medical examination (DIME) 
physician.

 On December 20, 2007, the claimant returned for a follow-up visit with Dr. Turner.  
Although the claimant was “much better” than when Dr. Turner last saw him, the 
claimant shill reported pain in the left scapula with numbness and tingling of the ulnar 
two fingers of the left hand splitting the ring finger.  Dr. Turner opined the claimant still 
had some C8 radiculopathy manifested as scapular pain.  Dr. Turner stated the claimant 
was not at MMI because he might require surgery to stabilize that space.  Dr. Turner 
noted the claimant had been diagnosed with ulnar nerve entrapment at the left elbow 
and opined that this was an “accumulative problem or additive problem even though it is 
unrelated to his original work injury.”

 Dr. William Basow, M.D., saw the claimant on December 21, 2007, for the 
purpose of assessing an impairment rating.  Dr. Basow examined the claimant, 
reviewed the medical records, and made note of the difference of opinion between Dr. 
Turner and Dr. Wunder concerning whether or not the claimant had cervical 
radiculopathy.  Dr. Basow opined the claimant was at MMI with 18 percent whole person 
impairment.  The impairment rating was based on a Table 53 specific disorder of the 
cervical spine, reduced range of motion in the cervical spine and a two-level surgical 
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procedure.  Dr. Basow also noted the claimant has cubital tunnel syndrome (ulnar 
neuropathy) documented by EMG studies and opined that this condition is not work 
related.  Dr. Basow stated the cubital tunnel syndrome may be secondary to the RA and 
suggested the claimant discuss ulnar nerve transposition with his rheumatologist.

 On March 10, 2008, the respondents filed a motion to withdraw the admissions  of 
liability and hold the DIME examination in abeyance.  Citing the opinions of Dr. Scherr 
and Dr. Wunder, the respondents took the position that since the claimant had 
contested the December 2007 FAL they were legally entitled to withdraw their 
admissions of liability and contest the compensability of the claim.  The respondents 
further contended the DIME should be held in abeyance since compensability is a 
“threshold issue” that is determined on the preponderance of the evidence standard 
without regard to the DIME physician’s  opinion.  However, on March 25, 2008, PALJ 
Purdie denied the motion to hold the DIME in abeyance.

 On April 30, 2008, Dr. Caroline Gellrick, M.D., performed an independent medical 
examination (IME) at the respondents’ request.  Dr. Gellrick examined the claimant and 
reviewed his extensive medical records.  On April 30 the claimant reported he was 
suffering from left-sided neck pain with some radiation into the left shoulder blade and 
paresthesias of the left finger with some numbness.  Dr. Gellrick stated that she agreed 
with the findings  of Dr. Wunder and Dr. Scherr that the claimant’s  conditions were not 
related to his  employment as a bus driver.  Dr. Gellrick stated that she agreed the 
claimant’s neck condition “can be the natural progression” of the claimant’s RA, 
particularly with his  “pre-existing employment.”  Dr. Gellrick explained that RA would 
“account for most of his problems that he is experiencing currently and for the ulnar 
neuropathy and previously, the carpal tunnel syndrome.”  Dr. Gellrick noted the claimant 
had no history of a particular incident such as a slip and fall or car accident that would 
explain his  symptoms, and that driving in and of itself “would not account for this.”  Dr. 
Gellrick assessed 11 percent whole person impairment, but opined none of the 
impairment is work related.

 Dr. Brian Shea, D.O., performed a DIME on May 9, 2008.  At that time the 
claimant’s chief complaints were left lower neck pain radiating into the left upper back 
and left ulnar forearm “stingers-paresthesias.”  The claimant gave a history of lower 
neck and left upper back discomfort over the past several years prior to claiming a work-
related injury.  The claimant advised Dr. Shea that he was essentially symptom free 
when off for the summer and not driving a school bus.  Dr. Shea also reviewed the 
claimant’s medical records.  Dr. Shea diagnosed myofascial pain syndrome of the 
cervical and upper thoracic region, active treatment for RA, status post C7 and C8 
surgeries, and left ulnar neuropathy per ENG of November 2007.  Dr. Shea recognized 
that there are “various opinions for and against whether this  injury” is related to the 
claimant’s work driving a bus.  Dr. Shea opined that the claimant’s condition is work 
related “due to Dr. Mercer’s treatment for over a year and the patient’s cervical surgery 
being done, and that his symptoms get noticeably better without driving a school bus.” 
Dr. Shea assigned an 18 percent whole person impairment rating.
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 In December 2008, the claimant underwent another lumbar surgery following a 
fall at home.  The claimant does not allege that this surgery is related to the alleged 
occupational disease.

 Dr. Wunder testified by deposition on October 13, 2008, and November 21, 2008.  
Dr. Wunder testified that RA is an autoimmune disease that attacks the spine and 
peripheral joints, and is associated with “mononeuropathies” including ulnar neuropathy 
and CTS.  Dr. Wunder explained that RA results in mononeuropathies when a nerve 
passes through a joint that is affected by RA.  Dr Wunder stated that the cause of RA is 
unknown.  Dr. Wunder noted the claimant was diagnosed with RA in 2005, and was 
diagnosed with left ulnar nerve compression at the elbow as  early as 1996.  Dr. Wunder 
stated that the claimant’s duties as a bus driver might elicit symptoms of RA, but he 
opined the performance of the work did not cause or contribute to the claimant’s RA 
pathology and did not aggravate the RA.  Dr. Wunder reiterated his  opinion that the 
claimant’s degenerative cervical condition is not related to the claimant’s  employment, 
but it is  instead the result of degenerative changes caused by RA.  Dr. Wunder also 
reiterated that he disagrees with Dr. Turner that the claimant had cervical neuropathy.  
Instead Dr. Wunder opined the claimant has long-standing ulnar neuropathy dating to 
1996.

 On October 16, 2008, Dr. Turner again examined the claimant.  Dr. Turner opined 
the claimant was still suffering from “recurrent left C7 versus C8 radiculopathy.”  Dr. 
Turner recommended cervical spine films and an MRI.  Dr. Turner stated that the need 
for these tests is “obviously related to his previous injury” and should be covered.

 On October 23, 2008, Dr. Scherr wrote to respondents’ counsel concerning Dr. 
Turner’s recommendation for a cervical MRI.  Dr. Scherr opined that a cervical MRI 
would more than likely demonstrate “pathology.”  However Dr. Scherr stated 
that:”Determining whether or not that pathology was due directly to the bus-driving injury 
with the [employer] or was due to the natural progression of a degenerative condition 
and/or his previous occupation which obviously would be more intensive on his  neck 
than I believe bus-driving would be, those would be some questions that I would wonder 
about.”

 On October 24, 2008, Dr. Gellrick wrote to respondents’ counsel concerning Dr. 
Turner’s recommendation for a cervical MRI.  Dr. Gellrick stated that the question of 
whether the claimant needed an MRI was one for the treating physician.  However, she 
opined that any need for the MRI would not be “referable to the job” and should be 
covered under personal medical insurance.

 Dr. Gellrick testified by deposition on October 14, 2008, and March 31, 2009.  Dr. 
Gellrick testified she is  board certified in family practice medicine, is  level II accredited, 
and spends eighty-five percent of her time practicing occupational medicine.  Dr. 
Gellrick treats injured workers and often performs DIME examinations.
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 During her testimony Dr. Gellrick discussed Dr. Shea’s opinions concerning 
causation as expressed in the DIME report.  Dr. Gellrick opined that the fact Dr. Mercer 
referred the claimant to Dr. Turner for a surgical evaluation under the workers’ 
compensation claim, and the fact that the surgery was paid for by the insurer, does not 
mean the claimant’s  neck condition falls  under “work comp.”  Dr. Gellrick explained that 
she saw “no accountability for the rheumatoid arthritis” that was diagnosed prior to the 
surgery and didn’t know why the insurer failed to challenge liability for the surgery.  
Further Dr. Gellrick opined that there is nothing in the AMA Guides that directs a 
physician to base a causation determination on whether an insurer has previously 
admitted liability for the claim.  Dr. Gellrick further disputed Dr. Shea’s reliance on the 
fact that the claimant’s symptoms diminished or disappeared in the summer when he 
was not driving a bus.  Dr. Gellrick explained that persons with arthritis generally feel 
better in warm weather and experience more symptoms in colder weather.  Dr. Gellrick 
also stated that she was not surprised that someone with RA would experience 
symptoms of the disease when driving a bus, but that fact did not change her causation 
analysis.

 The claimant failed to prove it is more probably true than not that the alleged 
hazards of his employment as a bus driver (frequent neck movement) caused the 
claimant’s neck and upper extremity symptoms, or that the hazards  of employment 
aggravated or accelerated any pre-existing condition.  To the contrary, the persuasive 
evidence establishes that it is more likely than not that the claimant’s neck and upper 
extremity symptoms result from pre-existing RA and the related condition of ulnar 
neuropathy of the left upper extremity.

 The ALJ credits the reports and opinions  of Dr. Wunder insofar as Dr. Wunder 
opined that the claimant’s degenerative cervical condition and left ulnar neuropathy are 
most probably the result of the natural progression of the claimant’s pre-existing RA, not 
the alleged hazards of driving a bus.  Dr. Wunder persuasively explained that RA is  an 
autoimmune disease of unknown origin that attacks the spine and peripheral joints.  Dr. 
Wunder persuasively explained that RA is a progressive disease that can cause 
degeneration of the spine. In addition RA can cause neuropathies, including ulnar 
neuropathy, when a nerve passes through the damaged joint.  Here, Dr. Wunder noted 
that the claimant has a long history of joint problems (including left ulnar neuropathy 
dating to 1996), and was formally diagnosed with RA in 2005, approximately one year 
before he reported the alleged occupational disease.  Further, Dr. Wunder explained 
that it is logical that the claimant would experience symptoms of RA when performing 
the movements required of a bus driver, but this does not mean the movements are 
playing any causal role in the disease process.

 Dr. Wunder’s  opinions are corroborated by the persuasive reports and opinions 
of Dr. Gellrick.  Dr. Gellrick persuasively opined that the RA would account for most of 
the claimant’s  current problems as well as the previously diagnosed ulnar neuropathy 
and CTS.  Dr. Gellrick credibly testified that it is not surprising that the claimant 
experienced fewer symptoms in the summer when he was not driving a bus since 
persons with RA often feel better in warmer weather.  Dr. Gellrick also corroborated Dr. 
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Wunder’s  opinion that it would not be surprising for someone with RA to experience 
symptoms of the disease when driving a bus.  Finally, Dr. Wunder’s  opinions are 
substantially corroborated by those expressed by Dr. Scherr.

 The ALJ is not persuaded by the opinions of Dr. Tiahrt, Dr. Mercer, Dr. Turner, Dr. 
Shea or any other person that opined the claimant sustained a compensable 
occupational disease caused by exposure to the hazards of driving a bus.  None of 
these physicians produces a credible and persuasive rebuttal to Dr. Wunder’s  opinion 
that the claimant’s symptoms are caused by the natural progression of the pre-existing 
and well-documented RA.  For instance, several of these physicians, including Dr. 
Mercer and Dr. Shea, place reliance on the temporal relationship between driving the 
bus and the presence or absence of claimant’s  symptoms.  However, the ALJ does not 
find these opinions to be compelling because they do not persuasively address or refute 
Dr. Wunder’s and Dr. Gellrick’s point that driving a bus at work can elicit the symptoms 
of RA without playing any causal role in the disease process.  Moreover, Dr. Shea’s 
opinion is  based, in part, on the fact that the respondents admitted liability early in the 
history of this case.  However, the respondents’ legal actions and claims management 
practices do not constitute persuasive evidence concerning the medical cause of the 
claimant’s symptoms, and Dr. Shea is  not qualified to interpret the significance of the 
respondents’ legal decisions.

 Evidence and possible inferences inconsistent with these findings  are not 
credible and persuasive.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  Except as specifically noted below, the claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S.   A preponderance of the evidence is  that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is  more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in 
a workers' compensation case must be interpreted neutrally, neither in favor of the rights 
of the claimant nor in favor of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
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1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions  and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

WITHDRAWAL OF FINAL ADMISSION OF LIABILITY AND BURDEN OF PROOF 
REGARDING COMPENSABILITY

 The respondents contend they are entitled to withdraw the FAL filed on 
December 20, 2007, and place the burden of proof on the claimant to establish that he 
sustained an injury or occupational disease arising out of and in the course of his 
employment.  The claimant contends the respondents’ FAL admits that the claimant 
sustained and injury arising out of and in the course of employment, and that the DIME 
physician’s finding that the claimant sustained impairment caused by the injury is 
binding on the respondents unless overcome by clear and convincing evidence.  The 
ALJ agrees with the respondents’ argument that the claimant bears the burden of proof 
to establish a compensable occupational disease

 Section 8-43-203(2)(d), C.R.S., provides that: “Hearings may be set to determine 
any matter, but, if any liability is admitted, payments shall continue according to 
admitted liability.”  Colorado appellate courts have held, with respect to General 
Admissions of Liability (GAL’s), that this  provision requires an insurer to pay in 
accordance with an admission until such time as it procures  an order from an ALJ 
permitting it to revoke the admission in whole or in part.  Further, where the insurer 
seeks to withdraw the GAL on grounds that the claimant did not sustain an injury arising 
out of and in the course of employment, the burden of proof rests  with the claimant to 
establish that a compensable injury occurred in the first instance.  Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo. App. 2001).

 However, the issue is somewhat different where the respondents  seek to 
withdraw an FAL and require the claimant to prove that he sustained a compensable 
injury.  Section 8-43-203(2)(d) provides  that: “Once a case is closed pursuant to this 
subsection (2), the issues closed may only be reopened pursuant to section 8-43-303.”  
Section 8-43-203(2)(b)(II), C.R.S., creates a mechanism designed to “promote, 
encourage, and ensure prompt payment of compensation to an injured worker without 
the necessity of a formal administrative determination in cases  not presenting a 
legitimate controversy.”  The statute, in connection with other provisions of the Act, 
accomplishes this objective by establishing “procedures for DIMEs, FALs, settlements 
and hearings.”  Peregoy v. Industrial Claim Appeals Office, 87 P.3d 261 (Colo. App. 
2004).  

 Where, as  here, the claimant objects to an FAL and requests a DIME under the 
procedures established in § 8-42-107.2, C.R.S., the FAL does not become “final” nor 
does it “close the claim”.  To the contrary, § 8-43-203(2)(b)(II) provides  that the claimant 
need not apply for a hearing on any disputed issue until after the completion of the 
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DIME.  Conversely, the respondents have 30 days  from the date the DIME report is  filed 
to file an FAL or to file an application for hearing to dispute any determination of the 
DIME physician.  See also, § 8-42-107.2(4), C.R.S.  Closure of the claim, and hence 
any issues addressed by an FAL, does not occur for purposes of § 8-43-203(2)(d) until 
such time as the parties exhaust, or fail to exhaust, review of the DIME physician’s 
determinations in accordance with procedures established by the Act.  See Feeley v. 
Industrial Claim Appeals Office, 195 P.3d 1154 (Colo. App. 2008); Koch Industries, Inc. 
v. Pena, 910 P.2d 77 (Colo. App. 1995).

 It follows that where the claimant contests  an FAL by requesting a DIME, the 
legal effect of the FAL is  best analogized to a GAL when deciding whether the 
respondents may withdrawal the FAL on the threshold issue of compensability.  This is 
true because a contested FAL does not “close the claim” within the meaning of § 
8-43-203(2)(d), and further litigation on a range of issues  is possible, if not probable.  In 
these circumstances, the ALJ concludes  the “act should not be interpreted to preclude 
fair consideration of an employer’s right to just and equitable treatment” by precluding 
withdrawal of an allegedly improvident FAL.  Cf. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).  The ICAO has reached the same conclusion in a 
series of cases.  Eg. Whiteman v. Life Care Solutions, W.C. No. 4-523-153 (ICAO 
October 24, 2004); Shoaf v. Manor Care, Inc., W.C. No. 4-300-993 (ICAO December 20, 
1999); Fausnacht v. Inflated Dough, Inc., W.C. No. 4-160-133 (ICAO July 20, 1999), 
aff’d., Fausnacht v. Industrial Claim Appeals Office, (Colo. App. No. 99CA1499, May 4, 
2000) (not selected for publication) (agreeing with ICAO that once claimant objected to 
FAL insurer could seek prospective relief if final admission was improvidently filed).

 The ALJ concludes  that the respondents may be permitted to withdraw their FAL 
admitting that the claimant sustained an injury arising out of and in the course of his 
employment as a bus driver.  As found, the claimant contested the FAL and sought a 
DIME.  In these circumstances the FAL did not close the claim or any issues, and the 
respondents retained the right to withdraw the admission.  

Moreover, the claimant bears the initial burden of proof to establish by a 
preponderance of the evidence that he sustained an injury or occupational disease 
arising out of and in the course of the employment.  Pacesetter Corp. v. Industrial Claim 
Appeals Office, supra.  Because the question of whether the claimant proved a 
compensable injury is a “threshold issue” to be determined by the ALJ under the 
preponderance of the evidence standard, the opinion of the DIME physician is not 
entitled to any presumptive weight on this issue.  See Leprino Foods Co. v. Industrial 
Claim Appeals Office, 134 P.3d 475 (Colo. App. 2005); Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844 (Colo. App. 2000); Fuller v. Marilyn Hickey Ministries, Inc., 
W.C. No. 4-588-675 (ICAO September 1, 2006).

PROOF OF A COMPENSABLE OCCUPATIONAL DISEASE

 The claimant contends he proved that he sustained a compensable occupational 
diseases caused by the hazards of his employment as a bus  driver.  Specifically, the 
claimant asserts that he proved it is more probably true than not that the repeated 
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activity of turning his neck caused him to develop neck and left upper extremity 
problems, or that the neck movement aggravated a pre-existing condition so as to 
cause a compensable occupational disease.  The ALJ disagrees with this argument.

 The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  An "occupational disease" 
is defined by  §8-40-201(14), C.R.S., as:
 

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment. 

This  section imposes additional proof requirements beyond those required for an 
accidental injury by adding the "peculiar risk" test; that test requires that the hazards 
associated with the vocation must be more prevalent in the work place than in everyday 
life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  The 
existence of a preexisting condition does  not defeat a claim for an occupational disease.  
Id.   A claimant is  entitled to recovery only if the hazards of employment cause, intensify, 
or, to a reasonable degree, aggravate the disability for which compensation is sought.  
Id.   Where there is no evidence that occupational exposure to a hazard is a necessary 
precondition to development of the disease, the claimant suffers from an occupational 
disease only to the extent that the occupational exposure contributed to the disability.  
Id.  Once claimant makes such a showing, the burden shifts to respondents to establish 
both the existence of a non-industrial cause and the extent of its contribution to the 
occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).

The claimant was required to prove by a preponderance of the evidence that the 
alleged occupational disease was directly and proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999).  The mere fact that a claimant experiences  symptoms while 
performing duties of employment not require the ALJ to conclude that the duties of 
employment caused the symptoms, or that the employment aggravated or accelerated 
any pre-existing condition.  This is  true because the occurrence of symptoms at work 
may represent the result of or natural progression of a pre-existing condition that is 
unrelated to the employment.  See F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. 
App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 (August 18, 2005).  The 
question of whether the claimant met the burden of proof is one of fact for determination 
by the ALJ.  Wal-Mart Stores, Inc. v. Industrial Claims Office.

As determined in Findings of Fact 47 through 50, the ALJ concludes the claimant 
failed to prove it is more probably true than not that he sustained a compensable 
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occupational disease caused by exposure to the hazards of driving a bus, or that the 
hazards of driving a bus aggravated or accelerated any pre-existing disease process.  
Instead ALJ credits the opinion of Dr. Wunder that it is more likely than not the 
claimant’s symptoms represent the natural progression of his pre-existing RA, not a 
disease process related to the hazards  of employment.  The ALJ finds that Dr. Wunder’s 
opinion is corroborated by the credible opinions of Dr. Gellrick and Dr. Scherr, and that 
contrary opinions are not persuasive.  Although the ALJ recognizes that some evidence 
in the case, lay and expert, might support contrary findings and conclusions, the ALJ 
does not find that evidence credible or persuasive. 

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. The respondents are permitted to withdraw their admissions of liability on 
a prospective basis.  The claim is  denied and dismissed from the date of this order and 
ongoing.  

2. The claim for ongoing medical benefits after maximum medical 
improvement is denied and dismissed.

DATED: June 5, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-723-692

ISSUE

 The issue for determination is compensability – Was Claimant an employee or an 
independent contractor under the Act when the injury occurred? 

FINDINGS OF FACT

1.Claimant has  been employed by U.P. for fourteen years as a machinist welder.  
Claimant was not customarily engaged in an independent trade, occupation, 
profession, or business related to machinist or welding work. 
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2.Claimant met Evans, the owner of Employer, while at work for U.P.  Evans 
delivered an engine to U.P.  Claimant noted the engine stand, and stated to Evans that 
he could do better.  Evans and Claimant agreed to meet between 9:00 a.m. and 9:30 
a.m. on Saturday morning, March 3, 2007, at Employer’s shop.  

3.Claimant considered the meeting a “try out” for a “side job.”  There was no 
guarantee that Employer would offer Claimant a job, even if Claimant was able to make 
a better engine stand for Employer. Pay was not discussed.

4.Claimant appeared at the appointed time and met Evans.  Evans took him 
across town to look at tanks.  

5.Claimant was welding or grinding when a tank exploded.  Claimant sustained 
significant injuries.  He was hospitalized in a drug-induced coma for 30 days. 

6.Evans paid Claimant $100.00 cash for the work Claimant performed for 
Employer.  Evans based the amount on his thinking that the job should take about three 
hours and that he would pay about $30.00 per hour.  The pay was based on a fixed  
contract amount, not a salary or hourly rate. Claimant does not recall receiving any pay 
from Employer.

7.Employer considered Claimant to be an independent contractor.  Claimant did 
not consider himself an employee until a lawsuit against Employer and the owner of the 
premises was settled and he entered into an agreement with his health insurance 
provider to seek benefits under the Act. 

CONCLUSIONS OF LAW

Sections 8-40-202(b)(2)(a)and (b)(II) provide: 

Notwithstanding any other provision of this section, any individual who 
performs services for pay for another shall be deemed to be an employee, 
irrespective of whether the common-law relationship of master and 
servant exists, unless such individual is free from control and direction in 
the performance of the service, both under the contract for performance of 
service and in fact and such individual is  customarily engaged in an 
independent trade, occupation, profession, or business related to the 
service performed.  For purposes of this section, the degree of control 
exercised by the person for whom the service is performed over the 
performance of the service or over the individual performing the service 
shall not be considered if such control is  exercised pursuant to the 
requirements of any state or federal statute or regulation. 

To prove that an individual is engaged in an independent trade, occupation, 
profession, or business and is free from control and direction in the performance 
of the service, the individual and the person for whom services are performed 
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may show  by a preponderance of  the evidence that the conditions set forth in 
paragraph (a) of this subsection (2) have been satisfied.  

Claimant has  established by a preponderance of the evidence that at the time of 
the injury he was performing a service for pay.  Claimant is  an employee unless 
Respondents show that at the time of the injury Claimant was free from control and 
direction in the performance of the service, both under the contract for performance of 
service and in fact, and that Claimant was customarily engaged in an independent 
trade, occupation, profession, or business related to the service performed.

Employer did not require Claimant to work exclusively for him.  This is  an 
indication of an independent contractor relationship.  Section 8-40-202(2)(b)(II)(A), 
C.R.S.    

Employer did not establish a quality standard for Claimant.  This is  an indication 
of an independent contractor relationship. Section 8-40-202(2)(b)(II)(B), C.R.S. 

Employer paid Claimant at a fixed or contract rate.  This is an indication of an 
independent contractor relationship.  Section 8-40-202(2)(b)(II)(C), C.R.S.

 Employer could terminate the work of Claimant at any time without showing that 
Claimant violated a contract or failed to meet the specifications of the contract.  This is 
an indication of an employment relationship. Section 8-40-202(2)(b)(II)(D), C.R.S.

Employer did not provide any training to Claimant.  This is an indication of an 
independent contractor relationship.  Section 8-40-202(2)(b)(II)(E), C.R.S. 

Employer did not provide tools or benefits  to Claimant.  This  is  an indication of an 
independent contractor relationship.  Section 8-40-202(2)(b)(II)(F), C.R.S. 

 Employer did not dictate the time of performance.  The parties did mutually agree 
on when they were to meet to start the work.  This  is  an indication an independent 
contractor relationship.  Section 8-40-202(2)(b)(II)(G), C.R.S.

 Employer paid Claimant cash rather than by check in a trade name or business 
name of Claimant.  This is an indication of an employment relationship.  Section 
8-40-202(2)(b)(II)(H), C.R.S.                

Employer did not combine its business operations in any way with the business 
operation of Claimant. This is  an indication of an independent contractor relationship.  
Section 8-40-202(2)(b)(II)(I), C.R.S. 

The ALJ gives great weight to that fact that Employer could terminate the 
services of Claimant at any time without liability.  The power to terminate a business 
relationship without further liability implies the power to control. See Calvin v. Calvin 
Builders & Stucco, Inc., W.C. No. 4-554-987 (ICAO, August 23, 2004).  

The ALJ also gives great weight to the fact that Claimant had worked in an 
employment relationship and had not worked. as an independent contractor at the time 
he met Evans.  Claimant had not been customarily engaged in an independent business 
or trade at the time of his hire by Employer.  See Valdez v. Wetherbee Drywall, W.C. No. 
4-732-329 (ICAO, April 28, 2009).  



110

The ALJ gives  little weight to the fact that Employer considered Claimant to be an 
independent contractor and that Claimant did not consider himself to be an employee.  
The Employer and Claimant did not analyze the factors in Section 8-40-202(2)(b), 
C.R.S. 

The ALJ, having considered Section 8-40-202(2)(a), C.R.S., and the nine factors 
listed in Section 8-40-202(2)(b), C.R.S., concludes that Claimant was not free from 
control and direction in the performance of the service, both under the contract for 
performance of service and in fact.  The ALJ also concludes that Claimant was not 
customarily engaged in an independent trade, occupation, profession, or business 
related to the service performed.  Claimant was an employee at the time of the accident.  
The claim is compensable.  Insurer is  liable for compensation and benefits under the 
Act. 

ORDER

 It is  therefore ordered that Insurer is  liable for compensation and benefits under 
the Act.  All matters not determined herein are reserved for future determination.

DATED:  June 12, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-727-623 & WC 4-752-214

ISSUES

This  was a hearing on the two claims, which were consolidated for purposes  of 
hearing by Order of June 30, 2008.  At hearing the parties stipulated that the issues for 
the June 13, 2007 claim captioned as W.C. No. 4-727-623 are permanent total disability, 
permanent partial disability, the date of maximum medical improvement, medical 
benefits, temporary total disability and the average weekly wage.  As  it relates to the 
March 5, 2003 claim, W.C. No. 4-752-214, the parties stipulated that the issues are 
permanent total disability, permanent partial disability, apportionment as it relates to 
permanent partial disability, and the two penalty issues.  Respondent alleges  a statute 
of limitations along with laches and estoppel as it relates to the filing of the Worker’s 
Claim for Compensation in the 2003 claim.  The parties further stipulated that the 
medical care of Drs. Richman, Mann, Cohen, and Sung are authorized, reasonable and 
necessary.  Medical benefits sought are from June 13, 2007 and ongoing.  The parties 
further stipulated that the Claimant was terminated by the City of Colorado Springs due 
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to medical reasons and as it related to the 2003 filing of the Worker’s  Claim for 
Compensation, that a supervisor, Janice Manuel, was not a person that misled the 
Claimant as it pertains to the filing of the Workers’ Compensation claim.  At the 
commencement of the hearing a Sequestration Order was entered.  Respondent 
requested that they have an expert serve as an advisory witness.  The witness was 
identified as  their vocational expert, Margot Burns.  Claimant also designated her 
vocational expert, Bruce Magnusson, as her advisory witness.  All other witnesses were 
excluded pursuant to the Sequestration Order.  The issues determined were as follows:  

• Whether the Claimant has met her burden of proof that she 
sustained a compensable work-related injury on March 5, 2003.  

• Whether the Claimant has  sustained her burden of proof that she is 
entitled to permanent partial disability as a result of the industrial 
injury of March 5, 2003.  

• Whether the Claimant has sustained her burden of proof that the 
medical care with the authorized treating doctors  is related to her 
industrial injury of June 13, 2007 and/or in combination with an 
industrial injury of March 5, 2003.

• Whether respondent has met its  burden to overcome the Division 
Independent Medical Examiner’s opinion of maximum medical 
improvement.

• Whether the Claimant has met her burden of proof that she is 
entitled to temporary disability benefits up to and until the date of 
maximum medical improvement.

• Whether the Claimant has  met her burden of proof as to the 
average weekly wage.

• Whether respondent has  met its burden of proof to overcome the 
Division Independent Medical Examiner’s opinion that the Claimant 
sustained a 6% working unit impairment and whether Claimant has 
overcome the Division Independent Medical Examiner’s opinion 
that she sustained only a 6% impairment as a result of her 
industrial injury of June 13, 2007.

• Whether the Claimant has  sustained her burden of proof that she is 
permanently and totally disabled as a result of the industrial injury 
of June 13, 2007, Claim No. 4-727-623 and/or as a combination of 
the two industrial injuries of June 13, 2007 and March 5, 2003, 
Claim No. 4-752-214.
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FINDINGS OF FACT

1. The Claimant was hired by The Respondent-Employer-Insurer to work as 
an accounting technician in 1999 to work in the Utilities  Department.  Her regular 
duties included resolving problem invoices, verifying account numbers and 
entering the accounting numbers into the system, resolving discrepancies or 
missing information, and special projects.  Her time was split roughly 50/50 
between her regular activities and the special projects.  Special projects  included 
payment on large contracts, designing a website, and accounts receivable.

2. The Claimant reported two pertinent injuries.  The first injury occurred on 
March 5, 2003 and the second injury occurred on June 13, 2007.  

3.  The Claimant was sent home from work by Dr. Kyle Akers on 
November 14, 2007 and has not returned to employment.

4. On July 10, 2008 the Respondent-Employer-Insurer terminated her 
employment for medical reasons; she was not capable of performing their work 
due to her low back injury and depression.  

5. The March 5, 2003 claim resulted when the Claimant slipped on ice 
leaving the building where she worked.  A Worker’s Claim for Compensation was 
filed dated February 10, 2008.  An Employer’s  First Report was  filed March 4, 
2008 and a Notice of Contest was filed on March 5, 2008.  This claim was a full 
contest.  

6. With regard to the June 13, 2007 claim, the Claimant was injured when 
she fell down a set of stairs.  A Worker’s Claim for Compensation was filed on 
December 3, 2007, the Employer’s First Report was filed earlier on June 18, 
2007, and a Final Admission of Liability was filed on November 28, 2007.  
Pursuant to the Final Admission of Liability the Claimant was found at maximum 
medical improvement by Dr. Akers  on November 19, 2007 with zero permanent 
impairment.  Maintenance care was denied.  The Final Admission of Liability 
documents that temporary disability benefits were paid from June 18, 2007 
through June 23, 2007, temporary total disability from June 24, 2007 through July 
29, 2007, and temporary partial from July 30, 2007 through November 18, 2007.  

7. The Claimant objected to the Final Admission of Liability on November 30, 
2007 and requested a Division Independent Medical Examination.  The Division 
Independent Medical Exam was performed by Dr. Katharine Leppard on May 27, 
2008.  Dr. Leppard opined in her report that the Claimant did not reach maximum 
medical improvement until May 27, 2008.  In her evidentiary deposition, Dr. 
Leppard changed her date of maximum medical improvement to April 17, 2008.  
The basis for her opinion was the approximate date that it was determined the 
Claimant would not undergo surgery that had previously been proposed by Dr. 
Roger Sung.  Dr. Leppard felt that the Claimant had a 16% whole person 
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impairment.  Dr. Leppard apportioned 10% as pre-existing the June 13, 2007 
injury, leaving 6% working unit for the June 13, 2007 claim.

8. Respondent-Employer-Insurer filed its Application for Hearing to challenge 
Dr. Leppard’s opinion.  

Injury and Compensability for March 5, 2003 Claim

9. On March 5, 2003 the Claimant was leaving the building where she 
worked for Respondent-Employer-Insurer when she slipped on ice and fell, 
sustaining injury to her back.  The following day the Claimant reported this injury 
to her employer and completed the Respondent-Employer-Insurer’s  Incident 
Report.  

10. The Claimant has had back problems since this original injury.  She did not 
immediately seek medical care.  She testified credibly that she originally was 
having buttock pain but did not understand this  to be of a serious nature involving 
a bulging disc.  She did begin treatment with Dr. Sparr on August 15, 2003.  
When she began treatment with Dr. Sparr, the Claimant also saw him for other 
conditions including myofascial pain involving her neck and parascapular 
muscles, bilateral epicondylitis and symptoms that Dr. Sparr initially assessed as 
a myogenic thoracic outlet syndrome.  These same conditions were reported to 
her family doctor previously that year, Dr. Bird.  She saw Dr. Sparr a second time 
a few weeks later before deciding to transfer her treatment to Dr. David Richman.  

11. Dr. Richman first saw the Claimant on September 24, 2003 and has 
continued to treat her through the present.  On that date she reported to Dr. 
Richman that she had been having problems with low back pain worsening over 
the last eight months.  

12. Dr. Richman was provided the prior medical records from Dr. Sparr and 
asked for his  opinion as to whether the original complaints in 2003 were 
secondary to the fall on the ice in March of 2003.  In his report of December 5, 
2008, Dr. Richman concluded that her original low back complaints and resulting 
pain-related depression were a direct result of the March 2003 fall at work.  The 
testimony from Dr. Richman regarding compensability is credible and persuasive.  

13. The Claimant testified credibly that in weekly meetings  held between 2003 
and 2007, employees met with their supervisors to discuss, among other things, 
scheduling conflicts such as medical appointments.  The Claimant estimated that 
on approximately a dozen occasions in 2003 alone, she notified her supervisors 
that she was seeking medical care for her back injury.  She asked her 
supervisors to modify her schedule accordingly.

14. When the Claimant’s condition did not resolve she notified one of her 
supervisors, Janice Manuel, that she intended to seek authorization for the 
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medical treatment as  a work-related claim through the Human Relations 
Department.  The Claimant testified persuasively that she contacted Lori 
Stillmunks in late 2004 or 2005.  She was told by Lori Stillmunks that she could 
not pursue a claim because too much time had gone by.  The Claimant’s recount 
of what occurred in 2003 through 2005 was supported by the two supervisors 
that she had during that time, Janice Manuel and Dawn Skeen.  Lori Stillmunks, 
now known as Lori Stewart, testified that she did not have any knowledge that 
the Claimant had even filed an Incident Report for the 2003 claim.  This was not 
credible in that the Incident Report was a document in the possession of 
respondent-employer.

15. Dawn Skeen testified that she is  still employed at the Respondent-
Employer-Insurer in the same department as the Claimant.  She was no longer a 
supervisor of the Claimant at the time that the Claimant last worked for 
Respondent-Employer-Insurer.  Dawn Skeen was “reclassified” in October of 
2006 and her job duties changed from supervisor in February of 2007. Dawn 
Skeen testified that she was co-supervisor of the Claimant with Janice Manuel 
between 1999 and 2006.  Dawn Skeen testified that she witnessed the fall at 
work in 2007 and helped bring the Claimant back to her feet.  She described it as 
a “very hard fall.”  

16. Dawn Skeen testified that she was aware of the Claimant’s 2003 injury at 
work.  She testified that she was aware that the Claimant was arranging her 
schedule to make medical appointments  for treatment for her back as a result of 
that fall.  Dawn Skeen testified that it was part of her job as the Claimant’s 
supervisor to receive reports from the Claimant when she was having 
appointments for her back injury.  She shared this  responsibility with Janice 
Manuel.  Dawn Skeen testified that she could not provide the number of times 
this  occurred, but testified that, “absolutely” she missed more than three days of 
work for medical appointments for her back between March 2003 and June of 
2007.  

17. Dawn Skeen testified consistently with the Claimant about the weekly 
meetings to discuss coverage issues and that she recalled in these group 
meetings the Claimant informing the group, including her and Janice, that she 
was missing time from work due to her back injury.  Dawn Skeen also recalls a 
specific meeting that she had as a member of the Plaza Homeowners 
Association wherein the topic of the Claimant falling on March 5, 2003 was 
raised.  She recalls this occurring on multiple occasions during these meetings 
because of the concern about ice build-up around the building.  She recalls that 
in these meetings Patricia Martinez’s work-related injury was specifically 
discussed.  She also recalls that there were personnel from Respondent-
Employer-Insurer at the manager and general manager level present.  

18. Janice Manuel testified that she is now retired from Respondent-
Employer-Insurer.  She retired on April 27, 2007.  Prior to that time she was a 
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supervisor of the Claimant.  She recalls being aware that the Claimant hurt her 
back due to a work-related injury in 2003 when she fell leaving the building.  She 
was aware as the Claimant’s  supervisor that she was missing time from work or 
arranging her flex time to accommodate medical appointments because of her 
back injury.  She was the one that the Claimant provided the notice to and had 
the Claimant complete the Incident Report dated March 6, 2003.  it is found that 
the testimony of the Claimant, Dawn Skeen, and Janice Manuel, her two 
supervisors, was credible and persuasive that the Claimant sustained a work-
related injury on March 5, 2003 and that the Respondent-Employer-Insurer had 
notice of the injury and the fact that the Claimant had missed more than three 
days of work as early as 2003.  The Claimant has  provided evidence that it is 
more likely than not that she did sustain a work-related injury on March 5, 2003.  

Medical Benefits

19. The parties stipulated at hearing that the medical care that the Claimant 
has received from Drs. Richman, Mann, Cohen, and Sung are authorized, 
reasonable and necessary.  The issue left for determination is  whether the 
treatment is related to either industrial injury, and whether Claimant is  further 
entitled to maintenance care after maximum medical improvement.  

20. The medical records from Drs. Richman, Mann, Cohen, and Sung all fully 
support the Claimant’s  need for medical care to cure and relieve the Claimant 
from the effects of the injury.  With the exception of Dr. Akers’ statement that the 
Claimant was released from care, all other treating physicians have documented 
the need for ongoing medical care.  Dr. Richman testified persuasively at hearing 
as to the nature of her conditions and the need for the care that has been 
provided to her by Dr. Mann and himself.  The most persuasive evidence is that 
the medical treatment incurred as of June 13, 2007 and continuing has been 
directly related to the industrial injury of June 13, 2007.  

21. Dr. Richman opined as to the need for maintenance care.  Dr. Richman 
testified credibly that along with the ongoing medications and office visits and the 
treatment from Dr. Mann, he would recommend medial branch blocks  and 
possibly a spinal cord stimulator in the future.  Dr. Richman noted that the medial 
branch blocks, in the past, did provide some improvement and should be 
considered once more.  In addition, Dr. Mann set forth in his medical records 
repeated requests for more comprehensive psychological treatment and a more 
formal pain clinic as needed care and treatment.  The most persuasive evidence 
has been provided by the Claimant that her medical care as of June 13, 2007 is 
directly related to the June 13, 2007 industrial injury.  The Claimant has met her 
burden of proving that she requires ongoing medical care from these same 
providers to maintain her at maximum medical improvement.  

Maximum Medical Improvement
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22. The Claimant underwent a Division Independent Medical Examination by 
Dr. Katharine Leppard on May 27, 2008.  In Dr. Leppard’s report she concluded 
that Dr. Akers was incorrect in his assessment of maximum medical improvement 
and impairment.  Dr. Leppard opined that the Claimant did not reach maximum 
medical improvement until seen by her on May 27, 2008.  In her report, Dr. 
Leppard did indicate that she was not provided with the most recent medical 
records and therefore felt the date of the exam was the best date for assessing 
maximum medical improvement.  

23. Prior to her deposition, Respondent-Employer-Insurer provided to Dr. 
Leppard the most recent medical records for review.  These medical records 
included Dr. Sung’s report of April 17, 2008.  Dr. Sung, the orthopaedic surgeon, 
reported on April 17, 2008 that the Claimant was in for follow-up for her back and 
leg pain.  Dr. Sung notes that he had a discussion with the patient and her 
husband and at that point recommended against the lumbar fusion.  Dr. Sung 
recommended consideration be given for the spinal cord stimulator trial.  Dr. 
Leppard, in her deposition, felt that this was the most appropriate date for a 
determination of maximum medical improvement in that up until that point there 
had still been some discussions of the Claimant undergoing the lumbar fusion.  
The most persuasive evidence submitted at hearing is that Dr. Leppard’s opinion 
has not been overcome by Respondent-Employer-Insurer by clear and 
convincing evidence.  The most persuasive evidence is  that Dr. Leppard’s 
opinion of maximum medical improvement on April 17, 2008 is appropriate.  

Temporary Total Disability

24. The Claimant seeks temporary total disability benefits from November 19, 
2007 until April 17, 2008.  

25. On November 19, 2007 one of the two primary authorized treating 
physicians, Dr. Akers, opined on November 14, 2008 that the Claimant was, “Off 
duty on her work-comp claim until further notice.”  Five days later, on November 
19, 2007, Dr.  Akers opined that she had reached maximum medical 
improvement.  In his office note of November 19, 2007 Dr. Akers stated, 
“Received on November 14, 2007 report from DIME examination by Dr. Elizabeth 
Bisgard, M.D. dated November 1, 2007.  Based upon her findings with regard to 
[Claimant’s] low back problem the aggravation of her pre-existing non-work-
related low back problem returned to pre-injury baseline.  Her shoulder has been 
doing fine for some time.  This case is  now closed with no impairment and no 
ongoing treatment.  She should continue to seek treatment for the old low back 
problem from her private physician.  She is released to full-time duty with no 
restrictions from this claim, have spoken with [Claimant] by phone this morning 
and relayed the information to her.  Advised her to contact Claims to discuss 
benefits and time-reporting.”  It is the reasonable inference that Dr. Akers based 
his determination that the Claimant was at maximum medical improvement and 
without restrictions upon his  mistaken belief that Dr. Elizabeth Bisgard had 
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provided a Division Independent Medical Examination report and that any 
residuals the Claimant was  experiencing on November 19, 2007 was non-work-
related.  

26. The second authorized treating physician at the time was Dr. David 
Richman who had not released the Claimant to return to work.  The most 
persuasive evidence is that on November 19, 2007 and continuing through the 
date of maximum medical improvement established by the Division Independent 
Medical Examiner, Dr.  Katharine Leppard, the Claimant was temporarily and 
totally disabled from her work with respondent-employer.  Restrictions were 
placed upon her by Dr. Richman.  Dr. Akers had released the Claimant from all 
work only five days before declaring her at maximum medical improvement.  The 
Claimant has met her burden of proof that she was entitled to temporary total 
disability benefits from November 19, 2007 until April 17, 2008.  

Average Weekly Wage

27. During the 22-week period in 2007 leading up to her injury, the Claimant 
grossed $23,538.34 (January 5, 2007 to June 8, 2008).  These were the first 22 
completed weeks in 2007 before her date of injury.  The gross divided by 22 
weeks equals $1,069.92.  The Claimant’s wages vary from paycheck to paycheck 
depending upon the number of hours she performed and periodic performance 
bonuses.  The 22 weeks  is  a fair approximation of the Claimant’s average weekly 
wage and represents a fair reflection of her wage loss due to the industrial injury.  

Permanent Partial Disability

28. As set forth in Findings of Fact below and Conclusions  of Law and Order 
to follow, it is determined that the Claimant has met her burden of proving that 
she is  permanently and totally disabled as a result of the June 13, 2007 industrial 
injury.  Permanent partial disability benefits are therefore not assigned to that 
claim.  

29. Dr. Richman opined that as a result of the 2003 industrial injury the 
Claimant sustained a 9% whole person impairment for her physical injuries 
involving her low back and a 5% psychological disability.  Dr. Richman’s 
testimony and his  report of August 27, 2008 was convincing and persuasive as  to 
the Claimant’s permanent impairment secondary to the 2003 industrial injury.  

30. The Division Independent Medical Examiner was not asked to provide 
permanent impairment for the 2003 claim.  Supportive of Dr. Richman’s opinion, 
however, she found that the Claimant currently had a 16% whole person 
impairment for the physical injuries of which she apportioned 10% of the working 
unit to the condition that existed prior to June 13, 2007.  It is found that the “pre-
existing condition” was a direct result of the 2003 industrial injury.  In addition, in 
her evidentiary testimony Dr.  Leppard felt that the psychological impairment 
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would be best assigned to the “pre-existing condition.”  The Claimant has met her 
burden of proof that it is more likely than not that as  a result of her 2003 industrial 
injury she has sustained a 9% working unit impairment for injuries involving her 
back and a 5% for psychological impairment.

Permanent Total Disability

31. The Claimant’s  husband of 21 years, David, was the first to testify at 
hearing.  He is  also employed by the Respondent-Employer-Insurer in the 
Utilities  Department.  David testified credibly that when he awakens in the 
morning his wife is usually already up; having failed to sleep much during the 
night due to low back pain.  When he awakens he rubs her back for 20-30 
minutes and helps her with her initial medication.  The medication makes the 
Claimant drowsy and she usually stays in bed and falls asleep.  At approximately 
1:00 p.m. the Claimant takes her pain medications again and goes back to bed.  
She sleeps for one to two hours.  The Claimant will go downstairs and maybe 
read the paper or make a phone call or two until about 4:00 p.m. when she takes 
her medication again.  She will then usually fall asleep until dinner time.  David 
does the cooking.  After dinner she returns to her room and lies  down.  He 
estimates that she is lying down approximately three-quarters of the day.  She 
does not perform household chores.  When he is at work he calls  her constantly 
during the day to check on her well-being.  He estimates that they go out 
approximately one time per week.  The Claimant lasts no more than an hour.  He 
noted that she was up numerous times throughout the night.  When she is  up at 
night she paces, she rolls on a styrofoam tube or on a physical therapy ball, and 
tries  to do some stretching exercises.  Because of her injuries they have hired a 
housekeeper.  His  wife rarely drives due to her pain and side effects from the 
medication.  David described the disparity in her day-to-day activities from before 
the June 13, 2007 industrial injury and after June 13, 2007.  He noted that prior 
to June 13, 2007 they took trips together, they attended their son’s baseball 
games, she kept house, and she worked every day.  She even went to Europe on 
her own.  He noted that she used to volunteer for various organizations and that 
she was able to sleep through the night.  He described the fact that she cries 
often.  It is found that the testimony from David was credible and persuasive.  

32. Dr. Richman has been treating the Claimant since shortly after her initial 
fall in 2003 through the present.  He is in a unique position to provide evidence 
as to the nature of the injuries sustained in the 2003 fall, the injuries she 
sustained in the second fall in 2007, and the change in her condition since her 
industrial injury sustained in 2007.  Dr. Richman opined that she sustained 
injuries that resulted in chronic low back pain, buttock and hip pain, some leg 
pain and some depression as a result of the March 2003 fall at work.  However, 
he further opined that prior to June 13, 2007 he did not feel it was necessary to 
place physical restrictions on her ability to work due to these conditions.  Dr. 
Richman testified credibly that since her fall at work on June 13, 2007 there has 
been a substantial change in her conditions.  Specifically, her pain has gone up 
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and her emotional status has deteriorated.  She also has significantly more leg 
pain.  Dr. Richman opined that her deterioration and her depression is directly 
related to the increase in pain in her low back and leg secondary to the June 13, 
2007 fall down the stairs at work.  

33. Dr. Richman testified that within a few months  of the June 13, 2007 fall 
that the Claimant’s depression became so severe that he became concerned of 
her possibly hurting herself.  He determined that it was necessary to bring in Dr. 
Dale Mann, a psychologist, on an emergency basis.  Prior to her fall at work in 
June of 2007 he did not feel that it was  necessary for her to have emergency 
psychiatric care for her depression.  He also pointed out that her dosages for 
pain medication have needed to be increased substantially since June 13, 2007.  
He noted that the dosages started escalating fairly rapidly after her June 13, 
2007 fall to the point today where she is taking more than twice as much opiates 
to control her pain.  

34. Dr. Richman testified, “Immediately after her fall [June 13, 2007], she 
really decompensated significantly despite escalating the dosages and she got to 
the point where she no longer was remaining functional during her day.  And 
even though she was  on fairly modest doses of opiates before even with more 
than twice as much now, she’s much less functional than before the fall in 2007.”  

35. Dr. Richman acknowledged that she was reporting high pain levels before 
the 2007 fall and after the 2007 fall.  He noted that the subjective pain levels, 
measured on a 1 to 10 scale, must be seen in light of the individual patient’s 
experience up to that point in time that she provides a subjective pain level.  He 
also noted that to keep her at roughly the same subjective level, it has been 
necessary to double the dosage of narcotic pain medication.  He noted that the 
pain medications she is currently taking sedate her.   

36. In Dr. Richman’s report of July 2, 2008 he states:

“I have known [Claimant] for many years now, and there is clearly a 
difference in [Claimant] since her fall from last year.  Not only her pain 
complaints and reports, but more importantly her psychological status is 
much worse since her fall.  It is  my opinion that she has never reached her 
pre-fall baseline of pain and depression.

I spoke with [Claimant] at length about her physical capabilities  and her 
potential return to work options.  The biggest concern that I have for 
[Claimant] is that she can only tolerate 10-12 minutes of one particular 
position.  This is demonstrated on most of the visits when she comes to 
see me.  She shifts  positions when sitting in a chair for more than 10-12 
minutes, sometimes stands  and tries to move around and then changes 
positions often.  Additionally, after only a couple of hours of being up out of 
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bed or lying down she needs to get back into a supine or side-lying 
position. . . . 

Regarding another issue of her return to work, [Claimant] decompensated 
psychologically quite a bit when put into any type of stressful situations 
after her fall in 2007.  It is  my opinion that although her pain levels  have 
increased since her fall in 2007, her psychological status  is actually the 
biggest deterrent for her returning to any regular work.  Because of her 
high levels of anxiety and depression at times, any kind of stressful 
situation escalates her pain levels and her psychological situation 
decompensates fairly rapidly at times.  Although overall she is doing much 
better since she has not been working, I am quite concerned given her 
current situation that if she were to return to work with any type of stress, 
that her psychological status would decline.

Because of all of the above, I think it would be necessary for [Claimant] to 
be in a situation with any type of attempted trial at return to work that she 
be allowed to change positions every 10-12 minutes from sitting to 
standing to walking, etc., and change this every 10-12 minutes per hour, 
but for no longer than a two-hour maximum, at which point she would 
need to lie down for 45-60 minutes before resuming a position in either 
sitting, standing or walking.  These physical restrictions in and of 
themselves will make it extremely difficult for her to find any employment.  
In addition, she needs to limit her lifting, pushing, pulling, etc. to the 
sedentary or less than sedentary level of work, lifting no more than 5 
pounds on a regular basis, 10 pounds on a rare occasion.  Additionally, 
she needs to avoid bending at the waist, no stair climbing, no crawling, 
kneeling, squatting.  Additionally, her work environment needs to be a very 
low stress situation and her job should not be a position which would 
potentially worsen her depression and anxiety.”

37. In her evidentiary deposition, the Respondent-Employer-Insurer’s 
vocational expert, Margot Burns, opined that if Dr. Richman’s  assessment of 
limitations as  set forth in his July 2, 2008 report is accepted as accurate, that she 
agrees with the Claimant’s vocational expert, Bruce Magnuson, that the Claimant 
is permanently and totally disabled.  

38. Dr. Richman noted that prior to June 13, 2007 he did not think it was 
necessary for the Claimant to be referred to a surgeon for a surgical consult, for 
a discogram, and as noted above, for comprehensive and emergent 
psychological intervention.  Dr. Richman noted that all of this  became necessary 
due to her fall at work on June 13, 2007.  In commenting on the reports from Drs. 
Bisgard and Akers that essentially opine that the Claimant had no change in her 
condition as a result of the June 13, 2007 fall at work, and that all of her ongoing 
symptomotology as reviewed by them in November of 2007 was pre-existing 
June 13, 2007, Dr. Richman opined that there was simply no basis for that 
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opinion.  He stated that her condition was dramatically different after June 13, 
2007 than what it was during the several years  that he treated her following her 
first fall at work in 2003.  He noted that she has not been able to tolerate getting 
back to any kind of routine activity in work like she was doing before.  He noted 
that functionally, the change caused by the 2007 injury was dramatic.  He noted 
that their apparent reliance upon before and after MRI’s is insufficient.  He noted 
that in the absence of clinical findings  supporting the film study, the film study 
had little significance.  It is found that the opinions and testimony provided by Dr. 
Richman is persuasive and credible.  The contrary opinions provided by Dr. Akers 
and Dr. Bisgard that the Claimant returned to baseline by November of 2007 to 
her pre-existing condition and that residuals are not related to the 2007 industrial 
injury, are not credible or persuasive.

39. Dr. Dale Mann has been the Claimant’s  primary treating psychologist since 
brought into the case by Dr. Richman in November of 2007.  Of note in his initial 
report of November 16, 2007 under his heading of CONCLUSION/ 
RECOMMENDATIONS, he found that [Claimant] was experiencing significant 
and overwhelming psychological and physical distress at the present time and 
would benefit from psychological care and psychological testing.  Respondent-
Employer-Insurer has refused to pay for any of his treatment.  In his most recent 
note of January 8, 2009 he continues to opine that she is  a strong candidate for 
an intense rehabilitation program.  Absent that, he continues to believe that the 
patient is not psychologically ready to return to work.  

40. The Respondent-Employer-Insurer makes the argument that the 
Claimant’s fall at work is not a significant factor in her current disability.  The 
Respondent-Employer-Insurer relies upon the independent medical examination 
reports and testimony from Drs. Bisgard and Kleinman as well as their in-house 
facility doctor, Dr. Akers.  To support the medical opinions, the Respondent-
Employer-Insurer argues that the Claimant was performing at a low level 
performance level prior to her June 13, 2007 industrial injury.  

41. A current employee of the Respondent-Employer-Insurer and a prior 
supervisor of the Claimant, Dawn Skeen, testified at hearing.  Ms. Skeen testified 
that the Claimant was an outstanding employee and noted that the performance 
reviews done in 2005, 2006, and 2007 rated the Claimant at either the highest 
performing level of role model or at the next highest level of solid performer.  
Dawn Skeen confirmed that was exactly how the Claimant performed her duties.  

42. Janice Manuel, a now retired employee for the Respondent-Employer-
Insurer and a past supervisor for the Claimant, testified to the same effect.  
Janice Manuel was the supervisor that produced the annual performance review 
for the year 2006.  She not only rated the Claimant’s  performance as very high 
but she noted that the Claimant received a “star award” on November 20, 2006 
from the manager for contributions and all of the accounts  payable 
accomplishments in 2006.  Janice Manuel noted that a star award is  an unusual 
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award given for exceptional performance.  Janice Manuel also prepared the 2005 
performance review.  She noted that the Claimant also received a star award for 
her leadership role in 2005.  

43. The 2007 performance review was prepared by the Claimant’s  most 
recent supervisor, Gretchen Peters.  The performance review by Gretchen Peters 
was also positive.  It should be noted that the first time a supervisor raises 
concern about performance is only after the Claimant is severely injured on June 
13, 2007.  It is also noted that Gretchen Peters, in her attempt to discredit the 
Claimant’s performance levels, uses only the time that the Claimant put in on her 
regular activities and not her special projects to skew the numbers against other 
employees who did not have special projects taking up approximately 50% of her 
time.  

44. Bruce Magnuson testified on behalf of the Claimant as the Claimant’s 
vocational expert.  Bruce Magnuson reviewed her employment records going 
back several years.  Bruce Magnuson testified that based upon his review of the 
personnel records  from 2003 to 2007 there was every indication that the 
Claimant was performing at a high level, not missing an excessive amount of 
work, working 40 hours per week, receiving bonuses, getting awards, etc.  Mr. 
Magnuson testified that the June 13, 2007 industrial injury was “the terminating 
factor in her loss of access to the labor market.”  In fact, Bruce Magnuson 
testified that she is  currently, in his expert opinion, incapable of earning any 
wages, part-time or full-time, due to the injuries  she sustained on June 13, 2007.  
He pointed out that the most qualified position available to the Claimant was the 
job she was doing at the time of her industrial injury.  He noted that it was  the 
lightest level of physical demand level as per the Dictionary of Occupational 
Titles and typical labor force demands.  However, he further noted that the 
Respondent-Employer-Insurer terminated her because she was incapable of 
performing that same job.  

45. Mr. Magnuson noted that the Claimant lies down most of the day, she is 
significantly medicated, it is difficult for her to stay focused, the type of work that 
she has previously done required fairly intense focus since she was dealing with 
money, calculations, mathematical computations, and computer entries.  He 
agreed with the Respondent-Employer-Insurer in that she was no longer able to 
perform that type of activity.  Further basis  for his  opinion was the medical reports 
and testimony from Dr. Richman and the medical reports from Dr. Mann.  As 
opined by the respondent’s  expert, Margot Burn, in her evidentiary deposition 
testimony, if the restrictions  provided by Dr. Richman are accepted as accurate, 
the Claimant simply is  not employable at the present time.  Mr. Magnuson noted 
that the Claimant had been fully and gainfully employed since February of 1999 
by the Respondent-Employer-Insurer, and before that, had worked her entire 
adult life.  In his report of August 3, 2008 he concludes by stating, “I would 
conclude that [Claimant] is not capable of earning a wage in a part or full time 
basis.  She is also not a candidate for formal retraining.  The probabilities of 
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being able to sustain employment if able to work for a partial day or a full day are 
highly improbable.  The above conclusions are made within a high degree of 
vocational probability.”  The testimony of Bruce Magnuson is found to be 
persuasive.

46. The Respondent-Employer-Insurer relies to a large extent upon the 
independent medical examinations from Drs. Bisgard and Kleinman.  In spending 
approximately an hour with the Claimant and a review of medical records, these 
two doctors have concluded that the June 13, 2007 injury really had no role in the 
Claimant’s current disability.  Neither of them found any impairment as a result of 
her fall on June 13, 2007.  In fact, Dr. Kleinman felt that from any cause, the 
Claimant had no psychological impairment.  Their opinions to these issues is not 
persuasive.  

47. Prior to her June 13, 2007 fall at work, the Claimant was, like all of her co-
employees, encouraged to tele-work from home two or three days per week.  
They also allowed her to use flextime so as to ensure that she worked her 40 
hours per week even if it required her to work on weekends.  After her injury, this 
was all taken away from the Claimant for what amounts to unexplained reasons 
other than her new supervisor, Gretchen Peters’, request to “more closely keep 
an eye on her.”  Prior to her fall at work, the Claimant was always  rated as a role 
model or solid performer; the two highest performance ratings.  The Claimant 
was chosen for special projects.  She trained new employees.  She received 
awards for her leadership.  

48. The Claimant testified credibly that her condition has significantly 
worsened since her industrial injury of 2007.  Respondent, by its  determination 
that she was physically incapable of performing her job, which resulted in her 
termination for medical reasons, supports her position.  The Claimant is now in 
constant pain, sleeps poorly, is incapable of performing day-to-day activities of 
daily living, is opiate dependant, and severely depressed.  The pain and 
depression along with the sedative effects  of the narcotics require the Claimant 
to lay down most of the day.  She rarely leaves  the house.  She does not drive.  
She is dependent upon her husband to take care of her.  She is not capable of 
earning any wages.  As stated by Bruce Magnuson at hearing, it is persuasive 
evidence in support of her claim that she is permanently and totally disabled that 
in the job that she was most likely able to do, the Respondent-Employer-Insurer 
found that she physically and emotionally could not do it.  

49. It is found that the Claimant has demonstrated that it is more likely than 
not that she is permanently and totally disabled as a result of the industrial injury 
of June 13, 2007.  It is  further found that she has demonstrated that the June 13, 
2007 industrial injury was a significant causative factor in her current disability.  
As a result of her March 2003 industrial injury, the Claimant was not permanently 
and totally disabled.  She continued to function at work and at home.  Her 
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successful activities at work demonstrated that she was fully capable of earning a 
wage until the June 13, 2007 industrial injury.  

CONCLUSIONS OF LAW

Injury and Compensability for March 5, 2003 Claim

1. Claimant has the burden of proving by a preponderance of the evidence 
that her injury arose out of the course and scope of her employment with the 
employer.  Section 8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985).  A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

2. An ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).  

3. As found, Claimant showed it more probably true than not she sustained 
an injury arising out of and in the course of her employment with Respondent-
Employer-Insurer .  Thus, Claimant proved by a preponderance of the evidence 
that she sustained an injury arising out of and in the course of her employment 
with Respondent-Employer-Insurer.  

4. Respondent-Employer-Insurer asserts that the claim should be barred due 
to the statute of limitations.  Section 8-43-103(2), C.R.S. states that a claim is 
barred unless a notice claiming compensation is  filed within two years (three 
years in the case of excusable neglect) of the injury.  Section 8-43-103(2) further 
states as follows: 

[I]n all cases in which the employer has been given notice of an injury and 
fails, neglects, or refuses to report said injury to the Division as required 
by the provisions of said articles  [of the Workers’ Compensation Act], this 
statute of limitations shall not begin to run against the claim of the injured 
employee . . . until the required report has been filed with the Division.

This  language was in effect at the time of the Claimant’s injury.  The employer’s  duty to 
“report said injury” to the Division refers to the employer’s statutory duties under Section 
8-43-101, C.R.S.  Grant v. Industrial Claim Appeals Office, 740 P.2d 530 (Colo. App. 
1987).  Section 8-43-101(1), provided that

“[w]ithin 10 days after … the occurrence of a permanently physically 
impairing injury, or lost time injury to an employee in excess  of three shifts 
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or calendar days,” the employer must report the injury to the Division.  An 
employer is deemed to have “notice” of an injury when the employer has 
“some knowledge of accompanying facts  connecting the injury or illness 
with the employment and indicating to a reasonably conscientious 
manager that the case might involve a potential compensation claim.”  

Jones v. Adolph Coors Co., 689 P.2d 681, 684 (Colo. App. 1984).  It is the Claimant’s 
burden to prove when the employer had sufficient knowledge to trigger the duties 
required by Section 8-43-101(1).  See City and County of Denver v. Industrial Claim 
Appeals Office, 58 P.2d 1162 (Colo. App. 2002).  This is  true because the tolling 
provisions create an exception to the Claimant’s duty to file a claim within two years of 
the injury.  Procopio v. Army Navy Surplus, W.C. No. 4-465-076 (June 10, 2005).  

5. The persuasive evidence is that the Claimant fell at work, reported the 
injury the next day, completed the paperwork, and began missing shifts greater 
than three days all to the direct knowledge of at least her two supervisors, if not 
upper management.  The compelling evidence is that the Claimant sought to 
formalize the claim and was dissuaded by human relations.  Regardless, the 
Claimant has met her burden of proving that the statute of limitations was tolled 
until such time as the employer completed their duty to file the Employer’s First 
Report.  The Employer’s  First Report was not filed by respondent-employer until 
March 3, 2008; less than a month after the Claimant had filed her Worker’s Claim 
for Compensation on February 10, 2008.

6. Notice of the work-related claim does not have to be perfect from the 
Claimant.  The notice must be sufficient to demonstrate that the employer has 
“some knowledge of accompanying facts connecting the injury or illness with the 
employment and indicating to a reasonably conscientious manager that the case 
might involve a potential compensation claim.”  Jones, supra.  In the very similar 
case of Carter v. ENT Federal Credit Union, W.C. No. 4-744-530 (January 28, 
2009), using the reasonably conscientious manager standard, the Administrative 
Law Judge and Industrial Claim Appeals  Panel found that the statute of 
limitations was tolled.  Respondents argued that the respondent-employer was 
not given sufficient notice without the Claimant providing detail as to the specific 
work-related activity she was on when injured away from work.  In rejecting this 
argument, the Administrative Law Judge and the Panel stated, “We are not 
persuaded that the ALJ erred in determining that the statute of limitations  was 
tolled.  This is so even if the HR representative lacked knowledge that there had 
been an interview with a prospective employee at the lunch.  In our opinion, there 
is  substantial evidence to support the ALJ’s decision that the employer was on 
notice that a Workers’ Compensation was likely regardless  of what knowledge 
the HR representative had.”  In the instant case, we have clear repeated 
knowledge on the part of supervisors  and the HR department of a fall at work 
necessitating medical care and missed time from work.  Utilizing the reasonably 
conscientious manager standard, the statute of limitations should be tolled.  
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7. Respondent-Employer-Insurer has not provided persuasive evidence that 
the claim should be barred by the statute of limitations, laches or estoppel.  
Therefore, Claimant’s claim shall be compensable.  

Medical Benefits

8. Respondent is liable for authorized medical treatment reasonably 
necessary to cure and relieve an employee from the effects of a work-related 
injury.  Section 8-42-101, C.R.S.; Sims v. Industrial Claim Appeals Office, 797 P.
2d 777 (Colo. App. 1990).  

9. The Claimant was required to prove by a preponderance of the evidence 
that the conditions for which she seeks medical treatment were proximately 
caused by an injury arising out of and in the course of her employment.  The 
Claimant must prove a causal nexus between the claimed disability and the 
work-related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  

10. The parties stipulated that the medical care of Drs. Richman, Mann, 
Cohen, and Sung are authorized, reasonable and necessary.  Claimant sought 
medical benefits  from June 13, 2007 and ongoing from these same providers  and 
their referrals.  As found, Claimant has established that the medical treatment in 
this  claim, including the treatment provided by Drs. Richman, Mann, Cohen, and 
Sung as of June 13, 2007 and ongoing is related to the June 13, 2007 industrial 
injury.  Accordingly, respondent is liable for this  medical treatment to cure and 
relieve the effects of her injuries.

11. As found, Claimant proved by a preponderance of the evidence that the 
medical treatment that she received for her injuries was authorized medical 
treatment reasonably necessary to cure and relieve her from the effects of the 
injury.  As further found, as a result of Claimant’s injuries, she needs and will 
need in the future medical care.  Therefore, respondent shall be required to pay 
for the medical treatment the Claimant received and continues to receive from 
these authorized treating doctors and their referrals to maintain her at maximum 
medical improvement.

Maximum Medical Improvement

12. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the 
DIME with regard to MMI shall only be overcome by clear and convincing 
evidence.  A fact or proposition that has been proved by “clear and convincing 
evidence” if, considering all of the evidence, the trier-of-fact finds it to be highly 
probable and free from serious or substantial doubt.  Metro Moving & Storage 
Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  In this case the DIME, Dr. 
Leppard, determined that Claimant was at maximum medical improvement on 
April 17, 2008.  Consequently, Respondent-Employer-Insurer must prove by clear 
and convincing evidence that this determination is incorrect.  As  found, 
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Respondent-Employer-Insurer has  failed to prove by clear and convincing 
evidence that the MMI determined by Dr. Leppard is incorrect.  

Temporary Total Disability

13. The Claimant seeks temporary total disability benefits from November 19, 
2007 until the date of maximum medical improvement established by the DIME 
on April 17, 2008.  To prove entitlement to TTD benefits, Claimant must prove 
that the industrial injury caused a disability lasting more than three work shifts, 
that Claimant left work as a result of the disability, and that the disability resulted 
in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995).  Section 8-42-103(1)(a), C.R.S. requires Claimant to establish a causal 
connection between a work-related injury and a subsequent wage loss in order to 
obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term disability 
connotes two elements: (1) medical incapacity evidenced by loss or restriction of 
bodily function; and (2) impairment of wage earning capacity as demonstrated by 
Claimant’s inability to resume Claimant’s prior work.  Culver v. Ace Electric, 971 
P.2d 641 (Colo. 1999).  The impairment of earning capacity element of disability 
may be evidenced by a complete inability to work, or by restrictions, which impair 
the Claimant’s  ability effectively, and properly to perform Claimant’s regular 
employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  
Continuation of temporary total disability benefits may be appropriate if the 
Claimant has multiple authorized treating physicians who give conflicting 
opinions concerning the Claimant’s ability to return to work.  Bestway Concrete  
v. Industrial Claim Appeals Office, 984 P.2d 680 (Colo. App. 1999).  Resolution of 
this  dispute is made by the Administrative Law Judge.  Likewise, conflicting 
inferences as to whether a treating physician has released the Claimant to 
regular employment can be resolved by the Administrative Law Judge.  Imperial 
Headwear, Inc. v. Industrial Claim Appeals Office, 15 P.3d 295 (Colo. App. 2000).  

14. As found, as a result of the June 13, 2007 industrial injury, Claimant 
suffered injuries and work restrictions which have prevented Claimant from doing 
Claimant’s regular job with employer from November 14, 2007 through the date 
of maximum medical improvement as  established by the Division Independent 
Medical Examiner.  

15. As found, Claimant proved by a preponderance of the evidence that she is 
entitled to temporary total disability benefits from November 19, 2007 through 
April 17, 2008.  

16. Insurer shall be ordered to pay Claimant temporary total disability benefits 
from November 19, 2007, the original date of maximum medical improvement 
provided by Dr. Akers, to April 17, 2008.  

Average Weekly Wage
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17. The objective of wage calculation for the average weekly wage is  to reach 
a fair approximation of the Claimant’s  actual wage loss  and diminished earning 
capacity.  Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993).  The 
Administrative Law Judge under normal circumstances has broad discretion in 
calculating the employee’s  average weekly wage according to the facts  of the 
case to fairly determine the Claimant’s weekly wage.  Williams Bros. v. Grimm, 
88 Colo. 416, 297 P. 1003 (1931).  As found, the Claimant’s  average weekly 
wage is $1,069.92.  

18. Respondent shall pay temporary disability benefits commencing on 
June 13, 2007 through April 17, 2008 based upon the average weekly wage of 
$1,069.92 which provides a temporary total disability rate of $713.28.  

Permanent Partial Disability for Date of Injury March 5, 2003

19. Permanent disability is  determined when the Claimant’s condition is 
deemed to be stable and when further medical care is not likely to improve the 
condition.  Section 8-40-201(11.5).  Permanent partial disability benefits  are 
calculated either under the schedule system or whole person system of Section 
8-42-107, C.R.S.

20. As found, the primary treating physician, Dr. David Richman, found the 
Claimant at maximum medical improvement and that she sustained a 9% whole 
person impairment for her physical injuries and a 5% psychological disability.  
Claimant proved by a preponderance of the evidence that she is  entitled to 
permanent partial disability benefits for the March 5, 2003 industrial injury.  

Permanent Total Disability

21. Permanent total disability is defined by Section 8-40-201(16.5)(a) as the 
Claimant’s inability “to earn any wages in the same or other employment.”  The 
burden of proof to establish the Claimant suffers from a permanent total disability 
lies with the Claimant and is  a question of fact for the Administrative Law Judge.  
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. 
App. 1999).  In arriving at a factual determination as to whether the Claimant has 
sustained her burden of proof, the Administrative Law Judge may consider 
several “human factors” in making the decision.  Christie v. Coors Transportation 
Co., 933 P.2d 1330 (Colo. 1997); Best-Way Concrete Co. v. Baumgartner, 908 P.
2d 1194 (Colo. App. 1995).  These factors include, but are not limited to, the 
Claimant’s physical condition, mental ability, age, employment history, education 
and the “availability of work” the Claimant can perform.  Weld County School 
District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  It is the overall objective of 
this  “human factor” standard to determine whether, when taking into account all 
of the relevant factors, employment is “reasonably available to the Claimant 
under his  or her particular circumstances.”  Weld County School District RE-12 v. 
Bymer, supra.  Non-industrial medical conditions that impair the Claimant’s ability 
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to earn wages can be considered when performing a “human factor” analysis.  
Pinkard v. Jefferson County School, W.C. No. 4-174-632 (ICAO March 18, 1998).  

22. An industrial injury does not need to be the sole cause of the Claimant’s 
permanent and total disability.  Because of the “full responsibility rule” an 
employer takes an injured worker as it finds him, and permanent total disability 
can be a combination of personal factors, such as a pre-existing mental or 
physical condition and a work-related injury or disease.  Climax Molybdenum Co. 
v. Walter, 812 P.2d 1168 (Colo. 1991); Colorado Fuel & Iron Corp. v. Industrial 
Commission, 379 P.2d 153 (Colo. 1962); Casa Bonita Restaurant v. Industrial 
Commission, 624 P.2d 1340 (Colo. App. 1981).  The Claimant must demonstrate 
that the industrial injury is a significant causative factor in the Claimant’s  disability 
to establish permanent and total disability.  Seifried v. Industrial Commission, 736 
P.2d 1262 (Colo. App. 1986); Riley v. Mile High Honda, W.C. No. 4-486-242 
(ICAO August 12, 2003); Garcia v. CF&I Steel, L.P., W.C. No. 4-454-548 (ICAO 
May 14, 2004).  As  found, Claimant has provided the most persuasive evidence 
that she is permanently and totally disabled and that the industrial injury of June 
13, 2007 is  a significant factor in her permanent and total disability.  The Claimant 
has met her burden of proof that she is more likely than not permanently and 
totally disabled as a result of the June 13, 2007 industrial injury.  

23. Respondent-Employer-Insurer shall be ordered to pay permanent total 
disability benefits commencing on the date of maximum medical improvement of 
April 17, 2008 as a result of the June 13, 2007 industrial injury.  

ORDER

 It is therefore ordered that:

1. Respondent-Employer-Insurer shall pay Claimant for permanent total 
disability benefits in Claim No. 4-727-623 commencing April 17, 2008.  

2. Respondent-Employer-Insurer shall pay Claimant permanent partial 
disability benefits based upon a 9% working unit and 5% psychological 
impairment in Claim No. 4-752-214.

3. Respondent-Employer-Insurer t shall pay Claimant for temporary disability 
benefits from June 13, 2007 through April 17, 2008 at the rate of $713.28 per 
week.  Permanent partial disability benefits will also be paid based upon the 
temporary total disability rate of $713.28.  

4. Respondent-Employer-Insurer shall pay for Claimant’s medical care from 
June 13, 2007 and continuing for treatment received from Dr. Richman, Dr. 
Mann, Dr. Cohen, Dr. Sung and their referrals.  Claimant has met her burden of 
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proving that she requires  ongoing medical care from these same providers to 
maintain her at maximum medical improvement.  Respondent shall be 
responsible for maintenance treatment.

5. Respondent-Employer-Insurer shall pay statutory interest at the rate of 
eight percent (8%) per annum on all amounts due and not paid when due.

6. Any and all issues not determined herein are reserved for future 
determination.  

DATE: June 10, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-729-564

ISSUES

 The issues determined herein are petition to reopen against the First Employer 
and American Casualty and compensability of an occupational disease against the 
Second Employer and Pinnacol.  The parties stipulated to medical benefits and 
temporary total disability (“TTD”) benefits.

FINDINGS OF FACT

1. Since December 2001, claimant has  worked intermittently for the Second 
Employer, cleaning horse stall and sometimes feeding horses.

2. In August 2006, claimant was employed by the First Employer, a temporary 
employment agency.  

3. On August 22, 2006, while working at Western Forge, a manufacturer of crescent 
wrenches, claimant injured her left shoulder while attempting to pull a large 
crescent wrench loose from the machine.  

4. Claimant was treated by Dr. Ogrodnick on August 24, 2006, and complained of 
pain over the biceps tendon and acromioclavicular (“AC”) joint; however, she was 
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pain-free at rest.  Dr. Ogrodnick diagnosed left shoulder strain and released 
claimant to work with restrictions, including no lifting or reaching with her left arm.

5. Claimant then returned to work for the First Employer in a lighter job assignment.

6. On September 5, 2006, claimant returned to Dr. Ogrodnick, complaining of pain, 
every once in a while and with lifting more than 5 pounds.  Work restrictions at 
that time included no lifting more than 5 pounds with the left arm, no pushing/
pulling over 5 pounds, and no overhead work.  

7. On September 19, 2006, claimant had continued pain over her anterior and 
lateral shoulder.  By this date, claimant had improved with six sessions of 
physical therapy, but additional physical therapy was denied.  Dr. Ogrodnick’s 
nurse practitioner administered a steroid injection, causing claimant to return to 
Dr. Ogrodnick’s office on September 21, 2006, with worsening of her condition. 

8. By October 2, 2006, claimant continued to have pain in the lateral deltoid of 8 on 
a scale of 1-10.  She was having problems sleeping on her left side and was 
working light duty for Western Forge.  On examination, she had a positive 
Hawkins impingement maneuver and was still tender over her biceps tendon and 
AC joint.  Dr. Ogrodnick prescribed six additional visits  of physical therapy, which 
were never authorized by American Casualty. 

9. On October 23, 2006, claimant’s pain was  reduced to 5 on a scale of 1-10 in the 
lateral deltoid area and she was pain-free at times.  She was still tender over the 
biceps tendon.  On this date, she was returned to work with no restrictions.  
Claimant soon thereafter stopped working for the First Employer.

10.On November 13, 2006, Dr. Ogrodnick determined that claimant was at 
maximum medical improvement (“MMI”).  On that date, claimant indicated that 
she had not been working and had only 85% overall improvement of her left 
shoulder condition.  While she was pain-free at that visit, she was not 100%.  
Claimant was released with no impairment and no work restrictions. 

11.Claimant never underwent a magnetic resonance image (“MRI”) of her left 
shoulder to definitively rule out a rotator cuff tear prior to being placed at MMI on 
November 13, 2006.  

12. In January 2007, claimant returned to work part-time for the Second Employer.  
Her duties consisted solely of scooping horse manure and emptying it into a 
bucket or wheelbarrow.  She used a plastic “muck fork” about two feet wide with 
12-inch tines, 2 inches  apart, a five-foot long wooden handle, and weighs 
approximately 2 pounds.  She was able to push the wheelbarrow from stall to 
stall without placing any strain or stress on her left shoulder joint.  Occasionally, 
she would also grain the horses by taking another wheelbarrow from stall to stall 
and scooping grain into a bucket.  None of claimant’s duties involved lifting more 
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than five to seven pounds and she was able to transfer the wheelbarrow from 
stall to stall without placing any strain or stress on her left shoulder joint.  
Claimant is right-hand dominant and performed her duties using mostly her right 
arm and was careful not to re-injure or aggravate her left shoulder.  Her schedule 
varied.  She did not work every day and she only worked approximately two 
hours to perform her limited duties.  To increase the monetary amount of her 
paychecks, her husband would often accompany her to the stables and perform 
additional duties that claimant was unable to perform.  These duties  were 
reported to the Second Employer, who issued a single check in claimant’s name 
only.  Claimant was also compensated for watching the stables, checking on the 
horses to ensure they were not injured, and letting dogs out while the owner was 
out of town.  Claimant used her arms carefully, holding them down in front of her 
body, and avoided placing any strain or stress on her left shoulder joint.  

13.Claimant continued to suffer pain in her left shoulder after MMI.  She noticed 
increasing pain in her left shoulder in January 2007.  By April 2007, she noticed 
constant pain in the left shoulder.

14.On June 29, 2007, claimant called Dr. Ogrodnick’s  office to report her continuing 
and increased left shoulder symptoms.  She was informed that she would need 
to obtain authorization from American Casualty to be reexamined.

15.On September 17, 2007, Dr. Ogrodnick reexamined claimant, who reported that 
her left shoulder pain never resolved, but increased in January and February 
2007.  She reported pain while lifting a bag of groceries or even a pot of water.  
She further indicated to Dr. Ogrodnick that her pain was so severe that she would 
not be able to lift a bag of dog food or reach for a gallon of milk.  Claimant 
reported to Dr. Ogrodnick that she was working intermittently part-time for the 
Second Employer.  However, her job duties  did not cause pain.  She was 
continuously complaining of tenderness over the biceps tendon and AC joint, the 
same complaints she had prior to MMI.  Dr. Ogrodnick again diagnosed shoulder 
strain and referred claimant for additional physical therapy.  He also imposed 
restrictions and determined that claimant was no longer at MMI for the injury.

16.Also on September 17, 2007, American Casualty filed a final admission of 
liability, in accordance with the November 2006 report by Dr. Ogrodnick.  The 
insurer admitted for post-MMI medical benefits, specifically the September 2007 
appointment with Dr. Ogrodnick.

17.On November 16, 2007, Dr. Richman examined claimant, who reported that her 
shoulder hurt while lying on it and she experienced increased pain with and 
without activity.  She reported to Dr. Richman that she was working part-time at 
the Second Employer.  She further reported that she was  following restrictions in 
her job duties because of her injury not getting any better.  She complained of 
pain of 5-8 on a scale of 1-10, throbbing anteriorly and laterally.  Claimant’s 
complaints of pain were consistent with her pre-MMI status, as her condition 



133

never returned to 100%.  Dr. Richman’s  diagnosis was chronic left shoulder pain, 
traumatically induced, with popping.  He placed her on restrictions of no 
overhead lifting beyond 10-20 pounds and no reaching away from her body.  He 
further recommended an MRI, but American Casualty denied authorization for 
the MRI.  

18.The February 29, 2008, MRI revealed a full thickness tear of the supraspinatus 
tendon.  

19.Dr. Richman referred claimant to Dr. Sanchez, an orthopedic surgeon, for left 
shoulder impingement and rotator cuff tear, but American Casualty denied this 
authorization.  

20.By letter dated March 12, 2008, Dr. Ogrodnick concluded that claimant suffered a 
worsening of condition resulting from the initial injury in 2006.  

21.On April 18, 2008, claimant filed a Petition to Reopen based upon a change in 
medical condition of the August 22, 2006, left shoulder injury.

22.On May 8, 2008, claimant ceased work for the Second Employer, which went out 
of business.

23.On July 14, 2008, Dr. Davis, an orthopedic surgeon, performed an independent 
medical examination for American Casualty.  Dr. Davis  noted continuing pain 
after MMI, which was minimized by limiting the use of her arm.  Claimant 
complained of pain while lying on her left side and performing overhead reaching 
or lifting.  Claimant’s condition had steadily worsened following MMI.  After the 
initial injury, claimant attempted to avoid overhead or forceful activities with her 
left shoulder.  Claimant denied any re-injury to her left shoulder.  Claimant 
reported to Dr. Davis that she was  allowed to work for the Second Employer 
within tolerance of her shoulder pain and she eventually quit due to her inability 
to complete the jobs that needed to be done.   Dr. Davis  diagnosed claimant with 
a full-thickness rotator cuff tear, based upon her history and medical records.  Dr. 
Davis concluded that the rotator cuff tear was caused by steady deterioration of 
the injury of August 22, 2006.  He based his opinion on the fact that the claimant 
might have strained or partially torn her rotator cuff initially in August of 2006, and 
the use of her arm over time had caused a gradual deterioration, resulting in a 
rotator cuff tear.  Dr. Davis  further explained that a rotator cuff tear is an attritional 
process.  It can begin with a minor injury, which alters the dynamics of the 
shoulder.  Over time, with normal use, a strain or partial tear may steadily 
deteriorate into a full-thickness tear if the shoulder continues to be symptomatic, 
as in claimant’s case.  Due to claimant’s continued pain at MMI, Dr. Davis 
believed that it was reasonable that her symptoms would deteriorate in time, 
requiring a reopening of her case for further treatment.  
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24. In October 2008, the Second Employer and Pinnacol were added as parties to 
this claim, although claimant never actually filed a claim against those parties.

25.Dr. Davis  testified by depositions  in October 2008 and February 2009.  He did not 
believe that claimant’s job duties for the Second Employer would cause a re-
injury or aggravation, if she was using her left arm carefully and not in a way to 
cause further pain, strain or stress  on her joint.  Dr. Davis testified that, if claimant 
was using her arms carefully, held down, close to her body, in a “hanging-down 
position, but a little bit in front of her”, so as not to place any strain or stress on 
the joint, she would not likely have injured or aggravated her left shoulder.  In 
fact, she could lift a large amount of weight or perform repetitive activities without 
ever injuring or aggravating her left shoulder.  It was Dr. Davis’ opinion based on 
claimant’s history and the medical records  that she had a single, primary injury in 
2006.  Claimant had a steady chronic deterioration as a natural progression of 
that traumatic 2006 injury.  Dr. Davis noted that rotator cuff tears do not heal well 
with time, although conservative treatment can relieve symptoms of a rotator cuff 
tear.  Dr. Davis agreed that claimant’s improvement after receiving physical 
therapy and resting her left shoulder does not rule out the possibility that she had 
a rotator cuff tear from that initial injury of August 22, 2006.  

26.Moreover, Dr. Davis  was not able to tell from Dr. Ogrodnick’s MMI report how he 
tested the rotator cuff.  Claimant had pain over her AC joint and biceps  tendon, 
which is  consistent with a rotator cuff tear or with bursitis or impingement.  After 
MMI, claimant was released and still had pain.  Her left shoulder continued to 
bother her.  Dr. Davis noted that position of the left arm was more important than 
the weight moved or the length of time spent in an activity.  Dr. Davis concluded 
that he still thought that claimant’s current condition was  a natural consequence 
of the 2006 injury.

27.On February 24, 2009, Ms. Bartman performed a job analysis of a stable hand 
based upon observation of the job at another large riding stable near the Denver 
metropolitan area.  Ms. Bartman did not interview the owner of the Second 
Employer, which had gone out of business.  She concluded that the job required 
lifting 50-pound bales  of hay and 50-pound bags of feed intermittently throughout 
the day, as  well as other activities.  Ms. Bartman’s job analysis did not take into 
account the smaller scale of the Second Employer’s operation or the limited job 
duties performed by the claimant.  In fact, Ms. Bartman admitted that she did not 
know what claimant actually did for the Second Employer.  

28.The preponderance of the evidence demonstrates  that claimant’s condition 
changed as a natural and proximate consequence of the admitted August 22, 
2006, industrial injury.  Claimant needs additional medical treatment and TTD 
benefits.  Her testimony is credible.  The opinions of Dr. Davis are credible and 
persuasive.  Claimant clearly had ongoing pain at MMI, but the pain worsened.  
She did not suffer a new occupational disease as a natural consequence of her 
work for the Second Employer.  She never reported a reinjury as  a result of 
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activities she was performing for the Second Employer.  She probably had the 
cuff tear from the original injury, or suffered a cuff strain that naturally led to the 
tear and need for surgery.

CONCLUSIONS OF LAW

1. Section 8-43-303(1), C.R.S., provides that an award may be reopened on 
the ground of, inter alia, change in condition.  See Ward v. Ward, 928 P.2d 739 (Colo. 
App. 1996) (noting that change in condition has been construed to mean a change in 
the physical condition of an injured worker). Reopening is appropriate when the degree 
of permanent disability has changed, or when additional medical or temporary disability 
benefits are warranted.  Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 
1988).  Claimant has  the burden of proving these requirements, see Osborne v. 
Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  Claimant must prove that her 
change of condition is  the natural and proximate consequence of the industrial injury, 
without any contribution from another separate causative factor.  Vega v. City of 
Colorado Springs, W.C. No. 3-986-865 & 4-226-005 (ICAO, March 8, 2000).  As  found, 
claimant has proven by a preponderance of the evidence that her condition changed as 
a natural and proximate consequence of the admitted August 22, 2006, industrial injury.  
Claimant needs additional medical treatment and TTD benefits.  Consequently, her 
petition to reopen is granted.

2. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

3. The allegation is that claimant suffered an occupational disease due to her 
work for the Second Employer.  Section 8-40-201(14), C.R.S. defines "occupational 
disease" as: 

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
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a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment. 

This  section imposes additional proof requirements beyond that required for an 
accidental injury.  An accidental injury is traceable to a particular time, place and cause. 
Colorado Fuel & Iron Corp. v. Industrial Commission, 154 Colo. 240, 392 P.2d 174 
(1964); Delta Drywall v. Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  
In contrast, an occupational disease arises not from an accident, but from a prolonged 
exposure occasioned by the nature of the employment.  Colorado Mental Health 
Institute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  Under the statutory definition, the 
hazardous conditions  of employment need not be the sole cause of the disease.  A 
claimant is  entitled to recovery if he or she demonstrates that the hazards of 
employment cause, intensify, or aggravate, to some reasonable degree, the disability. 
Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  As found, the preponderance of the 
evidence fails to prove that claimant suffered an occupational disease to her left 
shoulder resulting directly from the employment or conditions under which work was 
performed and following as a natural incident of the work for the Second Employer.  

ORDER

 It is therefore ordered that:

1. The claim for benefits  against the Second Employer and Pinnacol is 
denied and dismissed.

2. Claimant’s petition to reopen the claim against the First Employer and 
American Casualty is granted.

3. American Casualty shall pay for all of claimant’s  reasonably necessary 
medical treatment by authorized providers.

4. American Casualty shall pay to claimant TTD benefits  based upon the 
admitted average weekly wage for the period commencing September 17, 2007, and 
continuing thereafter until modified or terminated according to law.

5. American Casualty shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.

6. All matters not determined herein are reserved for future determination.
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DATED:  June 8, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-733-793

ISSUES

The issues include average weekly wage and post-maximum medical 
improvement medical benefits.

FINDINGS OF FACT

1. Claimant was injured while working for the Better Business Bureau on 
August 29, 2007.  Her injury resulted from a fall off a horse while Claimant was 
participating in the filming of a television ad for the Better Business Bureau.  
Among other things, Claimant suffered a significant fracture of her right clavicle 
that required fixation.  She also suffered a closed-head injury in that accident.  As 
a direct result of this compensable work injury, Claimant has suffered impairment 
associated with her traumatic brain injury, including aggravation of non-industrial 
related pre-existing stress, anxiety and depression.  She has undergone 
extensive treatment for cognitive therapy.  Her job at the Better Business  Bureau 
includes work in public relations, production of TV and radio ads, as well as 
media consultation.  The job requires  Claimant to multi-task and the work activity 
is  high stress and intellectually demanding.  Her job also includes hosting a 
television show and participating in various radio shows on behalf of the Better 
Business Bureau.  

2.Claimant’s authorized treating physician, Dr. George Schwender, has 
prescribed medication for Claimant’s closed-head injury symptoms, including Seroquel 
and Lamictal.  

3.Dr. Gutterman, the Respondents’ forensic witness in this matter, opined that the 
Claimant’s need for these two medications arise from a pre-existing condition, for which 
she was previously prescribed these medications.  
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4.Dr. Schwender, Claimant’s  authorized treating physician who prescribed the 
Seroquel and Lamictal for Claimant, testified that Claimant will require these 
medications for the indefinite future, partially as a direct result of the permanent 
impairment that Claimant suffers as a consequence of her work-related injury. Dr. 
Schwender testified that Claimant will require these medications for the indefinite 
future, partially as a direct result of the permanent impairment that Claimant suffers as 
a consequence of her work-related injury.  Dr. Schwender testified that Claimant’s use 
of Seroquel and Lamictal should be apportioned 50 percent to the compensable work 
injury and 50 percent to Claimant’s  pre-existing, long-standing periodic bouts  with 
depression.  Dr. Schwender has considered reports and opinions of Claimant’s 
psychiatric providers, who evaluated and treated Claimant prior to this work injury.  
Under the facts herein, Dr. Schwender’s analysis as  to the apportionment of Claimant’s 
need and therefore entitlement to the provision of Seroquel and Lamictal is found to be 
thorough, logical and preferred over the opinion of Dr. Gutterman.  

5.Respondents are responsible for interest pursuant to statute on all amounts 
due and not paid when due, in the event Claimant had to absorb payment out-of-
pocket for Seroquel and Lamictal during the course of this contest.  

6. Respondents failed to prove entitlement to a change in the average 
weekly wage and therefore Respondents’ request for a determination of 
temporary/total disability benefit rating in an amount other than that admitted for 
is  denied.  Blair Reeves was called as  a witness on behalf of Respondents on the 
issue of average weekly wage.  She was unable to offer information that would 
be of assistance in making a determination that the average weekly wage 
admitted for in the admissions  filed herein should be any different than the 
number contained in those admissions.  

CONCLUSIONS OF LAW

1. Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988) holds that a 
claimant may be entitled to medical benefits after MMI if there is  substantial 
evidence in the record to support a determination that future medical treatment 
will be reasonable and necessary to “relieve” the effects of the industrial injury,  
“prevent a deterioration” of the claimant's condition, or to maintain a claimant at 
MMI.  Cf. In re Mockmore, W.C. No. 4-343-875 (ICAO, 4/8/2005)

2.Respondents challenged the causal relationship and Claimant’s need for Seroquel 
and Lamictal as a result of Claimant’s injury based on the fact that Claimant was 
prescribed those medications by a previous medical provider for a problem similar to the 
depression that Claimant suffers as a direct result of this worker’s  compensation closed-
head injury.  It is  Respondents’ assertion that while Claimant may have benefited and 
required those medications while she was treating for the work injury, she no longer 
requires those medications as a consequence of her work injury, but rather likely 
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requires the benefit of those medications for her pre-existing, psychiatric condition that 
continues to be symptomatic.  

3.In weighing the testimony of Dr. Gutterman, the Respondents’ forensic witness in this 
matter, as well as the testimony of Dr. Schwender, Claimant’s authorized treating 
physician who prescribed the Seroquel and Lamictal for Claimant, the ALJ is convinced 
that the weight of the evidence makes it more likely than not that Claimant has an 
ongoing need for the medications.  

4.Dr. Schwender testified that Claimant’s  use of Seroquel and Lamictal should be 
apportioned 50 percent to the compensable work injury and 50 percent to Claimant’s 
pre-existing, long-standing periodic bouts with depression.  Dr. Schwender has 
considered reports and opinions of Claimant’s  psychiatric providers, who evaluated and 
treated Claimant prior to this work injury.  Dr. Schwender’s analysis as to the 
apportionment of Claimant’s  need and therefore entitlement to the provision of Seroquel 
and Lamictal is found to be thorough, logical and preferred over the opinion of Dr. 
Gutterman.  

5.Therefore, the Administrative Law Judge finds that the cost of Claimant’s  Seroquel 
and Lamictal medication should be apportioned 50 percent to Respondents in this 
claim.

6.The ALJ concludes that the facts  as elicited fail to support as  a matter of law, any 
change in the average weekly wage.

ORDER

 It is therefore ordered that:

1.Respondents’ request to change the average weekly wage is DENIED.  

 2. Consistent with Dr. Schwender’s testimony and persuasive opinion, 
Respondents are ORDERED to pay 50 percent of the cost of Claimant’s  Seroquel and 
Lamictal for active treatment and by way of maintenance benefit after MMI.  
 
 3. Respondents are further ORDERED to pay eight percent interest per 
annum on all benefits  not paid when due, including any expenses that Claimant has 
incurred for payment of Seroquel and Lamictal (out-of-pocket) during the time that this 
issue has been in contest.  

 4. All other matters are reserved if necessary for additional hearing and 
future determination.   
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DATE: June 18, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-734-781

ISSUE

 Whether Claimant has established by a preponderance of the evidence that the 
artificial disk replacement surgery options recommended by Michael E. Janssen, M.D. 
are reasonable and necessary to cure and relieve the effects of his industrial injury.

FINDINGS OF FACT

 1. On July 14, 2007 Claimant suffered an admitted industrial injury to his 
cervical spine during the course and scope of his employment with Employer.

 2. During the course of Claimant’s medical treatment for his industrial injury 
Authorized Treating Physician (ATP) Jeffrey Wunder, M.D. referred him to surgeons 
Hans C. Coester, M.D. and Michael E. Janssen, M.D.  Both Dr. Coester and Dr. Janssen 
have opined that Claimant requires surgical intervention in the form of a diskectomy on his 
cervical spine at the C5-6 and C6-7 levels to alleviate pressure on his nerves  and spinal 
cord.  They have also determined that the surgery is reasonable, necessary and related to 
Claimant’s industrial injury.  Furthermore, independent medical examination physician 
Hugh D. McPherson, M.D. has agreed that a diskectomy is reasonable, necessary and 
related to Claimant’s industrial injury.

 3. Doctors Coester, Janssen and McPherson have opined that a secondary 
surgery is required to fill the spaces that remain after the C5-6 and C6-7 disks are 
removed from Claimant’s  cervical spine.  There are three potential options for the 
secondary surgery: (1) a two-level cervical fusion of the C5-6 and C6-7 levels; (2) a two-
level disk replacement using the ProDisc artificial disk; and (3) fusing one level of 
Claimant’s cervical spine and implanting a ProDisc artificial disk at the remaining level 
(hybrid option).

4. The parties agree that a two-level fusion is reasonable and necessary to 
cure and relieve the effects of Claimant’s industrial injury.  However, Respondents have 
not authorized either a two-level artificial disk replacement or the hybrid option.  
Moreover, neither of the preceding surgeries is  explicitly authorized within the Division 
of Workers’ Compensation Medical Treatment Guidelines for cervical disorders (Medical 
Treatment Guidelines).
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5. Orthopedic surgeon Dr. McPherson testified by telephone at the hearing in 
this  matter.  He explained that the Food and Drug Administration (FDA) has not 
approved the two-level artificial disk replacement or the hybrid option.  Dr. McPherson 
also commented that neither the two-level artificial disk replacement nor the hybrid 
option were appropriate for Claimant because Claimant suffers from lower leg pain.  He 
stated that lower leg pain reflects nerve impingement and that artificial disk replacement 
is  not reasonable when an individual suffers from nerve impingement.  Moreover, Dr. 
McPherson remarked that Claimant does not meet the FDA clinical trial requirement for 
an artificial disk replacement because his spinal canal diameter does not measure at 
least 10 millimeters.  Dr. McPherson acknowledged that he had not examined Claimant 
for several months prior to testifying at the hearing in this matter.

6. On April 23, 2009 the parties conducted the evidentiary deposition of Dr. 
Janssen.  Dr. Janssen explained that he is a spine surgeon who has been actively 
involved in artificial disk replacement surgery for several years.  He has been the lead 
investigator for the FDA in evaluating disk replacement surgery.  Dr. Janssen has 
participated in the research, development and implementation of ProDisc artificial disks.  
He also provides disk replacement training for spine surgeons.  Dr. Janssen noted that 
the FDA has only approved the ProDisc artificial disk for single level disk replacement 
surgery.  Nevertheless, he explained that he has performed multi-level ProDisc implants 
and the hybrid option.  In fact, both doctors McPherson and Janssen have performed 
two-level arthroplasties and hybrids on their patients that included the “off-label” or non-
FDA approved implantation of the ProDisc.

7. Dr. Janssen explained that a two-level fusion is  beneficial because it is 
permanent.  However, the procedure reduces a patient’s cervical range of motion.  He 
commented that patients who undergo cervical fusions are at risk for sustaining non-
congenital degeneration of the disks above and below the fused levels because of 
increased stress.  Dr. Janssen remarked that up to one-third of patients  sustain 
pathology at adjacent disk levels within five years of fusion surgery.

8. Dr. Janssen explained that motion preservation devices  including the 
ProDisc are beneficial because they permit the patient to enjoy continued cervical range 
of motion.  He noted that artificial disks are theoretically not permanent but should last 
approximately 25 years.  Moreover, the levels adjacent to the artificial disks would not 
likely suffer non-congenital degeneration because of the absence of increased stress.

9. Dr. Janssen also addressed the viability of the hybrid surgical option.  He 
commented that the fused level would enjoy the same risks and benefits associated 
with fusion surgery.  Furthermore, the artificial disk implant level would enjoy the same 
risks and benefits associated with motion preservation devices.

10. Dr. Janssen disagreed with Dr. McPherson’s  opinion that the motion 
preservation options would continue to expose Claimant to spinal cord impingement.  He 
explained that Claimant’s diskectomy would remove pressure from the spinal cord.  The 
two-level artificial disk replacement and the hybrid option would not cause additional 
impingement to the spinal cord.  Dr. Janssen testified that the motion enjoyed with the 
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motion preservation options is not the patient’s enemy.  Instead, the pressure on the spinal 
cord caused by the disk herniation is Claimant’s primary concern.

11. Dr. Janssen also disagreed with Dr. McPherson’s conclusion that Claimant 
does not meet the FDA clinical trial requirement of a spinal canal diameter measuring at 
least 10 millimeters.  He explained that the 10-millimeter spinal canal requirement 
imposed in the FDA clinical trials applied to congenital stenosis.  However, Claimant’s 
spinal stenosis  is  not congenital but was caused by the cervical disks that will be 
removed by the diskectomy.

12. Claimant testified at the hearing in this matter.  He commented that he has 
been unable to control his  back pain because pain medications upset his stomach.  
After consulting with numerous physicians he comprehends the risks and benefits 
associated with the various surgical options that are available.  Claimant explained that 
he desires to proceed with the surgical options in the following order: (1) the hybrid 
option; (2) the two-level artificial disk replacement; and (3) a two-level fusion.

13. The parties agree that a two-level fusion is reasonable and necessary to 
cure and relieve the effects of Claimant’s industrial injury.  Moreover, Claimant’s  credible 
testimony and the persuasive testimony of Dr. Janssen demonstrate that Claimant has 
established that it is more probably true than not that two-level disk replacement surgery 
or the hybrid option using the ProDisc are reasonable and necessary to cure and relieve 
the effects of his industrial injury.  A deviation from the Medical Treatment Guidelines is 
warranted under the specific facts and circumstances of this matter.  Although Dr. 
McPherson has opined that a two-level disk replacement and the hybrid option are 
inappropriate for Claimant, Dr. Janssen provided a persuasive description of the 
advantages of disk replacement surgery for Claimant.  He explained that a two-level 
fusion might accelerate Claimant’s disk degeneration because of extra pressure on 
adjacent disks.  In contrast, a two-level artificial disk replacement or the hybrid option 
would not cause increased stress on adjacent disks.  Moreover, Dr. Janssen disagreed 
with Dr. McPherson’s opinion that the motion preservation options would continue to 
expose Claimant to spinal cord impingement because the diskectomy would remove 
pressure from the spinal cord.  The two-level artificial disk replacement and the hybrid 
option would then not cause additional impingement to the spinal cord.  Dr. Janssen also 
explained that the 10-millimeter spinal canal requirement imposed in the FDA clinical 
trials applied to congenital stenosis, but Claimant’s condition is not congenital and 
would be alleviated by the removal of cervical disks during the diskectomy.  Two-level 
artificial disk replacement surgery or the hybrid option would improve Claimant’s quality 
of life by maintaining his  spinal mobility, preserve his activity level, and assist in pain 
relief.  Finally, based on surgical consultations, Claimant has knowledge of the risks 
associated with surgical intervention and prefers to undertake two-level disk 
replacement surgery or the hybrid option to improve his condition.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
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workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits  by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 
1994).  The determination of whether a particular treatment modality is reasonable and 
necessary to treat an industrial injury is a factual determination for the ALJ.  In Re of 
Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); In re Frazier, W.C. No. 3-920-202 
(ICAP, Nov. 13, 2000).

 5. The Medical Treatment Guidelines specifically provide that their primary 
purpose is  “advisory and educational.”  Moreover, the Medical Treatment Guidelines 
state that “[t]he Division recognizes that acceptable medical practice may include 
deviations from these guidelines, as individual cases dictate.  Therefore, these 
guidelines are not relevant as evidence of a provider’s legal standard of professional 
care.”  The Medical Treatment Guidelines thus  may be considered as an “acceptable 
professional standard” of care, but “certain cases may require treatment modalities that 
differ from those generally prescribed in the guidelines.”  See Hall v. Industrial Claim 
Appeals Office, 74 P.3d 459, 461 (Colo. App. 2003).

 6. As found, the parties  agree that a two-level fusion is reasonable and 
necessary to cure and relieve the effects of Claimant’s  industrial injury.  Moreover, 
Claimant’s credible testimony and the persuasive testimony of Dr. Janssen demonstrate 
that Claimant has established by a preponderance of the evidence that two-level disk 
replacement surgery or the hybrid option using the ProDisc are reasonable and 
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necessary to cure and relieve the effects of his industrial injury.  A deviation from the 
Medical Treatment Guidelines is warranted under the specific facts and circumstances 
of this  matter.  Although Dr. McPherson has opined that a two-level disk replacement 
and the hybrid option are inappropriate for Claimant, Dr. Janssen provided a persuasive 
description of the advantages of disk replacement surgery for Claimant.  He explained 
that a two-level fusion might accelerate Claimant’s  disk degeneration because of extra 
pressure on adjacent disks.  In contrast, a two-level artificial disk replacement or the 
hybrid option would not cause increased stress on adjacent disks.  Moreover, Dr. 
Janssen disagreed with Dr. McPherson’s opinion that the motion preservation options 
would continue to expose Claimant to spinal cord impingement because the diskectomy 
would remove pressure from the spinal cord.  The two-level artificial disk replacement and 
the hybrid option would then not cause additional impingement to the spinal cord.  Dr. 
Janssen also explained that the 10-millimeter spinal canal requirement imposed in the 
FDA clinical trials applied to congenital stenosis, but Claimant’s condition is not 
congenital and would be alleviated by the removal of cervical disks during the 
diskectomy.  Two-level artificial disk replacement surgery or the hybrid option would 
improve Claimant’s quality of life by maintaining his spinal mobility, preserve his activity 
level, and assist in pain relief.  Finally, based on surgical consultations, Claimant has 
knowledge of the risks associated with surgical intervention and prefers to undertake 
two-level disk replacement surgery or the hybrid option to improve his condition.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

1. Respondents are financially responsible for Claimant’s C5-6 and C6-7 
cervical diskectomy and Claimant’s choice of the following: (1) a two-level cervical 
fusion of the C5-6 and C6-7 levels; (2) a two-level disk replacement using the ProDisc 
artificial disk; and (3) the hybrid option of fusing one level of Claimant’s cervical spine 
and implanting a ProDisc artificial disk at the remaining level.

2. Any issues not resolved in this Order are reserved for future 
determination.

DATED: June 11, 2009.

Peter J. Cannici
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-735-693

ISSUES

 Did claimant prove by a preponderance of the evidence that she sustained an 
injury arising out of the course and scope of her employment?

 Did claimant prove by a preponderance of the evidence that she is entitled to 
temporary disability benefits?

 Did respondents prove by a preponderance of the evidence that claimant was 
responsible for termination of her employment such that her wage loss may not 
be attributable to her industrial injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

Employer operates a nonprofit preschool and childcare center. Lindsay Sherman 
is  executive director.  Claimant's  date of birth is December 23, 1981; her age at the time 
of hearing was 27 years.  Claimant worked for employer from January through July of 
2007, first as a teacher’s aid and then a preschool teacher of some 12 to 14 children 
aged 4 to 5 years.  Ms. Sherman was claimant’s direct supervisor.  Claimant contends 
she injured her lower back lifting a small table on Friday, June 15, 2007.   Ms. Sherman 
terminated claimant for abandoning her classroom of children on July 10, 2007.

Claimant testified to the following: On Friday, June 15th, claimant felt a small 
strain in her lower back after lifting the children’s  table, but she did not report the 
incident to Ms. Sherman.  Claimant visited her father in Silverton the following weekend.  
Claimant stated that she awoke in pain on Sunday morning, June 17th and had to think 
to recall what she might have done to cause her lower back pain.  Claimant eventually 
recalled the table-lifting incident on June 15th and attributed her pain to that incident.  
Throughout Sunday, claimant was unable to straighten her back and experienced pain 
over her lumbar spine.

Claimant returned to work at employer on Monday, where she states  she worked 
in pain.  Claimant stated that she did not report her lower back pain on Monday because 
Ms. Sherman was away from the school.  Ms. Sherman however has given her home 
telephone and cell phone numbers to staff at the school, and even to parents of children 
at the school should they need or want to contact her. Ms. Sherman’s  telephone 
numbers are also posted in various locations around the school so that staff can contact 
her when needed.  Although claimant attempted to blame her failure to report her injury 
on the fact that Ms. Sherman was away from the school, this self-serving explanation 
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fails when weighed against the fact that Ms. Sherman was always available to 
employees by cell phone.  Indeed, claimant eventually reported an injury to Ms. 
Sherman over the phone.  Claimant’s  testimony explaining her failure to report an injury 
for several days is unreliable and lacks credibility.

Claimant was unable to credibly establish when she reported the table-lifting 
incident to Ms. Sherman.  The Judge credits  the testimony of Ms. Sherman in finding: 
Around 8:00 a.m. on Wednesday, June 20, 2007, claimant telephoned Ms. Sherman at 
home and advised her that she had injured herself on June 15th.  Claimant told Ms. 
Sherman that she had hurt her back the previous Friday when she setting up for the 
Father’s  Day luncheon.  Claimant asked Ms. Sherman to recommend a chiropractor or 
provider for treatment.  Ms. Sherman told claimant that she could go to the emergency 
room (ER), depending on her level of pain.  Ms. Sherman also provided claimant with 
the name of the chiropractic group.  Claimant neither went to the ER nor to the 
chiropractic group Ms. Sherman suggested.  Claimant instead chose to go to Advantage 
Physical Therapy.

Claimant’s answers to many questions established that she could not recall the 
facts.  Claimant’s testimony also was replete with inconsistencies, such as her 
testimony attempting to explain the facts  surrounding the table-lifting incident.  On June 
20, 2007, claimant reported to her physical therapist at Advantage Physical Therapy 
that she and one other teacher were completely responsible for setting up for the for the 
Father’s  Day luncheon.  This report was inconsistent with claimant’s  testimony at 
hearing when she said that she had to set up the furniture for the luncheon by herself.  
When asked on cross-examination the name of the other teacher she mentioned to the 
physical therapist, she answered that she did not know.  Claimant’s testimony was 
largely unreliable and lacking credibility.    

At the time she hired claimant, Ms. Sherman provided her with a copy of the 
school’s handbook: Employee Guidelines and Expectations.  Claimant acknowledged 
through her testimony that Ms. Sherman had provided her with a copy of the handbook.  
The handbook outlines the responsibilities of teachers and staff working with the various 
age groups of children, including infants, toddlers, and preschoolers.   The applicable 
handbook section for preschool teachers  contains a lengthy list of responsibilities 
directing them to: Provide a fun, educational, and safe environment for each and every 
preschooler; know at all times where each preschooler is or will be, never leaving a 
preschooler unattended; and release preschoolers  only to authorized parents or 
guardians.  

The handbook contains a general section discussing time off from work, it 
provides:  

If you would like to take time off, it is  your responsibility to find another 
staff member to sub for you, if another staff member is not available, notify 
[Ms. Sherman] and she will arrange a sub.  
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The handbook encourages open communication among staff and a team environment 
where staff should feel comfortable asking each other for help and offering supportive 
suggestions.

Ms. Sherman conducted regular staff meetings and provided employees periodic 
training on various topics, including review of the school’s guidelines and procedures.  
Ms. Sherman issued claimant a “Certificate of Completion” after she successfully 
completed 1.5 hours of training to prepare for a “Qualistar” review of the school and 
claimant’s class.  Ms. Sherman provided claimant additional training in preschool 
operations.  

Agencies of the State of Colorado regulate the preschool’s operations, including 
class size, the ratio of teacher to child, and other aspects of the preschool.  Crediting 
Ms. Sherman’s testimony, the appropriate ratio of child to teacher is posted in each 
classroom.  Claimant was aware of such regulations.

After her initial physical therapy appointment on June 20, 2007, claimant advised 
Ms. Sherman that she had scheduled physical therapy appointments  for the two 
following days at 11:00 a.m.  Ms. Sherman explained to claimant that the 11:00 a.m. 
timing of the appointments was problematic:  By scheduling her appointments right in 
the middle of the day, claimant would be disrupting the children’s schedule.  And it 
would be difficult for Ms. Sherman to find someone to cover claimant’s preschool 
classroom.  In addition, claimant had known for months that the end of June was the 
time that a Qualistar assessment was being performed at the school.  Scheduling of the 
Qualistar assessment had been further complicated by vacation claimant had previously 
scheduled to take during the last week of June.

On June 21st, Ms. Sherman prepared a typed letter containing a corrective 
action plan, which she provided to claimant that day.  The letter provides:

I let [claimant] know that leaving after 2:30 p.m. would be acceptable, or 
making an appointment for before her scheduled arrival time (8:30), would 
be acceptable options, but leaving at 11:00 a.m. was not acceptable.  The 
Qualistar assessment is  taking place in her classroom on one of those 2 
days, and as result of her demanded leave next week, there are already 5 
blackout days for Qualistar assessment in her classroom.  [Claimant] 
came into work Thurs a.m., and informed me she would be leaving for the  
11:00 a.m. appointment, and that she had changed the Friday appt to 
3:45.  [Claimant] left on Thursday from 11:00 a.m. – 12:00 p.m.  The 
Qualistar assessor was on her way to assess [claimant’s] classroom 
earlier that morning, and was agreeable to changing her schedule so that 
she could assess  a different classroom Thursday and [claimant’s] room on 
Friday.  The intention of this inclusion to [claimant’s] file is to clearly 
identify issues related to emergency time off, and to reiterate Employee 
Handbook Policy, stating that staff is responsible for finding 
coverage for their time off.   Only 3 of [claimant’s] 6 days off next week 
are covered.  Again, this is the time within the Qualistar window of 
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assessment, for which staff had extensive notice that time off was not 
available…. Prior emergency leaves: One day for a sick dog appt; 
Consistent sick days (at least 1 per month since hiring).  In the future it is 
expected that time off will be covered in advance, and that, 
especially in light of the excessive amount of emergency and 
requested time leave, [claimant] will honor the center directors 
request to schedule personal appointments at appropriate times.  
Those necessary leave times will also be covered in advance by an 
appropriate and available staff person.

(Emphasis  added).  Ms. Sherman invited claimant to respond in writing or schedule a 
meeting with her or other board members to discuss the corrective action plan.

Claimant responded to Ms. Sherman’s letter with a two-page written statement, 
dated June 21st. Claimant wrote at the top:  

Please read and add to my file. Thank you!

According to her statement, claimant first notified Ms. Sherman of her injury on 
Wednesday, June 20th.  Claimant stated that she contacted her employer by phone that 
day and was able to receive some medical care.  Claimant specifically referenced the 
additional therapy appointments  that Ms. Sherman mentioned in the disciplinary write-
up.  In her handwritten statement, claimant wrote:  

The care I received from the physical therapist helped a lot and I was able to 
complete my week of working … almost pain free.

While claimant acknowledged in her testimony that she had prepared the handwritten 
statement, she was unable to recall the details  of the statement or the date upon which 
she actually submitted the statement to Ms. Sherman.    

Claimant was off work on vacation during the entire week of June 25th through 
29th, 2007.  Claimant had arranged this time off to help move her grandmother in Ohio.  
Claimant traveled by airline to/from Ohio for that trip.  While claimant suggested in 
testimony that she had not personally moved any of her grandmother’s  belongings, she 
reported to the physical therapist that her back held up fairly well during the trip to Ohio 
to move her grandmother.  The Judge finds claimant’s testimony self-serving and 
inconsistent with what she reported to the physical therapist.

Following the trip to Ohio, claimant returned to work at the school on Monday, 
July 2nd. Claimant continued performing her regular teaching duties up until her 
termination on July 10, 2007.  Claimant never suggested to Ms. Sherman or anyone 
else at employer that she was physically unable to perform her regular job duties.  
Claimant’s testimony suggests  that she feared Ms. Sherman would fire her if she 
reported that she was unable to perform her job because of pain.  This  testimony was 
unreliable and inconsistent with what claimant wrote in her June 21st statement, 
indicating she was nearly pain-free during the prior week when she was  performing her 
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regular work.  Claimant’s testimony also was inconsistent with what she reported to her 
physical therapist on July 10, 2007.

The typical operating schedule for the center is 8:00 to 5:30, Monday through 
Friday.  The center is closed on weekends. During the summer months, employer 
attempts to give teaching staff an extra half-day off per week, providing there is no 
scheduling conflict and adequate coverage for each classroom.  Claimant had 
requested time off on Tuesday afternoons, when Amanda Watts  was available to cover 
claimant’s classroom.  Crediting Ms. Sherman’s testimony, teachers understood that 
afternoons off were flexible and subject to change, depending upon staffing needs of the 
school.

On Friday, July 6, 2007, Julie Pawelk informed claimant that she should 
reschedule her afternoon off on the following Tuesday, July 10th, explaining that Ms. 
Watts would be unavailable to cover her classroom.  On Monday, July 9th, Ms. Watts 
informed claimant that she could not cover for her on July 10th.  Later on July 9th, Ms. 
Sherman reiterated to claimant that she could not take off July 10th because there was 
no coverage for her classroom.  Ms. Sherman however told claimant she would be 
available to cover claimant’s classroom on Wednesday afternoon so that claimant could 
take off that afternoon.

Claimant was unable to remember either her conversation with Julie Pawelk on 
July 6th or her conversation with Amanda Watts  on Monday, July 9th. Claimant was able 
to recall the conversation where Ms. Sherman advised her that she could not take off on 
July 10th because of inadequate coverage.  Claimant stated that she told Ms. Sherman 
that she had two previously scheduled doctors’ appointments on Tuesday afternoon that 
she would try to reschedule for Wednesday.  Claimant stated that she called and tried to 
reschedule the appointments but was unable to move them.  Claimant stated that she 
did not cancel either of the appointments. Claimant was unable to recall the two medical 
providers.  Claimant testified that, after finding she could not reschedule the 
appointments, she informed Ms. Sherman the appointments could not be rescheduled. 

In contrast to claimant, Ms. Sherman testified that claimant never told her on July 
9th that she was unable to reschedule two medical appointments. Ms. Sherman testified 
that claimant only told her that she had a “well check” appointment required for 
employees by employer. Ms. Sherman gave claimant permission to postpone the 
wellness examination until the next day.  Claimant never mentioned to Ms. Sherman 
that she also had a physical therapy appointment.  The Judge credits Ms. Sherman’s 
testimony over that of claimant.    

Ms. Sherman had understood from her conversation with claimant on Monday 
that claimant had agreed to switch her afternoon off from Tuesday to Wednesday when 
Ms. Sherman was available to cover her class.  Ms. Sherman was shocked when 
claimant told her at 11:30 on July 10th that she was leaving; she testified:

On July 10, 2007, I was working in the infant room with … an aide and 
eight infants.  And at 11:30, [claimant] had her preschool class outside, 
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and she came to the infant room window, which is  adjacent to the outside 
playground, and said, “It’s 11:30, and I’m leaving.”

And I said, “There’s  no one to cover your classroom.  You can’t leave. If 
you leave, I’ll have to call all of the children’s parents and let them know 
that they’ve been left alone.”

And she said, “I understand,” and walked away from the window.

****

I was shocked.

****

[I]n all my years working with children, I have never seen someone just 
leave a group of children.

Because she was with a group of 8 babies, Ms. Sherman was unable to follow claimant 
to reason with her.  Claimant walked away from her 11 preschool children, leaving them 
unattended.  

Claimant felt that she was entitled to take off the afternoon of July 10th, 
irrespective of scheduling problems.  Claimant felt any scheduling problems ultimately 
were Ms. Sherman’s responsibility. Claimant stated that she left the children sitting in 
the classroom, reading books and that she opened some doors between her classroom 
and another classroom where the children have lunch.  Claimant stated that there were 
two teachers in that other room having lunch with another class.  Claimant stated that 
she made eye contact with both teachers  and interpreted their nodding to indicate that 
they would watch the children.  Claimant could not recall the names of the two teachers, 
nor did she verbally tell them that she was leaving.  Claimant stated that she instead left 
the preschool building.    

Ms. Sherman had no one to cover claimant’s  classroom of children because of 
state regulations controlling the ratio of teachers to children.  Because claimant left her 
children unattended, the preschool was in violation of state law.  State regulations 
constrained Ms. Sherman to self-report the violation to 2 separate state agencies, 
including the Department of Human Services.  Ms. Sherman also had to call the parents 
of the 11 children to have them come to the school to pick them up.  Ms. Sherman 
terminated claimant based upon the incidents  leading up to the June 21st letter and the 
July 10th incident.  

Respondents showed it more probably true than not that claimant was 
responsible for her termination.  When claimant applied for her teaching position in 
January of 2007, she represented herself as an experienced preschool teacher with 
knowledge of developmental and age appropriate learning skills.  Claimant understood 
that, as a preschool teacher, she was solely responsible for her class and could not 
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leave the children unattended or unsupervised for any amount of time.  Claimant 
understood employer’s  policy that she was responsible for assuring that another teacher 
or substitute was available to cover her class should she need to be gone from work.  
Claimant contends she could not reasonably have understood that abandoning her 
class of children would result in her termination because the employee handbook allows 
employees to notify Ms. Sherman and leave it to her to arrange for a substitute if 
another staff member is  unavailable.  Claimant’s reading of the handbook is self-serving 
and ignores Ms. Sherman’s express directive to reschedule her afternoon off from 
Tuesday to Wednesday.  Ms. Sherman, Ms. Pawelk, and Ms. Watts provided claimant 
adequate notice that staff were unavailable to cover for claimant on Tuesday, July 10th.  
There was no persuasive evidence otherwise showing that claimant had medical 
appointments she could not reschedule.  The medical records instead reflect that 
claimant attended a physical therapy appointment at Advantage Physical Therapy on 
July 10, 2007.   The physical therapy record fails to suggest any sort of urgency in that 
appointment.  Instead, the report reflects claimant’s back was feeling better.  There are 
no medical records  to suggest that claimant saw any medical provider other than the 
physical therapist the afternoon of July 10th.  The Judge credits the testimony of Ms. 
Sherman and fellow teacher Renee Rodriguez in finding claimant, as a reasonable 
preschool teacher at employer, knew or should have known that abandoning her 
classroom of children on July 10th would result in her termination.  Claimant’s conduct 
was volitional, especially after Ms. Sherman directed her to work the afternoon of July 
10th.     

Insurer referred claimant to Stephen Johnson, M.D., who first evaluated her on 
July 11, 2007.  At respondents’ request, John Raschbacher, M.D., performed an 
independent medical examination (IME) of claimant on December 5, 2008.  Both Dr. 
Johnson and Dr. Raschbacher testified as experts in the area of Occupational Medicine.

The Judge notes that insurer coordinated with claimant’s prior attorney to 
arrange transportation, including round-trip flight arrangements from Durango to Denver, 
to attend a prior IME with Dr. Raschbacher one year earlier on December 10, 2007.  
Claimant no-showed, and insurer incurred the costs of the missed appointment.  
Claimant appeared for the December 5, 2008, IME only after respondents filed a motion 
to compel claimant’s attendance.  The Judge finds  claimant failed to offer any credible 
or persuasive explanation for her failure to attend the earlier IME with Dr. Raschbacher.  
Claimant thus delayed resolution of her claim by at least one year.  Claimant’s conduct 
leading to such delay is  inconsistent with her implied desire to obtain medical treatment 
to resolve her symptoms.         

Prior to Dr. Johnson’s examination on July 11th, claimant completed a two-page 
medical history form.  On the form, claimant denied any past history of a similar lower 
back problem.  When asked by Dr. Johnson about prior injury or problems with her 
back, claimant likewise denied any prior problems.  Claimant misrepresented her past 
history of back treatment to Dr. Johnson.  
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On Dr. Johnson’s medical history form, claimant denied any past history of 
treatment or counseling for mental health problems.  Claimant misrepresented this 
history to Dr. Johnson and to respondents in discovery.  Contrary to what claimant 
reported to Dr. Johnson, where she denied prior psychological treatment, claimant 
reported to Dr. Raschbacher that she had been in and out of psychological counseling 
her entire life.  Claimant explained that she construed this  question as  limited to 
professional counseling.  Claimant testified that she has gone to a counselor from time 
to time, but stated she could not recall the counselor’s name.  Claimant suggested that 
she started seeing a counselor in Durango a few weeks after her injury on June 15, 
2007.  Claimant could not recall who referred her to this counselor.  Claimant attempted 
to justify her failure to disclose this information to respondents during discovery by 
claiming that the counselor was not a medical provider.  Claimant’s  explanation for 
denying a past mental health history was disingenuous, self-serving and lacking 
credibility.  

In his July 11th narrative report, Dr. Johnson noted claimant was bending over to 
pick up a small low children’s table at work and felt a strain in her left low back region.  
Claimant reported to Dr. Johnson that she had experienced persistent discomfort with 
some discomfort intermittently going down into her left buttock and left lateral mid thigh.  
Claimant reported that, although the pain increased with bending or any heavy lifting, it 
had not prevented her from performing her normal work.  Claimant reported having a 
second job delivering newspapers.  Claimant reported that employer had terminated her 
because she took the prior afternoon off to see a doctor for a scheduled visit for routine 
health maintenance and for attending an appointment with her physical therapist.  Dr. 
Johnson opined that, based upon the history and physical findings, claimant had injured 
her left sacroiliac joint at work while bending forward and lifting in an awkward position.  
Dr. Johnson diagnosed left sacroiliac joint dysfunction – a muscular/ligamentous strain.  
Dr. Johnson explained to claimant that her condition should improve over time with 
conservative treatment.  Dr. Johnson recommended that claimant continue with physical 
therapy twice weekly and that she should start chiropractic treatment 2-3 times weekly 
for the next 2-3 weeks.  Dr. Johnson referred claimant for chiropractic treatment at Bodo 
Chiropractic.       

Although Dr. Johnson imposed a temporary lifting restriction of 10 pounds on July 
11, 2007, claimant reported to Dr. Johnson that her lower back pain had not prevented 
her from performing her work at employer.  The Judge credits the testimony of Ms. 
Sherman in finding that employer could accommodate this restriction such that claimant 
could continue to perform her regular work teaching preschool children.

On July 25, 2007, claimant reported to Dr. Johnson that chiropractic treatment 
had taken her back pain away.  Claimant however reported new pain around her left hip 
area, which she attributed to chiropractic treatment.  Dr. Johnson felt the new area of 
pain might involve the buttock muscles, the piriformis muscle, or posterior trochanteric 
bursa.  Dr. Johnson examined claimant and determined that her left sacroiliac joint 
dysfunction had dramatically improved.  Claimant told Dr. Johnson she was attempting 
some babysitting and house-cleaning work.  Dr. Johnson recommended one more 
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chiropractic treatment, so long as claimant felt comfortable with that treatment.  Dr. 
Johnson also recommended claimant continue with physical therapy treatment.  Dr. 
Johnson scheduled claimant for a follow-up evaluation on August 6th, but claimant no-
showed for the appointment.        

Dr. Johnson examined claimant on August 16, 2007, when claimant reported that 
the area of initial low back pain from her injury at employer had resolved.  Claimant 
however reported pain at a level 5/10 deep in her left hip area.  Claimant agreed to 
additional chiropractic treatment and massage therapy instead of physical therapy.  
Claimant missed her next appointment with Dr. Johnson scheduled for September 4, 
2007.

Dr. Johnson evaluated claimant on September 12, 2007, when she reported 
spending time in Silverton, arranging transfer of her father to a nursing facility.  Because 
of this, claimant had not undergone therapy.  Dr. Johnson evaluated claimant and noted:

[Claimant] no longer has typical findings for sacroiliac dysfunction as she 
has previously, and I am concerned that she may have some undiagnosed 
lumbar disk problem.

Dr. Johnson referred claimant for a magnetic resonance imaging (MRI) scan of her 
lumbar spine on September 14, 2007.  

Dr. Johnson discussed the MRI findings with claimant by telephone on 
September 19th.  The MRI showed a central disc herniation at the L5-S1 level of 
claimant’s lumbar spine, producing minor deformity of the ventral aspect of the thecal 
sac, but without evident compromise of the S1 or L5 nerve roots.  Dr. Johnson reported 
that, although she had MRI findings of a disc herniation, claimant’s symptoms were 
inconsistent with a disc problem.  

Dr. Johnson opined it very unlikely that claimant’s mechanism of injury caused 
the central disc herniation; he explained:

[Y]ou can get a disk herniation with pretty minor trauma, but it’s pretty rare 
that you would have a lumbar disk herniation without quite a lot of more 
heavy, repetitive lifting.

****

Or sudden force on the disk, such as  a fall.  And reaching over to pick up a 
small table should not be enough force, especially in a young woman, to 
cause a disk herniation ….

Dr. Johnson’s medical opinion was persuasive and amply supported by Dr. 
Rachbacher’s  medical opinion.  The Judge credits Dr. Johnson’s medical opinion in 
finding the MRI findings, including the finding of claimant’s central disc herniation, were 
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preexisting and were neither aggravated, intensified, nor worsened by the alleged table-
lifting incident at employer on June 15, 2007.   

Dr. Johnson referred claimant to Physiatrist Mara Isser-Sax, M.D., for evaluation 
and treatment recommendations on October 9, 2007.  Crediting what claimant reported 
to Dr. Isser-Sax, the Judge finds that table she lifted at employer on June 15th weighed 
15 pounds.  Claimant reported suffering post-traumatic stress disorder as a result of 
pain from her injury at employer.  Dr. Isser-Sax diagnosed lumbar disc degeneration and 
left hip pain.  Dr. Isser-Sax recommended a MRI scan of claimant’s  left hip for diagnostic 
purposes.

During cross-examination, claimant dissembled when answering questions 
concerning her history of work since employer terminated her on July 10, 2007.  When 
questioned whether she had been hired to work at a clothing store called Durango 
Traditions shortly after July 10, 2007.  Claimant initially agreed she worked there before 
stating she was never hired.  Claimant stated that, while she worked for a couple of 
days, she was as never hired and never received a paycheck.  Claimant was also asked 
if she had worked at Forget Me Not Floral in Durango.  Claimant admitted that she had 
done part-time holiday work for Forget Me Not Floral.  Claimant however stated that she 
was not paid by Forget Me Not Floral, but instead traded her help arranging flowers for 
a few items from the boutique. While claimant was unable to recall what those boutique 
items were, she nonetheless recalled that the total value of those items failed to add up 
to a hundred dollars.  Claimant rationalized her failure to disclose her employment at 
Durango Traditions and Forget Me Not Floral in her discovery responses by arguing that 
she was not paid in money for either of those positions.  

The following are further examples of claimant dissembling when answering 
questions about subsequent employment on cross-examination.  When asked about her 
work cleaning houses, claimant was unable to recall whose houses  she cleaned or 
whether she was self-employed or worked for a company.  While she stated that she 
believed she had worked with another gal cleaning houses, claimant said she was 
unable to recall her name.  When asked about her report to Dr. Johnson report that she 
had been cleaning 5 houses at some point, claimant denied ever cleaning that many 
houses.  When asked whether she experienced back pain when cleaning the houses, 
claimant responded that she continuously experiences back pain on a day-to-day basis, 
depending upon her activity.   Claimant stated she was unable to recall when she 
stopped cleaning houses, but offered that she stopped at some point because of back 
pain.  When asked about Dr. Johnson’s August 16, 2007, report indicating that she had 
been baby-sitting an 18-month-old child, claimant said she was unable to remember 
who she had been babysitting.  Claimant however recalled that babysitting required little 
lifting that the toddler’s mother had paid her about 20 bucks.  

Dr. Raschbacher’s testimony was persuasive and amply supported by the 
testimony of Dr. Johnson.  The Judge credits Dr. Raschbacher’s testimony in finding: All 
symptoms of the muscular/ligamentous strain Dr. Johnson diagnosed on July 11, 2007, 
reasonably should have manifest within 2 to 3 days of June 15, 2007.  Claimant’s 
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symptoms should have improved after June 18, 2007.  Claimant instead reported 
markedly increased symptoms after Ms. Sherman terminated her.  Claimant’s subjective 
symptoms are unsupported by objective findings on physical examination and are 
unsupported by diagnostic testing.  Crediting Dr. Raschbacher’s suggestion, claimant’s 
report of increased symptoms after her termination more likely reflects her motivation to 
punish employer because of her anger about her termination than actual symptoms 
from the alleged table-lifting incident.  

Based upon the above examples and the totality of the evidence, the Judge finds 
claimant an unreliable historian.  Claimant’s testimony concerning her subjective 
symptoms, the cause of those symptoms, and the results of treatment modalities was 
unreliable and lacking credibility.  Claimant’s testimony attributing her symptoms to a 
table-lifting incident on June 15, 2007, lacks credibility.  

Claimant failed to show it more probably true than not that she sustained an 
injury arising out of the course and scope of her employment on June 15, 2007.  As 
found, claimant contends she felt a slight strain lifting a 15-pound table on Friday, June 
15, 2007.  According to claimant, her symptoms began when she awoke the following 
Sunday morning.  The Judge however found that claimant’s testimony attributing her 
symptoms to the table-lifting incident lacks  credibility.  Claimant thus failed to support 
her claim with credible testimony.   

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Compensability:

Claimant argues she has proven by a preponderance of the evidence that she 
sustained an injury arising out of the course and scope of her employment on June 15, 
2007.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that her injury arose out of the course and scope of her 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights  of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.
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When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

The Act distinguishes  between the terms "accident" and "injury."  The term 
"accident" refers to an unexpected, unusual, or undesigned occurrence.  Section 
8-40-201(1), supra.  By contrast, an "injury" refers  to the physical trauma caused by the 
accident.  Thus, an "accident" is  the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the victim of an 
industrial accident unless the accident results in a compensable injury.  A compensable 
industrial accident is one, which results  in an injury requiring medical treatment or 
causing disability.  The existence of a preexisting medical condition does not preclude 
the employee from suffering a compensable injury where the industrial aggravation is 
the proximate cause of the disability or need for treatment.  H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).

Here, the Judge found claimant failed to show it more probably true than not that 
she sustained an injury arising out of the course and scope of her employment on June 
15, 2007.  Claimant thus failed to prove by a preponderance of the evidence that she 
sustained a compensable injury.

As found, claimant failed to support her claim with credible testimony. 

The Judge concludes that claimant’s claim for workers’ compensation benefits 
under the Act should be denied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. Claimant’s claim for workers’ compensation benefits  under the Act is 
denied and dismissed.

DATED:  _June 19, 2009
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Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-735-985

ISSUES

 The presented for determination was the calculation of the increase in Claimant’s 
average weekly wage due to the loss of health insurance benefits under Section 
8-40-201 (19), C.R.S. and the effective date of such increase.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant was employed by Employer with a date of hire of May 10, 2004.

2. At the time of hire, Claimant enrolled in Employer’s health insurance plan.  
Claimant enrolled herself and also her husband and 3 sons as dependents.  
Claimant enrolled in Employer’s health, dental and vision insurance plans.

3. Claimant sustained a compensable injury on August 27, 2007.  Claimant 
has not returned to work with Employer since September 1, 2007.

4. On October 30, 2008 Claimant completed a 2009 Benefit Enrollment/
Change form for Employer’s medical, dental and vision programs.  Claimant 
removed her husband and two of her sons as  dependents covered under 
Employer’s  health insurance program.  Claimant removed one of her sons 
because he had turned 19 years of age and was no longer covered under the 
Employer’s  health insurance plan.  Claimant removed her husband and other son 
because she could not longer afford to pay her portion of the health insurance 
premium because she had not been able to work on account of her work-related 
injury.  

5. Beginning January 1, 2009 Claimant and 1 dependent, her 12 year old 
son, were covered under Employer’s  health insurance plan.  The pre-tax payroll 
deduction per pay period for this coverage was $55.45.

6. Claimant’s employment with Employer terminated March 13, 2009 
because Claimant had been on leave of absence for 18 months or more.  
Employer continued its  contribution to the cost of Claimant’s medical, dental and 
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vision insurance under Employer’s plan until the time of Claimant’s  termination 
from employment effective March 13, 2009.

7. At the time of Claimant’s termination from employment with Employer, 
Claimant’s cost for continuing Employer’s  health insurance plan for medical, 
dental and vision coverage for herself and one dependent was $791.45 per 
month.  This is a weekly cost of $182.64.

CONCLUSIONS OF LAW

8. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the 
burden of proving entitlement to benefits  by a preponderance of the evidence.  Section 
8-42-101, supra.   A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.

9. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive or not credible.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

10. The burden of proof is generally placed on the party asserting the 
affirmative of a proposition. Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).  
Here, Claimant argues that her average weekly wage should be increased by the cost 
of continuation of the Employer’s health insurance plan for herself and two or more 
dependents.  Claimant bears the burden of proof in this assertion.

11. Under the provisions of Section 8-40-201 (19)(b), C.R.S. the term “wages” 
includes “the amount of the employee’s cost of continuing the employer’s group health 
insurance plan and, upon termination of the continuation, the employee’s cost of 
conversion to a similar or lesser insurance plan…If, after the injury, the employer 
continues to pay any advantage or fringe benefit specifically enumerated in this 
subsection (19), including the cost of the conversion of such health insurance coverage, 
such advantage or benefit shall not be included in the determination of the employee’s 
wages so long as the employer continues to make such payment.” 

12. Claimant initially argues that her average weekly wage should be 
increased by $85.10 per week effective January 1, 2009 to compensate her for the loss 
of health insurance coverage for her husband under Employer’s plan.  The amount 
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claimed represented the difference between the cost of continuing the Employer’s plan 
for Claimant and one dependent and the cost for Claimant and 2 or more dependents.  
Claimant calculates this  amount as: ($1,160,23 - $791.45 = $368.78 per month, or 
$85.10 per week).  Claimant reasons that this amount represents “wages” lost by 
Claimant as a result of her work injury because Claimant removed her husband from 
coverage under the Employer’s plan due to the cost and her off work-status.  The ALJ 
disagrees.

13. The provisions of Section 8-40-201 (19)(b) operate to include the cost of 
health insurance only when a claimant had “continued” the employer’s coverage at her 
own cost pursuant to COBRA (Consolidated Omnibus Budget Reconciliation Act of 
1985).  So long as the Employer continues its payment or share of the premium for the 
health insurance the amount a claimant pays as her share of the premium for the 
insurance is not includable in the average weekly wage under the definition of “wages” 
in Section 8-40-201 (19)(b), C.R.S.  Midboe v. Indus. Claim Appeals Office, 88 P.3d 643 
(Colo. App. 2003, rev’d on other grounds), Indus. Claim Appeals Office v. Ray, 145 P.3d 
661, 667 (Colo. 2006).  It therefore follows that here, when Claimant reduced the 
number of dependents covered under her employer’s health insurance at a time when 
Employer continued to make payment for its portion of the premium, Claimant is not 
entitled to have any portion of the cost of such insurance included in her average 
weekly wage.  Because Employer continued payment for its  portion of the cost of the 
health insurance any value of decreased coverage under the plan does not constitute 
“wages” as defined under Section 8-40-201 (19)(b), C.R.S.  Thus, Claimant is not 
entitled to have any cost or value associated with Employer’s health insurance plan 
included in her average weekly wage until after March 13, 2009 when the employment 
with Employer terminated and Employer’s contributions ended.  

14. Respondents argue that the replacement cost for Claimant’s health 
insurance to be included in the average weekly wage should be limited to the cost of 
continuation of Claimant’s coverage only, not the cost for Claimant and one dependant.  
Respondents’ argue that since Employer contributed only toward the cost of Claimant’s 
coverage, the additional replacement cost attributable to coverage for a dependent 
should not be included.  Although Respondents assert that Employer only contributed 
towards Claimant’s coverage, not coverage for her dependents, that evidence is not in 
the record before this ALJ.  Even were such evidence in the record, the ALJ would 
disagree with Respondents’ position.

15. Under Section 8-40-201 (19)(b), C.R.S. is  it the cost to claimant of 
converting to a similar or lesser plan, not the employer’s  cost of health insurance at the 
time of injury, that is to be included in the average weekly wage.  Schelly v. Indus. Claim 
Appeals Office, 961 P.2d 547, 549 (Colo. App. 1997).  At the time of her termination 
from employment and loss of health insurance under Employer’s plan on March 13, 
2009 Claimant’s  plan included coverage for her and one dependent, her 12 year old 
son.  As  found, the cost of converting to a similar plan was $791.45 per month or $182. 
45 per week.  It is  this amount that is includable in and added to Claimant’s average 
weekly wage effective March 13, 2009.  The purpose of Section 8-40-201 (19)(b), 



161

C.R.S. is to ensure that Claimant has sufficient funds available to purchase health 
insurance after Claimant’s employment with Employer was terminated, regardless of 
whether the cost was more or less than Employer’s cost of providing similar insurance.  
Humane Society of Pikes Peak v. Indus. Claim Appeals Office, 26 P.3d 546 (Colo. App. 
2001).  The ALJ rejects Claimant’s  argument that her average weekly wage should be 
increased by the cost to continue coverage for Claimant and 2 dependents, reflecting 
coverage for her husband and one of her sons who remained eligible for coverage 
under Employer’s plan.  Claimant voluntarily ended this coverage prior to the 
termination of her employment and loss of coverage.  Claimant’s voluntary reduction on 
coverage prior to her termination of employment, even though motivated by economic 
concerns related to her injury, does not entitle Claimant to a higher conversion cost to 
be included in her average weekly wage under Section 8-40-201 (19)(b), C.R.S.  That 
cost is measured by the cost of converting to a similar or lesser plan as  that in effect 
upon termination of Employer’s contribution to the plan.  Section 8-40-201 (19)(b), 
C.R.S. ( “wages” shall include the amount…upon termination of the continuation, the 
employee’s cost of conversion to a similar or lesser plan”).  See, Gonzales v. City of Fort 
Collins and Occupational Healthcare Management Services, W.C. No. 4-365-220 
(November 20, 2003).

16. Claimant additionally raises an argument that she should not be barred by 
application of the doctrines of issue preclusion or claim preclusion from litigating an 
error in the determination of her average weekly wage prior to inclusion of the cost of 
health insurance.  The ALJ has previously addressed this issue in an Order Granting 
Partial Summary Judgment dated March 30, 2009.  The ALJ is not persuaded to depart 
from his prior determination.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for an increase in her average weekly wage of $85.10 
effective January 1, 2009 through March 12, 2009 is denied and dismissed.

 2. Claimant’s average weekly wage is increased $182.64 per week 
beginning March 13, 2009 to reflect the Claimant’s cost of continuing Employer’s  health 
insurance or converting to a similar or lesser plan.  

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  June 11, 2009
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Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-736-285

ISSUES

 The following issues were raised for consideration at hearing.

1. Permanent partial disability benefits (PPD);

2. Medical benefits; and 

3. Penalties.

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

1. Claimant filed an application for hearing on February 28, 2009 listing the issues 
of penalties, medical benefits  and PPD. On March 18, 2009, Respondents filed a 
response to application for hearing indicating that PPD was not ripe for determination in 
light of the Division independent medical examiner’s  (DIME) determination that Claimant 
is  not at maximum medical improvement (MMI).  Respondents further raised the issue 
of “overcome DIME.”

2. Claimant’s claim with regard to medical benefits  pertains to the DIME physician’s 
recommendation that Claimant undergo a uni-compartmental knee replacement.  
Claimant argued that he was entitled to proceed to hearing on the February 28, 2009 
application to prove reasonable, necessary, and related medical benefits with regard to 
the uni-compartmental knee replacement.  Respondents further  contended that the 
medical benefits issue was also not ripe for determination since it emanated from the 
DIME determination. 

3. Respondents contended that the Administrative Law Judge (ALJ) lacked 
jurisdiction to consider the issues of PPD and medical benefits.  Claimant asserted that 
even if the ALJ determined that the DIME determination and medical benefits was not 
properly before the ALJ on the basis of Claimant application for hearing, the issues were 
properly before the ALJ on the basis of the Respondents’ response application in which 
Respondents raised the issue of “overcome DIME.”
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4. Following consideration of the parties’ arguments presented at hearing, it 
was determine that the issue of PPD and medical benefits  was not ripe for 
determination in this matter.  It is undisputed by the parties that Respondents filed a 
new application for hearing on March 13, 2009 raising the issue of PPD regarding 
overcoming the DIME determination.  The ALJ adopted the Respondents’ argument that 
it timely filed an application for hearing following notice of completion of the DIME 
received from the Division of Workers’ Compensation, Department of Labor and 
Employment (DOWC) pursuant to the provision of Section 8-43-203(2)(b)(II), C.R.S.  
The ALJ agreed with the Respondents  that the issues of PPD and medical benefits 
were not ripe for determination until receipt from DOWC of the notice of completion of 
the DIME report.  Claimant’s  contention that Respondents raised the issue of 
overcoming the DIME in this matter by way of the March 18, 2009 response to 
application for hearing in which Respondents state “overcome DIME” is rejected. It is 
argued by Respondents, and found by the ALJ that, at the time, Respondents filed the 
response to application for hearing in this case, the issue was not ripe for determination.

5. The only issue properly before the ALJ is the issue of penalties under 
Section 8-43-304.  Claimant contends that he is entitled to a penalty under the provision 
of Section 8-43-304 because Respondents improperly terminated temporary total 
disability benefits (TTD) from July 3, 2008 to August 7, 2008.  Claimant argues that he is 
entitled to a penalty from July 18, 2008 to August 7, 2008.  Respondents  contend that 
no penalty is warranted because the insurance adjuster cured the violation on August 7, 
2008 before the application for hearing was filed and because the Claimant did not 
prove by clear and convincing evidence that the insurer/adjuster knew or should 
reasonably have known that the violation occurred.  Respondents contend that the 
insurer cured the error as soon as it was made aware

6. Based on the insurance adjuster’s credible testimony, he reasonably 
should have known that the violation occurred.  The adjuster testified credibly that the 
error occurred when he took over Claimant’s  account from another adjuster.  The 
adjuster testified that the former adjuster had Claimant’s TTD payments issued 
automatically.  The adjuster testified that when the account was transferred to him the 
“diary expired” and Claimant’s TTD payments stopped. The adjuster testified that 
between July 3 and August 7, 2008 he did not watch the diary and had he done so he 
would have caught the problem.  The adjuster also testified that since the problem with 
Claimant’s TTD being improperly terminated, the adjuster has altered the procedures 
that he follows in order to prevent the mistake from occurring again.  The adjuster 
credibly testified that he now checks all the claims within his authority to be sure the 
problem can’t recur and to be sure they are not programmed for automatic termination.  
The adjuster finally testified that he is responsible for 140 claims and since the problem 
with Claimant’s TTD he uses  greater diligence in making sure each claim is handled 
properly.  

7. It is  found and concluded that Claimant is entitled to a 21-day penalty from 
July 18, 2008 to August 7, 2008 for improper termination of TTD.  Claimant sustained 
his burden of proof to establish by clear and convincing evidence that the violator, the 
adjuster, should have known through the exercise of reasonable diligence that he was in 
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violation.  However, Claimant offered no credible or persuasive evidence that he was 
harmed by the 21-day period his TTD benefits were improperly terminated.

8. The ALJ may consider a “wide variety of factors” in determining an 
appropriate penalty.  Adakai v. St. Mary Corwin Hospital, No. 4-619-954 (I.C.A.O. May 
5, 2006).  However, any penalty assessed should not be excessive in the sense that it is 
grossly disproportionate to the conduct in question.  When determining the penalty the 
ALJ may consider factors  including ”degree of reprehensibility” of the violator’s conduct, 
the disparity between the actual and potential harm suffered by a party and the award of 
penalties, and the difference between the penalties  awarded and the penalties 
assessed in comparable cases.  Associated Business Products v. I.C.A.O., 126 P.3d 
323 (Colo. App. 2005).  

9. The adjuster’s conduct, which caused the violation, was not reprehensible 
but an error, which the adjuster admitted and corrected.  Claimant did not present 
credible or persuasive evidence that he was injured by the adjuster’s mistake.  It is 
found and concluded that Claimant is entitled to a 21-day penalty at the rate of $1.00 
per day (or $21.00) for the insurer’s improper termination of TTD.     

CONCLUSIONS OF LAW

 Having made the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leaves the trier-of-fact, after considering all the evidence, to find 
that a fact is more probably true than not.  Page v Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  

2. A Workers’ Compensation case is  decided on its merits.  Section 
8-43-201, supra.  The facts  in a Workers’ Compensation case must be interpreted 
neutrally, neither in favor or the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.  The judge’s factual findings concern only the 
evidence and inferences  that are found to be dispositive of the issues involved that; that 
the judge has  not addressed every piece of evidence and every inference that might 
lead to conflicting conclusions and has rejected evidence and inferences contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v Industrial Claims Appeals 
Office, 5 P.3d 385 (Colo. App. 2000).

3. On June 13, 2001, the Director of the Division of Workers' Compensation 
(Director) issued an "Interpretive Bulletin" concerning administration of the DIME 
procedure under Section 8-43-203(2)(b)(II), C.R.S. The Director's  Interpretative Bulletin 
states that the legislative purpose of the March 2001 amendment to the statute is to 
prevent the filing of multiple hearing applications by holding the adjudication process in 
abeyance pending completion of the DIME "on disputed issues of MMI and/or whole 
person impairment." According to the Director, the DOWC is required to review DIME 
reports for completeness to ensure the DIME report is consistent with the requirements 
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of the AMA Guides, and rules including Rule XIX on apportionment. Then the DOWC 
issues a statement to the parties that the report has been accepted and may be 
considered final. The Interpretative Bulletin also states that the issuance of the DOWC's 
"notice of completion" triggers a party's responsibility to request a hearing in order to 
dispute a DIME physician's findings of MMI and medical impairment under Section 
8-43-203(2)(b)(II), C.R.S. Thus, in the Director's  opinion, "the time frame for responding 
to the IME results  does not begin to run until the Division notifies the parties  the IME 
report is complete and final." 

4. It is found that the Director's informal interepretation of the statute is  
consistent with the legislative intent and is therefore persuasive. See Banner Advertising 
v. People, 868 P.2d 1077 (Colo. 1994). 
      

5. The Director's Interpretive Bulletin is also consistent with Rule of 
Procedure XIV (L) (4) (d), 7 Code Colo. Reg. 1101-3 at 59 which states  that the DIME 
report is final "when it includes the requested determination regarding MMI and/or final 
impairment rating worksheets." The rule further states that services of the DIME 
physician conclude upon "acceptance by the DOWC" of the final DIME report. 
Accordingly, in Carlson v. Informatics Corporation, W.C. No. 4-380-302 (November 1, 
2002), it was concluded that the DOWC's notice of completion is dispositive of whether 
the issues of MMI and medical impairment are ripe for adjudication.  This ALJ rules in 
this case consistent with the I.C.A P. in Carlson, supra.

6.        Based on the credible and persuasive evidence presented at hearing, it 
was established that Claimant’s  claims related to PPD and medical benefits  were not 
ripe for hearing based on the February 8, 2008 application for hearing in this case.  The 
evidence further established that based on Respondents’ reference to “overcome DIME” 
contained on the March 18, 2009 response to application for hearing, the issue still was 
not ripe for hearing.  Thus, the claims related to the DIME decision are found not to be 
ripe and are dismissed.

 7.  Section 8-43-304(1), C.R.S. provides for penalties of up to $500 per day if 
respondent violates any provision of articles 40 to 47 of this title, or does any act prohibited 
thereby, or fails  or refuses to perform any duty lawfully enjoined within the time prescribed 
by the director. First, the claimant must prove that the disputed conduct constituted a 
violation of the statute, rule, or order.  Allison v. Industrial Claim Appeals Office, 916 P.2d 
623 (Colo. App. 1995); Villa v. Wayne Gomez Demolition & Excavating, Inc., W.C. No. 
4-236-951 (ICAO, January 7, 1997). Failure to comply with the Rules of Procedure is  a 
failure to perform a "duty lawfully enjoined" within the meaning of Section 8-43-304(1). See 
Diversified Veterans Corporate Center v. Hewuse, 942 P.2d 1312 (Colo. App., 1997); 
Pueblo School District No. 70 v. Toth, 924 P.2d 1094 (Colo. App., 1996).  

 8.   If the respondent committed a violation, penalties may be imposed 
only if the respondent’s actions  were not reasonable under an objective standard.  
Reasonableness depends upon whether respondent had a rational argument based in law 
or fact.  Diversified Veterans Corporate Center v. Hewuse, 942 P.2d 1312 (Colo. App. 



166

1997); Pueblo School District No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 1996).  The 
standard is  "an objective standard measured by the reasonableness of the insurer's 
action and does not require knowledge that the conduct was unreasonable." Colorado 
Compensation Insurance Authority v. Industrial Claim Appeals Office, 907 P.2d 676, (Colo. 
App., 1995). 

9. The ALJ may consider a “wide variety of factors” in determining an 
appropriate penalty.  Adakai v. St. Mary Corwin Hospital, No. 4-619-954 (I.C.A.O. May 5, 
2006).  However, any penalty assessed should not be excessive in the sense that it is 
grossly disproportionate to the conduct in question.  When determining the penalty the 
ALJ may consider factors  including ”degree of reprehensibility” of the violator’s conduct, 
the disparity between the actual and potential harm suffered by a party and the award of 
penalties, and the difference between the penalties  awarded and the penalties 
assessed in comparable cases.  Associated Business Products v. I.C.A.O., 126 P.3d 
323 (Colo. App. 2005).  

10. Under Section 8-42-105(3), C.R.S., TTD may only be terminate upon the 
occurrence of the specified events defined in this section.  These events do not include 
the reason provided by the adjuster in this  case.  The adjuster in this  case testified that 
the termination of Claimant’s  TTD was  a mistake resulting from the changeover of 
adjusters  assigned to work on Claimant’s claim.  Furthermore, based on the adjuster’s 
testimony in this case, it is  found that the insurer’s  actions in this  case resulting in the 
termination of Claimant’s TTD benefits from July 18 to August 7, 2008 was not 
objectively reasonable.  It was through the adjuster’s admitted lack of diligence to keep 
track of the claims assigned to him that the TTD benefits were terminated.  

 
 11.       The adjuster’s conduct, which caused the violation, was not reprehensible 
but an error, which the adjuster admitted and corrected.  Claimant did not present 
credible or persuasive evidence that he was injured by the adjuster’s mistake.  
Accordingly, it is  found and concluded that Claimant is entitled to a penalty in the 
amount of $1.00 per day for 21 days, for a total of $21.00       

ORDER

 It is therefore ordered that:

1. Claimant’s claim to proceed to hearing on the issues of PPD an medical benefits 
is denied and dismissed as the issues are not ripe for determination.

2. Claimant is  entitled to a penalty pursuant to Section 8-43-304, C.R.S. for 
improper termination of TTD benefits in the amount of $21.00

3. The penalty payment shall be paid 75% payable to Claimant and 25% payable to 
the subsequent injury fund created in Section 8-46-101, C.R.S.
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4. Respondent (s) shall pay statutory interest at the rate of eight percent (8%) per 
annum on all amounts due and not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  June  23,  2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-740-341

ISSUES

Issues endorsed for hearing include Compensability, Medical Benefits 
(Authorized Provider and Reasonably Necessary), and Average Weekly Wage.  
Claimant also endorsed the issues of Penalties pursuant to (a) Section 8-43-304 C.R.S. 
for failure to file an Employer’s First Report of Injury as required by Section 8-43-101 
C.R.S.; (b) Section 8-43-203(2)(a), C.R.S., for failure to timely admit or deny as  required 
by Section 8-43-203(1)(a), C.R.S., and (c) Section 8-43-408 (1), C.R.S., for failure to 
carry workers’ compensation insurance as required by Section 8-43-409, C.R.S.

FINDINGS OF FACT

1.Employer received on February 27, 2009, actual notice of the hearing.  The 
Office of Administrative Courts’ Notice of Hearing was served at Employer’s corporate 
offices in Fort Myers, Florida, by the Lee County Florida Sheriff’s Department.

2.Claimant is a 37-year-old former employee of Employer.  Claimant was 
employed as a “roughneck” upon the oil drilling rigs that Employer operated in 
Colorado. Claimant’s average weekly wage is $1,196.00.

3.Employer did not have a workers’ compensation insurance policy in effect at 
the time of Claimant’s injury.

4.On April 2, 2007, Claimant injured his  right lower leg while in the course and 
scope of his  employment with Employer in rural Weld County, Colorado.  Claimant was 
helping load one of Employer’s  trucks with steel tubing utilized in the drilling operations 
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when the load shifted and fell.  Steel tubing struck Claimant on his right lower leg 
causing open fractures of his right tibia and fibula. 

5.Claimant was transported to the North Colorado Medical Center in Greeley, 
Colorado.  Dr. Mark Grossnickle performed a surgical open reduction of the fibular 
fracture and internal fixation of the tibial fracture on April 2, 2007.

6.Claimant was followed at the Greeley Medical Clinic by Dr. Grossnickle and 
received physical therapy at the Platte Valley Medical Center in Brighton, Colorado.

7.Dr. Grossnickle performed a second surgery at the North Colorado Surgery 
Center on September 13, 2007, to remove the surgical screws used in the April 2, 
2007, surgery.  Claimant was discharged from his  physical therapy at the Platte Valley 
Medical Center on November 5, 2007.

8.X-rays were performed by Dr. Thomas R. Dunphy at the Imaging Center at 
Centerra in Loveland, Colorado on October 15, 2007.  The alignment of the bony 
fragments appeared appropriate.

9.All of the Claimant’s medical treatment was reasonably necessary to cure and 
relieve Claimant of the effects of his injury.

10. The costs related to the medical treatment received by Claimant are as 
follows:

Provider Service Date(s)  Amount 
Greeley Medical Clinic 4/2/07 - 10/15/07 $5543.00
Platte Valley Medical Center 8/31/2007 $1482.00
Platte Valley Medical Center 7/31/2007 $1062.00

Platte Valley Medical Center 6/30/2007 $1570.00

Platte Valley Medical Center 5/31/2007 $1302.00

Platte Valley Medical Center 4/30/2007 $779.00

Harmony Imaging Center 10/15/2007 $86.00
North Colorado Medical Center 4/3/2007 $28435.72
Banner Home Medical 
Equipment

4/4/2007 $44.53

Orthopedic Rehabilitation 
Products

9/13/2007 $1000.00

North Colorado Surgery Center 9/13/2007 $2755.20
North Colorado Anesthesia 
Associates

9/13/2007 $472.50

Total $44531.95
 
11. Claimant received his regular pay of $1,196.00 per week during his period 



169

of temporary disability and made no claim for temporary disability benefits.  

CONCLUSIONS OF LAW

 1. A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.

 2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v ICAO, 5P.3d 385 (Colo.App. 2000).

 3. Section 8-41-301 (1)(b), C.R.S., provides that,

The right to the compensation provided for in articles 40 to 47 of the 
title … shall obtain in all cases … where, at the time of the injury, the 
employee is performing service arising out of and in the course of the 
employee’s employment.

 4. Section 8-42-101 (1)(a), C.R.S., requires that,

Every employer, regardless of said employer’s  method of insurance, 
shall furnish such medical, surgical, dental, nursing, and hospital treatment, 
medical, hospital and surgical supplies, crutches, and apparatus as may 
reasonably be needed at the time of the injury or occupational disease and 
thereafter during the disability to cure and relieve the employee from the 
effects of the injury.

 5. Claimant’s testimony at hearing established that he injured his  right lower 
leg on April 2, 2007, while performing services arising out of and in the course and 
scope of his employment with Respondent.  The clam is compensable. 

 6. Respondent is liable for the medical expenses reasonably needed to cure 
and relieve Claimant from the effects of the compensable injury.  Section 8-42-101(1), 
C.R.S.  Claimant incurred medical expenses of $44,531.95. The medical expenses 
were reasonably needed to cure and relieve him from the effects of the compensable 
injury.  No medical provider may seek to recover fees from Claimant.  Section 8-42-101
(4), C.R.S.  

 7. Employer’s  payroll records establish that Claimant’s average weekly wage  
is  $1,196.00.  Section 8-42-102, C.R.S. Claimant’s temporary total disability rate is  
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$719.74, the maximum compensation rate for an injury after July 1, 2006, and before 
June 30, 2007. 1

 8. Section 8-43-101, C.R.S., requires an employer, within 10 days, to report 
to the Colorado Division of Workers’ Compensation any injury which results in lost time 
in excess of three shifts or calendar days.  Respondent was required to file a report with 
the Division of Workers’ Compensation no later than April 16, 2007, thirteen days after 
Claimant was injured.  Respondent violated this provision of the Act. From April 16, 
2007, to May 14, 2009, the date of the hearing, is  579 days.  The penalty may be 
assessed at a rate of up to $500.00 per day for a violation of the Act.  Sections  8-43-304 
and 305, C.R.S.  An appropriate penalty for this  violation is $25.00 per day.  The penalty 
due for this violation is $18,975.00.  Seventy-five percent ($14,231.25) is  due to 
Claimant and twenty-five percent ($4,743.75) is due to the Subsequent Injury Fund. 

 9. Section 8-43-203, C.R.S., requires  an employer to notify in writing the 
Division of Workers’ Compensation and the injured employee, whether liability is 
admitted or contested, within twenty days after a report is, or should have been filed, 
with the Division pursuant to Section 8-43-101, C.R.S.  Respondent did not contest or 
admit liability before May 7, 2007.  The penalty for violation of this section is up to one 
day’s compensation for each day’s failure to notify.  From May 7, 2007, to May 14, 2009, 
the date of the hearing, is 738 days.  However, the penalty is limited to 365 days. An 
appropriate penalty for this violation is $25.00 per day.  This penalty totals  $9,125.00.  
Fifty percent ($4,562.50) is payable to Claimant, and fifty percent ($4,562.50) is payable 
to the Subsequent Injury Fund (SIF). 

12. Total penalties are as follows:

CRS Section: CLAIMANT SIF TOTAL

8-43-203 $14231.25 $4743.75 $18975.00

8-43-101 $4562.50 $4562.50 $9125.00

TOTAL $18793.75 $9306.25 $28100.00

 13. Employer is not insured.  Employer is required to pay all amounts due 
under this  order, or to pay a deposit or file a bond as required by Section 8-43-408, 
C.R.S.  Should Employer not do so, Employer may be required to pay an additional 
$1,000.00 penalty plus attorney fees.  

ORDER

 It is therefore ordered that:

1 http://www.coworkforce.com/DWC/FormsDeskAids/DESKAIDS/PDFDeskaids/Desk_Aid_4_Max_Rates.pdf



171

1. Employer shall pay for the medical care Claimant receives that is 
reasonably needed to cure and relieve Claimant from the effects of the 
compensable injury. 

2. Employer shall pay a penalty of $18,793.75 to Claimant. 

3. Employer shall pay a penalty of $9,306.25 to the Subsequent Injury Fund 
of the Division of Workers’ Compensation. 

4. In lieu of payment of the above compensation and benefits to the claimant, 
the Employer shall:

 a. Deposit the amount of $73,000.00 with the Division of Workers' 
Compensation, as trustee, to secure the payment of all unpaid 
compensation and benefits awarded.  The check shall be payable to: 
Division of Workers' Compensation/Trustee. The check shall be mailed to 
the Division of Workers' Compensation, P.O. Box 300009, Denver, Colorado 
80203-0009, Attention:  Sue Sobolik/Trustee; or

 b. File a bond in the amount of $73,000.00 with the Division of Workers' 
Compensation within ten (10) days of the date of this order:

  (1) Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or

  (2) Issued by a surety company authorized to do business in Colorado.

  
The bond shall guarantee payment of the compensation and benefits awarded.

 IT IS FURTHER ORDERED:  That Employer shall notify the Division of Workers' 
Compensation of payments made pursuant to this order.

 IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to 
review, shall not relieve the employer of the obligation to pay the designated sum to the 
trustee or to file the bond.  Section 8-43-408(2), C.R.S.

5. All matters not determined herein are reserved for future determination.

DATED:  June 3, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
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W.C. No. 4-742-385

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., 
Administrative Law Judge (ALJ), on June 9, 2009, in Denver, Colorado.  The hearing 
was digitally recorded (reference: 6/9/09, Courtroom 3, beginning at 8:30 AM, and 
ending at 11:42 AM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to Claimant’s counsel, to be submitted electronically, 
giving non-insured Respondent 3 working days within which to file objections.  The 
proposed decision was filed on June 16, 2009.  On June 19, 2009, counsel for 
Respondent indicated no objection to the form of the proposed decision.  The ALJ has 
modified the proposal and, as modified, hereby issues the following decision.

ISSUE
 

The sole issue to be determined by this  decision concerns whether or not the 
Claimant was an Employee of the non-insured Employer or an independent contractor.  
The parties agreed to reserve all other issues.

 
 As a threshold matter, § 8-40-202 (2) (b) (I), C.R.S. (2008, provides that the 
person for whom services are performed “may show by a preponderance of the 
evidence” that the “independent contractor” conditions have been satisfied.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

 1. Representatives of the non-insured Employer hired the Claimant at a job 
fair on October 30, 2007.

2. The Employer assigned the Claimant to work at the Doubletree Hotel as a 
dishwasher.

3. The Employer paid the Claimant for his services by the hour.

4. The Employer had the right to terminate the Claimant without 
consequences as long as the termination was not for discriminatory reasons..

5. The Employer required that the Claimant comply with its drug policy.
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6. The Claimant was given set work hours and break times.

7. The non-insured Employer paid the Claimant by check made out to 
Claimant, personally.

8. Although a so-called “independent contractor agreement” was admitted 
into evidence as Claimant’s  Exhibit 5, page 10, the Claimant never signed it.  Indeed, 
the Claimant credibly testified that he had never seen the agreement before the date of 
the hearing and did not put his  name at the top of the agreement, as Chris Valera (an 
employee and recruiter for the Employer) testified the Claimant had done.  For the 
reasons specified below, the ALJ finds Valera’s testimony unworthy of belief.

9. The name at the top of the independent contractor agreement is 
misspelled, in that the Claimant’s  last name is  spelled with two “t’s” and lacks the 
designation of “Sr.” Deliberately misspelling his own name would not only be contrary to 
the Claimant’s pecuniary interests but it would defy reason and common sense.   The 
ALJ infers and finds Valera’s  testimony in this regard to be a prevarication, which casts 
doubt on Valera’s entire testimony concerning the “independent contractor agreement.” 

10. The ALJ finds that Claimant did not place his name at the top of the 
independent contractor agreement.  The ALJ finds that the Claimant’s testimony on this 
issue is  persuasive, credible and overrides the testimony of Chris Valera.  Claimant’s 
name is misspelled.  Claimant was adamant that his  name is spelled with one “t”, and 
that he uses Sr., because there is a junior around.  The ALJ finds the Claimant’s 
testimony inherently reasonable, credible, and consistent with reason and common 
sense.   

11. Valera, saw lots of people at the job fair.  Even if he was sincere, he was 
seriously mistaken regarding his explanation about an independent contractor 
agreement with the Claimant.  The Claimant did not sign the agreement, which is one of 
the criteria required by the statute.

12.  Exhibit D pages 7 & 8 purport to be “New Hire Report.”  Both are the 
same form.  Valera testified that he filled out page 7 at the job fair.  It designates  hourly 
pay at $7.50.  It leaves the alternative spaces “employee,” or “contract labor” blank.  It 
also leaves  the job designation blank.  According to Valera, page 8 was filled out by his 
assistant and submitted on November 9, 2007, after Claimant’s  October 31, 2007 injury.  
Page 8 lists  the job as  “dishwasher,” the rate of pay as $7.00 an hour, and the space 
“contract labor” is checked off.  These inconsistencies make no sense.  Indeed, they 
significantly undermine Respondent’s position that it deployed Claimant as an 
“independent contractor.”  Valera waffled as to why the discrepancy exists.  Claimant 
credibly testified that he was actually paid $6.50 an hour.  The ALJ takes administrative 
notice of the fact that this wage borders on minimum wage.
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13. Although the Employer deployed the Claimant to the Doubletree as  a 
dishwasher, the Employer paid the Claimant.  Claimant was  not required to furnish any 
tools, including his own dishrag.  The Doubletree furnished the dishrags and the 
dishwashing machine.  Additionally, there is no persuasive evidence that the Employer, 
or the Doubletree as its agent (or, as an alternative, the Claimant’s “statutory 
employer”), established a quality standard for the washed dishes.  There is  no 
persuasive evidence that the Doubletree, as agent of the Employer, provided more than 
minimal training for the washing of the dishes.  The Employer and/or the Doubletree, as 
its agent, dictated the precise hours  of performance of the dishwashing operations down 
to the time and length of lunch and break times.

14. Wally Acevedo, the President and Owner of the Employer’s company, 
testified that he is  in charge of a national business concern that provides staff for hotels 
through the use of “independent contractors.”  He was adamant in his testimony that all 
of these individuals were “independent contractors.”  In the present case, Acevedo 
indicated that Doubletree would pay the Employer and the Employer would handle the 
payroll for the so called “independent contractors.”  Acevedo waffled on the distinction 
between his operation and manpower operations that functioned as an employer 
contracting out employees to business that needed “manpower.”  Acevedo further 
indicated that the Employer required the Claimant to follow its  drug policy. The ALJ finds 
that Acevedo had no persuasive, substantive explanation as  to why a near minimum 
wage employee, terminable at will, who furnished no tools, and whose hours were 
tightly controlled by the Doubletree Hotel, was an “independent contractor,” as opposed 
to an “employee” of the Employer herein.

15. The Respondent’s position, and evidence, that Claimant was an 
“independent contractor” places a strain on credulity, i.e., to say that Claimant, a 
minimum wage and near minimum wage worker who reports  out to regular jobs  is an 
“independent contractors.”

            16.       Respondent has failed to prove, by a preponderance of the evidence that 
Claimant was an “independent contractor,” as defined by § 8-40-202 (2) (b) (II) (A) – (I), 
C.R.S. (2008).

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The fact finder should consider, among other things, the consistency 
or inconsistency of a witness’ testimony and/or actions; the reasonableness  or 
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unreasonableness (probability or improbability) of a witness’ testimony and/or actions; 
the motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 
(1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, Valera’s testimony defied reason 
and common sense. As further found, Acevedo’s testimony offered no persuasive or 
credible explanation as to why the Claimant was an “independent contractor,” as 
opposed to an “employee” as defined by § 8-40-202 (1), C.R.S. (2008). Claimant’s 
testimony was consistent, reasonable, persuasive and credible, and it supports his 
status as an “employee” of the Employer herein.

b. The burden of proof is placed on the party asserting the affirmative of a 
proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A 
“preponderance of the evidence” is  that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
Respondent asserted that Claimant was an “independent contractor.” § 8-40-202 (2) (b) 
(I), C.R.S. (2008), also places the burden of proof, by preponderant evidence, on the 
Respondent.  As found, Respondent failed to satisfy this burden.  Whether the 
Respondent sustained its  burden of proof is a question of fact for resolution by the ALJ.  
Nelson v. Industrial Claim Appeals Office, 981 P2d 210, (Colo. App. 1998); Klara 
Rapouchova, v. Frankie’s Installation, W.C. No. 4-630-152 [Industrial Claim Appeals 
Office (ICAO), August 17, 2005].

 c. In the case of Dana’s Housekeeping v. Indus. Claim Appeals Office, 807 
P2d 1218 (1990), the employer secured cleaning engagements for minimum-wage 
maids, who were required to go where Dana’s told them to go and were required to 
work fixed hours.  Dana’s  argued that it was just an employment agency referring out 
independent contractors.  In analyzing the conditions  for an independent contractorship, 
the Court of Appeals was not persuaded to reverse ICAO’s opinion affirming the ALJ
 

d.  “No one factor is determinative as to whether a person is an employer as 
opposed to being an independent contractor…The most important factor, however, in 
determining whether a person is an independent contractor or employee is the right to 
control, not the fact of control.”   See Dana’s Housekeeping v. Butterfield, supra.  As 
found, Respondent failed to satisfy most of the criteria for “independent contractor” 
status, as provided in § 8-40-202 (2) (b) (II) (A) – (I), C.R.S. (2008).

e. “In this regard, one of the main issues to be decided is  whether the 
purported employer has  the right to terminate the relationship without liability.  Industrial 
Commission v. Valley Chip & Supply Co.  133 Colo. 258, 293 P.2d 972 (1956).  The right 
to discharge someone without liability inherently involves the right to control and is 
inconsistent with the concept of independent contractor, where a breach of contract 
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action may lie for a precipitous discharge from employment.  See Faith Realty & 
Development Co. V. Industrial Commission, 170 Colo. 215, 460 P.2d 228 (1969).” Also 
See Dana’s Housekeeping v. Butterfield, supra.  As found, the Employer had the right to 
terminate the Claimant at will.

f.  The way parties refer to themselves is not determinative of whether a 
claimant is an “independent contractor” or an “employee.”  Faith Realty & Development 
Co. v. Industrial Commission, supra; RCS Lumber Co. v. Sanchez, 136 Colo. 351, 316 
P2d 1045 (1957).”  See Dana’s Housekeeping v. Butterfield, supra.  Even an individual 
doing business for in a company name, under the auspices of a principal, may be an 
“employee,” if the substantive indicia for being an “independent contractor” are not met.  
See Stampados v. Indus. Claim Appeals Office, 833 P.2d 815 (Colo. App. 1992).  
Indeed, the Employer’s  “independent contractor agreement,” under the circumstances 
of the present case, may well not be worth the paper that it is written on.

g. The fact, however, that Claimant was compensated…on an hourly basis is 
significant in determining that he had employee status.  Neely-Towner Motor Co. v. 
Industrial Commission, 123 Colo. 472, 230 P.2d 993 (1951).”  See Dana’s 
Housekeeping v. Butterfield, supra.  As found, the Claimant was compensated at an 
hourly rate approximating minimum wage.  As further found, the Employer had the right 
to terminate the Claimant without penalty.   It had the right to assign the Claimant to 
work assignments.  It paid the Claimant by the hour.   It required the Claimant to follow 
its drug policy.  The Claimant had set times for performing his  work activities and taking 
breaks.   In the present case, the ALJ concludes that if the Claimant walks, talks and 
squawks like an “employee,” the Claimant is reasonably and probably an “employee.”

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A.    Claimant was an employee of the Non-Insured Respondent at the time of his  
alleged injury on October 31, 2007.

 B.     Any and all issues not determined herein, including, but not limited to,  
compensability, entitlement to temporary disability benefits, entitlement to medical 
benefits and entitlement to permanent disability benefits, are hereby reserved for future 
decision.

DATED this______day of June 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-743-354

ISSUES

 The issues determined herein are compensability and temporary total disability 
(“TTD”) benefits.  The parties stipulated medical benefits and an average weekly wage 
of $644.47.

FINDINGS OF FACT

1.Claimant has worked as a bus driver for the employer for 23-24 years.

2.On April 16, 1992, claimant suffered a previous injury to her low back.  A July 
29, 1992, electromyography (“EMG”) showed subtle L5 nerve root encroachment.  An 
October 2, 1992, magnetic resonance image (“MRI”) was normal.

3.On April 7, 1995, claimant suffered another previous  injury to her low back.  A 
May 17, 1995, MRI showed a disc bulge at L4-5.  Dr. Finn performed an EMG on 
August 3, 1995, which was normal.  Dr. Struck repeated the EMG in October 1995, and 
the results again were normal.

4.Claimant continued to have low back pain and left leg pain and numbness.  Dr. 
Struck continued to treat claimant through September 1999.  On June 28, 1999, Dr. 
Kurica noted L4-5 instability and recommended repeat MRI.  On August 19, 1999, Dr. 
Kurica recommended aggressive physical therapy to stabilize the spine.  He noted that 
claimant did not have symptoms at that time to require surgery.  Claimant stopped 
obtaining treatment in October 1999 when her mother died and she became depressed.

5.Claimant did not obtain medical treatment for her low back and left leg 
symptoms from September 1999 to August 2007.  She continued to work her regular job 
duties as a bus driver, including performing vehicle inspections.

6.On approximately August 7, 2007, claimant returned to work for the employer 
for the new school year.

7.On August 17, 2007, claimant lifted the 75-pound hood of her bus to check fluid 
levels.  She felt a sharp pain in her low back.  She reported to her employer that she 
experienced low back pain from the incident.  The employer attempted to contact the 
insurer on the 1995 injury claim and did not immediately refer claimant for medical care.  
Claimant persisted in requesting medical treatment.

8.On September 24, 2007, claimant prepared a written statement to the employer 
that she had suffered low back pain from repetitive motion of the bus.  The employer 
referred claimant to Dr. Malis.
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9.On September 24, 2007, Dr. Malis examined claimant, who reported a history 
of repetitive lifting of the bus hood causing low back pain and left leg pain.  Dr. Malis 
imposed restrictions against lifting over 10 pounds or bending more than 10 times per 
hour.

10.On September 27, 2007, Dr. Malis  reexamined claimant.  Dr. Malis concluded 
that claimant had symptoms only from her preexisting condition, did not suffer an acute 
work injury, and had only worked for two weeks  for the employer.  Dr. Malis discharged 
claimant and also released her to return to full duty work.

11.Dr. Malis did not release claimant to return to regular duty work in spite of the 
effects of her August 17, 2007 work injury.  Dr. Malis issued the release because she did 
not think that claimant had suffered a work injury.

12.Claimant then chose to be treated by her personal physician, Dr. Malabre.  On 
October 15, 2007, Dr. Malabre examined claimant, who reported a history of chronic low 
back pain that was worsened by lifting the bus hood on August 17, 2007.  Dr. Malabre 
diagnosed low back pain and radiculitis and he prescribed medications.  Dr. Malabre 
subsequently referred claimant to Dr. Jenks.

13.On February 21, 2008, Dr. Jenks examined claimant, who reported a history 
of low back and left leg pain for “quite some time” that was worse since August 2007.  

14.A February 27, 2008, MRI showed a disc protrusion at L4-5 that significantly 
affected the left L5 nerve root, a possible impingement of the right L5 nerve root, and a 
subtle disc bulge at L5-S1.

15.Dr. Jenks administered a series of epidural steroid injections.  On July 21, 
2008, Dr. Jenks administered another epidural steroid injection at L4-5, resulting in 30% 
improvement.  Claimant reported that she worked only one day during the summer of 
2008 and suffered a significant flare of low back pain.  On August 5, 2008, Dr. Jenks 
discharged claimant on an as-needed basis.

16.On August 13, 2008, the employer terminated claimant’s  employment 
because she had missed too many days due to her work injury.  Claimant was no longer 
able to perform her regular job duties as a bus driver for the employer.

17.On April 8, 2009, Dr. McCranie performed an independent medical 
examination for the respondents.  Claimant reported a history of chronic low back pain 
and increased symptoms from repetitive lifting of the bus hood.  

18.Dr. McCranie testified at hearing that she did not think that claimant suffered 
an acute trauma on August 17, 2007.  She noted that claimant had preexisting 
conditions of low back pain and left leg pain and parasthesia with a disc bulge, 
instability, and L5 radiculopathy.  Dr. McCranie thought that claimant’s current symptoms 
were no different than the preexisting symptoms.  Dr. McCranie misread the MRI report 
from February 2008 and thought that claimant only had a possible left L5 nerve root 
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impingement.  Dr. McCranie agreed that the August 17 lifting incident could cause a 
flare of symptoms, but it would not change the underlying condition.

19.Claimant has proven by a preponderance of the evidence that she suffered an 
accidental injury on August 17, 2007, arising out of and in the course of her 
employment.  Clearly, claimant had preexisting conditions of low back pain and left leg 
pain and parasthesia.  Nevertheless, she had been able to work regular duty and had 
not needed medical treatment for several years.  Claimant is  credible that the August 17 
incident caused a sharp increase in symptoms.  She promptly reported the injury, but 
the employer thought that the condition was due to the 1995 injury.  The employer 
suggested that claimant make a report of repetitive lifting of the bus  hood.  Claimant 
reported the acute incident to Dr. Malabre.  As Dr. McCranie admitted, the lifting could 
aggravate symptoms.  That aggravation required medical treatment and is 
compensable.

20.Claimant was temporarily and totally disabled from her regular occupation 
commencing August 13, 2008.  She was unable to perform the regular duties as a bus 
driver.  The employer terminated her employment due to missed time from work.  

CONCLUSIONS OF LAW

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a 
preponderance of the evidence that she suffered an accidental injury to her low back 
arising out of and in the course of her employment on August 17, 2007.

2. As found, effective August 13, 2008, claimant was unable to return to the 
usual job due to the effects of the work injury.  Consequently, claimant is “disabled” 
within the meaning of section 8-42-105, C.R.S. and is entitled to TTD benefits.  Culver v. 
Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 
4-373-392 (Industrial Claim Appeals Office, June 11, 1999).  Claimant is entitled to TTD 
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benefits if the injury caused a disability, the disability caused claimant to leave work, and 
claimant missed more than three regular working days.  TTD benefits continue until the 
occurrence of one of the four terminating events specified in section 8-42-105(3), C.R.S.  
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).

3. Respondents have failed to prove that TTD benefits terminated on 
September 27, 2007, pursuant to section 8-42-105(3)(C), C.R.S.  As found, Dr. Malis 
determined that claimant did not suffer a work injury.  Dr. Malis did not release claimant 
to perform regular duty work in spite of the effects  of a work injury.  Eventually, 
claimant’s employment was terminated because of her absences caused by the work 
injury.  Respondents  have failed to demonstrate that a ground exists to terminate TTD 
benefits.

ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers, including Dr. Malabre, Dr. Jenks, and Dr. Richman.

2. The insurer shall pay to claimant TTD benefits at the rate of $429.65 per 
week commencing August 13, 2008, and continuing thereafter until modified or 
terminated according to law.

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future determination.

DATED:  June 11, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-743-367

ISSUES

1.Whether Claimant is entitled to an award of disfigurement benefits as a result 
of his July 24, 2007, work-related injury and, if he is entitled to disfigurement benefits, 
how much should be awarded.
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2.Whether Claimant’s average weekly wage, at the time the injury became 
disabling, was equal to $941.83.  

3.Whether Claimant’s  scheduled impairment rating should be converted to a 
whole person impairment rating because Claimant has suffered a functional impairment 
that is not listed on the schedule of disabilities.

4.Whether Claimant is entitled to a change of authorized treating provider.  

FINDINGS OF FACT

1.Claimant injured his left ankle in an admitted work-related injury on July 24, 
2007.  

2.Claimant sought medical care through his authorized treating provider.  
Claimant was returned to full duty and continued to work and receive full wages until 
November 1, 2009.  

3.On November 1, 2009, Claimant underwent surgery to correct his compensable 
left ankle condition.   

4.During the period of May 13, 2007 through October 27, 2007, Claimant earned 
$21,662.14.  This period of time encompasses 23 workweeks.  As such, Claimant’s 
average weekly wage is $941.83.  Claimant has  established by a preponderance of 
evidence that his average weekly wage (AWW) should be $941.83.  Respondents shall 
pay any indemnity benefits based upon the AWW of $941.83.

5.Claimant’s testimony and the medical records establish that Claimant has 
suffered functional impairment to his knees, left hip and lower back.  As such, Claimant 
has suffered functional impairment that is not listed on the schedule of disabilities. 
Claimant has established by a preponderance of evidence that his functional 
impairment is not listed on the schedule of benefits. Claimant is  entitled to receive 
permanent partial disability benefits based upon a whole person calculation of 5% as 
found by Dr. Nanes.  Respondents shall pay permanent partial disability benefits based 
upon 5% whole person rating.

6.Claimant suffered permanent disfigurement to his  left ankle due to significant 
scarring.

7.The totality of the credible evidence establishes that Claimant has  failed to 
prove by a preponderance of evidence that he is entitled to a change of physician at this 
time.

CONCLUSIONS OF LAW
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1. Where the foregoing methods of computing the average weekly wage of the 
employee, by reason of the nature of the employment or the fact that the injured 
employee has not worked a sufficient length of time to enable earnings to be 
fairly computed thereunder or has been ill or has been self-employed or for any 
other reason, will not fairly compute the average weekly wage, the division, in 
each particular case, may compute the average weekly wage of said employee in 
such other manner and by such other method as will, in the opinion of the 
director based upon the facts presented, fairly determine such employee's 
average weekly wage.  C.R.S. § 8-42-102(3) (2007).

2. Claimant has established by a preponderance of the evidence that his average 
weekly wage cannot be fairly computed under C.R.S. § 8-42-102(2).

3. Claimant has established by a preponderance of evidence that his average 
weekly wage (AWW) should be $941.83.  Respondents shall pay any indemnity 
benefits based upon the AWW of $941.83.

4. Where the claimant suffers functional impairment that is not listed on the 
schedule, the claimant is  entitled to medical impairment benefits for whole person 
impairment calculated in accordance with § 8-42-107(8)(c).  

5. The court of appeals has specifically stated that the determination whether a 
claimant sustained a scheduled or nonscheduled injury is a question of fact for 
the ALJ, not the rating physician. City Market, Inc. v. Industrial Claim Appeals 
Office 68 P.3d 601 (Colo. App. 2003); See Jones v. Adolph Coors Co., 689 P.2d 
681 (Colo. App. 1984). See also, Maestas v. American Furniture Warehouse, 
W.C. No. 4-662-369 (June 5, 2007).

6. Claimant has established by a preponderance of evidence that his  functional 
impairment is not listed on the schedule of benefits.  Claimant is entitled to 
receive permanent partial disability benefits based upon a whole person 
calculation of 5% as  found by Dr. Nanes.  Respondents shall pay permanent 
partial disability benefits based upon 5% whole person rating.

7. The totality of credible evidence establishes that Claimant has failed to prove by 
a preponderance of evidence that he is  entitled to a change of physician at this 
time.  

ORDER

 It is therefore ordered that:

1. Claimant suffered a permanent disfigurement entitling him to an award of 
$1,000.00.
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2. Respondents shall pay any indemnity benefits based upon the AWW of $941.83.

3. Respondents shall pay permanent partial disability benefits based upon 5% 
whole person rating.

4. Respondents shall pay statutory interest at the rate of eight percent (8%) per 
annum on all amounts due and not paid when due.  

5. All matters not determined herein are reserved for future determination.

DATE: June 2, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-745-560

ISSUES

 The follow issues were raised for consideration at hearing:

1. Claimant contends that he is entitled to worker’s compensation benefits arising 
out of a brain cancer condition, which was diagnosed on December 12, 2007. He 
claims an entitlement to workers’ compensation benefits pursuant to §8-41-209
(2)(b), C.R.S.; and

2. Claimant seeks temporary total disability benefits between December 12, 2007 
and March 8, 2008, inclusive.

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post 
hearing position statements, the following Findings of Fact are made.

1. Claimant began his  employment with the City of Littleton in 1987.  For the 
last ten and one-half years, he has held the position of Battalion Chief for Littleton Fire & 
Rescue. He attends fires and performs the duties of the hazard officer at the fires. 

2. As Battalion Chief, Claimant spends twenty percent of his time directly 
involved with calls and eighty percent of his time with day-to-day operations.
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3. When Claimant was hired in 1987 by the City of Littleton, he underwent a 
physical, including chest X-rays and blood work.  As part of HAZMAT physicals, 
Claimant has undergone blood testing. He has had other checkups through the City of 
Littleton’s Fit for Life Program. This is a voluntary program.  In 1987, and thereafter until 
2007 during Claimant’s physicals, no brain cancer was detected. However, no tests 
were administered during routine physicals that would have detected brain cancer.

4. Claimant never underwent a MRI scan as part of any physical examination 
done in conjunction with his employment.

5. After undergoing an MRI scan and a biopsy, Claimant was diagnosed with 
glioblastoma multiforme on December 12, 2007.  There is  no marker for brain cancer 
that appears in a blood test.  To diagnose brain cancer, a brain scan or a tissue biopsy 
is  required.  After undergoing treatment, including chemotherapy, Claimant returned to 
work on March 8, 2008.

 
6. Dr. Denise M. Damek, M.D. was called as a witness by Respondents at 

hearing.  She also prepared a report, which was admitted into evidence at hearing.  The 
doctor is  board certified in neurology and neuro-oncology. She is an associate professor 
at the University of Colorado Medical Center in the departments of neurology and neuro 
surgery.  She also has  a clinical practice.  Eighty percent of her time is spent treating 
patients while twenty percent of her time is spent teaching.    About eighty percent of Dr. 
Damek’s clinical practice is devoted to treating patients suffering from primary brain 
tumors.  

7. Dr. Damek’s testimony at hearing and her medical report was found to be 
credible and persuasive on the issue whether Claimant’s brain tumor was caused by his 
employment as a firefighter for the Employer.  Dr. Damek opined and it is found that the 
cause of Claimant’s brain cancer is not known.  

8. Dr. Damek further credibly opined that it was once thought that changes 
within the DNA of a cell had to come from exposures  outside of the body.  Now, it is  well 
recognized that the normal processes of cellular function produce damage in DNA, 
which may result in cancer, regardless of any exposure to substances outside the body.  

9. Dr. Damek credibly testified that the term “carcinogen” refers to a 
substance that can cause a change in a cell that then causes it to grow uncontrollably.  
To have this impact on a particular organ, the carcinogen must have access to that 
organ and then the substance has to have an effect on the organ and the body’s genetic 
structure has to be unable to repair that damage.  

10. The International Agency for Research on Cancer (IARC) is an 
international group based in France that analyzes available data on carcinogens in both 
animal studies and human studies.  The IARC has developed a list of chemicals 
designated as “Group I.”  These are, by definition, probable carcinogens in humans. Dr. 
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Damek credibly testified that this does not mean that any of these substances cause 
brain cancers in humans.  

11. Dr. Damek opined and it is found that an increased brain tumor risk does 
not equate to a causal relationship.  The doctor’s  credible opinion is that, to date, there 
is  no evidence that any occupational or other exposure to known carcinogens 
predisposes one to the development of brain tumors.  It is found that no known or 
putative carcinogen has been definitely associated with brain tumor development in 
either humans or animals.  

12. Dr. Damek reviewed the Claimant’s medical records, his  family history and 
personal history, as well as pathology reports concerning his diagnosis.  Dr. Damek 
researched medical literature regarding risk factors for brain tumors, specifically with 
respect to firefighters.  

13. Dr. Damek credibly testified that there is no scientific evidence that 
firefighters are exposed to carcinogens, which actually cause brain cancer.  It is 
undisputed that firefighters are exposed to an unknown amount and extent of 
carcinogens over the course of their careers but it remains unknown if the brain is a 
target organ for these carcinogens.  The doctor credibly testified that even if the brain 
was clearly identified as a target organ for the specific carcinogenic exposures common 
to firefighting, it is unknown if inhalation of or dermal exposure to these carcinogens 
could reasonably impact the brain.  And, with regard to Claimant, the doctor credibly 
opined that there is no scientific data that would allow one to conclude that Claimant’s 
occupational exposures caused his brain cancer.

14. Respondents also retained Dr. Patricia Buffler to opine with regard to the 
relationship between firefighters and the possible risk of brain cancer.  Dr. Buffler 
prepared a report and outlined her credentials  as a Professor of Epidemiology at the 
School of Public Health, University of California, Berkeley and Dean of this  School from 
1991 to 1998.  She has a concurrent appointment as an Adjunct Professor in the 
Department of Epidemiology and Biostatistics  at the University of California San 
Francisco, School of Medicine and member of the University of California San Francisco 
Cancer Center.  Her area of research is focused on understanding the contributions of 
environmental exposures  to disease in human populations.  She has been the principal 
investigator for numerous  epidemiologic studies, many involving exposure assessment 
and the assessment of environmental hazards.  She teaches other scientists how to 
conduct and evaluate epidemiologic studies.  

15. Dr. Buffler prepared a report setting forth her opinions and conclusions 
with regard to the association between occupational exposures experienced by 
firefighters and the risk of brain cancer.  She was made aware of Claimant’s 
employment history, his diagnosis, and the statute, Section 8-41-209, C.R.S., creating a 
rebuttable presumption that a person who works as a firefighter for five years or more 
and contracts brain cancer is presumed to have suffered an occupational disease.  
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16. With regard to this  case, Dr. Buffler evaluated the available epidemiologic 
studies pertaining to occupational exposures associated with firefighting and the 
possible association of these exposures with brain cancer.  She credibly opined that 
these studies do not support a conclusion that any form of brain cancer is caused by 
occupational exposures to chemicals associated with firefighting.

17. Dr. Buffler credibly opined based on the available research that exposures 
to chemicals, such as  acrylonitrile, formaldehyde, vinyl chloride and the other chemicals 
associated with firefighting have not been shown to be causally associated with the risk 
of brain tumors in humans.   Dr. Buffler rejected a well known study, which looks at 
cancer risk among firefighters, referred to as the “LeMasters meta-analysis.”  The doctor 
interpreted the LeMasters meta-analysis to find that the likelihood of brain cancer risk 
among firefighters was only possible, not probable.  She opined that this  was  due to the 
inconsistency among the Standardized Mortality Ratio studies included in the meta-
analysis.  Dr. Buffler credibly found that the LeMasters  meta-analysis does not support a 
conclusion that employment as a firefighter is causally associated with the risk of any 
form of brain cancer.  

18. Respondents further relied on the opinions and conclusions of Dr. Javier  
Waksman, a board certified, level II accredited toxicologist.  He is  an associate 
professor of medicine at the University of Colorado-Denver.  He testified credibly at the 
hearing and prepared a report.  The report’s  conclusions are relied upon in these 
findings.  

19. At Respondents’ request, Dr. Waksman addressed the causal relationship 
between the Claimant’s work as a firefighter and the development of his glioblastoma.  
In order to assess this  issue, he reviewed medical records and did a literature search.  
He reviewed the depositions of Claimant’s expert witnesses, Dr. Virginia Weaver, M.D. 
and Dr. Edward Arenson.  Dr. Arenson was also Claimant’s  authorized treating 
physician.  

20. As a toxicologist, Dr. Waksman credibly testified that he analyzes 
questions of causation on a daily basis.  As a level II accredited toxicologist, the doctor 
has completed courses that require application of a causation analysis, using specific 
criteria.  Based on the level II accredited standards for determining causation, the doctor 
explained that one who is determining the cause of an occupational injury must 
establish and identify source, exposure, dose, and health effect.  

21. In Claimant’s  case, it is Dr. Waksman’s contention that the “source” of 
carcinogens in Claimant’s work place would be the chemicals present in a fire.  These 
are the “group I chemicals” referenced in Claimant’s expert’s, Dr. Weaver’s, report.  Dr. 
Weaver opines that it is chemicals such as arsenic, asbestos, benzene, benzo[a]
pyrene, formaldehyde and the contents of soot, including polycyclic aromatic 
hydrocarbons, which Claimant has come in contact with at fires, which are carcinogens, 
and caused his brain cancer condition.
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22. Dr. Waksman opined and it is concluded that the medical literature does 
not support an association between the Group I chemicals identified by Dr. Weaver and 
brain cancer. In the absence of evidence that the “source” is  associated with brain 
cancer, it is  impossible to reach the next step of the causal analysis.  There is no single 
credible or persuasive study, which shows an association between brain cancer and the 
duties of a firefighter. 

23. The Level II accreditation teachings require the application of a causation 
analysis.  Applying that analysis to the facts  of this  case, Dr. Waksman testified credibly 
and persuasively that there is no basis to conclude that any causal connection exists 
between the Claimant’s brain cancer and his exposures as a firefighter.  

24. Claimant called as witnesses at hearing two experts, Dr. Weaver and Dr. 
Arenson.  Both of Claimant’s expert witnesses  relied to varying degrees on the 
LeMasters meta analysis.  The LeMasters meta-analysis is a study in which the authors 
gathered studies  and consolidated the information contained in those studies. Dr. 
Damek thought the study represented the best compiled data, with regard to 
summarizing brain tumor risk among firefighters.  Dr. Weaver called the study the 
“strongest and most comprehensive study.” 

 
25. The authors  of the meta-analysis  explained that they intended to update 

previous findings and studies by reviewing the methodologic characteristics of them and 
determining the probability of cancer by assessing the weight of evidence.  The second 
purpose was to “describe a methodology for use in a meta-analysis  when diverse 
investigations are being evaluated and summarized.”

26. The authors of the LeMasters meta analysis assess risk in their study, 
however, there is no mention of the word “cause” and no discussion of an actual causal 
connection between the exposures of a firefighter and the development of cancer.  The 
authors of the meta-analysis concluded that there was only a “possible association” 
between the exposures of a firefighter and the development of brain cancer. .

27.  The IARC has issued a policy statement concerning a specific review of 
the LeMasters  meta-analysis.  The conclusion was that this study showed only a 
possible increase in risk for all cancers in firefighters.  The IARC interpretation of this 
study agrees with the way that Dr. LeMasters  interpreted the meta-analysis. Dr. Buffler 
and Dr. Damek agree with this interpretation of the study. 

28. When Dr. Weaver testified about the LeMasters  study before the Colorado 
legislature, she stated that the authors concluded that firefighters had a probable cancer 
risk for four cancers and only a possible risk for brain cancer.  

29. According to Dr. Waksman and Dr. Damek, the LeMasters meta-analysis  
does not address causation.   The conclusions of the study do not allow the completion 
of the universal causality criteria analysis  required by the Level II courses.   Dr. Arenson 
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recognized that the meta-analysis does not use “the language” of cause and effect 
relationship.  

30. Claimant’s expert witness, Dr. Weaver, is  an associate professor and 
assistant professor at Johns Hopkins University in Baltimore, Maryland.  She is  a 
physician, specializing in occupational and environmental medicine. She is the director 
of the Occupational & Environmental Medicine Residency for Johns Hopkins.

31. The International Association of Firefighters (IAFF) sponsors a residency 
program at Johns Hopkins  University.  The money spent by the IAFF to sponsor the 
residency pays, in part, for Dr. Weaver’s salary.  It is found that Dr. Weaver’s 
relationship with the IAFF provides a potential source of bias.

32. Dr. Weaver advocates for the legislative presumption contained in Section 
8-41-209(2)(b), C.R.S.  The IAFF asked Dr. Weaver to testify before the Colorado 
legislature in support of the presumption. She did so on April 11, 2007.  The Union paid 
her expenses but did not pay her for her time.  Her written testimony prepared for the 
state legislature is printed on paper under the logo of the IAFF.  The IAFF paid Dr. 
Weaver’s expenses incurred in testifying on behalf of Claimant in this matter.

33. At the request of the IAFF, Dr. Weaver prepared a report on behalf of 
Claimant.  This is dated October 21, 2008 and contains the following conclusion:  “. . .It 
is  my medical opinion that [Claimant’s] brain cancer is, more likely than not, work-
related as the result of the toxic exposures  he had experienced during his  occupational 
activities as a professional firefighter.”  

34. Dr. Weaver testified that she did not do her own research with regard to 
the association between exposures to particular chemicals  and the development of 
brain cancer before preparing her report of October 21, 2008. In her opinion, this was 
not needed.  She reviewed two documents: 1) the LeMasters meta-analysis; and 2) the 
Bates Study.

35. Dr. Weaver testified that the LeMasters meta-analysis  study amply 
supports her conclusions in this case.  The doctor gave different testimony to the 
Colorado legislature, reporting to the legislature that the same study supported only a 
possible increased risk for brain cancer in firefighters.  

36. Although Dr. Weaver lists carcinogens contained in smoke in her October, 
2008 report, at the time she prepared the report, she had no literature, which showed 
that any of these chemicals target the brain.  

37. Dr. Weaver’s  testimony and report were not credited nor were they found 
to be persuasive.  Dr. Weaver’s  connection with the IAFF, her testimony on behalf of the 
IAFF before the Colorado legislature, and her lack of scholarly or medical inquiry into 
the particulars  of this case made the information, opinions, and conclusions she 
provided less  credible and persuasive than the testimony and reports  of Dr. Buffler, Dr. 
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Waksman, and Dr. Damek.  Dr. Weaver demonstrated bias  and well-intentioned 
emotional support of firefighters.  Though well intended, the desire on the part of Dr. 
Weaver to offer emotional support in general supplanted any scientific basis for her  
opinions

38. Dr. Edward Arenson, M.D. is a neuro-oncologist and Director of the Center 
for Brain and Spinal Tumors at the Colorado Neurological Institute.  He is not board 
certified in neuro-oncology.  Dr. Arenson has a clinical practice.  He has  treated 
Claimant for his condition of glioblastoma multiforme since December of 2007.

39. During testimony at hearing Dr. Arenson offered conflicting opinions about 
the cause of Claimant’s  brain cancer.  The doctor  conceded that the LeMasters study 
concludes that there is  only a possible link between the exposures of a firefighter and 
the development of brain cancer.  Yet, Dr. Arenson relied upon the meta-analysis for the 
proposition that there is a causal connection between the Claimant’s glioblastoma and 
his occupational exposures, based upon a reasonable degree of scientific certainty.  In 
spite of his disagreement with the conclusions of the LeMasters study, Dr. Arenson 
claimed that it provided him with a scientific basis for his opinions.  

40. Dr. Arenson did not do his own literature search yet he testified that the 
LeMasters meta-analysis provided him with sufficient material to support his opinions. 
Dr. Arenson further testified that he did not believe that the scientific criteria for 
causation, as established by Dr. Waksman’s testimony, should be applied to this 
particular causation question in Claimant’s case. He testified that he did not believe the 
causation analysis was necessary here.  

41. In Dr. Arenson’s  report, he provides two vastly different numbers with 
regard to the increased risk for developing brain cancer in firefighters:  the doctor 
opined that the risk was 35% and 400% higher.  The doctor could not identify the source 
of the number, “400% increased risk.”  He testified, when asked about the 400% risk 
factor, that he could not find the higher number in the LeMasters study and he may have 
been mistaken about that number.  

42. Dr. Arenson’s testimony was not credited as persuasive for purposes of 
supporting Claimant’s position that his brain cancer was caused by his occupational 
exposure.  Dr. Arenson’s testimony was less  credible and persuasive than the testimony 
and reports of Dr. Buffler, Dr. Waksman, and Dr. Damek.  Like Dr. Weaver, Dr. Arenson’s 
testimony demonstrated bias and well-intentioned emotional support of firefighters, and 
specifically for Claimant.  Dr. Arenson’s  support of Claimant, in general, supplanted any 
scientific basis for his opinions

43. Accordingly, it is concluded that Respondents established by a 
preponderance of the evidence that Claimant’s brain cancer was  not caused by his 
occupational exposures.  Respondents have rebutted the presumption created by 
Section 8-41-209, C.R.S. 
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CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-102
(1), C.R.S.  The facts in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer.  Section 
8-43-201, C.R.S.  A Workers’ Compensation case is decided on its merits.  Section 
8-43-201, C.R.S.

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. Section 8-41-209, C.R.S. provides for the application of a presumption 
when certain criteria are met by the Claimant.  The Claimant must establish that he has 
completed five or more years of employment as a firefighter.  He must further establish 
that he has suffered disability or impairment of health caused by cancer of the brain.  
Finally, at the time he became a firefighter or thereafter, the Claimant must establish 
that he underwent a physical examination that failed to reveal substantial evidence of 
brain cancer that pre-existed his employment as a firefighter.

4. The Claimant has established that he was employed as a Battalion Chief 
for the past ten and one-half years.  He also established that he underwent a physical 
examination before beginning his  employment as a firefighter and that the examination 
did not reveal brain cancer.  The ALJ thus finds and concludes  that the statutory 
presumptions contained in Section 8-41-209, C.R.S. apply to the facts of this  case.  
Accordingly, Claimant has met his burden and the rebuttable presumption is  deemed 
established that Claimant’s brain cancer condition is related to his duties as a firefighter.  

5. The burden then switches to Respondents to prove by a preponderance of 
the evidence that Claimant’s  brain cancer is not caused by Claimant is occupational 
exposures.  A preponderance of the evidence is that which leads the trier of fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 206, 592 P.2d 792 (1979).

6. To determine whether the Respondents have met their burden of proof, it 
is  necessary to consider the credibility of all expert witnesses.  When determining 
credibility, the fact finder should consider, among other things, the consistency or 
inconsistency of the witness’s testimony and actions; the reasonableness or 
unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, 
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prejudice, or interest.  See Prudential Ins. Co. v. Cline, 57 P.2d 1205 (Colo. 19326); CJI 
Civil 3:16 (2005).

7. The Judge finds  and concludes  that the testimony and opinions of Dr. 
Damek, Dr. Buffler and Dr. Waksman are clear, reliable and well-founded by scientific 
evidence. As seen above, Dr. Damek is a board certified neuro-oncologist who treats 
patients and teaches students about the causes and diagnoses of brain cancer.  Dr. 
Buffler is a epidemiologist who teaches other doctors how to perform epidemiologic 
studies.  Dr. Waksman is a board certified toxicologist who is Level II accredited in the 
State of Colorado.  Each expert has performed his or her own independent literature 
search.  The completeness of each expert’s literature search has  never been 
challenged or controverted by the Claimant or his experts. Through each expert’s 
particular perspective, it has been established that:

1. the substances to which the Claimant was exposed did not 
target his brain; and

2. The substances to which the Claimant was exposed do not 
cause brain cancer.

8. The Judge finds Dr. Waksman’s  opinions persuasive with regard to the 
application of the Level II curriculum here.  He has demonstrated through his testimony 
that the essential components of a causality analysis have not been satisfied by the 
LeMasters meta-analysis  or by the opinions of Dr. Weaver and Dr. Arenson.  The Judge 
finds and concludes  that it is appropriate to apply a causality analysis to the facts of this 
case, as explained by Dr. Waksman.

9. The Judge finds that the opinions  of Dr. Buffler, Dr. Damek and Dr. 
Waksman support the conclusion that the Claimant’s glioblastoma multiforme condition 
did not arise out of his employment as a firefighter. 

10. The Judge has also considered and reviewed the opinions of Dr. Arenson 
and Dr. Weaver.  She finds and concludes that Dr. Weaver and Dr. Arenson have relied 
heavily upon the LeMasters meta-analysis as support for their opinions, even though 
the conclusions of Dr. LeMasters and her colleagues support only a statement that there 
is  a possible increased risk of brain cancer for firefighters.  Relying upon the testimony 
of Dr. Damek, Dr. Waksman and Dr. Buffler, the Judge concludes that the LeMasters 
meta-analysis does not support the opinions  of Dr. Arenson and Dr. Weaver with regard 
to the causal connection question.

11. The Judge also finds and concludes that both Dr. Arenson and Dr. Weaver 
demonstrated bias and that their well-intentioned emotional support of firefighters in 
general supplanted any scientific basis for their opinions.  Accordingly, the Judge finds 
that the opinions of Dr. Weaver and Dr. Arenson are not reliable and do not form 
credible support for any rebuttal of the Respondents’ evidence.
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12. Based upon the opinions  of Dr. Buffler, Dr. Damek and Dr. Waksman, the 
Judge concludes that the Respondents have met their burden of proof to establish, by a 
preponderance of the evidence, that the Claimant’s brain cancer is  not related to his 
employment.

ORDER

 It is therefore ordered that:

The Claimant’s claim for worker’s compensation benefits arising out of his 
glioblastoma multiforme condition are hereby denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  June 9, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-746-724

ISSUE

 The issue presented for consideration at hearing is  whether the ALJ has 
jurisdiction to consider a claim against the “Estate of Lorene I. Wherry.”

FINDINGS OF FACT

 Having reviewed and considered the undisputed facts, the documents, which are 
part of the court’s file, and the parties’ arguments, it is found, as follows:

1. The record reflects  that hearing was scheduled on July 31, 2008 before 
Judge Laura Broniak in accordance with Claimant’s April 9, 2008 Application for 
Hearing.  On August 5, 2008, Judge Broniak struck Claimant’s  Application for 
Hearing without prejudice for failure to comply with an order granting Respondent’s 
Motion to Compel discovery responses.  Claimant was prohibited from filing a new 
application for hearing until such time as she provided executed authorizations for 
the release of information and answers to interrogatories.  
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2. It is undisputed that Lorene Wherry died on December 8, 2008. On 
December 17, 2008, Formal Notice of that death was filed with the Court and served on 
Claimant in the form of a pleading captioned “Notice of Death of Party” with an attached 
Certificate of Death for Lorene I. Wherry issued on December 15, 2008.  The record is 
devoid of service of a notice on a personal representative or successor of Lorene I. 
Wherry by Claimant. The record contains  no motion for the substitution of a personal 
representative of Lorene I. Wherry to act in her stead in this litigation.  Respondent 
made part of the record in support of his motion to dismiss a notarized affidavit from the 
Registrar of the Denver Probate Court, reflecting that as of April 10, 2009, more than 90 
days after the Notice of the Death of Lorene I. Wherry had been formally filed and 
served on Claimant, no Personal Representative had been identified or appointed with 
respect to Lorene I.  Wherry.

3. Claimant filed a new Application for Hearing on January 27, 2009 naming 
the “Estate of Lorene I. Wherry” as Respondent in this claim.  On February 26, 2009, a 
Response to that Application was timely filed, asserting among other issues, “party 
identified as respondent not the proper party in interest, motion to dismiss.”  

4. Based on the record and arguments of the parties presented at a May 5, 
2009 hearing, a hearing which was held on the January 27, 2009 Application for 
Hearing, Claimant did not comply with the earlier entered order compelling Claimant’s 
responses to Respondent’s discovery requests.  Claimant contended that the discovery 
requests were overbroad and irrelevant and Respondent asserted that Claimant was 
barred from making a new Application for Hearing before complying with the August 5, 
2008 Order, which struck the 2008 Application for Hearing.

5. On May 5, 2009, Respondent argued that it reserved its defense that the 
claim should be dismissed until Claimant complies with Respondent’s discovery 
requests.  Respondent asserted that the claim should be dismissed on the grounds that 
Claimant named the wrong party in interest in her claim and Application for Hearing.  
Respondent argued that naming the “Estate of Lorene I. Wherry” as Respondent in this 
matter was improper and did not preserve Claimant’s  rights to recover workers’ 
compensation benefits in this matter.    

6. Respondent contends that Claimant cannot proceed and that the case 
should be dismissed with prejudice.  Respondent argues that an order cannot be 
entered in this matter that is enforceable against a party in interest since the “Estate of” 
a deceased Respondent is not capable of being a party to a workers’ compensation 
claim.  Claimant contends that she was advised by an employee of the Department of 
Labor and Employment, Division of Workers’ Compensation to name the “Estate of 
Lorene I. Wherry” in the Application for Hearing in this matter.  Claimant argues that 
since she relied on the advice of someone working for the state department that 
administers the workers’ compensation statute she should not be penalized by dismissal 
of her claim.
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7. A notarized affidavit from the Registrar of the Denver Probate Court, 
reflects  that as of April 10, 2009, more than 90 days after the Notice of the Death of 
Lorene I. Wherry was  formally filed and served on Claimant, no Personal 
Representative was identified or appointed with respect to Lorene I. Wherry. It is found 
under the applicable Rules of Civil Procedure and case law that Claimant has named 
the wrong party in interest in this matter and the claim for workers’ compensation 
benefits is dismissed with prejudice.   

CONCLUSIONS OF LAW

1. Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leaves the trier-of-fact, after considering all the evidence, to find 
that a fact is more probably true than not.  Page v Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  

2. A Workers’ Compensation case is  decided on its merits.  Section 
8-43-201, supra.  The facts  in a Workers’ Compensation case must be interpreted 
neutrally, neither in favor of the rights of the claimant nor in favor of the rights  of 
respondent.  Section 8-43-201, supra.  The judge’s factual findings concern only the 
evidence and inferences that are found to be dispositive of the issues involved.  The 
judge has not addressed every piece of evidence and every inference that might lead to 
conflicting conclusions and has rejected evidence and inferences contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v Industrial Claims Appeals 
Office, 5 P.3d 385 (Colo. App. 2000).

3. This  case however turns on the procedural question whether Claimant can 
proceed with her claim where she has not identified the correct party in interest as 
Respondent in this matter.  In the absence of a properly identified and named  
Respondent, it is contended that Claimant cannot proceed at a hearing in which the 
recovery of workers’ compensation benefits is sought and that the case should be 
dismissed with prejudice.  Claimant contends that she was advised by an employee of 
the Department of Labor and Employment, Division of Workers’ Compensation to name 
the “Estate of Lorene I. Wherry” in the Application for Hearing in this matter.  Claimant 
argues that since she relied on the advice of someone working for the state department 
that administers the workers’ compensation statute she should not be penalized by 
dismissal of her claim.

4. It is concluded that there is  no specific statutory provision in the Workers’ 
Compensation Act, Workers’ Compensation Rules  of Procedure, or Office of 
Administrative Courts’ Rules of Procedure, which governs how to proceed in a case in 
which the respondent is  deceased at the time of the filing of Claimant’s claim for 
workers’ compensation benefits.  Therefore, it is proper to look to the Colorado Rules of 
Civil Procedure (C.R.C.P.) for direction. Nova v. Industrial Claim Appeals Office of State 
of Colo. 754 P.2d 800 (Colo.App.1988)(the Colorado rules of civil procedure apply 
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insofar as they are not inconsistent with the procedural or statutory provisions of the 
Act).  

5. Rule 25, C.R.C.P., applies here. That Rule, provides:

(a)Death.

(1) If a party dies  and the claim is not thereby extinguished, 
the court may order substitution of the proper parties. The 
motion for substitution may be made by any party or by the 
successors or representatives of the deceased party and, 
together with the notice of hearing, shall be served on the 
parties as provided in Rule 5 and upon persons not parties in 
the manner provided in Rule 4 for the service of process, 
and may be served in any county. Suggestion of death 
upon the record is made by service of a statement of the 
fact of death as provided herein for the service of the 
motion and by filing of proof thereof. If the motion for 
substitution is not made within ninety days after such 
service, the action shall be dismissed as to the 
deceased party.  [emphasis added]

6. Claimant was served with notice of the death of Lorene I. Wherry on 
December 17, 2008.  The record is devoid of service of a notice on a personal 
representative or successor of Lorene I. Wherry by Claimant. The record contains no 
motion for the substitution of any personal representative of Lorene I. Wherry to act in 
her stead in this litigation.

7. Claims or lawsuits can only be brought by legal entities, and against legal 
entities. There must be some identifiable person or entity against whom a claim might 
be enforced. Ivanhoe Lodge v. Grand Lodge, 126 Colo.515, 251 P.2d 1085 (Colo. 
1952).  An “estate”, as is named by Claimant as the Respondent in this matter, is  the 
property that is owned by a person at death. “…It is  not a legal entity, though in common 
speech it seems such, and no judgment can be rendered for or against it…”, Heuschel 
v. Wagner, 73 Colo. 327, 215 P. 476 (Colo. 1923).

8.       The only “person” who can be made a party, after the death of an individual 
litigant, is the Personal Representative of the decedent.  Section 13-20-101, C.R.S. A 
notarized affidavit from the Registrar of the Denver Probate Court reflects that as  of 
April 10, 2009, more than 90 days after the Notice of the Death of Lorene I. Wherry was 
formally filed and served on Claimant, no Personal Representative was identified or 
appointed with respect to Lorene I. Wherry. 

9. In argument on May 5, 2009 Claimant concedes that she did not substitute 
a party for the deceased Respondent and instead followed advice to name the 
respondent as  “the Estate of Lorene I. Wherry.”  There has been no substitution of a 
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person or party for Lorene I. Wherry, as  required by Rule 25(a), C.R.C.P., and no Motion 
for such a substitution within the requisite 90-day period after December 17, 2008.  In 
the absence of a timely substituted party, the claim is  dismissed.  Film Enterprises, Inc. 
v. Selected Pictures, Inc., 134 Colo.451, 306 P.2d 252 (Colo. 1957) (a previous rule of 
procedure requiring substitution within 2 years of the death of a party defendant was 
found to be a valid requirement, and an attempt to substitute after the expiration of the 
period was ineffective, requiring a dismissal of the action.)

10. There is no “person” or “entity” with capacity to act as a Respondent in this 
claim present in the action.  The “Estate of Lorene Wherry” is not a person or entity with 
capacity to sue or be sued in Colorado Courts, including the Office of Administrative 
Courts.

11.     Since there is no person or party respondent present in this claim over 
which the Office of Administrative Courts or the Division of Workers’ Compensation has 
jurisdiction or authority to act, this claim does not survive the death of Lorene I. Wherry 
and is dismissed.  Section 13-20-101, C.R.S.

ORDER

 It is therefore ordered that:

The Claimant’s claim for workers’ compensation benefits is denied and dismissed 
with prejudice.

All matters not determined herein are reserved for future determination.

DATED:  June 5, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-747-473

ISSUES

Hearing was held on the following issues: 

1. Conversion to whole person impairment;

2. Permanent partial disability; 
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3. Maximum medical improvement and Reopening based on a change of 
condition;  

4. Disfigurement; 

5. Average weekly wage stipulation of $601.65.       

FINDINGS OF FACT

1.Claimant sustained an admitted work-related accident on January 10, 2008, 
when he slipped and fell in the company lot while spreading ice melt.  He fell onto his 
left shoulder sustaining a dislocation and severe four part fracture to the left humeral 
head and glenoid.  Claimant underwent surgery the same day including an open 
reduction with internal fixation of the glenoid requiring two screws; hemiarthroplasty of 
the humeral head fracture; and biceps tenodesis performed by orthopedic surgeon, Paul 
Rahill, M.D.  

2.At the time of the injury, Claimant was  employed as the detail manager and lot 
technician for Freedomroads Holding, a RV business.  Claimant’s  primary job duties 
included driving a forklift to move motor homes and travel trailers; driving and parking 
motor homes; removing snow when needed; keeping the lot neat and clean; supervising 
the detail crew; and on occasion, assisting with detailing of units.              

3.Following his surgery, Claimant treated with Concentra physicians, Drs. Kohake 
and Peterson, who oversaw his physical therapy, which continued through July 18, 
2008.  Throughout his treatment, physical therapy reports document continuing mobility 
and range of motion impairments.  

4.Claimant returned to work in February 2008, while still in a sling.  He performed 
his job to the best of his ability gradually increasing his tasks as he was able.  

5.On July 18, 2008, Dr. Rahill placed Claimant at MMI and assigned an 
impairment rating of 36% of the right upper extremity, which converted to 22% whole 
person.  Range of motion measurements demonstrated limitation in all planes.  Dr. 
Rahill assigned permanent work restrictions including:  maximum lifting of 20 pounds; 
repetitive lifting of 10 pounds; carrying15 pounds; and pushing/pulling 20 pounds.  
Additional limitations were placed on reaching overhead and away from the body.        

6.On July 28, 2008, Dr. Quick issued a nearly identical impairment rating of 37% 
scheduled, converted to 22% whole person.  Dr. Quick noted Claimant was  working full 
duty and recommended medical treatment after MMI as Claimant remains at risk for 
hardware-related pain in the glenoid and development of traumatic arthritis.  At the time, 
Claimant remained on medication including over the counter ibuprofen and Percocet in 
the evening.    
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7.Both rating by Drs. Rahill and Quick included a 30% extremity rating for the 
hemiarthroplasty and range of motion loss per AMA Guide to Permanent Impairment, 3rd 
Ed., Revised (hereinafter AMA Guides) Table 19, page 50.  

8.Following his placement at MMI, Claimant continued to perform his  full job 
duties in a modified fashion.  Due to his impairments, particularly limitations related to 
his ability to reach overhead and turn his  neck to the right, he is unable to perform all of 
his tasks in the same manner he performed them prior to the injury.  For example, when 
assisting with detailing, he uses a power washer and his right arm to do overhead tasks.  
Instead of careening his  neck to operate the forklift in reverse, Claimant repositions his 
whole body.  Additionally, Claimant uses a snow blower to remove snow rather than a 
shovel.   

9.On August 8, 2008, Respondent’s filed a Final Admission of Liability admitting 
for a 37% extremity rating. Claimant timely objected and filed a Notice and Proposal and 
Application for Hearing.  Claimant later abandoned the Division IME, opting to proceed 
to hearing.     

10.Approximately three to four months  following his placement at MMI, Claimant 
began to experience a worsening of his symptoms in the top of his shoulder, neck and 
upper back as well as the development of new symptoms in his left upper extremity.  
Specifically, he began to experience intermittent symptoms in the fingers of his left hand 
including tingling and numbness.  His symptoms in all other areas essentially became 
more frequent and of greater intensity.  As a result, he increased his medication usage 
and engaged in self-help measures, ie. heat.  He reported these new and worsened 
symptoms at his  next scheduled medical appointment, an IME scheduled by 
Respondents on December 18, 2008.     

11.According to Respondents’ IME:    

He has a steady ache at the shoulder.  It is  never pain free.  At times, he 
will get a sharp jabbing pain in the front and back of the shoulder.  
Sometimes he has a burning sensation going down the arm toward the 
hand.  He has pain at the base of the left side of the neck but not in the 
axial portion of the cervical spine itself.  He has pain that radiates to the 
left hand.  

About four times a week, he awakens with his whole hand and all digits 
numb.  It goes away after about 10 minutes.  He states, more specifically, 
that sometimes he awakens with these paresthesias  in the left hand and 
other times they awaken him from sleep. He indicates the left upper chest, 
left posterior shoulder, and left anterior shoulder as being the areas of 
soreness in addition to the deltoid laterally.  As noted above, he 
sometimes has pain that radiates to the left side of the base of the neck 
but not always….   
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12. The IME also documented Claimant’s report of his impairment interfering 
with his activities of daily living including showering, washing his hair and body 
and getting dressed.  Claimant’s pain diagram shows pain in the left shoulder, 
into the neck and down the left arm as well as pain the area of the shoulder 
blade/upper back.  

13. With respect to the impairment rating, Respondents’ IME opined that 
Claimant’s extremity rating should not be converted to a whole person rating 
because was the primary situs of the impairment was to the arm side of the 
glenohumeral joint rather than the torso side of the body.  He further opined that 
Claimant was entitled only to 15% for the hemiarthroplasty rather than 30% for 
an arthroplasty noting that the Division has adopted similar reasoning in the case 
of partial knee replacements.        

14. On February 10, 2009, Dr. Hughes performed an IME on behalf of 
Claimant and opined that Claimant’s condition worsened based upon multiple 
documented objective signs and symptoms including: visible and palpable left trapezius 
hypertonicity which measurably and asymmetrically limits Claimant’s head and neck 
motions to the right; restricted motion of the left shoulder with crepitus with external 
rotation; diminished sensation to light touch over the left radial forearm, thumb, index 
and middle digits compared to the right; and asymmetric deep tendon reflex over the left 
brachioradialis and biceps tendon compared to the right.  Based upon these findings Dr. 
Hughes opined that Claimant is not at MMI and requires further medical diagnostics and 
treatment including a complete neurological consult and electrodiagnostic testing to 
address the emerging symptoms indicative of post traumatic brachial plexopathy.  

15. Dr. Hughes further opined that Claimant manifests a functional impairment 
to his  cervical spine resulting from hypertonicity of the trapezius caused by the trauma 
of the injury and surgery, bleeding and scarring at and near the surgical site.    

16. On February 23, 2009, Dr. Quick reviewed Dr. Hughes report and agreed 
that Claimant was no longer at MMI based on his  worsening symptoms and the 
emergence of new upper extremity symptoms.  Dr. Quick also agreed with Dr. Hughes’ 
opinion regarding Claimant’s functional impairment to his cervical spine.  

17. Claimant testified that he experiences  relatively constant pain in his 
shoulder, neck, top of his shoulder and chest over the area of his scar.  The pain is 
aching in nature and requires him to take over the counter medication on a more 
frequent basis  and an occasional pain reliever.  He reports  symptoms in his left upper 
extremity consistent with those reported by Respondents’ IME and Dr. Hughes.  

18. Claimant has a large surgical scar on his left chest and arm.  

CONCLUSIONS OF LAW
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Conversion

1. Claimant is limited to a scheduled disability award under § 8-42-107(1) C.R.S., if 
the injury results in permanent medical impairment enumerated on the schedule of 
disabilities in § 8-42-107(2).  Kolar v. Industrial Claim Appeals Office, 122 P.3d 1075, 
1076 (Colo.App. 2005).  Where Claimant suffers functional impairment that is not listed 
on the schedule, Claimant is entitled to medical impairment benefits  for whole person 
impairment calculated per § 8-42-107(8)(c).  Whether Claimant sustained a scheduled 
injury or a whole person medical impairment, is a question of fact for determination by 
the ALJ.  Walker v. Jim Fuoco Motor Co., 942 P.2d 1390 (Colo.App. 1997); Kolar v. 
Industrial Claim Appeals Office, supra.  In resolving this  question, the ALJ must 
determine the situs of the Claimant’s  “functional impairment.”  Strauch v. PSL Swedish 
Healthcare System, 917 P.2d 366 (Colo.App. 1996).  The site of the functional 
impairment is not necessarily the site of the injury itself. Langton v. Rocky Mountain 
Health Care Corp., 937 P.2d 883 (Colo.App. 1996, Strauch v. PSL Swedish Healthcare 
System, supra.  A physician’s rating is  not dispositive of this question, although it is 
certainly relevant.  Strauch v. Swedish Healthcare System, supra.  

2. The term “injury” as used in § 8-42-107(1)(a) & (b), refers  to the part of parts of 
the body which have been impaired or disabled, not the situs of the injury itself or the 
medical reason for the ultimate loss.  Warthe v. Industrial Claim Appeal Office, 100 P.3d 
581 (Colo.App. 2004); Strauch v. PSL Swedish Healthcare System, supra.  

3. Claimant has  established by a preponderance of the evidence that he 
sustained a functional impairment beyond the shoulder joint.  Claimant is 
significantly limited in all ranges  of motion, including his ability to reach 
overhead and away from his  body.  Claimant demonstrated his ability to raise 
his arm to approximately shoulder level but not beyond.  Claimant described 
pain in his  neck and upper back with overhead activity.  He has modified the 
way in which he performs such tasks, using his right arm to a greater degree 
than before the injury.  Overhead reaching requires the use of multiple 
muscles in the upper back, neck and shoulder including the trapezius, 
rhomboid, deltoid, etc.  

4. According to Dr. Hughes, whose opinions are deemed persuasive and 
compelling, as a result of the compensable injury, Claimant has visible and palpable 
hypertonicity in his left trapezius muscle.  This hypertonicity acts as a tether to 
asymmetrically limit Claimant’s  cervical range of motion.  The changes to the trapezius 
are most probably the result of the traumatic injury, scarring and bleeding at the surgical 
site.  Further, Claimant sustained functional limitations as the result of his injury 
including:  loss of motion to the shoulder joint; loss of strength in the left upper 
extremity; loss of mobility of the cervical spine secondary to trapezius hypertonicity; and 
neurological loss in the C6 distribution.  Specifically, loss  of function to the cervical spine 
is  a functional impairment which is not on the scheduled.  As a result, conversion of the 
shoulder impairment rating to a whole person is appropriate.  
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5. Respondents’ IME supports Claimant’s complaints of neck pain and limitation 
as indicated on the pain drawing and in as outlined in the body of the report.  
Further, because Respondents’ IME did not take measurements of Claimant’s 
cervical spine, he is not in a position to determine whether a loss  of function 
exists  or the basis  for such a loss.  There is no evidence that Claimant suffers 
from a disc disease or any other condition likely to cause functional limitation 
of the cervical spine, particularly in an asymmetrical fashion.     

Permanent partial impairment

6. Pursuant to § 8-42-107(8)(c) C.R.S. (2007), once an injured worker is  placed 
at maximum medical improvement, the authorized treating physician shall 
determine a medical impairment rating based on the AMA Guides to 
Permanent Impairment, 3rd Ed., Revised.  

7. It is  undisputed that the AMA Guides to Permanent Impairment, 3rd Edition 
Revised assigns a 30% rating for a shoulder arthroplasty.  The Division of 
Workers’ Compensation has not issued any rule or advisory suggesting that 
the AMA Guides’ rating should be reduced for a hemiarthroplasty of the 
shoulder.  A reduction in the shoulder rating is not taught at the Division’s 
accreditation classes for Level II certification.  As  a result, there is no 
evidence that either the AMA Guides or the Division of Workers’ 
Compensation condones a reduction in the rating.

8. Respondents’ reliance on a November 2008 advisory issued by the Division 
which recommends reducing the AMA Guides’ rating by 50% for a partial 
knee replacement is misplaced.  Respondents’ position fails to take into 
consideration the significant differences between the two surgeries and joints.  
As explained by Dr. Hughes, a partial knee replacement is  a “minimally 
invasive” procedure which by its  nature is less of an insult to the existing 
structures of the body requiring less healing time and adjustment.  A shoulder 
hemiarthroplasty, however, is an invasive procedure that significant insults the 
structures of the body surrounding and adjoining the surgical site.  
Additionally, a partial knee replacement leaves intact approximately one half 
of the natural structure of the knee.  As a result, weight bearing on the natural 
knee is reduced by approximately one half.  The humeral head, however, is 
bone through which the entire force of the arm travels.  A replaced humeral 
head carries that force in its entirety.  As a result, the full 30% impairment 
rating is appropriate for a shoulder hemiarthroplasty.  Dr. Hughes’ opinion is 
compelling and persuasive.  

9. As a result, that portion of Claimant’s impairment rating related by the 
hemiarthroplasty is  not reduced from the 30% found in Table 19, page 50 of 
the AMA Guides.  Claimant is  entitled to a 22% whole person impairment as 
found by his treating physicians, Drs. Rahill and Quick.  
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Maximum medical Improvement/Reopening 

10. Section 8-43-303 C.R.S. 2008 provides  that an award may be reopened on 
the grounds of, among other things, error, mistake, or a change in condition. 
Cordova v. Indus. Claim Appeals Office, 55 P.3d 186, 189 (Colo. App. 2002); 
Heinicke v. Industrial Claim Appeals Office,__P.3d __(Colo. App. No. 
07CA1640, September 4, 2008). A change in condition refers either "to a 
change in the condition of the original compensable injury or to a change in 
claimant's physical or mental condition which can be causally connected to 
the original compensable injury." Chavez  v. Indus. Comm'n, 714 P.2d 1328, 
1330 (Colo. App. 1985); accord Anderson v. Longmont Toyota, Inc., 102 P.3d 
323, 330 (Colo. 2004).  Medical testimony is not required to support a 
reopening based on a worsening of medical condition.  Indus. Comm’n v. 
Havens, 314 P.2d 698 (1957); see Colorado Fuel & Iron Corp. v. Indus. 
Comm’n, 379 P.2d 153 (1962). 

11. Claimant has proven by a preponderance of the evidence that his  condition 
worsened in the months following maximum medical improvement (MMI). Claimant 
testified that his condition began to worsen several months after he was placed at MMI. 
He described his symptoms in the top of his shoulder, his neck, upper back and chest 
as increasing in both duration and intensity. He required additional medication to 
address his symptoms and was forced to modify his functioning. A preponderance of the 
evidence demonstrates the worsening is related to the traumatic injury.

12. New findings were present on physical examination of both IME physicians 
including trapezius tenderness; visible and palpable left trapezius hypertonicity which 
measurably and asymmetrically limits Claimant’s head and neck motions to the right; 
restricted motion of the left shoulder with crepitus with external rotation; diminished 
sensation to light touch over the left radial forearm, thumb, index and middle digits 
compared to the right; and asymmetric deep tendon reflex over the left brachioradialis 
and biceps  tendon compared to the right.  New symptoms emerged relating to 
Claimant’s left upper extremity as the result of a probable emerging post traumatic 
brachial plexopathy.     

13. A preponderance of the evidence demonstrates the worsening is  related to the 
traumatic injury.  Claimant sustained a blow to his shoulder that was significant enough 
to shatter his humeral head.  He underwent surgeries which reattached his biceps 
tendon, replaced his humeral head and required screws to hold the glenoid together.  
The problems he is  experiencing are related both temporally and spatially to the injury.  
Claimant’s injury and the subsequent surgeries  likely caused significant scarring and 
bleeding both of which could and likely did cause an impingement in the brachial plexus 
requiring additional evaluation and treatment to cure and/or relieve the effects of the 
industrial injury.  It is not unusual for persons with significant shoulder injuries to 
experience ongoing problems in the neck, upper back and chest area.  In spite of 
Respondents’ arguments to the contrary, there is no evidence that Claimant suffers  from 
a cervical disc disease of other condition likely to cause the problems he now 
experiences.  
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14. MMI is defined as the point in time when the claimant's condition is "stable and 
no further treatment is reasonably expected to improve the condition." Section 8-40-201
(11.5), C.R.S. 2003. Accordingly, the claimant is  not at MMI if the claimant is willing to 
undergo additional treatment which has a reasonable prospect of improving his 
condition. See Gonzales v. Industrial Claim Appeals Office, 905 P.2d 16 (Colo. App. 
1995); Reynolds v. Industrial Claim Appeals Office, 794 P.2d 1080 (Colo. App. 1990) 
[decided under the law prior to the enactment of § 8-40-201(11.5)]. 

15. Dr. Hughes recommended evaluation and treatment aimed at addressing 
Claimant’s new and worsened symptoms.  Once the evaluation is complete, Claimant’s 
treating physicians  will determine an appropriate course of treatment.  Claimant testified 
that he is interested in additional diagnostics and/or treatment to address his new and 
worsened symptoms.  

Disfigurement

16. Colorado law provides for Claimant to be paid benefits if he has a scar or other 
disfigurement due to the industrial injury.  Section 8-42-108 C.R.S. (2006).  For an injury 
that occurred after July 1, 2007, Claimant is entitled to an award for disfigurement of up 
to $4000 if he or she has  a serious impairment and permanent scar or other 
disfigurement to the head, face or parts of the body normally exposed to public view and 
up to $8000 in extreme cases.  Claimant has sustained a compensable disfigurement 
and is entitled to an award for disfigurement of $1500.    

ORDER

 It is therefore ordered that:

1. Respondents shall pay Claimant based upon a whole person impairment 
rating or 22%.

2. Claimant is  not at MMI. The claim is  reopened for further diagnostics  and 
treatment to be determined by his treating physicians.

3. Claimant is entitled to an award for disfigurement in the amount of $1500 to 
be paid by the Respondents.  

4. Claimant’s average weekly wage is $601. 65.

5. Respondents shall pay statutory interest at the rate of eight percent (8%) per 
annum on all amounts due and not paid when due.

DATE: June 10, 2009 /s/ original signed by:

Donald E. Walsh
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Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-748-216

ISSUES

The issues to be determined by this decision concern: 1) Claimant’s  attempt to 
overcome the Division Independent Medical Evaluation (DIME); 2) Average weekly 
wage (AWW); 3) Medical benefits; and 4) Permanent total disability benefits.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following Findings  of 
Fact:

1.On September 11, 1999, claimant suffered an admitted injury to her bilateral 
knees, low back, and elbows while employed by Big Lots, a previous  employer.  
Claimant also suffered psychological issues related to those injuries as well.  

2.Claimant sought treatment with the Orthopaedic Physicians of Colorado 
beginning on March 8, 2000, for continued right knee pain.  She continued to seek 
treatment there through September of 2001.  

3.Claimant underwent an MRI of her right knee on March 20, 2000, which 
showed patellar chondromalacia along the lateral facet.  

4.On April 9, 2002, claimant told her authorized treating physician (ATP), Brian 
Beatty, D.O., that she had pain in her right knee, right lower leg and behind the knee.  

5.On May 1, 2002, claimant reported to Dr. Beatty that her right knee was 
becoming painful.  

6.Claimant reported to Dr. Beatty on August 7, 2002, that her right knee had been 
swelling a lot recently.  

7.On August 21, 2002, clamant complained to Dr. Beatty, that she was 
experiencing right knee pain and requested x-rays of that knee.  

8.Claimant was placed at MMI for her September 1999 work injury by Dr. Beatty 
on March 17, 2003.  Dr. Beatty assigned claimant permanent work restrictions that 
included standing occasionally, up to 10-15 minutes per episode, and walking 
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occasionally, up to 10 minutes per episode.  She was restricted from crawling, 
squatting, or kneeling.  She could stoop occasionally and sit constantly.  She could 
climb stairs  and ladders occasionally.  She could lift up to 10 pounds from floor to 
knuckle and 10 pounds from knuckle to shoulder.  She was unable to perform a floor-to-
shoulder lift or a shoulder-to-overhead left.  She could carry 10 pounds occasionally for 
20 feet.

9.Claimant continued to work for Big Lots  under the work restrictions assigned by 
Dr. Beatty until she had her left knee surgery in October of 2004.  

10.Claimant was seen for a Division IME by Edwin Healey, M.D., on July 17, 
2003.  At that time, claimant complained of chronic intermittent right knee pain over her 
right patella.  She also complained of problems with depression and indicated that she 
was on multiple medications  for the depression.  Claimant also indicated that she had 
problems with concentration and thinking at that time.  Dr. Healey assigned claimant a 
38% left lower extremity impairment rating.  In regards to her right knee, Dr. Healey 
assigned claimant a 9% right lower extremity impairment rating.  He noted that claimant 
might require future surgery on her right knee.  He indicated that claimant’s right knee 
had evidence of definite pathology and was likely to develop increased pathology over 
the years.  In regards to claimant’s psychological issues, Dr. Healy noted that claimant 
had problems with activities of daily living, including bathing, eating and cooking.  She 
also had difficulty with traveling and prolonged sitting.  He also noted she had problems 
with sleep at that time as well.  He indicated that claimant had problems with memory, 
concentration and attention primarily due to her medications, chronic pain, and 
depression.  Overall, he assigned claimant a 4% whole person psychiatric rating.

11.Claimant was seen by Douglas Straehley, M.D., on February 17, 2004.  Dr. 
Straehley noted that claimant had persistent problems with right knee pain since her 
injury in 1999.  Dr. Straehley indicated that claimant’s x-rays that day showed evidence 
of bone-on-bone osteoarthritis of the medial compartments of both knees with near 
bone-on-bone changes of the patellofemoral compartments and relative lateral 
compartment sparing.  

12.Claimant underwent an MRI of her lumbar spine on April 19, 2004, due to 
complaints of low back pain and pain in her legs.  The MRI showed that claimant had 
mild degenerative spondylosis with L4-5 and L5-S1 disc bulges.

13.On October 25, 2004, claimant underwent a left total knee arthroplasty.  

14.On February 3, 2005, Dr. Beatty issued a letter at the request of claimant’s 
counsel regarding claimant’s  work restrictions in relation to her left knee.  He indicated 
that in relation to her left knee, he would assign her restrictions of no more than 35 
pounds lifting, occasional use of stairs, no use of ladders, occasional squatting, and no 
kneeling or crawling.  

15.On March 7, 2005, claimant was seen by Kimberlee Terry, M.D.  Dr. Terry 



206

noted that claimant complained of lower back pain since returning to work.  She 
indicated that claimant had chronic lower back pain with mild degenerative joint disease 
of the lumbosacral spine.

16.Claimant was seen by Chris  Kottenstette, PA-C, on April 4, 2005, at which 
time claimant complained of ongoing pain in her knees, right greater than left.  PA 
Kottenstette noted on examination that she had significant pain along the joint line in the 
right knee with decreased range of motion and noted that she had previously diagnosed 
osteoarthritis in that knee.  He referred her for x-rays of the right knee.  

17.Claimant received psychological counseling from Howard Entin, M.D., 
following her 1999 injury.  On April 13, 2005, Dr. Entin noted that among other 
medications, claimant was taking Prozac.  He recommended at that time that claimant 
restart her use of Ambien for sleep problems.  He also indicated that claimant suffered 
from Major Depressive Disorder in his medical assessment.  

18.Claimant settled her 1999 claim in 2005 and voluntarily left her employment.  
Claimant testified that she did not work for a year after that because she was 
rehabilitating from her surgery and because she was not mentally ready to return to 
work.  

19.On September 26, 2005, claimant’s personal care physician at Kaiser 
Permanente, Katrine Moreale, M.D., noted that claimant had right knee pain with lateral 
joint space tenderness and a positive McMurray’s  sign.  Claimant was occasionally 
unable to bend her knee. 

20.Claimant had x-rays of her right knee performed on September 29, 2005.  The 
x-rays showed degenerative change in the medial and patellofemoral joint 
compartments consistent with osteoarthritis.  

21.On October 6, 2005, claimant underwent an MRI of her right knee.  The MRI 
report indicated that claimant’s medial compartment was narrowed with severe cartilage 
loss.  There was a small horizontal tear of the medial meniscus.  There were also 
prominent tricompartmental osteophytes noted.  The report indicated that claimant had 
degenerative changes in her knee, most severely involving the medial compartment.  
Claimant was referred to an orthopedic surgeon by Dr. Moreale.  

22.Claimant underwent a right knee arthroscopy and meniscectomy on January 
10, 2006.  

23.On April 3, 2006, claimant was seen by Richard Hathaway, M.D.  He noted 
that claimant was status post right knee scope where it was found that she had grade 4 
chondromalacia involving the whole medial femoral condyle and tibial plateau.  He 
noted that claimant was having problems with her anterior compartment and lateral 
compartment of her leg.  Claimant complained of tenderness with activities and difficulty 
sleeping due to pain.  
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24.Claimant began working for the employer in May of 2006 as a personal care 
provider. 

25.Claimant was evaluated by Laura Moran, M.D., with Colorado Psychological 
Consultants on July 3, 2006.  Claimant reported that she was having increased pain in 
her right knee.  She had spurs removed from her right knee in January of 2006 as well 
as a meniscus repair.  Claimant reported that her pain was very severe in her right knee 
and that she had been told that she needed a knee replacement.  Claimant also 
reported that she was very frustrated due to her knee pain, felt depressed, had 
decreased motivation and concentration, and slept poorly.  She indicated that she was 
on antidepressants.  Claimant reported that she was very limited in the chores she 
could do around her house and had fallen about seven or eight times in the prior few 
months because her knee would give out.  She indicated she had to use a cart at the 
grocery store to get around.  She stated that her husband had to help her put her shoes 
and socks on as well as help her wash her legs and feet.  Dr. Moran noted that x-rays 
taken that day showed severe tricompartmental changes in claimant’s  knee.  Her 
impression was that claimant had severe osteoarthritis  of both knees.  She indicated, 
however, that there was no support based on her exam and review of the records for 
claimant’s allegation that she could only sit for 10 minutes.  Claimant sat for about 30-45 
minutes during the examination and never changed positions or complained of pain.  Dr. 
Moran felt that clamant could sit an entire day but would need to get up hourly to 
stretch.  She noted that claimant was able to lift and carry only with one hand because 
she used a cane. 

26.Claimant was seen by Dr. Moreale on July 6, 2006.  Dr. Moreale noted that 
claimant had ongoing and worsening right knee pain.  According to claimant’s 
orthopedic physician she had chondromalacia.  Dr. Moreale indicated that claimant 
wanted a total knee replacement.  Claimant reported that the pain was so severe that 
she was having trouble exercising and doing her usual activities.  She was also having 
trouble sleeping secondary to the pain.  Dr. Moreale also noted that claimant had 
depression and that the paxil she was taking was not helping.  Dr. Moreale indicated 
that claimant had major recurrent depression and recommended that claimant increase 
her use of paroxetine. 

27.On August 21, 2006, claimant was seen by Vincent Ho, M.D., for complaints 
of all day chest tightness  that had lasted for two days.  Dr. Ho referred claimant for a 
simple GXT study but claimant said she would be unable to complete the study because 
of her inability to walk secondary to right knee discomfort.

28.Claimant was  seen by Dr. Hathaway on September 8, 2006.  Dr. Hathaway 
noted that claimant had known degenerative arthritis involving the right knee.  He 
indicated that claimant had exposed bone involving the whole femur on the medial side 
as well as most of the tibia and at that point claimant could not stand it.  Claimant 
indicated that she wanted to undergo a total knee arthroplasty.  Dr. Hathaway indicated 
that he filled out the surgery request form and turned it in.  He indicated that he would 
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perform the right total knee arthroplasty. 

29.A note from Kaiser Permanente dated March 22, 2007, indicates  that claimant 
was unable to schedule her total knee arthroplasty at that time due to her work 
schedule.  It was recommended at that time that claimant stop using morphine due to 
tolerance problems and that she start using methadone instead.  Another note from the 
same day indicates that claimant was seeking an alternative pain regimen that would 
better control her knee pain while sleeping. 

30.Dr. Moreale noted on April 2, 2007, that claimant had been contacted 
regarding pain management relating to her right knee pain.  The note indicated that 
claimant had been started on methadone.  It also indicated that claimant had been 
unable to schedule her right total knee arthroplasty at that time due to her work 
schedule. 

31.Claimant was seen by Dr. Moreale on July 12, 2007, at which time it was 
noted that claimant had severe right knee pain from bone on bone osteoarthritis.  The 
record indicates that claimant was approved for a total knee arthroplasty but that she 
allegedly could not afford to miss work at that time.  Claimant’s  knee was painful with 
walking and she was taking methadone for her pain.  The pain was  also affecting 
claimant’s ability to sleep.  

32.A Kaiser Permanente note from September 10, 2007, indicated that claimant 
was taking methadone for her knee pain and ativan or lorazepam to help her sleep. 

33.On October 29, 2007, claimant sent a message to Dr. Moreale indicating that 
she was still having right knee pain. 

34.Documentation from Dr. Moreale dated October 29, 2007, indicates that in an 
effort to obtain SSDI benefits claimant was requesting a letter for her attorney stating 
she needed surgery for a knee replacement. 

35.Claimant’s prescription for methadone was refilled on December 7, 2007, and 
was good until January 16, 2008.

36.On January 8, 2008, claimant emailed Dr. Moreale and stated, “I’m still having 
a lot of pain…please help I’m tired of being in pain.  I also have the knee issue, the 
diabetes issue. I’m one big pain ball.” 

37.Claimant was seen by Dr. Moreale on January 9, 2008.  Dr. Moreale noted 
that claimant was still with right-sided knee osteoarthritis  pain.  She noted that claimant 
was using methadone, but was having trouble sleeping at night because of the pain.  
Claimant was using lorazepam at night to help her sleep.  Dr. Moreale briefly noted “as 
an aside, [patient] fell today at work.” 

38.Claimant was seen by Lawrence Cedillo, D.O., on January 10, 2008.  
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Claimant reported that on January 9, 2008, she tripped over a telephone cord at work 
and fell forward landing on her bilateral knees and hands and strained her left wrist and 
shoulder.  She claimed she never injured those areas before in her lifetime.  Dr. Cedillo 
noted that claimant’s current medications included Vicodin, Paxil, and lorazepam all of 
which were prescribed by her personal care physician.  He diagnosed claimant with 
contusion to the bilateral knees, contusion to the left shoulder, contusion to the bilateral 
hands, strain of the left wrist and strain of the right ankle and foot and right lower leg.  

39.Claimant returned to see Dr. Cedillo on January 17, 2008.  Claimant reported 
that she was working her normal job duties without any difficulty.  She also reported that 
she was already anticipating having a total knee replacement in the right knee in the 
near future.  Claimant reported that her left shoulder was fine at that time.  Dr. Cedillo 
noted that claimant was nontender to palpation in regards to the left trapezial and 
scapular region.  Claimant had full range of motion and strength in regards to the left 
upper extremity at the shoulder.  There was  no impingement sign and no instability in 
the left shoulder.  

40.On January 23, 2008, claimant was again seen by Dr. Cedillo.  Claimant 
reported that she was working doing her normal activities.  He noted that claimant was 
referred to physical therapy initially and had three appointments altogether.  Claimant 
complained of increasing pain in her low back because of wall squats.  She claimed that 
she never had problems with her low back in her lifetime.  She continued to complain of 
right greater than left knee pain.  She indicated that her left shoulder was fine with no 
problems of any kind in that area.  Dr. Cedillo noted that claimant’s right knee 
osteoarthritis  was not work-related.  Dr. Cedillo indicated that it was unusual and 
unlikely that claimant had any type of serious injury in the low back area from the 
exercises she did in physical therapy.  In regards to her right knee he believed that her 
main problem was her pre-existent osteoarthritis, with a minor aggravation from a 
contusion and abrasion on January 9, 2008.  He did not anticipate any permanent 
impairment or permanent restrictions at that time.

41.Claimant returned to see Dr. Cedillo on January 30, 2008.  Claimant reported 
that she still had bilateral knee pain.  The left shoulder was fine at that time.  She still 
complained of back pain.  Claimant reported that she was doing her normal work 
activities that were sedentary.  Dr. Cedillo indicated that claimant was to return to full 
duty as she was currently performing her full job duties without difficulty.  He referred 
claimant to a physiatrist due to her ongoing pain complaints.  Dr. Cedillo noted that he 
spoke with claimant’s  physical therapist who indicated that claimant only did less than 
10 repetitions of wall squats in physical therapy and only did them on one occasion.  Dr. 
Cedillo opined that he did not believe that claimant’s right lumbosacral spine pain was 
secondary to an injury that occurred in therapy.  He also opined that most of claimant’s 
discomfort in her bilateral knees at that point was secondary to her pre-existing non-
work-related osteoarthritis and that further diagnostics and therapeutics should be taken 
care of through her private health insurance.  He noted that claimant’s left shoulder had 
resolved and that her right lower leg, ankle and foot were at MMI.   He released 
claimant to full duty. 
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42.Claimant was seen by Robert Kawasaki, M.D., on February 13, 2008.  
Claimant reported to Dr. Kawasaki that prior to her January 9, 2008, injury she was 
advised to have right total knee arthroplasty and that her right knee was already bad at 
the time of her fall.  Claimant reported that all of her other symptoms had improved 
except for her right knee pain.  Claimant also reported that she was in physical therapy 
and was asked to do some exercises that she felt caused her lower back pain.  Dr. 
Kawasaki noted that claimant had end stage osteoarthritis of the right knee and that it 
was previously in need of a total knee arthroplasty.  He indicated that claimant may 
have had a mild patellar contusion but that it appeared to be improving.  He noted that 
claimant’s need for total knee arthroplasty was pre-existent to her work injury.  He also 
noted that claimant did not appear to have any significant trauma to her upper 
extremities and that her symptoms there were improving.  In regards to her low back 
pain, Dr. Kawasaki indicated that it appeared unlikely that claimant would have 
significant injury to her low back from the physical therapy exercises she performed.  He 
did recommend an MRI because claimant had some findings that suggested lumbar 
radiculopathy. 

43.Claimant also saw Dr. Cedillo on February 13, 2008. Dr. Cedillo noted that 
claimant was working full duty at that time without restrictions.  He noted that claimant’s 
persistent discomfort in regards to the bilateral knees was more probably than not 
secondary to her pre-existing osteoarthritis.  He indicated that claimant did suffer an 
aggravation of her pre-existing condition but not to the degree that any further active 
diagnostics or therapeutics  should be given in relation to the January 9, 2008 injury. He 
felt that claimant’s left shoulder, bilateral wrist and hands, right lower leg, ankle and foot 
were all at MMI.  He indicated that claimant’s  low back pain was not caused by the 
physical therapy exercises or that she sustained any discogenic etiology, nerve root 
impingement or instability as a result of the exercises.  Claimant was to continue at full 
duty. 

44.Claimant underwent a lumbar MRI on February 14, 2008.  The MRI showed 
mild L4-5 and L5-S1 disc degenerative changes and a small right paracentral L4-5 disc 
protrusion containing a small annular tear. 

45.Claimant was again seen by Dr. Kawasaki on February 27, 2008.  Dr. 
Kawasaki reviewed claimant’s lumbar MRI and indicated that claimant did not have any 
need for interventional procedures or surgical interventions at that point.  He believed 
that claimant would be reaching MMI fairly quickly with regards to her injuries.  He 
indicated that her knee issues were pre-existing.  He also noted that her lumbar 
complaints were questionable with regards to relatedness or actual injuries.

46.Claimant was seen by Dr. Cedillo on March 5, 2008.  Dr. Cedillo noted that 
claimant was working doing her normal activities at that time.  Dr. Cedillo referred 
claimant for an MRI of her right knee to rule out a medial mensical tear.  

47.Claimant underwent an MRI of her right knee on March 6, 2008.  The MRI 
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showed severe osteoarthritis as well as  an osteochondral lesion involving the anterior 
medial femoral condyle. 

48.Claimant was seen by Mark Failinger, M.D., on March 12, 2008.  Dr. Failinger 
indicated that claimant’s x-rays  and MRI confirmed significant tricompartmental 
degenerative joint disease.  He recommended a full knee replacement.

49.On March 24, 2008, Dr. Cedillo reiterated that claimant’s current right knee 
condition was related to her pre-existing severe osteoarthritis and that further treatment 
should be dealt with through her private health insurance.  He indicated that claimant’s 
right knee was at MMI at that time.  He also noted that claimant’s complaints of back 
pain at that time did not correlate with the MRI findings and were inconsistent with her 
reported history of mini wall squats causing the pain.  He indicated that claimant was 
still performing her normal work duties at that time. 

50.On April 10, 2008, claimant was laid off from her position with the employer 
due to budget cuts.  Contrary to claimant’s contention at hearing, Jan Perko, the 
employer’s Human Resources Manager, credibly testified that claimant was not 
terminated due to her work injury or the time she missed from work.  Claimant was laid 
off due to budget cuts within her department. 

51.Claimant testified that she was unable to work at all right after her injury in 
January of 2008.  However, Ms. Perko testified that after claimant’s  injury on January 9, 
2008, claimant was able to perform her full job duties without any assistance or 
modification and that claimant never requested any assistance or modification.  Further, 
Dr. Cedillo’s medical records clearly indicate that claimant had returned to work 
following her injury without any problems.  

52.Although claimant had been released to full duty by Dr. Cedillo as  of January 
30, 2008, respondents admitted for TPD benefits through April 8, 2008. 

53.Claimant’s AWW at that time of her injury was $431.03.  

54.At the time she was laid off, claimant was offered the opportunity to continue 
her health and dental insurance through COBRA.  The cost to claimant for the 
continued coverage was $510.99 per month or $117.92 per week.  

55.On April 16, 2008, claimant was  seen by Dr. Healey on referral from her 
attorney.  Claimant claimed that Dr. Hathaway never mentioned to her that she required 
a right knee replacement but that she knew would need one sometime in the future.  
She claimed her goal was to put it off as long as  possible.  Claimant also claimed that 
she was still having difficulty sleeping at night and that she had become more 
depressed since she lost her job.  Dr. Healey noted that claimant had a history of 
depression prior to her injury.  In his report, Dr. Healey opined that claimant suffered a 
permanent aggravation of her pre-existing tricompartmental degenerative arthritis  on 
her right knee when she fell on January 9, 2008.  In his  opinion, claimant’s need for the 



212

right total knee replacement was accelerated by her fall on January 9, 2008.  He also 
opined that claimant suffered an aggravation of her underlying degenerative disc 
disease in her back when she performed physical therapy exercises in January of 2008.  
He further opined that claimant’s rotator cuff tear was caused by her fall in January of 
2008.  Dr. Healey felt that claimant was not at MMI for these injuries.  He assigned her 
work restrictions that included alternating sitting and standing every 15 to 20 minutes, 
no repetitive bending or twisting at the waist and no lifting greater than 10 pounds.  Dr. 
Healey admitted in his testimony that the restrictions he assigned claimant were 
essentially the same as the restrictions  assigned by Dr. Beatty in 2003.  Both sets of 
restrictions fall within the sedentary work category.  In his  permanent work restrictions 
worksheet, Dr. Healey indicated that claimant’s ability to think and concentrate was not 
impaired by her pain.  He also noted that her ability to function socially or adapt to 
stress was not impaired by her pain.  He indicated that claimant was limited to 
sedentary work.  Although he did not feel claimant was at MMI, he assigned her a 15% 
whole person rating for her lumbar spine, a 2% upper extremity rating for her left 
shoulder, and a 25% lower extremity impairment rating for her right knee.  Dr. Healey 
opined that he did not note any depressive symptoms when he evaluated claimant on 
that date.  He did not assign claimant a mental or psychological impairment rating.

56.Dr. Healey admitted in his testimony that claimant did have back problems 
prior to her injury in 2008 even though she denied having any prior back problems to Dr. 
Cedillo during the course of her treatment.  Dr. Healey further admitted that in 2003 it 
was his  opinion that claimant would require surgery in the future for her right knee 
problems.  He also admitted that at the time he saw her for the DIME in 2003 claimant 
had evidence of pathology in her right knee that was likely to develop increased 
pathology over the years.  Dr. Healey initially testified that claimant’s need for the knee 
replacement was accelerated by her fall in January of 2008.  However, after reviewing 
claimant’s records, Dr. Healey conceded that claimant was planning on having a knee 
replacement as far back as September 6, 2006.  He also admitted that he could no 
longer opine or state that claimant’s injury on January 9, 2008, caused or accelerated 
her need for the total right knee replacement.  

57.On April 18, 2008, claimant returned to see Dr. Cedillo and indicated that she 
had a redevelopment of left shoulder discomfort.  She claimed it actually never went 
away and that it was  related to her work injury.  Dr. Cedillo noted that as of January 17, 
2008, claimant reported to him that she was not having any problems with her shoulder.  
Dr. Cedillo opined that claimant’s  current left shoulder discomfort was not related to her 
January 9, 2008, injury. 

58.On May 12, 2008, claimant stated that her right knee was not better and that 
she had persistent pain.  She indicated that she did not understand Dr. Cedillo’s  opinion 
about her knee being resolved as a result of the injury even though she claimed she 
never had a problem with the right knee before the injury.  Dr. Cedillo indicated that 
claimant could continue with full duty status at that time.  He also referred her for an 
MRI of the left shoulder due to her continued pain complaints.  However, he did not 
believe her current complaints were related to her injury on January 9, 2008.  
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59.Claimant underwent an MRI of her left shoulder on May 13, 2008.  The MRI 
showed a near complete distal supraspinatus tendon tear. 

60.Claimant was seen by Terry Wintory, D.O., on May 16, 2008, for evaluation of 
her shoulder condition.  After reviewing claimant’s records, Dr. Wintory indicated that he 
could not reasonably conclude with greater than 51% probability that claimant’s rotator 
cuff tear was related to her January 9, 2008, injury.  He indicated that it was statistically 
improbable that the patient would have a major tear in her shoulder and that she would 
present with only mild symptoms which would be completely resolved within two months 
and then be unbearable at four months post injury.  He, therefore, concluded that 
claimant’s left shoulder symptoms and rotator cuff tear were not related to her January 
9, 2008, injury. 

61.Claimant returned to see Dr. Kawaski on May 21, 2008.  Dr. Kawasaki noted 
that claimant was now complaining of left shoulder pain.  He noted that claimant did not 
have this complaint at her prior two appointments with him.  In regards to claimant’s low 
back pain, Dr. Kawasaki indicated that it was his impression that claimant’s Swiss ball 
exercises were unlikely to have caused a significant lumbar injury as similar exercises 
are actually used while treating low back disc injuries.  He indicated that she likely has 
underlying degenerative changes in the discs particularly at the L4-5 level.  

62.On May 28, 2008, claimant was seen by Dr. Cedillo.  Claimant continued to 
complain of left shoulder pain, low back pain, and right knee pain at that time.  Dr. 
Cedillo again opined that claimant’s current right knee symptoms were more probably 
than not related to her pre-existing severe tricompartmental osteoarthritis  and were 
unlikely related to the contusion she suffered on January 9, 2008.  In regards to her low 
back complaints, Dr. Cedillo indicated that the consensus among claimant’s providers 
was that her current complaints  were out of proportion to the objective findings that 
would be related to her date of injury.  It was his opinion that claimant’s  current back 
complaints were unlikely related to the causality stated previously by claimant as  being 
exercises in physical therapy.  In regards to her left shoulder problems, Dr. Cedillo 
opined that those problems were more probable than not unrelated to her January 9, 
2008, work injury.  He indicated that all of claimant’s  injuries had resolved.  He, 
therefore, released claimant from his care and placed her at MMI with no work 
restrictions in relation to her injuries and no permanent impairment. 

63.Claimant was seen by Richard Peterson, M.D., on July 1, 2008.  Dr. Peterson 
noted that claimant complained of severe daily right knee pain because of bone on bone 
osteoarthritis.  She reported that she had chronically been on methadone for the pain.  
Dr. Peterson confirmed with Dr. Moreale that claimant was taking methadone for her 
knee pain.  Claimant also reported having insomnia and that she often needed just a 
small dose of Valium to help her sleep at night.  Dr. Peterson also confirmed claimant’s 
long term use of this prescription with Dr. Moreale.

64.Joseph Fillmore, M.D., performed a Division IME on September 8, 2008.  At 
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that time, claimant complained of right knee pain, left shoulder pain and low back pain.  
After examining claimant and reviewing her records, Dr. Fillmore opined that he agreed 
with Dr. Wintory that it was unlikely that claimant would have a severe injury to her left 
shoulder and not have pain for several months.  In his opinion, claimant’s  left shoulder 
condition was not related to her January 9, 2008, work injury.  Dr. Fillmore also indicated 
that he agreed with Dr. Kawasaki and Dr. Cedillo that claimant’s low back pain was not 
likely caused by her physical therapy exercises.  He also did not believe it was a ratable 
injury or that it was caused by her work injury.  In regards to claimant’s right knee pain, 
he indicated that while she may have exacerbated her knee complaints, it appeared that 
her primary right knee problem was pre-existing osteoarthritis.  He indicated that the 
majority of her right knee complaints  and the need for the right total knee arthroplasty 
predated her January 9, 2008, injury. In his opinion, he did not believe it was likely that 
claimant’s fall on January 9, 2008, exacerbated her pain complaints to the extent where 
it should be covered under workers’ compensation.  There was no mention in the record 
of any alleged psychological or mental problems in relation to the January 9, 2008 
injury.  Dr. Fillmore indicated that he agreed with Dr. Cedillo’s  MMI date of May 28, 
2008.  Dr. Fillmore did assign claimant a 12% right lower extremity impairment rating 
after apportioning out the impairment for her prior work injury.  He did note, however, 
that he unfortunately did not have any interim loss of range of motion measurements 
between 2003 and the date of his exam.  He noted that the loss of range of motion he 
found on exam could not clearly be associated with her most recent injury and most 
likely did progress over the years as her degenerative joint disease progressed as well.  

65.Claimant was seen by David Zierk, Psy.D., on February 5, 2009, at her 
attorney’s request for a vocational and psychological evaluation.  Dr. Zierk indicated that 
claimant was capable of working only in a modified sedentary work classification.  
Overall, however, Dr. Zierk’s  opinion was that claimant was incapable of working in any 
capacity due to her psychological problems and her physical problems.  But, 
psychological issues were never raised in this claim until claimant was evaluated by Dr. 
Zierk.  Dr. Zierk admitted that none of claimant’s  treating physicians or claimant’s  own 
expert Dr. Healey assigned claimant any restrictions in regards to her alleged 
psychological issues.  He also admitted that claimant’s alleged psychological problems 
were not raised as part of her claim or mentioned in any of her 2008 medical records 
until he evaluated her in February of 2009. 

66.Dr. Zierk’s  report indicated that claimant was taking lorazepam and 
methadone and that these medications affected her cognitive abilities.  Dr. Zierk opined 
that lorazepam is  used as an antidepressant, for anxiety and for sleep disorders as  well.   
However, he admitted that neither of these medications had been prescribed by any 
physician in relation to claimant’s January 9, 2008 injury and that she had been taking 
these medications  prior to her 2008 injury.  He also admitted that claimant was able to 
work prior to her January 2008 injury while taking these medications.  

67.Dr. Zierk’s report also indicates that he believes claimant has memory 
problems related to her 2008 injury.  However, Dr. Healey’s 2003 Division IME report 
indicated that claimant had mild problems with memory, concentration and attention 
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primarily due to her medications, chronic pain, and depression in relation to her 1999 
injury.  Further, Dr. Healey indicated in December of 2008, that claimant’s  pain from her 
2008 injury did not affect her ability to think or concentrate. 

68.Dr. Zierk’s report states that claimant is  functionally precluded from performing 
the duties associated with her usual and customary occupation as  an administrative 
clerk and bookkeeper.  However, Dr. Zierk admitted that if claimant was able to stand up 
when necessary at her position with the employer, then it would be consistent her work 
restrictions as outlined in his  report.  Both claimant and Ms. Perko testified that claimant 
was able to stand up whenever she needed in her position with the employer. 

69.Dr. Zierk did not perform any labor market research or contact any potential 
employers as part of his assessment.  The ALJ finds the testimony and opinions of Dr. 
Zierk not persuasive.  

70.Cynthia Bartmann performed a vocational and employability evaluation on 
February 10, 2009.  Claimant reported to Ms. Bartmann that following her injury she 
was able to work her full duty without any job modifications and did not have any 
difficulties completing her job duties.  In conducting her labor market research, Ms. 
Bartmann utilized the sedentary work restrictions given by Dr. Healey as they were the 
most restrictive restrictions assigned to claimant in relation to her 2008 injury.  Using 
these restrictions and claimant’s prior work history and educational background, Ms. 
Bartmann located positions available in five different job categories  in which she 
believed claimant was capable of performing.  Claimant’s  treating physician, Dr. Cedillo, 
opined that claimant was capable of performing all of the job types identified by Ms. 
Bartmann.  Claimant’s  position itself at the respondent employer, in Ms. Bartmann’s 
opinion, fell within the restrictions  outlined by Dr. Healey.  Ms. Bartmann noted that 
claimant was capable of maintaining employment following her injury until she was laid 
off by the employer and that claimant should be able to maintain employment in the 
future.  Overall, it was Ms. Bartmann’s expert vocational opinion that claimant is  capable 
of obtaining gainful employment and earning a wage.  The ALJ finds Ms. Bartmann’s 
opinion that claimant is employable and capable of earning a wage to be credible and 
persuasive.  

71.Ms. Bartmann disagreed with Dr. Zierk’s vocational assessment.  She 
indicated that the positions she identified met Dr. Zierk’s modified sedentary work 
restrictions and that claimant was capable of performing those positions even applying 
Dr. Zierk’s restrictions.  Ms. Bartmann noted that claimant’s  ability to advance in her 
prior positions with Big Lots and the employer showed she was capable of learning new 
skills and positions.  

72.Claimant testified that prior to working for the employer she worked for Big 
Lots  and worked her way up by getting promoted.  She indicated that when she started 
at the employer in 2006, she started as a personal care provider and again worked her 
way up through promotions until she was promoted to her last position as  program 
coordinator.  She admitted that as a part of her promotions and job changes she was 
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required to learn new job duties and skills  and that she did received training on the 
various computer programs utilized by the different departments.  

73.Claimant testified that she did not have any sleeping problems until after her 
January 9, 2008, injury.  However, the medical records pre-dating that injury are replete 
with evidence indicating that claimant had prior sleeping problems because of pain in 
her knee and that she was already taking medication for that problem.  Claimant later 
admitted that she was actually taking medication for sleep problems prior to her January 
2008 injury. 

74.After the conclusion of the hearing, claimant’s counsel submitted an affidavit 
from claimant regarding attempts  she allegedly made to contact the employers  identified 
in Ms. Bartmann’s  report.  The ALJ sustains  respondents objection to the submission of 
this  affidavit as during the hearing the ALJ sustained respondents’ objection to any 
testimony regarding this  alleged contact based on claimants’ failure to supplement her 
answers to interrogatories and provide this requested information prior to the hearing as 
required by the Rules.  

CONCLUSIONS OF LAW

Overcoming the DIME

a.The purpose of the Workers’ Compensation Act of Colorado (Act), §§ 8-40-101, 
et seq., is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of litigation.  § 
8-40-102(1), C.R.S. (2008).   In general, the claimant has the burden of proving 
entitlement to benefits by a preponderance of the evidence.   § 8-43-201.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers’ compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of the respondents.  § 8-43-201.

b.When a party seeks to overcome a Division IME physician's  opinions  and 
conclusions regarding causation and permanent medical impairment, then the party’s 
burden of proof is increased to "clear and convincing evidence."   See Qual-Med, Inc. v. 
Indus. Claim Appeals Off., 961 P.2d 590, 592 (Colo. App.  1998); Cordova v. Indus. 
Claim Appeals Off., 55 P.3d 186, 189-190 (Colo. App. 2002);   Sholund v. John Elway 
Dodge Arapahoe,  W.C. No. 4-522-173 (ICAO October 22, 2004);  Kreps v. United 
Airlines, W.C. Nos. 4-565-545 and 4-618-577 (ICAO January 13, 2005).  The issue of 
causation is inherent in the Division IME process.  Qual-Med, Inc. v. Indus. Claim 
Appeals Off., 961 P.2d 590.  Therefore, the Division IME physician's determination of 
causation is binding unless overcome by “clear and convincing evidence.” Egan v. 
Indus. Claim Appeals Off., 971 P.2d 664 (Colo. App. 1998). 
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c."Clear and convincing evidence is evidence which demonstrates that it is 
'highly probable' the DIME physician's opinion is incorrect.  Put another way, in order to 
overcome the DIME physician's opinion, there must be evidence establishing that the 
DIME physician's determination is incorrect and this  evidence must be unmistakable 
and free from serious or substantial doubt."  See Adams v. Sealy, Inc., W.C. No. 
4-476-254 (ICAO October 4, 2001).  This standard of proof is obviously higher than a 
mere preponderance of the evidence.  See Garcia v. Intermountain Electric, W.C. No. 
4-495-829 (ICAO January 27, 2004).

d.This  enhanced burden of proof "reflects the underlying assumption that a 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  It also furthers the objective of reducing litigation regarding the extent 
of a claimant's impairment."  See Qual-Med, Inc. v. Indus. Claim Appeals Off., 961 P.2d 
590. The question of whether the DIME physician’s  opinion concerning impairment has 
been overcome is one of fact for determination by the ALJ.  In making such 
determination, an ALJ is not required to give special weight to the opinions  of any 
physicians other than the DIME physician.  Postelwait v. Midwest Barricade, 905 P.2d 
21 (Colo. App. 1995).  A mere “difference of opinion” between expert witnesses and the 
DIME physician does not rise to the level of clear and convincing evidence.  

e.When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   

f.Although claimant has endorsed the issue of compensability, claimant is 
actually attempting to overcome the Division IME physician’s opinion that her current 
low back condition, her current left shoulder condition, and her need for additional 
treatment for her right knee is  not related to the injury that occurred on January 9, 2008.  
Claimant is  attempting to overcome Dr. Fillmore’s  causation and relatedness opinions in 
an effort to obtain permanent total disability benefits.  

g.Dr. Fillmore agreed with claimant’s treating physicians, Dr. Cedillo and Dr. 
Wintory, that claimant’s  current left shoulder condition was not related to her fall on 
January 9, 2008.  The only physician who opined that her left rotator cuff tear is related 
to her fall on January 9, 2008, was claimant’s expert Dr. Healey.  However, this 
difference in opinion between claimant’s  expert and the DIME physician and claimant’s 
treating physicians  does not rise to the level of clear and convincing evidence that Dr. 
Fillmore’s opinion regarding relatedness and causation was incorrect.  Dr. Fillmore, Dr. 
Cedillo, and Dr. Wintory all opined that given that claimant reported complete resolution 
of her left shoulder pain by January 17, 2008, and did not complain of any shoulder pain 
again until three months later on April 18, 2008, it was  highly improbable that her rotator 
cuff tear was related to her accident on January 9, 2008.  Claimant has failed to 
overcome Dr. Fillmore’s opinion by clear and convincing evidence.
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h.Dr. Fillmore also agreed with Dr. Cedillo and Dr. Kawasaki that claimant’s  low 
back condition was not related to her January 2008 work injury.  Claimant’s expert has 
opined that her back problems were caused by or related to her work injury.  This 
difference in opinion does not rise to the level of clear and convincing evidence.  Dr. 
Fillmore, Dr. Cedillo and Dr. Kawasaki all opined that it was highly unlikely that 
claimant’s back complaints  were related to either her work injury or any physical therapy 
exercises that she performed during her course of treatment.  The physicians indicated 
that claimant’s subjective complaints  did not correlate with their objective findings on 
exam or diagnostic testing.  Claimant has failed to provide any credible and persuasive 
evidence that this  opinion is incorrect. Claimant has failed to overcome Dr. Fillmore’s 
opinion by clear and convincing evidence. 

i.In regards to claimant’s right knee problems, Dr. Fillmore agreed with Dr. 
Cedillo, Dr. Kawasaki, and Dr. Failinger that claimant’s right knee contusion had 
resolved and that her current problems were related to her underlying severe 
tricompartmental osteoarthritis.  All four doctors  opined that claimant’s need for a right 
total knee replacement was not caused or accelerated by her injury on January 9, 2008.  
Rather, claimant’s need for the total knee replacement predated her January 2008 
injury.  Claimant’s own medical expert, Dr. Healey, admitted that he could no longer 
support his written opinion that claimant suffered a permanent aggravation of her 
underlying osteoarthritis that accelerated her need for a total knee replacement.  
Claimant contends that the mere fact that Dr. Fillmore assigned claimant an impairment 
rating for her right knee in relation to her 2008 injury shows that her need for the knee 
replacement is related to that work injury.  However, Dr. Fillmore specifically noted that 
he did not have any interim range of motion measurement between 2003 and 2008 and 
that claimant’s  loss of range of motion most likely did progress during that time period 
along with her underlying degenerative condition.  However, since he did not have any 
interim measurements, he was only able to utilize Dr. Healey’s  9% impairment rating for 
apportionment purposes.  Overall, Dr. Fillmore’s opinion regarding claimant’s current 
knee condition was that it was related to her pre-existing condition and not her January 
2008 work injury.  As such, claimant has failed to produce any credible and persuasive 
evidence that Dr. Fillmore’s opinion is incorrect. Claimant has failed to overcome Dr. 
Fillmore’s opinion by clear and convincing evidence.

j.Claimant is also attempting to relate her current psychological problems to her 
January 9, 2008, injury.  Dr. Fillmore, however, did not opine that claimant had any 
psychological impairment as a result of her injury.  Furthermore, there is no mention in 
claimant’s medical records  of any alleged mental or psychological issues related to her 
January 9, 2008, work injury until she was evaluated by David Zierk, Psy.D., for a 
vocational assessment in 2009.  Since causation determinations are an inherent part of 
the Division IME evaluation process, the fact that Dr. Fillmore did not assign an 
impairment rating for psychological issues must still be overcome by clear and 
convincing evidence.  Claimant has  failed to carry that burden.  As noted above, there is 
no mention in claimant’s medical records following her January 2008 injury that she was 
suffering from any depression or psychological problems as a result of that injury.  It is 
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clear, however, from claimant’s prior medical records that she has pre-existing 
psychological problems relating back to her 1999 injury.  Claimant’s medical records 
show that she had major recurrent depressive disorder for which she had been 
prescribed antidepressants on a routine basis.  Dr. Healey even assigned claimant a 4% 
mental impairment rating in 2003 in relation to her 1999 injury.  Dr. Healey also admitted 
in his testimony that he did not observe any symptoms of depression at the time he 
evaluated her in 2008.  In fact, he noted that her depression had improved since his 
Division IME in 2003.  Only claimant’s expert, Dr. Zierk, has opined that claimant has 
psychological issues as a result of her 2008 injury.  This difference in opinion does not 
rise to the level of clear and convincing evidence.  

k.Claimant has failed to carry her burden of proving by clear and convincing 
evidence that her current low back, left shoulder, right knee and psychological problems 
are related to her January 9, 2008, injury.  Claimant has failed to provide evidence that 
is  unmistakable and free from serious and substantial doubt and shows that it is  highly 
probable that Dr. Fillmore’s Division IME opinion is  incorrect.  Dr. Fillmore’s opinion is  
supported by the numerous opinions of claimant’s treating physicians.  Only claimant’s 
experts have provided a different opinion and those differing opinions do not rise to the 
level of clear and convincing evidence.  As  found, Dr. Fillmore’s  opinions are credible 
and persuasive.  Claimant failed to overcome Dr. Fillmore’s  opinions by clear and 
convincing evidence.  

Permanent Total Disability

l.Permanent total disability, as defined in § 8-40-201(16.5), C.R.S. (2008), means 
an employee is unable to earn any wage in the same or other employment.  As 
amended in 1991, this statute established a strict definition of permanent total disability.  
The phrase, “to earn any wages in the same or other employment, provides a real and 
nonillusory bright line rule for the determination whether a claimant has been rendered 
permanently totally disabled.”  Lobb  v. Indus. Claim Appeals Off.,  948 P.2d 115 (Colo. 
App. 1997).  The burden of proof in establishing permanent total disability is on the 
employee to prove that he is unable to earn any wages in the same or other 
employment.  In order to meet the burden of proof established by this statute, claimant 
must prove permanent total disability by a preponderance of the evidence.  The 
question of whether claimant has carried this burden is one of fact for resolution by the 
administrative law judge.  See Eisnach v. Indus. Comm’n, 633 P.2d 502 (Colo. App. 
1981).  

m.The term “employment” is  defined in the Workers’ Compensation Act in § 
840201(8).  This section states that employment is “any trade, occupation, job, position, 
or process of manufacture or any method of carrying on any trade, occupation, job, 
position or process of manufacture in which any person may be engaged.”  § 840201
(19), defines  “wages” as the money rate for which the employee is to be compensated 
for services.  For purposes of permanent total disability, “any wages” means more than 
zero.  McKinney v. Indus. Claim Appeals Off., 894 P.2d 42 (Colo. App. 1995).  In 
McKinney the Court held that the ability to earn wages in “any” amount is  sufficient to 
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disqualify a claimant from receiving permanent total disability benefits.  See also 
Christie v. Coors Trans., 933 P.2d 1330 (Colo. 1997).  

n.In determining whether a claimant is permanently totally disabled, the court 
may consider her age, education, prior work experience, vocational training, overall 
physical condition, mental capabilities, and the availability of the work claimant can 
perform.  See Sandoval v. Sam & Ray’s Frozen Foods, W.C. No. 4-125-205 (ICAO Nov. 
30, 1993).   The critical test is whether employment exists that is  reasonably available to 
claimant under her particular circumstances.  Weld County School Dist. RE-12 v. 
Bymer, 955 P.2d 550 (Colo. 1998).

o.The respondents are not required to prove the existence of a job offer to refute 
a claim for permanent total disability benefits.  Black v. City of La Junta Housing 
Authority, W.C. No. 4-210-925 (ICAO, December 1998) (claimant is not permanently 
totally disabled even though respondents’ vocational expert was unable to identify a 
single job opening available to claimant); Hennenberg v. Value-Rite Drugs, Inc., W.C. 
4-148-050 (September 26, 1995); Rencehausen v. City and County of Denver, W.C. No. 
4-110-764 (November 23, 1993); Beavers v. Liberty Mutual Fire Ins. Co., (Colo.  App. 
No. 96 CA0275, September 5, 1996) (not selected for publication); Gomez v. Mei Regis, 
W.C. No. 4-199-007 (September 21, 1998).  Rather, the claimant fails to prove 
permanent total disability if the evidence establishes that it is  more probable than not 
that the claimant is capable of earning wages.  Duran v. MG Concrete Inc., W.C. No. 
4-222-069 (September 17, 1998).  

p.There are many reasons a claimant may not be hired by a particular employer 
on a particular day, none of which have to do with her disability.  As long as there are 
periodic jobs available to the claimant where she can earn wages, she is not totally 
disabled. Black v. La Junta Housing Authority, W.C. No. 4-210-925 (ICAO, December 
22, 1998). In other words, as long as claimant can perform any job, even part time, she 
is  not totally disabled.  Vigil v. Chet’s Market, W.C. No. 4-110-565 (ICAO, February 9, 
1995). 

q.Foremost in the determination of whether claimant has met her burden of proof 
is  the necessity to find claimant credible when she gives an assessment of her abilities 
and condition.  If claimant is  not credible, she cannot be found to be permanently and 
totally disabled since the restrictions  that would make her permanently and totally 
disabled are dependent on her accurately reporting her condition.  When determining 
credibility, the fact finder should consider, among other things, the consistency or 
inconsistency of the witness’ testimony and actions; the reasonableness or 
unreasonableness of the testimony; the motives of the witness; whether the testimony 
has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  

r.In deciding whether claimant has  met her burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
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from the evidence.”  See Kroupa v. Indus. Claim Appeals Off., 53 P.3d 1192, 1197 (Colo. 
App. 2002).

s.Claimant has failed to carry her burden of proving by a preponderance of the 
credible evidence that she is incapable of earning any wages.  The opinion of claimant’s 
vocational expert is not persuasive.  Claimant’s vocational expert failed to complete any 
labor market research.  Ms. Bartmann, however, opined that claimant is  in fact 
employable and capable of earning a wage.  As indicated, the ALJ found Ms. 
Bartmann’s opinions credible and persuasive.  Ms. Bartmann identified five job types in 
which she felt claimant was capable of obtaining employment and met her work 
restrictions and past work history.  Claimant’s treating physician, Dr. Cedillo, opined that 
claimant was capable of working in all five of those positions in relation to the 
restrictions from her actual work related injuries.  Even though claimant’s treating 
physician did not believe claimant had any work restrictions in relation to the injuries she 
suffered on January 9, 2008, Ms. Bartmann utilized the sedentary restrictions 
recommended by claimant’s  own expert in determining whether there were any job 
positions in which claimant was capable of performing.  Even using these more 
stringent restrictions, Ms. Bartmann was able to locate several job types that claimant 
would be capable of performing.  Claimant’s  position at the employer met the 
restrictions assigned by Dr. Healey and, following her injury, claimant was capable of 
performing those job duties for several months without any assistance or modification 
until her position was eliminated and she was laid off.  Respondents  have shown that 
claimant is  capable of returning to the same or similar type of employment and that 
employment exists  that is reasonably available to claimant under her particular 
circumstances.  See Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 
1998).  

t.Claimant’s vocational expert Dr. Zierk opined that claimant’s physical and 
mental problems prevented her from performing her prior job.  He opined that claimant’s 
left shoulder problems, low back problems, and right knee problems prevented her from 
performing her old job.  However, the DIME physician, Dr. Fillmore, has opined that 
claimant’s current conditions in relation to her left shoulder, low back and right knee are 
not related to the work injury that occurred in January of 2008.  And, as claimant has 
failed to overcome that DIME opinion, it is inappropriate to utilize these conditions  as a 
basis for determining that claimant is  incapable of obtaining employment as a result of 
the injuries  she suffered on January 9, 2008.  Dr. Zierk also opined that claimant’s 
psychological issues were causally related to her January 2008 injury and further 
prevent her from obtaining gainful employment.  Again, the DIME physician did not 
relate any psychological or mental problems to claimant’s January 2008 work injury and 
claimant has failed to overcome that causation opinion by clear and convincing 
evidence.  Therefore, it is  also inappropriate to utilize this  unrelated condition in 
determining claimant’s  ability to obtain employment as it relates to her January 9, 2008, 
work injuries.  As the majority of Dr. Zierk’s vocational opinion hinges on injuries and 
conditions that are not related to claimant’s work injury, his opinion is not persuasive.  
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u.Claimant is able to obtain and maintain employment within her labor market 
and earn wages in several different employment areas.  Employment exists that is 
reasonably available to claimant given her particular circumstances, including her age, 
education and training, transferable skills, prior work experience, labor market and 
restrictions.  Claimant failed to prove that she is unable to earn any wages in the same 
or other employment.  The evidence presented at hearing overwhelmingly establishes 
that it is  more probable than not that the claimant is capable of earning wages. Claimant 
is, therefore, not permanently and totally disabled.

Medical Benefits

v.Respondents are liable only for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Indus. Comm’n, 759 P.2d 705 (Colo. 1988).  Claimant must prove that an 
injury directly and proximately caused the medical condition for which benefits are 
sought.  Wal-Mart Stores, Inc. v. Indus. Claim Appeals Off., 989 P.2d 251 (Colo. App. 
1999); Snyder v. Indus. Claim Appeals Off., 942 P.2d 1337 (Colo. App. 1997), cert. 
denied September 15, 1997. Claimant bears the burden of proof in showing that 
medical benefits are causally related to her work-related injury or condition.  See 
Ashburn v. La Plata School District 9R, W.C. No. 3-062-779 (ICAO May 4, 2007).  
Therefore, claimant is  not entitled to medical care that is  not causally related to her 
work-related injury or condition.

w.In establishing causation, claimant "must show that the industrial injury bears a 
'direct causal relationship between the precipitating event and the resulting disability.'"  
See Garcia v. CF&I Steel, W.C. No. 4-454-548 (ICAO May 14, 2004).  An incident which 
merely elicits  pain symptoms caused by a pre-existing condition does not compel a 
finding that the claimant sustained a compensable aggravation. F. R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo. App. 1985); Barba v. RE 1J School District, W.C. No. 
3-038-941 (ICAO June 28, 1991); Hoffman v. Climax Molybdenum Company, W.C. No. 
3-850-024 (ICAO December 14, 1989). Rather, to receive medical benefits, the claimant 
must establish to a reasonable probability that the need for additional medical treatment 
is  proximately caused by the aggravation, and is not simply a direct and natural 
consequence of the pre-existing condition. Merriman v. Indus.  Comm’n, 120 Colo. 400, 
210 P.2d 448 (1949); Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. App. 
1990).  

x.Specifically, the burden of proof rests on the claimant to establish a direct 
casual relationship between her employment and her need for medical care. Brown v. 
Indus. Comm’n, 167 Colo. 391, 477 P.2d 694 (1968).   Moreover, causation is not 
established unless claimant proves the need for treatment for her symptoms is a 
“natural and proximate consequence of the. . . industrial injury, without any contribution 
from a separate, causative factor.”  Valdez v. United Parcel Serv., 728 P.2d 340 
(Colo.App. 1986); Standard Metals Corp. v. Ball, 474 P.2d 622 (Colo.App. 1970); Vega 
v. City of Colorado Springs, W.C. No. 3-986-865; 4-226-005 (ICAO, March 8, 2000).  To 
the extent evidence may conflict, the issue of causation is a matter of evidentiary fact to 
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be resolved by the ALJ.   Snyder v. Indus. Claim Appeals Off., 942 P.2d 1337 (Colo. 
App. 1997), City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).

y.Claimant has  failed to establish by a preponderance of the evidence that her 
need for medical treatment was caused by a work related injury on January 9, 2008.  
She has failed to show that her need for this treatment is not simply a direct and natural 
consequence of her pre-existing arthritic condition.  None of claimant’s  treating 
physicians have recommended any maintenance treatment for the injuries or conditions 
that are related to her injury on January 9, 2008.  The DIME physician, Dr. Fillmore, also 
indicated that there was no recommended maintenance care for the injuries or 
conditions that resulted from her January 9, 2008.  Dr. Fillmore and claimant’s  treating 
physicians have all opined that claimant’s need for a right total knee replacement 
predated her January 9, 2008, injury.  Claimant’s own medical expert recanted his 
opinion that claimant’s  need for the total knee replacement was caused by or 
accelerated by the knee contusion she suffered on January 9, 2008.  As such, claimant 
has failed to present any credible and persuasive evidence that her need for a right total 
knee replacement is the natural and proximate consequence of her January 9, 2008 
work injury.  Instead, claimant’s need for the knee replacement is solely related to her 
pre-existing severe osteoarthritis.    

z.Claimant has also failed to establish by a preponderance of the evidence that 
her need for medical treatment for her low back was caused by or related to her 
January 9, 2008, injury.  Dr. Fillmore and claimant’s  treating physicians have all opined 
that claimant’s current back condition is  not related to her work injury or the physical 
therapy exercises she performed during her course of treatment.  Claimant has failed to 
present credible and persuasive evidence that her need for additional medical treatment 
for her back condition is related to her January 9, 2008, injury.  

aa.Claimant has failed to establish that her need for medical treatment for her left 
shoulder was caused by or related to her January 9, 2008, injury.  Dr. Fillmore, Dr. 
Cedillo, and Dr. Wintory have all opined that claimant’s current shoulder condition is  not 
related to her January 9, 2008, injury.  Claimant has failed to present credible and 
persuasive evidence that her need for medical treatment for her left shoulder is related 
to her January 9, 2008 injury.  

bb.Claimant has failed to establish that her need for any additional medical 
treatment at this time is  causally related to her January 9, 2008, injury.  Therefore, her 
claim for additional medical benefits is denied.  The medical opinions of the DIME 
physician and claimant’s treating physicians show that any medical treatment needed or 
sought by claimant at this  time is either related to her pre-existing conditions or is  simply 
not causally related to the injuries she suffered on January 9, 2008.  

Average Weekly Wage – Inclusion of COBRA Coverage

cc.Claimant’s AWW at the time of her injury was $431.03.  Claimant was laid off 
on April 10, 2008 and was offered COBRA at that time.  The cost to claimant for the 
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continued coverage was $510.99 per month or $117.92 per week.  Therefore, claimant’s 
AWW increased to $548.95.  

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A.  Claimant has failed to overcome the DIME physician’s opinion that her 
current low back condition, left shoulder condition and need for additional 
treatment for her right knee are not causally related to the work-related fall on 
January 9, 2008.  Claimant has  failed to overcome Dr. Fillmore’s  credible and 
persuasive opinions by clear and convincing evidence.  

B. Claimant has failed to prove that her current psychological problems are 
causally related to or were aggravated by the work-related fall on January 9, 
2008.  The DIME physician did not opine that claimant had any psychological 
impairment as a result of her fall.  Therefore, claimant has failed to overcome Dr. 
Fillmore’s opinion by clear and convincing evidence.  

C. Claimant has failed to prove that she is permanently and totally disabled.  
Therefore, her claim for permanent total disability benefits is denied and 
dismissed.  

D. Claimant has failed to prove that her need for any additional medical 
treatment at this time is causally related to her January 9, 2008 fall.  Therefore, 
claimant’s request for right knee surgery and treatment, left shoulder treatment, 
low back treatment, depression, and maintenance medical benefits  is  denied and 
dismissed.  

E. Claimant’s AWW is increased to $548.95 to include the cost of her 
COBRA benefits.  

DATED:  June 23, 2009

Barbara S. Henk
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-239
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ISSUES

 The issues to be determined include whether Claimant has proven by a 
preponderance of the evidence that he suffered an occupational disease while 
employed with employer; whether Respondents are liable for medical benefits incurred 
by Claimant to cure and relieve the effects of the occupational disease; and whether 
Claimant is entitled to ongoing medical care to treat the occupational disease.

 The parties stipulated prior to the hearing that if medical benefits are awarded, 
Dr. Pirnat is the authorized treating physician selected by the Claimant.  Respondents 
specifically reserved the issue of apportionment and issues involving the alleged late 
reporting of the injury.

FINDINGS OF FACT

 1. Claimant is a 57 year old male who worked as a hard rock miner for 
employer for approximately 20 years.  Claimant last worked for employer in 1991 when 
employer closed the mine.  Claimant was subsequently employed at Columbia Chrome 
from 1991 through 1998 servicing hydraulic cylinders.  While chrome plating was being 
performed 20-30 feet away from where Claimant worked, Claimant testified he worked 
in a well-ventilated area and has not made a claim for metal exposure.  Claimant has 
worked for Sierra Chemicals since 2000.  Claimant’s job duties involve handling 
chemicals on a daily basis, however the chemicals are transferred through hoses.  
Claimant uses protective gear including a hard hat, gloves, steel-toed boots, full-face 
shield and eye protection, but is not required to use a respirator.

 2. Claimant testified that he would attend annual screenings in Montrose, 
Colorado offered by National Jewish Hospital.  According to the medical records, a 
chest x-ray taken at the annual screening in 2004 revealed abnormalities, including 
small nodules in the mid and upper lungs bilaterally likely secondary to pneumoconiosis 
such as silicosis.  Claimant sought treatment with his personal physician, Dr. Pirnat, on 
June 8, 2004 requesting consultation for a possible work related lung disease.  Dr. 
Pirnat recommended, among other testing, a full pulmonary function study including 
diffusion capacity and a high resolution thin slice CT scan.

 3. Claimant returned to the annual screening in Montrose in March 2005 and 
underwent another chest x-ray that revealed significant interstitial lung disease with 
nodular pattern in the upper fields and a linear pattern in the lower lung fields.  Claimant 
again returned to the annual screening on February 16, 2006 and underwent another 
chest x-ray that revealed thickening of the lining of his lungs, pleural thickening, and 
possible scarring.  Claimant underwent a spirometry exams in 2004, 2005 and 2006, the 
results of which were normal.  National Jewish Medical Center authored a report to 
Claimant on April 4, 2006, advising Claimant that his medical tests, including a physical 
exam, a spiromety, a chest x-ray with a B-read and pulse oximetry revealed that 
Claimant may have a work-related lung disease, despite the fact that the spirometry and 
pulse oximetry were normal.  The report also advised Claimant that the most recent x-
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ray finding revealed possible pleural thickening and bronchial wall thickening, that 
represented new findings.

 4. Claimant returned to Dr. Pirnat on July 10, 2006 for follow up on his 
pulmonary status.  Claimant reported no new symptoms, but continued to complain of 
dyspnea on exertion.  Dr. Pirnat noted that a full pulmonary function study had been 
ordered in the past, but not completed, nor had Claimant undergone a CT scan that was 
previously recommended.  The CT scan of the throrax was eventually completed on 
July 13, 2006 that revealed extensive nodular interstitial lung disease severely affecting 
the upper and midlung zones consistent with sarcoidosis.  

 5. Claimant was eventually referred for evaluation with National Jewish 
Hospital on April 7, 2007 by Dr. Pirnat.  Claimant was evaluated at National Jewish 
Hospital by Dr. Stefanon and Dr. Gottschall.  Dr. Gottschall reviewed Claimant’s prior 
medical history, including the CT scans and spirometry and Claimant underwent an 
exercise stress test that revealed normal results.  The physicians at National Jewish 
diagnosed Claimant with chronic simple silicosis, due to occupational exposure to silica 
dust as a miner from 1971 to 1991, currently without respiratory impairment.  Dr. 
Gottschall recommended Claimant proceed with full pulmonary function testing to 
establish a baseline that can be followed over time with yearly follow up of spirometry, 
chest x-rays with B-read and a repeat chest CT scan.

 6. Claimant returned to Dr. Pirnat on August 9, 2007 for re-evaluation.  Dr. 
Pirnat reviewed the April 7, 2007 report from National Jewish Medical Center with 
Claimant and made arrangements  with Claimant to obtain the pulmonary function 
studies and chest x-ray, along with an abdominal ultrasound, CT scan of the chest, a 
PPD test (to check for tuberculosis), saline nasal washes, and nasal steroid samples.  
Dr. Pirnat also considered adding a proton pump inhibitor after the initial functional 
studies were performed.  Dr. Pirnat noted that Claimant’s  chronic cough appears to be 
multifactorial, related to seasonal allergies, past tobacco use and gastroesophageal 
disease (GERD).  Claimant reported to Dr. Pirnat that there had been no significant 
change in his overall symptoms.

 7. The thorax CT exam was performed on October 10, 2007 and revealed 
findings consistent with silicosis, that was  noted to be unchanged from the prior study.  
When Claimant returned to Dr. Pirnat on December 10, 2007, Dr. Pirnat recommended 
a trial of Spiriva.  Claimant returned to Dr. Pirnat on August 11, 2008 for treatment of 
chest pain that was caused by a toolbox falling on Claimant.  This medical visit, 
including the chest x-ray performed at Mercy Medical Center was unrelated to 
Claimant’s alleged occupational disease.

 8. Claimant filed a Workers’ Claim for Compensation with the Division of 
Workers’ Compensation on February 11, 2008.  According to the first report of injury 
completed by the insurance carrier, the insurance carrier received notice of the claim on 
February 22, 2008.  Respondents, through their insurance carrier, filed a Notice of 
Contest on March 7, 2008.  Claimant testified at hearing that the mine laid off all 
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employees and shut down in 1991.  Claimant further testified that he did not know who 
to report his claim to as the employer no longer existed.

 9. Respondents had Claimant examined by Dr. Repsher for an IME on 
February 4, 2009.  Dr. Repsher obtained a medical history, performed a physical 
examination and obtained a chest x-ray.  Dr. Repsher performed a B-reading of the 
chest x-ray and diagnosed Claimant as suffering from category 2 simple silicosis with 
normal pulmonary function.  Dr. Repsher agreed that Claimant’s category 2 simple 
silicosis was a result of his work as an underground hard rock miner.  Dr. Repsher 
indicated Claimant’s long term prognosis  was good and that it would be extraordinarily 
unlikely for Claimant to ever develop clinically significant pneumoconiosis.

 10. Dr. Repsher testified at hearing that Claimant’s simple silicosis has a less 
than 1% chance of progressing.  Dr. Repsher testified that claimant’s obstructive sleep 
apnea was caused by inheritance and obesity and was not related to silicosis.  Dr. 
Repsher opined that Claimant’s rhinitous and GERD were related to Claimant’s chronic 
cough, and not his silicosis.  Dr. Repsher testified it would be his  opinion that Claimant 
would not need annual follow up exams, but would only need to follow up once every 
five (5) years.  Dr. Repsher noted that the Spiriva prescribed by Dr. Pirnat is used to 
treat chronic obstructive pulmonary disease (COPD) from smoking.  However, Dr. 
Repsher noted that while Spiriva is not recommended for silicosis, doctors can use it to 
treat anything.  On cross-examination, Dr. Repsher noted that Claimant could have 
progression of his silicosis, but it is rare.  If the silicosis did develop, however, it could 
affect Claimant’s heart.  Dr. Repsher noted that there is  a higher incidence of miners 
exposed to silica developing tuberculosis  and acknowledged that the PPD evaluation 
was appropriate.

 11. The ALJ finds  that Claimant has proven by a preponderance of the 
evidence that he suffered an occupational disease arising out of and in the course of his 
employment with Respondent-employer.  The ALJ finds the opinions of Drs. Pirnat and 
Gottschall more persuasive than the opinion of Dr. Repsher with regard to Claimant’s 
future medical treatment.  The ALJ finds that annual follow up exams are reasonable, 
necessary and related to Claimant’s category 2 simple silicosis.  The ALJ finds that the 
prescription for Spiriva is reasonable, necessary and related to Claimant’s  occupational 
disease.

12. The ALJ further finds that Claimant has not proven by a preponderance of 
the evidence that his treatment with Dr. Pirnat on August 11, 2008 was reasonable, 
necessary and related to the cure and relieve the effects  of the occupational disease.  
The ALJ finds that Claimant first reported his industrial injury to employer on February 
11, 2008.  The ALJ finds that medical treatment obtained prior to February 11, 2008 was 
not authorized by Respondents based on the fact that Claimant did not report the injury 
to the employer.  Claimant maintains that he did not report the injury to the employer 
due to the fact that the employer was no longer in business as of 1991.

CONCLUSIONS OF LAW
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1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-102
(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).

 3. Claimant must show that the injury was sustained in the course and scope 
of his employment and that the injury arose out of her employment.  A compensable 
industrial accident is one that results  in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the 
employee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  See H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent Injury Fund v. 
Thompson, 793 P.2d 579.  A work-related injury is compensable if it “aggravates, 
accelerates or combines with” a preexisting disease or infirmity to produce disability or 
need for treatment.  See H & H Warehouse v. Vicory, supra.   Whether there is a 
sufficient “nexus” or relationship between the Claimant’s employment and his injury is 
one of fact for resolution by the ALJ based on the totality of the circumstances.  In re 
Question Submitted by the United States Court of Appeals, 759 P.2d 17 (Colo. 1988).  
The question of whether a claimant has proven that a particular disease, or aggravation 
of a particular disease, was  caused by a work-related hazard is one of fact for 
determination by the ALJ.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251 (Colo. App. 1999).

 4. The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  “Occupational disease” is 
defined by Section 8-40-201(14), C.R.S. as:
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 [A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment.

 5. This  section imposes additional proof requirements beyond that required 
for an accidental injury by adding the “peculiar risk” test; that test requires  that the 
hazards associated with the vocation must be more prevalent in the work place than in 
everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  
The existence of a preexisting condition does not defeat a claim for an occupational 
disease.  Id.  A claimant is entitled to recovery only if the hazards  of employment cause, 
intensify, or, to a reasonable degree, aggravate the disability for which compensation is 
sought.  Id.  Where there is no evidence that occupational exposure to a hazard is  a 
necessary precondition to development of the disease, the claimant suffers from an 
occupational disease only to the extent that the occupational exposure contributed to 
the disability.  Id.  Once claimant makes such a showing, the burden shifts to 
respondents to establish both the existence of a non-industrial cause and the extent of 
its contribution to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 
(Colo. App. 1992).

 6. The ALJ notes that Respondents have reserved the issue of 
apportionment for further determination.  Nonetheless, as found, the Claimant has 
proven by a preponderance of the evidence that he suffers  from an occupational 
disease and that the occupational disease has caused Claimant’s need for medical 
treatment.  As found, the ALJ has determined that annual follow up exams and testing 
with the Claimant’s authorized treating physician, Dr. Pirnat, and any referrals from Dr. 
Pirnat for the annual testing are reasonable, necessary and related to Claimant’s 
occupational disease.  

 7. As found, the ALJ finds  that treatment received by Claimant on August 11, 
2008 was for a non-work related accident.  As such, Respondents are not liable for the 
cost of treatment Claimant received on August 11, 2008 from Dr. Pirnat.

 8. Section 8-43-404(5)(a), C.R.S. provides, as relevant here:

 In all cases of injury, the employer or insurer has the right in the first 
instance to select the physician who attends said injured employee.  
If the services of a physician are not tendered at the time of injury, 
the employee shall have the right to select a physician or 
chiropractor.

 9. Treatment is compensable under the Colorado Workers’ Compensation 
Act (“the Act”) where it is provided by an ”authorized treating physician.”  Bunch v. 
Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); see also Sections 
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8-42-101(1)(b), 3.6(b), 8-42-107(8)(b)(I), 8-43-404(7), 8-43-501(3)(e)(III), 8-43-502(2), 
C.R.S. (all referring to “authorized treating physician”).  “Authorization” as that term is 
used in workers’ compensation proceedings, refers to a physician’s status as the health 
care provider legally authorized to treat an injured employee.  Mason Jar Restaurant v. 
Industrial Claim Appeals Office, 862 P.2d 1026 (Colo. App. 1993).  Section 8-43-404(5)
(a) givers employers  or insurers the right to choose the treating physicians in the first 
instance in order to protect their interest in being apprised of the course of treatment for 
which they could ultimately be held liable.  Bunch v. Industrial Claim Appeals Office, 
supra. (emphasis added).  That initial right of selection passes to the employee only if 
medical services are not timely tendered by the employer or insurer.  Id.  

 10. An employer has  the obligation to designate a treating physician forthwith 
upon notice of the injury, or else the right of selection passes to the employee.  Rogers 
v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  If the employee 
obtains unauthorized medical treatment, the employer or its insurer is not required to 
pay for it.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 2006).  An 
employer is deemed notified of an injury when it has “some knowledge of accompanying 
facts connecting the injury or illness with the employment, and indicating to a 
reasonable conscientious manager that the case might involve a potential 
compensation claim.  Jones v. Adolph Coors Co., 689 P.2d 681 (Colo. App. 1984) 
(quoting 3 A. Larson, Workman’s Compensation Law § 78.31(a) at 15-105 (1983)).

 11. As found, Claimant reported his injury to the carrier on February 11, 2008.  
The ALJ finds that the facts in this case are markedly similar to the facts in Bunch v. 
Industrial Claim Appeals Office, supra., insofar as this  case deals with an occupational 
disease, and Claimant was requesting an order requiring Respondents to pay for 
medical treatment that was reasonable, necessary and related to his occupational 
disease that was  incurred prior to Claimant reporting his injury.  As noted by the Court of 
Appeals in Bunch, the statute does not provide an exception to the employer’s right to 
choose the treating physician, but courts  have recognized an exception for emergency 
treatment.  Nevertheless, once the emergency has ended, the employee must give 
notice to the employer of the need for continuing medical service and the employer then 
has the right to select a physician.  Bunch, supra. quoting Sims v. Industrial Claim 
Appeals Office, 797 P.2d 777 (Colo. App. 1990).  The Claimant does not argue, nor 
does the ALJ find, that the treatment received by Claimant prior to February 11, 2008 
qualified as “emergency treatment” that would fall under an exception to Claimant 
receiving authorization for the medical care.

12. The ALJ notes  that Claimant cites to the revised version of Section 
8-43-404(5)(a) in his position statement.  However, due the fact that Claimant’s 
exposure to silica dust and diagnosis of silicosis occurred prior to January 1, 2008, the 
ALJ finds that the previous version of Section 8-43-404(5)(a) applies in this case.  The 
ALJ also notes that the analysis of authorization for medical treatment would not change 
based upon the amendments to Section 8-43-404(5)(a) effective January 1, 2008, since 
it was stipulated by Respondents that Dr. Pirnat became authorized after Claimant 
reported the injury and was not referred for medical treatment by the insurance carrier.
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13. As found, the treatment Claimant received prior to February 11, 2008 was 
not authorized by Respondents by virtue of the fact that Claimant had not yet reported 
the injury.  Therefore, Respondents  are not liable for the medical care incurred by 
Claimant prior to February 11, 2008.

ORDER

 It is therefore ordered that:

 1. Respondents are liable for ongoing medical treatment after February 11, 
2008 to cure and relieve the affects of the occupational disease from Dr. Pirnat and his 
referrals, including annual follow up exams, testing and future prescriptions for Spiriva.

 2. Claimant has failed to show that it is  more probably true than not that the 
treatment rendered by Dr. Pirnat on August 11, 2008 was reasonable, necessary and 
related to his occupational disease.

 3. Respondents are not liable for treatment received by Claimant prior to 
February 11, 2008 since the treatment was not authorized by Respondents.

All matters not determined herein are reserved for future determination.

DATED:  
Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-951;WC 4-756-609; WC 4-762-541

ISSUES

The issues  for hearing in the matter were compensability, medical benefits, 
temporary total and temporary partial disability benefits  for the period January 29, 2008 
through February 11, 2008; and May 29, 2008 and continuing. The Claimant and 
Respondent-Insurer Atlantic Mutual Insurance Company allege the Claimant suffers 
from an occupational disease. Respondent-Insurer OneBeacon Insurance Company 
alleges an injury with a date of injury of December 2003. The parties have stipulated 
that the Respondent-Employer’s  coverage for Workers’ Compensation liability with 
Atlantic Mutual Insurance Company ended on May 21, 2004, and that Respondent-
Insurer OneBeacon Insurance Company became on the risk from May 22, 2004 and 
forward. 

FINDINGS OF FACT
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1. The Claimant began employment with Respondent-Employer in February 
1997.

2. The Claimant first experienced back pain on the job in December 2003 
after lifting metal boxes, and painting.  Claimant did not file a claim for 
compensation for this date of injury until June 2, 2008.

3. The Claimant described his daily routine as lifting parts from a pallet, 
twisting to his right side, and lifting the parts again to hang them from a rack. His 
next step was to push the parts into an oven, and then pull them out, whereupon 
he lifted the parts again from the rack and set them on a bench. The Claimant 
testified that he processed 15-20 boxes of parts a day. He worked an average of 
9 to10 hours per day, five and one-half days per week.

4. The Claimant acknowledged that he believed he had a work-related injury 
in December 2003 when he first experienced back pain on the job. He did not 
inform the Respondent-Employer of his back pain because he was afraid of 
losing his job, and he believed his back pain would get better. 

5. The Claimant continued working without lost time until the spring of 2005 
when he first reported injuring his back from working on the job to Ken Plante, his 
supervisor. 

6. The Claimant began playing soccer in 1993. At the time he began working 
for Respondent employer in 1997, he was playing soccer once a week. The 
soccer season began in May and continued through September. He was playing 
soccer in the years 2003, 2004 and 2005. In 2004, the Claimant injured his knee 
playing soccer. In March, 2006, the Claimant was seen by Dr. Navarez. The 
history contained in Dr. Navarez’s note of March 14, 2006 notes the Claimant 
complained of back pain after lifting an object, but does not note that the lifting 
occurred at work. 

7. Dennis Chambon, Jr., Director of Manufacturing at Vertec Tool, testified 
that the Claimant’s  employment file contains a record made by Ken Plante, the 
Claimant’s supervisor, of a conversation concerning a soccer injury in October 
2005. 

8. Mr. Chambon testified concerning a lift that was installed at the Claimant’s 
workstation. Beginning in November 2005 through May 2008, the Claimant was 
not required to lift more than 40 pounds. The installation of the lift occurred 
roughly two weeks after the Claimant told his supervisor that he was having back 
pain in October 2005. The lift is  a hydraulic or pneumatic device which comes 
down into the Claimant’s work station through the roof. A pallet of parts  is 
wheeled into the booth on a pallet jack, which is positioned under the lift. Hooks 
from the lift bar are attached to the parts. The lift apparatus is  activated, and it 
pulls  the parts  up off the pallets. The apparatus obviates the need for Mr. Amaya 
or another employee from actually lifting the parts up on the bench. 
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9. Dr. Roberto Masferrer examined the Claimant in May 2008. He authored a 
report dated May 6, 2008. In the doctor’s opinion, the Claimant had an acute 
onset of low back pain initially in 2003. 

10. Dr. Masferrer testified that certain activities could aggravate or exacerbate 
a herniated disc, which was his diagnosis. Those activities include playing 
soccer. 

11. During his deposition, Dr. Masferrer was asked to review pages 43, 44 
and 45 of the Transcript of the Hearing. Dr. Masferrer stated that Mr. Amaya’s 
soccer playing could contribute to the worsening or increase of the herniation of a 
disc. 

12. Dr. Masferrer was also asked to review page 108 of the Transcript of the 
Hearing which contains Dennis Chambon’s description of the lift at the Claimant’s 
work station. Dr. Masferrer testified that based upon a reasonable degree of 
medical probability, and assuming that Mr. Amaya didn’t have to do anything else 
other than operating the lift machine, Mr. Amaya’s job activities from November 
2005 through May 2008 did not contribute to any increase in the actual disc 
herniation that he observed on the Claimant’s  MRI films. Dr. Masferrer 
maintained that based upon a reasonable degree of medical probability, the 
Claimant’s disc herniation is one hundred percent related to his original Worker’s 
Comp injury of 2003. Finally, Dr. Masferrer testified that based on the assumption 
that the Claimant made a claim for Workers’ Compensation for an injury dated 
December 2003, the December 2003 acute onset date of back pain in his  report 
of May 6, 2008 was corroborated and not a mistake on his part.  

CONCLUSIONS OF LAW

1. The Claimant filed his Claim for Compensation on June 
2, 2008, for a date of injury listed as December 4, 2003.  This  is 
four and a half years after the alleged injury.  Pursuant to C.R.S. 
8-43-103(2):  

. . . the right to compensation and benefits provided by said articles shall 
be barred unless, within two years after the injury or after death resulting 
therefrom, a notice claiming compensation is filed with the division.  This 
limitation shall not apply to any claimant to whom compensation has  been 
paid or if it is  established to the satisfaction of the director within three 
years after the injury or death that a reasonable excuse exists for the 
failure to file such notice claiming compensation and if the employer’s 
rights have not been prejudiced thereby, and the furnishing of medical, 
surgical, or hospital treatment by the employer shall not be considered 
payment of compensation or benefits within the meaning of this  section; 
but, in all cases in which the employer has  been given notice of an injury 
and fails, neglects, or refuses to report said injury to the division as 
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required by the provisions of said articles, this statute of limitations  shall 
not begin to run against the claim of the injured employee or said 
employee’s dependents in the event of death until the required report has 
been filed with the division.

2. The statute of limitation period in C.R.S. 8-43-103(2) 
“commences when the claimant, as a reasonable person, 
should recognize the nature, seriousness, and probable 
compensable character of the injury.”  Durango v. Dunagan, 939 
P.2d 496 (Colo. App. 1997).  Taking the Claimant’s  assertion as 
true -- that he began having problems in 2003 but did not report 
the injury to his employer because he was afraid he would be 
fired -- along with the histories given to Dr. Masferrer and Dr. 
Hall by the Claimant, he was aware of the nature, seriousness, 
and potential compensable character of his injury in 2003 and 
did not file a claim until June 2, 2008.  The Claimant also did not 
report the 2003 injury until the claim was filed, and therefore the 
Respondent-Employer was not obligated to file a First Report of 
Injury per C.R.S. 8-43-103.  There is insufficient credible 
evidence to establish by a preponderance of the evidence that 
the Claimant reported this work-related injury to the 
Respondent-Employer; therefore, a failure of the Respondent-
Employer to file a First Report of Injury does not toll the statute 
under the circumstances.

3. The purpose of the “Workers’ Compensation Act of 
Colorado” is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any 
litigation.  § 8-40-102(1), C.R.S.  A claimant in a Workers’ 
Compensation claim has the burden of proving entitlement to 
benefits by a preponderance of the evidence.  § 8-43-201, 
C.R.S.  A preponderance of evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 
(Colo. App. 2004).  The facts in a Workers’ Compensation case 
are not interpreted liberally in favor of either the rights of the 
injured worker or the rights  of the employer.  § 8-43-201, C.R.S.  
A Workers’ Compensation case is decided on its merits.  
§ 843-201, C.R.S. 

4. When determining credibility, the fact finder should 
consider, among other things, the consistency or inconsistency 
of the witness’s  testimony and actions; the reasonableness or 
unreasonableness (probability or improbability) of the testimony 
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and actions; the motives of the witness; whether the testimony 
has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2005).

5. For an injury to be compensable under the Workers’ 
Compensation Act, it must arise out of and occur within the 
course and scope of employment.  § 8-41-301(1), C.R.S.; Price 
v. ICAO, 919 P.2d 207, 210 (Colo. 1996).  An activity arises out 
of and in the course of employment when it is  sufficiently 
interrelated to the conditions under which the employee 
generally performs his job functions that the activity may 
reasonably be characterized as an incident of employment, 
even though the activity is  not a strict employment requirement.  
Price, 919 P.2d at 210.

6. The ALJ concludes there is insufficient credible medical 
and other evidence to establish that it is more likely than not that 
the Claimant suffers from an occupational disease arising out of 
and in the course of his employment with the Respondent-
Employer in claims W.C. Nos. 4-756-609 and W.C. 4-762-451, 
with dates  of onset of January 18, 2007, and January 22, 2008, 
respectively. 

ORDER

 It is therefore ordered that:

1.Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado 
under claim W.C. No. 4-751-951, with a date of injury of December 4, 2003, is  denied 
and dismissed.

2.Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado 
under claims W.C. Nos. 4-756-609 and W.C. 4-762-451, with dates of onset of January 
18, 2007, and January 22, 2008, respectively, are denied and dismissed.

DATE: June 1, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-752-174

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he suffered a right shoulder injury during the course and scope of his employment 
with Employer on November 8, 2007.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that his 27% right upper extremity impairment rating should be converted to a 16% 
whole person impairment rating.

FINDINGS OF FACT

 1. Claimant is a 70 year-old male.  He worked for Employer as an automobile 
mechanic for approximately 15 years.

 2. Claimant testified that on November 8, 2007 he assisted three other 
employees in moving an approximately 1000 pound tire-balancing machine onto a truck.  
He identified the three other employees as Roosevelt Jefferson, Darrel Hyberg and a 
“Mexican kid.”  Claimant also remarked that employee John Christman carried the cord 
of the tire-balancing machine.  He commented that, while moving the machine, he 
experienced pain in his right shoulder area.

 3. Claimant completed his  shift, but his condition worsened over the next 
several days.  He then reported the injury to his supervisor.  Employer directed Claimant 
to Concentra Medical Centers for treatment.

 4. On December 28, 2007 Claimant underwent an MRI of his  right shoulder.  
The MRI revealed a complete supraspinatus tendon tear, infraspinatus tendon 
undersurface distal partial thickness tearing and mild osteoarthritis.

 5. On February 26, 2008 Claimant underwent right shoulder surgery.  The 
procedure included arthroscopic rotator cuff repair, subacromial decompression, distal 
clavicle coplaning and labral debridement.

 6. On March 5, 2008 Insurer filed a General Admission of Liability (GAL) 
acknowledging Claimant’s  right shoulder injury.  Pursuant to the GAL Respondents 
began paying Claimant disability benefits.

 7. On July 14, 2008 John Hughes, M.D. placed Claimant at Maximum 
Medical Improvement (MMI) and assigned him a 27% extremity rating based on range 
of motion loss and an arthroplasty.  The 27% extremity impairment converted to a 16% 
whole person rating.  Dr. Hughes diagnosed right shoulder strain/sprain with complete 
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rotator cuff tear, right shoulder arthrosis  post rotator cuff repair and persistent loss of 
mobility of the right shoulder.  Claimant commented that he had been unable to grip or 
use his right hand since his surgery.  Dr. Hughes imposed permanent work restrictions 
that included no shoulder-level lifting in excess of 10 pounds and opined that he did “not 
believe that [Claimant] retains any useful capacity for reaching or lifting above shoulder 
level.”

 8. On August 17, 2008 Insurer filed a Final Admission of Liability (FAL) 
consistent with Dr. Hughes’ determination.  Respondents acknowledged the 27% right 
upper extremity impairment rating and awarded Claimant disability benefits.

 9. On November 19, 2008 Respondents conducted surveillance of Claimant.  
The surveillance video demonstrated Claimant carrying a bag in his right hand, working 
on an old car, using a brush with his right hand for several minutes, working at shoulder 
level for seven to eight minutes, reaching behind shoulder level, performing frequent 
overhead activity, elevating his shoulder above 90 degrees for 15-20 minutes, washing 
a vehicle with a pressure washing wand in his  right hand and carrying small boards  on 
his right shoulder with no obvious  pain or difficulty.  Claimant engaged in the preceding 
activities primarily with his right hand.

 10. On November 25, 2008 Neil L. Pitzer, M.D. conducted an independent 
medical examination of Claimant.  Claimant commented that he had not experienced 
significant improvement since his surgery, he had “severe difficulty working on old cars” 
and could not use his  right arm for any vehicle maintenance.  He also reported that he 
had sold his motorcycle because he could not ride it as a result of his right arm 
weakness.  After reviewing the surveillance video Dr. Pitzer remarked that Claimant 
demonstrated a “significant amount” of symptom magnification, was  “exaggerating his 
dysfunction” and his range of motion measurements were inaccurate.

 11. Claimant’s former co-employee Darrel Hyberg testified at the hearing in 
this  matter.  He recounted that, although Claimant was present during the moving of the 
tire-balancing machine on November 8, 2007, Claimant did not assist in the procedure.  
Mr. Hyberg stated that he, “Bulldog,” Roosevelt Jefferson and Lorenzo or Luis assisted 
in moving the machine.  He noted that John Christman carried the cord of the machine.  
Mr. Hyberg also testified that, sometime before November 8, 2007, Claimant appeared 
to be suffering from shoulder pain.  Upon further inquiry, Claimant told Mr. Hyberg that 
he had hurt his  shoulder while installing a car lift at home.  Mr. Hyberg stated that the 
discussion occurred three to four weeks prior to November 8, 2007.  He specified that 
Claimant did not help move the tire-balancing machine because of his shoulder injury.

 12. Claimant’s former co-employee John Christman testified at the hearing in 
this  matter.  He explained that he was present during the lifting of the tire-balancing 
machine on November 8, 2007 and that he carried the cord.  He stated that the people 
carrying the tire balancer were Roosevelt Jefferson, Luis, Darrel Hyberg and “Bulldog.”  
Mr. Christman commented that Claimant did not assist in lifting the balancer, and would 
not normally lift anything as heavy as the tire balancer, because of his age and the 
presence of others who were younger and stronger.  He also testified that, at some time 
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around the lifting event, he had touched Claimant’s shoulder.  Claimant winced and 
stated that he had hurt his  shoulder.  Mr. Christman believed that his discussion with 
Claimant occurred before the November 8, 2007 lifting incident.

 13. Eddie Gallegos testified at the hearing in this matter.  He stated that he 
was present when the tire-balancing machine was moved on November 8, 2007.  
Although he did not assist in moving the machine, he witnessed Roosevelt Jefferson, 
“Bulldog,” Luis and Darrel Hyberg move it.  Mr. Gallegos remarked that Claimant did not 
assist in moving the tire-balancing machine and would not normally have assisted in a 
similar project because he was a mechanic.  He commented that Claimant admitted to 
him that he was having shoulder problems.  Mr. Gallegos was “confident” that 
Claimant’s admission was “most definitely” before the November 8, 2007 lifting event.

 14. Dr. Pitzer testified that he evaluated Claimant, reviewed Claimant’s 
medical records and examined the surveillance video.  He explained that Claimant told 
him that he had “severe difficulty” working on old cars and could not use his right arm 
for any vehicle maintenance.  Dr. Pitzer stated that the surveillance video was not 
consistent with Claimant’s claims of functional impairment.  He remarked that Claimant’s 
evaluation demonstrated give-away weakness, non-physiologic findings and 
inconsistency.  Dr. Pitzer determined that he did not consider Claimant’s  presentation to 
be reliable and that Claimant was exaggerating his level of dysfunction.

 15. Claimant presented two rebuttal witnesses at the hearing.  Scott Gifford 
and John Urioste explained that they installed a floor lift in Claimant’s  garage.  They 
remarked that Claimant only connected the electrical wiring and was not injured during 
the installation process.

 16. Claimant has failed to demonstrate that it is more probably true than not 
that he suffered a compensable right shoulder injury during the course and scope of his 
employment with Employer on November 8, 2007.  Claimant testified that he injured his 
right shoulder while helping to move a tire-balancing machine on November 8, 2007.  
However, Mr. Hyberg, Mr. Christman and Mr. Gallegos all stated that Claimant did not 
assist in lifting the machine and thus was not injured.  They identified the parties who 
actually performed the lifting as Roosevelt Jefferson, “Bulldog,” Mr. Hyberg and either 
Luis or Lorenzo.  All parties agreed that Mr. Christman carried the cord of the machine.  
Moreover, Mr. Hyberg testified that Claimant had suffered a shoulder injury while 
installing a car lift at home approximately three to four weeks prior to November 8, 
2007.  Mr. Christman commented that Claimant had disclosed a shoulder injury.  He 
believed the discussion with Claimant occurred before the November 8, 2007 lifting 
incident.  Finally, Mr. Gallegos commented that Claimant admitted to him that he was 
having shoulder problems.  Mr. Gallegos was “confident” that Claimant’s admission was 
“most definitely” before the November 8, 2007 lifting event.  The record thus  reveals  that 
it is unlikely that Claimant injured his shoulder while moving a tire-balancing machine on 
November 8, 2007 but instead suffered a shoulder injury prior to November 8, 2007.  
Although two rebuttal witnesses testified that they installed a floor lift in Claimant’s 
garage and Claimant was not injured during the procedure, they neither witnessed the 
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November 8, 2007 incident nor accounted for Claimant’s shoulder problems prior to the 
incident.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits  by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the 
evidence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals 
Office, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the Judge.  Faulkner, 12 P.3d at 846.

 5. When an insurer seeks to withdraw an admission of liability, it does not 
have the burden of demonstrating that the admission was improvident and the burden 
remains on the claimant to demonstrate a compensable injury.  Pacesetter Corp. v. 
Collett, 33 P.3d 1230, 1232 (Colo. App. 2001); In re Fuller, W.C. No. 4-588-675 (ICAP, 
Sept. 1, 2006).  After liability is admitted, payments  must be made accordingly.  HLJ 
Management Group, Inc. v. Kim, 804 P.2d 250, 252 (Colo. App. 1990).  If respondents 
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improvidently admit liability, they may receive only prospective relief from the admission 
after the matter is litigated before an ALJ.  See Rocky Mountain Cardiology v. Industrial 
Claim Appeals Office, 94 P.3d 1182, 1185 (Colo. App. 2004); In re Fuller, W.C. No. 
4-588-675 (ICAP, Sept. 1, 2006).  There is  thus a degree of finality to admissions in 
cases where there is no legitimate controversy, but respondents still have an 
opportunity for a hearing and possible prospective relief.  HLJ Management Group Inc., 
804 P.2d at 252-53.

 6. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he suffered a compensable right shoulder injury during the course and 
scope of his employment with Employer on November 8, 2007.  Claimant testified that 
he injured his right shoulder while helping to move a tire-balancing machine on 
November 8, 2007.  However, Mr. Hyberg, Mr. Christman and Mr. Gallegos all stated 
that Claimant did not assist in lifting the machine and thus was not injured.  They 
identified the parties who actually performed the lifting as Roosevelt Jefferson, 
“Bulldog,” Mr. Hyberg and either Luis or Lorenzo.  All parties agreed that Mr. Christman 
carried the cord of the machine.  Moreover, Mr. Hyberg testified that Claimant had 
suffered a shoulder injury while installing a car lift at home approximately three to four 
weeks prior to November 8, 2007.  Mr. Christman commented that Claimant had 
disclosed a shoulder injury.  He believed the discussion with Claimant occurred before 
the November 8, 2007 lifting incident.  Finally, Mr. Gallegos commented that Claimant 
admitted to him that he was having shoulder problems.  Mr. Gallegos was  “confident” 
that Claimant’s  admission was “most definitely” before the November 8, 2007 lifting 
event.  The record thus reveals that it is unlikely that Claimant injured his  shoulder while 
moving a tire-balancing machine on November 8, 2007 but instead suffered a shoulder 
injury prior to November 8, 2007.  Although two rebuttal witnesses testified that they 
installed a floor lift in Claimant’s garage and Claimant was not injured during the 
procedure, they neither witnessed the November 8, 2007 incident nor accounted for 
Claimant’s shoulder problems prior to the incident.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

1. Claimant’s request for Workers’ Compensation benefits  is denied and 
dismissed.  Respondents are entitled to prospective relief from the FAL filed in this 
matter.

2. Because Claimant has not suffered a compensable shoulder injury, it is 
unnecessary to address  whether his  27% right upper extremity impairment rating should 
be converted to a 16% whole person rating.

DATED: June 24, 2009.
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Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-727-623 & WC 4-752-214

ISSUES

This  was a hearing on the two claims, which were consolidated for purposes  of 
hearing by Order of June 30, 2008.  At hearing the parties stipulated that the issues for 
the June 13, 2007 claim captioned as W.C. No. 4-727-623 are permanent total disability, 
permanent partial disability, the date of maximum medical improvement, medical 
benefits, temporary total disability and the average weekly wage.  As  it relates to the 
March 5, 2003 claim, W.C. No. 4-752-214, the parties stipulated that the issues are 
permanent total disability, permanent partial disability, apportionment as it relates to 
permanent partial disability, and the two penalty issues.  Respondent alleges  a statute 
of limitations along with laches and estoppel as it relates to the filing of the Worker’s 
Claim for Compensation in the 2003 claim.  The parties further stipulated that the 
medical care of Drs. Richman, Mann, Cohen, and Sung are authorized, reasonable and 
necessary.  Medical benefits sought are from June 13, 2007 and ongoing.  The parties 
further stipulated that the Claimant was terminated by the City of Colorado Springs due 
to medical reasons and as it related to the 2003 filing of the Worker’s  Claim for 
Compensation, that a supervisor, Janice Manuel, was not a person that misled the 
Claimant as it pertains to the filing of the Workers’ Compensation claim.  At the 
commencement of the hearing a Sequestration Order was entered.  Respondent 
requested that they have an expert serve as an advisory witness.  The witness was 
identified as  their vocational expert, Margot Burns.  Claimant also designated her 
vocational expert, Bruce Magnusson, as her advisory witness.  All other witnesses were 
excluded pursuant to the Sequestration Order.  The issues determined were as follows:  

• Whether the Claimant has met her burden of proof that she 
sustained a compensable work-related injury on March 5, 2003.  

• Whether the Claimant has  sustained her burden of proof that she is 
entitled to permanent partial disability as a result of the industrial 
injury of March 5, 2003.  

• Whether the Claimant has sustained her burden of proof that the 
medical care with the authorized treating doctors  is related to her 
industrial injury of June 13, 2007 and/or in combination with an 
industrial injury of March 5, 2003.
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• Whether respondent has met its  burden to overcome the Division 
Independent Medical Examiner’s opinion of maximum medical 
improvement.

• Whether the Claimant has met her burden of proof that she is 
entitled to temporary disability benefits up to and until the date of 
maximum medical improvement.

• Whether the Claimant has  met her burden of proof as to the 
average weekly wage.

• Whether respondent has  met its burden of proof to overcome the 
Division Independent Medical Examiner’s opinion that the Claimant 
sustained a 6% working unit impairment and whether Claimant has 
overcome the Division Independent Medical Examiner’s opinion 
that she sustained only a 6% impairment as a result of her 
industrial injury of June 13, 2007.

• Whether the Claimant has  sustained her burden of proof that she is 
permanently and totally disabled as a result of the industrial injury 
of June 13, 2007, Claim No. 4-727-623 and/or as a combination of 
the two industrial injuries of June 13, 2007 and March 5, 2003, 
Claim No. 4-752-214.

FINDINGS OF FACT

The Claimant was  hired by The Respondent-Employer-Insurer to work as  an 
accounting technician in 1999 to work in the Utilities Department.  Her regular duties 
included resolving problem invoices, verifying account numbers and entering the 
accounting numbers into the system, resolving discrepancies or missing information, 
and special projects.  Her time was split roughly 50/50 between her regular activities 
and the special projects.  Special projects included payment on large contracts, 
designing a website, and accounts receivable.

The Claimant reported two pertinent injuries.  The first injury occurred on March 
5, 2003 and the second injury occurred on June 13, 2007.  

The Claimant was sent home from work by Dr. Kyle Akers on November 14, 2007 
and has not returned to employment.

On July 10, 2008 the Respondent-Employer-Insurer terminated her employment 
for medical reasons; she was not capable of performing their work due to her low back 
injury and depression.  
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The March 5, 2003 claim resulted when the Claimant slipped on ice leaving the 
building where she worked.  A Worker’s Claim for Compensation was filed dated 
February 10, 2008.  An Employer’s First Report was filed March 4, 2008 and a Notice of 
Contest was filed on March 5, 2008.  This claim was a full contest.  

With regard to the June 13, 2007 claim, the Claimant was injured when she fell 
down a set of stairs.  A Worker’s Claim for Compensation was filed on December 3, 
2007, the Employer’s  First Report was filed earlier on June 18, 2007, and a Final 
Admission of Liability was filed on November 28, 2007.  Pursuant to the Final Admission 
of Liability the Claimant was found at maximum medical improvement by Dr. Akers on 
November 19, 2007 with zero permanent impairment.  Maintenance care was denied.  
The Final Admission of Liability documents  that temporary disability benefits  were paid 
from June 18, 2007 through June 23, 2007, temporary total disability from June 24, 
2007 through July 29, 2007, and temporary partial from July 30, 2007 through 
November 18, 2007.  

The Claimant objected to the Final Admission of Liability on November 30, 2007 
and requested a Division Independent Medical Examination.  The Division Independent 
Medical Exam was performed by Dr. Katharine Leppard on May 27, 2008.  Dr. Leppard 
opined in her report that the Claimant did not reach maximum medical improvement 
until May 27, 2008.  In her evidentiary deposition, Dr. Leppard changed her date of 
maximum medical improvement to April 17, 2008.  The basis for her opinion was the 
approximate date that it was determined the Claimant would not undergo surgery that 
had previously been proposed by Dr. Roger Sung.  Dr. Leppard felt that the Claimant 
had a 16% whole person impairment.  Dr. Leppard apportioned 10% as pre-existing the 
June 13, 2007 injury, leaving 6% working unit for the June 13, 2007 claim.

Respondent-Employer-Insurer filed its Application for Hearing to challenge Dr. 
Leppard’s opinion.  

Injury and Compensability for March 5, 2003 Claim

On March 5, 2003 the Claimant was leaving the building where she worked for 
Respondent-Employer-Insurer when she slipped on ice and fell, sustaining injury to her 
back.  The following day the Claimant reported this injury to her employer and 
completed the Respondent-Employer-Insurer’s Incident Report.  

The Claimant has  had back problems since this  original injury.  She did not 
immediately seek medical care.  She testified credibly that she originally was having 
buttock pain but did not understand this to be of a serious nature involving a bulging 
disc.  She did begin treatment with Dr. Sparr on August 15, 2003.  When she began 
treatment with Dr. Sparr, the Claimant also saw him for other conditions including 
myofascial pain involving her neck and parascapular muscles, bilateral epicondylitis and 
symptoms that Dr. Sparr initially assessed as  a myogenic thoracic outlet syndrome.  
These same conditions were reported to her family doctor previously that year, Dr. Bird.  
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She saw Dr. Sparr a second time a few weeks later before deciding to transfer her 
treatment to Dr. David Richman.  

Dr. Richman first saw the Claimant on September 24, 2003 and has continued to 
treat her through the present.  On that date she reported to Dr. Richman that she had 
been having problems with low back pain worsening over the last eight months.  

Dr. Richman was provided the prior medical records from Dr. Sparr and asked for 
his opinion as to whether the original complaints  in 2003 were secondary to the fall on 
the ice in March of 2003.  In his report of December 5, 2008, Dr. Richman concluded 
that her original low back complaints and resulting pain-related depression were a direct 
result of the March 2003 fall at work.  The testimony from Dr. Richman regarding 
compensability is credible and persuasive.  

The Claimant testified credibly that in weekly meetings held between 2003 and 
2007, employees met with their supervisors to discuss, among other things, scheduling 
conflicts such as medical appointments.  The Claimant estimated that on approximately 
a dozen occasions in 2003 alone, she notified her supervisors that she was seeking 
medical care for her back injury.  She asked her supervisors  to modify her schedule 
accordingly.

When the Claimant’s  condition did not resolve she notified one of her 
supervisors, Janice Manuel, that she intended to seek authorization for the medical 
treatment as a work-related claim through the Human Relations Department.  The 
Claimant testified persuasively that she contacted Lori Stillmunks in late 2004 or 2005.  
She was told by Lori Stillmunks that she could not pursue a claim because too much 
time had gone by.  The Claimant’s recount of what occurred in 2003 through 2005 was 
supported by the two supervisors that she had during that time, Janice Manuel and 
Dawn Skeen.  Lori Stillmunks, now known as Lori Stewart, testified that she did not 
have any knowledge that the Claimant had even filed an Incident Report for the 2003 
claim.  This  was not credible in that the Incident Report was a document in the 
possession of respondent-employer.

Dawn Skeen testified that she is still employed at the Respondent-Employer-
Insurer in the same department as the Claimant.  She was no longer a supervisor of the 
Claimant at the time that the Claimant last worked for Respondent-Employer-Insurer.  
Dawn Skeen was “reclassified” in October of 2006 and her job duties changed from 
supervisor in February of 2007. Dawn Skeen testified that she was co-supervisor of the 
Claimant with Janice Manuel between 1999 and 2006.  Dawn Skeen testified that she 
witnessed the fall at work in 2007 and helped bring the Claimant back to her feet.  She 
described it as a “very hard fall.”  

Dawn Skeen testified that she was aware of the Claimant’s  2003 injury at work.  
She testified that she was aware that the Claimant was arranging her schedule to make 
medical appointments for treatment for her back as a result of that fall.  Dawn Skeen 
testified that it was part of her job as the Claimant’s supervisor to receive reports  from 
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the Claimant when she was having appointments  for her back injury.  She shared this 
responsibility with Janice Manuel.  Dawn Skeen testified that she could not provide the 
number of times this occurred, but testified that, “absolutely” she missed more than 
three days of work for medical appointments for her back between March 2003 and 
June of 2007.  

Dawn Skeen testified consistently with the Claimant about the weekly meetings 
to discuss coverage issues and that she recalled in these group meetings the Claimant 
informing the group, including her and Janice, that she was missing time from work due 
to her back injury.  Dawn Skeen also recalls  a specific meeting that she had as a 
member of the Plaza Homeowners Association wherein the topic of the Claimant falling 
on March 5, 2003 was raised.  She recalls this occurring on multiple occasions during 
these meetings because of the concern about ice build-up around the building.  She 
recalls  that in these meetings Patricia Martinez’s work-related injury was specifically 
discussed.  She also recalls  that there were personnel from Respondent-Employer-
Insurer at the manager and general manager level present.  

Janice Manuel testified that she is  now retired from Respondent-Employer-
Insurer.  She retired on April 27, 2007.  Prior to that time she was a supervisor of the 
Claimant.  She recalls being aware that the Claimant hurt her back due to a work-
related injury in 2003 when she fell leaving the building.  She was aware as the 
Claimant’s supervisor that she was missing time from work or arranging her flex time to 
accommodate medical appointments  because of her back injury.  She was the one that 
the Claimant provided the notice to and had the Claimant complete the Incident Report 
dated March 6, 2003.  it is found that the testimony of the Claimant, Dawn Skeen, and 
Janice Manuel, her two supervisors, was credible and persuasive that the Claimant 
sustained a work-related injury on March 5, 2003 and that the Respondent-Employer-
Insurer had notice of the injury and the fact that the Claimant had missed more than 
three days of work as early as 2003.  The Claimant has provided evidence that it is 
more likely than not that she did sustain a work-related injury on March 5, 2003.  

Medical Benefits

The parties stipulated at hearing that the medical care that the Claimant has 
received from Drs. Richman, Mann, Cohen, and Sung are authorized, reasonable and 
necessary.  The issue left for determination is  whether the treatment is related to either 
industrial injury, and whether Claimant is further entitled to maintenance care after 
maximum medical improvement.  

The medical records  from Drs. Richman, Mann, Cohen, and Sung all fully 
support the Claimant’s  need for medical care to cure and relieve the Claimant from the 
effects of the injury.  With the exception of Dr. Akers’ statement that the Claimant was 
released from care, all other treating physicians have documented the need for ongoing 
medical care.  Dr. Richman testified persuasively at hearing as to the nature of her 
conditions and the need for the care that has been provided to her by Dr. Mann and 
himself.  The most persuasive evidence is that the medical treatment incurred as  of 
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June  13, 2007 and continuing has been directly related to the industrial injury of 
June 13, 2007.  

Dr. Richman opined as to the need for maintenance care.  Dr. Richman testified 
credibly that along with the ongoing medications and office visits and the treatment from 
Dr. Mann, he would recommend medial branch blocks and possibly a spinal cord 
stimulator in the future.  Dr. Richman noted that the medial branch blocks, in the past, 
did provide some improvement and should be considered once more.  In addition, Dr. 
Mann set forth in his medical records repeated requests  for more comprehensive 
psychological treatment and a more formal pain clinic as needed care and treatment.  
The most persuasive evidence has been provided by the Claimant that her medical care 
as of June 13, 2007 is directly related to the June 13, 2007 industrial injury.  The 
Claimant has  met her burden of proving that she requires ongoing medical care from 
these same providers to maintain her at maximum medical improvement.  

Maximum Medical Improvement

The Claimant underwent a Division Independent Medical Examination by 
Dr. Katharine Leppard on May 27, 2008.  In Dr. Leppard’s report she concluded that 
Dr.  Akers was incorrect in his assessment of maximum medical improvement and 
impairment.  Dr. Leppard opined that the Claimant did not reach maximum medical 
improvement until seen by her on May 27, 2008.  In her report, Dr. Leppard did indicate 
that she was not provided with the most recent medical records and therefore felt the 
date of the exam was the best date for assessing maximum medical improvement.  

Prior to her deposition, Respondent-Employer-Insurer provided to Dr. Leppard 
the most recent medical records for review.  These medical records included Dr. Sung’s 
report of April 17, 2008.  Dr. Sung, the orthopaedic surgeon, reported on April 17, 2008 
that the Claimant was in for follow-up for her back and leg pain.  Dr. Sung notes that he 
had a discussion with the patient and her husband and at that point recommended 
against the lumbar fusion.  Dr. Sung recommended consideration be given for the spinal 
cord stimulator trial.  Dr. Leppard, in her deposition, felt that this  was the most 
appropriate date for a determination of maximum medical improvement in that up until 
that point there had still been some discussions of the Claimant undergoing the lumbar 
fusion.  The most persuasive evidence submitted at hearing is  that Dr. Leppard’s 
opinion has not been overcome by Respondent-Employer-Insurer by clear and 
convincing evidence.  The most persuasive evidence is  that Dr. Leppard’s opinion of 
maximum medical improvement on April 17, 2008 is appropriate.  

Temporary Total Disability

The Claimant seeks temporary total disability benefits from November 19, 2007 
until April 17, 2008.  

On November 19, 2007 one of the two primary authorized treating physicians, Dr. 
Akers, opined on November 14, 2008 that the Claimant was, “Off duty on her work-
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comp claim until further notice.”  Five days later, on November 19, 2007, Dr.  Akers 
opined that she had reached maximum medical improvement.  In his  office note of 
November 19, 2007 Dr. Akers stated, “Received on November 14, 2007 report from 
DIME examination by Dr. Elizabeth Bisgard, M.D. dated November 1, 2007.  Based 
upon her findings with regard to [Claimant’s] low back problem the aggravation of her 
pre-existing non-work-related low back problem returned to pre-injury baseline.  Her 
shoulder has been doing fine for some time.  This  case is now closed with no 
impairment and no ongoing treatment.  She should continue to seek treatment for the 
old low back problem from her private physician.  She is released to full-time duty with 
no restrictions  from this  claim, have spoken with [Claimant] by phone this morning and 
relayed the information to her.  Advised her to contact Claims to discuss  benefits and 
time-reporting.”  It is  the reasonable inference that Dr. Akers based his determination 
that the Claimant was at maximum medical improvement and without restrictions upon 
his mistaken belief that Dr. Elizabeth Bisgard had provided a Division Independent 
Medical Examination report and that any residuals the Claimant was experiencing on 
November 19, 2007 was non-work-related.  

The second authorized treating physician at the time was Dr. David Richman who 
had not released the Claimant to return to work.  The most persuasive evidence is that 
on November 19, 2007 and continuing through the date of maximum medical 
improvement established by the Division Independent Medical Examiner, Dr. Katharine 
Leppard, the Claimant was temporarily and totally disabled from her work with 
respondent-employer.  Restrictions were placed upon her by Dr. Richman.  Dr. Akers 
had released the Claimant from all work only five days before declaring her at maximum 
medical improvement.  The Claimant has met her burden of proof that she was entitled 
to temporary total disability benefits from November 19, 2007 until April 17, 2008.  

Average Weekly Wage

During the 22-week period in 2007 leading up to her injury, the Claimant grossed 
$23,538.34 (January 5, 2007 to June 8, 2008).  These were the first 22 completed 
weeks in 2007 before her date of injury.  The gross divided by 22 weeks equals 
$1,069.92.  The Claimant’s  wages vary from paycheck to paycheck depending upon the 
number of hours she performed and periodic performance bonuses.  The 22 weeks is  a 
fair approximation of the Claimant’s average weekly wage and represents a fair 
reflection of her wage loss due to the industrial injury.  
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Permanent Partial Disability

As set forth in Findings of Fact below and Conclusions  of Law and Order to 
follow, it is determined that the Claimant has met her burden of proving that she is 
permanently and totally disabled as a result of the June 13, 2007 industrial injury.  
Permanent partial disability benefits are therefore not assigned to that claim.  

Dr. Richman opined that as a result of the 2003 industrial injury the Claimant 
sustained a 9% whole person impairment for her physical injuries involving her low back 
and a 5% psychological disability.  Dr. Richman’s testimony and his  report of August 27, 
2008 was convincing and persuasive as to the Claimant’s  permanent impairment 
secondary to the 2003 industrial injury.  

The Division Independent Medical Examiner was not asked to provide permanent 
impairment for the 2003 claim.  Supportive of Dr. Richman’s  opinion, however, she 
found that the Claimant currently had a 16% whole person impairment for the physical 
injuries of which she apportioned 10% of the working unit to the condition that existed 
prior to June 13, 2007.  It is  found that the “pre-existing condition” was a direct result of 
the 2003 industrial injury.  In addition, in her evidentiary testimony Dr. Leppard felt that 
the psychological impairment would be best assigned to the “pre-existing condition.”  
The Claimant has met her burden of proof that it is  more likely than not that as a result 
of her 2003 industrial injury she has sustained a 9% working unit impairment for injuries 
involving her back and a 5% for psychological impairment.

Permanent Total Disability

The Claimant’s husband of 21 years, David, was the first to testify at hearing.  He 
is  also employed by the Respondent-Employer-Insurer in the Utilities Department.  
David testified credibly that when he awakens in the morning his wife is  usually already 
up; having failed to sleep much during the night due to low back pain.  When he 
awakens he rubs her back for 20-30 minutes and helps her with her initial medication.  
The medication makes the Claimant drowsy and she usually stays in bed and falls 
asleep.  At approximately 1:00 p.m. the Claimant takes her pain medications again and 
goes back to bed.  She sleeps for one to two hours.  The Claimant will go downstairs 
and maybe read the paper or make a phone call or two until about 4:00 p.m. when she 
takes her medication again.  She will then usually fall asleep until dinner time.  David 
does the cooking.  After dinner she returns to her room and lies  down.  He estimates 
that she is lying down approximately three-quarters of the day.  She does not perform 
household chores.  When he is at work he calls her constantly during the day to check 
on her well-being.  He estimates that they go out approximately one time per week.  The 
Claimant lasts no more than an hour.  He noted that she was  up numerous times 
throughout the night.  When she is up at night she paces, she rolls on a styrofoam tube 
or on a physical therapy ball, and tries to do some stretching exercises.  Because of her 
injuries they have hired a housekeeper.  His wife rarely drives due to her pain and side 
effects from the medication.  David described the disparity in her day-to-day activities 
from before the June 13, 2007 industrial injury and after June 13, 2007.  He noted that 
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prior to June 13, 2007 they took trips together, they attended their son’s baseball 
games, she kept house, and she worked every day.  She even went to Europe on her 
own.  He noted that she used to volunteer for various organizations and that she was 
able to sleep through the night.  He described the fact that she cries often.  It is  found 
that the testimony from David was credible and persuasive.  

Dr. Richman has been treating the Claimant since shortly after her initial fall in 
2003 through the present.  He is in a unique position to provide evidence as  to the 
nature of the injuries sustained in the 2003 fall, the injuries she sustained in the second 
fall in 2007, and the change in her condition since her industrial injury sustained in 
2007.  Dr. Richman opined that she sustained injuries that resulted in chronic low back 
pain, buttock and hip pain, some leg pain and some depression as a result of the March 
2003 fall at work.  However, he further opined that prior to June 13, 2007 he did not feel 
it was necessary to place physical restrictions  on her ability to work due to these 
conditions.  Dr. Richman testified credibly that since her fall at work on June 13, 2007 
there has been a substantial change in her conditions.  Specifically, her pain has gone 
up and her emotional status has deteriorated.  She also has significantly more leg pain.  
Dr. Richman opined that her deterioration and her depression is directly related to the 
increase in pain in her low back and leg secondary to the June 13, 2007 fall down the 
stairs at work.  

Dr. Richman testified that within a few months  of the June 13, 2007 fall that the 
Claimant’s depression became so severe that he became concerned of her possibly 
hurting herself.  He determined that it was necessary to bring in Dr. Dale Mann, a 
psychologist, on an emergency basis.  Prior to her fall at work in June of 2007 he did 
not feel that it was necessary for her to have emergency psychiatric care for her 
depression.  He also pointed out that her dosages for pain medication have needed to 
be increased substantially since June 13, 2007.  He noted that the dosages started 
escalating fairly rapidly after her June 13, 2007 fall to the point today where she is 
taking more than twice as much opiates to control her pain.  

Dr. Richman testified, “Immediately after her fall [June 13, 2007], she really 
decompensated significantly despite escalating the dosages and she got to the point 
where she no longer was remaining functional during her day.  And even though she 
was on fairly modest doses of opiates before even with more than twice as much now, 
she’s much less functional than before the fall in 2007.”  

Dr. Richman acknowledged that she was reporting high pain levels before the 
2007 fall and after the 2007 fall.  He noted that the subjective pain levels, measured on 
a 1 to 10 scale, must be seen in light of the individual patient’s experience up to that 
point in time that she provides a subjective pain level.  He also noted that to keep her at 
roughly the same subjective level, it has been necessary to double the dosage of 
narcotic pain medication.  He noted that the pain medications she is  currently taking 
sedate her.   

In Dr. Richman’s report of July 2, 2008 he states:
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“I have known [Claimant] for many years now, and there is clearly a 
difference in [Claimant] since her fall from last year.  Not only her pain 
complaints and reports, but more importantly her psychological status is 
much worse since her fall.  It is  my opinion that she has never reached her 
pre-fall baseline of pain and depression.

I spoke with [Claimant] at length about her physical capabilities  and her 
potential return to work options.  The biggest concern that I have for 
[Claimant] is that she can only tolerate 10-12 minutes of one particular 
position.  This is demonstrated on most of the visits when she comes to 
see me.  She shifts  positions when sitting in a chair for more than 10-12 
minutes, sometimes stands  and tries to move around and then changes 
positions often.  Additionally, after only a couple of hours of being up out of 
bed or lying down she needs to get back into a supine or side-lying 
position. . . . 

Regarding another issue of her return to work, [Claimant] decompensated 
psychologically quite a bit when put into any type of stressful situations 
after her fall in 2007.  It is  my opinion that although her pain levels  have 
increased since her fall in 2007, her psychological status  is actually the 
biggest deterrent for her returning to any regular work.  Because of her 
high levels of anxiety and depression at times, any kind of stressful 
situation escalates her pain levels and her psychological situation 
decompensates fairly rapidly at times.  Although overall she is doing much 
better since she has not been working, I am quite concerned given her 
current situation that if she were to return to work with any type of stress, 
that her psychological status would decline.

Because of all of the above, I think it would be necessary for [Claimant] to 
be in a situation with any type of attempted trial at return to work that she 
be allowed to change positions every 10-12 minutes from sitting to 
standing to walking, etc., and change this every 10-12 minutes per hour, 
but for no longer than a two-hour maximum, at which point she would 
need to lie down for 45-60 minutes before resuming a position in either 
sitting, standing or walking.  These physical restrictions in and of 
themselves will make it extremely difficult for her to find any employment.  
In addition, she needs to limit her lifting, pushing, pulling, etc. to the 
sedentary or less than sedentary level of work, lifting no more than 5 
pounds on a regular basis, 10 pounds on a rare occasion.  Additionally, 
she needs to avoid bending at the waist, no stair climbing, no crawling, 
kneeling, squatting.  Additionally, her work environment needs to be a very 
low stress situation and her job should not be a position which would 
potentially worsen her depression and anxiety.”
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In her evidentiary deposition, the Respondent-Employer-Insurer’s vocational 
expert, Margot Burns, opined that if Dr. Richman’s  assessment of limitations as set forth 
in his July 2, 2008 report is  accepted as  accurate, that she agrees with the Claimant’s 
vocational expert, Bruce Magnuson, that the Claimant is  permanently and totally 
disabled.  

Dr. Richman noted that prior to June 13, 2007 he did not think it was necessary 
for the Claimant to be referred to a surgeon for a surgical consult, for a discogram, and 
as noted above, for comprehensive and emergent psychological intervention.  Dr. 
Richman noted that all of this  became necessary due to her fall at work on June 13, 
2007.  In commenting on the reports  from Drs. Bisgard and Akers that essentially opine 
that the Claimant had no change in her condition as a result of the June 13, 2007 fall at 
work, and that all of her ongoing symptomotology as reviewed by them in November of 
2007 was pre-existing June 13, 2007, Dr. Richman opined that there was simply no 
basis for that opinion.  He stated that her condition was dramatically different after June 
13, 2007 than what it was during the several years that he treated her following her first 
fall at work in 2003.  He noted that she has not been able to tolerate getting back to any 
kind of routine activity in work like she was doing before.  He noted that functionally, the 
change caused by the 2007 injury was dramatic.  He noted that their apparent reliance 
upon before and after MRI’s is insufficient.  He noted that in the absence of clinical 
findings supporting the film study, the film study had little significance.  It is found that 
the opinions and testimony provided by Dr. Richman is  persuasive and credible.  The 
contrary opinions provided by Dr. Akers  and Dr. Bisgard that the Claimant returned to 
baseline by November of 2007 to her pre-existing condition and that residuals are not 
related to the 2007 industrial injury, are not credible or persuasive.

Dr. Dale Mann has been the Claimant’s primary treating psychologist since 
brought into the case by Dr. Richman in November of 2007.  Of note in his initial report 
of November 16, 2007 under his heading of CONCLUSION/ RECOMMENDATIONS, he 
found that [Claimant] was experiencing significant and overwhelming psychological and 
physical distress at the present time and would benefit from psychological care and 
psychological testing.  Respondent-Employer-Insurer has refused to pay for any of his 
treatment.  In his  most recent note of January 8, 2009 he continues to opine that she is 
a strong candidate for an intense rehabilitation program.  Absent that, he continues to 
believe that the patient is not psychologically ready to return to work.  

The Respondent-Employer-Insurer makes the argument that the Claimant’s fall at 
work is not a significant factor in her current disability.  The Respondent-Employer-
Insurer relies upon the independent medical examination reports and testimony from 
Drs. Bisgard and Kleinman as well as their in-house facility doctor, Dr. Akers.  To 
support the medical opinions, the Respondent-Employer-Insurer argues  that the 
Claimant was performing at a low level performance level prior to her June 13, 2007 
industrial injury.  

A current employee of the Respondent-Employer-Insurer and a prior supervisor 
of the Claimant, Dawn Skeen, testified at hearing.  Ms. Skeen testified that the Claimant 
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was an outstanding employee and noted that the performance reviews done in 2005, 
2006, and 2007 rated the Claimant at either the highest performing level of role model 
or at the next highest level of solid performer.  Dawn Skeen confirmed that was exactly 
how the Claimant performed her duties.  

Janice Manuel, a now retired employee for the Respondent-Employer-Insurer 
and a past supervisor for the Claimant, testified to the same effect.  Janice Manuel was 
the supervisor that produced the annual performance review for the year 2006.  She not 
only rated the Claimant’s performance as very high but she noted that the Claimant 
received a “star award” on November 20, 2006 from the manager for contributions and 
all of the accounts payable accomplishments  in 2006.  Janice Manuel noted that a star 
award is an unusual award given for exceptional performance.  Janice Manuel also 
prepared the 2005 performance review.  She noted that the Claimant also received a 
star award for her leadership role in 2005.  

The 2007 performance review was prepared by the Claimant’s most recent 
supervisor, Gretchen Peters.  The performance review by Gretchen Peters was  also 
positive.  It should be noted that the first time a supervisor raises concern about 
performance is only after the Claimant is  severely injured on June 13, 2007.  It is  also 
noted that Gretchen Peters, in her attempt to discredit the Claimant’s performance 
levels, uses only the time that the Claimant put in on her regular activities and not her 
special projects to skew the numbers against other employees who did not have special 
projects taking up approximately 50% of her time.  

Bruce Magnuson testified on behalf of the Claimant as the Claimant’s vocational 
expert.  Bruce Magnuson reviewed her employment records going back several years.  
Bruce Magnuson testified that based upon his  review of the personnel records from 
2003 to 2007 there was every indication that the Claimant was performing at a high 
level, not missing an excessive amount of work, working 40 hours per week, receiving 
bonuses, getting awards, etc.  Mr. Magnuson testified that the June 13, 2007 industrial 
injury was “the terminating factor in her loss of access to the labor market.”  In fact, 
Bruce Magnuson testified that she is  currently, in his expert opinion, incapable of 
earning any wages, part-time or full-time, due to the injuries she sustained on June 13, 
2007.  He pointed out that the most qualified position available to the Claimant was the 
job she was doing at the time of her industrial injury.  He noted that it was  the lightest 
level of physical demand level as per the Dictionary of Occupational Titles and typical 
labor force demands.  However, he further noted that the Respondent-Employer-Insurer 
terminated her because she was incapable of performing that same job.  

Mr.  Magnuson noted that the Claimant lies down most of the day, she is 
significantly medicated, it is difficult for her to stay focused, the type of work that she 
has previously done required fairly intense focus since she was  dealing with money, 
calculations, mathematical computations, and computer entries.  He agreed with the 
Respondent-Employer-Insurer in that she was no longer able to perform that type of 
activity.  Further basis for his opinion was the medical reports and testimony from Dr. 
Richman and the medical reports  from Dr. Mann.  As opined by the respondent’s expert, 
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Margot Burn, in her evidentiary deposition testimony, if the restrictions provided by Dr. 
Richman are accepted as accurate, the Claimant simply is not employable at the 
present time.  Mr.  Magnuson noted that the Claimant had been fully and gainfully 
employed since February of 1999 by the Respondent-Employer-Insurer, and before 
that, had worked her entire adult life.  In his report of August 3, 2008 he concludes by 
stating, “I would conclude that [Claimant] is  not capable of earning a wage in a part or 
full time basis.  She is also not a candidate for formal retraining.  The probabilities of 
being able to sustain employment if able to work for a partial day or a full day are highly 
improbable.  The above conclusions are made within a high degree of vocational 
probability.”  The testimony of Bruce Magnuson is found to be persuasive.

The Respondent-Employer-Insurer relies to a large extent upon the independent 
medical examinations  from Drs. Bisgard and Kleinman.  In spending approximately an 
hour with the Claimant and a review of medical records, these two doctors have 
concluded that the June 13, 2007 injury really had no role in the Claimant’s current 
disability.  Neither of them found any impairment as  a result of her fall on June 13, 2007.  
In fact, Dr.  Kleinman felt that from any cause, the Claimant had no psychological 
impairment.  Their opinions to these issues is not persuasive.  

Prior to her June 13, 2007 fall at work, the Claimant was, like all of her co-
employees, encouraged to tele-work from home two or three days  per week.  They also 
allowed her to use flextime so as to ensure that she worked her 40 hours  per week even 
if it required her to work on weekends.  After her injury, this was all taken away from the 
Claimant for what amounts to unexplained reasons other than her new supervisor, 
Gretchen Peters’, request to “more closely keep an eye on her.”  Prior to her fall at work, 
the Claimant was always  rated as a role model or solid performer; the two highest 
performance ratings.  The Claimant was chosen for special projects.  She trained new 
employees.  She received awards for her leadership.  

The Claimant testified credibly that her condition has  significantly worsened since 
her industrial injury of 2007.  Respondent, by its determination that she was physically 
incapable of performing her job, which resulted in her termination for medical reasons, 
supports her position.  The Claimant is now in constant pain, sleeps poorly, is incapable 
of performing day-to-day activities of daily living, is opiate dependant, and severely 
depressed.  The pain and depression along with the sedative effects of the narcotics 
require the Claimant to lay down most of the day.  She rarely leaves the house.  She 
does not drive.  She is dependent upon her husband to take care of her.  She is  not 
capable of earning any wages.  As  stated by Bruce Magnuson at hearing, it is 
persuasive evidence in support of her claim that she is permanently and totally disabled 
that in the job that she was most likely able to do, the Respondent-Employer-Insurer 
found that she physically and emotionally could not do it.  

It is found that the Claimant has demonstrated that it is  more likely than not that 
she is permanently and totally disabled as a result of the industrial injury of June 13, 
2007.  It is  further found that she has demonstrated that the June 13, 2007 industrial 
injury was a significant causative factor in her current disability.  As a result of her March 
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2003 industrial injury, the Claimant was not permanently and totally disabled.  She 
continued to function at work and at home.  Her successful activities at work 
demonstrated that she was fully capable of earning a wage until the June 13, 2007 
industrial injury.  

CONCLUSIONS OF LAW

Injury and Compensability for March 5, 2003 Claim

Claimant has  the burden of proving by a preponderance of the evidence that her 
injury arose out of the course and scope of her employment with the employer.  Section 
8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  

An ALJ’s  factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).  

As found, Claimant showed it more probably true than not she sustained an 
injury arising out of and in the course of her employment with Respondent-Employer-
Insurer .  Thus, Claimant proved by a preponderance of the evidence that she sustained 
an injury arising out of and in the course of her employment with Respondent-Employer-
Insurer.  

Respondent-Employer-Insurer asserts that the claim should be barred due to the 
statute of limitations.  Section 8-43-103(2), C.R.S. states that a claim is  barred unless  a 
notice claiming compensation is filed within two years (three years in the case of 
excusable neglect) of the injury.  Section 8-43-103(2) further states as follows: 

[I]n all cases in which the employer has been given notice of an injury and 
fails, neglects, or refuses to report said injury to the Division as required 
by the provisions of said articles  [of the Workers’ Compensation Act], this 
statute of limitations shall not begin to run against the claim of the injured 
employee . . . until the required report has been filed with the Division.

This  language was in effect at the time of the Claimant’s injury.  The employer’s  duty to 
“report said injury” to the Division refers to the employer’s statutory duties under Section 
8-43-101, C.R.S.  Grant v. Industrial Claim Appeals Office, 740 P.2d 530 (Colo. App. 
1987).  Section 8-43-101(1), provided that

“[w]ithin 10 days after … the occurrence of a permanently physically 
impairing injury, or lost time injury to an employee in excess  of three shifts 
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or calendar days,” the employer must report the injury to the Division.  An 
employer is deemed to have “notice” of an injury when the employer has 
“some knowledge of accompanying facts  connecting the injury or illness 
with the employment and indicating to a reasonably conscientious 
manager that the case might involve a potential compensation claim.”  

Jones v. Adolph Coors Co., 689 P.2d 681, 684 (Colo. App. 1984).  It is the Claimant’s 
burden to prove when the employer had sufficient knowledge to trigger the duties 
required by Section 8-43-101(1).  See City and County of Denver v. Industrial Claim 
Appeals Office, 58 P.2d 1162 (Colo. App. 2002).  This is  true because the tolling 
provisions create an exception to the Claimant’s duty to file a claim within two years of 
the injury.  Procopio v. Army Navy Surplus, W.C. No. 4-465-076 (June 10, 2005).  

The persuasive evidence is that the Claimant fell at work, reported the injury the 
next day, completed the paperwork, and began missing shifts greater than three days all 
to the direct knowledge of at least her two supervisors, if not upper management.  The 
compelling evidence is that the Claimant sought to formalize the claim and was 
dissuaded by human relations.  Regardless, the Claimant has met her burden of proving 
that the statute of limitations was tolled until such time as the employer completed their 
duty to file the Employer’s  First Report.  The Employer’s First Report was not filed by 
respondent-employer until March 3, 2008; less than a month after the Claimant had filed 
her Worker’s Claim for Compensation on February 10, 2008.

Notice of the work-related claim does not have to be perfect from the Claimant.  
The notice must be sufficient to demonstrate that the employer has “some knowledge of 
accompanying facts  connecting the injury or illness with the employment and indicating 
to a reasonably conscientious manager that the case might involve a potential 
compensation claim.”  Jones, supra.  In the very similar case of Carter v. ENT Federal 
Credit Union, W.C. No. 4-744-530 (January 28, 2009), using the reasonably 
conscientious manager standard, the Administrative Law Judge and Industrial Claim 
Appeals Panel found that the statute of limitations was tolled.  Respondents argued that 
the respondent-employer was not given sufficient notice without the Claimant providing 
detail as to the specific work-related activity she was on when injured away from work.  
In rejecting this argument, the Administrative Law Judge and the Panel stated, “We are 
not persuaded that the ALJ erred in determining that the statute of limitations was  tolled.  
This  is so even if the HR representative lacked knowledge that there had been an 
interview with a prospective employee at the lunch.  In our opinion, there is  substantial 
evidence to support the ALJ’s  decision that the employer was on notice that a Workers’ 
Compensation was likely regardless of what knowledge the HR representative had.”  In 
the instant case, we have clear repeated knowledge on the part of supervisors and the 
HR department of a fall at work necessitating medical care and missed time from work.  
Utilizing the reasonably conscientious  manager standard, the statute of limitations 
should be tolled.  
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Respondent-Employer-Insurer has not provided persuasive evidence that the 
claim should be barred by the statute of limitations, laches or estoppel.  Therefore, 
Claimant’s claim shall be compensable.  

Medical Benefits

Respondent is liable for authorized medical treatment reasonably necessary to 
cure and relieve an employee from the effects  of a work-related injury.  Section 
8-42-101, C.R.S.; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  

The Claimant was required to prove by a preponderance of the evidence that the 
conditions for which she seeks medical treatment were proximately caused by an injury 
arising out of and in the course of her employment.  The Claimant must prove a causal 
nexus between the claimed disability and the work-related injury.  Singleton v. Kenya 
Corp., 961 P.2d 571 (Colo. App. 1998).  

The parties stipulated that the medical care of Drs. Richman, Mann, Cohen, and 
Sung are authorized, reasonable and necessary.  Claimant sought medical benefits 
from June 13, 2007 and ongoing from these same providers and their referrals.  As 
found, Claimant has established that the medical treatment in this claim, including the 
treatment provided by Drs. Richman, Mann, Cohen, and Sung as of June 13, 2007 and 
ongoing is related to the June 13, 2007 industrial injury.  Accordingly, respondent is 
liable for this medical treatment to cure and relieve the effects of her injuries.

As found, Claimant proved by a preponderance of the evidence that the medical 
treatment that she received for her injuries was authorized medical treatment 
reasonably necessary to cure and relieve her from the effects of the injury.  As further 
found, as a result of Claimant’s  injuries, she needs and will need in the future medical 
care.  Therefore, respondent shall be required to pay for the medical treatment the 
Claimant received and continues to receive from these authorized treating doctors and 
their referrals to maintain her at maximum medical improvement.

Maximum Medical Improvement

Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the DIME 
with regard to MMI shall only be overcome by clear and convincing evidence.  A fact or 
proposition that has been proved by “clear and convincing evidence” if, considering all 
of the evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).  In this case the DIME, Dr. Leppard, determined that Claimant was at maximum 
medical improvement on April 17, 2008.  Consequently, Respondent-Employer-Insurer 
must prove by clear and convincing evidence that this  determination is incorrect.  As 
found, Respondent-Employer-Insurer has failed to prove by clear and convincing 
evidence that the MMI determined by Dr. Leppard is incorrect.  
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Temporary Total Disability

The Claimant seeks temporary total disability benefits from November 19, 2007 
until the date of maximum medical improvement established by the DIME on April 17, 
2008.  To prove entitlement to TTD benefits, Claimant must prove that the industrial 
injury caused a disability lasting more than three work shifts, that Claimant left work as a 
result of the disability, and that the disability resulted in an actual wage loss.  PDM 
Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), C.R.S. 
requires Claimant to establish a causal connection between a work-related injury and a 
subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, 
supra.  The term disability connotes  two elements: (1) medical incapacity evidenced by 
loss or restriction of bodily function; and (2) impairment of wage earning capacity as 
demonstrated by Claimant’s  inability to resume Claimant’s prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element of 
disability may be evidenced by a complete inability to work, or by restrictions, which 
impair the Claimant’s ability effectively, and properly to perform Claimant’s regular 
employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  
Continuation of temporary total disability benefits may be appropriate if the Claimant 
has multiple authorized treating physicians who give conflicting opinions concerning the 
Claimant’s ability to return to work.  Bestway Concrete  v. Industrial Claim Appeals 
Office, 984 P.2d 680 (Colo. App. 1999).  Resolution of this dispute is made by the 
Administrative Law Judge.  Likewise, conflicting inferences as to whether a treating 
physician has released the Claimant to regular employment can be resolved by the 
Administrative Law Judge.  Imperial Headwear, Inc. v. Industrial Claim Appeals Office, 
15 P.3d 295 (Colo. App. 2000).  

As found, as a result of the June 13, 2007 industrial injury, Claimant suffered 
injuries and work restrictions which have prevented Claimant from doing Claimant’s 
regular job with employer from November 14, 2007 through the date of maximum 
medical improvement as established by the Division Independent Medical Examiner.  

As found, Claimant proved by a preponderance of the evidence that she is 
entitled to temporary total disability benefits  from November 19, 2007 through April 17, 
2008.  

Insurer shall be ordered to pay Claimant temporary total disability benefits from 
November 19, 2007, the original date of maximum medical improvement provided by Dr. 
Akers, to April 17, 2008.  

Average Weekly Wage

The objective of wage calculation for the average weekly wage is to reach a fair 
approximation of the Claimant’s actual wage loss and diminished earning capacity.  
Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993).  The Administrative Law Judge 
under normal circumstances has broad discretion in calculating the employee’s average 
weekly wage according to the facts of the case to fairly determine the Claimant’s weekly 
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wage.  Williams Bros. v. Grimm, 88 Colo. 416, 297 P. 1003 (1931).  As found, the 
Claimant’s average weekly wage is $1,069.92.  

Respondent shall pay temporary disability benefits  commencing on June  13, 
2007 through April 17, 2008 based upon the average weekly wage of $1,069.92 which 
provides a temporary total disability rate of $713.28.  

Permanent Partial Disability for Date of Injury March 5, 2003

Permanent disability is determined when the Claimant’s condition is deemed to 
be stable and when further medical care is not likely to improve the condition.  Section 
8-40-201(11.5).  Permanent partial disability benefits are calculated either under the 
schedule system or whole person system of Section 8-42-107, C.R.S.

As found, the primary treating physician, Dr. David Richman, found the Claimant 
at maximum medical improvement and that she sustained a 9% whole person 
impairment for her physical injuries and a 5% psychological disability.  Claimant proved 
by a preponderance of the evidence that she is entitled to permanent partial disability 
benefits for the March 5, 2003 industrial injury.  

Permanent Total Disability

Permanent total disability is defined by Section 8-40-201(16.5)(a) as the 
Claimant’s inability “to earn any wages in the same or other employment.”  The burden 
of proof to establish the Claimant suffers  from a permanent total disability lies with the 
Claimant and is a question of fact for the Administrative Law Judge.  Holly Nursing Care 
Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999).  In arriving at 
a factual determination as to whether the Claimant has sustained her burden of proof, 
the Administrative Law Judge may consider several “human factors” in making the 
decision.  Christie v. Coors Transportation Co., 933 P.2d 1330 (Colo. 1997); Best-Way 
Concrete Co. v. Baumgartner, 908 P.2d 1194 (Colo. App. 1995).  These factors include, 
but are not limited to, the Claimant’s physical condition, mental ability, age, employment 
history, education and the “availability of work” the Claimant can perform.  Weld County 
School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  It is  the overall objective of 
this  “human factor” standard to determine whether, when taking into account all of the 
relevant factors, employment is  “reasonably available to the Claimant under his or her 
particular circumstances.”  Weld County School District RE-12 v. Bymer, supra.  Non-
industrial medical conditions that impair the Claimant’s ability to earn wages can be 
considered when performing a “human factor” analysis.  Pinkard v. Jefferson County 
School, W.C. No. 4-174-632 (ICAO March 18, 1998).  

An industrial injury does not need to be the sole cause of the Claimant’s 
permanent and total disability.  Because of the “full responsibility rule” an employer 
takes an injured worker as it finds him, and permanent total disability can be a 
combination of personal factors, such as a pre-existing mental or physical condition and 
a work-related injury or disease.  Climax Molybdenum Co. v. Walter, 812 P.2d 1168 



259

(Colo. 1991); Colorado Fuel & Iron Corp. v. Industrial Commission, 379 P.2d 153 (Colo. 
1962); Casa Bonita Restaurant v. Industrial Commission, 624 P.2d 1340 (Colo. App. 
1981).  The Claimant must demonstrate that the industrial injury is  a significant 
causative factor in the Claimant’s disability to establish permanent and total disability.  
Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986); Riley v. Mile High 
Honda, W.C. No. 4-486-242 (ICAO August 12, 2003); Garcia v. CF&I Steel, L.P., W.C. 
No. 4-454-548 (ICAO May 14, 2004).  As found, Claimant has provided the most 
persuasive evidence that she is permanently and totally disabled and that the industrial 
injury of June 13, 2007 is a significant factor in her permanent and total disability.  The 
Claimant has met her burden of proof that she is more likely than not permanently and 
totally disabled as a result of the June 13, 2007 industrial injury.  

Respondent-Employer-Insurer shall be ordered to pay permanent total disability 
benefits commencing on the date of maximum medical improvement of April 17, 2008 
as a result of the June 13, 2007 industrial injury.  

ORDER

 It is therefore ordered that:

Respondent-Employer-Insurer shall pay Claimant for permanent total disability 
benefits in Claim No. 4-727-623 commencing April 17, 2008.  

Respondent-Employer-Insurer shall pay Claimant permanent partial disability 
benefits based upon a 9% working unit and 5% psychological impairment in Claim No. 
4-752-214.

Respondent-Employer-Insurer t shall pay Claimant for temporary disability 
benefits from June 13, 2007 through April 17, 2008 at the rate of $713.28 per week.  
Permanent partial disability benefits  will also be paid based upon the temporary total 
disability rate of $713.28.  

Respondent-Employer-Insurer shall pay for Claimant’s medical care from June 
13, 2007 and continuing for treatment received from Dr. Richman, Dr. Mann, Dr. Cohen, 
Dr. Sung and their referrals.  Claimant has met her burden of proving that she requires 
ongoing medical care from these same providers to maintain her at maximum medical 
improvement.  Respondent shall be responsible for maintenance treatment.

Respondent-Employer-Insurer shall pay statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due.

Any and all issues not determined herein are reserved for future determination.  
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DATE: June 10, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-756-139

ISSUES

 1. Whether Claimant has proven by a preponderance of the evidence that he 
was an employee of Employer pursuant to a contract of hire under §8-40-202(1)(b), 
C.R.S.

2. Whether Respondents have established by a preponderance of the 
evidence that Claimant was an “independent contractor” pursuant to §8-40-202(2) 
C.R.S.

3. Whether Claimant has demonstrated by a preponderance of the evidence 
that he was injured during the course and scope of his employment with Employer on 
September 4, 2007.

FINDINGS OF FACT

 1. During the summer of 2007 Claimant worked for a temporary labor service 
known as “CSEM.”

 2. Bart Pobar owns a party and event rental business.  He used outside 
contract labor through CSEM to obtain assistance in promoting major party events.  
Because Claimant worked for CSEM, he often performed labor services for Mr. Pobar.

 3. Mr. Pobar met Employer while attending auctions  and participating in 
scrap metal recovery projects.  Because Claimant was a good worker, Mr. Pobar 
introduced Employer to Claimant.  In approximately June 2007 Employer expressed an 
interest in hiring Claimant for various projects.

 4. By August 2007 Employer offered to hire Claimant directly as an 
employee.  Claimant explained that he would work as a laborer for Employer on a 
sporadic basis to help with scrap metal recovery and assist with removing some 
buildings in south Denver.  Employer would thus dictate the time of performance of the 
projects and establish quality standards for the work performed.  Claimant stated that he 
resigned from CSEM effective September 4, 2007.  Claimant expected that he would 
also begin work for Employer on September 4, 2007 and earn $10.00 per hour.  Mr. 
Pobar corroborated Claimant’s account of his employment conditions with Employer.
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 5. Claimant did not complete any paperwork detailing his employment with 
Employer.  He also did not execute an independent contractor agreement.

 6. At the time Claimant obtained employment with Employer he was living in 
Lakewood, Colorado.  However, Employer’s operations were located much further east 
in Byers, Colorado.  Claimant therefore arranged with Employer to move into one of 
Employer’s  apartments that was adjacent to Employer’s  coin laundry business in Byers.  
Claimant moved into the apartment on September 1, 2007.

 7. On Friday, August 31, 2007 Employer and Mr. Pobar attended an auction 
at an Albertson’s grocery store in West Denver, Colorado.  Because the Albertson’s 
store had closed, the purpose of the auction was to sell any remaining items in the 
store.  Employer purchased five heating units  that were mounted on walls or ceilings in 
various locations throughout the store.  None of the heating units  were removed on the 
day of the auction.

 8. Monday, September 3, 2007 was the Labor Day holiday.  Therefore, 
removal of the remaining auctioned items from the Albertson’s store was not scheduled 
until September 4, 2007.

 9. On September 4, 2007 Claimant met Mr. Pobar and Employer at Mr. 
Pobar’s house in Byers, Colorado.  Mr. Pobar left his  house to retrieve paperwork 
involving property in South Denver.  He then planned on driving to the Albertson’s  store 
in order to retrieve some of the items he had purchased at the August 31, 2007 auction.  
Employer and Claimant drove in Employer’s pickup truck directly to the Albertson’s store 
in West Denver.

 10. Upon arriving at the Albertson’s store, Employer checked in with Matthew 
Lee.  Mr. Lee testified that he was employed by the auction company that conducted the 
auction at the Albertson’s store.  His duties involved ensuring that the proper parties 
removed the items purchased at the Albertson’s auction.  Mr. Lee commented that 
Employer introduced Claimant as a helper who was working for him.

 11. Employer and Claimant began to remove the heating units that Employer 
had purchased at the auction.  Employer supplied all of the tools that Claimant required 
to complete the task.  He also directed Claimant and provided him with instructions 
regarding the removal of the heating units.  Mr. Lee observed Employer and Claimant 
remove some of the heating units  and at one point became concerned about the 
removal process because they were standing on equipment that appeared to be 
unsteady.

 12. Mr. Pobar arrived at the Albertson’s  store after he obtained his paperwork 
in South Denver.  He began to collect the remainder of the items that he had purchased 
at the auction.

 13. After Employer and Claimant had removed some of the heating units, 
Employer arranged to borrow a scissors lift to facilitate the removal of the units.  Using 
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the scissors  lift, Employer and Claimant began to remove a heating unit near the ceiling 
in a rear corner of the Albertson’s store.  However, the parties encountered difficulties in 
steadying and manipulating the large heating unit.  When Mr. Pobar entered the area 
after removing the items he had purchased at the auction, he suggested that Employer 
should borrow a forklift to lower the heating unit to the floor.

 14. Employer crawled down from the scissors  lift in order to obtain a forklift.  
He then left the area.  Claimant remained on the scissors  lift and attempted to steady 
the heater on the railing of the scissors lift bucket.  While trying to hold the heater, 
Claimant lost his  footing and slipped between the rails of the scissors lift bucket.  He fell 
approximately 20 feet. Claimant landed on his feet but shattered his  heals.  Mr. Pobar 
was on the opposite side of the scissors  lift when Claimant fell.  He did not directly 
witness the fall but immediately heard Claimant screaming in agony and offered 
assistance.

 15. At the time of the incident, Mr. Lee was  in another part of the store but 
heard the commotion.  He immediately walked to the area where Claimant’s fall had 
occurred.  Mr. Lee saw the scissors lift in a raised position with the heater unit on the 
top of the lift.  He saw Claimant on the floor with Mr. Pobar.  Mr. Lee helped Mr. Pobar in 
assisting Claimant.

 16. Mr. Pobar subsequently transported Claimant to the VA hospital in Denver 
and delivered him to the emergency room for medical treatment.  Mr. Pobar then 
returned to the Albertson’s store.  Employer had remained at the Albertson’s store in 
order to remove his last heating unit.

 17. Upon entering the hospital, Claimant mentioned that he had been injured 
after falling from a roof or gutter.  The medical records from the VA hospital confirmed 
Claimant’s statements.  Claimant commented that he was afraid that he would not 
receive treatment if he told them that he fell while working for Employer.  He 
subsequently remained in the VA hospital and the VA nursing home for several months 
to receive treatment and care for his foot injuries.

 18. Employer testified at the hearing in this matter.  His explanation of his 
relationship with Claimant and the events  surrounding Claimant’s fall conflicted with the 
testimony of Claimant, Mr. Pobar and Mr. Lee.  Employer asserted that Claimant arrived 
at the Albertson’s store with Mr. Pobar in Mr. Pobar’s vehicle.  He remarked that 
Claimant was working for Mr. Pobar on the day of the fall.  Nevertheless, Employer 
acknowledged that he had purchased the heating units and that Claimant was 
attempting to remove a heating unit when he fell from a scissors lift.  He explained that 
at the time of the fall he was in another area of the Albertson’s store attempting to 
remove a small heating unit.  Employer denied that he had any employment relationship 
with Claimant.  Instead, Employer claimed that Mr. Pobar and Claimant were working on 
removing the heating units because he had helped Mr. Pobar remove his purchased 
equipment from Albertson’s on Friday, August 31, 2007.
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 19. Claimant has demonstrated that it is more probably true than not that he 
was an employee of Employer pursuant to a contract of hire when he was injured at the 
Albertson’s store on September 4, 2007.  Claimant explained that he was hired to work 
as a laborer for Employer on a sporadic basis to help with scrap metal recovery and 
assist with removing some buildings  in South Denver.  Claimant expected that he would 
begin work for Employer on September 4, 2007 and earn $10.00 per hour.  Mr. Pobar 
corroborated Claimant’s account of his  employment conditions with Employer.  
Moreover, Claimant arranged to move into one of Employer’s  apartments that was 
adjacent to Employer’s  coin laundry business in Byers.  Claimant moved into the 
apartment on September 1, 2007.  When Claimant was injured he was performing 
services for Employer by removing the heating units  that Employer had purchased at 
the August 31, 2007 auction.

 20. Respondents have failed to demonstrate that it is more probably true than 
not that Claimant was an independent contractor.  Respondents have not shown that 
Claimant was free from direction and control in the performance of his  duties and was 
customarily engaged in an independent business related to labor services.  Claimant 
agreed with Employer to work as a laborer on a sporadic basis to help with a variety of 
labor projects.  Claimant was not hired to work independently.  Because Claimant would 
be assisting Employer with projects, Employer dictated the time of performance of the 
projects and established quality standards for the work performed.  In fact, on 
September 4, 2009 Employer drove Claimant to the Albertson’s store and introduced 
Claimant to Mr. Lee as a helper who was working for him.  Moreover, Claimant would be 
paid at a rate of $10.00 per hour instead of at a fixed or hourly rate.  Respondents also 
have not produced any evidence that Claimant was to be paid under a trade or business 
name.  Furthermore, Employer provided the tools  and equipment that were necessary 
to remove the heating units from the Albertson’s store.  Finally, Respondents have failed 
to produce any documentation that Claimant was hired as an independent contractor.  
Balancing the factors  enumerated in §8-40-202(2)(a), C.R.S. reflects that Respondents 
have failed to overcome the presumption, by a preponderance of the evidence, that 
Claimant was an employee under the Act.

 21. Based on Claimant’s credible testimony and the consistent accounts  of Mr. 
Pobar and Mr. Lee, Claimant has demonstrated that it is more probably true than not 
that he was injured during the course and scope of his  employment with Respondents 
on September 4, 2007.  Claimant was removing Employer’s heating unit from an 
Albertson’s  store at the direction of Employer.  Claimant was on top of a scissors lift using 
tools to manipulate and remove the heating unit.  While trying to hold the heater, 
Claimant lost his  footing and slipped between the rails of the scissors lift bucket.  He fell 
approximately 20 feet. Claimant landed on his  feet but shattered his heals.  Claimant 
subsequently remained in the VA hospital and the VA nursing home for several months 
to receive treatment and care for his foot injuries.

CONCLUSIONS OF LAW
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1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits  by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Contract of Hire

4. The Act defines “employee” in §8-40-202(1)(b), C.R.S. as "[e]very 
person . . . under any contract of hire, express  or implied.”  When a claim is filed under the 
Act, the burden of proof is  upon the claimant to prove that he was an employee by 
showing the existence of a contract of hire.  In Re Underwood, W.C. No. 4-745-218 (ICAP, 
May 15, 2009).  Despite the general law governing contracts, a “technical application of 
the ‘contract of hire’ requirement is not appropriate.”  Id.  Therefore, the “realities  of the 
employment relationship [are] more important in this  determination than the ‘technicalities’ 
of contract law.”  Id.

5. As found, Claimant has demonstrated by a preponderance of the evidence 
that he was an employee of Employer pursuant to a contract of hire when he was 
injured at the Albertson’s store on September 4, 2007.  Claimant explained that he was 
hired to work as a laborer for Employer on a sporadic basis to help with scrap metal 
recovery and assist with removing some buildings in South Denver.  Claimant expected 
that he would begin work for Employer on September 4, 2007 and earn $10.00 per hour.  
Mr. Pobar corroborated Claimant’s  account of his employment conditions  with Employer.  
Moreover, Claimant arranged to move into one of Employer’s  apartments that was 
adjacent to Employer’s  coin laundry business in Byers.  Claimant moved into the 
apartment on September 1, 2007.  When Claimant was injured he was performing 
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services for Employer by removing the heating units  that Employer had purchased at 
the August 31, 2007 auction.

Independent Contractor

 6. Respondents maintain that, even if Claimant performed services for 
Employer pursuant to a contract of hire, Claimant was an independent contractor.  
Pursuant to §8-40-202(2)(a), C.R.S. “any individual who performs services for pay for 
another shall be deemed to be an employee” unless the person “is free from control and 
direction in the performance of the services, both under the contract for performance of 
service and in fact and such individual is customarily engaged in an independent . . . 
business related to the service performed.”  The “employer” may establish that the 
worker is  an independent contractor by proving the presence of some or all of the nine 
criteria enumerated in §8-40-202(2)(b)(II), C.R.S.  See Nelson v. ICAO, 981 P.2d 210, 
212 (Colo. App. 1998).  The factors  in §8-40-202(2)(b)(II), C.R.S. suggesting that a 
person is  not an independent contractor include whether the person is paid a salary or 
hourly wage rather than a fixed contract rate and whether the person is paid individually 
rather than under a trade or business name.  Conversely, independence may be shown 
if the “employer” provides only minimal training for the worker, does not dictate the time 
of performance, does not establish a quality standard for the work performed, does not 
combine its business with the business of the worker, does not require the worker to 
work exclusively for a single entity, and is unable to terminate the worker’s employment 
without liability.  In Re of Salgado-Nunez, W.C. No. 4-632-020 (ICAP, June 23, 2006).  
Section 8-40-202(2)(b)(II), C.R.S. creates a “balancing test” to ascertain whether an 
“employer” has overcome the presumption of employment in §8-40-202(2)(a), C.R.S.  
The question of whether the “employer” has presented sufficient proof to overcome the 
presumption is one of fact for the Judge.  Id.

 7. As found, Respondents have failed to demonstrate by a preponderance of 
the evidence that Claimant was an independent contractor.  Respondents have not 
shown that Claimant was free from direction and control in the performance of his  duties 
and was customarily engaged in an independent business  related to labor services.  
Claimant agreed with Employer to work as a laborer on a sporadic basis to help with a 
variety of labor projects.  Claimant was not hired to work independently.  Because 
Claimant would be assisting Employer with projects, Employer dictated the time of 
performance of the projects  and established quality standards for the work performed.  
In fact, on September 4, 2009 Employer drove Claimant to the Albertson’s store and 
introduced Claimant to Mr. Lee as a helper who was working for him.  Moreover, 
Claimant would be paid at a rate of $10.00 per hour instead of at a fixed or hourly rate.  
Respondents also have not produced any evidence that Claimant was to be paid under 
a trade or business name.  Furthermore, Employer provided the tools and equipment 
that were necessary to remove the heating units  from the Albertson’s store.  Finally, 
Respondents have failed to produce any documentation that Claimant was hired as  an 
independent contractor.  Balancing the factors enumerated in §8-40-202(2)(a), C.R.S. 
reflects  that Respondents  have failed to overcome the presumption, by a 
preponderance of the evidence, that Claimant was an employee under the Act.
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Compensability

 8. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the 
evidence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals 
Office, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the Judge.  Faulkner, 12 P.3d at 846.

 9. As found, based on Claimant’s credible testimony and the consistent 
accounts of Mr. Pobar and Mr. Lee, Claimant has demonstrated by a preponderance of 
the evidence that he was injured during the course and scope of his employment with 
Respondents on September 4, 2007.  Claimant was removing Employer’s heating unit 
from an Albertson’s store at the direction of Employer.  Claimant was on top of a scissors 
lift using tools to manipulate and remove the heating unit.  While trying to hold the heater, 
Claimant lost his  footing and slipped between the rails of the scissors lift bucket.  He fell 
approximately 20 feet. Claimant landed on his  feet but shattered his heals.  Claimant 
subsequently remained in the VA hospital and the VA nursing home for several months 
to receive treatment and care for his foot injuries.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

1. Claimant was an employee of Employer pursuant to a contract of hire 
under §8-40-202(1)(b), C.R.S.

2. Respondents have failed to establish that Claimant was an “independent 
contractor” pursuant to §8-40-202(2) C.R.S.

3. Claimant suffered compensable Workers’ Compensation injuries during 
the course and scope of his employment with Employer on September 4, 2007.

DATED: June 16, 2009.

Peter J. Cannici
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-758-962

ISSUES

 The issue determined herein is reasonable necessity of medical benefits, 
specifically lumbar spine bone scan, magnetic resonance image (“MRI”) of the sacroiliac 
(“SI”) joints, and neurosurgical evaluation.

FINDINGS OF FACT

1.Claimant suffered previous low back injuries in 2001 and 2003 while working as 
a commercial tire service person.  In 2003, he received only about three weeks of 
conservative treatment at Concentra.

2.Claimant began permanent full-time work for the employer in January 2003.  
He had to do frequent heavy lifting.

3.On February 1, 2008, claimant suffered onset of an admitted occupational 
disease to his low back.

4.A February 1, 2008, MRI showed L3-4 degeneration and protrusion.

5.On February 7, 2008, Dr. Sung, an orthopedic surgeon, examined claimant and 
diagnosed degenerative disc disease at L3-4 and L4-5.  He referred claimant for a 
discogram.

6.The February 28, 2008, discogram showed concordant pain at L3-4 and L4-5.   
Claimant also had a computed tomography scan with contrast.

7.On March 12, 2008, Dr. Sung recommended surgical fusion at L3-L5.  Dr. Sung 
requested prior authorization of the surgery.

8.On April 29, 2008, Dr. Peterson at Concentra examined claimant.  Dr. Peterson 
noted no significant changes in the MRI findings compared to a 2003 MRI.  Dr. Peterson 
diagnosed degenerative disc disease, partly due to claimant’s heavy work.  Dr. Peterson 
referred claimant back to Dr. Sung for evaluation and probable surgery.

9.On May 13, 2008, the insurer filed a general admission of liability for medical 
benefits and temporary disability benefits.

10.On June 9, 2008, Dr. Stephen Lindenbaum performed a medical records 
review for respondents.  He concluded that the requested two-level fusion surgery was 
not medically necessary because claimant had no documented conservative treatment.
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11.In August 2008, claimant moved to Yakima, Washington.  The parties  had 
some difficulty finding a new authorized treating physician who would accept a Colorado 
workers’ compensation patient.

12.On January 16, 2009, Dr. Thysell examined claimant.  Dr. Thysell completed 
only a brief, handwritten one-page report form.  He recommended that claimant be 
referred to a neurosurgeon, “along with bone scan and MRI of the sacroiliac joints.”  In 
the section for pending studies, Dr. Thysell wrote, “bone scan; MRI sacroiliac joint.”

13.Dr. Antonelli performed a medical records review for respondents.  On 
February 12, 2009, she called Dr. Thysell, who indicated that claimant had had enough 
studies and he really needed neurosurgical evaluation.  In her February 13, 2009, 
report, Dr. Antonelli noted that a lumbar bone scan and lumbar MRI were not medically 
necessary and that Dr. Thysell had withdrawn those requests.

14.The preponderance of the record evidence does not demonstrate that lumbar 
bone scan or MRI of the SI joints is reasonably necessary to cure or relieve the effects 
of claimant’s  admitted occupational disease.  Dr. Thysell did not provide any explanation 
of the need for those studies and has, apparently, withdrawn his recommendation for 
the additional tests.  The record evidence does not suggest SI joint involvement.  If such 
involvement is reasonably expected, the attending physician needs to explain it.

15.The preponderance of the record evidence demonstrates that claimant needs 
referral to a neurosurgeon near his residence.  Dr. Sung, an orthopedic surgeon, had 
already recommended surgery, although Dr. Lindenbaum and respondents had 
disagreed with that recommendation.  Dr. Thysell did not actually refer claimant to a 
neurosurgeon, although he indicated that was the next step.  The absence of recent 
conservative treatment weighs  against immediate surgery, but neurosurgical evaluation 
is reasonably necessary.  

CONCLUSIONS OF LAW

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant must prove 
entitlement to benefits by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is  that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is  more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, 
the preponderance of the record evidence does not demonstrate that lumbar bone scan 
or MRI of the SI joints is  reasonably necessary to cure or relieve the effects of 
claimant’s admitted occupational disease.  As found, the preponderance of the record 
evidence demonstrates that claimant needs referral to a neurosurgeon near his 
residence.  
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ORDER

 It is therefore ordered that:

1.Claimant’s request for an order to provide a lumbar bone scan or MRI of the SI 
joints is denied and dismissed.

2.The insurer shall refer claimant to a neurosurgeon near claimant’s residence 
and shall pay for the examination by that neurosurgeon.  

3.All matters not determined herein are reserved for future determination.

DATED:  June 11, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-761-186

ISSUES

The sole issue determined was whether or not the Claimant proved by a 
preponderance of the credible and persuasive evidence that she sustained a 
compensable injury arising out of and in the course of her employment on March 1, 
2008.   

FINDINGS OF FACT

1. Claimant was struck by a shopping cart on or about March 1, 2008, while she 
was engaged in her employment with Respondent-Employer.  The shopping 
carts were being moved by a co-employee and the co-employee was 
purposefully trying to strike the Claimant.  

2. Claimant testified that she had felt pain as a result of the shopping carts striking 
her, but did not have a disabling injury and did not seek medical attention.  

3. On March 10, 2008, Claimant presented to the emergency room at Exempla St. 
Joseph’s for treatment of an unrelated condition.  Claimant did not complain of 
any low back pain to the emergency room physicians.  
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4. On May 27, 2008, Claimant subsequently sought medical care at Southern 
Colorado Clinic with Dr. Nicholas Kurz.  Dr. Kurz opined that Claimant’s 
mechanism of injury was  inconsistent with her reports of pain.  Claimant’s  pain 
symptoms were out of proportion to her physical findings.  Dr. Kurz opined that 
Claimant’s alleged symptoms and pain were not work-related.  

4. On October 17, 2008, a telephonic deposition of Dr. Kurz was conducted.  Dr. 
Kurz testified that Claimant’s alleged injury was not work-related in nature.  
Specifically, Dr. Kurz testified that the type of mechanism of injury sustained by 
the Claimant would not produce the symptoms that Claimant had alleged.  

5. Dr. Kurz is a Colorado licensed and level II accredited physician.   

6. On October 27, 2008, Claimant underwent and independent medical evaluation 
(IME) with Dr. Timothy Hall.  In his  IME report, Dr. Hall examined the Claimant 
and opined that the incident on March 1, 2008 resulted in a compensable injury 
to Claimant’s low back.  Dr. Hall further indicated that additional medical 
treatment was needed to relieve Claimant of the effects of the injury.  

7. On January 9, 2009 Claimant filed an Application for Hearing asserting issues, 
including compensability, medical benefits, authorized provider, reasonably 
necessary, average weekly wage, and temporary disability benefits  from March 2, 
2008 and ongoing.   

8. On January 19, 2009 a deposition of Dr. Hall was conducted.  Dr. Hall testified 
that Claimant was not disabled as a result of the incident on March 1, 2008.  Dr. 
Hall further testified that symptoms of early bruising would appear within the first 
week to ten days of an injury.  

9. On February 6, 2009 Respondents filed a Response to Application for Hearing 
asserting issues, including compensability, medical benefits, authorized provider, 
reasonably necessary, and 8-42-103(1).  

10.The findings by the treating physician at Exempla St. Joseph’s Hospital 
contradict the Claimant’s  reports  of pain to Dr. Hall.  The ALJ finds Dr. Hall’s 
deposition testimony to be unpersuasive.  

11. It is specifically found that the expert opinion of Dr. Kurz is more credible and 
more persuasive than the opinions  of all other healthcare providers including, but 
not limited to, Dr. Hall. 

12. It is specifically found that Claimant failed to meet her burden of proof that the 
alleged incident resulted in a compensable work-related injury.  

CONCLUSIONS OF LAW
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1. A Claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits  by a preponderance of the evidence.  §8-43-201, C.R.S. 
(2008)  A preponderance of the evidence is  that which leads the trier of fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 529 P.2d 792 (Colo. 1979); People v. M.A., 104 P.3d 273, 275 
(Colo. App. 2004).  The facts in a workers’ compensation case must be 
interpreted neutrally, neither in favor of the rights of the Claimant nor in favor of 
the employer’s  rights.  §8-43-201, C.R.S. (2008)  A Workers’ Compensation case 
is decided on its merits.  §8-43-201, C.R.S. (2008)

2. The Judge’s factual findings concern only evidence that is  dispositive of the issue 
involved; the Judge does not need to address  every piece of evidence that might 
lead to a conflicting conclusion, or he has rejected evidence contrary to the 
findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 
(Colo. App. 2000).

3. The test as to whether injury has arisen out of course of employment is whether 
there is a causal connection between duties of employment and injury suffered. 
Deterts v. Times Pub. Co., 552 P.2d 1033, (Colo. App. 1976).   Specifically, in 
order for an injury to be compensable, there must be an accident and the injury 
complained of must have some causal connection with an industrial accident. 
Industrial Com'n of Colo. v. Horner, 325 P.2d 698, (Colo. 1958).  All that is 
necessary to warrant finding of causal connection between accident and 
disability is proof of facts  and circumstances which would indicate with 
reasonable probability that disabling condition resulted from, or was aggravated 
by, the accident. Colorado Fuel & Iron Corp. v. Industrial Com'n of Colo., 269 P.
2d 1070, (Colo. 1954).  

4. Mere fact that one has suffered a physical injury, or has contracted a disease 
listed under Occupational Disease Disability Act, does not mandate award of 
workmen's compensation benefits; test for determining Claimant's compensable 
status turns on industrial disability or loss of earning capacity; inability, as result 
of work-connected injury or disease, to perform or obtain work suitable to 
Claimant's  qualifications and training.  American Metals Climax, Inc. v. Cisneros, 
571 P.2d 315, (Colo. App. 1977).  

5. Claimant argues that the incident on March 1, 2008 resulted in a compensable 
injury.  The ALJ disagrees.  

6. Although Claimant was struck by shopping carts and an incident occurred on 
March 1, 2008, Claimant failed to prove by a preponderance of the evidence that 
she sustained a compensable injury resulting from the incident.  

7. The ALJ concludes  that the medical and other credible evidence is  insufficient to 
establish that it is more likely than not that the Claimant sustained a 
compensable work related injury as a result of the March 1, 2008 incident.  
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ORDER

 It is therefore ordered that:

Claimant’s request for benefits under the Workers’ Compensation Act of Colorado 
is denied and dismissed.  

DATE: June 18, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-761-187

ISSUE

The following issue was raised for consideration at hearing:

 1. Whether Claimant is  responsible for her termination from employment and 
therefore not entitled to temporary total disability benefits (TTD). 

STIPULATIONS OF FACT

 Having considered the parties’ stipulation of fact and post hearing position 
statements, the following Stipulations of Fact are entered.

1. Claimant began employment as an employee with Respondent Employer 
on August 27, 2007.

2. On June 2, 2008, Claimant left foot was injured during the course of her 
employment with Respondent when a box of papers  weighing approximately 51 pounds 
fell off a cart onto her left foot.  Claimant sought and received medical treatment to her 
injured left foot that same day, June 2, 2008.  Claimant was treatment by Robert 
Klingelheber, D.O. of the Poudre Valley Health System.  

3. After her injury and initial medical treatment on June 2, 2008, Claimant 
was later seen by Michael G. Holthouser, M.D. who became and remains Claimant’s 
Primary Care Physician in this case.
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4. Claimant received temporary total disability benefits beginning on August 
4, 2008.  following the commencement of the TTD benefit, Claimant underwent surgery 
by Dr. Michael Houghton of the Orthopedic Center of the Rockies.  Dr. Houghton 
performed realignment and arthrodesis of the second metatarsal to the medial 
cuneiform bone of Claimant’s injured left foot.  See attached medical records  from Dr. 
Holthouser, Houghton, Basow and Physical Therapy records of the Orthopedic Center 
of the Rockies attached hereto and incorporated herein and moved into evidence by the 
parties in this matter.  

5. Claimant was released to work with restrictions for modified work by Dr. 
Holthouser on September 16, 2008.  Please see attached reports and subsequent 
medical reports.   

6. Respondents sent to the Claimant letters dated October 10, 2008, October 
16, 2008 October 22, 2008, offering modified duty to Claimant and a letter dated 
October 30, 2008, terminating Claimant’s employment.  Claimant’s attorney sent a letter 
to the adjuster handling Claimant’s workers’ compensation claim, with a copy being sent 
to the employer, dated October 24, 2008 and a subsequent letter to newly appointed 
counsel Matthew C. Hailey, Esq. dated November 25, 2008.  All said letters  are 
attached hereto and included by this  specific reference and moved into evidence by all 
parties.  The Claimant did not respond to the letters dated October 10, 16, and 22, 2008 
from her employer other than through her attorney in the above two described letters.  
Claimant would testify that in late October 2008 Claimant left a voice mail message to 
Joanna Praninkoss (SP) in employee relations for MMC, the parent company of 
Respondent employer, Kroll Inc., stating that the Claimant was not resigning from her 
job and that she is receiving harassing letters from the employer again.  Respondents 
would submit testimony  from Joanna Dranakoff that she never received any such 
voicemail message.  

7. The parties stipulate that the letters referenced above do not meet the 
requirements of Colorado Workers’ Compensation Rule 6.

CONCLUSIONS OF LAW

 Having considered the foregoing stipulated facts, the following Conclusions of 
Law are entered.

1. Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leaves the trier-of-fact, after considering all the evidence, to find 
that a fact is more probably true than not.  Page v Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  

2. A Workers’ Compensation case is  decided on its merits.  Section 
8-43-201, supra.  The facts  in a Workers’ Compensation case must be interpreted 
neutrally, neither in favor or the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.  The judge’s factual findings concern only the 
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evidence and inferences  that are found to be dispositive of the issues involved that; that 
the judge has  not addressed every piece of evidence and every inference that might 
lead to conflicting conclusions and has rejected evidence and inferences contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v Industrial Claims Appeals 
Office, 5 P.3d 385 (Colo. App. 2000).

3. Respondents contend that Sections 8-42-103(1)(g) and 8-420105(4) 
C.R.S. controls this claim.  Respondents assert that since Claimant caused his wage 
loss by not responding to the Employer’s request that she return to work that she 
caused her termination from employment and is  not entitled to temporary total disability 
benefits (TTD).  

4. It is  concluded consistent with Claimant’s arguments, that Claimant’s 
return to work is controlled by Workers’ Compensation Rule of Procedure, Rule 6.  
Respondents contend that Rule 6 only applies to circumstances where the 
Respondents want to unilaterally terminate TTD benefits.  However, it is concluded that 
when Claimant has an industrial injury, undergoes medical treatment, is  returned to 
work with restrictions in a modified duty position, the only way for Claimant to return to 
work in pursuant to the provision of Rule 6-1.  

5. Rule 6-1(A)(4) provides, as follows:

In all claims based upon an injury or disease occurring on or after 
July 1, 1991, an insurer may terminate temporary disability benefits 
without a hearing by filing an admission of liability form with: 

(4) a letter to the claimant or copy of a written offer delivered to the 
claimant with a signed certificate indicating service, containing both an 
offer of modified employment, setting forth duties, wages and hours and a 
statement from an authorized treating physician that the employment 
offered is within the claimant’s physical restrictions. A copy of the written 
inquiry to the treating physician shall be provided to the claimant by the 
insurer or the insured at the time the authorized treating physician is 
asked to provide a statement on the claimant’s capacity to perform the 
offered modified duty. The claimant is allowed a period of 3 business days 
to return to work in response to an offer of modified duty. The 3 business 
days runs  from the date of receipt of the job offer. Such admission of 
liability shall admit for temporary partial disability benefits, if any… 

6. The evidence established that the letters of October 10, 16, and 22, 2008 
did not comply with Rule 6-1(A)(4) and therefore the letters were ineffective to command 
Claimant’s return to work.   Furthermore, the letters did not provide the Respondents 
with justification to terminate Claimant’s employment  for failure to comply with his 
employer’s orders to return to a modified duty position.



275

7. Rule 6-1 (A)(4) has no meaning if Respondents can circumvent the intent 
of the rule by ordering the injured worker’s return to a modified duty position by 
correspondence that does not comply with Rule 6-1(A)(4).  It would not be reasonable 
to allow Respondents to disobey Rule 6-1(A)(4) and benefit from their actions  by 
terminating the injured worker and claiming the termination is the injured workers’ fault.  
Rule 6-1(A)(4) insures that an injured worker returns to the workplace in a modified duty 
position assigned  duties approved by his authorized treating physician.

8. It is  concluded that Claimant was not responsible for his termination from 
employment and therefore TTD should not be terminated.   

ORDER

 It is therefore ordered that:

 1. Respondents failed to sustain their burden of proof to establish by a 
preponderance of the evidence that Claimant is  responsible for his termination from 
employment.  Therefore, Respondents are liable to Claimant for continuing TTD 
benefits. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  June 25, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-761-275

ISSUES

 The following issues were raised for consideration at hearing.

1. Whether Claimant’s heart attack was a compensable injury;
2. Whether Claimant is entitled to temporary total disability benefits; and
3. Average weekly wage.
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FINDINGS OF FACT

 Having considered the evidence presented at hearing, the deposition testimony 
of Dr. Rubinstein, and the parties’ post hearing position statements, the following 
Findings of Fact are entered.

1. Claimant is the sole employee of Employer where he has been employed 
for the last 10 years, working in all phases of farming.  

2. Claimant is paid $2,000 per month plus a crop bonus, which is valued at 
$5,000 per year.

3. On March 23, 2008, Claimant had to travel to a seed dealer and pick up 
two pallets  of feed seed.  The distance from the farm to the seed dealer was about 30 
miles.  Claimant does this on a yearly basis.

4. Claimant drove a truck that did not have air conditioning. He attached a 
low trailer to the truck.   .  

5. Each pallet contained between 60 and 70 bags of seed. Each bag 
weighed about 50 pounds. The temperature that day was between 90 and 95 degreed.  

6. The dealer loaded the first pallet onto the truck with a forklift.  However, 
when the dealer tried to load the second pallet, the pallet broke and the bags of seed 
fell to the ground.  

7. To remedy the situation, the dealer placed another empty pallet on the 
trailer.  Then the dealer and Claimant reloaded the pallet.  The pallets had been 
wrapped in plastic to keep the load stable. However, after the pallet broke, the reloaded 
pallet was no longer wrapped in plastic.  

8. On the way back to the farm, the bags fell off the second pallet and 
Clamant had to stop and reload the pallet. This  occurred three to four times while 
traveling back to the farm. Each time it occurred, Claimant had to stop and reload about 
thirty bags.  This lengthened the travel time significantly.

9. While doing this, Claimant felt hot, sweaty and tired. He did not foresee 
the trip being strenuous or long and so he did not bring any extra water with him.  

10. When the Claimant arrived at the farm, he backed the trailer into a barn, 
which was about 10 degrees  hotter than it was outside.   He then used a forklift to 
remove the pallets from the trailer. 

11. Bags of milo, which were needed first, had originally been stacked on the 
top of the pallet.  However, after the pallet was reloaded at the dealer, the milo ended up 
at the bottom of the pallet.  This made it necessary for Claimant to unload the entire 
pallet to get to the bags of milo.  
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12. Claimant credibly testified that he had to lift bout 150 bags on his trip back to the 
farm and in the barn, for a total of about 7,500 pounds.  He testified that this was the 
most he exerted himself during the 10 years he had worked for Employer.  This 
testimony is unrebutted.  

13. Claimant credibly testified that when he started to unload the seed in the 
barn he began to feel sick. However, he was able to finish unloading the seed.  
Claimant thought that he was simply too hot so he took a break and ate his  lunch.  After 
eating about one-half of his lunch he vomited.  He then got into this own truck, which 
had functioning air-conditioning.  This made him feel better and he decided to fill the fuel 
tanks for the sprinkler system.  But every time Claimant got out of his truck he would 
again feel sick and would vomit.  

14. Claimant was able to finish filling the tanks and then went home.  He 
thought he might be having an asthma attack so he tried to use an inhaler but it was 
empty.  He took a hot shower but continued to feel sick.  His son went to the 
paramedic’s station about one block from Claimant’s home and they took him to the 
hospital in Springfield, Colorado. From there he was airlifted to Aurora Regional Medical 
Center.  The Claimant was diagnosed as having suffered a heart attack. 

15. As a result of the heart attack the Claimant was off work until October 15, 
2008 when he returned to the farm and resumed his duties.  

16. In his testimony, Claimant said he had never had a pallet break before.  
The most bags he ever had to lift were eight to sixteen and even then he had help from 
his boss.  

17. One of the Claimant’s treating cardiologists, Dr Jeffrey Greenberg, stated 
in his June 12, 2008 report, “At present the patient’s medical condition and precipitation 
of his myocardial infarction occurred while performing heavy physical labor at work and 
is  subsequently related to a work related injury.” Dr. Greenberg’s opinion is inferred to 
be that the Claimant’s heart attack was brought on by Claimant’s physical exertion at 
work.  

18. Dr. Jeffrey Rubenstein, a board certified cardiologist, testified on behalf of 
the Claimant.  He stated that the Claimant had no risk factors for heart attack.  
Specifically, he did not have high blood pressure, diabetes or high cholesterol, was not 
a smoker, was not obese and did not have a sedentary lifestyle.  Also, the Claimant’s 
family did not have a history of coronary heart disease.  Also, he stated that the 
angiogram performed on the Claimant showed no plaque in the Claimant’s arteries.  

19. Dr. Rubenstein specifically testified in his deposition, and stated in his April 
6th and April 8, 2009 reports  that the Claimant’s heart attack was caused by high levels 
of exertion and dehydration.  His opinion was that the excessive work, the exposure to 
heat, and the lack of fluids caused the Claimant to have a heart attack.  It was  unclear 
from the testing as to whether the Claimant had a thrombosis or a spasm in the artery 
that caused diminished blood flow to the heart.  However, his credible opinion was that 
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whatever the actual mechanism, the heart attack itself was brought on by the unusual 
exertion at Claimant’s employment. 

20. Respondent’s expert witness, Dr. Mark Paz, also testified by deposition.  
He is an occupational physician and is board eligible in internal medicine.  He stated in 
his September 23, 2008 report, that the Claimant had an arterial occlusion caused by a 
plaque rupture and that the rupture could not be caused by exertion. 

21. Dr. Rubenstein disagreed with Dr. Paz and pointed out in his  deposition as 
well as in his April 8, 2009 report that there was no evidence of coronary artery plaque 
in the angiogram and no evidence of a rupture of plaque.  He also stated that even if 
there was a rupture, stress causes an increase in adrenalin, which can cause a plaque 
rupture. However the arterial wall showed no sign of  a plaque rupture.  

22. Dr. Paz also testified that exertion is not in and of itself a risk factor for a 
myocardial infarction.  However, he conceded in his  deposition that exercise could 
dislodge plaque from an artery.  He also conceded that once plaque was partially 
occluding an artery, the increase need for blood flow brought on by exertion, could 
cause a heart attack  

23. Dr. John Hughes examined the Claimant and concluded in his February 
16, 2009 report that the Claimant probably suffered a heart attack from the unusual 
exertion and the probable resulting dehydration.  

24. It is found that Claimant suffered a heart attack because of the unusual 
level of exertion, which the claimant was subjected to as a result of having to stack and 
restack the load.

25. It is found that Claimant has an average weekly wage of $557.69. 

26. It found that the Claimant was unable to work from March 24, 2008 until 
October 15, 2008.  Claimant testified that he was paid full wages for the first month by 
the employer.

CONCLUSIONS OF LAW

 Having made the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leaves the trier-of-fact, after considering all the evidence, to find 
that a fact is more probably true than not.  Page v Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  
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2. A Workers’ Compensation case is  decided on its merits.  Section 
8-43-201, supra.  The facts  in a Workers’ Compensation case must be interpreted 
neutrally, neither in favor or the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.  The judge’s factual findings concern only the 
evidence and inferences  that are found to be dispositive of the issues involved that; that 
the judge has  not addressed every piece of evidence and every inference that might 
lead to conflicting conclusions and has rejected evidence and inferences contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v Industrial Claims Appeals 
Office, 5 P.3d 385 (Colo. App. 2000).

3. The Colorado Workers Compensation Act provides at Section 8-41-302(2) that 
"Accident", "injury", and "occupational disease" shall not be construed to include 
disability or death caused by heart attack unless it is  shown by competent evidence that 
such heart attack was proximately caused by an unusual exertion arising out of and 
within the course of the employment.”

4.  Claimant has clearly shown by a preponderance of the evidence that he 
suffered a heart attack as a result of exertion, which was unusual.  Two cardiologists 
concluded this as did an occupational physician, Dr. John Hughes. The Claimant had no 
risk factors for having a heart attack.  There was no evidence of plaque in the 
Claimant’s arteries following the heart attack.  Dr. Paz admitted in his deposition that 
even if there was an occlusion of the Claimant’s artery from plaque or a clot, the 
increase need for blood as the result of exertion could cause a heart attack. Dr. 
Rubenstein stated that it was exertion and dehydration the caused a coronary spasm. 
Dr. Rubenstein said that even if there was plaque, it could have been dislodged as  a 
result of the exertion.

5. It is found that Claimant has an average weekly wage of $557.69. 

6. Claimant was unable to work for from March 24, 2008 until October 15, 
2008 as a result of the heart attack. However, he was paid full wages for the first month 
and thus did not become entitled to temporary total disability benefits  until April 24, 
2008.

ORDER

WHEREFORE, IT IS ORDERED:

1. That the Respondents shall provide medical benefits to the Clamant to cure 
and relieve the affects of his injury.

2. That the Respondents shall pay temporary total disability benefits at the rate 
of $371.42 per week from March 24, 2008 until October 15, 2008.  .

All matters not determined herein are reserved for future determination.
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DATED: June 25, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-761-738

ISSUES

 Whether the full and final settlement of Claimant’s  claim should be re-opened 
under the provisions of Section 8-43-204 (1), C.R.S. on the grounds of fraud or mutual 
mistake of material fact.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted injury on June 5, 2008.  Claimant was 
employed by Employer as a driver.  On the date of injury, Claimant was pulling rocks out 
of the back of a truck when the rocks  came loose from the tailgate of the truck and fell 
on Claimant. 

 2. Claimant presented to the emergency room at The Medical Center of 
Aurora South at 7:33 a.m. on June 10, 2008.  Claimant stated he had an injury to his 
chest and back.  Claimant stated his “past medical history” was “negative.

3. Claimant was seen by Dr. Eric Tentori on June 11, 2008.   Claimant denied 
a history of significant back issues.  Claimant advised he had a right thumb injury on the 
date of injury.  Dr. Tentori stated claimant denied a history of similar issues regarding his 
right thumb.  

   
 4. Claimant filed a Workers’ Claim for Compensation with the Division of 
Workers’ Compensation on June 10, 2008.  Claimant obtained the form from the 
Division of Workers’ Compensation himself. Claimant alleged he was injured on June 5, 
2008 and stated his  injuries  as being his  back and chest.  Claimant did not claim an 
injury to his right thumb in his Workers’ Claim for Compensation.

 5. Claimant had a workers’ compensation claim involving his low back in 
2000 for which he received treatment.  Claimant was seen at Aurora Medical Center on 
December 13, 2000 for a complaint of back pain from lifting a heavy refrigerator.  



281

Claimant had a history of a bulging disc from an injury 12 years  prior with the same type 
of symptoms.

 6. Claimant had a worker’ compensation claim for an injury on April 21, 2004 
which involved his low back.  Claimant was treated by Dr. Laura Caton, M.D. for this 
injury.  On June 4, 2004 Claimant requested Dr. Caton to release him from care and Dr. 
Caton discharged Claimant against medical advice on June 4, 2004.  Claimant settled 
that workers’ compensation claim prior to being placed at MMI and prior to receiving an 
impairment rating.  Claimant appeared pro se and received a pro se advisement in 
connection with the settlement of that claim that was approved by Order dated August 
21, 2007.

 7. Claimant had a prior workers’ compensation claim for a date of injury of 
July 12, 2007 involving his right thumb.  This injury caused claimant’s right thumb to 
sublux.  Claimant settled the claim prior to MMI and prior to receipt of an impairment 
rating.  Claimant participated in a pro se advisement prior to the approval of the 
settlement of this claim.

 8. The insurer had claimant complete a form regarding prior injuries.  On 
June 16, 2008 claimant acknowledged he had prior workers’ compensation claims but 
denied prior treatment for the injured body parts involved in the claim.  Claimant 
completed a health history form on June 19, 2008.  On that form claimant also denied 
prior problems in the right thumb and his low back.  Claimant’s explanation of the 
discrepancy on these forms and the history of his prior injuries on the basis  that he is 
not proficient in reading the English language is found not credible.

 9. Claimant admitted that he approached the insurer about settlement at the 
start of his  claim for the June 5, 2008 injury and submitted a demand of $20,000.00.   
Claimant stated to his  treating physician, Dr. Barry Ogin, on July 1, 2008 that he had 
asked the Insurer to provide him with a financial settlement. Claimant’s  testimony that a 
Ms. Jenkins from Insurer approached him to settle and suggested the figure of $20,000 
is not credible.  The Insurer rejected Claimant’s request to settle the claim at this time.

 10. Carol Von Eschen was  the claims representative for Claimant’s June 5, 
2008 injury.  She took over the handling of Claimant’s  claim on July 24, 2008.  Ms. Von 
Eschen reviewed the entire file noting Claimant had denied prior injuries to the claimed 
body parts.  Ms. Von Eschen began an investigation of Claimant’s  claim after noting that 
Claimant’s statements regarding prior injury to his  low back and right thumb were 
inconsistent with the prior claims records.

 11. Prior to September 26, 2008 Claimant was represented by counsel in 
connection with his claim for benefits for the June 5, 2008 injury.  Claimant’s counsel 
was permitted to withdraw from representation of Claimant by Order dated September 
26, 2008.  Claimant had requested that his attorney no longer represent him.  Claimant 
did not enlist new counsel and proceeded pro se.  Claimant filed a pro se Application for 
Hearing on September 12, 2008.  Claimant completed this Application in English.
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 12. Claimant contacted Ms. Von Eschen to discuss his claim while he was still 
represented by counsel.  Because claimant was represented, she refused to talk to 
Claimant.  Ms. Von Eschen did not talk to claimant until she received an order granting 
the withdrawal of counsel.

 13. Ms. Von Eschen last spoke with Claimant on October 2, 2008.  Ms. Von 
Eschen advised Claimant that she was proceeding to obtain records regarding 
Claimant’s prior injuries and intended to send those records to the current treating 
physicians.  In the beginning of October 2008, Ms. Von Eschen was that claimant was 
recording conversations.  At that time, Ms. Von Eschen refused to speak with claimant 
and required all conversations be done through Respondents’ counsel.  Ms. Von 
Eschen never had another conversation with claimant after that point in time.

 14. Claimant admitted that he was provided with copies of medical records 
from Dr. Tentori consisting of WC 164 Physician’s Report of Worker’s Compensation 
injury that stated permanent impairment was anticipated.  These medical records were 
obtained and provided to Claimant prior to the time he entered into settlement of the 
claim for the injury of June 5, 2008.

 15. When Claimant spoke with Ms. Von Eschen on October 2, 2008 Claimant 
again raised the issue of settlement.  Ms. Von Eschen credibly testified, and it is  found, 
that she was not interested in settlement of Claimant’s claim because she wanted to 
further investigate the claim and had scheduled an independent medical examination 
with Dr. Raschbacher.  Claimant had contacted Ms. Von Eschen about settlement and 
the eve of the IME with Dr. Raschbacher.

 16. Although Ms. Von Eschen did not want to settle Claimant’s claim with him 
and wished to proceed with the evaluation by Dr. Raschbacher, Ms. Von Eschen’s 
supervisor requested that she get the claim settled.  Ms. Von Eschen never spoke to 
claimant regarding the settlement or its  terms and made no representations or 
omissions regarding settlement.   Ms. Von Eschen’s testimony is credible.

 17. Ms. Von Eschen did not tell Claimant he had no claim, that he would not 
be able to find a lawyer to represent him, that his injuries were not related to the claimed 
accident or that there was ‘nothing wrong with him’.  Claimant’s testimony that Ms. Von 
Eschen made these statements to him is not credible.

 18. Claimant signed and entered into a Settlement Agreement and Motion for 
Approval of his June 5, 2008 claim on November 18, 2008.  In the written settlement 
agreement, Claimant was advised that he was settling claims for injuries to his low 
back, right thumb, and chest and was further advised that he had not reached MMI and 
had not received an impairment rating.  At paragraph 14 of the Settlement Agreement, 
Claimant represented that he had “carefully reviewed the terms of this Settlement, and 
Claimant understands the rights which are being waived as a result of this Settlement.”  
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Claimant further represented that he was agreeing to the settlement “of his own free 
will, without force, pressure, or coercion by anyone.”

 19. A pro se advisement hearing was held before Pre-Hearing Administrative 
Law Judge (“PALJ”) Sharon Fitzgerald of the Division of Workers’ Compensation on 
November 21, 2008.  A transcript of that advisement hearing was admitted into evidence 
as Exhibit S.  PALJ Fitzgerald confirmed claimant read the settlement carefully before 
he signed it.  Claimant agreed he understood everything in the settlement agreement.  
Claimant advised PALJ Fitzgerald that he understood he was settling the case before 
MMI, before an impairment rating was issued, and was giving up the right to obtain 
additional benefits.  PALJ Fitzgerald discussed what permanent impairment benefits 
were and Claimant agreed he was waiving his right to those benefits.  Claimant agreed 
no one promised him anything not written in the document to encourage him to settle.  
Claimant affirmed that he was not pressured or made to feel threatened to go through 
with the agreement to settle his claim.  Claimant stated he could make a knowing and 
voluntary decision to settle.  Claimant was  advised that he had the option to have the 
judge approve the settlement, to change his mind and decline to settle, or to reschedule 
the advisement and take additional time to consider the settlement.  Claimant asked 
that the settlement be approved and PALJ Fitzgerald approved the settlement and 
issued an Order of November 21, 2008 approving the settlement.

 20. Subsequent to approval of the settlement, Claimant returned to Dr. Barry 
Ogin and paid for Dr. Ogin to provide him with an impairment rating.  Prior to the 
settlement, Claimant had not been provided with an impairment rating from his treating 
physicians.

 21. Claimant’s testimony that he felt defrauded into settlement is not credible.  
Claimant’s testimony that he felt pressured into settlement or was advised that his claim 
lacked merit is likewise not credible.  There was no impairment rating issued until after 
the settlement, which claimant procured himself.  Claimant admitted he was provided 
forms from Dr. Tentori on numerous occasions prior to the settlement of the claim that 
indicated permanent impairment was anticipated.

 22. Claimant has failed to prove by a preponderance of the evidence, the 
existence of fraud or a mutual mistake of material fact.  

CONCLUSIONS OF LAW

23. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the 
burden of proving entitlement to benefits  by a preponderance of the evidence.  Section 
8-42-101, supra.   A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
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Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.

24. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The ALJ's factual findings concern only evidence that 
is  dispositive of the issues involved; the ALJ has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive or not credible.  Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385 (Colo. App. 2000).

25. Under the provisions of Section 8-43-204 (1), C.R.S. an injured employee 
may settle all or part of any claim for compensation benefits, penalties or interest.  If 
such settlement provides by its terms that the employee’s claim or award shall not be 
reopened, such settlement shall not be subject to being reopened under any provisions 
of articles 40 to 47 to title 8 other than on the ground of fraud or mutual mistake of 
material fact.

 26. The legal standard for adjudicating the existence of a mutual mistake of 
material fact is the standard for setting aside civil releases. Franklin v. Portfolio Inns, 
Inc., W.C. No. 3-957-460, July 30, 1993, aff'd., Portfolio Inns, Inc. v. Franklin, Colo. App. 
No. 93CA1386, July 28, 1994 (not selected for publication). The standard for setting 
aside civil releases was  established by our Supreme Court in Gleason v. Guzman, 623 
P.2d 378 (Colo. 1981).  In Guzman, the court indicated that a "mutual mistake of 
material fact" is  one which relates  to the "nature" of a known injury rather than a 
prediction about the future course and effects of the injury.  Gleason v. Guzman, 623 P.
2d 385. (emphasis added).  It is well established by case law that a full and final release 
may not be reopened on the basis of a mutual mistake of material fact, unless  the 
material fact pertains to a past or present fact.  Maryland Casualty v. Buckeye Gas 
Products Co., 797 P.2d 11 (Colo. 1990); Gleason v. Guzman, 623 P.2d 378 (Colo. 
1981). 

27. A material fact is one which relates to a basic assumption on which the 
contract was made.  It must have a material effect on the agreed upon exchange, and 
the mistake must not be one concerning which the party seeking relief bears the risk.  
See Davis v. Critter's Meat Factory, W.C. No. 3-063-709 (August 29, 1996), citing 
Masias v. Colorado Compensation Insurance Authority, (Colo. App. No. 94CA0989, July 
20, 1995) (not selected for publication) (relying on Restatement of Contracts  (Second) § 
152 ).  Finally, the mistake must be mutual.  Section 8-43-204(1)
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28. A mistake concerning the prognosis for an injured person's  recovery does 
not establish grounds  to reopen a claim. See Davis v. Flatiron Materials Co., 182 Colo. 
65, 511 P.2d 28 (1973).  A claimant’s assertion that the settlement was too low is  not 
basis for reopening of settlement.  Balachio v. Mu Zeta Housing Corp., W.C. No. 
4-221-033 & 4-221-429 (ICAO 1/10/05).  A settlement which reflects  a difference of 
opinion between the parties concerning the respondents' potential liability if the 
settlement were reopened and the case proceeded to hearing, is  not a mutual 
misunderstanding of an existing fact essential to the agreement.  Id.  

29. Claimant did not meet his  burden of proof to show there was a mutual 
mistake of material fact.  There was no impairment rating issued by an authorized 
treating physicians at the time of the settlement.  Medical records from Dr. Tentori 
indicated permanent impairment was anticipated.  This information was known, or 
available to both parties, when the case was settled.  After making an informed decision 
to enter into settlement, Claimant then went out and procured an impairment rating from 
Dr. Ogin.  Claimant clearly could have procured this rating prior to his agreement to 
enter into settlement of his  claim and prior to the advisement hearing before PALJ 
Fitzgerald. Claimant’s election to proceed with a settlement prior to MMI and prior to 
receipt of an impairment rating is  not a mutual mistake of material fact.  The fact that 
Claimant has previously settled claims prior to being placed at MMI and assigned an 
impairment rating shows that Claimant is aware of his options to settle his claim prior to 
receiving an impairment rating. 

 30. Claimant cannot claim he was mistaken about the fact that there was not 
an impairment rating or that one could be assigned, as it was discussed in the 
settlement agreement and the pro se advisement.  The settlement documents spelled 
out that there was a compromise of PPD prior to receipt of a rating and that a rating was 
a possibility in the claimant’s claim.  The advisement offered by Judge Fitzgerald 
explained claimant’s  rights in no uncertain terms and claimant agreed he understood 
those rights and wanted to proceed.

 31. As found, Claimant did not sustain his burden to prove the settlement was 
based on fraud.  Fraud exists when there has been a false representation of a material 
fact, or the representation of a material existing fact with reckless disregard of its falsity, 
or the concealment of a material fact which in equity and good conscience should have 
been disclosed). Morrison v. Goodspeed, 100 Colo. 470, 68 P.2d 458 (1937).  Claimant 
did not offer credible evidence that Respondents made a false representation of 
material fact.  Claimant has  failed to sustain his burden to prove the existence of fraud 
in the settlement of his claim.  

ORDER

 It is therefore ordered that:
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 Claimant’s Petition to Re-Open the settlement of his claim upon the grounds of 
fraud or mutual mistake of material fact is denied and dismissed.

DATED:  June 9, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-652

ISSUES

The following issues were presented:

1. Whether the Claimant’s claim is compensable.

2. Whether Dr. Dana Bennett, Dr. Jan Davis, Dr. Rawat, and Dr. Richard Nanes, 
and their referrals are authorized treating physicians.  Whether care provided at 
Parkview Medical Center and Centura Health Center was authorized.

3. Temporary Total Disability from June 30, 3008 and ongoing.  

4. Average weekly wage was stipulated at least the maximum rate, weekly disability 
 rate is therefore $753.41.

5. Affirmative defense of statute of limitations.

6.   Penalties against Claimant for failure to report claim in timely manner.  

FINDINGS OF FACT

The Administrative Law Judge enters the following findings of fact:

1. Claimant was born on May 9, 1966.  Claimant was an employee of the 
Respondent-Employer for over 10 years  prior to June 2008.  For many years prior to June 
2008 Claimant was a crane operator.  In June 2008 Claimant was operating the crane 
known as the middle crane as his employment for the Respondent-Employer. 

2. On occasion, over the course of Claimant’s  employment with Respondent-
Employer, while he was operating the middle crane, the middle crane would lose power to 
the controls.  When this would happen, Claimant would lose the ability to control the 
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movement of the crane.  On occasion when this would occur if the crane was close to and 
proceeding toward one of the walls, the crane would strike the wall.    This  happened on 
numerous occasions over the ten years of Claimant’s  employment with the Respondent-
Employer.  

3. On occasion the crane Claimant was operating would strike the wall so hard 
Claimant would be thrown against the inside of the cab.  That happened on his shift on the 
6th of June and the 19th of June 2008.  Claimant had complained to management about 
the crane losing power to the controls on numerous occasions.  

4. The bumpers for the middle crane were ‘blown out’ and not functioning during 
portions of 2008 including June 2008.  The bumpers are designed to absorb shock should 
the crane make contact with the wall.  The bumpers  were changed out in August 2008.  
With the bumpers blown out it was “steel on steel” when a crane would strike the wall.

5. The ALJ has considered all the evidence from the witness regarding the crane 
losing power to the controls, the crane striking the wall as well as  the amount of force with 
which the crane would strike the wall.  The ALJ acknowledges  that there is a conflict in this 
evidence.  The ALJ finds the Claimant to be credible in this regard.   

6. The credible evidence of record is  that the crane Claimant was operating struck the 
wall with significant force on June 6, 2008 and June 19, 2008.  On these occasions 
Claimant suffered a new and distinct injury to his neck and left shoulder.  The ALJ 
specifically notes that these are two distinct incidents and finds that the incident that 
caused the distinct injuries  to Claimant’s  neck and shoulder was the incident that occurred 
on his work shift of June 19, 2008.  

7. There was insufficient evidence that Claimant deliberately hit the wall or was 
reckless and that this  is why he hit the wall while operating his crane.  The credible 
evidence is  that Claimant, while operating his  crane on June 19, 2008, struck the wall 
hard as  a result of losing power.   Sufficient evidence exists that this injury occurred in the 
course and scope of Claimant’s employment.  There is insufficient evidence that this  injury 
occurred prior to June 2008.   Claimant was not in violation of a safety rule.  The ALJ finds 
insufficient evidence to support the Respondents’ claim of statute of limitation and 
insufficient evidence to support the claim for penalties.  

8. Claimant went to the Parkview Emergency Room on June 20, 2008 and reported 
neck and shoulder numbness after working and the crane he was operating struck the 
wall. On June 20, 2008 Claimant reported to Mr. Jack Hall PA-C or Dana Bennett, M.D that 
the crane he operates periodically loses power while rolling on trolley and he was thrown 
against the cab hard enough to break a bolt on the cab. On July 1, 2008, in an 
examination completed at CCOM by Dr. Richard Nanes under the heading “plan”, the 
doctor says, “based on the mechanism of injury it is my opinion that this is  a work related 
condition.”   This medical evidence supports a distinct injury occurring on his shift that 
started on June 19, 2008.   Any conflicting evidence is considered and disregarded.
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9. Claimant last worked on June 29, 2008.  On June 30, 2008 Dr. Bennet, through 
Jack Hall, PA-C, opined that Claimant should not return to work until further evaluation. On 
July 1, 2008 Claimant was seen by Dr. Richard Nanes, the company designated 
physician.  Dr. Nanes stated “I am going to keep him off of work as of 06/03/08 (sic) and 
today 07/01/08.”  At that time Dr. Nanes indicated that he would return him to work on July 
2, 2008.  In his report Dr. Nanes opined that Claimant’s condition, based on the described 
mechanism of injury, was work related.  He diagnosed a herniated disk with left sided 
radiculopathy also involving the thumb and C5 radiculopathy.   The disability that started 
on June 30, 2008 was due to the injury Claimant suffered on June 19, 2008.  

10. Dr. Nanes evaluated Claimant again on July 8, 2008.  Again he indicated that 
Claimant should observe the restrictions  of no climbing and no use of the left arm.  These 
restrict Claimant from performing his regular job duties.  The Respondent-Employer has 
not offered Claimant work within his  physical restrictions and his restrictions have not been 
lifted.  Claimant has not earned any wages since June 30, 2008 and has not been placed 
at maximum medical improvement.  Claimant has  been disabled due to the injuries he 
suffered on a continuing basis from June 30, 2008

11. At the time Claimant reported his industrial injury to the Respondent-Employer, a 
physician was not designated.  As Respondent-Employer failed to designate a provider in 
the first instance upon notice of Claimant’s injury, the right of selection passed to Claimant.  
Claimant exercised his right of selection and selected Dr. Dana Bennett.  Dr. Bennett and 
his referrals, including the June 26 MRI, Dr. Davis and Dr. Rawat, are deemed authorized.  

12. Claimant, as he needed care on an urgent basis, went to Parkview Hospital on 
June 20 and 21, 2008 as well as  St. Mary Corwin Hospital on June 30, 2008.  The ALJ 
finds that the need for treatment on these occasions was on an urgent or emergency basis 
and Claimant did not need to give notice to the employer nor await the employer’s choice 
of physician before seeking such medical attention.  It is  further found that the treatment 
rendered on such dates by such providers was reasonable and necessary.

13. The Respondent-Employer referred Claimant to Dr. Richard Nanes.  Dr. Nanes  is 
an authorized provider.    

14. All conflicting evidence has been considered and is disregarded. 

CONCLUSIONS OF LAW

The Administrative Law Judge enters the following Conclusions of Law:

1.      The Claimant has met his  burden of proof that it is  more probably true than not 
that he sustained an injury arising out of and in the course of his employment with the 
Respondent-Employer.  Whether the Claimant met that burden of proof is a factual 
question for resolution by the ALJ, and the decision of an ALJ must be upheld if 
supported by substantial evidence in the record. Dover Elevator Co. v. Industrial Claim 



289

Appeals Office, 961 P.2d 1141 (Colo. App. 1998). Substantial evidence is that quantum 
of probative evidence which a rational fact finder would accept as adequate to support a 
conclusion without regard to the existence of conflicting evidence. Metro Moving & 
Storage Co. v. Gussert, 914 P.2d 411, 415 (Colo. App. 1995).   Substantial evidence 
exists  to support the finding that the Claimant sustained an injury arising out of his 
employment with the Respondent-Employer on June 19, 2008.

2.  The Claimant has established and the ALJ found the existence of a disability, as 
contemplated by C.R. S. 8-42-103(1), from June 30, 2008 and ongoing.  Such finding is 
supported by substantial evidence.  The ALJ concludes that the Claimant is entitled to 
temporary total disability from and including June 30, 2008 and ongoing.   

3. “In all cases of injury, the employer or insurer has the right in the first instance to 
select the physician who attends said injured employee.  If the services of a physician 
are not tendered at the time of injury, the employee shall have the right to select a 
physician or chiropractor. …” C.R.S. 8-43-404 (5)(a).   The ALJ has  found that at the 
time the Respondent-Employer was made aware of the Claimant’s injury, a physician 
was not designated. As such the right of selection passed to the Claimant.  The 
Claimant selected Dr. Dana Bennett.  As such the ALJ concludes that Dr. Bennett is  the 
authorized treating physician.  As a matter of law the referrals  of Dr. Bennett are 
deemed authorized.  

4. “…in an emergency situation, an employee need not give notice to the employer 
nor await the employer's choice of a physician before seeking medical attention. A 
medical emergency allows an injured party the right to obtain treatment without 
undergoing the delay inherent in notifying the employer and obtaining his referral or 
approval. …”  Sims v. Industrial Claims Appeals Panel, 797 P.2d 777, (Col. App. 1990).  
The ALJ found that an emergency situation existed at the time the Claimant was treated 
at Parkview Hospital on June 20 and 21, 2008 and at St. Mary Corwin Hospital on June 
30, 2008.  The ALJ therefore concludes as a matter of law that such treatment is  the 
responsibility of the Respondent and is considered authorized care.  

5. The ALJ found that Respondent-Employer failed to provide sufficient evidence in 
support of penalties  against the claim.  The ALJ concludes  that such claim for penalties 
must fail as unsupported.

6. The ALJ found insufficient evidence in support of Respondent-Employer’s 
defense of statute of limitation.  The ALJ concludes that such must fail.    

ORDER

 It is therefore ordered that:

1.Claimant’s injury of June 19, 2008 is  compensable under the Workers’ 
Compensation Act of Colorado.
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2.Respondent-Employer/Insurer shall pay all authorized, reasonable and 
necessary medical expenses to cure or relieve Claimant from the effects of his injury, 
including costs incurred subsequent to June 19, 2008.

3.Respondent-Employer/Insurer shall pay Claimant temporary total disability 
benefits in the amount of $753.41 from June 30, 2008 and ongoing until terminated by 
operation of law.

4.Dr. Bennett, Dr. Jan Davis, Dr. Rawat, and Dr. Nanes and their referrals are 
authorized treating physicians.  Treatment at Parkview Medical Center was obtained on an 
emergency basis and is  therefore authorized.  Centura Health was seen on an emergency 
basis and is therefore authorized.  

5.Claimant’s average weekly wage is at least $1,130.12.  

6.Respondent Employer/Insurer shall pay statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due.

7.Respondent-Employer’s defense of statute of limitation is denied and 
dismissed.

8.Respondent-Employer’s claim for penalties is denied and dismissed.  

9.All matters not determined herein are reserved for future determination.

DATE: June 4, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-824

ISSUES

 The sole issue presented for determination by the parties  was compensability in 
both W. C. No. 4-766-824 and 4-773-581.  W.C. No. 4-766-824 concerns an injury date 
of July 28, 2008.  W.C. No. 4-773-581 concerns an injury date of September 12, 2008.

FINDINGS OF FACT



291

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed by Employer in the Production R Line.  Claimant’s 
date of hire was January 24, 2007.

 2. On July 28, 2008 Claimant was carrying a bag of cement when he tripped 
on a pallet causing him to fall and strike his back and right arm on a scale.

 3. On July 28, 2008 Claimant was working with Alberto Mercado and 
Fernando Zamora.  Mr. Mercado and Mr. Zamora were present when Claimant 
sustained his injury and assisted Claimant after he was injured.

 4. Claimant presented to the Emergency room at St. Anthony’s Hospital 
North on July 28, 2008 with a stated complaint of low back pain.  Claimant gave a 
history that he was lifting a 94 pound box and fell.

 5. Claimant was examined in the Emergency room at St. Anthony’s  Hospital 
North on July 28, 2008 by Physicians Assistant Jason Schmidthuber.  On physical 
examination, Claimant was found to have mild to moderate pain to palpation of the L5-
S1 intervertebral disc space and moderate right-sided paravertebral muscle tenderness/
mild paravertebral muscle spasm.  A positive right-sided straight leg raising at 30 
degress of flexion was noted.  Claimant was diagnosed with back strain, given 
medications and discharged to home to follow-up with the Workers’ Comp clinic.

 6. Albert Mercado completed a Witness Report of Injury dated July 29, 2008.  
Mr. Mercado stated that the incident had occurred on the R-line by the digital scale.  Mr. 
Mercado further stated in this  report that Claimant “was lifting a 94 pound bag of white 
cement and he tripped on an empty pallet and he hit his back on the corner of the 
scale.”  Mr. Mercado’s statement in consistent with his credible testimony at hearing and 
is found as fact.  

 7. On September 12, 2008 Claimant was working for Employer stacking 
bags of paving material.  On that date, Claimant lifted one of the bags of paving material 
to place it on a pallet and experienced a “pop” in his back.  

 8. Claimant presented to the Emergency room at St. Anthony’s Hospital 
North on September 15, 2008 complaining of back pain.  Claimant was examined on 
that date by Physicians Assistant Adam Yeagley.  On physical examination Claimant 
was noted to have tenderness over the left paravertebral muscles.  Claimant was 
diagnosed with lumbar strain and given medications.  

 9. Claimant was referred by Employer to Dr. Christian Updike, M. D. at 
Concentra Medical Center for evaluation and treatment.  Dr. Updike initially evaluated 
and examined Claimant on September 16, 2008.  Dr. Updike obtained a history that on 
July 28, 2008 Claimant was carrying a bag of cement and tripped on a pallet falling 
backwards and hitting his  back on the corner of a scale.  On September 16, 2008, Dr. 
Updike also obtained a history that on September 12, 2008 Claimant was lifting an 
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object that aggravated his  back and heard a “pop”.  Dr. Updike examined Claimant 
again on September 18, 2008 and obtained a similar history regarding the injury of 
September 12, 2008.

 10. When Dr. Updike examined Claimant on September 18, 2008 he noted a 
positive right-sided straight leg raising test of 50 degrees.  Dr. Updike testified, and it is 
found, that this positive straight leg raising test was consistent with a lifting type injury 
as Claimant described had occurred on September 12, 2008.  Although Dr. Updike 
strongly suspected symptom magnification at his  examination on September 18, 2009 
he diagnosed Claimant with “low back with radiculopathy” and prescribed medications.

 11. The ALJ finds Claimant’s testimony regarding the occurrence of injuries on 
July 28, 2008 and September 12, 2008 to be credible and persuasive.  Claimant’s 
testimony is supported by the credible testimony of co-workers and is consistent with 
histories of the injuries contained in the medical records from St. Anthony’s Hospital 
North and the records of the Employer designated physician, Dr. Updike.

 12. Claimant has proven by a preponderance of the evidence that he 
sustained injuries to his low back on July 28, 2008 and September 12, 2008 arising out 
of and in the course of employment with Employer.

CONCLUSIONS OF LAW

13. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the 
burden of proving entitlement to benefits  by a preponderance of the evidence.  Section 
8-42-101, supra.   A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.

14. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).
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 15. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.

 16. The claimant was required to prove by a preponderance of the evidence 
that the conditions for which he seeks medical treatment were proximately caused by an 
injury arising out of and in the course of the employment.  Section 8-41-301(1)(c), 
C.R.S.  The claimant must prove a causal nexus between the claimed disability and the 
work-related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  A pre-
existing disease or susceptibility to injury does not disqualify a claim if the employment 
aggravates, accelerates, or combines with the pre-existing disease or infirmity to 
produce a disability or need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990).  

 17. Section 8-41-301(1)(c), C.R.S., requires that an injury be “proximately 
caused by an injury or occupational disease arising out of and in the course of the 
employee’s employment.”  Thus, the claimant is required to prove a direct causal 
relationship between the injury and the disability and need for treatment.  However, the 
industrial injury need not be the sole cause of the disability if the injury is a significant, 
direct, and consequential factor in the disability.  See Subsequent Injury Fund v. 
Industrial Claim Appeals Office, __P.3d__ (Colo. App. No. 05CA0278, February 9, 
2006); Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. 
App. 2001); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).

18. Claimant has proven by a preponderance of the evidence that he 
sustained a compensable injury to his low back and right arm on July 28, 2008 in W.C. 
No. 4-766-824. Claimant’s testimony that on that date he was carrying a bag of cement 
and tripped on a pallet causing him to fall and strike his back on a scale is found to be 
credible.  Claimant’s testimony is  supported by the credible testimony of co-workers 
Alberto Mercado and Fernando Zamora as well as the Employer’s injury reports for the 
day in question.  Claimant’s fall caused the need for medical treatment and Claimant 
received treatment from the emergency room at St. Anthony’s Hospital where he was 
diagnosed with a low back strain.  This diagnosis is  supported by the testimony of Dr. 
Updike who agreed that Claimant sustained a work-related low back injury on July 28, 
2008.
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19. Claimant has proven by a preponderance of the evidence that he 
sustained a compensable injury to his  back on September 12, 2008 in W. C. No. 
4-773-851.  On that date, Claimant was lifting a bag of paving material to put on a pallet 
when he felt a “pop” in his back.  Claimant’s testimony is credible and consistent with 
the history obtained by Dr. Updike at his  evaluations of Claimant on September 16 and 
18, 2008.  Claimant’s testimony is also consistent with the history obtained by Dr. 
Ramos when he evaluated Claimant on September 29, 2008.  Dr. Updike testified, and 
it is found, that the positive right straight leg raising test he found at examination on 
September 18, 2008 was consistent with a lifting injury as alleged by Claimant.  The 
inconsistencies found in the medical records regarding the history of the mechanism of 
injury of either the July 28 or September 12 injuries can be attributed to the lack of 
reliable translation services for Claimant, Claimant being a poor historian and the 
physicians potential misunderstanding of the history being relayed by Claimant.  The 
ALJ concludes that these inconsistencies do not rise to the level of making the Claimant 
not credible regarding the occurrence of the injuries.  Additionally, no persuasive 
evidence was presented of injury occurring outside of work or of pre-existing injury.

ORDER

 It is therefore ordered that:

 Claimant sustained compensable injuries to his low back on July 28, 2008 and 
September 12, 2008.  No specific benefits were requested at hearing and none are 
awarded in the Order

All matters not determined herein are reserved for future determination.

DATED:  June 10, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-874

ISSUES

• Whether Claimant sustained an injury to his low back arising out of and in the course 
and scope of his employment with Employer;

• Whether Claimant is entitled medical benefits associated with the injury; and



295

• Whether Claimant’s spinal stenosis and/or thoracic myelopathy was caused, 
aggravated or accelerated by the May 2, 2008 industrial injury.

The parties entered into the following stipulations, which were approved and 
made an order of the court.  If the claim is found compensable:

• Claimant’s average weekly wage (AWW) is $150.00.

• Claimant is entitled to temporary partial disability (TPD) benefits from July 1 
through July 24, 2008. 

• Claimant is entitled to temporary total disability (TTD) benefits commencing July 
25, 2008 until terminated pursuant to the Workers’ Compensation Act. 

• Claimant’s medical treatment to date with Concentra, Cherry Creek Imaging and 
US Medical Group are reasonable, necessary and related. 

• Claimant’s medical treatment from Denver-Vail Orthopedics including, but not 
limited to Dr. Pamela Knight and Dr. Scott Stanley is unauthorized. 

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge enters the following 
Findings of Fact:

1. Claimant began working for Employer in March 2008 as a sorter.  Claimant’s job 
duties included sorting packages as they came down “the line” or on a conveyer.  
Claimant was required to lift boxes weighing 30 pounds to 160-170 pounds. 
Claimant worked 4 hours per day, 5 days per week. Claimant denied holding any 
other jobs at this time.

2. On May 2, 2008, Claimant was working at the Employer sorting job at 4:30 a.m., 
when boxes on an overhead conveyer belt jammed and a sixty to seventy pound 
box fell, striking Claimant in his  mid-lower back, as  he bent over to place a package 
on the low conveyer belt.  Claimant heard a co-worker yell “watch out” when 
Claimant was struck from above by the box. 

3. Claimant reported the injury and went to Employer’s authorized treating 
physician, Dr. Alan E. Shackelford at Concentra Medical Centers. Dr. Shackelford 
noted midline tenderness to palpation at T-10 to T-12 and L1-L2 and slight 
discomfort in the thoracolumbar spine with right and left rotation.  He assessed 
Claimant with a “back contusion.”  Claimant was  returned to regular duty work and 
was next evaluated by Dr. Jeffrey Wunder.    
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4. Claimant saw Dr. Wunder on June 26, 2008.  Dr. Wunder noted that the MRI 
completed on June 16, 2008 revealed diffuse disc dessication at L2-S1 and a minor 
bulge to the left of at L5-S1, which did not appear to be significant.  Dr. Wunder 
further noted that most prominent findings on the MRI were a disc dessication, 
degenerative disease and spinal stenosis at T12-L1.  Dr. Wunder noted a slight left 
leg limp.  He recommended continued physical therapy and traction.  

5. On July 1, 2008, Claimant returned to Dr. Shackelford at which time he issued 
physical restrictions of no lifting over 30 pounds, no bending greater than five times 
per hour, no pushing and/or pulling over 50 pounds of force, and no squatting and/
or kneeling.  

6. On July 3, 2008, Dr. Wunder opined that the structure of the lumbar spine would 
be non occupational and that Claimant appeared to have congenital malformations 
of the lumbar vertebrae in that area and associated spinal stenosis.  Dr. Wunder 
found that Claimant’s injury seemed to have aggravated the underlying condition, to 
a degree. Dr. Wunder also noted that Claimant was concurrently feeling left knee 
pain and seeking treatment with his family physician.  This  is supported by the 
medical record dated May 27, 2008, which reflects that Claimant saw his family 
physician, Dr. Lisa Davidson, and complained of knee pain and months of stiffness 
in his joints, including his knees.    

7. Claimant decided to obtain a second opinion from a doctor outside of the 
workers’ compensation system. He saw Dr. Pamela A. Knight on July 8, 2008. Dr. 
Knight noted that Claimant lack of proprioception bilaterally at the great toe and 
poor coordination with heel or toe walking. Dr. Knight opined that Claimant’s 
functional abilities were possibly affected by a combination of the stenosis, which 
was aggravated by the work injury, and the peripheral neuropathy.  Dr. Knight 
referred Claimant to Dr. Scott Stanley.

8. Claimant saw Dr. Stanley, an orthopedic surgeon, on July 17, 2008, who gave 
the opinion that Claimant’s injury at work exacerbated his  underlying condition of 
congenital stenosis.

9. On July 17, 2008, Claimant returned to Dr. Wunder who recommended that 
Claimant be referred to Dr. Jay Ogsbury for a neurosurgical consultation.  Dr. 
Wunder wanted Dr. Ogsbury’s opinion on surgical implications as well as causation 
and correlation of symptoms with anatomic findings.

10. On July 22, 2008, Dr. Ogsbury evaluated Claimant.  Claimant’s complaints at the 
time included pain in his  upper low back, plus discomfort in both hips, both 
buttocks, and both legs  more left than right, whole (front, back, and both sides and, 
thighs and for legs, feet and all toes). Claimant reported numbness and tingling, 
primarily in left leg. Claimant noted his leg control, motor skills  and balance were 
“not good.” Dr. Ogsbury’s clinical impression was T12-L1 congenital spinal stenosis-
significant disc protrusion T12/L1 producing increased spinal stenosis and conus 
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medularis compression; and myelo-radiculopathy. Dr. Ogsbury indicated Claimant 
had a mixed radicular and myelopathic picture. Dr. Ogsbury indicated that Claimant 
had convincing evidence of a myelopathy with hyperreflexia, possibly one beat of 
clonus and decreased position sensation and perhaps even hyperesthesia to pin 
sensation in his leg.

11. Dr. Ogsbury agreed that surgery was a reasonable and necessary option. Dr. 
Ogsbury also opined that if Claimant has never had any of these symptoms prior to 
the work injury, and has had this progressive set of symptomatology since the 
injury, then the symptoms, and any treatment thereof would have to be considered 
causally related to the work injury of May 2, 2008.

12. Thereafter, Claimant saw Dr. Sanjay Jatana for a surgical consultation.  Dr. 
Jatana’s impression was  lumbar spinal stenosis secondary to a disc protrusion and 
developmental stenosis.  He noted “work-related injury” and recommended a 
bilateral decompressive laminectomy.

13. On August 4, 2008, Claimant underwent decompressive laminectomy, T12-L1, 
with medial facetectomy and foraminotomy of the T12 and L1 nerve roots, 
evaluation of disc protrusion T12-L1. Claimant’s  pre-operative and post-operative 
diagnosis  was  T12-L1 disc protrusion and severe spinal stenosis; bilateral lower 
extremity myelopathy and radiculopathy and degenerative disc lumbar spine.  

14. Dr. Matt Miller referred Claimant to Dr. Eric Hammerberg for an evaluation which 
occurred on September 18 and 24, 2008.  Dr. Hammerberg’s impression was 
thoracic myelopathy secondary to severe central canal stenosis at T10-11, status 
post T12-L1 discetomy. Dr. Hammerberg opined that Claimant’s myelopathic picture 
appeared to be, at least in part, due to the myelomalacia at T10-11 and that 
accounted for Claimant’s continuing problems with balance and lower extremity 
dysfunction. Dr. Hammerberg indicated Claimant’s  cord compression pre-existed 
the injury that occurred on May 2, 2008. Dr. Hammerberg opined that the back 
injury did not aggravate Claimant’s thoracic myelopathy.

15. Claimant continued under the care of the doctors at Concentra Medical Centers 
and U.S. Medical Group until he moved from Colorado to Florida on or about 
September 4, 2008.  Claimant started treatment with Dr. Michael J. Webb in Florida.  
The most recent report from Dr. Webb reflects that Claimant is not at maximum 
medical improvement (MMI), restricted to lifting no more than 20 pounds and no 
bending at the waist.  Dr. Weber has made a referral to a neurosurgeon.  

16. Claimant’s direct supervisor for his  sorter position, Tafoya, testified that while 
Claimant was able to do the physical requirements  of his  job, Claimant had a 
noticeable heavy limp prior to May 2, 2008. Tafoya acknowledged that Claimant 
was never written up or disciplined for his job performance prior to May 2, 2008.   
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17. Claimant’s direct supervisor in the small sort department, Mangus, that when 
Claimant first came to work in her department prior to May 2, 2008, she thought that 
claimant had been assigned modified duty in small sort due to an injury. Mangus 
testified that Claimant walked with a limp. Claimant’s  job duties in small sort were 
essentially the same physical requirement both before the injury and after the injury. 
Mangus testified that Claimant was able to perform the physical requirements of the 
small sort position, prior to and subsequent to the injury, and was never written up 
or disciplined for inability to do his job because of his physical condition.  

18. Another Employer manager, Cook, testified that Claimant worked his first day 
with Employer working the sort line which included placing boxes in the package 
car. Cook testified that Claimant was unable to perform these job duties due to 
difficulty maneuvering on and off the package car with boxes. Claimant was then 
transferred to the sort line managed by Tafoya. Cook testified he observed Claimant 
with physical limitations including a significant limp and an inability to squat down 
and lift packages  off the ground.  Cook testified that claimant was never written up 
or disciplined due to his physical inability to perform his job duties with employer.  

19. On January 29, 2009 Claimant underwent an Independent Medical Examination 
with Dr. Allison Fall at the request of Respondents. Claimant gave a history of 
working as a box sorter and unloading boxes when he was bent forward towards 
the right and a box fell and landed in the middle of his  low back. Claimant 
underwent surgery which immediately resolved 85% of his  pain. Claimant denied 
any prior “serious” back injuries and no prior trauma to his  low back. Following the 
examination of the Claimant and review of the medical records, Dr. Fall felt that 
Claimant’s work-related diagnosis was a lumbar contusion. Dr. Fall felt that the 
contusion was not causally related to the severe spinal stenosis at T11-T12, nor the 
myelomalacia. Dr. Fall indicated in her report that an initial evaluation following the 
work-related injury to rule out acute fracture and possibly one or two visits would 
have been appropriate. Dr. Fall opined that Claimant’s industrial injury did not cause 
the need for thoracic surgery.  Dr. Fall indicated that based upon the industrial 
incident, work restrictions were not necessary. 

20. Dr. Fall testified consistent with her report.  Dr. Fall placed emphasis upon the 
fact that Claimant’s pathology pre-existed the work injury, however, conceded that 
Claimant did not have any of the pain complaints that the Claimant currently has, 
and has had, since the injury of May 2, 2008.  Dr. Fall also opined that stenosis can 
cause myelomalacia, but disagreed that this occurred in Claimant’s case. Dr. Fall 
explained that symptoms of myelomalacia include issues with balance and 
proprioception.  Dr. Fall further emphasized Claimant’s  past reports of back pain 
reflected in the medical records from 2004 and described below. 

21. On June 25, 2004, claimant was seen for a periodic health screening 
examination with family physician, Dr. Lisa Davidson. Claimant provided history of 
something falling on to his low back about four years ago. Claimant never had an x-
ray and never had neurologic symptoms, but sometimes felt very painful in the 
lumbar area. Claimant wondered if he sustained a back fracture that didn’t heal 
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correctly. Included in Claimant’s assessment was low back pain. Dr. Davidson 
suggested that Claimant undergo an x-ray to look for signs of old fracture, arthritis, 
or spondylolysthesis. 

22. Claimant saw Dr. Davidson on October 27, 2004 for primary complaints  of right 
shoulder pain. Past medical history was remarkable for chronic pain affecting the 
low back. 

23. Claimant had no work restrictions prior to May 2, 2008 and was able to perform 
his job duties.  Restrictions were first imposed on July 1, 2008. As of August 4, 
2008, the date of surgery, Claimant was unable to perform his job duties as  a sorter 
with Employer.  

24. Prior to May 2, 2008, Claimant had never specifically sought treatment for his 
back, nor had he experienced symptoms similar to those he experienced after May 
2, 2008.  In addition, no recommendation had been made by any medical provider 
that Claimant undergo back surgery.   

25. Dr. Webb maintains that Claimant has not reached MMI and referred Claimant 
out for a second neurological evaluation.  

26. Although Claimant remains on restrictions he has found employment in Florida 
which accommodates his restrictions, and he has been working since March of 
2009.

27. Based on the foregoing, Claimant has  established that on May 2, 2008, he 
sustained an injury to his low back while in the course and scope of employment.  It 
is  undisputed that a heavy box fell onto Claimant’s  back while he was working for 
Employer. The parties dispute the extent of the injuries  that flowed from the 
incident.  While it is true that Claimant had mentioned to his primary care physician 
that he sometimes felt low back pain due to a prior incident, Claimant was not in 
need of treatment before the incident on May 2, 2008.  Claimant credibly testified 
that he was not suffering from ongoing low back pain or other symptoms similar to 
those he felt following the incident on May 2, 2008.  Claimant’s testimony is 
supported by his ability to perform his job duties, which included heavy lifting, 
without work restrictions.  The testimony of Claimant’s supervisors that Claimant 
had a heavy limp before May 2, 2008 is inconsistent with the notation by Dr. 
Wunder on June 26, 2006, that Claimant had a slight limp. In addition, Claimant 
agreed he had a slight limp, and the medical records  reflect that Claimant was 
seeking treatment for left knee pain and stiffness. Finally, the Judge does not find 
persuasive Dr. Fall’s opinion that a notation of chronic back pain four years prior to 
the work incident leads to the conclusion that Claimant was  in need of treatment 
prior to the incident on May 2, 2008.   Claimant has established by a 
preponderance of the evidence, that the May 2, 2008 industrial accident aggravated 
and accelerated the preexisting degenerative condition producing the need for 
treatment.  



300

CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Judge enters the following 
Conclusions of Law:

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 
8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 
8-42-101, C.R.S.   A preponderance of the evidence is  that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a 
Workers' Compensation case are not interpreted liberally in favor of either the rights 
of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is  dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead 
to a conflicting conclusion and has  rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 
57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).  

4. A preexisting condition does not disqualify a claimant from receiving workers' 
compensation benefits. Rather, where the industrial injury aggravates, accelerates, 
or combines with a preexisting disease or infirmity to produce the need for treatment, 
the treatment is  a compensable consequence of the industrial injury. H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App.1990). Resolution of that issue is 
one of fact for the ALJ. F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 
1985).

5. As found, it is  uncontested that Claimant was struck in the back by a box on 
May 2, 2008 while in the course and scope of his employment. The parties, however, 
dispute the extent of the injuries that flowed from the incident.  While it is true that 
Claimant had mentioned to his  primary care physician that he sometimes felt low 
back pain due to a prior incident, Claimant was not in need of treatment before the 
incident on May 2, 2008.  Claimant credibly testified that he was not suffering from 
ongoing low back pain or other symptoms similar to those he felt following the 
incident on May 2, 2008.  Claimant’s testimony is  supported by his  ability to perform 
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his job duties, which included heavy lifting, without work restrictions.  The testimony 
of Claimant’s supervisors that Claimant had a heavy limp before May 2, 2008 is 
inconsistent with the notation by Dr. Wunder on June 26, 2006, that Claimant had a 
slight limp. In addition, Claimant agreed he had a slight limp, and the medical 
records reflect that Claimant was seeking treatment for left knee pain and stiffness. 

6. The opinions  of Drs. Wunder, Knight, Stanley, Ogsbury, are more persuasive 
than those of Dr. Fall.   All four physicians acknowledge that Claimant had 
preexisting congenital spinal stenosis, yet determined that the stenosis  was 
aggravated by the industrial injury.  Dr. Fall’s opinion relies  heavily upon a notation of 
chronic back pain in a medical record from 2004 and on a 2004 report of occasional 
pain following a blow to the back approximately eight years before the work incident.  
There is  no credible or persuasive evidence to suggest that Claimant was in need of 
treatment for his back prior to the incident on May 2, 2008, or that he had the severe 
symptoms he had following the incident. 

7. Although Drs. Fall and Hammerberg opined that Claimant’s  myelopathic 
condition is not related to his work injury nor aggravated by his work injury, Claimant 
was not suffering from the symptoms of this condition prior the incident on May 2, 
2008.  As Dr. Fall testified, symptoms of myelomalacia include issues with balance 
and proprioception.  There is  no persuasive evidence that Claimant was  having 
issues with either balance of proprioception prior to May 2, 2008.  Furthermore, Dr. 
Ogsbury opined that if Claimant did not have these symptoms prior to May 2, 2008, 
that they would be causally related to the work incident.  

8. Claimant has established by a preponderance of the evidence that the May 2, 
2008 industrial accident resulted in the onset of back pain and radicular symptoms, 
which Claimant had not previously experienced.  Such symptoms produced the need 
for treatment.  Accordingly, Claimant has established that the industrial accident 
aggravated and accelerated the preexisting degenerative conditions of stenosis and 
myelomalacia which produced the need for treatment, including all treatment 
rendered through the date of the hearing.   

9. Based on the finding of compensability, Claimant has also established that he 
is  entitled to reasonable and necessary medical treatment to cure and relieve the 
effects of the work injury.  Respondents are responsible for providing such 
reasonable, necessary and related medical benefits including those already 
provided.  

10.Claimant has further established entitlement to temporary disability benefits 
as stipulated by the parties.   Claimant’s new employment that began in March 2009 
may result in termination of TTD or payment of TPD.  The details of Claimant’s  hours 
and wages were not developed by the record.

ORDER



302

 It is therefore ordered that:

1. Claimant suffered a compensable industrial injury on May 2, 2008.

2. Claimant’s medical treatment at Concentra Medical Centers, U.S. Medical Group, 
and their referrals for MRIs and surgery with Dr. Sanjay Jatana, as well as his 
current treatment with Dr. Michael J. Webb are all found reasonable, necessary, 
and related. 

3. Pursuant to the stipulation of the parties Claimant’s AWW is $150.00.

4. Pursuant to the stipulation of the parties, Claimant is entitled to TPD benefits for 
the period between July 1, 2008, through July 23, 2008.

5. Claimant is entitled to TTD benefits from July 25, 2008, ongoing until he started 
new employment in March 2009.

6. Claimant is entitled to TPD benefits to the extent he does not earn $150.00 a 
week at his employment that commenced in March of 2009.

7. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

8. All matters not determined herein are reserved for future determination.

DATED:  June 19, 2009

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-769-948

ISSUES

The issues raised for consideration at hearing were compensability, medical 
benefits, and temporary total disability benefits.

FINDINGS OF FACT

After consideration of the evidence, including the submissions of the parties and 
the testimony at hearing, the ALJ enters the following Findings of Fact:
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1.Claimant alleged an injury on Friday, April 11, 2008 due to falling off a ladder 
onto his  tool belt. The height of the alleged fall is noted between 3 and 6 feet in the 
medical records. Claimant testified that he felt immediate onset of pain after falling off 
the ladder and that he called his  supervisor, Heath Herring, to report the incident the 
day it occurred. 

2.Mr. Herring testified claimant never called him on April 11, 2008 to report the 
alleged incident. Mr. Herring acknowledged during testimony that a co-worker of the 
claimant, Phil, who had been working with the claimant on April 11, 2008 told Mr. 
Herring on Monday April 14, 2008 that claimant had “taken a tumble” on Friday. Mr. 
Herring testified he sought out the claimant after Phil made this comment and asked the 
claimant about the incident. Mr. Herring testified the claimant never came to him directly 
to report the April 11, 2008 incident. Mr. Herring testified claimant responded that he 
was fine and told Mr. Herring it was no problem. Mr. Herring testified he offered to file a 
report and refer the claimant for medical care but claimant told him that he did not need 
medical care and did not want to file any report of an incident. Mr. Herring testified after 
this  conversation he presumed the claimant was fine and the incident of April 11, 2008 
was not further addressed. This  ALJ finds Mr. Herring’s testimony with respect to the 
reporting of the alleged incident more credible and persuasive than claimant’s account. 

3.Mr. Herring testified that from April 14, 2008 until June 30, 2008 on multiple 
occasions he worked with the claimant or observed claimant at the shop and claimant 
always appeared fine. This ALJ accepts  Mr. Herring’s testimony that claimant was able 
to perform his full normal job duties in this time frame and did not request any modified 
duty or further bring up the April 11, 2008 incident with Mr. Herring. Mr. Herring’s 
testimony was in direct conflict with the claimant’s  testimony that he asked Mr. Herring 
“at least 30 times” after the April 11, 2008 incident to file a claim and obtain medical 
care. Mr. Herring credibly and persuasively denied claimant’s allegation that Mr. Herring 
threatened the claimant and intimidated him from obtaining medical care. 

4.Mike Wetzbarger, the owner of the respondent-employer, testified that claimant 
did not report any injury to him on or around April 11, 2008. Mr. Wetzbarger testified he 
also had an opportunity to observe the claimant on multiple occasions between April 14, 
2008 and June 30, 2008 and claimant appeared physically fine and never requested 
modified employment or asked him to file a workers’ compensation claim. Mr. 
Wetzbarger testified claimant had access to him and could have come to him to discuss 
the alleged incident at any time if claimant felt Mr. Herring was not being responsive to 
his requests. Mr. Wetzbarger testified at no time between April 14, 2008 and June 30, 
2008 did claimant come to him to discuss the April 11, 2008 incident. 

5.Mr. Wetzbarger testified on June 30, 2008 he was on a job site with the 
claimant when claimant came to him and told him that he had a hernia he needed to 
have looked at. Because claimant seemed to indicate the hernia was work related, Mr. 
Wetzbarger directed claimant to the office to fill out an injury report. Mr. Wetzbarger 
testified that claimant did not mention anything about his  back hurting or the April 11, 
2008 incident when claimant discussed the hernia issue with him. Claimant filled out an 
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accident report slip on June 30, 2008 and was directed by the employer to Harmony 
Urgent Care Center for medical treatment on that date. 

6.Mr. Wetzbarger also testified that claimant had prior work related incidents, 
specifically a cut hand and an incident with a 2x4, for which claimant had reported the 
injury and obtained medical care. Mr. Wetzbarger testified based on these past 
experiences he thought claimant understood the workers’ compensation injury reporting 
process. Claimant had also signed several forms indicating the designated medical 
provider for the respondent-employer and directions for reporting injuries and obtaining 
care. 

7.Mr. Wetzbarger and Mr. Herring testified the employer held bi-weekly safety 
meetings, many of which were concluded by asking if any employee had any issues to 
address. Mr. Wetzberger and Mr. Herring testified between April 14, 2008 and June 30, 
2008 claimant attended many of these meetings  and never raised the April 11, 2008 
incident as an issue. 

8.Despite the claimant’s allegations that he was “broken” and physically 
incapacitated following the April 11, 2008 incident, it is  undisputed that claimant did not 
seek medical care for his alleged low back and hernia injuries until June 30, 2008. This 
ALJ finds claimant’s failure to seek medical care through an emergency facility, low cost 
medical clinic, or other source inconsistent with claimant’s allegations  regarding the 
extent of the symptoms he experienced after April 11, 2008.

9.Claimant was  returned to modified duty at the respondent-employer following 
the June 30, 2008 report of the April 11, 2008 alleged injury. Claimant acknowledged he 
was accommodated in a modified duty capacity. Mr. Herring testified that in September 
2008 claimant gradually stopped calling in for his  modified duty. Mr. Herring testified that 
on or about September 12, 2008 claimant came into the shop and cleared out his  tools. 
Mr. Herring testified the collection of tools in their industry signifies  that an individual has 
quit his employment. Mr. Wetzbarger’s  testimony also indicated his understanding and 
belief that claimant quit his employment voluntarily on or about September 12, 2008. 

10.Respondents filed a Notice of Contest with respect to the alleged April 11, 
2008 incident but elected to provide claimant medical care. Dr. Jeffrey Wunder 
ultimately became the primary authorized treating provider after Dr. Fredrick Scherr 
transferred care to Dr. Wunder due to concerns  regarding delayed recovery and lack of 
correlation between the claimant’s reported symptoms and objective findings. 
Respondents submit it was undisputed at hearing that Dr. Wunder is the primary 
authorized treating physician.

11.Claimant had a prior injury to his  low back on May 3, 2007, which affected the 
L4-5, and L5-S1 discs. Records indicate claimant was also treated for ankylosing 
spondylitis, a low back condition, as far back as  2004. This ALJ takes notice that 
claimant’s reported mechanism of injury, a fall onto his tool belt, is essentially the same 
mechanism of injury as the May 3, 2007 injury.  
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12.Claimant settled his May 3, 2007 claim on June 26, 2007 prior to reaching 
maximum medical improvement. At the time claimant settled the prior injury, an 
orthopedic surgical evaluation was pending with Dr. Benz. Claimant’s  MRI on June 11, 
2007 was reported as showing a bulge of the L4-5 intervertebral disc and a protrusion of 
L5-S1. Claimant denied to medical providers  in relation to the April 11, 2008 claim that 
the May 3, 2007 injury was a lost time claim. However, review of the records in 
conjunction with the May 3, 2007 injury clearly indicates claimant was not working for a 
period of time following the May 3, 2007 injury. This ALJ finds  that claimant was not 
forthcoming regarding the extent of the May 3, 2007 injury and resultant treatment 
which his medical providers providing care in relation to the April 11, 2008 alleged 
incident. 

13.Claimant testified that he was symptom free from June 2007 until April 2008. 
He made similar statements to his medical providers who treated him in relation to the 
April 11, 2008 incident stating he had received only minor treatment for the May 3, 2007 
injury and that his symptoms had completely resolved. On June 22, 2007 claimant told 
his medical providers he was getting worse and described his pain at 6/10. On 
September 26, 2007 claimant applied for a prescription for medical marijuana. In his 
application, claimant identified “chronic neck and low back pain” He identified pain on 
both his left and right side in the low back and indicated his pain was an 8 out of 10 in 
the past 24 hours. Claimant also indicated his low back pain “completely interferes” with 
his sleep and enjoyment of life. He also indicated his pain almost completely interferes 
with his general activities, mood, walking ability, and normal work duties. Claimant re-
applied for his medical marijuana prescription in September 2008 and failed to mention 
the alleged April 11, 2008 incident in his application.

14.A second MRI was performed on August 28, 2008 which was  reported as 
showing degenerative changes at L4-5 and L5-S1. Dr. Wunder, the primary treating 
physician stated in his report of September 30, 2008 the MRI conclusively ruled out the 
question of fractures which had been raised based on earlier x-rays. Dr. Wunder opined 
the August 28, 2008 MRI was essentially unchanged in comparison to the June 11, 
2007 MRI.

15.Claimant was placed at maximum medical improvement by Dr. Wunder on 
September 30, 2008 and rated with 5% whole person impairment for specific disorders 
of the lumbar spine. Lumbar inclinometer measurements were noted to be invalid. Dr. 
Wunder did not address the claimant’s  hernia as a prior treating medical provider, Dr. 
Scherr, had opined on July 24, 2008 “based on the mechanism of injury et cetera I do 
not believe that the hernia is  probably a work-related issue, as I do not see how the 
correlation, in my opinion, between the hernia and his injury. I do not see how that could 
have occurred.”

16.Claimant returned to Dr. Wunder for repeat inclinometer measurements on 
October 14, 2008. At that time Dr. Wunder noted he had received medical reports with 
respect to the claimant’s 2007 injury. Dr. Wunder noted the claimant’s exaggerated pain 



306

behaviors. Valid range of motion measurements were obtained and Dr. Wunder 
amended his impairment rating to 4% for range of motion deficits, fully apportioning the 
specific disorder rating to the May 3, 2007 injury. Dr. Wunder also noted the potential of 
secondary gain given claimant’s  request for narcotic analgesics and use of medical 
marijuana. When Dr. Wunder requested that a urine drug screen be performed claimant 
produced a medical marijuana license. Claimant had failed to disclose his use of 
medical marijuana to any of his treating medical providers prior to October 14, 2008. 

17.On October 22, 2008 Dr. Wunder discussed the results of the drug screen 
noting the presence of cannaboids, which was expected given claimant’s stated use of 
medical marijuana. However, Dr. Wunder also noted the positive results  for 
hydromorphone and hydrocodone. Claimant was not prescribed these medications by 
any providers in the chain of referral. Dr. Wunder considered this  a noncompliant 
response. On December 12, 2008, the claimant’s  next appointment with Dr. Wunder, Dr. 
Wunder discharged claimant from care and opined no further medical treatment of any 
kind was needed. 

18.Claimant testified that he did not use any other medications besides ibuprofen 
and medical marijuana. His  testimony is directly contradicted by the positive urine 
screen showing hydromorphone and hydrocodone on October 22, 2008. Claimant also 
testified that he has difficulty walking and drags his leg approximately 80% of each day. 
Respondents submitted a surveillance disk of the claimant taken in September 2008. 
Claimant is visible in the surveillance video walking with no apparent difficulty. 
Claimant’s credibility is further placed in question by records concerning his  scuba 
diving lessons obtained on March 10, 2009. In conjunction with these lessons, claimant 
filled out a medical history form where he denied any back pain or spine problems. 
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19.Based on the repeated inconsistencies in claimant’s  testimony, this  ALJ finds 
the testimony of Mr. Herring and Mr. Wetzbarger more credible than the claimant. 
Specifically, this ALJ finds the testimony of Mr. Herring more credible with respect to the 
April 11, 2008 incident. While Mr. Herring acknowledged being told the claimant “took a 
tumble” this ALJ accepts Mr. Herring’s testimony that the claimant told him that he was 
fine and did not require any medical care or desire to file a workers’ compensation 
claim. This ALJ accepts  Mr. Herring and Mr. Wetzbarger’s testimony that from April 14, 
2008 until June 30, 2008 claimant was able to work his full and normal duties with no 
difficulty and did not make any further mention of the April 11, 2008 incident, request 
medical care, or request to file workers’ compensation claim.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ draws the following 
conclusions of law:

1. Claimant bears the burden of proving by a preponderance of the evidence 
he sustained a compensable injury which arose out of and in the course and 
scope of his  employment.  Section 8-41-301(1) C.R.S.; City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads 
the trier fact, after considering all of the evidence, that a fact is  more probable 
than not. Page v. Clark, 592 P.2d 792 (Colo. 1979).  

2. The claimant argues he has proven by a preponderance of the evidence he 
sustained a compensable injury to his back and also sustained a hernia on April 
11, 2008. This ALJ disagrees.

3. Even where there is an acknowledged incident, this incident does not 
necessarily create a “compensable injury” within the meaning of the Act. 
Graphman v. Amberwood Court Care Center, W.C. No. 4-621-138 (ICAO June 29, 
2005). The Workers' Compensation Act creates a distinction between the terms 
"accident" and "injury." The term "accident" refers to an "unexpected, unusual, or 
undesigned occurrence." Section 8-40-201(1), C.R.S. In contrast, an "injury" 
refers  to the physical trauma caused by the accident. In other words, an 
"accident" is the cause and an "injury" is the result. City of Boulder v. Payne, 426 
P.2d 194 (Colo. 1967). 

4. No benefits  flow to the victim of an industrial accident unless the accident 
results in a compensable "injury." Claimant bears the burden of proving a 
compensable injury.  See e.g., Smith v. Dept. of Labor, 494 P.2d 598 (Colo. App. 
1972). Inconsistencies  in a claimant’s account of an injury or his  actions thereafter 
can provide sufficient basis to conclude the claimant has  failed to carry his burden 
of proof. Under the Act, a compensable injury is one which “requires medical 
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treatment or causes a disability.” Section 8-41-301(1)(c) C.R.S.; See e.g., 
Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. App. 1990). 

5. This  ALJ finds it is undisputed that claimant did not seek medical treatment 
for the alleged April 11, 2008 incident until June 30, 2008. This ALJ accepts the 
testimony of Heath Herring and Mike Wetzbarger as credible and persuasive and 
finds claimant did not sustain any lost time from work immediately following the 
April 11, 2008 incident. 

6. Therefore, this ALJ finds that claimant has failed to sustain his burden of 
proof to establish that the April 11, 2008 incident constituted a compensable injury. 
After consideration of the evidence presented, this ALJ finds  that the claimant 
failed to meet his burden of proof to show a causal connection between the April 
11, 2008 incident and a need for medical treatment.  

7. This  ALJ finds the claimant failed to sustain his  burden of proof to show the 
incident of April 11, 2008 caused disability. In Culver v. Ace Electric, 971 P.2d 641 
(Colo. 1999), the court defined “disability” as medical incapacity as evidenced by 
some loss of   bodily function, and loss of wage-earning capacity evidenced by an 
employee's inability to resume his prior work. Here, the claimant completed his 
employment duties on the date of the alleged incident and returned to his normal 
employment the first business day after the incident in question and continued to 
work, without demonstrable difficulty or complaint for approximately two months. 
The ALJ finds claimant’s ability to continue to work and failure to seek medical 
treatment more proximately to April 11, 2008 is inconsistent with claimant’s 
assertion that he experienced a compensable injury on April 11, 2008. 

8. Because this ALJ finds claimant failed to sustain his  burden of proof to 
demonstrate a compensable injury, this ALJ does not reach the other questions 
presented regarding claimant’s responsibility for termination from employment. 

9. The ALJ’s  factual findings concern only evidence that is  dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

ORDER

 Based upon the foregoing Findings of Fact and Conclusions of Law, the ALJ 
enters the following Order:

 Claimant’s claim for workers’ compensation benefits under the Workers’ 
Compensation Act is hereby DENIED and DISMISSED.
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All matters not determined herein are reserved for future determination.

DATED: June 25, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-770-776

ISSUES

 1. The issues for determination include compensability, medical benefits, 
temporary total disability benefits, temporary parties disability benefits and penalties for 
failure to carry workers’ compensation insurance pursuant to Section 8-43-408.  

FINDINGS OF FACT

 1. Claimant is  a 27 year old male who was working at a tire shop on or about 
August 19, 2008 when he approached Mr. Pearson, owner of Respondent 1, and 
initiated a conversation about performing work as  a sawyer on a project Respondent 1 
was working on for Respondent 2.  Mr. Pearson told Claimant he was looking for good 
help and Claimant advised Mr. Pearson that he was an experienced sawyer and would 
be available to work on the project falling trees.  Claimant testified that he had seen a 
“Help Wanted” sign near a truck parked on the driveway being constructed by 
Respondent 1 and was aware of the area where the work was being performed.  

 2. Claimant testified that he discussed an hourly wage with Mr. Pearson and 
was offered a position as a sawyer at $45 an hour if he had his own insurance and $35 
an hour if he didn’t have his own insurance.  Claimant testified he accepted the position 
at $35 per hour and made arrangements to begin working for Respondent 1.  Claimant 
gave his notice to the tire shop on August 20, 2008 and showed up at the construction 
site on August 21, 2008 with his chain saw and safety chaps.  Claimant did not have his 
hard hat on August 21, 2008 and was provided one at the job site.

 3. Mr. Pearson had called Mr. Rose, owner of a subcontracting firm hired to 
help excavate the road on August 20, 2008 and advised Mr. Rose that a new person 
would be showing up for work on August 21, 2008.  When Mr. Rose arrived at the site of 
the road being constructed on August 21, 2008, he met Claimant who was  waiting for 
the gate to be unlocked.  Mr. Rose unlocked the gate and Claimant and Mr. Rose drove 
to the designated area where the trees were to be felled.
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 4. Mr. Rose instructed Claimant on where to cut the trees, identifying the 
stakes that had been set out to mark the road construction.   Claimant testified that he 
was only instructed to fall trees  and was not involved in the road excavation.  Claimant 
testified that it was his understanding that he was on land owned by Respondent 2 at 
the time he was falling trees.

 5. Claimant worked until approximately 4:00 p.m. on August 21, 2008 and 
testified that when he left, he saw Mr. Pearson who told him he would see him 
tomorrow.  Claimant showed up on August 22, 2008 at 7:15 a.m. and Mr. Rose again 
showed up and let Claimant inside the gate and onto the property.  Claimant and Mr. 
Rose went up to the same spot and Claimant began felling trees at approximately 7:50 
a.m.  At approximately 2:00 p.m. while sawing a log that had been felled, the tree bowed 
and snapped hitting Claimant in the left calf, causing Claimant to fall and twisting his left 
leg.  

 6. After Claimant’s injury, Claimant was helped to his  truck by Mr. Harrington 
as no other worker was in the vicinity at the time of the injury.  Claimant put his truck into 
first gear and idled down the hill to where Mr. Pearson was working with a group of 
temporary laborers bundling timber.  Claimant reported to Mr. Pearson that he was 
injured and was going to Vail Valley Medical Center.  Claimant proceeded to drive down 
the hill to his fiancé’s employer and awaited for his fiancé to take him to the emergency 
room (ER).  Claimant eventually arrived a the hospital at approximately 5:00 p.m. where 
he was evaluated and given a prescription for Vicodin.

 7. Claimant contacted Mr. Pearson on Saturday, August 23, 2008 and was 
informed by Mr. Pearson that he would have a meeting with Claimant and Respondent 2 
on Monday at 10:00 a.m.  Claimant went to the job site on August 23, 2008 and was 
advised by Mr. Pearson that there was nothing Mr. Pearson could do for Claimant.  
Claimant sought treatment on his own with Dr. Sterettt and obtained an MRI of his  left 
knee on August 26, 2008 that revealed a rupture of the anterior cruciate ligament 
(“ACL”) and eventually underwent a total ACL reconstruction in September 2008.  
Claimant eventually returned to work on October 26, 2008 for a new employer.   

 8. Claimant testified that he worked a total of 15 ½ hours  over two days on 
the job site and had a handshake agreement with Mr. Pearson that he would be paid 
$35 per hour for the work.  The ALJ finds the testimony of Claimant credible.

 9. Mr. Pearson testified that he is the owner of Respondent 1 and was hired 
by Respondent 2 to build a road for a private residence.  The road to be constructed 
was just under 2 miles long.  In constructing the road, Respondent 1 needed to remove 
trees before the road could be constructed.  Respondent 1 testified that his  business 
has no employees and only uses  subcontractors.  Therefore, Respondent 1 does not 
have workers’ compensation insurance.

 10. Mr. Pearson testified that he had a conversation with Claimant on August 
19, 2008 when Claimant approached Respondent 1 about possible employment.  Mr. 
Pearson testified he told Claimant that he only hired independent contractors and told 
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Claimant he would have to have his own employee identification number (“EIN”), own 
equipment and own insurance.  It is undisputed that Respondent 1 does not have 
workers’ compensation insurance.  Mr. Pearson testified that on August 20, Claimant 
showed up with his  chainsaw, cut proof pants and hardhat ready for work.  Mr. Pearson 
testified that when he asked for Claimant’s paperwork, Claimant first said he would go 
get his paperwork, before eventually admitting he did not have proper paperwork.  Mr. 
Pearson testified that he then contacted Mr. Rose and Mr. Boles (the owner of a 
separate subcontracting firm working on the site) and told Mr. Rose and Mr. Boles that 
Claimant was willing to work as a sawyer, but Mr. Rose or Mr. Boles would need to treat 
Claimant as an employee of their company.

 11. Mr. Pearson testified that he saw Claimant at the job site on August 21, 
2008 and believed that Claimant was their demonstrating his ability as a sawyer for Mr. 
Rose or Mr. Boles before they would decide to hire Claimant on a full time basis.  Mr. 
Pearson testified he told Mr. Rose to tell Claimant not to come back to work unless he 
was contacted by Mr. Rose and told to return.  Mr. Pearson did not see the Claimant on 
August 22, 2008 until Claimant drove up to Mr. Pearson after the injury.  When Claimant 
reported his injury to Mr. Pearson, Mr. Pearson inquired as  to whom Claimant was 
working for at the time he was injured.  Mr. Pearson testified Claimant told him 
Respondent 1 was his employer.

 12. After Claimant’s injury, Mr. Pearson testified he contacted Mr. Rose to 
determine if Claimant was an employee of Mr. Rose’s company.  Respondent 1 called 
Mr. Rose to testify in this matter.  Mr. Rose testified that he was contact by Mr. Pearson 
in the afternoon or evening of August 20, 2008 and advised that there would be a new 
person showing up for work on August 21, 2008.  Mr. Rose met Claimant at the gate on 
August 21, 2008 and was  not surprised to see Claimant there based upon the telephone 
conversation with Mr. Pearson the previous evening.  Mr. Rose took Claimant up to the 
area where the trees were being cut down and instructed Claimant on the cutting area, 
explaining to Claimant not to cut outside the stakes, and how to cut the trees into 
appropriate dimensions.  Mr. Rose had received the information about the appropriate 
dimensions to cut the trees into from Mr. Boles.  Mr. Rose testified Claimant asked Mr. 
Rose about how he was to get paid on August 21, 2008.  Mr. Rose told Claimant to write 
down his hours and give the hours  to Mr. Pearson.  Mr. Rose testified that it was his 
belief when the Claimant arrived at work on August 21, 2008 that Claimant already had 
work.  Mr. Rose testified that Claimant’s work was not with his company.  

 13. Mr. Rose testified that on August 22, 2008 he and his employees  left the 
job site about noon because it was his birthday, so his employees were given the 
afternoon off.  Mr. Rose became aware of Claimant’s injury the next day when he was 
contacted by Mr. Pearson.  Mr. Rose was trap shooting with friends when Mr. Pearson 
called him and asked him to put Claimant on his workers’ compensation insurance.  Mr. 
Rose testified that he took a few minutes before calling Mr. Pearson back and providing 
Mr. Pearson with a made up number representing the cost of putting Claimant on his 
workers’ compensation insurance.  Mr. Rose testified he never explored putting the 



312

Claimant on his insurance and simply came up with a large number to reject the request 
of Mr. Pearson.  The ALJ finds the testimony of Mr. Rose credible.

 14. Mr. Pearson testified that he would not hire Claimant because Claimant 
did not have appropriate paperwork to document he was an independent contractor.  
Mr. Pearson, however, contacted Mr. Rose on August 20, 2008 and advised Mr. Rose 
that the Claimant would be at the job site on August 21, 2008, evidencing that Mr. 
Pearson had made arrangements for Claimant to perform work at the job site.  Mr. 
Pearson’s testimony that Claimant was to demonstrate his  ability as a sawyer for Mr. 
Rose and Mr. Boles was not supported by any other testimony, particularly that of Mr. 
Rose who testified at the hearing under subpoena.  Moreover, Mr. Pearson’s attempts  to 
have Claimant covered under Mr. Rose’s workers compensation policy after the 
accident occurred demonstrates compelling evidence that Mr. Pearson was aware that 
Claimant was an employee of Respondent 1, and took action to attempt to shift liability 
for Claimant’s  injuries to an existing workers’ compensation policy.  The ALJ finds  the 
testimony of Mr. Pearson to be not credible.

15. Respondent 1 argues  that Claimant was not an employee of Respondent 
1 because a contract for hire did not exist between Claimant and Respondent 1.  The 
ALJ is  not persuaded.  The undisputed testimony at the hearing showed that Claimant 
initiated a conversation with Mr. Pearson on or about August 19, 2008 regarding 
working as  a sawyer on the road construction project.  The undisputed testimony also 
showed that Mr. Pearson contacted Mr. Rose on August 20, 2008 to advise Mr. Rose 
that there would be a new person coming to the project to perform job duties as a 
sawyer on August 21, 2008.  Mr. Pearson testified that he attempted to retain Claimant 
as an independent contractor on August 20, 2008, but Claimant did not have the proper 
paperwork.  Mr. Pearson, however, did instruct Claimant to appear at the job site 
prepared to work on August 21, 2008 as evidenced by Mr. Pearson’s August 20, 2008 
phone call to Mr. Rose advising Mr. Rose that a new person would be coming to the job 
site the next morning.  The testimony differs as  to whether Claimant was instructed to 
return on August 22, 2008 to continue his employment on the project.  Insofar as  there 
is  a conflict in the evidence as to whether Claimant was to return on August 22, 2008, 
the ALJ credits  the testimony of the Claimant over the testimony of Mr. Pearson.  Mr. 
Pearson’s testimony that he overheard Mr. Rose instruct Claimant not to return unless 
instructed to do so by Mr. Rose is  contradicted by Mr. Rose’s testimony and the actions 
of Mr. Rose in letting Claimant back on the job site on the morning of August 22, 2008.  
Claimant’s testimony that he was hired to work as a sawyer earning $35 per hour was 
substantiated by Mr. Rose who testified that Claimant was to be paid $35 per hour.  As 
such, the ALJ finds that a contract of employment existed between Claimant and 
Respondent 1 as of August 22, 2008.

16. Respondent 1 also argues that because Respondent 1 was  not in the 
business of cutting trees.  Therefore, Respondent 1 argues that Claimant was the 
employee of Mr. Boles subcontracting company.  The ALJ is not persuaded.  
Respondent correctly noted that Claimant completed a workers’ claim for compensation 
form listing his “crew boss” as “Kip”.  “Kip” is purportedly an employee of Mr. Boles 
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subcontracting firm.  Respondent 1 also correctly pointed out that Claimant was 
instructed to cut the timber into specific lengths by Mr. Rose upon arriving at the work 
site on August 21, 2008.  The credible evidence at the hearing demonstrated that 
Claimant’s conversations with regard to employment prior to August 21, 2008 were all 
with Mr. Pearson.  There was no credible evidence that Mr. Pearson has  the ability or 
authority to hire employees for Mr. Boles subcontracting business.  Therefore, the 
credible evidence establishes that Claimant was an employee of Mr. Pearson.  

17. Respondent 1 did not argue at hearing that Claimant was an independent 
subcontractor pursuant to Section 8-40-202(2)(b).  However, the issue was raised by 
Respondent 2 and therefore, will be addressed by the ALJ.  In this  case, the evidence 
did not show that Claimant was not required to work exclusively for Respondent 1.  No 
quality standards were set forth for Claimant, except that he was instructed to cut the 
trees into specific lengths.  The ALJ interprets  this evidence to show that Claimant was 
instructed as to how to perform his work.  Claimant was paid at an hourly rate as 
opposed to a contract rate.  Respondent 1 was capable of terminating the work of 
Claimant at any time, as evidenced by Mr. Pearson’s  testimony that the Claimant was 
instructed not to show back up on his second day (even though the evidence of 
Claimant being told not to show up on August 22 is found to be not credible, it 
demonstrates that Mr. Pearson believed he had the authority to terminate Claimant’s 
work at the job site).  The ALJ finds that Respondent 1 did not provide Claimant with 
training.  Claimant brought his own chain saw and safety equipment with the exception 
of a hard hat on the first day.  However, equipment was also offered to Claimant at the 
job site.  Claimant was not required to use his own equipment and was provided with a 
hard hat on his first day on the job.  Respondent 1 did not dictate Claimant’s work 
schedule other that to instruct Claimant to show up in the morning.  The ALJ notes that 
Claimant was allowed to leave early if he so desired.  Claimant was to be paid 
personally instead of by check payable to the trade or business name.  Even though 
Claimant was not paid due to his short tenure, there was no credible testimony 
presented at the hearing that the Claimant had any trade or business name that he was 
to be paid under.  Lastly, the ALJ finds that the business operations were not combined, 
insofar as Claimant did not have a “business operation” with the exception of performing 
his own work.  Insofar as  the Claimant’s  “business operation” was performing sawyer 
work on his own, this “business operation” was combined with the business operation of 
Respondent 1, as Respondent 1’s business  operation included road construction.  The 
ALJ finds that no document exists establishing the contract for hire.  The ALJ further 
finds that the oral contract for hire establishes the criteria of subsections A, E, and G of 
Section 8-40-202(2)(b)(II), but fails to establish criteria for B, C, D, F, H and I.

18. Respondent 2 argues that he is immune from being held to be Claimant’s 
statutory employer by virtue of the residential exemption.  Respondent 2 is a physician 
who maintains his  primary residence and professional practice in Tennessee.  
Respondent 2 owns the property that consists of approximately 90 acres in Eagle 
County.  The property is completely surrounded by National Forest and does  not have 
road access.  Respondent 2 obtained an easement from the National Forest on July 18, 
2007 to allow for construction of a private road through the National Forest to allow 
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access to the property.  Respondent 2 contracted with Respondent 1 to construct the 
road up to and across his property.  Respondent 2 testified that his  property is zoned to 
allow for construction of up to two residences (one house on each 35 acres), as well as 
two ancillary buildings.  

19. Respondent 2 contracted with an architect in Tennessee on November 17, 
2007 for a project identified in the contract as Respondent 2’s  Home, “Eagle County, 
Colorado”.  The architecture plans establish a design of a house with the plan to begin 
construction in June, 2008.  Respondent 2 obtained a residential well permit on 
November 2007 to provide water to the residence.  The Permit Application indicates  that 
the well is intended for “ordinary household use in 1 to 3 single family dwellings” and 
irrigation.  Respondent 2 contracted with LKP Engineering for soil testing to be 
performed on the proposed house site on October 8, 2008.  Respondent 2 made an 
application to Xcel Energy for electric service for a single residential home on the 
property on April 1, 2008.  Respondent 2 testified that he initially hoped to begin 
construction in June, 2008 but has not been able to begin construction because the 
road access to the property is not completed.  Respondent 2 now hopes to have 
construction completed by 2010.  The ALJ finds the testimony of Respondent 2 credible.

20. The ALJ finds that the purpose of the construction of the road was as a 
driveway to access the property for a residential home for Respondent 2.  While 
construction on the residential home had not yet begun, completion of the access to the 
property needed to be completed prior to construction of the home to begin, and the 
driveway is an extension of the home insofar as the home can not exist without the 
driveway.  The driveway was being constructed pursuant to a legal easement 
Respondent 2 had obtained from the National Forest and therefore, the easement 
provides Respondent 2 with property interests in the easement.  The ALJ finds 
Respondent 2 credible insofar as Respondent 2 testified that he intended to build a 
residential home that would be considered a qualified residence pursuant to IRC 163(h)
(4)(A).

CONCLUSIONS OF LAW

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-102
(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
Likewise, Respondents have the burden of proving by a preponderance of the evidence 
any affirmative defenses properly raised in response to an application for hearing.  A 
preponderance of the evidence is that leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra.
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 2. A compensable industrial accident is  one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the 
industrial aggravation is the proximate cause of the disability or need for treatment.  See 
H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent 
Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is 
compensable if it “aggravates accelerates or combines  with“ a preexisting disease or 
infirmity to produce disability or need for treatment.  See H & H Warehouse v. Vicory, 
supra.

 3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).

4. Section 8-40-202(1)(b) defines “employee” as follows:

  Every person in the service of any person, association of persons, 
firm, or private corporation, including any public service corporation, 
personal representative, assignee, trustee, or receiver, under any 
contract of hire, express or implied, including aliens  and also 
including minors, whether lawfully or unlawfully employed, who for 
the purpose of articles  40 to 47 of this  title are considered the same 
and have the same power of contracting with respect to their 
employment as  adult employees, but not including any persons 
who are expressly excluded from articles 40 to 47 of this title or 
whose employment is but casual and not in the usual course of the 
trade, business, profession, or occupation of the employer.   The 
following persons shall also be deemed employees and entitled to 
benefits at the maximum rate provided by said articles, and, in the 
event of injury or death, their dependents shall likewise be entitled 
to such maximum benefits, if and when the association, team, 
group, or organization to which they belong has elected to become 
subject to articles 40 to 47 of this title and has insured its liability 
under said  articles:  All members  of privately organized volunteer 
fire departments, volunteer rescue teams or groups, volunteer 
disaster teams, volunteer ambulance teams or groups, and 
volunteer search teams and organizations while performing their 
respective duties as  members of such privately organized volunteer 
fire departments, volunteer rescue teams or groups, volunteer 
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disaster teams, volunteer ambulance teams or groups, and 
volunteer search teams and organizations and while engaged in 
organized drills, practice, or training necessary or proper for the 
performance or their respective duties.

 5. As found, Claimant was operating under a contract of hire with 
Respondent 1 at the time of his industrial injury on August 22, 2008.  As found, 
Claimant’s conversations regarding his work prior to beginning employment on August 
21, 2008 were with Mr. Pearson, owner of Respondent 1.  The ALJ finds no credible 
evidence that Claimant entered into a contract for hire with any other subcontractor on 
the job site after August 20, 2008.   

 6. Section 8-40-202(2)(a), supra, provides that an individual performing 
services for another is deemed to be an employee:

[U]nless such individual is free from control and direction in the 
performance of the service, both under the contract for performance of 
service and in fact and such individual is  customarily engaged in an 
independent trade, occupation, profession, or business related to the 
service performed.

 7. Section 8-40-202(2)(b)(II), supra, then sets forth nine factors to balance in 
determining if claimant is an employee or an independent contractor.  See Carpet 
Exchange of Denver, Inc. v. Industrial Claim Appeals Office, 859 P.2d 278 (Colo. App. 
1993).  A document may satisfy the requirement to prove independence, but a 
document is not required.  Section 8-40-202(2)(b)(III), supra, provides that the existence 
of any one of those factors is not conclusive evidence that the individual is an 
employee.  Consequently, the statute does not require satisfaction of all nine criteria in 
Section 8-40-202(2)(b)(II) in order to prove by a preponderance of the evidence that the 
individual is not a employee.   Nelson v. David Hachenberger, W.C. No. 4-313-962 
(Industrial Claim Appeals Office, March 9, 1998).  As found, Respondents have only 
established 3 of the balancing factors  in section 8-40-202(2)(b)(II).  As found, 
Respondents have failed to establish that Claimant was free from direction and control 
at the time of his  industrial injury on August 22, 2008.  As found, Claimant is an 
employee of Respondent 1 and suffered an industrial injury arising out of his 
employment on August 22, 2008.

 8. Section 8-41-402(1) provides in pertinent part:

  Every person, company, or corporation owning any real property or 
improvements thereon and contracting out any work done on and to 
said property to any contractor, subcontractor, or person who hires 
or uses employees in the doing of such work shall be deemed to be 
an employer under the terms of articles 40 to 47 of this title.  Every 
such contractor, subcontractor, or person, as well as  such 
contractor's, subcontractor's, and person's employees, shall be 
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deemed to be an employee, and such employer shall be liable as 
provided in said articles  to pay compensation for injury or death 
resulting therefrom to said contractor, subcontractor, or person and 
said employees or employees' dependents and, before 
commencing said work, shall insure and keep insured all liability as 
provided in said articles.  Such employer shall be entitled to recover 
the cost of such insurance from said contractor, subcontractor, or 
person and may withhold and deduct the same from the contract 
price or any royalties  or other money due, owing, or to become due 
to said contractor, subcontractor, or person. Articles  40 to 47 of this 
title shall not apply to the owner or occupant, or both, of residential 
real property which meets the definition of a "qualified residence" 
under section 163 (h) (4) (A) of the federal "Internal Revenue Code 
of 1986", as  amended, who contracts out any work done to the 
property, unless the person performing the work is  otherwise an 
employee of the owner or occupant, or both, of the property.

 9. Internal Revenue Code (“IRC”) § 163(h)(4)(A) defines  a “qualified 
residence” as follows:

  (I) the principal residence (within the meaning of section 121) of the 
taxpayer, and

  (II) 1 other residence of the taxpayer which is selected by the 
taxpayer for purposes of this subsection for the taxable year and 
which is  used by the taxpayer as a residence (within the meaning of 
section 280A(d)(1)).

 
 10. As an exception to the general rule prohibiting non-corporate taxpayers  
from deducting personal interest, I.R.C. § 163(h) allows the deduction of “qualified 
residence interest” that is  paid on either an acquisition or home equity indebtedness for 
a “qualified residence.”  See Organ v. Jorgensen, 888 P.2d 336 (Colo. App. 1994).  The 
enforcement regulations under the Internal Revenue Code allow a taxpayer to treat a 
home under construction as a qualified residence for a period of up to 24 months, but 
only if the residence becomes a qualified residence, without regard to that regulatory 
section, as of the time that the residence is  ready for occupancy.  Id., citing Treas. Reg. 
§ 4.463-10 T(p)(5).

 11. In Organ v. Jorgensen, supra., the court of appeals rejected the contention 
that Section 8-41-402(1) would exclude property owners who had not taken occupancy 
by the date of injury or hearing.  The court held that the General Assembly intended to 
provide the non-occupant residential real property owner of a house under construction 
with the same retroactive protection from liability as provided by the Code’s regulations.

 12. As found, Respondent 2 is the owner of real property who contracted out 
work to be done on said property.  As found, the property meets the definition of a 
“qualified residence” insofar as Respondent 2 is in the process of building a home on 
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said property.  The ALJ credits  the testimony of Respondent 2 along with evidence of 
the steps taken by Respondent 2 in building the house.  The ALJ notes that the vast 
majority of the steps taken by Respondent 2, including obtaining the well permit, and 
retaining an architect were performed prior to Claimant’s injury.  As such, the ALJ credits 
the testimony of Respondent 2 that the road construction across the easement from the 
National Forest to Respondent 2’s property is  part of Respondent 2’s construction of the 
“qualified residence” on the property.

 13. Claimant argues that Respondent 2 cannot claim the qualified residence 
exemption because no structure is  on the property.  The ALJ is  not persuaded.  The 
purpose of the construction of the road across the easement is  for building the 
residence.  Moreover, nothing in Section 8-41-402(1) requires that the work being 
performed be done to the “qualified residence.”  See Brown v. Muto, 943 P.2d 38 (Colo. 
App. 1996).  Claimant also argues that Respondent 2 cannot claim the qualified 
residence exception because no evidence of a building permit was presented at the 
hearing, and therefore, no residence could be presently built.  As mentioned above, the 
ALJ finds the testimony of Respondent 2 credible that the intentions of Respondent 2 is 
to build a residence on the property in question.  Credible evidence was presented of 
these intentions at the hearing including significant measures taken by Respondent 2 to 
lay the ground work for the construction of a residence, including obtaining appropriate 
permits, obtaining an easement to allow for access to the property, retaining an architect 
to design the residence, soil and foundation testing for building of the residence and 
obtaining an application for electricity to be provided to the residence.  The ALJ notes 
that some of these measures were taken prior to the Claimant’s injury and additional 
measures were taken after Claimant’s injury.  The ALJ finds the testimony of 
Respondent 2 as to his  intentions with regard to the property in question credible as it is 
supported by the documentation needed by Respondent 2 to build a qualified residence.  
As found, Claimant’s claim that he was a statutory employee of Respondent 2 is denied 
and dismissed.

 14. Respondents are liable for authorized medical treatment reasonably 
necessary to cure and relieve an employee from the effects of a work related injury.  
Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).  Pursuant to Section 8-42-404(5), C.R.S., Respondents are afforded 
the right, in the first instance, to select a physician to treat the industrial injury.  Once 
Respondents have exercised their right to select the treating physician, Claimant may 
not change physicians without first obtaining permission from the insurer or an ALJ.  
See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996).    
The right to select the treating physician, however, passes to Claimant where the 
employer fails to designate a physician willing to treat Claimant in the first instance.  
See Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  Section 
8-43-404(5), C.R.S. now requires the employer to provide an injured employee with a 
list of at least two physicians or medical providers willing to treat Claimant.

 15. As found, Claimant reported his  injury to his employer on August 22, 2008.  
Respondent 1 did not refer Claimant for treatment at that time, or any other time.  
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Therefore, the right to select the physician to treat Claimant’s  injury passed to Claimant.  
Claimant selected Dr. Sterettt.  The ALJ finds the injury of August 22, 2008 resulted in 
Claimant needing medical treatment from the emergency room and Dr. Sterettt.  The 
ALJ finds that the medical treatment from the ER and Dr. Sterettt is reasonable and 
necessary to cure and relieve Claimant from the effects of the industrial injury.

 14. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's  testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz  v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo.App. 1998).  

 15. As found, Claimant suffered a compensable injury while employed with 
Respondent 1 arising out of and in the course of his employment with Respondent 1 on 
August 22, 2008.  Claimant’s injury resulted in Claimant being temporarily and totally 
disabled from employment from August 23, 2008 through October 25, 2008.

 16.  Section 8-43-408(1), C.R.S. states in pertinent part:

In any case where the employer is subject to the provisions of articles  40 
to 47 of this title and at the time of an injury has not complied with the 
insurance provisions  of said articles, or has allowed the required 
insurance to terminate, or has  not effected a renewal thereof, the 
employee, if injured, or, if killed, the employee's dependents may claim the 
compensation and benefits provided in said articles, and in any such case 
the amounts  of compensation or benefits provided in said articles shall be 
increased fifty percent.

 17. As found, Respondent 1 was Claimant’s employer and was not insured for 
workers’ compensation benefits  at the time of Claimant’s injury.  As such, the penalty 
provisions of Section 8-43-408(1), C.R.S. are appropriate in this case.  Claimant’s 
compensation shall be increased by fifty percent (50%).
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ORDER

 It is therefore ordered that:

 1. Claimant suffered a compensable injury while employed with Respondent 
1 on August 22, 2008.

 2. Respondent 1 shall pay for Claimant’s  reasonable, necessary and related 
medical expenses from the ER and Dr. Sterettt.

 3. Respondent 1 shall pay Claimant TTD benefits for the period of August 23, 
2008 through October 25, 2008.

 4. Claimant’s disability benefits shall be increased by fifty percent (50%) 
pursuant to Section 8-43-408, C.R.S. for Respondent 1’s failure to secure workers’ 
compensation insurance.

 5. Claimant’s claim for benefits from Respondent 2 is denied and dismissed.

The employer shall pay interest to claimant at the rate of 8% per annum on all amounts 
of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  

Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-771-717

ISSUES

 Did Claimant prove by a preponderance of the evidence that she suffered 
a compensable injury arising out of and in the course of her employment with 
employer?

 Did Claimant prove by a preponderance of the evidence that she is 
entitled to temporary disability benefits  for the period of November 26 through 
November 30, 2007 and at what rate did Claimant prove for her average weekly 
wage?
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 Did Claimant prove that Respondent-employer is subject to penalties for 
failing to maintain workers’ compensation insurance pursuant to Sections 
8-43-408(1) and 8-44-101, C.R.S. 2007?

FINDINGS OF FACT

 1. Claimant testified that on November 26, 2007 she was  employed as  an 
assistant to Ms. Bermudez, the owner/operator of Nellie’s Child Care.  Claimant was 
paid $10 per hour and was guaranteed forty (40) hours per week.  Claimant routinely 
would work between forty-four (44) and forty-six (46) hours per week.  Claimant was not 
paid time and a half for overtime.  Claimant normally worked from 7:15 a.m. until 3:15 
p.m. each day but would work until 5:15 p.m. on two days per week.

2. On November 26, 2007, Claimant was at work when Ms. Bermudez asked 
Claimant to run errands for her, including taking Ms. Bermudez’ wedding dress to 
the dry cleaners  and picking up a soft drink for Ms. Bermudez’.  Claimant testified 
that it was not unusual for her employer to ask her to run errands  during business 
hours and that such work was a part of her employment functions as an assistant 
to Ms. Bermudez.  After dropping off Ms. Bermudez’ wedding dress, Claimant 
picked up a soft drink and returned to her employer’s place of business.  While 
walking up the walk to the building where employer’s  business was located, 
Claimant slipped on ice and fell to the ground injuring her left arm and wrist.

3. Claimant proceeded to her employer’s place of business, provided her 
employer with the slip from the dry cleaner, her drink and her change, and told 
her employer that she had slipped and fallen on the employer’s sidewalk.  
Claimant’s employer directed Claimant to the emergency room (“ER”) for 
treatment.

4. Claimant was evaluated at the ER and underwent x-rays of the left wrist 
that revealed a volar Barton’s  fracture.  Claimant was  placed in a sugar tong 
splint with a thumb spica extension and released.  Claimant returned to her 
employer and inquired about workers’ compensation insurance.  Ms. Bermudez 
advised Claimant that she did not have workers’ compensation insurance and 
would pay for her medical expenses personally.  Ms. Bermudez did not refer 
Claimant to a particular physician for treatment.

5. Claimant was evaluated by her primary care physician, Dr. Schoo, on 
November 28, 2007.  Dr. Schoo diagnosed Claimant with a fracture of her radius 
and ulna and recommended treatment with closed immobilization.  Claimant 
continued to treat with Dr. Schoo’s office on December 3, 2007, December 10, 
2007, December 14, 2007, December 19, 2007, January 9, 2008 and February 6, 
2008.  The ALJ finds that all visits with Dr. Schoo’s office are reasonable, 
necessary and related to Claimant’s November 26, 2007 wrist injury.  When 
Claimant was  last evaluated by Dr. Schoo on February 6, 2008, Dr. Schoo noted 
that Claimant’s arm appeared healed and Claimant reported doing well.
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6. Claimant testified that she was off of work from November 26, 2007 until 
November 30, 2007.  Claimant also testified that she missed approximately three 
days after November 30, 2007 to attend doctor appointments and was not paid 
for her time by employer for attending the doctor appointments.  The ALJ finds 
Claimant’s testimony regarding the accident and her lost time credible.

7. The ALJ finds Claimant was in the course and scope of her employment at 
the time of the industrial injury.  The ALJ finds that Claimant timely reported her 
injury to her employer and was not referred for medical treatment.  The 
employer’s right to select the authorized treating physician was therefore waived.  
Claimant has selected Dr. Schoo to be the authorized treating physician.  The 
ALJ finds that employer advised Claimant that workers’ compensation insurance 
was not in effect for the employer’s  business  on the date of injury.  The ALJ finds 
the Claimant’s testimony in this regard credible.

CONCLUSIONS OF LAW

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-102
(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra.  The ALJ’s factual findings concern only 
evidence that is dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

2. Claimant must prove by a preponderance of the evidence that his injury 
arose out of the course and scope of his  employment with employer.  Section 
8-41-301(1)(b), supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  
An injury occurs "in the course of" employment where claimant demonstrates  that 
the injury occurred within the time and place limits of his employment and during 
an activity that had some connection with his work-related functions.  See Triad 
Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  The "arise out of " requirement 
is  narrower and requires claimant to show a causal connection between the 
employment and injury such that the injury has its  origins  in the employee's work-
related functions and is sufficiently related to those functions to be considered 
part of the employment contract.  See Triad Painting Co. v. Blair, supra.
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3. In general, claimants  injured while going to or coming from work fail to 
qualify for recovery because such travel is not considered performance of services 
arising out of and in the course of employment.  Madden v. Mountain West Fabricators, 
977 P.2d 864 (Colo. 1999).   Our courts recognize exceptions to this general rule where 
circumstances create a causal connection between the employment and an injury 
occurring under special circumstances while an employee is going to or coming from 
work, such as:

Whether travel occurred during working hours;
Whether travel occurred on or off the employer's premises;
Whether travel was contemplated by the employment contract; and
Whether obligations or conditions of employment created a "zone of special 

danger" out of which the injury arose.

Madden v. Mountain West Fabricators, id.  Travel may be contemplated by the employment 
contract when the employee's travel is at the employer's express or implied request or when such 
travel confers a benefit on the employer beyond the sole fact of the employee's arrival at work.  
See Electric Mutual Liability Insurance Co. v. Industrial Commission, 154 Colo. 491, 391 P.2d 
677 (1964).

4. In this case, the ALJ finds that Claimant’s  travel was at the express 
request of Claimant’s employer, and therefore, the travel in this case was contemplated 
by the employment contract.  The ALJ also finds that Claimant’s  injury occurred during 
working hours and Claimant slipped an fell on the employer’s premises.  As found, 
Claimant has sustained her burden of proving an injury arising out of an in the course of 
her employment with employer.

5. Respondents are liable for authorized medical treatment reasonably 
necessary to cure and relieve an employee from the effects of a work related injury.  
Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).  Pursuant to Section 8-42-404(5), C.R.S., Respondents are afforded 
the right, in the first instance, to select a physician to treat the industrial injury.  Once 
Respondents have exercised their right to select the treating physician, Claimant may 
not change physicians without first obtaining permission from the insurer or an ALJ.  
See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996).    
The right to select the treating physician, however, passes to Claimant where the 
employer fails to designate a physician willing to treat Claimant in the first instance.  
See Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  Section 
8-43-404(5), C.R.S. now requires the employer to provide an injured employee with a 
list of at least two physicians or medical providers willing to treat Claimant.

6. As found, Claimant’s treatment at the emergency room on November 26, 
2007 is deemed compensable emergency treatment and employer is  responsible for the 
cost of Claimant’s  treatment, subject to the medical fee schedule.  As found, Claimant 
selected Dr. Schoo as her treating physician after Claimant was not timely referred for 
medical treatment by employer.  The treatment from Dr. Schoo is found to be 
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reasonable, necessary and related to Claimant’s November 26, 2007 workers’ 
compensation injury.

7. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), C.R.S., requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's  testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz  v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo.App. 1998).  

8. As found, Claimant was off of work from November 26 until November 30, 
2007.  Claimant is  entitled to four days of temporary total disability benefits.  As found, 
Claimant worked at least 44 hours per week and was paid a rate of $10 per hour.  The 
ALJ finds that Claimant’s average weekly wage is $440 per week.

9. As found, Respondent-employer did not have workers’ compensation 
insurance in effect at the time of the injury in violation of Section 8-44-101, C.R.S. 2007.  
Section 8-43-408(1), C.R.S. 2007 states in pertinent part:

In any case where the employer is subject to the provisions of 
articles 40 to 47 of this title and at the time of an injury has not 
complied with the insurance provisions of said articles, or has 
allowed the required insurance to terminate, or has not effected a 
renewal thereof, the employee, if injured, or, if killed, the 
employee's dependents may claim the compensation and benefits 
provided in said articles, and in any such case the amounts of 
compensation or benefits provided in said articles shall be 
increased fifty percent.

10. As found, Respondent-employer’s failure to maintain workers’ 
compensation insurance at the time of the injury results in an increase of Claimant’s 
compensation or benefits by fifty percent.

ORDER

 It is therefore ordered that:
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 1. Claimant’s average weekly wage is $440 per week.

 2. Respondent-employer shall pay for the reasonable, necessary and related 
medical treatment for Claimant’s November 26, 2007 injury.

 3. Respondent-employer shall pay Claimant temporary total disability 
benefits for the period of November 26, 2007 through November 30, 2007, a period of 
4/7 weeks.

4. In lieu of payment of the above compensation and benefits to the claimant, 
the Respondent-Employer shall:

 a. Deposit the sum of $2,635.72 with the Division of Workers' Compensation, 
as  trustee, to secure the payment of all unpaid compensation and benefits 
awarded.  The check shall be payable to: Division of Workers' 
Compensation/Trustee. The check shall be mailed to the Division of 
Workers' Compensation, P.O. Box 300009, Denver, Colorado 80203-0009, 
Attention:  Sue Sobolik/Trustee; or

 b. File a bond in the sum of $2.635.72 with the Division of Workers' 
Compensation within ten (10) days of the date of this order:

  (1) Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or

  (2) Issued by a surety company authorized to do business in Colorado.
  The bond shall guarantee payment of the compensation and benefits 

awarded.

 IT IS FURTHER ORDERED:  That the Respondent-Employer shall notify the 
Division of Workers' Compensation of payments made pursuant to this order.

 IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to 
review, shall not relieve the employer of the obligation to pay the designated sum to the 
trustee or to file the bond.  §8-43-408(2), C.R.S.

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  _June 3, 2009
Keith E. Mottram
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-773-573

ISSUES

The following issues were presented for consideration at hearing:

1. Whether Claimant suffered a compensable injury; and 
2. Whether Claimant was  disabled from her usual employment and therefore 

entitled temporary total disability benefits.

The parties stipulated, prior to hearing, that Claimant’s average weekly wage was 
$237.19.  

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post 
hearing position statement, the following Findings of Fact are entered.

1. The Employer is a grocery store chain. Claimant worked for the Employer 
as a courtesy clerk on October 4, 2008. Claimant has been so employed since 
November 1999.  Claimant earned a high school diploma, an associate’s degree at 
college, and she attended Picken business school.  Claimant earned an associate’s 
degree over a five-year period.  Claimant has difficulty learning.  She requires extra time 
and assistance.  Claimant has never had a driver’s license.  She lives with her mother 
and is driven places by her mother or takes public transportation.  

 2. On October 4, 2008, Claimant was performing her usual duties, sacking 
groceries, bringing in carts from the parking lot, and putting away merchandise on the 
store shelves. She worked during her shift with cashier, Denise Handy.  Claimant 
finished her regular duties and took her regular break.

 3. While in the break room, Claimant sat at a table and started eating candy 
from a bag on the table.  As Claimant was eating the candy, the store director, Vince 
Geist (Geist), also came into the break room.  

 4. Geist confronted Claimant about eating food without a store receipt.  
Claimant protested that the bag was open on the table.  It is a store policy that 
employees may not consume store merchandise without possessing a store receipt for 
the merchandise.  Claimant was aware of this policy.
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 5. Geist demanded the bag of candy.  Claimant testified that she turned over 
the bag of candy to Geist and did not remember anything further being said, except that 
she told Geist that the bag had been open on the break room table. 

 6. Geist credibly testified that Claimant, after being told to turn over the bag 
of candy, then unwrapped two more pieces of candy and placed the candy in her mouth.  
Geist further credibly testified that Claimant handed to him both the empty candy 
wrappers and the bag of candy.  Geist suspended Claimant for her actions of eating 
food sold at the store without a receipt and for handing him the bag of candy and used 
candy wrappers only after eating more candy.  Geist suspended Claimant, pending 
review by the Employer’s Human Relations Department.  Claimant immediately left the 
store.

7. Geist had previous opportunities to interact with Claimant.  Geist had 
supervised Claimant for three years.  He testified that in the past, Claimant was always 
very vocal about anything that concerned her.  Geist testified that he had “written up” 
Claimant for performance issues in the past and that she was never shy about 
protesting those write ups. Claimant was written up on one occasion for calling Geist a 
“jack ass” in front of customers.  Claimant denied that she made this remark in front of 
customers.  Claimant testified that Geist frightened her and she was hesitant about 
speaking to him.  Geist’s  testimony was found to be more credible and persuasive than 
Claimant’s testimony.  

8. Claimant testified that on October 4, 2008 she felt pain and a bulge in her 
abdomen.  Claimant had a history of hernias, having had two prior hernia surgeries.   
Previously, Claimant had a right inguinal hernia repair surgery.  On October 4, 2008, 
Claimant recognized the bulge as a hernia.  Claimant did not report an injury to anyone 
at the store on the date of the alleged occurrence, October 4, 2008.  Claimant testified 
that she thought October 4, 2008 was remarkable because she could no longer push in 
the bulge in her abdomen caused by the hernia.  

 9. The following day, October 5, was a Sunday.  Claimant came into the store 
to speak to her union steward.

 10. On October 5, 2008, Claimant also went to the emergency room. 
According to the emergency room records, Claimant gave a history, the day after the 
alleged incident, of abdominal pain for several weeks, which was still present.  Claimant 
reported at the emergency room that the abdominal pain had a “gradual onset and has 
been intermittent.”  Claimant described sharp pain located in the left lower quadrant.  
The records contain a statement, attributed to the Claimant, that over the last “few 
weeks” when Claimant was pushing carts or lifting boxes, she had a “bulge” and that 
she had “similar symptoms previously.”  

 11. Claimant testified at hearing that, on October 4, 2008, she was loading 
groceries into a sack, specifically, heavy SOBE bottles, when she felt a tear in her lower 
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quadrant.  She claimed that it was a specific incident and she was aware of it 
immediately.  This is contrary to Claimant’s report at the emergency room.

 12. Denise Handy (Handy) was the grocery checker Claimant was working 
with on October 4, 2008.  Handy testified at hearing that she worked with Claimant for 
several years and was familiar with her work habits.  She testified that she never 
observed Claimant exhibit pain behaviors  while working with her.  However, Handy 
could not specifically recall the date of the alleged injury.  Handy further testified that 
Claimant was never hesitant to complain about anything during the performance of her 
job.  Handy knew nothing about an alleged hernia or Claimant suffering any pain until 
she heard that a claim had been filed.  Handy’s testimony was credible and persuasive.

13. On October 5, 2008, at the Medical Center of Aurora emergency room, 
Claimant was placed on work restrictions to October 12, 2008 of no bending or stooping 
and no prolonged sitting or lifting in excess of 10 pounds. Claimant was released from 
the emergency department in stable condition and instructed to see her private 
physician if she felt sick again.

14. On October 5, 2008, Claimant also went to Piney Creek Medical where 
her primary care physician diagnosed a left side inguinal hernia.  Claimant reported to 
this  physician that she experienced pain while sacking groceries and placing groceries 
into various  customers’ cart.  Claimant reported that her inguinal hernia was work 
related.

15. In November 2006, Claimant had already had two surgeries  for inguinal 
hernias.  Claimant was seen by Dr. Asif Husain, M.D. based on a referral by Dr. Robert 
Stewart, M.D.  Claimant complained of four out of ten pain in the right lower quadrant of 
her abdomen.  Claimant reported a gradual onset of abdominal pain, which was 
intermittent.  The doctor’s  report reflected that the intermittent pattern had been 
occurring over a ten-year period.  During testimony at hearing, Claimant reviewed this 
medical record and admitted that her prior hernia condition was unrelated to any 
employment activities.

    
16. On Monday, October 6, 2008, Claimant was contacted by Geist and 

directed to meet with him at the store to talk about the candy incident.  Claimant came 
to Geist’s office with her union steward.  They discussed the fact that consuming 
products without a receipt was a serious offense and could result in termination.  Geist 
resolved that Claimant could return to work.  

 17. At the meeting with Geist on October 6th, Claimant reported the workers’ 
compensation claim.  Claimant handed Geist the emergency room records from 
October 5th.  Geist asked Claimant why it took two days to report the accident, when 
she was supposed to report all accidents immediately.  Claimant told Geist that she did 
not report the hernia immediately because, initially, she was not sure what caused her 
abdomen pain.  Geist reported the claim to the Employer’s third-party administrator and 
referred Claimant to an authorized provider of medical care.
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18. Claimant was on restrictions and did not return to work from October 16, 
2008 to December 1, 2008.  In early November 2008, Claimant had an unrelated health 
problem, pneumonia, according to her testimony.  She was hospitalized.  During the 
time period she was off work for the left inguinal hernia and subsequent surgery, she 
was also off work for pneumonia.  Claimant applied for and received short-term disability 
benefits.  Those continued until she returned to work.

 19. Records reflect that Claimant was placed at maximum medical 
improvement (MMI) on March 10, 2009.  Claimant was released to full duties, without 
restrictions or permanent impairment.  
 
 20. In this  case, Claimant failed to sustain her burden of proof.  Claimant had 
a duty to tip the scale in her favor in order to establish that it is  more probably true than 
not that her inguinal hernia developed on October 4, 2008 as  a result of her work duties.  
Claimant’s testimony for the most part was credible and so was the testimony of 
Respondents’ witnesses.  However, Claimant failed to tip the scale in her favor.  It is just 
as likely that Claimant’s inguinal hernia on the left developed as the hernias on the right 
did, unrelated to an industrial cause.  It is  further likely that Claimant was angered by 
Geist’s admonishment on October 4, 2008 because she was eating food in the break 
room without a receipt, as evidenced by her insubordinate behavior when she continued 
eating the candy after being told to give the bag of candy to Geist.  Claimant may have 
decide to raise the issue of the alleged work injury, after Geist suspended her and called 
her into a meeting to advise her of his decision with regard to further discipline.      

21. Claimant wants  the fact finder to conclude that her varied reports to 
medical professionals  are explained by her confusion about the cause of the hernia and 
perhaps by her mental status, which was described as slow.  However, this  perception 
of Claimant was as likely as the Respondents’ perception, which cast Claimant as a 
verbally abrasive individual who had no hesitation to approach Geist and forcefully 
make her case.   

 CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the Following Conclusions of Law 
are entered.

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-102
(1), C.R.S.  The facts in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer.  Section 
8-43-201, C.R.S.  A Workers’ Compensation case is decided on its merits.  Section 
8-43-201, C.R.S.



330

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. Claimant shoulders the burden of proving by a preponderance of the 
evidence that his/her ... arose out of the course and scope of his employment with 
Respondent-Employer.  Section 8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  Claimant must prove entitlement to benefits  by a preponderance 
of the evidence.  A preponderance of the evidence is  that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).

 4. In this  case, Claimant failed to sustain her burden of proof.  Claimant had 
a duty to tip the scale in her favor in order to establish that it is  more probably true than 
not that her inguinal hernia developed on October 4, 2008 as  a result of her work duties.  
Claimant’s testimony for the most part was credible and so was the testimony of 
Respondents’ witnesses.  However, Claimant failed to tip the scale in her favor.  It is just 
as likely that Claimant’s inguinal hernia on the left developed as the hernias on the right 
did, unrelated to an industrial cause.  It is  further likely that Claimant was angered by 
Geist’s admonishment on October 4, 2008 because she was eating food in the break 
room without a receipt, as evidenced by her insubordinate behavior when she continued 
eating the candy after being told to give the bag of candy to Geist.  Claimant may have 
decide to raise the issue of the alleged work injury, after Geist suspended her and called 
her into a meeting to advise her of his decision with regard to further discipline.      

5. Claimant wants it to be believed that her varied reports to medical 
professionals  is  explained by her confusion about the cause of the hernia and perhaps 
by her mental status, which was described as slow.  However, this perception of 
Claimant was as likely as the Respondents, which cast Claimant as a verbally abrasive 
individual who had no hesitation to approach Geist and forcefully make her case.   

6. Under these circumstances, considering the totality of the evidence, it is 
concluded that Claimant failed to sustain her burden of proof and it is concluded that her 
claim for workers’ compensation benefits is denied and dismissed.  

ORDER
 It is therefore ordered that:

Claimant’s claim for workers’ compensation benefits for an alleged injury on 
October 4, 2008 is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  June 17, 2009
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Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-773-686

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., 
Administrative Law Judge (ALJ), on May 27, 2009, in Denver, Colorado.  The hearing 
was digitally recorded (reference: 5/27/09, Courtroom 1, beginning at 8:32 AM, and 
ending at 11:56 AM).  

At the conclusion of the hearing, the ALJ established a briefing schedule, briefs 
to be filed electronically:  Claimant’s opening brief to be filed within 5 working days; 
Respondents’ answer brief to be filed within 5 working days of the opening brief; and, 
Claimant’s reply brief to be filed within 3 working days of the answer brief.  Claimant’s 
opening brief was filed electronically with the Office of Administrative Courts (OAC) on 
June 3, 2009, allegedly mailed to Respondents’ counsel on the same date with no 
signed certificate of mailing and received by Respondents’ counsel on June 8, 2009.  
Respondents’ answer brief was  filed electronically on June 16, 2009.  No timely reply 
brief was filed and the matter was deemed submitted for decision on June 22, 2009.

ISSUES
 

The issues to be determined by this  decision concern compensability; medical 
benefits; average weekly wage (AWW); voluntary resignation; temporary total disability 
(TTD) benefits; whether the Employer is entitled to penalties for Claimant’s late 
reporting of his alleged injury; whether the Claimant is entitled to penalties for 
Respondents’ alleged late filing of the First Report of Injury (“First Report”); and, 
authorized treating physician (ATP).

  

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1.  The Employer hired the Claimant as a laborer by on July 16, 2008.  The 
contract of hire provided that Claimant was to be paid $18.00 an hour.  Claimant 
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testified he was to be paid $18.00 an hour as told to him by to his  supervisor, Bob 
Butler. Claimant signed and acknowledged on the new hire form that he was being hired 
as a seasonal employee and that there was no guarantee the position would become 
permanent.  Claimant acknowledged that he was aware that company policy provided 
that all on-the-job injuries were to be reported to the supervisor within 24-hours.

2. Claimant indicated on the emergency contact form at his time of hire that 
he had a previous herniated disc in the lumbar section of his lower back, but he did not 
indicate that he was on any work-restrictions.  

3. Claimant alleges that he was  moving a log on July 17, 2008 and he injured 
his back while working for the Employer.  Claimant’s  medical records from Granby 
Medical Center note that Claimant stated he was lifting some logs.  Claimant’s  medical 
records from Alpine Physical Therapy state that Claimant was pushing a log.  

4. According to Claimant, upon arrival to the jobsite, he was told by his  
supervisor Bob Butler that they were short on laborers  and that Claimant’s job duties 
that day were to deconstruct a fence. Claimant was given a sledgehammer and a 
sawzall and told to drive to the fence that they were to deconstruct. At this time, 
Claimant reminded Butler of his  injured back and Butler responded by saying that the 
fence logs were dried out and weighed less than 20 pounds and if Claimant wasn’t 
going to do it he would find someone that would and it just needed to get done and then 
Claimant could operate machinery. Claimant drove himself to the fence and was joined 
by a fellow employee named Nate, who arrived at the fence operating a skidsteer. Butler 
also said when he arrived at the fence deconstruction job site, Nate and Claimant had 
not begun to deconstruct the fence. According to Claimant, he was lifting a log and felt a 
pop in his  back.  Claimant went to Butler and told him that he had injured his  back and 
needed to seek medical treatment.  

5. Jerry Steves was working with the Claimant on July 17, 2008.  Steves has 
no interest in the outcome of this case, his testimony was consistent, straight-forward, 
reasonable and credible.  Steves testified that he and the Claimant arrived to work 
around 6:45 AM.  Steves stated that they had a meeting with their supervisor, Bob 
Butler, and then proceeded to the job-site. Steves testified that they arrived at the job-
site around 7:15AM, and stood around waiting to begin work.  Steves further testified 
that Claimant did not lift anything or do any sort of labor while they were standing 
around.  Steves testified that the skid steer, which another employee was operating, 
does most of the physical work and that Claimant had not started doing anything.   
Steves also testified he did not see Claimant’s girlfriend, Sarah Brinkman, on the job-
site or any female on the job-site on the morning of July 17, 2008.  Steves has not 
worked for the Employer since February 15, 2009., which enhances Steves’ credibility.

6. At hearing, Employer’s administrative assistant Susan Koeneke testified 
that Claimant came into her office on approximately July 21, 2008 and notified her that 
he had sustained a lower back injury while working for Employer on July 17, 2008 and 
that he was in need of additional medical care.  At the time, Koeneke did not take any 
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actions in response to Claimant’s reporting of his work related injury.  She stated that 
she did not believe that Claimant was injured and therefore did not file an Employer’s 
First Report of Injury or report Claimant’s  injury to the Employer’s workers’ 
compensation insurance company. In fact, an Employer’s First Report of Injury was not 
filed until December 4, 2009. 

7. Claimant voluntarily resigned from his position with the Employer on the 
morning of July 17, 2008. Claimant’s time card for July 17, 2008 indicates he clocked 
out at 8:15 AM.   The Employer’s office assistant, Susan Koeneke, testified that 
Claimant did not mention anything to her that he had allegedly hurt his back at the time 
he quit.   There is no persuasive evidenbce that Claimant was pressured into resigning.

8. Claimant indicated on his Workers’ Claim Compensation that his  alleged 
injury occurred at 8:45 AM.  The medical records from Granby Medical Center indicate 
that Claimant stated that he was lifting some logs and that the alleged injury occurred 
around 9:00 AM. Although this is a minor discrepancy, when added to the other 
discrepancies in Claimant’s version of the events of July 17, a significant question 
concerning Claimant’s overall credibility is posited for resolution. The notes from Granby 
Medical Center also indicate that Claimant went home first and took Flexeril and three 
Tylenol before arriving at the medical center.  Claimant stated in his signed statement, 
dated July 20, 2008, that the alleged injury occurred at 9:10 AM.  Claimant also testified 
that he did not go home first, but drove himself directly to Granby Medical Center which 
he testified was fifteen minutes away from the job-site.  The timing of Claimant’s  alleged 
activities on the morning of July 17 simply does not add up and this  is one more factor 
that significantly detracts from the Claimant’s credibility.

9. Claimant’s time card for July 17, 2008 indicates that Claimant clocked in at 
6:45 AM.  Claimant testified that he arrived to work at 7:00 AM to meet Bob Butler and 
then went and clocked in at the office for work.  

10. Claimant’s girlfriend, Sarah Brinkman, testified that she did not see 
Claimant injure himself when she states  she was at the job-site.  Brinkman also testified 
that she mailed Claimant’s Workers’ Claim for Compensation on July 29, 2008 because 
that is when she stamped the paperwork and wanted it for her personal file. 

11. Prior to July 17, 2008, the Claimant treated at Granby Medical Center on 
June 11, 2008 for a non work-related back injury.  Claimant stated he was attempting to 
push a tree into a large hole at home when he had a sudden onset of pain in the lower 
lumbar spine. Claimant stated that he felt a pop in the area on June 11, with the onset of 
pain afterwards. Claimant testified he was receiving physical therapy, had seen a spine 
specialist, and was taking pain medications as a result of the back injury that occurred 
at home on June 11, 2008. He also testified he was scheduled to continue with physical 
therapy past July 17, 2008 as a result of the injury at home on June 11, 2008.   
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12. Claimant treated at Granby Medical Center again on June 16, 2008 for low 
back pain. He stated that over the weekend he did several things to re-injure his back, 
including helping deliver puppies.  

           13.      An MRI (magnetic resonance imaging) taken of Claimant’s back on June 
17, 2008 indicated a small L5-S1 central disk protrusion with no central canal stenosis 
or significant neural foraminal narrowing. There was mild diffuse L4-L5 disk bulging with 
no canal stenosis of significant neural foraminal narrowing. 

14.  Claimant returned to Granby Medical Center on June 24, 2008, 
complaining of acute low back pain with radiculopathy. Claimant stated he was lying on 
the couch and simply went to stand up and heard another pop with recurrence of his 
back pain and right leg radiculopathy.  
 

15.  Claimant testified that he was receiving physical therapy and pain 
medications as  a result of his prior back injury on June 11, 2008, and he admits  he has 
prior back problems.  Claimant was also taking the sleep aid medication, Ambien, prior 
to the June 11, 2008 injury, according to the medical record dated February 6, 2008 
from Timberline Family Practice.  

16. Claimant treated at Alpine Physical Therapy on August 29, 2008 and 
stated that he needed to be loosened up before he went hunting. Claimant treated at 
this  same facility on November 26, 2008 and stated he had slipped in the shower and 
had extreme pain. 

17. An MRI was taken of Claimant’s back on November 21, 2008.  The results  
of this MRI state there was no interval change from the MRI taken on June 17, 2008, 
which showed there was no evidence of a disk protrusion, and that Claimant had mild 
degenerative disk disease. 

18.  James S, Ogsbury III, M.D. , was of the opinion that all the treatment 
Claimant was receiving prior to July 17, 2008 was related to Claimant’s back injury on 
June 11, 2008. Dr. Ogsbury also was of the opinion that Claimant had no anatomical 
change in comparison to the MRI that was  taken on June 11, 2008 and the MRI taken 
on November 11, 2008. 

           19.      Dr. Ogsbury stated that no structural change had occurred between the 
two MRI’s reviewed and x-rays taken of Claimant’s  back.  Dr. Ogsbury also was of the 
opinion that any changes on both MRI’s were antecedent to the injury that occurred to 
Claimant at home on June 11, 2008 and were all degenerative changes.   

C r e d i b i l i t y             
            

20.      Claimant testified that he arrived to work on July 17, 2008 at 7:00 AM to 
meet with Bob Butler and then went to the office to clock-in. According to Claimant’s 
timecard for that day, he clocked in at 6:45 AM. It is  not reasonably probable that 
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Claimant could have arrived at 7:00 AM, met with his  supervisor, and then go clock in at 
the office after his meeting, but yet his time card indicates he clocked in at 6:45 AM. 
Claimant’s account of when he arrived to work is inconsistent and defies reasonable 
probablility. 

21. Claimant stated on his Worker’s  Claim for Compensation that his injury 
occurred at 8:45 AM. The medical records from Granby Medical Center note that 
Claimant stated the injury occurred around 9:00 AM.  According to Claimant’s typed 
statement dated July 20, 2008, he indicated the injury occurred at 9:10 AM. Claimant 
testified that he made this statement while it was “fresh in his mind.”  It would not be 
probable that Claimant would have three different time periods for when he claims the 
injury occurred, especially since he testified that his statement dated July 20, 2008 was 
done while the details of July 17, 2008 were fresh in his mind.  If the details  of the 
alleged injury were fresh in his mind, Claimant would have a more accurate account of 
the alleged time of injury.  Claimant later testified that his  injury occurred between 8:00 
AM – 9:00 AM, but according to his time card, he had punched out at 8:15 AM and was 
not even at the job-site AT 8:45 AM.  If he had clocked out at 8:15 AM, it would not be 
possible or probable for him to have sustained an injury at the jobsite as Claimant 
stated, at 8:45, 9:00, or 9:10 AM, when he was not even at the job-site. Claimant’s story 
is fraught with inconsistencies. 

22.  The medical record , dated July 17, 2008, from Granby Medical 
Center state that Claimant said he went home and then arrived at the emergency room. 
Claimant testified that he did not go home and went straight to Granby Medical Center 
after he left work.   According to Claimant’s hospital admission form, he signed in at 
10:30 AM.  Claimant testified that it took him fifteen minutes to get from the Employer’s 
job-site to the emergency room at Granby Medical Center.  If this were true, then 
according to Claimant’s time card showing him clocking out at 8:15 AM, he would have 
arrived at Granby Medical Center around 8:30 AM.  Based on Claimant’s hospital 
admission form that he signed in at 10:30 AM, there would be a two-hour period before 
claimant was seen at Granby Medical Center.  Claimant testified he was in the waiting 
room. While possible, it is  not reasonably probable that Claimant was in the waiting 
room of the Granby Medical Center for two-hours waiting to be seen.  Also, as found, 
Claimant could not possibly have been at Granby Medical at 8:30 AM, considering that 
he stated his alleged injury occurred at 8:45 AM, 9:00 AM, and then 9:10 AM.  

23. Claimant and his girlfriend, Sarah Brinkman, are also not credible in their 
testimony of when the Workers’ Claim for Compensation was filed.   Brinkman testified 
that she placed a stamp on the Division of Workers’ Compensation (DOWC) form 
indicating “Mailed on 7-29-08” and stated this  was for her records so she knew when 
she mailed the form.  According to the copy the DOWC received, this form was not 
received until October 10, 2008.  While possible, it is  not reasonably probable that it 
took two and a half months for this form to reach the DOWC. Indeed, in the days of the 
19th Century Pony Express, a letter from New York could reach San Francisco in 
approximately two months. Also, when the Claimant’s  counsel asked him when the 
claim was filed, Claimant stated around October 10, 2008.  Claimant rebuts the 
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testimony of his  girlfriend in this respect by stating that the claim was filed and mailed 
on October 10, 2008.  His girlfriend states that the claim form was mailed on July 29, 
2008. Their testimony is inconsistent, each with the other, and this  significantly impacts 
the credibility of both.  

24. In Brinkman’s statement for July 17, 2008, she states that Claimant called 
her because Claimant realized he forgot his lunch and wanted it brought to the job-site. 
In Claimant’s opening brief, Claimant states that Brinkman called him because she 
noticed that he forgot his lunch and she was bringing it to the job-site. Again, although 
seemingly minor discrepancies, these conflicting statements by  Brinkman and the 
Claimant impact the credibility of both. 

25. Claimant is also inconsistent in describing the alleged mechanism of 
injury. On his Workers’ Claim for Compensation, he states that he was moving a log.  In 
the medical record from Alpine Physical, he claims that he was pushing a log. While 
“moving” and “pushing” may be one and the same, in the medical records from Granby 
Medical Center, Claimant states he was lifting a log.   There is a significant 
commonsensical difference between “moving/pushing” and “lifting.”  This  inconsistency 
goes to the heart of the facts closely related to the alleged injury itself. Claimant gave 
conflicting and inaccurate statements concerning the alleged mechanism of injury.  
Accuracy in describing then mechanism of injury is critical for a physician’s causality 
determination.  The ALJ infers that a reasonably prudent person would appreciate the 
need for accuracy in describing the mechanism of injury unless, of course, the alleged 
injury never occurred at work.

26. Jerry Steves is  a credible witness. Steves no longer works  for the 
Employer and has no stake in the outcome of this  claim. He testified that at no time on 
the morning of July 17, 2008, did he see Claimant lift or do any labor. Claimant’s  only 
attempt to discredit  Steves’ testimony is that he walked over to his  truck and picked up 
some tools.  Steves was still close to the deconstruction site, and stated that the only 
work that had begun was being done by the skid steer driven by another employee.  
Steves was not at his truck very long and given the Claimant’s  inconsistent statements 
concerning the alleged injury, Steves’ testimony that Claimant had done no labor or had 
not picked up anything stands out as an island of credibility.  The ALJ resolves the 
conflict in the testimony in favor of Steves and against the Claimant and his girlfriend. 
 

Medical 

27. Dr. Ogsbury, a board certified neurosurgeon, was of the opinion that 
based on the MRI taken of Claimant’s  back on June 11, 2008, and the subsequent MRI 
taken on November 21, 2008, there was no anatomical change.  Dr. Ogsbury stated 
there was no structural change from the first MRI to the second MRI.  Dr. Ogsbury was 
of the opinion that the changes on both MRI’s were antecedent to the back injury that 
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occurred to Claimant while at home on June 11, 2008 (non-work related) and were all 
degenerative changes. 

28. Claimant misinterprets what Dr. Ogsbury stated in his testimony at the 
hearing. In paragaraph 9 of Claimant’s  opening brief, Claimant states that Dr. Ogsbury, 
after listening to all the witness testimony, was still of the opinion that it took the second 
incident for Claimant to become significantly symptomatic. This is not accurate.  Dr. 
Ogsbury stated that he heard conflicting opinions whether there was even an injury.  Dr. 
Ogsbury stated that his opinion would be the same if the history given by Claimant is 
the same.  Dr. Ogsbury’s opinion was based entirely on the history given by Claimant of 
the alleged incident on July 17, 2008. Dr. Ogsbury stated that if there was no lifting of 
a log as Claimant states or no injury as Claimant claims, then, the Claimant’s 
antecedent problems would be the only explanation for Claimant’s  condition and need 
for any treatment.  Based on the finding that Claimant’s version of events is not credible, 
Dr. Ogsbury’s  present opinion that Claimant’s  back condition and need for treatment 
was causally related to antecedent events overrides his prior opinion of causal 
relatedness to the alleged work incident of July 17, 2008, and supports the proposition 
that Claimant did not sustain a compensable injury on July 17, 2008.

Voluntary Resignation/Credibility

29. Claimant testified that when the Employer hired him, he did not give the 
Employer any written notice from a physician that he was on any work-restrictions. 
Claimant did not offer any written work-restrictions given to him by a physician. Susan 
Koeneke testified that the first time she had any knowledge that Claimant was alleging 
any back problems or work-restrictions was after he quit on July 17, 2008.  Claimant 
argues he was “forced” into moving a log, but Bob Butler and Jerry Steves contradict 
this.  Both testified that no work had even begun on July 17, 2008, and that Claimant 
was standing around waiting for the skid steer operated by another co-worker, Nate 
Richards.  Bob Butler testified that he was never notified or told by Claimant that 
Claimant was on work-restrictions of lifting no more than 20-pounds. Jerry Steves 
testified that the majority of any physical labor was done by the mechanical skid steer, 
and not by Claimant or Steves. Claimant testified that he operated the skid steer on the 
day in question before he quit so it is plausible that there were other jobs Claimant could 
do for the Employer if he was not to lift 20-pounds as he claims.   Claimant’s attempt to 
make a case for a constructive termination, which is  solidly contradicted, further 
undermines Claimant’s overall credibility.

30. Claimant voluntarily resigned his position with the Employer and never 
gave the Employer an opportunity to accommodate his restrictions, if any, because he 
quit before the Employer was aware of any restrictions.  Claimant did not provide any 
persuasive evidence that the Employer would not accommodate his  restrictions and had 
Claimant not resigned, the ALJ infers and finds that the Employer would more likely than 
not have accommodated Claimant’s  restrictions, given there were other jobs for 
Claimant to do. Claimant voluntarily resigned his employment with the Employer and 
therefore there was no resulting wage loss as a result of the alleged injury.  
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Ultimate Finding

 31. Because of the numerous inconsistencies in Claimant’s version of events 
and in his actions, he has failed to prove, by a preponderance of the evidence that he 
sustained a compensable injury to his back on July 17, 2008.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as  well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon 
appropriate research); the motives of a witness; whether the testimony has been 
contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 
275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an 
expert witness’ special knowledge, training, experience or research (or lack thereof).  
See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As  found, the Claimant’s 
version of events is  riddled with inconsistencies and it is  contradicted by Jerry Steves, a 
former co-employee who has no interest in the outcome of this  case.  Therefore, as 
found, the Claimant’s testimony is not credible and this lack of credibility undermines his 
claim for compensability.  As found, Dr. Ogsbury’s testimony is essentially un-
contradicted.  See, Annotation, Comment: Credibility of Witness Giving Un-contradicted 
Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that the fact finder 
is  not free to disregard un-contradicted testimony.  Additionally, as further found, Dr. 
Ogsbury’s ultimate opinion does not support a compensable injury.

 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 706 
P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. 
App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).   A 
“preponderance of the evidence” is  that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
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County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, 
the Claimant has failed to sustain his burden of proof on compensability.
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ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Any and all claims for workers’ compensation benefits  are hereby 
denied and dismissed.

 B. Determinations on other designated issues are moot.

DATED this______day of June 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-774-450

ISSUES

The issues determined herein are compensability and authorized medical 
benefits by Dr. Vialpondo and Dr. Likes.  The parties stipulated that the average 
weekly wage was $800 and that claimant was entitled to temporary total disability 
(“TTD”) benefits for the period October 20 through December 23, 2008.  The 
parties also stipulated to medical benefits by Dr. Olsen, Parkview Medical Center, 
Southern Colorado Clinic, and the ultrasound at St. Mary Corwin Hospital.  

FINDINGS OF FACT

1. Claimant is  a residential plumber for employer, which is owned by 
claimant’s brother.  Claimant began working for the employer in August of 2003.  
As a plumber, claimant has to kneel 10-20 times per day.  

2. When he was 13 years old, claimant injured his right knee 
skateboarding.

3. On July 28, 2003, Dr. Vialpando examined claimant, who 
complained of swelling and discomfort in his  right knee for about one week.  
Claimant reported injuring his  knee years ago while playing sports in high school, 
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primarily wrestling.  Since then he has had occasional locking and the knee feels 
as if it will give way.  Claimant reported no history of recent injury.  

4. On July 12, 2007, claimant sought treatment from Dr. DeGroote for 
left knee pain that he had suffered for several weeks without any specific trauma.  
On September 26, 2007, Dr. DeGroote performed surgery for a left medial 
meniscectomy and microfracture technique on the medial femoral condyle.  

5. On October 10, 2008, claimant was working for the employer, 
installing plumbing fixtures in newly constructed lofts.  Claimant arrived at the 
jobsite between 8:00 am and 8:30 am.  He ate lunch on the job site and did not 
take a separate lunch break.  Shortly after he ate lunch, claimant went to his 
work vehicle to get a P-trap.  On his way to the van, claimant tripped in a pothole 
and twisted his  right knee.  Claimant suffered a right knee ache, but he continued 
to work his regular job duties for the rest of the workday.  Claimant left the job site 
at about 3:30 p.m. and returned to the employer’s shop.  He did not report any 
work injury.  He went home. 

6. When claimant arrived home he took some Aleve, but he had 
trouble walking.  At approximately 5:30 p.m., claimant left for a meeting of the 
Eagles Club at 6:00 p.m.  Mr. Benavidez noticed that claimant was limping badly.  

7. After about 8:30 p.m., claimant returned home and asked his son to 
get his crutches to assist with ambulating.  Claimant admits  that he did not know 
what was causing his  knee pain by the time he attended the meeting on Friday 
night. 

8. Over the weekend, claimant iced and rested his right knee, but did 
not seek medical care.  

9. On Monday, October 13, 2008, claimant reported to work and 
informed the owner, who is also his brother, that he needed to go to the doctor for 
his knee.  Claimant did not report the injury as work-related and elected to 
pursue care with his family physician, Dr. Vialpando.  

10. On October 13, 2008, Dr. Vialpando examined claimant, who 
reported a history of right knee pain and swelling for three days.  Claimant 
reported that his father had a history of thrombophlebitis, a condition related to 
abnormal blood clotting.   Claimant admits  that at the time of this first visit with Dr. 
Vialpando, he did not know what was  causing his knee pain.  At that time nothing 
was “jarring his memory” that would suggest the cause.  

11.  At the request of Dr. Vialpando, an ultrasound of claimant’s left 
lower extremity was completed on October 13, 2008.  This test showed no signs 
of deep vein thrombosis.  Thereafter, Dr. Vialpando referred claimant to an 
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orthopedic surgeon, Dr. Likes.  Claimant admits that he was not referred to Dr. 
Likes by the employer or the insurer.  

12. Dr. Likes evaluated claimant on October 14, 2008.  During this 
initial evaluation claimant filled out a medical history, which indicated that he did 
not believe his  injury was a workers’ compensation claim.  During the evaluation, 
claimant specifically denied any specific injury to his knee.  

13. Dr. Likes first suspected septic arthritis  and drew 80 cc. of blood-
tinged fluid from claimant’s knee, but the tests showed no infection.  Dr. Likes 
also ordered a magnetic resonance image (“MRI”) of the right knee.  The October 
14 MRI showed a right anterior cruciate ligament (“ACL”) tear, a right meniscal 
tear, a right partial patellar tendon tear, and joint effusion.  

14. On October 17, 2008, Dr. Likes reexamined claimant and tried to 
prompt claimant to remember what he had done to the right knee.  Claimant then 
recalled the October 10 incident when he stepped in the pothole.  Dr. Likes’ 
recorded that the pothole incident happened while claimant was “eating lunch.”  
Dr. Likes prescribed physical therapy.

15.   On October 17, 2008, claimant immediately called the employer to 
report the work injury of October 10, 2008.

16. On Monday, October 20, 2008, Ms. Norris, the insurance adjuster, 
called claimant and referred him to CCOM for medical treatment.

17. On October 22, 2008, Ms. Norris  conducted a telephone interview 
of claimant, who reported that he had stepped in the hole while going to or from 
the truck to obtain a plumbing part for work.  Claimant reiterated that the pothole 
was the only incident that he could think of to explain the onset of symptoms on 
October 10.

18. On October 27, 2008, Dr. Olsen, at CCOM, examined claimant.  Dr. 
Olsen thought that the step caused a flareup of claimant’s right knee pathology.  
He prescribed Celebrex, ice, and crutches.  He thought that claimant might need 
surgery and referred claimant back to Dr. Likes.

19. On November 22, 2008, Dr. Roth performed an independent 
medical record review for respondents.  Dr. Roth concluded that claimant had 
suffered an aggravation of his preexisting condition.

20. On December 2, 2008, Dr. Likes reexamined claimant, who 
reported that his right knee had popped again and he had suffered increased 
pain.
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21. On December 11, 2008, Dr. Likes performed arthroscopic partial 
medial and lateral menisectomy on claimant’s right knee.

22. On December 19, 2008, Dr. Likes released claimant to return to 
light duty work.  Claimant actually returned to work on December 24, 2008.

23. In his  deposition testimony, Dr. Likes explained that he did not find 
extensive bone bruising on the femur and tibia, so he did not think that claimant 
suffered a recent traumatic ACL tear.  He concluded that the patellar changes in 
the right knee were not the result of the work injury incident.  He concluded that 
the meniscal tears were the result of the work injury.  He explained that meniscal 
tears  often occur with twisting or with high velocity motor vehicle accidents.  He 
further explained that a preexisting ACL tear could predispose claimant to 
meniscal tears from a twisting incident.  Because the surgery was solely for the 
work-related meniscal tears, the entire surgery was caused by the work injury.  
Dr. Likes also explained that the December 2 pop and symptoms were due to the 
fact that patients with a torn meniscus will suffer ongoing mechanical symptoms 
until surgery.

24. At the hearing, claimant denied that he had told Dr. Likes that the 
incident happened while he was eating lunch.  Claimant believed he was just 
using lunch as a timeline for explanation and believed the pothole incident 
happened at about 1:00 pm, after lunch. 

25. Ms. Norris testified by deposition that Dr. Likes did not require prior 
authorization of the knee surgery.  She admitted that she would not have 
authorized Dr. Likes for treatment solely because claimant had requested Dr. 
Olsen to refer him back to Dr. Likes.  In her opinion, this made the referral 
“invalid.”

26.   Dr. Likes  did not seek prior authorization for the surgery he 
performed on December 11, 2008. 

27. Dr. Roth testified by deposition that all of claimant’s right knee 
findings were preexisting, noting that they were similar to the left knee, for which 
no trauma had been reported.  Dr. Roth was unable to identify any acute findings 
to distinguish them from degenerative findings in the right knee.  He admitted that 
something happened on October 10, 2008, but he thought that it was just as 
probable that claimant would have the same symptoms without the tripping 
incident.  

28. Dr. Roth concluded that, if claimant suffered a significant physical 
event on October 10, 2008, the evaluations and care were reasonable.  

29. Claimant has  proven by a preponderance of the evidence that he 
suffered an accidental injury on October 10, 2008, arising out of and in the 
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course of employment.  Claimant’s testimony is  credible that he twisted his right 
knee in a pothole when he went to his  work vehicle to retrieve a plumbing supply 
to install at the site.  He did not suffer the injury while on a lunch break.  Claimant 
clearly had preexisting bilateral knee problems, including the right ACL tear.  That 
ACL tear predisposed him to meniscal tears from twisting injuries.  Dr. Roth even 
admits that something happened to claimant’s  right knee on October 10.  Mr. 
Benavidez’s statement is credible that claimant was limping badly on the evening 
of October 10.  Claimant did not initially recall the incident when he saw Dr. 
Vialpondo on October 13 or Dr. Likes on October 14.  On October 17, Dr. Likes 
prompted claimant’s recall of the seemingly minor accident on October 10.  That 
twisting injury at work probably caused the meniscal tears that were the subject 
of the December 11 surgery.  As explained by Dr. Likes, once the meniscus was 
torn, claimant was subject to ongoing mechanical symptoms, such as  the 
recurrent pop before the December 2 examination.   

30. Claimant has failed to prove that the treatment by Dr. Vialpondo 
and the treatment by Dr. Likes prior to October 27, 2008, was authorized or was 
emergency in nature.  Claimant waited from October 10 to October 13 to seek 
treatment from his personal physician, Dr. Vialpondo.  Claimant did not report a 
work injury to respondents  on October 13 or at any time prior to October 17.  The 
October 13 and October 14 treatment by Dr. Vialpondo and Dr. Likes was not 
reasonably perceived as emergency in nature, even though claimant thought that 
he might have phlebitis.  He waited three days and then only sought an 
appointment with his personal physician.  Although claimant’s perception of an 
emergency is not controlling, especially if claimant had an actual emergency, 
claimant neither perceived nor actually had an emergency.  At hearing, the 
insurer agreed to pay for the ultrasound, although they contested the emergency 
nature of the treatment by Dr. Vialpondo.  Even if the October 13 appointment 
with Dr. Vialpondo had been emergency in nature, the insurer would not be liable 
for continuing treatment by Dr. Vialpondo after the ultrasound showed that 
claimant did not have phlebitis  and claimant then reported a work injury to his 
knee.  Thereafter, Dr. Olsen became the authorized treating physician.  Dr. Olsen 
did not refuse to treat claimant due to a nonmedical reason.  Dr. Olsen even 
diagnosed a work injury and referred claimant back to Dr. Likes for surgical 
evaluation.  He even tried to get the adjuster to authorize another surgeon if Dr. 
Likes could not be authorized.  In fact, Dr. Likes was authorized even if the 
adjuster did not agree.  Dr. Likes, in fact, treated claimant, and all of that 
subsequent treatment is authorized.  

31. Dr. Olsen, the authorized treating physician, referred claimant back 
to Dr. Likes in the normal progression of treating physicians.  This referral 
reasonably constituted an independent medical judgment by Dr. Olsen.  The 
record evidence does not demonstrate that the referral was not a reasoned 
decision by Dr. Olsen.  Contrary to the adjuster’s opinion, the fact that she had 
told claimant that he could not be treated by his personal physicians did not 
mean that Dr. Olsen could not refer back to those providers.  
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32. All of the treatment by Dr. Likes was reasonably necessary to cure 
or relieve the effects of claimant’s work injury.  

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is  compensable.  H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits  by a 
preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is  that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  In determining 
credibility, the ALJ should consider the witness’ manner and demeanor on the 
stand, means of knowledge, strength of memory, opportunity for observation, 
consistency or inconsistency of testimony and actions, reasonableness or 
unreasonableness of testimony and actions, the probability or improbability of 
testimony and actions, the motives of the witness, whether the testimony has 
been contradicted by other witnesses or evidence, and any bias, prejudice or 
interest in the outcome of the case.  Colorado Jury Instructions, Civil, 3:16.  As 
found, claimant has proven by a preponderance of the evidence that he suffered 
an accidental injury on October 10, 2008, arising out of and in the course of 
employment.  

2. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects  of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The 
respondents are only liable for authorized or emergency medical treatment. See 
§ 8-42-101(1), C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 
P.2d 228 (1973).  Under § 8-43-404(5), C.R.S., the respondents  are afforded the 
right, in the first instance, to select a physician to treat the industrial injury.  Once 
the respondents have exercised their right to select the treating physician the 
claimant may not change physicians without permission from the insurer or an 
ALJ.  See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. 
App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  As  found, claimant has failed to prove that the treatment by Dr. Vialpondo 
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and the treatment by Dr. Likes prior to October 27, 2008, was authorized or was 
emergency in nature.  

3. As found, the insurer is liable for the treatment by Dr. Likes after 
October 27, 2008.  A physician may become authorized to treat the claimant as a 
result of a referral from a previously authorized treating physician. The referral 
must be made in the "normal progression of authorized treatment." Greager v. 
Industrial Commission, 701 P.2d 168 (Colo. App. 1985).  As found, Dr. Olsen, the 
authorized treating physician, referred claimant back to Dr. Likes in the normal 
progression of treating physicians.  

4. In their position statement, respondents for the first time raised the 
issue of the lack of “prior authorization” for the December 11 surgery by Dr. Likes.  
At hearing, respondents  contested only the “authorization” of Dr. Likes, but did 
not contest the reasonable necessity of the surgery.  Respondents cite Galica v. 
Pietraszek, W.C. No. 4-610-668 (Industrial Claim Appeals Office, May 9, 2008).  
That case, however, makes  clear that a challenge to prior authorization deals 
with the method of determining the “reasonable necessity” of the treatment and 
does not deal with the “authorization” of a provider.  Application of WCRP 16 is in 
the nature of an affirmative defense, which respondents must timely raise before 
or at the hearing.  Claimant has not even addressed the prior authorization issue 
in his position statement.  Claimant’s questions  in the deposition of the adjuster 
do not indicate that claimant implicitly agreed to try the issue.  Consequently, the 
surgery was “authorized” and respondents did not timely raise the issue of 
compliance with WCRP 16 prior authorization provisions.

ORDER

 It is therefore ordered that:

1. The insurer shall pay to claimant TTD benefits at the rate of 
$533.33 per week for the period October 20 through December 23, 2008.

2. The insurer shall pay the bills for claimant’s treatment at Parkview 
Medical Center, Dr. Olsen, Southern Colorado Clinic, and the ultrasound at St. 
Mary Corwin Hospital.  

3. Claimant’s claim for payment for the treatment by Dr. Vialpondo and 
by Dr. Likes prior to October 27, 2008, is denied and dismissed.  

4. The insurer shall pay for all of the treatment by Dr. Likes and his 
referrals after October 27, 2008.  

5. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.
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6. All matters not determined herein are reserved for future 
determination.

DATED:  June 2, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-775-162

ISSUES

 1. Whether Claimant has established by a preponderance of the 
evidence that he sustained a compensable injury to his lower back during the 
course and scope of his employment with Employer.

 2. Whether Claimant has demonstrated by a preponderance of the 
evidence that he is  entitled to authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of an industrial injury.

 3. Whether Claimant has proven by a preponderance of the evidence 
that he is entitled to receive Temporary Total Disability (TTD) benefits from 
October 15, 2008 until terminated by statute.

STIPULATIONS

 The parties agreed to the following:

1. Claimant earned an Average Weekly Wage (AWW) of $684.00 
while working for Employer.

 2. If Claimant suffered a compensable injury, medical treatment from 
Jeffrey Hawke, M.D. and his referrals  were authorized, reasonable and 
necessary.

FINDINGS OF FACT

 1. Claimant worked for Employer as a drywall finisher.  His duties 
included mixing paste or “mud” in buckets in preparation for drywall application.  
The buckets of “mud” weighed approximately 40 to 50 pounds.  Claimant carried 
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the buckets and lifted them above shoulder height onto a six-foot scaffold.  He 
mixed and carried approximately six to seven buckets each day.  Claimant’s 
regular work partner was his brother Daniel Cardenas.

 2. Claimant testified that on October 14, 2008 he was lifting a bucket 
full of mud onto a six-foot scaffold.  While lifting the bucket, he experienced pain 
in the lower right portion of his back.

 3. Mr. Cardenas testified that on October 14, 2008 he was working 
approximately 15 feet away from Claimant.  He noticed that Claimant lifted a 
bucket of mud up to a level of about six feet high and observed that Claimant 
appeared to injure his back.  Mr. Cardenas then contacted supervisor Joel 
Miramontes by wireless telephone and apprised him of Claimant’s injury.  Mr. 
Miramontes responded to the scene and spoke to Claimant.

4. Claimant discussed his injury with Mr. Miramontes and Field 
Supervisor James Dupree.  A coworker then transported Claimant to the home of 
a woman named “Maria” who massaged Claimant’s lower back.  Claimant did not 
return to work.

5. On October 15, 2008 Claimant awoke with significant lower back 
pain that impaired his ability to walk.  He reported his condition to Mr. Dupree and 
Employer representative Greg Low.  Employer referred Claimant to Authorized 
Treating Physician (ATP) Dr. Hawke for medical treatment.

6. Claimant reported to Dr. Hawke that he was suffering from lower 
back pain.  He explained that he was hoisting 40 pounds of mud plaster above 
his shoulder level when he experienced “a light sticking pain in the right side of 
his lower back.”  Claimant noted that earlier on the day of the visit he felt a 
“strong, stabbing over the right side of the low back” that traveled into the “lateral 
aspect of the right thigh to the heel.”  After a physical examination Dr. Hawke 
diagnosed Claimant with the following: (1) an acute lumbar strain; and (2) right 
lower extremity paresthesias and radicular pain.”  Dr. Hawke prescribed 
medications and prevented Claimant from working.

7. Claimant’s lower back symptoms persisted and he again visited Dr. 
Hawke on October 17, 2008.  Dr. Hawke requested an MRI of Claimant’s  lumbar 
spine.  The MRI revealed a “central disk protrusion at L4-5” and a “moderate-
sized right paracentral extruded disk fragment.”

8. On October 21, 2008 Claimant filed a Workers’ Claim for 
Compensation.  He noted that, while lifting a 40 pound bucket over shoulder 
level, he experienced pain in his lower back.

9. Dr. Hawke referred Claimant to Roberta Anderson-Oeser, M.D. for 
treatment.  On November 4, 2008 Claimant visited Dr. Anderson-Oeser for an 
evaluation.  Claimant stated that he continued to suffer from right-sided lower 
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back and buttock pain that radiated into his  right leg.  Dr. Anderson-Oeser 
diagnosed the following: (1) a lumbosacral strain; (2) right lumbar radiculopathy; 
(3) an L4-5 disc protrusion/extrusion; and (4) right lower extremity pain and 
paresthesias.  She recommended a trial of epidural injections for both diagnostic 
and therapeutic purposes.

10. On November 7, 2008 Claimant returned to Dr. Hawke for an 
evaluation.  Dr. Hawke stated that Claimant was restricted from bending at the 
waist, stooping, squatting, sweeping and lifting in excess of 10 pounds.  He noted 
that he contacted Employer about Claimant’s options for returning to work but 
cautioned that the options were limited because of the degree of Claimant’s 
restrictions.

11. On December 1, 2008 Dr. Anderson-Oeser performed an EMG/
NCS on Claimant’s  right lower leg.  The testing results were abnormal and 
revealed a right L5 radiculopathy.  Dr. Anderson-Oeser sought authorization for 
an epidural steroid injection but Insurer denied the request.

 12. On December 29, 2008 Claimant returned to Dr. Hawke for an 
evaluation.  Dr. Hawke remarked that Claimant suffered from the following: (1) an 
acute lumbar strain with disk herniation at L4-5 and extruded disk fragment; and 
(2) lumbar facet disease with right-sided facet arthritic changes at L4-L5 and L5-
S1.  He reiterated that Claimant’s restrictions included no bending at the waist, 
stooping, squatting, or sweeping.  He also prevented Claimant from lifting or 
carrying in excess of 10 pounds.

13. Employer has been unable to provide modified employment for 
Claimant within his work restrictions.  Claimant has thus not worked, with the 
exception of earning approximately $600 through woodworking, since October 
14, 2008.

 14. Respondents assert that Claimant did not injure his lower back on 
October 14, 2008.  Instead, Respondents claim that Claimant injured his back on 
October 2, 2008 while he was engaged in horseplay with fellow employee Jesus 
Delgado.

 15. Claimant testified that on October 2, 2008 he engaged in a game of 
“handsies” with Mr. Delgado in a common area near the end of their lunch break.  
Claimant explained that “handsies” involved trying to slap the hands of the other 
participant.  During the game, Mr. Delgado fell backward over a piece of 
insulation.  However, Claimant denied that he fell or was injured.  Claimant 
helped Mr. Delgado up from the floor and both men returned to work.

 16. Mr. Delgado explained that he knew Claimant from the job site but 
did not directly work with him.  He stated that while involved in a “handsies” game 
with Claimant on October 2, 2008 he tripped backward over some insulation that 
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was lying on the floor.  Mr. Delgado also remarked that Claimant did not fall 
during the game.

 17. In contrast, Employer’s Field Supervisor Mr. Dupree testified that he 
observed Claimant and Mr. Delgado engaged in a wrestling or grappling position 
on October 2, 2008.  He stated that the parties then fell onto the concrete floor.  
The left side of Claimant’s body landed on Mr. Delgado, but the right side of 
Claimant’s body struck the floor.  Mr. Dupree remarked that, after the parties got 
up from the floor, Claimant exhibited a slight limp as he walked away from the 
area.  

 18. Fellow employee Oscar Varela also testified that he observed 
Claimant and Mr. Delgado in a wrestling or grappling position on October 2, 
2008.  He remarked that Claimant fell on top of Mr. Delgado and both parties  got 
up after the incident.  Mr. Varela did not observe any injuries to Claimant.

 19. Claimant explained that he continued to work for Employer on a 
regular basis  between October 2, 2008 and October 14, 2008.  Mr. Cardenas 
testified that Claimant did not make any pain complaints or exhibit any pain 
symptoms during the period.  Moreover, Mr. Dupree acknowledged that Claimant 
continued to perform his regular job duties for Employer until October 14, 2008.

 20. Claimant has demonstrated that it is more probably true than not 
that he suffered a compensable injury to his  lower back during the course and 
scope of his employment with Employer on October 14, 2008.  Claimant credibly 
testified that while he was lifting a bucket full of mud onto a six-foot scaffold he 
experienced pain in the lower right portion of his back.  Mr. Cardenas 
corroborated Claimant’s account of the incident.  Claimant immediately reported 
the incident to supervisor Mr. Miramontes and Field Supervisor Mr. Dupree.  
Throughout the medical records Claimant provided a consistent account of the 
incident.  Doctors determined that he had suffered a disk herniation at L4-5 and 
lumbar facet disease with right-sided facet arthritic changes.

21. In contrast, Respondents assert that Claimant injured his  back on 
October 2, 2008 while engaged in horseplay with Mr. Delgado.  Mr. Dupree and 
Mr. Varela testified that, while Claimant was engaged in wrestling or grappling 
with Mr. Delgado, both parties fell to the ground.  However, with the exception of 
Mr. Dupree’s statement that Claimant suffered a slight limp as a result of the 
incident, there was  no evidence that Claimant was injured at the time.  More 
importantly, it is undisputed that Claimant continued to perform his job duties 
without limitations until October 14, 2008.  Accordingly, there is  scant evidence 
that Claimant was injured on October 2, 2008.  Based on a consideration of all of 
the evidence presented, Claimant was instead injured while lifting a bucket of 
mud on October 14, 2008.

22. Based on the stipulation of the parties and a review of the medical 
records, Claimant has demonstrated that it is  more probably true than not that he 
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is  entitled to authorized medical treatment that is reasonable and necessary to 
cure and relieve the effects of his industrial injury.  Claimant’s need for medical 
treatment subsequent to October 14, 2008 was designed to alleviate the effects 
of his  October 14, 2008 lower back injury.  Dr. Hawke’s medical treatment and his 
referrals constituted a reasonable approach to treating Claimant’s  condition.  
However, Claimant has failed to demonstrate that it is more probably true than 
not that the massage treatment he received from a woman named “Maria” was 
authorized, reasonable or necessary to cure and relieve the effects of his 
industrial injury.

23. Claimant has proven that it is  more probably true than not that he is 
entitled to receive TTD benefits for the period October 15, 2008 until terminated 
by statute.  Dr. Hawke initially prohibited Claimant from returning to work 
because of his  lower back injury.  He subsequently imposed work restrictions  that 
included no bending at the waist, stooping, squatting, or sweeping.  Dr. Hawke 
also prohibited Claimant from lifting or carrying in excess of 10 pounds.  
Claimant’s work restrictions impaired his  ability to effectively and properly 
perform his regular employment.  His industrial injury caused a disability lasting 
more than three work shifts, he left work as a result of the disability, and the 
disability resulted in an actual wage loss.  Employer has subsequently been 
unable to provide modified employment for Claimant within his work restrictions.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights  of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
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been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. For a claim to be compensable under the Act, a claimant has  the 
burden of proving that he suffered a disability that was proximately caused by an 
injury arising out of and within the course and scope of employment.  §8-41-301
(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof 
of causation is  a threshold requirement that an injured employee must establish 
by a preponderance of the evidence before any compensation is  awarded.  
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); 
Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The question of 
causation is  generally one of fact for determination by the Judge.  Faulkner, 12 P.
3d at 846.

 5. As found, Claimant has  demonstrated by a preponderance of the 
evidence that he suffered a compensable injury to his lower back during the 
course and scope of his employment with Employer on October 14, 2008.  
Claimant credibly testified that while he was lifting a bucket full of mud onto a six-
foot scaffold he experienced pain in the lower right portion of his  back.  Mr. 
Cardenas corroborated Claimant’s account of the incident.  Claimant immediately 
reported the incident to supervisor Mr. Miramontes and Field Supervisor Mr. 
Dupree.  Throughout the medical records Claimant provided a consistent account 
of the incident.  Doctors determined that he had suffered a disk herniation at L4-5 
and lumbar facet disease with right-sided facet arthritic changes.

 6. As found, Respondents assert that Claimant injured his back on 
October 2, 2008 while engaged in horseplay with Mr. Delgado.  Mr. Dupree and 
Mr. Varela testified that, while Claimant was engaged in wrestling or grappling 
with Mr. Delgado, both parties fell to the ground.  However, with the exception of 
Mr. Dupree’s statement that Claimant suffered a slight limp as a result of the 
incident, there was  no evidence that Claimant was injured at the time.  More 
importantly, it is undisputed that Claimant continued to perform his job duties 
without limitations until October 14, 2008.  Accordingly, there is  scant evidence 
that Claimant was injured on October 2, 2008.  Based on a consideration of all of 
the evidence presented, Claimant was instead injured while lifting a bucket of 
mud on October 14, 2008.

Medical Benefits

 7. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
(Colo. 1994).  It is the Judge’s sole prerogative to assess the sufficiency and 
probative value of the evidence to determine whether the claimant has met his 
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burden of proof.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.
2d 251, 252 (Colo. App. 1999).

 8. As found, based on the stipulation of the parties and a review of the 
medical records, Claimant has demonstrated by a preponderance of the 
evidence that he is  entitled to authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects  of his  industrial injury.  Claimant’s 
need for medical treatment subsequent to October 14, 2008 was designed to 
alleviate the effects of his  October 14, 2008 lower back injury.  Dr. Hawke’s 
medical treatment and his referrals constituted a reasonable approach to treating 
Claimant’s condition.  However, Claimant has  failed to demonstrate by a 
preponderance of the evidence that the massage treatment he received from a 
woman named “Maria” was authorized, reasonable or necessary to cure and 
relieve the effects of his industrial injury.

TTD Benefits

 9. To obtain TTD benefits, a claimant must establish a causal 
connection between a work-related injury and a subsequent wage loss.  
§8-42-103(1)(a), C.R.S.  To demonstrate entitlement to TTD benefits  a claimant 
must prove that the industrial injury caused a disability lasting more than three 
work shifts, that he left work as a result of the disability, and that the disability 
resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  The term “disability,” connotes  two elements:  (1) medical 
incapacity evidenced by loss or restriction of bodily function; and (2) impairment 
of wage earning capacity as  demonstrated by a claimant's inability to resume his 
prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  A claimant suffers 
from an impairment of earning capacity when he has a complete inability to work 
or there are restrictions that impair his ability to effectively and properly perform 
his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 
(Colo.App. 1998).

 10. As found, Claimant has  proven by a preponderance of the evidence 
that he is entitled to receive TTD benefits for the period October 15, 2008 until 
terminated by statute.  Dr. Hawke initially prohibited Claimant from returning to 
work because of his  lower back injury.  He subsequently imposed work 
restrictions that included no bending at the waist, stooping, squatting, or 
sweeping.  Dr. Hawke also prohibited Claimant from lifting or carrying in excess 
of 10 pounds.  Claimant’s work restrictions impaired his ability to effectively and 
properly perform his regular employment.  His  industrial injury caused a disability 
lasting more than three work shifts, he left work as a result of the disability, and 
the disability resulted in an actual wage loss.  Employer has subsequently been 
unable to provide modified employment for Claimant within his work restrictions.

 
ORDER
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Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant suffered a compensable injury to his  right lower back 
during the course and scope of his  employment with Employer on October 14, 
2008.

2. Respondents are financially responsible for all of Claimant’s 
medical treatment and referrals from ATP Dr. Hawke.

3. Claimant is entitled to receive TTD benefits from October 15, 2008 
until terminated by statute.

4. Any issues not resolved in this Order are reserved for future 
determination.

DATED: June 5, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-775-166

ISSUES

Whether Claimant sustained an injury to his right hip in the nature of an 
occupational disease.

 
Whether the medical treatment Claimant received prior to the filing his 

workers’ claim for compensation was unauthorized.

Whether the treatment Claimant received for his  right hip was caused by 
non-work related injuries and disease processes.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant is currently 59 years of age.  Claimant worked for 
Employer from 1997 to November 29, 2005.  The majority of that time Claimant 
worked as a coal truck driver.  Claimant’s job duties included driving a coal truck 
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loaded with coal from a coal pit to the Hayden power plant, and then driving the 
empty coal truck back to the coal pit for a new load of coal.  At times, Claimant 
drove his coal truck down mountains, and during those times, Claimant 
sometimes had to constantly apply his brakes using his right foot. Prior to 
working for Employer, Claimant ran a muffler shop in Texas and held other 
occupations.    

 2. In his Workers’ Claim for Compensation filed January 30, 2007, 
Claimant alleged that he sustained an injury to his  right hip from years of abuse 
from driving on rough and steep grades and having to hold the brake constantly 
with his right foot.  Claimant alleged a date of onset of his occupational disease 
as November 29, 2005.   

 3. Claimant has been diagnosed with morbid obesity.  Between 2003 
and November 29, 2005 Claimant’s weight was recorded by his physicians  to 
range between 308 and 337 pounds.

 4. In addition to having a history of morbid obesity, Claimant also has 
a history of prior low back injury in 2003 requiring a lumbar fusion surgery, a low 
back injury in the 1980’s, hypertension, heart disease, hyperlipedemia and insulin 
dependent diabetes mellitus.

 5. On November 29, 2005, Claimant injured his low back at work for 
Employer when he was struck from behind by a scraper that was pushing his 
coal truck up a mountain.  Claimant admitted that he did not injure his  right hip 
during this accident.  This injury was the subject of a separate Workers’ 
Compensation claim.   During the process of reporting his November 29, 2005 
low back claim to Employer, after filling out his paperwork that night, Claimant 
stood up and felt something pop.  Claimant was not sure what it was that 
popped.

 6. On November 30, 2005, Claimant was treated for his low 
back injury at The Memorial Hospital.  On that date, Claimant complained 
of low back pain with radiation of pain into his right buttocks.  Claimant did 
not complain of right hip pain. A lumbar x-ray was ordered, and it was 
interpreted as showing anterior wedging at T11 and T12 possibly 
secondary to chronic degenerative changes.  Claimant was diagnosed 
with low back pain, possible compression fracture at T-11, back muscle 
strain and diabetes mellitus.

 7. Claimant was seen by his personal physician, Dr. Dennis 
Kinder, M.D. on December 7, 2005.  Dr. Kinder reported that Claimant was 
complaining of back pain, and increased lower extremity edema.  Dr. 
Kinder’s  assessment was T-11 – T-12 compression fractures with back 
pain; lower extremity edema.
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 8. On January 25, 2006 Claimant returned to Dr. Kinder 
complaining of mid and low back pain and pain radiating down the back of 
his right leg.  Claimant was evaluated by Dr. Kinder on February 13, 2006 
for continued complaint of low back pain.  Dr. Kinder also noted problems 
to include diabetes, lower extremity edema, decreased mobility and an 
abnormal persantine/thallium test.  Dr. Kinder diagnosed coronary artery 
disease.  Dr. Kinder did not note a complaint of right hip pain.

 9. Claimant was seen on several occasions between February 
13, 2006 and September 21, 2006 by Dr. Kinder or his Nurse Practitioner, 
Jona Kohpay.  During this time, Dr. Kinder did not note any specific 
complaint of right hip pain.  On September 21, 2006 Claimant presented to 
Dr. Kinder for follow-up of low back pain that had been present since the 
injury of November 29, 2005.  At this time, Dr. Kinder noted that Claimant 
also had pain in his right hip especially with weight bearing.  On October 
6, 2006 Dr. Kinder noted that Claimant had severe osteoarthritis of the 
right hip and associated leg pain.  Dr. Kinder diagnosed Claimant with 
arthritis of the right hip with associated leg pain.

 10. Dr. Kinder saw Claimant in follow-up on October 20, 2006 
and noted that he continued to have pain in his back and right hip.  Dr. 
Kinder attributed the pain in the right hip with severe degenerative joint 
disease to the back pain.  Dr. Kinder stated that Claimant had complained 
of back and right hip pain since the injury of November 29, 2005.  The ALJ 
finds that Dr. Kinder’s  statement that Claimant complained of right hip pain 
since the injury of November 29, 2005 to be incorrect.  While Claimant did 
complain of right leg pain, his complaints  were of back pain radiating down 
his buttocks and into the back of his right leg to his knee, not into or 
around the right hip joint.

 11. In a report date October 27, 2006 Dr. Kinder related 
Claimant’s right hip pain to his work.  Dr. Kinder stated that Claimant had 
operated heavy equipment for the majority of the time and attributed the 
right hip pain to the strain from this work.  Claimant admitted at hearing 
that he did not go into detail with Dr. Kinder about his work duties other 
than telling him he had a “tough job”.  Dr. Kinder’s opinion relating 
Claimant’s right hip pain to his work is not credible or persuasive.

 12. Claimant testified that his right hip has  hurt since November 
29, 2005.  Claimant previously had complaints  of right hip pain 
documented by Nurse Kohpay on July 26, 2004 when Claimant 
complained of arthritis in his  hands and right hip that were controlled by 
use of the medication Vioxx.  On July 30, 2004 Claimant complained to 
Nurse Kohpay of increasing pain in his  hands and right hip.  On August 2, 
2005 Claimant presented to Nurse Kohpay with a 1 – 2 week history of 
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joint symptoms in his hips, knees and ankles.  These records establish 
that Claimant had intermittent symptoms of arthritic pain in his right hip 
prior to November 29, 2005.

 13. On May 23, 2006, Claimant was seen by Michael Janssen, D.O.  
Claimant did not report any right hip problems on that date.  Dr. Janssen 
performed a physical examination that included provocative maneuvers of the 
low back and hips.  The hip maneuvers were negative.   Dr. Janssen’s 
assessment was morbid obesity; previous L4-5 occupational related injury 
requiring a fusion; soft tissue injury with minimal trauma resulting in suspected 
thoracic spine fracture.

 14. Dr. Kinder also referred Claimant to Michael Sisk, M.D., an 
orthopaedic surgeon, for an evaluation of Claimant’s right hip.  In a report 
dated October 2, 2006, Dr. Sisk noted that Claimant’s right hip had been 
so painful during the previous three weeks that he had basically been 
stuck in bed.  Dr. Sisk noted that Claimant’s right hip x-rays demonstrated 
advanced arthritis  of his right hip with cyst formation, joint space narrowing 
and osteophyte formation of the head.  Dr. Sisk’s assessment was right 
hip arthritis.  He opined that Claimant would need to have his  hip replaced 
at some point in time.  Dr. Sisk eventually performed a right hip 
replacement surgery for Claimant on December 19, 2006.  

 15. Dr. Sisk authored a report dated February 20, 2007 and opined that 
Claimant’s right hip replacement was at least in part a direct result of Claimant’ 
occupation as a heavy equipment operator.  Dr. Sisk based his opinion upon a 
history that Claimant had run heavy equipment his whole life and that this  activity 
involved going up and down ladders.  Dr. Sisk’s opinion is  not credible or 
persuasive as it is based upon an inaccurate understanding of Claimant’s work 
history.  Dr. Sisk does not address the question of whether Claimant’s use of his 
right foot to press on a brake pedal while driving coal trucks  downgrade had any 
causative effect upon the development or progression of Claimant’s right hip 
arthritis and the symptoms from that condition.

 16.    On August 6, 2007, Claimant underwent a DIME by John 
Barrett, M.D., for his  low back claim.  Claimant told Dr. Barrett his job 
consisted of pre-checking and driving trucks.  Dr. Barrett’s diagnosis 
included musculoskeletal pain syndrome whose relationship to the 
November 29, 2005 accident was unclear.  Dr. Barrett noted that 
Claimant’s condition was complicated by Claimant’s morbid obesity, 
deconditioning, depression, osteoarthritis, and right hip replacement.  Dr. 
Barrett noted that Claimant‘s prognosis  was poor, and his  morbid obesity 
contributed materially to his ongoing pain.  With regard to Claimant’s  right 
hip, Dr. Barrett opined:
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“The patient has no documented discrete injury to his right hip in an 
employment setting.  He does have strong risk factors for osteoarthritis of 
the hip regardless of his  employment.  No data supports his hip disease 
being work related.”  

The ALJ finds Dr. Barrett’s opinion to be credible and persuasive.

 17. Dr. Lawrence Lesnak, D.O. performed an independent medical 
examination on February 18, 2009 at the request of Respondents.  Dr. Lesnak 
noted that Claimant denied any prior history of right hip or pelvic trauma.  
Claimant gave Dr. Lesnak a history that he had worked as a “coal truck driver” 
from 1997 to 2006.  Prior to that employment, Claimant told Dr. Lesnak he had 
run a muffler shop in Texas and held other types of employment.  In addition to 
taking a history from Claimant, Dr. Lesnak reviewed numerous medical records 
and performed a physical examination of Claimant.

 18. Dr. Lesnak noted Claimant’s previous diagnoses  of morbid obesity, 
type 2 diabetes  mellitus, sleep apnea, mild asthma, hypertension, 
hypercholesterolemia and depression.  Dr. Lesnak further noted that Claimant’s 
right hip had not become symptomatic until September 2006 or 10 months after 
Claimant had last worked as a coal truck driver.

 19. Dr. Lesnak opined, and it is found, that Claimant’s  morbid 
obesity, his chronic type 2 diabetes  mellitus, his other medical conditions 
and the aging process were, to a reasonable degree of medical 
probability, the sole cause of Claimant’s radiographic findings involving his 
right hip which eventually became symptomatic, and led to the need for 
surgery.  Dr. Lesnak further opined, and it is found, that Claimant’s work as 
a coal truck driver did not play a role in his development of chronic 
osteoarthritis  involving the right hip joint.  As opined by Dr. Lesnak, 
Claimant’s right hip osteoarthritis and need for surgery were related to a 
combination of Claimant’s body habitus and weight, his polyarthritis, his 
diabetes, and the natural aging process.  

 20. Dr. Lesnak’s opinions  are supported by the fact that 
Claimant’s symptomatic right hip joint pathology did not occur until 
approximately 10 months following his last work with Employer and was 
not present at the time of the injury to Claimant’s low back on November 
29, 2005 or at the time of Dr. Michael Janssen’s evaluation in May 2006.  
Dr. Lesnak’s opinion is supported by the opinion of Dr. Barrett.  

 21. Dr. Lesnak opined, and it is  found, that Claimant’s right hip 
osteoarthritis  was not caused nor aggravated by Claimant’s  work duties, 
including “standing on the brakes”. Dr. Lesnak acknowledged that driving a coal 
truck can be a strenuous job, but he noted that just walking around at Claimant’s 
substantial weight put as much as 10 times more pressure on his  weight bearing 
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joints, including his hip joints, than did applying the brakes on the coal truck from 
a sitting position.  As Dr. Lesnak further explained, osteoarthritis  is increased 
degeneration of joint space and cartilage, which happen to everyone to varying 
degrees.  Dr. Lesnak explained that a person needs good blood supply to keep 
the cartilage healthy.  There is only one small vessel that supplies blood to the 
hips and therefore the hips therefore do not have a very good blood supply 
normally, so conditions that affect the blood vessels and decrease the blood 
supply have a substantial negative effect on the hip joints.  Because diabetes 
and heart disease decreases the blood supply these were significant factors 
along with morbid obesity in Claimant’s development of right hip osteoarthritis.   

22. Claimant’s right hip joint arthritis, symptoms and eventual need for 
treatment including the right hip replacement performed by Dr. Sisk were solely 
related to his underlying general medical condition as well as the natural aging 
process.  Claimant ha not sustained an occupational ‘disease’ of his right hip as a 
result of his occupation as a truck driver/heavy equipment operator.  The 
opinions of Dr. Lesnak regarding the causation of Claimant’s  right hip pathology 
and the progression of that pathology to become symptomatic and required 
surgery are credible, persuasive and are found as fact.  Claimant has  failed to 
prove by a preponderance of the evidence that he sustained a compensable 
occupational disease to his right hip. 

CONCLUSIONS OF LAW

23. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

24. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
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a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000).

25. Proof of causation is  a threshold requirement that an injured 
employee must establish by a preponderance of the evidence before any 
benefits are awarded.  Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim 
Appeals Office, 12 P3d 844, 846 (Colo. App. 2000).

26. An occupational disease is “a disease which results directly from 
the employment or conditions under which work was performed, which can be 
seen to have followed as a natural incident of the work and as a result of the 
exposure occasioned by the nature of the employment, and which can be fairly 
traced to the employment as a proximate cause and which does not come from a 
hazard which the worker would have been equally exposed outside of the 
employment.”  Section 8-40-201(14), C.R.S.

27. A claimant seeking benefits for an occupational disease must first 
establish the existence of the disease and that it was directly and proximately 
caused by claimant’s  employment or working conditions.  Wal-Mart Stores, Inc. v. 
Industrial Claims, 989 P.2d 251, (Colo. App. 1999); Cowin & Co. v. Medina, 860 
P. 2d 535 (Colo. App. 1992).  In addition, a claimant must show that the identified 
disease resulted in disability.  Cowin, supra.

28. A claimant is  entitled to recovery for an occupational disease injury 
only if the hazards of employment cause, intensify or aggravate – to some 
degree – the disability for which compensation is sought.  Anderson v. Brinkhoff, 
839 P.2d 819, 824 (Colo. 1993).  Where the disease for which a claimant is 
seeking compensation is produced solely by some extrinsic or independent 
cause, it is  not compensable.  Id. At 824.  Further, where an occupational 
exposure is not a “necessary precondition” to the development of the disease, a 
claimant sustains an occupational disease only to the extent that the conditions 
of the employment contributed to the disability.  Id. At 824; Masdin v. Gardner-
Denver-Cooper Indus., 689 P2d 714, 717 (Colo.App. 1984).  The purpose of this 
rule “is  to ensure that the disease results from the claimant’s  occupational 
exposure to hazards of the disease and not hazards which the claimant is  equally 
exposed to outside of employment.”  Saenz-Rico v. Yellow Freight System, Inc., 
W.C. No. 4-320-928 (January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 
4-257-450 (November 20, 1996). 

29. As found, Claimant failed to carry his  burden of proving he 
sustained a compensable occupational disease to his right hip.  The credible and 
persuasive opinions of Dr. Barrett and Dr. Lesnak prove that Claimant’s condition 
is  related to his pre-existing and underlying non-work-related arthritis, as well as 
the non-work-related factors  that contribute to Claimant’s osteoarthritis, including 
the natural aging process, Claimant’s obesity, his diabetes, and his  heart 
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disease.  In addition to these medical opinions, the ALJ has found it persuasive 
that Claimant’s right hip condition did not progress to the point of becoming 
chronically symptomatic and requiring surgery until 10 months after Claimant last 
worked as a coal truck driver.  Although Claimant did have complaints of right hip 
pain prior to September 2006, these complaints were intermittent.  Claimant’s 
work as a coal truck driver prior to November 29, 2005 did not aggravate or 
cause Claimant’s right hip symptoms.  Claimant’s right hip complaints prior to 
November 29, 2005 were consistent with a generalized diagnosis of arthritis 
unrelated to Claimant’s work for Employer.  The ALJ also finds persuasive the 
fact that due to Claimant’s morbid obesity he would place far greater stress on 
his hip joints than would result from the pressure applied in a sitting position to 
press on a brake pedal of his coal truck.  

30. Claimant bears the burden of proof to show that medical benefits 
are causally related to a work-related incident.  See Ashburn v. La Plata School 
District 9R, W.C. No. 3-062-779 (ICAO May 4, 2007); Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Because Claimant has failed 
to prove that the medical treatment and surgery for his right hip were causally 
related to a compensable occupational disease, Claimant’s claims  for medical 
benefits for such treatment and surgery must be denied.    

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for compensation and benefits  for an occupational 
disease of right hip arthritis is DENIED and DISMISSED in its entirety.

 2. Any and all claims  for medical benefits  or treatment of Claimant’s  
right hip arthritis  including the hip replacement surgery on December 19, 2006 
are denied and dismissed.

DATED:  June 15, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-775-314

 CORRECTED FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND 
ORDER
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 No further hearings have been held in the above-captioned matter.  On 
June 8, 2009, Respondents filed a Petition for Corrected Order concerning a 
stipulation on the authorized treating physician, and the Administrative Law 
Judge’s failure to address Respondent’s issue concerning reduced benefits, 
pursuant to Section 8-42-112 (1) (d), C.R.S. (2008), based on Claimant’s  alleged 
misrepresentation about her physical ability to do the job for the Employer.  The 
Petition is well taken and the decision is amended accordingly.

Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on May 12, 2009, in Denver, Colorado.  The 
hearing was digitally recorded (reference: 5/12/09. Courtroom 1, beginning at 
10:20 AM, and ending at 12:00 PM).  

 At the conclusion of the hearing, the ALJ established a briefing schedule 
(briefs to be filed electronically); Claimant’s opening brief to be filed within 5 
working days, or by May 19, 2009:  Respondent’s answer brief to be filed within 5 
working days of the opening brief, or by May 27, 2009.  Claimant waived the 
reply brief.  Claimant’s opening brief was filed on May 19, 2009.  Respondents’ 
answer brief was filed on May 27, 2009.  The matter was deemed submitted for 
decision on May 27, 2009.

ISSUES
 

The issues to be determined by this decision concern compensability of a 
claimed back injury of September 14, 2008; if compensable, medical benefits; 
average weekly wage (AWW); and, temporary total disability (TTD) benefits from 
October 20, 2008 and continuing.  

Respondents raised the affirmative defense that Claimant was responsible 
for her termination on April 29, 2009, and the issue of reduced benefits, pursuant 
to Section 8-42-112 (1) (d), C.R.S. (2008), based on Claimant’s alleged 
misrepresentation concerning her physical ability to do the job for the Employer.

At the commencement of the hearing, the parties stipulated that 
Claimant’s AWW is  $229.90, and the ALJ so finds; and, that Julie Parsons, M.D., 
is an authorized treating physician (ATP), and the ALJ so finds.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:
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The Incident

1. On September 14, 2008, Claimant was working for the Employer as 
an event coordinator.  During the course of this  activity, she was called upon to 
redecorate artificial fichus trees  having a weight of between five and ten pounds.  
She lifted them from the floor to a table where they were to be refurbished.  She 
noted an uptake of low back pain after lifting them but continued to perform her 
required work activities.

2. Claimant failed to notify the Employer of the full extent of her 
preexisting back condition, however, the job was described as “event 
coordinator” with light duties.  Claimant believed, in good faith, that she could 
perform all of the essential job duties and she so informed the Employer.  She 
had no obligation to furnish the Employer with detailed medical records 
concerning her preexisting back condition.  There is no persuasive evidence that 
Claimant willfully misled the Employer concerning her ability to do the job for 
which she was hired.

3. Sometime thereafter, the Claimant was carrying fichus  trees to the 
front of the store when a customer stopped and asked her to climb a ladder to 
bring down floral arrangements that weighed about five pounds.  Her back pain 
accelerated from this activity.  She reported this pain to her Department Manager, 
Judy Stell.  She did not ask for a medical referral on September 14, 2008.

4. Aimee Cruz, Assistant Store Manager, testified that Claimant 
reported on September 20, 2008, that Claimant was assisting a customer with a 
floral arrangement on September 14, 2008, and the Claimant was  going up and 
down a ladder to bring the customer floral pieces. The ALJ infers and finds  that 
the incident involved going up and down a ladder once. Claimant reported injury 
to her back. According to Cruz, the floral arrangements are made out of silk, 
Styrofoam and weigh less than three pounds. 

5. Brad Frese, Store Manager, completed the First Report of Injury 
noting an alleged back injury after repetitive motions of going up and down the 
ladder.  The ALJ infers and finds that Frese, who was not present on the day in 
question, was mistaken on the “repetitive motions,” and Cruz’s  testimony is more 
reliable.

6. On Wednesday, September 17, 2008, when her low back pain did 
not subside, Claimant attempted to report her injury to Jim Van Natten, the Store 
Manager.  He was not in the store on that day, neither was Assistant Manager 
Amy Cruz.  

7. Claimant called the Employer again on September 18, and 19, 
2008.  Van Natten was not at the store on either day.
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8. Both the Claimant and Cruz testified that Claimant finally reported 
her injury to Cruz on September 20, 2008.  

9. Claimant was not immediately sent for medical treatment at that 
time and her low back pain continued to persist over time, without medical 
treatment.

Pre-Existing Back Condition

10. The Claimant has a prior history of low back problems dating back 
to a 1992 work related injury with Wal-Mart for which she received an impairment 
rating in 1994.  She was given permanent restrictions from that injury at that time.

11. Claimant told the Employer that she suffered a preexisting back 
injury while working for Wal-Mart in 1992. Claimant, however, prior to 
employment with the Employer, told the Employer that her preexisting back injury 
had healed. Claimant stated that her job with the Employer did not involve lifting 
or moving heaving objects. 

12. According to the Claimant, the Employer did not request or require 
her to lift or move heavy objects; and, she did not lift or move heavy objects. For 
example, Claimant stated that employees  from the receiving department would 
carry Event Kits into the classroom for Claimant.  Also, Claimant testified that if 
tables or heavy items needed to be moved, other store associated would move 
them for Claimant.  

13.  As a result of the 1992 Wal-Mart back injury, Kathy McCranie, 
M.D., on April 28, 1994, assigned Claimant permanent work restrictions, placing 
the Claimant in the Sedentary work category.

14.  On September 1, 1993, Michael McNally, M.D., expressed the 
opinion that Claimant would not have any success getting back to work; Claimant 
reports acute pain in the back which has radiated to both legs; Claimant relates 
the pain is aggravated by almost any activity.  The ALJ finds  that Dr. McNally’s 
opinion was in error, as illustrated by the Claimant’s work for the Employer 
herein.

15. On April 28, 1994, Dr. McCranie’s impressions were chronic low 
back pain, intervertebral disk and bulging at L5-S1 and myofascial involvement of 
the left gluteal region.  Claimant suffered preexisting back and lower extremity 
injuries. 

16.  Following Claimant’s release 1994 at maximum medical 
improvement (MMI) for the 1992 injury, and the passage of time after the 1992 
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injury, her condition had improved dramatically and prior to starting work with the 
Employer in 2008 she was pain free.   The ALJ finds her testimony in this  regard 
persuasive, credible and essentially undisputed 

17.   While working for the Employer, the Claimant was  able to perform 
all of the essential functions of her job and was not under disability until her injury 
of September 14, 2008.  Also, Claimant had not received medical care for her 
1992 injury since 1994.  

Medical Concerning September 14, 2008 Incident

18. Eventually, Claimant’s back pain got so bad that it demanded 
medical attention and the Employer referred her to Julie Parsons, M.D., at 
HealthOne.  The parties stipulated, and the ALJ finds, that Dr. Parsons became 
the Claimant’s authorized treating physician (ATP).  Claimant saw Dr. Parsons on 
October 20, 2008.  Dr. Parsons diagnosed a thoracolumbar strain.  The ALJ 
infers and finds that based on the four corners of Dr. Parsons’ report, she is of 
the opinion that the thoracolumbar strain was caused by the Claimant’s job duties 
with the Employer on September 14, 2008.  On October 20, Dr. Parsons  gave the 
Claimant restrictions of fifteen pounds lifting, pushing, pulling and carrying.  
Claimant also was given restrictions of limited bending and twisting.  

19.   In her Supplemental Answers  to Interrogatories, number 3 
(admitted into evidence), Claimant indicates that while she was at home, her left 
leg gave out. Also, Dr. Parson’s November 17, 2008 medical report notes 
Claimant got back pain and her left leg buckled while she was walking with a 
couple of Christmas stocking in her hand and a small box of glitter.   The ALJ 
infers and finds that her left leg gave out because of the incident of September 
124, 2008.

20. Due to back pain, the Claimant stopped working on October 20, 
2008 and she has not returned to work since then, and she was never given a 
written offer employment within her restrictions.   Also, Claimant has not been 
released to return to full duty no has she earned wages or been declared to be at 
maximum medical improvement (MMI), as of the hearing date. 

21. On October 31, 2008, Bradley Frese, an Employer management 
representative, told the Claimant that the Employer could not accommodate her 
restrictions.

22. Claimant has  not received medical treatment since November 24, 
2008.    The adjuster at Gallagher Bassett, agent of the insurer, informed 
Claimant that her case was under denial and that no further medical treatment 
would be authorized.  This is undisputed.  Based on this communicated denial, 
the ALJ finds that the Claimant was denied further medical treatment for non-
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medical reasons, after the Respondents had a reasonable opportunity to furnish 
further medical treatment by Dr. Parsons or to offer substitute medical treatment.

23. On April 7, 2009, F. Mark Paz, M.D., performed an Independent 
Medical Examination (IME) of the Claimant, at Respondents’ request, for the 
primary purpose of determining causality.  Dr. Paz diagnosed low back pain, 
based on lumbar degenerative disc disease.  Dr. Paz was of the opinion that “it is 
not medically probable that climbing up and down the ladders is a likely 
explanation for her current symptoms.”  Further, he was of the opinion that 
Claimant did not sustain a permanent aggravation of a preexisting condition.  
The ALJ finds  that Dr. Paz’s opinion in this regard is contrary to the totality of the 
lay and other medical evidence.  Furthermore, Dr. Paz employs an inappropriate 
measure for a compensable “aggravation and acceleration” of a preexisting 
condition, i.e., “permanent” aggravation, which, in part, compromises his 
ultimate opinion on causality.  Additionally, the ALJ finds  the ATP’s (Dr. Parsons’) 
implied opinion of causal relatedness more persuasive and credible than Dr. 
Paz’s opinion.

24. The exhibits contain a termination letter dated April 29, 2009. This 
letter states that Claimant is being terminated because she failed to fill out a 
Leave of Absence packet after having requested a leave of absence beginning 
October 30, 2008.  

25. Claimant never requested a leave of absence from the Employer.  
She did not request leave and was not asked by her Employer to request a 
Leave of Absence.  The ALJ finds Claimant’s testimony in this regard credible 
and reasonable because Claimant was temporary and totally disabled from her 
workers’ compensation injury, and the completion of a Leave of Absence form 
was not required of her.  

26.      Respondents introduced the Employer’s store Employee 
Handbook, concerning “leave issues,” and the only reference to a potential 
termination over leave of absence issues is failure to provide medical certification 
to justify leave.  To terminate an employee who is claiming a work-related injury, 
based on failure to submit “leave of absence” forms borders on a pretextual 
reason for termination.

27. The Employee Handbook makes repeated reference to an 
employee’s “Request for Leave of Absence.”  It informs the employee that he/she 
is  entitled to a leave of absence under the FMLA (family Medical Leave Act) and 
various other leave policies.  Claimant never requested a leave of absence under 
FMLA, or otherwise, and therefore, did not violate the Employer’s policies.

28. Respondents failed to prove that Claimant precipitated her 
termination from employment by a volitional act that the she would reasonably 
expect to result in a loss of her employment.  
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Ultimate Findings

29. Claimant has proven, by a preponderance of the evidence that she 
sustained a compensable injury to her back on September 14, 2008, while 
performing duties for her Employer, and this injury arose out of the course and 
scope of her employment for the Employer.  Claimant has further proven, by 
preponderant evidence that the agent of the insurance carrier denied the 
Claimant further medical treatment on or about November 24, 2008 for non-
medical reasons.  Consequently the right of selecting an authorized treating 
physician (ATP) passed to the Claimant at that time.  Dr. Parsons became 
Claimant’s ATP.       

30. The Claimant’s AWW is $229.90, which yields a TTD rate of 
$153.27 per week, or $21.90 per day.

           31.     The Claimant has not been released to return to work without 
restrictions since October 20, 2008; she has not earned wages since that time; 
and, she has not been declared to be at MMI.  Consequently, the Claimant has 
proven by preponderant evidence that she has been TTD since October 20, 
2008.

 32. Respondents have failed to prove, by a preponderance of the 
evidence that Claimant was responsible for her termination on April 8, 2009, 
through a volitional act on her part.  To show that the Claimant was responsible 
for her termination, Respondents were required to prove that Claimant committed 
a volitional act, or exercised control over her termination, in light of the 
totality of the circumstances.  Respondents  failed to do this.  Also, Respondents 
have failed to prove, by preponderant evidence that Claimant willfully misled the 
Employer concerning her physical ability to do the job for which she was hired.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
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unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, the ATP’s (Dr. Parsons) implied opinion on causality, plus the 
totality of the Claimant’s testimony, is  more persuasive and credible than Dr. 
Paz’s opinion on causality.  Also, as found, the Claimant’s  testimony was credible 
and persuasive.

 b. It is undisputed that Gallagher Basset, the claims management 
agent of the insurance carrier, denied the Claimant medical treatment on 
November 24, 2008 for non-medical reasons.  See, Annotation, Comment: 
Credibility of Witness Giving Un-contradicted Testimony as Matter for Court or 
Jury, 62 ALR 2d 1179, maintaining that the fact finder is not free to disregard un-
contradicted testimony.

 c. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See 
City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz  v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).  Also, the burden of proof is  generally 
placed on the party asserting the affirmative of a proposition.  Cowin & Co. v. 
Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the evidence” is 
that quantum of evidence that makes a fact, or facts, more reasonably probable, 
or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As 
found, the Claimant has sustained her burden with respect to compensability; 
medical benefits (authorization, causally related, and reasonable necessity); 
AWW; and, TTD.  Respondent has failed to sustain its burden with respect to 
“responsibility for termination,” or the Claimant willfully misleading the Employer 
about her physical ability to do the job for which she was hired, contrary to 
Section 8-42-112 (1) (d), C.R.S. (2008).

Compensability

  d. An injury is  compensable if incurred by an employee in the course 
and scope of employment.  Section 8-41-301(1)(b), C.R.S. (2008); Price v. ICAO, 
919 P.2d 207 (Colo. 1996).  Claimant must show a connection between the 
employment and the injury, such that the injury has its origins in the employee’s 
work-related functions, and it is sufficiently related to those functions to be 
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considered part of the employment contract.  See Madden v. Mountain W. 
Fabricators, 977 P.2d 861 (Colo.  1999).  In order to prove causation, medical 
evidence is not necessary.  As found, the Claimant’s testimony and the 
constellation of facts surrounding her injury establish the requisite nexus between 
the injury and her work duties.  Also See Lymburn v. Symbios Logic, 952 P.2d 
831 (Colo. App. 1997).  

e. Further, if an industrial injury aggravates, accelerates, or 
combines with a pre-existing condition so as to produce disability and need for 
treatment, the claim is compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990).   It is  not required that the aggravation and acceleration be 
permanent in nature.  As found, the Claimant’s  work activities  of September 14, 
2008 aggravated and accelerated her underlying degenerative back condition so 
as to disable Claimant and require medical treatment.

f. Respondents argument that Claimant’s  low back injury was a 
natural progression of her 1992 back injury is rejected.  As found, following being 
released at MMI for her 1992 low back injury, her condition improved to the point 
that she was able to perform all of the essential functions of her job with 
Employer until her subsequent September 14, 2008, back injury.  Medical 
records support and corroborate Claimant’s testimony.   As  found, her testimony 
credible.  See Lymburn v. Symbois Logic, 952 P.2d 831 (Colo. App. 1997). As 
further found, following Claimant’s release at MMI in 1994 for the 1992 injury, she 
improved dramatically and was pain free before starting work for the Employer 
herein.

Medical Benefits

g. If the physician selected by the Employer (Dr. Parsons) refuses to 
treat for non-medical reasons, and the insurer fails to appoint a willing ATP after 
notice of the refusal to treat, the right of selection passes  to the injured worker.  
Weinmeister v. Cobe Cardiovascular, Inc., W.C. No. 4-657-812 [Industrial Claim 
Appeals Office (ICAO), July 10, 2006].  Also see Lutz v. Industrial Claim Appeals 
Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. University Health Sciences 
Center, 768 P.2d 1259 (Colo. App. 1988). As found, an adjuster with the insurer’s 
adjustment agency informed the Claimant that further medical treatment would 
be denied because the claim was denied.  Therefore, the right of selection of a 
treating physician passed to the Claimant and remains with her to this day.

h.  Respondents are liable for medical treatment that is  reasonably 
necessary to cure and relieve the effects  of the industrial injury.  Section 
8-42-101 (1)(a), C.R.S. (2008); Snyder v. Indus. Claim Appeals Office, 942 P .2d 
1337 (Colo. App. 1997); Country Squire Kennels v. Tarshis, 899 P. 2d 362 (Colo. 
App. 1995).  Further, Respondents are liable if the employment-related activities 
aggravate, accelerate, or combine with a pre-existing condition to cause a need 
for medical treatment.  Section 8-41-301(1)(c); Snyder v. Indus. Claim Appeals 
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Office, supra.  Also, medical care is not subject to apportionment for injuries 
occurring after July 1, 2008.  Section 8-42-104(3), C.R.S. (2008).  As found, all of 
the medical care and treatment rendered by Dr. Parsons was reasonably 
necessary to cure and relieve Claimant of the effects of the September 14, 2008 
compensable injury.

Temporary Disability

i. Claimant is not required to prove that her work-related injury was 
the sole cause of her wage loss in order to establish eligibility to TTD benefits.  
Rather, the benefits are precluded only when the work-related injury plays  “no 
part in the subsequent wage loss (emphasis supplied).”  Horton v. Indus. Claim 
Appeals Office, 942 P.2d 1209, 1210-1211 (Colo. App. 1996).  To establish 
entitlement to temporary disability benefits, the Claimant must prove that the 
industrial injury has  caused a “disability,” and that she has suffered a wage loss 
that, “to some degree,” is the result of the industrial disability.  Section 8-42-103
(1), C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).   
When a temporarily disabled employee loses her employment for other reasons 
which are not her responsibility, the causal relationship between the industrial 
injury and the wage loss necessarily continues.  Disability from employment is 
established when the injured employee is unable to perform the usual job 
effectively or properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. 
App.1986).  This is  true because the employee’s restrictions presumably impair 
her opportunity to obtain employment at pre-injury wage levels.  Kiernan v. 
Roadway Package System, W.C. No. 4-443-973,  (ICAO, December 18, 2000).  
As found, Claimant’s termination in this case was not her fault.

j. The term “disability” connotes two elements: the first is “medical 
incapacity” evidenced by loss  or reduction of bodily function.  There is no 
statutory requirement that the Claimant present medical opinion evidence from of 
an attending physician establish her physical disability.  See Lymburn v. Symbois 
Logic, supra.  Rather, the Claimant’s testimony alone is  sufficient to establish a 
temporary “disability.” Id.  The second element is loss of wage earning capacity.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning 
capacity element of “disability” may be evidenced by a complete or partial 
inability to work, or physical restrictions that preclude the claimant from securing 
employment.  The testimony in Horner proved this element.  As found, Claimant 
suffered both and this had an adverse impact on her ability to perform her job.  
Absolute Employment Service, Inc. v. ICAO, 997 P.2d 1229 (Colo. App. 1999) 
[construing disability for purposes of apportionment].  As  found, from October 20, 
2008 and continuing, the Claimant has been unable to return to her usual job due 
to the effects of her September 14, 2008, injury.  Consequently, she is “disabled” 
under Section 8-42-105, C.R.S. (2008), and is entitled to TTD benefits  from 
October 20, 2008 and continuing, until terminated by statute.  Culver v. Ace 
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Electric, supra; Hendricks v. Keebler Company, W.C. No. 4-373-392 (ICAO, June 
11, 1999.).
 
           k.         Once the prerequisites for TTD are met (e.g., no release to return 
to full duty, MMI has not been reached, modified employment is  not made 
available, and there is  no actual return to work), TTD benefits are designed to 
compensate for a 100% temporary wage loss.  See Eastman Kodak Co. v. 
Industrial Commission, 725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 
799 P. 2d 461 (Colo. App. 1990).  As found, Claimant has met these criteria since 
October 20, 2008, sustaining a 100% temporary wage loss.

Allegedly Misleading Employer About Physical Ability To Do Job

 l. Section 8-42-112 (1) (d), C.R.S. (2008), provides that benefits “shall 
be reduced fifty percent… where an employee willfully (emphasis  supplied)  an 
employer concerning the employee’s  physical ability to perform the job….”  As 
found, Respondents  failed to prove that Claimant willfully misled the Employer 
concerning her physical ability to do the job. 

Responsibility for Termination

 m. Respondents must prove that the Claimant was responsible for her 
termination, through a volitional act on her part, in order to trigger the application 
of Sections 8-42-103(1)(g) and, or of 8-42-105(4), C.R.S. (2008); CCIA v. 
Industrial Claim Appeals Office, 18 P.3d 790 (Colo. App. 2000).  As found, 
Respondent has failed to prove “responsibility for termination.”

n.  To show that the Claimant was responsible for her termination 
Respondent was required to prove that Claimant committed a volitional act, or 
exercised control over her termination, in light of the totality of the 
circumstances.  See Colorado Springs Disposal v. Industrial Claim Appeals 
Office, 58 P.3d 1061 (Colo. App. 2002); Padilla v. Digital Equipment, 902 P.2d 
414 (Colo. App. 1994).  As found, Respondent failed to do this.  An employee is 
responsible for termination only if the employee precipitated the employment 
termination by a volitional act that the employee would reasonably expect to 
result in a loss of employment.  See Patcheck v. Colorado Department of Public 
Safety, WC# 4-432-301 (ICAO April 27, 2001). As found, Claimant did not 
volitionally precipitate her termination from employment.

 
o.   The fact that an employer discharges an employee, even in 

accordance with the employer’s policy, does not establish that a claimant 
acted volitionally, or exercised control over the circumstances  of termination.  
See Gonzalez  v. Industrial Commission, 740 P.2d 999 (Colo. 1987); Goddard v. 
EG&G Rocky Flats, Inc., 888 P.2d 369 (Colo. App. 1994) [cited with approval in 
Kneffer v. Kenton Manor, W.C. No. 4-557-781 (ICAO, March 17, 2004); Quinn v. 
Pioneer Sand Company, W.C. No. 590-561 (ICAO, April 27, 2005); Whiteman v. 



372

Life Care Solutions; W.C. No. 4-523-153, (ICAO, October 29, 2004) [both Quinn 
and Whiteman stand for the proposition that if effects of injury render Claimant 
incapable of performing job offered, Claimant not responsible for termination]; 
Hall v. Wal-Mart Stores, Inc., W.C. No. 4-601-953 (ICAO, March 18, 2004) 
[Respondent cannot adopt a strict liability personnel policy which usurp’s the 
statutory definition of “responsibility” for termination where Claimant engaged in a 
fight it at work but did not provoke assault]; Maes v. CA One Services, Inc., W.C. 
No.  4-543-840 (ICAO, March 3, 2004); Wilcox v. City of Lakewood, W.C. No.  
4-76-102 (ICAO, February 13, 2004); Gallegos v. Sealy, Inc., W.C. No.  
4-529-704 (ICAO, February 12, 2004); Fahey v. Brede Exposition Services, W.C. 
No. 4-522-492 (ICAO, January 21, 2003); Bonney v. Pueblo Youth Service 
Bureau, W.C. No. 4-485-720 (ICAO, April 24, 2002) [Claimant was not 
responsible for failure to comply with employer’s  absence policy if Claimant was 
not physically able to notify the employer]; see e.g., Bell v. Industrial Claim 
Appeals Office, 93 P .3d 584, (Colo. App. 2004) [Claimant not at fault for 
termination for refusing to sign settlement agreement waiving statutory rights].  
As found, Claimant could not comply with the Employer’s leave of absence policy 
when the Claimant had not requested a leave of absence to begin with.

p. Further, the reason for the discharge, at the time of discharge, is 
dispositive on the issue of “at fault” termination.  Elliott v. Hire Calling Holding 
Company, W.C. No. 4-700-819 (ICAO, November 16, 2007).  It is  not enough 
that the Employer later asserts additional reasons to justify a discharge if, at the 
time of discharge, the Claimant’s conduct was not caused by his/her volitional 
act.  As found, Claimant was terminated by the Employer on April 29, 2009 
because she allegedly failed to complete Leave of Absence forms following her 
alleged request for a leave of absence.  As  found, the Claimant never requested, 
and did not want, a leave of absence.  Further, the Employer never specifically 
mandated that Claimant request a leave of absence while her compensable 
injury was under denial and she had not been placed at MMI.  Thus, Claimant did 
not commit a volitional act triggering the application of Section 8-42-103 (1)(g) or 
Section 8-42-105 (4) C.R.S. (2008), for her April 29, 2009, termination.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. That Claimant suffered a compensable injury on September 14, 
2008, for which she is entitled to medical care with Dr. Parsons.

B. Because the Insurer herein refused Claimant further medical 
treatment for non-medical reasons on November 24, 2008, the Insurer shall 
advise Julie Parsons, M.D., that it will pay her medical bills for causally related 
and reasonably necessary medical care and treatment, subject to the Division of 
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Workers’ Compensation (DOWC) Medical Fee Schedule (the “Schedule”).  If Dr. 
Parsons thereafter refuses to treat the Claimant for non-medical reasons, the 
Claimant will be entitled to select an authorized treating physician of her choice 
and Respondents shall pay the costs of such causally related and reasonably 
necessary medical treatment, subject to the DOWC Schedule.

C. For the period from October 21, 2008 through the hearing date, 
May 12, 2009, both dates inclusive, a total of 203 days, Respondents shall pay 
the Claimant temporary total disability benefits  of $153.11 per week, or $21.90 
per day, in the aggregate amount of $4,445.70, which is payable retroactively 
and forthwith.  From May 13, 2009, Respondents shall continue paying the 
Claimant temporary total disability benefits of $153.11, until terminated by 
statute.

D. Respondents’ affirmative defense of “responsibility for termination,” 
and Respondents’ affirmative claim for a 50% reduction in benefits for Claimant’s 
alleged willfully misleading the Employer about her physical abilities to do the 
job for which she was hired are hereby denied and dismissed.

E. Respondents shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts due and not paid when due. 

F.  Any and all issues  not determined herein are reserved for future 
decision.

DATED this______day of June 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-775-834

ISSUES

 Did claimant prove by a preponderance of the evidence that he is entitled 
to temporary total disability (TTD) benefits from September 7 through 
December 3, 2008?

 Did employer prove by a preponderance of the evidence that claimant was 
responsible for termination of his employment such that his wage loss 
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from September 7, 2008, ongoing, may not be attributable to his industrial 
injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge finds as 
follows:

1. Employer operates an airline business.  Claimant has worked for employer 
for some 11 years as a ramp service agent.  Claimant works for employer under 
a collective bargaining agreement, performing baggage-handling duties.  
Claimant’s job requires him to lift up to 70 pounds.  Claimant sustained an 
admitted injury to his left shoulder while working in the cargo bay of an airplane 
on August 10, 2008.  Claimant was lifting a golf bag when he felt a pop in his left 
shoulder.  The Judge adopts the stipulation of the parties in finding claimant’s 
average weekly wage (AWW) is $700.  

2. Employer referred claimant to Kaiser on the Job, where Paul Fournier, 
M.D., first evaluated his left shoulder injury on August 10, 2008.  Dr. Fournier 
placed claimant’s left upper extremity in a sling and restricted lifting, pushing and 
pulling to 5 pounds.  Dr. Fournier’s restrictions preclude claimant from performing 
his regular work as a ramp service agent.  Employer did not provide claimant a 
written offer of modified duty work.

3. Employer held meetings with employees during the week of August 11th to 
explain procedures and options  for an upcoming furlough, effective September 7, 
2008.  Employees had until August 21st to complete an “IAM Surplus  – Location 
Option Form” (Furlough Option Form) electing options, if available to them under 
the collective bargaining agreement.  

4. Claimant was off work on funeral and other leave until from August 11th 
through August 21st.  Employer telephoned claimant and directed him to return to 
work on the August 21st deadline to choose his furlough elections.  Claimant first 
learned of the furlough options on August 21st.  The furlough options offered for 
claimant’s classification were conditioned upon availability, depending upon the 
employee’s status.  All options available to claimant required him to be available 
to work within his current job classification.  As of August 21st, claimant was 
unable to perform his regular work within his  classification because of physical 
activity restrictions imposed by Dr. Fournier.  The Furlough Option Form that 
claimant completed and signed on August 21st provides:

If none of the selected options are available or all of the options are 
declined, you will be placed on layoff with severance pay and recall 
to your location.
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Claimant declined all options  because he could not work within his  current 
classification.  Employer placed claimant on layoff status as of September 7th, 
where he retained his recall rights and travel benefits.  Employer did not separate 
or terminate claimant from employment.

5. After claimant signed the Furlough Option Form on August 21st, employer 
instructed him to contact the TOB Supervisor, who supervises the transfer of 
bags between airplanes.  The TOB Supervisor also supervises  employees who 
are on the list to perform light-duty work.  Claimant continued to follow Dr. 
Fournier’s  instructions to keep his left upper extremity in a sling from August 21st 
through September 7th.  Claimant had not been placed on the light-duty list.  The 
TOB Supervisor told claimant she would call him if she had light-duty work for 
him.  The TOB Supervisor never telephoned claimant.  

6. The Judge credits claimant’s testimony as persuasive.  Employer’s 
Supervisor of Airport Operations, Robert Herrera, reviewed claimant’s file and 
testified about furlough procedures under the collective bargaining agreement.  
Mr. Herrera does not know claimant.  Mr. Herrera agreed claimant could neither 
perform work within his classification nor elect any of the options listed for that 
classification on Furlough Option Form.  Mr. Herrera acknowledged that the 
Furlough Option Form fails to explain light-duty options.  Crediting Mr. Herrera’s 
testimony, claimant’s supervisor is the employer representative who should have 
explained claimant’s furlough options.  Crediting claimant’s testimony, his 
supervisor never explained that he had any light-duty option to elect instead of 
the furlough.

7. Dr. Fournier eventually referred claimant for a magnetic resonance 
imaging (MRI) scan of his left shoulder and to Orthopedic Surgeon David M. 
Oster, M.D.  Dr. Oster evaluated claimant on September 3, 2008, administered 
an injection into his  left shoulder, and recommended a trial of conservative 
treatment.  Claimant underwent physical therapy treatment.  On December 4, 
2008, Dr. Oster performed arthroscopic surgery to repair a partial tear of 
claimant’s left rotator cuff.  

8. On December 9, 2008, employer filed a General Admission of Liability, 
admitting liability for TTD benefits  from December 4, 2008, ongoing.  Employer 
contends claimant was responsible for his  wage loss from September 7th through 
December 4, 2008, because he elected the furlough option instead of light-duty 
work.

9. Employer neither offered claimant light-duty work in writing nor explained 
to him that he had the option to avoid the furlough by electing light-duty work.  
Claimant reported for modified duty for several days between August 21st through 
September 7th, when he had nothing to do but watch television.  Employer never 
offered claimant light-duty work in writing while he was on furlough after 
September 7, 2008. 
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10. Claimant showed it more probably true than not that his injury proximately 
caused his wage loss from September 7th through December 3, 2008.  As found, 
Dr. Fournier’s  restrictions on August 10, 2008, precluded claimant from 
performing his regular work as a ramp service agent.  Employer provided 
claimant light duty work until his furlough on September 7th.  Because of 
restrictions, claimant remained unable to perform his regular work after 
September 7th.  

11. Employer failed to show it more probably true than not that claimant was 
responsible for his termination.  First, the Judge finds the termination statutes 
inapplicable to claimant’s claim because employer furloughed him but has not 
terminated him.  Even if the termination statutes apply to a furloughed employee, 
there was no persuasive evidence otherwise showing claimant performed some 
volitional act, which he reasonably knew or should have known would result in 
his termination.  As  found, from August 11, 2008, ongoing, claimant was unable 
to perform work within his regular classification because of physical activity 
restrictions from his admitted injury.  Because claimant was unable to perform 
work within his regular classification, claimant had no options available to him to 
avoid furlough.  Although employer contends claimant had the option of electing 
light-duty work instead of the furlough, the Furlough Option Form fails  to state 
that as an option. Claimant was unaware of any light-duty option until after he 
had signed and submitted his Furlough Option Form to his  supervisor.  Under the 
totality of the circumstances, claimant’s election to accept the furlough was 
involuntary.  Employer thus  failed to prove by a preponderance of the evidence 
that claimant was responsible for termination of his employment.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. TTD Benefits:

Claimant argues he has proven by a preponderance of the evidence that 
he is  entitled to TTD benefits from September 7 through December 3, 2008.  The 
Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
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Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three 
work shifts, that he left work as a result of the disability, and that the disability 
resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss  in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements:  (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2)  Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that 
claimant establish physical disability through a medical opinion of an attending 
physician; claimant's  testimony alone may be sufficient to establish a temporary 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability 
effectively and properly to perform his regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo. App. 1998).

Claimant showed it more probably true than not that his injury proximately 
caused his wage loss from September 7th through December 3, 2008.  Claimant 
thus proved by a preponderance of the evidence that he is entitled to TTD 
benefits from September 7th through December 3, 2008.    

As found, Dr. Fournier’s restrictions on August 10, 2008, precluded 
claimant from performing his regular work as a ramp service agent.  Employer 
provided claimant light duty work until his furlough on September 7th.  Because of 
restrictions, claimant remained unable to perform his regular work after 
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September 7th.  Claimant injury thus contributed to some degree to claimant’s 
wage loss after September 7th. 
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B. Application of the Termination Statutes:

Employer argues it has proven by a preponderance of the evidence that 
claimant was responsible for termination of his employment such that his  wage 
loss from September 7, 2008, ongoing, may not be attributable to his industrial 
injury.  The Judge disagrees.

Sections 8-42-103(1)(g) and 8-42-105(4), supra, (termination statutes) 
provide that, where it is  determined that a temporarily disabled employee is 
responsible for termination of employment, the resulting wage loss shall not be 
attributable to the on-the-job injury.  The termination statutes apply to injuries 
occurring on or after July 1, 1999.  1999 Colo. Sess. Laws, ch. 90 at 266.  
Respondents shoulder the burden of proving by a preponderance of the evidence 
that claimant was responsible for his  or her termination.  See Colorado 
Compensation Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 
1209 (Colo. App. 2000).

By enacting the termination statutes, the General Assembly sought to 
preclude an injured worker from recovering temporary disability benefits where 
the worker is at fault for the loss of regular or modified employment, irrespective 
whether the industrial injury remains the proximate cause of the subsequent 
wage loss.  Colorado Springs Disposal v. Martinez, 58 P.3d 1061  (Colo. App. 
2002) (court held termination statutes  inapplicable where employer terminates an 
employee because of employee's injury or injury-producing conduct). An 
employee is "responsible" if the employee precipitated the employment 
termination by a volitional act, which an employee would reasonably expect to 
result in the loss of employment.  Patchek v. Colorado Department of Public 
Safety, W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination 
depends upon whether claimant performed some volitional act or otherwise 
exercised a degree of control over the circumstances resulting in termination.  
See Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion 
after remand, 908 P.2d 1185 (Colo. App. 1995).   

The Judge however found that employer failed to show it more probably 
true than not that claimant was responsible for his termination.  Employer thus 
failed to prove by a preponderance of the evidence that claimant was responsible 
for termination of his employment.    

First, the Judge found the termination statutes inapplicable to claimant’s 
claim because employer furloughed him but has not terminated him.  Even if the 
termination statutes apply to a furloughed employee, there was no persuasive 
evidence otherwise showing claimant performed some volitional act, which he 
reasonably knew or should have known would result in his termination.  As found, 
from August 11, 2008, ongoing, claimant was unable to perform work within his 
regular classification because of physical activity restrictions from his  admitted 
injury.  Because claimant was unable to perform work within his regular 
classification, claimant had no options available to him to avoid furlough.  
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Although employer contends claimant had the option of electing light-duty work 
instead of the furlough, the Furlough Option Form fails to state that as an option. 
Claimant was unaware of any light-duty option until after he had signed and 
submitted his Furlough Option Form to his supervisor.  Under the totality of the 
circumstances, claimant’s election to accept the furlough was involuntary.  

The Judge concludes that employer’s affirmative defense under the 
termination statutes should be denied and dismissed.  Employer should pay 
claimant TTD benefits from September 7th through December 3, 2008, based 
upon his AWW of $700. 

ORDER

Based upon the foregoing findings of fact and conclusions of law, the Judge enters 
the following order:

1. Employer’s  affirmative defense under the termination statutes is denied 
and dismissed.  

2. Employer shall pay claimant TTD benefits from September 7th through 
December 3, 2008, based upon his AWW of $700. 

3. Employer shall pay statutory interest at the rate of eight percent (8%) per 
annum on all compensation not paid when due. 

4. Issues not expressly decided herein are reserved to the parties for future 
determination. 

DATED:  __June 19, 2009__

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-776-156

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on June 9, 2009, in Denver, Colorado.  The 
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hearing was digitally recorded (reference: 6/9/09, Courtroom 3, beginning at 1:41 
PM, and ending at 3:26 PM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to Claimant’s counsel, giving 
Respondents 3 working days within which to file electronic objections.  The 
proposed decision was filed on June 12, 2009.  No timely objections were filed.  
After a consideration of the proposal, the ALJ has modified it and , as modified, 
hereby issues the following decision.

ISSUES
 

The issues to be determined by this decision concern whether 
Respondents may prospectively withdraw their General Admission of Liability, 
dated November 18, 2008.  Because Respondents raised the “withdrawal” issue, 
Claimant has the burden, in the first instance, of proving,  by a preponderance of 
the evidence that she sustained a compensable injury in the course and scope of 
her employment with the Employer.

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

 1. Claimant worked for the Employer as a massage therapist.  
Claimant sustained an injury to her low back on September 28, 2008, while 
performing a massage on a client.  She was working on the neck area of a client 
while in a seated position when she turned slightly and felt the immediate onset 
of pain in the low back. She stopped the massage she was giving, went out to 
the front desk and told them she didn’t think she would be able to complete her 
schedule for the day.  Claimant presented consistently, reasonably and credibly 
throughout her testimony at hearing.

2. Claimant talked to a senior therapist immediately after her injury to 
see if massage would help get her back to being able of completing her shift, but 
was unable to get relief from the pain. According to the Claimant, there were no 
management personnel on site to refer her to a physician, so she was sent to 
Littleton Hospital for treatment. Her Employer subsequently referred her to Felix 
Meza, M.D., at Concentra. Dr. Meza referred Claimant to Scott Primack, M.D., 
because of his expertise in treating back injuries.

3. Dr. Primack saw the Claimant for the first time on October 14, 2008. 
According to the Claimant, she told Dr. Primack that she had previously injured 
her back on multiple occasions and gave him the history of what occurred with 
the present injury.  In his initial evaluation,  Dr. Primack reported that he was 
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aware of the prior injuries  and Claimant’s  previous discogenic problems with her 
back.  The fact that the Claimant disclosed her prior injuries without prompting 
enhances her credibility. Dr. Primack looked at Claimant’s  MRI (magnetic 
resonance imaging) from 2003 and compared it to an MRI taken as a result of 
the present injury.  It was Dr. Primack’s opinion that the MRI from 2003 was 
different than the one for the 2008 injury, specifically at the L4-L5 level. The 2003 
MRI reflected problems at L5-S1.   It was his  opinion that the need for treatment 
at the L4-L5 level was work related.  The ALJ finds that the need for treatment at 
L4-L5 is related to the 2008 injury.

4. Respondents filed a General Admission of Liability, dated 
November 18, 2008, admitting liability for the injury of September 28, 2008.   
Temporary total disability (TTD) benefits were paid beginning September 29, 
2008 and ending November 11, 2008, when Claimant returned to work at full 
duty. Claimant has been able to work, but  her shifts have been limited by the 
Employer due to her injury. 

5. Jeremiah Coogan, M.D., subsequently put at the Claimant at 
maximum medical improvement (MMI) on March 12, 2009.  At that time, Dr. 
Coogan assigned the Claimant a 9% whole person impairment rating for her 
work injury.  Later, in his response to an inquiry from counsel for the 
Respondents, Dr. Coogan revised his rating to 0%.  He referred to two injury 
dates that he said were not given to him and that he said were substantially 
similar to the injury of September 28, 2008. Those alleged dates of injury were 
August 1, 2008 and August 28, 2008.  Claimant testified that she did not sustain 
any injuries on those dates, and there is  no record in the medical evidence of any 
injuries on those dates.  Therefore, the ALJ does not find Dr. Coogan’s changed 
opinion persuasive or credible because, among other things, it is based in part on 
factual errors.  

6. Respondents admitted liability for the injury of September 28, 2008, 
and now seek to withdraw that admission. They do not seek repayment of 
benefits already paid but seek only a prospective withdrawal. Claimant has  the 
burden of proving, by a preponderance of the evidence, that she suffered an 
injury in the course and scope of her employment.  Here the ALJ finds that 
Claimant has met that burden, and demonstrated a compensable event that 
occurred on September 28, 2008, wherein she suffered an injury to her low back 
that required treatment. 

7. Claimant went through massage school for a year and then worked 
as a massage therapist for one year without any complaints of back pain or the 
need to seek out treatment for her back. There is  no record of any medical 
treatment for the Claimant during this period of time. Claimant reported to her 
authorized treating physicians (ATPs) that she had injured her back previously, 
though many of the prior injuries were to different areas of her back than what is 
indicated herein.
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8. Respondents sent the Claimant to Mark Paz, M.D., who performed 
an independent medical evaluation (IME) f on February17, 2009.  Dr. Paz was of 
the opinion that the event Claimant described did not cause her back pain. The 
ALJ finds that Dr. Paz does not persuasively support his difference of opinion 
with Dr. Primack.  The ALJ does not find it to be persuasive and resolves the 
conflict in medical opinion in favor of Dr. Primack’s opinion(an ATP), regarding 
the work relatedness of the Claimant’s 2008 injury .  Dr. Primack’s  opinion is 
based on more study and familiarty with the Claimant’s case than the opinion of 
Dr. Paz.

9.  Dr. Coogan, an ATP, placed the Claimant at MMI.  Respondents 
applied for a Division of Workers Compensation Independent Medical Exam 
(DIME) to comply with the requirement that they either file a Final Admission or 
request a DIME once the ATP has indicated MMI.  Respondents sought, and 
were granted, a stay of those proceedings pending the outcome of the hearing 
herein. That stay should be lifted and the DIME process can 
c o n t i n u e .          
           
  10. Claimant has proven, by a preponderance of the evidence 
that she sustain a compensable injury to her low back on September 28, 2008.  
Respondents have failed to prove that the General Admission was filed 
improvidently or erroneously.  A prospectively withdrawal of the previously filed 
General Admission is  not warranted because the request was based on Dr. 
Coogan’s changed opinion, which has not undermined the compensability of the 
Claimant’s claim and which has been determined to be invalid.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
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should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, Dr. Primack’s  opinion on the causal relatedness of the 
September 28,2008 low back injury to the Claimant’s work is more persuasive 
and credible than Dr. Paz’s opinion to the contrary.  Thus, Dr. Primack’s opinion 
supports compensability herein.  Also, as found, Claimant’s testimony at hearing 
was consistently credible and it supports the compensability of the September 
28, 2008 incident.  

 b. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S. (2008).  See City of 
Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz  v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).  Also, the burden of proof is  generally 
placed on the party asserting the affirmative of a proposition.  Cowin & Co. v. 
Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the evidence” is 
that quantum of evidence that makes a fact, or facts, more reasonably probable, 
or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As 
found, 
Claimant sustained her burden with respect to the compensability of the 
September 28, 2008 low back injury.  Respondents failed to sustain their burden 
w i th respec t to p rospec t i ve w i thdrawa l o f the Genera l 
A d m i s s i o n .          
          c. B y 
filing an admission of liability, an employer admits  that a claimant has sustained 
the claimant’s burden of proof, it is bound by the admission, and it must pay 
benefits accordingly.  Rocky Mountain Cardiology  v. Indus. Claim Appeals Office, 
94 P.3d 1182 (Colo. App. 2004).  Essentially, an admission has  the force and 
effect of an ALJ’s order unless and until overturned by an ALJ under legally 
appropriate circumstances, e.g., error or mistake that would justify a re-opening.  
Employers may obtain relief from improvident or erroneous admissions on a 
prospective basis.  HLJ Management Group, Inc. v. Indus. Claim Appeals Office, 
804 P.2d 250 (Colo. App. 1990), cert. denied 1991; Lewis v. Scientific Supply 
Company, Inc., W.C. 3-738-278 (Industrial Claim Appeals  Office, July 5, 1994).  
As found, the General Admission of Liability herein was not filed improvidently or 
erroneously.
 

ORDER

 IT IS, THEREFORE, ORDERED THAT:
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 A. Claimant sustained a compensable injury to her low back on 
September 28, 2008.

 B. Respondents request to withdraw the General Admission of Liability 
is  hereby denied and dismissed.  Respondents shall continue to pay benefits 
pursuant to the General Admission of Liability, dated November 11, 2008. 

C. The parties  shall proceed with the Division Independent Medical 
Examination process that was previously stayed pursuant to the Order of Pre-
hearing ALJ Sue Purdie on April 28, 2009.

D. Any and all issues not determined herein are reserved for future 
decision.

DATED this______day of June 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-776-396

ISSUES

Did the Claimant prove by a preponderance of the evidence that she 
suffered a compensable injury arising out of and in the course of her employment 
with employer?

If Claimant did prove a compensable injury, did Claimant prove by a 
preponderance of the evidence that she is entitled to temporary disability benefits 
from November 15, 2008 through March 13, 2009.

If Claimant did prove a compensable injury, what is Claimant’s  average 
weekly wage?

FINDINGS OF FACT

 1. Claimant was a certified nursing assistant (“CNA”) with employer.  
Claimant worked forty (40) hours per week and was paid at a rate of $15.11 per 
hour.  Claimant’s job duties included helping patients and nurses in caring for 
patients.  Claimant testified that on September 9, 2008, while attempting to lift a 
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heavy patient with a Hoyer lift, claimant pulled on the machine that was stuck on 
cords, and when the machine eventually moved, Claimant slipped, twisted her 
ankle and fell.  Pain had pain in her left heel, but did not immediately report the 
injury as she was afraid that she would get into trouble for attempting to use the 
Hoyer lift without a second person present.  Claimant eventually reported the 
incident to her supervisor on September 10, 2008.  The incident report is  signed 
by Claimant and the employer and reports  the injury as occurring while working 
with the Hoyer in room 305, which is identified as the room patient named 
Jaminga was staying.  In the incident report, Claimant identifies the injury as 
occurring while “pushing” the Hoyer. 

 2. Although reporting her injury to her employer on September 10, 
2008, Claimant initially refused medical treatment; however, on September 23, 
2008, Claimant requested a referral to a physician and Claimant was referred to 
Roaring Fork Family Physicians where Claimant was evaluated by Ms. Carlsen, 
a certified physician assistant.  Ms. Carlsen noted that Claimant reported that she 
injured her ankle approximately nine (9) days ago while pushing a machine when 
she twisted her foot.  Ms. Carlsen noted that Claimant had mild swelling over her 
lateral ankle and diagnosed Claimant with an ankle sprain.  Ms. Carlsen ordered 
x-rays of Claimant’s ankle, that revealed no fractures.  Ms. Carlsen referred 
Claimant for physical therapy and provided Claimant with work restrictions 

 3. On October 1, 2008, Claimant submitted her resignation to 
employer, effective two weeks from October 1, 2008.  Claimant continued to 
receive medical treatment during this time, including a referral to Dr. Armstrong 
with Orthopedic Associates.  Claimant testified she did not return to work until 
March 13, 2009 when she began working in a nursing home performing the same 
duties she previously performed for employer.

 4. Claimant was initially evaluated by Dr. Armstrong on October 17, 
2008, two days after her last date of employment with employer.  Claimant 
reported to Dr. Armstrong that she rolled her ankle when se was pushing a cart 
and felt and heard her ankle pop.  Dr. Armstrong diagnosed Claimant with an 
ankle sprain with symptoms consistent with a possible contusion or a hairline 
fracture of the tibia.  Dr. Armstrong referred Claimant for an MRI of the ankle and 
requested the Claimant follow up after the MRI was completed.  Dr. Armstrong 
also provided Claimant with increased work restrictions of no standing for more 
than two (2) hours and no lifting or pushing carts.  The MRI was performed on 
October 28, 2008 and revealed a possible non-displaced fracture in Claimant’s 
foot.

 5. Claimant returned to Dr. Armstong on November 4, 2008.  Dr. 
Armstrong opined that Claimant had a osteochondral injury without displaced, 
rotated or flipped fragment and possible distal tibial fracture and sustentaculum 
talus fracture.  Dr. Armstrong recommended immobilizing Claimant’s foot in 
addition to ultrasound and physical therapy to determine if her symptoms would 
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improve with conservative treatment.  Dr. Armstrong also recommended that the 
Claimant’s work restrictions  include no walking, standing, carrying, lifting or 
pushing.  Claimant returned to Dr. Armstrong on November 25, 2008 with 
continued complaints of pain that increased with activity.  Dr. Armstrong provided 
the Claimant with a cortisone shot and recommended Claimant follow up in two 
to three (2-3) weeks to determine if Claimant was a surgical candidate.  Claimant 
was evaluated by Ms. Carlsen on December 2, 2008.  Claimant reported to Ms. 
Carlsen that after her injection she initially felt better, but the pain then returned.  
Ms. Carlsen noted that Claimant was to continue with Dr. Armstrong’s  care and 
increased Claimant’s  work restrictions to include no standing, walking, climbing 
and restricted Claimant to seated work only.  The ALJ credits the reports from 
Ms. Carlsen documenting an increase in Claimant’s restrictions as of December 
2, 2008 from her previous restrictions and finds that Claimant’s condition had 
worsened as of December 2, 2008.

 6. Respondents presented the testimony of Ms. Marney, one of 
Claimant’s supervisors while Claimant was employed with employer.  Claimant 
reported her injury to Ms. Marney on September 10, 2008 and Ms. Marney 
instructed Claimant to fill out an incident report.  Ms. Marney reported that 
Claimant reported that she injured her ankle while pushing a Hoyer down the hall 
when she bumped her ankle against the Hoyer.  Ms. Marney examined 
Claimant’s ankle and noted some small red spots  on the outside of Claimant’s 
ankle, but did not notice any signs of swelling.  Ms. Marney testified that after the 
incident she did not notice Claimant limping or walking with an altered gait.

 7. Respondents presented the testimony of Ms. Hall, the Director of 
nursing for employer.  Ms. Hall testified that Claimant was provided with 
restrictions after her appointment on September 23, 2008 and employer honored 
Claimant’s restrictions.  Claimant’s light duty work including obtaining vital signs, 
testing ice water, and making beds.  Ms. Hall did not notice Claimant limping or 
favoring her ankle.  Respondents also presented the testimony of Ms. Williams, 
another supervisor for employer.  Ms. Williams testified that she spoke with 
Claimant regarding the incident on or about September 12, 2008 and Claimant 
denied needing medical attention.  Ms. Williams reported that Claimant originally 
reported her injury as occurring when she bumped her ankle while pushing the 
Hoyer lift.  On September 23, 2008, Claimant contacted Ms. Williams after a 
meeting and indicated her ankle was continuing to hurt.  Ms. Williams thereafter 
referred Claimant for medical treatment with Roaring Fork Family Physicians.

 8. The ALJ credits the testimony of Claimant that she injured her ankle 
while pulling a Hoyer lift on September 9, 2008 while performing duties within the 
course and scope of her employment.  The ALJ notes that there exists a conflict 
in the evidence regarding whether Claimant was pushing or pulling the Hoyer lift 
at the time of the incident.  However, the ALJ resolves these conflicts  in favor of 
Claimant and finds that it is more likely true than not that Claimant was  pulling 
the Hoyer lift attempting to place a patient on the lift, when the lift became stuck.  
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After Claimant pulled on the lift, she twisted her ankle and fell, resulting in her 
ankle injury.  The ALJ finds that Claimant did not immediately report the incident 
to her supervisor as  she was afraid that she may get in trouble for attempting to 
move a patient without assistance.  Nonetheless, Claimant did report the incident 
on September 10, 2008 and eventually sought medical treatment on September 
23, 2008.

 9. The ALJ notes that Respondents have presented testimony 
regarding conflicting accident histories  provided by Claimant.  Nonetheless, the 
ALJ finds the testimony of Claimant regarding the incident more persuasive than 
the testimony of other witnesses.

 10. The ALJ credits the medical reports of Dr. Roaring Fork Family 
Physicians in finding that Claimant’s work restrictions were increased as of 
December 2, 2008 to include no walking, standing or climbing.  The ALJ finds 
that as of December 2, 2008, Claimant’s work restrictions had been increased 
that would have precluded Claimant from continuing the light duty work she was 
performing at the time of her resignation.  The ALJ finds that as of December 2, 
2008, Claimant’s condition has worsened resulting in additional restrictions from 
her authorized treating physicians.

CONCLUSIONS OF LAW

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is  that 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 
8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra.

 2. A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is  compensable if it “aggravates accelerates or 
combines with“ a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra.
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 3. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s  testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006).

 4. As found, Claimant has  proven by a preponderance of the evidence 
that she suffered a compensable injury on September 9, 2008 arising out of and 
in the course of her employment with employer.  The ALJ credits Claimant’s 
testimony that the injury occurred while at work as she pulled the Hoyer machine.  
Insofar as there are inconsistencies in the medical records and the translated 
recorded statement with regard to Claimant’s  reported accident, the ALJ credits 
Claimant’s testimony at hearing with regard to how the injury occurred. 

 5. To prove entitlement to temporary total disability (TTD) benefits, 
claimant must prove that the industrial injury caused a disability lasting more than 
three work shifts, that he left work as a result of the disability, and that the 
disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.
2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to 
establish a causal connection between a work-related injury and a subsequent 
wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  
The term disability, connotes two elements:  (1) Medical incapacity evidenced by 
loss or restriction of bodily function; and (2)  Impairment of wage earning capacity 
as demonstrated by claimant's inability to resume her prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that 
claimant establish physical disability through a medical opinion of an attending 
physician; claimant's  testimony alone may be sufficient to establish a temporary 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability 
effectively and properly to perform her regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo.App. 1998).

6. Sections 8-42-103(1)(g) and 8-42-105(4), supra, (termination 
statutes) provide that, where it is  determined that a temporarily disabled 
employee is responsible for termination of employment, the resulting wage loss 
shall not be attributable to the on-the-job injury.  The termination statutes apply to 
injuries occurring on or after July 1, 1999.  1999 Colo. Sess. Laws, ch. 90 at 266.  
Respondents shoulder the burden of proving by a preponderance of the evidence 
that claimant was responsible for his  or her termination.  See Colorado 
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Compensation Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 
1209 (Colo. App. 2000).  By enacting the termination statutes, the General 
Assembly sought to preclude an injured worker from recovering temporary 
disability benefits where the worker is at fault for the loss of regular or modified 
employment, irrespective whether the industrial injury remains the proximate 
cause of the subsequent wage loss.  Colorado Springs Disposal v. Martinez, 58 
P.3d 1061  (Colo. App. 2002) (court held termination statutes inapplicable where 
employer terminates  an employee because of employee's injury or injury-
producing conduct). An employee is "responsible" if the employee precipitated 
the employment termination by a volitional act which an employee would 
reasonably expect to result in the loss of employment.  Patchek v. Colorado 
Department of Public Safety, W.C. No. 4-432-301 (September 27, 2001).  Thus, 
the fault determination depends  upon whether claimant performed some 
volitional act or otherwise exercised a degree of control over the circumstances 
resulting in termination.  See Padilla v. Digital Equipment Corp., 902 P.2d 414 
(Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995).   As 
found, Claimant has confessed that she was responsible for her termination of 
employment as of October 15, 2008 by virtue of her voluntary resignation.  
Claimant argues, however, that she would be entitled to temporary disability 
benefits based upon a worsening of her condition. 

7. In Anderson v. Longmont Toyota, Inc., 102 P.3d 323, (Colo. 2004), 
the court held that the termination statutes bar wage loss claims when the 
voluntary or for-cause termination of the modified employment causes the wage 
loss, but not when the worsening of a prior work-related injury incurred during 
that employment causes the wage loss.  The Industrial Claim Appeals  Panel in 
Fantin v. King Soopers, W.C. No. 4-465-221 (Industrial Claim Appeals Office, 
February 15, 2007), held that the termination statutes were intended to preclude 
only wage loss claims subsequent to the voluntary or for-cause termination that 
do not involve a worsening of condition.  There, the Panel held that, where the 
claimant's condition worsens after the voluntary or for-cause termination, and 
where temporary total disability (TTD) benefits are reinstated to comply with the 
court's holding in Longmont Toyota, such benefits must continue until one of the 
conditions in Sections 8-42-105(3)(a) through (d) is met.  Fantin v. King Soopers, 
supra.   

8. As found, Claimant has  proven by a preponderance of the evidence 
that she suffered a worsening of her condition as of December 2, 2008 as 
evidenced by the increased work restrictions established by Roaring Fork Family 
Physicians.  Claimant is entitled to temporary disability benefits beginning 
December 2, 2008 and ending March 13, 2009 when Claimant returned to work 
making full wages for a different employer.

9. As found, Claimant’s  average weekly wage is $604.40 ($15.11 x 40 
hours per week).
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ORDER

 It is therefore ordered that:

 1. Respondents are to pay for Claimant’s  medical treatment from 
authorized medical providers  that is reasonable and necessary to cure and 
relieve Claimant from the effects of the industrial injury.

 2. Respondents are to pay Claimant temporary total disability benefits 
for the period of December 2, 2008 through March 13, 2009 based upon an 
average weekly wage of $604.40.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  June 8, 2009

Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-776-688

ISSUES

 Did the claimant prove by a preponderance of the evidence that she 
sustained a compensable occupational disease proximately caused by the 
performance of services arising out of and in the course of her 
employment?

 Is the claimant entitled to temporary total disability benefits commencing 
March 7, 2009 and continuing?

 In the claimant entitled to reasonable and necessary medical treatment?

 What is the claimant’s average weekly wage?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the 
following findings of fact:
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The claimant alleges that she sustained an occupational disease affecting her left 
elbow.  As detailed below, the claimant eventually reported that the symptoms 
she associates with the alleged disease spread to affect other parts of her body 
including much of the left upper extremity, the left side of her neck, her head, and 
eventually the right upper extremity.

In approximately March 2008, the claimant was employed by a temporary 
services agency that assigned her to pick orders at the employer’s warehouse 
facilities.  The employer hired the claimant as  a regular employee in 
approximately July 2008.  The claimant was  paid $12 per hour for 40 hours per 
week.

The employer had two types of warehouses.  When the clamant began work as a 
temporary she worked in the drug warehouse.  This job required the claimant to 
pick orders of drug samples off of shelves and place them in sample boxes.  In 
the drug warehouse each order weighed no more than 5 pounds.  The claimant 
also worked in the literature warehouse where the claimant would fill boxes  with 
printed materials.  Apparently, the boxes  were located on a conveyor belt or cart 
depending on where the claimant was working.  The claimant stated that she 
would fill between 800 and 1,000 orders per day.  The claimant worked primarily 
in the literature warehouse after she was hired as a permanent employee.

The claimant testified that on August 26, 2008, while filling orders in the literature 
warehouse she experienced the onset of severe pain in her left elbow.  The 
claimant stated that she had never felt this  pain before, and had never had 
problems with her left elbow before August 26, 2008.

The claimant did not immediately report a work related injury to the employer.  
Instead, she went to an emergency treatment facility over the next weekend.  
The claimant was advised that her elbow condition was related to her 
employment.  Consequently, on September 2, 2008, the claimant reported to her 
employer that she believed her left elbow condition was related to her 
employment.  The employer referred the claimant to Dr. Matthew Liebentritt, D.O. 
for treatment.  

In February 2007, more than one year prior to the alleged injury in this case, the 
claimant was employed at Wal-Mart.  On or about February 26, 2007, the 
claimant sustained a work related injury while lifting a television set into a 
shopping cart.  Wal-Mart referred the claimant to Concentra Medical Center 
(Concentra) for treatment of this injury.  

A Concentra physician’s assistant (PA) examined the claimant on February 27, 
2007.  The claimant gave a history of experiencing sharp pain in the left lateral 
neck and trapezius when lifting the television.  The PA assessed cervical and 
trapezius strains and referred the claimant for physical therapy (PT).
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The claimant first underwent PT on February 27, 2007.  At that time the claimant 
reported that her left shoulder had “stretched” in the accident and she was 
experiencing left shoulder pain, left neck pain and upper back pain.  On March 2, 
2007, the claimant advised the physical therapist that she was  experiencing 
numbness down the right upper extremity at the thumb, elbow and upper arm in 
addition to left shoulder and neck pain.  On March 21, 2007, the claimant 
reported that both upper extremities were going numb, and that the left upper 
arm and hand were frequently numb.  The physical therapist noted the claimant’s 
“symptoms are worsening.”  On April 25, 2007, the claimant specifically 
mentioned that she was experiencing a “burning pain” in her left elbow.  On April 
27, 2007, the physical therapist noted the claimant’s  symptoms were still 
worsening.

The Concentra PA examined the claimant on May 30, 2007.  At that time the 
claimant reported increased pain to the neck, arm, numbness to the left arm and 
side of the face.  The claimant stated that PT had made her condition worse.  On 
June 7, 2007, Concentra physician Dr. Yvonne Nelson, M.D., examined the 
claimant.  The claimant gave a history that the “pattern of symptoms” was stable 
with no change in location, duration, character of and frequency.  Dr. Nelson 
diagnosed cervical and trapezius strains and imposed restrictions of no lifting 
over 5 pounds and no pushing or pulling with over 5 pounds of force.  Dr. Nelson 
also issued a Physician Activity Status Report on July 11, 2007.  The report 
states the claimant was released to regular duty and that the anticipated date of 
maximum medical improvement (MMI) was August 9, 2007.  There is no credible 
or persuasive evidence that the claimant was actually placed at MMI by any 
physician authorized to treat the February 2007 injury.  

The claimant filed a workers’ compensation claim for the February 2007 injury at 
Wal-Mart.  The claimant filed the claim on or about March 26, 2007.  The 
claimant wrote that she injured the left side of the upper neck, the shoulder 
blade, the trapezius, the rhomboid, and experienced numbness on the “right 
side.”  The claim for this injury was assigned W.C. No. 4-718-757.

On July 24, 2007 the claimant, who was represented by counsel, signed a 
Stipulation for Settlement and Motion for Approval of Settlement with respect to 
W.C.  No. 4-718-757.  The stipulation provides that it applies to alleged injuries  to 
the claimant’s neck, back and left shoulder that occurred on February 25 or 26, 
2007.  The claimant agreed to accept $10,000 in exchange for a full and final 
settlement of the claim, including surrender of the right to reopen except on 
grounds of fraud or mutual mistake of material fact.  On July 31, 2007, the 
Director of the Division of Workers’ Compensation signed an order approving the 
settlement.

On September 2, 2008, Dr. Liebentritt examined the claimant for the first time.  
The claimant gave a history of left elbow pain since August 26, 2008, and 
numbness in the thumb, index finger and second finger of the left hand.  The 
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claimant advised the doctor that she worked in a warehouse and was required to 
pickup boxes of literature weighing up to 40 pounds.  The claimant also 
mentioned a history of work related injury to her right shoulder when working at 
Sound Track, but Dr. Liebentritt’s September 2 note contains no mention of the 
Wal-Mart injury in February 2007.  Dr. Liebentritt assessed left lateral 
epicondylitis (LLE).  He prescribed an elbow splint strap, Naprosyn, Voltaren gel, 
and referred the claimant for occupational therapy.  Dr. Liebentritt imposed 
restrictions on use of the left upper extremity of no lifting in excess of 10 pounds, 
and no repetitive lifting carrying, pushing and pulling in excess of 5 pounds.  Dr. 
Liebentritt wrote that the claimant had a “greater than 50% likelihood of a work 
related, work compensable injury pattern claim.”

Dr. Liebentritt next examined the claimant on September 11, 2008.  The claimant 
reported the same symptoms as September 2 with the addition of “some pain 
radiating up into her left shoulder and left neck.”  Dr. Liebentritt injected the left 
lateral epicondyle with Marcaine, Lidocaine and Depo-Medrol.  He continued the 
diagnosis of LLE and continued the same restrictions.

Dr. Liebentritt next examined the claimant on September 25, 2008.  The claimant 
described much the same symptoms as before except that she now reported that 
the left elbow pain was going up into her shoulder and was causing headaches.  
The claimant also reported numbness and pain into her third and fourth fingers 
on the left.  The claimant denied depression but expressed frustration and 
irritation because of the injury.  Dr. Liebentritt diagnosed LLE and added the 
diagnosis  of “left cervicothoracic muscle strain/sprain.”  The claimant was given 
Prednisone, Tramadol and continued on occupational therapy and PT.  Dr. 
Liebentritt gave consideration to EMG nerve conduction studies, and the 
restrictions were continued.

On October 9, 2008, Dr. Liebentritt referred the claimant to Dr. L. Barton 
Goldman, M.D., to conduct EMG/NCS studies and for an evaluation.

On October 22, 2008, Dr. Goldman performed electrical studies  of the claimant’s 
left upper extremity.  Dr. Goldman reported an “abnormal study,” noting that the 
claimant’s “left upper limb nerve conduction studies are most consistent but not 
yet diagnostic of a sensory peripheral polyneuropathy.”   Dr. Goldman also noted 
the possibility of a mono-neuropathy at the carpal tunnel superimposed on a 
polyneuropathy.  Dr. Goldman’s  initial impression was “primarily a myofascial and 
somaticization condition with some contribution by non-work related sensory 
peripheral polyneuropathy.”

On November 5, 2008, Dr. Goldman conducted a “physical medicine and 
outpatient rehabilitation evaluation” of the claimant.  Dr. Goldman took a history 
from the claimant who mentioned a work related injury to her right trapezius in 
1998 or 1999, but denied “any injuries  previously or pain in the left upper limb.”  
The claimant reported symptoms of pain up and down the left arm, but 
predominantly in the left elbow, index finger and fourth digit.  She also reported 
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pain up her arm to the trapezii into the head with associated headaches.  The 
claimant described her pain as 7-9 on a scale of 10, but Dr. Goldman opined 
based on his  observations that he would peg the pain levels “at more a 3/10 until 
the patient is being examined at which point in time pain behaviors increase 
dramatically.”  The claimant was working a sedentary job based on her 
restrictions.  Dr. Goldman diagnosed left upper extremity and shoulder girdle 
myofascial pain associated with occupational illness of August 26, 2008, LLE and 
extensor tendinosis secondary to occupational illness of August 26, 2008, 
possible carpal tunnel syndrome of questionable relationship to the occupational 
illness, possible non-work related polyneuropathy, pain disorder with 
psychological factors, sleep dysfunction and deconditioning.  Dr. Goldman noted 
there “clearly is  a somatization pattern here with unconscious symptom 
magnification that makes interpretation of symptoms very difficult.”  Dr. Goldman 
recommended various  treatments and studies including bilateral upper extremity 
bone scans, biofeedback, and blood work with the claimant’s primary care 
physician to assist in clarifying the issue of polyneuropathy. 

The claimant returned to Dr. Liebentritt on November 13, 2008.  Dr. Liebentritt 
opined the claimant has some “significant red flags in terms of secondary gain 
non-work related complaints.”  Dr. Liebentritt imposed restrictions on use of the 
left upper extremity of no lifting greater than 5 pounds and no repetitive lifting and 
carrying in excess of 2 pounds, and no pushing and pulling in excess of 5 
pounds.

On March 6, 2009, the claimant was laid off of her light duty employment.  This 
layoff was a general layoff and in no way the result of the claimant’s actions.

On April 9, 2009, Dr. Henry Roth, M.D., performed an independent medical 
examination (IME) of the claimant.  The respondents requested this examination.  
Dr. Roth is board certified in internal medicine, level II accredited, and licensed to 
practice medicine in Colorado.

Prior to the evaluation Dr. Roth sent the claimant a written questionnaire to 
complete in preparation for the IME.  The claimant completed the questionnaire 
in her own hand.  The claimant listed her primary complaints as  neck pain, left 
arm pain, inability to sleep, and right arm pain.  

In a section of the questionnaire labeled “Stress Management” the claimant 
described herself as  “moderately” sad, and “a lot” discouraged with respect to the 
future.  The claimant also answered affirmatively to questions  regarding whether 
or not she had recently felt nervous, worried, depressed and had experienced 
crying episodes.

In a section of the questionnaire labeled “Pre-Existing Status” the claimant 
answered “no” to a series of questions  that includes the following: (A) Have you 
ever had any similar or previous problems? (B) Were you ever under a 
physician’s care or in therapy prior to the injury? (C) Have you ever had any other 
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significant problems or accidents? (D) Prior to the claim/event were you ever 
evaluated or treated by physical therapy?  In a section of the questionnaire 
labeled Medical History the claimant mentioned “previous trauma” to her right 
ankle in 2009 but did not mention the 2007 workers’ compensation injury or 
claim.

The claimant admitted that she did not disclose to Dr. Roth the left upper 
extremity and neck problems she experienced after the 2007 industrial injury at 
Wal-Mart.  The claimant’s explanation for this failure was that she thought she 
was being examined with respect to the elbow injury she sustained while working 
for the employer in 2008 and Dr. Roth did not ask about “other jobs.”  The ALJ 
finds the claimant’s explanation for failure to disclose the 2007 injury to Dr. Roth 
is  not credible and persuasive.  This is particularly true in light of the clear and 
simple wording of the questionnaire, and the fact that the claimant disclosed that 
she had sustained an ankle injury in February 2009.  Further the claimant failed 
to disclose the 2007 injury to Dr. Goldman when he asked her about prior injury 
and/or pain in the left upper limb.  The ALJ infers the claimant had a motive to 
conceal the 2007 injury and resulting claim from Dr. Goldman and Dr. Roth 
because many of the symptoms she reported in 2008 were similar to the 
symptoms she reported in connection with the 2007 claim, and the claimant had 
settled the 2007 claim on a full and final basis.

In connection with the IME of April 9, 2009, Dr. Roth performed a physical 
examination and reviewed the claimant’s medical records associated with the 
2008 injury claim.  Dr. Roth noted that the claimant was reporting discomfort in 
her right upper extremity similar to, but less intense than, the left upper extremity.  
The claimant associated the newly reported right upper extremity symptoms with 
“increased use of the right arm due to discomfort in her left arm.”  Dr. Roth 
reached twelve diagnoses including a history of chronic pain, history of severe 
migraine disorder, obesity, deconditioning, major depression, somatization, 
polyneuropathy, sleep disorder and prediabetic or diabetic.  Dr. Roth stated he 
could not identify any of these diagnoses as a “specific patho-etiologic work 
related disorder,” and opined her symptoms “are independent and unrelated to 
her work” from July 1, 2008, through September 1, 2008.  

Dr. Roth gave the following seven reasons for concluding that the claimant’s 
symptom complex is  not causally related to her employment: (1) There is no 
specific accident or injury to account for the elbow symptoms. (2) The current 
epidemiologic literature is unable to establish probable cause or relationship 
between lateral epicondylitis and activities of daily living (including work) that are 
within an individual’s natural inherent ability.  Rather ecpicondylitis is “traumatic, 
activity and idiopathic in its presentation.” (3) The claimant does  not have 
isolated epicondylitis, but reports diffuse head, neck, shoulder, elbow and hand 
pain.  This is not consistent with lateral epicondylitis. (4) The claimant reports 
developing right elbow and upper extremity symptoms in the absence of the work 
activity that allegedly caused the LLE.  In these circumstances it is more likely 



397

the claimant has a “trigger point” in her elbow.” (5) The claimant’s  symptoms 
have not improved with time, which they should have done when she was 
removed from her work.  Instead the claimant’s  symptoms have expanded. (6) 
Somatization and psychogenic pain are reasonable if not probable 
considerations considering the claimant’s history of migraines, asthma, 
deconditioning, domestic violence and social stress. (7) The claimant may be 
suffering from polyneuropathy that is not work related.

The respondents  eventually obtained the Concentra medical records pertaining 
to the February 2007 Wal-Mart injury and forwarded them to Dr. Goldman along 
with Dr. Roth’s IME report.  After reviewing these documents, Dr. Goldman issued 
a written report dated May 6, 2009.  Based on Dr. Roth’s  IME report, Dr. 
Goldman noted that Dr. Liebentritt “apparently did discharge [the claimant] with 
relatively strong concerns regarding work relatedness, secondary gain and 
somatization issues.”  Dr. Goldman stated that because he considers  Dr. 
Liebentritt to be a strong “patient advocate” he doubts Dr. Liebentritt would have 
“proceeded with such a discharge in the absence of grave concerns” about the 
claimant’s presentation.  Dr. Goldman further stated that the Concentra records 
call into question the claimant’s credibility since he asked the claimant about 
“prior work injuries  and particularly injuries involving the arms (especially the left 
arm),” but the claimant denied such injuries when Dr. Goldman saw her in 
October and November 2008.  Dr. Goldman opined that, “the medical evidence at 
this  point is indeed most consistent with the long-standing and pre-existing 
chronic somatization and depressive disorder with possible ongoing myofascial 
pain that had been denied as a work-related injury in 2007, and then was re-
introduced as  a new claim in 2008.”  Dr. Goldman further stated that he would 
have “difficulty endorsing a work-related event particularly with respect to August 
2008 in the absence of other more compelling objective evidence contrary to the 
above facts.”

Respondents’ counsel forwarded Dr. Goldman’s May 6, 2009, report to Dr. 
Liebentritt for review.  On May 11, 2009, Dr. Liebentritt replied “yes” to counsel’s 
question concerning whether he agreed with Dr. Goldman’s assessment of the 
claimant’s condition.

Dr. Roth testified at the hearing on May 13, 2009.  Dr. Roth stated that when he 
examined the claimant in April 2009 she exhibited a “flat affect”,” moved slowly 
and looked somewhat depressed.

Dr. Roth testified that in the week before the hearing he received and reviewed 
the medical records pertaining to the claimant’s treatment following the February 
2007 injury at Wal-Mart.  Dr. Roth stated that the claimant never mentioned the 
2007 injury to him, and that the medical records show that the claimant reported 
many of the same complaints  in 2007 that she reported to him at the April 2009 
IME.  Dr. Roth specifically noted that the claimant complained of left elbow pain 
to a physical therapist on April 25, 2007.  Dr. Roth testified that the “new 
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information” showing the claimant gave a “false history” by failing to mention the 
2007 injury, and that the pattern of symptoms she reported after the 2007 injury 
is  much the same as it has been since August 2008, serves to confirm his 
opinion that the claimant does not have any work related diagnoses as  a result of 
the August 2008 claim.  Dr. Roth further testified that he agrees with the opinions 
of Dr. Goldman expressed in his report of May 6, 2009, and with the opinion of 
Dr. Liebentritt expressed in the letter of May 11, 2009.

The claimant failed to prove it is  more probably true than not that her left elbow 
condition, or any of the other symptoms that she reported after August 26, 2008, 
were proximately caused by the conditions or hazards of her employment as an 
order filler at the employer’s warehouses.  The claimant’s testimony that she first 
experienced left elbow symptoms on August 26, 2008, while working in the 
warehouse is not credible.  The physical therapy records that follow the Wal-Mart 
injury persuasively refute the claimant’s testimony.  The records from April 25, 
2007, show that the claimant told the therapist that she was  experiencing 
“burning” in her left elbow as well as bilateral hand numbness and migraine 
headaches.  Moreover, the medical records demonstrate that after the Wal-Mart 
injury the claimant reported many of the same symptoms that she later 
associated with her work at the employer’s warehouse.  Finally, the claimant’s 
credibility is undermined because the ALJ finds that she deliberately concealed 
the existence of the February 2007 injury from Dr. Goldman and Dr. Roth.  The 
ALJ infers that the motivation for this  concealment is the fact that the claimant 
settled the Wal-Mart claim and hoped that the records of those events would not 
come to light in connection with the present claim.

The ALJ is persuaded by and credits the opinions of Dr. Roth that none of the 
claimant’s multiple diagnoses can be causally connected to the duties of her 
employment at the warehouse between July and September 2008.  The ALJ is 
persuaded by Dr. Roth’s analysis  of the causation issue based on his reasoning 
as detailed in Finding of Fact 26.  Although Dr. Goldman and Dr. Liebentritt 
initially attributed the claimant’s symptoms to her employment at the warehouses, 
they have since changed their opinions based on a more complete 
understanding of the claimant’s  medical history, including the records from the 
Wal-Mart injury.  Therefore, the opinions  of Dr. Goldman and Dr. Liebentritt 
corroborate those of Dr. Goldman.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
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claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as  unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

COMPENSABILITY OF ALLEGED OCCUPATIONAL DISEASE

The claimant alleges that she sustained the occupational disease of LLE 
caused by her work filling orders at the employer’s two warehouses.  As found, 
the claimant eventually reported that the symptoms she associates with this 
disease process spread to affect other parts of her body including the left hand, 
the left shoulder, the left side of the neck, the heard and eventually the right 
upper extremity.  The ALJ concludes the claimant failed to prove it is more 
probably true than not that her left elbow symptoms or any of the other reported 
symptoms were proximately caused by the performance of services  at the 
employer’s warehouses.

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational 
disease" is defined by  §8-40-201(14), C.R.S., as:
 

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment. 
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This  section imposes additional proof requirements beyond those required 
for an accidental injury by adding the "peculiar risk" test; that test requires that 
the hazards associated with the vocation must be more prevalent in the work 
place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.
2d 819 (Colo. 1993).  However, the existence of a preexisting condition does not 
defeat a claim for an occupational disease.  Id.   A claimant is  entitled to recovery 
if the hazards of employment cause, intensify, or, to a reasonable degree, 
aggravate the disability for which compensation is sought.  Id.   Where there is no 
evidence that occupational exposure to a hazard is  a necessary precondition to 
development of the disease, the claimant suffers from an occupational disease 
only to the extent that the occupational exposure contributed to the disability.  Id.  

The claimant bears the burden to prove by a preponderance of the 
evidence that the hazards of the employment caused, intensified or aggravated 
the disease for which compensation is sought.  Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844 (Colo. App. 2000); Wal-Mart Stores, Inc. v. Industrial 
Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999).  In this regard the mere 
occurrence of symptoms in the workplace does not require the conclusion that 
the conditions of the employment were the cause of the symptoms, or that such 
symptoms represent an aggravation of a preexisting condition.  See F.R. Orr 
Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985); Cotts v. Exempla, Inc., 
W.C. No. 4-606-563 (I.C.A.O. August 18, 2005).  Once claimant demonstrates 
the requisite causal relationship between the disease and the employment, the 
burden shifts to respondents to establish both the existence of a non-industrial 
cause and the extent of its contribution to the occupational disease.  Cowin & Co. 
v. Medina, 860 P.2d 535 (Colo. App. 1992).

The question of whether the claimant has proven causation is one of fact 
for the ALJ.  Faulkner v. Industrial Claim Appeals Office, supra.  Lay testimony 
alone may be sufficient to prove causation.  However, where expert testimony is 
presented on the issue of causation it is for the ALJ to determine the weight and 
credibility to be assigned such evidence.  Rockwell International v. Turnbull, 802 
P.2d 1182 (Colo. App. 1990).  

The ALJ concludes the claimant failed to prove it is more probably true 
than not that her left elbow symptoms and other conditions were proximately 
caused by the performance of the duties of her employment at the warehouses.  
As detailed in Finding of Fact 31, the ALJ discredits the claimant’s testimony that 
she first experienced left elbow pain on August 26, 2008, while working in the 
warehouse.  The physical therapy records for April 25, 2007, refute this 
testimony.  Moreover, the claimant’s  credibility is called into question by her 
failure to disclose the February 2007 injury to Dr. Goldman and Dr. Roth despite 
their direct questions  concerning her medical history.  Moreover, the ALJ is 
persuaded by the testimony of Dr. Roth that none of the claimant’s multiple 
diagnoses were caused by the duties of her employment.  For the reasons stated 
in Finding of Fact 32, the ALJ credits Dr. Roth’s opinions.  
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ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

 1. The claim for workers’ compensation benefits in W.C. No. 
4-776-688 is denied and dismissed.

DATED: June 9, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-116

ISSUES

 Did claimant prove by a preponderance of the evidence that she sustained 
an injury arising out of the course and scope of her employment?

 Did employer prove by a preponderance of the evidence that claimant 
worked as an independent contractor? 

 Is an average weekly wage of $403.49 a fair approximation of the wage 
loss suffered by claimant?

 Did claimant prove by a preponderance of the evidence that she is entitled 
to medical benefits or temporary total disability (“TTD”) benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

Claimant worked for employer from July 2006 until her injury on September 1, 
2008.  Claimant’s job duties included mixing milk for employer’s calves  and 
occasionally feeding the calves.  Crediting employer’s testimony, claimant’s job 
duties included loading and unloading milk bottles from trailers.
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Employer did not prove by a preponderance of the evidence that, at the time of 
her injury, claimant acted as an independent contractor and not an employee.  
The Judge finds that: (1) employer paid claimant bi-monthly at a wage of $7.50/hr 
for 60 hours of work per week; (2) claimant received paychecks  personally 
payable to her; (3) the only tool claimant used for her work, a vest, was provided 
by employer; (4) Rick Weber, owner of employer, assigned claimant’s  work 
schedule and her days off work.  The Judge finds that a balancing of the factors 
in C.R.S. 8-40-202(2)(b)(ii) weighs heavily in favor of finding it more probably true 
than not that claimant worked as an employee for employer when she sustained 
an injury to her right leg on September 1, 2008.

The Judge adopts the stipulation of the parties in finding claimant’s average 
weekly wage (“AWW”) at the time of injury was $403.49.  Claimant’s hourly wage 
was $7.50 per hour, and claimant averaged sixty hours per week between July 1, 
2008, and August 31, 2008.  Thus, the Judge finds that $403.49 wage is a fair 
approximation of the wage loss suffered by claimant based on evidence of 
claimant’s earnings from July 1, 2008, to August 31, 2008.

Claimant sustained an injury to her right leg just above the knee while working for 
employer on September 1, 2008.  Claimant testified that, on September 1, 2008, 
she stepped off a trailer to refill it with milk bottles when a coworker climbed into 
the trailer and operated it without seeing claimant.  Claimant suffered a crushing 
injury when her legs were smashed between two trailers.  Claimant received 
injuries to both knees, including a serious injury to her right leg just above the 
knee.  Because her testimony was uncontroverted, the Judge credits claimant’s 
story.  The Judge finds it more probably true than not that claimant sustained her 
injury during the course and scope of her employment with employer.  Claimant’s 
job duties  included refilling trailers  with milk bottles, and her injury occurred 
during her completion of these duties.  Because the Judge finds that claimant 
acted as an employee, and because claimant sustained the injury during the 
course and scope of her employment, the Judge finds that the right leg injury 
claimant suffered on September 1, 2008, is a compensable injury.

On September 1, 2008, claimant sought medical attention for her leg injury at 
Colorado Plains  Medical Center, where she was admitted and treated until 
discharged on September 4th.  Orthopedic Surgeon Kenneth Keller, M.D., 
diagnosed claimant with a crush injury to her right leg, resulting in a depression 
of a medial tibial plateau fracture above her right knee.  Dr. Keller performed 
surgery to correct the fracture with an arthroscopically assisted open reduction 
internal fixation with bone grafting on September 2, 2008.

Claimant underwent a follow-up evaluation with Physicians Assistant David 
Keller, PA-C, on September 15, 2008.  Physicians Assistant Keller reported that 
claimant’s knee appeared to be “[d]oing very well.”  Physicians Assistant Keller 
assigned claimant to 2-3 physical therapy sessions per week.  On September 29, 
2008, Dr. Keller examined claimant and found that her right leg fracture appeared 
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to be healing well.  Dr. Keller recommended that claimant refrain from bearing 
any weight on her leg and to continue wearing a leg brace. On October 20, 2008, 
Dr. Keller examined claimant and recommended she begin trying to walk without 
a walker and to bear some weight on her right leg.  Dr. Keller recommended that 
claimant not return to normal work but could “return to light duty work if some 
sitting work is available.”  Physicians Assistant Keller examined patient on 
November 11, 2008, and determined that claimant had poor range of motion of 
the right knee and prescribed progressive stretching as physical therapy to 
prevent future leg problems.  Claimant has not returned to work with employer 
since the injury.

Based on the medical records of Dr. Keller and Physicians Assistant Keller, the 
Judge finds that claimant proved by a preponderance of the evidence that she is 
entitled to medical benefits for the right leg injury she sustained while working for 
employer on September 1, 2008.  The Judge finds that the medical treatment 
provided claimant by medical providers at Colorado Plains Medical Center, by Dr. 
Keller and by Physicians Assistant Keller was reasonable, necessary, and directly 
related to the injury she sustained.  Claimant has submitted medical billing from 
Colorado Plains Medical Center showing an outstanding balance of some 
$45,000.  

Based on the medical restrictions of Dr. Keller, the Judge finds  that claimant 
proved by a preponderance of the evidence that she is entitled to TTD benefits 
beginning September 1, 2008, for wage loss suffered as a result of her right leg 
injury.  Because she was unable to perform her regular work, claimant’s injury 
proximately caused a disability that resulted in claimant’s wage loss after 
September 1, 2008.  The Judge finds that employer paid claimant $1200.00 for 
lost wages from September 1, 2008, to October 15, 2008.   The Judge finds that 
employer’s liability for TTD benefits beginning September 1, 2008, should be 
offset by $1200.00 because of employer’s contribution.

Employer was  non-insured for liability for workers’ compensation benefits at the 
time of claimant’s injury.  Pursuant to §8-43-408(1), employer’s liability for 
compensation for claimant’s  injury shall be increased fifty percent.  Claimant’s 
TTD rate is $268.72 (66% of $403.49), which, when increased by 50%, equals a 
weekly rate of $403.49 or a daily rate of $57.64.  September 1, 2008, through 
June 5, 2009, is a period of 278 days.  Employer’s current liability to claimant for 
past TTD benefits is $16,024.32 (278 x $57.64).

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Claimant’s compensable injury:
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Claimant argues that she suffered a compensable injury arising out of the 
course and scope of her employment.  The Judge agrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that her injury arose out of the course and scope of her employment.  Section 
8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

An injury occurs "in the course of" employment where the employee 
demonstrates that the injury occurred within the time and place limits of his 
employment and during an activity that had some connection with his work-
related functions.  Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991); 
Popovich v. Irlando, 811 P.2d 379 (Colo. 1991).  The "arise out of " requirement is 
narrower and requires claimant to show a causal connection between the 
employment and injury such that the injury has its  origins  in the employee's work-
related functions and is sufficiently related to those functions to be considered 
part of the employment contract.  See Triad Painting Co. v. Blair, id.  An activity 
arises out of and in the course of employment when the activity is sufficiently 
related to the conditions and circumstances under which the employee generally 
performs his job functions  such that the activity may reasonably be characterized 
as an incident of employment.  Price v. Industrial Claim Appeals Office, 919 P.2d 
207 (Colo. 1996). 

Here, the Judge found that claimant showed it more probably true than not 
that her right leg injury arose out of the course and scope of her employment with 
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employer.  Claimant thus proved by a preponderance of the evidence that her 
right leg injury is a compensable. 

 The Judge found that, on September 1, 2008, claimant was loading milk 
bottles onto trailers at employer.  Employer testified that claimant’s  job duties 
included loading and unloading milk bottles from trailers.  A coworker climbed into 
one of the trailers, failed to see claimant, and operated the trailer such that 
claimant’s legs  were crushed between two trailers.  The Judge found that 
claimant sought and received medical treatment immediately after sustaining the 
injury.  At Colorado Plains Medical Center, Dr. Keller determined that claimant 
sustained an acute crush injury to her right knee on September 1, 2008.  Thus, 
the Judge found it more probably true than not that claimant’s injury had its 
origins in work-related functions and can be considered an incident of her 
employment.   
 
 Employer argues that he doubts that claimant was injured at employer.  
Employer testified that claimant had pre-existing leg injuries  that caused her to 
walk with a limp and restricted her job duties.  However, the Judge found that 
weighing the doubts and testimony of employer against the medical evidence 
shows it more probably true than not that claimant sustained a compensable 
injury in the course and scope of her employment on September 1, 2008. 

 The Judge concludes that claimant sustained a compensable right leg 
injury on September 1, 2008.
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B. Claimant’s employment status:

 Employer argues that claimant worked for employer as  an independent 
contract worker and not as an employee.  The Judge disagrees. 

Section 8-40-202(2)(a), supra, provides that an individual performing 
services for another is deemed to be an employee:

[U]nless such individual is  free from control and direction in the 
performance of the service, both under the contract for 
performance of service and in fact and such individual is 
customarily engaged in an independent trade, occupation, 
profession, or business related to the service performed.

Section 8-40-202(2)(b)(II), supra, then sets forth nine factors to balance in 
determining whether claimant is  free from control and direction in performance of 
the service and is customarily engaged in an independent trade.

 Here, the Judge found that a balancing of the factors in Section 8-40-202(2)
(b)(II), supra, shows it more probably true than not that, at the time of her injury, 
claimant worked as an employee for employer. Employer thus  failed to prove by a 
preponderance of the evidence that claimant was not an employee. 

The Judge found several factors  that weighed in favor of finding that the 
claimant worked as an employee for employer and not an independent contract 
worker: (1) employer paid claimant bi-monthly at a wage of $7.50/hr for 60 hours 
of work per week; (2) claimant received paychecks personally payable to her; (3) 
the only tool claimant used for her work, a vest, was provided by employer; (4) 
Rick Weber, owner of employer, assigned claimant’s work schedule and her days 
off work.  Although employer argues that many of his laborers are contract 
laborers, employer did not present sufficient evidence to demonstrate that 
claimant worked as an independent contractor for employer.  Thus, employer 
failed to prove with a preponderance of the evidence that claimant worked as an 
independent contractor and not an employee. 

 The Judge concludes that claimant worked as  an employee for employer 
when she sustained her compensable injury on September 1, 2008.

B. Claimant’s average weekly wage:

Claimant and employer stipulated that claimant’s  AWW was $403.49.  The 
Judge agrees and adopts the stipulation. 

The ALJ must determine an employee's AWW by calculating the money 
rate at which services are paid the employee under the contract of hire in force at 
the time of injury, which must include any advantage or fringe benefit provided to 
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the employee in lieu of wages.  Celebrity Custom Builders v. Industrial Claim 
Appeals Office, 916 P.2d 539 (Colo. App. 1995).  Section 8-42-102(2), supra, 
requires the ALJ to base claimant's  AWW on her earnings at the time of injury.  
The overall objective of calculating AWW is to arrive at a fair approximation of 
claimant's wage loss and diminished earning capacity.  Ebersbach v. United Food 
& Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).  

Here, the Judge found that $403.49 is a fair approximation of claimant’s 
earning capacity based on evidence of claimant’s hourly wage and average 
weekly hours at the time of her wage loss.  
The Judge concludes that $403.49 is  a fair approximation of claimant’s AWW at 
the time of her injury. 

C. Claimant’s entitlement to medical and TTD benefits:

Claimant argues that she has proven by a preponderance of the evidence that 
she is  entitled to medical and TTD benefits for her work-related right leg injury.  
The Judge agrees. 

 Respondents are liable for authorized medical treatment reasonably 
necessary to cure and relieve the employee from the effects  of the injury.  
Section 8-42-101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). 

 
 To prove entitlement to temporary total disability (TTD) benefits, claimant 

must prove that the industrial injury caused a disability lasting more than three 
work shifts, that she left work as a result of the disability, and that the disability 
resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss  in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability connotes two elements:  (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2)  Impairment of wage earning capacity as 
demonstrated by claimant's  inability to resume her prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element 
of disability may be evidenced by a complete inability to work, or by restrictions 
which impair the claimant's ability effectively and properly to perform her regular 
employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).   

Here, the Judge found that claimant proved by a preponderance of the 
evidence that she is entitled to medical and TTD benefits for her injury.  Claimant 
sustained an injury at employer on September 1, 2008 and immediately sought 
medical treatment at Colorado Plains Medical Center.  Dr. Keller performed an 
open reduction internal fixation of claimant’s tibial plateau fracture of her right 
knee on September 2, 2008.  During a follow-up appointment on October 20, 
2008, Dr. Keller recommended that claimant begin bearing weight on her injured 
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leg, attempt to walk without a walker, and “return to light work duty if some sitting 
work is available.”  On November 11, 2008, claimant had poor range of leg 
motion and was prescribed physical therapy to prevent future leg problems.  The 
Judge found claimant’s surgery and post-operative medical treatment to be 
reasonably necessary to cure and relieve claimant of the effects  of her work-
related injury.  Based on medical evidence, the Judge also found that claimant 
left work as a result of her industrial injury, that her industrial injury caused a 
disability lasting more than three work shifts, and that her disability resulted in an 
actual wage loss.  Thus, claimant proved by a preponderance of the evidence 
that she is entitled to medical and TTD benefits for the injury she sustained. 

 The Judge found that employer paid claimant $1200 for lost wages  from 
September 1, 2008 to October 15, 2008.  

The Judge found that employer was non-insured for liability for workers’ 
compensation at the time of claimant’s injury.  Under §8-47-408, supra, the Judge 
found that employer’s compensation for claimant’s injury shall be increased fifty 
percent. 

 The Judge concludes that employer should pay for medical treatment 
provided by medical providers at Colorado Plains Medical Center, by Dr. Keller 
and by Physicians Assistant Keller.  The Judge concludes  that compensation 
owed to claimant by employer shall be increased fifty percent (to the weekly rate 
of $403.49) because employer was non-insured for liability for workers’ 
compensation benefits at the time of claimant’s injury.  Employer thus should pay 
claimant TTD benefits at the weekly rate of $403.49 from September 1, 2008, 
ongoing, until such benefits may be terminated by law.  The Judge further 
concludes that employer may offset its liability for TTD benefits in the amount of 
$1200.    

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Employer shall pay medical providers at Colorado Plains Medical 
Center, Dr. Keller and Physicians Assistant Keller, pursuant to fee schedule, for 
reasonably necessary medical treatment they have provided claimant.

 2. Employer shall pay claimant TTD benefits at the weekly rate of 
$403.49 from September 1, 2008, ongoing, until such benefits may be terminated 
by law.  
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 3. Employer may offset its liability for TTD benefits in the amount of 
$1200. 

 4. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

 5. Issues not expressly decided herein are reserved to the parties for 
future determination. 

 6. In lieu of payment of the above compensation and benefits to the 
claimant, employer shall, within ten (10) days of the date of this order:

 a. Deposit the sum of $61,024.32 ($45,000 + $16,024.32) with the 
Division of Workers' Compensation, as trustee, to secure the 
payment of all unpaid compensation and benefits awarded.  The 
check shall be payable to: Division of Workers' Compensation/
Trustee. The check shall be mailed to the Division of Workers' 
Compensation, P.O. Box 300009, Denver, Colorado 80203-0009, 
Attention:  Sue Sobolik/Trustee; or

 b. File a bond in the sum of $61,024.32 with the Division of Workers' 
Compensation:

  (1) Signed by two or more responsible sureties who have 
received prior approval of the Division of Workers' 
Compensation; or

  (2) Issued by a surety company authorized to do business  in 
Colorado.

The above designated sum to the trustee, or bond, shall guarantee payment of the 
compensation and benefits awarded.

 IT IS FURTHER ORDERED:  That employer shall notify the Division of 
Workers' Compensation of payments made pursuant to this order at:

Sue Sobolik
Division of Workers Compensation 
Subsequent Injury Fund
PO Box 300009
Denver, CO  80203-0009

 IT IS FURTHER ORDERED:  That the filing of any appeal, including a 
petition to review, shall not relieve employer of the obligation to pay the 
designated sum to the trustee or to file the bond.  §8-43-408(2), supra.

DATED:  _June 29, 2009__
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Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-647

ISSUES

 Did claimant prove by a preponderance of the evidence that he is entitled 
to temporary disability benefits?

 Did respondents prove by a preponderance of the evidence that claimant 
is responsible for termination of his post-injury modified employment such 
that his wage loss may not be attributable to his industrial injury?

 Did claimant prove by a preponderance of the evidence that claimant 
suffered a changed condition, such that the resulting wage loss is 
attributable to the claimant’s work-related injury and not termination for 
cause?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

Employer is engaged in the business of manufacturing pallets.  Claimant worked 
for employer for more than 13 years. Employer’s business environment includes 
industrial hazards, such as operating manufacturing equipment and forklifts. 

Claimant sustained an admitted injury while repairing pallets for employer on 
October 31, 2008.  The Judge adopts the parties’s  stipulation in finding claimant’s 
average weekly wage (AWW) is $616.79. 

William Chythlook, M.D., is an authorized treating physician, who diagnosed 
claimant’s injury as a left shoulder strain on October 21, 2008.  While claimant 
received pain medication and underwent therapeutic exercise, his left shoulder 
condition failed to improve.  Claimant underwent a magnetic resonance imaging 
(MRI) scan of his  left shoulder on December 1, 2008. The MRI showed a left 
shoulder rotator cuff tear. Dr. Chythlook referred claimant to Orthopedic Surgeon 
Mark Failinger, M.D. for evaluation and treatment.  On December 11, 2008, Dr. 
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Failinger informed claimant that his left shoulder rotator cuff tear could improve 
with surgery.  Claimant testified that he agreed to the surgery because he was in 
pain when he raised his arm and because he had difficulty using his arm.  Dr. 
Failinger scheduled the surgery for January 6, 2009, and  informed claimant that 
post-surgical recovery could require up to six months.

During November and December 2008, employer accommodated claimant’s  left 
shoulder restrictions by assigning him modified-duty work reclaiming lumber.  
Claimant carried and loaded pieces of lumber for employer using both arms but 
did not lift the wood above shoulder level.  Claimant’s shoulder condition failed to 
improve while he performed modified-duty work. 

Ignacio Bocanegra was claimant’s supervisor.  Mr. Bocanegra witnessed claimant 
leaving a liquor store with a coworker during claimant’s lunch break on December 
11, 2008.  Claimant and his  coworker carried beverages concealed by brown 
paper bags our of the liquor store.  Mr. Bocanegra testified that claimant drove 
himself and his coworker back to work at employer where they resumed work.  
Mr. Bocanegra reported his observation to employer’s president, James Ruder, 
who directed Mr. Bocanegra to observe claimant during lunch break the next day.  
On December 12, 2008, Mr. Bocanegra observed claimant and two coworkers 
enter the same liquor store during lunch break, exit the store carrying beverages 
concealed by brown paper bags, climb into claimant’s personal vehicle and 
return to work in the vehicle driven by claimant.  One of the coworkers was a 
forklift operator at employer.  Mr. Bocanegra returned to employer and witnessed 
the three men, claimant and his two coworkers, sitting in claimant’s vehicle 
drinking the beverages concealed by the brown paper bags.  Claimant and his 
two coworkers returned to work after the lunch break.  Mr. Bocanegra again 
reported the incident to Mr. Ruder. 

The Judge credits the testimony of Mr. Bocanegra in finding that claimant 
admitted to Mr. Bocanegra that the two coworkers consumed alcohol during their 
lunch break on December 12, 2008.  The two coworkers also admitted to Mr. 
Bocanegra that they consumed alcohol during the lunch break.  Claimant denied 
consuming alcohol.

The Judge credits Mr. Ruder’s testimony in finding the following: Employer has  a 
zero tolerance policy prohibiting use or consumption of alcohol during work 
hours.  Employer adopted this safety policy because employer’s operations 
involve a busy manufacturing environment. Employer regularly conducts safety 
meetings in English and in Spanish.  Claimant attended several safety meetings 
where employees were informed of the zero-tolerance alcohol policy and the 
requirement to report safety concerns to supervisors.  Employer’s safety policies 
state that employees “[s]hall not consume alcohol, or be under the influence of 
alcohol while on the job.”   On December 15, 2008, Mr. Ruder terminated 
claimant for violation of employer’s safety policies, effective December 12th.  
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The Judge credits the testimony of Mr. Ruder in finding that claimant knew or 
should have known of employer’s zero-tolerance alcohol policy, and that claimant 
knew or should have known that the consumption of alcohol by coworkers 
created an intolerable safety risk.

Respondents showed it more probably true than not that claimant was 
responsible for his  termination. The Judge credits  the testimony of Mr. Ruder in 
finding that employer justifiably terminated claimant for cause: (1) Because 
claimant knowingly violated a safety policy of employer when he assisted his 
coworkers to obtain alcohol to consume during the workday; and (2) because he 
failed to report to his supervisor that his coworkers  consumed alcohol during the 
workday in violation of employer’s safety policies.  In the past, employer had 
worked with claimant to help him overcome his history of alcohol abuse and 
alcoholism.  Claimant thus knew or should have known employer is  extremely 
serious about its no-tolerance policy concerning alcohol.  The Judge finds from 
the testimony of both claimant and Mr. Ruder that it is more probably true than 
not that claimant knew or should have known that employer would terminate him 
for violating employer’s no-tolerance policy concerning alcohol.  The Judge finds 
claimant’s conduct volitional, especially given his past history with employer. 

Dr. Failinger performed surgery upon claimant’s left shoulder on January 6, 2009. 
Dr. Failinger found a large supraspinatus  tear and partial tear of the biceps 
tendon.  Because he could not repair the biceps tendon tear arthroscopically, Dr. 
Failinger performed an open rotator cuff repair with a double row including bony 
tunnels  and backup absorpable suture anchors.  Dr. Failinger also performed 
open debridement of the biceps tendon. 

After a postoperative examination of claimant on January 16, 2009, Dr. Chythlook 
imposed work restrictions of no use of the left arm, with the arm to be kept in a 
sling.  Dr. Chythlook and his associate physicians (Gary Landers, M.D., and 
Raymond Rossi, M.D.) continued to impose these restrictions after follow up 
appointments on February 6, February 27, March 13, and April 10, 2009.  

Dr. Failinger diagnosed claimant with possible adhesive capsulitis, a tightness of 
the shoulder, on February 25, 2009, and recommended additional stretching.  Dr. 
Failinger testified that adhesive capsulitis  could potentially cause a loss  of 
shoulder motion and increase in shoulder pain.  On April 15, 2009, Dr. Failinger 
examined claimant and found that, while his shoulder was improving, claimant 
still had symptoms of mild adhesive capsulitis.  Dr. Failinger expected claimant 
would not reach maximum medical improvement (MMI) for at least another six 
weeks.  Claimant’s medical records and the testimony of Dr. Failinger establish 
that claimant had not achieved MMI by the time of hearing.  The Judge finds  from 
the medical evidence and testimony of Dr. Failinger that the claimant’s  shoulder 
surgery resulted in a temporary, but total loss of function of his  left arm and 
shoulder.  
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The Judge finds claimant showed it more probably true than not that his left 
shoulder surgery on January 6, 2009, resulted in a worsening of his work-related 
shoulder injury.  The Judge weighed several factors in finding that claimant’s 
injury worsened, including: (1) Claimant was able to use his left arm to perform 
modified work duties  before the surgery; (2) Dr. Failinger discovered a large tear 
in claimant’s rotator cuff during arthroscopic surgery that required him to perform 
an open and more invasive surgical procedure; (3) Dr. Chythlook on February 6, 
2009, found claimant medically unable to work; (4) Dr. Chythlook on March 13, 
2009, found claimant medically unable to work; (5) Dr. Rossi on April 10, 2009, 
continued to find claimant medically unable to work some three months after 
surgery; and (6) Dr. Failinger testified that most patients who undergo the surgery 
claimant underwent need to be off work for a week or ten days; (6) claimant 
suffered adhesive capsulitis  while recuperating from the surgery, subjecting him 
to a risk of permanent shoulder damage and pain.  Although claimant testified 
that the surgery improved his shoulder and that he could at the time of hearing 
grab items and lift them up with his left arm, and although Dr. Failinger opined 
that surgery would ultimately improve claimant’s shoulder condition when 
compared with its pre-surgical condition, the Judge finds it more probably true 
than not that claimant’s work-related left shoulder injury temporarily worsened 
when claimant underwent shoulder surgery on January 6, 2009. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Claimant’s termination for cause: 

  Respondents argue they have proven by a preponderance of the evidence 
that claimant was responsible for his termination.  The Judge agrees.  

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Respondents shoulder the burden of proving by a preponderance of the evidence 
that claimant was responsible for his termination.  A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights  of claimant nor in favor of the 
rights of respondents.  Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
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the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

Sections 8-42-103(1)(g) and 8-42-105(4), supra, (termination statutes) 
provide that, where it is  determined that a temporarily disabled employee is 
responsible for termination of employment, the resulting wage loss shall not be 
attributable to the on-the-job injury.  The termination statutes apply to injuries 
occurring on or after July 1, 1999.  1999 Colo. Sess. Laws, ch. 90 at 266.  
Respondents shoulder the burden of proving by a preponderance of the evidence 
that claimant was responsible for his  or her termination.  See Colorado 
Compensation Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 
1209 (Colo. App. 2000).  

By enacting the termination statutes, the General Assembly sought to 
preclude an injured worker from recovering temporary disability benefits where 
the worker is at fault for the loss of regular or modified employment, irrespective 
whether the industrial injury remains the proximate cause of the subsequent 
wage loss.  Colorado Springs Disposal v. Martinez, 58 P.3d 1061  (Colo. App. 
2002) (court held termination statutes  inapplicable where employer terminates an 
employee because of employee's injury or injury-producing conduct). An 
employee is "responsible" if the employee precipitated the employment 
termination by a volitional act which an employee would reasonably expect to 
result in the loss of employment.   Patchek v. Colorado Department of Public 
Safety, W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination 
depends upon whether claimant performed some volitional act or otherwise 
exercised a degree of control over the circumstances resulting in termination.  
See Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion 
after remand, 908 P.2d 1185 (Colo. App. 1995).  Responsibility for termination 
precludes any subsequent temporary partial disability as  well as TTD benefits.  
Homman v. Richard Alan Singer D/B/A Furniture Medic, W.C. No. 4-523-831 
(Industrial Claim Appeals Office, March 12, 2003).

Here, the Judge found that respondents showed it more probably true 
than not that claimant engaged in a volitional act that caused his termination.  
Respondents thus proved by a preponderance of the evidence that claimant was 
responsible for his termination. 

The Judge found that, on successive days, December 11 and 12, 2008, 
claimant transported coworkers  in his personal vehicle to a liquor store during 
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their lunch break.  Claimant and his coworkers entered the liquor store and exited 
carrying beverages in brown paper bags on both days.  On December 12, 2008, 
claimant admitted that he knew that the two coworkers he drove to the liquor 
store consumed alcohol during the lunch break that day.  The Judge found that 
claimant assisted his coworkers to consume alcohol during the workday and 
failed to report the safety violation to his  supervisor. Testimony showed it more 
probably true than not that claimant knew the effects of alcohol on the coworkers 
and knew or should have known employer’s safety policies, the dangers of 
intoxication while in a manufacturing workplace with industrial hazards, and 
employer’s zero-tolerance alcohol policy.  Claimant thus engaged in a volitional 
act that resulted in his termination when he enabled his  coworkers to consume 
alcohol during the lunch break and failed to report the safety violation to his 
supervisor.

The Judge concludes that claimant was responsible for his termination on 
December 12, 2008, such that his wage loss may not be attributed to his work-
related injury.
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B. Claimant’s worsened condition 

Claimant argues that he proved by a preponderance of the evidence that 
his left shoulder condition changed when he underwent surgery, such that the 
resulting wage loss from January 6, 2009, ongoing, may be attributed to his 
injury.  The Judge agrees.

In Anderson v. Longmont Toyota, Inc., 102 P.3d 323, (Colo. 2004), the 
court held that the termination statutes bar wage loss  claims when the voluntary 
or for-cause termination of the modified employment causes the wage loss, but 
not when the worsening of a prior work-related injury incurred during that 
employment causes the wage loss.  The Panel in Fantin v. King Soopers, W.C. 
No. 4-465-221 (ICAO February 15, 2007), held that the termination statutes were 
intended to preclude only wage loss claims subsequent to the voluntary or for-
cause termination that do not involve a worsening of condition.  There, the Panel 
held that, where the claimant's condition worsens after the voluntary or for-cause 
termination, and where temporary total disability (TTD) benefits are reinstated to 
comply with the court's holding in Longmont Toyota, such benefits must continue 
until one of the conditions in Sections 8-42-105(3)(a) through (d) is met.  Fantin v. 
King Soopers, supra.

Here, the Judge found that claimant proved by a preponderance of the 
evidence that his resulting wage loss  from January 6, 2009, is  attributable to a 
worsening of his  prior work-related injury and not to his  for-cause termination.  
Claimant thus proved by a preponderance of the evidence that his left shoulder 
condition changed when he underwent surgery. 

When he underwent left shoulder surgery on January 6, 2009, claimant 
suffered a worsening of his prior work-related shoulder injury such that the 
resulting wage loss may be attributable to his changed condition.  Before surgery, 
claimant had some use of his left arm and shoulder and could complete modified 
work duty.  During surgery, Dr. Failinger discovered a large tear in claimant’s 
rotator cuff that required an invasive procedure that caused surgical trauma to 
claimant’s left shoulder and exposed claimant to the risk of adhesive capsulitis.  
The Judge found that claimant had no use of his left arm and shoulder and was 
medically unable to work for more than three months after the surgery.  The 
Judge found that although claimant knew and accepted the risks of surgery on 
December 11, 2008, the shoulder surgery on January 6, 2009 constituted a 
worsening of claimant’s work-related shoulder injury.  This  worsened condition, 
and not the claimant’s termination for cause, caused claimant’s wage loss.

Respondents correctly argue that the imposition of increased work 
restrictions is not dispositive of a worsened condition. The Judge agrees that, 
under Hammack v. Industrial Claim Appeals Office, No. 06CA2344 (Colo. App. 
Dec. 6, 2007) (not selected for official publication), a claimant is not entitled to 
TTD benefits based solely on the imposition of increased work restrictions. Here, 
claimant’s condition worsened as a result of the shoulder surgery on January 6, 
2009. The Judge found that claimant’s resulting work restrictions are not 
dispositive of a worsened condition, but do weigh in favor of the Judge’s finding 
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that claimant’s work-related shoulder injury worsened as a result of the shoulder 
surgery. 

Respondents further argue that claimant’s condition actually improved as 
a result of the shoulder surgery.  The Judge does not agree. Although claimant’s 
shoulder pain was reduced as a result of the surgery on January 6, 2009, and 
although claimant’s function reasonably should improve over time, Dr. Failinger 
and Dr. Chythlook found that claimant was medically unable to work for more 
than three months after the surgery.  Claimant had some use of his left arm and 
shoulder in the months before the surgery.  After surgery, claimant suffered a 
total loss of function for his left arm and shoulder and was medically unable to 
work in the opinions of Dr. Chythlook and Dr. Rossi.  Although Dr. Failinger 
testified that he believes  claimant’s work related injury will eventually improve 
because of the surgery, the act of surgery itself constituted a worsening of 
claimant’s condition.  Claimant’s total loss  of arm and shoulder function following 
surgery persuaded the Judge to find that claimant suffered a change in condition 
as a result of the surgery, notwithstanding claimant’s eventual recovery from the 
surgery. 

The Judge concludes that claimant’s claim for TTD benefits  from 
December 12, 2008, through January 5, 2009, should be denied and dismissed 
because claimant was responsible for his termination. The Judge further 
concludes that insurer should pay claimant TTD benefits from January 6, 2009, 
ongoing, until such benefits may be terminated by law under §8-42-105(3).

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Claimant’s claim for TTD benefits from December 12, 2008, 
through January 5, 2009, is denied and dismissed.

2. Insurer shall pay claimant TTD benefits  from January 6, 2009, 
ongoing, until such benefits may be terminated by law under §8-42-105(3).

3. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

4. Issues not expressly decided herein are reserved to the parties for 
future determination.
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DATED:  _June 5, 2009__

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-755

ISSUES

 The sole issue determined herein is temporary total disability (“TTD”) 
benefits from November 28, 2008 through April 14, 2009.

FINDINGS OF FACT

1.In August 2007, claimant began work as a mechanic for the employer.

2.On November 17, 2008, claimant reported an occupational disease to 
his right hand.

3.On November 21, 2008, Dr. Dickson examined claimant and diagnosed 
right wrist sprain and right median and ulnar neuritis.  She released claimant to 
return to regular duty work.  She prescribed a wrist brace, medications, and 
physical therapy.

4.Claimant continued regular duty work through November 26, 2008.

5.Claimant did not work on Thanksgiving Day, November 27, 2008.

6.Claimant did not show up for work on November 28, 2008, due to a 
stomach virus.

7.Claimant again did not show up for work on November 29, 2008, 
because he overslept and did not feel good.  He did not report that his wrist 
problem prevented him from working.

8.Claimant again did not show up for work on December 1, 2008.  The 
employer terminated claimant’s employment.

9.On December 8, 2008, Dr. Finn performed electromyography (“EMG”) 
testing, which showed right median and ulnar neuropathy at the wrist.
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10.On December 10, 2008, Dr. Dickson reexamined claimant, who also 
reported left hand symptoms.  Dr. Dickson released claimant to return to regular 
duty work.  She referred him to Dr. Pise for surgical evaluation.

11.On January 5, 2009, Dr. Pise examined claimant and injected the right 
ulnar bursa.  Dr. Pise indicated on the report form that claimant was not working.  
Dr. Pise did not comment on the ability of claimant to return to work.

12.On January 8, 2009, Dr. Dickson reexamined claimant and again 
released claimant to return to regular work.

13.On January 18, 2009, Dr. Richman performed a medical record review 
for the respondents and concluded that claimant’s right carpal tunnel syndrome 
(“CTS”) was work-related, but his  left CTS was not work-related because the 
symptoms arose after claimant left the employ of the employer.

14.On January 19, 2009, Dr. Pise reexamined claimant and again 
indicated that claimant was not working.  Dr. Pise again did not comment on 
claimant’s ability to return to work.

15.On January 29, 2009, Dr. Dickson again released claimant to return to 
regular work.

16.On February 5, 2009, Dr. Griffis  performed a repeat EMG, which 
showed mild right carpal tunnel syndrome (“CTS”).  Dr. Griffis thought that 
claimant also had mild right ulnar neuritis.

17.On February 19, 2009, Dr. Dickson again released claimant to return to 
regular work.

18.On March 10, 2009, Dr. Pise recommended right CTS surgery for 
claimant.  Dr. Pise did not comment on claimant’s ability to work.

19.On March 12, 2009, Dr. Dickson again released claimant to return to 
regular work.

20.On April 6, 2009, Dr. Dickson again released claimant to return to 
regular work.

21.On April 15, 2009, Dr. Pise performed right CTS surgery.

22.On April 16, 2009, Dr. Richman performed an independent medical 
examination for the respondents.  He reiterated that the right CTS was work-
related, but the left CTS was not.  He recommended restrictions of no use of the 
right upper extremity until claimant healed following the surgery.

23.On April 20, 2009, Dr. Dickson excused claimant from work.
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24.On April 20, 2009, Dr. Pise imposed restrictions against forceful or 
repetitive use of the right upper extremity or lifting over five pounds with the right 
hand.

25.On April 23, 2009, Dr. Dickson reiterated the same restrictions imposed 
by Dr. Pise.

26.On April 28, 2009, the insurer filed a general admission of liability for 
TTD benefits commencing April 15, 2009.

27.Claimant has failed to prove by a preponderance of the evidence that 
he was unable to return to the usual job from November 28, 2008, through April 
14, 2009, due to the effects of the work injury.  Claimant admitted that he 
returned to regular duty work from November 17 through November 26, 2008, in 
spite of having some difficulties.  Dr. Dickson, the attending physician, released 
claimant to perform regular duty at all times from November 28, 2008, through 
April 14, 2009.  No conflict existed with the opinions of Dr. Pise, who did not 
comment on claimant’s ability to work until April 20, 2009, after the surgery.  
Contrary to claimant’s  argument, nothing prevented the attending physicians 
from addressing claimant’s ability to work.  He might not agree with the releases, 
but the attending physicians clearly released claimant to regular work at all 
relevant times.

CONCLUSIONS OF LAW

1. As found, claimant was able to return to the usual job from 
November 28, 2008, through April 14, 2009, in spite of the effects of the work 
injury.  Consequently, claimant is not “disabled” within the meaning of section 
8-42-105, C.R.S. and is  not entitled to TTD benefits.  Culver v. Ace Electric, 971 
P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 
(Industrial Claim Appeals Office, June 11, 1999).  Claimant is entitled to TTD 
benefits if the injury caused a disability, the disability caused claimant to leave 
work, and claimant missed more than three regular working days.  TTD benefits 
continue until the occurrence of one of the four terminating events specified in 
section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995).  In addition, TTD benefits  terminate if the attending physician provides a 
release to return to regular duty employment.  Section 8-42-105(3)(c), C.R.S.  As 
found, at all relevant times, Dr. Dickson provided claimant with a release to return 
to regular duty.  No conflict existed with the opinions of Dr. Pise.  Consequently, 
the Judge is not required to resolve conflicts in physician releases to work.  See 
Bestway Concrete v. Industrial Claim Appeals Office, 984 P.2d. 680 (Colo. App. 
1999).

2. Because claimant was not entitled to TTD benefits, the affirmative 
defense of responsibility for termination of employment is moot.
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ORDER

 It is therefore ordered that:

1. Claimant’s claim for TTD benefits from November 28, 2008 through 
April 14, 2009, is denied and dismissed.

DATED:  June 9, 2009

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-895

ISSUES

Did Claimant prove by a preponderance of the evidence that he 
sustained a compensable occupational disease to his bilateral knees?

If the claim is  compensable, did prove by a preponderance of the 
evidence that the medical treatment from Dr. Sisk and Dr. Kipe is  reasonably 
necessary to cure and relieve the effects of the occupational disease?

Did Claimant prove by a preponderance of the evidence that he is 
entitled to temporary total disability benefits?

Prior to the hearing, the parties stipulated to an average weekly wage 
(“AWW”) of 1,057.71.

FINDINGS OF FACT

1. Claimant is a 51-year old route sales driver, delivering Meadow 
Gold Dairy products to accounts in Northwestern Colorado and Baggs, 
Wyoming.  Claimant’s job duties include driving a twenty (20) foot truck to 
his accounts, loading and unloading his  truck, delivering milk to his 
customers from the back of his truck and selling his product to existing 
and new accounts.  In order to get into his truck, Claimant is required to 
take two steps into the truck.  In order to get into the back of the turck, 
Claimant must either climb up into the truck or utilize the ramp attached to 
the back of the truck.  The Claimant testified that the ramp weighs fifty (50) 
to seventy five (75) pounds.  Claimant works  five (5) days per week and 
approximately forty-eight (48) weeks per year.  Claimant’s job duties 
require Claimant to load milk crates weighing up to one hundred eighty 
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(180) pounds using a handcart.  In order to get the milk crates onto the 
handcart, Claimant must drag the milk crates, tilt the milk crates up and 
slide the handcart underneath.  Additionally, while loading the truck, 
Claimant carries up to forty (40) pounds in product.  Claimant loads the 
truck twice per week.

2. Claimant had a prior injury to his left knee while at work in 2001 
when Claimant was picking up crates and fell to the ground.  Claimant 
underwent treatment with Dr. Sisk and Dr. Ossen and was  eventually 
released to return to work without restrictions on February 21, 2001.  
Claimant currently weighs approximately two hundred seventy five (275) 
pounds.  Claimant has been diagnosed with type II diabetes.  Claimant 
previously played and umpired softball, but has not performed that activity 
for a number of years.  Claimant testified that the activities of his work are 
more strenuous than his activities outside of work.

3. On November 20, 2008, Claimant arrived at work at 12:30 a.m. and 
performed the normal job duties of his employment.  While driving back to 
Craig, Colorado, approximately nine (9) hours into his shift, Claimant 
noticed his  left knee was swollen.  Claimant immediately sought medical 
treatment with Dr. Told and reported to Dr. Told that he thought he may 
have a blood clot.  Dr. Told noted suprapatellar swelling on the left leg and 
instructed Claimant to treat with compression.  Claimant continued 
working his  job full duty until January 2, 2009.  Claimant reported the 
swelling in his  knee to his employer and his  employer referred Claimant to 
Moffat Family Clinic for treatment.

4. Claimant was evaluated on January 2, 2009 by Dr. Kipe.  Claimant 
reported to Dr. Kipe that his knee swelled up at work in November and that 
the knee resolved after Claimant took a few days off of work.  Claimant 
reported the swelling and pain returned on January 1, 2009.  Claimant 
denied any specific injury to his left knee.  Dr. Kipe noted that Claimant 
had not had previous imaging studies to his  left knee and recommended a 
magnetic resonance image (“MRI”) to be sure there was no internal 
damage.  Dr. Kipe opined that Claimant’s present disability was due 
entirely to this injury with the prior two incidents relating to the present 
disability.  Dr. Kipe noted that the prior two injuries were also work related.  
Claimant returned to Dr. Kipe on January 8, 2009.  Dr. Kipe noted that 
Claimant’s left knee was less swollen, but Claimant still reported 
significant pain.  Dr. Kipe continued Claimant on work restrictions and 
noted Claimant’s job required frequent lifting, climbing, and bending.

5. Claimant returned to Dr. Kipe on January 16, 2009 and reported 
that his knee was better now that he had rested.  Dr. Kipe noted that 
Claimant’s swelling had subsided and released Claimant to return to work 
without restrictions.  Claimant called Dr. Kipe on January 20, 2009 and 
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reported that his knee had swollen again upon his  return to work.  Dr. Kipe 
noted problems with getting the MRI of Claimant’s knee approved and 
referred Claimant to Dr. Sisk for examination.

6. Claimant was examined by Ms. Bertz, a physician assistant with 
Orthapedics of Steamboat Springs, on January 27, 2009.  Ms. Bertz noted 
Claimant had a history of diabetes  and deep vein thrombosis (“DVT”) in 
his left calf.  Physical examination revealed some knee effusion and some 
loss of range of motion.  X-rays were performed and showed some 
significant degenerative joint disease (“DJD”) on medial side of the left 
knee.  Claimant was advised he could continue to live with the discomfort 
of his knee, attempt steroid injections to determine how long the injections 
would pacify his symptoms, or proceed with a total knee arthroplasty.  Dr. 
Kipe wrote a work release on January 27, 2009 again taking Claimant off 
of work completely.  Claimant returned to work on February 1, 2009.  
Claimant eventually decided to proceed with the total knee arthroplasty on 
March 4, 2009 under the auspices of Dr. Sisk.  Claimant was off of work 
after the surgery from March 4, 2009 through April 19, 2009 when he 
returned to his position with employer.

7. Dr. Sisk testified at hearing that he first examined Claimant in 
February 2001 following a work related injury to his left knee.  Dr. Sisk did 
not see the Claimant again until January 27, 2009.  Dr. Sisk testified that 
Claimant provided him with a description of his  job duties and he has 
observed Claimant performing his job duties at the hospital, where 
Claimant delivers milk.  Dr. Sisk testified that following Claimant’s 2001 
injury, his knee would likely wear out at a faster rate than normal.  Dr. Sisk 
testified that he did not believe Claimant’s 1999 motor vehicle accident 
was a significant factor in Claimant’s  deterioration of his  knee condition.  
Dr. Sisk testified that Claimant has an active job involving a lot of walking, 
moving up and down stairs and platforms and moving heavy objects.  Dr. 
Sisk testified that these work activities lead to additional abuse for the 
knee and causes the knee to wear out faster.  Dr. Sisk testified that while 
Claimant’s weight has some role in the development of Claimant’s 
osteoarthritis, the work activities combined with Claimant’s weight would 
hasten the development of the advanced stage of the osteoarthritis.  The 
ALJ finds the testimony of Dr. Sisk to be credible and persuasive.

8. Respondents had Dr. Roth perform a comprehensive records 
review IME of Claimant and literature review.  Additionally, Dr. Roth 
testified live at the hearing.  Dr. Roth performed a causation analysis that 
looked separately at the medical diagnosis  and the biologic pathway that 
could lead to the diagnosis.  Dr. Roth reviewed Claimant’s  medical records 
documenting his prior injury to his  left knee and reviewed Claimant’s job 
description as  provided in Claimant’s answers to interrogatories.  Dr. Roth 
noted that Claimant had osteoarthritis in his left knee as of November 20, 
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2008.  Dr. Roth opined that there was no documented work related 
incident in 2008 or 2009.  Dr. Roth opined that arthrosis  of the knee is a 
biologic, genetically prescribed disorder that takes place at a cellular level, 
and that biologic process is not initiated, accelerated, hastened, nor is the 
natural course in history changed by sprain or strain without direct and 
specific joint disruption.  Dr. Roth noted that Claimant’s obesity would 
accelerate the rate of degeneration of the knees.  Dr. Roth opined that 
direct trauma could accelerate the degenerative changes of the knees, but 
noted that Claimant’s November 2008 accident history did not contain a 
report of direct trauma.  Dr. Roth opined that it is  medically probably that 
the condition of Claimant’s knees would be the same, and require the 
same course of medical treatment whether Claimant had performed his 
job duties or not.

9. The ALJ finds the testimony of Dr. Sisk and reports of Dr. Kipe more 
persuasive that the testimony of Dr. Roth.  The ALJ notes that Claimant’s 
swelling in November 2008 resolved after he was off of work for a couple 
of days.  Likewise, Claimant’s swelling in January 2009 resolved after 
Claimant was off of work through January 16, 2009.  Claimant’s  swelling 
returned when Claimant returned to his regular job duties after January 
16, 2009.  The ALJ finds that it is more probably true than not that 
Claimant’s work activities as a sales driver aggravated to a reasonable 
degree or contributed to the development of osteoarthritis in Claimant’s  left 
knee resulting in the need for medical treatment.

10. The ALJ finds the testimony of Claimant’s activities outside of work 
compared to his activities  at work to be more credible.  Based upon 
Claimant’s testimony, the ALJ finds that Claimant’s work activities are 
more strenuous and cause more stress on his left knee than the activities 
he performs outside of work.  

11. The ALJ finds that the Claimant has shown that it is  more probably 
true than not that the treatment provided by Dr. Kipe and Dr. Sisk is 
reasonably necessary to cure and relieve the Claimant from the effects of 
the occupational disease.  

12. The ALJ finds that Claimant was off of work due to the effects of the 
occupational disease from January 2, 2009 through January 16, 2009 and 
from January 27, 2009 through February 1, 2009 and from March 4, 2009 
through April 19, 2009.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
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the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is  that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on 
its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s  testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006).

 3. Claimant must show that the injury was sustained in the course and 
scope of his employment and that the injury arose out of her employment.  A 
compensable industrial accident is one that results in an injury requiring medical 
treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the 
industrial aggravation is the proximate cause of the disability or need for 
treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); 
see also Subsequent Injury Fund v. Thompson, 793 P.2d 579.  A work-related 
injury is compensable if it “aggravates, accelerates or combines with” a 
preexisting disease or infirmity to produce disability or need for treatment.  See H 
& H Warehouse v. Vicory, supra.   Whether there is  a sufficient “nexus” or 
relationship between the Claimant’s employment and his  injury is  one of fact for 
resolution by the ALJ based on the totality of the circumstances.  In re Question 
Submitted by the United States Court of Appeals, 759 P.2d 17 (Colo. 1988).  The 
question of whether a claimant has proven that a particular disease, or 
aggravation of a particular disease, was caused by a work-related hazard is one 
of fact for determination by the ALJ.  Wal-Mart Stores, Inc. v. Industrial Claim 
Appeals Office, 989 P.2d 251 (Colo. App. 1999).

 4. The test for distinguishing between an accidental injury and 
occupational disease is whether the injury can be traced to a particular time, 
place, and cause.  Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  
“Occupational disease” is defined by Section 8-40-201(14), C.R.S. as:
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 [A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment.

 5. This  section imposes additional proof requirements beyond that 
required for an accidental injury by adding the “peculiar risk” test; that test 
requires that the hazards associated with the vocation must be more prevalent in 
the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819 (Colo. 1993).  The existence of a preexisting condition 
does not defeat a claim for an occupational disease.  Id.  A claimant is entitled to 
recovery only if the hazards of employment cause, intensify, or, to a reasonable 
degree, aggravate the disability for which compensation is sought.  Id.  Where 
there is no evidence that occupational exposure to a hazard is a necessary 
precondition to development of the disease, the claimant suffers from an 
occupational disease only to the extent that the occupational exposure 
contributed to the disability.  Id.  Once claimant makes  such a showing, the 
burden shifts to respondents to establish both the existence of a non-industrial 
cause and the extent of its contribution to the occupational disease.  Cowin & Co. 
v. Medina, 860 P.2d 535 (Colo. App. 1992).

6. As found, Claimant has shown by a preponderance of the evidence 
that his work activities  as a sales driver, including but not limited to 
climbing in and out of the truck, lifting products and moving milk crates, 
aggravated, accelerated or combined with Claimant’s 2001 injury resulting 
in Claimant’s current disability and the need for surgery.  The activities of 
Claimant’s work were more prevalent in the workplace than in everyday 
life or in other occupations.

7. Respondents are liable for authorized medical treatment 
reasonably necessary to cure and relieve an employee from the effects of a work 
related injury.  Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals 
Office, 797 P.2d 777 (Colo. App. 1990).  Pursuant to Section 8-42-404(5), C.R.S., 
Respondents are afforded the right, in the first instance, to select a physician to 
treat the industrial injury.  Once Respondents have exercised their right to select 
the treating physician, Claimant may not change physicians without first obtaining 
permission from the insurer or an ALJ.  See Gianetto Oil Co. v. Industrial Claim 
Appeals Office, 931 P.2d 570 (Colo. App. 1996).    

8. As found, the treatment from Dr. Sisk and Dr. Kipe is found to be 
reasonably necessary to cure and relieve Claimant from the effects of his 
occupational disease.
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9. To prove entitlement to temporary total disability (TTD) benefits, 
claimant must prove that the industrial injury caused a disability lasting more 
than three work shifts, that he left work as a result of the disability, and that 
the disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 
898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant 
to establish a causal connection between a work-related injury and a 
subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. 
Stanberg, supra.  The term disability, connotes two elements:  (1) Medical 
incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's  inability 
to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  
There is no statutory requirement that claimant establish physical disability 
through a medical opinion of an attending physician; claimant's testimony 
alone may be sufficient to establish a temporary disability.  Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to 
work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 
964 P.2d 595 (Colo.App. 1998).  

10.As found, Claimant has shown by a preponderance of the evidence 
that the occupational disease caused a disability and Claimant is  therefore 
entitled to temporary total disability benefits based upon the stipulated AWW 
for the periods of January 2, 2009 through January 16, 2009; January 27, 
2009 through February 1, 2009; and from March 4, 2009 through April 19, 
2009.

ORDER

 It is therefore ordered that:

1. Respondents shall pay for medical treatment from Dr. Sisk and Dr. 
Kipe that is reasonably necessary to cure and relieve Claimant from the 
effects of his occupational disease.

2. Respondents shall pay Claimant temporary total disability benefits 
based on an AWW of $1,057.71 for the periods of January 2, 2009 through 
January 16, 2009; from January 27, 2009 through February 1, 2009; and 
from March 4, 2009 through April 19, 2009, subject to any and all statutory 
offsets or credits.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  June 30, 2009
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Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-777-897

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on May 20, 2009, in Denver, Colorado.  The 
hearing was digitally recorded (reference: 5/20/09, Courtroom 5, beginning at 
8:31 AM, and ending at 10:06 AM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to Respondents’ counsel (to be 
submitted electronically), giving Claimant’s counsel 3 working days within which 
to file electronic objections.  The proposed decision was filed on May 28, 2009.  
No timely objections were filed.  After a consideration of the proposed decision, 
the ALJ has modified the it and, as modified, hereby issues the following 
decision.

ISSUES
 

The issues to be determined by this decision concern average weekly 
wage (AWW); and, Respondents raised the issues of overpayment and recovery 
of overpayment. 

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

 1. Claimant suffered a compensable injury on November 18, 2008.

 2. On December 3, 2008, Respondents filed a General Admission of 
Liability (GAL), admitting to an AWW of $1,100, and temporary total disability 
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(TTD) benefits from November 19, 2008, and continuing, at $733.33 per week, 
based on the admitted AWW.

 3. An adjuster for the Insurer admitted to an AWW of $1,100 after 
speaking with Claimant, who indicated that he received $1,100 during his best 
week of employment with the Employer.   The Claimant’s earnings’ expectations 
were unrealistically bolstered by the adjuster’s agreement to admit an AWW 
based on Claimant’s best week, as  opposed to the adjuster actually performing a 
due diligence check with the Employer concerning the Claimant’s  actual wage 
history.

 4. After the Insurer filed the GAL, it was notified by the Employer that 
Claimant’s AWW “should actually be $476.23.”

 5. On January 5, 2009, Respondents filed a Petition to Modify 
Claimant’s AWW from $1,100 to $476.23.  

 6. On January 22, 2009, Claimant filed an Objection to Respondents’ 
Petition to Modify.

 7. On February 10, 2009, Respondents filed an Application for 
Hearing on the issues of AWW, Overpayment of Benefits, and Recovery of 
Overpayment.

 8.  Employer records of Claimant’s  weekly earnings reflect the 
following wages:  September 27, 2008 – October 3, 2008, $330.82; October 4, 
2008 – October 10,2008, $182.87; October 11, 2008 – October 17, 2008, 
$1,006.25; October 18,2008 – October 24, 2008, $446.29; October 25, 2008 – 
October 31, 2008, $524.68; November 1, 2008 – November 7, 2008, $554.22; 
November 8, 2008 – November 14, 2008, $570.31; and November 15, 2008 – 
N o v e m b e r 2 1 , 2 0 0 8 , $ 1 9 4 . 4 4 . 
            
     9. Claimant did not understand, nor was he 
able to testify concerning the basis of his job compensation.  Mark A. Morton, the 
Claimant’s supervisor at the time of injury could not testify concerning a 
reasonable method to calculate the Claimant’s AWW, other than indicating that 
there was a schedule of various rates per type of job performed. Therefore, the 
ALJ finds that the fairest method to calculate AWW is to utilize actual Employer 
wage records for roughly three months preceding the injury, excluding two un-
representative weeks, as found below.  There was no persuasive evidence of 
subsequent earnings or fringe benefits.  Consequently, a fair analysis of the 
Employer’s  wage records  is the only feasible method of calculating the 
Claimant’s AWW, based on objective data as opposed to speculation concerning 
future earnings.
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 10. During the week of October 4, 2008 through October 20, 2008, 
when the Claimant earned $182.87, he experienced mechanical problems with 
his work vehicle so he was unable to work as  often as he was scheduled.  
Claimant did not work the full week of November 15, 2008 through November 21, 
2008, when he earned $194.44, because he was injured on November 18, 2008 
and did not work for the rest of the week.  The ALJ finds that these two weeks 
are not representative of Claimant’s weekly earnings and, therefore, in equity 
and good conscience should be excluded from an AWW calculation.

11. Excluding the two un-representative weeks, the Claimant grossed 
$3,432.57 for the remaining five weeks, which yields an AWW of 572.10, 
and a TTD rate of $383.31 per week.  Therefore, the ALJ finds that the 
C l a i m a n t ’ s A W W i s $ 5 7 2 . 1 0 . 
          
   
12.  Because of the adjuster’s failure to exercise due diligence in the 

investigation of Claimant’s wages, the Claimant was  overpaid the difference 
between the admitted $733.83 per week in TTD benefits and the actual TTD 
benefits of $383.31 per week (as established at this time), from November 19, 
2008 through the hearing date, May 20, 2009.

 13. Claimant has proven, by a preponderance of the evidence that his 
AWW is  $572.10.  Respondents have proven, by preponderant evidence that the 
Claimant was  overpaid $350.52 per week from November 19, 2008 through May 
20, 2009.
           

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

a. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing entitlement to benefits.  Sections 8-43-201 and 
8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 
1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  
Also, the burden of proof is  generally placed on the party asserting the affirmative 
of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, 
or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 
Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 
2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial 
Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 F.
3d 1361 (D.C. Cir. 2001).  As found, Claimant has proven an AWW of $572.10.  
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Respondents have proven that Claimant was overpaid $350.52 per week from 
November 19, 2008 through May 20, 2009.

b. Compensation benefits are calculated based upon an injured 
employee's AWW. Section 8-42-102(1), C.R.S. (2008). The term “wages” is 
defined by the Workers' Compensation Act (the “Act”) as “the money rate at 
which the services rendered are recompensed under the contract of hire in force 
a t t h e t i m e o f t h e i n j u r y. ” S e c t i o n 8 - 4 0 - 2 0 1 ( 1 9 ) ( a ) .  
           
           
   

c. The ALJ is granted broad discretion in determining “whether the 
circumstances of a particular case require [an ALJ] to employ an alternative 
method of computing compensation benefits based upon the employee's 
[AWW].” Coates, Reid & Waldron v. Vigil, 856 P.2d 850, 855 (Colo. 1993).  The 
Act provides that “in each particular case, [the ALJ] may compute the [AWW] of 
said employee in such other manner and by such other method as will, in the 
opinion of [the ALJ] based upon the facts presented, fairly determine such 
employee's [AWW].” Section 8-42-102(3), C.R.S. (2008).  As found, utilization of 
actual Employer wage records, excluding two un-representative weeks, is  the 
fairest and most equitable way to calculate the Claimant’s AWW.

d. The entire objective of wage calculation [under the Act] is  to arrive 
at a fair approximation of a claimant's wage loss and diminished earning 
capacity. Although [AWW] generally is determined from the employee's wage at 
the time of injury, if for any reason this  general method will not render a fair 
computation of wages, the ALJ has long been vested with discretionary authority 
to use an alternative method in determining a fair wage.  Campbell v. IBM Corp., 
867 P.2d 77, 82 (Colo.App. 1993).  An AWW calculation is  designed to 
compensate for total temporary wage loss.  Pizza Hut v. Industrial Claim Appeals 
Office, 18 P. 3d 867 (Colo. App. 2001).  Also see Avalanche Industries, Inc. v. 
Clark, 198 P.3d 589 (Colo. 2008).  As found, there was  no persuasive evidence 
of subsequent earnings or fringe benefits.  Consequently, utilization of actual 
Employer wage records, excluding two un-representative weeks, is the fairest 
and most equitable way to calculate the Claimant’s  AWW.  As found, the 
Claimant’s AWW is $572.10.

 
e.  Section 8-40-201(15.5), C.R.S. (2008), defines an overpayment as:  

“[M]oney received by a claimant that exceeds the amount that should have been 
paid, or which the claimant was not entitled to receive, or which results in 
duplicate benefits  because of offsets that reduce disability or death benefits 
payable under said articles [articles  40 to 47 of title 8]. For an overpayment to 
result, it is not necessary that the overpayment exist at the time the claimant 
received disability or death benefits....”
An “overpayment” is anything that has been “paid” but is  not “owing as a matter 
of law.” See Rocky Mountain Cardiology v. ICAO, 94 P.3d 1182, 1186 (Colo.App. 
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2004).  As found, the Claimant was overpaid the difference between the admitted 
TTD rate of $733.83 per week and the actual TTD rate of $383.31 per week from 
November 19, 2008 through May 20, 2009.

  f. Recovery of overpayments, based on mistake and on a retroactive 
basis, was prohibited by the holding in HLJ Management Group, Inc. v. Kim, 804 
P.2d 250 (Colo. App. 1990).  In 1997, the General Assembly amended the re-
opening statute to include overpayments as a ground for re-opening as to 
overpayments only.  Section 8-43-303 (1) and (2) (a), C.R.S. (2008).  Now, 
employers have a statutory right to review and recalculate payments if an 
insurance carrier made a mistake in previous payments.  Simpson v. Industrial 
Claim Appeals Office, 2009 Colo. App. LEXIS 576 (No. 07CA1581, April 16, 
2009). [Petition for Rehearing in the Court of Appeals or a Petition for Certiorari in 
the Supreme Court may be pending].  Consequently, retroactive overpayments 
because of an insurance carrier’s failure to exercise due diligence in the 
investigation of AWW, may be recouped.  Previously, an admission of liability 
could only be withdrawn retroactively on the basis of fraud.  Vargo v. Industrial 
Commission, 626 P.2d 1164 (Colo. App. 1981).  To the extent that a case may be 
re-opened if there were overpayments, the Vargo fraud grounds for retroactive 
modification of a previously admitted award has been altered to include employer 
mistakes in calculations.  To require Respondents to file a petition to re-open in 
order to recoup overpayments would make no sense since this  case is presently 
open, and it would add an unnecessary layer of formality elevating form over 
substance when, as here, Respondents directly set the matter for hearing on the 
issue of recovery of overpayments. 

 

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Claimant’s average weekly wage is $572.10.

B. The General Admission of Liability filed on December 3, 2008, is 
hereby modified to reflect an average weekly wage of $572.10 and a temporary 
total disability benefit rate of $381.40 per week from November 19, 2008, 
ongoing. 

C. Respondents may recover the temporary total disability benefit 
overpayments from November 19, 2008 to May 20, 2009 by recouping the 
overpayments from any future permanent disability benefits.

D.   Any and all matters not determined herein are reserved for future 
decision.
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DATED this______day of June 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-778-197

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on June 3, 2009, in Denver, Colorado.  The 
hearing was digitally recorded (reference: 6/3/09, Courtroom 3, beginning at 3:15 
PM, and ending at 5:01 PM).  

 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to Claimant’s counsel (to be 
submitted electronically), giving Respondents 3 working days after receipt thereof 
within which to file electronic objections.  The proposed decision was filed on 
June 10, 2009.  On June 15, 2009, Respondents filed objections to the proposed 
decision.  After a consideration of the proposal and the objections thereto, the 
ALJ has modified it and, as modified, hereby issues the following decision.

ISSUES
 

The principal issue to be determined by this decision concerns whether 
Claimant is entitled to temporary total disability (TTD) benefits from November 
14, 2008, and continuing. The Claimant has  the burden of proof, by preponderant 
evidence, on this issue. If proven, Respondents’ affirmative defense of 
“responsibility for termination,” is triggered and Respondents have the burden of 
proof, by a preponderance of the evidence, on this issue.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. The parties  stipulated, and the ALJ finds, that Claimant’s  average 
weekly wage (AWW) is $640.00, which calculates to a weekly TTD benefit rate of 
$426.67.
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2. Claimant began working for the Employer in September 2007 in the 
Medical Billing department.  Her medical billing duties and responsibilities 
required her to use a computer during 80% of her workday.

3. As a result of her employment, the Claimant suffered an 
occupational disease of right arm repetitive motion syndrome, with possible 
carpal tunnel syndrome. The date of last injurious exposure for purposes of this 
claim was October 21, 2008. Respondents filed a limited General Admission of 
Liability, dated December 17, 2008, for medical benefits only.

4. Prior to her workers compensation claim, Claimant had missed 9 
days of work due to various  reasons, such as her car being repossessed, issues 
with her mother and medical appointments for her son.  Prior to missing the work, 
Claimant made an effort to notify her Employer and took time off without pay.  
Additionally, when asked to reschedule a medical appointment for her son, 
Claimant complied with Employer’s request to change the appointment time.  

5. On May 8, 2009, the Lea Contryman, the Employer’s Director of 
Patient Accounts, who did not testify at the hearing, issued a “Final Written 
Warning,” stating that “time off is not approved unless an emergency happens…I 
have talked to you several times about scheduling doctor appointments  during 
this  time (the closing process).  This is no longer acceptable.”  In the May 8, 2009 
letter, vague allegations about Claimant’s  “insubordinate attitude with your 
supervisor by giving her glaring (emphasis supplied) looks when she talks to you 
and by not taking responsibility for your part in finishing up for the month.”  The 
letter concludes as folloiws:  “Failure on your part to not (emphasis supplied) 
schedule time off during our closing process…along with a change in your 
attitude…will result in termination.”  There was no persuasive explanation at 
hearing, or otherwise, how Claimant’s “glaring looks” were insubordinate.  The 
actual “Termination Form,” signed by Claimant’s supervisor and dated November 
14, 2009, lists the reason for termination as “unsatisfactory performance/inability.”  
The aggregate personnel records of the Employer illustrate that Claimant did not 
measure up to the Employer’s  expectations.  The personnel records do not 
support a termination because of Claimant’s volitional acts, where Claimant 
exercised a degree of control over the circumstances of her termination or 
volitionally committed acts that she could reasonably expect would lead to her 
termination from employment.

6. Claimant, upon filing a claim with the Employer, was directed to see   
authorized treating physicians (ATPs), chosen by Respondents, Caroline Gellrick, 
M.D., and Andrew Plotkin, M.D.  The ALJ finds that these physicians were 
authorized and their treatment of Claimant’s right upper extremity condition was 
causally related to her compensable occupational disease, and reasonably 
necessary to cure and relieve the effects  thereof. The ATPs immediately placed 
Claimant on work restrictions. The restrictions began with a “5 minute break from 
data entry every 30 minutes” and were increased to “may work on computer 30 
minutes per hour” as of Claimant’s  medical appointment prior to her termination 
from employment.  Accordingly, Claimant was only capable, pursuant to her 
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restrictions, of working on the computer 50% of the day, when her job duties 
required computer use 80% of the day.  Although Employer indicated compliance 
with the Claimant’s work restrictions, the Employer’s actions as more fully 
described in paragraph 7 below establish a disconnect between the Employer’s 
efforts and what the Employer actually did.

7. Before and after the Claimant was put on work restrictions, her 
supervisor met with the Claimant and reprimanded her for decreasing 
performance in her “numbers.”  During this same time period, Claimant’s 
supervisor added additional job duties to Claimant’s workload, including 
processing “gold forms.”  In this regard, the ALJ finds that Claimant’s testimony 
consistent with reason and common sense and credible.  On the other hand, 
Claimant’s supervisor, Stephanie Louzon attempted to indicate that she was not 
aware of Claimant’s medical restrictions.  She did so in a confusing manner. Joe 
Darmofal, the human resources person with the Employer who handled workers’ 
compensation matters, met with the Claimant numerous times about her work 
restrictions and indicated that he communicated them to Claimant’s supervisors.  
Louzon, under the circumstances, did not persuasively contradict Claimant’s 
testimony in this regard.  Consequently, the ALJ finds that Louzon’s testimony in 
this regard is not credible.

8. It was  the Claimant’s undisputed testimony that she has  not worked 
or earned wages since her November 14, 2008 termination from employment.  
The aggregate medical records reflect that Claimant’s restrictions have not yet 
been lifted and she has not been declared at maximum medical improvement 
(MMI).  Therefore, Claimant has proven, by a preponderance of the evidence that 
she has been TTD since November 14, 2008.

9. On November 7, 2008, Claimant was issued another “Final Written 
Warning,” regarding her performance, attendance and attitude. On November 14, 
2008, the Employer terminated Claimant from employment, and gave her a 
memorandum regarding the termination. That letter gave several reasons for 
termination, including that Claimant had inadequate performance and had “52 
gold forms” that had not been worked.   Claimant was on work restrictions  at the 
time of her termination of employment by Employer.  The termination letter 
illustrates that Claimant did not measure up to the Employer’s expectations.  It 
does not establish a termination because of a volitional act over which Claimant 
exercised a degree of control and/or that Claimant could reasonably expect 
would lead to her termination from employment, other than inferred knowledge 
t h a t C l a i m a n t w a s  n o t “ m a k i n g t h e g r a d e ” w i t h t h e 
E m p l o y e r .          
           
    10.  Respondents have not established that 
Claimant was responsible for her termination from employment through a 
volitional act.  Claimant missed some work, mostly before her workers 
compensation claim began. The missed work was due to circumstances that 
were not of her own volition, such as her car being repossessed or having to care 
for family members. After her workers compensation claim began, she had some 
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work performance issues largely dealing with meeting her “numbers” and how 
many trips she billed in a day.  The ALJ infers and finds that these performance 
issues did not become an important issue for Claimant’s supervisors  until after 
Claimant had sustained a compensable injury, and Claimant was given work 
restrictions that inhibited her ability to work for extended time periods on the 
computer. In order to complete all her job duties, full use of the computer was 
required. While she was on restrictions, rather than the Employer decreasing the 
number of trips that the Claimant was expected to bill, they added additional 
responsibility to complete gold forms.  Under these circumstances, Claimant did 
not commit a volitional act that led to her termination and she did not exercise a 
sufficient degree of control over the circumstances of her termination.  
           
           
   11. The ALJ finds that Claimant was terminated from 
employment because of her inability to meet her work quotas, and this inability 
was caused by Claimant’s  compensable work related injury.   Claimant was not 
terminated because of a volitional act on her part, where she exercised a degree 
of control or that she could reasonably expect to lead to her termination from 
e m p l o y m e n t .          
         12. Respondents 
have failed to prove, by a preponderance of the evidence that Claimant was 
responsible for her termination, through a volitional act on her part, or through 
any actions that she could reasonably expect to lead to her termination.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The fact  finder should consider, among other things, the consistency 
or inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony  and/or actions; 
the motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 
(1936); CJI, Civil, 3:16 (2005).  As found, the Claimant’s testimony credibly supports the 
proposition that she was given extra work duties in the face of medical restrictions 
restricting her work duties.  As also found, Louzon’s testimony does not support a 
termination for cause, based on a volitional act on Claimant’s part, over which Claimant 
exercised a degree of control and which the Claimant could reasonably have expected 
would lead to her termination from employment. 
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 b. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S. 
(2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial 
Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).  In the first instance, Claimant must establish 
entitlement to TTD benefits.  If the Claimant does so, then, Respondents must establish 
their affirmative defense of “responsibility for termination.  The burden of proof is 
generally  placed on the party asserting the affirmative of a proposition.  Cowin & Co. v. 
Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the evidence” is that 
quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. 
M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002].   Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, Claimant has proven TTD 
from November 14, 2008 and continuing.  Respondents have failed to prove 
“responsibility for termination.”

c. Pursuant to § 8-42-105, C.R.S. (2008), a claimant is  entitled to TTD 
benefits when there is a disability that requires the claimant to be away from work 
for more than three working days. § 8-42-103(1)(a), requires a claimant to 
establish a causal connection between a work-related injury and a subsequent 
wage loss in order to obtain disability benefits. Horton v. Industrial Claim Appeals 
Office, 942 P.2d 1209, 1210 (Colo.App. 1996).  As found, Claimant has 
established these two factors.

d. To establish entitlement to TTD benefits, a claimant must prove that 
the industrial injury has caused a “disability,” and that she has suffered a wage 
loss that, “to some degree,” is  the result of the industrial disability.  § 8-42-103(1), 
C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).   
When a temporarily disabled employee loses her employment for other reasons 
which are not her responsibility, the causal relationship between the industrial 
injury and the wage loss necessarily continues.  Disability from employment is 
established when the injured employee is unable to perform the usual job 
effectively or properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. 
App.1986).  This is  true because the employee’s restrictions presumably impair 
his opportunity to obtain employment at pre-injury wage levels.  Kiernan v. 
Roadway Package System, W.C. No. 4-443-973 (ICAO, December 18, 2000).  
Claimant’s termination in this case was not her fault but as a result of not meeting 
the Employer’s  work quotas at a time when she was medically restricted from a 
full workload.  There is no statutory requirement that a claimant must present 
medical opinion evidence from of an attending physician to establish her physical 
disability.  See Lymburn v. Symbois Logic, 952 P.2d 831 (Colo. App. 1997).  
Rather, the Claimant’s testimony alone is  sufficient to establish a temporary 
“disability.” Id.  As found, the opinions of Claimant’s ATPs’ alone support 
Claimant’s medical restrictions.  Nevertheless, Claimant’s credible testimony 
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supports the proposition that she was restricted from performing her full job 
duties.

          e.        Once the prerequisites for TTD are met (e.g., no release to return to full 
duty, MMI has not been reached, a temporary wage loss is occurring, and there is no 
actual return to work), TTD benefits are designed to compensate for the temporary wage 
loss. TTD benefits are designed to compensate for a 100% temporary  wage loss.  See 
Eastman Kodak Co. v. Industrial Commission, 725 P. 2d 107 (Colo. App. 1986); City of 
Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As found, Claimant has met all the 
prerequisites for TTD, and she has been TTD since November 14, 2008.

f. The Workers Compensation Act provides that “[i]n cases where it is 
determined that a temporarily disabled employee is responsible for termination of 
employment, the resulting wage loss shall not be attributable to the on-the-job 
injury.” § 8-42-103(1)(g), C.R.S. (2008),” and Section 8-42-105(4).  Respondents 
bear the burden of proving that Claimant was responsible for her termination.  
See Colorado Compensation Insurance Authority v. Industrial Claim Appeals 
Office, 20 P.3d 1209 (Colo. App. 2000).  As found, Respondents failed to prove 
that Claimant was responsible for her termination, within the meaning of the 
Workers’ Compensation Act.

g. An employee is "responsible" for termination if the employee 
precipitated the employment termination by a volitional act that the employee 
would reasonably expect to result in the loss of employment. Patchek v. Colorado 
Department of Public Safety, W.C. No. 4-432-301 [Industrial Claim Appeals  Office 
(ICAO), September 27, 2001].  Thus, the factual determination of fault depends 
upon whether a claimant performed some volitional act or otherwise exercised a 
degree of control over the circumstances resulting in termination. See Padilla v. 
Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 
908 P.2d 1185 (Colo. App. 1995).   That determination must be based upon an 
examination of the totality of the circumstances. Id.  However, a claimant does 
not act “volitionally,” or exercise control over the circumstances leading to the 
termination if the effects of the injury preclude performance of her assigned 
duties and cause or contribute to the termination.  Eskridge v. Alterra 
Clarebridge Cottage, W.C. No. 4-651-260 (ICAO, April 21, 2006).  As found, the 
Claimant did not perform a volitional act that she could reasonably beliueve 
would lead to her termination, her lesser job performance, based on the effects  of 
her injury led to her termination from employment.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. Claimant was not responsible for her termination, within the 
meaning of the Workers’ Compensation Act.
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B.  Respondents shall pay the Claimant temporary total disability 
benefits at the rate of $426.67 per week, or $60.95 per day, from November 15, 
2008 and continuing until terminated as provided by law.  For the period from 
November 15, 2008 through the hearing date, June 3, 2009, both dates inclusive, 
a total of 200 days, Respondents shall pay Claimant the aggregate sum of 
$12,190.00, payable retroactively and forthwith.  Respondents shall thereafter 
pay the Claimant temporary total disability benefits of $426.67 per week from 
June 4, 2009 until terminated pursuant to statute or order. 

C. Respondents shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts of compensation due and not paid 
when due.

D. Any and all issues not determined herein are reserved for future 
decision.

DATED this______day of June 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-406

ISSUES

 Did the claimant prove it is more probably true than not that on November 
21, 2008, she sustained an injury arising out of and in the course of her 
employment when she suffered an ankle inversion while walking on a 
ramp?

 Did the claimant prove it is more probably true than not that the medical 
treatment provided by Dr. Tentori was reasonable and necessary 
treatment for the alleged industrial injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the 
following findings of fact:

The claimant alleges  she sustained a compensable injury on November 21, 
2008, when she sprained her ankle while walking from a parking lot to the 
employer’s building to commence work.  This incident occurred at approximately 
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8:25 a.m., a few minutes before the claimant was scheduled to begin her work as 
an insurance underwriter.

The claimant was walking on a flat concrete sidewalk when she reached a slight 
downward sloping wheelchair accessible “ramp” that led to an asphalt area of the 
parking lot.  Like the sidewalk, the ramp is made of concrete.  The ramp is 
intersected by six horizontal grooves that are approximately one-half inch deep.  
These grooves are depicted in Exhibit J, a photograph of the ramp that was 
taken on November 24, 2008, three days after the accident.  Examination of 
Exhibit J demonstrates that at various points  the grooves contain some type of 
material, perhaps small stones or bits of dirt or sand.  It is impossible to 
determine from the photograph whether any of this material projects above the 
grooves so as to reach above the level of the ramp itself.

At hearing, the claimant testified that as she stepped from the sidewalk to the top 
of the ramp her right ankle “rolled” and gave way.  The claimant experienced 
severe pain in the ankle and was assisted into the employer’s building by other 
employees.

At the time of this incident the claimant was wearing boots with large flat heels 
that were approximately one-half inch in height.

The claimant testified that the accident happened very quickly and she does not 
recall catching her boot heel in one of the grooves.  The claimant could not recall 
whether or not there was debris  or foreign matter on the ramp on November 21, 
2008, nor did she specifically testify that she slipped on debris or foreign material 
located on the ramp.  The claimant did testify that she is familiar with the ramp 
and that there is usually foreign matter, such as rocks or pebbles, on the ramp.

The claimant testified that, although she can’t remember exactly what happened, 
it is her opinion that her boot got caught in one of the grooves causing her to fall.  
The claimant stated that she arrived at this opinion within one or two days after 
the accident.

The claimant immediately reported the accident to the employer and was referred 
to Dr. Eric Tentori, D.O., for treatment.  Ms. Lucinda Flores, a human resources 
specialist of the employer, took the claimant to Dr. Tentori on November 21, 
2008.

The claimant admitted that she sprained the ankle “back in high school,” and 
once again in April 2007 when she stepped off of a curb.

Medical records from 2007 reflect that the claimant experienced sudden and 
sharp pain in her right ankle when she stepped off of a curb, and it became “hard 
to walk.”  The claimant was diagnosed with a right ankle sprain and was 
prescribed ice, an air cast and ibuprofen.



441

Dr. Tentori’s note of November 21, 2008, reflects that the claimant gave a history 
of an “inversion-type injury involving her right ankle.”  The claimant could not 
“recall any specific event that led to the ankle twist.”  Dr. Tentori diagnosed a right 
ankle sprain and prescribed medication and physical therapy.  In his  deposition, 
Dr. Tentori testified that when the claimant filled out a patient questionnaire on 
November 21, and was  asked to describe how the injury occurred, the claimant 
wrote, “Walking from the parking garage ankle gave away.”

On November 24, 2008, the claimant completed a written Employee Incident 
Report.  The claimant wrote that when she was walking out of the parking garage 
her “right ankle rolled.”  The claimant did not state that her boot got caught in a 
groove or that she slipped or tripped on any foreign material located on the ramp. 

On November 24, 2008, the claimant and Ms. Flores had a conversation, and 
Ms. Flores asked the claimant what caused the accident.  The claimant advised 
Ms. Flores that she had “rolled her ankle,” but the claimant did not know how or 
why this accident occurred.  

Ms. Flores, who is familiar with the scene of the accident and took the 
photograph depicted in Exhibit J, opined that it is possible that the edge of the 
claimant’s boot heel could have caught in one of the grooves causing the 
claimant to twist her ankle.

The employer’s  insurance reviewer, Ray Wilber, spoke with the claimant on 
November 25, 2008.  Mr. Wilber’s  primary concern was to determine the cause of 
the accident and he asked the claimant on three occasions whether she might 
have fallen because of foreign material on the ramp.  On each occasion the 
claimant stated that she did not know what caused the accident.  The claimant 
did not tell Mr. Wilber that the accident was caused by catching a boot heel in 
one of the grooves on the ramp.

On December 15 and 16, 2008, the claimant again spoke with Mr. Wilber 
concerning the cause of the accident.  On December 15 the claimant mentioned 
the ramp itself as a possible cause of the accident, although she did not 
specifically discuss the grooves as a cause.  Mr. Wilber credibly testified that at 
no point did the claimant ever state that she had a specific recollection of what 
caused her to roll her ankle.

Dr. Tentori testified by deposition.  Based on the history given by the claimant 
and her answers to the patient questionnaire, he opined there was no “external 
condition” that caused the claimant to suffer the inversion injury to her ankle.  Dr. 
Tentori further testified that an ankle inversion injury could occur simply as  a 
result of walking.

Dr. Eric Lindberg, M.D., of Orthopedic Associates performed a record review, 
including the records from the non-industrial ankle sprain in April 2007 and Dr. 
Tentori’s notes.  Dr. Lindberg opined based on the limited information available to 
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him that the claimant’s  injury “occurred because of the previous  condition of 
instability of her ankle.”  Dr. Lindberg stated the claimant had previous  ankle 
injuries and “one such instance is  documented in 2007.”  Dr. Lindberg stated that, 
“once a significant sprain has occurred, if the ligaments do not heal well, a 
chronic condition of ankle instability can occur where patient’s [sic] can sprain 
their ankles on even flat surfaces such as a flat surface or on a carpeted floor.”

The claimant failed to prove it is  more probably true than not that the ankle 
inversion on November 21, 2008, arose out of her employment.  The weight of 
the evidence establishes that the cause of the claimant’s ankle inversion on 
November 21, 2008, is  either “unexplained” or the product of preexisting internal 
weakness resulting from the claimant’s prior non-industrial ankle sprains in high 
school and April 2007.  The claimant candidly and honestly testified that she 
does not actually know what caused her ankle to invert on November 21, 2008.  
The claimant does not consciously recall that her boot heel caught in a groove on 
the ramp, or that she slipped on rocks or any other foreign matter located on the 
ramp.  The claimant’s admitted inability to recall the specific cause of the ankle 
inversion is consistent with her nearly contemporaneous statements to Dr. 
Tentori, Ms. Flores, and Mr. Wilber that she did not know what caused the ankle 
inversion.  Although the claimant testified at hearing that she now believes she 
caught her boot in a groove in the pavement, the ALJ considers this testimony to 
be speculative and entitled to little weight.  The claimant’s opinion concerning the 
cause of the accident is not based on any genuine recollection of the events  at 
the time of the incident, but is instead the result of surmise.  Further, the 
persuasive opinions of Dr. Tentori and Dr. Lindberg establish that the claimant’s 
sudden ankle inversion in November 2008 can be explained by pre-existing ankle 
weakness caused by prior ankle injuries in high school and in April 2007.    

The claimant failed to prove that the ramp itself constitutes a “special hazard” of 
employment that either contributed to the occurrence of the accident or elevated 
the degree of injury that she sustained.  The ramp itself is of standard design and 
of a type generally seen at many crosswalks in urban areas.  As such, the ramp 
is a “ubiquitous condition.”  

In any event, the claimant failed to prove it is more probably true than not that the 
ramp’s construction or design in any way contributed to the ankle inversion or her 
injuries.  First, the claimant failed to prove the grooves in the ramp contributed to 
her ankle inversion or resulting injuries, even if the grooves could be considered 
“special hazards” not generally encountered.  The claimant failed to show it is 
more probably true than not that her boot heel caught in a groove causing or 
contributing to the inversion.  Second, the claimant failed to prove that even if 
there was foreign material on the ramp, such as pebbles or sand, that such 
material contributed to the ankle inversion or the resulting injury by causing her to 
slip or trip.  

CONCLUSIONS OF LAW
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Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as  unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

COMPENSABILITY OF INJURY

The claimant contends that she proved the ankle inversion that she 
experienced on November 21, 2008, arose out of and in the course of her 
employment.  The claimant argues the evidence demonstrates that the inversion 
was caused either by slipping on foreign matter located on the ramp, or by 
catching her boot heel in one of the grooves located on the ramp.  The ALJ 
disagrees with the claimant’s  analysis  of the evidence and the contention that the 
resulting injury arose out of the employment.

The claimant must prove by a preponderance of the evidence that her 
injury was proximately caused by an injury arising out of and in the course of her 
employment with the employer.  Section 8-41-301(1)(b) & (c), C.R.S.; see City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury occurs  "in the course of" 
employment where the claimant demonstrates that the injury occurred within the 
time and place limits of her employment and during an activity that had some 
connection with her work-related functions.  See Triad Painting Co. v. Blair, 812 
P.2d 638 (Colo. 1991).  The "arising out of " element is narrower and requires 
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claimant to show a causal connection between the employment and the injury 
such that the injury has its  origins in the employee's work-related functions and is 
sufficiently related to those functions to be considered part of the employment 
contract.  See Triad Painting Co. v. Blair, supra.  The mere fact that an injury 
occurs at work does not establish the requisite causal relationship to 
demonstrate that the injury arose out of the employment.  Finn v. Industrial 
Commission, 165 Colo. 106, 437 P.2d 542 (1968).

If the precipitating cause of a fall at work is a preexisting health condition 
that is personal to the claimant, or the cause of fall at work is simply unexplained, 
the injury does not arise out of the employment unless a “special hazard” of the 
employment combines with the preexisting condition to contribute to the 
occurrence of the accident or the injuries sustained.  Finn v. Industrial 
Commission, supra; National Health Laboratories v. Industrial Claim Appeals 
Office, 844 P.2d 1259 (Colo. App. 1992); Rice v. Dayton Hudson Corp., W.C. No. 
4-386-678 (ICAO July 29, 1999).  This rule is  based upon the rationale that, 
unless a special hazard of the employment increases the risk or extent of injury, a 
fall that is unexplained or due to the claimant's  preexisting condition lacks a 
sufficient causal relationship to the employment.  A “special hazard” is a condition 
or circumstance that is not generally encountered outside the workplace.  Gates 
Rubber v. Industrial Commission, 705 P.2d 6 (Colo. App. 2005); Kidwell v. City of 
Denver, W.C. No. 4-601-057 (ICAO December 15, 2004).

The question of whether the claimant proved the requisite causal 
relationship between the injury and the conditions or circumstances of 
employment is  one of fact for determination by the ALJ.  Cabela v. Industrial 
Claim Appeals Office, 198 P.3d 1277 (Colo. App. 2008); Blunt v. Nursecore 
Management Services, W.C. No. 4-725-754 (ICAO February 15, 2008).

The ALJ concludes, as determined in Finding of Fact 18, that the claimant 
failed to prove it is  more probably true than not that she sustained an injury 
arising out of her employment when her ankle inverted on November 21, 2008.  
The weight of the evidence establishes that the cause of the claimant’s fall is 
either unexplained or was the result of weakness  caused by her prior ankle 
injuries.  The claimant simply does not know what caused her ankle to invert, and 
the medical evidence suggests that the cause of the inversion may well have 
been pre-existing weakness in the joint that spontaneously caused the inversion 
on November 21.  The ALJ concludes that, based on the existing state of the 
evidence, it would be speculative to conclude that the conditions of the ramp 
caused or contributed to the occurrence of the accident in this case. 

The ALJ further the ALJ concludes that to the extent the claimant’s ankle 
inversion was precipitated by pre-existing weakness  caused by prior ankle 
injuries, or was “idiopathic,” she failed to prove it is  more probably true than not 
that any “special hazard” of the employment contributed to the occurrence of the 
injury or elevated the degree of the injury.  The claimant failed to prove that the 
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ramp itself is a “special hazard.”  Rather the ramp is a ubiquitous condition 
common to many crossings  located in urban areas.  Moreover, even if the 
grooves in the ramp could be considered a “special hazard” the claimant failed to 
prove that the grooves contributed to the occurrence of the injury or the degree of 
her injury.  Similarly, the claimant failed to prove that even if there was foreign 
material present on the ramp that it contributed to the occurrence of the injury or 
the degree of injury.

In these circumstances the claim for workers’ compensation benefits must 
be denied and dismissed.  Cf. Blunt v. Nursecore Management Services, supra; 
Fuller v. Marilyn Hickey Ministries, Inc., W.C. No. 4-588-675 (ICAO September 
21, 2006); Willis v. Craig Hospital, W.C. No. 4-627-742 (ICAO February 13, 
2006).

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

 1. The claim for workers’ compensation benefits in W.C. No. 
4-778-406 is denied and dismissed.

DATED: June 29, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-778-463

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on May 5, 2009 and June 8, 2009, in 
Denver, Colorado.  The hearing was digitally recorded (reference: 5/5/09. 
Courtroom 3, beginning at 8:33 AM, and ending at 9:45 AM; and, 6/8/09, 
Courtroom 3, beginning at 8:36 AM, and ending at 9:27 AM).  

 At the conclusion of the last session of the hearing, the ALJ ruled from the 
bench and referred preparation of a proposed decision to Claimant’s counsel, 
giving Respondents  3 working days within which to file objections.  The proposed 
decision was filed on June 15, 2009.  Objections were filed on June 16, 2009.  
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After a consideration of the proposal and objections, the ALJ has modified the 
proposal and, as modified, hereby issues the following decision.

ISSUES
 

The issues to be determined by this  decision concern compensability of an 
occupational disease, specifically thoracic outlet syndrome (TOS); medical 
benefits [including authorized treating physician (ATP)]and, temporary total 
disability (TTD) benefits from April 8, 2008 and continuing until termination is 
warranted by law. 

At the commencement of the hearing, the parties stipulated that the 
Claimant had an average weekly wage (AWW) of $3,846.15.   The ALJ so finds. 

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

1. Claimant began working as a sales representative for the Employer 
in October 2007. The date of onset of her occupational disease, TOS, was 
October 2007. Her territory was the West Coast of the United States.

2. The ALJ takes administrative notice of the Division of Workers’ 
Compensation chronological file in this case, and it reflects that the Employer’s 
First Report in this case was filed on December 5, 2008, less than two years  after 
the October 2007 onset of her occupational disease of TOS.

3. As part of her duties, Claimant was required to travel many times 
per month. On every trip, Claimant brought two to three cases that contained 
shoe samples.  The cases weighed 50 to 70 pounds each.  The cases were very 
difficult for the Claimant to handle.

4. Claimant traveled by plane and rental car. She had no one to help 
her with the bags  

5. While traveling, the Claimant had one to three appointments per 
day.  

6. The Clamant had done this type of work for several other 
employers and was very successful.  

7. In January 2008, the Claimant developed pain in her neck, 
shoulder, arms and chest wall.  As a result of this pain, her doctor instructed her 
that she should not travel.  
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8. After missing one trip, Claimant was instructed by the company that 
traveling was part of her job and that if she was unable to travel she should take 
a medical leave of absence.  Claimant did so on April 8, 2008.  The Employer 
terminated her position eight weeks later.  Claimant has not worked anywhere 
since leaving the Employer she has earned no wages since April 8, 2008.

9. The Employer never instructed the Claimant where she should get 
medical attention.  Claimant went Elizabeth F. Yurth, M.D., for treatment.  Dr. 
Yurth treated the Claimant with a course of injections and then referred the 
Claimant to Richard J. Sanders, M.D., who continues to treat the Claimant.  Dr. 
Sanders is a neurosurgeon who specializes in thoracic outlet syndrome.

10. Claimant had previous pain in her neck and shoulder when she 
worked for an earlier employer doing similar work in 2003.  This  did not, however, 
extend into her arms or hands.  Claimant took time off from work during 2003. 
She told Dr. Sanders that she took off work because of pain in her neck.  She 
also stated that she did this to spend more time with her daughter and that the 
pain did not prevent her from working.

 
11. In their objections  to the proposed decision, Respondents  make 

reference to “contradictory answers” to interrogatories.  While limited questioning 
by use of Claimant’s interrogatory responses occurred at hearing, the ALJ finds 
that the Claimant’s testimony was not impeached by her interrogatory responses.

12. Claimant did not seek medical attention for her neck and shoulder 
pain in 2003.  The pain would come and go and it wasn’t significant enough for 
her to seek medical attention. Claimant first sought medical attention for her 
symptoms while working for the Employer herein.  

13.  When Claimant returned to work in December 2003, she worked for 
a competitor of the Employer herein, and she did work similar to the work she 
would later do for the Employer herein.  The bags  Claimant used with the 
previous employer, however, were not as  heavy as the bags she had to use for 
the Employer herein, and there were only two bags to move with the previous 
employer.   

14.  Any pain the Claimant had while working for previous  employers 
was intermittent, not as intense, did not prevent her from working and did not 
warrant medical attention.  The pain that she had while working for the Employer 
herein was more severe and was constant.  Also, in addition to pain in her neck 
and shoulder, Claimant had pain in her arms, hands and neck.  Claimant also 
developed headaches as a result of the pain.

15.  Dr. Sanders documented the Claimant’s diagnosis in his February 
2, 2009 report as right and left thoracic outlet syndrome, and right and left 
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pectoralis, minor syndrome.  He stated in his November 24, 2008 report that “To 
a reasonable degree of medical certainty, her current symptoms are the result of 
repetitive-stress injury at her work between 1997 and 2008.  

16.  Respondents took the deposition of Dr. Sanders on May 19, 2009.  
In his deposition, Dr. Sanders reiterated his diagnosis and stated that it was 
caused by Claimant’s work with the Employer herein.  Dr. Sanders acknowledged 
that Claimant had similar symptoms in the past but they did not involve the chest 
wall or the arms and hands.  He stated that even if the Claimant had been taking 
fewer trips than before, her work at with the Employer herein had aggravated 
Claimant’s symptoms to the point where rest alone would not relieve the 
symptoms.  

17. Allison Fall, M.D., performed an independent medical examination 
(IME) at the request of the Respondents.  She stated in her April 21, 2009 report 
that Claimant did not have thoracic outlet syndrome; but rather, had a subclavian 
venous obstruction of unknown causation.  

18. Dr. Sanders disagreed with Dr. Fall’s opinion and pointed out that 
Dr. Fall performed only one of four tests  for thoracic outlet syndrome and in fact, 
the test was positive for TOS.  The ALJ finds that Dr. Sanders is an expert in the 
diagnosis  and treatment of thoracic outlet syndrome.  Therefore, his opinion 
regarding the nature and cause of the Claimant’s injuries is entitled to 
significantly more weight than Dr. fall’s opinion.  

19. The ALJ finds that the Claimant suffers from TOS and pectoralis, 
minor syndrome that were caused and/or permanently and substantially 
aggravated by her work with the Employer herein.  

20. The fact that Claimant may have had similar symptoms several 
years before while working for a previous employer does not shift liability from 
the Employer herein to another party.  The Claimant suffered a permanent and 
substantial aggravation of her preexisting condition while working for the 
Employer herein.  Any symptoms that Claimant had prior to starting her work at 
with the Employer herein were not sufficient enough to warrant medical 
treatment.  It was not until she had worked for the Employer herein for several 
months that she saw a doctor for her symptoms.  Also, previous  symptoms were 
intermittent, less  intense and were confined to the neck and shoulders. While 
working for the Employer, these symptoms extended to her arms, hands and her 
chest wall.  

 21. The Claimant’s TOS resulted directly from the employment as  a 
proximate cause and it did not come from a hazard to which the Claimant would 
have been equally exposed outside of the employment.

 22. The Claimant’s testimony was consistent, probable and credible.
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23. As a result of her occupational disease, the Claimant has been 
unable to perform the duties  of her employment since April 8, 2008, she has 
earned no wages since that time, she has not been released to unrestricted duty, 
and she has  not been declared to be at maximum medical improvement (MMI). 
           
        24. C l a i m a n t h a s 
proven, by a preponderance of the evidence that she sustained a substantial, 
permanent aggravation of her preexisting thoracic condition while working for the 
Employer herein, and this  amounted to a new occupational disease, TOS, with a 
date of last injurious exposure of April 8, 2008.  The Claimant has also proven, by 
preponderant evidence that when she reported her work-related condition to her 
Employer, the Employer made no medical referral and the Claimant selected Dr. 
Yurth for treatment.  Dr. Yurth referred the Claimant to Dr. Sanders and this 
referral was in the natural progression of medical treatment for the Claimant’s 
compensable TOS.  The Claimant has further proven, by preponderant evidence 
that all of her treatment for TOS was, and is, causally related to her compensable 
TOS and reasonably necessary to cure and relieve the effects  thereof; and, that 
Claimant has been TTD since April 9, 2008 and continuing.  Her AWW of 
$3,846.15 entitled her to the maximum, capped TTD rate for FY 07/08 of $753.41 
per week, or $107.63 per day.

Late Attempt to Add Statute of Limitations Affirmative Defense

25. After the first session of the hearing of May 5, 2009, and before the 
second session of June 8, 2009, Respondents filed a motion to add statute of 
limitations as an additional issue.  Indicating that the “ship had already set sail,” 
and citing Kersting v. Industrial Commission, 39 Colo. App. 297, 567 P. 2d 394 
(1977), the ALJ found the motion untimely and denied it on the procedural ground 
of un-timeliness.   Regardless, the onset of Claimant’s occupational disease, 
TOS, herein was October 2007 and the Employer’s First Report of Injury was 
filed on December 5, 2008, less than two years after the onset of Claimant’s new 
occupational disease, which amounted to a substantial and permanent 
aggravation of her preexisting condition.   

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
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concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, Dr. Sanders expertise concerning the Claimant’s TOS 
condition is more specifically relevant than Dr. Fall’s expertise.  Consequently, Dr. 
Sanders’ opinion is entitled to more weight and it is more credible than Dr. Fall’s 
opinion.  Most importantly, it supports a substantial, permanent aggravation of 
Claimant’s preexisting condition.  Also, as found, the Claimant’s testimony was 
consistent, probable and credible.

 b. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an occupational disease, 
substantial, permanent aggravation thereof, and entitlement to benefits.  §§ 
8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. 
App. 2000); Lutz  v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 
2000).   A “preponderance of the evidence” is  that quantum of evidence that 
makes a fact, or facts, more reasonably probable, or improbable, than not.  Page 
v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 
(Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 
[Industrial Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. 
Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, Claimant has sustained her 
burden with respect to compensability; authorization of medical treatment; causal 
relatedness and reasonable necessity thereof; and, TTD from April 9, 2008 and 
continuing.

            c.       An “occupational disease” is a disease resulting directly from the 
employment as a proximate cause and one that does come from a hazard to 
which the employee would have been equally exposed outside of the 
employment.  § 8-40-201 (14), C.R.S. (2008).  See City of Colorado Springs v. 
Industrial Claim Appeals Office, 89 P. 3d 504 (Colo. App. 2004).  As found, 
Claimant has proven an occupational disease with an onset date while working 
for the Employer herein, and a last injurious exposure of April 8, 2008.

 d. The purpose of § 8-41-304 (1), C.R.S. (2008) is to assign liability for 
an occupational disease where a claimant has been exposed to the hazards of 
prior occupational disease during successive employments.  Robbins Flower 



451

Shop v. Cinea, 894 P .2d 63 (Colo. App. 1995); Seyhouwer v. Kristin F. Robbins, 
D.D.S. W.C. Nos. 4-462-729 and 4-471-878 [Industrial Claim Appeals Office 
(ICAO), May 20, 2003]. The statutory language in § 8-41-304(1), which requires 
proof of a “substantial permanent aggravation,” applies when there is  a prior 
occupational disease that is aggravated by subsequent employment.  See 
Monfort Inc. v. Rangel, 867 P .2d 122 (Colo. App. 1993); Fisher v. United Parcel 
Service, W.C. Nos. 4-114-768 & 4-221-453, (ICAO, May 8, 1996); aff’d, (Colo. 
App. No. 96CA0943, February 20, 1997) (not selected for publication).  
Consequently, the “substantial permanent aggravation” standard applies only 
where a claimant suffered an occupational disease in the employ of a previous 
employer; and it does not apply to the aggravation of prior accidental injuries. 
See Cooper v. Delta County Memorial Hospital W.C. No. 4-275-780 (ICAO, 
March 12, 1997); see also Clemons v. Harrison School District #2, W.C. Nos. 
4-357-814, 4-311-981 & 4-351-568 (ICAO, August 8, 2000).  As found, Claimant 
had previous problems in 2003, however, it is doubtful that she had the 
occupational disease of TOS at the time.  Nevertheless, even if she did, she 
suffered a substantial, permanent aggravation thereof while working for the 
Employer herein.

 e. Pursuant to § 8-43-404 (5) (a) (I) (A), C.R.S. (2008), the employer 
is  required to furnish an injured worker a list of at least two physicians or two 
corporate medical providers, in the first instance. An employer’s  right of first 
selection of a medical provider is triggered when the employer has knowledge of 
the accompanying facts connecting the injury to the employment.  Jones v. 
Adolph Coors Co., 689 P. 2d 681 (Colo. App. 1984).  An employer must tender 
medical treatment forthwith on notice of an injury or its right of first selection 
passes to the injured worker.  Rogers v. Industrial Claim Appeals Office, 746 P.2d 
565 (Colo. App. 1987).  As found, the Employer made no medical referrals when 
the Claimant reported the work-related nature of her condition.  Consequently, 
the right of first selection passed to the Claimant and the Claimant selected Dr. 
Yurth.

 f. To be authorized, all referrals must remain within the chain of 
authorized referrals  in the normal progression of authorized treatment.  See 
Mason Jar Restaurant v. Industrial Claim Appeals Office, 862 P. 2d 1026 (Colo. 
App. 1993); One Hour Cleaners v. Industrial Claim Appeals Office, 914 P. 2d 501 
(Colo. App. 1995); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  
As found, the referral to Dr. sanders was within the chain of authorized referrals 
and within the normal progression of medical care for Claimant’s TOS.

 g. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable 
Cleaners v. Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s 
medical treatment is causally related to the substantial, permanent aggravation of 
her preexisting condition , manifesting as TOS with a date of last injurious 
exposure of April 8, 2008.  Also, medical treatment must be reasonably 
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necessary to cure and relieve the effects of the industrial occupational disease.  
§ 8-42-101 (1) (a), C.R.S. (2008).  Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 
2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990). As found, all of the Claimant’s medical care and treatment, as reflected in 
the evidence, was and is reasonably necessary.        

  h.        To establish entitlement to temporary disability benefits, a claimant 
must prove that the industrial injury has caused a “disability,” and that she has 
suffered a wage loss that, “to some degree,” is the result of the industrial 
disability.  § 8-42-103(1), C.R.S. (2008); PDM Molding, Inc. v. Stanberg, 898 P.2d 
542 (Colo. 1995).   When a temporarily disabled employee loses her employment 
for reasons which are not her responsibility, the causal relationship between the 
industrial injury and the wage loss necessarily continues.  Disability from 
employment is  established when the injured employee is unable to perform the 
usual job effectively or properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 
(Colo. App.1986).  This is true because the employee’s restrictions presumably 
impair her opportunity to obtain employment at pre-injury wage levels.  Kiernan v. 
Roadway Package System, W.C. No. 4-443-973 (ICAO, December 18, 2000).  
Claimant’s termination in this case was not her fault but as a result of her 
medically imposed travel restriction.  As  found, Claimant suffered a disability that 
prevented her from doing her usual job and she was terminated from that job.

              i.        Once the prerequisites for TTD are met (e.g., no release to return 
to full duty, MMI has not been reached, a temporary wage loss is occurring, and 
there is  no actual return to work), TTD benefits  are designed to compensate for a 
100% temporary wage loss.  See Eastman Kodak Co. v. Industrial Commission, 
725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. 
App. 1990).  As found, Claimant has met the prerequisites for TTD, and she has 
been sustaining a 100% temporary wage loss since April 8, 2008.

                    j.       As found, after the first session of the hearing of May 5, 2009, 
and before the second session of June 8, 2009, Respondents filed a motion to 
add statute of limitations as  an additional issue.  Indicating that the “ship had 
already set sail,” and citing Kersting v. Industrial Commission, 39 Colo. App. 297, 
567 P. 2d 394 (1977), the ALJ found the motion untimely and denied it.  In their 
objections to the proposed decision, Respondents cite Quinonez v. Town of 
Platteville, W.C. No. 4-390-817 (ICAO, January 14, 2002) [ALJ denied claim for 
an occupational disease because it was barred by the statute of limitations, 
which began to run from the date of onset (which equates with the date of 
injury), not the date of last injurious exposure. As found, the Claimant’s date of 
onset was in October 2007 when she began work with the Employer herein]. 
Respondents argue that the Claimant’s 2003 problems amounted to the onset 
date and, therefore, more than two years had elapsed before Claimant filed her 
claim.  There was no clear or persuasive evidence that Claimant had a previously 
recognized occupation disease. As  found, the onset date of the substantial and 
permanent aggravation of Claimant’s TOS was in October 2007, and the 
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Employer filed a First Report of Injury on December 5, 2008, less than two years 
after the date of onset.  § 8-43-103 (2), C.R.S. (2008), provides that the statute of 
limitations applies to a claim not filed within two years of the date of injury.  A 
reasonable reading of § 8-43-102 (1) (a) and subsection (2), indicate that an 
employer who receives notice of an injury may file a written report, e.g., an 
“Employer’s  First Report.”  The two-year statute of limitations contained in § 
8-43-103 (2), provides that a claim shall be barred unless “a notice claiming 
compensation is filed with the division (Division of Workers’ Compensation).  A 
written Employer’s First Report of Injury is “a notice claiming compensation.” 
           

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A.  The denial of Respondents’ motion to add issue of statute of 
limitations, mid-hearing, is hereby re-affirmed.  Also, the affirmative defense of 
“statute of limitations” is inapplicable herein and hereby denied.

B. Respondents shall pay all costs  of medical care and treatment to 
cure and relieve the Claimant of the effects of her occupational disease of 
thoracic outlet syndrome, subject to the Division of Workers’ Compensation 
Medical fee Schedule.

C. Respondents shall pay the Claimant temporary total disability 
benefits at the rate of $753.41 per week, or $107.63 per day, from April 9, 2008 
through June 8, 2009, both dates inclusive, a total of 426 days, in the aggregate 
amount of $45, 850.38, which is  payable retroactively and forthwith.  From June 
9, 2009 and continuing until termination of benefits is warranted by law, 
Respondents shall pay the Claimant $753.41 per week in temporary total 
disability benefits.

D. Respondents are entitled to take any offsets as provided by law. 

E. Respondents shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all benefits due and not paid when due.

F. Any and all issues not determined herein are reserved for future 
decision.

DATED this______day of June 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
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WORKERS’ COMPENSATION NO. WC 4-778-717

ISSUES

 Whether Claimant has  proven by a preponderance of the evidence that 
she sustained a compensable injury to her right shoulder, arm and neck.

 Whether Claimant is  entitled to temporary total disability (“TTD”) benefits 
from November 21, 2008 and continuing until terminated in accordance with the 
law.

 Whether Respondents have proven that Claimant was responsible for her 
separation from employment on November 20, 2008 and is  barred from receiving 
TTD benefits under the provisions of Section 8-42-103(1)(g) and 8-42-105(4), 
C.R.S.

 Whether the right of selection of the authorized treating physician passed 
to Claimant because Employer did not designate a physician.

 At hearing, the parties stipulated that Claimant’s  Average Weekly Wage 
was $684.23 prior to the inclusion of the cost of conversion of health insurance 
benefits.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed as a Quality Assurance Technician at 
Employer’s  meat packing facility.  Claimant’s job was to pull pieces of meat off a 
table as they come past her station to check them for fat and other defects.  
Claimant would then pass the defective pieces to a co-worker. Claimant began 
this  job in September 2007 after having previously been employed with 
Employer.

 2. On June 9, 2008 Claimant was pulling a large piece of meat with a 
long hook using her right arm when she felt something “pop” in the right side of 
her neck.  Claimant reported this incident to her supervisor, Leo Soto, and she 
was taken to Employer’s Health Services department.

 3. On June 9, 2008 Claimant was evaluated by a nurse in the Health 
Services Department of Employer.  Claimant complained of right-sided posterior 
neck pain and stated to the nurse that this  was from pulling meat.  Claimant was 
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treated with heat, given a cream and over the counter medications.  Claimant 
then returned to work at her usual job.

 4. Claimant returned to Health Services on June 11, 2008 complaining 
of the same pain as on June 9.  The nurse completed a “CTD Treatment 
Protocol” and instructed Claimant to follow up.  Claimant returned on June 13, 
2008 noting no improvement.  Claimant was treated with heat and given 
stretches to do at home.

 5. Claimant returned to Health Services on June 20, 2008 and on that 
date was not complaining of pain.  The treatment given by Health Services  had 
“calmed” Claimant’s pain.  No treatment was given and Claimant was discharged 
from care by Health Services on June 20, 2008.

 6. After June 20, 2008 Claimant continued her work as a Quality 
Assurance Technician.  Claimant testified that over time her pain returned and 
she returned to Health Services.  Claimant was seen in Health Services on 
August 11, 2008 complaining of right neck and shoulder pain from pulling heavy 
meat.  On that date, the Health Services nurse who evaluated Claimant noted 
negative objective assessment findings.

 7. Claimant knew that she could seek treatment from Employer’s 
Health Services department anytime she didn’t feel well regardless of whether 
the problem was a non-work related condition such as a cold or for a work-
related problem.

 8. After Claimant’s visit to Health Services on August 11, 2008, 
Claimant did not return to Health Services for complaints of her neck and right 
shoulder pain until November 20, 2008.  Claimant was not placed under any 
work restrictions for her neck and right shoulder pain until November 20, 2008.

 9. On August 13, 2008 Leo Soto issued Claimant a written Personnel 
Action Record to discipline and give Claimant a written warning for poor work 
performance.  Mr. Soto issued this written warning to Claimant because his 
supervisor had observed Claimant letting meat products go by her station without 
being inspected.  Mr. Soto explained to Claimant that she needed to put more 
effort into her job and make sure the product was correct.  Claimant was advised 
that further incidents would result in further disciplinary action up to and including 
termination.

 10. On August 20, 2008 Claimant was again given a written Personnel 
Action Record by Leo Soto to provide her with a written warning regarding her 
job performance.  The basis for this  written warning was that Mr. Soto had 
noticed meat product coming from Claimant’s table that did not meet 
specifications.  Mr. Soto told Claimant that she needed to be more motivated and 
put more effort into catching out of specification product.  Claimant was advised 
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again that further incidents would result in disciplinary action including 
termination.

 11. Claimant was placed on a written final warning for work 
performance on August 22, 2008 as the result of a plant inspection done by the 
United States Department of Agriculture (“USDA”) on August 21, 2008.  As a 
result of deficiencies noted in the area that Claimant was to perform pre-
operation inspection on Employer’s plant received a non-compliance report from 
the USDA.  Claimant was advised that if she had any further performance issues 
her employment would be terminated.

 12. Claimant was issued a written second final warning for work 
performance on October 28, 2008.  Leo Soto had observed another supervisor 
running product that had been left un-inspected by Claimant.  Claimant had left 
the product and gone home.  Mr. Soto documented that the prior week he had 
told Claimant she could not leave her table unattended.  Claimant was advised 
that if she left her table unattended again this would be considered job 
abandonment and her employment would be terminated.  Mr. Soto noted that 
Claimant was not under any restrictions and had not brought any health issues  to 
his attention.

 13. On November 19, 2008 Leo Soto became award of a large claim 
against Employer by a customer who had received out of specification product.  
Mr. Soto determined that the product had come from Claimant’s  line by the detail 
information on the claim submitted by the customer.

 14. On November 20, 2008 Leo Soto pulled boxes  of meat that had 
come from Claimant’s line and found out of specification product.  Mr. Soto 
showed Claimant the defective product and told her she needed to improve her 
performance.  At that time, Claimant complained of her right arm and neck and 
Mr. Soto took Claimant to the Health Services department to be examined.

 15. When Claimant returned from Health Services on November 20, 
2008 she had been given work restrictions of no lifting, pushing or pulling over 5 
pounds with her right arm.  Mr. Soto accommodated Claimant’s restrictions by 
placing her on the “tenderloin” line.  Mr. Soto then went to discuss Claimant’s 
work performance with his  supervisor.  After Mr. Soto spoke with his supervisor it 
was decided that the issues regarding Claimant’s  work performance should be 
taken to the Human Resources department for review.  Mr. Soto then met with 
Matt Lovell the Human Resources supervisor to discuss Claimant’s  performance 
issues.

 16. After reviewing Claimant’s  performance issues  with Leo Soto, Matt 
Lovell requested Mr. Soto to bring Claimant to the Human Resources department 
for a discussion about her performance prior to making a decision regarding 
termination of Claimant’s employment.  
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 17. Claimant met with Mr. Lovell and Mr. Soto on November 20, 2008 
to discuss her work performance issues.  Mr. Lovell credibly testified, and it is 
found, that Claimant did not offer any explanation of substance for her failure to 
perform her job as required and Claimant voiced an understanding of the 
requirements of her job.  In the meeting with Mr. Lovell Claimant did not say that 
her performance issues were due to the injury to her neck and right shoulder/
arm.  Mr. Lovell then made the decision to terminate Claimant’s  employment 
because of her work performance issues  as documented in the prior written 
warnings and because Claimant’s work performance had not improved.

 18. Mr. Lovell was aware of Claimant’s  prior visits to Health Services for 
neck and right shoulder pain at the time of the meeting on November 20, 2008 
resulting in Claimant’s termination.  Mr. Lovell informed Claimant to follow up with 
Health Services if she felt she needed further treatment.

 19. Claimant testified that her work performance issues arose as a 
result of the pain in her neck and right arm making it difficult for her to work fast 
enough to pull off the product that did not meet specifications.  The ALJ finds this 
testimony not credible.  Claimant testified that she returned to Health Services 
when her pain increased.  The records from Employer’s  Health Services 
department reflect that Claimant did not return to Health Services for complaints 
of her neck and right shoulder pain after August 11 until November 20, 2008.  
During this time Claimant was  warned on several occasions about her work 
performance and did not seek treatment from Health Services to complain about 
her neck or right shoulder.  Claimant admitted she could return to Health 
Services at any time for any reason but did not during the time she was being 
reprimanded and written up for poor work performance.  During this  time, 
Claimant was not under any work restrictions that would have affected her work 
performance.  The testimony of Leo Soto and Matt Lovell regarding Claimant’s 
work performance and the reasons for her termination are found to be more 
credible and persuasive than the testimony of Claimant.

 20. At the time Claimant was terminated on November 20, 2008 she 
was required to surrender her identification badge that allowed her access to 
Employer’s  plant.  On November 24, 2008 Claimant returned to the plant to 
follow up with Health Services for treatment of her injury and was denied entry 
into the plant because she did not have an identification badge.  

 21. After being denied entry into Employer’s  plant on November 24, 
2008, Claimant sought treatment with chiropractor Richard Bauer, D.C.  
Chiropractor Bauer noticed on examination that Claimant had a swelling in her 
right upper clavicular area and recommended that she be evaluated by a medical 
doctor.

 22. Following the recommendation from Chiropractor Bauer Claimant 
sought treatment at SCHC Monfort Family Health Clinic on December 10, 2008.  
Claimant complained of pain in her neck for 5 months.  Claimant was examined 
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by Physicians Assistance Puls who diagnosed neck pain and ordered a CT scan 
to evaluate the bulge on the right posterior side of Claimant’s neck.

 23. After being initially reporting he injury on June 9, 2008 and being 
referred to and treated at Employer’s Health Services department, Claimant was 
not provided with a list of designated medical providers from whom she could 
select.

 24. Claimant has proven by a preponderance of the evidence that she 
sustained an injury to her neck and right arm on June 9, 2008 arising out of and 
in the course of her employment for Employer.

 25. Claimant was responsible for her separation from employment with 
Employer on November 20, 2008.  Claimant’s termination was the result of 
Claimant’s poor work performance over which she had a significant degree of 
control.  Claimant did not improve her work performance after repeated warnings 
leading to her termination.

 26. Because Claimant was not provided with a list of designated 
medical providers, the right of selection of the authorized treating physician 
passed to Claimant.  The authorized treating physicians are Richard Bauer, D.C. 
and SCHD Monfort Family Clinic.  

CONCLUSIONS OF LAW

27. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

28. The ALJ's factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive or not credible.  Magnetic Engineering, Inc. v. 
ICAO, 5 P.3d 385 (Colo. App. 2000).

 29. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
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been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

 30. Claimant must prove that she is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is  compensable.  H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits  by a 
preponderance of the evidence.

 31. As found, Claimant has  proven by a preponderance of the evidence 
that she sustained a compensable injury on June 9, 2008.  Claimant reported the 
injury promptly to her supervisor and was referred to Employer’s Health Services 
department where treatment was given.  The need for treatment was related to 
an onset of pain in Claimant’s neck and right arm from pulling a large piece of 
meat with a hook.  Claimant’s  testimony concerning the onset of the injury is 
consistent with the medical records from Employer’s Health Services  department 
contemporaneous with the report of the injury.

32. To prove entitlement to TTD benefits, claimant must prove that the 
industrial injury caused a disability lasting more than three work shifts, that she 
left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of 
Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 
1997).  Section 8-42-103(1)(a), C.R.S., requires the claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss  in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements: (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's  inability to resume her prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element 
of disability may be evidenced by a complete inability to work, or by restrictions 
which impair the claimant's ability effectively and properly to perform her regular 
employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  
TTD benefits ordinarily continue until one of the occurrences listed in § 8-42-105
(3), C.R.S.; City of Colorado Springs v. Industrial Claim Appeals Office, supra.

33. Under the provisions of Sections 8-42-105(4) and 8-42-103(1)(g), 
C.R.S. where it is determined that a temporarily disabled worker is responsible 
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for termination of employment the resulting wage loss shall not be attributable to 
the on-the-job injury.  A Claimant is responsible for a termination if the Claimant 
performs a volitional act or exercises some degree of control over the 
circumstances leading to the termination considering the totality of the 
circumstances.  This concept is  broad and turns on the specific facts of each 
case.  Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1994).  The 
burden to show that Claimant was responsible for the separation from 
employment rests with Respondents.  Colorado Compensation Insurance 
Authority v. Indus. Claim Appeals Office, 18 P.3d 790 (Colo. App. 2000).  If the 
Claimant’s termination is  a natural consequence of the injury a Claimant is not 
responsible for her separation from employment.  Blair v. Art C. Klein 
Construction Inc., W.C. No. 4-556-576 (Industrial Claim Appeals Office, 
November 3, 2003).  

 34. As found, Respondents have met their burden of proving that 
Claimant was responsible for her separation from employment on November 20, 
2008.  Considering the totality of the circumstances  and the credible and 
persuasive evidence Claimant exercised a degree of control over the 
circumstances that lead to her termination.  Claimant’s termination was not a 
natural consequence of her work-related injury.  Claimant was  repeatedly warned 
about her work performance and failed to improve her performance.  These 
failures lead to deficiencies in work production that affected Employer’s business 
and resulted in at least one customer claim against Employer for defective 
product.  Claimant had the ability to improve her performance and did not.  
Claimant was not under any work restrictions from her work injury that would 
have prevented or impaired her ability to improve her work performance.  As 
found, Claimant’s testimony that her lack of acceptable work performance was 
due to complaints of pain from her work injury is not credible under the totality of 
the circumstances presented by the evidence.  Prior to Claimant’s termination 
Employer had accommodated Claimant’s work restrictions on November 20, 
2008 by providing Claimant with modified work on the “tenderloin” line.

 35. Under Section 8-43-404(5), C.R.S., the respondents are afforded 
the right, in the first instance, to select a physician to treat the industrial injury.  
Under Section 8-43-505 (5)(a)(II)(B), if the employer has its  own on-site health 
care facility, the employer may designate such on-site facility as the authorized 
treating physician.  The employer must also comply with Section 8-43-404(5)(a)
(III), C.R.S. to allow Claimant a one-time change of physician to another 
physician that is on the employer’s designated provider list.

36. WCRP 8-4(C) provides:

If the employer designates an on-site facility, the employer must, 
within seven (7) business  days  following notice of an on the job 
injury, provide the injured worker with a designated provider list 
consistent with the provisions of Rule 8-2(a)(2).
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37. As found, Employer did not provide Claimant with a designated 
provider list after her initial referral to Employer’s on-site Health Services 
department.  As a result, Employer failed to comply with the provisions of Section 
8-43-404(5), C.R.S. and WCRP 8-4 to properly designate a treating physician.  
As a result, the right of selection passed to Claimant.  Section 8-43-404(5)(a)(I)
(A), C.R.S.  In addition, Employer effectively refused Claimant medical treatment 
with its  on-site Health Services when it refused to allow Claimant entry onto the 
premises for the purpose of visiting Health Services after Claimant’s termination.  
This  refusal of treatment was for a non-medical reason and further supports the 
right of selection of the authorized physician(s) passing to Claimant.  See Ruybal 
v. University Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988); Tellez v. 
Teledyne Waterpik, W.C. No. 3-990-062, (Industrial Claim Appeals  Office, March 
24, 1992).  

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for compensation and benefits for an injury of June 
9, 2008 is found compensable and is GRANTED.

2. Claimant’s average weekly wage is $684.23.

3. Claimant’s claim for Temporary Total disability benefits beginning 
November 21, 2008 through the date of hearing is denied and dismissed.

4. Claimant’s authorized treating physicians are Richard Bauer, D.C. 
and SCHC Monfort Family Clinic.  Respondents are liable for the medical 
treatment received by Claimant from these authorized treating physicians 
that is  reasonable, necessary and related to Claimant’s  compensable 
injury of June 9, 2008.

The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  June 12, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-982
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ISSUES

 The issue determined herein is compensability.

FINDINGS OF FACT

1.In July 2005, claimant began work as  a paraprofessional for special 
needs children.

2.In 1989, claimant had surgery on her jaw.  In 1994, she suffered jaw and 
neck injuries in a motor vehicle accident.

3.On January 4, 2007, claimant bent over a student in a wheelchair to 
remove the tray from the chair.  The student suffered a spasm, which caused him 
to strike claimant in the jaw with his hand.  Claimant felt dazed and told the bus 
driver of the incident.  Claimant continued working, did not report a work injury, 
and did not request medical treatment.  Even by her own admission, claimant 
missed only a day of work and one-half day of work the following week.

4.On April 12, 2007, claimant sought care from her personal physician, 
reporting that she had suffered jaw pain for three months after being hit in the 
chin.  Claimant reported no neck or upper extremity symptoms.

5.On May 2, 2007, Dr. Peters  examined claimant, who complained of 
bilateral arm numbness, neck pain, shoulder pain, and low back pain.  She 
reported no history of being injured in January 2007.  Dr. Peters performed 
electromyography (“EMG”) testing, which showed bilateral carpal tunnel 
syndrome (“CTS”), right worse than left.

6.A June 19, 2007, magnetic resonance image (“MRI”) of the brain was 
normal.

7.An October 29, 2007, MRI of the cervical spine showed a C5-6 disc 
protrusion with right neurological impingement and C6-7 disc protrusion 
impinging the dural sac and possibly the left nerve root.

8.On October 30, 2007, a lumbar spine MRI showed no significant disc 
changes.

9.On November 2, 2007, claimant suffered a compensable work injury in 
W.C. No. 4-742-077, when a broom fell and struck the right side of her face, 
causing right facial numbness.  Claimant was transported to Memorial Hospital 
emergency room.  A computed tomography (“CT”) scan of the neck showed no 
fractures.  Claimant reported no history of injury in January 2007.
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10.On November 6, 2007, Dr. Richman began treating claimant for the 
November 2, 2007, work injury.  Claimant reported no history of a January 2007 
work injury.  Dr. Richman diagnosed cervical spine strain and TMJ dysfunction.  
He imposed restrictions  and referred claimant for physical therapy and 
medications.

11.On December 11, 2007, Dr. Richman released claimant to return to full 
duty work.  He referred her to Dr. Colt for treatment of the TMJ dysfunction and 
myofascial pain.

12.On February 8, 2008, Dr. Richman wrote to explain that the November 
2, 2007, work injury caused TMJ dysfunction and facial myofascial pain.

13.On February 13, 2008, claimant underwent right CTS surgery, which 
she reported was unsuccessful.

14.On April 22, 2008, Judge Walsh issued his  order in W.C. No. 
4-742-077, finding that claimant suffered a compensable injury on November 2, 
2007, and awarding temporary disability benefits  commencing with the date of 
injury.

15.On August 27, 2008, claimant underwent an MRI of the TMJ area.

16.On October 8, 2008, Dr. Richman referred claimant to a physical 
therapist for TMJ and neck pain.  He noted that claimant’s shoulder and low back 
pain were not related to the November 2 injury.  The physical therapy continued 
until November 11, 2008.

17.On November 12, 2008, Dr. Peters reexamined claimant, who reported 
that she had suffered injuries in January 2007 and on November 2, 2007.  Dr. 
Peters  repeated EMG testing, which showed mild right CTS, post-surgery, as well 
as mild left C7 radiculopathy.  Dr. Peters  concluded that claimant probably 
suffered a significant injury in January 2007, but her symptoms began with the 
later November 2007 work injury.

18.On December 3, 2008, the physical therapist wrote to Dr. Richman to 
request authorization to continue physical therapy for the cranial, cervical, and 
TMJ problems as well as for the upper extremities and thoracic cage.  

19.On December 9, 2008, claimant filed her workers’ claim for 
compensation for the alleged January 4, 2007, work injury.

20.On December 11, 2008, Dr. Hall performed an independent medical 
examination for claimant.  She reported both work injuries to her head and neck.  
Dr. Hall diagnosed post-concussive symptoms, TMJ dysfunction, chronic 
headaches and cervico-thoracic myofascial pain, visual problems, mid-line shift, 
and cognitive problems due to a traumatic brain injury, and bilateral thoracic 
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outlet syndrome.  He recommended neuropsychological evaluation, cognitive 
evaluation, continued TMJ treatment, Botox injections, and medications.

21.On December 29, 2008, Dr. Richman examined claimant and 
determined that she was at maximum medical improvement (“MMI”) for the 
November 2007 injury.  He concluded that she suffered only jaw and myofascial 
pain as a result of the November 2, 2007, injury.  He concluded that her head, 
neck, and upper extremity problems preexisted the November 2007 injury.  He 
determined that claimant suffered 5% impairment due to mastication problems 
from the November 2007 injury.

22.On February 25, 2009, the insurer filed a notice of contest for the 
current claim.

23.On March 18, 2009, Dr. Finn examined claimant, who reported an 
injury on January 4, 2007, and a new injury on March 6, 2009, from bending over.  
Dr. Finn diagnosed chronic cervical spine pain with diffuse weakness and 
numbness from an uncertain etiology.

24.Claimant has failed to prove by a preponderance of the evidence that 
she suffered an accidental injury on January 4, 2007, which disabled her or 
required medical treatment.  The incident probably occurred in which the child 
suffered a spasm and struck claimant on her jaw.  She missed only a day and 
one-half of work over the next week.  She did not report an injury and did not 
request any medical treatment.  

25.Several months later, claimant sought treatment under her health 
insurance for diffuse symptoms involving her head, neck, jaw, and upper 
extremities.  She only reported jaw pain following the January 2007 incident.  
She had the EMG, brain MRI, cervical MRI, and lumbar MRI.  The only clear 
diagnosis  was bilateral CTS, which is unlikely to result from the January 4, 2007, 
blow to the jaw.

26.By contrast, the November 2, 2007, injury caused claimant to seek 
immediate medical treatment for neck and TMJ problems.

27.The subsequent determination by Dr. Richman that the neck and upper 
extremity problems preexisted the November 2, 2007, work injury, does  not mean 
that those problems are necessarily attributable to the January 4, 2007, incident.  
The trier-of-fact finds that it is  unlikely that claimant’s varied and diffuse 
symptoms are attributable to the relatively minor January 4, 2007, incident.  
Claimant’s failure to provide any history of an injury in January 2007 when she 
first saw Dr Peters  or during her treatment by Dr. Richman indicates that she did 
not consider her symptoms to be from a January 2007 injury.  Only after Dr. 
Richman determined that the ongoing symptoms were not due to the November 
2007 injury, did claimant decide that they were due to the January 2007 incident.  
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Claimant’s testimony regarding the nature and duration of her injury is not 
credible.

CONCLUSIONS OF LAW

1. Claimant must prove that she is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is  compensable.  H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits  by a 
preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is  that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As  found, 
claimant has failed to prove by a preponderance of the evidence that she 
suffered an accidental injury on January 4, 2007, which caused disability or the 
need for medical treatment.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for compensation and benefits  is  denied and 
dismissed.

DATED:  June 9, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-779-607
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ISSUES

Did Claimant prove by a preponderance of the evidence that he is 
entitled to temporary disability benefits from December 12, 2008 through April 7, 
2009?

Did Claimant prove by a preponderance of the evidence that the 
physical therapy for his  shoulder is a compensable component of the admitted 
industrial injury?

The parties stipulated prior to the hearing to an average weekly wage 
(“AWW”) of $983.02 per week.

FINDINGS OF FACT

1. Claimant was employed as a painter for employer on December 4, 
2008 when Claimant slipped in the mud, twisted his  left knee and fell on 
his right side and back.  Claimant continued working for approximately 
four hours before reporting his injury to his supervisor, “Salvador”.  
Salvador took Claimant to Dr. Bullard with Meeker Family Health Center 
for medical treatment.  Dr. Bullard noted Claimant was complaining of left 
knee pain and pain over his buttocks.  Claimant was diagnosed with 
coccyx and left knee pain and Dr. Bullard recommended ice, rest and over 
the counter anti-inflammatories.

2. Claimant testified he returned to the work site by bus to pick up his 
paycheck and asked Salvador if he could stay because he had ridden the 
bus.  Claimant testified his  employer gave him additional work to perform 
during this time, but Claimant could not perform many tasks.  Claimant 
testified that while he worked for several hours, he was not able to do 
much work other than hand brushes to other employees due to his back 
and left knee pain.  Claimant testified that he told Salvador that he would 
not be able to return to work on Monday because of the pain and Salvador 
said that would be OK.  Claimant testified he did not work after December 
5, 2008 because of back and knee pain.

3. Claimant received his final paycheck for the last week he got hurt 
after he had quit working for employer.  Claimant testified that a friend 
brought him his  final paycheck.  Claimant testified that on December 18, 
2008 he spoke to Salvador about returning to Dr. Bullard for additional 
treatment.  Salvador reportedly told Claimant he could not take Claimant 
to the doctor because “the company is going to shut down.”  Claimant 
testified that between December 18, 2008 and April 8, 2009 his left 
shoulder was in pain.

4. Claimant was able to return to Dr. Lorah on April 8, 2009.  Claimant 
reported an accident history of flipping on ice or snow while going to a 
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shed to get some supplies.  Claimant complained of pain in his left 
shoulder, left knee and lumbar spine.  Claimant was diagnosed with a left 
shoulder strain and provided with lifting restrictions of twenty (20) pounds.  
Claimant underwent x-rays of his  bilateral knees and his left shoulder on 
April 8, 2009.  X-rays of the knees showed evidence of osteoarthritis in the 
knee joint in the form of marginal osteophytes in the tibiofemoral and 
patellofemoral articulation.  X-rays of the left shoulder were unremarkable.  
Claimant returned to Dr. Lorah on April 29, 2009 and reported some 
improvement with physical therapy, including decreased pain around the 
left arm, cervical and lumbar areas.  Claimant was diagnosed with a 
cervical strain, lumbar strain, left knee and left upper extremity strain, all of 
which were improving with physical therapy.  Dr. Lorah recommended 
Claimant continue with the physical therapy and continue with the 
medications.

5. The ALJ finds the Claimant’s testimony that he began to experience 
pain in his left shoulder shortly after his December 4, 2008 injury credible.  
The ALJ finds Claimant’s  testimony that he was unable to work after 
December 5, 2008 as a result of the pain credible.  The ALJ finds the 
reports from Dr. Lorah that Claimant received some relief from the 
physical therapy recommended by Dr. Lorah credible.  The ALJ finds 
Claimant has shown it is  more probably true than not that he is entitled to 
temporary disability benefits  from December 12, 2008 through April 8, 
2009.  The ALJ finds Claimant has shown it is more probably true than not 
that he is entitled to physical therapy for the left shoulder component of his 
December 4, 2008 compensable claim.

6. The ALJ notes that the employment records indicate Claimant 
worked forty (40) hours the week of December 7, 2008 through December 
14, 2008, and that every employee was laid off as of December 11, 2008.  
The ALJ credits Claimant’s testimony over the employment records insofar 
as Claimant would not have reason to testify that he did not work during 
this  period of time when he was not claiming entitlement to temporary 
disability benefits.  The ALJ notes that the wage records document that 
Claimant was paid for overtime hours worked on each week except for the 
final week and that Claimant was paid his  regular wage for the overtime 
hours.  The ALJ notes that according to the wage records, Claimant was 
hired on November 4, 2008, but apparently worked 48 hours through 
November 9, 2008.  The ALJ further notes  that Claimant purported worked 
68 hours the week of his injury, despite the fact that he was taken to Dr. 
Bullard for medical treatment that week.  Insofar as there exists  a conflict 
in the evidence between Claimant’s testimony regarding the work he 
performed and the wage records, the ALJ resolves the conflict in favor of 
Claimant.

CONCLUSIONS OF LAW
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Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is  that 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 
8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra.  When determining credibility, the fact finder should 
consider, among other things, the consistency or inconsistency of the witness's 
testimony and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2005).    

 2. A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is  compensable if it “aggravates accelerates or 
combines with“ a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra.

 3. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s  testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006).

 4. As found, Claimant’s testimony that he experienced pain in his left 
shoulder shortly after the December 4, 2008 industrial injury is deemed credible.  
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The ALJ finds the recommendations from Dr. Lorah for physical therapy for the 
left shoulder to be reasonable and necessary to cure and relieve the effects of 
the December 4, 2008 industrial injury.

 5. To prove entitlement to temporary total disability (TTD) benefits, 
claimant must prove that the industrial injury caused a disability lasting more than 
three work shifts, that he left work as a result of the disability, and that the 
disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.
2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to 
establish a causal connection between a work-related injury and a subsequent 
wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  
The term disability, connotes two elements:  (1) Medical incapacity evidenced by 
loss or restriction of bodily function; and (2)  Impairment of wage earning capacity 
as demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that 
claimant establish physical disability through a medical opinion of an attending 
physician; claimant's  testimony alone may be sufficient to establish a temporary 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability 
effectively and properly to perform his regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo.App. 1998).  

 6. As found, Claimant’s testimony that he has been unable to work 
because of the pain from the December 4, 2008 industrial injury is  found to be 
credible.  The ALJ notes that was only requesting TTD from December 12, 2008 
through April 7, 2009.  As such, TTD will not begin until December 12, 2008 and 
will continue through April 7, 2009.

ORDER

 It is therefore ordered that:

 1. Respondents shall pay Claimant TTD from December 12, 2008 
through April 7, 2009 at an AWW of $983.02 per week.

 2. Respondents shall pay for physical therapy to Claimant’s left 
shoulder.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  June 23, 2009

Keith E. Mottram
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Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-103

ISSUES

The issues for determination include compensability and reasonable, 
necessary and related medical benefits.

FINDINGS OF FACT

 1. Claimant is  a 59 year old female employed as  a traveling social 
worker for employer.  On December 24, 2008, Claimant was walking from the 
Villa Grand Nursing home to her car in order to return to the office to complete 
paperwork.  While walking on the sidewalk, Claimant noticed Mr. Ray, a co-
worker, sitting in his  truck, waived to Mr. Ray and continued walking.  After 
passing Mr. Ray’s truck, Claimant tripped and fell.  Claimant testified she was 
conscience of falling when she fell and denied fainting.  While there was snow 
and ice on the date of Claimant’s  fall, Claimant denied that there was snow or ice 
on the sidewalk.  Claimant further testified that she did not notice any abnormality 
on the sidewalk that caused her to trip and could not indicate why she tripped 
while walking on the sidewalk.  Claimant was scheduled to work from 8:00 a.m. 
until 12:00 p.m. on the date of Claimant’s  injury.  Claimant’s  injury occurred at 
11:10 a.m.  The ALJ finds Claimant’s testimony credible.

 2. Mr. Ray testified that on December 24, 2008 he was  sitting in his 
truck, talking on his cell phone outside the Villa Grand Nursing home when he 
witnessed Claimant walking towards him.  He waived to Claimant as she passed 
the truck and continued to watch Claimant walking toward her car in his  rear view 
mirror.  Mr. Ray testified that he saw Claimant fall and did not believe Claimant 
had fainted.  The ALJ finds the testimony of Mr. Ray credible.

 3. After Claimant fell, Claimant immediately reported her injury to her 
supervisor, Ms. Nelson, and was directed to the emergency room for treatment. 
At the emergency room, Claimant underwent an x-ray of the right arm and was 
diagnosed with a right humeral head fracture.  Claimant thereafter received 
follow up treatment from Dr. Vance who subsequently referred Claimant to Dr. 
McLaughlin “for advocacy in her work related injury.”

 4.  Respondents presented medical evidence demonstrating a prior 
history of problems with Claimant’s  feet dating back fourteen (14) years prior to 
Claimant’s tripping incident.  Respondents  also presented evidence of Claimant 
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experiencing prior falls dating back nine (9) years prior to Claimant’s tripping 
incident.  The ALJ finds that Claimant’s testimony was credible and the tripping 
incident was not the result of a pre-existing non-work related condition.

 5. The ALJ finds that Claimant suffered a right humeral head fracture 
as a result of a tripping incident in the course of her employment with respondent 
employer.  Claimant’s tripping incident did not result from any abnormality in the 
sidewalk, and therefore, the tripping incident represents an unexplained fall.  
Under established Colorado case law, truly unexplained falls fail to meet the 
required burden of arising out of Claimant’s employment.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

 1.  The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is  that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on 
its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).

 3. Claimant must show that the injury was sustained in the course and 
scope of his employment and that the injury arose out of his employment.  The 
“arising out of” and “in the course of” employment criteria present distinct 
elements of compensability.  Madden v. Mountain West Fabricators, 977 P.2d 
861 (Colo. 1999).  For an injury to occur “in the course of” employment, the 
claimant must demonstrate that the injury occurred in the time and place limits of 
his employment and during an activity that had some connection with his work-
related functions.  Id.   For an injury to “arise out of” employment, the claimant 
must show a causal connection between the employment and the injury such that 
the injury has its origins  in the employee’s work related functions  and is 
sufficiently related to those functions to be considered a part of the employment 
contract.  Id.  Whether there is a sufficient “nexus” or relationship between the 
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Claimant’s employment and his injury is one of fact for resolution by the ALJ 
based on the totality of the circumstances.  In re Question Submitted by the 
United States Court of Appeals, 759 P.2d 17 (Colo. 1988).

 4. Colorado courts  have long held that there is no presumption that 
merely because an injury occurs in the course of employment, that the injury 
arises out of employment.  See Finn v. Industrial Commission, 437 P.2d 542 
(Colo. 1968).  While the ALJ agrees that the Claimant’s injury in this  case was not 
the result of fainting, epilepsy or a seizure, Claimant has not shown that the 
tripping incident arose out of her employment.  See Rice v. Dayton Hudson 
Corporation, W.C. No. 4-386-678 (Industrial Claim Appeals Office, July 29, 1999) 
(claimant’s unexplained fall was not compensable because it could not be 
associated with the circumstances of the claimant’s employment nor any 
preexisting idiopathic condition); see also Aguilar v. Checks Unlimited, W.C. No. 
4-761-110 (ICAO, April 30, 2009) (claimant’s slip and fall while walking to a 
restroom at work was not compensable where evidence failed to show any 
defects  in the carpet or spilled substances that would have caused or contributed 
to the fall).

 5. Claimant cites  two cases from foreign jurisdictions for the premise 
that unexplained falls  should be compensable under the positional risk doctrine, 
and the ALJ recognizes that Claimant’s arguments are well thought out and 
compelling.  However, the ALJ is  unaware of any case under Colorado 
jurisdiction holding that a truly unexplained fall is  the result of a neutral force, 
thereby invoking the positional risk analysis.  Furthermore, the ALJ is bound to 
follow published opinions announced by the Colorado court of appeals.  C.A.R. 
35(f); Esola v. Publication Printers Corp., W.C. No. 4-671-535 (ICAO, August 8, 
2007); Stegman v. Sears Roebuck & Company, W.C. Nos. 4-559-482 & 
4-483-695 (ICAO, July 13, 2005).

 6. As found, Claimant’s injuries on December 24, 2008 resulted from 
an unexplained fall.  Unexplained falls  are not compensable under the Colorado 
Workers’ Compensation Act.  Therefore, Claimant’s claim for benefits  is denied 
and dismissed.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for benefits is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  June 19, 2009

Keith E. Mottram
Administrative Law Judge



473

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-144

ISSUES

The issues  for hearing were compensability, medical benefits, temporary 
total disability benefits, disfigurement, and penalties for no insurance coverage.

FINDINGS OF FACT

1.Claimant and Respondent were friends. On February 11, 2008, Claimant 
solicited work from Respondent by e-mail.  Claimant stated that she was looking 
for a part-time job helping people take care of their animals.  Respondent replied 
that she could use some help grooming and feeding her horses, and asked 
Claimant to let her know when she was available and how much she charged. 
On February 12, 2008, Claimant replied that she had a very flexible schedule, 
and that, “as far as pay I think that whatever you think would be fine.“ She 
explained that she was just looking for some income to support her horse hobby.  
Respondent replied to Claimant, asking her “to figure things out and let me know, 
to determine what days and hours you would like to work.” 

2.Respondent was a real estate agent.  She did not operate that business 
on the property where she kept horses and Claimant worked. Respondent owned 
six horses that she kept on a 12-acre parcel of land with a barn, riding ring, and 
house where she lived. Respondent did not operate a business on her property.  
She kept the horses for her own personal use and enjoyment.

3.Claimant was 16 years old when she was hired. Claimant had no 
previous employment when hired and did not work anywhere else during the time 
she worked for Respondent. Claimant was home-schooled during the time she 
worked for Respondent. Claimant was not customarily engaged in the business 
of caring for horses.  

4.On July 25, 2008, one of the horses Claimant was tending on 
Respondent’s property spooked and stepped on Claimant.  Claimant’s  right 
femur was broken.  Claimant received medical care for the injury.  Claimant was 
unable to continue her work for Respondent. 

5.Respondent had no employees during 2008 other than Claimant. 
Respondent did hire an independent contractor to build a fence.  The fence 
contractor was not an employee of Respondent. 
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6.Respondent paid Claimant in cash. Respondent kept a detailed written 
log of the amounts paid to Claimant. In 2008, Respondent paid Claimant 
$1,260.00.

7.Claimant worked for Respondent as a casual farm or ranch laborer, and 
as a casual employee whose employment is not in the usual course of the trade, 
business, profession or occupation of Respondent.

     

CONCLUSIONS OF LAW

1. In order for Claimant to avail herself of the provisions of the 
Colorado Workers’ Compensation Act, Respondent must be found to be 
an employer under the Act and not subject to any of its exclusions.

2.   Respondent maintained her 12 acres with a barn, riding ring, 
house, and six horses for her personal use. She did not operate a trade, 
business or other enterprise for profit on that property.  Respondent 
employed no other workers who could be considered employees in 2008. 
Respondent paid Claimant less than $2,000.00. Respondent is not an 
employer under the Act. Section 8-40-302(3), C.R.S. 

3. Clamant is a casual worker whose employment was not in the 
usual course of the trade, business, profession, or occupation of 
Respondent.  Claimant is excluded from the definition of employee under 
the Act.  Section 8-40-202(1)(b), C.R.S.   

ORDER

 It is therefore ordered that the claim is denied and dismissed. 

DATED:  June 9, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-287

ISSUES
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 Whether Claimant has proven that she sustained a compensable 
occupational disease to her bilateral wrists as  the result of the conditions of her 
employment with Employer.

 If compensable, whether Claimant is entitled to an award of medical 
benefits for treatment received from physicians at Concentra Medical Center 
beginning November 7, 2008.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant is employed as a Beneficiary Service Representative for 
Employer.  Claimant began this employment in May 2008.

 2. Claimant’s job involves data entry inputting authorizations into a 
computer.  Claimant works with 2 computer monitors and inputs information 
using a mouse and the 10-key pad on her computer keyboard.  Claimant also 
does some mild typing to enter notes into the computer when necessary.  
Claimant uses her right hand to perform the mousing and 10-key activities.

 3. Claimant does not perform the 10-key entries in the typical fashion 
and instead uses 2 fingers of her right hand to input the entries.  Claimant is 
expected by Employer to process 70 authorizations per day and typically 
completes between 60 and 65 authorizations per day.  Claimant works  an 8-hour 
day with a 15-minute break in the morning and afternoon and a 30-minute lunch 
period.

 4. In September 2008 Claimant began having symptoms of burning 
and numbness in her right wrist below the thumb.  Claimant is  right-hand 
dominant.  Claimant noticed that these problems increased during the workday.  
In October 2008 Claimant began to experience similar symptoms in the same 
location in her left wrist and thumb.

 5. Claimant’s work with the 10-key pad is 60% of her daily work.  Of 
the remaining 40%, 35% is using the computer mouse to move between screens 
and “cells” on the computer monitors.  The remaining 5% is typing with both 
hands.  After Claimant reported her wrist symptoms to Employer an ergonomic 
evaluation was done of Claimant’s work-station and no changes were made to 
the work-station.

 6. Claimant saw her personal physician, Dr. George Juetersonke on 
September 29, 2008 for complaint of pain at the base of her right thumb.  Dr. 
Juetersonke obtained a history that Claimant uses a computer and does 
keyboard moves 8 hours per day.  Dr. Juetersonke diagnosed de Quervain’s 
tendonitis.  Dr. Juetersonke did not provide an opinion on the causal relationship 
of this diagnosis to Claimant’s work for Employer.
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 7. Dr. Juetersonke referred Claimant to Dr. David Bierbrauer, M.D.  Dr. 
Bierbrauer evaluated Claimant on October 7, 2008 and obtained a history that 
Claimant does “lateral repetitive action at work”.  In Dr. Bierbrauer’s judgment 
Claimant had right wrist de Quervain’s  tenosynovitis  and Dr. Bierbrauer felt she 
would benefit from an injection.  Dr. Bierbrauer did not provide an opinion and the 
causal relationship of this condition to Claimant’s work with Employer.

 8. Judy Mitchell, the Human Resources Manager for Employer 
became award of Claimant’s  wrist conditions in early November 2008 and 
directed Claimant to report the condition as a work injury.  Claimant was then 
referred by Employer to Concentra Medical Center for evaluation and treatment 
of her bilateral wrist symptoms.

 9. On November 7, 2008 Claimant was evaluated by Dr. Joel Boulder, 
M.D. at Concentra Medical Center.  Dr. Boulder obtained a history that Claimant 
does principally data entry and types on a computer 8 hours per day, 5 days per 
week.  Dr. Boulder noted that activities such as  turning the steering wheel and 
opening jars  aggravated Claimant’s symptoms as well as typing on the computer.  
Dr. Boulder diagnosed wrist tenosynovitis, specifically, bilateral de Quervain’s 
tenosynovitis.  Dr. Boulder stated that: “As described to me, it is medically 
probable that this is a work-related injury.”

 10. Claimant was evaluated by Dr. Daniel Peterson, M.D. at Concentra 
on November 19, 2008.  Dr. Peterson referred Claimant to Dr. Hart, a hand and 
elbow specialist.  Dr. Peterson placed the Claimant on restrictions of a 10 minute 
break each one hour of date entry activities.

 11. Dr. Timothy Hart, M.D., a hand surgeon, evaluated Claimant on 
December 11, 2008.  Dr. Hart obtained a history that Claimant had been working 
in 10-key and data entry for Employer since May 2008.  Dr. Hart’s impression 
was probable bilateral right greater than left de Quervain’s clinically and 
symptomatically.  Dr. Hart recommended that Claimant proceed with surgery on 
the right wrist.  Dr. Hart did not express  an opinion on the causal relationship 
between the de Quervain’s and Claimant’s work with Employer.

 12. Claimant was evaluated by Dr. Jan Updike, M.D. at Concentra on 
December 23, 2008.  Dr. Updike noted that Claimant had continued problems 
with bilateral de Quervain’s syndrome.  Claimant told Dr. Updike that she was 
concerned about having disciplinary action taken against her because her 
productivity had decreased due the breaks she was  taking for the de Quervain’s 
symptoms.  Dr. Updike wrote a note for Claimant to take to her supervisor 
stating: “Surgery schedule 1/20, any reduced productivity is due to work related 
injury therefore anticipate no disciplinary action.”  

 13. Claimant evaluated by Dr. Peterson at Concentra on January 9, 
2009 and reported that she felt her symptoms were worsening.  In the 
Assessment section of his report of January 9, 2009 Dr. Peterson stated: 
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“Causality: Greater than 51% probability that this  condition is directly related to 
the patients  duties at work!”  Dr. Peterson did not provide a basis for this opinion 
on the causal relationship of Claimant’s symptoms to her work duties with 
Employer.

 14. Claimant was again seen by Dr. Hart on January 12, 2009.  In his 
report of that date Dr. Hart noted that Claimant does data entry and was right 
hand dominant.  Dr. Hart scheduled Claimant for surgery on January 20, 2009 for 
a first dorsal compartment release on the right wrist.  Dr. Hart did not provide an 
opinion in this  report on the causal relationship of Claimant’s  de Quervain’s 
diagnosis to her work duties at Employer.

 15. In a report dated January 29, 2009 following an evaluation on that 
same date Dr. Peterson again noted that Claimant’s  symptoms were worsening.  
Dr. Peterson again stated his  opinion that a greater than 51% probability existed 
that Claimant’s symptoms were directly related to her duties and work and were 
not pre-existing.  No further statements or explanation was provided as to the 
basis for these opinions.

 16. On her own decision Claimant obtained a second opinion from Dr. 
Stephen Topper, M.D. on January 23, 2009 through referral from Dr. 
Juetersonke.  Dr. Topper noted that Claimant did data entry and had had bilateral 
wrist pain since September 2008 with gradual onset.  Dr. Topper performed 
surgery consisting of a right first dorsal compartment release on February 12, 
2009.  Upon direct visualization during surgery Dr. Topper noted the tendons in 
the first dorsal compartment of the Claimant’s  right wrist were encased in a thick 
tenosynovium.  The office notes  and operative report of Dr. Topper do not contain 
an opinion on the causal relationship of Claimant’s symptoms and surgery to 
Claimant’s work duties at the Employer.

 17. Dr. Henry Roth, M.D. performed an independent medical 
examination of Claimant on May 12, 2009.  At hearing, Dr. Roth was qualified as 
an expert in the fields of Occupational Medicine and Physical Medicine and 
Rehabilitation.  Dr. Roth obtained a description of Claimant’s work duties from 
Claimant as party of obtaining a history in connection with his examination.  Dr. 
Roth noted that Claimant’s job was entering insurance authorization requests 
and that Claimant sits in front of two computer screens.  Claimant reported to Dr. 
Roth that her job duties required a lot of mousing and that she would enter social 
security numbers and physician numbers using the 10-key pad.  Claimant told Dr. 
Roth that there is “some actual typing” of names and sometimes notes.  Claimant 
reported that she performs 70 data entry tasks per day and that all mousing and 
10-key was done with her right hand.  Claimant’s description of her job duties to 
Dr. Roth as reflected in his May 12, 2009 report is  consistent with Claimant’s 
testimony at hearing concerning her job duties.  

 18. Dr. Roth obtained a history from Claimant that she had onset of 
right wrist and thumb pain in September 2008 and thereafter in October noticed 
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the same symptoms on the left.  This  history obtained by Dr. Roth is  consistent 
with Claimant’s testimony at hearing.

 19. Dr. Roth obtained a history that Claimant had been involved in a 
motor vehicle accident in 2005 sustaining injuries to her neck and head.  
Claimant also had more recently been involved in another motor vehicle accident 
on December 15, 2007 resulting in similar symptoms.

 20.  Dr. Roth performed a physical examination and noted mild 
symmetrical tenderness in the suboccipital, paracervical, trapezius  and 
periscapular musculature in the cervical area.  Dr. Roth further noted positive de 
Quervain’s maneuvers in both the right and left wrists.

 21. Dr. Roth diagnosed bilateral symmetrical craniocervical and 
cervicothoracic myofascial pain and bilateral de Quervain’s tendinosis.  Dr. Roth 
opined that the de Quervain’s  tendinosis was  part of a more diffuse 
musculoskeletal condition.

 22. Dr. Roth opined that Claimant’s bilateral wrist and thumb conditions 
were independent from and unrelated to Claimant’s  work activities for Employer.  
In reaching this  opinion, Dr. Roth noted that Claimant’s work activities  were 
asymmetric involving primarily use of the right hand while her symptoms were 
bilateral with relatively simultaneous onset.  Dr. Roth further relied upon the 
Cumulative Trauma Disorder Treatment Guidelines  from the Division of Workers’ 
Compensation that reflect current medical literature on both the causation and 
treatment of repetitive motion type injuries.  Dr. Roth opined that Claimant’s work 
duties for Employer do not meet the threshold for the type of forceful repetitive 
motion necessary to establish causation based upon current medical literature.  
Dr. Roth testified at hearing that current medical literature does not support a 
causal relationship between non-forceful keyboarding activities such as 
performed by Claimant and the onset of symptoms such as those experienced by 
Claimant.  

 23. The ALJ resolves the conflicts in the opinions  and statements  of Dr. 
Boulder, Dr. Peterson, Dr. Updike and Dr. Roth concerning the causation of 
Claimant’s bilateral wrist and thumb symptoms in favor of the opinion of Dr. Roth 
as the more informed, reasoned, credible and persuasive opinion.

 24. Claimant has failed to prove by a preponderance of the evidence 
that her onset of right wrist and thumb symptoms in September 2008 with onset 
of similar symptoms in the left wrist in October 2008 were casually related to the 
performance of her work duties  for Employer.  Claimant has failed to prove that 
she suffered an occupational disease as the result of her Beneficiary Service 
Representative work with Employer.  
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CONCLUSIONS OF LAW

25. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

26. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000).

27. Proof of causation is  a threshold requirement that an injured 
employee must establish by a preponderance of the evidence before any 
benefits are awarded.  Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim 
Appeals Office, 12 P3d 844, 846 (Colo. App. 2000).

28. An occupational disease is “a disease which results directly from 
the employment or conditions under which work was performed, which can be 
seen to have followed as a natural incident of the work and as a result of the 
exposure occasioned by the nature of the employment, and which can be fairly 
traced to the employment as a proximate cause and which does not come from a 
hazard which the worker would have been equally exposed outside of the 
employment.”  Section 8-40-201(14), C.R.S.

29. A claimant seeking benefits for an occupational disease must first 
establish the existence of the disease and that it was directly and proximately 
caused by claimant’s  employment or working conditions.  Wal-Mart Stores, Inc. v. 
Industrial Claims, 989 P.2d 251, (Colo. App. 1999); Cowin & Co. v. Medina, 860 
P. 2d 535 (Colo. App. 1992).  In addition, a claimant must show that the identified 
disease resulted in disability.  Cowin, supra.
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30. A claimant is  entitled to recovery for an occupational disease injury 
only if the hazards of employment cause, intensify or aggravate – to some 
degree – the disability for which compensation is sought.  Anderson v. Brinkhoff, 
839 P.2d 819, 824 (Colo. 1993).  Where the disease for which a claimant is 
seeking compensation is produced solely by some extrinsic or independent 
cause, it is  not compensable.  Id. At 824.  Further, where an occupational 
exposure is not a “necessary precondition” to the development of the disease, a 
claimant sustains an occupational disease only to the extent that the conditions 
of the employment contributed to the disability.  Id. At 824; Masdin v. Gardner-
Denver-Cooper Indus., 689 P2d 714, 717 (Colo.App. 1984).  The purpose of this 
rule “is  to ensure that the disease results from the claimant’s  occupational 
exposure to hazards of the disease and not hazards which the claimant is  equally 
exposed to outside of employment.”  Saenz-Rico v. Yellow Freight System, Inc., 
W.C. No. 4-320-928 (January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 
4-257-450 (November 20, 1996). 

31. Claimant relies upon the opinion of Dr. Boulder and the statements 
of Dr. Peterson and Dr. Updike to support a causal connection between 
Claimant’s onset of symptoms and her work with Employer.  Dr. Boulder’s opinion 
is  based upon his understanding that the description of Claimant’s  work duties 
require her to type 8 hours per day.  Dr. Boulder’s opinion is  therefore based 
upon an inaccurate or incomplete understanding of the Claimant’s work duties 
and is not persuasive.  Dr. Peterson and Dr Updike both made comments in their 
office notes that Claimant’s  symptoms were work related without providing any 
stated basis for such opinions.  It could be reasonably inferred that Dr. Peterson 
and Dr. Updike were simply reiterating the opinion of Dr. Boulder as opposed to 
making an independent assessment of causation.  Even if it could be presumed 
that Dr. Peterson and Dr. Updike were expressing independent opinions of the 
causation of Claimant’s symptoms, the basis  for those opinions  is not found in 
their reports or office notes.  In this regard, Dr. Peterson’s and Dr. Updike’s 
statements of work-relatedness or causation are not persuasive.  Further, and as 
found, Dr. Juetersonke, Dr. Hart, and Dr. Topper do not express opinions on 
causation.

32. In contrast, Dr. Roth relied upon a description of the Claimant’s 
work duties that is  consistent with Claimant’s  testimony.  Dr. Roth performed a 
more comprehensive assessment and relied upon current medical literature in 
reaching his opinion on the causation of Claimant’s symptoms.  As  found, Dr. 
Roth’s opinion is more credible and persuasive and does not support a causal 
relationship between Claimant’s work duties  for Employer and the onset of her 
symptoms.  The mere fact that Claimant did not have the symptoms prior to her 
work with Employer and that the symptoms came on after she had performed the 
work for an approximate three-month period is not persuasive to establish the 
causal connection necessary to support compensability of Claimant’s  claimed 
occupational disease injury to her bilateral wrists and thumbs.  The mere 
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occurrence of symptoms at work does not require the ALJ to conclude that the 
duties of employment caused the symptoms, or that the employment aggravated 
or accelerated any pre-existing condition.  Rather, the occurrence of symptoms at 
work may represent the result of or natural progression of a pre-existing condition 
that is unrelated to the employment.  See F.R. Orr Construction v. Rinta, 717 P.2d 
965 (Colo. App. 1995).

33. As found, Claimant has  failed to sustain her burden of proof to 
show that she sustained a compensable occupational disease as  the result of the 
performance of her work duties for Employer.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for compensation and benefits  for an occupational 
disease injury to her bilateral wrists is denied and dismissed.  

 2. Claimant’s request for an award of medical benefits consisting of 
the expenses of treatment received from Concentra Medical Centers from 
November 7, 2008 and ongoing is denied and dismissed.

DATED:  June 25, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-501

ISSUES

 1. Whether Claimant has established by a preponderance of the 
evidence that he suffered lower back and right leg injuries  during the course and 
scope of his employment with Employer on December 3, 2008.

 2. Whether Claimant has demonstrated by a preponderance of the 
evidence that he is  entitled to authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of his industrial injuries.

FINDINGS OF FACT

 1. Claimant is a 57 year-old male who has worked for Employer for 
approximately 28 years.  He has been employed as a “bulk picker” for the 
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previous two years.  Claimant’s duties involve using a “gopher” vehicle to raise 
and lower himself off of the floor so that he can pick parts off various  shelves in 
Employer’s warehouse.   

 2. On December 3, 2008 Claimant was using a gopher to collect 
automobile parts from shelves.  As he lowered the gopher, the machine stopped 
approximately one and one-half feet off the ground.  Claimant was unaware that 
the gopher had not fully descended.  As he stepped off the gopher towards the 
ground he experienced a “twinge” in his right leg and back.  Claimant worked 
without incident for the following two days.

 3. Claimant explained that on December 5, 2008, while he was 
completing his job duties, his right upper thigh and right calf began to stiffen.  
Because his pain became increasingly bothersome, he chose to lie down for a 
few minutes.  Claimant’s  supervisor inquired about why he was lying down.  He 
subsequently left work for the weekend.

 4. On December 8, 2008 Claimant reported his injuries to Employer.  
Employer referred Claimant for medical treatment.

 5. Claimant initially obtained medical treatment from Raquel B. 
Backstreet, R.N.  Claimant recounted that his right leg pain may have been 
caused by the December 3, 2008 incident or possibly from his  heavy work duties 
on December 5, 2008.  He also sought to obtain a vacation day but noted that he 
did not believe Employer would allow him to take the day off because several 
employees were already on vacation.  Nurse Backstreet released Claimant to full 
duty work.

 6. On December 9, 2008 Authorized Treating Physician (ATP) 
Clement Hanson, D.O. evaluated Claimant.  Dr. Hanson expressed concerns 
about Claimant’s injury because his description of the injury was vague and there 
was no inciting event other than stepping off a platform onto the floor.  Dr. 
Hanson also recounted that Claimant had a prior history of right leg pain.  In fact, 
the record reveals that Claimant had suffered industrial injuries to his lower back 
and right leg in 1990.  Moreover, a May 15, 2008 medical report reflects  that 
Claimant suffered from “chronic back pain.”

 7. On December 23, 2008 Claimant underwent an MRI of his right hip.  
Dr. Hanson reviewed the MRI and stated that it was normal.  He noted that 
Claimant had been scheduled to undergo a one-time evaluation with orthopedic 
surgeon Michael S. Hewitt, M.D.

 8. Dr. Hewitt examined Claimant on January 5, 2009.  Dr. Hewitt 
reviewed Claimant’s  MRI and remarked that he did not “see any evidence of any 
avascular necrosis, degenerative arthritis, muscle strain or other abnormality.”  
He stated that Claimant suffered from right lower extremity pain and numbness 
that had improved over the past two weeks.  Dr. Hewitt noted that Claimant’s 
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symptoms appeared to “correlate with a radiculopathy.”  He explained that, based 
on the absence of specific trauma and pathology on the MRI, physical therapy 
through Claimant’s personal physician would be appropriate.

 9. Claimant returned to ATP Dr. Hanson on January 6, 2009.  Dr. 
Hanson determined that Claimant had not suffered any permanent impairment 
and placed him at Maximum Medical Improvement (MMI).  He also commented 
that Claimant’s symptoms were not causally related to his  work for Employer.  Dr. 
Hanson explained:

 My review of [Claimant’s] case to date and my phone 
conversation with Michael Hewitt, orthopedic specialist, this 
afternoon and my review of his medical records suggests that his 
reported right hip pain fails to meet the greater than 50% medical 
probability threshold that this would be a compensable on the job 
injury.

 10. Claimant requested a change of physician from ATP Dr. Hanson.  
The parties subsequently stipulated to a transfer of care to ATP Craig Anderson, 
M.D.

 11. On April 8, 2009 Claimant visited Dr. Anderson for an evaluation.  
Claimant recounted the circumstances of his  right leg and lower back injuries.  
Dr. Anderson then reviewed Claimant’s medical history.  He noted that Claimant 
had a “[p]reexisting history lumbar diskopathy and radiculopathy status  post 
surgery 1993.”  Dr. Anderson discharged Claimant from care because his 
symptoms were not work-related.

 12. On April 16, 2009 Claimant visited Robert W. Watson, Jr., M.D. for 
an independent medical examination.  Dr. Watson considered the history of 
Claimant’s right leg and lower back symptoms.  He noted that Claimant suffered 
from symptoms of radiculopathy and determined that Claimant’s condition was 
not caused by his  employment with Employer.  Dr. Watson explained that 
Claimant’s symptoms appeared insidiously and there was no distinct work event 
that caused his condition.  He stated that Claimant’s right leg symptoms 
constituted a “non-occupational medical problem” and concurred with the 
opinions of doctors Hanson, Hewitt and Anderson.

 13. Claimant testified at the hearing in this matter.  He detailed his 
December 3, 2008 industrial injury.  Claimant also noted several factual 
inaccuracies in the medical records.  He specifically noted that Dr. Hanson 
erroneously remarked that he had suffered right knee and thigh pain, instead of 
shoulder pain, in 1998.  Claimant also disputed a comment in Dr. Hanson’s report 
from Nurse Backstreet that his job duties did not require heavy lifting.

 14. Claimant has failed to demonstrate that it is more probably true 
than not that he suffered injuries to his right leg and lower back during the course 
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and scope of his employment with Employer.  Doctors Hanson and Anderson 
credibly concluded that Claimant’s  conditions were not caused by his work duties 
for Employer.  Claimant’s  preexisting right leg and lower back symptoms, his 
vague description of the cause of his injuries and his  failure to seek medical 
attention until December 8, 2008 suggest that his job duties on December 3, 
2008 did not cause his conditions.  Furthermore, Dr. Hewitt determined that 
Claimant’s injuries were not related to his  employment activities because 
Claimant’s symptoms correlated with a radiculopathy, he did not suffer a specific 
trauma and he did not exhibit any pathology on his MRI.  Finally, Dr. Watson 
persuasively commented that Claimant suffered from symptoms of a 
radiculopathy and there was no distinct work event that caused his right leg 
condition.  Although Claimant noted several discrepancies in Dr. Anderson’s 
medical records, the factual inaccuracies are insignificant in the context of the 
overwhelming medical evidence that Claimant’s injuries were not caused by his 
work activities for Employer.  Claimant’s job duties for Employer thus did not 
aggravate, accelerate, or combine with his pre-existing right leg and lower back 
conditions to produce a need for medical treatment.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights  of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).
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 4. For a claim to be compensable under the Act, a claimant has  the 
burden of proving that he suffered a disability that was proximately caused by an 
injury arising out of and within the course and scope of employment.  §8-41-301
(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof 
of causation is  a threshold requirement that an injured employee must establish 
by a preponderance of the evidence before any compensation is  awarded.  
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); 
Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The question of 
causation is  generally one of fact for determination by the Judge.  Faulkner, 12 P.
3d at 846.

 5. A pre-existing condition or susceptibility to injury does not disqualify 
a claim if the employment aggravates, accelerates, or combines with the pre-
existing condition to produce a need for medical treatment.  Duncan v. Industrial 
Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a 
claimant experiences symptoms while at work, it is for the ALJ to determine 
whether a subsequent need for medical treatment was caused by an industrial 
aggravation of the pre-existing condition or by the natural progression of the pre-
existing condition.  In re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that he suffered injuries to his right leg and lower back during the 
course and scope of his employment with Employer.  Doctors Hanson and 
Anderson credibly concluded that Claimant’s conditions were not caused by his 
work duties  for Employer.  Claimant’s preexisting right leg and lower back 
symptoms, his  vague description of the cause of his injuries and his failure to 
seek medical attention until December 8, 2008 suggest that his job duties on 
December 3, 2008 did not cause his conditions.  Furthermore, Dr. Hewitt 
determined that Claimant’s injuries were not related to his employment activities 
because Claimant’s  symptoms correlated with a radiculopathy, he did not suffer a 
specific trauma and he did not exhibit any pathology on his MRI.  Finally, Dr. 
Watson persuasively commented that Claimant suffered from symptoms of a 
radiculopathy and there was no distinct work event that caused his right leg 
condition.  Although Claimant noted several discrepancies in Dr. Anderson’s 
medical records, the factual inaccuracies are insignificant in the context of the 
overwhelming medical evidence that Claimant’s injuries were not caused by his 
work activities for Employer.  Claimant’s job duties for Employer thus did not 
aggravate, accelerate, or combine with his pre-existing right leg and lower back 
conditions to produce a need for medical treatment.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:
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Claimant’s request for Workers’ Compensation benefits  is denied and 
dismissed.

DATED: June 12, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-765-841 & WC 4-781-576

ISSUES

 The issues determined herein are compensability of an occupational 
disease in W.C. 4-781-576, liability for medical benefits, specifically a total knee 
replacement (“TKR”), and last employer liable for indemnity benefits.  The parties 
in W.C. 4-765-841 stipulated that claimant suffered an accidental injury to his 
right knee on June 28, 2003.  All parties stipulated that Continental’s workers’ 
compensation insurance policy ended on December 10, 2006, and Truck’s  policy 
period began on June 22, 2007.  The parties  stipulated that Continental paid 
$2,423.60 in medical benefits in 2007 and 2008 and $20,018.40 in indemnity 
benefits in 2008.  

FINDINGS OF FACT

1. Claimant worked for the employer as an appliance repairman since 
approximately 1990.  Claimant’s  duties  included lifting appliances, 
kneeling to repair appliances, and squatting in order to get to obtain 
access to appliance parts.

2. On June 28, 2003, claimant knelt on a screw, which became imbedded in 
his right knee.  He pulled the screw out and reported the injury to Mr. Frye.  
Claimant  obtained treatment from Dr. Johnson, his  primary care 
physician, who then referred him to Dr. Fitzgerald.  

3. A July 7, 2003, magnetic resonance image (“MRI”) of the right knee 
showed advanced patellar chondromalacia and a metal artifact.

4. On August 4, 2003, Dr. Fitzgerald examined claimant, who reported 
tightness in his right knee, which had been steadily worsening over the 
past few months.  Dr. Fitzgerald noted that claimant noticed knee 
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problems when he knelt on a screw.  Dr. Fitzgerald diagnosed effusion of 
the right knee, bilateral rigidity, and a subcutaneous foreign body that was 
not contributing to his symptoms.  Dr. Fitzgerald gave claimant a note to 
take to his employer, stating that claimant had a small piece of metal in the 
kneecap tendon where it attaches below the knee and he should be seen 
by a workers’ compensation physician to obtain an x-ray.  Dr. Fitzgerald 
told claimant to use ice and heat, which he did.  

5. On September 17, 2003, Dr. Fitzgerald wrote to the carrier, indicating that 
the claimant had osteoarthritis, which created swelling and fusion in the 
right knee joint, but which was not related to the industrial injury.

6. Claimant continued to suffer pain in his right knee and he was referred to 
Dr. Szuszczewicz for evaluation.  On September 19, 2003, Dr. 
Szuszczewicz indicated that the claimant continued to work and his  knee 
was swollen and painful.  At that time, claimant had no significant medial 
or lateral pain in his knee, but noted that kneeling, standing and squatting 
made his pain worse.  Claimant complained of swelling, giving way of the 
knee without warning or pain, pain at night, which awakened him from 
sleep.  He was unable to engage in sports.  Claimant could flex and 
extend his knee and hips, his  gait was normal, and he had relative 
preservation of the joints both medially and laterally in both knees with 
minimal to no osteophyte formation in the tibial or foraminal 
compartments.  The patellofemoral space had some loss of joint space 
and had osteophyte formation.  Dr. Szuszczewicz concluded that claimant 
had developed patellofemoral arthritis  in the right knee due to spending 
several hours a day on his knees.  He offered the claimant treatment, 
including an injection, but claimant refused such treatment.  Dr. 
Szuszczewicz indicated the claimant might be a candidate for a Fulkerson 
procedure if he continued to have patellofemoral joint pain.

7. Claimant received physical therapy and improved, but was not completely 
recovered.

8. Claimant did not lose any time from work and did not seek any treatment 
between 2003 and 2006 due to his right knee.  Claimant had unrelated 
surgery on his toes and was off work for three to four weeks in 2004.  

9. In early 2006, the employer downsized the number of appliance repair 
technicians from three to two.  As a result, claimant had an increase in his 
workload, performing more service repair calls.  

10.Claimant suffered a flare of his condition and went to see Dr. Matthews on 
May 12, 2006, as a referral from Dr. Johnson.  Claimant reported 
spontaneous swelling, which occurred as a result of an insidious onset.  
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Dr. Matthews suspected gout or pseudogout.  Dr. Matthews aspirated the 
right knee, but the aspiration showed no gout.

11.Subsequently, the claimant returned to see Physician’s Assistant Brent 
Walden on May 16, 2006.  His knee was aspirated again and an injection 
was performed.  

12.Claimant did not report his right knee problems as a workers’ 
compensation occupational disease at that time.    

13.Claimant worked full time, but took off three days in May 2006.  Other 
days off were noted as  vacation days, although the claimant testified he 
took off intermittent days off, using his vacation and sick leave for his knee 
problems.  The employer had no record of days  off other than the 3 days 
in May for knee problems.

14.Claimant experienced another flare of symptoms in July 2006 and went to 
see Dr. Szuszczewicz.   Dr. Szuszczewicz concluded that claimant’s 
kneeling at work contributed to his  right knee problems.  Claimant reported 
that he occasionally used crutches  to walk.  Dr. Szuszczewicz found 
relative preservation of the tibial femoral joint space with joint surface 
irregularities in the patellofemoral joint, but no specific patellar tilt.  At that 
time, the claimant had tenderness to palpation of the patellofemoral joint 
only.  The claimant was offered injection therapy, but he refused.  

15.Claimant returned to work at the same job duties.

16.On June 22, 2007, Truck became the insurer on the risk for workers’ 
compensation injuries for employees of the employer.

17. In July 2007, claimant had another increase in his workload, with an 
increase in the number of service repair calls.  He again had an increase 
in his right knee symptoms.

18.On September 26, 2007, claimant returned to Dr. Szuszczewicz and 
reported pain, specifically with increased activity.  Dr. Szuszczewicz took 
x-rays of his  knee and again drained it.  He noted that the claimant had 
significant tenderness to palpation in the patellofemoral compartment of 
the knee.  Radiographs demonstrated minimal arthritic changes with 
relative preservation of his  joint space.  Dr. Szuszczewicz recommended a 
partial patellofemoral arthroplasty.

19.Claimant returned to work his regular job  duties.
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20.On Friday, February 1, 2008, claimant kneeled for two to three hours to 
work on a compressor on a refrigerator.  He suffered increased right knee 
pain.  He returned to work on the following Monday and Tuesday.

21.On February 9, 2008, claimant sought care at Memorial Hospital 
emergency room.  He reported right knee swelling over the past five days 
with joint effusion.  Claimant reported a history of working on his knees 
and suffering recurrent effusions.  His knee was drained.  Claimant was 
bedridden for two weeks.

22.On February 14, 2008, Dr. Szuszczewicz examined claimant, injected the 
right knee, and instructed him to return to work when “comfortable.”

23.On February 25, 2008, claimant returned to work for one day.  He was on 
his knees for several hours and could no longer perform the job duties.  
He left work and was never able to return to his regular job duties.  Mr. 
Frye, the general manager, testified that the employer orally offered 
claimant modified duty, but claimant declined.  There is no evidence that 
the employer made a written offer of modified duty work.

24.On February 28, 2008, Dr. Szuszczewicz examined claimant, who showed 
tenderness to palpation on the patellofemoral and medial compartments  of 
the knee as well as the posterior lateral corner of the knee.  At that time, 
claimant was unable to bear weight on his  knee.  Dr. Szuszczewicz 
indicated that the claimant had significant arthritis of his  right knee and Dr. 
Szuszczewicz for the first time recommended a TKR.

25.Claimant notified Mr. Frye at that time and filed a workers’ compensation 
claim beginning February 25, 2008, for an occupational disease with a 
date of injury of February 1, 2008.  

26.On March 19, 2008, Dr. Xenos examined claimant and agreed that he 
needed a TKR. 

27.After February 2008, claimant was not able to walk except when using 
crutches, was not able to work, was bedridden, suffered compromised 
activities of daily living, and was on narcotics.

28. In September 2008, claimant began to receive Social Security Disability 
benefits in the amount of $1,540.00 per month.   

29.On April 2, 2009, Dr. Goldman performed an independent medical 
examination for Truck.  Dr. Goldman concluded that claimant sustained an 
occupational disease that first manifested in early 2006.  
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30.Prior to 2003, claimant had no problems with either knee.  Although he 
suffered renewed right knee problems in 2006, he was able to return to 
work at his regular job duties until February 2008.

31.Claimant worked 23 more days in 2007 than he did in 2006 and took 286 
more calls in 2007.  The call schedule reflected that, in 2006, claimant had 
126 calls in March, 119 calls in April and 89 calls  in May.  This would be 
consistent with the flare of claimant’s knee condition in 2006.  In 2007, 
claimant had consistently more calls.  In July 2007, claimant had 238 calls.  
In August 2007, the claimant had 146 calls; in September 95 calls.  In 
January 2008, the claimant had 176 calls.

32.Dr. Szuszczewicz testified in his  deposition that the activities the claimant 
continued to perform 2004 through early 2008 continued to substantially 
and permanently aggravate his condition.  Dr. Szuszczewicz also testified 
that claimant sustained substantial and permanent aggravation of his  knee 
in early 2008 and had medial compartment pain.  For the first time, Dr. 
Szuszczewicz recommended a TKR.

33.Dr. Goldman testified in his deposition that he believed that the claimant 
sustained an injury in 2003 and an occupational disease in 2006.  He also 
testified, however, that the work claimant continued to perform between 
2006 and 2008 continued to aggravate his condition.  Dr. Goldman 
indicated that claimant suffered accelerating aggravation into 2006 and 
2007.  He concluded that claimant worsened in 2008 to a point where his 
condition was permanent and the claimant needed an arthroplasty.  Dr. 
Goldman noted the manner in which claimant sought medical attention 
about a month or so after each spike of work activity.  Dr. Goldman 
indicated that a substantial amount of permanent impairment occurred in 
2008.  Dr. Goldman noted that claimant had no similar left knee arthritis 
because he probably favored kneeling on his dominant right side.  Dr. 
Goldman admitted that it was  a “tough call” whether to perform a TKR at 
this  time.  He personally favored further conservative treatment before 
surgery.  

34.Claimant has proven by a preponderance of the evidence that he suffered 
an occupational disease to his  right knee as a direct and proximate result 
of his work for the employer.  As an appliance repairman, claimant had to 
repetitively kneel during the workday, putting most of his  weight on the 
right side of his body.  He has patellofemoral and medial compartment 
degenerative changes in the right knee, but not in the left knee.  In early 
2006, claimant had an increased workload.  He sought treatment on May 
12, 2006, due to the occupational disease.  Claimant had an onset of his 
occupational disease as of May 12, 2006, when he had to seek medical 
treatment for the disease.
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35.Claimant’s work exposure with the employer, while insured by Truck, 
caused the actual need for the medical treatment commencing September 
26, 2007.

36.The preponderance of the evidence demonstrates that the TKR is 
reasonably necessary to cure or relieve the effects of the occupational 
disease and the need for the treatment was  caused by the employment 
during the time that Truck was on the risk.

37.Claimant suffered a substantial and permanent aggravation of his right 
knee occupational disease after June 22, 2007.  Claimant suffered the 
increase in symptoms in September 2007 and then his  condition 
significantly worsened in February 2008, during another spike in workload 
and kneeling.  Truck is solely liable for the indemnity benefits for claimant 
as the insurer at the time that claimant had a last injurious exposure and 
substantial permanent aggravation of the disease.  

38.Commencing February 6, 2008, claimant was entitled to TTD benefits, 
except for the one day he tried to return to work on February 25, 2008.  
Contrary to the argument of Truck, Dr. Szuszczewicz did not release 
claimant to return to regular duty work.  On February 14, 2008, Dr. 
Szuszczewicz released claimant to return to work when he felt 
comfortable.  Claimant tried to work, but was unable to continue after one 
day.  The employer orally offered claimant modified duty, which he 
declined.  The employer did not make a written offer of modified duty work.  

CONCLUSIONS OF LAW

1. As stipulated, on June 28, 2003, claimant suffered an accidental 
injury in WC 4-765-841, when he knelt on a metal screw that punctured his  right 
knee.  

2. In W.C. 4-781-576, claimant must prove that he is a covered 
employee who suffered an injury arising out of and in the course of employment.  
Section 8-41-301(1), C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 
P.3d 844 (Colo. App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 
Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury 
aggravates, accelerates, or combines with a preexisting condition so as to 
produce disability and a need for treatment, the claim is  compensable.  H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that 
an injury directly and proximately caused the condition for which benefits are 
sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 
(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 
(Colo. App. 1997), cert. denied September 15, 1997.  Claimant must prove 
entitlement to benefits by a preponderance of the evidence.  The facts in a 
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workers’ compensation case are not interpreted liberally in favor of either 
claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).  

3. In WC 4-781-576, claimant alleges an occupational disease.  
Section 8-40-201(14), C.R.S. defines "occupational disease" as: 

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment. 

This  section imposes additional proof requirements beyond that required for an 
accidental injury. An occupational disease is an injury that results directly from 
the employment or conditions under which work was performed and can be seen 
to have followed as a natural incident of the work.  Section 8-40-201(14), C.R.S.; 
Climax Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM 
Corporation, 867 P.2d 77 (Colo. App. 1993).  An accidental injury is traceable to a 
particular time, place and cause. Colorado Fuel & Iron Corp. v. Industrial 
Commission, 154 Colo. 240, 392 P.2d 174 (1964); Delta Drywall v. Industrial 
Claim Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  In contrast, an 
occupational disease arises not from an accident, but from a prolonged exposure 
occasioned by the nature of the employment.  Colorado Mental Health Institute v. 
Austill, 940 P.2d 1125 (Colo. App. 1997).  As found, claimant has proven by a 
preponderance of the evidence that he suffered an occupational disease to his 
right knee as a direct and proximate result of his work for the employer.  

4. The “last employer liable” doctrine is inapplicable to medical 
benefits and the insurer “on the risk” is  liable for medical benefits.  Royal Globe 
Insurance Co. v. Collins, 723 P.2d 731 (Colo. 1986).  The insurer “on the risk” is 
determined by “actual causation” of the need for the medical treatment.  
University Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 
(Colo. App. 2001); Martinez v. Storage Technology Corp., W.C. No. 4-175-875 
(Industrial Claim Appeals Office, August 31, 1995).  As  found, Continental 
Western Group is liable for the medical benefits for the right knee in 2006.  
Pursuant to the stipulation of the parties, Truck Insurance Exchange commenced 
workers’ compensation insurance coverage on June 22, 2007.  As found, 
claimant’s work exposure with the employer, while insured by Truck Insurance 
Exchange, caused the actual need for the medical treatment commencing 
September 26, 2007.
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5. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects  of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  As found, 
the preponderance of the evidence demonstrates that the TKR is reasonably 
necessary to cure or relieve the effects  of the occupational disease and the need 
for the treatment was caused by the employment during the time that Truck 
Insurance Exchange was on the risk.

6. Section 8-41-304, C.R.S., provides that the employer in whose 
employment the claimant was last injuriously exposed to the hazards of the 
disease and suffered a substantial permanent aggravation is  liable for all 
compensation benefits.  See, Royal Globe Insurance Co. v. Collins, 723 P.2d 731 
(Colo. 1986).  As found, claimant suffered a substantial and permanent 
aggravation of his right knee occupational disease after June 22, 2007.  Truck 
Insurance Exchange is solely liable for the indemnity benefits for claimant as the 
insurer at the time that claimant had a last injurious exposure and substantial 
permanent aggravation of the disease.  

7. As found, commencing February 6, 2008, claimant was  entitled to 
TTD benefits, except for the one day he tried to return to work on February 25, 
2008.  Claimant was unable to return to the usual job due to the effects of the 
work injury.  Consequently, claimant is “disabled” within the meaning of section 
8-42-105, C.R.S. and is entitled to TTD benefits.  Culver v. Ace Electric, 971 P.2d 
641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial 
Claim Appeals Office, June 11, 1999).  Claimant is  entitled to TTD benefits if the 
injury caused a disability, the disability caused claimant to leave work, and 
claimant missed more than three regular working days.  TTD benefits  continue 
until the occurrence of one of the four terminating events  specified in section 
8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  
The parties did not stipulate or litigate the issue of average weekly wage.  
Consequently, no specific order for TTD benefits can enter.  Truck is liable for 
reimbursement to Continental Western Group for TTD benefits to which claimant 
was entitled after February 6, 2008.  

8. Contrary to the argument of Truck, TTD benefits did not terminate 
pursuant to section 8-42-105(3)(C), C.R.S., upon release by the attending 
physician to return to regular work.  As found, Dr. Szuszczewicz did not release 
claimant to return to regular duty work.  

9. As found, the employer orally offered claimant modified duty, but did 
not make a written offer of modified duty work.   TTD benefits did not terminate 
pursuant to section 8-42-105(3)(D), C.R.S.
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ORDER

 It is therefore ordered that:

1. Truck shall pay for the right total knee replacement surgery 
prescribed by Dr. Szuszczewicz and recommended by Dr. Xenos.   

2. Truck shall pay statutory interest at the rate of eight percent (8%) 
per annum on all amounts due and not paid when due.

3. All matters not determined herein are reserved for future 
determination.

DATED:  June 17, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-968

ISSUES

 The issue determined herein is  temporary total disability (“TTD”) benefits.  
The parties stipulated to an average weekly wage of $622.22.

FINDINGS OF FACT

1.In June or July 2008, claimant began work for the employer as a framer 
and drywall installer.  Mr. Doom, the operations manager, testified that the 
employer “always” had two people to lift 12 foot pieces of drywall, which weighed 
80-90 pounds each.  

2.On November 12, 2008, claimant suffered an admitted industrial injury to 
his low back when he picked up a bundle of studs by himself.

3.On November 17, 2008, Dr. Walsh examined claimant and diagnosed 
lumbar strain.  He referred claimant for a magnetic resonance image (“MRI”), 
physical therapy, and medications.  Dr. Walsh imposed restrictions against lifting 
or carrying over 30 pounds or doing any climbing.
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4.Claimant returned to work for the employer, which purported to assign 
claimant to perform modified work in framing and in “topping out” smaller pieces 
of drywall on the ground.  Claimant worked full-time, except for attending medical 
appointments.  In fact, claimant had to carry larger pieces of drywall that weighed 
in excess of 30 pounds.  Claimant also had to work on scaffolds to do soffet 
work.

5.The November 20, 2008, MRI showed disc protrusions at L3-4 and L4-5 
without nerve root compression, as well as a disc bulge at L5-S1.

6.On November 24, 2008, Dr. Schwender examined claimant and 
diagnosed low back pain, sacroiliac (“SI”) joint dysfunction, and herniated discs 
at L3-4 and L4-5.  He continued the same restrictions.

7.On December 5, 2008, Dr. Schwender reexamined claimant, who 
reported “generally tolerating” his  work except for the need occasionally to lie 
down at work.  Dr. Schwender referred claimant to Dr. Finn.

8.On December 8, 2008, claimant failed to appear for work and failed to 
call in to the employer.  The employer prepared a counseling report about the 
absence, but did not show the report to claimant.

9.On December 10, 2008, claimant again failed to appear for work and 
failed to call in.  The employer prepared a disciplinary warning notice for the 
absence, but did not show the notice to claimant.

10.On December 12, 2008, claimant did not appear for work.  He called 
the office secretary and left a message.  The manager prepared a disciplinary 
warning notice for the absence, but did not show the notice to claimant.

11.Claimant was confused about the last day of work.  He alternatively 
testified that he did not work after December 6, but also said that he had not 
worked since December 12, 2008.

12.On December 15, 2008, claimant did not appear for work or call in.  
The manager prepared a disciplinary warning notice that terminated claimant’s 
employment pursuant to company policy, but the employer did not show the 
notice to claimant.

13.On December 16, 2008, the employer sent a facsimile letter to Dr. 
Schwender, indicating that the employer had a temporary full-time position for 
claimant to frame walls, screw off sheetrock that someone else has put in place, 
tape and finish drywall seams, put insulation inside stud cavities, and pick up 
small debris and sweep the floor.  Dr. Schwender approved the modified duty 
offer on December 16, 2008.



496

14.On December 17, 2008, the employer representatives met with 
claimant.  A foreman participated by telephone to act as a language interpreter 
for claimant, who does not read or speak English.  The employer showed the 
English language documents to claimant and did not terminate claimant’s 
employment.  The employer “tried” to show the December 17 draft of the 
modified duty offer to claimant, but claimant left the meeting and did not return, 
believing that his employment had terminated.

15.On December 17, 2008, Dr. Schwender reexamined claimant.  He 
continued the same previous restrictions, but also added a restriction against 
repetitive bending.

16.On December 18, 2008, the employer sent a letter to claimant by 
certified mail with the offer of the modified duty job commencing on December 
30, 2008.  The letter was addressed to claimant’s correct address, but the letter 
was not delivered to claimant and was returned to the employer as undeliverable 
as addressed.

17.On December 19, 2008, Dr. Finn examined claimant and 
recommended a facet block.  

18.On December 30, 2008, Dr. Schwender reexamined claimant, who 
reported that the employer was unable to accommodate his restrictions.  Dr. 
Schwender added another restriction against repetitive twisting.

19.On January 6, 2009, the employer terminated claimant’s employment, 
but made no further communication with claimant.

20.On January 8, 2009, Dr. Finn administered the facet block, with only 
minimal results.

21.On February 5, 2009, Dr. Finn administered medial branch blocks, with 
excellent results.  He recommended a rhizotomy.

22.On March 25, 2009, Dr. Schwender added another restriction against 
crawling.

23.On April 28, 2009, Dr. Finn performed the rhizotomy, with 50% 
symptom relief.

24.On May 13, 2009, Dr. Schwender determined that claimant was at 
maximum medical improvement (“MMI”) with permanent restrictions.

25.At all relevant times, claimant was disabled from performing his regular 
duties for the employer.

26.The employer failed to provide modified duty to claimant that was 
within his restrictions after the work injury.
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27.Respondents failed to demonstrate by a preponderance of the 
evidence that the attending physician gave claimant a written release to return to 
modified employment and the employment was offered to claimant in writing.  Dr. 
Schwender signed the December 16 job description.  The record evidence does 
not demonstrate that this release and offer were provided to claimant at any time 
before December 30, the start date.  The manager could only testify that he 
“tried” to present the offer at the December 17 meeting.  For unknown reasons, 
the certified mail was not actually delivered to claimant.

28.Respondents failed to demonstrate that claimant was responsible for 
his termination from employment.  Claimant was unable to perform the duties of 
his modified employment before December 17, 2008.  In fact, Dr. Schwender 
later had to add additional work restrictions.  Apparently, the language barrier at 
the December 17 meeting led claimant to believe that he had been terminated 
rather than presented with a modified duty job offer.  Consequently, claimant had 
no need to call in to the employer or show up.  The January 6, 2009, termination 
was not due to a volitional act by claimant. 

CONCLUSIONS OF LAW

1. As found, claimant was unable to return to the usual job due to the 
effects of the work injury.  Consequently, claimant is “disabled” within the 
meaning of section 8-42-105, C.R.S. and is entitled to TTD benefits.  Culver v. 
Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. 
No. 4-373-392 (Industrial Claim Appeals  Office, June 11, 1999).  Claimant is 
entitled to TTD benefits  if the injury caused a disability, the disability caused 
claimant to leave work, and claimant missed more than three regular working 
days.  TTD benefits continue until the occurrence of one of the four terminating 
events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 
898 P.2d 542 (Colo. 1995).

2. Respondents have failed to prove that they are entitled to terminate 
TTD benefits pursuant to section 8-42-105(3)(d)(I), C.R.S.  That section provides 
that TTD benefits terminate if:

The attending physician gives the employee a written release 
to return
 to modified employment, such employment is offered to the 
employee
 in writing, and the employee fails to begin such employment.

Claimant must receive the actual written release to return to modified work.  
Popke v. Industrial Claim Appeals Office, 944 P.2d 677.  The statute imposes no 
specific mailing provisions, although WCRP 6 requires certified mail in order for 
the insurer to terminate TTD benefits  without a hearing.  As found, the record 
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evidence fails  to demonstrate that claimant received the actual written release 
and job offer.

3. Because claimant’s injury was after July 1, 1999, sections 8-42-105
(4) and 8-42-103(1)(g), C.R.S. apply.  Those identical provisions state, “In cases 
where it is determined that a temporarily disabled employee is responsible for 
termination of employment, the resulting wage loss shall not be attributable to the 
on-the-job injury.”  Sections 105(4) and 103(1)(g) bar reinstatement of TTD 
benefits when, after the work injury, claimant causes his wage loss  through his 
own responsibility for the loss of employment.  Colorado Springs Disposal d/b/a 
Bestway Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 (Colo.App. 
2002).  An employee is "responsible" if the employee precipitated the 
employment termination by a volitional act that an employee would reasonably 
expect to result in the loss of employment.  Patchek v. Colorado Department of 
Public Safety, W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault 
determination depends upon whether claimant performed some volitional act or 
otherwise exercised a degree of control over the circumstances resulting in 
termination.  See Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 
1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995).  As  found, 
claimant was not responsible for his termination from employment on January 6, 
2009.  Consequently, claimant is not barred from TTD benefits after that date.

ORDER

 It is therefore ordered that:

1.The insurer shall pay to claimant TTD benefits at the rate of $414.81 per 
week commencing December 15, 2008, and continuing thereafter until modified 
or terminated according to law.

2.The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

3.All matters not determined herein are reserved for future determination.

DATED:  June 16, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-782-293
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ISSUES

The issues for determination are average weekly wage, temporary partial 
disability benefits from November 6, 2008 to January 7, 2009, temporary total 
disability benefits from January 8, 2009 to March, temporary partial disability 
benefits from March to April, and temporary total disability benefits from April 
ongoing.   The parties stipulated that the average weekly wage is  $741.59.  The 
parties will calculate the temporary total and partial disability benefits for the 
periods.  All issues not specifically raised at this hearing are reserved.

FINDINGS OF FACT

1. On November 6, 2008, Claimant sustained an admitted injury when 
a heavy door fell on his foot. 

2. On November 6, 2008, Dr. David Orgel restricted Claimant to no 
prolonged standing and/or walking longer than tolerated and no climbing 
stairs  or ladders.  On November 10, 2008, Dr. Orgel continued to restrict 
Claimant to no prolonged standing and/or walking longer than tolerated 
and no climbing ladders.  Dr. Orgel also stated that Claimant should keep 
foot elevated as possible.  

3. On November 12, 2008, Dr. Orgel released Claimant to be the 
outside containment man, inventory control, or airless sprayer operator. 
Claimant returned to work in mid November 2008, but he was not offered 
and did not perform those jobs.  

4. On December 1, 2008, Dr. Mark Siemer released Claimant to return 
to regular duty.  On December 15, 2008, Dr. Siemer placed Claimant back 
on restrictions of no prolonged standing and/or walking longer than 
tolerated, and no climbing stairs or ladders. 

5. On January 7, 2009, Claimant was on the fourth floor, when he told 
his supervisor he was in pain.  The activity of walking up the stairs to the 
fourth floor exceeded his restrictions from December 15, 2008.  

6. On January 8, 2009, Claimant picked up his  check and looked to 
see if he was on standby. He was  not on the list so he thought he did not 
have a job.  Claimant did not quit his employment. 
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7. Claimant was not on the standby list because Pacheco wanted to 
speak to Claimant. Pacheco testified that Claimant was not terminated 
and could return to work at any time.  

8. On January 12, 2009, Dr. Mark Siemer reported Claimant’s 
restrictions as no prolonged standing and/or walking longer than tolerated.

9. An MRI of Claimant’s left foot taken on January 16, 2009, revealed 
a non-displaced, subacute fifth proximal phalangeal head fracture.  There 
was soft tissue edema at the plantar aspect of the fifth metatarsal head.  It 
was reported that this may represent early development of an adventitial 
bursa.  There was also scattered early osteoarthrosis at the first through 
fifth metatarsophalangeal and first metatarsal sesamoidal joints. 

10. On January 26, 2009, Dr. Siemer restricted Claimant to no 
prolonged standing and/or walking longer than tolerated, and reported that 
Claimant must wear a splint. On February 9, 2009, Dr. Siemer reported 
Claimant’s restrictions as no prolonged standing and/or walking longer 
than tolerated. On February 18, 2009, Dr. Jeremiah Cogan noted that 
Claimant felt he had a fear avoidance behavior.  Dr. Cogan stated, “He is 
not doing normal things  and not working because of fear of increased 
pain.”  Dr. Cogan continued Claimant on restrictions of no prolonged 
standing and/or walking longer than tolerated.  

11. Claimant was off work until March 2009 when he found work within 
his restrictions.  He stopped working when the job ended the first of April 
2009.  His new employer offered him a job in Ft. Lyon that was about four 
hours away.  Claimant could not accept that position due to doctor and 
lawyer appointments and family obligations.

12. On March 25, 2009, Dr. Cogan noted that Claimant had returned to 
work, was working light duty within his  restrictions, but he was not sure 
how long the job would last.  Dr. Cogan continued to restrict Claimant to 
no prolonged standing and/or walking longer than tolerated. 

13. On April 21, 2009, Dr. Scott Primack referred Claimant for a 
QSART for the left foot to rule out CRPS crush injury.  Dr. Primack also 
ordered an EMG/NCV of the left foot to rule out left superficial peroneal 
nerve injury. 

CONCLUSIONS OF LAW
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1.Respondents argue that Claimant’s  temporary disability benefits could 
be properly terminated on January 7, 2009, pursuant to the “termination 
statutes.” These statutes generally bar a claimant from receiving temporary total 
disability benefits where he is at fault for the termination of his employment. 
Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S., contain identical language 
stating that in cases "where it is determined that a temporarily disabled employee 
is  responsible for termination of employment the resulting wage loss shall not be 
attributable to the on-the-job injury." In Colorado Springs Disposal v. Industrial 
Claim Appeals Office, 58 P.3d 1061 (Colo.App. 2002), the court held that the 
term "responsible" reintroduced into the Workers' Compensation Act the concept 
of "fault" applicable prior to the decision in PDM Molding, Inc. v. Stanberg, 898 P.
2d 542 (Colo. 1995). Hence the concept of "fault" as it is  used in the 
unemployment insurance context is instructive for purposes of the termination 
statutes. In that context "fault" requires that the claimant must have performed 
some volitional act or exercised a degree of control over the circumstances 
resulting in the termination. Padilla v. Digital Equipment Corp., 902 P.2d 414 
(Colo.App. 1995) opinion after remand 908 P.2d 1185 (Colo.App. 1985). An 
individual acts volitionally if he is able to exercise some degree of control in the 
circumstances that caused the separation. Gonzales v. Industrial Commission, 
740 P.2d 999 (Colo. 1987); Velo v. Employment Solutions Personnel, 988 P.2d 
1139 (Colo.App. 1998). That determination must be based upon an examination 
of the totality of circumstances. Id. 

2.The Workers’ Compensation Act is intended to be “remedial and 
beneficent in purpose, and should be liberally construed” in order to accomplish 
these goals.  Davison v. Industrial Claim Appeals Office & Mobley v. Industrial 
Claim Appeals Office, 84 P.3d 1023 (Colo. 2004).

3.The termination statutes do not apply since Claimant’s employment has 
not been terminated by Claimant or by Employer.  Claimant did not quit his 
employment.  He left his employment on January 16, 2009, when the job duties 
he was  performing were beyond his restrictions.  He checked to see if he was 
assigned other employment, but he was not.  Even if one would conclude under 
these circumstances that Claimant’s employment was terminated, Claimant is not 
at fault for termination when restrictions are not being accommodated.  Kinsey v. 
Service Mgmt Systems, I.C.A.O., W.C. 4-414-499, (ICAO, August 3, 2000). 
Claimant was not a fault for the termination.

4.Insurer is  liable for temporary total and temporary partial disability 
benefits after January 7, 2009.  Temporary disability benefits continue until 
terminated pursuant to law. 

ORDER

 It is therefore ordered that Insurer shall pay Claimant temporary total or 
temporary partial disability benefits  after January 7, 2009.  Benefits continue until 
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terminated pursuant to law.  Insurer shall pay interest to Claimant at the rate of 
8% per annum on all amounts of compensation not paid when due.

Matters not determined herein are reserved for future determination.

DATED:  June 3, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-782-620

ISSUES

Did Claimant prove by a preponderance of the evidence that she 
suffered a compensable injury arising out of and in the course of her employment 
with Respondent-employer on June 19, 2009?

The parties stipulated that if the claim is found compensable, 
Respondents are liable for mileage reimbursement to Claimant in the amount of 
$25.00 for Claimant’s travel to and from authorized medical appointments.

FINDINGS OF FACT

1. Claimant is employed in the fuel department for employer.  
Claimant began working for employer on August 26, 2008.  On January 
19, 2009, Claimant testified that she arrived at work at approximately 5:30 
a.m. and proceeded to perform her job duties  that included filling water 
dispensers used to clean windshields.  In order to fill the water dispensers, 
Claimant would fill eight (8) buckets with water.  Each bucket held 
approximately five (5) gallons of water.  Claimant would place the buckets 
of water into a cart and push the cart out to the fuel island where the water 
dispensers were located.  Claimant testified that not all of the water 
buckets had handles and Claimant would lift the bucket to the wire guard 
in one motion, then lift the bucket to the bumper guard in the next motion 
before lifting the bucket to fill the water dispenser.

2. Claimant testified that on January 19, 2009 at approximately 6:00 
a.m., while lifting one of the buckets  of water to fill the dispenser, Claimant 
had an immediate onset of pain in her back and down both legs.  Claimant 
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testified that she also experienced dizziness.  Claimant continued to work 
her regular shift despite her ongoing physical complaints until her first 
scheduled break at 9:00 a.m.  At 9:00 a.m., another employee came to the 
fuel center to relieve Claimant for her regularly scheduled break.  During 
her break, Claimant reported her injury to Ms. Martinez and Ms. Leach.  
Claimant was eventually referred to Ms. Newell to report her injury and 
Ms. Newell made an appointment for Claimant to receive medical 
treatment with Dr. Heyl later that afternoon.  Claimant testified that she 
continued to receive medical treatment that initially did not provide 
significant relief and continues to experience problems with her back 
getting up and down; however, Claimant testified that she is  currently 99% 
better than she was on January 19, 2009 and is  able to get through the 
day without pain medication.

3. Respondent presented the testimony of Ms. Leech, a customer 
relations manager for employer.  Ms. Leech testified that she arrived at 
work at approximately 9:00 a.m. on January 19, 2009 and spoke with 
Claimant who reported that her back was hurting her.  Ms. Leech paged 
Ms. Newell to have the injury reported, but Ms. Newell was in a meeting 
and asked if Claimant’s injury could wait.  Ms. Leech believed Claimant 
was merely reporting the injury and believed Claimant was not in 
immediate need of medical assistance.  Ms. Leech advised Claimant to 
return to work and report her injury to Ms. Newell after the meeting.  Ms. 
Leech testified that 10 to 15 minutes later, Ms. Martinez received a phone 
call from Claimant in the fuel center and Claimant reported that her back 
was hurting and she needed to go home.  Ms. Leech testified that she was 
surprised that Claimant’s purported need was so urgent.  Ms. Leech also 
testified that Claimant told her that her back had been hurting “for a while”.  
Respondents also presented testimony from Ms. Newell, the assistant 
store manager for employer.  Ms. Newell testified that she became aware 
of Claimant’s injury on January 19, 2009 when Ms. Leech paged her and 
reported that Claimant had injured herself.  Ms. Newell asked if it was an 
emergency as she was currently in a meeting.  After being advised by Ms. 
Leech that this was  not an emergency, Ms. Newell continued with her 
meeting.  Ms. Newell later met with Claimant and referred Claimant for 
medical treatment with Dr. Heyl.

4. Respondents presented evidence in the form of employment 
records which document Ms. Newell reviewing a surveillance video of the 
alleged incident.  Ms. Newell notes in the employee incident claim form 
that after reviewing the video, there was no indication of an injury while 
Claimant is filling the windshield wash on the morning of January 19, 
2009.  Ms. Newell testified at hearing that she does not believe the video 
she reviewed prior to filling out the incident claim form still exists.
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5. Claimant was evaluated by Dr. Heyl on January 19, 2009.  Dr. Heyl 
noted that Claimant reported an injury to her low back while lifting a very 
heavy bucket full of water when she had sudden pain develop in her lower 
back along with sciatic-type pain radiating down the posterior aspect of 
both lower extremities into the feet associated with bilateral toe numbness.  
Dr. Heyl diagnosed Claimant was having acute low back pain with 
symptoms and features suggesting centrally herniated lumbar disk and 
associated in her lumbar muscle strain.  Dr. Heyl referred the Claimant to 
Dr. Wyman for orthopedic consultation and consideration of a lumbar 
spine magnetic resonance image (“MRI”).

6. Claimant underwent an MRI of the lumbar spine on January 22, 
2009.  The MRI revealed a small annular tear at the L5-S1 level on the 
right of the midline with a small right paracentral and lateral recess disk 
protrusion which was  contacting but not displacing the transiting right S1 
nerve root.  The MRI also revealed a far right lateral recess disk protrusion 
at L4-5 contacting the exiting L4 nerve root but not displacing it and a left 
foraminal disk protrusion at L3-4 contacting and slightly posteriorly 
displacing the exiting left L3 nerve root.

7. Claimant was evaluated by Dr. Wyman on January 29, 2009 with 
complaints of back and leg pain that had reportedly been present since 
January 19, 2009.  Claimant reported a consistent accident history of 
experiencing significant back and leg pain while lifting a heavy bucket of 
water.  Dr. Wyman noted that Claimant had reports of shooting pain in the 
S1 nerve distribution to the calf.  Dr. Wyman reviewed the MRI and noted 
that none of the disk protrusions appear to put any significant pressure on 
any of the nerve roots.  Dr. Wyman took Claimant off of work completely 
and referred the Claimant to Spine Colorado for further management.

8. Claimant returned to Dr. Heyl on February 3, 2009.  Dr. Heyl 
reviewed Claimant’s MRI and noted that the MRI did not show significant 
disk herniation or nerve root impingement.  Dr. Heyl noted that if Claimant 
were in a great deal of pain, it is presumably from a lumbar strain.  Dr. 
Heyl continued Claimant’s  work restrictions keeping Claimant completely 
off of work and recommended Claimant return after her consultation with 
Spine Colorado.

9. Claimant was examined by Dr. Wallach at Spine Colorado on 
February 18, 2009.  Claimant again provided a consistent accident history 
and reported that after her injury she was referred for physical therapy.  
The physical therapy reportedly did not help Claimant’s symptoms.  Dr. 
Wallach diagnosed Claimant with right-sided sciatica and disc 
degeneration at the L5 level with annular tear on the right side.  Dr. 
Wallach also diagnosed Claimant as having generalized hyperreflexia.  Dr. 
Wallach noted that Claimant presented a complicated case, and stated 
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that the pain generator could be an acute injury to the L5 disc, while also 
noting that it is  impossible to tell based on the MRI if the annular tear at L5 
was old or new.  Dr. Wallach noted that if the annular tear was new, it 
could drive a lot of the axial back pain and some of the radiated pain.  Dr. 
Wallach also noted that Claimant’s sciatica could be caused by the 
impression of the S1 and possibly L5 nerve roots or cold be referred 
symptoms from the disc or myofacial structures.  Dr. Wallach 
recommended epidural steroid injections  along the L5 and S1 nerves and 
up to the L5 disc and prescribed Celebrex.  Dr. Wallach concurred with the 
work restrictions set for the Drs. Heyl and Wyman and kept Claimant off of 
work completely.

10. Claimant returned to Dr. Heyl on February 23, 2009 with continued 
complaints of “unbearable” pain and right sciatic pain, but no numbness or 
tingling into the feet.  Dr. Heyl recommended that Claimant increase her 
use of Neurontin and requested the Claimant follow up in one week.  
Claimant returned to Dr. Heyl on March 11, 2009 and reported that her 
attempts to increase her Neurontin resulted in daytime grogginess and 
impaired functioning.  Dr. Heyl noted that Claimant’s employer was 
denying her workers’ compensation claim and provided Claimant with an 
extended work excuse until Claimant was evaluated by her primary care 
physician.  

11. Claimant testified at hearing that she sought treatment with Dr. 
Bagge on April 29, 2009 after Respondent denied further treatment with 
Dr. Heyl.  Dr. Bagge is Claimant’s primary care physician.  Claimant 
testified that Dr. Bagge recommended physical therapy.

12. Respondents presented the testimony of Robert Orozco, a private 
investigator.  Mr. Orozco testified that he conducted surveillance of 
Claimant on April 29, April 30, May 1 and May 2, 2009.  Mr. Orozco 
obtained approximately 27 minutes of footage of Claimant over the four 
days of surveillance.  The 27 minutes contain activities that took place on 
May 1 and May 2, 2009.  The parties reviewed the entire videotape at that 
hearing and the ALJ has reviewed the videotape entered into evidence.  
The videotape depicts the Claimant walking, driving, and shopping.  The 
videotape also depicts Claimant lifting what appears to be her four year 
old son to carry her son from her car to her home during a rainstorm.

13. Claimant has a prior history of complaints of low back pain relating 
to a kidney stone in August, 2008.  Claimant also had a recurrence of the 
kidney stone complaints in March, 2009.  The ALJ finds that both of these 
incidents are unrelated to Claimant’s alleged workers’ compensation injury.

14. The ALJ finds the testimony of the Claimant and the medical 
records from Drs. Heyl, Wyman and Wallach credible.  Claimant provided 
a consistent accident history following her injury in her testimony at the 
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hearing and to each of her treating physicians.  The ALJ finds that it is 
more probably true than not that Claimant suffered an onset of acute pain 
while lifting the bucket of water on January 19, 2009.  The ALJ finds that 
the treating physicians have recommended a course of treatment, 
including possible epidural steroid injections, to treat Claimant’s onset of 
low back pain.  The ALJ finds that Claimant reported the injury to her 
employer during her first scheduled break and the accident history 
provided to the treating physicians is  consistent with the accident history 
provided to the employer.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  Likewise, Respondents have the burden of 
proving any affirmative defenses raised at hearing by a preponderance of the 
evidence.  A preponderance of the evidence is  that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A 
Workers’ Compensation case is decided on its merits.  Section 8-43-201, supra.

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, 
Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  
Claimant shoulders the burden of proving by a preponderance of the 
evidence that her injury arose out of the course and scope of her 
employment with employer.  Section 8-41-301(1), C.R.S.; see City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  The fact that an employee 
has suffered a previous disability or impairment or received compensation 
therefore shall not preclude compensation for a later injury or for death.  
Section 8-42-104(1), C.R.S.  

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s  testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; 
whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P2d 
1205 (1936); CJI, Civil 3:16 (2008).
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4. As found, Claimant has shown that it is more probably true than not 
that she suffered an acute onset of low back pain necessitating medical 
treatment on January 19, 2009 while lifting a bucket of water while in the 
course and scope of her employment with employer.  

5. W.C.R.P. 18-6(E) requires Respondents to reimburse Claimant for 
reasonable and necessary mileage expenses for travel to and from 
medical appointments and reasonable mileage to obtain prescription 
medication.  The parties  have stipulated that if the claim is found to be 
compensable, Respondents are liable for medical mileage in the amount 
of $25.00.

ORDER

 It is therefore ordered that:

 1. Respondents shall reimburse Claimant medical mileage in the 
amount of $25.00 for Claimant’s travel for treatment with Drs. Heyl, Wyamn and 
Wallach and Claimant’s receipt of physical therapy in addition to mileage to 
obtain prescription medications.

All matters not determined herein are reserved for future determination.

DATED:  June 10, 2009

Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-782-805

ISSUES

 1. Whether Claimant has established by a preponderance of the 
evidence that he suffered a compensable respiratory exposure to sulfuric acid 
during the course and scope of his employment with Employer on December 24, 
2008.

 2. Whether Claimant has demonstrated by a preponderance of the 
evidence that he is  entitled to authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of his respiratory exposure.

FINDINGS OF FACT
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 1. Claimant is a 54 year-old male who has been in the construction 
business for approximately 20 years.  In early October 2008 he applied for a job 
with Employer at the McMurdo Station in Antarctica.  McMurdo Station is a 
research facility maintained by the United States.       

 2. Employer hired Claimant and transported him to Antarctica in early 
November 2008.  Claimant performed various construction projects and repairs 
pursuant to work orders.  He spent approximately 50% of his  work time at a 
power station and the remainder of his time performing repairs in other parts  of 
McMurdo Station.

 3. On December 24, 2008 Employer directed Claimant to fill four large 
diesel batteries with sulfuric acid.  Claimant explained that he was working in a 
small room that was approximately 10 feet wide by 20 feet long.  He commented 
that there was little ventilation in the room and he did not receive a personal 
ventilation device.  Claimant stated that he filled the batteries  with in excess of 20 
gallons of sulfuric acid over a five-hour period.

 4. Claimant testified that after he finished filling the batteries his face 
and hands turned red as  if they had been sun burned.  He subsequently 
developed a cough that worsened when he lay down.  Claimant experienced 
shortness of breath and felt extremely tired.  He also explained that he coughed 
blood.  Claimant reported his symptoms to his supervisor and was transported 
back to the United States on December 29, 2008.

 5. Claimant returned to his home in Parker, Colorado.  He continued 
to experience shortness of breath, coughing and wheezing.  On January 9, 2009 
he visited the Parker Adventist Emergency Department for medical treatment.  
Based on Claimant’s history the emergency room physician considered a number 
of different diagnoses but concluded that Claimant’s  condition was related to a 
chemical pneumonitis.  The emergency room physician prescribed an Albuterol 
inhaler and Prednisone for Claimant’s respiratory symptoms.

 6. Insurer directed Claimant to Authorized Treating Physician (ATP) 
Robert W. Watson, Jr., M.D. for treatment.  On January 12, 2009 Claimant visited 
Dr. Watson for an evaluation.  Claimant recounted the December 24, 2009 
incident with sulfuric acid.  He also noted that he had been a smoker for 
approximately 20 years.  Dr. Watson determined that Claimant suffered “a [r]
eported history of respiratory pneumonitis secondary to battery acid, with 
possible reactive airway disorder.”  Dr. Watson continued the medications that 
had been prescribed by the emergency room physician and scheduled a follow-
up appointment.

 7. Claimant returned to Dr. Watson on January 19, 2009.  Dr. Watson 
diagnosed Claimant with “[c]hronic cough, secondary to chemical pneumonitis.”  
He remarked that Claimant was “clinically doing well” but referred him to Sander 
Orent, M.D. for an evaluation because of Dr. Orent’s expertise in toxicology.
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 8. On January 22, 2009 Claimant visited Dr. Orent for an evaluation.  
Dr. Orent obtained a history that detailed Claimant’s exposure to sulfuric acid for 
six or seven hours in an unventilated enclosure with temperatures in the mid 30s.  
Claimant remarked that his cough began the day after the sulfuric acid exposure.  
Dr. Orent observed that two spirometry tests were normal, two chest x-rays were 
normal and Claimant had recently returned from sea level.  Dr. Orent concluded 
that Claimant had not suffered a chemical exposure on December 24, 2009.

 9. Dr. Orent provided multiple reasons for his conclusions.  He 
explained that Claimant did not develop his coughing symptoms for 
approximately 24 hours following the sulfuric acid exposure.  Dr. Orent remarked 
that, if Claimant had suffered a significant sulfuric acid exposure, he would have 
immediately developed symptoms that included a cough.  Claimant also would 
have reported irritation to his eyes and a sore throat.

 10. Dr. Orent commented that Claimant did not have a “substantial 
sulfuric acid exposure in the sense of having created any significant disease in 
the lungs or airways.”  He attributed Claimant’s condition to an extensive history 
of cigarette smoking and a return to elevation after having been at sea level in 
Antarctica for almost two months.  Nevertheless, Dr. Orent remarked that 
Claimant probably had “mild chronic bronchitis  from his cigarette abuse” that may 
have been “transiently aggravated by an inhalational exposure to sulfuric acid.”  
Dr. Orent summarized that it was “reasonable to give [Claimant] a course of 
antibiotics as [there] is possibly some mild respiratory irritation from sulfuric acid 
resulting in a secondary infection in a patient with underlying chronic bronchitis.”

 11. On February 2, 2009 Claimant returned to Dr. Watson for an 
evaluation.  Dr. Watson commented that Claimant had undergone pulmonary 
function tests after his visit to the emergency room on January 9, 2009.  He 
stated that the test results  were comparable to the testing that had been done 
prior to the time Claimant traveled to Antarctica.  Furthermore, additional 
pulmonary function tests on January 19, 2009 revealed improved results  in 
comparison to the two prior tests.  Dr. Watson also explained that a chest CT 
scan did not reveal any evidence of chemical pneomonitis  and was essentially 
normal.  Based on the diagnostic testing, he concluded that Claimant’s persistent 
cough was the result of extensive tobacco abuse.  Dr. Watson thus discharged 
Claimant at Maximum Medical Improvement (MMI).

 12. Claimant testified that prior to his sulfuric acid exposure on 
December 24, 2008 he had not experienced persistent coughing or shortness of 
breath.  He had engaged in extensive hiking and activities with his children prior 
to his work for Employer.  However, he noted that in the first two months after he 
returned from Antarctica he experienced coughing, shortness of breath and 
weakness.  Claimant’s symptoms subsequently improved over the period from 
February through April 2009.
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 13. Claimant has demonstrated that it is more probably true than not 
that he suffered a compensable respiratory exposure to sulfuric acid during the 
course and scope of his employment with Employer on December 24, 2008.  His 
sulfuric acid exposure on December 24, 2008 aggravated, accelerated, or 
combined with his  pre-existing chronic bronchitis to produce a need for medical 
treatment.  As credibly explained by Dr. Orent, Claimant probably suffered mild 
chronic bronchitis  from cigarette abuse that was transiently aggravated by an 
inhalational exposure to sulfuric acid.  Claimant credibly explained that he had 
not experienced persistent coughing or shortness of breath prior to December 
24, 2008.  However, he experienced respiratory difficulties after he returned 
home from Antarctica.  Claimant’s history of his sulfuric acid exposure, 
subsequent symptoms and gradual resolution of the symptoms constitutes a 
chronology of events that is consistent with a toxic exposure to sulfuric acid on 
December 24, 2008.  Moreover, Claimant’s account is consistent with Dr. Orent’s 
comments that he suffered a transient inhalational exposure to sulfuric acid.  
Although diagnostic testing did not provide evidence of a toxic exposure, the 
testing was performed significantly after the exposure.  Therefore, Claimant has 
produced sufficient persuasive evidence to demonstrate a causal connection 
between his employment and his respiratory condition.

 14. Claimant’s visit to the Parker Adventist Emergency Department for 
shortness of breath, coughing and wheezing on January 9, 2009 constituted 
emergency medical treatment that was necessitated by his  December 24, 2008 
sulfuric acid exposure.  The emergency room visit thus did not require 
Employer’s authorization.

 15. Claimant has established that it is more probably true than not that 
he received authorized medical treatment that was reasonable and necessary to 
cure and relieve the effects of his respiratory exposure.  Claimant’s  need for 
medical treatment subsequent to December 24, 2008 was caused by his sulfuric 
acid exposure.  The treatment he received was designed to alleviate the effects 
of his respiratory condition.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
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injured worker or the rights  of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. For a claim to be compensable under the Act, a claimant has  the 
burden of proving that he suffered a disability that was proximately caused by an 
injury arising out of and within the course and scope of employment.  §8-41-301
(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof 
of causation is  a threshold requirement that an injured employee must establish 
by a preponderance of the evidence before any compensation is  awarded.  
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); 
Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The question of 
causation is  generally one of fact for determination by the Judge.  Faulkner, 12 P.
3d at 846.

 5. A pre-existing condition or susceptibility to injury does not disqualify 
a claim if the employment aggravates, accelerates, or combines with the pre-
existing condition to produce a need for medical treatment.  Duncan v. Industrial 
Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a 
claimant experiences symptoms while at work, it is for the ALJ to determine 
whether a subsequent need for medical treatment was caused by an industrial 
aggravation of the pre-existing condition or by the natural progression of the pre-
existing condition.  In re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has  demonstrated by a preponderance of the 
evidence that he suffered a compensable respiratory exposure to sulfuric acid 
during the course and scope of his employment with Employer on December 24, 
2008.  His sulfuric acid exposure on December 24, 2008 aggravated, 
accelerated, or combined with his pre-existing chronic bronchitis to produce a 
need for medical treatment.  As credibly explained by Dr. Orent, Claimant 
probably suffered mild chronic bronchitis  from cigarette abuse that was 
transiently aggravated by an inhalational exposure to sulfuric acid.  Claimant 
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credibly explained that he had not experienced persistent coughing or shortness 
of breath prior to December 24, 2008.  However, he experienced respiratory 
difficulties after he returned home from Antarctica.  Claimant’s history of his 
sulfuric acid exposure, subsequent symptoms and gradual resolution of the 
symptoms constitutes a chronology of events that is consistent with a toxic 
exposure to sulfuric acid on December 24, 2008.  Moreover, Claimant’s account 
is  consistent with Dr. Orent’s  comments that he suffered a transient inhalational 
exposure to sulfuric acid.  Although diagnostic testing did not provide evidence of 
a toxic exposure, the testing was performed significantly after the exposure.  
Therefore, Claimant has  produced sufficient persuasive evidence to demonstrate 
a causal connection between his employment and his respiratory condition.

Medical Benefits

 7. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
(Colo. 1994).  It is the Judge’s sole prerogative to assess the sufficiency and 
probative value of the evidence to determine whether the claimant has met his 
burden of proof.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.
2d 251, 252 (Colo. App. 1999).

 8. Section 8-43-404(5)(a), C.R.S. grants employers the initial authority 
to select the ATP.  However, in a medical emergency a claimant need not seek 
authorization from his employer or insurer before seeking medical treatment from 
an unauthorized medical provider.  Sims v. Industrial Claim Appeals Office, 797 P.
2d 777, 781 (Colo. App. 1990).  The question of whether an emergency exists is 
dependent on the particular circumstances of the case.  In re Timko, W.C. No. 
3-969-031 (ICAP, June 29, 2005).  As found, Claimant’s visit to the Parker 
Adventist Emergency Department for shortness of breath, coughing and 
wheezing on January 9, 2009 constituted emergency medical treatment that was 
necessitated by his  December 24, 2008 sulfuric acid exposure.  The emergency 
room visit thus did not require Employer’s authorization.

 9. As found, Claimant has established by a preponderance of the 
evidence that he received authorized medical treatment that was reasonable and 
necessary to cure and relieve the effects of his respiratory exposure.  Claimant’s 
need for medical treatment subsequent to December 24, 2008 was caused by his 
sulfuric acid exposure.  The treatment he received was designed to alleviate the 
effects of his respiratory condition.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:
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1. Claimant suffered a compensable respiratory exposure to sulfuric 
acid during the course and scope of his employment with Employer on December 
24, 2008.

2. Respondents are financially responsible for all of Claimant’s 
medical costs for his respiratory symptoms as a result of his December 24, 2008 
sulfuric acid exposure.

DATED: June 22, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-782-911

ISSUES

 1. Whether Claimant has established by a preponderance of the 
evidence that he suffered a compensable right inguinal hernia during the course 
and scope of his employment with Employer on September 30, 2007.

 2. Whether Claimant has demonstrated by a preponderance of the 
evidence that he is  entitled to authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of an industrial injury.

FINDINGS OF FACT

 1. Claimant is a 62-year male who worked for Employer as a cashier.  
His duties involved carrying and lifting items at a “check-out” counter in a retail 
store.      

 2. Claimant testified that on approximately September 30, 2007 he 
lifted a case of water bottles while performing his job duties.  He felt something 
“pop” and experienced the immediate onset of a burning sensation in his  groin 
area.  Claimant remarked that he continued to perform his job.  However, he 
noticed a bump on the right side of his groin after he returned home.

 3. On October 1, 2007 Claimant contacted personal physician Michael 
C. Barlow, M.D. and reported his symptoms.  Dr. Barlow referred Claimant to 
general surgeon William M. MacPhee for a hernia evaluation.  Claimant had 
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visited Dr. Barlow on September 13, 2007 and Dr. Barlow had determined that 
Claimant was not suffering from a hernia.

 4. On October 10, 2007 Claimant visited Dr. MacPhee for an 
evaluation.  Dr. MacPhee recounted that Claimant first noticed the hernia two to 
three years prior to the examination but recently experienced a burning sensation 
when he was straining.  Claimant also reported that the hernia was  slowly 
increasing in size.  Dr. MacPhee noted that Claimant had not reported any 
previous hernias but that his  brother had undergone hernia surgery.  During Dr. 
MacPhee’s deposition he confirmed Claimant’s  reported hernia history.  Dr. 
MacPhee diagnosed Claimant with a right inguinal hernia and recommended 
surgical repair.

 5. Claimant testified that he had not experienced any hernia 
symptoms prior to September 30, 2007.  However, on August 22, 2005 Claimant 
had visited Dr. Barlow for an evaluation.  Dr. Barlow noted that Claimant had a 
small, right inguinal hernia that was easily reducible.  He referred Claimant to Dr. 
MacPhee for an evaluation of the hernia and to determine whether Claimant 
should undergo a surgical repair.  Claimant did not subsequently have the hernia 
repaired.

 6. Following his October 10, 2007 medical evaluation with Dr. 
MacPhee Claimant elected not to undergo hernia repair surgery.  He instead 
chose to wear a truss for his condition.  Claimant explained that he continued to 
perform his regular work activities  through November of 2008.  He then noticed a 
significant increase in his hernia symptoms.

7. At the time of Claimant’s September 30, 2007 lifting incident both 
Sue Simpleman and Rosario Rothmiller served as Claimant’s direct supervisors.  
In the months following the incident, Claimant did not notify either of his 
supervisors that he suffered an industrial injury, was experiencing discomfort or 
needed to modify his  work duties.  Claimant acknowledged that he did not notify 
Employer about his condition or request any change in work duties until he 
reported the injury to his Human Resource Team Leader, Patricia Ortiz, in 
November 2008.

8. Ms. Ortiz testified that during her November 2008 meeting with 
Claimant he was unable to provide any specific time or date for the lifting 
incident.  She also remarked that Claimant could not describe how the injury 
occurred.  The information received was so minimal that Ms. Ortiz asked 
Claimant to submit a letter containing sufficient information so that she could file 
a claim on his behalf.

9. In November of 2008 Claimant contacted Dr. MacPhee and 
challenged the medical history in the October 10, 2007 report.  Initially, Dr. 
MacPhee wrote a note that he was mistaken about Claimant’s two to three year 
hernia history prior to the examination because the history involved Claimant’s 
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brother.  However, based on a subsequent conversation with Claimant, Dr. 
MacPhee noted that Claimant suffered a hernia for only five months prior to the 
examination.  Claimant later advised Dr. MacPhee that he began to suffer hernia 
symptoms in September or October 2007.

10. Respondent referred Claimant to Concentra Medical Centers for an 
evaluation.  On January 22, 2009 he visited Raymond F. Rossi, M.D.  Claimant 
recounted that he developed right groin pain in September 2007 after lifting a case 
of water at work.  Dr. Rossi determined that Claimant suffered from a right 
reducible inguinal hernia.  Based on Claimant’s history he concluded that there was 
a greater than fifty percent chance that Claimant’s condition was caused by his 
work activities.  However, during Dr. Rossi’s deposition, he acknowledged that he 
was unaware of the August 22, 2005 report from Dr. Barlow and the multiple hernia 
histories that Claimant had provided to Dr. MacPhee.  Dr. Rossi explained that, in 
the absence of an accurate medical history, he would be unable to properly assess 
the cause of Claimant’s condition.

11. At Dr. MacPhee’s deposition he explained that hernias typically 
become larger and more symptomatic over time.  He noted that it is  not possible 
to ascertain the length of time that a hernia has been present.  Dr. MacPhee 
commented that smaller hernias, such as Claimant’s, can remain unnoticed and 
later become symptomatic.  He remarked that small hernias can be “difficult to 
demonstrate at any particular time.  They may be present on one day and then 
not on the next.”  Nevertheless, Dr. MacPhee acknowledged that it was possible 
that Claimant’s hernia could have developed while he was  working as a cashier 
for Employer in September or October 2007.  He remarked that a surgical repair 
constituted reasonable and necessary treatment for Claimant’s  right inguinal 
hernia.

12. Claimant has failed to demonstrate that it is more probably true 
than not that he suffered a compensable right inguinal hernia during the course 
and scope of his  employment with Employer on September 30, 2007.  His 
employment activities on September 30, 2007 did not aggravate, accelerate, or 
combine with his pre-existing inguinal hernia to produce a need for medical 
treatment.  Claimant’s  testimony is inconsistent with the medical evidence.  
Claimant asserted that he experienced a spontaneous onset of symptoms around 
September 30, 2007 while lifting a case of water as part of his  job duties.  
However, the medical report of Dr. Barlow reveals that he had identified a right 
inguinal hernia as early as August 22, 2005 and referred Claimant to Dr. MacPhee 
for possible surgical repair.  Claimant did not visit Dr. MacPhee until October 10, 
2007 and noted that he had suffered from hernia symptoms for two to three years.  
Claimant also explained that he had experienced a slow or gradual increase in the 
severity of his condition.  Moreover, Claimant continued to work through November 
of 2008 before he reported the incident to Employer.  During the time, he contacted 
Dr. MacPhee’s office about changing the history in the October 10, 2007 report.  He 
initially told Dr. MacPhee that the history should be changed to document that a 
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hernia had existed for approximately five months prior to the October 10, 2007 
examination.  Furthermore, when Claimant first reported his symptoms to Ms. 
Ortiz, he was unable to identify a specific time for the onset of his condition or to 
give a description of the mechanics of his  injury.  Finally, Dr. MacPhee testified that 
smaller hernias, such as Claimant’s, can remain unnoticed, can be “difficult to 
demonstrate” and may later become symptomatic.  The progression of 
Claimant’s symptoms is  consistent with Dr. MacPhee’s characterization.  
Accordingly, a review of the medical records reveals  that Claimant’s need for 
medical treatment was caused by the natural progression of his  pre-existing 
hernia condition. 

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights  of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has  the 
burden of proving that he suffered a disability that was proximately caused by an 
injury arising out of and within the course and scope of employment.  §8-41-301
(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof 
of causation is  a threshold requirement that an injured employee must establish 
by a preponderance of the evidence before any compensation is  awarded.  
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); 
Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The question of 
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causation is  generally one of fact for determination by the Judge.  Faulkner, 12 P.
3d at 846.

 5. A pre-existing condition or susceptibility to injury does not disqualify 
a claim if the employment aggravates, accelerates, or combines with the pre-
existing condition to produce a need for medical treatment.  Duncan v. Industrial 
Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a 
claimant experiences symptoms while at work, it is for the ALJ to determine 
whether a subsequent need for medical treatment was caused by an industrial 
aggravation of the pre-existing condition or by the natural progression of the pre-
existing condition.  In re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that he suffered a compensable right inguinal hernia during the 
course and scope of his employment with Employer on September 30, 2007.  His 
employment activities on September 30, 2007 did not aggravate, accelerate, or 
combine with his pre-existing inguinal hernia to produce a need for medical 
treatment.  Claimant’s  testimony is inconsistent with the medical evidence.  
Claimant asserted that he experienced a spontaneous onset of symptoms around 
September 30, 2007 while lifting a case of water as part of his  job duties.  
However, the medical report of Dr. Barlow reveals that he had identified a right 
inguinal hernia as early as August 22, 2005 and referred Claimant to Dr. MacPhee 
for possible surgical repair.  Claimant did not visit Dr. MacPhee until October 10, 
2007 and noted that he had suffered from hernia symptoms for two to three years.  
Claimant also explained that he had experienced a slow or gradual increase in the 
severity of his condition.  Moreover, Claimant continued to work through November 
of 2008 before he reported the incident to Employer.  During the time, he contacted 
Dr. MacPhee’s office about changing the history in the October 10, 2007 report.  He 
initially told Dr. MacPhee that the history should be changed to document that a 
hernia had existed for approximately five months prior to the October 10, 2007 
examination.  Furthermore, when Claimant first reported his symptoms to Ms. 
Ortiz, he was unable to identify a specific time for the onset of his condition or to 
give a description of the mechanics of his  injury.  Finally, Dr. MacPhee testified that 
smaller hernias, such as Claimant’s, can remain unnoticed, can be “difficult to 
demonstrate” and may later become symptomatic.  The progression of 
Claimant’s symptoms is  consistent with Dr. MacPhee’s characterization.  
Accordingly, a review of the medical records reveals  that Claimant’s need for 
medical treatment was caused by the natural progression of his  pre-existing 
hernia condition.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:
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Claimant’s request for Workers’ Compensation benefits  is denied and 
dismissed.

DATED: June 26, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-783-526

ISSUES

 Whether claimant suffered a compensable injury that arose out of the 
course and scope of his employment while working for Knack on January 
16, 2009.

 Whether claimant suffered wage loss as a result of a compensable injury 
and is  owed temporary total disability benefits  as result of his January 16, 
2009 injuries.

 Whether claimant earned an average weekly wage of $4000 while working 
for Knack.

 Whether Knack, individually and doing business  as Chris’s  Light 
Company, carried workers’ compensation insurance on January 16, 2009.

 Whether medical treatment received by claimant on and after January 16, 
2009 was reasonable, necessary, related and authorized.

 Whether penalties for failing to carry workers’ compensation insurance on 
January 16, 2009 should be awarded.

 Whether claimant suffered a disfigurement as a result of his work related 
injuries.

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:
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Knack is an individual who operates a business hanging holiday lights on 
residential homes.  Knack operated this business  under the trade name of 
Chris’s Light Company.  Knack was non-insured for liability for workers’ 
compensation benefits.  In November of 2008, Knack hired claimant to work for 
him providing seasonal labor in his holiday lighting business.  On January 16, 
2009, claimant sustained severe injuries when he slipped on ice on a residential 
roof and fell to the ground.   

Claimant showed it more probably true than not that he was Knack’s employee at 
the time of his  injury on January 16, 2009.  On January 16th, claimant was 
performing services  for hire for Knack.  Knack was claimant’s employer at the 
time of his injury.  Claimant’s injury arose out of the course and scope of his 
employment for Knack.  Because he operated his business as an individual, and 
not as a corporate entity, Knack is personally liable for claimant’s injury.

Crediting his  testimony, Knack paid claimant $10.00 per hour.  Claimant worked 
for Knack on November 22nd, 23rd, 26th, 29th, and 30th, 2008.  Claimant also 
worked for Knack on December 6th, 7th, and 13th, 2008.  On November 22nd, 
Knack paid claimant $80; on November 23rd, $45; on November 26th, $100; on 
November 29th, $60; on November 30th, $40; on December 6th, $50; on 
December 7th, $80; and on December 13th, $40.  Claimant next worked for Knack 
on January 16, 2009.

Claimant showed it more probably true than not that an average weekly wage of 
$400 more fairly approximates his  wage loss and diminished earning capacity as 
a result of his injury.  Knack paid claimant an hourly wage of $10.00.  Because 
claimant’s work for Knack was sporadic and seasonal, the Judge finds a full-time 
weekly wage of 40 hours times  $10.00 per hour a more fair approximation of 
claimant’s wage loss due to his injury.

Knack telephone “911” and referred claimant to Littleton Adventist Hospital for 
urgent medical treatment.  At Littleton Adventist Hospital, Orthopedic Surgeon 
John A. Prall, M.D., diagnosed a burst fracture at the L3 level of claimant’s 
lumbar spine, a compression fracture at the T12 level of his thoracic spine, and 
epidural hematoma from the T12 through L5 levels.  On January 17th, Dr. Prall 
performed surgery, including a laminectomy procedure at multiple levels  of 
claimant’s spine and posteriolateral fusion of the L2 through L4 levels.   Dr. Prall 
discharged claimant from Littleton Adventist Hospital on January 27, 2009.  The 
treatment claimant received from Dr. Prall and from providers to whom Dr. Prall 
referred him was alike authorized and reasonably necessary to cure and relieve 
the effects of his work-related injury.

Crediting his  testimony, claimant’s medical bills  from Littleton Adventist Hospital, 
Dr. Prall, and providers to whom Dr. Prall referred him are at least $25,000, and 
may exceed that amount.
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Claimant showed it more probably true than not that his injury proximately 
caused his temporary, total wage loss from January 16, 2009, ongoing.  As a 
result of claimant’s  work-related injury, Dr. Prall hospitalized him until January 27, 
2009.  At the time of discharge, Dr. Prall imposed physical activity restrictions of 
no lifting over 10 pounds.  Dr. Prall further ordered claimant to wear his back 
brace at all times out of bed, except when showering.  These restrictions 
prevented claimant from performing his  regular job as a seasonal labor 
employee.  The Judge took judicial notice in finding that 125 days elapsed 
between the date of injury and date of hearing on May 20, 2009.    

As a result of the surgery performed by Dr. Prall, claimant sustained scarring 
consisting of a 12-inch long by ½-inch wide scar over his lumbar spine.  
Claimant’s sustained disfigurement that is serious and permanent bodily 
disfigurement normally exposed to public view.  Considering the size, placement, 
and general appearance of claimant's scarring, the Judge finds claimant entitled 
to disfigurement benefits in the maximum amount of $4,000.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that his  injury arose out of the course and scope of his  employment.  Section 
8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985). A 
preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
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a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

A. Compensability:

Section 8-40-202(2)(a), supra, provides that an individual performing 
services for another is deemed to be an employee.  An injury is deemed 
compensable when claimant proves a causal connection between the work 
conditions and the injury. Tolbert v. Martin Marietta Corp., 759 P.2d 17 (Colo. 
1988).  Where, at the time of the accident, the employee is performing a service 
arising out of and in the course of his employment and where the injury is 
proximately caused by the accident arising out of and in the course of his 
employment, and is not intentionally self-inflicted, compensation shall be 
obtained. J.W. Metz Lumbar Co. v. Taylor, 134 Colo. 249 (1956).

The “but for” test should be applied to the totality of the circumstances in 
determining if a person should receive compensation. Tolbert v. Martin Marietta 
Corp., supra.  An injury arises out of the employment if it would not have 
occurred “but for” the fact that the condition and obligation of the employment 
placed the Claimant in the position where he was injured. Tolbert v. Martin 
Marietta Corp., supra.  An injury may be connected with the employment, and 
therefore may arise out of that employment, if the employee’s  work places him in 
a position in which he ultimately sustains that injury, even though the direct cause 
of that injury is  not employment related. Ramsdell v. Horn, 781 P.2d 150 (1989), 
citing Irwin v. Industrial Commission, 695 P.2d 763 (Colo. App. 1984).

Here, the Judge found claimant showed it more probably true than not that 
he was Knack’s employee at the time of his  injury on January 16, 2009.  On 
January 16th, claimant was performing services for hire for Knack.  Knack was 
claimant’s employer at the time of his injury.  Claimant’s injury arose out of the 
course and scope of his employment for Knack.  

As found, Knack operated his  business as an individual, and not as  a 
corporate entity.  Knack thus is personally liable for claimant’s injury.

 The Judge concludes that claimant met his  burden of proving by a 
preponderance of the evidence that he sustained a compensable injury while 
working for Knack.  Because Knack operated his  business as an individual, 
Knack should be liable for all workers’ compensation benefits that are due and 
owing claimant under the Act. 

B. Average Weekly Wage:

The Judge must determine the employee's  average weekly wage (AWW) 
by calculating the money rate at which services  are paid the employee under the 
contract of hire in force at the time of injury, which must include any advantage or 
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fringe benefit provided to the employee in lieu of wages.  Celebrity Custom 
Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).  
Section 8-42-102(2), supra, requires the Judge to base claimant's AWW on his 
earnings at the time of injury.  Section 8-42-102(3), supra, grants the Judge 
discretionary authority to alter that formula if for any reason it will not fairly 
determine claimant's AWW.  Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 
1993).  The overall objective of calculating AWW is to arrive at a fair 
approximation of claimant's wage loss and diminished earning capacity.  
Ebersbach v. United Food & Commercial Workers Local No. 7, W.C. No. 
4-240-475 (ICAO May 7, 1997).    

As found, claimant showed it more probably true than not that an AWW of 
$400 more fairly approximates his  wage loss and diminished earning capacity as 
a result of his injury.  Knack paid claimant an hourly wage of $10.00.  Because of 
the sporadic and seasonal nature of claimant’s work for Knack, the Judge found 
a full-time weekly wage of 40 hours times $10.00 per hour a more fair 
approximation of claimant’s wage loss due to his injury. 

The Judge concludes claimant’s AWW should be $400.

C. Medical Benefits:

 Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and 
surgical supplies, crutches, and apparatus as  may reasonably be 
needed at the time of the injury … and thereafter during the 
disability to cure and relieve the employee from the effects of the 
injury.

Respondent thus is liable for authorized medical treatment reasonably necessary 
to cure and relieve the employee from the effects  of the injury.  Section 8-42-101, 
supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  
Section 8-43-404(5), supra, allows the employer the right in the first instance to 
designate the authorized treating physician; the right to select however passes to 
claimant where the employer fails  to designate in the first instance.  Rogers v. 
Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).

 As the Judge found, Littleton Adventist Hospital and Dr. Prall are 
authorized because Knack referred claimant to Littleton Adventist Hospital.  
Claimant underwent medical treatment at Littleton Adventist Hospital until Dr. 
Prall discharged him on January 27, 2009.  The Judge thus found that the 
treatment claimant received from Littleton Adventist Hospital, Dr. Prall, and 
providers to whom Dr. Prall referred him was alike authorized and reasonably 
necessary to cure and relieve the effects of his work-related injury.
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 The Judge concludes that Knack should pay the medical bills, according 
to fee schedule, for treatment claimant received from Littleton Adventist Hospital, 
Dr. Prall, and providers to whom Dr. Prall referred claimant.

D. Temporary Total Disability Benefits:

To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three 
work shifts, that he left work as a result of the disability, and that the disability 
resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss  in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements:  (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2)  Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that 
claimant establish physical disability through a medical opinion of an attending 
physician; claimant's  testimony alone may be sufficient to establish a temporary 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability 
effectively and properly to perform his regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo. App. 1998).

Section 8-43-408 (1), supra, provides  that, in any case where the 
employer is subject to the provisions of the Act, and at the time of an injury has 
not complied with the insurance provisions of said articles, or has allowed the 
required insurance to terminate, or has not effected a renewal thereof, the injured 
employee may claim an increase of 50% in the amount the compensation and 
benefits provided under the Act. 

As found, claimant showed it more probably true than not that his injury 
proximately caused his wage loss from January 16, 2009, ongoing.  Claimant 
thus proved by a preponderance of the evidence that he is entitled to TTD 
benefits from January 16, 2009, ongoing, in the weekly amount of $266.40.  The 
Judge however found that Knack was non-insured for liability for workers’ 
compensation benefits.  Knack thus is liable for a penalty increasing the amount 
of claimant’s TTD benefits by 50% (to $400 weekly) pursuant to §8-43-408 (1), 
supra. 

The Judge concludes  that Knack should pay claimant TTD benefits in the 
weekly amount of $400, from January 16, 2009, ongoing until terminated under 
the Act.
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E. Disfigurement:

 Pursuant to §8-42-108, supra, claimant is entitled to a discretionary award 
up to $4,000 for his serious and permanent bodily disfigurement which is 
normally exposed to public view.  Considering the size, placement, and general 
appearance of claimant's scarring, the Judge concludes claimant is entitled to 
disfigurement benefits in the amount of $4,000, payable in one lump sum.

 In 2007, two new sections were added to §8-42-108, which provide as 
follows: 

(2)If an employee sustains  any of the following disfigurements, the 
director may allow up to eight thousand dollars as  compensation to 
the employee in addition to all other compensation benefits 
provided in this article other than compensation allowed under 
subsection (1) of this section: 
(a) Extensive facial scars or facial burn scars; 
(b) Extensive body scars or burn scars; or 
(c) Stumps due to loss or partial loss of limbs. 
(3) The director shall adjust the limits on the amount of 
compensation for disfigurement specified in this section on July 1, 
2008, and each July 1 thereafter by the percentage of adjustment 
made by the director to the state average weekly wage pursuant to 
section 8-47-106.

 As found by the Judge, claimant’s  injury resulted in scarring consisting of a 
12-inch long by ½-inch wide scar over his lumbar spine.  Claimant’s 
disfigurement is  serious and permanent bodily disfigurement, which is normally 
exposed to public view.  Considering the size, placement, and general 
appearance of claimant's  scarring, the Judge finds claimant entitled to 
disfigurement benefits in the maximum amount of $4,000.

 The Judge concludes that Knack should pay claimant an additional, lump-
sum award in the amount of $4000 for his disfigurement.

F. Posting of Surety Bond:

 Pursuant to W.C.R.P., Rule 9-5 (A), the Subsequent Injury Fund Unit of the 
Division of Workers’ Compensation is designated as  trustee for purposes of 
§8-43-408(2), supra.  When the provisions of §8-43-408 apply, an administrative 
law judge or the Director shall compute, using the best information available, the 
present value of the total indemnity and medical benefits estimated to be due on 
the claim.  The employer shall provide the funds so ordered by check within ten 
days of the order.  The trustee shall pay an amount to bring the claim current, 
and continue to pay the claimant benefits on a regular basis in an interval and 
amount ordered by an administrative law judge or the Director.  The trustee shall 
also make payments for medical services consistent with the order of an 
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administrative law judge or the Director.  Any interest earned shall accrue to the 
benefit of the trust.  The amount ordered to be placed in trust can be amended 
from time to time, and any excess amount shall be returned to the employer. The 
trustee shall make such disbursements as appropriate so long as  funds are 
available, and shall not be subject to penalties or any other actions based on 
administration of the trust.  Rule 9-5 (B) states, “In the alternative to the 
establishment of a trust, the employer shall provide a bond as set forth in 
§8-43-408(2), C.R.S.  In the event that the employer fails  to bring the claimant 
current with medical benefits and indemnity benefits owed, or fails to continue to 
pay the claimant such benefits on a regular basis in an interval and amount 
ordered by an administrative law judge or the director, the surety will be obliged 
to do so.  The surety’s liability to fulfill such obligation shall extend to the amount 
fixed, which can be amended by order, and exist in the form prescribed by the 
Director.

      As found, Knack is liable to Littleton Adventist Hospital, Dr. Prall, and 
providers to whom Dr. Prall referred claimant for medical benefits, currently 
estimated at $25,000.  Knack currently is liable to claimant for TTD benefits in the 
rough amount of $8,000 and disfigurement benefits in the amount of $4000.  The 
Judge concludes that Knack should post a bond in the aggregate amount of 
$37,000 to secure claimant’s medical benefits and compensation benefits.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Knack shall pay the medical bills, according to fee schedule, for 
treatment claimant received from Littleton Adventist Hospital, Dr. Prall, and 
providers to whom Dr. Prall referred claimant.

2. Knack should pay claimant TTD benefits  in the weekly amount of 
$400, from January 16, 2009, ongoing until terminated under the Act. 

3. Knack shall pay claimant an additional, lump-sum award in the 
amount of $4000 for his disfigurement.  

4. Knack shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

5. Issues not expressly decided herein are reserved to the parties for 
future determination.

6.  In lieu of payment of the above compensation and benefits to the 
claimant, the Knack shall:
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 a. Deposit the sum of $37,000 with the Division of Workers' 
Compensation, as trustee, to secure the payment of all unpaid 
compensation and benefits awarded.  The check shall be payable to: 
Division of Workers' Compensation/Trustee. The check shall be 
mailed to the Division of Workers' Compensation, P.O. Box 300009, 
Denver, Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; or

 b. File a bond in the sum of $37,000 with the Division of Workers' 
Compensation within ten (10) days of the date of this order:

  (1) Signed by two or more responsible sureties who have 
received prior approval of the Division of Workers' 
Compensation; or

  (2) Issued by a surety company authorized to do business  in 
Colorado.

  The bond shall guarantee payment of the compensation and benefits 
awarded.

 7. IT IS FURTHER ORDERED:  That Knack shall notify the Division of 
Workers' Compensation of payments made pursuant to this order.

8. IT IS FURTHER ORDERED:  That the filing of any appeal, including 
a petition to review, shall not relieve Knack of the obligation to pay the designated 
sum to the trustee or to file the bond.  §8-43-408(2), supra.

DATED:  _June 8, 2009

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-785-536

ISSUES

 The issue for determination is compensability and medical benefits. 

FINDINGS OF FACT

1.Claimant slipped and fell on April 2, 2008.  At the time of the fall, 
Claimant was carrying documents from the office where she works to another 
office.  She was performing a duty of her employment for Employer. 
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2.The fall occurred outside Room 394, a patient room. Near each patient 
room there was a hand disinfectant dispenser. The floor had a terrazzo surface 
that shined.  Claimant had just passed a nurses station.  Ahead of her was a 
room and a hallway used by janitors.  Further ahead of her was a housekeeping 
cart that often contained water or cleaning compounds.  

3.In an Injury Report Claimant completed, she reported, “I don’t know why 
it happened.  It could have been something on the floor.”  Claimant testified at 
hearing that she “believed” that she had slipped on something on the floor. 
Claimant had walked down the hall where she fell many times before and had 
not fallen. These statements of Claimant are credible.  There could have been 
water or another liquid on the floor that caused the fall.  Claimant believes that 
there was. 

4.Claimant did not see anything on the floor where she slipped.  There 
were no stains  on her clothes after the fall.  When she fell, papers that she was 
carrying flew out of her hand.  Claimant gathered up the papers and did not see 
that there were any stains on the papers.  

5.When she fell Claimant caught herself with her left arm and banged her 
left knee and elbow.  Claimant did not need and did not seek immediate medical 
attention. 

6.Claimant was examined by her personal physician, Dr. Richardson, on 
July 22, 2008. The visit was  a routine examination not related to her fall on April 
2, 2008.  Claimant, on her history form, noted pain in knees, hips, and left little 
toe.  Dr. Stahl, on the same form, noted left shoulder pain. In his report, Dr. 
Richardson noted that Claimant complained of anterior left shoulder pain since 
the fall at work.  Dr. Richardson noted that Claimant had a possible 
impingement.  He gave her a handout with home exercises. 

7.Claimant’s left shoulder pain increased and Claimant sought medical 
care. Claimant was examined by Eric Stahl, M.D.  He ordered an MRI.  On 
December 16, 2008, after reviewing the MRI, Dr. Stahl stated that Claimant 
suffered from an impingement syndrome and a partial thickness rotator cuff tear 
of the left shoulder.  He stated that it was his opinion that the tear was caused by 
the fall in April 2008.  Dr. Stahl recommended surgery.  

8.Claimant was examined at Concentra by Yvonne M. Nelson, M.D., on 
January 9 and January 28, 2009.  Dr. Nelson noted that “causality is  in question” 
and stated that she would further review medical records.  She noted the “long 
duration between injury and complaint of pain.”  In a note of February 3, 2009, 
Dr. Nelson stated that she still had not received notes from Claimant’s primary 
care physician. 
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9.Claimant had received treatment for right shoulder pain in 2005 and 
2006. The pain came on insidiously. The treatment was for impingement or AC 
joint arthritis.  The treatment was not for a rotator cuff tear. 

10.It does not appear that Dr. Stahl was aware of Claimant’s  previous  right 
shoulder problem that arose insidiously.  Despite that, the opinion of Dr. Stahl 
that Claimant’s  impingement syndrome and rotator cuff tear in 2008 was the 
result of the fall at work is credible and persuasive. 

CONCLUSIONS OF LAW

To establish a compensable claim, a claimant must prove that the injury "arose 
out of" her employment. Sections 8-41-301(1)(b) & (c), C.R.S. An injury arises 
out of employment if it is sufficiently related to the conditions and circumstances 
under which the employee generally performs her job functions such that the 
activity may reasonably be characterized as  an incident of the employment. Price 
v. Industrial Claim Appeals Office, 919 P.2d 207 (Colo. 1996). There is  no 
presumption that a fall is compensable and a truly unexplained fall at the 
workplace has been determined not to be compensable. See Rice v. Dayton 
Hudson Corporation, W. C. No. 4-386-678 (ICAO, July 29, 1999) (claimant's 
unexplained fall was not compensable because it could not be associated with 
the circumstances of the claimant's employment nor any preexisting idiopathic 
condition) See also, Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 
(1968). Ultimately, the resolution of this  issue is one of fact to be determined by 
an examination of the totality of the circumstances. Lori's Family Dining, Inc. v. 
Industrial Claim Appeals Office, 907 P.2d 715 (Colo.App. 1995); See Aguilar v. 
Checks Unlimited, W.C. 4-761-110 (ICAO, April 30, 2009).

The facts  here are similar to the facts in Finn, supra. In Finn, the claimant was 
found lying on the floor at his place of employment suffering from a fractured 
skull and numerous bruises and abrasions. The claimant "surmised that he had 
been struck by a forklift," but he did not know what happened and could not 
produce evidence of what occurred. The referee concluded the claimant failed to 
prove his injuries arose out of employment and was upheld on appeal.  Similarly 
here, Claimant has pointed to possible sources of water or other material that 
may have been present and that may have made the floor slick, but Claimant 
does not know what caused the fall and could not produce evidence that 
anything was on the floor that could have contributed to the injury. 

Claimant’s fall is unexplained. Claimant has  failed to establish by a 
preponderance of the evidence that her injury arose out of her employment.  The 
claim is not compensable.  

ORDER

 It is therefore ordered that the claim is denied and dismissed. 
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DATED:  June 17, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-785-852

ISSUES

Did Claimant suffer a compensable injury arising out of and in the course 
of her employment with employer?

If Claimant did suffer a compensable injury, what, if any, medical benefits 
are reasonable, necessary and related to her industrial injury?

If Claimant did suffer a compensable injury, is she entitled to temporary 
disability benefits?

If Claimant did suffer a compensable injury, what is Claimant’s  average 
weekly wage (“AWW”)?

FINDINGS OF FACT

1. Claimant was employed with employer as a pick up courier/
delivery driver.  Claimant has been employed with employer since 
2006.  According to Claimant’s testimony,  Claimant worked thirty to 
thirty-five (30-35) hours  per week at an hourly rate of $14.16 per 
hour.

2. Claimant has a history of prior low back problems.  On 
October 8, 2008, Claimant reported to Dr. Quackenbush, her 
primary care physician, with complaints of some tingling sensation 
in her legs from the knees down that comes on after walking.  
Claimant also reported that her back had been a little bit sore.  
Claimant returned to Dr. Quackenbush on October 21, 2008 with 
continued complaints  of back pain and paresthesias and lingling in 
the latter aspect of her leg descending down into her foot.  Claimant 
denied any specific injury to her back, but reported her back would 
become a bit sore after she lifted.  Dr. Quackenbush recommended 
Claimant set up an appointment with an orthopedic doctor and 
referred Claimant to Dr. Clifford.



530

3. Claimant was initially evaluated by Dr. Clifford on November 
6, 2008 and reported complaints of right buttock pain and tingling in 
the lower extremities.  Claimant had very mild low back pain and 
reported most of her trouble being leg pain.  Claimant reported her 
back pain to be 2/10 and her leg pain to be a 4/10.  Claimant 
reported standing and walking aggravated her symptoms.  Dr. 
Clifford referred the Claimant for an MRI that took place on 
November 10, 2008.  The MRI revealed degenerative facet disease 
at the L4-L5 level with mild to moderate stenosis  and facet and 
ligament hypertrophy at the L3-4 level.  Claimant returned to Dr. 
Clifford on November 26, 2008 for MRI review.  Claimant rated her 
back pain as a 1/10 and her leg pain as a 2/10.  Dr. Clifford advised 
Claimant that her MRI showed a Grade I spondylolisthesis of L4 on 
L5.  Dr. Clifford referred Claimant for physical therapy and noted 
that if Claimant’s  condition worsened, he would consider surgical 
intervention.  Dr. Clifford testified in his deposition that as of 
November 26, 2008, Claimant’s  subjective symptoms were mild 
enough that he would recommend conservative treatment before 
considering surgical intervention.

4. Claimant testified that on December 2, 2008 she began work 
at 2:30 p.m. and did not have any noticeable back pain.  Claimant 
was picking up several boxes  weighing anywhere from six (6) to 
eight (8) pounds.  Claimant testified that she used proper lifting 
technique while lifting the box, but still experienced sharp pains 
down her back into her legs.  Claimant reported the lifting incident 
to her supervisor “Chad” immediately, but did not request medical 
treatment.  Claimant testified that she had a previously scheduled 
physical therapy appointment for the following day and simply 
attended the physical therapy appointment.  Claimant testified that 
her symptoms improved with the physical therapy.  Employer filled 
out accident reports on December 4, 2008 documenting the lifting 
incident, but did not refer Claimant for medical care.

5. Claimant returned to Dr. Quackenbush for unrelated 
problems on January 27, 2009 and February 4, 2009.  Claimant 
saw Dr. Quackenbush for her back complaints on February 13, 
2009.  Claimant reported to Dr. Quackenbush that she noticed a 
significant worsening of her back pain while lifting a box at work.  
Claimant provided Dr. Quackenbush with a history of lifting a box at 
work and experiencing a sudden sharp pain in the right lower back 
that radiated down to her legs.  Claimant reported her back pain 
gradually worsened to the point that she had difficulty walking over 
the course of that day.  Claimant reported her back pain was worse 
when she tries to lift the usual things at work.  Dr. Quackenbush 
provided Claimant with work restrictions for the first time on 
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February 13, 2009 and referred the Claimant for another MRI.  
Claimant testified that she has not worked since Dr. Quackenbush 
provided work restrictions on February 13, 2009.  Claimant 
underwent her second MRI on February 16, 2009 that revealed a 
right-sided facet cyst at the L4-5 level.  Dr. Clifford testified that the 
right-sided facet cyst was a new finding as compared to the 
November 10, 2008 MRI.

6. Claimant returned to Dr. Clifford on February 19, 2009 and 
reported an increase in her back and leg pain over the past 2 to 3 
weeks.  Claimant reported back pain as  a 2/10 and leg pain as  a 
3/10 but reported her biggest problem as being unable to do the 
activities she wants to do.  Dr. Clifford noted that the recent MRI 
revealed the L4-5 stenosis and spondylolisthesis and a facet cyst.  
Dr. Clifford recommended non-operative treatment of right-sided 
L4-L5 and L5-S1 transforaminal injections for diagnostic and 
therapeutic purposes.  Claimant returned to Dr. Clifford on March 2, 
2009 and noted that the planned injections had to be postponed 
due to billing issues.  Dr. Clifford noted that Claimant’s symptoms 
began in November, but there was  an issue about a work injury that 
she sustained in early December.  Dr. Clifford noted that Claimant 
had a predisposing factor of lumbar stenosis and lumbar 
spondylolisthesis  at the L4-L5 level and was making excellent 
progress with non-operative treatment and then had a significant 
setback or exacerbation that was directly related to her work related 
injury.

7. Claimant was referred for an IME with Dr. Douglas Scott on 
April 21, 2009 by employer.  Claimant reported to Dr. Scott an 
accident history of picking up packages weighing between six (6) 
and (8) pounds by bending both knees and holding the packages 
close to her body.  Claimant reported an immediate onset of pain in 
her lower back and down her right leg.  Claimant reported to Dr. 
Scott continued severe pain in the right buttocks and pain that 
radiates down the right leg to her right foot.  Dr. Scott noted that 
Claimant had a pre-existing history of low back and right leg pain in 
November, 2008.  Dr. Scott noted that Claimant’s  history of the 
onset of back pain did not include a mechanism of injury of forward 
bending.  Dr. Scott noted that Claimant had a history of a pre-
existing anterolisthesis  L4-L5 to a mild Grade I degree and opined 
that the facet cyst was probably a natural progression of her 
degenerative facet joint disease with stress placed upon the faced 
by her pre-existing anterolisthesis  at L4-L5.  Dr. Scott testified at 
hearing that Claimant’s description of the lifting incident would not 
cause the facet cyst to develop.  Dr. Scott further testified that if 
Claimant did experience pain during the lifting incident, it was 
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possible that she had an aggravation of her pre-existing condition, 
but the aggravation would have stabilized and Claimant would be 
back at baseline before her condition worsened in February, 2009, 
causing Claimant to seek additional treatment.  Dr. Scott also 
testified that while the L4-L5 facet cyst was not present in the 
November 10, 2008 MRI, there were indications on the MRI of a 
possible site for the future facet cyst.  Dr. Scott testified that the 
facet cyst would develop because of inflammation on the facet joint, 
and that it was unlikely that Claimant’s mechanism of injury, as 
described by Claimant, would have caused the inflammation.

8. The ALJ finds the opinions of Dr. Clifford and Dr. 
Quackenbush more persuasive than the opinions of Dr. Scott.  The 
ALJ finds that the Claimant provided a consistent accident history 
of a lifting incident to her employer immediately after the December 
2, 2008 accident, and credibly testified at hearing that she suffered 
an immediate increase in her pre-existing symptoms.  The ALJ finds 
that the incident of December 2, 2008 was significant enough that 
Claimant immediately reported the incident to her employer.  The 
ALJ finds the opinions of Dr. Clifford and Dr. Quackenbush 
persuasive that the December 2, 2008 incident caused an 
aggravation of Claimant’s pre-existing condition.  The ALJ finds the 
opinion of Dr. Clifford persuasive that the facet cyst that developed 
between the November 2008 MRI and February 2009 MRI was at 
least aggravated or accelerated by the December 2, 2008 lifting 
incident.

9. Wage records entered by Respondents  document that 
Claimant has earned $6049.27 in the thirteen (13) weeks prior to 
her injury.  Based upon the wage records, the ALJ finds Claimant’s 
AWW is $465.33 ($6,049.27 / 13).  

10. The ALJ finds that Claimant has  shown that it is more likely 
true than not that she suffered a compensable injury arising out of 
and in the course of her employment on December 2, 2008.  
Claimant has shown that it is more likely true than not that the 
medical treatment she has received from Dr. Quackenbush 
beginning February 13, 2009 in reasonable, necessary and related 
to her industrial injury.  Claimant has shown that it is more likely 
true than not that the medical treatment she has received from Dr. 
Clifford beginning February 19, 2009 is reasonable, necessary and 
related to her industrial injury.  Claimant has shown that it is more 
likely true than not that her wage loss beginning February 13, 2009 
is  related to her industrial injury and the work restrictions  provided 
by Dr. Quackenbush.
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CONCLUSIONS OF LAW

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is  that 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 
8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra.

 2. A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is  compensable if it “aggravates accelerates or 
combines with“ a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra.

 3. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s  testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006).

4.As found, Claimant has shown by a preponderance of the evidence that 
she suffered an industrial injury arising out of and in the course of her 
employment on December 2, 2008.  Claimant’s  lifting boxes resulted in an 
immediate onset of low back pain that aggravated or accelerated her pre-existing 
L4-L5 spondylolisthesis and resulted in the facet cyst developing at the L4-L5 
level.  The ALJ finds it significant that the lifting incident was significant enough 
that Claimant immediately reported it to her employer and finds  that the structural 
changes between Claimant’s November 10, 2008 MRI and the February 16, 
2009 MRI were caused by the lifting injury.
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5. To prove entitlement to temporary total disability (“TTD”) benefits, 
claimant must prove that the industrial injury caused a disability lasting more than 
three work shifts, that she left work as a result of the disability, and that the 
disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.
2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to 
establish a causal connection between a work-related injury and a subsequent 
wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  
The term disability, connotes two elements:  (1) medical incapacity evidenced by 
loss or restriction of bodily function; and (2)  impairment of wage earning capacity 
as demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that 
claimant establish physical disability through a medical opinion of an attending 
physician; claimant's  testimony alone may be sufficient to establish a temporary 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability 
effectively and properly to perform his regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo.App. 1998).  

6.As found, Claimant’s December 2, 2008 injury led to Dr. Quackenbush to 
provide Claimant with work restrictions as of February 13, 2009.  The ALJ finds 
Claimant’s testimony credible that she has not worked since February 13, 2009.  
As found Claimant is entitled to TTD benefits  based on an AWW of $465.33 from 
February 13, 2009 until cut off by statute or rule.

 7. Respondents are liable for authorized medical treatment 
reasonably necessary to cure and relieve an employee from the effects of a work 
related injury.  Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals 
Office, 797 P.2d 777 (Colo. App. 1990).  Pursuant to Section 8-42-404(5), C.R.S., 
Respondents are afforded the right, in the first instance, to select a physician to 
treat the industrial injury.  Once Respondents have exercised their right to select 
the treating physician, Claimant may not change physicians without first obtaining 
permission from the insurer or an ALJ.  See Gianetto Oil Co. v. Industrial Claim 
Appeals Office, 931 P.2d 570 (Colo. App. 1996).    The right to select the treating 
physician, however, passes to Claimant where the employer fails  to designate a 
physician willing to treat Claimant in the first instance.  See Rogers v. Industrial 
Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  Section 8-43-404(5), 
C.R.S. now requires the employer to provide an injured employee with a list of at 
least two physicians or medical providers willing to treat Claimant.

 8. As found, Claimant’s  treatment with Dr. Quackenbush beginning 
February 13, 2009 is found to be reasonably necessary to cure and relieve 
Claimant from the effects of her work related injury.  Respondents appear to 
agree that if the injury is compensable, Dr. Quackenbush would be the 
appropriate authorized provider.  Therefore, as found, Dr. Clifford’s treatment as 
of February 19, 2009 represents a referral from the authorized provider, and, as 
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found, Dr. Clifford’s treatment is deemed to be reasonably necessary to cure and 
relieve Claimant from the effects of her work related injury. 

ORDER

 It is therefore ordered that:

1. Respondents shall pay Claimant TTD benefits based upon an AWW 
of $465.33 beginning February 13, 2009 until terminated by law, subject to 
statutory offsets and/or credits.

2. Respondents shall pay for medical care that is reasonably 
necessary to cure and relieve Claimant from the effects of her industrial 
injury provided by Drs. Quackenbush and Clifford.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  June 29, 2009

Keith E. Mottram
Administrative Law Judge

STATE OF 
COLORADO 
 
OFFICE OF ADMINISTRATIVE COURTS 
W.C. No. 
4-790-320 
 

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Hearing in the above captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on June 4, 2009 in Denver, Colorado.  The 
hearing was digitally recorded (reference: 6/04/09, Courtroom 3, beginning 1:36 
PM and ending 2:10 PM).



536

ISSUES

 The issues to be determined by this  decision concern compensability, and 
medical benefits (reasonably necessary and authorized).

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

Notice

1. On April 27, 2009, the Claimant, by and through counsel, mailed an 
Application for an Expedited Hearing with the Office of Administrative Courts.  
Copies of the Application for an Expedited Hearing were also mailed to the 
Employer at 960 Vallejo St., Denver, CO 80204, and Employers Compensation 
Insurance Company at P.O. Box 539004, Henderson, NV 89053-9004.

2. On May 1, 2009, the Claimant’s attorney received correspondence 
from Employers Compensation Insurance Company at P.O. Box 539004, 
Henderson, NV 89053-9004.

3. On May 8, 2009, the Office of Administrative Courts mailed a Notice 
of Expedited Hearing to the Claimant’s attorney and to Employers Compensation 
Insurance Company at P.O. Box 539004, Henderson, NV 89053-9004.

4. The Notice of Expedited Hearing was not returned by the U.S. 
Postal Service as undeliverable.

5. There is no indication that any lawyer or law firm had entered an 
appearance on behalf of the Employer before the date of the hearing on June 4, 
2009.

Compensability

 6. The Claimant was born on May 22, 1976.  He worked as  a truck 
driver for the Employer and had worked in that capacity for approximately two 
months prior to being injured.

 7. On a night between Thanksgiving and Christmas 2008, the 
Claimant drove a truck owned by the Employer into a loading dock.  The loading 
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dock door was closed.  The Claimant jumped into the dock in order to lift open 
the door and enter the warehouse.

 8. When the Claimant jumped into the dock, he felt pain in his back 
that he described as similar to a strained back or a pulled muscle.

 9. About two weeks after the injury, the Claimant reported the injury to 
his Employer.  The Employer’s representative did not tell him to seek medical 
attention nor make any medical referral.

 10. During the month of January 2009, the Claimant attempted to treat 
his pain himself by taking Advil.  He experienced back pain and numbness in his 
left leg down to his foot.

Medical

11. On February 7, 2009, the Claimant sought medical treatment at 
Piney Creek walk-in clinic in Aurora, Colorado, because his pain had not 
subsided and he could no longer stand the pain.  The doctor at the clinic gave 
him pain medication and a doctor’s note excusing him from work for one week.  
The Claimant took the medications for one week, but his pain became worse.  

12. On February 18, 2009, the Claimant sought medical treatment with 
J. Scott Bainbridge, M.D., of Denver Spine in Greenwood Village, Colorado.  The 
Claimant was assigned to complete physical therapy two to three times per week 
for two weeks, was given four milligrams of Dexamethasone, was prescribed 
Vicodin, and was scheduled for a follow-up appointment in one week.

13. The Claimant informed his Employer that he was seeing Dr. 
Bainbridge for his injury.  The Employer did not refer the Claimant for medical 
treatment.

14. On February 24, 2009, the Claimant underwent an MRI (magnetic 
resonance imaging), and it revealed an asymmetric left posterolateral disc 
pathology at the L4-5 level, which mildly flattens the left L5 nerve root against its 
posterior elements without producing significant left neuroforaminal narrowing.

15. On March 19, 2009, the Claimant received a lumbar transforaminal 
epidural steroid injection.  After the injection, the Claimant’s pain decreased for 
approximately one week, but then his  pain returned to the baseline level, prior to 
the injection.

16. On April 6, 2009, the Claimant had a follow-up appointment with Dr. 
Bainbridge.  Dr. Bainbridge referred the Claimant to Dr. Sanjay Jatana, M.D., to 
determine whether he would be a good candidate for surgery and what type of 
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operation the Claimant would need for his condition.  The Claimant received 
refills for pain medication and was told to continue a home exercise program.

17. On April 16, 2009, the Claimant received another lumbar 
transforaminal epidural steroid injection for pain.  After the injection, the 
Claimant’s pain decreased.  The pain increased after about two days.

18. On April 20, 2009, the Claimant sought medical treatment from Dr. 
Jatana.  Dr. Jatana recommended microdiscectomy surgery for the Claimant.  

Ultimate Findings

19. The ALJ finds the Claimant’s testimony credible and consistent with 
the medical records and reports of his treating physicians.

20. The ALJ finds that the Claimant’s evidence is essentially un-
contradicted.

21. The Claimant has established that it is  more reasonably probable 
that the loading dock incident described in paragraph two and three above, 
caused the injury for which medical treatment was required and for which surgery 
was recommended.  Therefore, the Claimant has proven, by a preponderance of 
the evidence that he sustained a compensable injury to his  back on or about 
November/December 2008.  Additionally, the Claimant has  proven by a 
preponderance of the evidence that the Employer did not make any specific 
medical referral once the Claimant reported the work-related nature of his back 
injury in January 2009.  Consequently, the Claimant sought emergent care, and 
then the Claimant made a first selection of Dr. Bainbridge, who then referred him 
to Dr. Jatana for medical treatment and potential surgery.  Alternatively, in 
February 2009 the Claimant reported to the Employer that he was seeing Dr. 
Bainbridge, and the employer did not give him a referral for medical treatment.  
Therefore, the Employer’s silence served as its acquiescence for the Claimant 
seeking medical treatment from Dr. Bainbridge.  Consequently, the Claimant has 
proven that Dr. Bainbridge and Dr. Jatana were within the authorized chain of 
referrals and within the natural progression of medical care.  

CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. As found, all notices were sent to Employers Compensation 
Insurance Company at its last known address of record, as verified by Ms. Janice 
Greening, Esq. in her sworn testimony, and not returned by the U.S. Postal 
Service as undeliverable, there is  a legal presumption of receipt, warranting a 
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finding of receipt by Employers  Compensation Insurance Company.  See Olsen 
v. Davidson, 142 Colo. 205, 350 P. 2d 338 (1960).  See also Campbell v. IBM 
Corp., 867 P. 2d 77 (Colo. App. 1993).

 b. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences  from the evidence.”  See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles 
concerning credibility determinations  that apply to lay witnesses apply to expert 
witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  
The fact finder should consider, among other things, the consistency or 
inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this  includes  whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  As found, the 
medical opinions in the evidence on reasonable necessity are essentially un-
contradicted.  See, Annotation, Comment: Credibility of Witness Giving Un-
contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining 
that the fact finder is not free to disregard un-contradicted testimony.  The 
Claimant’s testimony is both credible and also is essentially un-contradicted.  

 c. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  Sections 8-43-201 and 8-43-210, C.R.S. (2008).  See 
City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz  v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000).   A “preponderance of the evidence” is that 
quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
Industrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); People 
v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, 
Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 
2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, the 
Claimant has sustained his burden with respect to compensability, authorization 
of medical care and future surgery, and the causal relatedness of that medical 
care to the compensable back injury of November/December 2008.

 d. As found, after reporting the work-related nature of his injury, the 
Claimant was never informed where to receive medical care and treatment for his 
November/December 2008 injury.  If the services of a physician are not offered 
when the employee notifies the employer of an occupational injury, the employee 
is  permitted to select the treating physician.  § 8-43-404 (5)(a), C.R.S. (2008).  If 
the employer does not select the physician, the employee’s right to pick the 
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treating doctor becomes vested.  Brickell v. Business Machines, Inc., 817 P.2d 
536 (Colo. App. 1990).  A medical emergency allows an injured worker the right 
to obtain treatment without undergoing the delay inherent in notifying the 
employer and awaiting approval.  However, once the emergency has  ended, the 
employee must give notice to the employer of the need for continuing care.  Sims 
v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  As  found, 
when the Claimant notified his Employer of his  injury in January 2009, the 
Employer did not provide a referral for medical treatment.  The Piney Creek walk-
in clinic from which the Claimant sought medical treatment on February 7, 2009 
qualifies as emergent care.  After seeking emergent care, the Claimant exercised 
his right to pick the treating doctor, and he selected Dr. Bainbridge.  Also, the 
Claimant notified the Employer that he was seeing Dr. Bainbridge, and the 
Employer did not provide a referral for medical treatment.  Dr. Bainbridge referred 
the Claimant to Dr. Jatana.  Accordingly, the medical providers that treated the 
Claimant for the November/December 2008 work-related injury are authorized. 
 

ORDER

IT IS, THEREFORE, ORDERED THAT:

 A. Claimant’s November/December 2008 injury is compensable.

 B. Respondents shall pay all of the costs of medical treatment and 
surgery for the Claimant’s back injury, rendered after February 7, 2009 at the 
hands of Piney Creek walk-in clinic, Dr. Bainbridge, and Dr. Jatana, subject to the 
Division of Workers’ Compensation Medical Fee Schedule.
 
 C. The pre- and post-surgical treatment that has been and will be 
provided to the Claimant was, and is, reasonably necessary and causally related 
to the compensable injury.

 D. Any and all issues not determined herein are reserved for future 
decision.

DATED this _______ day of June 2009.

_________________________
EDWIN L. FELTER, JR.
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-777-374

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., 
Administrative Law Judge (ALJ), on June 23, 2009, in Denver, Colorado.  The hearing 
was digitally recorded (reference: 6/23/09, Courtroom 4, beginning at 1:53 PM, and 
ending at 2:40 PM).  

No attorney entered an appearance on behalf of the Claimant, and the Claimant 
did not appear at hearing.  No attorney entered an appearance on behalf of the 
Respondent [Employer] and no representative appeared on behalf of [Employer]. 
 

ISSUES
 

The issues to be determined by this decision concern whether The Hartford 
provided workers’ compensation insurance coverage to the Employer on November 16, 
2008; and, whether Claimant and the Employer received legal notice of the June 23, 
2009 hearing.

 
FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

Notice

1. On March 23, 2009, a Notice of Hearing was mailed, by the Office of 
Administrative Courts, to Oscar Delmar at 1910 Mount Sneffels Street, Longmont, 
Colorado 80501, his regular and last known address.  Copies were also mailed to 
Respondent, The Hartford’s, counsel at Hall & Evans, LLC.

2. On March 30, 2009, Hall & Evans, LLC, The Hartford’s counsel, mailed the 
March 23, 2009 Notice of Hearing to the Claimant’s  last known address at 1910 Mount 
Sneffels Street, Longmont, Colorado 80501.  

3. On March 30, 2009, Hall & Evans, LLC, mailed the Employer the March 
23, 2009 Notice of Hearing to the Employer’s last known address at 7601 Miller Drive, 
Frederick, Colorado 80504. 
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3. The U.S. Postal System did not return as undeliverable the 
correspondence enclosing the Notice of Hearing to either the Claimant or the Employer. 

4. Megan E. Coulter, Esq. verified, as an officer of the tribunal,  that she 
spoke with the former interim manager and Employer contact, Linda Rayne, regarding 
the date of the hearing.  Additionally, Coulter verified that Rayne received notice of the 
April 30, 2009 Pre-Hearing Conference Notice at 7601 Miller Drive, Frederick, Colorado 
80504, and appeared at the May 6, 2009 Pre-Hearing Conference. The Pre-hearing 
Conference notice contained the hearing date of June 23, 2009, the location and time of 
the hearing. 

5. Megan E. Coulter, Esq. verified, as an officer of the tribunal, that she 
spoke with the Claimant’s wife regarding the June 23, 2009 hearing.  Coulter further 
verified that the Claimant’s  wife confirmed understanding of the time and date of the 
hearing. 

6. There is no indication that any lawyer or law firm entered an appearance 
on behalf of the Claimant or the Employer before the date of the hearing on June 23, 
2009.  

Cancellation of Coverage

7. On or about November 16, 2008, Claimant allegedly sustained a workers’ 
compensation injury.  His right hand was caught in the machine and injured. 

8. On November 18, 2008, the Employer filed an Employer’s First Report of 
Injury, identifying The Hartford as the workers’ compensation insurance carrier. 

9. On November 25, 2008, The Hartford filed a Notice of Contest. The Notice 
of Contest denied Claimant’s claim because The Hartford cancelled the Employer’s 
workers’ compensation insurance policy prior to November 16, 2008. 

10. On December 9, 2008, Claimant filed an Application for Expedited Hearing 
and an Application for Hearing. 

11. The Hartford continued to deny this claim because it did not provide 
workers’ compensation insurance coverage to the Employer on the alleged date of 
injury. 

12. On August 6, 2008, Respondent Hartford sent correspondence to the 
Employer via certified mail initiating cancellation for nonpayment of premium. 

13. The August 6, 2008 correspondence notified the Employer that the 
workers’ compensation insurance policy would be cancelled on August 22, 2008 for 
nonpayment of premium.  If the Employer, however, could pay $4,201.20 before August 
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22, 2008, Hartford, as a matter of grace, provided that their workers’ compensation 
coverage would continue without interruption. 

14. Alice Smith testified on behalf of The Hartford. Smith is the Front Line 
Manager at The Hartford. She is in charge of all Direct Notices of Cancellation (DNOC) 
and Reinstatement Notices. 

15. It is The Hartford’s normal business custom to send DNOCs via certified 
mail to the insured, via regular mail to the broker or producer, and electronically file the 
DNOC with the Division of Workers’ Compensation. 

16.  Smith’s undisputed testimony was that the DNOC was sent certified mail 
to the Employer, via regular mail to Hill Insurance Services, LLC and was filed 
electronically with the Division of Workers’ Compensation. 

17. In addition to correspondence notifying the Employer that their workers’ 
compensation policy would be cancelled, The Hartford also sent a “Notice of 
Cancellation” via certified mail on August 6, 2008, reflecting the workers’ compensation 
policy would expire “effective at 12:01 a.m. on August 22, 2008 for nonpayment of 
premium. “

18. The Employer received the August 6, 2008 correspondence and Notice of 
Cancellation on August 9, 2008. 

19. A copy of the correspondence to the Employer cancelling coverage and 
the Notice of Cancellation was sent via regular mail to the broker, Hill Insurance 
Services, LLC, on August 6, 2008. 

20. On August 6, 2008, The Hartford filed a Notice of Cancellation 
electronically with the Colorado Division of Workers’ Compensation.  The Notice of 
Cancellation reflected that the Employer’s workers’ compensation insurance policy 
would be cancelled on August 22, 2008 for nonpayment of premium. 

21. Hill Insurance Service, LLC received actual notice of the Notice of 
Cancellation sent by regular mail by The Hartford. 

22. On September 3, 2008, the broker for Hill Insurance Services, LLC 
contacted The Hartford via telephone regarding the DNOC. The agent, Raquel Alessio, 
indicated she did not know the reason the “dnoc went unpaid.” 

23. On September 3, 2008, The Hartford sent an email to Alessio’s email 
address at Hill Insurance Services, LLC, with a reinstatement offer. 

24. The Hartford offered the Employer reinstatement of workers’ 
compensation insurance coverage if the Employer paid $2,980.00, and signed an 



4

attached No Loss Statement and Indemnity, on or before September 10, 2008. (See 
Respondent, The Hartford’s, Ex. K, bates 065—068). 

25.  Smith testified that if the Employer paid the required amount of $2,980.00 
on or before September 10, 2008, the Employer’s  workers’ compensation coverage 
would be reinstated as of the date of cancellation on August 22, 2008. 

26. The Hartford did not receive any payment from the Employer, or the 
signed No Loss Statement and Indemnity, on or before September 10, 2008. 

27. On September 11, 2008, The Hartford closed the reinstatement offer. 

 28. Nothing in the circumstances of the cancellation of the Employer’s 
coverage could lead the Employer to have a reasonable expectation that it was 
covered.  The Employer simply did not pay the full premium and, after being given a 
generous and reasonable opportunity to reinstate after the cancellation, the Employer 
did nothing.

29. The Hartford did not provide workers’ compensation insurance coverage 
to the Employer on November 16, 2008.  Therefore, Respondent Hartford has  proven, 
by a preponderance of the evidence that it provided no workers’ compensation 
insurance coverage to the Employer on November 16, 2008.  Therefore, the Employer 
was a non-insured Employer on that date.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 Notice

a. Service of process mail is presumed to have been received by its 
addressee when there is proper evidence of its mailing to a named person at a correct 
address, with adequate prepaid postage.  As found, all notices  of the hearings 
established a legal presumption of receipt, warranting a finding of receipt by the 
Employer.  See Olsen v. Davidson, 142 Colo. 205, 350 P. 2d 338 (1960).  See also 
Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993).  As found, the March 23, 2009 
Hearing Notice was sent to the Claimant’s last known address and to Hall & Evans, 
LLC.  The US Postal Service did not return the Hearing Notice as undeliverable.  As 
found, Hall & Evans, LLC, sent the hearing notice via regular mail to the Claimant at his 
last known address. Additionally, Hall & Evans, LLC sent a copy of the March 23, 2009 
notice to Mike Rosenthal at the Employer’s last know address, on March 30, 2009.  A 
copy of the Hearing Notice was not returned to Hall & Evans, LLC as  undeliverable by 
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the US Postal Service.  Consequently, it is presumed the Claimant and the Employer 
received copies of the March 23, 2009 Hearing Notice. 

 b.  The concept of substantial compliance, however, has been applied to 
various notice requirements in workers’ compensation proceedings even when those 
requirements otherwise appear to be mandatory. EZ Building Components Mfg., LLC v. 
Industrial Claims Appeals Office and Summers, 74 P.3d 516 (Colo. App. 2003).

 c. A statute requiring notice by certified mail need not be strictly enforced if 
actual notice was received and the statute does not treat the method of notice as 
jurisdictional. EZ Building Components Mfg., LLC v. Industrial Claims Appeals Office 
and Summers, supra.

 d. Whether notice is mailed is a question of fact. The existence of a business 
custom is sufficient to warrant a presumption that notice was sent, and it is  the province 
of the trier of fact to decide whether that presumption has been overcome by other 
evidence. EZ Building Components Mfg., LLC v. Industrial Claims Appeals Office and 
Summers, supra.

Lack of Coverage
 

e. As found, The Hartford substantially complied with § 8-44-110, C.R.S. 
(2008), in providing Notice of Cancellation to the Employer and Hill Insurance Services, 
LLC. EZ Building Components Mfg., LLC v. Industrial Claims Appeals Office and 
Summers, supra. As found, The Hartford properly provided Notice of Cancellation on 
August 6, 2008 for nonpayment of premium to the Employer via certified mail, Hill 
Insurance Services, LLC via regular mail and electronically sent the Notice of 
Cancellation to the Division. 

 f. If a putative insured has a reasonable expectation of insurance coverage, 
i.e., by paying the premiums expected within the time specified by the carrier, a 
technical glitch may not prevent “constructive” coverage.  See Sanchez v. Connecticut 
General Life Insurance Co., 681 P.2d 974 (Colo. App. 1984); Rager v. Bainbridge, Inc., 
W.C. No. 3-825-303 (Industrial Claim Appeals  Office, July 25, 1988).  As  found, nothing 
in the circumstances of the cancellation of the Employer’s  coverage could lead the 
Employer to have a reasonable expectation that it was  covered.  The Employer simply 
did not pay the full premium and, after being given a generous and reasonable 
opportunity to reinstate after the cancellation, the Employer did nothing.  Consequently, 
there was no “constructive” coverage.

 



ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. The Claimant’s claim for workers’ compensation benefits against The 
Hartford in W.C. No. 4-777-374 is hereby denied and dismissed.  The Employer stands 
as a non-insured employer, subject to concomitant penalties. 

 B. Any and all issues not determined herein, including the liability of the non-
insured Employer herein, are reserved for future decision. 

DATED this______day of July 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-715-730

ISSUES

 Whether Claimant has  proven by a preponderance of the evidence that he has 
sustained functional impairment beyond the level of the arm that should be compensated 
as whole person impairment.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant is employed as a package car driver for Employer.  On February 
14, 2007 Claimant sustained an admitted injury as the result of a motor vehicle accident.  
On that date Claimant’s  package car was struck on the left side under the driver’s seat by 
another vehicle that had run a red traffic light.

 2. Following the injury Claimant initially received treatment at the emergency 
room at Parker Adventist Hospital.  Claimant was then referred to Mile Hi Occupational 
Medicine and was evaluated on February 15, 2007 by Dr. Kerry Kamer, D.O.

 3. On February 15, 2007 Claimant complained to Dr. Kamer of left shoulder 
discomfort, limited movement and exertion.  On physical examination Dr. Kamer noted 
that Claimant’s cervical active range of motion was normal and without discomfort.  Dr. 
Kamer diagnosed a left acromino-clavicular joint separation.



 4. Dr. Kamer referred Claimant to an orthopedic physician and Claimant was 
evaluated by Dr. Peter L. Weingarten on February 20, 2007.  Dr. Weingarten noted that 
X-rays demonstrated a Grade III – IV AC separation.  Dr. Weingarten scheduled Claimant 
for surgery for open reduction/internal fixation of the separation.  Surgery was performed 
by Dr. Weingarten on February 23, 2007.

 5. Following surgery Claimant came under the care of Dr. Matt Miller, M.D. at 
Mile Hi Occupational Medicine and Dr. Miller became Claimant’s authorized treating 
physician.

 6. Claimant was seen for follow up by Dr. Weingarten on July 3, 2007.  Dr. 
Weingarten noted that Claimant’s  shoulder motion was full with no discomfort and 
excellent strength.  Dr. Weingarten cleared Claimant for all activities.

 7. Dr. Miller released Claimant to return to regular duties on July 5, 2007.  On 
that date Claimant told Dr. Miller he would like to return to regular duties.  On examination 
Dr. Miller noted minimal discomfort with palpation over the AC joint.  Dr. Miller noted that 
Claimant had good range of motion in all planes with slight limitation of strength with 
external rotation.

 8. Claimant reached maximum medical improvement on August 23, 2007.  At 
that time Dr. Miller performed an impairment rating and evaluation.  Dr. Miller’s  physical 
examination on that date was similar to the results  of the examination on July 5, 2007.  
Dr. Miller assigned Claimant 4% impairment of the upper extremity based upon 2% 
impairment for loss  of flexion, 1% impairment for loss of abduction and 1% impairment for 
loss of internal rotation.

 9. Claimant underwent a DIME performed by Dr. Elizabeth Bisgard, M.D. on 
January 7, 2008.  Dr. Bisgard agreed that Claimant reached maximum medical 
improvement on August 23, 2007 as assessed by Dr. Miller.  Dr. Bisgard assigned 
Claimant 10% impairment of the upper extremity based upon 5% impairment for loss of 
flexion, 1% impairment for loss of extension and 4% impairment for loss of abduction.

 10. Dr. Bisgard noted that Claimant had pain localized to the trapezuis causing 
discomfort over the shoulder girdle area.  Dr. Bisgard opined, and it is found, that this 
discomfort did not alter Claimant’s scapulothorcic motion, but was  causing discomfort and 
limitations with glenohumeral motion above 90 degrees.  The ALJ finds that this opinion 
and statement from Dr. Bisgard establishes that Claimant’s trapezius discomfort was not 
causing a functional impairment above or proximal to the level of the glenohumeral joint.

 11. Claimant continues to work as a package car driver for Employer although 
Claimant has subsequent to his return to work obtained an easier route in a newer 
vehicle.  Claimant testified, and it is found, that his  functional limitation is in raising his left 
arm.  

 12. The ALJ finds that while Claimant has symptoms of trapezius discomfort 
that is above the level of the arm or shoulder this discomfort principally affects the 
movement of Claimant’s  arm.  Claimant does not have a functional impairment of his 



scapulothoracic motion and the trapezius discomfort does not restrict Claimant’s ability to 
use a portion of his  body proximal to the arm at the shoulder.  The ALJ interprets Dr. 
Bisgard’s opinion that the trapezius discomfort causes  limitation with glenohumeral 
motion above 90 degrees to refer to Claimant’s ability to move his left arm above 90 
degrees.

 13. Respondents filed a Final Admission of Liability on February 14, 2008 
admitting for the 10% upper extremity impairment assigned by Dr. Bisgard.

 14. Claimant has failed to prove, by a preponderance of the evidence, that he 
has sustained functional impairment above the level of the arm at the shoulder.

CONCLUSIONS OF LAW

15. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S.   A preponderance of the evidence is that which leads  the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of 
the rights of respondents and a workers compensation claim shall be decided on its 
merits. Section 8-43-201 (2008) C.R.S.

16. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evidence 
or every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

17. Section 8-42-107(1)(a), C.R.S.  limits a claimant to a scheduled disability 
award if the claimant suffers  an "injury or injuries" described in § 8-42-107(2), C.R.S. 
2004. Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo. App. 1996). The 
term "injury," as used in § 8-42-107(1)(a), refers  to the situs of the functional impairment, 
meaning the part of the body that sustained the ultimate loss, and not necessarily the 
situs of the injury itself. Walker v. Jim Fuoco Motor Co., 942 P.2d 1390 (Colo. App. 1997).  
The term “injury” refers  to the manifestation in a part or parts of the body that have been 
functionally impaired or disabled as a result of the industrial accident.  Warthen v. Indus. 
Claim Appeals Office, 100 P.3d 581 (Colo. App. 2004).  It is not the location of physical 
injury or the medical explanation for the “ultimate loss” which determines the issue.  Blei 
v. Tuscorora, W.C. No. 4-588-628 (June 17, 2005)  

18. Whether a claimant has suffered an impairment that can be fully 
compensated under the schedule of disabilities is  a factual question for the ALJ, 
whose determination must be upheld if it is supported by substantial evidence. 



Walker v. Jim Fuoco Motor Co.,supra. That determination is  distinct from, and 
should not be confused with, the treating physician's rating of physical impairment 
under the American Medical Association Guides to the Evaluation of Permanent 
Impairment (rev. 3d ed.) (AMA Guides). Strauch v. PSL Swedish Healthcare 
System, supra; see also City Market, Inc. v. Indus. Claim Appeals  Office, 68 P.3d 
601, 603 (Colo. App. 2003)("The determination whether a claimant sustained a 
scheduled or nonscheduled injury is a question of fact or the ALJ, not the rating 
physician."). Kolar v. ICAO, 122 P.3d 1075 (Colo. App. 2005).

19. An injury involving the glenohumeral joint does not mandate conversion to 
whole person impairment.  The fact that Claimant may have physical injury to structures 
found proximal to the arm does  not compel a finding of functional impairment beyond the 
arm at the shoulder.  Where the injury affected structures proximal to the arm and in the 
shoulder that resulted in functional impairment affecting the arm but did not extend 
beyond the shoulder the Claimant has failed to prove entitlement to whole person 
impairment.  Lovett v. Big Lots, W.C. No. 4-657-285 (November 16, 2007), aff’d Lovett v. 
Indus. Claim Appeals Office, No. 07CA2375 (September 11, 2008) (not selected for 
publication).  

20. In this case neither the authorized physician Dr. Miller, or the DIME 
physician Dr. Bisgard expressed specific opinions on the situs of the Claimant’s  functional 
impairment.  Dr. Miller did not address  this issue at the time he placed Claimant at 
maximum medical improvement and performed an impairment rating.  Dr. Bisgard 
addresses the issue by noting Claimant’s trapezius discomfort and expressing the opinion 
that it affected glenohumeral motion above 90 degrees but not scapulothoracic motion.  
In the absence of more definitive opinion or explanation, the ALJ must determine if this 
opinion establishes a functional impairment above the level of the arm and shoulder or if 
the functional impairment is primarily in the use of Claimant’s left arm.  As found, the ALJ 
concludes that Dr. Bisgard’s  opinion does not support a finding of functional impairment 
above the level of the arm. Dr. Bisgard although noting the discomfort in the trapezius did 
not opine that this discomfort functionally impaired Claimant’s use of this muscle.  As 
discussed above, that Claimant’s injury has involvement in the glenohumeral joint does 
not compel conversion to whole person impairment.  The involvement of the 
glenohumeral joint from Claimant’s injury principally affects Claimant’s movement and 
use of his left arm.  Claimant has failed to prove that he has  sustained a functional 
impairment to a part of his body proximal to or beyond the arm at the shoulder.

21. Claimant has sustained a 10% impairment of his left upper extremity as 
assessed by Dr. Bisgard.

  
ORDER

 It is therefore ordered that:

 That Claimant’s claim for conversion to whole person impairment for his  left 
shoulder injury of February 14, 2007 is denied and dismissed.



All matters not determined herein are reserved for future determination.

DATED:  July 1, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-404

ISSUES

The issues to be determined are whether the Claimant suffered a repetitive use 
occupational disease or aggravation to a pre-existing occupational disease, medical 
benefits, average weekly wage (AWW), temporary partial disability beginning August 5, 
2008, and responsible for termination.  The parties stipulated that Claimant’s AWW is 
$742.11.

FINDINGS OF FACT

1. The Claimant has been employed by Employer in various clerical positions 
since June 1, 1990.  

2.  Prior to coming to work for Employer, Claimant suffered a compensable 
workers’ compensation injury in 1989 with another employer that resulted in bilateral 
upper extremity and wrist problems with permanent work restrictions of no repetitive use 
of the upper extremities.  Claimant was working as a data entry operator at the time of 
the injury.  Claimant then sought employment in the secretarial field. 

3. Claimant continued to have numbness and pain intermittently following the 
1989 occupational injury.  

4. Claimant suffers from various other non-work related disease processes 
including congestive heart failure, cardiomyopathy, obesity, irritable colon, hypertension, 
anticoagulation, which all caused various symptoms.  As a result, Claimant requested, 
and Employer granted Claimant intermittent Family Medical Leave (FML) which allowed 
Claimant a reduction in the number of hours she worked each day.  

5. On January 2, 2008, the Claimant was transferred to another division due to 
reorganization within her department. The transfer was a lateral transfer from one 



Administrative Support Assistant III (ASA III) to another ASA III position without an 
increase or decrease in salary.  

6. By her own admission, Claimant hated her job. Claimant did not want to 
work in the current division. From the beginning, she let it be known to the supervisory 
staff and her co-workers that she did not want to work there. 

7. On Sunday, January 6, 2008, after having reported to work for two days, the 
Claimant obtained a medical statement from her private health care provider at Kaiser 
Permanente, Juventino Saavedra, M.D., who stated that Claimant had intermittent wrist 
tendonitis that became exacerbated with repetitive wrist movements, and requested an 
accommodation from using any office equipment that minimized repetitive strain on her 
wrists. Claimant presented the statement from Kaiser to her Supervisors on Monday, 
January 7, 2008.  

8. Michelle Weiss-Samaras, Chief Deputy Coroner, who was sequestered 
during Claimant’s  testimony, credibly testified that after receiving the statement from 
Kaiser, she advised the Claimant that she did not have to use the hole punch. Claimant 
was told that she could ask her immediate Supervisor, Kathy Blea or one of her co-
workers to do the hole punching.  (Transcript p. 58, L. 12-22)

9. Claimant testified that she had to punch holes in 15 sheets of paper at one 
time and did this  task five or six times each day.  She further testified that she was 
required to file papers in binders weighing 25 pounds  each.  This testimony is not credible 
and is contradicted by Respondent’s witnesses. 

10.  Claimant did not report the hole punching activities to health care providers.  
Claimant reported to Dr. Saavedra on January 8, 2008, that her job at the office required 
80% typing mainly on a typewriter, and that her prior job required only 5% typing and it 
was on a computer. She also reported that she did more filing and noticed more wrist 
pain, but had not been using her wrist splints. (R. Ex. B. 112)

11. On cross-examination, Claimant initially denied that her supervisors allowed 
for the accommodation to not engaging in repetitive activities such as using the hole 
punch. Later she acknowledged that she was accommodated, but did not receive the 
electric hole punch that she requested.  (Transcript. p. 32, L. 13-24) Claimant’s attorney 
produced a three-hole punch at the hearing; however, admittedly, it was not like any 
utilized in the office.  In rebuttal testimony, Claimant acknowledged that the three hole 
punches available for use in the office, all had a handle attached – including one that she 
claims to have used. (Claimant’s rebuttal P. 7, L. 15 – 19) In Dr. Wunder’s deposition, 
Respondent produced the three-hole punch that Ms. Blea testified was in use at the 
office. (picture of three-hole punch - Dr. Wunder’s deposition transcript, Ex. 1).  Although 
Claimant testified that she did not use the three-hole punch that was introduced during 
Dr. Wunder’s deposition, she did agree that it was available to her. 



12. Claimant’s first line supervisor, Roberta “Kathy” Blea, credibly testified that 
during the first week Claimant worked at the Office, the Claimant primarily observed.  
Claimant did not engage in any typing activities on January 2nd, 3rd, or 4th, 2008.  Ms. 
Blea was told by Ms. Weiss-Samaras that Claimant could not do hole punching. Ms. Blea 
also testified that typing was not 80% of Claimant’s job.  Ms. Blea described the ASA III 
duties as varied and that nothing required Claimant to be engaged in a sustained activity 
for a period of 20 minutes.  Ms. Blea testified that contrary to Claimant’s testimony that 
the binders weighed 25 pounds, the binders weighed probably five (5) pounds.  Ms. Blea 
described the job duty of typing a death certificate as requiring approximately 54 – 58 key 
strokes.  Ms. Blea was present during Claimant’s rebuttal testimony and in surrebuttal, 
credibly testified consistent with her hearing testimony about the three-hole punch utilized 
in the office, stating that she did not recall seeing the three-hole punch Claimant 
described as being in the office.

13. Claimant’s job as an ASA III in the office consists  of varied task each day, 
including completing death certificates, which she averaged one per day, completing 
paperwork for the release of bodies to the mortuary, providing documents to the 
investigators for their files, answering the phones, responding to door buzzers, and 
releasing personal effects  to the family of the deceased.  Claimant did not do any one 
activity for a sustained period each day.  (R. Ex. C 182- 188).

14. Claimant’s work performance was poor throughout the year she worked in 
the  office.  On March 28, 2008, the Claimant had her first quarterly review.  After having 
worked at the office for three months under a job classification that she had held for 
several years  and seventeen years with the Respondent-Employer, the Claimant’s  work 
performance was in the opinion of her supervisors, as a new hire from the outside.  
Claimant made it clear that she did not like the job, did not want to be there, and her 
manner was abrupt.  Claimant spent long periods preparing to get started working, or 
away from her desk without explanation. Claimant was  on FML that allowed her to work a 
reduced number of hours  each day, and while she was at work, she was unproductive 
which Claimant testified was correct. (R. Ex. C 182-188)  Claimant was  suspended from 
employment October 28 - 30, 2008, for poor performance (Transcript p. 37, L 14 – 16, R. 
Ex. C, B 163) and was given a verbal reprimand on September 15, 2008 for cumulative 
incidents of job neglect going back to March, 2008. (R. Ex. C, B 178).  

15. In the March 14, 2008, Kaiser Permanente report from Michael Fisher, M.D. 
who was treating the Claimant for heart failure, the Claimant complained of “atypical 
symptom that she relates is intermittent numbness on the right side of her body, usually it 
has been one limb though recently she had one episode where the entire right side went 
numb”. (R. Ex. B 100)

16. On April 23, 2008, Claimant was involved in a nonwork-related motor 
vehicle accident (MVA).  Claimant was seen in the Emergency Department of Medical 
Center of Aurora with complaints of right hand, low back, neck, right foot, chest and 
abdomen injuries.  Claimant reported that the accident involved right front area damage 
to the vehicle that received moderate damage from moderate velocity impact.  She was 



diagnosed with a neck strain, chest wall strain, abdominal wall strain, low back strain, 
right foot sprain and right hand sprain. (R. Ex. B 97, 97 A-G, 98)

17. On April 24, 2008, Claimant was seen at Swenson Chiropractic.  Claimant 
complained of right upper extremity pain into hand, along with neck, headaches, upper 
back, middle back, and low back pain.  Claimant also noted that she was experiencing 
left hand tingling and numbness because of the accident. (R. Ex. B 93 – 96). 

18. On July 11, 2008, the Claimant was seen at Kaiser Permanente 
complaining of right hand numbness and pain radiating down the arm “worse on the right 
but occasionally has sx’s of the left arm, feels  a sensation like ‘her body wants to shake’ 
feels that her ‘right side is numb’ has bee diagnosed with carpel tunnel syndrome on the 
right”.  It was  noted that Claimant “Was in MVA in 04/08, hit another car/fence, ever since 
has had back pain, reports the “whole body numbness’ has been going on prior to the 
MVA”.  (R. Ex. B 88 - 91).

19. Simultaneously with treatment at Kaiser Permanente, Claimant continued to 
treat with Swenson Chiropractic for the April 23, 2008, MVA (R. Ex. B 80) when she filed 
an Employees  Work Injury Report on July 29, 2008, alleging “tingling and numbness and 
sharp excruciating pain in my right hand, fingers, thumb, wrist, and arm, up to my 
shoulder.  This  pain is also starting to occur in the left hand”.  Claimant was treated at 
Swenson Chiropractic for both right and left wrist pain because of the April 23, 2008, 
MVA, both the day before, July 28, 2008, and the day after, July 30, 2008, filing the 
Employee Work Injury Report with the Respondent.  (R. Ex. B 80).

20. The Claimant never informed her supervisors at the office that she had 
been in a MVA on April 23, 2008.  When she reported the alleged work related injury, 
Employer offered the Claimant medical treatment through one of its designated providers, 
Concentra.  Claimant was seen at Concentra on July 29, 2008.  She provided a history 
that “my primary care doctor told me I have carpal tunnel syndrome and it is work related 
from repetitive motion”.  Claimant did not provide a history of the April 23, 2008, MVA, or 
disclose her treatment with Swenson Chiropractic. (R. Ex. B 81- 86).  

21.   Following the initial treatment at Concentra, the Claimant was given 
restrictions that Employer was willing to accommodate. However, Claimant rejected 
Employer’s  attempts to have her abide by the restrictions.  Claimant’s supervisor brought 
in an egg timer to help remind Claimant to take the 10 minute break every 30 minutes 
recommended by the authorized treating provider, but Claimant refused compliance 
stating “I’ll see if you can enforce it, cause I am not going to”.  Claimant was belligerent 
when her supervisor advised Claimant that she was expected to comply with the 
restrictions – Claimant exclaimed “whatever”.  

22. Employer permitted Claimant to continue treating through Concentra while 
denying liability for the occupational injury reported on July 29, 2008. On August 26, 
2008, the Claimant was scheduled for therapy appointment with Concentra.  Prior to 
reaching the facility located at 3350 Peoria Street, Aurora, CO., the Claimant was 



involved in a MVA in the 3100 block of N. Peoria Street. Claimant was at fault in the 
accident and charged with failure to yield the right of way when turning left in front of 
traffic.  (R. Ex. D 207 – 214).

23. The Claimant was seen in the emergency department at University of 
Colorado Hospital Authority following the August 26, 2008, accident. The accident was 
described as a low impact collision in which the Claimant was the restrained driver 
traveling at a rate of between 5 – 15 mph the Claimant’s vehicle was  struck at the rear 
panel. The Claimant was assessed as  having low back pain and upper chest pain with 
the “previous history of back injury from a different MVA.” (R. B. Ex 70-77)
 

24. Claimant returned to Swenson Chiropractic on August 28, 2008, and 
continued treatment with additional complaints.  Claimant was also seen by Dr. Griggs 
who ordered EMG/NCV testing to rule out carpel tunnel syndrome.  

25. On September 5, 2008, Dr. Swenson authored a letter addressed to 
Richard Sandomire, Esq., regarding the April 23, 2008, MVA. Dr. Swenson’s  opinion was 
that with the “substantial injures” [sic] Claimant sustained in the April 23, 2008, accident, 
“exacerbations and remissions of the symptoms may recur later on, requiring future 
therapy and treatment at periodic intervals.” Dr. Swenson stated that Claimant’s 
prognosis is  “guarded” and that Claimant has ligament instability at L4 on L5, “which is a 
permanent condition”.  (R. Ex. B 63-65)

26. On September 15, 2008, the Claimant was evaluated by Kathy McCranie, 
M.D. by referral from Dr. Griggs and Dr. Kohake, for a physiatric consultation and 
electrodiagnostic test.  Claimant provided a history of onset of pain on February 11, 2008, 
in her right more than left hand and forearm that Claimant associated with typing and 
computer activities. The Claimant reported her prior work-related upper extremity injury 
and noted that she had permanent impairment as result of that injury. Claimant stated 
that in her current position, unlike the prior work injury with another employer, that she is 
“doing more varied activities where she was able to pacer [sic] herself to control those 
symptoms”. (R. Ex. B 60 – 62).  

27. During the September 15, 2008 evaluation of Claimant, Dr. McCranie 
conducted both an EMG study and Nerve Conduction study, and recorded her impression 
of the Claimant’s  condition as “borderline to very mild sensory median neuropathy, i.e. 
carpel tunnel syndrome and bilateral upper extremity pain and parasthesias”.  Dr. 
McCranie noted that the other carpal tunnel syndrome, testing for sensory and motor 
median nerves, were within normal limits.  Dr. McCranie noted that there was no 
evidence of denervation in the median nerve distribution, cervical radiculopathy, brachial 
plexopathy, peripheral neuropathy, neurogenic thoracic outlet syndrome or ulnar 
neuropathy.  

28. Claimant was  evaluated by Jeffrey Wunder, M.D. on October 2, 2008.  
Claimant reported that “I hate the job”.  And, described her job duties of one hour of filing, 
and various other activities  50% of which are repetitive according to Claimant.  Dr. 



Wunder’s  impression of the Claimant’s condition was mild bilateral de Quervain’s 
tendinitis, possibly chronic, which Claimant stated that was “part of her original CTD 
diagnosis  back in 1989”.  Dr. Wunder noted that Claimant’s medical records indicate mild 
peripheral edema, which he states would contribute to median neuropathy at the wrists 
by increasing the carpel tunnel pressure without repetitive activity.  Dr. Wunder is of the 
opinion that Claimant would not meet the criteria for work-related carpal tunnel syndrome 
under the Medical Treatment Guidelines based on the hours of repetitive activity.  Dr. 
Wunder noted that significant in determining the causation issue is that Claimant has 
huge issues of job dissatisfaction.  (R. Ex. B 55 – 57D).

29. Dr. Wunder persuasively testified that he would not expect Claimant to 
experience complaints only six days after starting the new job. Dr. Wunder also testified 
that hole punching, including 15 sheets at a time approximately 3 time each day and 
putting those documents in a three-ringed binder, along with typing on average 1 death 
certificate a day with up to 58 key strokes, did not constitutes high exertional force and 
repetition that would predispose the Claimant to carpal tunnel or exacerbate a preexisting 
cumulative trauma disorder or carpal tunnel syndrome. (Dr. Wunder deposition transcript 
p.10). 

30.   On November 11, 2008, Claimant was seen in the Emergency Department 
at Exempla St. Joseph Hospital with “multiple complaints including 6 – 8 mo of 
intermittent R sided numbness from head to toe, 3-4mo of bilat lower extrem cramping 
from pelvis to toes, and a few days ago having cramping and pains in hands and L side of 
neck.  She’s had episodes of lightheadedness, blurry vision and tiredness/fatigue.  Says 
she has been walking a lot at new job x 6mo. which don’t affect sx’s  but is more active 
than usual.  She has been under a lot more stress. New glasses within this year. 
Sometimes gets nausea and pain after eating.” Claimant was discharged home with a 
diagnosis  of weakness and muscle cramps and a notation to consider connective tissue 
disease and to follow up with Claimant’s  primary care doctor for considering a referral to 
rheumatology for a connective tissue disease consultation.  (R. Ex. B 35 – 47) 

31. It is  clear that Claimant did not want to work in the office, and that she made 
several attempts to have medical providers verify that her health would be better if she 
were in a different position.  (R. Ex. B 27 – 28) 

32. Claimant has  failed to prove that her work at Employer’s office was 
repetitive in nature and caused an aggravation of her pre-existing occupational disease.  

33. Claimant has  failed to prove that her work at Employer’s office was 
repetitive in nature and caused an occupational disease to her upper extremities.

34. Claimant’s testimony concerning her work activities and symptoms is not 
credible or persuasive.

CONCLUSIONS OF LAW



a.The purpose of the “Workers’ Compensation Act of Colorado” is  to assure the 
quick and efficient delivery of disability and medical benefits  to injured workers at a 
reasonable cost to the employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A Claimant in a workers’ compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101 
C.R.S.  A preponderance of the evidence is  that which leads  the Trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in the workers' compensation case 
are not interpreted liberally in favor of either the rights of the injured worker or the rights 
of the employer.  Section 8-43-201, C.R.S.  A workers' compensation case is decided on 
its merits. Section 8-43-201, C.R.S.

b.The ALJ’s factual findings concern only evidence that is  dispositive of the issues 
involved:  the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

 c. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 27 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). 

d. The test for distinguishing between an accidental injury and occupational 
disease is  whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational disease" is 
defined by  §8-40-201(14), C.R.S., as:
 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as a 
natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard 
to which the worker would have been equally exposed outside of the 
employment. 

e. This  section imposes additional proof requirements beyond those required 
for an accidental injury by adding the "peculiar risk" test; that test requires that the 
hazards associated with the vocation must be more prevalent in the work place than in 
everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  
However, the existence of a preexisting condition does  not defeat a claim for an 
occupational disease.  Id.   A claimant is  entitled to recovery if the hazards of employment 
cause, intensify, or, to a reasonable degree, aggravate the disability for which 
compensation is sought.  Id.   Where there is no evidence that occupational exposure to 
a hazard is  a necessary precondition to development of the disease, the claimant suffers 



from an occupational disease only to the extent that the occupational exposure 
contributed to the disability.  Id.  

f. The claimant bears the burden to prove by a preponderance of the 
evidence that the hazards of the employment caused, intensified or aggravated the 
disease for which compensation is  sought.  Faulkner v. Industrial Claim Appeals Office, 
12 P.3d 844 (Colo. App. 2000); Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 
989 P.2d 251 (Colo. App. 1999).  The question of whether the claimant has  proven 
causation is one of fact for the ALJ.  Faulkner v. Industrial Claim Appeals Office, supra.  
In this regard the mere occurrence of symptoms in the workplace does not require the 
conclusion that the conditions of the employment were the cause of the symptoms, or 
that such symptoms represent an aggravation of a preexisting condition.  See F.R. Orr 
Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985); Cotts v. Exempla, Inc., W.C. No. 
4-606-563 (I.C.A.O. August 18, 2005).  Once claimant makes such a showing, the burden 
shifts to respondents to establish both the existence of a non-industrial cause and the 
extent of its contribution to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 
535 (Colo. App. 1992).

g. The ALJ concludes that the Claimant has not met her burden of proof that 
her work for the Respondent caused an aggravation of her pre-existing occupational 
disease, nor has Claimant met her burden of proving that she sustained a new or 
separate occupational disease to her bilateral upper extremities that is causally 
connected to her employment with Respondent.  Claimant’s testimony is inconsistent with 
some of the medical records and contradicted by Employer’s witnesses.  Claimant’s 
testimony is not credible or persuasive.  

h. The “quasi-course of employment” doctrine provides that an injury occurring 
during travel to or from authorized medical treatment is  compensable because the 
employer is required to provide medical treatment for the industrial injury and the 
claimant is  required to submit to the treatment. Excel v. Industrial Claim Appeals Office, 
860 P.2d 1393 (Colo. App. 1993). In Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 
1082 (Colo. App. 2002), the Court held that “trips to receive authorized treatment 
constitute an implied condition or expectation of the employment contract.  If the element 
of contractual obligation is missing, however, the resulting injuries are not compensable.” 
Id. at 1085. The Judge concludes that Respondent was not contractually obligated to 
offer the Claimant medical care while contesting liability for the underlying bilateral upper 
extremity claim, and is  therefore not liable for treatment of injuries stemming from the 
August 26, 2008 motor vehicle accident. 

ORDER
 It is therefore ordered that:

 1. Claimant’s claim is denied and dismissed.

DATED:  July 2, 2009

Barbara S. Henk
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Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-719

ISSUES

 Did claimant prove by a preponderance of the evidence that he sustained an 
occupational disease type injury arising out of the course and scope of his 
employment?

 Did claimant prove by a preponderance of the evidence that he is entitled to 
medical and temporary disability benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer operates a public transportation system.  Claimant began working 
for employer as a probationary bus driver in June of 2008.  Claimant's date 
of birth is October 14, 1946; his  age at the time of hearing was 62 years.  
Because of intractable lower back pain, claimant has been unable to return 
to work at employer since Friday, September 26, 2008.  Claimant contends 
he sustained an occupational disease arising out of a hazard of his 
employment because his back pain is  unrelated to a discrete or acute work-
related event.  Employer contends that claimant’s disability is a result of the 
natural progression of the underlying disease process in his lumbar spine. 

2. Claimant has a rheumatoid arthritis disease process for which he has been 
receiving infusions of Remicade since 2002.  Claimant also has diffuse, 
severe osteoporosis, osteopenia, and osteoarthritis.  And claimant has 
chronic, 25-plus-year history of smoking cigarettes.

3. As a probationary driver, claimant was assigned various routes  to drive.  
According to claimant, most of the driver’s seats  in the buses were out of 
adjustment and needed replacing.  On August 22, 2008, claimant drove an 
AB Route, which involved 2 trips to Denver International Airport.  The AB 
Route included numerous stops where claimant was required to help 
passengers load and unload luggage in the luggage compartment of the 
bus.  Claimant stated that he had to help load some 70 to 80 pieces of 
luggage each direction on the AB Route.  Claimant drove the AB Route to 
DIA a total of 6 shifts during his tenure as a driver for employer, including 
August 28th, September 5th, September 9th, September 11th, and September 



12th.  The Judge infers from the testimony of claimant and his wife that they 
believe that the activity of loading and unloading luggage on the AB Route 
was a hazard of claimant’s  employment that caused him to develop lower 
back pain.  Claimant was unable to relate the development of his lower 
back pain to a discrete or acute incident or event at work.  

4. On September 29, 2008, claimant sought medical attention from 
Christopher E. Ricca, M.D., for sinus congestion and worsening lower back 
pain.  Claimant reported to Dr. Ricca that his back pain increased after 
riding his bicycle 3 days earlier.  On physical examination of claimant’s 
lower back, Dr. Ricca found mild tenderness of the paraspinal muscles.

5. Claimant testified that he had lower back pain before riding the bicycle, but 
that riding increased his  pain.  Claimant bought the recumbent bicycle 
because he thought riding it would improve his arthritis symptoms.  
Claimant says he only rode the bike for 5 to 10 minutes before learning it 
was not for him.  Although at hearing claimant minimized the importance of 
this  history to the development of his symptoms, he thought it significant 
enough to report to Dr. Ricca on September 29th.  More importantly, Dr. 
Ricca deemed the bicycle riding incident medically significant to claimant’s 
history of developing symptoms.  

6. Dr. Ricca referred claimant for a magnetic resonance imaging (MRI) scan of 
his lumbar spine on October 4, 2008.  Dr. Ricca discussed the MRI results 
with claimant on October 6, 2008.  Dr. Ricca wrote:

I strongly believe that this issue was caused by [claimant’s] 
activity at his workplace.  He was lifting heavy bags prior to 
the onset of his  symptoms.  I suspect his rheumatoid 
arthritis has exacerbated the symptoms.

Dr. Ricca’s opinion here is equivocal: It is unclear what “issue” Dr. Ricca believes was 
caused by work activity and what role his  rheumatoid arthritis plays in exacerbating his 
symptoms.  Dr. Ricca recommended claimant follow up with workers’ compensation.  

7. On October 10, 2008, Dr. Ricca noted claimant’s symptoms more involved 
radiculopathy in his lower extremities than lower back pain.  Dr. Ricca 
referred claimant to Orthopedic Surgeon Gary Ghiselli, M.D., who evaluated 
him on October 14, 2008.  Claimant reported to Dr. Ghiselli that his back 
symptoms worsened without any inciting incident or specific injury.  
Claimant noted to Dr. Ghiselli that he had been performing increased 
driving and lifting heavy bags while working for employer.  Dr. Ghiselli 
observed claimant displaying significant pain behaviors, including riding in a 
wheelchair.  Dr. Ghiselli read the MRI as showing a degenerative disease 
process in claimant’s lumbar spine, including slight spondylolisthesis at the 
L4-5 level, mild disk degeneration at the L3-4 level, and moderate disk 
protrusion at the L5-S1 level, with posterior displacement of the left S1 



nerve root.  Dr. Ghiselli diagnosed multifactorial symptom complex with 
significant pain behaviors.  Dr. Ghiselli recommended conservative 
management, including epidural steroid injection (ESI) therapy.  

8. Dr. Ghiselli referred claimant to Ronald S. Hattin, M.D., who administered 
an ESI on October 16, 2008.  Claimant reported the following history to Dr. 
Hattin: Claimant’s  symptoms initially began in his right-sided lower back 
some two months earlier while driving a bus for employer; over the following 
two weeks, he experienced increasing pain radiating into the right greater 
than left lower extremity; and, around the end of September, he violently 
sneezed, causing symptoms of acute, severe pain in both lower extremities.  
Claimant rated his pain at 8 on a scale of 0 to 10, worse with sitting than 
standing.  Dr. Hattin noted that claimant’s MRI scan strikingly showed 
severe bilateral foraminal stenosis at the L4-5 and L5-S1 levels due to a 
combination of disk bulging, posterior ligamentum flavum buckling, and 
facet joint arthropathy from his degenerative arthritic process.  Dr. Hattin 
attributed claimant’s  symptoms to chronic degenerative changes at the L4-5 
and L5-S1 levels.

9. Dr. Hattin administered a repeat ESI on November 4, 2008.  Claimant 
reported to Dr. Hattin that the first ESI completely resolved his  right leg 
pain.  The second ESI reduced claimant’s residual left leg pain.

10.At employer’s request, Henry J. Roth, M.D., performed an independent 
medical evaluation of claimant and examined him on January 27, 2009.  Dr. 
Roth testified as an expert in the area of Physical and Occupational 
Medicine.  Dr. Roth has taught other physicians how to analyze medical 
causation and is an expert in the area of assessing medical causation.

11.On February 4, 2009, Dr. Ghiselli performed surgery upon claimant’s lumbar 
spine: A decompression with microdiskectomy at the L4-5 and L5-S1 levels, 
and a left sided fusion of the L4-5 level, using bone graft material.  Crediting 
his testimony, claimant’s surgical result has been very successful in 
alleviating his symptoms.

12.Dr. Ghiselli testified as an expert in the area of Orthopedic Surgery.  Dr. 
Ghiselli had not reviewed records of claimant’s past medical treatment.  The 
Judge credits Dr. Ghiselli’s testimony in finding the surgery reasonable and 
necessary in light of claimant’s presenting symptoms.  Dr. Ghiselli’s  surgical 
exploration revealed no problem with claimant’s  bone density.  Dr. Ghiselli 
however observed evidence of rheumatoid arthritis  during surgery.  Dr. 
Ghiselli testified that, by history, claimant was unable to tie his symptoms to 
any specific injury.  According to Dr. Ghiselli, claimant’s activity of lifting 
luggage at employer possibly could contribute to symptoms from disk 
protrusion; similarly, riding the bicycle or sneezing could aggravate his 
underlying arthritic process or could contribute to his symptoms.  Crediting 



Dr. Ghiselli’s  medical opinion, any one of these activities is  a possible cause 
of exacerbating claimant’s underlying arthritic process.    

13.The Judge finds that Dr. Ghiselli’s  testimony falls short of providing a 
medically probable cause of claimant’s symptoms that is exogenous to the 
underlying disease process itself. In this  respect, Dr. Ghiselli’s testimony is 
consistent with the testimony of Dr. Roth.

14.The Judge credits Dr. Roth’s testimony in finding the following: There is no 
medical record history of claimant experiencing an onset of lower back 
symptoms in association with his work at employer.  Claimant instead has 
an underlying degenerative disease process in his lumbar spine that he was 
genetically predisposed to develop and that is consistent with his age of 62 
years.  The underlying disease process is  erosive to the ligaments and bony 
structures of claimant’s  lumbar spine.  Claimant has a similar disease 
process in his cervical spine. Claimant’s underlying disease process  has 
been accelerated by his metabolic syndrome, including his diabetes, 
cholesterol, and hypertension, which disrupts blood supply and causes 
oxygen starvation to the structures  of his lumbar spine.  In addition, 
claimant’s rheumatoid arthritis  disease is an inflammatory condition, which 
contributes to the destructive and erosive degeneration of the structures of 
his lumbar spine.  And claimant’s  habit of tobacco dependency has further 
accelerated the underlying disease process in his lumbar spine.  Claimant’s 
underlying spine disease has progressed to the stage where his symptoms 
are typical for the disease, spontaneous, and unrelated to any exogenous 
event.  Because of the progression of his  spine disease, claimant is 
intolerant of activity, such as, luggage handling.  Claimant’s underlying 
spine disease is  the medical cause of his  need for treatment.  Because the 
MRI findings demonstrate the absence of any acute change to the anatomy 
of claimant’s  disks  or osteoarthritis, it is medically improbable that 
claimant’s work activity caused any change to the anatomy of his  lumbar 
spine.  Instead, the natural progression of claimant’s underlying spine 
disease, and not his  work activity at employer, likely caused his symptoms 
and presentation.   

15.Claimant failed to show it more probably true than not that the hazards of 
his employment caused, intensified, or, to a reasonable degree, aggravated 
claimant’s underlying spine disease.  Although claimant associates the 
onset of his symptoms to handling luggage while driving the AB Route on 6 
of his  shifts in August and September of 2008, the Judge has credited the 
medical opinion of Dr. Roth in finding it more probably true that the natural 
progression of claimant’s  underlying spine disease, and not his work 
activity, proximately caused his need for medical treatment and his  resulting 
disability.     



CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant argues  he has proven by a preponderance of the evidence that he 
sustained an occupational disease type injury arising out of the course and scope of his 
employment.  The Judge disagrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that his injury arose out of the course and scope of his 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  A preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the 
rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence that 
is  dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

The test for distinguishing between an accidental injury and occupational disease 
is  whether the injury can be traced to a particular time, place, and cause.  Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational disease" is defined by  
§8-40-201(14), supra, as:
 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as a 
natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside 
of the employment. 

(Emphasis added).



This  section imposes additional proof requirements beyond that required for an 
accidental injury by adding the "peculiar risk" test; that test requires that the hazards 
associated with the vocation must be more prevalent in the work place than in everyday 
life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  The 
existence of a preexisting condition does not defeat a claim for an occupational disease.  
Id.   A claimant is entitled to recovery only if the hazards  of employment cause, intensify, 
or, to a reasonable degree, aggravate the disability for which compensation is sought.  Id.   
Where there is no evidence that occupational exposure to a hazard is a necessary 
precondition to development of the disease, the claimant suffers from an occupational 
disease only to the extent that the occupational exposure contributed to the disability.  Id.  
Once claimant makes such a showing, the burden shifts to respondents  to establish both 
the existence of a non-industrial cause and the extent of its contribution to the 
occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).

Here, the Judge found claimant failed to show it more probably true than not that 
the hazards of his employment caused, intensified, or, to a reasonable degree, 
aggravated claimant’s underlying spine disease.  Claimant thus failed to prove by a 
preponderance of the evidence that he sustained compensable occupational disease 
type injury.

As found, claimant associates the onset of his symptoms to handling luggage 
while driving the AB Route on 6 of his  shifts  while working for employer in August and 
September of 2008.  The Judge however credited the medical opinion of Dr. Roth in 
finding it more probably true that the natural progression of claimant’s underlying spine 
disease, and not his work activity at employer, proximately caused his need for medical 
treatment and his resulting disability.

The Judge concludes that claimant’s claim for workers’ compensation benefits 
under the Act should be denied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

1. Claimant’s claim for workers’ compensation benefits  under the Act is denied 
and dismissed.

DATED:  _July 2, 2009_

Michael E. Harr,
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-662-964

 CORRECTED FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 No further hearings have been held in the above-captioned matter.  On June 24, 
2009, the ALJ’s Full Findings of Fact, Conclusions of Law and Order was sent to the 
parties.  On July 2, 2009, Claimant filed a timely “Unopposed Motion for Amendment of 
Order,” stating, inter alia, that the decision did not order Respondents to pay for 
Claimant’s lidocaine prescription, although the ALJ determined that it was reasonably 
necessary.  The motion is well taken and the decision below is amended accordingly.

Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., 
Administrative Law Judge (ALJ), on March 16, 2009 and June 1, 2009, in Denver, 
Colorado.  The hearing was digitally recorded (reference: 3/16/09, Courtroom 3, 
beginning at 8:34 AM, and ending at 5:00 PM; and, 6/1/09, Courtroom 1, beginning at 
8:30 AM, and ending at 11:27 AM).  

 At the conclusion of the hearing, the ALJ established a briefing schedule (briefs to 
be filed electronically).  Claimant’s opening brief was  filed on June 9, 2009.  
Respondents’ answer brief was filed on June 15, 2009.  On June 16, 2009, Claimant 
indicated that he would not be filing a reply brief.  The matter was deemed submitted for 
decision on June 16, 2009.

ISSUES
 

The issues to be determined by this  decision concern permanent total disability 
(PTD), reasonably necessary medical benefits, and bodily disfigurement. During the 
hearing, Respondents withdrew their affirmative issue of whether the Claimant was 
barred from PTD benefits on the ground that the Claimant rejected an offer of modified 
employment.  Claimant has the burden of proof, by a preponderance of the evidence, on 
all issues remaining for determination. 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

 1. On September 9, 2005, the Claimant sustained an injury to his cervical 
spine while working for employer.  



2. On October 21, 2005, Claimant underwent a cervical fusion by Robert T. 
Vraney, M.D.  On October 13, 2006, Dr. Vraney noted the fusion to be solid.  On April 27, 
2007, B. Andrew Castro, M.D., reviewed claimant’s MRI (magnetic resonance imaging) 
studies, noted the “solid fusion”, and stated that he did not recommend any further 
surgical intervention. 
 

3.  Jeffrey A. Wunder, M.D., originally placed Claimant at maximum medical 
improvement (MMI) on September 21, 2006. Prior to doing so he ordered a Functional 
Capacity Evaluation (FCE) and that test was completed on September 19, 2006.

4. At  Dr. Wunder’s  request, Claimant began treating with psychologist Peter J. 
Vicente, Ph.D., on April 25, 2006.  After multiple psychological tests Dr. Vicente was of 
the opinion that “The patient is not focused on compensation or litigation gains, nor is 
malingering an issue.” Dr. Vicente’s report also states that “there is no indication of a 
strong addiction potential.” 

5. The FCE conducted on September 19, 2006 found that the Claimant could 
only lift 10 pounds on an occasional basis, had to take unscheduled breaks during 
testing, and fell in the “below competitive” range for many of the tests  administered due to 
increased neck pain. The validity testing conducted during that FCE found that the 
Claimant gave a consistent effort. There were no findings of submaximal effort on that 
FCE’s validity testing. Several of the tests were stopped due to concerns for the 
Claimant’s safety.   The ALJ finds that the restrictions imposed in the FCE were 
temporary, one and one-half years before the Claimant reached MMI, and were 
superseded by the permanent restrictions imposed by Claimant’s authorized treating 
physicians (ATPs).

6. Ultimately, Dr. Wunder, who had been an ATP since March 2006, and the 
Claimant’s current primary treating physician, placed the Claimant at MMI on April 28, 
2008, and rated him with a 23% permanent impairment to his cervical spine (whole 
person).  Dr. Wunder recommended one year of maintenance medications.  He assigned 
permanent work restrictions of a maximum 20 pounds lift, pull, or carry, with occasional 
overhead work.

7. On August 7, 2008, the Claimant underwent a follow up Division 
Independent Medical Examination (DIME) with Kristin D. Mason, M.D., who agreed with 
Dr. Wunder’s MMI date of April 21, 2008.  Dr. Mason rated the Claimant with 26% 
impairment to his cervical spine and with 2% mental impairment.  Dr. Mason declined to 
rate  permanent impairment to Claimant’s right lower extremity (RLE) or for swallowing 
issues.

8. Respondents filed a Final Admission of Liability (FAL), consistent with the 
opinions of Dr. Mason.  Claimant initially challenged, but later withdrew his challenge to 
the opinions of the DIME.

  



9.      Claimant does not have a high school diploma or GED.  His  work history is 
entirely in the restaurant industry. He was employed as an executive chef with 
Employer as of September 9, 2005, and prior to that had worked as  an executive 
chef, line chef, sous chef, saucier, and owned his own restaurants.

10.      Claimant’s work as an executive chef with Employer required that he 
supervise the functions of the kitchen, including ordering food, receiving food, cooking 
food, working as a line cook, washing dishes, mopping floors, heavy cleaning, lifting, 
bending, and a lot of cooking. There were times when he was the only one present in 
the kitchen.  Physical requirements  of his work as an executive chef required being 
able to maneuver ninety (90) pound boxes of meat, and repetitive use of his upper 
extremities for cutting, chopping, lifting pans, making sauces, lifting racks of clean 
dishes, and mopping.  Katie Montoya, Respondents’ vocational expert, is of the 
opinion that Claimant can no longer perform his executive chef job.

11. Claimant has looked for work since he last worked, but he does not believe 
that he is  physically able to perform any of the jobs he has applied for.  Claimant has not 
been offered any jobs or interviews for jobs for which he has applied.  He has applied for 
jobs posted on-line and jobs identified by Katie Montoya, Respondents’ vocational expert, 
but he does not believe that he can physically perform any of those jobs due to his 
limitations, many of which are self imposed and not consistent with his ATPs’ permanent 
medical restrictions.  Claimant has also sought work through Workforce Colorado, but 
was referred to the Division of Vocational Rehabilitation. He has not been offered any 
vocational rehabilitation services through the Division of Vocational Rehabilitation (DVR).  
This  fact is  neutral because the ALJ can neither infer that Claimant did not meet the 
DVR’s criteria nor that Claimant was not capable of being vocationally rehabilitated.

Medical Opinion

12. The restrictions of medical providers, including Dr. Wunder and Matthew 
Brodie, M.D., as well as  the opinions of Dr. Mason and Tashoff Bernton, M.D., are more 
persuasive and credible than the limitations of Doris Shriver, Claimant’s vocational expert.  
The ALJ finds that Shriver’s  restrictions are not supported by the weight of the medical 
evidence.  

13. Dr. Wunder, an ATP, was of the opinion that the Claimant’s  only current 
objective findings are restricted cervical range of motion and some sensory deficits in the 
left C-6 distribution which have changed over time.  On March 3, 2008, Claimant’s 
electrodiagnostic studies  that had been previously considered abnormal, were interpreted 
as normal. 

14. Dr. Wunder referred the Claimant for a functional capacity evaluation (FCE).  
In the report of the FCE, the evaluator noted that “the findings from this evaluation be 
correlated with objective physical findings and is subject to further interpretation and 
determination of validity by the treating physician.  Dr. Wunder stated that an FCE is like 
a diagnostic test, such as an MRI.  It needs to be interpreted by a physician in light of 



clinical information.  The ALJ finds Dr. Wunder’s opinion in this  regard persuasive and 
credible.

15. Dr. Wunder assigned the Claimant permanent work restrictions of lifting, 
pushing, and pulling of up to 20 pounds on an occasional basis, and “that the claimant is 
also restricted to occasional work and occasional reaching overhead.”  Dr. Wunder based 
his restrictions on information that could be objectively verified, the history of surgery, the 
FCE, and his twenty three years of medical experience in dealing with patients with 
similar conditions.

16. Dr. Bernton agreed with the restrictions of Dr. Wunder, but stated that 
Claimant “is probably able to function at a greater level than this.” 

17. According to Dr. Wunder, it is not reasonable to rely on the Claimant’s 
subjective report of symptoms in assigning work restrictions.  Multiple other physicians, 
including Dr. Brodie, Dr. Mason, and Dr. Bernton have questioned the reliability of 
Claimant’s subjective complaints.  

18. Dr. Bernton noted in his April 3, 2007 report that the Claimant has 
“developed a large number of pain complaints which are either unexplained on an 
objective basis or disproportionate to those findings which are present.”  Dr. Bernton 
states that “conscious magnification of symptoms and misrepresentation of functional 
ability (e.g. malingering) is present in this case.” 

19. Dr. Mason commented in her DIME report that, at times “it appears he does 
somewhat distort his report and there have been some inconsistencies of his 
presentation.”  The ALJ finds that this independent opinion of a DIME corroborates Dr. 
Bernton’s opinion concerning magnification of symptoms, thus, enhancing Dr. Bernton’s 
credibility in this regard. 

20. Dr. Brodie was of the opinion that “there are non-organic factors driving this 
case.” According to Dr. Brodie, Claimant’s diagnostic studies and “documented organic 
illness would not constitute the need for him to not be able to return to his gainful 
employment,” and that his perceived disabilities are being primarily driven by subjective 
complaints of pain. 

21. Dr. Wunder was of the opinion that the “patient’s  reported functional 
disability has been in excess of objective findings.” 

22. The ALJ finds that the permanent work restrictions assigned by Dr. Wunder 
take into account the Claimant’s objective and subjective complaints and are reasonable. 

23. Following his surgery, the Claimant was diagnosed with a deep venous 
thrombosis (DVT), for which he received medical treatment.



24. Claimant has  complained of RLE pain and limitations that he attributes  to 
the DVT.  However, the medical evidence shows that the DVT healed and should not be 
causing functional limitations.  In discussing the Claimant’s right leg, Dr. Mason, the 
DIME, noted “the patient is, to some extent, exaggerating his complaints. I do not find 
anything objectively wrong with the leg.  Multiple subsequent vascular studies have 
shown resolution of the blood clot and he has been viewed on at least some of the 
surveillance videotapes to present a different functional picture with respect to gait than 
he presents in the office.”  Dr. Mason stated there was no objective basis  for assigning a 
permanent impairment. Claimant withdrew his challenge to the DIME and thus his 
challenge to this opinion.

25. Claimant testified that he is ambidextrous, but that he is basically right 
handed.  Claimant has alleged difficulties with his right upper extremity (RUE) as a result 
of his injury.  Diagnostic studies have been performed which have revealed no 
abnormalities in the RUE. Multiple physicians, including Dr. Wunder, Jeffrey Sabin, M.D., 
and Dr. Bernton, are of the opinion that Claimant’s RUE complaints are not related to his 
work injury.  Both Dr. Wunder and Dr. Bernton stated that Claimant has no limitation with 
respect to the use of his RUE.  Claimant’s  complaints  of symptoms in the RUE are not 
supported by objective medical evidence.

26. Dr. Mason’s report noted that the mechanics of Claimant’s swallowing was 
affected by his cervical fusion hardware, but she did not find that he had a rateable 
impairment for that condition. She did provide him with a two percent (2%) whole person 
rating for his psychological condition, which had stabilized with medication, and a 26% 
whole person impairment to his cervical spine, which included an impairment rating for 
sensory deficits in his left upper extremity.  Claimant also testified regarding his 
swallowing difficulties.  The DIME, however, specifically noted that there was no 
impairment for swallowing, nor has Claimant identified any credible work restrictions as a 
result of any swallowing issues.  

27. Gary Gutterman, M.D., a psychiatrist and an ATP, is of the opinion that 
Claimant is “capable or returning to the workforce from a psychiatric and cognitive 
perspective.” 

28. Dr. Mason, the DIME, completed mental impairment worksheets, and rated 
Claimant with a 2% mental impairment due to his condition being stable on medication.  
Dr. Mason completed a Mental Impairment Worksheet and noted no impairment in 
activities of daily living, including travel, social functioning, thinking, concentration, 
judgment, or adaptation to stress.  Claimant withdrew challenge to DIME.

29. Dr. Bernton was of the opinion that the Claimant is capable of working full 
time within the restrictions outlined by Dr. Wunder.  

30. Dr. Wunder and Dr. Bernton were each of the opinion that there is no 
medical basis for the assignment of work restrictions on the Claimant’s ability to sit, 



stand, or walk.  Dr. Bernton further was of the opinion that there is  no medical basis for 
Claimant’s allegation that he would need to take unscheduled breaks during a workday.

 31.  Christopher Ryan, M.D., who testified on behalf of the Claimant, last saw 
Claimant on January 16, 2009.  Dr. Ryan was of the opinion that Claimant could lift 20 
lbs. only occasionally and was restricted from lifting and carrying 10 lbs. frequently.  Dr. 
Ryan also restricted neck movements and overhead activities.  The ALJ finds that Dr. 
Ryan did not persuasively relate many of his restrictions to the Claimant’s work-related 
injury of September 9, 2005.  The ALJ resolves the conflict between the opinions of Dr. 
Ryan and the opinions of ATP Dr. Wunder and Respondents’ IME doctors, Dr. Bernton 
and Dr. Brodie in favor of Drs. Wunder, Bernton and Brodie.  Therefore, the ALJ finds that 
the three later physicians’ opinions outweigh the opinion of Dr. Ryan.

Commutable Labor Market  

32. There is a dispute concerning the Claimant’s commutable labor market.  
Manning Pickett, M.D., and Christopher Ryan, M.D., both stated opinions that the 
Claimant is restricted from extended driving. 

33. Dr. Wunder was of the opinion that it would be reasonable for the Claimant 
to take a short break of 5 to 10 minutes after driving 45 minutes to an hour before 
continuing to drive.  Claimant’s injuries do not otherwise limit his ability to drive. Claimant 
maintains a valid Colorado driver’s license. 

34. Neither Dr. Pickett nor Dr. Ryan provided a persuasive explanation 
concerning the medical basis of the Claimant’s alleged inability to drive long distances 
within the restrictions outlined by Dr. Wunder.  To the extent that their opinions are based 
on Claimant’s report of RLE pain, as noted by the DIME, Dr. Mason, the DVT healed and 
there is nothing objectively wrong with his leg.  

35. At the time of his injury, Claimant was living in Wheat Ridge.  During this 
claim, he moved to Bailey, Colorado.   Therefore, his commutable labor market extends 
to a 45-minute drive from Bailey.  The ALJ takes administrative notice that this would 
include parts of the Metro Denver area.

36. Claimant testified that he has difficulty driving and when he drives, he stops 
to take breaks. Claimant’s testimony that he is unable to drive for extended periods of 
time without multiple breaks is contradicted by the testimony of investigator Chris Selle 
who observed the Claimant driving his vehicle continuously for 60 minutes.  

37. Public transportation is available from Pine Junction, which is 10 miles 
away from Claimant’s home, to the Denver metro area.  Dr. Wunder and Dr. Bernton each 
persuasively expressed opinions that the Claimant has no restrictions in his ability to use 
public transportation.  



38. According to Katie Montoya, Respondents’ vocational expert, and based on 
the opinions of Dr. Wunder and Bernton concerning the Claimant’s ability to drive, plus 
the availability of public transportation to the Denver metro area from Bailey, the 
Claimant’s commutable labor market includes the Denver metro area.  

Vocational Experts

39. Katie Montoya, Respondents  vocational expert, performed a vocational 
evaluation of Claimant that included a personal interview.  Montoya performed a variety 
of computer analysis, a review of occupational job descriptions and the Dictionary of 
Occupational Titles (DOT), a review of job openings, and she contacted potential 
employers.

40. According to Montoya, the Claimant is not capable of returning to work as 
an Executive Chef, his pre-injury occupation.

41. According to Montoya, the Claimant “is a skilled individual” and has 
acquired various skills  through his  work history including restaurant ownership, restaurant 
management, supervising and evaluating staff, ordering food, inventory, customer 
service, putting together events, scheduling, interviewing, quality control, and making 
establishments profitable.  Claimant’s  work history documenting these skills  and his 
“extensive computer skills” is  contained in his resume [admitted into evidence as 
Respondents’ Exhibit A-1]

42. Claimant contends that his  education level has precluded him from certain 
jobs.  Claimant admitted, however, to telling medical providers that he had graduated 
from high school when he had not.  Shriver agreed that the Claimant had significant skills 
in the food service industry that could substitute for education requirements.  Claimant 
did not need a high school diploma to complete or perform work as reflected in his work 
history.  During that work history, Claimant developed transferable skills for work he could 
perform within his current restrictions.

43.  Montoya stated that, in evaluating vocational capabilities, it is more 
reasonable to rely on the opinions  of treating physicians regarding a Claimant’s work 
restrictions. In reaching her conclusion that Claimant is employable,  Montoya relied on 
the restrictions of Dr. Wunder and Dr. Brodie, as well as the restrictions of the DIME, Dr. 
Mason, and Dr. Bernton.   Montoya observed that the restrictions of these four physicians 
were consistent with one another, and the ALJ so finds.  Montoya noted that these 
restrictions essentially allow for a sedentary to light work classification. The consistency 
of the restrictions among medical providers makes the restrictions highly persuasive and 
credible.

44.  Montoya is of the opinion that Claimant is capable of performing jobs 
including customer service, cashier, food service supervisor, host, sandwich maker, order 
clerk.  Montoya is further of the opinion that Claimant has the capacity to return to even 
higher level jobs by using previous  contacts and knowledge of the food service industry.  



According to Montoya, each of these jobs  is within Claimant’s vocational capabilities  and 
within the restrictions of Dr. Wunder, Dr. Brodie, Dr. Bernton, and Dr. Mason.  Montoya is 
of the opinion that these jobs are available within Claimant’s commutable labor market.
 

45. Doris Shriver, Claimant’s vocational expert, is of the opinion that Claimant is 
not capable or earning wages.  Shriver and the Claimant stated that, before the day of 
the hearing, Shriver had never met Claimant.  Shriver is of the opinion that “non 
exertional limitations”, including the Claimant’s inability to sit, stand, walk, and reach, 
resulted in a vocational profile which rendered the Claimant unemployable and that it was 
not even worth it for Claimant to apply for any jobs. 
 

46. The reliance by Shriver on Claimant’s  “non-exertional” limitations in support 
of her opinions that Claimant is unemployable is not consistent with the medical 
evidence, including the testimony of Dr. Wunder and Dr. Bernton, and the reports of Dr. 
Brodie and DIME Dr. Mason.  Shriver’s opinions are based on Claimant’s subjective 
report instead of the objective medical findings.   The fact that the critical mass of 
Shriver’s opinion that Claimant is unemployable is her heavy reliance on Claimant’s 
subjective limitations and not on the medical restrictions of Claimant’s primary ATP and 
the DIME physician substantially undercuts  the persuasiveness of Shriver’s  ultimate 
opinion that Claimant is unemployable.

47.  Montoya acknowledged that, if she only considered what Claimant reported 
about his physical capabilities, Claimant would not be able to work, but to do so would 
require her to disregard the medical evidence. 
 

48.  Montoya was of the opinion in her testimony and in her report that, after 
considering the objective information, Claimant’s  medical status, his entire vocational 
profile, Claimant maintains the capacity to return to work.  
 

49. The opinions of Katie Montoya are more consistent with the medical 
evidence and are more credible and persuasive than the opinions of Doris  Shriver.  The 
ALJ finds that the Claimant is able to earn wages within his  medical restrictions and his 
entire vocational profile.

50. Claimant’s age, transferable skills, work restrictions, and ability to commute 
to the Denver labor market via public or private transportation demonstrates that he is 
capable of earning wages.

51. Claimant has failed to prove, by a preponderance of the evidence that he is 
incapable of earning wages in the competitive job market.  Therefore, Claimant has failed 
tom prove that he is permanently and totally disabled.  The Claimant reached MMI on 
April 28, 2008.

Continued Medical Treatment/Post-MMI Maintenance Treatment



52. According to the opinions of Dr. Wunder, the ATP, and Dr. Bernton, 
Claimant’s request for treatment with narcotic medications is no longer reasonable and 
necessary.  

53. A respectable minority, Dr. Ryan, agrees that Dr. Pickett’s treatment, 
including the continued prescription of narcotics, is reasonably necessary.  The ALJ 
resolves this  conflict in favor of the opinions of Dr. Wunder and Dr. Bernton and against 
Dr. Ryan’s opinion.

54. Dr. Wunder has provided extensive treatment and referrals to the Claimant 
including radiological studies, electrodiagnostic studies, specialist referrals, and other 
care.  Dr. Ryan, called to testify by the Claimant, expressed the opinion that the care 
provided by Dr. Wunder has been appropriate, that Dr. Wunder has made necessary 
referrals, and “went the extra mile and then some” in his treatment of Claimant.   Dr. 
Bernton was of the opinion that the care provided by Dr. Wunder to Claimant has been in 
compliance with the Division of Workers’ Compensation Medical Treatment Guidelines. 

55. When Dr. Wunder received an unexpected result of a random urine drug 
screen, which included the presence of marijuana and the absence of a prescribed 
medication, Dr. Wunder determined that it was no longer reasonable and necessary for 
the Claimant to be treated with narcotic medications.  Other physicians, such as Dr. 
Brodie, an ATP, have raised questions about drug seeking behavior by Claimant. 
 

56. Claimant has received medication from Dr. Pickett without the knowledge of 
Dr. Wunder.  Dr. Ryan and Dr. Wunder each agreed that it is inappropriate for the 
Claimant to be receiving medications from multiple physicians.  

57. When Dr. Wunder refused to prescribe further narcotic medications, 
Claimant obtained narcotic medications from Dr. Pickett.  Dr. Bernton noted that “It is 
common in such situations with patients to seek another physician who may be willing to 
prescribe habituating medications; however, I believe this would be medically 
contraindicated.”  

58. Claimant desires to treat with Dr. Pickett because Dr. Pickett has  been 
willing to provide narcotic medications and support Claimant’s claims of disability where 
other physicians treating the Claimant for this claim have refused. 

59. Dr. Bernton cautioned in his April 3, 2007 report that the failure of treating 
physicians to take into account the Claimant’s  misrepresentation of his symptoms would 
result in inappropriately prolonged medical care and inappropriately expanded disability.   
Dr. Wunder is aware of these issues in his treatment of Claimant.  There is a question 
whether Dr. Pickett is  considering these issues in his treatment of Claimant with narcotic 
medications that Dr. Wunder will not prescribe.

60. Dr. Bernton was of the opinion that there are non-narcotic treatments that 
would be reasonable to manage Claimant’s pain complaints.  



61. Dr. Wunder is still willing to continue to treat the Claimant for the effects of 
his work injury.

62. Claimant is seeking narcotic and other medication from Dr. Pickett.  
Claimant has demonstrated non-compliance with the narcotics contract with Dr. Wunder, 
obtaining medications and other substances on a surreptitious  basis.  The medical 
treatment that the Claimant is  requesting from Dr. Pickett, principally continued narcotic 
prescriptions is not causally related to, or reasonably necessary to treat Claimant’s 
admitted injury.   Therefore, Claimant has failed to prove, by preponderant evidence that 
Dr. Pickett’s narcotic prescriptions are causally related to, or reasonably necessary to 
treat the Claimant for the effects of his  admitted injury.  The lidocaine cream 
recommended by Dr. Pickett is reasonable and necessary treatment for the Claimant, 
and related to the injuries he sustained on September 9, 2005.  Dr. Pickett recommended 
the lidocaine cream to provide pain relief that Claimant was not able to get from patches, 
because the hair on his body made it difficult for him to use adhesive patches, which he 
h a d t r i e d p r e v i o u s l y . 
            
          63. Claimant was 
being prescribed Oxy IR, a narcotic medication, by ATP Dr. Wunder until Dr. Wunder 
obtained the results of a urine screen dated October 13, 2008. Dr. Wunder stopped 
Claimant’s narcotic medication after that urine screen, and on December 15, 2008 stated 
that he no longer needed to see Claimant. Dr. Pickett has since prescribed OxyIR and a 
lidocaine cream for Claimant.   The ALJ finds that the lidocaine is  reasonably necessary 
to treat the Claimant’s work-related condition.  The Oxy-IR is not reasonably necessary.

Disfigurement

64. Claimant manifested a three-inch surgical scar on the front, right side of his 
neck, plainly visible to public view and causally related to his admitted injury.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, the ALJ 
is  empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 Colo. App. 
131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 



(this  includes whether or not the expert opinions are adequately founded upon 
appropriate research); the motives of a witness; whether the testimony has been 
contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 
275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an 
expert witness’ special knowledge, training, experience or research (or lack thereof).  See 
Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the ultimate opinion of 
Katie Montoya that Claimant is employable is based on more reliable study and 
underlying medical opinion than the opinion of Doris  Shriver that Claimant is 
unemployable because Doris Shriver relied on Claimant’s  subjective (non-exertional) 
limitations and failed to appropriately take into account the permanent medical 
restrictions imposed by Claimant’s ATPs and corroborated by independent medical 
examiners.  Therefore, the ALJ resolves this conflict in the ultimate employability opinion 
in favor of Katie Montoya’s opinion and against Doris Shriver’s  opinion.  Also, as found, 
the opinions of the ATP, Dr. Wunder, and Dr. Brodie, and Dr. Bernton, concerning 
Claimant’s permanent medical restrictions are persuasive, credible and only disputed by 
Dr. Ryan. 

b. The injured worker has  the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits, beyond those admitted by the 
Respondents.  §§ 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 
706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 
(Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  
Also, the burden of proof is generally placed on the party asserting the affirmative of a 
proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance 
of the evidence” is that quantum of evidence that makes a fact, or facts, more reasonably 
probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., 
W.C. No. 4-483-341 [Industrial Claim Appeals  Office (ICAO), March 20, 2002].   Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  
As found, the Claimant has failed to sustain his  burden with respect to permanent total 
disability and the reasonable necessity of continued narcotic prescriptions by Dr. Pickett.  
Insofar as Respondents impliedly argued, in their answer brief, that Dr. Pickett should be 
de-authorized as  a treating physician, Respondents failed to establish that de-
authorization of Dr. Pickett is warranted.  As found, a respectable minority, Dr. Ryan, 
agrees that Dr. Pickett’s treatment is appropriate, but the ALJ found the majority opinion 
in this regard more persuasive and credible.

 
 c. An employee is permanently and totally disabled if he is  unable to earn any 
wages in the same or other employment.  § 8-40-201(16.5)(a) C.R.S. (2008).   In 
determining whether a claimant is permanently and totally disabled, an ALJ may consider 
the claimant’s  “human factors,” including the claimant’s age, work history, general 
physical condition, education, and prior training and experience.  Weld County School 
District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998); Holly Nursing Care Center v. 
Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Joslin’s Dry Goods Co. 
v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).  The test for permanent 
total disability is whether employment exists that is reasonably available to the claimant 



under her particular circumstances.  Id.  This  means whether employment is  available in 
the competitive job market, which a claimant can perform on a reasonably sustainable 
basis.  It does not mean that an injured worker can actually find a job that he can perform 
within his  medical restrictions.  As found, Claimant has worked as  an executive chef (a 
high-level job in the restaurant business) and owner of a restaurant.  According to Katie 
Montoya, Claimant has significant transferable skills.  As  found, even Montoya conceded 
that if she accepted Claimant’s self imposed restrictions, it would then be her opinion that 
the Claimant could not work.  Montoya, however, accepted the permanent medical 
restrictions of the ATPs and, based on these restrictions, was of the opinion that Claimant 
is  employable.  As found, the ALJ determined that Claimant is employable and not 
permanently and totally disabled.

d. Respondents are liable only for medical treatment that is  reasonably 
necessary to cure and relieve the effects of the industrial injury. § 8-42-101(1)(a), C.R.S. 
(2008); Colorado Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 1994). 
It is a claimant’s  burden to prove that an industrial injury is the cause of a subsequent 
need for medical treatment, whether that treatment is  in the form of maintenance medical 
care or care designed to cure or relieve the effects  of the industrial injury. City of Durango 
v. Dunagan, 939 P.2d 496 (Colo. App. 1997). The Claimant bears the burden of proof to 
establish the right to specific medical benefits, by a preponderance of the relevant 
evidence. See Valley Tree Service v. Jimenez, 787 P.2d 658 (Colo. App. 1990).  
Claimant’s request for treatment with narcotic medications is no longer reasonable and 
necessary, based on the persuasive and credible testimony of Dr. Wunder and Dr. 
Bernton, which, as found, resolves the medical issue against treatment with narcotic 
medications. 

e.       The Claimant has sustained a serious  permanent disfigurement to areas  of 
Claimant’s body normally exposed to public view.  See § 8-42-108 C.R.S. 

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Claimant’s claim for permanent total disability benefits  is hereby denied and 
dismissed.  The Final Admission of Liability, dated September 5, 2008, is hereby affirmed, 
adopted, and incorporated by reference herein as if fully restated.
 

B. Claimant’s request for continued treatment with narcotic medications by 
Manning Pickett, M.D., with the excep[tion of the lidocaine prescription, is  hereby denied 
and dismissed as not reasonably necessary to treat the effects of the admitted injury.  
Respondents are liable for trhe costs of the lidocaine prescription.  Respondents’ implied 
request to de-authorize Dr. Pickett as an authorized treating physician is  hereby denied 
and dismissed.  Jeffrey A. Wunder, M.D., and Dr. Pickett, remain the Claimant’s 
authorized treating physicians for the provision of treatment to maintain the Claimant at 



maximum medical improvement and to prevent a deterioration of his  work-related 
condition.

C. Claimant is awarded disfigurement benefits  in the amount of $500.00 for the 
three-inch surgical scar on the front, right side of the his neck, as described in the above 
Findings. 

D. Any and all issues not determined herein are reserved for future decision.

DATED this______day of July 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-782-668

ISSUES

1. Whether Claimant has established by a preponderance of the evidence that his 
claim is compensable under the Workers’ Compensation Act of Colorado and thus 
the Respondent-Insurer is liable on the claim.

2. Whether Respondent-Insurer shall pay for all reasonable and necessary medical 
care to cure or relieve Claimant from the effects of this condition.  

3. Whether Respondent-Insurer shall pay for Dr. Richman’s evaluation of Claimant.

4. Whether Dr. Richman is Claimant’s authorized treating physician.

FINDINGS OF FACT

1. Claimant drives a 15-passenger sized van, configured for carrying 
merchandise, for the Respondent-Employer.

2. Claimant has had a previous workers’ compensation claim for his back with 
this  same Respondent-Employer wherein he was given a 14% whole person rating 
in 1999.



3. By December 2008 Claimant had been experiencing increasingly severe 
pain in his back knees and shoulders.  Claimant reported this to Respondent-
Employer and he was only told to see a doctor.  He was not referred to the 
Respondent-Employer’s workers’ compensation medical provider.  Claimant then 
sought out Dr. Richman.  Dr. Richman opines that Claimant has a work-related 
diffuse lumbar myofascial pain condition.

4. Respondent-Insurer sent Claimant to Dr. Beatty.  Dr. Beatty opines that 
Claimant has a non-industrial degenerative back condition.

5. Based upon a totality of the evidence, the ALJ concludes that the more 
credible medical opinion under the circumstances is that of Dr. Richman.  The ALJ 
finds the Claimant is credible.

6. Respondent-Insurer shall pay for all reasonable and necessary medical 
care to cure or relieve Claimant from the effects of this condition.  Respondent-
Insurer shall pay for Dr. Richman’s evaluation of Claimant.

7. Dr. Richman is Claimant’s authorized treating physician.

8. Respondent-Insurer shall pay statutory interest at the rate of eight percent 
(8%) per annum on all amounts due and not paid when due.

9. Any and all issues not determined herein are reserved for future decision.

CONCLUSIONS OF LAW

1. A worker’s compensation claimant must prove by a preponderance of the 
evidence that he or she is a covered employee who suffered an injury arising out 
of and in the course of employment.  Section 8-41-301, C.R.S.; Faulkner v. 
Industrial Claim Appeals Office, 12 P.3d 844 (Colo.App. 2000); City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.2d 1230 
(Colo.App. 2001).  The facts in a worker’s compensation case are not interpreted 
liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  
Claimant bears the burden of proof by a preponderance of the evidence that his or 
her employment bears a direct causal relationship to the injury.  Finn v. Industrial 
Commission of Colorado, 437 P.2d 542 (Colo. 1968), Wal-Mart Stores, Inc. v. 
Industrial Claim Appeals Office, 989 P.2d 251 (Colo.App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo.App. 1997).  A 
preponderance of the evidence is that which leads the trier of fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).



2. The existing disease of an employee does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the disease or infirmity to 
produce the disability for which workers’ compensation is sought.  H&H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo.App. 1990).

3. In determining credibility, the ALJ should consider the witness’ manner and 
demeanor on the stand, means of knowledge, strength of memory, opportunity for 
observation, consistency or inconsistency of testimony and actions, 
reasonableness or unreasonableness of testimony and actions, the probability or 
improbability of testimony and actions, the motives of the witness, whether the 
testimony has been contradicted by other witnesses or evidence, and any bias, 
prejudice or interest in the outcome of the case.  COLORADO JURY 
INSTRUCTIONS, CIVIL, 3:16.

4. As found, Claimant’s testimony is  persuasive, as is  the testimony of Dr. 
Richman.  Claimant has presented sufficient evidence to demonstrate that he 
sustained a compensable industrial injury to his right shoulder on September 1, 
2005.

5. The ALJ concludes that Claimant’s back condition arose out of and in the 
course of his  work activity with the Respondent-Employer, and is compensable 
under the Workers’ Compensation Act of Colorado.  

6. Once a claimant has established a compensable work injury, the claimant is 
entitled to a general award of medical benefits and respondents are liable to 
provide all reasonable and necessary medical care to cure and relieve the effects 
of the work injury.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo.App. 1990).   

7. The ALJ concludes that Claimant is entitled to all reasonable and necessary 
medical care to cure or relieve him from the effects of the industrial injury, including 
care received thus far by Dr. Richman.

8. Once the right of selection passes to Claimant, it cannot be recaptured by 
the Respondent.  See Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 
(Colo.App. 1987); In re Davis, W.C. No. 4-291-678 (ICAO, 05/17/99).

9. The ALJ concludes that the right of selection has passed to the Claimant 
and that Claimant’s authorized treating physician is Dr. Richman.

ORDER

 It is therefore ordered that:



1. The claim is compensable under the Workers’ Compensation Act of 
Colorado and the Respondent-Insurer is liable on the claim.

2. Respondent-Insurer shall pay for all reasonable and necessary medical 
care to cure or relieve Claimant from the effects of this condition.  

3. Respondent-Insurer shall pay for Dr. Richman’s evaluation of Claimant.

4. Dr. Richman is Claimant’s authorized treating physician.

5. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

6. All matters not determined herein are reserved for future determination.

DATE: July 8, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-379

ISSUES

• Whether Respondents have overcome the Division Independent Medical 
Examination (DIME) physician’s  opinion regarding maximum medical improvement 
(MMI) and impairment rating including causation and apportionment; and

• Whether Claimant is entitled to additional medical benefits if she is not at MMI.  

• The parties  stipulated that Claimant’s  average weekly wage (AWW) entitles her to 
the maximum temporary total disability rate of $719.74.  The Judge approved and 
accepted the AWW stipulation on April 17, 2009.  

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge makes the following 
Findings of Fact:

1. Claimant works as a dance professor for the Employer. Her job duties  include 
teaching dance which involves demonstrating dance moves, dance steps, jumps and 
related maneuvers.  Approximately 50 percent of her time working involves physical 
demonstration of dance moves.  Her teaching schedule varies, but usually includes 



seven courses per semester.  During the semester she is  in class more than 20 
hours per week but less than 40.   

2. In January 2006 Claimant had onset of right hip and groin pain while performing 
her job duties  as a dance professor for Employer.  Claimant reported the injury to the 
Employer and began treating with Dr. Cathy Smith in February 2006.  

3. On February 6, 2006, Dr. Smith noted that Claimant had degenerative joint 
disease in the bilateral hips and no evidence of acute trauma.  Dr. Smith’s impression 
was “work-related incident resulting in right hip and groin strain.”  Dr. Smith 
prescribed physical therapy and medications.  Dr. Smith also imposed work 
restrictions of no squatting or climbing, or forced external rotation or flexion of the 
hip.  

4. Claimant first reported low back pain on July 10, 2006, although Dr. Smith added 
that Claimant presented for follow up evaluation of her right groin and sacroiliac (SI) 
joint strain in her report dated May 15, 2006.  

5. On July 10, 2006, Claimant reported SI joint pain after having gone golfing, riding 
in her car and walking.  Claimant told Dr. Smith that she had previously had “low 
back problems in the same place.”  Dr. Smith’s impression was an exacerbation of 
the work-related right groin strain.

6. Dr. Smith treated Claimant’s SI joint pain, which included physical therapy 
referrals, and added no bending and twisting to Claimant’s  work restrictions.  By 
September 2006 Claimant reported resolution of the SI joint pain.  

7. On December 4, 2006, Dr. Smith released Claimant from treatment without 
restrictions and found that Claimant had no permanent impairment.  Claimant 
returned to work at full duty. 

8. On May 24, 2007 Claimant returned for treatment through the workers’ 
compensation system with Dr. Michelle Paczosa who diagnosed her with right hip 
pain and SI joint dysfunction.  Dr. Paczosa referred Claimant for an MRI of the low 
back and right hip.

9. Dr. Paczosa also prescribed physical therapy for Claimant’s SI joint and continued 
to treat Claimant’s SI joint complaints until she placed Claimant at MMI.  During most 
of the course of Claimant’s treatment, Dr. Paczosa indicated the work related 
diagnoses included: “Back/Hip/SI joint strain”.   Dr. Paczosa changed her diagnosis 
to back strain and right hip avascular necrosis  on July 10, 2007, but changed it back 
to “Back/Hip, SI joint strain” on September 12, 2007.  Around this time, Dr. Paczosa 
referred Claimant to a podiatrist to address a leg length discrepancy discovered 
during physical therapy.  



10. The leg length discrepancy was eventually treated by insertion of an orthotic in 
Claimant’s shoe, which relieved some of Claimant’s pain complaints.

11. Claimant saw Dr. Watkins on May 31, 2007 upon referral by Dr. Paczosa for an 
orthopedic consultation for the right hip pain. Claimant reportedly was unaware of a 
specific injury, but just noticed that after class she had a significant amount of pain 
and tightness in the groin and medial aspect of the thigh.  Dr. Watkins evaluated the 
x-rays as showing minimal degenerative changes in the right hip.  The MRI of the 
pelvis  showed some focal areas of signal abnormality consistent with either early 
arthritis or focal osteonecrosis  with degenerative signal in the superior labrum, right 
more extensive than left.   The lumbar spine showed broad based disc bulging L4-L5 
and L5-S1 with a little bit of foraminal stenosis, right more than left, mainly at L4-L5 
level.  Dr. Watkins  assessed Claimant with degenerative disc disease of the lumbar 
spine with foraminal stenosis and suspected early arthritis with labral tear of the right 
hip.  

12. On June 21, 2007, Claimant reported to Dr. Paczosa that her back popped out four 
months earlier at work with twisting while dancing.  By that time, the Claimant had 
undergone an injection in the right hip which improved the pain levels. 

13. Dr. Paczosa continued treating Claimant’s  low back and right hip until she 
documented in her May 1, 2008, treatment note that the Insurer had disallowed 
further physical therapy so she referred Claimant for a functional capacity evaluation.  
On May 19, 2008, Dr. Paczosa placed Claimant at MMI and specifically noted, “No 
further therapy was approved per the insurance company, and therefore the patient 
is  here for a Level II impairment rating.”   The Judge infers that Dr. Paczosa would 
have continued Claimant’s physical therapy had the Insurer authorized it.  The Judge 
also infers that Dr. Paczosa felt that Claimant’s back pain and SI joint dysfunction are 
related to or caused by Claimant’s work based on the documented diagnoses  and 
ongoing treatment. 

14. The physical therapy recommended by Dr. Paczosa relieved Claimant’s  right hip 
and low back pain symptoms which have worsened since discontinuing physical 
therapy in May 2008.  

15. Claimant previously reported to Dr. Coester on March 9, 2001, that: “1) pain is 
sometimes on the right side-other times, on the left side-& sometimes  both sides  2) 
the pain varies from the hip, derriere, hamstring, outside of calf, to foot on both sides-
sometimes both sides 3) pain in lower back 4) I feel my vertebra in low back shift 
back & forth often this increases…”  Claimant reported that on April 4, 2000, she 
dragged a heavy trash can and 10 hours later she felt her back shift and could hardly 
walk or stand.  

16. Dr. Coester reported on March 12, 2001, that claimant had reported to him that 
she had a history of back pain and intermittent bilateral leg pain since April 4, 2000.  
She also reported that she occasionally had severe pain that radiated into her hip.  



He reported that the MRI showed a large central disc herniation at L4-5 with minimal 
impingement upon the nerve roots bilaterally. 

17. On August 15, 2001, Dr. Coester discharged Claimant from care and opined that 
surgical intervention was ill-advised and premature at that time.  He further noted that 
he advised Claimant to return if she had persistent difficulties.  There are no medical 
records that reflect Claimant returned to Dr. Coester for persistent back pain.  

18. In September 2005, Claimant sought treatment with Dr. Kindsfater for left hip pain.  
The medical records associated with this treatment do not mention complaints of low 
back pain or right hip pain.

19. On October 23, 2008, Claimant underwent a DIME with Dr. Brian Shea.  Dr. Shea 
found that Claimant was not at MMI, and that her low back issues and SI joint 
complaints are related to her job as a dance professor.  Dr. Shea specifically noted 
that the injury to Claimant’s right hip caused structural decompensations which 
caused pain and impairment.  He further noted that Claimant continued to have pain 
and limitation in her right hip, right SI joint and low back.  Dr. Shea opined that 
Claimant needs additional treatment for sacral instability, which includes orthopedic 
treatment and physical therapy as  well as Prolotherapy and medications.  Dr. Shea 
opined that such treatment would stabilize her condition with a high probability of 
decreasing the hip joint, SI joint and lumbar problems.  

20. Dr. Douglas Hemler performed an independent medical examination for 
Respondents on December 19, 2008 and issued a report.  He also reviewed 
additional records that were obtained by Respondents  and issued a supplemental 
report dated March 19, 2009.  

21. Dr. Hemler opined that Claimant was clearly at MMI for the occupational condition 
on May 19, 2008.  Dr. Hemler opined that Claimant sustained a strain syndrome of 
the right hip which was treated and that the lumbar spine and SI were not injured or 
clearly aggravated by the right hip strain.  Dr. Hemler felt that Claimant’s pain 
complaints were a result of her underlying degenerative osteoarthritis  which did not 
appear to be aggravated by the right hip strain.  Dr. Hemler felt that Dr. Shea 
inappropriately directed treatment to the SI region and inappropriately rated the 
lumbar spine because neither structure was injured. 

22. In his March 19, 2009 report Dr. Hemler opined “It is highly unlikely that the dance 
activities themselves  have resulted in premature ageing of the hip on the right or the 
left.  A more likely circumstance is  that she has progressive degenerative 
osteoarthritis  of the right and left hip that would become symptomatic with a number 
of activities related to daily life and activities of daily living.”  

23. No clear and convincing demonstrates that Dr. Shea’s opinions are incorrect. 
While it is  true that Claimant experienced low back pain the past, the record reflects 
that her past symptoms had resolved.  Claimant had not sought treatment for low 
back complaints since August 2001.  Moreover, Dr. Paczosa felt that Claimant’s  back 



symptoms were related to her right hip and groin injury, which is  supported by her 
referrals for physical therapy and other treatment of the back complaints  in 
conjunction with the right hip complaints.  Furthermore, Dr. Hemler’s opinion that 
Claimant has underlying degenerative osteoarthritis consistent with age and that 
performing her work duties  as a dance professor did not aggravate or exacerbate the 
condition is  unpersuasive given the opinions of Drs. Paczosa and Shea.  Dr. Hemler 
merely disagrees  with Dr. Shea’s opinions regarding relatedness of the SI joint and 
low back complaints; however, it is  not highly probable that Dr. Shea’s  opinions are 
incorrect.   In addition, at the time Dr. Pacsoza placed the Claimant at MMI, her groin 
and hip pain had not resolved, which Dr. Shea confirmed in his report.  Accordingly, 
Respondents have not overcome the opinions of Dr. Shea regarding MMI and 
relatedness of Claimant’s low back and SI joint complaints.

24. Claimant has established that she is  entitled to the medical treatment 
recommended by Dr. Shea.  Dr. Shea’s opinion that Claimant needs additional 
treatment for sacral instability, which includes orthopedic treatment and physical 
therapy as well as Prolotherapy and medications is persuasive.  Dr. Shea opined that 
such treatment would stabilize her condition with a high probability of decreasing the 
hip joint, SI joint and lumbar problems.  No persuasive medical opinions were offered 
to dispute Dr. Shea’s recommendations.  Moreover, Claimant credibly testified that 
the physical therapy prescribed by Dr. Paczosa was relieving her symptoms and 
without it, her symptoms have worsened.  



CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the Judge enters the following 
Conclusions of Law:

1. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved.  The ALJ has not addressed every piece of evidence that might lead 
to a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 
57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, C.R.S.

Overcoming the DIME opinion

3. Sections 8-42-107(8)(b)(III) and (c), C.R.S., provide that the finding of a DIME 
physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the 
DIME physician's finding must produce evidence showing it highly probable the DIME 
physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995).  A fact or proposition has been proved by clear and convincing evidence 
if, considering all the evidence, the trier-of-fact finds it to be highly probable and free 
from serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A 
mere difference of opinion between physicians  fails  to constitute error.  See Gonzales 
v. Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).  

4. The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more 
reliable medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998).  Since the DIME physician is required to identify and evaluate all 
losses and restrictions which result from the industrial injury as part of the diagnostic 
assessment process, the DIME physician's opinion regarding causation of those 
losses and restrictions is  subject to the same enhanced burden of proof.  Qual-Med v. 
Industrial Claim Appeals Office, supra.   

5. As found, Respondents have failed to overcome Dr. Shea’s  opinion that 
Claimant is  not at MMI.  No clear and convincing evidence demonstrates  that the 
determination by Dr. Shea is incorrect.  While it is  true that Claimant experienced low 
back pain the past, the record reflects that her past symptoms had resolved.  
Claimant had not sought treatment for low back complaints  since August 2001.  
Moreover, Dr. Paczosa felt that Claimant’s back symptoms were related to her right 



hip and groin injury, which is supported by her referrals for physical therapy and other 
treatment of the back complaints  in conjunction with the right hip complaints.  
Furthermore, Dr. Hemler’s opinion that Claimant has underlying degenerative 
osteoarthritis  consistent with age and that performing her work duties as  a dance 
professor did not aggravate or exacerbate the condition is unpersuasive given the 
opinions of Drs. Paczosa and Shea.  Dr. Hemler merely disagrees  with Dr. Shea’s 
opinions regarding relatedness of the SI joint and low back complaints; however, it is 
not highly probable that Dr. Shea’s opinions  are incorrect.   In addition, at the time Dr. 
Pacsoza placed the Claimant at MMI, her groin and hip pain had not resolved, which 
Dr. Shea confirmed in his report.  Accordingly, Respondents have not overcome the 
opinions of Dr. Shea that Claimant is  not at MMI nor have they overcome the opinion 
that Claimant’s low back and SI joint symptoms are related to the original work injury 
to Claimant’s right hip.   

Medical Benefits

6. Section 8-42-101(1)(a), C.R.S., provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus  as may reasonably be needed at the time 
of the injury … and thereafter during the disability to cure and relieve the 
employee from the effects of the injury.

Respondents thus  are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

  
7. Claimant has  established that she is  entitled to the medical treatment 

recommended by Dr. Shea.  Such treatment includes orthopedic treatment and 
physical therapy as well as Prolotherapy and medications. While it is true that The 
Lower Extremity Injury Medical Treatment Guidelines do not recommend Prolotherapy 
for lower extremity injuries, Dr. Shea recommended the treatment to cure and relieve 
her SI joint pain, lumbar spine pain which would then decrease the hip joint pain. No 
persuasive medical opinions were offered to dispute Dr. Shea’s treatment 
recommendations.  Moreover, Claimant credibly testified that the physical therapy 
prescribed by Dr. Paczosa was relieving her symptoms and without it, her symptoms 
have worsened.  As such, Claimant is entitled to the treatment recommended by Dr. 
Shea in order to cure and relieve the effects of her work injury.  



ORDER

 It is therefore ordered that:

1. Claimant is not at MMI consistent with the opinions of Dr. Shea.  

2. Respondents shall provide the Claimant with additional medical treatment 
consistent with the recommendations of Dr. Shea.

3. Because the ALJ has determined that Claimant is not at MMI based on the 
opinions of DIME physician, Dr. Shea, a determination on whether Respondents 
overcame Dr. Shea’s opinions regarding permanent impairment and apportionment is 
unnecessary.  

4. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

5. All matters not determined herein are reserved for future determination.

DATED:  July 10, 2009

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-601-476 & WC 4-724-582

ISSUES

 Did the claimant prove by clear and convincing evidence that the DIME physician 
in W.C. No. 4-724-582 erred by apportioning the impairment rating for the April 
2007 injury based on a determination that the claimant had pre-existing 
impairment caused by his 2004 industrial injury?

 If the claimant overcame the DIME physician’s apportioned impairment rating, 
what is the claimant’s correct impairment rating for the injury that he sustained in 
April 2007?

 Did the claimant prove by a preponderance of the evidence that the claim for the 
2004 injury (W.C. No. 4-601-476) should be reopened on grounds of change of 
condition, error or mistake?

FINDINGS OF FACT



Based upon the evidence presented at hearing, the ALJ enters  the following 
findings of fact:

These two claims were consolidated for purposes of conducting a hearing on related 
factual and legal issues.  W.C. No. 4-601-476 concerns a low back injury the claimant 
sustained on January 8, 2004 (the 2004 injury), while employed by MI.  W.C. No. 
4-724-582 concerns a low back injury the claimant sustained on April 29, 2007 (the 2007 
injury), while employed by HO.

In 2004 MI employed the claimant as a truck driver and delivery person.  This was a 
relatively physical job that, in addition to driving the truck, required the claimant to lift 
weights  in excess of 50 pounds.  On January 8, 2004, the claimant sustained the sudden 
onset of low back pain while pulling a cart off of an elevator.  The MI respondents 
admitted liability for this injury.

Dr. Donna Brogmus, M.D., was the authorized treating physician for the 2004 injury.  Dr. 
Brogmus saw the claimant on January 9, 2004, and diagnosed acute lumbar strain.  She 
removed the claimant from work and prescribed medications  and physical therapy.  The 
claimant returned to see Dr. Brogmus on January 13, 2004, and reported a 60 percent 
improvement in his  condition and rated his pain at 3 on a scale of 0-10.  Dr. Brogmus 
noted no “radicular symptoms.” On January 20, 2007, Dr. Brogmus diagnosed a lumbar 
sprain/strain and released the claimant to full duty.  

After the release to regular employment the claimant experienced some increased low 
back pain and stiffness.  On February 17, 2004, Dr. Brogmus referred the claimant for an 
MRI to rule out a disc herniation.  The claimant was also continued on medication and 
permitted to use a TENS unit that he previously acquired. 

A lumbar MRI was performed on March 4, 2004.  The MRI was reported by the reader as 
demonstrating a broad-based disc protrusion at the L3-4 level causing “relative stenosis,” 
a central disc protrusion at L4-5 with annular tearing, and a central disc protrusion at L5-
S1.  Facet arthropathy was noted distal to the L2 level.

Dr. Brogmus examined the claimant on March 15, 2004.  At that time Dr. Brogmus noted 
the MRI study revealed, “disc herniation, most significant at L3-4 by MRI.”  Dr. Brogmus 
reported that the claimant had pain of “0 to 1” and seemed to “be doing well.”  Dr. 
Brogmus noted that she discussed the case with a neurosurgeon who stated that he 
would not recommend surgery for a patient that is doing well.  Dr. Brogmus 
recommended purchase of the TENS unit that the claimant used two to three times per 
week.

Dr. Brogmus again examined the claimant again on March 30, 2004.  Dr. Brogmus noted 
the claimant had “steadily improved,” had decreased his use of the TENS unit to one time 
per week, and “was doing everything at work.”  Dr. Brogmus reported that on examination 
the claimant did not have any significant tenderness to palpation of the low back, he 
could forward flex and touch his toes, he had normal toe walking, and exhibited normal 
tandem gait.  Dr. Brogmus noted the claimant’s affect was pleasant and appropriate and 



he did not appear to be in any acute distress.  Dr. Brogmus placed the claimant at 
maximum medical improvement (MMI) without permanent impairment, and released him 
to return to work at full duty.  Dr. Brogmus recommended maintenance care of 3 months’ 
medication, and one follow-up visit within 3 months if needed.

On April 5, 2004, the MI respondents filed a Final Admission of Liability (FAL) admitting 
that the claimant reached MMI on March 30, 2004 without permanent impairment.  This 
FAL was based on Dr. Brogmus’s report of March 30, 2004.  The claimant did not 
challenge the FAL by seeking a hearing or requesting a Division-sponsored independent 
medical examination (DIME).  

The claimant testified that his  symptoms steadily improved after the 2004 injury.  The 
claimant further stated he felt “fully recovered” when the MI respondents filed the FAL for 
the 2004 injury; therefore he did not object to the FAL.  The claimant stated that he did 
not return to Dr. Brogmus after the FAL was filed because he did not believe he needed 
further treatment for the 2004 injury.  The claimant stated he felt able to return to work at 
full duty.

The claimant testified that after he was placed at MMI he occasionally used the TENS 
unit for “flare-ups” of his back condition.  The claimant recalled that the flare-ups occurred 
approximately every three months and caused more “stiffness” than pain.  The claimant 
stated that he felt like he was experiencing a “muscle strain” and said that he tended to 
use the TENS unit after a “heavy day” at work.  The claimant stated that by the next 
morning he was able to return to work.  The claimant described these incidents of 
stiffness and pain as similar to episodes that he experienced before the 2004 injury.

The claimant left his employment as a delivery truck driver for MI in March 2006 when the 
company was sold.  In May 2006 the claimant got a new job driving a fuel delivery truck 
for HO.  The claimant described the jobs as similar in terms of the physical requirements.  
In addition to driving substantial distances the HO job required the claimant to lift caps off 
of fuel tanks located at or below ground level and to pull large hoses.

On May 29, 2009, Dr. Lee Whittemore, D.C., issued a report concerning chiropractic 
treatments that he provided to the claimant.  Dr. Whittemore had treated the claimant for 
various problems since 1988.  Dr. Whittemore stated that for the period of time between 
September 2004 and February 2007 he saw the claimant 17 times.  The vast majority of 
these visits involved complaints of neck and upper back pain.  The claimant complained 
of lower back problems on only one occasion in September 2006.  At that visit the 
claimant advised Dr. Whittemore that he felt his lower back was “out of alignment.” 

The claimant testified that on April 29, 2007, he was delivering fuel.  He was bent over 
securing a fuel cap when he suddenly experienced severe stabbing pain in his back.  The 
claimant recalled that this pain caused him to drop to his knees and lay down for 
approximately 5 minutes.  The claimant had not experienced similar pain before.  The 
claimant notified his supervisor that he needed to be off for a few shifts but expected to 
be able to return to work. 



On May 2, 2007, the claimant reported to Dr. William Basow, M.D., at Poudre Valley 
Health System.  The claimant was seeking new leads for his  TENS unit and had been 
told that the unit was out of date.  Dr. Basow recorded that since the claimant was  placed 
at MMI for the 2004 injury he had experienced a “chronic level of low back pain” and had 
been taking over the counter pain relievers.  The claimant also gave a history that he 
experienced acute flare-ups of pain approximately every three months and used the 
TENS unit three to four times per day during the flare-ups.  The claimant also stated that 
he had not had further treatment for his back since being placed at MMI by Dr. Brogmus, 
having experienced “only occasional minor back pains which did not require medical 
attention.”  The claimant denied radicular symptoms.  The claimant also advised Dr. 
Basow that he was now driving a fuel delivery truck, and that this was much lighter work 
than he performed at the time of the 2004 injury.  The claimant denied suffering any 
“reinjury” while performing the new employment.  Dr. Basow referred the claimant for a 
new TENS unit, prescribed medication including Vicodin, and instructed the claimant to 
return in two weeks.

On or about May 12, 2007, the claimant experienced a sudden and severe increase in 
low back pain while he was at home watching television.  On May 13, 2007, the claimant 
was taken to McKee Medical Center where he was admitted and underwent a lumbar 
MRI.  On May 14, 2007, Dr. Robert J. Benz, M.D., examined the claimant in consultation.  
The claimant told Dr. Benz that he was experiencing a flare-up over the last two weeks. 
Dr. Benz recommended an epidural steroid injection (ESI).  The claimant underwent the 
ESI and it provided some relief.

Dr. Benz again examined the claimant on May 21, 2007.  Dr. Benz noted the claimant 
sustained the injury in 2004, and that the 2004 MRI showed no signs  of any definite disc 
herniation at L3-4.  Dr. Benz stated that after the 2004 injury the claimant was able to 
return to work full time.  The claimant had changed jobs approximately one year prior to 
the May 2007 examination and began delivering gas  products.  Dr. Benz recorded the 
claimant was “doing well” until April 2007 when “he bent over to lift a cap off a ground 
tank when he had the onset of back pain and also then gradually developed some left leg 
symptoms.”  Dr. Benz reviewed the May 2007 MRI films from McKee Medical Center.  Dr. 
Benz opined the MRI showed disc dessication and a left sided disc extrusion at L3-4 
causing significant displacement of the thecal sac in comparison to the L4 nerve root.  At 
L4-5 and L5-S1 there were signs of disc desiccation and mild bulging.  Dr. Benz opined 
the claimant had sustained a new disc herniation on the left side, and that he had 
“recovered from his  previous work comp injury.”  Dr. Benz further opined the “new injury” 
was related to lifting the cap off of the ground tank.  Dr. Benz noted the claimant had 
been unable to return to work and recommended the claimant undergo an L3-4 
discectomy to treat the herniation.

On May 24, 2007, the claimant returned to Dr. Basow.  On this visit the claimant gave a 
different history than he gave to Dr. Basow on May 2, 2007.  The claimant advised Dr. 
Basow that the most recent flare-up of back pain began in February 2007 when he 
slipped on some ice and fell at work.  The claimant further stated that he suffered a 
sudden aggravation of the back pain in April 2007 when he bent over to take a gas cap 
off of a ground level opening.  Dr. Basow inquired why the claimant had given a different 



history on his initial visit.  According to Dr. Basow, the claimant “convincingly” replied “that 
his initial visit was primarily just to get a new TENS unit; and he anticipated that his flare-
up from these two injuries would resolve as had his previous flare-ups.”

At the hearing, the claimant testified that he gave a false history to Dr. Basow on May 2, 
2007, when he told Dr. Basow that he did not suffer any new back injury while working at 
HO.  The claimant explained that he initially saw Dr. Basow because the doctor was 
located at the same clinic as Dr. Brogmus and he desired to obtain new leads for the 
TENS unit.  The claimant further explained that he did not want to file a workers’ 
compensation claim against HO because he was afraid of losing his job.  The claimant 
admitted telling Dr. Basow that he suffered flare-ups of back pain every three months for 
which he used the TENS unit and over the counter medications, but did not recall giving a 
history of “chronic low back pain.”

On June 26, 2007, the HO respondents filed a General Admission of Liability (GAL) 
admitting that the claimant sustained a compensable injury on April 29, 2007.  The HO 
respondents admitted liability for medical benefits and temporary total disability benefits. 

The HO respondents also designated Dr. Brian Thompson, M.D., as the authorized 
treating physician for the 2007 injury.  Dr. Thompson first examined the claimant on June 
14, 2007, and restricted the claimant from all work.  On June 28, 2007, Dr. Thompson 
noted the claimant had a “three year history of low back problems,” but “had a new injury 
which occurred on 4/29/07, bending over and reaching into fuel cap, pushing down valve 
cap, immediate worsening of pain in low back.”

On July 3, 2007, Dr. Benz performed an L3-4 left-sided hemilaminontomy and discectomy 
to repair the herniated disc at L3-4.

Dr. Thompson placed the claimant at MMI on July 15, 2008.  Dr. Thompson noted the 
claimant had improved but was still experiencing low back pain with occasional left leg 
radiation.  Dr. Thompson diagnosed “L3/4 HNP” post-surgery related to the injury of April 
29, 2007.  Dr. Thompson assigned a 29 percent whole person impairment rating.  This 
rating includes 10 percent for a specific disorder of the lumbar spine under Table 53 IIE of 
the AMA Guides (surgically treated disc lesion with residual medically documented pain 
and rigidity). Dr. Thompson also assigned 12 percent whole person impairment for 
reduced range of motion in the lumbar spine.  Dr. Thompson wrote “none” with respect to 
apportionment.  Dr. Thompson also assigned two percent impairment for the claimant’s 
psychological condition.

Dr. Caroline Gellrick, M.D., performed a Division-sponsored independent medical 
examination (DIME) on November 18, 2008.  Dr. Gellrick reviewed the claimant’s  medical 
records as they then existed and performed a physical examination.  Dr. Gellrick opined 
the 2004 injury resulted in a “significant history” prior to the April 2007 injury.  Specifically, 
Dr. Gellrick described the 2004 worker’s compensation injury and the conservative 
treatment provided by Dr. Brogmus in 2004.  Dr. Gellrick noted the 2004 MRI showed an 
L3-4 level broad-based disc protrusion causing stenosis, an L4-5 central disc protrusion 
with annular tearing, and an L5-SI disc protrusion.  Dr. Gellrick noted that facet 



arthropathy distal to L2 was present in 2004.  Dr. Gellrick agreed with the date of MMI 
assigned by Dr. Thompson.

Concerning the degree of permanent impairment caused by the 2007 injury, Dr. Gellrick 
stated that she “differed slightly” from Dr. Thompson because “apportionment is 
considered.”  Dr. Gellrick stated the claimant “has a clear, pre-existing pathology present 
documented on MRI” as mentioned by several physicians  soon after the 2007 injury.  Dr. 
Gellrick specifically noted that the claimant “admitted with Dr. Basow to recurrent 
problems with the back for which he was using his TENS unit and initially presented to 
that office looking for replacement parts for his TENS unit.”  Dr. Gellrick stated that this 
history “indicates a chronic back condition; therefore, impairment with apportionment 
needs to be considered.”

Dr. Gellrick opined that on the date of the DIME examination the claimant’s  overall 
impairment rating for the lumbar spine was 20 percent based on 10 percent impairment 
under Table 53 II(E) (surgically treated disc), 2 percent for additional levels of the spine 
under Table 53 II(F), and 9 percent for range of motion impairment.  However, Dr. Gellrick 
determined that apportionment of the specific disorder impairment based on the 2004 
injury is appropriate.  Dr. Gellrick stated that “if one were to consider impairment rating 
with the [claimant] very functional and returning to full duty” after the 2004 injury he would 
be assigned 5 percent impairment under Table 53 II(B) (unoperated disc or soft-issue 
lesion with medically documented injury and a minimum of six months of medically 
documented pain and rigidity with or without muscle spasm associated with none to 
minimal degenerative changes on structural tests), and 2 percent impairment for multiple 
levels  under Table 53 II(F).  Thus, Dr. Gellrick apportioned 7 percent of the claimant’s 
specific disorder impairment to the 2004 injury, leaving 5 percent whole person 
impairment related to the April 2007 injury.  Dr. Gellrick declined to apportion any of the 
range of motion impairment to the 2004 injury because the claimant returned to full duty 
work for several years after the 2004 injury.  

Dr. Gellrick’s unapportioned rating for the 2007 injury was 29 percent whole person 
(including 1 percent for psychological impairment).  Dr. Gellrick’s apportioned impairment 
rating for the 2007 injury is 24 percent whole person based on the apportioned lumbar 
spine rating (14 percent) combined with other impairment attributable to the 2007 injury.  
The 24 percent whole person impairment rating includes 1 percent for psychological 
impairment.

On March 25, 2009, Dr. Christopher Ryan, M.D., performed an independent medical 
examination (IME) at the claimant’s request.  Dr. Ryan is board certified in Physical 
Medicine and Rehabilitation and is Level II accredited by the Division of Workers’ 
Compensation.  In his  report Dr. Ryan undertook an extensive review of the claimant’s 
medical records, as well as the DIME report issued by Dr. Gellrick.  Dr. Ryan stated that 
he agreed with Dr. Gellrick’s approach to rating the claimant’s impairment, but he 
disagreed with her decision to apportion the rating.  Dr. Ryan opined, contrary to Dr. 
Gellrick’s report, that the claimant did not demonstrate any medical impairment prior to 
the occurrence of the 2007 injury.  In support of this opinion Dr. Ryan stated that after the 
2004 injury the claimant was able to return to work at a “heavy job,” had only intermittent 



back pain, and was for the most part asymptomatic.  Dr. Ryan also opined that after the 
2004 injury there was not medically documented pain and rigidity lasting 6 months so as 
to support an impairment rating under Table 53 II(B).  Dr. Ryan also noted that the 2007 
MRI revealed a disc extrusion that represented a “substantial” anatomic change when 
compared to the findings on the 2004 MRI. 

Dr. Ryan also testified at hearing.  Dr. Ryan reviewed the treatment records of Dr. 
Brogmus following the claimant’s 2004 injury and agreed with her initial diagnosis of a 
lumbar sprain/strain.  Dr. Ryan testified that he agreed with this diagnosis because the 
claimant’s symptoms rapidly diminished and largely disappeared by the time he was 
placed at MMI for the 2004 injury.  Dr. Ryan also noted the claimant’s  clinical course 
documented by Dr. Brogmus was not consistent with injury to the discs or the facet joints 
because the claimant’s symptoms resolved rapidly and there was no report of radicular 
symptoms.  Dr. Ryan also opined that the 2004 MRI findings of disc protrusions and facet 
arthropathy were “red herrings,” meaning that the findings represented chronic 
degenerative changes unrelated to the 2004 injury.  Dr. Ryan explained that it is  common 
for asymptomatic people to exhibit positive MRI findings, including disc herniations.  
Consequently, there is no necessary relationship between a person’s symptoms and 
findings on an MRI.

Dr. Ryan also reiterated his opinion that the medical records do not document 6 months 
of pain and rigidity as required by Table 53 II(B).  With respect to rigidity, Dr. Ryan stated 
that rigidity is  evidenced by “hardness” in the muscles, and that such hardness prevents 
flexibility.  Dr. Ryan stated that the MMI report of Dr. Brogmus indicates that the 
claimant’s range of motion measurements were mostly normal.  Further, the claimant 
could touch his toes and bend backwards approximately 20 degrees.  Dr. Ryan opined 
that it is unlikely the claimant was exhibiting any rigidity if he was able to perform these 
activities.  Dr. Ryan also noted that the MMI report of Dr. Brogmus did not document 6 
months of pain since the report was issued less than 6 months after the injury and the 
claimant’s pain was resolved.

Dr. Ryan testified, based on his  experience, that it is not unusual for truck drivers to 
experience intermittent muscle and joint pain of the back.  This  is true because drivers sit 
for prolonged periods and often use their backs to load and unload trucks.  He also stated 
that a TENS unit would serve to treat this  type of pain because it is a “pain signal blocker” 
that interrupts pain signals to the brain.

The claimant proved it is  highly probable and free from serious doubt that the DIME 
physician, Dr. Gellrick, incorrectly apportioned the specific disorder impairment rating for 
the 2007 injury.  The ALJ credits  Dr. Ryan’s testimony that Dr. Gellrick’s apportionment 
based on the 2004 injury was predicated, in part, on her conclusion that in 2004 the 
claimant sustained injuries  to his lumbar discs at three levels.  Indeed, Dr. Gellrick stated 
in the DIME report that the claimant had, “pre-existing prior to the current injury, … 
documented injury of 2004, which demonstrated degenerative disc disease and disc 
protrusions at L3, L4 and L5.”  Dr. Ryan persuasively opined that the disc protrusions and 
facet arthropathy seen in the 2004 MRI were “red herrings,” or purely incidental to the 
claimant’s correct diagnosis  of a sprain/strain injury.  Dr. Ryan credibly explained that if 



the claimant had actually injured the discs or facet joints in the 2004 injury, he would not 
have demonstrated such quick and complete recovery as he actually did.  In this regard, 
the ALJ finds that Dr. Ryan’s opinion that the claimant did not suffer any disc or facet 
injury is supported and corroborated by the reports of Dr. Brogmus, the physician that 
examined and treated the claimant for the 2004 injury.  As recognized by Dr. Ryan, the 
reports of Dr. Brogmus do not contain evidence of radicular symptoms that might indicate 
a disc injury.  Moreover, the treatment notes prepared by Dr. Brogmus show an overall 
course of improvement of the claimant’s symptoms.  Dr. Brogmus noted that by March 
30, 2004, the date of MMI, the claimant was essentially pain free, was able to bend over 
and touch his toes, did not display any low back tenderness to palpation, and was able to 
perform his regular employment.  More importantly, Dr. Brogmus, who personally 
examined the claimant, determined that he did not exhibit any ratable medical impairment 
caused by the 2004 injury.  

The ALJ is also persuaded that the April 2007 industrial accident resulted in a new injury 
to the claimant’s lumbar disc spaces that had not existed prior to that time.  Dr. Ryan 
credibly explained that the results of the 2007 MRI were significantly different than the 
results of the 2004 MRI because the 2007 MRI revealed an L3-4 disc extrusion that was 
not present in 2004.  Indeed, Dr. Benz considered this  lesion operable, and surgery was 
performed to repair the disc on July 3, 2007.  In his  report of May 21, 2007, Dr. Benz 
credibly and persuasively corroborates Dr. Ryan’s opinion that the claimant sustained a 
new disc injury in April 2007.  For these reasons the ALJ rejects the HO respondents’ 
assertion that Dr. Ryan ”contradicted himself” in finding that the claimant did not sustain 
injury to his discs in 2004, but did sustain such injuries in 2007. 

Dr. Gellrick also based her apportionment on a determination that the claimant’s  history 
“indicates a chronic back condition.”  The ALJ finds it is  highly probable and free from 
serious doubt that after the claimant reached MMI for the 2004 injury he did not 
experience any chronic symptoms related to the 2004 injury.  Therefore, it is  highly 
probable that Dr. Gellrick was incorrect to base her apportionment on her mistaken 
understanding of the claimant’s medical history following the 2004 injury.  First, Dr. 
Gellrick’s DIME report indicates her opinion is largely based on the contents of Dr. 
Basow’s report of May 2, 2007, wherein Dr. Basow noted the claimant’s  history included a 
“chronic level of low back pain,” and that the claimant denied any new injury after 2004.  
The ALJ credits the claimant’s testimony that he falsified his history when he spoke to Dr. 
Basow on May 2, 2007, because he was afraid he would lose his job if he reported a new 
injury to HO, and because he needed new leads  for his  TENS unit to relieve pain that had 
developed after the April 2007 injury.  The ALJ also notes that the precise meaning of the 
phrase “chronic level of low back pain” is  not clear from Dr. Basow’s  report.  Dr. Basow’s 
May 2 note also states the claimant reported that he experienced acute “flare-ups” every 
three months and had experienced only minor back pain that did not require medical 
attention.  

Moreover, the ALJ is persuaded it is highly probable that, although the claimant 
intermittently experienced back pain and stiffness after reaching MMI for the 2004 injury, 
those symptoms were not causally related to residual effects of the 2004 injury as Dr. 
Gellrick found.  In this  regard, the ALJ credits the claimant’s testimony that he was able to 



return to his  relatively heavy work after reaching MMI, that most of his  “flare-ups” 
occurred after a particularly heavy day’s work, and that he was able to return to work the 
next day.  Moreover, the claimant credibly testified that the symptoms he experienced 
during the flare-ups were similar to symptoms he noted before the 2004 injury.  In his 
report of March 29, 2009, Dr. Ryan credibly opined that the claimant’s ability to return to 
heavy work, his intermittent symptoms and lack of medical treatment were all factors 
indicating the claimant did not suffer any residual impairment from the 2004 injury.  The 
ALJ infers  from this evidence that the claimant’s symptoms were most consistent with the 
ordinary aches and pains experienced by a truck driver who performs a relatively physical 
job, not the lingering effects of the 2004 injury. The claimant’s testimony concerning the 
nature of these symptoms is corroborated by evidence that he did not challenge the FAL 
based on the 0 impairment rating issued by Dr. Brogmus, and he did not return to Dr. 
Brogmus for additional treatment after reaching MMI.  Moreover, in the years between 
2004 and 2007 the claimant sought treatment for his  low back on only one occasion 
when he visited Dr. Whittemore for an “alignment” problem.  During this same period of 
time the claimant was not reluctant to obtain chiropractic treatment for his neck and upper 
back on a relatively frequent basis.

The ALJ further finds that it is  highly probable and free from serious doubt that Dr. 
Gellrick erred when she determined that the claimant exhibited 6 months of medically 
documented pain and rigidity sufficient to assess an impairment rating under Table 53 II
(B).  The ALJ credits Dr. Ryan’s  opinion that at the time Dr. Brogmus placed the claimant 
at MMI he was not exhibiting any pain or rigidity.  Dr. Ryan credibly and persuasively 
opined that if the claimant was able to touch his toes and bend backwards he was not 
likely to be “rigid” as that term is  used in the AMA Guides.  Further, as recognized by Dr. 
Ryan, the claimant’s  symptoms were only intermittent after March 30, 2004, and even 
considering the brief flare-ups there is  not sufficient medical documentation of 6 months 
of pain and rigidity before or after MMI.  The documentary basis for Dr. Gellrick’s  contrary 
opinion, which relies principally on Dr. Basow’s May 2, 2007, report of the claimant’s 
history, is not persuasive for the reasons stated in Finding of Fact 33.  

The ALJ further finds  that Dr. Ryan’s opinion that apportionment is  not appropriate is 
corroborated and supported by the credible opinion of Dr. Thompson, the claimant’s 
authorized treating physician.  Dr. Thompson considered the issue of apportionment and 
expressly found that ”none” is appropriate.  

The ALJ finds it is  more probably true than not that the claimant’s  impairment rating for 
the 2007 injury is 28 percent whole person, plus 1 percent for psychological impairment.  
Although the ALJ has found that Dr. Gellrick’s apportionment was overcome by clear and 
convincing evidence, the ALJ finds  that her rating is otherwise proper and correct.  Dr. 
Gellrick’s rating is  corroborated by the opinion of Dr. Ryan who wrote that he agreed with 
Dr. Gellrick’s approach to rating the claimant, except for her decision to apportion.

The claimant failed to prove it is more probably true than not that he sustained any 
worsening of condition proximately caused by the 2004 injury.  As determined above, 
credible testimony and reports of Dr. Ryan, and the reports  of Dr. Benz and Dr. 
Thompson establish that the claimant sustained a new injury in April 2007, and that injury 



is  the proximate cause of his subsequent need for treatment, disability and impairment.  
The claimant failed to produce any credible and persuasive evidence that he sustained a 
worsening of condition that was caused by the effects of the 2004 injury. 

The claimant failed to prove it is more probably true than not that there was any “error” or 
“mistake” of law or fact that led to the closure of his claim for the 1994 injury.  The weight 
of the evidence establishes that Dr. Brogmus correctly rated the claimant as having no 
permanent medical impairment caused by the 2004 injury.  The ALJ credits the reports of 
and testimony of Dr. Ryan in this regard.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions 
of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical benefits 
to injured workers at a reasonable cost to employers, without the necessity of litigation. 
Section 8-40-102(1), C.R.S.  Except as specifically noted below, the claimant shoulders 
the burden of proving entitlement to benefits  by a preponderance of the evidence.  
Section 8-43-201, C.R.S.   A preponderance of the evidence is  that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

OVERCOMING DIME PHYSICIAN ON APPORTIONMNET 

 The claimant argues that clear and convincing evidence proves Dr. Gellrick 
incorrectly apportioned the impairment rating for the 2007 injury based on residual 
impairment from the 2004 injury.  The claimant argues that, contrary to Dr. Gellrick’s 
finding, the 2004 injury resulted in only a temporary strain/sprain that resolved by March 
30, 2004, and did not cause any impairment.  The claimant also argues  that Dr. Gellrick 



erred in finding that after the 2004 injury he demonstrated 6 months of medically 
documented pain and rigidity so as to justify a permanent impairment rating under Table 
53 II(B) of the AMA Guides.  The ALJ agrees with the claimant.

Section 8-42-104(2)(b), C.R.S. (recently amended with respect to injuries 
occurring on or after July 1, 2008) provides:

Where benefits are awarded pursuant to §8-42-107, an award 
of benefits  for an injury shall exclude any previous impairment 
to the same body part.

Under this version of § 8-42-104(2)(b), which is  applicable to the claimant’s April 2007 
injury, apportionment of pre-existing medical impairment is  one of the causation issues 
inherent in the DIME rating protocol.  Consequently, the DIME physician’s  determination 
that a particular impairment is or is  not subject to apportionment must be overcome by 
clear and convincing evidence.  Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 
(Colo. App. 2007).  Similarly, the DIME physician’s  application of the rating protocols 
contained in the AMA Guides to arrive at an apportionment decision must be overcome 
by clear and convincing evidence.  See McLane Western, Inc. v. Industrial Claim Appeals 
Office, 996 P.2d 263 (Colo. App. 1999).

Clear and convincing evidence is  that quantum and quality of evidence which 
renders a factual proposition highly probable and free from serious or substantial doubt.  
Thus, the party challenging the DIME physician's apportionment must produce evidence 
showing it highly probable the DIME physician’s determination is  incorrect.  Metro Moving 
and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  

 The AMA Guides provide that apportionment of medical impairment is appropriate 
only if the prior impairment has been sufficiently identified, treated, or evaluated to be 
rated as a contributing factor in any subsequent disability.  Apportionment based on a 
pre-existing condition is not proper unless  there is sufficient information to accurately 
measure the change in impairment.  Askew v. Industrial Claim Appeals Office, 927 P.2d 
1333, 1338 (Colo. 1996); Martinez v. Industrial Claim Appeals Office, supra.  Consistent 
with this principle WCRP 12-3 provides that a Level II physician shall apportion pre-
existing medical impairment “where medical records or other objective evidence 
substantiate” the pre-existing impairment.  Further WCRP 12-3 provides that any 
“apportionment shall be made by subtracting from the injured worker’s impairment the 
pre-existing impairment as it existed at the time of the subsequent injury.”  Considering 
these principles, the ICAO has  held that the DIME physician’s  determination of whether 
documentation of pre-existing impairment is  or is  not sufficient to support apportionment 
must ordinarily be overcome by clear and convincing evidence.  Hess v. Pinnacle 
Constructors & Specialties, Inc., W.C. No. 4-523-427 (ICAO August 15, 2003); Campbell 
v. Department of Corrections, W.C. No. 4-446-238 (ICAO, November 19, 2002).

 The ALJ concludes  the claimant proved it is  highly probable and free from serious 
doubt that the 2004 injury did not cause any permanent impairment, but only a temporary 
strain/sprain that completely resolved by March 30, 2004.  As determined in Finding of 



Fact 31, the ALJ concludes that Dr. Gellrick erroneously found the 2004 injury caused 
injury to three disc levels that ultimately resulted in permanent impairment under Table 53 
of the AMA Guides.  The ALJ has credited the persuasive and credible opinion of Dr. 
Ryan that the claimant did not actually sustain any disc injuries  in 2004, but instead 
suffered a strain/sprain that fully resolved by March 30, 2004, when Dr. Brogmus placed 
the claimant at MMI without impairment.  Moreover, as determined in Finding of Fact 32, 
the ALJ is persuaded that the claimant sustained a new injury in April 2007 as evidenced 
by the ruptured disc at L3-4.  This finding is supported by the credible opinions of Dr. 
Ryan and Dr. Benz.

The ALJ further concludes that it is  highly probable that Dr. Gellrick incorrectly 
based her apportionment on the conclusion that after being placed at MMI for the 2004 
injury the claimant had a significant history of “chronic back pain” caused by that injury 
injury.  As determined in Finding of Fact 33, Dr. Gellrick’s reliance on Dr. Basow’s report 
of May 2, 2007, as the basis for her opinion that the claimant had “chronic back pain” is 
misplaced.  First, the ALJ has determined the claimant deliberately misrepresented his 
history to Dr. Basow so as to procure leads for the TENS unit and to avoid the necessity 
of filing a claim against HO for the 2007 injury.  Further, the meaning of Dr. Basow’s 
statement that the claimant had a history of “chronic back pain” is  unclear considering 
that he also stated the claimant experienced “flare-ups” every three months and had only 
minor back pain that did not require treatment.  Moreover, as determined in Finding of 
Fact 34, it is highly probable that the symptoms the claimant exhibited after being placed 
at MMI in March 2004 were not caused by the 2004 injury, but instead represented the 
ordinary aches and pains experienced by a person performing the same type of work as 
the claimant.

Finally the ALJ concludes  it highly probable and free from serious doubt that Dr. 
Gellrick erred in finding that as a result of the 2004 injury the claimant sustained 6 
months of medically documented pain and rigidity that would justify assignment of 
impairment under Table 53 II(B) of the AMA Guides.  As determined in Finding of Fact 35, 
the claimant did not exhibit lumbar pain or rigidity at the time he was placed at MMI in 
March 2004, less than 4 months  after the date of injury.  Moreover, although the claimant 
exhibited some low back symptoms after March 30, 2004, those symptoms were of brief 
and intermittent occurrence, and do not amount to 6 months of documented pain.  The 
ALJ is persuaded by the opinion of Dr. Ryan that the medical records do not document 6 
months of pain and rigidity after the 2004 injury so as to justify an impairment rating 
under Table 53 II(B).

DETERMINATION OF CLAIMANT’S IMPAIRMENT RATING

 Having determined that the claimant overcame Dr. Gellrick’s impairment rating by 
clear and convincing evidence, it is necessary to determine the claimant’s  actual 
impairment rating for purposes of the award of permanent partial disability benefits.

In Deleon v. Whole Foods Market, Inc., W.C. No. 4-600-477 (ICAO November 16, 
2006), the Industrial Claim Appeals Office addressed the proper evidentiary standard for 
determining a claimant’s impairment rating in cases  where an ALJ finds that some portion 



of a DIME physician’s impairment rating has been overcome by clear and convincing 
evidence.  The ALJ in the Deleon case found that the respondents overcame by clear and 
convincing evidence a DIME physician’s finding that the claimant sustained 5 percent 
impairment for lost range of motion in the lumbar spine.  However, the ALJ also found 
that the respondents  failed to overcome by clear and convincing evidence the DIME 
physician’s finding that the claimant sustained 5 percent impairment for a specific 
disorder of the lumbar spine.  Thus, the ALJ upheld the specific disorder portion of the 
DIME physician’s  rating under the clear and convincing standard.  However, the ICAO 
ruled that once an ALJ determines “the DIME’s  rating has been overcome in any respect” 
the ALJ is “free to calculate the claimant’s impairment rating based upon the 
preponderance of the evidence” standard.  The ICAO further stated that when applying 
the preponderance of the evidence standard the ALJ is “not required to dissect the overall 
impairment rating into its numerous component parts and determine whether each part or 
sub-part has been overcome by clear and convincing evidence.”  Because the Deleon 
case represents the most direct and compelling authority concerning this issue, the ALJ 
finds it persuasive and will apply the panel’s analysis in this case.  See also Ortiz v. 
Service Experts, Inc., W.C. No. 4-657-974 ICAO January 22, 2009) (favorably citing 
Deleon).

As determined in Finding of Fact 37, the ALJ concludes that a preponderance of 
the evidence establishes the claimant’s impairment rating for the 2007 injury is 28 percent 
whole person, plus an additional 1 percent for psychological impairment.  This finding is 
based on Dr. Gellrick’s rating without regard to apportionment.  The ALJ finds that Dr. 
Ryan corroborated Dr. Gellrick’s rating except for her decision to apportion.

REOPENING 2004 CLAIM BASED ON CHANGE OF CONDITION

 The claimant argued that the claim for the 2004 injury should be reopened based 
on a worsened condition.  The ALJ understands  from the claimant’s position statement 
that this is  an “alternative theory” of the case since the claimant’s actual view of the 
evidence is  that he sustained a new injury in 2007 that is the cause of all of his 
impairment.  As reflected in this order the ALJ agrees  with the claimant’s  primary theory; 
therefore the ALJ denies petition to reopen the 2004 injury based on a worsened 
condition.

 Section 8-43-303(1), C.R.S., provides that an award may be reopened on the 
ground of, inter alia, change in condition.  The claimant shoulders the burden of proving 
his condition has changed and his  entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201; Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A change 
in condition refers either to change in the condition of the original compensable injury or 
to a change in the claimant's physical or mental condition that can be causally related to 
the original injury.  Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 1082 (Colo. App. 
2002); Chavez v. Industrial Commission, 714 P.2d 1328 (Colo. App. 1985).  

 The question of whether the claimant met the burden of proof to establish a causal 
relationship between the industrial injury and the worsened condition is  one of fact for 



determination by the ALJ.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. 
App. 2002); City of Durango v. Dunagan, supra.  Similarly, the question of whether the 
disability and need for treatment were caused by the industrial injury or by an intervening 
cause is a question of fact.  Owens v. Industrial Claim Appeals Office, 49 P.3d 1187  
(Colo. App. 2002).  

 As determined in Finding of Fact 38, the claimant failed to prove that he sustained 
any worsening of condition caused by the 2004 injury.  Rather, the evidence establishes 
that the claimant sustained a new injury in 2007, and that the 2007 injury was the cause 
of the claimant’s subsequent disability and need for treatment.  The petition to reopen the 
2004 claim based on change of condition must be denied.

REOPENING 2004 CLAIM BASED ON ERROR OR MISTAKE

 The claimant also argued that the claim for the 2004 injury should be reopened 
based on error or mistake.  Apparently, the basis of this argument is that closure of the 
2004 claim was based on the erroneous determination that the claimant did not sustain 
any permanent medical impairment resulting from the 2004 injury.  Again, the ALJ 
understands from the claimant’s position statement that this is an “alternative theory” of 
the case.  The ALJ concludes there was no mistake with respect to the 2004 injury.

 An “award” may be reopened on the grounds of “error” or “mistake.”  
Section 8-43-303(1), C.R.S.  The party seeking to reopen bears the burden of proof to 
establish grounds to reopen.  See Richards v. Industrial Claim Appeals Office, 996 P.2d 
756 (Colo. App. 2000).

The terms “error” and “mistake” refer to any mistake whether one of law or fact.  
Renz v. Larimer County School District Poudre R-1, 924 P.2d 1177 (Colo. App. 1996).  
The authority to reopen is discretionary provided the statutory criteria have been met.  
Berg v. Industrial Claim Appeals Office, supra.  In order to reopen based on error or  
mistake the ALJ must determine that there was an error or mistake that affected the prior 
award.  If there was a mistake the ALJ must determine whether, under the circumstances, 
it is the type of mistake that justifies  reopening the claim.  Travelers Insurance Co. v. 
Industrial Commission, 646 P.2d 399 (Colo. App. 1981).  

As determined in Finding of Fact 39, the claimant failed to prove there was any 
error or mistake that led to closure of the 2004 claim for benefits.  To the contrary, the 
weight of the evidence establishes that Dr. Brogmus correctly determined the claimant 
did not sustain any permanent impairment causally related to the 2004 industrial injury, 
and that the MI respondents properly filed an FAL closing the claim without admitting for 
any permanent disability benefits.  The petition to reopen based on error mistake must be 
denied.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order:



 1. In W.C. No. 4-724-582 the insurer for HO shall pay permanent partial 
disability benefits based on Dr. Gellrick’s total impairment rating without regard to any 
apportionment.

2. The petition to reopen W.C. No. 4-601-476 on grounds of change of 
condition, error and mistake is denied and dismissed.

3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due, if any.

4. All matters not determined by this order are reserved for future 
determination.

DATED: July 13, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-711-456

ISSUES

 The issues  determined herein are disfigurement benefits and an offset for short-
term disability (“STD”) benefits.  The parties stipulated that claimant’s  average weekly 
wage was $498.82.

FINDINGS OF FACT

1. Claimant suffered an admitted industrial injury on December 28, 2006.  

2. Claimant ceased employment with the employer and began work for United 
HealthCare Services, Inc.

3. On November 4, 2008, Dr. Jenks  excused claimant from work.  Claimant 
underwent a cervical fusion surgery on November 25, 2008.  

4. On December 16, 2008, claimant returned to work for United HealthCare 
Services, Inc.

5. While off work, claimant received $1,471.16 in STD benefits from a policy 
provided by United HealthCare Services, Inc.  The subsequent employer listed the STD 
benefits as “wages” during each two-week pay period and withheld taxes on those 
benefits.  The subsequent employer continued to provide $24 in fringe benefits during 



each pay period.  The record evidence does not identify these fringe benefits.  The 
employer at the time of injury did not contribute to the STD benefit policy.

6. On April 7, 2009, the insurer filed a General Admission of Liability for 
temporary partial disability (“TPD”) benefits  in the total amount of $617.52 for the period 
November 4 through December 12, 2008.  The insurer deducted all of the STD benefits 
as “wages” for the calculation of TPD benefits.

7. Claimant suffered a serious and permanent bodily disfigurement normally 
exposed to public view in the form of a two-inch, thin, red and white scar on the anterior 
neck.

CONCLUSIONS OF LAW

1. Section §8-42-103(1)(d)(I) C.R.S., provides that, in cases where disability 
benefits are payable to an employee under a disability plan financed in whole or in part 
by the employer the aggregate benefits  payable for temporary or permanent disability 
shall be reduced by the amount of the STD benefits.  If the employee contributes to the 
disability plan, the workers’ compensation benefits  are reduced only in proportion to the 
percentage paid by the employer.  Section 8-42-103(1)(d)(I)(A), C.R.S.  Claimant argues 
that this specific section dealing with offset for STD benefits controls in this case.

2. Respondents ignore the specific STD offset provisions and argue that the 
STD benefits are “wages” for purposes of calculating TPD benefits.  Wages are defined 
by §8-40-201(19)(a), C.R.S., as the “money rate at which the services rendered are 
recompensed under the contract of hire in force at the time of the injury, either express or 
implied.”  Admittedly, the wages earned from subsequent employers are used to calculate 
the TPD benefits pursuant to section 8-42-106, C.R.S.

3. Nevertheless, claimant is correct that the specific statutory provision for 
calculation of the STD offset controls in this  case.  The general assembly provided a very 
specific statute for the offset.  The insurer does  not get to deduct STD benefits unless the 
insured employer contributed to the STD benefit and the offset is only to the percentage 
of the employer’s  contribution.  The purpose of the offset is to prevent a double recovery 
of disability benefits  where an employer purchased both workers' compensation 
insurance and disability benefits for the benefit of the employee. Myers v. State, 162 
Colo. 435, 428 P.2d 83 (1967); Spanish Peaks Mental Health Center v. Huffaker, 928 P.
2d 741 (Colo. App. 1996); Durocher v. Industrial Claim Appeals Office, 905 P.2d 4 (Colo. 
App. 1995), aff'd. on other issues, 919 P.2d 246 (Colo. 1996).  In this case, the employer 
did not contribute to the STD benefit.  Consequently, respondents are not entitled to any 
offset for the STD benefits.  The subsequent employer’s classification of the STD benefits 
as “wages” is  not determinative of this insurer’s right to deduct those benefits from the 
worker’s compensation benefits owed to claimant.

4. Because claimant had no wages during the period of disability, she is 
entitled to temporary total disability (“TTD”) benefits pursuant to section 8-42-105, C.R.S., 



at the rate of $332.55 per week for all admitted periods of time.  The insurer admitted 
liability only through December 12, 2008, although the parties appear to agree that 
claimant was disabled through December 15, 2008.  That issue was not litigated and is 
not addressed herein.

5. Pursuant to section 8-42-108, C.R.S. (2006), claimant is  entitled to up to 
$2,000 for a serious and permanent bodily disfigurement normally exposed to public 
view.  Considering the size, location, and general appearance of the disfigurement, the 
Judge concludes that claimant is entitled to the maximum award of $2,000.

ORDER

 It is therefore ordered that:

1. The insurer shall pay to claimant TTD benefits at the rate of $332.55 per 
week for all admitted periods of time.  The insurer is entitled to an offset for TPD benefits 
previously paid to claimant for the same time periods.

2. The insurer shall pay to claimant $2,000 in one lump sum for bodily 
disfigurement benefits.

3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future determination.

DATED:  July 14, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-785-492

ISSUES

The issue determined herein is compensability.  The parties stipulated to medical 
benefits.

FINDINGS OF FACT



1. In October 2008, claimant began work as a paraprofessional for the Employer.  
Her primary job duties involved providing one-on-one assistance with a special-
needs, autistic child.  From time to time the child experiences “autistic meltdowns,” 
during which he becomes excessively vocal and engages in a “kicking” type 
motion for self-stimulation.

2. When the child experiences an “autistic meltdown,” the Claimant generally 
removes him from the regular classroom setting and takes him to a separate room 
connected to the “resource room.” 

3. On January 26, 2009, the child experienced an “autistic meltdown” and the 
Claimant took him to the separate room. The child threw himself down on a bean 
bag chair and began the kicking motion.

4. As the Claimant stood near the child and attempted to calm him down, the child 
kicked the medial aspect of the Claimant’s  left knee. She experienced a varus 
stress with a popping sensation and pain in the knee.

5. The Claimant reported the incident to a supervisor the day it occurred, but did not 
immediately request medical care because she did not yet know the extent of the 
injury.

6. The Claimant’s knee became increasing swollen and painful over the next two 
days. 

7. On January 28, 2009, the Claimant formally requested that the Employer provide 
her with medical treatment.  An Employer’s First Report of Injury was completed 
and the Claimant was referred to the Memorial Occupational Health Clinic.

8. On January 30, 2009, Dr. Castrejon at Memorial Occupational Health Clinic 
examined claimant, who reported to Dr. Castrejon that the injury occurred when 
she was kicked in the side of the knee by a child having an autistic meltdown.  She 
further reported that, since the injury, she had experienced limping, swelling, and a 
sensation of weakness and giving way.  Dr. Castrejon diagnosed a left knee strain 
and referred Claimant for a magnetic resonance image (“MRI”) of the left knee.

9. The February 9, 2009, MRI revealed a torn anterior cruciate ligament (ACL), 
suspected tearing of the medial meniscus, and osteoarthritis  in the medial 
compartment.

10. In light of the MRI and exam findings, Dr. Castrejon referred Claimant to Dr. Pak 
for surgical evaluation.



11.On February 10, 2009, Dr. Zakaria, at Memorial Occupational Health Clinic, 
examined claimant, who reported some increased pain after “running” after a child 
that day.

12.Claimant was evaluated by Dr. Pak on February 13, 2009. Dr. Pak diagnosed a 
traumatic ACL tear with instability and recommended reconstructive surgery.  He 
also noted arthritic changes in the medial compartment.

13.Claimant suffered a previous  non-industrial left knee meniscal injury, for which she 
had surgery in 2005.  She had some continuing pain, but received no medical 
treatment after October 2006.  She had intermittent left knee pain due to arthritis, 
but she did not have an ACL tear.  In the fall of 2008, after starting work for the 
employer, claimant occasionally limped on her left leg.

14.On approximately February 17, 2009, Claimant attempted to get out of the 
passenger side of her car at home.  Her left knee buckled.  She grabbed the door 
frame with her left hand, but fell to the ground, injuring her left shoulder.  

15.On February 19, 2009, Dr. Zakaria examined claimant, who reported a history of 
the fall onto her left side, injuring the shoulder.

16.On February 23, 2009, claimant sought treatment at Memorial Health System 
Urgent Care, providing a history of falling six days earlier when her left knee gave 
out.

17.Dr. Castrejon subsequently concluded that claimant sustained a work related injury 
to the left arm as a result of her left knee buckling. 

18.Dr. Castrejon referred the Claimant for physical therapy for the left shoulder. The 
shoulder symptoms continued to worsen despite therapy. 

19.On April 3, 2009, Dr. Castrejon recommended a MRI of the left shoulder due to 
persistent shoulder pain, decreased function, and inability to progress further with 
therapy.  The Insurer denied authorization for the shoulder MRI.

20.On May 20, 2009, Dr. Ridings performed an independent medical examination for 
respondents.  Dr. Ridings concluded that the Claimant suffered a torn ACL as a 
result of the January 26, 2009 accident.  Dr. Ridings further opined that the torn 
ACL caused instability of the knee, which caused the Claimant to fall in February 
2009. Dr. Ridings concluded that, as  a consequence of the fall, Claimant likely 
developed impingement syndrome and myofascial pain in the musculature around 
the left shoulder. He considered the knee and shoulder conditions to be work-
related.  Dr. Ridings agreed with Dr. Pak’s recommendation for surgery on the left 
knee, and agreed that Claimant should have an MRI of the left shoulder. 



21.Claimant has proven by a preponderance of the evidence that she suffered an 
accidental injury to her left knee arising out of and in the course of her employment 
on January 26, 2009.  Claimant suffered previous left knee meniscal injury, for 
which she had surgery in 2005.  She had some continuing pain, but received no 
medical treatment after October 2006.  She had intermittent left knee pain due to 
arthritis, but she did not have an ACL tear.  The autistic child’s  kick to the left knee 
probably caused the ACL tear.  Claimant has provided a consistent history of the 
injury to all medical providers. Claimant’s testimony regarding her history and the 
course of the January 26, 2009 injury is credible.  Claimant already had the ACL 
tear before the “running” incident on February 10, 2009.  As a natural 
consequence of the accidental injury to the left knee, claimant fell on 
approximately February 17, 2009, suffering a left shoulder injury.  Claimant 
promptly reported the knee injury within two days.  She gave a consistent history 
to medical providers.  Even Dr. Ridings concluded that claimant’s left knee and left 
shoulder injuries were compensable.  

CONCLUSIONS OF LAW

Claimant must prove that he is  a covered employee who suffered an injury arising 
out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, Faulkner v. 
Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 2001).  If 
an industrial injury aggravates, accelerates, or combines with a preexisting condition so 
as to produce disability and a need for treatment, the claim is  compensable.  H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an 
injury directly and proximately caused the condition for which benefits are sought.  Wal-
Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits by a preponderance of 
the evidence.  The facts in a workers’ compensation case are not interpreted liberally in 
favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).  In determining credibility, the Judge should consider the witness’ manner 
and demeanor on the stand, means  of knowledge, strength of memory, opportunity for 
observation, consistency or inconsistency of testimony and actions, reasonableness or 
unreasonableness of testimony and actions, the probability or improbability of testimony 
and actions, the motives of the witness, whether the testimony has been contradicted by 
other witnesses or evidence, and any bias, prejudice or interest in the outcome of the 
case. Colorado Jury Instructions, Civil, 3:16.  As found, Claimant has proven by a 
preponderance of the evidence that she suffered an accidental injury to her left knee 
arising out of and in the course of her employment on January 26, 2009.  As found, as a 
natural consequence of the accidental injury to the left knee, claimant fell on 
approximately February 17, 2009, suffering a left shoulder injury.  

ORDER



 It is therefore ordered that:

10. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers, including Dr. Castrejon, Dr. Pak, the urgent 
care facility, as well as the provision of left knee surgery and a left shoulder MRI.  

11. All matters not determined herein are reserved for future determination

DATED:  July 14, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-740

ISSUES

This case comes before the Court on the following issue: 

1.  Authorization of and payment to Dr. O’Donnell and his referrals.  

FINDINGS OF FACT

1. Claimant alleged an injury to his low back while working for the 
Respondent-Employer in early April 2008.  The injury was found compensable by 
ALJ Stuber in a Summary Order dated January 2, 2009.  Specific Findings dated 
January 14, 2009 were entered.  Judge Stuber granted a general award of medical 
benefits, but specific medical benefits were not “requested and none” were 
ordered.  

2. Claimant’s first unequivocal report of a work injury to the Respondent-
Employer occurred after private automobile insurer indicated to Claimant on May 
8, 2008 that his low back complaints  would not be authorized under a non-work 
related October 2007 MVA.  Prior to the private insurer not authorizing care for the 
non-work related October 2007 MVA, Claimant sought medical treatment through 
his personal physician, Dr. O’Donnell, and his problems were attributed to the 
October 2007 non-work related MVA.  Dr. O’Donnell made referrals to other 
medical providers, ordered an x-ray and requested an MRI.  Claimant seeks an 
order requiring respondents  to pay for the treatment rendered by Dr. O’Donnell 
and his referrals.



3. Dr. O’Donnell was not an ATP; Dr. O’Donnell was Claimant’s  personal 
physician.  Moreover, Dr. O’Donnell crafted his treatment plan and rendered care 
during the time when Claimant pursued treatment of his low back under his health 
insurance and under an October 2007 motor vehicle accident unrelated to his 
work.  The care provided to Claimant by Dr. O’Donnell and his referrals was 
authorized under his health insurance.  The care provided to Claimant was 
pursued under the private insurer MVA claim.  When the private insurer denied the 
care, Claimant pursued a worker’s compensation claim.  Prior to that time, the 
care was undeniably pursued under a non-work related MVA claim.  

4. Claimant did not recognize the work related nature of his  low back pain 
prior to the denial of care by his  private insurer for the non-work related October 
2007 MVA.  

5. While Claimant was pursuing this claim under the October 2007 non-work 
related MVA, the three medical providers  Claimant asks Respondent-Insurer be 
required to pay all reported in their records that Claimant’s  treatment was related 
to his October 2007 MVA.

6. The evidence shows that it is  more likely than not that the treatment 
Claimant wants authorized and paid for was generated by Claimant’s  assertions of 
a non-work related injury.

  
7. Claimant asserted to Dr. O’Donnell and his referrals that the treatment 
requested was the result of a non-work related MVA covered by private insurance.  
Those assertions – contained in the records of Dr. O’Donnell, Dr. Knoche, the 
private insurer, and the radiology staff of Memorial Hospital – are consistent with 
the understanding of Claimant’s  supervisor, Chris Akerlund; Claimant did not know 
what caused his low back pain, but believed it could be related to his non-work 
related MVA in October 2007.  

CONCLUSIONS OF LAW

1. Claimant must prove entitlement to benefits by a preponderance of the 
evidence.  The facts in a workers’ compensation case are not interpreted 
liberally in favor of either Claimant or respondents.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is  that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

2. In determining credibility, the ALJ should consider the witness’ manner and 
demeanor on the stand, means of knowledge, strength of memory, 
opportunity for observation, consistency or inconsistency of testimony and 
actions, reasonableness or unreasonableness of testimony and actions, the 
probability or improbability of testimony and actions, the motives of the 
witness, whether the testimony has been contradicted by other witnesses or 



evidence, and any bias, prejudice or interest in the outcome of the case. 
COLORADO JURY INSTRUCTIONS, CIVIL, 3:16.

3. An employer is not responsible for medical expenses incurred by the 
Claimant before the Claimant gives the employer notice of a work related 
injury.  Picket v. Colorado State Hospital, 513 P.2d 228 (1973). See also 
Bunch v ICAO, Dow Chemical Company, and travelers Property and 
Casualty Company, 148 P. 3d 381 (Colo. App. 2006.) This long standing 
rule derives  from the fact that an employer or insurer has the right to select 
Claimant’s treating physician in the first instance.  Section 8-43-404(5).  As 
the ICAO stated in Anderson v. Tri  Centennial Corporation, W.C. No. 
3-902-259 (February 1990), “it follows that an employer is  not liable for the 
medical expenses incurred by an injured worker prior to the time that it has 
notice of the injury.”  See also Lopez v. Stresscon Corporation, W.C. Nos. 
4-198-942 and 4-198-942 and 4-198-943 (October 1995), and Zapiecki v. 
Exabyte Corporation, and Pinnacol Assurance and/or Argonaut Insurance, 
W.C. No. 4-539-081 (January 2004).  The employer's duty is  triggered once 
the employer or insurer has some knowledge of facts that would lead a 
reasonably conscientious manager to believe the case may involve a claim 
for compensation. Bunch v. Industrial Claim Appeals Office of State of 
Colorado, 148 P.3d 381 (Colo. App. 2006); Jones v. Adolph Coors Co., 689 
P.2d 681 (Colo. App. 1984). 

4. A reasonably conscientious  manager would not have believed Claimant 
was asserting a claim for worker’s compensation prior to his private insurer 
denying the claim on May 8, 2008.  Through May 8, 2008, Claimant 
asserted to the very providers  he now believes should be deemed 
authorized that his back problems were related to an October 2007 MVA, 
not work. When asked about the source of his  back problems, Claimant told 
his manager that it was related to the October 2007 MVA.  Claimant 
asserted to his private insurer, the carrier for the October 2007 MVA that it 
was related to the MVA and never mentioned any work injury.  

5. Claimant’s positive assertions to all involved prior to the denial of his MVA  
claim was that the back pain was related to the MVA.  The evidence from 
the private insurer and medical providers supports Mr. Akerlund’s testimony 
that he thought Claimant was asserting the back pain was related to the 
MVA, not work, when Claimant first mentioned he had back pain.  

ORDER

 It is therefore ordered that:

Claimant’s claim to have medical treatment provided by Dr. O’Donnell and his referrals 
authorized and paid for by the Respondent-Insurer is denied and dismissed.

All matters not determined herein are reserved for future determination.



DATE: July 15, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-540-676

PROCEDURAL HISTORY

On August 13, 2008, claimant filed an Application for Hearing, seeking a hearing 
on his Petition to Reopen his claim for Permanent Total Disability benefits.  Respondents 
filed a Response to Application for Hearing on August 20, 2008, raising a number of 
affirmative defenses, including a statute of limitations defense.

At the close of claimant’s evidence in his  case-in-chief, respondents moved to 
dismiss claimant’s  Petition to Reopen under C.R.C.P. 41(b)(1).  Respondents argued that 
claimant’s Petition to Reopen is time-barred by §8-43-303, C.R.S. (2008).  The Judge 
granted respondents’ motion to dismiss.

ISSUES

 Did respondents prove by a preponderance of the evidence that claimant’s Petition 
to Reopen his claim is time-barred?

 Did claimant carry the burden of establishing by a preponderance of the evidence 
the factual foundation to equitably toll the statute of limitations for filing his Petition 
to Reopen?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

16.Employer operates a public utility that provides electric power to customers.  
Claimant's  date of birth is April 12, 1949; his age at the time of hearing was 
59 years.  Claimant worked for employer from 1982 until May 31, 2005, 
when he terminated his employment and began receiving long-term 
disability benefits.

17.Claimant suffered a work-related injury to his lower back on August 22, 
2001.  R. James McLaughlin, M.D., is an authorized treating physician 



(ATP).  Dr. McLaughlin diagnosed a lumbar strain, with degenerative joint 
disease, and placed claimant at maximum medical improvement (MMI) on 
May 3, 2002. Dr. McLaughlin rated claimant’s  permanent medical 
impairment at 7% of the whole person, after apportionment.  

18. Insurer filed a Final Admission of Liability (FAL) on May 13, 2002, admitting 
liability for permanent partial disability (PPD) benefits  in the amount of 
$20,619.04 based upon Dr. McLaughlin’s 7% rating.  Insurer paid claimant 
the $20,619.04 sum at a weekly rate of $354.91 over the period of time 
from May 3, 2002, through June 12, 2003.  By providing claimant a copy of 
the May 13, 2002, FAL, insurer revealed to claimant the nature of the award 
as PPD benefits and the time period over which it would pay those benefits.  
By virtue of the May 13, 2002, FAL, claimant knew or should have known 
insurer was paying him PPD benefits  through June 12, 2003, based upon 
Dr. McLaughlin’s  7% rating. Insurer’s indemnity payment print-out 
(Respondents’ Exhibit K) shows that insurer issued claimant the final 
payment of the $20,619.04 in PPD benefits by check dated June 11, 2003.  
Claimant failed to object to the May 13, 2002, FAL.  Claimant’s  claim closed 
by operation of law.  

19.Based upon a recommendation for additional curative treatment, 
respondents voluntarily agreed to reopen claimant’s  claim for additional 
medical benefits.  On May 5, 2004, insurer filed a General Admission of 
Liability, admitting liability only for additional medical benefits.   

20.Dr. McLaughlin subsequently placed claimant back at MMI as of October 
21, 2004.  Dr. McLaughlin determined that claimant’s permanent medical 
impairment had increased by an additional 3% of the whole person.  On 
December 22, 2004, insurer filed a FAL, admitting liability for additional 
PPD benefits.  

21.The Division of Workers’ Compensation (division) issued a letter on January 
7, 2005, disagreeing with insurer’s calculation of claimant’s PPD award and 
directing insurer to file a revised FAL.  

22. Insurer filed a revised FAL on January 26, 2005, admitting liability for PPD 
benefits consistent with the division’s calculation.  In the revised FAL, 
insurer showed that it had previously paid in full claimant’s prior PPD award 
of $20,619.04, which was based upon Dr. McLaughlin’s initial rating of 7% 
of the whole person.  Insurer also shows its  calculation of claimant’s 
additional award of PPD benefits in the amount of $8,526.67, which was 
based upon Dr. McLaughlin’s 3% whole person rating.  Insurer’s revised 
FAL further reflects an admission for claimant’s total award of PPD benefits 
in the amount of $29,145.71 ($20,619.04 + $8,526.67 = $29,145.71), 
representing an award based upon impairment of 10% of the whole person.



23.The Benefit History section of the revised FAL however incorrectly reflects 
the payment history of the overall PPD award of $29,145.71.  The Benefit 
History section of the revised FAL fails to reflect that insurer had previously 
paid the prior PPD award in the amount of $20,619.04 at the weekly rate of 
$354.91 from May 3, 2002, through June 12, 2003.  The Benefit History 
section of the revised FAL incorrectly shows payment of the overall PPD 
award of $29,145.71 at the weekly rate of $354.91, running from the second 
MMI date of October 21, 2004, through May 17, 2006.

24.Under the revised FAL, insurer actually owed claimant additional PPD 
benefits in the amount of $8,256.67, not in the amount of $29,145.71.  At 
the weekly rate of $354.91, insurer paid out the PPD award of $8,256.67 
over a period of twenty-four weeks and two days, from the MMI date of 
October 21, 2004, through April 8, 2005.  Crediting insurer’s  indemnity 
payment print-out (Respondents’ Exhibit K), insurer issued the final 
payment of the $8,256.67 by check or about April 13, 2005.   

25.On December 7, 2007, claimant filed his Petition to Reopen, alleging a 
change in condition and error or mistake.  Claimant supported his  Petition to 
Reopen with a December 3, 2007, report from Psychiatrist Kenneth D. 
Krause, M.D.

26.Claimant filed his December 7, 2007, Petition to Reopen 6 years and 108 
days after his date of injury of August 22, 2001.  December 7, 2007, is 2 
years and 209 days after April 13, 2005, the last date claimant’s PPD 
benefits became due or payable.

27.Based upon the May 13, 2002, FAL, insurer was legally obligated to pay 
claimant the prior PPD award at that time based upon Dr. McLaughlin’s 
initial rating of 7% of the whole person.  Claimant failed to present any 
persuasive evidence showing he was unaware that the $20,619.04 
represented a PPD award or that he was unaware that his PPD award 
increased by 3% after insurer voluntarily agreed to reopen his case for 
additional treatment and for additional PPD benefits.  

28.Claimant failed to show it more probably true than not that he was 
prejudiced or otherwise relied to his detriment on the incorrect Benefit 
History section of the revised FAL of January 26, 2005.  Because insurer 
was legally obligated to pay claimant the PPD award of $20,619.04 by June 
12, 2003, there was no evidentiary basis to infer that insurer intended to 
prejudice claimant by paying him those benefits.  As found, because of 
information insurer revealed in the May 13, 2002, FAL, claimant knew or 
should have known insurer was paying him PPD benefits through June 12, 
2003, based upon Dr. McLaughlin’s 7% rating. Although claimant’s claim 
closed by operation of law after he failed to object to the May 13, 2002, 
FAL, insurer voluntarily agreed to reopen claimant’s claim for additional 
medical treatment, and later for an additional PPD award of 3%.  This 



course of dealing fails to provide any evidentiary basis to infer that insurer 
intended to prejudice claimant when it filed the revised FAL.  Claimant 
offered no persuasive testimony or other evidence showing that he relied on 
the information contained in the Benefit History section in deciding when to 
file his Petition to Reopen or in deciding to delay its filing until December 7, 
2007.  Claimant presented no persuasive testimony or other evidence to 
establish that he was unaware that his PPD benefits ended with the final 
payment on April 13, 2005, instead of continuing for another year until May 
17, 2006.  Claimant thus failed to carry his burden of establishing by a 
preponderance of the evidence the factual foundation to equitably toll the 
statute of limitations for filing his Petition to Reopen.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Application of Statutory Limitations on Reopening:

Respondents argue they have proven by a preponderance of the evidence that 
claimant’s petition to reopen his claim is time-barred under the provisions of §8-43-303.  
The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

The Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

Section 8-43-303(1), supra, provides:

At any time within six years after the date of injury, the director or an 
administrative law judge may … review and reopen any award on the 
ground of fraud, an overpayment, an error, a mistake, or a change in 
condition ….

Section 8-43-303(2)(a), supra, further provides:



At any time within two years after the date the last temporary or 
permanent disability benefits  … excluding medical benefits become 
due or payable, the director or administrative law judge may … review and 
reopen an award on the ground of … an error, a mistake, or a change in 
condition …. 

(Emphasis added).

 Here, the Judge found claimant filed his Petition to Reopen on December 7, 2007.  
Claimant filed his Petition to Reopen 6 years and 108 days after his date of injury of 
August 22, 2001, and 2 years and 209 days  after April 13, 2005, the last date claimant’s 
PPD benefits became due or payable.  Claimant filed his Petition to Reopen outside the 
time limits allowed under §§8-43-303(1) and (2)(a).  Respondents thus proved by a 
preponderance of the evidence that claimant’s Petition to Reopen is time-barred, such 
that the Judge lacks jurisdiction to reopen claimant’s claim.



B. Equitable Tolling of Reopening Statute:

Claimant argues he has proven by a preponderance of the evidence an equitable 
basis for tolling the statute of limitations for filing his Petition to Reopen. The Judge 
disagrees.

“The application of the equitable tolling doctrine requires certain factual 
determinations.”  Garret v. Arrowhead Improvement Ass’n, 826, P.2d 850, 855 (Colo. 
1992).  A court may apply equitable principles to toll a statute of limitations where a party 
fails to disclose information he is  legally required to reveal and the other party is 
prejudiced thereby.  Id. However, claimant “must bear the burden of establishing the 
factual foundation for equitably tolling the statute of limitations.” Id.  Such a factual 
foundation could consist of persuasive evidence or testimony in the record that claimant 
reasonably relied on the incorrect Benefit History section of the FAL. 

Here, the Judge found claimant failed to show it more probably true than not that 
he was prejudiced or otherwise relied to his detriment on the incorrect Benefit History 
section of the revised FAL of January 26, 2005.  Claimant thus failed to carry his burden 
of establishing by a preponderance of the evidence the factual foundation sufficient to 
equitably toll the statute of limitations for filing his Petition to Reopen. 

Although insurer’s January 26, 2005, revised FAL incorrectly states the PPD 
period as running through May 17, 2006, claimant presented no persuasive evidence to 
show that he was prejudiced or reasonably relied to his detriment on the incorrect Benefit 
History section of the revised FAL in deciding when to file his  Petition to Reopen.  
Because of information insurer revealed in the May 13, 2002, FAL, the Judge found that 
claimant knew or should have known insurer was paying him PPD benefits through June 
12, 2003, based upon Dr. McLaughlin’s 7% rating. In light of this  finding, even if claimant 
relied upon the revised FAL, such reliance would have been unreasonable.

Finally, claimant’s counsel raised his reliance on the incorrect FAL in counsel’s 
argument, but there was  no persuasive testimony or evidence in the record to 
demonstrate that claimant himself relied on the incorrect FAL in deciding when to file his 
Petition to Reopen.  As  found, the actual date that claimant’s PPD benefits became due 
or payable was April 13, 2005.  Claimant presented no persuasive testimony or other 
evidence to establish that he was unaware that his  PPD benefits ended with the final 
payment on April 13, 2005, instead of continuing for another year until May 17, 2006.  
Thus, the Judge found that claimant failed to present persuasive evidence or testimony 
required to establish the factual foundation to equitably toll the statute of limitations 
governing the time within which to file his Petition to Reopen.

The Judge concludes that claimant’s December 7, 2007, Petition to Reopen 
should be denied and dismissed.



ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. Claimant’s December 7, 2007, Petition to Reopen is denied and dismissed, 
with prejudice.

2.    Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _July 15, 2009

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-733-392

ISSUES

 Was the claimant an employee of the employer on the date of injury, or was he an 
independent contractor?

 Did the claimant prove by a preponderance of the evidence that he sustained an 
injury arising out of and in the course of his alleged employment?

 Did the claimant prove by a preponderance of the evidence that he is  entitled to 
medical treatment as a result of the alleged industrial injury?

 Did the claimant prove by a preponderance of the evidence that he is  entitled to 
temporary total disability benefits as a result of the alleged industrial injury?

 What is the claimant’s average weekly wage?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following 
findings of fact:

The employer is  a general contractor that constructs framing for large apartment 
complexes.  The employer has been engaged in this business for approximately twenty 



years.  The employer has a workers' compensation policy with the insurer.  This policy 
covers only two employees, the office manager and a superintendent.

The employer obtains projects by submitting bids to a general contractor.  Generally, the 
projects are for large apartment buildings of 200 to 300 units.  If the employer’s bid is 
accepted the employer is  responsible for all the interior and exterior rough framing, and 
preparing for the siding and roofing companies to come in and complete their portions  of 
the project.  

The claimant was born in Guatemala and came to the United States in 1979.  Since then 
he has  made trips back and forth between the two countries.  The claimant’s  native 
language is  Spanish, but he can read and write a very limited amount of English.  He can 
also speak limited English.  He can request simple things, such as food.   He also 
understands the terms he needs to know to work in construction as a carpenter.  

The claimant worked as  a carpenter for many years before he worked for the employer.  
The claimant first performed carpentry services for the employer in approximately 2000.  
At that time the employer did not require the claimant to use a “company name” in order 
to work and receive pay.  However, the claimant credibly testified that in 2001 the 
employer “changed the rules” so as  to require all workers to obtain a “company name” if 
they wished to continue working for the employer.  The ALJ finds the claimant’s  testimony 
is  corroborated by the credible testimony of Mr. Elias Rodriguez and Mr. Jose Roberto 
Rivas, coworkers of the claimant who are familiar with the employer’s hiring policies.

In order to continue his relationship with the employer, the claimant adopted the 
“company name” of Michelle Construction.  

Between 2001 and 2007, the claimant sometimes performed services for the employer 
and sometimes worked for other contracting entities.  In 2007 the claimant, in addition to 
working for the employer, performed services for J.E. Dunn and received a W-2 reflecting 
that he was paid in his own name.  In 2006, the claimant, in addition to working for the 
employer, performed services for Newstrom Davis and received a W-2 reflecting that he 
was paid in his own name.  In 2004, in addition to working for the employer, the claimant 
worked for Nail It Construction and received a 1099 reflecting that he was paid in his own 
name.  In 2003, the claimant in addition to working for the employer, worked for SLI 
Framing and received a 1099 reflecting that he was paid in his  own name.  The claimant 
also worked for Nail It Construction 2003 and received a 1099 listing the “recipient” as the 
claimant in his own name and Michelle Construction.  The ALJ infers from this evidence 
that as a general rule between 2001 and 2007 the claimant, except when working for the 
employer, used and was paid in his own name.

On June 6, 2007, the claimant and the employer’s president, William Piranian, had a 
meeting in which the employer retained the claimant’s services to perform “punch and 
back out” carpentry services on a large apartment construction project.  In the course of 
this  meeting the claimant executed a document captioned Declaration of Independent 
Contractor Status (DICS).  The claimant also executed a document entitled Subcontractor 
Agreement (SA).  These documents are both printed in English and there is no credible 



or persuasive evidence that the claimant was ever provided translated copies of the 
documents written in the Spanish language.  

The DICS contains an express statement, written in English, that the employer does not 
require, perform or dictate any of the conditions  of employment or other circumstances 
contained in § 8-40-202(2)(b)(II)(A) through (I), C.R.S.  The claimant placed his initials 
beside each of these nine criteria, as did Mr. Piranian.  The DICS also contains a 
statement in bold print that the “independent contractor” understands  that he is not 
entitled to workers compensation in the event of injury.

The SA states that the “subcontractor” will provide general liability insurance and provide 
the employer with evidence of a registered trade name.  The SA further provides that if 
liability and workers’ compensation insurance are not provided the employer will charge 
“up to 25% to cover the cost of this insurance.”

The claimant testified that when he was presented with the DICS he could not read it and 
did not understand its contents.  The claimant stated that he believed the DICS was a 
“work paper” that he was required to sign if he wanted to perform services for the 
employer.  The claimant stated that Mr. Piranian instructed him to place his  initials  next to 
each of the nine criteria and to sign the document.  The claimant did as he was told.

Mr. Piranian testified that the insurer provided the DICS to the employer, and the 
employer requires all carpentry workers  to sign the DICS in order to perform services and 
receive pay from the employer.  Mr. Piranian stated that he does not speak Spanish but 
understands “a little Spanish.”  Mr. Piranian stated that he asked the claimant in English 
whether he understood the DICS and the claimant replied, “yes” in English.  Mr. Piranian 
stated that he couldn’t state whether he went through each of the nine criteria with the 
claimant before he had the claimant initial them.  Mr. Piranian stated that his partner 
speaks Spanish and could have explained the DICS to the claimant if the claimant did not 
understand it.  

The ALJ credits  the claimant’s testimony that he did not understand the significance of 
the DICS or the nine criteria listed in the document.  The ALJ is persuaded by the 
claimant’s testimony that, although he speaks some English sufficient to perform his  work 
and meet basic needs of living, he is not proficient enough in English to read and 
understand the technical legal language contained in the DICS.  The ALJ also credits the 
claimant’s testimony that correctly understood that if he wanted to perform work for the 
employer he had no choice but to sign the DICS and initial the nine criteria as indicated 
by Mr. Piranian.  Mr. Piranian does not dispute that the employer required workers to sign 
the DICS if they desired to perform services for the employer, and admitted that this was 
a requirement of the insurer.  In this regard the ALJ finds that in June 2007 the employer 
made no effort to provide the claimant with a written interpretation of the DICS in 
Spanish, and Mr. Piranian’s partner was not present to interpret the document at the time 
it was signed.  In these circumstances the ALJ finds that the claimant’s  signature on the 
DICS and the act of placing his initials next to the nine criteria is not persuasive evidence 
of a knowing and intelligent admission by the claimant that he was operating the business 



of Michelle Construction as an independent contractor, or that he would not be 
considered an employee of the employer.

The claimant purchased a policy of general liability insurance for the benefit of the 
employer as required by the SA.  However, the claimant did not have sufficient funds to 
purchase the insurance prior to commencing work for the employer.  Instead, the 
employer loaned the claimant the money to purchase the insurance and began to make 
monthly deductions from the claimant’s pay to recoup the cost of the insurance.

The claimant commenced working for the employer as a punch carpenter in June 2007.  

The ALJ finds that, as a matter of fact, the employer did not require the claimant to work 
exclusively for the employer.  The claimant was, at a theoretical level, free to work for 
other employers.  

The employer, through its job-site supervisor, established specific hours  of work that the 
claimant was expected to be on the job site performing carpentry services for the 
employer.  The ALJ credits  the claimant’s  testimony that he was expected to begin work 
at 7:00 a.m. and that the workday lasted until 4:30 p.m.  Further, the claimant was 
expected to notify the supervisor if he needed to be absent during scheduled work hours.  
Mr. Gabriel Lopez, the work site supervisor on the date of the claimant’s injury, 
corroborated the claimant’s testimony concerning the designated hours of work.  Mr. 
Lopez also admitted that if a carpenter came to the job and left whenever he pleased the 
carpenter would not be allowed to remain on the job.  The claimant credibly explained 
that it would have been impossible for him to work for another employer considering the 
amount of work available through the employer, and because he was expected to work 
Monday through Saturday.  

The employer established and enforced a “quality standard” with respect to the claimant’s 
work.  The claimant credibly testified that a supervisor working on behalf of the employer 
was present at the job site where the claimant worked.  Furthermore, the claimant 
credibly testified that the supervisor inspected the work performed by the claimant and 
directed him to make corrections when the supervisor determined the work was defective 
or insufficient.  The ALJ finds that witness Rodriguez corroborated the claimant’s 
testimony with respect to the control and direction exercised by the employer.  Mr. 
Rodriguez was performing carpentry services for the employer in August 2007, and he 
was working in relatively close proximity to the claimant when he was injured on the job.  
Mr. Rodriguez testified that the employer’s supervisor would review his  work and on 
some occasions tell him to make changes.  Finally, Mr. Lopez, the employer’s  job site 
supervisor, admitted that he checked the quality of the claimant’s  work and would require 
changes if the work was not done correctly.  

The employer paid the claimant at an hourly rate for the work performed.  There was no 
written contractual arrangement between the claimant and employer establishing an 
overall contract or bid price for the work.  The claimant did not submit a “bid” for the work 
to be performed.  Rather, the claimant simply submitted “invoices” for his  work.  The 
amount of the invoices  equaled the number of hours worked per week times the hourly 



rate of pay.  The invoices  did not reflect negotiated prices for specific tasks or agreed 
upon sums for the completion of particular portions  of the job.  The claimant credibly 
testified that throughout his long career in the construction industry, including the eight 
years during which he performed services for the employer, he had been paid on an 
hourly basis.  

There was no express contractual agreement between the claimant and the employer 
defining the “specifications” of the work to be performed or the period of time for 
completion of the work.  The SA does not address these issues, other than to provide that 
the employer may charge back work if it “chooses to hire a different subcontractor to 
complete the unsatisfactory work.”  Therefore, the ALJ finds that under the arrangement 
between the claimant and employer the employer was free to terminate the claimant’s 
work for any reason at any time.  For instance, the ALJ credits  the testimony of Mr. Lopez 
that the employer could have, and probably would have terminated the claimant’s 
employment if it determined that his attendance was not satisfactory.  

The employer did not provide more than minimal training to the claimant.  

The claimant provided some of his own tools, and that the employer provided certain 
tools.  The claimant credibly testified that he provided his own compressor, hoses, 
sawzall and other hand tools.  However, the employer provided scaffolds  and ladders.  
Mr. Rodriguez, who testified that the employer supplied certain tools including ladders, 
drills  and wrenches corroborated the claimant’s testimony regarding the ladders.  
Similarly, Mr. Rivas, who was working for the employer in August 2007, stated that the 
employer provided harnesses for working on roofs.  

In 2007 the employer paid the claimant in the name of Michelle Construction rather than 
in the claimant’s own name.  However, under the facts  of this case, the ALJ finds  that 
payment of the claimant in the company name is not persuasive evidence that the 
claimant was operating an independent business or trade.  As found, the claimant 
obtained the company name in 2001 because the employer “changed the rules” and 
began requiring all workers to submit a company name if they desired to continue 
performing services  for the employer.  The claimant worked for the employer in the year 
2000, and did not have, nor was he required to have, a company name.  Considering the 
totality of the evidence the ALJ infers  that the claimant used the name “Michelle 
Construction” not because he was actually operating an independent business under that 
name, but because the employer required him to use the name to receive pay.  The ALJ 
infers that the employer required the claimant to use the “company name” in order to 
comply with the insurer’s requirements  for establishing independent contractor status, not 
because the claimant was actually operating an independent trade or business.

There was, to some degree, a combining of “business operations” between the employer 
and the claimant.  As found, the employer required the claimant to obtain a liability 
insurance policy for the employer’s protection against claims resulting from the claimant’s 
activities on the job.  However, the claimant could not afford the insurance at the 
commencement of the employment in 2007.  Consequently, the employer effectively 
loaned the claimant the money to purchase insurance and deducted the cost of the 



insurance from the claimant’s  subsequent paychecks.  The employer loaned this money 
not as an arms length business transaction between independent business entities, but 
as a method of attracting the claimant to perform services  for the employer while placing 
the ultimate responsibility for mishaps on the claimant. 

The claimant proved it is more probably true than not that he was an employee of the 
employer rather than an independent contractor when he was  injured on August 10, 
2007.  Specifically, the claimant proved it is more probably true than not that he was 
subject to control and direction in the performance of services for the employer, and that 
he was not customarily engaged in an independent trade or business related to the 
services he performed for the employer.  The claimant proved the existence of at least 
five factors  tending to demonstrate that he was an employee rather than an independent 
contractor.  The five factors are as follows: (1) The employer established and monitored 
the quality of the claimant’s performance by having supervisors review the claimant’s 
work and direct changes or corrections when necessary.  The employer was actually 
overseeing the claimant’s work.  (2) The employer treated the claimant as an employee 
by paying an hourly wage.  The claimant did not “bid” for specific jobs, and there was no 
overall contract price for the claimant’s work.  (3) The employer was free to terminate the 
claimant at any time without further liability to the claimant.  Indeed, there were no 
“contractual specifications” that setting forth details  of a mutually agreed upon standard of 
performance for the claimant’s services. (4) The employer closely regulated the time of 
the claimant’s performance of services.  The employer set the hours of the claimant’s 
performance and monitored his  attendance through its appointed supervisors. (5) The 
employer combined business operations with the claimant by loaning the claimant money 
so that the claimant could purchase insurance to protect the employer’s interests. 

For the reasons stated above, especially the claimant’s unfamiliarity with written English 
and the employer’s insistence that the claimant sign the document in order to begin work 
for the employer, the ALJ finds the DICS does not constitute reliable and persuasive 
evidence that the claimant was, or agreed to become an independent contractor when 
working for the employer.  Further, the factors and evidence tending to suggest the 
existence of an independent contractor relationship are not persuasive to the ALJ.  
Although the employer did not contractually require the claimant to work exclusively for it, 
the employer regulated the time of the claimant’s  performance and placed enough 
demands on the claimant’s  time that it would have been practically impossible for the 
claimant to work for another employer.  The fact that the employer paid the claimant in 
the name of “Michelle Construction” is not persuasive evidence of independent contractor 
status.  It was at the employer’s behest that the claimant acquired the company name, 
and the claimant rarely used the name when he was working for other contracting 
entities.  The ALJ infers that the claimant used the company name almost entirely 
because the employer required it and because the claimant needed the name in order to 
get paid by the employer.  While the employer did not provide significant training to the 
claimant, the ALJ does not consider this fact to be of much significance since the 
claimant had been performing carpentry services most of his adult life and, inferentially, 
had little need for training.  Further, both parties supplied some of the tools used by the 
claimant.  In these circumstances the ALJ concludes that this factor “cuts both ways” and 
is given little significance.  



The claimant credibly testified concerning the events of August 10, 2007. The claimant 
was performing carpentry services for the employer at one of the employer’s  job sites.  
While working on a garage the claimant fell off of a ladder and injured his right ankle.  No 
representative from the employer referred the claimant to any facility or provider for 
medical treatment.  Instead an electrician heard the claimant calling for help and called 
for paramedics.

The claimant was transported to Littleton Adventist Hospital.  At the hospital the claimant 
was examined and treated by Dr. Gregory Taggart, M.D.  Dr. Taggart performed a right 
ankle fusion before the claimant was released from the hospital.

On August 21, 2007, Dr. Taggart noted the claimant was restricted to non-weight bearing 
of the right lower extremity.  On September 27, 2007, Dr. Taggart indicated the claimant 
could begin progressive weight bearing, but he was still in a cast. On October 23, 2007, 
the claimant was placed in a boot and allowed to bear weight as tolerated.  In December 
2007 Dr. Taggart recommended the removal of a screw that was causing ankle pain.  
However, on March 31, 2008, PAC Arro, on behalf of Dr. Taggart, noted the claimant had 
been scheduled for hardware removal in January 2008, but elected not to proceed 
because of “monetary constraints.”  Consequently, Dr. Taggart’s office referred the 
claimant to the University of Colorado Hospital with the notation that the claimant needed 
“hardware removed as soon as possible.”

Commencing in June 2008, the claimant began receiving treatment from Dr. Florin 
Costache, DPC of the University of Colorado Hospital podiatry clinic.  On July 2, 2008, 
Dr. Costache noted the claimant had been unable to work since August 10, 2007.  On 
September 9, 2009, Dr. Costache noted the claimant, “will most likely need future surgery 
for hardware removal and possible ankle joint re position if the rocker bottom shoes fail.”

The claimant credibly testified that he has been unable to return to work since he was 
injured on August 10, 2007.

Based on the “invoices” that the claimant submitted, and the payment documents 
contained in the record, the ALJ finds the claimant’s average weekly wage (AWW) at the 
time of injury was  $673.50.  This  ALJ arrives at this AWW by averaging the claimant’s 
earnings for the 10 weeks prior to the injury.  The ALJ notes  that the parties agreed on 
this AWW in their position statements.

The ALJ finds that evidence and inferences contrary to or inconsistent with these findings 
of fact are not credible and persuasive.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions 
of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical benefits 
to injured workers at a reasonable cost to employers, without the necessity of litigation. 



Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitlement to 
benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A 
preponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

EMPLOYEE VERSUS INDEPENDENT CONTRACTOR STATUS

 The claimant argues that the evidence establishes he was an employee of the 
employer on August 10, 2007.  The respondents  take the position that, although the 
claimant performed services for pay for the employer, the written DICS creates a 
presumption that the claimant was not an employee but was an independent contractor.  
The respondents further argue that the claimant failed to overcome presumption created 
by the DICS.  

 The claimant argues  that the DICS constitutes a contract of adhesion and is not 
enforceable.  Therefore, the claimant reasons that no presumption exists  and the 
respondents bear the burden to prove he was an independent contractor rather than an 
employee.  The ALJ need not reach the claimant’s theory that the DICS is an 
unenforceable “contract of adhesion” because, even if the DICS creates the presumption 
argued for by the respondents, the ALJ concludes the claimant overcame the 
presumption by a preponderance of the evidence.

Section 8-43-301(1)(a), C.R.S., conditions  the right to recovery of workers’ compensation 
benefits on proof that the claimant is an employee of the employer.  Section 8-40-202(2)
(a), C.R.S., provides  that an individual performing services for pay for another is deemed to 
be an employee:

[U]nless such individual is  free from control and direction in the 
performance of the service, both under the contract for performance of 
service and in fact and such individual is customarily engaged in an 
independent trade, occupation, profession, or business related to the 
service performed.



Section 8-40-202(2)(b)(II), C.R.S., sets forth nine factors to balance in determining if 
the claimant is an employee or an independent contractor.  See Carpet Exchange of 
Denver, Inc. v. Industrial Claim Appeals Office, 859 P.2d 278 (Colo. App. 1993).  Section 
8-40-202(2)(b)(III), C.R.S., provides that the existence of any one of those factors  is not 
conclusive evidence that the individual is an employee.  Consequently, the statute does  not 
require satisfaction of all nine criteria in § 8-40-202(2)(b)(II) in order to prove by a 
preponderance of the evidence that the individual is not an employee.  Nelson v. Industrial 
Claim Appeals Office, 981 P.2d 210 (Colo. App. 1998).

A document may satisfy the putative employer’s burden to prove the claimant’s 
status as an independent contractor.  Both parties must sign such a document in order for it 
to be effective.  Section 8-42-202(2)(b)(IV), C.R.S., further provides:

Such document shall create a rebuttable presumption of an independent 
contractor relationship between the parties where such document contains a 
disclosure, in type which is  larger than the other provisions in the document or 
in bold-faced or underlined type, that the independent contractor is not 
entitled to workers’ compensation benefits and that the independent 
contractor is obligated to pay federal and state income tax on any moneys 
earned pursuant to the contract relationship.  All signatures on any such 
document must be duly notarized.  

 It is not clear to the ALJ, and the ALJ is  unaware of any case law that determines, 
whether the General Assembly intended that if the putative employer proves  the existence 
of a document satisfying the criteria of § 8-42-202(2)(b)(IV) that the “rebuttable 
presumption” of independent contractor status shifts  the burden of proof to the claimant to 
overcome the presumption that he was not an employee, or whether it merely shifts to the 
claimant the burden of going forward with evidence to negate or overcome the legal 
“presumption” of independent contractor status  while leaving the ultimate burden of proof on 
the employer.  See Krueger v. Ary, __P.3d__ (Colo. Sup. Ct. No. 08SC63, March 16, 2009) 
(a rebuttable presumption shifts only the burden of going forward with evidence sufficient to 
rebut the presumption, but does  not shift the relevant burden of proof); Cline v. City of 
Boulder, 35 Colo. App. 349, 532 P.2d 770 (1975) (no universal rules to determine whether a 
rebuttable presumption places burden on party challenging presumption to produce 
evidence to counteract presumption or also places entire burden of persuasion on the 
challenger).  Regardless of the correct legal interpretation of the rebuttable presumption 
created by § 8-42-202(2)(b)(IV), the Industrial Claim Appeals Office has held that if the 
employer proves the existence of a document sufficient to create the “rebuttable 
presumption,” the claimant may yet prevail by proving as a matter of fact that he was not 
free from control and direction in the performance of service and was not customarily 
engaged in an independent trade or business.  Baker v. BV Properties, LLC, W.C. No. 
4-618-214 (ICAO August 26, 2005).  Thus, even in the presence of a document satisfying § 
8-42-202(2)(b)(IV), the claimant may establish that he was an employee if he proves that 
status under the preponderance of the evidence standard.



 Considering this unsettled state of the law the ALJ assumes, without deciding, that 
the DICS signed by the claimant was sufficient to create a “rebuttable presumption” of 
independent contractor status as provided in § 8-42-202(2)(b)(IV).  The ALJ further 
assumes, without deciding, that in these circumstances the statute places on the claimant 
the burden to overcome the presumption by proving it is more probably true than not that he 
was an employee rather than an independent contractor.  

 Having these factual and legal assumptions in mind, ALJ concludes the claimant 
proved it is more probably true than not that he was an employee of the employer because 
he was not free from control and direction in the performance of service for the employer, 
and was not engaged in an independent trade or business  at the time of his injury.  As 
specifically determined in Findings of Fact 24 and 25, the ALJ has considered the pertinent 
factors and finds the claimant proved he was not free from direction and control in the 
performance of services for the employer, and was not customarily engaged in an 
independent trade or business.

INJURY ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

The claimant must prove by a preponderance of the evidence that his  injury was 
proximately caused by an injury arising out of and in the course of his employment with 
employer.  Section 8-41-301(1)(b) & (c), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985).  An injury occurs "in the course of" employment where the claimant 
demonstrates that the injury occurred within the time and place limits of his employment 
and during an activity that had some connection with his work-related functions.  See 
Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  The "arising out of " element is 
narrower and requires claimant to show a causal connection between the employment 
and the injury such that the injury has  its origins in the employee's work-related functions 
and is sufficiently related to those functions to be considered part of the employment 
contract.  See Triad Painting Co. v. Blair, supra.  

As determined in Finding of Fact 26, the claimant proved it is  more probably true 
than not that on August 10, 2007, he sustained an injury to his right lower extremity that 
arose out of and in the course of his employment as a carpenter with the employer.  
Specifically, the claimant was performing the duties of his  employment when he fell from 
a ladder causing injury to his right lower extremity.

MEDICAL BENEFITS

 The claimant seeks an award of medical benefits directing the respondents  to pay 
for all treatment he received in connection with the injury of August 10, 2007.  The ALJ 
notes the respondents’ position statement does not contain any argument that the 
treatment received by the claimant is  not authorized or is not reasonable and necessary.  
The ALJ concludes the claimant is entitled to an award of medical benefits.

 Section 8-43-404(5)(a), C.R.S., gives the respondents the right in the first instance 
to select the authorized treating physician (ATP).  Authorization refers to a physician’s 
legal status to treat the industrial injury at the respondents’ expense.  Bunch v. Industrial 



Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); Popke v. Industrial Claim Appeals 
Office, 944 P2d. 677 (Colo. App. 1997).  Once an ATP has been designated the claimant 
may not ordinarily change physicians or employ additional physicians without obtaining 
permission from the insurer or an ALJ.  If the claimant does so, the respondents are not 
liable for the unauthorized treatment.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 
228 (Colo. App. 1999).

 If upon notice of the injury the employer fails forthwith to designate an ATP, the 
right of selection passes to the claimant.  Rogers v. Industrial Claim Appeals Office, 746 
P.2d 565 (Colo. App. 1987).  The employer’s obligation to appoint an ATP arises  when it 
has some knowledge of the accompanying facts connecting an injury to the employment 
such that a reasonably conscientious manager would recognize the case might result in a 
claim for compensation.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. 
App. 2006).  

Authorized providers also include providers to whom an ATP refers the claimant in 
the normal progression of authorized treatment.  Town of Ignacio v. Industrial Claim 
Appeals Office, 70 P.3d 513 (Colo. App. 2002); City of Durango v. Dunagan, 939 P.2d 496 
(Colo. App. 1997).  Whether an ATP has made a referral in the normal progression of 
authorized treatment is a question of fact for the ALJ.  Suetrack USA v. Industrial Claim 
Appeals Office, 902 P.2d 854 (Colo. App. 1995).

A claimant may also obtain “authorized treatment” without giving notice and 
obtaining a referral from the employer if the treatment is necessitated by a bona fide 
emergency.  Once the emergency is over the employer retains the right to designate the 
first “non-emergency” physician.  Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).

Respondents are liable to provide medical treatment that is reasonable and 
necessary to cure and relieve the effects of the industrial injury.  Section 8-42-101(1)(a), 
C.R.S. 2005.  The question of whether the claimant proved treatment is  reasonable and 
necessary is  one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002).

The ALJ concludes that claimant proved it is  more probably true than not that the 
treatment he received on and after August 10, 2007, was “authorized.”  The claimant 
credibly testified that the injury occurred on the employer’s job site and that no employer 
representative designated a physician or medical provider to render treatment.  Instead, 
the “paramedics  were called” and arrived at the job site.  The ALJ infers from other 
evidence, including the testimony of the claimant and his supervisor Mr. Lopez, that it 
was customary for the employer to have a supervisor present on the job site, and further 
that one was present on the date of the injury.  The ALJ notes there is no credible or 
persuasive evidence to the contrary.  In these circumstances the ALJ concludes  that the 
employer knew of the claimant’s  injury but did not refer the claimant to an authorized 
physician or provider.  In these circumstances the ALJ concludes that the right of 
selection passed to the claimant and he selected Dr. Taggart as the ATP.  



Alternatively, even if the right of selection had not passed, the ALJ finds  that the 
treatment provided at the Littleton Adventist Hospital and by Dr. Taggart during the 
claimant’s hospital stay in August 2007 was the result of a bona fide emergency and was 
authorized.

The ALJ also concludes the claimant proved that the treatment rendered by Dr. 
Costache, DPC of the University of Colorado Hospital podiatry clinic was authorized.  The 
ALJ concludes that Dr. Taggart determined that he would no longer provide treatment to 
the claimant and referred the claimant to Dr. Costache for follow-up treatment.  The ALJ 
concludes this referral was made in the ordinary course of treatment because Dr. Taggart 
declined to provide further treatment, although he considered further treatment to be 
necessary.

 The ALJ concludes from the medical records submitted and the testimony of the 
claimant that the treatment provided for the injury of August 10, 2007 has been 
reasonable and necessary to cure and relieve the effects of the injury.  The records 
establish that the claimant sustained as serious injury requiring surgery, and that the 
need for treatment of the effects of the injury has not entirely abated. 

TEMPORARY TOTAL DISABLITY BENEFITS

 The claimant seeks an award of temporary total disability (TTD) benefits  
commencing August 11, 2007, and continuing until terminated by law or order.  Again, the 
respondents’ position statement does not specifically address this issue.  The ALJ 
concludes the claimant is entitled to an award of TTD benefits.

To prove entitlement to TTD benefits, claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, that he left work as  a result of the 
disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. Industrial Claim Appeals 
Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-103(1)(a), C.R.S., requires the 
claimant to establish a causal connection between a work-related injury and a 
subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, 
supra.  The term disability, connotes two elements: (1) Medical incapacity evidenced by 
loss or restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 971 
P.2d 641 (Colo. 1999).  The impairment of earning capacity element of disability may be 
evidenced by a complete inability to work, or by restrictions which impair the claimant's 
ability effectively and properly to perform his  regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  TTD benefits  ordinarily continue until one 
of the occurrences listed in § 8-42-105(3), C.R.S.; City of Colorado Springs v. Industrial 
Claim Appeals Office, supra.

The existence of disability presents a question of fact for the ALJ.  There is no 
requirement that the claimant produce evidence of medical restrictions imposed by an 
ATP, or by any other physician.  Rather, lay evidence alone may be sufficient to establish 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).



The ALJ concludes the claimant proved it is  more probably true than not that he is 
entitled to an award of TTD benefits commencing August 11, 2007, and continuing.  As 
determined in Finding of Fact 30, the claimant credibly testified that he has  been unable 
to return to work since he fell and injured his  ankle on August 10, 2007.  The claimant’s 
testimony is  corroborated by the medical evidence showing that the injury required a 
fusion surgery, that after the surgery the claimant has been under varying degrees of 
non-weight bearing and limited weight bearing restrictions, and Dr. Costache’s July 2, 
2008 written statement that the claimant has been unable to work since August 10, 2007.  
No credible or persuasive evidence establishes that the claimant’s  right to receive TTD 
benefits has been terminated in accordance with law or order.

AVERAGE WEEKLY WAGE

 The ALJ concludes the claimant’s AWW is $673.50.  In determining the AWW the 
ALJ has  exercised his discretion under Section 8-42-102(3), C.R.S., to use a method that 
will fairly calculate the AWW under the circumstances of the case.  The ALJ has averaged 
the claimant’s earnings over the 10 weeks prior to the injury.  The ALJ notes that the 
claimant’s earnings  were somewhat irregular from week to week and the claimant had not 
been on the job very long at the time of the injury.  Therefore, the ALJ has concluded, in 
agreement with the parties, that this averaging method is  the fairest way to calculate the 
AWW.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order:

 1. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

2.Issues not resolved by this order are reserved for future determination.   

3. The insurer shall pay the claimant TTD benefits  commencing August 11, 
2007, and continuing until terminated by law or order.  The TTD benefits shall be paid in 
accordance with the statutory formula, and shall be clculated based on the AWW of 
$673.50.

4. The respondent shall pay the claimant’s reasonable and necessary medical 
expenses resulting from the industrial injury including the treatment and services 
provided by Littleton Adventist Hospital, Dr. Taggart, and Dr. Costache.  Payment shall be 
made in accordance with the fee schedule.

DATED: July 15, 2009

David P. Cain
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-601-867

ISSUES

The following issues were raised for consideration at hearing:

A.Should Respondents be permitted to offset 50% of the mandatory federal 
reduction taken against Claimant’s Social Security disability benefits paid for attorneys’ 
fees in seeking such award?  

B.Should Respondents  be permitted to take an overpayment based upon the cost-
of-living adjusted amount of benefits awarded, or are they limited to the originally 
awarded benefit calculation?

FINDINGS OF FACT

1. Claimant was working within the course and scope of her employment on 
September 30, 2003, when she sustained injuries to her lumbar spine.  
Respondents have admitted liability for a 46% permanent whole person 
impairment. 

2.  Claimant was determined to be eligible for Social Security Disability 
Insurance (SSDI) benefits, a federal disability benefit, on January 21, 2008. 
Claimant was  awarded SSDI benefits beginning in April 2004. The initial SSDI 
monthly benefit was $677.00 per month.   

3. In December of each year from 2004 to 2007, Claimant received cost-of-
living adjustments.  Claimant’s  eligibility for SSDI was not determined until January 
2008.  As of that date, Claimant’s SSDI monthly benefit amount was $764.60 per 
month. 

4.  The past due benefits awarded was calculated to be $32,160.00 for April 
2004 through December 2007.  That total past-due benefit award included benefits 
at the yearly increased value according to the cost-of-living adjustments.

5. Claimant’s SSDI award was reduced for attorney fees in the amount of 
$5,221.00.  An expense of $509.50 for an expert vocational evaluation in 
connection with the SSDI claim was charged to Claimant by experts in order to 
obtain the favorable award.  



6. Respondents filed a Final Admission of Liability on January 22, 2009, 
claiming an offset for SSDI benefits between April 1, 2004, and June 23, 2008, in 
the amount of $17,346.68, plus an additional $86.58 per week from August 8, 
2008, through December 8, 2008.  Respondents thereafter claimed an offset of 
$78.12 per week as an offset against ongoing permanent total disability benefits.  

7. The parties stipulated to the following facts that have been adopted by the 
ALJ: 
a. Respondents insisted Claimant apply for Social Security benefits;
b. Respondents never offered any assistance by way of provision of 

representation or advance of costs, nor provided any other assistance of any 
kind to Claimant in applying for or seeking an award of SSDI benefits; 

c. The Employers’ First Report states the date of hire was August 5, 2003; 
and 

d. The date of injury was September 30, 2003.

CONCLUSIONS OF LAW

A. Should Respondents be permitted to offset 50% of the mandatory federal 
reduction taken against Claimant’s Social Security Disability benefits paid 
for attorneys’ fees in seeking such award?

 Under Section 8-42-103(1)(c), C.R.S., Respondents may reduce the aggregate 
benefits payable for permanent total disability benefits by an amount equal to one-half of 
SSDI benefits granted to Claimant.  

 The Colorado Court of Appeals in St. Vincent’s Hospital v. Alires, 778, P.2d 277 
(Colo. App. 1989), held that an employer and insurer were not entitled to offset workers’ 
compensation benefits from that portion of the lump sum Social Security Disability benefits 
awarded to Claimant which was withheld from payment to her as attorney’s fees.  In Jones 
v. Industrial Claim Appeals Office, 892 P.2d 425 (Colo. App. 1994), the Court confirmed how 
the offset should be calculated.  The Court found that, because attorney’s  fees are deducted 
before calculation of the offset, the Claimant and the insurer each bear one-half of the fees.  

 The costs of $509.50 must also be deducted pursuant to County Workers’ 
Compensation Pool v. Davis, 817 P.2d 521 (Colo. 1991). 

 Respondents shall be permitted to offset 50% of the mandatory federal reduction 
taken against Claimant’s Social Security Disability benefits  paid for attorneys’ fees and 
costs in seeking such award.

B. Should Respondents be permitted to take an overpayment based upon the 
cost-of-living adjusted amount of benefits awarded or are they limited to the 
originally awarded benefit calculation?



When determining the amount of offset for SSDI that respondents  may be entitled, 
events occurring after the injury which increase the amount of SSDI benefits  may not be 
seen to lead to an increased offset to respondents.  Englebrecht v. Hartford Accident & 
Indemnity Co., 680 P.2d 231 (Colo. 1984). Therefore, cost-of-living increases to SSDI 
benefits do not increase the offset available to respondents. Id.  See Martinez  v. Industrial 
Commission, 746 P.2d 552 (Colo. 1987); Dietiker v. Colorado Kenworth W.C. 2-933-575 
(ICAO, Jan. 5, 1993).  “Engelbrecht, supra, stands for the proposition that the 
respondents are entitled to an offset based on the initial award of SSDI benefits to the 
claimant and his dependents, and later cost-of-living adjustments to the initial award do 
not affect the offset.”  Id.

Respondents may not take an offset based on the cost-of-living adjusted amount 
of benefits  awarded. Respondents  are limited to the originally awarded benefit 
calculation. 

The SSDI offset must be based upon the original award of $677.00 per month.  
This  results in a weekly offset of $77.90 (i.e. $677.00 x 12 months / 52.14 weeks per year 
x 50%) per week. The overpayment must be based on the overpayment from April 1, 
2004, the date of entitlement to SSDI benefits, until December 8, 2008, when 
Respondents began taking the offset. During this time there was an overpayment of 
$19,052.45.  Both the attorney’s fees and the costs  incurred by Claimant in the Social 
Security claim need to be taken into consideration.  These total $5,730.50. Therefore, 
one-half of this must be deducted from the overpayment, resulting in an overpayment of 
$16,187.20.

  Respondents admitted, however, already reducing Claimant/s permanent total 
disability benefits by $86.58 per week from August 8, 2008 through December 8, 2008 
(17.43 weeks) thereby already reducing the resulting overpayment by reduced by  
Respondents however by $1,508.97 ($86.58 x 17.429 weeks).  Therefore the final 
resulting overpayment is $14,678.23.  

Although not listed as an issue in either party’s proposed order, both parties have 
addressed the issue of the Medicare premium deducted from the SSDI benefits.  There is 
no legal basis  in either the statute or the case law for deducting the Medicare premium 
from the offset allowed Respondents.  This is the premium that Claimant must pay for her 
insurance and should not be deducted from the overpayment made by Respondents.  

It is  therefore concluded that Respondents  have overpaid benefits in the amount of 
$14,678.23. i 

The amount of the overpayment has substantially changed since the previous 
order.  The previous Petition to Review is stricken as moot.  If any party is dissatisfied 
with this order, the party must file a new Petition to Review. 

ORDER

 Respondents may offset benefits payable to Claimant by $14,678.23. 



All matters not determined herein are reserved for future determination.

DATED:  July 15, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

Mark 
DETAIL OF CALCULATIONS: 

$677.00 SSDI per month
$8124.00 SSDI per year
$22.258 SSDI per day
$155.803 SSDI per week
$77.901 offset per week

4/1/2004 SSDI began
12/8/2008 overpayment ended

1712 days
244.571 weeks

$19052.45 Overpayment  

$5730.50 Atty fees & costs
$2865.25 one-half
$16187.20 Net Overpayment

$86.58 Insurer took overpayment
08/08/08began
12/08/08ended

17.429weeks
$1508.97 Overpayment already taken

$14678.23 Final Overpayment

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-805

ISSUES

• Compensability:  Whether Claimant was in the course and scope of his 
employment when he sustained an injury on December 1, 2008.

• Temporary Total Disability (TTD):  Whether Claimant is  entitled to temporary total 
disability from December 1, 2008 and ongoing.



• Medical Benefits:  Whether Claimant is entitled to medical benefits to treat the 
injury sustained on December 1, 2008.

FINDINGS OF FACT

1. Claimant began working for Employer in February 2008 as  a maintenance 
technician.  Claimant’s job duties involved repairing and maintaining kitchen 
equipment in commercial kitchens.  The Denver office located on 58th Avenue and 
I-25 covers  Northern Colorado, Southern Wyoming, Western Kansas and Eastern 
Utah.  Claimant was required to travel anywhere within the region to the client’s 
kitchens.  

2. Employer issued a full sized van to Claimant for travel to and from each 
worksite.  Claimant kept the van at his  condominium on a side street near the 
condominium complex because his  garage was not large enough to house the van.  
Claimant never kept the work van at Employer’s Denver office.     

3. At the end of each workday, the dispatcher usually gave Claimant his first 
appointment for the following morning.   Claimant’s daily routine involved departing 
from his home in the morning at approximately 7 a.m. and driving the Employer’s  van 
directly to his  first appointment. Throughout the remainder of the workday, the 
dispatcher would send Claimant to other appointments  at different locations  within 
the region.  Claimant drove the van to all of the appointments  and would then drive 
the van directly home at the end of the workday.  Employer approved this routine and 
allowed Claimant and other employees to keep the work vans at their homes.  

4. According to Employer’s  policy, an employee’s  work shift begins 30 minutes 
after he departs from his home unless  he arrives  at his  first destination within 30 
minutes of departure.  Claimant received hourly compensation for the remainder of 
the work day whether driving or performing maintenance work.  

5. On December 1, 2008, Claimant left his home at approximately 7 a.m. to walk 
to the work van.  It had snowed during the night before leaving snow and ice on the 
ground.  Once Claimant arrived at the van, he got inside, started it then turned on the 
heater and defroster.  Claimant grabbed the ice scraper from behind the seat then 
exited the van.  Once outside, he began cleaning the snow and ice from the van 
starting with the windshield.  While walking toward the back of the van, he slipped 
and hit the left side of the back of his head on the van’s  bumper.  He also struck his 
left elbow

6. Claimant woke up feeling confused and dazed.  He finished cleaning the van 
and drove away at approximately 8 a.m.  He called his dispatcher to advise her that 
he was going to Concentra after his  first appointment.  The dispatcher asked him to 
stop at another worksite before going to Concentra.  The Claimant stopped to pick up 
parts  before going to the second appointment.  When he returned to his van, he 
starting getting a headache and feeling anxious.  He contacted the dispatcher and 



advised her that he was skipping the second appointment and going directly to 
Concentra. 

7. Claimant arrived at Concentra at approximately 8:45 a.m. with complaints of 
headache, photophobia and left elbow pain.  Dr. Christian Updike evaluated Claimant 
and assessed a concussion with loss  of consciousness/amnesia.  Dr. Updike 
declared Claimant unfit to drive and instructed him not to work for the remainder of 
the day.  He also referred Claimant for a head CT scan which Claimant underwent at 
St. Anthony’s.  The scan results were normal.

8. Claimant returned to Dr. Updike on December 18, 2008.  Dr. Updike noted 
although the Respondents had denied Claimant’s workers’ compensation claim, he 
wanted to reevaluate Claimant.  Dr. Updike’s report notes that Claimant was 
stuttering and had problems with word finding, that his  comprehension appears 
excellent, but that he was unable to stand with eyes closed for longer than two 
second without severe swaying.  He further noted that Claimant was unable to test 
finger-nose-finger due to dizziness with head tilting.  Dr. Updike again declared that 
Claimant was unfit for duty.  

9. On January 7, 2009, Dr. Updike released Claimant from care and released him 
to full duty with the recommendation that Claimant not drive, work at heights or in 
safety sensitive areas.  Dr. Updike declared Claimant at maximum medical 
improvement.   Claimant has not returned to work due to these restrictions.  

10. Claimant has continued to seek treatment with his personal physician, Dr. 
Kenney, since Respondents  denied the claim.  Such treatment includes occupational, 
cognitive and speech therapy in addition to evaluations with neuropsychologists, Dr. 
Schraa and Dr. Ravishar.  

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Judge enters the following conclusions 
of law:

1. The purpose of the “Workers’ Compensation Act of Colorado” is  to assure the 
quick and efficient delivery of disability and medical benefits  to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102
(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits  by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are 
not interpreted liberally in favor of either the rights of the injured worker or the rights of 
the employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided 
on its merits.  Section 8-43-201, C.R.S. 



2. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 
(Colo. 1936); CJI, Civil 3:16 (2005).  

Compensability

4. A claimant must prove by a preponderance of the evidence that his injury arose 
out of the course and scope of his  employment with employer.  Section 8-41-301(1)
(b), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury occurs 
"in the course of" employment where claimant demonstrates that the injury occurred 
within the time and place limits  of his employment and during an activity that had 
some connection with his  work-related functions.  See Triad Painting Co. v. Blair, 812 
P.2d 638 (Colo. 1991).  The "arise out of " requirement is narrower and requires 
claimant to show a causal connection between the employment and injury such that 
the injury has its origins in the employee's  work-related functions and is  sufficiently 
related to those functions to be considered part of the employment contract.  See id.  
Nevertheless, the employee’s activity need not constitute a strict duty of employment 
or confer a specific benefit on the employer if it is reasonably incidental to the 
conditions under which the employee typically performs the job.  Swanson, W.C. No. 
4-589-545.  

5. In general, claimants  injured while going to or coming from work fail to qualify 
for recovery because such travel is not considered performance of services arising 
out of and in the course of employment.  Madden v. Mountain West Fabricators, 977 
P.2d 861 (Colo. 1999).  A number of exceptions have arisen when special 
circumstances demonstrate a sufficient causal relationship between the injury and the 
employment.  This  involves  a fact-specific analysis considering a number of factors, 
including, but not limited to, the following: 1) whether the travel occurred during 
working hours, 2) whether the travel was on or off the employer’s premises, 3) 
whether the travel was contemplated by the employment contract, and 4) whether the 
employment created a zone of special danger.   If only one variable is  present, 
“recovery depends upon whether the evidence supporting that variable demonstrates 
a causal connection between the employment and the injury such that the travel to 
and form work arises out of and in the course of employment.” Id. at 865.   Here, 
travel was contemplated by the employment contract, but Respondents contend that 
Claimant had not yet begun traveling when the accident occurred.  



6. When the employer provides transportation, pays the cost of transportation or 
provides compensation for travel, injuries sustained during the travel have a sufficient 
causal relationship to the employment to be compensable.  Staff Administrators, Inc. 
v. Reynolds, 977 P.2d 866 (Colo. App. 1999); Industrial Commission v. Lavach, 165 
Colo. 433, 439 P.2d 359 (1968); Monolith Portland Cement v. Burak, 772 P.2d 688 
(Colo. App. 1989).  As found, Employer provided a van to Claimant so that Claimant 
could perform his daily job duties.  Claimant received compensation while traveling to 
his first assignment beginning 30 minutes after he departed, and he continued to 
receive compensation while traveling between jobsites throughout the remainder of 
his workday.  No explanation was provided for why the Employer does not 
compensate an employee until 30 minutes after the employee departs from his home.  

7. Based on the foregoing, Claimant has established that he was in the course 
and scope of his employment when he slipped and fell on December 1, 2008, while 
cleaning snow from the Employer’s  van.  Claimant has established that the accident 
had a sufficient causal relationship to his employment.  Travel is a substantial part of 
the service performed by Claimant for Employer.  Claimant was expected to drive the 
Employer-owned van from his home to his first appointment on a daily basis  and then 
drive to all subsequent appointments in the same van then drive the van to his home. 
Respondents argue that the contemplated travel had not yet begun when Claimant fell 
and that the action of removing snow from the van was merely in preparation for 
travel.  Respondents’ argument is unpersuasive.  Preparatory activities or activities 
reasonably incidental to the conditions under which an employee performs his job 
may be sufficiently related to the employee’s job duties.  See Swanson, W.C. No. 
4-589-545.  Here, Employer could not have reasonably expected Claimant to drive 
without first clearing the snow from the Employer’s van.   Cleaning the van was 
preparatory or incidental to Claimant’s  ability to perform his essential job duty of 
traveling to the various jobsites.  Moreover, cleaning the snow from the van is 
necessarily a part of traveling in the van.  

Medical Benefits 

8. Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus  as may reasonably be needed at the time 
of the injury … and thereafter during the disability to cure and relieve the 
employee from the effects of the injury.

Respondents thus  are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  Claimant has 
established that he sustained a compensable injury to his head and elbow when he 
slipped and fell on December 1, 2008.  Respondents  shall provide reasonable and 
necessary treatment to cure and relieve the effects of the injury, which shall include 
payment for authorized treatment already received.  



Temporary Total Disability

9. To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury or disease caused a disability lasting more than three 
work shifts, that he left work as a result of the disability, and that the disability resulted 
in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  
The term disability, connotes  two elements:  (1) Medical incapacity evidenced by loss 
or restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume her prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element of disability 
may be evidenced by a complete inability to work, or by restrictions which impair the 
claimant's ability effectively and properly to perform her regular employment.  Ortiz v. 
Murphy, 964 P.2d 595 (Colo. App. 1998).

10.Claimant has been unable to perform his normal job duties as a maintenance 
technician since the accident on December 1, 2008.  While it is true that Dr. Updike 
noted that he released Claimant to full duty, he also prohibited Claimant from driving, 
working at heights or in safety sensitive areas.  Because Claimant’s job requires 
driving, he cannot effectively and properly perform his normal job. As such, Claimant 
is entitled to TTD commencing on December 1, 2008 until terminated by statute.



ORDER
 It is therefore ordered that:

1. Claimant sustained a compensable injury on December 1, 2008.

2. Respondents are responsible for providing Claimant medical benefits to cure 
and relieve the effects of the injury.

3. Claimant is  entitled to TTD commencing on December 1, 2008 until terminated 
pursuant to statute subject to applicable offsets and credits.  

4. The Insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

5. All matters not determined herein are reserved for future determination.

DATED:  July 15, 2009

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-759-516

ISSUES

 The issues presented for determination were the computation of the Claimant’s  
AWW and Claimant’s claim for TPD benefits from May 15, 2008 and continuing.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed by Employer as an Assistant Nitrogen Operator.  
On February 26, 2008 Claimant sustained an admitted injury to his low back when he 
was coming down a ladder, slipped and fell.

 2. At the time of Claimant’s injury, he was paid $13.20 per hour for a 
guaranteed 40-hour work week.  Claimant began receiving this wage on June 25, 2007 
when his pay rate was increased after he completed training.  Prior to this Claimant was 
paid $12.00 per hour.



 3. In addition to a guaranteed 40-hour work week Claimant also worked 
overtime that was paid at 1 ½ times the standard hourly rate.

 4. In addition to his regular wage and overtime pay, Claimant received 
contribution from Employer to a 401k plan in the amount of 4% of his gross pay.

 5. After the injury of February 26, 2008 Claimant continued to perform his 
regular work.  Effective May 15, 2008 Claimant was placed on restrictions by the 
authorized physician, Dr. Cody Heimer, M.D. of no lifting, repetitive lifting, carrying or 
pushing/pulling in excess of 20 pounds.  Claimant was also to minimize twisting and 
bending.  Claimant was unable to perform his regular job within these restrictions.

 6. After being placed on restrictions Claimant continued to work modified duty 
for Employer consisting primarily of driving and fueling vehicles.  Claimant continued to 
work for Employer until August 12, 2008 when he was terminated.

 7. For the period from June 25, 2007 through March 2, 2008, a period of 36 
weeks, Claimant earned a total of $33,055.80.  At the rate of $13.20 per hour for a 40-
hour week, $19,008.00 of this  was regular pay.  Claimant earned $14,047.80 in overtime 
or premium pay during this  period ($33,055.80 - $19008.00) for an average of overtime 
pay of $390.22 per week ($14,047.80/36 = $390.22).

 8. Effective March 31, 2008 Claimant’s hourly wage rate increased to $13.53 
per hour.  For a guaranteed 40-hour week Claimant would receive $541.20 ($13.53 x 40).  
Based upon Claimant’s prior earnings the average weekly contribution to Claimant’s 401k 
account by Employer was $37.65.  Combining Claimant’s regular earnings of $541.20 
with an average of $399.98 per week in overtime and $37.65 per week in contribution to 
Claimant’s 401k, Claimant’s  average weekly wage effective March 31, 2008 was 
$978.83.

 9. For the period from May 12 through August 11, 2008 after Claimant was 
placed on restrictions and was no longer able to perform his  regular work Claimant 
earned a total of $7820.55 for this  13 1/7-week period.  Claimant’s average earnings 
during this  period were $595.04 ($7820.55/13.143 = $595.04).  At the rate of 4% of gross 
pay Employer contributed an average weekly amount of $23.81 to Claimant’s 401k during 
this  period.  Claimant’s  average weekly earnings from May 12 through August 11, 2008 
were $618.85 ($595.04 + $23.81).

 10. Claimant was provided health and dental insurance that was paid by 
Employer.  Effective August 31, 2008 Claimant’s health and dental insurance through 
Employer was terminated due to Claimant’s termination from employment.  The weekly 
cost of continuing the Employer’s health and dental insurance for Claimant was $65.15.  
With the addition of the replacement cost of the Employer’s health and dental insurance 
Claimant’s AWW increased to $1043.98 effective August 31, 2008 ($978.83 + $65.15 = 
$1043.98).



 11. Claimant’s loss  of wages beginning May 15, 2008 were due to Claimant 
being placed on restrictions  for his work injury that prevented Claimant from performing 
his regular work.  Claimant became disabled as of May 15, 2008.

 12. For the period from May 15 through August 31, 2008 Claimant is entitled to 
TPD benefits at the rate of $239.99 per week based upon two-thirds of the difference 
between Claimant’s AWW prior to August 31, 2008 and the Claimant’s average earnings 
during this period ($978.83 - $618. 85 = $359.98 x 2/3 = $239.99).  

 13. For the period from September 1, 2008 and continuing Claimant is  entitled 
to TPD benefits of $283.42 per week based upon two-thirds of the difference between 
Claimant’s AWW effective August 31, 2008 and the weekly average of Claimant’s 
earnings while on modified duty prior to his  termination from employment with Employer 
($1043.98 - $618.85 = $425.13 x 2/3 = $283.42).

CONCLUSIONS OF LAW

14. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders  the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Section 
8-42-101, supra.   A preponderance of the evidence is  that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

15. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra. 

 16. The Judge's factual findings  concern only evidence that is  dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

17. The purpose of calculating a Claimant’s AWW is to arrive at a fair 
approximation of the Claimant’s wage loss and diminished earning capacity from a work-
related injury.  Lawrence v. HVH Transportation, Inc., W.C. No. 4-398-905 (October 18, 
1999).  While calculation of the AWW is generally tied to the time of injury, the 
discretionary exception found in Section 8-42-102 (3), C.R.S. affords the ALJ the 
discretion to determine a Claimant’s  AWW, including the cost for continuation of health 



insurance, based not only on the Claimant’s  wage at the time of the injury, but also on 
other relevant factors when the case’s unique circumstances require.  Avalanche Indus. 
V. Gladys Clark and Indus. Claim Appeals Office, __ P.3d ___, 07SC255 (Colo. 2008).  
The ALJ can base an AWW on a salary that Claimant was actually earning when forced 
to stop working.  Avalanche Indus., supra.  The Claimant’s AWW may be based upon the 
Claimant’s earnings at the time of an onset of disability.  Campbell v. IBM Corp., 867 P.2d 
77 (Colo. App. 1993).

18. The ALJ concludes that using the Claimant’s  hourly wage in effect at the 
time of the injury would not fairly approximate Claimant’s wage loss once he became 
disabled effective May 15, 2008.  To do so would understate the wage loss  suffered by 
Claimant after this time due to his inability to continue his regular work from the effects of 
the admitted injury.  Claimant’s wage loss  beginning May 15, 2008 is best measured by 
using Claimant’s hourly rate in effect at that time combined with an average of overtime 
earnings Claimant would have received and the Employer’s average contribution to the 
Claimant’s 401k account.  Neither party has argued that this  latter amount should not be 
included into the computation of the AWW but have merely proposed differing values.

 19. Under Section 8-42-106, C.R.S., “in case of temporary partial disability, the 
employee shall receive sixty-six and two-thirds percent of the difference between the 
employee’s average weekly wage at the time of the injury and said employee’s average 
weekly wage during the continuance of the temporary partial disability, “ As found, 
Claimant’s AWW during his  period of TPD was $625.64.  Claimant is therefore entitled to 
TPD benefits at two-thirds of the difference between this AWW and Claimant’s AWW for 
the injury, as adjusted for Claimant’s cost of continuing the Employer’s health insurance 
coverage once it was lost.

ORDER

 It is therefore ordered that:

 Claimant’s AWW beginning May 15, 2008 is  $978.83.  Beginning August 31, 2008 
Claimant’s AWW is increased to $1043.98.

 Insurer shall pay Claimant TPD benefits at the rate of $239.99 per week for the 
period from May 15 through August 31, 2008 inclusive.

 Insurer shall pay Claimant TPD benefits  at the rate of $283.42 per week beginning 
September 1, 2008 and continuing until terminated in accordance with statue, rule or 
order.

 Insurer shall be entitled to take credit for all amounts of TPD benefits  previously 
admitted and paid during these periods.

The Insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.



DATED:  July 15, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-597-096

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence that 
he is entitled to reopen his worker’s compensation claim based on a change in condition 
pursuant to §8-43-303(1), C.R.S.

 2. If Claimant is permitted to reopen his  claim, whether he has demonstrated 
by a preponderance of the evidence that he is entitled to receive Temporary Total 
Disability (TTD) benefits for the period February 26, 2008 until terminated by statute.

FINDINGS OF FACT

 1. Claimant worked for Employer as  a cement truck driver.  On October 9, 
2003 he sustained a left shoulder injury during the course and scope of his employment 
with Employer.

 2. Claimant subsequently underwent diagnostic testing that included an MRI of 
the left brachial plexus.  The MRI did not reveal any evidence of a cervical nerve root sleeve 
avulsion or left brachial plexus injury.

3. During the course of Claimant’s  treatment for his left shoulder condition he 
also underwent electrodiagnostic studies.  The electrodiagnostic studies revealed multiple 
abnormalities that included diffuse polyneuropathy, severe carpal tunnel syndrome and 
ulnar neuropathy at the left elbow.  Claimant’s  conditions constituted nerve injuries 
unrelated to his compensable left shoulder condition.

4. Claimant did not injure his neck or right shoulder in his  industrial accident.  
However, on December 4, 2003 Claimant advised Dr. Mann that he had problems with 
his right shoulder.  Dr. Mann remarked that Claimant would have to evaluate his right 
shoulder symptoms through his private insurance.

 5. On November 23, 2003 Claimant underwent a left shoulder arthroscopy 
with Thomas Mann, M.D.  Claimant reached Maximum Medical Improvement (MMI) for 
his left shoulder condition on July 12, 2004.



 6. On July 22, 2004 Respondents filed a Final Admission of Liability (FAL).  
The FAL acknowledged Claimant’s 25% left upper extremity impairment rating.

 7. On January 10, 2005 Claimant returned to Dr. Mann specifically for 
problems associated with his right shoulder.  An MRI showed right shoulder degenerative 
changes with cuff tendinopathy.  On February 4, 2005 Claimant underwent right shoulder 
surgery.  The surgery was handled through Claimant’s private health insurance.

 8. Based on a worsening of condition, Claimant’s  claim was  reopened.  On 
September 5, 2006 Claimant underwent a total left shoulder arthroplasty with David J. 
Schneider, M.D.  Claimant’s shoulder surgery was successful and he again reached MMI 
on February 27, 2007.  Authorized Treating Physician (ATP) Andrew Plotkin, M.D. 
assigned Claimant a 41% left upper extremity impairment rating for his shoulder 
condition.

9. An MRI of Claimant’s cervical spine revealed a spinal cord syrinx formation.  
On January 3, 2007 Dr. Schneider directed Claimant to pursue the evaluation of his 
syrinx condition through his personal health insurance.  However, Claimant has not 
undergone any additional syrinx evaluations through personal physicians.

 10. On March 21, 2007 Respondents filed a FAL recognizing Dr. Plotkin’s MMI 
date and assignment of a 41% upper extremity rating for Claimant’s left shoulder injury.  
Claimant did not challenge his February 27, 2007 MMI date or impairment rating by 
requesting a Division Independent Medical Examination (DIME).

11. On April 26, 2007 Claimant underwent a left carpal tunnel release and left 
upper extremity ulnar nerve decompression for his unrelated nerve injuries.

12. Claimant testified that after he reached MMI his condition began to 
deteriorate.  He explained that he suffered from pain in his shoulders, neck and lower 
back that prevented him from performing his extensive household chores.  Claimant 
remarked that, because of neurological symptoms, he could not use his left hand unless 
he looked directly at the object he intended to manipulate.  He also resigned his position 
as a cement truck driver because he could no longer safely perform his required job 
tasks.    

 13. On September 18, 2008 Claimant filed a Petition to Reopen based on a 
change in medical condition.

 14. On December 29, 2008 Claimant visited ATP James Fox, M.D. for an 
evaluation.  Dr. Fox noted that Claimant complained of numerous problems including 
shoulder weakness, limited mobility, chronic shooting pain down his  wrist and arm 
numbness, that interfered with his normal activities of daily living.  After reviewing the 
medical records, Dr. Fox determined that Claimant remained at MMI but that his condition 
warranted medical maintenance treatment.  He remarked that he would not reopen the 
case “unless further treatment is indicated.”  Dr. Fox referred Claimant to neurosurgeon 
James S. Ogsbury, III, M.D. for an evaluation.



 15. On February 26, 2009 Claimant visited Dr. Ogsbury for an evaluation.  
Based on a consideration of the mechanism of Claimant’s  left shoulder injury and a 
review of the medical records, Dr. Ogsbury remarked that Claimant could have suffered a 
“significant brachial plexus  stretch injury” on October 9, 2003.  He thus  recommended a 
brachial plexus MRI.

 16. On March 5, 2009 Claimant underwent an independent medical 
examination with John S. Hughes, M.D.  After reviewing Claimant’s  medical records and 
conducting a physical examination, Dr. Hughes concluded that Claimant “sustained a 
relatively high energy injury on October 9, 2003” and thus probably suffered a “significant 
injury-related brachial plexopathy.”  He also noted that Claimant had experienced a 
“primary injury to the cervical spine.”

 17. On April 3, 2009 Dr. Ogsbury issued a letter regarding the results of 
Claimant’s brachial plexus  MRI.  Dr. Ogsbury stated that no abnormalities existed in 
Claimant’s brachial plexus but that he had abnormalities  in the right shoulder joint and a 
syrinx formation.  He thus remarked that, although it was possible that Claimant suffered 
a brachial plexus  injury, the absence of left shoulder abnormalities suggested that no 
additional treatment would be necessary or helpful.  Dr. Ogsbury returned Claimant to Dr. 
Fox for the completion of care.

 18. On April 15, 2009 Claimant returned to Dr. Fox for a maintenance visit.  Dr. 
Fox remarked that Claimant had undergone extensive evaluation by numerous 
specialists and that his left shoulder arthroplasty was in place and functioning properly.  
He thus  concluded that Claimant remained at MMI.  Nevertheless, Dr. Fox referred 
Claimant for a medical maintenance visit to a pain management specialist.

 19. On April 29, 2009 Claimant visited Douglas Hemler, M.D. for maintenance 
treatment.  Dr. Hemler agreed with Dr. Fox that Claimant’s left shoulder was stable and that 
he did not require any additional treatment.  He remarked that Claimant’s “persistent 
myofascial pain and left upper extremity numbness are most likely explainable based on the 
presence of a syrinx.”  Dr. Hemler thus concluded that Claimant remained at MMI.

 20. On April 29, 2009 Dr. Hughes issued a letter in which he stated that 
Claimant suffered from “[p]rogressive neuropathy of unclear etiology, but with clinical 
features that suggest a left C6 radiculopathy.”  He thus  concluded that Claimant had 
sustained a worsening of condition since reaching MMI.

 21. On May 20, 2009 the parties conducted the evidentiary deposition of Dr. 
Fox.  Dr. Fox reiterated that Claimant remained at MMI because additional intervention 
would not be beneficial.  Nevertheless, he referred Claimant to a pain management 
specialist for medical maintenance treatment.  Dr. Fox also noted that there was no 
strong evidence to support Dr. Hughes’ comment that Claimant possibly had a C6 
radiculopathy.  Moreover, Dr. Fox commented that in Claimant’s  six years of treatment 
from 10 doctors, no other doctor determined that Claimant sustained neck trauma that 
caused a C6 radiculopathy.  Furthermore, no other doctor had recommended additional 
diagnostic testing of Claimant’s left shoulder.



 22. Claimant has failed to demonstrate that it is more probably true than not 
that he suffered a worsening of his  left shoulder condition that warrants  a reopening of his 
claim.  ATP Dr. Fox credibly explained that Claimant’s left shoulder arthroplasty is  in place 
and continues to function properly.  He thus concluded that Claimant remained at MMI.  
Dr. Ogsbury noted that an MRI revealed no abnormalities  in Claimant’s brachial plexus 
but only abnormalities in the right shoulder joint and a syrinx formation.  He thus 
remarked that, although it was possible that Claimant suffered a brachial plexus injury on 
October 9, 2003, the absence of left shoulder abnormalities  suggested that no additional 
treatment would be necessary or helpful.  Finally, Dr. Hemler agreed with Dr. Fox that 
Claimant’s left shoulder was stable and that Claimant remained at MMI.  He remarked that 
Claimant’s persistent myofascial pain and left upper extremity numbness were attributable 
to the presence of the syrinx formation.  In contrast, Dr. Hughes commented that Claimant 
suffered a worsening of condition as a result of progressive neuropathy.  He attributed 
Claimant’s symptoms to a possible C6 radiculopathy.  However, Dr. Fox persuasively noted 
that in the six years of Claimant’s treatment from 10 doctors, no other doctor had 
determined that Claimant sustained neck trauma on October 9, 2003 that caused a C6 
radiculopathy.  Claimant has therefore failed to demonstrate that he experienced a 
change in his physical condition that can be causally connected to his original 
compensable injury.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is  to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  
§8-42-101, C.R.S.   A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 
104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' Compensation case 
are not interpreted liberally in favor of either the rights  of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case is 
decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s  factual findings concern only evidence that is  dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).



 4. Section 8-43-303(1), C.R.S. provides that a workers’ compensation award 
may be reopened based on a change in condition.  A “change in condition” refers to a 
“change in the condition of the original compensable injury or to a change in claimant’s 
physical or mental condition which can be causally connected to the original 
compensable injury.”  Cordova v. Industrial Claims Comm’n., 55 P.3d 186, 189 (2002); In 
re Caraveo, W.C. No. 4-358-465 (ICAP, Oct. 25, 2006).  Reopening is  appropriate when 
the claimant’s degree of permanent disability has changed since MMI or where the 
claimant is entitled to additional medical or temporary disability benefits that are causally 
connected to the compensable injury.  See In Re Duarte, W.C. No. 4-521-453 (ICAP, 
June 8, 2007).  The determination of whether a claimant has sustained his burden of 
proof to reopen a claim is one of fact for the ALJ.  In re Nguyen, W.C. No. 4-543-945 
(ICAP, July 19, 2004).

 5. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he suffered a worsening of his left shoulder condition that warrants  a 
reopening of his  claim.  ATP Dr. Fox credibly explained that Claimant’s left shoulder 
arthroplasty is in place and continues to function properly.  He thus concluded that 
Claimant remained at MMI.  Dr. Ogsbury noted that an MRI revealed no abnormalities in 
Claimant’s brachial plexus but only abnormalities  in the right shoulder joint and a syrinx 
formation.  He thus remarked that, although it was possible that Claimant suffered a 
brachial plexus injury on October 9, 2003, the absence of left shoulder abnormalities 
suggested that no additional treatment would be necessary or helpful.  Finally, Dr. Hemler 
agreed with Dr. Fox that Claimant’s left shoulder was  stable and that Claimant remained at 
MMI.  He remarked that Claimant’s persistent myofascial pain and left upper extremity 
numbness were attributable to the presence of the syrinx formation.  In contrast, Dr. 
Hughes commented that Claimant suffered a worsening of condition as  a result of 
progressive neuropathy.  He attributed Claimant’s symptoms to a possible C6 radiculopathy.  
However, Dr. Fox persuasively noted that in the six years of Claimant’s  treatment from 10 
doctors, no other doctor had determined that Claimant sustained neck trauma on October 
9, 2003 that caused a C6 radiculopathy.  Claimant has therefore failed to demonstrate 
that he experienced a change in his physical condition that can be causally connected to 
his original compensable injury.



ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

Claimant’s request to reopen his Workers’ Compensation claim is  denied and 
dismissed.

DATED: July 15, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-776-542

ISSUES
The issues for hearing were compensability, medical benefits, temporary total 

disability, independent contractor status, penalty for uninsured, and violation of safety 
rule.  The parties stipulated that Dr. Christopher Hirose is authorized.

FINDINGS OF FACT

1. Claimant performed carpet cleaning duties for Employer.  These duties 
included steam cleaning carpets and cleaning out air ducts on residential 
properties.   

2. Kimbell, who is  the owner of Employer, testified that he did not have the 
authority to fire workers.  This  testimony is  contradicted by the testimony of Pinnell 
that Kimbell could fire workers, and did fire workers in the past.  Pinnell credibly 
testified that he had been fired in the past by Kimbell. Employer would have no 
further liability to the fired worker. The ALJ resolves this evidentiary conflict in favor 
of Claimant, and finds that the weight and sufficiency of the credible evidence 
proffered establishes  that Claimant could in fact be terminated at any time, for any 
reason, by Employer.  

3. Checks were written to the Claimant personally.  Employer paid Claimant 
individually, rather than throught a trade name.

4. Claimant’s average weekly wage is $248.91. 

5. Employees were required to drive Employer’s vehicles  to residential job 
sites.  The employees were required to first check in with Employer at the main 



office to determine what jobs needed to be done that day, and at what times.  
Claimant had checked into the office for the day prior to the accident. This injury 
occurred in the course and scope of Claimant’s employment.

6. On June 28, 2008, Claimant was driving with a co-worker in a vehicle 
owned by Employer. The vehicle rolled over, ejecting Claimant.  Claimant suffered 
traumatic injuries, and required transport by ambulance to Littleton Adventist 
Hospital.  Claimant received emergency care. The treatment Claimant received 
after the injury is  emergency treatment that is  reasonable and necessary to treat 
the effects of the work-related injury. The parties stipulated that Dr. Hirose is 
authorized.

7. Employer did not carry workers’ compensation insurance at the time of 
injury.  

8. Claimant credibly testified that, during the time he worked for the employer, 
he was not customarily engaged in an independent trade or business.  He testified 
credibly that he had no prior experience in air duct or carpet cleaning.  Claimant 
also credibly testified that he had never operated a business in the past, nor did he 
operate under a trade name.  Although Claimant was not required to work 
exclusively for Employer, he was not customarily engaged in an independent trade 
or business before or during the time he worked for Employer.

9. Employer did not establish a quality standard or oversee or instruct the 
actual work. Claimant was not paid a salary or at an hourly rate. Employer did not 
provide more than minimal training. Employer did not provide tools or benefits to 
Claimant. Employer did not dictate time of performance. Business operations of 
the Employer and Claimant were not combined. 

10. Employer has not shown that it had a safety rule that Claimant violated or 
that the failure to use a seat belt resulted in more injuries than Claimant would 
have received had he been wearing the seat belt.  

CONCLUSIONS OF LAW 
12. Claimant was injured in a motor vehicle accident on June 28, 2008.  At the 
time of the accident, Claimant was performing services for Employer for pay. 
Employer did not have worker’s compensation insurance at the time of the 
accident. 
13. Section 8-40-202(2)(a), C.R.S., provides that, "any individual who performs 
services for pay for another shall be deemed to be an employee" unless the 
person is "free from control and direction in the performance of the service, both 
under the contract for performance of service and in fact and such individual is 
customarily engaged in an independent trade, occupation, profession, or business 
related to the service performed." The putative employer may establish that the 
claimant was  free from direction and control and engaged in an independent 
business or trade by proving the presence of some or all of the nine criteria set 



forth in Section 8-40-202(2)(b)(II), C.R.S. See Nelson v. Industrial Claim Appeals 
Office, 981 P.2d 210 (Colo.App. 1998).
14. Factors that indicate that Claimant was an employee at the time of the 
accident are: (1) Although Claimant was not required to work exclusively for 
Employer, he was not customarily engaged in an independent trade or business 
before or during the time he worked for Employer (Factor A); (2) Employer could 
terminate Claimant at any time without liability (Factor D); and (3) Employer paid 
Claimant personally, instead of through a trade or business name (Factor E). 
15. Factors that indicate that Claimant was not an employee at the time of the 
accident are: (1) Employer did not establish a quality standard or oversee or 
instruct the actual work (Factor B); (2) Claimant was not paid a salary or at an 
hourly rate (Factor C); (3) Employer did not provide more than minimal training 
(Factor E); (4) Employer did not provide tools or benefits  to Claimant (Factor F); 
(5) Employer did not dictate time of performance (Factor G); and (6) Business 
operations were not combined (Factor I). 
16. In order to be customarily engaged in an independent business, the worker 
must actually and customarily provide similar services to others  at or near same 
time he works for the putative employer. Carpet Exchange v. Industrial Claim 
Appeals Office, 859 P.2d 278 (Colo.App. 1993); See also, Long View Systems 
Corp. USA v. Industrial Claim Appeals Office, 197 P.3d 295, 299-300 (Colo.App. 
2008); Valdez v. Wetherbee Drywall, W.C. No. 4-732-329 (ICAO, April 28, 2009).
17. Claimant has established by a preponderance of the evidence that, at the 
time of the accident, he was performing a service for Employer for pay.  
Considering all the factors, it is  found and concluded that Employer has not 
established that Claimant was an independent contractor at the time of the 
accident.  The claim is compensable. 
18. Claimant’s benefits  may be reduced under Sections  8-42-112(1)(a) or (b), 
C.R.S., where there is  a violation of a safety rule resulting in the injuries suffered.  
There was no credible persuasive evidence adduced at hearing that Claimant 
violated a safety rule that led to the injuries he suffered.  The ALJ further finds that 
no credible persuasive evidence was adduced at hearing that Claimant’s  injuries 
resulted from the willful failure to use a safety device.  Consequently, Claimant’s 
benefits may not be reduced pursuant to Sections 8-42-112(1)(a) or (b), C.R.S. 
19. Claimant received emergency care on the date of the injury, for which the 
Employer is liable under Section 8-42-101(1) & (3), C.R.S. The bills for such care 
shall not exceed the Division of Workers’ Compensation fee schedule.  Dr. 
Christopher Hirose is authorized, and the Employer is liable for the costs of the 
care Claimant receives from him to cure and relieve the effects of the 
compensable injuries in amounts not to exceed the Division of Workers’ 
Compensation fee schedule.  Sections 8-42-101(1) & (3), C.R.S. Medical care 
providers may not seek to recover costs and fees from the Claimant.  Section 
8-42-105(4), C.R.S.  
20. Claimant’s average weekly wage is $248.91. 
21. Temporary disability benefits are increased fifty percent due to Employer’s 
failure to insure.  Section 8-43-408(1), C.R.S. Temporary benefits are payable at 
the rate of $248.91 per week. Claimant is  entitled to temporary total disability 



benefits commencing on June 28, 2008, and continuing until terminated pursuant 
to law.  Sections 8-42-105(1) & (3), C.R.S. Employer is liable for interest at the rate 
of eight percent per annum on any benefits not paid when due. 
22. Employer must pay a deposit or post a bond in the amount of unpaid 
compensation and benefits.  Section 8-43-408(2), C.R.S. No evidence as to the 
amount of the medical expenses was introduced. The bond will be set based the 
approximate amount of temporary disability benefits through the date of the 
hearing and interest through the date of this order. 



ORDER

 It is therefore ordered that: 

1. Employer shall pay all reasonable and necessary medical expenses 
incurred by Claimant for treatment by Dr. Hirose and Littleton Adventist Hospital for 
the Claimant’s work-related injury.

2. Employer shall pay Claimant temporary total disability benefits, increased 
for failure to insure, at the rate of $248.91 from June 28, 2008, and continuing until 
terminated pursuant to law.   Employer shall pay Claimant interest at the rate of 
eight percent per annum on all compensation not paid when due.

3. In lieu of payment of the above compensation and benefits  to Claimant, 
Employer shall:

 a. Deposit the sum of $10,500.00 with the Division of Workers' 
Compensation, as trustee, to secure the payment of all unpaid compensation and 
benefits awarded. The check shall be payable to: Division of Workers' Compensation/
Trustee. The check shall be mailed to the Division of Workers' Compensation, Attention:  
Sue Sobolik/Trustee, P.O. Box 300009, Denver, Colorado 80203-0009; or

 b. File a bond in the sum of $10,500.00 with the Division of Workers' 
Compensation within ten (10) days of the date of this order:

  (1) Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or

  (2) Issued by a surety company authorized to do business in Colorado.

  The bond shall guarantee payment of the compensation and benefits 
awarded.

 IT IS FURTHER ORDERED:  That Employer shall notify the Division of Workers' 
Compensation of payments made pursuant to this order.

 IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to 
review, shall not relieve Employer of the obligation to pay the designated sum to the 
trustee or to file the bond.  C.R.S. § 8-43-408(2).

4. All matters not herein decided are left open.

DATED:  July 15, 2009
      Bruce C. Friend, Judge

    Office of Administrative Courts 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-725-906



ISSUES

 Did claimant prove by a preponderance of the evidence that a baseline average 
weekly wage of $753.76 more fairly approximates  his  wage loss and diminished 
earning capacity resulting from the injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

Claimant worked some 10 years for employer as a maintenance worker.  Claimant 
sustained an admitted injury while working for employer on May 22, 2007. Insurer filed a 
General Admission of Liability, admitting liability for compensation benefits  based upon an 
average weekly wage (AWW) of $666.42.  Insurer calculated this AWW based upon 
claimant’s earnings over a 14-week period prior to his injury, during which claimant’s 
hourly wage was $19.38.  Pam Goodman is employer’s director of human resources.

When working for employer, claimant was on call 24 hours per day and available by radio 
to address maintenance problems as they arose.  On claimant’s anniversary date of May 
19, 2007, employer increased his hourly wage from $19.38 to $20.35.  Although employer 
considered claimant a full-time employee, his hours fluctuated between 31 and 45 per 
week during the 52-week period prior to his  injury.  During the 52-week period prior to his 
injury, claimant averaged 37.04 hours per week.

The Judge credits the testimony of claimant and Ms. Goodman in finding: Had the injury 
not intervened, claimant likely would have continued to work the same amount of hours 
as he had worked during the 52-week period prior to his injury.  Because of an unrelated 
health problem, claimant requested reduced work hours in March of 2006.  Claimant 
however was unable to reduce his schedule to 4 days per week until January of 2007.  
The hours claimant worked during the 14-week period prior to his injury were markedly 
reduced when compared to those he worked prior to January of 2007.  The Judge finds 
that the hours claimant worked during the 52-week period prior to his injury more likely 
demonstrates claimant’s  earning capacity, which has been diminished because of the 
injury.

Claimant showed it more probably true than not that an AWW of $753.76 more fairly 
approximates his  wage loss and diminished earning capacity resulting from the injury of 
May 22, 2007.  The Judge calculates this AWW based upon 37.04 hours per week 
multiplied by claimant’s  hourly rate of $20.35 (37.04 x $20.35 = $753.76).  At the time of 
his injury, claimant demonstrated the capacity to earn $20.35 per hour.  As found, 
claimant likewise demonstrated the capacity to work an average of 37.04 hours per week.  
Claimant’s capacity to earn $20.35 per hour and to work an average of 37.04 hours per 
week has been diminished by the effects of his injury.



Employer provided claimant health insurance, including medical, dental, vision, and life 
insurance coverage as part of his  fringe benefit package.  Employer paid the premium 
costs on claimant’s insurance through the date of his termination on November 30, 2007.  
The parties stipulated that claimant’s monthly cost to continue his health insurance 
coverage under the Consolidated Omnibus Budget and Reconciliation Act of 1985 
(COBRA) is $404.38 ($93.32 per week).

Claimant elected not to obtain continuing health coverage under COBRA.  Claimant 
instead elected to continue his  health coverage under the plan of his ex-wife, who also 
worked for employer.  Claimant’s ex-wife covered him under her health plan through 
employer from December 1, 2007, through May 31, 2008, when she terminated her 
employment.  Claimant’s monthly premium cost to continue his health insurance 
coverage from December 1, 2007, through May 31, 2008, was $178.00 ($41.08 per 
week).  Claimant’s compensation benefits  during the period of December 1, 2007, 
through May 31, 2008, should be based upon and AWW of $794.84 ($753.76 + $41.08 = 
$794.84).

The COBRA replacement cost of $93.32 per week more likely represents  claimant’s  cost 
of conversion to a similar or lesser health plan after May 31, 2008, because claimant was 
no longer eligible to continue his coverage under his ex-wife’s employer-provided health 
plan.  Claimant’s  compensation benefits from June 1, 2008, ongoing, should be based 
upon and AWW of $847.08 ($753.76 + $93.32 = $847.08).            

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant argues he has proven by a preponderance of the evidence that an AWW 
of $753.76 more fairly approximates his  wage loss and diminished earning capacity 
resulting from the injury.  The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  

The facts  in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights  of claimant nor in favor of the rights  of respondents.  Section 8-43-201, 
supra.  The Judge's factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 



a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

The ALJ must determine an employee's average weekly wage (AWW) by 
calculating the money rate at which services are paid the employee under the contract of 
hire in force at the time of injury, which must include any advantage or fringe benefit 
provided to the employee in lieu of wages.  Celebrity Custom Builders v. Industrial Claim 
Appeals Office, 916 P.2d 539 (Colo. App. 1995).  Section 8-42-102(3), supra, grants  the 
ALJ discretionary authority to alter the statutory formula if for any reason it will not fairly 
determine claimant's AWW.  Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  
The overall objective of calculating AWW is to arrive at a fair approximation of claimant's 
wage loss and diminished earning capacity.  Ebersbach v. United Food & Commercial 
Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).  

Section 8-40-201(19)(b), supra, requires calculation of an injured employee's 
AWW to include: 

[T]he amount of the employee's cost of continuing the employer's group 
health insurance plan and, upon termination of the continuation, the 
employee's cost of conversion to a similar or lesser insurance plan ….

The purpose of §8-40-201(19)(b) is to ensure that the employee will have funds available 
to purchase coverage.  Schelly v. Industrial Claim Appeals Office, 961 P.2d 547 (Colo. 
App. 1997).  A claimant's AWW shall include the cost of continuing the employer's health 
coverage pursuant to COBRA, and, when that coverage ends, the cost of converting to 
similar or lesser coverage.  Stegman v. Sears, W.C. No. 4559482 & 4483695 (ICAO July 
27, 2005). In Schelly v. Industrial Claim Appeals Office, supra, the court held that 
claimant’s cost of converting her coverage to Medicare after the COBRA period expired 
was properly included in her AWW.  Thus, where a claimant eventually purchases similar 
or lesser health insurance individually, or through a different employer or Medicare, then 
the AWW should be adjusted accordingly, as  should the benefit amount for the remainder 
of the benefit period.  Sears Roebuck & Co. v. Industrial Claim Appeals Office, 140 P.3d 
336 (Colo. App. 2006).

   Here, the Judge found that claimant showed it more probably true than not that 
an AWW of $753.76 more fairly approximates his wage loss and diminished earning 
capacity resulting from the injury of May 22, 2007.  Claimant thus  proved by a 
preponderance of the evidence that his AWW is $753.76.    

As found, claimant demonstrated the capacity to earn $20.35 per hour and to work 
an average of 37.04 hours per week.  Claimant’s injury has diminished claimant’s 
capacity to work an average of 37.04 hours per week and to earn $20.35 per hour.

The Judge found claimant’s  cost to continue his health insurance coverage from 
December 1, 2007, through May 31, 2008, was $41.08 per week.  Claimant’s 
compensation benefits  during the period of December 1, 2007, through May 31, 2008, 
should be based upon and AWW of $794.84.  The Judge further found that the COBRA 



replacement cost of $93.32 per week more likely represents claimant’s cost of conversion 
to a similar or lesser health plan after May 31, 2008.  Claimant’s compensation benefits 
from June 1, 2008, ongoing, should be based upon and AWW of $847.08.

The Judge concludes  that insurer should pay claimant compensation benefits 
based upon an AWW of $753.76 during the period of time from May 23, 2007, through 
November 30, 2007.  Insurer should pay claimant compensation benefits based upon an 
AWW of $794.84 during the period of time from December 1, 2007, through May 31, 
2008.  Insurer should pay claimant compensation benefits based upon an AWW of 
$847.08 during the period of time from June 1, 2008, ongoing.     

  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. Insurer shall pay claimant compensation benefits based upon an AWW of 
$753.76 from May 23, 2007, through November 30, 2007.  

2. Insurer shall pay claimant compensation benefits based upon an AWW of 
$794.84 from December 1, 2007, through May 31, 2008.  

3. Insurer shall pay claimant compensation benefits based upon an AWW of 
$847.08 from June 1, 2008, ongoing.

4. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

5. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _July 16, 2009

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-728-088

ISSUES



 The issues for determination are compensability (Respondents seek to withdraw 
their admissions), permanent partial disability benefits, and post maximum medical 
improvement (MMI) medical benefits.

FINDINGS OF FACT

 1. Claimant began working for Employer as a paratransit driver on April 
24, 2006.  Claimant alleges a right shoulder injury as a result of falling while loading a 
wheelchair at work on April 19, 2007.   

 2. On April 19, 2007, at the end of her shift, Claimant reported to her 
supervisor, Cops, that she was experiencing sharp pain in her right arm.  She stated that 
she was unsure how or when any injury had occurred and thought that perhaps loading 
three wheelchairs earlier that day caused her delayed pain.  Claimant declined immediate 
medical attention, and stated that a visit to a doctor the following day would be fine. 

 3. That same day, Claimant completed an incident report in which she 
stated that she had sharp pain in her right arm.  She stated that she could have hurt it 
that morning and it didn’t take affect until about 2:00 p.m. 

 4. On April 20, 2007, Crown, Employer’s  safety manager, completed a 
Supervisor Investigation Report and noted that Claimant was unsure sure when or how 
her injury happened.  

 5. Claimant was referred to Mile Hi Occupational Medicine, P.C., where 
she saw physician assistant Downs on April 20, 2007.  Claimant reported that she felt the 
onset of right shoulder and chest pain at about 11:00 a.m. the day before.  She stated 
that at about 9:30 a.m., she was pulling and pushing wheelchairs and felt some soreness 
in the right chest and shoulder and right arm, but this  was not “too bad”.  She continued 
to work, but at about 11:00 a.m., she noted a sharp, strong pain in the right chest and 
shoulder, which “almost buckled her over”. She recovered and was able to continue to 
work.  On physical exam, P.A. Downs noted that there was no ecchymosis  or edema in 
the anterior right chest region nor in the neck, shoulder, or right arm.   P.A. Downs did not 
assign work restrictions and allowed Claimant to continue working full duty.   

 6. Claimant returned to P.A. Downs on April 30, 2007, and reported that 
she had “no pain in the shoulder”, but still very limited range of motion. P.A. Downs 
continued Claimant’s full duty status, but recommended an MRI of Claimant’s right 
shoulder.  

 7. Claimant had an MRI of her right shoulder on May 16, 2007, which 
showed a type III acromion, a central rotator cuff tendinosis exacerbated by a moderate 
“U-shaped” full-thickness tear of the distal supraspinatus tendon and some of the distal 
anterior fibers of the infraspinatus tendon.  The torn supraspinatus tendon stump was 
retracted proximally over the mid superior humeral head and associated with mild fatty 
muscle atrophy.  There was tendinosis, focal fraying, and a short partial tear of the long 
head of the biceps tendon.  There was also a synchronous tear of the superior labrum 
with propagation into the biceps tendon anchor compatible with a type IV SLAP lesion.  



 8. On May 18, 2007, Claimant reported to P.A. Downs that she had “no 
pain” in her shoulder except when she tried to lift it overhead.   P.A. Downs noted the 
results of the May 16, 2007, MRI and provided work restrictions and a referral to an 
orthopedist.  

 9. Claimant saw surgeon Dr. Michael Hewitt on June 1, 2007.  Claimant 
reported that on April 19, 2007, she tripped over a wheelchair and fell onto her right 
shoulder.  She denied a previous history of right shoulder injury and complained of a 
constant ache within the shoulder and the inability to raise her arm over her head.  Dr. 
Hewitt recommended surgical intervention, and on July 10, 2007, performed a right 
shoulder rotator cuff repair, subacromial decompression, arthroscopic biceps tenodesis, 
and partial synovectomy of the glenohumeral joint. 

 10. On July 23, 2007, Respondents filed a General Admission of Liability 
based on Dr. Hewitt’s  surgery for her right shoulder.  That admission noted that Claimant 
had no lost time prior to her July 10, 2007, surgery. 

 11. On April 9, 2008, Dr. Hewitt performed a second surgery, a right 
shoulder arthroscopic debridement, subacromial bursoscopy with lysis  of adhesions, and 
manipulation under anesthesia.  During surgery, the rotator cuff was inspected with no 
evidence of partial or full-thickness tearing. 

 12. On July 7, 2008, P.A. Downs referred Claimant to Dr. John Burris at 
Concentra Medical Centers (which had bought out Mile Hi Occupational Medicine, P.C.).  
On July 22, 2008, Claimant reported to Dr. Burris that on April 19, 2007, she was placing 
a wheelchair client onto the bus when she fell over the wheelchair and subsequently 
developed right shoulder pain. 

 13.  On August 18, 2008, Claimant saw neurologist Dr. Alexander Zimmer 
for electriodiagnostic testing.  Claimant reported that on April 19, 2007, she fell off the 
step of her bus, landing towards the right with her arms forward. He concluded that 
Claimant’s pain and restricted motion in the right shoulder was not associated with 
neuropathy, plexopathy or radiculopathy. 

 14. On August 19, 2008, Dr. Burris  placed Claimant at maximum medical 
improvement for her April 10, 2007, right shoulder injury.  He assigned a 8% extremity 
rating for right shoulder loss of range of motion, which would convert to a 5% whole 
person rating. 

 15. On September 23, 2008, Respondents filed a Final Admission of 
Liability admitting for Dr. Burris’ 8% extremity rating.  Claimant objected and requested a 
Division IME. 

 16. On November 17, 2008, Dr. Barton Goldman performed the Division 
IME. Claimant reported that on April 19, 2007, she was pushing a wheelchair onto the 
wheelchair lift of her bus and, when she went to step off the lift, she fell forward onto the 



street.  She reported that her right arm was flexed and externally rotated and that she 
scraped her knuckles  on both hands and her knees.  Dr. Goldman noted that physical 
exam was non-focal, “rather diffuse”, and subjective.  He stated that the only focal sign 
was modestly elevated right triceps deep tendon flexion, which did not correlate with 
normal electrodiagnostic studies or the records.  Claimant specifically denied any prior 
shoulder injury or discomfort and Dr. Goldman noted that he had no records regarding 
any pre-existing treatment.    

 17. Dr. Goldman agreed that Claimant was at maximum medical 
improvement as  of August 19, 2008.  He assigned an 18% right upper extremity rating for 
range of motion deficits, which would convert to an 11% whole person rating.  He 
specifically stated that there was  no basis for a diagnosis based impairment from Table 
17 to the degree that there was no claviculectomy, nor any obvious crepitus or other 
conditions that would merit diagnosis based impairment. 

 18. In regards to Claimant’s neck symptoms, Dr. Goldman noted that this 
was only sporadically mentioned in the records, and generally noted as mild.  He felt it 
was important to note that her neck symptoms presented in an escalating fashion, not 
only towards the end of active medical treatment, but in the presence of what appeared 
increasing somatization. Dr. Goldman opined Claimant’s  more recent complaints of neck 
pain were “very likely” a mixture of referred myofascial pain from her right upper 
trapezius, somatization, and possibly secondary gain issues. 

 19. On January 27, 2009, Respondents filed an Amended Final 
Admission of Liability admitting for Dr. Goldman’s  18% extremity rating and for post-MMI 
medical benefits.  Claimant objected and filed an Application for Hearing endorsing the 
issues of permanent partial disability, conversion to whole person, permanent total 
disability benefits, and Grover medical benefits.

 20. On February 11, 2009, Claimant saw Dr. John Hughes for a 
claimant’s IME.  Claimant reported to Dr. Hughes that she was injured in the course of 
putting a wheelchair client on a lift. Claimant reported that the client was in a table 
wheelchair, which made it awkward for her to step around the person, and that she 
tripped and fell forcibly on her right side.  Claimant reported that she recalled having 
scrapes on her knee and hand and tearing her pants. Claimant reported no history of 
shoulder problems or injuries prior to April 19, 2007.    

 21. Dr. Hughes recommended a 21% extremity rating for right shoulder 
range of motion as well as an additional 10% extremity rating for “other factors” based on 
the November 2008 Impairment Rating Tips, resulting in a 29% upper extremity rating.  
He felt that Claimant’s loss of function extended beyond the region of the right shoulder 
and recommended assignment of a 17% whole person rating. 

 22. On March 11, 2009, Claimant saw Dr. Greg Reichhardt for a 
respondents’ IME.  Claimant reported to Dr. Reichhardt that on April 19, 2007, she was 
putting a client on a wheelchair lift, and that after she locked the client in, she turned and 
fell and scraped her hands and knees.  Dr. Reichhardt noted that Claimant initially 



reported her mechanism of injury was pushing and pulling wheelchairs, with a later onset 
of shoulder pain, and that Claimant later reported onset of pain after a fall.  Dr. 
Reichhardt noted that Claimant’s later history was not consistent with the initial report of 
her April 19, 2007, injury.    

 23. Dr. Reichhardt noted that Claimant demonstrated significant pain 
behavior and that there were non-physiologic aspects to her presentation.  He noted she 
had an inconsistent history, with a dramatically inconsistent history in regards to how her 
shoulder pain developed.  Based on these concerns, he felt it was important to utilize the 
most valid range of motion measurements, and felt it was probable that Claimant’s best 
range of motion measurements represented her most valid range of motion 
measurements.  Therefore, he felt the measurements  obtained by Dr. Burris on August 
19, 2008, should be used for permanent impairment, and agreed with his 
recommendation for an 8% upper extremity rating.  He felt there was no indication for 
provision of additional impairment. 

 24. On March 17, 2009, Claimant saw Dr. Burris for a one-time 
evaluation.  Dr. Burris  noted that he now had the reports from the initial visits  with P.A. 
Downs the day after Claimant’s alleged injury.  Dr. Burris stated that the description of the 
history as well as  P.A. Downs’ examination was wholly inconsistent with Claimant’s 
present reported history.  Dr. Burris  noted that P.A. Downs’ physical exam showed no 
evidence of trauma with no swelling or edema or ecchymosis  in the arm, shoulder, neck, 
or chest.  Dr. Burris noted that the history and examination by P.A. Downs was 
inconsistent with a work-related rotator cuff tear.  He opined that the findings on MRI 
showed significant impingement and a retracted rotator cuff tear indicating a chronic 
issue that pre-existed April 19, 2007.  Dr. Burris stated that based on the new information 
available to him at that time, he felt the events described by Claimant the day after the 
alleged injury were not consistent with a rotator cuff tear. Therefore, he concluded that 
Claimant’s present issues did not represent a work-related injury.   

 25. In regards to Claimant’s functional limitations, Dr. Burris noted that 
Claimant’s neck displayed full range of motion in all planes and was nontender.  He noted 
that Claimant’s  right shoulder range of motion was approximately equivalent to the range 
of motion when he last saw her on August 19, 2008.  

 26. On April 8, 2009, Dr. Reichhardt provided a supplemental report 
addressing the issue of causation. Dr. Reichhardt stated that Claimant’s initial 
presentation was not particularly suggestive of a rotator cuff tear, and that Claimant had 
an atraumatic onset of shoulder pain.  Claimant was  unsure initially of how she hurt her 
shoulder, and thought that it may have been when she was moving wheelchairs earlier 
that caused delayed pain.  Dr. Reichhardt also noted that the MRI showed that the torn 
supraspinatus tendon stump was retracted proximally over the mid superior humeral 
head and was associated with mild fatty muscle atrophy, suggestive of a chronic tear.  He 
felt that moving a wheelchair was not a typical mechanism of injury for a rotator cuff tear, 
and that combined with the uncertainty that Claimant initially reported in the incident 
reports about how she hurt her shoulder, and the inconsistencies in her reported 



mechanism of injury over time to different providers, did not support a work-related injury 
in this case. 

  27. Based on Dr. Burris’ opinion regarding causation, Respondents moved to 
add the issue of withdrawing their admission of liability.  The parties agreed to hold the 
issue of permanent total disability in abeyance and proceed to hearing on the issue of 
compensability and permanent partial disability.   

 28. At hearing, Claimant testified that on April 19, 2007, after loading a 
client on the wheelchair lift, her shoestring got caught in the wheelchair, which caused 
her to fall on her right side.  She testified that she fell with her right arm extended, and 
that as a result of the fall, she scraped her knuckles and knees, and hurt her shoulder.  
She testified that she got up after the fall and proceeded with her route.  

 29. At hearing, Claimant reviewed an incident report dated July 13, 2006.  
That report stated that while assisting a wheelchair client, Claimant’s shoestring got stuck 
in the front tire of a wheelchair, and that she fell to the cement and scrapped her knees 
and fingers  and tore her pants  at the knee.  Claimant testified that this was the correct 
incident report for her April 19,  2007, accident, but could not explain why the incident 
report dated April 18,  2007, (which was misdated by one day), failed to mention any such 
fall. 

30. Claimant also testified that when she saw P.A. Downs on April 19, 2007, 
that she told him that she had fallen off the lift and scraped her knuckles and her knees.  
She speculated that P.A. Downs did not accurately document her injury because he must 
have been in a hurry to write something down.  

31. Claimant testified that she was unsure of whether she had any prior medical 
treatment for her shoulders.  However, on July 3, 1997, Claimant went to Denver Health 
and complained of left arm and shoulder pain.  She reported that she played softball 
daily, but had no significant trauma.  She was given an injection and returned for follow-
up on July 18, 1997. On March 30, 1998, Claimant was seen at Denver Health with 
complaints of shoulder pain and that she could not lift her arms above her head.  She 
reported that her condition started with coughing and sneezing. She also admitted she 
had been given pills  for this condition seven years prior and complained of pain in the 
back of her neck.   On July 10, 1998, Claimant again returned to Denver Health and 
reported shoulder pain, left greater than right, and inability to raise her arms above her 
shoulders.  Claimant was instructed to follow-up with a neurologist and her primary care 
physician.  Claimant then admitted to having this treatment but stated that it was “a long 
time ago.”  She stated that she only went to the hospital when she hurt, and testified that 
she did not report this treatment to Dr. Goldman, Dr. Hughes, or Dr. Reichhardt because 
they did not ask her about her medical history. 

 32. Claimant admitted that she played softball, and that she used to play 
“a lot.”  She testified that she was right handed, and that she played first base.  Claimant 
testified that she had not played softball in five or six years, and specifically testified that 
she had not played since starting work for Employer.  However, on June 5, 2006, two 



months after starting her employment for Employer, Claimant went to Denver Health and 
complained of left toe pain that started after playing baseball the day before. 

 33.  Cops, Employer’s field supervisor, testified on April 19, 2007, at 6:00 
p.m., at the end of Claimant’s shift, during the process of checking out for the day, 
Claimant mentioned that she had pain in her right arm and that she may have hurt it on 
the job.  In discussing Claimant’s report of injury, Claimant was unable to tell Cops when 
or how the injury occurred, and that she was  unsure of the mechanism of injury.  Claimant 
stated that throughout the course of her day, she had picked up three wheelchair clients, 
and that perhaps, pushing those wheelchairs  could have caused the pain in her arm.  
Cops inquired whether she required medical treatment at that time, and Claimant 
declined, stating that it would be fine if she saw a doctor the next day.  

 34.  Cops testified that on April 19, 2007, Claimant did not report that she 
fell, and that, on his visual inspection of her at checkout from 18 inches away, he 
observed no signs of a fall, including scrapes or torn pants. 

 35.  Dr. Hughes testified that the cause of Claimant’s injury depended on 
the history of the mechanism of injury that was “deemed” correct.  He noted that Claimant 
had given two descriptions of the injury, one of pushing and pulling wheelchairs, and one 
of falling after her shoestring got stuck in a wheelchair.  Dr. Hughes also stated that 
Claimant’s description of the injury given to him was not consistent with either of these 
histories, in that Claimant reported to him that she fell while loading a table wheelchair.  
Dr. Hughes  testified that the different injuries described by Claimant would exert different 
forces on the shoulder, and admitted that it was important to obtain an accurate history of 
the mechanism of injury in forming a medical opinion.  Dr. Hughes testified that he had 
not been given any records regarding Claimant’s prior medical treatment for her 
shoulders.    

 36. Dr. Hughes  testified that it was “hard to say” whether findings on 
Claimant’s MRI were caused by the events of April 19, 2007, and stated that it was “quite 
possible” that the rotator cuff tear could have been pre-existing to April 19, 2007.  
However, he “suspected” that the tears of the tendon structure would have been 
accelerated by the events of April 19, 2007, and that either of the events described by 
Claimant “could have” caused progression of the rotator cuff tear. 

 37. Dr. Burris testified that when he started treating Claimant on July 22, 
2008, he did not have her complete chart, and at that time, he did not question the cause 
of Claimant’s  right shoulder complaints.  At that time, Claimant reported that she fell over 
a wheelchair while placing it on a lift.  However, when Dr. Burris saw Claimant on March 
17, 2009, he then had the records from Claimant’s initial evaluation with P.A. Downs in 
which Claimant reported her injury resulted from pushing wheelchairs.  Dr. Burris testified 
that the histories given by Claimant varied significantly, because falling on an 
outstretched arm would be a significant mechanism of injury, and that he would not 
expect the activities  of pushing wheelchairs  to cause rotator cuff pathology.  He testified 
that when pushing wheelchairs, the shoulder is  down by your side, a stable position, and 
would not put significant stress on the rotator cuff.      



 38. Dr. Burris also testified that the findings on Claimant’s MRI were 
significant for pre-existing issues, and that the findings showed a process that had been 
ongoing for some time.  He testified that Claimant’s treatment at Denver Health in 1997 
and 1998 was inconsistent with her denial of prior medical treatment to her providers, and 
that Claimant’s complaints at those visits were consistent with the pre-existing nature of 
her problem.  He opined that her problems had been around “for years”, and that if 
Claimant engaged in certain activities, such as playing softball as described in the 
records, such overhead throwing would aggravate a pre-existing problem. 

 39. Dr. Burris testified that the history given by Claimant to P.A. Downs 
on April 20, 2007, of pushing wheelchairs was not consistent with causing a rotator cuff 
tear.  Based on the Denver Health records, and Claimant’s  MRI, he opined that 
Claimant’s rotator cuff tear was pre-existing, and that the activity of pushing a wheelchair 
would not aggravate Claimant’s pre-existing problems.   

40. Dr. Reichhardt testified that inconsistencies  in Claimant’s report of the 
mechanism of injury were significant because the types of injuries sustained while 
pushing wheelchairs during the course of a day and falling with an outstretched arm were 
very different.  He noted that when Claimant initially reported her injury to Cops, she was 
unaware of what caused her problem.  He noted that her initial speculation as to the 
cause of the injury, pushing wheelchairs, reported to Cops on April 19, 2007, was 
consistent with her report to P.A. Downs the next day.  He felt these inconsistencies 
raised questions regarding the reliability of Claimant’s history.  

 41. Dr. Reichhardt testified that the findings seen on Claimant’s  MRI showed 
that the rotator cuff tear was atrophied and retracted, indicating that the tear was chronic.  
He testified that the retracted rotator cuff and atrophy seen on MRI would take a number 
of months to occur because the changes occurred over time as  a result of not having an 
intact rotator cuff.  He testified that it was unlikely that Claimant would sustain a rotator 
cuff tear seen on the MRI as a result of pushing wheelchairs.  

 42. Dr. Reichhardt testified that Claimant’s denial of prior treatment for 
her shoulders was inconsistent with the medical records.  He noted that on March 30, 
1998, and July 10, 1998, Claimant was having significant problems with her shoulders 
and that on her visits to Denver Health on those dates, it was clear she was having 
problems with both her shoulders.  On March 30, 1998, she could not raise her arms 
above shoulder level, and on July 19, 1998, she was again unable to lift her arms above 
her shoulder.  Dr. Reichhardt testified that these findings were indicative of underlying 
shoulder pathology and that Claimant’s  inability to raise her arms above her shoulder 
suggested that she had a rotator cuff tear or significant impingement at that time.  

 43.  Dr. Reichhardt opined that Claimant’s right shoulder condition was 
not caused or aggravated by her employment with Employer or the events  of April 19, 
2007.  He stated that the pathology on the shoulder MRI was indicative of old pathology 
not likely to occur one month prior to the MRI, and therefore not likely related to the 
events of April 19, 2007.  He also expressed concerns about Claimant’s inconsistencies 
in her description of the mechanism of injury, as well as her initial report to her supervisor 



that she was unsure of what caused her problem.  He also noted that after the injury, 
Claimant was  released to work full duty, suggesting Claimant was still able to function, 
after the events of April 19, 2007, despite her underlying shoulder pathology.  Dr. 
Reichhardt also noted that Claimant had a number of non-physiologic findings on exam, 
with expanding symptom complex over time. 

 44. Dr. Reichhardt opined that Claimant would have required treatment for her 
right shoulder regardless of her work activities  with Employer or the events of April 19, 
2007, and that even if she wasn’t aware of her symptoms, a rotator cuff repair would have 
been considered with or without her work-related incident.  

CONCLUSIONS OF LAW

 Respondents may prospectively withdraw an admission on the basis that it was 
erroneous or improvidently filed. HLJ Management Group v. Kim, 804 P. 2d 250 (Colo. 
App. 1990).  The burden of proof to establish compensability remains on the claimant 
even when an employer or insurance carrier is seeking to withdraw an admission of 
liability.  “It is  well established that claimant must prove the existence of a compensable 
injury.” Pacesetter Corporation v. Collett, 33 P.3d 1230, 1232 (Colo.App. 2001).

For a claim to be compensable under the Workers’ Compensation Act (Act), a 
claimant has the burden of proving that she suffered a disability that was proximately 
caused by an injury arising out of and within the course and scope of employment.  
Section 8-41-301(1)(c), C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAO, Sept. 13, 
2006). Proof of causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any compensation is awarded. 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo.App. 2000); Singleton 
v. Kenya Corp., 961 P.2d 571, 574 (Colo.App. 1998). The question of causation is 
generally one of fact for the determination of the Judge. Faulkner, 12 P.3d. at 846. 

The Act distinguishes between the terms "accident" and "injury." The term 
"accident" refers to an unexpected, unusual, or undesigned occurrence. Section 8-40-201
(1), supra. By contrast, an "injury" refers to the physical trauma caused by the accident. 
Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. Payne, 162 
Colo. 345, 426 P.2d 194 (1967). No benefits flow to the victim of an industrial accident 
unless the accident results in a compensable injury. A compensable industrial accident is 
one that results in an injury requiring medical treatment or causing disability. H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo.App. 1990).

 An increase in pain or other symptoms associated with a prior injury does not 
compel a finding that a claimant sustained a compensable aggravation or new injury. F.R. 
Orr Construction v. Rinta, 717 P.2d 965, 968 (Colo.App. 1985); Martinez v. Monfort, Inc., 
W.C. No. 4-284-273 (ICAO, August 6, 1997); Witt v. Keil, W.C. No. 4-225-334 (ICAO, April 
7, 1998); Parra v. Ideal Concrete, W.C. Nos. 3-963-659 and 4-179-455 (ICAO, April 8, 
1998). The mere fact that symptoms appear during an employment event does not 



require a conclusion that the employment was the cause of the symptoms, or that the 
employment aggravated or accelerated a pre-existing condition. Instead, the appearance 
of symptoms may be the logical and recurrent consequence of a pre-existing condition. 
Jiron v. Express Personnel Services, W.C. No. 4-456-131 (ICAO, February 25, 2003); 
F.R. Orr Construction v. Rinta, 717 P.2d 965, 968  (Colo. App. 1985).

 Compensability is not established unless a claimant proves the need for medical 
treatment is  a “[N]atural and proximate consequence of the . . . industrial injury, without 
any contribution from a separate, causative factor.” Valdez v. United Parcel Serv., 728 P.
2d 340 (Colo.App. 1986).  The failure to establish a causal connection between the injury 
and the need for medical treatment is fatal to a claim for compensation. Kinninger v. 
Industrial Claims Appeal Office, 759 P.2d 766 (Colo.App 1988). To establish the causation 
connection, a claimant must establish that the need for “medical treatment is proximately 
caused by the injury, and is not simply a direct and natural consequence of the pre-
existing condition” or subsequent injury. Merriman v. Indus. Comm., 210 P.2d 448, 450 
(Colo. 1949); Rockwell International v. Turnbull, 802 P.2d 1182 (Colo.App 1990).

 Dr. Burris and Dr. Reichhardt provided credible and persuasive medical opinions 
that Claimant’s right shoulder problems were not caused or aggravated by her 
employment with Employer or the events of April 19, 2007.  Dr. Burris  testified that 
pushing a wheelchair would not cause or aggravate a rotator cuff tear because, when 
pushing a wheelchair, the arm remained in a stable position.  Dr. Reichhardt testified that 
pushing a wheelchair would not likely aggravate a rotator cuff tear unless there was a 
significant struggle, which was not reported in this case.

 In this claim there are many inconsistencies  in Claimant’s  testimony.  In addition, 
Claimant was not truthful when responding to questions concerning her medical history 
and sports  activities.  The issue of causation, even medical opinions involving causation, 
rest to some extent on the credibility of the Claimant and her statements concerning the 
history of the accident.  Cabral v. Landry’s Restaurants, Inc., WC NO.: 4-693-007, (ICAO, 
May 11, 2007).  Claimant gave inconsistent accounts of her medical history, sports 
activities, and the mechanism of injury, to the medical care providers.  The mechanisms 
of injury described by the Claimant are not supported from a clinical perspective or the 
record evidence. 

 Claimant has failed to carry her burden of proving that she suffered a 
compensable injury.  Claimant’s  initial report of the injury, Claimant’s  pre-existing medical 
treatment, and the findings on MRI which show a pre-existing condition, along with 
Claimant’s credibility issues, make it unlikely that Claimant’s right shoulder complaints 
were caused or aggravated by any work activities, including the events of April 19, 2007.  

 Claimant has failed to establish by a preponderance of the evidence that she was 
injured as a result of an accident or occupational disease on April 19, 2007.  The claim is 
denied.  Respondents’ admissions  are withdrawn. Claimant’s request for disability 
benefits or medical benefits, other than those already paid, are denied. 



ORDER

 It is therefore ordered that Claimant’s request for additional benefits is denied. 

DATED:  July 16, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-708-689

ISSUES

 Whether the opinion of the DIME physician on the issue of Claimant’s permanent 
impairment has been overcome by clear and convincing evidence.

 Whether the Claimant is entitled to medical benefits for payment of the billing from 
the authorized treating physician for a second evaluation of Claimant’s  permanent 
impairment.

 Whether Claimant has proven, by a preponderance of the evidence, an entitlement 
to medical treatment to maintain Claimant’s condition after MMI.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed by Employer as a Senior Lead Machine Operator.  
On December 4, 2006 Claimant sustained an admitted injury resulting from a motor-
vehicle accident.  On that date, Claimant was driving his pick-up truck returning from a 
training seminar in Denver when his truck was rear-ended by another vehicle.

 2. Claimant was initially treated at Penrose Hospital.  He was then referred to 
Memorial Occupational Health Center and was examined by Dr. Bethany Wallace, D.O.

 3. Dr. Wallace initially evaluated Claimant on December 7, 2006.  Claimant’s 
chief complaints were low back, neck and left wrist pain.  Dr. Wallace obtained a history 
that Claimant had previously been involved in a rear-end accident in 2003 and was 
treated by his  family physician, Dr. Zimmer.  Dr. Wallace also obtained a history that 
Claimant had a previous  back injury with treatment by a chiropractor.  Dr. Wallace’s 
impression of Claimant’s  injuries were “CTL” (cervical/thoracic/lumbar) strain and left 
wrist strain.  Claimant was prescribed medications and physical therapy and placed on 
work restrictions.



 4. Claimant returned to Dr. Wallace on December 22, 2006.  Claimant 
complained of low back pain around the waist area with occasional shooting pain to the 
mid-calf level in the right leg.

 5. Claimant continued under the treatment of Dr. Wallace through July 2007.  
Dr. Wallace referred Claimant to Dr. Jeffery Jenks, M.D. who performed three lumbar 
epidural steroid injections to address Claimant’s  complaints  of low back and right leg 
pain.

 6. On July 24, 2007 Claimant was evaluated by Dr. Miguel Castrejon, M.D. at 
Memorial Occupational Health.  Dr. Castrejon became Claimant’s authorized treating 
physician.

 7. Claimant reached MMI on January 22, 2008 based upon the opinion of Dr. 
Castrejon that Claimant’s condition had become stable.  Dr. Castrejon evaluated 
Claimant on January 22, 2008 and referred him for range of motion testing of the lumbar 
spine for the purpose of impairment rating.  As of the date of MMI, Claimant’s neck and 
left wrist pain had resolved.  At the time of Dr. Castrejon’s evaluation on January 22, 2008 
Claimant had mild tenderness over the right paralumbar musculature and occasional right 
lower leg symptoms.

 8. At the date of MMI Dr. Castrejon’s Final Impression of Claimant’s condition 
was chronic lumbar spine strain superimposed upon underlying degenerative disk and 
joint disease with electrodiagnostic findings of chronic right L5 radiculopathy with 
reinnervation changes.

 9. The initial range of motion study of Claimant’s lumbar spine motion obtained 
by Dr. Castrejon was invalid as  it failed to meet the validity criteria.  Dr. Castrejon then 
scheduled Claimant for repeat range of motion testing.  Respondents  have denied Dr. 
Castrejon’s billing in the amount of $432.75 for the repeat range of motion testing.

 10. Following the repeat range of motion testing Dr. Castrejon assigned 
Claimant 17% whole person impairment for the lumbar spine consisting of 7% impairment 
under Table 53 of the AMA Guides and 11% for lumbar range of motion impairment.

 11. Dr. Michael Janssen, D.O. performed a DIME on June 5, 2008.  In 
connection with his DIME evaluation of Claimant, Dr. Janssen reviewed medical records 
dating from 2001 including records from Dr. Zimmer and records of Claimant’s past 
chiropractic treatment.  Dr. Janssen assigned Claimant 7% whole person impairment 
consisting of 5% impairment under Table 53 of the AMA Guides and 2% impairment for 
range of motion.  Dr. Janssen noted that Claimant had had non-specific low back pain 
since the December 4, 2006 rear-end accident that had changed his life.  Dr. Janssen 
agreed with the date of MMI assigned by Dr. Castrejon and felt no further intervention 
was necessary as Dr. Janssen did not find evidence of clinical pathology that would need 
further intervention (i.e. surgery).

 12. On July 7, 2003 Claimant was the restrained driver of a vehicle that was 
rear-ended.  Claimant sought treatment from Dr. Zimmer on July 17, 2003 for complaints 



of low back, abdominal left lower quadrant, neck and rib pain.  Dr. Zimmer diagnosed 
acute cervical/dorsal strain-sprain, secondary to motor vehicle accident.

 13. Claimant continued treating with Dr. Zimmer for the July 7, 2003 motor 
vehicle accident through October 7, 2004.  Dr. Zimmer evaluated Claimant on that date 
and noted only slight cervicothoracic dysfunction with some right scapular trigger point.  
Dr. Zimmer did not specifically note low back or right leg pain.  Dr. Zimmer felt Claimant 
had reached MMI and did not have any permanent partial disability as the result of the 
July 7, 2003 accident.

 14. Claimant did not return to Dr. Zimmer for complaints  of low back pain until 
April 24, 2006.  On that date, Claimant complained to Dr. Zimmer of low back pain 
radiating down his right leg and into his groin.  Dr. Zimmer diagnosed sacroiliitis and 
prescribed medications. 

 15. Claimant returned to Dr. Zimmer on August 11, 2006 for a re-check and 
complained that his hip and back were bothering him.  On physical examination Dr. 
Zimmer noted no sacro-iliac joint tenderness and the hip was unremarkable.  Dr. 
Zimmer’s  assessment was abdominal, hip and back pain.  Dr. Zimmer instructed 
Claimant to return as needed or if he was not better.  Claimant did not return to Dr. 
Zimmer until January 31, 2007 when he returned for a physical examination.  At that time, 
Claimant had not been taking any of his  medications because he had lost weight and had 
been working out.

 16. In addition to Dr. Zimmer Claimant obtained chiropractic treatment 
beginning April 24, 2006 for complaints of low back pain, right hip and leg pain.  Claimant 
was evaluated by the chiropractor on May 24, 2006 and decreased dorso-lumbar ranges 
of motion were noted.  Claimant continued in chiropractic care until August 14, 2006.

 17. Claimant testified that prior to the December 4, 2006 injury he did not have 
low back symptoms, right hip or groin pain, was not under any limitations and was not 
actively receiving treatment for low back complaints.  Claimant further testified that prior 
to the December 4, 2006 injury he did not have any range of motion limitations in his  low 
back.  Claimant testified that since the December 4, 2006 injury it is now painful for him to 
bend over.  The ALJ finds Claimant’s testimony to be credible and supported by the 
medical evidence, and accordingly, Claimant’s testimony is  found as fact.  Based upon 
Claimant’s credible testimony, the ALJ finds that Claimant’s low back, right hip, groin and 
leg were asymptomatic prior to the December 4, 2006 injury.

 18. Dr. Janssen testified at deposition on October 28, 2008.  Dr. Janssen 
initially testified that he did not see any suggestion nor had he obtained a history from 
Claimant that Claimant had chronic back, hip and leg pain prior to the injury of December 
4, 2006.  Dr. Janssen opined that from the history obtained from Claimant and the 
consistency of the complaints  of pain since the December 4, 2006 injury, Claimant’s back 
pain was causally related to the injury of December 4, 2006. (Janssen deposition, p. 17, l. 
20 through p. 19, l.6).



 19. Upon further questioning Dr. Janssen agreed that the medical records  from 
prior to the December 4, 2006 injury showed similar symptoms as those presented by 
Claimant at the time of Dr. Janssen’s  DIME.  It was pointed out to Dr. Janssen that these 
symptoms spanned a time frame from 2003 through August 2006 and he was asked if 
this  could be termed a ‘chronic’ condition.  Based upon this questioning, Dr. Janssen 
testified that this would be a definition of a chronic, ongoing condition. (Janssen 
deposition, p. 22, l.16 through p. 23, l.5).  Upon additional questioning, Dr. Janssen 
stated his opinion that because Claimant had a chronic prior condition of his low back 
with previous limitations of motion Claimant had not sustained any permanent impairment 
related to the December 4, 2006 work injury. (Janssen deposition, p. 25, l.1 through p. 28, 
l.5).  The ALJ finds that Dr. Janssen’s ultimate opinion was that Claimant had not 
sustained any permanent impairment causally related to the December 4, 2006 injury.

 20. Dr. Janssen’s  opinion that Claimant did not sustain any permanent 
impairment causally related to the December 4, 2006 injury because Claimant had similar 
symptoms of a chronic, ongoing nature prior to the 2006 injury is in error.  As found, 
Claimant was  asymptomatic prior to the 2006 injury, did not have limitations and was not 
receiving treatment for low back, right hip or leg symptoms.  Claimant’s condition had 
improved after August 14, 2006 to the point he was no longer symptomatic and no longer 
using the medications prescribed by Dr. Zimmer in April 2006.  Claimant did not have 
chronic, ongoing low back, right hip or leg symptoms prior to December 4, 2006.  The 
medical evidence establishes that after being placed at MMI in October 2004 for the July 
2003 motor vehicle accident Claimant did not again complain of low back pain or seek 
treatment for such pain until April 2006.

 21. The medical evidence establishes as a matter of fact that Claimant had not 
been found to have permanent impairment of his lumbar spine prior to the 2006 injury 
with Employer.  Claimant specifically did not sustain any permanent impairment as a 
result of the 2003 motor vehicle accident.  Dr. Zimmer had not provided Claimant a 
permanent impairment rating for his low back complaints in 2006 prior to the December 
injury.

 22. Claimant has shown by clear and convincing evidence that the ultimate 
opinion of Dr. Janssen that Claimant did not sustain permanent impairment causally 
related to the December 4, 2006 injury was in error.  Claimant has successfully overcome 
the ultimate opinion of Dr. Janssen, the DIME physician, on the issue of permanent 
impairment by clear and convincing evidence.

 23. The ALJ finds that the original opinion of Dr. Janssen assigning Claimant 
7% whole person impairment for low back pain and range of motion loss causally related 
to the December 4, 2006 injury is credible, persuasive and represents the more accurate 
assessment of Claimant’s permanent impairment.  The ALJ finds  that Claimant sustained 
7% whole person impairment as a direct result of the injuries and motor vehicle accident 
on December 4, 2006. 



 24. The repeat range of motion testing for which Claimant was referred by Dr. 
Castrejon in connection with his assessment of Claimant’s  permanent impairment was 
reasonable, necessary and causally related to the December 4, 2006 injury.

 25. At the time Claimant was placed at MMI, Dr. Castrejon recommended 
maintenance care in the form of a continued home exercise program, access  to 
prescription medications, repeat epidural steroid injections and physical therapy.  Dr. 
Janssen’s opinion that any further medical care is related to a chronic prior condition is 
not persuasive, for the reasons and factual findings set forth above.  Claimant has had 
consistent low back and right leg symptoms since the December 4, 2006 injury that have 
continued.  The ALJ resolves the conflict between the opinions of Dr. Castrejon and Dr. 
Janssen regarding the need for continued medical treatment after the December 4, 2006 
injury in favor of the opinion of Dr. Castrejon.  Claimant has proven, by a preponderance 
of the evidence, that he is in need of ongoing medical treatment to maintain the condition 
of his low back subsequent to the date of MMI.

CONCLUSIONS OF LAW

I.

GENERAL 

26. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S.   A preponderance of the evidence is that which leads  the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of 
the rights of respondents and a workers compensation claim shall be decided on its 
merits. Section 8-43-201 (2008) C.R.S.

27. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evidence 
or every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

1. II.

2. THE DIME OPINION AND PERMANENT INPAIRMENT

 28. The DIME physicians’ opinion consists not only of his written report but also 
any subsequent opinion given including the physicians’ testimony at hearing.  Andrade v. 



Indus. Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005); Lambert & Sons, Inc. v. 
Indus. Claim Appeals Office, 984 P.2d 656 (Colo. App. 1998).  Where a DIME physician 
offers ambiguous or conflicting opinions concerning MMI the ALJ is  to resolve the 
ambiguity and determine the DIME physicians’ true opinion as a matter of fact.  Magnetic 
Engineering Inc., supra.  In so doing, the ALJ is to consider all of the DIME physicians’ 
written and oral testimony.  Dazzio v. Rice & Rice, Inc., W.C. No. 4-660-140 (June 30, 
2008).  Once the ALJ determines  the DIME physician’s opinion, the party seeking to 
overcome that opinion bears the burden of proof by clear and convincing evidence.  
Dazzio v. Rice & Rice, Inc., supra; Clark v. Hudick Excavating, Inc., W. C. No. 4-524-162 
(November 5, 2004).  The burden of proof may shift in a situation where the deposition 
testimony of the DIME physician is considered as part of the DIME physician’s overall 
“finding”.  Stephens v. North & Air Package Express Services, W. C. No. 4-492-570 
(February 16, 2005).

29. Sections 8-42-107(8)(b)(III) and (c), C.R.S. provide that the finding of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME physician 
is  incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo.App. 1995).  
A fact or proposition has been proved by clear and convincing evidence if, considering all 
the evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere difference of 
opinion between physicians fails to constitute error.  See, Gonzales v. Browning Ferris 
Indus. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

 30. Deleon v. Whole Foods Market, Inc., W.C. No. 4-600-477 (ICAO, November 
16, 2006), addressed the proper evidentiary standard for determining a claimant’s 
impairment rating after an ALJ finds that a portion of the DIME physician’s impairment 
rating has been overcome by clear and convincing evidence.  In the Deleon case the ALJ 
determined the respondents overcame by clear and convincing evidence a DIME 
physician’s finding that the claimant sustained 5 percent impairment for lost range of 
motion in the lumbar spine.  However, the ALJ also found that the respondents failed to 
overcome by clear and convincing evidence the DIME physician’s finding that the 
claimant sustained 5 percent impairment for a specific disorder of the lumbar spine.  
Consequently the ALJ upheld the specific disorder portion of the rating.  The ICAO ruled 
that once an ALJ determines “the DIME’s  rating has been overcome in any respect” the 
ALJ is “free to calculate the claimant’s impairment rating based upon the preponderance 
of the evidence” standard.  The ICAO further stated that when applying the 
preponderance of the evidence standard the ALJ is “not required to dissect the overall 
impairment rating into its numerous component parts and determine whether each part or 
sub-part has been overcome by clear and convincing evidence.”

 31. As found, Claimant has overcome the ultimate opinion of the DIME 
physician, Dr. Janssen, by clear and convincing evidence.  Dr. Janssen’s opinion that 
Claimant did not sustain any permanent impairment resulting from the December 4, 2006 
injury is  based upon Dr. Janssen’s erroneous conclusion that Claimant had chronic, 



ongoing symptoms of a similar nature prior to the December 4, 2006 injury.  While 
Claimant did have low back and right hip symptoms prior to the December 2006 injury, 
those symptoms were not chronic and Claimant credibly testified that he was without 
symptoms and without any limitations  on account of his low back prior to the December 
2006 injury.  Also as found, Dr. Janssen’s original opinion that Claimant sustained 7% 
whole person impairment as a result of the December 4, 2006 injury is  persuasive.  
Although Dr. Castrejon assigned 17% whole person impairment after obtaining valid 
range of motion measurements, Claimant has not proven by a preponderance of the 
evidence that Dr. Castrejon’s rating more accurately describes Claimant’s permanent 
impairment as  opposed to the impairment rating provided by Dr. Janssen in his original 
report and opinion.

III.

LIABILITY FOR MEDICAL TREATMENT, THE REPEAT RANGE OF MOTION 
TESTING

1.  32. Respondents are liable to provide medical treatment that is 
reasonable and necessary to cure and relieve the effects of the industrial injury.  
Section 8-42-101(1)(a), C.R.S. 2005.  The question of whether the claimant proved 
treatment is  reasonable and necessary is one of fact for the ALJ.  Kroupa v. 
Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

2.  33. As found, Dr. Castrejon specifically scheduled Claimant for repeat 
range of motion testing after the initial testing was determined to be invalid.  
Respondents argue that Dr. Castrejon’s charges  for this testing represent 
unauthorized medical treatment.  Respondents, however, do not dispute that Dr. 
Castrejon was an authorized treating physician.  Dr. Janssen’s opinion as 
deposition that Claimant did not require any further treatment for the December 4, 
2006 injury is  not dispositive or persuasive on the issue of Respondents’ liability 
for further medical testing requested by the authorized treating physician to 
determine Claimant’s permanent impairment upon Claimant reaching MMI.  

3. IV.

4. LIABILITY FOR MEDICAL TREATMENT AFTER MMI

5. 34. The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant presents  substantial evidence that 
future medical treatment will be reasonably necessary to relieve the effects  of the 
injury or to prevent further deterioration of his  condition.  Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals 
Office, 916 P.2d 609 (Colo. App. 1995).  An award for Grover medical benefits is 
neither contingent upon a finding that a specific course of treatment has been 
recommended nor a finding that claimant is actually receiving medical treatment.  
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. 
App. 1999).  The claimant must prove entitlement to Grover medical benefits by a 



preponderance of the evidence.  Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915 
(Colo. App. 1993).  An award of Grover medical benefits should be general in 
nature, subject to Respondents’ right to contest compensability, reasonableness 
and necessity.  Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 2003).

6. 35. Claimant has proven by a preponderance of the evidence that 
medical treatment is necessary after MMI to maintain Claimant’s  condition related 
to the compensable injury.  As found, the opinion of Dr. Castrejon regarding the 
need for treatment after MMI is  more persuasive than the opinion of Dr. Janssen 
expressed at deposition or as expressed in Dr. Janssen’s DIME report.  Dr. 
Janssen’s DIME report makes reference to “no further intervention” being 
necessary.  The ALJ interprets this  statement to refer more to the issue of MMI as 
opposed to the consideration of whether medical treatment is necessary to 
maintain Claimant’s condition after MMI.  As discussed above, Dr. Janssen’s 
further opinion at deposition was based upon an erroneous conclusion concerning 
the status of Claimant’s symptoms prior to the compensable injury, and therefore 
are not persuasive.

ORDER

 It is therefore ordered that:

 Insurer shall pay Claimant permanent partial benefits for 7% whole person 
impairment beginning on the date of MMI and continuing until paid in full.  Insurer may 
take credit for any permanent partial benefits previously paid and for any temporary 
benefits paid after the date of MMI.

 Insurer shall pay the bill of Dr. Castrejon in the amount of $432.75 for the repeat 
range of motion testing performed by Dr. Castrejon.

 Claimant is entitled to a general award of medical benefits after MMI, subject to 
Respondents’ right to challenge the reasonableness, necessity or causal relationship of 
any specific requested treatment.  No specific treatment was at issue and none is 
awarded by this Order.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  July 16, 2009

Ted A. Krumreich
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-723-976

ISSUES

The first issue to be determined is whether Joyce Mazza (hereinafter Claimant) 
suffered an injury to her cervical spine on March 21, 2007, which is compensable under 
the Colorado Workers’ Compensation Act.  

The second issue to be determined is  whether the Claimant’s condition was 
substantially aggravated in the July 16, 2007 assault such that it would be an intervening 
event that would relieve Respondent-Insurer of liability to treat her work related injuries.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ finds as follows:
At all times relevant to this matter, Claimant was employed by the Respondent-Employer.  
Claimant’s job duties included direct patient contact, which occasionally required her to 
physically restrain patients.

 On March 21, 2007, Claimant suffered injury to her neck and left shoulder area during an 
altercation at her place of employment with the Respondent-Employer.  Immediately 
subsequent to the incident Claimant had some pain but felt it would get better.  

However, Claimant’s condition did not resolve and Claimant reported the injury to 
Respondent- Employer on May 17, 2007.  

Claimant ultimately sought medical care and was eventually referred to the workers’ 
compensation medical provider for the Respondent-Employer.  Claimant saw Dr. 
Dallenbach, the authorized treating physician, who upon examination determined 
Claimant’s injury to be work related.  Claimant continued to treat with Dr. Dallenbach until 
Respondent-Insurer stopped paying medical benefits. 

The ALJ finds that Claimant suffered an injury arising out of and in the course of her 
employment with Respondent-Employer on March 21, 2007.  The Claim is compensable 
under the Workers’ Compensation Act of Colorado.

On July 16, 2007 Claimant’s ex-boyfriend assaulted her.  Claimant was injured in the 
assault, however, after examining Claimant on July 26, 2007, and being apprised of the 
assault injuries, Dr. Dallenbach opined that Claimant did not suffer an exacerbation as a 



result of the assault and that her then current complaints were work related.  The ALJ 
finds Dr. Dallenbach’s opinion to be the more credible medical evidence.

The ALJ finds that Claimant’s work related condition was not substantially aggravated so 
as to be an intervening event that would relieve Respondent-Insurer of liability to treat her 
work related injuries.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits  to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 
8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim has the burden 
of proving entitlement to benefits by a preponderance of the evidence. Section 
8-42-101, C.R.S.  A preponderance of the evidence is  that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is  more probably true 
than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a 
Workers’ Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer. Section 8-43-201, C.R.S., 
2006. A Workers’ Compensation case is decided on its merits. Section 8-43-201, 
supra.

2. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.
3d 385 (Colo. App. 2000). When determining credibility, the fact finder should 
consider, among other things, the consistency or inconsistency of the witness’s 
testimony and action; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether the 
testimony has been contradicted; and bias, prejudice, or interest. See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d1205 (1936); CJI, Civil 3:16 (2005).

3. Claimant shoulders the burden of proving by a preponderance of the evidence that 
his alleged injuries arose out of the course and scope of his employment with the 
employer. C.R.S. §8-41-301(1); see, City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985); Faulkner v. ICAO, 12 P.3d 844 (Colo. App. 2000). A compensable injury is 
an injury which “arises out of and “in the course of” employment. C.R.S. 
§8-41-301; Price v. Industrial Claims Appeal Office, 919 P.2d 2007 (Colo.1996). An 
injury “arises out of” employment when the origins of the injury are sufficiently 
related to the conditions and circumstances under which the employee usually 
performs his  or her job functions to be considered part of the employee’s  services 
to the employer. General Cable Co. v. Industrial Claim Appeals Office, 878 P2d. 
118 (Colo.App.1994).



4. On March 21, 2007, Claimant suffered injury to her neck and left shoulder area 
during an altercation at her place of employment with the Respondent-Employer.                         
The ALJ concludes that it is more likely than not that Claimant suffered an injury 
arising out of and in the course of her employment with Respondent-Employer on 
March 21, 2007.  The Claim is compensable under the Workers’ Compensation Act 
of Colorado.

5. The burden of proof in a workers' compensation case rests on the party who 
asserts  the affirmative of an issue.  Valley Tree Service v. Jimenez, 787 P.2d 658, 
659 (Colo.App.1990); Stampados v. Colorado D & S Enterprises, Inc.,  833 P.2d 
815, 817-818 (Colo.App.,1992). 

6. Respondents assert that the work related condition was substantially aggravated 
by the July 16, 2007 assault, such that the assault represents an intervening event 
that would relieve Respondents of their liability to treat Claimant’s work related 
injuries.  As such, the burden of proof on this issue rests with Respondents.  

7. The ALJ concludes that it is more likely than not that Claimant’s work related 
condition was not substantially aggravated so as to be an intervening event that 
would relieve Respondent-Insurer of liability to treat her work related injuries.

ORDER

 It is therefore ordered that:

1. Claimant suffered an injury arising out of and in the course of her employment 
with Respondent-Employer on March 21, 2007.  The Claim is compensable 
under the Workers’ Compensation Act of Colorado.  

2. Claimant’s work related condition was  not substantially aggravated by the July 
16, 2007 assault so as to be an intervening event that would relieve 
Respondent-Insurer of liability to treat her work related injuries.

3. Respondent-Insurer shall pay for all reasonable and necessary medical 
treatment to cure or relieve Claimant from the effects of her work related injury.

4. Respondents shall pay statutory interest at the rate of eight percent (8%) per 
annum on all amounts due and not paid when due.

5. All matters not determined herein are reserved for future determination.



DATE: July 17, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-776-643

ISSUES

• Whether Claimant sustained an injury to his low back in the course and scope of                          
his employment.   

• Whether Claimant is entitled to medical benefits to treat the injury.

• Whether Claimant is entitled to temporary total (TTD) benefits.

• Average weekly wage (AWW).

• Respondent’s oral motion to strike the issue of penalties for failure to admit liability 
contrary to the evidence was granted.

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact: 

1. Employer hired Claimant on July 29, 2008 as a night grocery clerk. Claimant’s 
immediate supervisor was Banes. 

2. The store secretary, Viegel, interviewed Claimant for the position and discussed 
the shift requirements with Claimant. The position Claimant applied for required full 
flexibility. Claimant signed a form acknowledging the shift was from 10:00 p.m. to 
6:30 a.m. 

3. Claimant had asked Viegel if he could work only until 2:00 a.m. and Viegel’s 
response was that Claimant might get lucky and only get scheduled until 2:00 a.m., 
but that there were no guarantees.  On September 29, 2008, Claimant wrote a note 
addressed to “HR Department” stating that he needed to leave work by 2:00 a.m. 
every shift.  Viegel called Claimant on September 30, 2008, to advise him that he 
was required to be available to work from 10:00 p.m. to 6:30 a.m. 

4. Banes frequently scheduled Claimant only until 2:00 a.m., but he also scheduled 
Claimant until 4:00 a.m. on occasion.  The week ending October 11, 2008, after 
Claimant wrote the note to HR described above, Banes scheduled Claimant to work 



until 4:00 a.m. for three shifts.  On the four Sunday-Monday shifts that preceded 
November 2, 2008, Claimant was scheduled to work until 4:00 a.m.  

5. On Sunday, November 2, 2008, Claimant started his  shift at 10:00 p.m. and 
clocked out at 2:18 a.m. The official schedule reflected that Claimant was scheduled 
to work until 6:30 a.m. on November 3, 2008.  Claimant testified that he thought his 
shift ended at 2:00 a.m. based on a schedule posted in the employee lounge.  

6. Banes noticed Claimant did not return from his  lunch break during his  November 
2-3, 2008 shift. Claimant did not allege an injury to Banes or to any of his coworkers. 
Claimant clocked out and left without notifying anyone.  

7. Sometime during his  shift, Claimant slipped a note dated November 3, 2008, 
under Viegel’s door stating that he had some lower back pain and he thought it was 
from pulling a pallet of water. He did not report this injury to Banes although Banes 
was working that shift. Viegel does not work the night shift and was not at the store 
when Claimant slid the note under her door. 

8. Viegel found the note the following morning and gave it to a manager, but she 
could not recall which manager.  

9. When Claimant arrived at work on November 3, 2008, Banes suspended Claimant 
for leaving work early during his  prior shift. Claimant did not tell Banes he thought his 
shift ended at 2:00 a.m. or that he sustained an injury. Banes told Claimant not to 
come back to work until he had spoken to Dan, the Assistant Store Manager, or Don, 
the Store Manager. 

10. The following morning Claimant contacted the store and spoke to the service 
manager, Bueter, about leaving early on November 3, 2008. He failed to explain the 
details  to Beuter. Beuter was left with the impression there was a time card issue.  
Claimant did not tell Beuter he had been suspended from work or that he had a work 
related injury. Claimant asked Bueter if he could see a doctor listed in the employee 
lounge but did not advise Bueter he sustained an on the job injury. Bueter later 
learned of the injury and completed an incident report. 

11. Claimant reported for work on November 4, 2008 and told Banes that Bueter 
allowed him to return to work. He then handed Banes his work restrictions.  This  was 
the first time Banes had learned that Claimant had alleged a work injury. Claimant 
told Banes that he had back pain from carrying “24-packs” of water.  Banes allowed 
Claimant to work within the restrictions based on Claimant’s assertion that Bueter 
approved it.

12. The assistant store manager, Stempnitzky, eventually learned that Claimant had 
left work early on November 3 without permission and had not discussed the matter 
with the appropriate management personnel before returning to work.  Stempnitzky 
imposed a five-day suspension from work, which Claimant served through November 



11, 2008.  Claimant returned to work on modified duty following completion of the 
suspension.

13. Claimant chose Union Medical from the list of physicians in the employee lounge.  
On November 4, 2008, Claimant saw Dr. Shauna Wright.  He reported to Dr. Wright 
that he was moving pallets of water and noted some pain in his  mid back to the right.  
He denied radicular symptoms and lower extremity numbness, tingling or weakness.  
Claimant filled out a pain diagram, but did not mark burning in any part of his body 
despite the form presenting the option to do so.  Dr. Wight referred Claimant for 
physical therapy and imposed work restrictions that included no lifting or carrying 
over 20 pounds, and no pushing or pulling over 30 pounds.  Claimant declined 
prescription medications and elected to take only Advil as needed.  

14. Claimant testified that when he began feeling low back pain during his work shift 
on November 2, 2008, he also felt burning in both of his legs, but more so in the left. 
However, Claimant denied radicular symptoms including lower extremity numbness, 
tingling or weakness when he saw Dr. Wright on November 4, 2008. 

15. On November 7, 2008, Claimant saw the physical therapist and reported 
occasional radiating pain into the right leg. He reported that his low back pain 
increased in intensity while working and with heavier activities. Claimant reportedly 
had worked within his work restrictions and only for one or two shifts between 
November 3 and November 7.  

16. On November 11, 2008, Claimant reported burning down his left lower extremity to 
Dr. Mark Paz. 

17. Claimant testified he had no prior leg problems but in August 2007 he filed a 
workers’ compensation claim for problems in the back of his legs.

18. Respondents ultimately denied Claimant’s workers’ compensation claim. On 
November 26, 2008, Employer advised Claimant that he could no longer work with 
the physical restrictions because they were due to a non-occupational injury.  
Employer advised Claimant he could request a medical leave of absence until a 
doctor released him to full duty.  Claimant did not complete the forms and Employer 
eventually terminated his employment.

19. Based on the foregoing, Claimant has not established by a preponderance of the 
evidence that he sustained an injury to his low back while in the course and scope of 
his employment.  Claimant’s testimony lacked credibility and is not persuasive. 
Claimant’s testimony was inconsistent with the medical records and his denial of 
prior leg pain. Claimant’s testimony regarding his actions and events following the 
injury is not persuasive or credible.

 
CONCLUSIONS OF LAW



Based on the foregoing findings of fact, the Judge enters the following conclusions 
of law:

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits  to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 
8-40-102(1), C.R.S.  A Claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 
8-42-101, C.R.S.   A preponderance of the evidence is that which leads  the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

2. The facts in a workers’ compensation case are not interpreted liberally in favor of 
either the rights of the injured worker or the rights of the employer.  Section 8-43-201, 
C.R.S.  A workers’ compensation case is decided on its  merits.  Section 8-43-201, 
C.R.S. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead 
to a conflicting conclusion and has  rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness  (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 
98 Colo. 275, 57 P.2d 1205 (1936); Colorado Jury Instructions, Civil, 3:16. 

4. Claimant must prove that he suffered an injury arising out of and in the course of 
employment which directly and proximately caused the condition for which benefits 
are sought §8-41-301(1), C.R.S.; Wal-Mart Stores, Inc. v. Industrial Claim Appeals 
Office, 989 P.2d 251 (Colo. App. 1999). It is claimant’s burden to prove by a 
preponderance of the evidence that he is entitled to benefits. A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979). The facts  in a workers’ compensation case are not interpreted liberally in 
favor of either claimant or respondents. § 8-43-201, C.R.S.

5. As found, Claimant has failed to establish by a preponderance of the evidence that 
he sustained an injury to his back while in the course and scope of employment.  
Claimant’s testimony lacked credibility and was inconsistent with the medical 
records.  For example, Claimant testified that when he began feeling low back pain 
during his work shift on November 2, 2008, also felt burning in both of his  legs, but 
more so in the left.  During his initial evaluation on November 4, 2008 with Dr. Wright, 
Claimant denied radicular symptoms including lower extremity numbness, tingling or 
weakness.  In the pain diagram, Claimant did not mark burning in any part of his 
body despite the form presenting the option to do so.  Claimant then saw a physical 
therapist on November 7, 2008 during which he reported occasional radiation of pain 



into the right leg.  He also reported that his low back pain increases with intensity 
while working and with heavier activities although he had been working within his 
restrictions. The medical records  from Dr. Paz dated November 11, 2008, reflect that 
Claimant reported burning down the left lower extremity.   Finally, Claimant testified 
he had no prior leg problems, but in August 2007 he filed a workers’ compensation 
claim for problems in the backs of his  legs.  Due to the inconsistent statements, 
testimony, and lack of persuasive or credible evidence to support Claimant’s 
contentions, Claimant’s claim for workers’ compensation benefits is hereby denied.  

3. Because it is  found this  claim is  not compensable, the remaining issues 
need not be addressed.

ORDER

 It is therefore ordered that Claimant’s claim for workers’ compensation is denied 
and dismissed.

DATED:  July 17, 2009

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-690-491

ISSUES

 The following issues were raised for consideration at hearing:

A. Whether Respondents  sustained its burden of proof to 
establish by clear and convincing evidence the Division independent 
medical examiner (DIME) opinion is most probably incorrect with 
regard to the determination that Claimant’s neck condition is related 
to the work injury and was not at maximum medical improvement 
(MMI); and

B. Whether Claimant sustained his burden of proof to establish 
by a preponderance of the evidence that the DIME impairment rating 
for Claimant’s shoulder should be converted to a whole person 
impairment rating.

FINDINGS OF FACT



 Based on the evidence presented at hearing, the following Findings of Fact are 
entered.

1. Claimant is  a credible witness and his testimony is both persuasive and 
consistent with the medical records in the case.

2. This is an admitted injury occurring on January 14, 2006.

3. At the time of his  injury, Claimant was  a forklift driver for the Employer.  The 
forklift he was driving fell off the loading dock causing injury to Claimant’s neck, wrist, and 
shoulder.  Claimant was initially transported to Aurora South where he was  evaluated for 
a left wrist fracture and underwent immediate surgery with Dr. Leversedge.  

4. Shortly thereafter, Claimant noted left shoulder problems.  He underwent 
surgery on his  left shoulder on October 31, 2006, with Dr. Lee B. Grant.  The surgery 
involved an arthroscopy of the subacromial bursa, acromioplasty, resection of 
coracoacromial ligament, and an open distal clavicle resection.

5. Throughout Claimant’s  treatment for his left shoulder, he noted pain 
radiating from his left hand into his neck and complained to his treaters about this.  
However, his neck pain was not treated.  

6. The first doctor to acknowledge Claimant’s neck complaints  was Division 
independent medical examiner (DIME), Dr. Bachman, who saw Claimant on November 
13, 2007.  In his DIME report of that date, Dr. Bachman assessed Claimant to be at  
maximum medical improvement (MMI) for his wrist and shoulder, but not for his neck.  

7. At a follow-up DIME on February 16, 2009, Dr. Bachman assessed 
Claimant at MMI and gave him a left upper extremity impairment rating for his wrist of 
25% (LUE).  Claimant does not dispute that this  component of his injury should be paid 
as a scheduled rating under Section 8-42-107(2), C.R.S.

8. Dr. Bachman also accorded Claimant a cervical spine impairment of 19% 
whole person, and 22% LUE for his  left shoulder.  The doctor converted this shoulder 
rating to 13% whole person impairment .

9. Respondents’ dispute Dr. Bachman’s impairment rating of Claimant’s  neck 
arguing that his cervical spine problems were not adequately documented as part of 
Claimant’s work injury.  Respondents also argue that Claimant’s left shoulder impairment 
should not be compensated as a whole person.

10. Dr. Bachman agreed that the medical documentation did not contain a 
written record of a neck injury.  However, it was Dr. Bachman’s credible and persuasive 
opinion that Claimant’s initial failure to mention a neck problem at the time of his original 
hospitalization on January 14, 2006, was the result of the “severe distracting injury” to his 
left wrist.  Claimant testified consistently with this.  



11. Dr. Bachman also disputed the opinion of Dr. Allison Fall that he had failed 
to comply with the AMA Guides to the Evaluation of Medical Impairment (Third Edition)
(Revised)(AMA Guides) by giving a neck rating without adequate documentation of the 
occurrence of an injury to Claimant’s neck.  Dr. Bachman opined that a rating for 
Claimant’s neck was consistent with the doctor’s  review of the medical records and 
based on Claimant’s  complaints.  Further, the MRI performed on May 8, 2008, after the 
initial DIME, documented the presence of cervical disc disease, which Dr. Bachman 
opined was consistent with the injury Claimant sustained on January 14, 2006.  
Accordingly, when he evaluated the Claimant on February 16, 2009, he determined that 
Claimant was entitled to a rating under the AMA Guides of 19% whole person for the 
cervical component of his injury.  

12. Claimant testified that he continues to experience sharp pain to his left 
shoulder and into his  neck area.  Claimant testified as a result of his left shoulder injury 
he is  unable to carry items on his  left shoulder and cannot sleep on his  left side.  He also 
testified that rotation of his neck from right to left or left to right is inhibited by pain that he 
experiences at the base of his  neck and on the left side and into his left shoulder.  His 
cervical rotation limitation is greater when he is moving right to left.  As a consequence of 
this  limitation, when Claimant is in a vehicle without a rearview mirror, he must turn his 
body fully in order to see behind him.

13. Dr. Swarsen, testified for Claimant that his review of Dr. Bachman’s two 
DIME reports when coupled with both the testimony presented at hearing and his review 
of Claimant’s medical records, substantiated his opinion that Dr. Bachman had performed 
both his DIME evaluations, and his rating, consistently with both the AMA Guides and the 
instructions of the Division of Workers’ Compensation DIME Unit.  

14. Dr. Swarsen testified that the site of Claimant’s functional impairment to his 
left shoulder is above the arm.  Using the anatomical chart, he described the site of 
surgeries and testified that the pain the Claimant is experiencing was consistent with the 
nature of the surgery he had undergone.  All surgeries were above the glenohumeral joint 
and to the shoulder girdle not the arm.  He opined that Claimant’s  impairment was to his 
left shoulder, not his arm, and that the situs of Claimant’s left shoulder functional 
impairment is to the shoulder, not the arm.

15. Dr. Swarsen’s testimony is  more credible and persuasive than the testimony 
of Dr. Fall concerning whether Claimant’s shoulder injury should be converted to a whole 
person impairment rating because the situs  of Claimant’s left shoulder functional 
impairment is above the arm.

16. Dr. Swarsen also agreed with Dr. Bachman that a cervical rating was 
appropriate given the facts of this case and documented presence of pain for a period of 
time longer that six months as required by Table 53 of the AMA Guides. 

17. The testimony and opinion of the DIME, Dr. Bachman, and Dr. Swarsen are 
found credible.  The opinion of Dr. Fall is rejected.



18. All other issues are reserved as a matter of fact.

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. The Findings  of Fact only concern evidence dispositive of the issues 
involved.  Not every piece of evidence, which would lead to a conflicting conclusion, is 
included.  Evidence contrary to the findings was rejected as not persuasive.  Magnetic 
Engineering, Incorporated v. ICAO, 5 P.3d 385 (Colo. App. 2000); Boyet v. Wal-Mart 
Stores, Incorporated, WC 4-460-359 (ICAO August 28, 2001).
 

2. The purpose of the Act is  to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation.  Section 8-40-102(1), C.R.S. 
 

3. A claimant in a workers’ compensation claim has  the burden of proving 
entitlement to benefits by a preponderance of the evidence.  A preponderance of the 
evidence is  that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).

4. The facts in a workers’ compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer.  Section 
8-43-201, C.R.S.  A workers’ compensation case is decided on its  merits.  Section 
8-43-201, C.R.S.

5. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; and the ALJ has not addressed every piece of evidence that might lead 
to a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

 6. A DIME physician’s findings concerning medical impairment, MMI, and 
causation are binding unless overcome by clear and convincing evidence.  Section 
8-42-107(8)(b)(III), C.R.S.; Cordova v. Indus. Claim Appeals Office, 55 P.3d 186-90, 189 
(Colo. App. 2002).  Whether a party has met the burden of overcoming a DIME by clear 
and convincing evidence is  a question of fact.   Metro Moving & Storage Co. v. Gussert, 
914 P.2d 411, 414 (Colo. App. 1995).
 

7. Clear and convincing evidence means “evidence which is stronger than a 
mere ‘preponderance’; it is  evidence that is  highly probable and free from serious and 
substantial doubt.”  Metro Moving & Storage Co v. Gussert, supra, 914 P.2d at 414; DiLeo 
v. Kotlnow, 200 Colo. 119, 613 P.2d 318 (1980)).   



8. In this regard, Respondents failed to sustain its  burden of proof to establish 
that the DIME physician’s opinion is most probably incorrect and is overcome by clear 
and convincing evidence.  It is  found that the testimony of Claimant, the testimony and 
medical reports  of Dr. Bachman, and the testimony of Dr. Swarsen are credible and 
persuasive.  Claimant credibly explained, and his testimony was supported by DIME Dr. 
Bachman, that his accident was one in which the neck complaints were overlooked 
because the wrist injury was so severe, even though Claimant reported his neck 
problems to medical personnel.

9. Therefore, it is concluded that the DIME Dr. Bachman’s determination that 
Claimant suffered a neck injury as the result of his work related accident and a 19% 
whole person permanent impairment has not been overcome.

10. When an injury results in a permanent medical impairment not set forth on a 
schedule of disabilities, an employee is entitled to medical impairment benefits  paid as a 
whole person.  See Section 8-42-107(8)(c), C.R.S.

11. Whether a claimant has suffered the loss of an arm at the shoulder within 
the meaning of Section 8-42-107(2)(a), C.R.S., or a whole person medical impairment 
compensable under Section 8-42-107(8)(c), C.R.S., is determined on a case by case 
basis.  See DeLaney v. ICAO, 30 P.3d 691 (Colo. App. 2000); Martinez, supra; Keebler 
Company v. ICAO, 02CA1391 (Colo. App. 2003) (NSOP). 

12. Pain and discomfort, which limits a claimant’s ability to use a portion of the 
body is considered functional impairment for purposes of determining whether an injury is 
off the schedule.  See Langton v. Rocky Mountain Healthcare Corp., 937 P.2d 883 (Colo. 
App. 1996); Eidy v. Pioneer Freightways, W.C.# 4-291-940 (ICAO, August 4, 1998); Beck 
v. Mile Hi Express, Incorporated, W.C.# 4-238-483 (ICAO, February 11, 1997).  
  

 13. Here Claimant suffers pain at the top of his shoulder, which limits  his ability 
to perform the function of carrying objects  on his shoulder, lifting above the head, and 
sleeping.  Claimant’s functional impairment is  above the arm and not on the schedule of 
impairments.  See Phase II Company v. ICAO, 97 CA 2099 (Colo. App. September 3, 
1998) (NSOP).

14. The ALJ concludes that the situs  of Claimant’s functional impairment from 
his left shoulder injury is above the arm.  Thus, Claimant is  entitled to a whole person 
rating of 13% established by the DIME physician.

ORDER

Based on the foregoing Findings of Fact and Conclusions of Law, the ALJ Orders 
that:

1. Respondents failed to overcome DIME Dr. Bachman’s rating, MMI, and  his 
opinion on causation. 



2. Claimant is  entitled to a 25% left upper extremity rating for his  left wrist 
injury consistent with the opinion of DIME Dr. Bachman of February 20, 2009.  For his 
wrist injury, Claimant has  sustained a 25% upper extremity rating. which is to be 
compensated pursuant to the schedule found at Section 8-42-107 (2), C.R.S.

3. The opinions of Dr. Bachman concerning causation of the cervical 
component of Claimant’s injury is found credible and the testimony of Dr. Fall is rejected.  

4. Claimant is entitled to a 19% whole person impairment rating for the 
cervical component of his injury.

5. Dr. Swarsen’s expert testimony that Claimant’s shoulder injury should be 
converted to a whole person is found credible.  Claimant has  demonstrated that his 
shoulder injury should be compensated as  a whole person.  The testimony of Dr. 
Bachman establishes that the Claimant’s 22% left upper extremity rating for his left 
shoulder should be converted to a 13% whole person.

6. Under the Combined Value tables of the AMA Guides (p. 254) Claimant’s 
total whole person impairment for his  neck and shoulder injuries is 30%, i.e. 13% whole 
person left shoulder and 19% whole person neck.  For this he is entitled to compensation 
based on the statutory formula found at Section 8-42-107 (8)(d), C.R.S., of 30% x 400 x 
$697.20 TTD rate x 1.4 age multiplier = $117,129.60.

7. The combined impairment suffered by the Claimant exceeds 25% according 
to the DIME Dr. Bachman.  Thus, the cap of $150,000.00 found at Section 8-42-107.5, 
C.R.S., shall apply based on a date of injury of January 14, 2006.

8. Interest shall accrue at the rate of 8% per anum for all benefits  not paid 
when due.

9. Any issues not determined in this decision are reserved for future 
determination.

DATED:  July 17, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-780-673



ISSUES

• Whether Claimant is entitled to temporary total disability (TTD) benefits 
commencing on December 27, 2008.  

• Whether Claimant was responsible for termination of her employment.  

• The parties stipulated that Claimant’s average weekly wage (AWW) is $379.20.

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact:

1. On October 2, 2008, Claimant sustained an injury to her low back at work lifting a 
tray of bread.  Following the injury, Claimant returned to work with Employer.  
Claimant missed no time from work due to her injury.    

2. Claimant described her job as  working as  a cashier and helping customers, 
cleaning the inside of the bread display, sorting the bread display and covering the 
bread at night.  Claimant did not explain whether these job duties were pre-injury or 
post-injury.  

3. The medical records reflect that on December 8, 2008, Claimant saw Dr. George 
Kohake who imposed work restrictions as follows:  No lifting over 20 pounds, no 
bending greater than 10 times per hour, no pushing and/or pulling over 30 pounds of 
force.  Claimant agreed that these restrictions were in place since the date of injury 
and that she was able to work within them.  Claimant did not explain whether these 
restrictions required her to modify her normal pre-injury job duties.  

4. On December 27, 2008, the Employer terminated Claimant.  The Claimant’s 
supervisor asserted that on December 24, 2008, the Claimant and a co-worker, 
Juereca, failed to assist a customer.  Claimant returned to work on December 26.  
On December 26, the Claimant was given a written warning pertaining to the incident 
on December 24.  The Claimant refused to sign the written warning because the 
Claimant disagreed that she had failed to assist the customer, explaining that it was 
Juereca that had done this, and because her supervisor refused to explain the 
written warning to her.  Claimant’s supervisor sent her home and told her she could 
not return to work until she spoke to the district manager or the store director.  
Claimant met with the store director the following day at which time he fired her.  

5. The district manager testified that Claimant was not fired for refusing to sign the 
warning rather Claimant abandoned her job by leaving the management office during 
the meeting with the store director. The Claimant testified the store director had sent 
her home when she would not sign the warning and fired her.  The district manager 
was not present at the store for any of the events described herein.  



6. Claimant’s primary authorized treating physician, Dr. John Burris, placed Claimant 
at maximum medical improvement on March 9, 2009, with no permanent work 
restrictions.  

7. Claimant underwent an independent medical examination with Dr. Edwin Healey 
on May 6, 2009.  Dr. Healey concluded that Claimant was, “not able to resume the 
full activity that she was able to perform prior to the October 2, 2008, injury and is, 
thus, entitled, along with her chronic pain, to an impairment rating.”  Dr. Healey’s 
report contains no description of Claimant’s job duties or an opinion about whether 
Claimant could perform her normal job duties as of December 27, 2008.   

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Judge enters the following conclusions 
of law:

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and 
efficient delivery of disability and medical benefits to injured workers at a reasonable cost 
to employers, without the necessity of any litigation. Section 8-40-102(1), C.R.S.  A 
claimant in a Workers' Compensation claim has the burden of proving entitlement to 
benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights  of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S. 

The ALJ's factual findings concern only evidence that is dispositive of the issues involved; 
the ALJ has not addressed every piece of evidence that might lead to a conflicting 
conclusion and has rejected evidence contrary to the above findings as  unpersuasive.  
Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

When determining credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witness’s testimony and actions; the reasonableness 
or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 
3:16 (2005).  

Responsibility For Termination

Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., (termination statutes) provide that, 
where it is determined that a temporarily disabled employee is responsible for termination 
of employment, the resulting wage loss shall not be attributable to the on-the-job injury. 
Respondents shoulder the burden of proving by a preponderance of the evidence that 



Claimant was responsible for her termination.  See Colorado Compensation Insurance 
Authority v. Industrial Claim Appeals Office, 20 P.3d 1209 (Colo. App. 2000).  

By enacting the termination statutes, the General Assembly sought to preclude an injured 
worker from recovering temporary disability benefits where the worker is  at fault for the 
loss of regular or modified employment, irrespective whether the industrial injury remains 
the proximate cause of the subsequent wage loss.  Colorado Springs Disposal v. 
Martinez, 58 P.3d 1061  (Colo. App. 2002) (court held termination statutes inapplicable 
where employer terminates an employee because of employee's injury or injury-
producing conduct). An employee is "responsible" if the employee precipitated the 
employment termination by a volitional act which an employee would reasonably expect 
to result in the loss of employment.  Patchek v. Colorado Department of Public Safety, 
W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination depends upon 
whether claimant performed some volitional act or otherwise exercised a degree of 
control over the circumstances resulting in termination. Padilla v. Digital Equipment Corp., 
902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995).   
That determination must be based upon an examination of the totality of the 
circumstances.  Id.

However, if a claimant is terminated for fault, and a work related injury contributes  in 
some degree to the subsequent wage loss, the claimant remains eligible for TTD 
benefits.  Bestway Concrete v. Industrial Claim Appeals Office, 984 P.2d 680 (Colo. App. 
1999).  However, a claimant does not act “volitionally,” or exercise control over the 
circumstances leading to the termination if the effects of the injury preclude performance 
of her assigned duties and cause or contribute to the termination.  Eskridge v. Alterra 
Clarebridge Cottage, W.C. No. 4-651-260 (April 21, 2006).  The question as to whether a 
claimant acted volitionally is  one of fact and is upheld if supported by substantial 
evidence.  Id.  

Respondents have not established by a preponderance of the evidence that Claimant 
was responsible for her termination from employment within the meaning of the 
termination statutes in the Workers’ Compensation Act.  The district manager testified that 
Claimant was not fired for refusing to sign the warning rather he testified that Claimant 
abandoned her job by leaving the management office during the meeting with the store 
director. The district manager was not present at the store for any of the events that led to 
the termination.  His testimony was based solely on third party hearsay statements.  
Accordingly, Claimant’s testimony regarding the termination of her employment is more 
credible and persuasive than that of the district manager.  Based upon the totality of the 
circumstances, Claimant did not commit a volitional act that led to the termination and did 
not exercise a sufficient degree of control over the circumstances of her termination.  
Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., do not bar Claimant from receiving 
temporary disability benefits.

Entitlement to Temporary Total Disability



To prove entitlement to TTD benefits, claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, that he left work as  a result of the 
disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), C.R.S., requires a claimant 
to establish a causal connection between a work-related injury and a subsequent wage 
loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements:  (1) Medical incapacity evidenced by loss or restriction 
of bodily function; and (2) Impairment of wage earning capacity as demonstrated by 
claimant's inability to resume her prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 
1999).  The impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability effectively 
and properly to perform her regular employment.  Ortiz v. Charles J. Murphy & Co., 964 
P.2d 595 (Colo. App. 1998).   

Claimant has not established that her work injury has impaired her earning capacity 
despite or that any disability arising out of the injury resulted in an actual wage loss.  
While it is true that Claimant’s authorized treating physician had imposed physical 
restrictions, Claimant has not shown that these restrictions impaired her ability to 
effectively and properly perform her regular job duties.  No persuasive evidence 
demonstrates that Claimant’s pre-injury job duties were different from her post-injury job 
duties.   Claimant contends that Employer terminated her because of her work injury; 
however, there was no persuasive or credible evidence to support Claimant’s contention. 
Accordingly, Claimant’s claim for TTD commencing on December 27, 2008 is denied.  

ORDER

 It is therefore ordered that:

1. Claimant was not responsible for termination of her employment.

2. Claimant’s claim for TTD commencing on December 27, 2008 is denied.  

3. All matters not determined herein are reserved for future determination.

DATED:  July 17, 2009

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-605-087



ISSUES

 Did the claimant prove by a preponderance of the evidence that he is permanently 
and totally disabled as a result of the industrial injury of December 28, 2003?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following 
findings of fact:

The claimant is 49 years of age.  The claimant is a high school graduate and has an 
associate’s degree in mold making technology. 

The claimant worked for the employer as a plastics mold maker from July 1, 1991, 
through July 1, 2004.  In this position the claimant operated computer equipment used to 
manufacture molds and lifted heavy materials used in the mold manufacturing process.  
The claimant also supervised two to four other employees. 

Prior to beginning work for the employer the claimant had an employment history that 
included truck driving, warehouse work, automobile bodywork, and farm work.  The ALJ 
infers that all of these jobs involved relatively heavy labor.

On December 28, 2003, the claimant sustained a low back injury arising out of and in the 
course of employment with the employer.  The claimant bent over to obtain something 
from a toolbox and felt the sudden onset of low back and left leg pain.

Prior to the 2003 injury, the claimant sustained a work-related back injury in 1993.  This 
injury resulted in low back surgery.  Apparently the claimant recovered well from the 
surgery but experienced some intermittent symptoms.  The claimant was able to continue 
his employment as a mold maker.

In February 2004 Dr. Timothy Wirt, M.D., performed the first surgery related to the 2003 
injury.  This surgery consisted of an L4-5 central intralaminar decompression, discectomy 
and laminectomy with bilateral L5 foraminotomy.  Following this surgery theclaimant 
enjoyed only short-term improvement in his symptoms.

The claimant returned to work after the February 2004 surgery and continued doing his 
job with some modifications.  The claimant was laid off in July 2004 when the employer 
closed the plant.  

The claimant underwent a second surgery on September 2, 2004, consisting of full 
decompression and laminectomy at L4-5 and L5-S1 with medial facetectomy at L4-5 and 
right interbody fusion at L4-5 and bilateral posterolateral fusion at L4-5.  

On October 10, 2005, a treating physician placed the claimant at maximum medical 
improvement (MMI).  The claimant then underwent a Division-sponsored independent 
medical examination (DIME) performed by Dr. Gary Zuehlsdorff, D.O.  Dr. Zuehlsdorff 



opined the claimant was not at MMI and recommended further treatment.  Dr. John 
Charbonneau, M.D., then assumed responsibility for treatment of the claimant.  

Dr. Charbonneau first examined the claimant on August 29, 2006.  Dr. Charbonneau 
noted low back tenderness on palpation and left calf atrophy.  Dr. Charbonneau referred 
the claimant to Dr. Dan Bruns, PsyD for psychological evaluation and to Robert Benz, 
M.D., for a surgical consultation.

Dr. Bruns  examined the claimant on September 14, 2006, for the purpose of determining 
whether psychological factors  could be complicating the claimant’s  treatment.  During this 
evaluation the claimant advised Dr. Bruns that he usually walked twice daily for 30 to 45 
minutes.  Dr. Bruns assessed an adjustment disorder with depressed mood and anxiety.  
Dr. Bruns recommended psychotherapy and the use of psychoactive medications.

After various diagnostic procedures it was determined that the claimant had a 
pseudoarthrosis at L4-5.  Consequently, on March 8, 2007, Dr. Benz performed surgery 
to “redo” the L4-5 fusion, and also performed a new fusion at L5-S1.

In December 2007 the claimant had a heart attack while being arrested for DUI.  The 
heart attack was associated with cardiomyopathy complicated by alcohol abuse.  The 
claimant was hospitalized and a defibrillator was surgically implanted.

On January 23, 2008, Dr. Charbonneau examined the claimant and placed him at MMI 
for his injury-related back condition.  At this examination the claimant reported “a lot of 
low back pain” but was not describing radiculopathy.  Dr. Charbonneau determined the 
claimant was a poor candidate for a work-conditioning program considering his history of 
cardiomyopathy and recent hospitalizations.  Dr. Charbonneau imposed permanent 
restrictions of lifting, pushing, pulling, and carrying a maximum of twenty pounds; limited 
bending and twisting; and change of positions as needed for comfort.  Dr. Charbonneau 
recommended maintenance care in the form of medications, including Cymbalta, 
Cyclobenzaprine, Trazodone, Hydrocodone and Naproxen (both used on an as needed 
basis).  He also ordered a six-month health club membership and eight to ten 
psychotherapy sessions with Dr. Bruns.

Dr. Bruns  examined the claimant on April 21, 2008, after having not seen the claimant 
since October 22, 2007.  In the April 2008 note Dr. Bruns recorded that after his session 
with the claimant in October 2007 the claimant began drinking heavily, was arrested for 
DUI, and had a heart attack during the arrest.  Dr. Bruns also noted that at the October 
2007 he suggested to the claimant the possibility of returning to “light duty” work.  At the 
April 2008 session the claimant told Dr. Bruns that he considered the suggestion of light 
duty work to be “offensive,” and that, “he had never done light duty work, and had no 
intention of ever doing so.”  

On April 21, 2008, Dr. Bruns assessed “major depression associated with severe 
alcoholism, currently in remission.”  Dr. Bruns noted the claimant was reluctant to 
proceed with further psychological treatment and, considering the claimant’s rejection of 
further therapy, opined it is  preferable to treat the depression with medication.  Dr. Bruns 



opined the claimant has reached psychological MMI since he has  no desire to attend 
additional treatment.

Dr. Zuehlsdorff performed a follow-up DIME on June 10, 2008.  The claimant advised Dr. 
Zuehlsdorff that he was taking various medications for his heart condition, Cymbalta for 
depression and pain, as well as  Flexeril, Vicodin, Trazodone and Naprosyn.  The claimant 
stated that felt 70 percent better since the last DIME with average pain of 3-4/10 while on 
medications.  Dr. Zuehlsdorff opined the claimant was at MMI and assessed a 29 percent 
whole person rating for the claimant’s physical impairment and 3 percent impairment for 
psychological problems.  The combined rating was 31 percent whole person impairment.  
Dr. Zuehlsdorff expressed agreement with the permanent restrictions imposed by Dr. 
Charbonneau. 

The claimant requested a “Workers’ Compensation Evaluation” by O.T. Resources, Inc.  
The evaluation included several physical and mental tests, as well as an evaluation of the 
claimant’s medical and vocational history.  Marie Andrews, OTR met with the claimant, 
performed the various tests  and observations, and compiled the data.  Doris Shriver, 
occupational therapist, evaluated the test results and other data, qualified rehabilitation 
consultant and certified life care planner.  On March 19, 2009, a report was issued and 
signed by Ms. Andrews and Ms. Shriver. 

Prior to beginning the evaluation the claimant completed a questionnaire at the request of 
O.T. Resources, Inc.  In response to the written questions contained in the questionnaire 
the claimant wrote that he could stand 10 to 30 minutes, could sit 30 to 45 minutes before 
he needed to lie down, and could walk two blocks.  The claimant also wrote that in an 8 
hour day he could stand 1.5 hours, could sit 1 hour, could walk 1.5 hours, and could lie 
down 4 hours 

The O.T. Resources, Inc. report determines the claimant is restricted to no lifting from the 
floor, a one-time maximum lift of ten pounds from waist to shoulder, and a one-time 
maximum lift of ten pounds from waist to overhead.  The report also restricts the claimant 
to lifting five pounds occasionally from waist to shoulder and five pounds occasionally 
from waist to overhead.  The report concludes the claimant cannot perform any frequent 
or continuous lifting.  These lifting restrictions  are based on a “dynamic blind box test.”  
Additionally, the O.T. Resources, Inc. report restricts the claimant from sitting more than 
30 to 45 minutes at a time totaling no more than 1 hour in an 8 hour day; standing for 10 
minutes at a time totaling no more than 1.5 hours  per day in an 8 hour day; walking for 2 
blocks totaling no more than 1.5 hours per day in an 8 hour day; and lying down limited to 
4 hours per day in an 8 hour day.  The report indicates the sitting and standing 
restrictions were based on observed performance and “timed during distracter tests.”   
The report also restricts the claimant to using his hands no more than 45 minutes at a 
time totaling more than 1 hour per day in an 8-hour day.

The O.T. Resources, Inc. report concludes that the claimant is  restricted to functioning at 
less than a sedentary level and that, considering his  low motor skills and chronic pain, he 
cannot return to his pre-injury employment and it is unlikely that vocational rehabilitation 
would be successful.



The parties deposed Dr. Charbonneau on May 18, 2009.  Dr. Charbonneau testified that 
he is board certified in occupational medicine.  He further testified that he is very familiar 
with the protocols and interpretation of functional capacity evaluations (FCEs).  This is 
true because he used to be in a practice that performed FCEs, and he still interprets 
many of them when determining fitness for duty of railroad workers.  At the deposition Dr. 
Charbonneau reviewed the O.T. Resources, Inc. evaluation.

Dr. Charbonneau testified that he had most recently examined the claimant on February 
9, 2009, and he would stand by the permanent restrictions he imposed in his  report of 
January 23, 2008.  Dr. Charbonneau opined the claimant is able to return to work and 
that it “would be good for him” to do so.  Dr. Charbonneau opined that the claimant could 
perform assembly, clerical and cashier type work.  

Dr. Charbonneau’s  opinions  were not altered by the restrictions imposed in the O.T. 
Resources, Inc. report.  Dr. Charbonneau was critical of the O.T. Resources, Inc. report, 
stating that he could not tell from the report what validity criteria were used to determine 
the reliability of the testing results.  Specifically he noted the absence of comparative 
testing data, blood pressure monitoring, heart rate monitoring and grip strength testing.  
In addition Dr. Charbonneau noted the restrictions imposed by O.T. Resources, Inc. 
appear to be the result of limited testing in combination with the claimant’s own subjective 
reports of symptoms.  Dr. Charbonneau opined that the claimant can sit and stand longer 
than reflected in the O.T. Resources, Inc. report.  He also opined that the limitation on 
hand use makes no sense.

The respondents  referred the claimant to Katie Montoya for a vocational evaluation.  Ms. 
Montoya is a vocational consultant and a rehabilitation counselor.  In preparing her 
evaluation Ms. Montoya met with the claimant, reviewed medical documents and 
performed market research.  In a report dated March 6, 2009, Ms. Montoya opined the 
claimant is capable of finding employment in several areas of the labor market.  Ms 
Montoya stated that her opinion is predicated on the restrictions imposed by Dr. 
Charbonneau.  Ms. Montoya attached descriptions of a number of jobs she believes  the 
claimant is able to perform, including clerical, cashier and customer service jobs.

Doris Shriver testified at the hearing held on April 21, 2009.  Ms. Shriver testified that the 
claimant is  unable to perform any of the jobs identified by Ms. Montoya, either because 
they exceed the physical restrictions identified in the O.T. Resources, Inc. report, or 
because they require “gross motor skills” greater than those possessed by the claimant.  
Ms Shriver explained that under “OSHA standards” it is necessary to reduce a person’s 
demonstrated lifting capacity by half in order to insure safety.  Ms. Shriver opined that the 
O.T. Resources, Inc. tests were valid based on observation and distraction testing.  Ms. 
Shriver admitted that O.T. Resources, Inc. usually conducts  heart rate and blood 
pressure monitoring during an examination, but it did not do so during the claimant’s 
evaluation because of an “equipment malfunction.”

The claimant testified that he does not believe he is  able to return to work because he is 
in constant pain.  He stated that he experiences pain 200 to 300 times per day.  He has 
pain in the back near the belt line, pain in his  left buttock and pain down the left leg.  He 



stated that he lies down 3 to 4 hours  per day and leads a very restricted life-style.  The 
claimant described various modifications of furniture and cabinets that he has 
implemented to remain comfortable and to complete day-to-day tasks.

The claimant failed to prove it is more probably true than not that he is unable to earn 
wages in any employment.  The ALJ is persuaded that the restrictions imposed by Dr. 
Charbonneau represent the claimant’s  actual physical limitations and capacity to perform 
activities.  Dr. Charbonneau, who has professional expertise and knowledge in the use of 
FCE testing techniques, persuasively opined that the restrictions  described in the O.T. 
Resources, Inc. report are not reliable because they do not describe the use of common 
validity measures and criteria, but instead appear to represent a combination of test 
results and the claimant’s subjective reports  of symptoms.  In this regard the ALJ finds 
that Dr. Charbonneau’s opinion is supported by evidence that the limitations the claimant 
self-reported when answering the questionnaire prior to the O.T. Resources, Inc. 
evaluation closely resemble the restrictions finally imposed in the completed report.  Ms. 
Shriver also admitted that validity measures involving heart rate and blood pressure 
monitoring are typically performed, but were not done in this case because of a technical 
problem.  Finally, the validity of the restrictions  imposed by Dr. Charbonneau is 
corroborated by the opinion of the DIME physician, Dr. Zuehlsdorff.  Dr. Zuehlsdorff 
agreed with the restrictions imposed by Dr. Charbonneau.

The ALJ also credits  the opinion of Ms. Montoya that the claimant is  employable in one of 
his available labor markets considering the restrictions imposed by Dr. Charbonneau.  
The ALJ is not persuaded by the contrary opinion of Ms. Shriver because it is  predicated 
on the overly narrow restrictions imposed by O.T. Resources, Inc.

The ALJ also finds that the claimant’s testimony that he can’t perform any work because 
of his pain is not entitled to significant weight.  In this  regard, the ALJ notes that at the 
DIME performed by Dr. Zuehlsdorff on June 10, 2008, the claimant stated he was 70 
percent better than at the time of the previous DIME.  Further, in September 2006, the 
claimant told Dr. Bruns he could walk for 30 to 45 minutes twice per day.  However, in the 
O.T. Resources, Inc. questionnaire the claimant stated he could walk only 2 blocks before 
he needed to rest.  This report came after the claimant told Dr. Zuehlsdorff that he was 70 
percent better following the fusion surgery in March 2007.  Finally, the claimant told Dr. 
Bruns that he was “offended” by the suggestion that he might consider performing lighter 
work.  The ALJ infers  from the claimant’s reaction to Dr. Bruns’ suggestion that to some 
degree the claimant has deliberately chosen not to work because he does not care for 
the kinds of light-duty work that remain available to him after the industrial injury.  
Although the claimant may not prefer light duty or sedentary employment, that does not 
mean he is  unable to perform it.  The ALJ also finds the claimant has demonstrated the 
ability to develop knowledge based and interpersonal skills and apply those skills  in the 
workplace.  The claimant obtained an associate’s degree, and acted as a supervisor in 
the employer’s plastic mold business.

CONCLUSIONS OF LAW



Based upon the foregoing findings of fact, the ALJ draws the following conclusions 
of law:

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders  the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of 
the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

PERMANENT TOTAL DISABILITY

 The claimant contends the evidence establishes  he is entitled to award of 
permanent total disability benefits.  The ALJ disagrees.

To establish his  claim that he is permanently and totally disabled, the claimant 
shoulders the burden of proving by a preponderance of the evidence that he is unable to 
earn any wages in the same or other employment.  Sections 8-40-201(16.5)(a) and 
8-43-201, C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  The claimant 
must also prove the industrial injury was a significant causative factor in the PTD by 
demonstrating a direct causal relationship between the injury and the PTD.  Joslins Dry 
Goods Company v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).  The 
term "any wages" means more than zero wages.  See Lobb v. Industrial Claim Appeals 
Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial Claim Appeals Office, 894 
P.2d 42 (Colo. App. 1995).  In weighing whether the claimant is able to earn any wages, 
the ALJ may consider various  human factors, including the claimant's  physical condition, 
mental ability, age, employment history, education, and availability of work that the 
claimant could perform.  Weld County School Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 
1998).  The ALJ may also consider the claimant’s ability to handle pain and the 
perception of pain.  Darnall v. Weld County, W.C. No. 4-164-380 (ICAO April 10, 1998 ). 



The critical test is  whether employment exists  that is  reasonably available to the claimant 
under his or her particular circumstances.  Weld County School Dist. Re-12 v. Bymer, 
supra.  The question of whether the claimant proved inability to earn wages in the same 
or other employment presents a question of fact for resolution by the ALJ.  Best-Way 
Concrete Co. v. Baumgartner, 908 P.2d 1194 (Colo. App. 1995).

As determined in Findings of Fact 27 through 29, the ALJ concludes the claimant 
failed to prove it is  more probably true than not that he is  unable to earn wages in any 
employment.  The ALJ finds that the claimant’s actual physical restrictions are those 
imposed by Dr. Charbonneau.  Conversely, the ALJ is not persuaded that the O.T. 
Resources, Inc. testing procedures  were valid, or that the resulting conclusions 
accurately reflect the claimant’s true restrictions and limitations.  In reaching these 
conclusions the ALJ has credited the persuasive testimony and reports of Dr. 
Charbonneau, which are corroborated by the credible opinions of Zuehlsdorff.  The 
testimony and reports of Ms. Montoya persuade the ALJ that, considering the restrictions 
imposed by Dr. Charbonneau, there are jobs available to the claimant within the available 
labor market.  Finally the ALJ is not persuaded by the claimant’s testimony that his  pain 
and limitations are so pervasive that he is  unable to work.  Instead, the ALJ finds it is 
more probably true than not that the claimant has greater physical capacity to work than 
he believes.  The ALJ is  also persuaded that the claimant has chosen not to work 
because he does not like the types of light-duty jobs that are available to him within his 
residual physical abilities.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order:

 1. The claim for permanent total disability benefits is denied and dismissed.

2.Issues not resolved by this order are reserved for future determination.  

DATED: July 20, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-752-712

ISSUES



The sole issue determined herein is compensability.  The parties stipulated that 
claimant’s average weekly wage was $400.88.

FINDINGS OF FACT

1.Claimant has been employed as an Activity Aide by the Employer, working with 
Alzheimer’s patients.  

2.Claimant had a previous left shoulder surgery.  Claimant also had suffered right 
shoulder pain off and on for about three years.  On June 5, 2007, Dr. Pak received a 
history of one and a half years of right shoulder pain.  He diagnosed tendonitis  and 
arthritis.  He injected the shoulder and recommended physical therapy.  Claimant 
needed no additional treatment for her right shoulder at that time.

3.On November 12, 2007, Claimant was helping a patient to get up from a chair 
by boosting and lifting the patient.  Claimant lifted with right arm extended and engaged 
in elbow flexion.  She experienced a sudden sharp pain within the right shoulder joint.

4.Claimant immediately reported to Nurse Cawley, who recorded the fact 
that c la imant reported the in jury at approximately 3:30 p.m. on November 12, 2007.  
Claimant continued to work until about 5:00 p.m.  She took Advil and went home.

5.Ms. Caywood, the Activities  Director on November 13, 2007, also prepared notes 
that the Claimant reported the incident on November 12, 2007 and was  instructed to go 
to an authorized provider.  Claimant wanted to be treated by the surgeon for her previous 
left shoulder problem, Dr. Rahill.  She got an appointment for November 16.

6.On November 13, 2007, claimant sought care at Memorial Urgent Care due to 
right shoulder pain.  The facility recorded a history of no injury, although claimant had 
already reported to her employer the previous day that she had suffered the injury.

7.On November 15, 2007, claimant sought reexamination by Dr. Bierbrauer for 
treatment of a trigger finger problems.  She reported that she also had right shoulder 
pain.  The physician recorded a history of one week, but claimant reported only one day 
of such pain.

8.On November 16, 2007, Dr. Rahill examined claimant, who reported that her 
right shoulder pain had returned after the June 2007 injection.  Dr. Rahill recommended a 
magnetic resonance image (“MRI”) of the right shoulder.

9.The November 29, 2007, MRI showed a full thickness tear of the supraspinatus 
tendon in the right shoulder.

10.On January 10, 2008, Dr. Rahill performed surgery to repair the tendon tear.



11.On May 3, 2008, claimant filed her workers’ claim for compensation.

12.On February 19, 2009, Dr. Rook performed an independent medical 
examination (“IME”) for claimant, who reported a history of the November 12, 2007, lifting 
injury to her right shoulder.  Dr. Rook concluded that claimant had suffered the right 
shoulder rotator cuff tear on November 12, 2007.

13.On April 20, 2009, Dr. Pitzer performed a medical record review for 
respondents.  Dr. Pitzer noted that the initial medical records did not indicate a November 
12, 2007, work injury.  

14.On May 3, 2009, Dr. Rook disagreed with Dr. Pitzer’s  conclusion that he could 
not relate the medical treatment to a November 12, 2007, work injury.

15.Dr. Rook testified at hearing consistent with his report.  He noted that the 
reported mechanism of injury is  consistent with the diagnosis because claimant’s 
movements would have stressed her rotator cuff.  He concluded that the work activities 
on November 12, 2007, aggravated her preexisting impingement, requiring further 
medical treatment.

16.Dr. Pitzer noted that the medical records by the treating physicians did not 
contain a history of the November 12, 2007, accident.  He concluded that claimant’s 
symptoms were simply the result of her preexisting right shoulder problems.  Dr. Pitzer 
agreed that claimant had bone spurs  and impingement that predisposed her to rotator 
cuff tears.

17.Claimant has proven by a preponderance of the evidence that she suffered an 
accidental injury to her right shoulder arising out of and in the course of employment on 
November 12, 2007.  Claimant clearly had preexisting right shoulder pain.  She was 
diagnosed with tendonitis  and arthritis in June 2007, but she improved with an injection.  
The November 12 lifting incident clearly took place as alleged.  Ms. Cawley completed a 
report that claimant complained at 5:30 p.m. on November 12, 2007, about right arm 
pain.  Ms. Caywood also prepared notes that claimant reported the November 12 work 
injury and was instructed to go to an authorized provider.  The opinion of Dr. Rook is 
more persuasive than that of Dr. Pitzer.  Claimant suffered a November 12, 2007, 
aggravation of her preexisting condition, resulting in the full-thickness tear of the 
supraspinatus.  The mechanism of injury is consistent with the pathology.  She reported 
the injury to the employer, although the initial physicians did not receive an accurate 
history.  

CONCLUSIONS OF LAW

1. Claimant must prove that she is  a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 



Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which benefits 
are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. 
App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), 
cert. denied September 15, 1997.  Claimant must prove entitlement to benefits by a 
preponderance of the evidence.  The facts in a workers’ compensation case are not 
interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a preponderance of 
the evidence that she suffered an accidental injury to her right shoulder arising out of and 
in the course of employment on November 12, 2007.  

ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers.  The parties did not stipulate to any specific benefits 
and none were requested.  

2. All matters not determined herein are reserved for future determination.

DATED:  July 20, 2009   

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-788-577

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence that 
he suffered a compensable lower back injury during the course and scope of his 
employment with Employer on approximately June 25, 2008.



 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to authorized medical treatment that is  reasonable and necessary to 
cure and relieve the effects of an industrial injury.

FINDINGS OF FACT

 1. Claimant is a 34 year-old male who began working for Employer as a 
laborer in August 2005.  His job duties involved mixing cement and emptying the cement 
mixture into a metal mold to create concrete blocks called “car stops.”  The concrete 
blocks weighed between 120 and 180 pounds.

 2. Claimant testified that while he was moving a concrete block on 
approximately June 25, 2008 he began to experience pain in his lower back.  He 
explained that he reported the incident to his supervisor, Edward Connors, but was not 
referred for medical treatment.

 3. In contrast, Mr. Connors testified that he had observed Claimant limping 
and having difficulty standing up straight prior to June 25, 2008.  Moreover, he remarked 
that Claimant had been experiencing back pain since he was hired in 2005.  Mr. Connors 
also noted that Claimant’s back pain had preceded his employment with Employer.  He 
acknowledged that Claimant mentioned back pain in June 2008. However, Mr. Connors 
commented that he offered Claimant medical treatment and  Claimant declined because 
he had suffered from back pain for half his life.

 4. Claimant stated that he initially believed that his lower back pain would 
resolve.  However, because his symptoms did not improve he sought treatment with 
personal care provider Kaiser Permanente on June 28, 2008.

 5. Claimant reported to Kaiser that he had suffered three days of gradually 
increasing lumbar pain “without specific trauma.”  He did not explain that he had injured 
his back while moving concrete blocks for Employer.

 6. Claimant continued to receive treatment at Kaiser Permanente through 
March 18, 2009.  He testified that after the third or fourth visit he realized that his 
condition was more serious than he initially thought.   An MRI of his lumbar spine 
revealed a lumbar disc herniation.  After learning of the diagnosis and course of 
treatment, Claimant became concerned about the costs of medical expenses for his 
condition.

 7. Claimant testified that he always knew his back condition was work-related 
but was afraid to report the injury because he feared losing his job.  Claimant also 
testified that he was not sure the injury was work-related but became convinced it was 
related to his employment after an “analysis” during the months following his injury.

 8. On March 19, 2009 Claimant reported his lower back injury to Employer.  
On the same date, a total of 12 employees were laid-off from employment with Employer.  
Mr. Connors  explained that the decision to lay-off multiple workers  occurred for economic 
reasons prior to March 19, 2009.



 9. Employer subsequently referred Claimant to Concentra Medical Centers for 
treatment.  On April 13, 2009 Claimant visited John Burris, M.D. for an evaluation.  Dr. 
Burris observed multiple inconsistencies in Claimant’s pain behaviors and deferred a 
causality determination until he obtained records from Kaiser Permanente and Employer.  
He noted that “[d]ue to the number of inconsistencies, I am not going to assign any work 
restrictions.”

10. Dr. Burris  testified at the hearing in this matter.  He persuasively concluded 
that Claimant’s lower back condition was not caused by his employment with Employer.  
Dr. Burris  explained that after receiving the Kaiser Permanente records he noticed 
marked inconsistencies with regard to Claimant’s report of his injury.  He also noted 
additional discrepancies with respect to Claimant’s  hearing testimony and the history 
documented in the records.  Dr. Burris considered Claimant’s specific report to Kaiser on 
June 28, 2008 that he suffered from three days of gradually increasing lumbar pain 
without specific trauma.  Significantly, Dr. Burris also noted that during Claimant’s  April 6, 
2009 Kaiser evaluation he stated that the onset of his  symptoms occurred approximately 
six months earlier.  Dr. Burris also testified that Claimant reported to him that he only 
decided to pursue benefits through the workers’ compensation system after Kaiser 
advised him that treatment could be expensive and it would be better to proceed through 
the workers’ compensation system.

11. Claimant has failed to demonstrate that it is more probably true than not 
that he suffered a compensable lower back injury during the course and scope of his 
employment with Employer on approximately June 25, 2008.  His employment activities 
on June 25, 2008 did not aggravate, accelerate, or combine with any pre-existing back 
problems to produce a need for medical treatment.  Claimant’s testimony is internally 
inconsistent and conflicts  with the medical evidence.  Claimant asserted that he 
experienced lower back pain on approximately June 25, 2008 while moving a concrete 
block.  Claimant explained that he always knew his  back condition was work-related but 
was afraid to report the injury because he feared losing his job.  However, Claimant also 
testified that he was not sure the injury was work-related but became convinced it was 
related to his employment after an “analysis” during the months following his injury.  
Moreover, on June 28, 2008 Claimant visited personal insurer Kaiser Permanente and 
reported three days of gradually increasing lumbar pain “without specific trauma.”  
Claimant did not ultimately report the June 25, 2008 incident to Employer and seek 
medical treatment until March 19, 2009.

12. The credible testimony of other witnesses also contradicts Claimant’s account.  
Mr. Connors remarked that Claimant had experienced back pain since he began 
employment in 2005 and that Claimant’s back pain had preceded his employment with 
Employer.  Dr. Burris persuasively concluded that Claimant’s lower back condition was 
not caused by his employment for Employer.  Dr. Burris  noted several inconsistencies 
between Claimant’s testimony and Kaiser’s  medical records.  Dr. Burris  also testified that 
Claimant reported to him that he only decided to pursue benefits through the workers’ 
compensation system after Kaiser advised him that treatment could be expensive and it 
would be better to proceed through the workers’ compensation system.



CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is  to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  
§8-42-101, C.R.S.   A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 
104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' Compensation case 
are not interpreted liberally in favor of either the rights  of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case is 
decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s  factual findings concern only evidence that is  dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has the burden of 
proving that he suffered a disability that was proximately caused by an injury arising out 
of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evidence 
before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Office, 12 P.
3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 
1998).  The question of causation is generally one of fact for determination by the Judge.  
Faulkner, 12 P.3d at 846.

 5. A pre-existing condition or susceptibility to injury does not disqualify a claim 
if the employment aggravates, accelerates, or combines with the pre-existing condition to 
produce a need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 107 P.
3d 999, 1001 (Colo. App. 2004).  However, when a claimant experiences symptoms while 
at work, it is for the ALJ to determine whether a subsequent need for medical treatment 
was caused by an industrial aggravation of the pre-existing condition or by the natural 
progression of the pre-existing condition.  In re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 
2005).



 6. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he suffered a compensable lower back injury during the course and scope 
of his employment with Employer on approximately June 25, 2008.  His employment 
activities on June 25, 2008 did not aggravate, accelerate, or combine with any pre-
existing back problems to produce a need for medical treatment.  Claimant’s testimony is 
internally inconsistent and conflicts  with the medical evidence.  Claimant asserted that he 
experienced lower back pain on approximately June 25, 2008 while moving a concrete 
block.  Claimant explained that he always knew his  back condition was work-related but 
was afraid to report the injury because he feared losing his job.  However, Claimant also 
testified that he was not sure the injury was work-related but became convinced it was 
related to his employment after an “analysis” during the months following his injury.  
Moreover, on June 28, 2008 Claimant visited personal insurer Kaiser Permanente and 
reported three days of gradually increasing lumbar pain “without specific trauma.”  
Claimant did not ultimately report the June 25, 2008 incident to Employer and seek 
medical treatment until March 19, 2009.

 7. The credible testimony of other witnesses also contradicts Claimant’s  
account.  Mr. Connors remarked that Claimant had experienced back pain since he began 
employment in 2005 and that Claimant’s back pain had preceded his employment with 
Employer.  Dr. Burris persuasively concluded that Claimant’s lower back condition was 
not caused by his employment for Employer.  Dr. Burris  noted several inconsistencies 
between Claimant’s testimony and Kaiser’s  medical records.  Dr. Burris  also testified that 
Claimant reported to him that he only decided to pursue benefits through the workers’ 
compensation system after Kaiser advised him that treatment could be expensive and it 
would be better to proceed through the workers’ compensation system.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

Claimant’s request for Workers’ Compensation benefits is denied and dismissed.

DATED: July 20, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-776-684

ISSUES



1. Did workers’ compensation insurance coverage exist as to Claimant given 
Claimant, as president and owner of CMR Siding, Inc., on May 8, 2007, rejected 
workers’ compensation coverage for himself pursuant to Section 8-41-202, 
C.R.S.? 

2. Did Claimant prove by a preponderance of the evidence that he sustained a 
compensable injury that arose out of the course and scope of his  employment with 
Employer on September 11, 2008?

3. If Claimant establishes coverage and a compensable claim, then Insurer is 
liable for payment of the September 11, 2008, medical bill from Dr. Sally Parsons, 
in amounts not to exceed the Colorado Medical Fee Schedule.  

FINDINGS OF FACT

1. Bunn is employed as the managing insurance agent at First Main Street 
Insurance. First Main Street Insurance is  an insurance broker for multiple 
insurance companies, and agent for its policy holders. Claimant is the president 
and owner of Employer. He incorporated Employer in 2005 with the Colorado 
Secretary of State. Claimant’s address is  3530 Willow Rd., the same address as 
Employer. 

2. On May 8, 2007, Claimant went into First Main Street Insurance to obtain workers’ 
compensation insurance quotes. He met with Bunn. He did not request an 
interpreter.  Bunn spoke English to Claimant. She did not have a difficult time 
understanding Claimant. Mathews, another employee of First Main Street 
Insurance, also spoke to Claimant in English. 

3. Bunn provided multiple workers’ compensation quotes to Claimant. She gave 
Claimant a quote for coverage for himself and for Employer’s employees. That 
quote was  for around $6,000.00. Bunn also gave a quote for coverage for just an 
employee, excluding Claimant, as the officer and president of Employer. That 
quote was substantially lower. 

4. After providing quotes to Claimant, Claimant left First Main Street Insurance to 
consider the quotes. Later that same day, Claimant returned to First Main Street 
Insurance and met with Bunn. Claimant expressed interest in the quote that 
excluded himself from coverage as the president and owner of Employer. Claimant 
chose to waive coverage for himself. 

5. Claimant provided corporate information for Employer to Bunn. Bunn placed an “X” 
on policy documents where Claimant was to sign his name.  As a service to her 
customers, Bunn fills in parts of documents for the customers. 

6. Bunn sat at her desk with Claimant and went over the policy documents and 
waiver of coverage form with Claimant. Bunn did not read the policy documents to 



Claimant, but Claimant went through the policy documents.  On the “Rejection of 
Coverage by Corporate Officers, Part B” form, Claimant marked the line that 
indicated, “hereby elect to reject workers’ compensation insurance coverage 
based upon C.R.S. 8-41-202 (Non-agricultural).” 

7. The rejection of coverage form was a previous form issued by the Division of 
Workers’ Compensation, not the most recent published form. The form was a 
document previously approved by the Division.   

8. Claimant’s signature is on the “Rejection of Coverage by Corporate Officers, Part 
B” form. The rejection of coverage form is notarized; however, Claimant did not 
sign the rejection of coverage form in front of a notary. The waiver Claimant signed 
was in substantial compliance with the requirements of Section 8-41-202, C.R.S.

9.  Bunn sent policy documents, including the waiver of coverage form, to Insurer. 
The waiver of coverage form was not sent certified to Insurer. The waiver of 
coverage form was received by Insurer. 

10.Claimant waived coverage for himself as the officer and president of Employer. 
The waiver was effective and continues  until Claimant sends written notice to 
Insurer. 

11.Bunn prepared Certificates  of Insurance for Employer and sent the Certificates to 
job sites on behalf of Claimant. Bunn did not send copies  of the Certificates of 
Insurance to Insurer. Insurer did not receive copies of the Certificates of Insurance.   

12.Claimant received a “Policy Information Page” from Insurer that indicated the 
policy included the endorsement “337 Excludes from Coverage.” The premium for 
the policy was  $2,140.00. Claimant received policy premium invoices sent to him 
and paid them. 

13.The insurance policy came up for renewal in the spring of 2008. Claimant told 
Bunn that his work was decreasing and there would no longer be anyone but him 
working for Employer. Neither Claimant nor Bunn informed Insurer that Employer 
no longer had employees. The policy was renewed. 

14. Insurer sent correspondence to Employer at 3530 Willow Rd. at the time of 
renewal requesting payroll records. Claimant and Employer did not send the 
requested documents to Insurer. 

15. Insurer initiated an audit of the policy. Employer did not provide payroll records and 
requested information upon renewal of the policy. Therefore, Insurer utilized 
estimated payroll figures to compute policy premiums. Insurer did not use 
Claimant’s wages when computing the policy premium.

16.  The premium for the renewal policy was $1,950.00. Claimant continued to make 
premium payments  after the policy renewed. The premium payments Claimant 
made were for the policy that excluded coverage for Claimant.



17. Insurer sent a “Policy Information Page” to Claimant that did not include the 
endorsement “337 Exclude from Coverage.” It is  Insurer’s  policy to only note such 
endorsement when an owner or officer is initially excluded. In this case, Insurer 
noted the endorsement on the initial policy documents. Insurer sent 
correspondence to Employer regarding “Rejected Corporate Officer From 
Coverage.” 

18.Claimant testified that because he told Bunn that he had no other employees and 
that the renewal policy did not have the endorsement “337 Exclude from 
Coverage”, he thought he was covered under the policy.  However, Claimant knew 
or should have known that he was not covered under the policy as the premium 
was not higher than it had been the year before.

19. Insurer never received written notification from Claimant revoking the waiver and 
rejection of coverage. 

20.Claimant was not led to believe that he was covered under the policy. Claimant did 
not pay the extra money in premiums to cover him under the policy. When the 
policy renewed, Claimant paid less money for the policy than the prior year. 
Claimant did not notify Insurer in writing that he revoked his election to waive 
coverage. 

21.Claimant is not credible when he testified he did not receive documents from 
Insurer. Policy documents, including the endorsement page titled “Rejected 
Corporate Officer from Coverage” were sent to 3530 Willow Rd. This is Claimant’s 
address. This  is  also the mailing address for Employer. Insurer also sent policy 
documents to 3530 Willow Rd. The documents  sent were not returned to Insurer. 
Claimant received premium invoices and the policy documents. 

22.Claimant was injured in an accident on September 11, 2008. The accident 
occurred within the course and scope of his employment. Claimant received 
medical treatment with the Poudre Valley Health System on September 11, 2008, 
for the injuries he sustained. 

23.Claimant did not have workers’ compensation coverage on the date of the 
accident. 

CONCLUSIONS OF LAW 

1. The claimant shoulders the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  Section 8-43-201, C.R.S. A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all the evidence, to 
find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 
P.2d 792 (1979).  

2. The facts in a workers’ compensation case must be interpreted neutrally, 
neither in favor of the rights  of the claimant, nor in favor of the rights  of 



respondents. Section 8-43-201, C.R.S.  A workers’ compensation case is decided 
on its merits.  Section 8-43-201, C.R.S.  

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony in action; the motives  of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See, Prudential Ins. Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).  

4. The Judge’s factual findings  concern only evidence and inferences found to 
be dispositive of the issues involved; the Judge has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions, and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000). 

5. An insurer has the burden of establishing that a claimant waived coverage 
as an owner or corporate officer.  Once waived, the claimant has the burden to 
show that he withdrew the election to waive coverage and property communicated 
that to the insurer

6. Section 8-41-202(1), C.R.S., provides “….a corporate officer of a 
corporation or a member of a limited liability company may elect to reject the 
provisions of articles 40 to 47 of this title.” See Anderson v. A&M Site Services, 
Inc., W.C. No. 4-272-301 (ICAO, November 27, 1996) and Lichter v. Fly Me To The 
Moon, W.C. No. 4-439-165 (ICAO, December 6, 2002). ICAO, in Anderson v. A&M 
Site Services, Inc., supra, has recognize that even though the claimant did not 
intend to completely exempt himself from coverage, the election to reject coverage 
was binding and operated as a complete exclusion from the provisions of the Act.  
ICAO cited Can-Usa Construction, Inc. v. Gerber, 767, P.2d 765 (Colo.App. 1988), 
rev'd on other grounds at 783 P.2d 269 (1989).

7. Section 8-41-202(2), C.R.S., provides “[a] corporate officer's or member's 
election to reject the provisions of articles 40 to 47 of this title shall continue in 
effect so long as the corporation's or company's insurance policy is in effect or until 
 said officer or member, by written notice to the insurer, revokes the election 
to reject said provisions.” Corporate officer includes “….president…”  

8.  Claimant has established by a preponderance of the evidence that he 
sustained an injury in the course and scope of his employment.  Insurer has established 
by a preponderance of the evidence that Claimant waived coverage from Insurer.  
Claimant has not established by a preponderance of the evidence that he revoked the 
waiver of coverage in writing.  Claimant was not covered at the time of the accident. 
Insurer is not liable for benefits in this claim. 

ORDER



 It is therefore ordered that Insurer is not liable for benefits in this claim. 

DATED:  July 21, 2009

Bruce C. Friend, Judge 
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-326-355

ISSUES

Claimant’s issues for hearing included: 

1. Disfigurement.

2. Permanent partial disability benefits.  (Claimant withdrew the issue of 
permanent partial disability at hearing).

3. Whether or not Claimant is  entitled to temporary total or temporary partial 
disability benefits from date of injury to February 28, 2000.  (Claimant withdrew the issue 
of temporary total and temporary partial disability at hearing).

4. Constitutional challenge to the ripeness statute.

Respondents included the following issues:

5. Issue preclusion and fact preclusion based on Administrative Law Judge 
Margot Jones’s Order that previously resolved the temporary total disability/temporary 
partial disability issue.  (Respondents  withdrew this issue after Claimant withdrew his 
request for temporary total or temporary partial disability benefits from date of injury to 
February 28, 2000).

6. Lack of ripeness of temporary total disability/temporary partial disability 
issues entitles Respondents to attorney fees and costs §8-43-211.

7. Claimant must overcome Division sponsored independent medical 
examination by clear and convincing evidence §8-42-107. (Respondents  withdrew this 
issue after Claimant withdrew his request for permanent partial disability benefits).

8. Permanent partial disability benefits: Respondents want to uphold the 
Division IME conclusions that Claimant’s permanent impairment is not related to the work 
injury.



FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge makes the following Findings of 
Fact:

1. On January 30, 1997 Claimant sustained a work related injury to his  back 
while employed as a welder by Employer.  

2. Claimant treated with the authorized medical provider, Dr. Kirk Holmboe, at 
Concentra.  Dr. Holmboe concluded that Clamant reached maximum medical 
improvement of his work related injury on February 20, 1997, and released Claimant 
without any impairment due to the work injury and reported Claimant did not require 
further treatment.   
 

3. Claimant did not miss  any time from work as a result of the original injury 
and continued to perform his  job until he voluntarily terminated on January 29, 1998, one 
year from the original date of loss.
  

4. Clamant started work for D & D Metal Products.  Claimant worked at D&D 
for approximately two years.  He terminated February 28, 2000, for health reasons; he 
felt he could not perform his job.   

5. The parties proceeded to hearing before Judge Margot Jones on the issue 
of temporary disability benefits.  In Conclusions of Law paragraph 5 and Order paragraph 
3 of Judge Jones’s October 18, 2004 Order on Remand, Judge Jones concluded that 
“Claimant became disabled from his usual work on February 28, 2000, and on going…” 
and is entitled to TTD commencing on February 28, 2000.  

6. Dr. J. Scott Bainbridge became the agreed upon authorized medical 
provider for Claimant’s care and treatment of his work injury.  

7. Dr. Bainbridge reported January 23, 2003:

DISCUSSION OF CAUSATION: I have reviewed the medical records very 
carefully and conscientiously and have taken into consideration [Claimant’s] view 
of the history as well.  It is my opinion that [Claimant] sustained a thoracic strain 
injury on January 29, 1997, and that this  did in fact come to resolution without 
permanent impairment.  It is clear that he had at least three other incidences 
where he had significant aggravations of his pain, on September 22, 1997, in May 
of 1998, and in the latter portion of 1999.  It is clear from the record that the right 
upper extremity symptoms did not occur until approximately November or 
December of 1999.  I would thus state that Douglas’s cervical radiculitis  and /or 
facet syndrome is  a result of either his  employment at D and D Metals  or occurred 
at home.  If ulnar neuropathy at the right elbow is  diagnosed, then this would be 
unrelated to the cervical problems and not tied to any specific work incident.



Dr. Bainbridge reported that Claimant reached MMI on April 13, 2006 and rated Claimant 
with 20% whole person impairment.  

8. Claimant requested a Division IME that was performed by Dr. Linda 
Mitchell.  On October 29, 2008, Dr. Mitchell performed the Division IME.  She agreed with 
Dr. Bainbridge that Claimant reached MMI as of April 13, 2006.  She rated Claimant with 
a 15% whole person impairment, however, concluded that Claimant’s:

… cervical spondylosis, facet syndrome, and myofascial pain are chronic, 
progressive, degenerative conditions that are unrelated to the work injury.  I 
would agree with Dr. Bainbridge that [Claimant’s] thoracic strain of 01/27/97 
resolved, and the cervical condition and myofascial pain are either due to 
another injury either at home or other place of employment.  I would add 
that they might simply be progressive, degenerative conditions that are not 
related to any specific injury.  Medical literature that has been published in 
recent years  supports  the concept that degenerative spinal conditions  have 
a significant genetic component and are not related to occupation.  That 
being said, I would not consider the medical treatment subsequent to 
02/20/97 to be medically reasonable and necessary for the thoracic strain of 
01/29/97, although the treatment would be reasonable and necessary for 
the cervical condition and myofascial pain.

9. Dr. Mitchell recognized that relatedness issues apparently went to hearing 
but if causality were not settled then impairment for the February 29, 1997, thoracic strain 
would be 0% whole person.  
 

10. Respondents prepared a Final Admission of Liability December 5, 2008, 
and admitted for a 15% whole person impairment, however, remarked that “DIME Dr. 
Mitchell report of 11-28-08, attached, did not relate any permanent impairment to the 
work injury, however, ALJ Jones previously found ongoing problems work related.  Dr 
Mitchell rated Claimant with 15% whole person if ongoing problems determined related.  
Respondents reserve the right to challenge relatedness of permanent impairment if 
Claimant objects to this admission.”  

11. On January 2, 2009, Claimant’s attorney filed an Application for Hearing 
and included the issues of temporary total and temporary partial disability benefits from 
the date of injury to February 28, 2000.  

12. On January 19, 2009, Respondents sent Claimant’s counsel a letter and 
notified him that the issues of temporary total and temporary partial disability were 
previously litigated before Judge Jones and that if he did not withdraw the issues, 
Respondents intended to list the issue of ripeness and request attorney fees and costs.  

13. On January 29, 2009, Respondents filed a Response to Application for 
Hearing and included the issues of ripeness of Claimant’s temporary disability request 
and permanent partial disability benefits.  



14. At the April 22, 2009 hearing, Claimant’s attorney withdrew the issues of 
temporary total and temporary partial disability benefits from dated of injury to February 
28, 2000.

15. Respondents are entitled to attorney’s  fees and costs incurred for the 
preparation to defend the issues of temporary total and temporary partial disability 
benefits.  Respondents’ attorney, David Dworkin, submitted an affidavit setting forth the 
attorney’s fees incurred in the amount of $1,261.67 and costs incurred in the amount of 
$44.17.  Claimant’s attorney did not file an objection.  Therefore, Claimant’s attorney, 
Chris Ingold, shall pay the total sum of $1,305.84 to David Dworkin for the attorney’s fees 
and costs incurred for the preparation to defend the temporary disability issues that were 
not ripe at the time of filing the application for hearing. 

16. As a result of his work related injury, Claimant incurred disfigurement as 
follows: one and one-half inch surgical scar on the front of Claimant’s neck that is purple 
in color and a one and one-half inch surgical scar on his left hip. The disfigurement is 
serious, permanent, and normally exposed to public view, and entitles Claimant to a 
disfigurement award of $1,000.00 pursuant to §8-42-108, C.R.S.  

CONCLUSIONS OF LAW

1. C.R.S. §8-42-107(8) provides  that the findings of a Division sponsored 
independent medical evaluator selected through the Division of Workers’ Compensation 
shall only be overcome by clear and convincing evidence.  Clear and convincing 
evidence is highly probable and free from serious or substantial doubt, and the party 
challenging the DIME physician’s  findings must present evidence showing it highly 
probable that the DIME physician is incorrect.  Metro Moving & Storage Company v. 
Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has been proved by clear 
and convincing evidence if, considering all of the evidence, the trier of fact finds it to be 
highly probable and free from serious  or substantial doubt.  Metro Moving & Storage 
Company v. Gussert, supra.  A mere difference of opinion between physicians fails to 
constitute error.  See Gonzales v. Browning Ferris Industry of Colorado, W.C. No. 
4-350-36 (ICAO March 22, 2000).
 

2. The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual Med v. Industrial Claims Appeal Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses  and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician’s opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof.  Qual Med v. Industrial 
Claims Appeal Office, supra.  

 3. The Division IME, Dr. Mitchell, was  asked to render an opinion on 
permanent impairment in this matter and was not required to determine the legal effect of 



the prior Judge’s ruling that addressed causation of medical benefits and temporary 
disability benefits.  In this case, Dr. Mitchell opined:

I have been asked to comment on causality.  Based on the records provided, 
[Claimant’s] cervical spondylosis, facet syndrome, and myofascial pain are 
chronic, progressive, degenerative conditions  that are unrelated to the injury of 
01/27/97.

4. Dr. Mitchell’s conclusions are supported by Dr. Holmboe, Claimant’s initial 
authorized provider.  Dr Holmboe concluded that Clamant reached MMI of his work 
related injury on February 20, 1997, and released Claimant without any impairment due 
to the work injury and reported Claimant did not require further treatment.   

5. Dr. Mitchell’s conclusions are supported by Dr. Bainbridge, Claimant’s 
subsequent authorized provider.  Dr. Bainbridge reported:

 
DISCUSSION OF CAUSATION: I have reviewed the medical records very 
carefully and conscientiously and have taken into consideration [Claimant’s] view 
of the history as well.  It is my opinion that [Claimant] sustained a thoracic strain 
injury on January 29, 1997, and that this  did in fact come to resolution without 
permanent impairment.  It is clear that he had at least three other incidences 
where he had significant aggravations of his pain, on September 22, 1997, in May 
of 1998, and in the latter portion of 1999.  It is clear from the record that the right 
upper extremity symptoms did not occur until approximately November or 
December of 1999.  I would thus state that Douglas’s cervical radiculitis  and /or 
facet syndrome is  a result of either his  employment at D and D Metals  or occurred 
at home.  If ulnar neuropathy at the right elbow is  diagnosed, then this would be 
unrelated to the cervical problems and not tied to any specific work incident. 

6. Dr. Mitchell explained that it was her understanding that the case had gone 
to hearing at least twice and assuming that causality had been resolved in favor of 
Claimant, then she opined that Claimant sustained 15% permanent medical impairment.  
However, she further opined that if causality had not been resolved, then Claimant 
sustained 0% whole person impairment.  It is concluded that Dr. Mitchell’s opinion is  that 
Claimant sustained 0% permanent medical impairment as a result of his January 27, 
1997, industrial injury.  This opinion has not been overcome by clear and convincing 
evidence.  Therefore, Claimant has  0% permanent disability as a result of his industrial 
injury.

7. Claimant argues  that the Judge does not have jurisdiction to decide this 
issue because: 1) that issue is closed by the filing of the Final Admission of Liability and 
no petition to reopen was filed; and 2) that issue was previously decided by Judge Jones.  
The Judge rejects both arguments.  Respondents filed a Final Admission of Liability on 
December 5, 2008.  Claimant objected to the admission of permanent partial disability 
benefits and filed an Application for Hearing listing permanent partial disability as an 
issue for determination.  Respondents also listed permanent partial disability on the 



Response to Application for Hearing.  Therefore, the issue of permanent partial disability 
is ripe for adjudication.  

8. Furthermore, Judge Jones’ order from 2004 does not preclude a new 
determination of relatedness as to permanent partial disability benefits.  Her Order only 
addressed causation as it related to medical benefits and temporary disability benefits.
  

9. Permanent disfigurement of parts of the body normally exposed to public 
view may allow for additional compensation not to exceed $2,000.00.  C.R.S. §8-42-108.  
The Judge finds and concludes  that as a result of the work related injury, Claimant 
incurred a disfigurement as follows: one and one-half inch surgical scar on the front of 
Claimant’s neck that is purple in color and a one and one-half inch surgical scar on his 
left hip. The disfigurement is  serious, permanent, and normally exposed to public view, 
and entitles Claimant to a disfigurement award of $1,000.00 pursuant to §8-42-108, 
C.R.S.  

10. At hearing, Claimant’s attorney withdrew the issues  of temporary total 
disability benefits and temporary partial disability benefits from date of injury to February 
28, 2000.  Respondents requested attorney’s fees  and costs  pursuant to §8-43-211(2)(d), 
C.R.S., for listing issues that were not ripe for adjudication at the time such request was 
made. Section 8-43-211(2)(d), C.R.S. requires an assessment of attorney fees and costs 
if a person requests or sets a hearing on any issue that is  not ripe for adjudication.  BCW 
Enterprises, Ltd. v. Industrial Claim Appeals Office, 964 P.2d 533 (Colo. App. 1997).

11. In this case, Respondents are entitled to an award of attorney fees and 
costs because Claimant’s  attorney filed an Application for Hearing that included issues of 
temporary total and temporary partial disability benefits from date of injury to February 
28, 2000.  At the time of filing, those issues were not ripe; were not real, immediate, and/
or fit for adjudication.

12. Specifically, those issues were previously litigated before Judge Jones who 
concluded that “Claimant became disabled from his usual work on February 28, 2000…” 
and is  entitled to temporary total disability commencing on February 28, 2000.  She 
based her Order on the findings that Claimant injured his  back at work on January 30, 
1997, however, he continued regular work, without lost time, until he terminated February 
28, 2000.  Judge Jones’ order was final in 2004.  Those issues were not ripe when 
Claimant’s attorney included them in his January 2, 2009, Application for Hearing 
because the legal principles of collateral estoppel or issue preclusion, and fact preclusion 
or the law of the case, prevent re-litigation of the same issue. 

13. Collateral estoppel, or issue preclusion, is a judicially created, equitable 
doctrine that operates to bar re-litigation of an issue that has been finally decided by a 
court in a prior action. Bebo Constr. Co v. Mattox & O’Brien, P.C., 990 P.2d 78, 84 (Colo. 
1999).  The doctrine serves to relieve parties of multiple lawsuits, conserve judicial 
resources, and promote reliance on the judicial system by preventing inconsistent 
decisions. Bebo Constr. Co v. Mattox & O’Brien, P.C., supra.  Although originally 



developed in the context of judicial proceedings, issue preclusion is just as viable in 
administrative proceedings and may bind parties to an administrative agency’s findings of 
fact or conclusions of law. Id. at 85; Indus. Comm’n v. Moffat County Sch. Dist. RE No. 1, 
732 P.2d 616, 620 (Colo. 1987).  Issue preclusion applies to this case because: 1) the 
issue sought to be precluded is identical to an issue actually determined in a prior 
proceeding (TTD/TPD); 2) the party against whom estoppel is  asserted has been party to 
the proceeding (same Claimant and same Claimant’s  counsel); 3) there is a final 
judgment on the merits in the prior proceeding (the 2004 Order from Judge Jones); and 
4) the party against whom the doctrine is asserted had a full and fair opportunity to litigate 
the issue in the prior proceeding.  Bebo Constr. Co v. Mattox & O’Brien, P.C., 990 P.2d 
78, 85 (Colo. 1999); Indus. Comm’n v. Moffat County Sch. Dist. RE No. 1, 732 P.2d 616, 
619-620 (Colo. 1987); Sunny Acres Villa, Inc. v. Cooper, 25 P.3d 44 (Colo. 2001).

14. Respondents notified Claimant’s  attorney of the ripeness issue by letter 
dated January 19, 2009, and again in their Response to Application for Hearing dated 
January 29, 2009.  Claimant’s  attorney failed to withdraw the issues until the day of 
hearing which necessitated Respondents prepare for those issues  and incur attorney 
fees and costs.  

ORDER

 It is therefore ordered that:

1. The Division sponsored independent medical examiner, Dr. Linda Mitchell, 
opined that Claimant sustained 0% permanent medical impairment as a result of his 
January 27, 1997, industrial injury.  This  opinion has not been overcome by clear and 
convincing evidence.  Therefore, Claimant has 0% permanent disability as a result of his 
industrial injury.

2. Respondent-Insurer shall pay to Claimant $1000.00, in a lump sum, for 
disfigurement.  Respondent-Insurer shall be given credit for any award for disfigurement 
already paid to Claimant.

3.   Claimant’s attorney, Chris Ingold, shall pay the total sum of $1,305.84 to 
David Dworkin for the attorney’s fees and costs incurred for the preparation to defend the 
temporary disability issues that were not ripe at the time of filing the application for 
hearing. 

 

4. Claimant raised the issue of a Constitutional challenge to the ripeness 
statute.  The Judge does not have jurisdiction to decide this issue.

DATED:  July 21, 2009

Barbara S. Henk



Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-764-408

ISSUES

 The issue for determination is permanent partial disability (PPD) benefits.  
Respondents seek to overcome the opinion of the Division independent medical 
examiner (DIME). 

FINDINGS OF FACT

 1. On June 25, 2008, in the course and scope of her employment, Claimant 
was lifting a resident into the shower by pivoting with the resident when Claimant twisted 
her lower back.  Claimant presented to Midtown Occupational Medicine where she came 
under the care of Heather Schmidt, MS, PA-C and Lawrence Cedillo, D.O.  Claimant 
reported to P.A. Schmidt that she was in a squatted position and pivoting to the right 
when Claimant felt a pop in the right low back.  P.A. Schmidt diagnosed a lumbar strain, 
prescribed medications, directed Claimant to physical therapy, and returned Claimant to 
work with restrictions. 

 2. On July 23, 2008, an MRI of the lumbar spine was completed at Denver 
Integrated Imaging North and interpreted by Samuel Ahn, M.D.  It was noted that at L4-5 
and L5-S1, there was mild diffuse disc bulges with mild loss of disc space height and disc 
desiccation. There was no central canal, lateral recess or neural foraminal stenosis.   
Facet joints and ligamentum flavum appeared within normal limits.  The final impression 
was mild diffuse disc bulges at L4-5 and L5-S1.  No neural impingement was noted and 
no other abnormalities were seen.  

 3. Due to lack of progress, Claimant was referred to Lawrence Lesnak, D.O. 
for an initial evaluation on July 23, 2008.  Dr. Lesnak felt that Claimant’s symptoms 
suggested right SI joint dysfunction.  Dr. Lesnak performed an SI joint injection on August 
6, 2008, that provided excellent relief for 3-4 days then symptoms subjectively worsened.  

 4. On August 13, 2008, Dr. Lesnak performed an EMG of the right lower 
extremity that was normal.  

 5. In late August 2008, Claimant quit her job with Employer and began working 
elsewhere. 

 6. On September 11, 2008, Claimant presented to Dr. Lesnak reporting that 
she had “improved dramatically.”  Claimant stated that she had some intermittent very 



mild low back discomfort primarily at nighttime.  Otherwise, Claimant had no symptoms at 
that point. Dr. Lesnak recommended no further diagnostic testing or interventional 
treatments, and opined that Claimant had attained maximum medical improvement 
(MMI). He found no evidence that Claimant had sustained any permanent functional 
impairment and he assigned no work restrictions.  He concluded that it was reasonable 
for Claimant to utilize occasional medications anticipating that those medications would 
be discontinued approximately two to three months post-MMI.  

 7. Claimant also presented to P.A. Schmidt on September 11, 2008, for a 
closing evaluation.  P.A. Schmidt noted that Claimant was  working full duty in a “no lifting 
facility” and that Claimant had been tolerating that work with no problems or 
complications. P.A. Schmidt had spoken with Dr. Lesnak concerning his 
recommendations of MMI and three months  of maintenance medications as well as  four 
to six sessions  of osteopathic manipulative therapy with Dr. Vavreck as post-MMI 
maintenance care.  P.A. Schmidt concluded that Claimant could return to work full duty as 
of September 11, 2008, with no restrictions.  She also stated that Claimant had attained 
MMI with no permanent impairment. Dr. Lesnak and Dr. Cedillo agreed with the 
assessment and plan. 

 8. On October 16, 2008, Dr. Lesnak examined Claimant and noted that 
Claimant continued to have some residual right buttock pain as well as  intermittent 
symptoms radiating into her right posterior thigh.  Claimant continued working full duty.  
On exam, the Claimant showed no signs of antalgic gait.  She was able to perform a full 
squat with rise without difficulty.  Lumbar spine range of motion was performed and 
revealed approximately 90-100 degrees of forward flexion at the waist with mild to 
moderate right-sided low back/superior buttock pain reproduction. Otherwise, the 
examination remained unchanged.  Dr. Lesnak concluded that Claimant remained at MMI 
and he found no evidence that Claimant had sustained any permanent functional 
impairment as a result of the occupational injury. He did not recommend any permanent 
work restrictions. 

9. On October 20, 2008, Respondents filed a Final Admission of Liability 
consistent with P.A. Schmidt’s and Dr. Lesnak’s September 11, 2008, assessments. 

 10. On November 24, 2008, Thomas W. Vavrek, D.O., completed a follow-up 
medical evaluation report in which he noted that Claimant had “multiple complaints…
unchanged since onset of treatment which began on 9/23/08…No new complaints  on 
exam today.”  As of that date, Claimant had completed six out of six visits with no 
subjective change in pain complaints.  Claimant had been non-compliant with therapeutic 
activities.  

 11. On January 15, 2009, Claimant presented to Christopher Ryan, M.D., for an 
independent medical examination.  Dr. Ryan diagnosed Claimant with chronic post-
traumatic myofascial lumbo-pelvic pain, worsened functionally following discharge and 
having been placed at MMI.  He noted that Claimant’s functional status had deteriorated 
and that Claimant was  no longer at MMI.  He assigned a 23% whole person permanent 



impairment rating, but noted that the rating would likely improve with some manual 
therapy.  Dr. Ryan assigned a 5% impairment rating, plus range of motion limitations of 
19%.  Straight leg raising showed 21 degrees right and 37 degrees left.  He also noted 
that technically Dr. Lesnak was correct in that Claimant had no specific disorder rating at 
the time of MMI because less than 6 months  had elapsed after the injury.  Dr. Ryan 
opined that Claimant now was entitled to a Table 53 rating for a specific disorder of the 
lumbar spine.  He recommended that Claimant undergo further treatment similar to that 
which she completed under the direction of Dr. Lesnak and Dr. Vavreck.

 12. On January 27, 2009, Cliff Gronseth, M.D., completed a DIME. Claimant 
reported constant 6/10 intensity aching pain across the right side of her low back, 
radiating along the sacrum into the medial aspect of the right thigh and over to the lateral 
aspect of the right leg and back again into the medial right foot.  She stated that the “pain 
is  about the same since this first happened.” She reported occasional numbness and 
burning sensation on the dorsum of her right foot.  

 13. In his  examination during the DIME, Dr. Gronseth noted moderate pain 
behaviors, including slow guarded movements, exclamation of pain and clutching the 
back at times.  He noted inconsistency between supine versus seated straight leg raise 
and tendency for slight giveaway weakness during the right lower extremity strength 
testing.  Claimant had an overall 3/5 Waddell’s signs.  Lumbar spine range of motion was 
painful in all directions.  The measurements were considered internally valid, but the 
effort was of marginal credibility. The impression was that of lumbosacral sprain/strain 
injury with possible right sacroiliac joint disorder.  Dr. Gronseth queried symptom 
magnification/functional overlay. 

 14. In the Discussion section of his  DIME report, Dr. Gronseth noted that 
Claimant demonstrated “significant movement restrictions and voluntary guarding” on 
exam.  Again he noted 3/5 positive Waddell’s signs and moderate pain behaviors.  He 
specifically stated that, “It is difficult to discern fact from fiction in this  claim.  Her straight 
leg test today on the right was limited to 4 degrees, while 12 days prior it was  up to 20 
degrees.”  Dr. Gronseth stated that, “The inconsistencies on today’s presentation 
compared to the prior notes are significant.  She does not demonstrate any clear 
objective radiculopathy type picture from the lumbar disc degeneration seen on MRI.”  
Finally, Dr. Gronseth documented that, “She reports to me that this  is  her current average 
daily pain level and yet her mannerisms are almost incompatible with functional living.”  
  
 15. Dr. Gronseth concluded that Claimant did not need surgery, but might 
benefit from additional maintenance care including osteopathic manipulation and possible 
further injections.  Claimant could also take oral pain medications for the next year along 
with osteopathic manipulation.  Finally, Dr. Gronseth considered Claimant to be at 
maximum medical improvement as of November 24, 2008, the last date of follow up with 
Dr. Vavreck. Dr. Gronseth assigned a total 16% whole person permanent impairment for 
the lumbar spine (5% per Table 53 of the AMA Guides, and 12% for limited range of 
motion per Tables 60 and 61 of the AMA Guides).   



16. On April 17, 2009, ATP Lawrence Cedillo, D.O. performed a one-time 
follow-up evaluation.  He documented that Claimant’s  history was inconsistent and 
confused, and Claimant and her husband were very frustrated and argumentative when 
Dr. Cedillo would not prescribe additional pain medications without further liver and 
kidney testing.  On physical exam, Claimant’s range of motion testing was “inconsistent 
and invalid” compared to those taken by Dr. Lesnak and Dr. Gronseth.  Dr. Cedillo stated, 
“In light of the significant inconsistencies, pain behaviors, and symptom magnification, 
and considering the DIME report…who documents same…I am recommending a re-
evaluation with Dr. Lesnak.” 

17. On April 20, 2009, Dr. Lesnak re-evaluated the Claimant for the first time 
following the DIME.  Claimant reported that her symptoms had not changed since Dr. 
Lesnak’s prior exam, and that she was currently working on a full-time basis  without 
restrictions.  Again, Claimant had no signs of an antalgic gait. On exam, Claimant 
“exhibited several pain behaviors during today’s  evaluation and exhibited 3/5 Waddell’s 
signs.” Dr. Lesnak reviewed the DIME report wherein Claimant had “exhibited numerous 
pain behaviors and nonphysiologic findings and her effort was submaximal during range 
of motion testing.”  He stated that, “According to the AMA Guides, when range of motion 
is  limited by pain, fear of pain or neuromuscular inhibition, or poor/submaximal effort, 
range of motion measurements cannot be utilized for the purposes of calculating an 
impairment rating.”  (emphasis in the original).

18. Dr. Lesnak completed a follow-up evaluation on May 20, 2009.  Claimant 
reported no changes in symptoms, and she continued to exhibit several pain behaviors 
and nonphysiologic findings, including 3-4/5 positive Waddell signs.  

19. On May 22, 2009, Dr. Cedillo performed a post-MMI maintenance 
evaluation and stated in his  report, “I do agreed with Dr. Lesnak’s impairment rating and I 
agree with his opinion of his review of the DIME rating in regards to this case.”  He further 
agreed with Dr. Lesnak’s recommendations for maintenance care and discharged 
Claimant to Dr. Lesnak’s care.  

20. Dr. Lesnak, a treating physician, is an expert in physical medicine and 
rehabilitation.  Dr. Lesnak is board certified and Level II accredited with the Division of 
Workers’ Compensation.  

21. Dr. Lesnak noted during his  physical examination of Claimant on 
September 11, 2008, that Claimant’s condition had virtually resolved with Claimant 
reporting dramatic improvement and only mild low back discomfort.  The exam and 
Claimant’s reports of pain were inconsistent with Claimant’s presentation prior to that 
date.   An EMG of the right lower extremity showed no abnormalities.  Dr. Lesnak was of 
the opinion that the findings  on MRI of the lumbar spine showed that there was no pain 
generator consistent with Claimant’s prior complaints.  He determined that Claimant had 
attained MMI with no permanent impairment and she required no work restrictions. 



22. Dr. Lesnak testified that he again evaluated Claimant on October 16, 2008, 
and his  opinion was  that Claimant remained at MMI with no permanent impairment.  As 
during his prior examination, Claimant had full range of motion in the lumbar spine.  For 
example, Claimant’s forward flexion was 90 degrees  whereas it was 90-100 degrees 
previously, and Claimant could perform a full squat during both examinations. 

23. Dr. Lesnak reviewed Dr. Gronseth’s DIME report and again examined 
Claimant on April 20, 2009.  Dr. Lesnak testified that he continued to agree with Dr. 
Gronseth and Dr. Cedillo that Claimant remained at MMI.   His examination of Claimant 
was essentially unchanged except for pain behaviors  and submaximal effort during his 
examination, and he noted the same problems in Dr. Gronseth’s DIME.  Dr. Lesnak again 
opined that due to Claimant’s pain behaviors and submaximal efforts on examination, 
range of motion measurements should not have been used for purposes of calculating 
the permanent impairment rating.  

24. Dr. Lesnak testified that, according to the AMA Guides and the Division 
Level II training courses, once something indicates  submaximal effort on the part of the 
patient, then the examiner cannot use range of motion measurements even if the 
measurements themselves are internally valid. Dr. Lesnak noted that Claimant’s anatomic 
restrictions were inconsistent and varied from provider to provider.   He noted that the 
DIME physician found significant movement restrictions and voluntary guarding on exam.  
Claimant had multiple pain behaviors and the range of motion inconsistent with prior 
exams.  Dr. Lesnak testified that Claimant’s range of motion at the time of the DIME 
compared to Dr. Ryan’s  testing, Dr. Cedillo’s tests, and the tests  conducted by Dr. Lesnak 
were “quite different” and “wildly different.” Thus, the range of motion measurements on 
one particular day, as in the case of the DIME here, cannot be seen as valid and cannot 
be utilized for the purpose of calculating an impairment rating.

25. Dr. Lesnak testified with respect to the AMA Guides on page 78 which he 
referenced in his April 20, 2009, report.  He stated that when discussing “reproducibility” 
and range of motion, the AMA Guides are referencing all range of motion between 
providers and throughout the case, not simply reproducibility and consistency on one day 
of testing.   If a claimant’s  range of motion is wildly different from day to day and from 
provider to provider, as  it was here, even if the range of motion measurements are 
internally valid during a specific examination, they cannot be considered valid in the 
overall picture.  

26. Dr. Lesnak testified that when physicians are considering range of motion 
measurements for purposes of determining a permanent impairment rating, they must 
include the history and mechanism of injury, medical records, diagnostic tests, range of 
motion measurements from prior examinations, etc.  That process is taught in the Level II 
course and “that’s how we do impairment ratings.” 

27. Dr. Lesnak further testified that although Dr. Gronseth’s measurements 
were at first glance “internally valid” under the AMA Guides, the Guides also require that 
inconsistencies documented on previous clinical examinations  and during the DIME 



measurements must be reconciled.   That process is spelled out not only in the AMA 
Guides but also in the Division Interpretive Bulletin and Level II training.  The AMA 
Guides require communication with the prior physicians or perhaps further testing to 
resolve the discrepancy. There is no evidence that Dr. Gronseth did either. 

28. The Division requires that further clinical investigation be carried out as 
generally they do not expect DIME physicians to communicate with treating physicians.  
Dr. Gronseth did not suggest further diagnostic testing and he did not invalidate the range 
of motion and request that Claimant return for repeat measurements.   Though this  would 
have been a reasonable approach had it been taken, Dr. Lesnak testified that close 
examination of the prior medical reports and the frequent notation of non-organic findings 
when coupled with Dr. Gronseth’s own documentation of Claimant’s  inconsistent efforts 
and non-physiologic findings would have been enough to invalidate the range of motion.  

29. Dr. Gronseth did not resolve the discrepancies  in the findings prior to 
issuing his DIME report, he did not discuss any resolution of the discrepancies, and did 
not request additional testing prior to issuing the impairment rating.  

30. Dr. Lesnak testified that Dr. Gronseth’s  report and examination were not 
done in accordance with the AMA Guides criteria as Dr. Gronseth did not perform the 
extra step of correlating his findings  with the prior examining or treating physicians.   Dr. 
Lesnak noted that the range of motion measurements  completed by Dr. Ryan less than 
two weeks earlier were “wildly different.” Furthermore, at MMI and then only a few months 
earlier in October 2008, there were no range of motion deficits.  With respect to Dr. 
Ryan’s findings and opinions, Dr. Lesnak stated that you must read between the lines as 
the tests  are not consistent and are invalid with the medical records.  Therefore, the 
permanent impairment number that Dr. Ryan assigned “doesn’t matter” as it was 
incorrect and not valid.

31. Dr. Lesnak opined at hearing that Dr. Gronseth used range of motion 
measurements on the day of the DIME only and failed to reconcile the discrepancies in 
the records and even on his own exam. The impairment must be based on “anatomic 
restriction” and one cannot use range of motion for purposes of an impairment rating 
under those circumstances as they were “wrong.”  

32. Finally, Dr. Lesnak testified that at the time of MMI, Claimant had no 
permanent impairment and did not qualify for a Table 53 specific disorders rating for the 
lumbar spine.   However, as of Dr. Lesnak’s last examination in May 2009, he testified 
that he agreed with Dr. Gronseth and with Dr. Ryan that Claimant is now entitled to a 5% 
whole person permanent rating per Table 53 of the AMA Guides.  

CONCLUSIONS OF LAW

The DIME physician must rate impairment in accordance with the provisions of the AMA 
Guides. Section 8-42-101(3.7), C.R.S.; Section 8-42-107(8)(c), C.R.S.; Wilson v. 
Industrial Claim Appeals Office, 81 P.3d 1117 (Colo.App. 2003). Whether the DIME 
physician properly applied the AMA Guides, and ultimately whether the rating has been 



overcome by clear and convincing evidence, are issues of fact. Wackenhut Corp. v. 
Industrial Claim Appeals Office, 17 P.3d 2002 (Colo.App. 2000).

Clear and convincing evidence is that quantum and quality of evidence which renders a 
factual proposition highly probable and free from serious  or substantial doubt.  Thus, the 
party challenging the DIME physician's finding must produce evidence showing it highly 
probable the DIME physician’s  finding concerning impairment is incorrect.  Metro Moving 
and Storage Co. v. Gussert, 914 P.2d 411 (Colo.App. 1995).  The question of whether the 
party challenging the DIME physician’s  finding regarding MMI has overcome the finding 
by clear and convincing evidence is one of fact.

Where it is determined that the DIME physician's rating has been overcome, the question 
of the claimant's  correct impairment rating then becomes a question of fact. The only 
limitation is that the findings must be supported by the record and be consistent with the 
AMA Guides and other rating protocols. Thus, once it is  determined that the DIME's rating 
has been overcome, the claimant's impairment rating is based upon the lesser burden of 
a preponderance of the evidence. Garlets v. Memorial Hospital, W.C. No. 4-336-566 
(ICAO, September 5, 2001).  It is not required that the overall impairment rating be 
dissected the into its  numerous component parts and determine whether each part or 
sub-part has been overcome by clear and convincing evidence.  Diaz Deleon v. Whole 
Foods Market, Inc., W.C. No. 4-600-477 (ICAO, November 16, 2006).

The purpose of the Workers’ Compensation Act of Colorado, Sections 8-40-101, C.R.S., 
et seq., is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of litigation.  
Section 8-40-102 (1), C.R.S. The facts in a workers’ compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of the respondents.  Section 8-43-201 C.R.S.

A workers’ compensation case is  decided on its merits.  Section 8-43-201, C.R.S.  The 
Judge’s factual findings concern only evidence and inferences found to be dispositive of 
the issues  involved.  The Judge need not address every piece of evidence or every 
inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo.App. 2000).

In deciding whether a party has met the respective burden of proof, the Judge is 
empowered “to resolve conflicts  in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo.App. 2002).

Respondents assert that they have overcome the DIME opinion of Cliff Gronseth, M.D., 
by clear and convincing evidence.  Dr. Gronseth improperly applied, or failed to apply, the 
AMA Guides and Division Level II training when he utilized and included invalid range of 
motion measurements in the overall permanent impairment rating he assigned for 
Claimant’s lumbar spine condition on January 27, 2009.  This is not a question of range 



of motion discrepancies between treating physicians and the DIME findings, nor which 
range of motion measurements are more accurate. Rather, the issue presented is 
whether range of motion measurements should have been included in the DIME rating in 
the first instance.    

The issue is driven by inconsistencies in Claimant’s  presentation, inconsistent statements 
Claimant made to her treating physicians regarding her subjective reports of pain, and 
inconsistent physical examinations including range of motion measurements.  According 
to the AMA Guides, the Division’s Level II training, and Dr. Lesnak’s credible expert 
medical opinion, Dr. Gronseth should not have used abnormal lumbar spine range of 
motion for purposes of calculating Claimant’s permanent impairment. First, Dr. Gronseth 
improperly relied upon, without explanation, range of motion measurements that were not 
clinically correlated on physical examination and were discrepant when compared with 
the medical record as a whole.   Claimant’s  presentation from one day to the next, and 
from one physician to the next, were “wildly” inconsistent and “different” as  Dr. Lesnak 
described in his testimony.  For example, on the date of MMI, both Dr. Lesnak and P.A. 
Schmidt noted that Claimant had no range of motion deficits and there was no basis  for a 
permanent impairment rating or permanent work restrictions.  

The conclusions of Dr. Lesnak and P.A. Schmidt remained true on October 16, 2008, 
when Dr. Lesnak conducted a follow-up examination of Claimant.   However, only three 
months later, in January 2009, Claimant presented to Dr. Ryan and then to Dr. Gronseth 
with restricted range of motion.  Even those deficits  and Claimant’s presentation between 
Dr. Ryan and Dr. Gronseth were “wildly different” despite the examinations  being only 
twelve days apart.  

Dr. Gronseth included measurements which, while they may have been “internally valid” 
on the day the DIME was completed, were not “valid” according to the examinations  and 
analysis of the treating physicians, including Dr. Lesnak.   For example, Dr. Gronseth 
noted that Claimant’s straight leg raise test on the right at the time of the DIME was 
limited to four degrees, while twelve days prior at the IME with Dr. Ryan it was up to 20 
degrees. Dr. Gronseth made no attempt to reconcile the discrepancy and included the 
unexplained deficits. In Dr. Lesnak’s opinion, the measurements Dr. Gronseth performed 
regarding loss of range of motion for lumbar flexion and extension were not reasonable 
and were inconsistent with the medical history.    

Based on the discrepancies in the medical record compared to Dr. Gronseth’s findings, 
Dr. Gronseth was obliged under the AMA Guides to either further investigate the findings 
through comparison with prior medical records  or to further clinically evaluate the 
measurements before relying upon them. One way to accomplish this would be to look 
closely at the clinical data over the last six to twelve months.  There is no instance in his 
report where Dr. Gronseth discussed the differences between his findings and those of 
the treating physicians and Dr. Ryan.  Dr. Gronseth made no attempt to reconcile the 
significant discrepancies in the record.  He simply, and improperly, applied the range of 
motion deficits he found on the date of the DIME.
 



Second, the range of motion measurements that Dr. Gronseth found were not consistent 
even within his own examination. Dr. Gronseth found that Claimant had “significant 
movement restrictions and voluntary guarding” on exam, 3/5 positive Waddell’s  signs, 
and pain behaviors.  He stated in his report that, “It is difficult to discern fact from fiction in 
this  claim.”  He further documented that Claimant “reports to me that this  is  her current 
average daily pain level and yet her mannerisms are almost incompatible with functional 
living.  Dr. Gronseth improperly included range of motion measurements when Claimant’s 
efforts were clearly submaximal and unexplained.  

Dr. Gronseth found nonorganic findings upon physical examination.  Dr. Lesnak credibly 
testified that such findings would be a sufficient reason, even absent other evidence, to 
invalidate the range of motion measurements and perform additional investigation prior to 
assigning medical impairment for the loss of range of motion.  At that point, the AMA 
Guides require an explanation by the physician performing the rating.  Dr. Gronseth 
provided no explanation for Claimant’s  submaximal and diminished efforts and 
presentation, and he did not reconcile the discrepancies in the medical history. Dr. 
Lesnak credibly testified that inclusion of range of motion measurements  under such 
circumstances is improper and “wrong”, and invalidates the impairment rating Dr. 
Gronseth provided.  

Third, Dr. Gronseth found no objective evidence and he could not provide an explanation 
for Claimant’s  alleged lumbosacral sprain/strain and possible right sacroiliac disorder. Dr. 
Gronseth’s impression was documented as, “Query symptom magnification/functional 
overlay.” He noted that, “the inconsistencies on today’s  presentation compared to the 
prior notes are significant.  She does not demonstrate any clear objective radiculopathy 
type picture from the lumbar disc degeneration seen on MRI. She appears to have a 
mechanical type pain, perhaps from sacral disorder…There is no objective evidence for 
nerve damage, or any leg problems…this is her current average daily pain level and yet 
her mannerisms are almost incompatible with functional living.”     

Despite the lack of objective evidence, and without further explanation even though Dr. 
Gronseth documented the significant discrepancies in the record, Dr. Gronseth 
improperly included invalid range of motion measurements in the permanent impairment 
rating that he assigned.  Dr. Lesnak credibly testified, and in his April 20, 2009, report 
stated that, according to the AMA Guides and the Division’s  Level II training, any range of 
motion measurements of the lumbar spine as noted by Dr. Gronseth cannot be utilized for 
the purpose of an impairment rating.  Dr. Cedillo agreed with Dr. Lesnak’s  assessment 
both with respect to invalidity of the DIME rating and permanent impairment.   

When the record in this matter is considered as  a whole, there is  substantial doubt 
regarding the correctness  of Dr. Gronseth’s impairment rating.  Dr. Gronseth failed to 
properly apply the AMA Guides and the Division Level II training regarding use of invalid 
range of motion and calculating permanent impairment. 

From the evidence presented, it is highly probable that the ratings  Claimant received after 
October 20, 2008, were either based on a worsening of condition after MMI, or symptom 



magnification and sub-maximum effort. Respondents have established by clear and 
convincing evidence that the rating of the DIME physician was incorrect. 

 Claimant has failed to establish by a preponderance of the evidence that she 
sustained any permanent impairment as a result of the compensable injury.  Claimant is 
not entitled to any permanent partial disability benefits. 

ORDER

 It is therefore ordered that Insurer is  not liable for permanent partial disability 
benefits. 

DATED:  July 21, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-647-380

ISSUES

Claimant seeks to reopen the underlying workers’ compensation claim based upon 
a worsening of condition.

FINDINGS OF FACT

1.Claimant suffered an admitted work related injury to his left shoulder while 
working for the Respondent-Employer on March 22, 2005.

2.During treatment by Dr. Ogrodnick it was noted on May 5, 2005, that the results 
of Claimant’s MRI indicated “a short high-grade partial tear of the rotator cuff, 
subscapularis tendinosis and a minimal acromial spurring.”

3.Claimant received a steroid injection on May 5, 2005.

4.On May 19, 2005 Claimant was examined and found to have full rotator cuff 
strength.  Claimant was  still experiencing pain in his left shoulder and Claimant received 
a prescription for 800 mg of Motrin and Vicodin.  Claimant was then referred to 
orthopedics.

5.Claimant received steroid injections from Dr. Walden, the orthopedist. 



6.Claimant was placed at maximum medical improvement for this injury on August 
15, 2005 and a final admission of liability (FAL) was filed on September 30, 2005.

7.Subsequent to the filing of the FAL Claimant has not experienced any events, 
traumatic or otherwise, to his left shoulder area that would necessitate an analysis 
concerning subsequent intervening events. 

8.Claimant had an MRI of his  left shoulder completed on July 8, 2008.  This MRI 
indicated that Claimant’s left shoulder condition had worsened over time since being 
placed at MMI.  This MRI was accomplished at the request of Claimant’s primary care 
physician, Dr. Bird.  

9.On August 4, 2008 Claimant underwent left shoulder surgery by Dr. Devanny.

10.The surgery revealed that Claimant’s original tear had worsened.

11.On November 12, 2008 Claimant filed a petition to reopen.

12.Notice of the hearing herein was provided to the Respondent-Insurer by 
certificate of service dated April 9, 2009.  Claimant verified the address being used for the 
Respondent-Insurer.

13.Respondents did not appear in person or through representation.

14.Claimant was allowed to present his case as  notice was proper and the 
Claimant had the burden of proof.

15.Claimant testified at hearing and the ALJ finds Claimant to be credible.

16.Claimant has established by a preponderance of the evidence that as of July 
08, 2008 Claimant’s original workers’ compensation injury from March 22, 2005 had 
worsened subsequent to being placed at MMI on August 15, 2005.

17.Claimant’s request to reopen his claim herein is appropriate.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions 
of law:

1.The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits  to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  
Claimant shoulders the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 



the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights  of the Claimant nor in 
favor of the rights of respondents.  Section 8-43-201, supra.   

2.When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201, supra.  The 
ALJ’s factual findings concern only evidence and inferences that are found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

3.The Claimant seeks to reopen W.C. No. 4-647-380 (March 22, 2005 injury) 
based on a worsened condition.  The Claimant implicitly contends that as a direct 
and proximate result of the left shoulder injury he was left in a weakened 
condition that ultimately worsened.  

4.Section 8-43-303(1), C.R.S., provides that an award may be reopened on 
the ground of, inter alia, change in condition.  Claimant shoulders the burden of 
proving his  condition has  changed and his entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, supra; see Osborne v. 
Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A change in condition 
refers  either to change in the condition of the original compensable injury or to a 
change in Claimant's physical or mental condition, which can be causally related 
to the original injury.  Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 1082 
(Colo. App. 2002); Chavez v. Industrial Commission, 714 P.2d 1328 (Colo. App. 
1985).  Reopening is warranted if the Claimant proves that additional medical 
treatment is  needed.  Richards v. Industrial Claim Appeals Office, 996 P.2d 756 
(Colo. App. 2000); Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. 
App. 1988).

5.Colorado recognizes  the “chain of causation” analysis holding that results 
flowing proximately and naturally from an industrial injury are considered to be 
compensable consequences of the injury.  Thus, if the industrial injury leaves the 
body in a weakened condition and the weakened condition plays a causative role 
in producing additional disability the disability is a compensable consequence of 
the industrial injury.  Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 
(1970); Price Mine Service, Inc. v. Industrial Claim Appeals Office, 64 P.3d 936 
(Colo. App. 2003); Jarosinski v. Industrial Claim Appeals Office, supra.  



6.The ALJ concludes the Claimant proved it is more probably true than not 
that the March 22, 2005 industrial injury to the Claimant’s  left shoulder caused a 
weakened condition (inability to use the left upper extremity because of pain and 
restriction) that existed when the Claimant returned to work after being placed at 
MMI.  The weakness of the left shoulder ultimately caused a deterioration of 
Claimant’s left shoulder condition.  Therefore, the ALJ concludes the Claimant 
proved a worsened condition causally-related to the original industrial injury of 
March 22, 2005, and that the Claimant now needs additional medical treatment 
as a result of the worsening of condition.

7.In reaching this conclusion the ALJ credits  the testimony of the Claimant.  
The ALJ concludes the Claimant’s testimony is corroborated by the medical 
reports of Dr. Devanny, as well as the MRI’s completed in 2005 and 2008.  

8.The ALJ concludes that as of July 08, 2008 Claimant was no longer at MMI 
and needed a referral to an orthopedic surgeon for evaluation and treatment.  
Thus, the Claimant has shown it is more probably true than not that the 
worsened condition has resulted in the need for medical treatment.  

 

ORDER

 It is therefore ordered that:

1.The Claimant’s petition to reopen W.C. No. 4-647-380 is granted.

2.The Respondent-Insurer shall pay interest to Claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.

3.All matters not determined herein are reserved for future determination.

DATE: July 22, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-676-410

ISSUES

The issue to be determined by this decision is the following:  



Whether Respondents April 4, 2008 Final Admission of Liability should be stricken 
as being void ab intio.

FINDINGS OF FACT

1. Claimant sustained an admitted work injury to his right shoulder on August 16, 
2005 while working for the Respondent-Employer.  

2. Claimant was initially placed at MMI on May 23, 2007 by Dr. Reasoner.  Dr. 
Richman conducted a Division IME on August 29, 2007 and found further testing 
necessary, taking Claimant off of MMI.  Respondents filed a general admission 
consistent with Dr. Richman’s  report.  A complete copy of Dr. Richman’s  August 29, 
2007 Division IME report was attached to the general admission of liability.  

3. Additional treatment consistent with the recommendations of Division IME was 
completed by Dr. Reasoner.  A request and notification for “Follow-up IME” was 
requested on February 21, 2008. The notice provided Claimant and his attorney with 
the date of the follow-up appointment with the Division IME – March 26, 2008.

4. Dr. Richman reexamined Claimant on March 26, 2008 and concluded Claimant 
had reached MMI with impairment on November 9, 2007.  The Division IME’s  report 
consisted of 4 pages, including an “IME Examiner’s Summary Sheet” and a 3 page 
narrative report.  The report did not include any “worksheets.”  

5. Dr. Richman testified that he did not complete range of motion worksheets as 
part of his March 26, 2008 Division IME.  Dr. Richman testified Claimant had range of 
motion deficits on March 26, 2009 similar to the range of motion found in his  earlier 
examination of Claimant on August 29, 2007 when he found Claimant not at MMI and 
in need of additional treatment.  Claimant’s  lack of response to the treatment he 
suggested led Dr. Richman to conclude Claimant’s  impairment was  greater than the 
impairment that would have been found had he used only Claimant’s range of motion 
deficits.  Under Dr. Richman’s measurements, Claimant would be entitled to a 15% 
upper extremity rating.  Dr. Richman did not believe this  would adequately address 
the impairment sustained by Claimant with this injury - a massive inoperable rotator 
cuff tear in his right shoulder.

6. Because impairment based on range of motion deficits did not adequately 
address Claimant’s impairment in his opinion, Dr. Richman looked elsewhere in the 
AMA Guides for a suitable impairment scheme for Claimant’s right shoulder injury that 
would increase the amount of impairment given to Claimant beyond that which would 
have been provided if he used range of motion to address impairment.  Dr. Richman 
opined through his  Level 2 training and his review of the AMA Guides that page 52 of 
the AMA Guides under “Other musculoskeletal system defect” allowed for him to give 
Claimant a higher impairment rating for his  inoperable rotator cuff tear.  Dr. Richman 
noted that the example on page 52 described Claimant’s  condition well.  Dr. Richman 
opined that Table 19 of the AMA Guides better addressed Claimant’s  massive rotator 



cuff tear than using range of motion deficits.  Table 19 provides impairment for joints 
following arthropathy and, while Claimant did not have that surgery, his shoulder was 
comparable to a person following shoulder arthropathy.  Dr. Richman opined this 
rating was consistent with the directions at page 52 of the AMA Guides.  

7. Dr. Richman found a 30% upper extremity impairment rating was more 
accurate than impairment based on Claimant’s  loss of range of motion.  The rating 
was not predicated on Claimant’s range of motion deficits.  Impairment based on 
range motion deficits would have left Claimant with a smaller impairment rating.  Dr. 
Richman opined that range of motion deficits  of Claimant’s  shoulder did not reflect the 
true extent of musculoskeletal defect.  He therefore used the discretionary guidance 
at page 52 of the AMA Guides to give Claimant a greater impairment rating.  

8. Dr. Richman testified his rating was not predicated on Claimant’s range of 
motion deficits, so no range of motion worksheet was completed or attached to his 
Division IME report.

9. Dr. Richman testified that the report attached to Respondents FAL at 
Respondents’ C was a complete and accurate copy of his March 26, 2008 report.  Dr. 
Richman testified that he received notice from the Division of Workers’ Compensation 
that his Division IME was “complete.”

10.The parties stipulated that Respondents’ C was a complete copy of the FAL 
with attachments as filed by respondents on April 4, 2008.

11.No objection or application for hearing was filed in response to the April 4, 2008 
FAL and the claim closed on May 4, 2008.

12.After the claim closed, Claimant, through counsel, filed a motion on June 20, 
2008 to set aside the April 4, 2008 FAL.  In the motion, Claimant alleged respondents 
“did not attach to the final admission of liability the worksheets completed by the 
Division IME.”  Respondents  objected to the motion to set aside the FAL, indicating 
the report attached to the FAL was not “incomplete.”  Prehearing ALJ Jaynes initially 
granted Claimant’s motion on July 3, 2008. 

13.Respondents’ filed a motion to reconsider Prehearing ALJ Jaynes’ Order, 
indicating Claimant’s assumption that worksheets were completed but not attached to 
the FAL was erroneous.  The Division IME’s office indicated no worksheets were 
completed in conjunction with the Division IME’s March 26, 2008 report and that the 4 
page report attached to the FAL was the complete report of the Division IME.   Judge 
Jaynes reversed his  prior order and issued an order denying Claimant’s motion to set 
aside the FAL on August 15, 2008.  

14.On November 12, 2008, Claimant filed an application for hearing on the issue 
of his motion to set aside the April 4, 2008 FAL.  Respondents filed a response to 
application for hearing asserting the claim is closed, that the FAL was properly filed, 



and that Judge Jaynes had issued an order denying the relief requested by Claimant.  

15.  Claimant filed another application for hearing on the same issue on February 
5, 2009.  Respondents filed a response to application for hearing on February 23, 
2009, again asserting the claim is  closed, that the FAL was properly filed, and that 
Judge Jaynes had issued an order denying the relief requested by Claimant. The 
matter was set for hearing in Colorado Springs  on May 27, 2009 at 1:30 p.m. and was 
completed the same day.  The parties  were given the opportunity to provide position 
statements to the ALJ.  Both parties submitted position statements.  A Summary Order 
denying Claimant’s request that the April 4, 2008 FAL be stricken as void ab  initio was 
served on July 7, 2009.  Claimant timely requested specific findings of fact, 
conclusions of law and order.  

16.Dr. Richman testified credibly that his  impairment rating was not predicated on 
range of motion deficits found in Claimant’s shoulder and, therefore, he did not 
complete range of motion worksheets as part of his March 26, 2008 Division IME 
report.  Dr. Richman found a 30% upper extremity impairment rating was more 
accurate than impairment based on Claimant’s loss of range of motion.  Dr. Richman 
opined Claimant’s  impairment was 30% of the upper extremity.  The rating was not 
predicated on Claimant’s range of motion deficits.  Impairment based on range motion 
deficits would have left Claimant with a smaller impairment rating.  Dr. Richman 
opined that range of motion deficits of Claimant’s shoulder did not reflect the true 
extent of musculoskeletal defect.  He therefore used the discretionary guidance at 
page 52 of the AMA Guides to give Claimant a greater impairment rating.  

17.The claim was closed by the FAL filed by Respondents on April 4, 2008, which 
attached a complete copy of the Division IME’s March 26, 2008 report.  Claimant has 
failed to prove that the FAL is void or that it should be set aside.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure the 
quick and efficient delivery of disability and medical benefits  to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. §8-40- 102
(1), C.R.S. A Claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence. §8-42-101, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 
275 (Colo. App. 2004). The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of 
the employer. §8-43-201, C.R.S. A Workers' Compensation case is  decided on its 
merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 



a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. 
App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

4. Section 8-43-203(2) (b) (II), C.R.S. provides, in relevant part, that a claim “will 
be automatically closed as to the issues admitted in the final admission if the Claimant 
does not, within thirty days after the date of the final admission, contest the final 
admission in writing and request a hearing on any disputed issues that are ripe for 
hearing . . .”. Once a claim has been closed it may only be reopened on the grounds 
stated in §8-43-303, C.R.S.; see Peregroy v. Industrial Claim Appeals Office, 87 P.3d 
261, 263 (Colo. App. 2004).

5. As found, Claimant did not object or apply for a hearing on all ripe issues within 
30 days of the filing of the April 4, 2008 FAL.  As a result, Claimant’s claim closed by 
operation of law with regard to all issues on May 4, 2008.

6. Nevertheless, Claimant asserts that, because the April 4, 2008 was void ab 
initio, his claim remained open. Section 8-43-203(2) (b) (II), C.R.S. provides that when 
a FAL “is predicated upon medical reports, such reports shall accompany the final 
admission.” One of the purposes of §8-43-203(2)(b)(II), C.R.S. is to provide a 
Claimant with notice regarding the exact basis of admitted or denied liability so that he 
can make an informed decision about whether to challenge the FAL. Silva v. Poudre 
School Dist., W.C. No. 4-651-643 (ICAP, Apr. 30, 2008).

7. W.C.R.P. Rule 5-5(A) also provides that when a FAL is predicated upon 
medical reports, the reports, along with the worksheets  or other evaluation information 
associated with an impairment rating, shall accompany the FAL. Therefore, when a 
medical report is  not attached to a FAL, the FAL is  insufficient to close the claim. Avila 
v. Universal Forest Prod., W.C. No. 4-477-247 (ICAP Aug. 25, 2004).

8. As found, Respondents complied with both §8-43-203(2)(b)(II) and W.C.R.P. 
Rule 5.5(A) in filing the April 4, 2008 FAL.  Respondents  attached a complete copy of 
the Division IME’s report to the April 4, 2008 FAL.  Claimant’s  argument that non-
existent range of motion worksheets must be attached in order for the FAL to be valid 
is without merit.  

9. The Division IME’s  impairment rating was not predicated on Claimant’s range 
of motion deficits.   The Division IME did include the range of motion measurements in 
the body of his Division IME report, but did not complete a range of motion worksheet 



because he opined the range of motion deficits would have been inadequate to 
address the extent of Claimant’s impairment.  

10.Using the discretionary authority found in the AMA Guides  at page 52 under 
“Other musculoskeletal system defects,” Dr. Richman opined an impairment rating 
based Claimant’s massive rotator cuff tear was better addressed by Table 19 of the 
AMA Guides.  Table 19 provides impairment for joints following arthropathy.  
Impairment based on range motion deficits would have left Claimant with a smaller 
impairment rating.  Dr. Richman opined that range of motion deficits  of Claimant’s 
shoulder did not reflect the true extent of musculoskeletal defect.  He therefore used 
the discretionary guidance at page 52 of the AMA Guides to give Claimant a greater 
impairment rating.    

11.The claim was closed by the FAL filed by Respondents on April 4, 2008, which 
attached a complete copy of the Division IME’s March 26, 2008 report.  Claimant has 
failed to prove that the FAL is void or that it should be set aside.

ORDER

 It is therefore ordered that:

Claimant’s request to strike the final admission of liability as being void ab initio is  denied 
and dismissed.

Any and all issues not determined herein are reserved for future decision.

DATE: July 22, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-679-362

ISSUES

 Did the claimant prove by clear and convincing evidence that the Division-
sponsored independent medical examination physician incorrectly apportioned the 
claimant’s permanent impairment rating based on a prior injury?

 What is the claimant’s average weekly wage considering that the claimant became 
disabled more than two years after the date of the injury?



 Is the claimant entitled to an award of disfigurement benefits  and, if so, how 
much?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following 
findings of fact:

This  matter was submitted without the presentation of any live testimony concerning the 
substantive issues of permanent disability and average weekly wage.  At the hearing only 
the claimant’s  attorney, Mr. Morrell appeared.  Mr. Morrell stated that he would work with 
respondent’s counsel concerning the submission of agreed upon exhibits.  On July 10, 
2009, the attorneys for both parties  submitted a signed Stipulation agreeing that the ALJ 
shall consider as evidence Claimant’s Exhibits  1 through 4 and Respondent’s  Exhibits A 
through I.  These documents shall be considered by the ALJ.

The claimant sustained a compensable low back injury on February 8, 2006, while 
employed as a brisket bone operator for the employer.  The February 8, 2006 injury is the 
subject of this claim.

The claimant sustained a prior industrial injury to his low back on September 19, 2001, 
while working for the employer.  An MRI performed in December 2001 revealed a left-
sided disk protrusion at L4-L5 and a large left disk herniation at L5-S1.  Dr. Robert Thiel, 
M.D., treated the claimant for the 2001 injury and placed him at maximum medical 
improvement (MMI) on March 21, 2002.  Dr. Thiel assessed a 14 percent whole person 
impairment consisting of 7 percent impairment for reduced range of motion in the lumbar 
spine (4 percent lumbar flexion, 2 percent lumbar extension, 0 for right lateral flexion, 1 
percent left lateral flexion) and 7 percent impairment for a specific disorder of the lumbar 
spine.  

Dr. Thiel, also treated the claimant for the February 2006 industrial injury.  Following a 
course of conservative treatment, Dr. Thiel initially placed the claimant at MMI on 
February 13, 2007.  

On July 25, 2007, Dr. Erasmus Morfe, D.O., performed a Division-sponsored independent 
medical examination (DIME).  Dr. Morfe noted that the most recent MRI of May 10, 2006, 
showed broad-based disk protrusions at L4-5 and L5-S1, moderate and left lateral 
stenosis at L4-5, and displacement of the traversing nerve roots.  Dr. Morfe opined the 
claimant was not at MMI because he had failed conservative therapy and demonstrated 
significant pathology on MRI.  Dr. Morfe recommended the claimant be evaluated for 
surgery.  However, Dr. Morfe also assessed a 16 percent whole person impairment rating 
(8 percent for specific disorders of the lumbar spine and 8 percent for range of motion 
impairment).  The specific disorders impairment was based on “multilevel lumbar 
pathology.”  (Respondents’ Exhibit D page 5; Claimant’s Exhibit 1 page 5).  At that time 
Dr. Morfe apportioned 14 percent of the impairment to the claimant’s 2001 injury resulting 
in an overall impairment of 2 percent for the 2006 injury.  However, Dr. Morfe’s finding 



that the claimant was not at MMI was not challenged and the claimant was  returned to 
the authorized providers for further treatment. 

On May 19, 2008, Dr. Hans Coester, M.D., performed surgery consisting of a left sided 
L4-5 semi-hemilaminectomy and diskectomy.  

Dr. Thiel once again placed the claimant at MMI on September 2, 2008.  The claimant 
then returned to Dr. Morfe for a follow-up DIME on November 4, 2008.

In his follow-up DIME report dated November 4, 2008, Dr. Morfe stated the claimant was 
feeling “quite a bit better” despite some left leg cramping.  Dr. Morfe noted that Dr. Thiel 
placed the claimant at MMI on September 2, 2008, and assessed 15 percent whole 
person impairment without apportionment.  According to Dr. Morfe, Dr. Thiel correctly 
calculated the claimant’s range of motion impairment at 6 percent.  In fact, Dr. Morfe 
stated that because there was no significant change in the claimant’s overall condition 
since his last measurements, he would rely on Dr. Thiel’s September 2008 range of 
motion measurements.  However, Dr. Morfe stated that he believed Dr. Thiel might have 
erroneously calculated the specific disorder rating by relying on the Table 53 rating for 
cervical impairment rather than lumbar impairment.  

Dr. Morfe rated the claimant’s  overall impairment as 15 percent whole person based on 6 
percent impairment for lumbar range of motion and 10 percent impairment for a specific 
disorder of the lumbar spine resulting from a surgically treated disk with residual 
symptoms.  However, unlike Dr. Thiel, Dr. Morfe determined that 14 percent of the overall 
impairment rating must be apportioned to the 2001 injury.  Dr. Morfe stated that the 
claimant had a “documented work related injury” in 2001 and that Dr. Thiel had given the 
claimant a 14 percent whole person impairment rating for the 2001 injury.  

The claimant failed to prove it is  highly probable and free from serious doubt that Dr. 
Morfe improperly apportioned the claimant’s impairment rating based on the 2001 injury.  
First, the ALJ notes that the claimant failed to produce any qualified medical testimony or 
evidence specifically criticizing or disputing Dr. Morfe’s  apportionment.  The ALJ finds the 
absence of any direct medical testimony or evidence tending to challenge Dr. Morfe’s 
apportionment to be persuasive evidence that the claimant has not overcome Dr. Morfe’s 
impairment rating and apportionment.

Second, the only physician besides Dr. Morfe that might have considered the 
apportionment issue is Dr. Thiel.  However, the record does not contain Dr. Thiel’s report 
of September 2, 2008, and it is impossible to determine why he thought that no 
apportionment is appropriate, or why he might believe that Dr. Morfe misapplied the AMA 
Guides and related protocols  in deciding to apportion.  Therefore, insofar as Dr. Thiel’s 
September 2008 impairment rating, which is  mentioned in Dr. Morfe’s November 4, 2008 
DIME report, could be considered some evidence that Dr. Morfe’s decision to apportion 
was incorrect, the ALJ finds that evidence unpersuasive and not of sufficient weight to 
overcome Dr. Morfe’s rating, including the apportionment. 



Third, because the record does not contain Dr. Thiel’s September 2, 2008 report, it is 
impossible to ascertain the specific lumbar range of motion measurements that he 
observed and recorded on that date.  All that can be said for certain is  that Dr. Thiel found 
the claimant’s overall lumbar range of motion, as measured on September 2, 2008, was 1 
percent better than it was in 2002.

Fourth, although the claimant’s  position statement relies on range of motion 
measurements purportedly taken by Dr. Thiel on September 2, 2008, and argues that 
these measurements  demonstrate decreased range of motion (in three planes) when 
compared to 2002, the record does not support the claimant’s position.  In the absence of 
medical records or other evidence establishing Dr. Thiel’s actual range of motion 
measurements, there is no credible or persuasive evidentiary basis to support the 
claimant’s assertion.  In fact, the ALJ notes that the claimant’s position statement appears 
to compare the claimant’s 2002 range of motion measurements to measurements taken 
by Dr. Morfe on July 25, 2007, not to the measurements taken by Dr. Thiel on September 
2, 2008.

Fifth, although Dr. Morfe determined that the claimant was assessed 7 percent 
impairment for a specific disorder of the lumbar spine related to the 2001 injury, and Dr. 
Morfe assessed a 10 percent specific disorder impairment after the 2006 injury, that fact 
alone does constitute clear and convincing evidence that Dr. Morfe was required to find 
that the claimant’s overall impairment rating had increased by three percent since 2002.  
As noted, the claimant failed to produce any credible medical evidence or testimony 
supporting this argument.  Moreover, it is  possible for the ALJ to hypothesize 
explanations, other than error on the part of Dr. Morfe, to support Dr. Morfe’s  decision not 
to apportion.  For instance, it might be that Dr. Morfe believed that the 2001 impairment 
rating itself was incorrect in that it did not assign sufficient impairment for the resulting 
specific disorder.  In this  regard, the ALJ notes that the record contains  substantial 
evidence that the 2001 injury involved multiple disk levels of the lumbar spine, but Dr. 
Thiel’s impairment rating was apparently assigned for a single level.  Indeed, when Dr. 
Morfe assigned his rating in 2007, before the surgery, he assigned a rating for multiple 
levels.  Of course, such a supposition amounts to no more than speculation by the ALJ.  
The fact remains that the claimant produced no credible or persuasive medical evidence 
that supports a finding that Dr. Morfe erred in apportioning the impairment rating.

The employer’s first report of injury for the 2006 injury reflects an average weekly wage 
(AWW) of $448.

The respondent’s Final Admission of Liability (FAL) dated June 17, 2009, reflects an 
admitted AWW of $439.60.  The FAL also reflects  that the respondent admitted the 
claimant was entitled to temporary total and temporary partial disability benefits for the 
period of May 19, 2008, through September 1, 2008.  The period of admitted temporary 
disability coincides with the period of time from the date the claimant underwent surgery 
to the date he was placed at MMI.

Claimant’s Exhibit 4 contains a copy of pay data showing the claimant’s  earnings for the 
week ending May 18, 2008, as well as his total (year to date) earnings for calendar 2008.  



The year to date data shows the claimant had earned gross pay of $10,734.58 as  of May 
18, 2008.  As of May 18, 2008, 139 days had elapsed during calendar 2008.  

Dividing $10,734.58 by 139 days results in average daily earnings of approximately 
$77.227 during calendar 2008.  Multiplying the daily earnings times 7 yields and average 
weekly wage of $540.59.

The ALJ finds the calculation set forth in Finding of Fact 18 represents a fair method of 
determining the claimant’s AWW as of May 19, 2008.  In this regard the ALJ finds that for 
the calendar year 2008 the claimant had been earning an AWW significantly higher than 
the admitted AWW of $439.60.  The ALJ finds that considering the significant lag in time 
between the date of injury and the commencement of disability in May 2008, and 
considering the substantial increase in earnings the claimant was receiving in May 2008 
compared to February 2006, it would be manifestly unfair to base the claimant’s  AWW, 
and consequently his temporary and permanent disability benefits, on the earnings he 
was receiving on the date of the original injury.

The ALJ finds the claimant’s AWW is $540.59.

As a result of the injury sustained on February 8, 2006, the claimant sustained a serious 
permanent disfigurement to areas of his body normally exposed to public view.  The 
disfigurement consists of a linear scar located on the claimant’s back just above the belt 
line.  The scar is approximately 3 inches in length.  

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions 
of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical benefits 
to injured workers at a reasonable cost to employers, without the necessity of litigation. 
Section 8-40-102(1), C.R.S.  Except as specifically noted below, the claimant shoulders 
the burden of proving entitlement to benefits  by a preponderance of the evidence.  
Section 8-43-201, C.R.S.   A preponderance of the evidence is  that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 



inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

DIME PHYSICIAN’S APPORTIONED IMPAIRMENT RATING

 The claimant argues that the DIME physician, Dr. Morfe, incorrectly apportioned 
the impairment rating for the 2006 injury based on the rating given for the 2001 injury.  
The claimant notes that under WCRP 12-3(A), apportionment of impairment for injuries 
occurring prior to July 2008 requires that the evidence substantiate “preexisting 
impairment to the same body part,” and that such preexisting impairment be measured as 
it existed “at the time of the subsequent injury.”  The claimant argues that Dr. Morfe 
disregarded these principles by deducting all of the claimant’s 2001 impairment rating 
from the rating for the 2006 injury.  Specifically the claimant argues that the 2006 injury 
resulted in 3 percent greater impairment for specific disorder of the lumbar spine and 3 
percent additional impairment for reduced range of motion.  The ALJ concludes that the 
claimant failed to overcome Dr. Morfe’s apportionment by clear and convincing evidence.

 As a general matter, all impairment ratings must be determined in accordance with 
the rating protocols  of the AMA Guides.  Section 8-42-101(3.7), C.R.S.; § 8-42-107(8)(c) 
C.R.S.; Wilson v. Industrial Claim Appeals Office, 81 P.3d 1117 (Colo. App. 2003).  In 
order to rate medical impairment a physician must earn level II accreditation in 
accordance with § 8-42-101(3.6)(b), C.R.S.  The finding of a DIME physician concerning 
the claimant’s impairment rating is binding unless overcome by clear and convincing 
evidence.  Section 8-42-107(8)(c); Wilson v. Industrial Claim Appeals Office, supra.

Section 8-42-104(2)(b), C.R.S. (recently amended with respect to injuries 
occurring on or after July 1, 2008) provides:

Where benefits are awarded pursuant to §8-42-107, an award 
of benefits  for an injury shall exclude any previous impairment 
to the same body part.

Under this statute apportionment based on preexisting impairment is  one of the causation 
issues inherent in the DIME physician’s impairment rating.  Consequently, the DIME 
physician’s decision whether to apportion is a “pure medical determination” subject to the 
clear and convincing standard.  Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 
(Colo. App. 2007).  Similarly, the propriety of the DIME physician’s application of the 
rating protocols of the AMA Guides to arrive at an apportionment decision must be 
overcome by clear and convincing evidence.  See McLane Western, Inc. v. Industrial 
Claim Appeals Office, 996 P.2d 263 (Colo. App. 1999).

 Clear and convincing evidence is that quantum and quality of evidence that 
renders a factual proposition highly probable and free from serious or substantial doubt.  
Thus, the party challenging the DIME physician's apportionment must produce evidence 
showing it highly probable the DIME physician’s apportionment determination is  incorrect.  



Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  The issue of 
whether a party has overcome the DIME physician’s  rating is one of fact rather than law.  
Wilson v. Industrial Claim Appeals Office, supra.

 The AMA Guides provide that apportionment of medical impairment is appropriate 
only if the prior impairment has been sufficiently identified, treated, or evaluated to be 
rated as a contributing factor in any subsequent disability.  Apportionment based on a 
preexisting condition is not proper unless there is  sufficient information to accurately 
measure the change in impairment.  Askew v. Industrial Claim Appeals Office, 927 P.2d 
1333, 1338 (Colo. 1996); Martinez v. Industrial Claim Appeals Office, supra.  Consistent 
with this principle WCRP 12-3 provides that a Level II physician shall apportion 
preexisting medical impairment “where medical records or other objective evidence 
substantiate” the pre-existing impairment, and the physician shall “fully explain” the basis 
of the apportionment.  Further, WCRP 12-3 provides that if “there is  insufficient 
information to measure the change accurately, the Level II accredited physician shall not 
apportion.”  Considering these principles, the ICAO has held that the DIME physician’s 
determination of whether documentation of preexisting impairment is sufficient to support 
apportionment must ordinarily be overcome by clear and convincing evidence.  Hess v. 
Pinnacle Constructors & Specialties, Inc., W.C. No. 4-523-427 (ICAO August 15, 2003); 
Campbell v. Department of Corrections, W.C. No. 4-446-238 (ICAO, November 19, 2002).  

 The ALJ concludes the claimant failed to prove it is highly probable and free from 
serious doubt that Dr. Morfe erred in apportioning the claimant’s impairment rating for the 
2006 injury based on preexisting impairment caused by the 2001 injury.  As determined, 
the only medical opinion tending to offer some support to the claimant’s position is that of 
Dr. Thiel issued in September 2008.  However, the record does  not contain Dr. Thiel’s 
actual report documenting his findings and explaining his  decision not to apportion any of 
the claimant’s  impairment rating to the 2001 injury.  The ALJ concludes that the bare fact 
of Dr. Thiel’s rating and refusal to apportion does not constitute persuasive evidence 
establishing it is highly probable that Dr. Morfe’s apportionment was incorrect.  Moreover, 
the claimant did not offer into evidence the opinion of a qualified level II physician that 
criticizes Dr. Morfe’s November 4, 2008 impairment rating, or explains how his 
apportionment determination was incorrect under the AMA Guides and associated rating 
protocols.  The ALJ considers the absence of such evidence to be entitled to great weight 
in determining that the claimant failed to overcome by clear and convincing evidence Dr. 
Morfe’s rating and apportionment.

 As noted, the claimant appears to argue that because Dr. Morfe assigned greater 
specific disorder impairment for the 2006 injury (10 percent) than was  assigned by Dr. 
Thiel for the 2001 injury (7 percent) it must necessarily follow that Dr. Morfe erred in 
apportioning more than 7 percent of the specific disorder impairment to the 2001 injury.  
However, as determined in Finding of Fact 14, acceptance of this argument would require 
the ALJ to speculate about the precise reasons for Dr. Morfe’s rating and his assessment 
of Dr. Thiel’s 2001 rating, and to conclude that Dr. Morfe acted contrary to the AMA 
Guides and ratings protocols.  However, in the absence of qualified medical opinion that 
would support such a conclusion, the ALJ declines to engage in such speculation.  As 
noted, in Martinez v. Industrial Claim Appeals Office, supra, apportionment involves a 



“pure medical determination.”  In the absence of qualified medical opinion from a 
physician qualified to issue impairment ratings, the ALJ concludes that the claimant has 
failed to overcome Dr. Morfe’s  rating and apportionment by clear and convincing 
evidence. 

AVERAGE WEEKLY WAGE CALCULATION

 The claimant argues that his AWW should be based on his earnings in 2008 when 
he became disabled, not the wages he was  earning when he in was injured in 2006.  The 
ALJ agrees with this argument.

Section 8-42-102(2), C.R.S., requires the ALJ to base the claimant's  AWW on his 
earnings at the time of injury.  However, under certain circumstances the ALJ may 
determine the claimant's AWW from earnings received on a date other than the date of 
injury.  Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 2008); Campbell v. IBM 
Corp., 867 P.2d 77 (Colo. App. 1993).  Specifically, § 8-42-102(3), C.R.S., grants the ALJ 
discretionary authority to alter the statutory formula if for any reason it will not fairly 
determine the claimant's AWW.  Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 
1993).  The overall objective in calculating the AWW is to arrive at a fair approximation of 
the claimant's wage loss and diminished earning capacity.  Campbell v. IBM Corp., supra.  
Where the claimant’s earnings increase periodically after the date of injury the ALJ may 
elect to apply § 8-42-102(3) and determine that fairness requires the AWW to be 
calculated based upon the claimant’s earnings during a given period of disability, not the 
earnings on the date of the injury.  Avalanche Industries, Inc. v. Clark, supra; Campbell v. 
IBM Corp., supra.  

Exercising the discretion allotted by § 8-42-102(3), the ALJ concludes that the 
claimant’s AWW is  $540.59.  As determined in Finding of Fact 19, the ALJ finds that the 
claimant was earning substantially more in wages on May 19, 2008, when his disability 
commenced, than the respondent admitted he was earning on February 8, 2006, the date 
of the injury.  The ALJ concludes it would be manifestly unfair to base the claimant’s 
AWW on the earnings he was receiving on the date of the original injury rather than the 
earnings on the date the disability commenced, more than two years  after the injury.  
Moreover, the ALJ finds that the fairest way to calculate the claimant’s earning on the 
date his disability commenced is  to consider the total earning in calendar 2008 prior to 
the commencement of the disability ($10,734.58) and divide by the number of days in 
2008 prior to the commencement of the disability (139 days), to arrive at average daily 
earnings of $77.227.  The daily earnings of $77.227 are then multiplied by 7 to arrive at 
an AWW of $540.59.

DISFIGUREMENT

The claimant seeks an award of disfigurement benefits  for the scar described in 
Finding of Fact 21.  The ALJ notes that the claimant’s  injury occurred prior to the July 1, 
2007, effective date of the recent amendments to § 8-42-108, C.R.S.  Consequently, any 
award for disfigurement benefits is limited to a maximum of $2,000.



The ALJ concludes the claimant sustained a serious permanent disfigurement to 
areas of his body normally exposed to public view, which entitles the claimant to 
additional compensation.  The ALJ concludes the respondent shall pay $1,000 as 
compensation for the disfigurement.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order:

 1. The respondent shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

2. Issues not resolved by this order are reserved for future determination. 

3. Because the claimant failed to overcome the DIME physician’s apportioned 
impairment rating, the respondent shall pay permanent partial disability benefits  in 
accordance with its final admission of liability.

4.The claimant’s average weekly wage is $540.59.

5. The respondent shall pay compensation for disfigurement in the amount of 
$1,000.  The respondent may take credit for any disfigurement benefits previously paid to 
the claimant.

DATED: July 22, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-174-355

ISSUES

Should summary judgment be granted in Respondent’s favor dismissing with 
prejudice the Claimant’s spouse’s  claim for dependent benefits  based upon W.C. 
4-174-355?

 For the reasons stated below the ALJ finds that summary judgment is appropriate.

FINDINGS OF UNDISPUTED ISSUES OF MATERIAL FACT



1.Claimant was injured in an incident arising out of and in course of her 
employment with the Respondent-Employer on April 16, 1993.

2.Claimant filed a workers’ compensation claim under W.C. 4-174-355, the claim 
that is under consideration herein.

3.Claimant received benefits pursuant to that claim and was ultimately determined 
to be totally and permanently disabled as a result of the work-related injury.

4.On January 19, 2005 Claimant passed away.  Pursuant to this  event the 
Respondent-Insurer filed a final admission of liability (FAL) on February 10, 2005.  
Respondent-Insurer argues that Claimant’s spouse did not object to the FAL within the 
thirty-day time period set out in the statute.  Whether or not Claimant’s spouse or any 
other party in interest filed a timely objection to the FAL in W.C. 4-174-355 is  not relevant 
to the decision made hereunder.

5.Claimant’s spouse ultimately filed a separate claim, that being W.C. 4-709-876.  
That claim is not before the ALJ and the ALJ takes no position as to the validity or non-
validity of that claim.

CONCLUSIONS OF LAW

1. To the extent that the Claimant’s spouse seeks to claim benefits as a wholly 
dependent or partially dependent individual, Claimant is  required to file a separate 
action with the DOWC.  Whether or not the Claimant’s spouse has satisfied any 
requirements to pursue that claim is  not before the ALJ in this motion and the ALJ 
takes no position on that separate claim, W.C. 4-709-876.  See section 8-43-103, 
C.R.S. (2008).

2. The narrow issue in this motion is whether or not claim W.C. 4-174-355 is 
available as a vehicle for Claimant’s spouse to pursue a claim for dependent 
benefits.

3. The ALJ concludes that Claimant’s spouse is not a party to claim W.C. 4-174-355 
and he does not have standing to assert dependent benefits pursuant to that 
claim.  Thus, Claimant’s  spouse did not have to object to the FAL to preserve his 
own independent claim.  See Hoffman v. Hoffman, 872 P.2d 1367 (Colo. App. 
1986).  

4. The ALJ concludes that to the extent that there was an objection to the FAL lodged 
by Claimant’s attorney, that objection has no legal significance vis-à-vis Claimant’s 
spouse’s claim under W.C. 4-174-355 and this  issue is not before the ALJ. 
Claimant’s spouse had no standing to object to the FAL.  Only the Claimant or a 
proper party in interest could pursue any validly filed objection.  The Claimant’s 
spouse did not have a legal interest individually in the claim of Claimant.  



Claimant’s interests are separate and apart and must follow the statute in terms of 
filing any individual claim.  Section 8-43-203(2)(b)(II), C.R.S. (2008).

5. Since, claim W.C. 4-174-355 was the claim of the Claimant and not the Claimant’s 
spouse, Claimant’s spouse may have had an interest in pursuing any claims under 
that claim number as the heir of the Claimant or as a representative of her estate.  
Again however, that issue is not before the ALJ.

ORDER

 It is therefore ordered that:

1.Respondents’ Motion for Summary Judgment is GRANTED.  Claimant’s 
spouse’s claim for dependent benefits under W.C. 4-174-355 is denied and dismissed.

2.All matters not determined herein are reserved for future determination.

DATE: July 23, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-761-479

ISSUE

 The issue whether Claimant injured himself in the course and scope of his 
employment was raised for consideration at hearing. 

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post hearing 
position statement, the following Findings of Fact are entered.

 1. The Employer is located on the Western Slope of Colorado with a company 
mailing address in Loma, Colorado, 10 miles east of the Utah border.  The Employer 
provides “dirt work” for oil drilling companies on the Western Slope, including building flat 
pads for oil rigs and access roads for digging sites.  The Employer only  provides these 
services on the Western Slope.  



2. Claimant is a 32 year old male, who was hired as a heavy equipment 
operator by the Employer in September 2007.   Prior to being hired, Claimant lived in 
Kersey, Colorado, which is on the Front Range, close to Greeley, Colorado.  

3. After obtaining a job with the Employer, Claimant voluntarily moved to 
Battlement Mesa on the Western Slope.  Battlement Mesa is in a central area on the 
Western Slope, close to the job site locations where Claimant worked for the Employer.  
Claimant moved to Battlement Mesa to be closer to his  new job.  Claimant was not 
induced by the Employer to move to the Western Slope with promises  of special 
treatment.  The Employer did not request that Claimant move to the Western Slope, the 
Employer did not pay for Claimant’s  move to the Western Slope, and the Employer did 
not pay for Claimant’s lodging or meals during the period Claimant worked for the 
Employer.  Although Claimant moved to Battlement Mesa, Claimant’s family stayed in 
Kersey.  Claimant told Scott Brady (Brady), who is  the President and Owner of the 
Employer, that Claimant planned to move his family to the Western Slope eventually.  
Claimant’s residence during the period he worked for the Employer was  Battlement 
Mesa.

4. Claimant worked for the Employer between September 2007 and April 24, 
2008.  Claimant worked as a heavy machine operator, primarily operating bulldozers.  
Claimant was paid for work performed while on the clock, and Claimant was only on the 
clock during the times he was operating a machine, such as a bulldozer.  Claimant was 
not paid for his travel from his home in Battlement Mesa to the Western Slope work sites.  

5. Claimant received $50 per day in truck rent from the Employer’s  use of his 
truck, but only on the days that Claimant worked.  Claimant’s truck had an extra fuel tank, 
and Claimant could transport fuel to the work site in his truck. Claimant was authorized by 
Employer to fill his truck with gas purchased on Employer’s commercial fuel account.  
Claimant was expected to use this commercial fuel account for work-related purposes, 
and Claimant was not authorized to use the fuel account to fuel his truck for personal 
errands or vacation travel.  Because of the nature of the business, it was difficult for 
Employer to monitor whether Claimant used the Employer’s commercial gas account 
strictly for work purposes.  

6. During Claimant’s employment, the Employer paid for some of the 
maintenance needs for Claimant’s  truck.  Employer did not pay Claimant’s  auto 
insurance.

7. Brady credibly testified that the gas, truck rental fee, and vehicle 
maintenance were not inducements of employment.  Brady indicated that during the two 
years prior to the date he hired Claimant, Claimant called him frequently, making it clear 
he wanted to work for the Employer on the Western Slope.  Upon being hired, Claimant 
had the option of using a company truck or using his own truck and being compensated 
at the rate of $50.00 per day.  Claimant elected to use his own truck.  Other workers used 
a company truck.  Claimant was not promised that Employer would pay for his gas or 



mileage for his travel to Kersey.  The evidence establishes that the gas, truck rental fee 
and vehicle maintenance were not inducements for employment. 

8. During Claimant’s  employment with the Employer, he frequently worked 
seven days a week, staying full time on the Western Slope.  Approximately one weekend 
per month, Claimant returned to the Front Range for a mandatory meeting with his 
probation officer, and to visit his family.  Claimant would also return to Kersey on holidays.

9. Prior to the date of the accident in question, Claimant told Brady that he 
planned to take several days off after finishing work on Thursday, April 24, 2008.  
Claimant indicated that he planned to return to the Front Range to see his probation 
officer, and to spend time with his family in Kersey.   Claimant had a meeting with his 
probation officer scheduled for the morning of Friday, April 25, 2008. 

10. On Thursday, April 24, 2008, Claimant worked for the Employer operating a 
bull dozer in a reserve pit in northwest Parachute, Colorado.  The jobsite in Parachute 
was located on the Western Slope, about 1½ hours northwest of Battlement Mesa.  
Claimant worked until approximately 5:00 p.m. After he clocked out, Claimant drove from 
Parachute south on County Road 215 to the I-70 juncture (Battlement Mesa).  Claimant 
filled up his truck with gas in Battlement Mesa, close to his home.  Claimant used 
Employer’s  commercial gas account to fill his truck, although he was not authorized to 
use Employer’s  gas account to purchase gas to travel to Kersey that day.  Claimant then 
drove east on I-70 from Battlement Mesa towards Denver.  Claimant exited I-70 near 
Denver, taking I-76 northeast towards Greeley. More than 4 ½ hours after leaving work, at 
approximately 9:45 p.m. on April 24, 2008, Claimant’s vehicle was struck by another 
vehicle causing Claimant to sustain injuries.  The accident occurred at milepost 28.5, 
approximately 30 minutes outside of Greeley.  

11. Claimant was not paid for the time he spent driving from Parachute to 
Battlement Mesa, nor was he paid for driving from Battlement Mesa to Kersey.    It is 
found that Claimant was not within the course and scope of his employment during his 
drive from Parachute to Kersey. Claimant was not within the course and scope of his 
employment during the car accident on April 24, 2008.  

12. On April 24, 2008, Claimant’s  travel was after his normal work hours.  
Claimant was not performing any work duties during his  drive to Kersey. Claimant did not 
confer benefit on the Employer during the drive to Kersey.  Claimant’s once per month 
drives to Kersey were not contemplated as part of Claimant’s employment with Employer.  
Claimant’s accident did not occur on Employer’s premises or work site.  Claimant was 
driving to Kersey for his  own benefit: to see his  family and to meet with his probation 
officer during a planned period off of work.

13. The totality of the credible and persuasive evidence presented at hearing 
causes the ALJ to conclude that Claimant failed to sustain his burden of proof to establish 
that a compensable work injury occurred on April 24, 2008 in the course and scope of 
Claimant’s employment for the Employer.



CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the foregoing Conclusion of Law.

1. The purpose of the Workers’ Compensation Act of Colorado (Act), Section  
8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation.  Section 8-40-102(1), C.R.S.  Claimant shoulders  the burden of 
proving by a preponderance of the evidence that his  injury arose out of the course and 
scope of his  employment.  Section 8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is  that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of claimant 
nor in favor of the rights of respondents. Section 8-43-201, C.R.S. 

 2. An injury occurs  “in the course of employment” where claimant 
demonstrates that the injury occurred within the time and place limits of his employment 
and during an activity that had some connection with his work-related functions.  See 
Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991); Popovich v. Irlando, 811 P.2d 379 
(Colo. 1991).  The “arise out of” requirement is narrower and requires claimant to show a 
causal connection between the employment and injury such that the injury has  its origins 
in the employee’s work-related functions and is sufficiently related to those functions to 
be considered part of the employment contract.  See Id. 

 3. Claimant must prove that a causal connection between the injury and his 
employment exists  so that the injury is  shown to have its roots  in the employee’s  work-
related duties and is so closely related to those functions to be considered a part of the 
employee’s employment contract.  Madden v. Mountain West Fabricators, 977 P.2d 861, 
863 (Colo. 1999), citing Triad Painting Co. v. Blair, 812 P.2d 638, 641-42 (Colo. 1991).  

4. Claimant’s accident did not occur during the course and scope of his 
employment.  Claimant was not coming home from work at the time of his MVA.  
Claimant was on his way from his work home in Battlement Mesa to his  family home in 
Kersey.  Claimant was traveling to Kersey for a long weekend during which he was going 
to see his probation officer and his family.   Claimant lived in Battlement Mesa at the time 
of his accident.  Claimant’s drive from Battlement Mesa to Kersey had no ties to his 
employment with Employer, and therefore did not occur during the course and scope of 
his employment.  

5. Claimant’s travel to Kersey was not contemplated by the employment. 
Travel is  contemplated by the employment agreement in the following situations: (a) 
when a particular journey is assigned or directed by the employer,  (b) when the 
employee's travel is  at the employer's express or implied request or when such travel 
confers a benefit on the employer beyond the sole fact of the employee's arrival at work, 



and (c) when travel is singled out for special treatment as an inducement to employment. 
Madden, supra at 885.  Here, the competent evidence established that Claimant was not 
in travel status when he was traveling from the Parachute jobsite to Battlement Mesa, 
and from Battlement Mesa to the Front Range to see his probation officer and family.  
Claimant’s travel was not assigned or directed by Employer.  The travel in question was 
entirely of Claimant’s  own volition.  Employer did not encourage the trip, it did not request 
Claimant make the trip, and he had no control over Claimant’s travel from the Western 
Slope to the Front Range, several hours after his job assignment. Claimant’s travel from 
the Western Slope to the Front Range was not expressly or implicitly requested by 
Employer, and such travel conferred no benefit to Employer.  

6. Based on the credible and persuasive evidence presented at hearing, it is 
found and concluded that Claimant did not suffer a compensable work injury during the 
car accident of April 24, 2008.

ORDER

 It is therefore ordered that:

1. It is concluded that Claimant’s claim for workers’ compensation benefits for 
an April 24, 2008 car accident is denied and dismissed.

2. All matters not determined herein are reserved for future determination.

DATED:  July 23, 2009

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-779-809
________________________________________________________________

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
________________________________________________________________

Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., 
Administrative Law Judge (ALJ), on July 16, 2009, in Denver, Colorado.  The hearing was 
digitally recorded (reference: 7/16/09, Courtroom 3, beginning at 10:16 AM, and ending at 
11:50 AM).  

 



ISSUES
 

The issues to be determined by this decision concern compensability, and, if 
compensable, medical benefits (reasonably necessary and authorized).

  

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:
 

1. Claimant began work for the Employer on May 1, 1995, as a Registered 
Nurse (RN).  Prior to September 29, 2008, Claimant was transferred to a new position 
called a Patient Care Technician (PCT).  The ALJ finds, as noted by Cathy Franca, 
Claimant’s supervising RN, that Claimant was transferred to this new position because 
she was a good employee and Employer wanted to retain her.

2. On September 29, 2008, Claimant was working as  a PCT with a very young 
patient.  Her responsibility included sitting and watching over that patient.  According to 
the Claimant, when the young patient was taken to a procedure, Claimant inquired with a 
superior concerning any work with which she could help.

3. While helping Liz Tom, a co-worker, Claimant pushed a 450 pound man in a 
wheelchair from the fifth floor to the elevator and from the elevator to the lobby on the first 
floor.

4. Claimant experienced no immediate pain following this activity.  She alleges 
that later that evening she experienced a lower back pain that felt “like a knot in her 
buttocks that radiated down her left leg,” as well as a burning sensation.

5. Claimant went to work for her next scheduled shift two to four days later 
and worked a full duty shift.  She completed her last full duty shift on October 12, 2008.  
The shift entailed administering flu shots  and lasted four hours.  Cathy Franca did not 
notice Claimant in any pain during these shifts and she normally saw Claimant once or 
twice per week.

6. Claimant did not report an injury to her Employer at any of her shifts 
following September 29, 2008.  She did not report the alleged injury because she stated 
that she felt she might lose her job.  Cathy Franca, however, stated that she would expect 
employees to report work related injuries to her because she had an open door policy 
and there was no basis for fear of retaliation by Employer.

7. On or about October 13, 2008, Claimant contacted her Employer 
concerning paid time off and Extended Illness Bank (EIB).  Claimant spoke with Arianne 
Clark, a staffer, and mentioned that she was having back pain but once again Claimant 
did not report it as a work related injury.



8. On October 14, 2008, Claimant sought medical treatment from Oasis 
Family Practice, her family doctor’s office.  On that visit, Claimant complained of pain in 
her left buttock down to her knee, and she received treatment from Judy Mochizuki, a 
physician’s assistant (PA).  Mochizuki diagnosed Claimant with Sciatica.  Claimant told 
Mochizuki that the pain started independently which the ALJ interprets that the pain was 
not associated with any trauma or event.  Claimant also told Mochizuki that the pain 
started only four days prior to the visit, or on or about October 10, 2008.

9. On October 20, 2008, Claimant sought medical treatment at Oasis Family 
Practice, from Lynne Kendig, M.D., because of increased back and leg pain.  At this visit, 
Claimant first mentioned that the injury precipitated from lifting patients and pushing 
heavy objects at work.  Claimant noted that the pain started one week prior to this visit, or 
on or about October 13, 2008.  Dr. Kendig ordered an MRI (magnetic resonance imaging) 
scan, which showed a disc herniation.  Claimant was then referred to a neurosurgeon for 
further evaluation and treatment.

10.  On October 29, 2008, Jennifer S. Kang, M.D., evaluated Claimant.  
Claimant reported continued low left back pain, left lower extremity radicular pain, and a 
burning sensation in her calf.  Once again, Claimant denied any trauma at the initiation of 
her symptoms, and stated that the pain began on or about October 13, 2008.  After 
discussing various treatment options, Claimant elected to proceed with surgical 
intervention, which included a left L4-5 semi hemi-laminectomy with disc excision.

11. On November 5, 2008, Claimant went to see Mary  Wilkerson, M.D., for a 
pre-operation physical.  Dr. Wilkerson summarily noted that the injury was work related, 
without further explanation, and that Claimant was excused from work for 4-6 weeks.  
The ALJ infers and finds that Dr. Wilkerson based her causality opinion exclusively on the 
history that Claimant gave her.

12. On November 17, 2008, Claimant underwent a decompressive surgical 
procedure at L4-L5.  In a post-operation examination, Dr. Kang referred Claimant for a 
course of physical therapy for continuing mild low back pain and intermittent discomfort in 
the left lower extremity.

13. Claimant reported an injury as work related to Arianne Clark, Employer’s 
staffer, on or about November 28, 2008.  This report was contrary to the Employer 
protocol for reporting work related injuries, which generally requires  employees to report 
the injury within 48 hours of the event.

14. Claimant completed and submitted a Workers’ Claim for Compensation on 
December 11, 2008.

15. Dr. Wilkerson’s medical opinion was stated as such that Claimant’s  injury 
was “irrefutably work related.”   Based on the lack of an adequate underlying explanation 
of the basis of this opinion, the ALJ finds it less credible than the opinion of 



John S. Hughes, M.D., who is the independent medical examiner (IME), who examined 
the Claimant at the request of Respondents.

16. Upon a detailed review of Claimant’s medical records and a physical 
examination, Dr. Hughes concluded that Claimant’s disc protrusion happened 
spontaneously and in the absence of precipitating factors or trauma.  Additionally, Dr. 
Hughes noted the discrepancy of the date and event that caused the initial onset of pain 
according to her medical records.  The ALJ finds this  discrepancy significant in 
determining that Claimant’s testimony not credible.

Ultimate Findings

17.  The Claimant’s initial failure to report the injury to the Employer, as well as 
her failure to attribute the back and leg pain to a specific trauma when she first sought 
medical treatment from Judy Mochizuki, PA, make it more likely than not that the 
Claimant’s back injury is not work related.

18. As specifically found, Claimant’s initial statement tO Mochizuki concerning 
the date of the onset of back pain is consistent with when Claimant contacted Arianna 
Clark to request paid time off.
 

19. Because of the numerous inconsistencies in Claimant’s version of events, 
including the initial date when the pain began, Claimant has failed to prove, by a 
preponderance of the evidence that she sustained a compensable injury to her back on 
September 29, 2008.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
 
           a. In deciding whether an injured worker has met the burden of proof, the ALJ 
is  empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).  The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 Colo. App. 
131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this  includes whether or not the expert opinions are adequately founded upon 
appropriate research); the motives of a witness; whether the testimony has been 
contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 



275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an 
expert witness’ special knowledge, training, experience or research (or lack thereof).  See 
Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the Claimant’s version of 
events is inconsistent concerning the time and event that caused her initial back and leg 
pain.  Therefore, as found, the Claimant’s testimony is not credible and this  lack of 
credibility undermines her claim for compensability.  As found, Dr. Hughes’ medical 
opinion is highly persuasive and credible because it is corroborated by the totality of the 
circumstances and medical evidence.  Dr. Hughes’ opinions support the proposition that 
Claimant did not sustain a compensable injury occurring on September 29, 2008, while 
the she was working for the Employer.

 b. The injured worker has  the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 
2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).   A 
“preponderance of the evidence” is  that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 
2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County 
Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 
2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As  found, the Claimant 
has failed to sustain her burden of proof on compensability.

ORDER

IT IS, THEREFORE, ORDERED THAT:

Any and all claims for workers’ compensation benefits  are hereby denied and 
dismissed.

DATED this ____ day of July 2009.

____________________________
EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-784-466

ISSUES

I.  Did the Claimant prove it is more probably true than not that on January 28, 



2009, he suffered an injury arising out of and in the course of his employment when he 
suffered a torsion (twisting) to his knee while supervising bathroom breaks for his 
employer?

 II.  Did the Claimant prove it is more probably true than not that the medical 
treatment provided by Dr. Marcus Button and Dr. Jacob F. Patterson was reasonable and 
necessary treatment for the alleged industrial injury?

FINDINGS OF FACT

Based upon the testimony and documentary evidence presented at hearing, the 
ALJ finds the following facts:

 1.  Southern Peaks Regional Treatment Center is  a correctional facility housing 
youths who have been remanded through the juvenile justice system for correctional 
treatment and ongoing education.

 2.  Claimant works as a life skills worker, Level I for the employer and his duties 
include providing security for the employer by supervising youths who had been 
committed to the facility.  Specific duties for the Claimant include transitioning youth to 
various activities such as meals, medical services, school, physical education and group 
activities at their respective dormitories and supervising bathroom breaks.

 3.  On January 28, 2009, Claimant was supervising the male bathroom breaks  for 
the juveniles at the school building.  It is necessary for a staff member to supervise the 
youths in the bathroom so as  to prevent physical confrontations between them and 
otherwise deter inappropriate behavior.  At the time of the incident, the Claimant was 
supervising up to four youths  at a time and was moving the youths in and out of the 
bathroom in an expeditious manner so as to accommodate all youth for a bathroom 
break.

 4.  At hearing, Claimant testified that as he was monitoring the bathroom breaks, 
the last youth in a group to leave the bathroom suddenly turned on him and challenged 
him to a physical confrontation by raising his fists and assuming a boxing stance.   In 
response, the Claimant pivoted to his right while reaching out toward the young man, 
Claimant grabbed him by the shoulders physically turning him and moving him forward 
out of the bathroom.  Simultaneously, the Claimant was asking the young man to move 
along.  In the process of performing this twisting to physically direct the youth out of the 
bathroom, the Claimant felt two crunching sensations in his left knee and experienced an 
immediate onset of left knee pain.

 5.  Claimant did not consider the young man’s  actions a threat to his  safety.  
Rather, Claimant felt the young man was clowning around and he simply wanted to get 
him out of the bathroom so that he could accommodate others who were requesting 
bathroom breaks.



 6.   Immediately after the incident occurred, Claimant had difficulty walking.  
Claimant testified that he limped to the administrative office where he reported the 
incident and his injury to a Robert Young, the supervisor on duty.   Claimant was 
instructed to go home and get care.  

 7.   Claimant immediately followed up with his long-standing chiropractor who 
documented that on the date in question, Claimant “Twisted his left knee while at work”.  
The chiropractic notes are largely illegible.

 8.  On January 30, 2009, Claimant was evaluated in the offices of Marcus Button, 
M.D., Respondents’ designated treatment provider.  In the January 30, 2009 note, 
Claimant is  noted to have been complaining of “left knee pain x two days, twisted knee at 
work, heard pop then unable to walk secondary to pain”.  X-ray of the left knee was 
recommended and completed. 

  9.   A February 4, 2009 medical record from Dr. Button’s office notes that the 
Claimant presented for follow-up on his left knee and was still complaining of swelling, 
crepitus and instability.  It was recommended that Claimant undergo an MRI.  

 10.  On February 25, 2009, Respondent filed a Notice of Contest denying liability 
for the claim pending further investigation of medical records.  In response, Claimant filed 
an Application for Expedited Hearing on March 9, 2009. 

 11.  MRI of the left knee was performed on February 25, 2009.  The report of the 
MRI provides a history of “twisting injury, heard cracking sound”.  The MRI was 
interpreted by the radiologist as being “difficult and challenging to interpret because 
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considerable motion artifact”.  However, according to the radiologist, it was felt 
that there was a “tear of the medial and posterior horn of the medial meniscus”.   

 12.  Dr. Marcus Button opined that the mechanism of injury provided by 
the Claimant in his verbal history is  the type of mechanism that would cause a 
medial and posterior horn meniscus tear. 

 13.  Claimant had a prior injury to the left knee in 1996 described as a 
quadriceps tear, which resulted in an arthroscopic procedure to repair the 
quadriceps tendon.  Claimant also suffers from pre-existing left degenerative joint 
disease in the hip for which Claimant has obtained treatment with Dr. Patterson 
by referral provided by Dr. Marcus  Button’s practice.  In addition to his 
consultation with Dr. Patterson for ongoing hip pain, Claimant has obtained 
chiropractic care for his hip through Arkansas Valley Chiropractic Clinic and Dr. 
Michael V. Christiansen, D.C.

 14.  On January 26, 2009, Claimant was evaluated by Dr. Patterson who 
documented Claimant’s left hip pain, which had been improving since about 
Christmas.  According to his January 26, 2009 medical record, Dr. Patterson 
noted that the Claimant’s left hip pain was  very severe around Christmas and 
that he could hardly walk.  Dr. Patterson noted that the Claimant was a very large 
muscular man of 6'6" with a weight of 315 pounds.  According to Dr. Patterson’s 
note, “Claimant’s weight was appropriate for his height”.              

 15.  Prior to the filing of the Application for Hearing, Claimant was  re-
evaluated in the offices in the Dr. Marcus Button on March 4, 2009 at which time 
it was documented that Claimant was “injured at work, was assisting a young 
patient out of the bathroom, twisted knee to turn and felt a pop and immediate 
pain”.  According to this  note, the Claimant reported the injury to his  supervisors 
and was sent home to receive care.  The note reflects that the Claimant was 
originally evaluated on January 30, 2009, had completed the MRI that was 
reviewed with Claimant and his  wife.  According to this note, the MRI “clearly 
defined a tear of the medial and posterior horn of the medial meniscus, which 
would be the cause of his pain, and likely occurred at the time of the knee 
incident at work.  I have known this  patient for over two years  and had provided 
care for him in another clinic and believe his  complaints are legitimate and very 
true after examining the knee today”.  The report of March 4, 2009 included a 
plan documented as a referral to Dr. Jake Patterson for further evaluation, and 
consideration for surgical intervention.  The Claimant’s weight on his visit was 
documented at 320 pounds.  

 16.  On March 11, 2009, Claimant was evaluated by Dr. Patterson who 
noted that the Claimant’s MRI demonstrated meniscus tears which lead Dr. 
Patterson to the impression that the Claimant had suffered a “acute injury” in the 
form of a “medial meniscus tear and/or subluxation of the patella superimposed 
on some pre-existing patella femoral DJD”.  Dr. Patterson recommended 
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arthroscopic procedure, which the Claimant was desirous of proceeding forward 
with.

 17.  On May 5, 2009, Respondent requested an Independent Medical 
Examination that was  completed by Dr. Eric Riding’s.  In his report, Dr. Ridings 
documented the history of this Claimant’s injury as follows:  
 
 “The patient states that on the day of injury he was monitoring young men 
who were at a bathroom.  One particular young man did not wish to leave and 
was obstructing the entrance.  Mr. Tirk asked him to move along.  When he 
spoke back and did not do so, Mr. Tirk moved toward him gesturing down the 
hall.  As he turned toward the young man (who was approximately 5'6 or 5'7 
inches tall) he twisted toward his right while reaching out to touch him, and in the 
process of doing that twisting movement felt two “crunching” sensations in his  left 
knee and immediate onset of left knee pain.  The patient was clear that he did 
not exert any force on the man but rather felt those painful sensations in the knee 
as he turned toward him”.   

 18.  Claimant was accompanied to the IME by his wife Pamela who was 
present throughout the Independent Medical Examination.  Additionally, Claimant 
tape recorded the evaluation.  Dr. Ridings separately recorded the IME and 
testified that he maintained a separate copy of the audio recording but had never 
listened to it.  Claimant and his wife dispute the history as documented by Dr. 
Ridings.  Claimant and his wife testified that during the Independent Medical 
Examination, Claimant demonstrated how he actually made physical contact with 
the young man in question and although he did not have to exert substantial 
force to restrain the young man, he did physically turn him while pivoting and 
directing him toward the door.  

 19.   Dr. Ridings opined that the Claimant likely has meniscal tears of the 
left knee as interpreted by MRI and that those occurred at the time he twisted his 
knee.  However, Dr. Ridings concluded that the twisting of the knee while 
speaking to the young man in the bathroom would not be work-related as the 
incident “could have occurred anywhere”.  As such, Dr. Ridings  reached the 
conclusion that because Claimant was not engaged in any sort of typical 
altercation or physical management of this young man that the injury is  not work-
related. 

 20.  In their Response to Application for Hearing, Respondent asserts that 
Claimant’s condition is  not compensable as it constitutes a “idiopathic slip and 
fall”. 

 21.  At hearing, Respondent presented the testimony of Brandon Miller.  
Mr. Miller works as the program manager in charge of the boys conduct unit for 
the employer.  Mr. Miller testified that the youth in question in this  case was part 
of the conduct program.  The program attempts to influence behavior by 
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rewarding appropriate conduct and penalizing bad behavior.   According to Mr. 
Miller, the youth in the boys conduct unit range in age from 12-16 years old.  
Occasionally, an older boy of small stature are also part of this unit.  Mr. Miller 
testified he was not on duty at the time of Mr. Tirk’s injury.

 22.   Mr. Miller testified extensively regarding hands on contact between 
staff members and the boys on the unit.  According to Mr. Miller, because many 
of the kids on the unit have been physically abused, physical contact between 
staff members and kids can be interpreted by the kids  as  traumatic.  Thus, 
training surrounding physical contact with the kids on the unit is provided.

 23.  Mr. Miller testified that any time physical contact is  made between a 
staff member and a child on the unit, documentation in the form of a custody-
control incident report is required to be filed.  In addition, an interview with the 
staff member and a debriefing with the youth is  required.  No such report or 
interviews exist or have been conducted.  Mr. Miller delineated between two 
types of physical contact, one defined as an “escort” and the other defined as a 
restraint.  Claimant testified that contact consisting of restraints had to be 
reported, he did not restrain the youth in any fashion he personally did not feel it 
necessary to do report this as  a physical contact.  To that extent, Claimant’s 
testimony is  consistent with the report of Dr. Eric Ridings when Dr. Ridings 
documented that Claimant was  “not engaged in any sort of typical altercation or 
physical management of the young man at the time” of this incident.

 24.  Mr. Miller defined an escort as  physical contact between the staff 
member and the youth where the staff member directs the motion of the kid in 
question.  According to Mr. Miller, the contact between Mr. Tirk and the youthful 
offender would constitute an escort and Mr. Tirk appeared unaware that escort 
contact had to be reported.  Mr. Tirk testified that he did not feel it necessary to 
report the physical contact as he did not feel that he was required to do so since 
the contact did not raise to the level of a restraint.   

  25.  According to Mr. Miller, the actions of the youth in question 
specifically, turning quickly, confronting a staff member and challenging that staff 
member to a confrontation would constitute aggressive behavior which would 
require a separate incident report as the facility does  not tolerate aggressive 
behavior.   However, Mr. Miller conceded that the individual involved in the 
incident has the discretion as  to determine what constitutes aggressive behavior 
and whether such report should be initiated.  Claimant testified that he did not 
consider the youth’s behavior aggressive or threatening.  Rather, Claimant 
testified that the youth in question was clowning around, thus did not find the 
need to report the offender’s behavior as aggressive.  

 26.  According to Mr. Miller’s testimony, there would be a mandatory 
process of debriefing the youth following the report of an incident.  Mr. Miller 
testified at hearing that he was unaware of any report that had been filed with 
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respect to this incident by Mr. Tirk or the supervisor to whom Mr. Tirk reported the 
incident, Mr. Young.  Mr. Young did not testify.  

CONCLUSIONS OF LAW

1.The purpose of the Worker’s  Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation.  Section 8-40-102(1), C.R.S.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of 
evidence is that which leads to the trier-of-fact, after considering all the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo.306, 
592 P.2d 792 (1979).  The facts in a worker’s  compensation case must be 
interpreted neutrally, neither in favor of the rights  of the claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

2.When determining credibility, the fact finder should consider among 
other things the consistency or inconsistency of a witnesses testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions, the motives of the witness; whether the testimony has 
been contradicted; and biased, prejudice or interest.  See Prudential Insurance 
Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).  A 
workers’ compensation case is decided on its merits.  Section 8-43-201.  The 
ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues  involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

3.Claimant contends that the evidence presented proves  that the knee 
injury he experienced on January 28, 2009 arose out of and in the course of his 
employment.  The Claimant argues that the evidence demonstrates that the 
Claimant’s twisting injury resulting in meniscal tears to the left knee was caused 
by suddenly pivoting when physically directing the youthful offender from the 
bathroom.  Specifically, Claimant contends that his injury (meniscal tears) has its 
origin in his work duties.  In other words, the injury did not simply arise as  an 
idiopathic condition resulting from the mere act of twisting.  But for Claimant’s 
specific requirement to move the kids through the bathroom breaks and his  need 
to physically direct the child in question, this injury would not have occurred. 

4.The Claimant must prove by a preponderance of the evidence that his 
injury was proximately caused by an injury arising out of and in the course of his 
employment with the employer.    Section 8-41-301(1)(b) & ( c), C.R.S; see also, 
City of Boulder v. Streeb, 706 P.2d 786, (Colo. 1985).  An injury occurs “in the 
course of” employment where the Claimant demonstrates that the injury occurred 
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within the time and place limits  of his employment and during an activity that had 
some connection with his  work-related functions.  See, Triad Painting Co. v. Blair, 
812 P.2d 638 (Colo. 1991).   Respondents  by the indication of their own IME 
physician seemly concede that the injury occurred in the course of employment.  
However, Respondents  assert that the injury did not arise out of Claimant’s work 
duties based upon the assertion that the Claimant merely twisted his knee which, 
in the words of Dr. Ridings, could have occurred anywhere.  The assertion 
ignores the fact that the need to pivot on the knees was caused by Claimant’s 
need to physically direct the young man from the bathroom.  

5.The “arising out of” element of the workers’ compensation statute is 
narrower and requires  Claimant to show a causal connection between the 
employment and the injury such that the injury has its  origins in and the 
Claimant’s work-related functions  and is sufficiently related to those functions to 
be considered as part of the employment contract.  Triad Painting Co.,  Supra.  
The mere fact that an injury occurs  at work does not establish the requisite 
causal relationship to demonstrate that the injury arose out of the employment.  
Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968).  In the instant 
case, the totality of evidence establishes that Claimant’s  injury arose out of the 
need to physically direct the youthful offender from the bathroom.  The Claimant 
testified that the actions of pivoting physically grabbing the child and directing 
him toward the door were all due action.  Thus the need to pivot on the knees 
should not be seen as separate from the necessary actions taken by Claimant to 
remove this child from the bathroom.  Because the actions  are not separate, all 
actions should be seen as being part of Claimant’s duties.  Thus, the requisite 
nexus between the Claimant’s duties and his injury are satisfied.  

6.The ALJ finds Claimant to be credible.  

7.Assuming that everything that Mr. Miller testified to is true, it makes little 
sense for the Claimant to testify in a fashion that would expose him to potential 
termination from his  job or sanctions for perjury leading to particular credibility to 
Claimant’s testimony.

8.If the precipitating cause of an injury at work is a pre-existing health 
condition that is personal to the Claimant or the cause of an injury is  simply is 
unexplained, the injury does not arise out of the employment unless a “special 
hazard of the employment combines  with the pre-existing condition to contribute 
to the occurrence of the accident of injuries sustained.  Finn v. Industrial 
Commission, Supra; National Health Laboratories v. Industrial Claim Appeals 
Office, 844 P.2d 1259 (Colo. App. 1992); Rice v. Dayton Hudson Corp., Workers’ 
Comp number 4-386-678 (ICAO July 29, 1999).  This  rule is based upon the 
rationale that unless a special hazard of the employment increases the risk or 
extent of injury, a fall that is unexplained would do to the Claimant’s pre-existing 
condition lacks sufficient causal relationship to the employment.  A “special 
hazard” is  a condition or circumstance that is not generally encountered outside 
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of the work place.  Gates Rubber v. Industrial Commission, 705 P.2d 6 (Colo. 
App. 2005); Kidwell v. City of Denver, Workers’ Compensation number 4-601-057 
(ICAO December 15, 2004).  

9.In the instant case, it is assumed that Respondent raised Claimant’s pre-
existing knee injury in 1996 as well as his  left hip condition as supporting a theory 
that the precipitating cause of the Claimant’s knee injury was due to a pre-
existing health condition resulting in the need for Claimant to assert that a special 
hazard existed in Claimant’s  place of employment.  Any such argument is 
misplaced however, as  the pre-existing hip condition has no relationship to the 
Claimant’s current meniscal tears and played no role in this injury.  Similarly, the 
Claimant’s knee injury in 1996 was of a substantially different nature than that 
which Claimant is current suffering from.  Namely, in 1996, the Claimant suffered 
a tear of his quadriceps tendon from the knee, which resulted in a quadriceps 
tendon repair procedure.  Therefore, any assertion by Respondent that the 
precipitating cause of Claimant’s current knee injury was a pre-existing health 
condition is  simply unpersuasive.  There is  no nexus between Claimant’s  current 
knee condition and his pre-existing 1996 injury.

10.The question of whether Claimant proved the requisite causal 
relationship between the injury and the conditions or circumstances of 
employment is  one of fact for determination by the ALJ.  Cabela v. Industrial 
Claim Appeals Office, 198 P.3d 1277 (Colo. App. 2008); Blunt v. Nurse Core 
Management Services, Workers’ Compensation number 4-725-754 (ICAO 
February 15, 2008).  The ALJ concludes that the Claimant proved that it is  more 
probably true than not that he sustained an injury arising out of his employment 
when he twisted his  knee on January 28, 2008.  The weight of the evidence 
establishes that the cause of the Claimant’s injury is  due to the need to pivot and 
physically direct a youthful offender from the bathroom, which was the specific 
duty that Claimant was assigned on the date in question.  

11.Claimant’s care by Dr. Buttons and Dr. Jacob F. Patterson was 
reasonable and necessary treatment for the industrial injury and Respondent is 
responsible for said care.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is Compensable.

2. Respondent is responsible for all medical care to treat Claimant for his 
industrial injury to cure or relive him from the effects of said injury.
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3. Respondent is  responsible for payment of medical care provided by Dr. 
Buttons and Dr. Patterson to cure or relieve Claimant from the effects of 
his injury.

4. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

5. All matters not determined herein are reserved for future determination.

DATE: July 24, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-717-518

ISSUES

Whether the Claimant has proven by a preponderance of the evidence 
that her alleged tips may be included in calculating her average weekly wage.

FINDINGS OF FACT

1. Claimant is  a twenty-three year old woman who worked at the 
Respondent-employer’s place of business located in Salida, Colorado.  She 
worked as a carhop and her job consisted of taking orders from customers  and 
delivering completed orders.  She worked at Respondent-Employer’s from 
September 2006 to March 2007 and earned $6.50 per hour.  

2. On March 1, 2007, in an admitted work-related accident, Claimant 
slipped and fell injuring her right knee and face.  

3. Respondents assert that Claimant is  not entitled to include alleged 
tips  in her average weekly wage because she (1) failed to initially and 
properly report these tips to the Internal Revenue Service (“IRS”); and (2) 
the tips she eventually reported (one day before the hearing) were merely 
unverified estimates and she could not prove she actually received the 
alleged tips.
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4. Claimant initially reported gross  earnings of $3,568.79, including 
$1,100.00 in tips  in her 2006 federal income tax return and $1,949.86, 
including $660.00 in tips, in her 2007 federal income tax return.  

5. Claimant asserted she mailed her tax returns, via certified mail, the 
evening before the hearing hereunder.  She admitted belatedly attempting 
to report her tips in tax returns to the IRS in an attempt to include those 
tips  in her average weekly wage.  To explain her actions, she claimed she 
did not have to file income tax returns  because of her low income. She 
also claimed her employer had no system in place to report tips.

6. Claimant admitted that she never reported the amount of her tips to 
the Respondent-Employer.  She also admittedly guessed at the amount of 
her tips.  She testified she did not keep a daily record of the tips she 
received.  She admitted the Affidavit she signed on the issue was merely a 
guess.  Specifically, the following statement was nothing more than an 
unverified estimate: “My best day, I earned $110.00.  My worst day, I 
earned about $10.00.  I averaged about $20.00 a day in tips at Sonic.” 

7. Claimant also testified she previously prepared “draft” returns and 
attached these to her Responses to Interrogatories and these same “draft” 
returns were not sent to the IRS until the evening before the hearing.  She 
also admitted knowledge that tax returns for the preceding year are due to 
the federal government in April of the following year.

8. Claimant’s mother, Nikki Boyle, testified Claimant had cash when 
she picked Claimant up from work but admitted she never actually saw 
Claimant receive tips.  She also could not provide any specific testimony 
regarding the amount of the tips allegedly received.

CONCLUSIONS OF LAW

C.R.S. § 8-4-201(19)(b) provides that for tips  to be included in wages, the 
employee must have reported these tips to the IRS for purposes of filing federal 
income tax returns.  Tips must actually be received and properly reported to the 
IRS to be considered wages.  Id.  Claimant in this case cannot prove she actually 
received tips and if so what the correct amount would be.

The plain and ordinary meaning of the wage statute is that gratuities which the 
Claimant receives in the course of employment may be considered in calculating 
the average weekly wage, but only if those gratuities were reported to the IRS by 
the Claimant, or by some other party (such as the employer) on behalf of the 
Claimant. In the Matter of the Claim of Brimmerman v. Denny’s and CNA Risk 
Management, 2000 WL 696879, W. C. No. 4-396-902 (April 5, 2000).  The 
statute permits inclusion of tips in the Claimant’s average weekly wage, but also 
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discourages fraud by requiring documentary and verified evidence tending to 
corroborate the Claimant’s testimony concerning the amount of tips received. Id.

This  requirement serves to discourage fraud by mandating that the reported tips 
be tied to an official income tax return rather than a belated, self-serving and 
unverified communication. In the Matter of the Claim of Dawit Measho v. Brown 
Palace Hotel, 2001 WL 778824, W. C. No. 4-452-636 (June 14, 2001).

Claimant testified she merely guessed at the amount of her tips.  She admitted 
she did not properly account for her tips.  She also admitted she only attempted 
to report these estimated tips to the IRS belatedly so she could hopefully 
increase her AWW at the hearing.  Claimant’s actions are exactly what the wage 
statute and case law attempt to discourage.  Specifically, Claimant should not be 
rewarded for her invalid and belated attempt to report unverified and self-serving 
tips to increase her average weekly wage.

The statute requires  the act of reporting tips must have been completed prior to 
the time the average weekly wage is  calculated.  In the Matter of the Claim of 
Brimmerman v. Denny’s and CNA Risk Management, 2000 WL 696879.  In 
Brimmerman, Claimant testified she did not report tips to the IRS and she had 
not yet reported her tips at the time of hearing but that she had intended to.  Id.  
The Court found the wage statute is worded in the past tense and Claimant’s 
intentions were irrelevant.  Id.  Since the statute is  worded in the past tense, the 
statue “requires that the act of reporting tips must have been completed prior to 
the time the average weekly wage is calculated.”  Id.

Even if this Court were to accept Claimant’s allegation that her tips should be 
considered reported because she mailed her returns the evening before the 
hearing, Claimant’s  returns  were not considered filed at the time of the hearing at 
9:00 a.m. the following morning.  

The Internal Revenue Code requires “returns  made on the basis of the calendar 
year shall be filed on or before the 15th day of April following the close of the 
calendar year and returns made on the basis  of a fiscal year shall be filed on or 
before the 15th day of the fourth month following the close of the fiscal year.” 26 
U.S.C. § 6072(a).

If a return is filed outside of the prescribed time, it is  not considered filed until 
actually received by the IRS. 26 U.S.C.A. § 7502(1); see also Becker v. Dept. of 
the Treasury/Internal Revenue Serv., 823 F.Supp. 231 (S.D.N.Y. 1993).  

At the time of hearing, Claimant’s  returns  were not actually filed and under 
Brimmeran, even if the Court were to consider Claimant’s alleged tips  in 
calculating AWW, it cannot because the act of reporting tips was not completed 
prior to the time of calculating AWW.
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Perhaps most importantly, Colorado courts have also held that a Claimant is not 
entitled to include tips in an average weekly wage just because she belatedly 
reports a tax return to the IRS.  In the Matter of the Claim of Gloris R. Dawes v. 
Colorado Cabana, Inc., 1997 WL 846939, W. C. No. 4-283-730 (August 11, 
1997).  In other words, a Claimant cannot send in late tax returns with unverified 
tips  and expect her average weekly wage to be increased. Id.  This is precisely 
what Claimant did in this  case by allegedly submitting unverified tips to the IRS 
by mail the night before the hearing.  

Claimant cannot establish she actually received tips.  Claimant’s  guess as to how 
much she received in tips  is inadequate to establish income for AWW purposes.  
Indeed, she cannot even recall how much she made on a daily basis  because, 
per her testimony, she did not keep track of her tips.  She admitted she merely 
guessed at the amount of tips she received.  She also admitted she only mailed 
the tax returns  in the night before the hearing so that she could hopefully include 
her estimated tips in her AWW.  

Claimant has failed to meet the burden of proof and has  not established she 
actually received tips and properly reported these tips in filed tax returns to the 
IRS so that the tips may be included in her average weekly wage.

ORDER

 It is therefore ordered that:

1. Claimant’s claim to have her tips included in her average weekly wage is 
denied and dismissed.

2. All matters not determined herein are reserved for future determination.

DATE: July 24, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-505-189

ISSUES

 1. Whether Claimant’s  request for medical benefits in the form of a 
Scheker wrist replacement is barred by the doctrine of issue preclusion.
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 2. If issue preclusion does not apply, whether Claimant has 
demonstrated by a preponderance of the evidence that Scheker wrist 
replacement surgery constitutes  authorized medical treatment that is  reasonable 
and necessary to cure and relieve the effects of his industrial injury.

FINDINGS OF FACT

 1. On February 7, 2001 Claimant suffered an injury to his left wrist 
during the course and scope of his  employment with Employer.  Claimant 
subsequently underwent numerous  procedures to correct his  wrist condition.  
Authorized Treating Physician (ATP) Thomas G. Fry, M.D. performed seven of 
the surgeries.  

 2. In approximately November 2007 Claimant experienced a “pop” in 
his left wrist.  After conducting research and considering various options, Dr. Fry 
recommended a Scheker wrist replacement for Claimant.  Dr. Fry explained in his 
evidentiary deposition that the Scheker wrist device is a prosthetic joint 
replacement designed to alleviate chronic wrist pain and instability.  Dr Fry 
recommended the device in order to decrease Claimant’s pain, improve his wrist 
function and reduce his medications.

 3. At the time of Dr. Fry’s recommendation, Claimant was receiving 
pain management treatment from James Derrisaw, M.D.  Dr. Derrisaw 
recommended a spinal cord stimulator for Claimant in order to reduce his pain, 
improve function and decrease reliance on narcotic pain medications.

 4. Claimant subsequently sought a hearing at the Office of 
Administrative Courts regarding the Scheker wrist replacement and the spinal 
cord stimulator.  On July 16, 2008 ALJ Jones conducted the hearing.  In a 
Summary Order dated August 18, 2008 ALJ Jones characterized the issues 
presented at the hearing as follows:

The issues raised for consideration at the hearing concern medical 
benefits.  Claimant seeks an order, which requires Respondents to 
authorize a spinal cord stimulator and a Scheker wrist as a 
reasonable, necessary and related medical benefit.

ALJ Jones concluded that the spinal cord stimulator constituted a reasonable, 
necessary and related medical benefit.  However, she denied Claimant’s request 
for the Scheker wrist procedure because it was not a reasonable and necessary 
medical benefit.  Neither party requested Full Findings of Fact and Conclusions 
of Law.  ALJ Jones’ Order thus became final on August 31, 2008.

 5. Claimant subsequently obtained the spinal cord stimulator.  
However, he testified at the present hearing in this matter that the spinal cord 
stimulator only relieved approximately 5% of his pain and did not reduce his 
reliance on narcotic pain medication.  Based on the continued recommendation 
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of Dr. Fry, Claimant explained that he would like to undergo the Scheker wrist 
procedure in order to reduce his pain and improve his function.

 6. The issues presented before ALJ Jones and the current matter both 
require a determination of whether the Scheker wrist procedure constitutes a 
reasonable and necessary medical benefit as a result of Claimant’s February 7, 
2001 industrial injury.  Respondents contend that Claimant is  barred from 
relitigating the propriety of a Scheker wrist replacement based on the doctrine of 
issue preclusion.  However, Claimant asserts  that the issues in the July 16, 2008 
hearing and the present matter are not identical because he lacked the same 
incentive to vigorously litigate the Scheker wrist replacement option at the first 
hearing.  He contends  that another treatment modality in the form of a spinal cord 
stimulator was available at the July 16, 2008 hearing.  Claimant now argues that, 
because the spinal cord stimulator did not relieve his pain, he has  a greater 
incentive to litigate the issue of whether he is entitled to Scheker wrist 
replacement surgery.

7. ALJ Jones’ August 18, 2008 Summary Order is final.  Moreover, 
there is no dispute that there is an identity of parties in both proceedings.  
Claimant also had a full and fair opportunity to litigate the issue of whether the 
Scheker wrist procedure was a reasonable and necessary medical benefit before 
ALJ Jones.  Claimant testified at the hearing and presented medical records to 
support his  position.  He submitted a position statement and ALJ Jones 
subsequently issued a Summary Order.  The only remaining dispute is  whether 
there is an identity of issues  or claims for relief in the proceedings before ALJ 
Jones and the present matter.

 8. Claimant’s opening statement at the July 16, 2008 hearing reveals 
that he sought medical benefits  in the form of the spinal cord stimulator 
recommended by Dr. Derrisaw and the Scheker wrist procedure recommended 
by Dr. Fry.  Although Claimant presented two possible treatment modalities 
before ALJ Jones, her Summary Order reflects that she permitted the spinal cord 
stimulator and denied the Scheker wrist procedure.  Claimant’s current 
contention that the spinal cord stimulator failed to adequately reduce his pain 
does not nullify ALJ Jones’ determination that he failed to establish that the 
Scheker wrist device was a reasonable and necessary medical procedure.  The 
issue presented at the current hearing is thus simply a renewed request for the 
Scheker wrist replacement.  A second determination of whether Claimant is 
entitled to the Scheker wrist device would violate the purpose of issue preclusion 
in promoting reliance upon and confidence in the judicial system by preventing 
inconsistent decisions.  Because the four criteria for the doctrine of issue 
preclusion have been satisfied, Claimant is barred from relitigating whether a 
Scheker wrist replacement constitutes a reasonable and necessary medical 
procedure.

CONCLUSIONS OF LAW
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1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  §8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 
(Colo. App. 2004).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

4.  Although the principles  of issue or claim preclusion were developed 
in the context of judicial proceedings, the doctrines are applicable in workers’ 
compensation matters.  Sunny Acres Villa, Inc. v. Cooper, 25 P.3d 44 (Colo. 
2001).  Issue preclusion is an equitable doctrine that bars relitigation of an issue 
that has been finally decided by a court in a prior action.  Bebo Construction Co. 
v. Mattox & O'Brien, 990 P.2d 78, 84 (Colo. 1999). The purpose of the doctrine is 
to relieve parties of the burden of multiple lawsuits, to conserve judicial 
resources, and to promote reliance upon and confidence in the judicial system by 
preventing inconsistent decisions. Id.  Issue preclusion operates to bar the 
relitigation of matters that have already been decided as well as matters that 
could have been raised in prior proceedings.  Argus Real Estate, Inc. v. E-470 
Pub. Highway Auth., 109 P.3d 604 (Colo. 2005).  The doctrine prevents 
relitigation of an issue when the following apply: “(1) the issue sought to be 
precluded is identical to an issue actually determined in the prior proceedings; (2) 
the party against whom estoppel is asserted has been a party to or is in privity 
with a party to the prior proceeding; (3) there is a final judgment on the merits  in 
the prior proceeding; and (4) the party against whom the doctrine is asserted had 
a full and fair opportunity to litigate the issue in the prior proceeding.”  Sunny 
Acres Villa, Inc., 25 P.3d at 47; In Re Lockhart, W.C. No. 4-725-760 (ICAP, May 
21, 2009).
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 5. As found, the issues presented before ALJ Jones and the current 
matter both require a determination of whether the Scheker wrist procedure 
constitutes a reasonable and necessary medical benefit as a result of Claimant’s 
February 7, 2001 industrial injury.  Respondents  contend that Claimant is barred 
from relitigating the propriety of a Scheker wrist replacement based on the 
doctrine of issue preclusion.  However, Claimant asserts that the issues in the 
July 16, 2008 hearing and the present matter are not identical because he lacked 
the same incentive to vigorously litigate the Scheker wrist replacement option at 
the first hearing.  He contends that another treatment modality in the form of a 
spinal cord stimulator was available at the July 16, 2008 hearing.  Claimant now 
argues that, because the spinal cord stimulator did not relieve his pain, he has a 
greater incentive to litigate the issue of whether he is  entitled to Scheker wrist 
replacement surgery.

 6. As found, ALJ Jones’ August 18, 2008 Summary Order is final.  
Moreover, there is no dispute that there is  an identity of parties in both 
proceedings.  Claimant also had a full and fair opportunity to litigate the issue of 
whether the Scheker wrist procedure was a reasonable and necessary medical 
benefit before ALJ Jones.  Claimant testified at the hearing and presented 
medical records to support his position.  He submitted a position statement and 
ALJ Jones subsequently issued a Summary Order.  The only remaining dispute is 
whether there is  an identity of issues or claims for relief in the proceedings  before 
ALJ Jones and the present matter.

 7. In assessing whether there is an identity of claims for relief, the 
inquiry is  not focused on the specific claim or the legal theory asserted.  Holnam, 
159 P.3d at 798.  Rather, the key inquiry involves the injury for which relief is 
sought.  Id.  Claim or issue preclusion prevents a litigant from splitting claims into 
separate actions because, once a judgment is entered, the claimant’s claim is 
extinguished.  Id.  Claim preclusion thus bars  relitigation not only of claims 
actually decided but of all claims that might have been decided if the claims are 
connected by the same injury.  Id.

 8. As found, Claimant’s opening statement at the July 16, 2008 
hearing reveals that he sought medical benefits in the form of the spinal cord 
stimulator recommended by Dr. Derrisaw and the Scheker wrist procedure 
recommended by Dr. Fry.  Although Claimant presented two possible treatment 
modalities before ALJ Jones, her Summary Order reflects that she permitted the 
spinal cord stimulator and denied the Scheker wrist procedure.  Claimant’s 
current contention that the spinal cord stimulator failed to adequately reduce his 
pain does not nullify ALJ Jones’ determination that he failed to establish that the 
Scheker wrist device was a reasonable and necessary medical procedure.  The 
issue presented at the current hearing is thus simply a renewed request for the 
Scheker wrist replacement.  A second determination of whether Claimant is 
entitled to the Scheker wrist device would violate the purpose of issue preclusion 
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in promoting reliance upon and confidence in the judicial system by preventing 
inconsistent decisions.  Because the four criteria for the doctrine of issue 
preclusion have been satisfied, Claimant is barred from relitigating whether a 
Scheker wrist replacement constitutes a reasonable and necessary medical 
procedure.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

Claimant’s request for a Scheker wrist replacement is denied and 
dismissed.

DATED: July 27, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-703-206

ISSUES

The issue before the Court is whether Claimant is entitled to permanent 
total disability benefits as a result of the admitted compensable injury suffered by 
Claimant on September 27, 2006 while working for JE Dunn Construction.

FINDINGS OF FACT

1. The ALJ finds Claimant’s  objection to the late filing of legal authority to be 
without merit and the ALJ will consider same in the outcome of this case.

2. The ALJ finds the legal authority cited neither persuasive nor binding.

3. Claimant suffered a compensable work-related injury while working for the 
Respondent-Employer on September 27, 2006.  Claimant's date of birth is 
May 10, 1973. Claimant reached maximum medical improvement on 
November 1, 2007.

4. Claimant sought and received medical care at Concentra Medical Facility 
as well as from Katharine Leppard, MD. Dr. Leppard has reported and 
testified that Claimant suffers  a right L5-S1 lateral disc herniation along 



227

with depression as a result of this injury. Dr. Leppard provided Claimant 
with medication for depression along with analgesic narcotic medication 
for Claimant's  injury related pain. Dr. Leppard referred Claimant to Dr. 
Jose Vega, Ph.D., who diagnosed Claimant with major depression single 
episode as a result of this compensable accident. Dr. Leppard and Dr. 
Vega both reported that Claimant's psychiatric issues are secondary to 
this compensable claim.

5. Dr. Leppard testified that as  a result of his compensable injury Claimant 
should be restricted to lifting no more than ten pounds and should 
alternate sitting and standing at will. In support of her opinion that 
Claimant suffers a right L5-S1 lateral disc herniation, Dr. Leppard notes 
that on April 10, 2007 Claimant had a right L5 selective epidural injection 
with good results that lasted approximately fifteen days. Dr. Jeffery Jenks 
performed that injection.

6. Dr. Leppard testified that the fifteen-day period of relief that Claimant 
experienced as a result of the epidural injection constitutes reliable 
corroborative evidence supporting her diagnosis of a right L5-S1 lateral 
disc herniation. Dr. Leppard also testified that she personally reviewed the 
MRI films taken of Claimant's  low back that show the L5-S1 herniation that 
the reviewing radiologist reported in this matter as being consistent with a 
determination of L5-S1 herniation. Dr. Leppard is board certified in 
physical medicine, electrodiagnostic medicine, neuromuscular medicine 
and pain medicine. She is level II with the Division of Workers' 
Compensation and is skilled in the review of MRI images.

7. Dr. Leppard testified that approximately fifteen percent of her practice 
made up of evaluating and treating work injured claimants and that she 
frequently sees patients with problems similar to the ones suffered by 
Claimant.

8. Dr. Leppard saw the Claimant in treatment ten times prior to giving her 
testimony on May 4, 2009. At time of hearing Dr. Leppard testified that it 
would be her opinion that Claimant would likely have to change positions 
approximately every fifteen minutes,

9. Dr. Leppard testified consistent with the opinions rendered by both Mr. 
Fitzgibbons and Ms. Ferris that Claimant's pain behavior would make it 
very difficult and likely not possible for Claimant to obtain employment 
with any prospective employer. The balance of Dr. Leppard's testimony 
reasonably rules out Claimant's return to any type of manual labor and 
given her restrictions imposed on Claimant's return to work, it is 
unanimously agreed by Mr. Fitzgibbons, Ms. Fenis and Dr. Leppard that 
Claimant would be unable to maintain employment. Moreover, Dr. 
Leppard testified that given the nature of Claimant's herniated disc, 
Claimant should be protected and restricted from returning to manual 
labor because with a lateral disc herniation and chronic pain, Claimant 
would be at high risk for re-injuring himself.
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10.Respondents' medical witness Dr. Allison Fall testified at evidentiary 
deposition. She testified that she did not use worksheets to determine 
Claimant's  mental impairment, did not have worksheets  to show that she 
performed or measured Claimant's  loss of range of motion of his  back 
and further testified that although she did not know what Claimant did in 
his job as a laborer, he could nevertheless return to his construction job in 
spite of his injury. Dr. Fall has board certification in physical medicine and 
physical rehabilitation.

11.The administrative law judge finds that Dr. Leppard is persuasively 
qualified and more knowledgeable as to the clinical status of Claimant. 
The administrative law judge notes that there is  insufficient record support 
to show that Dr. Fall read or reviewed the MRI films as did Dr. Leppard 
and there is  insufficient evidence to show that Dr. Fall has training or 
competency to review MRI films.

12.Claimant's  education consists of five years of primary school in Mexico. 
He understands some words in English and when tested demonstrated a 
first grade reading level in English, third grade level in arithmetic. Claimant 
has no computer experience and is unable to type. Both of the vocational 
experts in this matter testified that if Dr. Leppard's restrictions  and opinions 
are adopted in determining Claimant's ability to return to work or maintain 
employment, Claimant in fact has been rendered unemployable and 
unable to earn a wage as  result of the injury sustained in this 
compensable claim. 

13.The ALJ finds the medical opinions of Dr. Leppard to be the most 
persuasive and credible medical evidence.

14.The ALJ concludes that the opinions  rendered by the vocational experts  is 
consistent, that if Dr. Leppard’s opinions are given the greater weight, that 
the Claimant is permanently and totally disabled as he is unable to earn a 
wage at his former or any employment.

15.The ALJ concludes that the Claimant is permanently and totally disabled 
as a result of his work-related injury with the Respondent-Employer.

16.WHEREFORE the administrative law judge issues the following:

CONCLUSIONS OF LAW

The ALJ concludes Claimant’s objection to the Respondents’ late filing of legal 
authority to be without merit and the ALJ will consider same in the outcome of 
this case.

The ALJ finds the legal authority cited neither persuasive nor binding.

To prove his  claim that he is permanently and totally disabled, Claimant 
shoulders the burden of proving by a preponderance of the evidence that he is 
unable to earn any wages in the same or other employment.  Sections 8-40-201
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(16.5)(a) and 8-43-201, C.R.S. (2003); see City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985).  The facts in a workers' compensation case may not be 
interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, 
supra.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).

The term "any wages" means more than zero wages.  See Lobb v. Industrial 
Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial 
Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995).  In weighing whether 
Claimant is able to earn any wages, the ALJ may consider various human 
factors, including claimant's  physical condition, mental ability, age, employment 
history, education, and availability of work that the Claimant could perform.  Weld 
County School Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  The critical test 
is  whether employment exists that is reasonably available to Claimant under his 
or her particular circumstances.  Weld County School Dist. Re-12 v. Bymer, 
supra.

As a matter of public policy, PTD benefits may be awarded even if claimant holds 
some type of post-injury employment where the evidence shows that claimant is 
not physically able to sustain the post-injury employment, or that such 
employment is unlikely to become available to claimant in future in view of the 
particular circumstances.  Joslins Dry Goods Co. v. Industrial Claim Appeals 
Office, 21 P.3d 866 (Colo. App. 2001).

The ALJ adopts and prefers the opinions expressed by Dr. Leppard over those 
expressed by Dr. Fall and therefore, when considering those opinions, the two 
vocational experts along with the relevant criteria for determining disability as 
stated above, it is  concluded that Claimant has in fact been rendered 
permanently and totally disabled as a result of the injuries sustained in this 
compensable accident. 

Respondents shall to pay Claimant permanent total disability benefits for the 
remainder of Claimant’s life or as otherwise terminated by operation of law. 
Respondents have filed a final admission that admits for Grover medical benefits.

WHEREFORE the ALJ issues the following:

ORDER

 It is therefore ordered that:

1. The Respondents shall pay permanent and total disability benefits to 
Claimant in accordance with the Workers’ Compensation Act of Colorado.
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2. Respondents shall pay statutory interest at the rate of eight percent (8%) 
per annum on all amounts due and not paid when due.

3. All matters not determined herein are reserved for future determination.

DATE: July 27, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-545-531

ISSUES

The issues presented for adjudication are: 1) Did Claimant suffer a 
compensable injury on June 25, 2002?; 2) If an incident occurred, is that incident 
the cause of Claimant’s current medical treatment and disability?; and 3) Is 
Claimant permanently totally disabled as a result of the June 25, 2002, incident?

FINDINGS OF FACT

Pre-Injury

1. In June of 1986, Claimant graduated from high school with a G.P.A. of 
1.27.  He ranked 117 out of 122 in his graduating class.  Claimant attended a 
community college in the fall 1986 and was given failing grades for that 
semester.  Although Claimant indicated he attended Rutgers University, 
Rutgers has no record of Claimant.  

2. In January1987, Claimant had a motor vehicle accident where he ran 
into a tree.  His head hit the windshield and he lost consciousness. He was 
transported to the emergency room.  A CT scan of his head revealed a tumor.  
A craniotomy was performed to remove the tumor.  After the surgery, Claimant 
developed epilepsy (seizure disorder), migraine headaches and depression. 
He continued to develop seizures, which remained uncontrolled secondary to 
Claimant’s failure to take his prescribed medication. 

3. Claimant obtained employment despite his migraines, uncontrolled 
seizures, and depression. He could not keep any job for an extended period 
of time and was terminated from or abandoned many of his positions.  In the 
three years before the accident, Claimant worked at Chipotle, Z-Teca, 



231

Armadillo, Boondocks Fun Center, and ADT Security.  The average length of 
time at each employer was less than four months.  

4. As Claimant’s employment became more sporadic, Claimant began 
having work injuries, several of which involved claimed head injuries.  On 
June 17, 2000, Claimant fell out of chair at work and hit his head on the floor 
and lost consciousness. Claimant had been non-compliant with his seizure 
medications.  Claimant had a long history of migraines. Claimant was taking 
prescription medications  for those migraines. Claimant experienced stress 
and anxiety.  

5. On March 26, 2001, Claimant fell fifteen feet through a false ceiling 
and landed on a table. Claimant hit his  head in the fall and was diagnosed 
with a concussion.  He subsequently reported an aggravation of his seizures 
and migraine headaches as a result of that accident.  

6. On November 16, 2001, seven months before the alleged injury in this 
case, Claimant had a seizure while at work.  He fell, injuring his head.  Again it 
was noted that Claimant was not compliant in taking his seizure medications 
and Claimant reported headaches and nausea.  

7. Claimant demonstrated difficulties with social functioning prior to June 
25, 2002, as  established by his custody dispute with his ex-wife resulting from 
his June 2001 divorce.  His then-girlfriend, now his  wife, filed a permanent 
restraining order against Claimant in January  2002.   

8. Claimant had significant pre-existing medical problems including a 
seizure disorder, headaches, anxiety, depression and personality disorders 
prior to the injury in this claim.  These physical conditions required 
medications and medical treatment and mental conditions affected Claimant’s 
employment and social functioning.   

Injury

9. On June 25, 2002, in the course and scope of his  employment, a jar of 
pickles fell on Claimant’s  head. Claimant was not particularly concerned about 
his symptoms and continued to work for a few more hours.  Claimant did not 
seek immediate medical attention. 

10.Two days later, at the insistence of Employer, Claimant reported to Dr. 
Seimer and complained of nausea and headaches.  Claimant appeared alert 
and in no acute distress. Claimant had a contusion to his head and suffered a 
mild closed head injury and a concussion.
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11.Claimant had evaluations to rule out significant injuries.  An MRI of the 
head was  taken on July 1, 2002, which showed evidence of an old craniotomy 
but was otherwise unremarkable and did not reveal any new abnormalities.  

12.Dr. Seimer referred Claimant to a neurologist, Dr. Hammerberg, for 
evaluation. In August 2002, Claimant reported to Dr. Hammerberg.  Claimant’s 
mental status and cognition was intact and his speech was normal. Dr. 
Hammerberg’s report did not reflect any cognitive deficits. 

13.By July 9, 2002, Dr. Seimer released Claimant to full duty.  Claimant 
did have further evaluations, including an MRI and neurological evaluation by 
Dr. Hammerberg.  These evaluations  failed to detect cognitive deficits or any 
new brain damage.    

14.Claimant continued to work for Employer as  a restaurant manager until 
January 2003, seven months after the accident.  

15.On February 28, 2003, Claimant was hired by Intown Suites  as a 
property manager.  Claimant could perform the essential functions of the job 
and Claimant had no physical limitations  that prohibited him from working as a 
property manager. Claimant completed an employment application and signed 
various authorizations, had training in office procedures and reviewed office 
manuals.  His  employer rated his quality of work productivity, ability to work 
with others, and punctuality, as good.  He successfully worked as a property 
manager until May 15, 2003. Claimant also was employed at a restaurant in 
January 2004.  

16.Claimant did not receive any medical care or treatment for a work-
related problem from September 2002 until December 2003. Claimant was 
examined by Dr. Mechanic and Dr. Kutz, but no treatment was rendered.   

17.By May 2003, Claimant had been treated by Dr. Seimer, had an MRI of 
his brain, and a neurologic evaluation by Dr. Hammerberg.   He was released 
to full duty by Dr. Seimer and returned to work at Employer. Claimant worked 
for employer for seven months and then obtained another job at Intown 
Suites. He told Intown Suites he could perform all the functions of the job 
without accommodation and without limitations. Before May 2003, Claimant 
had not received medical care for about ten months and had been 
successfully employed with two employers. Claimant’s work-related disability 
and functional problems resolved and no additional medical treatment was 
necessary for his work-related injury. 

Post Injury

18.In December 2003, over a year and half after the injury, Claimant 
presented to Dr. Woodcock with numerous complaints including migraines, 
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seizures, cognitive problems, depression, and a right shoulder injury.  Dr. 
Woodcock diagnosed Claimant with suffering from post-concussive syndrome 
with cognitive impairment.  Dr. Woodcock treated Claimant six to twelve times 
per year until January 2009. The severity of Claimant’s subjective complaints 
increased despite that treatment,

19. Claimant began to treat with Dr. Grenhart for his psychological issues, 
including depression, anxiety, and his personality disorder, in June 2005.  
Claimant continues to complain of these problems today despite 
approximately 47 visits  with Dr. Grenhart.  Some of Dr. Grenhart’s sessions 
involved Claimant discussing personal issues such as his divorce, his issues 
with women, his issues  with his  children and issues with litigation stress with 
his workers compensation claim and his divorce proceedings.

20.Today, Claimant subjectively complains  of depression, anxiety, 
paranoia, stress, personality dysfunction, seizures and migraines.  

21.Claimant is going through a protracted legal battle with his  ex-wife.  
Claimant’s current condition is similar to his pre-accident condition. 
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Cognitive Deficits

22.Claimant did not suffer any cognitive deficits  as a result of the work 
injury. Dr. Moe, Dr. Bernton and Dr. Quintero’s opinions that Claimant’s  current 
cognitive deficits  and migraine headaches are not related to the June 25, 
2002, accident are credible and persuasive. 

23.Claimant’s initial complaints  resulting from the June 25, 2002, injury 
including the headaches and vomiting, resolved and Claimant’s current 
complaints are not a result of the June 25, 2002, injury. Closed head injuries 
from traumatic events appear worse within 24 to 48 hours after the event and 
get better with time. Therefore, Claimant’s complaints from the June 25, 2002, 
would have been at their worst when Claimant presented to Dr. Seimer’s 
office for treatment. Claimant initially presented with virtually no cognitive 
impairment.  Dr. Bernton, Dr. Moe and Dr. Woodcock all testified that 
Claimant’s initial treatment records from Dr. Seimer and Dr. Hammerberg did 
not show cognitive deficits. However, as time progressed, Claimant’s 
complaints of cognitive deficits increased in severity.  Dr. Bernton, Dr. Moe 
and Dr. Quintero’s opinions that the June 25, 2002, accident did not cause 
Claimant’s current cognitive deficits are persuasive. 

24.Claimant’s symptoms from the work-related mild closed head injury 
resolved within a couple of weeks of the injury or by May 2003.  By that time, 
Claimant had been treated by Dr. Seimer and Dr. Hammerberg and was found 
to have no cognitive deficits.  Claimant stopped seeking treatment for his  work 
injuries by September 2002.  Claimant remained employed as a restaurant 
manager at Steak Escape until January 2003. After that time, Claimant 
applied for and was hired to fill a property manager position with Intown Suites 
from February 2003 until May 2003. Claimant was functioning at his  baseline 
at least as of May 2003.

25.Claimant’s current cognitive impairment is pre-existing and not a result 
of the June 25, 2002, accident.  Claimant had several head injuries predating 
the accident and had brain surgery in 1987 to remove a tumor.  Claimant did 
poorly in high school and couldn’t successfully complete one semester of 
community college. His work history was sporadic.  In the three years before 
the work injury, Claimant was employed at five different employers for an 
average of four months each.  He was fired from three of these jobs, quit 
once, and just stopped showing up to the other job.  Claimant’s  pre-existing 
cognitive impairment was aggravated by the litigation stress  he experiences 
as a result of this litigation and litigation with his ex-wife. 

26.Dr. Woodcock’s testimony that Claimant’s cognitive defects are a result 
of the June 25, 2002, injury is not persuasive.  At the time Dr. Woodcock came 
to his opinions as to the June 25, 2002, injury, eighteen months had passed 
since the initial accident and he had no prior medical records relating to 
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Claimant’s prior head injuries, his previous craniotomy, his previous  seizure 
disorder, or his previous migraine complaints.  He also did not possess 
records relating to Claimant’s initial treatment, employment records or 
education records. Dr. Woodcock based his opinion significantly on Claimant’s 
own report of the accident, which the Judge finds unreliable and not credible. 

27.The Judge credits  the opinions and reports of Dr. Moe, Dr. Bernton and 
Dr. Quintero that Claimant suffered a contusion and mild closed head injury on 
June 25, 2002, and that symptoms from this injury had resolved by May 2003. 
To the extent other evidence suggests that Claimant experienced cognitive 
deficits as a result of the June 25, 2002, work injury, that evidence is rejected 
as incredible and unpersuasive. 

Psychological problems

28.Claimant had pre-existing personality dysfunction, paranoia and 
anxiety.  Claimant had depression and anxiety after the 1987 craniotomy. 
These problems affected Claimant’s  capacity to maintain employment and 
interpersonal relationships.  Claimant’s job history indicted that Claimant 
would present well with reasonable communication skills, allowing him to 
secure jobs in sales/restaurant management positions. However, as 
employment continued, Claimant began to experience performance difficulties 
in maintaining that employment.  

29.The Judge credits Dr. Zierk’s testimony that Claimant demonstrated 
pre-existing maladaptive coping skills inherent in stressful situations, and 
personality characteristics that become flared or present during times of high 
stress situations with paranoid features that predate the alleged injury.  Dr. 
Moe also testified that Claimant had preexisting personality dysfunction and 
maladaptive personality traits.  The Judge finds Dr. Zierk and Dr. Moe’s 
opinions in this  regard persuasive. To the extent any other parts of Dr. Zierk’s 
testimony could be construed in support of the assertion that Claimant’s 
current complaints are related to the June 25, 2002, accident, that testimony 
is rejected as unpersuasive. 

30.Dr. Moe testified that the stress  of litigation caused Claimant’s 
cognitive and psychological symptoms.  Dr. Grenhart also testified that 
litigation stress from this litigation and his litigation with his ex-wife regarding 
custody issues aggravates Claimant’s psychological condition.  Dr. Woodcock 
testified that Claimant’s stress  from handling legal and financial matters has 
resulted in increased emotional and physical symptoms, including seizures.  
As a result, Claimant’s current psychological problems are the result of his 
pre-existing conditions and aggravated by litigation stress, not a result of the 
June 25, 2002, accident.  To the extent any of the rest of Dr. Woodcock’s  and 
Dr. Grenhart’s testimony could be construed in support of the assertion that 
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Claimant’s current psychological complaints are related to the June 25, 2002, 
accident, that testimony is rejected as unpersuasive.

31.Dr. Grenhart and Dr. Woodcock testified that Claimant’s current 
psychological condition, including anxiety, depression, and paranoia, is related 
to the June 25, 2002, accident.  These opinions are not credited because 
neither doctor had complete medical records relating to Claimant’s prior head 
injuries, his previous craniotomy, his previous seizure disorder, his previous 
migraine complaints, or his  pre-existing depression.  Neither Dr. Grenhart nor 
Dr. Woodcock possessed Claimant’s initial treatment records, academic 
records, employment records, or other social records.  Both relied heavily on 
Claimant’s self report, which the Judge finds to be not credible. To the extent 
other evidence suggests that Claimant experienced psychological symptoms 
as a result of the June 25, 2002, work injury, the Judge finds that evidence 
unpersuasive.

Seizures

32.Claimant’s current seizures are the result of his pre-existing seizure 
disorder, not the June 25, 2002, injury. Claimant began experiencing seizures 
after a left parietal bone tumor was removed and a plate was inserted his 
head.  Claimant carried a diagnosis of epilepsy and repetitive seizures. 
Claimant had prescriptions for anti-seizure medications but has a history of 
being non-compliant with taking those seizure medications.  Since that time, 
Claimant experiences uncontrolled seizures. 

33.The Judge credits the opinions of Dr. Moe, Dr. Bernton and Dr. 
Quintero that Claimant’s current seizures are not a result of the June 25, 
2002, accident but are pre-existing.  Claimant experienced seizures before 
June 25, 2002, incident, including the following documented seizures: three 
seizures on June 17, 2000, a seizure two weeks after a March 2001 fall, a 
seizure in October 2001 and yet another seizure on November 16, 2001.  

34.Claimant’s seizures have not significantly increased since the June 25, 
2002, accident.  To the extent that Claimant experienced an increase in 
seizures, any increase was temporary and Claimant has now returned to his 
baseline pre-existing state.  The Judge finds that Claimant’s current seizures 
are pre-existing and not related to the June 25, 2002, accident.  The Judge 
does not find the reports  or opinions  of Dr. Woodcock persuasive.  The reports 
and testimony of Claimant and Claimant’s wife are not persuasive with respect 
to Claimant’s seizures.  

Shoulder

35.Claimant reported repeated dislocations of his right shoulder while 
having seizures in December 2003. Claimant did not report any shoulder 
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problems before December 2003 to his medical providers. To the extent any 
of Claimant’s evidence suggests, the shoulder injury occurred prior to May 
2003, that evidence is not credible or persuasive.

36. MRIs taken of shoulder revealed degenerative changes.  Claimant 
underwent a right shoulder surgery with Dr. Boublik on April 8, 2008. 

37.Claimant’s complaints as a result of the June 25, 2002, incident had 
completely resolved by May 2003, and the right shoulder injury is  not related 
to the June 2002 accident.  Any potential shoulder problems manifested 
themselves after the work condition had resolved. The Judge credits the 
opinion of Drs. Moe, Bernton and Quintero, that Claimant’s work-related 
conditions resolved by May 2003.  

38.Dr. Bernton’s  testimony that Claimant’s right shoulder injury is not 
related to the June 25, 2002, accident is credible.  MRIs taken of Claimant’s 
right shoulder do not evidence any dislocations  as reported by Claimant.  
Additionally, Dr. Bernton opined that MRIs of the right shoulder demonstrate 
degenerative changes, not findings due to any specific injury or injuries during 
a seizure.  Therefore, Claimant’s shoulder injury is  not related to the June 25, 
2002, injury.  As to the claimed shoulder injury, the Judge credits the opinions 
of Dr. Bernton that such injury is not work-related. 

39.The Judge finds Dr. Boublik’s testimony that the Claimant’s right 
shoulder injury is related to the June 25, 2002, is not persuasive.  Claimant 
reports that this injury was caused by dislocations during seizures.  However, 
the Judge finds that Claimant’s  seizure disorder is pre-existing and the 
increase of seizures, if any, resolved by the time the shoulder problems 
began.  Dr. Boublik’s opinion as to the cause of Claimant’s shoulder complaint 
is  untrustworthy because it is based mostly on Claimant’s self report history, 
which the Judge finds unreliable.  Dr. Boublik had no knowledge as to 
Claimant’s pre-existing seizure disorder.  Dr. Boublik admits  that the 
Claimant’s right shoulder injury could have been caused by any number of 
events.  The Judge finds Dr. Boublik’s testimony unpersuasive. To the extent 
other testimony or reports  suggest Claimant shoulder injury is traceable to the 
work injury, those reports and testimony are rejected as unpersuasive. 

40.Claimant failed to prove his shoulder injury is a compensable injury 
related to the June 2002 accident.  Claimant’s shoulder problems are not 
directly the result of the June 25, 2002, incident nor are they traceable though 
a chain of causation to the June 25, 2002, incident.  Claimant’s shoulder 
problems are degenerative and were not altered by the work related incident. 

Ongoing Medical Care
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41.Claimant’s current medical care is not related to the June 25, 2002, 
injury.  Claimant’s work-related conditions resolved by May 2003 and no 
further medical care of any kind was warranted. The June 25, 2002, injury did 
not cause any of Claimant’s medical care, treatment or medications after May 
2003. 

42.The opinions of Dr. Moe, Dr. Bernton and Dr. Quintero that whatever 
medications Claimant needs for his seizure disorder, cognitive impairment, 
migraine headaches, psychological problems and shoulder injury are made 
necessary by preexisting factors or the later development of non-injury related 
psychiatric symptoms are credible and persuasive.  None of the medications 
are used to treat the effects of the June 25, 2002, injury. Claimant has failed to 
prove entitlement to these medical benefits. 

43.The Judge credits the opinions of Dr. Moe, Dr. Bernton and Dr. 
Quintero that Claimant no longer needs further medical care of any kind as a 
result of the June 25, 2002, accident. Dr. Woodcocks and Dr. Grenhart’s 
testimony and reports are not credited in this regard. To the extent other 
evidence suggests Claimant needs further care for the work related injury, that 
evidence is not persuasive or credible.

Permanent Total Disability Benefits

44.The June 25, 2002, injury did not cause or significantly contribute to 
the Claimant’s  inability to earn wages.  Claimant has fully recovered from the 
compensable injury of June 25, 2002, and any inability to earn wages is  not a 
result of the June 25, 2002, injury. Claimant is  not permanently and totally 
disabled as a result of the compensable injury.  

45.Claimant is able to work even assuming Claimant’s current conditions 
are a result of the June 25, 2002, injury.  The testimony of Dr. Moe, Dr. 
Bernton and Dr. Quintero establish Claimant is capable of earning wages in 
some type of employment.  Dr. Zierk also testified that, based on medical 
opinions of Dr. Moe, Dr. Quintero and Dr. Bernton, Claimant has the capacity 
to return to work. In this very limited regard, the Judge credits Dr. Zierk’s 
opinion. Dr. Zierk's other opinions are not persuasive. 

46.Claimant was successfully employed with three different employers 
after the June 25, 2002, accident. Claimant continued to work for employer for 
seven months post-accident and applied for and was hired by Intown Suites 
as a property manager, working there for three months.  Claimant also worked 
at a restaurant in 2004.  

47. Claimant has the functional capacity to be employed. After the June 
25, 2002, accident, Claimant got married and fathered two children, who he 
independently supervises. He plays basketball, jogs, lifts weights, and even 
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coaches the neighborhood kids in basketball.  He took on his ex-wife in a 
protracted custody battle in which he sought responsibility in caring for his 
older children.  Claimant continues to drive an automobile.  

48.Claimant is  employable in the same or other employment. Claimant 
has the ability to work part-time. Mr. Macurak’s testimony that there are jobs 
available for occupations that fall within Claimant’s current demonstrated skills 
and abilities is persuasive.  

CONCLUSIONS OF LAW
1. Compensability 

 Claimant bears the burden to prove by preponderance of the evidence 
that he sustained an injury arising out of the course of his employment.  City of 
Boulder v. Streeb, 706 P.2d 786, 789 (Colo. 1985); §8-41-301, C.R.S. (2008). 
The preponderance of the evidence standard is met when “the existence of a fact 
is  more probable than it is  non-existence.” Industrial Commission v. Jones, 688 P.
2d 1116, 1119 (Colo. 1984).   

  To prove compensability, a Claimant must demonstrate an “accident” and 
resulting “injury.”  The term accident refers to an “unexpected, unusual or 
undersigned occurrence.” C.R.S. § 8-40-201(1) (2008).  In contrast, an “injury” 
refers  to the physical trauma caused by the accident.  An “accident” is  the cause 
of and an “injury” is the result. City of Boulder v. Payne, 426 P.2d 194 (Colo. 
1967).  No benefits flow to the victim of an industrial accident unless an 
“accident” results  in a compensable “injury.”  All other “accidents” are not 
compensable injuries. Ramirez v. Safeway Steel Prods. Inc., W.C. No. 4-538-161 
(ICAO, Sept. 16, 2003).

 The Judge is  persuaded by the reports of Dr. Seimer that Claimant 
sustained a compensable injury as a result of the June 25, 2002, accident, 
including a contusion to the head and a mild closed head injury or post 
concussive syndrome.  Any additional claimed injuries, including injury to the 
neck, knees, or shoulders, are not compensable as they are not related to or 
caused by the June 25, 2002, accident.  

2. Medical Care 

 Claimant bears the burden to prove he is entitled to reasonable and 
necessary medical care. C.R.S. §8-42-101(1)(a) (2008).  Claimant also must 
prove a causal relationship between the industrial injury and the medical 
treatment for which he seeks benefits. Snyder v. Indus. Claim Appeals Office, 
942 P.2d 1337 (Colo.App. 1997). Medical benefits are available to cure or relieve 
the effects of the industrial injury.  Insurer must also provide care when 
necessary to maintain or prevent the deterioration of the work related condition. 
Regardless of whether the care is  curative or maintenance in its  nature, the 
Judge concludes that Claimant has failed to prove care or treatment of any 
nature is a result of the work injury after May 2003.
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 In this case, the Judge finds that Claimant has recovered from 
effects of the June 25, 2002, accident.  Claimant failed to prove that any of his 
current medical care and treatment is a result of the June 25, 2002, accident.  
The care for which Claimant seeks is  related to pre-existing or unrelated medical 
conditions and not the work injury.  

3. Permanent Total Disability Benefits 

 To be totally disabled, Claimant must demonstrate he is unable to work in 
the same or other employment.  C.R.S. § 8-40-201(16.5). The Judge must 
consider “human factors” including the Claimant’s  physical condition, mental 
ability, age, employment history, education and “availability of work” the Claimant 
can perform.  Christie v. Coors Transportation Co., 933 P.2d 1330 (Colo. 1997); 
Weld County Sch. Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  

 Considering all of these factors, Claimant remains capable of earning 
wages in the same or other employment. The Judge is persuaded by the 
testimony of Dr. Moe and Dr. Bernton that Claimant has no restrictions that would 
prevent him from working.  The Judge is also persuaded that Claimant is able to 
be employed because Claimant obtained and worked at multiple employers after 
his injury, engaged in sports and other activities demonstrating physical and 
mental capabilities  to be employed, has the skills to obtain additional 
employment, and there are jobs available to Claimant. 

 To be entitled to permanent total disability benefits, Claimant must 
demonstrate that the industrial injury was a significant causative factor in the 
Claimant’s permanent total disability in that it must bear a direct causal 
relationship between the precipitating event and the resulting disability. Seifried v. 
Indus. Comm’n, 736 P.2d 1262 (Colo. Ct. App. 1986); Cooper v. ICAO, 998 P.2d 
5 (Colo. App. 1999) aff’d 25 P.3d 44 (Colo. 2001).  To the extent any evidence 
suggests Claimant is  incapable of employment, those factors  predated the injury. 
To the extent there are any residual effects from the work injury, those effects 
were not significant causative factors in Claimant’s disability.

 The Judge is persuaded that the cause of Claimant’s permanent disability, 
if any, is not the June 25, 2002, injury.  Claimant’s  complaints resulting from the 
June 25, 2002, accident resolved by May 2003.  Any current inability to earn 
wages is not a result of the June 25, 2002, accident.  The Judge is persuaded by 
the testimony and reports  of Dr. Moe, Dr. Bernton, Dr. Quintero, and Mr. 
Macurak, and specifically rejects any contrary opinions or reports from Dr. 
Woodcock, Dr. Grenhart, and Dr. Zierk.  

ORDER

1.Claimant sustained a compensable injury on June 25, 2002, with 
Employer in the form of a contusion and mild closed head injury.  Claimant’s 
right shoulder injury is not compensable.  All other claim injuries are not 



241

compensable and did not arise from the incident of June 25, 2002.  The effects 
of the June 25, 2002, work injury have totally and completely resolved. 

2.Claimant’s claim for ongoing medical benefits  is denied. Insurer is not 
liable for additional medical benefits.  

3.Claimant’s claim for permanent total disability benefits is denied.

4.This claim is closed. 

DATED:  July 27, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-732-003

ISSUES

 Whether Claimant is entitled to a general award of medical benefits to 
maintain her condition after reaching MMI.  Claimant stated at hearing that no 
specific medical benefits were being requested at this hearing.

FINDINGS OF FACT

Based upon the evidenced presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted injury to her low back on July 27, 
2009 while employed as  a firefighter for Employer.  Claimant sustained injury 
from pulling on a charged fire hose.

 2. Following the injury, Employer referred Claimant to Dr. Mark Paz, 
M.D. for treatment and Dr. Paz became an authorized treating physician.  Dr. Paz 
referred Claimant to Dr. Nicholas Olsen, D.O. and to Dr. Franklin Shih, M.D. for 
further treatment and evaluation.

 3. Dr. Olsen evaluated Claimant on June 18, 2008.  Dr. Olsen’s 
assessment was lumbar strain/sprain, status post non-diagnostic epidural steroid 
injection.  Dr. Olsen felt that Claimant had not benefited enough from the epidural 
injections to justify repeating them.
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 4. Dr. Shih evaluated Claimant on October 6, 2008 and noted ongoing 
back symptomatology despite extensive multi-disciplinary intervention.  Dr. Shih 
noted also that Claimant was using the medications Tylenol #3, Celebrex, and 
Cymbalta.  Dr. Shih discussed the issue of MMI with Claimant and commented 
that maintenance care would consist of a trial of acupuncture, medication refills 
and medication monitoring through Dr. Paz.

 5. Claimant was placed at MMI by Dr. Shih on October 20, 2008 and 
assigned 9% whole person impairment for the lumbar spine.  Dr. Shih again 
recommended maintenance care consisting of the trial of acupuncture, 
medications and medical follow up with Dr. Paz.

 6. Dr. Shih again evaluated Claimant on November 10, 2008 and 
noted no significant relief with the trial of accupunture.  Dr. Shih noted that 
Claimant was using the medications Tylenol, Celebrex, and Plaquenil.

 7. Dr. Paz evaluated Claimant for maintenance care on December 1, 
2008 and again on February 24, 2009.  Dr. Paz continued to prescribe 
medications Tylenol #3, Cymbalta and Celebrex.

 8. In December 2002 Claimant began treatment with Dr. James 
Singleton, M.D., a rheumatologist, for complaints of joint pain and fatigue.  
Claimant continued to treat with Dr. Singleton through July 2006.  Dr. Singleton 
diagnosed Claimant with arthalgias, myalgias, flares of arthritis and connective 
tissue disease.  Dr. Singleton has prescribed Claimant the medications Vicodin, 
Vioxx, Feldene, Plaquenil, and Paxil for these diagnoses.

 9. In August 2006 Claimant began treatment with another 
rheumatologist, Dr. Susan Boackle, M.D.  Dr. Boackle assessed Claimant has 
having undifferentiated connective tissue disease.  Dr. Boackle has prescribed 
Claimant the medications  Plaquenil, Vicodin, Feldene, Paxil, Cymbalta and 
Hydrocodone-Aceteminophen.

 10. Dr. Carolyn Burkhardt, M.D. performed a DIME on Claimant and 
issued a report dated March 17, 2009.  In addition to reviewing records provided 
from Dr. Paz, Dr. Olsen and Dr. Shih concerning the treatment of Claimant’s work 
injury of July 27, 2007 Dr. Burkhardt also reviewed the records from the Dr. 
Singleton and Dr. Boackle concerning treatment of Claimant’s connective tissue 
disease as well as a number of other physicians who treated Claimant prior to 
the work injury.  Dr. Burkhardt specifically noted a report from Dr. Shih dated May 
5, 2008 in which Dr. Shih noted the possibility of multiple pain generators.

 11. Dr. Burkhardt noted that at the time of her evaluation Claimant’s 
medications were Cymbalta, Plaquenil, Feldene and Tylenol #3 and that 
Claimant’s symptoms were about the same.

 12. Following her review of the medical records submitted Dr. 
Burkhardt stated her impression that Claimant had not provided full disclosure for 
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the extent of her mixed connective tissue disease to the treating physicians for 
her work injury.  Dr. Burkhardt opined that the work injury of July 27, 2007 was 
not responsible for all of Claimant’s  ongoing symptoms.  Dr. Burkhardt agreed 
that Claimant had reached MMI and did not see any justification for further 
treatment including continuing maintenance.  Dr. Burkhardt specifically stated 
that no further maintenance treatment was required for Claimant’s lumbar strain 
related to the work injury of July 27, 2007.

 13. Respondent filed a Final Admission of Liability on April 17, 2009 
based upon Dr. Burkhardt’s DIME report.  This Final Admission denied liability for 
medical benefits after MMI.

 14. Claimant continues  to use Cymbalta, Plaquenil, Feldene and 
Vicodin that she received from her primary care physician.  Claimant is now 
taking the Feldene prescribed by her rheumatologist instead of Celebrex.  
Claimant last saw Dr. Paz in February 2009, although she would be willing to 
return to him for maintenance treatment. 

 15. The ALJ finds the opinions and impressions of Dr. Burkhardt to be 
more persuasive than those of Dr. Paz or Dr. Shih regarding Claimant’s  need for 
medical treatment to maintain her condition after MMI.  Based upon the opinion 
of Dr. Burkhardt, it is found that Claimant does not require any further 
maintenance medical treatment for the work related injury to her lumbar spine on 
July 27, 2007.  Claimant has failed to prove an entitlement to post-MMI medical 
treatment by a preponderance of the evidence.

CONCLUSIONS OF LAW

16. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents and a workers compensation claim shall be decided 
on its merits. Section 8-43-201 (2008) C.R.S.

17. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings  as unpersuasive.  
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Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).

18. The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant presents substantial evidence 
that future medical treatment will be reasonably necessary to relieve the effects 
of the injury or to prevent further deterioration of his condition.  Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  An award for Grover medical 
benefits is neither contingent upon a finding that a specific course of treatment 
has been recommended nor a finding that claimant is actually receiving medical 
treatment.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.
2d 701 (Colo. App. 1999).  The claimant must prove entitlement to Grover 
medical benefits  by a preponderance of the evidence.  Lerner v. Wal-Mart Stores, 
Inc., 865 P.2d 915 (Colo. App. 1993).  An award of Grover medical benefits 
should be general in nature, subject to Respondents’ right to contest 
compensability, reasonableness  and necessity.  Hanna v. Print Expediters Inc., 
77 P.3d 863 (Colo. App. 2003).

 19. The ALJ is persuaded by the opinions of Dr. Burkhardt as being 
based upon a more thorough review and understanding of Claimant’s  overall 
medical condition as it relates to the need for post-MMI medical care for 
Claimant’s work injury.  As stated by Dr. Burkhardt, the treating physicians for the 
work injury did not have an informed understanding of Claimant’s non-work 
related conditions and treatment at the time they made recommendations for 
maintenance care.  Dr. Paz and Dr. Shih did not recognize that the medications 
they were prescribing for Claimant in connection with the work injury were 
already being prescribed by Claimant’s  physicians treating her connective tissue 
disease.  The ALJ concludes that Dr. Paz and Dr. Shih therefore could not have 
made informed decisions about whether treatment was necessary to maintain 
Claimant’s condition after MMI related to the compensable injury as opposed to 
symptoms coming from the connective tissue disorder.  The Claimant has failed 
to prove by a preponderance of the evidence that medical treatment after MMI is 
necessary to relieve Claimant from the effects of the work injury or to prevent 
future deterioration of Claimant’s work related condition.

ORDER

 It is therefore ordered that:

 Claimant’s claim for a general award of medical benefits after MMI is 
denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED:  July 28, 2009
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Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-690-618

ISSUE

 Whether Claimant has established by a preponderance of the evidence 
that SI joint injections are reasonable and necessary medical treatments 
designed to cure and relieve the effects of her industrial injury.

FINDINGS OF FACT

 1. On April 13, 2006 Claimant suffered an admitted industrial injury to 
her back during the course and scope of her employment with Employer.  She 
was diagnosed with a lumbosacral strain including muscle spasms.

 2. Claimant initially received conservative treatment and was placed 
at Maximum Medical Improvement (MMI) in 2007.  However, Claimant continued 
to experience back symptoms and the MMI determination was retracted.  Based 
on the recommendation of Authorized Treating Physician (ATP) Jeffrey B. Kleiner, 
M.D. Claimant underwent L4-L5 disc replacement surgery.

 3. Despite her surgery, Claimant continued to experience lower back, 
right buttocks and lower extremity pain.  Because of Claimant’s continued 
symptoms, Dr. Kleiner referred her to Bradley D. Vilims, M.D. for a right L4-L5 
and L5-S1 transforaminal epidural steroid injection.  On September 26, 2008 Dr. 
Vilims performed the procedure for diagnostic and therapeutic purposes.

 4. Claimant received a “significant palliative benefit” from the epidural 
steroid injection, but continued to experience left-sided buttocks pain.  Dr. Kleiner 
thus referred Claimant to Dr. Vilims for a left sacroiliac (SI) joint injection to 
determine whether any of her pain was related to the left SI joint.  Dr. Vilims 
performed the injection on November 14, 2008.

 5. On November 14, 2008 Claimant also underwent a CT scan of her 
SI joints.  The scan revealed normal results.

 6. On January 9, 2009 Claimant returned to Dr. Vilims  for bilateral SI 
joint injections because she suffered “persistent axial low back pain and buttocks 
pain.”  Dr. Vilims noted that the purpose of the injections was to either confirm or 
refute Claimant’s diagnosis of SI joint dysfunction and to obtain therapeutic 
benefit.  After performing the procedure, Dr. Vilims concluded that Claimant’s “[p]
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ersistent axial low back and buttocks pain” was “not related to the bilateral 
sacroiliac joint.”

 7. On January 21, 2009 Claimant again visited Dr. Vilims.  He stated 
that Claimant’s symptoms had been improving as  long as she did not engage in 
aggressive physical therapy.  He commented that Claimant suffered from 
persistent buttocks pain that was greater on the right than on the left.  Dr. Vilims 
opined that Claimant’s pain was most likely caused by a nerve irritation “although 
a sacroiliac joint component is not being completely excluded.”

 8. On February 11, 2009 Claimant again returned to Dr. Vilims for 
treatment.  He remarked that Claimant had suffered a flare-up of her symptoms 
and that her providers needed to be more definitive in ascertaining the etiology of 
her pain.  He sought to schedule her for bilateral SI joint injections to “either 
confirm or refute an SI joint etiology.”  Based on Dr. Vilims’ request and the 
recommendation of Dr. Kleiner, Claimant seeks authorization for additional SI 
joint injections.

 9. On February 23, 2009 Henry J. Roth, M.D. prepared a 
Comprehensive Record Review Report.  The Report addressed Dr. Vilims’ 
request for another set of bilateral SI joint injections.  Dr. Roth reviewed 
Claimant’s medical records and concluded that the SI joints are not the source of 
Claimant’s pain.  He remarked that Claimant has had “diffuse bilateral 
lumbosacral discomfort with evidence of discomfort in the region of the SI joints 
since before her claim.”  Dr. Roth noted that Claimant’s symptom pattern had 
existed since her coccyx fracture in 2005.  He explained that, because Claimant 
had received extensive conservative and invasive therapies without any long-
lasting benefit, it is not reasonable to expect that additional bilateral SI joint 
injections will provide any relief.  Dr. Roth also remarked that bilateral SI joint 
injections would not prove beneficial because Claimant’s CT scans revealed 
normal SI joints.  He thus determined that additional bilateral SI joint injections 
are neither reasonable nor necessary medical treatments designed to cure and 
relieve the effects of Claimant’s April 13, 2006 industrial injury.

10. Claimant testified at the hearing in this matter that she had received 
a number of injections similar or identical to the injections requested by doctors 
Kleiner and Vilims.  She estimated that she had received approximately nine or 
ten injections during the course of her medical treatment.  Claimant commented 
that the injections  provided varying degrees of effectiveness from temporary to 
significant.  She also remarked that, although she suffered a previous injury 
involving a fractured coccyx, she had not received treatment for the injury since 
November 2005.

11. Claimant has failed to demonstrate that it is more probably true 
than not that SI joint injections constitute reasonable and necessary medical 
treatment designed to cure and relieve the effects of her industrial injury.  The 
record reveals that Claimant has had several SI joint injections  that have 
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provided varying degrees of effectiveness.  When Claimant visited Dr. Vilims on 
January 9, 2008 he noted that the purpose of the SI joint injections was to 
confirm or refute the diagnosis of an SI joint dysfunction.  After performing the 
injections he commented that Claimant’s persistent axial low back and buttocks 
pain was not related to the bilateral SI joint.  On January 21, 2009 Dr. Vilims 
again remarked that Claimant’s persistent buttocks  pain was most likely caused 
by a nerve irritation.  Claimant’s CT scan also confirmed that her SI joint was 
normal.  Furthermore, after conducting an extensive records review Dr. Roth 
explained that Claimant had not received any long-lasting benefit after multiple 
therapies and had a normal SI joint CT scan.  He thus opined that additional 
bilateral SI joint injections would not provide any benefit.  Dr. Roth therefore 
persuasively determined that additional bilateral SI joint injections were neither 
reasonable nor necessary medical treatments designed to cure and relieve the 
effects of Claimant’s April 13, 2006 industrial injury.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  §8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 
(Colo. App. 2004).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

 4. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
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(Colo. 1994).  The determination of whether a particular treatment modality is 
reasonable and necessary to treat an industrial injury is  a factual determination 
for the ALJ.  In re of Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); In re 
Frazier, W.C. No. 3-920-202 (ICAP, Nov. 13, 2000).  It is  the Judge’s sole 
prerogative to assess the sufficiency and probative value of the evidence to 
determine whether the claimant has  met her burden of proof.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999).

 5. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that SI joint injections constitute reasonable and necessary 
medical treatment designed to cure and relieve the effects of her industrial injury.  
The record reveals that Claimant has had several SI joint injections that have 
provided varying degrees of effectiveness.  When Claimant visited Dr. Vilims on 
January 9, 2008 he noted that the purpose of the SI joint injections was to 
confirm or refute the diagnosis of an SI joint dysfunction.  After performing the 
injections he commented that Claimant’s persistent axial low back and buttocks 
pain was not related to the bilateral SI joint.  On January 21, 2009 Dr. Vilims 
again remarked that Claimant’s persistent buttocks  pain was most likely caused 
by a nerve irritation.  Claimant’s CT scan also confirmed that her SI joint was 
normal.  Furthermore, after conducting an extensive records review Dr. Roth 
explained that Claimant had not received any long-lasting benefit after multiple 
therapies and had a normal SI joint CT scan.  He thus opined that additional 
bilateral SI joint injections would not provide any benefit.  Dr. Roth therefore 
persuasively determined that additional bilateral SI joint injections were neither 
reasonable nor necessary medical treatments designed to cure and relieve the 
effects of Claimant’s April 13, 2006 industrial injury.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant’s request for additional SI joint injections is  denied and 
dismissed.

2. Any remaining issues  that have not been resolved by this  Order are 
reserved for future determination.

DATED: July 28, 2009.

Peter J. Cannici
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-782-781

ISSUES

The issue before the ALJ was compensability.

The ALJ concludes below that the Claimant’s claim is not compensable 
and therefore does not address any additional issues.

FINDINGS OF FACT

23. Claimant was hired in May 2000 as a cashier for the Respondent-
Employer.  She was transferred to the service desk sometime in 2007.  As 
a cashier Claimant was assigned to the cash register where she would 
scan items for purchase and bag the purchases. In each of these positions 
Claimant worked from 25 to 35 hours per week.  
24. On the service desk Claimant’s duties also involved scanning but 
included making entries  into the computer for special orders for 
contractors, as well as typing notes.  Claimant would also answer phones, 
take care of returned items, and unload freight as required.
25. On January 10, 2009 Claimant was in the special order cage 
unloading cabinets.  Claimant was attempting to unload the cabinet on top 
of the load when she felt a pop in her wrist.  Claimant waited a while then 
sought help to continue unloading the cabinets.  Claimant experienced 
numbness, tingling, and pain.
26. Claimant has had previous issues since 2004 with numbness and 
tingling but has always felt it was manageable.  She has worn braces on 
her wrists at night that were given to her by her mother.
27. Claimant did not file any workers’ compensation claim in 2004 
because she was always able to work without limitations.
28. In mid-20087 Claimant’s wrist condition started getting worse with 
more consistent pain and numbness  and it began hurting at work.  To 
compensate Claimant would enlist the aide of others  to help her when 
necessary.
29. Claimant reported the January 10, 2009 incident to an assistant 
manager, telling the assistant manager that she thought she had carpal 
tunnel syndrome. Claimant was  sent to the Respondent-Employer’s 
workers’ compensation doctor.
30. On April 28, 2009 Dr. Eric Ridings  performed an independent 
medical evaluation at the request of the Respondent-Insurer.  Dr. Ridings 
was qualified at hearing as an expert in Physical Medicine and 
Rehabilitation.  Dr. Ridings was also Level II certified by the Division of 
Workers’ Compensation (DOWC).
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31. Based upon Dr. Ridings  examination, review of medical records, 
and interview and history taken from the Claimant, he opined that 
Claimant’s CTS was not a work-related condition.
32. Dr. Ridings found that Claimant’s symptoms began approximately a 
year prior to his examination and the symptoms only began to occur in the 
evening.  Dr. Ridings observed that the Claimant’s job was not one where 
it was highly repetitive work and there was no strong gripping involved.  
Dr. Ridings relied upon the guidelines produced by the DOWC, specifically 
Rule 17, in arriving at his opinion. 
33. Dr. Timothy Hall also examined Claimant and provided an opinion 
that Claimant’s condition was a work-related condition. 
34. Dr. Ridings opined that Dr. Hall was relying on incomplete 
information.
35. The ALJ finds that Dr. Ridings’ opinions are the more credible 
medical evidence and adopts those opinions as findings of fact.
36. Claimant has failed to establish by a preponderance of the 
evidence that she sustained a work-related injury or occupational disease 
of her upper extremities that arose out of and in the course of her 
employment with the Respondent-Employer.

CONCLUSIONS OF LAW

1. C.R.S. §8-43-201 provides, “(a) Claimant in a workers’ compensation 
claim shall have the burden of proving entitlement to benefits by a 
preponderance of the evidence; the facts in a workers’ compensation case 
shall not be interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer, and a workers’ compensation case 
shall be decided on its merits.”  Also see Qual-Med, Inc. v. Industrial Claim 
Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998) (“The Claimant has 
the burden of proving an entitlement to benefits by a preponderance of the 
evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915, 918 (Colo. App. 
1993) (“The burden is on the Claimant to prove his entitlement to benefits 
by a preponderance of the evidence.”).  

2. Proof by a preponderance of the evidence requires Claimant to establish 
that the existence of a contested fact is more probable than its 
nonexistence.  See Hoster v. Weld County Bi-Products, Inc., W.C. No. 
4-483-341 (ICAO March 20, 2002).  In deciding whether the Claimant has 
met their burden of proof, the ALJ is  empowered “to resolve conflicts in the 
evidence, make credibility determinations, determine the weight to be 
accorded to testimony, and draw plausible inferences from the evidence.”  
See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. 
App. 2002).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and 
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actions; the reasonableness or unreasonableness  (probability or 
improbability) of the testimony and actions; the motives of the witness; 
whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

4. As stated above, the ALJ concludes  that the more credible medical and 
other evidence establishes that Claimant’s upper extremity condition did 
not arise out of and in the course of her employment with the Respondent-
Employer.

ORDER

 It is therefore ordered that:

Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is 
denied and dismissed.

DATE: July 28, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-763-929

ISSUES

 Did the claimant prove by a preponderance of the evidence that the 
disease of bilateral carpal tunnel syndrome was proximately caused, 
aggravated or accelerated by the hazards of her employment so as to 
constitute a compensable occupational disease?

 Did the claimant prove by a preponderance of the evidence that she is 
entitled to reasonable and necessary medical benefits, including surgery, 
for treatment of the alleged occupational disease?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the 
following findings of fact:
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On the date of hearing the employer has employed the claimant for 
approximately 10 years.  The employer is  engaged in health care services.  The 
claimant works  principally as  a sales representative soliciting business for the 
employer. 

The claimant’s job requires her to use the telephone and to operate a computer 
keyboard and a ten-key machine while speaking with customers.  The claimant 
performs these tasks for approximately 90 percent of the workday.  The claimant 
testified that the employer has two seasons.  During the “off season” she works 
approximately 55 hours per week.  During the busy season she works 60 to 70 
hours per week.

The claimant testified that in November or December 2007 she began to 
experience symptoms of what has  been diagnosed as  carpal tunnel syndrome 
(CTS).  The claimant’s  symptoms include pain in both wrists, numbness of the 
hand, thumb and first three fingers, and pain running into her forearm.  The 
claimant visited her primary care physician (PCP) for treatment of her symptoms 
in May 2008.  On May 27, 2008, the claimant advised a nurse practitioner that 
she had a history of CTS 12 years ago.

The claimant admitted that she had aching in her hands for approximately five 
years before she began working for the employer, and recalled that these 
symptoms were diagnosed as tendonitis.  However, the claimant stated that the 
CTS symptoms are different.  In particular, the claimant stated that, unlike the 
CTS symptoms, the “tendonitis” symptoms did not cause her to wake up at night, 
and did not cause numbness in her hands.  

The claimant testified that when she is not working the CTS symptoms tend to 
subside.  Conversely the symptoms tend to increase when she returns to work.  
The claimant was off work for approximately 6 weeks in January and February 
2008 for treatment of a non-work related condition.  The claimant recalled that 
her CTS symptoms subsided when she was off work, but increased when she 
returned to work.

At some point in 2008 the claimant sought treatment of her symptoms from her 
primary care physician.  This physician suspected the claimant’s symptoms 
represented CTS and were related to her employment.  The claimant reported a 
work-related injury and the employer referred the claimant to Dr. Paul Fournier, 
M.D. at its “on the job” clinic.  Dr. Fournier is board certified in occupational 
medicine and is level II accredited.

Dr. Fournier first examined the claimant on June 5, 2008.  Dr. Fournier noted that 
the claimant gave a history of developing symptoms of numbness, tingling and 
intermittent pain in the right hand six months ago.  The claimant also reported 
intensification of her right-sided symptoms four weeks prior to the examination, 
plus the development of symptoms in the left hand.  The claimant also advised 
Dr. Fournier she experienced “tendonitis-type hand problems dating back many 
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years ago.”  Dr. Fournier assessed symptoms consistent with bilateral median 
nerve compression neuritis.  He referred the claimant for elctrodiagnostic testing, 
recommended an ergonomic evaluation of the claimant’s workstation, and 
prescribed Naprosyn.  Dr. Fournier stated that his determination of whether the 
claimant’s symptoms were related to her employment would have to await 
additional diagnostic information.

Dr. Jim Rafferty, D.O., also examined the claimant on June 5, 2008.  Dr. Rafferty 
completed a physician’s report of workers’ compensation injury and stated that 
his “objective findings” were consistent with work-related CTS.  Dr. Rafferty 
stated the claimant was under temporary work restrictions and would be referred 
for a surgical consult.

On June 10, 2008, the claimant underwent electrodiagnostic testing of both 
upper extremities.  These tests were positive for moderate CTS affecting both the 
left and right median nerves.

On June 20, 2008, Dr. Fraser Leversedge, M.D., examined the claimant for the 
purpose of conducting a surgical evaluation.  Dr. Leversedge’s notes reflect the 
claimant gave a history “progressive bilateral hand pain, numbness and tingling 
presents intermittently (for many years) but most notably becoming symptomatic 
over the past one to two months.”  The claimant reported that she used a 
keyboard extensively and attributed her symptoms to this activity.  Dr. 
Leversedge assessed bilateral CTS and recommended the claimant undergo 
“staged carpal tunnel release.”  Dr. Leversedge further stated that because the 
claimant gave a history of intermittent symptoms for many years, and in the 
absence of a specific inciting event, it was his “impression that the patient’s 
condition is consistent with that of idiopathic” CTS.  Finally, Dr. Leversedge stated 
that, “current medical literature is  without supporting evidence for keyboard use 
as a causative factor for carpal tunnel syndrome.”

On June 23, 2008, Kristine Couch, OTR, performed an ergonomic evaluation of 
the claimant’s workstation.  Ms. Couch recommended the claimant be provided 
an ergonomic keyboard, that the height of her chair be changed, and that the 
claimant use a different computer mouse.  Ms. Couch also recommended that 
the claimant take breaks from keyboarding and perform stretches.

On June 27, 2008, the claimant returned to Dr. Fournier.  Dr. Fournier noted the 
claimant’s workstation had undergone an ergonomic evaluation and that “no 
significant problems were found.”  Dr. Fournier advised the claimant that in his 
opinion her bilateral CTS is not work related.  Dr. Fournier stated that current 
medical literature does not support a causal link between “normal keyboarding” 
and CTS, and that the claimant exhibited persistent symptoms despite being 
away from work.  Dr. Fournier also agreed with Dr. Leversedge and Dr. Rafferty 
(who saw the claimant on June 16, 2008) that the claimant’s CTS was not 
caused by work.  Dr. Fournier also recommended restrictions of “stretch breaks “ 
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for 1 to 2 minutes every 30 minutes.  He also referred the claimant back to her 
PCP for follow-up of the bilateral CTS.

The claimant returned to her personal physician.  In a note dated August 11, 
2008, a physician’s assistant who saw the claimant opined the CTS was likely 
“aggravated” by her work, but that “cause is  difficult to ascertain.”  “Kerry G. 
Perloff,” presumably the physician’s assistant’s supervising physician, cosigned 
this note.

On October 1, 2008, Dr. David J. Conyers, M.D., performed an independent 
medical examination (IME) at the claimant’s request.  Dr. Conyers performed a 
physical examination and reviewed the claimant’s  medical records.  Dr. Conyers 
opined the claimant suffers from bilateral CTS and agreed with Dr. Leversedge 
that she is a good candidate for carpal tunnel decompression.  Dr. Conyers 
opined that the etiology of the claimant’s CTS was “unclear.”  Dr. Conyers 
explained to the claimant that “evidence-based research has indicated that 
keyboard work does  not cause carpal tunnel syndrome though it can cause 
irritation of carpal tunnel syndrome.”  Dr. Conyers stated the claimant was  “not 
accepting of this.”

On October 16, 2008, Dr. Conyers wrote a letter to claimant’s counsel after they 
had a conversation on that date.  Dr. Conyers stated that he and counsel agreed 
the claimant had preexisting CTS.  He further noted the claimant did extensive 
keyboard work and that her symptoms “decreased while she was off work for a 6-
week period.”  Dr. Conyers  stated that despite the recent ergonomic changes to 
the claimant’s workstation she continued to “aggravate her carpal tunnels doing 
this  job” to “the point she is in need of carpal tunnel decompression bilaterally to 
control her symptoms.”  Dr. Conyers opined that the “keyboard, mousing and 
hand writing is the straw that broke the camel’s back.”

Dr. Fournier gave a deposition on February 24, 2009.  Dr. Fournier stated that 
current medical literature does not support a causal link between the activity of 
keyboarding and the development of CTS absent “very abnormal posturing.”  Dr. 
Fournier stated that both the Colorado Medical Treatment Guidelines and the 
American College of Occupational and Environmental Medicine guidelines 
support this  analysis.  Dr. Fournier explained that CTS is associated with work 
that requires an employee to engage in forceful hyperflexing or hyperextension of 
the wrist, such as the knife work done by meat cutters.

Dr. Fournier also testified that when he first saw the claimant on June 5, 2008, he 
restricted her to doing no more than 50 percent of her usual keyboarding, and 
directed her to stretch every 30 to 60 minutes.  Dr. Fournier stated that he did not 
impose these restrictions because he thought the claimant’s work activities 
caused or aggravated the underlying CTS, but instead imposed them for the 
purpose of helping the claimant to manage her symptoms.  Dr. Fournier further 
stated that he recommended the ergonomic study of the claimant’s  workstation 
and opined the claimant should follow the recommendations in order to manage 
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her symptoms.  Dr. Fournier also testified that a mere increase in symptoms of 
CTS does not equate to an increase in the underlying physical pathology of the 
disease.  Dr. Fournier explained that studies based on biopsies and 
electrodiagnostic testing of patients who perform keyboarding and experience 
increased symptoms do not demonstrate worsening of the underlying disease.  
Dr. Fournier stated that symptoms are “subjective,” and patients “can have a flare 
in symptoms” without the nerve “getting worse.”   

Dr. Fournier testified that he relied on several texts when forming his opinions, 
including A Physician’s Guide to Return to Work.  An excerpt from this treatise 
that discusses CTS is contained in the record.  Concerning work-related causes 
of CTS, the treatise states that NIOSH “review of studies suggested that only in 
combination of all the ergonomic factors is  there strong evidence of causation.”  
The “ergonomic factors” mentioned are repetition, force, posture, and vibration.  
The treatise also states:

Although popular media suggests that keyboards cause CTS, the 
science shows otherwise.  Nine studies have reviewed this 
relationship.  The results show that keyboards are safe to use and 
do not cause CTS. Furthermore, keyboard design had no effect on 
incidence of CTS.  Symptoms may increase with many activities, 
including the use of keyboards, but keyboards do not cause CTS.

A Physician’s Guide to Return to Work also discusses “tolerance” for CTS 
symptoms of pain and paresthesias.  The treatise states:

Tolerance for symptoms like pain and paresthesias is the most 
frequent problem.  If tests of nerve function confirm that CTS is the 
correct diagnosis, many physicians would feel the symptoms are 
believable and the condition is at a level of severity that justifies 
work restrictions.  This is not work restriction based on risk, but 
rather restriction based on tolerance in the presence of severe, 
objectively documented pathology.

The claimant failed to prove it is more probably true than not that the alleged 
hazards of her employment, particularly keyboarding, caused, aggravated or 
accelerated the disease of CTS so as to result in a compensable occupational 
disease and the consequent need for surgery.  The ALJ finds Dr. Fournier 
credibly opined that the claimant’s keyboard activity did not cause or aggravate 
her CTS.  Dr. Fournier persuasively explained that the medical literature does not 
support the conclusion that keyboarding causes CTS, or aggravates  preexisting 
CTS, in the sense that it causes underlying nerve damage.  Rather, Dr. Fournier 
persuasively opined that keyboarding, absent other complicating factors including 
unusual force and posture, may elicit symptoms of underlying CTS without 
actually causing or aggravating the disease process.  Dr. Leversedge 
persuasively corroborates Dr. Fournier’s  analysis in his  report of June 20, 2008.  
Moreover, the ALJ finds that the discussion of CTS contained in the treatise A 
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Physician’s Guide to Return to Work corroborates  and supports Dr. Fournier’s 
opinion concerning causation.  The treatise indicates that medical research and 
studies do not support the inference that CTS is caused by keyboarding alone.  
Rather, keyboarding would only be considered a causative factor in the presence 
of other factors such as force and posture.  As shown by his testimony and report 
of June 27, 2008, Dr. Fournier was well aware of the circumstances of the 
claimant’s employment and the results  of the ergonomic study, but nevertheless 
determined that the hazards of the claimant’s employment were not sufficient to 
be considered the cause of or aggravating factors in the claimant’s CTS.

The ALJ finds  that the opinions of Dr. Conyers  do not constitute persuasive 
evidence in support of the claimant’s theory that the duties of her employment 
caused CTS or aggravated preexisting CTS.  In his initial report of October 1, 
2008, Dr. Conyers opined the etiology of the claimant’s CTS was “unclear” and 
advised the claimant of the medical studies indicating that keyboarding CTS does 
not cause CTS.  It was only after a conversation with claimant’s  counsel, the 
contents of which are not established by the record, that Dr. Conyers became 
more certain that the claimant’s employment was a factor that aggravated 
“preexisting” CTS so as to necessitate medical treatment including surgery.  

The ALJ is  not persuaded by the opinions of the physician’s assistant and Dr. 
Perloff.  Although their report of August 11, 2008, states the CTS was likely 
“aggravated” by the claimant’s  duties of employment, it is unclear from the note 
whether the term “aggravation” is meant to indicate that the duties of employment 
were actually damaging the claimant’s median nerve, or meant to state that the 
duties of employment were eliciting symptoms of a non-work related CTS.  This 
is  particularly true since the note also indicates that the “cause” of the CTS “is 
difficult to ascertain.”   

The ALJ finds  the claimant credibly testified that her CTS symptoms subsided 
when she was off work in January and February 2008.  However, the ALJ finds 
that this fact is not of sufficient weight to support the inference that the duties of 
employment caused or aggravated the underlying CTS.  The ALJ is  persuaded 
from the histories the claimant gave to the nurse practitioner in May 2008, to Dr. 
Fournier and to Dr. Leversedge that she had symptoms of CTS, albeit not as 
severe as she currently has, since before she commenced her job with the 
employer.  In light of this fact the ALJ credits the opinion of Dr. Fournier that the 
keyboarding had the effect of eliciting symptoms of the underlying CTS without 
being a causative factor in the development or progression of the disease.  The 
ALJ finds that the CTS symptoms the claimant experiences when she works are 
the natural recurrent result of the underlying non-industrial disease process , and 
that the disease of CTS was not caused and is not aggravated by the duties  of 
the claimant’s employment. 

Evidence and inferences inconsistent with these findings of fact are not credible 
or persuasive.
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CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as  unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

CAUSE OF ALLEGED OCCUPATIONAL DISEASE OF CTS

 The claimant argues that the evidence establishes that the hazards of her 
employment, in the form of excessive and repetitive keyboard activity, caused 
CTS or aggravated preexisting CTS so as to result in a compensable 
occupational disease.  The claimant further argues that the occupational disease 
proximately caused the need for surgery to treat the bilateral CTS.  The ALJ 
disagrees.

The claimant was required to prove by a preponderance of the evidence 
that at the time of the injury she was performing service arising out of and in the 
course of the employment, and that the injury or occupational disease was 
proximately caused by the performance of such service.  Section 8-41-301(1)(b) 
& (c), C.R.S.; Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1991).  The test for distinguishing between an accidental injury 
and occupational disease is  whether the injury can be traced to a particular time, 
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place, and cause.  Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  
An "occupational disease" is defined by  §8-40-201(14), C.R.S. as:
 

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment. 

This  section imposes additional proof requirements beyond those required 
for an accidental injury by adding the "peculiar risk" test; that test requires that 
the hazards associated with the vocation must be more prevalent in the work 
place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.
2d 819 (Colo. 1993).  The existence of a preexisting condition does not defeat a 
claim for an occupational disease.  Id.   A claimant is entitled to recovery only if 
the hazards of employment cause, intensify, or, to a reasonable degree, 
aggravate the disability for which compensation is sought.  Id.   Where there is no 
evidence that occupational exposure to a hazard is  a necessary precondition to 
development of the disease, the claimant suffers from an occupational disease 
only to the extent that the occupational exposure contributed to the disability.  Id.  
Once the claimant makes such a showing, the burden shifts to respondents to 
establish both the existence of a non-industrial cause and the extent of its 
contribution to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 
(Colo. App. 1992).

The mere occurrence of symptoms at work does not require the ALJ to 
find that the duties of employment caused the symptoms, or that the employment 
aggravated or accelerated any preexisting condition or disease process.  Rather, 
the occurrence of symptoms at work may represent the logical and recurring 
consequence of, or the natural progression of, a preexisting condition or disease 
process that is unrelated to the employment.  See F.R. Orr Construction v. Rinta, 
717 P.2d 965 (Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 
(August 18, 2005).  The question of whether the claimant met the burden of proof 
to establish the requisite causal connection is one of fact for determination by the 
ALJ.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); 
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, supra; Schulte v. Morgan 
County, W.C. No. 4-707-046 (ICAO August 15, 2008). 

The ALJ concludes the claimant failed to prove that the disease of CTS 
was proximately caused or aggravated by the duties of her employment.  As 
specifically detailed in Findings of Fact 20 through 23, the ALJ credits the 
opinions of Dr. Fournier, as  corroborated by Dr. Leversedge, that the medical 
literature does not support the conclusion that there is a causal connection 
between keyboarding and the development or progression of CTS, absent other 
accompanying hazards such as posture and force.   The ALJ also credits the 
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opinion of Dr. Fournier, as expressed in his testimony and written note of June 
27, 2008, that those additional hazards were not sufficiently present in the 
claimant’s work environment to warrant an inference of causation.  The ALJ 
further concludes the opinions of Dr. Fournier and Dr. Leversedge are supported 
by the cited portions of A Physician’s Guide to Return to Work.

The ALJ is not persuaded by the contrary opinions of Dr. Conyers and Dr. 
Perloff.  As determined in Finding of Fact 21, the opinions expressed by Dr. 
Conyers appear somewhat contradictory, and may have been influenced by an 
off the record conversation between Dr. Conyers and the claimant’s attorney.  In 
such circumstances the opinion of Dr. Conyers is not credible or persuasive.  As 
determined in Finding of Fact 22 Dr. Perloff’s opinion concerning causation is 
unclear at best and is not entitled to significant weight.

Finally, although the ALJ believes the claimant’s CTS symptoms subsided 
when she was off of work, that fact does not persuade the ALJ that the duties of 
her employment caused or aggravated the CTS.  As determined in Finding of 
Fact 23, the ALJ is  persuaded the claimant exhibited CTS symptoms before she 
began work for the employer.  The ALJ is also persuaded by the testimony of Dr. 
Fournier that the duties  of the claimant’s  employment would tend to elicit CTS 
symptoms without actually aggravating the underlying disease process.  

In these circumstances the ALJ concludes the claimant has failed to meet 
her burden of proof to establish the requisite causal relationship between CTS 
and the duties of her employment.  Because the claimant has failed to prove the 
existence of a compensable occupational disease, the ALJ need not reach the 
question of whether the claimant is  entitled to medical benefits in the form of 
surgery to repair her carpal tunnels.

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

1. The claim for workers’ compensation benefits in W.C. No. 
4-763-929 is denied and dismissed.

DATED: July 28, 2009

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-786-809
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ISSUES

Has the Claimant established by a preponderance of the evidence that 
she suffered an injury arising out of and in the course of her employment with the 
Respondent-Employer.

The ALJ concludes below that Claimant’s injuries are not compensable 
and therefore does not address any other issues herein.

FINDINGS OF FACT

1.Claimant was hired as  a security guard for Respondent-Employer on or 
about November 5, 2007.

2.Claimant was injured on February 22, 2009 when she fell on some stairs 
while conducting her rounds.

3.Claimant filled out the employer’s “Workers’ Compensation Claim 
Reporting Form” on February 24, 2009.  In it she described the accident and 
indicated, “Was walking up the stairs and my ankle gave out.  Fell and hurt left 
side of body.”  Claimant also indicates that there were two witnesses, Mr. Harry 
Fries and Mr. Wayne Sterling.  

4.Claimant told Mr. Fries  mere minutes after the incident in question that 
she had been walking up the stairs when her ankle gave out and she fell on the 
stairs.  

5.Mr. Sterling recalls that claimant stated that she was going up the stairs 
and her ankle went out causing her to fall on the steps hitting her left knee and 
left ribs.  

6.Claimant has reported to her authorized treating physician, Dr. Daniel M. 
Peterson, that she fell “walking up a flight of stairs when my right ankle gave out 
on me…”    Dr. Peterson noted that claimant’s “right ankle just gave way and 
twisted for no apparent reason…”  

7.The stairs where claimant was  injured are not extraordinary in any way.  
They contain anti-slip vinyl and a handrail just as any other common stairs would.  

8.The claimant did not fall down the stairs  from a height or from one of the 
first steps.  Rather, claimant was walking up the stairs and fell forward onto her 
side. Mr. Sterling recalls that the paramedics assisted claimant down 
approximately five to seven steps on one foot following the incident.  
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9.Claimant testified at hearing.  Claimant asserts she was walking up the 
stairs  when her right ankle locked up and gave out on her, causing her to fall on 
the stairs.

CONCLUSIONS OF LAW

1. An injury resulting from the concurrence of a preexisting condition 
and a hazard of employment is compensable.  H & H Warehouse v. 
Vicory, 805 p.2d 1167 (Colo.App. 1990).  Even where the direct 
cause of an accident is  the employee's preexisting idiopathic 
disease or condition, the resulting disability is compensable where 
the conditions  or circumstances of employment have contributed to 
the injuries sustained by the employee.  Ramsdell v. Horn, 781 P.2d 
150 (Colo.App. 1989).  Thus, even if the direct cause of an 
employee's fall is a preexisting idiopathic condition, any resulting 
injury caused by a special employment hazard is compensable, so 
long as the employment condition is  not ubiquitous and generally 
encountered.  Gates Rubber Co. v. Industrial Commission, 705 P.2d 
6 (Colo.App. 1985); Ramsdell v. Horn, supra.  In Gates Rubber Co. 
v. Industrial Commission, the court held that a level concrete floor is 
not a special hazard because it is a condition found in many non-
employment locations.

2. The ALJ concludes that the claimant fell while making her rounds 
as a result of an idiopathic condition.  Claimant did not have a pre-
existing ankle condition and thus the special hazard rules do not 
apply.

3. Claimant’s injuries were not precipitated by her conditions  of 
employment.  Rather, claimant’s ankle inexplicitly gave way.  It was 
Claimant’s ankle locking up and giving way that precipitated the 
subsequent injuries.  There is insufficient evidence in the record to 
establish that any condition of employment was responsible for 
Claimant’s ankle locking up and giving way.  Thus, Claimant’s 
injuries did not arise out of her employment with the Respondent-
Employer.

4. It is  clear that her ankle locking up and giving way caused 
claimant’s injuries; however, there has been insufficient credible 
evidence for the ALJ to infer that a condition of employment caused 
the ankle issues.  The reason or reasons for the ankle locking up 
and giving way are truly unexplained.

ORDER

 It is therefore ordered that:



262

Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is 
denied and dismissed.

DATE: July 28, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-724-729

ISSUES

The issues before the ALJ are Claimant’s attempt to overcome the 
Division Independent Medical Examiner’s  opinion with respect to Maximum 
Medical Improvement, permanent partial impairment, and medical benefits for 
psychiatric care.

FINDINGS OF FACT

1. The Claimant was employed by Memorial Health System as an 
occupational therapist.  On February 15, 2007, she sustained an admitted 
injury to her low back while transferring a patient.

2. The Claimant received treatment, consisting of physical therapy, 
sacroiliac joint injections, chiropractic care and an orthopedic surgical 
consultation without any benefit.  

3. The Claimant had an MRI performed on March 21, 2007, which 
was normal.  

4. The Claimant also sought psychological treatment with Trudy 
Dawson from August 21, 2007 through February 2009.  Ms. Dawson 
discharged the Claimant as of February 11, 2008, indicating that the 
Claimant was placed at MMI and could continue supportive care through 
her health insurance.  

5. Dr. Castrejon, her authorized treating physician, placed the 
Claimant at maximum medical improvement on December 19, 2007.  He 
opined the Claimant had sustained a 22% whole person impairment.

6. The Claimant underwent a Division IME with Dr. Jenks on April 3, 
2008.  Dr. Jenks determined the Claimant not to be at MMI and 
recommended treatment directed to the right L5-S1 facet joint, to possibly 
include an L5 facet injection or medial branch blocks and a facet 
rhizotomy.
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7. During his examination, Dr. Jenks also noted that the Claimant was 
quite tearful and recommended that she continue treatment for her 
depression.

8. Claimant returned to Dr. Castrejon following the Division IME for 
implementation of treatment as recommended by Dr. Jenks.  Dr. Castrejon 
referred the Claimant to Dr. Ford.  She received right L5-S1 facet 
injections on June 12 and July 10, 2008.  She also received an L4-5 
medial branch block on July 10, 2008 and a rhizotomy at L4-5 on August 
4, 2008.

9. Dr. Castrejon also referred the Claimant back to Trudy Dawson and 
Ms. Dawson began to treat the Claimant for depression.

10. On October 7, 2008, Claimant’s condition had not changed with the 
prescribed treatment and Dr. Castrejon determined nothing further could 
be offered.  He noted in his  report dated October 27, 2008, that her 
findings were essentially identical to those documented at the time of her 
release and initial MMI.  She had no new or advancing neurological 
changes.  Dr. Castrejon referred the Claimant back to Dr. Jenks for a 
follow-up Division IME.

11. The follow-up Division IME occurred on November 10, 2008.  Dr. 
Jenks determined the Claimant to be at MMI as of November 10, 2008.  
By the time she reached MMI on November 10, 2008, the Claimant had 
undergone chiropractic treatment, physical therapy, psychological 
counseling, biofeedback, medial branch blocks, facet blocks, SI joint 
injections and a rhizotomy.  Dr. Jenks gave the Claimant a 13% spinal 
impairment, broken down as follows:  5% for Table 53; 8% for loss of 
range of motion; 13% whole person, and; a 2% psychiatric impairment.  

12. Dr. Jenks testified that, because the Claimant had undergone a 
rhizotomy, he would correct his rating to include a 7% impairment under 
Table 53 for a rhizotomy.   He further testified that he had referred the 
Claimant to a therapist whom she had seen previously at Memorial 
Hospital for range-of-motion testing.  He also testified that, with some 
individuals like Ms. Johnson, who he believed would probably have some 
invalidity based on what he knew about her, he would refer her to a 
physical therapist.  He believed the therapist was trained in performing 
range-of-motion measurements and would have the time to obtain 
accurate measurements.  He also testified that the AMA Guidelines did not 
dictate that he had to perform his own range-of-motion measurements  and 
he specifically did not adopt anyone else’s range-of-motion 
measurements, but did obtain his  own range-of-motion measurements for 
his Division IME through a physical therapist.  

13. The first range-of-motion measurement testing was performed on 
November 24, 2008.  The testing performed on all ranges of motion was 
internally consistent between the three sets of tests performed.  However, 
the flexion range-of-motion measurement was deemed invalid (the tightest 
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straight leg raise was 10° greater than the sum of the sacral flexion and 
extension).  Accordingly, Dr. Jenks referred the Claimant for a second set 
of range-of-motion measurements, which was performed by the same 
therapist, on December 8, 2008.  The range-of-motion testing for all 
planes of range of motion was internally consistent between the three sets 
of range-of-motion measurements performed.  Again, the range-of-motion 
measurements for flexion were invalid.  Dr. Jenks stated he had correctly 
disregarded the flexion range-of-motion measurements  but had incorrectly 
disregarded the extension range-of-motion measurements.  He corrected 
the mistake during his deposition, testifying that he would provide her with 
a 6% whole person impairment for extension.  He therefore corrected his 
whole person impairment rating to a 20% spinal impairment plus a 2% 
psychological impairment, totaling a 22% whole person impairment.

14. Dr. Jenks testified that the 2% psychological impairment, in his 
opinion, was valid and consistent because the Claimant was not tearful 
during the final impairment rating in November 2008.  Dr. Jenks further 
indicated that the Claimant had had adequate psychological treatment by 
Ms. Dawson from August 2007 through February 2009.  Dr. Jenks 
believed the Claimant’s condition was stable and further counseling was 
not reasonable or necessary treatment.  He further testified that the 
Claimant’s subjective complaints had no physiologic or anatomic basis 
and, therefore, he could have provided the Claimant with a 0% 
impairment.  He further indicated that he could find no pain generator for 
Claimant’s low back pain.  

15. Dr. Hall saw the Claimant on February 20, 2009, at the request of 
Claimant’s counsel.  He was asked to perform two sets of range-of-motion 
measurements.  Dr. Hall did not generate a report at the request of 
Claimant’s counsel because the Claimant’s range-of-motion 
measurements were invalid.  He destroyed the testing from his file.  

16. Video surveillance was conducted on March 30, 2009.  The video 
showed the Claimant bending, with sustained bending at the waist for 
several minutes at a time.  

17. Based on the video surveillance, Dr. Jenks felt it further supported 
his opinion that it was appropriate to disregard her flexion range of motion.

18. Claimant had additional range-of-motion testing performed at 
Optima on April 6, 2009.  The Claimant’s  range-of-motion testing was 
valid.  

19. The Claimant was then referred, at the request of opposing 
counsel, to Dr. Rook on April 8, 2009.  Dr. Rook testified that the Claimant 
was not at MMI and needed a discogram.  

20. Dr. Rook determined the Claimant also had a spinal impairment 
rating of 7% and a 22% loss  of range of motion rating, as  well as  a 13% 
psychiatric impairment.
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21. Neither Dr. Jenks nor Dr. Castrejon could explain why there was 
such a disparity in flexion when all the other planes of ranges of motion 
were similar amongst all three physicians.  Dr. Castrejon further testified at 
hearing that Claimant’s symptoms were not based on objective findings.  
He also referred Claimant to a physical therapist for range-of-motion 
measurements because he wanted more objective range-of-motion 
testing.

22. Dr. Castrejon and Dr. Jenks both testified that, based on the 
surveillance video, the Claimant was bending greater than 25°, beyond 
that noted in Dr. Rook’s range-of-motion measurements performed by 
Optima.

23. Dr. Jenks and Dr. Castrejon both testified that the Claimant did not 
need a discogram or an MRI.   Dr. Jenks specifically stated that 
discograms are invasive and should not be performed if there is  no 
indication for them.  

24. Dr. Castrejon and Dr. Jenks have testified that no further 
psychological treatment is reasonable and necessary.  In addition, Dr. 
Castrejon testified that further counseling would be beyond the Workers’ 
Compensation Medical Treatment Guidelines.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of 
Colorado” is to assure the quick and efficient delivery of disability 
and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.
3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' 
Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights  of the employer.  
§8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed 
every piece of evidence that might lead to a conflicting conclusion 
and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 
389 (Colo. App. 2000).
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3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the 
witness's testimony and actions; the reasonableness or 
unreasonableness (probability or improbability) of the testimony 
and actions; the motives  of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, 
Civil 3:16 (2005).

4. A DIME physician's findings of MMI, causation, and 
impairment are binding on the parties unless overcome by “clear 
and convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. 
Industrial Claim Appeals Office, 87 P.3d 261, 263 (Colo. App. 
2004).

5. “Clear and convincing evidence” is defined as evidence that 
is  stronger than a preponderance, is  unmistakable and is free from 
serious or substantial doubt.  DiLeo v. Koltnow, 613 P.2d 318 (Colo. 
1980).  In other words, in order to overcome the DIME report, there 
must be evidence that proves that it is highly probable that the 
Division IME physician’s opinions are incorrect.  Metro Moving and 
Storage Company v. Gussert, 914 P.2d 411 (Colo. App. 1995).  All 
reports and testimony of the Division IME are to be considered in 
determining what is the determination of the Division IME and are 
also subject to the clear and convincing evidence standard.  
Lambert & Sons, Inc. v. Industrial Claim Appeals Office, 984 P.2d 
656 (Colo. App. 1998).  Proof of deviation from the rating protocols 
of the AMA Guides does not require the conclusion that the rating 
itself is incorrect or has been overcome by clear and convincing 
evidence.  Rather, proof of a deviation is evidence which the ALJ 
may weigh in deciding whether the parties seeking to overcome the 
DIME physician’s rating has carried its  burden of proof.  Wilson v. 
Industrial Claim Appeals Office, supra.  Rivale v. Beta Metals, Inc., 
W.C. No. 4-265-360 (April 18, 1999), affirmed; Rivale v. Industrial 
Claim Appeals Office, (Colo. App. 98CA0858, January 28, 1999) 
(stipulation that DIME physicians who violate the AMA Guides by 
failing to repeat invalid range-of-motion measurements did not 
require a conclusion that the DIME rating was invalid or overcome 
as a matter of law).  

6. Claimant has failed to overcome Dr. Jenks’ opinion by clear 
and convincing evidence when taken in totality of all the 
circumstances.  Dr. Jenks performed two sets of range-of-motion 
measurements, both were invalid and he therefore disregarded the 
flexion range-of-motion measurements.  Dr. Hall also performed 
two sets of range-of-motion measurements in February 2009 and 
those were invalid.  Surveillance was conducted on the Claimant 
and showed the Claimant bending greater than Dr. Rook’s 
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testimony that Claimant could only bend marsh 25°.  The video 
surveillance showed the Claimant bending between 60-90° for a 
sustained period of time.  Dr. Rook’s impairment rating for the 
flexion range of motion was twice that provided by Dr. Castrejon.   
All other range-of-motion testing by all three physicians in 
extension, right and left lateral flexion and right and left rotation 
were almost identical.    

7. Dr. Castrejon and Dr. Jenks testified that no further 
psychological treatment is  reasonable and necessary.  In addition, 
Dr. Castrejon testified that further counseling would exceed the 
Medical Treatment Guidelines.  The ALJ credits these opinions 
above any other opinion. Claimant’s treatment with Trudy Dawson 
is no longer reasonable or necessary.  

ORDER

 It is therefore ordered that:

1. Respondent shall admit for the 22% whole person impairment and 
pay benefits, subject to the $60,000 cap.

2. Claimant’s treatment with Ms. Dawson is  no longer reasonable or 
necessary and Respondents are not responsible for payment for any 
further treatment with Ms. Dawson.

3. The insurer shall pay interest to Claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future 
determination.

DATE: July 29, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-608-694

ISSUES

The issues endorsed for hearing are Permanent Partial Disability (PPD) 
benefits and disfigurement.

FINDINGS OF FACT
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The decision herein is based upon facts  as stipulated to by the parties as 
follows:

1.The Claimant suffered an admitted lower back injury in 2004. He 
ultimately underwent L5-S1 spinal fusion surgery, but had persistent complaints. 
In May 2008, the Claimant underwent removal of fusion hardware and 
decompression of the left L5 nerve root.

2.Michael Dallenbach, M.D. is an Authorized Treating Provider (ATP).

3.Dr. Dallenbach found that the Claimant attained Maximum Medical 
Improvement (MMI) as of October 7, 2008 and assessed 32% whole person 
impairment.

4.Respondents filed a Final Admission of Liability (PAL) consistent with Dr. 
Dallenbach's MMI and impairment rating report.

5.Neither party contests  the date of MMI or the impairment rating of Dr. 
Dallenbach.

6.The Claimant was 60 years  of age at the time of MMI; therefore, the 
Claimant's Age Factor is 1.00.

7.The Claimant's  Average Weekly Wage (AWW) qualifies him for the 
maximum compensation rate applicable for this date of injury, $674.59 per week.

8.The unadjusted PPD benefit amount is  $86,347.52 ($674.59/week x 400 
weeks x 32% x Age Factor 1.00).

9.The statutory PPD maximum payout rate is $361.99 per week.

10.The Claimant receives Social Security Disability Insurance (SSDI) 
benefits, in the original amount of $1,714.27 per month. This calculates  to a 
Social Security offset of $197.80 per week.

11.The statutory cap on non-Permanent Total Disability benefits of 
$120,000 for the date of injury is implicated in this case. The Claimant has 
already been paid $98,369.99 of Temporary Total Disability (TTD) benefits.

12.The sole issue with respect to PPD is the method of calculation of the 
award in consideration of the statutory cap on indemnity benefits, the statutory 
cap on PPD payout rate, and the statutory offset of the SSDI award, specifically, 
the order in which these limits and offset apply.

13.At hearing,' the parties will request permission to file position 
statements to support their arguments as to the proper method of calculation of 
the PPD award.

The following facts were not stipulated to but are found by the ALJ:

14.Claimant suffered surgical scars to his  stomach area consisting of a 
horizontal scar located six inches below Claimant’s  navel area being ten inches 
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in length and one-quarter inch wide.  On Claimant’s back he has a surgical scar 
running vertically down the middle of the back being eighteen inches in length 
and three-quarters  of an inch wide.  Claimant is entitled to benefits for 
disfigurement.

CONCLUSIONS OF LAW

37.The parties both cite the Armijo v. ICAO, 989 P.2d 198 (Colo. App. 
1999) case in support of their position; however, each interprets the 
results of that case differently.  The issue in Armijo, was stated by 
the Court of Appeals as follows:

The sole issue in this workers' compensation proceeding involves 
the proper method of calculating the offset for Social Security 
Disability Insurance (SSDI) benefits  taken against permanent 
partial disability (PPD) benefits.

38.Thus, it is only the weekly payout formula that was calculated by 
the Court.  In applying that formula the weekly offset amount is 
$197.80 as was stipulated to by the parties.  The maximum weekly 
amount applicable is $361.99 as stipulated to by the parties. Thus, 
the weekly payment of PPD benefits is $164.19. ($361.99 - $197.80 
= $164.19).

39.This  formula reduces only the amount of benefits that can be 
received in any given week.  It does not address the issue of the 
total amount of benefits payable.  (To the extent that it may address 
that issue it would be dicta since that was not the issue before the 
Court.) 

40.Claimant is entitled to $21,630.01, which is the difference between 
benefits received and the $120,000.00 cap that the parties agree is 
applicable.

41.Thus, the proper method to calculate the benefit is to take the 
$21,630.01 and to divide it by the weekly amount of PPD that is 
actually payable of $164.19.  This  gives the number of weeks  over 
which the remainder of Claimant’s  PPD benefits are payable 
($21,630.01 / 164.19 = 131.7377 weeks).

42.Claimant has suffered a permanent disfigurement to the body 
normally exposed to public view entitling him to additional 
compensation.  Section 8-42-108 C.R.S. (2008).

ORDER

 It is therefore ordered that:
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1. Respondents shall file a Final Admission of Liability consistent with 
payment of $164.19 over a period of 131.737 weeks, totaling no more 
than $21,630.01.

2. Claimant has suffered a permanent disfigurement to the body normally 
exposed to public view entitling him to an additional $1,500.00 in 
compensation.  Claimant’s date of injury was March 17, 2004.

3. Respondents shall pay statutory interest at the rate of eight percent (8%) 
per annum on all amounts due and not paid when due.

4. All matters not determined herein are reserved for future decision.

DATE: July 29, 2009 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-626

ISSUE

 The issue for determination is whether Claimant waived coverage as an 
owner/corporate officer.  If Claimant did not waive coverage, the issues also 
include compensability and liability for medical care. 

FINDINGS OF FACT

1.Claimant, the owner and President of Employer, was injured on 
November 26, 2008, in the course and scope of employment.  He suffered a 
fracture to his left foot and ankle. The treatment received by Claimant from Elk 
Avenue Medical Center, Gunnison Valley Hospital, and Dr. Patricia Chamberland 
was reasonable and necessary to cure or relieve Claimant from his 
compensable injury.  

2.Claimant contacted Rief, a licensed insurance agent at The Insurance 
Center, to obtain workers’ compensation insurance coverage for Employer on 
October 23, 2008.  Claimant asked Rief to obtain workers’ compensation 
insurance for Employer with Pinnacol Assurance.  Rief testified at hearing that 
Claimant was in a hurry to obtain this coverage, that he wanted the policy written 
and finalized as quickly as possible.

3.Rief, on October 23, 2008, sent Claimant forms and requests for 
information necessary to obtain the insurance price quote and workers’ 
compensation insurance.  Claimant filled out the forms in his  own hand.  On the 
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information sheet found on page 4 of Respondents’ Hearing Exhibit A, Claimant 
stated that he was the president of the company, and wrote he wished to be 
excluded from coverage under the workers’ compensation policy that would be 
issued.  Rief sent Claimant the documents found in Respondents’ Hearing 
Exhibit A, pages 1 and 3 through 9, on October 23, 2008.  Claimant filled out 
those forms on October 23, 2008.

4.Claimant signed the Rejection of Coverage by Corporate Officers or 
Members of a Limited Liability Company, Part B/Individual Officer/LLC Member 
Questionnaire, found on page 9 of Respondents’ Hearing Exhibit A.  Claimant, in 
his own hand, checked the box stating that he elected to reject workers’ 
compensation coverage for himself as a corporate officer, the President of 
Employer.  In that form, he stated his  duties for the corporation were as project 
manager.  

5.Claimant understood that by signing the Rejection of Coverage by 
Corporate Officers or Members of a Limited Liability Company, Part B/Individual 
Officer/LLC Member Questionnaire he was rejecting coverage for himself.  
Claimant spoke with Rief and told her that he had filled out the forms and would 
send them back to her by fax.  Claimant returned the signed and completed 
forms to Reif with directions to send them to Insurer to obtain workers’ 
compensation insurance coverage for employer.  Claimant never contacted Reif 
to tell her not to file the documents he had returned or that any of the statements 
he made in the documents were wrong or did not reflect his  wishes.  Claimant 
did appear before a notary to have the documents notarized. 

6.Claimant, at the time he signed this rejection, intended to reject 
coverage and he intended to have the document notarized.  Claimant told The 
Insurance Center he would notarize the Rejection of Coverage, Part B, found on 
page 9 of Respondents’ Hearing Exhibit A. Claimant read the entire document 
and understood it.  The document states that if the corporate officer later elects 
to change his election to reject coverage, a revised questionnaire must be filed.  
Claimant did not file any such revision with Insurer or The Insurance Center 
before Claimant’s injury occurred.  

7.Claimant, at a later date, decided he would not reject coverage for 
himself and wished to be covered under Insurer’s  workers’ compensation 
insurance policy for Employer.  Claimant did not sign any revised questionnaire 
or form documenting this decision.  Claimant did not contact Insurer, Rief, or 
anyone at The Insurance Center to inform them that he had changed his mind 
and wished to be covered under the workers’ compensation policy Employer had 
with Insurer.  Claimant never told Rief not to submit the rejection of coverage 
forms to Insurer. Claimant did not make any attempt to revoke or amend that 
rejection and took no other steps to inform anyone that he wished to change his 
decision to reject coverage.

8.Claimant admitted that the signature on the Rejection of Coverage, Part 
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B, is his, and he signed it voluntarily, freely, and fully understanding that by 
signing the document he was electing to reject coverage with Insurer.  

9.Rief received the documents  from Claimant on October 24, 2008. She 
composed an Acord Workers’ Compensation Application and submitted that 
application to Insurer on October 24, 2008.  Claimant is listed as an individual to 
be excluded under the policy.  This exclusion was consistent with Claimant’s 
statements to Rief when he discussed the insurance policy with her.  He stated 
that he wished to be excluded, and that he made the statements in the forms 
and the Rejection of Coverage by Corporate Officers or Members of a Limited 
Liability Company, Part B/Individual Officer/LLC Member Questionnaire.  
Claimant stated to Rief that he wished to be excluded from the workers’ 
compensation insurance policy Insurer would issue for Employer. Rief submitted 
the insurance application to Insurer on October 24, 2008.

10.Insurer issued the workers’ compensation insurance policy on October 
29, 2008, with an effective date of October 25, 2008.  Claimant admitted he 
received the Policy Information Page, and the insurance policy issued by Insurer 
after it was mailed on October  29, 2008.  The policy was issued with the 
Endorsement: Rejected Corporate Officer From [sic] Coverage, found on page 
21 of Respondents’ Hearing Exhibit A, on October 29, 2008.  At the bottom of 
the policy issued that day, found on pages 15 through 26 of Claimant’s Hearing 
Exhibit 8, is a date and time stamp showing when the policy documents  were 
printed. The policy and the Endorsement: Rejected Corporate Officer From [sic] 
Coverage documents  were printed at the same time by Insurer.  They were 
mailed together to Claimant/Employer and The Insurance Center. The 
documents were not returned as undeliverable to Insurer. Rief received the 
policy with the Endorsement: Rejected Corporate Officer From Coverage form 
from Insurer. This document shows that the policy was amended to show that 
Claimant as a corporate officer rejected coverage with Insurer.  The claim notes 
maintained by Insurer show that the policy issued by Insurer on October 29, 
2008, contained a signed rejection form. 

11.Claimant’s testimony that he did not receive the Rejected Corporate 
Officer From Coverage form before the date of the injury is not credible.

12.The Rejected Corporate Officer From Coverage endorsement was 
mailed with the policy, was printed with the policy, and would be mailed 
automatically with the policy to the insurance agent and Employer/Claimant.  
Claimant was excluded from the workers’ compensation insurance policy written 
and issued by Insurer for Employer.  At no time was Claimant covered by the 
policy before or at the time of his  injury alleged in this claim.  There were no 
documents filed before Claimant’s alleged injury revoking or attempting to 
revoke Claimant’s  election to reject coverage.  Neither Claimant nor any other 
person ever contacted Insurer to request that his  rejection be changed before 
his alleged injury happened. 
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13.On November 26, 2008, Claimant sustained the compensable injury 
and received medical care.  

14.On December 1, 2008, Ramirez, the claim representative assigned to 
Claimant’s claim at Insurer, was reviewing Claimant’s claim for compensation 
when she noted Claimant had rejected coverage.  Ramirez contacted Cao that 
same day to ask whether this  rejection was accurate. Cao reviewed the file and 
saw Claimant’s insurance application and rejection of coverage statement.  She 
found that Claimant clearly rejected coverage for himself in the workers’ 
compensation policy issued by Insurer for Employer.  Cao discussed this 
rejection with Claimant on December 8, 2008.  Cao explained to Claimant that 
he had rejected the coverage. Cao explained to Claimant that if he were covered 
there would have been a much larger payroll used to calculate Claimant’s 
insurance premium.  The policy covered only one employee with a payroll of 
$21,000 a year, far less than the $47,000 in payroll that would have been used 
had Claimant been covered under the policy.  This  low payroll was used to 
calculate the premium charged to Employer on the insurance application 
excluding Claimant from coverage when the policy was issued on October 29, 
2008.

15.Claimant did not say he had not rejected coverage during the 
conversation with Cao on December 8, 2008.  Claimant did not state that the 
rejection was wrong, that her information was incorrect, or that he should have 
been covered.  Claimant did not dispute the statement that he was not covered.  

16.Insurer’s policy is  that to reject insurance coverage a signed Rejection 
of Coverage by Corporate Officers  or Members of Limited Liability Company, 
Part B is  necessary.  The document signed by Claimant found on page 9 of 
Respondents’ Hearing Exhibit A, by itself was all that was necessary to show 
Claimant rejected coverage for himself.  Insurer has no requirement to have Part 
A of the Rejection of Coverage document to reject coverage. Part A is  for 
informational purposes only, to show the identity of the company and the person 
electing to reject coverage.  If only Part B is received, it would be accepted by 
Insurer.  

17.Insurer’s policy is  that Part B need not be notarized to be accepted and 
binding. The rejection of coverage can be done without a notary signature to 
Part B of the rejection document.  If Insurer had received page 9 of 
Respondents’ Hearing Exhibit A without the notary signature and seal and only 
with Claimant’s signature and the date of the signature, Insurer would have 
processed the application for insurance and issued the workers’ compensation 
policy for Employer showing Claimant rejected coverage.  Claimant rejected 
coverage for himself when he applied for workers’ compensation insurance for 
Employer with Insurer. 

CONCLUSIONS OF LAW



274

1. A corporate officer may reject workers’ compensation coverage 
under the corporation’s insurance policy.  Section 8-41-202, C.R.S.  
Insurer has the burden of proof to show that the corporate officer rejected 
coverage. 

2. “It is the general rule of law that it is the court’s  duty to construe an 
instrument so as to effectuate the manifest intentions of the parties.”  
Neves v. Potter, 769 P.2d 1047, 1053 (Colo. 1989) (citations omitted).  
“The intentions of the parties as determined by the court shall rest on good 
sense and plain understanding of the words used and acts  directed to be 
performed.”  Id. (citations omitted).  When the document, “[I]s 
unambiguous and clear, resort may not be had to any extrinsic source, 
even if that source sheds light on the parties’ intent.”  Id. (citations 
omitted).  “[A]n unambiguous document must be interpreted based only 
upon the information contained within its  four corners[.]”  Id. at 1054.  The 
trial court may only consider parole evidence, “[T]o vary or contradict the 
document when the litigation is between a party and a stranger thereto.”  
Id. (citations omitted).  The words and phrases used in a release should 
be interpreted by the trial court not in isolation, but by examination of the 
release as a whole.  Roemmich v. Lutheran Hosp. & Home Soc. of Am., 
934 P.2d 873, 875 (Colo.App. 1997).

3. “Whether a written contract is ambiguous and, if not, how the 
unambiguous contractual language should be interpreted, are questions  of 
law ….”  Kaiser v. Discount Square Market Liquors, Inc., 992 P.2d 636, 
640 (Colo.App. 1999), cert. denied (2000).  A contract is  ambiguous only if 
it is fairly susceptible of more than one interpretation.”  Id.  When 
construing an unambiguous contract, the court may not rewrite its terms 
but must instead enforce it as written.” Id. “Interpretation of a settlement 
agreement is  a question of law, and the agreement must be enforced as 
written.”  Moland v. Industrial Claims Appeal Office, 111 P.3d 507, 510 
(Colo.App. 2004).  

4. “Moreover, a contract should never be interpreted to yield an 
absurd result.”  Atmel Corp. v. Vitesse Semiconductor Corp., 30 P.3d 789, 
793 (Colo.App. 2001), cert. denied.  “Strained construction of contract 
terms should be avoided.”  Continental Western Ins. Co. v. Heritage 
Estates Mut. Housing Ass’n, Inc., 77 P.2d 911, 913 (Colo.App. 2003); see 
also Allen v. Pacheco, 71 P.3d 375, 378 (Colo. 2003), reh’g denied.  A 
court, “[M]ust construe the terms of the agreement in a manner that allows 
each party to receive the benefit of the bargain, and the scope of the 
agreement must faithfully reflect the reasonable expectations of the 
parties.”  Allen, 71 P.3d at 378.  

If the words  of an insurance policy are not ambiguous, they should be 
given their plain and ordinary meaning, unless the parties expressly intended an 
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alternative interpretation. Id. If a contractual provision is reasonably susceptible 
of different meanings, it must be construed in favor of providing coverage to the 
insured. Compass Ins. Co. v. City of Littleton, 984 P.2d 606, 613 (Colo.1999). 
(citing Chacon v. Am. Family Mut. Ins. Co., 788 P.2d 748, 750 (Colo.1990)) 
However, a mere disagreement between the parties regarding the meaning of a 
policy term does not create an ambiguity. State Farm Mut. Auto. Ins. Co. v. Stein, 
940 P.2d 384, 387 (Colo.1997).

5. Although coverage provisions in an insurance policy are liberally 
construed in favor of the insured, courts should be wary of rewriting 
provisions. Fire Ins. Exch. v. Bentley, 953 P.2d 1297, 1300 (Colo.App.
1998). “Courts may neither add provisions to extend coverage beyond that 
contracted for, nor delete them to limit coverage.” Cyprus  Amax Minerals 
Co. v. Lexington Ins. Co., 74 P.3d 294, 299 (Colo.2003).

6. The propriety of the notary stamp and signature in this claim is not 
relevant, for Claimant admits signing the rejection of coverage form 
intending at that time to reject coverage for himself.  “In reaching our 
conclusions, we recognize the claimant's contention that the employment 
agreements were invalid because his signature was not notarized in his 
presence. However, the record supports the ALJ's finding that the claimant 
admitted he signed the agreements. Under these circumstances, we 
agree with the ALJ that the circumstances of the notarization are 
immaterial.”  Fleming v. Judson Enterprises, W. C. No. 4-415-781 (ICAO, 
June 15, 2001). 

7. Insurer has shown by a preponderance of the evidence that 
Claimant rejected coverage for himself when he applied for, obtained, and 
received workers’ compensation insurance from Insurer for Employer.  
Claimant’s intent was clearly manifested when he signed the rejection of 
coverage, Part B, form.  Claimant signed this document, and at the time 
he signed it, understood that he would not be covered under the workers’ 
compensation policy Insurer would issue for Employer based on his 
application.  When Claimant signed the document, he fully intended the 
document to be notarized.  There was  no ambiguity in the document’s 
language.  Claimant read the rejection of coverage form fully, and 
understood its contents, when he signed the document.  He returned the 
document to Rief with the other forms required for Employer’s insurance 
application with Insurer so she could use them to obtain workers’ 
compensation coverage for Employer with Insurer.  Before his injury in this 
claim occurred, Claimant did not contact Insurer, Reif, or The Insurance 
Center to state he wished to rescind or alter his rejection of coverage.  

8. Claimant’s rejection of coverage was effective without a notary 
signature.  The notary form, designed to verify that the signature is  from the 
person purporting to sign the document, is  not relevant in this claim, as Claimant 
admits he signed the Rejection of Coverage form, part B.  The only document 
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required by Insuer for a valid rejection of coverage by a corporate officer such as 
Claimant is Part B of the rejection of coverage.  The notary is not necessary for 
the document to be effective.

9. Claimant, at the time he signed the rejection of coverage form, 
intended to notarize the document and intended the rejection to be valid.  
Claimant did not rescind his  rejection, or take any step to rescind his rejection of 
coverage before his injury.  Claimant did not contact Rief or anyone at The 
Insurance Center to state he wished to change his prior rejection. Claimant did 
not contact anyone at Insurer to state he wished to change his prior rejection. 
Claimant admitted that he filled out the information required to submit an 
application for workers’ compensation insurance for Employer to The Insurance 
Center and stated that he wished to be excluded from coverage under the policy.  

10. Had Claimant wished to be covered under the workers’ 
compensation policy, knowing that he had signed and returned the Rejection of 
Coverage, Part B, form to Reif, and knowing that he had told Reif in his 
conversation with her and in the forms he filled out for workers’ compensation 
insurance for Employer that he wished to be excluded from coverage, he was 
required to contacted Insurer, Reif, or anyone at The Insurance Center, to see if 
his rejection had been submitted and whether the policy was written with him 
rejecting coverage for himself.  Claimant took no step to do so and only took 
steps to discuss this rejection with Insurer after his November 26, 2008, fall.  

11. Claimant’s testimony that he did not receive the endorsement, 
found on page 21 of Respondents’ Hearing Exhibit A, showing Claimant had 
rejected coverage as a corporate officer, is  not credible.  This  document was 
printed and issued by Insurer at the same time as the Policy Information Page, 
the policy itself, and statements about the policy premium.  Claimant received the 
insurance policy sent to him on October 29, 2008, by Insurer. Rief testified 
credibly that the endorsement showing Claimant rejected coverage was included 
in that policy she received.  Cao testified credibly that identical policies were 
printed and issued to both The Insurance Center and Claimant by Insurer on 
October 29, 2008.

12. There is no legal requirement that a notary notarize the rejection of 
coverage form.  There is no statute or rule stating the rejection of coverage form 
must be notarized.  Cao explained that Insurer would and does accept rejection 
of coverage forms from corporate and LLC officers  and members that are not 
notarized.  Claimant admits  he signed the Rejection of Coverage Election form 
on page 9 of Respondents’ Hearing Exhibit A. Because that document was 
signed by Claimant and is  unambiguous, clear, and definitive on its face, and 
because Claimant stated he read and understood that document, the Judge does 
not need to resort to extrinsic evidence in other documents, other evidence, or 
delve into Claimant’s state of mind to ascertain Claimant intended to reject 
coverage for himself when he applied for and obtained workers’ compensation 
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insurance for Employer with Insurer. However, extrinsic evidence, such as 
Claimant’s hearing testimony, the testimony of Cao, the testimony of  Reif, and 
the hearing exhibits such as  page 4 of Respondents’ Hearing Exhibit A, show 
Claimant rejected workers’ compensation coverage with Insurer and was not 
covered by insurer’s workers’ compensation policy for employer on November 
26, 2008.  

ORDER

 It is therefore ordered that Insurer is not liable for compensation and 
benefits in this claim because Claimant rejected coverage pursuant to Section 
8-41-202, C.R.S. 

DATED:  July 29, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-727-671

ISSUES

Whether Claimant’s  claim closed as to the issue of disfigurement pursuant 
to a final admission of liability (FAL) filed on July 8, 2008, which would preclude a 
disfigurement award entered on April 8, 2009.

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact:

1. On May 11, 2009, the Office of Administrative Courts mailed a Notice of 
Hearing to Claimant at 2961 E. 110th Drive, Northglenn, CO 80233.  This is 
Claimant’s last known address pursuant to a certified copy of the Division of 
Workers’ Compensation (DOWC) file.  

2. The Notice advised the Claimant that hearing was scheduled to begin at 
8:30 a.m. on July 30, 2009.  By 8:40 a.m., Claimant had not appeared so the 
hearing commenced in his absence.
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3. Based upon a review of a certified copy of the DOWC file, Respondent 
filed a FAL on July 7, 2008.  Respondents admitted to $0.00 for 
disfigurement which is tantamount to a denial of liability for such benefits.  

4. Pursuant to § 8-43-203(2)(b)(II), C.R.S., Claimant was required to contest 
Respondent’s FAL within 30 days of July 7, 2008, or the case would 
automatically close as to the issues admitted in the FAL.  A review of the 
DOWC file, including the computer chronology screen, does not reflect that 
Claimant filed an objection to the FAL.  As such, the Judge infers that 
Claimant did not timely object to the FAL.  

5. On March 9, 2009, Claimant filed a Request for a Disfigurement Award 
and submitted photographs to the DOWC.  There was no certificate of 
mailing attached to the request for disfigurement and therefore no way to 
verify if Claimant mailed a copy to Respondent.  The Judge infers that 
Claimant did not mail a copy to Respondent.  

6. Prehearing Administrative Law Judge, Sharon A. Fitzgerald, entered a 
Disfigurement Order on April 8, 2009, and mailed a copy to Respondent's 
third-party administrator, Gallagher Bassett Services Inc., and to the 
Claimant.  

7. Respondent filed an application for hearing on April 21, 2009, requesting 
reconsideration of the Disfigurement Order dated April 8, 2009.  
Respondents timely preserved the right to challenge the disfigurement order.

8. Pursuant to OACRP 10.B. if an application for hearing is timely filed, the 
disfigurement award shall be withdrawn and vacated.  The Disfigurement 
Order dated April 8, 2009, was automatically vacated by operation of 
OACRP 10.B.

9. This  claim, including the issue of disfigurement, closed by operation of the 
FAL dated July 7, 2008.  Thus, Claimant was not entitled to the disfigurement 
award entered on April 8, 2009.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge enters the following 
conclusions of law:

1. A workers’ compensation case is decided on its  merits.  Section 8-43-201, 
C.R.S.   The ALJ’s factual findings concern only evidence and inferences 
found to be dispositive of the issues involved.  The ALJ need not address 
every piece of evidence or every inference that might lead to conflicting 
conclusions.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 
P. 3d 385 (Colo. App. 2000). 
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2. Section 8-43-203(2)(b)(II), C.R.S., provides that a claimant's case shall 
automatically close as to issues admitted in a final admission of liability 
should the claimant fail to contest the final admission within thirty days of the 
date of the final admission.  As  found, Claimant failed to contest the FAL filed 
on July 8, 2008.  Accordingly, Claimant’s  claim, including the issue of 
disfigurement, automatically closed pursuant to the FAL dated July 8, 2008.  
Because Claimant’s  claim was closed, he was not entitled to the 
disfigurement award entered on April 8, 2009.
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ORDER

 It is therefore ordered that:

1. The claim is closed pursuant to the Final Admission dated July 8, 2008.  

2. Claimant's request for disfigurement is denied and dismissed.

DATED:  July 30, 2009

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-783-889

ISSUES

 The issues determined herein are compensability and authorization of 
medical treatment by the Wound Care Center.  The parties stipulated that the 
treatment by Memorial Hospital, Emergency Medicine Specialists, Dr. Topper, Dr. 
Campbell, and Dr. Hackenberg was due to a medical emergency.  

FINDINGS OF FACT

1. The employer is a temporary employment agency.  Claimant 
worked for the employer as a day laborer.  

2. On January 14, 2009, Claimant was assigned to work at the 
Colorado Springs landfill picking up loose trash.  On that date, he reached into a 
yucca plant to pick up a five-dollar bill and scraped the back of his right hand.  
This  scrape did not draw visible blood.  Claimant characterized it as  a small 
brush or scrape.  Because claimant could not see blood, he did not characterize 
it as a scratch.  Claimant did not report the injury to his employer at that time 
because it was such a minor incident.  

3. Two days later, claimant developed swelling on the back of his right 
hand and reported this to Ms. Lee, a supervisor.  He was told to report if it 
worsens.  Claimant used disinfectant and Epsom salts on the hand.
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4. On January 23, 2009, another employee informed Ms. Dinet that 
Claimant’s hand was looking very bad and that he thought it was due to an injury 
at the landfill.  

5. On January 23, 2009, Ms. Dinet and Ms. Lee took the Claimant to 
Memorial Hospital.  Claimant gave a consistent history to the hospital physicians 
that he scraped the hand on a yucca plant at the landfill.  Claimant was 
immediately admitted to Memorial Hospital and emergency surgery was  done 
that evening to debride the infected wound. 

6. Claimant remained in the hospital and underwent two more surgical 
debridements by Dr. Steven Topper in an attempt to save his limb.  While in the 
hospital, Claimant was treated by Dr. Thomas Hackenberg, an infectious disease 
specialist.  Claimant was on a pain pump and pain killers while he was in the 
hospital.  On January 26, 2009, Dr. Campbell provided hyperbaric therapy due to 
a concern about possible anaerobic bacteria.

7. On January 29, 2009, Nurse Rudisill changed claimant’s wound 
vacuum sponge.  She ordered claimant to recheck with her on Mondays and with 
Dr. Jain at the Wound Healing Center on Thursdays.  

8. On February 4, 2009, the insurer denied the workers’ claim for 
compensation.

9. On February 12, 2009, Claimant was released home with a wound 
vacuum and ordered to follow up with the Memorial Hospital Wound Center for 
debridement and further intravenous antibiotic treatments.

10. On February 26, 2009, Dr. Topper performed another surgery to 
debride the wound.

11. On January 29, 2009, Ms. McGuire, the adjuster, conducted a 
telephone interview of claimant, who again reported that the yucca plant rubbed 
his hand, but did not draw any visible blood.  

12. On April 14, 2009, Dr. Roth performed a medical record review for 
respondents.  He concluded that the infection was not related to work activities 
because claimant had no break in the skin.  Dr. Roth noted that the infection was 
not due to methicillin resistant staphylococcus aureus (“MRSA”) bacteria, but was 
due to methicillin sensitive staphylococcus aureus bacteria, which is 
commonplace.  Dr. Roth suggested that the infection was due to claimant’s 
diabetes.

13. Dr. Hackenberg testified by deposition that the nature of the 
bacteria did not affect the causation determination; it simply increased the 
number of antibiotics that could be used to treat the infection.  That testimony is 
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persuasive.  When asked to review Dr. Roth’s report and comment on it, Dr. 
Hackenberg strongly disagreed with Dr. Roth’s conclusion that the infection was 
due to his diabetes  and not his work.  Dr. Hackenberg explained that a visible 
portal of entry for bacteria is  unnecessary.  He noted, however, that a known 
injury or visible portal of entry is a more likely source for the bacteria to enter the 
bloodstream.  Dr. Hackenberg confidently concluded that the injury led to 
claimant’s infectious disease.  He explained that the staph bacterium is  normally 
present on the skin of at least one-third of all people.  The known portal of entry, 
such as  any sort of trauma, greatly increases the likelihood of infection especially 
if the infection is in the area of the trauma.  Dr. Hackenberg also explained that 
claimant’s diabetes did not cause the infection, but it predisposed him to a 
disease and a more severe disease.  Dr. Hackenberg further opined that to a 
reasonable degree of medical probability, if it had not been for that poke or injury 
to the back of his hand, the Claimant would not have had the infection.  Dr. 
Hackenberg’s testimony is credible and persuasive.

14. Claimant also had preexisting well-healed scars on his legs  from 
injuries playing soccer.  These scars were not the probable portals  of entry for 
the bacteria.

15. Claimant has  proven by a preponderance of the evidence that he 
suffered an injury arising out of and in the course of his  employment on January 
14, 2009.  Claimant’s  testimony is credible.  He scraped the back of his right 
hand while picking up a five-dollar bill in the course of his job duties of picking up 
loose trash at the landfill.  The action of picking up the bill was  an insignificant 
deviation from his assigned duties.  Claimant gave a consistent history that he 
scraped the hand on a yucca plant at the landfill.  The opinions of Dr. 
Hackenberg are persuasive that the methicillin sensitive staphylococcus aureus 
bacteria, which is  present on the skin of one-third of all people, was given a 
portal to enter claimant’s systems due to the yucca scrape.  The bacterium is 
microscopic and a visible wound is not necessary for a portal.  The fact that the 
infection occurred in the dorsum of the right hand further supports  the finding that 
the portal for entry was made by the scrape at the landfill.  Claimant’s preexisting 
diabetes made him more susceptible to infection and to a more serious infection, 
but the diabetes did not cause the infection.  Claimant’s well-healed leg scars 
were not likely the source for the infection.  

16. After the emergency ended, the insurer reasonably knew or should 
have known that claimant had a need for ongoing follow-up wound care, but 
respondents failed to refer claimant to any other providers.  Claimant was 
referred to the Wound Care Center by the Memorial Hospital providers.  On 
February 4, 2009, the insurer informed Memorial Hospital that the claim was 
denied.  The insurer did not refer claimant to another provider.  The care was 
clearly reasonably necessary.  Indeed, claimant even had to undergo another 
wound debridement by Dr. Topper on February 26, 2009.
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CONCLUSIONS OF LAW

1. As found, claimant has proven by a preponderance of the evidence 
that he suffered an injury arising out of and in the course of his  employment on 
January 14, 2009.  Claimant must prove that he is a covered employee who 
suffered an injury arising out of and in the course of employment.  Section 
8-41-301(1), C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 
844 (Colo. App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 
Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury 
aggravates, accelerates, or combines with a preexisting condition so as to 
produce disability and a need for treatment, the claim is  compensable.  H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that 
an injury directly and proximately caused the condition for which benefits are 
sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 
(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 
(Colo. App. 1997), cert. denied September 15, 1997.  Claimant must prove 
entitlement to benefits by a preponderance of the evidence.  The facts in a 
workers’ compensation case are not interpreted liberally in favor of either 
claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).    Respondents  argue that claimant was on a personal 
deviation when the injury occurred.  The issue is  whether a deviation is 
substantial enough to break the chain of causation.  See Phillips Contracting, Inc. 
v. Hirst, 905 P.2d 9 (Colo. App. 1995).  When a personal deviation is asserted, 
the issue is whether the activity giving rise to the injury constituted a deviation 
from employment so substantial as to remove it from the employment 
relationship.  Silver Engineering Works, Inc. v. Simmons, 180 Colo. 309, 505 P.2d 
966 (1973); Roache v. Industrial Commission, 729 P.2d 991 (Colo.App.1986).  It 
is  sufficient if the injury arises  out of a risk that is  reasonably incidental to the 
conditions and circumstances of the particular employment.  Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  In this case, the act of picking up the five-dollar bill 
was an insignificant deviation from the Claimant’s assigned duties  and therefore 
does not remove it from the employment relationship.  

2. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects  of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The 
respondents are only liable for authorized or emergency medical treatment. See 
§ 8-42-101(1), C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 
P.2d 228 (1973).  Under § 8-43-404(5), C.R.S., the respondents  are afforded the 
right, in the first instance, to select a physician to treat the industrial injury.  Once 
the respondents have exercised their right to select the treating physician the 
claimant may not change physicians without permission from the insurer or an 
ALJ.  See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. 
App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
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1990).  Furthermore, the claimant's need for emergency treatment does not 
affect the respondents' designation of the authorized treating physician for all 
non-emergency treatment.  Sims v. Industrial Claim Appeals Office, supra.  A 
physician may become authorized to treat the claimant as  a result of a referral 
from a previously authorized treating physician. The referral must be made in the 
"normal progression of authorized treatment." Greager v. Industrial Commission, 
701 P.2d 168 (Colo. App. 1985).  If the employer fails to authorize a physician 
upon claimant’s report of need for treatment, claimant is  impliedly authorized to 
choose her own authorized treating physician. Greager, supra.  Once an 
emergency has ended, the employee must give notice to the employer of the 
need for continuing medical service and the employer then has the right to select 
a physician.  Sims, supra, 797 P.2d at 781.  An employer is deemed notified of an 
injury when it has some knowledge of accompanying facts connecting the injury 
or illness  with the employment and indicating to a reasonably conscientious 
manager that the case might involve a potential compensation claim.  Jones v. 
Adolph Coors Co., 689 P.2d 681, 684 (Colo. App. 1984).  As  found, after the 
emergency ended, the insurer reasonably knew or should have known that the 
Claimant had a need for ongoing follow-up wound care, but Respondents failed 
to refer Claimant to any other providers.  Claimant was referred to the Wound 
Care Center by the Memorial Hospital providers. On February 4, 2009, the 
insurer informed Memorial Hospital that the claim was denied.  The insurer did 
not refer the Claimant to another provider.  The care was clearly reasonably 
necessary.  Claimant even had to undergo another surgical wound debridement 
by Dr. Topper on February 26, 2009.  The insurer shall pay for the treatment at 
the Wound Care Center.

ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of claimant’s reasonably necessary 
medical treatment by authorized providers for the January 14, 2009, injury, 
including the bills of Memorial Hospital, Emergency Medicine Specialists, Dr. 
Topper, Dr. Campbell, Dr. Hackenberg, and the Wound Care Center.  

2. All matters not determined herein are reserved for future 
determination.

DATED:  July 31, 2009   

Martin D. Stuber
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-723-283

ISSUES

 Whether Claimant has proven by a preponderance of the evidence that he 
is permanently totally disabled and entitled to PTD benefits.

 Whether Claimant has  proven by a preponderance of the evidence that 
medical treatment is  needed after maximum medical improvement to maintain 
Claimant’s condition.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant was employed by Employer as a Produce Clerk.  
 Claimant sustained an injury to his low back on March 5, 
2007 when he was stocking the backroom and lifted a 40-pound 
box overhead developing pain in the lower back.

2.Claimant was referred by Employer to Concentra Medical Center where 
he was examined on March 6, 2007 by Dr. James Fox, M.D.  Dr. 
Fox diagnosed Claimant with lumbar strain, assigned work 
restrictions and prescribed medications.

3.Claimant was seen at Concentra on March 12, 2007 by Dr. Landers.  At 
this  time, Claimant’s  work restrictions were lessened to no lifting 
over 20 pounds, no pushing/pulling over 20 pounds and no 
prolonged standing/walking longer than tolerated.

4.Claimant’s ATP, Dr. Fox, referred Claimant to Dr. Robert Kawasaki, M.D. 
for a physical medicine consultation.  Dr. Kawasaki evaluated 
Claimant on November 1, 2007.  Dr. Kawasaki obtained a history 
from Claimant that he had had chronic back pain since a bicycle/
motor vehicle accident in 1991 but had done well after surgery on 
his back in 2006 by Dr. Jatana.

5.Dr. John Burris, M.D. was also an ATP of Claimant through Concentra 
Medical Center.  Dr. Burris  referred Claimant to Dr. Scott Primack, 
D.O. and Dr. Primack evaluated Claimant on March 17, 2008.  
Claimant provided a history to Dr. Primack consistent with the 
history given to Dr. Kawasaki that he began experiencing chronic 
back pain in 1991 after the bicycle accident.  Claimant dealt with 
the pain from 1991 through 2005 and was able to work.  Claimant 
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had done well after the surgery with Dr. Jatana in January 2006 and 
was able to return to work full time.

6.Claimant underwent a psychological assessment by Dr. Suzanne 
Kenneally, PhD on April 15, 2008.  Dr. Kenneally noted that 
Claimant was not napping during the day.  The results  of 
psychological tests administered by Dr. Kenneally showed Claimant 
to have an overly personalized and overly emotional reaction to 
illness or injury, including the translation of psychological distress 
into physical symtomatology.  Claimant’s profile on testing matched 
individuals whose pain experience was being negatively impacted 
and maintained by unconscious psychological processes.

7.Dr. Burris  evaluated Claimant on May 15, 2008 and felt he was at MMI.  
Dr. Burris commented that Claimant’s  present complaints did not 
appear to have a physiologic basis  based upon previous testing 
done.  Dr. Burris noted concerns with Claimant’s medication usage 
and stated that he would not be prescribing any further medications 
to Claimant.  Dr Burris performed range of motion tests that 
fluctuated significantly between trials and were invalid.  Dr. Burris 
referred Claimant for a Functional Capacity Evaluation.

8.A Functional Capacity Evaluation of Claimant was performed on June 
10, 2008.  Claimant told the evaluator that he spent 20 hours per 
day sleeping or lying, in contradiction to the information obtained by 
Dr. Kenneally at her evaluation in April 2008.

9.The results of the Functional Capacity Evaluation (“FCE”) showed that 
Claimant is able to work at the light-medium physical demand level 
for an 8-hour day.  The results of this  FCE were borderline invalid 
due to poor effort on the part of Claimant based upon the results of 
validity tests used during the evaluation.  Claimant passed 69% of 
the validity criteria placing Claimant in the category of poor effort 
and a borderline invalid test.  According to the validity criteria used, 
had Claimant passed 70% of the validity criteria, his results would 
have been considered borderline valid and a conservative estimate 
of Claimant’s physical capacity.  The ALJ finds that Claimant’s 
ability to perform work in the light-medium category for 8 hours per 
day represents Claimant’s minimum work capability, rather than the 
maximum.

10.Dr. Burris evaluated Claimant on June 12, 2008 and placed him at MMI 
on that date.  Dr. Burris  again performed range of motion testing 
that failed validity criteria.  Dr. Burris opined that no maintenance or 
follow-up care was required and released Claimant from his care.
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11.Dr. John Barrett performed a DIME on November 25, 2008.  Dr. Barrett 
noted that at the time of his  evaluation Claimant was not taking any 
controlled medications.  Dr. Barrett’s diagnosis was pain syndrome 
with some anatomic correlates, coexisting with pain behaviors  and 
chronicity that are non-anatomic and non-related to any past injury.  
Dr. Barrett opined that other services, procedures and modalities 
should be terminated. Dr. Barrett assigned Claimant 16% whole 
person impairment and felt Claimant did not have any limitations.

12.Dr. Robert Watson, M.D. is a Preventative and Occupational Medicine 
specialist.  Dr. Watson performed an independent medical 
examination of Claimant at the request of Respondents and issued 
a report dated June 17, 2009.  Dr. Watson obtained a history from 
Claimant that at the time of his  evaluation Claimant was walking up 
to six blocks per day and was on the computer off and on during the 
day.  Dr. Watson noted the results  of the FCE and that they were 
borderline invalid.  Dr. Watson opined, and it is  found, that Claimant 
is  likely able to do more than the FCE identified and that the FCE 
does not represent Claimant’s actual ability.

13.Claimant was evaluated by Dr. Joseph Ramos, M.D. on March 2, 2009.  
Dr. Ramos assigned work restrictions of no lifting, pushing/pulling 
over 10-pounds, no repetitive bending or twisting at the waist, no 
repetitive lifting, squatting, kneeling or crawling; no walking greater 
than 30 minutes continuously, no standing or sitting greater than 1 
hour at a time and no lifting overhead or away from the body.  Dr. 
Ramos does not persuasively explain the basis or methodology 
utilized to obtain these restrictions.  Dr. Ramos’ report does not 
contain information regarding the results of any physical 
examination of Claimant.  The ALJ finds Dr. Ramos’ opinion as to 
Claimant’s work restrictions not credible or persuasive.

14.Claimant is currently 55 years of age.  Claimant possesses a high 
school education graduating in 1973.  After high school, Claimant 
obtained a certification in welding from Colorado Welding School.  
Claimant then attended University of Colorado at Denver majoring 
in mechanical engineering for 2 ½ years  with a 3.0 GPA at the time 
he left school.  Claimant did not finish his schooling in mechanical 
engineering because he elected to seek full –time employment at 
King Soopers rather than remain a student.  

15.Claimant was employed at King Soopers from 1976 through 1988 in 
jobs as a night crew foreman, produce, produce head clerk, as a 
checker and all-purpose clerk.  From 1988 through 1996 Claimant 
worked as a real estate appraiser with certification through the 
State of Colorado.  Beginning in 1994, Claimant worked part-time 
for Super K-Mart as a produce clerk.  Claimant began full-time work 
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for Super K-Mart in 1996 after leaving the real estate business, and 
Claimant ultimately became an assistant produce manager.  
Claimant left Super K-Mart in 2006 and began employment as a 
produce clerk with Employer.  For the first five months of his 
employment with Employer, Claimant ran the produce department, 
then reduced his work to part-time hours.

16.Katie Montoya, a vocational expert, performed a vocational 
assessment of Claimant and interviewed Claimant on May 13, 
2009.  Based upon the information provided by Claimant to Ms. 
Montoya, the ALJ finds that Claimant plays on the computer, surfs 
the internet, is  able to use the computer to search for jobs on-line 
and to submit employment applications on-line.  Claimant described 
himself to Ms. Montoya, and it is found, as being a beginner to 
intermediate computer user.

17.Ms. Montoya opined, and it is found, that Claimant has ongoing 
transferable skills  including contact with customers that will 
continue to benefit Claimant.  Ms. Montoya performed vocational 
research using work restrictions placing Claimant generally in a 
light duty category.  The results of this vocational research show 
that Claimant continues to have the ability to perform jobs available 
in the local labor market as described by Ms. Montoya.  Ms. 
Montoya opined, and it is  found, that Claimant continues to 
maintain the ability to work and earn a wage.  The opinions of Ms. 
Montoya concerning the Claimant’s employability and ability to earn 
a wage are found to be credible and persuasive.

18.John Macurak, a vocational expert, also performed a vocational 
assessment of Claimant. Mr. Macurak conducted a transferable 
skills review based upon Claimant being able to perform work in the 
“modified sedentary-light’ category of work demand.  Mr. Macurak’s 
use of this  work category is not persuasive as it represents a 
restriction upon Claimant’s physical ability to work that is  less than 
Claimant’s actual ability.  As found, Claimant has the physical ability 
to work at above the “modified sedentary-light” category used by 
Mr. Macurak.

19.Mr. Macurak opined that Claimant would not be able to qualify for jobs 
such as  cashier, sales clerk, administrative clerk, and hotel clerk 
because these occupations were beyond Claimant’s  physical ability 
and because Claimant lacks experience in computer operation.  Mr. 
Macurak’s opinion is  not persuasive as the basis for the opinion is 
rebutted by the results of the FCE and the fact that Claimant has 
more computer skills than assessed by Mr. Macurak.  In support of 
his opinions. Mr. Macurak attached to his  report an analysis  of the 
job of Stock Clerks, Sales Floor.  This analysis states that no 
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previous work experience is needed for such jobs and that training 
is  provided by experienced workers on-the-job.  Mr. Macurak noted 
in his report research into the job of Stock Clerk indicated that 
training on the use of automated equipment is usually done 
informally, on the job.  Related occupations to Stock Clerk, based 
upon Mr. Macurak’s research, included Food Preparation workers, 
Cashiers, Counter and Retail Clerks, jobs similar to those 
considered by Ms. Montoya in her assessment. Mr. Macurak opined 
that Claimant would not qualify for customer service jobs because 
he has no background in this area.  This  opinion is directly 
inconsistent with Claimant’s work history as a real estate appraiser, 
produce clerk and manager of a produce department where it 
would be usual for Claimant to come in contact with customers and 
assist them.  The ALJ finds that Mr. Macurak’s  opinion that 
Claimant is unable to earn a wage is not credible or persuasive.  

20.Claimant has failed to prove by a preponderance of the evidence that 
Claimant is unable to earn a wage and that he is  permanently 
totally disabled.

21.The ALJ resolves the conflict between the opinions of Dr. Burris, Dr. 
Barrett and Dr. Ramos regarding the need for medical treatment to 
maintain Claimant’s condition after MMI in favor of the opinions of 
Dr. Burris and Dr. Barrett as being more credible and persuasive.

22.Claimant has failed to prove by a preponderance of the evidence that 
medical treatment is  reasonable needed to maintain Claimant’s 
condition after the date of MMI.

CONCLUSIONS OF LAW

I.

GENERAL

23. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
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evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents and a workers compensation claim shall be decided 
on its merits. Section 8-43-201 (2008) C.R.S.

24. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings  as unpersuasive.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).

1. II.

2. THE STANDARD FOR PERMANENT TOTAL DISABILITY

25. Under the applicable law, claimant is permanently and totally 
disabled if he is  unable to “earn any wages in the same or other employment.”  
Section 8-40-201(16.5)(a), C.R.S.  Under this statute, claimant is not 
permanently and totally disabled if he is able to earn some wages in modified or 
part-time employment.  McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 
(Colo. App. 1995).  

26. In determining whether the claimant is unable to earn any wages, 
the ALJ may consider a number of “human factors.”  Christie v. Coors 
Transportation Co., 933 P.2d 1330 (Colo. 1997).  These factors include the 
claimant’s physical condition, mental ability, age, employment history, education 
and the “availability of work” the claimant can perform.  Weld County School 
District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  Another human factor is  the 
claimant’s ability to obtain and maintain employment within his physical abilities.  
See Professional Fire Protection, Inc. v. Long, 867 P.2d 175 (Colo. App. 1993).  
This  is because the ability to earn wages inherently includes consideration of 
whether the claimant is capable of getting hired and sustaining employment.  See 
Christie v. Coors Transportation Co., Supra; Cotton v. Econ. Lub-N-Tune, W.C. 
No. 4-220-395 (Jan. 16, 1997), Affirmed Econ. Lub-N-Tune v. Cotton (Colo. App. 
No. 97CA0193, July 17, 1997).  The test for determining the “availability of work” 
is  whether employment exists  “that is  reasonably available to claimant under his 
or her particular circumstances.”  Christie, Supra; Weld County School District, 
Supra.

27. The overall objective of this standard is to determine whether, in 
view of all the other factors, employment is “reasonably available to the claimant 
under his  or her particular circumstances.”  Weld County School District RE-12 v. 
Bymer, supra.  Respondents are not required to prove the existence of a 
particular job, which a particular employer has  made available to the claimant.  
James V. Wetherfred, Affirmed v. Industrial Claim Appeals Office (Colo. App. No. 



291

96CA0275, Sept. 5, 1996) (not selected for publication).  Rather, it is the 
claimant’s burden to prove he is unable to obtain and sustain employment where 
he can earn wages. Section 8-40-201(16.5)(a), C.R.S..  The question of whether 
the claimant has met this burden by a preponderance of the evidence is  factual in 
nature. 

28. As found, Claimant has failed to prove by a preponderance of the 
evidence that he is unable to earn a wage and is permanently totally disabled.  
The opinions of Mr. Macurak in support of Claimant’s  claim are not persuasive for 
the reasons found above.  Mr. Macurak relies upon an overly restrictive 
assessment of Claimant’s  physical abilities for his opinion.  Mr. Macurak’s opinion 
excluding Claimant from customer service type jobs  substantially conflicts with 
Claimant’s demonstrated work history.  That Claimant may have difficulty 
competing for some jobs in the current labor market is not considered persuasive 
to show that Claimant is unable to earn any wage. Although Claimant continues 
to have back pain, Claimant has previously been able to work even though he 
had chronic back pain. Claimant has significant past work experience and 
education that provides him with transferable skills  into occupations that are 
available in the local labor market and provide Claimant the ability to earn a 
wage.  The research, analysis  and opinions of Ms. Montoya are persuasive and 
support the finding and conclusion that Claimant remains able to earn a wage 
within his education, work experience and physical ability.

III.

LIABILITY FOR MEDICAL TREATMENT AFTER MMI

29. The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant presents substantial evidence 
that future medical treatment will be reasonably necessary to relieve the effects 
of the injury or to prevent further deterioration of his condition.  Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  An award for Grover medical 
benefits is neither contingent upon a finding that a specific course of treatment 
has been recommended nor a finding that claimant is actually receiving medical 
treatment.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.
2d 701 (Colo. App. 1999).  The claimant must prove entitlement to Grover 
medical benefits  by a preponderance of the evidence.  Lerner v. Wal-Mart Stores, 
Inc., 865 P.2d 915 (Colo. App. 1993).  An award of Grover medical benefits 
should be general in nature, subject to Respondents’ right to contest 
compensability, reasonableness  and necessity.  Hanna v. Print Expediters Inc., 
77 P.3d 863 (Colo. App. 2003).

30. The opinion of Dr. Ramos concerning the Claimant’s need for 
medical treatment to maintain his  condition after MMI is  not persuasive.  Dr. 
Ramos provides no persuasive rationale for his  opinion that Claimant is in need 
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of significant medical treatment and medications after MMI.  Dr. Ramos’ opinion 
on Claimant’s need for medications is contrary to the opinion of the ATP and the 
records that have noted significant problems associated with Claimant’s use of 
medications for pain.  As testified and opined by Dr. Watson, Dr. Ramos’ 
suggestion that Claimant should use the services of emergency rooms to obtain 
pain medications  is inconsistent with Division of Workers’ Compensation Medical 
Treatment Guidelines and accepted standards of medical care.  The ALJ 
concludes and finds that Dr. Ramos’ opinion on the need for medical care after 
MMI is  not persuasive.  The more persuasive opinions are those of Dr. Burris, an 
ATP, and Dr. Barrett, the DIME physician, both of whom found that Claimant is 
not in need of any further treatment after MMI.  Claimant’s testimony that he 
wants treatment and medications for pain is  not considered persuasive to 
establish the need for such treatment after MMI.  Claimant has failed to prove by 
a preponderance of the evidence that medical treatment is necessary after MMI 
to relieve the effects of the injury, to maintain Claimant’s  condition or to prevent 
deterioration of Claimant’s condition.  

ORDER

 It is therefore ordered that:

1. Claimant’s claim for permanent total disability is denied and 
dismissed.

2. Claimant’s claim for medical treatment after MMI is denied and 
dismissed.

 DATED:  July 31, 2009

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-732-329

PROCEDURAL BACKGROUND

 Hearings in this matter were held before Administrative Law Judge Peter 
J. Cannici on March 6, 2008, May 9, 2008 and September 19, 2008 at the Office 
of Administrative Courts in Denver, Colorado.  Claimant was represented by Ken 
R. Daniels, Esq.  Respondent Gerardo Montanez Drywall appeared on his own 
behalf.  Respondents  Wetherbee Drywall and Pinnacol Assurance were 



293

represented by Thomas M. Stern, Esq. The proceedings on March 6, 2008 were 
digitally recorded in the Grand Mesa Courtroom from 3:15 p.m. until 4:59 p.m.  
The proceedings on May 9, 2008 were digitally recorded in the Grand Mesa 
Courtroom from 8:43 a.m. until 4:53 p.m.  The proceedings on September 19, 
2008 were digitally recorded in the Grand Mesa Courtroom from 8:34 a.m. until 
11:13 a.m.  The Judge held the record open until October 20, 2008 to allow the 
parties to submit position statements.

 On November 10, 2008 ALJ Cannici issued Findings of Fact, Conclusions 
of Law and Order (Order) in this matter.  The Order concluded that Claimant 
worked for GMD as an independent contractor and that he was free from 
direction and control in the performance of his drywall-finishing duties.  ALJ 
Cannici thus  denied and dismissed Claimant’s request for Workers’ 
Compensation benefits.

 Claimant appealed the Order.  He asserted that the record lacked 
substantial evidence to support ALJ Cannici’s  determination that he was an 
independent contractor at the time he was injured on July 2, 2007.  On April 28, 
2009 the Industrial Claim Appeals Office (Panel) rejected Claimant’s assertion.  
The Panel determined that the record supported ALJ Cannici’s resolution of the 
factual issues enumerated in §8-40-202(2)(a), C.R.S. regarding whether 
Claimant was free from direction and control in the performance of his duties and 
was customarily engaged in an independent trade or business related to drywall 
services.  However, the Panel noted that ALJ Cannici did not resolve an 
evidentiary conflict about whether Claimant “actually provided similar services to 
others sufficient to establish an independent trade, occupation, profession or 
business.”  The Panel thus set aside the Order and remanded the matter for 
entry of a new order on whether Claimant “worked as an independent contractor 
after resolution of the conflict in the evidence of whether [Claimant] actually and 
customarily provided similar services to others.”

ISSUE

 Whether GMD has established by a preponderance of the evidence that 
Claimant actually and customarily provided drywall-finishing services  to others 
and was an “independent contractor” pursuant to §8-40-202(2) C.R.S.

FINDINGS OF FACT ON REMAND

 1.  Claimant is a 34-year old male who has  been working as a drywall 
finisher since 1998.  He is a skilled drywall finisher who does not require training 
or supervision.

 2. Angel Salgado owned and operated a company known as Drywall 
Services from 1997 until the business went bankrupt in the middle of 2007.  Mr. 
Salgado estimated that approximately 90% of the workers used by Drywall 
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Services were subcontractors or independent contractors.  Mr. Salgado first met 
Claimant in approximately 2002 when Claimant was recommended to him as a 
great drywall finisher.

 3. Claimant performed drywall work for Drywall Services for at least 
two years.  During that time, Claimant used his own tools and had his own 
transportation.  Claimant did not require training or supervision to ensure the 
quality of his work.  Claimant was the crew leader of a group that consisted of his 
two brothers.  Drywall Services paid Claimant by checks made payable in his 
name.  The checks covered work performed by Claimant and his  brothers.  At the 
bottom of each check, Mr. Salgado wrote “contract labor.”  Mr. Salgado 
considered Claimant to be an employee of Drywall Services because Claimant 
did not have a trade name.

 4. In contrast, Insurer’s Investigator Nino Santiago interviewed Mr. 
Salgado.  Mr. Salgado told Mr. Santiago that Claimant was not his  employee and 
that Claimant worked for Drywall Services as a subcontractor.  Mr. Salgado also 
told Mr. Santiago that Claimant did not work exclusively for Drywall Services and 
worked as a subcontractor for others.

 5. During part of 2006 Claimant worked as a drywall subcontractor for 
a company owned by Lorenzo Montanez (L. Montanez) known as Durango 
Drywall.  At the same time, Gerardo Montanez (G. Montanez) worked for Amigos 
Drywall as a supervisor and a “go-between” with subcontractors.  L. Montanez is 
the uncle of G. Montanez.

 6. In late 2006 Amigos Drywall sought to hire another drywall finisher. 
G. Montanez thus contacted L. Montanez and inquired whether any of Durango 
Drywall’s  drywall finisher subcontractors needed work.  Claimant was the first 
subcontractor that L. Montanez identified.  G. Montanez thus called Claimant to 
discuss whether he was interested in subcontracting drywall work from Amigos 
Drywall.  G. Montanez explained that he was looking for someone to do contract 
work.  Claimant responded that he was finishing a home for Mr. Salgado but that 
he could start as soon as he was done with that house.  G. Montanez thus 
offered Claimant work on a house.

7. While Claimant was working on the first house for Amigos Drywall, 
G. Montanez inquired whether Claimant would be willing to undertake additional 
work.  Claimant accepted additional work and brought a crew consisting of Martin 
Valdez, Manuel Portillo and Natividad Ontiveros to work with him.

 8. In early February 2007 G. Montanez separated from Amigos 
Drywall and began GMD as his own drywall company.  G. Montanez dealt directly 
with Claimant on all business issues.  Although Claimant’s  crew helped him with 
projects, G. Montanez did not directly hire Claimant’s crew.
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 9. From its inception, GMD subcontracted drywall work from WD.  
GMD, in turn, subcontracted various phases of drywall work to subcontractors.  
GMD has had as many as four or five drywall finisher subcontractors  working on 
houses at one time and as many as four or five drywall hanger subcontractors 
working at one time.

 10. GMD does not have employees and handles  all of its 
subcontractors in the same manner.  It pays subcontractors by check and does 
not withhold taxes.  At the end of the year GMD issues its  subcontractors 1099 
forms.  GMD does not pay its subcontractors  an hourly rate, but instead pays its 
drywall finishers per sheet of drywall.  The subcontractors also provide their own 
tools.  GMD does not require its subcontractors to work exclusively for GMD, but 
instead permits them to work for other contractors at the same time.

 11. GMD notifies its drywall finishers of a completion or texture date but 
does not provide a work schedule.  GMD does not tell its subcontractors  what 
days of the week to work, when to arrive at work, when to leave work or when to 
take breaks.  GMD also does not track its subcontractors’ hours.

 12. WD is a drywall business that receives subcontracting work from 
general contractors or builders.  The general contractor or builder hires WD to 
perform drywall services on houses, town homes and hotels.  Although WD has 
some employees, it often subcontracts work to various subcontractors.  WD 
subcontracted drywalling work to GMD.  GMD not only received subcontracting 
work from WD, but G. Montanez also worked as an employee for WD.  GMD 
then subcontracted some of the drywall finishing work to Claimant.

 13. During the time that Claimant performed work for GMD he used his 
own work van and supplied his own tools.  However, because he did not have his 
own taping bazooka, GMD rented a taping bazooka to Claimant.  Moreover, WD 
provided Claimant and other subcontractors with materials to complete their 
projects.

 14. GMD did not train Claimant in performing drywall-finishing work and 
Claimant required little supervision.  However, G. Montanez regularly inspected 
Claimant’s work to ensure that it satisfied contract and builder specifications.  
Moreover, WD supervisor Jeffrey Kirk also reviewed the quality of drywall 
projects.  If drywall-finishing projects were unsatisfactory, Mr. Kirk would contact 
G. Montanez to inform him that the projects did not meet standards.  G. 
Montanez then contacted Claimant and Claimant remedied any deficiencies in 
the projects.

 15. GMD paid Claimant by the sheet of finished drywall.  GMD paid 
Claimant with a personal check because Claimant did not have a company 
name.  GMD did not withhold any taxes from Claimant’s pay and did not provide 
him with any benefits.  Claimant then distributed the money that he received from 
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GMD to the members of his work crew.  GMD did not otherwise combine its 
business operations with Claimant’s operations.

 16. After Claimant received a house that required drywall-finishing 
work, GMD provided Claimant with a texture or completion date.  The texture or 
completion date is the date on which the builder has mandated completion of the 
drywall phase of the project.  G. Montanez and Mr. Kirk required the projects  to 
be completed by the texture date.  However, Claimant was not required to work a 
fixed schedule.  He was permitted to set his  own hours, take breaks  as he 
pleased and work as many days each week as  he desired as  long as he 
completed the project on time.

 17. Although Claimant’s  crewmembers testified that they did not 
undertake additional projects while working for GMD, the record reveals that 
Claimant actually and customarily provided similar drywall-finishing services  to 
others.  G. Montanez testified that during the period Claimant worked for him, 
Claimant continued to work for Mr. Salgado and others  in Denver, Colorado 
Springs, and Pueblo.  On several occasions G. Montanez checked on houses 
that he had subcontracted to Claimant for drywall finishing but Claimant and his 
crew were not at the houses.  There were also several times when Mr. Kirk 
stopped by houses where Claimant was supposed to be working, but Claimant 
was not present.  On several occasions, Mr. Kirk asked G. Montanez about 
Claimant’s location, and G. Montanez notified Mr. Kirk that Claimant was working 
on someone else’s  project.  G. Montanez remarked that he was not concerned 
about whether Claimant was working on another contractor’s  house because 
Claimant was free to come and go as he pleased as long as he completed his 
assigned projects.

 18. On July 2, 2007 Claimant was working on a house that GMD had 
subcontracted from WD.  Claimant was walking on stilts taping drywall when he 
tripped over a piece of sheetrock.  Martin Valdez and G. Montanez transported 
Claimant to the hospital.  Claimant sustained a right patellar fracture as a result 
of the incident.  On July 6, 2007 he underwent surgery to repair the fracture.

 19. Shortly before Claimant began working on the house where he was 
injured, he performed work for Mr. Salgado on a house on Old Ranch Road in 
Colorado Springs.  G. Montanez testified that he spoke to Claimant about 
working on another house and Claimant replied that he had to quickly complete 
drywall work on a house for Mr. Salgado.  Approximately one week after the 
conversation G. Montanez contacted Claimant about delivering a check for prior 
work that Claimant had performed.  Claimant asked G. Montanez to deliver his 
check to the house that he was “touching up” for Mr. Salgado on Old Ranch 
Road.  When G. Montanez pulled up to the house on Old Ranch Road, he 
observed Claimant’s  work van.  G. Montanez then called Claimant on his  cell 
phone to let him know he was outside with the check.  When Claimant answered, 
he stated that he was currently working on stilts and was busy because the 
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drywall work needed to be completed right away.  G. Montanez then told 
Claimant he would leave his check in his work van.

 20. Claimant only worked for GMD between February 2007 and July 2, 
2007.  During the time Claimant worked for GMD he performed similar services 
for at least one other subcontractor.  The evidence also reveals that during the 
two-year period preceding his work injury Claimant moved from one contractor to 
the next when work slowed down or when a subsequent contractor could offer 
him more steady work.

 21. GMD has demonstrated that it is more probably true than not that 
Claimant worked for it as  an independent contractor and that he was free from 
direction and control in the performance of his drywall-finishing duties.

 22. Two factors weigh against concluding that Claimant worked as an 
independent contractor for GMD.  First, Claimant received personal checks from 
GMD because he did not have a trade name.  Claimant then divided the checks 
with other members of his work crew.  Furthermore, GMD has failed to produce 
sufficient evidence that it could terminate its relationship with Claimant without 
liability.

 23. However, the overwhelming majority of factors suggest that 
Claimant worked as an independent contractor for GMD.  Initially, GMD did not 
combine its business with Claimant’s business.  Moreover, during the time that 
Claimant performed work for GMD he used his own work van and supplied his 
own tools.  Moreover, although GMD supplied Claimant with a taping bazooka, 
Claimant was required to rent the machine from GMD.  Renting a piece of 
equipment to an individual is not consistent with an employer-employee 
relationship.

 24. GMD did not provide any training to Claimant regarding drywall-
finishing work and Claimant required little supervision.  Claimant had significant 
drywall experience and was a skilled drywall finisher.

 25. GMD did not dictate a quality standard for Claimant’s  work.  
Although G. Montanez and Mr. Kirk ensured that Claimant’s work satisfied 
contract and builder specifications, they did not oversee Claimant’s actual work 
or instruct Claimant on proper drywall finishing.

 26. GMD paid Claimant by the sheet of drywall that he finished.  
Claimant did not receive an hourly rate for his work.

 27. GMD did not dictate the time of performance for Claimant’s  drywall 
finishing.  GMD provided Claimant with a texture or completion date.  The texture 
or completion date is the date on which the builder has mandated completion of 
the drywall phase of the house.  Claimant was thus not required to work a fixed 
schedule.  He was permitted to set his own hours, take breaks as  he pleased and 
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work as many days each week as  he desired as long as he completed the project 
on time.

 28. Claimant was not required to work exclusively for GMD.  He 
actually and customarily provided drywall-finishing services to others.  During the 
time Claimant worked for GMD he performed similar services for at least one 
other subcontractor.  The credible testimony of G. Montanez reveals that during 
the period Claimant worked for him, Claimant continued to work for Mr. Salgado 
and others in Denver, Colorado Springs, and Pueblo.  On several occasions G. 
Montanez checked on houses that he had subcontracted to Claimant for drywall 
finishing but Claimant and his crew were not at the houses.  G. Montanez 
specifically noted that, shortly before Claimant began working on the house 
where he was injured, he performed work for Mr. Salgado on a house on Old 
Ranch Road in Colorado Springs.  There were also several times  when Mr. Kirk 
stopped by houses where Claimant was supposed to be working, but Claimant 
was not present.  The evidence also reveals  that during the two-year period 
preceding his work injury Claimant moved from one contractor to the next when 
work slowed down or when a subsequent contractor could offer him more steady 
work.

 29. Balancing the factors enumerated in §8-40-202(2)(a), C.R.S. 
reflects  that GMD has established that it is  more probably true than not that 
Claimant worked as an independent contractor.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  §8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 
(Colo. App. 2004).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).
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3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

4.  Pursuant to §8-40-202(2)(a), C.R.S. “any individual who performs 
services for pay for another shall be deemed to be an employee” unless  the 
person “is free from control and direction in the performance of the services, both 
under the contract for performance of service and in fact and such individual is 
customarily engaged in an independent . . . business related to the service 
performed.”  The “employer” may establish that the worker is an independent 
contractor by proving the presence of some or all of the nine criteria enumerated 
in §8-40-202(2)(b)(II), C.R.S.  See Nelson v. ICAO, 981 P.2d 210, 212 (Colo. 
App. 1998).  The factors  in §8-40-202(2)(b)(II), C.R.S. suggesting that a person is 
not an independent contractor include whether the person is paid a salary or 
hourly wage rather than a fixed contract rate and whether the person is  paid 
individually rather than under a trade or business name.  Conversely, 
independence may be shown if the “employer” provides only minimal training for 
the worker, does not dictate the time of performance, does not establish a quality 
standard for the work performed, does not combine its business with the 
business of the worker, does not require the worker to work exclusively for a 
single entity, and is unable to terminate the worker’s employment without liability.  
In Re of Salgado-Nunez, W.C. No. 4-632-020 (ICAP, June 23, 2006).  Section 
8-40-202(b)(II) creates  a “balancing test” to ascertain whether an “employer” has 
overcome the presumption of employment in §8-40-202(2)(a), C.R.S.  The 
question of whether the “employer” has presented sufficient proof to overcome 
the presumption is one of fact for the Judge.  Id.

5.  To be customarily engaged in an independent business, the worker 
must “actually and customarily provide similar services to others at the same time 
he or she works for the putative employer.”  Carpet Exchange v. ICAO, 859 P.2d 
278, 282 (Colo. App. 1993).  However, performance of similar services to others 
regarding the independent trade need not be contemporaneous in cases 
involving short-term contracts for services.  Long View Systems Corp. USA v. 
ICAO, 197 P.3d 295, 299-300 (Colo. App. 2008).

 6. As found, GMD has demonstrated by a preponderance of the 
evidence that Claimant worked for it as an independent contractor and that he 
was free from direction and control in the performance of his drywall-finishing 
duties.

 7. As found, two factors weigh against concluding that Claimant 
worked as an independent contractor for GMD.  First, Claimant received personal 
checks from GMD because he did not have a trade name.  Claimant then divided 
the checks with other members of his  work crew.  Furthermore, GMD has failed 
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to produce sufficient evidence that it could terminate its relationship with 
Claimant without liability.

 8. As found, the overwhelming majority of factors suggest that 
Claimant worked as an independent contractor for GMD.  Initially, GMD did not 
combine its business with Claimant’s business.  Moreover, during the time that 
Claimant performed work for GMD he used his own work van and supplied his 
own tools.  Moreover, although GMD supplied Claimant with a taping bazooka, 
Claimant was required to rent the machine from GMD.  Renting a piece of 
equipment to an individual is not consistent with an employer-employee 
relationship.

 9. As found, GMD did not provide any training to Claimant regarding 
drywall-finishing work and Claimant required little supervision.  Claimant had 
significant drywall experience and was a skilled drywall finisher.

 10. As found, GMD did not dictate a quality standard for Claimant’s  
work.  Although G. Montanez and Mr. Kirk ensured that Claimant’s work satisfied 
contract and builder specifications, they did not oversee Claimant’s actual work 
or instruct Claimant on proper drywall finishing.

 11. As found, GMD paid Claimant by the sheet of drywall that he 
finished.  Claimant did not receive an hourly rate for his work.

 12. As found, GMD did not dictate the time of performance for 
Claimant’s drywall finishing.  GMD provided Claimant with a texture or completion 
date.  The texture or completion date is the date on which the builder has 
mandated completion of the drywall phase of the house.  Claimant was thus not 
required to work a fixed schedule.  He was permitted to set his own hours, take 
breaks as he pleased and work as many days each week as he desired as long 
as he completed the project on time.

 13. As found, Claimant was not required to work exclusively for GMD.  
He actually and customarily provided drywall-finishing services to others.  During 
the time Claimant worked for GMD he performed similar services for at least one 
other subcontractor.  The credible testimony of G. Montanez reveals that during 
the period Claimant worked for him, Claimant continued to work for Mr. Salgado 
and others in Denver, Colorado Springs, and Pueblo.  On several occasions G. 
Montanez checked on houses that he had subcontracted to Claimant for drywall 
finishing but Claimant and his crew were not at the houses.  G. Montanez 
specifically noted that, shortly before Claimant began working on the house 
where he was injured, he performed work for Mr. Salgado on a house on Old 
Ranch Road in Colorado Springs.  There were also several times  when Mr. Kirk 
stopped by houses where Claimant was supposed to be working, but Claimant 
was not present.  The evidence also reveals  that during the two-year period 
preceding his work injury Claimant moved from one contractor to the next when 
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work slowed down or when a subsequent contractor could offer him more steady 
work.

 14. As found, balancing the factors enumerated in §8-40-202(2)(a), 
C.R.S. reflects that GMD has established by a preponderance of the evidence 
that Claimant worked as an independent contractor.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

Claimant worked as an independent contractor for GMD pursuant to 
§8-40-202(2) C.R.S.  Specifically, Claimant actually and customarily provided 
similar drywall-finishing services to others.  Therefore, his request for Workers’ 
Compensation benefits is denied and dismissed.

DATED: July 31, 2009.

Peter J. Cannici
Administrative Law Judge
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 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-701-864

ISSUES

The issue for hearing was reopening in connection with a recommendation 
for left foot arthrodesis.

FINDINGS OF FACT

1. On October 15, 2006, Claimant sustained an admitted industrial left foot crush 
injury and a right ankle fracture when a piece of machinery ran over his legs.  Claimant 
underwent surgeries on October 15, 2006, October 16, 2006, November 6, 2006, and 
January 11, 2007. 
2. On March 20, 2007, in a letter to the claims adjuster for Insurer, Dr. Shank noted 
that Claimant had a very severe injury to his lateral column, which might lead to even-
tual arthritis and arthrosis of his lateral column. 
3. Claimant underwent additional surgeries on April 19, 2007, and November 28, 
2007. 
4. On December 14, 2007, Dr. Shank determined that Claimant was at maximum 
medical improvement (MMI). Dr. Shank did not anticipate any future treatment with re-
gard to Claimant’s right ankle, other than the yearly office visits and radiographs to as-
sess his progress. Dr. Shank indicated that possible future anticipated care to the left 
foot included left arthrodesis with realignment, and yearly office visits and radiographs 
to assess his progress. 
5. On December 18, 2007, Dr. Shank noted that radiographs showed “significant 
degenerative changes” about the left foot and early arthritic changes about the right an-
kle. 
6. On January 14, 2008, Claimant was seen by Dr. Quick and was placed at MMI, 
with 5% right lower extremity impairment and 4% left lower extremity impairment. Dr. 
Quick recommended post-MMI medical treatment in accordance with Dr. Shank’s rec-
ommendations, including surgical aftercare, annual x-rays, and possible left foot fusion 
in the future. Dr. Quick ordered a Functional Capacity Evaluation (“FCE”) to clarify per-
manent work restrictions. 
7. On February 15, 2008, Dr. Shank reexamined Claimant and noted that he had 
healed completely with no new complaints and was doing well. Dr. Shank released 
Claimant to activity as tolerated and to follow up in October 2008 for radiographs of his 
right ankle and left foot. 
8. On May 22, 2008, Claimant underwent a Division Independent Medical Examina-
tion (“DIME”) with Dr. Linda Mitchell. Claimant’s chief complaint was left foot pain and 
right ankle pain. On physical examination, his right ankle was without effusion, tender-
ness, or crepitus with no lateral or medial instability. Claimant’s left foot was without ten-
derness or crepitus and had trace edema present. There was no lateral or medial hind-
foot instability. There was negative drawer sign and Claimant had no tenderness or de-
formity of the MTP joints bilaterally. Claimant’s stance revealed flattening of the medial 



arches, right greater than left. His gait was slightly broad-based, but not antalgic. He 
was able to do a deep squat to the floor. His heel walking, toe walking and tandem gait 
were normal. Romberg was negative. 
9. Dr. Mitchell diagnosed right distal tibia/fibula fracture and left second and third 
metatarsal fractures, third, fourth and fifth tarsometatarsal dislocations and cuboid frac-
ture. Dr. Mitchell found Claimant to be at MMI as of February 11, 2008, for his right an-
kle and left foot fractures, finding a 9% right lower extremity impairment and a 12% left 
lower extremity impairment. Dr. Mitchell agreed with Dr. Shank that Claimant’s devel-
opment of arthritis/arthrosis would require arthrodesis at some point in the future. Dr. 
Mitchell recommended that Claimant be able to see Dr. Shank as needed for follow up. 
No other maintenance care was indicated. 
10. On June 19, 2008, Insurer filed a Final Admission of Liability for the permanent 
disability benefits and for post-MMI medical benefits. 
11. Claimant did not seek treatment for his right ankle and left foot fractures again 
until October 7, 2008.  Claimant was seen in follow up with Dr. Shank for repeat evalua-
tion of his left Lisfranc fracture, dislocation of lateral column injury. Dr. Shank noted that 
Claimant continued to have global pain mostly localized to the third, fourth and fifth tar-
sal metatarsal joints and a component of second tarsal metatarsal joint pain as well. 
Radiographs taken that day demonstrated significant end-stage arthritic changes about 
the second, third, fourth and fifth tarsal metatarsal joint. Dr. Shank diagnosed Claimant 
with end-stage posttraumatic Lisfranc arthritic changes with gastroc equines, and of-
fered Claimant the option to undergo arthrodesis to relieve the pain symptoms of his ar-
thritic condition. 
12. On October 13, 2008, Dr. Shank requested authorization for left foot gastroc slide 
Lisfranc arthrodesis, possible tibial/calcaneal autograft, and fourth and fifth tarsal meta-
tarsal steroid injection for end-stage posttraumatic Lisfranc arthritic changes. 
13. On December 17, 2008, Administrative Law Judge Martin L. Stuber ordered In-
surer to pay for the left foot arthrodesis requested by Dr. Shank. 
14. On January 15, 2009, Claimant filed a Petition to Reopen, alleging a change of 
medical condition based upon an Independent Medical Examination by Dr. Timothy Hall 
on January 7, 2009.
15. Dr. Hall testified by deposition on June 25, 2009. It was Dr. Hall’s opinion that the 
left foot arthrodesis may improve Claimant’s degree of pain and his ambulation. Dr. Hall 
believed that the Claimant’s left foot had worsened since the February 11, 2008, maxi-
mum medical improvement date because he was having more pain. It was also his 
opinion that Claimant’s employment with the United States Post Office, which required 
standing and walking two and one-half to five hours per day, had made Claimant’s ankle 
and knee complaints worse.

CONCLUSIONS OF LAW

1. Section 8-43-303 (1), C.R.S., permits  the reopening of a claim at 
any time within six years after the date of injury, based upon a change of condi-
tion. The power to reopen is discretionary with the Judge. Cordova v. Industrial 
Claim Appeals Office, 55 P.3d 186 (Colo.App. 2002). 



2. Section 8-42-101 (1)(a), C.R.S., requires an employer to provide an 
injured employee with medical, surgical, dental, nursing and hospital treatment 
as reasonably needed during the disability to cure and relieve the employee from 
the effects of the injury. Treatment after maximum medical improvement that 
does not effect a cure of the condition, but which is  necessary to relieve the 
claimant from the effects  of the industrial injury, is  maintenance care. Grover v. 
Industrial Commission, 757 P.2d 705 (Colo. 1988).

3. In Hayward v. Unisys Corporation, W.C. 4-230-686 (ICAO, 2002), 
surgery was found not to be curative treatment but was considered Grover main-
tenance medical care, when it was designed to maintain the claimant in his cur-
rent condition to prevent it from worsening and to provide some symptomatic re-
lief. 

4. Both of Claimant’s treating physicians, Dr. Quick and Dr. Shank, as 
well as the DIME physician, Dr. Sue Mitchell, opined that Claimant may need ar-
throdesis of the foot as part of his maintenance care.

5. The Judge concludes that the opinions of the above three physi-
cians are more credible than Dr. Hall’s opinion. 

ORDER

 It is  therefore ordered that Claimant’s petition to reopen is denied.  Matters 
not determined herein are reserved for future determination.

DATED:  August 3, 2009

Bruce C. Friend, Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-877

ISSUES

 The sole issue determined herein is authorization of medical care.

FINDINGS OF FACT

1. On January 23, 2008, she began work for the employer and was placed as an 
administrative assistant to collect child support payments in El Paso County.  Claimant’s 
duties were varied, but she initially did a lot of data entry work.  Claimant’s computer 
keyboard was placed on her desktop.  She complained about her keyboard and chair to 
Ms. Skidmore, the executive administrator for the employer.



2. On an unknown date in February or March 2008, claimant awoke with right hand 
pain.  She sought care from her personal physician, Dr. Harris, but she did not provide 
any medical records as part of the record evidence in the case.
3. On March 17, 2008, Dr. Pise examined claimant.  He provided wrist injections, 
which did not help claimant’s symptoms.  On April 8, 2008, x-rays of the right hand at 
Penrose Hospital were negative.  The physician suggested evaluation for possible in-
flammatory arthritis.  Dr. Pise referred claimant to Dr. Struck.
4. On April 16, 2008, Dr. Struck examined claimant, who reported a fall in May 2007 
with continued symptoms aggravated by lifting, keyboarding, knitting, and reading.  
Claimant also reported that she was stressed financially.  Claimant had positive Tinel’s 
and Phalen’s signs bilaterally.  Dr. Struck diagnosed pain syndrome with possible bilat-
eral carpal tunnel syndrome.  Dr. Struck noted that typing in poor ergonomic conditions 
aggravated claimant’s pain syndrome.  Because claimant was late for the examination, 
Dr. Struck was unable to perform the electromyography (“EMG”) testing on that date.  
Dr. Struck gave claimant a prescription for a workplace ergonomic evaluation.  At that 
point, claimant first realized that she had a possible workers’ compensation claim.
5. On April 18, 2008, claimant delivered the ergonomic evaluation prescription to 
Ms. Skidmore.  At the time, claimant did not report a work injury to her bilateral hands; 
she merely delivered the prescription for the ergonomic evaluation.  The employer did 
not provide the ergonomic evaluation and did not refer claimant at that time for any 
medical treatment for her bilateral hand problem.
6. The April 18, 2008, notice from claimant to the employer was sufficient to cause a 
reasonably conscientious manager to believe that claimant’s bilateral hand injuries 
might be compensable.
7. Because the employer did not promptly refer claimant for medical treatment for 
the possible bilateral hand disease, claimant was impliedly authorized to choose her 
treating physician.  Claimant returned to Dr. Pise, who scheduled surgery.
8. On May 8, 2008, claimant informed Ms. Skidmore that she was going to have 
surgery by Dr. Pise for her hands.  At that time, Ms. Skidmore completed an employer’s 
first report of injury, admitted that claimant notified the employer on April 18, 2008, that 
she had the work injury.  Ms. Skidmore referred claimant to Memorial Occupational 
Health Center.
9. Claimant was examined by a provider at Memorial Occupational Health Center, 
although no reports of this examination were provided as record evidence.  In the ab-
sence of any report to the contrary as record evidence, the trier-of-fact cannot find that 
the employer exercised its right to designate a provider for the surgery.  The referral 
came weeks after the initial April 18, 2008, report of the occupational disease.  Claimant 
had been impliedly authorized to choose Dr. Pise to do the surgery.  Nothing in the re-
port of Dr. Lund indicates that the Memorial Occupational Health Center providers had 
separately addressed the need for surgery.  Based upon the sparse record, the prob-
able fact is that the employer acquiesced in claimant’s choice of Dr. Pise to perform the 
surgery.
10. On an unknown date after May 8, 2008, Dr. Pise performed surgery for claimant’s 
bilateral hand disease.  No medical reports of that procedure were placed in record evi-
dence.



11. Claimant later followed up with Dr. Lund.  The only medical report by Dr. Lund 
that was produced as record evidence was the August 5, 2008, report.  On August 5, 
2008, Dr. Lund at Memorial Occupational Health Center discharged claimant at maxi-
mum medical improvement.  Dr. Lund diagnosed carpal tunnel syndrome and flexor 
tendonitis.   Dr. Lund noted that the conditions were consistent with a work injury.  Dr. 
Lund released claimant to return to work without restrictions.
12. On August 11, 2008, the insurer filed a notice of contest.
13. Claimant initially sought care from Dr. Pise and Dr. Struck before reporting to the 
employer that she had an alleged occupational disease.  Dr. Pise referred claimant to 
Penrose Hospital for tests on April 8, 2008, before claimant reported an occupational 
disease.  
14. The treatment by Memorial Occupational Health Center was authorized and was 
reasonably necessary to cure or relieve the effects of claimant’s occupational disease.  
15. The treatment by Dr. Pise, Dr. Struck, and Penrose Hospital before April 18, 
2008, was unauthorized.  Only on April 18, 2008, did claimant provide sufficient notice 
to the employer to trigger the duty to authorize medical care.
16. The treatment by Dr. Pise, Dr. Struck, and their referrals after April 18, 2008, is 
authorized and reasonably necessary to cure or relieve the effects of claimant’s occupa-
tional disease.

CONCLUSIONS OF LAW

1. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects  of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The re-
spondents are only liable for authorized or emergency medical treatment. See § 
8-42-101(1), C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 
P.2d 228 (1973).  Under § 8-43-404(5), C.R.S., the respondents  are afforded the 
right, in the first instance, to select a physician to treat the industrial injury.  Once 
the respondents have exercised their right to select the treating physician the 
claimant may not change physicians without permission from the insurer or an 
ALJ.  See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. 
App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  A physician may become authorized to treat the claimant as  a result of a 
referral from a previously authorized treating physician. The referral must be 
made in the "normal progression of authorized treatment."  Greager v. Industrial 
Commission, 701 P.2d 168 (Colo. App. 1985).  If the employer fails to authorize a 
physician upon claimant’s report of need for treatment, claimant is  impliedly 
authorized to choose her own authorized treating physician. Greager, supra.  The 
employer must refer for medical care if the employer received notice sufficient to 
cause a conscientious manager to believe that claimant might have a compen-
sable work injury.  As found, that notice was provided on April 18, 2008.  As 
found, the treatment by Dr. Lund and Memorial Occupational Health Center and 
by Dr. Pise, Dr. Struck, and their referrals after April 18, 2008, is  authorized and 
reasonably necessary to cure or relieve the effects of claimant’s occupational 
disease.  As found, the treatment by Dr. Pise, Dr. Struck, and Penrose Hospital 
before April 18, 2008, was unauthorized.



ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of the reasonably necessary medical 
treatment by authorized providers  for claimant’s occupational disease, including 
the bills from Memorial Occupational Health Center and Dr. Pise and his referrals 
on and after April 18, 2008.

2. Claimant’s claim for payment of the bills of Dr. Pise, Dr. Struck, and 
Penrose Hospital before April 18, 2008, is denied and dismissed.

3. All matters not determined herein are reserved for future determina-
tion.

DATED:  August 4, 2009   Martin D. Stuber

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-748-329

ISSUES

¬ Whether Claimant has proven by a preponderance of the evidence a worsening 
of his condition that would entitle Claimant to have his admitted workers’ compensation 
claim reopened.

FINDINGS OF FACT

1. Claimant suffered an admitted injury to his left knee on December 
29, 2007 when he fell while skiing during the course and scope of his  employ-
ment for Respondent-employer.  Claimant subsequently underwent surgery con-
sisting of anterior cruciate ligament (“ACL”) reconstruction and lateral meniscus 
repair under the auspices of Dr. Harris.

2. Dr. Harris  placed Claimant at maximum medical improvement 
(“MMI”) for his left knee injury on July 22, 2008 and provided Claimant with a 
permanent partial disability (“PPD”) rating of 4% of the lower extremity.  Respon-
dents filed a final admission of liability (“FAL”) based on Dr. Harris’ rating on Sep-
tember 9, 2008.  Respondents denied liability for ongoing maintenance medical 
treatment in the September 9, 2008 FAL.  Claimant did not object to the FAL and 
the case was closed as a matter of law as of October 9, 2008 pursuant to Section 
8-43-203(2)(b)(II), C.R.S. 2007.



3. Claimant testified that he is an avid outdoorsman and that prior to 
his injury, his activities included hiking, biking and skiing.  Claimant testified that 
after his injury, he continued to bike as  a part of his physical therapy, although his 
biking mainly consisted of 20 minutes on the stationary cycle at the gym.  Claim-
ant denied any mountain biking after his knee injury.  Claimant testified that he 
continued to hike and continued to perform outdoor activities  both through his 
physical therapy and outside of his physical therapy.  Claimant denied any new 
injuries to his left knee.

4. On January 4, 2009, Claimant went skiing with Mr. Forier, his cur-
rent boss for his new employer.  Claimant testified that he had skied previously, 
but only for approximately 3 hours each time.  On January 4, 2009, Claimant 
skied for approximately five hours and completed approximately ten (10) runs.  
Claimant testified that the ski conditions  on January 4, 2009 were clear and 
Claimant skied only moderate runs.  Claimant denied falling or twisting the knee 
on January 4, 2009.  After skiing on January 4, 2009, Claimant noticed his knee 
began to swell and he experienced pain in his knee.  Claimant initially treated his 
symptoms with ice and elevation.  The following morning, Claimant noticed his 
knee was significantly swollen.

5. Claimant returned to Dr. Harris on January 6, 2009 with reports  of 
significant swelling and stiffness  in his  knee after skiing several days ago.  
Claimant also reported noticing a clicking sensation in the lateral aspect of his  left 
knee for the past month.  Claimant denied any specific injury to Dr. Harris.  
Physical examination revealed significant effusion to the left knee in the area of 
the prior meniscus repair that Dr. Harris indicated was concerning for the poten-
tial of the lateral meniscus repair to not have healed adequately.  Dr. Harris there-
fore recommended Claimant undergo a repeat magnetic resonance image 
(“MRI”) of the left knee.

6. Claimant underwent a repeat MRI of the left knee on January 13, 
2009 after receiving prior approval from insurer.  The MRI revealed an abnormal 
signal in the posterior horn of the medical meniscus, essentially unchanged as 
compared to the prior examination with wide separation and fluid signal within the 
meniscus remnant suggestive of a re-tear.  Based on the results of the MRI, Dr. 
Harris recommended Claimant undergo a menisectomy to repair the torn lateral 
meniscus.  Dr. Harris received prior authorization from insurer on January 15, 
2009 for the menisectomy.  Insurer, however, reserved the right to contest the 
surgery for “issues unrelated to utilization review, such as coverage or compen-
sability, if applicable….”

7. Dr. Harris  performed the menisectomy on January 21, 2009.  Dr. 
Harris noted in his  operative report the anterior cruciate ligament (“ACL”) re-
mained intact while the prior sutures  in the posterior horn of the lateral meniscus 
were obvious.  Dr. Harris documented the tear in the lateral meniscus to be pre-
sent just anterior to the popliteus tendon in the area where the prior repair had 



been performed.  Dr. Harris also noted that this area was more avascular and 
appeared to not have healed from the prior surgery while the remainder of the 
meniscus repair had good bridging vascular tissue that appeared to have healed 
well.

8. Dr. Harris authored a letter on February 5, 2009 documenting that 
the findings on the arthroscopic partial menisectomy performed on January 21, 
2009 revealed the tear to be through the previous  tear site, with failure of the 
previous sutures.  Dr. Harris opined that Claimant appeared to have a failure of 
complete hearing of his prior meniscus repair with subsequent re-tearing that 
would appear to be directly related to his prior workers’ compensation injury.  Re-
spondents denied liability for the January 21, 2009 menisectomy and Claimant 
filed a Petition to Reopen his claim on February 5, 2009.

9. Respondents obtained a records review independent medical ex-
amination (“IME”) from Dr. Levit, the regional medical director for insurer.  Dr. Le-
vit noted that Claimant’s current injury is diagnosed as a left medical meniscus 
tear, and that the injury was sustained more than a year after the claimant volun-
tarily left his employment with the employer and while skiing for his  own personal 
enjoyment.  Dr. Levit also indicated there was no evidence of a meniscus tear in 
the knee during the diagnostic evaluation of the 2007 left knee injury or at direct 
visualization of the knee joint during the arthroscopic repair of the ACL and prior 
lateral meniscus tear.  Dr. Levit therefore concluded that the Claimant suffered a 
new and further injury completely unrelated to the prior workers’ compensation 
injury.

10. The ALJ credits the testimony of the Claimant and the medical re-
ports  from Dr. Harris and finds that Claimant has suffered a re-tear of the lateral 
meniscus necessitating the menisectomy performed on January 21, 2009.  The 
ALJ notes  that a conflict exists  in the evidence as to whether the Claimant suf-
fered a torn lateral meniscus as  indicated in Dr. Harris’ operative report or a torn 
medial meniscus as noted in the January 13, 2009 MRI (which also notes a torn 
lateral meniscus in another portion of the report).  The ALJ finds the operative 
report from Dr. Harris more persuasive than the conflicting MRI report.  The ALJ 
notes that Dr. Harris had the benefit of a visualization of the actual meniscus as 
opposed to the MRI report that contains internal conflicts as  to whether the 
Claimant has a torn medial meniscus or a torn lateral meniscus.  Insofar as Dr. 
Levit relied on the MRI to document a torn medial meniscus, the ALJ credits the 
operative report from Dr. Harris over the records review IME from Dr. Levit.

11. The ALJ finds  Claimant’s testimony that the skiing performed on 
January 4, 2009 was  confined to moderate runs and did not result in any falling 
or twisting of the knee credible.  Claimant’s testimony is consistent with the medi-
cal records from Dr. Harris insofar as Claimant reported skiing recently but de-
nied any specific injury.  The ALJ also notes that Claimant reported having a 
clicking sensation in his knee prior to the date he went skiing.  Therefore, the ALJ 



finds that the skiing episode of January 4, 2009 does not represent an interven-
ing event to sever the causal connection of Claimant’s knee condition to his 
original December 29, 2007 injury.

12. The ALJ finds Claimant has shown that it is more probably true than 
not that the menisectomy performed on January 21, 2009 was causally related to 
his December 29, 2007 injury.  The ALJ finds Claimant has shown that it is  more 
probably true than not that he suffered a worsening of his condition on or about 
January 4, 2009 that is causally related to his December 29, 2007 injury.

CONCLUSIONS OF LAW

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S. (2007)  A claimant in a Workers’ Compensation 
claim has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S. (2007)  A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that 
a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S., (2007)  A Workers’ Compensation case is decided on 
its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

3. Section 8-43-303(1), C.R.S., provides:

At any time within six years after the date of injury, the director or 
an administrative law judge may … review and reopen any award 
on the ground of fraud, an overpayment, an error, a mistake, or a 
change in condition ….

 4. Section 8-43-303(1), supra, provides that an award may be re-
opened on the ground of, inter alia, change in condition.  Claimant shoulders the 
burden of proving his condition has changed and his entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, supra; see Osborne v. Indus-
trial Commission, 725 P.2d 63 (Colo. App. 1986).  A change in condition refers 
either to change in the condition of the original compensable injury or to change 
in claimant's physical or mental condition which can be causally connected to the 
original injury.  Chavez v. Industrial Commission, 714 p.2d 1328 (Colo. App. 



1985).  Reopening is  appropriate where the degree of permanent disability has 
changed, or when additional medical or temporary disability benefits are war-
ranted.  Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 
2000).

5. The ALJ finds  that Claimant has shown that it is  more likely true 
than not that his current need for additional medical treatment, including the me-
nisectomy performed on January 21, 2009 is  causally related to his admitted 
work related injury of December 29, 2007.

ORDER

 It is therefore ordered that:

1. The Claimant’s petition to reopen is granted.
2. Respondents shall pay for the reasonable cost of the menisectomy performed by 
Dr. Harris on January 21, 2009 pursuant to the Colorado workers’ compensation fee 
schedule.
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  July 17, 2009

Keith E. Mottram

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-701-864

ISSUES

The issue for hearing was reopening in connection with a recommendation 
for left foot arthrodesis.

FINDINGS OF FACT

1. On October 15, 2006, Claimant sustained an admitted industrial left foot crush 
injury and a right ankle fracture when a piece of machinery ran over his legs.  Claimant 
underwent surgeries on October 15, 2006, October 16, 2006, November 6, 2006, and 
January 11, 2007. 
2. On March 20, 2007, in a letter to the claims adjuster for Insurer, Dr. Shank noted 
that Claimant had a very severe injury to his lateral column, which might lead to even-
tual arthritis and arthrosis of his lateral column. 



3. Claimant underwent additional surgeries on April 19, 2007, and November 28, 
2007. 
4. On December 14, 2007, Dr. Shank determined that Claimant was at maximum 
medical improvement (MMI). Dr. Shank did not anticipate any future treatment with re-
gard to Claimant’s right ankle, other than the yearly office visits and radiographs to as-
sess his progress. Dr. Shank indicated that possible future anticipated care to the left 
foot included left arthrodesis with realignment, and yearly office visits and radiographs 
to assess his progress. 
5. On December 18, 2007, Dr. Shank noted that radiographs showed “significant 
degenerative changes” about the left foot and early arthritic changes about the right an-
kle. 
6. On January 14, 2008, Claimant was seen by Dr. Quick and was placed at MMI, 
with 5% right lower extremity impairment and 4% left lower extremity impairment. Dr. 
Quick recommended post-MMI medical treatment in accordance with Dr. Shank’s rec-
ommendations, including surgical aftercare, annual x-rays, and possible left foot fusion 
in the future. Dr. Quick ordered a Functional Capacity Evaluation (“FCE”) to clarify per-
manent work restrictions. 
7. On February 15, 2008, Dr. Shank reexamined Claimant and noted that he had 
healed completely with no new complaints and was doing well. Dr. Shank released 
Claimant to activity as tolerated and to follow up in October 2008 for radiographs of his 
right ankle and left foot. 
8. On May 22, 2008, Claimant underwent a Division Independent Medical Examina-
tion (“DIME”) with Dr. Linda Mitchell. Claimant’s chief complaint was left foot pain and 
right ankle pain. On physical examination, his right ankle was without effusion, tender-
ness, or crepitus with no lateral or medial instability. Claimant’s left foot was without ten-
derness or crepitus and had trace edema present. There was no lateral or medial hind-
foot instability. There was negative drawer sign and Claimant had no tenderness or de-
formity of the MTP joints bilaterally. Claimant’s stance revealed flattening of the medial 
arches, right greater than left. His gait was slightly broad-based, but not antalgic. He 
was able to do a deep squat to the floor. His heel walking, toe walking and tandem gait 
were normal. Romberg was negative. 
9. Dr. Mitchell diagnosed right distal tibia/fibula fracture and left second and third 
metatarsal fractures, third, fourth and fifth tarsometatarsal dislocations and cuboid frac-
ture. Dr. Mitchell found Claimant to be at MMI as of February 11, 2008, for his right an-
kle and left foot fractures, finding a 9% right lower extremity impairment and a 12% left 
lower extremity impairment. Dr. Mitchell agreed with Dr. Shank that Claimant’s devel-
opment of arthritis/arthrosis would require arthrodesis at some point in the future. Dr. 
Mitchell recommended that Claimant be able to see Dr. Shank as needed for follow up. 
No other maintenance care was indicated. 
10. On June 19, 2008, Insurer filed a Final Admission of Liability for the permanent 
disability benefits and for post-MMI medical benefits. 
11. Claimant did not seek treatment for his right ankle and left foot fractures again 
until October 7, 2008.  Claimant was seen in follow up with Dr. Shank for repeat evalua-
tion of his left Lisfranc fracture, dislocation of lateral column injury. Dr. Shank noted that 
Claimant continued to have global pain mostly localized to the third, fourth and fifth tar-
sal metatarsal joints and a component of second tarsal metatarsal joint pain as well. 



Radiographs taken that day demonstrated significant end-stage arthritic changes about 
the second, third, fourth and fifth tarsal metatarsal joint. Dr. Shank diagnosed Claimant 
with end-stage posttraumatic Lisfranc arthritic changes with gastroc equines, and of-
fered Claimant the option to undergo arthrodesis to relieve the pain symptoms of his ar-
thritic condition. 
12. On October 13, 2008, Dr. Shank requested authorization for left foot gastroc slide 
Lisfranc arthrodesis, possible tibial/calcaneal autograft, and fourth and fifth tarsal meta-
tarsal steroid injection for end-stage posttraumatic Lisfranc arthritic changes. 
13. On December 17, 2008, Administrative Law Judge Martin L. Stuber ordered In-
surer to pay for the left foot arthrodesis requested by Dr. Shank. 
14. On January 15, 2009, Claimant filed a Petition to Reopen, alleging a change of 
medical condition based upon an Independent Medical Examination by Dr. Timothy Hall 
on January 7, 2009.
15. Dr. Hall testified by deposition on June 25, 2009. It was Dr. Hall’s opinion that the 
left foot arthrodesis may improve Claimant’s degree of pain and his ambulation. Dr. Hall 
believed that the Claimant’s left foot had worsened since the February 11, 2008, maxi-
mum medical improvement date because he was having more pain. It was also his 
opinion that Claimant’s employment with the United States Post Office, which required 
standing and walking two and one-half to five hours per day, had made Claimant’s ankle 
and knee complaints worse.

CONCLUSIONS OF LAW

1. Section 8-43-303 (1), C.R.S., permits  the reopening of a claim at 
any time within six years after the date of injury, based upon a change of condi-
tion. The power to reopen is discretionary with the Judge. Cordova v. Industrial 
Claim Appeals Office, 55 P.3d 186 (Colo.App. 2002). 

2. Section 8-42-101 (1)(a), C.R.S., requires an employer to provide an 
injured employee with medical, surgical, dental, nursing and hospital treatment 
as reasonably needed during the disability to cure and relieve the employee from 
the effects of the injury. Treatment after maximum medical improvement that 
does not effect a cure of the condition, but which is  necessary to relieve the 
claimant from the effects  of the industrial injury, is  maintenance care. Grover v. 
Industrial Commission, 757 P.2d 705 (Colo. 1988).

3. In Hayward v. Unisys Corporation, W.C. 4-230-686 (ICAO, 2002), 
surgery was found not to be curative treatment but was considered Grover main-
tenance medical care, when it was designed to maintain the claimant in his cur-
rent condition to prevent it from worsening and to provide some symptomatic re-
lief. 

4. Both of Claimant’s treating physicians, Dr. Quick and Dr. Shank, as 
well as the DIME physician, Dr. Sue Mitchell, opined that Claimant may need ar-
throdesis of the foot as part of his maintenance care.

5. The Judge concludes that the opinions of the above three physi-
cians are more credible than Dr. Hall’s opinion. 



ORDER

 It is  therefore ordered that Claimant’s petition to reopen is denied.  Matters 
not determined herein are reserved for future determination.

DATED:  August 3, 2009

Bruce C. Friend, Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-877

ISSUES

 The sole issue determined herein is authorization of medical care.

FINDINGS OF FACT

1. On January 23, 2008, she began work for the employer and was placed as an 
administrative assistant to collect child support payments in El Paso County.  Claimant’s 
duties were varied, but she initially did a lot of data entry work.  Claimant’s computer 
keyboard was placed on her desktop.  She complained about her keyboard and chair to 
Ms. Skidmore, the executive administrator for the employer.
2. On an unknown date in February or March 2008, claimant awoke with right hand 
pain.  She sought care from her personal physician, Dr. Harris, but she did not provide 
any medical records as part of the record evidence in the case.
3. On March 17, 2008, Dr. Pise examined claimant.  He provided wrist injections, 
which did not help claimant’s symptoms.  On April 8, 2008, x-rays of the right hand at 
Penrose Hospital were negative.  The physician suggested evaluation for possible in-
flammatory arthritis.  Dr. Pise referred claimant to Dr. Struck.
4. On April 16, 2008, Dr. Struck examined claimant, who reported a fall in May 2007 
with continued symptoms aggravated by lifting, keyboarding, knitting, and reading.  
Claimant also reported that she was stressed financially.  Claimant had positive Tinel’s 
and Phalen’s signs bilaterally.  Dr. Struck diagnosed pain syndrome with possible bilat-
eral carpal tunnel syndrome.  Dr. Struck noted that typing in poor ergonomic conditions 
aggravated claimant’s pain syndrome.  Because claimant was late for the examination, 
Dr. Struck was unable to perform the electromyography (“EMG”) testing on that date.  
Dr. Struck gave claimant a prescription for a workplace ergonomic evaluation.  At that 
point, claimant first realized that she had a possible workers’ compensation claim.
5. On April 18, 2008, claimant delivered the ergonomic evaluation prescription to 
Ms. Skidmore.  At the time, claimant did not report a work injury to her bilateral hands; 
she merely delivered the prescription for the ergonomic evaluation.  The employer did 



not provide the ergonomic evaluation and did not refer claimant at that time for any 
medical treatment for her bilateral hand problem.
6. The April 18, 2008, notice from claimant to the employer was sufficient to cause a 
reasonably conscientious manager to believe that claimant’s bilateral hand injuries 
might be compensable.
7. Because the employer did not promptly refer claimant for medical treatment for 
the possible bilateral hand disease, claimant was impliedly authorized to choose her 
treating physician.  Claimant returned to Dr. Pise, who scheduled surgery.
8. On May 8, 2008, claimant informed Ms. Skidmore that she was going to have 
surgery by Dr. Pise for her hands.  At that time, Ms. Skidmore completed an employer’s 
first report of injury, admitted that claimant notified the employer on April 18, 2008, that 
she had the work injury.  Ms. Skidmore referred claimant to Memorial Occupational 
Health Center.
9. Claimant was examined by a provider at Memorial Occupational Health Center, 
although no reports of this examination were provided as record evidence.  In the ab-
sence of any report to the contrary as record evidence, the trier-of-fact cannot find that 
the employer exercised its right to designate a provider for the surgery.  The referral 
came weeks after the initial April 18, 2008, report of the occupational disease.  Claimant 
had been impliedly authorized to choose Dr. Pise to do the surgery.  Nothing in the re-
port of Dr. Lund indicates that the Memorial Occupational Health Center providers had 
separately addressed the need for surgery.  Based upon the sparse record, the prob-
able fact is that the employer acquiesced in claimant’s choice of Dr. Pise to perform the 
surgery.
10. On an unknown date after May 8, 2008, Dr. Pise performed surgery for claimant’s 
bilateral hand disease.  No medical reports of that procedure were placed in record evi-
dence.
11. Claimant later followed up with Dr. Lund.  The only medical report by Dr. Lund 
that was produced as record evidence was the August 5, 2008, report.  On August 5, 
2008, Dr. Lund at Memorial Occupational Health Center discharged claimant at maxi-
mum medical improvement.  Dr. Lund diagnosed carpal tunnel syndrome and flexor 
tendonitis.   Dr. Lund noted that the conditions were consistent with a work injury.  Dr. 
Lund released claimant to return to work without restrictions.
12. On August 11, 2008, the insurer filed a notice of contest.
13. Claimant initially sought care from Dr. Pise and Dr. Struck before reporting to the 
employer that she had an alleged occupational disease.  Dr. Pise referred claimant to 
Penrose Hospital for tests on April 8, 2008, before claimant reported an occupational 
disease.  
14. The treatment by Memorial Occupational Health Center was authorized and was 
reasonably necessary to cure or relieve the effects of claimant’s occupational disease.  
15. The treatment by Dr. Pise, Dr. Struck, and Penrose Hospital before April 18, 
2008, was unauthorized.  Only on April 18, 2008, did claimant provide sufficient notice 
to the employer to trigger the duty to authorize medical care.
16. The treatment by Dr. Pise, Dr. Struck, and their referrals after April 18, 2008, is 
authorized and reasonably necessary to cure or relieve the effects of claimant’s occupa-
tional disease.

CONCLUSIONS OF LAW



1. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects  of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The re-
spondents are only liable for authorized or emergency medical treatment. See § 
8-42-101(1), C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 
P.2d 228 (1973).  Under § 8-43-404(5), C.R.S., the respondents  are afforded the 
right, in the first instance, to select a physician to treat the industrial injury.  Once 
the respondents have exercised their right to select the treating physician the 
claimant may not change physicians without permission from the insurer or an 
ALJ.  See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. 
App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  A physician may become authorized to treat the claimant as  a result of a 
referral from a previously authorized treating physician. The referral must be 
made in the "normal progression of authorized treatment."  Greager v. Industrial 
Commission, 701 P.2d 168 (Colo. App. 1985).  If the employer fails to authorize a 
physician upon claimant’s report of need for treatment, claimant is  impliedly 
authorized to choose her own authorized treating physician. Greager, supra.  The 
employer must refer for medical care if the employer received notice sufficient to 
cause a conscientious manager to believe that claimant might have a compen-
sable work injury.  As found, that notice was provided on April 18, 2008.  As 
found, the treatment by Dr. Lund and Memorial Occupational Health Center and 
by Dr. Pise, Dr. Struck, and their referrals after April 18, 2008, is  authorized and 
reasonably necessary to cure or relieve the effects of claimant’s occupational 
disease.  As found, the treatment by Dr. Pise, Dr. Struck, and Penrose Hospital 
before April 18, 2008, was unauthorized.

ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of the reasonably necessary medical 
treatment by authorized providers  for claimant’s occupational disease, including 
the bills from Memorial Occupational Health Center and Dr. Pise and his referrals 
on and after April 18, 2008.

2. Claimant’s claim for payment of the bills of Dr. Pise, Dr. Struck, and 
Penrose Hospital before April 18, 2008, is denied and dismissed.

3. All matters not determined herein are reserved for future determina-
tion.

DATED:  August 4, 2009   Martin D. Stuber

 OFFICE OF ADMINISTRATIVE COURTS



STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-748-329

ISSUES

¬ Whether Claimant has proven by a preponderance of the evidence a worsening 
of his condition that would entitle Claimant to have his admitted workers’ compensation 
claim reopened.

FINDINGS OF FACT

1. Claimant suffered an admitted injury to his left knee on December 
29, 2007 when he fell while skiing during the course and scope of his  employ-
ment for Respondent-employer. Claimant subsequently underwent surgery con-
sisting of anterior cruciate ligament (“ACL”) reconstruction and lateral meniscus 
repair under the auspices of Dr. Harris.

2. Dr. Harris  placed Claimant at maximum medical improvement 
(“MMI”) for his left knee injury on July 22, 2008 and provided Claimant with a 
permanent partial disability (“PPD”) rating of 4% of the lower extremity.  Respon-
dents filed a final admission of liability (“FAL”) based on Dr. Harris’ rating on Sep-
tember 9, 2008.  Respondents denied liability for ongoing maintenance medical 
treatment in the September 9, 2008 FAL.  Claimant did not object to the FAL and 
the case was closed as a matter of law as of October 9, 2008 pursuant to Section 
8-43-203(2)(b)(II), C.R.S. 2007.

3. Claimant testified that he is an avid outdoorsman and that prior to 
his injury, his activities included hiking, biking and skiing.  Claimant testified that 
after his injury, he continued to bike as  a part of his physical therapy, although his 
biking mainly consisted of 20 minutes on the stationary cycle at the gym.  Claim-
ant denied any mountain biking after his knee injury.  Claimant testified that he 
continued to hike and continued to perform outdoor activities  both through his 
physical therapy and outside of his physical therapy.  Claimant denied any new 
injuries to his left knee.

4. On January 4, 2009, Claimant went skiing with Mr. Forier, his cur-
rent boss for his new employer.  Claimant testified that he had skied previously, 
but only for approximately 3 hours each time.  On January 4, 2009, Claimant 
skied for approximately five hours and completed approximately ten (10) runs.  
Claimant testified that the ski conditions  on January 4, 2009 were clear and 
Claimant skied only moderate runs.  Claimant denied falling or twisting the knee 
on January 4, 2009.  After skiing on January 4, 2009, Claimant noticed his knee 
began to swell and he experienced pain in his knee.  Claimant initially treated his 
symptoms with ice and elevation.  The following morning, Claimant noticed his 
knee was significantly swollen.



5. Claimant returned to Dr. Harris on January 6, 2009 with reports  of 
significant swelling and stiffness  in his  knee after skiing several days ago.  
Claimant also reported noticing a clicking sensation in the lateral aspect of his  left 
knee for the past month.  Claimant denied any specific injury to Dr. Harris.  
Physical examination revealed significant effusion to the left knee in the area of 
the prior meniscus repair that Dr. Harris indicated was concerning for the poten-
tial of the lateral meniscus repair to not have healed adequately.  Dr. Harris there-
fore recommended Claimant undergo a repeat magnetic resonance image 
(“MRI”) of the left knee.

6. Claimant underwent a repeat MRI of the left knee on January 13, 
2009 after receiving prior approval from insurer.  The MRI revealed an abnormal 
signal in the posterior horn of the medical meniscus, essentially unchanged as 
compared to the prior examination with wide separation and fluid signal within the 
meniscus remnant suggestive of a re-tear.  Based on the results of the MRI, Dr. 
Harris recommended Claimant undergo a menisectomy to repair the torn lateral 
meniscus.  Dr. Harris received prior authorization from insurer on January 15, 
2009 for the menisectomy.  Insurer, however, reserved the right to contest the 
surgery for “issues unrelated to utilization review, such as coverage or compen-
sability, if applicable….”

7. Dr. Harris  performed the menisectomy on January 21, 2009.  Dr. 
Harris noted in his  operative report the anterior cruciate ligament (“ACL”) re-
mained intact while the prior sutures  in the posterior horn of the lateral meniscus 
were obvious.  Dr. Harris documented the tear in the lateral meniscus to be pre-
sent just anterior to the popliteus tendon in the area where the prior repair had 
been performed.  Dr. Harris also noted that this area was more avascular and 
appeared to not have healed from the prior surgery while the remainder of the 
meniscus repair had good bridging vascular tissue that appeared to have healed 
well.

8. Dr. Harris authored a letter on February 5, 2009 documenting that 
the findings on the arthroscopic partial menisectomy performed on January 21, 
2009 revealed the tear to be through the previous  tear site, with failure of the 
previous sutures.  Dr. Harris opined that Claimant appeared to have a failure of 
complete hearing of his prior meniscus repair with subsequent re-tearing that 
would appear to be directly related to his prior workers’ compensation injury.  Re-
spondents denied liability for the January 21, 2009 menisectomy and Claimant 
filed a Petition to Reopen his claim on February 5, 2009.

9. Respondents obtained a records review independent medical ex-
amination (“IME”) from Dr. Levit, the regional medical director for insurer.  Dr. Le-
vit noted that Claimant’s current injury is diagnosed as a left medical meniscus 
tear, and that the injury was sustained more than a year after the claimant volun-
tarily left his employment with the employer and while skiing for his  own personal 
enjoyment.  Dr. Levit also indicated there was no evidence of a meniscus tear in 



the knee during the diagnostic evaluation of the 2007 left knee injury or at direct 
visualization of the knee joint during the arthroscopic repair of the ACL and prior 
lateral meniscus tear.  Dr. Levit therefore concluded that the Claimant suffered a 
new and further injury completely unrelated to the prior workers’ compensation 
injury.

10. The ALJ credits the testimony of the Claimant and the medical re-
ports  from Dr. Harris and finds that Claimant has suffered a re-tear of the lateral 
meniscus necessitating the menisectomy performed on January 21, 2009.  The 
ALJ notes  that a conflict exists  in the evidence as to whether the Claimant suf-
fered a torn lateral meniscus as  indicated in Dr. Harris’ operative report or a torn 
medial meniscus as noted in the January 13, 2009 MRI (which also notes a torn 
lateral meniscus in another portion of the report).  The ALJ finds the operative 
report from Dr. Harris more persuasive than the conflicting MRI report.  The ALJ 
notes that Dr. Harris had the benefit of a visualization of the actual meniscus as 
opposed to the MRI report that contains internal conflicts as  to whether the 
Claimant has a torn medial meniscus or a torn lateral meniscus.  Insofar as Dr. 
Levit relied on the MRI to document a torn medial meniscus, the ALJ credits the 
operative report from Dr. Harris over the records review IME from Dr. Levit.

11. The ALJ finds  Claimant’s testimony that the skiing performed on 
January 4, 2009 was  confined to moderate runs and did not result in any falling 
or twisting of the knee credible.  Claimant’s testimony is consistent with the medi-
cal records from Dr. Harris insofar as Claimant reported skiing recently but de-
nied any specific injury.  The ALJ also notes that Claimant reported having a 
clicking sensation in his knee prior to the date he went skiing.  Therefore, the ALJ 
finds that the skiing episode of January 4, 2009 does not represent an interven-
ing event to sever the causal connection of Claimant’s knee condition to his 
original December 29, 2007 injury.

12. The ALJ finds Claimant has shown that it is more probably true than 
not that the menisectomy performed on January 21, 2009 was causally related to 
his December 29, 2007 injury.  The ALJ finds Claimant has shown that it is  more 
probably true than not that he suffered a worsening of his condition on or about 
January 4, 2009 that is causally related to his December 29, 2007 injury.

CONCLUSIONS OF LAW

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S. (2007)  A claimant in a Workers’ Compensation 
claim has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S. (2007)  A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that 
a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 



(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S., (2007)  A Workers’ Compensation case is decided on 
its merits.  Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

3. Section 8-43-303(1), C.R.S., provides:

At any time within six years after the date of injury, the director or 
an administrative law judge may … review and reopen any award 
on the ground of fraud, an overpayment, an error, a mistake, or a 
change in condition ….

 4. Section 8-43-303(1), supra, provides that an award may be re-
opened on the ground of, inter alia, change in condition.  Claimant shoulders the 
burden of proving his condition has changed and his entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, supra; see Osborne v. Indus-
trial Commission, 725 P.2d 63 (Colo. App. 1986).  A change in condition refers 
either to change in the condition of the original compensable injury or to change 
in claimant's physical or mental condition which can be causally connected to the 
original injury.  Chavez v. Industrial Commission, 714 p.2d 1328 (Colo. App. 
1985).  Reopening is  appropriate where the degree of permanent disability has 
changed, or when additional medical or temporary disability benefits are war-
ranted.  Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 
2000).

5. The ALJ finds  that Claimant has shown that it is  more likely true 
than not that his current need for additional medical treatment, including the me-
nisectomy performed on January 21, 2009 is  causally related to his admitted 
work related injury of December 29, 2007.

ORDER

 It is therefore ordered that:

3. The Claimant’s petition to reopen is granted.
4. Respondents shall pay for the reasonable cost of the menisectomy performed by 
Dr. Harris on January 21, 2009 pursuant to the Colorado workers’ compensation fee 
schedule.
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.



All matters not determined herein are reserved for future determination.

DATED:  July 17, 2009   Keith E. Mottram

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-750-206

ISSUES

¬ Did Claimant prove by a preponderance of the evidence that she suffered an oc-
cupational disease to her bilateral wrists on or about September 26, 2007 that arose out 
of and in the course of her employment with employer?

FINDINGS OF FACT

1. Claimant is a 53 year old female who has been employed with employer for 
thirty-one (31) years.  Claimant’s current job duties include communicating with co-
workers through e-mail causing Claimant to be on the keyboard constantly through out 
her workday.  Claimant testified that she was not on the computer constantly when she 
first started with her employer, but over the past number of years, her keyboarding has 
increased.  Claimant testified that operating the keyboard causes her discomfort.  
Claimant testified that when she reported her upper extremity complaints to her em-
ployer, she spoke with an insurance adjuster who referred Claimant to Dr. Lorah.
2. On September 28, 2007, Claimant was referred by Dr. Salmen to Mr. Vetter, an 
occupational therapist with complaints of pain in her left hand for approximately one 
year.  Claimant reported symptoms in her bilateral upper extremities in the past from her 
elbow to her hand, but noted that her current symptoms were now localized to her left 
hand only.  Mr. Vetter noted Claimant Phalen’s test was positive on the left at 15 sec-
onds in the index, middle and ring fingers and negative on the right.  Tinel’s test was 
positive at the carpal tunnel on the left after 30 seconds in the middle finger and nega-
tive on the right.  Mr. Vetter noted that Claimant had a wrist rest at work, but had not had 
an ergonomic evaluation.
3. Ms. Anderson, another occupational therapist, performed a job site ergonomic 
evaluation on October 4, 2007.  Ms. Anderson noted that Claimant’s keyboard was 
pitched slightly too much increasing her extension at the wrist and Claimant’s chair was 
too large.  Ms. Anderson recommended Claimant use a footstool under her desk and 
consideration of adding a desk at a 90 degree angle to Claimant’s current desk to allow 
Claimant to access her computer without turning her body.
4. Claimant was initially evaluated by Dr. Lorah on October 18, 2007.  Claimant re-
ported to Dr. Lorah that she had noticed symptoms in her left hand over the past six 
months to several years.  Dr. Lorah noted positive Tinel’s and Phalen’s signs and diag-
nosed probable left carpal tunnel syndrome.  Dr. Lorah recommended continued use of 
a wrist brace.  Claimant denied any need for work restrictions, but Dr. Lorah noted that if 



Claimant’s work activities exacerbate her symptoms, she will need to switch positions.  
Claimant returned to Dr. Lorah on December 5, 2007 with continued complaints of 
symptoms in her left hand but no complaints of symptoms in her right hand.  Dr. Lorah 
recommended Claimant use her wrist braces while at work to avoid working with her 
wrists in a flexed position and to try to minimize repetitive activity.
5. Claimant returned to Dr. Lorah on January 10, 2008 and reported doing quite a 
bit better after taking some time off over the holidays and wearing her wrist brace every 
night.  Dr. Lorah discussed treatment options with Claimant, including possible surgical 
intervention.  Claimant denied wanting to undergo surgery and Dr. Lorah placed the 
Claimant at maximum medical improvement (“MMI”) without any restrictions.  Dr. Lorah 
noted that while he was placing Claimant at MMI, he would not be surprised to see her 
symptoms flare in the future.  Dr. Lorah stated that if things flared in the future, he would 
consider a referral to an orthopedic specialist for definitive treatment of carpal tunnel 
syndrome.
6. Claimant underwent a second ergonomic evaluation on March 31, 2008 per-
formed by Mr. Gunderson with Corvel.  The ergonomic evaluation revealed that Claim-
ant’s work station was set up in a manner that had Claimant working in a twisted pos-
ture with her keyboard and monitor.  
7. Respondents referred Claimant for an Independent Medical Exam (“IME”) with 
Dr. Macaulay on June 3, 2008.  Dr. Macaulay noted that Claimant had experienced 
problems with her upper extremities for the past five years, with the problems originally 
occurring at night.  Claimant also reported to Dr. Macaulay that she experienced similar 
problems when she was pregnant over fifteen (15) years ago, but the symptoms sub-
sided after the delivery of her child.  Dr. Macaulay opined that it was probable that 
Claimant suffered from bilateral carpal tunnel syndrome, but noted that according to the 
medical treatment guidelines, set forth by the Colorado Division of Workers’ Compensa-
tion, there is insufficient or conflicting evidence to indicate that pinching/gripping or key-
boarding are causative of carpal tunnel syndrome.  Dr. Macaulay opined that Claimant’s  
carpal tunnel syndrome was one of a progression of life rather than one of inciting or 
aggravated by the performance of her work activities.  Dr. Macaulay also noted that 
there were no defined underlying health conditions that would exacerbate Claimant’s 
conditions, but was probably the result of a slow progression over the course of her life.  
Dr. Macaulay also provided an impairment rating of 21% of the right upper extremity and 
22% of the left upper extremity.
8. Claimant was evaluated by Dr. Derkash on November 3, 2008 with complaints of 
numbness and tingling of both hands, left worse than right.  Claimant reported that 12 to 
13 months ago Claimant was doing a lot of computer work for U.S. Bank when she be-
gan to notice aching at night that would actually keep her awake during the night.  
Claimant noted that she had trouble with her hands on and off for years, but nothing 
sever until 13 or 14 months ago.  Dr. Derkash noted Claimant had classic symptoms of 
carpal tunnel syndrome and recommended a nerve conduction test.  Claimant returned 
to Dr. Lorah on December 24, 2008.  Dr. Lorah noted that Claimant’s symptoms had 
worsened since he last evaluated her on January 10, 2008.  Claimant again reported to 
Dr. Lorah that her symptoms would improve dramatically when away from work on va-
cation.  Dr. Lorah noted a positive Tinel’s sign at the wrists bilaterally left side greater 
than right.  Dr. Lorah recommended neurodiagnostic studies and a referral back to Dr. 



Derkash for possible carpal tunnel release.  Dr. Lorah also opined that he believed 
Claimant’s carpal tunnel treatment should be covered under Claimant’s workers’ com-
pensation claim.
9. Claimant had a history of prior upper extremity complaints dating back to at least 
December 21, 1996 when she sought treatment with Dr. Stahl.  Claimant reported to Dr. 
Stahl complaints of carpal tunnel like symptoms when she was pregnant and noted that 
in the past few months, she experienced a numb sensation in both lower arms from 
about the elbow downwards.  Dr. Stahl noted Claimant’s symptoms were consistent with 
either carpal tunnel syndrome or perhaps thoracic outlet syndrome and recommended 
Claimant follow up with Dr. Salmen.
10. The ALJ finds the testimony of Claimant credible that her symptoms were caused 
by repetitive keyboarding activities.  The ALJ further finds Claimant’s testimony credible 
that her symptoms would resolve when on vacation and not exposed to the repetitive 
activities of her employment.  The ALJ credits Claimant’s testimony that her keyboarding 
activities increased in recent years, resulting in more repetitive activities with her upper 
extremities.
11. The ALJ credits the reports from Dr. Lorah and Dr. Derkash over the testimony 
and reports of Dr. Macaulay.  The ALJ finds that the Claimant has proven it is more likely 
true than not that the repetitive activities of her employment with employer proximately 
caused her carpal tunnel injury.  Based upon the medical records submitted into evi-
dence, the ALJ finds that Claimant has proven that it is more likely true than not that she 
suffers from bilateral carpal tunnel syndrome that is causally related to her employment 
activities.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights  of the injured worker or the rights  of the employer.  Section 8-
43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra.

 2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s  testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the wit-



ness; whether the testimony has been contradicted; and bias, prejudice, or inter-
est.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2006).

 3. Claimant must show that the injury was sustained in the course and 
scope of his employment and that the injury arose out of her employment.  A 
compensable industrial accident is one that results in an injury requiring medical 
treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the 
industrial aggravation is the proximate cause of the disability or need for treat-
ment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see 
also Subsequent Injury Fund v. Thompson, 793 P.2d 579.  A work-related injury is 
compensable if it “aggravates, accelerates or combines with” a preexisting dis-
ease or infirmity to produce disability or need for treatment.  See H & H Ware-
house v. Vicory, supra.   Whether there is a sufficient “nexus” or relationship be-
tween the Claimant’s employment and his injury is  one of fact for resolution by 
the ALJ based on the totality of the circumstances.  In re Question Submitted by 
the United States Court of Appeals, 759 P.2d 17 (Colo. 1988).  The question of 
whether a claimant has proven that a particular disease, or aggravation of a par-
ticular disease, was caused by a work-related hazard is one of fact for determina-
tion by the ALJ.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251 (Colo. App. 1999).

 4. The test for distinguishing between an accidental injury and occu-
pational disease is  whether the injury can be traced to a particular time, place, 
and cause.  Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  “Oc-
cupational disease” is defined by Section 8-40-201(14), C.R.S. as:

 [A] disease which results directly from the employment or the condi-
tions under which work was performed, which can be seen to have 
followed as  a natural incident of the work and as a result of the ex-
posure occasioned by the nature of the employment, and which can 
be fairly traced to the employment as a proximate cause and which 
does not come from a hazard to which the worker would have been 
equally exposed outside of the employment.

 5. This  section imposes additional proof requirements beyond that re-
quired for an accidental injury by adding the “peculiar risk” test; that test requires 
that the hazards associated with the vocation must be more prevalent in the work 
place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 
P.2d 819 (Colo. 1993).  The existence of a preexisting condition does not defeat 
a claim for an occupational disease.  Id.  A claimant is entitled to recovery only if 
the hazards of employment cause, intensify, or, to a reasonable degree, aggra-
vate the disability for which compensation is sought.  Id.  Where there is no evi-
dence that occupational exposure to a hazard is  a necessary precondition to de-
velopment of the disease, the claimant suffers from an occupational disease only 



to the extent that the occupational exposure contributed to the disability.  Id.  
Once claimant makes such a showing, the burden shifts to respondents  to estab-
lish both the existence of a non-industrial cause and the extent of its contribution 
to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 
1992).

6. As found, Claimant has shown by a preponderance of the evidence that his work 
activities including the repetitive keyboarding resulted in Claimant’s current disability 
and the need for treatment.  The activities of Claimant’s work were more prevalent in the 
workplace than in everyday life or in other occupations.  The ALJ makes specific note 
that Claimant credibly testified that her upper extremity symptoms would resolve when 
on vacation and not exposed to the repetitive activities of her employment.  Claimant’s 
testimony regarding the decrease of her symptoms while away from work is further bol-
stered by the medical records that document a decrease in Claimant’s symptoms while 
on vacation.

7. Respondents are liable for authorized medical treatment reasona-
bly necessary to cure and relieve an employee from the effects of a work related 
injury.  Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 
797 P.2d 777 (Colo. App. 1990).  Pursuant to Section 8-42-404(5), C.R.S., Re-
spondents are afforded the right, in the first instance, to select a physician to 
treat the industrial injury.  Once Respondents have exercised their right to select 
the treating physician, Claimant may not change physicians without first obtaining 
permission from the insurer or an ALJ.  See Gianetto Oil Co. v. Industrial Claim 
Appeals Office, 931 P.2d 570 (Colo. App. 1996).    In this  case, the Respondents 
have selected Dr. Lorah as the authorized treating physician.  The ALJ further 
finds that Dr. Derkash is within the chain of referrals.

8. As found, Claimant has proven by the preponderance of the evi-
dence that she suffered an occupational disease arising out of and in the course 
of her employment with employer and that the occupational disease caused the 
need for medical treatment.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for bilateral carpal tunnel syndrome is compensa-
ble.  Respondents shall pay for all reasonable, necessary and related medical 
treatment for Claimant’s bilateral carpal tunnel syndrome from authorized provid-
ers.

All matters not determined herein are reserved for future determination.

DATED:  July 8, 2009    Keith E. Mottram



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-763-039

ISSUES

¬ Did Respondents overcome the findings of the Division-sponsored Independent 
Medical Examiner (“DIME”) by clear and convincing evidence.

FINDINGS OF FACT

1. Claimant is a 49 year old male who was employed with employer as a machinist.  
On June 12, 2008, Claimant was lifting a 300 pound pipe when the pipe dropped sud-
denly and Claimant experienced a pop in his neck.  Claimant sought treatment with 
Western Valley Family Practice on June 19, 2008 with complaints of numbness and tin-
gling in his bilateral hands.  Claimant was prescribed Vicodin and ibuprofen.  Claimant 
was subsequently referred for an MRI of the cervical spine that took place on June 24, 
2008 and revealed spondylosis from the C3-C4 level through the C6-C7 level and disc 
osteophytic bulges at multiple levels.
2. Claimant was evaluated by Dr. Nelson on July 7, 2008.  Claimant complained of 
pain in his posterior and lateral neck with numbness through the neck and proximal up-
per extremities and reported he was taking Vicodin, ibuprofen and Lexapro.  Dr. Nelson 
diagnosed Claimant with a cervical sprain/strain with multilevel cervical spondylosis and 
osteophyte disc bulges.  Dr. Nelson noted Claimant had anxiety due to his change in 
vocation and pain with sleep disruption secondary to pain.  Dr. Nelson noted Claimant 
would benefit from a structured physical therapy regimen and provided Claimant with 
prescription medication for his continued complaints of pain.  Dr. Nelson released 
Claimant to return to work with lifting restrictions.
3. Claimant was next evaluated by Dr. Nelson on July 24, 2008.  Claimant reported 
a subjective decrease in his pain, but continued to complain of episodes where his right 
hand goes to sleep, the left side of his neck goes numb and tingles, and his left arm tin-
gles.  Dr. Nelson continued her diagnosis of a cervical sprain/strain and prescribed Val-
taren as a non-steroidal anti-inflammatory along with a cervical traction unit for home 
treatment.  Dr. Nelson also recommended an EMG of the upper extremities to establish 
whether Claimant’s complaints were from cervical radiculopathy or focal distal neuro-
logic entrapment.
4. Claimant returned to Dr. Nelson on August 19, 2008.  Claimant continued to 
complain of intermittent numbness and tingling across his neck, but reported significant 
improvement with cervical traction.  Dr. Nelson diagnosed Claimant with a cervical 
sprain/strain with accompanying myofascial pain generators that was significantly im-
proved over the initial consultation.  Dr. Nelson also reported Claimant continued suffer-
ing from sleep disruption, but noted that no mood disorder was demonstrated.  Claimant 
was instructed to follow up with a nurse practitioner for general primary care and to re-
turn to Dr. Nelson in three weeks.  Claimant underwent a cervical epidural steroid injec-
tion (“ESI”) on September 4, 2008 under the auspices of Dr. Lewis.  Claimant was 
evaluated by Dr. McLaughlin on September 10, 2008 and reported a slight improvement 
of his symptoms after the ESI.  Dr. McLaughlin noted that any potential carpal tunnel 



syndrome would not be related to the June 12, 2008 work injury.  Claimant also purport-
edly underwent a follow-up EMG with Dr. Burnbaum on September 30, 2008, that re-
vealed bilateral carpal tunnel syndrome of uncertain etiology.  According to other medi-
cal records submitted at hearing, Claimant advised Dr. Burnbaum that he experienced a 
30-40% improvement after the ESI and was again involved with heavy lifting by Sep-
tember 30, 2008.
5. After Respondents filed a Final Admission of Liability (“FAL”), Claimant under-
went a DIME with Dr. Price on January 14, 2009.  Dr. Price noted that despite all of 
Claimant’s attempts at recommended post-MMI care, including physical therapy, heat, 
message and ultrasound, he still had continued complaints of neck pain, bilateral upper 
extremity symptoms and trouble sleeping.  Dr. Price agreed that Claimant was at MMI, 
but noted that Claimant had a permanent impairment rating pursuant to Table 53(II)(C).  
Dr. Price provided Claimant with a PPD rating of 15% whole person for his neck injury, 
including 6 percent for a specific disorder and 10 percent for loss of range of motion.  
Dr. Price also provided Claimant with a 3% whole person impairment for his psychologi-
cal impairment noting that Claimant was now taking Lexapro.  Therefore, pursuant to 
category V of the Colorado Division of Workers’ Compensation Worksheet for psycho-
logical impairment, Claimant was now required continuing medication for a DSM-IV di-
agnosis, entitling Claimant to a 3% whole person rating.
6. Respondents arranged for an IME of Claimant with Dr. Bernton on April 16, 2009.  
Dr. Bernton noted that Claimant continued to complain of pain in the left neck and occa-
sionally on the right side with feelings of weakness in the arm and decreased flexibility 
of the neck.  Dr. Bernton diagnosed Claimant with a cervical strain with multilevel de-
generative changes of the cervical spine on MRI and provided Claimant with a perma-
nent impairment rating of 12% whole person.  Dr. Bernton’s impairment rating is based 
upon a 6% rating for a specific disorder pursuant to Table 53(II)(C) and a 6% loss of 
range of motion.  Dr. Bernton takes issue with regard to the range of motion measure-
ments Claimant has undergone over the course of the claim, including the range of mo-
tion measured by Dr. Price, and notes that the odds of Claimant having a loss of range 
of as measured by Dr. Price are astronomically small.  However, Dr. Bernton does not 
appear to argue that the range of motion was invalid by the standards set forth by the 
Colorado Division of Workers’ Compensation.  Dr. Bernton also opined that Claimant 
was not entitled to an impairment rating for his psychological condition as he had not 
been treated by a psychiatrist or psychologist.  
7. The ALJ finds that Respondents have failed to overcome the PPD rating provided 
by Dr. Price by clear and convincing evidence.  While Dr. Bernton noted inconsistencies 
in the range of motion measurements, there is no indication that the range of motion as 
measured by Dr. Price in January 2009 was invalid.  The ALJ has reviewed the surveil-
lance tape of Claimant obtained in April, 2009, but the surveillance tape does not dem-
onstrate that Claimant had full range of motion of his cervical spine sufficient to over-
come the DIME opinion by clear and convincing evidence.  The ALJ notes that while Dr. 
Bernton opined that some medication used to treat psychiatric diagnoses are also fre-
quently used in chronic pain and, therefore, Claimant’s psychological impairment rating 
was improper, the medical records document Claimant reporting difficulty sleeping and 
feelings of frustration.  The Colorado legislature, however, has set forth the conditions 
for recovery of a mental impairment at Section 8-41-301(2) and the ALJ notes that the 



requirements set forth by Dr. Bernton are not contained in the conditions of recovery as 
set forth in the statute, other than the requirement that the mental impairment require 
medical or psychological treatment.  See Section 8-41-301(2)(d).  The ALJ finds that 
there is insufficient evidence to support a finding that Claimant’s Lexapro was pre-
scribed solely for his physical injury due to the complaints of sleep dysfunction and feel-
ings of anxiety contained in Claimant’s medical records. As such, the ALJ finds that Re-
spondents have failed to overcome the PPD rating provided by Dr. Price by clear and 
convincing evidence with respect to the mental impairment rating.

CONCLUSIONS OF LAW

1. Sections 8-42-107(8)(b)(III) and (c), C.R.S. (2007), provide that the 
determination of a DIME physician selected through the Division of Workers' 
Compensation shall only be overcome by clear and convincing evidence. Clear 
and convincing evidence is highly probable and free from serious or substantial 
doubt, and the party challenging the DIME physician's finding must produce evi-
dence showing it highly probable the DIME physician is  incorrect.  Metro Moving 
and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposi-
tion has been proved by clear and convincing evidence if, considering all the evi-
dence, the trier-of-fact finds it to be highly probable and free from serious or sub-
stantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere difference 
of opinion between physicians fails to constitute error.  See, Gonzales v. Brown-
ing Ferris Industries of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).

2. The enhanced burden of proof reflects an underlying assumption that the physi-
cian selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and re-
strictions that result from the industrial injury as part of the diagnostic assessment proc-
ess, the DIME physician's opinion regarding causation of those losses and restrictions is 
subject to the same enhanced burden of proof.  Qual-Med v. Industrial Claim Appeals 
Office, supra.   

3. As found, Respondents have failed to show that it is highly probable and free 
from serious or substantial doubt that Claimant’s range of motion, as measured by Dr. 
Bernton, should be established as the range of motion for Claimant’s PPD rating.    As 
found, Respondents have failed to show that it is highly probable and free from serious 
or substantial doubt that Claimant’s mental impairment rating is not justified under the 
circumstances of his injury.  

4. As found, Claimant is entitled to PPD benefits pursuant to Section 8-42-107(8), 
C.R.S. 2007 based upon a physical impairment rating of 15% whole person.  Claimant 
is also entitled to PPD benefits of 3% whole person subject to the limitations set forth at 
Section 8-41-301(2)(b), C.R.S. 2007 for his mental impairment. 

ORDER



 It is therefore ordered that:

 1. Respondents shall pay Claimant permanent impairment benefits 
based upon a physical impairment rating of 15% whole person and a mental im-
pairment of 3% whole person.  Claimant’s mental impairment benefits  are subject 
to the limitations set forth in Section 8-41-301(2)(b), C.R.S. 2007, if applicable.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  July 6, 2009

Keith E. Mottram

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-754-405

ISSUES

¬ Whether Claimant proved by a preponderance of the evidence that he suffered 
an industrial injury arising out of and in the course of his employment with employer?
¬ If Claimant did prove a compensable injury arising out of and in the course of his 
employment with employer, whether Claimant proved his is entitled to temporary total 
disability (“TTD”) benefits beginning February 12, 2008?
¬ If Claimant did prove a compensable injury arising out of and in the course of his 
employment with employer, whether Respondents proved by a preponderance of the 
evidence that Claimant was responsible for his termination of employment pursuant to 
Sections 8-42-103(1)(g) and 8-42-105(4).

FINDINGS OF FACT

1. Claimant was employed by employer as a floor hand.  Claimant’s job duties in-
cluded making connections with drilling pipe.  Claimant testified that on February 12, 
2008, he was running pipe spines and had his hand smashed between the pipe spin-
ners and a chain.  Claimant testified he injured his ring finger which he treated himself 
by putting butterfly sutures on his finger after going to the “dog house”.  Claimant testi-
fied he then reported his injury and filled out an accident report a day or two later with 
another employee who Claimant believed was named “Doug.”  Claimant testified that if 
you reported an injury, you forfeited your safety pay.
2. Claimant was terminated from his employment with employer on February 15, 
2008 after being accused of stealing diesel fuel.  Claimant denied stealing fuel.  Claim-
ant testified that after being terminated, Claimant did not work for three months after be-
ing terminated from employer.



3. Following his termination, Claimant returned to his home in Lander, Wyoming.  
While in Wyoming, Claimant’s wife noticed his finger was infected and took Claimant to 
the Lander Valley Medical Center Emergency Room.  Claimant was examined in the 
emergency room on February 23, 2008.  Claimant reported to the emergency room that 
he smashed his hand at work last week.  The emergency room physician determined 
that Claimant’s finger was infected and performed surgery on the abscess immediately.  
Claimant was started on antibiotics and eventually underwent a second surgery to drain 
the abscess.  Claimant was diagnosed with a finger infection with lymphangitis.  
4. Claimant testified that his injury was witnessed by Mr. Pitt #2 as well as several 
other co-employees.  Respondents presented the testimony of Mr. Pitt #2 who denied 
witnessing the accident and testified he was unaware of Claimant injuring his finger.  
Respondents presented the testimony of Mr. Hackett who was employed as the tool 
pusher for employer.  Mr. Hackett’s job duties would include recording all injuries that 
were reported as occurring on the rig.  Mr. Hackett denied that Claimant ever reported 
an injury to Claimant arising out of and in the course of his employment.  Respondents 
presented the testimony of Mr. Pitt #1 who testified that he witnessed a trail of red diesel 
fuel from the employer’s diesel tank running to Claimant’s truck.
5. Claimant testified that he was paid $22 an hour and worked eight-four (84) hours 
every two weeks.  Claimant testified he also was paid $350 per week as a per diem.
6. While Claimant’s testimony regarding reporting his injury to Mr. Pitt #2 was not 
corroborated by Mr. Pitt #2, his testimony is consistent with the medical records from 
Lander Valley Medical Center.  Therefore, the ALJ credits Claimant’s testimony with re-
gard to how the accident occurred and finds that Claimant has proven that it is more 
probable than not that he suffered an injury to his left hand arising out of and in the 
course of his employment with employer.  The ALJ notes a conflict in the evidence with 
regard to when the accident occurred according to the medical records, as Claimant re-
ported injuring his hand “last week” upon his admission to the emergency room on Feb-
ruary 23, 2008.  Insofar as there is a conflict as to when the injury occurred, the ALJ re-
solves this conflict in favor of Claimant.  The ALJ further notes a conflict in the testimony 
regarding Claimant reporting his injury to his employer.  Insofar as there is a conflict in 
the testimony regarding Claimant reporting the injury to his employer, the ALJ resolves 
this conflict against Claimant.  The ALJ notes, however, that by resolving this conflict 
against the Claimant and for the employer does not change the ALJ’s ultimate decision 
regarding whether an injury occurred on February 12, 2008.  The ALJ finds that the in-
jury on February 12, 2008 resulted in a cut to Claimant’s hand that he treated himself, 
and did not require medical attention until some time later when the cut became in-
fected.
7. With regard to Claimant’s termination of employment, the ALJ credits the testi-
mony of Mr. Pitt #1 that there was a trail of diesel fuel from the diesel tank to Claimant’s 
truck.  Mr. Pitt #1 did not have incentive to fabricate such testimony.  Claimant denied 
stealing diesel fuel, but did not, apparently, contest his termination.  The ALJ finds that 
Respondents have shown that it is more probably true than not that Claimant stole die-
sel fuel and was ultimately terminated for the volitional act of stealing diesel fuel.

CONCLUSIONS OF LAW



 1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is  that leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of ei-
ther the rights of the injured worker or the rights of the employer.  Section 8-43-
201, C.R.S., 2006.  A Workers’ Compensation case is  decided on its merits.  Sec-
tion 8-43-201, supra.

 2. A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is  compensable if it “aggravates  accelerates  or com-
bines with“ a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra.

8. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).
9. As found, Claimant has shown by a preponderance of the evidence that he suf-
fered a compensable injury arising out of and in the course of his employment.  The ALJ 
credits the testimony of the Claimant insofar as that testimony is consistent with the 
medical records admitted into evidence.  Claimant reported to the hospital that his injury 
had occurred at work and in a time frame reasonably consistent with Claimant’s alleged 
injury on February 12, 2008.  Claimant has proven the need for medical treatment and, 
therefore, the injury of February 12, 2008 is compensable under the Colorado Workers’ 
Compensation Act.
10. To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires claimant to establish a causal connection between a work-



related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM Mold-
ing, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical 
incapacity evidenced by loss or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).  
11. Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S. (termination statutes) contain 
identical language that provides that in cases where it is determined that a temporarily 
disabled employee is responsible for his or her termination of employment, the resulting 
wage lost shall not be attributable to the on-the-job injury.   The termination statutes bar 
TTD wage loss claims when the voluntary or for-cause termination of the modified em-
ployment causes the wage loss, but not when the worsening of a prior work-related in-
jury causes the wage loss.  See Anderson v. Longmont Toyota, 102 P.3d 323 (Colo. 
2004).   In Colorado 
Springs Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 (Colo. App. 
2002), the court held that the term “responsible” reintroduced into the Workers’ 
Compensation Act the concept of “fault” applicable prior to PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995).  In this  context “fault” requires that the 
Claimant must have performed some volitional act or exercised a degree of con-
trol over the circumstances resulting in the termination.  See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1995) opinion after remand, 908 P.2d 
1185 (Colo. App. 1995).  That determination must be based after an examination 
of the totality of the circumstances.  Id.  The burden of proving that Claimant was 
responsible for her termination of employment rests on Respondent.  See Colo-
rado Springs Disposal v. Industrial Claim Appeals Office, supra.

12. As found, under the totality of the circumstances, Respondents presented evi-
dence from a witness who testified he saw a trail of diesel fuel going from the diesel 
tank to Claimant’s truck.  Claimant testified he was fired after he was accused of steal-
ing diesel fuel.  As found, the Respondents have proven by a preponderance of the evi-
dence that Claimant stole diesel fuel from his employer and that volitional act led to 
Claimant’s termination of employment.

ORDER

 It is therefore ordered that:

 1. Claimant’s injury to his left hand occurring on February 12, 2008 is 
found to be compensable. 



 2. Claimant’s claim for temporary disability benefits is  denied and dis-
missed as  it is  determined that Claimant was responsible for his termination of 
employment.

All matters not determined herein are reserved for future determination.

DATED:  July 31, 2009   Keith E. Mottram

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-774-030 & 4-752-893

ISSUES

¬ Did Claimant prove by a preponderance of the evidence that she suffered an oc-
cupational disease resulting in carpal tunnel syndrome to her right upper extremity aris-
ing out of and in the course of her employment with employer?
¬ Did Claimant prove by a preponderance of the evidence that her carpal tunnel 
syndrome is causally related to her physical therapy Claimant underwent as a result of 
her compensable right shoulder injury?
¬ Prior to the hearing, the parties stipulated to an average weekly wage (“AWW”) of 
$517.87 as of November 13, 2008.

FINDINGS OF FACT

1. Claimant is a 53 year old right hand dominant janitor for employer.  Claimant tes-
tified her job duties included sweeping, mopping, buffing floors with an industrial buffer, 
cleaning tables, desks, windows, bathrooms and conference rooms.  Claimant suffered 
an admitted injury to her right shoulder on February 20, 2008 when she was pulling a 
buffer through a doorway.  This admitted injury is the subject of W.C. No. 4-752-893.
2. Claimant was referred for medical treatment for her right shoulder injury with Dr. 
Jensen.  Claimant was diagnosed with a shoulder strain and provided with work restric-
tions.  Claimant was referred for therapy two to three times per week.  Claimant under-
went a magnetic resonance image (“MRI”) on February 26, 2008 that showed (1) severe 
tendinopathy and strain of the supraspinatus tendon; (2) intrasubstance longitudinal tear 
of the long head of the biceps in the rotator cuff interval; (3) chronic insertional tendino-
pathy with related cystic change in the greater tuberosity; (4) sloping lateral acromion 
which could contribute to impingement and tendinopathy; and (5) mild joint effusion.  
Claimant returned to Dr. Jensen on February 29, 2008 and was evaluated by his physi-
cians assistant (“PA”), Ms. Mannlein. Claimant continued to complain of pain in the 
shoulder radiating down her arm to her elbow.  Claimant also noticed some pain in her 
left shoulder and tingling in her index and long finger of her right hand.  Ms. Mannlein 
referred claimant for an Orthopedic evaluation and physical therapy (“PT”).
3. Claimant was referred to Dr. Dolecki on March 4, 2008, an orthopaedic physician.  
Claimant reported having to perform a lot of upper extremity type work activities.  
Claimant underwent a corticosteroid injection and was provided with a five (5) pound 



work restriction.   Claimant returned to Dr. Jensen on March 14, 2008 and reported de-
veloping a fever and radiating pain after the corticosteroid injection.  Claimant returned 
to Dr. Dolecki on April 1, 2008 reporting that the injection did not help at all and reporting 
that she developed some increasing pain symptoms after her therapy sessions.  Dr. Do-
lecki recommended another round of therapy and provided work restrictions that in-
cluded no overhead reaching.
4. Despite reports in the physical therapy records of Claimant’s symptoms improv-
ing during April, Claimant returned to Dr. Dolecki on April 29, 2008 with reports of getting 
better on and off, but always having her symptoms return.  Dr. Dolecki noted that 
Claimant had exhausted all conservative measures and was still having problems.  Dr. 
Dolecki recommended a right shoulder subacromial decompression and distal clavicle 
resection.  Claimant underwent right shoulder arthroscopy, acmromioplasty, and open 
distal clavicle excision on May 7, 2008 under the auspices of Dr. Dolecki.  Claimant was 
referred for physical therapy for her right arm on May 16, 2008 and attended her first 
post-surgery PT appointment on May 20, 2008.  Claimant attended physical therapy 
approximately three times per week until August 15, 2008.  On June 4, 2008, after only 
seven (7) post-surgical physical therapy sessions, Claimant reported having numbness 
in her hand while driving.  On June 16, 2009, Claimant reported to her physical therapist 
that was using her shoulder more with daily activities and on June 24, 2009 Claimant 
reported to her therapist that her shoulder seemed to be more painful if she sits and 
doesn’t use her arm than if she does use her arm.
5. Following her surgery, Claimant continued to follow up with Dr. Dolecki and re-
ported slow progress.  Dr. Dolecki kept Claimant off of work completely until August 15, 
2008, after Claimant had finished her therapy.  While Claimant testified that her carpal 
tunnel symptoms developed during the course of physical therapy, Claimant did not 
complain to Dr. Dolecki of any carpal tunnel type symptoms prior to the completion of 
her physical therapy regimen.  Claimant returned to work on August 19, 2008 with em-
ployer.  On that same day, Claimant reported to Ms. Mannlein that she was having 
some transient numbness in her right hand that was worse with overhead movements.  
Ms. Mannlein noted that Claimant was to follow up in three (3) weeks and would order 
an EMG if the numbness continued. Claimant returned to Ms. Mannlein on September 
9, 2008 with continued complaints of numbness in her right hand, all fingers, with any 
elevation of the arm.  Claimant reported that the numbness would resolve when she 
lowered her arm and “shakes it out.”  
6. Claimant was referred to Dr. Dean on September 19, 2008 for an EMG.  Claim-
ant reported to Dr. Dean that prior to surgery on her shoulder, she noticed some occa-
sional numbness in her right hand.  Claimant noted the numbness would occur is she 
raised the right hand and occurred while driving, sleeping, or talking on the phone.  The 
EMG revealed severe carpal tunnel syndrome in Claimant’s right hand.  Claimant de-
nied any pre-existing issues with carpal tunnel to Dr. Dean, other than spraining her 
neck many, many years ago.  Dr. Dean opined that Claimant likely had “a nickel’s worth 
for carpal tunnel syndrome prior to the injury in question” and noted that while trying to 
compensate for her right shoulder injury, she began using her arm differently.  Dr. Dean 
opined that Claimant would likely need surgery and believed the surgery should be cov-
ered under the current workers’ comp claim.



7. Claimant returned to Ms. Mannlein on October 17, 2008 with continued com-
plaints of right wrist pain that she noticed when she was doing PT for her shoulder.  
Claimant reported having numbness since the initial shoulder injury.  Claimant denied to 
Ms. Mannlein every having been treated or tested for carpal tunnel syndrome prior to 
the testing done with Ms. Mannlein.  Claimant admitted to wearing a wrist brace in the 
past for occasional wrist pain, but reported she would usually wear it for a day or two at 
work and the pain would resolve.  
8. Claimant was referred to Dr. Sillix for a second opinion regarding her shoulder 
injury on October 31, 2008.  Dr. Sillix noted Claimant developed significant carpal tunnel 
symptoms during her postoperative rehabilitation, and found that her carpal tunnel con-
dition “apparently” preexisted her injury.  Dr. Sillix opined that Claimant’s carpal tunnel 
was “at least aggravated” by her shoulder injury and postoperative course.  Dr. Sillix fur-
ther opined that it was “quite likely” that some of her upper extremity symptoms includ-
ing the shoulder girdle are related to her severe carpal tunnel condition.  Dr. Sillix noted 
on November 10, 2008 that Claimant’s repeat MRI showed a tear of the supraspinatus 
portion of the rotator cuff and recommended surgery.  Dr. Sillix noted Claimant’s carpal 
tunnel release could be performed under the same anesthetic and reported that Claim-
ant already had 3 or 4 doctors who have provided the opinion that the carpal tunnel is 
related to “the job.”  Contained in the medical records from Dr. Jensen is an undated, 
unsigned note stating, “Dr. Jensen: He believes the CTS has been exacerbated by her 
shoulder injury, CTS now being shown as a pre-existing condition” (emphasis in origi-
nal).
9. Claimant has a prior history of carpal tunnel symptoms predating her shoulder 
injury.  Claimant was evaluated by Dr. Bonnet on May 10, 2000 and reported a history of 
“chronic carpal tunnel syndrome” for which she wears a wrist brace and has taken in-
termittent anti-inflammatories.  Dr. Bonnet’s examination revealed a positive Phalen’s 
and a positive Tinel’s sign with tenderness radiating down her right wrist into her 2nd and 
3rd fingers.  Claimant reported the pain as being a six (6) out of ten (10).  On August 16, 
2001, Claimant was evaluated by Dr. Hamilton with continued complaints of carpal tun-
nel symptoms that had become significantly worse to the point where she could not 
stand it anymore.  Claimant also reported that six years ago, she had a recommenda-
tion for surgery.  Following a physical examination, Dr. Hamilton recommended surgery, 
but noted Claimant did not have the money to pursue the surgery at this time.  Claimant 
was given a right forearm/wrist splint and told to use it day and night.
10. Claimant testified that she did not recall ever being diagnosed with carpal tunnel 
syndrome or having carpal tunnel complaints in the past.  Claimant acknowledged, 
however, that her medical records document symptoms related to carpal tunnel syn-
drome.  Claimant testified that she first developed symptoms in her hand after the sur-
gery and while going to physical therapy.  Claimant testified that following her shoulder 
surgery, she began performing duties with her right arm held close to her body.  Claim-
ant testified that by holding her arm close to her body, she used her wrist more to per-
form her job duties.
11. Claimant underwent an independent medical examination (“IME”) at the request 
of Respondents with Dr. Brian Lambden on March 25, 2009.  Claimant testified that the 
examination with Dr. Lambden took no longer than 20 minutes.  Claimant’s testimony 
was supported by the testimony of her son and her husband, both of whom testified that 



Claimant was in the examination room with Dr. Lambden for no longer than 30 minutes.  
Dr. Lambden testified at the hearing that Claimant had pre-existing carpal tunnel syn-
drome as documented by the medical records.  Dr. Lambden testified that based upon 
his review of the medical records, Claimant’s pre-existing carpal tunnel syndrome was 
severe enough that her treating physicians had recommended surgery.  Dr. Lambden 
also noted that during his examination, Claimant denied a prior history of right wrist 
problems.  Dr. Lambden testified that there was no evidence of an isolated injury to her 
wrist and no medical records indicating an aggravation, as Claimant was using her arm 
less after her surgery to protect her shoulder.
12. Claimant’s testimony that she did not recall receiving treatment for right wrist inju-
ries prior to her workers compensation claim is found to be not credible.  Claimant re-
ported significant pain in 2001 and reported having had a surgical recommendation six 
(6) years earlier.  Claimant rated her pain as a six (6) out of ten (10) and was advised 
that she needed carpal tunnel surgery.  The ALJ notes that it is unclear as to whether 
Dr. Dolecki, Dr. Dean, Dr. Jensen or Dr. Sillix ever reviewed Claimant’s prior medical re-
cords to determine the extent of Claimant’s pre-existing carpal tunnel complaints.  It is 
also unclear as to whether the physicians knew of the prior surgical recommendations.  
While Dr. Sillix notes that Claimant’s carpal tunnel syndrome “apparently” pre-existed 
her claim, he does not indicate where he got that information, and to what extent he re-
lied on that information in forming his other conclusions.  Likewise, while Dr. Dean 
opined that Claimant probably had “a nickel’s worth” of carpal tunnel syndrome prior to 
her shoulder injury, he is silent as to where he received this information, and whether he 
was aware of the prior surgical recommendations.  Claimant denied to Ms. Mannlein 
ever having testing for carpal tunnel syndrome in the past, but the medical records 
document positive Phalen’s and Tinel’s exams prior to her shoulder injury.
13. Claimant testified that her symptoms developed during her physical therapy.  
However, the ALJ credits the physical therapy reports that fail to mention Claimant de-
veloping symptoms, other than numbness that developed while driving.  Claimant also 
reported to Dr. Dean upon initial examination that she would notice the numbness in her 
hand when her hand was raised, or when driving, sleeping or talking on the phone.  
Clamant did not report to Dr. Dean that her symptoms were increased during physical 
therapy.  The ALJ notes that these records are inconsistent with Claimant’s claims that 
her carpal tunnel syndrome was aggravated by her physical therapy.
14. The ALJ credits the report of Dr. Lambden over the reports from Dr. Dean, Dr. Sil-
lix, Dr. Heil and Dr. Jensen.  The ALJ finds that while some of Claimant’s treating physi-
cians appear to acknowledge that her carpal tunnel syndrome was “apparently” pre-
existing, none of the physicians acknowledged Claimant’s prior surgical recommenda-
tions.  Based upon Claimant’s testimony at hearing that she did not recall having prior 
treatment for carpal tunnel complaints, the ALJ finds that any opinions rendered by the 
treating physicians based upon Claimant’s verbal history of her symptoms are inherently 
flawed
15. The ALJ finds that Claimant has failed to prove that it is more probably true than 
not that her carpal tunnel complaints were caused, aggravated or accelerated by her 
compensable workers’ compensation injury to her right shoulder.  Based upon the fact 
that Claimant carpal tunnel complaints developed in her right hand during a period of 
time in which Claimant was off of work completely following her shoulder injury, the ALJ 



finds that Claimant has failed to prove that it is more probably true than not that her car-
pal tunnel complaints are a result of an occupational disease resulting from her work as 
a janitor with employer.  Additionally, the ALJ notes that Claimant’s medical records and 
testimony fail to sufficiently document that Claimant’s wrist complaints after she returned 
to work with her employer on August 19, 2008 were related to her employment duties to 
sufficiently establish that she suffered an occupational disease.

CONCLUSIONS OF LAW

 1.  The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is  that leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of ei-
ther the rights of the injured worker or the rights of the employer.  Section 8-43-
201, C.R.S., 2006.  A Workers’ Compensation case is  decided on its merits.  Sec-
tion 8-43-201, supra.

 2. A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is  compensable if it “aggravates  accelerates  or com-
bines with“ a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra.

3. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).
4. As found, the ALJ credits the testimony and report of Dr. Lambden and finds that 
Claimant has failed to prove by a preponderance of the evidence that her carpal tunnel 
syndrome was caused, aggravated or accelerated by the February 22, 2008 compen-
sable right shoulder injury.  The records from Claimant’s physical therapy fails to estab-
lish a causal link between her physical therapy for her shoulder and her carpal tunnel 



complaints.  The ALJ finds insufficient evidence in the medical records to support 
Claimant’s contention that her physical therapy for her shoulder injury caused, aggra-
vated or accelerated her carpal tunnel syndrome.
5. The test for distinguishing between an accidental injury and occupational disease 
is whether the injury can be traced to a particular time, place, and cause.  Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  “Occupational disease” is defined by 
Section 8-40-201(14), C.R.S. as:
 [A] disease which results directly from the employment or the condi-

tions under which work was performed, which can be seen to have 
followed as  a natural incident of the work and as a result of the ex-
posure occasioned by the nature of the employment, and which can 
be fairly traced to the employment as a proximate cause and which 
does not come from a hazard to which the worker would have been 
equally exposed outside of the employment.

7.  This section imposes additional proof requirements beyond that required 
for an accidental injury by adding the “peculiar risk” test; that test requires that the haz-
ards associated with the vocation must be more prevalent in the work place than in eve-
ryday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  
The existence of a preexisting condition does not defeat a claim for an occupational 
disease.  Id.  A claimant is entitled to recovery only if the hazards of employment cause, 
intensify, or, to a reasonable degree, aggravate the disability for which compensation is 
sought.  Id.  Where there is no evidence that occupational exposure to a hazard is a 
necessary precondition to development of the disease, the claimant suffers from an oc-
cupational disease only to the extent that the occupational exposure contributed to the 
disability.  Id.  Once claimant makes such a showing, the burden shifts to respondents 
to establish both the existence of a non-industrial cause and the extent of its contribu-
tion to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 
1992).
8. As found, Claimant has failed to show by a preponderance of the evidence that 
her employment with employer caused a disease that was a natural incident of the work 
and as a result of the exposure, resulted in an occupational disease to her right wrist.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for medical benefits for her right wrist condition as a result of the 
February 22, 2008 shoulder injury (W.C. No. 4-752-893) is denied and dismissed.
2. Claimant’s claim for workers’ compensation benefits resulting from an occupa-
tional disease involving her right wrist with a date of onset of October 17, 2008 (W.C. 
No. 4-774-030) is denied and dismissed.
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  __7/30/09__________



Keith E. Mottram

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-783-107

ISSUES

¬ Did Claimant prove by a preponderance of the evidence that she suffered an in-
jury arising out of and in the course of her employment with her employer?
¬ If Claimant did prove a compensable injury arising out of and in the course of her 
employment with employer, did Claimant prove by a preponderance of the evidence that 
she is entitled to temporary disability benefits beginning April 2, 2008 and continuing?
¬ If Claimant did prove a compensable injury, was Claimant responsible for her 
termination of employment pursuant to Sections 8-42-103(1)(g) and 8-42-105(4)?

FINDINGS OF FACT

1. Claimant is a 53 year old housekeeper who was employed with employer on April 
2, 2008. Claimant testified that while making a twin bunk bed, she was pulling sheets 
over a mattress when she fell backwards, grabbed a pair of Persian blinds and fell on 
the floor.  Claimant reported her injury to her employer on April 2, 2008.  Claimant testi-
fied that she contacted her supervisor and continued to clean for three hours until her 
supervisor arrived.  Claimant testified Ms. Reyes showed up and offered Claimant pain 
medication, but Claimant needed to keep working.  Claimant testified she continued to 
work until approximately 3:00 p.m. before going went downstairs to the office to report 
the broken blinds.  According to the Employee’s Report of Incident filled out by the em-
ployer and signed by Claimant on April 2, 2008, Claimant was making a twin bed and 
slid her feet into some slats so she could reach the bed, shen she started to get down, 
her foot stuck between the slats causing her to fall.  Claimant grabbed a window blind 
that gave was and in the process, she fell hitting and scratching her upper arm and el-
bow, and her knee crashed into the nightstand.  Claimant initially signed a statement for 
employer in which she denied needing medical treatment.  Claimant sought treatment 
the following day and was referred for medical treatment immediately.
2. Claimant was evaluated on April 3, 2008 at Colorado Mountain Medical, P.C. by 
Ms. Teik, a PA-C.  Ms. Teik noted Claimant fell at work the previous day and hit her right 
knee and her right upper arm on the edge of a table resulting in pain in her knee.  
Claimant underwent x-rays of the right arm and right knee, both of which were normal.  
Claimant was diagnosed with a scratched and bruised elbow and a bruised knee.  Ms. 
Teik noted that Claimant would like to go back to work if possible and requested that 
Claimant return if she is worsening or not getting better or having new symptoms.  
3. Claimant returned to work on April 4, 2008 and worked for two days before she 
was terminated from her employment with employer.  Claimant’s employment was ter-
minated because her work visa expired.  Claimant testified that she attempted to obtain 
medical treatment after her April 3, 2008 appointment, but her employer would not give 
her the insurance number for her to make an appointment.



4. On cross examination, Claimant testified that on April 2, 2008, Claimant fell off of 
the bunk bed and struck her knee on the floor.  This testimony is inconsistent with 
Claimant’s prior testimony and medical records.
5. Despite losing her employment visa, Claimant continued to work for her concur-
rent employer.  According to Claimant’s employment records from her concurrent em-
ployer, Claimant worked every day, including weekends, from April 3, 2008 through No-
vember 2, 2008 with the exception of October 4, 2008.  Claimant testified that she quit 
working for her concurrent employer in November 2008 because she could no longer do 
the work.  Claimant admitted, however, working for a local restaurant in December 2008 
and continued working there until February 2009.
6. Claimant sought treatment with Eagle Care Clinic on September 17, 2008 and 
reported that she fell eight (8) days ago causing increased swelling and bruising on the 
inner part of Claimant’s knee.  Claimant purportedly underwent x-rays which were nega-
tive and was provided with an Ace wrap and instructed to ice her knee.  Claimant re-
turned to Ms. Burns at Eagle Care Clinic on October 1, 2008 for follow up treatment to 
her right knee.  Claimant had previously been referred to physical therapy for a better 
brace, but Claimant never attended her appointment.  Claimant reported that the Ace 
bandage provided her with relief from her symptoms at work, but when she takes the 
Ace wrap off at night, she gets jolted awake with sharp, shooting pain.  Ms. Burns noted 
a slight bruise on the medial meniscal area location exactly.  Claimant was also tender 
on the medical meniscus and was very fearful when testing to see if there was any 
catching, that was reportedly negative.  Ms. Burns diagnosed a medial meniscus injury 
and grade 1 medial collateral ligament, which had improved but was not resolved.  Ms. 
Burns recommended a magnetic resonance image (“MRI”) of the knee to determine if 
there was a tiny tear of the medial meniscus, noting that there was not large tear ac-
cording to her exam, but Claimant was quite tender in the medial area.
7. Claimant returned to Eagle Care Clinic on May 1, 2009 with reports of right knee 
pain.  Claimant denied any specific accident or injury as causing the knee pain.  Claim-
ant had gone to physical therapy but reported that the physical therapy did not help her 
knee pain.
8. Claimant underwent an independent medical examination (“IME”) with Dr. Kelley 
on June 10, 2009.  Claimant reported to Dr. Kelley that she fell at work on April 1, 2008 
(sic) when she had a foot on each side of the bed, that one of her feet slipped and she 
fell off the bed, twisting her knee after her right foot got caught.  Claimant denied any 
intervening injuries to Dr. Kelley.  Dr. Kelley noted Claimant had a work related incident 
on or about April 1, 2008 that resulted in a contusion to her right knee.  Dr. Kelley noted 
Claimant continued working up until the medical visits of September 17, 2008.  Dr. Kel-
ley noted Claimant reported a new fall approximately eight (8) days prior to the Septem-
ber 17, 2008 visit to her treating physicians and opined that the fall appears to have 
caused a new injury to her knee leading the doctors now to suspect a meniscus tear.  
The ALJ finds the report from Dr. Kelley credible and persuasive.
9. Claimant testified at hearing that she went to the physician in September be-
cause she got more pain in her knee. Claimant testified she bumped a bed and got a 
bruise on her knee.  Claimant also testified that the told the physician at the September 
appointment that she hurt her knee a while ago.  Claimant denied having a new injury in 
September, but admitted developing more pain in her knee two (2) to three (3) months 



after the April 2, 2008 injury.  The ALJ finds Claimant’s testimony is not credible as it is 
not supported by the medical records and was internally inconsistent.  Claimant re-
ported to her physicians hitting her knee on a table or step ladder, but told Dr. Kelley 
she twisted her knee before falling on the floor.  
10. The ALJ credits the medical records from Eagle Care Clinic on September 17, 
2008, which noted Claimant had a slight bruise on the medial side of her knee, in the 
area where she reported pain and was tender.  The ALJ would note that a bruise is not 
expected to last for over five months from her April 2, 2008 incident.  Claimant’s testi-
mony that she bumped her knee on a bed is likewise not credible as it is not supported 
by the accident history she provided to her treating physician on September 17, 2008.
11. The ALJ also notes that Claimant was capable of working for her concurrent em-
ployer every day from the date of her April 2, 2008 incident through October 4, 2008, 
despite her purported problems with her right knee.  Claimant’s testimony that she quit 
working for her concurrent employer due to increased pain is also not credible in light on 
Claimant’s continuous work for the concurrent employer, and Claimant continuing to 
work after November 2008 with yet another new employer.  Claimant’s testimony that 
her pain increased two (2) to three (3) months after the April 2, 2008 incident is also 
found to be not consistent with a compensable injury arising out of and in the course of 
her employment on April 2, 2008.

CONCLUSIONS OF LAW

 1.  The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is  that leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of ei-
ther the rights of the injured worker or the rights of the employer.  Section 8-43-
201, C.R.S., 2006.  A Workers’ Compensation case is  decided on its merits.  Sec-
tion 8-43-201, supra.

 2. A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is  compensable if it “aggravates  accelerates  or com-
bines with“ a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra.

6. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-



flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).
7. As found, the ALJ credits the report of Dr. Kelley and finds that Claimant has 
failed to show that it is more probably true than not that she suffered an injury arising 
out of and in the course of her employment with employer on April 2, 2008.
8. Because the ALJ is denying Claimant’s claim for workers’ compensation benefits, 
the ALJ does not need to decide the other issues.

ORDER

 It is therefore ordered that:

Claimant’s claim for benefits  for an injury arising out of and in the course 
of her employment with employer on April 2, 2008 is denied and dismissed.

DATED:  July 27, 2009

Keith E. Mottram

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-597-998

ISSUES

¬ Whether Claimant is entitled to temporary disability benefits for the period of 
June 1, 2006 thought July 26, 2007?
¬ The parties stipulated to an average weekly wage (“AWW”) of $794.07 prior to 
the hearing. 
¬ The parties further stipulated that if TTD benefits are awarded, after taking credit 
for permanent partial disability (“PPD”) benefits paid to Claimant during the disputed pe-
riod of time, Claimant would be entitled to $10,091.23 in additional disability, without tak-
ing into consideration statutory interest.

FINDINGS OF FACT

 1. Claimant suffered an admitted injury to her neck, low back and left 
elbow on July 14, 2003 while employed with Respondent-employer when she fell 
down a flight of stairs while at work.  Claimant sought medical treatment with Dr. 
David Silva who placed Claimant at maximum medical improvement (“MMI”) as 
of June 1, 2006 with a 14% whole person impairment rating.  Dr. Silva provided 



Claimant with permanent work restrictions in the sedentary to light duty capacity.  
Respondents filed a final admission of liability (“FAL”) on June 14, 2006 based 
upon Dr. Silva’s rating and Claimant filed a timely objection to the FAL and Notice 
and Proposal to Select a Division-sponsored Independent Medical Examination 
(“DIME”).  

2. Respondents filed a Notice of Failed DIME negotiations on July 19, 
2006; however, Claimant did not file an application for a DIME until February 12, 
2007.  Claimant did not provide an explanation for the delay in filing the applica-
tion for DIME.  Respondents  apparently moved to strike Claimant’s application 
for DIME, however that motion was denied.  Claimant eventually underwent a 
DIME with Dr. Krebs on July 26, 2007.

3. Dr. Krebs noted Claimant complained of right foot and leg trouble, 
although Dr. Marsh had noted that Claimant’s  radicular symptoms were not re-
producible with provocative maneuvers.  Dr. Krebs provided the Claimant with a 
permanent impairment rating of 35% whole person for her lumbar spine under 
the AMA Guides, Third Edition Revised.  Claimant’s impairment rating included 
8% whole person for a specific disorder pursuant to Table 53(III)(A) and 26% for 
range of motion deficiencies.  Dr. Krebs also provided Claimant with a permanent 
impairment rating of 17% for the left lower extremity and 28% for the right lower 
extremity.  Dr. Krebs noted, however, that the lower extremity rating was not sup-
ported by appropriate anatomical studies and should not be included in Claim-
ant’s overall impairment rating.  Dr. Krebs also opined that Claimant was not at 
MMI for her work related injury.  Dr. Krebs noted that there was pathology found 
on the cervical spine scan consistent with degenerative changes  and “more at-
tention needs to be paid to the cervical spine and perhaps to the thoracic outlet 
issue.”  Dr. Krebs  also recommended a right lower extremity electromyography 
(“EMG“) study and a right hip magnetic resonance (“MR”) scan.

4. Respondents filed a general admission of liability (“GAL”) on August 
15, 2007 based upon Dr. Krebs finding the Claimant not at MMI.  The GAL admit-
ted for temporary disability benefits for the period of November 19, 2003 through 
May 31, 2006 and permanent partial disability benefits from June 1, 2006 though 
July 26, 2007.  Respondents admitted for temporary disability benefits beginning 
again on July 27, 2007 and continuing noting that Claimant was “no longer at 
MMI.”  Claimant filed an objection to the GAL on August 20, 2007.  Claimant filed 
an application for hearing on the issue of TTD benefits on March 4, 2009.

5. Claimant testified at hearing that she continues to treat with Dr. 
Silva and did not work, nor did she receive any additional compensation or bene-
fits, other than the admitted PPD benefits, during the period of June 1, 2006 
through July 27, 2007.  Claimant further testified that she believed she was on 
light duty restrictions and could not go back to work for her employer due to the 
fact that her employer went out of business.  Claimant testified that her work re-



strictions kept her from obtaining employment with other employers.  The ALJ 
finds Claimant’s testimony persuasive and credible.

6. The ALJ finds that Dr. Krebs DIME report opines that Claimant was 
never at MMI, despite the determination of MMI from Dr. Silva.  The DIME report 
documents that additional treatment and diagnostic testing is needed for Claim-
ant’s cervical spine and lower extremity symptoms.  The ALJ finds that Dr. Krebs 
revocation of MMI is based upon a determination that Claimant was never ap-
propriately placed at MMI due to the need for additional treatment and diagnostic 
testing, not based upon a worsening of Claimant’s  symptoms after being placed 
at MMI on June 1, 2006.

7. The ALJ finds that Claimant has not provided a reasonable basis for 
the delay in filing her Application for DIME for almost seven (7) months following 
the filing of the Notice of Failed IME negotiations.  The delay in filing the Applica-
tion for DIME further delayed Respondents ability to authorize the treatment nec-
essary for Claimant to reach MMI.  The ALJ also finds that Claimant did not im-
mediately request an award of TTD following the filing of the GAL in August, 
2007.  While nothing in the statute or rules  would necessarily require Claimant to 
request TTD benefits  within a reasonable period of time following the GAL, 
Claimant’s delay in the request for TTD resulted in almost two years of interest 
accruing against Respondents.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation.  Section 8-40-102(1), 
C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  A pre-
ponderance of the evidence is that leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its merits.  Sec-
tion 8-43-201, supra.  The ALJ’s factual findings concern only evidence that is disposi-
tive of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 
5 P.3d 385 (Colo. App. 2000).  
2. To prove entitlement to TTD benefits, claimant must prove that the industrial in-
jury caused a disability lasting more than three work shifts, that she left work as a result 
of the disability, and that the disability resulted in an actual wage loss.  PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires 
claimant to establish a causal connection between a work-related injury and a subse-
quent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  



The term disability, connotes two elements:  (1) medical incapacity evidenced by loss or 
restriction of bodily function; and (2)  impairment of wage earning capacity as demon-
strated by claimant's inability to resume her prior work.  Culver v. Ace Electric, 971 P.2d 
641 (Colo. 1999).  There is no statutory requirement that claimant establish physical 
disability through a medical opinion of an attending physician; claimant's testimony 
alone may be sufficient to establish a temporary disability.  Lymburn v. Symbios Logic, 
952 P.2d 831 (Colo. App. 1997).  The impairment of earning capacity element of disabil-
ity may be evidenced by a complete inability to work, or by restrictions which impair the 
claimant's ability effectively and properly to perform his regular employment.  Ortiz v. 
Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).  
3. As found, Claimant has shown that she was under restrictions when she was 
placed at MMI by the treating physician on June 1, 2006.  Claimant testified that these 
work restrictions kept her from obtaining employment with other employers.  Therefore, 
the ALJ finds that Claimant has shown that it is more probable than not that her work 
injury caused a medical incapacity resulting in an impairment of wage earning capacity 
as demonstrated by Claimant’s inability to resume her prior work.
4. Respondents argue that Claimant’s right to temporary disability benefits should 
be denied by the doctrine of laches based upon Claimant’s delay in applying for a DIME 
and applying for hearing on the issue of temporary total disability benefits following Re-
spondents filing an amended GAL after the DIME.  The ALJ is not persuaded.
5. Laches is an equitable defense which may be asserted where a party’s uncon-
scionable delay in asserting it’s legal right prejudices the opposing party’s defenses or 
causes the opposing party to detrimentally change its position.  Cullen v. Phillips, 30 
P.3d 828 (Colo. App. 2001); Bacon v. Industrial Claim Appeals Office, 746 P.2d 74 (Colo. 
App. 1987).  Laches may not be established by delay standing alone, and negligence 
does not bar recovery if both parties are at fault.  Stubbs v. Standard Life Association, 
125 Colo. 278, 242 P.2d 819 (1952).  Further, the prejudice “must necessarily result 
from reliance that is justifiable under the circumstance.”  City of Thornton v. Bijou Irriga-
tion Company, 926 P.2d 1 (Colo. 1996).
6. In this case, Respondents have not shown how they have been prejudiced by 
Claimant’s failure to assert her legal right to temporary disability benefits for almost two 
years, except that Respondents are subject to statutory interest on the unpaid benefits.  
Respondents have not shown that some defense may have been raised or witnesses 
may have been called to refute Claimant’s claim for temporary disability benefits if she 
had applied for hearing immediately after the filing of the GAL in August, 2007.
7. The ALJ notes, however, that Claimant did not timely request a DIME following 
the Notice of Failed DIME Negotiations.    Section 8-43-410(2) states in pertinent part:
 Every employer or insurance carrier of an employer shall pay 

interest at the rate of eight percent per annum upon all sums 
not paid upon the date fixed by the award of the director or 
administrative law judge for the payment thereof or the date 
the employer or insurance carrier became aware of an injury, 
whichever date is later.  Upon application and satisfactory 
showing to the director or administrative law judge of the 
valid reasons therefore, said director or administrative law 
judge, upon such terms or conditions as the director or ad-



ministrative law judge may determine, may relieve such em-
ployer or insurer from the payment of interest after the date 
of the order therefore….

 8. The ALJ notes  that during the disputed period of TTD, Claimant 
was still receiving PPD benefits  and was not without recourse following the 
DIME.  As found, Claimant did not offer a valid reason for the delay in filing the 
Application for DIME or the Application for Hearing on the issue of TTD benefits.  
As such, the ALJ finds that good cause exists  to relieve Respondents from their 
statutory obligation to pay interest on the TTD benefits not paid when due.  

ORDER

 It is therefore ordered that:

 1. Respondents shall pay Claimant TTD benefits for the period of 
June 1, 2006 through July 26, 2007 based upon the stipulated AWW.

2. The insurer is relieved from the obligation to pay interest to Claimant.
3. Respondents are entitled to a credit for all PPD payments paid to Claimant dur-
ing the June 1, 2006 through July 26, 2007 period.
All matters not determined herein are reserved for future determination.

DATED:  July 28, 2009

Keith E. Mottram

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-783-011 & 4-797-256

ISSUES

¬ Whether Claimant proved by a preponderance of the evidence that he suffered 
an injury arising out of and in the course of his employment on January 15 or January 
16, 2009?
¬ If Claimant did prove a compensable injury arising out of and in the course of his 
employment, did Claimant prove by a preponderance of the evidence that the medical 
treatment he has received is reasonable, necessary and related to Claimant’s industrial 
injury?
¬ If Claimant did prove a compensable injury arising out of and in the course of his 
employment, did Claimant prove by a preponderance of the evidence that he is entitled 
to temporary total disability (“TTD”) benefits beginning January 27, 2009 and continuing 
until terminated by statute or rule?
¬ The parties stipulated to an average weekly wage (“AWW”) of $1,489.70 at the 
time of the injury.



FINDINGS OF FACT

1.  Claimant is a 19 year-old male who was employed as a heavy diesel me-
chanic for employer working on semi-trucks.  Claimant began working for employer on 
September 15, 2008.  On January 15, 2009, Claimant pulled on a ladder and the ladder 
fell on Claimant’s right arm.  Claimant testified he reported this incident to his employer, 
but did not request medical treatment.  Claimant further testified he reported to work on 
January 16, 2009 and was prying a tire off a truck with a spoon when the spoon slipped 
out of the tire and he slammed his right elbow into a steel vise on a work bench.  A 
“spoon”, also known as a “golden spoon”, is a five and a half foot metal bar with copper 
on the bottom lip of the pry bar, used for prying tires off wheels.  Claimant testified that 
the spoon came out of the rim of the tire, causing him to fall backward.  Claimant was 
working with Mr. Green at the time of the incident, and testified that Mr. Green walked 
through after the incident and told Claimant to get up and go back to work.
2. Claimant’s job duties included using wrenches hammers, pry bars and a lot of 
other tools.  Claimant’s incident of January 16, 2009 took place inside the shop.  Claim-
ant usually worked outside the shop in the yard.  Prior to January 16, 2009, Claimant 
had worked in the shop approximately four (4) times prior to January 16, 2009.  Claim-
ant testified that following the ladder incident on January 15, 2009 he did not notice 
swelling in his arm.  Claimant testified he did notice swelling in his elbow after the Janu-
ary 16, 2009 incident.
3. Claimant reported his injury to his supervisor, Mr. Lopez.  On the date of the in-
jury, Claimant was taken to the hospital in Parachute, Colorado by Mr. Childress, the 
employer’s system operations manager.  Claimant was evaluated on January 16, 2009 
at the Grand River Health & Safety Center by Dr. Bair.  Claimant reported that on Janu-
ary 15, 2009 he tried to catch a ladder that was falling off a trailer that he tried to catch 
and hurt his elbow.  Claimant also reported to the physician that he was changing tires 
when a bar slipped and his arm slammed up against a table.  Dr. Bair noted on exami-
nation that the right elbow appeared normal other than a small swelling around the me-
dial epicondyle region and the proximal ulnar area.  Dr. Bair ordered x-rays that showed 
no evidence of fracture or dislocation.  Claimant was diagnosed with a sprain and a con-
tusion, released to return to work with no restrictions and instructed to follow up in one 
week.
4. Claimant followed up with the Grand River Health & Safety Center on January 
21, 2009 and diagnosed with a radial head fracture.  Claimant was given work restric-
tions of no use of the right upper extremity and referred for a computed tomography 
(“CT”) scan of the right elbow.  The CT scan was performed on January 23, 2009 and 
revealed moderate degenerative changes of the lateral elbow with cortical irregularity of 
the anterior radial head that was suspicious for acute fracture, but may represent 
chronic degenerative change, old fracture or osteonecrosis.  
5. Claimant was subsequently referred to Dr. Kopich.  The ALJ notes that Dr. 
Kopich’s initial medical record is dated January 4, 2009.  The ALJ interprets this report 
to contain a typographical error as the Claimant provides the physician of an accident 
history occurring “on the 16th” when he hit his elbow on a ladder and another incident 
while “busting a tire”.  The ALJ presumes that Dr. Kopich’s initial visit should be dated 
February 4, 2009.  Dr. Kopich noted that Claimant’s x-rays obtained in the emergency 



room appeared to show a radial head fracture.  Claimant denied any previous injury to 
his elbow.  Dr. Kopich recommended proceeding with the CT scan of the elbow and re-
quested the Claimant follow up with him “Monday or Tuesday”.  Claimant returned to Dr. 
Kopich on February 16, 2009 and Dr. Kopich noted he had a chance to review the CT 
scan and performed repeat x-rays.  Dr. Kopich opined that he believed Claimant had 
aggravated a pre-existing osteonecrosis as he did not see any evidence of an effusion 
on any of the x-rays that would make a fracture a less likely diagnosis.  Dr. Kopich noted 
that he believed Claimant’s discomfort was coming from immobilization and requested 
Claimant begin some gentle range of motion exercises for his elbow.
6. Claimant’s care was transferred to Dr. McLaughlin as of April 6, 2009.  Claimant 
reported to Dr. McLaughlin that he was working as a mechanic when a tire blew off a 
rim and he struck his right elbow on a vise behind him.  Dr. McLaughlin recommended 
repeat CT scans, a referral to an orthopedist and prescription medication for Claimant’s 
complaints of pain.  Claimant returned to Dr. McLaughlin on April 21, 2009 and reported 
he had missed his appointment with the orthopedist he was referred to and Dr. 
McLaughlin made a second referral to a different orthopedist, Dr. Huang.  Dr. McLaugh-
lin had reviewed his recent CT and his prior medical records and noted that the CT scan 
appeared to show an avascular necrosis (“AVN”) related to Claimant’s pre-existing con-
dition.  Dr. McLaughlin diagnosed Claimant with a right elbow injury at work with pre-
existing AVN.
7. Claimant was evaluated by Dr. Huang on April 30, 2009.  Claimant reported to Dr. 
Huang that he was replacing a tractor tire while at work when he slipped and hit his right 
elbow on a metal vice.  Dr. Huang noted Claimant had a previous injury to his elbow in 
2006 that was taken care of by Dr. Deering, who is in the same office as Dr. Huang.  
Claimant reported to Dr. Huang that he was currently experiencing pain, catching and 
crepitus in his right elbow.  Dr. Huang opined that Claimant may have aggravated his 
elbow with his new injury and recommended a magnetic resonance arthrogram to 
evaluate cartilage and loose bodies.  Dr. Huang noted that if the arthrogram showed a 
fragment or loose bodies, he would recommend surgery to clean it up.  Dr. Huang ob-
tained additional x-rays that showed possible radial head fracture which appeared to be 
old and depressed.  Dr. Huang also noted that the joint looked as though it may have 
had a previous injury.  Claimant underwent a magnetic resonance arthrogram on May 
12, 2009 that showed a nondisplaced radial head fracture, but no loose bodies.  The 
arthrogram also showed significant chondral damage along the posterior capitellum with 
chondromalacia of the radial capitellar joint.  
8. Claimant was re-evaluated by Dr. McLaughlin on May 13, 2009 who noted he 
had reviewed the CT scan from January 23, 2009 and recommended Claimant follow up 
with Dr. Huang to determine if the radial head fracture was a new finding.  Dr. McLaugh-
lin continued the Claimant on his physical therapy exercises and wrote a prescription for 
ibuprofen.  Claimant returned to Dr. Huang on June 4, 2009.  Dr. Huang had reviewed 
Claimant’s May 12 arthrogram and noted that the arthrogram did not identify any loose 
bodies.  Dr. Huang noted Claimant had a severe issue as he had significant chondral 
damage at such a young age and was not improving with a home exercise program.  Dr. 
Huang therefore recommended a formal physical therapy program with continued su-
pervision.  Dr. Huang noted that if Claimant’s formal physical therapy program did not 



give him significant amount of success, he may consider radial head excision or radial 
head arthroplasty to attempt to control the pain.
9. Claimant underwent an independent medical examination (“IME”) with Dr. Paz at 
the request of Respondents on June 2, 2009.  Dr. Paz noted that Claimant reported in-
juring himself on January 3 or January 4 when he was removing a tractor tire off of the 
rim of a wheel with a tire spoon.  The tire was laying flat on the ground and Claimant 
was standing bent over the tire and pulling backwards when the tire spoon unexpectedly 
slipped from the wheel and Claimant fell backwards.  Claimant told Dr. Paz that he 
stepped back several steps trying to catch his balance and impacted his elbow on a vise 
mounted on the table behind him.  Dr. Paz indicated that Claimant reported a prior injury 
to his right humerus as a result of a motorcycle accident.  Dr. Paz also testified at the 
hearing and opined that Claimant’s current condition was the natural progression of his 
pre-existing condition.
10. Claimant has a history of a prior injury to his right arm from a motorcycle accident 
occurring in 2005 for which Claimant received treatment with Dr. Deering.  Claimant tes-
tified that he injured his arm while riding his motorcycle when a branch caught his arm 
and pulled his arm backwards.  Claimant denied any trauma to the elbow in this inci-
dent.  Claimant received medical treatment for his arm from Dr. Deering and Dr. Findlay.  
In May, 2007, Dr. Findlay noted that Claimant was quite weak in his right arm compared 
to the left, and Claimant lacked full flexion or full extension of the right arm.  Claimant 
testified that he did not have any issues with his right arm after May, 2007.
11. Respondents presented the testimony of Mr. Lopez, a foreman for employer and 
Claimant’s supervisor.  Mr. Lopez had prior issues with Claimant’s father, when Claim-
ant’s father had worked for employer.  Mr. Lopez testified that he had reprimanded 
Claimant on January 15, 2009 because Claimant had asked for and was granted the 
day off, but later came to work and was working on a diesel that he was not authorized 
to work on.  Mr. Lopez testified that when he noticed Claimant working on January 15, 
2009, he sent Claimant home.  Mr. Lopez testified that the issue with Claimant being at 
work when he wasn’t supposed to be revolved around Claimant not communicating with 
his foreman and working where there was no one to direct his work.   
12. Respondents presented the testimony of Mr. Green, Claimant’s co-worker who 
was in the vicinity of Claimant at the time of the January 16, 2009 incident.  Mr. Green 
has been employed with employer for approximately one year.  Mr. Green is in charge 
of changing tires.  On January 16, 2009, Mr. Green demonstrated to Claimant how to 
use the golden spoon to remove a tire from the rim.  Mr. Green testified that in using the 
golden spoon, in order to pop a beed off the tire, you push the spoon away from your 
body.  After Mr. Green had demonstrated how to use the spoon, he turned and leaned 
over to grab a tire and heard Claimant say “ouch”.  When Mr. Green turned around, 
Claimant was holding his elbow next to the tire and said he hit his elbow on the table.  
Mr. Green testified that he had looked away from Claimant for approximately one sec-
ond and was only one to seven feet away from Claimant.  When Mr. Green turned 
around, Claimant was approximately four feet away from the table and the golden 
spoon was in the upright position.  Mr. Green also testified that the vise Claimant pur-
portedly hit with his elbow is located on the other side of the table, approximately ten 
(10) feet away.  Mr. Green testified he asked Claimant what had happened and did not 
get a clear response.  Mr. Green continued questioning Claimant regarding the accident 



and Claimant left the shop.  Mr. Green contacted Mr. Lopez and advised Mr. Lopez that 
he did not believe Claimant had injured himself on January 16, 2009.
13. On cross examination, Mr. Green acknowledged that Mr. Lopez and Claimant’s 
father had a moderate conflict.  Mr. Green testified that dismantling a tire does not take 
considerable skill.  Mr. Green testified that by using soap on the golden spoon, friction is 
reduced and it does not take much pressure to dislodge the tire from the wheel.  Mr. 
Green testified he showed Claimant how to use soap, but did not recall if the Claimant 
used soap on the tire he was taking apart.  Mr. Green testified that it takes less than one 
second to apply soap to the spoon.
14. Respondents presented testimony from Mr. B. Childress, a systems operations 
manager for employer.  Mr. Childress testified that he overheard Claimant talking to an-
other employee and Claimant had said that he hurt his arm falling out of a truck.  Mr. B. 
Childress testified Claimant was talking to Mr. McCarren, a driver, at the time of the 
conversation.  Mr. B. Childress filled out an incident report regarding this conversation 
he overheard.  The ALJ does not credit the testimony of Mr. B. Childress as the conver-
sation was only overheard in part, and Respondents did not call Mr. McCarren to testify 
regarding this conversation.
15. Respondents also presented the testimony of Mr. D. Childress, the safety officer 
for employer.  Mr. D. Childress testified that on January 16, 2009, Claimant reported in-
juring his right elbow.  Mr. D. Childress took Claimant to the Grand River Health and 
Safety Center.  While driving to Grand River Health and Safety Center, Claimant Mr. D. 
Childress testified he asked Claimant what had happened and Claimant reported that 
he overextended his elbow.  Mr. D. Childress admitted that employer has video cameras 
for the area where Claimant was working, but that the video cameras are not used to 
watch employees and the tapes are recorded over after three (3) days.  Mr. D. Childress 
testified that he went back to the shop and recreated the scene where the incident oc-
curred three and a half hours after the incident.  Mr. D. Childress also testified that the 
employer came out later and took additional photos.  This is in conflict with the testi-
mony of Mr. Green who testified that the photos in question were taken several weeks 
after the incident.
16. Claimant testified on rebuttal that the photos Mr. D. Childress identified as being 
taken on the day of the incident did not look like the area where he was injured on the 
date of his injury.  Claimant identified a 55 gallon drum that was not there on the date of 
his injury and indicated that the top of the table was cluttered.  Claimant testified that the 
tire and bar depicted in the pictures appeared to look like the tire and bar he would have 
been working on.  Based upon the testimony of Claimant and Mr. Green, the ALJ finds 
that the photos in question were likely taken some time after the incident by the insur-
ance company and were not the photos taken by Mr. D. Childress shortly after the vise 
incident.
17. Claimant testified that in pulling on the spoon, he would have had one foot on 
each side of the rubber tire and that Mr. Green was rolling tires out back when the injury 
happened.  Claimant later testified that he was standing on top of the tire and pulling 
hard with his right arm.  Claimant testified that the story his co-workers’ testified they 
overheard was misconstrued and he had told Mr. McCarren that he hurt his arm when a 
ladder was falling off a truck.  Claimant also testified that he believed that he had hit the 
vise on top of the table because his friend Danny had told him hit the vise.  Claimant fur-



ther testified that when the golden spoon slipped, it came straight out of the tire and 
Claimant dropped the bar.  Claimant testified that the spoon was only in two to three 
inches into the rim of the tire and was not all the way in the tire.
18. Claimant further testified that his father resigned from the employer on the Tues-
day before the incidents in question occurred.  When Claimant’s father resigned, Claim-
ant’s supervisor became Mr. Lopez.  Claimant was reprimanded and sent home on 
Wednesday.  The next day is when the ladder incident occurred (January 15, 2009) and 
the following day is when he hit his elbow after the spoon slipped our of the wheel rim 
(January 16, 2009).
19. The ALJ acknowledges a great deal of conflicts in the evidence in this case.  The 
crux of the conflicts in this case, however, stem from the discrepancies between Claim-
ant’s testimony and the testimony of Mr. Green.  Mr. Green was not shown to have a 
bias or prejudice in this case, other than he remains an employee for employer.  Mr. 
Green did not have an issue with Claimant’s father and did not have an interest in the 
outcome of this case.  Claimant testified that Mr. Green was outside the shop at the time 
of the incident, but Mr. Green testified he was no more than seven feet away and had 
turned from Claimant for less than one second.  In any event, the circumstances were 
such that Mr. Green questioned the circumstances surrounding the incident with Claim-
ant immediately and did not get a clear answer.  Additionally, while Claimant testified 
that the spoon slipped out of the tire, Mr. Green testified that the spoon was in the up-
right locked position.  The ALJ notes that Mr. Green does not have any interest in this 
case other than being a co-employee of Claimant.  Mr. Green testified that he immedi-
ately questioned how the incident occurred and did not receive a straight answer from 
Claimant.  Mr. Green also testified that the golden spoon was still in the rim of the tire 
and in the upright locked position.  Mr. Green further testified that it would have been 
impossible for Claimant to hit his elbow on the vise as the vise was located across the 
table from where Claimant was working.
20. The ALJ credits the testimony of Mr. Green over the testimony of Claimant.  The 
ALJ finds that the golden spoon did not slip out of the tire rim as Claimant testified and 
finds that Claimant did not strike his elbow on the vise.  The ALJ further finds that 
Claimant’s testimony that he struck his elbow on something steel, possibly the top of the 
table, is not credible in light of his previous testimony that he struck the vise and the tes-
timony of Mr. Green that the golden spoon remained in the rim of the tire.  The ALJ finds 
that Claimant has failed to prove that it is more probably true than not that he suffered 
an injury arising out of and in the course of his employment on January 16, 2009.
21. The ALJ does not credit the testimony of any Respondent witness other than Mr. 
Green.  The ALJ finds that Mr. Green’s testimony is in such direct conflict with Claim-
ant’s testimony that the injury in question could not occur in the way Claimant de-
scribed.
22. With regard to the ladder falling incident, the ALJ finds that Claimant did not re-
quest medical treatment following the incident and has failed to show that the medical 
he received was related to the ladder incident of January 15, 2009.  Therefore, the ALJ 
finds that Claimant has failed to show that it is more probably true than not that he suf-
fered an injury arising out of and in the course of his employment on January 15, 2009.

CONCLUSIONS OF LAW



1.   The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is  that leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of ei-
ther the rights of the injured worker or the rights of the employer.  Section 8-43-
201, C.R.S., 2006.  A Workers’ Compensation case is  decided on its merits.  Sec-
tion 8-43-201, supra.

 2.  A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is  compensable if it “aggravates  accelerates  or com-
bines with“ a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra.

3. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).
4. As found, the ALJ credits the testimony of Mr. Green over the testimony of 
Claimant.  The ALJ finds Claimant has failed to show that it is more probably true than 
not that Claimant suffered an injury arising out of and in the course of his employment 
on January 16, 2009.
5. As found, the incident involving the ladder falling on Claimant’s arm on January 
15, 2009 was insufficient to cause Claimant to need medical treatment.  Therefore, 
Claimant has failed to prove that the ladder incident of January 15, 2009 was sufficient 
to be considered a compensable injury under the Colorado Workers’ Compensation Act.

6. Because the ALJ is denying Claimant’s claim for compensation, the 
ALJ does not need to decide the other issues.

ORDER



 It is therefore ordered that:

1. Claimant’s claim for workers’ compensation benefits for an injury arising out of 
and in the course of his employment on January 15, 2009 (W.C. No. 4-797-253) is de-
nied and dismissed.
2. Claimant’s claim for workers’ compensation benefits for an injury arising out of 
and in the course of his employment on January 16, 2009 (W.C. No. 4-783-011) is de-
nied and dismissed.
All matters not determined herein are reserved for future determination.

DATED:  August 3, 2009

Keith E. Mottram

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-784-400

ISSUES

The sole issue determined herein is  compensability.  The parties stipulated 
to an average weekly wage of $313.89.  The parties stipulated that the insurer 
was liable to claimant for temporary total disability (“TTD”) benefits  for the peri-
ods February 2 through 5, March 13 through 16, and April 25, 2009 and continu-
ing until modified or terminated according to law.  The parties also stipulated that 
claimant was  entitled to temporary partial disability (“TPD”) benefits for the period 
March 16 through April 25, 2009, but they did not stipulate or litigate the amount 
of those benefits.

FINDINGS OF FACT

1. On July 2, 2008, claimant began work as  a courtesy clerk for the 
employer.  After six or seven months, claimant became a baker for the employer.  
She primarily worked the midnight shift.

2. On February 2, 2009, at approximately 1:30 to 1:40 a.m., claimant 
bent down to put pans of rolls  into the service case.  The service case had three 
boxes of frozen rolls placed on their sides on top of the service case.  Claimant 
pushed hard to get a pan to slide into the service case.  A full box of frozen steak 
rolls weighing about 25 pounds fell onto the back of claimant’s head.  Claimant 
immediately experienced pain in her head and neck.  She paged the night fore-
man.



3. At about 1:45 a.m., the night foreman called the bakery manager, 
Mr. Lindeman, at home and informed him that claimant had been injured.  Mr. 
Lindeman reported to work at approximately 2:10 a.m.  Mr. Lindeman observed 
three boxes  on top of the service case, but also saw another box of rolls  on the 
floor.  He saw a second service case behind the first service case, but no boxes 
were on top of the second case.  Mr. Lindeman testified that he had no problems 
with claimant’s credibility.

4. On February 4, 2009, Dr. Dickson at CCOM examined claimant, 
who reported that a 30-40 pound box fell six feet onto the back of her head.  Dr. 
Dickson noted a small palpable hematoma on the parietal occipital area.  She 
diagnosed closed head injury and cervical spine strain.  She recommended cer-
vical spine x-rays, which were normal.  She also recommended a brain computed 
tomography (“CT”) scan.  The February 8 CT was normal.

5. Dr. Dickson continued to provide conservative care for claimant.

6. On June 1, 2009, Dr. Hall performed an independent medical ex-
amination for claimant, who reported a history similar to the one that she pro-
vided to Dr. Dickson on February 4.  Dr. Hall diagnosed traumatic brain injury, 
cervical strain, and sleep disturbance.

7. Claimant has proven by a preponderance of the evidence that she 
suffered an accidental injury to her neck and head on February 2, 2009, arising 
out of and in the course of her employment.  Claimant’s testimony is  credible.  
The impeachment with the simple fact of felony convictions does not cause the 
trier-of-fact to disbelieve claimant’s testimony.  The convictions might or might not 
involve veracity.  Mr. Lindeman vouched for claimant’s  credibility.  The mecha-
nism of injury is quite plausible and even probable given that the full boxes were 
stacked on their sides on top of the case.  Mr. Lindeman’s  testimony gives  the 
trier of fact pause because he arrived about a half an hour later and saw three 
boxes on top of the case in addition to one box on the floor.  Nevertheless, this 
observation was made after the events  in question.  Mr. Bustamento’s observa-
tions were made hours after the events in question and have little relevance to 
the issues.  His layperson dramatic reenactment of the incident was not admitted 
into evidence due to the absence of sufficient foundation.  The photographs that 
were admitted into evidence support claimant’s alleged mechanism of injury.  She 
gave a consistent history to Dr. Dickson, who found the hematoma and provided 
treatment for the injuries.  

CONCLUSIONS OF LAW

1. Claimant must prove that she is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 



2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  Claimant must prove that an injury di-
rectly and proximately caused the condition for which benefits are sought.  Wal-
Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensa-
tion case are not interpreted liberally in favor of either claimant or respondents.  
Section 8-43-201, C.R.S.  A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

2. In determining credibility, the ALJ should consider the witness’ 
manner and demeanor on the stand, means of knowledge, strength of memory, 
opportunity for observation, consistency or inconsistency of testimony and ac-
tions, reasonableness or unreasonableness of testimony and actions, the prob-
ability or improbability of testimony and actions, the motives of the witness, 
whether the testimony has been contradicted by other witnesses or evidence, 
and any bias, prejudice or interest in the outcome of the case.  Colorado Jury In-
structions, Civil, 3:16.  As found, claimant has proven by a preponderance of the 
evidence that she suffered an accidental injury to her neck and head on February 
2, 2009, arising out of and in the course of her employment.  

ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of claimant’s reasonably necessary 
medical treatment by authorized providers for the work injury.

2. The insurer shall pay to claimant TTD benefits at the rate of 
$209.26 per week for the periods February 2 through 5, March 13 through 16, 
and April 25, 2009 and continuing until modified or terminated according to law.

3. The insurer shall pay interest to claimant at the rate of 8% per an-
num on all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future determina-
tion.

DATED:  August 5, 2009   

Martin D. Stuber
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-691-920

ISSUES

1. Whether Claimant has produced clear and convincing evidence to 
overcome Dr. Shenoi’s  DIME opinion that she suffered a 2% whole person im-
pairment rating.

 2. Whether Claimant has presented substantial evidence to support a 
determination that future medical treatment in the form of an EMG is reasonably 
necessary to relieve the effects  of her industrial injury or prevent further deterio-
ration of her condition pursuant to Grover v. Industrial Comm’n., 759 P.2d 705 
(Colo. 1988).

FINDINGS OF FACT

 1. On May 7, 2006 Claimant sustained a compensable injury to her 
lumbar spine during the course and scope of her employment with Employer.

 2. Respondents referred Claimant to Greeley Quick Care for medical 
treatment.  On May 12, 2006 Claimant visited Gregory Denzel, D.O. for an 
evaluation.  Claimant reported lower back pain with radicular symptoms into her 
lower extremities.

 3. Claimant received conservative medical treatment without obtaining 
significant benefits.  On July 12, 2006 she underwent an MRI of her lumbar 
spine.  The MRI revealed a disc protrusion at L5-S1 that possibly impinged the 
exiting right S1 nerve root.

 4. On April 23, 2007 Claimant underwent an evaluation with Rosalinda 
Pineiro, M.D.  Claimant explained that she was suffering from lower back pain 
and left leg numbness and weakness.  Based on Claimant’s symptoms, Dr. Pi-
neiro referred her for an EMG of her lower extremities.

 5. On May 3, 2007 Claimant underwent an EMG with Jeffrey Wunder, 
M.D.  Dr. Wunder noted that the results of the testing were abnormal and re-
vealed possible L5 nerve root irritation.  He thus referred Claimant for an epidural 
steroid injection.

 6. On June 5, 2007 Scott Hompland, D.O. performed the epidural 
steroid injection.  Because the injection failed to relieve Claimant’s symptoms, he 
subsequently performed an injection on Claimant’s SI joint.

7. On August 29, 2007 Claimant underwent a second MRI of her lum-
bar spine.  At an August 30, 2007 evaluation with orthopedic surgeon John Viola, 



M.D. he compared Claimant’s June 12, 2006 and August 29, 2007 MRI’s.  He 
concluded that the MRI’s were essentially unchanged.

 8. On November 7, 2007 Dr. Wunder issued a report noting that 
Claimant had been complaining predominantly of lower back pain and that 
Claimant had not suffered “significant lower extremity pain.”  Although numerous 
orthopedic surgeons had evaluated Claimant for possible spine surgery, Dr. 
Wunder did not recommend surgery.  At a subsequent evaluation with Dr. Wun-
der on November 21, 2007 Claimant continued to report predominantly lower 
back pain.

 9. On February 20, 2008 Dr. Wunder determined that Claimant had 
reached Maximum Medical Improvement (MMI).  He noted in his  impairment re-
port that Claimant continued to report lower back pain without any radiating pain 
or “associated neurological symptoms” into her lower extremities.  Dr. Wunder 
assigned Claimant a 15% whole person impairment rating.  The rating consisted 
of a 7% whole person rating for the lumbar spine pursuant to Table 53 II(c) of the 
AMA Guides, Revised Third Edition (AMA Guides), a 7% whole person impair-
ment for loss of lumbar spine range of motion and an additional 1% whole person 
impairment for lower extremity loss of sensation related to Claimant’s S1 nerve 
root irritation.  Dr. Wunder also recommended maintenance treatment in the form 
of medication for one year after MMI.

10. On March 26, 2008 Dr. Wunder issued an addendum report to his 
February 20, 2008 impairment rating.  He revised his rating from a 15% whole 
person impairment to a 10% whole person impairment.  Dr. Wunder apportioned 
5% of Claimant’s impairment rating because she qualified for a pre-existing Table 
53 rating under the AMA Guides.

11. Claimant returned to Dr. Wunder on September 3, 2008 and de-
scribed difficulties  with urinary incontinence.  He opined that Claimant did not 
have any evidence of progressive neurological deficits in her lower extremities 
and that her physical examination and radicular findings had not worsened since 
MMI.  Dr. Wunder determined that Claimant’s  urinary incontinence was likely re-
lated to her medication.

12. On April 29, 2008 Respondents filed a Final Admission of Liability 
(FAL) consistent with Dr. Wunder’s 10% whole person impairment rating.

13. On September 10, 2008 Claimant underwent a DIME with Ranee 
Shenoi, M.D.  Dr. Shenoi acknowledged that she did not have an opportunity to 
review all of Claimant’s  prior medical records.  She agreed with Dr. Wunder’s 
February 20, 2008 date of MMI.  She also agreed with Dr. Wunder’s  assignment 
of a 7% Table 53 II(c) impairment rating pursuant to the AMA Guides.  However, 
Dr. Shenoi assigned Claimant only a 1% whole person impairment rating for loss 
of range of motion to her lumbar spine.  Although she evaluated Claimant for 
possible impairment for radiculopathy based on loss of sensation in her right 



lower extremity, she ultimately concluded that Claimant suffered no impairment 
based on radicular complaints.

14. On September 18, 2008 Respondents filed an Application for Hear-
ing seeking to overcome Dr. Shenoi’s DIME opinion.  Respondents specifically 
challenged Dr. Shenoi’s failure to address apportionment for Claimant’s pre-
existing permanent impairment for her lumbar spine.

15. On October 23, 2008 Respondents conducted the evidentiary 
deposition of Dr. Shenoi.  Dr. Shenoi changed her opinion regarding Claimant’s 
permanent impairment and agreed with Dr. Wunder that a 5% apportionment for 
Claimant’s pre-existing condition was appropriate.  She also noted that Claim-
ant’s 1% range of motion impairment should be apportioned based on Claimant’s 
pre-existing range of motion loss.  Dr. Shenoi thus concluded that Claimant suf-
fered a 2% whole person impairment as a result of her May 7, 2006 industrial in-
jury.

16. On February 4, 2009 Respondents filed a FAL consistent with Dr. 
Shenoi’s impairment rating.  The FAL included a general award for post-MMI 
medical maintenance benefits.  Because Respondents had previously filed a FAL 
for a 10% whole person impairment rating, they sought to recover an overpay-
ment totaling $33,385.62.  However, because Claimant failed to receive one PPD 
check in the mail, Respondents reduced the overpayment request to $31, 
875.80.

17. Respondents retained Allison Fall, M.D. to perform an independent 
medical examination of Claimant.  Dr. Fall examined Claimant and generated re-
ports  dated December 19, 2008 and January 8, 2009.  She opined in her January 
8, 2009 report that Claimant had no objective evidence of a worsened condition 
since MMI and that Claimant’s symptoms related to bladder urgency were not 
causally related to her work injury.  Like doctors Wunder and Shenoi, Dr. Fall 
concluded that Claimant should be placed in the Table 53 II(c) category of the 
AMA Guides and receive a 7% whole person impairment.  Dr. Fall further agreed 
that 5% of Claimant’s impairment would be apportioned from the 7% rating be-
cause of her pre-existing lumbar spine condition.  Moreover, she also appor-
tioned the 1% rating for range of motion loss  because Claimant had a pre-
existing range of motion deficit.  Finally, Dr. Fall agreed with Dr. Shenoi that 
Claimant did not warrant an impairment rating for loss of sensation to her lower 
extremity.  Dr. Fall thus corroborated Dr. Shenoi’s  DIME opinion that Claimant 
suffered a 2% whole person impairment as a result of her industrial injury.

18. Claimant retained John S. Hughes, M.D. to conduct independent 
medical examinations.  Dr. Hughes examined Claimant on June 12, 2008 and 
January 8, 2009.  He testified at the hearing in this  matter.  Although Dr. Hughes 
acknowledged that Claimant did not warrant an impairment rating for range of 
motion loss  to her lumbar spine, he disagreed with doctors  Wunder, Shenoi and 
Fall that Claimant was subject to a Table 53 apportionment for her pre-existing 



condition.  Dr. Hughes explained that apportionment for a pre-existing Table 53 
rating requires objective medical documentation supporting a pre-existing Table 
53 rating prior to the date of injury.  To qualify for a Table 53 rating there must be 
six months of medically documented “pain and rigidity with or without muscle 
spasm.”  Dr. Hughes concluded that Claimant’s medical records prior to her in-
dustrial injury on May 7, 2006 did not constitute objective evidence of six months 
of medically documented pain and rigidity to her lumbar spine.

19. Claimant’s medical records reveal that she suffered lumbar spine 
pain and rigidity prior to her industrial injury.  Claimant’s documented lower back 
pain began on March 12, 2004 when she visited Lenore Lawson, D.C. for lower 
back and tailbone pain.  Claimant received manipulations and treatment for her 
lumbar spine pain from Dr. Lawson on March 12, 2004, March 15, 2004, March 
19, 2004, April 5, 2004, April 19, 2004, June 15, 2005 and June 22, 2005.  
Moreover, on October 5, 2006 Claimant underwent an independent medical ex-
amination with Rachel Basse, M.D. and reported that she suffered severe lower 
back pain in March and April 2006 that made it difficult for her to get out of bed.  
Finally, three days prior to Claimant’s industrial injury she sought chiropractic 
treatment for lower back pain from Morgan County Chiropractic.  Claimant noted 
on her intake form that her lower back pain began in March 2004.  

20. Claimant testified through an evidentiary deposition in this matter.  
She initially explained that she sought treatment with a chiropractor on each and 
every occasion when she had back pain prior to her May 7, 2006 industrial injury.  
However, when confronted with her statement to Dr. Basse that she was experi-
encing severe and debilitating pain in March and April 2006, she acknowledged 
that she did not seek treatment for these complaints of back pain in March and 
April 2006.  Claimant explained that she was “a very busy person” and that she 
did not have time to schedule a visit with a chiropractor in March and April 2006.

21. On June 10, 2009 the parties conducted the evidentiary deposition 
of Dr. Fall.  Dr. Fall reiterated that Dr. Shenoi properly apportioned Claimant’s 5% 
pre-existing Table 53 rating.  Dr. Fall explained that Claimant’s medical records 
confirmed a history of back pain beginning in March 2004 with waxing and wan-
ing complaints that continued through May 7, 2006.  She disagreed with Dr. 
Hughes’ technical interpretation in computing a pre-existing Table 53 rating.  Dr. 
Fall remarked that doctors  are permitted to use their clinical judgments  in assess-
ing whether a patient has  met the six-month criteria.  Because Claimant had re-
ported a history of lower back pain at various times from March 2004 through 
May 2006, Dr. Fall concluded that Claimant had met the six-month requirement 
for medically documented “pain and rigidity.”  Finally, Dr. Fall agreed with Dr. 
Shenoi’s range of motion computations and decision to apportion Claimant’s 
range of motion deficits because of a pre-existing condition.

22. Dr. Hughes testified at the hearing in this matter that when he ini-
tially assigned Claimant an impairment rating for radiculopathy, he proceeded 



through the grading categories and arrived at an impairment rating of 0%.  The 
rating was consistent with Dr. Shenoi’s findings.  However, based on the result of 
his computations, Dr. Hughes recalculated his  impairment rating for radiculopathy 
and chose different categories on the grading schemes with the intent that these 
categories would result in some impairment rating for Claimant.  In contrast, Dr. 
Fall testified that she disagreed with Dr. Hughes’ methodology for computing im-
pairment based on radiculopathy because the rating physician is not permitted to 
pick the gradation categories set forth under the AMA Guides with the intent of 
producing a certain impairment rating.

23. Dr. Hughes also testified that he recommended a repeat EMG for 
Claimant.  He noted that Claimant reported stumbling and reduced sacral range 
of motion between June 2008 and January 2009.  In contrast, Dr. Fall testified 
that she disagreed with Dr. Hughes’ recommendation that Claimant should un-
dergo a repeat EMG.  Dr. Fall explained that any radiculopathy resulting from 
Claimant’s industrial accident would have been present 21 days after May 7, 
2006.  Thus, the EMG that Claimant had on May 3, 2007 would have provided a 
fair and accurate picture of the radiculopathy caused by her industrial accident.  
Instead, Dr. Fall recommended medical maintenance care in the form of a stabili-
zation and conditioning program to increase and improve her symptoms and 
function.

24. Dr. Shenoi concluded that Claimant suffered a 7% whole person 
impairment rating as a result of her industrial injury.  However, she apportioned 
5% of Claimant’s impairment for her pre-existing lower back symptoms.  Dr. She-
noi thus concluded that Claimant suffered a 2% whole person impairment rating 
for her lower back as a result of her industrial injury.  Doctors Wunder and Fall 
agreed with Dr. Shenoi’s  determination and apportioned 5% of Claimant’s  im-
pairment rating because she qualified for a pre-existing Table 53 rating under the 
AMA Guides.  Because Claimant had reported a history of lower back pain at 
various times from March 2004 through May 2006, Dr. Fall concluded that Claim-
ant had met the six-month requirement for medically documented “pain and rigid-
ity.”  In contrast, Dr. Hughes determined that Claimant’s medical records prior to 
her industrial injury on May 7, 2006 did not constitute objective evidence of six 
months of medically documented pain and rigidity to her lumbar spine.

25. Claimant’s medical records reflect that she experienced waxing and 
waning lower back complaints  beginning in March 2004.  As documented in the 
reports from Dr. Lawson, there is clear objective evidence that Claimant was ex-
periencing lower back pain and symptoms throughout March 2004, April 2004, 
and June 2005.  Claimant further reported to Dr. Basse that she was experienc-
ing debilitating pain and symptoms in her lower back in March and April 2006.  
Only three days before her date of injury in the present claim Claimant sought 
medical treatment for lower back pain.  Consequently, Dr. Shenoi’s  determination 
that Claimant’s medical records reveal lumbar spine pain and rigidity for at least 
six months prior to her industrial injury constitutes a reasonable inference that 



warrants a 5% apportionment.  Dr. Hughes’ contrary opinion does not constitute 
clear and convincing evidence to overcome Dr. Shenoi’s DIME opinion.  Conse-
quently, Dr. Shenoi properly assigned Claimant a 2% whole person impairment 
rating pursuant to Table 53II(c) as a result of her May 7, 2006 industrial injury.

26. Dr. Shenoi determined that Claimant did not warrant an impairment 
rating for loss of sensation in her lower extremities based on the AMA Guides.  
Dr. Fall agreed with Dr. Shenoi’s computations  and rating.  In contrast, Dr. 
Hughes utilized a higher gradation of 40% for “decreased sensation with or with-
out pain which interferes with activity.”  Dr. Hughes testified that he initially util-
ized the 25% category assigned by Dr. Shenoi, but when his approach yielded no 
impairment, he recalculated his determination utilizing the higher gradation cate-
gory.  Dr. Fall explained that she disagreed with Dr. Hughes’ approach and noted 
that the assignment of severity categories on Table 10 is  discretionary with the 
rating physician.  Dr. Shenoi’s findings are consistent with the determination of 
Dr. Fall and the AMA Guides.  Dr. Hughes’ determination is thus a mere differ-
ence of opinion and does not constitute clear and convincing evidence to over-
come Dr. Shenoi’s rating conclusion regarding loss of sensation in the lower ex-
tremities.

27. Claimant has failed to present substantial evidence to support a de-
termination that an additional EMG constitutes reasonably and necessary medi-
cal treatment designed to relieve the effects of her industrial injury or prevent fur-
ther deterioration of her condition.  Dr. Hughes testified that he recommended a 
repeat EMG for Claimant.  He noted that Claimant reported stumbling and re-
duced sacral range of motion between June 2008 and January 2009.  However, 
Dr. Fall credibly explained that she disagreed with Dr. Hughes’ recommendation 
that Claimant should undergo a repeat EMG.  Dr. Fall persuasively commented 
that any radiculopathy resulting from Claimant’s industrial accident would have 
been present shortly after her May 7, 2006 industrial injury.  Thus, the EMG that 
Claimant had almost one-year after her accident would have provided a fair and 
accurate picture of the radiculopathy caused by her industrial accident.  Dr. Fall 
instead recommended medical maintenance care in the form of a stabilization 
and conditioning program to improve her symptoms and function.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits  by a preponderance of the evi-
dence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' Com-



pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' Com-
pensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is  disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Overcoming the DIME

4. In ascertaining the DIME physician’s opinion, the ALJ should con-
sider all of the DIME physician’s written and oral testimony.  Lambert & Sons, Inc. 
v. Industrial Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A DIME 
physician’s determination regarding MMI and permanent impairment consists of 
her initial report and any subsequent opinions.  In Re Dazzio, W.C. No. 4-660-
149 (ICAP, June 30, 2008); see Andrade v. Industrial Claim Appeals Office, 121 
P.3d 328 (Colo. App. 2005) (concluding that ALJ properly considered DIME phy-
sician’s deposition testimony where he withdrew his original opinion of impair-
ment after viewing a surveillance video).

 5. A DIME physician's  findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-
42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 
261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is evidence that 
demonstrates that it is  “highly probable” the DIME physician's  rating is  incorrect.  
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  
1998).  In other words, to overcome a DIME physician's opinion, “there must be 
evidence establishing that the DIME physician's determination is incorrect and 
this  evidence must be unmistakable and free from serious or substantial doubt.”  
Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  The mere differ-
ence of medical opinion does not constitute clear and convincing evidence to 
overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head 
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz v. 
Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000).

6. The Division of Workers’ Compensation has created Accreditation 
Guidelines to assist rating physicians in assessing permanent impairment in 



Colorado Workers’ Compensation cases.  The parties agreed at the hearing that 
the Accreditation Guidelines  in place at the time of Claimant’s injuries  require the 
rating physician to do the following regarding apportionment:

determine whether there is objective evidence to support a pre-
injury Table 53 rating.  The six-month time period under Table 53 
can be met by cumulative or consecutive episodes.  If a pre-injury 
Table 53 rating can be supported, it must be subtracted from the 
current Table 53 rating.

7. As found, Dr. Shenoi concluded that Claimant suffered a 7% whole 
person impairment rating as  a result of her industrial injury.  However, she appor-
tioned 5% of Claimant’s impairment for her pre-existing lower back symptoms.  
Dr. Shenoi thus concluded that Claimant suffered a 2% whole person impairment 
rating for her lower back as a result of her industrial injury.  Doctors Wunder and 
Fall agreed with Dr. Shenoi’s  determination and apportioned 5% of Claimant’s 
impairment rating because she qualified for a pre-existing Table 53 rating under 
the AMA Guides.  Because Claimant had reported a history of lower back pain at 
various times from March 2004 through May 2006, Dr. Fall concluded that Claim-
ant had met the six-month requirement for medically documented “pain and rigid-
ity.”  In contrast, Dr. Hughes determined that Claimant’s medical records prior to 
her industrial injury on May 7, 2006 did not constitute objective evidence of six 
months of medically documented pain and rigidity to her lumbar spine.

8. As found, Claimant’s medical records reflect that she experienced 
waxing and waning lower back complaints  beginning in March 2004.  As docu-
mented in the reports from Dr. Lawson, there is clear objective evidence that 
Claimant was experiencing lower back pain and symptoms throughout March 
2004, April 2004, and June 2005.  Claimant further reported to Dr. Basse that she 
was experiencing debilitating pain and symptoms in her lower back in March and 
April 2006.  Only three days before her date of injury in the present claim Claim-
ant sought medical treatment for lower back pain.  Consequently, Dr. Shenoi’s 
determination that Claimant’s medical records reveal lumbar spine pain and rigid-
ity for at least six months prior to her industrial injury constitutes  a reasonable in-
ference that warrants a 5% apportionment.  Dr. Hughes’ contrary opinion does 
not constitute clear and convincing evidence to overcome Dr. Shenoi’s DIME 
opinion.  Consequently, Dr. Shenoi properly assigned Claimant a 2% whole per-
son impairment rating pursuant to Table 53II(c) as a result of her May 7, 2006 in-
dustrial injury.

9. As found, Dr. Shenoi determined that Claimant did not warrant an 
impairment rating for loss of sensation in her lower extremities based on the AMA 
Guides.  Dr. Fall agreed with Dr. Shenoi’s  computations and rating.  In contrast, 
Dr. Hughes utilized a higher gradation of 40% for “decreased sensation with or 
without pain which interferes with activity.”  Dr. Hughes testified that he initially 
utilized the 25% category assigned by Dr. Shenoi, but when his approach yielded 



no impairment, he recalculated his  determination utilizing the higher gradation 
category.  Dr. Fall explained that she disagreed with Dr. Hughes’ approach and 
noted that the assignment of severity categories on Table 10 is discretionary with 
the rating physician.  Dr. Shenoi’s  findings are consistent with the determination 
of Dr. Fall and the AMA Guides.  Dr. Hughes’ determination is thus a mere differ-
ence of opinion and does not constitute clear and convincing evidence to over-
come Dr. Shenoi’s rating conclusion regarding loss of sensation in the lower ex-
tremities.

Medical Maintenance Benefits

 10.  To prove entitlement to medical maintenance benefits, a claimant 
must present substantial evidence to support a determination that future medical 
treatment will be reasonably necessary to relieve the effects of the industrial in-
jury or prevent further deterioration of her condition.  Grover v. Industrial 
Comm’n., 759 P.2d 705, 710-13 (Colo. 1988); Stollmeyer v. Industrial Claim Ap-
peals Office, 916 P.2d 609, 611 (Colo. App. 1995).  Once a claimant establishes 
the probable need for future medical treatment she “is  entitled to a general award 
of future medical benefits, subject to the employer's right to contest compensabil-
ity, reasonableness, or necessity.”  Hanna v. Print Expediters, Inc., 77 P.3d 863, 
866  (Colo. App. 2003); see Karathanasis v. Chilis Grill & Bar, W.C. No. 4-461-
989 (ICAP, Aug. 8, 2003).  Whether a claimant has presented substantial evi-
dence justifying an award of Grover medical benefits is one of fact for determina-
tion by the Judge.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 
919 P.2d 701, 704 (Colo. App. 1999).

 11. As found, Claimant has  failed to present substantial evidence to 
support a determination that an additional EMG constitutes  reasonably and nec-
essary medical treatment designed to relieve the effects of her industrial injury or 
prevent further deterioration of her condition.  Dr. Hughes testified that he rec-
ommended a repeat EMG for Claimant.  He noted that Claimant reported stum-
bling and reduced sacral range of motion between June 2008 and January 2009.  
However, Dr. Fall credibly explained that she disagreed with Dr. Hughes’ recom-
mendation that Claimant should undergo a repeat EMG.  Dr. Fall persuasively 
commented that any radiculopathy resulting from Claimant’s industrial accident 
would have been present shortly after her May 7, 2006 industrial injury.  Thus, 
the EMG that Claimant had almost one-year after her accident would have pro-
vided a fair and accurate picture of the radiculopathy caused by her industrial ac-
cident.  Dr. Fall instead recommended medical maintenance care in the form of a 
stabilization and conditioning program to improve her symptoms and function.     
 
 

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:



1. Claimant has failed to produce clear and convincing evidence to 
overcome Dr. Shenoi’s  determination that she suffered a 2% whole person im-
pairment rating.

2. Claimant is  not entitled to medical maintenance benefits in the form 
of a repeat EMG.  However, she is entitled to medical maintenance benefits in 
the form of a stabilization and conditioning program to improve her symptoms 
and function.

3. Any issues not resolved in this Order are reserved for future deter-
mination.

DATED: August 10, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-727-455

ISSUE

 The issue for determination is permanent total disability benefits. 

FINDINGS OF FACT

1. Claimant sustained an admitted low back injury on May 14, 2007.  Respondent 
filed a Final Admission of Liability on March 20, 2009, admitting for a 15% whole person 
permanent impairment rating and reasonable and necessary medical benefits after 
maximum medical improvement (MMI).  

2. Claimant reached MMI on February 11, 2009.  Claimant’s final diagnoses in-
cluded resolved L3-4 disk herniation and right L4-5 disk protrusion with probable disko-
genic pain with clinically consistent evidence of low-grade right L-5 radiculopathy as out-
lined by the EMG and by specialty evaluations.   Claimant’s MRI report dated June 1, 
2007 confirms the earlier herniated disk at L 3-4 and herniated disk L 4-5. 

3. A Functional Capacity Evaluation was performed on February 20, 2009.  Results 
indicated that Claimant has poor fine motor skills and is not qualified for assembly tasks 
of pieces in the one to four mm range. Claimant’s hand and pinch grip and his manual 
dexterity was “very poor.”  Claimant was ranked below the tenth percentile in most tests. 
Claimant was able to only ambulate for ten minutes during the treadmill test, when he 
reported increased back and right leg pain and opted not to complete the fifteen-minute 
test. The FCE was determined to be a valid test.  Claimant exhibited minimal symptom/



disability exaggeration behavior, which suggested “good demonstrated effort and valid 
results which can be used for medical and vocational planning.” 

4. On March 4, 2009, Dr. Quick issued permanent work restrictions of 25 pounds lift 
or carry, 35 pounds push or pull, bending occasionally, and alternate walk, sit, stand as 
tolerated.  Dr. Quick also prescribed Vicodin every four to six hours for pain.    

5. Claimant has not worked since the date of injury. Claimant believes he is unable 
to work due to his back and leg pain for which he takes Vicodin.  He testified that the 
Vicodin causes his hands to shake and feel weak, causing him to drop things, such as 
coffee cups.  Claimant is not able to read or write English well.  He cannot read an Eng-
lish newspaper, and must use a dictionary to complete job applications.  He can only 
use a computer in Arabic.    

6. Claimant testified that cold weather worsens his back pain. He also testified that 
he sleeps about two to three hours per night and must nap during the day.  He cannot 
drive for more than fifteen or twenty minutes without experiencing pain and stopping.  
Usually he can only sit for 10 minutes before he must stand up and take a break, or 
stand for two minutes before he must sit down.  Claimant testified he can only walk two 
blocks or ten minutes before he must stop and rest.  Claimant’s testimony is generally 
consistent with the information contained in the medical records. 

7. Claimant credibly testified that he has problems with gripping and grasping, writ-
ing, and using a keyboard or mouse.  He cannot wash clothes or vacuum, and his 
roommate must buy groceries.  He also testified that Dr. Quick told him he could not 
work.  Claimant has applied for jobs but has received no response.  

8. Cynthia Bartmann, Claimant’s vocational expert, credibly testified that Claimant 
was unable to earn wages in the Denver labor market due to his twenty-five pound lift-
ing restriction, limited ability to sit, stand, or walk, difficulty communicating in English, 
limited education, diminished manual dexterity based on the Functional Capacity 
Evaluation and frequent pain.  Bartmann’s testimony is credible.

9. Katie Montoya, Respondent’s vocational expert, testified that Claimant could 
earn wages, but she was not able to identify one job which was within Claimant’s re-
strictions or abilities, nor was she able to identify one specific employer that would be 
willing to hire Claimant. Montoya admitted that many of the job descriptions or catego-
ries which she produced did not apply to Claimant’s case because Claimant would be 
unable to perform them for various reasons.  Bartmann’s testimony is more persuasive 
than Montoya’s testimony.  

10. Bartmann testified that since Dr. Quick noted that Claimant’s permanent work re-
strictions included “alternate walk, stand and sit as tolerated.”  Dr. Quick was deferring 
to Claimant to determine how much walking, standing or sitting he felt he could tolerate.  
Claimant testified that he could walk about ten minutes before resting, which was cor-
roborated by the treadmill test of the FCE.  Claimant testified he could stand about two 



minutes before he needs to sit down, and he could walk about two blocks, or ten min-
utes before he needed to stop and rest.  Claimant’s testimony is consistent with what he 
reported to Bartmann and Montoya. Claimant’s testimony regarding how much standing, 
sitting, or walking he could tolerate is consistent with what he reported to his health care 
providers.  Many of the medical reports note the “consistency” of Claimant’s subjective 
reporting and objective findings.  Bartmann testified that based on Claimant’s limited 
abilities to walk, stand or sit, he was unable to perform many of the sedentary jobs typi-
cally found for people with back injuries, such as computer jobs or assembly/production 
positions or other light duty jobs.  Claimant also testified that he believed he could not 
work because of his pain and inability to sit, stand or walk for very long.  

11. Bartmann testified that Claimant’s limited manual dexterity, while not a medical 
restriction, severely impacts his ability to work.  Claimant’s poor performance on various 
grip tests noted in the FCE eliminates many assembly and production type positions for 
Claimant.  Claimant testified that Vicodin makes him sleepy, and he must nap during the 
day.  He also testified that Vicodin caused his hands to shake, so that he dropped 
things, which also affects his ability to grasp objects, such as pens, during the course of 
working, thereby negatively affecting his ability to earn wages.    

12. Neither vocational expert has identified a job that is reasonably available to 
Claimant under his particular circumstances and that he is capable of performing.  Al-
though Montoya testified that Claimant could work within the job categories of fork lift 
operator, team assembler, production, meat wrapper/packager, limited food preparation 
alternatives, and maybe lobby cleaning/attendant positions, when questioned about 
these specific positions, she admitted that Claimant could not perform any of them.  The 
forklift operator position exceeds the twenty-five pound lifting restriction and the job with 
MillerCoors is a “standing only” job, which Claimant cannot do.  For team assembler 
and production jobs, the job descriptions indicate the employee must be able to read 
instructions, presumably in English, which eliminates this job for Claimant.  Also, these 
positions, as well as the food preparation job, were eliminated for Claimant because of 
his poor performance on the hand portion of the FCE.   The chicken cutter and meat 
wrapper positions involve manual dexterity and exposure to cold that were factors that 
eliminated these jobs for Claimant.  The lobby cleaning/attendant position required lift-
ing more than 25 lbs. and standing beyond Claimant’s capabilities. The blind production 
job required up to 50 lbs. of lifting and exceeded Claimant’s sitting ability.

13. For every job category that Montoya claimed Claimant could perform, the job de-
scriptions indicated that Claimant could not in fact perform the full duties of these jobs.  
Montoya was not able to identify a single specific job that Claimant could perform, nor 
identify a specific employer that had a current job opening.  On cross-examination, she 
eliminated many of the job categories within which she claimed Claimant could perform.   
Montoya also admitted that it is “difficult” when you have “as tolerated” as a restriction, 
and that this restriction takes out a “full range of jobs.”  Bartmann testified that based 
upon her labor market research, no job is available for Claimant, and she testified as to 
why Claimant could not perform each job within the categories noted by Montoya. Bart-



mann testified that she did not conduct a labor market survey because Claimant is un-
employable. Bartmann’s testimony is more persuasive than Monotoya’s testimony.  

CONCLUSONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation.  Section 8-40-102(1), 
C.R.S.  A claimant in a workers’ compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  A pre-
ponderance of the evidence is that which leads a trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (Colo. 1979).   The facts in a workers’ compensation case are not in-
terpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A workers’ compensation case is decided on its 
merits.  Section 8-43-201, C.R.S. 

2. A claimant is permanently and totally disabled if he is unable “to earn any wages 
in the same or other employment.”  Section 8-40-201(16.5)(a), C.R.S. The burden of 
proof is on the employee to prove that he is unable to earn any wages in the same or 
other employment.  

3. Claimant is unable to earn wages in the same employment, or at his regular duty 
job.  Claimant’s regular job as a stocker requires lifting up to 125 lbs. occasionally, so 
this job is outside of his permanent work restrictions.    

4. Claimant’s twenty-five pound lifting restriction is not severely limiting, and the 
functional capacity evaluation, which was valid, placed Claimant in the light-medium 
work category. Permanent total disability, however, need not be proven by medical evi-
dence because PTD is based upon a claimant’s impaired access to the labor market, 
and not medical impairment.  Thus, permanent work restrictions imposed by a treating 
physician are not dispositive of permanent disability. Baldwin Construction, Inc. v. Indus-
trial Claim Appeals Office, 937 P.2d 895 (Colo.App. 1997); See also Danika Kukus v. 
Mesa Manor/Integrated Health Services, W.C. No. 4-339-275, (ICAO, October 14, 
2004).  Lay evidence, including a claimant’s testimony, may be sufficient to establish a 
claimant’s inability to earn wages.  Savio House v. Dennis, 665 P.2d 141 (Colo.App. 
1983).  Vocational experts are competent to express opinions concerning the impact of 
medical restrictions on the claimant’s ability to find employment, and the weight to be 
accorded such expert vocational testimony is a matter within the sole province of the 
Judge as fact-finder.  Chambers v. CF & I Steel Corp., 757 P.2d 1171 (Colo.App. 1998); 
Judy Finch v. Eastman Kodak/Proex Photo, W.C. No. 4-374-362, (ICAO, October 26, 
2004). 

5. In determining whether the claimant is unable to earn any wages, the Judge must 
consider a number of “human factors.”  Christie v. Coors Transportation Co., 933 P.2d 
1330 (Colo. 1997).  These factors include the claimant’s physical condition, mental abil-



ity, age, employment history, education, and the “availability of work” the claimant can 
perform.  Weld Co. School District RE-12 v. Byrner, 955 P.2d  550 (Colo. 1998).   The 
limited fine manual dexterity shown on the FCE, whether or not it is due to current use 
of Vicoden, is one such “human factors.” Bartmann testified credibly that Claimant is not 
able to earn any wages due to his permanent work restrictions, particularly the alternat-
ing restrictions, as well as other human factors.  Claimant’s English is limited. Claimant’s  
limited ability to communicate in English eliminates many jobs that require reading in-
structions or using a computer.  

6. The Judge is required to determine whether it is more probable than not that the 
claimant is capable of earning wages.  Duran v. MG Concrete, Inc., W.C. No. 4-222-069 
(ICAO, September 17, 1998); Bonds v. Skyline Fire Protection District, W.C. No. 4-111-
529 (ICAO, December 5, 1995).  This standard necessarily requires the Judge to predict 
the claimant’s future employment prospects.  Byouk v. Industrial Commission, 106 Colo. 
430, 105 P.2d 1087 (1940).   No jobs have been identified that Claimant can perform on 
a regular basis. Based upon all of the evidence presented at hearing, as well as the cur-
rent economic climate, Claimant is not presently capable of employment and earning a 
wage.

7. Claimant has established by a preponderance of the evidence that, at the time of 
the hearings, he was unable to obtain employment and earn a wage.  Claimant is per-
manently and totally disabled.  
.      

ORDER

 It is therefore ordered that Respondent shall pay Claimant permanent total 
disability benefits commencing February 11, 2009. Respondent may credit any 
temporary disability benefits paid for periods after February 11, 2009, and any 
previous payments of permanent partial disability benefits. Respondent shall pay 
interest to Claimant at the rate of 8% per annum on all amounts of compensation 
not paid when due.

DATED:  August 10, 2009

Bruce C. Friend, Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-727-008

ISSUES

 The issues determined herein are maximum medical improvement 
(“MMI”), medical benefits, and permanent partial disability (“PPD”) benefits.



FINDINGS OF FACT

1. In February 2007, claimant began work as an installer for the employer.  

2. On May 29, 2007, claimant sustained an admitted industrial injury to his left knee 
and coccyx.  He first experienced left knee pain.  His knee then buckled, causing claim-
ant to fall onto his coccyx.

3. On June 1, 2007, Susan Dern, D.O., examined claimant, who reported injuring 
his left knee and “tailbone,” but denied having any low back pain.  

4. On June 18, 2007, Dr. Dern reexamined claimant and found that his coccyx pain 
had resolved.  Claimant continued to have left knee pain.

5. A June 11, 2007, magnetic resonance image (“MRI”) showed a medial meniscus 
tear and chondromalacia.

6. On June 25, 2007, Dr. Ciccone performed surgery on the left knee.

7. On October 24, 2007, Dr. Castrejon examined claimant and noted a mildly antal-
gic gait.

8. On November 8, 2007, claimant reported to Dr. Castrejon that he suffered in-
creased low back pain.

9. December 6, 2007, surveillance video showed claimant bending freely at the 
waist.  

10. On January 11, 2008, Dr. Castrejon concluded that claimant’s low back problems 
were not caused by his May 29, 2007 accident.  In reaching that conclusion, Dr. Castre-
jon explained that claimant’s low back problems are in a different location than his coc-
cyx injury, claimant did not report any low back pain until November 2007, and claimant 
suffered a low back injury in 1985 while working for a different employer.  On January 
16, 2008, Dr. Castrejon opined that claimant’s altered gait “is not to the degree that 
would directly result in back pain.”  
11. On January 31, 2008, Allison Fall, M.D., performed an independent medical ex-
amination (“IME”) for respondents.  She concluded that claimant’s coccyx injury had re-
solved and his low back problems are not work-related.  Dr. Fall agreed with Dr. Castre-
jon’s opinion that claimant’s low back problems were not caused by his left knee injury.  
On February 4, 2008, Dr. Fall opined that claimant ambulated normally in the surveil-
lance footage from December 6, 2007.  Dr. Fall concluded that claimant reached MMI 
on November 8, 2007, with 8% permanent impairment of the left leg.  She recom-
mended post-MMI treatment for three months, in addition to possible cortisone injec-
tions.



12. On March 11, 2008, Dr. Castrejon, the authorized treating physician, determined 
that claimant reached MMI.  He determined 14% left lower extremity impairment based 
upon the surgery and range of motion deficits.  Dr. Castrejon recommended home exer-
cises, medications, and repeat injections after MMI.

13. On May 22, 2008, Dr. O’Brien examined claimant.  He agreed that claimant was 
at MMI.  He concluded that viscosupplementation was not related to the work injury.

14. Claimant returned to work as an auto technician and as a parts salesman for an 
auto parts store.

15. On August 20, 2008, Dr. Weinstein examined claimant and recommended Syn-
visc injections for the left knee.

16. On November 10, 2008, Lynne Fernandez, M.D., performed a Division Inde-
pendent Medical Examination (“DIME”).  Dr. Fernandez determined that claimant 
reached MMI on March 11, 2008.  Dr. Fernandez measured 7% impairment for left knee 
range of motion loss; however, the uninjured right knee had 4% loss.  Consequently, Dr. 
Fernandez determined 3% impairment for left knee range of motion loss.  He deter-
mined 14% left lower extremity impairment based upon the surgery and arthritis.  Dr. 
Fernandez determined a total 17% impairment of the left lower extremity due to the 
work injury.  Dr. Fernandez also determined that claimant’s coccyx injury resolved with-
out impairment and that his low back problems are not work-related.  Dr. Fernandez 
noted the absence of temporal association of the low back pain after the accident and 
the absence of radicular or disc pathology.  Dr. Fernandez recommended Synvisc or 
cortisone injections and 6 months of anti-inflammatory medications for the left knee. 

17. On December 26, 2008, Pinnacol Assurance filed a final admission of liability for 
PPD benefits based upon 17% of the left leg and for post-MMI medical benefits.  

18. On April 6, 2009, Dr. Hall performed an IME for claimant.  Dr. Hall noted that it 
was difficult to differentiate the low back from the coccyx.  Dr. Hall concluded that claim-
ant had injured his low back in the work accident.  Because claimant needed treatment 
for the low back, Dr. Hall concluded that claimant was not at MMI.  Dr. Hall also dis-
agreed with the DIME determination of only 3% impairment for range of motion loss by 
subtracting the 4% loss in the uninjured right leg.

19. On June 3, 2009, Dr. Fall wrote a letter to disagree with Dr. Hall.  She noted that 
one could distinguish the low back from the coccyx.

20. On June 22, 2009 Dr. Fall testified by deposition that she agrees with the DIME 
physician’s opinions regarding causation, MMI, and permanent impairment.  She ex-
plained that the coccyx injury had healed and claimant later developed the low back 
pain.  She also explained that Dr. Fernandez’s comparison of the left knee range of mo-
tion to the contralateral side was expressly encouraged by the Division of Workers’ 



Compensation Level II curricula.  She noted that her measurement of flexion was the 
same as that measured by Dr. Fernandez.  

21. The opinions of Dr. Fernandez, Dr. Fall, and Dr. Castrejon are persuasive and 
credible.  The opinions of Dr. Hall are not persuasive.

22. Claimant has failed to prove by clear and convincing evidence that the MMI de-
termination by the DIME, Dr. Fernandez, is incorrect.  Claimant’s testimony, in and of 
itself, appears truthful about his own perceptions.  Claimant, however, must show that it 
is highly probable that the DIME determination is incorrect.  Dr. Fernandez, Dr. Castre-
jon, and Dr. Fall all agree on the MMI date.  Dr. Hall’s contrary opinion does not demon-
strate that it is highly probable that the DIME is incorrect.  Claimant suffered a coccyx 
contusion, but that resolved.  Claimant had preexisting low back problems.  Although 
claimant might confuse the coccyx and the lumbar spine, the physicians did not confuse 
the areas.  Claimant had only mildly altered gait, which was unlikely to lead to low back 
problems.  The December 6, 2007, surveillance video showed claimant bending freely 
at the waist.  The trier of fact cannot find, free from serious or substantial doubt, that the 
DIME’s determination that the increased low back complaints were not related to the 
work injury is incorrect.  The left knee condition is stable and needs only post-MMI main-
tenance treatment, as admitted by the insurer.  

23. Claimant has failed to prove by a preponderance of the evidence that he sus-
tained permanent impairment not expressed on the schedule of disabilities.  He suffered 
17% impairment of the left leg, as determined by Dr. Fernandez and admitted by the in-
surer.  The record evidence demonstrates that Dr. Fernandez appropriately measured 
range of motion loss against the unaffected extremity.  

CONCLUSIONS OF LAW

1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination 
of the DIME with regard to MMI shall only be overcome by clear and convincing 
evidence.   The determination of the DIME concerning the cause of the claimant's 
impairment is binding unless overcome by clear and convincing evidence. See 
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998); Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-278 (Industrial Claim 
Appeals Office, October 29, 1999).  A fact or proposition has been proved by 
"clear and convincing evidence" if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Metro 
Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  In this case, 
the DIME, Dr. Fernandez, determined that claimant was at MMI on March 11, 
2008.  Consequently, claimant must prove by clear and convincing evidence that 
this determination is incorrect.  

2. “Maximum medical improvement” is defined in Section 
8-40-201(11.5), C.R.S. as:



A point in time when any medically determinable physical or mental 
impairment as a result of injury has become stable and when no 
further treatment is reasonably expected to improve the condition.  
The requirement for future medical maintenance which will not sig-
nificantly improve the condition or the possibility of improvement or 
deterioration resulting from the passage of time shall not affect a 
finding of maximum medical improvement.  The possibility of im-
provement or deterioration resulting from the passage of time alone 
shall not affect a finding of maximum medical improvement.

Reasonable and necessary treatment and diagnostic procedures are a prerequisite 
to MMI.  MMI is largely a medical determination heavily dependent on the opinions 
of medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 
4-410-548, & 4-410-551 (Industrial Claim Appeals  Office, February 1, 2001).  As 
found, claimant has failed to prove by clear and convincing evidence that the 
MMI determination by the DIME, Dr. Fernandez, is incorrect.  

3. Section 8-42-107, C.R.S., sets forth two different methods of com-
pensating medical impairment.  Subsection (2) provides a schedule of disabilities 
and Subsection (8) provides a DIME process for whole person ratings.  The 
threshold issue is application of the schedule and this is a determination of fact 
based upon a preponderance of the evidence.  The application of the schedule 
depends upon the “situs of the functional impairment” rather than just the situs of 
the original work injury.  Langton v. Rocky Mountain Health Care Corp., 937 P.2d 
803 (Colo. App. 1996); Strauch v. PSL Swedish Health Care System, 917 P.2d 
366 (Colo. App. 1996).  As found, claimant has failed to prove by a preponder-
ance of the evidence that he sustained permanent impairment not expressed on 
the schedule of disabilities.  He suffered 17% impairment of the left leg, as de-
termined by Dr. Fernandez and admitted by the insurer.  

ORDER

 It is therefore ordered that:

1. Claimant’s request for additional medical treatment to achieve MMI 
is denied and dismissed. 

2. Claimant’s request for additional PPD benefits  is  denied and dis-
missed.

3. The issues  of temporary disability benefits and disfigurement bene-
fits were preserved without prejudice for possible future determination.

DATED:  August 11, 2009  Martin D. Stuber, Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-779-033

ISSUE

¬ Should Claimant’s average weekly wage (AWW) include the cost of continuing 
her Employer-sponsored health insurance under the Consolidated Omnibus Budget 
Reconciliation Act (COBRA) when she is receiving medical care at no cost through 
Medicaid? 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the Judge enters the follow-
ing findings of fact:

1. Claimant worked for Employer when she sustained an admitted work-related in-
jury.  
2. After Employer terminated Claimant, her Employer-provided health insurance 
benefits expired on January 31, 2009.  Claimant received a notice that she was eligible 
to continue health insurance under the Employer’s health insurance plan through CO-
BRA.  Claimant inquired into other health insurance plans that were equivalent but did 
not enroll into another plan due to high costs. 
3. The Judge adopts the stipulation of the parties that the amount to continue 
Claimant’s health insurance coverage through COBRA was $1309.51 per month.  This 
equates to an increase of $302.19 per week in Claimant’s AWW.  
4. Claimant testified that she applied for and accepted medical care for her family 
through Medicaid.  Claimant’s Medicaid coverage was effective February 1, 2009.  
Claimant has no out of pocket expenses for her medical care through Medicaid.  
5. Medicaid is government-funded medical care that is effectively a substitute for 
health insurance coverage for indigent and low-income individuals and their families.  
Based on Claimant’s testimony, the Judge finds that Claimant’s Medicaid coverage pro-
vides for her family’s medical care needs in a manner similar to or lesser than Claim-
ant’s previous Employer-provided health insurance plan that could have been obtained 
through COBRA.

CONCLUSIONS OF LAW

 Based on the foregoing findings of fact, the Judge draws the following 
conclusions of law:

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Section  8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employ-
ers, without the necessity of litigation.  Section 8-40-102(1), C.R.S.  The facts in a 



workers’ compensation case must be interpreted neutrally, neither in favor of the 
rights of the claimant nor in favor of the rights of respondents.  Section 8-43-201, 
C.R.S. 
 
2. A Workers' Compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The Judge's factual findings concern only evidence that is dispositive of the is-
sues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. Section 8-42-102, C.R.S. provides various methods of calculating the average 
weekly wage.  Section 8-40-201(19)(b), C.R.S., requires the calculation of an injured 
employee's AWW to include: 

[T]he amount of the employee's  cost of continuing the Employer's 
group health insurance plan and, upon termination of the continua-
tion, the employee's cost of conversion to a similar or lesser insur-
ance plan ….

4. The purpose of Section 8-40-201(19)(b), supra, is to ensure that the 
employee has funds available to purchase health insurance.  Schelly v. Industrial 
Claim Appeals Office, 961 P.2d 547, 549 (Colo. App. 1997).  A claimant's AWW 
shall include the cost of continuing the employer's health coverage pursuant to 
COBRA, and, when that coverage ends, the cost of converting to similar or lesser 
coverage.  Stegman v. Sears, W.C. No. 4559482 & 4483695 (ICAO July 27, 
2005). 

5. In Schelly v. Industrial Claim Appeals Office, supra, the court held 
that claimant’s cost of converting her coverage to Medicare after the COBRA pe-
riod expired was properly included in her AWW.  The court found that “[t]here is 
no provision excluding Medicare from the phrase “similar or lesser plan” in the 
statute.  Id.  Thus, where a claimant eventually purchases similar or lesser health 
insurance individually, or through a different employer or Medicare, then the 
AWW should be adjusted accordingly, as should the benefit amount for the re-
mainder of the benefit period.  Sears Roebuck & Co. v. Industrial Claim Appeals 
Office, 140 P.3d 336 (Colo. App. 2006).    
 

6. Medicaid provides “medical and remedial care and services for in-
dividuals  and families whose income and resources are insufficient to meet the 
costs of such necessary services….” Section 25.5-4-102, C.R.S.  Like Medicare, 
Medicaid is  a government funded medical care program that is effectively a sub-
stitute for health insurance coverage for indigent and low-income individuals and 
families.  The Judge finds that Claimant medical needs are adequately covered 
by Medicaid.  



          7.      Because Claimant terminated continuation of her Employer’s group 
health insurance plan when she rejected coverage through COBRA, Claimant’s 
AWW should include Claimant’s cost of conversion to a similar or lesser insur-
ance plan.  See section 8-40-201(19)(b), C.R.S; see Schelly v. Industrial Claim 
Appeals Office, supra.  By accepting medical care coverage through Medicaid at 
no cost, Claimant converted to a similar or lesser insurance plan at no cost.  
Thus, because Claimant pays nothing for similar or lesser medical coverage, the 
Judge concludes that Claimant’s AWW should not be increased.  

        8.        Claimant argues that the term “cost” in Section 8-20-201(19)(b) im-
plies that the legislature intended to exclude free medical care plans  like Medi-
caid from consideration as a “similar or lesser plan.”  The Judge does not agree.  
Here, Claimant is receiving medical care that is similar to or lesser than the cov-
erage she could have received through COBRA.  The purpose of section 8-40-
201(19)(b), C.R.S., is to ensure that an employee will have funds available to 
purchase health insurance.  Schelly v. Industrial Claim Appeals Office, 961 P.2d 
547 (Colo. App. 1997).  By accepting no-cost health care through Medicaid, 
Claimant has no need for additional funds to purchase health insurance.  The 
fact that Medicaid is a government-funded program for which Claimant pays 
nothing does not change this result.  
 

ORDER

 It is therefore ordered that:

Claimant’s request to increase her average weekly wage to reflect the cost of 
continuing her Employer-provided health insurance coverage through COBRA is 
hereby denied and dismissed with prejudice. 

All matters not determined herein are reserved for future determination.

DATED:  August 11, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-652

ISSUE

The issue for determination was temporary partial disability benefits. 
Claimant seeks  temporary partial disability from September 19, 2008, until termi-



nated by statute. The current date of maximum medical improvement (MMI) is 
February 27, 2009.

The parties stipulate that Claimant has an average weekly wage (AWW) of 
$956.78.  This figure does not include the value of lodging and of health insur-
ance.  Any additions to the average weekly wage due to these figures are re-
served for later determination.

FINDINGS OF FACT

1. On September 19, 2008, Claimant was operating a heavy piece of equipment 
when he was rear ended by a D-9 Dozer.  He suffered injuries to his neck, low back, left 
upper extremity and left lower extremity.  Claimant was working on a military project in 
Kansas at the time of the accident.  ESIS filed a General Admission of Liability on June 
24, 2009.
2. Claimant testified credibly that following the accident he was only able ot lift 
twenty pounds. As part of his heavy equipment operator duties, Claimant would help out 
on the ground, which required lifting over 20 pounds.  Claimant missed work following 
the accident in order to attend doctor and therapy appointments.
3. From September 20, 2008, to February 27, 2009 (a period of 161 days), Claim-
ant earned $19,321.18 in wages. At the stipulated Average Weekly Wage, Claimant 
would have earned $22,005.94 ($956.78 / 7 = $138.33 average daily wage.  $136.68 X 
161 days = $22,005.94). During this period of disability, Claimant suffered a wage loss 
of $7,801.57.  

CONCLUSIONS OF LAW

 Claimant has established by a preponderance of the evidence that, due to 
this  compensable injury, he was not able to perform the full duties  of his  employ-
ment.  Claimant missed time from work to attend medical and therapy appoint-
ments.  Claimant sustained a temporary impairment of earning capacity during 
the healing period before MMI. Claimant’s injury resulted in a disability. Section 8-
42-103(1), C.R.S.  Temporary partial disability benefits  are payable at a rate of 
two-thirds of the difference between Claimants average weekly wage at the time 
of the injury and his average wage during the continuance of the temporary par-
tial disability.  Section 8-42-106(1), C.R.S. 

 The difference between Claimant’s average weekly wage at the time of the 
injury and the average wages from September 20, 2008, to February 27, 2009, 
was $7,801.57.  Two-thirds of that difference is $1,789.54.  

 Insurer is liable for interest at the rate of eight percent per year on any 
amount not paid when due.  Section 8-43-410, C.R.S. 

ORDER



 It is therefore ordered that Insurer shall pay Claimant temporary partial 
disability benefits for the period from September 20, 2008, to February 27, 2009, 
in the amount of $1,789.54 plus statutory interest

All matters not determined herein are reserved for future determination.

DATED:  September 12, 2009

Bruce C. Friend, Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-772-811

ISSUES

The issues scheduled for determination at hearing were:

(1) Whether Claimant established an occupational disease arising out of the course 
and scope of his employment; 

(2) Medical Benefits;
(3) Average weekly wage; 

(4) Whether the proposed surgery recommended by authorized treating physician, 
Thomas G. Mordick, II, M.D., is reasonable, necessary, and related;

(5) Change of physician for violation of Section 8-43-404(5)(a)(1)(A), C.R.S., and 
DOWC Rule 8-2; and,

(6) Apportionment.

FINDINGS OF FACT

1. Claimant is  a credible witness and his testimony is persuasive and consis-
tent with the medical records in the case.

2. Claimant, who was thirty-seven years old at time of hearing, worked for 
Employer as a carpenter for approximately two years.

3. Claimant’s work as a carpenter for Employer primarily involved the instal-
lation of safety cables, as best described by Claimant’s supervisor:

[Claimant] was primarily responsible (along with his 
partner) for the installation of the safety cable.  This 
would include running the cable through sleeves in all 
columns.  Then, using a ratchet, install three cable 
clamps on one end of the cable.  Putting a Kum-a-



long (cable puller) on the cable and stretching it.  Fi-
nally installing the remaining three clamps on the ca-
ble to hold it in place and tight.  Repetitive motions 
would be, using a ratchet and using a kum-a-long.

(Claimant’s Hearing Submission Tab 6, Bates Stamp (“BS”) 0000014).

4. Claimant credibly testified at hearing that his pay was $23.50 an hour and 
he was scheduled for a forty-hour week.  Additionally, in support of Claimant’s 
testimony he introduced the United Brotherhood of Carpenters  and Joiners of 
America wage sheet setting forth his base wage of $23.50.  (Claimant’s Tab 5, 
BS 0000012).  $23.50 x 40 hours  equals  an average weekly wage in the amount 
of $940.00.

5. Claimant credibly testified that he had informed his employer on August 
21, 2008, that when he was released by Dr. Kalevik on the separate and distinct 
July 16, 2008, injury to his head, that Claimant was informed by Dr. Kalevik he 
had carpal tunnel from his employment.  (Digital Recording (“DR”) 06/24/09, 
2:17:15). 

6. Upon notification in August 2008 that Claimant was alleging a car-
pal tunnel injury, he was not provided a doctor by Employer.  

7. On September 29, 2008, Claimant filed a “Worker’s Claim for Compensa-
tion.”  (Claimant’s Hearing Submission Tab 2, BS 0000005-0000006). 

8. In the claim form filed on September 29, 2008, by Claimant he indicated 
Martin Kalevik, D.O., wrote “CTS not related to this injury” and attached Dr. Ka-
levik’s August 21, 2008, report.  (Emphasis added).

9. On February 6, 2009, Claimant filed an “Application for Hearing and No-
tice to Set” which was mailed to Respondents on the alleged injury of August 21, 
2008.  (See Respondents’ Hearing Submission Tab D).

10. Section 8-2 states:

Section 8-2 INITIAL REFERRAL

(A)   When an employer has notice of an on the job injury, 
the employer or insurer shall provide the injured worker 
with a written list in compliance with §8-43-
404(5)(a)(I)(A), that for purposes of this Rule 8 will be 
referred to as the designated provider list, from which 
the injured worker may select a physician or corporate 
medical provider.

1) The designated provider list can initially be pro-
vided to the injured worker verbally or through an ef-
fective pre-injury designation. If provided verbally or 
through a pre-injury designation, a written designated 
provider list shall be mailed, hand-delivered or fur-



nished in some other verifiable manner to the injured 
worker within seven (7) business days following the 
date the employer has notice of the injury.

2) The designated provider list shall state the insurer 
responsible for the claim, or that the employer is self-
insured. In addition, the designated provider list shall 
include the name and contact information of the per-
son, or a maximum of two people, that the employer 
and/or insurer designate as their representative(s). 
For purposes of this Rule 8, the person or people so 
designated shall be referred to as the respondents’ 
representative(s).

*     *     *
(D)  If the employer fails to comply with this Rule 8-2, the in-

jured worker may select an authorized treating physi-
cian of the worker’s choosing.

(Division of Workers’ Compensation, Rules of Procedure, (DOWC) Rule 8).

11. Additionally, Section 8-43-404(5)(a)(1)(A), C.R.S., states:

(5) (a) (I) (A)  In all cases of injury, the employer or 
insurer shall provide a list of at least two physicians or 
two corporate medical providers or at least one physi-
cian and one corporate medical provider, where avail-
able, in the first instance, from which list an injured 
employee may select the physician who attends said 
injured employee.  

*      *      *
If the services  of a physician are not tendered at the 
time of injury, the employee shall have the right to se-
lect a physician or chiropractor.  For purposes of this 
section, "corporate medical provider" means a medi-
cal organization in business as a sole proprietorship, 
professional corporation, or partnership.

12. The Respondents  did not provide a doctor upon either verbal or written 
notification from Claimant in 2008 of an alleged August 21, 2008, injury.

13. The Respondents  submitted the provider list required by Rule 8 to Claim-
ant on February 19, 2009, which was thirteen days after the Claimant’s February 
6, 2009, “Application for Hearing and Notice to Set”.

14. As set forth above, the designated provider list introduced as evidence at 
the conclusion of the hearing is  “dated mailed” February 19, 2009, and, therefore, 



is  outside both the requirements of Rule 8 and Section 8-43-404(5)(a)(1)(A), 
C.R.S.  

15. Although Claimant was eventually referred by Respondents  to their se-
lected physician, the right had passed to Claimant.  Claimant in his  hearing appli-
cation set forth that he selected Ronald Swarsen, M.D., at the address  of Colo-
rado Occupational HealthCare, 310 Holly St., Denver, Colorado 80220, as his 
ATP.   Therefore, Dr. Swarsen is an authorized treating physician.

16. Claimant was first evaluated for carpal tunnel syndrome on April 1, 2009, 
by Dr. Martin Kalevik.  

17. In Dr. Kalevik’s report of April 1, 2009, he opined:

I recommend repeating an EMG.  We will provide him 
with a splint for the wrist.  There is a probable cause 
that this is related to the activity that he did as a car-
penter.  The gripping and strong work certainly can 
cause these kinds of problems.  My feeling is  that 
most likely, it has improved since he has been off 
work, but the EMG would be helpful, and I would like 
Dr. Chan’s opinion on that, as well as the causality.

(Claimant’s Hearing Submission Tab 7, Bates Stamp (“BS”) 0000016).

18. On April 17, 2009, Claimant was evaluated by Samuel Y. Chan, M.D., at 
the request of Dr. Kalevik.  Dr. Chan took a subjective history of:

[Claimant] is a 37-year-old male who is  referred for 
evaluation of right hand numbness.  The patient is 
known to my service.  He was previously seen by my-
self on August 19, 2008, because of cervical pain.  
Elecromyographic studies performed at that time 
show carpal tunnel syndrome as well as ulnar en-
trapment neuropathy at the elbow.  It was felt that this 
was not related to the cervical spine incident.  The pa-
tient was subsequently placed at maximum medical 
improvement per Dr. Kalevik.  The patient returned to 
see Dr. Kalevik on April 1, 2009.  This  was because of 
the numbness and tingling over the right upper ex-
tremity.  It was  felt that perhaps this may be related to 
the patient’s work as a carpenter and doing repetitive 
gripping and lifting with the upper extremity.  He con-
tinues to note there is a numbness and tingling sensa-
tion over the third and fourth digits.  Given the fact 
that there is a history of carpal tunnel syndrome and 
cubital tunnel syndrome back in August 2008, it was 
felt by Dr. Kalevik that perhaps repeating electromy-



graphic studies might help with prognosticating.  The 
patient noted that since he has been off work since 
January, because of slowness at work, he finds that 
the symptoms have definitely improved. 

(Claimant’s Hearing Submission Tab 8, BS 0000026).

19. Dr. Chan’s assessment on April 17, 2009, was:

The patient’s electomyograpic studies were essen-
tially unchanged.  There continue to be findings that 
would suggest carpal tunnel syndrome as well as ul-
nar entrapment neuropathy. This may give rise to the 
patient’s symptomatology.  It would appear that there 
has been a slight improvement since the patient has 
stopped doing repetitive motion of the right upper ex-
tremity after he was laid off two months ago.  Perhaps 
conservative measures can be taken as suggested by 
Dr. Kalevik.  Hopefully, the patient may respond well 
to conservative measures and if that is the case, the 
patient may be arriving at maximum medical im-
provement.  He was instructed to follow up with Dr. 
Kalevik at this juncture. 

(Claimant’s Hearing Submission Tab 8, BS 0000027).

20. On May 21, 2009, Dr. Kalevik found:

He has not been seen at this clinic since April 1, 2009.  
He continues to have symptoms with numbness in the 
palm and hand.  He feels  like his strength is pretty 
normal.  Some stiffness in the morning.  He did have 
his electromyclogram done on April 17, 2009, which 
was unchanged compared to August 2008.  Findings 
suggestive of carpal tunnel syndrome as well as  ulnar 
entrapment neuropathy at the elbow.  Dr. Can had 
recommended he be seen by Dr. Mordick, because 
he did respond to the carpal tunnel injection.  That 
may be the main source of his pain and may require 
surgical release.  

*      *      *
MMI is pending evaluation with Dr. Mordick.  May re-
quire surgical intervention.  Do not anticipate perma-
nent impairment at this point.  The patient is  not cur-
rently working.



(Claimant’s Hearing Submission Tab 7, BS 0000022).

21. On June 3, 2009, Dr. Kalevik again evaluated Claimant and concluded:

He [Claimant] does show, on the EMG, evidence of 
carpal tunnel and ulnar entrapment at the elbow.  

*     *     *
We are waiting for authorization for the surgery.  I do 
not, at this  point, anticipate any permanent impair-
ment.  

(Claimant’s Hearing Submission Tab 7, BS 0000024).

22.  On June 19, 2009, five days prior to hearing in this matter and in re-
sponse to questions from Respondents’ counsel Dr. Chan concluded as follows:

3. Do you believe that [Claimant], performing the 
activities described above, substantially and 
permanently aggravated his carpal tunnel/
cubital tunnel conditions?

I do feel that the patient’s  symptoms mostly stem from 
carpal tunnel syndrome and not cubital tunnel syn-
drome.  As mentioned earlier, given the fact that the 
patient continues to be symptomatic and there were 
documented EMG findings, the work activities did ex-
acerbate, substantially and permanently aggravated 
his underlying carpal tunnel condition. 

4. Do you agree with Dr. Mordick that surgery is indicated for [Claimant’s] condition 
in his right hand?

After reviewing the patient’s record, I do concur with 
Dr. Mordick that the patient would be a good candi-
date for carpal tunnel release.  This is  based on the 
fact that he did respond well to the carpal tunnel injec-
tion from a diagnostic standpoint.

(Claimant’s Hearing Submission Tab 8, BS 0000035).

23. Dr. Chan reaffirmed this opinion on June 23, 2009,  when he set forth:

I do feel that his work activity as a carpenter substan-
tially and permanently aggravated a pre-existing car-
pal tunnel condition. 



(Claimant’s Hearing Submission Tab 8, BS 0000036).

24. Respondents have alleged that Claimant’s  injury should be apportioned, 
based on Dr. Chan’s speculation that Claimant may have hypothyroidism.  

25. Claimant’s occupational disease arose on or about August 21, 2008.  For 
injuries on or after July 1, 2008, Section 8-42-104 reads as follows:

Effect of previous  injury or compensation.  (1) The fact 
that an employee has  suffered a previous disability or 
impairment or received compensation therefore shall 
not preclude compensation for a later injury or for 
death. . . .

*   *   *
(3) An employee’s temporary total disability, tempo-
rary partial disability, or medical benefits shall not be 
reduced based on a previous injury.

26. Respondents failed to prove that Claimant’s medical benefits should be 
apportioned 50% to Claimant’s allege hypothyroidism.  Dr. Chan opined that 
Claimant’s TSH level is mildly elevated and may indicate hypothyroidism.  Dr. 
Chan recommended Claimant be evaluated to determine if he does indeed have 
hypothyroidism.  Claimant has not been diagnosed with hypothyroidism and Dr. 
Chan did not make that diagnosis.  

27. Claimant’s onset of disability is  August 21, 2008, when he complained of 
right upper extremity problems with Dr. Martin Kalevik.  Dr. Chan and Dr. Kalevik 
opined that Claimant’s carpal tunnel syndrome and right ulnar entrapment or cu-
bital tunnel syndrome are work-related.  These opinions are credible and persua-
sive and supported by Claimant’s credible testimony.

28. Any determination concerning other issues is premature at this time, as a 
matter of fact.

CONCLUSIONS OF LAW

A. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights  of the injured worker or the rights  of the employer.  Section 8-



43-201, C.R.S.  A Workers’ Compensation case is  decided on its merits.  Section 
8-43-201, C.R.S.

B. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

C. Claimant, as  an employee, carries the burden of proving by a preponder-
ance of the evidence that his  accidental injury arouse out of the course and 
scope of his employment.  See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985). 

 D. An injury occurs "in the course of" employment where claimant demon-
strates that the injury occurred within the time and place limits of his employment 
and during an activity that had some connection with his work-related functions.  
See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  The "arise out of" re-
quirement is narrower and requires claimant to show a causal connection be-
tween the employment and injury such that the injury has its origins in the em-
ployee's  work-related functions and is sufficiently related to those functions to be 
considered part of the employment contract.  See Id.  

E.  Claimant has  sustained his  burden of proving by a preponderance of the 
evidence that he sustained a work-related carpal tunnel syndrome and ulnar en-
trapment caused by his repetitive work activities and, therefore, Claimant is  enti-
tled to benefits under the Workers’ Compensation Act.

F. Once compensability is  established, Respondents are liable for medical 
treatment that is reasonably necessary to cure and relieve the effects of the in-
dustrial injury.  Section 8-42-101(1)(a), C.R.S.  See Colorado Compensation In-
surance Authority v. Nofio, 886 P.2d 714 (Colo. 1994); Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  A determination of whether a 
particular treatment is reasonable and necessary to treat the industrial injury is a 
question of fact for the ALJ, and an ALJ’s resolution should not be disturbed if 
supported by substantial evidence in the record.  Section 8-43-301(8), C.R.S.  
See City and County of Denver School District 1 v. Industrial Commission, 682 
P.2d 513 (Colo. App. 1984).  Substantial evidence is that quantum of probative 
evidence that a rational fact-finder would accept as adequate to support a con-
clusion, without regard to the existence of conflicting evidence.  Durocher v. In-
dustrial Claim Appeals Office, 905 P.2d 4 (Colo. App. 1995).  

G.  “Authorization” refers to the physician’s  legal status to treat the injury at 
the Respondents’ expense.  Popke v. Industrial Claim Appeals Office, 944 P.2d 
677 (Colo. App. 1997).  Under § 8-43-404(5)(a), C.R.S., the Employer or Insurer 
is  afforded the right in the first instance to select a physician to treat the injury.  
Clark v. Avalanche Industries, Inc., W.C. No. 4-471-863 (March 12, 2004).  How-
ever, § 8-43-404(5) implicitly contemplates that the Respondent will designate a 
physician who is willing to provide treatment.  See Ruybal v. University Health 
Sciences Center, 768 P.2d 1259 (Colo. App. 1988); Tellez v. Teledyne Water Pic, 



W.C. No. 3-990-062, (March 23, 1992), aff’d., Teledyne Water Pic v. Industrial 
Claim Appeals Office, (Colo. App. 92CA0643, December 24, 1992) (not selected 
for publication).  Therefore, if the physician selected by Respondent refuses to 
treat the Claimant for non-medical reasons, and the Respondent fails to appoint 
a new treating physician, the right of selection passes to the Claimant, and the 
physician selected by the Claimant is  authorized.  See Ruybal v. Industrial Health 
Sciences Center, supra; Teledyne Water Pic v. Industrial Claim Appeals Only, su-
pra; Buhrmann v. University of Colorado Health Sciences Center, W.C. No. 4-
253-689 (November 4, 1996); Ragan v. Dominion Services, Inc., W.C. No. 4-127-
475 (September 3, 1993).

H. Pursuant to § 8-43-405(a), C.R.S., the Respondents in the “first in-
stance” have the authority to select the treating provider for Claimant.  When the 
employer fails to provide a physician “in the first instance” the right of selection 
passes to the Claimant.  See Rogers  v. ICAO, 746 P.2d 565 (Colo. App. 1987) 
(employer must tender medical treatment “forthwith” on notice of an injury or the 
right of first selection passes to the Claimant).

I. Once the right of selection has passed to the Claimant it cannot be 
recaptured by Respondent.  Id.

J. The record establishes that the Respondents failed to provide medical care 
forthwith, i.e. “in the first instance,” after receiving notice of Claimant’s carpal tunnel 
syndrome on either August 21, 2008, or September 29, 2008, or on February 6, 2009.  
As a consequence, the right to select a physician passed to the Claimant, and could not 
be recaptured by the Respondent.  Claimant exercised his right by selecting Ronald 
Swarsen, M.D.

K. Additionally, Rule 8 was violated.  Claimant was not provided with a 
list of two designated providers until February 19, 2009.

L. DWOC Rule 8-2(A) provides  that the Employer or Insurer shall pro-
vide the injured worker with a list of physicians pursuant to Section 8-43-
404(5)(a)(1)(A), C.R.S.  This Section provides that the Employer or Insurer shall 
provide a list of at least two physicians or two corporate medical providers in the 
first instance from which the injured worker shall choose the physician to attend 
him/her.  DOWC Rule 8-2(D) provides that if the Employer or Insurer fails to 
comply with Rule 8-2, the injured worker may select an authorized treating phy-
sician of the worker’s choosing.

M. Claimant worked 40 per week at a base rate of pay of $23.50.  
Claimant’s base pay average weekly wage is $940.00.  Claimant testified that he 
received health insurance benefits  but was unsure if those benefits  have contin-
ued or stopped.  There is  insufficient evidence in the record to determine fringe 
benefits.  Therefore, that issue is reserved for future determination in the event 
the parties are unable to reach an agreement.

N. For injuries on or after July 1, 2008, Section 8-42-104, C.R.S., 
reads as follows:



Effect of previous  injury or compensation.  (1) The fact 
that an employee has  suffered a previous disability or 
impairment or received compensation therefore shall 
not preclude compensation for a later injury or for 
death. . . .

*   *   *
(3) An employee’s temporary total disability, tempo-
rary partial disability, or medical benefits shall not be 
reduced based on a previous injury.

O. Respondents failed to prove that Claimant’s medical benefits 
should be apportioned 50% to Claimant’s allege hypothyroidism.  Dr. Chan 
opined that Claimant’s  TSH level is  mildly elevated and may indicate hypothyroid-
ism.  Dr. Chan recommended Claimant be evaluated to determine if he does in-
deed have hypothyroidism.  Claimant has not been diagnosed with hypothyroid-
ism and Dr. Chan did not make that diagnosis.  Therefore, Respondents failed to 
prove that 50% of Claimant’s occupational disease is related to hypothyroidism.  

P. Dr. Mordick recommended surgery.  Dr. Chan originally agreed with 
Dr. Mordick that Claimant needed surgery.  Dr. Chan now believes that Claimant 
should be evaluated to determine whether he has  hypothyroidism prior to surgery 
because treatment, if Claimant has  that condition, may resolve his  symptoms and 
need for surgery.  In Public Service Company of Colorado v. The Industrial Claim 
Appeals Office, 979 P.2d 584 (Colo. App. 1999), the Court held that “ancillary 
preoperative treatment is a pertinent rationale for reasonably necessary care of a 
non-industrial disorder, when such must be given ‘in order to achieve the opti-
mum treatment of the compensable injury.’ 5 Larson Workers’ Compensation 
Law, supra at 61.13(e).”  Determining whether or not Claimant has hypothyroid-
ism is  a reasonably necessary prerequisite to surgical treatment of Claimant’s 
occupational disease.  Therefore, Respondents shall pay for the necessary diag-
nostic workup and evaluation to determine whether Claimant has  hypothyroidism.  
If Claimant does not have hypothyroidism, then the surgical treatment recom-
mended by Dr. Mordick is authorized, related and reasonable and necessary 
treatment, and Respondents are responsible for the expenses. 

Q. As a matter of law, any determinations concerning other issues are 
premature.

ORDER

 It is therefore ordered that:

a. Claimant has proven that he sustained an occupational disease as a result 
of his  employment with Respondent-Employer.  Claimant’s occupational disease 



consists of right carpal tunnel syndrome and right ulnar entrapment or cubital 
tunnel syndrome. 

b. Respondents are liable for the medical care Claimant receives from 
authorized providers which is reasonably necessary to cure and relieve Claimant 
from the affects of his  industrial injury.  Respondent referred Claimant to Dr. Ka-
levik for treatment of his right upper extremity.  Dr. Kalevik referred Claimant to 
Dr. Chan and Dr. Mordick.  These physicians are authorized treating providers.

c.  Respondent failed to comply with Section 8-43-404(5)(a)(I)(A), C.R.S., 
and DOWC Rule 8-2 by not providing Claimant with a list of two physicians or 
two medical providers from which Claimant could choose.  Therefore, Claimant 
has the right to choose an authorized treating physician.  Claimant has chosen 
Dr. Swarsen.  Dr. Swarsen is an authorized treating physician.

d. Respondents shall pay for the ancillary preoperative treatment for hypo-
thyroidism recommended by Dr. Chan because it is reasonable, necessary, and 
related to resolution of Claimant’s workers’ compensation claim. 

e. If Claimant does not have hypothyroidism, then the surgical treatment rec-
ommended by Dr. Mordick is authorized, related and reasonable and necessary 
treatment, and Respondents are responsible for the expenses.

f. Claimant’s AWW is $940.00.  

g. Respondents have failed to prove that Claimant’s medical benefits  should 
be apportioned 50%.   

h. Any issues not determined in this decision are reserved for future determi-
nation.

DATED:  August 12, 2009

Barbara S. Henk
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-705-420

PROCEDURAL BACKGROUND

 Hearing in this matter was held before Administrative Law Judge Peter J. 
Cannici on January 3, 2008 at the Office of Administrative Courts  in Denver, 
Colorado.  On January 31, 2008 ALJ Cannici issued Findings of Fact, Conclu-
sions of Law and Order (Order) in this matter.  The issue presented at the hear-
ing was whether Claimant had demonstrated by a preponderance of the evi-
dence that he was entitled to an increased Average Weekly Wage (AWW) based 
on the value of the room and board that he received while working for Employer 



in Antarctica.  Relying on In Re Anders, W.C. No. 4-524-416 (ICAP, Feb. 23, 
2005), ALJ Cannici concluded that Claimant had failed to provide a factual basis 
for determining the value of room and board in Antarctica and had thus not dem-
onstrated any reasonable value of room and board on the continent.  Claimant 
therefore failed to establish by a preponderance of the evidence that he was enti-
tled to an increased AWW based on the value of the room and board that he re-
ceived from Employer while working in Antarctica.

 Claimant appealed the Order.  He asserted that he was entitled to an in-
crease in his AWW because ALJ Cannici abused his discretion by failing to in-
clude room and board in the AWW.  Citing In Re Anders, the Industrial Claim Ap-
peals  Office (Panel) rejected Claimant’s assertion in a May 6, 2008 opinion.  The 
Panel explained that ALJ Cannici did not err as a matter of law “in determining 
that the evidence presented by the claimant on the value of room and board in 
Arvada, Colorado was insufficient to show the value of room and board provided 
for by the employer in Antarctica.”

 Claimant appealed the Panel’s decision to the Court of Appeals.  On 
March 19, 2009 the Court of Appeals set aside the Panel’s Order and remanded 
the case with directions.  The Court stated that ALJ Cannici’s “assignment of zero 
economic value to [Claimant’s] room and board exceeded the bounds of reason 
and likewise constituted an abuse of discretion.”  Noting that the Panel’s deci-
sions did not constitute “binding legal precedent” the Court rejected the reason-
ing of In Re Anders.  The Court thus remanded the matter for a determination of 
the reasonable value of Claimant’s room and board “for inclusion in his AWW.”  
The Court also noted that ALJ Cannici was permitted, but not required, to accept 
Claimant’s “asserted values of the room and board he received in Antarctica.”

STIPULATION

Claimant received a COBRA notice specifying that the cost for him to con-
tinue with Employer’s group health insurance plan was $384.42 per month or 
$88.71 per week.  The cost became effective November 1, 2007.  Based on the 
cost of continuing health insurance coverage, the parties stipulated that Claim-
ant’s AWW should be increased by $88.71 per week.

ISSUE

 Whether Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to an increased AWW based on the value of the room and 
board he received while working for Employer in Antarctica.

FINDINGS OF FACT ON REMAND



 1.  Claimant worked for Employer at McMurdo Station in Antarctica.    
McMurdo Station is a research facility maintained by the United States.

 2. Claimant earned wages of $603.18 each week while working for 
Employer.  He also received room, board and medical insurance.  On May 24, 
2006 Claimant sustained an admitted industrial injury to his back while working 
for Employer.  He received conservative treatment for his condition and reached 
Maximum Medical Improvement (MMI) on June 4, 2007.  His injury warranted a 
3% whole person impairment rating.

 3. On July 26, 2007 Respondents filed a Final Admission of Liability 
(FAL) consistent with the 3% whole person impairment rating.  The FAL also ac-
knowledged an AWW of $603.18 based on Claimant’s earnings.

 4. Claimant testified at the hearing in this matter.  He explained that 
receiving room and board was an important economic consideration in deciding 
to work for Employer in Antarctica.

 5. Claimant stated that Employer provided him with a dormitory-style 
room that he frequently shared with others.  He also received three meals  each 
day and had unlimited access  to snacks.  The meals consisted of meats  and 
vegetables while the snacks included sandwiches.

 6. Claimant presented no evidence regarding the value of room and 
board in Antarctica because the only people living on the continent are the em-
ployees of the few scientific research stations that are located there.  However, 
Claimant testified that he currently pays  $500 per month in rent and utilities while 
living in Arvada, Colorado.  He also commented that he spends approximately 
$660 per month to buy food for himself at a grocery store in Arvada.  Based on 
Claimant’s representations regarding the value of room and board in Arvada, he 
seeks to increase his AWW by $115.38 for lodging and $152.31 for food.

7. Claimant has demonstrated that it is more probably true than not 
that he is entitled to an increased AWW based on the value of the room and 
board that he received while working for Employer in Antarctica.  Claimant credi-
bly testified that he received room and board from Employer as part of his con-
tract of hire.  He explained that receiving room and board was an important eco-
nomic consideration in deciding to work for Employer in Antarctica.  Claimant did 
not present any evidence regarding the value of room and board in Antarctica 
because the only people living on the continent are the employees of the few sci-
entific research stations that are located there.  However, Claimant testified that 
he currently pays $500 per month or $115.38 each week in rent and utilities while 
living in Arvada, Colorado.  He also commented that he spends approximately 
$660 per month or $152.31 each week to buy food for himself at a grocery store 
in Arvada.  Although there is no market for room and board in Antarctica, Claim-
ant’s credible testimony regarding the value of room and board in Arvada consti-
tutes a reasonable factual basis for determining the replacement value of room 



and board provided by Employer.  Based on Claimant’s credible representations 
regarding the value of room and board in Arvada, he is  entitled to an increase in 
his AWW by $115.38 for lodging and $152.31 for food.  Combined with Claim-
ant’s monetary wages of $603.18 each week and stipulated health insurance 
benefits of $88.71 each week, Claimant earned a total AWW of $959.58.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits  by a preponderance of the evi-
dence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' Com-
pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' Com-
pensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is  disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

4.  Section 8-42-102(2), C.R.S. requires the Judge to determine a 

claimant's AWW based on his earnings at the time of injury.  The Judge must cal-
culate the money rate at which services are paid to the claimant under the con-
tract of hire in force at the time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 
(Colo. App. 2001).  However, §8-42-102(3), C.R.S. authorizes a Judge to exer-
cise discretionary authority to calculate an AWW in another manner if the pre-
scribed methods will not fairly calculate the AWW based on the particular circum-
stances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. App. 1993).  The overall 
objective in calculating an AWW is to arrive at a fair approximation of a claimant's 
wage loss and diminished earning capacity.  Ebersbach v. United Food & Com-
mercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997). 



5.  Section 8-40-201(19)(b), C.R.S. provides that the term “wages” 

shall include the “reasonable value of board, rent, housing and lodging received 
from the employer, the reasonable value of which shall be fixed and determined 
from the facts  by the division in each particular case.”  The “reasonable value” of 
housing and board “is a question of fact and will vary depending on the multitude 
of circumstances which may affect the possible costs of the benefits to the em-
ployer or to the employee.”  Western Cultural Resource Management, Inc. v. 
Krull, 782 P.2d 870, 871 (Colo. App. 1989); see In Re Anders, W.C. No. 4-524-
416 (ICAP, Feb. 23, 2005).  The inclusion of non-cash benefits  such as “room 
and board” in §8-40-201(19)(b), C.R.S. recognizes  that a worker’s earnings may 
encompass, to a significant degree, compensation other than money.  Young v. 
Industrial Claim Appeals Office, 969 P.2d 735, 737 (Colo. App. 1998).  A claimant 
bears the burden of proof to establish the right to housing and board in the AWW 
and to provide a factual basis for determining the value of the fringe benefits.  §8-
43-201, C.R.S.; Lutz v. Industrial Claim Appeals Office, 24 P.3d 29, 31 (Colo. 
App. 2000).

 6. As found, Claimant has  demonstrated by a preponderance of the 
evidence that he is  entitled to an increased AWW based on the value of the room 
and board that he received while working for Employer in Antarctica.  Claimant 
credibly testified that he received room and board from Employer as part of his 
contract of hire.  He explained that receiving room and board was an important 
economic consideration in deciding to work for Employer in Antarctica.  Claimant 
did not present any evidence regarding the value of room and board in Antarctica 
because the only people living on the continent are the employees of the few sci-
entific research stations that are located there.  However, Claimant testified that 
he currently pays $500 per month or $115.38 each week in rent and utilities while 
living in Arvada, Colorado.  He also commented that he spends approximately 
$660 per month or $152.31 each week to buy food for himself at a grocery store 
in Arvada.  Although there is no market for room and board in Antarctica, Claim-
ant’s credible testimony regarding the value of room and board in Arvada consti-
tutes a reasonable factual basis for determining the replacement value of room 
and board provided by Employer.  Based on Claimant’s credible representations 
regarding the value of room and board in Arvada, he is  entitled to an increase in 
his AWW by $115.38 for lodging and $152.31 for food.  Combined with Claim-
ant’s monetary wages of $603.18 each week and stipulated health insurance 
benefits of $88.71 each week, Claimant earned a total AWW of $959.58.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant earned an AWW of $959.58.



2. Any issues not resolved in this Order are reserved for future deter-
mination.

DATED: August 12, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-780-859

ISSUES

The issues to be determined by this decision are:

•  Reopening based on a change of condition;
•  Medical benefits (reasonably necessary, authorized);
•  Temporary total disability from March 25, 2009, and ongoing; and
•  Interest on any benefits not paid when due.

FINDINGS OF FACT

 1. Claimant was employed as a lead carpenter by Employer. In his 
position Claimant constructed and set concrete forms, carried heavy materials, 
climbed ladders  and roofs, and generally performed typical carpentry work in 
Employer’s  construction business. Claimant’s position required constant heavy 
work with both of his upper extremities.

 2. On June 19, 2008, Claimant was riding in the front passenger seat 
of a pickup truck being driven by his foreman. The foreman lost control of the ve-
hicle when the trailer swayed violently to one side. The truck subsequently went 
off the road and rolled over. Claimant had pain in his upper back, neck and right 
shoulder immediately after the accident.

 3. Claimant reported the injury to Employer and was sent for medical 
treatment at Midtown Occupational Health Services. Claimant was seen on the 
same day as  the accident at Midtown by Lawrence Cedillo, D.O. Dr. Cedillo diag-
nosed Claimant with contusions/sprains of the right shoulder, left cervical spine 
and thoracolumbar junction. Dr. Cedillo recommended conservative treatment of 
Claimant’s injuries  including icing the affected areas, over-the-counter anti-
inflammatory and pain medications, and at-home exercises. Dr. Cedillo did not 
restrict Claimant’s work or activities.



 4. When Claimant returned to Dr. Cedillo on June 26, 2008, he re-
ported that his back and neck symptoms were improved, but that his right shoul-
der symptoms had worsened. Dr. Cedillo documented “minimally” decreased 
range of motion of the right shoulder during his physical examination, “minimally” 
positive impingement sign, and decreased strength. Dr. Cedillo kept Claimant at 
full duty, but referred Claimant for an MRI.

 5. The MRI was performed on June 27, 2008, and revealed a four mm 
SLAP tear of the posterior labrum. Claimant was seen for an orthopedic evalua-
tion by Terry Wintory, D.O. on July 8, 2008. Dr. Wintory noted the tear found on 
the MRI, but indicated that the MRI looked normal to him. Dr. Wintory noted 
minimal findings  during his physical exam and diagnosed Claimant with a right 
shoulder sprain and rotator cuff tendonitis. Dr. Wintory indicated that Claimant 
could continue working full duty, but that Claimant should perform light exercises 
and physical therapy. Dr. Wintory instructed Claimant to return in two weeks  for 
reevaluation.

 6.  Claimant reported no improvement to Dr. Wintory at his follow up 
appointment on July 21, 2008. Dr. Wintory recommended and performed a 
subacromial steroid injection. Following the injection, Claimant reported some 
immediate relief. Dr. Wintory indicated that, as long as Claimant continued to re-
port improvement at the next appointment, conservative treatment would be con-
tinued. Otherwise Claimant would be a candidate for a diagnostic scope.

 7. At his July 31, 2008, appointment, Claimant reported that he had 
four days of partial relief from the injection. Dr. Wintory indicated that there was 
no change in Claimant’s physical examination and recommended a second injec-
tion. The second injection was performed on August 4, 2008. 

8. On August 27, 2008, Claimant reported that he had no relief follow-
ing the second injection. Dr. Wintory noted that Claimant continued to demon-
strate positive impingement signs. Dr. Wintory indicated that Claimant’s relief 
from the first injection ruled out any significance of the SLAP tear found on the 
MRI and stated that Claimant’s problem was due to chronic rotator cuff 
tendonitis/impingement. Based on Claimant’s lack of response to conservative 
care, Dr. Wintory recommended that Claimant undergo a decompression acro-
mioplasty.

9. Dr. Wintory performed surgery on September 26, 2008. Dr. Win-
tory’s preoperative and postoperative diagnoses were both right shoulder im-
pingement syndrome/rotator cuff tendonitis.

10. Claimant had not missed any time from work prior to the surgery as 
he had continued working and had been kept at full duty by both Drs. Cedillo and 
Wintory. The surgery performed on September 26, 2008, was on a Friday. Claim-
ant returned to work the following Monday, and did not lose any time from work.



11. Claimant was seen by Dr. Cedillo on October 1, 2008, for his first 
post-operative appointment. Claimant reported improvement of his  symptoms af-
ter the surgery, that he was not taking any pain medications at that time, and that 
he had returned to work. Dr. Cedillo instructed Claimant to continue icing his 
shoulder, but that he could continue at full duty.

12. Claimant was referred for post-operative physical therapy. The 
physical therapy notes document signs and symptoms consistent with postopera-
tive right shoulder acromioplasty, including decreased range of motion, increased 
pain, and decreased functional use. These symptoms improved through October 
and November 2008, with the therapist documenting almost full range of motion 
on November 17, 2008.

13. On November 18, 2008, Claimant was laid off from his position with 
Employer.

14. Claimant returned to Dr. Wintory on November 20, 2008. Dr. Win-
tory noted that Claimant’s surgical scars were completely healed. Dr. Wintory in-
dicated that Claimant still had a mildly positive impingement sign, but that Claim-
ant’s range of motion was full with excellent strength. Dr. Wintory indicated that 
he believed Claimant was at maximum medical improvement (MMI) and dis-
charged him from care. Dr. Wintory indicated that Claimant did not need any re-
strictions and recommended maintenance care in the form of future physical 
therapy and/or injections if necessary.

15. On November 20, 2008, Dr. Cedillo saw Claimant. Claimant re-
ported that he was about 70% improved since the date of injury and that he was 
only suffering from minimal pain. Dr. Cedillo noted minimal pain in the shoulder 
and upper back during physical examination and that Claimant’s shoulder range 
of motion was only minimally restricted. Dr. Cedillo instructed Claimant to discon-
tinue his physical therapy, but to perform home exercises. Dr. Cedillo told Claim-
ant that he did not require any restrictions  and that he was free to look for new 
work. Claimant was to return to Dr. Cedillo on December 12, 2008, for a probable 
MMI determination and impairment rating evaluation.

16. Claimant reported continued improvement at his December 12, 
2008, appointment. Dr. Cedillo noted minimal discomfort during physical exami-
nation and that Claimant had a negative impingement sign. Dr. Cedillo indicated 
that Claimant had reached maximum medical improvement and performed formal 
range of motion testing in order to calculate Claimant’s impairment rating. Dr. 
Cedillo indicated that Claimant did not require any permanent restrictions or 
maintenance care. Dr. Cedillo opined that the minimal symptoms and findings 
“should” continue to improve over the coming year.



17. In his  December 12, 2008, report Dr. Cedillo noted that Claimant 
had broken his foot in a non-work related incident and opined that Claimant was 
not working at that time due to that injury. Claimant confirmed during his testi-
mony at hearing that he had broken his foot. Claimant indicated, however, that he 
had been put in a walking boot for the fracture, but that his activity and work had 
not been limited for that injury. Claimant testified that the foot injury resolved 
without incident and that he was out of the walking boot before the end of De-
cember 2008.

18. On January 2, 2009, Insurer filed a Final Admission of Liability for 
the MMI date and permanent impairment assigned by Dr. Cedillo. The Final Ad-
mission also admitted liability for reasonable and necessary maintenance care. 
The Final Admission did not admit liability for any temporary benefits  as Claimant 
had not missed time from work and had been kept at full duty by his  physicians 
for the duration of the claim. Claimant did not object to the Final Admission. This 
claim closed thirty days later.

19. Claimant testified at hearing that in February and March 2009, the 
pain and symptoms in his right shoulder worsened and did not get better as Dr. 
Cedillo indicated they should. Claimant had not returned to work and that there 
was no specific incident or activity that lead to the increased symptoms. Claimant 
indicated that initially the symptoms got worse at night while sleeping, but that 
eventually his shoulder would bother him with any activity and especially over-
head activity.

20. On March 25, 2009, Claimant was allowed to return to Dr. Cedillo. 
Dr. Cedillo reported Claimant’s  complaints of increased symptoms since being 
put at MMI. Dr. Cedillo noted increased discomfort with range of motion testing 
during his  physical exam. Dr. Cedillo indicated that Claimant had a positive pain-
ful arch during forward flexion and that Claimant had pain anteriorly with palpa-
tion. In the assessment portion of his  report, Dr. Cedillo indicated that Claimant 
had had persistent symptoms since the December 12, 2008, discharge date, that 
his symptoms were consistent with his previous diagnosis and injury, that there 
were no signs of recurring injury either at home or work since the December visit 
and that, overall, Claimant had remained at MMI. In the plan section of his report, 
Dr. Cedillo indicated that Claimant would be referred back to Dr. Wintory for 
evaluation and treatment, that Claimant was to resume physical therapy, that 
Claimant was prescribed medications, that Claimant would be given work restric-
tions on the modified duty report, and that Claimant should return in three weeks 
for “anticipated decreased work restrictions and repeat MMI.” Dr. Cedillo filled out 
a WC164 report for the March 25, 2009, visit. On that report Dr. Cedillo assigned 
work restrictions for the first time in this claim. The restrictions were that Claimant 
should avoid reaching overhead and repetitive motion with his right arm. Dr. Ce-
dillo also indicated that Claimant’s MMI date was unknown.



 21. Claimant initiated physical therapy thereafter on March 26, 2009, in 
accordance with Dr. Cedillo’s recommendations. The initial physical therapy re-
port documents Claimant’s complaints of increased symptoms, that Claimant had 
a questionably positive impingement sign during physical examination, and that 
Claimant’s symptoms were consistent with posterior impingement.

 22. Claimant returned to Dr. Wintory on March 30, 2009, pursuant to 
Dr. Cedillo’s referral. Dr. Wintory noted Claimant’s reports of increased symptoms 
since his discharge from care. Dr. Wintory indicated that Claimant had some sub-
jective tenderness during impingement testing. Dr. Wintory recommended and 
performed a subacromial steroid injection. Dr. Wintory noted that Claimant was 
not under any restrictions “at this  office at work or sport.” Dr. Wintory instructed 
Claimant to return in two weeks for reevaluation. Dr. Wintory indicated that a re-
peat injection and possibly a repeat MRI would be considered at that time de-
pending on Claimant’s response to the first injection.

 23. Claimant received no relief from the injection Dr. Wintory performed 
on March 30, 2009.

 24. Claimant was seen for additional physical therapy on March 30, 
and April 1, 2009. The April 1, 2009, physical therapy report states that Claimant 
reported being sore all over after the injection and that he reported he was also 
sore in his cervical spine. The April 1, 2009, report also indicates that Insurer had 
contacted the therapist’s office and indicated that Claimant was not to be seen for 
any further appointments because the case had been closed.

 25. Claimant contacted Insurer about additional physical therapy ap-
pointments and about returning to Dr. Wintory pursuant to his instructions. He 
was told that no further treatment would be authorized as his claim had been 
closed.

 26. Claimant underwent an independent medical evaluation with Chris-
topher Ryan, M.D., on June 29, 2009. Dr. Ryan noted pain, crepitation over the 
deltopectoral groove at the biceps tendon, a positive Yergason’s maneuver and 
limited range of motion during his physical examination. Dr. Ryan indicated that 
his impressions were a probable SLAP lesion, ongoing impingement, possible 
postoperative fibrosis, and possible subluxing biceps tendon. Dr. Ryan recom-
mended continuing with the recommendations of Drs. Cedillo and Wintory, includ-
ing that a repeat MRI be performed. Dr. Ryan indicated that in light of the subjec-
tive report of increased symptoms, his objective findings during physical exami-
nation, and the decreased range of motion, that Claimant was no longer at MMI.

 27. Robert Watson, M.D., performed an independent medical examina-
tion on July 8, 2009. Dr. Watson’s report and his testimony at hearing indicate 
that he obtained a history from Claimant consistent with the facts  detailed above. 
Dr. Watson testified that Claimant’s reports of increased symptoms and de-



creased activity would be consistent with an ongoing shoulder injury. Dr. Wat-
son’s report indicates  that Claimant had tenderness on palpation and with range 
of motion during his physical exam. Dr. Watson noted that Claimant had a slight 
drop of his right shoulder as compared to the left on visual inspection. Dr. Watson 
noted that Claimant was  able to touch both hands over his head, but that Claim-
ant had “obvious discomfort doing so.” Dr. Watson noted that Claimant’s range of 
motion was reduced during formal testing and that Claimant had pain anteriorly 
during impingement testing. Dr. Watson’s findings are consistent with those of 
Drs. Cedillo, Wintory and Ryan and with those of Claimant’s physical therapist. 
These findings during the physical examination are consistent with shoulder 
symptomology. Dr. Watson’s  diagnosis was consistent with that given by Dr. 
Ryan, right shoulder impingement syndrome with recurrent pain and possible bi-
ceps tendonitis. Dr. Watson also made recommendations  consistent with those 
made by the other physicians. Specifically, Dr. Watson recommended Claimant 
undergo a repeat MRI. Despite a history and physical examination that is consis-
tent with shoulder symptomology, Dr. Watson opined that Claimant remains at 
MMI “pending results of the MRI.”

28. At hearing Claimant testified that he has still not been able to return 
to work and that he would not be able to perform the work he was doing for Em-
ployer with the restrictions imposed by Dr. Cedillo or the current condition of his 
shoulder. Claimant testified that his shoulder continues to get worse and that he 
would like additional medical treatment to address his shoulder problem.

CONCLUSIONS OF LAW

1. The parties indicated at hearing that there is no dispute that Lawrence Cedillo, 
D.O., at Midtown Occupational Health Services and Terry Wintory, D.O., at Orthopedic 
Surgery and Sports Medicine Specialists, P.C., are authorized treating physicians. 
Rather, the medical benefits issue endorsed for hearing is to seek additional reasonable 
and necessary medical care in connection with the reopening. 

2. Section 8-43-303(1), C.R.S., provides that a workers’ compensation award may 
be reopened based on a change in condition. A “change in condition” refers to a 
“change in the condition of the original compensable injury or to a change in claimant’s 
physical or mental condition which can be causally connected to the original compensa-
ble injury.” Cordova v. Industrial Claims Comm’n., 55 P.3d 186, 189 (2002); In re 
Caraveo, W.C. No. 4-358-465 (ICAO, Oct. 25, 2006). Reopening is appropriate when 
the claimant’s degree of permanent disability has changed since MMI or where the 
claimant is entitled to additional medical or temporary disability benefits that are caus-
ally connected to the compensable injury. See In Re Duarte, W.C. No. 4-521-453 
(ICAO, June 8, 2007). The determination of whether a claimant has sustained his bur-
den of proof to reopen a claim is one of fact. In re Nguyen, W.C. No. 4-543-945 (ICAP, 
July 19, 2004). A claimant bears the burden of proving his condition has changed and 



his entitlement to benefits by a preponderance of the evidence. Osborne v. Industrial 
Commission, 725 P.2d 63 (Colo.App. 1986).

3. Claimant has established by a preponderance of the evidence that his condition 
has worsened and that his worsened condition is causally connected to the original 
compensable injury.  The claim is reopened. 

4. To prove entitlement to temporary disability benefits, a claimant must prove that 
the industrial injury caused a disability lasting more than three work shifts, that he left 
work as a result of the disability, and that the disability resulted in an actual wage loss. 
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. 
Industrial Claim Appeals Office, 954 P.2d 637 (Colo.App. 1997). Section 8-42-103(1)(a), 
C.R.S., requires a claimant to establish a causal connection between a work-related in-
jury and a subsequent wage loss in order to obtain temporary disability benefits. PDM 
Molding, Inc. v. Stanberg, supra. The term disability connotes two elements: (1) Medical 
incapacity evidenced by loss or restriction of bodily function; and (2) Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work. 
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). The impairment of earning capacity 
element of disability may be evidenced by a complete inability to work, or by restrictions 
that impair the claimant's ability effectively and properly to perform his regular employ-
ment. Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998). The existence 
of disability presents a question of fact.  Lymburn v. Symbios Logic, 952 P.2d 831 
(Colo.App. 1997).

5. In order for a claimant to receive additional temporary disability benefits after 
reaching MMI, the claimant must show that his worsened medical condition caused ad-
ditional physical restrictions resulting in greater impairment of his temporary work ca-
pacity than existed at the time of MMI. City of Colorado Springs v. ICAO, supra; Giam-
marino v. Contemporary Services Corp., W.C. 4-546-027 (ICAO, November 22, 2006). 
Once a claimant reaches MMI, any impairment of earning capacity is permanent and 
compensated by permanent disability benefits. Absent revocation of a claimant’s MMI 
status, and an increase in his impairment, it cannot be said that the claimant has suf-
fered a worsening of condition that has caused an impairment of his earnings capacity 
beyond that which was contemplated at the time the claimant received his permanent 
disability benefits award.

6. Claimant was released at full duty without permanent restrictions when he was 
put at MMI by Dr. Cedillo on December 12, 2008. When Claimant returned to Dr. Cedillo 
on March 25, 2009, Dr. Cedillo imposed work restrictions for the first time in this claim. 
Those restrictions included avoiding use of the right arm for overhead reaching and no 
repetitive motion with the right arm. Claimant’s work as a lead carpenter involved con-
stant heavy work with both extremities including building cement forms, carrying heavy 
objects and materials, climbing ladders and roofs, and other typical carpentry work. 
Claimant was unable to perform these tasks with the restrictions imposed on him on 
March 25, 2009, by Dr. Cedillo. Claimant’s ability to work and earn money was more re-



stricted when restrictions where imposed by Dr. Cedillo on March 25, 2009, as opposed 
to when he was without restriction at MMI.

7. When a claimant is unemployed for economic reasons, such as a lay off or re-
duction in hours, the wage loss remains casually connected to the injury if the claimant 
is able to establish a disability. Lunsford v. Sawatsky, 780 P.2d 76, 77 (Colo.App. 1989). 
This is true because a claimant “who is disabled because of a job related injury is often 
significantly restricted from obtaining new employment. Id. A disabled claimant need not 
prove an unsuccessful post-injury job search in order to be eligible for temporary total 
disability benefits. Black Roofing, Inc. v. West, 967 P.2d 195 (Colo.App. 1998).

8. Temporary total disability benefits ordinarily continue until one of the occurrences 
listed in Section 8-42-105(3), C.R.S. City of Colorado Springs v. Industrial Claim Ap-
peals Office, supra. These occurrences include MMI, a release to full duty by a treating 
physician, and return to full or modified employment. Respondents do not dispute the 
restrictions put in place by Dr. Cedillo on March 25, 2009, but argue that Claimant was 
released to full duty by Dr. Wintory on March 30, 2009, and therefore, that the  restric-
tions should terminate on that date.

9. Continuation of temporary total disability benefits may be appropriate if the 
claimant has multiple authorized treating physicians who give conflicting opinions con-
cerning the claimant’s ability to return to work. Bestway Concrete v. Industrial Claim Ap-
peals Office, 984 P.2d 680 (Colo.App. 1999). Resolution of this dispute is made by the 
Judge. Likewise, conflicting inferences as to whether a treating physician has released 
the claimant to regular employment can be resolved by the Judge. Imperial Headwear, 
Inc. v. Industrial Claim Appeals Office, 15 P.3d 295 (Colo.App. 2000).

10. Dr. Wintory’s March 30, 2009, report is not the full duty release Respondents ar-
gue it is. Dr. Wintory indicated that Claimant would not be under any restriction at his 
office. Dr. Wintory was not disputing the restrictions imposed by Dr. Cedillo.  It left open 
the possibility that other physicians might have restricted Claimant.

11. A preponderance of the evidence establishes that Claimant’s ability to work was 
impaired once Dr. Cedillo put restrictions in place on March 25, 2009. Temporary total 
disability benefits should commence March 25, 2009, and continue until terminated pur-
suant to law.

ORDER

 It is therefore ordered that:

1. Claimant’s petition to reopen his claim is granted. 
2. Insurer is liable for further medical treatment reasonably necessary to cure and 
relieve the effects of the injury. The treatment rendered by Dr. Cedillo, Dr. Wintory, and 



the physical therapist was reasonably needed to cure and relieve Claimant from the ef-
fects of the compensable injury.  
3. Insurer shall pay Claimant temporary total disability benefits commencing March 
25, 2009, and continuing until terminated according to law.
4. Insurer shall pay interest to Claimant at the rate of 8% per annum on all disability 
benefits not paid when due. 
5. All matters not determined herein are reserved for future determination.

DATED: August 12, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-610-351

ISSUES

¬ Did claimant overcome Dr. Henke’s determination of maximum medical im-
provement by clear and convincing evidence?
¬ Did claimant prove by a preponderance of the evidence that Dr. Reusswig’s rec-
ommendation for a C5-6 selective nerve root block, QSART testing, and a repeat stel-
late ganglion block is reasonably necessary to cure and relieve the effects of her injury.  

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer operates a retail grocery business.  On April 29, 2003, employer hired 
claimant to work as a deli clerk.  Claimant sustained an admitted injury to the area of 
her left wrist while working for employer on March 5, 2004.  The lid to a grease bin acci-
dentally closed on claimant’s left wrist while she was attempting to empty a bucket of 
grease into the bin.  Claimant’s dominant hand is her right.
2. Claimant continued working for employer until March 8, 2004, when she under-
went a medical examination by Physicians Assistant Charlotte Karls, PA-C, under the 
direction of Mary A. Reeves, M.D.  Diagnostic radiographs of claimant’s left upper ex-
tremity were normal.  Physicians Assistant Karls diagnosed a left wrist contusion, rec-
ommended a wrist brace, and imposed restrictions of no lifting with the left arm for one 
week.
3. Upon referral, Hand Surgeon Charles Hamlin, M.D., evaluated claimant’s ongo-
ing symptoms on October 22, 2004. Diagnostic radiographs continued to reflect normal 
studies.  Dr. Hamlin injected anesthetic medication into the 1st compartment of claim-
ant’s left wrist, which failed to relieve her symptoms.  On October 27, 2004, Dr. Reeves 
ordered an arthritis profile and referred claimant to a rheumatologist for evaluation of 
continued arthritic symptoms.   



4. On November 19, 2004, Dr. Hamlin performed a surgical release of the 1st com-
partment.  Dr. Hamlin determined that claimant could return to work sometime in Janu-
ary of 2005.  When she evaluated claimant on January 31, 2005, Dr. Reeves told claim-
ant she was surprised claimant had not returned to work at employer because Dr. Ham-
lin had released her to return to work.
5. Hand Surgeon Patrick Devanney, M.D., evaluated claimant on February 8, 2005, 
to address ongoing symptoms that Dr. Hamlin’s surgery failed to relieve.  Dr. Devan-
ney’s physical examination revealed that claimant had normal vascular response and no 
skin coloration.  Dr. Devanney assessed left wrist neuritis of the superficial branch of the 
radial nerve and possible neuroma formation.  Dr. Devanney referred claimant for 
physical therapy.  Claimant continued to fail to improve by the time Dr. Devanney re-
evaluated her on March 14, 2005.
6. Steven Gulevich, M.D., performed electromyogram (EMG) and nerve conduction 
studies of claimant’s upper extremities on April 20, 2005.  Dr. Gulevich reported the ab-
sence of electrophysiologic evidence of nerve entrapment, neuropathy, radiculopathy, or 
other radial nerve abnormality.
7. On January 7, 2006, claimant reported to PA-C Karls a one-week history of neck 
pain, with no known injury or cause.  Dr. Reeves eventually referred claimant for a mag-
netic resonance imaging (MRI) scan of her cervical spine, which she underwent on July 
20, 2006.
8. At employer’s request, Orthopedic Surgeon Peter Weingarten, M.D., evaluated 
claimant on July 5, 2006.  Claimant reported to Dr. Weingarten that, over the past 6 
months, she had been experiencing pain radiating from her left forearm up into her 
neck.  Upon physical examination of claimant, Dr. Weingarten found no evidence of 
muscle atrophy, a normal sensory exam, normal pulses, normal motor exam, and no 
signs or symptoms of Reflex Sympathetic Dystrophy (RSD).  Dr. Weingarten opined that 
claimant had reached maximum medical improvement (MMI) for her left wrist condition.  
9. Dr. Reeves noted on August 10, 2006, that the cervical MRI scan showed a bulg-
ing disk at the C5-6 level with some impingement of the spinal cord.  Dr. Reeves dis-
cussed Dr. Weingarten’s report and finding of MMI with claimant.  Dr. Reeves agreed 
that claimant should discuss her condition with Dr. Devanney before Dr. Reeves would 
place her at MMI.  
10. Dr. Devanney referred claimant for a MRI scan of her left wrist on November 14, 
2006, which revealed a tear of the scapholunate ligament.  Dr. Devanney performed ex-
ploration surgery of claimant’s left wrist on December 11, 2006.  Dr. Devanney recom-
mended wrist reconstruction surgery, which he performed on January 19, 2007.  Post-
operatively, claimant complained of pain radiating from her hand into her upper arm, oc-
casionally involving her neck.
11. On February 22, 2007, Dr. Reeves noted that claimant had received extensive 
treatment for her neck pain.  Dr. Reeves found clinical signs of fibromyalgia to explain 
claimant’s symptoms of bilateral body pain.  Dr. Reeves discussed with claimant imple-
mentation of an exercise plan.
12. Dr. Reeves referred claimant to Anesthesiologist Douglas R. Hess, M.D., who 
administered an epidural steroid injection (ESI) into her cervical spine on March 18, 
2007.   Claimant reported minimal relief from the ESI.  Dr. Hess reported on April 18, 
2007, that the nature of claimant’s pain suggested a hint of sympathetic nerve involve-



ment, based upon claimant’s report of allodynia and hyperaesthesias involving her left 
arm.  Dr. Hess recommended a Stellate Ganglion Block for diagnostic and therapeutic 
purposes.
13. Dr. Hess administered a sequential series stellate ganglion blocks over the ensu-
ing months.  In his report of April 7, 2008, Dr. Hess wrote:

We did the Stellate [blocks] and 70% of the pain in [claimant’s] arm 
resolved, 100% of the pain in her neck resolved and the pain relief 
(of each) lasted 1 ½ to 3 months (we did several Stellate Ganglion 
blocks, each with similar results).

****

[Claimant] probably has some residual radial neuritis  in her left 
wrist, but I think most of [claimant’s] pain is sympathetic in origin, or 
whatever anyone wants  to call pain that is  blocked by a sympa-
thetic block.

14. At employer’s request, Robert W. Watson, Jr., M.D., performed an independent 
medical examination of claimant on November 29, 2007.  Dr. Watson opined that claim-
ant had reached MMI; he explained:

The only treatment that is ongoing is palliative—specifically, she 
has had the stellate ganglion blocks done by Dr. Hess.  At this  time 
it does not appear that any other treatment is being recommended.

Dr. Watson noted that claimant’s positive response to the stellate ganglion blocks 
met the diagnostic criteria for sympathetically mediated pain, according to the di-
agnostic matrix of the medical treatment guidelines promulgated by the Division 
of Workers' Compensation.

15. Dr. Watson stated that his findings upon physical examination of claimant failed 
to support a clinical diagnosis of Complex Regional Pain Syndrome (CRPS) or RSD un-
der the diagnostic criteria of the medical treatment guidelines.  Dr. Watson found no at-
rophy of the muscles of claimant’s left upper extremity; no evidence of pseudomotor or 
vasomotor changes; and no evidence of hyperesthesia or allodynia.  Dr. Watson found 
claimant had good radial pulse and good capillary refill signs on her vascular examina-
tion.  Dr. Watson rated claimant’s permanent partial disability (PPD) at 15% of the upper 
extremity, based upon range of motion deficits and based upon a diagnosis of sympa-
thetically mediated pain. 
16. Dr. Devanny placed claimant at MMI as of January 9, 2008.  By letter of February 
20, 2008, Dr. Devanny stated that he agreed with Dr. Watson’s determination of MMI 
and the basis for his PPD rating.  Dr. Devanny recommended against additional medical 
treatment; he wrote:

No future medical benefits to maintain [MMI]. 

17. Based upon Dr. Devanny’s finding of MMI, employer filed a Final Admission of 
Liability (FAL) on March 24, 2008.  According to the FAL, claimant had remained off 
work, receiving temporary total disability benefits, during the 3.7 years between the date 



of her injury and date of MMI.  Claimant objected to the FAL and requested an inde-
pendent medical examination (DIME) through the Division of Workers' Compensation.  
The division appointed Clarence E. Henke, M.D., the DIME physician.
18. Dr. Henke is a medical expert in the areas of occupational medicine, radiology, 
nuclear medicine, and thermography.  Dr. Henke examined claimant on June 19, 2008, 
and obtained a history of her work-related condition.  Dr. Henke also reviewed medical 
records from some 13 medical providers.  Throughout his physical examination of 
claimant, Dr. Henke observed claimant guarding her left forearm and wrist.  Dr. Henke 
found no obvious muscle atrophy and normal skin color, temperature, and vascular ap-
pearance. Dr. Henke’s diagnostic impressions included:
a) Left wrist contusion with scapholunate ligament disruption and carpal bone insta-
bility, post-surgically treated; and
b) Cervical disc disease at multiple levels with most pronounced disc bulging at C5-
6 to left side, causing cord compression and mild canal stenosis with left upper extrem-
ity radicular pain symptoms.
Dr. Henke determined that claimant’s cervical/neck condition was unrelated to 
her injury at employer.  Dr. Henke agreed with Dr. Watson that claimant had 
reached MMI on November 29, 2007.  According to Dr. Henke, any further treat-
ment or diagnostic evaluations for RSD or CRPS were contraindicated and 
should not be covered under workers’ compensation for claimant’s  injury at em-
ployer.  Dr. Henke’s determination that claimant has reached MMI is presump-
tively correct unless overcome by clear and convincing evidence.     

19. Dr. Reeves evaluated claimant on August 1, 2008, and discussed Dr. Henke’s 
report.  Dr. Reeves reported her telephone conversation with Dr. Henke.  According to 
Dr. Reeves, Dr. Henke recommended the following two additional tests to determine 
whether claimant meets criteria for a diagnosis of CRPS or RSD: A thermogram of 
claimant’s left upper extremity; and a 3-phase nuclear medicine bone scan.
20. On August 22, 2008, employer filed an Amended FAL based upon Dr. Henke’s 
determination of MMI and impairment.  Claimant filed the underlying application for 
hearing seeking to overcome Dr. Henke’s determination of MMI.
21. Dr. Reeves referred claimant Anesthesiologist Peter N. Reusswig, M.D., for pain 
consultation.  Dr. Reusswig is an expert in pain management.  Crediting her testimony, 
claimant was seeking treatment from Dr. Reusswig outside the workers’ compensation 
system.  
22. Dr. Reusswig first evaluated claimant on February 6, 2009.  Dr. Reusswig as-
sessed a working diagnosis of CRPS, Type 1.  Dr. Reusswig recommended additional 
diagnostic testing involving thermography and a 3-phase bone scan.  On March 6, 
2009, Dr. Reusswig reported the bone scan testing was negative for RSD or CRPS.  On 
April 10, 2009, Dr. Reusswig reported the thermogram testing negative for RSD or 
CRPS.  Based upon negative bone scan and thermography testing, Dr. Reusswig 
changed his diagnosis from CRPS to neuropathic pain of the left upper extremity.  Dr. 
Reusswig recommended a C5-6 selective nerve block for diagnostic and therapeutic 
purposes.
23. Claimant testified that her left arm symptoms have progressively worsened since 
her injury at employer.  Claimant described her current symptoms as a burning sensa-



tion radiating up her left arm.  Claimant has undergone extensive treatment, which she 
described as including surgeries, physical therapy, acupuncture, bracing, and medica-
tions.  According to claimant, the stellate ganglion blocks she received helped most to 
relieve her symptoms.  Claimant denies any neck or other left upper extremity injury.  
Claimant agrees she did not injure her neck as a component of her accidental injury at 
employer.  Claimant first reported symptoms of neck pain to Dr. Reeves in November of 
2006, with no discernable cause or injury.  Claimant would like to have the additional 
diagnostic tests recommended by Dr. Reusswig because she believes those tests will 
relieve her pain.
24. Dr. Henke explained the difficulty in diagnosing RSD or CRPS:

There really are no standard symptoms.  And that is  one of the diffi-
culties in making this  diagnosis.  The patients will … have – a vari-
ety of symptoms not consistent with activity or anything else and 
have … great difficulty in separating their emotional and their physi-
cal behavior when they experience these symptoms.

So it’s … more of a combination of mental, emotional, and physiol-
ogic reactions than any other kind of diagnosis that we treat.

Dr. Henke stated it medically probable that claimant’s left upper extremity symp-
toms are the result of radiculopathy from her cervical disc abnormalities.  Dr. 
Henke stated that the positive results of claimant’s stellate ganglion blocks fail to 
support a diagnosis of CRPS or RSD because those blocks can relieve pain 
even in patients without CRPS or RSD.  Dr. Henke stated that the negative ther-
mograph and 3-phase bone scan studies  tend to rule out a diagnosis of CRPS or 
RSD.

25. Dr. Reusswig disagrees with Dr. Henke’s determination of MMI because he be-
lieves claimant needs further diagnostic testing to confirm or rule out a diagnosis of 
CRPS or RSD.  Dr. Reusswig disagreed with Dr. Henke’s opinion that diagnostic studies 
have already ruled out a diagnosis of CRPS or RSD.  Dr. Reusswig testified:

No, I don’t agree with that.  CRPS is, by virtue of the fact that it’s a 
syndrome, it’s a conglomeration of symptoms, clinical signs, and 
perhaps positive objective testing.  

The objective tests are one component of what we look at in CRPS.  
And, certainly, [claimant] has  clinical signs  and symptoms which 
would place a higher suspicion for the presence of CRPS.  And one 
has to take into account all of those things, in addition to the objec-
tive tests.

Dr. Reusswig agreed that a diagnosis  of CRPS or RSD requires 2 positive diag-
nostic tests.  Dr. Reusswig agreed that, at this  point, CRPS or RSD is  only a pos-
sible diagnosis  because of the absence of two positive diagnostic procedures.  
Dr. Reusswig recommends the following additional diagnostic procedures:  A C5-
6 selective nerve root block, Quantitative Sweat Autonomic Reflex Testing 
(QSART), and a repeat stellate block.



26. Claimant failed to show it highly probable that Dr. Henke was incorrect in deter-
mining that claimant has reached MMI.  Dr. Henke’s diagnosis of chronic left wrist pain 
is supported by a similar diagnosis by Dr. Watson.  On February 6, 2009, Dr. Reusswig 
reported examination findings that might support a diagnosis of CRPS or RSD.  By con-
trast, Dr. Devanney, Dr. Weingarten, Dr. Watson, and Dr. Henke found no clinical signs 
to support a diagnosis of CRPS or RSD.  Dr. Reusswig’s testimony supports a finding 
that, because the results of the thermograph and 3-phase bone scan studies were 
negative, a diagnosis of CRPS or RSD is only a possible diagnosis and not medically 
probable diagnosis.  Indeed, Dr. Reusswig changed his diagnosis from CRPS to neuro-
pathic pain after reviewing the negative findings on the thermograph and 3-phase bone 
scan studies.  Dr. Henke’s determination of MMI is supported by the medical opinions of 
Dr. Devanney and Dr. Watson.  The Judge thus finds that, while Dr. Reusswig and Dr. 
Henke disagree whether claimant has reached MMI, such disagreement fails to show it 
highly probable that Dr. Henke is incorrect in determining that claimant reached MMI on 
November 29, 2007.  
27. Claimant failed to show it more probably true than not that Dr. Reusswig’s rec-
ommendation for a C5-6 selective nerve root block, QSART testing, and a repeat stel-
late ganglion block is reasonably necessary to cure and relieve the effects of her injury. 
Although both Dr. Henke and Dr. Reusswig agree that claimant should undergo a 
diagnostic/therapeutic C5-6 selective nerve root block, all physicians support Dr. 
Henke’s medical opinion that claimant’s neck/cervical symptoms are unrelated to her 
injury at employer.  The Judge thus finds that that claimant’s neck/cervical symptoms 
are unrelated to her injury at employer.  While her symptoms of chronic pain and burn-
ing sensation have been ongoing over several years, claimant has received extensive 
treatment to relieve those symptoms. The Judge finds Dr. Henke’s recommendation 
against additional treatment or diagnostic evaluation persuasive because Dr. Henke’s 
opinion is supported by the medical opinion of claimant’s surgeon, Dr. Devanney, who 
likewise recommended against additional medical treatment.      

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

A. Maximum Medical Improvement:

Claimant argues that she overcame Dr. Henke’s determination of MMI by 
clear and convincing evidence.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disabil-
ity and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  In general, claim-
ant shoulders the burden of proving entitlement to benefits  by a preponderance 
of the evidence.  Section 8-42-101, supra.   A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that 
a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 



(1979).  The facts  in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights  of claimant nor in favor of the rights  of respondents.  
Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the tes-
timony and actions; the motives  of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

 The Act defines maximum medical improvement (MMI) under 
§8-40-201(11.5), supra, as:

[A] point in time when any medically determinable physical or men-
tal impairment as a result of injury has become stable and when no 
further treatment is reasonably expected to improve the condition.  
The requirement for future medical maintenance which will not sig-
nificantly improve the condition or the possibility of improvement or 
deterioration resulting from the passage of time shall not affect a 
finding of maximum medical improvement.  The possibility of im-
provement or deterioration resulting from the passage of time alone 
shall not affect a finding of maximum medical improvement.

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of MMI 
by a DIME physician selected through the Division of Workers' Compensation 
shall only be overcome by clear and convincing evidence. Clear and convincing 
evidence is highly probable and free from serious or substantial doubt, and the 
party challenging the DIME physician's finding must produce evidence showing it 
highly probable the DIME physician is incorrect.  Metro Moving and Storage Co. 
v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has been 
proved by clear and convincing evidence if, considering all the evidence, the 
trier-of-fact finds it to be highly probable and free from serious or substantial 
doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere difference of opin-
ion between physicians fails  to constitute error.  See, Gonzales v. Browning Fer-
ris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).

The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more 
reliable medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 



590 (Colo. App. 1998).  Since the DIME physician is required to identify and 
evaluate all losses and restrictions which result from the industrial injury as part 
of the diagnostic assessment process, the DIME physician's opinion regarding 
causation of those losses and restrictions is  subject to the same enhanced bur-
den of proof.  Qual-Med v. Industrial Claim Appeals Office, supra.

Here, the Judge found that claimant failed to show it highly probable that 
Dr. Henke was incorrect in determining that claimant has reached MMI. Claimant 
thus failed to overcome Dr. Henke’s determination of MMI by clear and convinc-
ing evidence. 

The Judge found Dr. Henke’s  diagnosis of chronic left wrist pain supported 
by a similar diagnosis by Dr. Watson.  While Dr. Reusswig initially adopted a 
working diagnosis of CRPS or RSD, Dr. Reusswig changed his  diagnosis from 
CRPS to neuropathic pain after reviewing the negative findings on the thermo-
graph and 3-phase bone scan studies.  Dr. Reusswig initially reported examina-
tion findings that might support a diagnosis of CRPS or RSD.  By contrast, Dr. 
Devanney, Dr. Weingarten, Dr. Watson, and Dr. Henke found no clinical signs to 
support a diagnosis of CRPS or RSD.  

The Judge adopted Dr. Reusswig’s testimony in finding that, because the 
results of the thermograph and 3-phase bone scan studies were negative, a di-
agnosis of CRPS or RSD was only a possible diagnosis and not medically prob-
able diagnosis.  

While Dr. Reusswig disagrees  with Dr. Henke’s determination of MMI, 
such disagreement fails to show it highly probable that Dr. Henke is incorrect in 
determining that claimant reached MMI on November 29, 2007, especially where 
Dr. Henke’s  determination of MMI was amply supported by the medical opinions 
of Dr. Devanney and Dr. Watson.

The Judge concludes that Dr. Henke’s determination that claimant 
reached MMI on November 29, 2007, should be upheld.

B. Medical Benefits:

 Claimant argues she has proven by a preponderance of the evidence that 
Dr. Reusswig’s recommendation for a C5-6 selective nerve root block, QSART 
testing, and a repeat stellate ganglion block is reasonably necessary to cure and 
relieve the effects of her injury.  The Judge disagrees.

 Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and sur-
gical supplies, crutches, and apparatus as may reasonably be 
needed at the time of the injury … and thereafter during the disabil-
ity to cure and relieve the employee from the effects of the injury.



Respondents thus are liable for authorized medical treatment reasonably neces-
sary to cure and relieve the employee from the effects of the injury.  Section 8-42-
101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).

 The Judge found that claimant failed to show it more probably true than 
not that Dr. Reusswig’s recommendation for a C5-6 selective nerve root block, 
QSART testing, and a repeat stellate ganglion block is reasonably necessary to 
cure and relieve the effects of her injury. Claimant thus failed to prove by a pre-
ponderance of the evidence that Dr. Reusswig’s  recommendation for a C5-6 se-
lective nerve root block, QSART testing, and a repeat stellate ganglion block is 
reasonably necessary to cure and relieve the effects of her injury.

 As found, claimant’s neck/cervical symptoms are unrelated to her injury at 
employer.  Dr. Reusswig’s recommendation that claimant should undergo a 
diagnostic/therapeutic C5-6 selective nerve root block represents treatment for a 
condition unrelated to claimant’s injury at employer.  Claimant’s symptoms of 
chronic pain and burning sensation have been ongoing over several years. 
Claimant has received extensive treatment to relieve those symptoms. The 
Judge found Dr. Henke’s  recommendation against additional treatment or diag-
nostic evaluation persuasive and amply supported by the medical opinion of 
claimant’s surgeon, Dr. Devanney.

The Judge concludes that claimant’s request for an award of medical 
benefits for a C5-6 selective nerve root block, QSART testing, and a repeat stel-
late ganglion block should be denied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Dr. Henke’s determination that claimant reached MMI on Novem-
ber 29, 2007, is upheld.

2. Claimant’s request for an award of medical benefits for a C5-6 se-
lective nerve root block, QSART testing, and a repeat stellate ganglion block is 
denied and dismissed.

3. Issues not expressly decided herein are reserved to the parties for 
future determination.

DATED:  _August 14, 2009_

Michael E. Harr,
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-675-476

ISSUES

¬ Did claimant prove by a preponderance of the evidence that she sustained an 
injury arising out of the course and scope of her employment?
¬ Did claimant prove by a preponderance of the evidence that she is entitled to 
medical benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the fol-
lowing findings of fact:

1. Employer is a municipality.  Claimant has worked some 15 years for employer as 
an administrative assistant with the police department.  On January 30, 2006, claimant 
slipped and fell while returning to the police building after leaving the premises to have 
lunch with a friend.  Claimant’s lunch companion drove them from lunch and stopped 
the car in a restricted parking lot outside a set of doors to the west entrance of the po-
lice building.  Claimant climbed out of the car and walked toward the building.  Claimant 
misjudged the curb, lost her balance, and fell while stepping up onto the sidewalk out-
side the doors.  Claimant struck her right knee and the middle finger of her left hand on 
the concrete sidewalk.
2. At the time of her slip and fall, claimant was walking in a restricted area on the 
west side of the building reserved for police access.  Claimant elected to use the west 
entrance to the police building because it provided faster access to the front desk where 
she was supposed to cover telephones.   Claimant was hurrying to get back into the 
building to cover the phones so that a fellow worker could go to lunch. 
3. Perry, now Chief of Police, and Sergeant Corbitt were standing near a window 
inside the police building and observed claimant slip and fall.  Chief Perry was claim-
ant’s direct supervisor on January 30, 2006.  When Chief Perry asked claimant if she 
was all right, she answered, “yes”.  Crediting the testimony of Sergeant Corbitt, the curb 
on which claimant slipped was a standard 6 to 8 inches in height. 
4. Claimant later filed an Employer’s First Report of Injury (E-1) on February 3, 
2006.  Claimant indicated on the E-1 that she injured her knee and finger.  Claimant tes-
tified that she twisted and turned while falling, injuring her lower back.  Claimant how-
ever failed to indicate on the E-1 that she injured her lower back.  Claimant explained 
that she was primarily concerned with treatment for her finger and right knee, and not 
with treatment for her lower back.  Claimant also stated that her treatment was inter-
rupted from the time she became pregnant in March of 2006 until she delivered her 
daughter some 39 weeks later.  Claimant stated that she waited to seek treatment for 



her back and knee until after delivering her daughter.  As found below, claimant failed to 
report a lower back condition to her medical providers for another 16 months after she 
filed the E-1.
5. Employer referred claimant to Robert W. Watson, Jr., M.D., who first examined 
her on February 13, 2006.  Claimant reported to Dr. Watson that she struck the middle 
finger of her left hand and her right knee when she slipped and fell.  Dr. Watson re-
ported that claimant denied any concurrent medical problem other than the injury to her 
left middle finger and right knee.  Dr. Watson noted x-ray studies of the left middle finger 
and right knee were unremarkable.  Dr. Watson diagnosed an abrasion/contusion of the 
left middle finger and right knee.  Dr. Watson explained to claimant that there her injury 
should resolve over the next few weeks without medical treatment. 
6. Dr. Watson reevaluated claimant on March 7, 2006, when claimant reported she 
also pulled some muscles in the mid-back region between her shoulder blades.  Dr. 
Watson diagnosed a right knee strain and a thoracic strain.  Dr. Watson referred claim-
ant for physical therapy.
7. On March 20, 2006, claimant reported to Dr. Watson that the pain in her thoracic 
spine was not responding to physical therapy.  At claimant’s request for osteopathic ma-
nipulation, Dr. Watson referred her to D. Brooks Conforti, D.O., who first treated claim-
ant on April 12, 2006.
8. Dr. Watson reexamined claimant on April 11, 2006, on May 5, 2006, on May 18, 
2006, and on June 6, 2006.  During all of these appointments with Dr. Watson, claimant 
continued to complain of symptoms involving her right knee and her thoracic spine.  On 
June 6th, Dr. Watson noted tenderness at the T7-8 region of claimant’s thoracic spine 
which had improved with osteopathic manipulation.  Dr. Watson also discussed claim-
ant’s progress with Dr. Conforti on June 6th.  Dr. Conforti recommended 6 more ses-
sions.
9. Dr. Watson evaluated claimant on September 1, 2006, when he determined that 
she had reached a plateau in her treatment.  While Dr. Watson recommended a mag-
netic resonance imaging (MRI) scan of claimant’s right knee, he postponed the MRI be-
cause of her pregnancy.  Dr. Watson ordered 4 more treatments with Dr. Conforti but 
placed all other treatment on hold for the remainder of her pregnancy.
10. Dr. Watson next examined claimant on April 6, 2007.  Claimant reported that her 
back had improved, and Dr. Watson found no tenderness of claimant’s thoracic spine.  
Dr. Watson continued to diagnose a right knee strain and a thoracic strain.  Dr. Watson 
recommended claimant undergo the MRI scan of her right knee.  Dr. Watson reviewed 
MRI evidence of a lateral meniscal tear with claimant on April 23, 2007. Dr. Watson re-
ferred claimant to Cary Motz, M.D., for an orthopedic consultation.  When he discussed 
Dr. Motz’s recommendations with claimant on May 1, 2007, Dr. Watson recommended 
claimant proceed with surgery.  Dr. Motz performed arthroscopic surgery upon claim-
ant’s right knee in May of 2007.
11. Dr. Watson next evaluated claimant on June 5, 2007, when he recommended 
post-surgical physical therapy to rehabilitate claimant’s right knee.  On June 19, 2007, 
claimant reported to Dr. Watson that her gait had caused lower back pain.  Dr. Watson 
examined claimant’s lumbosacral spine and found some tenderness.  Dr. Watson diag-
nosed lower back pain, likely secondary to claimant’s altered gait.



12. Claimant’s testimony that she injured her lower back during the slip and fall on 
January 30, 2006, lacks credibility when weighed against the history contained in the 
medical records of Dr. Watson.  Dr. Watson’s medical records show that he conscien-
tiously evaluated and treated the symptoms claimant reported to him.  There is no per-
suasive evidence otherwise showing that claimant reported any lower back symptoms 
to Dr. Watson during the 16-month period of time he treated her prior to June 19, 2007. 
13. At insurer’s request, Robert I. Kawasaki, M.D., performed an independent medi-
cal examination of claimant on January 24, 2008.  Claimant provided the following his-
tory to Dr. Kawasaki:
a. [Claimant] was stepping up the curb off a driveway and tripped.  She indicates 
she landed on her right knee and abraded her right fingers.  She also indicates she 
rolled onto her back after landing on her knee.  She indicates she has (sic) immedi-
ate right knee pain as well as back pain from the base of her neck to her tailbone.   
14. (Emphasis added).  This history of claimant rolling onto her back is inconsistent 
with claimant’s testimony at hearing and with the history contained in Dr. Watson’s 
medical records prior to June 19, 2006.  Dr. Kawasaki opined it medically improbable 
that claimant’s lumbar spine symptoms arose out of claimant’s fall at work on January 
30, 2006.  Dr. Kawasaki based his opinion upon claimant’s failure to report lower back 
symptoms to Dr. Watson until June 19, 2007.
15. Claimant failed to show it more probably true than not that she injured her lower 
back during the slip and fall at work on January 3, 2006.  The Judge credits the medical 
opinion of Dr. Kawasaki in finding it medically improbable that claimant’s lumbar spine 
symptoms arose out of claimant’s fall at work on January 30, 2006. Dr. Kawasaki’s opin-
ion is supported by the medical records of Dr. Watson, which show that claimant did not 
report lower back symptoms for some 16 months until June 19, 2007.  Dr. Kawasaki’s 
opinion is further supported by claimant’s failure to report any injury to her lower back 
while treating with Dr. Conforti between April 12, 2006, and April 5, 2007.  Because of 
the inconsistencies between claimant’s testimony and the histories given Dr. Watson, 
Dr. Conforti, and Dr. Kawasaki, the Judge is unable to credit claimant’s testimony that 
she injured her lower back on January 30, 2006.  
16. Claimant showed it more probably true that her injury occurred in the course of 
her employment because she was performing an activity incidental to her employment, 
that is, claimant was hurrying back into the police building after returning from lunch in 
order relieve a fellow worker from covering telephones.
17. Claimant failed to show it more probably true than not that her injury arose out of 
a hazard of her employment.  Concrete curbs and concrete sidewalks are ubiquitous 
and are not a special risk of employment.  Stepping over a curb to a sidewalk is an ac-
tivity of daily life that is unrelated to claimant’s work-related functions as an administra-
tive assistant.  There was no persuasive evidence otherwise showing that the curb and 
sidewalk area was icy, slippery, or otherwise hazardous.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:



Claimant argues she has proven by a preponderance of the evidence that 
she sustained an injury arising out of the course and scope of her employment.  
The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disabil-
ity and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoul-
ders the burden of proving by a preponderance of the evidence that her injury 
arose out of the course and scope of her employment.  Section 8-41-301(1), su-
pra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the tes-
timony and actions; the motives  of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

To qualify for recovery under the Act, a claimant must be performing serv-
ices arising out of and in the course of his employment at the time of his  injury.  
Section 8-41-301 (1) (b), supra.  For an injury to occur “in the course of employ-
ment”, the claimant must demonstrate that the injury occurred within the time and 
place limits  of his employment and during an activity that had some connection 
with his work-related functions.  See Triad Painting Co. v. Blair, 812 P.2d 638, 
641 (Colo. 1991).  The “arising out of employment” element is  narrower than the 
“in the course of” requirement.  See id.  For an injury to arise out of employment, 
the claimant must show a causal connection between the duties of employment 
and the injury such that the injury has its origins in the employee’s  work-related 
functions and is sufficiently related to those functions to be considered part to the 
employment contract.  See Triad Painting Co. v. Blair, supra at 641-42.  The 
claimant must prove these statutory requirements by a preponderance of the evi-
dence.  Madden v. Mountain West Fabricators, 977 P.2d 861,863 (Colo. 1999).



Our courts have held that level concrete surfaces are encountered on 
sidewalks, parking lots, streets, and in one's home; they are a ubiquitous condi-
tion that does not constitute a special risk of employment. See Gates Rubber Co. 
v. Industrial Comm. Of the State of Colo., 705 P.2d 6 (Colo. App., May 16, 1985).

   Here, the Judge found that claimant showed it more probably true that 
her injury occurred in the course of her employment.  Claimant however failed to 
show it more probably true than not that her injury arose out of a hazard of her 
employment.  Claimant thus failed to shoulder her burden of proving by a pre-
ponderance of the evidence that her injury arose out of and within the course of 
her employment.  

The Judge found that concrete curbs and concrete sidewalks are ubiqui-
tous and not a special risk of employment.  Stepping over a curb to a sidewalk is 
an activity of daily life that is unrelated to claimant’s  work-related duties as  an 
administrative assistant.  There was no persuasive evidence otherwise showing 
that the curb and sidewalk area was icy, slippery, or otherwise hazardous.

The Judge concludes claimant’s claim for benefits  under the Act should be 
denied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

Claimant’s claim for workers’ compensation benefits under the Act is de-
nied and dismissed.

DATED:  _August 14, 2009_

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-742-786

ISSUE

 Whether Claimant has established by a preponderance of the evidence 
that her 35% right middle finger impairment rating should be converted to a 6% 
upper extremity impairment rating.

FINDINGS OF FACT



 1. On October 5, 2007 Claimant suffered an admitted right middle fin-
ger laceration during the course and scope of her employment with Employer.  
The laceration extended from the base of her finger through its middle for ap-
proximately 3.5 centimeters.  Exploration of the injury did not reveal any lacer-
ated nerves or tendons.

 2. Claimant received medical treatment from Authorized Treating Phy-
sician (ATP) Eric N. Britton, M.D.  On December 4, 2007 Claimant underwent a 
second exploratory surgery.  The procedure revealed compression of the digital 
nerve, but no substantive damage to the nerve.

 3. On February 18, 2008 Claimant reached Maximum Medical Im-
provement (MMI).  Dr. Britton characterized Claimant’s condition as a “right long 
finger laceration with ulnar digital nerve injury.”  He returned Claimant to full duty 
work without restrictions.  Dr. Britton recommended an additional two to three 
medical visits in order to finalize Claimant’s  strengthening program.  He remarked 
that Claimant suffered a permanent impairment because of the continued numb-
ness in her finger.

 4. Claimant subsequently challenged Dr. Britton’s determination and 
sought a Division Independent Medical Examination (DIME).  On January 14, 
2009 Claimant underwent a DIME with Albert Hattem, M.D.  Dr. Hattem reviewed 
Claimant’s medical records.  The records included information pertaining to a 
subsequent injury involving her right elbow and shoulder.  He also conducted a 
physical examination and noted inconsistencies in Claimant’s range of motion 
measurements.  Based on a comparison between Claimant’s  prior range of mo-
tion testing and his physical examination, Dr. Hattem remarked that Claimant was 
self-limiting in her range of motion and misrepresented her sensory loss.  He ex-
plained that there was no physiological explanation for Claimant’s range of mo-
tion loss and sensory deterioration since she had reached MMI.

 5. In assigning Claimant an impairment rating Dr. Hattem utilized The 
AMA Guides to the Evaluation of Permanent Impairment Third Edition Revised 
(AMA Guides).  He assigned Claimant an impairment rating for abnormal right 
middle finger motion and digital nerve sensory loss.  Dr. Hattem specifically as-
signed Claimant a “19% digit impairment for abnormal right middle finger motion” 
and “an additional 20% digit impairment for a total sensory loss involving the ul-
nar aspect of the middle finger.”  Combining the abnormal motion and sensory 
loss ratings resulted in a 35% total digit impairment.  Dr. Hattem noted that the 
35% digit impairment could be converted to a 7% hand impairment, a 6% upper 
extremity impairment or a 4% whole person impairment.  He commented that he 
agreed with Claimant’s February 18, 2008 MMI date.

 6. In considering Claimant’s  right elbow condition, Dr. Hattem re-
marked that she first mentioned elbow pain more than one year after her October 
5, 2007 industrial injury.  He concluded that, because of the long time interval be-



tween Claimant’s industrial injury and her elbow pain, her employment activities 
did not cause her elbow symptoms.

 7. Regarding medical maintenance treatment, Dr. Hattem noted that 
Claimant’s continued right middle finger numbness warranted a one-time return 
visit to ATP Dr. Britton.  He stated that he was “hesitant” to “recommend any addi-
tional treatment because of the inconsistencies already discussed.”

 8. On February 23, 2009 Respondents  filed an Amended FAL that was 
consistent with Dr. Hattem’s DIME report.  The DOWC subsequently informed 
Respondents that, although Claimant had received a 35% impairment of the 
middle finger, Respondents had noted a 6% rating.  The DOWC thus requested 
Respondents to admit liability for Permanent Partial Disability (PPD) benefits 
based on the 35% rating.

9. On April 24, 2009 Claimant returned to Dr. Britton for the one-time 
evaluation authorized by Dr. Hattem.  Dr. Britton examined Claimant and deter-
mined that she exhibited significant symptom magnification.  He specifically 
noted “[d]uring direct examination of the former surgical site at the long finger the 
patient withdrew her hand several times claiming pain in the long finger however 
with distraction while examining the patient’s right elbow she exhibited no focal 
tenderness with pressure on the palm or the long finger.”  Dr. Britton also ex-
plained that Claimant had full range of motion in her fingers.  He summarized that 
Claimant demonstrated “nonanatomic sensory complaints given the initially very 
localized injury.”  Dr. Britton agreed with Dr. Hattem that Claimant’s right elbow 
complaints were not related to her October 5, 2007 industrial injury and directed 
Claimant to pursue treatment outside of the Workers’ Compensation system.  He 
did not recommend any additional treatment.

 10. Claimant has failed to demonstrate that it is more probably true 
than not that her 35% right middle finger impairment rating should be converted 
to a 6% upper extremity impairment rating.  The record reveals that Claimant suf-
fered a right long finger laceration with an ulnar digital nerve injury during the 
course and scope of her employment with Employer on October 5, 2007.  DIME 
physician Dr. Hattem credibly determined that Claimant sustained a “19% digit 
impairment for abnormal right middle finger motion” and “an additional 20% digit 
impairment for a total sensory loss involving the ulnar aspect of the middle fin-
ger.”  Combining the abnormal motion and sensory loss ratings resulted in a 35% 
total digit impairment.  Dr. Hattem concluded that, because of the long time inter-
val between Claimant’s  industrial injury and her elbow pain, her employment ac-
tivities did not cause her elbow symptoms.  ATP Dr. Britton also characterized 
Claimant’s condition as  a “right long finger laceration with ulnar digital nerve in-
jury.”  He summarized that Claimant demonstrated “nonanatomic sensory com-
plaints  given the initially very localized injury.”  Furthermore, Dr. Britton agreed 
with Dr. Hattem that Claimant’s right elbow complaints were not related to her 
October 5, 2007 industrial injury.  Although Claimant seeks to challenge her 35% 



right middle finger impairment rating, she did not testify at the hearing in this 
matter or otherwise produce persuasive evidence that she suffered functional 
impairment to her right wrist or arm.  Based on the persuasive reports of doctors 
Britton and Hattem, the situs  of Claimant’s functional impairment is limited to her 
right middle finger.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits  by a preponderance of the evi-
dence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' Com-
pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' Com-
pensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is  disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

4. Section 8-42-107(1)(a), C.R.S. limits  medical impairment benefits  to 
those provided in §8-42-107(2), C.R.S. when a claimant’s injury is one enumer-
ated in the schedule of impairments.  The schedule includes the loss of the “mid-
dle finger.”  See §8-42-107(2)(l-n), C.R.S.  When an injury results in a permanent 
medical impairment not set forth on a schedule of impairments, an employee is 
entitled to medical impairment benefits paid as a whole person.  See §8-42-
107(8)(c), C.R.S.

5. In resolving whether a claimant has sustained a scheduled impair-
ment, the Judge must determine the situs of a claimant’s  “functional impairment.”  
Velasquez v. UPS, W.C. No. 4-573-459 (ICAP, Apr. 13, 2006).  The situs of the 
functional impairment is not necessarily the site of the injury.  Id.  Pain and dis-
comfort that limit a claimant’s ability to use a portion of the body is considered 



functional impairment for purposes of determining whether an injury is off the 
schedule of impairments.  Eidy v. Pioneer Freightways, W.C. No. 4-291-940 
(ICAP, Aug. 4, 1998).

6. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that her 35% right middle finger impairment rating should be con-
verted to a 6% upper extremity impairment rating.  The record reveals that 
Claimant suffered a right long finger laceration with an ulnar digital nerve injury 
during the course and scope of her employment with Employer on October 5, 
2007.  DIME physician Dr. Hattem credibly determined that Claimant sustained a 
“19% digit impairment for abnormal right middle finger motion” and “an additional 
20% digit impairment for a total sensory loss  involving the ulnar aspect of the 
middle finger.”  Combining the abnormal motion and sensory loss ratings resulted 
in a 35% total digit impairment.  Dr. Hattem concluded that, because of the long 
time interval between Claimant’s industrial injury and her elbow pain, her em-
ployment activities did not cause her elbow symptoms.  ATP Dr. Britton also 
characterized Claimant’s  condition as  a “right long finger laceration with ulnar 
digital nerve injury.”  He summarized that Claimant demonstrated “nonanatomic 
sensory complaints given the initially very localized injury.”  Furthermore, Dr. Brit-
ton agreed with Dr. Hattem that Claimant’s right elbow complaints were not re-
lated to her October 5, 2007 industrial injury.  Although Claimant seeks to chal-
lenge her 35% right middle finger impairment rating, she did not testify at the 
hearing in this matter or otherwise produce persuasive evidence that she suf-
fered functional impairment to her right wrist or arm.  Based on the persuasive 
reports of doctors Britton and Hattem, the situs of Claimant’s functional impair-
ment is limited to her right middle finger.

 ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant suffered a 35% impairment to her right middle finger.

2. Any issues not resolved in this Order are reserved for future deter-
mination.

DATED: August 17, 2009.  Peter J. Cannici, Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-755-097

ISSUES



 The sole issue determined herein is temporary total disability (“TTD”) 
benefits, specifically whether claimant was responsible for her termination from 
employment.  The parties stipulated to an average weekly wage of $575.

FINDINGS OF FACT

1. Claimant was born June 5, 1953.  She commenced work for a predecessor com-
pany of the employer in 1989 as a personal shopper, working one-on-one with clients/
store customers to assist in picking out purchases and wardrobes.  In 2001, claimant 
was promoted to assistant sales manager.  In January 2004, she became the sales 
manager in the men’s department.  After some performance problems in 2007, she 
switched over to sales manager for the home furnishings department.

2. Mr. Clark has worked as store manager for the employer since February 1997, 
when he first met claimant, who was employed as a personal shopper.  Mr. Clark 
agreed that claimant was a “fabulous employee.”

3. Mr. Clark and claimant had a good working relationship and were friends at work.  
Mr. Clark and claimant took smoke breaks together, at least a couple of times per week 
and sometimes more than once a day.  They discussed personal issues such as family, 
vacations, and friends.  Not once during these smoke breaks did the claimant ever 
complain about Mr. Clark’s management style, conduct, inappropriate treatment, or har-
assment.

4. At one point, claimant admitted that she had a “crush” on Mr. Clark.  Mr. Clark re-
plied that the attraction was not mutual and nothing would come of it.

5. Claimant attended holiday parties at Mr. Clark’s home and in April of 2007 when 
Mr. Clark went in for surgery, claimant helped to plan a party for him and purchased a 
gag gift.

6. Beginning after claimant’s promotion to Sales Manager in the men’s department, 
performance issues developed regarding the appearance of the claimant’s department.  
In addressing performance issues with claimant, Mr. Clark did not treat claimant disre-
spectfully or in a harassing manner.

7. Claimant sustained an admitted work-related injury on March 21, 2008.  She had 
her foot on a display fixture and caught her pant leg while removing her foot, causing 
her to fall.  Claimant’s primary injury was to her lumbar spine.

8. As a result of her injury, claimant had restrictions against climbing stairs.  In ap-
proximately April 2008, Mr. Clark requested that claimant provide training to other em-
ployees upstairs.  Claimant reminded Mr. Clark that she could not climb the stairs.  Mr. 
Clark offered to carry claimant up the stairs.  Claimant felt offended by the offer and de-



clined.  Mr. Clark walked away and complained about the manner in which claimant had 
arranged a bed cover in her department. 

9. In June 2008, a managers’ meeting was held in anticipation of the upcoming in-
ventory.  Managers were responsible for drawing maps of their departments.  Approxi-
mately two weeks before this meeting, claimant referred to herself as “map retarded.”  
Mr. Clark previously heard claimant refer to herself as “map retarded” and that “she 
couldn’t draw herself out of a closet.”  At the inventory meeting when the claimant asked 
if Mr. Clark would help her prepare her maps, he replied that he would, knowing the 
claimant was “map-retarded” and “not able to draw her way out of a closet.”  Mr. Clark 
did not intend to harm claimant by this statement and was simply trying to be comical.  
Claimant did not respond to the comment in the meeting.  

10. Claimant was seen at CCOM on July 2, 2008.  Al Schultz, PA-C, reported that the 
claimant was working her scheduled hours within her limitations.  The claimant’s mood 
and affect were reported as “appropriate.”

11. On July 8, 2008, Mr. Clark, while training an assistant sales manager, Ms. Tirk, 
noticed some incorrect signage in the Home Furnishings Department.  Specifically, 
some dishes that were on sale were not marked down while other products that were 
not on sale were marked down.  Mr. Clark called claimant over and told Ms. Tirk and 
claimant that the inaccurate signage was a “stupid mistake.”  Mr. Clark maintained a 
calm demeanor and did not specifically say that claimant was “stupid.”  Ms. Tirk consid-
ered Mr. Clark’s actions to be part of her training and his comments were directed to Ms. 
Tirk.  Clark had previously pointed out to Ms. Tirk errors throughout the store.

12. The July 8, 2008, comments about the mistaken sign greatly upset claimant.  

13. On July 9, 2008, claimant began work at 10:00 a.m., when the store opened and 
immediately requested a meeting with Mr. Clark.  The claimant, Mr. Clark, and Ms. 
Smith, the Assistant Store Manager, were present.  Claimant was very upset and com-
plained that Mr. Clark had not been professional with her and that he had called her 
“stupid” and “map-retarded.”  She told Mr. Clark that she would not tolerate his conduct.  
Mr. Clark denied that he had called claimant “stupid.”  She requested that he have Ms. 
Tirk come in and confirm the events of July 8, but Mr. Clark refused and became angry.  
Mr. Clark apologized to claimant regarding the map-retarded statement, but did so in an 
insincere manner by saying, “If you want an apology, I will give you one.”  Mr. Clark left 
the meeting to go smoke a cigarette.

14. When Mr. Clark left, claimant turned to Ms. Smith and said that she would “not 
put up with it” anymore and she wanted to complete resignation documents.  Claimant 
prepared a resignation effective two weeks later on July 23, 2008.  Claimant com-
mented that Mr. Clark’s attitude toward her and his demeaning statements made in front 
of coworkers had caused the working conditions to become too hostile and unsatisfac-
tory for her to continue in the environment.  



15. After a few minutes, Mr. Clark, Ms. Smith, and claimant reconvened to continue 
the meeting.  Claimant tendered the resignation form to Mr. Clark.  Mr. Clark and Ms. 
Smith tried to talk the claimant out of resigning and tried to get her to remain as the 
sales manager.  They also offered her a sales associate position, which would have 
caused a considerable wage loss.  Claimant refused to remain as an employee.  Mr. 
Clark then stated that if claimant were leaving, they should “cut the ties today” and ter-
minate claimant’s employment as of July 9, 2008.  At the conclusion of the meeting, Mr. 
Clark and claimant hugged and said goodbye.  

16. Claimant voluntarily resigned her position on July 9, 2009.  Both Ms. Smith and 
Mr. Clark encouraged the claimant to remain as an employee in one capacity or an-
other.  This conduct indicates that Mr. Clark was not attempting to cause claimant to re-
sign her position.

17. The employer had an arbitration process in place that was available to the claim-
ant.  This process included claims of wrongful termination or constructive discharge.  
This process contained procedures for internal review, which is not mandatory, but it 
would allow the claimant to go over Mr. Clark to the District Manager.  If claimant were 
dissatisfied with the internal review or elected not to undergo the internal review proc-
ess, she could go directly to the arbitration process regulated by the American Arbitra-
tion Association (“AAA”).  The AAA would provide the employee and the company a list 
of seven neutral arbitrators who have expertise in employment law and a license to 
practice law.  

18. Claimant did not avail herself of the internal review or arbitration process be-
cause she felt that it would be useless.  Her perception was that the District Manager 
did not care about any employee complaints about the store manager.

19. Claimant was responsible for her termination of employment on July 9, 2008.  
The preponderance of the evidence demonstrates that Mr. Clark engaged in some very 
poor management practices, even if his reference to claimant as “map retarded” was 
only intended in humor.  Even Ms. Smith admitted that Mr. Clark showed some bad 
management.  Nevertheless, Mr. Clark’s behavior was not so unreasonable, insulting, or 
offensive that a reasonable person would have no choice but to resign.  Clearly, Mr. 
Clark and claimant had a good relationship for a number of years.   Claimant had joked 
about herself being “map retarded.”  Mr. Clark very likely heard the comment from 
claimant; he did not come up with it independently.  Claimant believed that his behavior 
toward her significantly changed after she had her work injury.  In those four months, 
she noted the three events:  the offer to carry her up the stairs, the meeting reference to 
her as “map retarded,” and the July 8 reference to her “stupid mistake.”  Nobody would 
disagree that Mr. Clark acted poorly on all three occasions.  Those three events, how-
ever, do not demonstrate that claimant was placed in a hostile environment that no rea-
sonable person would be able to tolerate for one more day.  She sought the meeting to 
attempt to get an apology.  Mr. Clark got angry and offered a half-hearted apology.  
Claimant, however, also became upset and rashly decided to quit.  She could have pur-
sued the grievance and arbitration process to resolve their differences.  Clearly, Mr. 



Clark was not trying to force claimant to quit after her work injury; he tried to persuade 
her to remain as an employee.  Claimant did not even tender a resignation that was ef-
fective immediately.  She gave the customary two weeks’ notice for the benefit of the 
employer.  Mr. Clark decided not to require the two weeks’ notice and to accept the res-
ignation immediately.  That action was not independent of claimant’s voluntary resigna-
tion.  Claimant exercised volitional conduct in causing the employment termination on 
July 9, especially after being asked not to quit.  The two weeks’ notice, however, dem-
onstrates that the conditions were not so unreasonable that claimant had to leave the 
workplace immediately.  While Mr. Clark’s management practices are nothing to emu-
late, they did not constitute a constructive discharge of claimant.

CONCLUSIONS OF LAW

1. Respondents stipulated that claimant was unable to return to the 
usual job due to the effects of the work injury.  Consequently, claimant is  “dis-
abled” within the meaning of section 8-42-105, C.R.S. and is  entitled to TTD 
benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler 
Company, W.C. No. 4-373-392 (Industrial Claim Appeals Office, June 11, 1999).  

2. Because claimant’s injury was after July 1, 1999, sections 8-42-
105(4) and 8-42-103(1)(g), C.R.S. apply.  Those identical provisions state, “In cases 
where it is  determined that a temporarily disabled employee is  responsible for ter-
mination of employment, the resulting wage loss shall not be attributable to the on-
the-job injury.”  Sections 105(4) and 103(1)(g) bar reinstatement of TTD benefits 
when, after the work injury, claimant causes  his  wage loss through his own re-
sponsibility for the loss of employment.  Colorado Springs Disposal d/b/a Bestway 
Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 (Colo.App. 2002).  An 
employee is "responsible" if the employee precipitated the employment termina-
tion by a volitional act that an employee would reasonably expect to result in the 
loss of employment.  Patchek v. Colorado Department of Public Safety, W.C. No. 
4-432-301 (September 27, 2001).  Thus, the fault determination depends upon 
whether claimant performed some volitional act or otherwise exercised a degree 
of control over the circumstances resulting in termination.  See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 
P.2d 1185 (Colo. App. 1995).

3. Claimant resigned her employment, but she alleges that she had a 
constructive discharge.  “Constructive discharge“ is established if an employee 
proves that the employer has made working conditions so difficult that a reason-
able person in the employee's  position would feel compelled to resign.  Derr v. 
Gulf Oil Corp., 796 F.2d 340, 344 (10th Cir. 1986); Evenson v. Colorado Farm Bu-
reau, 879 P.2d 402 (Colo. App. 1993).  Claimant must present sufficient evidence 
in establishing deliberate action on the part of an employer that makes or allows 
an employee’s working conditions to become so difficult or intolerable that the 
employee has no choice but to resign.  The determination of whether the actions 



of an employer amounts to a constructive discharge depends on whether a rea-
sonable person under the same or similar circumstances would view the new 
working conditions as intolerable and not upon the subjective view of the individ-
ual employee.  Wilson v. The Adams County Board of Commissioners, 703 P.2d 
1257 (Colo. 1985); Alicea Rosado v. Garcia Santiago, 562 F.2d 114 at 119 (1st 
Cir. 1977); Irving v. Debeque Packing Company, 689 F.2d 170 (10th Cir. at 172, 
1982).  

4. The test for constructive discharge has been applied in workers’ 
compensation matters as part of the determination whether an employee’s  termi-
nation of employment was volitional.  In Infanti v. Waste Management, (W.C. 4-
442-097) (Industrial Claim Appeals Office, August  9, 2004), the claimant re-
signed, but contended that his  resignation was based on his fear that his  “dis-
charge was imminent.”  Claimant contended that he was treated in a “reprehen-
sible” manner by the employer and his  co-workers.  ICAO affirmed the Judge’s 
determination that claimant’s resignation was volitional.  Turner v. Waste Man-
agement, W.C. No. 4-463-547 (ICAO, July 27, 2001), cited by claimant, merely 
remanded the matter because the Judge initially determined that section 8-42-
105(4), C.R.S., could not even apply.  ICAO remanded for a determination 
whether claimant’s  resignation was volitional or was not volitional because of the 
harassment of the supervisor.  In the current matter, as found, claimant was not 
constructively discharged by the employer and was responsible for her termina-
tion of employment.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for TTD benefits  commencing July 9, 2008, is de-
nied and dismissed.

2. All matters not determined herein are reserved for future determina-
tion.

DATED:  August 19, 2009  Martin D. Stuber  Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-695-965

ISSUES

 The issue for determination was liability for the recommended surgery. 

FINDINGS OF FACT



 1. Claimant sustained a compensable industrial injury on October 14, 
2005, when she pulled a trash bag and injured her left thumb. She was paid peri-
ods of temporary total disability and temporary partial disability benefits. A Final 
Admission of Liability was filed on May 15, 2008, in regards to Claimant’s left up-
per extremity.

 2. As a result of the industrial injury in October 2005, Claimant suf-
fered problems with her right upper extremity. A General Admission of Liability 
was filed utilizing a date of injury of July 11, 2007. Claimant was placed on tem-
porary disability benefits as of August 26, 2008, and ongoing. 

 3. Claimant was  seen by numerous physicians for her October 14, 
2005, claim and came under the care of an orthopedic surgeon, Craig Davis, 
M.D., who performed an arthrodesis of the left thumb at the metacarpal phalan-
geal joint. Hardware removal was also performed on May 15, 2007. 

 4. Claimant came under the care of Matthew Brodie, M.D., on July 11, 
2007. At that time he stated that Claimant’s  right upper extremity problems were 
unrelated to the left upper extremity. However, Dr. Brodie later took over Claim-
ant’s treatment for both claims in July 2008. Since that time he has provided 
treatment to Claimant for problems with her left hand, left wrist, and left elbow 
and her right hand, right wrist, right elbow and right shoulder. 

 5. Claimant has suffered from depression. Available records indicate 
that she had been placed on anti-depressants as  far back as 1998. In addition, 
although Claimant denied at hearing that she had been treating for depression in 
the year prior to her 2005 injury, the records indicate that Claimant treated con-
sistently for depression since 1998 and that on March 9, 2005, she again was 
prescribed Prozac for depression. 

 6. After the industrial injuries in 2005 and 2007, Claimant again began 
reporting depression and suicidal ideation. She was referred to Dr. Vicente for 
treatment in 2008 and has been on an anti-depressant since that time. 

 7. Although Claimant denied having any problems with her right 
shoulder prior to October 2005, the records do reflect that Claimant had right 
shoulder problems after she had undergone right carpal tunnel release for a 2002 
industrial injury. In addition she began having complaints  in regards to her right 
shoulder after Dr. Davis performed thumb surgery. In August 2006, Dr. Davis in-
dicated that, “this patient continues to have diffuse myofascial pain of both upper 
extremities in a diffuse distribution…I am not sure if there is  much else to do with 
regard to all of the myofascial pain she is  having.” In October 2006 he noted that 
Claimant had “one big problem of the entire arm all the way to the right side of 
her face.” He indicated that, although a subacromial steroid injection in shoulder 



would give her minimal benefit, it really would not “do much to change the overall 
picture. I certainly do not think this patient is a candidate for further surgery.” 

 8. In January 2007, Claimant again returned to Dr. Davis for ongoing 
diffuse upper extremity pain and at that time he performed an injection. In July 2007 
he indicated that she returned with “multiple complaints involving excruciating pain 
in bilateral upper extremities. In summary, she has had extensive treatment, both 
surgical and non-surgical, with basically no overall improvement.” In June 2008 he 
indicated, “I frankly think this patient will do poorly with any sort of surgery.” In No-
vember 2008, Dr. Davis saw Claimant again with new symptoms of paresthesias in 
her fingers. He stated that, “this  is  extremely unusual, but then so have been many 
aspects of her case. In any case I am releasing her with follow-up only as needed. I 
really do not feel I have much more to offer this patient." 

 9. Dr. Brodie referred Claimant to another orthopedic surgeon, Dr. Pa-
pilion, in February 2009 to evaluate her for right shoulder surgery. Dr. Papilion had 
an MRI performed and indicated that it was “reasonable” to proceed with an exam 
under anesthesia, arthroscopic, subacromial decompression, debridement, possi-
ble rotator cuff repair, and debridement of her biceps. He indicated that, while sur-
gery was pending, she had work restrictions of ten-pound lift and limited overhead 
work. 

 10. Claimant was  seen by William Shaw, M.D., and Matthew Brodie, 
M.D., for independent medical examinations in regards to Claimant’s right shoulder 
complaints and need for treatment. Both of these physicians had the opportunity to 
review extensive medical records  regarding Claimant’s treatment that dated back to 
2002. Dr. Shaw concurred with Dr. Davis and Dr. Failinger that right shoulder sur-
gery was unlikely to provide significant relief for Claimant. He stated that, “while 
surgery may be a reasonable medical intervention for the pathology identified on 
imaging studies, in my estimation this patient represents a higher than average risk 
and lower than average benefit as a candidate for surgical intervention.” 

 11. Dr. Brodie agreed that Claimant would need a pre-operative psycho-
logical evaluation to determine if Claimant was an appropriate candidate. He stated 
that it would be “prudent in this  case and that there is some documented episodes 
of anxiety attacks and there is an overlying depression that we are treating.” 

 12. On June 4, 2009, Dr. Brodie changed his opinion on Claimant pro-
ceeding with right shoulder surgery as he thought she might be developing a sym-
pathetic nerve system problem and he ordered numerous tests. He indicated that it 
“makes me nervous  and still is a relative contraindication for the surgery.” However, 
when Dr. Brodie saw her again on June 18, 2009, he changed his mind about the 
diagnosis of potential CRPS and cancelled the request for the testing.



 13. Dr. Brodie did testify that when he sent Claimant to see Dr. Papilion 
he did not provide Dr. Papilion with any prior medical records and Dr. Papilion never 
had an opportunity to review these. 

 14. Dr. Brodie indicated that one of the reasons he was recommending 
shoulder surgery is  because the prior surgeries and treatment had benefited 
Claimant. He indicated in his deposition that after she had her left thumb operated 
on “it got better” and that the trigger finger releases performed by Dr. Davis  caused 
her to get “better” and that she had responded to all of the surgical treatment she 
had had previously. At the hearing, Claimant testified that this was incorrect and 
that none of the surgeries she had undergone had improved her condition. 

 15. Dr. Failinger evaluated Claimant and issued a report dated April 20, 
2009. He had an opportunity to review the follow up reports of Dr. Brodie and Dr. 
Shaw, and to listen to Claimant’s testimony at hearing. Dr. Failinger stated that 
Claimant had diffuse tenderness throughout her entire shoulder in a non-anatomic 
distribution. He tried to localize the pain to find an organic cause of the pain but was 
unable to do so. He did not feel that Claimant was an appropriate candidate for the 
surgery being proposed by Dr. Papilion as she had numerous risk factors including 
the fact that there was no specific pain generator, her diffuse complaints  of pain, 
and her pre-existing and ongoing psychological problems including depression.

 16. Dr. Failinger indicated that if he had not had the benefit of the lengthy 
records to review her entire medical history he most likely would have come to the 
same conclusion as Dr. Papilion who “admirably would like to help the patient.” Dr. 
Papilion indicated that this was a “viable” procedure and not that there was a medi-
cal probability that it would help Claimant. Dr. Failinger testified that, given the 
overall picture, it was with lower than medical probability that surgery was going to 
help the patient in her overall function. With or without surgery, Claimant would 
have the type of restrictions given by Dr. Papilion of ten pound lifting restrictions 
and limited overhead work.

 17. Claimant testified that, although all of the other surgeries had not im-
proved her condition, she wanted to undergo the surgery for her right shoulder rec-
ommended by Dr. Papilion as she felt that this would allow her to return to work in 
her janitorial position.

 18.   The opinions of Dr. Failinger, Dr. Davis, and Dr. Shaw are credible 
and more persuasive than the opinions of Dr. Brodie and Dr. Papilion.  The recom-
mended surgery is  not needed to cure and relieve Claimant from the effects  of her 
injuries. 

CONCLUSIONS OF LAW

 An insurer is  liable for medical benefits to cure or relieve the effects of the 
industrial injury. Section 8-42-101(1), C.R.S. 2008; Snyder v. Industrial Claim Ap-



peals Office, 942 P.2d 1337 (Colo. App. 1997). However, an insurer does  retain the 
opportunity to dispute liability for specific medical treatment on grounds that the 
treatment is  not reasonably necessary to cure or relieve the effects  of the industrial 
injury. See Snyder, supra; Williams v. Industrial Commission, 723 P.2d 749 (Colo. 
App. 1986). Claimant bears the burden of proof to establish the right to specific 
medical benefits. Simply because treatment is prescribed by an authorized treating 
physician to treat an admitted work-related injury does not automatically entitle a 
claimant to such treatment. Insurer remains free to challenge the reasonableness, 
necessity and relatedness of any specific medical treatments that may be recom-
mended. Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 
In this case, it is Insurer’s position that Claimant has failed to show that it is  medi-
cally probable that the right shoulder surgery being recommended by Dr. Papilion is 
reasonable and necessary to cure and relieve the effects of Claimant’s injury. 

 Dr. Papillion and Dr. Brodie have recommended that Claimant undergo right 
shoulder surgery.  Dr. Davis, Dr. Failinger, and Dr. Shaw have stated that Claimant 
is  not a good candidate for surgery, and that the surgery is  unlikely to result in im-
provement of Claimant’s  condition.  The opinions of Dr. Davis, Dr. Failinger, and Dr. 
Shaw are credible and persuasive.  

 Claimant has  failed to sustain her burden of proof by a preponderance of the 
evidence that the shoulder surgery being recommended by Dr. Papilion is reasona-
bly necessary to cure or relieve the effects of the industrial injury. 

ORDER

 It is therefore ordered that Insurer is not liable for Claimant’s proposed 
right shoulder surgery.

All matters not determined herein are reserved for future determination.

DATED: August 18, 2009   Bruce C. Friend, Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-716-584

ISSUES

1. The issues raised for consideration at hearing are:

a. whether Respondents established by a preponderance of the evidence that 
Claimant fraudulently induced Respondents to file a general admission of liability (GAL) 
admitting liability for medical benefits and temporary total disability benefits (TTD); 



b. whether Respondents proved by a preponderance of the evidence that it mistak-
enly filed a GAL;

c. if Respondents prove that it was fraudulently induced to file a GAL, shall Claim-
ant be required to reimburse Respondents for all workers’ compensation benefits paid to 
Claimant; and 

d. if Respondents proved that it mistakenly 
filed a GAL, shall Respondents be permitted to pro-
spectively withdraw the admission.

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post 
hearing position statements, the following Findings of Fact are entered.

1. On December 22, 2006, Claimant was employed by the Employer 
doing installation and maintenance of the Employer’s  products  in residential and 
small businesses.  Claimant was originally hired by the Employer on January 17, 
2000 following his honorable discharge from the military.  

2. Claimant was a network technician for the Employer.  Network 
technicians install phone lines in residences and businesses.  Driving a vehicle to 
service calls is a job requirement.  Claimant’s job duties are physically and men-
tally demanding.  Immediately prior to December 22, 2006, Claimant  was physi-
cally and mentally capable of performing his job duties as a network technician.

3. On December 22, 2006, Claimant was servicing a phone line at a 
residence in the city of Denver.  Claimant walked in the customer’s  backyard 
along the residences wall, searching for a phone jack or plug.  Claimant stepped 
with his left foot on plexiglass, which was covered by snow.  This caused the 
plexiglass to collapse and resulted in Claimant falling into the window well.  
Claimant reached out with his hand in an effort to stop his fall, but was unable to 
stop his fall. The left side of Claimant’s body hit the side of the house.  There was 
impact to Claimant’s left elbow.   Claimant’s left leg entered the window well and 
Claimant ’s  right leg was out of the hole.  Claimant was at eye level with the win-
dow well after falling.  Claimant grabbed the window well and was able to push 
and pull himself out of the hole.  

4. After the incident, Claimant reported the incident immediately to 
Mitch, his Supervisor.  Claimant informed Mitch he was bleeding and had fallen 
into a window well.  His Supervisor instructed Claimant to go to Concentra for 
medical care and  inform the customer that the employer would send someone 
else.  Claimant followed the Supervisor’s instructions.



5. At Concentra, Claimant reported “discomfort over the entire left side 
of his body, head to toe”.  He had a mild limp.  Dr. Sara Harvey’s diagnosis  was 
“ankle/foot pain, lumbar strain and contusion of elbow”.  Claimant was  returned to 
work on December 22, 2006 with the following restrictions “no repetitive lifting 
over 10 lbs., no climbing stairs or ladders.”

6. Within twenty-four (24) hours, Claimant sought emergency care at 
St. Joseph’s Hospital because of severe pain.  Per the St. Joseph medical re-
cords,  Claimant’s complaints  were back and leg pain, left shoulder, neck, and 
arm pain.  There was a diagnosis of left shoulder, back and leg pain and contu-
sion and superficial abrasions.  Diagrams in the medical chart depicted “tender-
ness” in the left posterior shoulder, left lower back and left posterior thigh.  It was 
noted that Claimant had difficulty ambulating.  Claimant was restricted from work.  
In the “Worker’s Injury Report”, it states “may not return to work until reexamined 
(see above) in 48 hours.”

7. On December 26, 2006, Claimant presented to Concentra.  The 
medical records reflect Claimant’s report of injury, “Pt continues to have head 
pain, dizziness, nausea.”  Of significance, the medical records state that “he does 
have previous history of head injuries”  The “Assessment” was “Concussion - no 
loss of consciousness 850.0, Contusion of thigh 924.00, Low back strain 846.9 
and Shoulder contusion 923.00".  Claimant was returned to light duty work on 
December 26, 2009 with the following restrictions “No repetitive lifting over-10 
lbs., no prolonged standing and/or walking longer than tolerated, no pushing and/
or pulling over 10 lbs. of force, no reaching above shoulders, no squatting and/or 
kneeling, no climbing stairs or ladders.”  Claimant was scheduled for physical 
therapy three (3) times per week for two (2) weeks.  

8. On January 4, 2007, Claimant presented to Concentra and was 
evaluated by Dr. Joel Boulder.  Claimant’s  complaints  were “his  left leg goes 
numb at times; he continues to experience pain in his left lower back.  He has 
pain in the left groin.  He had some discomfort in his left shoulder and has  head-
aches.”  Dr. Boulder’s diagnosis was “Strain/contusion left thigh, which is improv-
ing, Lumber strain and Left shoulder strain.”  Dr. Boulder imposed the following 
work restrictions” no repetitive lifting over 20 lbs, no pushing and/or pulling over 
20 lbs. of force, no squabbling and/or kneeling, no climbing stairs or ladders.”

9. Claimant underwent a course of physical therapy.  Of significance, 
Alexandra Irving, a physical therapist, in her report dictated January 18, 2007 
under “Precautions - Comments” stated, “PMH: Brain surgery 2001/seizures can 
be initiated with pressure in cervical spine area.” 

10. On January 26, 2007, Claimant presented to Concentra and was 
evaluated by Dr. Mark Siemer.  Claimant’s complaints were significant eye red-
ness that seems to be fluctuating between his  right and left eye, which seems to 
come and go with his headaches and continuing headaches.  Dr. Siemer’s diag-



nosis was “Closed head injuries, Cervical strain, Lumbar strain with significant 
radicular symptoms, Thoracic strain and Foot pain which has resolved.”  Dr. Sie-
mer referred Claimant to Dr. Kevin Riley for continued closed-head injury symp-
toms.  Dr. Siemer imposed the following work restrictions “no repetitive lifting 
over 20 lbs/ no pushing and/or pulling over 20 lbs of force, no squatting and/or 
kneeling and no climbing stairs or ladders”.  

11. On February 6, 2007, Claimant had a neuropsychological evalua-
tion conducted by Kevin J. Reilly, Psy.D.  Dr. Reilly under “PREMORBID and 
COMORBID Neuropsychological Risk Factors” indicated Claimant did suffer 
headaches prior to surgery for the Arnold-Chiari malformation in 2001 and his 
headaches symptoms had subsided as a result of the decompression surgery. Of 
significance, Claimant completed an MMPI-2 in order to obtain an objective as-
sessment of the patient’s emotional/psychological functioning.  The results  of the 
test did not appear to be valid for interpretation.  The profile validity scales indi-
cate an excessive denial of normal human frailties.  Claimant demonstrated ele-
vations on major scales 1,2,3 and 8.  These elevations indicated that Claimant 
was reporting health concerns, physical symptoms, mild depression and unusual 
sensory experiences.  Dr. Reilly concluded that the results of his evaluation were 
consistent with a diagnosis of mild post concussional syndrome.

 12. On February 22, 2007, Claimant was  driving on I-70 to the work lo-
cation where he was assigned light duty.  Claimant felt his  senses were not re-
sponding correctly.  His hands and legs went numb and his vision tunneled.  
Claimant felt a loss of sensation.  Claimant swerved over to the right side of the 
road and stopped his vehicle.  Claimant was approached by a police officer who 
inquired if he was okay and if he needed medical assistance.  Claimant informed 
him he was not far from his  job and he would proceed to work.  The police officer 
permitted him to travel to work.  After arriving at work, Claimant reported the inci-
dent.  Claimant’s first level supervisor sent Claimant home. No driving restrictions 
were imposed on Claimant despite his  report of increased headaches.  Claimant 
has not returned to work for the Employer since May 22, 2007 because of his 
driving restriction.  

 
13. On February 22, 2007, Claimant presented to Concentra and was 

evaluated by Dr. Mark Siemer.  Claimant's symptoms were headaches and occa-
sional visual problems with photophobia.  Dr. Siemer recommended a referral to 
a neurologist as soon as possible.  

14. On February 28, 2007 in Exhibit 40, Claimant presented to Concentra and was 
evaluated by Dr. Darrell Quick.  Dr. Siemer referred Claimant to Dr. Quick for ongoing 
“physician” management.  Of significance, Dr. Quick stated in his medical report, 

He does not have past history of closed head injury, 
but did have Arnold-Chiari malformation surgery in 



2001 with subsequent chronic headaches and neck 
pain.  

Dr. Quick’s diagnosis was,

 Status post closed head injury with neuropsychologic diagnosis of 
mild post concussive syndrome, neurocognitive disorder not other-
wise specified, posttraumatic headaches.  

 15. In the February 28, 2007 report, Dr. Quick notes that Claimant has 
a Past history of Arnold-Chiari malformation 2001, with subsequence chronic 
neck pain and headaches.  Commenting on the motor vehicle incident when 
Claimant pull off the highway, Dr. Quick notes, “Episode 2/20/07 might represent 
a seizure event or possibly vestibular event, ongoing visual complaints since the 
original injury”.  Dr. Quick reports  that Claimant has myofascial left parascapular 
pain since the injury.  Claimant’s initial reports of low back pain, left elbow pain, 
and right ankle pain have resolved.

16.   On March 6, 2007, Claimant presented to Dr. Eric Hammerberg for 
a neurological evaluation.  After conducting a neurological examination, Dr. 
Hammenberg opined that Claimant had “Cervical strain with post-traumatic 
headache and possible cervical myelopathy, rule out seizure disorder."  Claimant 
returned to Dr. Hammerberg on March 28, 2007.  Claimant reported to Dr. Ham-
merberg that in the interim between his first and second visit he had two addi-
tional episodes of loss  of consciousness.  Dr. Hammerberg recommended further 
diagnostic testing and eye evaluations.  Dr. Hammerberg indicated that he was 
aware of the referral of Claimant to Dr. Richard Steig for evaluation and treatment 
of his pain and he was in agreement with this referral. 
 
 17. On March 18, 2007, Claimant presented to Dr. Ronald E. Wise for 
an ophthalmic evaluation.  Claimant informed Dr. Wise he had undergone neuro-
logical surgery for an Arnold-Chiari malformation 2001.  Dr. Wise's  clinical im-
pression was decompensated exophoria, which may be related to a minor closed 
head injury.  

 18. On March 21, 2007, Claimant returned to Dr. Quick.  He presented 
with multiple complaints.  He reported the headaches and posterior neck pain 
were getting worse.  He described episodes of stumbling, dizziness and passing 
out.  He reported visual sensitivity.  Claimant was not able to sleep on his right 
side secondary to right shoulder pain.  Claimant reported pain and numbness  in 
his left arm.  Dr. Quick's diagnoses was, 

Status post closed head injury with neuropsychological diagnosis of 
post-concussion syndrome, neuro-cognitive disorder not otherwise 
specified, post-traumatic headaches.  This has  not improved at 3 
months post injury.  Worsening of neck pain and headaches; Past 



history of Arnold-Chiari malformation in 2001.  This may have been 
aggravated by the trauma 3 months ago; Rule out seizure events, 
under neurological evaluation; Ongoing visual complaints; and on-
going complaints of myofascial para-scapular, and more recently, 
right shoulder pain.

 19 On March 29, 2007, Claimant returned to Dr. Wise.  Dr. Wise in-
formed Claimant that he could find no ocular or visual system abnormality to 
substantiate his symptoms.  It was the doctor’s clinical impression that Claimant 
symptoms could not be attributed to his minor closed head injury.  Dr. Wise 
speculated that Claimant had long standing exophoria previous undiagnosed, 
which may be related to his Arnold-Chiari malformation, which had been treated 
by his surgery.

 20. On April 17, 2007, Claimant presented to Dr. Richard L. Steig at 
LoDo Pain and Headache Clinic for a neurological pain medicine evaluation.  
Claimant reported to Dr. Steig a past medical history, including “post decompres-
sion brain Arnold-Chiari malformation”.  And, he further reported his remaining 
problems to be lots of headaches and low back pain.  Per Dr. Steig’s April 17, 
2007 medical report, Claimant disclosed he had a medical release from the Army 
because of headaches, mood swings and balance difficulties.  In addition, Claim-
ant informed Dr. Steig he had surgery at St. Joseph Hospital for Arnold-Chiari 
malformation.  Claimant reported to Dr. Steig that before and after the Arnold-
Chiari malformation surgery, Claimant had headaches, balance difficulties and 
mood swings.  He had two “blackouts” similar to his recent blackout on I-70 in the 
year following surgery.  

 21. Dr. Steig’s “Impressions” were “Status-post sub occipital craniec-
tomy 2001 for Arnold-Chiari or Chiari: Type I Malformation, details unknown, 
probable mild post concessive syndrome, pain disorder, chronic, secondary to 
general medical condition and psychosocial factors, rule out contributing psych 
social factors and rule out seizure disorder”.  Dr. Steig recommends, “At this  point 
in time it is not clear that [Claimant] has suffered any physical injuries as a result 
of his fall in the window well of 12/22/06.  He has a significant history of past 
medical problems which we need to investigate further through acquisition of ap-
propriate medical records.”

22. On April 17, 2007, Claimant presented for a psychosocial evalua-
tion by William Boyd, Ph.D.    Dr. Boyd interpreted a MMPI-2 test to reflect that 
Claimant’s profile suggested somantization, along with unusual or aberrant sen-
sory experiences.  Dr. Boyd opined that Claimant was experiencing functional 
deficits and some narcissistic personality traits  which might make it difficult to 
comply with medical treatment due to a tendency to disagree or second-guess 
the care providers.  There was very poor agreement between Claimant’s pain 
behavior and report of present pain.   Dr. Boyd diagnosed a pain disorder associ-
ated with both psychological factors and general medical condition.  Dr. Boyd de-



scribed Claimant as having narcissistic personality traits, which would interfere 
with treatment and recovery.  Dr. Boyd recommended that Claimant undergo a 
psychiatric evaluation with Dr. Robert Kleinman.

 23. On April 25, 2007, Claimant presented to Dr. Quick complaining of 
persistent headaches and posterior neck pain. He is taking Motrin, Lexapro, Am-
bien. Vicodin, three tablets per day, and Depakote.  He continued to have epi-
sodes of stumbling, dizziness and passing out.  Claimant reported suicidal 
thoughts and the need to remove a handgun from his  home.  Dr. Quick’s diagno-
sis  was, “Status post closed head injury, post-concussive syndrome, and failure 
to improve.  Worsening of neck pain and headaches with past history of Arnold-
Chiari malformation in 2001.”  Dr. Quick opined that Claimant was unlikely to 
have seizure events, but it could happen. Dr. Quick referred Claimant to Dr. 
Thomas Politzer for optometric treatment of his ocular dysfunction.

24. Dr. Kleinman’s record review in May 2007 indicates that Claimant 
reported mood swings, impaired vision, headaches, and numbness in the ex-
tremities, which were reminiscent of the symptoms following the surgery for the 
Arnold Chiari malformation.  Dr. Kleinman diagnosed a personality disorder and 
recommended a review of military records because Claimant’s psychological 
condition appeared to predate the work injury. Dr. Kleinman indicated there is a 
somatoform disorder to Claimant’s complaints.  Dr. Kleinman did not feel that 
Claimant has any injury-related psychiatric diagnosis.  

25. On May 18, 2007, Claimant presented to Dr. Thomas Politzer, an 
ophthalmologist, for evaluation following which the doctor opined that Claimant’s 
complaints of blurred and double vision could have been caused by or exacer-
bated by the trauma he sustained.  The doctor’s opinion was based on the belief 
that the sequence of events created a cause/effect relationship, i.e. Claimant fell 
in the window well and then complained of vision problem therefore Claimant’s 
vision problems were caused by the work injury.   

 26. On May 23, 2007, Claimant presented to Dr. Quick.  Claimant had 
no change in symptoms despite fact he was not working and taking medications.  
Claimant’s complaints were persistent headaches and posterior neck pain, sharp 
shooting pain in left arm and leg, reported stumbling, dizziness and passing out, 
light sensitivity and visual difficulties, poor sleep, nausea and right shoulder pain.  
Of significance, there is an indication Claimant relinquished his handgun to a po-
liceman friend. In addition, under “medical reports” Dr. Quick indicates he spoke 
to Fran TaFuro at Centennial Rehabilitation.  He states the following “She indi-
cated the evaluation uncovered some probable longstanding delusional tenden-
cies which might be complicating his  recovery, but certainly warrants treatment in 
the context of this injury and returning him back to work.”  Dr. Quick’s diagnosis 
was “ Status post closed head injury, post concussive syndrome and failure to 
improve, Persistent neck pain and headaches, Unlikely seizure event, Ongoing 



visual complaints, with probable convergence insufficiency, Possible rebound 
headaches, difficult pain management, and Reports of dysequilibrium.”

 27. On May 24, 2007, Dr. Richard L. Steig authored a “Special Report”.  
Dr. Steig provided his  rationale for continuing the multidisciplinary pain manage-
ment at Centennial Rehabilitation Associates, stating the following: “Dr. Darrel 
Quick, the patient’s  primary care physician, is  desperate to find some meaningful 
treatment for [Claimant].  Since the psychiatric diagnoses remain unclear and our 
ability to help [Claimant] manage his pain problem is unclear, we have recom-
mended 2-3 weeks of observation on a daily basis  in a multidisciplinary pain 
management program at Centennial Rehabilitation Associates.”  

28. Following the “Special Report”, Dr. Steig wrote a “Summary Report” 
the next day, dated May 25, 2007.  The following excerpt provides some insight 
concerning Dr. Steig’s knowledge concerning Claimant ’s prior medical history.  
“It is  difficult to determine what, if any, new objective injury is present as there are 
non-physiologic complaints as well as multiple pre-existing physiologic problems 
secondary to earlier history of medical difficulties.”  Under “PSYCHOLOGY” Dr. 
Steig comments on the psychological testing results “current psychological test-
ing confirms the presence of a high level of psychological distress and raises  the 
question of possible psychotic factors”.... “It is  possible that these symptoms too 
are an exacerbation of potential long-range problems as there is a prior history of 
similar “out of it” episodes  following Mr.  Roberson’s earlier treatment for medical 
problems.”  Dr. Steig’s rationale for proceeding with the program is contained in 
this  except, “It is  likely that the only way to help with this  differential, in view of the 
multiple negative physical examinations, will be daily rehabilitation intervention 
and observation to establish clear functional levels  to allow for assisting with re-
turn to work.”  

29. On June 20, 2007, Claimant was evaluated by Dr. Kristin Mason.  
Dr. Mason obtained pre-injury medical history from Claimant .  In Dr. Mason’s 
June 20, 2007 medical report, Dr. Mason states under “New Patient Consulta-
tion” the following, “He had a significant past medical history of a sub occipital 
craniotomy, x-ray craniectomy for Arnold-Chiari malformation type I.  He reports 
following that he continued to have some degree of headaches for about a year, 
gradually diminishing with occasional headaches following that and dizzy spells 
which also improved.” Dr. Mason’s “Assessment” was as follows “Pain disorder 
with both psychologic factors and a general medical condition, history of sub oc-
cipital craniectomy for Arnold-Chiari malformation, possible mild post concussive 
disorder, and issues of mood and impulse control per psychiatric evaluation.”  Of 
significance, under “Discussion” the following conclusion is  relevant.”  “The pa-
tient appears to be quite frustrated with his situation, particularly with the lack of 
an explanation for his ongoing symptomatology.  Psychologic testing does reflect 
some degree of somatization which is certainly a factor here.”



30. On June 18, 2007, Claimant had his first counseling session with 
Dr. William Boyd.  Claimant expressed his feeling that he was  not benefiting from 
the program and could probably do all of the activities in the program on his own. 

31. On June 20, 2007, Claimant had his second counseling with Dr. 
William D. Boyd.  Dr. Boyd asked Claimant about a statement a staff member 
heard him make concerning guns and his  desire to hurt someone.  Claimant ac-
knowledged making the statement approximately one month ago and indicated 
he was not presently homicidal.  Dr. Boyd expressed his concern in light of the 
possible psychosis somatic delusions in testing.  Dr. Boyd’s speculation concern-
ing Claimant’s mental state is  contained in the following excerpt “If he does not 
have a psychotic disorder then [Claimant’s] behavior is suggestive of a personal-
ity disorder.  He had difficulty seeing things  from other people’s perspective and 
is  unwilling to accept the value of certain treatments unless he already thinks  that 
they are helpful; therefore, there are narcissistic elements  to his personality.  The 
narcissism appeared to interfere with the ability to fully benefit from treatment, 
which suggested a personality disorder.  The presence of a personality disorder 
will be explored further.  The possibility of a factitious disorder or malingering 
should also be looked at.”

32. On June 22, 2007, Claimant had his third counseling session with 
Dr. William D. Boyd.  Dr. Boyd changed his diagnosis.  It was his  impression 
Claimant had a narcissistic personality disorder.  Dr. Boyd concluded this per-
sonality disorder affected his  medical condition.  Dr. Boyd indicated these diag-
noses should replace the previous diagnosis.

 33. The June 22, 2007 Multidisciplinary Report authored by Dr. Richard 
Stieg provides insights concerning Claimant’s agitated state of mind.  The follow-
ing excerpts is relevant,  “Based on observation of [Claimant] in the program and 
characteristics  he has  demonstrated in counseling, he has a grandiose sense of 
self-importance, believes that he is special and unique, has a sense of entitle-
ment, is interpersonally exploitative, lacks  empathy, and shows arrogant behav-
iors and attitudes.”  Dr. Stieg opined that Claimant’s personality affected his 
medical condition.

34. On July 20, 2007, Dr. Richard L. Steig authored a “Special Dis-
charge Summary” report.  Dr. Steig placed Claimant at MMI with respect to his 
accident of December 22, 2006.  Dr. Steig indicated that Claimant had been 
treated for a period of several weeks in the Pain Medicine Center.  Dr. Steig indi-
cated that Claimant at the conclusion of his treatment had not benefited from the 
treatment and his complaints of headache and cognitive disturbance as well as 
episodic confusion continued.  Dr. Steig indicated that because of the episodic 
confusion, Claimant was hospitalized at the neurology department at Swedish 
Medical Center.  Claimant had none of his typical “episodes” and his  EEG moni-
tors remained normal throughout the hospitalization.  Dr. Steig indicated that in 
the opinion of Dr. Kristen Bracht, the attending neurologist, Claimant was having 



undefined episodes, possible complex partial seizures, as well as chronic pain 
and headaches.  Dr. Steig stated “Based on all the information we have gathered 
and our observations, we do not believe that anything happened to Mr. Roberson 
at the time of his 12/22/06 accident that would lead to any additional physical or 
psychiatric diagnoses.  He clearly had many, if not all, of his  current symptoms 
pre-injury at one time or another.  It is very likely that psychological factors (pri-
marily his Personality Disorder) are operational in the perpetuation of his com-
plaints.”

35. On August 6, 2007, Dr. Richard L. Steig authored an “Addendum/
Discharge Summary”.  Dr. Steig generated this report after reviewing three vol-
umes of additional medical records.  Dr. Steig indicated that after his file review 
“there is now unequivocal information that the patient was having all of the same 
complaints for a long period of time prior to his 12/22/2006 Worker’s Compensa-
tion reported injury”.   Based on the additional information, Dr. Steig indicated he 
was making the following changes to his  recommendations on his original dis-
charge summary of July 20, 2007:  1. All diagnoses are resolved to pre-work in-
jury baseline.  2.  No maintenance treatment including medications is  in order, 
related to the work injury of 12/22/06.”

 36. On August 16, 2007, Claimant presented to Dr. Quick.  Dr. Quick 
indicated Claimant had three blackouts since his  last visit of July 17, 2007.  
Claimant’s complaints  were severe left thoracolumbar back pain and left shoulder 
pain, headaches  episodic at a level of 10/10 and nausea yesterday.  Dr. Quick 
opined this was  a very complex case.  Dr. Quick diagnosis was” Status  post 
closed head injury with failure to improve, Persistent neck pain and headaches, 
Reported negative seizure evaluation, Ongoing visual complaints, under therapy, 
pending glasses, and Reports of dizziness.” Dr. Quick concurred with Dr. Steig 
that Claimant was essentially at MMI.  Dr. Quick placed Claimant at MMI on 
August 15, 2007.

37. On September 1, 2007, Dr. Richard L. Steig authored correspon-
dence to Gregory K. Chambers, Esq.  After reviewing Dr. Matthew Brodie’s IME 
report date July 30, 2007, Dr. Steig, agreed with Dr. Brodie that there is no medi-
cal evidence that Claimant suffered any new significant injury on December 22, 
2006 and that every one of his multi system complaints existed prior to the inci-
dent.

38.  On September 15, 2007, Dr. Richard L. Steig authored correspon-
dence to Gregory K. Chamber, Esq.  Dr. Steig reiterated and clarified his opinion 
by stating as follows: “Specifically, it is  my opinion that the December 22, 2006 
incident did not cause any kind of increase in the patient’s preexisting symptoms, 
which had all been present for long periods  of time prior to that accident.  I now 
see why there might have been some confusion since I specifically stated on 
page 4 of my August 6, 2006 addendum that “all diagnoses are resolved to pre-
work injury baseline” and that “no maintenance treatment, including medications, 



is  in order related to the work injury of 12/02/06.”  In fact, we have no objective 
evidence that anything new happened to Mr. Roberson on 12/02/06; therefore, 
there are no additional diagnoses. No impairments  and no treatment recommen-
dations being made with respect to that alleged injury.”

39. On November 20, 2007, Claimant presented to Dr. Quick.  Claim-
ant’s complaints were ongoing pain in left neck with shooting pain into left arm.  
Dr. Quick reviewed medical records  from Kaiser.  He referenced a physical ther-
apy evaluation dated November 8, 2007 from Robert Webers P/T who outlines 
diagnosis  of cervical radiculopathy, thoracic outlet syndrome and elevated first 
rib.  Dr. Quick opined Claimant  remains at MMI.

40. On January 28, 2008, Dr. John S. Hughes conducted an IME of 
Claimant.  The following findings by Dr. Hughes are relevant.  The only clinical 
function found on examination is a mild problem with the quality of Claimant’s left 
shoulder motion.  Dr. Hughes elicited a shoulder crepitant “pop” when he lowered 
Claimant’s arm from a fully abducted position. Dr. Hughes indicated other physi-
cians namely Dr. Brodie, Dr. Quick and Dr. Mason also observed findings in the 
left shoulder region.  Dr. Hughes observed that evaluating clinicians  “take 
[Claimant] as they find him” and concluded all his medical evaluations and treat-
ment were taken in good faith.  Of significance, Dr. Hughes observed that Claim-
ant is an “anxious fellow who is  quite focused on his  medical condition”.  Dr. 
Hughes stated “I would conclude in agreement with Dr. Kleinman and Steig that 
there are charactelologic factors at play that lead [Claimant] to present as anx-
ious and concerned about his medical condition.”

41. On February 1, 2008, Dr. Peter Quintero conducted a neurological 
consultation.  Dr. Quintero solicited medical history from Claimant.  Claimant   
informed Dr. Quintero of his Arnold-Chiari malformation and subsequent decom-
pression surgery.  Claimant indicated he experienced significant improvement of 
all the symptoms, i.e., severe headaches, double vision, slurred speech, ringing 
in his ears, balance problems and mood swings.  Of significance, Dr. Quintero’s 
report stated, “[Claimant] stated however that his headaches  did persist.  Dr. 
Quintero stated “The patient continued to have intermittent headaches following 
his surgery up to the time of the December 22, 2006 accident.  Following the ac-
cident the patient felt his headaches increased in severity and frequency” and all 
the symptoms associated with the Arnold-Chiari malformation recurred.  Dr. Quin-
tero opined that Claimant suffered a Grade 1 concussion as evidence by the de-
velopment of dizziness and nausea on the day following accident and complaints 
of head pain.  However, Dr. Quintero noted that a Grade I concussion would not 
result in permanent neurological residuals as a result of the December 22, 2006 
work injury.  Dr. Quintero indicated Claimant has received the appropriate and 
regular medical care for the injuries  incurred in the December 22, 2006 accident.  
Of significance, Dr. Quintero stated “ I strongly suspect, based on the nature of 
the patient’s complaints and based on a review of the medical records, that there 



is  an underlying psychogenic cause for his complaints  and degree of incapacita-
tion. “

42. On February 9, 2008, Dr. Quick prepared a case review report at 
Claimant’s attorney’s request.  Dr. Quick was an authorized treating physician 
who treated Claimant from February 28, 2007 through his final visit on November 
28, 2007.  Dr. Quick opined that the mechanism of injury is consistent with 
trauma of a degree able to produce complaints and injuries as initially reported 
by Claimant.  In the context of dealing with these injuries, Claimant experienced 
some somatoform decompensation.   Dr. Quick opined that the complexity of the 
case necessitated the relatively lengthy and thorough evaluation.  However, he 
concluded that Claimant’s  initial complaints of injury were valid.   Dr. Quick 
agreed that Claimant has elements of narcissistic personality disorder and so-
matoform disorder, which render his presentation and evaluation challenging.    
Dr. Quick respectfully disagreed with Dr. Brodie and Dr. Steig’s opinions that 
Claimant was intentionally misrepresenting his symptoms. Dr. Brodie’s  opinions 
on this  point, concerning Claimant’s  alleged intentional misrepresentation of his 
injury of December 22, 2006, was credited.

43. On February 28, 2008, Dr. Richard L. Steig offered his  opinion con-
cerning Claimant’s condition in response to a letter of inquiry from Respondents’ 
attorney.  While Dr. Steig had no recollection of what transpired in his conversa-
tions with Claimant during his  initial evaluation, Dr. Steig reviewed three volumes 
of Claimant’s medical records and concluded that Claimant did not accurately 
represent the degree of problems he was having prior to the work related injury.  
The ALJ finds that Dr. Steig’s opinions are less credible than Dr. Quick’s opinion.

44. On March 7, 2008, Dr. Robert Kleinman in response to an inquiry from 
Respondents’ attorney opined that Claimant intentionally misrepresented himself.  
Dr. Kleinman opinion is afforded less weight than the opinion of Dr. Quick.  Dr. 
Kleinman was involved in a psychiatric assessment of Claimant.  Claimant in-
formed the doctor of the fact that he had mood swings  before the work injury.  Dr. 
Kleinman writes in his  May 16, 2007 report that, “If [Claimant’s] history is accu-
rate, his current psychiatric condition seems similar to what he went through be-
fore”.  This  statement suggests  that Dr. Kleinman obtained information from 
Claimant concerning Claimant ’s previous psychological condition in order to 
make the comparison.  

45. On April 23, 2008, Dr. Klein J. Reilly responded to a letter of inquiry 
from Gregory Chambers, attorney for Respondents.  Dr. Reilly indicated his  con-
tacts with Claimant were to evaluate post concussional symptoms.  Dr. Reilly re-
ported that Claimant presented to him representing that his pre-surgery Arnold-
Chiari malformation symptoms returned following the December 22, 2006 work 
injury.  Dr. Reilly stated “I am unable to opine whether the difference in reported 
history are intentional or unintentional.” 



 46. Dr. Brodie conduct an IME of Claimant and prepared a report dated 
July 30, 2007 and an addendum report dated June 23, 2008.  Dr. Brodie opined 
that Claimant intentionally misrepresented his  condition to authorized providers 
of medical care following the December 22, 2006 work injury.  Dr. Brodie’s opin-
ion is discredited by his acknowledgment during testimony at hearing that subse-
quent to the work related injury the following new diagnoses were made, which 
were not documented in Claimant’s medical records in the year preceding the 
accident, i.e., left hip injury, right ankle injury, left elbow injury, lower back sprain 
and/or strain and mild post concussive syndrome.  

 47. Dr. Brodie opined that, given the bulk of the data that he reviewed, 
“the strongest ‘component etiology’ of [Claimant’s] present symptoms appears to 
be a function of non-organic illness such as Factitious Disorder (e.g. Conversion 
Disorder, Somatization Disorder, Malingering Disorder), and /or personality disor-
der.”  This opinion is  consistent with the medical and psychological evidence and, 
in particular, Dr. Quick’s  opinion that in the context of dealing with these injuries 
Claimant experienced some somatoform decompensation.  

 48. Dr. Quintero is the physician who conducted an IME for the Re-
spondent Employer and prepared a report dated February 1, 2008.  The doctor 
opined that Claimant received appropriate and regular care for the injuries in-
curred in the December 22, 2006 accident.  He opined that he agree that claim-
ant continued to require medical care but not as a result of the December 22, 
2006 work injury.  He further opined that Claimant’s continued need for treatment 
was related to a psychogenic cause.  

 49. Dr. Quick’s  causation opinion that the mechanisms of injury is  con-
sistent with trauma of a degree able to produce complaints  and injuries as  initially 
reported by Claimant and that Claimant, in the context of dealing with these inju-
ries, experienced somatoform decompensation is more probably true than Dr. 
Brodie’s IME opinions. 

 50. On December 26, 2009, Ms. Kinsey, the Respondents’ claims ad-
juster, conducted her first interview of Claimant .  The interview was of relatively 
short duration.  Ms. Kinsey estimated the conversation was maybe (5) minutes.  
In this conversation, Claimant described how the accident occurred.  Claimant 
was questioned about prior injuries to those parts of the body, which were injured 
in the work related accident.   Claimant indicated that he had a decompression 
surgery.   Claimant disclosed he had a prior work related accident injuring his 
back while working for this Employer, which resolved.  This information was veri-
fied by Ms. Kinsey.  Of significance, Ms. Kinsey acknowledged the prior medical 
records contained no documentation that Claimant suffered specific traumatic in-
juries to those body parts injured in the work related accident.  Ms. Kinsey failed 
to question Claimant regarding whether he was experiencing symptoms in those 
body parts he alleged he injured one week prior to his  work related injury.  In a 
February 8, 2007 telephone conversation Claimant also disclosed he had Arnold 



Chiari Malformation and a prior decompression surgery, which was verified. Ms. 
Kinsey testified that, when she inquired further about Arnold-Chiari Malformation, 
Claimant was not forthcoming with information about the condition.  Ms. Kinsey 
testified that he recommended that she check the internet to obtain information.  
She further testified that his  unhelpful response to her questions about his  condi-
tion was intended to mislead and misinform her. 

 51. At the time Ms. Kinsey filed her first General Admission of Liability, 
dated March 12, 2009, the only sources of information she had regarding Claim-
ant’s prior medical condition was the medical records being generated by the 
authorized treating physicians and the disclosures made by Claimant.  Ms. Kin-
sey was not in possession of Claimant’s prior medical records when she filed the 
First and Second Admissions with disclaimers.  A review of the medical records 
of multiple providers referenced above demonstrate that Claimant, when ques-
tioned about his history, did respond appropriately factoring in his  mental condi-
tion at the time.  When Claimant, who is  a layman, disclosed to treating physi-
cians and the claims adjuster that he suffered from Arnold-Chiari Malformation he 
was revealing known symptomatology associated with this condition.  

 52. On March 12, 2007, Ms. Kinsey filed a General Admission of Liabil-
ity admitting for medical benefits and temporary total liability.  Ms. Kinsey ac-
knowledged that she was admitting Claimant suffered physical injuries to his 
back, neck, shoulder and leg when she filed.   This  was based on Claimant’s re-
ports  concerning what parts of his body he had injured as  well as the medical re-
cords she had received prior to filing the general admission.  Under “Remarks” in 
the General Admission of Liability, it states  “Respondents are awaiting medical 
documentation to confirm relatedness of the alleged head injury aggravation of 
Arnold Chiari Malformation. Until such documentation is received, liability for this 
condition is denied.”  Ms. Kinsey had suspicions regarding the problems Claim-
ant was having with his head, i.e., headaches, dizziness, blurred vision and tun-
nel vision, which resulted in her including this disclaimer in the admission.  

 53. On February 8, 2007, Claimant had disclosed he suffered from Ar-
nold Chiari Malformation with decompression surgery prior to Ms. Kinsey filing 
the admission.  Ms. Kinsey completed internet research to find out what the con-
dition comprised of and its serious  side effects.  Ms. Kinsey continued to author-
ize Claimant’s  treatment for his headaches, his vision problems, his blackouts 
and other problems from March 7, 2007 through July 2007.  This  authorization for 
this  specific treatment would have been contrary to her disclaimer since she had 
denied liability pending the receipt of Claimant’s medical records.  On February 8, 
2007, Claimant in a telephone conversation disclosed he had Arnold-Chiari Mal-
formation and indicated she could “Google it” for more information.  Ms. Kinsey 
“googled” the condition and incorporated the internet research into her claim’s 
file.  Ms. Kinsey explained she needed the prior medical records to document 
what Claimant’s condition was prior to his surgery, after his surgery and before 
the work incident.



 54. Subsequent to the authorization for treatment by Ms. Kinsey, the 
Respondents received Claimant’s medical records from Kaiser/St. Joseph Hospi-
tal pursuant to Claimant’s signed medical releases on July 11, 2007.  Based on 
Claimant’s psychological condition, which is documented by neuropsychological 
testing and medical records  documenting his impaired memory and resulting 
confusion, it is more probably true than not, Claimant did not intentionally misrep-
resent the facts and circumstances of his  accident, or his prior and subsequent 
physical and mental condition.

 55. Respondents contend that Claimant should have been more forth-
coming in providing the claims adjuster and treating physicians  with information, 
which would have made it more clear to them that his pre-injury symptomatology 
was the same as the post injury symptomatology   Respondents contend that the 
evidence establishes that Claimant intentionally mislead the doctors and the 
claims adjuster.  Therefore, Respondents argue that they should be permitted to 
withdraw the General Admission of Liability and recover from Claimant the costs 
of the benefits paid to Claimant.  In the alternative, Respondents argue that they 
should be permitted to withdraw the general admission of liability on the basis of 
mistake and terminate benefits prospectively.

 56. Claimant argues that his pre-injury symptoms were not the same as 
his post injury symptoms.  Claimant maintains that the evidence showed he suf-
fered a distinct injury on December 22, 2006 when he fell in the window well.  
Claimant contends that he reported to medical personnel and the claims adjuster 
that he had Arnold Chiairi Malformation and had undergone brain surgery.  
Claimant was diagnosed with a personality disorder, doctors have variously dis-
cussed that he has a condition, which would interfere with treatment because he 
second-guesses medical personnel’s medical treatment decisions.   

 57. It is found based on the totality of the evidence that Respondents 
failed to prove that he intentionally mislead Respondents causing them to file a 
general admission of liability.  However, Respondents shall be permitted to with-
draw the general admission of liability on the basis of mistake.  Respondents  es-
tablished by a preponderance of the evidence that Ms. Kinsey was mistaken 
when she filed general admissions of liability on March 12 and June 4, 2007.  If 
Ms. Kinsey knew that some of Claimant’s  symptomatology, which manifested af-
ter the workers’ compensation injury, was present prior to the workers’ compen-
sation injury, she would not have filed the General Admission of Liability.  

 58. The ALJ cannot concluded that Claimant acted intentionally to de-
fraud the Insurer and therefore cannot conclude that Respondents  are entitled to 
withdraw the GAL on the basis  of fraud.  The evidence established that Claimant 
reported that he had Arnold Chiairi Malformation and had undergone surgery for 
this  condition in 2001.  Claimant’s  report of injury on December 22, 2006 was 



credible and persuasive that he fell through a snow covered window well on the 
exterior of a customer’s home and injured himself.   

 59. He had injuries, which were consistent with the mechanism of in-
jury.   Claimant reported increased headaches, dizziness, and unsteadiness.  
These are symptoms, which were present prior to the work injury.  Doctors pur-
sued the possibility that Claimant suffered a concussion during the work injury 
based on these symptoms.  None of these facts  support the conclusion that 
Claimant acted fraudulently.    It was Claimant’s perception that the headaches, 
dizziness and unsteadiness had increased post injury of December 22, 2006.  
That was Claimant’s perception.  It is  persuasive evidence that all doctors agreed 
that Claimant has a personality disorder that caused him to uniquely perceive 
matters related to his medical treatment.   The ALJ rejects Respondents’ asser-
tion that Claimant intended to withhold information about his condition, including 
delaying the signing of medical releases.  

 60 Claimant contends that an order should be entered finding that he 
injured himself in the course and scope of his  employment on December 22, 
2006 when falling into a snow covered window well.  This issue was not raised in 
the application for hearing or the response to application and therefore has not 
been specifically  considered. 

 CONCLUSIONS OF LAW

 Based on the foregoing findings of fact, the following conclusions of law 
are entered.  

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Section 8-40-101, et seq., C.R.S., is  to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employ-
ers, without the necessity of litigation.  Section 8-40-102(1), C.R.S.  The facts in a 
workers’ compensation case must be interpreted neutrally, neither in favor of the 
rights of the claimant nor in favor of the rights of respondents.  Section 8-43-201, 
C.R.S. 
 
 2. A Workers' Compensation case is decided on its merits.  Section 8-
43-201, C.R.S.  The Judge's factual findings concern only evidence that is dis-
positive of the issues involved; the Judge has not addressed every piece of evi-
dence that might lead to a conflicting conclusion and has rejected evidence con-
trary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. 
ICAO, 5 P.3d 385 (Colo. App. 2000).

 3. An insurer may not obtain retroactive relief from an admission of liabil-
ity in the absence of "fraud." See Lewis v. Scientific Supply Co., 897 P.2d 905 



(Colo. App. 1995); Vargo v. Industrial Commission, 626 P.2d 1164 (Colo. App. 
1981). However, a insurer may obtain prospective relief from an improvidently filed 
general admission of liability. See HLJ Management Group v. Kim, 804 P.2d 250 
(Colo. App. 1990).

 4. Pursuant to Lewis v. Scientific Supply Co., Inc., 897 P.2d 905 (Colo. 
App. 1995), the ALJ has authority to order termination of future benefits due to 
fraud if the case is  reopened, although the ALJ has no authority to order repay-
ment of past benefits  even if they are obtained by fraud.  Pursuant to Vargo v. In-
dustrial Commission, 626 P.2d 1164 (Colo. App. 1981), the ALJ has authority to 
order repayment of past benefits obtained by fraud if the case is  still open for de-
termination.  Vargo, supra, held that if an employer's admission of liability is  in-
duced by fraud, the admission is  void "ab initio" and subject to "retroactive" with-
drawal.  Lewis, supra, distinguished Vargo, supra, because in Vargo neither a prior 
adjudication of liability nor a final admission of liability had been made.  In Lewis, 
supra, both an adjudication and a final admission had been entered. Under the 
law, final admission, which was uncontested, became a "final" award, which could 
not be reopened except pursuant to statute.   Under Lewis, supra, the ALJ had 
only the statutory power to reopen a case and terminate future benefits.  In appar-
ent response to Lewis, supra, the general assembly amended sections 
8-40-201(15.5) and 8-43-303, C.R.S. to permit the ALJ to order repayment of past 
benefits obtained by fraud.  Those amendments apply only to cases of injuries 
arising on or after July 1, 1997.  1997 Colo.Sess.Laws p.114.  

 5. Based on the facts established in this case at hearing, Respondents 
failed to prove that the General Admission of Liability should be withdrawn on the 
basis  of fraud.  Respondents failed to sustain their burden of proof to established 
that Claimant acted fraudulently.  Claimant was  a sick man, both physically and 
psychologically, when he fell through the window well on December 22, 2006.  He 
did not make Ms. Kinsey’s job easy.  However, he reported to Ms. Kinsey and 
authorized treating physicians about the prior diagnosis of Arnold Chiairi Malforma-
tion and surgery.  And, these physicians were reporting a personality disorder that 
impacted Claimant’s perceptions.  It is found that no intentional misleading conduct 
occurred by Claimant to mislead Respondents.

 6. Ms. Kinsey credibly testified that she was mistaken when she filed 
the General Admissions of liability dated March 12, and June 4, 2007.  Respon-
dents reasonably assert that Ms. Kinsey would not have admitted liability for this 
claim if she knew that Claimant’s reports as to certain symptoms were complaints 
that pre-dated the work injury.  This knowledge might have caused the Respon-
dents not to file a General Admission of Liability.  Respondents shall be permitted 
to withdraw the General Admission of Liability and prospectively terminate bene-
fits.

 
ORDER



 It is therefore ordered that:

1. Respondents’ motion to withdraw its General Admissions of Liability 
on the basis of Fraud is denied.

2. Respondents motion to withdraw its General Admissions of Liability 
on the basis of mistake and to prospectively terminate benefits is granted.

All matters not determined herein are reserved for future determination.

DATED:  August 17, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-774-831

ISSUES

¬ Did claimant prove by a preponderance of the evidence that he sustained an oc-
cupational disease type injury arising out of the course and scope of his employment?
¬ Did claimant prove by a preponderance of the evidence that he is entitled to 
medical benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer operates a mechanical contracting business, which involves custom 
fabrication of structural steel and pipe.  Claimant worked for employer as a welder/
fabricator from April 14, 2004, to May 26, 2005, and from June 6th through October 3, 
2008.  Claimant's date of birth is March 20, 1963; his age at the time of hearing was 46 
years.  Crediting his testimony, claimant has worked some 30 years as a welder.  
Claimant developed lower back pain during the time he worked for employer; he last 
worked for employer on September 26, 2008.  On October 16, 2008, claimant filed a 
Workers’ Claim for Compensation, alleging he sustained a lower back injury from an oc-
cupational exposure to repetitive lifting, twisting, bending, and climbing while working as  
a welder.
2. When he returned to work at employer in June of 2008, claimant worked in the 
structural steel fabrication department.  There, employees fabricate steel handrail com-
ponents and weld parts onto other structural steel components, such as, I-beams, rec-
tangular steel tubing, and square steel posts.  Claimant’s work involved tack-welding 



handrail parts together and tack-welding parts weighing 5 to 40 pounds onto structural 
steel components.  Claimant’s tack-welds were inspected before the components were 
passed to another welder, who would finish the weld.  
3. Guynn is supervisor of the structural steel fabrication department.  In July of 
2008, the structural department moved from the preassembly room to a larger area with 
overhead cranes.  The preassembly room is large enough to accommodate forklifts and 
has 2 electric hoists to aid employees with lifting and maneuvering heavy steel compo-
nents.  The preassembly room is currently used for plumbing fabrication.
4. Claimant testified that, on an average day, he fabricated 4 to 5 handrail compo-
nents and also welded parts onto some 30 I-beams or other structural components.  
Claimant estimated that various handrail components weighed from 5 to 250 pounds, 
while I-beams and other structural steel components weighed from 100 to 1000 pounds.  
5. Claimant stated that cranes or hoist systems were available to lift I-beams and 
other heavy structural steel components onto saw horses, benches, or racks.  Employ-
ees can adjust the height of the benches, racks, and sawhorses; they typically stand 
some 4 feet high so that welders can work somewhat below chest level.  Claimant 
stated that he would maneuver, roll, and flip the steel components on the sawhorses, 
racks, and benches either by hand or using a flip bar.  Claimant agrees that he was not 
lifting those heavy components off the various tables, but he instead just rolled them.  
Claimant agreed he could also use hoist systems to maneuver the steel components.  
Claimant stated that his work at employer involved constant bending and climbing and 
working in awkward positions. 
6. Claimant stated that, in July of 2008, he told Mr. Guynn that he was having back 
pain.  Claimant explained that his back pain began gradually in July before the structural 
department moved into its new area with the overhead cranes.
7. Claimant went on a camping trip with his sons and brother over the Labor Day 
Weekend in 2008.  Claimant returned to work on September 2, 2008, and told Mr. 
Guynn that he was having back pain and needed to leave work early to see his physi-
cian.  Claimant denies telling Mr. Guynn that he hurt his back on a four-wheel-drive trail 
or that his back was sore from an air mattress that failed to work.
8. Claimant sought medical attention from his personal physician, Jean Bouquet, 
D.O., on September 2, 2008, when he reported a 2-month history of lower back pain, 
radiating into his left leg.  Dr. Bouquet gave claimant medications and planned to refer 
him for a magnetic resonance imaging (MRI) scan of his lower back if his condition 
failed to improve.
9. Claimant returned to work on September 3, 2008, when he says he told Mr. 
Guynn that he had a slipped disk with no discernable injury.  Claimant testified that only 
his work on the handrail and I-beam components caused his back pain.  Claimant 
stated that building carts also could have hurt his back.  
10. Claimant underwent the MRI scan of his lumbar spine on October 8, 2008, which 
revealed multi-level facet arthrosis (arthritis) and mild annular disk protrusions at the L2-
3 and L5-SI levels, without significant evidence of neural impingement.
11. Dr. Bouquet eventually referred claimant to Orthopedic Surgeon Scott K. Stanley, 
M.D., who evaluated him on October 22, 2008.  Claimant reported to Dr. Scott gradually 
progressing lower back pain since August 15, 2008, which had become intractable.  
Claimant reported a 30-year, one pack per day history of smoking cigarettes.  According 



to Dr. Stanley the MRI also revealed severe degenerative disk disease at the L5-S1 
level of claimant’s lumbar spine, with foraminal stenosis and retolisthesis (instability of 
the L5 vertebra upon the S1 vertebra).  Dr. Stanley referred claimant to Pamela A. 
Knight, M.D., for an epidural steroid injection (ESI).  Dr. Stanley also discussed surgical 
options with claimant.  On November 4, 2008, Dr. Stanley performed surgery to fuse the 
L5-S1 level of claimant’s spine.
12. From the time he began work for employer on June 6, 2008, through his last day 
of work, claimant completed daily timecards that list every project he worked on and the 
hours he worked on a given project.  While claimant testified his primary work involved 
fabrication of handrail components or welding parts on I-beams, the timesheets he 
completed show otherwise.  For the relevant period (beginning of work through the end 
of July when he reports his low back became symptomatic), claimant did not work daily 
on handrails or I-beams.  The majority of claimant’s time according to the time sheets 
was spent working on items other than I-beams and handrails.
13. For the week ending June 14, 2008, the first full week after claimant returned to 
work for employer, claimant worked 40 hours.  Of those 40 hours, claimant worked 21 
hours in the pipe shop, not the structural department where claimant alleges he devel-
oped an occupational disease of his low back.  While he worked 19 hours in the struc-
tural department, claimant only spent 8 hours working on handrails.  Claimant worked 8 
hours on a column post. 
14. From June through August 2, 2008, claimant worked a total of 322.5 hours.  Of 
those 322.5 hours, claimant worked only a total of 25.5 hours on handrails (7.9%) 
spread over 5 days of the 38 total working days (13% of the days).   In June and July of 
2008, claimant reported on his timesheets that he worked with I-beams on 3 days of his 
38 working days (7.89% of the days).  Claimant spent 8.5 hours working on I-beams in 
June and July of 2008 (2.6% of the 322.5 hours he worked during that time). 
15. In total, claimant only worked 34 hours out of the total 322.5 hours on the two ac-
tivities he alleges caused an occupational disease in his low back in June and July of 
2008 (10.5% of the time). The other 89.5% of the time, claimant was working on pro-
jects he never identified as potential causes of an occupational disease in his low back.  
Claimant’s testimony that he worked the majority of his time at employer working day on 
I-beams or handrails is inconsistent with the time sheets he filled out himself.  
16. Mr. Guynn testified that claimant did not work much on handrails or I-beams dur-
ing June, July, and August of 2008 while in the structural department. The timecards 
support the testimony of Mr. Guynn.  Claimant worked very little on handrails and I-
beams.  The work on handrails and I-beams could not be fairly characterized as repeti-
tive or as occurring on a daily basis.
17. Alvarez is a Senior Safety Manager at employer.  Crediting the testimony of Mr. 
Alvarez, employer emphasizes good ergonomics and a safe working environment.  Em-
ployer provides height-adjustable tables, workstations, and lifting devices, such as, fork-
lifts, electric hoists, jib cranes, and overhead cranes to minimize the weight employees 
have to lift.  Employer also starts each shift with a stretch and flex program where em-
ployees stretch before work.
18. Mr. Alvarez also testified by post-hearing deposition about four new photographs 
of the preassembly room where claimant worked prior to mid July of 2008 fabricating 
handrail components and where claimant contends his symptoms began.



19. Mr. Guynn  testified that when claimant returned to work after his camping trip 
over the Labor Day Weekend, he reported having back pain from driving on a four-
wheel-drive trail followed by sleeping on an air mattress.  Because claimant agrees he 
did not tell Mr. Guynn that he hurt his back at work when they spoke on September 2, 
2008, the Judge credits Mr. Guynn’s testimony that claimant offered a non-work-related 
explanation attributing his back pain to camping over the Labor Day Weekend.
20. Crediting Mr. Guynn’s testimony, welders typically lift a maximum weight of 50 
pounds by themselves.  Welders lift 5 to 10 pound objects 50 to 60 times per day.  
Welders use carts that can carry steel components weighing between 800 to 1000 
pounds.  The carts are designed to easily carry such weights and are relatively easy for 
workers to push.  Welders can easily push a load of steel on a cart underneath one of 
the hoists or cranes for lifting.  A welder exerts some 35 pounds of force when using a 
flip bar to roll an I-beam.
21. In September of 2008, claimant had the opportunity to try out for a position in the 
pipe department, which requires a higher level of welding skill. There, Huddleston was 
claimant’s supervisor.  During the first couple of weeks working in the pipe department, 
claimant practiced welding pipe.  After a few weeks having claimant work in the pipe 
department, Mr. Huddleston sent claimant back to the structural steel department be-
cause of attendance problems.   
22. Menzes is the Corporate Safety Manager.  Claimant reported his workers’ com-
pensation claim to Mr. Menzes on October 13, 2008.  Claimant was unable to articulate 
to Mr. Menzes what, where, or how his lower back condition was related to his work at 
employer.  Claimant could only state that he felt his back problem must be from work.  
Mr. Menzes participated in video recording the area of the shop where claimant worked 
after the structural steel fabrication department moved to its new area in July of 2008.  
The video recording does not show the preassembly room where claimant worked prior 
to July.  Crediting Mr. Menzes’s testimony, there is no reason for an employee to lift any 
steel component weighing more than 100 pounds.  Employer trains employees to use 
rigging and cranes or other hoist devices to lift components weighing more than 100 
pounds.
23. Rick Gurley was a former employee who worked with claimant in the past.  After 
leaving employer, Mr. Gurley worked as an independent welding inspector.  Mr. Gurley 
spoke with claimant after Labor Day while on employer’s premises inspecting welds for 
a customer of employer.  Claimant told Mr. Gurley that his back was sore.  Mr. Gurley 
asked claimant if he had injured his back at work.  Claimant told Mr. Gurley that he had 
hurt his back over the prior weekend while on a camping trip.  By the time of hearing, 
Mr. Gurley had returned to working for employer.
24. Respondents obtained the video recording showing claimant’s work assignment 
after the structural department moved to its new area in July of 2008. In addition, re-
spondents submitted several photographs of claimant’s job site, which showed other 
employees engaging in job duties similar to those claimant performed while working for 
employer.
25. Stokvis, a former employee and coworker of claimant, testified that he worked for 
employer as a welder from May of 2008 through May of 2009.  Mr. Stokvis’s testimony 
supports that of the claimant that the pictures submitted at hearing failed to show the 
area of the jobsite where he and claimant fabricated handrail before the move of the 



structural department in July of 2008.  Mr. Stokvis further testified that work performed 
in the structural department was very heavy in nature, including lifting, pushing and pull-
ing hundreds of pounds on a regular basis.
26. On March 11, 2009, Henry Roth, M.D., performed record review of claimant’s 
medical records and reviewed the video recording of claimant’s work assignment at 
employer.  Dr. Roth testified as an expert in the field of Occupational Medicine.  
27. On January 29, 2009, Orthopedic Surgeon Stephen Barron, M.D., performed an 
independent medical examination of claimant.  Claimant reported to Dr. Barron that his 
job activities involved the following:
a. He had to flip I-beams with a crow bar which weighed hundreds of thousands of 
pounds repetitively all day long.  He had to repetitively pick up steel pipe to make hand-
rails weighing two pounds to 100 pounds all day long.  After fabricating the handrails 
weighing up to 350 pounds, he had to place the products on carts with a coworker.  
There was no one specific injury.  He told me that the repetitive nature of his job caused 
the low back pain.
28. Claimant’s description to Dr. Barron is inconsistent with claimant’s testimony at 
hearing and with the testimony of the majority of his co-employees.  As found, the Judge 
has credited the testimony of Mr. Guynn as more persuasive in describing claimant’s 
work activities.
29. Dr. Barron asked respondents’s prior counsel to obtain the video evidence of 
claimant’s typical work activity.  Dr. Barron waited to prepare his report of his medical 
opinion until he could review the video recording of claimant’s work assignment at em-
ployer.  Dr. Barron testified as an expert in Orthopedic Surgery.  
30. In his report of April 6, 2009, Dr. Barron stated that, based upon video evidence 
of claimant’s job activities, claimant’s work was of insufficient magnitude, duration, or 
frequency to cause or aggravate claimant’s underlying and preexisting degenerative 
disk disease of the lumbar spine.  Dr. Barron further opined that claimant’s work activity 
lacked evidence of sustained, forceful lifting, bending, or twisting to cause the develop-
ment of lower back symptomatology.
31. By letter of March 27, 2009, Dr. Stanley opined that claimant’s lower back condi-
tion resulted from an injury at work; he wrote:
a. [Claimant] sustained a low back injury at work.  He had refractory symptoms that 
required surgical intervention.  Per his initial physical examination and history, he was 
not having any low back problems prior to this incident at work.  I believe with a rea-
sonable probability of medical certainty that his low back symptoms were a result of his 
injury at work.
32. (Emphasis added).  Because claimant has not alleged a discrete incident at 
work, there is no factual support for Dr. Stanley’s opinion.  Moreover, Dr. Roth persua-
sively testified:
a. Dr. Stanley, in so saying [that claimant’s back condition is work-related], is mak-
ing … very lay and pedestrian comments.  He is saying medical certainty, when, in fact, 
he has no medical information to support that.  He has not performed a medical analysis  
….
b. He is basically getting information from the Claimant.  And he is jumping right to a 
conclusion.  And it is casual, at best, in my opinion, misleading and in error.



33. The Judge credits Dr. Roth’s opinion in finding Dr. Stanley’s opinion on causation 
is neither medically probable nor persuasive.
34. Dr. Roth testified that claimant’s lower back anatomy is typical for his age, irre-
spective of a lifetime of working as a welder.  According to Dr. Roth, the degenerative 
anatomy of claimant’s spine is a result of aging of the spine.  Dr. Roth testified:
a. [Claimant’s] back disease is incidental and unrelated to his lifetime work expo-
sures.
35. Dr. Barron’s testimony supports Dr. Roth’s opinion that claimant’s degree of de-
generative disk disease is typical for his age of 45-plus years.
36. Dr. Roth further stated:
a. The notion that your materials handling in any way affected degenerative change 
is not demonstrable.  It turns out to be a notion that when put to scientific and epidemi-
ologic study, it turns out not to be true and that other factors are identified as being 
causal.
b. And those factors turn out to be … your genetics and then your own environ-
mental exposures and not materials handling, but rather your health – the degree of 
vascular disease; the degree of smoking; in certain joints, obesity – but most factors 
that are … inherent to the individual, not the environment the individual is in.

****

c. [Claimant] has an ordinary disease at an age that it is ordinary to present with it.  
He has symptoms that are consistent with that disease.  It covers his whole spine.  It is 
symmetrical from side to side.
d. There is not anything about him that makes him look any different than the rest of 
the population.
37. According to Dr. Roth, the notion that claimant’s degenerative disk disease is the 
result of an accumulation of wear and tear over time as a result of work activity is un-
supported by the medical literature.  
38. According to Dr. Barron, the October 8, 2008, MRI showed age-related degen-
erative disease in claimant’s lumbar spine that was present even before claimant 
started working for employer.  Dr. Barron’s understanding of claimant’s work activity at 
employer was based upon claimant’s report to him at the time of his examination and 
based upon the video.  Dr. Barron stated that claimant’s report of his work activities was 
inconsistent with the video, which showed no sustained, forceful lifting, bending, or 
twisting.  Dr. Barron opined that the work activity shown on video was insufficient to 
cause the degenerative changes in claimant’s lower back; he stated:
a. [T]hese are preexisting degenerative changes in [claimant’s] back which take 
years to develop and, in my opinion, are unrelated to any work activity, up until the point 
he started working [at employer].  So these are preexisting.

****

b. I do not believe that the work that I saw [on the video] was of enough or sufficient 
magnitude, duration, and frequency to cause the development of back pain, even with 
this preexisting degenerative disc disease that he had.
c. And, again, there was no sustained forceful lifting, bending, or twisting that I saw 
on this job video that would be causative of any development of back symptomatology.



39. Dr. Barron further testified that claimant’s job activities were insufficient in magni-
tude, duration, or frequency to aggravate or exacerbate claimant’s underlying degenera-
tive disease process.
40. Dr. Roth’s testimony was persuasive and supported by persuasive testimony of 
Dr. Barron.  Crediting the medical opinions of Dr. Roth and Dr. Barron, claimant’s onset 
of symptoms was proximately caused by the natural progression of his underlying de-
generative disk disease process, and not by work activities.  Dr. Roth supported this 
opinion with the fact that claimant’s discomfort failed to resolve when he stopped per-
forming his work activities.
41. Claimant failed to show it more probably true that his work activity at employer 
proximately caused, intensified, or, to a reasonable degree, aggravated his underlying 
and preexisting degenerative disk disease.  Claimant thus failed to show it more proba-
bly true that his work as a welder contributed to his disability or need for surgery to ad-
dress his underlying degenerative disk disease in his lumbar spine.  The Judge credited 
the medical opinions of Dr. Roth and Dr. Barron in finding it more probably true that the 
degenerative anatomy of claimant’s spine is a result of aging of his spine, and was not 
proximately caused, intensified, or, to a reasonable degree, aggravated by his work ac-
tivities at employer.   The Judge found it more probably true that claimant’s onset of 
symptoms was proximately caused by the natural progression of his underlying degen-
erative disk disease process, and not by work activities.  

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues he has proven by a preponderance of the evidence that 
he sustained an occupational disease type injury arising out of the course and 
scope of his employment.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disabil-
ity and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoul-
ders the burden of proving by a preponderance of the evidence that his injury 
arose out of the course and scope of his employment.  Section 8-41-301(1), su-
pra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the tes-
timony and actions; the motives  of the witness; whether the testimony has been 



contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its  merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

The Act distinguishes between the terms "accident" and "injury."  The term 
"accident" refers to an unexpected, unusual, or undesigned occurrence.  Section 
8-40-201(1), supra.  By contrast, an "injury" refers to the physical trauma caused 
by the accident.  Thus, an "accident" is  the cause and an "injury" the result. City 
of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the 
victim of an industrial accident unless  the accident results  in a compensable in-
jury.  A compensable industrial accident is one, which results  in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury 
where the industrial aggravation is the proximate cause of the disability or need 
for treatment.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational dis-
ease" is defined by  §8-40-201(14), supra, as:
 

[A] disease which results directly from the employment or the condi-
tions under which work was performed, which can be seen to have 
followed as  a natural incident of the work and as a result of the ex-
posure occasioned by the nature of the employment, and which 
can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker 
would have been equally exposed outside of the employment. 

(Emphasis added).

 This  section imposes additional proof requirements beyond that required 
for an accidental injury by adding the "peculiar risk" test; that test requires that 
the hazards associated with the vocation must be more prevalent in the work 
place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 
P.2d 819 (Colo. 1993).  The existence of a preexisting condition does not defeat 
a claim for an occupational disease.  Id.   A claimant is entitled to recovery only if 
the hazards of employment cause, intensify, or, to a reasonable degree, aggra-
vate the disability for which compensation is  sought.  Id.   Where there is  no evi-
dence that occupational exposure to a hazard is  a necessary precondition to de-
velopment of the disease, the claimant suffers from an occupational disease only 



to the extent that the occupational exposure contributed to the disability.  Id.  
Once claimant makes such a showing, the burden shifts to respondents  to estab-
lish both the existence of a non-industrial cause and the extent of its contribution 
to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 
1992). 

 Here, the Judge found that claimant failed to show it more probably true 
that his work activity at employer proximately caused, intensified, or, to a reason-
able degree, aggravated his underlying and preexisting degenerative disk dis-
ease.  As found, claimant failed to show it more probably true that his work as a 
welder contributed to his disability or need for surgery to address his underlying 
degenerative disk disease in his  lumbar spine.  Claimant thus failed to prove by a 
preponderance of the evidence that he sustained a compensable occupational 
disease type injury.  

The Judge credited the medical opinions of Dr. Roth and Dr. Barron in 
finding it more probably true that the degenerative anatomy of claimant’s spine is 
a result of aging of his  spine, and was not proximately caused, intensified, or, to a 
reasonable degree, aggravated by his work activities at employer.   The Judge 
found it more probably true that claimant’s  onset of symptoms was proximately 
caused by the natural progression of his underlying degenerative disk disease 
process, and not by work activities.

The Judge concludes that claimant’s claim for workers’ compensation 
benefits should be denied and dismissed.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

Claimant’s claim for workers’ compensation benefits under the Act is denied and 
dismissed.    

DATED:  _August 20, 2009

Michael E. Harr, 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-774-720

ISSUES



 The issues for consideration are compensability, medical benefits (author-
ized providers and reasonably necessary), and temporary total disability benefits. 

FINDINGS OF FACT

1. Claimant was hired by Employer on June 6, 2008, to work as a general overnight 
stocker. Claimant testified that before her break at approximately 2:00 a.m., on July 24, 
2008, she was working in the Housewares Department when she pulled a flat box off a 
pallet. According to Claimant, the box contained a closet organizer, weighed approxi-
mately 65 pounds, and was approximately 24” by 48” in size. Claimant testified that she 
dropped the box to the floor and that she felt and heard a “pop” in her right shoulder. 
Claimant initially stated that several co-workers in the area heard the box hit the ground 
and went running over to see what happened to cause the noise.  
2. In accordance with the employer’s policy, Plant was asked to pull and review the 
in-store surveillance video from July 24, 2008, and investigate Claimant’s accident. The 
videotape was recorded over in the normal course, except from 1:35 a.m. to 2:05 a.m. 
On video review of the Housewares’ Department on July 24, 2008, from 1:35 to 2:05 
a.m., Plant testified that there is no evidence of any incident as described by Claimant, 
although Claimant is seen to be working in the Housewares Department. On July 24, 
2008, at approximately 1:56 a.m., Claimant and her husband, who also works at Em-
ployer, were seen to meet by the furniture department. They are later seen clocking out 
for a lunch break.
3. When Plant met with Claimant on August 1, 2008, to do an accident review, 
Claimant repeated the same story about lifting a large box, then dropping it, with several 
co-workers coming to see what caused the noise. However, when Claimant was asked 
to identify the co-workers by name in order for them to give witness statements, Claim-
ant changed her story, indicating that no one actually came over, but instead simply 
yelled over to her to see if she was all right. Claimant could not identify any witnesses. 
Plant interviewed all of the co-workers identified on the in-store surveillance as working 
in or around the “action alley” of the Housewares Department the early morning hours of 
July 24, 2008. None of the co-workers working in the action aisle during Claimant’s work 
shift on July 24, 2008, had any recollection of hearing a box drop, a call for help, or the 
occurrence of any other unusual event. At the time of the accident, Claimant’s husband 
was working in the furniture department, a department adjacent to Housewares. Claim-
ant’s husband entered the Housewares Department shortly before 2:00 a.m. to take a 
break. 
4. Claimant testified that she immediately reported the alleged accident to Arm-
strong with her husband when they went for their lunch break. Claimant testified that 
she found Armstrong lying on Employer’s floor, nursing her own back injury. Claimant 
testified that Armstrong was too “out of it” to recall the report of injury. Armstrong testi-
fied credibly that she was not laying on her back, was not “out of it,” and did not receive 
any report of injury from Claimant on July 24, 2008. After lunch, Claimant completed her 
regularly scheduled shift, which ended at 6:30 a.m.  
5. Dr. Horrocks has treated Claimant for a number of years for chronic pelvic pain. 
His workups have been exhaustive, but he has found no specific etiology for Claimant’s 
pain complains. Dr. Horrocks prescribed narcotic pain relievers to Claimant. Claimant 



signed a narcotic contract in order to obtain the prescriptions. Dr. Horrocks testified that 
Claimant did not have any substantial pre-existing problems with her neck, and that the 
symptoms related to the July 24, 2008, injury are a substantial aggravation of her condi-
tion or a new injury altogether.
6. McCool, a supervisor for Employer, was working on July 26, 2008, when Claim-
ant approached her requesting medical treatment and to report an accident occurring on 
July 24, 2008. Claimant told her that she had picked up a box that was too heavy and 
hurt her arm. McCool had Claimant fill out a statement and then directed Claimant to 
seek medical treatment in the emergency room at Littleton Adventist Hospital. McCool 
accompanied Claimant to the emergency room.
7. At the Littleton Adventist Hospital Emergency Room on July 26, 2008, X-rays 
were taken and reported as negative. Claimant was placed in a shoulder immobilizer 
and prescribed Vicodin. 
8. On July 26, 2008, Claimant reported the alleged accident. Claimant elected Dr. 
Braden Reiter and Concentra Medical Centers, one of the Employers’ designated medi-
cal providers, as her authorized treating physician. Claimant was initially evaluated by 
Ronald Waits, NP, at Concentra on July 28, 2008. In his report from that date NP Waits 
states: “Work causality > 50% probability. The patients [sic] history, symptoms, examina-
tion and diagnosis are consistent with probable work related factors.” In NP Wait’s 
medical report he reports, “patient states: ‘I picked up a box off a pallet to transfer to 
stocking cart something popped in right shoulder.’” At that time, Claimant had normal 
cervical range of motion and normal strength. Claimant gave a medical history of hyper-
tension, high cholesterol, appendectomy, hysterectomy and c-sections. There is no ref-
erence to her chronic pain complaints and her multiple year history of narcotics use. NP 
Waits prescribed ice, Vicodin, Flexeril, Ibuprofen, and physical therapy. Claimant was 
given work restrictions of no lifting, pushing, or pulling over five pounds, and no over-
head work.
9. Employer offered Claimant a modified position within the physician-approved re-
strictions, which Claimant accepted. 
10. Claimant denied any past medical history of back pain at physical therapy. She 
was noted to have active range of cervical motion. 
11. Claimant’s neurological exam was normal at her July 30, 2008, return visit to 
Concentra. She had utilized all of the Vicodin that she had previously been prescribed. 
When Claimant was seen in physical therapy on July 30, 2008, the therapist noted 
Claimant’s subjective report was inconsistent with her objective findings. 
12. On August 11, 2008, Claimant returned to Concentra. Claimant reported she had 
discontinued the Tramadol. However, she requested refills of the Soma previously pre-
scribed. On physical exam, Claimant was essentially normal except for some tender-
ness of the A-C joint, the anterior aspect of the shoulder, and the scapular area. Neuro-
logically Claimant was intact. NP Waits referred Claimant to an orthopedic surgeon, 
myofascial release with a chiropractor, thermal modalities, and multiple medications. NP 
Waits also imposed work restrictions. 
13. On August 20, 2008, Claimant was again evaluated at the Littleton Adventist 
Hospital Emergency Room. She presented complaining of right shoulder pain. Claimant 
denied any neck or back pain. Claimant reported to the ER physician that she was re-
ceiving nothing stronger than Tylenol for her pain. She also reported she had taken up 



to 30 Tylenol per day to treat her pain. A urine screen for Tylenol levels, showed a Tyle-
nol level of only 2. Although Claimant was “begging for pain relief”, the ER physician 
noted, “The patient appears in absolutely no distress.” Claimant’s neck was reported to 
be “supple and nontender.” According to the ER physician, Claimant “happily and en-
thusiastically extends her right hand to shake mine as I walk into the room. She has no 
apparent discomfort. She has completely normal and nonpainful range of motion at the 
shoulder and neck”. On discharge, the ER physician explained to Claimant “she should 
not return here for further narcotic medications for this chronic painful process.” The 
doctor also noted: 

I am very suspicious about the nature of her discomfort. She has com-
pletely normal range of motion including of her neck and no hard radicular find-
ings. Certainly, she describes a neuritic-type of pain. I explained that I do not feel 
that narcotics are in her best interests. . . 
14. What no doctor throughout the course of this claim knew, including Dr. Markey, 
Dr. Bisgard, Dr. Chan, or Dr. Zarou, was that Claimant was receiving narcotics in con-
nection with the worker’s compensation claim in violation of her narcotics contract with 
her primary care provider, Dr. Chad Horrocks. At the time she was presenting to the ER 
for narcotics, she had prescriptions for the same drugs from Dr. Horrocks. The treatment 
at the ER was not reasonable and necessary.
15. After the August 20, 2008, emergency room visit, Claimant was dissatisfied with 
the medical care provided by Concentra and she elected to transfer her care to Healt-
hOne. Claimant was initially evaluated at HealthOne on August 22, 2008. She was seen 
by Thanh Chau, PA.C., and Elizabeth Bisgard, M.D. Claimant gave a description of her 
injury to PA Chau and Dr. Bisgard as occurring when she attempted to transfer a box 
from a pallet to a rocket cart. She now added that she had to “rest for 20 minutes before 
being able to continue” her work. According to Claimant, while she was able to continue 
working, it was only with limited use of the right arm. None of this is documented in the 
existing 30-minute video reviewed by Plant. PA Chau referred Claimant for treatment 
with physiatrist, Dr. Samuel Chan, for diagnostic testing and further treatment recom-
mendations. Claimant continued to complain of severe pain at levels 10/10, described 
as pain so severe it would cause someone to pass out. Claimant would sit through the 
exam “comfortably, quite animated, and interacting without signs of pain.” Dr. Bisgard 
was not willing to prescribe ongoing narcotics despite Claimant’s request for them, due 
to the lack of objective data. 
16. On August 31, 2008, Claimant returned to Swedish Medical Center Emergency 
Room where she was given narcotics. Despite Dr. Bisgard’s counseling against the use 
of narcotics, Claimant advised her that she would go to the emergency room again for 
narcotics. Claimant did not disclose she was receiving narcotics, Soma and Lortab, on a 
regular basis from Dr. Chad Horrocks. 
17. Dr. Bisgard noted that, despite Claimant’s reports of very high pain levels, she 
appears “very comfortable.” Claimant was able to sit with her back and shoulder against 
the chair, but when Dr. Bisgard went to palpate her, she was barely able to touch her 
due to pain behaviors. On October 8, 2008, Claimant had full range of motion of the 
cervical spine. Dr. Bisgard noted that, in her opinion, Claimant’s requests for narcotics 
and visits to the emergency room were not medically necessary. Claimant had under-



gone extensive diagnostic testing, the results of which were all negative. Claimant did 
not return to Dr. Bisgard for treatment after October 8, 2008. 
18.  Claimant did express some satisfaction with the care provided by Dr. Samuel 
Chan. Claimant was first evaluated by Dr. Chan on August 26, 2008, when she com-
pleted a patient intake form. According to the information Claimant provided to Dr. Chan, 
her symptoms began when she was picking up boxes at work and putting them on a 
pallet. She felt a “pop” in her right scapula and had “instant pain” under her right scap-
ula. Claimant alleged she had to “scoot the box with her foot afterwards.” This descrip-
tion of the accident is not depicted anywhere on the 30 minutes of video from July 24, 
2008, reviewed by Plant. In completing the intake form for Dr. Chan, Claimant lists her 
only medical history as high blood pressure. There is no reference to her over 30-year 
history of chronic pain. Claimant lists her only medications as Altace and Aspirin. Claim-
ant denied ever having taken Demerol, Flexeril, Relafen, Toradol, Tylenol, Valium, or Vi-
codin, all of which she has a history of taking. Other than wheezing, nausea, vomiting, 
appetite, sleep problems, and numbness and tingling in the hands, Claimant denied any 
physical symptoms. On exam, Dr. Chan noted Claimant to have functional range of cer-
vical motion with no tenderness with extension or rotation of the cervical spine. The 
EMG testing performed by Dr. Chan was read as normal. The cervical spine MRIs or-
dered by Dr. Chan were read as showing diffuse degenerative changes. Although, as 
with the other medical providers, Claimant had severe pain complaints, in the course of 
Dr. Chan’s treatment the doctor noted that Claimant was in “no distress at all whatso-
ever and when unobserved, Claimant was able to have functional range of motion of the 
cervical spine. She was able to carry her purse and bend over to pick up her purse from 
the ground with no guarding noted.” Because of her severe pain complaints, Dr. Chan 
offered Claimant epidural injections to be performed by Dr. Floyd Ring. Claimant initially 
agreed to this treatment. On October 7, 2008, Claimant reported her pain levels had de-
creased from a level 10/10 to a level 5/10. Therefore, she did not feel it would be nec-
essary to be seen by Dr. Ring for an injection. Claimant did request a Lortab refill on Oc-
tober 7, 2008. On that date, Dr. Chan discussed with her the ongoing use of narcotics 
and the fact that he was uncomfortable continuing to prescribe her narcotics for suba-
cute chronic pain. Dr. Chan instructed Claimant to slowly wean herself off narcotic 
medications. Claimant did not return for any further treatment by Dr. Chan. However, on 
October 16, 2008, she contacted his office from Littleton Adventist Hospital and left a 
voice mail suggesting she had been “admitted to the hospital for back pain.” On October 
20, 2008, Dr. Chan’s office contacted Claimant. At that time, Claimant informed Dr. 
Chan’s staff that they should be “expecting something from her attorney to discontinue 
all care from doctors that she had been seeing prior to her surgery.” 
19. Prior to Claimant’s refusal to treat with Dr. Chan, Dr. Chan referred her to Dr. 
David Zarou for osteopathic manipulation. When she initially began treatment with Dr. 
Zarou, Claimant reported a “25 pound weight loss” due to vomiting from the pain. How-
ever, Claimant’s initial weight noted at Concentra was 169 pounds. Her weight at Dr. Za-
rou’s office was 165 pounds. Claimant reported the osteopathic manipulation provided 
by Dr. Zarou was beneficial. On October 9, 2008, Dr. Zarou’s notes reflect that Claimant 
stated, “She had been doing better, able to stand and do dishes without pain for the first 
time in two months. She also reports having been able to sit on the toilet without in-
creased pain. She feels her stretches are going well . . . She had her prescription for 



Lortab renewed. She continues her third week of normal eating habits.” On October 14, 
2008, Claimant reported feeling worse. She requested a release from work. Dr. Zarou 
advised Claimant that he would not excuse her from work. Dr. Zarou advised Claimant 
that, if she felt she was unable to work, she should present to Dr. Bisgard’s office for 
evaluation. 
20.  Claimant did not present to Dr. Bisgard’s office as instructed. Instead, on Octo-
ber 14, 2008, she presented to the Littleton Adventist Hospital Emergency Room where 
she had received narcotic medications on multiple prior occasions. Sally Coates, M.D., 
initially evaluated Claimant. Claimant reported to Dr. Coates that the only medication 
she was on was “Lodine”. On physical exam, Dr. Coates noted no frank evidence of mo-
tor weakness in the right arm. Claimant was referred to Dr. Sean Markey for a consulta-
tion. On physical exam, Dr. Markey noted that Claimant was capable of moving her up-
per and lower extremities with full and equal power, although there was a lack of effort 
apparently due to pain. Claimant was admitted to hospital for “pain control.” On October 
20, 2008, Dr. Markey performed a two level cervical fusion. It appears the surgery was 
primarily, if not solely, for purposes of pain control. According to the treating surgeon, 
Claimant should have been able to return to work eight to ten weeks post-surgery. 
21. Claimant was last seen at Dr. Bisgard’s office on October 8, 2008. In a letter of 
December 17, 2008, Dr. Bisgard summarized the treatment Claimant had received at 
that time. She had reviewed Dr. Markey’s report and noted that it appears that he did 
not have the benefit of reviewing Claimant’s medical records. She noted that treatment 
of Claimant was difficult because of her extreme pain behaviors and inconsistencies. Dr. 
Bisgard stated, “At this point, I would defer her care to Dr. Markey and have her con-
tinue to follow up with him for her care.” Under the circumstances, this was not a referral 
in the normal progression of authorized treatment. 
22. On April 16, 2009, Claimant was evaluated by Dr. James Ogsbury for purposes 
of an independent medical evaluation. At that time, Claimant reported she was “99 per-
cent” better than she was prior to the surgery performed by Dr. Markey. Claimant told 
Dr. Ogsbury that she had no pain in the neck, and only a small amount of pain in the left 
shoulder blade. Claimant reported both arms were fine, with no numbness or weakness. 
On physical examination, Dr. Ogsbury noted there was no tenderness or muscle spasm 
and range of motion appeared fully normal and fully comfortable. It was Dr. Ogsbury’s 
opinion that Claimant was doing extraordinarily well and she should be able to return to 
modified work, and then to full duty in the “not too distant future.”

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-



ployer. Section 8-43-201, C.R.S. A Workers’ Compensation case is decided on its mer-
its. Section 8-43-201, C.R.S.

2. Employer negligently destroyed all but thirty minutes of video showing Claimant’s 
activities on the date of the alleged incident. The video ends at 2:05 a.m., when Claim-
ant and her husband began their break. A court has inherent power to impose a punitive 
sanction when a party intentionally destroys evidence. Robert A. Pfantz and Mid-
Century Insurance Co. v Kmart, 85 P.3d 564 (Colo.App. 2003). If the spoiling party is 
merely negligent, an adverse inference nevertheless may be imposed to remediate 
harm when the inference is reasonably likely to have been contained in the destroyed 
evidence. Id. Section 8-43-207(1), C.R.S. (administrative law judges are empowered to 
make evidentiary rulings), and Section 8-43-210, C.R.S. (the Colorado rules of evidence 
and requirements of proof for civil nonjury cases in district courts shall apply in all hear-
ings). Plant testified for Respondents on what she observed on the video of Claimant’s 
entire shift of the day of the alleged injury, however, only the 30 minutes prior to Claim-
ant’s break at 2:05 a.m. was preserved. Although an inference could be made that the 
destroyed video showed the incident as described by Claimant, the Judge declines un-
der the circumstances to make such an inference. Plant’s testimony as to what the 
video showed will not be considered, except for testimony regarding what was shown in 
the existing 30 minutes of video. 

3. Claimant has established by a preponderance of the evidence that she sustained 
an injury in the course and scope of her employment prior to 1:35 a.m. on July 24, 2008. 
Section 8-41-301, C.R.S. 
4. Insurer is liable for medical care that is reasonably needed to cure and relieve 
Claimant from the effects of the compensable injury. Section 8-42-101(1), C.R.S. Insurer 
is only liable for emergency care or care by an authorized treating provider. Section 8-
43-404(5), C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 228 
(1973). 
5. Employer initially referred Claimant to the Littleton Adventist Hospital emergency 
room on July 26, 2008, for emergency treatment. The treatment was reasonably neces-
sary. Insurer is liable for the care that Claimant initially received at the Littleton Adventist 
Hospital Emergency Room on July 26, 2008. 
6. Dr. Braden Reiter and Concentra Medical Centers were authorized providers 
from July 26, 2008, to August 21, 2008. The care they provided was reasonably needed 
to cure and relieve Claimant from the effects of the compensable injury. Insurer is liable 
for the costs of that care. 
7. Claimant sought treatment on August 20, 2008, at the Littleton Adventist Hospital 
emergency room. That treatment was not justified as emergency treatment and was not 
authorized. The treatment received there on that date was not reasonably needed to 
cure and relieve Claimant from the effects of the compensable injury. Insurer is not li-
able for the costs of the care Claimant received on August 20, 2008. 
8. HealthOne, Thanh Chau, PA.C., Elizabeth Bisgard, M.D., and their referrals in 
the usual course of treatment which includes Dr. David Zarou, were authorized on and 
after August 22, 2008. The care Claimant received from these providers from August 22, 



2008, through October 14, 2008, was reasonably needed to cure and relieve Claimant 
from the effects of the compensable injury. Insurer is liable for the costs of such care. 
9. On August 31, 2008, Claimant sought treatment from the Swedish Medical Cen-
ter Emergency Room. That evaluation and treatment was not justified as an emergency. 
Swedish Medical Center was not an authorized provider. The treatment Claimant re-
ceived on that date was not reasonably needed to cure and relieve Claimant from the 
effects of the compensable injury. Insurer is not liable for the costs of Claimant’s care on 
August 31, 2008, from Swedish Medical Center. 
10. On October 7, 2008, Claimant reported her pain levels had decreased from a 
level 10/10 to a level 5/10. Therefore, she did not feel it would be necessary to be seen 
by Dr. Ring for an injection. By October 8, 2008, Claimant had undergone extensive 
tests that were negative. Claimant had been directed by Dr. Bisgard not to seek further 
emergency room care for the compensable injury. On October 9, 2008, Claimant re-
ported she was doing better. On October 14, 2008, Claimant reported feeling worse. 
She requested a release from work. Dr. Zarou advised Claimant that he would not ex-
cuse her from work. Dr. Zarou advised Claimant that, if she felt she was unable to work, 
she should present to Dr. Bisgard’s office for evaluation. Claimant sought treatment at 
the emergency room at Littleton Adventist Hospital for progressively worse scapular 
pain. Claimant has failed to establish that the treatment at Littleton Adventist Hospital 
commencing on October 15, 2008, was emergency treatment or was reasonably 
needed to cure or relieve her from the effects of the industrial injury. Insurer is not liable 
for the care Claimant received from Littleton Adventist Hospital commencing on October 
15, 2008. 
11. Claimant underwent surgery on October 20, 2008. The surgery was performed by 
Dr. Markey. Claimant has failed to establish that the surgery was performed on an 
emergency basis. Dr. Markey was not an authorized provider. The surgery was not rea-
sonably needed to cure or relieve Claimant from the effects of the compensable injury. 
Insurer is not liable for the costs of the surgery or for Dr. Markey’s billings for the surgery 
and follow up care. 
12. An insurer is not liable for indemnity benefits unless the compensable injury 
causes a disability and Claimant leaves work as a result of the injury. Section 8-42-
103(1)(b), C.R.S. Claimant did not leave work and suffered no wage loss until she 
sought care on October 15, 2008, and underwent surgery on October 20, 2008. That 
admission and the surgery was not the result of this compensable injury. Claimant has 
failed to establish that she was disabled as a result of this injury. Claimant request for 
temporary disability benefits is denied. 
13. A physician may become authorized to treat a claimant as a result of a referral 
from a previously authorized treating physician. The referral must be made in the "nor-
mal progression of authorized treatment." Greager v. Industrial Commission, 701 P.2d 
168 (Colo.App. 1985). Dr. Bisgard’s statement in the December 2008 letter regarding 
Dr. Markey was not in the normal progression of authorized treatment. Dr. Markey is not 
authorized, and Insurer is not liable for the costs of the care Claimant received from Dr. 
Markey. 

ORDER

 It is therefore ordered that:



1. The claim is compensable. 
2. Insurer is liable for the costs of the care Claimant received from Littleton Advent-
ist Hospital emergency room on July 26, 2008, Dr. Braden Reiter and other providers at 
Concentra Medical Centers, and Elizabeth Bisgard, M.D., and other providers at Healt-
hOne. 
3. Insurer is not liable for the care Claimant received from at the Littleton Adventist 
Hospital Emergency Room on August 20, 2008, Swedish Medical Center Emergency 
Room on August 31, 2008, Littleton Adventist Hospital commencing on October 15, 
2008, and from Dr. Markey, his surgery and follow up. 
4. Claimant’s request for temporary disability benefits is denied. 
5. All matters not determined herein are reserved for future determination.

DATED: August 20, 2009    Bruce C. Friend, Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-639-152

ISSUES

¬ Did claimant prove by a preponderance of the evidence that her claim should be 
reopened based upon a worsening of her left knee condition?
¬ Did claimant prove by a preponderance of the evidence that total knee replace-
ment surgery recommended by Dr. McMillan is reasonably necessary to treat her wors-
ened left knee condition? 

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Claimant's date of birth is March 3, 1954; her age at the time of hearing was 55 
years.  Claimant sustained an admitted injury to her left knee while working for employer 
on January 27, 2005.  The mechanism of claimant’s injury involved pivoting to her right 
to avoid boxes that fell while she was unloading a truck.  Claimant continued working for 
employer into June of 2006.
2. Jeffrey P. Jenks, M.D., is claimant’s authorized treating physician.  Jon McMillan, 
M.D., performed arthroscopic surgery on March 16, 2005, involving a partial meniscec-
tomy and lateral retinacular release and excision of plicae.  Post-operatively, claimant 
developed reflex sympathetic dystrophy, which complicated her recovery for a period of 
time.  Dr. Jenks placed claimant at maximum medical improvement (MMI) for her left 
knee condition as of August 8, 2006.



3. On September 6, 2006, claimant underwent a magnetic resonance imaging 
(MRI) scan of her left knee. Dr. McMillan examined claimant on September 26, 2006, 
and reviewed the MRI, which showed:
a. [V]ery little meniscus signal … severe degenerative changes in the anterior as-
pect of the medial femoral condyle at its midpoint with degenerative cyst formation and 
severe patellofemoral arthritis with extensive subchondral erosions in the subcondylar 
region of the patella.
4. Dr. McMillan diagnosed claimant’s left knee with severe degenerative joint dis-
ease.  As of that time, both Dr. Jenks and Dr. McMillan suggested a total knee replace-
ment surgery to address the effects of claimant’s severe degenerative joint disease.  Dr. 
McMillan opined that claimant’s left knee problems were related to her injury at em-
ployer, noting:
a. She has no history of problems with the left knee before the injury at work.      
5. Dr. Jenks examined claimant on January 16, 2007, and reviewed a MRI scan of 
her right knee to compare to the left.  The MRI of claimant’s right knee showed changes 
due to severe degenerative arthritis similar to degenerative changes in her left knee.  
Dr. Jenks wrote:
a. I really cannot attribute the degenerative arthritis in [claimant’s] left knee to her 
work injury.  I therefore do not feel she needs a total knee replacement based on her 
work injury.
6. While Dr. Jenks agreed claimant needed a total knee replacement, he attributed 
the cause of claimant’s left knee condition to her severe degenerative arthritis, and not 
to her work-related injury.
7. On January 23, 2007, Dr. McMillan reviewed the MRIs of claimant’s bilateral 
knees and noted they showed similar degenerative changes in both knees.  Dr. McMil-
lan opined:
a. Since [claimant] does have left knee pain and she has the additional degenera-
tive changes in the left knee medial compartment I think it is reasonable to assume that 
the left knee problem is due to the pivoting injuries to the left knee and therefore 
this is work related.
8. (Emphasis added).  Dr. McMillan’s opinion here is based on what he acknowl-
edges as assumption.  But Dr. McMillan’s opinion fails to show it medically probable that 
total knee replacement surgery to address the effects of claimant’s severe degenerative 
joint disease was proximately caused by the mechanism of injury at employer.
9. Insurer filed a Final Admission of Liability on March 6, 2007.  Insurer denied liabil-
ity for Grover-type medical benefits based upon Dr. Jenks recommendation that no 
maintenance care was needed.  Claimant’s claim closed by operation of law.  On Feb-
ruary 6, 2009, claimant filed a Petition to Reopen, alleging a change in the condition of 
her left knee.
10. Crediting her testimony, claimant’s left knee condition has continued to deterio-
rate since MMI.  Claimant experiences popping and swelling, and her knee occasionally 
gives out.  Claimant experiences more pain while standing for periods of time.  Claimant 
has continued to work within her restrictions of no heavy lifting and changing positions 
from standing to sitting every 15 minutes or as needed within her judgment.  
11. Claimant worked as a corrections officer for the State of Colorado, Department of 
Corrections, from February through June of 2007.  While working as a corrections offi-



cer, claimant’s job duties required lots of walking throughout her 8 to 12 hour shifts.  The 
activity of walking as a corrections officer hurt claimant’s left knee. Claimant currently 
works full-time as a grocery cashier, checking and bagging groceries.  Claimant’s cur-
rent work involves standing 8 hours per day, with occasional sitting on a stool when 
there are no customers.  Standing hurts claimant’s left knee, and she experiences swel-
ling and popping while working.
12. Dr. McMillan continued to follow claimant and treat her left lower extremity for 
symptoms of severe degenerative joint disease and for deep venous thrombosis.  Fol-
lowing his examination of claimant on November 20, 2007, Dr. McMillan started the 
process for approval for surgery to replace her left knee.  On March 11, 2008, Dr. McMil-
lan noted that claimant’s right knee became symptomatic after she sat with her right 
knee crossed under her left leg.  Dr. McMillan diagnosed a right knee sprain with a pos-
sible meniscus injury.
13. In his report of April 23, 2009, Dr. McMillan again recommended total knee re-
placement; he wrote:
a. The condition in my judgment has gradually deteriorated since [claimant] was 
place at MMI 08/08/06.  The treatment recommended is to address problems directly 
related to the work injury.  The suggested total knee replacement is due to her work 
related injury.
14. (Emphasis added).
15. Dr. Jenks examined claimant on June 16, 2009, for ongoing complaints of left 
knee pain, aggravated by standing and walking activities.  Dr. Jenks continued to attrib-
ute claimant’s complaints to natural progression of the underlying severe degenerative 
arthritis.  Dr. Jenks wrote:
a. My opinion has not changed.  [Claimant] has severe arthritis in her right knee 
also.  I therefore feel that the degenerative changes in her left knee are not related to 
her work injury.
16. While Dr. Jenks continued to agree claimant needs total knee replacement to ad-
dress the degenerative changes in her left knee, Dr. Jenks stated that the need for that 
surgery is unrelated to her work injury at employer on January 27, 2005.
17. It is claimant’s burden to show it more probably true that her worsening left knee 
condition was proximately caused by the mechanism of injury at employer on January 
27, 2005.  Prior to the time insurer filed the FAL, both Dr. Jenks and Dr. McMillan rec-
ommended total knee replacement surgery to address the effects of claimant’s degen-
erative joint disease – this recommendation is the same today as at the time claimant 
reached MMI.  Dr. Jenks and Dr. McMillan have continued since the time of MMI to dis-
agree about the medical cause of claimant’s need for total knee replacement.  The 
Judge infers from Dr. Jenks’s medical opinion that claimant has an underlying arthritic 
disease, which has caused progressive and severe degenerative joint disease in both 
knees.  This inference is likewise supported by the medical opinion of Dr. McMillan.  By 
March of 2008, both of claimant’s knees had become symptomatic because of the natu-
ral progression of the degenerative disease process.  The Judge infers from Dr. Jenks’s 
medical opinion that, because claimant has a similar disease processes in both knees, it 
is unlikely that the disease process in claimant’s left knee was caused by her injury at 
employer on January 27, 2005.  The Judge infers from Dr. Jenks’s medical opinion that 
claimant’s injury at employer, which resulted from pivoting, caused a temporary and 



acute aggravation of her left knee condition that was addressed by Dr. McMillan’s ar-
throscopic surgery.  By contrast, Dr. McMillan’s opinion seems more likely based on the 
assumption that claimant’s injury at employer caused the degenerative disease process 
in her left knee.  The Judge credits Dr. Jenks’s medical opinion as more persuasive be-
cause claimant’s disease process involves both knees.  The Judge thus finds claimant 
failed to show it more probably true that her condition from her left knee injury has 
worsened.  The Judge instead finds claimant’s left knee condition is the proximal result 
of the progression of her underlying disease process, and not the result of her injury at 
employer.  The Judge finds claimant’s need for total knee replacement surgery to ad-
dress the effects of her underlying severe degenerative joint disease is unrelated to her 
injury at employer.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues she has proven by a preponderance of the evidence that 
her claim should be reopened based upon a worsening of her left knee condition.  
The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disabil-
ity and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Section 8-43-
303(1), supra, provides that an award may be reopened on the ground of, inter 
alia, change in condition.  Claimant shoulders the burden of proving her condition 
has changed and her entitlement to benefits  by a preponderance of the evidence.  
Section 8-43-201, supra; see Osborne v. Industrial Commission, 725 P.2d 63 
(Colo. App. 1986).  A change in condition refers either to change in the condition 
of the original compensable injury or to change in claimant's physical or mental 
condition which can be causally connected to the original injury.  Chavez v. In-
dustrial Commission, 714 p.2d 1328 (Colo. App. 1985).  Reopening is  appropri-
ate where the degree of permanent disability has changed, or when additional 
medical or temporary disability benefits are warranted.  Richards v. Industrial 
Claim Appeals Office, 996 P.2d 756 (Colo. App. 2000).

A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' com-
pensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).



Here, the Judge found claimant failed to show it more probably true that 
her condition from her left knee injury has worsened.  The Judge instead found 
claimant’s worsening left knee condition is the proximal result of the progression 
of her underlying disease process, and not the result of her injury at employer.  
Claimant thus failed to prove by a preponderance of the evidence that her claim 
should be reopened based upon a worsening of her left knee condition.  

As found, both Dr. Jenks and Dr. McMillan hold the same medical opinion 
as they held at the time claimant reached MMI.  Prior to the time insurer filed the 
FAL, both Dr. Jenks and Dr. McMillan recommended total knee replacement sur-
gery to address the effects of claimant’s degenerative joint disease.  Dr. Jenks 
and Dr. McMillan have continued since the time of MMI to disagree about the 
medical cause of claimant’s need for total knee replacement.  

The Judge credited the medical opinion of Dr. Jenks in finding that, be-
cause claimant has a similar disease processes in both knees, it is unlikely that 
the disease process in claimant’s  left knee was caused by her injury at employer 
on January 27, 2005. The Judge further credited the medical opinion of Dr. Jenks 
in finding that claimant’s left-knee injury at employer caused a temporary and 
acute aggravation of her underlying degenerative joint disease process that was 
adequately addressed by Dr. McMillan’s arthroscopic surgery in 2005.  The 
Judge found unpersuasive Dr. McMillan’s opinion that claimant’s injury at em-
ployer caused the degenerative disease process in her left knee.  The Judge 
thus found that claimant’s need for total knee replacement surgery to address the 
effects of her underlying severe degenerative joint disease is unrelated to her in-
jury at employer.      

The Judge concludes that claimant’s  Petition to Reopen her claim should 
be denied and dismissed.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Claimant’s Petition to Reopen her claim is denied and dismissed.

2. Issues not expressly decided herein are reserved to the parties for 
future determination.

DATED:  _August 20, 2009_

  Michael E. Harr,
  Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS



STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-788-562

ISSUES

 1. Whether Claimant has established by a preponderance of the evi-
dence that she suffered a compensable injury on January 17, 2009 during the 
course and scope of her employment with Employer.

2. Whether Claimant has demonstrated by a preponderance of the 
evidence that she received authorized medical treatment that was reasonable 
and necessary to cure and relieve the effects of an industrial injury.

3. Whether Claimant has proven by a preponderance of the evidence 
that she is entitled to receive Temporary Total Disability (TTD) benefits for the pe-
riod January 17, 2009 until terminated by statute.

 4. A determination of Claimant’s Average Weekly Wage (AWW).

 5. Whether Employer is subject to penalties pursuant to §8-43-408(1), 
C.R.S. for failing to carry worker’s compensation insurance on January 17, 2009.

 6. Whether Claimant is entitled to a disfigurement award.

FINDINGS OF FACT

 1. On May 4, 2009 the Office of Administrative Courts (OAC) mailed a 
Notice of Hearing to the parties in this  matter.  The Notice specified that a hear-
ing was scheduled for 8:30 a.m. on July 23, 2009 and was mailed to Employer at 
its address on file with the OAC.  However, Employer failed to attend or other-
wise participate in the July 23, 2009 hearing in this matter.

2. Claimant testified at the hearing that she began working for Em-
ployer on December 5, 2008.  She worked as a dancer and waitress.  On Janu-
ary 17, 2009 Claimant was dancing when a female patron struck her in the fore-
head with a glass bottle.  Although Claimant reported her injury to Employer’s 
owner, he did not direct her to obtain medical treatment.  She subsequently vis-
ited University of Colorado Hospital for emergency treatment.  Claimant received 
stitches for her facial laceration.  She ceased working for Employer after the 
January 17, 2009 incident.

3. During the period from December 5, 2008 through January 17, 
2009 Claimant worked for Employer for 21 days and earned $3,721.00.  She thus 
earned a daily wage of $177.19 and an AWW of $1,240.33.  Claimant’s  wages 
consisted of both a salary and tips.  She reported her wages to the Internal 
Revenue Service.



 4. Employer did not possess Colorado Worker’s Compensation insur-
ance on January 17, 2009.

 5. On February 11, 2009 and February 25, 2009 Claimant visited Ri-
cardo Esparza, Ph.D. for a psychological assessment.  He determined that 
Claimant was suffering post-traumatic stress disorder as a result of her January 
17, 2009 assault and was “exhibiting a high degree of anxiety about her personal 
safety.”  Dr. Esparza remarked that Claimant required treatment from a physician 
in order to address “changes in her physical, cognitive, emotional and social 
functioning.”  She also required psychological counseling as a result of the 
trauma she sustained during the January 17, 2009 incident.  Dr. Esparza stated 
that Claimant should not work in her former employment because of her psycho-
logical condition and her continued “vulnerability to perceived danger.”  He ex-
plained that Claimant has difficulty understanding complex instructions, suffers 
from excessive anxiety and would have difficulties  “getting to and from work due 
to depression, fatigue, insomnia, and anxiety about reinjury.”

 6. On May 5, 2009 Claimant visited Deb McCullough, PA for an 
evaluation.  PA McCullough noted that Claimant was experiencing pain in the 
frontal region of the forehead.  She also stated that Claimant had undergone a 
normal CT scan.  PA McCullough concluded that Claimant suffered from closed 
head trauma and migraine headaches.

7. On May 20, 2009 Claimant again visited PA McCullough for an ex-
amination.  Claimant reported that she continued to suffer headaches and had 
been having approximately three nosebleeds each week.  PA McCullough again 
remarked that Claimant suffered from closed head trauma and migraine head-
aches.  She prescribed additional medications to relieve Claimant’s symptoms.

 8. Claimant underwent a disfigurement evaluation at the hearing in 
this  matter.  Because of Claimant’s January 17, 2009 industrial injury she in-
curred disfigurement consisting of scarring on the right side of her forehead.  The 
scar is approximately one inch long, one-sixteenth inch wide and reddish in color.  
The disfigurement is serious, permanent, and normally exposed to public view.  
Claimant is thus entitled to a total disfigurement award of $300.00.

 9. Claimant has demonstrated that it is more probably true than not 
that she suffered a compensable injury on January 17, 2009 during the course 
and scope of her employment with Employer.  Claimant credibly testified that she 
worked for Employer as a dancer and waitress.  While Claimant was dancing on 
January 17, 2009 a female patron struck her in the forehead with a glass bottle.

 10. Claimant has established that it is more probably true than not that 
she received authorized medical treatment that was reasonable and necessary to 
cure and relieve the effects of her industrial injury.  Although Claimant reported 
her injury to Employer’s owner, he did not direct her to obtain medical treatment.  
She subsequently visited University of Colorado Hospital for emergency treat-



ment and obtained stitches for her facial laceration.  On February 11, 2009 and 
February 25, 2009 Claimant visited Dr. Esparza for a psychological assessment.  
He determined that Claimant was experiencing post-traumatic stress  disorder 
and “exhibiting a high degree of anxiety about her personal safety” as a result of 
her January 17, 2009 assault.  Dr. Esparza remarked that Claimant required 
treatment from a physician in order to address  “changes in her physical, cogni-
tive, emotional and social functioning.”  She also required psychological counsel-
ing as a result of the trauma she sustained during the January 17, 2009 incident.  
During May 2009 Claimant visited PA McCullough for additional evaluations.  PA 
McCullough determined that Claimant suffered from closed head trauma and mi-
graine headaches.  All of the preceding treatment and recommendations for addi-
tional treatment are reasonable and necessary to cure and relieve the effects of 
Claimant’s January 17, 2009 industrial injury.

 11. Claimant has proven that it is more probably true than not that she 
is  entitled to TTD benefits for the period January 17, 2009 until terminated by 
statute.  Dr. Esparza explained that Claimant should not work in her former em-
ployment because of her psychological condition and continued “vulnerability to 
perceived danger.”  He stated that Claimant has difficulty understanding complex 
instructions, suffers from excessive anxiety and would have difficulties  getting to 
and from work because of depression, fatigue, insomnia, and anxiety.  Claimant 
has thus demonstrated that her January 17, 2009 industrial injury caused a dis-
ability that contributed to a subsequent wage loss.

 12. Claimant has established that Employer was not insured on Janu-
ary 17, 2009.  Her disability benefits shall be increased by 50% because of Em-
ployer’s failure to comply with the insurance provisions of the Act.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits  by a preponderance of the evi-
dence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts  in a Workers' Com-
pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' Com-
pensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is  disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 



the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. For an injury to be compensable under the Act, it must “arise out of” 
and “occur within the course and scope” of employment.  Price v. Industrial Claim 
Appeals Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is  a thresh-
old requirement that an injured employee must establish by a preponderance of 
the evidence before any compensation is awarded.  § 8-41-301(1)(c) C.R.S.; 
Faulkner v. Industrial Claim Appeals Office,12 P.3d 844, 846 (Colo. App. 2000). 
The question of causation is generally one of fact for determination by the ALJ.  
Faulkner, 12 P.3d at 846.

 5. As found, Claimant has  demonstrated by a preponderance of the 
evidence that she suffered a compensable injury on January 17, 2009 during the 
course and scope of her employment with Employer.  Claimant credibly testified 
that she worked for Employer as a dancer and waitress.  While Claimant was 
dancing on January 17, 2009 a female patron struck her in the forehead with a 
glass bottle.

Medical Benefits

 6. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
(Colo. 1994).  It is  the Judge’s sole prerogative to assess the sufficiency and pro-
bative value of the evidence to determine whether the claimant has met his  bur-
den of proof.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).

 7. If an employer is notified of an industrial injury and fails to desig-
nate an Authorized Treating Physician (ATP) the right of selection passes to the 
employee.  Rogers v. Industrial Claim Appeals Office, 746 P.2d 565, 567 (Colo.  
App. 1987).  An employer is deemed notified of an injury when it has “some 
knowledge of the accompanying facts connecting the injury or illness with the 
employment, and indicating to a reasonably conscientious manager that the case 
might involve a potential compensation claim.”  Bunch v. industrial Claim Appeals 
Office, 148 P.3d 381, 383 (Colo. App. 2006).



 8. As found, Claimant has established by a preponderance of the evi-
dence that she received authorized medical treatment that was reasonable and 
necessary to cure and relieve the effects of her industrial injury.  Although Claim-
ant reported her injury to Employer’s owner, he did not direct her to obtain medi-
cal treatment.  She subsequently visited University of Colorado Hospital for 
emergency treatment and obtained stitches for her facial laceration.  On Febru-
ary 11, 2009 and February 25, 2009 Claimant visited Dr. Esparza for a psycho-
logical assessment.  He determined that Claimant was experiencing post-
traumatic stress disorder and “exhibiting a high degree of anxiety about her per-
sonal safety” as a result of her January 17, 2009 assault.  Dr. Esparza remarked 
that Claimant required treatment from a physician in order to address  “changes in 
her physical, cognitive, emotional and social functioning.”  She also required psy-
chological counseling as a result of the trauma she sustained during the January 
17, 2009 incident.  During May 2009 Claimant visited PA McCullough for addi-
tional evaluations.  PA McCullough determined that Claimant suffered from 
closed head trauma and migraine headaches.  All of the preceding treatment and 
recommendations for additional treatment are reasonable and necessary to cure 
and relieve the effects of Claimant’s January 17, 2009 industrial injury.

TTD Benefits

 9. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury 
and subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Of-
fice, 950 P.2d 671 (Colo. App. 1997).  To demonstrate entitlement to TTD benefits 
a claimant must prove that the industrial injury caused a disability lasting more 
than three work shifts, that she left work as a result of the disability, and that the 
disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 
P.2d 542 (Colo. 1995).  The term “disability,” connotes two elements:  (1) medical 
incapacity evidenced by loss or restriction of bodily function; and (2) impairment 
of wage earning capacity as demonstrated by claimant's  inability to resume his 
prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).

 10. As found, Claimant has  proven by a preponderance of the evidence 
that she is  entitled to TTD benefits  for the period January 17, 2009 until termi-
nated by statute.  Dr. Esparza explained that Claimant should not work in her 
former employment because of her psychological condition and continued “vul-
nerability to perceived danger.”  He stated that Claimant has difficulty under-
standing complex instructions, suffers from excessive anxiety and would have 
difficulties getting to and from work because of depression, fatigue, insomnia, 
and anxiety.  Claimant has thus demonstrated that her January 17, 2009 indus-
trial injury caused a disability that contributed to a subsequent wage loss.

AWW



 11. Section 8-42-102(2), C.R.S. requires the Judge to determine a 
claimant's AWW based on her earnings at the time of injury.  The Judge must 
calculate the money rate at which services are paid to the claimant under the 
contract of hire in force at the time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 
(Colo. App. 2001).  However, §8-42-102(3), C.R.S. authorizes a Judge to exer-
cise discretionary authority to calculate an AWW in another manner if the pre-
scribed methods will not fairly calculate the AWW based on the particular circum-
stances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. App. 1993).  The overall 
objective in calculating an AWW is to arrive at a fair approximation of a claimant's 
wage loss and diminished earning capacity.  Ebersbach v. United Food & Com-
mercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).  There-
fore, §8-42-102(3), C.R.S. grants an ALJ substantial discretion to modify the 
AWW if the statutorily prescribed method will not fairly compute a claimant’s 
wages based on the particular circumstances of the case.  In Re Broomfield, 
W.C. No. 4-651-471 (ICAP, Mar. 5, 2007).  As found, Claimant earned an AWW of 
$1,240.33 that consisted of salary and tips.

Penalties for Employer’s Failure to Carry Worker’s Compensation Insurance

 12. Claimant seeks penalties against Employer for failing to carry 
worker’s compensation insurance pursuant to §8-43-408, C.R.S.  Section 8-43-
408(1), C.R.S. provides that an injured employee’s  benefits shall be increased by 
50% for an employer’s failure to comply with the insurance provisions  of the Act.  
If compensation is awarded the Judge shall compute and require the employer to 
pay a trustee an amount equal to the present value of all unpaid compensation or 
require the employer to file a bond within 10 days of the order.  §8-43-408(2), 
C.R.S.  The term “compensation” refers  to disability benefits.  In Re of Shier, 
W.C. No. 4-573-910 (ICAP, Dec. 15, 2005).

 13. As found, Claimant has established that Employer was not insured 
on January 17, 2009.  Her disability benefits shall be increased by 50% because 
of Employer’s failure to comply with the insurance provisions of the Act.  

Disfigurement

 14. Section 8-42-108, C.R.S. provides  that a claimant may obtain addi-
tional compensation if she is seriously disfigured as the result of an industrial in-
jury.  As found, because of Claimant’s January 17, 2009 industrial injury she in-
curred disfigurement consisting of scarring on the right side of her forehead.  The 
scar is approximately one inch long, one-sixteenth inch wide and reddish in color.  
The disfigurement is serious, permanent, and normally exposed to public view.  
Claimant is thus entitled to a total disfigurement award of $300.00.  

ORDER



Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant suffered a compensable injury during the course and 
scope of her employment with Employer on January 17, 2009.

2. Claimant is  entitled to reasonable and necessary medical treatment 
that is designed to cure and relieve the effects of her January 17, 2009 industrial 
injury.

3. Claimant is  entitled to TTD benefits for the period January 17, 2009 
until terminated by statute.

4. Claimant earned an AWW of $1,240.33.

5. Claimant’s benefits shall be increased by 50% because of Em-
ployer’s  failure to comply with the insurance provisions of the Act.  In lieu of pay-
ment of the above compensation and benefits to Claimant, Respondent shall:

a. Deposit an amount equal to the present value of all unpaid compen-
sation with the Division of Workers' Compensation, as trustee, to secure the 
payment of all unpaid compensation and benefits awarded.  The check shall 
be payable to and sent to the Division of Workers' Compensation, Attn: Sue 
Sobolik, Special Funds Unit, 633 17th St, Suite 900, Denver, CO, 80202, or

 b. File a bond in an amount equal to the present value of all unpaid 
compensation with the Division of Workers' Compensation within ten 
(10) days of the date of this order:

  (1) Signed by two or more responsible sureties who have re-
ceived prior approval of the Division of Workers' Compensation or

  (2) Issued by a surety company authorized to do business  in 
Colorado.

  The bond shall guarantee payment of the compensation and benefits 
awarded.

c. Respondent shall notify the Division of Workers' Compensation and Claimant of 
payments made pursuant to this Order.  
d. The filing of any appeal, including a petition for review, shall not relieve Respondent 
of the obligation to pay the designated sum to the trustee or to file the bond.  §8-43-408(2), 
C.R.S.

Any interest that may accrue on a cash deposit shall be paid to the parties 
receiving distribution of the principal of the deposit in the same proportion as the 
principal, unless the agreement or order authorizing distribution of the principal pro-
vides otherwise.



6. Claimant shall receive a disfigurement award in the amount of 
$300.00.

7. Any issues not resolved in this  Order are reserved for future determi-
nation.

DATED: August 20, 2009.  Peter J. Cannici  Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-775-032

ISSUES

•  Whether Claimant sustained an injury to her left shoulder and right wrist while in the 
course and scope of her employment; 
•  Entitlement to medical benefits to treat the injuries; 
•  Whether Claimant is entitled to temporary total disability (TTD) benefits; and 
•  Whether Claimant was responsible for the termination of her employment with Em-
ployer.

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact:

1. Claimant began working for Employer on September 17, 2008, as a Laundry Atten-
dant.  Her job duties included sorting laundry, loading and unloading washing machines 
and dryers, and folding clean laundry.  Each floor is equipped with an opening to the laun-
dry chute which descends through the building and dispenses the laundry into the laundry 
room from the ceiling.  Laundry occasionally becomes stuck in the chute requiring the at-
tendant to dislodge it by pulling it out.  

2. On October 5, 2008, Claimant was scheduled to work from 1:00 p.m. to 9:00 p.m.  
Claimant alleges that during that shift around 7:00 p.m., she injured her left shoulder and 
right wrist while pulling laundry from the chute in the ceiling.  She testified that she felt a 
sharp pain in her left shoulder and right wrist so she stopped pulling the laundry for a min-
ute.  She asked another employee to assist her with wrapping a towel around her right 
wrist.  She testified that she did not report the injury because no supervisors were working 
that night.  

3. The Employer’s surveillance video from October 5, 2008, showed Claimant with her 
right wrist wrapped as she steadies laundry on a cart with her left arm at or above her 
shoulder height.  The video also shows her pushing the laundry-filled cart with only her left 
arm and pulling the cart with both arms.  Claimant did not display pain behavior in the vid-
eos.  



4. Claimant was not scheduled to work on October 6 or 7, 2008.   

5. On October 8, 2008, Claimant had her daughter call the Employer and advised the 
Employer that she was “sick” and could not report to work.  Claimant’s daughter did not 
report a work injury at that time.

6. Claimant called the Employer on October 9, 2008, and reported that she was sick.  
Claimant believed she spoke to “Christy” who told her to obtain a doctor’s note.   The per-
son Claimant believed was named Christy is actually a housekeeping supervisor named 
Dever.  

7. On October 9, 2009, Claimant went to the St. Anthony’s Emergency Department.  
According to the emergency room (ER) records, she reported left shoulder pain for two 
days and did not report a specific trauma or injury but mentioned that she does laundry at 
work which involves large amounts of lifting.  She did not report any right wrist pain or in-
jury at that time.  According to Claimant she told the ER doctor she specifically injured her-
self pulling laundry out of the chute.  

8. The ER doctor gave Claimant a form entitled, “Workers’ Compensation Record” 
which stated that Claimant should remain off work for three days and that her work restric-
tions were, “No pushing/pulling.”  The note advised Claimant to follow up with a designated 
medical provider or work comp doctor. 

9. Claimant presented the note to Houskeeping Manager, Peck, on October 10, 2008.  
When she delivered the note, she did not report to Peck how she injured herself and Peck 
did not read the ER note. Dever was present when Claimant gave Peck the note.  Dever 
testified that Claimant stated to Peck she did not know if her injury was work-related.    

10. On October 11, 2008, Claimant called the Employer and reported that she could not 
work.  She again did not report that she injured herself while working.  

11. Claimant was scheduled to work on October 12, 2008, but she did not report to 
work or call in.  Claimant believed that she was permitted not to work pursuant to the ER 
note that excused her from work for three days.  October 12 was within the three-day time 
period.  

12. On October 13, 2008, Claimant was asked to come into work to meet with the Hu-
man Resources Manager, Ambundo, and Peck.  At this meeting, Peck advised Claimant 
that she was terminated based upon the Employer’s no call/no show policy.  She first re-
ported that she believed she sustained a work-related injury to Ambundo and Peck at that 
meeting.  

13. During the meeting on October 13, Claimant reported to Ambundo and Peck that 
she woke up with pain on October 6, 2008, in her left shoulder and she did not know 
where or how she injured herself.  Peck completed the Supervisor’s Injury Investigation 



Report with that information and had Claimant sign it.  According to Ambundo, he offered 
to send Claimant to see a designated healthcare provider and Claimant refused at that 
time.  Claimant disagreed that such an offer was made to her.

14. In the Employer’s First Report of Injury, the explanation of how the injury occurred 
states, “Iw woke up with pain in left shoulder on Monday – iw said they had been pulling 
laundry from chute the day before.”  A person named Henderson whose affiliation with the 
Employer or Insurer is unknown completed this form. 

15. On October 17, 2008, Claimant elected to seek treatment with Concentra Medical 
Center, which was one of Employer’s designated workers’ compensation providers. 

16. Claimant saw Dr. Lori Smith on October 22, 2008. In the section entitled, “Injured 
worker’s description of accident/injury” of the Physician’s Report of Workers’ Compensa-
tion Injury, Dr. Smith noted that the patient states,” I was in the laundry room and I hurt my 
left shoulder.”    Claimant testified that Dr. Smith noticed a bump on her right wrist at the 
time.  She then told Dr. Smith that she injured her wrist also.  Dr. Smith’s medical note, 
however, states that there was no deformity, ecchymosis or effusion of Claimant’s right 
wrist, but she diagnosed tenosynovitis.  In addition, the note indicates that Claimant re-
ported to Dr. Smith that she took the rest of the day off after the injury, which is inconsis-
tent with the Employer’s timekeeping records, Claimant’s testimony and Employer’s vid-
eos.

17. On October 29, 2008, Claimant saw Dr. Jonathon Bloch.  His treatment notes re-
flect that Claimant reported she was pulling laundry with two hands from a hole in the ceil-
ing and felt acute left shoulder pain that would not resolve.  This notation represents the 
first written documentation of Claimant’s description of her injury.  

18. Claimant underwent an MRI of her left shoulder on November 15, 2008, which re-
flected moderate tendinopathy of the supraspinatus tendon and a delaminating tear involv-
ing approximately 50 to 75 percent of the tendon thickness anteriorly.  The MRI also 
showed mild degenerative changes to the AC joint with mild to moderate subacrominal 
bursitis/subdeltoid bursitis. 

19. Dr. Bloch’s treatment notes dated November 19, 2008 indicate that the radiologist 
who interpreted the MRI films felt that the shoulder pathology was degenerative and 
chronic rather than acute.  

20. Claimant saw Dr. Edwin Healey for an independent medical examination on Janu-
ary 21, 2009.  Claimant reported to Dr. Healey that on October 5, 2008, she injured both 
her right wrist and left shoulder while pulling laundry that was stuck in the chute in the ceil-
ing.  She reported onset of acute left shoulder pain while pulling the laundry as well as 
aching pain over her right wrist and forearm.  She told Dr. Healey that over the following 24 
hours, her left shoulder and right wrist pain increased.   



21. Dr. Healey described Claimant’s present condition as frozen shoulder with abnor-
mal MRI showing a tear of the supraspinatus tendon along with subacromial and sub-
deltoid bursitis which occurred after performing a job that required repetitive overhead 
work with her left arm.  He further found that Claimant developed acute tenosynovitis in the 
right arm and wrist, which had not been recognized by the Concentra physicians.  Dr. 
Healey opined that Claimant’s shoulder and wrist conditions resulted from repetitive over-
head pulling laundry from the chute.  He further opined that being new to this type of em-
ployment would lend itself to developing injuries.  Dr. Healey’s opinions rely upon an as-
sumption that Claimant performed repetitive overhead work; however, there is no persua-
sive evidence that Claimant performed repetitive overhead work.  Claimant had a variety 
of job duties that did not involve reaching overhead.  Assuming, without finding, that 
Claimant had to reach over her head between eight and fifteen times per shift to pull laun-
dry from the chute, such activity does not constitute repetitive overhead work.  Accordingly, 
Dr. Healey’s opinions are unpersuasive.  
22. Based on the foregoing, Claimant has not established by a preponderance of the 
evidence that she sustained an injury to her left shoulder and right wrist in the course and 
scope of her employment.  Claimant provided inconsistent accounts of how she sustained 
the injuries and she failed to timely report the injuries to her Employer despite various op-
portunities to do so.  Claimant’s version of the events lacks credibility.  Moreover, the radi-
ologist felt that the MRI findings reflect chronic and degenerative shoulder pathology rather 
than acute, and no persuasive or credible evidence suggests these conditions were 
caused or aggravated by Claimant’s work duties.  

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Judge enters  the following con-
clusions of law:

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick 
and efficient delivery of disability and medical benefits to injured workers at a reasonable 
cost to employers, without the necessity of any litigation. Section 8-40-102(1), C.R.S.  A 
claimant in a Workers' Compensation claim has the burden of proving entitlement to bene-
fits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers' Compensation case are not interpreted liberally in favor of 
either the rights of the injured worker or the rights of the employer.  Section 8-43-201, 
C.R.S.  A Workers' Compensation case is decided on its merits.  Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a conflict-
ing conclusion and has rejected evidence contrary to the above findings as unpersuasive.  
Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 



motives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 
3:16 (2005).  

4. Claimant must prove that he suffered an injury arising out of and in the course of 
employment which directly and proximately caused the condition for which benefits are 
sought §8-41-301(1), C.R.S.; Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251 (Colo. App. 1999). 

5. As found, Claimant has failed to establish by a preponderance of the evidence that 
she sustained injuries to her left shoulder and right wrist while in the course and scope of 
her employment.  Claimant’s version of the events is inconsistent with the evidence.  For 
example, Claimant testified that on October 5, 2008, she injured both her left shoulder and 
right wrist at the same time while pulling laundry from the overhead chute. The Employer’s  
video, however, shows Claimant’s right wrist wrapped while she continues to use her left 
arm without apparent discomfort.  Claimant also did not report an acute incident to the ER, 
but later reported to Concentra physicians that she specifically injured herself while pulling 
laundry from the chute on October 5.  

6. In addition, on October 22, 2008, Claimant reported to Dr. Lori Smith that after she 
injured herself on October 5, 2008, she took the rest of the day off.  According to the Em-
ployer’s attendance records, Claimant worked from 12:55 to 9:00 p.m. on October 5, plus 
the videos reflect her working with a wrap on her wrist, which would have occurred after 
the alleged injury.   

7. There is no dispute that Claimant had her right wrist wrapped while working on Oc-
tober 5; however, she testified that when she presented to the ER on October 9, 2008, she 
did not report the wrist pain.  If Claimant’s wrist pain required that it be wrapped, it would 
follow that she would have reported such pain to the ER.  In addition, Claimant did not 
mention the wrist problem to anyone until, as she testified, Dr. Smith noticed a bump on it.  
Dr. Smith’s treatment note, however, indicates that there was no deformity, ecchymosis or 
effusion on Claimant’s right wrist.  

8. Finally, the MRI of Claimant’s left shoulder on November 15, 2008, reflects moder-
ate tendinopathy or the supraspinatus tendon and a delaminating tear involving approxi-
mately 50-75 percent of the tendon thickness anteriorly plus mild degenerative changes to 
the AC joint with mild to moderate subacromial bursitis/subdeltoid bursitis.  Claimant, how-
ever, has not established that her work duties caused or aggravated any of these condi-
tions.  Dr. Healey opined that Claimant’s conditions resulted from repetitive overhead work 
causing repetitive and that being new to this type of employment would lend itself to de-
veloping injuries.  As found, the Claimant did not engage in repetitive overhead work.  Be-
cause Dr. Healey’s opinion relies heavily on Claimant’s subjective history, which the ALJ 
has found lacks credibility, Dr. Healey’s opinion is unpersuasive.  

ORDER



 It is therefore ordered that Claimant’s claim for workers’ compensation is de-
nied and dismissed.  

DATED:  August 20, 2009  Laura A. Broniak  Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-703-206

ISSUES

The issue before the Court is whether Claimant is entitled to permanent total 
disability benefits as a result of the admitted compensable injury suffered by Claim-
ant on September 27, 2006 while working for JE Dunn Construction.

FINDINGS OF FACT

1. The ALJ finds Claimant’s objection to the late filing of legal authority to be without 
merit and the ALJ will consider same in the outcome of this case.
2. The ALJ finds the legal authority cited neither persuasive nor binding.
3. Claimant suffered a compensable work-related injury while working for the 
Respondent-Employer on September 27, 2006.  Claimant's date of birth is May 10, 1973. 
Claimant reached maximum medical improvement on November 1, 2007.
4. Claimant sought and received medical care at Concentra Medical Facility as well as 
from Katharine Leppard, MD. Dr. Leppard has reported and testified that Claimant suffers 
a right L5-S1 lateral disc herniation along with depression as a result of this injury. Dr. Lep-
pard provided Claimant with medication for depression along with analgesic narcotic 
medication for Claimant's injury related pain. Dr. Leppard referred Claimant to Dr. Jose 
Vega, Ph.D., who diagnosed Claimant with major depression single episode as a result of 
this compensable accident. Dr. Leppard and Dr. Vega both reported that Claimant's psy-
chiatric issues are secondary to this compensable claim.
5. Dr. Leppard testified that as a result of his compensable injury Claimant should be 
restricted to lifting no more than ten pounds and should alternate sitting and standing at 
will. In support of her opinion that Claimant suffers a right L5-S1 lateral disc herniation, Dr. 
Leppard notes that on April 10, 2007 Claimant had a right L5 selective epidural injection 
with good results that lasted approximately fifteen days. Dr. Jeffery Jenks performed that 
injection.
6. Dr. Leppard testified that the fifteen-day period of relief that Claimant experienced 
as a result of the epidural injection constitutes reliable corroborative evidence supporting 
her diagnosis of a right L5-S1 lateral disc herniation. Dr. Leppard also testified that she 
personally reviewed the MRI films taken of Claimant's low back that show the L5-S1 herni-
ation that the reviewing radiologist reported in this matter as being consistent with a de-
termination of L5-S1 herniation. Dr. Leppard is board certified in physical medicine, elec-



trodiagnostic medicine, neuromuscular medicine and pain medicine. She is level II with the 
Division of Workers' Compensation and is skilled in the review of MRI images.
7. Dr. Leppard testified that approximately fifteen percent of her practice made up of 
evaluating and treating work injured claimants and that she frequently sees patients with 
problems similar to the ones suffered by Claimant.
8. Dr. Leppard saw the Claimant in treatment ten times prior to giving her testimony on 
May 4, 2009. At time of hearing Dr. Leppard testified that it would be her opinion that 
Claimant would likely have to change positions approximately every fifteen minutes,
9. Dr. Leppard testified consistent with the opinions rendered by both Mr. Fitzgibbons 
and Ms. Ferris that Claimant's pain behavior would make it very difficult and likely not pos-
sible for Claimant to obtain employment with any prospective employer. The balance of Dr. 
Leppard's testimony reasonably rules out Claimant's return to any type of manual labor 
and given her restrictions imposed on Claimant's return to work, it is unanimously agreed 
by Mr. Fitzgibbons, Ms. Fenis and Dr. Leppard that Claimant would be unable to maintain 
employment. Moreover, Dr. Leppard testified that given the nature of Claimant's herniated 
disc, Claimant should be protected and restricted from returning to manual labor because 
with a lateral disc herniation and chronic pain, Claimant would be at high risk for re-injuring 
himself.
10. Respondents' medical witness Dr. Allison Fall testified at evidentiary deposition. 
She testified that she did not use worksheets to determine Claimant's mental impairment, 
did not have worksheets to show that she performed or measured Claimant's loss of range 
of motion of his back and further testified that although she did not know what Claimant did 
in his job as a laborer, he could nevertheless return to his construction job in spite of his 
injury. Dr. Fall has board certification in physical medicine and physical rehabilitation.
11. The administrative law judge finds that Dr. Leppard is persuasively qualified and 
more knowledgeable as to the clinical status of Claimant. The administrative law judge 
notes that there is insufficient record support to show that Dr. Fall read or reviewed the 
MRI films as did Dr. Leppard and there is insufficient evidence to show that Dr. Fall has 
training or competency to review MRI films.
12. Claimant's education consists of five years of primary school in Mexico. He under-
stands some words in English and when tested demonstrated a first grade reading level in 
English, third grade level in arithmetic. Claimant has no computer experience and is un-
able to type. Both of the vocational experts in this matter testified that if Dr. Leppard's re-
strictions and opinions are adopted in determining Claimant's ability to return to work or 
maintain employment, Claimant in fact has been rendered unemployable and unable to 
earn a wage as result of the injury sustained in this compensable claim. 
13. The ALJ finds the medical opinions of Dr. Leppard to be the most persuasive and 
credible medical evidence.
14. The ALJ concludes that the opinions rendered by the vocational experts is consis-
tent, that if Dr. Leppard’s opinions are given the greater weight, that the Claimant is per-
manently and totally disabled as he is unable to earn a wage at his former or any employ-
ment.
15. The ALJ concludes that the Claimant is permanently and totally disabled as a result 
of his work-related injury with the Respondent-Employer.
16. WHEREFORE the administrative law judge issues the following:



CONCLUSIONS OF LAW

1. The ALJ concludes Claimant’s objection to the Respondents’ late filing of legal 
authority to be without merit and the ALJ will consider same in the outcome of this case.
2. The ALJ finds the legal authority cited neither persuasive nor binding.
3. To prove his claim that he is permanently and totally disabled, Claimant shoulders 
the burden of proving by a preponderance of the evidence that he is unable to earn any 
wages in the same or other employment.  Sections 8-40-201(16.5)(a) and 8-43-201, 
C.R.S. (2003); see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  The facts in a 
workers' compensation case may not be interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, supra.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).
4. The term "any wages" means more than zero wages.  See Lobb v. Industrial Claim 
Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial Claim Appeals Of-
fice, 894 P.2d 42 (Colo. App. 1995).  In weighing whether Claimant is able to earn any 
wages, the ALJ may consider various human factors, including claimant's physical condi-
tion, mental ability, age, employment history, education, and availability of work that the 
Claimant could perform.  Weld County School Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 
1998).  The critical test is whether employment exists that is reasonably available to 
Claimant under his or her particular circumstances.  Weld County School Dist. Re-12 v. 
Bymer, supra.
5. As a matter of public policy, PTD benefits may be awarded even if claimant holds 
some type of post-injury employment where the evidence shows that claimant is not 
physically able to sustain the post-injury employment, or that such employment is unlikely 
to become available to claimant in future in view of the particular circumstances.  Joslins 
Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).
6. The ALJ adopts and prefers the opinions expressed by Dr. Leppard over those ex-
pressed by Dr. Fall and therefore, when considering those opinions, the two vocational ex-
perts along with the relevant criteria for determining disability as stated above, it is con-
cluded that Claimant has in fact been rendered permanently and totally disabled as a re-
sult of the injuries sustained in this compensable accident. 
7. Respondents shall to pay Claimant permanent total disability benefits for the re-
mainder of Claimant’s life or as otherwise terminated by operation of law. Respondents 
have filed a final admission that admits for Grover medical benefits.
WHEREFORE the ALJ issues the following:

ORDER

 It is therefore ordered that:

1. The Respondents shall pay permanent and total disability benefits to Claimant in 
accordance with the Workers’ Compensation Act of Colorado.
2. Respondents shall pay statutory interest at the rate of eight percent (8%) per an-
num on all amounts due and not paid when due.
3. All matters not determined herein are reserved for future determination.



DATE: August 21, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-755-343

ISSUES

 Whether the Claimant sustained a compensable injury on January 4, 2008?

 Whether Claimant’s  low back condition and subsequent surgery were caus-
ally related to an injury at work on January 4, 2008?

 Whether Respondents are liable for Claimant’s treatment with Dr. Carlos 
Rodriguez and the treatment and surgery performed by Dr. Agarwala?

 Whether Claimant is entitled to temporary total disability (“TTD”) benefits?

 A determination of Claimant’s Average Weekly Wage.  The issue of an in-
crease in the Average Weekly Wage for the cost of continuation of the Employer’s 
health insurance plan was reserved by the parties for future determination.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed 24 years at a turkey meat packing plant in 
Longmont, the last five years as an employee of Butterball, LLC.  On January 4, 
2008 Claimant was working in the packing area.

 2. On January 4, 2008 Claimant was walking down a hallway from the 
cafeteria to a locker room in the plant.  The floor of the hallway was wet from water 
leaks from the ceiling.  Claimant slipped on water on the floor and fell, landing on 
her right hip and buttocks with her feet in the air.  At this time, Claimant also fell on 
her right hand.

 3. After falling, Claimant went to the Health Services department of Em-
ployer on January 4, 2008 where she was seen by Pankey, a Safety Manager who 
oversees the Health Services Department.  The Health Services was designated 
facility for treatment of work related injuries by Employer.  Claimant complained to 
Mr. Pankey of right upper extremity and outside thigh pain.  Mr. Pankey gave the 
Claimant two ice packs and some ibuprofen.  Claimant placed one of the ice packs 



over her right buttocks.  Claimant was again seen in the Health Services depart-
ment on January 7, 2008 for complaints  of right wrist and leg and was given ice and 
ibuprofen.

 4. Over the next two-month period from January 4, 2008, Claimant con-
tinued to receive ice packs and ibuprofen from the Health Services department at 
Employer.  During this time Claimant was having pain in her low back.  Claimant 
continued to obtain ibuprofen 3 times  per day from the Health Services department 
for 3 to 4 months after the fall on January 4, 2008 for her low back pain.  

 5. Claimant had immediate back pain after the fall on January 4, 2008 
that worsened over the next three days. (Transcript March 11, 2009, p. 44, l. 9 – p. 
45, l. 2) and told Mike Pankey in Health Services on the date of injury that she had 
pain in her back.  (Transcript March 11, 2009, p. 47, ll. 6  - 14) Claimant had not had 
pain in her low back prior to the fall on January 4, 2008.  Within two months  after 
the fall on January 4, 2008 Claimant began getting pain from her back into her legs.

 6. On January 10, 2008 Claimant saw her primary care physician, Dr. 
Carlos Rodriguez at Columbine Ridge Family Medicine.  The physician noted that 
Claimant had had problems with a cough for 8 weeks and was also having malaise, 
muscle aches and ear pain.  Claimant did not specifically mention her back pain to 
Dr. Rodriguez because she was more concerned with her chest and respiratory 
symptoms.

 7. Claimant returned to Dr. Rodriguez on March 22, 2008.  At this visit, 
Claimant complained of right-sided low back pain for the last 2 months due to a fall.  
Dr. Rodriguez  prescribed medications and referred Claimant for X-rays of her 
lumbo-sacral spine.  Claimant returned to Dr. Rodriguez on this date because her 
back was hurting a lot and she was also having arm pain from a prior work-related 
injury to her shoulders.

 8. In April 2008 Claimant was referred from the Health Services depart-
ment to physical therapy.  Claimant had two visits  with physical therapy that did not 
improve her condition.  Claimant was then referred by Employer to Dr. Laura Caton, 
M.D. for further evaluation and treatment.  Dr. Caton became the authorized treat-
ing physician.

 9. Dr. Caton initially examined Claimant on April 29, 2008.  Dr. Caton 
obtained a history from Claimant that she had fallen on January 4, 2008 at work 
and was being seen for a primary complaint of pain across the lower back that had 
been constant since its onset.  Dr. Caton obtained a history from Claimant that she 
fell backwards onto her buttocks and right hand.  Dr. Caton diagnosed a contusion 
of the lumbar spine and buttocks and referred Claimant for an EMG to evaluate 
complaints of right lower extremity symptoms.

 10. Claimant was evaluated by Dr. Angelo Romagosa, M.D. on May 6, 
2008.  Dr. Romagosa obtained a history from Claimant that she had injured her 



back on January 4, 2008 and afterwards had experienced a dull aching pain across 
her lumbar spine that was followed by pain radiating down the right leg.  Dr. Roma-
gosa performed an EMG that was abnormal with findings of objective evidence of a 
right S-1 radiculopathy.

 11. Claimant was again seen by Dr. Caton on June 17, 2008.  Dr. Caton’s 
diagnosis  now included bilateral S-1 radiculopathy.  Dr. Caton placed Claimant on 
restrictions of sedentary work with no squatting, bending or climbing.  Dr. Caton re-
ferred Claimant to Dr. Samuel Smith, M.D. for an orthopedic evaluation of the low 
back symptoms and review of the MRI results.

 12. Claimant was unable to perform her usual job of packing after the 
January 4, 2008 injury and was temporarily assigned to cleaning tables in the din-
ing room at Employer’s plant.  Claimant did not return to work after being placed on 
restrictions by Dr. Caton on June 17, 2008 and the evidence is  insufficient to show 
that Respondents offered Claimant a modified duty position within the restrictions 
imposed by Dr. Caton.

 13. Claimant was evaluated by Dr. Samuel Smith on June 20, 2008.  Dr. 
Smith noted that the onset of Claimant’s low back pain had been acute and had 
been occurring in a persistent pattern for 6 months, with a worsening course.  Dr. 
Smith noted Claimant had been off work for the last two weeks.  Dr. Smith opined, 
and it is found, that Claimant had low back pain from the on the job injury.  Dr. 
Smith diagnosed a lumbar strain and isthmic spondylolisthesis, L5 – S1 that Dr. 
Smith felt was not a significant source of the patient’s  pain.  Dr. Smith did not rec-
ommend surgery.  Dr. Smith noted that Claimant had not history of back pain prior 
to the fall on January 4, 2008.

 14. When seen by Dr. Caton on June 17, 2008 Claimant was scheduled 
for a follow-up appointment in two weeks.  Claimant did not return to Dr. Caton and 
instead returned to her primary care physician, Dr. Rodriguez.  Dr. Caton did not 
refuse to treat Claimant.  (Caton deposition: p. 49, l. 2).

 15. After returning to Dr. Rodriguez he referred Claimant to Dr. Amit 
Agarwala, M.D.  Dr. Agarwala evaluated Claimant on July 17, 2008.  Dr. Agarwala 
reviewed the results of the MRI obtained by Dr. Caton and noted the findings to in-
clude significant anterior subluxation of L5 on S1.  Dr. Agarwala’s assessment was 
degenerative disc, lumbar without myelopathy; radiculitis, thoracic and lumbar and 
acquired spondylolisthesis.  Dr. Agarwala felt that Claimant was appropriate for sur-
gery for the deformity of her spine and neuro-compression given her back and leg 
pain of 6 months  duration and lack of improvement with non-operative treatment 
over the last 6 months.

 16. Dr. Agarwala performed surgery on August 13, 2008.  In a follow-up 
visit on September 22, 2008 Dr. Agarwala noted improving back and leg pain and 
Claimant reported she was doing much better.  At a further follow-up visit on No-
vember 10, 2008 Dr. Agarwala noted that clinically Claimant was doing much better.



 17. In response to a letter of February 19, 2009 Dr. Agarwala opined that 
Claimant’s low back pain and need for surgery were caused by the slip/fall on 
January 4, 2008 if Claimant was asymptomatic prior to the fall.  

 18. Respondents contend that Claimant did not complain of low back 
pain until February 20, 2008 as documented by the sign-in sheets  from the Health 
Services department admitted as Exhibit N.  Pankey admitted that these sign-in 
sheets  are not complete and have missing entries and days. Mr. Pankey further 
admitted that the sign-in sheets are not reliable other than the employee’s  name on 
the sheets indicating that the employee visited the Health Services department on 
that day.  Mr. Pankey also admitted that he has no independent recollection of 
Claimant’s physical complaints other than what is  indicated on the sign-in sheets.  
The ALJ finds that Exhibit N and the testimony of Mr. Pankey are not persuasive to 
prove that Claimant did not have low back pain or complain of low back pain prior to 
February 20, 2008.  Claimant’s  testimony is  credible that she had an onset of low 
back pain after the fall that gradually became worse and progressed into her lower 
extremities.  

 19. Dr. Caton testified that Claimant has Grade 2 spondylolisthesis, a 
slippage of one vertebrae in the spine on another.  This condition is mostly a de-
generative finding.  Such a condition can be completely asymptomatic.  When the 
condition becomes symptomatic the symptoms can be as simple as back pain or 
backache.  (Caton deposition: p.12, ll. 11 – 18).  Dr. Caton testified that if Claimant 
had fallen and had immediate pain with no history of leg or back pain in the past 
there is a medical probability that Claimant could have aggravated an underlying 
condition from the fall.  (Caton deposition: p.17, ll. 5 – 9; p.45, ll. 7 – 21).  Dr. Caton 
testified that for a causal relationship to exist between Claimant’s underlying spon-
dylolisthesis and the fall at work the onset of symptoms would have to occur imme-
diately followed by gradual worsening.  (Caton deposition: p.19, ll. 22 – 24).

 20. Dr. Mark Paz evaluated Claimant at the request of Respondents.  Dr. 
Paz opined that Claimant’s low back complaints and need for surgery were not 
causally related to the January 4, 2008 fall due to the lack of a temporal relationship 
between the fall and Claimant’s  onset of low back pain.  Dr. Paz based his  opinion 
on his understanding that Claimant did not have immediate low back pain after the 
fall and did not complain of low back pain until 1 ½ months afterwards.  Dr. Paz ac-
knowledged that if Claimant slipped/fell, received ibuprofen and cold packs for back 
pain for two months after and had no pre-existing symptoms there may be a rela-
tionship between the fall and the low back symptoms and that Claimant sustained a 
low back injury.  (Transcript March 11, 2009: p.98, l.7 – p.99, l.3; p. 100, ll.18 – 25).

 21. Claimant was evaluated by Dr. David Yamamoto, M.D. at the request 
of her attorney.  Dr. Yamamota opined that while Claimant had a pre-existing condi-
tion, that condition was asymptomatic until after the slip/fall on January 4, 2008 at 
work.



 22. Dr. Agarwala and Dr. Rodriguez are not authorized treating physi-
cians.  Claimant was not referred to Dr. Agarwala or Dr. Rodriguez by Employer nor 
was she referred to either physician by another authorized treating physician.  Em-
ployer had designated Dr. Caton and its Health Services department as  the author-
ized medical facilities for Claimant’s injury.  Claimant chose to treat with Dr. 
Rodriguez and Dr. Agarwala on her own.  The medical treatment by Dr. Rodriguez 
and Dr. Agarwala including surgery on August 13, 2008 are unauthorized medical 
expenses.  The authorized treating physicians are Dr. Caton and her referrals.

 23. Claimant became temporarily totally disabled as of June 17, 2008 
when she was placed on restrictions by Dr. Caton that were not accommodated by 
Employer.  Claimant has not returned to work since June 17, 2008.

 24. At the time she became temporarily totally disabled Claimant was 
earning $11.05 per hour.  Claimant worked a 40-hour week with limited overtime of 
an average of 1.89 hours  per week (26.47 hours overtime/14 week = 1.89; Wage 
records Exhibit M for pay periods August 17 through November 16, 2007).  Claim-
ant’s  Average Weekly Wage at the time she became temporarily totally disabled 
was $473.33 (40 x $11.05 + (1.89 x $16.575).  Claimant’s  temporary total disability 
rate is $315.55.

 25. Claimant has proven by a preponderance of the evidence that she 
sustained a compensable injury, including injury to her low back in the nature of an 
aggravation of her pre-existing spondylolisthesis  on January 4, 2008 arising out of 
and in the course of her employment with Employer.

 26. The ALJ finds the opinions of Dr. Agarwala and Dr. Yamamoto to be 
credible and persuasive concerning the causal relationship between Claimant’s low 
back condition and need for surgery and the slip/fall at work on January 4, 2008.  
The contrary opinions of Dr. Caton and Dr. Paz are not persuasive as they are 
based on an incorrect understanding of the timing and onset of Claimant’s low back 
pain.

 27. The surgery performed by Dr. Agarwala was reasonably necessary to 
cure and relieve the effects of Claimant’s  compensable injury.  Claimant improved 
after the surgery as noted by Dr. Agarwala.  Dr. Smith’s opinion that Claimant’s 
spondylolisthesis was not a significant contributor to her back pain is  not persua-
sive.

CONCLUSIONS OF LAW

28. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is  to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-42-101, supra.   A preponderance of the evidence is that which leads the 



trier-of-fact, after considering all of the evidence, to find that a fact is more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a 
workers' compensation case must be interpreted neutrally, neither in favor of the 
rights of claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.

29. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Com-
pensation case is  decided on its merits.  Section 8-43-201, supra.  The Judge's fac-
tual findings concern only evidence that is  dispositive of the issues involved; the 
Judge has  not addressed every piece of evidence that might lead to a conflicting 
conclusion and has rejected evidence contrary to the above findings as unpersua-
sive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

30. Proof of causation is a threshold requirement that an injured em-
ployee must establish by a preponderance of the evidence before any benefits are 
awarded.  Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 
12 P3d 844, 846 (Colo. App. 2000).  Arising out of employment requires the claim-
ant to prove “a causal connection between the employment and injuries such that 
the injury has its origins in the employee’s work-related functions  and is sufficiently 
related to those functions to be considered part of the employment contract.” Mad-
den v. Mountain W. Fabricators, 977 P.2d 861, 863 (Colo. 1999).

31.   It is  the claimant’s burden to prove her work caused an injury and 
the injury was not merely a manifestation of a pre-existing condition. See Natn’l 
Health Labs. v. Indus. Claim Appeals Office, 844 P.2d 763 (Colo. App. 1992); 
Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989); Gates Rubber Co. v. Indus. 
Comm’n, 705 P.2d 6 (Colo. App. 1985); Merriman v. Indus. Comm’n, 210 P.2d 448 
(Colo. 1949).  Therefore, the claimant has the burden to prove by a preponderance 
of evidence that she sustained an injury that arose out of and in the course of her 
employment and that injury resulted from an accident and resulted in an injury 
causing his disability. Colo. Rev. Stat. § 8-43-201 (2008); City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985); H & H Warehouse, 805 P.2d at 1169; Ramirez, W.C. 
No. 4-538-161.  Whether the claimant sustained a compensable injury is an issue 
of fact to be determined by the ALJ based on an examination of the totality of the 
circumstances. Lori’s Family Dining, Inc. v. Indus. Claim Appeals Office, 907 P.2d 
715 (Colo. App. 1995).

 32. As found, Claimant has proven that she sustained a compensable 
injury on January 4, 2008 to her right wrist and low back from a slip/fall at work.  
Employer does not dispute that an accident occurred and the slip/fall is  docu-
mented in the Employer’s  records the day of the incident.  Employer’s defense to 
compensability is that the accident did not cause an “injury” because the low back 



complaints were not related and Claimant’ wrist symptoms resolved without causing 
disability or the need for medical treatment.  The ALJ is not persuaded that Claim-
ant’s  low back condition and subsequent need for surgery were simply manifesta-
tions of an underlying non-work related degenerative condition.  Claimant was as-
ymptomatic in her low back prior to the fall on January 4, 2008 and experienced 
immediate, although lower level, back pain after the fall that increased in severity 
and later began radiating to her lower extremities.  Both Dr. Caton and Dr. Paz 
when presented with a history consistent with the history of the onset of Claimant’s 
low back pain as found above acknowledge a causal connection between the fall 
and Claimant’s  low back condition and/or aggravation of the pre-existing spondy-
lolisthesis.  

33. The evidence presented by Respondents to suggest that Claimant did not have or 
did not complain of low back pain until at least 1 ½ months after January 4, 2008 is not 
persuasive.  As found, the records from the Employer’s Health Services department are 
incomplete and unreliable.  They therefore do not persuasively show that Claimant either 
didn’t have or didn’t complain of low back pain prior to February 20, 2008.  That the re-
cords do not “document” such complaints is not considered persuasive to prove the com-
plaints did not exist.  Respondent argues that Claimant did not mention her low back pain 
and injury to Dr. Rodriguez on January 10, 2008.  The ALJ resolves this conflict in favor of 
Claimant.  As found, Claimant was more concerned with her chest and respiratory symp-
toms explaining the absence of specific mention of the fall and back pain.  Dr. Rodriguez’ 
record of January 10, 2008 does note that Claimant complained of muscle aches that 
could easily be consistent with Claimant’s assertion of back pain from the January 4, 2008 
fall.  The histories obtained by Dr. Romogosa, Dr. Smith and Dr. Agarwala are consistent 
with Claimant’s testimony of an onset of low back pain from the fall that worsened over 
time.
34. Respondents have the right to select the authorized treating provider in the first in-
stance. Colo. Rev. Stat. § 8-43-404(5)(a) (2007).  Respondents are not generally required 
to pay for unauthorized medical services. Yeck v. Indus. Claim Appeals Office, 996 P.2d 
228 (Colo. Ct. App. 1999).

35. Here, respondents designated Dr. Caton as the authorized treating 
provider.  The claimant was seen by Dr. Caton, who referred her to Dr. Romagosa 
and Dr. Smith.  Dr. Caton did not refuse to continue to provide treatment to Claim-
ant after June 17, 2008.  Dr. Caton confirmed that she never referred claimant to 
either Dr. Rodriguez or Dr. Agarwala.  Claimant chose to return to her primary care 
physician, Dr. Rodriguez, rather than continue treatment with Dr. Caton.  

36.  Because Dr. Rodriguez and Dr. Agarwala are not authorized treating 
providers, any medical care, including surgery, performed by them is  not author-
ized.  Respondents are not liable for medical bills for the treatment provided by Dr. 
Rodriguez or Dr. Agarwala. See Yeck, supra.  The claimant’s  authorized treating 
providers are Dr. Caton, Dr. Romagosa, Dr. Smith, and their referrals.



37. As found, although unauthorized, the surgery performed by Dr Agar-
wala was reasonable and necessary to cure and relieve Claimant’s  compensable 
low back injury.

38. A claimant is eligible for an award of TTD benefits if: (1) the injury or 
occupational disease causes disability; (2) the injured employee leaves work as a 
result of the injury; and (3) the temporary disability is  total and lasts for more than 
three regular working days’ duration. Colo. Rev. Stat. § 8-42-103(1)(a) (2008); PDM 
Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Specifically, a claimant must 
prove that she was disabled from performing her regular job duties to prove an enti-
tlement to temporary disability benefits.  The term “disability” has  two distinct com-
ponents.  First, “medical incapacity” refers  to the loss or restriction of bodily func-
tion.  Second, “loss of wage-earning capacity” refers to the claimant’s inability to re-
sume his previous work. Culver v. Ace Elec., 971 P.2d 641 (Colo. 1999); Hendricks 
v. Keebler Co., W.C. No. 4-373-392 (I.C.A.O. June 11, 1999).  

39. As found, Claimant has proven an entitlement to TTD benefits begin-
ning June 17, 2008.  Claimant had been unable to return to her usual job in the 
packing department after the fall on January 4, 2008.  Claimant was given light duty 
during the period of time between the injury and June 17, 2008 when she was seen 
by Dr. Caton and placed on restrictions limiting her to sedentary work.  After that 
time, Claimant was unable to return to work at Employer and was not offered modi-
fied work within Dr. Caton’s restrictions.  Claimant’s  wage loss after June 17, 2008 
was attributable to the effects of her compensable injury and the restrictions placed 
upon her by the authorized physician, Dr. Caton.

40. Claimant’s Average Weekly Wage, without inclusion for the cost of 
continuation of the Employer’s health insurance plan, is  $473.33 under the provi-
sions of Section 8-42-102(1)(d), C.R.S. as Claimant was being paid by the hour at 
the time of her injury and onset of her disability.  Claimant’s  Average Weekly Wage 
is  determined at the time of her onset of disability.  Avalanche Industries, Inc. v. 
Clark, 1998 P.3d 589 (Colo. 2008).

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for an injury to her right wrist and low back on Janu-
ary 4, 2008 is compensable.

 2. Insurer shall pay Claimant TTD benefits  beginning June 17, 2008 and 
continuing in the amount of $315.55 per week until terminated in accordance with 
statute, rule or Order.



 3. Insurer is liable for the expenses of the medical treatment of Dr. Ca-
ton, Dr. Romogosa and Dr. Smith, the authorized treating physicians.  Insurer is not 
liable for the medical expenses incurred by Claimant for treatment by Dr. Rodriguez 
and Dr. Agarwala, including the surgery of August 13, 2008.

4. The insurer shall pay interest to claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due.

5. All matters not determined herein are reserved for future determination.

DATED:  August 21, 2009 Ted A. Krumreich  Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-786-651

ISSUES

1. Whether Claimant sustained a compensable injury on February 13, 2009.

2. If Claimant sustained a compensable injury, average weekly wage, offsets, and 
temporary disability benefits were in issue. 

Based upon the finding below that the claim is not compensable the ALJ 
does not decide the additional issues.

FINDINGS OF FACT

1. Claimant alleges an injury to his left ear, right upper back, and left knee arising out 
of an incident of February 13, 2009. Respondents dispute that Claimant sustained any 
compensable injury on February 13, 2009. 

2. On February 13, 2009 Claimant was working with Lucero for Respondent-
Employer. Claimant and Mr. Lucero were drilling holes in concrete for preparation work on 
a highway project. Claimant had only recently resumed employment with the Respondent-
Employer, working February 11, 12, and 13, 2009. Prior to that time, Claimant had not 
been working for Respondent-Employer due to a lack of projects.

3. Gonzales is a co-owner of Respondent-Employer and Claimant’s immediate super-
visor. Claimant did not speak with him on February 13, 2009 regarding any alleged injury. 
Claimant acknowledged he did not talk with Mr. Gonzales personally on February 13, 
2009.  However, Claimant indicated he told Lucero, his co-worker, that he had injured his 
back, leg, and ear on February 13, 2009.



4. James Gonzales received a phone call from the Claimant on February 16, 2009 
who reported to Mr. Gonzales that his left ear hurt and he wanted to have it checked. 
Claimant never mentioned anything regarding an injury to his back or knee. Mr. Gonzales 
referred Claimant to his brother, and co-owner of Respondent-Employer, John Gonzales, 
for information concerning the designated medical provider.

5. John Gonzales spoke with the Claimant on Monday, February 16, 2009, at which 
time Claimant indicated he wanted to have a potential ear injury checked out. John Gon-
zales documented this conversation in a memo dated March 4, 2009. Mr. Gonzales told 
the Claimant to go to Emergicare, the designated medical provider. 

6. Lucero wrote a statement dated February 16, 2009 regarding the alleged February 
13, 2009 incident. In the statement, Mr. Lucero does not mention anything regarding 
Claimant’s back or knee having suffered an injury. Mr. Lucero does state that Claimant told 
him that his ear was hurting prior to the date of February 13, 2009. 

7. James Gonzales has worked with the same equipment the Claimant was utilizing 
on February 13, 2009 and stated there is no way which Claimant could position the air drill 
so that the exhaust would be blowing toward the Claimant’s ear. 

8. Claimant had a prior work related injury to his back in November 2004 under similar 
circumstances to the injury he now alleges as noted in the November 15, 2004 first report 
of injury where he “hurt back jack hammering and lifting concrete.” In connection to the 
November 15, 2004 claim Claimant underwent medical care including a consultation with 
surgeon, Oliveria, on December 20, 2004. Claimant acknowledged he settled his Novem-
ber 2004 workers’ compensation claim for approximately $14,000.

9. When Claimant was hired disclosed to both John and James Gonzales that he had 
a prior back injury that bothered him from time to time. They also observed that Claimant 
walked with a limp from the time he was hired. 

10. Claimant denied seeking prior treatment for the body parts affected by this claim 
with the exception of his “low back” as treated in relation to the November 2004 injury. 
However, Claimant was treated at Emergicare Medical Clinics, on March 9, 2008 for “neck, 
back, knee, left ear [decreased] hearing.” 

11. Claimant has a personal business he operates from time to time.  Claimant per-
formed work for James Gonzales installing Granite on Mr. Gonzales’ fireplace shortly be-
fore the alleged injury. Claimant provided his business card to John Gonzales seeking 
work from him.

12. Surveillance video was entered into evidence. In the surveillance video, specifically 
video from May 2009, Claimant is visible wearing kneepads and carrying plastic buckets. 
He is also seen carrying what appears to be a toolbox. He carries these items between his  



car and the residence. Other individuals are observed performing outdoor tree work at the 
residence. Claimant’s actions on the video are consistent with someone who is working. 

13. Based upon a totality of the evidence including the video, the ALJ finds that the 
Claimant is not credible.

14. Claimant has failed to establish that it is more likely than not that he sustained a 
work-related injury while working for the Respondent-Employer on February 13, 2009.

CONCLUSIONS OF LAW

1. A worker’s compensation claimant must prove by a preponderance of the evidence 
that he or she is a covered employee who suffered an injury arising out of and in the 
course of employment.  Section 8-41-301, C.R.S.; Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844 (Colo.App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 
Pacesetter Corp. v. Collett, 33 P.2d 1230 (Colo.App. 2001).  The facts in a worker’s com-
pensation case are not interpreted liberally in favor of either claimant or respondents.  Sec-
tion 8-43-201, C.R.S.  Claimant bears the burden of proof by a preponderance of the evi-
dence that his or her employment bears a direct causal relationship to the injury.  Finn v. 
Industrial Commission of Colorado, 437 P.2d 542 (Colo. 1968), Wal-Mart Stores, Inc. v. 
Industrial Claim Appeals Office, 989 P.2d 251 (Colo.App. 1999); Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo.App. 1997).  A preponderance of the evidence is that 
which leads the trier of fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).
2. The existing disease of an employee does not disqualify a claim if the employment 
aggravates, accelerates, or combines with the disease or infirmity to produce the disability 
for which workers’ compensation is sought.  H&H Warehouse v. Vicory, 805 P.2d 1167 
(Colo.App. 1990).
3. In determining credibility, the ALJ should consider the witness’ manner and de-
meanor on the stand, means of knowledge, strength of memory, opportunity for observa-
tion, consistency or inconsistency of testimony and actions, reasonableness or unreason-
ableness of testimony and actions, the probability or improbability of testimony and ac-
tions, the motives of the witness, whether the testimony has been contradicted by other 
witnesses or evidence, and any bias, prejudice or interest in the outcome of the case.  
COLORADO JURY INSTRUCTIONS, CIVIL, 3:16.
4. As found, Claimant’s testimony is not persuasive and Claimant has not presented 
other sufficient evidence to demonstrate that he sustained a compensable industrial injury 
on February 13, 2009.
5. Here, Claimant alleges a specific injury on February 13, 2009. Based upon the tes-
timony of two Respondent-Employer witnesses and the written statement of Claimant’s co-
worker, Daryl Lucero, when Claimant reported the alleged injury he indicated an injury to 
his ear only and did not report any injury to his back or knee. Treatment records from 
March 2008 reflect treatment to exactly the same body components as Claimant reports 
were injured on February 13, 2009. Claimant made inconsistent statements during his tes-
timony including statements that he has not worn kneepads since the February 2009 in-



jury, a statement visually disputed by the submitted surveillance video. Claimant is also 
observed working on the May 2009 surveillance video.
6. Claimant is known to have business. Claimant has business cards he distributes 
and Claimant was engaged in work for this business shortly before the alleged work injury 
in February 2009. The business involves installation of Granite. James Gonzales testified 
the reason Claimant didn’t start back to Respondent-Employer until February 11, 2009 
was because Claimant told him he was finishing other work. 
7. Further, as documented in the medical records, Claimant had complaints of pain in 
his back and lower extremities in relation to the November 2004 work injury. Imaging stud-
ies of the Claimant’s thoracic spine and left knee taken in conjunction with the alleged Feb-
ruary 13, 2009 injury document “degenerative” findings only and no acute injury. Claimant 
has failed to sustain his burden of proof to establish a compensable injury to his back or 
knee.
8. With respect to the alleged ear injury, James Gonzales testified at length that there 
is no way to position the air drill so that the exhaust from the drill would be aimed into 
one’s ear. Daryl Lucero’s statement indicated Claimant told him his ear had been hurting 
for three weeks prior to the alleged date of injury. Claimant has failed to sustain his burden 
of proof to establish a compensable injury to his left ear.
9. The ALJ concludes that Claimant is not credible and this along with the totality of 
the credible evidence establishes that Claimant has failed to show that it is more likely 
than not that he sustained a work-related injury on February 13, 2009.

ORDER

 It is therefore ordered that: Claimant’s claim for benefits under the Workers’ 
Compensation Act of Colorado is denied and dismissed.

DATE: August 24, 2009

Donald E. Walsh

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 3-950-074

ISSUES

1. Whether Claimant has demonstrated by a preponderance of the evi-
dence that he entitled to receive Permanent Total Disability (PTD) benefits.

2. Whether Claimant has presented substantial evidence to support a 
determination that medical maintenance treatment is  reasonably necessary to re-
lieve the effects of his  industrial injury or prevent further deterioration of his condi-
tion pursuant to Grover v. Industrial Comm’n., 759 P.2d 705 (Colo. 1988).



FINDINGS OF FACT

 1. Claimant is a 50-year old male who worked for Employer as a baker.  
On July 17, 1989 Claimant suffered an injury to his left hand during the course and 
scope of his employment with Employer.  The injury occurred when his left hand 
was pulled into a mixing machine.  There were no fractures in the left hand but 
Claimant suffered injuries to his muscles and nerves.

 2. Claimant repeatedly reported to his medical providers  that he could 
not use his  left arm at all and had to keep his arm in a static position with his hand 
in his sweatshirt pocket at all times.  He refused to use his left arm at all while un-
dergoing a Functional Capacity Evaluation (FCE) on July 7, 1994.  Claimant consis-
tently reported that he was significantly disabled with extreme pain and suffered a 
complete inability to use his left arm.  During a subsequent vocational evaluation a 
vocational expert concluded that Claimant was unable to return to work because of 
his inability to use his left arm and hand.

 3. On January 26, 1995 Authorized Treating Physician (ATP) Rachel L. 
Basse, M.D. reported that Claimant had reached Maximum Medical Improvement 
(MMI).  On February 7, 1995 Respondent filed a Final Admission of Liability (FAL) 
acknowledging that Claimant was permanently and totally disabled.  On March 12, 
1996 Respondent filed a Corrected FAL regarding PTD benefits.

4. On June 10, 1997 Claimant visited Dr. Basse for an examination.  Dr. 
Basse noted that Claimant was not interested in receiving any additional medica-
tions.  However, she offered follow-up care with Claimant on an as “as-needed” ba-
sis and stated that he could call her at any time.  Despite Dr. Basse’s  offer of con-
tinuing medical treatment, Claimant failed to request additional care and ceased 
receiving medical treatment for his industrial injury in late 1997.

 5. Although Claimant did not seek treatment from ATP Dr. Basse, he 
continued to attend regular medical appointments  with his private primary care phy-
sician, Dr. Mark Solano, during the time period from 1997 through 2006.  Respon-
dent did not authorize Dr. Solano to provide medical treatment to Claimant.  Nota-
bly, Claimant did not seek any medical treatment, including prescription medica-
tions or injections, for his industrial injury from late 1997 through mid 2006. Claim-
ant thus  went almost nine years  without requesting or receiving any medical treat-
ment for his work-related condition.  Moreover, Claimant did not allege that he was 
experiencing right arm or shoulder pain based on overuse for the nine year period 
from 1997 until 2006.

 6. Respondent subsequently scheduled an independent medical ex-
amination with Dr. Roth.  Notice of the IME appointment was sent to Claimant on 
May 31, 2006.  Although Claimant had not received any medical treatment for his 
industrial injury in almost nine years, he began requesting medical treatment for his 
work injury.



7. On July 6, 2006 Claimant underwent an independent medical exami-
nation with Dr. Roth.  Claimant reported that he was unable to use his  left arm and 
kept his  left hand in a sweatshirt pocket at all times.  He explained that the slightest 
touching, bumping or movement of his left arm dramatically increased his pain.  Dr. 
Roth noted during his  examination that he did not appreciate any abnormal asym-
metric skin tone, color, turgor, hair distribution, or nail bed abnormality.  He diag-
nosed Claimant with several possible conditions including CRPS, somatoform or 
conversion disorder and/or malingering.  Dr. Roth noted that, by Claimant’s own re-
port of his abilities, he was probably not employable.

8. On July 8, 2006 Claimant underwent an MRI of his  right shoulder.  
The MRI revealed “chronic rotator cuff impingement with two areas  of partial articu-
lar surface tear and evidence of diffuse chronic supraspinatus tendinopathy.”

9. On August 8, 2006, based on a referral from Dr. Solano, Claimant vis-
ited Dr. Machanic for an evaluation.  Dr. Machanic recommended surgery for 
Claimant’s right shoulder condition.  Claimant subsequently underwent multiple 
surgeries on his right shoulder, elbow and wrist.  Nevertheless, he continued to ex-
perience pain and hypersensitivity in his right arm.

 10. Respondent conducted surveillance of Claimant during the period 
March through May 2006.  Dr. Roth reviewed the surveillance video and found that 
the video demonstrated markedly different abilities than Claimant had reported dur-
ing his independent medical examination.  Specifically, Dr. Roth noted a number of 
discrepancies  between his examination and Claimant’s activities  on the surveillance 
video.

11. After reviewing the surveillance video Dr. Roth opined that Claimant 
exaggerated his  disability and that his complaints were not supported by the sur-
veillance video.  Dr. Roth commented that Claimant suffered residual disability to 
his small, ring and middle fingers on his left hand.  However, Dr. Roth remarked that 
Claimant did not have the hypersensitivity and degree of disability alleged to his 
medical providers.  Dr. Roth also specifically provided the following opinion about 
whether Claimant was permanently and totally disabled:

[Claimant] does not have pain of a degree that prevents him from conducting 
himself in an ordinary fashion to perform activities of daily living.  It is my 
medically probable opinion that [Claimant] is not permanently totally dis-
abled... [Claimant] is capable of working full time in a sedentary or light duty 
capacity... The video helps  to reconcile other improbabilities and inconsis-
tencies.  The latter being the absence of medical followup, the absence of 
commensurate left upper extremity atrophy and the absence of pain medica-
tion.

 12. Respondent subsequently filed a Petition to Reopen Claimant’s claim 
and terminate PTD benefits.  During late 2006 and early 2007 ALJ Friend con-



ducted three hearings in this matter.  Dr. Roth testified that Claimant was capable of 
working in the sedentary or light duty capacity.  Vocational rehabilitation counselor 
Lori Kratzer explained that Claimant had regained efficiency in some substantial 
degree as a working unit in the fields of general employment and thus was  not 
permanently and totally disabled.  In contrast, vocational expert Dan Best and oc-
cupational therapist Pat McKenna testified that Claimant could not work and was 
thus permanently and totally disabled.

 13. Dr. Roth also testified that Claimant does not suffer from CRPS.  In-
stead, Dr. Roth stated that Claimant suffered remaining dysfunction in the last three 
digits of his left hand.  He commented that Claimant did not meet the requirements 
for CRPS in Colorado’s Workers’ Compensation Guidelines.  First, Claimant did not 
have two positive objective tests  required to prove the condition.  Second, Claimant 
did not have any physical findings consistent with CRPS during his examination.  
Finally, Dr. Roth remarked that Claimant’s subjective complaints should be dis-
counted because of his misrepresentation regarding the ability to use his left arm 
and hand.  Dr. Machanic acknowledged that Claimant probably did not meet Colo-
rado’s Workers’ Compensation Guidelines for diagnosing CRPS but noted that the 
Guidelines should be updated.

 14. ALJ Friend also considered Claimant’s academic records from the 
Community College of Denver.  He noted that Claimant had earned 91 credits  and 
maintained an overall GPA of 3.549.  ALJ Friend explained that Claimant required 
approximately three more classes to obtain an associate degree.

 15. Claimant underwent a Specific Vocational Preparations (SVP) as-
sessment and obtained a rating of 5-6 based in part on his  additional education.  
ALJ Friend thus noted that there were numerous sedentary and light duty jobs 
available to Claimant.

16. Crediting the medical testimony of Dr. Roth and the vocational testi-
mony of Ms. Kratzer, ALJ Friend terminated Claimant’s PTD benefits in a March 30, 
2007 Order.  He nevertheless noted that the “matter shall remain open for consid-
eration of the issues of medical benefits, permanent partial disability benefits, and 
other issues not determined by the date of this order.”  

17. Although ALJ Friend terminated Claimant’s  PTD benefits, Claimant 
again seeks PTD benefits.  However, his  claim is predicated on his worsened right 
arm condition and depression.  He asserts that he has suffered overuse problems 
to his right shoulder because of his inability to use his left arm.

18. Claimant testified at the hearing in this  matter.  He explained that he 
suffers excruciating pain throughout extensive areas of his body.  Claimant noted 
that he has suffered right arm pain since approximately 1993.  He stated that he 
takes a number of pain medications for depression and nerve pain.  Claimant re-
marked that his sleep patterns have become more disrupted since the prior hearing 



before ALJ Friend and that he can no longer drive a vehicle absent an absolute ne-
cessity.

19. Pat McKenna testified at the hearing in this matter.  She explained 
that she administered a three-day functional capacity evaluation to Claimant.  Ms. 
McKenna concluded that Claimant was unable to perform any job and reiterated 
that Claimant was permanently and totally disabled.  Ms. McKenna noted that 
Claimant had no use of either hand.  She explained that Claimant suffers from 
CRPS and his  condition has progressively worsened since the prior hearings be-
fore ALJ Friend.  Ms. McKenna also noted that Claimant suffered from depression 
and was unable to concentrate.  Notably, Ms. McKenna disagreed with ALJ Friend’s 
interpretation of Claimant’s surveillance video and stated that they “are so doctored 
in terms of what they portray.”  

20. Dan Best testified through an evidentiary deposition in this matter.  
He reiterated that Claimant remained permanently and totally disabled.  He ac-
knowledged that he did not perform any job sampling and agreed that, if Dr. Roth’s 
work restrictions were correct, there would be jobs available for Claimant.

21. Dr. Machanic also testified through an evidentiary deposition in this 
matter.  He concluded that Claimant suffered from CRPS and that his condition was 
worsening.  Dr. Machanic attributed Claimant’s  condition to his July 17, 1989 indus-
trial injury and recommended a comprehensive pain management program.  He 
noted that overuse caused Claimant’s  right arm condition.  Dr. Machanic also ex-
plained that Claimant’s worsening physical condition has increased his depressive 
symptoms and negatively impacted his  psychological condition.  He thus deter-
mined that Claimant was permanently and totally disabled.  Nevertheless, Dr. 
Machanic acknowledged that Claimant did not satisfy the two confirmatory tests for 
CRPS that are delineated in Colorado’s Workers’ Compensation Guidelines.  

22. Dr. Roth testified at the hearing in this  matter.  He explained that 
Claimant does not suffer from CRPS because he has not satisfied either of the two 
tests specified in Colorado’s Workers’ Compensation Guidelines.  Dr. Roth re-
marked that neither a bone scan nor a thermogram confirmed a CRPS diagnosis  in 
Claimant.

23. Dr. Roth commented that Claimant was  holding his  right arm in a position 
similar to his prior presentation with the left arm.  He also remarked that the presen-
tation was volitional, extreme and exaggerated:

These are volitional and these are behaviors.  As it was with his left 
hand, which he continues to keep in his pocket, it was demonstrated that 
that wasn’t commensurate with activities  when he’s in an unobserved or the 
videos . . . I would say it’s my medical determination based on my familiarity 
with his record through the hearing last time and his  presentation now that 
its  more likely than not behavioral, as well.. .. it’s  not real.  So whether it is a 



form of hysteria or somatoform or it is contrived whether it’s factitious or ma-
lingering, it’s  not a reflection of organicity.  It’s not a reflection of a biologic 
process that’s resulting in him presenting this way. 

   24. Dr. Roth also opined that Claimant’s July 17, 1989 industrial injury did 
not cause his right arm and shoulder conditions:

He wasn’t then [back in the early 1990’s], nor has  he subsequently 
engaged in any activities, at least per his report, of a sufficient type of magni-
tude that I would say would exceed normal activities of daily living to that ex-
tremity.  So in the absence of any repetitive force or overhead activity, the 
fact that you just use it more does not meet the criteria for a cumulative 
trauma disorder.  You have to use the extremity or body part with sufficient 
force with sufficient repetition for those activities to be seen as additive to 
degeneration.  And I don’t find that in this medical record.  It’s not – not only 
is  not suggested here, but [Claimant’s] subjective report throughout this time 
period and his social security disability evaluations, he describes himself as 
a man of minimal activity.

25. Dr. Roth also explained that he would not change the medical restric-
tions he had imposed at the first hearing.  He stated that he had not observed any 
new information suggesting that Claimant’s “difficulties at this time are an extension 
of or worsening of his work-related disorder as  it existed when placed at MMI or at 
our last hearing in December of 2006.”

26. Claimant has failed to demonstrate that it is  more probably true than 
not that he has suffered a loss of earning capacity or efficiency in some substantial 
degree in a field of general employment.  Specifically, Claimant has not demon-
strated a direct causal relationship between his  right upper extremity condition and 
his claim for PTD benefits.  Initially, ALJ Friend reopened Claimant’s case and ter-
minated PTD benefits in a March 30, 2007 Order.  He relied on vocational testing, 
Claimant’s educational background, the credible testimony of vocational expert Ms. 
Kratzer and the medical opinion of Dr. Roth.  Claimant now seeks  PTD benefits 
based on the worsening of his right arm condition.

27. Claimant did not report or seek treatment for an overuse injury to his 
right arm and shoulder for a nine-year period from 1997 until 2006.  He began 
seeking treatment for his right upper extremity when Respondent sought an inde-
pendent medical examination and investigated his PTD claim.  Dr. Machanic attrib-
uted Claimant’s CRPS condition to his  original July 17, 1989 industrial injury and 
recommended a comprehensive pain management program.  He noted that over-
use caused Claimant’s right arm condition.  However, Dr. Machanic’s opinion is not 
persuasive because Respondent demonstrated at the hearing before ALJ Friend 
that Claimant had good use of his left arm and thus  was not limited to using only his 
right arm.  More importantly, Dr. Roth credibly explained that Claimant did not suffer 



from cumulative trauma disorder to his right arm because he did not report activities 
of a sufficient magnitude that would exceed normal use of his  right arm.  Dr. Roth 
commented that the record lacks sufficient evidence to demonstrate that Claimant 
used his right arm with sufficient force or repetition to produce increased degenera-
tive changes.

28. Vocational expert Dan Best and occupational therapist Pat McKenna 
testified that Claimant could not work and was thus permanently and totally dis-
abled.  However, their testimony is not persuasive because they simply reiterated 
their opinions from the hearing before ALJ Friend.  Ms. McKenna discounted the 
surveillance video because videos “are so doctored in terms of what they portray.”  
In contrast, the record reveals that Claimant has completed 91 college credits, ob-
tained a high GPA and is only three classes short of receiving an associate’s de-
gree.  Dr. Roth also explained that he would not change the medical restrictions he 
had imposed at the first hearing.  He explained that the medical records did not re-
veal any new information that would suggest a worsening of Claimant’s industrial 
injury.  Finally, Dr. Roth persuasively explained that Claimant does  not suffer from 
CRPS because he has  not satisfied either of the tests specified in Colorado’s 
Workers’ Compensation Guidelines.  Finally, as explained by Dr. Roth, Claimant’s 
right arm presentation is suspect because he engaged in a similar presentation with 
his left hand that lacked credibility as demonstrated in the surveillance video.  
Therefore, a review of a number of factors  suggests that Claimant has not estab-
lished that his right arm condition constitutes a significant causative factor in his re-
quest for PTD benefits.

29. Claimant has  failed to present substantial evidence to support a de-
termination that future medical treatment will be reasonably necessary to relieve the 
effects of his industrial injury or prevent further deterioration of his condition.  
Claimant has  failed to establish a direct causal connection between his industrial 
injury and a need for future medical treatment.  Claimant testified that he suffers 
from worsening depression, nerve pain and right arm pain.  However, Claimant did 
not report or seek treatment for an overuse injury to his right arm and shoulder for a 
nine-year period from 1997 until 2006.  Dr. Roth credibly testified that Claimant 
does  not suffer from CRPS and that his right arm presentation was volitional, ex-
treme and exaggerated.  Although Claimant had initially obtained treatment from 
ATP Dr. Basse, he did not return to her for maintenance treatment but instead con-
sulted private physician Dr. Solano.  Dr. Solano then referred Claimant to other 
medical providers and he underwent multiple surgeries  on his  right shoulder, elbow 
and wrist.  Therefore, any causal connection between Claimant’s current condition 
and his 1989 industrial injury is attenuated and speculative.  Claimant has thus not 
demonstrated that he is entitled to receive medical maintenance benefits.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 
to assure the quick and efficient delivery of disability and medical benefits to injured 



workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden 
of proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, 
C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 
275 (Colo. App. 2004).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  §8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive 
of the issues involved; the Judge has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Permanent Total Disability Benefits

4. Because Claimant suffered an industrial injury in 1989, the appropri-
ate standard for determining whether Claimant is  permanently and totally disabled 
resides in the pre-1991 version of the Act.  A PTD determination prior to 1991 
“turned on the claimant’s loss of earning capacity or efficiency in some substantial 
degree in a field of general employment.”  Weld County School Dist. RE-12 v. By-
mer, 955 P.2d 550, 553 (Colo. 1998); see In Re Epp, W.C. No. 3-999-840 (ICAP, 
Feb.12, 2002).  Under the prevailing case law, the ability of a claimant to earn oc-
casional wages or perform certain types of work due to business booms, temporary 
good luck or extraordinary efforts  did not preclude a finding of PTD.  See Bymer, 
955 P.2d. at 555; In Re Epp, W.C. No. 3-999-840 (ICAP, Feb.12, 2002).  The appli-
cable legal standard did not measure PTD by a claimant’s  ability to secure “suit-
able” or “gainful” employment because the “suitable, gainful employment” standard 
applied to issues of vocational rehabilitation.  In Re Epp, W.C. No. 3-999-840 
(ICAP, Feb.12, 2002).  In ascertaining a claimant’s degree of disability an ALJ may 
consider the effect of the industrial injury in conjunction with a number of factors 
that include the claimant’s age, education, work experience and the availability of 
work that the claimant can perform.  In Re Hoffman, W.C. No. 4-991-822 (ICAP, 
Sept. 23, 2002).



5. A claimant must demonstrate that his industrial injuries constituted a 
“significant causative factor” in order to establish a claim for PTD.  In Re Olinger, 
W.C. No. 4-002-881 (ICAP, Mar. 31, 2005).  A “significant causative factor” requires 
a “direct causal relationship” between the industrial injuries  and a PTD claim.  In Re 
of Dickerson, W.C. No. 4-323-980 (ICAP, July 24, 2006); see Seifried v. Industrial 
Comm’n, 736 P.2d 1262, 1263 (Colo. App. 1986).  The preceding test requires the 
ALJ to ascertain the “residual impairment caused by the industrial injury” and 
whether the impairment was  sufficient to result in PTD without regard to subse-
quent intervening events.  In Re of Dickerson, W.C. No. 4-323-980 (ICAP, July 24, 
2006).  Resolution of the causation issue is a factual determination for the ALJ.  Id.

6. As found, Claimant has failed to demonstrate by a preponderance of 
the evidence that he has suffered a loss of earning capacity or efficiency in some 
substantial degree in a field of general employment.  Specifically, Claimant has not 
demonstrated a direct causal relationship between his right upper extremity condi-
tion and his claim for PTD.  Initially, ALJ Friend reopened Claimant’s case and ter-
minated PTD benefits in a March 30, 2007 Order.  He relied on vocational testing, 
Claimant’s educational background, the credible testimony of vocational expert Ms. 
Kratzer and the medical opinion of Dr. Roth.  Claimant now seeks  PTD benefits 
based on the worsening of his right arm condition.

7. As found, Claimant did not report or seek treatment for an overuse 
injury to his  right arm and shoulder for a nine-year period from 1997 until 2006.  He 
began seeking treatment for his right upper extremity when Respondent sought an 
independent medical examination and investigated his PTD claim.  Dr. Machanic 
attributed Claimant’s  CRPS condition to his original July 17, 1989 industrial injury 
and recommended a comprehensive pain management program.  He noted that 
overuse caused Claimant’s  right arm condition.  However, Dr. Machanic’s opinion is 
not persuasive because Respondent demonstrated at the hearing before ALJ 
Friend that Claimant had good use of his  left arm and thus was not limited to using 
only his right arm.  More importantly, Dr. Roth credibly explained that Claimant did 
not suffer from cumulative trauma disorder to his  right arm because he did not re-
port activities of a sufficient magnitude that would exceed normal use of his  right 
arm.  Dr. Roth commented that the record lacks sufficient evidence to demonstrate 
that Claimant used his  right arm with sufficient force or repetition to produce in-
creased degenerative changes.

8. As found, vocational expert Dan Best and occupational therapist Pat 
McKenna testified that Claimant could not work and was thus permanently and to-
tally disabled.  However, their testimony is not persuasive because they simply reit-
erated their opinions from the hearing before ALJ Friend.  Ms. McKenna discounted 
the surveillance video because videos  “are so doctored in terms of what they por-
tray.”  In contrast, the record reveals that Claimant has completed 91 college cred-
its, obtained a high GPA and is only three classes short of receiving an associate’s 
degree.  Dr. Roth also explained that he would not change the medical restrictions 
he had imposed at the first hearing.  He explained that the medical records did not 



reveal any new information that would suggest a worsening of Claimant’s industrial 
injury.  Finally, Dr. Roth persuasively explained that Claimant does  not suffer from 
CRPS because he has  not satisfied either of the tests specified in Colorado’s 
Workers’ Compensation Guidelines.  Finally, as explained by Dr. Roth, Claimant’s 
right arm presentation is suspect because he engaged in a similar presentation with 
his left hand that lacked credibility as demonstrated in the surveillance video.  
Therefore, a review of a number of factors  suggests that Claimant has not estab-
lished that his right arm condition constitutes a significant causative factor in his re-
quest for PTD benefits.

Medical Maintenance Benefits

 9. To prove entitlement to medical maintenance benefits, a claimant 
must present substantial evidence to support a determination that future medical 
treatment will be reasonably necessary to relieve the effects  of the industrial injury 
or prevent further deterioration of his condition.  Grover v. Industrial Comm’n., 759 
P.2d 705, 710-13 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 
P.2d 609, 611 (Colo. App. 1995).  Once a claimant establishes the probable need 
for future medical treatment she “is  entitled to a general award of future medical 
benefits, subject to the employer's right to contest compensability, reasonableness, 
or necessity.”  Hanna v. Print Expediters, Inc., 77 P.3d 863, 866  (Colo. App. 2003); 
see Karathanasis v. Chilis Grill & Bar, W.C. No. 4-461-989 (ICAP, Aug. 8, 2003).

 10. The preceding principle recognizes that, even after an admission is 
filed, the claimant still bears the burden of proof to establish entitlement to specific 
medical benefits.  In Re Wilkinson, W.C. No. 4-674-582 (ICAP, Oct. 26, 2007).  A 
respondent’s admission that an injury occurred and that medical treatment was re-
quired “cannot be construed as a concession that all conditions and treatment that 
occur after the injury were caused by the injury.”  Id.  Based on subsequent medical 
reports a respondent may thus assert that a claimant did not “establish the thresh-
old requirement of a direct causal relationship between the on-the-job injury and the 
need for medical treatment.  Snyder v. Industrial Claim Appeals Office, 942 P.2d 
1337, 1339 (Colo. App. 1997).  Whether a claimant has presented substantial evi-
dence justifying an award of Grover medical benefits  is one of fact for determination 
by the Judge.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 919 
P.2d 701, 704 (Colo. App. 1999).

 11. As found, Claimant has failed to present substantial evidence to sup-
port a determination that future medical treatment will be reasonably necessary to 
relieve the effects  of his industrial injury or prevent further deterioration of his  condi-
tion.  Claimant has failed to establish a direct causal connection between his  indus-
trial injury and a need for future medical treatment.  Claimant testified that he suf-
fers  from worsening depression, nerve pain and right arm pain.  However, Claimant 
did not report or seek treatment for an overuse injury to his  right arm and shoulder 
for a nine-year period from 1997 until 2006.  Dr. Roth credibly testified that Claimant 
does  not suffer from CRPS and that his right arm presentation was volitional, ex-



treme and exaggerated.  Although Claimant had initially obtained treatment from 
ATP Dr. Basse, he did not return to her for maintenance treatment but instead con-
sulted private physician Dr. Solano.  Dr. Solano then referred Claimant to other 
medical providers and he underwent multiple surgeries  on his  right shoulder, elbow 
and wrist.  Therefore, any causal connection between Claimant’s current condition 
and his 1989 industrial injury is attenuated and speculative.  Claimant has thus not 
demonstrated that he is entitled to receive medical maintenance benefits.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

1. Claimant’s request for PTD benefits is denied and dismissed.

2. Claimant’s request for medical maintenance benefits is denied and 
dismissed.

3. Any issues not resolved in this  Order are reserved for future determi-
nation.

DATED: August 24, 2009.                  Peter J. Cannici  Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-657-763

ISSUES

 The following issues were raised for consideration at hearing:

1. Whether Claimant suffered a compensable injury;
2. Whether Respondents should be permitted to withdraw its admission of liability; and 

3. Whether Claimant proved by a preponderance of the evidence that she is perma-
nently totally disabled. 

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings 
of Fact are entered.

1. Claimant is  a 50-year-old immigrant worker from Mexico who arrived 
in the United States 13 years ago.  She was last employed as a housekeeper for 
two years with the Employer in Dillon, Co.  



2. Claimant has  a 7th grade education in Mexico.  Claimant studied Eng-
lish and secretarial arts  in her last year of school.  Before coming to work in the 
United States, she worked at an assembly factory.  In this country, she has  worked 
only as  a housekeeper for ten years, except for six months in food preparation at a 
restaurant.

3. Claimant speaks  limited English, having learned this as a house-
keeper.  She was able to communicate completion or availability of clean rooms to 
the management by saying “vacant, clean” or to the guests  “room clean?”  She tes-
tified she communicates in public settings such as at a store with cashiers and un-
derstands more than she can speak.  Dr. Oberheide, her primary treating physician 
and family physician, testified by deposition that he has  known her for many years 
and Claimant prefers that he speak to her in Spanish even though the doctor be-
lieves that his Spanish is more limited than Claimant’s English.  

4. During her two years with the Employer, Claimant supervised other 
housekeepers who, like her, were also immigrant Spanish-speaking individuals.

5. On June 13, 2004, a year prior to the injury, which is  the subject of 
this hearing, Claimant fell down steps while working for the Employer.  In this fall, 
she sprained her right ankle and contused her right iliac crest, which was later di-
agnosed as a lumbar contusion. On September 28, 2004, she was placed at MMI, 
returned to full duty and referred to chiropractic treatment for lower back pain as 
maintenance care. 

6. The injury, which is  the subject of this claim, occurred on April 11, 
2005. Claimant was rolling a laundry cart full of wet towels and sheets.  The cart got 
“stuck” causing her to fall.  As her knee went down, her upper body went back-
wards, extending her neck and falling on her back with left leg under her.  She was 
unable to get up off the floor.  An ambulance was called, the paramedics arrived 
and placed her on a backboard and her neck was immobilized. 

7. Claimant was taken to St. Anthony’s Hospital in Frisco.  There she 
complained of pain on the right side of her neck and in her upper and lower back.  
X-rays of Claimant’s cervical, thoracic and lumbar spine, chest, right hand and left 
knee were taken.  Her diagnoses were cervical strain, exacerbation of low back in-
jury, and left knee and right hand contusion.  She was given discharge instructions 
for neck strain and back strain contusion and was  told to follow up with her workers’ 
compensation physician.

8. Claimant credibly testified after the injury she was  in pain and was 
unable to work full time.  Her hours were reduced to 4 to 5 hours per day, 4 days 
per week and she was  directed to rest three days per week.  She requested that 
the Employer refer her to a workers’ compensation doctor and Claimant was told 
that the Insurer had not answered the report of the accident.  



 9. Claimant testified that she continued working with pain without being 
able to see a workers’ compensation doctor.  Her supervisor told her she should go 
to her own personal physician, Dr. James Oberheide, because at that time, the In-
surer had not admitted or denied the claim.  Claimant testified credibly that, on July 
18, 2005, she saw Dr. Oberheide and told him that she was having neck, low back 
and hand pain as a result of the work injury.

10. Upon examination, Dr. Oberheide noted that Claimant complained of 
low back pain and hip pain radiating occasionally to both thighs.  He considered her 
back pain as an acute exacerbation of her previous back injury.  During this visit, 
the doctor had none of Claimant’s prior medical records.

 11. On her second visit to Dr. Oberheide on July 27, 2005, she took her 
emergency room records for the doctor’s  review.  Dr. Oberheide noted that she had 
thoracic, cervical and lumbar spine x-rays and was thought to have an “acute lum-
bar strain.”  Dr. Oberheide noted that he saw her the previous week and that he 
also “thought that she had a persistent lumbar strain.”  He did not comment on the 
cervical or  thoracic strain or knee contusion even though he was aware that x-rays 
had been done.  At the July 27th appointment, the doctor reported that the Celebrex 
Claimant was prescribed helped her pain symptoms.  The record does not indicate 
whether Claimant had an interpreter present.  

 12. On August 4, 2005, Dr. Oberheide saw Claimant again.  Claimant tes-
tified that she could hardly move from her neck down to her waist.  Dr. Oberheide 
noted that she was not improving and recommended an MRI of her low back where 
he believed her pain was localized.  There was no record of an interpreter and no 
mention of her neck pain, which Claimant testified by that time was immobilizing. 
 
 13. On January 19, 2006, Dr. Oberheide noted that Claimant has chronic 
low back and neck pain and depression.  He also noted that the MRI, which was 
ordered was not done because the Insurer denied authorization.  

 14. Claimant testified that she did not treat with a physician from August 
4, 2005, through January 19, 2006, because she had no money to pay her doctor.  
Each appointment with Dr. Oberheide was $120.00 and her hours  had been cut at 
work.  Before the April 11, 2005, injury, Claimant was not depressed.  Also, she 
never had any symptoms from her degenerative neck condition before April 11, 
2005.  The medical records  before the injury substantiate her testimony in this re-
gard.

15. Claimant testified credibly that she complained to Dr. Oberheide 
about her neck pain during the appointments with him on July 18, July 27, and 
August 4, 2005.  However, the doctor’s medical notes do not mention Claimant’s 
neck complaints.  However, in his  March 21, 2008, deposition, Dr. Oberheide was 
asked about the absence of any documentation concerning Claimant’s neck symp-
toms from his  earlier records, Dr. Oberheide testified credibly that there was a 



communication issue because he spoke some Spanish and Claimant spoke some 
English but she preferred that he speak in Spanish with her.  Dr. Oberheide admits 
that there were “some real communication issues here from the get-go, from the 
beginning of the case.” 

 16. On February 1, 2006, Claimant returned to Dr. Oberheide tearfully 
complaining of right neck and upper thoracic pain radiating into her lumbar spine.  
The doctor recommended an MRI of the cervical spine and continued her on Lexa-
pro for depression and Celebrex for pain.

 17. The Insurer admitted liability for medicals  only on February 15, 2006.    
Claimant was authorized for the cervical MRI.

 18. On March 1, 2006, Claimant met with Dr. Oberheide who reviewed 
the cervical MRI results, which showed spinal stenosis at C3-4.  He referred Claim-
ant to Dr. Scott Raub for an orthopedic evaluation.

 19. Dr. Raub saw Claimant on March 22, 2006.  He reviewed her cervical 
MRI and opined that she had severe central stenosis  at C3-4 and C4-5 and moder-
ate central stenosis at C5-6, which predated her work injury. Dr. Raub opined that, 
“the fall could have exacerbated her underlying condition”.  He recommended that 
Claimant see a neurologist to address possible developing myelopathy and spinal 
cord abnormalities  shown in the MRI.  He also recommended a MRI for her thoracic 
spine and her lumbar spine.  He also suggested a referral to a spine surgeon.  

 20. Claimant had a neurological evaluation with Dr. Scott Emery on June 
8, 2006.  Her son assisted with interpretation.  Claimant reported the accident with 
the laundry cart getting stuck and her falling backwards, describing an extension of 
her neck in the accident without numbness or neurological deficits afterwards.  She 
reported that after the accident she had pain in her thoracic and lumbar regions and 
weakness in her hands, particularly, in her right hand and arm and her left hip and 
leg.  Her symptoms worsened with walking and shifting from one position to an-
other.  She described occipital headaches and neck discomfort without radiation 
and ant-like and pins and needles sensations throughout her right upper extremity 
and left lower extremity.  His neurological examination shows brisk lower extremity 
reflexes, Hoffmann’s reflex on the left but only modest hip flexor weaknesses with-
out other lower extremity cortical spinal findings and/or non-segmental weakness 
and sensory disturbance in the right upper extremity.  Although the doctor believed 
there may be some augmentation and pain behaviors described in the notes from 
Dr. Raub and Dr. Oberheide, his examination suggested the presence of mild mye-
lopathy, worsening with a normal spinal cord signal and very small AP canal diame-
ters.  He recommended surgery and on causation her believed that although she 
had significant pre-existing stenosis prior to the fall, Claimant’s  symptoms sug-
gested a decompression of a previously asymptomatic stenosis  by a fall involving 
neck extension. 



 21. Claimant then had a surgical consultation with Dr. Todd Peters. On 
June 27, 2006, Claimant complained of a falling injury with neck and low back pain, 
which had evolved into mostly neck and right arm pain with weakness, numbness 
and tingling into her right arm.  The doctor examined her, reviewed the MRI films 
and recommended a three level discectomy and decompression and cervical plat-
ing.  

 22. Claimant had surgery on July 27, 2006.  The pre-operative and post-
operative diagnoses were central stenosis at C3-4, C4-5, C5-6 and herniated nu-
cleus pulposus at C5-6.  In addition to the fusion with central decompression, the 
doctor performed a right-sided foraminal decompression at C5-6 with “removal of a 
large piece of herniated disc.”  

 23. On August 7, 2006, the Insurer admitted liability for TTD from the date 
of surgery.  

 24. Two months post-surgery, Claimant’s pain in her bilateral upper ex-
tremities was  significantly improved with residual numbness on her right side and 
her hand.  She was advised that her numbness, tingling and weakness could take 
weeks, months or years to resolve.  

 25. Three months post-operatively, Claimant numbness and weakness in 
her right hand continued.  She was again advised that her numbness, tingling and 
weakness could take weeks, months, or years to resolve.
 

26. On October 18, 2006, Claimant was seen by Dr. Peters who noted 
that the surgery had improved her neck pain but she continued to have pain down 
her arm with excessive activity and tremors.  He stated that the surgery was under-
taken for the purpose of arresting her symptoms from her cervical stenosis and 
myelopathy to prevent her from getting worse.  He opined that Claimant’s upper ex-
tremity symptoms of pain, weakness, and tremors were residual.  He ordered a 
MRI to rule out residual compression.  

 27. On December 12, 2006, Claimant met again with Dr. Peters to dis-
cuss the results  of her MRI.  Her residual symptoms continued while the MRI 
showed a significant amount of myelomalacia with a bulging disc at C6-7, more on 
the right, which is below the fusion.  Dr. Peters  advised Claimant that the myelo-
malacia and the symptoms may be permanent, but there may be improvement in a 
year or two.  Claimant was continued on physical therapy.

 28. On December 19, 2006, because of Claimant’s right upper extremity 
disability, Dr. Peters wrote Claimant a prescription for a weighted fork and spoon, a 
rocker knife, a plate gourd, scoop bowl with suction bottom, one-handed paring 
board, a button hook, and adapted cup. 



 30. On January 12, 2007, Dr. Peters also wrote Claimant a prescription 
for a compression garment for her right upper extremity for edema management.    

 31. Claimant returned to Dr. Peters on January 23, 2007, stating that she 
was not better and continued with tremors in her right arm.  He referred her to Alan 
Zacharias, a neurologist, to address her tremors.  

 32. On February 20, 2007, Claimant was seen by Dr. Zacharias.  He be-
lieved he was experiencing a form of segmental, spinal myoclonus as a direct result 
of her encephalomalacia in her cervical spinal cord.  He prescribed Klonopin for her 
tremors, which Claimant testified keeps the tremors under control.  At the sugges-
tion of the doctor, she discontinued the Klonopin for a few days to see whether the 
tremors would return and they did; therefore, she is now required to remain on 
Klonopin for maintenance.  Dr. Zacharias advised her that returning to normal was 
not expected regarding her other symptoms of numbness, weakness and neuro-
pathic pain.  

 33. Claimant returned her to Dr. Peters on March 27, 2007.  The Klonopin 
had improved her tingling and shaking in her arm as well as the numbness.  She 
was complaining of bad migraine-type headaches  and pain down the right side into 
her rib region.  The doctor recognized the permanency of her symptoms and was 
hoping that the symptoms would improve with time.  The doctor determined that 
Claimant was healed from the cervical fusion surgery and found her at MMI to be 
followed neurologically and by her primary care physician.  He assigned permanent 
restrictions of maximum five pounds lifting, repetitive lifting, carry and pushing, and 
limited kneeling, squatting, climbing, and crawling.  

 34. Claimant was referred to Dr. James A. Bachman for a permanent im-
pairment rating on April 2, 2007.  He said she was a healthy appearing female and 
assigned a 14% right arm, 14% whole person for decreased range of motion in her 
neck and 12% cervical spine impairment based on Table 53 for a final whole person 
rating of 24%.  He also gave her a restriction of “no use of right arm.” 

 35. On April 23, 2007, Respondents admitted liability for a 24% whole 
person rating while represented by counsel, H. Andrew Rzepiennik, Esq. 

 36. Asked to comment on Dr. Bachman’s  restrictions at his deposition, Dr. 
Oberheide opined that Claimant should have greater restrictions than the restric-
tions imposed by Dr. Bachman. Dr. Oberheide alo opined that Claimant could not 
return to work as a housekeeper.  

 37. Dr. Pitzer conducted an independent medical evaluation on two oc-
casions of the Claimant.  He testified at hearing that he first opined that he did not 
believe Claimant’s cervical injury was related to her April 11, 2005, accident, princi-
pally because the original accident had not been serious.  There were no immedi-
ate neurological symptoms from her neck documented in the records.  There was a 



gap in the medical records of neck complaints from the accident until January 19, 
2006.  Lastly, there was no documentation of a traumatic injury to the cervical MRI.  

38. After the first evaluation, he offered the opinion that Claimant could 
not return to her previous employment as  a housekeeper, work in fast food estab-
lishments or cafeterias.  Following review of a video taken of Claimant going to 
Walmart for 24 minutes in which she picked up medication in a small bag and did 
not buy or carry out anything else, Dr. Pitzer changed his  opinion and stated that 
she could return to housekeeping and work at fast food restaurants and do light 
duty work with her right arm.  Dr. Oberheide also reviewed the videos and dis-
agreed with Dr. Pitzer’s opinion that the videos showed that she exaggerated her 
symptoms and therefore she could do more with her right arm.  The videos showed 
her walking around and he was never told she could not walk nor had she said that 
she could not walk or stand around.  The video did not show any information that 
he had not observed before.  The fact that she used her right arm to touch her face 
periodically did not add anything to his  knowledge.  He never said that Claimant 
had no motion in her right arm.  

39. The Court agrees that with Dr. Oberheide that the video in question 
does not show any significant, repetitive or sustained use of Claimant’s right arm.  
The video submitted at the last half of the hearing shows no use of the right arm.  

40. Regarding causation, Dr. Oberheide opined in his  deposition that 
Claimant’s fall aggravated Claimant’s  cervical spine condition.    Dr. Raub opined 
that  Claimant’s fall could have aggravated her underlying condition.  Dr. Emery 
also opined that Claimant’s underlying condition became symptomatic due to the 
accidental extension of her neck during the work related fall and was asymptomatic 
prior to her fall.  Dr. Yamamoto also opined that although Claimant has a significant 
pre-existing spinal condition, she was asymptomatic prior to April 11, 2005.  He be-
lieves her accident aggravated her spinal condition and made it symptomatic. Dr. 
Pitzer’s  opinion that no trauma such as a disc herniation occurred because the 
MRIs  only show bulging is  contradicted by Dr. Peter’s operative report, which states 
that he removed a large piece of herniated disc.  

41. The Court finds the opinions of Drs. Oberheide, Raub, Emery and 
Yamamoto on causation and Dr. Peter’s  operative notes more credible and persua-
sive than the opinions offered by Dr. Pitzer.

42. Respondents submitted the testimony and report of Dr. Stephen Moe.  
Dr. Moe’s psychiatric opinions  are found not to be relevant because Claimant’s 
psychiatric condition is currently under control by maintenance medication and is 
not advanced by Claimant as a basis for permanent total disability. 

43. Claimant offered the opinions and testimony of Gail Pickett of Summit 
Vocational Consultants who testified that based on Claimant’s age, education, work 



experience, limited English ability, and physical restrictions of 5 pounds bilateral 
maximum lift assigned by the surgeon, Dr. Peters, or 5 pounds assigned on her 
right arm by her treating physician, Dr. Oberheide, Claimant is unable to earn any 
wages in her labor market of Summit County.

44. David Zierk, Psy.D., also testified on behalf of Claimant.  He agreed 
with Gail Pickett and disagreed with Respondents’ vocational expert Roger Ryan.  
Dr. Ryan testified that based on Dr. Pitzer’s restrictions, Claimant is able to earn 
wages.  Mr. Ryan did not use the restrictions imposed by Dr. Peters, Dr. Bachman 
or Dr. Oberheide.  Mr. Ryan’s labor market survey did not inform any of the em-
ployers he contacted that Claimant is only able to lift up to 5 pounds with her right 
arm.

45. The Court finds the opinions of Ms. Pickett and Dr. Zierk more credi-
ble than that of Mr. Ryan. 

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of 
Law are entered.

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Section  8-40-101, et seq., C.R.S., is  to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation.  Section 8-40-102(1), C.R.S.  Claimant shoulders 
the burden of proving by a preponderance of the evidence that his injury arose out 
of the course and scope of his employment.  Section 8-41-301(1), C.R.S.; see City 
of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence 
is  that which leads the trier-of-fact, after considering all of the evidence, to find that 
a fact is  more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers’ compensation case must be interpreted neutrally, 
neither in favor of the rights  of claimant nor in favor of the rights of respondents. 
Section 8-43-201, C.R.S.  ).  When a pre-existing condition is aggravated by an 
employee’s work, the resulting disability is a compensable industrial disability. Sub-
sequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. 1990).

2. Claimant established by a preponderance of the evidence that she 
suffered a work injury while pushing a cart of laundry on April 11, 2005.   Claimant’s 
testimony about the mechanism of injury and the medical reports of Dr. Peters, Dr. 
Bachman and Dr. Oberheide are more credible and persuasive than the evidence 
presented by Respondents.  Claimant proved that it is more probably true than not 
that the cause of Claimant’s  condition was caused by her slip and fall injury on April 
11, 2005, when the spinal stenosis was asymptomatic before for the injury and 
symptomatic  after the accident. 



 3. Under the applicable law, claimant is permanently and totally disabled 
if she is unable to "earn any wages in the same or other employment."  Section 
8-40-201(16.5)(a), C.R.S.  The term "any wages" means more than zero wages.  
See Lobb  v. Industrial Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); 
McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995). The 
claimant's commutable labor market or other similar concepts that depend upon 
the existence of employment that is reasonably available to the claimant under his 
or her particular circumstances must be considered.  Weld County School Dist. 
Re-12 v. Bymer, 955 P.2d 550 (Colo. 1998).

 4. To prove permanent total disability, claimant is  not required to estab-
lish that an industrial injury is  the sole cause of her inability to earn wages.  How-
ever, the claimant must demonstrate that the industrial injury is a "significant causa-
tive factor" in her permanent total disability.  Seifried v. Industrial Commission, 736 
P.2d 1262 (Colo. App. 1986). It is not sufficient that an industrial injury create some 
disability that ultimately contributes to permanent total disability.  Seifried requires 
the claimant to prove a direct causal relationship between the precipitating event 
and the disability for which the claimant seeks benefits.  Lindner Chevrolet v. Indus-
trial Claim Appeals Office, 914 P.2d 496 (Colo. App. 1995), rev 'd on other grounds; 
Askew v. Industrial Claim Appeals Office, 927 P.2d 1333 (Colo. 1996). If the claim-
ant's permanent total disability is the result of an independent, intervening, nonin-
dustrial condition, then the industrial injury may not be a significant causative factor.  
Post Printing and Publishing Co. v. Erickson, 94 Colo. 382, 30 P.2d 327 (1934); 
Heggar v. Watts-Hardy Dairy, 685 P.2d 235 (Colo. App. 1984); but see, Varra v. Mi-
cro Motion, W.C. No. 3-980-567 (Industrial Claim Appeals Office, May 27, 
1994)(timing of the onset of the nonindustrial disability is not dispositive) and Buster 
v. Walt Witt, W.C. Nos. 3-962-930 & 3-975-719 (ICAO, March 27, 1992)(permanent 
total disability award for combination of industrial injury and subsequent symptoms 
of preexisting latent congenital condition).  

 5. The credible and persuasive evidence presented at hearing by 
Claimant established that the April 11, 2005, work injury and the surgical proce-
dures that followed this injury are a "significant causative factor" in Claimant’s per-
manent total disability.  Furthermore, considering the totality of the evidence, it is 
concluded that Claimant’s physical limitations in conjunction with her limited educa-
tion, work experience, and English language skills, make her permanently totally 
disabled.   Also in this regard, Claimant’s  testimony and the testimony and medical 
reports of Dr. Zerck and Ms. Pickett were more credible and persuasive than that of 
Dr. Ryan.     

ORDER

 It is therefore ordered that:



1. Claimant proved that she suffered a compensable work injury on April 11, 2005; 
and
2. Respondents shall be liable to Claimant for PTD.  
3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
4. All matters not determined herein are reserved for future determination.

DATED:  August 21, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-746-958

ISSUES

 The issues determined herein are disfigurement, temporary total disability 
benefits from October 31, 2008, through December 15, 2008, permanent partial 
disability benefits, safety rule violation, and responsibility for termination.

FINDINGS OF FACT

1. Claimant sustained a work-related injury to the fingers on his left hand and to his 
left wrist on January 6, 2008.  Claimant’s hand was caught in an auger he was servicing 
while in the course and scope of his employment with Employer. Claimant sustained one 
continuous and long injury stretching from his left hand to his wrist and up into his left fore-
arm. Dr. Eskestrand, in order to relieve a necrotic infection, opened up and cleaned the 
two wounds in the left thenar area (hand near the thumb), performed a carpal tunnel re-
lease (forearm) and opened up and cleaned the subcutaneous and fascial areas of the 
distal forearm (wrist). Claimant’s injury  functionally limits him from his forearm down. 

2. Employer’s Employee Handbook identifies prohibited conduct that will result in dis-
ciplinary action up to and including termination of employment. Violating safety rules is a 
prohibited act set forth in the Handbook. Employer’s Employee Handbook provides that 
“[e]mployees must comply with established safety rules and policies at all times.” Claimant 
attended safety meetings regarding Employer’s “lock-out, tag-out” procedures on July 15, 
1998, April 26, 1996, April 17, 1995, April 19, 1994, and April 20, 1993. Claimant testified 
that he was aware of the Employer’s “lock-out and tag”  safety policy.

3. Claimant had repeatedly “locked-out and taged” the unit supplying electricity to the 
auger Claimant was repairing on January 6, 2008. After testing the auger and finding it in-



operable, Claimant thought he could quickly stick his hand in the auger to fix the problem 
without going back to “lock-out and tag” the auger. The auger moved when Claimant stuck 
his hand in the auger resulting in injury to the fingers on his left hand and left wrist.

4. Jacobson, the general manager for Employer, credibly testified that had Claimant 
performed the “lock-out and tag” procedure the electrical unit supplying electricity to the 
auger, the auger would not have moved and Claimant would not have been injured on 
January 6, 2008, while servicing the auger.

5. Claimant willfully violated Employer’s “lock-out and tag” safety rule.

6. Claimant received temporary total disability benefits from January 7, 2008, through 
February 24, 2008. Claimant returned to work for Employer on February 25, 2008. Insurer 
stopped paying Claimant temporary total disability benefits upon Claimant’s return to work. 

7. Claimant received a written warning on January 7, 2008, for his violation of Em-
ployer’s “lock-out and tag” safety policy. The written warning specifically advised Claimant 
that failure to follow Employer’s safety rules, policies, and procedures in the future would 
result in his termination.

8. Claimant was terminated on October 30, 2008, for violating Employer’s safety poli-
cies regarding operation of the manlift. Claimant rode on the outside of the manlift on Oc-
tober 29, 2008, when another employee was in the manlift. Employer’s manlift policy pro-
vides that only one person may ride in the manlift at one time. The policy further provides 
that you are to ride in the manlift, and not on the outside. 

9. Claimant was present for a safety meeting on October 6, 2008, when the policies 
and procedures regarding the manlift were discussed. Claimant was aware of the Em-
ployer’s safety policy regarding operation of the manlift. Claimant was responsible for his 
termination.

10. Dr. Eskestrand, the authorized treating physician, placed Claimant at maximum 
medical improvement on December 16, 2008. Dr. Eskestrand gave Claimant a 27% im-
pairment rating for the injury Claimant sustained to his left thumb. This converts to a 15% 
hand impairment rating. Dr. Eskestrand gave Claimant a 34% impairment rating for the in-
jury Claimant sustained to his left index finger. This converts to a 7% hand impairment rat-
ing. Dr. Eskestrand gave Claimant a 34% impairment rating for the injury Claimant sus-
tained to his left middle finger. This converts to a 7% hand impairment rating. Dr. Eskes-
trand gave Claimant a 31% impairment rating for the injury Claimant sustained to his left 
ring finger. This converts to a 3% hand impairment rating. Dr. Eskestrand gave Claimant a 
28% impairment rating for the injury Claimant sustained to his left small finger. This con-
verts to a 3% hand impairment rating. Claimant’s total hand impairment rating based upon 
combining the ratings for the injuries sustained to Claimant’s fingers is 35%. 



11. Dr. Eskestrand found that Claimant had a loss of range of motion in his wrist as a 
result of his injury and assigned Claimant a 9% impairment rating.

12. Claimant did not receive separate injuries to his hand and his wrist. He sustained 
one injury to his hand and wrist. 

13. Claimant has scars on his left hand and wrist as a result of his January 6, 2008, 
compensable injury and treatment.

CONCLUSIONS OF LAW

1. Temporary total disability benefits shall be reduced by fifty percent where the injury 
results from the employee’s willful failure to obey any reasonable rule adopted by the em-
ployer for the safety of the employee. Section 8-42-112(1)(b), C.R.S.,

2. Claimant was aware of Employer’s safety policy regarding the “lock-out and tag” 
procedure before performing equipment maintenance. Claimant willfully violated the Em-
ployer’s safety rule when he put his hand into the auger knowing that he had not per-
formed the “lock-out and tag” procedure. Claimant would not have sustained an injury to 
his left hand and wrist on January 6, 2008, had he performed the  “lock-out and tag” pro-
cedure on unit supplying electricity to the auger before putting his hand in the auger. 

3. Claimant argues that he did not “lock-out and tag” because the work could be done 
quicker if he did not do so, and thereby benefiting Employer. Claimant cites City of Las 
Animas v. Maupin, 804 P.2d 285, 286 (Colo.App. 1990). In that case, the Court of Appeals 
upheld an order that did not reduce benefits where it was found that the claimant could not 
have completed his assigned task without violating a safety rule. Here there is no persua-
sive evidence that Claimant could not have accomplished his task if he had followed the 
“lock-out and tag” procedure. Maupin does not apply to the facts of this claim. 

4. Insurer may reduce Claimant’s temporary disability benefits by fifty percent. 

5. Temporary total disability benefits continue until the employee returns to regular or 
modified employment. Section 8-42-105(3)(b), C.R.S. Insurer correctly terminated tempo-
rary total disability benefits upon Claimant’s return to work on February 25, 2008.

6. When a temporarily disabled employee is responsible for termination, the resulting 
wage loss shall not be attributable to the on-the-job injury. Sections 8-42-105(4) and 8-42-
103(1)(g), C.R.S. Whether a claimant is responsible for his termination is a factual issue 
for determination by the Judge. Padilla v. Digital Equip. Corp., 902 P.2d 414 (Colo.App. 
1994). A finding of responsibility for termination requires a volitional act or the exercise of a 
degree of control by Claimant over the circumstances leading to his termination. Id.



7. Claimant had been given a written warning on January 7, 2008, for violating Em-
ployer’s safety policies. The written warning provided that failure to follow Employer’s 
safety policies and procedures in the future would result in Claimant’s termination. Claim-
ant was aware of Employer’s safety policy regarding operation of the manlift. Claimant 
volitionally chose to ride on the outside of the manlift when it was occupied by another 
employee. Claimant exercised a degree of control over the circumstances leading to his 
termination on October 29, 2008. Insurer is not liable for temporary disability benefits after 
that date.  

8. When an injury results in permanent medical impairment, and the employee has an 
injury or injuries enumerated in the schedule, the employee shall be limited to medical im-
pairment benefits as specified the schedule of injuries. Section 8-42-107(1), C.R.S.

9. Claimant’s impairment and functional limitation should not be divided at the wrist 
and separated into two different impairments. Claimant’s injury is one continuous injury 
impacting the function of the extremity starting at the forearm and extending distally. 
Claimant has suffered injury to his upper extremity. The injury should be compensated as 
35% of the arm at the shoulder. Section 8-42-107(2)(b), C.R.S.  

10. Claimant has sustained a serious permanent disfigurement that is normally ex-
posed to public view. Claimant is entitled to additional compensation for that disfigurement. 
Section 8-42-108(1), C.R.S. Based upon Claimant’s date of injury, maximum disfigurement 
benefits allowable is $4,000.00. Claimant should received addition compensation in the 
amount of $3,000.00.

11. At the commencement of the hearing, the parties agreed that Claimant should be 
reimbursed for 4,106.66 miles to travel to medical appointments. Some of that mileage has  
been paid. The parties agreed to work it out. This matter shall remain open for considera-
tion of that issue should be parties not be able to work it out. 

ORDER

 It is therefore ordered that:

1. Insurer may reduce Claimant’s temporary disability benefits by fifty percent for 
Claimant’s willful violation of a safety rule. 

2. Insurer shall pay Claimant temporary total disability benefits from January 7, 2008, 
to February 24, 2008. Claimant was responsible for the termination of his employment on 
October 30, 2008, and Claimant’s request for temporary disability after that date is denied. 

3. Insurer shall pay Claimant additional compensation in the amount of $3,000.00 for 
disfigurement.



DATED: August 24, 2009    Bruce C. Friend, Judge
 Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-783-028

ISSUES

1. Did Claimant prove by a preponderance of the evidence that he sustained a com-
pensable injury in the course and scope of his employment with Respondent-Employer? If 
so, is Claimant entitled to temporary total disability?
2. Did the Respondent-Employer provide the names of two physicians to the Claimant 
so that he could choose one to treat with for the work related injury? If not, may Claimant 
designate his own authorized treating physician?

FINDINGS OF FACT

1. Claimant worked for Respondent-Employer as an auto body painter, primarily work-
ing on large motor homes and diesel trucks. He had been doing bodywork for 40 years 
and had never injured his back before. The parties stipulated that Claimants average 
weekly wage is $609.93 and the temporary total disability (TTD) rate is $406.62 
2. On January 23, 2009, Claimant was asked to assist some other employees in mov-
ing a Ford Excursion from the parking lot into the garage. The vehicle was not running and 
needed to be pushed. Claimant was one of three people pushing from the rear of the vehi-
cle. They were joined by one more individual, who steered and pushed from the driver’s 
side door area.
3. Claimant and the others had to push the Excursion up a slight incline approximately 
60-75 feet into the garage. The Excursion is a very large SUV similar in size to a GMC 
Yukon. 
4. Claimant experienced a pain in the area just around the beltline when he was push-
ing the vehicle but did not think much of it at the time. When he finished putting the Excur-
sion in the garage, both Claimant and a co-worker remarked at how difficult it was, but 
Claimant was not aware that he had suffered an injury that would ultimately need treat-
ment. 
5. Claimant has not had any prior treatment to his back in the 40 years he had worked 
in this industry. He had experienced aches and pains from time to time, but these always 
went away. Claimant felt that if you were not sore at the end of the day you were not work-
ing. 
6. Claimant was able to set his own schedule of jobs within the confines of the 
Respondent-Employer’s requirements, which were that he would finish jobs within the time 



frames that they required. Thus, Claimant was free to choose what order he did things and 
he could pick lighter or easier tasks if he needed to do so. On the day in question, he 
completed the day doing relatively light work. He rested all weekend and then on Monday 
did light work to give his back a chance to get better.  
7. On Tuesday, January 27, 2009, four days after he was originally hurt, Claimant was 
not any better so he reported the injury to his employer, Mike A., and requested that he be 
allowed to see a physician.  The employer representative, Gerry A., testified that she re-
ferred him to CCOM in Canon City. She said that she did not provide the names of two 
physicians or clinics so that he could choose which one he wanted to go to for treatment. 
Mike A said that the Claimant pointed to his side when asked what hurt. The Employer’s 
First report of Injury is dated January 27, 2009, 4 days after the date of injury.
8. Claimant went to CCOM where he was seen by a Physician’s Assistant, Steve 
Quackenbush. He reported that on January 23, 2009 he was pushing an SUV with some 
other employees and sustained an injury. He thought the area of injury was his left lower 
abdomen, but also remarked that he was experiencing pain in his left lower quadrant. He 
was put on restrictions of no lifting, pushing, pulling, carrying over 5 pounds. On the next 
visit to CCOM, the Claimant complained more of low back pain, with radiation into his legs. 

9. The Employer was unable to accommodate the 5-pound restrictions. Claimant has 
not worked since January 27, 2009.  He remains on 5-pound restrictions. Claimant stated 
that he has not received any medical treatment since February 24, 2009. He was told by 
CCOM that the carrier was not authorizing any further treatment. The CCOM medical re-
cords for February 24, 2009, indicate that he had been scheduled for an epidural injection 
and had been referred to a pain clinic by CCOM. He was not able to complete either of 
these referrals. 
10. No physician has rendered an opinion that the injuries suffered by the Claimant to 
his abdominal area and low back were not work related. 
11. Claimant continues to have pain in his low back and numbness down his left leg. 
He has not had any medical treatment since February and has indicated that he wishes to 
be treated by Dr. Jack Rook. 
12.  Claimant has not received any unemployment or had any income since the date of 
injury. 
13.  Claimant’s employer indicated that he wanted all injuries reported on the day that 
they occurred. Claimant reported the injury within 4 days of when it occurred as required 
by statute. He stated that he did not believe he had suffered an injury worth reporting on 
the day that it occurred, but did report it at the time that he realized it might be the type of 
injury that would require treatment by a physician.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of liti-
gation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving entitlement 
to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A preponder-
ance of the evidence is that which leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 



P.2d 792 (1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of claimant nor in favor of the rights of respondents.  Section 
8-43-201, supra.
2. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, 
Civil 3:16 (2005).   A Workers' Compensation case is decided on its merits.  Section 8-43-
201, supra.  The Judge's factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).
3. Here the Administrative Law Judge specifically finds that Claimant has met his bur-
den of proving he sustained an injury to his lower back and abdomen that occurred in the 
course and scope of his employment. The Employer’s First report of Injury is dated Janu-
ary 27, 2009, 4 days after the date of injury, so it is clear that Claimant timely reported the 
injury. There has been no testimony from any physician or other medical provider that dis-
putes Claimant’s belief that he suffered an injury to his low back and abdomen herein.
4. The Respondent-Employer referred the Claimant to CCOM for medical treatment 
but failed to provide the names of two physicians for Claimant to review so that he could 
choose an authorized treating doctor. While they provided the name of the clinic, there is 
no evidence that Claimant even got to see a physician. The only medical records are 
those from a Physician’s Assistant, Steve Quackenbush. Given the obvious failure to com-
ply with the statute, requiring that two names be provided, it is found that the right of selec-
tion passed to the Claimant and that he is free to choose his authorized treating physician. 
Even if the Respondents had provided the names of two physicians it is found that the Re-
spondents terminated treatment for non-medical reasons when they denied the Claimant 
the opportunity to have the epidural and see the pain management specialist that was rec-
ommended by CCOM in their report dated February 24, 2009.        
5. CRS 8-43-404 (5) (a) (I) (A) states:  

In all cases of injury, the employer or insurer shall provide a list of  at least 
two physicians or two corporate medical providers or at least one physician 
and one corporate medical provider, where available, in the first instance, 
from which list an injured employee may select the physician who attends 
said injured employee.  The two designated providers shall be at two distinct 
locations without common ownership.  If there are not two providers at two 
distinct locations without common ownership within thirty miles of  each 
other, then an employer may designate two providers at the same location 
or with shared ownership interests.  Upon request by an interested party to 
the workers' compensation claim, a designated provider on the employer's 
list shall provide a list of  ownership interests and employment relationships, 
if any, to the requesting party within five days of the receipt of  the request.  If 
the services of  a physician are not tendered at the time of injury, the em-
ployee shall have the right to select a physician or chiropractor.  For pur-
poses of  this section, "corporate medical provider" means a medical organi-
zation in business as a sole proprietorship, professional corporation, or 
partnership.



6. Here, there has been no testimony from the Respondents that would indicate that 
there was compliance with the above statute, therefore the employee here has the right to 
select a physician or chiropractor.

ORDER

It is therefore ordered that:

1. Respondent-Insurer shall pay to the Claimant Temporary Total Disability beginning 
January 28, 2009 and continuing until terminated by operation of law.
2. Claimant may designate his choice of authorized treating physician. 
3. Respondents are liable for all reasonable necessary and related treatment to 
claimant’s abdomen and low back as deemed necessary by the Claimant’s new author-
ized treating physician or his referrals.
4. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
5. All matters not determined herein are reserved for future determination.
DATE: August 25, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-773-537

ISSUES

•  Whether Claimant sustained an injury to her right shoulder while in the course and 
scope of her employment;
•  Whether Claimant is entitled to medical benefits to treat the injury; and 
•  Whether Claimant is entitled to temporary total disability benefits. 

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact:

1. Claimant works for Employer as a resident care specialist and is a certified nurse 
assistant (CNA).  On July 13, 2008, Claimant worked a night shift that ended at 6:00 a.m.  
Claimant testified that sometime between 5:15 and 5:30 a.m., she felt pain in her right 
shoulder and collarbone as a result of leaning on her right arm while cranking a patient’s 
bed with her left arm.  

2. Claimant testified that later during the same shift, she felt pain in her right shoulder 
when emptying the trash and linen cart.  She described the cart as double-sided and 
stated that she felt pain when pulling a bag of linens. Claimant testified that bags of linen 
can get heavy, but provided no description of the bag she lifted on July 13, 2008.  



3. In the incident report Claimant completed on July 13, 2009, she stated that after the 
initial onset of pain while cranking up the bed, the pain subsided until she lifted a trash bag 
to take it outside at which point the pain was along her collarbone and top outer side of 
right shoulder.  Claimant provided no description of the weight of the linens or trash she 
claims caused her shoulder pain.    

4. Claimant sought medical attention with Dr. Robert Fillion the next day on July 14, 
2008.  She reported to Dr. Fillion that she was “cranking up the bed” and then lifting a bag 
of garbage which exacerbated right chest and shoulder pain. Dr. Fillion noted tenderness 
to palpation over the right AC joint, negative O’Brien sign, and negative rotator cuff sign.  
He further noted absence of tenderness to palpation at the pectoralis or supraspinatus 
musculature.  

5. Claimant saw Dr. Fillion on July 28, 2008.  He noted that Claimant had tenderness 
in the parascapular musculature including the trapezius and supraspinatus and absence of 
restricted range of motion of the right arm compared with the left.  Dr. Fillion’s notes felt 
that Claimant was improving.  

6. In his treatment notes dated August 25, 2008, Dr. Fillion indicated that Claimant’s 
symptoms were out of context with her exam as she displayed decreased range of motion 
in the bilateral shoulders.  He further noted that on July 28, 2008, Claimant showed signs 
of improvement, but now states that she needs an MRI.  Claimant refused trigger injec-
tions and a physical therapy referral.  It is inferred that Dr. Fillion began to question Claim-
ant’s description of her symptoms compared to the physiologic findings.  

7. The MRI taken on September 9, 2008, revealed a right rotator cuff and labral tear 
as well as degenerative changes.  Dr. Fillion referred Claimant to Dr. Darrel Fenton who 
surgically repaired Claimant’s right rotator cuff on January 12, 2009.   

8. Claimant suffered from similar symptoms following an incident in June 2007.  Al-
though Claimant testified that she did not specifically seek treatment for this problem, the 
medical record dated June 7, 2007, reflects her first subjective complaint as, “ . . . pain to 
the right shoulder radiating down to the elbow.”   The objective examination revealed ten-
derness to palpation at the right AC joint and notable tenderness with elevation of the right 
arm above the shoulder height.  Her pain level was noted as 3 out of 10 with 10 reflecting 
unbearable pain.

9.  Claimant’s shoulder pain continued through June 29, 2007, when she returned to 
her personal physician or physician’s assistant.  The medical records reflect improvement 
in her pain and range of motion although her pain level was noted as 5 or 6 out of 10 with 
10 reflecting unbearable pain.   

10. Claimant testified that her shoulder symptoms subsided and that she was essen-
tially pain free within one to two weeks of her first visit to the physician’s assistant.  She 



further testified that she had no problems with her shoulder between June 29, 2007, and 
July 13, 2008.  

11. None of the medical treatment notes prepared by Dr. Fillion or Dr. Fenton reflect 
that the Claimant reported prior right shoulder and AC joint pain although she suffered 
from such pain one year earlier.  

12. On December 18, 2008, Dr. Allison Fall performed a record review on behalf of Re-
spondents.  Dr. Fall opined that supporting oneself with the right arm bent at the elbow 
would not cause a rotator cuff or labral tear nor aggravate any pre-existing condition.  Dr. 
Fall further opined that lifting a bag of trash or linens could not have caused or aggravated 
the internal derangement in Claimant’s right shoulder.  

13. Dr. Fall observed Claimant’s testimony at hearing.  Specifically, Dr. Fall observed 
Claimant describe and demonstrate her mechanism of injury during the hearing.  Dr. Fall 
reiterated her opinion that Claimant’s act of leaning on her right arm while cranking a bed 
with her left arm did not cause a right rotator cuff or labral tear nor did it aggravate or ex-
acerbate any pre-existing condition.  Dr. Fall also admitted that she could not pinpoint the 
exact activity that could have caused Claimant’s shoulder condition, but that it could have 
happened as a result of in the incident in June 2007.

14. Dr. Fall opined that the absence of symptoms for approximately one year, as 
Claimant described, does not suggest that there was no shoulder pathology or injury pre-
sent.  Dr. Fall further testified that the degenerative changes seen in the September 2008 
MRI would have been present prior to July 13, 2008.  

15. Based on the evidence in the record, Claimant has failed to establish that it is more 
probably true than not that she sustained an injury to her right shoulder while in the course 
and scope of her employment.  As Dr. Fall persuasively testified, leaning on one’s arm 
would not cause a rotator cuff and labral tear nor would it have aggravated any pre-
existing condition. Furthermore, Claimant has not established that lifting a bag of linens 
caused or aggravated a rotator cuff and labral tear.  In the incident report, Claimant spe-
cifically reported that she was lifting a bag of trash to take it outside whereas she testified 
that she was lifting a bag of linens.  She also reported to Dr. Fillion that she was lifting gar-
bage.  This represents an important discrepancy given the potential weight differences be-
tween a bag of linens and bag of trash.  Moreover, Claimant never reported to anyone that 
she was lifting linens until she testified during the hearing.  Claimant also never reported to 
either of her workers’ compensation physicians that she suffered from similar symptoms in 
the same body part one year earlier.  Claimant testified that she did not specifically seek 
treatment for her prior shoulder pain, yet she returned to the physician’s assistant for follow 
up and her pain complaints appeared as the chief complaint in the medical record of June 
7, 2007. Accordingly, Claimant’s testimony and version of the events leading to her injury 
lacks credibility.  

CONCLUSIONS OF LAW



1. A claimant in a Workers’ Compensation claim has the burden of proving entitlement 
to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponder-
ance of the evidence is that which leads the trier of fact, after considering all of the evi-
dence, to find that a fact is more probably true than not.  Page v. Clark, 529 P.2d 792 
(Colo. 1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of the claim-
ant nor in favor of the employer’s rights.  Section 8-43-201, C.R.S. A Workers’ Compensa-
tion case is decided on its merits.  Section 8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the issue 
involved; the Judge does not need to address every piece of evidence that might lead to a 
conflicting conclusion, or he has rejected evidence contrary to the findings as unpersua-
sive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 
3:16 (2005).  

4. For a claim to be compensable under the Act, a claimant has the burden of proving 
that she suffered a disability that was proximately caused by an injury arising out of and 
within the course and scope of employment. §8-41-301(1)(c) C.R.S.; In re Swanson, W.C. 
No. 4-589-645 (ICAP, Sept. 13, 2006). Proof of causation is a threshold requirement that 
an injured employee must establish by a preponderance of the evidence before any com-
pensation is awarded. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. 
App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998). The question 
of causation is generally one of fact for determination by the Judge. Faulkner, 12 P.3d at 
846.

5. A pre-existing disease or susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the pre-existing disease or infir-
mity to produce a disability or need for medical treatment. Duncan v. Industrial Claim Ap-
peals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990). However, the mere occurrence of symptoms at work does not require 
the ALJ to conclude that the duties of employment caused the symptoms, or that the em-
ployment aggravated or accelerated any pre-existing condition. Rather, the occurrence of 
symptoms at work may represent the result of or natural progression of a pre-existing con-
dition that is unrelated to the alleged injury. See F.R. Orr Construction v. Rinta, 717 P.2d 
965 (Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 (August 18, 2005). The 
question of whether the claimant met the burden of proof to establish the requisite causal 
connection is one of fact for determination by the ALJ. City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000).



6. As found, Claimant failed to prove by a preponderance of the evidence that she 
sustained an injury while in the course and scope of her employment.  Dr. Fall persua-
sively testified that leaning on one’s arm would not cause a rotator cuff and labral tear nor 
would it have aggravated any pre-existing condition. 

7. Claimant has also not established that lifting a bag of linens caused or aggravated 
a rotator cuff and labral tear in her right shoulder.  In the incident report, Claimant specifi-
cally reported that she was lifting a bag of trash to take it outside whereas she testified that 
she was lifting a bag of linens.  She also reported to Dr. Fillion that she was lifting garbage.  
This represents an important discrepancy given the potential weight differences between a 
bag of linens and bag of trash.  Moreover, Claimant never reported to anyone that she was 
lifting linens until she testified during the hearing.  Claimant also never reported to either of 
her workers’ compensation physicians that she suffered from similar symptoms in the 
same body part one year earlier.  Claimant testified that she did not specifically seek 
treatment for her prior shoulder pain, yet she returned to the physician’s assistant for follow 
up and her pain complaints appeared as the chief complaint in the medical record of June 
7, 2007. Accordingly, Claimant’s testimony and version of the events that allegedly caused 
her injury lacks credibility. 

8. In light of these findings and conclusions the remaining issues need not be ad-
dressed.  

ORDER

 It is therefore ordered that Claimant’s claim for workers’ compensation bene-
fits under the Colorado Workers’ Compensation Act is denied and dismissed.  

DATED:  August 25, 2009

Laura A. Broniak  Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-782-171

ISSUES

¬ Did claimant prove by a preponderance of the evidence that he sustained a right 
knee injury or occupational disease arising out of the course and scope of his employ-
ment?
¬ Did claimant prove by a preponderance of the evidence that he is entitled to medi-
cal and temporary disability benefits?
¬ Did respondents prove by a preponderance of the evidence that claimant should be 
penalized for late reporting of his injury?



FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters  the following find-
ings of fact:

1. Employer operates a trash/refuse collection business.  Maupin is employer’s senior 
district manager.  Claimant has worked some 19 years for employer as a truck driver.  
Claimant’s shift started at 5:00 a.m. and ended at 5:00 p.m.  Claimant contends that the 
degenerative meniscus tear he developed in his right knee is work-related.  The Judge 
adopts the stipulation of the parties in finding claimant’s average weekly wage is 
$1,112.00.
2. Claimant drove a roll-off type truck, hauling large containers.  Claimant’s duties in-
volved repeated climbing and descending of 2 steps to access the cab of the truck during 
numerous stops during the workday.  Claimant also used his right lower extremity to oper-
ate the accelerator and brake pedals of the truck.  Around 8:00 a.m. on September 16, 
2008, claimant developed acute right knee pain while driving one of employer’s trucks.  
There was no discrete, inciting event, other than pain when performing his general driving 
duties.  Claimant’s right knee pain persisted and worsened through the remainder of his 
shift, such that, by 5:00 p.m. on September 16th, claimant was unable to walk without limp-
ing.
3. Claimant testified to the following: When claimant finished his shift on September 
16th, his supervisor, Bosman, observed him limping toward the office.  Mr. Bosman asked 
claimant what was the matter.  Claimant responded that he developed a sharp pain in his 
right knee while driving. Mr. Bosman asked claimant if he was going to take care of it (his 
knee). Mr. Bosman did not refer claimant for medical attention.
4. Mr. Bosman denied the above interaction with claimant on September 16th.  Claim-
ant implies through his testimony that Mr. Bosman, as a reasonably prudent supervisor 
under these circumstances, should have inquired whether claimant’s knee condition was 
work-related. Claimant however never reported a right knee injury to Mr. Bosman because, 
at the time, he was unaware of the probable compensable nature of his right knee condi-
tion.  Even if the Judge credits claimant’s testimony over that of Mr. Bosman, there was no 
persuasive evidence otherwise showing that Mr. Bosman should have recognized the 
compensable nature of claimant’s knee condition on September 16th when claimant was 
unaware he might have a work-related knee claim.
5. Claimant’s testimony that he experienced an acute onset of severe right knee pain 
while driving a truck for employer on September 16th is credible and supported by what he 
reported to his primary care physicians (PCP).  Claimant reported to Physicians Assistant 
Timothy Marshall, PA, on September 16, 2008, that he experienced a sudden onset of 
sharp right knee pain while at work.  On September 24, 2008, PCP Tim Holcomb, M.D., 
examined claimant’s right knee and indicated that it was a work-related condition because 
it began to hurt at work.  Dr. Holcomb instructed claimant to rest his knee and noted claim-
ant would be unable to drive and climb in and out of his truck.
6. Claimant applied for leave under the Family Medical Leave Act and for short-term 
disability benefits.  Dr. Holcomb verified claimant’s medical disability. 



7. The Judge credits Mr. Maupin’s testimony in finding:  Claimant visited Mr. Maupin in 
late December of 2008 and told him that he had no money and needed to get back to work 
because his disability benefits had expired.  Claimant told Mr. Maupin that his knee contin-
ued to bother him.  When Mr. Maupin questioned whether claimant had a medical release 
to return to work, claimant told him no physician had released him.  Claimant grabbed his 
back and told Mr. Maupin he had a work-related back injury that employer never reported.  
Mr. Maupin asked employer’s operations manager, Noe, to investigate claimant’s lower 
back claim.  Mr. Noe checked employer’s records and learned that claimant had reported 
a lower back claim in 1999, had been referred for medical treatment, and had been re-
leased to return to his regular work with no lost time.  Claimant neither reported a right 
knee claim to either Mr. Maupin or Mr. Noe nor asked for a referral for medical attention.
8. Claimant eventually reported his right knee claim to employer.  There was no per-
suasive evidence otherwise showing that employer referred claimant for medical attention.  
The right to select a physician to treat his right knee condition thus passed to claimant.  
9. Claimant selected David W. Yamamoto, M.D., who eventually referred him for a 
magnetic resonance imaging (MRI) scan of his right knee, which he underwent on Febru-
ary 26, 2009.  Radiologist Susan P. Wu, M.D., interpreted the MRI as revealing a tear of 
the medial meniscus and degenerative disease of the articular cartilage of the patellofemo-
ral compartment of the right knee.
10. Claimant showed it more probably true than not that his job activities caused, inten-
sified, or, to a reasonable degree, aggravated his degenerative right knee condition, result-
ing in a tear of the medial meniscus.  The Judge infers from Dr. Yamamoto’s records that 
claimant’s right knee condition is degenerative.  Crediting his testimony, claimant’s acute 
right knee pain occurred as a result of his driving activities, which included climbing in and 
out of his truck and operating the accelerator and brake pedals.  Claimant’s job activities 
thus aggravated or intensified his degenerative right knee condition.  Claimant’s date of 
onset of disability is September 16, 2008.
11. Claimant showed it more probably true than not that Dr. Yamamoto’s treatment is 
alike authorized and reasonably necessary to cure and relieve claimant of the effects of his  
right knee injury.  
12. Claimant showed it more probably true than not that restrictions from his right knee 
condition prevent him from performing his regular work driving trucks for employer.  As 
found, on September 24, 2008, Dr. Holcomb instructed claimant to rest his knee and noted 
claimant would be unable to drive and climb in and out of his truck. Crediting claimant’s 
testimony, Dr. Holcomb’s restrictions precluded him from performing his regular work of 
driving trucks for employer on September 17, 2008, and from October 3, 2008, ongoing.  
13. There was no persuasive evidence showing that claimant should be penalized for 
late reporting of his right knee claim.    

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the Judge draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability 
and medical benefits  to injured workers at a reasonable cost to employers, without 



the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the bur-
den of proving by a preponderance of the evidence that his  injury arose out of the 
course and scope of his employment.  Section 8-41-301(1), supra; see City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights  of claimant nor in favor of the rights of respondents.  
Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness  (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contra-
dicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation 
case is  decided on its merits.  Section 8-43-201, supra.  The Judge's factual find-
ings  concern only evidence that is dispositive of the issues involved; the Judge has 
not addressed every piece of evidence that might lead to a conflicting conclusion 
and has  rejected evidence contrary to the above findings as unpersuasive.  See 
Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

A. Compensability:

Claimant argues he has proven by a preponderance of the evidence that he 
sustained a right knee injury or occupational disease arising out of the course and 
scope of his employment.  The Judge agrees.

An injury or occupational disease is compensable under the Act if incurred 
by an employee in the course and scope of employment.  § 8-41-301(1)(b), supra; 
Price v. ICAO, 919 P.2d 207 (Colo. 1996).  Claimant must show a connection be-
tween the employment and the injury such that the injury has  its origin of the em-
ployee’s work-related functions, and is sufficiently related to those functions to be 
considered part of the employment contract.  See Madden v. Mountain W. Fabrica-
tors, 977 P.2d 861 (Colo.  1999).

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational dis-
ease" is defined by  §8-40-201(14), supra, as: 

[A] disease which results  directly from the employment or the condi-
tions under which work was performed, which can be seen to have 
followed as a natural incident of the work and as a result of the expo-
sure occasioned by the nature of the employment, and which can be 
fairly traced to the employment as a proximate cause and which 



does not come from a hazard to which the worker would have 
been equally exposed outside of the employment. 

(Emphasis added).  This section imposes additional proof requirements beyond 
that required for an accidental injury by adding the "peculiar risk" test; that test re-
quires that the hazards associated with the vocation must be more prevalent in the 
work place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 
P.2d 819 (Colo. 1993).  The existence of a preexisting condition does not defeat a 
claim for an occupational disease.  Id.   A claimant is  entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that 
occupational exposure to a hazard is a necessary precondition to development of 
the disease, the claimant suffers from an occupational disease only to the extent 
that the occupational exposure contributed to the disability.  Id.  Once claimant 
makes such a showing, the burden shifts to respondents to establish both the exis-
tence of a non-industrial cause and the extent of its contribution to the occupational 
disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).

Here, claimant showed it more probably true than not that his job activities 
caused, intensified, or, to a reasonable degree, aggravated his degenerative right 
knee condition, resulting in a tear of the medial meniscus.  Claimant thus proved by 
a preponderance of the evidence that he sustained a compensable occupational 
disease type injury while working for employer, with a date of onset of September 
16, 2008.  

As found, claimant’s right knee condition is degenerative.  The Judge cred-
ited claimant’s  testimony in finding that his acute right knee pain occurred as a re-
sult of his driving activities, which included climbing in and out of his truck and op-
erating the accelerator and brake pedals.  Claimant’s job activities  thus caused, in-
tensified, or aggravated his degenerative right knee condition, resulting in a tear of 
the medial meniscus.

The Judge concludes that claimant’s  right knee claim should be compensa-
ble under the Act.

B. Medical and Benefits:

 Claimant argues he has proven by a preponderance of the evidence that he 
is entitled to medical benefits.  The Judge agrees.

 Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgi-
cal supplies, crutches, and apparatus as may reasonably be needed 
at the time of the injury … and thereafter during the disability to cure 
and relieve the employee from the effects of the injury.



Respondents thus are liable for authorized medical treatment reasonably neces-
sary to cure and relieve the employee from the effects  of the injury.  Section 8-42-
101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  Authorization refers to the physician's legal authority to treat the injury at re-
spondents' expense, and not necessarily the reasonableness of the particular 
treatment.  Popke v. Industrial Claim Appeals Office, 944 p.2d 677 (Colo. App. 
1997). Section 8-43-404(5), supra, allows the employer the right in the first instance 
to designate the authorized treating physician; the right to select however passes to 
claimant where the employer fails to designate in the first instance.  Rogers v. In-
dustrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  

 The Judge found claimant showed it more probably true than not that Dr. 
Yamamoto’s treatment is alike authorized and reasonably necessary. 

As found, the right to select a physician to treat his right knee condition 
passed to claimant when employer failed to refer him for medical treatment.  Claim-
ant selected Dr. Yamamoto, who became claimant’s authorized treating physician.  
The Judge found Dr. Yamamoto’s treatment and MRI referral reasonably necessary 
to cure and relieve claimant of the effects of his right knee injury.  

   The Judge concludes insurer should pay, pursuant to fee schedule, for the 
February 26, 2009, MRI and for medical treatment provided by Dr. Yamamoto.  

C. Temporary Disability Benefits:

 Claimant argues he has proven by a preponderance of the evidence that he 
is entitled to temporary disability benefits.  The Judge agrees.

 To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in 
an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  
Section 8-42-103(1)(a), supra, requires claimant to establish a causal connection 
between a work-related injury and a subsequent wage loss in order to obtain TTD 
benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term disability, connotes two 
elements:  (1) Medical incapacity evidenced by loss or restriction of bodily function; 
and (2) Impairment of wage earning capacity as  demonstrated by claimant's inabil-
ity to resume his  prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  
There is no statutory requirement that claimant establish physical disability through 
a medical opinion of an attending physician; claimant's testimony alone may be suf-
ficient to establish a temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 
(Colo. App. 1997).  The impairment of earning capacity element of disability may be 
evidenced by a complete inability to work, or by restrictions which impair the claim-
ant's ability effectively and properly to perform his regular employment.  Ortiz  v. 
Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).



Claimant showed it more probably true than not that restrictions from his 
right knee condition prevent him from performing his regular work driving trucks for 
employer. Claimant thus proved by a preponderance of the evidence that he is enti-
tled to TTD benefits.  

As found, on September 24, 2008, Dr. Holcomb instructed claimant to rest 
his knee and noted claimant would be unable to drive and climb in and out of his 
truck. The Judge credited claimant’s testimony in finding that Dr. Holcomb’s restric-
tions precluded him from performing his regular work of driving trucks for employer 
on September 17, 2008, and from October 3, 2008, ongoing.  

The Judge concludes that insurer should pay claimant TTD benefits for Sep-
tember 17, 2008, and from October 3, 2008, ongoing pursuant to statute.  Because 
the Judge found no persuasive evidence showing that claimant should be penal-
ized for late reporting of his right knee claim, respondents’s claim for penalties for 
claimant’s alleged late reporting should be denied and dismissed.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. Claimant’s right knee claim is compensable under the Act.  

2. Insurer shall pay, pursuant to fee schedule, for the February 26, 
2009, MRI and for medical treatment provided by Dr. Yamamoto.  

3. Insurer shall pay claimant TTD benefits for September 17, 2008, and 
from October 3, 2008, ongoing pursuant to statute.  

4. Insurer may offset claimant’s TTD benefits to the extent allowed by 
statute.  

5. Respondents’s claim for penalties for claimant’s alleged late reporting 
of his right knee claim is denied and dismissed.

6. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

7. Issues not expressly decided herein are reserved to the parties for 
future determination.

DATED:  _August 25, 2009__     Michael E. Harr,  Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO



WORKERS’ COMPENSATION NO. WC 4-774-383

ISSUE

 Whether Claimant has established by a preponderance of the evidence that 
he suffered a lower back injury during the course and scope of his employment with 
Employer on October 9, 2008.

STIPULATIONS

 The parties  agreed that, if Claimant suffered a compensable lower back in-
jury, he is entitled to the following:

1. Perry Haney, M.D. is the Authorized Treating Physician (ATP).  The 
treatment that Dr. Haney provided was reasonable and necessary to cure and re-
lieve the effects of the October 9, 2008 industrial injury;

2. Temporary Total Disability (TTD) benefits from October 16, 2008 
through January 19, 2009;

3. An Average Weekly Wage (AWW) of $1,181.35.

FINDINGS OF FACT

 1. Claimant worked for Employer as  a ground equipment mechanic.  His 
duties involved maintaining and servicing ground vehicles and equipment.

 2. In April 2003 Claimant sustained an industrial injury to his lower back.  
The case was captioned W.C. No. 4-588-370.  Claimant underwent conservative 
treatment with Robert Kawasaki, M.D.  The treatment included physical therapy and 
injections.  An MRI revealed that Claimant had degenerative changes at L3-4 and 
to some extent at L4-5.  The degenerative changes were unrelated to Claimant’s 
industrial injury.  Dr. Kawasaki determined that Claimant had suffered an SI joint 
dysfunction.  On September 23, 2003 Dr. Kawasaki concluded that Claimant 
reached Maximum Medical Improvement (MMI) without any restrictions or impair-
ment.

 3. On October 20, 2003 Respondent filed a Final Admission of Liability 
(FAL) consistent with Dr. Kawasaki’s determination.  Claimant did not object to the 
FAL and his claim closed.

 4. Claimant sought to reopen W.C. No. 4-588-370 based on a worsen-
ing of condition.  On June 25, 2008 ALJ Broniak conducted a hearing in the matter.  
ALJ Broniak concluded in an August 6, 2008 Summary Order that the matter should 
be reopened because Claimant’s SI joint dysfunction had worsened.  On August 
28, 2008 ALJ Broniak entered Findings  of Fact, Conclusions of Law and Order in 
the matter.



 5. Claimant subsequently visited Dr. Kawasaki regarding his  worsening 
SI joint dysfunction.  Dr. Kawasaki recommended an SI joint injection.  He advised 
Claimant that, if the injection did not significantly relieve his pain, the pain generator 
was more likely the L3-4 disk that was unrelated to the workers' compensation 
claim.  If the pain generator was the L3-4 disk, Claimant should undergo an 
epidural steroid injection under his  personal health insurance.  Dr. Kawasaki also 
referred Claimant to Jason Gridley, D.C. for chiropractic and acupuncture treatment 
of his SI joint dysfunction.  

6. Claimant later resumed full duty employment with Employer.  On Oc-
tober 9, 2008 Claimant was servicing a cargo loader and began to experience left-
sided lower back pain.  His  previous lower back pain had been primarily confined to 
his right side.

 7. Claimant testified that co-worker O’Brien had assisted him in servic-
ing the cargo loader.  He informed Mr. O’Brien that his lower back pain had in-
creased.  Mr. O’Brien then provided the following written statement:

I was working in the next work bay next to [Claimant’s] bay on Octo-
ber 9th.  [Claimant] was replacing couplers and bearings on the cargo 
loader outside rollers.  I helped lift the rollers to a suitable workbench 
to make it necessary to change the bearings.  [Claimant] told me he 
was in pain later in the shift.

 8. On October 10, 2008 Claimant visited Dr. Gridley for a follow-up ap-
pointment.  Claimant reported that his  pain levels had significantly increased.  
However, he was experiencing less pain in his left lower back and left SI region.  
Claimant did not report a work-related injury.

 9. On October 14, 2008 Claimant returned to Dr. Kawasaki for an 
evaluation.  Claimant reported that he was experiencing increased right-sided pain.  
Dr. Kawasaki noted that Claimant suffered tenderness in the right lower lumbar re-
gion, right gluteus and into the right hip area.  He diagnosed Claimant with chronic 
lower back pain, including right SI joint dysfunction, which was related to W.C. No. 
4-588-370.  Dr. Kawasaki also remarked that Claimant suffered from a right L3-4 
disk protrusion that was not related to his workers’ compensation claim.

 10. On October 15, 2008 Claimant reported his  October 9, 2008 injury to 
Employer.  Employer directed him to ATP Dr. Haney for medical treatment.

 11. On October 17, 2008 Claimant underwent an MRI of his lower back.  
The MRI revealed a moderate annular bulge at L4-5 with “associated left paracen-
tral and posterolateral broad-based disc extrusion and annular tear with left greater 
than right foraminal narrowing.”

12. Dr. Kawasaki continued to provide medical maintenance treatment to 
Claimant for his April 2003 industrial injury.  In an October 21, 2008 Progress Note 



Dr. Kawasaki remarked that Claimant’s  primary pain generator “is more discogenic 
stemming from the disk protrusion at L3-4, which was not related to this  Worker’s 
Compensation claim.”  He thus attributed Claimant’s condition to chronic, degen-
erative disk disease at L3-4.

 13. Dr. Haney subsequently gave Claimant a series of epidural steroid 
injections to relieve the symptoms associated with the October 9, 2008 incident.  
On December 17, 2008 Claimant visited Dr. Haney for an evaluation.  Dr. Haney 
concluded that Claimant had suffered a new industrial injury on October 9, 2008.  
He explained:

the patient now has a large left paracentral disc extrusion at L4-5 
which he had not had evidence of previously on MRI’s performed in 
2003 which showed no significant findings at L4-5 or in 2006 when 
there was more broad based bulge; therefore, it appears as if the pa-
tient indeed sustained a work-related injury on 9 October 2008 and 
continues to be restricted with regard to full work duties secondary to 
this injury which we are in the process of treating.

 14. On January 21, 2009 Dr, Haney determined that Claimant had 
reached MMI for his October 9, 2008 industrial injury.

 15. On February 16, 2009 Claimant underwent an independent medical 
examination with L. Barton Goldman, M.D.  Dr. Goldman conducted a physical ex-
amination, reviewed Claimant’s  medical records and considered Claimant’s MRI’s.  
He disagreed with Dr. Kawasaki’s  determination that the L3-4 left extrusion “would 
not be considered a work-related event.” Dr. Goldman also determined that Claim-
ant’s  degenerative disk disease at L4-5 was aggravated by the industrial incident 
on October 9, 2008.  He explained:

Although the 2006 MRI certainly shows degenerative changes at the 
L4-5 disk, I could not find within the radiology report or on my review 
of those films, evidence of an obvious annular tear or disk extrusion, 
which is  clearly well described in the 2008 MRI findings.  The extru-
sion is to the left and does correlate with a distinct change in the pa-
tient’s symptomatology to the left side of his back and hip region.  Ac-
cordingly, I determine, within a medical probability, that the patient did 
suffer a specific aggravation of a pre-existing degenerative disk con-
dition at the L4-5 level as a result of an occupation injury or disease, 
depending on how one might look at those 2 terms, on or around Oc-
tober 9, 2008.  

 16. On May 8, 2009 the parties conducted the evidentiary deposition of 
Dr. Kawasaki in this matter.  Dr. Kawasaki acknowledged that he had not previously 
viewed Claimant’s  October 17, 2008 MRI.  However, after reviewing the MRI at the 
deposition Dr. Kawasaki attributed any new findings on the MRI to various radiolo-
gists using different terminology.  He explained that a side-by-side analysis of MRI’s 



is  preferable because “one radiologist will call something a protrusion, and the next 
radiologist reading the same film will call it an extrusion.”

17. Dr. Kawasaki also testified that he disagreed with Dr. Goldman’s opin-
ion.  He concluded that Claimant did not suffer an industrial injury on October 9, 
2008.  Dr. Kawasaki noted that Dr. Goldman relied on the lack of left-sided degen-
erative changes in the 2006 MRI report.  He commented that both the 2006 and 
2008 MRI’s revealed evidence of a disk protrusion on the left side.  Dr. Kawasaki 
distinguished between cases in which there was a completely normal disk before 
an alleged injury and cases in which there was already protrusion toward the left 
side.  To determine how much change there had been would require a side-by-side 
comparison.

 18. On June 18, 2009 Dr. Goldman completed an addendum to his inde-
pendent medical examination report.  He acknowledged that there could be a 
“moderate amount of variation” between radiologists in defining disk bulging versus 
protrusions.  However, based on his experience and the medical literature “there is 
an extremely high inter observer reliability in defining extrusions as distinct from 
protrusions.”  Dr. Goldman explained that extrusions “indicate that a piece of annu-
lus fibrosis, typically with nuclear material, has ‘pinched off’ and either almost sepa-
rated or completely separated from the main body of the disk.”  Extruded disks also 
have a “neck” between the main disk and the extruded portion that is smaller in di-
ameter than the extruded fragment.  However, protruded disks have a “neck” that is 
wider than the protruded element.

 19. Based on medical records, a physical examination and the radiology 
reports, Dr. Goldman reiterated that Claimant “experienced an aggravation of his 
pre-existing lumbosacral degenerative disk disease on or around October 9, 2008 
resulting in the L4-5 left extruded disk” as evidenced in the October 17, 2008 MRI 
report.  He explained that the disk abnormality in the 2008 MRI is  “representative of 
a transition from a protrusion into an extruded type of pathology” and was much 
more progressive and larger than the small protrusion exhibited on the 2006 MRI.

 20. Claimant has established that it is more probably true than not that he 
suffered an injury to his lower back during the course and scope of his  employment 
on October 9, 2008.  The timeline surrounding the October 9, 2008 industrial injury 
reflects  that Claimant experienced a drastic and different increase in his symptoms 
following his work shift.  The witness statement of Patrick O’Brien in conjunction 
with the medical reports of doctors Gridley, Kawasaki and Haney substantiate 
Claimant’s increased pain symptoms.  More importantly, Dr. Goldman persuasively 
explained that Claimant suffered from degenerative disk disease as reflected in a 
2006 MRI.  However, the 2008 MRI revealed that Claimant’s job duties as a me-
chanic aggravated, accelerated, or combined with his pre-existing lumbosacral de-
generative disk disease to produce a L4-5 left extruded disk.

 21. Dr. Kawasaki disagreed with Dr. Goldman and determined that 
Claimant did not suffer an industrial injury on October 9, 2008.  He noted that radi-



ologists  are not consistent when characterizing extrusions and protrusions.  Dr. 
Kawasaki also stated that both the 2006 and 2008 MRI’s revealed evidence of a 
disk protrusion on the left side.  In contrast, Dr. Goldman commented that there is a 
high degree of reliability between radiologists when distinguishing extrusions from 
protrusions.  Dr. Goldman credibly remarked that extruded disks have a “neck” be-
tween the main disk and the extruded portion that is  smaller in diameter than the 
extruded fragment.  Protruded disks have a “neck” that is  wider than the protruded 
element.  The 2008 MRI revealed a transition from a protrusion into an extruded 
type of pathology that was much more progressive and larger than the small pro-
trusion on the 2006 MRI.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 
to assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden 
of proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, 
C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 
275 (Colo. App. 2004).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  §8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive 
of the issues involved; the Judge has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has the bur-
den of proving that he suffered a disability that was proximately caused by an injury 
arising out of and within the course and scope of employment.  §8-41-301(1)(c) 
C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of cau-
sation is a threshold requirement that an injured employee must establish by a pre-
ponderance of the evidence before any compensation is awarded.  Faulkner v. In-
dustrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. 



Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The question of causation is 
generally one of fact for determination by the Judge.  Faulkner, 12 P.3d at 846.

 5. A pre-existing condition or susceptibility to injury does not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment.  Duncan v. Industrial Claim Ap-
peals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a claimant ex-
periences symptoms while at work, it is for the ALJ to determine whether a subse-
quent need for medical treatment was caused by an industrial aggravation of the 
pre-existing condition or by the natural progression of the pre-existing condition.  In 
re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has established by a preponderance of the evi-
dence that he suffered an injury to his lower back during the course and scope of 
his employment on October 9, 2008.  The timeline surrounding the October 9, 2008 
industrial injury reflects that Claimant experienced a drastic and different increase in 
his symptoms following his work shift.  The witness statement of Patrick O’Brien in 
conjunction with the medical reports of doctors  Gridley, Kawasaki and Haney sub-
stantiate Claimant’s increased pain symptoms.  More importantly, Dr. Goldman per-
suasively explained that Claimant suffered from degenerative disk disease as re-
flected in a 2006 MRI.  However, the 2008 MRI revealed that Claimant’s  job duties 
as  a mechanic aggravated, accelerated, or combined with his pre-existing lumbo-
sacral degenerative disk disease to produce a L4-5 left extruded disk.

 7. As found, Dr. Kawasaki disagreed with Dr. Goldman and determined 
that Claimant did not suffer an industrial injury on October 9, 2008.  He noted that 
radiologists are not consistent when characterizing extrusions and protrusions.  Dr. 
Kawasaki also stated that both the 2006 and 2008 MRI’s revealed evidence of a 
disk protrusion on the left side.  In contrast, Dr. Goldman commented that there is a 
high degree of reliability between radiologists when distinguishing extrusions from 
protrusions.  Dr. Goldman credibly remarked that extruded disks have a “neck” be-
tween the main disk and the extruded portion that is  smaller in diameter than the 
extruded fragment.  Protruded disks have a “neck” that is  wider than the protruded 
element.  The 2008 MRI revealed a transition from a protrusion into an extruded 
type of pathology that was much more progressive and larger than the small pro-
trusion on the 2006 MRI.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

1. Claimant suffered a compensable injury to his lower back during the 
course and scope of his employment with Employer on October 9, 2008.



 2. Dr. Haney is Claimant’s ATP.  Respondents shall pay all of Claimant’s 
reasonable and necessary medical expenses subsequent to October 15, 2008 that 
are related to his October 9, 2008 lower back injury.

3. Claimant earned an AWW of $1,181.35. 

4. Claimant is entitled to TTD benefits from October 16, 2008 through 
January 19, 2009.

5. Any issues not resolved in this  Order are reserved for future determi-
nation.

DATED: August 26, 2009.     Peter J. Cannici  Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-786-781

ISSUES

¬ Did claimant prove by a preponderance of the evidence that she sustained an injury 
arising out of the course and scope of her employment?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters  the following find-
ings of fact:

1. Employer operates a retail store.  Employer hired claimant on June 20, 2006, to 
work pricing furniture and other goods.  In January of 2009, claimant worked in the produc-
tion room cleaning and sorting donated books to put out on the floor for sale.  According to 
claimant, this work required a lot of heavy lifting.   
2. Claimant testified to the following: Claimant was some 3 to 4 months pregnant on 
January 3, 2009.  Claimant testified that she lifted a tote (plastic box) containing books and 
twisted to set the tote down.  At that time, claimant experienced what she described a 
weird sensation of burning and tearing in the abdominal area, around her belly button.  
Claimant subsequently experienced a sense of nausea.  Claimant’s symptoms worsened 
over time.
3. On January 20, 2009, claimant was evaluated by her personal care physician, Phy-
sicians Assistant Denise Ogden, PA-C, at Swedish Family Medical Center.  Claimant com-
plained to PA-C Ogden of deep abdominal pain, worse with activity through the day.  While 
claimant testified she reported the tote-lifting incident to PA-C Ogden, claimant’s testimony 
is unsupported by the medical record.
4. Claimant visited her OB-GYN physician, Andrew Ross, M.D., on January 28, 2009.  
On the patient questionnaire, claimant answered that she had no abdominal symptoms.  



Dr. Ross observed the area around claimant’s belly button and diagnosed an umbilical 
hernia.  While claimant testified that she told Dr. Ross about the tote-lifting incident at 
work, this is inconsistent with what she reported in the patient questionnaire.  In addition, 
Dr. Ross referred claimant to her personal care physician for treatment.  Had claimant re-
ported a work-related mechanism of injury to him, Dr. Ross more likely would have re-
ferred claimant for follow-up with a workers’ compensation physician.
5. On February 2, 2009, claimant reported an injury to employer.  Employer referred 
claimant to Steve Danahey, M.D., who first examined her on February 10, 2009.  Claimant 
reported the following mechanism of injury:
a. She went to move a tote box and, in order to do this, she had to pull it up or lift it up 
and move it over.  She indicates that the tote box was very full with books and that she 
notes it was very heavy.  She says that at the time she did this, something in her abdomi-
nal area “felt weird”.  She reports that that evening, she had some nausea and emesis ….
6. This history of injury, while partly consistent with claimant’s testimony at hearing, 
represents the first time in the medical record that claimant is attributing her abdominal 
pain to lifting at work.  Claimant failed to provide a similar work-related history to either PA-
C Ogden or Dr. Ross at prior examinations.  Dr. Danahey agreed with the diagnosis of an 
abdominal wall hernia.  Dr. Danahey released claimant to return to light duty work. 
7.  Dr. Danahey referred claimant to Gerald Kirschenbaum for a surgical consultation 
on February 13, 2009.  Dr. Kirschenbaum recommended delaying surgical repair of claim-
ant’s umbilical hernia until after she delivered her child.
8. Dr. Danahey continued to periodically evaluate claimant.  On April 6, 2009, claimant 
reported to Dr. Danahey that the tote weighed more than she and that, at the time she 
lifted the tote at work, she experienced a burning, ripping, and tearing sensation.  These 
symptoms are much more dramatic than the weird sensation claiamtn first described to Dr. 
Danahey some 2 months earlier.  Claimant expanded and embellished upon that history.  
This April 6th history represents another inconsistency in what claimant was reporting to 
her physicians. 
9. At respondents request, Hugh Macaulay, III, M.D., performed a review of claimant’s 
medical records and answers to interrogatories.  Dr. Macaulay testified as an expert in Oc-
cupational Medicine.  Dr. Macaulay explained that an umbilical hernia occurs when ab-
dominal contents protrude through a defect in the abdominal wall around the umbilicus. Dr. 
Macaulay explained that umbilical hernias are uncommon, but typically develop in associa-
tion with pregnancy.  
10. Dr. Macaulay opined that claimant’s medical records are inconsistent with her claim 
that her umbilical hernia is work-related.  Dr. Macaulay explained that, when claimant pre-
sented to PA-C Ogden on January 20th with complaints of abdominal pain, PA-C Ogden 
attributed her symptoms to broad ligament pain normally associated with pregnancy.  This 
diagnosis tends to show claimant did not tell PA-C Ogden anything about pain from a tote-
lifting incident at employer.  According to Dr. Macaulay, Dr. Ross’s medical records from 
January 28th similarly fail to support a work-related mechanism of injury.   
11. Dr. Macaulay explained that claimant’s actual symptoms were inconsistent with the 
history of burning, ripping, and tearing symptoms claimant reported to Dr. Danahey on 
April 6th.  Dr. Macaulay explained that the symptoms claimant reported on April 6th typically 
would be associated with a history of nausea and vomiting; he further explained:



a. If that sort of history is given, then normally there is nausea, vomiting, emesis, it oc-
curs in … 10 percent of the patients, and normally it will get worse as opposed to maintain-
ing a relatively quiescent or stable sort of pattern, and that was not the pattern that she 
showed.  Normally, you would expect that it would be something that would intensify or 
worsen as the pregnancy progressed, intra-abdominal pressure increased, the laxity of the 
tissues became more prominent associated with pregnancy ….
12. Dr. Macaulay explained that claimant’s symptoms were atypical in that they re-
mained stable.  Dr. Macaulay further explained that claimant’s clinical course after January 
3, 2009, is inconsistent with claimant’s position that the tote-lifting incident caused the her-
nia:
a. [I]f [claimant had experienced a ripping and tearing sensation on January 3rd], she 
would have been extremely symptomatic, probably persistently symptomatic and 
probably worsening in condition and would have sought medical care, and that did not 
come to pass.  Though the mechanism is appropriate, the clinical course subsequent to 
[January 3rd] is not appropriate.
13. (Emphasis added).  Dr. Macaulay further reasoned in his report:
Her condition remained stable during the course of her pregnancy.  This would also 
support the contention that the umbilical hernia was found anecdotally and is 
not a progressive condition which would normally accompany an acute epi-
sode.

14. (Emphasis added).  
15. Dr. Macaulay indicated in his report that, based upon his review of claimant’s medi-
cal records from 2001 forward, it is unlikely claimant would have put off seeking medical 
attention had she experienced symptoms of burning and tearing; he wrote:
[Claimant] is  well familiar with the medical care system having been treated for mo-
tor vehicle accidents, gastrointestinal issues and psychiatric issues.  From the 
notes, she does not appear to have reticence to seek medical care.

16.   Dr. Macaulay opined it medically improbable that claimant’s umbilical hernia re-
sulted from lifting a tote of books at employer on January 3, 2009.  According to Dr. Ma-
caulay, epidemiological studies show claimant fits the typical profile for developing an um-
bilical hernia: She is a woman (woman are 3 to 5 times more likely to develop umbilical 
hernias than men); she had been pregnant before; and she developed the umbilical hernia 
around the beginning of the second trimester of her pregnancy.  Dr. Macaulay testified:
The medical probability is that this [umbilical hernia] is  a normal occurrence, and in 
an individual that is  independent of anything that happened at work, it is  more 
probably related to the vicissitudes of [multiple pregnancies] and age.

****

I do not see any relation between the work and the hernia.  The hernia does need 
to be repaired, but I believe it is medically improbable that it is related to the 
work. (Emphasis added).  

17. Dr. Macaulay’s medical opinion is based upon his analysis of claimant’s medical 
records and upon epidemiological studies regarding the incidence of umbilical hernias.  Dr. 



Macaulay’s medical opinion is credible, persuasive, and inconsistent with claimant’s story 
that she sustained an acute umbilical hernia while lifting the tote at work on January 3, 
2009.  Claimant’s story is improbable when weighed against Dr. Macaulay’s medical opin-
ion.  The Judge thus is unable to credit claimant’s testimony or story.  
18. Claimant failed to show it more probably true than not that her umbilical hernia con-
dition arose out of the course and scope of her employment on January 3, 2009.  The 
Judge credited the medical opinion of Dr. Macaulay in finding claimant’s testimony unreli-
able and lacking credibility.  

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the Judge draws the following conclu-
sions of law:

Claimant argues she has proven by a preponderance of the evidence that 
she sustained an umbilical hernia injury arising out of the course and scope of her 
employment.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability 
and medical benefits  to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the bur-
den of proving by a preponderance of the evidence that her injury arose out of the 
course and scope of her employment.  Section 8-41-301(1), supra; see City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights  of claimant nor in favor of the rights of respondents.  
Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness  (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contra-
dicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation 
case is  decided on its merits.  Section 8-43-201, supra.  The Judge's factual find-
ings  concern only evidence that is dispositive of the issues involved; the Judge has 
not addressed every piece of evidence that might lead to a conflicting conclusion 
and has  rejected evidence contrary to the above findings as unpersuasive.  See 
Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

Here, the Judge found claimant failed to show it more probably true than not 
that her umbilical hernia condition arose out of the course and scope of her em-
ployment on January 3, 2009.  Claimant thus failed to prove by a preponderance of 
the evidence that she sustained a compensable injury.  



The Judge credited the medical opinion of Dr. Macaulay over claimant’s tes-
timony in finding her story unreliable and lacking credibility.  The Judge concludes 
claimant’s claim for workers’ compensation benefits under the Act should be denied 
and dismissed.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

Claimant’s claim for workers’ compensation benefits under the Act is denied and 
dismissed.  

DATED:  _August 27, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-670-079

ISSUES

1. Did Claimant prove by a preponderance of the evidence that she is  per-
manently and totally disabled?

2. Did Claimant prove by clear and convincing evidence that the DIME 
physician erred in her assignment of permanent impairment?

3. Did the Respondents prove by a preponderance of the evidence that 
penalties should be imposed against Claimant pursuant to Section 8-43-404, 
C.R.S.?

FINDINGS OF FACT

1. Claimant’s date of birth is July 25, 1969. She began working for Em-
ployer as a clerk on September 24, 2005. Claimant’s  average weekly wage is 
$287.85.

2. Claimant sustained an admitted injury on November 17, 2005. Claimant 
was struck in the eye and nose by a plastic tile that had fallen from the tile mounting 



pole she was using to change gas prices. The tile weighed 13 to 14 ounces. Prior to 
the accident, Claimant typically wore sunglasses indoors.

3. Claimant was seen at the Penrose Emergency Room and diagnosed 
with a slightly depressed fracture of the inferior wall of the left frontal sinus. Claim-
ant underwent a CT head scan without contrast that demonstrated no acute inter-
cranial abnormality. Left periorbital soft tissue swelling was noted.

4. Claimant was seen later that day at Concentra. Dr. Keith Kersten’s as-
sessment was for concussion with no loss of consciousness, facial contusions and 
post-concussive syndrome. Dr. Kersten’s neurologic examination found no focal 
points. Claimant was noted to have a tender scalp and left periorbital edema. The 
remainder of Claimant’s head examination was unremarkable.

5. Dr. Edgar Galloway, ENT, examined Claimant on November 22, 2005. 
Dr. Galloway noted a small, minimally displaced left frontal sinus fracture. Claimant 
complained of some blurring of the vision on the left side, as well as  dizziness after 
bending and stooping. Neurological evaluation of Claimant’s higher integrative func-
tions demonstrated normal orientation, memory, attention span and concentration, 
language and fund of knowledge. 

6. Dr. Kersten examined Claimant on November 28, 2005. Claimant re-
ported improvement with pain. Dr. Kersten noted that Claimant was neurologically 
intact.

7. Dr. Galloway referred Claimant to Dr. Ron Pelton, an eye specialist. Dr. 
Pelton saw Claimant on November 29, 2005. He reported on December 2, 2005, 
that he thought Claimant’s vision was fine and that she could return to work.

8. Dr. Kersten referred Claimant to a neurologist, Dr. Mario Oliveira, who 
saw Claimant on November 30, 2005. Claimant complained of constant left orbital 
and supraorbital pain with a burning quality. She also complained of blurred vision 
affecting the left eye and of feeling dizzy (unsteadiness). Dr. Oliveira performed a 
neurological examination and noted left supratrochlear nerve pain. Claimant denied 
seizures and syncope, monocular blindness, facial paresthesis, vertigo, unilateral 
hearing loss, dysarthria, weakness or lack of coordination of the extremities.

9. Dr. Galloway reevaluated Claimant on December 20, 2005. Claimant 
complained of dizziness, increased sensitivity to noises  and high pitched tones in 
her left ear and a sensation in her left cheek brought on by getting upset and with 
cold weather. Audiometric testing was within normal limits. Dr. Galloway diagnosed 
benign paroxysmal positional vertigo. ENG testing was recommended.

10.Dr. Oliveira reevaluated Claimant on January 19, 2006. Claimant com-
plained of dizziness, constant left-sided headaches, painful breathing through the 
left nostril, a feeling as  if the blood is rushing, flowing in the wrong direction, hyper-



sensitivity to loud noises on the left side and pain in left eye when exposed to bright 
lights. Dr. Oliveira conducted another neurological examination that revealed no ob-
jective neurological abnormalities. 

11.Dr. Joel Boulder at Concentra saw Claimant on January 24, 2006. 
Claimant requested a Vicodin refill. Dr. Boulder, in reviewing the chart, noted that 
Dr. Olivera advised against opiate refills and advised Claimant to return to work. 
Claimant reported to Dr. Boulder that she is unable to return to work due to pain.

12.Dr. Galloway reevaluated Claimant on February 6, 2006. Claimant com-
plained of facial sensitivity, nose discomfort when breathing cold air and left eye 
tenderness. Dr. Galloway stated that, "at this point, I do not have any further ideas 
or suggestions to offer that may explain her symptoms.” Dr. Galloway recom-
mended that Claimant be seen by an entirely different otolaryngologist to get some 
new input to explain Claimant’s constellation of symptoms.

13.Dr. Glen Kaplan, a psychologist, initially evaluated Claimant on Febru-
ary 7, 2006, on referral from Dr. Boulder. Dr. Kaplan noted that Claimant was alert 
and oriented to person, place and time and did not present in any acute crisis. Dr. 
Kaplan noted that there were no reported changes in her memory. He also noted 
that, on concentration, Claimant had difficulty reading because of her left eye but 
that she appeared to be able to track well. Claimant continued to treat with Dr. 
Kaplan until April 20, 2006. At that time, Claimant reported that she had less  pain 
and discomfort in the peri-orbital area of the left eye, and that she felt she had im-
proved over time. Dr. Kaplan noted that he did not see any psychological issues 
that would prevent Claimant from returning to work.

14.On March 6, 2006, Dr. Al Hattem took over the management of Claim-
ant’s  care at Concentra. Her complaints at that time included persistent headaches 
over the left eye, a feeling that her blood was “wooshing” through her veins, and 
occasional dizziness. Claimant reported that loud noises were very irritating. Dr. 
Hattem contemplated maximum medical improvement, but wanted Claimant to ob-
tain a second ENT evaluation prior to case closure. He referred Claimant to Dr. 
Alan Lipkin.

15.Dr. Lipkin evaluated Claimant on March 20, 2006. Claimant complained 
of left facial pain, left ear pain, dizziness and hypersensitivity to sounds. Dr. Lipkin 
performed a neurological evaluation as part of his  examination. Dr. Lipkin found that 
Claimant was awake and alert, and oriented times four. Claimant's judgment and 
insight were normal. Claimant's immediate, recent, and remote memory seemed 
normal. Language was intact for receptive and expressive functions. The fund of 
knowledge was within normal limits for age and educational background. The ca-
pacity for sustained mental activity and abstract thinking was within normal limits. 
Dr. Lipkin's  diagnosis included vertigo, subjective tinnitus and giddiness. He rec-
ommended Claimant be referred for physical therapy and vestibular rehabilitation. 



At an April 17, 2006, follow-up evaluation, Claimant reported continued left-sided 
facial pain, dizziness, pain and ringing in the ears.

16.On May 9, 2006, Dr. Hattem scheduled Claimant for a course of vestibu-
lar rehabilitation as recommended by Dr. Lipkin and a repeat CAT Scan of the si-
nuses as recommended by Dr. Galloway to be compared with prior studies. 

17.Dr. Hattem determined MMI on July 11, 2006, and assigned an eight 
percent impairment for a vestibular disorder/disorder of the equilibrium. He noted 
that Claimant’s usual activities  of daily living are performed without assistance. Dr. 
Hattem’s maintenance medical recommendations included that Claimant not drive 
commercially, not work near unprotected heights, and not operate machinery. He 
also recommended that Claimant work in a quiet environment. Maintenance pre-
scription recommendations included Paxil, Naproxen and Meclizine.

18.Dr. Hattem testified at hearing that throughout the course of his treat-
ment, Claimant had no cognitive complaints and had no problems with word search 
or memory. Dr. Hattem clarified that when he recommended that Claimant work in a 
“quiet environment," he meant that Claimant could work with exposure to normal 
ambient noises  but that she shouldn’t be working where there are abrupt loud 
noises, such as a carnival.

19.Dr. Hattem last saw Claimant on January 29, 2009. In his  opinion, 
Claimant remained at maximum medical improvement (MMI), her presentation at 
that time was virtually unchanged, and the restrictions and impairment previously 
assigned remained.

20.Respondents filed a Final Admission of Liability on August 11, 2006, 
consistent with Dr. Hattem’s opinions of MMI, impairment and maintenance medical 
benefits.

21.Claimant challenged Dr. Hattem’s opinions  of MMI/impairment and ap-
plied for a Division IME (DIME), which was conducted by Dr. Jade Dillon on Octo-
ber 18, 2006. Claimant complained of pain around both eyes, sensation of muscle 
spasms in and around the left eye and the sensation of the left eye being pulled to-
ward the left, photophobia in the left eye, blurring or worsening vision merely affect-
ing the right eye, a sensation that the blood is flowing the wrong way across and 
around the left eye, sensitivity to loud sound on the left, headaches, episodic sen-
sations of dizziness, popping sensations in her ears when changing altitude in an 
elevator, bilateral upper extremity weakness, anxiety and poor sleeping with fre-
quent waking. Dr. Dillon, although noting that the clinical examination was normal, 
rendered an opinion that Ms. Key's symptoms and ENG findings were consistent 
with a mixed picture of central and vestibular dysfunction. Dr. Dillon assessed a five 
percent whole person impairment for the vestibular dysfunction and stated that 
"there is no other ratable condition". Dr. Dillon affirmed Dr. Hattem’s July 11, 2006, 
MMI date. Dr. Dillon recommended no additional treatment, but did agree with Dr. 



Hattem’s medication recommendations. In Dr. Dillon’s opinion, Claimant was at the 
low end of the vestibular dysfunction table and therefore she assigned Claimant a 
five percent whole person rating, not the eight percent assigned by Dr. Hattem. It is 
not highly probable that the rating of the DIME physician is incorrect. 

22.Ophthalmologists Nathan Rudometkin and Malik Kahook, both from Uni-
versity Hospital, evaluated Claimant on referral from Summit Medical Clinic. Dr. 
Rudometkin and Dr. Kahook noted open angle pre-glaucoma, increased intraocular 
pressure, and ocular migraines.

23.Dr. Bruce Wilson, neuro-ophthalmologist, examined Claimant on Janu-
ary 26, 2007. Claimant reported to Dr. Wilson that she was wearing dark glasses on 
the day of her accident, put ice on her face, and that she went to Penrose Hospital 
twice, once on January 17 and once a week later. Dr. Wilson opined that Claimant 
had no visual problems. His diagnosis was left anterior frontal sinus  that has proba-
bly healed well. In Dr. Wilson’s opinion, Claimant’s continued symptoms did not 
have anything to do with the accident. With regard to Claimant’s vision and dizzi-
ness, he agreed that Claimant was at MMI and he had no treatment recommenda-
tions. He opined that there was no ratable visual problem.

24.Claimant was evaluated by neuro-ophthalmologist Victoria Pelak on 
August 3, 2007. Dr. Pelak performed a neurological and opthamological evaluation. 
Dr. Pelak found no cognitive deficits on her evaluation, and opined that Claimant’s 
visual problems were the result of glaucoma. Dr. Pelak testified by evidentiary 
deposition on January 3, 2009.

25.Claimant was transported to St. Francis Penrose Hospital on Novem-
ber 20, 2007. Claimant had overdosed that morning and had wanted to cut her 
throat and wrist. She texted her ex-boyfriend that she no longer wanted to be on 
this earth and was “trying to take myself out.” She was transported by ambulance. 
Claimant acknowledged taking five to ten Bentyl, five to ten Meclazine, and five to 
ten Klonipin. Claimant reported that she had a butcher knife and planned to cut her 
throat and wrist. The police were called to Claimant’s house when she barricaded 
herself in, although Claimant reported that she had no recollection of that. Claimant 
reported that she no longer had custody of her daughter and had lost her Medicaid 
when her son was housed at a juvenile detention facility. Claimant also reported 
that her brother was murdered in April of 2007. Claimant had learned that her boy-
friend was planning on leaving her.

26.Claimant reported while at St. Francis Penrose that she had previously 
overdosed at age eleven or twelve and was hospitalized at twenty-one for an over-
dose. She reported that she used cocaine weekly and as recently as November 16, 
2007, and that she last used marijuana three to four months prior.

27.Dr. Stephanie Purcell, psychiatrist, reported that Claimant had lost sup-
port associated with her two children, that Claimant’s daughter turned 18 and her 



son had been placed out of the home secondary to conflicts in the home. Claimant 
also reported to Dr. Purcell that she had been fired from the office of her primary 
care physician after cursing out one of the staff members when she was unable to 
obtain a prescription for Percocet. Dr. Purcell reported cannabis and cocaine 
abuse. Dr. Purcell noted that Claimant was “alert and oriented x3 without difficulty 
with recall or recent or remote events.”

28.Dr. Dennis A. Helffenstein, neuropsychologist, evaluated Claimant in 
February 2008. Dr. Helffenstein issued a neurologic evaluation on March 4, 2008. 
Claimant reported to Dr. Helffenstein that she had no post-accident memory of be-
ing transported to Penrose Hospital or her intake registration at the hospital. Claim-
ant reported to Dr. Helffenstein that her high school grade point average was 2.6, 
that she was not currently using illicit drugs, although she had used marijuana rec-
reationally for a three-year period between the ages of thirty-one and thirty-three. 
Dr. Helffenstein diagnosed cognitive disorder due to mild traumatic brain injury and 
mood disorder due to mild traumatic brain injury. He stated that, in his  opinion, 
Claimant was eligible for Social Security Disability benefits.

29.Dr. Mario Olivera testified by evidentiary deposition on March 26, 2008. 
He noted that Claimant had no problems with multitasking, no language compre-
hension or reading problems, and no dementia test needed. Claimant is perfectly 
oriented, short- and long-term memory is okay. Dr. Olivera opined, to a reasonable 
degree of medical probability, that no brain injury was suffered as a direct result of 
the November 17, 2005, work accident. Dr. Olivera doesn’t think that Claimant had 
any type of neurological damage. Dr. Olivera testified on two different dates, March 
26, 2008, and May 21, 2008. 

30.Dr. Helffenstein testified at hearing and in rebuttal at a June 23, 2009, 
evidentiary deposition. Dr. Helffenstein relied on information provided by Claimant 
that included her statement that she had cognitive problems just after the subject 
accident, had never used illicit drugs except for marijuana between the ages of 
thirty-one and thirty-three. Claimant reported to Dr. Helffenstein that she had never 
used cocaine except for one occasion when she unknowingly smoked marijuana 
laced with cocaine. Claimant reported a 2.6 GPA in high school. Dr. Helffenstein 
had reviewed some but not all of Claimant’s medical records. He reviewed records 
from Concentra, Dr. Lipkin, Dr. Kaplan, Dr. Thomas Wilson, Dr. Timothy Hall, and 
some but not all of the Penrose-St. Francis Hospital records. Dr. Helffenstein did 
not review records from Dr. Mario Oliveira, Dr. Pelak, Dr. Galloway, Dr. Ron Pelton, 
the Summit Medical Group, Dr. Bruce Wilson, Dr. Nathan Rudometkin, and Dr. Ma-
lick Kahook. Dr. Helffenstein acknowledged there are no reports  of cognitive prob-
lems from any of the multiple medical providers Claimant had seen prior to his 
evaluation. However, the discrepancies  between the history provided by Claimant 
and those seen in the medical records regarding drug use, Claimant’s  GPA, and 
prior sequelae from sexual abuse, did not, in his opinion, impact his testing or 
change his  opinion regarding cognitive deficit. Dr. Helffenstein tested Claimant us-
ing a fixed battery relying on the Halstead Reitan and additional testing. He saw 



Claimant approximately three months  after her November 2007 psychological ad-
mission at St. Francis Penrose. At the time of his evaluation, he was unaware of 
whether Claimant’s son was still at Green Mountain Fall facility or whether Claim-
ant’s  daughter had moved back in with her. Dr. Helffenstein’s opinion regarding 
whether drug use has a cognitive impact on Claimant is based in a large degree on 
the history provided by Claimant. Dr. Helffenstein’s  opinions assume that Claimant 
provided him with accurate information regarding her drug use. 

31.Dr. Helffenstein agrees that a patient with a traumatic brain injury will 
have the most severe symptoms at or about the time of an accident and that the 
condition will improve for six to twelve months and then level off. That’s  the symp-
tom pattern one would expect to see. Dr. Helffenstein has  not conferred with any 
other clinicians in this case.

32.Claimant was referred by Respondents to Dr. Gregory Thwaites, Ph.D., 
Phy.D. and clinical neuropsychologist. Dr. Thwaites tested Claimant on July 18 and 
September 5, 2008. He conducted a flexible battery study, a testing battery that at-
tempts to apply itself to the specific patient. While Dr. Thwaites relies  on the history 
provided by the patient, his forensic investigation looks closely at additional infor-
mation such as medical, educational and employment records. While Dr. Thwaites 
agreed that Claimant had sustained a concussion or mild traumatic brain injury, he 
opined that she had no cognitive deficit from the subject accident. Claimant has 
some longstanding cognitive deficit that predates the subject claim. This deficit 
does  not interfere with Claimant’s ability to obtain and maintain employment, as is 
demonstrated by Claimant’s prior work history.

33.Dr. Thwaites conducted a thorough review of all Claimant’s  medical re-
cords. With regard to Dr. Helffenstein’s opinions, Dr. Thwaites stated in his Sep-
tember 5, 2008, neuropsychological evaluation report that:

Dr. Helffenstein goes to great length to explain that 
there were no other temporary factors that would cause cogni-
tive impairment on the dates of assessment. He also noted 
that there was no pre-existing neurological, medical, develop-
mental, psychiatric or psychological problems that could ac-
count for her current symptom constellation.

With that said, he does not talk about the onset and 
course of her symptoms. He incorrectly stated that she does 
not abuse illicit drugs and did not appear to know about her 
cocaine abuse historically. He does not remark about the on-
set and course of her symptoms, which is important, given the 
fact that there is a large stack of records in the case, across 
multiple providers, that suggests  no cognitive symptom-
reporting across time after this accident. Despite the diagnosis 
of concussion which is  being discussed in this case, there is 



no indication of cognitive sequelae from that concussion 
across  time until her attorney referred her to Dr. Helffenstein. 
… He also minimalizes what appears to be a verbal learning 
disability in her case based on her own test scores and self 
report. Individuals with these developmental disorders  have 
difficulties with verbally mediated tasks and poor performance 
on certain neuropsychological tests….

34.Dr. Thwaites’ neuropsychological testing, including verbal and perform-
ance IQ tests, were consistent with longstanding verbal learning disability. Claim-
ant’s  verbal fluency tested normal. It is Dr. Thwaites’ opinion, to a reasonable de-
gree of medical probability, that Claimant did sustain a mild concussion on Novem-
ber 17, 2005; however she sustained no cognitive deficit. Dr. Thwaites considered 
early medical reports, particularly the ambulance trip report, the ER records, Con-
centra Medical Center providers, physical therapists, ENT physicians and all the 
other medical providers, none of which observed or reported cognitive difficulties. In 
Dr. Thwaites’ opinion, Claimant does not have any work restrictions from a cognitive 
perspective.

35.Dr. Thwaites  testified by evidentiary deposition on April 27, 2009, and in 
sur-rebuttal on July 10, 2009. Claimant’s history does not support a determination 
of cognitive deficit due to traumatic brain injury (“TBI”). Claimant does not have any 
memory problems regarding what took place just before the subject accident, which 
is  generally the history provided by patients with cognitive brain deficit (CBD). Dr. 
Thwaites disagrees that all of the clinicians who have seen Claimant missed the 
diagnosis  of TBI. Patients with CBD normally demonstrate symptoms and complain 
bitterly. Claimant has no neuropsychological restrictions. The fact that Claimant had 
facial fractures  is not evidence of Claimant having a more severe brain injury. One 
can have facial fractures or, for that matter, a skull fracture, without a brain injury. 
Dr. Thwaites agrees with Dr. Helffenstein that the “worst-first” pattern of recovery is 
the usual pattern of recovery for CBD patients. The early injury parameters  are 
used to make a diagnosis  and it is  the earliest medical records that should record 
the most severe cognitive difficulties and complaints. That temporal relationship is 
not seen in the this case. In Claimant’s earliest medical records, she was not com-
plaining of cognitive difficulties. CBD patients’ symptoms are most severe immedi-
ately and improve rapidly. That was not the pattern found in Claimant’s case.

  In the absence of pre-injury testing, determining whether Claim-
ant’s  cognitive brain function has declined from prior functioning is  an inexact sci-
ence. Utilization of a variety of data, including the patient’s medical records, acute 
injury parameters, diagnostic data, and neurological findings, should all be re-
viewed. Cognitive test scores alone cannot be used to make an initial diagnosis of 
brain injury, nor should those tests alone be used to determine whether a patient’s 
current functioning is related to an initial concussion. When comparing a patient to 
a sample group of what is considered a normal demography, it is important to re-
member that normal group controls have cognitive error as  well. The general popu-



lation as a whole has weaknesses and functional abnormalities  of the brain. Claim-
ant had longstanding learning disabilities that have affected her cognitive test 
scores. The opinions of Dr. Thwaites are credible and persuasive. 

36.Claimant has a high school education. She completed cosmetology 
school and spent six to eight months in a business management program at com-
munity college. Claimant took graphic design courses in Colorado Springs from 
January through July of 2005.

37.Claimant’s work history includes concession attendant, customer service 
rep for Fleet Credit Card Company, n/k/a Bank of America, Remedy Staffing per-
forming secretarial and clerical type work, summer youth programs, automotive as-
sembly work, driving and dispatching for a mass transportation authority, self-
employment designing blinds, cashier, assistant manager, duties including opening, 
closing, training, stocking, ordering, cleaning, preparing cash drawers, reconciling 
cash drawers, and making hiring suggestions for Employer beginning in September 
2005.

38. Michael Fitzgibbons of Fitzgibbons Vocational Rehabilitation Services 
prepared a vocational evaluation report on January 8, 2008, and testified at hear-
ing. According to Mr. Fitzgibbons, Claimant, at a minimum, needs professional re-
habilitation assistance to determine if an appropriate work environment can be 
found for her. In Mr. Fitzgibbons’ opinion, Claimant would need help obtaining re-
employment, based on Dr. Hattem’s restrictions, in particular a quiet work environ-
ment. Mr. Fitzgibbons took the “quiet work environment” restriction to include inabil-
ity to speak on the phone, inability to work in an environment where people are talk-
ing or talking to each other, where music is playing and/or public announcements 
are made. Claimant could work as a front desk clerk, night auditor, sales, adminis-
trator, customer service representative or receptionist, but for the opinions  set forth 
by Dr. Helffenstein.

39.Katie Montoya, a vocational rehabilitation specialist, prepared a voca-
tional assessment on March 6, 2009, and testified at the March 30, 2009, hearing. 
In Ms. Montoya’s opinion, Claimant has a good vocational educational history that 
results in a good transferable skill base. She can work as a front desk clerk, night 
auditor, sales center administrator, customer service representative, office manager 
and general clerical reception-type tasks. These jobs are particularly appropriate in 
view of the clarification by Dr. Hattem regarding the definition of “quiet work envi-
ronment.” All of the work identified by Ms. Montoya for Claimant fit within that defini-
tion of “quiet work environment.” Claimant has no physical problems. When consid-
ering Dr. Helffenstein’s opinions regarding cognitive deficits, Ms. Montoya stated 
that it would be necessary to see what happens when Claimant returns  to the work 
environment. Claimant is able to earn wages in the same or other employment 
when considering Dr. Thwaites’ opinion. The opinion of Katie Montoya is credible 
and persuasive. Claimant remains capable of earning a wage. 



40.On October 29, 2007, Respondents sent to Claimants’ counsel a request 
for medical and employment information and medical and employment releases.

41.As the information and releases requested on October 29, 2007, were 
not provided, follow up letters were sent to Claimants’ counsel by respondents  on 
November 19, 2007, November 27, 2007, and December 26, 2007.

42.On January 16, 2008, a pre-hearing conference was held at Respon-
dents’ request to compel Claimant to provide the information and releases re-
quested on October 29, 2007. On January 18, 2008, PALJ Fitzgerald granted Re-
spondents’ motion, ordering Claimant to sign modified releases  for medical provid-
ers that treated the parts of the body or conditions alleged by Claimant to be related 
to the claim during the period five years before the date of injury and thereafter 
through the date of the request. Judge Fitzgerald also ordered Claimant to provide 
to Respondents the complete names and addresses of all physicians, chiropractors 
and other medical providers who treated, evaluated or had seen Claimant for the 
injury or for any health conditions and/or injuries similar to those alleged in the 
claim, for the period five years prior to the date of injury and thereafter through Oc-
tober 29, 2007. 

43.On January 22, 2008, Claimant provided releases for medical providers 
that Respondents were aware had provided services  to Claimant; however, records 
obtained from those providers  identified other providers that were not identified as 
required by Judge Fitzgerald’s order.

44.On January 30, 2008, the matter proceeded before ALJ Stuber. Re-
spondents moved for a continuance based on the failure of Claimant to comply with 
the prehearing conference order. Judge Stuber continued the matter in order for 
Claimant to provide respondents  the list of doctors within three days. As  Claimant 
was present, the doctors were identified and releases provided.

45.As a result of the need for the continuance due to the failure of Claimant 
to comply with the prehearing conference order, Respondents incurred costs  of 
$2,400.00 in expert witness fees.

CONCLUSIONS OF LAW

1. A medical impairment determination of the DIME is  binding unless  over-
come by clear and convincing evidence. Section 8-42-107(8), C.R.S.; see Qual-
Med ,Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo.App. 1998); Cor-
dova v. Industrial Claim Appeals Office, 55 P.3d 186, 189-190 (Colo.App. 2002); 
Sholund v. John Elway Dodge Arapahoe, W.C. No. 4-522-173 (ICAO, October 22, 
2004); Kreps v. United Airlines, W.C. Nos. 4-565-545 and 4-618-577 (ICAO, Janu-
ary 13, 2005). Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-278 (ICAO, Oc-
tober 29,1999). A fact or proposition has been proven by "clear and convincing evi-



dence" if, considering all the evidence, the trier-of-fact finds it to be highly probable 
and free from serious or substantial doubt. Metro Moving & Storage Co. v. Gussert, 
914 P.2d 411(Colo. App. 1995). Claimant has failed to prove by clear and convinc-
ing evidence that the medical impairment determination by the DIME is incorrect. 

2. Section 8-40-201(16.5)(a), C.R.S., defines permanent total disability as 
Claimant’s inability “to earn any wages in the same or other employment.” The bur-
den of proof to establish permanent total disability is on claimant. In determining 
whether a claimant has sustained his burden of proof, the Judge may consider 
those “human factors” that define claimant as an individual. Christie v. Coors Trans-
portation Co., 033 P.2d 1330 (Colo. 1997). These factors  may include a claimant’s 
physical condition, mental ability, age, employment history, education and the 
“availability of work” claimant can perform. Weld County School District RE-12 v. 
Bymer, 955 P.2d 550 (Colo. 1998). The overall objective of this standard is  to de-
termine whether, in view of all of these factors, employment is “reasonably available 
to claimant under his  or her particular circumstances.” Weld County School District 
RE-12 v. Bymer, 955 P.2d at 558

3. Claimant’s primary support in her contention that she is  permanently and 
totally disabled and that she sustained a permanent cognitive deficit are the opin-
ions  and testimony of Dr. Dennis Helffenstein, neuropsychologist. Dr. Helffenstein 
opined that Claimant suffered cognitive deficits as a result of the industrial injury. It 
is  the conclusion of the Judge that the opinions of Dr. Thwaites are more compel-
ling and persuasive than those of Dr. Helffenstein.

4. Dr. Helffenstein’s opinion primarily relies on the information provided by 
Claimant, as well as his test results, without the benefit of having reviewed the re-
cords from all of the multiple medical providers who have previously treated and/or 
evaluated Claimant.

  
Dr. Thwaites’ opinions are based on methodology which includes a more compre-
hensive forensic evaluation. Claimant was evaluated by over a dozen medical pro-
viders prior to the time of the February 2008 Helffenstein evaluation. None of these 
providers reported cognitive complaints or deficits, nor did they render an opinion 
that Claimant suffered from cognitive deficiency resulting from the subject accident. 

5. Drs. Thwaites and Helffenstein agree that traumatic brain injury (TBI) pa-
tients follow a “worst-first” recovery process whereby patients  will have the most 
severe symptoms at or about the time of the trauma, with the condition improving 
for six to twelve months, and then leveling off. Dr. Helffenstein agreed; “That’s ex-
actly the pattern we predict.” The record does not support Claimant’s contention 
that she suffered from more severe symptoms at the time of or shortly after her No-
vember 17, 2005, accident.

6. Dr. Helffenstein bases his opinion on causation in large part on informa-
tion provided to him by Claimant. Claimant’s credibility as a historian comes into 



play. She reported temporal cognitive problems, “just after the accident,” which is 
not supported by the early medical records, including Penrose St. Francis emer-
gency room records. Claimant reported a 2.6 GPA in high school, when school re-
cords document Claimant’s GPA as a 1.6. Claimant reported recreational marijuana 
use between the ages of 31 and 33, ending at age 33, five years prior to the Helf-
fenstein evaluation. However, when evaluated at Penrose St. Francis  Hospital on 
November 20, 2007, Claimant reported to Dr. Stephanie Purcell that she used co-
caine weekly and cannabis socially.

7. Dr. Thwaites opined that Claimant had a learning disability and reading 
impairment that predated the subject accident. His  opinions are supported by evi-
dence that Claimant probably suffered from dyslexia, was held back a grade in 
elementary school and had a 1.6 GPA average in high school. Dr. Thwaites’ opinion 
that Claimant remains capable of obtaining and maintaining the types of jobs  which 
she was previously able to obtain and perform is supported by the evidence, and is 
credible and persuasive.

8. Consequently, it is determined that Claimant has failed to prove by a 
preponderance of the evidence that she is unable to earn wages in the same or 
other employment. Claimant is not permanently and totally disabled.

9. Section 8-43-304, C.R.S., provides for penalties of not more than 
$500.00 per day for any person violating a statute, rule or lawful Order, 75% pay-
able to the aggrieved party and 25% to the Subsequent Injury Fund. 

10.Respondents have shown by a preponderance of the evidence that 
Claimant was sent medical and other releases  on October 29, 2007. W.C.R.P. Rule 
5-5 (C) provides that “a party shall have fifteen days from the date of mailing to 
complete, sign and return a release of medical and/or other relevant information.” 
Accordingly, pursuant to Rule, signed releases should have been returned to Re-
spondents on or before November 13, 2007. Claimant did not sign respondents’ 
releases until ordered to do so by Prehearing Administrative Law Judge Fitzgerald 
on January 22, 2008, and Claimant did not fully comply with Judge Fitzgerald’s 
Prehearing Order until January 30, 2008. Consequently, Claimant shall be fined 
$10.00 per day for the seventy from November 13, 2007, to January 22, 2008. The 
total fine is $700.00. $525.00 is  payable to Insurer and $175.00 is  payable to the 
Subsequent Injury Fund.

ORDER

 1. Claimant has failed to prove by a preponderance of the evidence that 
she is unable to earn wages in the same or other employment, and therefore her 
claim for permanent total disability is denied and dismissed.



 2. Claimant request for additional permanent partial disability benefits is 
denied. 

 3. Claimant shall pay penalties for failure to comply with W.C.R.P. Rule 5-5 
(C). Claimant shall pay $525.00 to Insurer and $175.00 to the Subsequent Injury 
Fund. 

DATED: August 27, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-786-669

ISSUES
 
The issues to be determined by this decision concern compensability and, if com-
pensable, medical benefits, average weekly wage (AWW), and temporary total dis-
ability (TTD) benefits.  

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following Findings 
of Fact:

1. The parties stipulated that if the claim were found compensable, Claimant is 
entitled to TTD benefits from May 27, 2009 to July 7, 2009, inclusive, and the ALJ 
so finds.  The parties also stipulated, and the ALJ finds, that the doctors at Kaiser 
Permanente are his authorized treating physicians (ATPs).

 
2. Claimant, an eighteen year employee of United Airlines, was a Lead Ramp 
Service Worker at Denver International Airport (DIA) when, on October 15, 2008, he 
suffered an injury to the top of his right foot when it was struck by a falling metal 
tongue from a baggage cart.  Claimant credibly testified that the initial pain eventu-
ally subsided.  

3. In early November 2008, Claimant was transferred to a job involving less 
standing and walking where he would not be working on the DIA loading tarmac.  
During that assignment his foot symptoms continued to abate.  



4. Claimant did not report his injury immediately.  He plausibly explained that 
he did not report the injury immediately because he had hoped that he could con-
tinue to work without reporting an injury.  This changed once he returned to the 
ramp in January 2009.

5. In January 2009, Claimant began working on DIA’s concrete tarmac again, 
walking and standing throughout the day.  While working, he noted an uptake of 
pain in his right foot in the area of the metacarpals, accompanied by additional pain 
in his heel.  His heel pain occurred while he attempted to avoid the shift weight 
bearing due to right foot pain.  Claimant eventually sought medical treatment from 
his primary treating physician at Kaiser who directed him to pursue a workers’ com-
pensation injury claim.  

6. Claimant ultimately reported his right foot injury to his Employer on February 
27, 2009, following which he was sent to see James Rafferty, D.O., at “Kaiser on 
the Job”.  In his report of March 2, 2009, ATP Dr. Rafferty stated that there was a 
“probable symptomatic aggravation of a non-occupational condition.”  Dr. Rafferty 
also went on to say that “there is a strong temporal association between [Claim-
ant’s] symptoms and his presence in the work place.”   The ALJ finds that Dr. Raf-
ferty’s medical opinion supports a compensable aggravation of a pre-existing right 
foot condition.  Dr. Rafferty’s opinions are founded on a more thorough familiarity 
with the Claimant’s case, and they emanate from a more impartial perspective than 
the opinions of Allison M. Fall, M.D., as described in paragraph 9 below.

7. Eventually, Dr. Rafferty referred the Claimant to orthopedist Kevin K. Naga-
mani, M.D., who first evaluated Claimant on March 24, 2009.  Dr. Nagamani docu-
mented right foot tenderness to palpation over the lateral aspect of his right forefoot 
along with tenderness over his arch and heel.  

8. Claimant eventually underwent an MRI (magnetic resonance imaging) at Dr. 
Nagamani’s request. The MRI failed to show the presence of a fracture.  Dr. Naga-
mani prescribed anti-inflammatory and steroid injection to treat Claimant’s symp-
toms.

9. Allison M. Fall, M.D., was hired by the Respondent to do a medical record 
review of Claimant’s case.  Dr. Fall never saw or examined the Claimant.  Her as-
sessment was non-work related right plantar fascitis; right foot pain following use of 
orthotics and non-work-related psychological issues.  Her opinion that Claimant’s 
right foot condition is not work related because the medical records  illustrate to Dr. 
Fall that there is a “lack of temporal relationship between the traumatic event and 
the onset of disability.”  As found hereinabove, the Claimant had a plausible expla-
nation for not reporting the event of October 15, 2008 until February 27, 2009 and 
he was moved into lighter activities after the October 15, 2008 event and continued 
therein until January 2009, when the onset of significant pain began.  Also, Claim-
ant’s  primary car doctor and ATP, Dr. Rafferty, who is simply a treating physician, 
holds a causality opinion that is contrary to Dr. Fall’s opinion.  For these reasons, 



the ALJ accords little weight to Dr. Fall’s  opinion on causality and, indeed, finds that 
it is not credible.

10. Claimant continued at full duty until May 26, 2009, at which time his ATP 
gave him work restrictions that were not accommodated by the Employer.   

11. Claimant returned to work on or about July 8, 2009.  Between May 28, 2009 
and July 7, 2009, the Claimant was temporarily and totally disabled.  

12. The ALJ factually determines that the most equitable method of establishing 
the Claimant’s AWW is by referencing his 2008 W-2.  Based on the information in 
this form, annual earnings from the Employer for 2008 were $38, 653.16, which di-
vided by 52 weeks equals $743.33.  The ALJ finds Claimant’s AWW to be $743.33.  

13. The ALJ finds that Claimant has proven, by a preponderance of the evi-
dence that he sustain a compensable aggravation of pre-existing right foot prob-
lems as a result of the traumatic event of October 15, 2008, as described in para-
graph 2 above.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility deter-
minations, determine the weight to be accorded to expert testimony, and draw plau-
sible inferences from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 
53 P.3d 1192, 1197 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testi-
mony and/or actions; the reasonableness or unreasonableness (probability or im-
probability) of a witness’ testimony and/or actions (this includes whether or not the 
expert opinions are adequately founded upon appropriate research); the motives of 
a witness; whether the testimony has been contradicted; and, bias, prejudice or in-
terest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, 
Civil, 3:16 (2005).  The fact finder should consider an expert witness’ special 
knowledge, training, experience or research (or lack thereof).  See Young v. Burke, 
139 Colo. 305, 338 P. 2d 284 (1959).  As found, the Claimant’s ATP, Dr. Rafferty 
found a causal relationship between the onset of Claimant’s right foot problems af-
ter January 2009 and the traumatic event of October 15, 2008.  As also found, Dr. 
Rafferty’s opinions on causality are more persuasive than Dr. Fall’s opinions, are 



accorded more weight and are credible, whereas Dr. Fall’s opinions are not credi-
ble.

Burden of Proof

 b. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and entitle-
ment to benefits.  §§ 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 
P. 3d 844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 
(Colo. App. 2000).  A “preponderance of the evidence” is that quantum of evidence 
that makes a fact, or facts, more reasonably probable, or improbable, than not.  
Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 
(Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 
[Industrial Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. Prin-
cipi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, the Claimant has sustained his bur-
den with respect to compensability, medical benefits (authorized, causally related 
and reasonably necessary); AWW; and TTD from May 27, 2009 through July 7, 
2009, inclusive.

Compensability

c. An injury is compensable under the Workers’ Compensation Act if 
incurred by an employee in the course and scope of employment.  § 8-41-
301(1)(b), C.R.S. (2008); Price v. ICAO, 919 P.2d 207 (Colo. 1996).  Claimant must 
show a connection between the employment and the injury such that the injury has 
its origin of the employee’s work-related functions, and is sufficiently related to 
those functions to be considered part of the employment contract.  See Madden v. 
Mountain W. Fabricators, 977 P.2d 861 (Colo.  1999). In order to prove causation, 
medical evidence is not even necessary.  A claimant’s testimony, coupled with the 
constellation of facts surrounding the injury, suffice to establish the requisite nexus 
between the injury and the work setting.  See Lymburn v. Symbios Logic, 952 P.2d 
831 (Colo. App. 1997). As found, the Claimant sustained a compensable aggrava-
tion of his right foot condition as a result of the traumatic event of October 15, 2008.

d.  If an industrial injury aggravates, accelerates, or combines with a pre-
existing condition so as to produce disability and need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); Indus. 
Comm’n v. Newton Lumber & Mfg. Co., 135 Colo. 594, 601, 314 P .2d 297, 301 
(1957).  Additionally, if the industrial injury aggravates, accelerates, or combines 
with a pre-existing disease or infirmity to produce the need for treatment, the treat-
ment is a compensable consequence of the industrial injury.  Duncan v. Indus. 
Claim Appeals Office, 107 P .3d 999, 1001 (Colo. App. 2004). As found, Claimant 
sustained a compensable aggravation of his right foot condition on October 15, 
2008.       



e. Claimant is not required to prove that his work-related injury was the sole 
cause of his wage loss in order to establish eligibility to TTD benefits.  Rather, the 
benefits are precluded only when the work-related injury plays “no part in the sub-
sequent wage loss.”  Horton v. Indus. Claim Appeals Office, 942 P.2d 1209, 1210-
1211 (Colo. App. 1996)(emphasis).

Average Weekly Wage and Temporary Total Disbility
f. An ALJ has the discretion to determine a claimant’s average weekly wage, 
including the claimant’s cost for COBRA insurance, based not only on the claim-
ant’s wage at the time of injury, but also on other relevant factors when the case’s 
unique circumstances require, including a determination based on increased earn-
ings and insurance costs at a subsequent employer.  Avalanche Industries, Inc. v. 
Clark, 198 P.3d 589 (Colo. 2008).  As found, the fairest method of calculation 
should be based on the Claimant’s 2008 –2 Form.  Therefore, the Claimant’s AWW 
is $743.33, thus, yielding a TTD weekly benefit of $495.55, or $70.79 per day.

g. Pursuant to the stipulation of the parties and the finding of the ALJ, Claimant 
was temporarily and totally disabled between May 27, 2009 and July 7, 2009, both 
dates inclusive, a total of 42 days.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. Respondent shall pay the costs  of all authorized, causally related and rea-
sonably necessary medical benefits  to the Claimant, subject to the Division of 
Workers’ Compensation Medical Fee Schedule.

B.  Claimant’s average weekly wage is $743.33.

C. Respondent shall pay the Claimant temporary total disability benefits from 
May 27, 2009 through July 7, 2009, both dates inclusive, a period of 42 days, at the 
rate of $495.55 per week, or $70.79 per day, in the aggregate amount of $2,973.18, 
which is payable retroactively and forthwith.  

D. Respondent shall pay the Claimant statutory interest at the rate of eight per-
cent (8%) per annum on all amounts due and not paid when due. 

E. Any and all issues not determined herein are reserved for future decision.

DATED this 31 day of August 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge



OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-788-382

ISSUES
 

The issues to be determined by this decision concern compensability and, if 
compensable: medical benefits and temporary total disability benefits  from 
March 13, 2009 and continuing. 

               
 FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the fol-
lowing Findings of Fact:

1. Claimant alleged a specific injury occurring on November 3, 2008.  At 
the time of the alleged injury, Claimant was employed by the Employer herein, and 
had been for approximately 20 years. 

2. According to the Claimant, at the time of the alleged injury he was 
preparing to cut a slab of granite. He indicated that co-workers  had placed the gran-
ite on to the cutting table. Claimant said he bent over to pull the granite into place 
when he felt pain in his back.  He never actually moved the granite when he experi-
enced the pain.

3. While employed with the Employer, Claimant had a prior work-related 
injury to his low back in 1992 for which he was assigned an11% whole person im-
pairment and a permanent 20-lbs. lifting restriction.  According to Claimant, he ad-
hered to this restriction while at work.   Browning, the owner of the Employer, stated 
that she had instructed Claimant specifically to adhere to this  restriction. Claimant 
never lifted the large pieces of granite and there were always co-workers  who 
helped him both before and after the alleged incident of November 3, 2008.

4. Claimant remained employed with the Employer until March 13, 
2009, when he and some other employees were laid off due to a lack of work at the 
company. Browning stated that this layoff was economically based and had nothing 
to do with Claimant’s performance.  Browning repeatedly stated that Claimant was 
a good employee while with the company.

5. Claimant filed a Workers’ Claim for Compensation benefits  on March 
17, 2009, after his layoff from the company.



6. According to the Claimant, he spoke with Browning sometime in No-
vember 2008 regarding pain he was experiencing in his back. Claimant said he told 
Browning he was having pain in his  back, but he did not specifically state that he 
had a work-related incident.   According to Browning, she spoke with the Claimant 
in November regarding his back hurting, but this was not discussed in the context of 
a work-related incident. Rather, Browning stated that the Claimant said his back 
hurt from time to time. The ALJ accepts Browning’s  testimony as  accurate that she 
did not interpret her discussion with the Claimant in November 2008 as a report of a 
work-related injury. The ALJ finds that Browning had no suspicion that the Claim-
ant’s  complaints  of back pain were work related because she was aware of his 
longstanding problem with back pain, thus, the ALJ infers  and finds that a reason-
able employer would not have reason to suspect that a work-related injury was im-
plicated.

7.  Browning offered to help the Claimant get medical care for his back 
because he was a good, long term employee, and because she knew he didn’t 
have health insurance.   Browning paid half of a few bills  for medical treatment in 
November and December 2008.

8. Claimant continued to work his regular job duties from November 3, 
2008 through his date of layoff on March 13, 2009. 

9. Medical records from two emergency room visits on August 18, 2008 
document that Claimant was experiencing an increase of low back pain radiating 
down his left thigh. Claimant denied any trauma during the emergency room 
evaluations and stated it feels like “chronic back pain.” Claimant indicated to the 
evaluating physicians at Denver Health and the University Hospital that he had a 
10-year history of low back pain.  Records from Denver Health on August 18, 2008 
recommended that Claimant undergo an MRI (magnetic resonance imaging). 

10. Hugh D. McPherson, M.D., evaluated the Claimant on November 24, 
2008, and Claimant reported longstanding central low back pain over a number of 
years with increasing left leg pain radiating down to the foot “over the last three 
months.”  Claimant reported his  work-related injury 13 years ago. The report of Dr. 
McPherson is devoid of any reference to a November 3, 2008 specific incident.  
Similarly, Claimant’s follow up with Dr. McPherson on December 3, 2008, is devoid 
of any discussion of the November 3, 2008 incident.

11. The ALJ finds the Claimant’s failure to mention the November 3, 2008 
incident to Dr. McPherson as reflected in his medical reports  from November and 
December 2008 is significant. The ALJ rejects  Claimant’s assertion that a language 
barrier is to blame for the lack of mention of the November 3, 2008 incident and 
finds this assertion unpersuasive. 

Ultimate Findings



12. The Claimant’s failure to mention the November 3, 2008 incident to 
Dr. McPherson in November and December 2008, combined with his longstanding 
history of low back pain dating back to 1992, plus documented emergency room 
treatment in August 2008, coupled with the fairly innocuous nature of bending over 
as  a mechanism of injury, makes it more likely than not that the Claimant’s back in-
jury is not work related nor does it amount to a work-related aggravation of his  pre-
existing back condition.

13. Because of the findings above, this  ALJ finds that Claimant has failed 
to prove by a preponderance of the evidence that he sustained a compensable ag-
gravating injury to his back on November 3, 2008. 

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility deter-
minations, determine the weight to be accorded to expert testimony, and draw plau-
sible inferences from the evidence.” See Kroupa v. Industrial Claim Appeals Office, 
53 P.3d 1192, 1197 (Colo. App. 2002). The fact finder should consider, among other 
things, the consistency or inconsistency of a witness’ testimony and/or actions; the 
reasonableness or unreasonableness (probability or improbability) of a witness’ tes-
timony and/or actions; the motives of a witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co., v. 
Cline, 57 P.2d 1205 (Colo. 1935).  As found, Claimant’s failure to mention the al-
leged work-related bending incident to his Employer, plus his longstanding back 
problems, coupled with the fairly innocuous act of bending, renders Claimant’s 
words, actions and inactions indicative of the proposition that no compensable in-
jury, as alleged, occurred on November 3, 2008.

b. No benefits flow to the victim of an industrial accident unless the ac-
cident results in a compensable "injury."  Claimant bears the burden of proving a 
compensable injury.  See e.g., Smith v. Dept. of Labor, 494 P.2d 598 (Colo. App. 
1972). Inconsistencies in a claimant’s account of an injury or his actions thereafter 
can provide sufficient basis to conclude that the claimant has failed to carry his bur-
den of proof. Under the Act [Workers’ Compensation Act], a compensable injury is 
one that “requires medical treatment or causes a disability.”  §8-41-301(1)(c) C.R.S. 
(2008); See e.g., Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. App. 
1990).  As found, there were sufficient inconsistencies in Claimant’s version of 
events and his inactions to make it more reasonably probable that he did not sus-
tain a compensable injury.

c. A compensable injury is one that arises out of and in the course of 
employment. § 8-41-301(1)(b), C.R.S. (2008). The "arising out of" test is one of 



causation. If an industrial injury aggravates or accelerates a preexisting condition, 
the resulting disability and need for treatment is a compensable consequence of the 
industrial injury. Thus, a claimant's personal susceptibility or predisposition to injury 
does not disqualify the claimant from receiving benefits.  H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990).  An injured worker has a compensable 
new injury if the employment-related activities aggravate, accelerate, or combine 
with the pre-existing condition to cause a need for medical treatment or produce the 
disability for which benefits are sought. § 8-41-301(1)(c), C.R.S. (2008). See Mer-
riman v. Industrial Commission, 120 Colo. 400, 210 P.2d 448 (1949); National 
Health Laboratories v. Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 
1992); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  
Also see § 8-41-301(1)(c), C.R.S. (2008); Parra v. Ideal Concrete, W.C. No. 4-179-
455 [Industrial Claim Appeals Office (ICAO), April 8, 1998]; Witt v. James J. Keil Jr., 
W.C. No. 4-225-334 (ICAO, April 7, 1998).  As found, the event of November 3, 
2008 did not aggravate or accelerate Claimant’s pre-existing low back condition, 
thus, he did not sustain a compensable injury at work on that date.

d. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and entitle-
ment to benefits.  §§ 8-43-201 and 8-43-210, C.R.S. (2008).  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 
P. 3d 844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 
(Colo. App. 2000).  A “preponderance of the evidence” is that quantum of evidence 
that makes a fact, or facts, more reasonably probable, or improbable, than not.  
Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 
(Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 
[Industrial Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. Prin-
cipi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, Claimant has failed to satisfy his 
burden of proof with respect to compensability.

 
ORDER

 IT IS, THEREFORE, ORDERED THAT:
 

Any and all claims for workers’ compensation benefits are hereby denied 
and dismissed.

DATED this 31 day of August 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO



WORKERS’ COMPENSATION NO. WC 4-788-674

ISSUES

¬ Did claimant prove by a preponderance of the evidence that he sustained an injury 
arising out of the course and scope of his employment?
¬ Did claimant prove by a preponderance of the evidence that he is entitled to tempo-
rary disability benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters  the following find-
ings of fact:

1. Employer operates a janitorial business that provides services for a medical facility.  
Riffle is employer’s jobsite manager.  Employer hired claimant on December 23, 2008, to 
work part-time as a customer service representative performing janitorial duties. Claim-
ant's date of birth is October 14, 1987; his age at the time of hearing was 21 years.  
Claimant contends he injured his back while working for employer on March 3, 2009.  The 
Judge adopts the stipulation of the parties in finding that claimant’s average weekly wage 
(AWW) is $172.17, based upon working an average of 17 hours per week.
2. Claimant’s custodial duties include sweeping and vacuuming floors of common ar-
eas; stocking restrooms with paper towels, multi-fold towels, and hand sanitizer; stocking 
examination rooms; stocking the supply room; and emptying trash.  Employer provides 
carts with bins on them on each floor to carry stock for supplying the various areas.  The 
supply room measures 10 feet by 20 feet, with shelving on the walls. 
3. Claimant testified to the following:  At the beginning of his shift on March 3, 2009, 
he opened the door to the supply closet and found that the night crew had left boxes of 
hand sanitizer on the floor.  Claimant tried to move the boxes but felt a slight tingle in his 
back. Upon cross-examination, claimant clarified that there were 5 boxes of hand sanitizer 
measuring 2 to 3 feet square and weighing 15 to 20 pounds.  Claimant lifted 4 of the 
boxes, one at a time, off the floor and up onto shelving in the supply room.     
4. Claimant further testified: Claimant finished his shift at around 2:00 p.m. on March 
3rd without experiencing any pain; he began to experience pain later in the evening. On 
March 4th, claimant telephoned his then-supervisor, Guerra, and told him he was having a 
lot of back pain.  Mr. Guerra told claimant to get some rest.  Claimant returned to work his 
shift on March 5th.  Claimant called Mr. Guerra again on March 6th.  Mr. Guerra told claim-
ant he would call the safety line to see what steps to take.  Mr. Guerra told claimant to take 
some Aspirin and see how he felt by the following Monday.  Over the weekend, claimant’s 
pain worsened such that Mr. Guerra told claimant to meet him at Concentra Medical Cen-
ters on Monday, March 9, 2009.    
5. William T. Chythlook, M.D., examined claimant at Concentra on March 9, 2009.  
Upon physical examination of claimant, Dr. Chythlook noted positive Waddells signs (indi-
cating non-physiologic responses), no midline lumbar spine tenderness, no palpable anat-
omic abnormality, and no muscle spasm.  Dr. Chythlook diagnosed a lumbar strain without 
neurologic findings and recommended physical therapy treatment over the following 2 



weeks.  Dr. Chythlook released claimant to return to work that day with restrictions of no 
lifting over 15 pounds.
6. Claimant began physical therapy on March 10, 2009, with Therapist Darwin 
Abrams.  Claimant advised Mr. Abrams that he had been lifting boxes weighing approxi-
mately 30 pounds when he injured his low back and that he would be working modified 
activity beginning March 10th.
7. On March 10, 2009, claimant accepted employer’s written offer of modified work at 
his regular pay and hours (4-hour shifts, 5 days per week).  The offer provides:
You are expected to work all available hours and will not be compensated for lost 
time, which has not been approved by your treating physician.  

8. Claimant signed the forms indicating he accepted the job, which involved such 
tasks as light vacuuming, dusting, wiping counters and doors, and stocking small towels 
and soap dispensers.  
9. Although claimant testified he believed employer tacitly approved or excused the 
many days he subsequently called in sick after March 10th, the above-quoted express 
language requiring approval of a treating physician contradicts claimant’s subjective belief 
and renders such belief unreasonable.  Employer expressly required claimant to have a 
medical basis for any absence, approved by a treating physician, before employer would 
compensate the absence.  Claimant thus knew, or should have known, that, absent the 
blessing of Dr. Chythlook, employer would not compensate him when calling in sick be-
cause of pain.
10. Dr. Chythlook examined claimant on March 12, 2009, when claimant reported his 
back pain unchanged.  Claimant told Dr. Chythlook that physical therapy had been helping 
but that he had been unable to work due to pain.  Upon physical examination, Dr. Chyth-
look again found positive Waddells (non-physiologic) signs, decreased range of motion 
(ROM) due to guarding, and diffuse tenderness in his lumbar spine.  Dr. Chythlook ob-
served the following contradiction between claimant’s report of his ability to function and 
his unconscious display of that ability: Despite claimant’s report of decreased ROM, he 
nonetheless had no problem sitting comfortably at 90 degrees.  In spite of claimant’s report 
of unchanged pain, Dr. Chythlook maintained claimant’s restrictions at the same 15-pound 
level.  
11. Mr. Abrams again administered physical therapy treatment on March 16, 2009.  
Claimant reported to Mr. Abrams that he was able to tolerate his modified-duty work.
12. Dr. Chythlook reexamined claimant on March 19, 2009, when claimant advised Dr. 
Chythlook he was unable to work a full day due to reported pain.  The Judge notes that 
claimant was a part-time employee working 4-hour shifts, and not working full days. Upon 
physical examination, Dr. Chythlook not only found positive Waddells signs but also signs 
of symptom magnification.  In spite of claimant’s report of unchanged pain, Dr. Chythlook 
continued to maintain claimant’s restrictions at the same 15-pound level.  
13. Mr. Abrams again administered physical therapy treatment on March 19, 2009, 
when he noted:
Subjective report is inconsistent with objective findings.  Minimal objective findings 
noted in lowback.  [Claimant] continues to guard with movement but motion is 
available with passive testing.



14. Claimant reported to Mr. Abrams that he was performing his modified-duty work 
with difficulty.  On March 23, 3009, claimant reported to Mr. Abrams that he was able to 
tolerate his modified-duty work.  At that appointment, Mr. Abrams continued to find claim-
ant’s subjective report inconsistent with objective findings.     
15. Dr. Chythlook reexamined claimant on March 26, 2009, when claimant again ad-
vised Dr. Chythlook he was unable to work a full day due to reported pain.  Upon physical 
examination, Dr. Chythlook continued to find positive Waddells signs, signs of symptom 
magnification, and subjective reports unsupported by objective findings.  In spite of claim-
ant’s report of unchanged pain, Dr. Chythlook continued to maintain claimant’s restrictions 
at the same 15-pound level.  Dr. Chythlook noted that he had referred claimant for a mag-
netic resonance imaging (MRI) scan of his lumbar spine.
16. Dr. Chythlook reexamined claimant on April 9, 2009, when claimant reported that 
he was improving and had returned to light-duty work.  Upon physical examination, Dr. 
Chythlook continued to find positive Waddells signs, signs of symptom magnification, and 
subjective reports unsupported by objective findings.  In spite of claimant’s report of un-
changed pain, Dr. Chythlook continued to maintain claimant’s restrictions at the same 15-
pound level.  Although Dr. Chythlook prescribed Vicodin, he directed claimant not to take 
Vicodin while working or driving.
17. Claimant underwent the MRI scan of his lumbar spine on April 13, 2009.  Radiolo-
gist Bao Nguyen, M.D., interpreted the MRI as a normal examination.  Dr. Nguyen also 
noted that claimant’s paraspinous muscles appeared symmetric without sign of focal strain 
or atrophy.
18. Dr. Chythlook reexamined claimant on April 16, 2009, and noted claimant’s MRI 
study was normal.  Dr. Chythlook discontinued physical therapy because of claimant’s lack 
of progress.  Upon physical examination, Dr. Chythlook continued to find positive Waddells 
signs, signs of symptom magnification, and subjective reports unsupported by objective 
findings.  Dr. Chythlook decreased claimant’s restrictions, allowing him to lift, push, and 
pull up to a 25-pound level.
19. Dr. Chythlook reexamined claimant on April 30, 2009, when claimant reported he 
had been unable to work for the past 2 weeks because of pain.  Dr. Chythlook reported:
a. [Claimant is] able to move about room with minimal difficulty, moves from sitting to 
standing position without difficulty ….
20. Dr. Chythlook again noted claimant’s subjective report of symptoms unsupported by 
objective findings.  In spite of claimant’s report of inability to work due to pain, Dr. Chyth-
look released claimant to return to regular-duty work.  The Judge infers that Dr. Chythlook 
found no medical evidence to support claimant’s subjective complaints of pain.
21. On May 7, 2009, Nurse Practitioner Ronald L. Waits, NP, at Dr. Chythlook’s clinic, 
examined claimant.  Upon physical examination, Nurse Waits found no palpable muscle 
tenderness or spasm and positive Waddells signs.  Nurse Waits noted claimant’s subjec-
tive complaints and behavior disproportionate to clinical findings.  Nurse Waits recom-
mended transferring claimant’s care to a physiatrist, specializing in delayed recovery.
22. Physiatrist Jeffrey A. Wunder, M.D., examined claimant on May 21, 2009, when he 
reported pain more in the mid back / interscapular area.  Dr. Wunder suspected claimant 
had a mid to lower thoracic spine strain and reactive myofascial pain.  Dr. Wunder ordered 
a MRI scan of claimant’s thoracic spine.  Dr. Wunder adopted Dr. Chythlook’s release to 



regular work.  On June 4, 2009, Dr. Wunder noted that insurer had denied the request for 
another MRI.  Dr. Wunder continued to adopt Dr. Chythlook’s release to regular work.
23. John Burris, M.D., examined claimant on June 22, 2009, for delayed recovery.  Dr. 
Burris noted significant pain behaviors throughout his physical examination of claimant.  
Dr. Burris noted claimant had a non-physiologic presentation and a negative lumbar MRI 
scan.  Dr. Burris nonetheless supported Dr. Wunder’s recommendation for a thoracic MRI 
scan.  Dr. Burris changed claimant’s work restrictions from a release to regular work to no 
lifting greater than 25 pounds.  Dr. Wunder reevaluated claimant on June 25, 2009, and 
noted that Dr. Burris agreed with his recommendation for a thoracic MRI scan.
24. Claimant underwent the MRI scan of his thoracic spine on July 13, 2009, which was 
negative for pathology.  Dr. Burris examined claimant on July 20, 2009, and noted:
a. [Claimant] has no objective [physical examination] findings and negative di-
agnostic workup including negative MRIs of the lumbar and thoracic spine.
25. (Emphasis added).  Dr. Burris adopted Dr. Wunder’s recommendation for aggres-
sive work-hardening, involving physical therapy and chiropractic manipulation.  Dr. Burris 
also adopted Dr. Wunder’s recommendation for a temporary work restriction of a 10-pound 
lift.
26. The Judge credits Ms. Riffle’s testimony in finding that, at all times since March 10, 
2009, employer has made available light-duty work within claimant’s restrictions.  Claimant 
stopped working in May of 2009 and requested leave under the Family Medical Leave Act 
as of May 28, 2009.  Even during the period of time that Dr Chythlook had released him to 
regular-duty work, claimant failed to return to work. 
27. The Judge further credits Ms. Riffle’s testimony in finding employer stocks various 
box sizes containing hand sanitizer: A box measuring 2 feet square, and a box measuring 
8 inches by 15 inches.  The shelves of the supply room are not sufficiently large to hold the 
boxes measuring 2 feet square.  Employees must leave those boxes on the floor of the 
supply room and move the contents from the boxes onto the shelves.  Ms. Riffle’s credible 
testimony contradicts claimant’s that he moved the 2 to 3 foot boxes onto shelving in the 
supply room.
28. Claimant failed to show it more probably true than not that he sustained an injury 
arising out of the course and scope of his employment on March 3, 2009.  When weighed 
against Ms. Riffle’s credible testimony that the supply room shelves are too small to ac-
commodate boxes measuring 2 to 3 feet square, claimant’s testimony that he felt a twinge 
in his back lifting such boxes onto those shelves is improbable and lacking in credibility.  
The Judge credits Ms. Riffle’s testimony over that of claimant because the various medical 
providers found claimant’s subjective reporting of his symptoms lacking credibility in light of 
positive non-physiologic findings, findings of symptom magnification, and negative MRI 
scans of his lumbar and thoracic spinal regions.  Claimant’s testimony that he injured his 
back on March 3, 2009, thus lacks credibility.  And there is no persuasive medical evi-
dence otherwise supporting claimant’s subjective report of his symptoms.  The Judge thus 
finds no persuasive medical evidence to support claimant’s contention that the twinge he 
claims he experienced on March 3rd requires medical attention.                      

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the Judge draws the following conclu-
sions of law:



Claimant argues he has proven by a preponderance of the evidence that he 
sustained a compensable injury.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability 
and medical benefits  to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the bur-
den of proving by a preponderance of the evidence that his  injury arose out of the 
course and scope of his employment.  Section 8-41-301(1), supra; see City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights  of claimant nor in favor of the rights of respondents.  
Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness  (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contra-
dicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation 
case is  decided on its merits.  Section 8-43-201, supra.  The Judge's factual find-
ings  concern only evidence that is dispositive of the issues involved; the Judge has 
not addressed every piece of evidence that might lead to a conflicting conclusion 
and has  rejected evidence contrary to the above findings as unpersuasive.  See 
Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

The Act distinguishes between the terms "accident" and "injury."  The term 
"accident" refers to an unexpected, unusual, or undesigned occurrence.  Section 8-
40-201(1), supra.  By contrast, an "injury" refers  to the physical trauma caused by 
the accident.  Thus, an "accident" is the cause and an "injury" the result. City of 
Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits  flow to the vic-
tim of an industrial accident unless the accident results  in a compensable injury.  A 
compensable industrial accident is  one, which results  in an injury requiring medical 
treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the in-
dustrial aggravation is the proximate cause of the disability or need for treatment.  H 
& H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).

Here, the Judge found claimant failed to show it more probably true than not 
that he sustained an injury arising out of the course and scope of his employment 
on March 3, 2009.  Claimant thus failed to prove by a preponderance of the evi-
dence that he sustained a compensable injury.



The Judge found claimant’s testimony and story unreliable for a number of 
reasons:  When weighed against Ms. Riffle’s credible testimony that the supply 
room shelves are too small to accommodate boxes measuring 2 to 3 feet square, 
claimant’s testimony that he felt a twinge in his  back lifting such boxes onto those 
shelves was improbable and lacking credibility.  The Judge credited the testimony 
of Ms. Riffle over that of claimant because the various medical providers found 
claimant’s subjective reporting of his symptoms lacking credibility in light of positive 
non-physiologic findings, findings of symptom magnification, and negative MRI 
scans of his lumbar and thoracic spinal regions.  The Judge found no persuasive 
medical evidence otherwise supporting claimant’s subjective report of his symp-
toms.  The Judge thus found no persuasive medical evidence to support claimant’s 
contention that the twinge he claims he experienced on March 3rd required medical 
attention.  In light of the totality of the circumstances, the Judge was unable to 
credit claimant’s testimony.

The Judge thus  concludes that claimant’s claim for workers’ compensation 
benefits under the Act should be denied and dismissed.           

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

Claimant’s claim for workers’ compensation benefits under the Act is hereby denied 
and dismissed.

DATED:  _August 28, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-935

ISSUES

 Whether Claimant has proven by a preponderance of the evidence that he 
sustained a compensable injury on November 1, 2008 to his right shoulder, right 
knee and left knee arising out of and in the course of his  employment with Em-
ployer.

 Whether Claimant is entitled to an award of temporary total disability benefits 
for the period from December 1, 2008 through February 19, 2009.  Respondents 



have raised an affirmative defense to Claimant’s  claim for temporary total benefits 
on the basis that Claimant was responsible for his separation from employment.

 At hearing, the parties stipulated that Claimant’s  Average Weekly Wage is 
$573.63 and that, if compensable, Claimant’s  temporary total disability benefit rate 
would be $382.41.

 Also at hearing, the parties withdrew the issue of medical benefits.

FINDINGS OF FACT

Based upon the evidence presented at hearing and contained in the record, the 
ALJ makes the following findings of fact:

 1. Claimant worked Employer preparing vehicles for sale by cleaning 
and detailing them.  Claimant began work on August 5, 2008 as a detailer.

 2. Claimant was not scheduled to work on November 1, 2008, a Satur-
day, because it was his  day off.  Claimant volunteered to come to work that day.  
Claimant was assigned to detail a Ford F-150 pickup truck for a customer who was 
coming in from Kansas to take delivery of the vehicle.

 3. Claimant claims that on November 1, 2008 he fell from the truck injur-
ing both knees and his right shoulder.  The fall was un-witnessed.  Claimant initially 
testified that he was working with a broom and a hose cleaning out the bed of the 
truck and was walking backwards facing toward the front of the truck when he got 
too close to the end of the bed and fell.  Claimant further described the incident as 
getting tangled in a hose and falling and striking both knees and straining his 
shoulder while attempting to break the fall.  Claimant later testified that he had 
turned around quick to face the back of the truck with his  body twisted and that his 
knees hit the tailgate of the truck after he was turned around.  Claimant’s testimony 
and description of the incident from which he claims injury is conflicting.

4. Claimant testified that he first told his supervisor, Rose, about the in-
cident around 11:00 AM on November 1, 2008.  Claimant told Mr. Rose that he had 
fallen out of the “expletive” truck and that this  was the type of thing that occurred 
when someone was asked to perform a 5-hour job in 2 hours.  Claimant was  also 
upset that a hose to the pressure washer was broken and the washer could not be 
used to clean the bed of the truck.   Claimant was frustrated that he was asked to 
detail a pickup truck in a period of time he believed was insufficient to perform the 
job adequately.  Despite the fall, claimant was able to finish the detail job for the 
customer and finished out his day on November 1, 2008.

5. When Claimant reported the fall to Mr. Rose, Mr. Rose asked if 
Claimant needed to be taken to the hospital, did an ambulance need to be called or 
did someone need to drive Claimant to the clinic.  Claimant responded that he was 
fine.  Mr. Rose told Claimant that he needed to complete an accident report to the 



Human Resources person, Barbara, immediately on Monday.  Claimant did not 
report an injury or fill out an accident report as instructed by Mr. Rose.

6. Claimant testified that after the fall his  knees and shoulder hurt.  
Claimant testified that he was in enough pain that it reduced him to tears.

7. After the reported fall of November 1, 2008 Claimant continued to 
work at his usual job as a detailer for Employer.  Claimant did not seek any medical 
care after November 1, 2008 until he was seen by his  primary care provider on No-
vember 10, 2008 for a routine appointment that had previously been scheduled.

8. On November 10, 2008 Claimant was seen at the Jeffco Clinic by 
Nurse Practitioner Kim Kramer.  Claimant presented for a check of his  blood pres-
sure and for blood work.  Claimant also advised N.P. Kramer that he had some 
problems with his right arm.  Claimant gave a history that he worked as a car buffer 
and used his arms, shoulders  and back a lot.  Claimant stated he had had shoulder 
pain for 1 – 2 months that sounded like grinding.  Claimant did not mention that he 
had fallen on November 1, 2008 and did not complain of any knee pain or limita-
tions.  Claimant testified that he always asks a doctor if a part of the body is OK af-
ter something occurs, such as a fall.  Claimant did not do so on November 10, 
2008.  Claimant testified that he did not mention the fall or knee pain to N.P. Kramer 
because he didn’t intend to file a claim and because he thought his knees were just 
bruised.  Claimant’s testimony as to the reasons  he did not report the fall and any 
knee pain on November 10, 2008 is inconsistent with Claimant’s  testimony regard-
ing his practice of asking a doctor about his condition after an incident, such as a 
fall.  In addition, Claimant’s history of the onset of shoulder pain to N.P. Kramer is 
inconsistent with Claimant’s testimony that he began having shoulder pain after the 
fall from the bed of the truck.

9. On November 17, 2008, claimant announced he was quitting on No-
vember 17, 2008 to work for another employer.  Claimant told his supervisor, Chris 
Rose, that he was had been offered another job that paid more money and required 
less work.  Claimant indicated that he was putting in his  one weeks  notice.  Mr. 
Rose accepted the resignation and said one-week notice would not be required.  
Claimant was told to make this date his last day of work.  

10. Claimant admits  that in tendering his resignation to Employer on No-
vember 17, 2008 and representing to Employer that he had a new job for more pay 
and less work he “threw a bluff”.  Claimant admitted that he did so to attempt to 
have overtime hours that had been taken away from him re-instated and to get a 
raise he had been seeking since August.  Claimant testified that he had not re-
ported the injury because he “didn’t want to make waves” and jeopardize his  job 
with Employer.  This testimony is not credible or persuasive.  Claimant did not re-
port his alleged injury to Employer on November 17, 2008.



11. After tendering his resignation to Employer, Claimant intended to then 
go to work for a friend, Plue, who ran a towing business.  Claimant sought to work 
for Mr. Plue as a tow-truck driver.  Mr. Plue had made a conditional offer of em-
ployment to Claimant but had not hired Claimant other than having Claimant do 
some work on a temporary basis.  Mr. Plue did not hire Claimant to work as a tow-
truck driver because of Claimant’s driving record that included a DUI.  Claimant did 
not afterwards continue working for Mr. Plue.

12. After he was not hired by Mr. Plue, Claimant reported a work-related 
injury for the first time on November 26, 2008.  On that date, claimant called the of-
fice and spoke with Tracy Drake.  Claimant told Ms. Drake that he had fallen from 
the back of a pickup while cleaning it on November 1, 2008.  He told Ms. Drake that 
he was reporting it late because he did not want to cause problems.  Claimant told 
Ms. Drake there were no witnesses, but that co-workers  were aware that he fell that 
day.

 13. Monie was employer as a technician with Employer.  Mr. Monie did 
not see Claimant fall from the truck on November 1, 2008 and was not aware of 
Claimant being injured on that date.  Mr. Monie had helped Claimant with working 
on the pressure washer and cleaning the truck earlier that day.  Mr. Monie did not 
overhear Claimant telling Mr. Rose that he had fallen.

14. Claimant spoke with Monie on November 22, 2008.  Claimant asked 
Mr. Monie if he would say that he had seen Claimant fall out of the truck on No-
vember 1, 2008.  Mr. Monie initially said that he would and later decided to change 
his mind because he had not actually seen Claimant fall from the truck on Novem-
ber 1, 2008.  Prior to November 22, 2008 Claimant had contacted Mr. Monie on 
several other occasions to ask Mr. Monie if he had seen Claimant fall out of the 
truck.

15. Claimant filed a Workers’ Claim for Compensation dated November 
26, 2008.  Claimant stated in this  claim form that he has cleaning out the bed of a 
truck and became tangled in a hose, slipped on wet leaves and had fallen injuring 
his knees, right shoulder and elbow.  Claimant stated that “Bret” was a witness to 
the accident.  Claimant’s statements regarding Monie witnessing his fall are unsup-
ported by the credible testimony of Mr. Monie and are also inconsistent with Claim-
ant’s  testimony that Brett was not there and the fall was un-witnessed.  Claimant 
admitted in his  testimony that on November 1, 2008 he told Mr. Monie that the truck 
had “kicked his a - - “ but that he had not told Mr. Monie that he had fallen out of the 
truck.

16. Claimant testified that his knees stayed bruised for two months after 
the fall.  After reporting an injury to Employer Claimant was referred to Concentra 
Medical Centers for evaluation and treatment.  Claimant was seen at Concentra on 
December 1, 2008 and was evaluated on that date by Physician’s Assistant Christa 



Dobbs.  P.A. Dobbs examined Claimant’s knees and found mild edema (i.e. swel-
ling) but did not note any bruising of his knees.

17. When seen by P.A. Dobbs on December 1, 2008 Claimant stated that 
when he was falling he tried to catch himself with his outstretched right are and had 
immediate burning sharp pain in his right shoulder.  This history of onset of right 
shoulder pain conflicts with the history given to N.P. Kramer at the Jeffco Clinic on 
November 10, 2008.

18. Plue testified that he picked Claimant up from work on November 1, 
2008.  Mr. Plue testified that Claimant was limping and that Claimant showed him 
his knees that were swollen.  Mr. Plue testified that Claimant told him he fell out of 
the back of a truck.  Mr. Plue’s  testimony is dependent in large part on the state-
ments of Claimant and the credibility of Mr. Plue’s testimony is likewise dependent 
upon the reliability and credibility of Claimant’s statements.  Mr. Plue later acknowl-
edged that his memory of the events  was not great.  The ALJ finds the testimony of 
Randy Plue unpersuasive to prove that Claimant sustained a fall and injury on No-
vember 1, 2008.

19. Claimant saw Dr. Burris at Concentra on February 19, 2008 and Dr. 
Burris  reviewed MRI reports for Claimant’s knees and his  right shoulder.  The MRI 
of the knees and the shoulder showed chronic degenerative changes in his  knees 
and his  right shoulder.  Dr. Burris opined there were no acute changes on MRI in 
either the knees or the shoulder.  According to Dr. Burris, there was no acute tear-
ing.  Claimant had “chronic” tearing with no acute abnormalities.  The MRI’s shows 
degenerative changes present in the right shoulder and claimant’s bilateral knees.  
Claimant had cysts in his shoulders consistent with chronic, not acute changes.  Dr. 
Burris  could not identify any definitive pathology for Claimant’s  diffuse pain com-
plaints.  

20. Claimant’s testimony, as  a whole, is not credible or persuasive.  
Claimant’s testimony that he fell out of the back of a truck he was cleaning on No-
vember 1, 2008 while working for Employer sustaining injuries to his right shoulder, 
right elbow, right knee and left knee is  specifically found not credible and persua-
sive.  Claimant has failed to prove by a preponderance of the evidence that he sus-
tained compensable injuries  to his right shoulder, right elbow, right knee and left 
knee on November 1, 2008 arising out of and in the course of his employment with 
Employer.

CONCLUSIONS OF LAW

21. The purpose of the “Workers’ Compensation Act of Colorado” is  to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Sec-



tion 8-42-101, C.R.S.   A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

22. The facts in a workers’ compensation case are not interpreted liber-
ally in favor of either the rights  of the injured worker or the rights  of the employer.  
Section 8-43-201, C.R.S.  A workers’ compensation case is decided on its  merits.  
Section 8-43-201, C.R.S. The ALJ’s factual findings concern only evidence that is 
dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence that might lead to a conflicting conclusion and has  rejected evidence con-
trary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385 (Colo. App. 2000).

23. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Colorado Jury Instructions, Civil, 3:16.

24. As found, Claimant has not established that it is  more probably true 
than not that he sustained an injury to his knees, right shoulder, right elbow and 
right arm while working for the employer on November 1, 2008.  Claimant’s testi-
mony is not credible.  Claimant did not report an injury on November 1, 2008.  
Claimant mentioned a fall from a truck to Mr. Rose, but denied an injury.  Claimant 
was told to report an injury to the office if he was injured and claimant did not do so. 
Claimant’s reason for not doing so are not persuasive.  Claimant did not report an 
injury or make a claim of injury to Employer until after he resigned from the em-
ployment and a subsequent job did not work out for Claimant.  Claimant was upset 
that he was asked to clean a truck without what he believed to be an insufficient 
amount of time.

25. Claimant has failed to meet his burden of proving a compensable in-
jury. Claimant’s attempt to have Mr. Monie say he witnessed a fall on November 1, 
2008 when he did not is  a major deficit in Claimant’s credibility.  Claimant did not 
report any fall or injury to his knees when he was his primary medical provider on 
November 10, 2008.  On that date Claimant gave a history of right shoulder com-
plaints older than November 1, 2008.  Claimant’s proffered reasons for not report-
ing the fall and knee pain on November 10, 2008 conflict with Claimant’s  other tes-
timony and are not persuasive.  Claimant admits  that he “threw a bluff” at Employer 
in an attempt to obtain overtime hours and a pay raise he desired.  Claimant’s ad-
mission that he did so evidences a willingness on the part of Claimant to misrepre-
sent facts in an effort to obtain what he desires.  The ALJ concludes  that Claimant’s 
willingness  to misrepresent facts includes a willingness to misrepresent the occur-
rence of an accident and injury to obtain compensation benefits for a period of time 



Claimant was out of work after resigning his  job with Employer and not obtaining 
another job he was seeking.

26.  Claimant has not established by a preponderance of the evidence that his work for 
the employer caused any right shoulder, right elbow or bilateral knee problems or other-
wise aggravated or accelerated any preexisting right shoulder or bilateral knee problems.  
While having a preexisting condition does not disqualify claimant from receiving workers' 
compensation benefits where the industrial injury aggravates, accelerates, or combines 
with a preexisting disease or infirmity to produce the need for treatment, claimant has 
failed to prove his preexisting condition was affected by his work. H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App.1990).  

 
ORDER

 It is therefore ordered that:

 Claimant’s claim for compensation and benefits  for an injury to his  right 
shoulder, right elbow and arm, right knee and left knee on November 1, 2008 aris-
ing out of and in the course of Claimant’s  employment with Employer is denied and 
dismissed in its entirety.

DATED:  August 28, 2009 Ted A. Krumreich, Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-787-313

ISSUES

 Whether Claimant has proven by a preponderance of the evidence that he 
sustained a compensable injury of carpal tunnel syndrome/right wrist on December 
4, 2008.

 At hearing, the parties agreed that, if found compensable, Drs. Weintraub, 
and Davis  and any referrals from these physicians are to be considered authorized 
treating physicians beginning March 4, 2009.

 At hearing, the parties further agreed that, if found compensable, Claimant is 
entitled to temporary total disability benefits beginning April 23, 2009 and continuing 
until terminated by operation of statute, rule or Order.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:



 1. Claimant has been employed with Employer as a “TOB” (transfer of 
bags) runner since September 3, 1999.  Claimant has been a part-time employee 
for the last 5 (five) years due to the reduction in the number of employees at Em-
ployer.

 2. Claimant’s job as a TOB runner requires  his to operate a motorized 
TUG that pulls baggage carts and has to hook carts  to the TUG.  Claimant load and 
unloads baggage weighing up to 150 pounds requiring Claimant to push, pull and 
lift bags with both upper extremities.  Claimant is right hand dominant.

 3. Claimant first began noticing symptoms in his right hand in July 2008.  
Claimant experienced numbness and a shooting pain through the hand.  Claimant 
also began having difficulty closing his  hand.  Claimant continued working his  usual 
duties as a TOB runner for Employer.

 4. On December 4, 2008 Claimant was assigned to pull bags from a 
specific area.  Claimant was moving the bags and with pulling on a bag had an on-
set of sharp pain up his right arm.  Claimant felt as though his arm became dead.

 5. On December 11, 2008 Claimant went to his  the office of his primary 
care physician, Dr. Weintraub, where he was examined by Physicians Assistant 
David Cook.   P.A. Cook obtained a history that Claimant was having an attack of 
gout and prescribed the medication Indomethycin for gout.  P.A. Cook referred 
Claimant to Dr. Craig Davis, a hand surgeon.

 6. Dr. Davis evaluated Claimant on December 15, 2008.  Dr. Davis ob-
tained a history that Claimant has had gout for about eight years starting in his feet 
but also affecting his right hand.  Dr. Davis diagnosed left (sic) wrist extensor ten-
donitis  likely due to gout and secondary tenosynovitis.  Dr. Davis restricted Claim-
ant from work for three weeks.

 7. Claimant was again seen by P.A. Cook on January 23, 2009 for a 
check up for right hand gout.  P.A. Cook’s diagnosis was hand pain/edema, prob-
able gout.

 8. Dr. Davis evaluated Claimant again on January 5, 2009.  Dr. Davis’ 
impression was flexor tendonitis, right hand, with secondary median neuropathy 
due to gout.

 9. Claimant underwent electro-diagnostic testing on February 25, 2009 
that demonstrated moderate to severe right carpal tunnel syndrome.  Dr. Davis 
evaluated Claimant on March 23, 2009, reviewed the testing results  and recom-
mended surgery for flexor tenosynovectomy and carpal tunnel release.  Dr. Davis 
performed surgery on April 22, 2009 consisting of a right carpal tunnel release and 
extensive flexor tenosynovectomy, right distal forearm and wrist.



 10. Since the surgery on April 22, 2009, Claimant credibly testified that 
the condition of his right wrist has improved 65% and he has now been able to re-
turn to work.  Claimant had not worked since December 4, 2008.

 11. The incident on December 4, 2008 when Claimant pulled on a bag 
and felt a sharp pain up his right arm caused Claimant to begin losing time from 
work and to seek medical treatment.  Prior to this incident, Claimant had not been 
seen by at Dr. Weintraub’s office since June 2008 when he was seen for a bump on 
his left wrist.

 12. Claimant has proven by a preponderance of the evidence that he 
sustained a compensable injury to his  right wrist on December 4, 2008.  Claimant’s 
testimony is  credible and persuasive.  Although Claimant has a pre-existing condi-
tion of gout that affects his  right hand, Claimant’s pulling of a bag on December 4, 
2008 aggravated Claimant’s underlying flexor tendonitis  and secondary median 
neuropathy related to gout causing Claimant to seek medical treatment and begin 
to lose time from work.  

CONCLUSIONS OF LAW

13. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability 
and medical benefits  to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Sec-
tion 8-43-201, C.R.S.   A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts in a 
workers' compensation case must be interpreted neutrally, neither in favor of the 
rights  of the claimant nor in favor of the rights of respondents  and a workers com-
pensation claim shall be decided on its merits. Section 8-43-201 (2008) C.R.S.

14. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings  as  unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

15. The claimant was required to prove by a preponderance of the evi-
dence that at the time of the injury he was performing service arising out of and in 
the course of the employment, and that the alleged injury was proximately caused 
by the performance of such service.  Section 8-41-301(1)(b) & (c), C.R.S.  A pre-
existing disease or susceptibility to injury does  not disqualify a claim if the employ-
ment aggravates, accelerates, or combines with the pre-existing disease or infirmity 
to produce a disability or need for medical treatment.  Duncan v. Industrial Claim 
Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990).  However, the mere occurrence of symptoms at work 



does not require the ALJ to conclude that the duties of employment caused the 
symptoms, or that the employment aggravated or accelerated any pre-existing 
condition.  Rather, the occurrence of symptoms at work may represent the result of 
or natural progression of a pre-existing condition that is unrelated to the employ-
ment.  See F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 1995); Cotts v. 
Exempla, Inc., W.C. No. 4-606-563 (August 18, 2005).  The question of whether the 
claimant met the burden of proof to establish a compensable injury is one of fact for 
determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).  

 16. As found, the Claimant has proven that he sustained a compensable 
injury to his right wrist due to aggravation of Claimant’s pre-existing gout and re-
lated flexor tendonitis and median neuropathy.  Claimant had not specifically sought 
medical treatment or lost any time from work on account of his right wrist symptoms 
from gout prior to December 4, 2008.  Respondents point to Dr. Davis’ report of 
January 5, 2009 and the operative report for the surgery of April 22, 2009 in support 
of their argument that Claimant’s gout is unrelated to his work and that his lost time 
from work and need for medical treatment/surgery is likewise not causally related to 
work.  Dr. Davis’ January 5, 2009 report does not address the specific issue of cau-
sation presented by the facts  of this case, i.e. whether Claimant’s  work on Decem-
ber 4, 2008 aggravated his underlying gout causing disability and the need for 
medical treatment.  As such, Dr. Davis’ report and opinion are not considered per-
suasive to show that Claimant did not sustain a compensable injury on December 
4, 2008.  The operative report from the April 22, 2009 surgery does not contain any 
analysis of causation or statement of opinion by Dr. Davis on the issue of causation.  
While the operative report does contain statements of operative findings consistent 
with a long-standing condition, such findings, standing alone do not disqualify 
Claimant from benefits  if his work has aggravated or accelerated a pre-existing 
condition.  As found, Claimant’s  credible and persuasive testimony established that 
his work on December 4, 2008 aggravated or accelerated his underlying gout con-
dition causing him to begin to lose time from work and to seek medical care.  
Claimant’s injury to his right wrist is compensable.     

ORDER

 It is therefore ordered that:

 Claimant sustained a compensable injury to his right wrist on December 4, 
2008 arising out of and in the course of employment with Employer.  Claimant’s 
claim for compensation and benefits for this injury is compensable.

 Insurer shall pay the reasonable, necessary and related medical expenses 
beginning March 4, 2009 from Dr. Weintraub, Dr. Davis and their referrals.

 Insurer shall pay Claimant temporary total disability benefits  beginning April 
23, 2009 and continuing until terminated in accordance with statute, rule or Order.



All matters not determined herein are reserved for future determination.

DATED:  August 31, 2009 

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-973

ISSUES

The following issues were presented for determination at hearing: 

1. Whether Claimant sustained a compensable injury arising out of this employment; 

2. Whether Claimant is entitled to medical benefits; 

3. Whether Claimant is entitled to temporary total disability benefits (TTD) or tempo-
rary partial disability benefits (TPD) due to the effects of any October 12, 2008, accident, 
and if so, for what periods;

4. What Claimant’s average weekly wage is for proposes of this litigation, and what 
the corresponding benefit rate is; and

5. Whether Claimant willfully violated a safety rule pursuant to Section 8-42-112(1), 
C.R.S. 

FINDINGS OF FACT

 Having reviewed the evidence presented at hearing and considered the par-
ties’ position statements, the following Findings of Fact are entered.

1. Claimant has been employed as a manufacturing technician with 
Employer since June 28, 2004. Employer is engaged in the manufacture of oncol-
ogy- related pharmaceuticals.

2. The medical records admitted establish that Claimant had prior inju-
ries to his head and neck in 1994, 2000, and 2004, in addition to a 2007 motor ve-
hicle accident. Claimant was treated for low back, back and neck pain, sometimes 
noted to be “severe”, as well as headaches, by his  family physician Dr. Eric Smith, 
in 2000, 2002, 2004, 2006, and 2007.



3. Claimant complained of numbness and parasthesias  down his left 
arm to Dr. Smith in February 2007, even before the motor vehicle collision of 
August 1, 2007. Claimant complained of primarily left arm numbness and parasthe-
sias continuously beginning with the motor vehicle accident of August 1, 2007. Dr. 
Wong reported Claimant was still having these symptoms when seen in December, 
2007.

4. On August 1, 2007, Claimant was involved in a motor vehicle acci-
dent not related to his work or employment. Claimant’s small car was struck from 
behind by a larger vehicle and pushed into a vehicle in front of Claimant’s car while 
Claimant was stopped at a traffic light. Claimant went from the scene to Boulder 
Community Hospital Emergency Department. At the hospital, Claimant reported an 
immediate onset of bilateral upper extremity numbness, and also reported persis-
tent right fingertip numbness and left hand numbness as  well as pain in these ex-
tremities.

5. Claimant was also seen that same day at St. Anthony’s Central Hos-
pital. Claimant complained there of neck pain and numbness in both his  arms. An 
MRI of his cervical spine taken that day showed “severe central canal stenosis” at 
C3-4, C4-5, and C6-7, with “moderate” stenosis  at C5-6 and “multilevel severe bi-
lateral foraminal narrowing”.

6. Dr. Douglas Wong saw and evaluated Claimant during this hospitali-
zation, and diagnosed a congenital stenosis of the cervical spine based on the MRI 
study.  Dr. Wong’s notes during that hospital consultation indicate that Dr. Wong be-
lieved Claimant had no ‘post- traumatic findings that necessitated emergent sur-
gery’.

7. Claimant underwent a MRI scan of his brain at St. Anthony’s Hospital 
on August 1, 2007, after his motor vehicle accident. That study showed some 
anomalies, which were variously interpreted as resulting from or indicating ‘long 
term untreated high blood pressure’ by Dr. Renkin shortly after the study was done, 
or as indicating possible ‘multiple sclerosis’ by Dr. Orent, in early 2008.  Dr. Orent is 
of the opinion that multiple sclerosis, if Claimant has this  disease, could explain a 
number of the symptoms and complaints Claimant has reported, particularly, the 
reported ‘electrical shooting sensations’ in his arms and leg.

8. On October 1, 2007, Dr. Romagosa evaluated Claimant and performed NCV/
EMG studies of Claimant’s nerves in his neck and arms. Dr. Romagosa concluded:

1.  This was an abnormal study.

2.  In the study, there was evidence of axonal 
degeneration in the left cervical paraspinous muscles 
and distribution in the left upper extremity suggestive of 



acute C6-7 radiculopathy on the left. In addition of the 
findings suggestive of C5 nerve root irritation.

 
3.   Evaluation of the right cervical paraspinal 

muscles showed evidence of axonal degeneration as 
well suggestive of right cervical nerve root irritation, 
however, the precise nerve roots involved  could not be 
identified at this time.

9. Claimant continued to treat with Dr. Wong for the effects of this  motor 
vehicle accident. In November 2007, Dr. Wong stated in his  treatment notes “…I 
can not explain his finger tip numbness and biceps weakness based on this. EMG 
showed an acute C6-7 radiculopathy. A left C3-4 ESI resolved his left arm pain to 
elbow for 2 days, but did not help his left hand numbness. Will present at spine con-
ference to see if posterior decompression and C3-7 fusion would be appropriate.”

10. On December 11, 2007, Dr. Wong recommended to Claimant that he 
undergo a surgery for fusion at C3-4 with ‘later consideration’ of a C6-7 fusion, after 
presenting the case at a spine conference held among his medical partners. Claim-
ant declined the surgery offered, saying he was concerned to get back to his em-
ployment, and because of “financial reasons”. 

11. Instead, Claimant elected to have an additional epidural steroid injec-
tion at C6-7, on January 8, 2008. Three days later, on January 11, 2008, Claimant 
had a pre- return to work physical examination by Dr. Cazden at Arbor Medical 
Center. At that evaluation, Claimant represented to Dr. Cazden that he had no 
complaints of neck pain and that the radiculopathy in his left arm was gone. Dr. 
Cazden found no spasms or complaints of tenderness in the neck, normal strength 
and no neurologic deficits in the upper extremities. On January 14, 2008, Dr. 
Cazden concluded Claimant was ‘able to perform his  job tasks without restriction’. 
Claimant told Dr. Wong that his symptoms were “80% better” on January 9, 2008, 
after the steroid injection done by Dr. Brown the day before. This is  a different re-
port than Claimant gave Dr. Cazden on January 11.

12. Claimant testified that he returned to his  usual work activities on 
January 15, 2008, and was able to do the work without problems or limitations. 
Claimant testified that his  neck and arm pain, numbness, and other symptoms went 
away, and that the symptoms in his  neck, arms, and hands started again only after 
he fell at work on the night of October 11-12, 2008.

13. Claimant was seen by Dr. Smith on April 22, 2008. For that office visit, Dr. 
Smith reported

HISTORY OF PRESENT ILLNESS: The patient 
has degenerative disc disease both in the cervical and 
lumbar areas. They were both diagnosed and worked 



up. The patient wishes to avoid surgery at all costs. He 
is  scheduled to see his neurosurgeon in the not too dis-
tant future and they plan on scheduling epidural steroid 
injections. I suggested that he try Dr. Susan Woo who 
has had incredibly good results  with my patients who 
have the same kind of symptomatology that Don has 
today…

 
PHYSICAL EXAMINATION

…The patient has cervical paraspinal spasm 
with pain radiating out over her [sic] right shoulder…

Plan/ (RX) Prescriptions:

Osteopathic manipulation was performed to four 
areas. The cervical, dorsal, lumbar and SI areas with 
good success… and I encouraged him to have his or-
thopedist call me as I have had some terrific results us-
ing Dr. Susan Woo for this kind of radicular back pain…

 14. Dr. Quintero, in his testimony, explained that the ‘axonal de-
generation’ identified by Dr. Romagosa in October 2007, means that nerve cells 
have died in these muscle groups. This condition would likely have produced pain 
and other symptoms. Dr. Quintero testified that this means that the problems identi-
fied by Dr. Romagosa in October 2007, would not have been cured or have been 
resolved by the epidural steroid injection completed by Dr. Brown in January 2008. 
Dr. Quintero testified that such injections  would be expected to bring only some 
temporary relief of the pain symptoms Claimant had been reporting since the 
August 1, 2007, motor vehicle collision.

 15. Dr. Orent testified that the symptoms Claimant reported to Dr. Wong 
in December 2007, in his left arm and fingers would “probably not” have spontane-
ously resolved between that time and October 2008. Dr. Orent also had concerns 
that the various symptoms and complaints made by Claimant after October 2008, 
had causes other than any possible effects of the alleged work injury described by 
Claimant.  Specifically, Dr. Orent said he found non-anatomic and non-physiologic 
complaints by Claimant. These specifically included symptom magnification. Dr. 
Orent testified that he could not tell, one way or the other, whether the pre-existing 
conditions Claimant reported in 2007 and earlier was  exacerbated by the fall, or 
which of the symptoms or problems were entirely pre-existing, and which resulted 
specifically from the alleged work incident.

16. Claimant was initially transported to Boulder Community Hospital when he 
reported having fallen at work in the early morning of October 12, 2008.  The same 
week, Employer referred Claimant for care to Dr. Orent. Dr. Orent referred Claimant 



to Dr. Warren Roberts, who recommended a lumbar MRI. When that was com-
pleted, Dr. Roberts diagnosed Claimant with ‘epidural lipomatosis’ of the lumbar 
spine, ‘most severely at L4-5’.  In his testimony, Dr. Wong explained that this  condi-
tion is the presence of fat cells inside the lumbar spinal canal which could cause 
pressure on the nerves there, resulting in low back pain consistent with the reports 
made by Claimant to Dr Wong.  All the physicians who testified were agreed that 
this condition would not be caused by trauma.

 17. Claimant referred himself to Dr. Smith, after Dr. Orent suggested 
Claimant might have symptoms related to multiple sclerosis. Dr. Smith had been 
Claimant’s personal physician for some years. Claimant reported to Dr. Roberts that 
Dr. Smith then referred Claimant to Dr. Wong, who saw Claimant for the first time 
after the October 12th incident on November 26, 2008, eleven months after his last 
previous visit to Dr. Wong. 

 18. Dr. Wong testified that, based on the patient’s complaints, Claimant’s 
symptoms had worsened between January 2008, and January 2009. He further 
testified that he had no independent recollection of discussions with or reports by 
the patient, beyond his  chart notes.   Dr. Wong testified that he had again recom-
mended surgery to Claimant in 2009, “Because his symptoms have not improved”. 

 19. Counsel for the parties at hearing questioned Dr. Wong extensively 
about whether there was any difference in or progression of Claimant’s medical 
conditions or problems causally related to the October 12th incident.  Dr. Wong was 
clear that the same physical structures were being addressed by both of his surgi-
cal recommendations, in 2007 and in 2009, but that Claimant’s report of his symp-
toms had changed. Dr. Wong testified that he based his conclusion that there had 
been a change of condition attributable to the October 12, 2008, incident on the pa-
tient’s statements to him about an increase in or recurrence of pain and other 
symptoms.  

 20. Dr. Wong stated that the difference in the two recommendations he 
had made for surgery was one of degree only, and that the “continued symptoms or 
return of symptoms” when discussed at the second spine conference with his part-
ners in 2009, led to the conclusion to address the entire C3-7 area, rather than the 
more limited approach approved by the spine conference in 2007.

 21. Dr. Quintero compared Claimant’s condition in October 2008 with his   
condition in December 2007. Dr. Quintero concluded that Claimant’s “…neurologi-
cal examination has not worsened since the October 12, 2008 incident…”. Dr. 
Quintero concluded that when he saw Claimant in 2009, Claimant had “non-
physiologic and non- anatomic findings on sensory examination at this time that 
would not be explained by his chronic neck condition”.  Dr. Quintero testified that 
while Claimant may need the cervical surgery proposed by Dr. Wong, or some simi-
lar procedure, Claimant’s complaints  and problems pre-existed any fall or conse-



quence of the October 12, 2008, incident and were not likely aggravated, activated, 
or accelerated by that event.
 

22. Dr. Quintero stated that it is not medically probable that Claimant’s 
symptoms as reported after the August 1, 2007, motor vehicle accident and into 
January 2008, resolved in the period between January and October 2008. There is 
no medical or scientific explanation for such a resolution of the underlying patholo-
gies  of Claimant’s pain and other complaints, to then be followed by a sudden re-
currence of those complaints and problems. Instead, he concluded, the underlying 
physiologic problems were the same as Claimant had since at least 2007, and 
these problems progressed as a natural consequence of those pre-existing prob-
lems. 

23. Dr. Wong testified that he understood the only reason that the cervi-
cal fusion surgery was not done in 2007 was because of Claimant’s financial con-
cerns. Claimant’s  health insurance company paid for claimant’s medical care with 
Dr. Wong in 2007 after his August 1, 2007, motor vehicle accident, according to Dr. 
Wong’s records.  

24. Mr.Page, Claimant’s supervisor, testified that he had the same health 
insurance coverage as did Claimant, and that the maximum out-of-pocket health 
care expense  to an employee was $2,500.00. Claimant received short-term dis-
ability benefits  to replace his  salary while he was  out of work after the 2007 motor 
vehicle accident. Claimant settled his claims resulting from the motor vehicle acci-
dent in late 2007 at about the time he told Dr. Wong he did not want the neck sur-
gery “for financial reasons”. Claimant credibly testified he settled his  lawsuit against 
the other driver involved in the motor vehicle accident for approximately 
$100,000.00. Claimant further testified that he used these proceeds to replace his 
car, and that he lost his home as a result of the accident.

25. Mr. Page was Claimant’s supervisor in October 2008. Mr. Page credi-
bly testified that Claimant was placed on a performance improvement plan in late 
2008, but before the October 12, 2008, incident. Employer’s records show that 
Claimant had been placed on a performance improvement plan in 2006, with a 
positive outcome. Employer’s records also set forth the reasons for and the terms 
of the 2008 performance improvement plan. Mr. Page testified that immediately 
prior to October 12th, he was investigating an ‘actionable incident’, where Claimant 
was alleged to be at fault and therefore in violation of the terms of the performance 
improvement plan. Mr. Page testified that on the Thursday preceding the October 
12th, Sunday, incident, he spoke with Claimant, telling Claimant that Mr. Page’s in-
vestigation led him to believe that Claimant’s employment would likely be termi-
nated.

26. Mr. Page testified that he later learned that the improvement plan was 
not been in effect at the time of the ‘actionable incident’, therefore there were no 
grounds for termination of Claimant’s employment. However, this information was 



not communicated to Claimant by Employer’s  management before October 12, 
2008.

27. The record contains examples  of Claimant reporting his medical his-
tory to physicians  inaccurately or incompletely. For example, Claimant told the St. 
Anthony’s physicians  including Dr. Wong on August 1, 2007, that he had had no 
prior back or neck pain or injuries, which was incorrect as established by many prior 
medical reports. He also reported that his arm and hand numbness symptoms first 
occurred after August 1, 2007, although he had previously complained of this to Dr. 
Smith in February, 2007. A comparison of the statements Claimant made about his 
symptoms to Dr. Wong on January 9, 2008, and to Dr. Cazden on January 11, 
2008, also demonstrates disparities.

28. Dr. Wong’s conclusion that Claimant’s reports of increased symptoms 
after October 12, 2008, establishes a causal connection to that incident, is contrary 
to the weight of the medical evidence. The testimony of Drs. Orent and Quintero is 
more persuasive, that the October 12th incident does not explain the medical signs, 
symptoms, or complaints presented by Claimant, and that his primary complaints 
are essentially identical to the complaints he had in 2007. The weight of the medical 
evidence establishes that Claimant’s  complaints of neck pain, arm and hand pain 
and numbness, low back pain, and leg pain, were all problems and conditions for 
which he had been receiving medical care for as long as several years before Oc-
tober 12, 2008.

29. The evidence persuades the ALJ that Claimant’s  October 2008 com-
plaints and the underlying medical problems, which caused them, pre-existed the 
October 12th incident, and were not aggravated, activated, or accelerated by the 
October 12th incident.  In reaching this conclusion, the ALJ specifically finds  the sci-
entific or medical evidence controverts the credibility of Claimant’s testimony and 
statements to various physicians, particularly, Dr. Wong. The medical evidence es-
tablishes that Claimant’s statements that his  symptoms had entirely resolved prior 
to the October 12th incident cannot be credible. This conclusion is  also supported 
by Claimant’s report to Dr. Wong that he had an “80%” improvement in his  symp-
toms and his nearly simultaneous report to Dr. Cazden that he had a complete 
resolution of his symptoms, which was not medically probable.  Also of significance 
is  the fact that Claimant sought additional pain medication and possible injection 
therapy from a neurologist, as well as osteopathic manipulation from Dr. Smith, in 
April 2008 for his chronic neck pain.

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of 
Law are entered.



1. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings  as  unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

2. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits  to injured workers at a reasonable cost to Employ-
ers, without the necessity of litigation, Section 8-40-102(1), C.R.S.  The Claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of the 
evidence, Section 8-43-201, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The 
facts in a workers' compensation case must be interpreted neutrally, neither in favor 
of the rights of the Claimant nor in favor of the rights of respondents and a workers 
compensation claim shall be decided on its merits, Section 8-43-201 (2008) C.R.S.

3. An injury is compensable if it “arises out of” and “in the course of” employment, 
Section 8-43-301, C.R.S., Price v. Industrial Claim Appeals Office, 919 P.2d 207 (Colo. 
1996). The “course of employment” requirement is satisfied when it is shown that the injury 
occurred within the time and place limits of the employment relationship. Claimant must 
prove by a preponderance of the evidence that the injury “arose out of” his employment. 
Section 8-41-301(1)(b) and (c), 2008. The question of whether the Claimant met his bur-
den to prove a compensable injury is one of fact for determination by the ALJ. Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d251(Colo.App.1999).    

4. Substantial evidence to support a determination is that quantum of probative evi-
dence, which a rational fact- finder would accept as adequate to support a conclusion, 
without regard to the existence of conflicting evidence. Metro Moving & Storage Co, v. 
Gussert, 914 P.2d 411, 415 (Colo. App. 1995). To sustain a finding in Claimant’s favor, the 
Claimant must do more than put the mind of the trier of fact in a state of equilibrium. If the 
evidence presented weighs evenly on both sides, the finder of fact must resolve the ques-
tion against the party having the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 
1980). See also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989).

5. Here, Claimant failed to prove by a preponderance of evidence that he had any 
medical consequences as a result of the October 12, 2008, alleged work incident. Instead, 
the evidence persuades the ALJ that Claimant’s complaints and the underlying medical 
problems, which caused them, pre-existed the October 12 incident, and were not aggra-
vated, activated, or accelerated by the October 12 incident.  In reaching this conclusion, 
the ALJ specifically finds the scientific or medical evidence controverts the credibility of 
Claimant’s testimony and statements to various physicians, particularly Dr. Wong. The 
medical evidence establishes that Claimant’s statements that his symptoms had entirely 
resolved prior to the October 12 incident cannot be credible. This conclusion is also sup-
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ported by Claimant’s report to Dr. Wong that he had an “80%” improvement in his symp-
toms, and Claimant’s actions seeking pain medication and possible injection therapy from 
a neurologist, as well as osteopathic manipulation from Dr. Smith, in April 2008.

6. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions;  the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, 
Civil 3:16 (2005).

7. The weight of the medical evidence establishes that Claimant’s complaints of neck 
pain, arm and hand pain and numbness, low back pain, and leg pain, were all problems 
and conditions for which he had been receiving medical care for as long as several years 
before October 12, 2008.  Dr. Wong’s conclusion that Claimant’s reports of increased 
symptoms after October 12, 2008, establishes a causal connection to that incident, is con-
trary to the weight of the medical evidence. The testimony of Drs. Orent and Quintero is 
more persuasive, that the October 12 incident does not explain the medical signs, symp-
toms, or complaints presented by Claimant, and that his primary complaints are essentially 
identical to the complaints he had in 2007.

8. It is Claimant’s burden to prove by a preponderance of the evidence that he sus-
tained an “injury” arising out of the course of his employment.  City of Boulder v. Streeb, 
706 P.2d 786, 789 (Colo. 1985); §8-41-301, C.R.S. (2004).  The right to workers' compen-
sation benefits arises only when an injured employee initially establishes, by a preponder-
ance of the evidence, the need for medical treatment or disability was proximately caused 
by an “injury” arising out of and in the course of the employment. Snyder v. City of Aurora, 
942 P.2d 1337 (Colo. App. 1997).

9. Because there was no resulting need for medical care or lost time as 
a consequence of the October 12, 2008, incident, it is not necessary to determine 
whether Claimant actually fell, or whether he failed to use safety equipment that 
was provided, or whether the equipment was provided or was  usable. It is also un-
necessary to address the remaining issues  of AWW and rate of benefits, or the 
choice of physician issue.

ORDER

 It is therefore ordered that:

1. Claimant did not have a compensable injury in the course of or aris-
ing out of this employment; and 

2. Claimant’s claims for workers’ compensation benefits are denied and 
dismissed. 



The insurer shall pay interest to Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  August 28, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-637-254

ISSUES

¬ Whether claimant has overcome the Division-sponsored Independent Medical Ex-
amination (“DIME”) physician’s opinion regarding maximum medical improvement 
(“MMI”)?
¬ Whether the doctrine of issue preclusion applies in this case regarding the determi-
nation as to whether claimant has thoracic outlet syndrome (“TOS”)?
¬ Whether claimant is entitled to maintenance medical benefits in the form of Botox 
injections and a functional capacity evaluation (“FCE”)?
¬ Whether claimant has proven by a preponderance of the evidence that her upper 
extremity impairment rating should be converted to a whole person award?
¬ Prior to the hearing, the parties stipulated to an average weekly wage (“AWW”) of 
$324.02.

FINDINGS OF FACT

1. Claimant was employed with employer beginning in March 2004.  Claimant’s job 
duties included transporting elderly residents and assisting clients of employer with crafts 
and other activities.  Claimant testified that she suffered an initial injury to her left shoulder 
in December, 2004 when operating a motorized seat lift on a van she was operating for 
her employer.  Claimant testified that she attempted to pull on the seat lift when it became 
stuck and felt a muscle pull in her shoulder.  A couple of weeks later, while working for em-
ployer on December 31, 2004, claimant was assisting employer’s clients during a mock 
fire drill.  Claimant lifted one of the clients, and at that time, she heard a pop in her left 
shoulder.  Respondents admitted liability for the injury and began paying temporary total 
disability (“TTD”) benefits.
2.  Claimant was initially referred for treatment with Dr. Blair Pyle on January 3, 2005.  
Claimant provided a consistent accident history and reported that, despite her high pain 
tolerance, she was in such severe pain that she could not move her left shoulder.  Claim-
ant was diagnosed with a trapezius muscle and possible derangement of the shoulder and 
rotator cuff.  Dr. Pyle noted that claimant was in too much pain for an adequate examina-



tion.  Dr. Pyle prescribed Percocet, took claimant off of work and referred the claimant for 
physical therapy.  
3. Claimant returned to Dr. Pyle on January 11, 2005 with complaints of swelling of the 
shoulder with range of motion exercises.  Dr. Pyle noted that claimant’s degree of pain and 
discomfort in the shoulder was subjectively tremendous.  Dr. Pyle recommended a mag-
netic resonance image (“MRI”) of the left shoulder and continued claimant with physical 
therapy and prescription medications.  The MRI reportedly showed no rotator cuff tear, but 
did reveal moderate glenohumeral joint effusion.  On January 20, 2005, Dr. Marcus Higi 
attempted a trigger point injection.  The trigger point injection was reported to be of limited, 
if any, benefit.  Claimant continued to follow up with Dr. Pyle and continued with physical 
therapy and medications, in addition to chiropractic manipulation.  Despite this treatment, 
claimant continued to complain of numbness in her left arm that did not significantly im-
prove with physical therapy or chiropractic treatment.  
4. On December 13, 2005, claimant under went a Nerve Conduction Study (“NCV”) 
and electromyography (“EMG”) performed by Dr. David Silva.  The EMG revealed a mild 
left ulnar motor compressive neuropathy taking place at the left elbow / cubital tunnel 
segment of the ulnar nerve and, associated with this, a likely proximal ulnar nerve in-
volvement likely at the lower border of the thoracic outlet evidenced by significant discrep-
ancies in the ulnar f-waves.
5. On March 7, 2006, Dr. Pyle placed claimant at MMI and provided the claimant a 
permanent partial disability (“PPD”) rating of 12% of the upper extremity.  Claimant’s im-
pairment rating was based upon loss of range of motion of the upper extremity.  Respon-
dents filed a final admission of liability (“FAL”) based upon the impairment rating from Dr. 
Pyle and claimant objected to the FAL and requested a DIME.  Claimant underwent a 
DIME with Dr. J. Stephen Gray on November 8, 2006.  Claimant complained to Dr. Gray of 
constant aching and throbbing left shoulder pain that would range from a 4 to 9 on a scale 
of one to 10.  Dr. Gray diagnosed claimant with (A) left shoulder impingement syndrome; 
(B) probable left thoracic outlet syndrome with component of ulnar neuritis; (C) left shoul-
der region myosfascial pain; and (D) depression.  Dr. Gray opined claimant was not at 
MMI and recommended claimant’s depression be addressed and recommended a surgical 
consultation with a neurosurgeon or orthopedic spine surgeon to consider surgical treat-
ment for her TOS.  Dr. Gray further recommended that claimant be evaluated by a neuro-
surgeon or orthopedic spine surgeon for the changes in her cervical spine and Dr. Silva’s 
concern that problems with her right upper extremity might be related to her industrial in-
jury.
6. Following the Division IME, claimant was referred to Dr. Schakaraschwili for an In-
dependent Medical Examination (“IME”) by Respondents.  Dr. Schakaraschwili diagnosed 
claimant with a shoulder strain as evidenced by a joint effusion on early MRI and findings 
of a mild spuraspinatus tendinopathy on subsequent MRI.   It was noted by Dr. 
Schakaraschwili that claimant had undergone approximately 134 physical therapy ses-
sions to date and Dr. Schakaraschwili opined claimant had exhausted the physical therapy 
for treatment of her shoulder problem.  Dr. Schakaraschwili opined claimant had mild to 
moderate ulnar neuropathy that he did not believe was related to her industrial injury.  Dr. 
Schakaraschwili opined that there was no electrophysiologic evidence of TOS to date.  Dr. 
Schakaraschwili noted that objective findings of TOS, such as a reduced pulse with Adson 
maneuver were absent and imaging studies of the brachial plexus were negative.  There-



fore, Dr. Schakaraschwili opined claimant did not have TOS.  Dr. Schakaraschwili also 
opined that claimant’s cubital tunnel syndrome was not related to claimant’s industrial in-
jury as there was no documented injury to the elbow and claimant did not complain of pain 
to her elbow at the time of her initial injury.  Dr. Schakaraschwili recommended claimant 
undergo a psychological pain evaluation to determine if depression was affecting claim-
ant’s recovery.  Due to the fact that claimant had not undergone a psychological pain 
evaluation, Dr. Schakaraschwili did not believe that claimant was at MMI.  Dr. 
Schakaraschwili did opine, however, that claimant had completed treatment for her physi-
cal injuries.
7. The IME report from Dr. Schakaraschwili and the DIME report from Dr. Gray were 
forwarded by Respondents to Dr. Pyle.  On March 12, 2007, Dr. Pyle authored a report in 
response to a list of questions that indicated he believed claimant’s shoulder injury did not 
remain injured and opined that claimant did not have TOS.  Dr. Pyle also agreed with Dr. 
Schakaraschwili’s opinion that claimant’s cubital tunnel syndrome was not caused by her 
shoulder injury.  Dr. Pyle also agreed that claimant should be referred for a psychological 
pain evaluation and agreed that claimant should not be referred for a surgical recommen-
dation.  Dr. Pyle subsequently referred the claimant to Dr. Cotgageorge for a psychological 
evaluation on March 21, 2007.
8. Claimant’s medical care was subsequently transferred from Dr. Pyle to Dr. Levine.  
Dr. Levine initially examined claimant on September 4, 2007.  Dr. Levine noted that the 
etiology of claimant’s shoulder pain has remained a debated question from all consultants.  
Dr. Levine noted that claimant has undergone a clinical psychological evaluation with Dr. 
Cotgageorge and counseling with Douglas Miller, but claimant did not believe the counsel-
ing was helpful and expressed a desire to go back to see a physical therapist.  Claimant 
denied wanting and further injections and reported a severe adverse reaction to her last 
injection.  Dr. Levine noted that after an extensive review of the claimant’s complex record, 
he was left with the feeing that claimant has complaints of left shoulder pain which varied 
in location and quality without any definite etiology.  Dr. Levine further opined that he 
doubted the claimant had a thoracic outlet syndrome causing her symptoms, but noted 
that there might be a possibility that there was some sort of brachial plexus involvement 
that would need to be evaluated by a neurologist or physical medicine specialist with iso-
lated nerve conduction tests done to see if there is any implication for this.  Dr. Levine also 
continued claimant’s physical therapy, noting that claimant subjectively feels much better 
with physical therapy and therefore, it is reasonable to continue the physical therapy one 
time per week for the next few months.  Dr. Levine referred the claimant to Dr. Isser-Sax 
for evaluation of a possible brachial plexus injury on October 1, 2007.
9. Claimant was initially evaluated by Dr. Isser-Sax on November 8, 2007.  Claimant 
complained of aching pain and weakness in the left upper extremity with numbness and 
parathesias in the left upper extremity and left pectoralis reagion with parathesias in the 
left hand.  Dr. Isser-Sax noted that review of the left upper extremity EMG performed on 
November 8, 2007 showed no evidence of mononeuropathy, brachial plexopathy or cervi-
cal radiculopathy.  Dr. Isser-Sax opined that claimant’s symptoms were most likely secon-
dary to a thoracic outlet syndrome and opined that claimant should continue with physical 
therapy and biofeedback and possible Botox injections.  In the meantime, Claimant’s care 
was transferred from Dr. Levine to Dr. Lyons as of February 12, 2008.  Dr. Lyons eventu-



ally reviewed claimant’s chart and recommended ongoing physical therapy, Botox injec-
tions and possible referreal to a TOS specialist.
10. Respondents contested the recommended treatment from Dr. Isser-Sax and claim-
ant applied for hearing on the issue.  In conjunction with the hearing, the deposition of Dr. 
Isser-Sax was obtained.  Dr. Isser-Sax testified she believed the claimant was suffering 
from TOS and the physical therapy and Botox injections were designed to treat claimant’s 
TOS.  Dr. Isser-Sax testified that there was not a proven objective test that could diagnose 
TOS.  Dr. Isser-Sax testified that a diagnosis of TOS is a diagnosis of exclusion, so if the 
other objective tests do not reveal another pathology, TOS is left as the diagnosis.  Dr. 
Isser-Sax noted that sometimes an EMG study can be helpful in diagnosing TOS, but usu-
ally, unless the TOS is severe, the EMG is normal.  Dr. Isser-Sax further noted that while 
Dr. Silva’s EMG revealed an ulnar neuropathy, her EMG did not reveal an ulnar neuropa-
thy.  Dr. Isser-Sax noted that Dr. Silva’s EMG would be considered a positive result for 
TOS.  Dr. Isser-Sax further testified that the purpose of the Botox injections would be to 
relax the muscles across the brachial plexus.
11. This matter came to hearing before ALJ Martinez on March 11, 2008 on the issue of 
whether claimant had proven that the medical treatment recommended by Dr. Isser-Sax 
was reasonable and necessary to cure and relieve the effects of her work-related injury.  
ALJ Martinez issued specific findings of fact, conclusions of law and order dated May 22, 
2008 that made factual findings that determined that claimant showed it more probably 
true than not that she has TOS, which arose out of and in the course of her employment 
with employer, and that the Botox injections recommended by Dr. Isser-Sax were reason-
able and necessary to cure and relieve claimant from the effects of her work-related injury.  
Respondents were ordered to pay for the Botox injections, physical therapy and biofeed-
back recommended by Dr. Isser-Sax.  Respondents did not seek review of the decision of 
ALJ Martinez.  The ALJ finds that the decision of ALJ Martinez dated May 22, 2008 dealt 
with whether Respondents were liable for the proposed Botox injections and other medical 
treatment recommended by Dr. Isser-Sax.
12. Claimant returned to Dr. Isser-Sax for Botox injections on June 9, 2008 and fol-
lowed up with Dr. Isser-Sax on July 23, 2008.  Claimant reported in her follow up visit that 
the Botox injection helped her overall pain that she rated as a 4-5/10.  Dr. Isser-Sax placed 
the claimant at MMI as of August 7, 2008 and recommended continued Botox injections 
every 3 months with ongoing physical therapy.  Claimant was referred back to Dr. Lyons 
on September 10, 2008 for an impairment evaluation.  Dr. Lyons noted that TOS testing, 
incluing Hallstead maneuver, Adson maneuver, and Roos test were all negative.  Dr. Lyons 
noted that claimant reported benefiting from Botox injections and recommended the claim-
ant have an FCE to outline her permanent work restrictions.  Dr. Lyons did not set forth 
why the FCE was needed other than to outline permanent work restrictions.
13. Apparently Dr. Gray stopped performing DIME evaluations, and consequently, Re-
spondents could not return claimant to Dr. Gray for a follow-up DIME.  Respondents there-
fore filed a notice and proposal to select a DIME with the Division of Workers’ Compensa-
tion and Dr. McLaughlin was selected as the new DIME physician.  Dr. McLaughlin per-
formed a DIME on October 30, 2008.  Claimant reported to Dr. McLaughlin that her pain in 
the last month was 4/10 at it’s best and 8-9/10 at its worst.  Claimant reported that on av-
erage it is 7/10 and currently was 5-6/10.  Claimant reported a 60% improvement in her 
pain with the Botox injections and an 80% improvement of her pain with physical therapy.  



Dr. McLaughlin opine that claimant had a left shoulder disorder related to the December 
31, 2004 work injury with ongoing left shoulder pain.  Dr. McLaughlin opined claimant did 
not have thoracic outlet syndrome, but instead, had ongoing pain.  Dr. McLaughlin noted 
that claimant’s physical therapy had consisted primarily of passive physical therapy without 
significant emphasis on active physical therapy.  In discussing this with claimant, Dr. 
McLaughlin noted that claimant “just feels she cannot engage in active therapy.”  Dr. 
McLaughlin also opined that claimant’s anterior axillary area may have a personal disorder 
going on, such as lymphadenopathy or something inferior to the pectoralis muscle, that 
could be contributing to claimant’s symptoms.  
14. Dr. McLaughlin opined that claimant was at MMI as of September 4, 2007.  Dr. 
McLaughlin noted that claimant’s range of motion, as measured during his examination, 
was worse than the range of motion as measured by Dr. Levine on September 4, 2007, 
even though claimant had continued with over a year of physical therapy and undergone 
two (2) Botox injections.  Dr. McLaughlin provided claimant with a PPD rating of 9% of the 
upper extremity that converts to a 5% whole person impairment rating.  
15. Respondents filed an FAL based on the impairment rating of Dr. McLaughlin on No-
vember 19, 2008.  Claimant filed an objection to the FAL and requested a hearing on the 
issues of MMI, PPD, and AWW.  Claimant later added the issues of the FCE recom-
mended by Dr. Lyons and law of the case, issue preclusion and claim preclusion to be de-
termined at hearing.
16. Claimant continued to receive maintenance medical care from Dr. Isser-Sax follow-
ing the DIME.  Claimant underwent a repeat Botox injection on January 5, 2009.  Claimant 
returned to Dr. Isser-Sax on February 20, 2009 and reported significant relief of pain fol-
lowing the injection.  Dr. Isser-Sax recommended 2-3 Botox injections per year for the next 
3-5 years as well as physical therapy.  Claimant returned to Dr. Isser-Sax on April 3, 2009 
and reported an aching pain in her neck radiating down in the left arm in the range of 4 out 
of 10.  Claimant reported that following completion of her physical therapy program, she 
had started a home exercise program and her subjective complaints had improved ap-
proximately 70% since her initial evaluation.  Dr. Isser-Sax reported that she would be 
scheduled for a repeat Botox injection in May and that her pain is lessened for longer time 
between Botox injections.
17. Claimant testified at hearing that her Botox injection scheduled for early May did not 
take place as it was denied by the carrier.  Claimant testified that after the Botox injection 
she has more mobility in her arm.  Claimant testified that the pain in her arm causes her to 
wake up 2-4 times per night and she has exhaustion from being unable to sleep.  Claimant 
rated her left arm pain as being a 5 out of 10 at the hearing.  Claimant testified that prior to 
the Botox injections, her pain level was 6-8 out of 10 most of the time.  Claimant testified 
that the pain felt like a rubber band and starts in the center of her chest and goes up the 
left side.
18. The deposition of Dr. McLaughlin was taken by the parties on June 16, 2009.  Dr. 
McLaughlin opined that claimant did not have thoracic outlet syndrome, and, conse-
quently, Dr. McLaughlin did not recommend claimant receive Botox injections.  Dr. 
McLaughlin noted that the Botox injections are not recommended pursuant to the medical 
treatment guidelines for treatment of ongoing myofascial pain.  Dr. McLaughlin also noted 
that even if one were to consider that claimant did have TOS, Botox injections into the sca-
lene as performed by Dr. Isser-Sax have no therapeutic role in the treatment of TOS.



19. On cross-examination, Dr. McLaughlin acknowledged that trigger point injections 
could be used under the diagnostic portion of the guidelines to provide additional informa-
tion prior to surgical intervention.  Dr. McLaughlin also noted on cross examination that the 
date he used for determining MMI (September 4, 2007) was the date Dr. Levine noted the 
claimant to be stable, but was not a date her treating physician established as a date of 
MMI.  The ALJ finds the testimony and medical report of Dr. McLaughlin and his opinion 
that the claimant does not have TOS credible and persuasive.
20. Claimant argued at hearing that she has overcome the DIME opinion regarding 
MMI by clear and convincing evidence.  In this same argument, Claimant contends that 
because ALJ Martinez found claimant suffered from TOS and ordered a specific benefit to 
treat the TOS (Botox injections), and the order was not appealed, Dr. McLaughlin’s opinion 
that the claimant does not have TOS must be disregarded.  The claimant therefore argues 
that the appropriate date for MMI should be August 7, 2008, as found by Dr. Isser-Sax.  
The ALJ in not persuaded.
21. The ALJ credits the testimony and reports from Dr. McLaughlin and the reports from 
Dr. Pyle and finds that the claimant has failed to prove that it is highly probable and free 
from serious or substantial doubt that Dr. McLaughlin’s opinion that claimant does not have 
TOS is incorrect.
22. The ALJ credits claimant’s testimony that she continues to experience pain across 
her chest as a result of the shoulder injury.  Claimant testified that her pain limits her mobil-
ity and causes pain when working overhead.  The ALJ credits claimant’s testimony that 
she experiences pain in an area that is not contained on the schedule of impairment set 
forth at Section 8-42-107(2), C.R.S.  The ALJ finds that claimant has shown that it is more 
likely true than not that she suffered an impairment that is not contained on the schedule of 
impairments set forth at Section 8-42-107(2), supra.
23. The ALJ credits the testimony and reports from Dr. McLaughlin that the ongoing 
Botox injections recommended by Dr. Isser-Sax are not reasonable and necessary to 
maintenance medical treatment to prevent further deterioration of her medical condition.  
The ALJ also finds that claimant has failed to show that it is more probably true than not 
that a functional capacity evaluation is necessary to prevent further deterioration of her 
medical condition.

CONCLUSIONS OF LAW

I. MMI

1. Section 8-42-107(8)(b)(III) and (c), C.R.S. provide that the determination of MMI by 
a DIME physician selected through the Division of Workers’ Compensation shall only be 
overcome by clear and convincing evidence.  Montoya v. Industrial Claim Appeals Office, 
203 P.3d 620 (Colo. App. 2008).  Determination of MMI requires the DIME physician to as-
sess, as a matter of diagnosis, whether the various components of the claimant’s medical 
condition are causally related to the industrial injury.  Martinez v. Industrial Claim Appeals 
Office, 176 P.3d 826 (Colo. App. 2007).  This scheme promotes the prompt delivery of 
benefits, simplifies the workers’ compensation process, and reduces the need for litigation.  
Williams v. Kunau, 147 P.3d 33 (Colo. 2006); Drykopp v. Industrial Claim Appeals Office, 
30 P.3d 821, 822 (Colo. App. 2001).  Clear and convincing evidence is highly probable and 
free from serious or substantial doubt, and the party challenging the DIME physician’s find-



ing must produce evidence showing it is highly probable the DIME physician is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or 
proposition has been proved by clear and convincing evidence if, considering all the evi-
dence, the trier-of-fact finds it to be highly probable and free from serious doubt.  Metro 
Moving & Storage Co. V. Gusser, supra.  A mere difference of opinion between physicians 
fails to constitute error.  See Gonzales v. Browning Ferris Industries of Colorado, W.C. No. 
4-350-356 (Industrial Claim Appeals Office, March 22, 2000).
2. The enhanced burden of proof reflects an underlying assumption that the physician 
selected by an independent and unbiased tribunal will provide a more reliable medical 
opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998).  
Since the DIME physician is required to identify and evaluate all losses and restrictions 
which result from the industrial injury as part of the diagnostic assessment process, the 
DIME physician’s opinion regarding causation of those losses and restrictions is subject to 
the same enhanced burden of proof.  Id.
3. In this case, Dr. McLaughlin opined that claimant was at MMI as of September 4, 
2007 based upon his review of the records and determination that claimant’s condition had 
become stable as of that date.  The ALJ notes that this testimony is supported by the 
medical records that show claimant’s pain complaints to be in the 4-6 out of ten range dur-
ing this period of time.  Even though claimant testified that the Botox injections provided 
her with relief, and claimant reported pain relief to her treating physicians following her 
Botox injections, claimant’s subject reports of pain on a pain scale remained relatively 
consistent with her complaints of pain prior to her Botox injections.
4. Claimant also argues that based upon the doctrine of issue preclusion, claimant 
has overcome the opinion of MMI from the DIME physician because the DIME physician 
based his MMI determination on the claimant did not suffer from TOS.  Again, the ALJ is 
not persuaded.
5. Issue preclusion bars relitigation of an issue if: (1) the issue precluded is identical to 
an issue actually determined in the prior proceeding; (2) the party against whom estoppel 
is asserted has been a party to or is in privity with a party to the prior proceedings; (3) 
there is a final judgment on the merits in the prior proceedings; and (4) the party against 
whom the doctrine is asserted has a full and fair opportunity to litigate the issue in the prior 
proceeding.  Sunny Acres Villa, Inc. v. Cooper, 25 P.3d 44 (Colo. 2001).  
6. Assuming the decision of ALJ Martinez dated May 22, 2008 was not an interlocu-
tory order, even though claimant had not yet undergone the Botox injections, then the sec-
ond and third elements are present in this case (orders that do not require payment of 
benefits or a penalty, or deny the claimant either, are interlocutory and not subject to re-
view.  Natkins & Co. v. Eubanks, 775 P.2d 88 (Colo. App. 1989)).
7. Here, the disputed issue at the first hearing was whether claimant was entitled to 
the medical treatment recommended by Dr. Isser-Sax, and specifically, the Botox injec-
tions, physical therapy and biofeedback.  Claimant was provided with this course of medi-
cal treatment after the March 11, 2008 hearing.  Moreover, the disputed issue in this case 
is MMI, not necessary medical treatment.  MMI was not an issue determined at the prior 
hearing, and therefore, the issue is not identical to one previously litigated.  
8. Assuming arguendo that claimant were to pose the issue in this case as one of 
medical treatment, the medical treatment claimant is arguing in favor of is to be rendered 
post-MMI, even assuming claimant were to prevail on the MMI issue.  Therefore, the issue 



in this case represents maintenance medical treatment, and not treatment necessary to 
cure and relieve the effects of the industrial injury.  Due to the fact that the issues in dis-
pute in this case are not identical, the doctrine of issue preclusion does not apply.
9. The ALJ recognizes that this case involves a unique set of circumstances involving 
two separate DIME physicians and a prior order regarding medical treatment.  Nonethe-
less, unless all four criteria apply in an argument for issue preclusion, a prior finding that 
the claimant suffers from TOS does preclude the parties from relitigating a factual finding 
made at a prior hearing following a second DIME.  In this case, the ALJ finds that the issue 
litigated at the prior hearing was the reasonableness and necessity of medical treatment, 
not the existence of claimant’s alleged TOS.
PPD

10. The question of whether the claimant has sustained an “injury” which is on or off the 
schedule of impairment depends on whether the claimant has sustained a “functional im-
pairment” to a part of the body that is not contained on the schedule.  Strauch v. PSL 
Swedish Health Care System, 917 P.2d 366 (Colo. App. 1996).  Functional impairment 
need not take any particular impairment.  Discomfort which interferes with the claimant’s 
ability to use a portion of his body may be considered “impairment.”  Mader v. Popejoy 
Construction Company, Inc., W.C. No. 4-198-489, (ICAO August 9, 1996).  Pain and dis-
comfort which limits a claimant’s ability to use a portion of his body may be considered a 
“functional impairment: for determining whether an injury is on or off the schedule.  See, 
e.g., Beck v. Mile Hi Express Inc., W.C. No. 4-238-483 (ICAO February 11, 1997).  
11. As found, Claimant has shown that it is more likely true than not that she suffered a 
functional impairment in her chest area.  This testimony is consistent with the medical re-
cords of claimant’s treating physicians that document pain in the chest area.  As found, 
claimant’s testimony that she suffers pain in her chest area establishes that is not located 
in the schedule of impairment ratings set forth at Section 8-42-107(2), C.R.S.
MAINTENANCE MEDICAL TREATMENT

12. The need for medical treatment may extend beyond the point of maximum medical 
improvement where claimant requires periodic maintenance care to prevent further dete-
rioration of her physical condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988).  An award for Grover medical benefits is neither contingent upon a finding that a 
specific course of treatment has been recommended nor a finding that claimant is actually 
receiving medical treatment.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 
992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 
609 (Colo. App. 1995).  Section 8-42-101, supra, thus authorizes the ALJ to enter an order 
for future maintenance treatment if supported by substantial evidence of the need for such 
treatment. Grover v. Industrial Commission, supra.

13. As found, claimant has failed to prove that it is more probable than not that Botox 
injections are reasonable and necessary to prevent further deterioration of her physical 
condition.  As found, the ALJ credits the testimony of Dr. McLaughlin in finding that claim-
ant’s Botox injections were designed to treat TOS that the claimant does not have.



14. Claimant has also requested an order requiring respondents to pay for an FCE.  As 
found, claimant has failed to establish how an FCE establishing her permanent work re-
strictions will prevent further deterioration of her physical condition.  The ALJ notes that 
Respondents have admitted for a general award of maintenance medical treatment in the 
November 19, 2008 FAL, and nothing in this order shall be interpreted to limit the general 
award of maintenance medical treatment beyond those issues addressed in this Order.

ORDER

 It is therefore ordered that:

1. Claimant’s date of MMI is September 4, 2007.
2. Respondents shall pay Claimant PPD benefits of 5% whole person based on the 
DIME report of Dr. McLaughlin.
3. Claimant’s claim for an FCE as medical treatment is denied and dismissed.
4. Claimant’s claim for ongoing Botox injections recommended by Dr. Isser-Sax is de-
nied and dismissed.
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  August 28, 20009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-467

ISSUES

¬ Whether Respondents have overcome the findings of the Division-sponsored Inde-
pendent Medical Examination (“DIME”) physician by clear and convincing evidence with 
regard to the permanent impairment rating provided to claimant?
¬ Whether claimant has suffered an injury contained off the scheduled impairment 
rating set forth at Section 8-42-107(2)?

FINDINGS OF FACT

1. Claimant suffered an admitted injury to his right shoulder on April 24, 2007 when he 
was pulling a heavy wrench on a machine while in the course and scope of his employ-
ment with respondent employer.
2. Following a course of conservative treatment, claimant an MRI of the right shoulder 
on January 18, 2008.  The MRI revealed an undersurface intrasubtance tear of the 
subscapularis tendon at its insertion with resultant mild medial subluxation of the upper 
portion of the long head of the biceps tendon into the substance of the subscapularis, pos-



terior superior paralabral cysts, biceps tendinosis with probable longitudinal split distally 
and peritendinitis, mild subacromial/subdeltoid bursitis, and mild osteoarthritis of the acro-
mioclavicular joint.  Claimant underwent surgery on March 17, 2008 under the auspices of 
Dr. Blevins.  According to the surgical report from Dr. Blevins, Claimant’s surgery included 
an open subscapularis repair, open biceps tenodesis, arthroscopic subacromial decom-
pression, arthroscopic planing of undersurface of distal clavicle, arthroscopic debridement 
of labrum, and arthroscopic debridement of undersurface and superior surface fraying of 
supraspinatus.  While the MRI revealed a possible SLAP lesion, none was identified dur-
ing the surgery.  In his operative report, Dr. Blevins noted that the undersurface of the dis-
tal clavicle did hang below the level of the acromion and was felt to be a potential source 
of impingement.  The superior surface of the rotator cuff was normal with the exception of 
a thin frayed area of the mid to anterior portion of the supraspinaturs fraying in this area 
from the superior surface.
3. Claimant continued to treat with Dr. Lyons, his authorized treating physician (“ATP”) 
following his surgery and was eventually placed at MMI by Dr. Lyons on October 21, 2008.  
Dr. Lyons assigned claimant a 4% upper extremity impairment rating that converts to a 2% 
whole person impairment rating.  Respondents filed a final admission of liability (“FAL”) on 
November 14, 2008 admitting for the 4% whole person impairment rating and claimant re-
quested and received a DIME with Dr. Mason on March 6, 2009.  
4. Dr. Mason performed a physical examination of claimant and reviewed the surgical 
report from Dr. Blevins, in addition to claimant’s other medical records.  Dr. Mason noted 
that the operative report indicated a post operative diagnosis of right shoulder biceps ten-
donitis, partial subscapularis tear, partial supraspinatus tear and impingement.  Dr. Mason 
noted that the procedure included a right shoulder open subscapularis repair, open te-
nodesis, arthroscopic subacromial decompression with planing of the distal clavicle, ar-
throscopic debridement of the labrum and arthroscopic debridement of the undersurface 
and superior surface fraying of the supraspinatus.  Dr. Mason provided claimant with an 
impairment rating of 7% of the upper extremity for loss of range of motion and added a 
10% impairment rating under a specific disorder impairment for the distal clavicle resec-
tion.  This combined to a 16% upper extremity impairment rating that converts to a 10% 
whole person rating.
5. Following the DIME with Dr. Mason, Respondents obtained their own independent 
medical examination (“IME”) with Dr. Yamamoto.  Dr. Yamamoto reviewed the medical re-
ports in this case, but did not examine claimant.  Dr. Yamamoto noted that Dr. Blevins re-
ported in his surgical report that the undersurface of the distal clavicle did hang below the 
level of the acromion and was felt to be a potential source of impingement, however, 
based on the preoperative evaluation imaging studies, Dr. Blevins felt claimant did not 
need a distal clavicle resection and therefore, here proceeded with planing the undersur-
face of the distal clavicle removing the hypertrophy portion, which hung below the level of 
the acromion.  Dr. Yamamoto testified at hearing that the distal clavicle is not contained in 
the glenohumeral joint.  Dr. Yamamoto, in reviewing the impairment rating of Dr. Mason, 
noted that Dr. Mason provided claimant with a 10% upper extremity impairment rating for a 
distal clavicle resection.  Dr. Yamamoto correctly noted that this procedure was not per-
formed.  Dr. Yamamoto noted that claimant could have been provided with an impairment 
rating for crepitus but it was unclear as to whether nor not there was ratable crepitus pre-
sent at the time of the impairment rating by Dr. Lyons or by the DIME.  Dr. Yamamoto re-



viewed the range of motion measurements obtained by Dr. Mason during the DIME and 
opined that claimant’s range of motion would entitle claimant to a range of motion rating of 
8% of the upper extremity, which converts to a 5% whole person impairment rating.  The 
ALJ finds the report and testimony of Dr. Yamamoto credible and persuasive.
6. Claimant obtained a records review IME from Dr. Hughes on June 24, 2009.  Dr. 
Hughes noted that “several years ago, the Division of Workers’ Compensation advised 
physicians to cease assigning a Table 19 resection arthroplasty rating of 24% upper ex-
tremity for the ‘shoulder’ and to instead assign 10% upper extremity for resection arthro-
plasty of the distal clavicle.  This was based on later editions of the AMA Guides that speci-
fied the clavicular resection arthroplasty impairment.”  Dr. Hughes further noted that the 
Division had also advised examiners that the AMA Guides definition for impairment was: 
The loss of, loss of use of, or derangement of any body part, system, or function, and that 
given this definition, “one may reasonably assume any patient who has undergone an in-
vasive procedure which has permanently changed any body part has suffered a derange-
ment under the definition of impairment according to the AMA Guides to the Evaluation of 
Permanent Impairment, Third Edition (Revised).”  The Division’s advisory goes on to note: 
“Examples in which the rating procedure is necessary include arthroscopic debridement of 
the shoulder…”  Dr. Hughes goes on to opine that in light of the recent interpretation of the 
shoulder specific disorder impairment assignment, the Division broadened the narrow ad-
visory given previously to assign a 10% impairment of the upper extremity for resection 
arthroplasty of the distal clavicle.  In light of these recommendations by the Division, Dr. 
Hughes opined that Dr. Mason was correct in her assessment of 10% of the upper extrem-
ity for Mr. Pettit’s surgery in conjunction with impairment for reduced ranges of motion.
7. The ALJ finds that Dr. Mason provided claimant an impairment rating for a surgical 
procedure that was not performed.  The ALJ further credits the report of Dr. Hughes that it 
was in Dr. Mason’s discretion to provide claimant with an impairment rating for up to 10% 
of the right upper extremity based on the procedures that have been performed.  Dr. Ma-
son, however, did not use her discretion for this impairment rating and the ALJ will not pre-
sume that Dr. Mason would have used her discretion to provide this impairment rating had 
she known that claimant did not undergo a clavicle resection.
8. Claimant testified he continues to be work for employer and is capable of perform-
ing his job fairly well.  Claimant testified that after the surgery, if he reaches over his head, 
he gets tightness in the muscles over the front side of shoulder.  Claimant noted that there 
are certain activities that he can no longer perform, including cutting his own firewood.  
Claimant testified that he can lift from ground to the knee level, but has problems lifting 
from the waist to overhead level and reaching around his back.  The ALJ finds the claim-
ant’s testimony credible that he continues to experience pain in areas of his body on the 
front side of his shoulder.
9. The ALJ finds that respondents have shown that it is highly probable and free from 
substantial doubt that Dr. Mason was incorrect in assigning claimant an impairment rating 
of 10% of the upper extremity for a clavicle resection where this surgical procedure was 
not performed.   The ALJ finds that claimant underwent an arthroscopic planing of the un-
dersurface of the distal clavicle.  The ALJ finds that the planing of the distal clavicle in-
volves a procedure that is proximal to the glenohumeral joint.  Claimant has complained of 
pain along the front of his shoulder in an area that is not contained on the schedule of im-
pairments set forth at Section 8-42-107(2).  The ALJ finds that claimant has shown that it is 



more probably true than not that claimant suffered an impairment that is not contained on 
the schedule of impairments set forth at Section 8-42-107(2), C.R.S.

CONCLUSIONS OF LAW

1. Sections 8-42-107(8)(b)(III) and (c), C.R.S. provide that the determination of a 
DIME physician selected through the Division of Workers’ Compensation shall only be 
overcome by clear and convincing evidence.  Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician’s finding must produce evidence showing it highly probable the DIME physician 
is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A 
fact or proposition has been proved by clear and convincing evidnce if, considering all the 
evidence, the trier-of-fact finds it to be highly probable and free from serious or substantial 
doubt.  Metro Moving & Storage v. Gussert, supra.  A mere difference of opinion between 
physicians fails to constitute error.  See, e.g., Gonzales v. Browning Ferris Industries of 
Colorado, W.C. No. 4-350-356 (Industrial Claim Appeals Office, March 22, 2000).  
2. The DIME physician’s finding under Section 8-42-107(8)(c), C.R.S., is generally the 
impairment rating.  DeLeon v. Whole Foods Market, Inc., W.C. No. 4-600-477 (ICAO, No-
vember 16, 2006).  Once a party sustains the initial burden of overcoming the DIME physi-
cian’s impairment rating by clear and convincing evidence, the ALJ’s determination of the 
correct rating is then a matter of fact based upon the lesser burden of a preponderance of 
the evidence.  Id.  The ALJ is not required to dissect the overall impairment rating into its 
component parts and determine whether each part has been overcome by clear and con-
vincing evidence.  Id.
3. As found, Respondents have proven that it is highly probable and free from serious 
or substantial doubt that the impairment rating provided by Dr. Mason was incorrect.  The 
ALJ finds that Dr. Mason provided an impairment rating for a distal clavicle resection, even 
though a distal clavicle resection was not performed.  The ALJ credits the report and testi-
mony of Dr. Yamamoto and finds that including that 10% impairment rating was incorrect.  
The ALJ also credits the report of Dr. Yamamoto and finds that claimant’s range of motion 
measurements would properly provide claimant with a permanent impairment rating of 8% 
of the upper extremity that converts to a 5% whole person rating.
4. The question of whether the claimant has sustained an “injury” which is on or off the 
schedule of impairment depends on whether the claimant has sustained a “functional im-
pairment” to a part of the body that is not contained on the schedule.  Strauch v. PSL 
Swedish Health Care System, 917 P.2d 366 (Colo. App. 1996).  Functional impairment 
need not take any particular impairment.  Discomfort which interferes with the claimant’s 
ability to use a portion of his body may be considered “impairment.”  Mader v. Popejoy 
Construction Company, Inc., W.C. No. 4-198-489, (ICAO August 9, 1996).  Pain and dis-
comfort which limits a claimant’s ability to use a portion of his body may be considered a 
“functional impairment: for determining whether an injury is on or off the schedule.  See, 
e.g., Beck v. Mile Hi Express Inc., W.C. No. 4-238-483 (ICAO February 11, 1997).  
5. As found, claimant’s surgery resulted in a arthroscopic planing of the undersurface 
of the distal clavicle.  The distal clavicle is located proximal to the glenohumeral joint.  As 
found, claimant credibly testified that use of his upper extremity causes pain and discom-
fort on the front part of his shoulder in an area that is not located on the schedule of im-
pairment ratings set forth at Section 8-42-107(2), C.R.S.  Based upon the claimant’s testi-



mony, the medical records from his treating physicians, and the reports of the examining 
physicians, along with the testimony from Dr. Yamamoto, the ALJ finds that claimant’s 
proper impairment rating should be the 8% upper extremity impairment rating provided by 
Dr. Yamamoto that converts to a 5% whole person award.  The ALJ further finds that 
claimant has proven by a preponderance of the evidence that his injury of April 24, 2007 
resulted in a functional impairment that is contained off the schedule set forth at Section 8-
42-107(2).  Claimant is, therefore, entitled to a permanent impairment award of 5% whole 
person.

ORDER

 It is therefore ordered that:

 1. Respondents shall pay Claimant permanent partial disability benefits 
based upon an impairment rating of 5% whole person.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  August 20, 2009

Keith E. Mottram
Administrative Law Judge
 

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-207

ISSUES

¬ Whether Claimant’s carpal tunnel surgery recommended by Dr. Copeland is rea-
sonable, necessary and related to Claimant’s workers’ compensation injury?

FINDINGS OF FACT

1. Claimant is a 52 year old female who suffered an admitted injury while employed 
with employer on December 15, 2007 when she slipped and fell on ice and water in the 
restroom at the employer’s premises.  Claimant was initially referred for medical treatment 
with Dr. Raley on the date of her injury.  Claimant reported with complaints of pain over the 
right shoulder region.  Claimant was diagnosed with a contusion of the right shoulder and 
provided with prescription medication.  Initial x-rays of claimant’s right shoulder were nega-
tive and claimant was referred for an MRI of her right shoulder on December 17, 2007.  
The MRI exam revealed some supraspinatus tendinopoathy, but was otherwise unremark-
able.
2. Claimant continued to treat with Dr. McLaughlin and Dr. Woodyard and was even-
tually referred to Dr. Copeland, an orthopedist on January 25, 2008 and underwent a 
subacromial injection of her right shoulder.  The injection provided some initial relief but did 



not have any long term effects for claimant.  Claimant underwent an MRI of the cervical 
spine on February 13, 2008 that revealed moderate to sever spinal stenosis at C4-5 and 
C5-6 levels without clear evidence of disk herniation.  
3. Claimant continued to treat with Dr. McLaughlin who took her off of work as of Feb-
ruary 13, 2008.  Claimant reported her shoulder pain improved while not working, but still 
complained of significant problems with her shoulder.  Dr. McLaughlin diagnosed claimant 
with capsulitis of the right shoulder and recommended additional therapy, including a 
home exercise program.  Claimant underwent an intraarticular injection into the right 
shoulder under the auspices of Dr. Copeland on April 4, 2008 that had little affect on 
claimant’s symptoms.  Claimant was evaluated by Dr. Nelson on April 30, 2008.  Claimant 
was complaining at that time of intermittent numbness and tingling in the index and long 
fingers and thumb on her right hand.  Motor Conduction Studies demonstrated prolonged 
latency across the wrist of the right median nerve, with normal amplitudes and conduction 
velocities across the wrist and forearm.  Dr. Nelson noted that the right median sensory 
and motor neuropathy across the wrist was consistent with a clinical diagnosis of carpal 
tunnel syndrome.  Dr. Nelson also noted that previous documentation in the medical re-
cords indicated focal entrapment of the median nerve was present on previous nerve con-
duction studies.
4. Claimant continued to treat with Dr. McLaughlin who began to wean the claimant off 
of her medications and recommended claimant continue with her independent exercise 
program, including pool therapy.  Claimant began to report some improvement of her 
symptoms in July, 2008.  In September 2008, claimant began a new job and reported feel-
ing a little more sore after work.  Claimant reported to Dr. McLaughlin that her new job was 
not very physical, and reported that she was still going to the gym and doing her home ex-
ercise program.  Claimant also reported getting numbness and tingling in the arms.  Dr. 
McLaughlin noted that claimant had a positive thoracic outlet syndrome maneuver on the 
right.
5. By November 25, 2008, claimant was still complaining of pain down her right arm 
from the base of her neck.  Claimant reported to Dr. McLaughlin that she was being careful 
at work and was not really lifting.  Dr. McLaughlin noted that claimant had done well with 
getting off narcotics, but still had the ongoing pain and some irritation down the arm that 
seemed to be worse.  Dr. McLaughlin continued claimant on her independent exercise 
program and instructed claimant to continue to follow up monthly.  Claimant returned to Dr. 
Nelson on December 4, 2008 and reported that she had changed jobs and was now expe-
riencing problems with both arm, including numbness at night and swelling of both hand 
and all fingers.  Dr. Nelson noted claimant had a history of right carpal tunnel syndrome 
and provided claimant with wrist splints to utilize while sleeping.  When claimant returned 
to Dr. McLaughlin on December 22, 2008, claimant reported that her hand was numb and 
tingly, especially when she lies down.  Claimant reported wearing her splint, but still had 
pain from her next down her right arm when lying down at the end of the day.  Claimant 
continued to work at her new job, but denied performing any heavy lifting.  Claimant con-
tinued to follow up with Dr. McLaughlin, Dr. Nelson and Dr. Duree during this time frame.
6. Claimant returned to Dr. Nelson on February 10, 2009 with complaints of pain in the 
range of 4-8 out of 10 in her upper extremities with right greater than left.  Dr. Nelson again 
diagnosed claimant with a history of right carpal tunnel syndrome and recommended re-
leasing the right carpal tunnel to decompress the median nerve across the right wrist.  By 



February 11, 2009, Dr. McLaughlin had likewise diagnosed claimant with carpal tunnel 
syndrome.  Dr. McLaughlin noted that he had spoken with Dr. Nelson about the median 
neuropathy and had reviewed the original emergency department reports and initial medi-
cal records.  Dr. McLaughlin further noted that he agreed with Dr. Nelson’s conclusion that 
getting the carpal tunnel release would be helpful regarding the resolution of claimant’s 
proximal complaints.  On March 2, 2009, Dr. McLaughlin noted that claimant had positive 
Tinel sign over the median nerve of the right.  Dr. McLaughlin referred the claimant to Dr. 
Copeland to see if Dr. Copeland recommended a carpal tunnel release.  The referral to Dr. 
Copeland was not authorized by Insurer, and therefore, claimant did not see Dr. Copeland.  
Dr. McLaughlin opined on March 16, 2009 that claimant’s median neuropathy was most 
likely present from the injury claimant suffered when she fell hitting her right shoulder and 
right arm.  The ALJ finds Dr. McLaughlins reports credible and persuasive.
7. Claimant continued to treat with Dr. McLaughlin on April 6, 2009 and reported her 
pain continued to worsen and was currently an 8/10.  Dr. McLaughlin again opined on April 
13, 2009 that claimant would benefit from a carpal tunnel release surgery and rendered an 
opinion that the surgery related to the fall she had at Employer’s premises on December 
15, 2007.  Claimant returned to Dr. McLaughlin on June 8, 2009 and noted that she took a 
pay cut to change jobs to do more food prep versus just pure meat cutting as she felt this 
job would be physically less demanding.  Dr. McLaughlin noted that claimant had seen 
physicians in the past with regard to her ulnar neuropathy and had undergone surgery in 
May 2002 for medial epicondylectomy and transposition of the ulnar nerve in her right el-
bow.  Dr. McLaughlin noted that because the surgery had not been approved, he would 
recommend claimant get a second opinion with an orthopedic surgeon who is also a spine 
surgeon to determine if claimant’s cervical issues are playing a part in her symptoms 
through a cervical myelopathy, radiculitis, radiculopathy or related stenosis.  In this regard, 
Dr. McLaughlin referred the claimant to Dr. Gebhard on June 25, 2009.  Claimant returned 
to Dr. McLaughlin on July 6, 2009 and Dr. McLaughlin noted that Dr. Gebhard diagnosed 
cervical degenerative disk disease, disk osteophytic complex causing stenosis, and bilat-
eral foraminal stenosis at C5-6.  Dr. Gebhard was apparently recommending a cervical 
disk replacement at C5-6.  Dr. McLaughlin agreed that claimant should get the surgery 
recommended by Dr. Gebhard and also undergo carpal tunnel relase.
8. At hearing, claimant denied any further injuries to her right upper extremity after her 
fall at work on December 15, 2007.  Claimant denied that her work with her new employer 
caused any new symptoms in her right upper extremity.  The ALJ finds the testimony of 
claimant credible and supported by the medical records entered into evidence.
9. Respondents argue that claimant’s carpal tunnel complaints developed while 
claimant was employed with her new employer.  The ALJ is not persuaded.  Claimant was 
diagnosed with right carpal tunnel syndrome and complained of tingling in her upper ex-
tremities to Dr. Nelson on April 30, 2008.  Based on the records from Dr. Nelson, the ALJ 
finds that claimant’s carpal tunnel symptoms were manifested by April 30, 2008 and pre-
dated her employment with her new employer.  Moreover, claimant complained of tingling 
to Dr. McLaughlin in August 2008 immediately after beginning employment with her new 
employer.   Even if claimant’s symptoms were to have first developed in August 2008, one 
would not expect the symptoms to develop so quickly after beginning her employment with 
her new employer.  



10. The ALJ credits the testimony of the claimant, the medical records from Dr. Nelson 
and the opinions set forth by Dr. McLaughlin and finds that claimant has shown that it is 
more probably true than not that her slip and fall incident of December 15, 2007 aggra-
vated or accelerated her carpal tunnel syndrome and need for surgery.

CONCLUSIONS OF LAW

 1. The purpose of the “Workers’ Compensation Act of Colorado” is  to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Sec-
tion 8-42-101, C.R.S.  A preponderance of the evidence is that leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a Work-
ers’ Compensation case are not interpreted liberally in favor of either the rights of 
the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A 
Workers’ Compensation case is  decided on its merits.  Section 8-43-201, supra.  
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contra-
dicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).    

 2. A compensable industrial accident is one that results in an injury re-
quiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is compensable if it “aggravates accelerates or com-
bines with“ a preexisting disease or infirmity to produce disability or need for treat-
ment.  See H & H Warehouse v. Vicory, supra.

 3. The ALJ’s  factual findings concern only evidence that is dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the fact finder 
should consider, among other things, the consistency or inconsistency of the wit-
ness’s testimony and actions; the reasonableness or unreasonableness (probability 
or improbability) of the testimony and action; the motives  of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See Pruden-
tial Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 
(2006).



 4. As found, the ALJ concludes that claimant has shown that it is more 
probably true than not that her slip and fall injury on December 15, 2007 caused, 
aggravated or accelerated her need for carpal tunnel surgery.  While claimant had 
preexisting carpal tunnel in her right upper extremity, the ALJ credits the opinions of 
Dr. McLaughlin and finds that the injury of December 15, 2007 aggravated, accel-
erated or combined with claimant’s pre-exiting condition to produce the need for 
treatment in the form of carpal tunnel release surgery.

ORDER

 It is therefore ordered that:

 1. Respondents are liable for the cost of claimant’s carpal tunnel surgery 
as a compensable consequence of the December 15, 2007 injury.

All matters not determined herein are reserved for future determination.

DATED:  August 18, 2009

Keith E. Mottram
Administrative Law Judge 

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-705-943

ISSUES

¬ Whether claimant has proven by a preponderance of the evidence that he is not at 
maximum medical improvement (“MMI”)?
¬ Whether claimant has proven by a preponderance of the evidence that his L5-S1 
spondylolisthesis, and the corresponding medical treatment is causally related to his 
August 29, 2006 industrial injury?
¬ Whether the ALJ has jurisdiction to resolve the matters in dispute in light of a finding 
of MMI by claimant’s treating physician, and a pending Division-sponsored independent 
medical examination (“DIME”)?

FINDINGS OF FACT

1. Claimant was employed with employer as a carpenter for employer on August 29, 
2006 when he was stepping backwards to a temporary walkway when he unexpectedly 
stepped off a two (2) foot drop and lost his balance, twisting his body and injuring his lower 
back.  Claimant testified he heard a pop in his lower back and experienced immediate 
pains down the back of his legs.  Respondents admitted liability for this claim and claimant 
was referred to Dr. Lippman for medical treatment.  Claimant reported to Dr. Lippman on 
August 30, 2006 that he had pain radiating down the left leg behind the knee with some 
numbness.  Claimant reported having problems in the past with sciatica, but had not re-
ceived treatment for six (6) years.  Dr. Lippman recommended x-rays that revealed a I-II 



degree spondylolythesis at L5-S1 along with mild narrowing of disk interspaces at L2-3-4 
with hypertrophic osteophytes at the margins.  Dr. Lippman interpreted the x-rays to show 
marked degenerative changes, including an old compression fracture at L2 and a very se-
vere L5-S1 disc space narrowing with subluxation of L5 on S1 of almost 1 centimeter.  Dr. 
Lippman diagnosed claimant with a lumbar back injury superimposed on severe degen-
erative changes in the lower back including history of radiculopathy on the left leg that had 
now recurred.
2. Claimant returned to Dr. Lippman on September 7, 2006 and reported some prob-
lems with standing for lengths of time.  Dr. Lippman diagnosed claimant with a lumbar 
back injury and noted claimant had underlying claudication, along with some problems 
with spinal stenosis.  By September 28, 2006, Claimant was complaining to Dr. Lippman of 
tenderness over his upper SI joint along with significant pain in his lower back.  Dr. Lipp-
man recommended that claimant continue with his chiropractic treatment and kept claim-
ant’s work restrictions of light duty work only.  Claimant was again evaluated by Dr. Lipp-
man on October 20, 2006 and reported still having trouble with pain in his right buttocks 
that alternates at times with pain down his left leg into his little toe with numbness.  Dr. 
Lippman diagnosed claimant with right buttocks pain that was probably related to a right SI 
join sprain and left radicular pain that was probably related to severe degenerative disc 
disease in his lower back along with the spondylolisthesis that is noted in his lower lumbar 
spine.
3.  Claimant continued to treat with Dr. Lippman for his SI joint problems and was re-
ferred for a magnetic resonance image (“MRI”) of the lumbar spine on November 1, 2006.  
The MRI revealed (1) a mild broad bulge with contact on the thecal sac at the L5-S1 level; 
(2) minimal broad bulge with contact on the thecal sac at the L4-5 level and moderate 
broad protrusion; (3) large left posterolateral disk herniation with impingement on the left 
side of the thecal sac on the left L4 nerve root axilia with contact on the exiting left L4 
nerve root within the left neural foramen and possible large extruded fragment on the left; 
(4) mild broad bulge or protrusion with contact on the thecal sac at the L2-3 level; (5) mild 
broad bulge or protrusion with contact on the thecal sac at the L1-2 level; (6) mild broad 
and mid central protrusion with contact on the thecal sac at the T12-L1 level; and (7) pos-
sible right renal cysts or other masses.  Dr. Lippman re-examined claimant on November 
9, 2006 after reviewing the MRI results and opined that claimant’s left leg symptoms were 
secondary to the L3-4 disc herniation and also opined that claimant had an SI joint prob-
lem on the right.  Dr. Lippman recommended an epidural steroid injection (“ESI”).  Due to 
the renal cysts, claimant underwent an ultrasound of the kidneys on November 10, 2006 
which showed a small cyst involving the upper pole of the right kidney that correlated with 
the November 1, 2006 lumbar MRI finding.
4. After claimant did not receive relief from the ESI, claimant was referred to Dr. St. 
John on November 28, 2006.  Dr. St. John examined claimant, reviewed his MRI and x-
rays and diagnosed claimant with low back pain predominant symptoms with radiation into 
the left lower extremity, grade 1-2 spondylolisthesis of the L5 on S1 with severe neuro-
forminal narrowing left greater than right and a large herniated nucleus pulposus at the L3-
4 level with extruded disk fragment posterior to the L4 vertebral body.  Dr. St. John noted 
in his initial report that he believed claimant’s back pain and left leg pain were related to 
both the disk herniation at L3-L4 as well as his spondylolisthesis at L5-S1.  Dr. St. John 
further noted that claimant had severe lateral recess stenosis at L5-S1 with almost com-



plete obliteration of the left sided neuroforamen.  Dr. St. John referred the claimant for an-
other ESI and noted that if the claimant should come to need surgical intervention, he 
would recommend a posterior lumbar decompression and fusion at L5-S1.  Claimant re-
turned to Dr. St. John on February 22, 2007 after an additional ESI at the L3-L4 level that 
provided claimant approximately 50% relief for three days, but his pain subsequently re-
turned.  Claimant report to Dr. St. John that he was relocating to Texas.  Dr. St. John 
opined that claimant was a candidate for microdiskectomy surgery, but would not be able 
to maintain lifting restrictions as he was planning on moving his household items at the 
end of the month.  Dr. St. John encouraged claimant to pursue spina care once claimant 
was settled in Texas.
5. Upon moving to Texas, claimant began treating with Dr. Roquet and Dr. Levinthal.  
Dr. Levinthal first examined claimant on July 9, 2007, reviewed claimant’s prior medical 
records and diagnosed claimant with lumbar disc displacement with radiculopathy, lumbar 
spondylosis and spondylolisthesis.  Dr. Levinthal opined that claimant had undergone ap-
propriate non-surgical treatment, but had not improved significantly and recommended 
that claimant undergo a L3-4 laminectomy and discectomy.  Dr. Levinthal also acknowl-
edged that while he was hopeful that claimant would not need a major fusion type of op-
eration, he may require in the future a fusion all the way down to the L5-S1 level.  Claimant 
underwent a left L3-L4 hemilaminotomy, foraminotomy, and diskectomy on August 22, 
2007 under the auspices of Dr. Levinthal.
6. Following claimant’s surgery, claimant continued to complain of some right thigh 
numbness and low back pain that was described as muscular in origin while going through 
a physical therapy program.  Dr. Levinthal also requested a work conditioning program.  
Claimant underwent a repeat MRI exam on February 19, 2008 that revealed probably 
pseudomeningocele in the left paraspinal region at the operative site L3-4 and continued 
findings of grade II spondylolisthesis at L5-S1 with associated severe bilateral neuroforam-
inal narrowing.  By April 7, 2008, Dr. Levinthal referred the claimant for an FCE at the 
completion of his work conditioning program and noted that depending on what his limita-
tions are, he should be given his MMI and impairment rating.  Dr. Levinthal opined at that 
time that further surgical intervention would not be helpful.  Claimant completed the FCE 
on April 15, 2008, but did not return to Dr. Levinthal.
7. Claimant did not appear to receive any additional medical treatment until he re-
turned to Dr. Roquet on September 9, 2008.  Dr. Roquet noted that claimant had returned 
from vacationing in Canada and needed to get out of the car he was driving every three to 
four hours to stretch and walk around to relieve discomfort, which he described as occur-
ring in the mid low back.  Claimant also reported occasional sciatic irritation down the pos-
terior left thigh to the ankle.  Dr. Roquet continued claimant on his home exercise program, 
but did not make a finding with regard to MMI at that time.  Claimant returned to Dr. 
Roquet’s office on October 7, 2008 at which time he was complaining of left radicular pain 
that he described as getting worse.  The physician’s assistant (“PA”) referred claimant to 
Dr. Fino for a possible ESI.  Dr. Fino performed a selective nerve root block at the L5 level 
on October 29, 2008, but claimant reported no significant changes in his symptoms.  
8. Claimant continued to treat with Dr. Roquet and on December 24, 2008, in re-
sponse to an inquiry for further information from the nurse case manager for Insurer, Dr. 
Roquest advised Insurer that claimant had undergone an L3-4 hemilaminectomy, forami-
notomy and dickectomy, but had developed right lower extremity paresthesias by March 



2008 with a recurrence of his left lower extremity symptoms.  Dr. Roquet noted that the 
original orthopedic spine surgeon, Dr. Thomas St. John, suggested that the claimant would 
need a minimum of a posterior lumbar decompression and fusion at the L5-S1 level with 
anticipated transforaminal lumbar interbody fusion and required decompression up to the 
L3-4 level.  Dr. Roquet also noted that these findings were directly related to the August 
29, 2006 injury.  Nonetheless, Dr. Roquet opined that claimant reached MMI on November 
5, 2008 and provided claimant with an 18% whole person impairment rating, according to 
the AMA Guides Third Edition Revised, Table 53(II)(E) and Table 53(III)(A).  Dr. Roquet did 
not provide claimant with any permanent impairment for range of motion due to the range 
of motion tests being invalid.
9. Because Dr. Roquet is not Level II accredited, Respondents forwarded his impair-
ment rating to Dr. Roth.  Dr. Roth noted that Dr. Roquet had provided claimant with a rating 
under Table 53(II)(E) but also for spondylolisthesis under Table 53(III)(A).  Dr. Roth noted 
that spondylolisthesis is a congenital finding and was not a separate impairing disorder 
and does not incrementally cause symptoms.  Dr. Roth therefore limited claimant’s specific 
disorder rating to 10% whole person under Table 53(II)(E).  Dr. Roth also noted that Dr. 
Roquet did not assess the range of motion correctly by rendering the range of motion inva-
lid per the AMA Guides.  Dr. Roth noted the Colorado rules regarding range of motion had 
been redefined, and provided claimant with a 10% whole person impairment rating for 
range of motion, that combined with the Table 53(II)(E) impairment rating to give claimant 
a 19% whole person impairment rating.
10. Respondents filed a final admission of liability (“FAL”) on January 26, 2009 admit-
ting for the 19% whole person impairment rating set forth by Dr. Roth.  Claimant filed a 
timely notice and proposal to select a DIME on January 28, 2009.  No DIME has been per-
formed.
11. Claimant returned to Dr. Roquet on January 27, 2009 with reported worsening 
symptoms the past two weeks.  Dr. Roquet referred claimant to a new neurosurgeon, Dr. 
Eli-Nihum, who had taken over for Dr. Levinthal.  Claimant was referred for an MRI on 
March 3, 2009 that showed some slight narrowing to the transverse dimension of the canal 
at both the L3-4 and slightly more pronounced changes at the L4-5 level related to the 
facet hypertrophic changes.  Claimant was again evaluated by Dr. Roquet on March 27, 
2009 with complaints of the burning sensation in the left lateral leg worsening.  Dr. Roquet 
diagnosed claimant with (1) history of disk herniation L3-4, status post left hemilaminec-
tomy and paritial diskectomy L3-4; (2) spondylolisthesis L5-S1 with left neural foraminal 
narrowing and associated left L5 radiculopathy.  Dr. Roquet agreed with a prior recom-
mendation from Dr. Eli-Nihum for surgical treatment of the spondylolisthesis and left L5 
radiculopathy.  In response to a letter from claimant’s counsel, on March 31, 2009 Dr. 
Roquet revoked maximum medical improvement and recommended claimant be re-
evaluated three months post operation.  The ALJ finds a conflict in the reports of Dr. 
Roquet with regard to whether the claimant has been placed at MMI.  Insofar as there is a 
conflict with these reports, the ALJ resolves the conflict by determining that claimant is not 
at MMI due to his ongoing problems with his lumbar spine at the L5-S1 level that is related 
to his August 29, 2006 industrial injury.  In support of this finding, the ALJ finds the reports 
and opinions of Dr. Roquet, Dr. St. John and Dr. Lippman credible and persuasive.
12. Respondents obtained an IME of claimant with Dr. Paz on June 15, 2009.  Dr. Paz 
performed a physical examination and reviewed claimant’s medical records.  Claimant re-



ported to Dr. Paz that his symptoms had not changed since the date of his work injury on 
August 29, 2006.  Claimant also reported no change in his condition after his surgery on 
August 22, 2007.  Dr. Paz noted that this history was inconsistent with the medical records.  
Dr. Paz opined that claimant has degenerative disc disease of the lumbar spine which 
predates the work exposure of August 29, 2006.  Dr. Paz opined that the multilevel degen-
erative disc disease of the lumbar spine was not attributable to the August 29, 2006 work 
injury.  Dr. Paz also opined that the nueroforaminal narrowing at the L5-S1 level is more 
likely than not attributable to the diffuse, advancing, degenerative disc disease present in 
Mr. Douglas’ lumbar spine.  Dr. Paz related these degenerative changes to advancing age 
and genetic factors and not to the August 29, 2006 work injury.  Dr. Paz testified at the 
hearing that claimant’s past medical records showed a back injury occurring in 1972 with 
intermittent symptoms.  Dr. Paz opined that it was not medically probable that the L5-S1 
spondylolisthesis was caused or aggravated by the August 29, 2006 industrial injury.  Dr. 
Paz noted that a spondylolisthesis is an acquired condition that occurs when patients are 
adolescents and further noted that the February 19, 2008 MRI showed no significant 
change in the L5-S1 spondylolisthesis.  Dr. Paz further opined that claimant’s current con-
dition was likely the natural progression of a chronic condition.  Dr. Paz admitted on cross 
examination, however, that he was unaware of any medical records documenting claimant 
having low back symptoms related to the L5-S1 spondylolisthesis prior to the August 29, 
2006 date of accident.
13. Respondents also had what appears to be a records review IME performed by Dr. 
Hattem, a physician advisor for Insurer on November 5, 2008 in response to Dr. Fino re-
questing authorization to treat claimant’s complaints related to the L5-S1 injury.  Dr. Hat-
tem agreed with a prior opinion offered by Dr. Ogsbury that the claimant’s complaints of 
symptoms at the L5-S1 level was unrelated to the industrial accident of August 29, 2006.  
In support of this opinion, Dr. Hattem noted that an MRI following the injury revealed a 
herniated disk at the L3-4 level and found that the L5-S1 level was “relatively normal.”  The 
ALJ finds the report from Dr. Hattem not credible.  The MRI’s performed following claim-
ant’s accident all found pathology at the L5-S1 level.  Insofar as Dr. Hattem has failed to 
recognize the pathology on the previous MRI’s, including the MRI on November 1, 2006 
that showed a broad bulge at the L5-S1 level that had contact with the thecal sac, the ALJ 
does not credit the opinion of Dr. Hattem.   
14. The ALJ credits the reports of Drs. Roquet, Lippman and St. John over the report 
and testimony of Dr. Paz.  The ALJ notes that while the L5-S1 spondylolisthesis may have 
pre-existed the August 29, 2006 industrial injury, claimant consistently complained of pain 
that his treating physicians related to the L5-S1 spondylolisthesis following the industrial 
injury.  The ALJ finds that the claimant has shown that it is more probably true than not that 
claimant’s admitted injury on August 29, 2006 caused, aggravated or accelerated claim-
ant’s need for treatment to the L5-S1 spondylolisthesis.  Insofar as there exists a conflict of 
interest between the opinions of Dr. Roquet, Dr. Lippman and Dr. St. John and the opin-
ions of Dr. Paz, Dr. Hattem and Dr. Roth, the ALJ resolves this conflict of interest in favor of 
the opinions of Dr. Roquet, Dr. Lippman and Dr. St. John.
15. The ALJ finds that claimant’s ATP related claimant’s complaints of pain in his lower 
back to the L5-S1 spondylolisthesis.  The ALJ finds no credible evidence that claimant 
complained of low back pain related to the spondylolisthesis prior to the industrial injury.  
The ALJ finds that even if the back injury did not cause the spondylolisthesis, the pre-



existing condition was not symptomatic until claimant’s August 29, 2006 industrial acci-
dent.

CONCLUSIONS OF LAW

 1. The purpose of the “Workers’ Compensation Act of Colorado” is  to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Sec-
tion 8-42-101, C.R.S.  A preponderance of the evidence is that leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a Work-
ers’ Compensation case are not interpreted liberally in favor of either the rights of 
the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A 
Workers’ Compensation case is  decided on its merits.  Section 8-43-201, supra.  
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contra-
dicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).    

 2. A compensable industrial accident is one that results in an injury re-
quiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is compensable if it “aggravates accelerates or com-
bines with“ a preexisting disease or infirmity to produce disability or need for treat-
ment.  See H & H Warehouse v. Vicory, supra.

3. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a conflict-
ing conclusion and has rejected evidence contrary to the above findings as unpersuasive.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).  When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and action; the 
motives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, 
Civil 3:16 (2006).
4. The ALJ finds that claimant has shown that it is more probably true than not that the 
accident of August 29, 2006 caused an injury to claimant’s lumbar spine at the L5-S1 level.  
The ALJ finds that claimant’s spondylolisthesis at the L5-S1 level aggravated, accelerated 



or combined with a preexisting condition or infirmity to produce claimant’s disability and 
need for treatment.
5. The ALJ notes that claimant was placed at MMI by Dr. Roquet on November 8, 
2008.  The ALJ also notes that the reports from Dr. Hattem was solicited by Insurer in re-
sponse to claimant receiving medical treatment at the L5-S1 level.  The ALJ also notes 
that Dr. Roquet’s finding of MMI in his December 24, 2008 report may have been due in 
part to the determination by Insurer’s IME physicians that the L5-S1 component of claim-
ant’s injury was not related to the August 29, 2006 work injury.  However, because Dr. 
Roquet subsequently revoked MMI, a DIME is not necessary in this case to determine if 
claimant is at MMI.
6. The Industrial Claim Appeals Panel has held in Pacheco v. Patti’s Inc., W.C. No. 4-
421-759 (Industrial Claim Appeals Office, May 3, 2004), that MMI is determined, in the first 
instance, by an “authorized treating physician.”  Section 8-42107(8)(b)(II), C.R.S.  An 
ATP’s finding of MMI is binding on the parties and the ALJ unless and until the claimant 
undergoes a DIME.  Section 8-42-107(8)(b)(III), C.R.S., (hearing on MMI not permitted un-
til DIME physician’s finding is filed with the division).  Thus, an ALJ lacks jurisdiction to re-
solve the issue of MMI until the finding of the DIME physician is filed.  Balero v. King 
Soopers, W.C. No. 4-729-229 (ICAO March 11, 2009).  A DIME is a prerequisite to any 
hearing concerning the validity of an ATP’s finding of MMI, and, absent such a DIME an 
ALJ lacks jurisdiction to resolve a dispute concerning that determination.  Town of Ignacio 
v. Industrial Claim Appeals Panel, 70 P.3d 513 (Colo. App. 2002).  However, this case also 
involves the threshold question as to whether the claimant suffered a compensable injury 
to the L5-S1 portion of his lumbar spine and the ALJ has jurisdiction to determine whether 
a compensable injury has occurred in the first instance.  Faulkner v. Industrial Claim Ap-
peals Office, 12 P.3d 844 (Colo. App. 2000); see also Palmer v. Sears, W.C. No. 4-596-
129 (ICAO December 12, 2007).  
7. Additionally, the ALJ notes that Dr. Roquet’s medical records contain an inherent 
conflict as to whether the claimant is at MMI for his August 29, 2006 industrial injury.  
Where the case involves conflicting opinions regarding MMI issued by a single ATP, the 
ALJ has jurisdiction to resolve those conflicts even without a DIME.  See Town of Ignacio, 
supra. citing Blue Mesa Forest v. Lopez, 928 P.2d 831 (Colo. App. 1996) (holding that a 
DIME is not a prerequisite to a factual dispute as to whether a treating physician has made 
a finding of MMI).  As found, the ALJ resolves this conflict in favor of the finding that claim-
ant is not at MMI.
8. As found, the ALJ has jurisdiction to resolve the factual conflicts in the reports from 
Dr. Roquet.  In this regard, the ALJ finds Claimant has proven it is more probably true than 
not that he is not at MMI for his industrial injury of August 29, 2006.

ORDER

 It is therefore ordered that:

1. Claimant is not at MMI.
2. Respondents shall pay for all reasonable, necessary and related treatment for 
Claimant’s L5-S1 injury.
3. The cost of Respondents liability for medical treatment is limited by virtue of the 
Colorado Workers’ Compensation Fee Schedule.



The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  August 19, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-789-307

ISSUES

¬ Whether claimant has proven by a preponderance of the evidence that she is enti-
tled to temporary total disability (“TTD”) benefits from March 24, 2009 through ongoing?
¬ Whether Respondents have proven that claimant is precluded from receiving tem-
porary disability benefits by virtue of an offer of modified employment pursuant to section 
8-42-105(3)(d)(1), C.R.S.?
¬ What is claimant’s average weekly wage (“AWW”)?

FINDINGS OF FACT

1. Claimant has been employed as a people greeter for employer since November 
2004.  Claimant sustained an admitted injury to her right shoulder on March 22, 2009 while 
in the course and scope of her employment with employer.  Respondents have admitted 
liability for this injury.  
2. The essential functions of the position of “people greeter” require, in part, the 
worker to greet and provide cars to customers entering and exiting the store, to under-
stand and effectively follow company procedures and company policies, to resolve cus-
tomer concerns effectively and to communicate effectively with customers and other em-
ployer associates.  Claimant’s March 22, 2009 injury occurred while claimant was separat-
ing two shopping carts that had stuck together.  Claimant was evaluated for her shoulder 
injury by Mr. Herrera, a physician assistant with Grand River Health and Safety Center on 
March 23, 2009.  Mr. Herrera evaluated claimant, diagnosed her with a right shoulder 
strain, and released her to return to work with limitations that included no pushing/pulling 
or overhead activity with the right upper extremity.
3. Claimant took her work restrictions to her employer and met with Mr. Birely.  Mr. Bi-
rely provided claimant with two offers of modified employment.  The first offer of modified 
employment was entitled “Bona Fide Job Offer – Temporary Alternative Duty (T.A.D.)” and 
offered claimant a position in customer assistance that involved “price changes”, scan 
merchandise with a hand unit, “signing merchandise, store tour and zone defense”.  Mr. 
Birely testified that this job did not require lifting over twenty (20) pounds or the use of the 
ladder.  Claimant signed this offer of modified employment.  Mr. Birely also filled out a sec-



ond offer of modified employment on a separate form that Mr. Birely testified is not the offi-
cial form for an offer of temporary alternative duty.  Instead, this form is used to assist the 
employer in filling out the official form.  The difference between the two forms involves in-
structional language for the employer filling out the form that is in italics.  This form was 
filled out for the position of operator/fitting room attendant.  This position would not require 
lifting over twenty (20) pounds or the use of a ladder or overhead work.    Mr. Birely testi-
fied that the hand unit referenced in the first offer of modified employment would require 
the claimant to be trained in using a telzon unit (hand unit).  Mr. Birely further testified that 
claimant expressed to him that she had concerns with answering the phones, but he felt 
the job was “pretty easy” and claimant did not discuss any anxiety issues with him when 
he offered her the light duty position.  Claimant signed the offer of modified duty for the 
operator/fitting room attendant on March 23, 2009.
4. Claimant testified that she suffers from anxiety attacks while performing operator 
duties.  Claimant testified that she attempted to answer the phones for her employer three 
(3) years ago, but was unable to continue after anxiety attacks.
5. Mr. Birely testified on cross examination that he was unaware as to why two sepa-
rate forms were filled out in this case and acknowledged that the form signed by claimant 
for the operator/fitting room attendant was not the actual form to be filled out for an offer of 
modified duty.  Mr. Birely also testified that the job as an operator involved five (5) lines 
coming into the store and the store would often receive more than one phone call at a 
time.
6. Respondents also presented the testimony of Ms. Holtz, the assistant manager for 
employer.  Ms. Holtz testified that the original offer of modified employment signed by 
claimant included “zone defense” that would have required claimant to lift over fifty (50) 
pounds and climbing ladders and was, therefore, outside of claimant’s work restrictions.
7. Claimant reported to work on March 24, 2009 at 6:00 a.m. as instructed by both of-
fers of modified employment and began straightening the merchandise on the shelves, an 
act that is considered part of the “zone defense” aspect of her original offer of modified 
employment.  These work duties involved claimant straightening items in the apparel de-
partment.  Ms. Holtz arrived at 7:00 a.m., noticed claimant not performing the job of 
operator/fitting room attendant and instructed claimant to go answer phones in connection 
with this job duty associated with the operator/fitting room attendant.  Claimant testified 
that Ms. Holtz instructed claimant that she had to answer the phones or she would be sent 
home.  Ms. Holtz testified that instructed claimant to answer the phones, claimant told her 
phone duty was not an option.  Claimant did not, however, explain to Ms. Holtz why phone 
duty was not an option.  Claimant then elected to go home rather than perform the phone 
duties offered by employer.  Claimant has not returned to work since March 24, 2009.
8.  Claimant obtained a medical report from Dr. Klein, her primary physician on June 
3, 2009 indicating that claimant could not perform the duties of an operator due to anxiety.  
Claimant had previously requested a letter from Dr. Klein on April 6, 2009 and again during 
an examination with Dr. Klein on April 21, 2009.  Dr. Klein’s records indicate he provided a 
letter to claimant, and claimant admitted on cross examination receiving the letter, but 
claimant did not present that letter as an exhibit or present the letter to her employer.
9. Claimant’s credibility is undermined by the failure to produce the letter from her 
treating physician, Dr. Klein that was created in April 2009.  Regardless of claimant’s 
credibility regarding her anxiety, however, the ALJ finds that the job of an operator/fitting 



room attendant was within claimant’s restrictions.  The ALJ finds that claimant was offered 
the job as an operator/fitting room attendant by employer on March 23, 2009 and accepted 
the position on that same date.  Even though employer had offered claimant another posi-
tion that may have been within her restrictions, and claimant wanted to perform the other 
position, nothing in the workers’ compensation act prohibits employer from offering claim-
ant another modified duty position, so long as that position is within claimant’s restrictions.  
Insofar as there exists a conflict in the evidence as to whether the claimant can perform 
the job as an operator/fitting room attendant, the ALJ resolves this conflict against the 
claimant and in favor of Respondents.
10. The ALJ finds that the position of operator/fitting room attendant was within claim-
ant’s restrictions set forth by her authorized treating physician.  The ALJ credits the testi-
mony of Ms. Holtz and Mr. Birely that the claimant did not advise her employer that she 
had anxiety answering the phones.  While claimant testified that her employer was aware 
of her anxiety because of her previous attempts to answer phones three (3) years earlier, 
the ALJ credits the testimony of Ms. Holtz and Mr. Birely that they were unaware of claim-
ant’s anxiety issues.
11. The wage records admitted into evidence demonstrate that claimant earned 
$7,763.87 in the 26 weeks prior to her industrial injury.  This equates to an average weekly 
wage of $298.61.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick 
and efficient delivery of disability and medical benefits to injured workers at a reasonable 
cost to employers, without the necessity of any litigation.  Section 8-40-102(1), C.R.S.  A 
claimant in a Workers’ Compensation claim has the burden of proving entitlement to bene-
fits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  A preponderance of 
the evidence is that leads the trier-of-fact, after considering all of the evidence, to find that 
a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 
2006.  A Workers’ Compensation case is decided on its merits.  Section 8-43-201, supra.  
When determining credibility, the fact finder should consider, among other things, the con-
sistency or inconsistency of the witness's testimony and actions; the reasonableness or 
unreasonableness (probability or improbability) of the testimony and actions; the motives 
of the witness; whether the testimony has been contradicted; and bias, prejudice, or inter-
est.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2005).    
2. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a conflict-
ing conclusion and has rejected evidence contrary to the above findings as unpersuasive.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).  When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and action; the 
motives of the witness; whether the testimony has been contradicted; and bias, prejudice, 



or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, 
Civil 3:16 (2006).
3. To prove entitlement to TTD benefits, claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, that he left work as a result of the 
disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to 
establish a causal connection between a work-related injury and a subsequent wage loss 
in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term disability, 
connotes two elements:  (1) Medical incapacity evidenced by loss or restriction of bodily 
function; and (2)  Impairment of wage earning capacity as demonstrated by claimant's in-
ability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). The im-
pairment of earning capacity element of disability may be evidenced by a complete inabil-
ity to work, or by restrictions which impair the claimant's ability effectively and properly to 
perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 
(Colo.App. 1998).  
4. Section 8-42-105(3)(b), C.R.S. provides that temporary disability benefits are to 
continue until such time as the claimant returns to regular or modified employment.  As 
found, the position of an operator/fitting room attendant was within claimant’s work restric-
tions and claimant accepted this position with employer on March 23, 2009.  Claimant re-
turned to work on March 24, 2009 and worked for approximately one hour before being 
directed by her supervisor to begin answering the phones.  As found, claimant did not in-
form her employer of her anxiety issues answering the phone, and only told her employer 
that answering the phones was “not an option.”
5. Respondents have not argued, as claimant has contended, that claimant was re-
sponsible for her termination of employment pursuant to Sections 8-42-103(1)(g) and 8-
42-105(4), C.R.S. and the ALJ makes no findings with regard to whether claimant was re-
sponsible for her termination of employment.   Instead, claimant’s claim for temporary dis-
ability benefits is precluded pursuant to Section 8-42-105(3)(b).  
6. The ALJ further finds that claimant has failed to prove that the offer of modified em-
ployment as an operator/fitting room attendant was unreasonable for claimant to perform.  
While claimant testified that she suffered from panic attacks answering the phone, claim-
ant did not inform her employer of these panic attacks at the time the position was offered 
to her.  Additionally, claimants treating physicians have not opined that claimant cannot 
perform the job of an operator/fitting room attendant.  Evidence from Dr. Klein that claimant 
suffers should not perform the position of an operator/fitting room attendant due to her 
panic attacks is discredited by the failure of claimant to produce Dr. Klein’s April 2009 letter 
that purported to address this issue.
7. Section 8-42-102(2), C.R.S. requires the ALJ to base claimant’s AWW on her earn-
ings at the time of the injury.  Under some circumstances, the ALJ may determine the 
claimant’s TTD rate based upon her AWW on a date other than the date of the injury.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  Section 8-42-102(3), C.R.S. 
grants the ALJ discretionary authority to alter that formula if for any reason it will not fairly 
determine claimant’s AWW.  Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  
The overall objective of calculating AWW is to arrive at a fair approximation of claimant’s 
wage loss and diminished earning capacity.  Ebersbach v. United Food & Commercial 
Workers Local No. 7, W.C. No. 4-240-475 (Industrial Claim Appeals Office, May 7, 2007).



8. As found, in the 26 weeks prior to claimant’s injury, claimant earned $7,763.87.  
Claimant’s AWW is determined to be $298.61.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for TTD benefits beginning March 24, 2009 is denied and dis-
missed.
2. Claimant’s AWW is determined to be $298.61.
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  August 17, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-757

ISSUES

¬ Whether claimant sustained a compensable injury arising out of and in the course 
and scope of her employment with Employer 1?
¬ Whether claimant sustained a compensable injury arising out of and in the course 
and scope of her employment with Employer 2?

FINDINGS OF FACT

1. The facts in this case are largely undisputed.  Claimant was employed as an execu-
tive officer for Employer 1 beginning on or about February 5, 2008.  Claimant’s job duties 
involved recruiting, maintaining membership, fund raising, organizing board meetings, re-
viewing legislative issues and forwarding information pertaining to issues of importance to 
members of Employer 1.  Employer 1 maintained an office that claimant described as a 
“one man office” out of which claimant performed her job duties.  Employer 1’s office was 
to be open from 9:00 a.m. until 5:00 p.m., but claimant would at times not be in the office 
during those times if she had worked later than 5:00 p.m. earlier in the week.
2. Claimant was approached in May 2008 by Ms. DeClark, an owner of Employer 2 
regarding the possibility of coming to work for employer 2.  Over the next few months, 
claimant and Ms. DeClark agreed to terms for employment, that were drafted by Ms. De-
Clark and forwarded to claimant via e-mail on or about July 28, 2008.  Due to claimant’s 
concerns about leaving Employer 1 in a lurch, claimant negotiated an agreement with Ms. 
DeClark that she would begin working for Employer 2 for two and one half (2 ½) days per 
week beginning on July 30, 2008, and transitioning to full time employment with Employer 



2 by September 2008.  Claimant had advised her immediate supervisor at Employer 1 of 
her intentions to begin working part time for Employer 2 and had agreed to stay on in a 
part time capacity with Employer 1 until September in order to train her eventual replace-
ment.
3. Claimant was scheduled to report to Employer 2 on July 30, 2008 at 9:00 a.m.  
Even though Employer 2 had e-mailed the employment contract to claimant on or about 
July 28, 2008, claimant was unable to print the employment contract and, consequently 
had not yet signed the employment contract.  Also, Claimant was scheduled to meet with a 
new tenant at her offices for Employer 1 on July 29, 2008.  When the new tenant had to 
reschedule, claimant agreed to meet the new tenant on July 30, 2008 at 8:00 a.m.  Prior to 
the new tenant missing the appointment set for July 29, 2008, claimant was not intending 
on going to work for Employer 1 on July 30, 2008 and only intended to go to Employer 2 
on July 30, 2008.
4. On July 30, 2008, claimant reported to Employer 1’s office at 8:00 a.m., parked her 
car directly in from on the office, unlocked the front door, turned on her computer, checked 
her work e-mail and performed various functions of her job.  By 8:25 the new tenant had 
not arrived and claimant contacted the tenant to confirm their appointment.  After confirm-
ing that the new tenant would arrive in fifteen (15) or twenty (20) minutes, claimant con-
tacted Ms. DeClark to advise Ms. DeClark that she may not be at Employer 2’s by 9:00 
due to her prior obligation to Employer 1’s new tenant.  Having reached Ms. DeClark on 
her cell phone, Ms. DeClark advised Claimant that she was driving in the area and offered 
to meet claimant at Employer 1’s office.  
5. Claimant’s new tenant arrived at Employer 1’s office at approximately 8:45 a.m. and 
Ms. DeClark arrived at approximately 9:00 a.m.  Claimant had the new tenant sign his 
lease, provided the new tenant with the keys to the leased property and sent the new ten-
ant on his way.  Ms. DeClark waited for Claimant to finish her meeting with the new tenant 
and, after the new tenant left, sat down with claimant to discuss her new job with Employer 
2.
6. Over the next approximately one hour and fifteen minutes, claimant and Ms. De-
Clark reviewed her employment contract and discussed various aspects of claimant’s new 
job with Employer 2, including marketing strategies and other brainstorming ideas as to 
what claimant could for Employer 2 in her new job.  During the course of this meeting, the 
phone for Employer 1 began to ring, but claimant did not answer the phone because she 
did not intend to be working for Employer 1 on this day and wanted to give all of her atten-
tion to Mr. DeClark.  The parties all appear to agree that Claimant signed the employment 
contract dated July 29, 2008 during this meeting, even though the meeting took place on 
July 30, 2008.
7. According to the employment contract, claimant was to begin employment for Em-
ployer 2 on July 30, 2008 and was contingent on the claimant working full time.  According 
to the contract, claimant was allowed to work for 2 ½ days per week for no more than one 
month.  The contract set forth claimant’s salary, indicated claimant’s salary would be sub-
ject to deductions for taxes and other withholdings, and established a commission for 
claimant to be paid.  The contract also set forth the understanding that claimant would pro-
vide her own vehicle, insurance, maintenance and fuel and would be reimbursed for her 
travel at a set rate per mile.  Claimant was also responsible for providing her own cell 
phone and office and supplies.  According to the contract, claimant’s job duties included 



targeting a geographic area and meeting new prospective referral sources, such as build-
ers, developers, architects, designers, cabinet companies that may need Employer 2’s 
product and develop a marketing strategy and follow up plan for these contacts.  Claimant 
was also to attend community events in the targeted geographic area such as home 
shows, builders associations, and doing presentations and open houses with builders and 
potential referral sources.
8. At the end of the meeting, Ms. DeClark asked claimant to proceed to Employer 2’s 
office so Ms. DeClark could introduce claimant to the other Employer 2 employees, see 
the fabrication shop and the machinery as an educational part of claimant learning Em-
ployer 2’s business.  Claimant agreed to follow Ms. DeClark to Employer 2’s office and be-
gan shutting down the office for Employer 1, including turning off her computer, filing the 
lease signed by the new tenant earlier that day, turning off the lights, and taking some wa-
termelon that she had brought with her to work from her desk to the office refrigerator.  The 
ALJ finds that claimant going to Employer 2’s place of business was at the direct request 
of Ms. DeClark.
9. While claimant was closing up Employer 1’s office, Ms. DeClark proceeded to the 
parking lot where she put the car in gear and, either accidentally or through some malfunc-
tion, the car accelerated at a high rate of speed backwards, collided with claimant’s car, 
pushing claimant’s car through the front of Employer 1’s office door pinning claimant and 
causing significant injuries.  Both employers filed a first report of injury.  Both employers 
are insured by the same insurance carrier.  Insurer filed a notice of contest for Employer 2 
on Insurer filed a notice of contest for Employer 2 on August 15, 2008 for the claim W.C. 
No. 4-781-580.  Insurer filed a general admission of liability (“GAL”) for Employer 1 on 
August 19, 2008 for the claim W.C. No. 4-767-757.  
10. Claimant was paid by Employer 2 for one hour worth of work performed on July 30, 
2008.  Ms. DeClark testified that if claimant had not been injured, she likely would have 
been paid for working from 9:00 a.m. until 5:00 p.m. on July 30, 2008.  Ms. DeClark further 
testified that if claimant had submitted mileage reimbursement for driving from Employer 
1’s office to Employer 2’s office on July 30, 2008, Ms. DeClark would have reimbursed 
claimant for the mileage.
11. Claimant testified that her supervisor for Employer 1 was aware of her intention to 
begin working for Employer 2 part time prior to claimant accepting the position with Em-
ployer 2.  Ms. DeClark testified that she was aware that Claimant intended to only work 
part time for Employer 2 while working part time for Employer 1 until approximately Sep-
tember 1, 2008.  This testimony is further corroborated by the employment contract be-
tween claimant and Employer 2 that sets forth the agreement being contingent upon 
claimant becoming a full time employee in September 2008.  The ALJ finds that both Em-
ployer 1 and Employer 2 was aware of the employment arrangement wherein claimant in-
tended to work for both Employer 1 and Employer 2 until September 2008.
12. One possible conflict in the evidence appears to revolve around the W4 form 
signed by Claimant and dated July 30, 2008.  Claimant testified that she believes this was 
signed while she was in the nursing home after her injury.  Ms. DeClark testified she be-
lieved claimant signed the W4 form at the same time as the employment contract.  Insofar 
as there exists a conflict in the evidence, the ALJ credits the Claimant’s testimony that the 
W4 form was signed after the accident, even though the W4 is dated July 30, 2008.



13. Claimant, through counsel, has alleged that she was an employee of Employer 1 at 
the time of her injury, and has objected to the request by Employer 1 that Employer 1 be 
allowed to withdraw the GAL filed on August 19, 2008.  
14. Employer 1, through counsel, has argued that Claimant was an employee of Em-
ployer 2 at the time of the injury and has requested this court find that the GAL was im-
providently filed and request relief from this court in the form of allowing Employer 1 to 
withdraw their GAL and have Employer 2 and Insurer repay Employer 1 the benefits ad-
mitted to and paid by Employer 1.  
15. Employer 2, through counsel, has argued that Claimant was an employee of Em-
ployer 2 at the time of the injury, or was at least an employee of BOTH Employer 1 and 
Employer 2 at the time of the injury, and has asked for an order requiring insured to pay 
benefits to Claimant on behalf of Employer 2.
16. Insurer provides workers’ compensation coverage for both Employer 1 and Em-
ployer 2.  Insurer, through counsel, has argued that Claimant was an employee of Em-
ployer 1 at the time of the injury and has requested an order denying and dismissing the 
request of Employer 1 to withdraw their GAL and find Employer 1 liable for workers’ com-
pensation benefits.

CONCLUSIONS OF LAW

I.  CLAIMANT’S CLAIM FOR BENEFITS AGAINST EMPLOYER 1

 1. The purpose of the “Workers’ Compensation Act of Colorado” is  to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Sec-
tion 8-42-101, C.R.S.  A preponderance of the evidence is that leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a Work-
ers’ Compensation case are not interpreted liberally in favor of either the rights of 
the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A 
Workers’ Compensation case is decided on its merits.  Section 8-43-201, supra.   
A compensable industrial accident is one that results  in an injury requiring medical 
treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the in-
dustrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Sub-
sequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with“ a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Ware-
house v. Vicory, supra.

2. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a conflict-
ing conclusion and has rejected evidence contrary to the above findings as unpersuasive.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 



2000).  When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and action; the 
motives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, 
Civil 3:16 (2006).
3. Claimant must show that the injury was sustained in the course and scope of her 
employment and that the injury arose out of her employment.  See Section 8-41-301(1)(c), 
C.R.S.  The “arising out of” and “in the course of” employment criteria present distinct ele-
ments of compensability.  Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 
1999).  For an injury to occur “in the course of” employment, the claimant must demon-
strate that the injury occurred in the time and place limits of his employment and during an 
activity that had some connection with his work-related functions.  Id.   For an injury to 
“arise out of” employment, the claimant must show a causal connection between the em-
ployment and the injury such that the injury has its origins in the employee’s work related 
functions and is sufficiently related to those functions to be considered a part of the em-
ployment contract.  Id.  Whether there is a sufficient “nexus” or relationship between the 
Claimant’s employment and his injury is one of fact for resolution by the ALJ based on the 
totality of the circumstances.  In re Question Submitted by the United States Court of Ap-
peals, 759 P.2d 17 (Colo. 1988)
4. The employee, however, need not be engaged in the actual performance of work at 
the time of in jury in order for the “course of employment” requirement to be satisfied.  Ven-
tura v. Albertson’s Inc., 856 P.2d 35 (Colo. App. 1992).  Injuries sustained by an employee 
while taking a break, or while leaving the premises, collecting pay, or in retrieving work 
clothes, tools or work materials within a reasonable time after termination of a work shift 
are within the course of employment, since these are normal incidents of the employment 
relation.  Id.  The “course of employment” embraces a reasonable interval before and after 
working hours when the employee is on the employer’s property engaged in preparatory 
acts of employment.  Larson’s Workers’ Compensation Law, § 21.60, see also Wood v. 
Wal-Mart Stores, W.C. No. 4-481-581 (November 30, 2001) (a reasonable interval before 
work may include up to 30 minutes and still be considered in the “course of employment”).  

5. In this case, claimant was at work engaged in her regular duties up until approxi-
mately 9:00 a.m. when she finished her meeting with the new tenant and provided the new 
tenant with the keys.  For the next one hour and fifteen minutes (approximately), claimant 
was not engaged in employment for Employer 1 as her entire focus was on Ms. DeClark 
and her new job.  Claimant did not answer her phone because she did not want to deal 
with her duties and obligations to Employer 1 while in the meeting with Ms. DeClark.  After 
the meeting with Ms. DeClark, however, claimant was to follow Ms. DeClark to her new 
office, and claimant needed to finish her job duties for Employer 1, including filing the lease 
signed by the new tenant, shut down her computer, clean her work area, turn off the lights 
to the office and close and lock the door to the office.  It was in the course of these job du-
ties that claimant was injured, as she was struck by the car after putting her watermelon in 
the refrigerator.  The ALJ finds that the duties claimant was engaged in at the time the in-
jury occurred are normal incidents to the employment relation between claimant and Em-
ployer 1.  Therefore, the injury occurring after claimant had just finished putting her water-



melon in Employer 1’s refrigerator is deemed to arise out of and in the course of her em-
ployment with Employer 1 as it occurred within a reasonable interval after claimant finished 
her employment activities for Employer 1 and while claimant was performing activities for 
the benefit of Employer 1 (including shutting down the office and locking the office up for 
the day).  It should also be noted that the injury occurred while on the premises of Em-
ployer 1, further establishing that claimant’s injury occurred while claimant was in the em-
ploy of Employer 1.
6. The ALJ notes that the injury occurred at least one hour and fifteen minutes after 
claimant had finished her employment for Employer 1 and had begun employment with 
Employer 2.  The ALJ further notes that, under normal circumstances, an injury occurring 
one hour and fifteen minutes after the completion of employment is not a “reasonable in-
terval before and after working hours”.  This case, however, represents an extraordinary 
fact scenario insofar as claimant’s employment with Employer 1 was not completed when 
she began her meeting with Employer 2.  After Claimant’s meeting with Ms. DeClark, 
claimant still needed to file the lease signed by the new tenant and shut down her com-
puter.  These acts bring claimant back into the employer-employee relationship with Em-
ployer 1.
7. As found, Employer 1 is liable for the claimant’s injury as the injury arose out of and 
in the course and scope of her employment with Employer 1.  This does not, however, 
complete the answer with regard to claimant’s relationship with Employer 2.

II.  CLAIMANT’S CLAIM FOR BENEFITS AGAINST EMPLOYER 2

1. As noted above, a claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
supra.  As cited previously, claimant must show that the injury was sustained in the course 
and scope of her employment and that the injury arose out of her employment.  Section 8-
41-301(1)(c), supra.  The “arising out of” and “in the course of” employment criteria present 
distinct elements of compensability.  Madden v. Mountain West Fabricators, supra.  In 
Madden, the Colorado Supreme Court recognized that travel may be part of the service to 
the employer if it is at the express or implied request of the employer.  In such cases the 
claimant is said to be in “travel status”.  Id.  The essence of the travel status exception to 
the general rule that an injury incurred while going to or coming from work rule is not com-
pensable, is that when the employer requires the claimant to travel beyond a fixed location 
established for the performance of her duties, the risks of such travel become risks of the 
employment.  Staff Administrators, Inc. v. Industrial Claim Appeals Office, 958 P.2d 866 
(Colo. 1999).  
2. In Madden and the companion case of Staff Administrators, the Colorado Supreme 
Court listed four factors which are relevant in determining whether “special circumstances” 
have been established that create an exception to the “going to and coming from” rule.  
These factors are: (1) whether the travel occurred during work hours; (2) whether the 
travel occurred on or off the employer’s premises; (3) whether the travel was contemplated 
by the employment contract; and (4) whether the obligations or conditions of employment 
created a “zone of special danger.  Madden, 977 P.2d at 864.
3. The ALJ recognizes that the fact scenario in this case is especially unique, insofar 
as claimant was intending on going directly to Employer 2 on the morning of her injury.  
Unfortunately, due to claimant’s obligations to Employer 1, she needed to complete a spe-



cific task (having the lease signed and providing keys to the new tenant) for Employer 1 
prior to going to work for Employer 2.  Claimant’s plans were further complicated by Ms. 
DeClark, who suggested that instead of meeting at Employer 2’s place of business after 
her job duties for Employer 1, Ms. DeClark would stop by the office of Employer 1 to meet 
with claimant.  
4. During the one hour and fifteen minutes that claimant met with Ms. DeClark, claim-
ant was only an employee of Employer 2.  Claimant did not answer the phone for Em-
ployer 1, and provided Ms. DeClark her undivided attention.  At the conclusion of that 
meeting, Ms. DeClark asked claimant to travel to Employer 2’s place of business so that 
claimant could meet the other employees and see the fabrication shop and the entire set 
up of Employer 2’s business.  Ms. DeClark further testified that it was anticipated that 
claimant would work from 9:00 a.m. until 5:00 p.m. on July 30, 2008.  This fact is further 
bolstered by claimant’s testimony that she did not intend to go to work for Employer 1 on 
July 30, 2008.  Claimant was also paid for one hour’s worth of work on July 30, 2008.
5. Based on the facts in this case, the ALJ finds that claimant was in travel status at 
the time of her injury.  The injury occurred when during work hours when claimant was to 
be working for Employer 2.  The ALJ acknowledges that there may be a conflict of evi-
dence between whether claimant was injured during work hours insofar as she was only 
paid for one hour’s worth of work for July 30, 2009.  The ALJ resolves this conflict in favor 
of claimant being injured during her work hours based upon the testimony that claimant 
was scheduled to work from 9:00 a.m. until 5:00 p.m. on July 30, 2008.  The ALJ further 
credits the testimony of Ms. DeClark that claimant would have been paid for her mileage 
incurred on July 30, 2008 for traveling between the offices if the mileage had been submit-
ted by claimant.  This testimony is supported by the employment contract that specifically 
referenced the claimant being reimbursed mileage for travel related to her employment 
with Employer 2.
6. The ALJ further credits the testimony of the claimant that the purpose of the trip was 
to be an educational part of her learning Employer 2’s business for purposes of her em-
ployment with Employer 2.  The travel in this case (proceeding to Employer’s 2 business) 
was at the direct request of Ms. DeClark.  Additionally, the meeting that took place imme-
diately prior to the injury occurred at claimant’s office with Employer 1 at the direct request 
of Ms. DeClark.  In order for claimant to complete the request of her new employer, claim-
ant needed to close up Employer 1’s office and put her watermelon into the refrigerator.  
Based on the facts in this case, the ALJ finds that claimant was on travel status at the time 
of the injury.
7. Based on these findings, the ALJ finds that claimant was an employee of Employer 
2 at the time of the injury and was on travel status, performing duties arising out of and in 
the course and scope of her employment for Employer 2.  Therefore, Employer 2 is also 
responsible for the injuries claimant incurred on July 30, 2008 as the injuries arose out of 
and in the course and scope of her employment with Employer 2.
8. The ALJ understands that this case presents a completely unique fact scenario 
where there is sufficient evidence that claimant was performing duties arising out of and in 
the course of her employment for both Employer 1 and Employer 2 at the time of her in-
jury.  The ALJ is, however, unaware of any provision of the Colorado Workers’ Compensa-
tion Act, or the case law, that would require that only one employer be held liable for the 
injuries arising out of and in the course of claimant’s employment.  Therefore, the ALJ finds 



that both employers shall equally be liable for Claimant’s injuries arising out of her concur-
rent employment with both employers.
9. As found, claimant was a joint employee of Employer 1 and Employer 2 at the time 
of the injury.  Claimant was performing duties related to her employment with Employer 1 
and Employer 2 at the time of the injury and therefore, Employer 1 and Employer 2 are 
both responsible for Claimant’s workers’ compensation injuries.

ORDER

 It is therefore ordered that:

1. Employer 1 is liable for Claimant’s reasonable, necessary and related medical 
benefits and indemnity benefits under W.C. No. 4-767-757.
2. Employer 2 is liable for Claimant’s reasonable, necessary and related medical 
benefits and indemnity benefits under W.C. No. 4-781-580.
3. Employer 1’s request to withdraw their GAL filed on August 19, 2008 is denied and 
dismissed.  
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  August 14, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-672-423 and WC 4-782-584

ISSUES

¬ Whether Claimant has proven by a preponderance of the evidence that he suffered 
a compensable injury arising out of and in the course of his employment with employer 
with a date of onset of August 13, 2008 (W.C. No. 4-782-584)?
¬ Whether Claimant has proven by a preponderance of the evidence that he suffered 
a worsening of his prior industrial injury with a date of injury of November 17, 2005 (W.C. 
No. 4-672-423)?
¬ If Claimant has proven either a new injury or a worsening of condition related to his 
prior injury, whether Claimant has proven by a preponderance of the evidence that he the 
medical treatment he received was reasonable, necessary and authorized?
¬ If Claimant proved a compensable injury arising out of and in the course of his em-
ployment on August 13, 2008, did Respondents prove by a preponderance of the evidence 
that Claimant did not timely report his injury pursuant to Section 8-43-102(1)(a) or Section 
8-43-102(2) thereby subjecting Claimant to a penalty of one day’s compensation for each 
day he failed to timely report his injury?



¬ Did Respondents prove by a preponderance of the evidence that Claimant received 
an overpayment of $8,033 in the November 17, 2005 claim (W.C. No. 4-672-423)?
¬ If Claimant suffered a new injury with a date of onset of August 13, 2008, what is 
Claimant’s average weekly wage (“AWW”)?
¬ Prior to the hearing, Respondents stipulated that Dr. Luker was with the chain of 
authorized referrals, but the surgery performed on February 2, 2009 was not authorized by 
Respondents pursuant to Rule 16.

FINDINGS OF FACT

1. Claimant is a 54 year old man who has been employed with employer for 24 years 
as a welder.  Claimant suffered an admitted injury while employed with employer on No-
vember 17, 2005 (W.C. No. 4-672-423).  Claimant was climbing onto a forklift when he left 
knee gave out.  Claimant eventually underwent an MRI of his left knee on December 5, 
2005 that revealed an intrasubstance longitudinal patellar tendon tear, joint effusion with 
tricompartment degenerative joint disease, and a posterior capsular ganglion cyst.
2. Claimant was placed at maximum medical improvement (“MMI”) for the November 
17, 2005 injury on April 20, 2006 by his treating physician, Dr. Thomas with a 0% impair-
ment rating.  Dr. Thomas noted as of April 20, 2006 that Claimant’s weight needed to be 
addressed as Claimant would likely have arthritis of the knees at the minimum and likely 
many other issues.  Respondents filed a final admission of liability (“FAL”) based upon the 
rating by Dr. Thomas and noted in the FAL an overpayment of $8,033.15.  Claimant did not 
object to the FAL and the claim was closed as a matter of law.  
3. Claimant testified that in August 2008 he was building a drive frame.  Claimant testi-
fied that on August 13, 2008 he was bringing material in from outside and was climbing 
onto his forklift when his knee popped.  Claimant testified he reported the injury to his su-
pervisor, Mr. Moses, but did not seek medical treatment for his knee until September 2008.  
Claimant testified that his safety manager was Mr. Hoover, but Mr. Hoover was not pre-
sent, so Claimant reported his injury to Mr. Moses.  Claimant testified that in September 
2008, he his knee was still problematic and his employer instructed him to return to Rocky 
Mountain Orthopaedics.  Claimant’s wife contacted the insurer on September 9, 2008 and 
reported that her husband’s knee was bothering him and he felt his pain was related to the 
2005 injury.  The adjuster assigned to the claim indicated she had called employer and left 
a message.  Respondents presented the testimony of the claims adjuster who acknowl-
edged Claimant’s wife contacted her on September 9, 2008 and asked that Claimant’s 
claim be reopened.  The adjuster denied that Claimant’s wife reported any specific incident 
occurring on August 13, 2008 when she asked that the claim be reopened.
4. Claimant was evaluated by Mr. Haan, a physician assistant (“PA”) and Dr. Luker on 
September 9, 2009.  Claimant provided an accident history of injuring his knee on August 
13, 2008 occurring at work while climbing on dry frames according to the accidental injury 
report form.    Claimant also reported to Mr. Haan that his knee pain was aggravated by 
work after doing a fair amount of bending, crawling and stooping.  According to Mr. Haan’s 
report, Claimant’s injury occurred approximately 5 weeks ago.
5. Claimant returned to Dr. Luker on November 4, 2008 and reported 25% improve-
ment since he previous visit.  Claimant reportedly had lost 12 pounds and was able to walk 
without limping and was able to get in and out of the fork lift with much more ease.  Claim-
ant returned to Dr. Luker’s office on December 1, 2008 and was evaluated by Mr. Schroe-



der, a PA with Rocky Mountain Orthopaedic Associates.  Claimant reported to Mr. Schroe-
der that he was at work on November 25, 2008 when he twisted his knee.  Claimant com-
plained of pain on the lateral aspect of his knee and Mr. Schroeder noted there had been 
some consideration for an arthroscopic evaluation of his left knee.  Mr. Schroeder recom-
mended an MRI of the knee and aspirated Claimant’s knee.  Claimant reported almost 
immediate improvement after the aspiration.
6. Claimant eventually underwent a magnetic resonance image (“MRI”) of the left 
knee on January 20, 2009.  The MRI revealed degenerative medical meniscal tearing that 
was not present on Claimant’s previous MRI three years earlier along with severe synovitis 
with probable secondary synovial osteochondromatosis.  Claimant returned to Dr. Luker 
on January 23, 2009 to discuss the findings of the MRI.  Dr. Luker recommended Claimant 
undergo an arthroscopic debridement, with partial synovectomy if appropriate and Claim-
ant agreed to the procedure.  Dr. Luker indicated that his office would obtain approval if 
necessary and schedule Claimant for surgery in the near future.  The surgery was sched-
uled for January 26, 2009, but apparently not approved.  Claimant returned to Dr. Luker on 
January 27, 2009 and was evaluated by Mr. Haan.  Claimant and his wife reported to Mr. 
Haan that there was “some dilemma” over the work relatedness of his injury and knee 
problem.  
7. Claimant eventually went forward with a left knee arthroscopy, partial medial me-
nisectomy and arthroscopic synovectomy with loose body removal on February 2, 2009, 
under the auspices of Dr. Luker even though the surgery had not been authorized by Re-
spondents.  Claimant returned to Dr. Luker on February 10, 2009 and reported doing 
much better after the surgery.  Claimant was referred for physical therapy and instructed to 
follow up in two weeks.  Claimant continued to follow up with Dr. Luker and was eventually 
released to return to work without restrictions on May 5, 2009.  
8. Claimant was referred for an independent medical examination with Dr. Scott on 
May 4, 2009.  Claimant reported an injury to Dr. Scott of twisting his knee while climbing 
on a forklift on August 13, 2008 (Dr. Scott testified at hearing that the August 1 date con-
tained in his report under the description of the accident was a typographical error).  
Claimant reported to Dr. Scott that he felt immediate pain over the anteromedial aspect of 
the knee, but did not have immediate swelling.  Claimant reported to Dr. Scott that he did 
not have too much pain between August 13 and September 9, 2008, but on September 9, 
his knee was so swollen he could not bend it.  Claimant then sought treatment with Dr. 
Luker.
9. Dr. Scott reviewed Claimant’s medical records and performed a limited physical ex-
amination.  Dr. Scott opined Claimant’s knee pain and swelling was caused by significant 
degenerative joint disease and synovitis of his left knee.  Dr. Scott noted that this was pro-
gressive in nature and not work related.  Dr. Scott opined that Claimant’s obesity places 
extraordinary stress on his knees was a result of his weight and likely accelerated his pro-
gressive osteoarthritis.  Dr. Scott noted that the medical records did not report an acute 
event in August 2008, and therefore, Dr. Scott did not relate Claimant’s condition to a spe-
cific incident of August 13, 2008.
10. Dr. Scott also testified at the hearing in this matter.  Dr. Scott opined that Claimant’s 
November 2005 injury involved a partial longitudinal tear of the patellar tendon that is not 
the condition for which he had surgery on February 2, 2009.  Dr. Scott opined that Claim-
ant’s main problem is osteoarthritis and that Claimant does not have an occupational dis-



ease in his left knee.  Dr. Scott further opined that Claimant did not report an acute injury 
to his knee on August 13, 2008, where you would expect to see immediate pain and swel-
ling with a visit to the physician within two (2) to three (3) days.  Therefore, Dr. Scott 
opined that Claimant’s knee condition was not related to his work with employer.
11. In response to an inquiry from Claimant’s attorney, Dr. Luker provided a report 
dated May 22, 2009 in which Dr. Luker opined that Claimant’s August 13, 2008 work-
related incident aggravated or exacerbated his pre-existing degenerative changes.  Dr. 
Luker further opined that it was more probable that Claimant’s 2008 injury represented a 
new injury, or at least contributed to Claimant’s pre-existing condition causing Claimant to 
become symptomatic and requiring surgery.
12. With regard to authorization for the surgery, the adjuster testified that she spoke 
with Dr. Luker’s office and advised Dr. Luker that the surgery would probably be denied.  
Dr. Luker’s office contacted the adjuster on January 26, 2009 to again discuss the authori-
zation of the proposed surgery.  The adjuster testified that it was her understanding that 
Claimant’s wife was in Dr. Luker’s office during this January 26, 2009 phone conversation.  
The adjuster again advised Dr. Luker’s office that the surgery would not be approved.  The 
adjuster continued her investigation of the claim and authored a letter to Dr. Luker on Feb-
ruary 2, 2009, that was mailed to Dr. Luker on that same date, advising Dr. Luker that the 
surgery was not authorized because the claim was not compensable.
13. Respondents presented the testimony of Mr. Hoover, the safety coordinator for em-
ployer.  Mr. Hoover denied Claimant reported an injury to him in August 2008.  Mr. Hoover 
testified that the first time he heard about Claimant’s injury was in December 2008, when 
he filed an employer’s first report of injury.  However, on cross examination, Mr. Hoover 
testified he spoke to Claimant’s wife about a new claim involving Claimant in late August or 
September 2008.  On rebuttal, Respondents called Claimant’s wife who reported she con-
tacted Mr. Hoover in late August and asked that Claimant’s claim be reopened because 
Claimant was having a lot of pain after twisting his knee in August 2008.  Mr. Hoover later 
testified he did not recall any conversation with Claimant’s wife in August 2008.  The ALJ 
finds Claimant eventually filed a workers’ claim for compensation for his August 13, 2008 
injury and a petition to reopen his November 2005 claim on February 4, 2009.
14. Respondents also presented testimony from the claims adjuster with regard to the 
overpayment of Claimant’s November 2005 claim who established that the overpayment 
occurred during the November 2005 claim because Claimant had returned to work for his 
employer and had not advised the insurer of the change in his work status.  The adjuster 
correctly identified the overpayment in the FAL and there appears to be no dispute that 
Claimant was overpaid by $8,033 for the November 2005 injury.
15. The ALJ finds the records of Dr. Luker persuasive and credible insofar as Claimant 
reported to Dr. Luker an injury occurring at work on or about August 13, 2008 resulting in 
Claimant suffering an increase in symptoms that eventually necessitated surgical interven-
tion.  The ALJ further finds the testimony of Claimant that he suffered an injury to his left 
knee while climbing on the forklift on August 13, 2008 credible and persuasive.  The ALJ 
finds that Claimant has shown that it is more probably true than not that he suffered a new 
injury to his left knee on August 13, 2008.  The ALJ recognizes that a conflict exists within 
the evidence between the opinions of Dr. Luker and Dr. Scott.  Insofar as a conflict exists, 
the ALJ resolves these conflicts in favor of Dr. Luker’s opinion.



16. The ALJ finds that in 2008 Claimant earned $66,066.03.  The ALJ therefore finds 
Claimant’s AWW to be $1,270.50 ($66,066.03 / 52).  The ALJ finds Claimant was off of 
work as a result of the industrial injury from January 27, 2009 through May 4, 2009 before 
returning to work on May 5, 2009.  Claimant has demonstrated that he is entitled to TTD 
benefits for the period of January 27, 2009 through May 4, 2009.  
17. The ALJ finds that Claimant, at the very least, contacted the insurer on September 
9, 2008 to report that he needed medical treatment for his left knee.  The ALJ finds that 
there was initially significant confusion on the Claimant’s part as to whether his left knee 
condition was a continuation of his prior workers’ compensation claim or a new injury.  
Claimant may have interpreted his need for treatment at the time to a worsening of his 
prior compensable workers’ compensation claim, but regardless, the insurer was put on 
notice of Claimant’s claim prior to the Claimant seeking medical treatment with Dr. Luker 
(which occurred on this same date).  Respondent did not direct Claimant to any physician 
for treatment, and therefore, Dr. Luker became Claimant’s authorized treating physician.  
The ALJ credits the claim notes documenting Claimant contacting the insured on Septem-
ber 9, 2008 and finds that Claimant timely reported the injury.  The ALJ notes that Claimant 
did not receive medical treatment prior to September 9, 2008 and therefore, Claimant’s 
incident of August 13, 2008 did not require Claimant to report the incident to his employer 
until such time as Claimant sought medical treatment.
18. The ALJ recognizes that significant conflicts in the evidence exist between the tes-
timony of Claimant, Claimant’s wife, the adjuster and Mr. Hoover regarding the verbal re-
porting of Claimant’s injury.  The employer’s first report of injury dated December 22, 2008 
indicates that the employer was not notified until December 8, 2008 and reports a date of 
injury of September 9, 2009.  The Claimant’s claim for compensation filed February 4, 
2009 indicates a date of injury of August 13, 2008 and reports that the employer was noti-
fied as of September 9, 2008.  Insofar as a conflict exists in the evidence, the ALJ resolves 
this conflict in favor of the Claimant and against Respondents and finds that the Respon-
dents were put on notice, albeit verbally, of the injury claim no later than September 9, 
2008.
19. The ALJ finds that the insurer did not authorize Claimant’s surgery with Dr. Luker 
prior to the surgery taking place on February 2, 2009 for the non-medical reason that 
compensability had not been established.  The ALJ finds that Dr. Luker’s failure to obtain 
prior authorization from insurer does not forever absolve insurer from liability for the medi-
cal procedure once compensability has been established.

CONCLUSIONS OF LAW

 1. The purpose of the “Workers’ Compensation Act of Colorado” is  to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Sec-
tion 8-42-101, C.R.S.  A preponderance of the evidence is that leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts  in a Work-
ers’ Compensation case are not interpreted liberally in favor of either the rights of 
the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A 



Workers’ Compensation case is  decided on its merits.  Section 8-43-201, supra.  
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contra-
dicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).    

 2. A compensable industrial accident is one that results in an injury re-
quiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is compensable if it “aggravates accelerates or com-
bines with“ a preexisting disease or infirmity to produce disability or need for treat-
ment.  See H & H Warehouse v. Vicory, supra.

 3. The ALJ’s  factual findings concern only evidence that is dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the fact finder 
should consider, among other things, the consistency or inconsistency of the wit-
ness’s testimony and actions; the reasonableness or unreasonableness (probability 
or improbability) of the testimony and action; the motives  of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See Pruden-
tial Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 
(2006).

 4. As found, Claimant’s  testimony that he suffered an injury at work 
while climbing on the forklift on August 13, 2008 is deemed credible.  The ALJ finds 
that Claimant’s  injury on August 13, 2008 aggravated his pre-existing osteoarthritis 
and resulted in Claimant eventually needing medical treatment.  The ALJ finds the 
recommendations and treatment from Dr. Luker, including Claimant’s surgery on 
February 2, 2009 to be reasonable and necessary to cure and relieve the effects of 
the August 13, 2008 industrial injury.

5. To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, that 
he left work as a result of the disability, and that the disability resulted in an actual wage 
loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), 
supra, requires claimant to establish a causal connection between a work-related injury 
and a subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stan-
berg, supra.  The term disability, connotes two elements:  (1) Medical incapacity evidenced 
by loss or restriction of bodily function; and (2)  Impairment of wage earning capacity as 



demonstrated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 971 
P.2d 641 (Colo. 1999).  There is no statutory requirement that claimant establish physical 
disability through a medical opinion of an attending physician; claimant's testimony alone 
may be sufficient to establish a temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 
831 (Colo. App. 1997).  The impairment of earning capacity element of disability may be 
evidenced by a complete inability to work, or by restrictions which impair the claimant's 
ability effectively and properly to perform his regular employment.  Ortiz v. Charles J. Mur-
phy & Co., 964 P.2d 595 (Colo.App. 1998).  
6. As found, Claimant has proven that it is more probably true than not that he was 
disabled from working from January 27, 2009 through May 4, 2009.  As found, Claimant is 
entitled to TTD benefits for the period beginning January 27, 2009 through May 4, 2009.
7. Respondents argue that they should not be liable for the surgery performed by Dr. 
Luker on February 2, 2009 due to the fact that Dr. Luker did not obtain prior authorization 
for the surgery.  The ALJ is not persuaded.  Respondents are liable for authorized medical 
treatment reasonably necessary to cure and relieve an employee from the effects of a 
work related injury.  Section 8-42-101, C.R.S.; see Sims v. Insutrial Claim Appeals Office, 
797 P.2d 777 (Colo. App. 1990).  Treatment is compensable under the Colorado Workers’ 
Compensation Act (“the Act”) where it is provided by an ”authorized treating physician.”  
Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); see also Sec-
tions 8-42-101(1)(b), 3.6(b), 8-42-107(8)(b)(I), 8-43-404(7), 8-43-501(3)(e)(III), 8-43-
502(2), C.R.S. (all referring to “authorized treating physician”).  “Authorization” as that term 
is used in workers’ compensation proceedings, refers to a physician’s status as the health 
care provider legally authorized to treat an injured employee.  Mason Jar Restaurant v. In-
dustrial Claim Appeals Office, 862 P.2d 1026 (Colo. App. 1993).  There appears to be no 
dispute in this case that Dr. Luker is an authorized provider.  Instead, Respondents main-
tain that by virtue of Dr. Luker proceeding with the surgery on February 2, 2009 when the 
case was still under a notice of contest and prior authorization had not yet been granted, 
serves as a permanent bar to liability for the surgical procedure, even after compensability 
has been established.
8. The ALJ notes that the prior authorization requirements set forth under W.C.R.P. 16 
are established in order to protect the physician providing care to an injured worker from a 
denial from the payer for services performed.  The purpose of the prior authorization re-
quirements are not intended to be used as a permanent shield against any claims for 
payment of services based on a denial for non-medical reasons.  In support of Respon-
dents argument, Respondent cites to Pickett v. Colorado State Hospital, 32 Colo. App. 
282, 513 P.2d 228 (1973).  Pickett, however, is distinguishable insofar as it deals with a 
case in which Claimant sought medical treatment from an unauthorized provider, not when 
the treatment itself was not authorized based upon a non-medical reason.
9. Respondent also argues that W.C.R.P. 16 provides Claimant with a remedy in the 
form of an expedited hearing for cases in which authorization is not provided by the in-
sured.  While the ALJ acknowledges that W.C.R.P. 16 provides for an expedited hearing in 
cases in which authorization is denied, this does not necessarily operate as the sole rem-
edy for Claimant.
10. Section 8-43-102(1)(a) provides in pertinent part: 

Every employee who sustains an injury resulting from an acci-
dent shall notify said employee’s  employer in writing of the in-



jury within four days of the occurrence of the injury….  Other-
wise, if said employee fails  to report said injury in writing, said 
employee may lose up to one day’s compensation for each 
day’s failure to so report.  If, at the time of said injury, the em-
ployer has failed to display the notice specified in paragraph 
(b) of this subsection (1), the time period allotted to the em-
ployee shall be tolled for the duration of such failure.

11. Section 8-43-102(1)(b) requires the employer to display at all times in a prominent 
place a printed card with a minimum height of fourteen inches and a width of eleven 
inches with each letter to be a minimum of one-half inch in height setting forth the require-
ment that the employee report any injury to the employer within four working days after the 
accident.
12. Respondents bear the burden of proving all affirmative defenses by a preponder-
ance of the evidence.  Here, Respondents argue that Claimant did not provide written no-
tice of the injury until February 4, 2009 and request penalties be assessed Claimant for the 
117 days that Claimant failed to report the injury in writing.  Respondents have not estab-
lished, by a preponderance of the evidence, that employer complied with the statutory re-
quirements regarding the size of the sign and lettering of the notice requirement set forth in 
Section 8-43-102(1)(b).  Therefore, insofar as Claimant may have failed to timely provide 
written notice of his injury, the time requirement is tolled.
13. Section 8-43-303(1) provides in pertinent part:

At any time within six years after the date of injury, the director 
or an administrative law judge may, after notice to all parties, 
review and reopen any award on the ground of fraud, and 
overpayment, an error, a mistake or a change in condition….

14. As found, Respondents have established that Claimant was overpaid $8,033.15 in 
the November 17, 2005 workers’ compensation claim.  As found, Respondents are entitled 
to reopen the November 17, 2005 award and are entitled to a credit against any monies 
due Claimant as a result of the August 13, 2008 injury for temporary or permanent disabil-
ity benefits in the amount of $8,033.15.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for compensation for an injury arising out of and in the course of 
his employment with employer for an injury of August 13, 2008 is found to be compensa-
ble.
2. Respondents shall pay Claimant TTD benefits based on an AWW of $1,270.50 for 
the period of January 27, 2009 through May 4, 2009.
3. Respondents shall pay for all reasonable, necessary and related medical benefits, 
including Claimant’s February 2, 2009 surgery.
4. Claimant’s November 17, 2005 claim is reopened for the purposes of Respondents 
overpayment.



5. Respondents may take a credit against any TTD or PPD benefits owed in the 
amount of $8,033.15.
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

DATED:  August 5, 2009

Keith E. Mottram
Administrative Law Judge
 

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-637-254

ISSUES

¬ Whether claimant has overcome the Division-sponsored Independent Medical Ex-
amination (“DIME”) physician’s opinion regarding maximum medical improvement 
(“MMI”)?
¬ Whether the doctrine of issue preclusion applies in this case regarding the determi-
nation as to whether claimant has thoracic outlet syndrome (“TOS”)?
¬ Whether claimant is entitled to maintenance medical benefits in the form of Botox 
injections and a functional capacity evaluation (“FCE”)?
¬ Whether claimant has proven by a preponderance of the evidence that her upper 
extremity impairment rating should be converted to a whole person award?
¬ Prior to the hearing, the parties stipulated to an average weekly wage (“AWW”) of 
$324.02.

FINDINGS OF FACT

1. Claimant was employed with employer beginning in March 2004.  Claimant’s job 
duties included transporting elderly residents and assisting clients of employer with crafts 
and other activities.  Claimant testified that she suffered an initial injury to her left shoulder 
in December, 2004 when operating a motorized seat lift on a van she was operating for 
her employer.  Claimant testified that she attempted to pull on the seat lift when it became 
stuck and felt a muscle pull in her shoulder.  A couple of weeks later, while working for em-
ployer on December 31, 2004, claimant was assisting employer’s clients during a mock 
fire drill.  Claimant lifted one of the clients, and at that time, she heard a pop in her left 
shoulder.  Respondents admitted liability for the injury and began paying temporary total 
disability (“TTD”) benefits.
2. Claimant was initially referred for treatment with Dr. Blair Pyle on January 3, 2005.  
Claimant provided a consistent accident history and reported that, despite her high pain 
tolerance, she was in such severe pain that she could not move her left shoulder.  Claim-
ant was diagnosed with a trapezius muscle and possible derangement of the shoulder and 
rotator cuff.  Dr. Pyle noted that claimant was in too much pain for an adequate examina-
tion.  Dr. Pyle prescribed Percocet, took claimant off of work and referred the claimant for 
physical therapy.  



3. Claimant returned to Dr. Pyle on January 11, 2005 with complaints of swelling of the 
shoulder with range of motion exercises.  Dr. Pyle noted that claimant’s degree of pain and 
discomfort in the shoulder was subjectively tremendous.  Dr. Pyle recommended a mag-
netic resonance image (“MRI”) of the left shoulder and continued claimant with physical 
therapy and prescription medications.  The MRI reportedly showed no rotator cuff tear, but 
did reveal moderate glenohumeral joint effusion.  On January 20, 2005, Dr. Marcus Higi 
attempted a trigger point injection.  The trigger point injection was reported to be of limited, 
if any, benefit.  Claimant continued to follow up with Dr. Pyle and continued with physical 
therapy and medications, in addition to chiropractic manipulation.  Despite this treatment, 
claimant continued to complain of numbness in her left arm that did not significantly im-
prove with physical therapy or chiropractic treatment.  
4. On December 13, 2005, claimant under went a Nerve Conduction Study (“NCV”) 
and electromyography (“EMG”) performed by Dr. David Silva.  The EMG revealed a mild 
left ulnar motor compressive neuropathy taking place at the left elbow / cubital tunnel 
segment of the ulnar nerve and, associated with this, a likely proximal ulnar nerve in-
volvement likely at the lower border of the thoracic outlet evidenced by significant discrep-
ancies in the ulnar f-waves.
5. On March 7, 2006, Dr. Pyle placed claimant at MMI and provided the claimant a 
permanent partial disability (“PPD”) rating of 12% of the upper extremity.  Claimant’s im-
pairment rating was based upon loss of range of motion of the upper extremity.  Respon-
dents filed a final admission of liability (“FAL”) based upon the impairment rating from Dr. 
Pyle and claimant objected to the FAL and requested a DIME.  Claimant underwent a 
DIME with Dr. J. Stephen Gray on November 8, 2006.  Claimant complained to Dr. Gray of 
constant aching and throbbing left shoulder pain that would range from a 4 to 9 on a scale 
of one to 10.  Dr. Gray diagnosed claimant with (A) left shoulder impingement syndrome; 
(B) probable left thoracic outlet syndrome with component of ulnar neuritis; (C) left shoul-
der region myosfascial pain; and (D) depression.  Dr. Gray opined claimant was not at 
MMI and recommended claimant’s depression be addressed and recommended a surgical 
consultation with a neurosurgeon or orthopedic spine surgeon to consider surgical treat-
ment for her TOS.  Dr. Gray further recommended that claimant be evaluated by a neuro-
surgeon or orthopedic spine surgeon for the changes in her cervical spine and Dr. Silva’s 
concern that problems with her right upper extremity might be related to her industrial in-
jury.
6. Following the Division IME, claimant was referred to Dr. Schakaraschwili for an In-
dependent Medical Examination (“IME”) by Respondents.  Dr. Schakaraschwili diagnosed 
claimant with a shoulder strain as evidenced by a joint effusion on early MRI and findings 
of a mild spuraspinatus tendinopathy on subsequent MRI.   It was noted by Dr. 
Schakaraschwili that claimant had undergone approximately 134 physical therapy ses-
sions to date and Dr. Schakaraschwili opined claimant had exhausted the physical therapy 
for treatment of her shoulder problem.  Dr. Schakaraschwili opined claimant had mild to 
moderate ulnar neuropathy that he did not believe was related to her industrial injury.  Dr. 
Schakaraschwili opined that there was no electrophysiologic evidence of TOS to date.  Dr. 
Schakaraschwili noted that objective findings of TOS, such as a reduced pulse with Adson 
maneuver were absent and imaging studies of the brachial plexus were negative.  There-
fore, Dr. Schakaraschwili opined claimant did not have TOS.  Dr. Schakaraschwili also 
opined that claimant’s cubital tunnel syndrome was not related to claimant’s industrial in-



jury as there was no documented injury to the elbow and claimant did not complain of pain 
to her elbow at the time of her initial injury.  Dr. Schakaraschwili recommended claimant 
undergo a psychological pain evaluation to determine if depression was affecting claim-
ant’s recovery.  Due to the fact that claimant had not undergone a psychological pain 
evaluation, Dr. Schakaraschwili did not believe that claimant was at MMI.  Dr. 
Schakaraschwili did opine, however, that claimant had completed treatment for her physi-
cal injuries.
7. The IME report from Dr. Schakaraschwili and the DIME report from Dr. Gray were 
forwarded by Respondents to Dr. Pyle.  On March 12, 2007, Dr. Pyle authored a report in 
response to a list of questions that indicated he believed claimant’s shoulder injury did not 
remain injured and opined that claimant did not have TOS.  Dr. Pyle also agreed with Dr. 
Schakaraschwili’s opinion that claimant’s cubital tunnel syndrome was not caused by her 
shoulder injury.  Dr. Pyle also agreed that claimant should be referred for a psychological 
pain evaluation and agreed that claimant should not be referred for a surgical recommen-
dation.  Dr. Pyle subsequently referred the claimant to Dr. Cotgageorge for a psychological 
evaluation on March 21, 2007.
8. Claimant’s medical care was subsequently transferred from Dr. Pyle to Dr. Levine.  
Dr. Levine initially examined claimant on September 4, 2007.  Dr. Levine noted that the 
etiology of claimant’s shoulder pain has remained a debated question from all consultants.  
Dr. Levine noted that claimant has undergone a clinical psychological evaluation with Dr. 
Cotgageorge and counseling with Douglas Miller, but claimant did not believe the counsel-
ing was helpful and expressed a desire to go back to see a physical therapist.  Claimant 
denied wanting and further injections and reported a severe adverse reaction to her last 
injection.  Dr. Levine noted that after an extensive review of the claimant’s complex record, 
he was left with the feeing that claimant has complaints of left shoulder pain which varied 
in location and quality without any definite etiology.  Dr. Levine further opined that he 
doubted the claimant had a thoracic outlet syndrome causing her symptoms, but noted 
that there might be a possibility that there was some sort of brachial plexus involvement 
that would need to be evaluated by a neurologist or physical medicine specialist with iso-
lated nerve conduction tests done to see if there is any implication for this.  Dr. Levine also 
continued claimant’s physical therapy, noting that claimant subjectively feels much better 
with physical therapy and therefore, it is reasonable to continue the physical therapy one 
time per week for the next few months.  Dr. Levine referred the claimant to Dr. Isser-Sax 
for evaluation of a possible brachial plexus injury on October 1, 2007.
9. Claimant was initially evaluated by Dr. Isser-Sax on November 8, 2007.  Claimant 
complained of aching pain and weakness in the left upper extremity with numbness and 
parathesias in the left upper extremity and left pectoralis reagion with parathesias in the 
left hand.  Dr. Isser-Sax noted that review of the left upper extremity EMG performed on 
November 8, 2007 showed no evidence of mononeuropathy, brachial plexopathy or cervi-
cal radiculopathy.  Dr. Isser-Sax opined that claimant’s symptoms were most likely secon-
dary to a thoracic outlet syndrome and opined that claimant should continue with physical 
therapy and biofeedback and possible Botox injections.  In the meantime, Claimant’s care 
was transferred from Dr. Levine to Dr. Lyons as of February 12, 2008.  Dr. Lyons eventu-
ally reviewed claimant’s chart and recommended ongoing physical therapy, Botox injec-
tions and possible referreal to a TOS specialist.



10. Respondents contested the recommended treatment from Dr. Isser-Sax and claim-
ant applied for hearing on the issue.  In conjunction with the hearing, the deposition of Dr. 
Isser-Sax was obtained.  Dr. Isser-Sax testified she believed the claimant was suffering 
from TOS and the physical therapy and Botox injections were designed to treat claimant’s 
TOS.  Dr. Isser-Sax testified that there was not a proven objective test that could diagnose 
TOS.  Dr. Isser-Sax testified that a diagnosis of TOS is a diagnosis of exclusion, so if the 
other objective tests do not reveal another pathology, TOS is left as the diagnosis.  Dr. 
Isser-Sax noted that sometimes an EMG study can be helpful in diagnosing TOS, but usu-
ally, unless the TOS is severe, the EMG is normal.  Dr. Isser-Sax further noted that while 
Dr. Silva’s EMG revealed an ulnar neuropathy, her EMG did not reveal an ulnar neuropa-
thy.  Dr. Isser-Sax noted that Dr. Silva’s EMG would be considered a positive result for 
TOS.  Dr. Isser-Sax further testified that the purpose of the Botox injections would be to 
relax the muscles across the brachial plexus.
11. This matter came to hearing before ALJ Martinez on March 11, 2008 on the issue of 
whether claimant had proven that the medical treatment recommended by Dr. Isser-Sax 
was reasonable and necessary to cure and relieve the effects of her work-related injury.  
ALJ Martinez issued specific findings of fact, conclusions of law and order dated May 22, 
2008 that made factual findings that determined that claimant showed it more probably 
true than not that she has TOS, which arose out of and in the course of her employment 
with employer, and that the Botox injections recommended by Dr. Isser-Sax were reason-
able and necessary to cure and relieve claimant from the effects of her work-related injury.  
Respondents were ordered to pay for the Botox injections, physical therapy and biofeed-
back recommended by Dr. Isser-Sax.  Respondents did not seek review of the decision of 
ALJ Martinez.  The ALJ finds that the decision of ALJ Martinez dated May 22, 2008 dealt 
with whether Respondents were liable for the proposed Botox injections and other medical 
treatment recommended by Dr. Isser-Sax.
12. Claimant returned to Dr. Isser-Sax for Botox injections on June 9, 2008 and fol-
lowed up with Dr. Isser-Sax on July 23, 2008.  Claimant reported in her follow up visit that 
the Botox injection helped her overall pain that she rated as a 4-5/10.  Dr. Isser-Sax placed 
the claimant at MMI as of August 7, 2008 and recommended continued Botox injections 
every 3 months with ongoing physical therapy.  Claimant was referred back to Dr. Lyons 
on September 10, 2008 for an impairment evaluation.  Dr. Lyons noted that TOS testing, 
incluing Hallstead maneuver, Adson maneuver, and Roos test were all negative.  Dr. Lyons 
noted that claimant reported benefiting from Botox injections and recommended the claim-
ant have an FCE to outline her permanent work restrictions.  Dr. Lyons did not set forth 
why the FCE was needed other than to outline permanent work restrictions.
13. Apparently Dr. Gray stopped performing DIME evaluations, and consequently, Re-
spondents could not return claimant to Dr. Gray for a follow-up DIME.  Respondents there-
fore filed a notice and proposal to select a DIME with the Division of Workers’ Compensa-
tion and Dr. McLaughlin was selected as the new DIME physician.  Dr. McLaughlin per-
formed a DIME on October 30, 2008.  Claimant reported to Dr. McLaughlin that her pain in 
the last month was 4/10 at it’s best and 8-9/10 at its worst.  Claimant reported that on av-
erage it is 7/10 and currently was 5-6/10.  Claimant reported a 60% improvement in her 
pain with the Botox injections and an 80% improvement of her pain with physical therapy.  
Dr. McLaughlin opine that claimant had a left shoulder disorder related to the December 
31, 2004 work injury with ongoing left shoulder pain.  Dr. McLaughlin opined claimant did 



not have thoracic outlet syndrome, but instead, had ongoing pain.  Dr. McLaughlin noted 
that claimant’s physical therapy had consisted primarily of passive physical therapy without 
significant emphasis on active physical therapy.  In discussing this with claimant, Dr. 
McLaughlin noted that claimant “just feels she cannot engage in active therapy.”  Dr. 
McLaughlin also opined that claimant’s anterior axillary area may have a personal disorder 
going on, such as lymphadenopathy or something inferior to the pectoralis muscle, that 
could be contributing to claimant’s symptoms.  
14. Dr. McLaughlin opined that claimant was at MMI as of September 4, 2007.  Dr. 
McLaughlin noted that claimant’s range of motion, as measured during his examination, 
was worse than the range of motion as measured by Dr. Levine on September 4, 2007, 
even though claimant had continued with over a year of physical therapy and undergone 
two (2) Botox injections.  Dr. McLaughlin provided claimant with a PPD rating of 9% of the 
upper extremity that converts to a 5% whole person impairment rating.  
15. Respondents filed an FAL based on the impairment rating of Dr. McLaughlin on No-
vember 19, 2008.  Claimant filed an objection to the FAL and requested a hearing on the 
issues of MMI, PPD, and AWW.  Claimant later added the issues of the FCE recom-
mended by Dr. Lyons and law of the case, issue preclusion and claim preclusion to be de-
termined at hearing.
16. Claimant continued to receive maintenance medical care from Dr. Isser-Sax follow-
ing the DIME.  Claimant underwent a repeat Botox injection on January 5, 2009.  Claimant 
returned to Dr. Isser-Sax on February 20, 2009 and reported significant relief of pain fol-
lowing the injection.  Dr. Isser-Sax recommended 2-3 Botox injections per year for the next 
3-5 years as well as physical therapy.  Claimant returned to Dr. Isser-Sax on April 3, 2009 
and reported an aching pain in her neck radiating down in the left arm in the range of 4 out 
of 10.  Claimant reported that following completion of her physical therapy program, she 
had started a home exercise program and her subjective complaints had improved ap-
proximately 70% since her initial evaluation.  Dr. Isser-Sax reported that she would be 
scheduled for a repeat Botox injection in May and that her pain is lessened for longer time 
between Botox injections.
17. Claimant testified at hearing that her Botox injection scheduled for early May did not 
take place as it was denied by the carrier.  Claimant testified that after the Botox injection 
she has more mobility in her arm.  Claimant testified that the pain in her arm causes her to 
wake up 2-4 times per night and she has exhaustion from being unable to sleep.  Claimant 
rated her left arm pain as being a 5 out of 10 at the hearing.  Claimant testified that prior to 
the Botox injections, her pain level was 6-8 out of 10 most of the time.  Claimant testified 
that the pain felt like a rubber band and starts in the center of her chest and goes up the 
left side.
18. The deposition of Dr. McLaughlin was taken by the parties on June 16, 2009.  Dr. 
McLaughlin opined that claimant did not have thoracic outlet syndrome, and, conse-
quently, Dr. McLaughlin did not recommend claimant receive Botox injections.  Dr. 
McLaughlin noted that the Botox injections are not recommended pursuant to the medical 
treatment guidelines for treatment of ongoing myofascial pain.  Dr. McLaughlin also noted 
that even if one were to consider that claimant did have TOS, Botox injections into the sca-
lene as performed by Dr. Isser-Sax have no therapeutic role in the treatment of TOS.
19. On cross-examination, Dr. McLaughlin acknowledged that trigger point injections 
could be used under the diagnostic portion of the guidelines to provide additional informa-



tion prior to surgical intervention.  Dr. McLaughlin also noted on cross examination that the 
date he used for determining MMI (September 4, 2007) was the date Dr. Levine noted the 
claimant to be stable, but was not a date her treating physician established as a date of 
MMI.  The ALJ finds the testimony and medical report of Dr. McLaughlin and his opinion 
that the claimant does not have TOS credible and persuasive.
20. Claimant argued at hearing that she has overcome the DIME opinion regarding 
MMI by clear and convincing evidence.  In this same argument, Claimant contends that 
because ALJ Martinez found claimant suffered from TOS and ordered a specific benefit to 
treat the TOS (Botox injections), and the order was not appealed, Dr. McLaughlin’s opinion 
that the claimant does not have TOS must be disregarded.  The claimant therefore argues 
that the appropriate date for MMI should be August 7, 2008, as found by Dr. Isser-Sax.  
The ALJ in not persuaded.
21. The ALJ credits the testimony and reports from Dr. McLaughlin and the reports from 
Dr. Pyle and finds that the claimant has failed to prove that it is highly probable and free 
from serious or substantial doubt that Dr. McLaughlin’s opinion that claimant does not have 
TOS is incorrect.
22. The ALJ credits claimant’s testimony that she continues to experience pain across 
her chest as a result of the shoulder injury.  Claimant testified that her pain limits her mobil-
ity and causes pain when working overhead.  The ALJ credits claimant’s testimony that 
she experiences pain in an area that is not contained on the schedule of impairment set 
forth at Section 8-42-107(2), C.R.S.  The ALJ finds that claimant has shown that it is more 
likely true than not that she suffered an impairment that is not contained on the schedule of 
impairments set forth at Section 8-42-107(2), supra.
23. The ALJ credits the testimony and reports from Dr. McLaughlin that the ongoing 
Botox injections recommended by Dr. Isser-Sax are not reasonable and necessary to 
maintenance medical treatment to prevent further deterioration of her medical condition.  
The ALJ also finds that claimant has failed to show that it is more probably true than not 
that a functional capacity evaluation is necessary to prevent further deterioration of her 
medical condition.

CONCLUSIONS OF LAW

MMI

1. Section 8-42-107(8)(b)(III) and (c), C.R.S. provide that the determination of MMI by 
a DIME physician selected through the Division of Workers’ Compensation shall only be 
overcome by clear and convincing evidence.  Montoya v. Industrial Claim Appeals Office, 
203 P.3d 620 (Colo. App. 2008).  Determination of MMI requires the DIME physician to as-
sess, as a matter of diagnosis, whether the various components of the claimant’s medical 
condition are causally related to the industrial injury.  Martinez v. Industrial Claim Appeals 
Office, 176 P.3d 826 (Colo. App. 2007).  This scheme promotes the prompt delivery of 
benefits, simplifies the workers’ compensation process, and reduces the need for litigation.  
Williams v. Kunau, 147 P.3d 33 (Colo. 2006); Drykopp v. Industrial Claim Appeals Office, 
30 P.3d 821, 822 (Colo. App. 2001).  Clear and convincing evidence is highly probable and 
free from serious or substantial doubt, and the party challenging the DIME physician’s find-
ing must produce evidence showing it is highly probable the DIME physician is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or 



proposition has been proved by clear and convincing evidence if, considering all the evi-
dence, the trier-of-fact finds it to be highly probable and free from serious doubt.  Metro 
Moving & Storage Co. V. Gusser, supra.  A mere difference of opinion between physicians 
fails to constitute error.  See Gonzales v. Browning Ferris Industries of Colorado, W.C. No. 
4-350-356 (Industrial Claim Appeals Office, March 22, 2000).
2. The enhanced burden of proof reflects an underlying assumption that the physician 
selected by an independent and unbiased tribunal will provide a more reliable medical 
opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998).  
Since the DIME physician is required to identify and evaluate all losses and restrictions 
which result from the industrial injury as part of the diagnostic assessment process, the 
DIME physician’s opinion regarding causation of those losses and restrictions is subject to 
the same enhanced burden of proof.  Id.
3. In this case, Dr. McLaughlin opined that claimant was at MMI as of September 4, 
2007 based upon his review of the records and determination that claimant’s condition had 
become stable as of that date.  The ALJ notes that this testimony is supported by the 
medical records that show claimant’s pain complaints to be in the 4-6 out of ten range dur-
ing this period of time.  Even though claimant testified that the Botox injections provided 
her with relief, and claimant reported pain relief to her treating physicians following her 
Botox injections, claimant’s subject reports of pain on a pain scale remained relatively 
consistent with her complaints of pain prior to her Botox injections.
4. Claimant also argues that based upon the doctrine of issue preclusion, claimant 
has overcome the opinion of MMI from the DIME physician because the DIME physician 
based his MMI determination on the claimant did not suffer from TOS.  Again, the ALJ is 
not persuaded.
5. Issue preclusion bars relitigation of an issue if: (1) the issue precluded is identical to 
an issue actually determined in the prior proceeding; (2) the party against whom estoppel 
is asserted has been a party to or is in privity with a party to the prior proceedings; (3) 
there is a final judgment on the merits in the prior proceedings; and (4) the party against 
whom the doctrine is asserted has a full and fair opportunity to litigate the issue in the prior 
proceeding.  Sunny Acres Villa, Inc. v. Cooper, 25 P.3d 44 (Colo. 2001).  
6. Assuming the decision of ALJ Martinez dated May 22, 2008 was not an interlocu-
tory order, even though claimant had not yet undergone the Botox injections, then the sec-
ond and third elements are present in this case (orders that do not require payment of 
benefits or a penalty, or deny the claimant either, are interlocutory and not subject to re-
view.  Natkins & Co. v. Eubanks, 775 P.2d 88 (Colo. App. 1989)).
7. Here, the disputed issue at the first hearing was whether claimant was entitled to 
the medical treatment recommended by Dr. Isser-Sax, and specifically, the Botox injec-
tions, physical therapy and biofeedback.  Claimant was provided with this course of medi-
cal treatment after the March 11, 2008 hearing.  Moreover, the disputed issue in this case 
is MMI, not necessary medical treatment.  MMI was not an issue determined at the prior 
hearing, and therefore, the issue is not identical to one previously litigated.  
8. Assuming arguendo that claimant were to pose the issue in this case as one of 
medical treatment, the medical treatment claimant is arguing in favor of is to be rendered 
post-MMI, even assuming claimant were to prevail on the MMI issue.  Therefore, the issue 
in this case represents maintenance medical treatment, and not treatment necessary to 



cure and relieve the effects of the industrial injury.  Due to the fact that the issues in dis-
pute in this case are not identical, the doctrine of issue preclusion does not apply.
9. The ALJ recognizes that this case involves a unique set of circumstances involving 
two separate DIME physicians and a prior order regarding medical treatment.  Nonethe-
less, unless all four criteria apply in an argument for issue preclusion, a prior finding that 
the claimant suffers from TOS does preclude the parties from relitigating a factual finding 
made at a prior hearing following a second DIME.  In this case, the ALJ finds that the issue 
litigated at the prior hearing was the reasonableness and necessity of medical treatment, 
not the existence of claimant’s alleged TOS.
PPD

10. The question of whether the claimant has sustained an “injury” which is on or off the 
schedule of impairment depends on whether the claimant has sustained a “functional im-
pairment” to a part of the body that is not contained on the schedule.  Strauch v. PSL 
Swedish Health Care System, 917 P.2d 366 (Colo. App. 1996).  Functional impairment 
need not take any particular impairment.  Discomfort which interferes with the claimant’s 
ability to use a portion of his body may be considered “impairment.”  Mader v. Popejoy 
Construction Company, Inc., W.C. No. 4-198-489, (ICAO August 9, 1996).  Pain and dis-
comfort which limits a claimant’s ability to use a portion of his body may be considered a 
“functional impairment: for determining whether an injury is on or off the schedule.  See, 
e.g., Beck v. Mile Hi Express Inc., W.C. No. 4-238-483 (ICAO February 11, 1997).  
11. As found, Claimant has shown that it is more likely true than not that she suffered a 
functional impairment in her chest area.  This testimony is consistent with the medical re-
cords of claimant’s treating physicians that document pain in the chest area.  As found, 
claimant’s testimony that she suffers pain in her chest area establishes that is not located 
in the schedule of impairment ratings set forth at Section 8-42-107(2), C.R.S.
MAINTENANCE MEDICAL TREATMENT

12. The need for medical treatment may extend beyond the point of maximum medical 
improvement where claimant requires periodic maintenance care to prevent further dete-
rioration of her physical condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988).  An award for Grover medical benefits is neither contingent upon a finding that a 
specific course of treatment has been recommended nor a finding that claimant is actually 
receiving medical treatment.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 
992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 
609 (Colo. App. 1995).  Section 8-42-101, supra, thus authorizes the ALJ to enter an order 
for future maintenance treatment if supported by substantial evidence of the need for such 
treatment. Grover v. Industrial Commission, supra.

13. As found, claimant has failed to prove that it is more probable than not that Botox 
injections are reasonable and necessary to prevent further deterioration of her physical 
condition.  As found, the ALJ credits the testimony of Dr. McLaughlin in finding that claim-
ant’s Botox injections were designed to treat TOS that the claimant does not have.

14. Claimant has also requested an order requiring respondents to pay for an FCE.  As 
found, claimant has failed to establish how an FCE establishing her permanent work re-



strictions will prevent further deterioration of her physical condition.  The ALJ notes that 
Respondents have admitted for a general award of maintenance medical treatment in the 
November 19, 2008 FAL, and nothing in this order shall be interpreted to limit the general 
award of maintenance medical treatment beyond those issues addressed in this Order.

ORDER

 It is therefore ordered that:

Claimant’s date of MMI is September 4, 2007.

Respondents shall pay Claimant PPD benefits of 5% whole person based 
on the DIME report of Dr. McLaughlin.

Claimant’s claim for an FCE as medical treatment is denied and dismissed.

Claimant’s claim for ongoing Botox injections recommended by Dr. Isser-Sax 
is denied and dismissed.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's  order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Re-
view by mail, as long as the certificate of mailing attached to your petition shows: 
(1) That you mailed it within twenty (20) days  after mailing or service of the order of 
the Judge; and (2) That you mailed it to the above address  for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when 
filing a Petition to Review, see Rule 26, OACRP.   You may access a petition to re-
view form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  August 28, 20009

Keith E. Mottram
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-776-535

ISSUES

 1. Whether Claimant has established by a preponderance of the evi-
dence that he suffered a compensable lower back injury on November 7, 2008 
during the course and scope of his employment with Employer.

2. Whether Claimant has demonstrated by a preponderance of the 
evidence that he is entitled to receive authorized medical treatment that is rea-
sonable and necessary to cure and relieve the effects of an industrial injury.

3. Whether Claimant has proven by a preponderance of the evidence 
that he is entitled to receive Temporary Total Disability (TTD) benefits for the pe-
riod November 7, 2008 until terminated by statute.

 4. Whether Employer is subject to penalties  pursuant to §8-43-304, 
C.R.S. for violating §8-43-404(5)(a)(I)(A) and WCRP 8-2 by failing to timely pro-
vide Claimant with a designated provider list of two Authorized Treating Physi-
cians (ATP).

STIPULATION

 The parties agreed that Claimant earned an Average Weekly Wage 
(AWW) of $450.00.

FINDINGS OF FACT

 1. On October 30, 2005 Claimant suffered a Workers’ Compensation 
injury while working for Target. He was diagnosed with a lumbar strain. On De-
cember 21, 2005 Claimant underwent an MRI scan of his lumbar spine. The MRI 
revealed a spondylolisthesis  of the L5-S1 disc with bilateral spondylosis  causing 
moderately severe left neural forminal encroachment. The MRI also reflected 
mild degenerative canal stenosis at L2-L3.

 2. Claimant continued to receive treatment for his injury that included 
steroid injections and physical therapy. He ultimately reached Maximum Medical 
Improvement (MMI) on April 20, 2006 and received a 14% whole person impair-
ment rating. Claimant did not subsequently receive any additional medical treat-
ment for his October 30, 2005 injury.

3. In April 2008 Claimant began working for Employer as a technical 
service representative. His job duties involved answering telephone calls from 
customers regarding bills, service disruptions and changes to service plans.



4. On November 7, 2008 Claimant fell at work when he tripped over a 
loose floor mat. Fellow employee -I- witnessed the fall and wrote a report stating 
that Claimant tripped on a floor mat and injured his back, leg, elbow and foot. 
Supervisor Danny Le completed a report stating that Claimant immediately noti-
fied his  supervisor of the injury, Mr. -I- witnessed the incident and Claimant’s  de-
scription of the accident was consistent with Mr. -I-’s account.

 5. Mr. L transported Claimant to the Emergency Room at Littleton Ad-
ventist Hospital. Claimant reported pain in his left buttock and down his  left leg. A 
physical examination revealed that Claimant was “exquisitely tender with left 
straight leg raises,” and had “palpable pain in the left paraspinous region.” 
Claimant received a prescription for Percocet and was told to take a few days off 
from work.

 6. After completing emergency care at the hospital Claimant returned 
to Employer’s  facility. However, he was in too much pain to complete his  work 
shift. Claimant did not have any contact with Employer over the weekend of No-
vember 8-9, 2008.

 7. On November 10, 2008 Employer’s Human Resources  (HR) repre-
sentative Neese called Claimant and directed him to visit Juan Miranda-Seijo, 
M.D. at Concentra Medical Centers. Claimant visited Dr. Miranda-Seijo later in 
the day. He received work restrictions that included no lifting in excess of 15 
pounds, no pushing or pulling in excess of 30 pounds and no driving of a com-
pany vehicle. Dr. Miranda-Seijo also limited Claimant’s to sitting no more than 
50% of the time.

8. After visiting Dr. Miranda-Seijo Claimant returned to work. However, 
his sitting restrictions prevented him from performing his  job duties. The pain in 
his lower back became intolerable because he was required to hunch over while 
standing in order to perform his  job duties. Therefore, after approximately 15 
minutes of attempting to work, Claimant informed Mr. Le that his pain had intensi-
fied. Mr. Le then authorized Claimant to leave work for the day.

 9. On November 11, 2008 Claimant visited HR representative Ms. 
Neese prior to his regular starting time. He informed her that he had designated 
Pamela Knight, M.D. as his ATP. Ms. Neese advised Claimant that she had al-
ready received notification of the designation and gave Claimant a document en-
titled “Designation of Medical Providers” that listed two medical providers. Em-
ployer had not previously provided Claimant with a list of two designated medical 
providers at any time in either oral or written form. Employer thus did not offer 
Claimant a choice of physicians at the time of his injury or after the conclusion of 
emergency care.

10. Claimant did not work on November 11, 2008 because the configu-
ration of his computer screen, keyboard and mouse did not permit him to perform 
his employment duties within his sitting restrictions. He explained that while field-



ing calls  from customers, he was required to read from materials using precise 
language in a script. Customers also asked questions. In responding to the ques-
tions, Claimant located the answers on a series of computer screens. Claimant 
was thus  required to view his monitor and have access to his computer keyboard 
and mouse to perform his job duties. Although Claimant could alternate between 
standing and sitting at his workstation, he was unable to see his computer screen 
and manipulate his computer keyboard and mouse without hunching over when 
he was standing. Claimant’s  hunching position became intolerable because of 
the pain associated with his November 7, 2008 industrial injury.

 11. Means testified that he also worked as a technical service repre-
sentative for Employer. Mr. Means explained that the job entailed wearing a 
headset with a three-foot cord. He remarked that employees would occasionally 
enter information into a computer and read the computer screen to provide in-
formation to callers. Mr. Means emphasized that it was possible to perform most 
of the job duties of a technical service representative while standing or walking 
for more that 50% of a shift.

 12. On November 18, 2008 Claimant visited Anthony J. Vecchiarelli, 
M.D. for an evaluation. Claimant reported that he had tripped at work and was 
experiencing severe pain in the lower back and left buttock. He also suffered 
numbness in the perineal area. Dr. Vecchiarelli concluded that Claimant suffered 
a back injury “with symptoms to suggest herniated lumbar disc, probably at L4-5 
or L5-S1.”

 13. On November 19, 2008 Dr. Vecchiarelli issued a letter elaborating 
on his  November 18, 2008 report. He remarked that he suspected Claimant had 
a “herniated lumbar disc based on a positive straight leg raising test, loss of sen-
sation and classic symptoms.” Dr. Vecchiarelli recommended an MRI scan to 
evaluate Claimant’s condition.

14. On February 20, 2009 Claimant underwent an MRI of his lumbar 
spine. The radiologist compared the MRI results with Claimant’s previous MRI 
from October 2005. He noted that the present MRI revealed “mild degenerative 
changes at the L4-5 disc space with a posterior left-sided disk bulge/protrusion 
causing lateral recess effacement with proximal L5 nerve root compression.” The 
radiologist concluded that Claimant’s condition had worsened because there was 
no evidence of a disk bulge or protrusion on Claimant’s October 2005 MRI scan.

15. On February 20, 2009 Claimant visited Robert W. Watson, Jr., M.D. 
for an independent medical evaluation. Dr. Watson authored a report and issued 
an addendum to the report on March 12, 2009. He considered Claimant’s ac-
count of his fall and reviewed the February 20, 2009 MRI. Dr. Watson explained 
that the MRI revealed a herniated disc at the L4-5 level that impinged on the left 
L5 nerve root. He stated that the herniated disc was the likely cause of Claim-
ant’s left leg symptoms. However, Dr. Watson remarked that Mr. Means had pro-
vided a note stating that Claimant injured his back while lifting weights. He thus 



was unable to determine whether Claimant suffered an occupational or non-
occupational injury.

 16. Dr. Vecchiarelli testified at the hearing in this matter. He concluded 
that to a reasonable degree of medical probability Claimant’s new disc herniation 
at L4-5 “exactly explains” the symptoms that he reported during his  November 
19, 2008 evaluation. Dr. Vecchiarelli described that Claimant had suffered a her-
niated disc at the L4-5 level that is  “actually squishing the nerve as it exits  the 
spinal cord at that level.” He further stated that the herniated disc at the L4-5 disc 
space was consistent with Claimant’s mechanism of injury. Dr. Vecchiarelli noted 
“[o]ccasionally we’ll see somebody that herniates a disc for no apparent reason, 
but more often than not it’s  from some type of a twisting injury or a fall that im-
pacts the spine.”

 17. Claimant did not actively seek employment after his  November 7, 
2008 trip and fall. He continued inactive employment with Employer until he was 
terminated in late December 2008. Claimant called Employer each workday and 
stated that he was unable to work because of his  injury. Employer did not re-
spond to the calls or offer modified employment.

 18. Claimant has established that it is more probably true than not that 
he suffered a lower back injury on November 7, 2008 during the course and 
scope of his employment with Employer. Claimant explained that he fell at work 
when he tripped over a loose floor mat. Fellow employee Robert -I- witnessed the 
fall and wrote a report stating that Claimant tripped on a floor mat and injured his 
back, leg, elbow and foot. Claimant subsequently received emergency room 
treatment for his  condition. A February 20, 2009 MRI revealed that Claimant’s 
lower back condition had worsened since October 2005 because there was new 
evidence of a disk bulge or protrusion at the L4-5 level. Moreover, Dr. Vecchiarelli 
credibly testified that Claimant suffered a new disc herniation at L4-5 that was 
consistent with his mechanism of injury. Finally, Dr. Watson noted that Claimant’s 
herniated disc was the likely cause of his left leg symptoms.

 19. Claimant has demonstrated that it is more probably true than not 
that he is  entitled to receive authorized medical treatment that is reasonable and 
necessary to cure and relieve the effects of his November 7, 2008 industrial in-
jury. Claimant’s emergency room visit and subsequent medical treatment were 
designed to cure and relieve the effects of his herniated disc at the L4-5 level.

 20. Claimant has proven that it is  more probably true than not that he is 
entitled to receive TTD benefits  from November 7, 2008 until terminated by stat-
ute. Claimant’s physicians  imposed work restrictions that began shortly after his 
industrial injury and have continued through the present time. The restrictions in-
cluded no sitting for more that 50% of the time. Claimant credibly explained that 
he was required to view his  monitor and have access to his computer keyboard 
and mouse to perform his job duties. Although he could alternate between stand-
ing and sitting at his workstation, he was unable to see his computer screen and 



manipulate his computer keyboard and mouse without hunching over when he 
was standing. Claimant’s hunching position became intolerable because of the 
pain associated with his November 7, 2008 industrial injury. Although Mr. Means 
emphasized that it was possible to perform most of the job duties of a technical 
service representative while standing or walking for more that 50% of a shift, his 
testimony does not directly contradict Claimant’s assertion that hunching over 
while standing would aggravate a herniated disc. Because Claimant was unable 
to resume his job duties with Employer, he suffered an actual wage loss as a re-
sult of his November 7, 2008 industrial injury.

 21. Because Claimant has  established that Employer violated §8-43-
404(5)(a)(I)(A), C.R.S. and WCRP 8-2(A), his ATP is Dr. Knight. On November 
11, 2008 Claimant informed Employer’s HR representative Ms. Neese that he 
had designated Dr. Knight as  his ATP. Ms. Neese told Claimant that she had al-
ready received notification of the designation and gave Claimant a document en-
titled “Designation of Medical Providers” that listed two medical providers. Em-
ployer had not previously provided Claimant with a list of two designated medical 
providers at any time in either oral or written form. Employer thus did not offer 
Claimant a choice of physicians at the time of his injury or after the conclusion of 
emergency care and violated §8-43-404(5)(a)(I)(A), C.R.S. and WCRP 8-2(A).

 22. Claimant has requested the imposition of penalties of up to $500 
each day pursuant to §8-43-304(1), C.R.S. However, the section is inapplicable 
because Rule 8-2(D) is a specific penalty provision that permits an injured em-
ployee to designate an ATP when an employer fails to comply with WCRP 8-2(A) 
and §8-43-404(5)(a)(I)(A), C.R.S. Therefore, Claimant is not entitled to receive 
penalties of up to $500 each day. Instead, his remedy is to designate his  ATP. 
Because Claimant designated Dr. Knight as his ATP on November 11, 2008, his 
ATP is Dr. Knight.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation. §8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. §8-42-101, C.R.S. A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts  in a Workers' Com-
pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' Com-
pensation case is decided on its merits. §8-43-201, C.R.S.



2. The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. For an injury to be compensable under the Act, it must “arise out of” 
and “occur within the course and scope” of employment. Price v. Industrial Claim 
Appeals Office, 919 P.2d 207, 210 (Colo. 1996). Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the 
evidence before any compensation is  awarded. § 8-41-301(1)(c) C.R.S.; Faulk-
ner v. Industrial Claim Appeals Office,12 P.3d 844, 846 (Colo. App. 2000). The 
question of causation is generally one of fact for determination by the ALJ. 
Faulkner, 12 P.3d at 846.

 5. As found, Claimant has established by a preponderance of the evi-
dence that he suffered a lower back injury on November 7, 2008 during the 
course and scope of his employment with Employer. Claimant explained that he 
fell at work when he tripped over a loose floor mat. Fellow employee Robert -I- 
witnessed the fall and wrote a report stating that Claimant tripped on a floor mat 
and injured his back, leg, elbow and foot. Claimant subsequently received emer-
gency room treatment for his condition. A February 20, 2009 MRI revealed that 
Claimant’s lower back condition had worsened since October 2005 because 
there was new evidence of a disk bulge or protrusion at the L4-5 level. Moreover, 
Dr. Vecchiarelli credibly testified that Claimant suffered a new disc herniation at 
L4-5 that was consistent with his mechanism of injury. Finally, Dr. Watson noted 
that Claimant’s herniated disc was the likely cause of his left leg symptoms.

Medical Benefits

 6. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury. 
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716 
(Colo. 1994). It is  the Judge’s sole prerogative to assess the sufficiency and pro-
bative value of the evidence to determine whether the claimant has met his  bur-
den of proof. Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).



 7. As found, Claimant has  demonstrated by a preponderance of the 
evidence that he is entitled to receive authorized medical treatment that is rea-
sonable and necessary to cure and relieve the effects  of his  November 7, 2008 
industrial injury. Claimant’s emergency room visit and subsequent medical treat-
ment were designed to cure and relieve the effects of his herniated disc at the 
L4-5 level.

TTD Benefits

 8. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury 
and subsequent wage loss. Champion Auto Body v. Industrial Claim Appeals Of-
fice, 950 P.2d 671 (Colo. App. 1997). To demonstrate entitlement to TTD benefits 
a claimant must prove that the industrial injury caused a disability lasting more 
than three work shifts, that she left work as a result of the disability, and that the 
disability resulted in an actual wage loss. PDM Molding, Inc. v. Stanberg, 898 
P.2d 542 (Colo. 1995). The term “disability,” connotes two elements: (1) medical 
incapacity evidenced by loss or restriction of bodily function; and (2) impairment 
of wage earning capacity as demonstrated by claimant's  inability to resume his 
prior work. Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).

 9. As found, Claimant has  proven by a preponderance of the evidence 
that he is  entitled to receive TTD benefits  from November 7, 2008 until termi-
nated by statute. Claimant’s  physicians imposed work restrictions that began 
shortly after his industrial injury and have continued through the present time. 
The restrictions included no sitting for more that 50% of the time. Claimant credi-
bly explained that he was required to view his monitor and have access to his 
computer keyboard and mouse to perform his job duties. Although he could al-
ternate between standing and sitting at his workstation, he was unable to see his 
computer screen and manipulate his computer keyboard and mouse without 
hunching over when he was standing. Claimant’s  hunching position became in-
tolerable because of the pain associated with his  November 7, 2008 industrial 
injury. Although Mr. Means emphasized that it was possible to perform most of 
the job duties of a technical service representative while standing or walking for 
more that 50% of a shift, his testimony does not directly contradict Claimant’s  as-
sertion that hunching over while standing would aggravate a herniated disc. Be-
cause Claimant was unable to resume his job duties with Employer, he suffered 
an actual wage loss as a result of his November 7, 2008 industrial injury.

Authorized Treating Physician and Penalties

 10. Section 8-43-304(1), C.R.S. is a general penalty provision under 
the Act that applies when no other penalty has been specifically provided. The 
statute authorizes the imposition of penalties up to $500 per day where a party 
violates a statute, rule, or lawful order of an ALJ. Holliday v. Bestop, Inc., 23 P.3d 



700, 705, 706 (Colo. 2001). The term “order” as used in §8-43-304 includes a 
rule or regulation promulgated by the Director of the Division of Worker’s Com-
pensation. §8-40-201(15), C.R.S.; see Spracklin v. Industrial Claim Appeals Of-
fice, 66 P.3d 176, 177 (Colo. App. 2002).

 11. The imposition of penalties under §8-43-304(1) requires a two-step 
analysis. See In re Hailemichael, W.C. No. 4-382-985 (ICAP Nov. 17, 2004). The 
ALJ must first determine whether the disputed conduct violated a provision of the 
Act or rule. Allison v. Industrial Claim Appeals Office, 916 P.2d 623, 624 (Colo. 
App. 1995). If a violation has occurred, penalties may only be imposed if the ALJ 
concludes that the violation was objectively unreasonable. Colorado Compensa-
tion Insurance Authority v. Industrial Claim Appeals Office, 907 P.2d 676, 678-79 
(Colo. App. 1995). The reasonableness of an insurer’s actions depends upon 
whether the action was predicated on a “rational argument based on law or fact.” 
In re Lamutt, W.C. No. 4-282-825 (ICAP, Nov. 6, 1998).

 12. Section 8-43-404(5)(a)(I)(A), C.R.S. (2008), provides that an em-
ployer is required to furnish a list of at least two physicians or two corporate 
medical providers in the first instance to an injured employee. WCRP 8-2(A) re-
quires an employer to supply a “designated provided list” to an injured employee 
in compliance with §8-43-404(5)(a)(I)(A), C.R.S. WCRP 8-2(A) specifies that a 
designated provider list can be initially provided to an injured worker “verbally or 
through an effective pre-injury designation.” If the list is provided verbally or 
through a pre-injury designation, a written designated provider list shall be ten-
dered to an injured employee within seven days after notice of the injury. WCRP 
8-2(D) provides that if the “employer fails to comply with this Rule 8.2, the injured 
worker may select an authorized treating physician of the worker’s choosing.”

 13. As found, because Claimant has established that Employer violated 
§8-43-404(5)(a)(I)(A), C.R.S. and WCRP 8-2(A), his  ATP is Dr. Knight. On No-
vember 11, 2008 Claimant informed Employer’s HR representative Ms. Neese 
that he had designated Dr. Knight as his ATP. Ms. Neese told Claimant that she 
had already received notification of the designation and gave Claimant a docu-
ment entitled “Designation of Medical Providers” that listed two medical provid-
ers. Employer had not previously provided Claimant with a list of two designated 
medical providers at any time in either oral or written form. Employer thus did not 
offer Claimant a choice of physicians  at the time of his injury or after the conclu-
sion of emergency care and violated §8-43-404(5)(a)(I)(A), C.R.S. and WCRP 8-
2(A).

 14. As found, Claimant has requested the imposition of penalties of up 
to $500 each day pursuant to §8-43-304(1), C.R.S. However, the section is  inap-
plicable because Rule 8-2(D) is a specific penalty provision that permits an in-
jured employee to designate an ATP when an employer fails to comply with 
WCRP 8-2(A) and §8-43-404(5)(a)(I)(A), C.R.S. Therefore, Claimant is not enti-
tled to receive penalties of up to $500 each day. Instead, his remedy is to desig-



nate his ATP. Because Claimant designated Dr. Knight as his ATP on November 
11, 2008, his ATP is Dr. Knight.
 

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant suffered a compensable injury to his  lower back during the 
course and scope of his employment with Employer on November 7, 2008.

2. Claimant is  entitled to reasonable and necessary medical treatment 
that is designed to cure and relieve the effects of his November 7, 2008 industrial 
injury.

3. Claimant earned an AWW of $450.00.

4. Claimant is entitled to TTD benefits for the period November 7, 
2008 until terminated by statute.

5. Dr. Knight is Claimant’s ATP.

6. Any issues not resolved in this Order are reserved for future deter-
mination.

DATED: August 31, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-772-134

ISSUES

¬ Whether Respondents are liable for penalties for failure to timely exchange 
medical records with Claimant?
¬ Whether Respondents are liable for penalties for failing to timely pay medical bills 
from Dr. Fabian?
¬ Whether Respondents are liable for penalties for failing to admit pursuant to Dr. 
Gillman’s impairment rating?
¬ Whether claimant’s claim for penalties is precluded by the one-year statute of 
limitations?



¬ Whether claimant’s average weekly wage (“AWW”) should be increased based 
upon her receipt of COBRA health insurance benefits?
¬ Whether claimant has proven by a preponderance of the evidence that she is en-
titled to additional temporary total disability (“TTD”) and temporary partial disability 
(“TPD”)?
¬ Whether claimant has proved entitlement to disfigurement benefits pursuant to 
Section 8-42-108, C.R.S.

FINDINGS OF FACT

1. Claimant suffered an admitted injury while employed with employer on July 30, 
2006 when she was lifting a heavy bag of laundry and experienced a sudden onset of 
pain radiating from her right arm into her neck. Claimant received medical treatment for 
her injuries with Dr. Smilkstein starting on July 31, 2006. Dr. Smilkstein provided claim-
ant with work restrictions of no use of the right arm for a minimum of three days. Claim-
ant thereafter also sought treatment with Dr. Powers, Dr. Bomberg and Dr. Tobey, 
among others. 
2. Respondents admitted liability for claimant’s injuries and began paying TTD start-
ing August 3, 2006 based upon an AWW of $480.00. Claimant eventually underwent two 
surgeries On August 13, 2008, claimant was examined by Dr. Bomberg on a referral 
from Dr. Smilkstein. Dr. Bomberg noted that claimant was 10 weeks post-op and claim-
ant was not complaining of elbow pain, but still had complaints of pain in the hand. 
Claimant was noted to be satisfied with her result and had good range of motion. Dr. 
Bomberg noted claimant was at maximum medical improvement (“MMI”) with respect to 
the elbow portion of her injury and recommended a gradual return to normal activities.
3. Respondents filed a General Admission of Liability on September 17, 2008 cut-
ting off TTD benefits as of September 3, 2008 and claiming an overpayment for TTD 
benefits paid after August 13, 2008. Claimant was subsequently referred to Dr. Tobey on 
November 6, 2008 for an impairment rating. Dr. Tobey noted claimant was placed at 
MMI by Dr. Smilkstein on October 24, 2008. Dr. Tobey diagnosed claimant with status 
post right lateral epicondylar debridement/common extensor tendon repair that had 
taken place on December 21, 2006, status post right ulnar nerve transposition May 29, 
2008 with multilevel degenerative disc disease in the cervical spine from C4-5 through 
C6-7. Respondents filed a final admission of liability on November 21, 2008 admitting 
for a 10% whole person impairment rating and a 5% upper extremity impairment rating. 
Dr. Tobey also provided claimant with a permanent work restriction of no lifting greater 
than 20 pounds.
4. Claimant underwent a Division-sponsored Independent Medical Examination 
(“DIME”) with Dr. Gilman (Respondents have identified the report from Dr. Gilman as a 
DIME report and the ALJ presumes that the referral was for purposes of a DIME, but the 
record is not clear that this was performed as a DIME as opposed to a regular Inde-
pendent Medical Examination). Dr. Gilman provided claimant with an impairment rating 
of 16% whole person and 7% of the upper extremity. The 7% of the upper extremity im-
pairment rating converts to a 4% whole person impairment rating. In the comment sec-
tion of Dr. Gilman’s report, Dr. Gilman finds that claimant is at MMI and combines an 
impairment rating of 7% for her specific disorder of the cervical spine with her impair-
ment rating of 10% for loss of range of motion for an impairment rating of 16% whole 



person for her cervical spine. With regard to her upper extremity, Dr. Gilman provides 
the claimant with a 2% impairment for her restricted range of motion at the elbow, and a 
5% impairment for her ulnar irritation for an impairment rating of 4% of the upper ex-
tremity, which he then combines with claimant’s 16% whole person rating for a total 19% 
whole person impairment rating. The ALJ finds that this impairment rating is clearly a 
typographical error on the part of Dr. Gilman, as the 5% and 2% of the upper extremity 
would combine for a 7% upper extremity impairment rating that would convert to a 4% 
whole person impairment rating. Nonetheless, Respondents filed a FAL on April 16, 
2009 admitting for the 16% whole person impairment rating and a 4% upper extremity 
impairment rating. Claimant filed an application for hearing on April 28, 2009 following 
the filing of the FAL endorsing the issues of penalties, TTD, TPD, disfigurement, medical 
benefits and PPD.
5. Claimant testified that she hired her attorney on May 17, 2007. Claimant identi-
fied medical records that were sent to her on August 9, 2007, August 20, 2007, Decem-
ber 20, 2007 and March 17, 2009 some of which she had not previously seen. Claimant 
testified that she had seen Dr. Smilkstein’s records and believed she had seen Dr. 
Bomberg’s report, but was not sure if she had seen the MRI documents that were ex-
changed on August 20, 2007. Claimant also testified that she had not seen the physical 
therapy records prior to December 20, 2007. Claimant also testified that she first saw 
the DIME report from Dr. Gilman when the records were exchanged between the parties 
twenty days prior to the hearing. The ALJ notes, however, that the DIME report was ad-
dressed to claimant’s attorney and attached to the April 16, 2009 FAL. 
6. During the course of claimant’s medical treatment claimant came under the care 
of Dr. Kinder and Dr. Fabian. Claimant testified that she still receives medical bills from 
Dr. Kinder and Dr. Fabian. Claimant entered into evidence medical bills from Dr. Fabian 
dated August 25, 2008 for dates of service of April 15, 2008, May 27, 2008 and July 24, 
2008 that indicate $552.00 had been submitted to the insurance carrier and claimant’s 
account had an outstanding balance of $520.32 for dates of service unknown. Claimant 
submitted a second medical bill dated January 14, 2008 for dates of service of Septem-
ber 11, 2007 and October 9, 2007 from Dr. Fabian that reflects $719.60 total was 
charged for the dates of service and the Insurer made payments on November 1, 2007 
for $313.01, presumably pursuant to the Colorado Medical Fee Schedule. Dr. Fabian’s 
bill purports to bill the claimant for the remaining $406.59.
7. The ALJ interprets the medical bills submitted in this case to reflect a charge from 
the authorized treating physician to the claimant for the difference between what the 
physician charged and what the insurer was required to pay under the Colorado Medical 
Fee Schedule. The ALJ does not find any credible evidence that there was a refusal on 
the part of the Insurer to pay outstanding medical bills. Unfortunately, after the medical 
bills were paid pursuant to the Colorado Medical Fee Schedule, the physician forwarded 
the outstanding balance to the claimant.
8. As a result of claimant’s two surgeries, claimant has two surgical scars. Claimant 
has one scar that is three and one-half (3 ½) inches in length and one (1) inch in width. 
Claimant’s second scar is ten (10) inches in length and one (1) inch in width. Both scars  
are located on the Claimant’s right upper extremity and are located on an area normally 
exposed to public view. 



9. The ALJ finds the report of Dr. Bomberg dated August 13, 2008 placing claimant 
at MMI and recommending a “gradual return” to normal activities is ambiguous with re-
gard to whether the claimant is actually released to return to work at MMI and without 
restrictions. The ALJ interprets the report of Dr. Bomberg in favor of a finding of not at 
MMI, due to the fact that Dr. Bomberg indicates that claimant is at MMI “with respect to 
the elbow portion of her injury” but does not make a definitive statement that claimant is 
globally at MMI. Therefore, the ALJ determines that the appropriate MMI date for claim-
ant is October 24, 2008 when claimant was placed at MMI by Dr. Smilkstein. In support 
of this MMI date, the ALJ credits the report of Dr. Tobey that provided claimant with a 
PPD rating and agreed with Dr. Smilkstein’s MMI date of October 24, 2008.
10. According to the wage records entered into evidence, Claimant was paid $12 per 
hour and generally worked a 40 hour week. In the 13 weeks prior to Claimant’s injury, 
Claimant earned $5,862.00, equating to an AWW of $450.92. Respondents admitted to 
an AWW of $480 purported based upon an hourly rate of $12 per hour and a 40 hour 
work week. Pursuant to Section 8-42-102(2)(d), C.R.S. the ALJ finds that the appropri-
ate calculation for claimant’s AWW is based upon the hourly rate claimant was paid 
considering a 40 hour work week. As such, the ALJ finds claimant’s AWW was properly 
calculated at $480.00 by Respondents. Claimant testified at hearing that she began 
working part time on October 1, 2008 making $8 per hour and working 16 hours per 
week. The ALJ finds this testimony credible regarding claimant’s earnings from October 
1, 2008 through October 24, 2008. The ALJ therefore finds claimant’s AWW for her part 
time position beginning October 1, 2008 to be $128.00.
11. Claimant received a COBRA notice on November 13, 2008 indicating the cost of 
claimant’s continuing health insurance would be $35.84 per month for dental insurance 
and $558.57 per month for health insurance effective December 1, 2008. The ALJ finds 
that claimant’s AWW would therefore increase by $137.17 ($558.57 + $35.84 = $594.41 
x 12 divided by 52) to $617.17 effective December 1, 2008. The cost of Claimant’s CO-
BRA coverage increased effective March 1, 2009 to $35.99 per month for dental insur-
ance and $650.64 for health insurance. The ALJ finds that claimant’s AWW would there-
fore increase by $158.45 ($35.99 + $650.64 = $686.63 x 12 divided by 52) to $638.45 
effective March 1, 2009.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A pre-
ponderance of the evidence is that leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979). The facts in a Workers’ Compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the employer. 
Section 8-43-201, C.R.S., 2006. A Workers’ Compensation case is decided on its mer-
its. Section 8-43-201, supra. When determining credibility, the fact finder should con-
sider, among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or improbability) of 



the testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005)
2. To prove entitlement to TTD benefits, claimant must prove that the industrial in-
jury caused a disability lasting more than three work shifts, that she left work as a result 
of the disability, and that the disability resulted in an actual wage loss. PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). Section 8-42-103(1)(a), C.R.S. requires 
claimant to establish a causal connection between a work related injury and a subse-
quent wage loss in order to obtain TTD benefits. Id. The term disability connotes two 
elements: (1) Medical incapacity evidenced by loss or restriction of bodily function; and 
(2) Impairment of wage earning capacity as demonstrated by claimant’s inability to re-
sume her prior work. Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). There is no 
statutory requirement that claimant establish physical disability through a medical opin-
ion of an attending physician; claimant’s testimony alone may be sufficient to establish a 
temporary disability. Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997). The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant’s ability effectively and 
properly to perform her regular employment. Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo. App. 1998).
3. Once claimant has established an entitlement to TTD benefits, the claimant shall 
continue to receive TTD benefits until one of the factors set forth in Section 8-42-105(3) 
is met. Section 8-42-105(3) states in pertinent part:

Temporary total disability benefits  shall continue until 
the first occurrence of any of the following:

(a) The employee reaches maximum medical improvement;
(b) The employee returns to regular or modified employment;
(c) The attending physician gives the employee a written release to return to regular 
employment; or
(d) (I) The attending physician gives the employee a written release to return to 
modified employment, such employment is offered the employee in writing, and the em-
ployee fails to begin such employment.
4. In this case, Respondents maintain that the release by Dr. Bomberg dated 
August 13, 2008 satisfied subsection (c) of 8-42-105(3). The ALJ is not persuaded. The 
ALJ interprets the August 13, 2008 release from Dr. Bomberg to recommend “a gradual 
return to normal activities.” The ALJ holds that this does not constitute a written release 
to return to regular employment. Insofar as this report is ambiguous, the ALJ interprets 
the report in favor of claimant and against Respondents and finds that claimant was not 
released to return to regular employment by Dr. Bomberg. Therefore, claimant’s entitle-
ment to temporary disability benefits shall continue until October 24, 2008 when claim-
ant was placed at MMI by Dr. Smilkstein and Dr. Tobey.
5. Based upon the evidence presented at hearing, the ALJ holds that claimant is 
entitled to ongoing TTD benefits until such time as she returned to part time work on 
October 1, 2008. Claimant is then entitled to temporary partial disability benefits pursu-
ant to Section 8-42-106 until being placed at MMI on October 24, 2008. Claimant’s tem-
porary partial disability benefits shall be paid at two-thirds of the difference between her 



AWW and the employee’s AWW in her part time position, or $234.67 ($480 - $128 = 
352.00 x 2 divided by 3 = $234.67). The ALJ finds that claimant has proven by a pre-
ponderance of the evidence that he continued work restrictions, including those set forth 
by Dr. Tobey in his MMI report, contributed to some degree claimant’s temporary wage 
loss.
6. Following the completion of a DIME, Respondents have thirty (30) days to either 
file a FAL or an application for hearing contesting the findings of the DIME. Section 8-
43-203(2)(b)(II). Sections 8-42-107(8)(b)(III) and (c), C.R.S. provide that the determina-
tion of a DIME physician selected through the Division of Workers’ Compensation shall 
only be overcome by clear and convincing evidence. Clear and convincing evidence is 
highly probable and free from serious or substantial doubt, and the party challenging the 
DIME physician’s finding must produce evidence showing it highly probable the DIME 
physician is incorrect. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995).
7. In this case, however, neither party is disputing the findings of the DIME physi-
cian to raise the burden of proof to a clear and convincing level. Instead, this case rep-
resents a question of fact surrounding the interpretation of the DIME report. In that re-
gard, the ALJ resolves the conflict in the evidence as to the appropriate impairment rat-
ing in the favor of the claimant and determines that Dr. Gilman’s DIME report provides 
the claimant with a permanent impairment rating of 7% of the upper extremity in addition 
to the 16% whole person impairment rating.
8. Section 8-43-304(1), C.R.S. authorizes the imposition of penalties up to $500 per 
day where a party fails, refuses, or neglects to obey a lawful order or to perform any 
duty lawfully enjoined or mandated within the time prescribed by the director. The term 
“order” as used in this penalty provision includes a rule of the director. Spracklin v. In-
dustrial Claim Appeals Office, 66 P.3d 176 (Colo. 2002). Section 8-43-304(1) thus identi-
fies four categories of conduct and authorizes the imposition of penalties when an em-
ployer or insurer: (1) Violates any provision of the Act; (2) does any act prohibited by the 
Act; (3) fails or refuses to perform any duty lawfully mandated within the time prescribed 
by the director or Panel; or (4) rails, neglects, or refuses to obey any lawful order of the 
director or Panel. Pena v. Industrial Claim Appeals Office, 117 P.3d 84 (Colo. App. 
2005). For purposes of Section 8-43-304(1), an insurer neglects to obey an order if it 
fails to take the action a reasonable insurer would take to comply with the order. The 
reasonableness of the insurer’s actions depends upon whether such actions were 
predicated upon a rational argument based in law or fact. Diversified Veterans Corpo-
rate Center v. Hewuse, 942 P.2d 1312 (Colo. App. 1997).
9. Section 8-43-401(2)(a), C.R.S. provides in pertinent part:

If any insurer or self-insured employer willfully delays 
payment of medical benefits  for more than thirty days 
or willfully stops payments  such insurer or self-insured 
employer shall pay a penalty to the division of eight 
percent of the wrongfully withheld benefits.

10. The above quoted specific penalty provision applies to the payment of medical 
bills and does not necessarily exclude imposition of penalties under the general penalty 
provision in Section 8-43-304(1). See Kennedy v. Industrial Claim Appeals Office, 100 



P.3d 949 (Colo. App. 2004) (the ALJ is authorized to impose penalties under either Sec-
tion 8-43-304(1) or Section 8-43-401(2)(a) for violation of an order to pay medical bene-
fits. Moreover, Section 8-43-401(2)(a) does not contain a specific penalty for denying or 
delaying medical treatment. Pena v. Industrial Claim Appeals Office, supra. In Pena, the 
court upheld a penalty under Section 8-43-304(1) where an insurer, after filing a general 
admission of liability, and without requesting a medical utilization review, refused to pro-
vide transportation (taxi vouchers), which the ALJ found as willfully refusing to provide 
medical treatment.
11. In this case, however, claimant has failed to establish by a preponderance of the 
evidence that the Respondents refused or failed to timely pay the medical bills from 
claimant’s authorized medical treatment. The medical bills from Dr. Fabian provided by 
claimant at hearing appear to have been paid pursuant to the Colorado Medical Fee 
Schedule and there is no credible evidence that the bills were not timely paid. Instead, it 
appears the treating physician sent a bill to the claimant for the difference between the 
amount of the bill submitted to the Insurer and the amount paid by the Insurer pursuant 
to the fee schedule.
12. The ALJ would note that pursuant to Section 8-42-101(3), C.R.S., “it is unlawful, 
void, and unenforceable as a debt for any physician, chiropractor, hospital, person, or 
institution to contract with, bill, or charge any patient for services, rendered in connec-
tion with injuries coming within the purview of this article or an applicable fee schedule 
which are or may be in excess of said fee schedule unless such charges are approved 
by the director.” The section of the Act does not allow for penalties against the Insurer 
for the actions of the physician submitting bills to claimant.
13. Claimant also alleges penalties against Respondents for failing to timely ex-
change medical records in violation of W.C.R.P. 5-4(A)(5), which provides in pertinent 
part: “A copy of every medical report not filed with the Division shall be exchanged with 
all parties within fifteen (15) working days of receipt.” With regard to the medical records 
claimant purportedly did not receive until August 9, 2007, August 20, 2007 and Decem-
ber 20, 2007, Respondents have raised the issue of the statute of limitations. Pursuant 
to Section 8-43-304(5), a request for penalties shall be filed with the director or an ad-
ministrative law judge within one year after the date that the requesting party first knew 
or reasonably should have known the facts giving rise to a possible penalty. See 
Spracklin v. Industrial Claim Appeals Office, supra.
14. The ALJ finds that Claimant first knew or reasonably became aware of the facts 
giving rise to a possible penalty on receipt the medical records in August 2007 and De-
cember 2007. Therefore, Claimant’s claim for penalties is precluded by the one year 
statute of limitations set forth at Section 8-43-304(5). With regard to the medical records  
received on March 17, 2009, Claimant has failed to present credible evidence establish-
ing when Respondents first received the medical records and on what date the records 
were first exchanged. Therefore, the ALJ finds that claimant has failed to prove by a 
preponderance of the evidence that the Respondents are subject to penalties for failing 
to timely exchange medical records.
15. Section 8-43-203(2)(b)(II) provides that Respondents shall have thirty days after 
the date of mailing of the report by the DIME physician to file a revised final admission 
of liability or file an application for hearing. W.C.R.P. 5-5(F) provides that within 30 days 
of the date of mailing of the DIME physician’s report determining medical impairment, 



the insurer shall either admit liability consistent with such report or file an application for 
hearing. In this case, Respondents timely filed a FAL after receipt of Dr. Gilman’s IME 
report, but admitted for an impairment rating of 4% of the upper extremity instead of the 
7% of the upper extremity provided by Dr. Gilman.
16. The ALJ finds that the report from Dr. Gilman provided claimant with a 7% upper 
extremity impairment rating. Therefore, the FAL filed by Respondents did not admit li-
ability consistent with the DIME report in violation of W.C.R.P. 5-5(F). The ALJ finds, 
however, that the report from Dr. Gilman was ambiguous in the wording of the report, as  
Dr. Gilman states that Claimant’s impairment rating is “4% disability for her right upper 
extremity”, but intended to state that Claimant’s 7% disability for her right upper extrem-
ity converts to a 4% whole person impairment rating to be combined with Claimant’s 
cervical impairment rating. The ALJ finds that the actions taken by Insurer in admitting 
for the 4% upper extremity impairment rating were not unreasonable considering the 
ambiguity of the report from Dr. Gilman. As such, the ALJ refuses to award penalties 
against Insurer for admitting to PPD benefits that were inconsistent with the DIME report 
from Dr. Gilman.
 17. The ALJ must determine an employee's average weekly wage 
(AWW) by calculating the money rate at which services are paid the employee 
under the contract of hire in force at the time of injury, which must include any 
advantage or fringe benefit provided to the employee in lieu of wages. Celebrity 
Custom Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 
1995). Section 8-40-201(19)(b), supra, requires  calculation of an injured em-
ployee's AWW to include: 

[T]he amount of the employee's cost of continuing the 
employer's  group health insurance plan and, upon 
termination of the continuation, the employee's cost of 
conversion to a similar or lesser insurance plan ….

 18. The purpose of §8-40-201(19)(b) is to ensure that the employee will 
have funds available to purchase coverage. Schelly v. Industrial Claim Appeals 
Office, 961 P.2d 547 (Colo. App. 1997). A claimant's AWW shall include the cost 
of continuing the employer's health coverage pursuant to the Consolidated Om-
nibus Budget and Reconciliation Act of 1985 (COBRA), and, when that coverage 
ends, the cost of converting to similar or lesser coverage. Stegman v. Sears, 
W.C. No. 4559482 & 4483695 (ICAO July 27, 2005). 

19. Based upon the wage records presented at hearing and claimant’s 
testimony, the ALJ determines that claimant’s  AWW for the date of injury shall be 
$480.00. Based on claimant’s receipt of the option for COBRA coverage, the ALJ 
determines that claimant’s AWW increases to $617.17 effective November 1, 
2008. Based on an increase in claimant’s cost of COBRA coverage, the ALJ de-
termines that claimant’s AWW increases to $638.45 effective March 1, 2009.

ORDER



 It is therefore ordered that:

1. Respondents shall pay claimant temporary total disability benefits from August 
13, 2008 through October 1, 2008.
2. Respondents shall pay claimant temporary partial disability benefits from October 
1, 2008 through October 24, 2008 when claimant was placed at MMI by her treating 
physicians.
3. Respondents shall file an amended FAL admitting for a 7% upper extremity im-
pairment rating in addition to the 16% whole person impairment rating consistent with 
Dr. Gilman’s report.
4. Claimant’s AWW for her disability benefits is determined to be $480.00 through 
October 31, 2008. Beginning November 1, 2008, claimant’s AWW is increased to 
$617.17. Beginning March 1, 2009, claimant’s AWW is again increased to $638.45.
5. Claimant’s claim for penalties against Respondents for failure to timely exchange 
medical records is denied and dismissed.
6. Claimant’s claim for penalties against Respondents for failure to timely pay medi-
cal bills is denied and dismissed.
7. Claimant’s claim for penalties against Respondents for failure to appropriately 
admit for permanent impairment benefits consistent with Dr. Gilman’s DIME report is 
denied and dismissed.
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED: August 31, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-614-149

ISSUES

The issues for hearing were disposition of property purchased in Mexico 
by the trustee using funds from death benefits payable to the minor children of 
the decedent Claimant and transmittal of death benefits to Claimant’s beneficiary, 
-J-, who has moved to Mexico.

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post 
hearing position statements, the following Findings of Fact are entered.



1. The Claimant decedent, M. V., died on May 12, 2004, while en-
gaged in employment duties for the Employer. Respondents  admitted liability for 
death benefits. Claimant left two dependents, -J- and -K-. 

2. -J- is 16 years of age, with a date of birth of June 29, 1993. -K- is  6 
years of age, with a date of birth of February 3, 2003.

3. The trustee, -L-, was awarded custody of the minor children by 
permanent orders of the Weld County District Court on May 12, 2005. 

4. By order dated June 9, 2006, ALJ Cain ordered that two trust ac-
counts be opened, one for each minor child, and that -L- be appointed trustee for 
the accounts. ALJ Cain further ordered that -L- be allowed to use the funds from 
the death benefits “for the benefit” of the minor children. The death benefits were 
apportioned equally between -J- and -K-. -L- was further ordered to provide an 
accounting for the use of the funds biannually.

5. On or about July 20, 2007, trustee -L- purchased two parcels of real 
estate in Mexico. The trustee used $2,000 from -J-’s trust account and $3,000 
from -K-’s trust account to purchase the Mexican real estate. However, neither of 
the children was listed on the sales documents provided to the ALJ as owners of 
the property.

6. By order dated March 28, 2009, ALJ Cain ordered that within 30 
days the trustee provide all relevant documentation to the GAL regarding the 
Mexican property. 

 7. To date, the trustee has not been able to provide documentation 
that the Mexican property has been transferred to include the two minor children 
as owners.

 8. -J- moved to Mexico in July 2008. He is presently living with his fa-
ther and attending school in Mexico. In the year that -J- has lived in Mexico, trus-
tee -L- did not send $2,000 of death benefits to -J-’s  father for use for the health, 
welfare and educational interests of -J-.

 9. There has  been no change to the permanent orders entered by 
Weld County District Court on May 12, 2005 awarding -L- permanent custody of 
the minor children.

CONCLUSIONS OF LAW

1. -L- remains the legal custodian of the two minor children pursuant 
to the permanent orders entered by the Weld County District Court on May 12, 
2005. Further, he remains  the trustee for the death benefits payable to the two 
minor children pursuant to the order of ALJ Cain dated June 9, 2006. 



2. As trustee of the death benefits issued on behalf of the minor chil-
dren, -L- has a fiduciary duty to use the funds for the health, welfare and educa-
tional interests of the minor children. Because the trustee has been unable to 
provide the documentation regarding the Mexican real estate transaction re-
quired by ALJ Cain in his order dated March 24, 2008, it is concluded that the in-
terests of the minor children are not served by the use of their money for the pur-
chase of the Mexican real estate. The ALJ concludes that the best remedy is  to 
have the trustee reestablish two trust funds, one for each child, and to order the 
trustee to repay $2,000 into the trust fund for -J- and $3,000 into the trust fund for 
-K- within a reasonable period of time.

3. It is  further concluded that the trustee should repay an additional 
$2,000 to the trust account of -J- for repayment of the $2,000 in benefits not for-
warded to his father for the health, welfare and educational interests of -J- during 
the period of time he has lived in Mexico with his father.

 4. Because -L- remains the legal guardian of and the trustee for the 
minor children, the ALJ concludes that the insurer should continue to pay the 
death benefits for -J- to -L- for transmittal to -J-’s  father while -J- continues living 
in Mexico. 

ORDER

 It is therefore ordered that:

1. The trustee, -L-, shall reestablish two trust accounts, one for each 
minor child.

2. The trustee, -L-, shall repay $4,000 to -J-’s trust account, at the rate 
of a minimum of $250 per month, until $4,000 has been deposited in the trust ac-
count.

3. The trustee, -L-, shall repay $3,000 to -K-’s account, at the rate of a 
minimum of $250 per month, until $3,000 has been deposited in the trust ac-
count.

4. The trustee shall provide an accounting showing the deposits to the 
trust accounts of -J- and -K- to the GAL every three months.

5. The insurer shall continue to send -J-’s share of death benefits to 
-L- for transmittal to -J-’s father for the use for the health, welfare and educational 
interests of -J- as long as -J- lives with his father. This  order may be modified 
upon request by trustee -L- when -J- turns eighteen if he continues to be eligible 
for receipt of death benefits by virtue of being enrolled in school.



6. All matters not determined herein are reserved for future determina-
tion.

DATED: September 1, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-787-070

ISSUES

¬ Did the claimant prove a by a preponderance of the evidence that he sustained 
an injury arising out of and in the course of his employment?
¬ Did the claimant prove by a preponderance of the evidence that he is entitled to 
reasonable and necessary medical treatment to cure and relieve the effects of the al-
leged injury?
¬ Did the claimant prove by a preponderance of the evidence that he is entitled to 
temporary total disability benefits as a result of the alleged injury?
¬ Did the respondents prove by a preponderance of the evidence that the claimant 
was responsible for termination from his employment?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the follow-
ing findings of fact:

1. The claimant testified he worked for the employer as a silk-screen operator. This 
job required him to “paint” silk-screens by pulling a squeegee towards him at approxi-
mately chest level. 
2. The claimant stated that on February 18, 2009, he was pulling the squeegee to-
wards him when he felt the sudden onset of left shoulder and neck pain. The onset of 
pain occurred at 10:30 a.m., and by 10:50 a.m. he was experiencing a pain level of 10 
on a scale of 10. The claimant recalled that at the time he experienced the pain he was 
being trained by an employee (“Jonathan”) to do three-color screens, and that Jonathan 
saw the squeegee fall. The claimant also stated that Jonathan assisted him by massag-
ing the shoulder. Nevertheless, the claimant testified he continued working until the shift 
was complete. The claimant admitted that he did not report the injury to any of his su-
pervisors, including Bolivar, on February 18.
3. The ALJ finds that the claimant’s testimony concerning the occurrence of the al-
leged symptoms is not credible for several reasons. First, Azueta, whom the ALJ infers 
was the Jonathan mentioned in the claimant’s testimony, signed a written statement 
concerning the events of February 18, 2009. Mr. Azueta stated that he was training the 



claimant on February 18, but the claimant never mentioned experiencing any injury or 
pain on that date. Instead, the ALJ finds that the claimant completed his shift on Febru-
ary 18, 2009, and worked until 2:00 p.m. or 2:30 p.m. The ALJ finds it highly improbable 
that the claimant would have been experiencing severe (10/10) pain yet continued work-
ing without telling Mr. Azueta about the pain or injury.
4. Second, the ALJ credits the testimony of the claimant’s supervisor, Bolivar, that 
the claimant did not report any injury to him on February 18, 2009, as is required by 
company policy. Indeed, the claimant did not deny his failure to report the injury to a su-
pervisor on February 18.
5. Third, the claimant reported to Denver Health and Hospital Authority (DHHA) on 
February 18, 2009, at approximately 4:00 p.m., for the purpose of obtaining a note to 
explain to the employer why he needed frequent breaks to use the bathroom. Despite 
the fact that he was allegedly experiencing severe shoulder and neck pain, there is no 
credible or persuasive evidence that the claimant ever mentioned these pains to anyone 
at DHHA on February 18.
6. Fourth, the ALJ finds the claimant failed to report any injury to the employer until 
after he was terminated from employment on February 20, 2009. Crediting the testi-
mony of Mr. Bolivar, the ALJ finds that on February 19, 2009, the claimant did not report 
to work and did not leave any telephone message for Mr. Bolivar stating he would be 
absent because he had injured his shoulder the previous day. The claimant simply no-
call no-showed on February 19. Further, the claimant reported to work on February 20, 
2009, and worked his entire shift. The ALJ credits Mr. Bolivar’s testimony that the claim-
ant did not report sustaining any injury until after he was told at the end of the shift that 
he would be terminated because of poor performance and the no-call no-show. The ALJ 
finds the claimant’s failure to report any injury until after he was advised of the termina-
tion substantially undermines his credibility.
7. Fifth, the ALJ credits and is persuaded by the report and testimony of Dr. Franklin 
Shih, M.D. Dr. Shih is board certified in physical medicine and rehabilitation, and is level 
II certified. On June 26, 2009, at the respondents’ request, Dr. Shih performed an inde-
pendent medical examination of the claimant. Dr. Shih reviewed the claimant’s medical 
records, took a history and performed a physical examination of the claimant.
8. Dr. Shih also testified that he is unable to opine within a reasonable degree of 
medical probability that the claimant’s symptoms are related to the claimant’s job duties. 
In this regard, Dr. Shih stated that in analyzing causation physicians are significantly 
dependent on the history they are provided. In this case Dr. Shih observed that the his-
tory given to him by the claimant was significantly different than the history revealed by 
other evidence. In particular, the claimant told Dr. Shih that he experienced an acute 
onset of symptoms that caused him to be unable to complete his shift on February 18, 
2009, and that he reported an injury to Mr. Bolivar on February 19. As recognized by Dr. 
Shih, and as found in this order, these statements made by the claimant to Dr. Shih 
were incorrect. In light of these discrepancies Dr. Shih credibly stated that he could not 
opine to a reasonable degree of medical probability that the claimant sustained an injury 
related to his employment.
9. The ALJ is not persuaded by the report of Dr. Braden Reiter, D.O. that it is more 
than 50% probable that the claimant sustained a work related injury. Dr. Reiter’s opinion 
was issued on February 23, 2009, and does not reflect an awareness of the discrepan-



cies in the claimant’s history as described by Dr. Shih. Further, the claimant himself de-
scribed Dr. Shih’s examination as being more complete than Dr. Reiter’s. The file does 
not contain any persuasive evidence in which Dr. Reiter explains the non-physiologic 
findings described by Dr. Shih, or refutes the opinions expressed by Dr. Shih.
10. The claimant failed to prove it is more probably true than not that he sustained 
any injury arising out of and in the course of his employment.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S. The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. Section 8-43-201, C.R.S. A preponderance of the evidence is  that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 
The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of the claimant nor in favor of the rights  of respondents. Sec-
tion 8-43-201. 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the tes-
timony and actions; the motives  of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). A Workers' 
Compensation case is decided on its  merits. Section 8-43-201. The ALJ's factual 
findings concern only evidence and inferences found to be dispositive of the is-
sues involved; the ALJ has not addressed every piece of evidence or every infer-
ence that might lead to conflicting conclusions and has rejected evidence con-
trary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. Indus-
trial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

COMPENSABILITY

The claimant alleges that he sustained injuries to his left shoulder and 
neck on February 18, 2009, using a squeegee to paint a silk-screen at work. The 
respondents argue the claimant failed to prove that he sustained any injuries 
arising out of and in the course of his  employment. The ALJ agrees  with the re-
spondents.

The claimant was required to prove by a preponderance of the evidence 
that at the time of the injury he was performing service arising out of and in the 



course of the employment, and that the alleged injury was proximately caused by 
the performance of such service. Section 8-41-301(1)(b) & (c), C.R.S. The claim-
ant must prove a causal nexus between the alleged need for medical treatment 
and the work-related injury. Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 
1998). A pre-existing disease or susceptibility to injury does not disqualify a claim 
if the employment aggravates, accelerates, or combines with the pre-existing 
disease or infirmity to produce a disability or need for medical treatment. Duncan 
v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Ware-
house v. Vicory, 805 P.2d 1167 (Colo. App. 1990). The question of whether the 
claimant met the burden of proof to establish a compensable injury is one of fact 
for determination by the ALJ. City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000).

The ALJ finds the claimant failed to prove it is  more probably true than not 
that he sustained any injury arising out of and in the course of his employment. 
As determined in Findings of Fact 3 through 7 the ALJ finds the claimant’s testi-
mony concerning the alleged injury is not credible and persuasive. The ALJ de-
termines it is highly improbable that the claimant would have experienced severe 
(10/10) pain, yet continued working without telling Mr. Azueta about the pain or 
injury. The claimant admits he did not report any injury to the employer on Febru-
ary 18, 2009, as  is required by company policy. The claimant visited DHHA on 
February 18, 2009, and there is no credible or persuasive evidence that the 
claimant ever mentioned left shoulder and neck pain to anyone on that visit. Fi-
nally, the claimant failed to report any injury to the employer until after he was 
advised that his employment would be terminated on February 20, 2009 (and af-
ter he worked a full day on February 20, 2009 without complaint).

Further, the ALJ finds the reasoning and opinions of Dr. Shih to be credible 
and persuasive, and the opinion of Dr. Reiter to be unpersuasive. The claimant 
presented to Dr. Shih with diffuse and non-physiologic pain complaints and a his-
tory inconsistent with other more credible evidence. Dr. Shih is unable to state 
that the claimant sustained any musculoskeletal injury and is unable to identify 
any “pain generator” to explain the claimant’s symptoms. Dr. Shih credibly stated 
that he could not opine to a reasonable degree of medical probability that the 
claimant sustained an injury related to his employment. Dr. Reiter’s  opinion does 
not reflect an awareness of the discrepancies in the claimant’s history, and his 
examination was not as complete as Dr. Shih’s according to claimant’s  own tes-
timony. Further Dr. Reiter does not explain the non-physiologic findings  described 
by Dr. Shih, and does not persuasively refute the opinions expressed by Dr. Shih.

Because the claimant failed to prove that he sustained any injury arising 
out of and in the course of his employment the claim for benefits must be denied 
and dismissed. In light of this determination the ALJ need not reach the other is-
sues raised by the parties.



ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

 1. The claim for workers’ compensation benefits in W.C. No. 4-787-
070 is denied and dismissed.

DATED: September 1, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-787-509, WC 4-795-329, WC 4-797-
649 

ISSUES

The issues for hearing were compensability of three claims, temporary to-
tal disability benefits and medical benefits.

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the follow-
ing findings of fact:

11. At the commencement of the hearing the parties stipulated to the dismissal of 
W.C. No. 4-787-509.
12. The matter proceeded to hearing for the purpose of determining compensability 
and entitlement to benefits in W.C. No. 4-795-329, with an alleged date of injury of 
January 12, 2009, and W.C. No. 4-797-649, with an alleged date of injury of August 1, 
2008.
13. The claimant called a witness. During the course of direct examination of this wit-
ness counsel for the claimant announced that the claimant wished to withdraw the 
claims in W.C. No. 4-795-329 and W.C. No. 4-797-649. Counsel for the respondents re-
quested that any withdrawal of these claims result in dismissal with prejudice. The ALJ 
advised counsel for the claimant that any withdrawal would result in dismissal with 
prejudice, and counsel stated that she understood the court’s intention but still wished to 
withdraw the claims.

CONCLUSIONS OF LAW

Based upon the foregoing findings  of fact, the ALJ draws the following 
conclusions of law:



 W.C. No. 4-787-509 shall be dismissed with prejudice pursuant to the par-
ties’ stipulation.

 W.C. No. 4-795-329 and W.C. No. 4-797-649 are dismissed with preju-
dice.

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

 1. The claims numbered W.C. No. 4-787-509, W.C. No. 4-795-329 
and W.C. No. 4-797-649 are dismissed with prejudice.

DATED: September 1, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-762-732

ISSUES

1. The issues for hearing were compensability and medical benefits. 
2. The parties stipulated to an average weekly wage of $1,224.48. 
3. The issues of temporary partial disability, and temporary total disability benefits 
were reserved for future determination. 

Based upon the finding set out below that the claim is not compensable 
these latter issues are moot.

FINDINGS OF FACT

1. Claimant was employed by the Respondent-Employer as an accountant. Claim-
ant had a handicap sticker for an unrelated incident, which allowed her to park in handi-
cap spaces at the Respondent-Employer’s facility. 
2. On June 16, 2008, Claimant arrived at work at approximately 7:45 a.m., and 
parked in a handicap space at the front of the building. There was a car parked on the 
passenger side of the Claimant’s car, as well as on the driver’s side of the Claimant’s 
car. 
3. Claimant got out of her vehicle and left a note on the car parked next to her 
driver’s side door indicating that the car had been parked too close to the Claimant. 



4. On February 10, 2008, Claimant saw Dr. Rochelle Elijah, her primary care physi-
cian. Claimant reported she has had terrible knee problems from years of milking cows. 
Claimant was referred to an orthopedic physician. 
5. Claimant saw Dr. Elijah on May 13, 2008, and told Dr. Elijah that she had re-
injured her right knee ten days ago. At that time, Dr. Elijah referred Claimant to Premier 
Ortho. At that appointment, Claimant had a brace on her right knee. 
6. Claimant saw Dr. Timothy O’Brien on May 15, 2008, for right knee pain. Dr. 
O’Brien noted that Claimant's pain had been present for many years, and that her pain 
impaired her ability to recreate. 
7. Provocative tests showed patellofemoral crepitus bilaterally, hypermobility bilat-
erally, negative McMurray, reproducing joint line tenderness, and a popping sensation, 
as well as 5 degrees of flexion contracture and 125 degrees of flexion.
8. At that time, Dr. O’Brien diagnosed Claimant with potential arthritis, and noted 
that if her symptoms persist he would proceed with an MRI scan to rule out an occult 
lesion, such as a meniscus tear.
9. Claimant underwent injections by Dr. O’Brien and then saw Dr. Eric Carlson in 
Canon City for further injections. 
10. Claimant saw Dr. Carlson on June 11, 2008, the day after the alleged incident at 
work. She told Dr. Carlson at that time that “neither knee is particularly painful,” and Dr. 
Carlson put the Claimant through range of motion testing. There was no mention by the 
Claimant of the incident that had occurred the day before, or a re-injury of her knee. 
11. Claimant saw Dr. Venegas on June 23, 2008. Dr. Venegas took a thorough his-
tory, and specifically noted that the McMurray’s test was negative. 
12. Claimant underwent arthroscopic surgery on September 11, 2008, by Dr. O’Brien. 
Dr. O’Brien placed Claimant at maximum medical improvement (MMI) on December 17, 
2008. On February 16, 2009, Dr. O’Brien did range of motion testing and found that 
Claimant had 0 to 135 degrees of motion on the right. At that time, Claimant reported no 
pain. 
13. Dr. James Lindberg evaluated the Claimant on February 3, 2009. Dr. Lindberg 
credibly testified that the meniscus tear sustained by Claimant did not happen when she 
was getting out of the car on June 16, 2008. Dr. Lindberg credibly testified that Claim-
ant's meniscus tear pre-existed the incident of June 16, 2008, as evidenced by the 
range of motion testing done by Dr. O’Brien on May 15, 2008. 
14. Dr. Venegas, the authorized treating physician, in his report of May 13, 2009 
agreed with Dr. Lindberg’s opinion regarding the causation of Claimant's meniscus tear, 
and agreed that it pre-existed her getting out of the car at work on June 16, 2008. Dr. 
Venegas’ opinion is credible.
15. The credible medical evidence indicates Claimant's meniscus tear was not 
caused by the work event of June 16, 2008. Claimant's testimony is not credited. 

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado is to “assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 



C.R.S. (2003). The Claimant in a workers’ compensation claim has the burden of prov-
ing entitlement to benefits by a preponderance of the evidence.
2. The facts in a workers’ compensation case are not interpreted liberally in favor of 
either the rights of the injured worker or the rights of the employer. A workers’ compen-
sation case is decided on its merits. Section 8-43-201, C.R.S. (2003). The requirements  
of proof for civil non-jury cases in the District Courts apply in workers’ compensation 
hearings. Section 8-43-210, C.R.S. (2002).   
3. It is Claimant's burden to prove her entitlement to benefits by a preponderance of 
the evidence. Valley Tree Services v. Jimenez, 787 P.2d 658 (Colo. App. 1990). The 
preponderance of the evidence means it is more probable than not that a fact exists. 
People v. Taylor, 618 P.2d 1127, 1135 (Colo. 1980). 
4. The findings of fact only concerns evidence that is dispositive of the issues in-
volved. Not every piece of evidence that would lead to a conflicting conclusion is in-
cluded. Evidence contrary to the findings was rejected as not persuasive. Magnetic En-
gineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000); Boyet v. WalMart Stores, Inc., 
W.C. 4-460-359, (ICAO August 28, 2001).
5.  Claimant failed to sustain her burden of proof to establish that on June 16, 2008 
she sustained an injury or an aggravation of a pre-existing condition that arose out of 
and in the course of her employment with the Respondent-Employer. Claimant's testi-
mony was not credited. The medical records and credible medical testimony indicate 
that Claimant's knee condition pre-existed the work incident of June 16, 2008. 

ORDER

 It is therefore ordered that:

Claimant's claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

DATE: September 2, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-783-232

ISSUES

¬ Whether claimant proved by a preponderance of the evidence that he suffered an 
injury arising out of and in the course and scope of his employment with employer?



¬ If claimant did prove he suffered a compensable injury, whether clamant proved 
by a preponderance of the evidence that he was entitled to temporary total disability 
(“TTD”) benefits for the period of January 17, 2009 to March 16, 2009?
¬ If claimant did prove he suffered a compensable injury, whether claimant’s medi-
cal treatment was reasonable, necessary and related to his industrial injury?
¬ If claimant did prove he suffered a compensable injury, whether claimant is enti-
tled to disfigurement pursuant to Section 8-42-108, C.R.S.

FINDINGS OF FACT

1. Claimant was employed by employer as a mechanic/technician on January 17, 
2009. Claimant testified that on Saturday, January 17, 2009, he was pulling himself into 
a truck and developed a hernia. Claimant also testified that he may have aggravated his 
hernia earlier at work when he was lifting heavy objects that was required as part of his 
employment with employer.
2. Claimant testified that while working, he began to feel very badly and was even-
tually sent home by his supervisor. Claimant testified he stayed home Saturday and 
Sunday and sought medical treatment with his physician on Monday, January 19 and 
was told by his physician that he had a hernia.
3. On or about January 21, 2009 claimant returned to his employer to file a workers’ 
compensation claim. Claimant filled out a handwritten report that indicated that on 
January 17, 2009, at about 11:00 a.m. he started feeling bad and his pain kept getting 
worse. Claimant skipped lunch because of the pain and noticed that his belly button was 
hard and the area around it was hard and tender. Claimant toughed it out until about 
4:30 when his supervisor told him he didn’t look good. Claimant went home and had a 
big lump by his bellybutton that was hard. Claimant reported he used a belt Saturday 
and Sunday to force his lump back in his stomach and went to his doctor on Monday, 
January 19, 2009 who told him his hernia “erupted.” Claimant noted that he had a pre-
employment physical before being hired that included a commercial drivers license 
(“CDL”) physical. Claimant stated in his written report that “[t]here was nothing my em-
ployer could have done to prevent this from happening, it just happened and it is not 
anyones (sic) fault.”
4. Claimant also testified on cross examination that on the morning of January 17, 
2009, he had eaten a breakfast sandwich from a fast food restaurant. Claimant testified 
that he did not believe indigestion from the breakfast sandwich caused his hernia.
5. The ALJ notes that claimant did not mention lifting heavy objects or repeatedly 
having to lift himself into a truck on the date of his injury in his written statement pre-
pared on or about January 21, 2009
6. Claimant underwent surgery to repair the hernia on February 17, 2009. The sur-
gery was performed by Dr. O’Dell. Dr. O’Dell noted that upon entering the hernia sac 
there was evidence of what appeared to be chronic change with some damage to 
omenum. There was no evidence of any incarcerated bowel or compromised bowel.
7. Respondents presented the testimony of Dr. Henke, a Level II accredited physi-
cian licensed to practice in the state of Colorado. Dr. Henke testified that he had re-
viewed medical records relating to claimant’s hernia and claimant’s written report re-
garding his accident and opined claimant had suffered from an umbilical hernia. Dr. 
Henke noted that an umbilical hernia is a reopening of the entrance of the spermatic 



cord that is attached to the umbilical cord at birth. Dr. Henke testified that most umbilical 
hernias are related to the area of the spermatic cord not closing completely following 
birth and that the area is sometimes reopened due to trauma or increased abdominal 
pressure. Dr. Henke noted that claimant did not report any trauma leading to his hernia 
in his written report and noted that usually when a hernia occurs as a result of trauma, 
the person knows that it has happened. Based on his review of the medical records and 
claimant’s written statement, Dr. Henke opined that claimant’s hernia was not related to 
claimant’s work with employer.
8. Claimant did not provide a medical opinion from a physician indicating that his 
hernia was caused by his work with employer. Additionally, the ALJ credits claimant’s 
written report completed on or about January 21, 2009 over claimant’s testimony at 
hearing, as the written report was filled out closer in time to the actual event. Claimant’s 
written report failed to mention any lifting activity leading to his development of a hernia 
and, in fact, noted there was nothing his employer could have done to prevent the her-
nia from occurring.
9. The ALJ finds that claimant has failed to show that it is more probably true than 
not that his hernia was caused, aggravated or accelerated by his work duties with em-
ployer.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. Section 8-42-101, C.R.S. A preponderance of the evidence is that leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of ei-
ther the rights of the injured worker or the rights  of the employer. Section 8-43-
201, C.R.S., 2006. A Workers’ Compensation case is decided on its merits. Sec-
tion 8-43-201, supra.

 2. A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability. The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment. See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990). A work related injury is compensable if it “aggravates accelerates or com-
bines with“ a preexisting disease or infirmity to produce disability or need for 
treatment. See H & H Warehouse v. Vicory, supra.

3. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-



suasive. Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000). When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tion; the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006).
4. As found, the ALJ determines that claimant has failed to prove that it is more 
probably true than not that his hernia was caused, aggravated or accelerated by his 
work duties with employer. As such, claimant’s claim for compensation is hereby denied 
and dismissed.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for benefits is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED: September 2, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-790-585

ISSUES
 

The issues to be determined by this  decision concern compensability and 
medical benefits. 

FINDINGS OF FACT

 1.   While at work with the Employer the Claimant tripped over a hose 
and fell, injuring her right knee. This occurred on March 25, 2009 at about 8:00 
PM. Claimant immediately felt pain and could hardly walk after she fell and a co-
worker by the name of Brown had to help her finish her shift. 

2.  The Claimant’s  claim for compensation and medial benefits relates 
to her right knee only. 

3.  After reporting her injury, the Claimant was referred to Union Medi-
cal and Malcolm Slaton, a physician’s  assistant (PA) initially saw her on March 
27, 2009. His  Impression was contusion of the right knee and right knee sprain. 



The Claimant was issued extensive work restrictions, moist heat and medication. 
At this time, no significant edema was noted or any obvious signs of contusions 
on her right side.

4.  The Claimant continued with treatment at Union Medical and was 
seen again on April 3, 2009. At that time, Malcolm Slaton was in possession of a 
report from the physical therapist who noted increased TTP and swelling along 
the media joint line, with bruising, and the Claimant expressed pain with McMur-
rey’s testing and was unable to perform a deep squat. It was noted that the 
Claimant was limited to 25 percent of her functional capacity. The notes further 
indicated that the patient may have meniscus pathology in additional to strained 
muscle tissue following her fall, and that her symptoms appeared different than 
her longstanding chronic problems with osteoarthritis. 

5.  On April 3, 2009, the Assessment by Malcolm Slaton was contusion 
to the right knee and right knee strain. Claimant’s work restrictions were contin-
ued and she was prescribed physical therapy for her right knee. An MRI (mag-
netic resonance imaging) was also ordered at that time. 

6.  On April 15, 2009, F. Mark Paz, M.D., reviewed the MRI of the 
Claimant, dated April 10, 2009. Dr. Paz noted evidence of a chronic ACL tear, a 
partial tear to the PCL, partial MCL tear and advanced osteoarthritis of the right 
knee. Dr. Paz concluded that “it cannot be determined that the injuries she de-
scribed at the time of her initial evaluation on March 27, 2009 are causally related 
to a work related exposure. Prior medical records from Dr. Sabin’s office and 
likely from her primary care physician will need to be reviewed.” There is no evi-
dence that Dr. Paz ever reviewed those records. The ALJ finds that Dr. Paz ren-
dered a non-opinion on causality by virtue of the fact that he stated, “…it cannot 
be determined….”

7.  On April 15, 2009, Dr. Paz recommended a transfer of care for the 
Claimant for non-medical reasons, stating “I have advised the employer that 
[Claimant] would prefer to be treated by one of their alternate designated treating 
physicians.” Union Medical and Dr. Paz provided no additional medical care for 
the Claimant after April 15, 2009. Claimant then called Sedgwick, the Employer’s 
claims administrator, and spoke with Robert Harris who declined to make a refer-
ral to another physician. Claimant stated that as of the time of the hearing she 
was still without an authorized treating physician (ATP). 

8.  Claimant was able to perform her job duties for the Employer prior 
to her March 25, 2009 injury. Those duties included lifting boxes and standing for 
long periods  of time, which she can no longer perform as a result of the March 
25, 2009 injury. She had planned to clean houses after her retirement from the 
Employer’s  employment, but she cannot do that due to her injury. She can no 
longer go up and down stairs. The ALJ finds that the Claimant presented credibly, 



her testimony and her histories  contained in the medical records contain no sig-
nificant inconsistencies, and the Claimant was 100% credible.

9.  After the Sedgwick adjuster failed to make another medical referral 
on Dr. Paz’s recommendation, the Claimant selected Jeffrey A. Amundson, M.D., 
who became her ATP. Dr. Amindson wrote a report, dated June 18, 2009, noting 
that the Claimant had been a patient of his  for many years and that he knew her 
well, and evaluated the MRI in light of his  knowledge of the Claimant’s  history 
and concluded that “I think that most of Darlene’s pain, and possibly a good por-
tion of the abnormalities seen in the MRI, have been caused by the recent work-
related injury.” The ALJ finds  Dr. Amundson’s opinion in this  regard highly per-
suasive and credible because Dr. Amundson is more familiar with the Claimant’s 
situation over a span of many years, and he has no stake in the outcome of 
Claimant’s case.

10.   John Burris, M.D., performed an independent medical examination 
(IME) at the request of the Respondent and concluded that the MRI findings re-
lated to a pre-existing condition of the Claimant’s right knee and her present con-
dition was not medically related to the work injury of March 25, 2009. His testi-
mony is  especially not persuasive, and is  not consistent with the medical records 
of Jeffrey Sabin, M.D., who had dealt with Claimant’s previous knee problems Dr. 
Sabin had previously treated the Claimant’s right knee for osteoarthritis and de-
spite performing numerous evaluations and taking various x-rays  of the Claim-
ants’ right knee, never observed that the Claimant had any tears in her right 
knee. 

11.  In resolving the conflicting questions of fact, the testimony of the 
Claimant is credited as well as  the totality of the evidence and the history of the 
Claimant’s right knee as revealed in the medical records of Dr. Sabin, Union 
Medical and Dr Amundson. Claimant admitted that she had a pre-existing condi-
tion to her right knee and the ALJ finds that she was being treated for osteoarthri-
tis at the time of the March 25, 2009 injury. She was not being treated for the 
various tears that were documented in the April 10, 2009 MRI.    
            
12. The ALJ finds that the Claimant sustained a compensable aggravation of 
her underlying pre-existing right knee condition as a result of the work related in-
jury of March 25, 2009, and this  compensable aggravation necessitated addi-
tional, specific medical care and treatment as reflected in the totality of the evi-
dence. Also, Dr. Amundson became her ATP after Dr. Paz would no longer treat 
her for non-medical reasons. All of the Claimant’s medical care and treatment for 
her right knee injury of March 25, 2009 was, and is, causally related and rea-
sonably necessary to cure and relieve the effects of that injury.

CONCLUSIONS OF LAW



 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility de-
terminations, determine the weight to be accorded to expert testimony, and draw 
plausible inferences from the evidence.” See Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192, 1197 (Colo. App. 2002). The same principles concerning 
credibility determinations that apply to lay witnesses apply to expert witnesses as 
well. See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913). The fact 
finder should consider, among other things, the consistency or inconsistency of a 
witness’ testimony and/or actions; the reasonableness or unreasonableness 
(probability or improbability) of a witness’ testimony and/or actions (this  includes 
whether or not the expert opinions  are adequately founded upon appropriate re-
search); the motives  of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest. See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 
P. 2d 1205 (1936); CJI, Civil, 3:16 (2005). The fact finder should consider an ex-
pert witness’ special knowledge, training, experience or research (or lack 
thereof). See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959). As found, the 
Claimant’s testimony was consistent throughout and credible. As  also found, the 
testimony of Claimant’s present ATP, Dr. Amundson, is not only highly credible 
and persuasive, it outweighs the rest of the medical opinions. Since Dr. Paz did 
not form an opinion on causality, his opinions are not a factor. As found, Dr. Bur-
ris’ opinion on lack of causality is  not credible and it is outweighed by Dr. Amund-
son’s opionion on causality.

b. Under the provisions of § 8-43-404 (5) (a) (I) (A), C.R.S. (2008) [ef-
fective January 1, 2008], an “employer or insurer shall provide a list of at least 
two physicians or two corporate medical providers  or at least one physician and 
one corporate medical provider, where available, in the first instance, from which 
list an injured employee may select the physician who attends  said injured em-
ployee.” Rule 8-2 (A) (1) – (2) of the Workers’ Compensation Rules of Procedure 
(WCRP), 7 CCR 1101-3, provides for the written list in compliance with Section 8-
43-404 (5) (a) (I) (A). Rule 8-2 (D) provides that if an employer fails to comply 
with Rule 8-21, the injured worker may select an authorized treating physician 
(ATP) of the worker’s choosing. If the physician selected refuses to treat for non-
medical reasons, and the insurer fails to appoint a willing ATP after notice of the 
refusal to treat, the right of selection passes to the injured worker. Weinmeister v. 
Cobe Cardiovascular, Inc., W.C. No. 4-657-812 [Industrial Claim Appeals Office 
(ICAO), July 10, 2006]. Also see Lutz v. Industrial Claim Appeals Office, 24 P.3d 
29 (Colo. App. 2000); Ruybal v. University Health Sciences Center, 768 P.2d 
1259 (Colo. App. 1988). As found, in this case Dr. Paz referred the Claimant to 
another physician for non-medical reasons and the Sedgwick adjuster failed and 
refused to make the medical referral, thus, the right of selection of an ATP 
passed to the Claimant and she selected Dr. Amundson, who became her ATP.



 c. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease. Dependable 
Cleaners v. Vasquez, 883 P. 2d 583 (Colo. App. 1994). As found, Claimant’s 
medical treatment is causally related to the aggravation of his back condition on 
February 28, 2005. Also, medical treatment must be reasonably necessary to 
cure and relieve the effects  of the industrial occupational disease. § 8-42-101 (1) 
(a), C.R.S. (2008). Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). As 
found, all of the Claimant’s  medical care and treatment, as reflected in the evi-
dence, was and is reasonably necessary. 

 d. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and enti-
tlement to benefits. §§ 8-43-201 and 8-43-210, C.R.S. (2008). See City of Boul-
der v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals 
Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 
P. 3d 29 (Colo. App. 2000). A “preponderance of the evidence” is  that quantum of 
evidence that makes a fact, or facts, more reasonably probable, or improbable, 
than not. Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 
P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 
4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002]. Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). As  found, the Claimant has  sus-
tained her burden with respect to compensability, authorized medical treatment, 
causally related medical treatment, and reasonably necessary medical treatment.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. The Claimant sustained a compensable aggravation injury to her 
right knee on March 25, 2009.
 
 B. Respondent shall pay the costs of medical care and treatment for 
Claimant’s right knee injury of March 25, 2009, subject to the Division of Workers’ 
Compensation Medical Fee Schedule.

 C. Any and all issues not determined herein are reserved for future 
decision.

DATED this 2 day of September 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-632-376

ISSUES

1. Whether Claimant has overcome by clear and convincing evidence the division 
independent medical examination (DIME) opinion from Stephen D. Lindenbaum, M.D., 
stating he is at maximum medical improvement (MMI) for his injuries covered by these 
claims.

2. Whether Claimant has proven by clear and convincing evidence that Dr. Stephen 
Lindenbaum’s opinion regarding his impairment rating is incorrect.

3. Whether, if Claimant has shown by clear and convincing evidence that the DIME 
opinion that he is MMI is incorrect, Claimant has proven by a preponderance of the evi-
dence that he is entitled to temporary total disability benefits from June 6, 2007, continu-
ing through the present.

4. Whether Claimant has proven by clear and convincing evidence that he sus-
tained any low back injury causally related to this claim.

5. Whether Claimant has proven by a preponderance of the evidence that he re-
quires curative medical benefits associated with a lumbar spine condition causally re-
lated to this claim.

6. Whether Claimant has proven by a preponderance of the evidence that he re-
quires medical benefits for his current left shoulder condition.

7. Whether Claimant has shown by a preponderance of the evidence that he is enti-
tled to additional medical benefits for any cervical spine condition causally related to this 
claim.

8. Whether Claimant has proven by a preponderance of the evidence that his pain 
medications are reasonable and necessary to treat his work related claims.

9. Whether Claimant has proven by a preponderance of the evidence that respon-
dents should be penalized for sending letters to medical providers stating Claimant’s 
claim was denied.

FINDINGS OF FACT

1. Claimant was employed by Respondent-Employer as an investigator and bail 
bondsman. Claimant’s job duties involved locating and apprehending people who had 
violated the terms of their bail agreements. Claimant originally worked for Respondent-



Employer in 2000 and 2001. Claimant was rehired by Respondent-Employer in March 
2004. On October 20, 2004, Claimant went to a home where a person who had violated 
the terms of their bail was staying. Claimant entered the home, found the person he 
wished to apprehend, and was involved in a struggle with that person. In the struggle, 
Claimant found himself holding a person he wished to apprehend by the legs when the 
person was leaving out a window. Claimant complained of pain in his left shoulder after 
this incident. On October 27, 2004, Claimant apprehended another person who had vio-
lated the terms of her bail. While restraining this person, Claimant said he had strained 
his right arm. Claimant did not seek medical attention for right arm pain on that date, 
and did not do so until after another incident on November 2, 2004. On November 2, 
2004, Claimant was restraining another person who had violated the terms of her bail 
with his right arm, when his right arm was injured. All these incidents are included in the 
claims for compensation referenced by this decision and W.C. Nos. 4-632-376 and 4-
654-877. Following hearings in 2005, ALJ Mattoon issued Specific Findings of Fact, 
Conclusions of Law, and Order finding Claimant injured his left knee, left shoulder, and 
neck in the course and scope of his employment on October 20, 2004; injured his right 
shoulder in the course and scope of his employment with employer on or about October 
27, 2004; and, aggravated his right shoulder injury in the course and scope of his em-
ployment on November 2, 2004. ALJ Mattoon did not state what specific medical condi-
tions in those areas of Claimant’s body were related to these claims, and did not order 
any specific medical benefits in that decision.

2. Judge Mattoon’s Specific Findings of Fact, Conclusions of Law, and Order or-
dered respondents to, “[P]rovide to Claimant reasonable, necessary and related medical 
benefits pursuant to the fee schedule.” Respondents complied with the order, and is-
sued a General Admission of Liability on February 28, 2006. 

3. Judge Mattoon’s order does not find or order that Claimant’s low back or lumbar 
spine are causally related to these claims. ALJ Mattoon’s decision does not mention low 
back problems or complaints in these claims.

4. Claimant has a significant history of lumbar spine and low back conditions, diag-
nosis, symptoms, restrictions, impairment, and injury before his injuries covered by 
these claims occurred. Claimant injured his lumbar spine and low back on December 
2003, in a work-related incident while unloading a truck for a previous employer. Medi-
cal records from that injury document Claimant also injured his neck and right shoulder, 
requiring rotator cuff repair surgery, in that work-related accident and resulting workers’ 
compensation claim. On December 23, 2004, Claimant was complaining of low back 
pain, bilateral buttocks pain, and right shoulder discomfort and symptoms. In January 
2005, Claimant enrolled in a chronic pain program through the University of Iowa Hospi-
tals to assist in his recovery from this injury. At hearing, Claimant admitted he had a 
permanent impairment rating in that accident, and had experienced symptoms in his low 
back since his work-related injury in 1993.

5. Claimant has been diagnosed as diabetic for many years. Claimant, for many 
years before his injuries covered by these claims occurred has had difficulty managing 



his diabetes and appropriately treating his diabetes. Claimant’s failure to appropriately 
treat and manage his diabetes leads to many health problems, including adhesive cap-
sulitis, joint pain, degeneration of soft tissues, and these conditions and associated 
symptoms are aggravated by Claimant’s obesity and sleep apnea. 

6. On December 14, 1997, Claimant was seen in the emergency room at Penrose 
St. Francis Hospital complaining of neck and left-sided facial pain that was, according to 
Claimant, recurrent. Claimant told his medical provider that his neck pain was triggered 
by muscle problems, and there was no mention of a specific injury or event. Claimant 
was given an injection to treat his cervical region pain, and prescribed Ultram. On July 
27, 1998, Claimant’s cervical spine was x-rayed showing a significant reduction in his 
cervical lordosis that indicated Claimant had muscle spasms in his neck. Claimant had 
those x-rays as he reported to the emergency room stating he had slipped on ice and 
fell, causing neck pain, with popping sounds or sensations when he would move his 
neck. This pain caused Claimant to be unable to sleep, Claimant told his medical pro-
vider. Claimant was given Relafen and Flexeril for his diagnosis of a cervical strain and 
contusion. On November 26, 2002, Munni Setty, M.D., Claimant’s family doctor, pre-
scribed Claimant a TENS unit to treat Claimant’s diagnosis of severe upper back and 
shoulder pain.

7. On January 22, 2003, Claimant was admitted to Penrose St. Francis Hospital for 
low back pain complaints and symptoms. Records from this hospitalization reveal 
Claimant had significant symptoms associated with work for a previous employer. 
Claimant said the pain was excruciating, rating his pain as 20 out of 10. Dr. Munni Setty 
evaluated Claimant’s condition at the hospital, diagnosed Claimant with acute lumbo-
sacral strain and degenerative joint disease in his lumbar spine, and stated Claimant’s 
MRI showed annular tear at the L5-S1 level. Claimant was admitted to the hospital to 
control his pain. Dr. Murk found Claimant’s low back pain was primarily related to 
Claimant’s lumbar disc bulge. Claimant had physical therapy in the hospital. Claimant 
was discharged from the hospital on February 3, 2003.

8. On January 24, 2003, Claimant had a lumbar MRI due to complaints of persistent 
low back pain with decreased range of motion and decreased reflexes of his lower ex-
tremities. The MRI was interpreted to reveal an annual disc bulge and concentric annual 
tear at the L5-S1 level. This disc bulge butted the descending S1 nerve roots. On Feb-
ruary 4, 2003, Claimant was seen for physical therapy at Centura Health, referred there 
by Dr. Setty and Dr. House for the primary diagnosis of, “Acute L5 tear of annulus, LBP 
[low back pain].” Claimant told the provider that he had pain in his low back descending 
his right leg to his foot. Claimant said that any movement increased his pain. Claimant 
was to have physical therapy to improve his range of motion and decrease his pain 
complaints. This treatment would be focused on his low back, right hip, and right SI 
joint. Claimant was working as an investigator for a previous employer and was fre-
quently fighting with individuals in that job. Claimant told the provider that in July 2003, 
he had fallen and noticed his low back pain. Claimant said that his right leg would go 
numb, and that walking made his symptoms worse. Claimant also said his lower ex-
tremity was numb and tingling. Claimant stated he could not, “[M]ove without pain, can’t 



get out of car, bed.” He said his symptoms worsened when he was sitting, standing, and 
driving. Claimant stated this was related to a work-related injury. 

9. Claimant’s resultant physical therapy to treat his previous low back condition and 
symptoms continued through February 24, 2003. At that time, Claimant walked 20 feet 
on February 23, 2003, and had so much pain from walking that distance at the right L5 
area that Claimant needed to sit and take Oxycontin to relieve his symptoms. Claimant 
was receiving traction and pool therapy. On January 30, 2003, Dr. Setty prescribed 
Claimant Percocet for his low back pain. On March 6, 2003, Dr. Setty stated Claimant 
suffered from chronic low back pain, and on December 11, 2003, Dr. Setty stated 
Claimant’s chronic low back pain persisted. Claimant had been using Oxycontin to treat 
that chronic pain. 

10. The ALJ finds that Claimant’s back pain before his injury in this claim occurred 
was significant and ongoing, and is evidence showing Claimant’s current low back and 
lumbar spine condition and need for medical or indemnity benefits related to any low 
back or lumbar spine condition are not causally related to these claims.

11. Claimant also has a significant history of previous neck pain and headaches for 
years before his injuries in these claims occurred. On August 17, 1995, Claimant was 
seen in the emergency room for complaints of headaches. In the record from Penrose 
St. Francis Hospital documenting this visit Claimant stated he had two degenerative 
discs in his neck. The evaluating provider states, in documenting Claimant’s past medi-
cal history, “He [Claimant] said he has joint disease of C5-6 and C6-7 disks [sic]. He 
[Claimant] said that was after an injury in December of 1993.” Claimant was given an 
injection for pain relief, and released with prescriptions for Skelaxin and Vicodin. 

12. Claimant was back in the emergency room at Penrose St. Francis Hospital on 
February 13, 1996, complaining of a bilateral ache and pain in his neck that was in-
creasing in severity. Again, Claimant was found to have a history of degenerative disc 
disease in his cervical spine and trigger points in his cervical spine region. In the emer-
gency room, in his dictation for this visit on February 13, 1996, Dr. Pionkowski was ap-
parently unaware that Claimant had been seen in the emergency room the day before. 
Claimant did not tell him that he had received treatment in the emergency room the day 
before. Claimant said he suffered from, “[O]ld injury to his shoulder and neck that keeps 
acting up.” Claimant said that he had been told that he had degenerative problems in 
his neck. 

13. On December 12, 1996, Claimant returned to the emergency room at Penrose 
St. Francis Hospital. A physician report from this visit documents Claimant’s cervical 
discs were, “[D]eteriorated.” Claimant said he had episodic pain in his neck and head-
aches. Claimant complained of popping in his neck which Claimant associated with the 
on-set of headaches. Claimant also discussed his lumbar disc disease with his provider 
on this date. Claimant was instructed to, “Follow-up [with] orthopedic surgeon.” 
Dr. Freedman, who evaluated Claimant in the emergency room on February 12, 1996, 
found Claimant described a history of degenerative disc disease involving both his cer-



vical and lumbar spine regions. Claimant also stated that his hands would intermittently 
go numb, as would his legs, and Claimant apparently attributed these paresthesias to 
his degenerative disc disease in his cervical and lumbar spine regions. Claimant’s neck 
was painful and range of motion was limited because of Claimant’s pain. Dr. Freedman 
stated, “The patient localized pain to the right paraspinous area of [the] cervical spine at 
approximately C5-6.” 

14. On January 23, 1997, Claimant complained to his evaluators in the emergency 
room that his left arm would go to sleep. He also stated that he had a history of back 
problems and was taking Klonopin for those symptoms. 

15. Claimant was again in the emergency room at Penrose St. Francis Hospital on 
December 11, 1997. Claimant complained of numbness in his fingers. The emergency 
report states, “Of note, this patient has had problems with degenerative disease involv-
ing the neck. The patient has had secondary headaches to such. I actually have seen 
this patient in the Emergency Department for this problem.” Claimant complained of 
headaches, and flexion of his neck produced worsening headaches. On July 27, 1998, 
Claimant was seen again in the emergency room. The note diagnoses and documents 
degenerative changes in Claimant’s cervical spine at the C5-C6-C7 levels with mild fo-
raminal narrowing. Claimant complained of neck pain, and stated his hands would oc-
casionally go to sleep. Claimant was referred to the Spine Clinic for his neck pain. Cer-
vical spine films revealed degenerative disc disease at the C5-6 and C6-7 levels with 
this foraminal narrowing. Dr. Freedman stated Claimant, “[C]ertainly has changes of de-
generative disk disease at the level of his complaints. The patient’s pain may very well 
be related to such.” Claimant’s x-ray report showed degenerative disc disease including 
osteophytes in Claimant’s cervical spine.

16. On December 14, 1998, Claimant was back in the emergency room complaining 
of recurrent neck pain. Claimant’s symptoms were localized at the level of his C5 
through C6 vertebrae and spinous processes. Claimant took Vicodin for neck pain in the 
week before he went to the emergency room to treat his symptoms. 

17. The ALJ finds that Claimant’s neck and cervical spine symptoms and conditions 
before his injury in these claims occurred were at the same spine levels, and produced 
the same symptoms requiring medical treatment and evaluation, as existed after Claim-
ant’s injuries in these claim happened. The ALJ finds this is evidence showing Claim-
ant’s neck and cervical spine conditions and all medical benefits and indemnity benefits 
related to Claimant’s current neck and cervical spine are not causally related to these 
claims.

18. Claimant was evaluated by Munni Setty, M.D., his personal physician, for his inju-
ries associated with these claims. Dr. Setty referred Claimant to David Weinstein, M.D., 
for an evaluation on December 3, 2004. Dr. Weinstein’s report of that visit shows Claim-
ant complained of left knee pain, and pain in the front and back of his left shoulder that 
radiated up into his neck and down his left arm. Dr. Weinstein’s report does not show 



Claimant complained of pain specific or localized or emanating from his cervical spine at 
this visit. 

19. On March 8, 2005, Claimant was evaluated, at the request of his former attorney, 
by Timothy Hall, M.D. Dr. Hall’s report does not mention any neck symptoms, and 
makes no diagnosis of or related to Claimant’s neck or Claimant’s cervical spine condi-
tion. Claimant continued to see Dr. Setty in 2005. Dr. Setty’s treatment notes from 
March and September 2005 do not mention neck or low back symptoms or complaints. 
Claimant also did not mention low back problems when he saw Dr. Weinstein or Dr. 
Hall.

20. On March 2, 2006, Claimant saw Dr. Setty. At this visit Claimant complained of 
neck region pain. Dr. Setty felt that what she termed this “new” onset of neck pain war-
ranted cervical spine x-rays. Those x-rays, taken on March 3, 2006, were interpreted to 
reveal degenerative changes in Claimant’s cervical spine. On May 4, 2006, Claimant 
had an MRI scan of the cervical spine. That MRI was interpreted to reveal C6-7 disco-
genic disease with disc bulging, probable left C7 nerve impingement, and possible right 
C7 nerve impingement.

21. Dr. Roth testified credibly at hearing that these degenerative changes in Claim-
ant’s cervical spine were at the same level and of the same type as documented in the 
cervical spine x-rays, studies, medical records, and treatment Claimant received during 
his multiple emergency room visits before his injuries in this claim occurred, that did not 
reveal any acute injury or a change that would be causally related to Claimant’s injury 
covered by this claim. Dr. Roth opined, and the medical records reveal, Claimant’s de-
generative disc disease was pre-existing, symptomatic, and was not affected, aggra-
vated, or injured in the workers’ compensation cases at issue. Dr. Roth testified these 
degenerative changes revealed and diagnosed in Claimant’s lumbar spine studies after 
Claimant’s dates of injury in these claims were the same type and at the same location 
as Claimant’s prior work-related injury to his lumbar spine in 1993 and were revealed in 
the medical records, and lumbar spine studies, pre-dating Claimant’s injuries in this 
claim. Dr. Roth testified these degenerative changes would cause symptoms, but those 
changes and symptoms were not causally related to Claimant’s injury covered by this 
claim, especially when considering the lack of contemporaneous complaints of lumbar 
spine pain to Claimant’s injuries covered by these claims. The ALJ finds Dr. Roth’s opin-
ions are credible and persuasive.

22. Claimant did see Eric Ridings, M.D., for an independent medical evaluation on 
April 4, 2005. Dr. Ridings’ report states Claimant complained of, “[S]ome pain in the 
neck which seems to radiate from the superior shoulder.” A review of Dr. Ridings’ report 
reveals Dr. Ridings did not have access to or knowledge of the medical records showing 
Claimant’s pre-existing cervical spine symptoms, diagnoses, and disease. Dr. Ridings 
diagnosed Claimant with a, “Mild cervical strain,” and did not state Claimant’s cervical 
spine itself was injured or that Claimant had any diagnosis specific to his cervical spine 
discs or vertebrae in this report. The ALJ finds Dr. Ridings’ opinion is not persuasive, 



and does not support any finding that Claimant’s current cervical spine and neck condi-
tion is causally related to the injuries covered by these claims.

23. Dr. Setty’s records and testimony do not reveal she had access to, reviewed, or 
considered the medical records documenting Claimant’s cervical spine conditions, 
symptoms, complaints, and diagnoses existed before his injuries in this claim occurred. 
The ALJ finds Dr. Setty’s opinion that Claimant’s current cervical spine and neck condi-
tion is causally related to the injuries covered by these claims is not credible or persua-
sive.

24. Claimant was evaluated by Roger Sung, M.D. on June 21, 2006. That report re-
veals Dr. Sung also was not informed by Claimant of his previous cervical spine diagno-
ses and conditions, and did not have access to the medical records documenting 
Claimant’s history of cervical spine conditions, symptoms, and diagnoses before his in-
juries covered by these claims occurred. Dr. Sung reviewed Claimant’s MRI scan and 
cervical spine x-rays, and diagnoses Claimant with a herniated nucleus pulposus, and 
recommended a C6-7 cervical discectomy and fusion to Claimant. Respondents asked 
Douglas Wong, M.D., Anant Kumar, M.D., Floyd Ring, M.D., and John Lankenau, M.D., 
to review Claimant’s condition and Dr. Sung’s request for surgery. Dr. Wong, Dr. Kumar, 
and Dr. Lankenau, felt Dr. Sung’s surgery recommendation was premature, and further 
evaluation was required.

25. Dr. Sung testified in an evidentiary deposition taken on April 16, 2008. Dr. Sung, 
in his deposition testimony, stated further evaluation to delineate and identify Claimant’s 
pain generator and discuss whether Claimant’s surgery should proceed was reason-
able. Dr. Sung felt it would be premature to state Claimant should have surgery as he 
had recommended in 2006. Dr. Sung admitted in his testimony that Claimant’s disc 
condition was degenerative. Dr. Sung stated Claimant did not ever tell him that he had 
neck problems before his injuries in these claims occurred. Dr. Sung stated such infor-
mation about prior conditions could impact his opinions. 

26. Lawrence Lesnak, D.O., saw Claimant for a medical evaluation on June 6, 2007. 
Dr. Lesnak stated Claimant had essentially full range of motion in cervical spine when 
one considers Claimant’s body habitus. Dr. Lesnak thought Claimant self-limited his 
shoulder range of motion bilaterally, and the testing of Claimant’s cervical spine re-
vealed no objective signs that would support a cervical spine diagnosis. Dr. Lesnak 
concluded Claimant’s complaints were subjective. He quoted Claimant was not an ap-
propriate surgery candidate, finding that there were no clinical findings to suggest that 
any of the minimal pathology in Claimant’s cervical spine was responsible for his symp-
toms and complaints. Dr. Lesnak noted there was no mention of neck problems from 
Claimant until March 2006. Dr. Lesnak stated Claimant did not sustain any injury to his 
cervical spine as a result of the injuries covered by this claim. Dr. Lesnak also recom-
mended Claimant be weaned from his pain medications, as they produced no functional 
improvement and no improvement in Claimant’s subjective complaints. Dr. Lesnak felt 
that Claimant was at maximum medical improvement. The ALJ finds Dr. Lesnak’s opin-
ions and conclusions are credible and persuasive, and that Claimant reached MMI on 



June 6, 2007, as stated by Dr. Lesnak. The ALJ finds Claimant’s current neck and cervi-
cal spine condition and need for treatment and benefits for Claimant’s current neck and 
cervical spine condition is not causally related to these claims’ injuries. The ALJ finds Dr. 
Lesnak’s opinion that Dr. Sung’s recommended surgery is not reasonable, necessary, or 
related to these claims’ injuries is credible and persuasive, and finds the surgery rec-
ommended by Dr. Sung is not reasonable, necessary, or related to these claims.

27. Claimant was seen by Stephen Lindenbaum, M.D., on October 22, 2007, for a 
DIME. Dr. Lindenbaum examined Claimant, discussed his medical history, and evalu-
ated Claimant’s condition. Dr. Lindenbaum did a range of motion testing of Claimant’s 
cervical spine, right shoulder, and left shoulder. Dr. Lindenbaum felt Claimant was not at 
an appropriate surgical candidate for any operation of the cervical spine because of 
Claimant’s obesity, “[P]aucity of objective findings,” and lack of response to any treat-
ment for his cervical spine, including injections. Dr. Lindenbaum stated Claimant was on 
a significant amount of narcotics and that his narcotic medications were causing signifi-
cant problems for Claimant. He concluded he was at maximum medical improvement on 
June 6, 2007. Dr. Lindenbaum’s report does not reveal Claimant complained of any in-
jury, problems, aggravations, or new symptoms during his examination.

28. Dr. Lindenbaum testified in this claim through an evidentiary deposition taken on 
December 1, 2008. Dr. Lindenbaum dictated his DIME report the same day he exam-
ined Claimant. Claimant’s left shoulder was symptomatic, with crepitis, a cracking or 
grinding sensation from soft tissue pathology, when Dr. Lindenbaum examined Claim-
ant. Dr. Lindenbaum testified, “There are a lot of people that have these kinds of symp-
toms and it really doesn’t mean much at all. Dr. Lindenbaum stated many people in 
Claimant’s age group have small tears in the rotator cuff such as revealed in Claimant’s 
left shoulder MRI taken on December 5, 2007. He stated these tears are not necessarily 
painful. Dr. Lindenbaum testified that Claimant was at maximum medical improvement 
when he examined Claimant, even if Claimant now alleges he has left shoulder prob-
lems or requires surgery of his left shoulder. Dr. Lindenbaum testified Claimant did not 
need left shoulder surgery when he examined Claimant for the DIME. Dr. Lindenbaum 
testified Claimant was not a surgical candidate for any type of surgery or procedure. He 
explained that there was a paucity of findings in Claimant’s shoulders. Claimant’s nerve 
studies revealed no neuropathy. Dr. Lindenbaum stated Claimant’s cervical spine MRI 
revealed only a slight abnormality. With no nerve study findings, and the fact Claimant 
weighs over 300 pounds, and is addicted to many pain medications, Claimant is not 
good surgical candidate and should not have surgery for his cervical spine. Dr. Linden-
baum stated, “[O]bviously, this guy [Claimant] has some serious problems with the 
amount of narcotics he is using.” Dr. Lindenbaum felt there was no evidence of a C7 
radiculopathy, and commented that Claimant’s cervical spine injections have been un-
helpful. Dr. Lindenbaum felt Claimant’s shoulder symptoms found at the DIME appoint-
ment were likely related to an inflammatory process and tendonitis. He stated there 
were many causes of tendonitis, including congenital conditions. 

29. Dr. Lindenbaum, at his deposition, specifically addressed Claimant’s allegations 
that he injured Claimant during his DIME examination of Claimant. Dr. Lindenbaum tes-



tified emphatically that he did not manipulate Claimant’s shoulder in a way that would 
cause or that did cause a pop, complaints of injury, or increased symptoms from Claim-
ant in the DIME appointment. Dr. Lindenbaum testified Claimant never said during the 
DIME that he had new symptoms during or after the DIME examination. Claimant did 
not state during his range of motion or testing or exam that he had any new symptoms 
in his shoulder, and Dr. Lindenbaum explained, “In fact, I am very cautious usually to tell 
patients that I don’t want to push them beyond a certain point, because some patients, 
it’s been known, can be very litigious and basically come out saying that they are worse 
than before their IME, so I am very careful not to do that.” Dr. Lindenbaum explained, “I 
only go to the level the patient says that it is uncomfortable or until there is tightness.” 
Dr. Lindenbaum stated in his examination of Claimant he did not move Claimant’s left 
shoulder beyond the point where Claimant said or indicated he did not want to go any 
further, and does not believe his examination of Claimant at the DIME caused any new 
injury or pathology in Claimant’s left shoulder. Claimant had no symptoms, and there 
were no studies indicating, Claimant had a tear of his rotator cuff when he saw Dr. Lin-
denbaum for the DIME. Dr. Lindenbaum concluded he firmly believed Claimant was at 
maximum medical improvement when he saw him for the DIME on October 22, 2007. 
Dr. Lindenbaum explained the rotator cuff tear can arise from many different circum-
stances, including normal wear and tear, and degenerative change. It can arise ideo-
pathically. Dr. Lindenbaum said he did not think it was at all probable that his manipula-
tion of plaintiff during the DIME could cause Claimant to have a rotator cuff tear or any 
shoulder pathology because there would have been a tremendous amount of stress put 
on Claimant’s shoulder for such an injury or condition to arise, and he did not perform 
such an examination with such force, and Claimant did not complain of any new symp-
toms or problems in the DIME exam. 

30. Dr. Lindenbaum continued his deposition testimony by addressing Claimant’s 
cervical spine condition. He stated Claimant’s cervical spine MRI showed minor 
changes without significant compression of Claimant’s nerve root at C7, the level Dr. 
Sung wished to address at surgery. He stated Claimant’s changes were such that he 
would conclude, “[I] didn’t think there was any evidence in my opinion that an operation 
would help this man.” Dr. Lindenbaum explained that just existence of a pathology does 
not mean Claimant should have surgery. Dr. Lindenbaum stated that based on the 
workers’ compensation treatment guidelines, unless one is sure surgery would lead to 
improvement, surgery should not be done. Dr. Lindenbaum did not think Claimant 
should have any surgery in this case. 

31. Claimant, according to Dr. Lindenbaum, did not state that his low back was 
needed to be evaluated or was related to the injuries covered by these claims when he 
saw Dr. Lindenbaum for the DIME. Dr. Lindenbaum stated Claimant’s low back condi-
tion is not related to Claimant’s injuries within a reasonable degree of medical probabil-
ity. Dr. Lindenbaum said, “[T]his gentlemen with his history of obesity, his history of prior 
back problems, low back problems, and the fact that the predominance of his com-
plaints throughout these couple of years was probably predominately not in his lower 
back, I would have a hard time saying that it [low back condition] was related to these 
injuries.” Dr. Lindenbaum agreed that Claimant’s diabetes could be a part of Claimant’s 



problems, symptoms, diagnoses, and pathologies. Dr. Lindenbaum stated that if Claim-
ant did tell him he was having pain, Dr. Lindenbaum would have documented that com-
plaint in his report. Dr. Lindenbaum stated that Claimant did not report reacting painfully 
to the exam.

32. The fact that Dr. Lindenbaum did not injure Claimant’s left shoulder as Claimant 
alleges in the DIME exam is, the ALJ finds, supported by the evidence from Claimant’s 
other treating physicians, Dr. Setty and Dr. Benecke. On December 4, 2007, Claimant 
was seen by Dr. Benecke, complaining of more severe pain that usual. Dr. Benecke’s 
note states that Claimant was having a physical a week before this December 4, 2007, 
appointment, “[A]nd while manipulating his left shoulder, he felt a big pop. He came into 
our clinic last week and was given Skelaxin samples and advised to see ortho [sic].” 
Claimant did not allege and Dr. Benecke’s note does not show that this physical was the 
DIME appointment with Dr. Lindenbaum. Claimant does not mention Dr. Lindenbaum in 
the report. Claimant’s statement that the physical was a week ago would not match the 
time he saw Dr. Lindenbaum for the DIME, October 22, 2007. Dr. Benecke’s note just 
states Claimant was having a physical. It does not state the doctor performing the 
physical, and does not say that the doctor injured Claimant’s shoulder while manipulat-
ing it, only that manipulation, which Claimant could have done, caused a pop in the 
shoulder a week before. In a response to a letter from Claimant’s attorney Dr. Benecke 
clarifies his opinion. He stated he could not state that Claimant’s left shoulder pain was 
directly related to Claimant’s claims at issue. He wrote, in answer to question number 1, 
from Claimant’s attorney, “Unknown, patient indicated that pain occurred following rou-
tine physical from PCP.” Dr. Benecke said he did not know if Claimant’s injuries covered 
by this claim left his left shoulder in a weakened condition, and did not know if surgery 
would be helpful. Notes, printed by Dr. Benecke’s office show Claimant was in Dr. Be-
necke’s office and discussed a new shoulder injury with Dr. Benecke’s assistant, David 
Duchin on November 29, 2007. This note states, “Pt [patient] comes into office-states he 
hurt his shoulder during a physical last week and has progressively become worse. 
Gave samples of Skelaxin and told to see his ortho [sic].” This record documents a new 
injury, that happened during the physical unrelated to and outside of these claims on 
November 22, 2007, and definite that Claimant did not state it happened during the 
DIME or what with Dr. Lindenbaum. The ALJ finds Claimant’s left shoulder condition is 
not causally related to Claimant’s injuries covered by these claims, and was not injured 
during the DIME appointment and examination with Dr. Lindenbaum. It was, the ALJ 
finds, injured outside these claim, and therefore Claimant’s left shoulder condition and 
need for medical treatment and indemnity benefits are not causally related to these 
claims. The ALJ rejects the allegation and testimony of Claimant and Ms. Loraine Gul-
liksen that alleges Claimant’s left shoulder was injured or aggravated during his DIME 
appointment with Dr. Lindenbaum. This testimony and allegation is not credible.

33. The ALJ finds Dr. Lindenbaum’s DIME opinion and conclusions have not been 
overcome by Claimant by clear and convincing evidence. Dr. Lindenbaum, the ALJ 
finds, credibly stated Claimant reached MMI on June 6, 2007, in these claims.



34. Munni Setty, M.D. testified in an evidentiary deposition taken on July 9, 2008. Dr. 
Setty stated Claimant’s low back symptoms were related to Claimant’s weight, explain-
ing, “And he’s a huge guy. He is 350-plus pounds. That’s a lot of abnormal weight and 
pressure at his lumbar spine.” Dr. Setty stated she could not tell the difference between 
Claimant’s lumbar spine pain now and the pain he had in his lumbar spine before his 
injury in these claims occurred. She explained Claimant was on pain medications for 
low back pain before he was injured on October 20, 2004. Dr. Setty admitted Claimant’s  
diagnosis, and finding a causation for Claimant’s symptoms is complicated. Dr. Setty 
stated, “[I]t’s hard to tell how much pain is coming from his neck and shoulder. I cannot 
differentiate the two.” Dr. Setty explained that she had not examined Claimant since 
March 2008 and hasn’t, “[R]eally examined him thoroughly.” Dr. Setty agreed that she 
had about one-third of the medical records Respondents’ attorney had with him at the 
deposition, indicating Dr. Setty did not have access to Claimant’s complete medical re-
cords and documentation of his prior condition and symptoms. Dr. Setty agreed that 
having a full history and understanding of Claimant’s condition and status before and 
after his injuries was important to assess causation accurately. Dr. Setty’s opinions re-
garding causation, relatedness, and need for medical care are not persuasive, and are 
rejected by the ALJ.

35. Dr. Setty stated Claimant was seen on December 4, 2007, by her partner. She 
said Claimant complained of greater than one week of increased left shoulder pain and 
difficulty moving his left arm. She explained the note states, “Patient had apparently just 
moved his arm when the pain became excruciating.” She explained again that the report 
indicates Claimant just moved his arm himself, which caused the pain. Dr. Setty con-
cluded that Claimant’s claim was far too complicated for her to state what was new and 
related to the claim, and what was pre-existing or unrelated. She agreed she did not 
have surgical expertise so did not know if Claimant would need shoulder or neck sur-
gery. Dr. Setty’s testimony reveals Claimant did not complain to her office that Dr. Lin-
denbaum injured his left shoulder during the DIME examination, and her records and 
testimony supports the records from Dr. Benecke’s office and the statements from Dr. 
Benecke that Claimant injured his left shoulder himself in late November 2007. The ALJ 
finds this testimony supports the finding Claimant’s left shoulder was injured outside of 
these claims, and is not related to these claims.

36. Henry Roth, M.D. performed an independent medical examination of Claimant at 
respondents’ request, and testified at the hearing in this claim. He opined Claimant’s 
cervical spine pathology, identified as degenerative changes, and discussed by medical 
providers both before and after Claimant’s injuries in these claims occurred, is not 
causally related to Claimant’s injury covered by these claims. He stated his condition 
was clearly pre-existing, as documented in the medical records. He felt that Claimant’s 
neck symptoms, as documented by Dr. Ridings, were associated with at most a mild 
cervical spine strain, and emanated or radiated from Claimant’s left shoulder region. He 
stated Claimant’s failure to complain of neck symptoms to Dr. Weinstein, Dr. Hall, and 
Dr. Setty until 2006 revealed Claimant’s cervical spine was not injured in this claim. 
Dr. Roth explained in his testimony that there is a difference between the cervical spine 
strain found by Dr. Ridings and the underlying pathology that Dr. Sung now wishes to 



operate for and what Claimant seeks authorization for. This underlying pathology is de-
generative, and as shown in the medical records and Claimant’s treatment reports from 
providers he saw before his injury in this claim occurred, existed since his work-related 
injury in 1993, and continued to be symptomatic requiring emergency room visits, 
evaluations, and medications. This underlying degenerative disease would exist in its 
present state without the injuries in these claims having occurred. These injuries in 
these claims did not aggravate, accelerate, or cause any new symptoms associated 
with Claimant’s cervical spine. Claimant’s cervical spine condition and the surgery rec-
ommended by Dr. Sung were not causally related to these claims.

37. Dr. Roth credibly testified at hearing that Claimant’s lumbar spine condition is not 
related to Claimant’s injuries covered by these claims. Similarly, to Claimant’s cervical 
spine, Dr. Roth identified the many medical records showing Claimant’s lumbar spine 
was symptomatic, requiring medical treatment at the emergency room and with other 
physicians, and medications, since a work-related accident in 1993. Dr. Roth stated 
Claimant’s sustained no low back injury in this claim, and did not complain of sustaining 
any low back injury when he brought these claims, and treated with Dr. Setty, Dr. Wein-
stein, and other providers in the months and years following his injuries in these claims. 
Dr. Roth stated Claimant’s lumbar spine complaints stem from his long-standing symp-
tomatic degenerative disc disease in his lumbar spine, and these lumbar spine symp-
toms Claimant currently has, and the lumbar spine condition revealed on Claimant’s im-
aging studies and exams, is at the same level of Claimant’s lumbar spine identified in 
the medical records as symptomatic before Claimant’s injuries and these claims oc-
curred. Dr. Roth explained Claimant’s injuries covered by these claims did not affect, 
aggravate, accelerate, or cause to be symptomatic, Mr. Young’s lumbar spine condition, 
diagnoses, or symptoms. He explained these symptoms on this lumbar spine condition 
would be at its current state without these injuries covered by these claims having oc-
curred.

38. Dr. Roth credibly testified that the cervical spine level identified by Dr. Sung for 
surgery, C6-C7, and the pathologies identified at the C5-C6-C7 levels by Dr. Sung and 
other providers are the exact same pathologies of the exact same cervical spine levels 
documented by Claimant’s treating providers and examiners before his injuries in these 
claims.

39. Dr. Roth testified and explained convincingly that Claimant’s current left shoulder 
pathology is not causally related to the injury covered by this claim. He stated the evi-
dence would not support a claim that Claimant was assaulted or injured by Dr. Linden-
baum during the DIME examination as Claimant contends. Dr. Roth pointed out Dr. Lin-
denbaum vigorously denied that ascertain. Dr. Roth also explained that to cause such 
an injury, Dr. Lindenbaum would have had to exert a massive amount of force on 
Claimant’s left shoulder, a force that could not be generated during the physical exam. 
Additionally, as Claimant testified, Dr. Lindenbaum was confined to a motorized scooter 
as he examined his shoulder, making it even more improbable that Dr. Lindenbaum’s 
exam could have generated or exerted the amount of force necessary to injure Claim-
ant’s left shoulder as he claims. Dr. Roth testified that the medical records from 



Dr. Benecke and Dr. Setty show Claimant was not injured at the DIME appointment as 
he now claims.

40. Dr. Roth testified Claimant’s current pain medications are not reasonable and not 
necessary. As Dr. Roth explained, Claimant’s use of narcotic pain medications is greatly 
excessive, exceeds the treatment guidelines, and produces no benefit for Claimant that 
can be identified and objectively verified. He felt Claimant’s condition would improve, 
and would not degenerate, if Claimant was removed from his narcotic pain medications. 
Dr. Roth credibly testified Claimant’s use of Diazepam, Hydromorphone, Fentenal, 
Levo-Thyroxin, Lisinopril, amoxicillin, Lunesta, Celebrex, Lyrica, Cymbalta, Wellbutrin, 
Zestoretic, and Zanaflex are not reasonable or necessary in this claim. The ALJ finds 
these medications are not reasonable or related to treat Claimant’s conditions causally 
related to these claims.

41. The ALJ finds Dr. Roth’s opinions and testimony are credible and persuasive. 

42. Claimant alleges respondents should be penalized pursuant to C.R.S. § 8-43-304 
(1), because the claim representative assigned to this claim, Ms. Glenda Johnson, sent 
letters to five different providers in October 2008, stating Claimant’s claim was denied 
and the medical bills would not be paid. Claimant did not supply further specificity re-
garding this penalty, and did not claim or allege or plead that respondents had violated 
any specific statute, or any specific workers’ compensation rule of procedure such as 
Rule 16, by issuing these letters. Ms. Johnson testified at hearing that she mistakenly 
issued these letters. She explained that she checked an incorrect box in the system 
when addressing those medical bills for dates of service with these providers. She testi-
fied and explained that once she was notified that the letters had been finally issued, 
she took steps to readdress the medical bills submitted by these providers who had re-
ceived the letters, issued from October 10, October 15, and October 20, 2008. Claimant 
did not show that his medical care in this claim was impacted, or delayed, by a direct 
result of the denial letters sent to the five providers on October 10, October 15, and Oc-
tober 20, 2008. There was no order entered in the claim mandating that respondents 
pay these specific medical bills. The ALJ finds respondents did not violate any rule, 
statute or order by mistakenly issuing these denial letters, and that Claimant has not 
presented evidence that respondents should be penalized for any act or omission.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

I.  GENERAL

43.  According to C.R.S. §8-43-201, “[A] Claimant in a workers’ com-
pensation claim shall have the burden of proving entitlement to benefits  by a pre-
ponderance of the evidence; the facts in a workers’ compensation case shall not 



be interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer, and a workers’ compensation case shall be decided on its 
merits.” Also see Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 
592 (Colo. App. 1998) (“The Claimant has the burden of proving an entitlement to 
benefits by a preponderance of the evidence.”); Lerner v. Wal-Mart Stores, Inc., 
865 P.2d 915, 918 (Colo. App. 1993) (“The burden is  on the Claimant to prove his 
entitlement to benefits by a preponderance of the evidence.”). Proof by a pre-
ponderance of the evidence requires Claimant to establish that the existence of a 
contested fact is more probable than its nonexistence. See Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO March 20, 2002). In decid-
ing whether Claimant has  met his  burden of proof, the ALJ is  empowered, “[T]o 
resolve conflicts  in the evidence, make credibility determinations, determine the 
weight to be accorded to expert testimony, and draw plausible inferences from 
the evidence.” See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).

 44.  Respondents' obligation to provide medical benefits  to cure the ef-
fects of the industrial injury terminates at MMI. Thereafter, respondents are only 
responsible for medical benefits to maintain or prevent a deterioration of the 
Claimant's  condition. Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988). This  is true because MMI is defined as the point in time when the Claim-
ant's condition is, “Stable and no further treatment is reasonably expected to im-
prove the condition.” Section 8-40-201(11.5), C.R.S. 2002. Determining MMI 
necessarily requires a physician to ascertain the cause or causes of the Claim-
ant's condition in order to decide whether the Claimant warrants  additional treat-
ment for any work-related problem. Cordova v. Industrial Claim Appeals Office, 
55 P.3d 186, 189-190 (Colo. App. 2002)

 45.  Respondents are required to provide medical benefits reasonably 
necessary to cure or relieve the effects of the industrial injury. See § 8-42-101(1), 
C.R.S. 2003; Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997). The question of whether the need for treatment is causally related to 
an industrial injury is one of fact. Wal-Mart Stores, Inc. v. Industrial Claims Office, 
989 P.2d 251 (Colo. App. 1999). Similarly, the question of whether medical treat-
ment is reasonable and necessary to cure or relieve the effects of an industrial 
injury is one of fact. Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 
(Colo. App. 2002). 

 46.  The purpose of the Workers’ Compensation Act of Colorado, C.R.S. 
Sections 8-40-101, et seq., is to assure the quick and efficient delivery of disabil-
ity and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. C.R.S. Section 8-40-102 (1). The facts in a 
workers’ compensation case must be interpreted neutrally, neither in favor of the 
rights of the Claimant nor in favor of the rights of the respondents. C.R.S. Section 
8-43-201.

 47.  A workers’ compensation case is decided on its merits. Section 8-
43-201, C.R.S. The ALJ’s  factual findings concern only evidence and inferences 



found to be dispositive of the issues involved. The ALJ need not address every 
piece of evidence or every inference that might lead to conflicting conclusions. 
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. 
App. 2000). 

 48.  Where a party presents expert opinion on the issue of causation, 
the weight, and credibility, of the opinion is a matter exclusively within the discre-
tion of the ALJ as the fact-finder. Cordova v. Industrial Claim Appeals Office, P.3d 
(Colo. App. No. 01CA0852, February 28, 2002); Rockwell International v. Turn-
bull, 802 P.2d 1182 (Colo. App. 1990). 

49.  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’ testimony and ac-
tions; the reasonableness or unreasonableness of the testimony; the motives  of 
the witness; whether the testimony has  been contradicted; and bias, prejudice, or 
interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936). In deciding whether Claimant has met his  burden of proof, the ALJ is  em-
powered, “To resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to testimony, and draw plausible inferences 
from the evidence.” Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).

II. THE DIME OPINION, MMI STATUS, AND PERMANENT IMPAIRMENT.
50.  MMI exists  at the point in time when, “Any medically determinable 

physical or mental impairment as a result of injury has become stable and when 
no further treatment is  reasonably expected to improve the condition.” Section 8-
40-201 (11.5), C.R.S. A DIME physician’s  finding that a party has or has  not 
reached MMI is  binding on the parties  unless overcome by clear and convincing 
evidence. Section 8-42-107 (8) (b) (III), C.R.S.; Magnetic Engineering, Inc. v. In-
dustrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

51.  Under the statute, MMI is primarily a medical determination involv-
ing diagnosis of the Claimant’s condition. Berg v. Industrial Claim Appeals Office, 
128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. Industrial Claim Ap-
peals Office, 942 P.2d 1358 (Colo. App. 1997). A determination of MMI requires 
the DIME physician to assess, as a matter of diagnosis, whether various compo-
nents of the Claimant’s medical condition are causally related to the industrial in-
jury. Martinez  v. Industrial Claim Appeals Office, 176 P.3d 826 (Colo. App. 2007). 
A DIME physician’s  findings concerning the diagnosis  of a medical condition, the 
cause of that condition, and the need for specific treatments or diagnostic proce-
dures to evaluate the condition are inherent elements of determining MMI. There-
fore, the DIME physician’s  opinions on these issues are binding unless overcome 
by clear and convincing evidence. Cordova v. Industrial Claim Appeals Office, 55 
P.3d 186 (Colo. App. 2002).

52.  In Egan v. Industrial Claim Appeals Office, 971 P.2d 664 (Colo. 
App.1998), the court held that the physician's opinion regarding the cause of the 



Claimant's  condition is necessarily inherent in the physician's medical impairment 
rating. In Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. 
App.1998) the Court of Appeals held that determining the cause of the Claimant's 
various conditions is part of the diagnostic assessment inherent in the rating 
process. Therefore, the court concluded in Qual-Med that a party seeking to 
overcome the DIME physician's impairment rating also must overcome, with clear 
and convincing evidence, the DIME physician's opinion concerning the cause of 
the impairment and conditions related to the impairment. § 8-42-107(8) (c), 
C.R.S. Mosley v. Industrial Claim Appeals Office, 78 P.3d 1150, 1152-1153 (Colo. 
App. 2003)

53.  Clear and convincing evidence is evidence that demonstrates it is 
highly probable the DIME physician's rating is incorrect. A fact or proposition has 
been proved by clear and convincing evidence if, considering all the evidence, 
the trier-of-fact finds it to be highly probable and free from serious or substantial 
doubt. Metro Moving & Storage Co. v. Gussert, 914 P.2d 411, 414 (Colo. App. 
1995); Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAO October 4, 2001). This 
standard of proof is  obviously higher than a mere preponderance of the evi-
dence. Garcia v. Intermountain Electric, W.C. No. 4-495-829 (ICAO January 27, 
2004). 

 54.  This  enhanced burden of proof reflects the underlying as-
sumption that a physician selected by an independent and unbiased tribunal will 
provide a more reliable medical opinion. It also furthers the objective of reducing 
litigation regarding the extent of a Claimant's impairment. Id. 

 55.  The ALJ concludes Claimant has not satisfied the burden of 
proof required to overcome the DIME’s opinions on MMI and PPD. Claimant’s 
testimony, the testimony of the hearing witnesses  and medical experts, and the 
medical records show Claimant reached MMI on June 6, 2007, as stated by Dr. 
Lindenbaum in his  DIME report. Because Claimant has not shown by clear and 
convincing evidence that the DIME opinion stating he is MMI is incorrect, Claim-
ant is  not entitled to temporary total disability benefits from June 6, 2007, continu-
ing through the present.

 56.  Claimant provided no evidence or testimony that would show 
by clear and convincing evidence that Dr. Lindenbaum’s impairment ratings are 
incorrect and should be overturned. No provider stated Dr. Lindenbaum’s im-
pairment ratings were erroneously calculated or contained mistakes. Mere differ-
ences of opinion between physicians  fail to constitute error. Gonzales v. Brown-
ing Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). While 
Claimants contend he should receive a different impairment rating if the court 
concludes he has not overcome the DIME opinion on MMI, no evidence would 
support that finding, and no different impairment rating exists for the court to use 
instead of Dr. Lindenbaum’s rating. Therefore, Claimant’s request for a different 
impairment rating is denied.

III. RELATEDNESS OF CLAIMANT’S LEFT SHOULDER CONDITION, CERVICAL 
SPINE CONDITION, AND LUMBAR SPINE CONDITION.



57.  Proof of causation is a threshold requirement that an injured em-
ployee must establish by a preponderance of the evidence before any compen-
sation is awarded. C.R.S. §8-41-301(1) (c); Faulkner v. Industrial Claim Appeals 
Office, 12 P.3d 844 (Colo. App. 2000). In other words, Claimant must prove that 
an injury directly and proximately caused the condition for which benefits are 
sought. Wal-Mart Stores v. Industrial Claim Appeals Office, 989 P.2d 521 (Colo. 
App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997). 

58.  A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability. The existence of a pre-existing 
disease does not preclude the Claimant from suffering a compensable injury. H & 
H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990). However, to sat-
isfy his  burden of proof on compensability, Claimant must prove that the industrial 
accident is the proximate cause of Claimant's need for medical treatment or dis-
ability. Section 8-41-301(1) (c), C.R.S. An industrial accident is the proximate 
cause of a Claimant's  disability if it is the necessary precondition or trigger of the 
need for medical treatment. Subsequent Injury Fund v. State Compensation In-
surance Authority, 768 P.2d 751 (Colo. App. 1988).

59.  An increase in pain or other symptoms associated with a prior injury 
does not compel a finding that Claimant sustained a compensable aggravation or 
new injury. F.R. Orr Construction v. Rinta, 717 P.2d 965, 968 (Colo. App. 1985); 
Martinez v. Monfort, Inc., W.C. No. 4-284-273 (ICAO August 6, 1997); Witt v. Keil, 
W.C. No. 4-225-334 (ICAO April 7, 1998); Parra v. Ideal Concrete, W.C. Nos. 3-
963-659 and 4-179-455 (ICAO April 8, 1998). The mere fact that symptoms ap-
pear during an employment event does not require a conclusion that the em-
ployment was the cause of the symptoms, or that the employment aggravated or 
accelerated a preexisting condition. Instead, the appearance of symptoms may 
be the logical and recurrent consequence of a preexisting condition Jiron v. Ex-
press Personnel Services, W.C. No. 4-456-131 (ICAO February 25, 2003); F.R. 
Orr Construction v. Rinta, 717 P.2d 965, 968 (Colo. App. 1985). As noted in Mar-
tinez v. Monfort, Inc., W.C. No. 4-284-273 (ICAO August 6, 1997), “The fact that 
the Claimant’s job duties may have intensified her pain does not compel a differ-
ent result because the ALJ was persuaded that it is the underlying condition 
which prevents the Claimant from returning to work.” 

 60.  C.R.S. §8-42-101(1) (a) provides  that respondents shall furnish 
medical care and treatment reasonably necessary to cure and relieve the effects 
of the injury. Claimant bears the burden of proof of showing that medical benefits 
are causally related to his work-related injury or condition. Ashburn v. La Plata 
School District 9R, W.C. No. 3-062-779 (ICAO May 4, 2007). 

61.  Where the reasonableness or necessity of medical treatment is 
disputed, it is the Claimant’s burden to prove that the disputed treatment is rea-
sonably necessary to cure or relieve the effects  of the industrial injury. Ciesiolka 
v. Allright Colorado, Inc., W.C. No. 4-117-758 (ICAO April 7, 2003).



62.  The ALJ concludes Claimant has not proven that his low back and 
lumbar spine complaints, symptoms, and conditions, first complained of and 
documented many months after his injuries in these claims, are causally related 
to these claims. Claimant is, as seen at hearing, one to forget medical conditions 
or to not voice his complaints and opinions about his complaints. Claimant, had 
he injured his lumbar spine, would have complained of lumbar spine symptoms in 
the days, weeks, and months after his injuries covered by these claims occurred. 
He would have at least discussed those complaints  with Dr. Ridings, Dr. Wein-
stein, and Dr. Setty, whom he saw after these injuries occurred. That he did not is 
compelling evidence Claimant lumbar spine symptoms are not causally related to 
these claims.

63.  Claimant’s theory that his low back condition is causally related to 
this  claim because it was caused by a limp due to Claimant’s  left knee injury is 
not credible and is not supported by the facts and evidence. Claimant’s left knee 
injury was corrected with surgery, and Claimant does not have a limp. Claimant’s 
low back pain persisted after his  leg injury resolved, showing this condition is  not 
caused by a limp. Dr. Roth credibly testified Claimant’s  low back symptoms are 
related to the underlying, unrelated, preexisting spine pathologies  that have ex-
isted and been treated since 1993, and not a limp due to any knee injury. There-
fore, this theory is be rejected and dismissed.

64.  Claimant did not present sufficient evidence from any medical pro-
vider or expert that would show or prove his lumbar spine complaints are related 
to these injuries. Dr. Setty’s opinions were unpersuasive. Missing large amounts 
of medical records, she was unable to definitively state Claimant’s lumbar spine 
condition, the degenerative changes in his spine, were causally related to Claim-
ant’s injuries in these claims. She told the parties to voice their questions on this 
issue with surgeons and specialists. 

65.  Dr. Lindenbaum credibly testified Claimant’s lumbar spine condition 
is  not causally related to these claims’ injuries. Dr. Lesnak credibly stated Claim-
ant’s lumbar spine condition, diagnoses, and complaints were not related to 
these claims. Claimant’s medical records before his  date of injury in this claim 
reveal a long-standing history of symptomatic low back pain related to degenera-
tive disc and spine changes that caused and necessitated medical treatment, in-
cluding visits to the emergency room, admission to the hospital for pain control, 
and long-term use of pain medications. These problems involved the exact same 
discs, nerves, and spine levels as are now producing Claimant’s lumbar spine 
symptoms. Dr. Roth credibly testified Claimant’s lumbar spine condition causing 
Claimant’s pain and symptoms is not causally related to this claim’s injury, for the 
generator of those symptoms and complaints predated Claimant’s  injuries in 
these claims, was not aggravated, injured, changed, or accelerated by these inju-
ries, and Claimant would have his current lumbar spine condition and complaints 
as a result of the natural progression of these severe previous symptoms and 
conditions in his  lumbar spine now had the injuries in these claims not occurred. 
Only Dr. Roth testified and gave opinions in this claim having the benefit of the 



review of all of Claimant’s medical records, making his opinions persuasive and 
convincing.

66.  Claimant’s present left shoulder condition is not causally related to 
his injury covered by this claim. While Claimant claimed at hearing that condition 
is  causally related to Dr. Lindenbaum’s  DIME physical examination, that allega-
tion is  not credible. Dr. Lindenbaum would have had to exert tremendous force 
on Claimant’s left shoulder to injure it as Claimant alleges. Dr. Lindenbaum’s 
credible testimony shows he did not injure Claimant’s  left shoulder, and took 
pains to avoid any injury, asking Claimant to only move his shoulder until he was 
uncomfortable and not forcing Claimant’s shoulder into movement. As  Dr. Roth 
credibly and persuasively explained, the movement Claimant said Dr. Linden-
baum performed would not have caused an injury to Claimant’s left shoulder, and 
would not put force on the rotator cuff or parts of the left shoulder that would 
cause and produce the injury and conditions Claimant alleges. 

67.  While Claimant alleges his shoulder was injured at the DIME ap-
pointment, the medical records and statements from Dr. Benecke and Dr. Setty 
reveal Claimant did not make this allegation to them after this appointment, and 
did not give a history that would support such an allegation. The ALJ concludes 
Claimant injured his left shoulder outside of these claims, and not in the course 
and scope of these claims. Dr. Benecke’s records, and his  answers to Claimant’s 
attorney’s letter of December 12, 2007, reveal Claimant told him his shoulder was 
injured by his personal physician during a routine physical. Dr. Setty’s  notes and 
deposition testimony show Claimant gave the same report to her office on De-
cember 4, 2007. Dr. Benecke’s office notes from November 29, 2007, show the 
same report. Dr. Weinstein’s December 2007 report does not reference any injury 
at the DIME. Claimant only requested additional medical benefits for his  left 
shoulder on November 29, 2007, five weeks after his DIME. Had Claimant been 
injured as severely as he claims, he would have sought medical benefits imme-
diately or close in time to, the DIME appointment. This delay is further evidence 
that the left shoulder condition is not related to these claims’ injuries  but to an in-
dependent unrelated subsequent injury. 

68.  Claimant’s hearing testimony alleging an injury at the DIME cannot 
be reconciled with these reports and records. Claimant’s statements contempo-
raneous to his request for additional medical treatment to two different providers’ 
offices showing Claimant injured his left shoulder during a routine physical with 
his personal physician a week before December 4, 2007, are more credible. The 
ALJ concludes Claimant’s hearing testimony is  not credible, not supported by the 
evidence, and should be rejected. Claimant’s  left shoulder condition is  not caus-
ally related to these claims, and his  need for medical treatment is  not related to 
these claims but to a subsequent unrelated injury.

69.  The ALJ concludes Claimant’s neck and cervical spine condition 
requiring medical treatment and evaluation is not causally related to these claims’ 
injuries. Claimant’s  cervical spine symptoms, conditions, and diagnoses  identified 
by Dr. Sung after Claimant’s  injury in this claim predated Claimant’s injuries cov-



ered by this claim. Claimant did not disclose his previous cervical spine disease 
and diagnoses to Dr. Sung, and Dr. Sung did not have Claimant’s  medical re-
cords documenting that prior cervical spine condition. Dr. Sung testified having 
that information could affect his opinions. While Claimant argues Dr. Ridings’ re-
port shows a neck injury, and therefore his current condition is related to these 
claims, that argument and analysis  is rejected as unpersuasive. A thorough re-
view of Dr. Ridings’ report shows his  diagnosis was of a mild neck strain, and that 
Claimant’s neck region symptoms were referred from Claimant’s  left shoulder in-
jury. Dr. Ridings never stated Claimant’s cervical spine itself was injured, or that 
Claimant’s cervical spine disc pathology and need for care for the symptoms that 
cervical spine pathology caused was causally related to these claims’ injuries. 
ALJ Mattoon did not find or order that Claimant’s  spine condition identified by Dr. 
Sung was related to this claim. Therefore, Dr. Riding’s report does not support, 
and refutes, Claimant’s current contention that his  cervical spine disc disease 
and pathology, and surgery to address that degenerative condition, is causally 
related to this claim.

70.  As Dr. Roth and Dr. Lesnak credibly explained, Claimant did not 
seek treatment for any neck condition in the months after his injury occurred. He 
did not allege his neck was injured or symptomatic when he saw Dr. Hall and Dr. 
Weinstein for evaluations and treatment in 2004 and 2005. Claimant’s current 
neck and cervical spine condition is the same type, flows from the same diagno-
sis, and at the same levels of the cervical spine where Claimant had cervical 
spine degenerative disc disease and pathologies requiring medical treatment of 
hospital visits  and pain medications since Claimant injured his neck at a previous 
job in 1993. As Dr. Roth credibly and persuasively explained, Claimant’s current 
neck and cervical spine condition is  related to degenerative conditions not caus-
ally related to these claims, and would require the same treatment, and the same 
time, had Claimant’s injuries not occurred in these claims. 

 IV.  MEDICAL BENEFITS OF CERVICAL SPINE SURGERY 
AND MEDICATIONS.

71.  C.R.S. § 8-42-101(1) requires respondents provide medical bene-
fits, which are reasonable and necessary to cure and relieve the industrial injury. 
Snyder v. Indus. Claim Appeals Off., 942 P.2d 1337 (Colo. App. 1997). Respon-
dents remain free to challenge the reasonableness, necessity, and relatedness  of 
any specific medical treatments that may be recommended. Kroupa v. Industrial 
Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

72.  The ALJ concludes  Claimant has failed to establish by a reasonable 
degree of probability that his  need for the cervical spine surgery proposed by Dr. 
Sung is reasonable and necessary. Dr. Lesnak, Dr. Lindenbaum, Dr. Roth, and 
other medical experts  have credibly reported and testified that this proposed sur-
gery is not reasonable or necessary. These providers have independently and 
consistently identified the paucity of objective findings, the failure of any provider 
or test to show the pain generator or situs of Claimant’s symptoms, the lack of 
any reasonable expectation Claimant’s condition would improve with the surgery, 



and Claimant’s  obesity and body habitus to support their opinions that the sur-
gery is not reasonable or necessary. Even Dr. Sung, in his deposition, admits  that 
he no longer knows if the surgery should occur. 

73.  Dr. Lindenbaum, Dr. Roth, and Dr. Lesnak all credibly and persua-
sively stated and testified Claimant’s present use of medications  is not reason-
able or necessary. Claimant derives no benefit from those medications, and their 
use entails risks that make these medications unreasonable. The ALJ concludes 
Claimant should not receive these medications as testified to by Dr. Roth at hear-
ing, as  they are not reasonable or necessary to treat any condition causally re-
lated to this claim.

V. PENALTIES.

74.  Penalties may be imposed against an insurer who, “(1) violates any 
provision of the Act; (2) does any act prohibited by the Act; (3) fails or refuses to 
perform any duty lawfully mandated within the time prescribed by the director or 
the Panel; or (4) fails, neglects, or refuses to obey any lawful order of the director 
or the Panel.” Pena v. Industrial Claim Appeals Office, 117 P.3d 84, 87 (Colo. 
App. 2004); see also § 8-43-304(1), C.R.S. 2008. The employer's or insurer's  ac-
tion is  therefore “measured by an objective standard of reasonableness.” Jiminez 
v. Industrial Claim Appeals Office, 107 P.3d 965, 967 (Colo. App. 2003). The rea-
sonableness of an employer's  or insurer's  action depends on whether the action 
was predicated on a rational argument based in law or fact. Id.

75.  Generally, the imposition of penalties  under § 8-43-304(1) requires 
a two-step analysis. First, it must be determined whether a party has violated the 
Act in some manner, or failed to carry out a lawfully enjoined action, or violated 
an order. If a violation is found, it must be determined whether the violator acted 
reasonably. See Allison v. Industrial Claim Appeals Office, 916 P.2d 623 (Colo. 
App. 1995). The existence of a violation and the reasonableness of the violator's 
conduct are issues of fact for determination by the ALJ. Human Resource Co. v. 
Industrial Claim Appeals Office, 984 P.2d 1194 (Colo. App. 1999).

76.  C.R. S. § 8-43-304 (4), provides that an application for hearing on 
penalties ‘shall state with specificity the grounds on which the penalty is  being 
asserted.’ We have previously held that the purpose of requiring that an applica-
tion for hearing on penalties  specifically state the grounds on which the penalty is 
being asserted, is to notify the insurer of the alleged conduct which must be cor-
rected so as to afford an opportunity to cure. Stilwell v. B & B Excavating Inc., 
W.C. No. 4-337-321 (July 28, 1999). 

77.  The term “order” includes an order of an ALJ that resolves an issue 
in the case. Holliday v. Bestop Inc., 23 P.3d 700 (Colo. 2001); Giddings v. Indus-
trial Claim Appeals Office, 39 P.3d 1211 (Colo. App. No. 2001). However, where 
an ALJ enters a general award of medical benefits, the respondents are not sub-
ject to penalties for refusing to comply with the award based on a good faith ex-
ercise their right to contest the reasonableness/relatedness of treatment and re-
quire the Claimant to prove his  entitlement to the treatment. BCW Enterprises v. 



Industrial Claim Appeals Office, 964 P.2d 533 (Colo. App. 1997); Industrial Com-
mission v. Continental Investment Co., 85 Colo. 475, 277 P. 303 (1929) ; Brodeur 
v. Interstate Distributor Company, W.C. No. 4-383-624 (March 26, 2001), aff'd., in 
part, Brodeur v. Industrial Claim Appeals Office (Colo. App. No. 01CA06353, De-
cember 6, 2001) (not selected for publication).

78.  Claimant did not specify or plead any specific rule, statute, or order 
respondents violated that would form the basis  for any penalty. Claimant only 
pled, in his hearing application, the general penalty provision in C.R.S. § 8-43-
304 (1). The is no order directing respondents  to pay the medical bills or benefits 
addressed by the letters send by Ms. Johnson on October 10, 15, and 20, 2008. 
Respondents are free to address specific medical bills and requests  for payment, 
and are not bound to pay for or admit to medical benefits simply because an 
award for general medical benefits exists in the claim. Respondents were never 
ordered to pay for these specific benefits. Claimant does not claim respondents 
violated any part of the W.C.R.P. or Workers’ Compensation Act. Without specific-
ity on the violation, and without any order, rule, or statute respondents violated by 
sending these letters, the ALJ concludes there are no penalties against respon-
dents. 

ORDER

 It is therefore ordered that:

Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following orders:

1. Claimant did not present clear and convincing evidence, free from serious and 
substantial doubt, showing Dr. Lindenbaum’s conclusions Claimant reached MMI on 
June 6, 2007, remains at MMI, and has the impairment ratings provided by Dr. Linden-
baum are clearly erroneous. Claimant’s request to have the DIME overturned on these 
issues is denied and dismissed.

2. Claimant’s requests for medical benefits to address his low back, left shoulder, 
and cervical spine conditions and symptoms are denied and dismissed. Claimant did 
not provide evidence to satisfy his burden of proof to show his present low back, cervi-
cal spine, and left shoulder conditions are causally related to this claim. Claimant did not 
overcome by clear and convincing evidence Dr. Lindenbaum’s opinion Claimant’s lum-
bar spine and low back are not causally related to these claims’ injuries.
3. Claimant’s request for an order finding Dr. Sung’s proposed cervical spine sur-
gery is reasonable and necessary to treat his condition causally related to these claims 
is denied and dismissed. That surgery is not reasonable or necessary.
4. Claimant’s pain medications are, as stated by Dr. Roth at hearing and other pro-
viders in reports, not reasonable or necessary in these claims. Respondents are re-
lieved from all responsibility to provide those medications to Claimant in these claims. 
Claimant’s claim for these medications is denied and dismissed.



5. Claimant’s request for penalties against Respondents is denied and dismissed. 
Claimant has failed to establish with sufficient, credible evidence, by a preponderance 
of the evidence, that Claimant is entitled to an award of penalties against the Respon-
dents.
6. Respondents’ admitted for reasonable and necessary post-MMI medical benefits 
and the ALJ orders this to continue except as otherwise determined by this order.

7. Respondents shall pay statutory interest at the rate of eight percent (8%) per an-
num on all amounts due and not paid when due.

8. All matters not determined herein are reserved for future determination.

DATE: September 2, 2009 
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 3-980-603

ISSUE

 Attorney seeks payment of Claimant’s attorney fees due him through In-
surer. 

FINDINGS OF FACT

 No evidence was introduced. Based on the statements of counsel, the fol-
lowing findings are not in dispute: 

1. Attorney is Claimant’s former attorney. Greene obtained an award of permanent 
total disability benefits for Claimant. 
2. Claimant disputed Attorney’s attorney fees. The parties entered into arbitration. 
The arbitration resulted in an award to Green for $258.54.

CONCLUSIONS OF LAW

 Section 8-43-206(5), C.R.S., provides that the parties may agree to bind-
ing arbitration. The section further provides that any arbitration award is binding 
upon the parties and “no other procedure contained in this article shall be avail-
able to the parties further review of such award.” This section prohibits a party to 
the arbitration from filing a petition to review or seeking to have a Judge set aside 
or modify the arbitration award. It does not prevent enforcement of the award as 
Attorney is seeking here. 



 Compensation and benefits may not be assigned, are exempt from claims 
of creditors, and from levy, execution, attachment or other remedy for recovery or 
collection of a debt. Section 8-42-124(1), C.R.S. Attorney is a creditor of Claim-
ant. He is seeking that which is  prohibited under that section. Attorney’s request 
that his attorney fees be paid through Insurer must be denied. 

ORDER

 It is therefore ordered that Attorney’s request that attorney fees be paid 
through Insurer is denied. 

DATED: Sept. 3, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NOS. WC 4-657-210 & 4-778-858

ISSUES

WC 4-657-210: RT and Mid-Century:

1. Is Mid-Century Insurance liable for the costs of the surgery recommended by Dr. 
Wong? 
2. Is Mid-Century liable for penalties for violation of Rule 16-20, WCRP?
WC 4-778-858: ES and Zurich:

3. Did Claimant sustain a compensable injury as a result of his employment for ES? 

FINDINGS OF FACT

1. Claimant sustained an admitted industrial injury on June 10, 2005, while working 
for RT. He was injured while lifting a wooden desk weighing over two hundred pounds. 
He had immediate pain in his back and legs. Claimant underwent extensive physical 
therapy as well as epidural steroid injections. His treatment culminated in two back sur-
geries. The first of the surgeries was an L3-L4 decompression and discectomy on 
August 17, 2005. Claimant continued to have pain in his low back with radiation down 
the left lower extremity. On January 30, 2007, Claimant underwent another surgery that 
included an L4-L5 laminectomy with partial facetectomy, foraminotomy, and nerve root 
decompression.
2. Claimant experienced a flare in his symptoms on June 18, 2007, after moving 
and lifting at home. The flare resolved. 



3. Dr. Kawasaki, an authorized treating physician, placed Claimant at maximum 
medical improvement (MMI) on June 11, 2007. He noted that Claimant had no residual 
radicular symptoms, but did have some intermittent symptoms into the right thigh. Dr. 
Kawasaki rated Claimant’s impairment of the lumbar spine at 14% for specific disorders 
and 8% for loss of range of motion. Claimant was restricted to no lifting over fifteen 
pounds and no pushing/pulling over twenty-five pounds. Dr. Kawasaki recommended 
maintenance care after MMI. 
4. On July 23, 2007, Dr. Plotkin, an authorized treating physician, noted that Claim-
ant continued to have some intermittent pain, stabbing, and burning in the right anterior 
lateral thigh. He recommended that Claimant not lift over 30 pounds. 
5. Claimant began work for ES on December 5, 2007. Claimant did maintenance, 
mechanical work, carpet installation, and snow removal. The work required lifting over 
25 pounds. Claimant’s pain level increased after he began work at ES. There was not 
specific isolated event that caused the pain to increase. Claimant testified that the pain 
increased with walking. Claimant testified that he did not violate his restrictions. Claim-
ant’s testimony is not credible. 
6. Dr. Schnell at Concentra examined Claimant on December 17, 2007. Claimant 
complained of acute low back pain that started shortly after he began work for ES. 
Claimant stated that his duties at the new job aggravated his condition. Dr. Schnell di-
agnosed low back pain with radiculitis. He continued maintenance visits and referred 
Claimant for a surgical consult. 
7. Dr. Zuehlsdorff examined Claimant on January 8, 2008, for a Division independ-
ent medical examination (DIME). Claimant complained of bilateral inner thigh pain that 
did not start until after he stated his new job, and stated that he was staying within his 
restrictions. Dr. Zuehlsdorff stated that, “it appears that the patient is not a Maximum 
Medical Improvement. However, as I noted to the patient, a concerning issue would be 
that he did not flare his back until he started a new job as a maintenance engineer. 
Even though he states that all he was doing was changing light bulbs and lamps, cau-
sality and apportionment may need to be addressed further to determine if his new job 
has a minor or major contribution to his current pain complexes.” 
8. Dr. Burris examined Claimant on February 20, 2008. Dr. Burris noted that his ex-
amination was relatively benign with no sign of radiculopathy. He recommended and 
EMG and stated that Claimant remained at MMI. 
9. Claimant walked off the job at ES on February 15, 2008, after receiving a Formal 
Written Performance Warning. 
10. Dr. Kawasaki examined Claimant on March 17, 2008. Dr. Kawasaki noted an 
EMG on March 5, 2008, was normal with no evidence of a lumbar radiculopathy. Dr. 
Kawasaki recommended epidural steroid injections. 
11. Claimant worked for Manpower at Coors as a forklift driver. He began work the 
week ending on March 23, 2008. He last worked the week ending April 20, 2008. He 
testified that he quit because he could not tolerate the standing that was required. 
12. Dr. Bisgard examined Claimant on March 28, 2008. Dr. Bisgard recommended 
that Claimant continue to treat with Dr. Kawasaki and proceed with the injections. 
13. Claimant worked for Traffic Control Staffing, Inc., as a flagger. He began May 6, 
2008, and worked until May 13, 2008. Claimant quit this employment when he devel-
oped foot pain. His personal physicians treated him for an infection. 



14. Dr. Kawasaki examined Claimant on June 2, 2008. Claimant reported good relief 
from two injections he received, but that he was starting to have increased pain. A third 
injection was recommended, and Claimant was referred to Dr. Wong for a surgical con-
sult. Dr. Kawasaki commented that the activities Claimant was performing at his new job 
in December 2007 exceeded his 30-pound lifting restriction. In a letter of June 3, 2008, 
Dr. Kawasaki stated that the activities at the job in December 2007 “could be considered 
an intervening event. However, it appears to be a temporary aggravation of the underly-
ing condition.” He further stated that, “if the patient was performing activities beyond the 
work restrictions as described… then there would be grounds for a new injury exacer-
bating the underlying condition.” On June 16, 2008, Dr. Kawasaki noted that Claimant 
had an excellent response to the third injection. 
15. Claimant worked for Top Gun Pressure Washing, Inc., from June 3, 2008, 
through June 10, 2008, when he resigned. 
16. Surveillance video taken on June 19, 2008, shows Claimant getting in and out of 
his SUV easily. Claimant is shown walking, bending and twisting to hitch up a trailer and 
set up a camper. Claimant is seen lifting and carrying a cement block. 
17. Dr. Wong examined Claimant on June 26, 2008. In his report, there is no discus-
sion or indication that Dr. Wong was aware that Claimant’s symptoms increased in De-
cember 2007 after starting a new job. Dr. Wong recommended surgery consisting of a 
microdecompression and discectomy of L3-4 on the right and possible L4-5. Claimant 
elected to proceed with the surgery. Dr. Wong mailed a copy of the report to Mid-
Century. 
18. Dr. Bisgard examined Claimant on June 27, 2008. She noted that Dr. Wong had 
recommended surgery. In a letter of October 6, 2008, Dr. Bisgard stated that she had 
reviewed the video surveillance, and it was not consistent with Claimant’s complaints on 
June 27, 2008. 
19. The adjustor for Zurich received Dr. Wong’s report on July 1, 2008. On July 3, 
2008, the adjustor sent a letter to Dr. Wong that stated that the recommendation for 
surgery was denied. The adjustor asked for additional documentation to explain how the 
surgery was a direct result of the compensable injury. 
20. Claimant was scheduled for surgery on July 3, 2008. He was in the pre-operative 
holding area when Dr. Wong was notified that the surgery had not been authorized. 
Claimant was sent home. 
21. Dr. Wong responded to the adjustor’s letter on July 3, 2008. He stated, “to my 
knowledge there has not been a new injury.” Dr. Wong did not mention and there is no 
indication that he was aware of Claimant’s new job in December 2007 when symptoms 
increased or Claimant’s other jobs since then. 
22. Dr. Douthit examined Claimant on September 8, 2008. Dr. Douthit’s impressions 
included “chronic low back pain with chronic degenerative disc disease of the lower 
lumbar spine” and “neuropathic pain of the right thigh.” Dr. Douthit viewed the surveil-
lance video and stated that it was inconsistent with Claimant’s behavior during his ex-
amination. Dr. Douthit stated that Claimant’s work and activities since the injury may 
have contributed to his pain and impairment. Dr. Douthit stated that Dr. Wong thought 
there was a fair chance of success of the proposed surgery. But that he was “not so 
convinced” and was “skeptical about the genuineness of claimant.” However, Dr. Douthit 
in his report stated that he would defer to Dr. Wong’s expertise and judgment. In a letter 



of October 23, 2008, Dr. Douthit stated that he had reviewed Dr. Schnell’s report of De-
cember 17, 2007. Dr. Douthit stated that the recommended surgery was to correct a 
new injury for a different employer. At hearing, Dr. Douthit testified that he had changed 
his mind since his September 2008 report. He testified that there was no clinical evi-
dence of a nerve root entrapment requiring surgery and that surgery was not reasonably 
necessary. The testimony of Dr. Douthit is credible and persuasive. 
23. Claimant filed a Worker’s Claim for Compensation on November 13, 2008. 
Claimant alleged an injury on December 20, 2007, while employed by ES. Zurich denied 
the claim on January 13, 2009. 

CONCLUSIONS OF LAW

WC 4-657-210 RT and Mid-Century:

1. Is Mid-Century Insurance liable for the costs of the surgery recommended 
by Dr. Wong? 

An insurer is liable for the medical care a claimant receives from an 
authorized provider that is reasonably needed to cure and relieve the claimant 
from the effects of the compensable injury. Section 8-42-101(1), C.R.S. The 
claimant has the burden to establish by a preponderance of the evidence that a 
particular course of care is reasonably needed to cure and relieve the claimant 
from the effects of the compensable injury. Section 8-43-201, C.R.S. 

The testimony of Dr. Douthit is credible and persuasive. The opinions ex-
pressed by Dr. Wong in his reports are not persuasive. Dr. Wong is unaware (or 
does not discuss) Claimant’s  employment in December 2007 when his condition 
became worse. Dr. Wong has not reviewed (or has not discussed) the video, 
which Dr. Douthit and Dr. Bisguard have stated is not consistent with Claimant’s 
presentation in their office. 

The surgery proposed by Dr. Wong is  not reasonably needed to cure or 
relieve Claimant from the effects  of the June 2005 industrial injury. Claimant has 
not met his burden. Mid-Century insurance is  not liable for the costs of the sur-
gery. 

2. Is Mid-Century liable for penalties for violation of Rule 16-20, WCRP?
An insurer may contest a request for prior authorization for non-medical 

reasons. Rule 16-10(A), WCRP. A “non-medical” reason is that the services are 
not related to the admitted injury. Rule 16-11(B)(1), WCRP. Rule 16-10, WCRP, 
provides: 

If an ATP requests prior authorization and indicates in writ-
ing, including their reasoning and relevant documentation, 
that they believe the requested treatment is related to the 
admitted workers’ compensation (WC) claim, the insurer 
cannot deny based solely on relatedness without a medical 
review as under Rule 16-10(B). 



Rule 16-10(b)(1), WCRP, provides that the insurer must have the docu-
mentation reviewed by a physician within 7 days of the completed request. 

Dr. Wong’s request for pre-authorization is his report of June 26, 2008. 
The report does clearly reflect Claimant’s  symptoms and his  diagnosis, and Dr. 
Wong does  recommend surgery for the diagnosis. However, the report contains 
no discussion as to whether the symptoms and diagnosis is related to the admit-
ted injury in June 2005. Under these circumstances, Insurer is  not required to 
submit documentation for a medical review under Rule 16-10(B), WCRP.

Claimant has failed to show by a preponderance of the evidence that In-
surer violated the rules by not timely submitting the matter for a medical review. 
Claimant’s request for a penalty is denied. 

Issues not determined by this order are reserved. 

WC 4-778-858 ES and Zurich:

3. Did Claimant sustain a compensable injury as a result of his employment 
for ES? 

An injured worker is required to prove by a preponderance of the evidence 
that the conditions for which he seeks medical treatment were proximately 
caused by an injury arising out of and in the course of the employment. Section 
8-41-301(1)(c), C.R.S. The injured worker must prove a causal nexus between 
the claimed disability and the work-related injury. Singleton v. Kenya Corp., 961 
P.2d 571 (Colo.App. 1998).

Section 8-40-201(14), C.R.S., defines an occupational disease as "a dis-
ease which results  directly from the employment or the conditions under which 
work was performed, which can be seen to have followed as a natural incident of 
the work and as a result of the exposure occasioned by the nature of the em-
ployment, and which can be fairly traced to the employment as a proximate 
cause and which does not come from a hazard to which the worker would have 
been equally exposed outside of the employment." The claimant has the burden 
that the alleged occupational disease was caused, aggravated or accelerated by 
the Claimant's  employment or working condition. Wal-Mart Stores, Inc. v. ICAO, 
989 P.2d 251 (Colo.App. 1999). Once the claimant establishes a causal connec-
tion between employment and his disability, the burden shifts to the respondents 
to prove a non-work-related cause of the disease. Masdin v. GardnerDenver-
Cooper Industries, Inc., 689 P.2d 714 (Colo.App. 1984). Occupational diseases 
are injuries that are not due to an accident but instead result from the conditions 
of employment over a period of time. Campbell v. IBM Corp., 867 P.2d 77 ( 
Colo.App. 1993). An occupational disease is compensable if employment condi-
tions act upon an employee's pre-existing weakness or hypersensitivity to pro-
duce a disabling condition which would not have existed absent the employment 
conditions. Denver v. Hansen, 650 P.2d 1319 (Colo.App. 1982).



Claimant began work for ES in early December 2007. Shortly after begin-
ning work his symptoms increased. Claimant denied working beyond his restric-
tions, but the job description did require lifting beyond those restrictions. It is 
found that Claimant’s work at ES was beyond his restrictions. 

The hearing testimony of Dr. Douthit is credible and persuasive. It has 
been established by a preponderance of the evidence that the conditions of 
Claimant’s employment with ES acted upon Claimant’s pre-existing condition and 
resulted in a need for medical treatment and disability. Claimant suffered an oc-
cupational disease as a result of his employment with ES. The claim is compen-
sable. 

Claimant continued to work for ES until he walked off the job on February 
15, 2008, after receiving a Formal Written Performance Warning. Claimant was 
responsible for the termination of his  employment. The resulting wage loss is  not 
attributable to the compensable injury. Section 8-42-103(g), C.R.S. Claimant later 
obtained and ended three other jobs. Claimant has not shown that any of his 
later wage loss was due to a worsened condition so as to reestablish that the 
wage loss was  the result of the injury rather than the termination. See Anderson 
v. Longmont Toyota Inc., 102 P.3d 323 (Colo. 2004). Claimant’s  request for tem-
porary disability benefits is denied. 

The issue of a fifty percent reduction is  benefits under Section 8-42-
112(1)(d), C.R.S., is not reached because no indemnity benefits  is due under this 
order at this time. 

Claimant did not report the injury to ES until November 13, 2008. The 
treatment he received prior to November 13, 2008, was  not from an authorized 
provider in this  claim. Zurich is not liable for the costs of any medical care Claim-
ant received before November 13, 2008. Section 8-43-404(5), C.R.S. Insurer is 
liable for the care Claimant may receive in the future from an authorized provider 
if that care is reasonably needed to cure and relieve Claimant from the effects of 
the occupational disease. 

Issues not determined by this order are reserved. 

ORDER

 It is therefore ordered that:

WC 4-657-210 RT and Mid-Century Insurance:

1. Mid-Century is not liable for the surgery recommended by Dr. Wong.
2. Claimant’s request for a penalty for a violation of Rule 16, WCRP is denied. 

WC 4-778-858 ES and Zurich American Insurance Co.:

4. The claim is compensable. 



5. Claimant’s request for temporary disability benefits is denied. 
6. Claimant’s request for medical benefits prior to November 13, 2008, is denied. 

DATED: September 3, 2009

Bruce C. Friend, Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-728-940

ISSUES

 1. Whether Claimant has established by a preponderance of the evi-
dence that she suffered a compensable lower back injury on June 26, 2007 dur-
ing the course and scope of her employment with Employer.

2. Whether Claimant has demonstrated by a preponderance of the 
evidence that she is  entitled to receive authorized medical treatment that is rea-
sonable and necessary to cure and relieve the effects of an industrial injury.

3. A determination of Claimant’s Average weekly Wage (AWW).

4. Whether Claimant has proven by a preponderance of the evidence 
that she is entitled to receive Temporary Total Disability (TTD) benefits for the pe-
riod July 7, 2007 until terminated by statute.

FINDINGS OF FACT

 1. Claimant worked for Employer as  a deli manager. She was  em-
ployed full-time and earned $18.00 per hour.

 2. Claimant testified that on June 26, 2007 she slipped and fell on a 
wet floor behind the deli counter. She had been placing dishes in a dishwasher 
that was leaking water. Claimant reported that she landed flat on her back and 
may have lost consciousness. She noted that she injured her lower back and up-
per right leg in the slip and fall. Claimant also experienced a headache.

3. Claimant’s coworker -A- explained that on June 26, 2007 she heard 
Claimant scream and saw Claimant on the floor in a puddle of water near the 
dishwasher. Ms. -A- remarked that there was frequently water in front of the 
dishwasher and she mopped up the water after the June 26, 2007 incident.

4. Employer’s  Second Assistant Store Manager -B- stated that she 
investigated the June 26, 2007 accident. She examined the floor behind the deli 
counter, took photographs and visited Claimant in a Starbuck’s store within Em-



ployer’s  facility after the incident. Ms. -B- did not observe anything unusual on 
Claimant’s head and noted that Claimant’s clothes were dry.

5. Employer’s  Assistant Store Manager -C- examined the area near 
Claimant’s fall. She took pictures of the deli floor and noticed a small amount of 
water near the dishwasher. Ms. -C- checked the mop in the area and determined 
that it was dry.

 6. Employer’s  Store Manager -D- explained that Claimant did not work 
for the four days prior to June 26, 2007 because she was moving into an apart-
ment. During Claimant’s days  off, several deli workers called in sick and Ms. -D- 
required help in the deli. Although Ms. -D- tried repeatedly to contact Claimant, 
she was  unsuccessful. When Claimant returned to work on June 26, 2007 Ms. 
-D- confronted Claimant about her absence. Ms. -D- advised Claimant that her 
department was a mess and remarked that a manager’s duties included some-
times working during scheduled days off.

 7. Ms. -D- spoke with Claimant while she was in the Starbucks store 
after the June 26, 2007 accident. Claimant told Ms. -D- that she did not require 
medical treatment. Ms. -D- testified that when she reviewed a surveillance video 
of the incident, it appeared that Claimant sat down rather than fell. She com-
mented that there was no quick motion indicative of a slip and fall and Claimant 
merely sunk behind the deli counter out of view.

8. Following the incident, Claimant climbed two flights  of stairs to her 
storage locker. She was required to bend in order to access her bottom locker 
and obtain her purse.

 9. On June 27, 2007 Claimant called Employer and requested medical 
treatment. Employer directed her to the General Care Clinic. Brian Thompson, 
M.D. prescribed bed rest for two days. On June 29, 2007 Claimant was released 
to light duty after no improvement. Her restrictions included no lifting, carrying, 
pushing or pulling.

10. Claimant subsequently returned to modified duty employment. The 
light duty consisted of selling popsicles to raise money for cancer research. 
However, Claimant was unable to continue working in a standing position be-
cause her right leg was “giving out.”

 11. On July 6, 2007 Claimant returned to Dr. Thompson for an evalua-
tion. He assigned additional restrictions of only sedentary work.

 12. Claimant reported her new restrictions to Employer. Employer was 
unable to accommodate her restrictions and she was placed on leave pursuant to 
the Family Medical Leave Act (FMLA).



13. On July 17, 2007 Respondent filed a Notice of Contest regarding 
the June 26, 2007 incident. Dr. Thompson thus no longer provided medical 
treatment to Claimant.

14. On July 17, 2007 Claimant obtained medical care from E. Jeffrey 
Donner, M.D. She had been receiving medical treatment from Dr. Donner since 
February 2006 for a chronic, degenerative lower back condition. On February 9, 
2006 Dr. Donner reported that Claimant suffered from chronic back pain that had 
worsened over the past two years and required four to six Vicodin each day. He 
characterized Claimant’s pain as an aching sensation at the lumbosacral junction 
with aching and burning at the right buttock. Dr. Donner noted that Claimant had 
completed physical therapy, used a variety of medications and visited a number 
of medical providers. He summarized her condition as “progressive back and 
right buttock pain most consistent with a degenerative facet and disc disease 
from L4 to S1.” He noted that her symptoms were significant and interfered with 
her normal daily activities.

15. During Claimant’s July 17, 2007 visit Dr. Donner commented that 
she suffered from chronic, progressive back pain and a “degenerative spondy-
lolisthesis at L4-5.” He noted that Claimant was unable to tolerate her pain any 
longer and recommended a repeat MRI scan. After the completion of diagnostic 
studies Dr. Donner planned to discuss surgical options with Claimant.

16. On August 16, 2007 Claimant again visited Dr. Donner for an ex-
amination. Dr. Donner reviewed Claimant’s lumbar MRI scan and remarked that 
Claimant “has desiccation at L5-S1 and L3-4 as  well as a grade-I degenerative 
L4-5 spondylolisthesis with marked facet arthropathy.” He characterized Claim-
ant’s condition as “chronic back pain and spondylolisthesis with intermittent right 
leg pain and numbness.”

17. On October 17, 2007 Claimant returned to Dr. Donner for an 
evaluation. He reviewed Claimant’s  discography and stated that it revealed annu-
lar tears above and below her spondylolisthesis at L4-5. He reiterated that 
Claimant suffered from “chronic progressive disabling back pain consistent with 
degenerative disc disease at L3-4 and L5-S1 and a degenerative spondylolisthe-
sis  at L4-5.” Dr. Donner commented that Claimant would require surgery consist-
ing of a three-level decompression and fusion. 

18. On January 7, 2008 Claimant underwent a three-level fusion repair 
for her back condition. After Claimant’s  surgery she continued to report significant 
pain, numbness and weakness in her right leg as well as  generalized lower back 
pain. Because of her condition, Claimant did not return to work for Employer. 

19. On March 31, 2008 Taschoff J. Bernton, M.D. conducted an inde-
pendent medical evaluation of Claimant. He subsequently reviewed additional 
medical records and issued a report on May 27, 2008. Dr. Bernton concluded “it 
is  not medically reasonable to determine that the reported slip and fall is  the 



cause of [Claimant’s] further back pain progression and need for surgery.” He 
commented that Claimant’s condition was clearly progressing prior to her slip and 
fall and her necessity for continued treatment was not materially different from 
the care that would have been required if the slip and fall had not occurred. 
Therefore, Claimant’s need for back surgery was the result of her underlying de-
generative condition.

 20. Dr. Bernton also testified at the hearing in this matter. He reiterated 
his opinion that Claimant’s June 26, 2007 slip and fall did not alter her course of 
treatment, change her work status or cause her need for back surgery. Dr. Bern-
ton explained that his  opinion was based on an evaluation of her medical treat-
ment before and after her slip and fall and a consideration of her MRI scans, pain 
medications and pain levels. He remarked that on June 25, 2006 Claimant was 
experiencing symptoms that included deep aching and sharp pain in the lumbar 
area of her left leg. Claimant received medications  that included 60 milligrams of 
Avinza and six Percocet each day. Dr. Bernton noted that Claimant’s pain medi-
cations increased in October 2006, December 2006, February 2007 and April 
2007. He explained that, in the period preceding Claimant’s  slip and fall, she ex-
perienced increasingly worsening back pain that required significant narcotic 
dosage. Dr. Bernton summarized that Claimant had a marked increase in her 
pain medications prior to the slip and fall but her pain medications then stabilized 
until after her three-level fusion.

 21. Dr. Bernton remarked that MRI scans revealed that Claimant’s un-
derlying degenerative condition did not change as  a result of her June 26, 2007 
slip and fall. In comparing an MRI scan that preceded the slip and fall and one 
that was  taken after the incident, Dr. Bernton stated that the changes were con-
sistent with a “degenerative arthritic process.” Notably, Claimant’s July 27, 2007 
MRI was negative for any “acute lumbar disc protrusion or extrusion.” Although 
Claimant’s MRI revealed a number of abnormalities, the MRI did not reflect any 
acute changes  as a result of a slip and fall. Moreover, because of Claimant’s de-
generative condition, she had discussed the possibility of a two-level surgical fu-
sion with her medical providers  approximately one year before her slip and fall. 
Dr. Bernton summarized that Claimant suffered from a long history of chronic 
lumbar pain because of a lumbar spinal stenosis that constituted a worsening 
progressive condition. Claimant therefore did not experience a fundamental 
change in her underlying condition as a result of her slip and fall. Finally, Dr. 
Bernton noted that Claimant would have required a three-level surgical fusion re-
gardless of whether she had slipped and fallen on June 26, 2007.

22. Claimant has failed to establish that it is  more probably true than 
not that she suffered a lower back injury during the course and scope of her em-
ployment with Employer on June 26, 2007. Although Claimant experienced an 
incident in the deli while working for Employer on June 26, 2007, her employment 
did not aggravate, accelerate, or combine with her pre-existing condition to pro-
duce a need for medical treatment. The record is replete with evidence that 



Claimant suffered an extensive history of chronic, degenerative lower back 
problems. More than a year prior to Claimant’s work incident Dr. Donner charac-
terized her condition as progressive back and right buttock pain that was consis-
tent with degenerative disc disease from L4 to S1. He noted that her symptoms 
were significant and interfered with her normal daily activities. Subsequent to the 
June 26, 2007 incident Dr. Donner reiterated that Claimant suffered from “chronic 
progressive disabling back pain consistent with degenerative disc disease at L3-
4 and L5-S1 and a degenerative spondylolistheis at L4-5.” Claimant subse-
quently underwent three-level fusion surgery for her condition on January 7, 
2008.

23. The persuasive reports and testimony of Dr. Bernton also reflect 
that Claimant’s June 26, 2007 slip and fall did not cause an aggravation of her 
pre-existing condition. He explained that his  opinion was based on an evaluation 
of her medical treatment before and after her slip and fall and a consideration of 
her MRI scans, pain medications  and pain levels. Dr. Bernton commented that 
Claimant’s condition was clearly progressing prior to her slip and fall and her ne-
cessity for continued treatment was not materially different from the medical 
treatment she would have required if the slip and fall had not occurred. He ex-
plained that, in the period preceding Claimant’s slip and fall, she experienced 
worsening back pain that required a marked increase in narcotic dosage. After 
the slip and fall, Claimant’s medications stabilized until her three-level fusion. Fi-
nally, MRI scans  revealed that Claimant’s underlying degenerative condition did 
not change as  a result of her June 26, 2007 slip and fall. Instead, MRI’s  before 
and after the slip and fall revealed changes consistent with a “degenerative ar-
thritic process” and did not reflect any acute lumbar disc protrusions or extru-
sions. Claimant’s need for medical treatment was  thus not caused by the aggra-
vation of a pre-existing condition while working for Employer but was more likely 
caused by the natural progression of her chronic back condition.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation. §8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. §8-42-101, C.R.S. A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts  in a Workers' Com-
pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' Com-
pensation case is decided on its merits. §8-43-201, C.R.S.



2. The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

 4. For an injury to be compensable under the Act, it must “arise out of” 
and “occur within the course and scope” of employment. Price v. Industrial Claim 
Appeals Office, 919 P.2d 207, 210 (Colo. 1996). Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the 
evidence before any compensation is  awarded. § 8-41-301(1)(c) C.R.S.; Faulk-
ner v. Industrial Claim Appeals Office,12 P.3d 844, 846 (Colo. App. 2000). The 
question of causation is generally one of fact for determination by the ALJ. 
Faulkner, 12 P.3d at 846.

 5. A pre-existing condition or susceptibility to injury does not disqualify 
a claim if the employment aggravates, accelerates, or combines with the pre-
existing condition to produce a need for medical treatment. Duncan v. Industrial 
Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004). However, when a 
claimant experiences symptoms while at work, it is for the ALJ to determine 
whether a subsequent need for medical treatment was caused by an industrial 
aggravation of the pre-existing condition or by the natural progression of the pre-
existing condition. In re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has failed to establish by a preponderance of 
the evidence that she suffered a lower back injury during the course and scope of 
her employment with Employer on June 26, 2007. Although Claimant experi-
enced an incident in the deli while working for Employer on June 26, 2007, her 
employment did not aggravate, accelerate, or combine with her pre-existing con-
dition to produce a need for medical treatment. The record is replete with evi-
dence that Claimant suffered an extensive history of chronic, degenerative lower 
back problems. More than a year prior to Claimant’s work incident Dr. Donner 
characterized her condition as progressive back and right buttock pain that was 
consistent with degenerative disc disease from L4 to S1. He noted that her symp-
toms were significant and interfered with her normal daily activities. Subsequent 
to the June 26, 2007 incident Dr. Donner reiterated that Claimant suffered from 
“chronic progressive disabling back pain consistent with degenerative disc dis-
ease at L3-4 and L5-S1 and a degenerative spondylolistheis  at L4-5.” Claimant 



subsequently underwent three-level fusion surgery for her condition on January 
7, 2008.

 7. As found, the persuasive reports  and testimony of Dr. Bernton also 
reflect that Claimant’s  June 26, 2007 slip and fall did not cause an aggravation of 
her pre-existing condition. He explained that his opinion was based on an evalua-
tion of her medical treatment before and after her slip and fall and a considera-
tion of her MRI scans, pain medications and pain levels. Dr. Bernton commented 
that Claimant’s condition was clearly progressing prior to her slip and fall and her 
necessity for continued treatment was not materially different from the medical 
treatment she would have required if the slip and fall had not occurred. He ex-
plained that, in the period preceding Claimant’s slip and fall, she experienced 
worsening back pain that required a marked increase in narcotic dosage. After 
the slip and fall, Claimant’s medications stabilized until her three-level fusion. Fi-
nally, MRI scans  revealed that Claimant’s underlying degenerative condition did 
not change as  a result of her June 26, 2007 slip and fall. Instead, MRI’s  before 
and after the slip and fall revealed changes consistent with a “degenerative ar-
thritic process” and did not reflect any acute lumbar disc protrusions or extru-
sions. Claimant’s need for medical treatment was  thus not caused by the aggra-
vation of a pre-existing condition while working for Employer but was more likely 
caused by the natural progression of her chronic back condition.

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

Claimant’s request for Workers’ Compensation benefits is  denied and dis-
missed.

DATED: September 3, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-719

ISSUES

¬ Did claimant prove by a preponderance of the evidence that he sustained an oc-
cupational disease type injury arising out of the course and scope of his employment?



¬ Did claimant prove by a preponderance of the evidence that he is entitled to 
medical and temporary disability benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the fol-
lowing findings of fact:

1. Employer operates a public transportation system. Claimant began working for 
employer as a probationary bus driver in June of 2008. Claimant's date of birth is Octo-
ber 14, 1946; his age at the time of hearing was 62 years. Because of intractable lower 
back pain, claimant has been unable to return to work at employer since Friday, Sep-
tember 26, 2008. Claimant contends he sustained an occupational disease arising out 
of a hazard of his employment because his back pain is unrelated to a discrete or acute 
work-related event. Employer contends that claimant’s disability is a result of the natural 
progression of the underlying disease process in his lumbar spine. 
2. Claimant has a rheumatoid arthritis disease process for which he has been re-
ceiving infusions of Remicade since 2002. Claimant also has diffuse, severe osteoporo-
sis, osteopenia, and osteoarthritis. And claimant has chronic, 25-plus-year history of 
smoking cigarettes.
3. As a probationary driver, claimant was assigned various routes to drive. Accord-
ing to claimant, most of the driver’s seats in the buses were out of adjustment and 
needed replacing. On August 22, 2008, claimant drove an AB Route, which involved 2 
trips to Denver International Airport. The AB Route included numerous stops where 
claimant was required to help passengers load and unload luggage in the luggage com-
partment of the bus. Claimant stated that he had to help load some 70 to 80 pieces of 
luggage each direction on the AB Route. Claimant drove the AB Route to DIA a total of 
6 shifts during his tenure as a driver for employer, including August 28th, September 5th, 
September 9th, September 11th, and September 12th. The Judge infers from the testi-
mony of claimant and his wife that they believe that the activity of loading and unloading 
luggage on the AB Route was a hazard of claimant’s employment that caused him to 
develop lower back pain. Claimant was unable to relate the development of his lower 
back pain to a discrete or acute incident or event at work. 
4. On September 29, 2008, claimant sought medical attention from Christopher E. 
Ricca, M.D., for sinus congestion and worsening lower back pain. Claimant reported to 
Dr. Ricca that his back pain increased after riding his bicycle 3 days earlier. On physical 
examination of claimant’s lower back, Dr. Ricca found mild tenderness of the paraspinal 
muscles.
5. Claimant testified that he had lower back pain before riding the bicycle, but that 
riding increased his pain. Claimant bought the recumbent bicycle because he thought 
riding it would improve his arthritis symptoms. Claimant says he only rode the bike for 5 
to 10 minutes before learning it was not for him. Although at hearing claimant minimized 
the importance of this history to the development of his symptoms, he thought it signifi-
cant enough to report to Dr. Ricca on September 29th. More importantly, Dr. Ricca 



deemed the bicycle riding incident medically significant to claimant’s history of develop-
ing symptoms. 
6. Dr. Ricca referred claimant for a magnetic resonance imaging (MRI) scan of his 
lumbar spine on October 4, 2008. Dr. Ricca discussed the MRI results with claimant on 
October 6, 2008. Dr. Ricca wrote:
a. I strongly believe that this issue was caused by [claimant’s] activity at his work-
place. He was lifting heavy bags prior to the onset of his symptoms. I suspect his rheu-
matoid arthritis has exacerbated the symptoms.
7. Dr. Ricca’s opinion here is equivocal: It is unclear what “issue” Dr. Ricca believes 
was caused by work activity and what role his rheumatoid arthritis plays in exacerbating 
his symptoms. Dr. Ricca recommended claimant follow up with workers’ compensation. 
8. On October 10, 2008, Dr. Ricca noted claimant’s symptoms more involved radi-
culopathy in his lower extremities than lower back pain. Dr. Ricca referred claimant to 
Orthopedic Surgeon Gary Ghiselli, M.D., who evaluated him on October 14, 2008. 
Claimant reported to Dr. Ghiselli that his back symptoms worsened without any inciting 
incident or specific injury. Claimant noted to Dr. Ghiselli that he had been performing in-
creased driving and lifting heavy bags while working for employer. Dr. Ghiselli observed 
claimant displaying significant pain behaviors, including riding in a wheelchair. Dr. Ghis-
elli read the MRI as showing a degenerative disease process in claimant’s lumbar 
spine, including slight spondylolisthesis at the L4-5 level, mild disk degeneration at the 
L3-4 level, and moderate disk protrusion at the L5-S1 level, with posterior displacement 
of the left S1 nerve root. Dr. Ghiselli diagnosed multifactorial symptom complex with 
significant pain behaviors. Dr. Ghiselli recommended conservative management, includ-
ing epidural steroid injection (ESI) therapy. 
9. Dr. Ghiselli referred claimant to Ronald S. Hattin, M.D., who administered an ESI 
on October 16, 2008. Claimant reported the following history to Dr. Hattin: Claimant’s 
symptoms initially began in his right-sided lower back some two months earlier while 
driving a bus for employer; over the following two weeks, he experienced increasing 
pain radiating into the right greater than left lower extremity; and, around the end of 
September, he violently sneezed, causing symptoms of acute, severe pain in both lower 
extremities. Claimant rated his pain at 8 on a scale of 0 to 10, worse with sitting than 
standing. Dr. Hattin noted that claimant’s MRI scan strikingly showed severe bilateral 
foraminal stenosis at the L4-5 and L5-S1 levels due to a combination of disk bulging, 
posterior ligamentum flavum buckling, and facet joint arthropathy from his degenerative 
arthritic process. Dr. Hattin attributed claimant’s symptoms to chronic degenerative 
changes at the L4-5 and L5-S1 levels.
10. Dr. Hattin administered a repeat ESI on November 4, 2008. Claimant reported to 
Dr. Hattin that the first ESI completely resolved his right leg pain. The second ESI re-
duced claimant’s residual left leg pain.
11. At employer’s request, Henry J. Roth, M.D., performed an independent medical 
evaluation of claimant and examined him on January 27, 2009. Dr. Roth testified as an 
expert in the area of Physical and Occupational Medicine. Dr. Roth has taught other 
physicians how to analyze medical causation and is an expert in the area of assessing 
medical causation.
12. On February 4, 2009, Dr. Ghiselli performed surgery upon claimant’s lumbar 
spine: A decompression with microdiskectomy at the L4-5 and L5-S1 levels, and a left 



sided fusion of the L4-5 level, using bone graft material. Crediting his testimony, claim-
ant’s surgical result has been very successful in alleviating his symptoms.
13. Dr. Ghiselli testified as an expert in the area of Orthopedic Surgery. Dr. Ghiselli 
had not reviewed records of claimant’s past medical treatment. The Judge credits Dr. 
Ghiselli’s testimony in finding the surgery reasonable and necessary in light of claim-
ant’s presenting symptoms. Dr. Ghiselli’s surgical exploration revealed no problem with 
claimant’s bone density. Dr. Ghiselli however observed evidence of rheumatoid arthritis 
during surgery. Dr. Ghiselli testified that, by history, claimant was unable to tie his symp-
toms to any specific injury. According to Dr. Ghiselli, claimant’s activity of lifting luggage 
at employer possibly could contribute to symptoms from disk protrusion; similarly, riding 
the bicycle or sneezing could aggravate his underlying arthritic process or could con-
tribute to his symptoms. Crediting Dr. Ghiselli’s medical opinion, any one of these activi-
ties is a possible cause of exacerbating claimant’s underlying arthritic process. 
14. The Judge finds that Dr. Ghiselli’s testimony falls short of providing a medically 
probable cause of claimant’s symptoms that is exogenous to the underlying disease 
process itself. In this respect, Dr. Ghiselli’s testimony is consistent with the testimony of 
Dr. Roth.
15. The Judge credits Dr. Roth’s testimony in finding the following: There is no medi-
cal record history of claimant experiencing an onset of lower back symptoms in associa-
tion with his work at employer. Claimant instead has an underlying degenerative dis-
ease process in his lumbar spine that he was genetically predisposed to develop and 
that is consistent with his age of 62 years. The underlying disease process is erosive to 
the ligaments and bony structures of claimant’s lumbar spine. Claimant has a similar 
disease process in his cervical spine. Claimant’s underlying disease process has been 
accelerated by his metabolic syndrome, including his diabetes, cholesterol, and hyper-
tension, which disrupts blood supply and causes oxygen starvation to the structures of 
his lumbar spine. In addition, claimant’s rheumatoid arthritis disease is an inflammatory 
condition, which contributes to the destructive and erosive degeneration of the struc-
tures of his lumbar spine. And claimant’s habit of tobacco dependency has further ac-
celerated the underlying disease process in his lumbar spine. Claimant’s underlying 
spine disease has progressed to the stage where his symptoms are typical for the dis-
ease, spontaneous, and unrelated to any exogenous event. Because of the progression 
of his spine disease, claimant is intolerant of activity, such as, luggage handling. Claim-
ant’s underlying spine disease is the medical cause of his need for treatment. Because 
the MRI findings demonstrate the absence of any acute change to the anatomy of 
claimant’s disks or osteoarthritis, it is medically improbable that claimant’s work activity 
caused any change to the anatomy of his lumbar spine. Instead, the natural progression 
of claimant’s underlying spine disease, and not his work activity at employer, likely 
caused his symptoms and presentation. 
16. Claimant failed to show it more probably true than not that the hazards of his 
employment caused, intensified, or, to a reasonable degree, aggravated claimant’s un-
derlying spine disease. Although claimant associates the onset of his symptoms to han-
dling luggage while driving the AB Route on 6 of his shifts in August and September of 
2008, the Judge has credited the medical opinion of Dr. Roth in finding it more probably 
true that the natural progression of claimant’s underlying spine disease, and not his 



work activity, proximately caused his need for medical treatment and his resulting dis-
ability. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant argues he has proven by a preponderance of the evidence that 
he sustained an occupational disease type injury arising out of the course and 
scope of his employment. The Judge disagrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disabil-
ity and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra. Claimant shoulders 
the burden of proving by a preponderance of the evidence that his injury arose 
out of the course and scope of his  employment. Section 8-41-301(1), supra; see 
City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985). A preponderance of the evi-
dence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 
P.2d 792 (1979). The facts in a workers' compensation case must be interpreted 
neutrally, neither in favor of the rights  of claimant nor in favor of the rights of re-
spondents. Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the tes-
timony and actions; the motives  of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). A Workers' 
Compensation case is decided on its  merits. Section 8-43-201, supra. The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000).

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause. 
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993). "Occupational dis-
ease" is defined by §8-40-201(14), supra, as:
 

[A] disease which results directly from the employment or the condi-
tions under which work was performed, which can be seen to have 
followed as  a natural incident of the work and as a result of the ex-
posure occasioned by the nature of the employment, and which 



can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker 
would have been equally exposed outside of the employment. 

(Emphasis added).

This  section imposes additional proof requirements beyond that required 
for an accidental injury by adding the "peculiar risk" test; that test requires that 
the hazards associated with the vocation must be more prevalent in the work 
place than in everyday life or in other occupations. Anderson v. Brinkhoff, 859 
P.2d 819 (Colo. 1993). The existence of a preexisting condition does not defeat a 
claim for an occupational disease. Id. A claimant is  entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate 
the disability for which compensation is sought. Id. Where there is no evidence 
that occupational exposure to a hazard is a necessary precondition to develop-
ment of the disease, the claimant suffers  from an occupational disease only to 
the extent that the occupational exposure contributed to the disability. Id. Once 
claimant makes such a showing, the burden shifts to respondents to establish 
both the existence of a non-industrial cause and the extent of its contribution to 
the occupational disease. Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 
1992).

Here, the Judge found claimant failed to show it more probably true than 
not that the hazards of his employment caused, intensified, or, to a reasonable 
degree, aggravated claimant’s underlying spine disease. Claimant thus failed to 
prove by a preponderance of the evidence that he sustained compensable occu-
pational disease type injury.

As found, claimant associates the onset of his symptoms to handling lug-
gage while driving the AB Route on 6 of his shifts while working for employer in 
August and September of 2008. The Judge however credited the medical opinion 
of Dr. Roth in finding it more probably true that the natural progression of claim-
ant’s underlying spine disease, and not his work activity at employer, proximately 
caused his need for medical treatment and his resulting disability.

The Judge concludes that claimant’s claim for workers’ compensation 
benefits under the Act should be denied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant’s claim for workers’ compensation benefits under the Act 
is denied and dismissed.



2. This  decision of the Judge is final, unless a Petition to Review this 
decision is filed within twenty (20) days from the date this  decision is served. 
Section 8-43-301(2), C.R.S. Pursuant to the June 15, 2007, delegation of the Di-
rector of the Division of Workers' Compensation, the Petition to Review shall be 
filed with the Office of Administrative Courts, 633 17th Street, Suite 1300, Den-
ver, Colorado 80202. See Rule 26, OACRP for further information regarding the 
procedure to be followed when filing a Petition to Review.

DATED: _Sept 2, 2009_

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-655-387

ISSUES

On remand, ICAP directs consideration of the following issues.

1. Whether penalties should be assessed against the Employer; and 

2. Whether the imposition of penalties against the Employer is time-barred.

 FINDINGS OF FACT

Having considered the evidence presented at hearing and the ICAP May 
27, 2009, Final Order, the following Findings of Fact are entered.

1. Claimant suffered a compensable injury on April 1, 2005, when he 
fell off a roof while working for the Employer. The Employer was insured by the 
Insurer at the time of the injury.

2. The Employer became aware that Claimant’s injuries would cause 
lost time from work or permanent impairment by April 6, 2005.

3. On April 15, 2005, Claimant was restricted from the use of his  right 
arm by his treating physician, which prevented him from performing his usual 
employment. Claimant underwent surgery on his shoulder as a result of this work 
injury on April 21, 2005. The Employer was made aware of the severity of Claim-
ant’s injuries in April 2005.



4. Claimant filed a worker’s claim for compensation on June 29, 2005, 
incorrectly naming Sapphire Custom Homes, Inc. as the employer and identifying 
this  Employer as the “other employer.” This  worker’s  claim for compensation did 
not perfect Claimant’s claim against this Employer since it did not properly name 
it as a party. 

5. After the Claimant learned that the Employer was insured on the 
date of Claimant’s  injury, Claimant filed a worker’s  claim for compensation prop-
erly naming the Employer on February 4, 2008. The Employer never filed a first 
report of injury. The Insurer filed its Notice of Contest on February 21, 2008.

6. Claimant requested penalties against the Employer on March 31, 
2008, when Claimant filed his first application for hearing listing penalties as an 
issue. 

7. The Employer became aware of a lost time or permanently impair-
ing injury in April 2005, when Claimant was restricted from using his right arm on 
April 15, 2005. In April 2005, Claimant and the Employer are found to have been 
aware that Claimant suffered an injury causing permanent impairment or loss 
time from work. Under Section 8-43-101(1), the Employer had a duty to file a re-
port of injury with the Division of Workers’ Compensation within 10 day of when it 
had notice or knowledge that Claimant had a permanently impairing or lost-time 
injury. 

8. The Employer had a duty under Section 8-43-101 to file a first re-
port of injury with the Division in May 2005. 

9. For purposes of Section 8-43-304(5), C.R.S., it is found that by May 
2005, Claimant knew or reasonably should have known that the Employer failed 
to file a timely first report of injury. The failure to timely file a first report of injury 
as required by Section 8-43-101(1) forms the basis of Claimant’s  claim for penal-
ties  under Section 8-43-304. Since Claimant filed a claim for penalties in 2008, 
Claimant’s claim for penalties  under Section 8-43-304 was  filed in excess of one 
year from the date that Claimant knew or reasonably should have known of the 
facts giving rise to the possible penalty. Accordingly, it is found that Claimant’s 
claim for penalties against the Employer is  time barred under Section 8-43-
304(5).

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions 
of Law are entered.

1. On remand, ICAP directs the ALJ to consider whether Claimant is 
entitled to an order awarding penalties against the Employer. 



2. Section 8-43-304(5) provides that a claim for penalties under this 
section must be filed with the director or ALJ within one year after the date that 
the requesting party, in this case Claimant, knew or reasonably should have 
known the facts giving rise to a possible penalty. 

3. The evidence established that Claimant knew or reasonably should 
have known the facts, which gave rise to the penalty under section 8-43-304, in 
May 2005. The evidence established that following Claimant’s  injury in April 2005 
he repeatedly advised the Employer of his condition. Thus, based on Claimant’s 
reports to the Employer, the Employer was aware that Claimant suffered a lost 
time or permanently impairing injury by April 2005. Under Section 8-43-101(1), 
the Employer was under an obligation to file a first report of injury within 10 days 
of knowledge that Claimant suffered a loss time or permanently impairing injury. 

4. By May 2005, when the Employer did not file a first report of injury, 
Claimant had a one-year period in which to seek penalties against the Employer. 
The evidence established that Claimant did not seek penalties  against the Em-
ployer until 2008 and thus the claim for penalties is time barred. 

ORDER

 It is therefore ordered that:

 Claimant’s claim for penalties under Section 8-43-304, C.R.S. is barred 
under Section 8-43-304(5) because it was requested in excess of one year from 
the date Claimant knew or reasonably should have known the facts giving rise to 
the possible penalty.

All matters not determined herein are reserved for future determination.

DATED: September 9, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-331-925

ISSUES

 Whether Claimant has proven by a preponderance of the evidence that he 
is  entitled to a general award of medical benefits after maximum medical im-
provement and for the specific treatments  as recommended by Julie Henderson, 
N.P.



 Whether Claimant is  entitled to an award of disfigurement benefits for 
scarring from burns to parts of the body normally exposed to public view and 
whether such scars are extensive.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted compensable injury on March 27, 
2009 while employed for Employer. On that day, Claimant was working on a pipe 
and was scalded with 180 degree water when the pipe came loose and sprayed 
Claimant with hot water.

 2. Following the injury, Claimant was seen in the emergency depart-
ment at University of Colorado Health Sciences Center. Claimant was noted to 
have partial and deep partial thickness burns to his  lower abdomen below the 
umbilicus, penis, bilateral upper thighs and left ankle. Claimant remained an in-
patient at University Hospital from March 27 through March 31, 2009. Upon dis-
charge, Claimant was instructed to follow up with the Burn Clinic.

 3. After discharge from University Hospital Claimant was referred to 
Dr. Jeffrey Hawke, M.D. for additional treatment. Dr. Hawke evaluated Claimant 
on April 7, 2009. Dr. Hawke directed Claimant to continue with burn care through 
the University Burn Center.

 4. Claimant was evaluated by Julie Henderson, N.P., a nurse practi-
tioner, at the University Burn Center on April 6, 2009. Claimant continued to fol-
low up with Nurse Practitioner Henderson for treatment on April 13, April 20, and 
April 27, 2009. At the visit of April 20, 2009 Nurse Practitioner Henderson noted 
that Claimant was using Doxepin to control the itching of the burn areas. Claim-
ant was last seen by Nurse Practitioner Henderson on April 27, 2009. 

 5. Claimant was evaluated by Dr. Hawke on May 13, 2009. Dr. Hawke 
noted that Claimant reported that his  skin itched when it was dry and that Claim-
ant continued to use Doxepin “when it really itches”. Dr. Hawke placed Claimant 
at maximum medical improvement and released Claimant to return to work full-
duty.

 6. Dr. Hawke completed a WC M-164 Physician’s  Report of Worker’s 
Compensation Injury dated May 13, 2009. In that report, Dr. Hawke stated that 
maintenance care after MMI (maximum medical improvement) was not required.

 7. Since being placed at maximum medical improvement Claimant 
continues to experience prolonged itching in the areas  of the burns and uses 
Doxepin on a daily basis. Claimant finds  that use of the Doxepin relieves the itch-
ing for a 12-hour period of time. Claimant also uses a moisturizing lotion on the 
burn areas on a daily basis. Claimant’s testimony is credible.



 8. Julie Henderson is a Nurse Practitioner with 21 years of experience 
as a nurse. For 16 years Ms. Henderson has treated patients in the Burn Clinic at 
University Hospital, the majority of the time in an Intensive Care Unit setting. In 
the Burn Clinic Ms. Henderson follows all burn patients after discharge from the 
hospital for wound care, management of medications for the burn injuries and 
issues concerning rehabilitation from burn injuries. Ms. Henderson has prescrip-
tive authority to dispense prescription medications and has authorization from the 
DEA (Drug Enforcement Agency) to prescribe controlled substances.

 9. At the time Claimant was last evaluated by Nurse Practitioner 
Henderson on April 27, 2009 Claimant continued to have problems with itching of 
the burn areas and for this  reason, Henderson recommended Claimant continue 
to use Doxepin.

 10. Nurse Practitioner Henderson credibly testified that Claimant’s con-
tinued use of Doxepin for itching of the burn areas and a moisturizing lotion was 
reasonable and necessary. Future recommendations for use of a compression 
garment and possible scar revision surgery require further evaluation or consulta-
tion with a plastic surgeon and have not been addressed or recommended at this 
time.

 11. In the area of Claimant’s abdomen below the belt line and just 
above the pubic area Claimant has a burn scar measuring 2 inches in length by 1 
inch wide that is raised in appearance and darker in color than the surrounding 
skin. When Claimant goes swimming he will wear a swimsuit that on some occa-
sions will show this  area of his abdomen. The ALJ finds that this area of scarring 
is not an area normally exposed to public view.

 12. On Claimant’s left upper thigh is an area of burn scarring measuring 
3 inches in length and 3 ½ inches wide that is irregular in shape, raised in ap-
pearance and darker in color than the surrounding skin. This scar is  in an area 
normally exposed to public view.

 13. On Claimant’s  right upper thigh is an area of burn scarring measur-
ing 6 inches in length by 2 inches wide that is  oval shaped, smooth in appear-
ance and slightly darker in color than the surrounding skin. This scar is in an area 
normally exposed to public view.

 14. On Claimant’s left hand above the thumb is a dime-sized area of 
burn scar that is  slightly lighter in color than the surrounding skin. This scar is  in 
an area normally exposed to public view.

 15. On Claimant’s left lower leg around the shin is  an area of burn scar-
ring measuring 9 inches in length and 2 inches in width at the widest part that is 
irregular in shape, raised in appearance and darker in color than the surrounding 
skin. This scar is in an area normally exposed to public view.



 16. The testimony of Nurse Practitioner Henderson is credible and per-
suasive. Claimant has proven by a preponderance of the evidence that he re-
quires medical treatment after the date of maximum medical improvement to cure 
and relieve the effects  of his March 27, 2009 burn injuries. This treatment in-
cludes use of the medication Doxepin and use of a moisturizing lotion for the 
burn scars.

 17. The ALJ finds that Claimant’s scarring is extensive as it covers mul-
tiple, large areas of Claimant’s body and ranges from his thighs to his lower leg.

CONCLUSIONS OF LAW

18. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A pre-
ponderance of the evidence is that leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979). The facts in a Workers’ Compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the employer. 
Section 8-43-201, C.R.S., 2006. A Workers’ Compensation case is decided on its mer-
its. Section 8-43-201, supra. When determining credibility, the fact finder should con-
sider, among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). 

19. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s  testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the wit-
ness; whether the testimony has been contradicted; and bias, prejudice, or inter-
est. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2006).

20. The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant presents substantial evidence 
that future medical treatment will be reasonably necessary to relieve the effects 
of the injury or to prevent further deterioration of his condition. Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals 
Office, 916 P.2d 609 (Colo. App. 1995). An award for Grover medical benefits is 



neither contingent upon a finding that a specific course of treatment has been 
recommended nor a finding that claimant is  actually receiving medical treatment. 
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. 
App. 1999). The claimant must prove entitlement to Grover medical benefits by a 
preponderance of the evidence. Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915 
(Colo. App. 1993). An award of Grover medical benefits should be general in na-
ture, subject to Respondents’ right to contest compensability, reasonableness 
and necessity. Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 2003).

21. Section 8-42-108(2), C.R.S. provides:

If an employee sustains any of the following disfigurements, the di-
rector may allow up to eight thousand dollars as compensation to 
the employee in addition to all other compensation benefits pro-
vided in this article other than compensation allowed under subsec-
tion (1) of this section:

(a) Extensive facial scars or facial burn scars;
 (b) Extensive body scars or burn scars; or

(c) Stumps due to loss or partial loss of limbs.

22. “Extensive burn scars” are not defined in the Act. The common 
definition of “extensive” is “covering a large area; having a great range.” Cam-
bridge On-line Dictionary 2008. Applying this  common definition to section 8-42-
108(2), C.R.S., the Judge finds and concludes that Claimant’s burn scars to mul-
tiple areas of Claimants body are of sufficient size and number to be considered 
“extensive”. Considering the size, location, and general appearance of claimant’s 
disfigurement, the Judge finds and concludes that an award of $5,500 is appro-
priate. The Judge does not award any disfigurement for Claimant’s abdominal 
area scar as it is not in an area normally exposed to public view. Respondents’ 
argument that Claimant’s scarring is not extensive is not persuasive for the rea-
sons found above.

23. As found, Claimant has  proven by a preponderance of the evidence 
that he requires medical treatment after maximum medical improvement to re-
lieve the effects of his  injury or prevent future deterioration. Claimant continues  to 
require use of the medication Doxepin for itching of the burned areas and a mois-
turizing lotion for the scarring. Both are reasonable and necessary as established 
by the credible and persuasive testimony of Nurse Practitioner Henderson. Re-
spondents, somewhat strenuously, argue that because Nurse Practitioner 
Henderson is  not a physician and has not attended medical school her opinions 
should not be considered sufficient to support Claimant’s burden of proof. The 
ALJ disagrees. The ALJ is not aware of any authority, and Respondents do not 
cite to any, to support Respondents’ implicit argument that the opinion of a physi-
cian is required to prove the reasonableness or necessity for medical treatment. 
Respondents’ argument that Nurse Practitioner Henderson’s opinions should not 
be persuasive because they are not the opinions of a physician is  also not per-



suasive to the ALJ. Nurse Practitioner Henderson is a medical professional with 
significant experience in treating patients  with injuries such as Claimant’s. In ad-
dition, the authorized physician, Dr. Hawke, specifically directed Claimant to fol-
low up for treatment in the Burn Clinic, as Claimant did with Nurse Practitioner 
Henderson. Dr. Hawke’s statement in the M-164 report of May 13, 2009 that 
Claimant did not require maintenance treatment is not considered persuasive 
since it conflicts with Dr. Hawke’s own recognition at the time he evaluated 
Claimant on May 13, 2009 that Claimant continued to use Doxepin for itching. 
The ALJ declines to address the reasonableness or necessity of use of a com-
pression garment or future scar revision surgery as those treatments are not cur-
rently being recommended and would require future medical evaluation prior to 
them being considered.

ORDER

 It is therefore ordered that:

 Claimant is entitled to a general award of medical benefits after maximum 
medical improvement subject to Respondents’ right to contest the reasonable-
ness, necessity and causal relationship of requested treatment.

 Insurer shall pay for Claimant’s  medication Doxepin and for use of a mois-
turizing lotion so long as these remain reasonable, necessary and causally re-
lated to the compensable injury of March 27, 2009.

 Insurer shall pay Claimant $5,500 for disfigurement with credit for any pre-
vious amount of disfigurement benefits paid on account of this claim.

The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED: September 9, 2009

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-331-925

ISSUES



Whether Claimant is entitled to continuing medical benefits which are rea-
sonable, necessary and related to the work related injury he sustained on Janu-
ary 21, 1997.

Whether David Schneider, M.D. is an authorized treating physician.

Whether the surgery proposed by David Schneider, M.D. and Douglas 
Hemler, M.D. to Claimant’s right hip is reasonable, necessary and related to the 
Claimant’s January 21, 1997 injury.

Whether Insurer should be required to reimburse Claimant for mileage ex-
penses, the expenses of medications  prescribed by Dr. Hemler and the expenses 
for treatment by Dr. Hemler and Dr. Schneider related to the January 21, 1997 
injury.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant sustained a compensable injury to his low back, right hip and right 
lower extremity on January 21, 1997. Claimant completed a Workers’ Claim for Com-
pensation for the injury of January 21, 1997 stating that he was jumping off a truck and 
caught his jacket on a metal gate causing Claimant to fall and the gate to land on his 
back. Claimant stated that he had lower back pain, right hip pain, right leg pain, right 
knee pain and other physical and mental complaints.

2. Insurer filed a Final Admission of Liability dated July 20, 2000. The 
Final Admission admitted for “Grover Meds” as long as treatment is reasonable, 
necessary and related. “Grover Meds” refers to medical treatment to maintain an 
injured workers’ condition after maximum medical improvement.

3. Hearing was held in this  matter before ALJ David P. Cain on Janu-
ary 16, 2008. In an Order dated February 27, 2008 ALJ Cain found as fact that 
Dr. Wong was an ATP with respect to Claimant’s  January 21, 1997 injury and that 
Dr. Wong referred Claimant to Dr. Hemler. ALJ found that Dr. Hemler became an 
ATP by virtue of this referral and by virtue of Claimant proving entitlement to a 
change of physician to Dr. Hemler. The undersigned ALJ adopts ALJ Cain’s find-
ings as to Dr. Hemler’s status  as an ATP as law of the case. Dr. Douglas  Hemler 
is an ATP for Claimant’s January 21, 1997 injury.

4. Following the injury of January 21, 1997 Claimant was referred for 
physical therapy and received treatment at South Valley Physical Therapy. At a 
visit on April 15, 1997 Claimant was treated for right hip complaints. At a visit on 
April 22, 1997 Claimant complained of burning pain in his right hip.



5. On June 4, 1997 Claimant was evaluated by Dr. Kathy McCranie, 
M.D. Dr. McCranie noted symptoms of low back pain radiating into the right hip 
and that Claimant described his symptoms as primarily in the right hip and leg 
with a sharp pain in the hip area. Dr. McCranie recommended an X-ray of the 
right hip to rule out intrinsic injury to the right hip. In a report dated July 2, 1997 
Dr. McCranie noted that the X-ray of the right hip was within normal limits.

6. Claimant was  seen for a DIME by Dr. Alexander Jacobs, M.D. on 
February 4, 1999. Dr. Jacobs noted chief complaints  of bilateral back pain, near 
the lumbosacral region, radiating occasionally to the right hip and down the right 
leg. On physical examination Dr. Jacobs noted that range of motion testing of the 
right hip affected the right lumbosacral region.

7. On May 12, 1999 Claimant was evaluated by Dr. David Donaldson, 
M.D. Dr. Donaldson noted that Claimant complained of pain with internal/external 
rotation of the right hip on physical examination. Claimant was again seen by Dr. 
Donaldson on April 13, 2000 and at this time Claimant was still complaining of 
pain predominantly around the right hip.

8. Claimant was seen by Dr. Renee Shenoi, M.D. on April 9, 2007. Dr. 
Shenoi noted that Claimant continued to have low back and right leg symptoms 
in the hip and knee related to the injury of January 21, 1997. Dr. Shenoi had pre-
viously treated Claimant for the January 21, 1997 injury and for a non-work re-
lated motor vehicle accident on September 1, 2000 in which Claimant injured his 
neck and upper back. Claimant did not injury his right hip or aggravate this condi-
tion as a result of the September 1, 2000 motor vehicle accident.

9.  Although Claimant did not seek additional treatment for his low 
back and right leg problems from 2002 until September 2006, Claimant continued 
to experience low back and right lower extremity pain that he treated by use of 
the TNS unit and over-the-counter medications.

 10. Dr. Hemler evaluated Claimant on May 21, 2008. Dr. Hemler noted 
that Claimatn continued to report radiating pain into the right lower extremity also 
associated with right hip pain. Dr. Hemler stated that the right hip manifested 
symptoms consistent with a labral tear and recommended an MRI of the right hip 
to rule out labral tear.

11. Claimant underwent an MRI of the right hip on May 22, 2008. 
Claimant returned to Dr. Hemler on June 25, 2008 for review of the MRI of the 
hip. The MRI of Claimant’s  right hip showed a femoral acetabular impingement 
with possible capsular tear. Dr. Hemler expressed an opinion that this was a sig-
nificant factor and related to the original injury. Dr. Hemler referred Claimant to 
Dr. David Schneider an orthopedic surgeon at Cornerstone Orthopedics, for 
evaluation and possible arthroscopic debridement of the right hip. Dr. Schneider 
is an authorized treating physician (“ATP”) by virtue of Dr. Hemler’s referral.



12. In a report dated October 6, 2008 Dr. Hemler expressed an opinion 
that the vast majority, and most treatable element, of Claimant’s pain was coming 
from the right hip. Dr Hemler noted that timeline involved from the original injury 
but opined that in his perspective it was most likely that the right hip was related 
to the original injury of January 21, 1997.

13. In a further report dated April 6, 2009 Dr. Hemler stated his opinion 
that the original injury and nature of that injury were consistent with clinical ex-
amination findings in the right hip. Dr. Hemler felt it was appropriate and medi-
cally indicated to complete treatment of the right hip including arthroscopic 
debridement of the labral tear.

14. Upon referral from Dr. Hemler, Dr. Schneider evaluated Claimant on 
July 30, 2008. Dr. Schneider reviewed the MRI that had been done of Claimant’s 
right hip. On physical examination Dr. Schneider noted pain in the right hip with 
internal rotation and pain with flexion across the hip. Dr. Schneider recom-
mended Claimant undergo hip arthroscopy with acetabuloplasty and probably 
labral repair and reattachment.

15. At the request of Respondents Claimant was  evaluated by Dr. Brian 
Reiss, M.D. on July 2, 2008. Dr. Reiss noted that Claimant had been treated by 
Dr. Hemler but that he did not have any records from Dr. Hemler. Dr. Reiss stated 
that he did not see anything in Claimant’s spine that would be benefitted by sur-
gical intervention. Dr. Reiss did not address Claimant’s  specific right hip symp-
toms or the results of the MRI done at the request of Dr. Hemler.

16. Claimant testified, and it is  found, that he currently experiences 
daily right hip pain radiating into his groin that his a dull to burning ache and that 
has been consistent since his injury on January 21, 1997. Claimant’s testimony is 
credible, persuasive and is supported by the medical records from physicians 
who have treated Claimant for his January 21, 1997 injury as found above.

17. The opinions of Dr. Hemler are found to be credible and persuasive. 
Claimant has proven by a preponderance of the evidence that his right hip symp-
toms are causally related to the compensable injury of January 21, 1997.

18. The opinions of Dr. Hemler and Dr Schneider regarding the need 
for surgery for Claimant’s right hip are found to be credible and persuasive. 
Claimant has proven by a preponderance of the evidence that the surgery rec-
ommended by Dr. Schneider is reasonable, necessary and causally related to the 
compensable injury of January 21, 1997.

 19. The opinions of Dr. Reiss are not considered persuasive to show 
that the surgery recommended by Dr. Schneider and the treatment provided by 
Dr. Hemler was not reasonable, necessary or related to the compensable injury 
because Dr. Reiss was not fully aware of Dr. Hemler’s  treatment and did not spe-
cifically address Claimant’s right hip complaints or need for treatment. 



20. The medical expenses incurred by Claimant, including mileage ex-
penses and expense for prescription medications as prescribed by Dr. Hemler, 
for treatment recommended by Dr. Hemler and by Dr. Schneider are reasonable, 
necessary and related to Claimant’s January 21, 1997 work related injury. 

CONCLUSIONS OF LAW

21. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A pre-
ponderance of the evidence is that leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979). The facts in a Workers’ Compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the employer. 
Section 8-43-201, C.R.S., 2006. A Workers’ Compensation case is decided on its mer-
its. Section 8-43-201, supra. When determining credibility, the fact finder should con-
sider, among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). 

22. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s  testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the wit-
ness; whether the testimony has been contradicted; and bias, prejudice, or inter-
est. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2006).

23. Respondents are liable to provide medical treatment that is  reason-
able and necessary to cure and relieve the effects  of the industrial injury. Section 
8-42-101(1)(a), C.R.S. 2005. The question of whether the claimant proved treat-
ment is reasonable and necessary is  one of fact for the ALJ. Kroupa v. Industrial 
Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

24. The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant presents substantial evidence 
that future medical treatment will be reasonably necessary to relieve the effects 
of the injury or to prevent further deterioration of his condition. Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals 



Office, 916 P.2d 609 (Colo. App. 1995). An award for Grover medical benefits is 
neither contingent upon a finding that a specific course of treatment has been 
recommended nor a finding that claimant is  actually receiving medical treatment. 
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. 
App. 1999). The claimant must prove entitlement to Grover medical benefits by a 
preponderance of the evidence. Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915 
(Colo. App. 1993). An award of Grover medical benefits should be general in na-
ture, subject to Respondents’ right to contest compensability, reasonableness 
and necessity. Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 2003). 
Surgery may be considered a maintenance treatment.

25. As found, Insurer admitted for “Grover” medical benefits  so long as 
they are reasonable, necessary and related to the compensable injury. Claimant 
has proven by a preponderance of the evidence that the treatment provided by 
Dr. Hemler for Claimant’s right hip and the surgery recommended by Dr. Schnei-
der for the right hip are reasonable, necessary and related to the compensable 
injury of January 21, 1997. Although the right hip treatment and surgical recom-
mendation comes a significant number of years after Claimant’s injury the medi-
cal records  establish that Claimant has  consistently complained of right hip pain 
and exhibited right hip symptoms upon physical examination since the original 
date of injury. The Claimant’s right hip symptoms and the need for treatment and 
surgery are not the result of an intervening event or cause sufficient to break the 
chain of causation from the compensable injury. 

 26. Claimant was referred to Dr. Schneider in the normal course of 
treatment from Dr. Hemler, an ATP. Dr. Schneider is therefore also an ATP. 
Bestway Concrete v. Industrial Claim Appeals Office, 984 P. 2d 680 (Colo. App. 
1999).

ORDER

 It is therefore ordered that:

 Insurer shall pay the medical expenses for Claimant’s treatment with Dr. 
Hemler and Dr. Schneider, including the surgery for Claimant’s right hip recom-
mended by Dr. Schneider, in accordance with the Official Medical Fee Schedule 
of the Division of Workers’ Compensation. 

 Insurer shall reimburse Claimant for mileage expenses incurred for seek-
ing treatment with Dr. Hemler and Dr. Schneider and for medications prescribed 
by Dr. Hemler as submitted by Claimant’s  counsel’s letters  of June 11, 2008, 
June 22, 2008, June 28, 2008 and January 5, 2009. Insurer shall be entitled to 
credit for any previous payments of these expenses.

All matters not determined herein are reserved for future determination.

DATED: September 9, 2009



Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
SUPPLEMENTAL ORDER
WORKERS’ COMPENSATION NO. WC 4-395-180

ISSUES

 The issues for determination are liability for an examination and potential 
surgery by a physician in Genoa, Italy, and the application of the Colorado fee 
schedule. Claimant withdrew the issue of reimbursement for a portion of the MRI 
costs that she paid. 

FINDINGS OF FACT

1. On August 28, 1998, Claimant suffered an injury to her right shoulder. Insurer 
admitted liability for that injury. After a number of surgeries, Claimant was placed at 
maximum medical improvement (MMI) on May 15, 2003.
2. Dr. John Hughes provided a Division Independent Medical Evaluation (DIME) on 
October 31, 2003. He found that Claimant suffered permanent medical impairment in 
both shoulders and her left knee, related to the initial industrial injury. Dr. Hughes found 
that Claimant suffered from regional shoulder lymphedema, secondary to one of her 
surgeries. He addressed surgery for the lymphedema condition and concluded:

I do not find a clear basis to proceed with surgery in 
her case and would in essence agree with the exam-
ining vascular surgeons that the risks of this type of 
surgery greatly outweigh the potential benefits. In-
deed, [Claimant] appears to be doing quite well with 
massage therapy and like Dr. Castro, I believe that 
she might need to have this type of treatment over the 
long term.

3. Respondents filed a Final Admission of Liability based upon Dr. Hughes’ DIME 
report on December 23, 2003. Medical benefits after MMI were admitted.
4. Carolla Cooker testified at the time of hearing. She is a Certified Massage Thera-
pist and has treated Claimant frequently for her lymphedema condition. Her treatment 
gives Claimant temporary relief from her pain.
5. Since 2003, Claimant has received regular massage therapy to relieve her lym-
phedema condition. Insurer has paid for ongoing massage therapy for Claimant. 
6. Claimant needs two to three manual lymphatic drainage (MLD) sessions per 
week to help maintain her lymphatic system. Otherwise Claimant’s neck region and 
clavicular area is hard and very swollen and difficult to maintain. If only one treatment a 
week is performed due to schedule conflicts or illness, it is like starting all over. The 
swelling in the affected area covers Claimant’s left neck, left scapula, left axilla, left 



shoulder and chest. The area when untreated becomes tight and full. The cost per ses-
sion is $120.00.
7. Unless some other treatment is provided, Claimant will require MLD therapy for 
the rest of her life. Her life expectancy is 25.5 years. MLD treatment for three times a 
week, fifty-two weeks a year, for 25.5 years, will result in 3978 treatments. At $120.00 
per treatment, the total cost will be $475,000.00.
8. Dr. Alan Synn, a vascular surgeon, evaluated Claimant on May 1, 2003. He is-
sued a report on June 12, 2003, directed to Dr. Allen Rosenberg, with regard to treat-
ment for Claimant’s lymphedema condition. Dr. Synn indicated in his letter to Dr. Ro-
senberg that he did research on Claimant’s “very unusual clinical situation.” He ex-
plained that a surgical exploration could be done “for the purposes of ligating the tho-
racic duct.” Dr. Synn discouraged this treatment:

However, I expect that it would be distinctly unlikely to 
find the thoracic duct and one would end up ligating 
the general region with potential injury to adjacent 
vascular or neurogenic structures.

9. Insurer authorized Claimant to obtain an evaluation with Dr. Marlys Witte in Tuc-
son, Arizona in April of 2004. She discussed the possible benefit of surgical intervention 
for Claimant’s lymphedema condition but indicated that this needed to be weighed 
against the operative risk and the likelihood of success of the procedure. She did not 
reach any opinions with regard to risk or likelihood of success.
10. At the request of Insurer, Claimant was examined by Dr. Synn again on June 19, 
2008. In a report of that date, Dr. Synn noted that Claimant’s condition was considerably 
similar to the condition he observed in 2003. Dr. Synn stated again that this was a very 
unusual condition and suggested that Claimant be examined by Dr. Peter Gloviczki at 
the Mayo Clinic.
11. Insurer asked Dr. Gloviczki to review the medical records concerning Claimant’s 
lymphedema situation. He did so and issued a report dated August 19, 2008. He indi-
cated that he would treat Claimant’s condition “conservatively with physical therapy.” He 
also stated that a plan to visit Dr. Corradino Campisi, who practices in Genoa, Italy, “is a 
good one” if Claimant wished to attempt a micro-vascular reconstruction for lymphatic 
reconstruction.
12. Insurer asked Dr. Campisi to review the medical records and answer questions. 
He did so in a handwritten response dated February 18, 2009. He recommended direct 
lymphography combined with CAT scan and MR imaging “to delineate the thoracic duct 
abnormality before a possible surgical approach.” After this initial imaging, Dr. Campisi 
recommended, “if possible, thoracic duct microsurgical repair and/or, if necessary, mul-
tiple lymphatic-venous microsurgical shunts.” Dr. Campisi further stated that these kind 
of surgical procedures “can represent remedial procedures for this lymphstasis but not 
for the pain.”
13. Including the imaging, two to three weeks of pre- and post-operative treatment 
and a hospital stay, the cost for the evaluation and potential surgeries would be in the 
range of 33,000 to 35,000 Euros. The Judge takes administrative notice that 1 Euro 



converts to approximately $1.46 on September 10, 2009, making the potential cost to 
Insurer an amount between $48,000 and $52,000. 
14. Claimant wishes to see Dr. Campisi so that her lymphedema condition can be 
evaluated. She would like to avoid ongoing massage therapy, if possible. She under-
stands that the surgery, if performed and if successful, will eliminate discomfort that she 
presently experiences if she does not have the therapy and alleviate the need for 
weekly therapy, but will do nothing to relieve the underlying pain. 
15. The parties agree, and it is found, that the procedure outlined by Dr. Campisi 
does not fall within the Colorado fee schedule

CONCLUSIONS OF LAW

Insurer must provide medical benefits that are reasonable and necessary 
to cure and relieve the industrial injury. Section 8-42-101(1), C.R.S. See Snyder 
v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo.App. 1997). Insurer re-
mains liable for such care after MMI. See Grover v. Industrial Commission, 759 
P.2d 705, 711 (Colo. 1988). An injured worker is entitled to medical benefits after 
MMI where there is substantial evidence in the record to support a determination 
that future medical treatment will be reasonable and necessary “to relieve the ef-
fects of an [industrial] injury” or prevent further deterioration of the Claimant’s 
condition. Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 
(Colo.App. 1995); Milco Constr. v. Cowan, 860 P.2d 539 (Colo.App. 1992).

The injured worker has the burden of proof to establish her right to specific 
medical benefits. An Insurer’s admission concerning compensability cannot be 
construed as a concession that all medical treatment that occurs after the injury 
is  related to the injury. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 
(Colo.App. 1990).

Claimant has established by a preponderance of the evidence that an ex-
amination and possible treatment by Dr. Campisi in Genoa, Italy, is reasonably 
needed to relieve her from the effects of the compensable injury. Insurer is liable 
for the costs of such care. Insurer will also be liable for the reasonable costs  of 
transportation to Genoa, Italy and lodging while undergoing the authorized treat-
ment. 

Liability for medical care is limited to those amounts set by the Division of 
Worker’s Compensation fee schedule. Section 8-42-101(3), C.R.S. If there are 
no reasonable methods to determine the fee, as is  the case here, the insurer is 
liable for the billed charges. Rule 16-6(C), WCRP. Insurer may dispute the billed 
charges and seek clarification or dispute resolution from the MPU. Rule 16-11 D 
3, WCRP. In the event of continued disagreement, the parties should follow dis-
pute resolution and adjudication procedures available through the Division or Of-
fice of Administrative Courts. 

ORDER



 It is therefore ordered that:

1. Insurer is liable for the costs of the care that Claimant may receive from Dr. 
Campisi in Genoa, Italy. Insurer shall pay the amounts billed, or may dispute the billed 
charges pursuant to Rule 16-11 D. Insurer is also liable for the reasonable costs of 
transportation to Genoa, Italy, and lodging while undergoing the authorized treatment. 
2. All matters not determined herein are reserved for future determination.

DATED: September 10, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-697-043

ISSUES

 The issues for determination are: 

1. Permanent total disability benefits; 
2. Permanent partial disability benefits; and 
3. Medical benefits after maximum medical improvement (MMI). 

FINDINGS OF FACT

1. Claimant injured his right shoulder on July 13, 2006, while performing his duties 
as a production worker for Employer. Claimant timely reported this injury to his em-
ployer, and Insurer admitted liability in the claim. Claimant continued to work after his 
injury until he had right shoulder arthroscopic surgery on August 2, 2006. Claimant re-
turned to work on August 14, 2006. Claimant’s symptoms improved after his arthro-
scopic surgery. On October 9, 2006, Dr. Lynch specified that Claimant was restricted to 
lifting no more than 10 to 15 pounds, no repetitive lifting, no carrying, no pushing, and 
no pulling. Claimant was directed to avoid reaching overhead or away from his body 
with his right arm. Employer accommodated these restrictions. 
2. On November 6, 2006, Dr. Grossnickle diagnosed Claimant with biceps tendoni-
tis. Claimant received an injection. The injection resulted in only temporary improve-
ment. On January 8, 2007, Dr. Lynch felt that Claimant had ceased improving, and had 
marked tenderness over the longhead of his biceps. He stated, “Clinically, by history, he 
has significant biceps tendonitis.” Claimant’s treatment was placed on hold when he 
was diagnosed with prostrate cancer. On March 8, 2007, Claimant had surgery on the 
longhead of his biceps tendon with Dr. Grossnickle. Claimant’s condition improved after 
surgery. Claimant was off work following his March 8, 2007, surgery until June 3, 2007. 



3. On April 14, 2007, Claimant told Dr. Lynch that his condition had improved. 
Claimant received physical therapy and realized function improvements. Claimant filled 
out his Follow Up Report for Dr. Lynch at each visit. Claimant circled “Improved” when 
asked if his current condition had improved, worsened, or stayed the same since his last 
visit. 
4. After his second surgery with Dr. Grossnickle and Dr. Lynch, Claimant did not 
complain of symptoms above the arm at the shoulder. Claimant’s diagnosis was consis-
tent with biceps tendonitis. Dr. Lynch noted, “he is doing therapy on a twice a week ba-
sis and continues to report some pain, mostly in the upper arm rather than the shoulder 
itself.” On July 18, 2007, Dr. Grossnickle remarked that Claimant had full range of mo-
tion in his shoulder, with a little bit of pain and tenderness over the biceps. Dr. 
Grossnickle released Claimant from his care on July 18, 2007.
5. On August 3, 2007, Claimant, who had returned to work, told Dr. Lynch that he “is 
able to tolerate most of the job duties at work without difficulty and is not taking any 
medication for this on a regular basis.“ On August 28, 2007, Claimant told Dr. Lynch that 
his right arm was doing, “[Q]uite well.” He had been released from physical therapy, and 
had what Dr. Lynch felt was, “[F]airly good range of motion of the right shoulder.” Dr. 
Lynch continued to diagnose Claimant with right shoulder biceps tendonitis symptoms 
and pathology. 
6. Claimant’s symptoms worsened in September 2007, when he returned for medi-
cal treatment. There was no specific injury associated with this worsening of Claimant’s 
symptoms. He continued to be diagnosed with biceps tendonitis. Claimant continued to 
work for Employer. Claimant returned to Dr. Grossnickle, who found tenderness over the 
longhead of Claimant’s biceps. He diagnosed Claimant with recurrent tendonitis. Claim-
ant began complaining of paresthesias and numbness down the radial aspect of his 
right arm. Claimant was diagnosed with mild right lateral antebrachial cutaneous sen-
sory neuropathy. Claimant continued to work full time and began physical therapy again 
for his right upper extremity, neuropathy and symptoms. Again, a review of the Claim-
ant’s therapy notes shows that Claimant did not complain of symptoms above his arm at 
the shoulder during this therapy.
7. On April 28, 2008, Dr. Lynch reported that Claimant, “[I]s working light duty and 
tolerating that well.” On June 2, 2008, Claimant showed, “[Q]uite good, active range of 
motion in the shoulder, and he has good strength bi-laterally, however, he continues to 
have tenderness along the anterior glenohumeral joint and over the AC.” 
8. Claimant was placed at maximum medical improvement and given an impairment 
rating on June 30, 2008. Dr. Lynch found decreased range of motion in Claimant’s right 
shoulder, and accordingly, provided Claimant with an impairment rating of 5% of his 
right upper extremity for his injury covered by this claim. Dr. Lynch gave Claimant per-
manent restrictions to avoid lifting 10 to 15 pounds, and to avoid overhead work, with 
his right arm. 
9. Dr. Lynch specified and discussed the situs of Claimant’s functional impairment in 
his report of maximum medical improvement. Claimant reported that his “shoulder re-
mains the same.” Dr. Lynch noted that Claimant had good active range of motion of the 
“shoulder.” Dr. Lynch stated, “the patient’s impairment is confined to their right upper ex-
tremity.” Claimant did not discuss or describe to Dr. Lynch at this visit any symptoms in 
his arm.



10. Claimant timely requested a division-sponsored independent medical examina-
tion (DIME). Elizabeth Bisgard, M.D., performed that DIME on January 26, 2009. In her 
report, she agreed Claimant had reached maximum medical improvement on June 12, 
2008. Claimant told Dr. Bisgard that he was following his restrictions given by Dr. Lynch 
at work for Employer. Claimant did not tell Dr. Bisgard that he had any symptoms in his 
cervical spine, left shoulder, or low back. Claimant described symptoms only around his 
right shoulder. Claimant told Dr. Bisgard that he was able to take care of all his activities 
of daily living, and had no limitations on sitting, standing, or walking. Dr. Bisgard diag-
nosed right shoulder biceps tear and laboral tear, and right lateral antebrachial cutane-
ous neuropathy. Dr. Bisgard stated Claimant had no neck, back, or left shoulder issues 
addressable in this claim. She found Claimant had a 25% upper extremity impairment in 
this claim, based upon range of motion deficits of the shoulder, a 10% specific impair-
ment for the distal clavicular resection surgery, and for a neuropathy of the lateral 
branch of the antebrachial cutaneous nerve. 
11. Claimant was evaluated by Katie G. Montoya, M.S., for a vocational assessment 
on June 15, 2009. Claimant met with Montoya at his attorney’s office after working the 
graveyard shift for Employer. Claimant had applied for Social Security Disability bene-
fits, but was denied. Claimant told Montoya that if he had to lift more than he was able 
to, he would get assistance from other workers. He would use his left hand for heavier 
lifting duties and activities. Claimant worked from midnight to 8:00 a.m., Monday 
through Friday, for Employer. Claimant told Montoya that he would continue to work until 
the hearing in this workers’ compensation claim occurred, at which time he would pay 
off some bills and try and again to obtain Social Security Disability benefits. Claimant 
told Montoya that he had pain in his left shoulder and explained that he had left shoul-
der surgery approximately 10 years ago. Claimant drove 45 minutes to work. In addition 
to his other duties, Claimant told Montoya that he would read orders for the size of ma-
terials needed to fill the order, and would also program the machines necessary to 
manufacture the plastic for each order. Claimant’s permanent work restrictions provided 
by Dr. Lynch were no lifting more than 10 to 15 pounds, and no overhead reaching the 
right arm. Montoya evaluated Claimant’s ability to work. She noted Claimant continued 
to work for Employer. After vocation research, she found various job titles that would 
cover specific jobs that would be within Claimant’s permanent restrictions and abilities in 
his local labor market, the Denver, Colorado metropolitan area. She stated Claimant 
could consider jobs within the fields of document scanner, machine operator, food serv-
ice worker, food delivery driver, and sandwich maker. She thought there would be some 
production work that would be reasonable for Claimant to do within his restrictions. She 
noted that there were machine operator positions that met Claimant’s current restric-
tions from various employers. 
12. Montoya testified by way of evidentiary deposition in this claim. Montoya testified 
she has been a vocational consultant focusing on the Colorado labor market since 
1990. She has a master’s degree in rehabilitation administration with an emphasis in 
vocational rehabilitation and work adjustment. She found Claimant to be punctual, ap-
propriate with his attitude and behavior, and found him to answer her questions fully and 
appropriately. Claimant did not tell Montoya that he was having any problems with being 
punctual at work or that he was having any problems or difficulties with his attendance 
at work for Employer. Claimant did not tell Montoya he was having any problems being 



reliable at work. Montoya felt it was vocationally relevant that Claimant drove 45 min-
utes each way to attend his job with employer, as this showed good work ethic and that 
he was a dependable employee. Claimant described his job to Montoya. Montoya testi-
fied that Claimant definitely provides a value to his employer by performing this job. 
Claimant told Montoya that he is not looking for work, a fact Montoya found strange in 
light of Claimant’s insistence that he could not perform this job. 
13. Montoya testified that Claimant’s vocational expert, John Macurak, used inap-
propriate or wrong restrictions not provided by a treating provider in assessing Claim-
ant’s ability to earn a wage. She testified the restrictions Macurak testified about and 
utilized in his report were not restrictions provided by Claimant’s primary treating pro-
vider (Dr. Lynch). Montoya testified that it is always important to use restrictions given at 
or after the date of maximum medical improvement in a vocational assessment, as 
these are the permanent restrictions given Claimant. Montoya also testified that Macu-
rak was wrong to say the production worker was heavy work. She specified that within 
the range of a broad job clarification of production worker, there are many specific jobs, 
ranging from light-duty to very heavy jobs. Montoya testified, “It’s not appropriate for a 
vocational consultant to add restrictions to the physician-given restrictions . . . .” She 
testified that the restrictions that are appropriate for a vocational expert to use are the 
permanent restrictions provided by Dr. Lynch, the treating physician, of limiting Claim-
ant’s right upper extremity to 10 to 15 pounds of lifting, and no overhead work with the 
right upper extremity. 
14. Montoya testified that there was no evidence that Claimant cannot sustain his job 
with Employer. She testified that if Claimant was not working for Employer, there would 
be jobs available to him in his labor market that he could perform within his restrictions. 
She testified that some of the jobs available to Claimant were a machine operator, pro-
duction worker, document scanner, food delivery driver, or a sandwich maker. These 
jobs, Montoya testified, become available in Claimant’s labor market regularly, and are 
not an exhaustive list of every reasonable job available to Claimant within his restric-
tions provided by the treating physician. Claimant, Montoya testified, has abilities and 
attributes that are a value to any company, and it was a positive that Claimant was will-
ing to work the graveyard shift. Montoya testified that the job Claimant performs now for 
Employer is not sheltered employment. She pointed out the other employees of Em-
ployer do the same job. Montoya concluded that Claimant is able to, and currently is, 
earning a wage in the Denver labor market within his restrictions provided by the treat-
ing physician in this claim. If Claimant, Montoya testified, would look for work, there are 
also other jobs he could find and apply for within his labor market that he could perform 
within his restrictions. 
15. The employment records from Employer show no problems with Claimant’s at-
tendance despite Claimant’s testimony to the contrary. In 2007, Claimant was sick in 
January due to the flu. Claimant missed work for a week in May 2007 due to severe 
back spasm not related to this claim, and returned to work on June 4, 2007. Claimant 
took a vacation from July 30 to August 10, 2007. Employer tracked Claimant’s atten-
dance in 2006, 2007, 2008, and 2009. Claimant missed work one day in February 2009, 
because of weather. He missed work because he was ill for two days in March, and 
missed work again because of weather in April. He was off for an illness in his family for 
one day in May, and missed work for unknown reasons for another day in May. Claimant 



is not subject to any discipline for any attendance problems. His employer, Gagnon, 
who testified at hearing, does not believe Claimant’s attendance at work is any problem 
at all. They are satisfied with Claimant’s attendance, and have no discipline in place, or 
pending, against Claimant for any discipline problems. She testified that Claimant’s at-
tendance is fine. 
16. Gagnon testified that Claimant is a good and valued employee of Employer. He 
continues to work as a production assistant within his restrictions that Employer honors. 
She testified they do not require Claimant to exceed his restrictions. Gagnon said 
Claimant has never complained that he has exceeded his restrictions, that his job 
makes him exceed his restrictions, or that anyone at work makes him exceed his restric-
tions. She testified that Claimant works with others who can help him if there is lifting he 
cannot perform. She testified Claimant provides great value to Employer, for not only 
does he perform his job duties well, he also trains new employees and is a good exam-
ple to other employees. She testified she wishes Claimant to continue working for Em-
ployer. Gagnon testified other employees do the same job Claimant performs. She testi-
fied Claimant’s restrictions are accommodated and Claimant can use many tools and 
devices at work to help him perform his job. She said that she and her son, who also 
works at Employer, have good communication and repore with Claimant, and Claimant 
has never told them that he is having any difficulty performing his job or attending work. 
Claimant is always punctual and performs his current job well. Gagnon testified Claim-
ant’s position with Employer is an actual position, not created for Claimant, and that if 
Claimant was not performing this job, they would need to hire another to perform the job 
Claimant performs. She testified she was mystified as to why Claimant was saying he 
could not work, when his work for Employer was consistent, valued, and performed well.
17. Claimant’s vocational expert, John Macurak, testified at hearing. In his testimony, 
Macurak stated that he used restrictions not provided by the treating physician to as-
sess Claimant’s vocational abilities. He said that was an error. Macurak initially testified 
that Claimant could not perform the jobs identified by Montoya. He stated that he had 
not performed a search for jobs for Claimant in his local labor market. He did not contact 
any specific employer to see if they had positions that would be within Claimant’s re-
strictions. He admitted that, since Dr. Lynch was Claimant’s treating physician, he 
should have used his restrictions in assessing Claimant’s vocational abilities. Macurak 
stated that he did not know the specifics of Claimant’s job as he performed it now, and 
had not discussed those specifics with Employer or observed Claimant performing his 
job. He also stated that Claimant did not have restrictions on his left upper extremity. He 
also testified that because he had not specifically sought jobs for Claimant, he did not 
know specifically what jobs were available to Claimant in the Denver labor market. 
18. Claimant testified at hearing. he did not in his testimony present any disfigure-
ment. He also did not describe symptoms extending above his shoulder or describe a 
functional impairment located above the shoulder. Claimant described his job duties, 
and testified that his job was difficult for him to perform. He testified that he has missed 
work because of symptoms associated with his right upper extremity injuries in this 
claim. However, Claimant admitted that his attendance records did not confirm that he 
was regularly missing one to two days of work a month as he claimed due to his symp-
toms in this claim. He testified that Employer had not disciplined him, reprimanded him, 
or told him about any attendance problem, difficulty, or failure to abide by their atten-



dance expectations. He stated he was not under any discipline or warnings from em-
ployer. He also admitted he had not applied for any other work, and was not searching 
for any other work. He testified he planned to remain at his job with Employer. He testi-
fied that he did not know what further medical care he needed, and could not specify 
what further medical treatment he sought. He testified that he had other symptoms, 
such as dizziness, but admitted they were not associated with the right shoulder injury 
covered by this claim, but with other conditions, such as a heart problem. He admitted 
he worked with a team of other employees who would help him if a task was too difficult 
for him. While he testified initially that he exceeded his restrictions, on cross-
examination, he admitted that he could perform his job duties with the restrictions given 
by Dr. Lynch, and would not violate his restrictions. He testified he could use his left 
arm, and would use his left arm to lift heavier objects such as buckets. He testified that 
he was always punctual at work, despite having to drive 45 minutes each way to attend 
his job. Claimant further testified that he preferred to work the graveyard shift and 
planned to continue working that shift. Claimant did not allege that he had sustained any 
re-injury, or new injury, due to exceeding his restrictions since he has been placed at 
maximum medical improvement in this claim.
19. Claimant testified credibly that his pain was on the top area of he shoulder be-
tween his neck and shoulder, as well as at the shoulder. This testimony of Claimant is 
supported by the medical records and is credible and persuasive. 
20. Dr. Lynch, a treating physician, stated in his report of June 30, 2008, that Claim-
ant would require annual medical maintenance visits to access the continued need for 
medication and to evaluate possible side effects. 

CONCLUSIONS OF LAW

1. According to C.R.S. §8-43-201, “[A] claimant in a workers’ compensation claim 
shall have the burden of proving entitlement to benefits by a preponderance of the evi-
dence; the facts in a workers’ compensation case shall not be interpreted liberally in fa-
vor of either the rights of the injured worker or the rights of the employer, and a workers’ 
compensation case shall be decided on its merits.” Also see Qual-Med, Inc. v. Industrial 
Claim Appeals Office, 961 P.2d 590, 592 (Colo.App. 1998) (“The Claimant has the bur-
den of proving an entitlement to benefits by a preponderance of the evidence.”); Lerner 
v. Wal-Mart Stores, Inc., 865 P.2d 915, 918 (Colo.App. 1993) (“The burden is on the 
claimant to prove his entitlement to benefits by a preponderance of the evidence.”). 
Proof by a preponderance of the evidence requires claimant to establish that the exis-
tence of a contested fact is more probable than its nonexistence. See Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO, March 20, 2002). In deciding 
whether Claimant has met his burden of proof, the ALJ is empowered, “[T]o resolve con-
flicts in the evidence, make credibility determinations, determine the weight to be ac-
corded to expert testimony, and draw plausible inferences from the evidence.” See 
Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo.App. 2002).
2. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 



bias, prejudice, or interest. Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005)
3. A workers’ compensation case is decided on its merits. Section 8-43-201, C.R.S. 
The Judge’s factual findings concern only evidence and inferences found to be disposi-
tive of the issues involved. The ALJ need not address every piece of evidence or every 
inference that might lead to conflicting conclusions. Magnetic Engineering, Inc. v. Indus-
trial Claim Appeals Office, 5 P. 3d 385 (Colo.App. 2000). 
4. A claimant is entitled to permanent total disability (PTD) benefits if the claimant is 
“unable to earn wages in the same or other employment.” Section 8-40-201(16.5), 
C.R.S. A claimant carries the burden of proof to establish PTD by a preponderance of 
the evidence. The overall objective is to determine whether employment is reasonably 
available to the claimant under his or her particular circumstances. In making this de-
termination, the Judge may consider the effects of the industrial injury in light of the 
claimant’s “human factors” including the claimant’s general physical and mental condi-
tion, work history, age and education. Ultimately, the existence of PTD is an issue of 
fact. Weld County School District RE-12 v. Bymer, 955 P.2d 550, 558 (Colo. 1998); Holly 
Nursing Care Center v. Industrial Claim Appeals Office, 92 P.2d 701 (Colo.App. 1999). 
5. The term “employment” is defined in the Workers’ Compensation Act at Section 
840201 (8), C.R.S. This section states that employment is, “Any trade, occupation, job, 
position, or process of manufacture or any method of carrying on any trade, occupation, 
job, position or process of manufacture in which any person may be engaged.” Section 
840201 (19), C.R.S., defines “wages” as the money rate for which the employee is to be 
compensated for services. For purposes of permanent total disability, “any wages” 
means more than zero. McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 
(Colo.App. 1995). In McKinney, the Court held that the ability to earn wages in “any” 
amount is sufficient to disqualify a claimant from receiving permanent total disability 
benefits. See also Christie v. Coors Transportation, 933 P.2d 1330 (Colo. 1997). 
6. Work characterized a “make kind of a job” or “sheltered” employment that is de-
pendent on “special considerations” to accommodate a claimant’s physical limitation is 
not evidence of an ability to earn a wage. Berndt v. Holly Nursing Care Center, 992 P.2d 
701 (Colo.App 1999). The mere fact that a claimant worked following an injury does not 
defeat a claim for permanent total disability resulting from the injury. Zamora v. K.R. 
Swerdfeger, W.C. No. 4-276-592 (ICAO, April 26, 2001). To determine the issue of PTD, 
"[T]he crux of the test is the 'existence of employment that is reasonably available to the 
claimant under his or her particular circumstances.'" Joslins Dry Goods v. Industrial 
Claim Appeals Office, 21 P.3d 866, 868 (Colo.App. 2001), quoting Weld County School 
Dist. v. Bymer, 955 P.2d 550, 558 (Colo. 1998). If the evidence shows that the claimant 
is not physically able to sustain post-injury employment, or that such employment is "un-
likely to become available to a claimant again in view of the particular circumstances, 
the ALJ need not find that the claimant is capable of earning wages." Id. 
7. Claimant's entitlement to permanent disability benefits is properly determined as 
of the time that he reached MMI. Scholfield v. Brian West, D.D.S., W.C. No. 4-320-104 
(ICAO, March 7, 2005).
8. There is no requirement that a respondent must locate a specific job for a claim-
ant to overcome a prima facie showing of permanent total disability. Hennenberg v. 
Value-Rite Drugs, Inc., W.C. 4-148-050 (ICAO, September 26, 1995); Rencehausen v. 



City and County of Denver, W.C. No. 4-110-764 (ICAO, November 23, 1993); Black v. 
City of La Junta Housing Authority, W.C. No. 4-210-925 (ICAO, December 1998); Bea-
vers v. Liberty Mutual Fire Ins. Co., W.C. No. 4-163-718 (ICAO, January 13, 1996), 
aff’d., Beavers v. Liberty Mutual Fire Ins. Co., (Colo.App. No. 96 CA0275, September 5, 
1996) (not selected for publication); Gomez v. Mei Regis, W.C. No. 4-199-007 (ICAO, 
September 21, 1998). 
9. A claimant fails to prove permanent total disability if the evidence establishes that 
it is more probable than not that claimant is capable of earning wages. Duran v. MG 
Concrete Inc., W.C. No. 4-222-069 (September 17, 1998). As long as the claimant can 
perform any job, even part time, he is not totally disabled. Vigil v. Chet’s Market, W.C. 
No. 4110565 (ICAO, February 9, 1995). 
10. To prevail while working full-time for employer as a production worker, a claimant 
must show by a preponderance of the evidence that his position with employer is shel-
tered employment. Sheltered employment is a position that the employer has, in effect, 
manufactured for the claimant, and is a job that protects the claimant from real work du-
ties. For example, in Joslins Dry Goods v. Industrial Claim Appeals Office, 21 P.3d 866, 
868 (Colo.App. 2001), the claimant was found entitled to PTD benefits because her 
work was at reduced hours, not performed by other employees, claimant was "pro-
tected" by a supervisor and received assistance from students when performing her job 
as a food service worker. A vocational expert testified that the claimant's job did not 
constitute employment because of the limited hours and because the job was not gen-
erally available to the public.
11. That claim, and the other claims similarly addressing sheltered employment, are 
not applicable to this claim, and applying those cases to this claim’s facts reveals 
Claimant is not working a sheltered job for Employer. Claimant hours are not reduced. 
He works consistently five days a week, eight hours a day, some overtime, and attends 
work regularly. He has done so consistently since he attained MMI. This with a commute 
of 45-minutes each way to work a graveyard shift from midnight to 8:00 a.m. While em-
ployees do help Claimant perform the tasks he cannot do, these tasks are few, and are 
no different from the assistance employees commonly give each other at work. As 
shown at hearing, other employees of Employer perform the same job as Claimant 
does, in the same way he performs his job with his restrictions. Additionally, Claimant 
does not have attendance problems with Employer and has no punctuality problems. 
Claimant testified, and told Montoya, he would continue performing this job and was not 
looking for another job. Employer is pleased with Claimant’s work, his attendance, and 
way he performs his job. They have no plans to terminate Claimant, and Claimant is not 
subject to any discipline for any reason with Employer. While Claimant claims he cannot 
regularly attend work, the evidence reveals this is not true. Employer did not make this 
position for Claimant. 
12. Montoya stated Claimant could qualify for and perform jobs as a production 
worker with his permanent restrictions. Montoya additionally credibly testified Claimant 
could find jobs in his local commutable labor market within his permanent restrictions 
under many job categories and classifications. While Macurak testified Claimant could 
not sustain a job with another employer, he admitted he did not contact other employers 
to see if they had jobs that would fit within Claimant’s permanent restrictions. He never 
researched the local labor market for Claimant. While saying Claimant could not attend 



work regularly and could not multi-task, the evidence at hearing and testimony from 
Claimant, shows Claimant can and does perform a variety of tasks daily for Employer 
and attends work regularly and punctually. Macurak incorrectly categorized all produc-
tion worker jobs as heavy jobs. Finally, his opinions are not credible or persuasive be-
cause he used incorrect restrictions not provided by any other treating provider. Mon-
toya used correct restrictions and conducted labor market searches, and therefore her 
opinion that Claimant’s position is not sheltered and that even if he did not have his job 
with employer he could find other work, is credible and persuasive. Montoya’s opinion 
that Claimant can, and is, working and earning a wage with his right upper extremity re-
strictions and condition is credible and persuasive. Claimant is capable of earning a 
wage in the same or other employment. 
13. Claimant has not established by a preponderance of the evidence that he is per-
manently and totally disabled. 
14. Permanent partial disability benefits are limited to benefits under the schedule of 
disabilities where a claimant suffers an injury or injuries described in Section 8-42-
107(2), C.R.S. Section 8-42-107(1)(a), C.R.S.; Colorado AFL-CIO v. Donlon, 914 P.2d 
396 (Colo.App. 1995). Where a claimant suffers functional impairment that is not listed 
on the schedule, the claimant is to receive medical impairment benefits for whole per-
son impairment calculated in accordance with Section 8-42-107(8)(d), C.R.S. The ques-
tion of whether a claimant sustained a scheduled injury within the meaning of Section 8-
42-107(2)(a), C.R.S., or a whole person medical impairment compensable under Sec-
tion 8-42-107(8)(c), C.R.S., is one of fact for determination by the Judge. That issue is 
separate and distinct from the claimant's medical impairment rating. In fact, upper ex-
tremity impairment ratings contained in the American Medical Association Guides to the 
Evaluation of Permanent Impairment, Third Edition, Revised (AMA Guides) are inconsis-
tent with the scheduled injury ratings contained in Section 8-42-107(2), C.R.S. See 
Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).
15. The evidence to be considered is not limited to medical evidence. A claimant's 
testimony, if credited, may be sufficient to support a finding on the nature and extent of 
the claimant's functional impairment. Savio House v. Dennis, 665 P.2d 141 (Colo.App. 
1983). In resolving this question, the Judge must determine the situs of the claimant's 
"functional impairment," and the site of the functional impairment is not necessarily the 
site of the injury itself. Langton v. Rocky Mountain Health Care Corp., 937 P.2d 883 
(Colo.App. 1996); Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo.App. 
1996).
16. Section 8-42-107(1), C.R.S., provides that a claimant is limited to a scheduled 
disability award if the claimant suffers an “injury or injuries” described in Section 8-42-
107(2), C.R.S. Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo.App. 
1996). In the context of Section 8-42-107(1), C.R.S., the term “injury” has been defined 
to refer to the manifestation in a part or parts of the body which have been functionally 
impaired or disabled as a result of the industrial accident. Strauch v. PSL Swedish 
Healthcare System, supra. Where the claimant suffers an injury not enumerated in Sec-
tion 8-42-107(2), C.R.S., the claimant is entitled to whole person impairment benefits 
under Section 8-42-107(8), C.R.S.
17. Dr. Bisgard noted that Claimant had pain around his shoulder, and that the worst 
area of pain was anterior to the surgical site and over the top of the shoulder. She found 



that Claimant had a loss of range of motion of the shoulder, and rated that impairment in 
her “Upper Extremity Impairment Evaluation Record-Part 2.” Dr. Lynch also rated 
Claimant’s impairment to the shoulder, not the arm. Claimant testified that his symptoms 
were in the shoulder. 
18. Claimant has established by a preponderance of the evidence that he has sus-
tained a permanent impairment to his shoulder. His impairment is not limited to “the arm 
at the shoulder.” His impairment is not on the schedule of disabilities. Section 8-42-
107(2)(a), C.R.S. Claimant’s impairment is to be rated as a whole person under Section 
8-42-107(8)(c), C.R.S. 
19. Claimant has sustained an impairment of fifteen percent of the whole person. In-
surer shall pay permanent partial disability benefits based upon that rating. Insurer may 
credit any amounts previously paid for permanent disability benefits. 
20. Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury. Section 8-42-101, C.R.S. This liability 
continues after maximum medical improvement when a claimant shows substantial evi-
dence of the need for such treatment. Grover v. Industrial Commission, 759 P.2d 705 
(Colo. 1988). The insurer may contest any future claims for medical treatment on the 
basis that such treatment is unrelated to the industrial injury or occupational disease. An 
insurer and claimant retains the right to file a petition to reopen for the purpose of either 
increasing or terminating a claimant’s right to receive medical benefits. See Grover, su-
pra.
21. Dr. Lynch, a treating physician, stated in his report of June 30, 2008, that Claim-
ant would require annual medical maintenance visits to access the continued need for 
medication and to evaluate possible side effects. Claimant has established by a pre-
ponderance of the evidence that medical care after MMI is reasonably necessary to re-
lieve Claimant from the effects of the industrial injury. Medical benefits remain open. 
22. Claimant, at the beginning of the hearing, stated that disfigurement was an issue, 
but did not display Claimant’s disfigurement during Claimant’s testimony and did not ar-
gue disfigurement in his position statement. The issue of disfigurement is reserved for 
future determination. 

ORDER

 It is therefore ordered that:

1. Claimant’s request for permanent total disability benefits is denied. 
2. Insurer shall pay Claimant permanent partial disability benefits based on an im-
pairment of fifteen percent of the whole person. Insurer may deduct any previous pay-
ments of permanent disability benefits. Insurer shall pay interest to Claimant at the rate 
of 8% per annum on all amounts of compensation not paid when due.
3. Insurer remains liable for medical treatment after maximum medical improve-
ment. 
4. Issues not determined by this order are reserved. 

DATED: September 10, 2009

Bruce C. Friend, Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-612-449

ISSUES

 The issues for determination are: 

1. Maximum medical improvement (MMI); 
2. Medical benefits for treatment for depression, sleep apnea, and low back sur-
gery; and 
3. Penalty against Claimant for violation of multiple pre-hearing Orders regarding 
discovery. 

FINDINGS OF FACT

1. Claimant was injured on February 1, 2004. Dr. Gronseth, an authorized treating 
physician, placed Claimant at maximum medical improvement (MMI) on May 17, 2007, 
“unless [Claimant] decides to pursue L4-5 fusion surgery.” Dr. Wunder, the Division in-
dependent medical exam (DIME) physician, in his report of January 21, 2008, agreed 
with Dr. Gronseth’s MMI determination and stated that Claimant had reached MMI on 
May 17, 2007. Claimant alleges that he is not at MMI in that he requires treatment for 
his low back condition, depression, sleep apnea, and an ear infection. 
2. Claimant had an ear infection that developed after pool therapy for this injury in 
December 2006. Claimant received treatment for the ear infection in 2006 and 2007. 
3. Dr. Wunder, the DIME physician, noted that Claimant had chronic left ear infec-
tions that Claimant blamed on pool therapy. He noted that Claimant had a lifelong his-
tory of ear infections and Eustachian tube dysfunction. The DIME physician stated that 
the ear infection was not a work-related condition. 
4. Claimant testified that he did have ear infections years ago. He further testified 
that his left ear was asymptomatic for approximately eighteen years before he under-
went the aquatic therapy. 
5. Dr. Hartshorn, in his report of April 30, 2007, stated that he was seeing Claimant 
for repeated ear infections since December 2006. He noted that Claimant had a lifelong 
history of Eustacian tube dysfunction and problems with ear infections in the left ear. He 
also stated that he did an eardrum replacement operation on the left ear and that the 
ear was relatively well until December 2006. He noted that Claimant began to have wa-
ter therapy in December 2006, and that he continued to have that water exposure. 
Claimant was directed to keep the left ear clean and dry and to use earplugs with water 
exposure. He also directed Claimant to avoid water therapy. 
6. Dr. Kempers, in her July 9, 2009, report, stated that Claimant’s ear infection was 
directly related to the injury and she noted that Claimant had not had ear problems for 
over a year. The opinion of Dr. Kempers is credible and persuasive. 
7. The ear infection did not require any treatment at the time of MMI or at the time of 
the hearing. 



8. The DIME physician was incorrect; the ear infections in 2006 and 2007 were re-
lated to the industrial injury. However, the ear infection did not require any treatment at 
the time of MMI and does not at this time. 
9. The DIME physician stated that the medical record did not show evidence of de-
pression and that no psychological evaluation or treatment was noted. He stated that 
psychological factors were not prominently mentioned until Claimant was placed at 
MMI. 
10. Dr. Kempers noted in her report of May 27, 2004, that Claimant was suffering 
from a depressive disorder. She recommended that Claimant increase his Elavil. Dr. 
Kempers continued the Elavil prescription on June 29, 2005, October 17, 2005, and 
June 21, 2006. 
11. Dr. Gronseth, on May 19, 2006, noted that Claimant had “possible depression or 
side effects of medications.” He encouraged Claimant to increase his Lexapro dose, 
which had been prescribed by Claimant’s primary care physician. 
12. Dr. Kempers, on June 28, 2006, noted that Claimant was suffering from a de-
pressive disorder and continued Claimant on Lexapro. On September 7, 2006, Dr. 
Kempers did not mention a depressive disorder or Lexapro. 
13. Dr. Gronseth, in his May 17, 2007, report, stated that Claimant has depression 
“which is causally related to the work injury.” 
14. On August 31, 2007, Dr. Toby noted that Claimant was “very depressed” and 
rated Claimant’s depression at six percent. Dr. Toby did not recommend any treatment 
for the depression. 
15. Dr. Kempers, on July 9, 2009, stated that Claimant has had mild depression for 
five years that she related to Claimant’s chronic pain. Dr. Kempers did not recommend 
any treatment for the depression. 
16. The medical record does show evidence of depression and treatment prior to 
MMI. The DIME physician was incorrect. However, the depression did not require any 
treatment at the time of MMI and does not at this time. 
17. The DIME physician did not comment on sleep apnea. 
18. Dr. Primack recommended that Claimant’s medications be adjusted and then see 
if Claimant still has ongoing sleep disturbance. 
19. Dr. Kempers stated that Claimant has sleep apnea that is caused by or related to 
the narcotic pain medications he is taking for his back injury. She stated that Claimant is 
using oxygen at night “which is not an ideal treatment for this diagnosis.” On March 19, 
2009, she recommended a sleep study. 
20. Dr. Kempers’ recommendation for a sleep study and Dr. Primack’s recommenda-
tion for medication adjustment is maintenance care.
21. The DIME physician noted that Claimant had a long history of chronic pain and 
disability prior to this injury, and noted that Claimant would not be a good surgical can-
didate. 
22. Dr. Wong examined Claimant on December 9, 2005, and stated that Claimant 
would not be a good candidate for fusion surgery. 
23. On December 14, 2006, Dr. Choi, a neurosurgeon, recommended consideration 
of L4-L5 decompression and stabilization procedure. 
24. Dr. Tice, a neurosurgeon, on April 12, 2007, stated that surgery should be con-
sidered in the future. On July 25, 2007, Dr. Tice stated that Claimant had a chronic prob-



lem and that “I don’t think there is any urgent surgical treatment.” He stated that he 
would see Claimant on a yearly basis. 
25. Claimant has failed to overcome the opinion of the DIME physician that he was at 
MMI on May 17, 2007. 
26. A discogram on December 10, 2008, showed that “the L4-5 and L5-S1 disc are 
degenerative and concordantly painful.” 
27. Dr. Villavicencio, a neurosurgeon, saw Claimant on January 6, 2009. He recom-
mended conservative care or “a minimally invasive L4-5 and L5-S1 transforaminal lum-
bar interbody fusion with unilateral pedicule screws and an Aspen device.” Claimant in-
dicated he wished to proceed with surgery. Dr. Villavicencio is waiting for Claimant to set 
up a surgical date. 
28. Dr. Primack examined Claimant on April 16, 2009. He stated that Claimant has 
multi-level degenerative disk disease not related to this injury. He also stated that 
Claimant is not a good candidate for surgery because Claimant’s Distress Risk and As-
sessment Method score was in the distressed somatic category. 
29. The discogram and examinations by Dr. Villavicencio and Dr. Primack constitute 
maintenance care that is reasonably needed to relieve Claimant from the effects of the 
industrial injury. 
30. Dr. Villavicencio and Claimant have not considered Dr. Primack’s opinion and 
change in Claimant’s condition since January 6, 2009, which may lead either or both of 
them to decide not to proceed with the recommended surgery. 
31. In preparation for hearing, Respondents sent Claimant interrogatories Claimant’s 
answers to interrogatories were due 20 days later, or on September 22, 2008. 
32. Claimant did not timely respond to interrogatories. Respondents filed a motion to 
compel Claimant’s Discovery Responses on October 2, 2008.
33. In an order dated November 10, 2008, PALJ Jaynes ordered Claimant to respond 
to discovery within 10 days of the order. Claimant’s answers to interrogatories were due 
on November 20, 2008.
34. Claimant did not provide answers to interrogatories until November 26, 2008. 
Claimant had failed to comply with PALJ Jaynes’ November 10, 2008, Order, and was 
six days late in filing answers to interrogatories.
35. The parties attended pre-hearing conferences in front of PALJ Eley on December 
1, 2008, and December 18, 2008. At those pre-hearing conferences, Respondents ar-
gued that Claimant’s answers to interrogatories were not adequate. Respondents ar-
gued that interrogatories numbers one, five, and ten were either non-responsive or did 
not contain sufficient information. PALJ Eley agreed with Respondents, position. PALJ 
Eley ordered Claimant to submit revised responses to interrogatories number one, five 
and ten within 15 days of the date of his December 18, 2008, Order. PALJ Eley also or-
dered a 60-day continuance of the December 4, 2008, hearing.
36. In supplemental answers to interrogatories dated January 6, 2009, Claimant, 
through counsel, provided supplemental discovery responses. In response to interroga-
tory number one that requested Claimant to describe in detail and with specificity what 
various witnesses would testify to at hearing, Claimant’s answer was “none at this time.” 
Claimant’s answers to interrogatories were submitted two days late based on PALJ 
Eley’s Order requiring Claimant to provide supplemental interrogatories by January 4, 
2009.



37. The parties attended additional pre-hearing conferences in front of PALJ Eley on 
February 4, 2009, and February 12, 2009. Issues for determination at those pre-hearing 
conferences were Respondents’ motion to compel Claimant to once again provide suffi-
cient answers to interrogatories as well as sanctions. PALJ Eley issued another pre-
hearing order dated February 24, 2009. In his pre-hearing order, PALJ Eley noted that 
Claimant’s avoidance of giving complete summaries of Claimant’s witnesses’ testimony 
violated the spirit, but not the letter, of the previous discovery orders. Consequently, he 
did not grant Respondents’ request that Claimant’s application for hearing should be 
struck with prejudice, or that Claimant should not be allowed to call any witnesses. 
However, PALJ Eley ordered that, as a discovery sanction for the late compliance with 
the orders of November 10, 2008, and December 18, 2008, Claimant would be required 
to provide the information sought in Respondents’ interrogatory number one within 10 
days of the endorsing by Claimant of any witness for hearing, whether that endorsement 
is made on an application for hearing, a response to application for hearing, or by any 
other means.
38. Claimant filed a new application for hearing on April 9, 2009. Pursuant to PALJ 
Eley’s Order dated February 24, 2009, Claimant had until April 19, 2009, to submit sup-
plemental answers to Respondents’ interrogatories.
39. Claimant did provide supplemental answers to interrogatories, but did not provide 
them to Respondents until April 22, 2009. Claimant violated the timing requirement of 
the February 24, 2009, pre-hearing order by not timely filing supplemental answers to 
interrogatories after he filed his application for hearing. 
40. There was no substantial change in Claimant’s answer to interrogatory number 
one from original answers to interrogatories dated November 26, 2008, to Claimant’s 
supplemental answers to Respondents’ interrogatories dated April 22, 2009. 
41. The parties attended another pre-hearing conference on June 29, 2009, before 
PALJ Eley. Judge Eley issued a pre-hearing order dated June 30, 2009. Judge Eley 
noted that, despite his determination in his December 18, 2008, Order that Claimant’s 
initial response to interrogatory number one was insufficient and lacked detail, Claim-
ant’s response to interrogatory number one in his supplemental answers to Respon-
dents interrogatories dated April 22, 2009, had not substantially changed. Judge Eley 
noted that Claimant’s decision to simply repeat the large part of his answers to inter-
rogatory number one almost word for word was a willful violation of PALJ Eley’s Febru-
ary 24, 2009, Order. Claimant, knowing that the Court had previously found his re-
sponse to interrogatory number one to be inadequate, simply repeated them in the April 
22, 2009, disclosures. PALJ Eley concluded that Claimant’s violation of the February 24, 
2009, Order demonstrated a flagrant disregard of discovery obligations. PALJ Eley also 
found that the fact that a total of three discovery orders were, in one way or another, vio-
lated by Claimant constituted a substantial deviation from reasonable care in complying 
with discovery obligations. PALJ Eley ordered that the testimony of Drs. Tobey, Kem-
pers, and Villavicencio would be precluded at hearing. 
42. Claimant still has not provided adequate answers to Respondents’ interrogatory 
number one. No order has been entered relieving Claimant of his obligation to provide 
adequate answers to interrogatory number one. The parties have reached no agree-
ment which allows Claimant relief from PALJ Eley’s February 24, 2009, Order. 



43. Claimant has violated discovery orders of Pre-hearing Administrative Law 
Judges. Claimant knew, or should have known, that discovery orders of a Pre-hearing 
Administrative Law Judge must be followed. Claimant’s actions were not predicated on 
a rational argument based in law or fact and were not objectively reasonable. 

CONCLUSIONS OF LAW

1. Law: A claimant is at maximum medical improvement (MMI) when his condition is 
stable and no further treatment is reasonably expected to improve his condition. Section 
8-40-201(11.5), C.R.S.

The MMI determination of the DIME physician may only be overcome by clear 
and convincing evidence. Clear and convincing evidence is highly probable and 
free from serious or substantial doubt, and the party challenging the DIME physi-
cian's MMI finding must produce evidence showing it highly probable the DIME 
physician is incorrect. Sections 8-42-107(8)(b)(III), C.R.S.; Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411 (Colo.App. 1995). A fact or proposition has 
been proved by clear and convincing evidence if, considering all the evidence, 
the trier-of-fact finds it to be highly probable and free from serious or substantial 
doubt. Metro Moving & Storage Co. v. Gussert, supra. 

A claimant may be entitled to medical benefits  after maximum medical improve-
ment if there is substantial evidence in record to support determination that future 
medical treatment will be reasonable and necessary to relieve effects of industrial 
injury or prevent deterioration of claimant's condition. Grover v. Industrial Com-
mission, 759 P.2d 705 (Colo. 1988).

Section 8-43-304(1), C.R.S. is a general penalty provision under the Worker’s 
Compensation Act that authorizes the imposition of penalties up to $500.00 per 
day where a party violates a statute, rule, or lawful order of a Judge. Holliday v. 
Bestop, Inc., 23 P.3d 700, 705, 706 (Colo. 2001). An award of penalties shall be 
paid 75% to the aggrieved party and 25% to the Subsequent Injury Fund. Section 
8-43-304(1), C.R.S. The imposition of penalties under Section 8-43-304(1), 
C.R.S., requires a two-step analysis. See In Re Hailemichael, W.C. No. 4-382-
985 (ICAO, Nov. 17, 2004). The Judge must first determine whether the disputed 
conduct violated a provision of the Act or rule. Allison v. Industrial Claim Appeals 
Office, 916 P.2d 623, 624 (Colo.App. 1995). If a violation has occurred, penalties 
may only be imposed if the Judge concludes that the violation was objectively 
unreasonable. Colorado Compensation Insurance Authority v. Industrial Claim 
Appeals Office, 907 P.2d 676, 678-79 (Colo.App. 1995). The reasonableness  of a 
violator's actions depends upon whether the action was predicated on a "rational 
argument based on law or fact." In re Lamutt, W.C. No. 4-282-825 (ICAP, Nov. 6, 
1998). The question of whether a person acted in an objectively reasonable 
manner when violating an order presents  a question of fact. Pioneers Hospital v. 
Industrial Claim Appeals Office, 114 P.3d 97 (Colo.App. 2005). The party seeking 
imposition of a penalty establishes a prima facie showing of unreasonable con-
duct by proving there was  a violation of an order. Id. If such a prima facie show-
ing is made, the burden of persuasion shifts to the alleged violator to show that 
her conduct was  reasonable under the circumstances. Id.; Human Resource Co. 



v. Industrial Claim Appeals Office, 984 P.2d 1194 (Colo.App. 1999). In ascertain-
ing an appropriate penalty the Judge may consider a "wide variety of factors." 
Adakai v. St. Mary Corwin Hospital, W.C. No. 4-619-954 (ICAP, May 5, 2006). 
However, any penalty assessed should not be excessive in the sense that it is 
"grossly disproportionate" to the conduct in question. See id. When determining 
the penalty a Judge may consider factors including the "degree of reprehensibil-
ity" of the violator's conduct, the disparity between the actual or potential harm 
suffered by a party and the award of penalties, and the difference between the 
penalties awarded and penalties assessed in comparable cases. Associated 
Business Products v. Industrial Claim Appeals Office, 126 P.3d 323 (Colo.App. 
2005).
2. Ear Infection: Claimant had an ear infection that developed after pool therapy in 
December 2006. Claimant received treatment for the ear infection in 2006 and 2007. 
The DIME physician noted that Claimant had chronic left ear infections that Claimant 
blamed on pool therapy. He noted that Claimant had a lifelong history of ear infections 
and Eustachian tube dysfunction. The DIME physician stated that the ear infection was 
not a work-related condition. However, as stated in Dr. Hartshorn’s report and as testi-
fied by Claimant, his left ear was asymptomatic for approximately eighteen years until 
he underwent the aquatic therapy. Dr. Kempers, in her July 9, 2009, report, stated that 
Claimant’s ear infection was directly related to the injury and she noted that Claimant 
has not had problems for over a year. 

The DIME physician is incorrect; the ear infection in 2007 was related to the in-
dustrial injury. However, Claimant has failed to show that the 2007 ear infection 
required any treatment at the time of MMI or at this time. 
3. Depression: The DIME physician stated that the medical record did not show evi-
dence of depression and that no psychological evaluation or treatment was noted. He 
stated that psychological factors were not prominently mentioned until Claimant was 
placed at MMI. Dr. Kempers noted in her report of May 27, 2004, that Claimant was suf-
fering from a depressive disorder. She recommended that Claimant increase his Elavil. 
Dr. Kempers continued the Elavil prescription on June 29, 2005, October 17, 2005, and 
June 21, 2006. Dr. Gronseth, on May 19, 2006, noted that Claimant had “possible de-
pression or side effects of medications.” He encouraged Claimant to increase his Lexa-
pro dose, which had been prescribed by Claimant’s primary care physician. Dr. Kem-
pers, on June 28, 2006, noted that Claimant was suffering from a depressive disorder 
and continued Claimant on Lexapro. On September 7, 2006, Dr. Kempers did not men-
tion a depressive disorder or Lexapro. Dr. Gronseth, in his May 17, 2007, report stated 
that Claimant has depression “which is causally related to the work injury.” On August 
31, 2007, Dr. Toby noted that Claimant was “very depressed” and rated Claimant’s de-
pression at six percent. Dr. Toby did not recommend any treatment for the depression. 
Dr. Kempers, on July 9, 2009, stated that Claimant has had mild depression for five 
years that she related to Claimant’s chronic pain. Dr. Kempers did not recommend any 
treatment for the depression. 

The DIME physician was incorrect. The medical record does  show evidence of 
depression and treatment prior to MMI. However, Claimant has failed to show 
that the depression required any treatment at the time of MMI or at this time. 



4. Sleep Apnea: The DIME physician did not comment on sleep apnea. Dr. Primack 
recommended that Claimant’s medications be adjusted and then see if Claimant still 
has ongoing sleep disturbance. Dr. Kempers stated that Claimant has sleep apnea that 
is caused by or related to the narcotic pain medications he is taking for his back injury. 
She stated that Claimant is using oxygen at night “which is not an ideal treatment for 
this diagnosis.” On March 19, 2009, she recommended a sleep study. 

Dr. Kempers’ recommendation for a sleep study and Dr. Primack’s recommenda-
tion for medication adjustment is  maintenance care. Insurer is liable for the costs 
of such care from authorized providers in amounts not to exceed the Division of 
Workers’ Compensation fee schedule.
5. Low Back Surgery: The DIME physician noted that Claimant had a long history of 
chronic pain and disability prior to this injury, and noted that Claimant would not be a 
good surgical candidate. Dr. Wong examined Claimant on December 9, 2005, and 
stated that Claimant would not be a good candidate for fusion surgery. On December 
14, 2006, Dr. Choi, a neurosurgeon, recommended consideration of L4-L5 decompres-
sion and stabilization procedure. Dr. Tice, a neurosurgeon, on April 12, 2007, stated that 
surgery should be considered in the future. On July 25, 2007, Dr. Tice stated that 
Claimant had a chronic problem and that “I don’t think there is any urgent surgical 
treatment.” He stated that he would see Claimant on a yearly basis. Claimant has failed 
to overcome the opinion of the DIME physician that he was at MMI on May 17, 2007. 

A discogram on December 10, 2008, showed that “the L4-5 and L5-S1 disc are 
degenerative and concordantly painful.” Dr. Villavicencio, a neurosurgeon, saw 
Claimant on January 6, 2009. He recommended conservative care or “a mini-
mally invasive L4-5 and L5-S1 transforaminal lumbar interbody fusion with unilat-
eral pedicule screws and an Aspen device.” Claimant indicated he wished to pro-
ceed with surgery. Dr. Villavicencio is waiting for Claimant to set up a surgical 
date. 

Dr. Primack examined Claimant on April 16, 2009. He stated that Claimant has 
multi-level degenerative disk disease not related to this injury. He also stated that 
Claimant is  not a good candidate for surgery because Claimant’s Distress Risk 
and Assessment Method score was in the distressed somatic category. 

The discogram and examinations by Dr. Villavicencio and Dr. Primack constitute 
maintenance care that is  reasonably needed to relieve Claimant from the effects 
of the industrial injury. Insurer is liable for the costs of such care from authorized 
providers, in amounts not to exceed the Division of Workers’ Compensation fee 
schedule. 

Dr. Villavicencio and Claimant have not considered Dr. Primack’s opinion and 
change in Claimant’s condition since January 6, 2009, which may lead either or 
both of them to decide not to proceed with the recommended surgery. If Dr. Vil-
lavicencio and Claimant decide to proceed with the surgery, the issue of worsen-
ing of condition and whether or not Claimant remains at MMI as of the date of the 
surgery may be determined then. 



6. Claimant has not overcome the MMI determination of the DIME physician 
by clear and convincing evidence. Claimant is at MMI. 

7. Penalties: Insurer has established by a preponderance of the evidence 
that Claimant has violated discovery orders of Pre-hearing Administrative Law 
Judges. Claimant knew, or should have known, that discovery orders of a Pre-
hearing Administrative Law Judge must be followed. Claimant’s actions were not 
predicated on a rational argument based in law or fact and were not objectively 
reasonable. Claimant was severely sanctioned by expert witness preclusion at 
the August 5, 2009, hearing. The sanction of witness preclusion imposed by 
Judge Eley was severe and further sanctions are not warranted. Insurer’s  re-
quest for penalties and attorney fees is denied. 
8. Issues not determined herein are reserved for future determination.

ORDER

 It is therefore ordered that:

1. Claimant is at maximum medical improvement. 
2. Insurer is liable for the costs of a sleep study, medication adjustment, dis-
cograms, and further evaluations to determine if Claimant should proceed with surgery. 
The costs may not exceed the Division of Workers’ Compensation fee schedule. 
3. Respondent’s request for additional penalty is denied. 

DATED: September 11, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-600-778

ISSUES

¬ Did claimant prove by a preponderance of the evidence that he has suffered a 
worsening of his condition that would entitle claimant to reopen his claim for workers’ 
compensation benefits?

FINDINGS OF FACT

1. Claimant sustained an admitted injury to his cervical spine while employed with 
employer on December 1, 2003. Claimant received a course of treatment from Dr. 
Corey D. Anden, a Board Certified Physical Medicine and Rehabilitation physician prac-
ticing in Utah, near claimant’s residence. Claimant was placed at maximum medical im-



provement (“MMI”) by Dr. Anden on December 23, 2004 with a date of MMI of August 6, 
2004. As of December 23, 2004, claimant noted he had a 50% improvement with persis-
tent pain rated a 7/10. Claimant reported his symptoms would worsen in cold weather 
and with certain quick neck movements. Claimant reported his pain at worst would be 
rated at 9/10 and 2/10 at its best. Notably, claimant’s subjective condition as of Decem-
ber 23, 2004 had regressed as compared to his condition on August 6, 2004. As of 
August 6, 2004, claimant reported his pain was 5/10 at its worst, 0/10 at its best and 3/
10 “most of the time.” Nonetheless, Dr. Anden still placed claimant at MMI as of the De-
cember 23, 2004 examination.
2. Respondents filed a Final Admission of Liability (“FAL”) on January 25, 2008 ad-
mitting for permanent partial disability (“PPD”) benefits based upon a rating performed 
by Dr. R. James McLaughlin that was completed based upon a review of the medical 
records.
3. After being placed at MMI, claimant has continued to follow up with Dr. Anden for 
maintenance medical treatment, including an epidural steroid injection (“ESI”) on Janu-
ary 13, 2005. By June 7, 2005, claimant’s subjective complaints of pain remained at the 
levels reported to Dr. Anden in December, 2004. A fair reading of Dr. Anden’s medical 
records from late 2005 through June 2009 show claimant’s subjective reports of pain 
waxing and waning, with claimant consistently reporting pain in the 6-8/10 range with 
his worst pain being 9/10, with some improvement following various maintenance pro-
cedures, such as facet joint injections.
4. Claimant underwent an independent medical examination (“IME”) with Dr. James 
K. Weaver on December 8, 2008 at the request of Respondents. Dr. Weaver noted that 
claimant had been placed at MMI on various dates, including the August 6, 2004 date 
admitted to in the FAL. Dr. Weaver noted claimant has had no recent x-rays or magnetic 
resonance image (“MRI”) scans and has not had a home treatment program. Dr. 
Weaver noted that consideration might be given to repeating the MRI studies and pos-
sible repeat evaluation by a spinal surgeon, but did not indicate that he believed surgery 
to presently be an option for claimant’s continued complaints. Instead, Dr. Weaver noted 
that claimant had valid cervical symptomatology that was related to his work related in-
jury that had been responsive to medication and injections. A fair reading of Dr. 
Weaver’s report indicates that Dr. Weaver was recommending claimant continue with 
his course of maintenance medical treatment being provided by Dr. Arden. Dr. Weaver 
provided claimant with a PPD rating of 14% whole person, which is higher than the im-
pairment rating provided by Dr. McLaughlin in 2004. As noted above, however, Dr. 
McLaughlin’s impairment rating was based on a review of the records while Dr. 
Weaver’s impairment rating was based on examination of the claimant. The difference 
in the impairment ratings involve a higher rating for range of motion studies obtained by 
Dr. Weaver, and a higher rating for a specific disorder under Table 53. It should be 
noted, however, that Dr. Weaver’s higher rating for the specific disorder under Table 53 
was based on Dr. Weaver’s opinion that the cervical disorder should have been rated 
under subsection II(C) as opposed to subsection II(B) used by Dr. McLaughlin. The ALJ 
does not find any new radiological studies or imaging relied upon by Dr. Weaver that 
were not available for Dr. McLaughlin for the impairment rating.



5. Claimant continued to treat with Dr. Anden in March 2009. Claimant reported to 
Dr. Anden a 50% improvement following treatment. In June 2009, claimant reported to 
Dr. Anden a 70% improvement following his most recent facet join injection.
6. Claimant testified at hearing that he continues to work, but has experienced re-
duced mobility and difficulty driving as a result of his injury. Claimant testified that he be-
lieves he has regressed 40% since August 2004. Claimant testified that he experiences 
horribly sharp pain that lack his neck up and complained that his sleep disruption was 
worse. While claimant denied being in constant pain, claimant testified that he is in pain 
more often than when he was placed at MMI.
7. Claimant’s subjective complaints are not supported by the medical records from 
Dr. Anden and Dr. Weaver. The ALJ credits the medical records from claimant’s treating 
physicians over the testimony of claimant. The ALJ finds that claimant has been pro-
vided with maintenance medical treatment as recommended by claimant’s treating phy-
sicians. The ALJ finds that claimant has failed to show that it is more probably true than 
not that his condition has worsened since being placed at MMI that would entitle claim-
ant to a reopening of his claim.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A pre-
ponderance of the evidence is that leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979). The facts in a Workers’ Compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the employer. 
Section 8-43-201, C.R.S., 2006. A Workers’ Compensation case is decided on its mer-
its. Section 8-43-201, supra.
2. At any time within six years after the date of injury, the ALJ may reopen an award 
on the ground of a change in condition . Section 8-43-303(1), C.R.S. A change in condi-
tion refers to “a change in the condition of the original compensable injury or to a 
change in claimant’s physical or mental condition which can be causally connected to 
the original compensable injury.” Heinicke v. Industrial Claim Appeals Office, 197 P.3d 
222 (Colo. App. 2008). The ALJ is not required to reopen a claim based upon a wors-
ened condition whenever an authorized treating physician finds increased impairment 
following MMI. Id. The party attempting to reopen an issue or claim shall bear the bur-
den of proof as to any issues sought to be reopened. Section 8-43-303(4). 
3. As found, the ALJ determines that claimant has failed to show that it is more 
probably true than not that his condition has worsened after MMI. Claimant’s subjective 
complaints continue to wax and wane and claimant is receiving maintenance medical 
treatment authorized by Respondents to treat claimant’s ongoing symptoms. The mere 
fact that claimant may at times experience an increase in his symptoms necessitating 
additional maintenance treatment that is authorized by Respondents, however, does not 
result in claimant’s entire claim being reopened.

ORDER



 It is therefore ordered that:

 1. Claimant’s petition to reopen is hereby denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED: September 9, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-789-384

ISSUES

¬ Whether claimant has proven by a preponderance of the evidence that he injured 
his right knee during the course and scope of his employment with employer?
¬ If claimant did prove he suffered a compensable injury, whether claimant has 
proven by a preponderance of the evidence that the medical benefits requested are 
reasonable necessary and related to claimant’s alleged industrial injury?
¬ Prior to the hearing, the parties stipulated that claimant earned $273.86 per week 
as a result of his injury and claimant was provided with a meal allowance of $25.00 per 
week. Claimant alleges the meal allowance should be included in the calculation of his 
average weekly wage (“AWW”) while Respondents maintain the meal allowance should 
not be included. 

FINDINGS OF FACT

1. Claimant was employed as a night crew manager for employer since September 
2008. Claimant’s job duties include food preparation, mopping, cleaning, and closing the 
store. Claimant testified that on April 1, 2009, at approximately 9:30 p.m., while mopping 
the floor, claimant had to get under the preparation table, leaned inward and twisted, 
and hear a pop in his right knee and felt immediate pain. Claimant was working alone at 
the time of this incident and continued to work for approximately one hour before closing 
the store.
2. Claimant denied having pain in his knee prior to the incident on April 1, 2009, but 
did admit to having prior right knee surgery, including a lateral release, following a motor 
vehicle accident (“MVA”).
3. After claimant’s incident, claimant went home and went to sleep. Claimant had 
problems getting out of bed on April 2, 2009 due to the pain and swelling in his knee 
and called his manager, Ms. Brown to report the injury. Ms. Brown referred the claimant 
to the emergency room. Claimant was subsequently referred by employer to Dr. 
McLaughlin as the authorized treating physician (“ATP”). Dr. McLaughlin first examined 
the claimant on April 3, 2009. Claimant reported an accident history of mopping the 



floor, pivoting a little bit and having his right knee pop. Claimant reported having imme-
diate pain in his right knee and noted trouble weight bearing. Claimant reported a his-
tory of bilateral knee surgery to Dr. McLaughlin following a MVA and a history of signifi-
cant weight loss after quitting an addiction to drugs. Despite claimant’s reported pain, 
claimant did not want any scheduled medications. Dr. McLaughlin diagnosed claimant 
with possible internal derangement of the right knee and scheduled the claimant for a 
magnetic resonance image (“MRI”) of the right knee.
4. Claimant underwent an MRI on April 7, 2009 that showed some increased signal 
of the proximal patellar tendon without thickening. The MRI also showed fragmented 
appearance of the tibial tubercle that was noted to be old and condromalacia patella. 
Claimant returned to Dr. McLaughlin on April 9, 2009. Dr. McLaughlin noted that claim-
ant’s mechanism of injury, including how the knee buckled and drove inward compress-
ing the lateral compartment, was consistent with the MRI findings. Dr. McLaughlin rec-
ommended claimant consult with an orthopedic surgeon to review the MRI and consider 
possible intervention. Dr. McLaughlin provided claimant with work restrictions and rec-
ommended ibuprofen for pain.
5. Claimant was evaluated by Dr. Dohm on referral from Dr. McLaughlin on April 14, 
2009. Claimant reported a consistent accident history to Dr. Dohm of mopping the floor 
when his knee folded inward and he hear and felt a loud popping. Dr. Dohm diagnosed 
claimant with a maltracking patella with medial meniscal pathology and provided claim-
ant with an injection into the right knee. Claimant returned to Dr. McLaughlin on April 23, 
2009 and reported continued complaints of pain. Dr. McLaughlin referred claimant to Dr. 
Copeland for a second opinion.
6. Claimant was evaluated by Dr. Copeland on May 6, 2009. Claimant reported a 
consistent accident history of right knee pain for five weeks after slipping at work and 
suffering a valgus injury to the right knee. Claimant reported a history of prior lateral re-
leases to both knees approximately 14 years ago. Dr. Copeland diagnosed claimant 
with a low-grad sprain of the medial collateral ligament (“MCL”), slight valgus to the 
knee as evidenced by gain, probable stress reaction in the lateral tibial plateau that was 
exacerbated by the valgus moment of injury and exacerbation of chondromalacia of the 
patella. Dr. Copeland recommended viscosupplementation and oral glucosamine and 
continued physical therapy.
7. Claimant returned to Dr. Dohm on May 26, 2009 and noted the prior injection 
provided by Dr. Dohm did not provide claimant with any significant relief. Dr. Dohm di-
agnosed claimant with meniscal pathology with maltracking patella and recommended 
an arthroscopy.
8. Respondents referred claimant to Dr. Scott for an independent medical examina-
tion (“IME”). Claimant reported to Dr. Scott that he had a prior lateral release surgery 
performed on his right knee following a motor vehicle accident. Claimant reported his 
injury occurred on April 1, 2009 when he was mopping the floor and took a wide stance 
and reached down with the mop to get under a table. As he did so, his right knee moved 
in a medial direction and he had an audible pop. Dr. Scott diagnosed claimant with a 
low-grade sprain of the MCL and noted in his report that this low-grade sprain was a re-
sult of the work injury on April 1, 2009.
9. Dr. Scott testified at the hearing in this matter. Dr. Scott testified that claimant’s 
prior injuries to his right knee included Osgood-Schlatter disease, that is congenital in 



nature. Dr. Scott agreed that claimant’s accident description involved a valgus type in-
jury but opined that the recommended treatment for a mild MCL sprain would include 
non-steroidal anti-inflammatories (“NSAIDs”), ice, an ace wrap or brace and physical 
therapy. Dr. Scott did not believe a diagnostic arthroscopy was warranted for claimant’s 
injury.
10. Respondents also presented the testimony from Ms. Adams, one of claimant’s 
co-workers. Ms. Adams was working with claimant on April 1, 2009 until 8:00 p.m. At the 
end of her shift, Ms. Adams saw claimant mopping the back area and asked claimant 
why he was mopping the area when it was her job to mop the area before she left. Ms. 
Adams testified claimant told her he was mopping the area so he wouldn’t have to do it 
again later. On cross-examination, Ms. Adams admitted that she was not aware as to 
whether the floor was mopped again that night after she left.
11. Respondents presented the testimony of Ms. Brown, claimant’s supervisor. Ms. 
Brown testified that claimant’s job duties included stocking the bain, doing dishes, put-
ting money away, sweep and mop behind the bain and to make sure the area is clean. 
Ms. Brown testified that mopping the back area is a duty for the mid-shirt manager, not 
the night crew supervisor. Ms. Brown testified that claimant would not have to mop the 
prep area more than once because the prep area would not get dirty after being 
mopped.
12. Ms. Brown testified that on April 2, 2009 claimant contacted her in the morning 
and reported he was mopping and went to pick something up and heard his knee pop. 
Ms. Brown testified that the accident description claimant gave at the hearing was dif-
ferent than the accident history claimant reported to her on April 2, 2009.
13. On cross examination of the claimant, and over objection from claimant’s coun-
sel, claimant admitted he was convicted of felony theft and felony forgery. Claimant’s 
felony theft and felony forgery convictions occurred more than five (5) years prior to 
claimant’s testimony. Claimant also admitted he was convicted of felony possession of 
drugs with intent to distribute on October 29, 2008. Testimony at hearing from claimant 
and Ms. Brown establish that claimant was working at employer as a result of a work 
release program for his drug possession conviction. 
14. Regardless of claimant’s prior felony convictions, claimant was responsible for 
closing the store for employer and was entrusted with handling money for employer. Ms. 
Brown testified that claimant was an honest employee and employer did not find the 
need to have to supervise claimant’s work, as he was entrusted with closing the store 
alone. 
15. The ALJ finds claimant’s description of the accident to be credible. Claimant’s ac-
cident description is substantially supported by the accident histories provided by claim-
ant to his medical providers. Claimant reported to each of his medical providers that he 
had prior surgeries to his right knee and the ALJ finds claimant’s accident history con-
sistent and credible throughout the claim. While Ms. Brown maintains that claimant’s 
accident history has changed because claimant purported to report to her that he was 
bending down to pick something up, the ALJ notes that claimant’s accident history is 
sufficiently consistent insofar as Ms. Brown testified claimant reported he was mopping 
at the time of the incident. The only significant difference in the accident history is 
whether claimant was bending down to get under the table with the mop, or bending 
down to pick up some unidentified object. The ALJ does not find these differences, 



when compared to the totality of the evidence, including the accident histories provided 
by claimant to Dr. McLaughlin, Dr. Dohm, Dr. Copeland and Dr. Scott to be so compel-
ling as to impeach claimant’s credibility. The ALJ further finds that claimant’s testimony 
that his right knee was asymptomatic prior to the April 1, 2009 injury is likewise sup-
ported by the medical records and is found to be credible.
16. The ALJ finds that claimant has shown that it is more probably true than not that 
he suffered a compensable injury arising out of and in the course and scope of his em-
ployment with employer.
17. The ALJ credits the medical reports from Dr. McLaughlin, Dr. Copeland and Dr. 
Dohm and finds that the claimant has shown that it is more probably true than not that 
medical treatment claimant has received to date to be reasonable, necessary and re-
lated to claimant’s industrial injury. The ALJ credits the medical reports from Dr. 
McLaughlin and Dr. Dohm and finds that claimant has shown that it is more probably 
true than not that an arthoscopy is reasonable and necessary to evaluate and treat 
claimant’s right knee injury. Insofar as there exists a conflict in the evidence between the 
opinions of Dr. Dohm and Dr. Scott as to the reasonableness and necessity of the pro-
posed arthroscopy, the ALJ credits the report of Dr. Dohm over the reports and testi-
mony of Dr. Scott.
18. As noted above, the parties stipulated that claimant earned wages in the amount 
of $273.86 per week and received a meal benefit of $25.00 per week. Respondents 
conceded in their position statement that, if the claim were to be found compensable, 
claimant’s AWW would include the meal benefit of $25.00 per week. The ALJ therefore 
finds that claimant’s AWW should be $298.86 pursuant to the stipulation of the parties.

CONCLUSIONS OF LAW

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. Section 8-42-101, C.R.S. A preponderance of the evidence is that leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of ei-
ther the rights of the injured worker or the rights  of the employer. Section 8-43-
201, C.R.S., 2006. A Workers’ Compensation case is decided on its merits. Sec-
tion 8-43-201, supra. 

 2. A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability. The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment. See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990). A work related injury is compensable if it “aggravates accelerates or com-



bines with“ a preexisting disease or infirmity to produce disability or need for 
treatment. See H & H Warehouse v. Vicory, supra.

3. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive. Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000). When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tion; the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006).
4. As found, claimant has proven by a preponderance of the evidence that he suf-
fered an accidental injury on April 1, 2009 arising out of and in the course and scope of 
his employment with employer.
5. Respondents are liable for authorized medical treatment reasonably necessary to 
cure and relieve an employee from the effects of a work related injury. Section 8-42-101, 
C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 
Pursuant to Section 8-42-404(5), C.R.S., Respondents are afforded the right, in the first 
instance, to select a physician to treat the industrial injury. Once Respondents have ex-
ercised their right to select the treating physician, Claimant may not change physicians 
without first obtaining permission from the insurer or an ALJ. See Gianetto Oil Co. v. In-
dustrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996). 
6. In this case, claimant was referred to the emergency room by his supervisor. This 
treatment is compensable as it represents emergency care, and claimant was referred 
to the emergency room by his employer. Claimant was then referred by the employer to 
Dr. McLaughlin. Dr. McLaughlin referred the claimant to Dr. Dohm and Dr. Copeland. 
The ALJ finds that claimant has proven by a preponderance of the evidence that the 
treatment provided by Dr. McLaughlin, Dr. Dohm and Dr. Copeland was reasonable, 
necessary and related to claimant’s industrial injury. The ALJ further finds that claimant 
has proven by a preponderance of the evidence that the arthroscopy recommended by 
Dr. Dohm is reasonable, necessary and related to claimant’s April 1, 2009 industrial in-
jury.
7. The term “wages” means the money rate at which the services rendered are rec-
ompensed under the contract of hire in force at the time of the injury. Section 8-40-
201(19)(a), C.R.S. Section 8-40-201(19)(b) provides, in pertinent part:

The term “wages” shall include … the reasonable value of 
board, rent, housing and lodging received from the employer, 
the reasonable value of which shall be fixed and determined 
from the facts by the division in each particular case….

8. Claimant argues that the term “board” as used in Section 8-40-201(19)(b) in-
cludes the cost of meals provided to claimant by employer per week and, therefore, 
must be included in the calculation of the AWW and Respondents, pursuant to their po-



sition statement, concede this point. The ALJ therefore finds that claimant’s AWW is to 
include the cost of meals.

ORDER

 It is therefore ordered that:

1. Claimant’s injury of April 1, 2009 is compensable.
2. Respondents shall pay for all reasonable, necessary and related medical ex-
penses related to claimant’s April 1, 2009 injury, including the treatment from Dr. 
McLaughlin, Dr. Dohm and Dr. Copeland, pursuant to the Colorado Workers’ Compen-
sation Medical Fee Schedule.
3. Respondents shall pay claimant temporary disability benefits commencing April 
2, 2009 at an AWW of $298.86 and continuing until terminated by statute or rule.
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED: September 9, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-517-537

ISSUES

¬ Whether claimant proved by a preponderance of the evidence that she is entitled 
to home health care services as a result of her compensable occupational injury?
¬ Whether claimant proved by a preponderance of the evidence that she is entitled 
to disfigurement as a result of her compensable occupational injury?

FINDINGS OF FACT

1. Claimant sustained an admitted injury on September 6, 2001 when she was in-
volved in a motor vehicle accident (“MVA”) while employed with employer as an over the 
road truck driver. Claimant was stopped on an interstate when her empty truck was rear 
ended at a speed of 70 to 75 mile per hour.
2. Claimant first sought treatment after her accident on September 16, 2001 with Dr. 
Rademacher. Claimant reported to Dr. Rademacher that after the accident she devel-
oped headaches and some upper back pain along with soreness in her thumbs and 
forearms. Claimant was eventually referred from Dr. Rademacher to Dr. Gebhard in Oc-
tober 2001. Dr. Gebhard diagnosed claimant with a cervical strain and referred claimant 
for physical therapy. Claimant was subsequently referred to Dr. Gilman and presented 
with complaints of “recurring problems with passing out”.



3. Claimant underwent an MRI of the brain on November 7, 2001. The study was 
read as normal. Claimant continued to follow up with Dr. Gebhard, Dr. Richards and Dr. 
Gilman. Respondents referred claimant for an IME with Dr. Lesnak in February 2002. 
The IME from Dr. Lesnak is mentioned at various times in the medical records from the 
treating physicians, but was not entered as an exhibit for hearing.
4. The parties proceed to hearing before Administrative Law Judge Edward R. Mar-
tinez on May 16, 2002. ALJ Martinez entered Specific Findings of Fact, Conclusions of 
Law and Order on July 19, 2002. ALJ Martinez found that claimant sustained:

[I]njuries to her neck, with radiating pain into her right 
shoulder and down the right arm to the hand. She 
also has pain in her left arm, as well as  pain, numb-
ness and swelling in her right and left hands, thumbs 
and index fingers. In addition, claimant has developed 
headaches and blackouts.

5. ALJ Martinez order insurer to pay for certain medical tests recommended by Dr. 
Gilman, to evaluate the etiology of claimant’s syncope (blackout) episodes. ALJ Marti-
nez found:

Resolution of this issue does not require a determina-
tion of whether claimant’s blackouts are causally re-
lated to her September 6, 2001 accident.

6. Claimant subsequently came under the care of Dr. Julie Colliton on February 26, 
2003 as a referral from Dr. Gebhard. Dr. Colliton noted claimant had significant cognitive 
complaints and right sided occipital headaches with pain in her cervical spine that refers  
down into her right upper extremity in a C6 dermatomal pattern. Dr. Colliton recom-
mended ongoing evaluations and testing, including a neuropsychological evaluation, a 
surgical evaluation for her right shoulder, and a referral to a hand surgeon.
7. Claimant was referred by Dr. Colliton to Dr. Viola on August 26, 2003. After re-
viewing claimant’s EMG studies, Dr. Viola recommended claimant undergo bilateral or 
staged carpal tunnel release. Dr. Viola performed a right writs athroscopic triangular fi-
brocartilage complex (“TFCC”) surgery on February 4, 2004 and a follow up surgery on 
February 20, 2004. When claimant followed up with Dr. Viola on March 16, 2004 she 
reported having nerve shock-like feelings all the time in her forearm, arm and hand. 
Physical exam revealed the right upper extremity to be slightly cooler than the left. Dr. 
Viola reported that claimant had RSD-like symptoms in the right upper extremity and 
recommended a stellate ganglion block by Dr. Colliton.
8. On February 16, 2005, insurer filed, pursuant to Section 8-42-107(8)(b)(II), a No-
tice and Proposal to Select a Division Independent Medical Evaluator (“DIME physi-
cian”) on the grounds that claimant’s authorized treating physicians had not place 
claimant at MMI after nearly 3.5 years of treatment. Insurer thus requested a DIME 
through the Division of Workers’ Compensation. The division appointed James R. Re-
gan, M.D., the DIME physician. 
9.  Dr. Regan evaluated claimant on May 10, 2005 and found claimant to not be at 
MMI. Dr. Regan noted that claimant continued to drive after her MVA until September 
10, 2001 when she experienced a blackout. Claimant reported to Dr. Regan that she 



experiences blackout episodes some four (4) times per month. Dr. Regan diagnosed 
claimant as suffering from Type I complex regional pain syndrome (“CRPS”) and rec-
ommended claimant undergo thermography. Dr. Regan also found that claimant suf-
fered from vertigo, myofascial pain, “blackout” spells and reactive depression. Dr. Re-
gan found claimant was not at MMI and recommended additional testing and treatment.
10. The parties proceeded to hearing before Administrative Law Judge Michael E. 
Harr on August 24, 2005. ALJ Harr entered Specific Findings of Fact, Concluision of 
Law and Order on November 22, 2005. ALJ Harr found, among other things, that claim-
ant failed to prove by a preponderance of the evidence that she was in need of 24-hour 
supervision/attendant care. ALJ Harr also ordered Respondents to pay for medical 
benefits incurred by claimant including prescriptions for Boost/Ensure drinks, 
Hydrocodone/Aceteaminopen, and Verapamil, treament from Dr. Colliton and Dr. Viola, 
a metabolic workup and incidental expenses incurred by claimant and her husband in 
receiving medical treatment, including meals and travel. The decision from ALJ Harr 
was affirmed on appeal.
11. Claimant returned to Dr. Regan for a follow up DIME on or about February 9, 
2008. Dr. Regan diagnosed claimant as suffering from CRPS, depression, TMJ, and a 
labral tear of her right shoulder. Dr. Regan found claimant to be at MMI and provided 
claimant with an impairment rating of 71% whole person for her CRPS and 7% whole 
person for her psychiatric impairment. 
12. Due to Dr. Colliton closing her practice, claimant was referred for maintenance 
medical treatment with Dr. Lynn Parry. Dr. Parry testified by deposition that claimant, 
from a physical standpoint, would need help with dressing, bathing and doing her hair. 
Dr. Parry testified that because claimant is a private person, claimant is not requesting 
assistance with these activities. Dr. Parry testified that claimant does need help with 
various activities for taking care of her house, including vacuuming, sweeping, mopping, 
cleaning, and meal preparation. Dr. Parry also testified that claimant needs assistance 
with keeping her medications straight, as claimant gets confused because of the pain. 
According to Dr. Parry’s records, claimant is currently on prescription medication, includ-
ing Ultram, Xanax and Tylenol.
13. Dr. Parry’s medical records reflect that Dr. Parry opines that claimant “needs help 
in the house because of her risk of falling, because of her balance difficulties and her 
inability to use her hands effectively.” In response to an inquiry from claimant’s counsel 
on March 19, 2009, Dr. Parry opined the claimant needs a home health care aide pro-
viding in-home assistance for household tasks 4-5 hours a day for 5-6 days per week. 
The home health care services do not appear to be for nursing requirements, but in-
stead are unskilled services for assistance with good preparation, grocery shopping and 
general house cleaning services. 
14. At hearing, claimant testified that she continues to have cognitive dysfunction, 
vertigo, non-stop headaches and short term memory problems. Claimant also testified 
that she continues to have syncope episodes, although not as often now. Claimant can 
stand 5-10 minutes maximum, walk 5-10 minutes maximum. Claimant testified that she 
is no longer able to vacuum, sweep, or mop and that attempting to perform these activi-
ties exacerbates her symptoms. 
15. Claimant failed to show that it is more probably true than not that home health-
care services are reasonably necessary to allow claimant to obtain medical treatment. 



According to Dr. Parry’s reports, as a result of claimant’s CRPS, she has difficulty using 
her hands for tasks of daily living. Claimant has continued to be able to receive medical 
treatment from Dr. Parry and there is no credible evidence in the record that claimant’s 
injuries have affected her ability to obtain medical care or are minor in comparison to 
the medical care. While Dr. Parry noted that claimant could also use assistance in sepa-
rating her medications as she becomes forgetful, the ALJ finds there is no credible evi-
dence in the record of claimant having difficulty with her medications. The ALJ further 
finds that the claimant has failed to show that it is more probably true than not that the 
housekeeping services are necessary to cure and relieve claimant from the effects of 
her industrial injury or would otherwise constitute compensable maintenance medical 
treatment.
16. As a result of claimant’s surgeries, claimant has four (4) scars. Claimant has a 
scar on her right forearm that is 3 inches in length and ¼ to ⅛ inch in width. The scar is 
red and raised. Claimant has three other scars on her wrist. One scar is 3 ½ inches in 
length and ¼ inch in width. Claimant’s other two scars on her wrist are 1 ½ inches in 
length and ¼ inch in width. The ALJ finds that the scars are red and raised. Claimant 
also alleges disfigurement in the form of a slow antalgic gait as a result of her injuries 
and bones protruding on both feet. The ALJ also finds claimant has discoloration of her 
skin on her feet.
17. The ALJ determines that due to the disfigurement listed in paragraph 16, claim-
ant is entitled to additional compensation pursuant to Section 8-42-108, C.R.S.

CONCLUSIONS OF LAW

 1.  The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. Section 8-42-101, C.R.S. A preponderance of the evidence is that leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of ei-
ther the rights of the injured worker or the rights  of the employer. Section 8-43-
201, C.R.S., 2006. A Workers’ Compensation case is decided on its merits. Sec-
tion 8-43-201, supra.

2. Section 8-42-101(1)(a), supra, provides:
Every employer … shall furnish … such medical, hospital, and sur-
gical supplies, crutches , and apparatus  as may reasonably be 
needed at the time of the injury … and thereafter during the disabil-
ity to cure and relieve the employee from the effects of the injury.

3. Respondents are thus liable for authorized medical treatment reasonably neces-
sary to cure and relieve the employee from the effects of the injury. Section 8-42-101, 
supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). The 
need for medical treatment may extend beyond the point of maximum medical im-



provement where the claimant requires periodic maintenance care to prevent the dete-
rioration of her physical condition. Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988). Section 8-42-101, supra., thus authorizes an ALJ to enter an order for future 
maintenance treatment if supported by substantial evidence of the need for such treat-
ment. Id. 
4. In order for a particular apparatus to be considered a medical benefits under 
Section 8-42-101(1)(a), it must be a medical apparatus that is reasonably necessary for 
treatment of the injury or that provided therapeutic relief from the effects of the injury. 
Bouge v. SDI Corp., Inc., 931 P.2d 477 (Colo. App. 1996). The courts have construed 
this section to require respondents to provide services, which are either medically nec-
essary for the treatment of claimant’s injuries or incidental to obtaining such treatment. 
Atencio v. Quality Care, Inc., 791 P.2d 7 Colo. App. 1990). In Atencio, the court upheld 
the award of the cost of housekeeping services because the claimant could not perform 
any household chores, such as cooking. Cooking, along with certain other household 
chores, bears a direct relation to one’s physical needs. See, e.g., Hillen v. Tool King, 
851 P.2d 289 (Colo. App. 1993). Claimant shoulders the burden of proving that house-
keeping services either enable her to obtain medical care or treatment or are relatively 
minor in comparison to the medical care and treatment. Country Squire Kennels v. Tar-
shis, 899 P.2d 362 (Colo. App. 1995). In contrast, if housekeeping services do not en-
able claimant to obtain medical or nursing treatment, or are not relatively minor in com-
parison to the medical care and treatment, then courts have held that the services are 
not compensable. Id. The mere fact that housekeeping services are prescribed by a 
physician does not make them medically necessary. Id.
5. As found, claimant has failed to show by a preponderance of the evidence that 
her need for housekeeping services either enable her to obtain medical care or are rela-
tively minor in comparison to the medical care and treatment. The ALJ further finds that 
the housekeeping services are not reasonable and necessary to cure and relieve the 
claimant from the effects of her compensable injury.
6. Pursuant to Section 8-42-108, C.R.S., claimant is entitled to a discretionary 
award up to $2,000 for her serious and permanent bodily disfigurement that is normally 
exposed to public view. Considering the size, placement and general appearance of 
claimant’s scarring and other disfigurement, the ALJ concludes claimant is entitled to 
disfigurement benefits in the amount of $1,000, payable in one lump sum.

ORDER

 It is therefore ordered that:

1. Claimant’s request for an award of home health care services for claimant is de-
nied and dismissed.
2. Respondents shall pay claimant a lump sum of $1,000 for scarring and other dis-
figurement pursuant to Section 8-42-108, C.R.S.
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.



DATED: September 9, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-932

ISSUES

¬ Whether the proposed cervical disk replacement surgery is reasonable, neces-
sary and related to Claimant’s January 1, 2009 industrial injury.

FINDINGS OF FACT

1. Claimant suffered an admitted injury for employer on January 1, 2009 when she 
slipped and fell, landing on the floor. Claimant testified that during the fall she injured 
her hand, knee, back and neck. Claimant sought medical treatment with Dr. Mosley on 
January 5, 2009. Claimant reported to Dr. Mosley that as she fell, she apparently fell 
forward and twisted to her right, and ended up hitting her knee. Claimant also reported 
she put her arms out and jarred her shoulders, also hurting her neck and later develop-
ing low back pain. Physical examination performed by Dr. Mosley revealed good range 
of motion of the neck with some tenderness in the C5-6 level, primarily on the right. Dr. 
Mosley opined that he believed claimant to merely have some soft tissue problems and 
referred her to Dr. Christensen, a chiropractor.
2. Claimant was evaluated by Dr. Christianson on January 7, 2009. Claimant re-
ported to dr. Christianson that her cervical spine pain and low back pain was getting 
worse. Dr. Christianson noted decreased range of motion in the cervical spine. Dr. 
Christianson performed an adjustment of claimant’s right SI join, thoracic spine and cer-
vical spine. Dr. Christianson noted that the adjustment seemed to make claimant’s low 
back symptoms worse and referred claimant for x-rays. Claimant returned to Dr. Chris-
tianson on January 9, 2009 and complained mostly of low back pain, but also reported 
continued mild thoracic spine and lower neck pain. Dr. Christianson again performed 
adjustments of claimant’s thoracic and cervical spine and recommended stretching ex-
ercises. Claimant again returned to Dr. Christianson on January 12, 2009 and reported 
doing somewhat better, but did not feel ready to return to work. Claimant reported that 
her heaviest activities around the house involved cleaning her bathroom, including the 
toilets, countertops, sink, mirrors and the bathtub. Claimant reported these activities 
seemed to irritate her symptoms between the shoulder blades and she experienced a 
mild increase in right-sided low back pain. Dr. Christianson again administered adjust-
ments to claimants thoracic spine and cervical spine and provided claimant with home 
exercises for the upper extremities and back. 
3. Claimant was evaluated by Ms. Herrera, a physician assistant (“PA”) on January 
14, 2009. Ms. Herrera noted claimant had a 40% overall improvement in her neck and 
upper back pain. Ms. Herrera reported claimant felt the chiropractic treatment was help-



ing and reported claimant had full range of motion of the cervical spine in all planes 
without complaints of pain. Following the examination by Ms. Herrera, claimant no 
longer treated with Dr. Mosley or Dr. Christianson.
4. Claimant’s medical care was transferred from Dr. Mosley to Dr. Winnefeld on 
January 19, 2009. Claimant reported to Dr. Winnefeld that the chiropractic treatment 
had made claimant’s neck worse. Dr. Winnefeld reported on examination that claimant 
had full range of motion of her neck without pain. Dr. Winnefeld reported claimant’s pain 
was inconsistent with her physical exam and found that the injury as she described it 
should not involve her lower back or cervical pain. Dr. Winnefeld also noted that he did 
not see anything that would indicate that claimant should not be able to work. Nonethe-
less, Dr. Winnefeld referred claimant for physical therapy for further evaluation and pro-
vided claimant with temporary work restrictions. Claimant was examined by Dr. Moore, 
a colleague of Dr. Winnefeld, on January 29, 2009. Dr. Moore noted motion restrictions 
present primarily in the lower cervical segments and upper half of the thoracic spine, but 
found no neurologic abnormalities in the upper extremities nor any complaints of radicu-
lar pain. Claimant was attended her initial physical therapy evaluation on January 29, 
2009 with Mr. Meister. Claimant reported to Mr. Meister a prior disk injury in her neck in 
2002 that improved after conservative treatment. Claimant reported to Mr. Meister that 
her initial treatment after her industrial injury sharply increased her neck and right 
shoulder pain and complained of pain in both sides of her neck that radiates into her 
right shoulder blade and right upper arm. The ALJ notes that the examination by Mr. 
Meister finding radicular pain in the upper extremities contradicts Dr. Moore’s examina-
tion on the same date in which no radicular symptoms were noted to be present. 
5. Claimant continued to treat with Mr. Meister and developed left sided neck pain 
on January 31, 2009. When Claimant returned to Dr. Moore on February 6, 2009, Dr. 
Moore noted claimant complained of persistent pain in the upper thoracic region with 
radiation toward the right shoulder with motion restriction present in the lower cervical 
and upper thoracic region. Claimant returned to Dr. Moore on February 11, 2009 and 
continued to complain of cervical pain and pain in her upper back with radiation to the 
right shoulder. Due to her persistent cervical pain, Dr. Moore referred the claimant for a 
cervical x-ray and an orthopedic evaluation with Dr. Clifford.
6. Claimant was first evaluated by Dr. Clifford on March 2, 2009. Claimant reported 
to Dr. Clifford complaints of sever neck and right arm pain with severe numbness and 
tingling in the right arm. Claimant reported to Dr. Clifford that she had similar symptoms 
in 2003 and reported having a cervical stenosis and right sided foraminal stenosis at the 
levels of C4-5 and C5-6. Claimant reported a good resolution of her symptoms following 
conservative treatment consisting of anti-inflammatories and physical therapy. Examina-
tion by Dr. Clifford revealed “pretty good range of motion with flexion”, but noted some 
limits on extension and side bending. Dr. Clifford recommended a magnetic resonance 
image (“MRI”) of the cervical spine and noted that despite an appropriate course of con-
servative treatment, claimant had not seen any improvement. Dr. Clifford opined that 
claimant would do very well with either a total disc replacement at C4-5 and C5-6 ver-
sus an anterior cervical discectomy and fusion at C4-5 and C5-6. Dr. Clifford advised 
claimant that prior to performing the surgery, she would need to quit smoking.
7. Claimant underwent an MRI of the cervical spine that revealed (1) focal high sig-
nal in the dorsal cord at C5-C6, probably related to chronic cord impingement; (2) mod-



erate canal stenosis and severe right foraminal narrowing at C5-C6. The radiologist 
noted that the signal abnormality in the cord was new compared to the cervical spine 
MRI of March 20, 2003.
8. Claimant returned to Dr. Clifford on March 19, 2009. Claimant reported her cur-
rent symptoms were more severe than the original symptoms that she had in 2003. Dr. 
Clifford noted that the MRI revealed a right sided C5-6 cervical disk herniation that was 
moderate and severe in size. Dr. Clifford also noted that claimant’s MRI revealed some 
mild effacement at the C4-5 level with bilateral mild foraminal narrowing but no signifi-
cant nerve compression. Dr. Clifford opined that claimant would be an excellent candi-
date for a C5-6 artificial disc replacement and claimant indicated she would like to pro-
ceed with the surgery.
9. Respondents obtained a records review Independent Medical Examination 
(“IME”) with Dr. Rauzzino. Dr. Rauzzino provided a medical report dated April 10, 2009 
that provided an opinion indicating that claimant’s accident of January 1, 2009 resulted 
in some injury perhaps to the soft tissue of her neck. Dr. Rauzzino diagnosed claimant 
with a lumbar strain, cervical strain, preexisting spinal stenosis and cervical foraminal 
stenosis as well as a possible old spinal cord injury given the old signal change in the 
cord. Dr. Rauzzino opined that claimant’s treatment had been reasonable, and agreed 
that claimant would be a candidate for a C5-C6 anterior cervical discectomy and fusion, 
but recommended against a disc replacement surgery at the C5-6 level given the 
amount of kyphosis and disease claimant has posteriorly. Dr. Rauzzino opined, how-
ever, that the injury of January 1, 2009 did not cause her need for surgery. Instead, Dr. 
Rauzzino opined that the need for the surgery was a result of claimant’s preexisting 
stenosis for the last six years.
10. Dr. Rauzzino testified at the hearing in this matter that his opinion with regard to 
the cause of claimant’s need for surgery was based upon claimant not complaining of 
intractable arm pain, weakness and numbness at her initial visit. Dr. Rauzzino testified 
he relied upon the initial reports from claimant’s physicians in coming to this opinion.
11. Dr. Clifford likewise testified at hearing in this matter. Dr. Clifford testified he dis-
agreed with Dr. Rauzzino’s opinion that claimant only had a cervical strain as a result of 
the January 1, 2009 injury. Dr. Clifford reported that in speaking with the claimant, she 
reported a history of right hand pain into her index finger that improved, but then re-
turned later in the month. By the patient’s history, claimant did not have this pain prior to 
her admitted injury of January 1, 2009. Dr. Clifford testified that when a patient presents 
with pain in a dermatomal pattern, this represents evidence of a nerve injury. Dr. Clifford 
testified that he would expect a patient to present with only hand symptoms and then 
develop neck pain, or vice versa, following a nerve injury. Dr. Clifford also testified that 
the symptoms would still be related to claimant’s accident even if the symptoms were to 
wax and wane. Dr. Clifford also testified that claimant’s disc bulge, as depicted on the 
most recent MRI, was slightly larger than in the 2003 MRI. Dr. Clifford testified that it 
was his opinion that claimant’s injury of January 1, 2009 increased her disk herniation 
and increased the signal cord compression, resulting in the need for the disk replace-
ment surgery. The ALJ finds the testimony of Dr. Clifford credible and persuasive.
12. Claimant testified at hearing that following her injury, she had a burning sensation 
in her right hand and index and middle finger. Claimant also noticed problems in her 
neck and shoulder. Claimant reported that she hurt worse after receiving neck treat-



ments from Dr. Christianson. Claimant denied telling Ms. Herrera that she did not have 
pain with range of motion on January 14, 2009 and denied that Dr. Moore evaluated her 
cervical range of motion on January 19, 2009 in her neck or back.
13. The ALJ relies on the testimony of claimant that she suffered pain in her hand fol-
lowing her slip and fall injury on January 1, 2009 and the testimony of Dr. Clifford that 
claimant’s fall aggravated her pre-existing cervical spine condition resulting in claimant’s 
need for cervical disc replacement surgery. The ALJ finds that claimant has proven that 
it is more probably true than not that her need for surgery was caused, aggravated or 
accelerated by her January 1, 2009 work injury. Insofar as there exists a conflict in the 
evidence between Dr. Clifford and Dr. Rauzzino, the ALJ credits the testimony of Dr. 
Clifford over that of Dr. Rauzzino.
14. The ALJ also credits the physical therapy records and the testimony of the claim-
ant that documents that claimant had radicular symptoms in her right upper extremity as 
of January 29, 2009. The ALJ notes that while Dr. Moore’s examination on January 29, 
2009 purported to reveal no radicular symptoms, the records from claimant’s physical 
therapy appointment later that same day reveal radicular symptoms in her right upper 
extremity. The ALJ finds claimant’s testimony credible and notes that claimant revealed 
her prior cervical complaints to her treating physicians during the course of her treat-
ment following her industrial injury.
15. The ALJ finds that claimant has shown that it is more probably true than not that 
the proposed C5-C6 disc replacement surgery is reasonable, necessary and related to 
her January 1, 2009 slip and fall injury.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. Section 8-42-101, C.R.S. A preponderance of the evidence is that leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of ei-
ther the rights of the injured worker or the rights  of the employer. Section 8-43-
201, C.R.S., 2006. A Workers’ Compensation case is decided on its merits. Sec-
tion 8-43-201, supra. When determining credibility, the fact finder should con-
sider, among other things, the consistency or inconsistency of the witness's  tes-
timony and actions; the reasonableness  or unreasonableness (probability or im-
probability) of the testimony and actions; the motives of the witness; whether the 
testimony has been contradicted; and bias, prejudice, or interest. See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). 

 2. A compensable industrial accident is  one that results in an injury 
requiring medical treatment or causing disability. The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 



need for treatment. See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990). A work related injury is compensable if it “aggravates accelerates or com-
bines with“ a preexisting disease or infirmity to produce disability or need for 
treatment. See H & H Warehouse v. Vicory, supra.

 3. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s  testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the wit-
ness; whether the testimony has been contradicted; and bias, prejudice, or inter-
est. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2006).

 4. As found, the ALJ concludes that the claimant’s  slip and fall injury of 
January 1, 2009 caused, aggravated, accelerated or combined with a preexisting 
condition resulting in her need for the C5-6 disc replacement surgery. While the 
claimant had pre-existing changes in her cervical spine, the ALJ credits  the tes-
timony of Dr. Clifford that the fall caused her disc herniation to increase in size. 
The ALJ also credits the testimony of the claimant insofar as claimant testified 
that her prior cervical issues from 2003 had resolved with conservative treatment 
and were not present prior to her January 1, 2009 slip and fall injury.

ORDER

 It is therefore ordered that:

 1. Respondents shall pay for the C5-C6 disc replacement surgery 
recommended by Dr. Clifford.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED: September 2, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-776-904



ISSUES

¬ What is the proper determination of claimant’s average weekly wage (“AWW”)?
¬ Whether Respondents are entitled to credit for an overpayment of temporary total 
disability (“TTD”) benefits paid to claimant?

FINDINGS OF FACT

 1. On November 8, 2008, Claimant injured her right lower extremity 
within the course and scope of employment. Respondents  admitted liability for 
the injury on November 21, 2009 through a General Admission of Liability. 

 2. The General Admission of Liability dated November 21, 2008 admit-
ted to an average weekly wage of $354.43 and temporary total disability benefits 
from November 12, 2008 through November 21, 2008. 

 3. On December 1, 2008, the Division of Workers’ Compensation sent 
a notice letter to the insurance carrier requesting additional documentation sup-
porting Respondents’ termination of temporary total disability benefits on Novem-
ber 21, 2008. 

 4. In response to the Division letter, Respondent carrier filed an 
Amended General Admission of Liability dated December 11, 2008 admitting to 
an average weekly wage of $354.43 and temporary total disability benefits  from 
November 12, 2008 and continuing. 

 5. After receiving the payroll records from the employer, Respondents 
filed a Petition to Modify, Terminate or Suspend Compensation on February 17, 
2009 attempting to modify Claimant’s average weekly wage pursuant to the pay-
roll records.

 6. On March 10, 2009, the Division of Workers’ Compensation sent a 
letter to all parties  notifying them that the Petition to Modify had been denied and 
that any party could pursue a hearing to address average weekly wage. 

 7. The hearing on August 19, 2009 was to address Respondents’ re-
quest to modify the Claimant’s average weekly wage and request to seek a credit 
for overpaid temporary total disability benefits from the date of the Petition to 
Modify on February 17, 2009 to the date of this Judge’s Order. 

 8. Pursuant to the Petition to Modify, Respondents’ calculations  for 
Claimant’s average weekly wage was calculated as the total amount that Claim-
ant earned between the period of her date of hire of September 22, 2008 to the 
date of her injury which was November 8, 2008. The total amount of wages 
Claimant earned during that time period was $2,106.17. Respondents calculated 
Claimant’s average weekly wage by dividing the total amount earned of 
$2,106.17 by 48 days for the time period between September 22, 2008 through 



November 8, 2008 that equals $43.88 per day. Respondents multiplied the daily 
rate of $43.88 by 7 days that equals $307.15. 

 9. Claimant did not provide any credible evidence rebutting Respon-
dents’ determination of average weekly wage. 

CONCLUSIONS OF LAW

 1. Pursuant to § 8-42-102(2), C.R.S., average weekly wage shall be 
calculated upon the monthly, weekly, daily, hourly or other remuneration which 
the injured or deceased employee was receiving at the time of the injury. An ALJ 
has wide discretion under § 8-42-102(3), C.R.S., to calculate the average weekly 
wage by any method that will render a fair competition of the Claimant’s wages. 
Cramer v. Home Depot, W.C. No. 4-557-200 (ICAO June 22, 2007).

2. Overpayment as defined under C.R.S. § 8-40-201(15.5) is defined as money re-
ceived by a claimant that exceeds the amount that should have been paid or which the 
claimant was not entitled to receive. For an overpayment to result, it is not necessary if 
the overpayment exists at the time the claimant received disability or death benefits un-
der said articles.

3. As found, Respondents paid claimant TTD benefits at a rate of $236.29. Claim-
ant’s appropriate TTD rate should have been $204.77. The improper AWW calculation 
led to an overpayment of benefits after Respondents filed the petition to modify claim-
ant’s AWW on February 17, 2009. The overpayment of benefits continues to occur and 
will continue until the filing of an amended GAL after the issuance of this Order. The ALJ 
finds Respondents are entitled to a credit for the overpayment pursuant to Section 
8-42-113.5. The ALJ determines that Respondents may collect the overpayment from 
any permanent partial disability award provided to claimant.

ORDER

 It is therefore ordered that:

 1. Based upon the evidence and Respondents’ exhibits, Claimant’s  
average weekly wage is $307.15. Claimant earned $2,106.17 between the time 
period of September 22, 2008 through November 8, 2008. This is a total time pe-
riod of 48 days which equals $43.88 per day or $307.15 per week. 

 2. Respondents shall be given a credit from the date of the filing of the 
Petition to Modify which was February 17, 2009 through the date necessary to 
recover the overpayment caused by the incorrect average weekly wage and 
payment of temporary total disability. The credit shall be applied against any 
permanent partial disability benefits granted to claimant. 

All matters not determined herein are reserved for future determination.



DATED: September 11, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-370

ISSUES

The issues for determination included compensability, medical benefits 
and whether Claimant was entitled to temporary disability benefits and if so 
whether he was at-fault for his wage loss.

FINDINGS OF FACT

1. Claimant sprained his ankle at work on November 14, 2008. Claimant’s foot be-
came lodged in a gap in the elevator door. The gap was between 2 ½ to 3 inches wide. 

2. Claimant required medical treatment due to spraining his ankle. 

3. Claimant was provided restrictions due to his work injury. 

4. The Respondent-Employer accommodated Claimant’s work restrictions and 
Claimant began working modified duty. 

5. Claimant worked December 2, 2008 and December 3, 2008. 

6. Ms. Patricia McKinney credibly testified on behalf of the Respondent-Employer. 
Ms. McKinney testified the employer has a policy that requires termination of an em-
ployee if they fail to appear for three scheduled work shifts without calling the employer 
to report that they will not be working that day. 

7. Claimant knew the Respondent-Employer had a policy that required an em-
ployee’s termination if they failed to appear for three shifts. Moreover, an employer is at 
liberty to terminate an employee if they fail to appear for work when scheduled. 

8. Ms. McKinney testified Claimant returned to modified duty after the incident. She 
testified that Claimant was scheduled to work December 5th, 6th, and 7th of 2008 and 
Claimant failed to show up for work on those days and that he did not call in to advise 
why he was not going to come into work on those days. 

9. Claimant testified he called in to get his schedule on December 5, 2008 and was 
told by an unknown person that he was “released.” 



10. Claimant did not call and speak with a manager to discuss whether he was 
scheduled to work and to confirm whether he was “released.” 

11. Claimant exercised control over whether he would accept the word of someone 
he spoke to on the phone that he was “released” and that being “released” meant he 
was terminated and not scheduled to work. 

12. Claimant was scheduled to work December 5th, 6th, and 7th of 2008. 

13. Claimant did not go into work and look at the schedule. Had Claimant gone into 
work and looked at the schedule he would have learned that he was not released but 
was scheduled to work. 

14. Claimant exercised control in not going in to work to check his schedule. 

15. The Respondent-Employer is at liberty to terminate Claimant’s employment for 
his failure to appear for work when scheduled. 

16. Claimant was terminated for his failure to appear at work for three consecutive 
shifts. 

17. Claimant’s termination was effective December 10, 2008 as set forth in the 
documentation contained in Claimant’s employment file submitted at hearing by Re-
spondents. 

18. Claimant was at fault for his termination and subsequent wage loss. 

CONCLUSIONS OF LAW

1. An injury is compensable when the industrial accident is the proximate cause for 
the need for medical treatment or the disability. C.R.S. 8-41-301(1)(c). The industrial ac-
cident is the proximate cause of the worker’s disability when it is the necessary precon-
dition or triggers need for medical treatment. Subsequent Injury Fund v. State Compen-
sation Insurance Authority, 768 P.2d 751 (Colo. App. 1988). Pain can be a symptom 
arising from the aggravation of a pre-existing disease. This pain then triggers a worker’s  
need for medical treatment. The worker has, then, suffered a compensable injury. Mer-
riman v. Industrial Commission, 210 P.2d 448 (Colo. 1949). 

2. Although Claimant’s testimony was not entirely credible, Claimant has estab-
lished through his testimony and medical records that he suffered a compensable work 
injury on November 14, 2008. Claimant testified and explained how his foot became 
lodged in the gap of the elevator door and such incident caused pain and the need for 
medical treatment. Therefore, Respondents are responsible for reasonable and neces-
sary medical treatment of Claimant’s compensable ankle sprain.



3. A worker is responsible for his or her termination when the worker precipitated 
the termination from employment by a volitional act that a worker would reasonably ex-
pect to result in loss of employment. Patchek v. Colorado Department of Public Safety, 
W.C. No. 4-432-301 (September 27, 2001). Thus, the fault determination depends upon 
whether the worker performed some volitional act or otherwise exercised a degree of 
control over the circumstances resulting in termination. See Padeilla v. Digital Equip-
ment Corp., 902 P.2d 414 (Colo. App. 1994). 

4. Here, Claimant was scheduled to work December 5th, 6th, and 7th. Claimant testi-
fied that he called his employer on December 5, 2008 to get his work schedule and was 
told by some unknown employee that he was “released.” Assuming Claimant’s testi-
mony is true, Claimant did not ask to speak with a manager to discuss the matter nor 
take any other action to determine his schedule. Had Claimant asked to speak with a 
manager, he would have been told that he was on the schedule and scheduled to work. 

5. A reasonable person when faced with a statement from a co-worker that he had 
been “released” would seek to ensure that the employer had in fact terminated them. 
Claimant exercised control over whether he would appear for work when scheduled. By 
failing to contact the employer regarding his circumstances and his failure to appear at 
work, the employer is at liberty to terminate Claimant’s employment.

6. Moreover, Claimant did not go in to check his schedule. Since the schedule was 
posted and indicated Claimant was scheduled to work, Claimant’s failure to actually 
check his work schedule and see that he was scheduled to work also led to his termina-
tion. Claimant is responsible to track and confirm his work schedule. Claimant’s failure 
to determine his work schedule and show up to work when scheduled also caused his 
termination. 

ORDER

It is therefore ordered that:

1. Claimant has established through his testimony and medical records that he suf-
fered a compensable work injury on November 14, 2008.
2. Respondents are responsible for reasonable and necessary medical treatment of 
Claimant’s compensable ankle sprain.

3. Respondents are responsible for payment of temporary disability benefits prior to 
the date of termination.
4. Respondents have established that Claimant was responsible for his termination 
and any wage loss subsequent to termination is not compensable. Claimant’s claim for 
temporary disability benefits is denied and dismissed after he was terminated on De-
cember 10, 2008. 



5. Respondents shall pay statutory interest at the rate of eight percent (8%) per an-
num on all amounts due and not paid when due.

6. Any and all issues not determined herein are reserved for future decision.

7. The insurer shall pay interest to Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
8. All matters not determined herein are reserved for future determination.

DATE: September 11, 2009

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
Workers Compensation No. 4-717-879

ISSUE

The issue for hearing is whether the Division independent medical exam-
iner’s (DIME) opinion was erroneous in his assessment of a 5% whole person 
impairment for low back injury or impairment as a consequence of this injury. Re-
spondent seeks to overcome the DIME’s opinion with regard to this assessment 
of permanent impairment, but did not seek to overcome regarding the date of 
MMI, or the extent of the impairment to Claimant’s knee.

FINDINGS OF FACT

1. Claimant suffered an admitted injury to her left ankle in 2004 that is 
not the subject of this claim. Claimant also suffered an admitted injury to her left 
knee on February 18, 2007, which is the subject of this claim. 

2. Claimant received primary care for both these injuries through Ar-
bor Occupational Medicine, first with Dr. Rafferty and later with Dr. Sander Orent. 
Claimant was referred to Dr. Ocel and Dr. Hsin for surgical care, and to Dr. Mann 
for treatment of the knee. Claimant’s course of care required her to use crutches 
for ambulation during two separate periods of recovery – initially after the ankle 
surgery in the 2004 injury care and again for a period of approximately six weeks 
following the knee surgery resulting from this 2007 injury.

3. On April 30, 2008, Dr. Orent determined Claimant had reached 
MMI. On May 7, 2008, Dr. Orent clarified that he felt Claimant had sustained no 
permanent impairment as a consequence of this injury. Respondent filed a corre-
sponding Final Admission of Liability to which Claimant objected. Claimant re-
quested a DIME.



4.  Dr. Jorge Klajnbart performed the DIME and issued his report on 
October 8, 2008. Dr. Klajnbart concluded that Claimant had experienced a per-
manent medical impairment as a consequence of this  injury and concurred in the 
date of MMI. He assessed an impairment of 23% rated at the knee and a 5% 
whole person impairment related to Claimant’s low back. Dr. Klajnbart recited 
Claimant’s report to him that 

…the back pain began initially after her ankle injury on 
September 26, 2004, but was ‘never addressed at the 
time’. She states that her back pain had a flareup after she 
began to ambulate on crutches after her knee surgery, and 
not in accordance with her twisting injury while lifting boxes 
on February 18, 2007. I asked [Claimant] several times 
about the chronology of  these events, and she states that 
her injury of February 18, 2007 involved her left knee and 
her low  back pain began on September 26, 2004 with her 
left ankle injury, and then subsequently reappeared while 
ambulating on crutches following her knee surgery of May 
9, 2007.

5.  There is also a reference to complaints of back pain in a DIME re-
port completed by Dr. Hattem in the 2004 ankle claim on August 6, 2008. Dr. Hat-
tem, in a ‘Review of Systems’ noted, “[Claimant] denotes night sweats, leg 
cramps with exercise, joint pain, back pain, joint stiffness, joint swelling, numb-
ness and tingling.” The DIME assessment performed by Dr. Hattem for the 2004 
ankle injury did not include any rating of impairment related to the back or for any 
part of the body except the ankle. 

6. On May 1, 2009, Claimant returned to Dr. Orent, seeking a one-
time evaluation concerning her low back pain. Claimant reported to Dr. Orent that 
she had hurt her back at the time of the 2004 ankle injury, told other medical pro-
viders about the pain and injury, but that “people did not write it down.” Dr. Orent 
reported:

I have gone through all of these medical records in detail 
going back to 2004. I can find no mention in any of these 
medical records, be it physical therapist, other medical 
providers in this facility, and consultants including Dr. Ocel 
and Dr. Hsin of  any back pain. The P.T. notes fail to men-
tion any back pain, and pain diagrams do not endorse any 
back pain in any of  the medical records I have for review, 
which are numerous. PLAN: I cannot see any basis, after 
this thorough review, for any involvement of the patient’s 
spine in any of the injuries that she has had.

7. Respondent requested an independent medical examination of 
Claimant by Dr. Alexander Jacobs that resulted in his July 23, 2009, report. In 
that report, Dr. Jacobs recited the history he received from Claimant: 

She also states clearly that the ankle and the back were 
problematic chronically well before this [February 18, 2007] 
injury. She states that the back and ankle symptoms 
weren’t further aggravated by the knee injury until she was 



recovering from the knee surgery and was on crutches. It 
is important to note that the patient states the back pain, 
knee pain, and ankle pain were aggravated by the use of 
crutches even prior to the February 18, 2007 injury. During 
the period of six to eight weeks of  using crutches, and 
even after the ankle surgery, there was some aggravation 
of back and knee symptoms.

8. Dr. Jacobs concluded that the mechanism of using crutches would 
not explain an exacerbation or increase in low back pain, since the use of 
crutches for ambulation would typically ‘unload’ the lumbar spine rather than 
compress it. 

9. Claimant testified at hearing that both Dr. Orent and Dr. Jacobs 
were in error in their reports of the history she had given them as well as the 
conclusions they reached. Claimant testified that she began having low back pain 
immediately at the time of this  February 18, 2007, injury, when she twisted her 
knee and that it worsened with the passage of time. Claimant testified the back 
pain became more noticeable and problematic for her when she stopped taking 
the Naprosyn prescribed for her. The last prescription given for Naprosyn was 
noted by Dr. Orent on February 13, 2009. Dr. Orent then substituted a Lidoderm 
patch and determined Claimant to be at MMI on her next visit at the end of April 
2008. Dr. Orent’s April 30, 2008, notes do not reflect any complaints of back pain.

10. Neither party contested the assessment of impairment accorded 
the knee by the DIME. Neither party contested the date of MMI reached by the 
DIME.

CONCLUSIONS OF LAW
 
1. The Judge's factual findings concern only evidence and inferences 

found to be dispositive of the issues involved; the Judge has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings  as unpersuasive. Mag-
netic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

2. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits  to injured workers at a reasonable cost to Em-
ployers, without the necessity of litigation. Section 8-40-102(1), C.R.S. The facts 
in a workers' compensation case must be interpreted neutrally, neither in favor of 
the rights of the claimant nor in favor of the rights of respondents and a workers 
compensation claim shall be decided on its merits, Section 8-43-201, C.R.S.

3.  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony 
and actions; the reasonableness or unreasonableness (probability or improbabil-
ity) of the testimony and actions; the motives of the witness; whether the testi-



mony has been contradicted; and bias, prejudice, or interest. See Prudential In-
surance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). 
Claimant, by her testimony here, requires  the trier of fact to balance her testi-
mony and her statements to the DIME against the reports, records, and conclu-
sions of multiple medical providers  contemporaneously created over a period of 
several years. Claimant’s testimony is less persuasive than the contemporane-
ous records and the conclusions of Dr. Orent and Dr. Jacobs. 

4. The DIME physician’s  findings of MMI and medical impairment are 
binding unless  overcome by clear and convincing evidence. Sections 8-42-
107(8)(b)(III) and (c), C.R.S. “Clear and convincing” evidence is evidence that 
shows it is “highly probable” without serious or substantial doubt that the DIME 
physician’s opinion regarding impairment is incorrect. A DIME’s  opinion as to 
causation is  subject to the same heightened burden of proof. Qual-Med, Inc. v. 
Indus. Claim Appeals Office, 961 P.2d 590 (Colo.App. 1998); Metro Moving & 
Storage Co. v. Gussert, 914 P.2d 411 (Colo.App. 1995). The evidence here is 
clear and convincing that the DIME erred in concluding there is a causal connec-
tion between the February 18, 2007, injury or any of its  later natural flowing con-
sequences and Claimant’s report to him of low back pain. 

5. Additionally, the evidence is clear and convincing that there are no 
objective findings to support the assessment of an impairment in Claimant’s  low 
back reached by the DIME, and no correlation of Claimant’s complaint of low 
back pain to physiologic or anatomical findings, Section 8-42-101(3.7), C.R.S. 
Therefore, the DIME’s assessment of permanent medical impairment to the low 
back in this instance is clearly erroneous. 

 6. Respondent has overcome the whole person impairment rating re-
lated to the low back assessed by the DIME physician by clear and convincing 
evidence. Claimant’s permanent impairment is limited to the knee. 

ORDER
 
It is therefore ordered that:

1. Respondent shall pay Claimant for permanent partial disability 
equal to 23% of the left knee, in accord with Section 8-42-107(w.5), C.R.S.;

2. The claim for permanent impairment for the low back is denied; and

3. Respondent shall pay interest to Claimant at the rate of 8% per an-
num on all amounts of compensation not paid when due.

DATED: September 11, 2009

      Bruce C. Friend, Judge
Office of Administrative Courts



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-601-867

ISSUE

 The issue for determination is liability for dental care. 

FINDINGS OF FACT

1. Claimant injured her lumbar spine on September 30, 2003. Respondents have 
filed a Final Admission of Liability for permanent total disability benefits. 

2. Claimant has been under the care of Timothy O. Hall, M.D., since 2003. Dr. Hall 
has prescribed various forms of opioid medication for Claimant. Beginning in August 
2006, Dr. Hall prescribed Fentanyl lollipops or Actiq for Claimant. When he first began 
prescribing these they contained sugar. Sometime in 2006 or 2007 the composition was 
changed to Fentanyl without sugar.

3. Claimant’s regular dentist, Roger Humpreys, D.D.S., saw Claimant in February 
2000 when Claimant had two fillings placed. Claimant then received no dental care until 
she returned to Dr. Humpreys on December 29, 2008. 

4. When Claimant returned to Dr. Humpreys on December 29, 2008, he developed 
a treatment plan that involved the restoration of most of her dentition. He stated that 
most of her teeth either had new decay or decay developing under existing restorations. 
He stated that the use of Actiq “seems” to have been a major factor in the development 
of her advanced decay. 

5. Claimant denied any problems with her teeth prior to her injury. Since her acci-
dent her teeth began to “hurt”. She testified that she has a dry mouth and drinks a lot of 
water. 

6. Dr. Hall, the Claimant’s primary care provider, is board certified in physical medi-
cine and rehabilitation and has no dental expertise. When asked as to what type of 
problems Claimant had with her teeth, he indicated that he believed it involved “caries, 
as well as some issues with periodontal disease, like gum changes.” In May of 2007, he 
recommended to Claimant that she follow up with her dentist and that she have “regular 
visits with a dentist to follow gum issues.” 

7. Dr. Hall testified that Claimant’s dental problems are the result of medications 
that he prescribed for Claimant to treat the compensable injury. Dr. Hall did not do a 
dental exam and is not a dentist. Roger L. Humpreys, D.D.S., in his report of March 20, 
2009, stated that Claimant’s medication “seems to have been a major factor in the de-
velopment of the advanced decay in [Claimant’s] teeth.” Dr. Humpreys did not explain 



the basis of that statement. Dr. Berwick is a practicing oral and maxillofacial surgeon. 
His background in oral/maxillofacial surgery includes evaluation of patients’ dental con-
ditions, need for further removal of teeth, replacement of teeth with implants, pre-
prosthetic surgery, temporomandibular joint care and other types of surgery. Dr. Ber-
wick, in his report of May 20, 2009, his testimony at hearing, and his deposition testi-
mony, stated his opinions and gave a detailed explanation for his opinions. The opinions  
of Dr. Berwick are credible and persuasive. 

8. Claimant is prescribed many medications that have the potential to cause dry 
mouth or xerostomia that can lead to tooth decay. Claimant has clinically normal salivary 
flow from the major salivary glands. Claimant does not suffer from xerostomia. Also, the 
pattern of decay in Claimant’s mouth was along the edges of her fillings, which is not 
typical for xerostomia. 

9. The type of decay Claimant has is “classic for a dental restoration.” Her dental 
restorations are at least eight years old and are complete restorations. These types of 
restorations typically fail if there is decay in the mouth. Once there is decay, the decay 
will continue without the presence of sugar. 

10. The type of decay Claimant suffers from does not cause any symptoms. The de-
cay is not painful. Although Claimant might have some sensitivity to cold, it would not 
cause her to be limited to eating soft food. 

11. Claimant’s need for dental care is not directly related to the use of Actiq or any 
other medication prescribed for Claimant as a result of the 2003 industrial injury.

CONCLUSIONS OF LAW

Section 8-42-101(1)(a), C.R.S., provides that:

Every employer, regardless of said employer’s method of 
insurance, shall furnish such medical, surgical, dental, 
nursing and hospital treatment…as may reasonably be 
needed at the time of the injury or occupational disease 
and thereafter during the disability to cure and relieve the 
employee from the effects of the injury.

The claimant bears the burden of proof to establish the right to specific 
medical benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. 

Claimant has failed to establish by a preponderance of credible and per-
suasive evidence that the dental work she requires is the result of the medication 
regime provided to treat her work injury. 

 ORDER



 It is therefore ordered that Insurer is not liable for the costs of Claimant’s 
dental work. 

DATED: September 11, 2009
Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-138-958

ISSUES

1. Whether Respondents have the right to terminate Claimant’s permanent total 
disability (PTD) benefits due to the fact that the Claimant has admittedly been employed 
and earning over four thousand dollars per year since April of 2003 as prohibited by 
C.R.S 8-43-303(3).

2. Whether Claimant’s penalty claims should be dismissed due to the fact that the 
claims are not supported by applicable law and were filed after the one-year statute of 
limitation contained in C.R.S. 8-43-304(5) expired.

3. Whether Respondents are entitled to an overpayment of PTD benefits.

4. Whether Respondents are entitled to a retroactive recovery of overpayments if 
Claimant’s entitlement to PTD benefits ceased in April 2003.

FINDINGS OF FACT

1. Claimant sustained a work injury arising out of and in the course of her employ-
ment with the employer on or about June 1, 1992. 

2. Respondents paid Claimant various workers’ compensation benefits to Claimant 
due to the work injury. Respondents ultimately started paying Claimant permanent total 
disability benefits (“PTD”) starting on or about December 29, 1997, at a rate of $39.48.

3. Claimant did not initially receive any Cost of Living Adjustments (“COLA”) in-
creases starting on July 1, 1998. The parties stipulated that COLA increases were not 
initially paid from July of 1998 through May 21, 2008.

4. Claimant ultimately became employed at Mart on or about April 15, 2003. Claim-
ant testified that she initially started working part-time and subsequently became full 
time in approximately September or October of 2004. Claimant initially was making a 
little more than minimum wage in her position. 



5. Claimant worked in the ladies’ wear department starting in April of 2003. Claimant 
described her job duties as follows: “Put away returns, zone the whole department, a lot 
of folding, that sort of thing, waiting on customers, taking customers shopping.” 

6. Claimant indicated that she currently works approximately 34 to 40 hours per 
week and has been working this number of hours for four plus years. Claimant admitted 
that she continues to work full time for Mart to the present. She currently earns $10.45 
an hour at Wal-Mart as of April of 2009. 

7. Claimant has continued to work for Mart from April of 2003 to the present. Claim-
ant admitted that she made the following wages with Mart: 

2003  -- $7,578.83 
2004 -- $11,460.99 
2005 -- $15,918.17 
2006 -- $16,217.51 
2007 -- $19,378.06 

Claimant admitted that she has  continued to make even more money (than she 
made in 2007) over the period of 2008/2009 to the present. 

8. Claimant apparently was off work for a short period of time in May of 2009 due to 
psychological issues. However, Claimant was released back to full duty work after this 
incident by her personal physician. 

9. Claimant admitted that she was continuing to work her actual job duties and 
schedule at Mart right up to the date of the hearing. More importantly, Claimant admitted 
that she was capable of performing her job duties at Mart despite her medical condi-
tions.

10. Respondents terminated Claimant’s PTD benefits in April of 2003 (the precise 
same time frame when Claimant returned to work with Mart). Respondents did not file 
an admission or obtain approval from the court to terminate PTD benefits. The parties 
stipulated that PTD benefits were terminated in April of 2003. 

11. Despite this stipulation, Claimant could not remember the precise date her PTD 
benefits terminated. She indicated that she was fully aware that she did not receive any 
PTD checks from Respondents between 2003 and 2007. More importantly, Claimant 
knew and was aware that the benefits stopped sometime before 2004 and that she had 
not been receiving benefits from Respondents for many years. 

12. Ms. Baird testified that she did receive several letters from the Claims Manage-
ment Division at the Division. 



13. Ms. Baird indicated that she initially thought that Claimant’s PTD benefits had 
been terminated due to a settlement. Ms. Baird indicated that this misinterpretation was 
due to reading a confusing claim note from RISKO (the prior adjusting company). 

14. Director Bob Summers subsequently issued an Order to Show Cause on or 
about May 1, 2008. The Order to Show Cause was mailed out on May 1, 2008 even 
though it was signed on April 30, 2008. The Director asked Respondents to explain 
within 20 days why they should not be penalized for failing to, among other things, pro-
vide COLA increases.

15. Respondents filed an Amended Final Admission of Liability on May 21, 2008 that 
admitted to ongoing PTD benefits and COLA increases. Specifically, Claimant received 
PTD and COLA benefits from April of 2003 to the present even though she worked at 
Wal-Mart during that time and continues to do so. 

16. The Director ultimately issued an order vacating the order to show cause on July 
28, 2008. The Director provided the following statements in the order:

Respondent has resolved the underlying issues outlined in the Order to 
Show  Cause by filing a Final Admission of Liability on this claim and pro-
viding back payments to the Claimant. 

The remaining issue is that of  penalties. In this claim respondent failed to 
provide the yearly cost of living adjustments, and then stopped paying 
benefits without a legal basis for doing so. However, the Claimant appar-
ently did not notify anybody . . .. The resulting confusion makes it unclear 
whether a penalty is authorized pursuant to 8-43-304(5).

17. The Director specifically indicated in his order that it was not clear whether penal-
ties were appropriate due to C.R.S. 8-43-304(5). This cited provision states as follows: 
“A request for penalties shall be filed with the director or administrative law judge within 
one year after the date that the requesting party first knew or reasonably should have 
known the facts giving rise to a possible penalty.”

18. The Director also indicated that the issue of whether “Claimant is not entitled to 
continued payments needs to be determined by an Administrative Law Judge.” 

19. Claimant first filed penalty claims against respondent in her response to applica-
tion for hearing dated on or about July 29, 2008. This fact was verified by the stipulation 
of the parties in a prehearing order. Specifically, the prehearing order states as follows: 
“The parties stipulate and agree that Claimant first filed her penalty claims in the re-
sponse to application for hearing dated July 29, 2008.” 

20. Claimant filed an application for hearing that contained the following penalty alle-
gations in her own words. 



Penalties to be assessed against Respondents for failure to file timely 
Final Admissions of  Liability reflecting COLA increases each year pursu-
ant to 8-42-111(4), and Rule 5-5(C) at the rate of $500 per day pursuant 
to 8-43-304(1). Each day a separate offense pursuant to 8-43-305 

Penalties to be assessed against Respondents at an increased rate from 
the beginning date of Director’s correspondence, September 11, 2007, 
wherein the Director submitted a series of correspondence i.e. September 
11, 2007, February 8, 2008, February 11, 2008 and March 24, 2008 to 
Respondents requesting that Respondents file Amended Final Admis-
sions of Liability reflecting COLA increases. Only when the Director filed 
an Order to Show  Cause on April 30, 2008, did Respondents comply and 
file a Final Admission of Liability on May 21, 2008 

Penalties to be assessed against Respondents for failure to timely pay 
permanent disability benefits to Claimant pursuant to Final Admission of 
Liability pursuant to Rule 5-6(C).

21. Respondents endorsed the following issue in the response to application for 
hearing: “statute of limitations has expired for penalty claims.” Respondents also added 
multiple other defenses to the penalty claims in its responses to application for hearing 
and confirmed as well in the prehearing order dated October 24, 2008. 

22. Respondents are currently paying Claimant ongoing PTD benefits based on ad-
missions of liability filed on May 21, 2008 and July 22, 2008. Claimant has received 
PTD benefits and COLA increases from April of 2003 to the present even though she 
worked at Wal-Mart during that time and continues to do so.

23. Respondents filed a petition to reopen on or about June 4, 2008 so that PTD 
benefits could be terminated due to Claimant’s admitted return to work in May of 2003. 

CONCLUSIONS OF LAW

1. C.R.S. § 8-43-303(3) provides the following controlling law regarding the termina-
tion of permanent total disability benefits: 

In cases where a Claimant is determined to be permanently totally dis-
abled, any such case may be reopened at any time to determine if the 
Claimant has returned to employment. If  the Claimant has returned to 
employment and is earning in excess of  four thousand dollars per year or 
has participated in activities which indicate that the Claimant has the abil-
ity to return to employment, such Claimant's permanent total disability 
award shall cease and the Claimant shall not be entitled to further perma-
nent total disability benefits as a result of the injury or occupational dis-
ease which led to the original permanent total disability award. Any sub-
sequent permanent partial disability benefits awarded for the same injury 
or occupational disease shall be decreased by the amount of permanent 
total disability benefits previously received by the employee.



2. This provision indicates that the claim may be reopened for the limited purpose of 
terminating Claimant’s PTD benefits. More importantly, C.R.S. 8-43-303(3) indicates 
that the Claimant’s entitlement to PTD benefits “shall” cease if she is earning in excess 
of four thousand dollars per year.
3. This provision allowing an employer to reopen a claim to terminate PTD benefits 
contained in C.R.S. 8-43-303(3) was enacted on or about July 1, 1991 and applied to all 
injuries occurring on or after July 1, 1991. 1991 Colo. Sess.Laws, ch. 219, pp 1323, 
1342. Claimant’s injury took place in 1992. As a result, this provision applies to the cur-
rent claim.
4. Due to the fact that it is undisputed that Claimant returned to employment and 
earned more than $4,000 per year since April 18, 2003, Respondents are entitled to 
terminate Claimant’s PTD benefits. 
5. Even if Claimant was not earning $4,000 per year, the PTD benefits should still 
be terminated. The circumstances of this case demonstrate that Claimant is not dis-
abled. Claimant was released to full duty work by her own physician recently. In addi-
tion, the facts of this case demonstrate that Claimant is not disabled and is capable of 
earning wages in the job market. As a result, Respondents are entitled to terminate 
Claimant’s PTD benefits. 
6. C.R.S. 8-43-304(5) provides the following controlling law regarding the applicable 
statute of limitation for penalty claims: 

A request for penalties shall be filed with the director or administrative law 
judge within one year after the date that the requesting party first knew  or 
reasonably should have known the facts giving rise to a possible penalty. 

See C.R.S. 8-42-304(5). The general statute of limitation for penalty claims, 
therefore, is  a one-year period of time. In other words, Claimant must file a claim 
for penalties within one year of the alleged violation or the claim will be dismissed 
with prejudice. 

7. The one-year statute of limitations for penalty claims contained in C.R.S. 8-42-
304(5) was first enacted on or about July 1, 1994. See Arczynski v. Club Mediterranee, 
W.C. No. 4-156-147 (May 20, 2003). 

8. Colorado courts have held that statutes of limitation are procedural in nature. Vet-
ten v. Industrial Claim Appeals Office, 986 P.2d 983, 986 (Colo. App. 1999). Specifically, 
the Court of Appeals held as follows:

. . . application of  a statute to a subsisting claim for relief  does not violate 
the prohibition of retrospective legislation when the statute effects a 
change that is only procedural or remedial in nature.. . . The distinction 
between substantive and remedial statutes is that the former create, 
eliminate, or modify vested rights or liabilities, while the latter relate only 
to remedies or procedures to enforce such rights or liabilities.. . . Statute 
of limitation are remedial in nature. Furthermore, the application of a re-
medial statute of limitation to an existing claim for relief  does not violate 
the prohibition against retrospective legislation.



Vetten, 986 P.2d at 986.

9. More importantly, the ICAO has also directly held that the one-year statute of limi-
tation for penalty claims in C.R.S. 8-43-304(5) applies retroactively to claims involving 
dates of injury prior to July 1, 1994. See Arczynski v. Club Mediterranee, W.C. No. 4-
156-147 (May 20, 2003). The ICAO previously held that the one-year statute of limita-
tion for penalty claims applied to a claim involving a date of injury in 1992 (the same 
year that Claimant was injured in the present case). Specifically, the ICAO held as fol-
lows: 
 

The Claimant next contends the ALJ erred in determining the claim for 
penalties was barred by the statute of limitations contained in 8-43-
304(5). The Claimant first argues that the statute of  limitations does not 
apply to this claim because penalties are a substantive right and, there-
fore, the right to penalties is controlled by the law  in effect on the date of 
the Claimant’s 1992 injury. The Claimant points out the statute of limita-
tions was not enacted until 1994.. . . It is certainly true that the right to 
penalties is substantive; therefore, some modifications to penalty statutes 
implicate substantive rights and should be applied prospectively.. . . How-
ever, that principle does not apply to the procedural statute of limitations 
contained in 8-43-304(5).. . . Therefore, the ALJ did not err in applying the 
1994 statute of limitations to the claim for penalties even though the 
Claimant’s injury occurred in 1992. 

See Arczynski v. Club Mediterranee, W.C. No. 4-156-147 (May 20, 2003). 

10. Colorado does not recognize a “continuing violation” argument to circumvent the 
one-year statute of limitation defense to a penalty claim. Specifically, the Court of Ap-
peals has held that the one-year statute of limitations on a penalty claim runs from when 
Claimant first becomes aware (or should have become aware) of circumstances consti-
tuting a violation, even in cases where the violation is continuing. The Court of Appeals 
specifically held as follows: 

[The statue of limitations] requires a request for penalties to be 
filed within one year after the requesting party first became aware of  the 
circumstance that constitutes a violation and support the imposition of  a 
penalty, even if the that violation was ongoing.

Spracklin v. Industrial Claim Appeals Office, 66 P.3d 176 (Colo.App. 2003); Gon-
zales v. Eastman Kodak Company, W.C. No. 4-463-765 (ICAO December 18, 
2006). The one-year statute of limitation governing this case, therefore, begins to 
run from when Claimant knew or should have known the facts supporting the al-
leged penalties (even if the violation continues on indefinitely into the future). 

11. In McDaniel v. Vail Associates, W.C. No. 3-111-363 (August 1, 2002), the Indus-
trial Claim Appeals Office denied Claimant’s request for penalties for failing to respond 
to correspondence from the Division Claims Management Unit, which requested that an 
amended admission be filed. The ICAO specifically determined that correspondence 
from the Division did not rise to level of “orders” within the meaning of C.R.S. §8-43-



304(1). The Industrial Claims Appeals Office further noted in McDaniel that claim man-
agers at the Division of Workers’ Compensation did not have the authority to issue en-
forceable orders. As such, correspondence from the Division is not an order such that 
penalties can be imposed for failing to act.

12. In Anderson Schenck v. The Deer Creek Corp. and Liberty Mutual Insurance Co., 
(W.C. No. 4-434-051, March 18, 2003), the Industrial Claim Appeals Office again upheld 
its’ ruling that letters from claims managers requesting Respondents to file amended 
admissions, were not “orders” of the Director for purposes of C.R.S. §8-43-304(1). 
Claimant’s request for penalties based on correspondence from the Division must nec-
essarily fail since the correspondence referred to is not an “order” from the Director. 

13. Claimant admitted at the hearing that she knew that she had not received PTD or 
any other indemnity benefits dating back to at least 2003. Claimant was fully aware, 
therefore, that her PTD benefits had been terminated more than five years ago. Specifi-
cally, Claimant was aware that Respondents were not paying PTD benefits on an ongo-
ing basis after she returned to work at Walmart. 

14. Moreover, even if Claimant was not aware of this fact, she should have known 
that her PTD benefits had not been paid dating back to 2003 (as any individual with ca-
pacity would realize that they had not received benefits in over five years). 

15. Claimant, therefore, knew or reasonably should have known about the termina-
tion of PTD benefits dating back to at least 2003. Claimant admitted and stipulated that 
she did not file the penalty claims for failure to pay PTD benefits until July 29, 2008. The 
filing of the penalty claims was more than five years after Claimant’s PTD benefits had 
been terminated. As a result, the request for PTD benefits is barred by the one-year 
statute of limitation contained in C.R.S. 8-43-304(5). 

16. Claimant argues that the one-year statute of limitation should not apply in this 
case because there is a new obligation to pay PTD benefits every two weeks. This is 
precisely the type of argument that was rejected by the Court of Appeals in Spracklin v. 
Industrial Claim Appeals Office, 66 P.3d 176 (Colo.App. 2003). Specifically, Claimant is 
alleging that there was a continuing violation of the penalty because Respondents uni-
laterally terminated benefits in April of 2003 and continually failed to pay benefits every 
two weeks on an ongoing basis. The Court of Appeals specifically rejected this argu-
ment and indicated that the one-year statute of limitation starts after “the requesting 
party first became aware of the circumstance that constitutes a violation and support the 
imposition of a penalty, even if the that violation was ongoing.” Spracklin v. Industrial 
Claim Appeals Office, 66 P.3d 176 (Colo.App. 2003).

17. Claimant’s request for a penalty for terminating PTD benefits, therefore, is barred 
by the one-year statute of limitation contained in C.R.S. 8-43-304(5). 

18. Claimant also requested penalties (or increased penalties) for Respondents’ al-
leged failure to timely respond to letters sent by a Division representative. This argu-



ment is also misplaced. First, Claimant did not even include all of the alleged letters as 
exhibits at the hearing. Even more importantly, Colorado courts have consistently held 
that letters from a Division representative do not constitute orders. McDaniel v. Vail As-
sociates, W.C. No. 3-111-363 (August 1, 2002); Anderson Schenck v. The Deer Creek 
Corp. and Liberty Mutual Insurance Co., (W.C. No. 4-434-051, March 18, 2003).

19. Respondents fully complied with the only order from the Division regarding these 
issues. Specifically, Respondents provided a timely response to the Order to Show 
Cause. The Division accepted the response and failed an Order Vacating the Order to 
Show Cause. As a result, Claimant’s request for penalties must be dismissed.

20. Claimant also has filed penalty claims based on Respondents’ failure to provide 
COLA increases. The parties stipulated that Claimant did not receive COLA increases 
from July of 1998 through May of 2008. As a result, Claimant knew or reasonably 
should have known that she did not receive COLA increases for almost ten years. 

21. Claimant’s attorney elicited testimony from Ms. Hasty at the hearing that Claim-
ant always had an attorney on this case from back in late 1990’s to the present. Specifi-
cally, Ms. Hasty indicated that an entry of appearance had been received from Mr. Mul-
lens and there never was any notice that it was withdrawn. 

22. Even if Claimant was not represented at any point over the years, she would 
have been required to know the law and accept the consequences of representing her-
self (even if the case is not litigated). See Manka v. Martin, 614 P.2d 875 (1980); 
Drykopp v. Industrial Claim Appeals Office, 30 P.3d 821 (April 8, 2002). 

23. Claimant initially at the hearing admitted that she was not aware of ever receiving 
any COLA or similar increases to her PTD benefits. In any case, Claimant admitted and 
stipulated that she never received any COLA increases until May of 2008.

24. Claimant, therefore, knew that she was not receiving COLA increases dating 
back to July of 1998. Even if she did not know this, she reasonably should have known 
that COLA benefits were not being paid over the years (as any individual with capacity 
would realize that they had not received an increase in PTD benefits for over 10 years). 

25. The alleged violation regarding COLA benefits started back in 1998. Claimant 
admittedly did not file any penalty claims until approximately 10 years later. The claim 
for penalties, therefore, is barred by the one-year statute of limitation contained in 
C.R.S. 8-43-304(5). Moreover, any argument for an ongoing violation to defeat this con-
trolling statute of limitation is barred by Spracklin v. Industrial Claim Appeals Office, 66 P.3d 176 

(Colo.App. 2003). 

26. Respondents are not entitled to an overpayment of benefits from April of 2003 to 
the present. 

ORDER



 It is therefore ordered that:

1. The claim is reopened for the limited purposes of terminating PTD benefits pur-
suant to C.R.S. 8-43-303(3). Claimant’s PTD benefits are hereby terminated and Re-
spondents may immediately discontinue payments to the Claimant. 

2. All of Claimant’s penalty claims are barred by the one-year statute of limitation 
contained in C.R.S. 8-43-304(5). Claimant’s request for penalties against Respondents 
are hereby denied and dismissed with prejudice. 

3. Respondents are not entitled to recover an overpayment of PTD benefits dating 
back to April of 2003. 

4. The insurer shall pay interest to Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
5. All matters not determined herein are reserved for future determination.
DATE: September 14, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-600-388

ISSUES

¬ Did the respondents overcome by clear and convincing evidence the impairment 
rating of the Division-sponsored independent medical examination physician insofar as 
the rating includes impairment for headaches, cervical range of motion and psychologi-
cal problems?
¬ Did the claimant overcome by clear and convincing evidence the impairment rat-
ing of the Division-sponsored independent medical examination physician insofar as the 
rating does not include impairment ratings for an additional level of the cervical spine 
and for upper extremity neurological problems?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the follow-
ing findings of fact:

1. The claimant sustained admitted injuries on December 24, 2003, when he fell off 
of a semi-trailer truck. At the time of the injury the claimant was employed as a truck 
driver. The accident occurred near Columbus, Ohio when the claimant was in the proc-
ess of picking up a trailer. The exact nature and extent of the injuries is the subject of 
dispute.



2. The claimant was seen at an emergency room in Cincinnati, Ohio on December 
24, 2003. At that time the claimant gave a history of falling from the truck on his right 
shoulder. The claimant reported that he did not hit his head and did not experience any 
loss of consciousness. The claimant was diagnosed with an acute right shoulder contu-
sion. The claimant returned to his home in Georgia.
3. By February 12, 2004, the claimant reported he was in significant distress with 
neck pain and pain in both of his arms. He was diagnosed with disc herniations at C5-6 
and C6-7.
4. On April 14, 2004, Dr. Richard Murphy, M.D., performed fusion surgery at C5-6 
and C6-7. Dr. Murphy’s admission note reflects a history of migraine headaches and “a 
stress disorder.”
5. On May 17, 2004, the claimant reported to Dr. Murphy that he was experiencing 
vertigo and dizziness. In July 2004 the claimant reported that he had neck pain and Dr. 
Murphy ordered a CT scan. The CT scan showed a solid fusion.
6. On July 27, 2004, the claimant reported to the emergency room with complaints 
of left shoulder pain and a migraine headache stating at the base of the neck and radiat-
ing into the head. The emergency room notes reflect that the claimant reported a history 
of chronic headaches with occasional severe migraine headaches.
7. On September 30, 2004, Dr. Murphy opined the claimant was at maximum medi-
cal improvement (MMI).
8. On October 12, 2004, the claimant underwent a neurological evaluation by Dr. 
Edmund Molis, M.D. Dr. Molis noted that after the fusion surgery the claimant “devel-
oped pain going from his neck into both shoulders and up into the back of his head.” 
According to Dr. Molis this was causing migraines and recurrent dizziness. Dr. Molis 
opined the claimant’s neurological exam was quite normal except for hyperreflexia in 
the lower extremities. Nevertheless Dr. Molis recommended a cervical MRI, additional 
physical therapy and various medications. Diagnoses included cervicalgia and radiculi-
tis.
9. On November 19, 2004, Dr. Craig Fredericks, M.D., saw the claimant for a neu-
rosurgical consultation. Dr. Fredericks noted the October 2004 MRI showed a “good fu-
sion at C5-7” but noted the development of “stenosis at C4-5.” Dr. Fredericks opined 
that this finding accounted for the claimant’s symptoms of paravertebral muscle spasm, 
limited range of motion (ROM) and slight right-sided C4 sensory loss. Dr. Fredericks 
recommended a cervical epidural and a TENS unit for pain.
10. The claimant underwent a cervical epidural injection on January 7, 2005. How-
ever, by January 17, 2005, Dr. Fredericks reported that the injection did not help the C4-
5 stenosis. Dr. Fredericks recommended EMG studies to try and document radiculoap-
thy at C4-5. On February 10, 2005, Dr. Fredericks noted that the EMG tests proved 
negative and did not point to C4-5 as he thought they would. 
11. On March 22, 2005, the claimant went to the emergency room for treatment of a 
migraine headache. He was treated with medications including Toradol. Phenergen and 
Demerol.
12. Dr. Molis saw the claimant on March 23, 2005. Dr. Molis recorded his impres-
sions as a “normal neurological examination” and “post concussion for vertigo.” Dr. 
Molis referred the claimant for an ENT evaluation and prescribed Antivert for vertigo.



13. On March 28, 2005, Dr. Fredericks noted he had nothing more to offer with re-
gard to the neck problem and stated that, because Dr. Molis was leaving the area, he 
would refer the claimant to Dr. Bryant for further treatment of “headaches and mi-
graines.”
14. Dr. Pat D. Bryant, M.D., a neurologist, examined the claimant on April 28, 2005. 
He assessed a work related injury resulting in posterior headaches, cervical pain with 
radicular pain into the left arm, and an “incomplete database.” Dr. Bryant recommended 
a trial of Neurontin and a left occipital nerve block. 
15. The claimant underwent two occipital nerve blocks. Dr. James Campagna, M.D, 
performed these. On August 17, 2005, Dr. Campagna stated that “some of this had 
helped the patient” but he still has neck pain and pain into the shoulders. Dr. Campagna 
assessed left-sided occipital neuralgia and cervical neck pain with radiculopathy. 
16. The claimant underwent another cervical MRI on August 18, 2005. Dr. Fredericks 
reviewed the results on August 25, 2005. Dr. Fredericks noted that the C5-6 and C6-7 
fusion was “good” and there was “no significant disc above or below that.” Dr. Freder-
icks also noted the MRI revealed a maxillary sinus cyst and opined that the cyst was 
probably “responsible for a lot of these headaches.” Dr. Fredericks referred the claimant 
to an ENT for the cyst, but stated it “is certainly not work related.” Dr. Fredericks opined 
the claimant was at MMI and suggested a functional capacities evaluation (FCE).
17. An FCE was performed. On November 10, 2005, Dr. Fredericks noted the FCE 
outlined “restrictions on standing and walking.” The FCE also suggested restrictions of 
no frequent lifting in excess of 20 pounds, and occasional lifting up to 50 pounds. Dr. 
Fredericks stated he would release the claimant to work within those restrictions and 
imposed 12 percent whole person impairment.
18. On January 31, 2006, Dr. Bennett Machanic, M.D., performed and independent 
medical examination (IME) at the claimant’s request. Dr. Machanic opined the claimant 
demonstrated significant loss of cervical ROM with pain and radicular symptoms in both 
upper extremities. Dr. Machanic also opined that the claimant has a three level disc 
problem including the fusion surgery at C5-6 and C6-7, plus newly developed problems 
at C4-5. Dr. Machanic detected significant loss of motion in the left shoulder consistent 
with impingement syndrome. Dr. Machanic also opined the claimant was “clinically dis-
traught” and was suffering from clinical depression.
19. On January 31, 2006, Dr. Machanic assigned a permanent impairment rating. He 
assessed 8 percent impairment of the left upper extremity for reduced ROM, plus 4.5 
percent for C7 and C6 “radicular dysfunction” causing sensory and motor loss of the 
right upper extremity. Thus there was a combined upper extremity impairment of 16 per-
cent, which converts to 10 percent whole person impairment. Dr. Machanic also as-
sessed 9 percent impairment for a surgically treated disc under Table 53 II(E), and an 2 
percent whole person under Table 53 (II)(F) for an additional two levels of disc pathol-
ogy, resulting in an overall specific disorder rating of 11 percent whole person. Dr. 
Machanic rated the claimant’s loss of cervical ROM at 13 percent whole person. Finally, 
Dr. Machanic assessed 3 percent whole person impairment for mental impairment. The 
overall combined impairment rating was 33 percent whole person.
20. On January 31, 2006, Dr. Thomas Blanchard, M.D., performed an IME at the re-
spondents’ request. Dr. Blanchard issued a report in which he opined the claimant was 
at MMI with a 20 percent whole person impairment rating. This rating included 10 per-



cent for a specific disorder of the cervical spine (surgically treated disc lesion plus an 
additional level), and 11 percent for reduction of cervical ROM.
21. On June 13, 2006, Dr. David Orgel, M.D. performed a Division-sponsored inde-
pendent medical examination (DIME). The claimant reported symptoms of primarily left-
sided neck and shoulder pain with associated headaches radiating from the left occipital 
region to the temporal and frontal regions. Dr. Orgel opined the claimant was not at 
MMI. Dr. Orgel opined the claimant should undergo an MRI of the left shoulder to rule 
out a rotator cuff tear. Dr. Orgel also opined the claimant was suffering from migraine 
headaches related to musculoskeletal discomfort involving the left shoulder, and should 
receive “preventive and abortive treatments” for this condition. Dr. Orgel further opined 
the claimant suffered a “fairly substantial head injury” and should receive an ENG, audi-
ometry and an MRI of the brain to evaluate dizziness. Finally, Dr. Orgel recommended 
an assessment and workup for depression. Dr. Orgel rendered an advisory impairment 
rating of 39 percent whole person, which included 20 percent for psychological impair-
ment.
22. Dr. Jon Erickson, M.D., performed an orthopedic evaluation of the left upper ex-
tremity on June 13, 2006. Dr. Erickson opined the claimant’s symptoms were most con-
sistent with neurogenic loss of strength, and recommended EMG and nerve conduction 
velocity studies. 
23. On July 14, 2006, the claimant returned to Dr. Fredericks. The claimant reported 
that he was continuing to work as an over the road truck driver and requested medica-
tion that would allow him to continue performing that job. Dr. Fredericks prescribed To-
radol in addition to periodic Vicodin. 
24. In September 2006, the claimant underwent a Work Performance and Occupa-
tional Feasibility Evaluation. The evaluation concluded that the claimant’s continued per-
formance of the truck-driving job was likely to elevate his symptoms to a “severe level.” 
The evaluator recommended the claimant receive vocational assistance to obtain a new 
job.
25. On October 16, 2006, the claimant returned to Dr. Machanic for another IME. The 
claimant reported the same symptoms as before plus new problems of pain in the low 
back and left buttock radiating down to the ankle. The claimant also reported he was 
depressed and sleeping poorly. Dr. Machanic opined the claimant remained at MMI, and 
that the low back and left leg problems were unrelated to the December 2003 injury. Dr. 
Machanic found the claimant significantly more depressed. Dr. Machanic assessed an 
overall impairment of 34 percent whole person. This rating was based on 23 percent 
cervical impairment (including 13 percent for reduced ROM), 5 percent impairment for 
reduced ROM in the left shoulder, and 10 percent for mental impairment. Dr. Machanic 
noted there was an “added component” for C7 radicular dysfunction in the right arm and 
C6 radicular dysfunction of the left upper extremity. However, Dr. Machanic stated that 
the impairment related to these neurological problems “should be included in the cervi-
cal impairment per se and probably should not be combined or added in any fashion.” 
26. On January 8, 2007, Dr. Stephen Moe, M.D. performed a psychiatric IME at the 
respondents’ request. Dr. Moe issued a twenty-six-page report on January 12, 2008. Dr. 
Moe noted Dr. Randolph Pock, M.D, attended the examination. Dr. Moe criticized Dr. 
Orgel’s finding of mental impairment because, in Dr. Moe’s opinion, Dr. Orgel relied too 
much on the claimant’s “self-reported symptoms.” Dr. Moe stated that if the claimant 



was depressed it was only mildly so. Further, Dr. Moe opined the claimant was con-
sciously or unconsciously motivated to “maintain the illness role.” Dr. Moe based this 
opinion on the claimant’s statement that he would be willing to undergo psychological 
treatment if he were “taken off work.” Further, based on review of the medical records, 
Dr. Moe opined that the claimant’s course of physical symptoms, including “inexplicable 
increases,” new symptoms without identified cause, and his “inconsistent reporting” 
were better “explained by psychiatric factors than a physical condition.” Dr. Moe stated 
the claimant’s psychological symptoms were of recent origin and “more likely related to 
litigation related factors than to the effects of his work related injury and its medical 
treatment.”
27. On February 5, 2007, Dr. Pock, a psychiatrist, wrote a report concerning his ob-
servations of Dr. Moe’s psychiatric IME. Dr. Pock opined that since the injury the claim-
ant displayed genuine symptoms of depression including lowered mood, feelings of 
sadness and social withdrawal. Dr. Pock recommended antidepressant medication and 
supportive psychotherapy. Dr. Pock stated that he did not see “signs of symptom magni-
fication or exaggeration” by the claimant. Rather, in Dr. Pock’s opinion the claimant re-
turned to work despite significant ongoing symptoms.
28. On January 9, 2007, Dr. John Tobey, M.D., performed EMG and NCV studies of 
the claimant’s left upper extremity. These studies were performed on referral from Dr. 
Erickson. Dr. Tobey reported no evidence of left cervical radiculopathy, brachial plexopa-
thy, carpal tunnel syndrome or unlar neuropathy. Dr. Tobey opined the claimant’s pri-
mary pathology is “referred pain from the neck.”
29. On January 24, 2007, Dr. Fredericks wrote the claimant had been driving a truck 
but was also required to unload. Dr. Fredericks stated that, “this has made the pain bad 
enough that he cannot work.” Dr. Frederick stated the claimant should not work and im-
posed a 20-pound lifting restriction.
30. On March 15, 2007, Dr. Fredericks again opined the claimant was at MMI, al-
though he had recently referred the claimant to a physiatrist. Dr. Fredericks wrote that 
he had nothing to offer the claimant, and that in his opinion further workup for dizziness 
would “be a waste of time.” Dr. Fredericks opined the claimant was in need of pain con-
trol and stated that the physiatrist could handle that as well as the related psychological 
problems. Dr. Fredericks declared he was not going to be ordering “any of the tests that 
the other doctors have recommended,” and stated the claimant should be referred 
elsewhere for treatment if necessary. 
31. On March 22, 2007, Dr. Lawrence Lesnak, D.O., performed an IME at the re-
spondents’ request. Dr. Lesnak took a history, conducted a physical examination, and 
reviewed the claimant’s medical records. The claimant told Dr. Lesnak that he fell five 
and one-half feet off of a truck and landed on the posterior aspect of his neck. The 
claimant reported left-sided neck pains radiating into the left suprascapular area and left 
proximal arm. Dr. Lesnak opined the claimant was at MMI. Dr. Lesnak opined the claim-
ant’s shoulder and upper extremity symptoms appeared to be purely referred pain that 
was myofascial in origin. Dr. Lesnak assigned 10 percent whole person impairment for 
specific disorders of the cervical spine. He opined the claimant was not entitled to any 
impairment based on cervical ROM because he found the claimant’s ROM was limited 
by pain, the fear of pain or sub maximal effort. Dr. Lesnak also opined the claimant was 
not entitled to a rating for either shoulder or upper extremity. Finally, Dr. Lesnak opined 



there was absolutely no evidence that the claimant sustained any type of closed head or 
brain injury on December 23, 2003. Dr. Lesnak opined the claimant’s ”headaches and 
probable dizziness are related to non-work related conditions such as a large erosive 
sinus cyst.” 
32. Dr. Orgel performed a second DIME on July 31, 2007. Dr. Orgel reported the 
claimant’s symptoms were unchanged since the last DIME. The claimant continued with 
headaches, left-sided shoulder pain and depression. Dr. Orgel agreed with Dr. Lesnak 
that the shoulder pain was most likely myofascial in origin. He further expressed the 
view that the headaches were the most disabling aspect of the claimant’s condition. Dr. 
Orgel opined the claimant was not yet at MMI because he needed an MRI of the brain, 
ENG and audiometry tests to assess “persistent severe headaches after head trauma.” 
Dr. Orgel also recommended counseling to manage the claimant’s depression. Dr. Orgel 
assigned a 44 percent whole person impairment rating that included 20 percent impair-
ment for the headaches. Dr. Orgel considered the headaches ratable as an “episodic 
disturbance of neurological function.” Dr. Orgel expressed sharp disagreement with Dr. 
Moe’s psychiatric IME, describing it as “passive aggressive character assassination, 
with the differential diagnosis (without substantiating information) being pain disorder 
versus malingering.”
33. Dr. Machanic examined the claimant again on July 31, 2007. Dr. Machanic 
opined the claimant remained at MMI, but noted the claimant was “increasingly despon-
dent and increasingly depressed.” Dr. Machanic performed an impairment rating and 
assigned an overall rating of 40 percent as a whole person. This overall rating was 
based on 13 percent impairment for reduced cervical ROM, 11 percent for a three-level 
specific disorder, and 5 percent for C7 and C6 radicular dysfunction of the “upper ex-
tremity” for a total impairment of the cervical spine of 27 percent. Dr. Machanic as-
sessed a 12 percent upper extremity rating for reduced ROM of the left shoulder, which 
converted to 7 percent whole person. Finally, Dr. Machanic assigned 12 percent whole 
person impairment for the claimant’s psychological impairment.
34. On August 13, 2007, Dr. Fredericks testified by deposition. Concerning the 
claimant’s headaches, Dr. Fredericks testified that there is no “objective” method to de-
termine whether the claimant is having headaches, although he believes the claimant 
has pain, and that all of his treatment was based on that belief. Dr. Fredericks also testi-
fied that he believes the claimant’s headaches are coming from the neck injury and the 
surgery for that condition. Dr. Fredericks was unaware that the claimant had a history of 
migraine headaches before the 2003 injury, and stated that would be important informa-
tion that he would consider in determining causation. Dr. Fredericks also stated that he 
had thought the cause of the headaches was joint degeneration at C4-5, which was re-
lated to the fusion surgery. However, Dr. Fredericks noted the epidural block at C4-5 did 
not relieve the claimant’s pain and no longer thinks that C4-5 joint degeneration is an 
issue.
35. On August 20, 2007, Dr. Moe issued a report after reviewing Dr. Orgel’s July 
2007 DIME report. Dr. Moe stated he was not “moved” to change any of the opinions he 
expressed previously. Dr. Moe expressed doubt that the claimant was severely de-
pressed, noting the claimant “exhibited humor and some emotional reactivity” when he 
met with the claimant in January 2007. Dr. Moe expressed disagreement with Dr. Or-
gel’s recommendation for additional studies of head trauma or “traumatic brain injury.” 



Dr. Moe opined the most reliable evidence is from the records immediately after the 
claimant fell. Dr. Moe noted those records indicate the claimant did not hit his head, and 
did not have any cognitive problems. Dr. Moe stated that he could find no justification for 
Dr. Orgel’s impairment rating based on headaches. He opined that a rating for head-
aches requires a “diagnosis of a condition involving the brain.” To the extent the head-
aches resulted from the claimant’s cervical condition, Dr. Moe opined impairment for the 
headaches is “expected to be captured in the rating” for the cervical injury. 
36. On September 21, 2007, Dr. Timothy Ward, M.D., examined the claimant on re-
ferral from Dr. Fredericks. Dr. Ward diagnosed degenerative disc disease, facet syn-
drome with an appropriate pain pattern, headaches, depression, and some other unre-
lated conditions. Dr. Ward recommended epidural steroid injections (ESI).
37. On October 3, 2007, Dr. Moe issued a report stating that he had reviewed sur-
veillance videotape taken of the claimant from August 20 to August 24, 2007. Dr. Moe 
stated that the claimant appeared to perform various activities without discomfort and 
this supported his prior concerns about symptom magnification. However, Dr. Moe 
stated the video must be interpreted “judiciously” because of its brevity and “unavoid-
able ambiguities in interpretation.”
38. On December 11, 2007, Dr. Brian Wolff, M.D., performed a neurological evalua-
tion. The claimant reported to Dr. Wolff that he had fallen off of his truck and experi-
enced a “loss of consciousness for a few minutes.” The claimant reported pain down his 
left arm, dizziness, headaches 4 times per week originating in the occipital regions and 
radiating towards the front, and depression. Dr. Wolff assessed “cervical spondolytic 
pain” without active radiculopathy, possible vertiginous migraines, possible post con-
cussive syndrome and depression. Dr. Wolff prescribed Midrin for headaches, Cymbalta 
for depression, and suggested the possibility of a comprehensive multidisciplinary pain 
management program in the event it was determined that the claimant had a chronic 
pain disorder.
39. Dr. Orgel testified by deposition on November 27, 2007, and January 29, 2008. 
Dr. Orgel is board certified in internal medicine, occupational medicine and pain medi-
cine.
40. Concerning the claimant’s report of headaches, Dr. Orgel stated that it was his 
understanding the claimant first reported migraine headaches after the cervical surgery 
in April 2004, and noted the claimant did not provide a history of pre-injury migraine 
headaches at the June 2006 DIME evaluation. Dr. Orgel admitted that if he had been 
aware of a history of pre-injury migraine headaches it would have “impacted” his opin-
ions, and that it is important to have an accurate history when rendering an opinion on 
causation.
41. Dr. Orgel testified that it is his opinion the claimant’s headaches are “cervicogenic 
in nature,” which he defined to mean “tension or muscular” headaches. Dr. Orgel ex-
plained that cervical fusion surgery is capable of causing cervicogenic headaches by 
producing tension and contraction of muscles connected to the back of the head. Dr. 
Orgel admitted that in order to relate the claimant’s post-injury migraine headaches to 
the industrial injury or the fusion surgery he would “want to have a better history about 
what [the claimant’s] preexisting migraines were like and did they get worse after his in-
jury.” Dr. Orgel admitted that the claimant’s reports of headache pain represent “subjec-
tive complaints.” Dr. Orgel also stated that the MRI of the brain, the ENG test and the 



ENT evaluation were normal. Therefore, Dr. Orgel stated there is no “objective” evi-
dence “from a brain perspective” to support the claimant’s subjective reports of head-
ache pain.
42. However, Dr. Orgel opined there was “objective evidence” of the claimant’s neck 
pain as shown by limited ROM. Dr. Orgel explained that limitations in ROM can be ob-
jective if they are “reproducible.” Dr. Orgel testified that his ROM measurements were 
“valid” in June 2006 and July 2007, and were reasonably comparable to those obtained 
by Dr. Machanic. Dr. Orgel also stated that he was satisfied that he got “adequate range 
of motion” examinations from the claimant.
43. On March 5, 2008, Dr. Machanic performed EMG and NCV studies. Dr. Machanic 
noted ”emerging carpal tunnel syndrome” but with “minimal pathology.” Dr. Machanic 
also reported the tests showed chronic left-sided C6 radiculopathy and right-sided C7 
radiculopathy. However, he stated the findings “need clinical correlation regarding 
therapeutic implications.” 
44. From April 20, 2008, through May 16, 2008, the claimant underwent a compre-
hensive multidisciplinary pain program at the Rosomoff Comprehensive Pain Center 
(Rosomoff). The claimant’s discharge diagnoses included cervical myofascial pain syn-
dromes, history of cervical injury with fusion, lumbar myofascial pain syndrome. Associ-
ated diagnoses included pain disorder with psychological factors and a general medical 
condition, adjustment disorder and “severely deconditioned.” The discharge report, 
signed by Dr. Fernando Blanco, M.D., states the claimant was “tapered from opioids 
and achieved a 90% functional level with control of his pain.” The report notes the 
claimant’s “mood improved to within normal limits,” and he was determined to return to 
work. The claimant “achieved full range of motion of all his joints,” and was reported to 
be “completely independent for all ADLs.” The claimant was reportedly “virtually pain-
free at discharge,” with an overall pain reduction from 6/10 at admission to 3/10 on dis-
charge. Discharge medications included Extra Strength Tylenol, Midrin at the onset of 
headaches, Klonopin for muscle spasm and sleeplessness, Wellbutrin XL for depres-
sion, and Trazadone for sleeplessness.
45. On June 23, 2008, the claimant returned to Dr. Wolff for an “MMI evaluation.” Dr. 
Wolff recorded that the claimant did well at Rosomoff with only “residual pain when 
looks down” and occasional low back pain. The claimant advised Dr. Wolff that he 
hadn’t felt this well since his accident and expressed a desire to return to work driving a 
tractor-trailer. Dr. Wolff released the claimant to return to work driving a truck with a limi-
tation of no lifting over 50 pounds. Dr. Wolff stated he was “thrilled” by the claimant’s 
progress and assigned an 18 percent whole person impairment using the AMA Guides 
Fifth Edition.
46. On August 5, 2008, the claimant returned to Dr. Orgel for a third DIME. The 
claimant reported he was experiencing headaches 2 to 3 times per week, and that these 
were of short duration. He also reported “constant 3/10 axial neck pain without radicular 
symptoms.” The claimant also reported “mild but improved symptoms of depression,” 
including reduced sexual activity, sleeplessness, and occasional irritability including 
“yelling” at people. Dr. Orgel opined the claimant continued to have axial neck pain 
without radicular symptoms or weakness, occasional but improved headaches, and 
slightly worsened depression since discharge from Rosomoff. Dr. Orgel opined the 
claimant was at MMI with a combined impairment rating of 21 percent whole person. 



This rating consisted of 9 percent impairment for a specific disorder of the cervical spine 
under Table 53 II(E), plus 1 percent for an additional level of the spine under Table 53 
II(F). Dr. Orgel also assigned 7 percent impairment for reduced ROM of the cervical 
spine for total cervical impairment of 16 percent. Dr. Orgel rated the claimant’s head-
aches at 5 percent whole person under the Episodic Neurological Disorder table of the 
AMA Guides. Finally, Dr. Orgel assigned 1 percent whole person impairment for the 
claimant’s mental impairment. 
47. On August 5, 2008, the Dr. Machanic performed another examination of the 
claimant. Dr. Machanic noted the claimant had attended the Rosomoff clinic. He stated 
that upon examination there were some “fleeting signs” of C6 and C7 “issues,” but these 
“are vastly improved.” Dr. Machanic did not expressly state whether he then believed 
that the claimant should receive separate impairment ratings for C6 and C7 radiculo-
pathies. 
48. On August 21, 2008, Dr. Wolff referred the claimant to a psychiatrist for “depres-
sion and anxiety.”
49. On September 5, 2008, Dr. Lesnak issued a report concerning his review Dr. Or-
gel’s August 5, 2008, DIME report. Dr. Lesnak agreed with Dr. Orgel that the claimant 
was at MMI, and that he sustained 10 percent whole person impairment for specific dis-
orders of the cervical spine. Dr. Lesnak disagreed with the ROM impairment, stating that 
the claimant had a demonstrated history of poor effort on ROM testing, and that ROM 
measurement should not be used to rate impairment if they are limited by pain, fear of 
pain or neuromuscular inhibition. Dr. Lesnak also disagreed with Dr. Orgel’s impairment 
rating for the claimant’s headaches. Dr. Lesnak stated that under the AMA Guides and 
teachings of the Level II accreditation course “headaches should not be rated as an epi-
sodic neurological condition.” Dr. Lesnak stated that under the AMA Guides headaches 
are a “subjective complaint” and may not be rated without an underlying “structural ab-
normality.” Dr. Lesnak opined there is no “structural abnormality” in this case.
50. On October 15, 2008, Dr. Moe issued another report reiterating his opinion that 
the claimant’s pain complaints are psychological in origin and related to litigation mat-
ters, including the perception that the insurer unreasonably delayed the fusion surgery 
to his detriment.
51. The respondents filed an application for hearing listing the issue as permanent 
partial disability benefits. The respondents specifically endorsed the issue of overcom-
ing Dr. Orgel’s DIME impairment rating. The claimant filed a response to application for 
hearing listing the issue as “permanent partial disability benefits.”
52. Dr. Lesnak testified at the hearing on May 21, 2009. Dr. Lesnak is board certified 
in physical medicine and rehabilitation. Dr. Lesnak opined that under the AMA Guides 
and the teachings of the Level II accreditation program Dr. Orgel improperly assigned 
an impairment rating for the claimant’s headaches. Dr. Lesnak testified that in order to 
rate headaches there must be a specific diagnosis, meaning a structural abnormality of 
the head or brain. Dr. Lesnak noted the MRI of the brain was normal and opined there is 
no “objective evidence” of a brain abnormality to justify a rating for the headaches. Fur-
ther, Dr. Lesnak opined that the claimant’s reports of headaches are subjective and not 
sufficient to support a rating under the AMA Guides. 
53. Dr. Lesnak also addressed the Division of Workers’ Compensation (DOWC) Im-
pairment Rating Tips (rating tips) for headaches. (Claimant’s Exhibit 4 p. 5). Dr. Lesnak 



interpreted this document as reflecting the DOWC’s view that in most cases headaches 
are not to be rated. Dr. Lesnak further stated that the rating tips mean that headaches 
are not to be rated under the Episodic Neurological Disorders section of the AMA 
Guides if the source of the headaches emanates from a part of the body that is sepa-
rately ratable, such as the cervical spine. Dr. Lesnak opined the claimant’s headaches 
are probably related to the nasal cyst, and possibly to muscular symptoms caused by 
the industrial injury and resulting surgery. Consequently Dr. Lesnak opined the head-
aches are not separately ratable because, to the extent they are caused by symptoms 
emanating from the claimant’s neck, they have been accounted for in the separate rat-
ing given for the cervical spine. 
54. Dr. Lesnak reiterated his prior opinion that the claimant is not entitled to a sepa-
rate rating for lost ROM in the cervical spine. Dr. Lesnak noted that when he measured 
the claimant’s cervical ROM it was limited by pain, the fear of pain or neuromuscular in-
hibition. Dr. Lesnak testified that in these circumstances the AMA Guides require the 
physician to forego a rating based on ROM because the entire object is to rate “maxi-
mum anatomic range of motion.” Dr. Lesnak also opined that over time the claimant 
has, during various examinations, demonstrated wide variations in cervical ROM rang-
ing from no limitation to severe restrictions.
55. Dr. Orgel testified at the hearing on May 21, 2009, and completed his testimony 
by deposition on June 26, 2009. Dr. Orgel opined that the claimant had pre-existing mi-
graine headaches, but that these preexisting migraine headaches were aggravated by 
the April 2004 fusion surgery, and potentially by a “whip-lash” injury sustained in the 
original fall. Dr. Orgel disagreed with Dr. Lesnak’s opinion that the claimant’s headaches 
are not ratable under the AMA Guides. Dr. Orgel testified that a rating for headaches 
under the Episodic Neurological Disorders table does not require objective evidence of 
a “brain injury.” Dr. Orgel explained that headaches are “by definition” a “clinical diagno-
sis,” and that physicians are permitted to use their discretion in determining whether to 
rate headaches under the Episodic Neurological Disorders table. Dr. Orgel stated that 
the claimant’s headaches are very disabling in that they limit his ability to drive a truck, 
particularly when taking medications to treat the headaches. Dr. Orgel remarked that, 
“the reason the headaches ended up being part of his impairment is that, really, the 
headaches were the things that were keeping him from working.” Dr. Orgel observed 
that although the headaches were improved with treatment, at the time of the final rating 
they “were still problematic for him and more frequent than they were prior to his injury.” 
56. Dr. Orgel also disagreed with Dr. Lesnak that the rating for the headaches is sub-
sumed in the cervical impairment rating. Dr. Orgel explained that “aggravated migraine 
headaches” represent a separate diagnosis from cervicogenic pain. Dr. Orgel opined 
claimant’s headache symptoms are more consistent with a migraine-type headache 
than a headache associated with the maxillary cyst. While Dr. Orgel conceded the cyst 
might contribute to some headaches, he stated that the claimant did not display classic 
sinususitis-type pain because the headaches began in the left occipital region and 
moved to the front of the head.
57. Dr. Orgel testified a therapist who he trained and is under his supervision per-
formed the actual ROM measurements on the claimant. Dr. Orgel discussed the meas-
urements with the therapist after they were completed. Dr. Orgel disagreed with Dr. Le-
snak that the claimant exhibited unacceptable variation in his cervical ROM measure-



ment. Dr. Orgel testified that the claimant demonstrated 7 percent impairment based on 
reduced cervical ROM, and this represented an improvement over prior measurements. 
Dr. Orgel stated this improvement could be anticipated with treatment, and that is what 
occurred in this case. Dr. Orgel did not discuss the ROM ratings with other physicians,
58. Dr. Orgel stated that he disagreed with Dr. Machanic that the claimant should re-
ceive an 11 percent specific disorder rating for the cervical spine. Dr. Orgel opined that 
only 2 levels of the cervical spine are involved, which are C5-6 and C6-7.
59. Dr. Orgel also stated that he did not note that the claimant made any significant 
complaints of radicular symptoms when he was examined on August 5, 2008, and that 
Dr. Wolff did not note any such symptoms when he examined the claimant on June 23, 
2008. Finally, he stated that a “relatively mild abnormality on the EMG doesn’t necessar-
ily equate to an impairment under the AMA Guides.” Dr. Orgel explained that injured 
nerves tend to grow back over time and that the mere fact the claimant had cervical 
radiculopathy at one point in time does not necessarily correlate with an impairment rat-
ing if there is no significant pain or weakness on clinical examination.
60. On July 10, 2009, Dr. Lesnak again testified by post-hearing deposition. Dr. Le-
snak reiterated his opinion that under the AMA Guides it is improper to rate migraine 
headaches under the Episodic Neurological Disorders table without a specific neuro-
logic diagnosis supported by objective findings. Dr. Lesnak stated that examples of ob-
jective findings include MRI, EMG, and radiographic results, or “something that is clearly 
reproducible on examination.” Dr. Lesnak opined there are no objective findings to sup-
port rating the claimant’s headaches. Dr. Lesnak again stated that, to the extent the 
claimant’s headaches are cervicogenic or associated with the spine, they may not be 
rated separately from the cervical spine rating because “you rate the pathology.”
61. Dr. Lesnak testified on July 10, 2009, that he agreed with Dr. Orgel that there is 
no separately ratable impairment based on “neurological injuries to the extremities.” Dr. 
Lesnak stated that there were no clinical findings that correlated with Dr. Machanic’s 
March 2008 EMG findings. In any event. Dr. Lesnak testified that if such clinical findings 
were present then a “nerve root can be rated and it’s an upper extremity rating, but con-
verted to a whole person rating, because it’s combined in the whole cervical spine.”
62. On cross-examination Dr. Lesnak was unable to identify any portion of the AMA 
Guides that specifically state that it is impermissible to rate headaches without objective 
evidence of a brain lesion. However, Dr. Lesnak stated that the AMA Guides require “ob-
jective evidence” to assess a rating for any condition.
63. Concerning Dr. Orgel’s rating for reduced cervical ROM, Dr. Lesnak testified that 
the DOWC “encourages” physicians to perform their own ROM measurements when 
rating impairment, but admitted that sometimes physicians rely on measurements per-
formed by others. Dr. Lesnak opined that physicians are the best persons to perform 
ROM testing so as to insure that the measurements reflect anatomic ROM not improp-
erly restricted by pain, fear of pain or muscular inhibition. Dr. Lesnak also opined that 
the ROM measurements performed by various physicians over time have varied signifi-
cantly. Dr. Lesnak opined that Dr. Orgel did not follow the AMA Guides because he 
failed to address and explain the variances in ROM measurements taken by various 
physicians. 
64. The rating tips concerning rating headaches provide as follows:



Headaches which qualify for separate work-related impairment rating should be rated 
using the Episodic Neurological Disorders section in Table 1 (Chapter 4, p. 109). It is 
important to remember that if the individual has a closed head injury the highest applica-
ble rating from this table is the only rating used. If the headache rating is to be combined 
with another body part, the rater must be very careful not to rate the activities of  daily 
living deficits in both impairment areas.

65. On August 21, 2008, Dr. Wolff referred the claimant for psychiatric treatment due 
to “depression and anxiety.”
66. On December 10, 2008, the claimant was examined by Dr. Seven Tucci, M.D. 
The claimant reported he was experiencing headaches and taking Naproxen. Dr. Tucci 
diagnosed status post two-level fusion, chronic pain syndrome and “headache com-
plex.” Dr. Tucci prescribed Fioricet for headaches and discontinued Naproxen. He also 
referred the claimant for neuromuscular massage therapy to increase cervical flexibility.
67. On January 14, 2009, the claimant reported to the physical therapist that he was 
experiencing “almost daily headaches.”
68. On June 2, 2009, Dr. Tucci issued a handwritten report stating that he was not 
treating “migraines,” but instead a “neck condition.” Dr. Tucci stated that, “essentially all 
disc injured cervical patients have some type of headaches.”
69. The ALJ finds the respondents failed to prove by clear and convincing evidence 
that Dr. Orgel incorrectly rated the claimant’s headaches under the Episodic Neurologi-
cal Disorder table of the AMA Guides. 
70. In this regard the ALJ finds that Dr. Orgel credibly and persuasively opined the 
claimant suffered from pre-injury migraine headaches, but the effects of the April 2004 
fusion surgery aggravated this condition. Dr. Orgel explained that cervical fusion surger-
ies can cause muscle contractions that produce tension in the occipital region of the 
head, which in turn can cause an increase in the frequency of preexisting migraine 
headaches. Dr. Orgel’s opinion that the claimant’s headaches have their origin in the 
surgery performed to fuse the discs is corroborated by the testimony of Dr. Fredericks 
who opined that the claimant’s pain is genuine and is related to the surgery. Dr. Molis 
also opined that the claimant developed neck pain that radiated into the back of the 
head and caused migraines. Dr. Bryant diagnosed a “work related injury resulting in 
posterior headaches.” Dr. Tucci reported that, even though he does not consider the 
claimant’s headaches to be “migraines,” he is treating the claimant for a neck condition 
and that “all” persons with disc injuries suffer from “some type of headaches.” Even Dr. 
Lesnak conceded that muscle tension resulting from fusion surgeries can cause head-
aches, although he declined to categorize such headaches as “migraines.”
71. The ALJ finds that Dr. Orgel credibly testified that in cases where a rating physi-
cian makes a “clinical diagnosis” of headaches that physician has discretion to issue an 
impairment rating for headaches under the Episodic Neurological Disorder Table of the 
AMA Guides. The ALJ finds that other evidence in the record in this regard corroborates 
Dr. Orgel’s testimony. The “rating tips” issued by the DOWC clearly contemplate that in 
some circumstances it is proper to rate headaches as a separate or independent medi-
cal condition. Dr. Orgel persuasively opined that a rating for headaches is proper be-
cause, under the facts of this case, the headaches constitute a distinct diagnosis and 
are significantly impairing the claimant’s ability to drive a truck. 



72. Although Dr. Lesnak testified that any rating for headaches under the Episodic 
Neurological Disorder Table requires diagnosis of a specific brain or head lesion that 
can be demonstrated by “objective evidence,” Dr. Lesnak could not identify a specific 
provision of the AMA Guides that imposes these requirements. Instead, Dr. Lesnak re-
sorted to the general assertion that the AMA Guides require “objective evidence” to rate 
any medical condition. Even if Dr. Lesnak is correct concerning a general requirement 
that any rating must be supported by “objective evidence”, the ALJ finds there is some 
“objective evidence” to support Dr. Orgel’s theory for rating the headaches. Dr. Orgel 
credibly testified that the claimant has objective and reproducible loss of cervical ROM 
caused by the fusion surgery. Therefore, there is objective evidence that the claimant 
has a cervical lesion that, in the opinion of many physicians, can lead to the develop-
ment of headaches. Based on this record the ALJ finds that there is a mere difference of 
opinion between highly qualified experts concerning whether or not the headaches may 
be rated. While both Dr. Lesnak and Dr. Orgel proffered reasonable and plausible ex-
planations for their opinions, Dr. Lesnak’s opinion is not so persuasive that the ALJ finds 
that it is highly probable and free from serious doubt that Dr. Orgel was mistaken in rat-
ing the headaches. The ALJ finds that Dr. Lesnak’s opinions concerning the impropriety 
of rating the headaches under the Episodic Neurological Disorder Table do not rise to 
the level of clear and convincing evidence to overcome Dr. Orgel’s rating.
73. Further, Dr. Orgel credibly opined that that the claimant is entitled to a 5 percent 
whole person rating for headaches under the Episodic Neurological Disorder Table. The 
Episodic Neurological Disorder Table (Claimant’s Exhibit 5) demonstrates that 5 percent 
is the lowest rating that may be assessed for this category of impairments, and applies 
in cases where the disorder causes “slight interference with daily living.” Dr. Orgel noted 
that, on August 5, 2008, the claimant reported he was still experiencing headaches, al-
beit less frequently, and that the headaches were of short duration. It is also true Dr. Or-
gel stated the headaches “are not functionally disabling at this time.” (Emphasis added). 
However, Dr. Orgel persuasively testified that headaches were particularly disabling for 
the claimant because they interfered with his ability to drive a truck and earn a living. 
The ALJ infers from the totality of the evidence that Dr. Orgel believes the headaches 
have resulted in a permanent, although intermittent, impairment of the claimant’s ability 
to drive a truck and earn a living. Indeed, this conclusion is entirely consistent with the 
nature of “episodic” disorders. Dr. Orgel’s opinion is corroborated by the reports of Dr. 
Tucci and the physical therapist that establish the frequency of the headaches in-
creased after Dr. Orgel rated the claimant in August 2008. The ALJ finds the respon-
dents failed to identify evidence of sufficient weight and credibility to establish that Dr. 
Orgel was incorrect in providing the 5 percent whole person rating under the Episodic 
Neurological Disorder Table. 
74. The respondents failed to prove it is highly probable and free from serious doubt 
that Dr. Orgel erred in determining the claimant’s headaches represent an aggravation 
of the claimant’s pre-existing migraine condition. As found, Dr. Orgel does not dispute 
that the claimant suffered from pre-injury migraine headaches, but ultimately opined the 
effects of the surgery aggravated the pre-existing migraines. In his 2009 testimony Dr. 
Orgel explained that at the time of the rating in August 2008 the headaches were still 
problematic and more frequent than they were before the injury. Dr. Orgel’s observa-
tions are corroborated by evidence that in July 2004 the claimant gave a history of “oc-



casional” severe migraine headaches. However, when the claimant saw Dr. Wolff on 
December 11, 2007, he was reporting 4 headaches per week. When the claimant saw 
Dr. Orgel on August 5, 2008, he reported headaches of short duration 2 to 3 times per 
week. In January 2009, the claimant advised the therapist that the headaches were oc-
curring almost daily. This evidence provides ample support for Dr. Orgel’s opinion that 
the migraine headaches were aggravated because they became more frequent after the 
surgery. The fact that the claimant did not initially disclose the history of pre-injury mi-
graines to Dr. Orgel, or that Dr. Orgel testified in 2007 that he needed a better history 
concerning the pre-injury migraines to render an opinion on causation, does not rise to 
the level of clear and convincing evidence to prove that Dr. Orgel’s finding of aggrava-
tion has been overcome. Indeed, Dr. Orgel continued to opine there was an aggravation 
of the pre-existing migraines when he testified in 2009, and after he learned more de-
tails concerning the pre-injury migraines. Neither is the ALJ persuaded that Dr. Orgel’s 
finding concerning the aggravation is overcome by evidence that the claimant had a 
maxillary cyst. Dr. Orgel credibly explained that the pattern of the claimant’s headaches, 
originating in the occipital region and moving forward to the forehead, is not consistent 
with the conclusion that the cyst is generating the pain. Further, as found above, many 
physicians have opined that the effects of the surgery are generating some or all of the 
headache pain.
75. The respondents failed to that it is highly probable that Dr. Orgel’s impairment rat-
ing for reduced cervical ROM is incorrect. It is true that Dr. Orgel admitted that a thera-
pist under his supervision performed the actual ROM measurements used by Dr, Orgel 
in the August 2008 DIME rating. It is also true that Dr. Lesnak testified that the DOWC 
requires that the rating physician himself perform the ROM measurements. Dr. Lesnak’s 
testimony is corroborated by the DOWC “rating tips,” which state that DIME physician is 
“required to perform [his] own examination of the claimant and perform all required 
measurements.” However, the respondents failed to prove it is highly probable and free 
from serious doubt that Dr. Orgel’s failure personally to perform the ROM measure-
ments resulted in an incorrect rating for cervical ROM. First, Dr. Orgel credibly testified 
that he trained the therapist and discussed the measurements with the therapist. Fur-
ther, Dr. Orgel noted that over time the ROM measurements were valid and not signifi-
cantly different than the corresponding ROM measurements obtained by Dr. Machanic. 
Moreover, Dr. Lesnak examined the claimant on only one occasion in March 2007. Dr. 
Lesnak’s failure to perform an examination of the claimant closer in time to Dr. Orgel’s 
DIME rating in August 2008 calls into question his opinion that the claimant’s ROM 
measurements were unduly inhibited by pain, the fear of pain, or muscular inhibition. 
Indeed, the Rosomoff discharge report suggests that the claimant’s ROM was signifi-
cantly improved after he underwent treatment for pain, and this improvement is reflected 
in the lower (7 percent) rating for cervical ROM that Dr. Orgel issued in August 2008. 
Finally, Dr. Blanchard, Dr. Machanic and Dr. Orgel have all rated the claimant’s cervical 
ROM. This evidence undermines the persuasiveness of Dr. Lesnak’s assertion that the 
Dr. Orgel’s final ROM impairment rating is suspect based on Dr. Orgel’s failure to per-
form the measurements. Indeed, Dr. Orgel’s August 2008 rating was lower than the rat-
ings given by doctors Blanchard and Machanic .
76. The respondents failed to that it is highly probable that Dr. Orgel’s impairment rat-
ing based on reduction of cervical ROM is incorrect because the claimant’s ROM was 



restricted by pain, the fear of pain or muscular inhibition. The ALJ credits Dr. Lesnak’s 
testimony insofar as he states the AMA Guides prohibit an impairment rating based on 
reduced ROM where the physician determines the ROM measurements are limited by 
pain, the fear of pain, or muscular inhibition rather than true anatomic restriction. How-
ever, the ALJ finds that Dr. Lesnak’s opinion that the ROM measurements taken by Dr. 
Orgel’s therapist in August 2008 were improperly restricted so as to preclude their use 
in arriving at the impairment rating is not of sufficient weight to establish that it is highly 
probable that Dr. Orgel’s cervical ROM impairment rating was erroneous. Dr. Lesnak’s 
opinion is based on an examination that occurred in March 2007, long before the claim-
ant completed the Rosomoff clinic program and displayed improved cervical ROM when 
compared to prior measurements. Therefore, Dr. Lesnak does not offer any persuasive 
basis for alleging that the claimant’s ROM measurements were improperly restricted 
approximately one and a half years later when Dr. Orgel performed the final DIME rat-
ing. Further, Dr. Orgel’s rating for cervical ROM is corroborated by the impairment rat-
ings issued by Dr. Blanchard and Dr. Machanic. 
77. The respondents failed to that it is highly probable that Dr. Orgel’s impairment rat-
ing based on reduction of cervical ROM is incorrect because he failed to resolve “dis-
parities” in the ROM measurements rendered by various medical providers. The ALJ 
credits Dr. Lesnak’s testimony insofar as he stated that the AMA Guides require a rating 
physician to attempt to explain inconsistencies among various ROM measurements. 
However, the ALJ finds that there was no deviation from this requirement because Dr. 
Orgel’s reports and testimony “explain” the alleged variations in the ROM measure-
ments he recorded and those taken by other physicians. For instance, Dr. Orgel testified 
that his ROM measurements taken in 2006 and 2007 were “valid” and reasonably com-
parable to those taken by Dr. Machanic. In 2009 Dr. Orgel noted that the claimant’s 
ROM measurements had improved after he attended the program at the Rosomoff 
clinic. In this regard the ALJ notes that, although the Rosomoff clinic stated the claimant 
demonstrated full ROM on discharge, there is no indication that this opinion was based 
on the type of specific measurement techniques prescribed in the AMA Guides. Thus, 
the ALJ finds it implicit in Dr. Orgel’s testimony and ratings that he considered and 
evaluated other impairment ratings and, to the extent there were variations, explained 
them to the best of his ability. It is also implicit in Dr. Orgel’s rating for cervical ROM im-
pairment that he disagrees with Dr. Lesnak’s opinion that, based on Dr. Lesnak’s March 
2007 examination, the claimant’s ROM measurements are too unreliable to rate. The 
ALJ further finds that even if Dr. Orgel technically deviated from the AMA Guides by fail-
ing to “explain” the variation in ratings, the respondents failed to prove it is highly prob-
able that such deviation rendered the DIME rating incorrect. As found, Dr. Orgel’s rating 
for cervical ROM impairment is persuasively corroborated by the ratings of Dr. Blan-
chard and Dr. Machanic. In contrast, Dr. Lesnak did not perform any impairment rating 
after March 2007. On this state of the evidence the ALJ is not persuaded that any failure 
of Dr. Orgel to “explain” various ratings,” including Dr. Lesnak’s, renders it highly prob-
able that Dr. Orgel’s overall rating for cervical ROM is incorrect. 
78. The respondents failed to prove it is highly probable and free from serious doubt 
that Dr. Orgel’s rating for psychiatric impairment is in error. Dr. Orgel credibly opined the 
claimant suffers from depression as a result the industrial injury. Dr. Orgel has consis-
tently opined that the claimant suffers from depression from the first DIME examination 



in June 2006 to the last DIME examination in August 2008. Dr. Orgel’s opinion is cor-
roborated by the opinions of other physicians. In January 2006 Dr. Machanic described 
the claimant as “clinically distraught” and suffering from depression for which he as-
sessed 3 percent impairment. In October 2006 Dr. Machanic found the claimant “signifi-
cantly more depressed” and assessed 10 percent whole person impairment. In July 
2007 Dr. Machanic found the claimant “increasingly despondent and depressed” and 
assessed 12 percent whole person impairment. On August 21, 2008, Dr. Wolff referred 
the claimant for psychiatric counseling.. The ALJ is not persuaded by Dr. Moe’s opin-
ions, and does not find them of sufficient weight to overcome Dr. Orgel’s findings of 
causation and impairment. Dr. Moe’s opinions are largely based on the results of his 
examination. However, Dr. Pock, who attended Dr. Moe’s examination, reached nearly 
opposite conclusions. 
79. The claimant failed to prove it is highly probable and free from serious doubt that 
Dr. Orgel erred by failing to provide an additional 1 percent impairment for “multiple lev-
els” of cervical impairment under Table 53II(F) of the AMA Guides. Dr. Orgel credibly 
testified that only two levels of the cervical spine (C6 and C7) are involved in the claim-
ant’s injury. Dr. Orgel’s opinion is corroborated by evidence that epidural blocks at C4-5 
failed to relieve the claimant’s symptoms. Further, Dr. Fredericks stated in his deposition 
that he no longer thinks that C4-5 “is an issue.” Finally, although Dr. Machanic rated C4-
5, he is apparently the only physician to do so. The ALJ finds that the totality of the evi-
dence does not establish that it is highly probable that there was any injury to C4-5 that 
would warrant imposition of an impairment rating for that level under Table 53 II(F).
80. The claimant failed to prove it is highly probable and free from serious doubt that 
Dr. Orgel erred because he failed to give a rating for “neurological impairment of the up-
per extremities” based on C5-6 and C6-7 radiculopathies. Dr. Orgel explained that it is 
incorrect to give a rating for upper extremity radiculopathies when positive EMG studies 
are not supported by clinical evidence. Dr. Lesnak persuasively corroborates Dr. Orgel’s 
opinion on this issue. Further,. Dr. Orgel pointed out that there was no clinical record of 
upper extremity radicular symptoms at the time of the DIME examination, or in June 
2008 when Dr. Wolff performed his examination. Dr. Lesnak concurred with Dr. Orgel 
that there were no clinical findings to support an impairment rating based on positive 
EMG results recorded by Dr. Machanic. Moreover, Dr. Lesnak credibly testified that no 
rating may be given for upper extremity radiculopathy where the claimant receives a rat-
ing for injury to the cervical spine. Dr. Lesnak credibly testified that the cervical rating 
necessarily includes any impairment of the upper extremities resulting from cervical 
radiculopathy. Indeed Dr. Machanic stated in the report of October 16, 2006, that the 
impairment related to the C6 and C7 neurological problems “should be included in the 
cervical impairment per se and probably should not be combined or added in any fash-
ion.” Finally, Dr. Machanic was the only physician to give a rating for the C6 and C7 
radiculopathies, and the ALJ finds that his opinion not rise to the level of clear and con-
vincing evidence when weighed against the other ratings, including those of Dr. Orgel 
and Dr. Lesnak. 
81. The ALJ issued an Order to File Supplemental Position Statements on August 
13, 2009. The parties filed supplemental position statements in response to this order. 
With respect to the issue of Dr. Lesnak’s testimony concerning the effect of EMG stud-
ies (contained in Finding of Fact 60), the ALJ finds the respondents’ conduct does not 



amount to an intentional or reckless disregard of discovery obligations, and was “willful.” 
The ALJ finds that the respondents would not necessarily have known at the time they 
answered interrogatories concerning Dr. Lesnak’s opinions, or even on the date of the 
hearing, that the claimant was seeking to overcome the DIME rating by relying on Dr. 
Machanic’s impairment rating for C6 and C7 upper extremity radiculopathies. The 
claimant never specifically pled the issue of overcoming the DIME with respect to rat-
ings for C6 C7 radiculopathies and did not affirmatively raise or describe the issue at the 
commencement of the hearing, even though the ALJ specifically asked counsel fore the 
claimant whether she swished to raise any issues not mentioned by respondents’ coun-
sel. (Transcript May 21, 2009, p. 4). Thus, the respondents need not have anticipated 
that Dr. Lesnak would be called to testify regarding the significance of EMG findings on 
a possible rating for upper extremity radicular pain. In any event, the claimant did not 
object to Dr. Lesnak’s testimony during the May 2009 hearing when he was first asked 
to address the significance of EMG findings. (Transcript May 21, 2009, p. 57). There-
fore, the claimant waived the subsequent objection that was first lodged during Dr. Le-
snak’s deposition on July 10, 2009. (Lesnak Depo. July 10, 2009, P. 16). 
82. Other issues raised by the ALJ’s Order to File Supplemental Position Statements 
will be addressed below.
83. Evidence and inferences inconsistent with the above findings of fact are not 
found to be credible and persuasive.

CONCLUSIONS OF LAW

GENERAL PRINCIPLES OF LAW

The purpose of the Workers’ Compensation Act of Colorado (Act), § 8-40-
101, et seq., C.R.S., is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S. The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
the claimant nor in favor of the rights of respondents. Section 8-43-201. 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the tes-
timony and actions; the motives  of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). A Workers' 
Compensation case is decided on its  merits. Section 8-43-201. The ALJ's factual 
findings concern only evidence and inferences found to be dispositive of the is-
sues involved. The ALJ has not addressed every piece of evidence or every in-
ference that might lead to conflicting conclusions and has rejected evidence con-
trary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. Indus-
trial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

LEGAL PRINCIPLES APPLICABLE TO OVERCOMING DIME PHYSICIAN’S 
MEDICALIMPAIRMENT RATING



 The respondents contend the evidence establishes  they have overcome 
Dr. Orgel’s August 5, 2008, impairment rating by clear and convincing evidence. 
Specifically, the respondents contend they have proven by clear and convincing 
evidence that Dr. Orgel erred in providing a rating for the claimant’s  headaches, 
cervical range of motion impairment, and psychiatric condition. The claimant con-
tends he has overcome Dr. Orgel’s DIME rating with respect to the failure to add 
1 percent impairment for injury to an additional level of the cervical spine, and 
with for failing to award a rating for C6 and C7 radiculopathies. In considering 
these arguments the ALJ has applied the following general principles of law.

A DIME physician must apply the AMA Guides when determining the 
claimant’s medical impairment rating. Section 8-42-101(3.7), C.R.S.; § 8-42-
107(8)(c), C.R.S. The finding of a DIME physician concerning the claimant’s 
medical impairment rating shall be overcome only by clear and convincing evi-
dence. Section 8-42-107(8)(c). Clear and convincing evidence is that quantum 
and quality of evidence which renders a factual proposition highly probable and 
free from serious  or substantial doubt. Thus, the party challenging the DIME phy-
sician's finding must produce evidence showing it highly probable the DIME phy-
sician’s impairment rating is  incorrect. Metro Moving and Storage Co. v. Gussert, 
914 P.2d 411 (Colo. App. 1995). 

As a matter of diagnosis the assessment of permanent medical impair-
ment inherently requires the DIME physician to identify and evaluate all losses 
that result from the injury. Mosley v. Industrial Claim Appeals Office, 78 P.3d 1150 
(Colo. App. 2003). Consequently, a DIME physician’s finding that a causal rela-
tionship does or does not exist between an injury and a particular impairment 
must be overcome by clear and convincing evidence. Cordova v. Industrial Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002); Qual-Med, Inc. v. Industrial Claim 
Appeals Office, 961 P.2d 590 (Colo. App. 1998). The rating physician’s  determi-
nation concerning the cause or causes of impairment should include an assess-
ment of data collected during a clinical evaluation and the mere existence of an 
impairment does  not create a presumption of contribution by a factor with which 
the impairment is  often associated. Wackenhut Corp. v. Industrial Claim Appeals 
Office, 17 P.3d 202 (Colo. App. 2000).

Not every deviation from the rating protocols  of the AMA Guides requires 
the ALJ to find that the DIME physician’s  rating has been overcome as a matter 
of law. Rather, proof of a deviation from the protocols of the AMA Guides consti-
tutes some evidence the ALJ may consider in determining whether the DIME 
physician’s rating has been overcome. Wilson v. Industrial Claim Appeals Office, 
81 P.3d 1117 (Colo. App. 2003); Logan v. Durango Mountain Resort, W.C. No. 4-
679-289 (ICAO April 3, 2009). Moreover, a mere difference of opinion between 
physicians does not necessarily rise to the high standard of clear and convincing 
evidence. See Gonzales v. Browning Ferris Industries of Colorado, W.C. No. 4-
350-36 (ICAO March 22, 2000).



Ultimately, the questions of whether the DIME physician properly applied 
the AMA Guides, and whether the rating was overcome by clear and convincing 
evidence present questions of fact for determination by the ALJ. Wackenhut 
Corp. v. Industrial Claim Appeals Office, supra. In this regard, the ALJ notes that 
the alleged contents of the AMA Guides constitute evidence that must appear of 
record. Mere assertions of counsel contained in position statements  cannot sub-
stitute for evidence proving the contents  of the Guides. City of Boulder v. Dins-
more, 902 P.2d 925 (Colo. App. 1995); Logan v. Durango Mountain Resort, su-
pra. 

RESPONDENTS’ ATTEMPT TO OVERCOME DIME RATING FOR HEADACHES

 The respondents contend that clear and convincing evidence establishes 
Dr. Orgel erred in providing a 5 percent rating for the claimant’s  headaches under 
the Episodic Neurological Disorder table of the AMA Guides. The respondents 
assert that clear and convincing evidence establishes that Dr. Orgel rated nothing 
more than subjective pain complaints, and that he failed to identify a specific di-
agnosis that would justify rating the headaches. The respondents further assert 
that clear and convincing evidence establishes the headaches are not function-
ally disabling and, therefore, are not ratable. Finally, the respondents assert that 
clear and convincing evidence establishes the headaches constitute a preexist-
ing condition, or that they should have been “apportioned.” The ALJ disagrees 
with these arguments.

The ALJ concludes the respondents failed to prove by clear and convinc-
ing evidence that Dr. Orgel incorrectly rated the claimant’s  headaches under the 
Episodic Neurological Disorder Table of the AMA Guides. First, the respondents 
cite alleged passages from the AMA Guides that require a rating physician to es-
tablish an “accurate neurological diagnosis” prior to rating impairment under the 
table. The respondents also rely on passages of the AMA Guides that allegedly 
discuss chronic pain. However, none of these passages is contained in the re-
cord. In fact, the only pages from the AMA Guides are copies of page 60 (Table 
53 for specific disorders of the spine) and page 109 (spinal cord and brain im-
pairment values). (Claimant’s Exhibit 5). Therefore, the ALJ may not consider the 
alleged passages from the AMA Guides, and the respondents’ representations 
concerning the content of these passages does not contribute to overcoming Dr. 
Orgel’s rating for headaches. City of Boulder v. Dinsmore, supra; Logan v. 
Durango Mountain Resort, supra. 

As determined in Findings of Fact 70, the ALJ credits the opinion of Dr. 
Orgel that, although the claimant suffered from pre-injury migraine headaches, 
the effects  of the surgery aggravated these headaches  performed to repair the 
discs. Further, the ALJ credits the opinion of Dr. Orgel that he had discretion to 
rate the headaches under the Episodic Neurological Disorder Table, and that the 
facts of the case warrant such a rating. For the reasons stated in Findings of Fact 



71 and 72, the conflicting opinions  of Dr. Lesnak do not rise to the level of clear 
and convincing evidence to overcome Dr. Orgel’s decision to rate the headaches. 

The respondents assert that no rating is  appropriate because the evidence 
establishes that, at least after the Rosomoff pain clinic treatment, the claimant 
had returned to full activity and the headaches  were no longer impairing his ac-
tivities of daily living as required by the Episodic Neurological Disorder Table. The 
respondents also point to Dr. Orgel’s August 5, 2008, statement that the head-
aches “are not functionally disabling at this time.” However, as determined in 
Finding of Fact 73, the ALJ understands Dr. Orgel’s opinion to be that the head-
aches have resulted in a permanent, albeit intermittent, interference with the 
claimant’s ability to drive a truck and earn a living. The ALJ also credits Dr. Or-
gel’s opinion that the headaches warrant the imposition of an impairment rating 
under the Episodic Neurological Disorder Table. The facts that the claimant’s fre-
quency of headaches may vary, and that on some days or weeks he may not ex-
perience any headaches that interfere with his activities of daily living, does not 
persuade the ALJ that it is highly probable and free from serious doubt that Dr. 
Orgel erred in assigning the rating. Indeed, Dr. Orgel’s opinion that the head-
aches will impose a permanent, though relatively minor and intermittent impedi-
ment to the claimant’s activities of daily living, is corroborated by the increase in 
frequency of headaches after the August 2008 rating demonstrated by the 2009 
physical therapy report.

The respondents contend that the claimant’s migraine headaches were a 
pre-existing condition. Therefore they contend Dr. Orgel erred in attributing any of 
the claimant’s  impairment to the 2003 industrial injury. Alternatively, they contend 
that Dr. Orgel erred in failing to “apportion” the impairment based on the pre-
existing condition.

In this  regard the ALJ notes that a pre-existing disease or susceptibility to 
injury does not disqualify a claim if the employment aggravates, accelerates, or 
combines with the pre-existing disease or infirmity to produce a disability or need 
for medical treatment. Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 
(Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). 
Further, under the “quasi-course of employment doctrine” injuries sustained in 
the course of receiving authorized treatment for an industrial injury are consid-
ered to be compensable consequences of the industrial injury. Price Mine Serv-
ice, Inc. v. Industrial Claim Appeals Office, 64 P.3d 936 (Colo. App. 2003); Excel 
Corp. v. Industrial Claim Appeals Office, 860 P.2d 1393 (Colo. App. 1993).

The ALJ concludes that the question of whether the claimant’s impairment 
is  attributable to pre-existing migraine condition or to an industrial aggravation of 
that condition presents  a question of causation for the DIME physician’s determi-
nation. Cordova v. Industrial Claim Appeals Office, supra; Qual-Med, Inc. v. In-
dustrial Claim Appeals Office, supra. 



As determined in Finding of Fact 74 the ALJ credits Dr. Orgel’s opinion 
that the fusion surgery aggravated the pre-injury migraines by rendering them 
more frequent. Dr. Orgel’s opinion is  supported by evidence that the pre-injury 
migraines were occasional, but became frequent after the surgery. Further, many 
physicians have opined that cervical fusion surgery is capable of producing 
headaches. The ALJ is  not persuaded that the respondents  proved it is highly 
probable that the headaches are solely the product of the pre-existing migraine 
condition, or solely represent the effects  of the maxillary cyst. The respondents 
failed to prove it is highly probable and free from serious  doubt that Dr. Orgel 
erred in determining that the fusion surgery aggravated the pre-injury migraine 
condition so as to cause more frequent migraine headaches.

The respondents next allege that Dr. Orgel erred by failing to apportion the 
rating for the claimant’s headaches. They note that Dr. Orgel testified that it is 
possible the headaches may need to be apportioned but he did not think of that. 
Dr. Orgel also noted that the headaches were not disabling before the injury and 
opined you could not “knock too much off” the rating.

Section 8-42-104(2)(b), C.R.S. (recently amended with respect to injuries 
occurring on or after July 1, 2008) provides:

Where benefits are awarded pursuant to §8-42-107, 
an award of benefits for an injury shall exclude any 
previous impairment to the same body part.

Under this statute apportionment of permanent medical impairment benefits does 
not depend on an administrative law judge's determination of whether any pre-
existing impairment was “disabling.” Rather, because apportionment of pre-
existing impairment is one of the causation issues inherent in the DIME rating 
protocol, the DIME physician’s determination is  subject to the clear and convinc-
ing standard. Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 (Colo. 
App. 2007).

 The AMA Guides provide that apportionment of medical impairment 
is  appropriate only if the prior impairment has been sufficiently identified, treated, 
or evaluated to be rated as a contributing factor in any subsequent disability. Ap-
portionment based on a pre-existing condition is not proper unless there is suffi-
cient information to accurately measure the change in impairment. Askew v. In-
dustrial Claim Appeals Office, 927 P.2d 1333, 1338 (Colo. 1996); Martinez v. In-
dustrial Claim Appeals Office, supra. Consistent with this principle WCRP 12-3 
provides that a Level II physician shall apportion pre-existing medical impairment 
“where medical records or other objective evidence substantiate” the pre-existing 
impairment, and the physician shall “fully explain” the basis  of the apportionment. 
Further, WCRP 12-3 provides that if “there is  insufficient information to measure 
the change accurately, the Level II accredited physician shall not apportion.” 
Considering these principles, the ICAO has held that the DIME physician’s de-
termination of whether documentation of pre-existing impairment is sufficient to 



support apportionment must ordinarily be overcome by clear and convincing evi-
dence. Hess v. Pinnacle Constructors & Specialties, Inc., W.C. No. 4-523-427 
(ICAO August 15, 2003); Campbell v. Department of Corrections, W.C. No. 4-
446-238 (ICAO, November 19, 2002). 

Here, Dr. Orgel did not consider apportionment of the rating for head-
aches. Therefore, he did not apportion. However, the respondents  failed to pre-
sent clear and convincing evidence to demonstrate that apportionment is war-
ranted. There is no credible or persuasive evidence that the claimant’s pre-injury 
migraine headaches were sufficiently identified, treated or evaluated to be rated 
as a contributing factor in the subsequent disability. In the absence of such evi-
dence the respondents have failed to overcome Dr, Orgel’s  failure to apportion 
the headache rating by clear and convincing evidence. Indeed, this  argument 
amounts to little more than speculation and conjecture regarding the pre-injury 
migraines.

RESPONDENTS’ ATTEMPT TO OVERCOME DIME PHYSICIAN’S RATING 
FOR CERVICAL RANGE OF MOTION IMPAIRMENT

The respondents contend that Dr. Orgel erred is assigning any impairment 
rating based on impaired cervical ROM. The respondents assert that Dr. Orgel 
violated the rating protocols of the AMA Guides because he did not perform his 
own ROM measurements, and because Dr. Orgel failed to resolve “inconsisten-
cies” in the ratings issued by various physicians. 

As determined in Finding of Fact 75 the fact that Dr. Orgel did not perform 
his own ROM measurements does not prove it is highly probable and free from 
serious doubt that his rating for reduced cervical ROM was incorrect. The ALJ 
has found that Dr. Orgel trained and supervised the therapist that performed the 
measurements, and that Dr. Orgel discussed the measurements with the thera-
pist. Moreover, Dr. Orgel credibly testified that overtime his measurements were 
very similar to those obtained by Dr. Machanic. Dr. Lesnak’s opinion that the 
claimant’s cervical ROM cannot be rated because it is unreasonably restricted by 
pain, fear or muscular inhibition is not persuasive. Dr. Lesnak’s opinion is under-
mined by the fact that, in addition to Dr. Orgel, Dr. Blanchard and Dr. Machanic 
also rated cervical ROM. Cf. Moon v. King Soopers, W.C. No. 4-206-688 (ICAO 
November 22, 1999).

As determined in Finding of Fact 76, the respondents  failed to prove it is 
highly probable and free from serious doubt that Dr. Orgel’s  rating for reduced 
cervical ROM is incorrect because the ROM measurements  were improperly re-
stricted by pain, the fear of pain or muscular inhibition. The ALJ credits Dr. Le-
snak’s testimony that the AMA Guides do not permit ROM impairment ratings 
where the measurements are restricted by these factors. However, the ALJ is  not 
persuaded that Dr. Lesnak’s opinion that the claimant’s ROM measurements 
were improperly restricted. Dr. Lesnak’s opinion was based on an examination in 



March 2007, long before Dr. Orgel’s final impairment rating. In any event, Dr. Or-
gel’s rating is corroborated by the ratings givien by other physicians. 

As determined in Finding of Fact 77, the respondents  failed to prove it is 
highly probable and free from serious doubt that Dr. Orgel’s  rating for reduced 
cervical ROM is incorrect because he failed to explain variations  in ROM meas-
urements taken by several physicians. The ALJ finds  that Dr. Orgel did not violate 
the requirement to explain variations in ROM measurements. To the contrary, he 
explicitly and implicitly discussed the variations in ratings. Further, the ALJ finds 
that the respondents failed to prove that this  alleged deviation from the rating 
protocols  would result in any different rating for cervical ROM impairment. To the 
contrary, the ALJ has found that other physicians corroborate Dr. Orgel’s rating 
for cervical ROM, and that Dr. Lesnak’s refusal to rate for cervical ROM is not 
persuasive.

RESPONDENTS’ ATTEMPT TO OVERCOME DIME RATING FOR PSY-
CHOLOGCIAL IMPAIRMENT

 The respondents contend that the evidence establishes that it is highly 
probable and free from serious doubt that Dr. Orgel erred is assessing 1 percent 
whole person impairment for mental impairment. The respondents, relying princi-
pally on the opinions of Dr. Moe, opine that they have proven that Dr. Orgel erred 
in finding that the claimant is depressed, or if he is depressed that this condition 
was caused by the effects  of the industrial injury. The ALJ disagrees with the re-
spondents.

 As determined in Finding of Fact 77, the ALJ concludes the respondents  
failed to prove it is highly probable and free from serious  doubt that Dr. Orgel 
erred in assigning an impairment rating for the claimant’s  depression. The ALJ 
notes that the respondents’ argument that the claimant does not have depression 
is  based largely on the opinion of Dr. Moe. However, the great weight of the evi-
dence, including the opinions of numerous examining and treating physicians, 
supports the conclusion that the claimant does  suffer from depression. These 
physicians, in addition to Dr. Orgel, include Dr. Machanic, Pock, Ward, and Wolff. 
At most, there is disagreement between highly qualified professionals, including 
psychiatrists. Under these circumstances, the ALJ finds  and concludes there is 
not clear and convincing evidence establishing that the claimant does not suffer 
from depression. 

Similarly, the ALJ concludes the respondents  failed to prove it is highly 
probable and free from serious doubt that the claimant’s depression and conse-
quent impairment, was not caused at least in part by the effects of the industrial 
injury. The DIME physician, Dr. Orgel has opined there is  such a relationship, and 
many other physicians, including Dr. Pock, support him. Once again, there is  at 
most disagreement between highly qualified professionals, including psychia-
trists, concerning the cause or causes of the claimant’s depression. Once again 



the ALJ finds and concludes there is  not clear and convincing evidence establish-
ing the claimant does not suffer from depression caused by the industrial injury.

Finally, the respondents suggest that because there was some evidence 
of pre-existing depression that the rating should have been apportioned. How-
ever, Dr. Orgel did not apportion the rating. The respondents have failed to pre-
sent clear and convincing evidence that would support such an apportionment 
under the principles discussed above. Therefore, the respondents failed to over-
come Dr. Orgel’s rating with respect to apportionment.

The ALJ notes that in the Order to File Supplemental Position Statements 
the ALJ directed the parties to address whether or not Dr. Lesnak’s July 10, 
2009, testimony concerning the depression issue should be admitted over the 
claimant’s discovery objection. The ALJ finds and concludes that he need not ad-
dress and resolve this issue. Even if the ALJ admitted Dr. Lesnak’s testimony it 
would not rise to the level of clear and convincing evidence, whether standing 
alone or in connection with other evidence, to overcome Dr. Orgel’s  rating based 
on the claimant’s psychological impairment. Dr. Lesnak is not a psychiatrist and 
his testimony was not well developed concerning the issue of depression and its 
causes. Therefore, Dr. Lesnak’s testimony on this issue is at best cumulative to 
that of Dr. Moe and of little probative value. 

CLAIMANT’S ATTEMPT TO OVERCOME DIME RATING BASED ON ADDI-
TIONAL LEVEL OF CERVICAL IMPAIRMENT

 The claimant argues that under Table 53 II(F) of the AMA Guides that he 
should receive 1 percent impairment for an “additional level” of impairment of the 
cervical spine. The claimant points out that Table 53 II(F) provides 1 percent im-
pairment for “multiple levels, with or without operations and with or without resid-
ual signs or symptoms.” The claimant asserts that he underwent surgery on C6 
and C7, and that Dr. Machanic, Dr. Ward and Dr. Fredericks also identified C4-5 
as symptomatic. Thus, the claimant reasons he has three levels of cervical in-
volvement this warrants an additional 1 percent impairment rating. The ALJ is  not 
persuaded by this argument.

 As a preliminary matter the ALJ recognizes that in the Order to File Sup-
plemental Position Statements he directed the parties to address the issue of 
whether the claimant properly raised any issues that involve his  attempt to over-
come the DIME. Specifically, the ALJ directed the parties to address  the ques-
tions of whether the claimant properly raised these issues under § 8-43-
203(2)(b)(II), C.R.S., and as a matter of due process. The ALJ now elects not to 
address these issues because it is concluded that as a substantive matter the 
claimant has not overcome the DIME physician’s rating as to any contested is-
sue. Therefore, it is  not necessary to consider the question of whether there are 
any procedural or substantive bars to consideration of these issues.



 The ALJ concludes  the claimant failed to prove it is highly probable and 
free from serious doubt that under Table 53 II(F) he is entitled to one percent ad-
ditional impairment rating for injury to the C4-5 disc level. As determined in Find-
ing of Fact 79, Dr. Orgel credibly testified that only two levels of the cervical spine 
(C6 and C7) are involved in the claimant’s  injury. Dr. Orgel’s opinion is corrobo-
rated by evidence that epidural blocks at C4-5 failed to relieve the claimant’s 
symptoms, and Dr. Fredericks stated that he no longer thinks that C4-5 “is an is-
sue.” Finally, although Dr. Machanic rated C4-5, he is the only physician to do so. 
The totality of the evidence does not establish that it is  highly probable that there 
was any injury to C4-5 that would warrant imposition of additional impairment un-
der Table 53 II(F).

CLAIMANT’S ATTEMPT TO OVERCOME DIME RATING BASED ON NEURO-
LOGICAL IMPAIRMENT TO THE UPPER EXTREMITIES

 The claimant argues that he is  entitled to an impairment rating for symp-
toms involving his  left shoulder and both upper extremities. The claimant relies 
heavily on the impairment ratings issued by Dr. Machanic on January 31, 2006, 
and July 31, 2007. The ALJ disagrees.

The ALJ concludes the claimant failed to prove it is highly probable and 
free from serious doubt that Dr. Orgel erred because he failed to give a rating for 
“neurological impairment of the upper extremities” based on C6 and C7 radiculo-
pathies. As determined in Finding of Fact 80, Dr. Orgel and Dr. Lesnak credibly 
explained that it is incorrect to give a rating for upper extremity radiculopathies 
when positive EMG studies are not supported by clinical findings. Further. Dr. 
Orgel and Dr. Lesnak pointed out that there was no clinical record of upper ex-
tremity radicular symptoms at the time of the DIME examination. Moreover, Dr. 
Lesnak credibly testified that no rating may be given for upper extremity radiculo-
pathy where the claimant also receives a rating for injury to the cervical spine. Dr. 
Lesnak credibly testified that the cervical rating necessarily includes any impair-
ment of the upper extremities resulting from cervical radiculopathy. Dr. Machanic 
himself stated in the report of October 16, 2006, that the impairment related to 
the C6 and C7 neurological problems “should be included in the cervical impair-
ment per se and probably should not be combined or added in any fashion.” Fi-
nally, Dr. Machanic was the only physician to give a rating for the C6 and C7 
radiculopathies, and in light of this fact the ALJ finds that his opinion does not rise 
to the level of clear and convincing evidence sufficient to overcome Dr. Orgel’s 
refusal to provide a rating for upper extremity neurological impairment. 

ORDER

 Based upon the foregoing findings  of fact and conclusions of law, the ALJ 
enters the following order:

 1. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.



2. The respondents shall pay permanent partial disability benefits  in 
accordance with the Act and based upon the medical impairment rating issued by 
Dr. Orgel, the DIME physician. None of the parties overcame Dr. Orgel’s impair-
ment rating by clear and convincing evidence. 

3. Issues not resolved by this order are reserved for future determination.

DATED: September 15, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-755-484

ISSUES

 The following issues were raised for consideration at hearing:

1. Whether Claimant suffered a compensable injury on April 2, 2008;
2. Whether Claimant is entitled to medical benefits;
3. What is Claimant’s average weekly wage (AWW);
4. Whether Claimant is entitled to temporary total disability benefits (TTD); and
5. Whether Claimant is entitled to an award of penalties for the Employer’s failure to 
comply with Sections 8-43-408, 8-43-304, 8-43-101, and 8-43-203, C.R.S.

FINDINGS OF FACT

 Having considered the uncontroverted evidence presented at hearing, the 
following Findings of Fact are entered.

1. The Employer is a furniture moving Company. In April 2009, the 
Employer was not covered by workers’ compensation insurance. 

2. Claimant worked for the Employer as a mover and truck driver. 
Claimant started his employment on March 28, 2009. Dennis owns the Employer. 
Claimant worked for the Employer under the supervision of Valentine. Claimant 
worked eight hours per day five days per week. Claimant was paid $13.00 per 
hour. 

3. Claimant’s AWW is $520.00.

4. On April 2, 2008, Claimant was working for the Employer as a 
mover. He parked a moving truck on Eighth Avenue between Corona and Down-
ing Streets in Denver in a handicapped-parking zone. A loading zone near the 
building that Claimant was removing furniture from was blocked and Claimant 



had to park on busy Eighth Avenue. Claimant exited the moving truck and walked 
beside the truck on Eighth Avenue and was struck by a sedan on the left side of 
his body. Claimant injured his left arm and elbow, left shoulder, left side of neck, 
and low back when a passing car struck him. The driver of the vehicle that struck 
Claimant did not stop at the scene. 

5. Claimant contacted the police. Claimant was asked to move the 
truck from Eighth Avenue. Claimant was unable to do so because of his  injuries. 
Claimant’s co-worker, Valentine, reported Claimant’s  injury to Dennis. Dennis did 
not refer Claimant for medical treatment. Claimant contacted Dennis by tele-
phone to request a referral to a medical provider. Claimant advised Dennis  that 
he was injured when struck by a car. Dennis hung up the phone on Claimant and 
did not refer him for medical treatment. On April 2, 2008, Dennis was aware that 
Claimant had a loss time or permanently impairing injury.

6. An ambulance was called to the scene. Claimant refused the ambu-
lance. Dennis sent a replacement worker to complete the moving job. Seth, the 
Employer’s  office manager, brought the worker to the scene. Claimant was left to 
his own devices to get to his personal vehicle, which was parked near I-470.

7. Claimant attempted to reach Dennis to repeatedly about his April 2, 
2008, injuries. Claimant spoke to Dennis’s boyfriend, Rick, who, Claimant credi-
bly testified, was second in command in the Employer’s business. Claimant ad-
vised the Employer that he was unable to work due to his injuries. Rick assured 
Claimant that Dennis would pay Claimant’s medical expenses. The Employer did 
not pay claimant’s medical expenses. 

8. On April 5 2008, Claimant sought medical treatment at Denver 
Health Medical Center. Claimant was diagnosed with a left shoulder and left 
lower extremity injury. X-rays were performed of Claimant’s left elbow, shoulder, 
thigh, and hip showing no bone fracture. Claimant as a result of these x-rays  in-
curred charges totaling $1,447.44. After April 5, 2008, Claimant received medical 
treatment at Premiercare Medical Center between April 21 and September 30, 
2008. Claimant received medical treatment from Dr. Steven Nadler, M.D., Dr. Jo-
seph Ramos, M.D., Jim Petersen, PA-C and physical therapists. Medical records 
reflect that at Premiercare Medical Center Claimant incurred medical expenses 
totaling $8,513.25. 

 9. Following the April 2, 2008, work injury, Claimant was unable to re-
sume his usual employment because of his injuries. Claimant commenced work 
on July 1, 2008, employed as a painter. Claimant suffered significant financial 
hardship as a result of his work injury. Claimant’s  truck was repossessed, he had 
to pawn his jewelry in order to have money, and he had to live with friends. 

10. Claimant credibly testified that he continues  to experience pain and 
discomfort on his left side as a result of the April 2, 2008, work injury.



11. Claimant seeks penalties  for the Employer’s  failure to be covered 
by workers’ compensation insurance under Section 8-43-408(1), C.R.S. Since 
the Employer never admitted or denied the claim, Claimant seeks a penalty un-
der Section 8-43-203(2)(a), C.R.S. Finally, Claimant also seeks  a penalty under 
Section 8-43-304, C.R.S. for the employer’s failure to report the injury to the Divi-
sion under Section 8-43-101, C.R.S.

12. It is found that Claimant is entitled to an award of penalties under 
Section 8-43-304, C.R.S. for the Employer’s  failure to report the injury to the Di-
vision under Section 8-43-101, C.R.S. It is found that Claimant is entitled to an 
award of penalties from April 13, 2008 to the date of hearing on August 19, 2009 
at the rate of $5.00 per day. The Employer’s  penalty under Section 8-43-304, 
C.R.S. total $2,510.00 (502 days x $5.00). Under Section 8-43-304, 75% of this 
penalty shall be paid to Claimant and 25 % shall be paid to the Subsequent Injury 
Fund.

 13. It is  further found that Claimant is  entitled to an award of penalties 
under Section 8-43-203 for the Employer’s  failure to admit or deny the claim. 
Since the Employer was expected to file the first report of injury under Section 8-
43-101, C.R.S. on April 13, 2008, the Employer’s duty to file the notice with the 
Division admitting or denying the claim commenced on May 3, 2008. The Em-
ployer did not file the notice required by Section 8-43-203, C.R.S. and thus 
Claimant is  entitled to a penalty from May 4, 2008 through the date of hearing on 
August 19, 2009. Under section 8-43-203, Claimant is entitled to a penalty in the 
amount of one day’s compensation for each day’s failure to so notify the Division, 
not to exceed 365 days. This penalty under Section 8-43-203 is  paid 50% to 
Claimant and 50% to the Subsequent Injury Fund. 

CONCLUSIONS OF LAW

Having made the foregoing Findings of Fact, the following Conclusions of 
Law are entered.

1. The purpose of the Workers’ Compensation Act of Colorado is to 
insure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers  without the necessity of litigation. 
Section 8-42-102(1), C.R.S. A claimant in a workers’ compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence. 
Section 8-42-101, C.R.S.

 2. A preponderance of the evidence is that which leads the trier of fact 
after considering all of the evidence to find that a fact is more probably true that 
not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). A workers’ compensation 
case is not interpreted liberally in favor of either the rights of the injured worker or 
the rights of the employer. Section 8-43-201, C.R.S. The judge’s factual findings 



concern only evidence that is dispositive of the issues involved; the judge has not 
addressed every piece of evidence that might lead to a conflicting conclusion and 
has rejected evidence contrary to the above findings as unpersuasive. See, 
Magnetic Engineering v. ICAO, 5 P.3d 385, at 389 (Colo. App. 2000).

 3. A preponderance of the evidence establishes that Claimant sus-
tained injury to the left side of his  body. Claimant injured his  left arm and elbow, 
left shoulder, left side of neck, and low back arising out of the accident of April 2, 
2008, which occurred in the course and scope of his employment. There is a 
consistent medical record reflecting pain and injury in the Claimant’s left arm and 
elbow, left shoulder, left side of neck, and low back beginning after the accident, 
continuing for the duration of care and thereafter. 

 4. The respondent is liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects of the injury. Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). The employer 
is  only liable for authorized or emergency medical treatment. See section 8-42-
101(1), C.R.S. (2002); Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 
P.2d 228 (1973). Under section 8-43-404(5), C.R.S., the employer is afforded the 
right, in the first instance, to select a physician to treat the industrial injury. Once the 
employer has exercised their right to select the treating physician the claimant may 
not change physicians without permission from the insurer or an ALJ. See Gianetto 
Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996); Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). The employer has 
the right to select the initial authorized treating physician. Section 8-43-404(5), 
C.R.S. The employer is  liable only for treatment from authorized providers. A physi-
cian may become authorized to treat the claimant as a result of a referral from a 
previously authorized treating physician. The referral must be made in the "normal 
progression of authorized treatment." Greager v. Industrial Commission, 701 P.2d 
168 (Colo. App. 1985). If the employer fails  to authorize a physician upon claimant’s 
report of need for treatment, claimant is impliedly authorized to choose his own 
authorized treating physician. Greager, supra. 

 5. In this case, Employer failed to designate a provider of medical 
treatment for the April 2, 2008 injury and therefore the right of selection passed to 
Claimant. To date, Claimant has received treatment at the Denver Health Medical 
Center and Premiercare Medical Center and the providers and facilities named in 
Findings of Fact paragraph 8 above. These providers and their referrals are 
authorized medical providers. 

 6. Claimant received medical treatment for the work injury and the 
Employer is  liable for this  treatment. Respondent is  liable for the treatment al-
ready received by Claimant totaling $9,960.69. Respondent shall continue to be 
liable for Claimant’s reasonable, necessary and related medical treatment for the 
work injury.



 7. To obtain TTD benefits, a claimant must prove that the industrial 
injury caused a disability lasting more than three work shifts, he left work as a re-
sult of the disability, and the disability resulted in an actual wage loss. City of 
Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 639 (Colo. App. 
1997). A claimant must establish a causal connection between a work-related in-
jury and a subsequent wage loss. PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 
546, 546 (Colo. 1995); Section 8-42-103(1)(a), C.R.S. The term “disability” con-
notes two elements: (1) medical incapacity evidenced by loss  or restriction of 
bodily function; and (2) impairment of wage earnings capacity as demonstrated 
by claimant’s inability to resume his prior work. Culver v. Ace Electric, 971 P.2d 
641, 649 (Colo. 1999). The “impairment of earning capacity” element of disability 
may be evidenced by a complete inability to work or by restrictions  that impair the 
claimant’s ability effectively and properly to perform his  regular employment. Ortiz 
v. Charles J. Murphy & Co., 964 P.2d 595, 597 (Colo. App. 1998). Once the 
claimant has established a "disability" and a resulting wage loss, the entitlement 
to temporary disability benefits continues until terminated in accordance with 
Section 8-42-105(3)(a)-(d), C.R.S. 

8. The evidence presented at hearing established that Claimant was 
disabled from his usual employment from April 3, 2008 to June 30, 2008 when he 
resumed work as a painter. The Employer is  liable for TTD from April 3, 2008 to 
June 30, 2008. 

9. Claimant established that his AWW is $520.00 and the temporary to-
tal disability rate is $346.32. The Employer is liable for 12 weeks and 4 days of TTD 
from April 3, 2008 through June 30, 2008. During the period April 3, 2008 through 
June 30, 2008, the Employer shall be liable for TTD in the amount of $4,432.88, 
subject to all appropriate offsets.

10. Section 8-43-408(1), C.R.S. provides that when the employer is  not 
insured, "the amounts of compensation or benefits  provided in said articles shall 
be increased by fifty percent." This Employer is not insured. Therefore, all com-
pensation and benefits shall be increased by 50%. Respondent shall be liable for 
a 50% increase in Claimant’s  TTD benefits. Respondent shall be liable for an ad-
ditional award of TTD totaling $2,216.44.

11. It is found and concluded that Claimant is  entitled to an award of 
penalties under Section 8-43-304, C.R.S. for the Employer’s  failure to report the 
injury to the Division under Section 8-43-101, C.R.S. It is  found that Claimant is 
entitled to an award of penalties from April 13, 2008 to the date of hearing on 
August 19, 2009 at the rate of $5.00 per day. The Employer’s penalty under Sec-
tion 8-43-304, C.R.S. total $2,510.00 ($502 days x $5.00). Under Section 8-43-
304, 75% of this penalty shall be paid to Claimant. Claimant shall receive 
$1,882.50 of the penalty award. Twenty five percent of the penalty award shall be 
paid to the Subsequent Injury Fund.
 



12. It is  further found that Claimant is  entitled to an award of penalties 
under Section 8-43-203 for the Employer’s  failure to admit or deny the claim. 
Since the Employer was expected to file the first report of injury under Section 8-
43-101, C.R.S. on April 13, 2008, the Employer’s duty to file the notice with the 
Division admitting or denying the claim would commence on May 3, 2008. The 
Employer did not file the notice required by Section 8-43-203, C.R.S. and thus 
Claimant is  entitled to a penalty from May 4, 2008 through the date of hearing on 
August 19, 2009. Under section 8-43-203, Claimant is entitled to a penalty in the 
amount of one day’s compensation for each day’s failure to so notify the Division, 
not to exceed 365 days. This penalty under Section 8-43-203 is  paid 50% to 
Claimant and 50% to the Subsequent Injury Fund. The Employer shall be liable 
for a penalty in the amount of $27,040.00. Fifty percent of this penalty of 
$13,520.00 shall be paid to Claimant.

ORDER

IT IS THEREFORE ORDERED THAT:

 1. Claimant was injured in an accident arising out of and in the course 
and scope of his employment with the Employer on April 2, 2008.

 2. Claimant's average weekly wage is $520.00.

3. Claimant was  temporarily and totally disabled from April 3, 2008, to 
June 30, 2008. The Employer shall pay TTD benefits at the rate of $346.32 per 
week from April 3, 2008 to June 30, 2008. Through June 30, 2008, the Employer 
shall be liable for TTD totaling $4,432.88. Respondent shall be liable for addi-
tional TTD based on a penalty awarded under section 8-43-408(1) for the failure 
to maintain insurance totaling $2,216.44. This penalty award for increased TTD 
shall be paid at the rate of 4% per annum pursuant to Section 8-43-408 (2) 
C.R.S.

 4. The Denver Health Medical Center, Premiercare Medical Center, 
Dr. Steven Nadler, M.D., Dr. Joseph Ramos, M.D., Jim Petersen, PA-C and 
physical therapists  are authorized medical providers. The Employer shall pay all 
reasonable and necessary medical costs associated with treatment by these pro-
viders for the injuries  caused by the April 2, 2008 industrial accident, in accor-
dance with the medical fee schedule, subject to any applicable offset.

 5. Respondent shall pay all reasonable, necessary, and related medi-
cal benefits  to cure and relieve Claimant's condition resulting from his April 2, 
2008 industrial accident.

 6. Employer shall pay interest at the rate of 8% per annum on all 
sums, which were not paid when due.



7. In lieu of payment of the above compensation and benefits to the 
Claimant, Respondent shall:

 a. Deposit the sum of $46,130.27 with the Division of Workers' Com-
pensation, as trustee, to secure the payment of the unpaid compensation and 
benefits awarded. The check shall be payable to and sent to the Division of 
Workers' Compensation, 633 17th Street, Suite 900, Denver, Colorado, 80202, 
Attention Sue Sobolik; or

 b. File a bond in the sum of $46,130.27 with the Division of Workers' 
Compensation within ten (10) days of the date of this Order:

  1. Signed by two or more responsible sureties who have re-
ceived prior approval of the Division of Workers' Compensation; or

  2. Issued by a surety company authorized to do business in 
Colorado. The bond shall guarantee payment of the compensation and benefits 
awarded.

 IT IS FURTHER ORDERED: That Respondent shall notify the Division of 
Workers' Compensation of payments made pursuant to this Order.
 

IT IS FURTHER ORDERED: That the filing of any appeal, including a peti-
tion to review, shall not relieve Respondent of the obligation to pay the desig-
nated sum to the trustee or to file the bond, Sec. 8-43-408(2), C.R.S. 

 8. Any and all issues not determined herein are reserved for future de-
termination.

DATED: September 11, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-758-120

ISSUES

 1. Whether Claimant has established by a preponderance of the evi-
dence that she suffered a right inguinal hernia and hip injury during the course 
and scope of her employment with Employer in March 2008.



 2. Whether Respondent has demonstrated by a preponderance of the 
evidence that the Division Independent Medical Examination (DIME) physician 
erroneously assigned Claimant a 19% lower extremity impairment rating.

 3. Whether Claimant has proven by a preponderance of the evidence 
that her 19% lower extremity impairment rating should be converted to an 8% 
whole person impairment rating.

STIPULATION

 The parties agreed that Claimant earned an Average Weekly Wage 
(AWW) of $827.41.

FINDINGS OF FACT

 1. Claimant has worked for Employer for approximately 17 years. Dur-
ing 2008 she worked in the bakery department. Claimant’s duties involved un-
loading 30 to 40 pound boxes of frozen dough from a freezer.

 2. In early March 2008 Claimant returned home from work and dis-
covered a knot in her groin area while taking a shower. She initially believed that 
she had bumped into a stainless steel table at work. Claimant did not immedi-
ately report the injury to Employer because she expected her symptoms to re-
solve. However, when Claimant’s bump did not go away she contacted her per-
sonal gynecologist.

 3. On March 10, 2009 Claimant visited her gynecologist for an exami-
nation. The gynecologist determined that Claimant was  suffering from a right in-
guinal hernia. Claimant subsequently reported her injury to Employer.

 4. Employer referred Claimant to Concentra Medical Centers for 
treatment. Claimant reported that she had been injured on March 11, 2008 while 
lifting at work. Physician’s Assistant (PA) Richard Shouse noted that Claimant 
had suffered an inguinal hernia to her right groin as a result of repetitive lifting. 
He remarked that no specific episode caused Claimant’s injury and imposed re-
strictions of no squatting or kneeling. PA Shouse directed Claimant to visit a sur-
geon at her earliest convenience.

 5. On April 15, 2008 Claimant underwent right hernia repair surgery 
with Janine C. Meza, M.D. Dr. Meza noted that Claimant had complained of “right 
groin pain after heavy lifting at work” and had been diagnosed with a right ingui-
nal hernia.

 6. After Claimant’s hernia surgery she continued to experience right 
hip pain. On July 25, 2008 she visited Kathy McCranie, M.D. for an evaluation. 
Dr. McCranie remarked that Claimant suffered “pain in [her] right groin radiating 
into the right hip and pubic region. She describes this as a pulling sensation, pain 



anteriorly is stabbing in nature, and she reports aching in the hip.” She also 
commented that Claimant had experienced numbness in her feet for approxi-
mately four weeks. Dr. McCranie recommended additional physical therapy.

 7. On November 20, 2008 Alan Shackelford, M.D. determined that 
Claimant had reached Maximum Medical Improvement (MMI) with no impair-
ment. He noted that Claimant reported continued lower back discomfort. Dr. 
Shackelford diagnosed Claimant with an inguinal hernia and lumbar disk degen-
eration that included an annular tear.

 8. On December 11, 2008 Respondent filed a Final Admission of Li-
ability (FAL) consistent with Dr. Shackelford’s determination. Claimant challenged 
her 0% impairment rating and sought a DIME.

 9. On March 16, 2009 Claimant underwent a DIME with Gregory 
Reichhardt, M.D. Claimant explained that, on March 11, 2008 while she was lift-
ing boxes of frozen dough weighing between 20 and 40 pounds, she experienced 
a pull in her groin area. While she was taking a shower later in the evening she 
noticed a large lump in her groin. Claimant reported that she was experiencing 
pain “in the groin area extending around the hip into the gluteal area and the low 
back.” Dr. Reichhardt noted that Claimant had undergone a lumbar MRI that re-
vealed a disc bulge with a small annular tear in the lower lumbar spine.

 10. After reviewing Claimant’s  medical records and performing a physi-
cal examination Dr. Reichhardt concluded that Claimant had reached MMI on 
November 4, 2008. Dr. Reichhardt determined that Claimant was not entitled to a 
permanent impairment rating for her right inguinal hernia because no hernia de-
fect was palpable. Moreover, he stated that Claimant did not suffer an impairment 
to the lumbar spine and that her annular tear at L5-S1 was not work-related. 
However, Dr. Reichhardt reasoned that, because Claimant’s hernia repair was 
performed over the hip area, she was entitled to a permanent impairment rating 
based on hip range of motion limitations. He also remarked that Claimant’s “right 
hip reveals tenderness over the tensor fascia.” Dr. Reichhardt thus assigned 
Claimant a 19% lower extremity impairment rating that converted to an eight per-
cent whole person rating.

 11. Clarence Henke, M.D. authored a letter in this matter concluding 
that Claimant had not sustained an inguinal hernia during the course and scope 
of her employment with Employer on March 11, 2008. He testified at the hearing 
that Dr. Reichhardt erroneously assigned Claimant a permanent impairment rat-
ing based on hip range of motion limitations. Dr. Henke explained that both the 
AMA Guides and the Level II accreditation course prohibit the rating physician 
from assigning an impairment rating for range of motion deficits unless he has 
identified a specific disorder or lesion on the body part that is rated. He opined 
that Dr. Reichhardt misapplied the AMA Guides by assigning Claimant a 19% 
lower extremity impairment rating because he failed to identify a specific body 
part or lesion to the hip.



 12. Claimant challenged Dr. Henke’s opinion at the hearing by referring 
to the Impairment Rating Tips issued by the Division of Workers’ Compensation. 
The Impairment Rating Tips provide, in relevant part:

The rating physician should keep in mind the AMA Guides, 3rd Edi-
tion (rev.) definition for impairment. “The loss  of, loss of use of, or 
derangement of any body part, system, or function.” Given this 
definition, one may reasonably assume any patient who has  under-
gone an invasive procedure which has permanently changed any 
body part has suffered a derangement under the definition of im-
pairment according to the AMA Guides, 3rd Edition (rev.). Therefore, 
it is incumbent on the rating physician to perform the necessary 
testing as appropriate in the Guides for the condition which was 
treated by the invasive procedure.

Based on a review of the Impairment Rating Tips, Dr. Henke acknowledged that 
his disagreement with Dr. Reichhardt constituted a mere “difference of opinion 
between doctors.”

 13. Claimant has demonstrated that it is more probably true than not 
that she suffered a right inguinal hernia and hip injury during the course and 
scope of her employment with Employer in March 2008. Claimant credibly testi-
fied that her job duties involved unloading 30 to 40 pound boxes of frozen dough 
from a freezer. In March 2008 she returned home from work and discovered a 
knot in her groin area while taking a shower. Medical records  reflect that, on 
March 11, 2008 while Claimant was lifting boxes of frozen dough weighing be-
tween 20 and 40 pounds, she experienced a pull in her groin area. A subsequent 
examination by her personal gynecologist revealed that Claimant had suffered a 
right inguinal hernia. On April 15, 2008 Claimant underwent hernia repair surgery. 
The medical records reveal that Claimant continued to report right hip pain after 
her hernia surgery. At a DIME with Dr. Reichhardt, Claimant reported that she 
was experiencing pain in the groin area that extend into her hip. Dr. Reichhardt 
ultimately determined that Claimant was not entitled to a permanent impairment 
rating for her right inguinal hernia because no hernia defect was palpable. How-
ever, he assigned Claimant a 19% lower extremity impairment rating based on 
hip range of motion limitations. Although there is some conflict between Claim-
ant’s testimony and the medical records regarding the date and mechanism of 
injury, the evidence reveals that Claimant suffered a hernia and hip injury while 
working for Employer in March 2008.

 14. Respondent has  failed to establish that it is more probably true than 
not that Dr. Reichhardt erroneously assigned Claimant a 19% lower extremity 
impairment rating. Dr. Reichhardt did not assign Claimant a permanent impair-
ment rating for her right inguinal hernia or her annular tear at L5-S1. However, 
Dr. Reichhardt commented that, because Claimant’s hernia repair was performed 
over the hip area, it was appropriate to provide a permanent impairment rating 



based on hip range of motion limitations. In contrast, Dr. Henke testified that both 
the AMA Guides and the Level II accreditation course prohibit the rating physi-
cian from assigning an impairment rating for range of motion deficits  unless he 
has identified a specific disorder or lesion on the body part that is  rated. How-
ever, based on a review of the Impairment Rating Tips, Dr. Reichhardt properly 
exercised discretion in assigning Claimant a 19% upper extremity impairment rat-
ing because her right hernia repair occurred over the hip area. Moreover, Dr. 
Henke acknowledged that his opinion constituted a mere disagreement between 
doctors.

 15. Claimant has failed to prove that it is  more probably true than not 
that she suffered a functional impairment beyond the leg at the hip. Although Dr. 
Reichhardt remarked in his evaluation that Claimant’s  right hip exhibited tender-
ness over the tensor fascia, he did not document that the tenderness caused any 
functional limitations. Furthermore, Dr. Reichhardt determined that Claimant’s 
back condition was not related to her work for Employer and Claimant did not 
credibly mention any functional impairment to her hip area. The record thus does 
not contain persuasive evidence that the situs of Claimant’s functional impair-
ment extended beyond the leg to her hip.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation. §8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. §8-42-101, C.R.S. A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts  in a Workers' Com-
pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' Com-
pensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 



been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. When an insurer seeks to withdraw an admission of liability, it does 
not have the burden of demonstrating that the admission was improvident and 
the burden remains  on the claimant to demonstrate a compensable injury. Pace-
setter Corp. v. Collett, 33 P.3d 1230, 1232 (Colo. App. 2001); In re Fuller, W.C. 
No. 4-588-675 (ICAP, Sept. 1, 2006). For a claim to be compensable under the 
Act, a claimant has the burden of proving that she suffered a disability that was 
proximately caused by an injury arising out of and within the course and scope of 
employment. §8-41-301(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, 
Sept. 13, 2006). Proof of causation is a threshold requirement that an injured 
employee must establish by a preponderance of the evidence before any com-
pensation is awarded. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 
846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 
1998). The question of causation is generally one of fact for determination by the 
Judge. Faulkner, 12 P.3d at 846.

 5. As found, Claimant has  demonstrated by a preponderance of the 
evidence that she suffered a right inguinal hernia and hip injury during the course 
and scope of her employment with Employer in March 2008. Claimant credibly 
testified that her job duties involved unloading 30 to 40 pound boxes of frozen 
dough from a freezer. In March 2008 she returned home from work and discov-
ered a knot in her groin area while taking a shower. Medical records reflect that, 
on March 11, 2008 while Claimant was lifting boxes of frozen dough weighing be-
tween 20 and 40 pounds, she experienced a pull in her groin area. A subsequent 
examination by her personal gynecologist revealed that Claimant had suffered a 
right inguinal hernia. On April 15, 2008 Claimant underwent hernia repair surgery. 
The medical records reveal that Claimant continued to report right hip pain after 
her hernia surgery. At a DIME with Dr. Reichhardt, Claimant reported that she 
was experiencing pain in the groin area that extend into her hip. Dr. Reichhardt 
ultimately determined that Claimant was not entitled to a permanent impairment 
rating for her right inguinal hernia because no hernia defect was palpable. How-
ever, he assigned Claimant a 19% lower extremity impairment rating based on 
hip range of motion limitations. Although there is some conflict between Claim-
ant’s testimony and the medical records regarding the date and mechanism of 
injury, the evidence reveals that Claimant suffered a hernia and hip injury while 
working for Employer in March 2008.

The DIME Opinion

 6. A DIME physician's  findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.” §8-
42-107(8)(b)(III), C.R.S.; Peregoy v. Industrial Claim Appeals Office, 87 P.3d 261, 



263 (Colo. App. 2004). The mere difference of medical opinion does not consti-
tute clear and convincing evidence to overcome the opinion of the DIME physi-
cian. Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 
(ICAP, July 19, 2004); see Shultz  v. Anheuser Busch, Inc., W.C. No. 4-380-560 
(ICAP, Nov. 17, 2000). However, the increased burden of proof required by DIME 
procedures is only applicable to non-scheduled impairments and is inapplicable 
to scheduled injuries. In Re Maestas, W.C. No. 4-662-369 (ICAP, June 5, 2007); 
see §8-42-107(8), C.R.S., Delaney, 30 P.3d at 693. Because Dr. Reichhardt as-
signed Claimant a 19% lower extremity impairment rating, his opinion is not enti-
tled to increased deference.

 7. As found, Respondent has failed to establish by a preponderance 
of the evidence that Dr. Reichhardt erroneously assigned Claimant a 19% lower 
extremity impairment rating. Dr. Reichhardt did not assign Claimant a permanent 
impairment rating for her right inguinal hernia or her annular tear at L5-S1. How-
ever, Dr. Reichhardt commented that, because Claimant’s hernia repair was per-
formed over the hip area, it was appropriate to provide a permanent impairment 
rating based on hip range of motion limitations. In contrast, Dr. Henke testified 
that both the AMA Guides and the Level II accreditation course prohibit the rating 
physician from assigning an impairment rating for range of motion deficits  unless 
he has identified a specific disorder or lesion on the body part that is rated. How-
ever, based on a review of the Impairment Rating Tips, Dr. Reichhardt properly 
exercised discretion in assigning Claimant a 19% upper extremity impairment rat-
ing because her right hernia repair occurred over the hip area. Moreover, Dr. 
Henke acknowledged that his opinion constituted a mere disagreement between 
doctors.

Whole Person Conversion

 8. Section 8-42-107(1)(a), C.R.S. limits  medical impairment benefits  to 
those provided in §8-42-107(2), C.R.S. when a claimant’s injury is one enumer-
ated in the schedule of impairments. The schedule includes the loss of the leg at 
the hip. See §8-42-107(2)(w), C.R.S. When an injury results in a permanent 
medical impairment not set forth on a schedule of impairments, an employee is 
entitled to medical impairment benefits paid as  a whole person. See §8-42-
107(8)(c), C.R.S.

 9. In resolving whether a claimant has sustained a scheduled impair-
ment, the Judge must determine the situs of a claimant’s  “functional impairment.” 
Velasquez v. UPS, W.C. No. 4-573-459 (ICAP, Apr. 13, 2006). The situs  of the 
functional impairment is not necessarily the site of the injury. Id. Pain and discom-
fort that limit a claimant’s ability to use a portion of the body is considered func-
tional impairment for purposes  of determining whether an injury is off the sched-
ule of impairments. Eidy v. Pioneer Freightways, W.C. No. 4-291-940 (ICAP, Aug. 
4, 1998).



 10. As found, Claimant has failed to prove by a preponderance of the 
evidence that she suffered a functional impairment beyond the leg at the hip. Al-
though Dr. Reichhardt remarked in his evaluation that Claimant’s right hip exhib-
ited tenderness over the tensor fascia, he did not document that the tenderness 
caused any functional limitations. Furthermore, Dr. Reichhardt determined that 
Claimant’s back condition was not related to her work for Employer and Claimant 
did not credibly mention any functional impairment to her hip area. The record 
thus does not contain persuasive evidence that the situs of Claimant’s  functional 
impairment extended beyond the leg to her hip.

 
ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

1. Claimant suffered a right inguinal hernia and hip injury during the 
course and scope of her employment with Employer in March 2008.

2. Claimant is entitled to a 19% lower extremity impairment rating for 
hip range of motion limitations.

3. Any issues not resolved in this Order are reserved for future deter-
mination.

DATED: September 14, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-758-501

ISSUE

The issue of what is  Claimant’s  average weekly wage (AWW) was raised 
for consideration at hearing. 

FINDINGS OF FACT

Having considered the evidence presented at hearing, the following Find-
ings of Fact are entered.

1. Claimant is a credible witness and his testimony is  persuasive and 
consistent with the wage records in the case.



2. This  is an admitted injury of September 17, 2007, occurring while 
Claimant was in the course and scope of employment with the Employer.

3. A General Admission of Liability was filed in this matter on July 23, 
2009, acknowledging that Claimant was not at maximum medical improvement.

4. The General Admission of Liability was based, in part, on the Divi-
sion Independent Medical Evaluation of May 21, 2009, performed by Dr. 
Shemesh.

5. By the General Admission of Liability Employer admits $506.17 as 
Claimant’s AWW. Claimant disputes this. 

6. Testimonial evidence was taken from Claimant and documentary 
evidence was presented concerning Claimant’s AWW. 

7. The evidence established a variety of ways to calculate Claimant’s 
AWW, and supported an AWW ranging between the admitted AWW of $506.17 
and $617.50.

8. The evidence established that Claimant worked for employer as a 
heavy equipment operator. He began work with the employer in June 2007. At 
the commencement of his  employment he earned $6.85 per hour. His wages in-
creased over time. He was promoted to foreman and Claimant’s wages in-
creased to $13.00 an hour. He was a foreman at the time of his injury.

9. During the time he was a foreman, he worked forty-five hours per 
week, averaging five hours of overtime every week. Claimant was paid overtime 
at the rate of time and a half, or $19.50 per hour, for five hours per week. 

10. The ALJ determines that the most equitable way to establish AWW 
is to rely on his earnings during the twelve week period prior to his injury. 

11. Based on the ALJ’s review of the evidence, and the arguments pre-
sented at hearing the ALJ, finds, as  fact, that Claimant’s AWW should be deter-
mined by averaging the wages  earned during the twelve week period preceding 
his work injury of September 17, 2007, or $559.26. This  AWW of $569.26 will 
avoid manifest injustice.

12. All other issues are reserved at this time, as a matter of fact.

CONCLUSIONS OF LAW

Having entered the foregoing Finding of Fact, the following Conclusions of 
Law are entered.



1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. Section 8-42-101, C.R.S. A preponderance of the evidence is  that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer. Section 8-
43-201, C.R.S. A Workers’ Compensation case is decided on its merits. Section 
8-43-201, C.R.S.

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

3. Section 8-42-105(1), C.R.S. 2008, provides that a Claimant’s tem-
porary disability rate is sixty-six and two-thirds percent of the Claimant’s average 
weekly wage.

 
4. Section 8-42-102(3), affords the ALJ discretionary authority to use 

an alternative method to calculate the AWW where “manifest injustice” would re-
sult by calculating the Claimant’s AWW under Section 8-42-102(3). Coates, Reid 
& Waldron v. Vigil, 856 P.2d 850 (Colo. 1993); Broadmoor Hotel v. Industrial 
Claim Appeals Office, 939 P.2d 460 (Colo. App. 1996); Campbell v. IBM Corpora-
tion, 867 P.2d 77 (Colo. App. 1993); Pizza Hut v. Industrial Claim Appeals Office, 
18 P.3d 867 (Colo. App. 2001).

5. Claimant’s AWW is based upon his wages at the time of injury. Sec-
tion 8-42-102(2), C.R.S. The objective of a wage calculation is to arrive at a fair 
approximation of the Claimant’s wage loss determined from the employee’s wage 
at the time of injury. Section 8-42-102(3), C.R.S. (1992 Cum. Supp); Campbell v. 
IBM Corporation, supra; see Williams Brother, Incorporated v. Grimm, 88 Colo. 
416, 197 P.1003 (1931); Vigil v. Industrial Claim Appeals Office, 841 P.2d 335 
(Colo. App. 1992).

 
6. Claimant has established by preponderance of the evidence that 

his average weekly wage is  $569.26. See Section 8-42-102(3), C.R.S. His TTD 
rate is $379.13.

ORDER

It is, therefore, ordered that:



1. Claimant has established that his average weekly wage is  $569.26. 
His temporary disability benefits, if any, shall be based on this AWW.

2. Any issues  not determined in this  decision are reserved for future 
determination.

DATED: September 15, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-667-696

ISSUES

 The initial issue for determination is  whether the claim is closed by Section 
8-43-203(2)(b)(II), C.R.S., or waiver. If the claim is not closed, there are addi-
tional issues of permanent total disability benefits or permanent partial disability 
benefits to be determined

FINDINGS OF FACT

1. Claimant was injured in a compensable accident on November 1, 2005. The in-
jury was primarily to Claimant’s left shoulder. Claimant was undergoing treatment at that 
time for her right shoulder for a previous injury. This November 1, 2005, accident did not 
result in any aggravation to her pre-existing right shoulder condition. 
2. Claimant’s treating physicians placed her at maximum medical improvement on 
August 10, 2006, and rated her impairment. Claimant requested a Division independent 
medical examination (DIME). Dr. Kathy McCranie, the DIME physician, in her report of 
January 4, 2007, agreed that Claimant was at maximum medical improvement and 
rated Claimant’s impairment at seven percent of the left upper extremity. 
3. Respondent filed a Final Admission of Liability (FAL) on January 29, 2007. Re-
spondent admitted liability for permanent partial disability benefits based upon an im-
pairment of seven percent of the arm at the shoulder. After “Permanent Total Disability 
(PTD)” the FAL indicated “-0-“. 
4. Claimant objected to the FAL on February 7, 2007, and filed an Application for 
Hearing. The issue endorsed for hearing was compensability of the right shoulder and 
medical benefits. Permanent partial disability benefits and permanent total disability 
benefits were not endorsed for hearing. The matter was set for hearing. The Application 
for Hearing was withdrawn before any hearing was held. 



5. As a result of this compensable injury, Claimant is restricted from lifting more than 
ten pounds with her left arm. Claimant is to avoid repetitive reaching overhead. Claim-
ant has similar restrictions with her right arm. 
6. Claimant was unable to continue to perform the duties of her employment with 
Employer with those restrictions. There were no other positions with Employer available 
to Claimant within her restrictions. Claimant elected to take retired. 
7. Lawrence Montoya performed a vocational evaluation. His evaluation was based 
on the restrictions given by Claimant’s physicians. His opinions are credible and per-
suasive. 
8. Claimant is capable of obtaining and performing work as a scheduler, assignment 
clerk, traffic clerk, booking clerk, information clerk, personnel clerk, expediter, credit ref-
erence clerk, collection clerk, maintenance clerk, reservation clerk, and calendar control 
clerk. Claimant is capable of earning a wage. 

CONCLUSIONS OF LAW

Claimant has waived her right to go forward on issues that were ripe for 
hearing but not raised at the time she filed the February 7, 2007, Application for 
Hearing. Claimant did not raise the issue of permanency on her February 2007 
Application. Section 8-43-203(2)(b)(II), C.R.S., provides that a case will auto-
matically close as to the issues admitted in a Final Admission if the claimant does 
not, within thirty days after the date of the Final Admission, contest the final ad-
mission in writing and request a hearing on any disputed issue that is  ripe for 
hearing. In Dyrkopp v. Industrial Claim Appeals Office, 30 P. 3d 821 (Colo. App. 
2001), the court held that an admission for permanent partial disability benefits 
constitutes an implicit denial of liability for permanent total disability benefits be-
cause both types of benefits “compensate for a claimant’s permanent loss of 
earning capacity.” Respondent admitted liability for PPD benefits  in the January 
29, 2007, FAL and denied liability for permanent total disability benefits. In the 
February 2007 application, Claimant was not challenging MMI or permanent dis-
ability benefits and therefore those issues are closed. Once closed by operation 
of the statute, the issues  resolved by the FAL are not subject to further litigation 
unless they are reopened pursuant to Section 8-43-303, C.R.S. Berg v. Indus. 
Claim Appeals Office, 128 P. 3d 270 (Colo.App. 2005). The claim for permanent 
disability benefits  was closed. Claimant cannot litigate permanent disability bene-
fits absent a petition to reopen. 

ORDER

 It is therefore ordered that Claimant’s request for additional permanent 
partial or permanent total disability benefits is denied. 

DATED: September 14, 2009

Bruce C. Friend, Judge
Office of Administrative Courts



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-680-635

ISSUES

 The issues determined herein are claimant’s petition to reopen and medi-
cal benefits.

FINDINGS OF FACT

1. Claimant was working for Employer as  a certified nurse’s assistant 
at the time of her initial injury on November 8, 2005. On that date, she slipped on 
a spill on the floor and injured her left knee. Claimant was initially seen by Dr. 
Ferstenberg and Dr. Daniel Olson at CCOM. Dr. Olson was designated as the 
authorized treating physician by the insurer.

2. When conservative treatment, including physical therapy, did not 
correct her condition, Claimant was referred to Dr. David Walden. Dr. Lindberg 
recommended against any surgery. Dr. Roth recommended a second opinion. Dr. 
Weinstein recommended arthroscopic surgery.

3. On February 9, 2007, Dr. Walden performed surgery for a left patel-
lar realignment with a Fulkerson osteotomy. On August 24, 2007, claimant un-
derwent surgery to remove the hardware from the first surgery.

4. Dr. Olson determined that claimant was at MMI on September 21, 
2007. He rated her impairment as 13% of the lower extremity. At that time, claim-
ant still had left knee pain, but her knee did not “give out.” Dr. Olson did not im-
pose any restrictions and did not prescribe any post-MMI medical care.
 

5. On January 4, 2008, Dr. Timothy Sandell performed a Division In-
dependent Medical Examination (“DIME”). Dr. Sandell agreed that claimant was 
at MMI on September 21, 2007. He determined permanent impairment of 25% of 
the lower extremity. Claimant reported to Dr. Sandell that the left knee will “give 
out” on a daily basis. 

6. On January 16, 2008, claimant returned to Dr. Olson, complaining 
of pain and numbness in the knee. At that time Dr. Olson advised Claimant “to 
continue to avoid kneeling and squatting when able.” 

7. On February 29, 2008, Dr. Olson reexamined claimant and pre-
scribed Ibuprofen and an occasional Vicodin for pain. 



8. On May 6, 2008, Dr. Olson referred Claimant to Dr. Walden to see if 
cartilage transfer would be of any benefit. Dr. Olson continued to advise Claimant 
to avoid kneeling and squatting.

9. Dr. Olson saw Claimant on June 27, 2008 and on September 12, 
2008 to monitor the treatment that Claimant was receiving from Dr. Walden and 
his partner Dr. Timothy O’Brien. 

10. On approximately December 31, 2008, while walking in a straight 
line inside her home, Claimant’s kneecap dislocated or popped out medially for 
the first time. Claimant’s previous incidents  had involved the left knee giving out 
laterally. Claimant was carrying nothing at the time and was merely walking. 
When the knee subluxated medially a second time while she was picking up her 
two year old son, Claimant decided to see Dr. Olson.

11. Claimant testified that her left knee has dislocated or popped out 
medially a total of about nine or ten times. On most of these occasions, she was 
simply walking when it dislocated. On one occasion she simply was stretching 
her leg. After it happens, her knee is sore for a few days  

12. On January 13, 2009, Dr. Olson reexamined Claimant, who re-
ported “Two weeks ago, she was lifting her 2-year old son when she felt her left 
kneecap subluxate medially over her bone.” Dr. Olson recommended that Claim-
ant be seen by Dr. Walden or Dr. O’Brien for a surgical evaluation.

13. On January 27, 2009, the insurer denied Dr. Olson’s requested sur-
gical evaluation.

14. In his February 19, 2009, response to a written inquiry, Dr. Olson 
agreed that Claimant’s current medical problems with her left knee were a natural 
development or aggravation of her original work injury. Dr. Olson stated that pa-
tellar subluxation has been the main focus of her knee problems and that this 
was the same problem she has been seen for in the past. 

15. Claimant filed her Petition to Reopen on February 26, 2009.

16. On July 16, 2009, Dr. Hendrick Arnold performed an independent 
medical examination (“IME”). Dr. Arnold concluded that claimant suffered only a 
left knee sprain as a result of the work injury and that all of her surgeries were 
related to congenital malalignment of her patella. Dr. Arnold concluded that the 
cause of her kneecap subluxation/dislocation is the congenital quadriceps 
mechanism mal-alignment and the subsequent surgery displacing her mecha-
nism medially, causing medial subluxation/dislocation. 



17. Claimant was credible in her testimony that the first time that her 
kneecap dislocated medially was in December 2008. Claimant was credible in 
describing the circumstances of that and subsequent medial dislocations. 

18. Claimant has proven by a preponderance of the evidence that she 
suffered a change of condition as a natural consequence of her admitted No-
vember 8, 2005, left knee injury and she did not suffer the change of condition 
due to an intervening non-industrial injury. Even Dr. Arnold admitted that the pa-
tellar subluxation medially is due at least in part to the authorized surgery for the 
work injury. Claimant is credible that the initial medial subluxation occurred when 
she was simply walking. The knee has subsequently subluxated numerous times. 
She clearly has suffered a change of condition since the September 21, 2007, 
determination of MMI.

19. Claimant has proven by a preponderance of the evidence that the 
requested surgical consultation is reasonably necessary to cure and relieve 
Claimant from the effects of the November 8, 2005 compensable injury. 

20. Claimant has proven by a preponderance of the evidence that the 
prescription for Vicodin issued by Dr. Olson is  reasonably necessary to cure and 
relieve Claimant from the effects of the November 8, 2005 compensable injury. 

CONCLUSIONS OF LAW

1. Section 8-43-303(1), C.R.S., provides that an award may be re-
opened on the ground of, inter alia, change in condition. See Ward v. Ward, 928 
P.2d 739 (Colo. App. 1996) (noting that change in condition has been construed 
to mean a change in the physical condition of an injured worker). Reopening is 
appropriate when the degree of permanent disability has changed, or when addi-
tional medical or temporary disability benefits are warranted. Dorman v. B & W 
Construction Co., 765 P.2d 1033 (Colo. App. 1988). Claimant has the burden of 
proving these requirements, see Osborne v. Industrial Commission, 725 P.2d 63 
(Colo. App. 1986). Claimant must prove that her change of condition is the natu-
ral and proximate consequence of the industrial injury, without any contribution 
from another separate causative factor. -H- v. City of Colorado Springs, W.C. No. 
3-986-865 & 4-226-005 (ICAO, March 8, 2000). As found, claimant has proven by 
a preponderance of the evidence that she suffered a change of condition as a 
natural consequence of her admitted November 8, 2005, left knee injury and she 
did not suffer the change of condition due to an intervening non-industrial injury. 

2. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects of the injury. Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). As found, 
claimant has proven by a preponderance of the evidence that the requested sur-
gical consultation and the Vicodin prescription are reasonably necessary to cure 



and relieve Claimant from the effects of the November 8, 2005 compensable in-
jury. 

ORDER

 It is therefore ordered that:

1. Claimant’s petition to reopen based upon a change of condition is 
granted. 

2. The insurer shall pay for a surgical consultation with Dr. Walden or 
Dr. O’Brien, according to the Colorado fee schedule, as well as for the continued 
Vicodin prescriptions from authorized providers. 

3. All matters not determined herein are reserved for future determina-
tion.

DATED: September 15, 2009
  
Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-788-774

ISSUES

 The issues for determination are compensability, medical benefits, aver-
age weekly wage, temporary total disability benefits, and temporary partial dis-
ability benefits. 

FINDINGS OF FACT

1. Claimant was employed by Employer in March 2009. Claimant was originally 
hired by Employer’s predecessor three years ago.
2. On March 27, 2009, Claimant “punched out” of work and took an employee shut-
tle to the Landside parking lot where she had parked her car. At the parking lot, she 
stepped off the shuttle and slipped and fell in the parking lot. Claimant injured her left 
wrist. 
3. The Landside parking lot was owned and maintained by the City and County of 
Denver. The lot was available for the use of employees of the City and County of Den-
ver at Denver International Airport (DIA) and its contractors, including Employer. It was 
not available to the general public. The lot is shared with other employers who have 
employees at DIA. 
4. Claimant is not required to drive her car to work. If she does drive, she is not re-
quired to use the Landside parking lot. She may use a public pay lot. Claimant obtained 
a free parking pass for the Landside parking lot from the City and County of Denver by 



showing an identification badge that identified her as an employee of Employer working 
at DIA. Claimant was provided access to the employee parking lot only as a result of 
showing an identification badge from Employer to the City and County of Denver.
5. Free parking was an inducement Employer mentions to attract potential employ-
ees. Claimant's use of the Landside parking lot was contemplated by the contract of 
employment and is a normal incident of the employment. Claimant’s use of the Land-
side parking lot is not a substantial deviation from her employment. 
6. Claimant was initially treated at the emergency room at Exempla St. Joseph’s 
Hospital on March 28, 2009. Following the emergency treatment, Claimant was exam-
ined and treated at Kaiser Permanente on April 1, 2009. At that examination, her doctor, 
Edward C. Pino, M.D., took her off work. 
7. Claimant was off work due to the injury until May 10, 2009. On May 10, 2009, 
Claimant returned to work with restrictions of “wearing a splint.” 
8. Claimant was not permitted to work more than forty hours a week after returning 
to work until she was returned to work without restrictions on July 25, 2009. 
9. Claimant requested an average weekly wage (“AWW”) in the amount of 
$1,020.40 based on her pay from January 1, 2009, to March 27, 2009. That period of 
time is not a fair representation of her wages because it includes early January when 
there is more overtime work available than much of the rest of the year. Respondents 
requested an AWW based upon Claimant’s base salary of $11.60 an hour multiplied by 
forty hours a week. That is not a fair representation of her wages because it does not 
include overtime which Claimant does work at times during the year. 
10. Claimant earned “thirty-thousand something” in 2008. Overtime was included in 
that amount. 

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. 
2. A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer. Section 8-43-201, C.R.S. A Workers’ Compensation case is decided on its mer-
its. Section 8-43-201, C.R.S. 
3. The Judge’s factual findings concern only evidence that is dispositive of the is-
sues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000).
4. The evidence establishes that on March 27, 2009, Claimant “punched out” of 
work and took an employee shuttle to the “Landside” parking lot where she had parked 
her car. At the parking lot, she stepped off the shuttle and slipped and fell in the parking 
lot. Claimant injured her left wrist. The parking lot was owned and maintained by the 



City and County of Denver. It was available for the use of employees of the City and 
County of Denver at Denver International Airport (DIA) and its contractors, including 
Employer. It was not available to the general public. The lot is shared with other em-
ployers who have employees at DIA.
5. A claimant must prove that she sustained an injury while "performing service aris-
ing out of and in the course of employment." Section 8-41-301(1)(b), C.R.S. An injury 
happens in the "course of employment" if it occurs within the time and place limits of the 
employment, during an activity having some connection with the employee's job func-
tions. The time limits of the employment embrace a reasonable interval before and after 
official working hours. 2 Larson, Workmen's Compensation Law § 21.60(a) (2005); In-
dustrial Commission v. Hayden Coal Co., 113 Colo. 62, 155 P.2d 158 (1944). The "aris-
ing out of" element is narrower and requires a claimant to prove the injury had its "origin 
in an employee's work-related functions and is sufficiently related thereto to be consid-
ered part of the employee's service to the employer." Popovich v. Irlando, 811 P.2d 379, 
383 (Colo. 1991). However, the employee's activity need not constitute a strict duty of 
employment or confer a specific benefit on the employer if it is incident to the conditions 
under which the employee usually performs the job. City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985). Similarly, the course of employment test does not necessarily require 
that the claimant be engaged in work or on the clock if the claimant's activity is a normal 
incident of the employment and not a substantial deviation.
6. An injury of an employee in a parking lot shared by different employers is an in-
jury that occurs in the course and scope of employment. See Rodriguez v. Exempla 
Healthcare, Inc., W.C. No. 4-705-673, (ICAO, Apr. 30, 2008); Duron ex rel Padilla-
Roldan v. Image Projections, Inc., W.C. No. 4-579-973, (ICAO, June 30, 2005); Tyler v. 
Midwest Research Institute/NREL, W.C. No. 4-440-595, (ICAO, Oct. 18, 2001); Seltzer 
v. Foley’s Dep’t Store, W.C. No. 4-432-260, (ICAO, Sept. 21, 2000); Woodruff World 
Travel, Inc. v. Industrial Commission, 38 Colo. App. 92, 554 P.2d 705 (1976). Claimant 
suffered a compensable workers’ compensation injury on March 27, 2009.
7. Claimant received emergency care for this injury from Exempla. Kaiser Perma-
nente is an authorized provider in this claim. Insurer is liable for the costs of such care 
that was reasonably needed to cure and relieve from the effects of the injury. Section 8-
42-101(1), C.R.S. Insurer’s liability is limited to those amounts established by the Divi-
sion of Workers’ Compensation fee schedule. Section 8-42-101(3), C.R.S. To the extent 
that Claimant had to pay co-payments to Kaiser Permanente while the claim was under 
denial, insurer is liable to Claimant for her out-of-pocket expenses. 
8. A claimant’s temporary disability rate is sixty-six and two-thirds percent of the 
claimant’s average weekly wage. Section 8-42-105(1), C.R.S.,
9. Section 8-42-102(3), C.R.S., affords the Judge discretionary authority to use an 
alternative method to calculate the average weekly wage where “manifest injustice” 
would result by calculating the Claimant’s average weekly wage under Section 8-42-
102(3), C.R.S. Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993); Broadmoor 
Hotel v. Industrial Claim Appeals Office, 939 P.2d 460 (Colo.App. 1996); Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo.App. 1993); Pizza Hut v. Industrial Claim Appeals 
Office, 18 P.3d 867 (Colo.App. 2001).
10. Claimant’s AWW is based upon her wages at the time of injury. Section 8-42-
102(2), C.R.S. The objective of wage calculation is to arrive at a fair approximation of 



the Claimant’s wage loss determined from the employee’s wage at the time of injury. 
Section 8-42-102(3), C.R.S. Campbell v. IBM Corporation, supra; see Williams Brother, 
Incorporated v. Grimm, 88 Colo. 416, 197 P.1003 (1931); Vigil v. Industrial Claim Ap-
peals Office, 841 P.2d 335 (Colo.App. 1992).
11. Claimant was paid $11.69 per hour. She worked 40 hours per week with some 
overtime. Multiplying $11.69 by 40 would not result in a fair computation of Claimant’s 
average weekly wage because it does not include overtime. Claimant credibly testified 
that she earned “thirty thousand something” in 2008 which includes overtime. At 
$30,000.00 per year, she earned $576.92 per week. $576.92 is a fair determination of 
her average weekly wage based on the facts presented. Section 8-42-102(3), C.R.S. 
Temporary total disability benefits are payable at two-thirds of the average weekly wage. 
Claimant’s temporary total disability benefit rate is $384.62.
12. Claimant was temporarily and totally disabled from March 28, 2009, to May 9, 
2009. Insurer shall pay Claimant temporary total disability benefits for this period at a 
rate of $384.62per week. Section 8-42-105, C.R.S.
13. Claimant returned to work on modified duty on May 10, 2009, and continued to 
work modified duty until July 24, 2009. Employer did not offer Claimant the overtime that 
she had before the injury until after July 24, 2009. Claimant was temporarily partially 
disabled for this time. Employer shall pay Claimant two-thirds of the difference between 
$576.92 and her actual wages during this period of temporary partial disability. Section 
8-42-106, C.R.S. Determination of the rate of temporary partial disability benefits is re-
served. 

ORDER

It is, therefore, ordered that:

1. The claim is compensable. 
2. Insurer is liable for the medical care Claimant receives from authorized providers 
that is reasonably necessary to cure and relieve Claimant from the affects of her indus-
trial injury. Insurer is liable for the medical care Claimant received for her left arm at Ex-
empla St. Joseph’s Hospital and at Kaiser Permanente. 
3. Claimant’s average weekly wage is $576.92. 
4. Insurer shall pay Claimant temporary total disability benefits at the rate of 
$384.62 per week from March 28, 2009, to May 9, 2009.
5. Insurer shall pay Claimant temporary partial disability benefits from May 10, 
2009, to July 24, 2009.
6. Insurer shall pay to Claimant interest at the rate of 8% per year on all amounts of 
compensation not paid when due. 
7. Any issues not determined are reserved for future determination.

DATED: September 15, 2009

Bruce C. Friend, Judge
Office of Administrative Courts



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-772-991

ISSUES

 The issues raised for consideration at hearing are, as follows:

1. Whether Claimant suffered a work related injury on August 10, 2008; 
2. Whether Claimant is entitled to medical benefits;
3. What is Claimant’s average weekly wage (AWW); and
4. Whether Claimant is entitled to temporary total disability benefits (TTD).

STIPULATION

The parties stipulated to an AWW of $483.73. The parties further stipu-
lated that, should the claim be found compensable, the claimant is entitled to 
TTD benefits from October 21, 2008 and continuing until terminated by law.

FINDINGS OF FACT

 Having considered the evidence presented at hearing, and the depositions 
of Dr. Donner and Dr. Wunder submitted as evidence, the following Findings of 
Fact are entered.

1. Claimant worked as an allergy technician for the Employer since 
September 2006. Her job involved testing patients for allergies, administering 
shots and preparing serums.

2. Claimant alleges that she sustained an injury to her cervical spine 
while moving a refrigerator into the Employer’s clinic on Sunday, August 10, 
2008.

3. In June 2008, Claimant and her immediate supervisor, Brown, dis-
cussed the clinic’s need for a larger refrigerator. Claimant, who was preparing to 
move from her private residence, offered to sell her refrigerator to the clinic. On 
June 23, 2008 the clinic purchased Claimant’s refrigerator for $200.

4. On different occasions Mr. Brown made arrangements with Claim-
ant to move the refrigerator on a weekend using the Claimant’s pickup. The ar-
rangements proved unsuccessful, primarily because the Claimant’s pickup was 
unavailable at the prearranged times. Mr. Brown also offered to help move the 
refrigerator over the lunch hours, but Claimant did not have her truck available to 
make the move.

5. Claimant’s testimony that she was  ordered to get the refrigerator 
into the clinic by her supervisor was found to be less credible and persuasive 



than the testimony of her supervisor, Mr. Brown, that Claimant was not ordered to 
bring the refrigerator into the clinic herself.

6. Claimant eventually took it upon herself to move the refrigerator to 
the clinic on Sunday night, August 10, 2008, at approximately 9:00 p.m., using 
her personal vehicle with the assistance of her daughter.

7. Claimant does not work weekends or evenings. Claimant was  not 
paid to move the refrigerator.

8. The clinic is not in the business of moving refrigerators and Claim-
ant was not hired to move the refrigerator. The activity was not done in connec-
tion with the contract of employment.

9. Claimant’s actions in bringing in the refrigerator at night on the 
weekend in her personal vehicle with the assistance of her daughter was not in 
the course and scope of her employment as an allergy technician.

10. Claimant had substantial preexisting problems and injuries to her 
neck, including multiple falls from horses, a 2005 motor vehicle accident, and a 
2006 cervical injury caused by a chiropractic manipulation. 

11. Claimant sought treatment for her neck quite regularly prior to the 
date of injury. The medical record references neck pain and hands going numb 
up to April 2008. Claimant continuously blamed her ongoing “numbness and tin-
gling dysesthesias” of both hands, neck pain, chronic headaches, back pain, 
breathing issues, immune changes, physical asymmetry, and metabolic changes 
on the May 2006 chiropractic injury for nearly 2 years after the event. Sometime 
between her treatment with Benjamin Galyardt, D.C. in April 2008 and the August 
10, 2008 incident, Claimant treated with a chiropractor in Denver whose name 
she could not remember.

12. Claimant’s co-workers, Egan and Brown, testified that Claimant of-
ten complained of neck pain prior to the refrigerator incident. Claimant also in-
formed them that she was receiving chiropractic treatment for her neck and, at 
one point, sustained an injury to her neck caused by a chiropractor.

13. Fredrick Scherr, M.D., an authorized treating physician, stated that 
the incident “was  probably not of a sufficient force or injury to create this type of 
herniation, especially with, according to the patient’s report, no evidence of pain 
or discomfort at the time of actually moving in the refrigerator, but pain the follow-
ing day.” 

14. Dr. Scherr referred the Claimant to Jeffrey Wunder, M.D. who even-
tually compared the films from a June 2007 cervical MRI with a September 2008 
MRI and found them to be essentially unchanged. Dr. Wunder, who testified by 



deposition, stated after reviewing the medical records from before and after the 
refrigerator incident, and after examining Claimant, that the Claimant’s  condition 
was preexisting and that the refrigerator incident did not worsen the underlying 
preexisting condition.

15. Dr. Wunder’s  opinion that Claimant’s condition is not work-related is 
more credible and persuasive than Dr. Donner’s opinion that the condition is re-
lated to the refrigerator moving incident.

16. In addition, Claimant’s medical records  reflect that during previous 
medical examinations prior to the incident, medical personnel mentioned Claim-
ant’s stress levels as a contributor to her pain in the neck area.

17. For example, less than four months before the incident Dr. Galyardt 
noted on April 24, 2008 that Claimant was “stressed all the time and frustrated.” 
On this  same date, Claimant reported that her neck was “crooked” and “swollen” 
and her hands were going numb. On June 14, 2007, Claimant complained of 
neck pain and headaches as well as stress. On June 21, 2007, her neck pain 
had “flared up” but she was finding ways to de-stress. On February 22, 2007, she 
complained of neck pain alongside “chronic pain—stress.” Dr. Galyardt, on his 
intake form of October 12, 2006, listed Claimant’s chief complaints as: (1) back/
spine; and (2) stress. On her last visit with Kena Venekamp, D.C. on June 1, 
2006, Claimant informed him that “she’d like to just let [her neck] relax” and that 
she was “very emotional/stressed about the finances and her Ex . . . and the bills 
were piling up.” 

18. These records are found to be more persuasive than Claimant’s 
testimony that her stress levels did not impact her physical condition.

19. The evidence further established that Claimant’s stress  level at the 
time of the alleged work injury was very high. For example, the Employer was on 
notice of approximately $25,000 in wage garnishments.

20. Claimant failed to establish that it is more likely than not that she 
sustained a compensable injury that arose out of and in the course of her em-
ployment on August 10, 2008.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ enters the following 
Conclusions of Law:

1.  The purpose of the “Workers’ Compensation Act of Colo-
rado” (Act) is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the neces-
sity of any litigation. Section 8-40-102(1), C.R.S. A claimant in a Workers’ Com-



pensation claim has the burden of providing entitlement to benefits by a prepon-
derance of the evidence. Section 8-42-101, C.R.S. A preponderance of the evi-
dence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 
P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts 
in a Workers’ Compensation case are not interpreted liberally in favor of either 
the rights  of the injured worker or the rights  of the employer. Section 8-43-201, 
C.R.S. A Workers’ Compensation case is decided on its merits. Section 8-43-201, 
C.R.S.

2. The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3.  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony 
and actions; the reasonableness or unreasonableness (probability or improbabil-
ity) of the testimony and actions; the motives of the witness; whether the testi-
mony has been contradicted; and bias, prejudice, or interest. See Prudential In-
surance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

4.  For a claim to be compensable, Claimant must show that, at 
the time of injury, she was “performing service arising out of and in the course of 
the employee’s employment.” Section 8-41-301(1)(b), C.R.S. An injury arises out 
of employment when it has its  origin in an employee’s work-related functions 
such that they are to be considered part of her service to the Employer in con-
nection with the contract of employment. The “course of employment” require-
ment is  satisfied when it is  shown that the injury occurred within the time and 
place limits of the employment relationship and during an activity that had some 
connection with the employee’s job-related functions. Popovich v. Irlando, 811 
P.2d 379 (Colo. 1991).

5.  For a claim to be compensable under the Act, a claimant has 
the burden of proving that she suffered a disability that was proximately caused 
by an injury arising out of and within the course and scope of employment. Sec-
tion 8-41-301(1)(c), C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 
2006). Proof of causation is  a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any compensation is 
awarded. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. 
App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998). The 
question of causation is generally one of fact for determination by the Judge. 
Faulkner, 12 P.3d 846.



6.  Claimant was acting outside the scope of her employment 
responsibilities. She was not hired, ordered, or paid to move the refrigerator and 
the clinic is  not in the business of moving refrigerators. At the time of the alleged 
injury, Claimant was not performing services under a contract of hire and during 
an activity that had some connection Claimant’s job-related functions.

7.  Although the alleged injury occurred at the Claimant’s typical 
place of employment, it occurred at a time that Claimant typically does not work. 
Thus, the ALJ finds that the injury did not occur within the time and place limits of 
the employment relationship.

8.  Additionally, the preponderance of the evidence fails to sup-
port Claimant’s allegation that she sustained an injury to her neck as a result of 
the refrigerator incident. Claimant had substantial preexisting cervical problems 
and complaints of bilateral arm and hand pain, numbness and tingling prior to the 
incident. She often complained of neck pain and sought chiropractic and medical 
care for her neck condition prior to the incident.

 
9.  The limited testing performed after the incident revealed no 

structural changes per Dr. Wunder’s review of the actual films  from before and 
after the incident. Dr. Scherr, who did not have the benefit of the prior records, 
did not believe that the refrigerator incident was of a sufficient force to cause the 
herniation shown on the MRI, especially given Claimant’s report that she had no 
pain or discomfort at the time. Dr. Wunder, the only physician to review Claim-
ant’s medical records predating the incident, felt that Claimant’s  cervical condition 
was preexisting and that the incident did not worsen her condition. Dr. Wunder 
was also concerned with Claimant’s atypical and non-physiologic symptoms and 
the lack of correlation between the MRI and the physical findings. 

10.  Dr. Donner did not have the benefit of reviewing Claimant’s 
previous medical records and was unaware that Claimant was complaining of bi-
lateral upper extremity dysesthesias only four months prior to the incident. He 
also was not aware that Claimant was complaining of episodes of numbness and 
weakness in her extremities dating back to October 2000 as  well as unusual 
headaches and stiffness in her neck. The ALJ finds Dr. Wunder’s  causation opin-
ion more credible and persuasive than Dr. Donner’s opinion.

ORDER

Based upon the foregoing findings of fact and conclusions of law, Claim-
ant’s request for workers’ compensation benefits is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED: September 15, 2009

Margot W. Jones



Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-796-464

ISSUES

 The issues determined herein are compensability and medical benefits.

FINDINGS OF FACT

1. Claimant had preexisting dental problems and had only five remaining lower 
teeth. One year ago, he had a root canal on tooth number 27. He had a partial plate that 
used tooth number 27 as an anchor.

2. On Monday, June 1, 2009, claimant traveled from his home in Alabama to the 
Pipefitter’s Union Hall in Pueblo, Colorado.

3. On Tuesday, June 2, 2009, claimant was hired in Colorado by Stone and Web-
ster, a Construction company with headquarters in Louisiana, to work on the Comanche 
3 Power Plant in Pueblo, Colorado. Claimant worked from June 2 through June 5, 2009.

4. On June 8, 2009, claimant returned to work at 6:00 a.m. He took a 25-minute 
break around 9:00 a.m. He then returned to work. At approximately 10:15 a.m., claimant 
walked to the worktable to get materials. He tripped over a grate, fell, and struck his 
mouth on the corner of the worktable, fracturing tooth number 27.

5. Claimant reported his injury to his employer. The safety officer took photographs 
of the accident scene and transported claimant to a dentist, Dr. Autobee, in Pueblo. Dr. 
Autobee pulled the remaining portion of tooth number 27 and gave claimant a prescrip-
tion for an antibiotic. The employer filled the prescription and gave the medication to 
claimant. Claimant subsequently received a bill from Stone River Pharmacy Solutions in 
the amount of $16.96.

6. The employer discussed with claimant that Dr. Autobee had not done a good job 
with the tooth and that the employer would be responsible for restoring the tooth.

7. Claimant returned to work until June 17, 2009, when the employer laid him off. 
Claimant requested copies of the June 8 photographs, but the employer referred him to 
Kimbra Allen, with FARA.



8. On July 6, 2009, Ms. Allen sent a letter to claimant informing him that his injury 
was not a compensable work injury. Ms. Allen informed claimant that his employer was 
actually the named employer and that the insurer was FARA. 

9. The respondents did not refer claimant to any dental provider for the additional 
dental treatment. In the second week of July 2009, claimant sought treatment from Dr. 
Crosby in Greenville, Alabama. Dr. Crosby pulled claimant’s remaining lower teeth and 
prepared a new half denture. Claimant paid Dr. Crosby $1,000 for these services. Dr. 
Crosby has planned to insert dental implants in January 2010, but claimant has not yet 
paid for these services.

10. Claimant has proven by a preponderance of the evidence that he suffered an ac-
cidental injury on June 8, 2009, arising out of and in the course of his employment. 
Claimant’s testimony is credible that he was injured while performing services for the 
employer. Although claimant initially was hired by Stone & Webster, he is credible that 
respondents have indicated that the actual employer is the named employer. Claimant 
had preexisting dental problems, but the injury aggravated his preexisting condition by 
fracturing the anchor tooth for his partial plate. These respondents are liable for the re-
sulting need for more extensive dental treatment.

11. Claimant has proven by a preponderance of the evidence that the treatment by 
Dr. Autobee was emergency in nature. His treatment and his prescription are authorized 
and reasonably necessary to cure or relieve the effects of the work injury. As found, the 
employer failed to refer claimant for additional reasonably necessary dental treatment to 
cure or relieve the effects of the work injury. Consequently, claimant was impliedly 
authorized to choose Dr. Crosby. The treatment by Dr. Crosby was authorized and rea-
sonably necessary to cure or relieve the effects of the work injury.

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered 
an injury arising out of and in the course of employment. Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001). If an industrial injury aggravates, accel-
erates, or combines with a preexisting condition so as  to produce disability and a 
need for treatment, the claim is compensable. H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990). Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought. Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997. Claimant must prove entitlement to benefits by a prepon-
derance of the evidence. The facts in a workers’ compensation case are not in-
terpreted liberally in favor of either claimant or respondents. Section 8-43-201, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). As found, claimant has 



proven by a preponderance of the evidence that he suffered an accidental injury 
on June 8, 2009, arising out of and in the course of his employment.

2. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects of the injury. Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). The respon-
dents are only liable for authorized or emergency medical treatment. See § 8-42-
101(1), C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 
228 (1973). Under § 8-43-404(5), C.R.S., the respondents are afforded the right, 
in the first instance, to select a physician to treat the industrial injury. Once the 
respondents have exercised their right to select the treating physician the claim-
ant may not change physicians without permission from the insurer or an ALJ. 
See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 
1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 
Furthermore, the claimant's need for emergency treatment does not affect the 
respondents' designation of the authorized treating physician for all non-
emergency treatment. Sims v. Industrial Claim Appeals Office, supra. A physician 
may become authorized to treat the claimant as a result of a referral from a pre-
viously authorized treating physician. The referral must be made in the "normal 
progression of authorized treatment." Greager v. Industrial Commission, 701 P.2d 
168 (Colo. App. 1985). If the employer fails  to authorize a physician upon claim-
ant’s report of need for treatment, claimant is impliedly authorized to choose her 
own authorized treating physician. Greager, supra. As found, the treatment by Dr. 
Autobee was emergency in nature. His treatment and his prescription are author-
ized and reasonably necessary. As found, the employer failed to refer claimant 
for additional reasonably necessary dental treatment to cure or relieve the effects 
of the work injury. Consequently, claimant was impliedly authorized to choose Dr. 
Crosby. The treatment by Dr. Crosby was authorized and reasonably necessary 
to cure or relieve the effects of the work injury.

ORDER

 It is therefore ordered that:

1. The insurer shall pay all of claimant’s reasonably necessary medi-
cal treatment by authorized providers for the work injury, including the bills  from 
Stone River Pharmacy Solutions and reimbursing claimant in the amount of 
$1,000 for out-of-pocket expenditures.

2. All matters not determined herein are reserved for future determina-
tion.

DATED: September 17, 2009  

Martin D. Stuber
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-499-071

ISSUES

 The following issues were raised for consideration at hearing:

1. Whether Claimant’s Petition to Reopen based on a worsened condition should be 
granted;
2. Whether Claimant is entitled to medical benefits, including treatment for narcotic 
drug addition; 
3. If the Petition to Reopen is granted, whether Claimant is entitled to temporary 
disability benefits from the date of reopening and continuing; and
4. Whether Respondents are entitled to offsets.

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Find-
ings of Fact are entered.

 1. Claimant was born on June 17, 1980. When she was twenty years 
old, on April 6, 2001, Claimant suffered a compensable injury to her right upper 
extremity. That injury was subsequently diagnosed as right ulnar neuropathy and 
Complex Regional Pain Syndrome (CRPS). Claimant was treated by numerous 
physicians, underwent surgical procedures including implantation of a spinal cord 
stimulator, and, on August 26, 2005, Claimant was declared by her then treating 
physician, Dr. Nelson, to be at maximum medical improvement (MMI). 

 2. Claimant received a 13% whole person impairment rating, and Re-
spondents initially filed a final admission consistent with said rating on December 
9, 2005. Amended or corrected final admissions were subsequently filed to prop-
erly state the amount of permanent partial disability benefits, the last of which is 
dated April 24, 2006. There was no objection to the final admission, and PPD 
benefits totaling $52,655.15 were paid to Claimant per the admission. Respon-
dents also admitted for maintenance medical benefits  that were reasonably nec-
essary and related to the injury.

 3. On November 9, 2006, Claimant petitioned to reopen her claim 
based on a letter report from Dr. John Tyler, dated October 16, 2006. Until the 
current proceeding that commenced on February 3, 2009, Claimant’s Petition to 
Reopen filed in 2006 had not been litigated or adjudicated. The November 9, 
2006, Petition to Reopen was filed by attorney J. No application for hearing was 
filed. Subsequently, Claimant’s representation in this matter was assumed by S, 
Esq. and a second Petition to Reopen was filed on September 5, 2008. Attorney 
S appeared in this  matter arguing that the November 9, 2006, Petition to Reopen 
was timely filed and should be adjudicated in this matter. The ALJ finds that the 



November 9, 2006, Petition to Reopen was timely filed and remains available for 
determination and is decided by this order.

 
 4. Subsequent to this matter being closed by Final Admission of Liabil-
ity, Claimant underwent a series  of surgeries for this  compensable injury and in 
connection with those surgical interventions and additional treatment, Claimant 
has been prescribed analgesic narcotic pain medication to relieve the pain that 
Claimant has experienced as  a direct result of her work injury, her CRPS, and 
various treatments for her work injury, including, but not limited to, multiple surgi-
cal procedures. 

 5. Claimant established by preponderance of the evidence that sub-
sequent to the Final Admission of Liability that was filed in this matter, Claimant’s 
condition worsened necessitating active treatment including implantation and re-
moval, as well as reimplantation, of nerve stimulators. 

 6. It is found that as a direct result of the narcotic medication pre-
scribed for Claimant, Claimant developed a narcotic dependency and subse-
quently a narcotic addiction that has worsened over time and for which addiction 
Claimant now requires and should be awarded medical treatment in this com-
pensable workers’ compensation claim. 

 7. Dr. John Tyler testified at hearing. He also authored a letter dated 
October 16, 2006, that accompanied Claimant’s  Petition to Reopen. Dr. Tyler’s 
opinions in this matter are found to be persuasive, credible, and more reliable 
than the opinions offered by Dr. John Sacha, Respondents’ forensic witness. 

 8. Dr. Tyler’s assessment of Claimant’s  work related injury, pain result-
ing from the injury, Claimant’s need for medication to relieve the pain from the 
injury, as well as Claimant’s progressively worsened addiction and drug seeking 
secondary to the addiction are likewise found to be credible and persuasive. Dr. 
Tyler has strongly recommended that Claimant be provided with addiction treat-
ment commencing with a thirty day, or longer, inpatient program. The ALJ finds 
that Dr. Tyler’s recommendation for that treatment is reasonable and that Re-
spondents are ordered to provide that treatment for Claimant. 

 9. On February 3, 2009, Claimant testified in direct testimony and es-
tablished a prima facie entitlement to reopening her claim. On cross-examination 
Respondents’ counsel inquired of numerous instances in which Claimant en-
gaged in drug seeking behavior as Claimant’s  addiction developed and wors-
ened. Respondents counsel’s questions were met with Claimant’s denials  and 
her allegations that the records were incorrect insofar as the records suggested 
that Claimant did in fact engage in repeated serious and numerous successful 
efforts to obtain and improperly use narcotic medication as a result of her addic-
tion.



 10. When hearing commenced on June 15, 2009, Claimant testified in 
redirect testimony that her prior testimony on cross-examination given on Febru-
ary 3, 2009, was untruthful. Claimant admitted that she had engaged in all of the 
conduct inquired about by Respondents’ counsel. Claimant further testified that 
she acknowledged that she has a serious drug addiction that required treatment. 
When asked why she gave untruthful testimony about her prior conduct during 
the hearing that was held on February 3, 2009, Claimant testified on June 15, 
2009, that she was  embarrassed about and humiliated by the factual history con-
cerning her drug seeking behavior and addiction and she disliked Respondents’ 
counsel and elected to argue with him. 

 11. The ALJ does not condone Claimant’s false testimony on cross-
examination. The ALJ’s job is to assess the credibility of witnesses. The ALJ con-
cludes that based on the totality of Claimant’s testimony as well as the testimony 
of Dr. Tyler, that Claimant is  persuasive and credible with regard to the material 
issues of fact to be decided in this proceeding. 

 12. Respondents argue that Claimant’s untruthful testimony on cross-
examination, in combination with instances prior to her injury which Respondents 
allege evidence a predisposition to drug addiction, should cause the ALJ to con-
clude that Claimant will not be responsive to drug treatment and does not de-
serve the treatment because her condition is  not work related. However, the ALJ 
does not reach that conclusion. The ALJ finds that Claimant’s  pre-work injury ac-
tivities do not allow the ALJ to conclude that Claimant was a drug addict before 
the work injury. And, Claimant’s  denial of her drug seeking activities  on cross-
examination does not lend support for the conclusion that Claimant is not a can-
didate for drug treatment or that her testimony should be regarded as not credi-
ble. 

 13. For a period of approximately one year prior to the commencement 
of hearing in this matter, Claimant has attended outpatient treatment for drug 
addiction/chemical dependency and successfully completed that program. During 
the course of the program, she tested positive for cocaine one time, but other-
wise, benefited from the program, and as noted above, successfully completed 
that treatment. 

 14. Claimant testified on June 15, 2009, that she fully understands that 
she is not finished with treatment for her drug addiction. She thinks about using 
constantly and knows that she has to undergo additional treatment prior to reach-
ing MMI in connection with her narcotic addiction. 

 15. Respondents offered the testimony of Dr. John Sacha, MD, at the 
proceedings that were held on June 15, 2009, in defense of Claimant’s Petition to 
Reopen. Dr. Sacha testified that he has expertise with regard to issues of medi-
cal legal causation and that he teaches the Level II program for the Division of 
Workers’ Compensation on the topic of medical causation in workers’ compensa-



tion claims. Dr. Sacha testified that Claimant’s drug addiction is  not related to her 
work injury or the treatment that Claimant received for her injury because, ac-
cording to Dr. Sacha, Claimant’s personality and early childhood demonstrate 
that Claimant was predisposed to becoming a drug addict. Based on that predis-
position, Dr. Sacha opined that, there was no causal relationship established be-
tween Claimant’s injury and her treatment for the injury, including prescription 
narcotics that increased in quantity and strength in an effort to address the pain 
that Claimant experienced as a result of Claimant’s work injury. 

 16. It is found that Dr. Sacha is less credible than Dr. Tyler. It is further 
found that Dr. Sacha analysis of Claimant’s medical records pertaining to Claim-
ant’s childhood and young adulthood alleged use of alcohol, marijuana, and co-
caine was not persuasive. 

 17. Dr. Tyler was called on rebuttal and expressed the opinion that Dr. 
Sacha’s denial of treatment recommendations for Claimant is professionally un-
acceptable. Dr. Tyler’s testimony is reasonable and persuasive. Dr. Tyler reiter-
ated his  opinion that Claimant is not at MMI, consistent with his letter of October 
16, 2006. Dr. Tyler credibly opined that Claimant developed a significant drug 
addiction, secondary to prescription medications  that Claimant was provided to 
treat her work injury and that Claimant requires additional drug addiction treat-
ment starting with an inpatient treatment program of at least thirty days duration. 
The ALJ finds Dr. Tyler’s recommendations and conclusions to be persuasive. 

 18. Claimant has continued to treat for her work injuries subsequent to 
the Final Admission of Liability that was filed in 2005. Respondents have pro-
vided Claimant with continued maintenance medical care for her work injury. The 
ALJ finds and concludes that medical care must include treatment for Claimant’s 
work injury treatment related drug addiction. 

 19. As a result of the inpatient treatment program that Respondents are 
liable to provide Claimant, Claimant is disabled from her usual employment and 
is  therefore entitled to TTD. On November 9, 2006, Claimant petitioned to reopen 
claim based on a letter/ report from Dr. John Tyler dated October 16, 2006. 
Claimant filed a second petition to reopen claim on September 5, 2008, incorpo-
rating the earlier petition and claiming that the matter should be reopened be-
cause of change in medical condition, error and mistake. At the initial hearing on 
Claimant’s Petition to Reopen on February 3, 2009, the Court ruled that the Peti-
tion to Reopen to be considered is the November 9, 2006 Petition based on the 
Claimant’s worsened condition. 

CONCLUSIONS OF LAW

 Having entered the foregoing Findings  of Fact, the ALJ enters the follow-
ing Conclusions of Law.



1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 
to assure the quick and efficient delivery of disability and medical benefits to in-
jured workers at a reasonable cost to employers, without the necessity of any liti-
gation. Section 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim 
has the burden of providing entitlement to benefits by a preponderance of the 
evidence. Section 8-42-101, C.R.S. A preponderance of the evidence is  that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts in a 
Workers’ Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer. Section 8-43-201, 
C.R.S. A Workers’ Compensation case is decided on its merits. Section 8-43-201, 
C.R.S.

2. The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

4. The ALJ determined at the February 3, 2009, hearing in this matter 
that this matter would proceed to hearing on the Claimant’s November 9, 2006, 
Petition to Reopen based on a worsened condition. It is  found that the November 
9, 2006, Petition tolled the statute of limitation provided for under Section 8-43-
303(1), C.R.S. The ALJ relies  upon the Mascitelli v. Giuliano & Sons Coal Co., 
157 Colo. 240, 402 P.2d 192 (1965), to find that Claimant's  petition to reopen was 
not time barred and that the six-year period to reopen a claim is tolled on the 
date claimant files a petition to reopen. It is further found and concluded that 
Claimant’s filing of the application for hearing outside the six-year period pro-
vided by Section 8-43-303 does not require a determination that Claimant is pre-
cluded from meeting the statutory deadline. Federal Express v. Industrial Claims 
Appeals Office, 51 P.3d 1107 (2002).

5. Claimant contends  that she is entitled to TTD from the date of the 
Petition to Reopen and therefore an order should be entered finding that TTD 
commences from November 9, 2006 and continues until terminated by law. 
Claimant contention is premised on her assertion that she is not at MMI and re-
quires additional treatment for the work injury. 

https://demo.lawriter.net/find_case?cite=157%20Colo.%20240
https://demo.lawriter.net/find_case?cite=157%20Colo.%20240
https://demo.lawriter.net/find_case?cite=402%20P.2d%20192
https://demo.lawriter.net/find_case?cite=402%20P.2d%20192


6. It is found and concluded that Claimant is  entitled to TTD com-
mencing November 9, 2006 and continuing until terminated by law. Respondents 
are entitled to offset permanent partial disability payments totaling $52,655.15 
against TTD owed to Claimant. 

 7. Furthermore, the respondents are liable for medical treatment rea-
sonably necessary to cure or relieve the employee from the effects  of the injury. 
Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988). Accordingly, it is  concluded that Claimant requires continued medical 
treatment, including an inpatient drug treatment program of at least 30 days in 
length in order to treat her narcotic drug addiction.

ORDER

 It is therefore ordered that:

1. Claimant’s November 9, 2006, Petition to Reopen is granted.
2. Respondents shall be liable to Claimant for TTD commencing No-

vember 9, 2006, and continuing until terminated by law.

3. Respondents shall be liable for medical benefits to cure and relieve 
Claimant of the effects of the April 6, 2001, work injury. The medical benefits shall 
include an inpatient drug treatment program of at least 30 days in length. 

4. The insurer shall pay interest to claimant at the rate of 8% per an-
num on all amounts of compensation not paid when due.

5. Respondents shall be entitled to all appropriate offsets provided by law.
All matters not determined herein are reserved for future determination.

DATED: September 17, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-726-043

ISSUE UPON REMAND

¬ Did claimant prove by a preponderance of the evidence that she is entitled to 
permanent partial disability benefits based upon the determination of Thomas Fry, M.D., 
that claimant sustained permanent medical impairment of 30% of the upper extremity?

FINDINGS OF FACT



Based upon the evidence presented at hearing, the Judge enters the fol-
lowing findings of fact:

1. As found, Employer operates  an office cleaning business. Claimant 
worked as a custodian for employer. Claimant sustained an admitted injury to her 
right upper extremity while working for employer on February 4, 2007. Claimant 
became self-employed, doing business as Solis Cleaning Company on Septem-
ber 1st, 2007. The Judge found claimant’s  report of her symptoms lacks  credibility 
because she is prone to exaggerating her symptoms and complaints. 

2. The Judge found that claimant reached maximum medical im-
provement (MMI) on September 5, 2007, based upon the persuasive opinion of 
her authorized treating physician, Craig Anderson, M.D. Dr. Anderson also rated 
claimant’s permanent medical impairment at 10% of the upper extremity, based 
upon abnormal motion of the shoulder. 

3. As found, insurer filed a Final Admission of Liability (FAL) on Sep-
tember 19, 2007, admitting liability for permanent partial disability (PPD) benefits 
based upon Dr. Anderson’s 10% upper extremity injury.

4. Claimant requested an independent medical examination (DIME) 
through the Division of Workers’ Compensation. The division appointed Thomas 
Fry, M.D., the DIME physician. Dr. Fry examined claimant on January 21, 2008, 
and determined she sustained permanent medical impairment of 30% of the right 
upper extremity. Dr. Fry found no significant right shoulder or rotator cuff pathol-
ogy. Dr. Fry instead determined claimant’s upper extremity impairment based 
upon loss of sensory function and pain and loss of motor function of the lower 
trunk of the brachial plexus. 

5. Although Dr. Fry converted claimant’s  upper extremity rating to an 
18% whole person rating, there was no persuasive evidence showing it more 
probably true that the situs of the functional impairment is  above claimant’s arm 
measured at the shoulder. While Dr. Fry is  the DIME physician in this case, his 
determination of impairment of the upper extremity enjoys no special weight. 
Claimant instead must prove by a preponderance of credible evidence that she is 
entitled to PPD benefits based upon impairment of the upper extremity. 

6. The Judge finds it more probably true that Dr. Anderson’s determi-
nation of claimant’s impairment more likely represents her true impairment at the 
time of MMI. The Judge credits  Dr. Anderson’s testimony as  credible and persua-
sive in finding the following: The EMG studies  performed by Physiatrist Barry A. 
Ogin, M.D., on May 1, 2007, ruled out any injury to the brachial plexus of claim-
ant’s right upper extremity. As  found, Dr. Anderson repeatedly performed clinical 
testing for signs of a brachial plexus injury, all of which were negative during the 
course of treatment through MMI. The Judge finds  it more probably true that any 
injury to the nerves of the brachial plexus of claimant’s right upper extremity oc-
curred after Dr. Anderson placed claimant at MMI. There was no persuasive evi-
dence otherwise showing that an injury to the brachial plexus  of claimant’s right 
upper extremity either resulted from her injury at employer or is  a natural conse-



quence or progression of pathology from her injury at employer. It is  more proba-
bly true that the impairment Dr. Fry assessed is  unrelated to claimant’s  injury at 
employer. The Judge thus  credits Dr. Anderson’s upper extremity rating based 
upon abnormal motion over the rating of Dr. Fry, which he based upon impair-
ment of claimant’s brachial plexus. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant argues that respondents must overcome Dr. Fry’s rating of 30% 
of the upper extremity by clear and convincing evidence. The Judge disagrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disabil-
ity and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra. The facts in a 
workers' compensation case must be interpreted neutrally, neither in favor of the 
rights of claimant nor in favor of the rights of respondents. Section 8-43-201, su-
pra.

The term "injury" refers  to the part of the body that has sustained the ulti-
mate loss. Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996). In the 
context of §8-42-107(1), the term "injury" refers  to the part or parts of the body 
that have been functionally impaired or disabled as a result of the injury. Maree v. 
Jefferson County Sheriff's Department, W.C. No. 4-260-536 (ICAO August 6, 
1998), citing Strauch v. PSL Swedish Healthcare, 917 P.2d 366 (Colo. App. 
1996). Section 8-42-107(1)(a), C.R.S. (2003), limits  medical impairment benefits 
to those provided in subsection (2) where the claimant's  injury is one enumerated 
on the schedule. The schedule of specific injuries includes, in §8-42-107(2)(a), 
the loss of the arm at the shoulder; however, impairment of the shoulder is  not 
listed in the schedule of disabilities. Maree v. Jefferson County Sheriff's Depart-
ment, supra. Although §8-42-107(2)(a) does not describe a shoulder injury, our 
courts  have construed that the dispositive issue is whether the claimant sus-
tained a functional impairment to the portion of the body that is listed on the 
schedule of disabilities. See Strauch v. PSL Swedish Healthcare, supra. Thus, 
the ALJ is constrained to determine the situs of the functional impairment, not the 
situs of the initial harm, in deciding whether the loss is one listed on the schedule 
of disabilities. Id. 

Here, the Judge found no persuasive evidence otherwise showing it more 
probably true that the situs of claimant’s functional impairment is above the arm 
measured at the shoulder. Claimant thus sustained a impairment to the right up-
per extremity, which is  a loss enumerated on the schedule of specific injuries at 
§8-42-107(2)(a), supra. 



The Judge found it more probably true that Dr. Anderson’s determination 
of claimant’s  impairment more likely represents her true impairment at the time of 
MMI. The Judge credited Dr. Anderson’s  testimony in finding: The EMG studies 
performed by Dr. Ogin on May 1, 2007, ruled out any injury to the brachial plexus 
of claimant’s  right upper extremity. In addition, Dr. Anderson repeatedly per-
formed clinical testing for signs of a brachial plexus injury, all of which were nega-
tive during the course of treatment through MMI. The Judge thus credited Dr. An-
derson’s upper extremity rating based upon abnormal motion over the rating of 
Dr. Fry, which he based upon an injury to claimant’s brachial plexus. As found, 
insurer has  admitted liability for PPD benefits  based upon Dr. Anderson’s rating 
of 10% of the upper extremity.

The Judge concludes that claimant’s claim for an award of PPD benefits 
beyond those admitted by insurer in the FAL should be denied and dismissed. 

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Claimant’s claim for an award of PPD benefits  beyond those admit-
ted by insurer in the FAL is denied and dismissed.

2. Issues not expressly decided herein are reserved to the parties for 
future determination.

DATED: _September 16, 2009_

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO – Corrected Order
WORKERS’ COMPENSATION NO. WC 3-980-603

ISSUE

 Attorney seeks payment of Claimant’s attorney fees due him through In-
surer. 

FINDINGS OF FACT

 No evidence was introduced. Based on the statements of counsel, the fol-
lowing findings are not in dispute: 

3. Attorney is Claimant’s former attorney. Attorney obtained an award of permanent 
total disability benefits for Claimant. 



4. Claimant disputed Attorney’s attorney fees. The parties entered into arbitration. 
The arbitration resulted in an award to Attorney. The parties stipulated that the fees 
were $238.54 per month.

CONCLUSIONS OF LAW

 Section 8-43-206(5), C.R.S., provides that the parties may agree to bind-
ing arbitration. The section further provides that any arbitration award is binding 
upon the parties and “no other procedure contained in this article shall be avail-
able to the parties further review of such award.” This section prohibits a party to 
the arbitration from filing a petition to review or seeking to have a Judge set aside 
or modify the arbitration award. It does not prevent enforcement of the award as 
Attorney is seeking here. 

 Compensation and benefits may not be assigned, are exempt from claims 
of creditors, and from levy, execution, attachment or other remedy for recovery or 
collection of a debt. Section 8-42-124(1), C.R.S. Attorney is a creditor of Claim-
ant. He is seeking that which is  prohibited under that section. Attorney’s request 
that his attorney fees be paid through Insurer must be denied. 

ORDER

 It is therefore ordered that Attorney’s request that attorney fees be paid 
through Insurer is denied. 

DATED: Sept. 18, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-431-099

ISSUE

 The issue for determination is medical care reasonably needed to cure or 
relieve Claimant from the effects of the compensable injury.

FINDINGS OF FACT

1. Claimant sustained a compensable injury to his low back in a fall on August 11, 
1999. 
2. MRIs taken in August 1999 and February 2000 show significant degeneration in 
Claimant’s lumbar spine that pre-existed this compensable injury. The MRIs do not 
show an acute injury. 



3. Claimant has undergone two back surgeries. He underwent a hemilaminectomy/
discectomy in August 2001. The most recent surgery was performed in 2004. The sur-
gery was for a fusion at the L4-5 and L5-S1 level. 
4. Brian Reiss, M.D., on May 8, 2009, stated that Claimant’s problems at L3-L4 
were brought on by the previous surgery and are related to the work injury. Dr. Reiss 
recommended that Claimant receive treatment form Dr. Castro, a rehab physician. Dr. 
Castro on May 27, 2009, recommended epidural steroid injections at L2, L3, and L4. 
5. Michael Madsen, M.D., in his reports of April 25, 2009, June 5, 2009, and August 
3, 2009, and in his testimony, stated that it is difficult to isolate the contribution of a fu-
sion to accelerating degeneration from natural degenerative changes that occur in the 
spine independent of fusion. He stated that his review of the medical records indicate 
significant degeneration at the L3-4 segment previous to his fusion and already present 
on imaging studies taken within a few months of the compensable injury. Dr. Madsen 
stated that the 2004 fusion probably did accelerate the degeneration at the L3-4 and the 
L2-3 level. However, he also stated that the 2004 fusion was related to normal degen-
erative change and was not related to the work related injury. Dr. Madsen stated that the 
pathology at L3-4 is degenerative and not primarily caused by the work injury. The opin-
ions of Dr. Madsen are credible and persuasive. 
6. Claimant’s pathology in the lumbar spine is degenerative in nature and is not 
primarily caused by the work-related injury. The treatment that has been recommended 
is not related to the compensable injury.

CONCLUSIONS OF LAW

 Respondent is  liable for the medical care Claimant receives that is rea-
sonably needed to cure and relieve Claimant from the effects of the compensable 
injury. Section 8-42-101(1), C.R.S. Claimant has failed to establish by a prepon-
derance of the conflicting evidence that the treatment that has been recom-
mended by Dr. Reiss and Dr. Castro is  related to the compensable injury. The 
treatment is not needed to cure and relieve Claimant from the compensable in-
jury. 

ORDER

 It is therefore ordered that Claimant’s request for the treatment recom-
mended by Dr. Reiss and Dr. Castro is denied. Respondent is not liable for the 
costs of such care. 

DATED: September 18, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-780-626

ISSUES



•  Whether Claimant is entitled to temporary total disability ("TTD") benefits from 
January 2, 2009, through April 21, 2009. 

•  Whether Respondents are entitled to an unemployment benefit offset against any 
TTD benefits owing between January 2, 2009 and April 21, 2009.

STIPULATIONS

 The parties reached the following stipulations which the Judge approved:

•  Claimant’s average weekly wage for this claim is the maximum average weekly 
wage on the date of his injury.
•  Claimant received $5,400 in unemployment benefits between January 23, 2009, 
and April 18, 2009. 

PROCEDURAL ISSUE

 The deadline to submit position statements was August 19, 2009. Re-
spondents timely filed their position statement on that date. Claimant, without first 
seeking approval, filed his position statement on August 21, 2009. Respondents 
submitted a letter on August 21, 2009, requesting that the Judge disregard the 
Claimant’s untimely position statement. Claimant never filed a response. Due to 
its untimely submission, Claimant’s position statement is  hereby stricken and will 
not be considered. 

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact:

1. Claimant is a 44-year old male who worked as a heavy machine operator for 
Employer. Claimant had a prior back injury while working for Employer in June 2005. 
Michael McKenna, D.O., was Claimant’s authorized treating physician for that claim. Dr. 
McKenna placed Claimant at MMI on February 23, 2006, and the parties ultimately set-
tled the claim. 

2. On December 19, 2008, Claimant re-injured his back at work while operating a 
loader on frozen ground. Shortly before his accident, Employer advised Claimant that 
he would be laid off at the next snow for lack of work. Claimant was laid off on Decem-
ber 23, 2008.

3. After reporting the injury to Employer, Claimant was sent for medical care at 
CarePlus. CarePlus is Employer’s designated provider. Dr. McKenna and Stephen 
Haskew, M.D. are physicians with CarePlus. Rebecca Miller, PA-C, is a physician assis-
tant at CarePlus. 

4. On December 23, 2008, Claimant was seen by Ms. Miller at CarePlus. On De-
cember 23, 2008, Ms. Miller obtained an injury history from Claimant and performed a 
physical examination. Claimant reported low back pain for the past six days with radia-



tion down the left leg. Ms. Miller diagnosed Claimant as suffering a lumbar strain. She 
prescribed medications, referred Claimant to physical therapy and she issued work re-
strictions of 5 pounds maximum lifting, repetitive lifting, carrying, pushing/pulling, and 
pinching/gripping. Ms. Miller also restricted Claimant from crawling, kneeling, squatting, 
climbing, shoveling, bending and twisting. 

5. Claimant saw Ms. Miller on January 2, 2009. On that date, Ms. Miller recorded a 
history from Claimant that he had “greatly improved.” Ms. Miller returned Claimant to full 
duty work without any restrictions. In Claimant’s Exhibit 4, the January 2 report does not 
contain the signature of Dr. McKenna, however, in Respondent’s Exhibit H, Dr. 
McKenna’s signature appears on the bottom of the report. The Judge infers that Dr. 
McKenna did not sign the January 2, 2009, prior to the report being provided to Claim-
ant. 

6. Between December 31, 2008 and January 27, 2009, Claimant went through a 
course of physical therapy at Physiotherapy Associates. Claimant had 12 sessions of 
therapy during that time period. On the initial report dated December 31, 2008, the note 
reflects Ms. Miller as the treating physician. None of the physical therapy notes contain 
Dr. McKenna’s name. On the progress note dated January 5, 2009, and thereafter, Dr. 
Stephen Haskew is listed as the referring doctor. 

7. On January 17, 2009, Claimant returned to CarePlus, where he again saw Ms. 
Miller. On that date, Ms. Miller noted that Claimant indicated therapy was helping, that 
he had mild improvement although he continued to have symptoms. Once again, Ms. 
Miller released Claimant to full duty work without restrictions and no signature or men-
tion of Dr. McKenna is noted in the record. Ms. Miller’s medical report indicates Claim-
ant was scheduled for a follow-up appointment for February 7, 2009, with a physiatrist.

8. CarePlus medical records indicate that on January 20, 2009, a CarePlus em-
ployee telephoned “Jim” for a claim authorization and learned that the Insurer had de-
nied the claim. It appears no further medical treatment was authorized except for physi-
cal therapy. 

9. Claimant had his last physical therapy treatment on January 27, 2009. On that 
date, Claimant reported that his pain was 2-3/10, and the therapist reported that Claim-
ant continued to improve. The therapist also noted that Claimant should, “work as able” 
and that therapy was discontinued due to a dispute over compensability of the workers’ 
compensation claim. 

10. On February 23, 2009, Respondents obtained video surveillance of the Claimant 
working with others cutting down tree branches. Claimant admitted that he helped cut 
down a tree, and in this process, he held cords or ropes, he carried tree branches that 
weighed less than 10 pounds, and he cut tree branches with a machete. Claimant testi-
fied that the machete weighed about 2 pounds. None of the activities described neces-
sarily violate the physical restrictions imposed by Ms. Miller on December 23, 2008.



11. Claimant filed for unemployment benefits on January 23, 2009, and he received 
benefits until the week ending April 18, 2009. While receiving unemployment benefits, 
Claimant looked for landscaping work. 

12. When Employer’s work picked up, Employer contacted Claimant about returning 
to his regular position. On April 22, 2009, Claimant returned to full duty work with Em-
ployer without restrictions. 

13. On April 22, 2009, Insurer filed a General Admission admitting to TTD benefits 
from December 25, 2008, to January 1, 2009. Insurer terminated TTD benefits as of 
January 2, 2009, secondary to the full duty release issued by Ms. Miller on January 2, 
2009. 

14. On April 29, 2009, Claimant was seen by Dr. McKenna. On that date, Dr. 
McKenna reported that Claimant was released to full duty work without restrictions. 
Claimant had not seen Dr. McKenna for this work injury prior to April 29, 2009.

15. On May 14, 2009, Dr. McKenna responded to a letter sent to him by Claimant’s 
counsel. In his response, Dr. McKenna provided a description of Claimant’s medical his-
tory related to his prior workers’ compensation claim. With regard to the current claim, 
Dr. McKenna wrote, “Mr. [Claimant] came in to the office evidently as a referral from a 
physical therapy facility. He did not come in here through his employer or because of 
pain. Again, I do not know how long he had been going to physical therapy or who he 
was seeing at physical therapy, etc. This patient was initially treated with some pain 
medication and work restrictions for a period of approximately one week. At that time he 
stated that the pain had greatly improved. He was then switched to Ibuprofen and no 
work restrictions were felt to be required at that time.” 

16. Dr. McKenna noted that Claimant’s pain complaints were similar to the pain he 
reported in 2005, and that Claimant’s symptoms were consistent with the 2005 injury. 
Dr. McKenna further noted that Claimant’s May 7, 2009, lumbar MRI showed improve-
ment since the 2005 injury. In response to the question of whether Claimant should 
have been given work restrictions as of January 2, 2009, Dr. McKenna opined that “[p]
articularly in light of [the] MRI report dated May 7, 2009, I do not believe work restric-
tions were required or necessary in January of 2009.” Dr. McKenna made no comment 
about whether he reviewed Ms. Miller’s treatment recommendations or approved them 
in December 2008 and January 2009. He further failed to comment about the imposition 
of restrictions in the first instance on December 23, 2008.

17. It is undisputed that Ms. Miller is not a physician. Here, there is no persuasive 
evidence that Ms. Miller consulted with an attending physician, such as Dr. McKenna, 
when she determined whether Claimant should be released to full duty with no restric-
tions. The treatment notes lack any documentation to the contrary other than Dr. 
McKenna’s undated signature on the Physician’s Report of Workers’ Compensation In-
jury form dated January 2, 2009. Dr. McKenna signed the report after it was given to the 



Claimant as evidenced by the discrepancy between the exhibits. Accordingly, no attend-
ing physician gave Claimant a release to return to his regular pre-injury employment. 
 

CONCLUSIONS OF LAW

Based on the foregoing findings, the Judge enters the following conclu-
sions of law:

1. Claimant is entitled to TTD benefits if his work injury causes a disability, the dis-
ability causes claimant to leave work, and claimant misses more than three regular 
working days. Section 8-42-105, C.R.S. In this case, Claimant was laid off, but based 
upon the restrictions provided by Ms. Miller on December 23, 2008, Claimant was un-
able to return to the usual job due to the effects of the work injury beginning December 
23, 2008. Consequently, Claimant was “disabled” within the meaning of section 8-42-
105, C.R.S., and he was entitled to TTD benefits. Culver v. Ace Electric, 971 P.2d 641 
(Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial Claim Ap-
peals Office, June 11, 1999). Respondents contend that they were entitled to terminate 
TTD benefits effective January 1, 2009, based upon Ms. Miller’s release to full duty 
work on January 2, 2009. 
2. Once respondents admit liability for TTD benefits, they must continue paying in 
accordance with the admission until such payments are legally terminated. Section 8-
43-203(2)(d), C.R.S.; Colorado Compensation Insurance Authority v. Industrial Claim 
Appeals Office, 18 P.3d 790 (Colo. App. 2000). Section 8-42-105(3)(c), C.R.S., author-
izes the termination of TTD benefits when "the attending physician" gives the claimant a 
"written release to return to regular employment." Because the Respondents seek to 
terminate benefits under this section, they have the burden of proof to establish grounds 
to terminate the admitted TTD benefits in accordance with the Act. See Witherspoon v. 
Metropolitan Club of Denver, W.C. No. 4-509-612 (ICAO December 16, 2004), citing 
Colorado Compensation Insurance Authority v. Industrial Claim Appeals Office, supra. 
Here, Respondents contend that the benefits were properly terminated under § 8-42-
105(3)(c), based on Ms. Miller’s release to regular employment on January 2, 2009. 

3. The ALJ is bound by the attending physician's release to regular employment. 
Burns v. Robinson Dairy, Inc., 911 P.2d 661 (Colo. App. 1995). However, the determina-
tion of whether a claimant has been released to return to work by the attending physi-
cian is a question of fact. See Popke v. Industrial Claim Appeals Office, 944 P.2d 677 
(Colo. App. 1997).
4. It is undisputed that Ms. Miller is not a physician. Respondents, however, con-
tend that Ms. Miller was acting as the attending physician’s assistant in this case thus 
her opinion regarding release to full duty can be attributed to the attending physician. In 
support of their argument, Respondents cite to Bassett v. Echo Canyon, 1997 WL 
275164 (ICAP 4/3/97) and Terry v. Captain D’s Seafood, 1997 WL 822408 (ICAP 12/9/
97). Both of these cases can be distinguished from the facts herein. In both Bassett and 
Terry, ICAP concluded that the ALJ could infer, based upon the medical records, that 
the attending physician was ultimately responsible for the opinions of the physician’s 
assistant. ICAP cited to references in the physician assistants’ medical records such as 



“we saw” the claimant or “discussed with Dr. Vila.” Here, there is no such evidence. 
While it is true that Dr. McKenna’s signature appears on one version of the January 2 
medical record, such signature was undoubtedly added after the release was given to 
the Claimant. 
 Additionally, Dr. McKenna’s opinion in May 2009 that Claimant did not re-
quire restrictions  in January 2009 does not support that Dr. McKenna released 
Claimant to full duty in January 2009. Dr. McKenna issued a retrospective opin-
ion based upon a review of Claimant’s  medical records making Dr. McKenna’s 
May 2009 opinion unpersuasive. Based upon the evidence in the record, the 
Judge infers that the opinions of Ms. Miller were not the opinions of any attending 
physician. Accordingly, no attending physician gave Claimant a release to regular 
employment between January 2, 2009 and April 21, 2009. 

5. Respondents assert Claimant's position that he was disabled is further disputed 
by his application for and receipt of unemployment benefits, which requires a person to 
be able and available for work. This argument is not persuasive because the Judge has 
determined as a matter of fact that no attending physician released Claimant to return to 
his regular pre-injury employment. Moreover, the Claimant's hypothetical ability to per-
form some work within his temporary medical restrictions does not sever the causal re-
lationship between the injury and the temporary wage loss. Schlage Lock v. Lahr, 870 
P.2d 615 (Colo. App. 1993). Therefore, the mere fact Claimant may have certified he 
could perform some work in order to obtain unemployment benefits does not disqualify 
him from receiving TTD.
6. According to §8-42-103(1)(f), C.R.S., “in cases where it is determined that unem-
ployment compensation benefits are payable to an employee, compensation for tempo-
rary disability shall be reduced, but not below zero, by the amount of unemployment in-
surance benefits received.” In this case, the parties agreed that Claimant received un-
employment compensation benefits from January 23, 2009, to April 18, 2009, at a rate 
of $450/week, and for a total of $5400. As a result, Respondents are entitled to a dollar 
for dollar offset for the unemployment benefits Claimant received during that period 
against TTD benefits owing between January 23, 2009, and April 18, 2009. 

ORDER

 It is therefore ordered that:

1. Respondents shall pay Claimant TTD benefits from January 2, 2009, through 
April 21, 2009, based on the maximum average weekly wage effective on December 19, 
2008.
2. Respondents are entitled to a dollar for dollar offset for the unemployment bene-
fits Claimant received during that period against TTD benefits owing between January 
23, 2009, and April 18, 2009. 
3. The Insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
4. All matters not determined herein are reserved for future determination.

DATED: September 18, 2009



Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-762-060

ISSUES

¬ Whether Claimant proved by a preponderance of the evidence that she suffered 
a functional impairment contained off the schedule of injuries set forth at Section 8-42-
107(2), C.R.S.?
¬ Whether Claimant proved by a preponderance of the evidence that she requires 
maintenance medical treatment to prevent further deterioration of her physical condition 
pursuant to Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).
¬ Whether Claimant proved by a preponderance of the evidence that she is entitled 
to disfigurement benefits?

FINDINGS OF FACT

1. Claimant suffered an admitted injury to her right upper extremity on April 27, 
2008. Claimant testified that she developed pain in her right arm above her shoulder go-
ing into the base of her neck.
2.  Claimant eventually underwent should surgery performed by Dr. Douglas Huene 
on July 2, 2008. Claimant’s shoulder surgery consisted of a right shoulder acomioplasty 
with coracoacromial ligament resection, distal clavicle excision and rotator cuff repair. In 
order to perform the distal clavicle excision, Dr. Huene used a saw to remove 6 millime-
ters of bone off the clavicle. Dr. Huene testified in his deposition that the surgery in-
cluded parts of the claimant’s arm that are considered the shoulder and are located me-
dial to the glenohumeral joint.
3. Claimant followed up with Dr. Michelle Purvis following her surgery. Claimant 
complained of muscles spasms in her upper back and neck consistently to Dr. Purvis 
following her surgery. On January 23, 2009, Dr. Purvis noted claimant continued to 
complain of a tender lateral shoulder and muscles spasm. Claimant was eventually 
placed at maximum medical improvement (“MMI”) by Dr. Purvis on March 4, 2009 and 
referred to Dr. Craig Stagg for an impairment rating. Dr. Purvis noted on her March 4, 
2009 report that while the claimant was at MMI as of March 4, 2009, she would continue 
to improve over time. Dr. Purvis also noted that claimant should return to the clinic with 
any concern, worsening or persistent symptoms. The ALJ interprets Dr. Purvis’ medical 
report to allow Claimant to return to her clinic if her symptoms persist.
4. Dr. Stagg examined Claimant on April 20, 2009 and noted Claimant had been 
placed at MMI by Dr. Purvis on March 4, 2009. Claimant reported a prior history of neck 
pain to Dr. Stagg, in addition to knee pain and arthritis. Dr. Stagg reported that Claimant 
continued to complain of pain in the shoulder area and pain with any type of movement 
and provided claimant with an impairment rating of 16% of the right upper extremity 
which converts to a 10% whole person impairment rating. Dr. Stagg’s impairment rating 



was based on Claimant’s loss of range of motion and an additional impairment for de-
creased sensation in the ulnar nerve distribution. Dr. Stagg recommended maintenance 
care consisting of one to two visits over the next six months and continued care with her 
primary care physician for right hand numbness that appeared to be carpal tunnel syn-
drome, that Dr. Stagg opined was unrelated to her workers’ compensation injury. While 
Dr. Stagg noted that Claimant complained of ongoing pain in the “shoulder region”, 
Claimant’s pain diagram indicates pain into her trapezius region.
5. Respondents filed a Final Admission of Liability (“FAL”) based on the 16% upper 
extremity impairment rating of Dr. Stagg, and admitted for maintenance medical benefits 
as outlined by Dr. Stagg. Claimant did not request a Division-sponsored Independent 
Medical Examination, but requested a hearing on whether the impairment rating was 
confined to the schedule of impairments set forth at Section 8-42-107(2), or if Claimant 
was entitled to a whole person award pursuant to Section 8-42-107(8).
6. Claimant testified at hearing that she still experiences pain in the shoulder up to 
the neck. Claimant also testified that she continues to experience headaches and can 
not work overhead. Claimant testified that she can still perform custodial duties to a cer-
tain extent, but has difficulty scrubbing floors like she used to and now limits herself to 
five (5) hour shifts when she used to work eight (8) hour shifts. Claimant also testified 
that she experiences muscle spasms in her trapezius region. On cross examination, 
Claimant admitted that she had not returned to see Dr. Purvis since being placed at 
MMI. Claimant also admitted that she had trouble sleeping because of her carpal tunnel 
symptoms. The ALJ credits Claimant’s testimony that her symptoms have persisted 
since being placed at MMI as being consistent with the medical records and finds 
Claimant’s testimony credible.
7. As a result of Claimant’s shoulder surgery, Claimant has a surgical scar that is 1 
½ inches in lengths and ¼ to ½ inch in width on her right shoulder. The ALJ finds that 
Claimant’s scar is located on a part of the body that is normally exposed to public view.
8. The ALJ notes that claimant had a history of neck complaints as documented by 
the medical records prior to her industrial injury. Claimant reported this prior history to 
Dr. Stagg and was not provided with an impairment rating for the cervical spine. Dr. 
Stagg’s impairment rating was confined to issues with Claimant’s shoulder in addition to 
the decreased sensation related to the ulnar nerve distribution.
9. The ALJ also notes that claimant’s surgery in this case involved an excision of 
the clavicle, in addition to the rotator cuff repair. The ALJ notes that the rotator cuff re-
pair involved the use of a helix anchor being attached to Claimant’s bone and sutured to 
the rotator cuff. 
10. The ALJ finds Claimant’s testimony that she continued to experience pain and 
muscle spasm in her trapezius area credible and supported by the medical records. The 
ALJ finds Claimant has shown that it is more probably true than not that she suffered a 
functional impairment to an area that is not on the schedule of impairments set forth at 
Section 8-42-107(2), and Claimant is therefore entitled to an award under Section 8-42-
107(8).
11. The ALJ finds that Claimant has shown that it is more probably true than not that 
she continues to suffer persistent symptoms in her shoulder that may necessitate follow 
up treatment with Dr. Purvis as recommended in Dr. Purvis’ March 4, 2009 report.

CONCLUSIONS OF LAW



1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A pre-
ponderance of the evidence is that leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979). The facts in a Workers’ Compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the employer. 
Section 8-43-201, C.R.S., 2006. A Workers’ Compensation case is decided on its mer-
its. Section 8-43-201, supra. 
2. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive. Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000). When determining credibility, the fact finder should soncider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tion; the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006).
3.  The question of whether the claimant has sustained an “injury” which is on 
or off the schedule of impairment depends on whether the claimant has sustained a 
“functional impairment” to a part of the body that is not contained on the schedule. 
Strauch v. PSL Swedish Health Care System, 917 P.2d 366 (Colo. App. 1996). Func-
tional impairment need not take any particular impairment. Discomfort which interferes 
with the claimant’s ability to use a portion of his body may be considered “impairment.” 
Mader v. Popejoy Construction Company, Inc., W.C. No. 4-198-489, (ICAO August 9, 
1996). Pain and discomfort which limits a claimant’s ability to use a portion of his body 
may be considered a “functional impairment” for determining whether an injury is on or 
off the schedule. See, e.g., Beck v. Mile Hi Express Inc., W.C. No. 4-238-483 (ICAO 
February 11, 1997). 
4. As found, Claimant has suffered a “functional impairment” to a part of the body 
that is not contained on the schedule. Therefore, Claimant is entitled to a whole person 
impairment award pursuant to Section 8-42-107(8), C.R.S.
5. The need for medical treatment may extend beyond the point of maximum medi-
cal improvement where claimant requires periodic maintenance care to prevent further 
deterioration of her physical condition. Grover v. Industrial Commission, 759 P.2d 705 
(Colo. 1988). An award for Grover medical benefits is neither contingent upon a finding 
that a specific course of treatment has been recommended nor a finding that claimant is  
actually receiving medical treatment. Holly Nursing Care Center v. Industrial Claim Ap-
peals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals Of-
fice, 916 P.2d 609 (Colo. App. 1995). Section 8-42-101, C.R.S., thus authorizes the ALJ 
to enter an order for future maintenance treatment if supported by substantial evidence 
of the need for such treatment. Grover v. Industrial Commission, supra. 



6. As found, Claimant has shown that it is more probably true than not that she 
should be entitled to a general award of ongoing maintenance medical benefits based 
upon the recommendations of Dr. Purvis and Claimant’s ongoing complaints of persis-
tent symptoms involving her shoulder.
7. Pursuant to Section 8-42-108, C.R.S., Claimant is entitled to a discretionary 
award up to $4,000 for her serious and permanent bodily disfigurement that is normally 
exposed to public view. Considering the size, placement, and general appearance of 
Claimant’s scarring, the ALJ concludes Claimant is entitled to disfigurement benefits in 
the amount of $750, payable in one lump sum.

ORDER

 It is therefore ordered that:

1. Respondents shall pay Claimant permanent partial disability benefits based upon 
an impairment rating of 10% whole person.
2. Respondents shall pay for all reasonable, necessary and related medical treat-
ment necessary to prevent further deterioration of her physical condition.
3. Respondents shall pay claimant $750 in one lump sum for her disfigurement. 
Respondents are entitled to a credit for any previous disfigurement paid to Claimant in 
this case, if any.
The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED: September 21, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-780-871

ISSUES

The following issues were raised for consideration at hearing:

1. Did Claimant waive his right to a Division IME by his conduct?

2. If not, should Claimant’s claim for penalties against the DIME unit 

proceed?

FINDINGS OF FACT



 Having considered the evidence and arguments presented at hearing, the 
following Findings of Fact are entered.

1. Claimant had a work related injury on August 25, 2008. Respon-
dents referred Claimant to Dr. Caton. On January 9, 2009, Dr. Caton placed 
Claimant at maximum medical improvement with 22% impairment at his arm. 
Respondents filed a Final Admission on January 26, 2009, consistent with this 
report. 

2. Claimant filed a Notice and Proposal for Division Independent 
Medical Examination on January 30, 2009. After negotiations for a physician 
failed, Claimant filed an Application for a Division IME on March 6, 2009. 

3. The Division selected Dr. Thomas Fry as the IME physician on April 
2, 2009. 

4. Claimant did not schedule an examination with Dr. Fry. From April 
2, 2009 to the present, and Claimant has undertaken no action to schedule the 
IME with Dr. Fry. Claimant is presumed to know the Workers’ Compensation rule 
concerning the scheduling of a Division IME. Claimant was continually reminded 
of this Rule and his obligation by Respondents  and Claimant refused to perform 
that obligation. Claimant intentionally failed to take any action of any kind to 
schedule the Division IME with Dr. Fry.

5. Claimant did not request a stay of the IME proceedings and did not 
file a Motion to stay the proceedings. Claimant filed an Application for Hearing 
concerning the propriety of the Division IME selection process. This does not 
create an automatic stay of the Division IME process.

6. The parties  Stipulated that Ms. Bonavida, claims adjuster for Gal-
lagher Bassett Services, Inc., would testify that Claimant has never scheduled 
the IME, and she has never received notice of an IME from the Division, Claim-
ant, or Dr. Fry. She did not agree to any type of stay of the IME proceeding.

7. Claimant intentionally refused to participate in the Division IME 
process.

8. Claimant’s conduct reflects his intent to relinquish his right to the 
Division IME. Knowing the WC Rule required him to schedule the examination 
within five business days, Claimant failed to schedule the examination at all. He 
has intentionally failed to schedule the examination for over four months. He 
failed to schedule the examination after repeatedly being reminded by Respon-
dents. He has failed to take any action to schedule the IME. The totality of the 
circumstances demonstrates Claimant’s intent to abandon the Division IME. 



CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions 
of Law are entered.

Abandonment and Waiver

1. The Doctrine of Waiver applies to workers’ compensation proceed-
ings. Johnson v. Industrial Commission, 761 P.2d 1140 (Colo. 1988). Waiver is 
the intentional relinquishment of a known right and may be implied when a party 
engages in conduct, which manifests an intent to relinquish the right or acts in-
consistently with its assertion. Tripp v. Parga, 847 P.2d 165, 167 (Colo. App. 
1992). Waiver may be implied by conduct where the party acts inconsistently with 
a known right. See Tripp, 847 P.2d at pg. 167. It is  a factual question for an ALJ 
to determine whether claimant’s conduct shows intent to abandon his right to an 
IME.

2. In workers’ compensation, courts have recognized that a claimant, 
through conduct, may waive the right to workers’ compensation benefits. For ex-
ample, in Hanna v. Print Expediters, Inc., 77 P.3d 863 (Colo. App. 2003), the 
Court of Appeals  determined that a claimant, by failing to seek future medical 
care at a hearing on permanent partial disability waived his right to those future 
medical benefits. See also Winters v. The Industrial Commission, 736 P.2d 1256 
(Colo. App. 1986) (claimant waives right to vocational rehabilitation by failing to 
cooperate with the Vocational Rehabilitation Counselor); Walton v. The Industrial 
Commission, 738 P.2d. 66 (Colo. App. 1987) (claimant waived right to vocational 
rehabilitation and temporary disability benefits by failing to set the issue for hear-
ing). 

3. Parties to a workers’ compensation claim are presumed to know the 
applicable law. Midget Consol. Gold Mining Co. v. Industrial Commission, 64 
Colo. 218, 193 P. 493 (Colo. 1920); Paul v. Industrial Commission, 632 P.2d 638 
(Colo. App. 1981). The presumption aids a party in meeting its burden of proof. Union  Ins. Co. v. 
RCA Corp., 724 P.2d 80 (Colo. App. 1986). Further, a party may not use ignorance of the law as a de-
fense to its legal  duties. Grant v. Professional Contract Services, W.C. NO. 4-531-613 
(ICAO. January 24, 2005). Under Workers’ Compensation Rule 11-2(H), this 
Claimant has five business days to the “schedule [DIME] the examination.” Here, 
Claimant had until April 9, 2009 to schedule the examination. 

4. The Industrial Claim Appeals  Office has concluded that a party may 
waive its right to Division IME by an “unconscionable delay.” Gaither v. Resource 
Exchange, W.C. No. 4-125-439 (ICAO 1994). In Gaither, the ALJ found Respon-
dents waived their right to a Division IME because they failed to take any action 
for sixty days to prosecute the IME. The ALJ found a mere sixty days to be an 
“unconscionable delay” that manifested the intent to abandon the IME process.



5. Recently, in Rodriguez v. Safeway, W.C. No. 4-712-019 (ICAO, 
June 3, 2009) the Industrial claim Appeals office affirmed an ALJ’s determination 
claimant waived her right to a Division IME by her conduct. Indeed, Rodriguez is 
almost identical in every respect. In Rodriguez, the Respondent filed its Final 
Admission of Liability and the injured worker, represented by Mr. Richard Blun-
dell, requested a Division IME. Rodriguez failed to set the Division IME and in-
stead requested a hearing on “proprietary of the Division IME.” Rodriguez did not 
request a stay of proceedings. The ALJ found that the claimant waived the Divi-
sion IME because she failed to take any action to schedule the IME.

 
6. Likewise in this case, Claimant is represented by the same attorney 

and has engaged in the exact same conduct. If anything, this  case is more fla-
grant. Here, Claimant’s  delay in scheduling the Division IME has extended over 
five months. Claimant has been repeatedly reminded to schedule the Division 
IME. Thus, Claimant has  waived the Division IME by intentionally abandoning the 
IME process.

7. Claimant waived his right to a Division IME by failing to schedule 
the examination. Claimant’s conduct demonstrates that he knew of the selection 
of the Division IME Examiner on April 2, 2009, and knew he must schedule the 
examination within five business days or by April 9, 2009. Claimant has failed to 
take any action to set the Division IME with Dr. Fry. By intentionally failing to set 
the Division IME, Claimant has waived his right to it.

8. Claimant’s actions in setting the matter for hearing concerning “the 
propriety of the Division IME” is  not evidence of Claimant’s  intent to pursue a Di-
vision IME and does not stay the Division IME process. 

9. Claimant failed to comply with the Division’s Rule for scheduling a 
Division IME. Since Claimant failed to take any action to schedule the Division 
IME, his conduct demonstrates his intent to abandon the Division IME process.

 

Penalties at the Division IME Unit

10. Claimant filed an Application for Hearing seeking penalties against 
Lori Olmstead and the Division IME unit. Claimant’s application states he is seek-
ing penalties “against IME unit, Lori-Olmstead-Lessley, IME unit Supervisor, Re-
becca Greben, Medical Services Delivery Manager, for knowingly proceeding 
with the selection of an IME physician in violation of the stay provision of WCRP 
11-3(N) and 11-10, in accordance with a longstanding pattern and practice of 
such harassment and abuse of the undersigned and his clients.”

11. The Application for Hearing seeking penalties was mailed to the Di-
vision IME unit at its proper address. Ms. Greben did receive a copy of the Appli-
cation for Hearing. She specifically replied to the Application in a letter dated April 



13, 2009, and states “there is a question as to whether a governmental employee 
may be subject to penalties under the statute and related case law.”

12. Despite receiving the Application for Hearing, neither the Division 
IME Unit, nor Ms. Greben, Ms. Olmstead-Lessley nor any person representing 
the state was present at the hearing.

13. It is concluded that the issue of penalties is moot. The entire pen-
alty claim against the Division is speculative, hypothetical and unripe. See Stell v. 
Boulder County Dep't of Soc. Servs., 92 P.3d 910, 914 (Colo.2004). Courts 
should refuse to consider uncertain or contingent future matters that suppose 
speculative injury that may never occur. Stell, 92 P.3d at 914. Having found that 
Claimant waived his right to the Division IME by his inaction, any penalty claim is 
moot. As Claimant abandoned the Division IME, it makes no difference the ac-
tions or inaction of the Division. The penalty claim is speculative and unripe hav-
ing no practical effect. 

ORDER

 It is found and ordered, as follows:

1. Claimant reached Maximum Medical Improvement January 9, 2009, with a 22% 
scheduled impairment of the arm. Claimant waived his right to a Division IME. Because 
of this, the parties are bound by the attending physician’s finding of Maximum Medical 
Improvement and Permanent Impairment. As such, this case is closed. 

2. Because claimant waived his right to a Division IME, his claim for penalties 
against the Division IME unit, Ms. Greben and Ms. Olmstead –Lessley, is moot. 

All matters not determined herein are reserved for future determination.

DATED: September 21, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-776-400

ISSUES

 The issue for determination is temporary disability benefits from March 19, 
2009, to July 1, 2009. 

http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=2004581546&rs=WLW9.01&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=914&findtype=Y&tc=-1&ordoc=2006144841&db=4645&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Colorado
http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=2004581546&rs=WLW9.01&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=914&findtype=Y&tc=-1&ordoc=2006144841&db=4645&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Colorado


FINDINGS OF FACT

1. Claimant sustained a compensable injury on September 22, 2008. Claimant suf-
fered a concussion, a facial laceration, and contusions to his face, scalp and neck. 
Claimant’s job for Employer involved heavy work. Claimant’s employment was termi-
nated some time after the accident. 
2. Felix Meza, M.D., an authorized treating physician, released Claimant to return to 
work with restrictions on September 29, 2008. Dr. Meza restricted Claimant’s activities 
at every examination through November 14, 2008.
3. Scott Primack, M.D., examined Claimant on November 25, 2008. Dr. Primack 
stated that Claimant was a “candidate” to return to work full duty without restrictions. Dr. 
Primack stated that “it is safe to do so,” and “there is no reason why he cannot return to 
his job.” 
4. On December 3, 2008, Dr. Meza stated that Claimant could return to regular duty. 

5. Claimant located and began employment with Safeway sometime during the 
week before December 20, 2008. It was lighter work than he was performing for Em-
ployer at the time of the injury. Claimant earned less wages at this new employment 
compared to his average weekly wage for Employer at the time of the accident. 
6. Carolyn Burkhardt, M.D., an authorized treating physician, examined Claimant on 
November 10 and 17, 2008, January 13, 2009, March 5 and 12, 2009, May 4, 2009, and 
June 8, 2009. On May 5, 2009, Dr. Burkhardt took Claimant off work for the day of the 
appointment. Other than May 5, 2009, Dr. Burkhardt did not take Claimant off work. 
7. Dr. Meza examined Claimant on December 24, 2008, January 21, 2009, and 
February 11, 2009. After each examination, Dr. Meza stated that Claimant could perform 
regular activity. 
8. Dr. Quick examined Claimant on July 1, 2009. Dr. Quick examined Claimant on a 
referral from Dr. Burkhardt and was therefore authorized. Dr. Quick stated Claimant was  
at MMI and referred Claimant back to Dr. Burkhardt for maintenance care. He stated 
that Claimant was at “full duty status at his current job.” His job was then the lighter job 
with Safeway. Dr. Quick also stated, “I do not feel he could perform a heavy-duty heavy 
physical demand level job.” 
9. Dr. Quick had not examined Claimant before July 1, 2009. Dr. Meza had exam-
ined and treated Claimant numerous times since the injury. Dr. Quick’s opinion that 
Claimant could not do the job he held at the time of his injury is not persuasive. Dr. 
Meza’s opinion is persuasive. After December 3, 2008, Claimant could perform the job 
he held at the time of his injury. Except for May 5, 2009, Claimant was not temporarily 
disabled. 

CONCLUSIONS OF LAW

 Temporary total disability benefits are payable until an injured worker is 
given a release from an “attending physician” to return to regular employment. 
Dr. Meza, as an authorized treating physician, was an “attending physician.” 
Claimant was released by Dr. Meza to return to regular employment on Decem-
ber 3, 2008. The right to receive temporary total disability benefits ceased on De-
cember 3, 2008. Later in December, Claimant left his employment with Employer 



and began working a job that was lighter duty. It is Claimant’s  burden to establish 
that he is entitled any temporary indemnity benefits after his  release to return to 
regular duty on December 3, 2008. . 

 Claimant seeks temporary disability benefits commencing March 19, 2009. 
Disability indemnity benefits  are payable if the compensable injury causes  dis-
ability. Section 8-42-103(1), C.R.S. Prior to March 19, 2009, Dr. Primack had 
stated that there was no reason Claimant could not work and Dr. Meza had re-
leased Claimant to return to work. After March 19, 2009, Dr. Burkhardt had exam-
ined Claimant and she only took him off work on May 5, 2009. Dr. Quick, who 
only examined Claimant one time, July 1, 2009, stated that Claimant was unable 
to work the job he held at the time of the injury. Dr. Quick’s opinion as to Claim-
ant’s condition before he examined Claimant is not persuasive. The opinions of 
Dr. Primack, Dr. Meza, and Dr. Burkhardt are persuasive. 

 Claimant has established by a preponderance of the evidence that he was 
temporarily and totally disabled on May 5, 2009. Claimant has not established 
that he was disabled at any other time between March 19, 2009, and July 1, 
2009. 

ORDER

 It is  therefore ordered that Insurer shall pay Claimant temporary total dis-
ability benefits for May 5, 2009. Insurer is not liable for any other temporary dis-
ability benefits from March 19, 2009, to July 1, 2009. Insurer shall pay Claimant 
interest at the rate of eight percent per annum on benefits not paid when due. 

Issues not determined by this order are reserved for future determination.

DATED: September 21, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-786-532

ISSUES
 

The issues to be determined by this decision concern medical benefits 
(specifically, causal relatedness of Claimant’s  need for surgery and disability after 
December 6, 2008); average weekly wage (AWW); temporary total disability 
(TTD) from December 6, 2008 and continuing; and, Respondents’ affirmative de-
fenses of “responsibility for termination,” and overpayments. Claimant has the 
burden of proof, by a preponderance of the evidence on all issues except “re-
sponsibility for termination” and “overpayments,” in which cases Respondents 
bear the burden by preponderant evidence. 



FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the 
following Findings of Fact:

1. Claimant sustained a compensable injury to his right eye on De-
cember 6, 2008, and while throwing away a large brown box it scratched his right 
eye. He was performing duties as a janitor for the Employer at the time. The Em-
ployer was providing janitorial services where the Claimant was working at the 
time of his compensable injury.

2. Respondents filed a limited General Admission of Liability, dated 
March 10, 2009, admitting for medical benefits only.

3. Claimant was born on April 13, 1969, and he was 40-years  old at 
t i m e o f t h e h e a r i n g .          
 

4. At the commencement of the hearing, the parties stipulated, and the 
ALJ f inds, that Cla imant ’s AWW is $320.57.      
            
   5. According to the Claimant, he had no vision problems 
prior to the “box-hitting” incident of December 6, 2008. Nevertheless, unbe-
knownst to him, he was suffering from severe underlying problems to his  eyes 
t h a t c o u l d l e a d t o b l i n d n e s s .        
       6. Two days after the com-
pensable incident, Claimant presented at Emergicare in Colorado Springs and J. 
Hubbard, M.D., saw him. Dr. Hubbard noted that Claimant’s  physical findings 
were consistent with the mechanism of injury and the doctor anticipated that 
maximum medical improvement (MMI) should be within one week.

7. According to the Claimant, he had to use sunglasses at work and 
his right eye continued to hurt. He last worked on June 6, 2009.   
            
    8. There is  no persuasive evidence that Respon-
dents paid the Claimant any TTD benefits. 

9. Mr. Elder-Torres, the Employer’s Colorado Manager, testified in part that 
Claimant was terminated from his  employment because Claimant was taking 
breaks too early and too frequently. Elder-Torres  testimony was based, in great 
part, on the hearsay statements of one Mr. Winston, the manager where Claim-
ant was working at the time of his injury.

10. Dr. Weisbrod first saw the Claimant on December 23, 2008. Dr. Weis-
brod is a board eligible Opthamologist. It was difficult for Dr. Weisbrod to render 
an opinion that the box that hit Claimant’s right eye, hit it with sufficient force to 
cause the cascade of events that happened to Claimant’s right eye after the 
trauma of December 6, 2008. Dr. Weisbroad diagnosed the Claimant with prolif-
erative diabetic retinopathy, a chronic non-work related condition, and according 



to Dr. Weisbrod the diabetic retinopathy, in and of itself, could cause the cascade 
of consequences to Claimant’s right eye after the December 6, 2008 incident.

 11. When asked if he believed the “box-hitting” trauma of December 6, 
2008 could make the Claimant’s  underlying condition progress faster, Dr. Weis-
brod replied: “It’s a possibility (emphasis supplied)” [Evidentiary Deposition Tr., 
p. 12]. The ALJ finds that anything is  possible and Dr. Weisbrod’s characteriza-
tion does not rise to the level of a reasonable probability.    
    

12. Dr. Weisbrod was of the opinion that ischemia, caused by Claim-
ant’s underlying proliferative diabetic retinopathy, cause blood vessel growth in 
Claimant’s right eye, leading to increased pressure which caused blurriness of 
vision, pain and the cascade of other problems to Claimant’s right eye. Dr. Weis-
brod agreed that it was plausible that the cascade of effects to Claimant’s right 
eye after the December 6, 2008 incident was coincidental. Chester T. Roe III, 
M.D., that the cascade of diabetes complications after the December 6, 2008 in-
cident was coincidental. The ALJ finds that Dr. Weisbrod’s  opinions do not sup-
port a compensable aggravation of Claimant’s underlying diabetic retinopathty to 
the extent that Claimant needed right eye surgery, or to the extent that the cause 
of Claimant’s TTD, after he last worked on June 6, 2009 because his employ-
ment was terminated.     

13. Dr. Roe, a Level 2 accredited opthamologist, performed an inde-
pendent medical examination (IME) on the Claimant on June 15, 2009. Dr. Roe 
was of the opinion that Claimant’s  need for right eye surgery resulted from 
Claimant’s diabetic retinopathy. By necessary implication, Dr. Roe gave no opin-
ion that Claimant’s need for surgery was accelerated by the “box-hitting” incident 
o f D e c e m b e r 6 , 2 0 0 8 .         

14. Dr. Weisbrod indicated that Claimant’s right eye was very painful at 
least through December 23, 2008. The Claimant, however, was working continu-
ously through June 6, 2009. Coupled with Emergicare physician Dr. Hubbard’s 
opinion that Claimant would be expected to reach MMI (presumably from the 
soreness of the right eye) within a week, the ALJ infers and finds that Claimant 
sustained a temporary exacerbation of the painfulness in his right eye as a result 
of the “box-hitting” incident of December 6, 2008; that most of the cascade of 
right eye consequences were, in fact, coincidental and not causally related to a 
work-related aggravation of Claimant’s proliferative diabetic retinopathy (a 
chronic condition having no causal relationship to work activities in this case); 
and, at some point around the beginning of 2009, the Claimant was back to the 
baseline of the natural progression of his non-work related proliferative diabetic 
retinopathy which, ultimately, necessitated surgery on Claimant’s  right eye.  
              

15. Respondents presented no persuasive evidence that Claimant re-
ceived any overpayments of TTD benefits.



16. Claimant has failed to prove, by a preponderance of the evidence, 
that his  need for surgery was causally related an aggravation of his  proliferative 
diabetic retionpatht caused by the “box-hitting” incident of December 6, 2008. At 
most, Claimant has established that his treatment for pain in the right eye 
through the end of 2008 was  causally related to the work incident of December 6, 
2008. Claimant has also failed to prove, by a preponderance of the evidence that 
he sustained work-related TTD after June 6, 2009.

17. Respondents have failed to prove, by a preponderance of the evi-
dence that they received overpayments subject to recoupment. Although, Re-
spondents failed to prove “responsibility for termination,” the issue is moot in light 
of Claimant’s failure to prove the causal relatedness of TTD after June 6, 2009.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 a. The medical opinions on lack of the causal relatedness of Claim-
ant’s need for right eye surgery and TTD after June 6, 2009 to work are essen-
tially un-contradicted. See, Annotation, Comment: Credibility of Witness Giving 
Un-contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, main-
taining that the fact finder is not free to disregard un-contradicted testimony. As 
found, Drs. Weisbrod’s and Roe’s opinions did not support the reasonable prob-
ability of an aggravation of the Claimant’s proliferative diabetic retinopathy, thus, 
the causal work relatedness of his need for right eye surgery or of TTD after June 
6, 2009. In this regard, their opinions are undisputed.

 b. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility de-
terminations, determine the weight to be accorded to expert testimony, and draw 
plausible inferences from the evidence.” See Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192, 1197 (Colo. App. 2002). The same principles concerning 
credibility determinations that apply to lay witnesses apply to expert witnesses as 
well. See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913). The fact 
finder should consider, among other things, the consistency or inconsistency of a 
witness’ testimony and/or actions; the reasonableness or unreasonableness 
(probability or improbability) of a witness’ testimony and/or actions (this  includes 
whether or not the expert opinions  are adequately founded upon appropriate re-
search); the motives  of a witness; whether the testimony has been contradicted; 
and, bias, prejudice or interest. See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 
P. 2d 1205 (1936); CJI, Civil, 3:16 (2005). The fact finder should consider an ex-
pert witness’ special knowledge, training, experience or research (or lack 
thereof). See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959). As found, the 
opinions of both ophtamological experts were essentially undisputed on the 
proposition that there was not a reasonable probability that Claimant’s need for 



right eye surgery or TTD after June 6, 2009 was causally related to an aggrava-
tion of Claimant’s  underlying proliferative diabetic retinopathy. Both opthamolo-
gists were credible and persuasive. 

 c. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing entitlement to benefits. §§ 8-43-201 and 8-43-210, 
C.R.S. (2008). See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulk-
ner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. In-
dustrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000). Also, the burden of 
proof is  generally placed on the party asserting the affirmative of a proposition. 
Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992). A “preponderance of 
the evidence” is  that quantum of evidence that makes a fact, or facts, more rea-
sonably probable, or improbable, than not. Page v. Clark, 197 Colo. 306, 592 P. 
2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office 
(ICAO), March 20, 2002]. Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 
2001). As  found, Claimant has failed to prove a compensable aggravation of his 
underlying proliferative diabetic retinopathy, to establish a causal, work-related 
link to Claimant’s  need for right eye surgery and/or his  TTD after June 6, 2009. 
Respondents have failed to prove entitlement to recoupment for overpayments to 
the Claimant. As found, the issue of “responsibility for termination” is moot.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Any and all claims for additional medical benefits other than those 
specifically admitted in the limited General Admission, including right eye surgery, 
are hereby denied and dismissed.

 B. Any and all claims for temporary total disability benefits  from June 
6, 2009 through July 21, 2009 are hereby denied and dismissed.

 C. Any and all claims by Respondents for overpayments are hereby 
denied and dismissed.

 D.  The issue of “responsibility for termination” is moot.

E. Any and all issues not determined herein are reserved for future 
decision.

DATED this 22 day of September 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge
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ISSUES

¬ Did claimant prove by a preponderance of the evidence that he sustained an in-
jury arising out of the course and scope of his employment with Henderson?
¬ Did claimant prove by a preponderance of the evidence that he is entitled to 
medical and temporary disability benefits?
¬ Did Henderson prove by a preponderance of the evidence that claimant was 
working as an independent contractor at the time of his injury?
¬ Did claimant prove by a preponderance of the evidence that Henderson should 
be penalized for failure to admit or deny liability for claimant’s injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the fol-
lowing findings of fact:

14. -E- operates a business that contracts with other individuals and businesses to 
tear down, move, and set up mobile homes. The legal address of -E-’s business is: *. 
-F- supervised the work that -E-’s business performed. In November of 2008, -F- hired 
claimant to work as a laborer for -E-’s business. Crediting -F-’s testimony, the work of a 
laborer is unskilled and involves such activities as carrying 30-pound blocks, loading ax-
les used to transport mobile homes into -E-’s box-truck or van, and attaching/removing 
skirting to the underside of mobile homes. 
15. On March 19, 2009, claimant was working for -E-’s business under the supervi-
sion of -F-. -F- instructed claimant to stand alongside a mobile home and hold back a 
gate to keep the mobile home from hitting a water spicot as it was being pulled off the 
site. While being pulled off the site, the mobile home shifted and struck claimant’s left 
shoulder, pinning him against an adjacent shed. Claimant thus sustained an injury to his  
left shoulder while performing services for -E-’s business on March 19, 2009. Under §8-
40-202(2)(a), C.R.S., of the Act, claimant is deemed to be an employee of -E- at the time 
of his injury. At the time of claimant’s injury on March 19th, -E- was uninsured for workers’ 
compensation benefits under the Act.
16. -F- called for an ambulance, which transported claimant to St. Anthony Hospital 
North, where he was treated in the emergency department (ER). Claimant sustained a 
separation or tear of the ligaments of the acromioclavicular (AC) joint of the left shoulder. 
The ER providers placed claimant’s left upper extremity in a sling, released him from work 
for 5 days, and gave him medications. 
17. Crediting his testimony, claimant telephoned -E- on March 19th to ask him to desig-
nate a physician for follow-up medical treatment. -E- told claimant he was on his own for 
medical treatment because he was an independent contractor. The right to select a physi-



cian authorized to provide medical treatment for claimant’s injury passed to claimant when 
-E- refused to designate a provider. 
18. Claimant selected the physicians at Big Thompson Medical Group to provide medi-
cal treatment for his AC joint injury. There, Will J. Reents, M.D., and Anthony Cabrera, 
M.D., treated claimant. At claimant’s initial visit on March 27, 2009, Dr. Cabrera recom-
mended a magnetic resonance imaging (MRI) scan and imposed physical activity restric-
tions, which restricted claimant from using his left arm. At a follow-up appointment on April 
15, 2009, Dr. Reents continued the restriction from use of the left arm. Dr. Reents referred 
claimant to Orthopedic Surgeon Leo Tartaglia, M.D., for an evaluation on June 15, 2009. 
Claimant underwent the MRI scan of his left shoulder on July 6, 2009. Dr. Tartaglia went 
over the MRI results with claimant on July 13th, which ruled out a tear of the rotator cuff but 
showed a tear of the posterior glenoid labrum. Dr. Tartaglia recommended an exercise re-
habilitation program.
19. Crediting claimant’s testimony, the Judge finds: -F- hired claimant to work as a la-
borer. Claimant had never before worked in the business of tearing down, setting up, or 
moving mobile homes. Tearing down a mobile home site involves removing ridge-cap 
shingles, removing skirting, disconnecting plumbing, and removing legs. Set-up activities 
are the same but involve installation instead of tearing down. Claimant earned $12.00 per 
hour when he started working for -E- in November of 2008. In January of 2009, -E- raised 
claimant’s hourly wage to $13.00. -F- would telephone claimant to ask him to work on 
various jobs. -E- did not withhold taxes from claimant’s pay, but -E- withheld child support 
payments pursuant to a garnishment order. 
20. Crediting claimant’s testimony, the Judge further finds: Claimant would typically 
meet -F- at -E-’s house before work each day. Claimant typically rode to the jobsite in one 
of -E-’s vehicles. Claimant worked an average of 35 hours per week. -E- paid claimant by 
check made out personally to claimant. Claimant gave -E- written notice of his claim by 
letter of March 22, 2009, which he mailed by certified mail to -E-’s legal address. Claim-
ant’s work activities involved lifting up to 80 pounds, when lifting axles used to transport 
mobile homes. Although claimant stated that he lifted axles by himself, without assistance, 
-F- contradicted this when he said he always instructed 2 workers to lift the axles because 
they are too heavy for one person to lift. -F- however failed to state the weight of the axles. 
The Judge thus credits claimant’s testimony in finding that claimant’s regular work for -E- 
requires him to be capable of lifting up to 80 pounds.
21. Crediting claimant’s testimony, -E- provided the tools he used, such as, screw-guns, 
come-along tools, jacks, hammers, air-nailer, drop cords, and wedges. -E- also provided 
materials, such as, ABS piping, glue, replacement parts, shingles, new skirting, and legs. 
Claimant supplied his own work gloves and kneepads. -F- supervised and directed the 
work and provided on-the-job training. 
22. Crediting his testimony, -F- contacted -E-’s office for work assignments, determined 
the size of the crew he needed to perform the work, supervised the work, and assured that 
the crew had materials. Contrary to claimant’s assumption that -E- supplied the tools, -F- 
supplied the tools for the various projects. -E- supplied the vehicles and welder. The Judge 
finds that -F- supplied the tools on behalf of -E-, based upon the contract of hire he had 
with -E-. Claimant always reported to -F- when he needed to leave work early. -F- oversaw 
claimant’s work and the work of the other laborers. -F- believes claimant’s injury was 
avoidable and that claimant “messed-up”.



23. Crediting -E-’s testimony, the Judge finds: Claimant kept track of his own hours and 
turned them in to -E-’s bookkeeper every Thursday. -E- paid claimant by check every Fri-
day. 
24. -E- failed to show it more probably true that claimant was free from employer’s con-
trol and direction in performance of his service and that he is customarily engaged in an 
independent trade. Here, the balance of factors in §8-40-202(2)(b)(II) clearly establishes 
that claimant was -E-’s employee at the time of his industrial injury on March 19, 2009. 
Claimant worked for -E- as a laborer and was not customarily engaged in an independent 
trade. Claimant had never worked setting up mobile homes before working for employer. 
Claimant worked for -E- under the direction and control of -F-, where -F- oversaw the 
work, instructed claimant how to perform the work, and dictated the time for performing the 
work. Claimant worked exclusively for -E- and did not contract out his services to other in-
dividuals. -E- paid claimant an hourly wage instead of a contract price per job. -E- paid 
claimant by check made out to him personally, and not to a business. -E-, through -F-, pro-
vided tools and materials needed to complete the work. -E- thus failed to prove by a pre-
ponderance of the evidence that claimant was performing work as an independent con-
tractor at the time of his industrial injury on March 19, 2009. 
25. Claimant showed it more probably true than not that an average weekly wage 
(AWW) of $455.00 more fairly approximates his wage loss as a result of his injury. 
Claimant testified that he averaged 35 hours per week while working for -E-. Although 
-E- and -F- dispute claimant’s testimony, -E- failed to produce wage records to contra-
dict claimant’s testimony. Claimant had requested those records through discovery, but 
-E- failed to produce them. The Judge therefore credits claimant’s testimony concerning 
his AWW over what -E-’s records might otherwise show in finding claimant’s AWW is 
$455.00 (35 x $13.00 = $455.00).
26. Claimant showed it more probably true than not that the ambulance ride provided 
by the City of Federal Heights and that medical treatment provided by the following 
medical providers was reasonable and necessary to cure and relieve claimant of the ef-
fects of his injury while working for -E-: St. Anthony Hospital North, Big Thompson Medi-
cal Group, Dr. Reents, Dr. Cabrera, Loveland Orthopedics, Dr. Tartaglia, and the McKee 
Medical Center (for the MRI). In addition, prescription medications prescribed by these 
providers was reasonably necessary. The cost of reasonably necessary medical treat-
ment provided to date by these providers amounts to $7,636.93.
27. Claimant showed it more probably true than not that his injury proximately 
caused his total wage loss from March 20th through August 16, 2009. Crediting claim-
ant’s testimony, the physical activity restrictions imposed by Dr. Reents and Dr. Cabrera 
prevented him from performing his regular work for -E-, which required him to lift up to 
80 pounds when lifting axles for motor homes. -E- never offered claimant modified work 
within his restrictions. Neither Dr. Reents nor Dr. Cabrera have released claimant to per-
form his regular work as a laborer for -E-. Claimant however started performing yard 
work for an individual on August 17, 2009, where he has been earning $96.00 per week.
28. Claimant showed it more probably true than not that -E- failed to notify in writing 
the Division of Workers’ Compensation (DOWC) and claimant that -E- was denying his 
claim pursuant to §§8-43-203(1) and (2)(a). By letter of April 30, 2009, DOWC officially 
notified -E- of claimant’s claim and directed him to file a written admission or denial 
within 20 days. -E- thus had until May 19, 2009, to file such written denial, with copy to 



claimant. While -E- orally denied liability for claimant’s claim during a telephone conversa-
tion with claimant’s counsel, there was no persuasive evidence otherwise showing that -E- 
provided written notification denying claimant’s claim to both claimant and DOWC by May 
19, 2009. -E- failed to provide such written notification during the period of time from May 
20th through the time of hearing on September 22, 2009. May 20th to the date of hearing 
comprises a period of 126 days during which -E- failed to comply with §§8-43-203(1) and 
(2)(a). 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Compensability / Independent Contractor Status:

Claimant argues he has proven by a preponderance of the evidence that 
he sustained an injury arising out of the course and scope of his employment 
with -E-. -E- contends that he has proven by a preponderance of the evidence 
that claimant was working as an independent contractor at the time of his injury. 
The Judge agrees with claimant’s argument that he was -E-’s  employee at the 
time of his injury on March 19, 2009.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2009), is to assure the quick and efficient delivery of disabil-
ity and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra. Claimant shoulders 
the burden of proving by a preponderance of the evidence that his injury arose 
out of the course and scope of his employment with -E-. Section 8-41-301(1), su-
pra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985). A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents. Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the tes-
timony and actions; the motives  of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). A Workers' 
Compensation case is decided on its  merits. Section 8-43-201, supra. The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000).



Section 8-40-202(2)(a), supra, provides that an individual performing serv-
ices for another is deemed to be an employee:

[U]nless such individual is free from control and direction in the per-
formance of the service, both under the contract for performance of 
service and in fact and such individual is  customarily engaged in an 
independent trade, occupation, profession, or business related to 
the service performed.

Section 8-40-202(2)(b)(II), supra, then sets  forth nine factors to balance in deter-
mining whether claimant is free from control and direction in performance of the 
service and is  customarily engaged in an independent trade. In the context of un-
employment insurance claims, the statutory requirement that a worker be custom-
arily engaged in an independent trade or business  assures that a worker, whose 
income is  almost entirely dependent upon continued employment by a single em-
ployer, is protected from the vagaries  of involuntary unemployment. Long View Sys-
tems Corp. USA v. Industrial Claim Appeals Office, 197 P.3d 295 (Colo. App. 2008). 
The court, in Long View Systems Corp. USA v. Industrial Claim Appeals Office, ac-
knowledged prior decisions holding that workers must actually provide similar serv-
ices to others at the same time they work for the putative employer in order to be 
engaged in an independent trade or profession, citing Carpet Exchange of Denver, 
Inc. v. Industrial Claim Appeals  Office, 859 P.2d 278 (Colo. App. 1993). However, in 
Long View Systems Corp. USA v. Industrial Claim Appeals Office, the court held 
that the lack of evidence that the worker performed services for others during the 3-
month period of the consulting agreement was insufficient to support a determina-
tion that the worker was not customarily engaged in an independent trade, occupa-
tion, profession, or business. Thus, in cases involving short-term contracts for serv-
ices, the lack of contemporaneous work for others  is  not dispositive of whether a 
worker maintained an independent trade or profession. Long View Systems Corp. 
USA v. Industrial Claim Appeals Office, supra. 

Here, the Judge found claimant a presumptive employee of -E- pursuant to 
§8-40-202(2)(a), supra, because claimant sustained an injury to his  left shoulder 
while performing services for -E-’s business on March 19, 2009. The burden of 
proving claimant was an independent contractor shifted to -E-. The Judge how-
ever found that -E- failed to show it more probably true that claimant was free from 
employer’s control and direction in performance of his service and that he is cus-
tomarily engaged in an independent trade. -E- thus failed to prove by a preponder-
ance of the evidence that claimant was performing work as  an independent con-
tractor at the time of his industrial injury on March 19, 2009. 

As found, the balance of factors in §8-40-202(2)(b)(II) clearly establishes 
that claimant was -E-’s employee at the time of his  industrial injury on March 19, 
2009. Claimant worked for -E- as a laborer and was not customarily engaged in an 
independent trade. Claimant had never worked setting up mobile homes before 
working for employer. Claimant worked for -E- under the direction and control of -F-, 



where -F- oversaw the work, instructed claimant how to perform the work, and dic-
tated the time for performing the work. Claimant worked exclusively for -E- and did 
not contract out his services to other individuals. -E- paid claimant an hourly wage 
instead of a contract price per job. -E- paid claimant by check made out to him per-
sonally, and not to a business. -E-, through -F-, provided tools and materials claim-
ant needed to complete the work.

The Judge concludes claimant sustained a compensable left-shoulder injury 
while employed by -E- on March 19, 2009. -E- shall pay for claimant’s benefits un-
der the Act. 

B. Medical Benefits and Temporary Disability Benefits:

 Claimant argues  he has proven by a preponderance of the evidence that 
he is  entitled to medical and temporary disability benefits. The Judge agrees that 
-E- should pay claimant temporary total disability (TTD) benefits  in a lump sum of 
$9,750.00. -E- should pay claimant temporary partial disability (TPD) benefits in a 
lump sum of $1,897.73 through the date of hearing, and thereafter in the daily 
amount of $51.29. The Judge further agrees that -E- should pay claimant’s medi-
cal benefits.

Average Weekly Wage

 The Judge must determine an employee's average weekly wage (AWW) 
by calculating the money rate at which services  are paid the employee under the 
contract of hire in force at the time of injury, which must include any advantage or 
fringe benefit provided to the employee in lieu of wages. Celebrity Custom Build-
ers v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995). The over-
all objective of calculating AWW is to arrive at a fair approximation of claimant's 
wage loss and diminished earning capacity. Ebersbach v. United Food & Com-
mercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997). 

  The Judge found claimant showed it more probably true than not that an 
AWW of $455.00 more fairly approximates claimant’s wage loss as a result of his 
injury. The Judge credited claimant’s testimony concerning his AWW over what 
-E-’s records might otherwise show in finding that he averaged 35 hours per 
week while working for -E-.

Temporary Total Disability Benefits

To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three 
work shifts, that he left work as a result of the disability, and that the disability re-
sulted in an actual wage loss. PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995). Section 8-42-103(1)(a), supra, requires claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss  in 
order to obtain TTD benefits. PDM Molding, Inc. v. Stanberg, supra. The term 



disability, connotes two elements: (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his  prior work. Culver v. Ace Elec-
tric, 971 P.2d 641 (Colo. 1999). There is  no statutory requirement that claimant 
establish physical disability through a medical opinion of an attending physician; 
claimant's testimony alone may be sufficient to establish a temporary disability. 
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997). The impairment of 
earning capacity element of disability may be evidenced by a complete inability to 
work, or by restrictions which impair the claimant's  ability effectively and properly 
to perform his regular employment. Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo. App. 1998). 

 The Judge found that claimant showed it more probably true than not that 
his injury proximately caused his total wage loss from March 20th through August 
16, 2009. Claimant thus proved by a preponderance of the evidence that he is 
entitled to TTD benefits from March 20th through August 16, 2009.

The Judge credited claimant’s testimony in finding that the physical activity 
restrictions imposed by Dr. Reents and Dr. Cabrera prevented claimant from per-
forming his regular work for -E-. Claimant’s work for -E- required him to lift up to 
80 pounds when lifting axles for motor homes. Claimant could not perform his 
regular work under the restriction of no use of the left upper extremity. -E- never 
offered claimant modified work within his restrictions. Neither Dr. Reents nor Dr. 
Cabrera have released claimant to perform his regular work as a laborer for -E-. 
Claimant however started performing yard work for an individual on August 17, 
2009, where he has been earning $96.00 per week. Claimant thus was no longer 
totally disabled as of August 17, 2009.

Penalty for Failure to Insure

Section 8-43-408(1), supra, provides for an increase in compensation by 
50% as a penalty against employers who fail to comply with insurance require-
ments under the Act. As found, claimant’s AWW is $455.00, which gives a TTD 
rate of $303.00 ($455.00 x .666 = $303.00). Fifty percent of $303.00 is $151.52, 
which gives an overall weekly rate of $455.00 ($303.00 + $151.52 = $454.51, 
rounded to $455.00). Claimant’s daily TTD rate with penalty is $65.00 ($455.00 ÷ 
7 = $65.00).

The Judge concludes that -E- should pay claimant a lump sum of 
$9,750.00 for TTD benefits  for the 150 days  from March 20th through August 16, 
2009 (150 x $65.00 = $9,750.00). 

Temporary Partial Disability Benefits

Section 8-42-103(1), supra, requires a claimant seeking temporary disabil-
ity benefits  to establish a causal connection between the industrial injury and 
subsequent wage loss. Champion Auto Body v. Industrial Claim Appeals Office, 



950 P.2d 671 (Colo. App. 1997). To prove entitlement to temporary partial disabil-
ity (TPD) benefits, claimant must prove that the industrial injury contributed to 
some degree to a temporary wage loss. PDM Molding, Inc. v. Stanberg, 898 P.2d 
542 (Colo. 1995). Thus, if the injury in part contributes to the wage loss, TPD 
benefits must continue until one of the elements of §8-42-106(2), supra, is satis-
fied. Champion Auto Body v. Industrial Claim Appeals Office, supra. Section 8-
42-106(2)(a), supra, provides that TPD benefits cease when the employee 
reaches maximum medical improvement.

As found, claimant started performing yard work for an individual on 
August 17, 2009, where he has been earning $96.00 per week. -E- should pay 
claimant TPD benefits at the daily rate of $51.29 ($455.00 - $96.00 = $359.00; 
$359.00 x .666 = $239.09; 50% x $239.09 = $119.55; $239.09 + $119.55 = 
$358.64, rounded up to $359.00; $359.00 ÷ 7 = $51.29). -E- should pay claimant 
a lump sum of $1,897.73 for TPD benefits  at the daily rate of $51.29 from August 
17th through the date of hearing on September 22, 2009. -E- should pay claimant 
TPD benefits at the daily rate of $51.29 from September 23, 2009, ongoing, until 
terminated pursuant to the Act.

Medical Benefits

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and sur-
gical supplies, crutches, and apparatus as may reasonably be 
needed at the time of the injury … and thereafter during the disabil-
ity to cure and relieve the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably neces-
sary to cure and relieve the employee from the effects of the injury. Section 8-42-
101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990). Authorization refers to the physician's legal authority to treat the injury at 
respondents' expense, and not necessarily the reasonableness of the particular 
treatment. Popke v. Industrial Claim Appeals Office, 944 p.2d 677 (Colo. App. 
1997). Section 8-43-404(5), supra, allows the employer the right in the first in-
stance to designate the authorized treating physician; the right to select however 
passes to claimant where the employer fails  to designate in the first instance. 
Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).

 The Judge found claimant showed it more probably true than not that the 
ambulance ride provided by the City of Federal Heights and that medical treat-
ment provided by the following medical providers was reasonable and necessary 
to cure and relieve claimant of the effects of his work-related injury: St. Anthony 
Hospital North, Big Thompson Medical Group, Dr. Reents, Dr. Cabrera, Loveland 
Orthopedics, Dr. Tartaglia, and the McKee Medical Center (for the MRI). -E- 
should reimburse claimant the amount of $113.44 for reasonably necessary pre-
scription medications. 



The Judge concludes that -E- should be liable to pay for medical services 
and treatment provided by the City of Federal Heights, St. Anthony Hospital 
North, Big Thompson Medical Group, Dr. Reents, Dr. Cabrera, Loveland Ortho-
pedics, Dr. Tartaglia, and the McKee Medical Center. -E- should reimburse claim-
ant the amount of $113.44 for reasonably necessary prescription medications. 
-E- should pay the cost of reasonably necessary medical treatment provided to 
date by these providers in the amount of $7,636.93.

C. Penalty for Failure to Admit or Deny Liability:

 Claimant argues he has proven by a preponderance of the evidence that 
-E- should be penalized for failure to admit or deny liability for claimant’s  injury 
pursuant to §§8-43-203(1) and (2)(a), supra.

Section 8-43-203(1), supra, requires a non-insured employer to notify 
DOWC and claimant in writing of any denial of the claim within 20 days of notice 
of the claim. Section 8-43-203(2)(a), supra, provides that the employer may be 
liable for a penalty of up to one day’s compensation for each day’s failure to ad-
mit or deny liability in writing, where claimant prevails on the claim for compensa-
tion. Section 8-43-203(2)(a), supra, further provides that employer shall pay 50% 
of the penalty to claimant and 50% to the director of DOWC on behalf of the 
Subsequent Injury Fund.

The Judge found that claimant showed it more probably true than not that 
-E- failed to provide DOWC and claimant written notification that -E- was denying 
his claim as required by §§8-43-203(1) and (2)(a). Claimant thus proved by a 
preponderance of the evidence that -E- should be penalized for his failure to 
timely deny liability for claimant’s injury. 

As found, DOWC, by letter of April 30, 2009, officially notified -E- of claim-
ant’s claim and directed him to file a written admission or denial within 20 days. 
-E- thus had until May 19, 2009, to file such written denial, with copy to claimant. 
The Judge found that -E- failed to provide written notification denying claimant’s 
claim to both claimant and DOWC by May 19, 2009. -E- failed to provide such writ-
ten notification during the period of time from May 20th through the time of hearing 
on September 22, 2009. May 20th to the date of hearing comprises a period of 126 
days during which -E- failed to comply with §§8-43-203(1) and (2)(a).

Claimant’s daily compensation, or TTD rate is $43.29 ($303.00 ÷ 7 = 
$43.29). The $43.29 multiplied over the 126-day period during which -E- failed to 
comply with §§8-43-203(1) and (2)(a), provides a penalty of $5454.00 (126 x 
$43.29 = $5454.00). Of that $5454.00 penalty amount, -E- owes 50% ($2727.00) 
to claimant and 50% ($2727.00) to the Subsequent Injury Fund.

The Judge concludes that -E- should pay claimant a penalty in the amount 
of $2727.00 and that -E- should pay the Subsequent Injury Fund a penalty in the 
amount of $2727.00. 



ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. -E- shall pay claimant a lump sum of $9,750.00 for TTD benefits for 
the 150 days from March 20th through August 16, 2009. 

2. -E- shall pay claimant a lump sum of $1,897.73 for TPD benefits at 
the daily rate of $51.29 from August 17th through the date of hearing on Septem-
ber 22, 2009. 

3. -E- shall pay claimant TPD benefits at the daily rate of $51.29 from 
September 23, 2009, ongoing, until terminated pursuant to the Act.

4. -E- shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

5. -E- shall pay for medical services and treatment provided by the 
City of Federal Heights, St. Anthony Hospital North, Big Thompson Medical 
Group, Dr. Reents, Dr. Cabrera, Loveland Orthopedics, Dr. Tartaglia, and the 
McKee Medical Center. 

6. -E- shall pay claimant the amount of $113.44 for reasonably neces-
sary prescription medications. 

 7. -E- shall pay claimant a lump sum payment of $2727.00 as penalty 
for failure to admit or deny liability as required by the Act. 
 8. -E- shall pay the Subsequent Injury Fund a lump sum payment of 
$2727.00 as penalty for failure to admit or deny liability as required by the Act. 
 
 9. -E- shall pay the Director of the Division of Workers’ Compensation 
on behalf of the Subsequent Injury Fund as follows: -E- shall issue any check 
payable to “Subsequent Injury Fund” and shall mail the check to the Division of 
Workers' Compensation, P.O. Box 300009, Denver, Colorado 80203-0009, Atten-
tion: Brenda Carrillo, Subsequent Injury Fund.

10. Issues not expressly decided herein are reserved to the parties for 
future determination.

11. In lieu of payment of the above compensation and benefits to the 
claimant, the -E- shall:

 a. Deposit the sum of $23,000.00 ($9,750.00 + $1,897.73 + $7,636.93 
+ $2727.00 = $22,011.66, rounded to $23,000.00) with the Division 
of Workers' Compensation, as trustee, to secure the payment of all 
unpaid compensation and benefits  awarded. The check shall be pay-



able to: Division of Workers' Compensation/Trustee. The check shall 
be mailed to the Division of Workers' Compensation, P.O. Box 
300009, Denver, Colorado 80203-0009, Attention: Sue Sobolik/
Trustee; or

 b. File a bond in the sum of $23,000.00 with the Division of Workers' 
Compensation within ten (10) days of the date of this order:

  (1) Signed by two or more responsible sureties who have re-
ceived prior approval of the Division of Workers' Compensa-
tion; or

  (2) Issued by a surety company authorized to do business  in 
Colorado.

  The bond shall guarantee payment of the compensation and benefits 
awarded.

 IT IS FURTHER ORDERED: That the -E- shall notify the Division of Work-
ers' Compensation of payments made pursuant to this order.

IT IS FURTHER ORDERED: That the filing of any appeal, including a peti-
tion to review, shall not relieve -E- of the obligation to pay the designated sum to 
the trustee or to file the bond. §8-43-408(2), supra.

DATED: _September 24, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-732-044

ISSUES

 1. Whether Pinnacol properly cancelled its Workers’ Compensation 
insurance policy with Employer pursuant to §8-44-110, C.R.S. prior to Decedent’s 
fatal injuries on August 4, 2007.

 2. Whether Claimants’ are entitled to reimbursement from Pinnacol or 
First Comp Insurance for Decedent’s funeral expenses  in the amount of 
$4,852.83.

FINDINGS OF FACT

 1. Decedent worked for Employer as  a plumber. -G- was the owner of 
Employer.



2. On August 4, 2007 Decedent suffered fatal injuries as  a result of a 
trench collapse during the course and scope of his employment with Employer. 
The accident occurred at 770 Street in Denver, Colorado while Decedent and 
coworker -H- were connecting a drainage pipe from a building to the street.

 3. At the time of Decedent’s  fatal injuries Employer was a subcontrac-
tor of Statutory Employers. Statutory Employers owned the property located at 
770 Street in Denver, Colorado. First Comp Insurance provided Workers’ Com-
pensation Insurance for Statutory Employers on August 4, 2007.

 4. Decedent’s funeral expenses totaled $4,852.83. Respondents have 
not paid Decedent’s funeral benefits in this matter.

 5. Employer obtained a Workers’ Compensation insurance policy 
through Pinnacol on March 27, 2007. Mr. -G- had completed an application for 
insurance with the assistance of insurance agent John R. Lewis on March 17, 
2007. Mr. Lewis testified trough an evidentiary deposition that he is an independ-
ent insurance agent employed by CoWest of Colorado Springs, Colorado.

 6. Pinnacol Underwriter Timothy Hurd testified through an evidentiary 
deposition in this  matter. Mr. Hurd stated that he was the Pinnacol underwriter 
assigned to Employer’s  policy. He explained that he is familiar with the cancella-
tion process from an underwriting manual and the automated Workers’ Compen-
sation Information System (WCIS) program utilized at Pinnacol. Mr. Hurd ex-
plained that, if a policyholder fails to make payment on a premium by the due 
date as set forth in the invoice, a notice of cancellation is mailed to the policy-
holder 10 business days  prior to cancellation plus four business days for mailing. 
The policy will thus cancel on the 15th business  day after the notice of cancella-
tion is mailed. Mr. Hurd commented that it is the policy and procedure at Pinnacol 
to send the notice of intent to cancel to the employer by certified mail. He also 
remarked that when Pinnacol issues a notice of intent to cancel a policy of insur-
ance it is the regular practice of the company to document the activity in the Pin-
nacol Policy Notepad.

 7. On May 15, 2007 Pinnacol issued a Workers’ Compensation In-
voice to Employer reflecting that a premium installment in the amount of $597 
was due by June 4, 2007. On June 8, 2007 Pinnacol issued a Notice of Cancella-
tion to Employer because it had not received the premium payment due on Em-
ployer’s  policy. The Notice of Cancellation specified that, if the premium payment 
was not received on or before June 25, 2007, the policy would be cancelled ef-
fective at 12:01 a.m. on June 26, 2007. Mr. Hurd testified that the Pinnacol Policy 
Notepad reflected that the Notice of Cancellation was mailed on June 9, 2007 
with an assigned certified mail number.

 8. On June 26, 2007 Pinnacol issued a Policy Cancelled notice to 
Employer for failure to pay its premium. Mr. Hurd explained that, before the Pol-



icy Cancelled notice was mailed, he verified that no premium payment had been 
received from Employer.

 9. The Notice of Cancellation was sent through regular mail to Em-
ployer’s  insurance agent Mr. Lewis at CoWest of Colorado Springs, Colorado. Mr. 
Lewis  testified that he believed he received the Notice of Cancellation because 
on July 2, 2007 his  company prepared new insurance certificates specifying that 
the prior policy had been cancelled. Futhermore, an e-mail from CoWest to Mr. 
-G- dated July 2, 2007 noted that Employer’s  Workers’ Compensation insurance 
policy through Pinnacol had been cancelled effective June 26, 2007. 

 10. Mr. Hurd testified that once a policy is  cancelled for the nonpay-
ment of a premium Pinnacol allows a 14-day period for reinstatement of the pol-
icy. The policyholder would have to contact Pinnacol, make arrangements for 
payment of past due premiums, sign a no-loss letter and pay a reinstatement fee. 
Mr. Hurd explained that Mr. -G- did not make any effort to contact him or anyone 
else at Pinnacol in order to reinstate Employer’s cancelled policy.

 11. Janette Doctor testified through an evidentiary deposition that she 
is  a computer peripheral operator who works in Pinnacol’s  mailroom. Ms. Docter 
remarked that she was the mailroom employee who certified the Notice of Can-
cellation dated June 8, 2007 and entered the Pinnacol Notepad to verify that the 
notice was sent certified mail. Ms. Doctor also obtained the signature page from 
the certified notice through the Track/Confirm system of the United States Postal 
Service (USPS). She verified that the certified mail label number for the Notice of 
Cancellation matched the Track/Confirm label.

 12. Based on the credible testimony of Ms. Doctor, the Notice of Can-
cellation was delivered to Mr. -G- on June 12, 2007. The signature on the Track/
Confirm inquiry is  similar to Mr. -G-’s signature on his application for insurance 
and other documents in the record.

 13. Becky Ostdiek, a commercial lines manager for Six & Geving In-
surance, Inc., testified through an evidentiary deposition that she was contacted 
in early August 2007 by one of her clients requesting that she help Mr. -G- con-
cerning a workers’ compensation insurance cancellation with Pinnacol. Ms. Ost-
diek explained that Mr. -G- approached her and asked that she become his  bro-
ker of record (BOR). She then contacted Pinnacol and spoke to Underwriter 
Ryan Lanter concerning the status of Employer’s  policy. Mr. Lanter informed her 
that Employer’s policy had been cancelled on June 26, 2007 and could not be 
reinstated. Ms. Ostdiek testified that, after phone conversations, faxes and e-
mails with Mr. Lanter she concluded that Employer’s policy of Workers’ Compen-
sation insurance through Pinnacol had been cancelled.

 14. Pinnacol Senior Underwriter Ryan Lanter testified through an evi-
dentiary deposition about his  conversations with Ms. Ostdiek. He provided Ms. 
Ostdiek with copies of documents  reflecting that Employer’s  insurance policy had 



been cancelled effective June 26, 2007. Mr. Lanter explained that he became 
aware of Decedent’s fatality some time during the day on August 6, 2007. He 
commented that the Workers’ Compensation insurance policy for Employer was 
not reinstated prior to the fatality that occurred on August 4, 2007. Mr. Lanter 
noted that the policy was not eligible for reinstatement because it had been can-
celled on June 26, 2007 and was beyond the 14-day guideline for reinstatement. 
He informed Ms. Ostdiek that Pinnacol could write a new policy of insurance for 
Employer but it would need to complete a final audit on the cancelled policy and 
Employer could then submit new application paperwork.

 15. First Comp Insurance asserts  that Pinnacol’s June 26, 2007 Notice 
of Cancellation failed to comply with §8-44-110, C.R.S. because it was not sent 
by certified mail to Employer’s insurance agent Mr. Lewis of CoWest. Although 
Pinnacol sent the Notice of cancellation to Mr. -G- through certified mail, it sent 
the Notice of Cancellation to Mr. Lewis through regular mail. However, Pinnacol’s 
failure to send the Notice of Cancellation to Mr. Lewis through certified mail did 
not render the cancellation ineffective because Pinnacol substantially complied 
with §8-44-100, C.R.S. and Employer had actual notice of the cancellation.

 16. On June 8, 2007 Pinnacol issued a Notice of Cancellation to Em-
ployer because it had not received the premium payment due on Employer’s pol-
icy. The Notice of Cancellation specified that, if the premium payment was not 
received on or before June 25, 2007, the policy would be cancelled effective at 
12:01 a.m. on June 26, 2007. The credible testimony of Pinnacol employees Mr. 
Hurd, Ms. Doctor and Mr. Lanter, in conjunction with the documentary evidence, 
reflects  that Pinnacol sent a Notice of Cancellation by certified mail to owner of 
Employer Mr. -G-. The record also reveals  that the Notice of Cancellation was 
sent through regular mail to Employer’s insurance agent Mr. Lewis  at CoWest of 
Colorado Springs, Colorado. Mr. Lewis testified that he believed he received the 
Notice of Cancellation because on July 2, 2007 his  company prepared new in-
surance certificates specifying that the prior policy had been cancelled.

 17. The record reveals that Mr. -G- also had actual knowledge that his 
Workers’ Compensation insurance policy through Pinnacol had been cancelled 
on June 26, 2007 for failure to make a premium payment. The Track/Confirm re-
ceipt from the USPS reflects that the Notice of Cancellation was delivered to Mr. 
-G- on June 12, 2007. Furthermore, an e-mail from CoWest to Mr. -G- dated July 
2, 2007 specifies that Employer’s Workers’ Compensation insurance policy 
through Pinnacol had been cancelled effective June 26, 2007. Because Em-
ployer had an adequate opportunity to avoid non-insured status, Pinnacol sub-
stantially complied with §8-44-110, C.R.S. in canceling Employer’s Workers’ 
Compensation insurance policy. Pinnacol’s delivery of the Notice of Cancellation 
to Mr. Lewis through regular mail did not adversely affect Employer’s interests.

 18. Decedent suffered fatal injuries  during the course and scope of his 
employment with Employer on August 4, 2007. Decedent’s funeral expenses to-



taled $4,852.83. The Workers’ Compensation insurance policy issued by Pinna-
col to Employer had been canceled effective June 26, 2007. At the time of Dece-
dent’s fatal injuries Employer was a subcontractor of Statutory Employers  and 
First Comp Insurance provided Workers’ Compensation Insurance for Statutory 
Employers. Therefore, First Comp Insurance is financially responsible for Dece-
dent’s funeral expenses in the amount of $4,852.83.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation. §8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. §8-42-101, C.R.S. A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts  in a Workers' Com-
pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' Com-
pensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

4. Section 8-44-110, C.R.S., which governs the notification duties of 
an insurer when canceling Workers’ Compensation insurance coverage, pro-
vides:

Every insurance carrier authorized to transact business in 
this  state, including Pinnacol Assurance, which insures employers 
against liability for compensation under the provisions of articles 40 
to 47 of this title, shall notify any employer insured by the carrier or 
Pinnacol Assurance, and any agent or representative of such em-
ployer, if applicable, by certified mail of any cancellation of such 
employer’s insurance coverage. Such notice shall be sent at least 
thirty days prior to the effective date of the cancellation of the insur-



ance. However, if the cancellation is based upon one or more of the 
following reasons, then such notice may be sent less than thirty 
days prior to the effective date of the cancellation of the insurance: 
Fraud, material representation, nonpayment of premium, or any 
other reason approved by the commissioner of insurance.

 The statute is designed to “afford the insured advance notice of an im-
pending cancellation of insurance so that the insured has an opportunity to avoid 
non-insured status.” Perez v. Lags Exploration, d/b/a Waterboyz Int’l, LLC, W.C. 
Nos. 4-734-913 & 4-734-795 (ICAP, Mar. 23, 2009).

 5. As found, First Comp Insurance asserts  that Pinnacol’s June 26, 
2007 Notice of Cancellation failed to comply with §8-44-110, C.R.S. because it 
was not sent by certified mail to Employer’s  insurance agent Mr. Lewis of CoW-
est. Although Pinnacol sent the Notice of cancellation to Mr. -G- through certified 
mail, it sent the Notice of Cancellation to Mr. Lewis through regular mail. How-
ever, Pinnacol’s failure to send the Notice of Cancellation to Mr. Lewis through 
certified mail did not render the cancellation ineffective because Pinnacol sub-
stantially complied with §8-44-100, C.R.S. and Employer had actual notice of the 
cancellation.

 6. In EZ Building Components v. Industrial Claim Appeals Office, 74 
P.3d 516 (Colo. App. 2003), the Colorado Court of Appeals  analyzed the specific 
language of §8-44-110, C.R.S. At the time §8-44-110, C.R.S. required notice of 
cancellation by certified mail to the Division, employer and insurer. EZ Building 
Components, 74 P.3d at 518. The Court reasoned that substantial compliance 
with the notice provisions of the statute is sufficient to cancel a Workers’ Com-
pensation insurance policy. Id. The Court affirmed the final order of the Industrial 
Claim Appeals Office and concluded that the insurer substantially complied with 
the notice provision of §8-44-110, C.R.S. when the employer was notified of the 
policy cancellation by certified mail but there was no evidence that the em-
ployer’s  insurance agent or the Division was also notified by certified mail. Id. at 
518-19. The Court noted that the existence of a business custom is sufficient to 
warrant a presumption that notice was sent. Id. at 519. The Court explained that 
there was no evidence that the failure to notify the agent and the Division by cer-
tified mail adversely affected the employer’s  interests. Id. at 518. Substantial 
compliance with the notice requirements  of the statute was thus  sufficient to ef-
fect cancellation of the policy. Id.

 7. As found, on June 8, 2007 Pinnacol issued a Notice of Cancellation 
to Employer because it had not received the premium payment due on Em-
ployer’s  policy. The Notice of Cancellation specified that, if the premium payment 
was not received on or before June 25, 2007, the policy would be cancelled ef-
fective at 12:01 a.m. on June 26, 2007. The credible testimony of Pinnacol em-
ployees Mr. Hurd, Ms. Doctor and Mr. Lanter, in conjunction with the documen-
tary evidence, reflects that Pinnacol sent a Notice of Cancellation by certified 



mail to owner of Employer Mr. -G-. The record also reveals that the Notice of 
Cancellation was sent through regular mail to Employer’s insurance agent Mr. 
Lewis  at CoWest of Colorado Springs, Colorado. Mr. Lewis testified that he be-
lieved he received the Notice of Cancellation because on July 2, 2007 his com-
pany prepared new insurance certificates specifying that the prior policy had 
been cancelled.

 8. As found, the record reveals that Mr. -G- also had actual knowledge 
that his  Workers’ Compensation insurance policy through Pinnacol had been 
cancelled on June 26, 2007 for failure to make a premium payment. The Track/
Confirm receipt from the USPS reflects that the Notice of Cancellation was deliv-
ered to Mr. -G- on June 12, 2007. Furthermore, an e-mail from CoWest to Mr. -G- 
dated July 2, 2007 specifies that Employer’s Workers’ Compensation insurance 
policy through Pinnacol had been cancelled effective June 26, 2007. Because 
Employer had an adequate opportunity to avoid non-insured status, Pinnacol 
substantially complied with §8-44-110, C.R.S. in canceling Employer’s Workers’ 
Compensation insurance policy. Pinnacol’s delivery of the Notice of Cancellation 
to Mr. Lewis through regular mail did not adversely affect Employer’s interests.

 9. Section 8-41-401(1)(a), C.R.S., creates a statutory employment re-
lationship when a company contracts out part or all of its  work to any subcontrac-
tor. Under the preceding circumstances, the contracting company “shall be liable” 
to pay compensation for injuries to employees of subcontractors. In Re Trujillo, 
W.C. No. 4-537-815 (ICAP, Mar. 12, 2004). The purpose of the statute is to pre-
vent employers from “avoiding responsibility under the workers' compensation 
act by contracting out their regular business to uninsured independent contrac-
tors.” Finlay v. Storage Technology Corp., 764 P.2d 62 (Colo. 1988). In the ab-
sence of proof that the subcontractor was also an insured employer, the statutory 
employer remains solely liable for the work-related injuries of the employees of 
the subcontractor. In Re Trujillo. W.C. No. 4-537-815 (ICAP, Mar. 12, 2004).

 10. As found, Decedent suffered fatal injuries during the course and 
scope of his  employment with Employer on August 4, 2007. Decedent’s  funeral 
expenses totaled $4,852.83. The Workers’ Compensation insurance policy is-
sued by Pinnacol to Employer had been canceled effective June 26, 2007. At the 
time of Decedent’s fatal injuries Employer was a subcontractor of Statutory Em-
ployers and First Comp Insurance provided Workers’ Compensation Insurance 
for Statutory Employers. Therefore, First Comp Insurance is financially responsi-
ble for Decedent’s funeral expenses in the amount of $4,852.83. 

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:



1. Pinnacol substantially complied with §8-44-110, C.R.S. in canceling 
its Workers’ Compensation insurance policy with Employer effective June 26, 
2007.

2. First Comp Insurance shall be liable for Decedent’s  funeral ex-
penses in the amount of $4,852.83.

3. Any issues not resolved in this Order are reserved for future deter-
mination.

DATED: September 24, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-772-353

ISSUES 

¬ Did Respondent prove by clear and convincing evidence that the Division-
sponsored independent medical examiner’s (DIME) opinion on permanent medical im-
pairment was incorrect?

¬ What is Claimant’s permanent medical impairment?

FACTS
 
1. Claimant sustained an injury to her low back on the job on March 2, 2008, Com-
pensability was admitted by Respondent. Claimant was treated for her injury by Dr. Heip 
Ritzer and Dr. Samuel Chan. Claimant reached maximum medical improvement (MMI) 
on September 9, 2008. 
2. Claimant had normal lumbar range of motion for lumbar flexion as measured by 
Dr. Ritzer, the physical therapist Lisa Hamilton, and Dr. Chan on March 24, 2008, April 
3, 2008, April 10, 2008, May 15, 2008, and July 7, 2008. 
3. Dr. Chan found that Claimant had no loss of range of motion as a result of her 
injury when he placed her at MMI on September 9, 2008. Dr. Chan assessed Claimant’s 
permanent medical impairment as five percent of the whole person, based on Table 53, 
Category IIB, of the AMA Guides to the Evaluation of Permanent Impairment, 3rd Edition 
Revised. 
4. Dr. Ritzer examined Claimant on September 24, 2008. He released Claimant to 
full duty and accepted and agreed with Dr. Chan’s permanent impairment rating of five 
percent of the whole person.



5. A Final Admission of Liability was filed in accordance with Dr. Chan’s assessment 
of permanent medical impairment for five percent of the whole person on November 18, 
2008. 
6. Claimant subsequently underwent a Division independent medical evaluation by 
Dr. James Crosby on March 19, 2009. Dr. Crosby determined that Claimant’s loss of 
range of motion was 15% whole person, which, when combined with a Table 53 rating 
of 5%, resulted in an overall permanent impairment rating of 19% whole person.
7. The Division of Workers’ Compensation “Impairment Rating Tips”, updated No-
vember 2008, page 6, states as follows: “DIME Physicians Are Required to Perform 
Their Own Examinations and All Applicable Measurements: As a Division Independent 
Medical Examiner you are required to perform your own examination of Claimant and 
perform all required measurements…” 
8. Dr. Crosby, whose specialty is neurology, testified that he did not measure 
Claimant’s range of motion because he did not know how to measure range of motion. 
but had a physical therapist conduct the testing. Dr. Crosby relied on a physical thera-
pist for those measurements. The physical therapist, Michael Baum, has not attended a 
Division of Workers’ Compensation training session regarding range of motion meas-
urements, and is not Level II accredited. Dr. Crosby did not observe while Mr. Baum 
measured Claimant’s range of motion. Dr. Crosby agreed that the difference between 
Dr. Chan’s finding of no loss of range of motion and Mr. Baum’s measurement of 15% 
whole person was “pretty significant.” 
9. Chapter 2.0 of AMA Guides to the Evaluation of Permanent Impairment, 3rd Edi-
tion Revised, states: “When the medical condition has become static or stabilized, the 
findings should be replicable in repeated examinations. If this is not the case, the stabil-
ity of the medical condition and the matter of permanent impairment are in question.” Dr. 
Crosby agreed that Claimant’s condition had remained stable between the time she was 
placed at MMI in September 2008 and when he saw her. He agreed that Claimant had 
reached maximum medical improvement in September 2008. If the stability of Claim-
ant’s condition is not in question, then according to the AMA Guides, the permanent im-
pairment must be called into question if the findings have not been replicated in re-
peated examinations.
10.  Chapter 2.1 of the AMA Guides states in part: “If the current findings are not in 
substantial accordance with the information of record, the appropriate course is to un-
dertake further clinical evaluation to resolve disparities and determine the individual’s 
present status.”
11. Chapter 1.2 of the AMA Guides states in part: “If the findings of the impairment 
evaluation are not consistent with those in the record, the step of determining the per-
centage of impairment is meaningless and should not be carried out until communica-
tion between the involved physicians or further clinical investigation resolves the dispar-
ity.”
12. The findings of normal range of motion were replicated in repeated examinations 
during the course of Claimant’s treatment; they changed dramatically only with Mr. 
Baums’ measurements. Nevertheless, Dr. Crosby failed to undertake any clinical inves-
tigation to resolve the disparity as required by the AMA Guides.



13. Dr. Crosby was not present during the range of motion testing for Claimant, so he 
was not able to observe Claimant’s effort during the testing or how well she was able to 
move when she was not being tested or when she was distracted. The physical thera-
pist, Mr. Baum, did not report any observations about Claimant to Dr. Crosby. Dr. Crosby 
did not discuss Claimant’s case with Mr. Baum. Dr. Crosby did not know how to meas-
ure range of motion, and he would not have been able to conduct a meaningful conver-
sation with Mr. Baum about the validity of the range of motion measurements.
14. Dr. Crosby testified that he performed a “neurological” examination of Claimant’s 
low back. He did not conduct any range of motion tests in his examination. He testified 
that he felt Claimant was “giving a valid effort” during his examination, yet he did not 
have Claimant engage in any maneuvers, such as range of motion, that required effort.
15. Dr. Crosby defended the validity of the range of motion results obtained by Mr. 
Baum based on his perception that Claimant “is very legitimate. I don’t believe she is 
making anything up… I thought she was a very valid person…. And that would be my 
opinion.” Dr. Crosby also testified that he “trusted” Mr. Baum’s measurements despite 
the fact that Dr. Crosby has no ability to judge whether Mr. Baum performs the meas-
urements correctly. 
16. Dr. Crosby testified that he had no reason to take any steps to determine whether 
Claimant gave full effort during the range of motion testing because the test results had 
internal validity. Dr. Crosby failed to engage in any analysis or investigation regarding 
the substantial difference between the treating providers’ measurements and Dr. Chan’s 
measurements taken several times between March 2008 and September 2008, when 
Claimant consistently demonstrated full range of motion, and Mr. Baum’s measure-
ments. As Dr. Watson testified, the AMA Guides require the test results to demonstrate 
not only internal validity, but external validity as well. Where the findings are inconsistent 
between examiners, the current examiner must investigate the reasons for the disparity 
and attempt to resolve it. Dr. Crosby made no attempt to resolve the disparity.
17. At the time the time Claimant underwent the DIME, she reported to Dr. Crosby 
that she was having thoracic spine muscle spasms. 
18. Chapter 3.3a of the AMA Guides states as follows:

Impairment evaluation should be performed when the individual’s condi-
tion has become static and well stabilized following completion of all nec-
essary medical, surgical, and rehabilitative treatment. This precludes per-
forming measurements when acute illness is present. If acute spasm, a 
phenomenon induced by recent overload, is observed by the examiner, 
this should be noted in the examiner’s report and the mobility measure-
ment should be recorded for comparison purposes only. To obtain a valid 
measurement, the patient must be reexamined in a few  days or weeks 
after the spasm has resolved.

19. Dr. Robert Watson performed an independent medical examination on August 4, 
2009. Dr. Watson testified that regardless of whether Dr. Crosby felt that Claimant was 
having actual spasms, her condition was unstable enough at that moment that, accord-
ing the AMA Guides, Dr. Crosby should not have proceeded with range of motion 
measurements during the scheduled DIME appointment. Dr. Watson testified that the 
acute pain that Claimant reported in her thoracic spine, regardless of whether it was ac-



tually a spasm, was sufficient to interfere with accurate range of motion testing in the 
lumbar spine.
20. Dr. Watson’s range of motion measurements did identify some deficits, they were 
not nearly as extreme as Mr. Baum’s measurements and were more closely aligned with 
Dr. Chan’s measurements. Claimant demonstrated significantly improved range of mo-
tion in Dr. Watsons’ office on August 4, 2009.
21. Dr. Watson testified that when Claimant’s range of motion was measured by him-
self, Dr. Chan, or Mr. Baum, the results of each test met the internal validity criteria. 
Nevertheless, the measurements obtained by Mr. Baum were seriously different than 
the measurements that he and Dr. Chan obtained. Internal validity did not address the 
disparity between the ratings.
22. It was Dr. Watson’s opinion that Dr. Crosby’s permanent medical impairment rat-
ing was not reliable because Dr. Crosby was neither qualified to monitor the range of 
motion tests nor investigate the disparity between Dr. Chan’s and Mr. Baum’s ratings, 
and that Dr. Crosby’s failure to conduct such an investigation did not comply with the 
AMA Guides.
23. While a patient might be able to manipulate the measurements such that they 
indicate less ability to move than really exists, it is difficult to explain how test results can 
incorrectly show the opposite, which would be that the patient demonstrated more range 
of motion than she actually had. Thus, based on logic alone, the tests of the treating 
providers should be the more reliable.
24. The most logical explanation for the disparity between the ratings is Claimant’s 
report of muscle spasms at the time the DIME was conducted. According to the AMA 
Guides, such measurements would have been invalid. The measurements should have 
been repeated by Dr. Crosby once the spasms subsided in the following days or weeks.

CONCLUSIONS OF LAW

 The party seeking to overcome the DIME physician’s finding regarding 
permanent medical impairment bears the burden of proof by clear and convincing 
evidence. Section 8-42-107(8)(c), C.R.S. Clear and convincing evidence is that 
quantum and quality of evidence that renders a factual proposition highly prob-
able and free from serious or substantial doubt. Thus, the party challenging the 
DIME physician’s finding on permanent impairment must produce evidence 
showing it highly probable the DIME physician’s finding concerning permanent 
medical impairment is incorrect. Metro Moving and Storage Co. v. Gussert, 914 
P.2d 411 (Colo.App. 1995). The question of whether the DIME opinion has been 
overcome by clear and convincing evidence is one of fact. Id.

 There is  clear and convincing evidence that Dr. Crosby’s  impairment rat-
ing, insofar as it is  based on loss of range of motion of 15% whole person, is  in-
correct for the following reasons:

 1. Almost all of the range of motion test results conducted by the treat-
ing providers over a period of several months were normal.



 2. There was a great disparity between the range of motion results ob-
tained as part of the DIME and those obtained by the treating providers.

 3. As part of the DIME, Dr. Crosby did not conduct the range of motion 
tests himself, as suggested by the Division.

 4. Dr. Crosby does  not know how to do range of motion testing, and 
therefore was unable to supervise or monitor the process by the physical thera-
pist.

 6. Dr. Crosby did not attempt any range of motion measurements in 
his clinical examination of Claimant.

 7. Dr. Crosby made no effort to consult with the physical therapist 
about the disparity between the therapist’s measurements and those of the treat-
ing providers. Contrary to the requirements  of the AMA Guides, Dr. Crosby made 
no other effort to investigate or explain the disparity between the measurements.

 8. Claimant reported that she was having muscle spasms at the time 
she underwent range of motion testing. According to the AMA Guides, measure-
ments should be taken under such conditions for comparison purposes only and 
repeated a second time after the spasm has resolved.

 9. Claimant demonstrated significantly improved range of motion in 
Dr. Watsons’ office on August 4, 2009.
 

Pursuant to Sections 8-42-101(3.7) and 8-42-107(8)(c), C.R.S., medical 
impair-ment rating must be based on the AMA Guides to the Evaluation of Per-
manent Impairment, 3rd Edition Revised. Likewise, Section 8-42-101(3)(a)(I), 
C.R.S., requires  the director of the Division of Workers’ Compensation to develop 
impairment rating guidelines  based on AMA Guides. Thus, the AMA Guides must 
be applied in assessing permanent impairment.
 
 Dr. Crosby failed to conduct the range of motion tests himself. Dr. Crosby 
admitted that he does not know how to conduct range of motion tests. He has no 
ability to assess whether the testing was done correctly by Mr. Baum. Pursuant to 
Section 8-42-101, C.R.S., a physician who provides an impairment evaluation of 
an injured worker must complete and receive accreditation under the Level II ac-
creditation program sponsored by the Division of Workers’ Compensation. In this 
case, because Dr. Crosby did not know how to do range of motion testing, Dr. 
Crosby abdicated his role of Division examiner and entrusted it to a physical 
therapist who is  not Level II accredited. A large disparity arose between the im-
pairment assessed by Mr. Baum and that assessed by Dr. Chan and the other 
treating providers and Dr. Crosby had neither the ability nor the inclination to as-
sess, explain, or resolve the disparity.



 Respondent has met its burden of proof, by clear and convincing evi-
dence, that Dr. Crosby’s opinion on permanent impairment is wrong to the extent 
that it is based on loss of range of motion. The most accurate impairment rating 
is  five percent whole person, which is based on Table 53 of the AMA Guides, and 
that was assessed by both Dr. Chan and Dr. Crosby.

ORDER

 It is therefore ordered that Respondent shall pay Claimant permanent par-
tial disability benefits based on an impairment of five percent of the whole per-
son. Respondent may credit any previous payments of permanent disability 
benefits. Respondent shall pay interest to Claimant at the rate of eight percent 
per annum on all amounts of compensation not paid when due.

DATED: September 24, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-787-214

ISSUES

The issues for determination are whether Claimant was precluded from 
challenging a safety rule offset taken by Respondents following A Petition to 
Modify, Terminate or Suspend Compensation that was not responded to, and 
whether Respondents have proven by a preponderance of evidence that they 
were entitled to take an offset. 

FINDINGS OF FACT

1. Claimant is a credible witness and his testimony is  persuasive and 
consistent with the medical records in the case.

2. Claimant works for Employer as a rigger. He has been employed 
for approximately ten years by Employer. 

3. This  is  an admitted workers’ compensation claim with a date of in-
jury of November 21, 2008. 

4. At the time of his injury Claimant was working in an area with re-
cently installed handrails. His  foot tangled in an electrical cord that was left by 
welders as he was trying to communicate with co-employees working above him. 
He tripped and, while falling, he grabbed a handrail. His hand slipped off the 
handrail causing him to fall further and suffer injuries. 



5. Following this incident, Employer suspended Claimant for an al-
leged safety rule violation. Claimant credibly testified that he did not challenge 
this  suspension because he needed his job and did not want to risk losing it if he 
challenged Employer’s decision. 

6. Respondents assert that, at the time of his injury, Claimant was re-
quired to wear safety equipment to inhibit his fall. Claimant credibly testified that, 
in the area where he was working, this equipment was not required. 

7. Claimant recently had started working as a rigger and was not in-
structed by his supervisor that he needed to be “tied off” while working in an area 
where handrails were installed after a stairwell had been installed.

8. Salgado, the risk manager for Employer, testified to his opinion that 
Claimant had violated a known safety rule. During his  testimony he acknowl-
edged that the mandate of using fall protection was not activated if the area 
where a worker was performing activities had railing installed. 

9. Claimant testified, and Salgado agreed, that when Salgado came to 
the area where Claimant had fallen he was not wearing a safety harness, nor 
was Claimant’s supervisor. 

10. Claimant’s fall was caused by his tripping on an electrical cord that 
had been left in his path. His hands slipped from the guardrails that were in-
tended to protect him. This  caused his  fall, not his failure to employ fall protection 
equipment.

11. If there was a violation of a safety rule, Respondents  have not es-
tablished by a preponderance of the evidence that the violation was willful. 

12. On April 15, 2009, Respondents filed a Petition to Modify, Termi-
nate, or Suspend Compensation to add a safety rule violation offset. Claimant 
failed to respond to the Motion. Division of Workers’ Compensation employee 
Deem-Reilly issued a letter on May 12, 2009, allowing Respondents to Modify as 
of the date of their Petition. The letter was not issued by the Director. The letter 
does not contain findings of fact or conclusions of law. This letter does not have 
the force of a Order. It is not subject to an appeal to the Industrial Claim Appeals 
Office.

CONCLUSIONS OF LAW

1. The Findings of Fact only concern evidence dispositive of the is-
sues involved. Not every piece of evidence which would lead to a conflicting con-
clusion is  included. Evidence contrary to the findings was rejected as not persua-
sive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000); Boyet v. 
Wal-Mart Stores, Incorporated, WC 4-460-359 (ICAO, 8/28/01).

2. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.



3. A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits and compensability by a preponderance of the 
evidence. A preponderance of the evidence is  that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than 
not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 

4. The facts in a Workers’ Compensation case are not interpreted lib-
erally in favor of either the rights of the injured worker or the rights of the em-
ployer. A workers’ compensation case is decided on its merits. Section 8-43-201, 
C.R.S. The requirements of proof for civil non-injury cases in the district courts 
apply in Workers’ Compensation hearings. Section 8-43-210, 3, C.R.S.

Motion to Strike Hearing

5. Respondents have argued that the letter sent by Division employee 
Deem-Reilly should have preclusive effect and Claimant’s Application for Hearing 
challenging the safety rule offset taken by Respondents should be stricken. 

6. As a matter of law the letter from Terry Deem-Reilly of May 12, 
2009, informing Respondents that hey could modify their General Admission is 
not an Order of the Director or Administrative Law Judge. It contains no findings 
of fact or conclusions of law. It is  not subject to an appeal to the ICAO. Therefore, 
it does not have the preclusive effect of denying Claimant his due process right to 
hearing to challenge Respondent’s safety rule offset. 

Safety Rule Violation

7. Compensation is reduced by fifty percent when an injury is caused 
by the willful failure of an employee to use safety devices or obey a reasonable 
rule. Section 8-42-112, C.R.S.

8. As a matter of law the Claimant’s injury was not caused by either 
the failure to employ a safety device, or to obey a reasonable safety rule. At the 
time of his injury he was  not working in an area where he was required to use a 
fall protection device, since the stairwell and the handrails had already been in-
stalled. His injury was caused by his tripping on an electrical cord that had been 
left in his path. As he was falling he attempted to grip the handrail to stop his fall 
and his hands slipped, resulting in his  injuries. Respondents have failed to dem-
onstrate by a preponderance of evidence that the Claimant violated a safety rule 
which caused Claimant’s  injury and for which they are entitled to an offset pursu-
ant to Section 8-42-112 (1), C.R.S. 

9.  If there was a violation, Respondents have failed to establish by a 
preponderance of the evidence that the violation was willful. 

10. All issues not determined are reserved as a matter of law.

ORDER

 It is, therefore, ordered that:



1. Respondents request to strike Claimant’s Application for Hearing is 
denied.

2. Respondents may not reduce benefits  for failure to employ a safety 
device or follow a safety rule.

3. Any issues  not determined in this  decision are reserved for future 
determination.

DATED: September 25, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-790-102

ISSUES

 1. Whether Claimant has established by a preponderance of the evi-
dence that he suffered a compensable right hernia during the course and scope 
of his employment with Employer on January 12, 2009.

 2. Whether Claimant has demonstrated by a preponderance of the 
evidence that he is  entitled to authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of an industrial injury.

 3. Whether Claimant is entitled to recover penalties pursuant to §8-43-
203, C.R.S. for Respondents’ failure to timely admit or deny his claim for com-
pensation.

FINDINGS OF FACT

 1. Claimant worked for Employer as a dishwasher. His duties included 
washing dishes and dumping barrels of food waste into a dumpster. 

 2. Claimant testified that on January 12, 2009 he was lifting five pound 
buckets of food waste into a dumpster. He explained that he experienced pain in 
his right side and vomited at times during the remainder of his work shift.

 3. On January 15, 2009 Claimant noticed swelling in his right groin 
area. He stated that he disclosed his injury to coworkers  Pablo and Rosa. Claim-
ant testified that he also left a telephone message for General Manager Bob 
Lugenbill to determine his work schedule and apprise Mr. Lugenbill of his work 
injury.



 4. On January 17, 2009 Claimant was terminated from employment 
with Employer. His termination was based on hostility towards coworkers and 
management.

 5. On January 30, 2009 Claimant visited Denver Health Medical Cen-
ter (Denver Health) for an evaluation. He primarily reported that he had been ex-
periencing prostate swelling for approximately three months. Claimant also noted 
that he was experiencing lower abdominal and groin pain but had not suffered 
any trauma. 

 6. Claimant began working for Employer on June 4, 2008. Employer 
required a six-month waiting period before he could qualify for health insurance. 
Claimant thus  became eligible for Employer’s health insurance plan on January 
1, 2009. He was covered by Blue Cross/Blue Shield health insurance from Janu-
ary 1, 2009 until January 31, 2009. Because Claimant had not used his  Blue 
Cross/Blue Shield insurance coverage until he visited Denver Health on January 
30, 2009 he had not exhausted his  deductible. Blue Cross/Blue Shield thus did 
not pay for the treatment Claimant received on January 30, 2009 and has contin-
ued to periodically bill Claimant for the treatment. Claimant has not paid the Den-
ver Health bill and has filed a complaint with the Colorado Insurance Commis-
sioner against Blue Cross/Blue Shield for failing to pay the bill.

 7. In early April 2009 Claimant visited Employer’s premises and re-
quested Employer to pay for his January 30, 2009 medical treatment at Denver 
Health. When Mr. Lugenbill refused to pay the bill, Claimant became irate and 
threatened to sue Employer. Mr. Lugenbill told Claimant to leave the premises  or 
he would contact the police.

 8. Claimant’s coworker Rosa Altoran testified at the hearing in this 
matter. She explained that Claimant had discussed his prostate and hernia symp-
toms in casual conversation. However, he never told her that he had suffered a 
work-related injury. Ms. Altoran commented that, if Claimant had reported a work 
injury to her, she would have completed an incident report.

9. Mr. Lugenbill testified at the hearing in this matter. He stated that 
Claimant first notified him about a work injury in early April 2009 but did not iden-
tify a date on which the injury had occurred. Claimant told Mr. Lugenbill that he 
had reported his  hernia injury to Ms. Altoran, a dishwasher named Pablo and co-
worker Dave Goff. However, after reviewing work schedules, Mr. Lugenbill re-
marked that both Pablo and Mr. Goff were on vacation during the week of Janu-
ary 12, 2009 through the date of Claimant’s  termination on January 17, 2009. Mr. 
Lugenbill also noted that Claimant had not exhibited any pain behaviors during 
the period January 12, 2009 through January 17, 2009. Finally, Mr. Lugenbill 
summarized that he had conducted an investigation of any January 12, 2009 in-
cident and concluded that all of Claimant’s  coworkers  were unaware that Claim-
ant had suffered a work injury. 



10. After Claimant’s Blue Cross/Blue Shield health insurance coverage 
ended on January 31, 2009 he enrolled in the state CICP program that provides 
discounted health services based on income. Through the program Claimant was 
scheduled to undergo hernia repair surgery on May 14, 2009 at Denver Health. 
However, Claimant failed to undergo the scheduled surgery because he was re-
quired to pay a portion of the cost of the procedure.

11. Insurer’s adjuster Kathy Lindgren testified at the hearing in this  mat-
ter. She explained that she first received notice of Claimant’s Workers’ Compen-
sation claim on June 9, 2009. On June 11, 2009 Ms. Lindgren filed a Notice of 
Contest with the Division of Workers’ Compensation.

12. Claimant has failed to demonstrate that it is more probably true 
than not that he suffered a right hernia during the course and scope of his em-
ployment with Employer on January 12, 2009. His employment activities on 
January 12, 2009 did not aggravate, accelerate, or combine with any pre-existing 
condition to produce a need for medical treatment. Although Claimant explained 
that he was injured on January 12, 2009 while lifting five pound buckets of food 
waste into a dumpster, the testimony of coworkers and medical records contra-
dict Claimant’s account. Initially, on January 30, 2009 Claimant visited Denver 
Health for an evaluation and primarily reported that he had been experiencing 
prostate swelling for approximately three months. Claimant noted that he was 
experiencing lower abdominal and groin pain but denied any trauma. Moreover, 
although Claimant stated that he advised Pablo and Mr. Goff that he had been 
injured on January 12, 2009, they were on vacation around the time of the inci-
dent. Ms. Altoran also credibly testified that Claimant never informed her of a 
work-related injury and that she would have completed an incident report if she 
had been notified. Finally, Mr. Lugenbill noted that Claimant had not exhibited 
any pain behaviors  during the period January 12, 2009 through January 17, 
2009. He also summarized that he had conducted an investigation of a January 
12, 2009 incident and concluded that all of Claimant’s coworkers were unaware 
that Claimant had suffered a work injury. Mr. Lugenbill also credibly explained 
that Claimant did not notify him of any work injury until an early April 2009 con-
frontation at Employer’s premises.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation. §8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. §8-42-101, C.R.S. A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts  in a Workers' Com-



pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' Com-
pensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. For a claim to be compensable under the Act, a claimant has  the 
burden of proving that he suffered a disability that was proximately caused by an 
injury arising out of and within the course and scope of employment. §8-41-
301(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). 
Proof of causation is a threshold requirement that an injured employee must es-
tablish by a preponderance of the evidence before any compensation is 
awarded. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. 
App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998). The 
question of causation is generally one of fact for determination by the Judge. 
Faulkner, 12 P.3d at 846.

 5. A pre-existing condition or susceptibility to injury does not disqualify 
a claim if the employment aggravates, accelerates, or combines with the pre-
existing condition to produce a need for medical treatment. Duncan v. Industrial 
Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004). However, when a 
claimant experiences symptoms while at work, it is for the ALJ to determine 
whether a subsequent need for medical treatment was caused by an industrial 
aggravation of the pre-existing condition or by the natural progression of the pre-
existing condition. In re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that he suffered a right hernia during the course and scope of his 
employment with Employer on January 12, 2009. His employment activities  on 
January 12, 2009 did not aggravate, accelerate, or combine with any pre-existing 
condition to produce a need for medical treatment. Although Claimant explained 
that he was injured on January 12, 2009 while lifting five pound buckets of food 
waste into a dumpster, the testimony of coworkers and medical records contra-



dict Claimant’s account. Initially, on January 30, 2009 Claimant visited Denver 
Health for an evaluation and primarily reported that he had been experiencing 
prostate swelling for approximately three months. Claimant noted that he was 
experiencing lower abdominal and groin pain but denied any trauma. Moreover, 
although Claimant stated that he advised Pablo and Mr. Goff that he had been 
injured on January 12, 2009, they were on vacation around the time of the inci-
dent. Ms. Altoran also credibly testified that Claimant never informed her of a 
work-related injury and that she would have completed an incident report if she 
had been notified. Finally, Mr. Lugenbill noted that Claimant had not exhibited 
any pain behaviors  during the period January 12, 2009 through January 17, 
2009. He also summarized that he had conducted an investigation of a January 
12, 2009 incident and concluded that all of Claimant’s coworkers were unaware 
that Claimant had suffered a work injury. Mr. Lugenbill also credibly explained 
that Claimant did not notify him of any work injury until an early April 2009 con-
frontation at Employer’s premises.

Penalties

 7. Claimant asserts that he is entitled to recover penalties from Re-
spondents because of a delay in failing to admit or deny liability for his claim. 
However, §8-43-203(2)(a), C.R.S. provides, in relevant part, that an ALJ may 
award up to one day’s compensation for each day the insurer fails to timely admit 
or deny liability “if the claimant is successful on the claim for compensation.” 
(emphasis added). Because Claimant has failed to establish that he is  entitled to 
compensation he is not entitled to recover penalties from Respondents pursuant 
to §8-43-203, C.R.S.

 
ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

Claimant’s request for Workers’ Compensation benefits and penalties is 
denied and dismissed.

DATED: September 28, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-778-740



ISSUES

¬ Did claimant prove by a preponderance of the evidence that his admitted injury 
on June 9, 2004, proximately caused his current need for total shoulder arthroplasty 
(replacement)?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the fol-
lowing findings of fact:

29. Employer operates a masonry construction business. Claimant's date of birth is 
December 10, 1962; his age at the time of hearing was 46 years. Claimant started work-
ing for employer in 1984. Claimant’s work over the years for employer has consisted of 
lifting masonry block, weighing up to 75 pounds per block, throughout 80% of the day. 
On a typical day building concrete-block walls, claimant would lift and place between 
200 and 300 blocks. Claimant sustained an admitted injury to his right shoulder on June 
9, 2004. Claimant’s testimony at hearing was credible and persuasive. 
30. Claimant had sustained two prior injuries to his right shoulder while working for 
employer: The first occurred in 1989 while claimant was working on a job in the Aspen 
area. Claimant fell forward, landed on both hands, and dislocated both shoulders. 
Claimant saw two physicians for his 1989 injury, and he recovered without physical 
therapy, steroid injections, or surgical repair. After his 1989 injury, claimant continued to 
perform heavy masonry work for employer. 
31. On June 1, 1999, claimant’s right shoulder popped and started hurting while he 
was lifting a concrete block onto a wall he was building. Employer referred claimant to 
David W. Yamamoto, M.D., who diagnosed a strain of claimant’s right rotator cuff. Dr. 
Yamamoto referred claimant for physical therapy. By August 17, 1999, Dr. Yamamoto 
placed claimant at maximum medical improvement (MMI) and released him to his regu-
lar work without restrictions. After Dr. Yamamoto placed him at MMI, claimant again re-
sumed his heavy masonry work for employer. Claimant experienced occasional stiffness 
of his right shoulder after working hard, but his symptoms were transient. Claimant was 
able to manage his shoulder symptoms without using pain medications until his fall at 
work in June of 2004.
32. At the time of his June 9, 2004, injury, claimant was a crew leader supervising a 
field crew building a retaining wall consisting of concrete block. The ground at the job-
site was muddy from rain. Claimant was carrying tools to his truck at the end of the day 
when his foot slipped in the mud and his leg went out, causing him to fall to the ground. 
Claimant landed on his right elbow. 
33. By June 10, 2004, claimant could barely move his right upper extremity because 
of pain. On June 11th, claimant sought medical treatment at the Emergency Department 
of HealthOne Centennial Medical Plaza (ER). The ER physician ordered diagnostic x-
ray studies, which showed:

[D]egenerative changes, fairly advanced, with a possible fracture of 
one of the spurs off the humerus.

The ER physician diagnosed a shoulder strain. 



34. Employer referred claimant to the clinic of Elizabeth W. Bisgard, M.D., where 
claimant was first evaluated by Physicians Assistant Thanh Chau, PA-C, on June 14, 
2004. PA-C Chau ordered a magnetic resonance imaging (MRI) scan of claimant’s right 
shoulder due to the nature of his mechanism of injury. Claimant underwent the MRI on 
June 18, 2004, and met with Dr. Bisgard on June 21st. Dr. Bisgard diagnosed severe 
degenerative joint disease (DJD) and referred claimant to Orthopedic Surgeon Craig A. 
Davis, M.D. 
35. Dr. Davis evaluated claimant on July 21, 2004, when he noted the MRI demon-
strated severe degenerative arthritis and a tear of the labrum that was nearly circumfer-
ential. Dr. Davis reviewed x-ray studies, which showed significant degenerative arthritis 
of the acromioclavicular (AC) joint and of the glenohumeral joint, with complete loss of 
joint space and a large osteophyte formation. Dr. Davis noted that claimant had a his-
tory of past injuries to his right shoulder, which had somewhat diminished his range of 
motion of his shoulder. Claimant reported to Dr. Davis that his June 9, 2004, injury fur-
ther diminished range of motion of his shoulder. Because claimant’s symptoms were 
improving, Dr. Davis did not think claimant would benefit from surgical repair of his torn 
labrum. Dr. Davis reported the following impression:

I think [claimant] has  pre-existing degenerative arthritis  which was 
symptomatically worsened as a result of his fall on 6/9/04. This is  a 
common scenario with degenerative arthritis which often becomes 
more symptomatic after relatively minor injuries. This is the natural 
history of arthritis in many cases.

****

I think he may ultimately require a total shoulder replacement 
in the future under private insurance.

(Emphasis  added). Dr. Davis  recommended claimant consider a steroid injection, 
but claimant elected against the injection.

36. PA-C Chau evaluated claimant on October 12, 2004, when he continued to diag-
nose DJD of the right shoulder. PA-C Chau explained to claimant that his condition had 
plateaued, with no further treatment options. Claimant reported to PA-C Chau that he 
was getting along, with occasional shoulder pain at a level of 2 to 3/10. Dr. Bisgard had 
been prescribing Celebrex for claimant’s symptoms. PA-C Chau reported:

[Claimant] has essentially been working full duty, though he admits 
that he has been avoiding any heavy lifting with his right shoulder.

PA-C Chau and Dr. Bisgard placed claimant at MMI on October 12th. Dr. Bisgard 
continued to follow claimant after MMI to prescribe medications and to monitor 
his lab work.

37. Dr. Bisgard testified as an expert in the area of Occupational Medicine. Dr. Bis-
gard explained the basis for placing claimant at MMI; she testified:



At that time [in 2004] I don’t believe that there was good data to 
support doing shoulder arthroplasty in an otherwise young, healthy 
person.

****

So the recommendation from Dr. Davis – and I defer to him – is 
prolong it as long as possible because it’s  a very extensive surgery 
and it’s generally done as a last-ditch effort. And if the patient could 
live with the level of pain, that would be the best-case scenario.

And [claimant], being a very tough individual, was able to deal 
with quite a bit of pain and modify his activity through the 
years until it just became unbearable.

(Emphasis  added). Dr. Bisgard’s  testimony here was supported by credible testi-
mony of claimant.

38. Crediting claimant’s testimony, the Judge finds: Claimant’s injury on June 9, 
2004, permanently changed his right shoulder condition. Claimant thereafter experi-
enced periods of severe shoulder pain, reduced range of motion, popping, cracking, and 
stiffness. Claimant managed his symptoms by using medications prescribed by Dr. Bis-
gard, including Celebrex, Ibuprofen, and Vicodin. Claimant protected his right shoulder 
from further injury at work by using his left upper extremity more for lifting blocks. In No-
vember of 2005, employer changed claimant’s job assignment to a managerial position, 
requiring less physical labor. Claimant nonetheless experienced periodic flare-ups in his 
symptoms from activities like turning a steering wheel or using the mouse of his com-
puter. Claimant understood that, when he could no longer manage his symptoms, he 
would need to undergo surgical replacement of his shoulder. Claimant experienced a 
severe flare-up in pain while washing dishes during the fall of 2008. Claimant then real-
ized he could no longer manage his pain. Claimant now wants the surgery recom-
mended by Dr. Davis in 2004. 
39. Claimant sought an evaluation with Dr. Bisgard on October 27, 2008, following 
his flare-up from washing dishes. Claimant reported a 20% increase in pain to a level of 
7/10 that lasted 5 days after the dishwashing flare-up. Upon physical examination, Dr. 
Bisgard noted claimant’s range of motion extremely limited. Dr. Bisgard continued to di-
agnose DJD of the right shoulder and work-related right labral tear or SLAP lesion, 
which is a superior labrum anterior to posterior tear. Dr. Bisgard recommended the ster-
oid injection therapy previously recommended by Dr. Davis in 2004. On November 21, 
2008, Dr. Bisgard referred claimant to Orthopedic Surgeon Jon Erickson, M.D.
40. Dr. Erickson examined claimant on January 13, 2009, diagnosed osteoarthritis 
and DJD of the glenohumeral joint, and ordered CT tomogram studies because of pos-
terior subluxation of the humeral head. Dr. Erickson noted:

[Claimant] admits to several injuries to the shoulder many years 
ago, but also is quite clear that he had no [range of motion] re-
strictions or pain until the fall in 2004.



(Emphasis  added). Claimant underwent the CT studies on January 23, 2009. On 
February 5, 2009, Dr. Erickson noted the CT study showed 40 degrees of retro-
version, large osteophytes, and loose body axillary recess. Dr. Erickson ruled out 
any need for bone grafting, stating:

I believe that the retroversion is  not as excessive as previously 
thought and will not require bone grafting.

Dr. Erickson instead recommended total shoulder arthroplasty. Both Dr. Bisgard 
and Dr. Erickson opined that claimant’s  June 9, 2004, injury caused his current 
need for total shoulder arthroplasty. 

41. At respondents’s request, Orthopedic Surgeon Mark S. Failinger, M.D., per-
formed an independent medical examination of claimant on March 4, 2009, and testified 
as an expert. Crediting Dr. Failinger’s testimony, claimant needs to undergo total shoul-
der arthroplasty because his DJD has progressed to end-stage arthritis where he has 
no cartilage in the ball and socket of his shoulder. With motion of the shoulder, the bony 
material of the humeral head is moving against the bony material of the glenoid proc-
ess. The bone-on-bone condition causes pain, significant limited motion, some de-
creased strength, and grinding in the shoulder joint. According to Dr. Failinger, claim-
ant’s DJD had progressed to an end-stage, bone-on-bone condition prior to his slip and 
fall injury on June 9, 2004. Dr. Failinger stated that the degenerative changes shown on 
the June 18, 2004, MRI pre-existed claimant’s fall on June 9th. According to Dr. Failin-
ger, the MRI showed no acute change attributable to claimant’s fall on
 June 9th. Dr. Failinger also stated that the tears to the labrum of claimant’s  right 
shoulder were the result of abrasion from bone-on-bone motion and pre-existed 
his fall on June 9th. Dr. Failinger testified: 

I do not think [claimant’s slip and fall injury on June 9, 2004] accel-
erated the degenerative process at all. But I do believe it did cre-
ate some symptomatology.

(Emphasis  added). Dr. Failinger failed to persuasively explain the medical signifi-
cance of the change in symptomatology in claimant’s right shoulder following the 
slip and fall injury of June 9, 2004. 

42. All treating and examining physicians agree claimant had significant, preexisting 
degenerative arthritis in his right shoulder. Dr. Bisgard testified that claimant’s slip and 
fall nonetheless changed the pathology in his shoulder:

A previously asymptomatic, arthritic condition in his shoulder be-
came symptomatic. It started an inflammatory process. He had a 
SLAP tear … that resulted [from his] slip and fall. With the inflam-
matory response that went on as a result, it started a cascade of 
the arthritis becoming symptomatic.

Dr. Davis discussed in his report that he didn’t think that just doing 
a simple SLAP debridement or repair would be of benefit.



[T]he arthritis was dormant. He had this slip and fall. It started a 
chain of events on a cellular level and also in the labral tissue that 
accelerated … that caused his previously asymptomatic arthritis  to 
become severely symptomatic and limiting.

Dr. Bisgard explained that the SLAP lesion accelerated the degenerative proc-
esses in claimant’s shoulder. Dr. Bisgard explained that pathology resulting from 
claimant’s injury changed the mechanics in his shoulder by limiting his range of 
motion and causing the shoulder to become very painful. 

43. Although respondents question whether the SLAP lesion in claimant’s right 
shoulder resulted from his fall at work on June 9, 2004, Dr. Bisgard stated:

I believe, based upon a reasonable degree of medical probability 
and certainty, that that fall caused a SLAP tear, which resulted in a 
substantial change in his motion and explains the symptoms and 
the findings on his clinical evaluation that we saw initially. The MRI 
supports those findings.

If he merely had degenerative changes, I don’t think … that he 
would have had such an extent of his loss of motion ….

When he came in on his initial evaluation, his findings were consis-
tent with an acute injury. When somebody has  those findings, and 
we’re very suspicious of a tear, we refer them for an MR arthro-
gram. That MR arthrogram confirmed our suspicion that there was 
some internal derangement acutely.

****

[T]he mechanism of injury, how he slipped and fell, would explain 
the findings on his MRI and support his clinical evaluation.

The Judge credits Dr. Bisgard’s testimony here as persuasive for the following 
reasons: Dr. Bisgard clinically evaluated claimant after his  fall on June 9, 2004; 
Dr. Bisgard acted as the primary treating physician who oversaw his diagnostic 
testing, treatment, and his  evaluation by Dr. Davis; and Dr. Bisgard continued to 
perform clinical evaluations of claimant over the five years since he injured him-
self. The Judge thus agrees with Dr. Bisgard’s interpretation of Dr. Davis’s reports 
in finding claimant’s  fall at work on June 9, 2004, acutely caused claimant’s SLAP 
lesion. 

44. Dr. Bisgard respects Dr. Failinger and refers patients to him for surgery. Dr. Bis-
gard however believes Dr. Failinger’s causation opinion is flawed because he had to 
rely upon medical records that fail to accurately reflect claimant’s condition over the five 
years after June of 2004. Dr. Bisgard found Dr. Failinger’s causation opinion unpersua-
sive because he had not been able to examine claimant over the years after his injury 
on June 9, 2004. Dr. Bisgard explained:



[Dr. Failinger] did not see [claimant] over the last five years to see 
… and discuss with [claimant] the impact of the pain and how it 
changed over the course of the years.

As I read back and I look at these notes, we may have done [claim-
ant] a disservice by … downplaying his level of pain. He had signifi-
cant limitations with his  motion, and he essentially sucked it up for 
five years until the point where he said, I can’t do this anymore. I 
saw him and I watched him over the last five years and saw how 
this  gradually just wore him down. Yes. He did go back to full duty, 
but it wasn’t the job that he was doing before. He had to change 
that. 

So I think in that sense that Dr. Failinger did not have the opportu-
nity to see what had transpired over five years.

The Judge finds Dr. Bisgard’s criticism of Dr. Failinger’s medical opinion persua-
sive. Crediting Dr. Bisgard’s  medical opinion, claimant never returned to his  pre-
injury baseline. Claimant’s injury permanently diminished his range of motion. Af-
ter the injury, claimant significantly modified his activities to accommodate his 
pain and discomfort. Crediting Dr. Bisgard’s medical opinion, claimant’s injury ac-
celerated the DJD disease process and accelerated his  need for total shoulder 
replacement surgery.

45. Claimant showed it more probably true than not that his admitted injury on June 
9, 2004, proximately caused his current need for total shoulder arthroplasty. While re-
spondents concede that a total shoulder arthroplasty is reasonably necessary to treat 
claimant’s right shoulder condition, they disagree that claimant’s injury accelerated the 
need for such surgery. The Judge however found claimant’s injury accelerated the DJD 
disease process and accelerated his need for total shoulder replacement surgery.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant argues he has proven by a preponderance of the evidence that 
his admitted injury on June 9, 2004, proximately caused his current need for total 
shoulder arthroplasty. The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disabil-
ity and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra. Claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. Section 8-42-101, supra. A preponderance of the evidence is that which 



leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 
The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of claimant nor in favor of the rights of respondents. Section 
8-43-201, supra. 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the tes-
timony and actions; the motives  of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). A Workers' 
Compensation case is decided on its  merits. Section 8-43-201, supra. The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000).

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and sur-
gical supplies, crutches, and apparatus as may reasonably be 
needed at the time of the injury … and thereafter during the disabil-
ity to cure and relieve the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably neces-
sary to cure and relieve the employee from the effects of the injury. Section 8-42-
101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).

 Here, the Judge found claimant showed it more probably true than not that 
his admitted injury on June 9, 2004, proximately caused his current need for total 
shoulder arthroplasty. Claimant thus proved by a preponderance of the evidence 
that a total shoulder arthroplasty is reasonable and necessary to cure and relieve 
the effects of his injury. 

While respondents  concede that a total shoulder arthroplasty is reasona-
bly necessary to treat claimant right shoulder condition, they disagree that claim-
ant’s injury accelerated the need for such surgery. The Judge however credited 
the medical opinions  of Dr. Bisgard and Dr. Erickson in finding that claimant’s in-
jury accelerated the DJD disease process and accelerated his need for total 
shoulder replacement surgery.

The Judge concludes that insurer should pay, pursuant to fee schedule, 
for the cost of the total shoulder arthroplasty recommended by Dr. Erickson. 



ORDER

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order:

 1. Insurer shall pay, pursuant to fee schedule, for the cost of the total 
shoulder arthroplasty recommended by Dr. Erickson.

2. Issues not expressly decided herein are reserved to the parties for 
future determination.

DATED: _September 28, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-720-431

ISSUES
 

The issues to be determined by this decision concern whether the opinion 
of the Division Independent Medical Examination (DIME) physician, Brian Beatty, 
D.O., that Claimant reached maximum medical improvement (MMI) on August 
15, 2007, without impairment has been overcome (Respondents applied for hear-
ing on this  issue, framing it as “determining the DIME physician’s ‘true’ opin-
ion….”; whether Claimant experienced a worsening of condition on or after April 
12, 2007; if so, whether Claimant is entitled to temporary total disability (TTD) 
benefits after April 12, 2007. Respondents raised the affirmative defense that 
Claimant was “responsible for his  termination” on March 25, 2007, as determined 
by a decision of ALJ Margot Jones  of April 7, 2008, finding that Claimant was un-
reliable and failed to make himself available for work. Therefore, Respondents 
argue that the doctrine of issue preclusion applies to the “responsibility for termi-
nation” issue, by virtue of ALJ Jones decision. Claimant bears the burden of 
proof, by clear and convincing evidence, of overcoming Dr. Beatty’s DIME on the 
issue of MMI. With respect to a worsening of condition, Claimant bears the bur-
den by preponderant evidence. If a worsening has been established, Claimant 
bears the burden on TTD by preponderant evidence. 

 
FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:



1. After four hearings, ALJ Jones relied upon the testimony of Claimant’s 
treating physician, Bennett Machanic, M.D., the medical records and the Colo-
rado Medical Treatment Guidelines (MTGs) to find that Claimant suffered a work-
related cervical strain and thoracic outlet syndrome (TOS). The opinions of Dr. 
Beatty and Dr. Primack are in disagreement with ALJ Jones’ interlocutory findings 
of TOS. Claimant does not contend that his bilateral carpal or cubital tunnel 
syndromes are related to the injury in this case. 

2. ALJ Jones found that the April 2007 EMG test performed by Dr. 
Machanic was an objective test that indicated Claimant had left TOS. 

3. The TOS MTGs that supported ALJ Jones’ decision delineated four 
types of TOS, two types of vascular and two types of neurogenic TOS, non-specific 
TOS and true or classic neurogenic TOS. 

4. In many cases, trauma causes neurogenic TOS. Clavicular frac-
tures, cervical strain (including whiplash), and other cases of cervical trauma 
have been associated with TOS. 

5. True neurogenic TOS differs from non-specific TOS in that true neu-
rogenic TOS has a positive electrodiagnostic component. The TOS MTGs state 
that a diagnosis of true neurogenic TOS requires at least two consistent clinical 
signs plus  symptoms consistent with TOS as well as  positive follow-up diagnostic 
imaging and testing procedures. 

6. Pursuant to the TOS MTGs, when performing electrodiagnostic 
testing, the criteria for true neurogenic TOS is evidence of a reduction of the ul-
nar sensory nerve action potential to digits (usually less than 60% of unaffected 
side); or, medial antebrachial sensory action potential which is  low or absent 
compared to the unaffected side; or reduction of the median M-wave amplitude 
(usually less than 50% of unaffected side); or Needle EMG examination reveals 
neurogenic changes in intrinsic hand muscles and the abductor pollicus brevis 
muscle. 

7 In April 2007, as recommended by the TOS MTGs after Claimant 
failed over three months of conservative treatment, Dr. Machanic, a board certi-
fied neurologist, performed an electrodiagnostic test called an EMG. That EMG 
was found to be positive and abnormal. Specifically, the medial antebrachial sen-
sory action was low and reduction of the ulnar sensory nerve was evidenced. 

8. In January 2008, Dr. Machanic, performed a second EMG that was 
also positive and supported the diagnosis of true neurogenic TOS. 

9. Pursuant to the TOS MTGs, the neck pain following the first few 
days of an injury and early onset of occipital headaches are common to neuro-



genic TOS. ALJ  Jones found that Claimant had presented to Rose Medical 
Center on the date of injury with neck pain and vertebral tenderness. 

10. Pursuant to the TOS MTGs, neurogenic TOS symptoms also in-
clude the forearm (frequently medial) or proximal upper extremity pain, numb-
ness and paresthesia in the arm, with the most common pattern of those symp-
toms in the hand and fingers: 4th and 5th digits. It is  undisputed and objectively 
supported that Claimant exhibited those exact symptoms. 

11. F. Mark Paz, M.D., conducted an IME on Respondents’ behalf. Dr. 
Paz stated the opinion that Claimant reached MMI on August 15, 2007 with no 
impairment for his work injury, including left sided TOS. Based on the totality of 
the evidence below, the ALJ does not find Dr. Paz’s  opinion in this regard 
credible because it is  superseded by the opinions of Richard J. Sanders, M.D., 
and the latest opinion of Bennett Machanic, M.D., the Claimant’s authorized 
treating physician (ATP) [After becoming aware of Dr. Sanders’ recommended 
surgery, Dr. Macanic subsequently changed his first opinion concerning MMI].

12. Before the DIME was scheduled, Dr. Machanic reported that he 
agreed with Dr. Paz that Claimant reached MMI on August 15, 2007 with no im-
pairment. Dr. Machanic subsequently changed his opinion in light of subse-
quent medical information concerning the Claimant.

13. On October 16, 2008, Respondents  filed a Final Admission of Li-
ability (FAL), based on Dr. Machanic’s  first opinion that the Claimant reached 
MMI on August 15, 2007 with no impairment. The parties agreed to proceed 
with the pending DIME rather than have Claimant, who objected to the FAL, 
apply for his own DIME. 

13. Prior to the DIME, and in response to a letter from Claimant’s coun-
sel, Dr. Machanic responded that Claimant was not at “medical MMI” because he 
needs surgery for TOS, and “he is not at MMI completely.” 

14. Brian Beatty, D.O., conducted a DIME on January 5, 2009, and 
agreed with Dr. Paz and the initial opinion of Dr. Machanic, that Claimant 
reached MMI and gave Claimant an 8% cervical spine rating consisting of 0% 
for specific disorder and 8% for loss of range of motion. 

15. Dr. Beatty stated: “Based on the med (sic) treatment guides for 
TOS revised 9/12/08, I do not believe CL meets the criteria for a true neuro-
genic TOS based on his EMG/MCV. It is noted that Dr. Machanic relies on con-
duction velocities across the lower brachial plexus to make his determination of 
TOS which the Med (sic) Treat Guides state ‘have no diagnostic value and 
should not be performed.’ It is noted that on my exam the Patient had a positive 
Adson’s maneuver however this  was found bilaterally, and therefore, I do not 
believe has any diagnostic value. Based on this, I don’t believe that there is a 
diagnosis  of true neurogenic TOS and therefore I don’t believe that further care, 



including surgery, is warranted based on this diagnosis. “ Dr. Beatty testified 
repeatedly that his diagnosis was “myofasacial” TOS, and not true neurogenic 
TOS. Dr. Beatty explained: 

 “as I stated before, I would state that what I feel he has is a myofascial 
TOS,  which is  basically symptoms consistent with the TOS created by tight myo-
fascial – tight muscular scalenes. You get first rib restriction, which I felt he had. 
These things can create symptoms consistent with a TOS. Does he have findings 
that I believe is a true neurogenic TOS, no.” 

As previously found, Dr. Beatty’s Adson’s maneuver was not appropriate under 
the circumstances. Also, the totality of the medical evidence makes it highly likely 
and free from serious and substantial doubt that Dr. Beatty was clearly errone-
ous in his opinion that the Claimant did not meet the criteria for true neurogenic 
TOS. Dr. Beatty’s  failure to appropriately diagnose true neurogenic TOS was part 
and parcel of his  impairment rating and determination that Claimant was at MMI 
on April 15, 2007. Therefore, it must be given presumptive effect to be overcome 
by clear and convincing evidence. The ALJ finds that it has been overcome by 
clear and convincing evidence.

16. At no time did Scott Primack, D.O., an “Independent Medical Exam-
iner (IME) personally examine the Claimant. Due to this fact, Dr. Primack agreed 
that he was disadvantaged in his ability to personally diagnose the Claimant. He 
did a medical records review only. Nonetheless, Dr. Primack diagnosed the 
Claimant with non-specific neurogenic TOS. Dr. Primack’s  diagnosis was made 
despite agreeing with Dr. Machanic that both the 2007 and 2008 EMGs were ab-
normal. Dr. Primack stated that the absence of carpal tunnel testing did not ne-
gate the fact that both EMGs were abnormal and that there was abnormal bra-
chial plexus pathology. Dr. Primack also stated that the two EMGs would be con-
sistent with brachial plexopathy whether or not additional pathology is  present. 
According to Dr. Primack, clinical judgment is  very important to reach a conclu-
sion, yet it is difficult for the ALJ to segregate Dr. Primack’s “true” clinical judg-
ment from his reference to unavailable treatises and statistics concerning the rar-
ity of true neurogenic TOS. Dr. Primack stated that his clinical judgment is that 
Claimant has a significant increase in left hand grip strength as documented by 
Dr. Sanders, improvement in the relative comparison of Claimant’s nerves and 
increased symptoms as alleged by Claimant. These factors  equate to a clinical 
complexity that indicate a diagnosis of carpal tunnel syndrome and cervical disc 
disease. With regard to the TOS diagnosis, Dr. Primack states that his “clinical 
judgment” supports an unspecified TOS and rules  out the one in one million di-
agnosis of a true neurogenic TOS [one in a million according to an alleged 
source that Dr. Primack relied upon and did not make available at hearing]. The 
ALJ finds it difficult, if not impossible to ascertain the underlying foundation for Dr. 
Primack’s clinical judgment and the reliability or lack thereof of the unavailable 
sources and statistics  upon which Dr. Primack relied. The ALJ finds that Dr. Pri-



mack’s opinions lack credibility when compared with the opinions of Dr. Sanders 
and Dr. Machanic.

17. Dr. Primack based a great part of his opinion that Claimant did not 
suffer from true neurogenic TOS on unavailable treatises, quoting high percent-
ages that made it unlikely that Claimant suffered from true neurogenic TOS. Be-
cause of this, it is difficult for the ALJ to segregate Dr. Primack’s  clinical judgment 
from the hearsay (it is  permissible for experts  to rely in part on hearsay treatises) 
treatises, the reliability of which is  not independently established. The weight that 
the ALJ assigns to Dr. Primack’s  reliance thereon is less than minimal. For these 
reasons and the reasons specified below, the ALJ finds the opinions of Dr. Sand-
ers  and Dr. Machanic more credible and persuasive than Dr. Primack’s opinions 
on the issue of whether the Claimant suffers from true neurogenic TOS and is 
need of the surgery recommended by Dr. Sanders.

18. Dr. Primack testified that the description of the type of TOS Claim-
ant gave Dr. Beatty, i.e., “tight muscular scalenes with a rib restriction” which 
Dr. Beatty refers  to as “myofascial TOS” is the definition of what the Guides re-
fer to as  “non specific TOS” or “undisputed TOS.” Other terms, including “myo-
genic TOS” and “myofascial TOS” fall under the “nomenclature” of “disputed” or 
“unspecific” TOS, according to Dr. Primack. Dr. Primack did not give any per-
suasive underlying reasons  for arriving at these conclusions. Dr. Machanic and 
Dr. Sanders did give persuasive underlying reasons for their opinions that 
Claimant has true neurogenic TOS. Based on his underlying expertise and 
study, the ALJ infers and finds that Dr. Sanders is in an altogether higher 
league than Dr. Primack and, thus, far more credible than the opinions of Dr. 
Primack.

19. Dr. Machanic referred Claimant to Dr. Sanders, a board certified 
vascular surgeon, who has specialized and focused primarily on TOS for over 30 
years. Dr. Sanders first examined the Claimant on June 5, 2007. At that time, he 
diagnosed the Claimant with true neurogenic TOS and recommended surgery. 
Based on this recommendation, the ALJ infers and finds that Dr. Sanders was of 
the opinion that there had been previous  mistaken diagnoses of Claimant’s left 
shoulder condition, and the Claimant was not at MMI at any time after April 15, 
2007. For the reasons specified below, the ALJ finds that Claimant was not at 
MMI on Apr i l 15 , 2007 and the rea f te r.        
 

20. Dr. Sanders has performed 2000 TOS surgeries and has treated 
5000 TOS patients. Dr. Sanders  has written 40 journal articles and two books on 
the topic of TOS. Dr. Sanders has also written 17 book chapters on TOS and has 
given 31 presentations between 1989 and 2005. Dr. Sanders’ expertise in TOS 
outweighs the expertise of all other physician’s in this  case. For this reason, his 
opinions concerning the diagnosis of true neurogenic TOS are entitled to far 
greater weight that the opinions of Dr. Primack and Dr. Beatty. Indeed, Dr. Sand-
ers’ opinion that Claimant has true neurogenic TOS and surgery is  required 



makes it highly probable, unmistakable and free from serious and substantial 
doubt that the opinions  of the DIME physician, Dr. Beatty, with respect to diagno-
sis are clearly erroneous.

21. Dr. Sanders  agreed with Dr. Machanic’s  diagnosis of true neuro-
genic TOS and recommended that Claimant undergo a TOS surgery which, ac-
cording to Dr. Sanders, was reasonably necessary to improve Claimant’s pain 
and functionality. 

22. The basis for Dr. Sanders diagnosis of true neurogenic TOS was 
the Claimant’s mechanism of injury (motor vehicle collision), positive EMGs and 
positive provocative physical testing that Dr. Sanders performed on Claimant. All 
bases relied upon by Dr. Sanders are specified in the TOS MTGs and supported 
by the same. The ALJ finds Dr. Sanders’ opinions in this  regarding highly persua-
sive and credible.

23. When attempting to either diagnose true neurogenic TOS or rule it 
out, the TOS MTGs recommend that the following provocative maneuvers be 
performed and that they must reproduce the symptoms of TOS to be considered 
positive: Tenderness over scalene muscles in supraclavicular area. Dr. Sanders, 
Dr. Beatty, Dr. Machanic and John S. Hughes, M.D., found tenderness over the 
Claimant’s scalene muscles; Pressure in supraclavicular area which elicits  symp-
toms in arm/hand or a positive Tinel’s sign over brachial plexus. Dr. Sanders and 
Dr. Machanic found that when applying direct brachial plexus pressure the test 
was positive. In addition, the Elevated Arm Stress Test (EAST test) that is rec-
ommended to elicit upper extremity symptoms, was performed and it was 
deemed positive. 

24. As recommended by TOS MTGs, Dr. Sanders also performed a 
neck rotation test, an upper limb tension test and a head tilting test, all of which 
were determined to be positive. 

25. The TOS MTGs state that upper extremity weakness is another 
symptom of true neurogenic TOS. Claimant’s  left upper extremity (LUE) weak-
ness is  noted throughout the medical records  and found by Dr. Machanic and Dr. 
Sanders.

26. Dr. Sanders testified by telephone, to a high degree of medical 
probability, that Claimant has true neurogenic TOS; that Claimant was not at 
MMI on August 15, 2007; and, Dr. Sanders recommended a surgery that had be-
tween a 70% to 80% probability of improving the Claimant’s pain and increasing 
his functionality. The ALJ finds  that this testimony is highly persuasive and credi-
ble; and, it renders it highly probable, unmistakable and free from serious and 
substantial doubt that DIME Dr. Beatty’s opinions on MMI and diagnosis are er-
roneous.



27. The TOS MTGs state that surgical intervention should be per-
formed if there is documented EMG/NCV evidence of nerve compression with 
sensory loss, and weakness. It is undisputed that Claimant has sensory loss 
documented by EMGs, pursuant to the opinions of Dr. Beatty, Dr. Sanders, Dr. 
Machanic and Dr. Primack. 

28.  Surgery is also indicated by the TOS MTGs after failed conserva-
tive therapy when a positive upper limb test and 3 months of active participation 
in non-operative therapy has failed and disabling symptoms interfering with work, 
recreation, normal daily activities, and sleep are evident. In the opinions of Dr. 
Machanic, Dr. Sanders and Dr. Primack, all of these criteria have been met.

29. Dr. Beatty, the DIME, examined the Claimant on January 5, 2009. 
At that time, Dr. Beatty did not diagnose Claimant with any type of TOS. He did, 
however, diagnose the Claimant with cervicothoracic myofascial pain. Dr. Beatty 
found that Claimant was at MMI. 

30. Despite testifying that he relied upon the TOS MTGs, Dr. Beatty 
had never heard of the diagnosis of “disputed” TOS and did not realize that the 
Adsans test he performed was neither recommended nor used in the TOS MTGs 
for diagnosing TOS. This alone makes it highly likely and free from serious  and 
substantial doubt that Dr. Beatty’s opinion on MMI was wrong.

31. Dr. Beatty, at first, stated that there was no other type of TOS other 
than neurogenic. Upon further questioning, however, he admitted that he was 
aware of vascular TOS. 

32. Dr. Beatty physically examined the Claimant, but he failed to per-
form most of the provocative tests  recommended by the MTGs. Dr. Beatty failed 
to perform the EAST test, head tilting test, the military posture test, the upper 
limb tension test and the neck rotation test (he did perform this  test to determine 
cervical ROM loss as it pertains to impairment). The ALJ infers and finds that Dr. 
Beatty was “in over his head” when it came to TOS, thus, his  opinions in this re-
gard are not credible and it is highly likely that Dr. Beatty is wrong in this regard. 

33. Dr. Beatty admitted that he was not a TOS expert and that in his 20 
years of practice, he had only treated 4 people with TOS, only two of which had 
true neurogenic TOS. 

34. Dr. Sanders  and Dr. Machanic are Claimant’s treating physicians 
(ATPs) and have superior knowledge, expertise, training and experience with di-
agnosing and treating thoracic outlet syndrome (TOS). Therefore, their opinions 
are weighed more heavily than those of the DIME physician and Respondents’ 
hired IMEs. 



35. Dr. Sanders  and Dr. Machanic (Claimant’s ATPs) are well published 
in the field of thoracic outlet syndrome and focus on it. Dr. Sanders has spent 
over the last 30 years specifically focusing on TOS. He has the experience of 
treating over 5000 patients and performing 2000 TOS surgeries. Dr. Sanders’ 
education, training and experience makes him one of the foremost TOS experts 
in the United States. In addition, unlike Dr. Primack, he had the opportunity to 
personally examine Claimant, provide input and treat the Claimant for over a 
year. 

36. Similar to Dr. Sanders, Dr. Machanic has also had the ability to treat 
the Claimant and become familiar with his condition. He also had the advantage 
of treating the Claimant a month after the work-related motor vehicle collision and 
prior to it when Claimant injured his cervical spine in 2003. Dr. Machanic was in 
the best position to treat and monitor the Claimant’s condition as it progressively 
grew worse. Dr. Machanic has been performing and reading EMG/NCVs for over 
25 years. In addition, Dr. Machanic co-authored “Medial Antebrachial Cutaneous 
Nerve Measurmeents to Diagnose Nuerogenic TOS” which was published in the 
Annals  of Vascular Surgery. Together, Dr. Machanic and Dr. Sanders have per-
formed and presented evidence based medical trials  specifically focusing on how 
to use the medial antebrachial cutaneous nerve measurments, which were ab-
normal in the Claimant’s case, to assist in diagnosing and treating neurogenic 
TOS. 

37. Hugh D. McPherson, M.D., a board certified orthopedic surgeon, 
testified on behalf of the Respondents. His  opinions categorically mirrored Dr. 
Beatty’s opinions concerning MMI on August 15, 2007 and the opinion that TOS 
surgery for the Claimant was not needed. The ALJ finds that Dr. McPherson’s 
opinions contribute very little, if anything, beyond Dr. Beatty’s  opinions, which the 
ALJ has found to be clearly overcome by the opinions of Dr. Sanders and Dr. 
Machanic. 

38. Unlike, Dr. Beatty, Dr. Primack, Dr. Paz and Dr. McPherson, who all 
are board certified in their respective fields, none of them have the specialized 
experience, education and training in TOS similar to Dr. Sanders and Dr. 
Machanic. Therefore, their opinions and the credibility thereof are greatly out-
weighed by the opinions of Dr. Sanders and Dr. Machanic. 

39. On October 31, 2008, John S. Hughes, M.D., performed an IME at 
the Claimant’s behest. Dr. Hughes diagnosed the Claimant with “progressive de-
velopment of left thoracic outlet syndrome with associated lower trunk brachial 
plexopathy secondary to the work-related cervical thoracic sprain/stain. Dr. 
Hughes supported his conclusions with the medical records, Claimant’s  history 
and the TOS MTGs. 

40. Dr. Hughes was of the opinion that the Claimant sustained an ob-
jective deterioration in the function of his  brachial plexus. The objective evidence 



relied upon was the deterioration found on the neurodiagnositc test between April 
2007 and January 2008. Dr. Hughes noted the progression of denervation of the 
musculature in the Claimant’s left hand. 

41. Dr. Hughes agreed with Dr Sanders and Dr. Machanic that surgical 
treatment is indicated not only by the TOS MTGs, but because it will likely pre-
vent progressive loss of use of the Claimant’s  left hand. Dr. Hughes was of the 
opinion that if left untreated, the Claimant will develop significant intrinsic muscu-
lar weakness and contractures of the left hand. 

42. Dr. Hughes agreed with Dr. Machanic and Dr. Sanders that the 
Claimant’s condition clearly worsened after April 12, 2007 because deterioration 
in his  lower trunk function was objectively documented. Dr. Hughes was of the 
opinion that Claimant’s work-related condition deteriorated gradually and con-
stantly between April 12, 2007 and the present. 

43. Dr. Hughes concluded that Claimant’s  work-related condition was 
not at MMI. Dr. Hughes stated that the TOS MTGs endorse further treatment. 

44. Dr. Hughes used the AMA Guides to the Evaluation of Permanent 
Impairment, 3rd Ed. Rev., when he assigned a tentative 21% impairment rating of 
Claimant’s upper extremity. This rating was based on table 10 (sensory loss) and 
table 11 (motor component loss).

45. Dr. Machanic testified that although he placed the Claimant at MMI 
after he had exhausted all conservative treatment for neurogenic TOS, he would 
not have placed the Claimant at MMI if the Respondent had authorized the rea-
sonably necessary surgery that both he and Dr. Sanders recommended at that 
time. 

46. After defining MMI, Dr. Beatty stated that if the ALJ were to deter-
mine 

that Claimant needed surgery, then Claimant would not have been at MMI on 
August 15, 2007 [Beatty Depo. pp., 75-79]. 

47. All of Claimant’s medical care, treatment and surgery for Claimant’s  
true neurogenic TOS, as recommended by Dr. Sanders, Dr. Machanic and Dr. 
Hughes is  causally related to the industrial injury of December 30, 2006 and is 
reasonably necessary to cure and relieve the effects of Claimant’s industrial in-
jury.

Ultimate Finding
  
  48. Claimant has proven, by clear and convincing evidence that the DIME 
physician’s determination of MMI, upon which the FAL was premised, was 
clearly erroneous; based on a factual error, to wit, the mistaken diagnosis that 



Claimant did not suffer from true neurogenic TOS that necessitated surgery. The 
presumptive effect of Dr. Beatty’s mis-diagnosis has been overcome by clear and 
convincing evidence. The Claimant is not at MMI nor has he ver been at MMI 
from the effects of the admitted injury herein. Restated, the Claimant has proven, 
by clear and convincing evidence that DIME Dr. Beatty’s diagnosis that Claimant 
does not have true neurogenic TOS was clearly incorrect, and the opinions  of 
Dr. Sanders and Dr. Machanic establish a high likelihood, and freedom from seri-
ous and substantial doubt, that Dr. Beatty’s opinion was clearly erroneous.
 

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility de-
terminations, determine the weight to be accorded to expert testimony, and draw 
plausible inferences from the evidence.” See Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 
565 F.2d 1074 (9th Cir. 1977). The same principles concerning credibility determi-
nations that apply to lay witnesses apply to expert witnesses as well. See Burn-
ham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913). The fact finder should con-
sider, among other things, the consistency or inconsistency of a witness’ testi-
mony and/or actions; the reasonableness or unreasonableness (probability or 
improbability) of a witness’ testimony and/or actions (this includes whether or not 
the expert opinions  are adequately founded upon appropriate research); the mo-
tives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest. See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 
(1936); CJI, Civil, 3:16 (2005). The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof). See Young 
v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959). As  found, the opinions of DIME 
physician Dr. Beatty lack consistency with the Medical Treatment Guidelines, are 
not adequately based on sufficient study and expertise, and are highly improb-
able in light of the opinions of Dr. Sanders, a leading expert on thoracic outlet 
syndrome. For these reasons, Dr. Beatty’s  opinions concerning MMI and his di-
agnosis that Claimant does  not suffer from true neurogenic thoracic outlet syn-
drome are not credible. This lack of credibility applies equally to Respondents’ 
medical witnesses, Dr. Primack, Dr. McPherson and Dr. Paz. As further found, 
the opinions of Dr. Sanders, Machanic and Hughes are highly persuasive, credi-
ble and make it highly probable, unmistakable and free from serious and sub-
stantial doubt that Dr. Beatty erroneously diagnosed the Claimant and his opinion 
that Claimant was at MMI and did not suffer from true neurogenic thoracic outlet 
syndrome was erroneous. 



b. Under Section 8-43-303(1), C.R.S. (2009), after MMI and within six 
years of the date of injury, an ALJ may re-open a claim based on fraud, an over-
payment, an error, a mistake, or a change in condition. See El Paso County 
Department of Social Services v. Donn, 865 P.2d 877 (Colo. App. 1993); Burke v. 
Industrial Claim Appeals Office, 905 P. 2d 1 (Colo. App. 1994); Hanna v. Print 
Express, Inc., 77 P. 3d 863 (Colo. App. 2003); Donohoe v. ENT Federal Credit 
Union, W.C. No. 4-171-210 [Industrial Claim Appeals Office (ICAO) September 
15, 1995]. This  is  so because MMI is the point in time when no further medical 
care is  reasonably expected to improve the condition. Section 8-40-101(11.5), 
C.R.S. (2009); City of Colorado Springs v. Industrial Claim Appeals Office, 954 
P.2d 637 (Colo. App. 1997). Where a claimant seeks to re-open based on a 
worsened condition, she must demonstrate a change in condition that is “causally 
connected to the original compensable injury.” Chavez v. Industrial Commission, 
714 P.2d 1328 (Colo. App. 1985). It is well established that if an industrial injury 
leaves the body in a weakened condition, and that weakened condition is a 
proximate cause of further injury to the claimant, the additional injury is a com-
pensable consequence of the industrial injury. Standard Metals Corp. v. Ball, 172 
Colo. 510, 474 P.2d 622 (1970). As found, as of Dr. Sanders’ June 7, 2007 diag-
nosis of true neurogenic TOS and surgery recommendation, the FAL and the 
DIME physician’s opinion concerning MMI was established to be clearly errone-
ous. Consequently, the FAL should be set aside and Claimant’s case re-opened 
on the ground of error/mistake, to wit, the DIME physician’s erroneous diagnosis 
that Claimant did not have true neurogenic TOS and did not need surgery, which 
, in fact, was a mistaken diagnosis and in error.

c. The party seeking to overcome a DIME physician’s opinions bears 
the burden of proof by clear and convincing evidence. Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). It is  well estab-
lished that the DIME physician's determination of MMI is binding unless over-
come by "clear and convincing evidence." Metro Moving & Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995); Section 8-42-107(b)-(c), C.R.S. (2009). 
Also, a DIME physician’s conclusion that an injured worker’s  medical problems 
were components of the injured worker’s overall impairment constitutes a part of 
the diagnostic assessment that comprises the DIME process and ,as such the 
conclusion must be given presumptive effect and can only be overcome by clear 
and convincing evidence. Qual-Med, Inc. v. Indus. Claim Appeals Office, 961 
P.2d 590 (Colo. App. 1998). "Clear and convincing evidence" is  evidence, which 
is  stronger than preponderance, is  unmistakable, makes a fact or facts highly 
probable or the converse, and is  free from serious or substantial doubt. Metro 
Moving & Storage Co. v. Gussert, supra. In other words, a DIME physician's find-
ing may not be overcome unless the evidence establishes that it is "highly prob-
able" that the DIME physician's opinion is incorrect. Postelwait v. Midwest Barri-
cade, 905 P. 2d 21 (Colo. App. 1995). The question of whether the DIME physi-
cian has placed a claimant at MMI or not, and whether that determination has 
been overcome is a factual determination for resolution by the ALJ. Metro Moving 
& Storage Co. v. Gussert, supra. As found, 



 d. To be authorized, all referrals must remain within the chain of 
authorized referrals in the normal progression of authorized treatment. See Ma-
son Jar Restaurant v. Industrial Claim Appeals Office, 862 P. 2d 1026 (Colo. App. 
1993); One Hour Cleaners v. Industrial Claim Appeals Office, 914 P. 2d 501 
(Colo. App. 1995); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997). 
As found, Dr. Macanic, Claimant’s ATP, referred the Claimant to Dr. Sanders, who 
recommended surgery. Therefore, Dr. Sanders and the surgery he recommended 
is authorized.

e. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease. Dependable 
Cleaners v. Vasquez, 883 P. 2d 583 (Colo. App. 1994). As found, Claimant’s 
medical treatment is  causally related to his  admitted industrial injury of December 
30, 2006. Also, medical treatment must be reasonably necessary to cure and re-
lieve the effects of the industrial occupational disease. § 8-42-101 (1) (a), C.R.S. 
(2009). Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. In-
dustrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). As found, all of 
the Claimant’s medical care and treatment, as recommended by his ATP, Dr. 
Machanic, by Dr. Sanders and as reflected in the evidence, was and is causally 
related to the industrial injury of December 30, 2006 and reasonably necessary 
to cure and relieve the effects of that injury. 

ORDER

IT IS, THEREFORE, ORDERED THAT:

 A.  The Division Independent Medical Examination of Brian Beatty, 
D.O., has been overcome. Claimant is not at maximum medical improvement.

 B. Respondents shall pay the costs of medical treatment of the Claim-
ant’s true neurogenic thoracic outlet syndrome, including the surgery recom-
mended by Richard J. Sanders, M.D., in accordance with the Division of Workers’ 
Compensation Medical Fee Schedule.

 C. Any and all issues not determined herein, including average weekly 
wage and temporary total disability benefits, are reserved for future decision.

DATED this 29 day of September 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS



STATE OF COLORADO
W.C. No. 4-710-008 

ISSUES
 

The issues to be determined by this  decision concern Claimant’s applica-
tion to overcome the Division Independent Medical Examination (DIME) of Darrel 
K. Quick, M.D.; degree of permanent medical impairment; and, bodily disfigure-
ment. The Claimant’s burden of proof is “clear and convincing evidence. 

 At the conclusion of the Claimant’s case-in-chief, Respondent moved for judg-
ment on the evidence in Claimant’s case on the proposition that Claimant’s evi-
dence could not get any better as of that time. The motion was granted. 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

 1. Claimant was seriously injured in a work-related accident on De-
cember 28, 2006. According to the October 22, 2008, report of Susan E. Ladley-
O’Brien, M.D., Claimant’s authorized treating physician (ATP), the Claimant’s in-
juries included: (i) pelvic fractures with bilateral sacral-iliac joint diastasis status 
post open reduction and internal fixation; (ii) Bladder rupture status post cys-
torrhaphy without current urinary symptoms; (iii) Status post sigmoid avulsion 
from the rectum with loop ileostomy and subsequent ileostomy takedown; (iv) 
Left obturator nerve injury with no current strength deficits on physical examina-
tion; (v)Status post left testicular infarct with atrophy and documented oligosper-
mia; and, (vi)Ventral abdominal hernia status post fixation with no current defect; 
(vii) Abdominal and pelvic scars.

 2. Dr. Ladley-O’Brien found that Claimant reached maximum medical 
improvement (MMI) on October 22, 2008, and provided the following impairment 
ratings: (i) 12% impairment for range of motion loss in the lumbar spine; (ii).10% 
impairment for the testicular infarct and atrophy; (iii) 8 % impairment for bilateral 
sacroiliac joint diastasis; (iv) 5% for pelvic fracture with displacement of bilateral 
pelvic rami; (v) 10% scheduled impairment for loss of left hip range of motion; 
and, (vi) 2% scheduled impairment for loss of right hip range of motion. Dr. 
Ladley-O’Brien’s total whole person impairment rating was 36%.

 3. Dr. Ladley O’Brien declined to provide any impairment rating for 
urinary problems. 

4. Respondent filed a Final Admission of Liability (FAL) consistent with 
Dr. Ladley-O’Brien’s determinations on November 20, 2008.



5. Dr. Quick performed a DIME on April 7, 2009. Dr. Quick agreed that Claimant 
reached MMI on October 22, 2008. He provided the following diagnoses: (i) Pelvic frac-
tures with bilateral SI joint diastasis; (ii) Fracture of the bilateral inferior and superior pu-
bic rami, status post ORIF; (iii) Bladder rupture without current symptoms; 
(iv) Total sigmoid colon avulsion, current mild bowel irregularities; (v) Left obtura-
tor nerve palsy, resolved; (vi) Left testicular incarceration with atrophy and oli-
gospermia; and, (vii) Incarcerated ventral hernia with diastatis recti, requiring 
surgical repair.

 6. Dr. Quick provided the following impairment ratings: (i) 10% im-
pairment of the lumbar spine due to specific disorders  as calculated in reference 
to Section 3.4 on page 101 of the AMA Guides to Evaluation of Permanent Im-
pairment, 3rd Ed., Rev; (ii) 9% impairment for loss of lumbar range of motion; (iii) 
6% impairment for testicular injuries pursuant Sections 11.4 and 11.4C of the 
AMA Guides including an increase by 50% due to the fact that Claimant is less 
that forty years old; (iv) 5% for bilateral rami fractures pursuant Section 3.4, 
Category 3.b of the AMA Guides. (v) 2% scheduled impairment of the right hip; 
and, (vi) 14% scheduled impairment of the left hip. Dr. Quick’s overall medical 
impairment rating was 32% whole person; 2% of the right lower extremity (RLE); 
and, 10% of the left lower extremity (LLE).

 7. Dr. Quick was of the opinion that Claimant’s  urinary function was 
normal and the urinary stream was normal and without urgency, incontinence, or 
dysuria. 

8. Dr. Quick’s  DIME report shows that he considered all appropriate 
factors, arrived at diagnoses similar to Dr. Ladley-O’Brien’s  diagnosis, and cor-
rectly applied the provisions of the AMA Guides to the Evluation of Permanent 
Impairment, 3rd Ed., Rev., and the Director’s Impairment Rating tips to arrive at 
his impairment rating. 

9. The Employer filed a subsequent Final Admission of Liability con-
sistent with Dr. Quick’s  determinations on May 5, 2009, admitting for 32% whole 
person permanent medical impairment; and, for 2% RLE and 10% LLE perma-
nent scheduled impairment.

 10. According to the Claimant, he has current bladder problems and he 
sometimes has to urinate up to six or seven times per day with pain in the lower 
bladder area and in his  penis. His urine is sometimes orange in color although he 
stated that he usually drinks a liter or more of water during the workday. The 
Claimant’s testimony in this  regard is neither supported by his ATP, or by the 
DIME physician. Consequently, the ALJ finds that Claimant has failed to prove 
that this situation is causally related to his admitted, compensable injury of De-
cember 28, 2006.



 11. Claimant indicated that Dr. Quick asked him if he had any bladder 
problems and Claimant replied that his bladder was fine. Claimant explained that 
he did not want to discuss these problems with Dr. Quick because he feared that 
he might lose his  job if his impairment rating was too high. Under the circum-
stances, this testimony at hearing makes no sense. The ALJ finds that Claimant’s 
statement to Dr. Quick is more reliable. 

 12. Claimant offered no expert opinions from any doctors that tended to 
show that Dr. Quick’s impairment rating was incorrect. The medical opinions of 
the DIME physician and the ATP are undisputed by any other medical opinion. 
Indeed, Claimant failed to prove that it is highly likely, unmistakable and free from 
serious and substantial doubt that Dr. Quick’s opinions on causally related condi-
tions (to the work injury); MMI date, and degree of permanent medical impair-
ment were erroneous. Claimant failed to overcome Dr. Quick’s DIME opinions  by 
clear and convincing evidence.

 13. Claimant manifested a 14-inch long, 1 to 1 ½ inch wide keloid-like 
scar, vertically along the mid-line of his abdomen that begins below his  beltine 
and proceeds upward, snakes around his navel, and ends near his sternum; he 
also manifests a 4-inch long, 2-inch wide keloid-like scar above his right hip; a 
3—inch long, 1 ¼ inch wide indented bump, diagonally above the right hip; and, 
on the left side of his abdomen, Claimant has a 3 inch by 2 inch scar that is in-
dented between ¾ inch and 1 inch. These scars constitute serious, permanent 
disfigurement of Claimant’s body that is normally exposed to public view.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:
 
 a. At the close of Claimant’s evidence on the issue of permanent par-
tial disability benefits, the Employer moved to dismiss, based on Colorado Rules 
of Civil Procedure [C.R.C.P.], Rule 41(b) (1), which provides in part: 

 
“After the plaintiff, in an action tried by the court without a jury, has com-
pleted the presentation of his  evidence, the defendant, without waiving his 
right to offer evidence in the event the motion is not granted, may move for 
a dismissal on the ground that upon the facts and the law the plaintiff has 
shown no right to relief.”

 Rule 41(b)(1), provides that, after a plaintiff in a civil action tried without a jury 
has completed the presentation of his  evidence, the defendant may move for a 
dismissal on the grounds that the plaintiff has failed to present a prima facie case 
for relief. In determining whether to grant a motion to dismiss or for directed ver-
dict, the court is not required to view the evidence in the light most favorable to 
the plaintiff, as argued by a claimant. Rowe v. Bowers, 160 Colo. 379, 417 P.2d 



503 (Colo. 1966); Blea v. Deluxe/Current, Inc., W.C. No. 3-940-062 [Industrial 
Claim Appeals  Office (ICAO), June 18, 1997] (applying these principles to work-
ers' compensation proceedings). Neither is the court required to “indulge in every 
reasonable inference that can be legitimately drawn from the evidence” in favor 
of the Claimant. Rather, the test is whether judgment for the respondents  is justi-
fied on the claimant's evidence. Amer. National Bank v. First National Bank, 28 
Colo. App. 486, 476 P.2d 304 (Colo. App. 1970); Bruce v. Moffat County Youth 
Care Center, W. C. No. 4-311-203 (ICAO, March 23, 1998). The question of 
whether the Claimant carried this  burden was one of fact for resolution by the 
ALJ. Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).

 b. As found, the medical opinions of the ATP and the DIME physician 
are essentially un-contradicted by any other medical evidence. See, Annotation, 
Comment: Credibility of Witness Giving Un-contradicted Testimony as Matter for 
Court or Jury, 62 ALR 2d 1179, maintaining that the fact finder is not free to dis-
regard un-contradicted testimony. Therefore, the ALJ should not disregard them.

 c. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility de-
terminations, determine the weight to be accorded to expert testimony, and draw 
plausible inferences from the evidence.” See Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 
565 F.2d 1074 (9th Cir. 1977). The fact finder should consider, among other 
things, the consistency or inconsistency of a witness’ testimony and/or actions; 
the reasonableness or unreasonableness (probability or improbability) of a wit-
ness’ testimony and/or actions; the motives  of a witness; whether the testimony 
has been contradicted; and, bias, prejudice or interest. See Prudential ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005). As  found, the 
Claimant’s testimony about fearing to disclose his urinary problems to the DIME 
physician because he feared that he would be fired is inconsistent with reason 
and common sense in light of the seriousness of his  injuries and in light of the 
fact that his ATP had already given him the fairly high permanent impairment rat-
ing of 36% whole person. Therefore, the ALJ does not find the Claimant’s  testi-
mony credible with respect to the causal relatedness of the urinary problems. 

d. The DIME physician’s determinations of MMI and permanent medi-
cal impairment are binding on the parties unless overcome by clear and convinc-
ing evidence. § 8-42-107(8)(b)(III), C.R.S. (2009). Montoya v. Industrial Claim 
Appeals Office, 203 P.3d 620 (Colo. App. 2008). The party seeking to overcome 
a DIME physician’s opinions bears the burden of proof by clear and convincing 
evidence. Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000). It is well established that the DIME physician's determina-
tion of MMI is binding unless overcome by "clear and convincing evidence." 
Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); Section 
8-42-107(b)-(c), C.R.S. (2009). Also, a DIME physician’s  conclusion that an in-
jured worker’s medical problems were components of the injured worker’s overall 



impairment constitutes a part of the diagnostic assessment that comprises the 
DIME process  and ,as such the conclusion must be given presumptive effect and 
can only be overcome by clear and convincing evidence. Qual-Med, Inc. v. Indus. 
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). "Clear and convincing 
evidence" is evidence, which is stronger than preponderance, is unmistakable, 
makes a fact or facts highly probable or the converse, and is free from serious or 
substantial doubt. Metro Moving & Storage Co. v. Gussert, supra. In other words, 
a DIME physician's  finding may not be overcome unless the evidence establishes 
that it is "highly probable" that the DIME physician's  opinion is  incorrect. Postel-
wait v. Midwest Barricade, 905 P. 2d 21 (Colo. App. 1995). The question of 
whether the DIME physician has placed a claimant at MMI or not, and whether 
that determination has been overcome is  a factual determination for resolution by 
the ALJ. Metro Moving & Storage Co. v. Gussert, supra. As found, the Claimant 
has failed to overcome the DIME physician’s opinions on causal relatedness to 
the admitted injury; on MMI; and, on the degree of permanent medical impair-
ment of 32% whole person; 2% RLE; and, 10% LLE.

ORDER

IT IS, THEREFORE, ORDERED THAT:

 A. The Division Independent Medical Examination opinion of Darrel K. 
Quick, M.D., on the work relatedness of Claimant’s medical conditions; on the 
date of maximum medical improvement; and, on the degree of permanent medi-
cal impairment, both whole person and scheduled are affirmed.
 
 B. The latest Final Admission of Liability, dated March 18, 2008, is 
hereby affirmed and adopted and the Order of the ALJ, as if fully restated herein.

 C. Respondent shall continue to pay the costs of authorized, causally 
related and reasonably necessary post-maximum medical improvement mainte-
nance medical benefits, subject to the Division of Workers’ Compensation Medi-
cal Fee Schedule.

DATED this 29 day of September 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-722-043

ISSUES



 The issues determined herein are temporary total disability (“TTD”) bene-
fits, maximum medical improvement (“MMI”), medical benefits, and permanent 
partial disability (“PPD”) benefits.

FINDINGS OF FACT

1. Claimant sustained an admitted work injury to his  low back on 
March 27, 2007. Claimant underwent epidural steroid injections at L5-S1 by Dr. 
Jeffrey Jenks. Dr. Jenks released claimant from care on December 18, 2007. Dr. 
Jenks did not recommend any further injection therapy. 

2. On September 10, 2007, Dr. Sung performed a micro-discectomy 
surgery on the left at L5-S1. 

3. On October 25, 2007 a follow up magnetic resonance image 
(“MRI”) showed post left-sided laminotomy at L5/S1 with no recurrent or residual 
disc herniation. The MRI revealed no evidence of nerve root impingement or fo-
raminal nerve impingement. 

4. On December 18, 2007, Dr. Sung also released claimant from his 
care. 

5. Dr. Bradley, the primary authorized treating provider, reevaluated 
claimant on March 17, 2008. He determined claimant had reached MMI on Feb-
ruary 26, 2008. As maintenance care, Dr. Bradley only recommended “medica-
tion of Biofreeze Cream, Neurontin, Tramadol, Baclofen and Naproxen,” along 
with daily stretches and exercises. 

6. Dr. Bradley determined 10% whole person impairment for specific 
disorders and 14% whole person impairment for loss of lumbar range of motion. 
Dr. Bradley determined 14% lower extremity impairment for neurological deficits. 
He correctly converted this rating pursuant to the American Medical Association 
Guides to Evaluation of Permanent Impairment, Third Edition Revised, to 6% 
whole person impairment prior to combining the rating with the remaining whole 
person impairment ratings to arrive at a total of 28% whole person impairment.

7. On April 22, 2008, Dr. Ogin performed an independent medical ex-
amination (“IME”) for respondents. Dr. Ogin recommended an electromyography 
(“EMG”) and repeat MRI. 

8. On July 8, 2008, Dr. Ogin reexamined claimant. Dr. Ogin deter-
mined 10% whole person impairment for specific disorders and 10% whole per-
son impairment for loss of lumbar range of motion. Dr. Ogin also determined 2% 
impairment of the lower extremity due to neurological deficits. Dr. Ogin converted 
the lower extremity impairment to 1% whole person and combined with the other 
whole person impairments to arrive at a total 20% whole person impairment.



9. On August 5, 2008, Dr. William Watson performed a Division Inde-
pendent Medical Examination (“DIME”). Dr. Watson diagnosed S1 radiculopathy. 
Dr. Watson completed the summary sheet and indicated that claimant reached 
MMI on February 26, 2008, “pending test results.” Dr. Watson’s narrative discus-
sion stated that he agreed with Dr. Ogin that an EMG should be obtained and the 
MRI should be repeated. Dr. Watson stated, “Pending test results, I will leave the 
date of MMI as of 2/26/2008.” 

10. Dr. Watson provided a rating of 10% whole person impairment for 
specific disorders of the spine, 9% whole person impairment for loss of lumbar 
range of motion, and 14% left lower extremity rating for neurological issues. Dr. 
Watson did not convert the 14% extremity rating to whole person before combin-
ing all the ratings. By combining 9%, 10% and 14% Dr. Watson assigned claim-
ant a 29% whole person impairment rating. 

11. The repeat MRI on September 19, 2008, showed minimal changes 
from the October 26, 2007, MRI. There was no evidence of foraminal stenosis  or 
evidence of the thecal sac compression. 

12. On December 4, 2008, Dr. Caughfield performed an EMG that was 
normal except for remote left S1 radiculopathy with axonal loss re-innervated via 
axonal sprouting.

13. Claimant returned for a follow up DIME with Dr. Watson on March 
17, 2009. Dr. Watson agreed that claimant remained at MMI as of February 26, 
2008. Dr. Watson did not repeat the impairment rating of claimant. In his  follow 
up report, Dr. Watson again checked “Yes” on the DIME cover sheet that claimant 
was at maximum medical improvement on February 26, 2008, noting “See Fol-
lowup Report.” His follow up report referenced a December 15, 2008 letter in 
which Dr. Watson recommended reexamination by Dr. Sung. The December 15, 
2008 letter was not offered into evidence. Dr. Watson stated that MMI was Feb-
ruary 26, 2008, unless Dr. Sung felt that further treatment would help claimant.

14. The Division of Workers’ Compensation IME Unit issued a Notice of 
Completion of IME Proceeding on March 29, 2009.

15. On April 7, 2009, Dr. Sung responded to written inquiry from claim-
ant’s attorney regarding medical benefits that claimant would need in order to 
remain at MMI. Dr. Sung checked “Future surgical intervention” and added that 
he might need “possible injection treatment.”

16. On June 9, 2009, Dr. Pitzer performed an IME for respondents. 
During his evaluation of claimant, Dr. Pitzer noted that claimant contends that 
nothing has made his pain better and medications are not very effective. He has 



had injections without benefit as well as physical therapy. Dr. Pitzer also noted 
that claimant’s  stretching exercises were reported by claimant to actually improve 
his range of motion. Dr. Pitzer agreed that claimant had reached MMI as  of Feb-
ruary 26, 2008. Based on range of motion testing performed on June 9, 2009 and 
neurological impairment to the lower extremity, Dr. Pitzer assigned claimant with 
a 17% whole person impairment rating. Dr. Pitzer determined 10% whole person 
impairment for specific disorders of the lumbar spine, 5% for loss of range of mo-
tion, and 6% lower extremity rating for neurological disorders. Dr. Pitzer con-
verted the lower extremity rating to 2% whole person impairment. Dr. Pitzer com-
bined the whole person ratings for a total of 17% whole person impairment.

17. Dr. Pitzer issued an addendum to note that Dr. Watson’s 14% lower 
extremity impairment would convert to 6% whole person and that Dr. Watson’s 
correct rating should have been 23% whole person impairment. 

18. Both Dr. Pitzer and Dr. Ogin recommended medications to maintain 
claimant at MMI.

19. Dr. Bradley has continued to examine claimant after MMI for medi-
cation adjustments. Claimant admitted that Dr. Bradley did not recommend fur-
ther injection treatment or additional surgery to the lumbar spine. Claimant has 
not sought treatment with Dr. Jenks or Dr. Sung since December 2007. Addition-
ally, although Dr. Sung provided an April 7, 2009 letter which indicated that 
claimant may need “possible injection treatment” to remain at MMI, he did not re-
evaluate claimant. 

20. Dr. Michael Striplin testified as an expert in occupational medicine 
on behalf of Respondents. Dr. Striplin is Level II accredited pursuant to the Colo-
rado Division of Workers’ Compensation standards. Dr. Striplin also testified that 
he occasionally performs DIME evaluations  as part of the Colorado Workers’ 
Compensation system. Furthermore, Dr. Striplin credibly opined that in his pro-
fessional experience, it is  not uncommon for an injured worker’s  range of motion 
to improve over time. 

21. Dr. Striplin credibly testified that the AMA Guides require a physi-
cian to convert any extremity rating to whole person impairment prior to combin-
ing the ratings to whole person impairment. Dr. Bradley, Dr. Ogin, and Dr. Pitzer 
all converted the lower extremity rating to whole person impairment and then 
combined the ratings for the final combined whole person rating. Dr. Watson, the 
DIME physician failed to perform this necessary step as  opined by both Dr. Pitzer 
and Dr. Striplin. Additionally, had Dr. Watson converted the 14% lower extremity 
impairment to whole person as required by the AMA Guides, this would equal 6% 
whole person impairment. The 6% whole person rating would combine with the 
other whole person ratings for a total whole person impairment of 23% as credi-
bly testified to by Dr. Striplin and as determined by Dr. Pitzer in his report.



22. The threshold issue is  whether the DIME, Dr. Watson, determined 
that claimant was at MMI. Dr. Watson initially determined that claimant was not at 
MMI, although he checked “Yes” on the DIME cover sheet. His narrative clearly 
recommended repeat EMG and MRI testing. The EMG and MRI were subse-
quently performed with minimal changes demonstrated. Dr. Watson then per-
formed the repeat DIME. He again checked “Yes” on the DIME cover sheet that 
claimant was at MMI on February 26, 2008, but added the comment “See fol-
lowup report.” That report referred to a December 15, 2008, letter in which Dr. 
Watson had recommended a reexamination by Dr. Sung. The December 15, 
2008, letter was not placed in record evidence. Dr. Watson added that he would 
agree with the February 26, 2008, MMI date if Dr. Sung did not feel any treatment 
was indicated. Dr. Sung did not reevaluate claimant, but provided an April 7, 
2009, letter indicated that claimant might need “possible injection treatment” to 
remain at MMI. On March 25, 2009, DOWC issued a Notice of Completion of the 
DIME process. No additional evidence was introduced about Dr. Watson’s de-
termination of MMI. The preponderance of the evidence demonstrates that Dr. 
Watson determined that claimant reached MMI on February 26, 2008. 

23. Claimant has failed to prove by substantial evidence that he needs 
re-evaluation by Dr. Sung after MMI. Dr. Sung discharged claimant after the 2007 
surgery. Dr. Bradley prescribed only medications after MMI. Dr. Watson has failed 
to explain the reasonable medical necessity of re-evaluation by the surgeon. Dr. 
Pitzer and Dr. Striplin did not recommend surgical evaluation. 

24. Respondents have proven by clear and convincing evidence that 
the permanent impairment rating by the DIME is  incorrect. The trier-of-fact finds 
that it is highly probable and free from serious or substantial doubt that Dr. Wat-
son failed to convert the lower extremity neurological impairment to a whole per-
son rating before combining it with the specific disorder and range of motion per-
centages, as required by the American Medical Association Guides to Evaluation 
of Permanent Impairment, Third Edition Revised. Dr. Pitzer and Dr. Striplin are 
persuasive that Dr. Watson’s correct rating, based upon his  range of motion 
measurements, should be 23% whole person. 

CONCLUSIONS OF LAW

1. The parties stipulated that claimant was temporarily totally disabled. 
TTD benefits  continue until the occurrence of one of the four terminating events 
specified in section 8-42-105(3), C.R.S. PDM Molding, Inc. v. Stanberg, 898 P.2d 
542 (Colo. 1995). The sole issue is  whether the DIME determined that claimant 
was at MMI. All of the reports and testimony of the DIME are to be considered in 
deciding what is the determination of the DIME. Then, the party who seeks to 
overcome that opinion faces a clear and convincing burden of proof. Andrade v. 
Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005); Lambert & 
Sons, Inc. v. Industrial Claim Appeals Office, 984 P.2d 656 (Colo. App. 1998). As 
found, Dr. Watson determined that claimant reached MMI on February 26, 2008. 



Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the DIME 
with regard to MMI shall only be overcome by clear and convincing evidence. 
Claimant stipulated at hearing that he was not attempting to overcome the DIME 
determination of MMI. Consequently, MMI is conclusively determined by the 
DIME as February 26, 2008. Claimant’s claim for TTD benefits commencing Feb-
ruary 26, 2008, is denied and dismissed.

2. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects of the injury, including treatment 
after MMI. Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988). In Milco Construction v. Cowan, 860 P.2d 539 (Colo. App. 
1992), the Court of Appeals established a two step procedure for awarding ongo-
ing medical benefits under Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988). The court stated that the Judge must first determine whether there is sub-
stantial evidence in the record to show the reasonable necessity for future medi-
cal treatment. If the claimant reaches this  threshold, the court stated that the 
Judge should enter "a general order, similar to that described in Grover." Claim-
ant does not have to prove the need for a specific medical benefit and respon-
dents remain free to contest the reasonable necessity of any future treatment. 
Nevertheless, in the present matter, claimant attempted to prove only that he 
needed post-MMI evaluation by Dr. Sung. As found, claimant has failed to make 
such a showing in this case. 

3. The medical impairment determination of the DIME is binding un-
less overcome by clear and convincing evidence. Section 8-42-107(8), C.R.S.; 
see Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998); Cordova v. Industrial Claim Appeals Office, 55 P.3d 186, 189-190 (Colo. 
App. 2002); Sholund v. John Elway Dodge Arapahoe, W.C. No. 4-522-173 (ICAO 
October 22, 2004); Kreps v. United Airlines, W.C. Nos. 4-565-545 and 4-618-577 
(ICAO January 13, 2005). Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-
278 (Industrial Claim Appeals Office, October 29, 1999). Respondents have a 
clear and convincing burden of proof to overcome the medical impairment rating 
determination of the DIME. A fact or proposition has been proved by "clear and 
convincing evidence" if, considering all the evidence, the trier-of-fact finds it to be 
highly probable and free from serious  or substantial doubt. Metro Moving & Stor-
age Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995). As found, Respondents  have 
proven by clear and convincing evidence that the PPD rating by the DIME is in-
correct. Dr. Watson clearly failed to convert the lower extremity neurological im-
pairment to a whole person rating before combining it with the specific disorder 
and range of motion percentages. Dr. Pitzer and Dr. Striplin are persuasive that 
Dr. Watson’s correct rating, based upon his range of motion measurements, 
should be 23% whole person.

ORDER

 It is therefore ordered that:



1. Claimant’s claim for TTD benefits commencing February 26, 2008, 
is denied and dismissed.

2. Claimant’s request for post-MMI evaluation by Dr. Sung is denied 
and dismissed.

3. The insurer shall pay to claimant PPD benefits  based upon 23% 
whole person impairment, commencing February 26, 2008. The insurer is entitled 
to credit for all indemnity benefits paid to claimant after that date.

4. The insurer shall pay interest to claimant at the rate of 8% per an-
num on all amounts of compensation not paid when due.

DATED: September 29, 2009  

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-789-837

ISSUES

 1. Whether Claimant has established by a preponderance of the evi-
dence that she suffered a compensable lower back injury during the course and 
scope of her employment with Employer on or about March 16, 2009.

 2. Whether Claimant has demonstrated by a preponderance of the 
evidence that she is entitled to authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of an industrial injury.

 3. A determination of Claimant’s Average Weekly Wage (AWW).

 4. Whether Claimant has proven by a preponderance of the evidence 
that she is  entitled to receive Temporary Total Disability (TTD) benefits from April 
7, 2009 until terminated by statute.

 5. Whether Respondents have established by a preponderance of the 
evidence that Claimant is precluded from receiving TTD benefits  because she 
was responsible for her termination from employment under §8-42-105(4) C.R.S. 
and §8-42-103(1)(g) C.R.S. (collectively “termination statutes”).

FINDINGS OF FACT

 1. Claimant worked for Employer as a cake decorator. Her job duties 
involved unloading freight and preparing cakes. Claimant worked 40 hours each 
week and earned $8.90 per hour. 



 2. Claimant testified that on or about March 16, 2009 she was lifting 
boxes of dough and baked goods in a freezer with supervisor Post. She experi-
enced a burning or stinging sensation down the left side of her back. Claimant 
did not immediately report her injury and completed her work shift. However, she 
suffered severe back pain when she awoke on the following morning. Claimant 
noted that she reported her injury to Employer on the day after the incident.

 3. Ms. Post testified at the hearing in this  matter and provided a chro-
nology of events for the period around March 16, 2009. Ms. Post recounted that 
on March 14, 2009 she and Claimant unloaded freight items in a freezer. She ex-
plained that on March 15, 2009 Claimant decorated cakes. Claimant did not en-
gage in any lifting or exhibit any pain behaviors. On March 16, 2009 Claimant 
was off from work.

 4. Ms. Post commented that she was on vacation for the period March 
17, 2009 through March 28, 2009. She did not become aware that Claimant had 
suffered a lower back injury until she returned to work on March 29, 2009.

 5. Claimant continued to perform her regular job duties until she re-
ported her back pain to Employer’s co-manager Claar on Sunday, March 22, 
2009. Mr. Claar testified at the hearing that Claimant called him into the bakery 
area and asked to visit an emergency room because of back pain. Claimant told 
Mr. Claar that she was not injured at work and did not recall where she had been 
injured. Mr. Claar then released Claimant from work so that she could visit an 
emergency room.

 6. On March 24, 2009 Employer’s training coordinator Gonzales was 
not scheduled to work but went to Employer’s store to pick up a cake that she 
had ordered. Ms. Gonzales testified that Claimant appeared to be upset and 
stated that she was experiencing back pain. Although Claimant was uncertain 
about the cause of her injury, she remarked that she might have injured her back 
while “dog piling” with her children on March 21, 2009.

 7. Employer’s  Personnel Manager Schrage explained that she over-
heard the March 24, 2009 conversation between Claimant and Ms. Gonzales. 
She testified consistently with Ms. Gonzales  that Claimant might have injured her 
back while “dog piling” with her children. Ms. Schrage also noted that Claimant 
never mentioned that she was injured while working and did not exhibit any pain 
behaviors prior to March 22, 2009.

 8. On March 24, 2009 Claimant visited St. Anthony Hospital North for 
emergency treatment of her lower back pain. Claimant reported that she was ex-
periencing right back pain and difficulty urinating. She reported that she fre-
quently lifted heavy boxes while working but noted that her back pain began on 
“Sunday of this week.”



 9. On March 25, 2009 Claimant underwent an MRI of her lower back. 
The MRI revealed a “[m]oderate size left L5-S1 lateral recess disk protrusion 
abutting the traversing left S1 nerve root” and a “[s]mall L4-5 central disk protru-
sion abutting the bilateral traversing L5 nerve roots.”

 10. On April 6, 2009 Claimant completed a Workers’ Claim for Com-
pensation. She documented that she was injured on March 16, 2009 while lifting 
bakery supplies with Ms. Post. Employer referred Claimant to Concentra Medical 
Centers for treatment.

 11. On April 7, 2009 Claimant visited Concentra Medical Centers for an 
evaluation. She reported that she had been injured on March 16, 2009 while lift-
ing supplies in Employer’s  bakery freezer. Braden Reiter, D.O. diagnosed Claim-
ant with a lumbar strain and determined that there was a greater than 50% prob-
ability that Claimant had been injured while working for Employer.

 12. On April 8, 2009 Claimant was terminated from employment with 
Employer. Employer’s Assistant Manager Binder testified that Claimant was ter-
minated for failing a drug test. Claimant acknowledged that she had been using 
marijuana.

 13. In May 2009 Claimant relocated to Utah.

 14. On August 19, 2009 the parties conducted the evidentiary deposi-
tion of Joseph G. Cuniff, D.O. Dr. Cuniff testified that he is not licensed to prac-
tice medicine in Colorado and is not Level II accredited by the Colorado Division 
of Workers’ Compensation. He practices  physical medicine and rehabilitation in 
Utah.

15. Dr. Cuniff testified that on June 17, 2009 he conducted a physical 
examination of Claimant. Relying on Claimant’s description of her back injury, Dr. 
Cuniff concluded that Claimant was injured while working for Employer. However, 
he acknowledged that his causation opinion could change based on a different 
history of Claimant’s injury.

 16. Claimant has failed to establish that it is  more probably true than 
not that she suffered an industrial injury on or about March 16, 2009 during the 
course and scope of her employment with Employer. Claimant testified that on or 
about March 16, 2009 she injured her back while lifting boxes in a freezer with 
Ms. Post. However, Claimant’s  testimony is  inconsistent with the persuasive tes-
timony of numerous Employer witnesses and the medical records. Initially, Ms. 
Post recounted that, although she unloaded boxes with Claimant on March 14, 
2009, Claimant performed her normal job duties and did not exhibit any pain be-
haviors  on March 15, 2009. On March 16, 2009 Claimant was  off from work. Mr. 
Claar credibly explained that on March 22, 2009 Claimant sought emergency 
room treatment for back pain but denied that she had been injured at work. 
Moreover, coworkers Ms. Gonzales and Ms. Schrage commented that on March 



24, 2009 Claimant stated that she did not know how she had injured her back, 
but speculated that she might have been injured while “dog piling” with her chil-
dren on March 21, 2009. Finally, a St. Anthony North Hospital record from March 
24, 2009 reflects that Claimant’s back pain began on “Sunday of this week.” Al-
though doctors Reiter and Cuniff opined that Claimant’s  back injury was likely 
caused by a lifting incident at work, their opinions were based on Claimant’s his-
tory of the incident. Because Claimant’s  history of a March 16, 2009 incident is 
not credible, the opinions of doctors Reiter and Cuniff are not persuasive.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits  to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation. §8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence. §8-42-101, C.R.S. A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts  in a Workers' Com-
pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' Com-
pensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness's testimony and ac-
tions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has  the 
burden of proving that she suffered a disability that was proximately caused by 
an injury arising out of and within the course and scope of employment. §8-41-
301(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). 
Proof of causation is a threshold requirement that an injured employee must es-
tablish by a preponderance of the evidence before any compensation is 
awarded. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. 
App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998). The 



question of causation is generally one of fact for determination by the Judge. 
Faulkner, 12 P.3d at 846.

 5. As found, Claimant has failed to establish by a preponderance of 
the evidence that she suffered an industrial injury on or about March 16, 2009 
during the course and scope of her employment with Employer. Claimant testified 
that on or about March 16, 2009 she injured her back while lifting boxes in a 
freezer with Ms. Post. However, Claimant’s testimony is inconsistent with the 
persuasive testimony of numerous Employer witnesses and the medical records. 
Initially, Ms. Post recounted that, although she unloaded boxes with Claimant on 
March 14, 2009, Claimant performed her normal job duties and did not exhibit 
any pain behaviors on March 15, 2009. On March 16, 2009 Claimant was off 
from work. Mr. Claar credibly explained that on March 22, 2009 Claimant sought 
emergency room treatment for back pain but denied that she had been injured at 
work. Moreover, coworkers Ms. Gonzales and Ms. Schrage commented that on 
March 24, 2009 Claimant stated that she did not know how she had injured her 
back, but speculated that she might have been injured while “dog piling” with her 
children on March 21, 2009. Finally, a St. Anthony North Hospital record from 
March 24, 2009 reflects  that Claimant’s back pain began on “Sunday of this 
week.” Although doctors Reiter and Cuniff opined that Claimant’s  back injury was 
likely caused by a lifting incident at work, their opinions were based on Claim-
ant’s history of the incident. Because Claimant’s history of a March 16, 2009 inci-
dent is not credible, the opinions of doctors Reiter and Cuniff are not persuasive.
 

ORDER

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order:

Claimant’s request for Workers’ Compensation benefits is  denied and dis-
missed.

DATED: September 29, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-743-603

ISSUES

 The sole issue determined herein is  permanent total disability (“PTD”) 
benefits. The parties stipulated that insurer shall pay for all of claimant’s rea-



sonably necessary medical treatment after MMI from authorized providers for her 
admitted work injury. The issue of permanent partial disability benefits is moot.

FINDINGS OF FACT

1. Claimant work history is as a certified nursing aide (“CNA”) and housekeeper. 
Claimant is a 34-year-old female who sustained an injury involving her right upper ex-
tremity on April 17, 2007. Claimant injured her right upper extremity while working as a 
CNA for her employer and turning a patient. At the time of her injury, she denied any in-
juries to her neck or other body parts. 

2. Following initial conservative care by Dr. Greenslade, Claimant was referred to 
Dr. Quick for further treatment and evaluation due to Claimant’s continuing complaints 
of pain and lack of any improvement. 

3. Dr. Quick initially examined claimant on July 6, 2007, and diagnosed right elbow 
injury with subsequent right upper extremity pain and paresthesia. He also noted a pos-
sible entrapment neuropathy due to her work related injury, as well as an element of 
myofascial limb pain. He recommended counseling and education and an electromyog-
raphy (“EMG”) study, which revealed evidence of mild carpal tunnel syndrome (“CTS”). 

4. On November 28, 2007, Dr. Hart performed right CTS release surgery. 

5. Claimant began complaining of pain in her left elbow. On January 21, 2008, Dr. 
Quick concluded that Claimant’s left elbow condition was not related to her right elbow 
injury of April 17, 2007. He concluded that Claimant reached maximum medical im-
provement “(MMI”) and assigned permanent work restrictions of no lifting more than 10 
pounds and no pushing or pulling over 25 pounds. He further concluded that Claimant 
suffered no permanent impairment due to her left upper extremity and suffered 12% im-
pairment for her right upper extremity impairment. 

6. Claimant completed a functional capacity evaluation (“FCE”) with Work Strate-
gies on February 6, 2008, which demonstrated sedentary physical demand level based 
upon the Claimant’s limited capability performing upper extremity movements including 
pinching, grasping, and lifting. According to the physical therapist who performed the 
FCE, Claimant self-terminated many activities due to complaints of bilateral shoulder, 
wrist, and hand pain. 

7. On May 8, 2008, Dr. Struck performed a Division Independent Medical Examina-
tion (“DIME”). Dr. Struck determined that claimant was not yet at MMI and needed re-
peat EMG testing. 

8. The July 15, 2008, EMG was normal.

9. On August 4, 2008, Dr. Quick concluded that claimant was still at MMI on Janu-
ary 21, 2008.



10. On November 11, 2008, Dr. Struck performed a repeat DIME. She agreed that 
claimant was at MMI, although she did not specify a date. Dr. Struck diagnosed complex 
regional pain syndrome (“CRPS”), type 2, and determined 15% whole person impair-
ment. Dr. Struck opined that Claimant no longer had CTS due to her successful surgery, 
but suffered CRPS, type 2. Dr. Struck also agreed that Claimant’s left upper extremity 
symptoms, neck and shoulder pain, and depression were not work related. 

11. On February 25, 2009, Dr. Morfe performed an IME for respondents and diag-
nosed right upper extremity pain post carpal tunnel release. He concluded that claimant 
was at MMI on November 11, 2008. He concluded that claimant suffered 12% upper ex-
tremity impairment. 

12. On March 2, 2009, Tim Shanahan performed a vocational evaluation for respon-
dents. He used the restrictions from Dr. Quick and concluded that claimant was able to 
return to work in entry-level sedentary jobs.

13. On April 22, 2009, Gail Gerig performed another FCE at the request of claimant. 
Ms. Gerig concluded that claimant was only able to perform subsedentary work lifting 10 
pounds, but engaging in no frequent work. 

14. On June 10, 2009, Work Strategies performed a repeat FCE for respondents. 
The FCE demonstrated that claimant could perform sedentary to light work with 10 
pounds lifting and carrying. 

15. On June 29, 2009, Dr. Quick issued a report repeating his permanent work re-
strictions of no lifting more than 10 pounds and no pushing or pulling greater than 25 
pounds with Claimant’s right upper extremity only. He assessed no permanent work re-
strictions for Claimant’s left upper extremity or any other body part in connection with 
her occupational injury. 

16. Katie Montoya performed a vocational assessment for claimant. Ms. Montoya re-
ferred claimant for testing with Dr. Macdonald.

17. On April 6, 2009, Dr. Macdonald reported that claimant presents a profile of cog-
nitive and skill development not consistent with the definition of learning disability, which 
requires significantly higher cognitive abilities than academic achievement. Claimant’s 
measured academic skills were commensurate with or higher than her estimated bor-
derline to low average range cognitive abilities. Typically, a person with learning disabili-
ties has an average range of intelligence or cognitive abilities and a deficit or disability in 
a specific area of learning. Claimant, however, is not of average or even low average 
intelligence. Her low level of function is a result of borderline intelligence. Claimant func-
tioned at the expected level or slightly higher level compared to her measured capacity. 
Consistent with other individuals with her profile, she functions better in more physical 
or hands-on work as opposed to verbal jobs. Claimant’s verbal skills are developmen-



tally delayed and she would not be expected to be successful in jobs that require verbal 
reasoning or academic skills of any type. 

18. Ms. Montoya concluded that Claimant is unable to secure any gainful employ-
ment due to her intellectual functioning, in combination with her permanent sedentary to 
light duty work restrictions, although Ms. Montoya agreed that the overwhelmingly sig-
nificant factor was claimant’s intellectual functioning. 

19. Both vocational experts agree that, as a result of this compensable injury, Claim-
ant is physically unable to return to the work she has previously performed. While the 
medical reports vary from physician to physician, all of the treating physicians agree that 
Claimant has significant residual impairment involving the use of her right upper extrem-
ity. Dr. Struck, the DIME physician, concluded that Claimant has sympathetically-
mediated pain as a result of her compensable work injury. The vocational expert opin-
ions support as to Claimant’s inability to return to the medium level housekeeping and 
CNA work that Claimant previously performed. Those medium level jobs are no longer 
available to Claimant as a result of the restrictions that have been imposed on her future 
work activities as a result of her compensable work injury. 

20. Claimant has difficulty learning new concepts, possesses slow visual processing 
speed, has difficulty comprehending material that she reads, has difficulty with immedi-
ate recall, has poor auditory short term/working memory and would be considered illit-
erate in many contexts. She has difficulty learning new tasks unless they are repeated, 
physically demonstrated and practiced. She is a visual learner. 

21. Mr. Shanahan testified that he had a “belief” that claimant would be able to per-
form entry-level office work, customer service or appointment setter work. All of those 
jobs likely require some level of computer use, multitasking, verbal reasoning, or writing 
telephone messages. Mr. Shanahan’s belief is unsupported and not persuasive in light 
of Dr. McDonald’s testing. 

22. Ms. Montoya testified that claimant took the CNA exam three times before being 
able to pass it when the exam was finally administered orally. Claimant required a one-
on-one setting in high school. Although she does possess a high school diploma, she 
attained that diploma as a result of attending a special education program that did not 
meet the standards of typical high school demands. She graduated based on her own 
individual success. Her academic and vocational histories are consistent with the infor-
mation provided by Dr. McDonald. Ms. Montoya testified persuasively that she could not 
consider the typical sedentary to light jobs within the physician restrictions for claimant 
because claimant did not possess the intellectual functioning to perform those jobs.

23. Mr. Shanahan admitted that none of the jobs that he listed as being potentially 
available for claimant would meet the criteria set forth by Dr. McDonald. 

24. Claimant’s work as a CNA and housekeeper reflected her highest and best voca-
tional potential in light of all of the attendant circumstances. Unfortunately, those cir-



cumstances have permanently changed as a result of her physical restrictions and the 
only appropriate work has now been rendered unavailable due to her physical restric-
tions. She does not possess sufficient intellect or intellectual function to become re-
trained or to learn sedentary work skills. She does not currently possess the capacity to 
locate and maintain in a work situation that will meet her physical restrictions. 

25. Claimant has proven by a preponderance of the evidence that she is unable to 
earn any wages in the same or other employment. As a result of her admitted right up-
per extremity injury, claimant has restrictions against lifting over approximately 10 
pounds or pushing or pulling more than 25 pounds. She clearly is unable to return to 
any of her previous employment. Ms. Montoya is persuasive that claimant does not 
have the intellectual functioning to perform the usual types of entry-level sedentary jobs. 
Dr. Macdonald’s testing showed that claimant had limited verbal skills and significant 
problems with short-term memory. Her overall IQ score of 72 showed only borderline 
intellectual functioning. She probably does not have the ability to learn new skills in or-
der to maintain employment even in entry-level sedentary work. The work injury is a 
significant factor in her inability to return to work for any wages. 

CONCLUSIONS OF LAW

1. Under the applicable law, claimant is permanently and totally dis-
abled if she is unable to "earn any wages in the same or other employment." 
Section 8-40-201(16.5)(a), C.R.S. The term "any wages" means more than zero 
wages. See Lobb  v. Industrial Claim Appeals Office, 948 P.2d 115 (Colo. App. 
1997); McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 (Colo. App. 
1995). The ALJ must consider claimant's commutable labor market and other 
similar concepts  regarding the existence of employment that is  reasonably avail-
able to the claimant under his  or her particular circumstances. Weld County 
School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998). To prove permanent to-
tal disability, claimant is not required to establish that an industrial injury is the 
sole cause of her inability to earn wages. However, the claimant must demon-
strate that the industrial injury is a "significant causative factor" in her permanent 
total disability. Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 
1986). As found, claimant has proven by a preponderance of the evidence that 
she is unable to earn any wages in the same or other employment and that her 
admitted right upper extremity work injury is a significant causative factor in per 
permanent total disability.

ORDER

 It is therefore ordered that:



1. The insurer shall pay to claimant permanent total disability benefits 
at the admitted rate commencing January 21, 2008, and continuing thereafter un-
til modified or terminated according to law. 

2. Pursuant to the stipulation of the parties, the insurer shall pay for all 
of claimant’s reasonably necessary medical treatment after MMI from authorized 
providers for her admitted work injury.

3. The insurer shall pay interest to claimant at the rate of 8% per an-
num on all amounts of compensation not paid when due.

DATED: September 29, 2009  

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-654-672

ISSUES
The issues presented for adjudication are:

1. Whether the Claimant has overcome, by clear and convincing evidence, the Divi-
sion Independent Medical Examiner’s (DIME) opinion that Claimant reached maximum 
medical improvement on September 8, 2005.
2. Whether the Claimant has overcome, by clear and convincing evidence, the 
DIME’s opinion that Claimant has no ratable permanent partial impairment.
3. Whether the Claimant has overcome, by a preponderance of the evidence, the 
DIME’s opinion that Claimant does not require post-MMI, Grover-type medical care, to 
maintain her condition at MMI.
4. Whether Claimant suffered a compensable disfigurement.

FINDINGS OF FACT

1. Claimant was employed as a Customer Support Coordinator for the Respondent-
Employer on December 16, 2004. This job entailed assisting students with scheduling 
and other matters, providing customer support for users’ technical problems, and exten-
sive use of computer programs for the school.
2. On December 16, 2004, Claimant sustained an admitted injury when she fell on 
ice in the parking lot at lunchtime. She injured her head, shoulders, back, neck, hips, 
buttocks and legs.
3. Claimant reported no loss of consciousness and no neurological symptoms to 
her authorized treating physician, Dr. Jim DiNapoli, in a telephone message on the day 
she fell.



4. Dr. DiNapoli examined claimant on December 17, 2004. His diagnoses were “fall 
with minor closed head injury, cervical and lumbar spine injuries.”
5. Claimant developed headaches, which persisted for three months post-accident 
but then became less frequent. The headaches recurred in September 2005.
6. Claimant underwent arthroscopic surgery on her left shoulder in July 2005, dur-
ing which time she was off work for 16 days. She received TTD of $623.85/week based 
on an average weekly wage of $935.77.
7. Other than the temporary total disability mentioned above, Claimant has contin-
ued to work at her regular job consistently following her injury, with small amounts of 
time missed for medical appointments. Her work evaluations have been excellent.
8. Claimant received a significant amount of medical care for this injury, including 
evaluations or treatment by twenty-three physicians and therapists, numerous tests, in-
cluding MRIs of her lumbar spine and brain, which were read as normal, EMGs of her 
upper and lower extremities, occipital nerve blocks, occipital nerve stimulator trial, cervi-
cal facet joint injection, bilateral L4-S1 facet injections, bilateral medial branch block in-
jections, trigger point injections, psychological therapy, numerous medications, and 
physical therapy.
9.  Dr. Frank Polanco, who was Claimant’s authorized treating physician at that 
time, placed claimant at maximum medical improvement (MMI) on October 29, 2008. 
He assigned her no permanent partial impairment for this injury.
10. Claimant then completed an application for a Division of Worker’s Compensation 
Independent Medical Examination (DIME) on January 20, 2009. She and the insurer 
had agreed on Dr. David Richman to perform the DIME.
11. Dr. Richman examined the Claimant on March 5, 2009. His impressions were 
multiple musculoskeletal injuries, myofascial pain and strain from her fall on December 
16, 2004. These were succeeded by widespread pain complaints after September 8, 
2005 which were unresponsive to treatment and which are consistent with fibromyalgia. 
Fibromyalgia is a central neuropathic pain condition and is not musculoskeletal. Dr. 
Richman opined that the fibromyalgia was likely to have developed from her poor sleep 
architecture, morbid obesity and deconditioning, anxiety disorder and genetic predispo-
sition to the disease, and not from her work-related injury.
12. Dr. Richman’s opinion is that Claimant reached MMI on September 8, 2005, with 
no ratable permanent impairment. He recommended that she see a pain management 
specialist, have dietary counseling, increase her aerobic conditioning, light weight condi-
tioning and resistance training, and try additional medications. These recommendations 
were for her non-work related fibromyalgia.
13. Respondents filed a Final Admission of Liability on March 27, 2009 based on Dr. 
Richman’s DIME report.
14. Claimant filed an Application for Hearing on April 24, 2009, which was continued 
and heard on August 19, 2009.
15. Claimant submitted the medical report of Dr. Timothy Hall dated April 30, 2009 as 
evidence to overcome the DIME opinion of Dr. David Richman. Dr. Hall wrote, “It is far 
more probable that what has happened here is this patient has had a post-concussive 
syndrome which has simply been missed which is certainly common in this context.” Dr. 
Hall also stated, “I didn’t think there was a great deal to be gained from doing and ex-
amination in detail” and “I find it almost irrelevant what the diagnosis might be.”



16. Dr. Richman testified consistently with his medical report. He also testified that 
the Claimant most likely did have a minor concussion when she fell on the ice, but that 
the typical course of such injuries is to improve over time. In his opinion, a head injury 
would not be a logical explanation for Claimant’s current pain complaints. 
 

   CONCLUSIONS OF LAW    

6. Claimant challenges the finding by the division independent medical examiner, 
Dr. Richman that she is at maximum medical improvement for her admitted work-related 
injury. Claimant must overcome this opinion by clear and convincing evidence. C.R.S. 8-
42-107(8)(b)(III).
7.  Claimant challenges the finding by the DIME physician that she does not have a 
permanent partial disability to her head that should be rated. Claimant must overcome 
this opinion by clear and convincing evidence. C.R.S. 8-42-107(8)(b.5)(II).
8. Clear and convincing evidence is evidence, which is stronger than a preponder-
ance, which is unmistakable, and is free from serious or substantial doubt. Goffinett v. 
Cocat, Inc., W.C. No. 4-677-750 (ICAP April 16, 2008).
9. Claimant challenges the finding by the DIME physician that she does not need 
post-MMI treatment for her work-related injury. Claimant must overcome this opinion by 
a preponderance of the evidence. See, e.g., Heibner v. Montrose Transfer & Storage, 
W.C. No. 4-534-659 (ICAO July 11, 2005).
10. The ALJ, in weighing the evidence and the credibility of the witnesses, concludes 
that Dr. Richman’s opinions concerning MMI and his finding of no ratable impairment 
are credible and supported by the great weight of the evidence in the record. The ALJ 
specifically rejects Dr. Hall’s assessment of the Claimant’s work-related condition and 
finds it not to be credible under the totality of circumstances.
11. Claimant suffered a disfigurement to her body as a result of the work-related in-
jury. The disfigurement consists of three arthroscopic surgery scars surrounding the left 
shoulder each being three-quarters of an inch in length and one-quarter of an inch wide.

ORDER

It is therefore ORDERED that:

1. Claimant’s request to overcome the DIME with respect to MMI is denied and 
dismissed.
2. Claimant’s request to overcome the DIME with respect to the finding of no im-
pairment is denied and dismissed.
3. Claimant’s request to overcome the DIME with respect to post-MMI treatment is 
denied and dismissed.
4. Respondent-Insurer shall pay Claimant one thousand dollars ($1,000.00) for her 
disfigurement. 
5. Respondent-Insurer shall pay statutory interest at the rate of eight percent (8%) 
per annum on all amounts due and not paid when due.
6. Any and all issues not determined herein are reserved for future decision.



DATE: September 30, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-724-768

ISSUES

 The sole issue determined herein is compensability.

FINDINGS OF FACT

1. Claimant was hired by Employer in July 1998. Claimant worked as 
a Field Technician, installing and repairing cable television service at customer 
residences. 

2. Claimant had a history of gastroesophageal reflux disease 
(“GERD”) and acid reflux, for which he took medications. Claimant had problems 
with hoarseness, which usually lasted only about one day. Claimant had previous 
problems with coughing and hoarseness after exposure to odors, as  admitted by 
claimant’s wife.

3. On March 5, 2007, Claimant performed work with the assistance of 
a co-worker, Mr. Kisslan, at a customer’s residence in Pueblo, Colorado. Upon 
entering the residence, Claimant and Mr. Kisslan described a strong odor of cat 
urine. Both Claimant and his coworker, Mr. Kisslan, testified that March 5, 2007, 
was not the first or only time they were exposed to cat urine smells  or bad smells 
in customer homes. Mr. Kisslan exited the residence shortly after entering and 
remained outside while Claimant remained working inside the residence for ap-
proximately 10 to 15 minutes. 

4. Claimant began coughing and experiencing hoarseness after exit-
ing the residence. Mr. Kisslan credibly testified that while the house he and 
Claimant went to on March 5, 2007, smelled very badly, he suffered no adverse 
effects from the exposure to the unpleasant odor.

5. On March 6, 2007, claimant called in sick.

6. Claimant informed his supervisor, Mr. Pace, on March 7, 2007 that 
he serviced a residence that was unsanitary and smelled badly. Claimant did not 
request medical care and did not report that he was injured due to his servicing 
of the residence. 



7. On March 10, 2007, claimant sought care at an urgent care office. 

8. Claimant’s voice returned off and on. As he attempted to talk, he 
found that his  throat would close up. Claimant’s  wife noted that he usually was 
able to speak for about one hour each morning and then would lose his voice.

9. On May 30, 2007, Claimant experienced difficulties breathing and 
talking. Claimant reported his problems to a general manager who contacted Mr. 
Pace. Claimant was instructed to seek treatment at Urgent Care in Pueblo, Colo-
rado. The Urgent Care was unable to run specific tests on Claimant and he was 
therefore referred to the emergency room at Parkview Medical Center. Mr. Pace 
accompanied Claimant during his trip to the emergency room. Claimant reported 
a history of three months coughing, sore throat, and hoarseness after inhaling 
something in a home. Tests were negative.

10. On June 1, 2007, claimant sought treatment with his  personal phy-
sician, Dr. Rivera and reported a history of three months of sore throat, coughing, 
and laryngitis after exposure to something in a home while working. Dr. Rivera 
noted a moderately inflamed posterior pharynx, prescribed medications, and ex-
cused claimant from work.

11. On June 6, 2007, Dr. Rivera reexamined claimant and suspected 
esophageal reflux and chronic laryngitis secondary to the esophageal reflux. Dr. 
Rivera changed medications.

12. On June 8, 2007, claimant was reexamined at Parkview Hospital. 
The differential diagnoses were vocal cord dysfunction, recurrent laryngeal nerve 
injury, asthma, ENT tumor, sinusitis, and bronchitis.

13. On June 20, 2007, Dr. Robert McLean performed a laryngoscopy 
and diagnosed Claimant with dysphonia, which involves phonation using the 
false vocal cords rather than the true vocal cords. 

14. On June 25, 2007, Dr. Lawrence Repsher examined claimant and 
diagnosed vocal cord dysfunction syndrome (“VCDS”), resulting in inflammation 
and edema of the true and false cords, as well as  depression and anxiety. Dr. 
Repsher concluded that the VCDS was not caused by exposure to the cat urine 
at work. 

15. Dr. Charlene Hickson, an ear, nose, and throat specialist, evaluated 
Claimant on July 10, 2007 and diagnosed Claimant with chronic cough and se-
vere hyperfunctioning of the false vocal cords. Dr. Hickson referred Claimant to a 
speech pathologist for speech therapy and vocal hygiene. 



16. On September 17, 2007, claimant was again treated at Parkview 
Hospital, reporting a history of difficulty choosing words for six days. He was di-
agnosed with GERD, esophageal stenosis, and vocal cord paralysis. Dr. Hickson 
noted paradoxical vocal fold movement that was probably “supratentorial.”

17. On November 12, 2007, claimant underwent gastroesophageal PH 
testing, which was normal.

18. By early December 2007, claimant’s voice spontaneously returned 
and he experienced no hoarseness or difficulty talking.

19. On August 14, 2008, Dr. Repsher reexamined claimant and noted 
that his symptoms had resolved.

20. Dr. Repsher credibly testified that VCDS is  a hysterical conversion 
disorder, which is also categorized as a psychological condition. Dr. Repsher 
confirmed that this is essentially the same diagnosis  provided to Claimant by Dr. 
McLean and Dr. Hickson. Dr. Repsher explained that the condition is  character-
ized by intermittent laryngospasm, which causes inspiratory stridor and some-
times expiratory stridor. This leads to swelling of the vocal cords and resultant 
coughing. Dr. Repsher noted that ammonia is toxic and has good warning prop-
erties. A low level exposure would cause coughing and discomfort for a few 
hours. A high level of exposure would require emergency treatment. He noted 
that the cat urine could not lead to significantly high levels of ammonia or the cats 
and the human residents of the home would die. Dr. Repsher testified that claim-
ant had a hysterical conversion reaction to the strong odor of the cat urine.

21. Claimant did not suffer from an irritant-induced injury to his upper 
respiratory tract as a result of inhalation of cat urine odors  on March 5, 2007. 
Claimant’s exposure to cat urine did not directly cause any physical injury to the 
vocal cords or other upper respiratory tissue. Claimant had preexisting problems 
with hoarseness and cough after exposure to odors. The record evidence does 
not demonstrate that the exposure to the cat urine directly caused any physical 
injury to the vocal cords or other upper respiratory tissue. 

22. The clear preponderance of the record evidence shows that Claim-
ant suffered a psychological condition of VCDS, apparently triggered by smelling 
the cat urine odor. Although Dr. Repsher concluded that claimant’s hysterical 
conversion reaction was merely coincidental with smelling the cat urine, the tem-
poral relationship points to the odor as the trigger. Claimant did not suffer a psy-
chologically traumatic event that is generally outside of a worker’s usual experi-
ence and would evoke significant symptoms of distress in a worker in similar cir-
cumstances. The record evidence does not demonstrate that the smell of the cat 
urine would cause similar symptoms in the reasonable person. The evidence 
shows only that claimant suffered idiosyncratic symptoms. 



CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered 
an injury arising out of and in the course of employment. Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001). If an industrial injury aggravates, accel-
erates, or combines with a preexisting condition so as  to produce disability and a 
need for treatment, the claim is compensable. H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990). Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought. Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997. Claimant must prove entitlement to benefits by a prepon-
derance of the evidence. The facts in a workers’ compensation case are not in-
terpreted liberally in favor of either claimant or respondents. Section 8-43-201, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 

2. As found, claimant has failed to prove that he suffered an irritant-
induced injury to his upper respiratory tract as a result of inhalation of cat urine 
odors on March 5, 2007. As found, claimant suffered a psychological condition of 
VCDS. The record evidence demonstrates that the odor caused a psychological 
reaction, leading to the vocal cord dysfunction. This is a “mental-physical” case. 
Consequently, claimant must meet the requirements of section 8-41-301(2), 
C.R.S., for a claim of mental impairment. “Mental impairment” is defined in § 8-
41-301(2)(a), C.R.S.:
 

[A] recognized, permanent disability arising from an acci-
dental injury arising out of and in the course of employment 
when the accidental injury involves no physical injury and 
consists of a psychologically traumatic event that is gener-
ally outside of a worker’s usual experience and would 
evoke significant symptoms of  distress in a worker in simi-
lar circumstances.

The 1999 amendments made § 8-41-301(2), C.R.S., applicable to claims for 
permanent disability from mental impairment resulting from a physical injury. 
Briles v. Montrose Memorial Hospital, W. C. No. 4-522-095 (ICAO, April 30, 
2004); Chavarria v. Dayton Hudson Corporation, W.C. No. 4-492-078 (June 5, 
2003); and Herbertson v. Arch Coal Inc., W.C. No. 4-533-791 (January 8, 2004) 
held that the additional proof requirements  were not applicable to claims for 
medical and temporary disability in these “physical-mental” cases. Nevertheless, 
Felix v. City & County Of Denver, W.C. Nos. 4-385-490 & 4-728-064 (ICAO, 
January 6, 2009) recently reaffirmed application of the mental impairment statute 
to “mental-physical” cases:



The focus is now on the cause of the impairment and the mental 
impairment statute remains applicable where the stimulus was 
purely mental, even if the mental stimulus caused a mental impair-
ment, which exhibited physiological symptoms or "injuries." Esser v. 
Industrial Claim Appeals Office, 8 P.3d 1218 (Colo. App. 2000); 
Hughes-Choyce v. The Childrens Hospital, W.C. No. 4-444-713 
(October 24, 2002); aff'd sub nom. Hughes-Choyce v. Industrial 
Claim Appeals Office No. 02CA2274 (Colo. App. September 11, 
2003)(not selected for publication). In Hughes-Choyce v. The Chil-
drens Hospital, the Panel noted that the General Assembly did not 
intend to exempt cases  from the reach of the mental impairment 
statute simply because the mental impairment causes some 
physiological manifestation or injury. 

As found, claimant has  failed to prove that he suffered a psychologically 
traumatic event that is generally outside of a worker’s usual experience and 
would evoke significant symptoms of distress in a worker in similar circum-
stances. 

ORDER

 It is therefore ordered that:

1. Claimant’s claim for compensation and benefits  is denied and dis-
missed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to Re-
view within twenty (20) days after mailing or service of the order, as indicated on 
certificate of mailing or service; otherwise, the Judge's  order will be final. You 
may file the Petition to Review by mail, as long as the certificate of mailing at-
tached to your petition shows: (1) That you mailed it within twenty (20) days after 
mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory refer-
ence, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further in-
formation regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: September 30, 2009  

Martin D. Stuber
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-669-469

ISSUES

The parties stipulated to the average weekly wage, as previously admitted, in the 
amount of $983.79. The parties stipulated to Social Security disability offset based upon 
$1,486.20 per month, commencing December 1, 2007. The amount of the offset is 
$171.48 per week. During hearing the parties stipulated to the admission of the surveil-
lance reports. Subsequently, the parties have filed with the Office of Administrative 
Courts the evidentiary deposition transcripts from their vocational experts; Katie Mon-
toya for the Claimant and Pat Anctil for the respondents. 

 The sole issue for determination was permanent total disability.

FINDINGS OF FACT

1. The average weekly wage, per stipulation, is found to be $983.79. Per stipulation 
the respondents are entitled to an offset based upon $1,486.20 per month commencing 
December 1, 2007. The amount of the offset is $171.48 per week. 

2. The claim was the subject of a Final Admission of Liability dated January 13, 
2009. The Claimant was found to have reached maximum medical improvement on No-
vember 11, 2008 by Claimant’s primary treating physician, Dr. David Richman. Dr. 
Richman provided his opinion that the Claimant sustained a 25% right upper extremity 
impairment, which could equal a 15% whole person if converted, and a 23% psycho-
logical impairment. Medical benefits after maximum medical improvement were admit-
ted. 

3. At the time of the hearing the Claimant was 60 years of age, being born on Octo-
ber 4, 1948. On September 30, 2005 the Claimant was gainfully employed as a truck 
driver for respondent-employer. On this date he lost consciousness while driving and 
was involved in a one-car accident. He sustained injuries, which have resulted in per-
manent impairment involving his right upper extremity, chronic pain syndrome and de-
pression. The Claimant has undergone multiple surgeries to his shoulder in an effort to 
relieve the chronic severe pain emanating from his shoulder injury. The surgeries have, 
for the most part, been unsuccessful in relieving the Claimant of his severe pain. 

4. The first surgery occurred on January 11, 2006 and was performed by Dr. Jan 
Davis. He performed a right shoulder arthroscopic debridement interarticular partial 
tearing of supraspinatus and subscapularis, as well as degenerative tearing of the supe-
rior glenoid labrum with scope assisted acromioplasty, partial distal claviculectomy, and 
partial evacuation of the periarticular cyst. The Claimant was no better after the surgery 



and complained of more pain and stiffness in the shoulder. Claimant was followed by Dr. 
Douglas McFarland who treated him as the primary authorized treating physician. 
Claimant was involved in physical therapy for approximately three months during which 
time he did regain some of the shoulder motion but had continued significant pain over 
the lateral subacromial area. The Claimant was provided with narcotic medication for 
pain relief. 

5. Due to the ongoing complaints, Dr. Davis recommended repeating MRI in April of 
2006. The repeat study demonstrated partial thickness supraspinatus tear, as well as a 
large cyst in the supraspinatus muscle into the musculotendinous junction. Throughout 
the spring of 2006 the Claimant continued in physical therapy again without improve-
ment. On May 3, 2006 Dr. Davis attempted to aspirate the right shoulder cyst and per-
formed a steroid injection under ultrasound guidance. Dr. Davis then recommended 
proceeding with an open procedure. On June 13, 2006 Dr. Davis performed right shoul-
der open distal claviculectomy and debridement of the ganglion cyst. The Claimant con-
tinued with significant pain post-operatively. The Claimant was placed on Norco, as well 
as Cymbalta and also had trials of Lyrica. 

6. In September of 2006 the Claimant attempted a trial return to work that was not 
successful. The Claimant was unable to tolerate work activities. At that point a second 
orthopedic recommendation was made and Dr. David Weinstein evaluated the Claimant 
on December 18, 2006. Dr. Weinstein was of the opinion that no further treatment would 
be beneficial. However, on January 10, 2007 a right shoulder MRI was performed noting 
full thickness tear distal infraspinatus tendon near its insertion site with fiber still intact 
and no retraction. The study also noted mild atrophy of the superspinatus and infraspi-
natus tendons as well as evidence of the previous acromioplasty. 

7. The Claimant continued to be followed by Dr. Douglas McFarland who continued 
to try different medications to manage the Claimant’s pain. In the spring of 2007 
Dr. McFarland recommended psychological evaluation due to severe depression and 
the Claimant initially saw Dr. James Evans, Ph.D. on May 16, 2007. The Claimant con-
tinued counseling with Dr. Evans into July of 2008. 

8. In July of 2007 the Claimant was seen by pain management anesthesiologist, 
Dr. Ronald Laub. Dr. Laub recommended proceeding with a TENS trial and felt the 
Claimant would be a candidate for a peripheral nerve stimulator. Dr. Laub also per-
formed a subdeltoid bursa injection, which the Claimant notes was of no benefit. 

9. The Claimant was then referred to Dr. Bart Goldman for evaluation. Dr. Goldman 
noted the history above-stated and assessed the Claimant as having a partial thickness 
tear of the right distal supraspinatus tendon, osteoarthritis, and subacromial bursitis of 
the right shoulder, status post surgeries, work-related, probable right suprascapular and/
or axillary neuralgia secondary to the above diagnosis with CRPS II versus possible 
CRPS I. Dr. Goldman also felt the Claimant had a major depressive disorder with suici-
dal ideation, residual adhesive capsulitis right shoulder secondary to the above diagno-
ses, probable pain disorder with psychological factors in general medical condition, per-



sonality disorder, opiate dependency and a sleep dysfunction. Dr. Goldman recom-
mended that the Claimant be evaluated by a third shoulder surgeon, Dr. Jon Erickson 
and recommended psychological evaluation. Dr. Goldman further recommended diag-
nostic testing including a thermogram, bone scan, and/or QSART testing. Dr. Goldman 
recommended that treatment be transferred from Dr. McFarland to a physiatrist. He rec-
ommended either Dr. David Richman or Dr. Keith Caughfield. 

10. The Claimant was evaluated by Dr. Erickson on November 13, 2007. 
Dr. Erickson’s impression was internal derangement of the right shoulder. Diagnostic 
studies were recommended. The Claimant underwent surgery by Dr. Jon Erickson on 
December 7, 2007 to repair a near full-thickness cuff tear with synovial cyst and severe 
impingement of the right shoulder. The procedure was a right shoulder arthroscopy, 
debridement, subacromial decompression, cuff repair and cyst excision. Post-surgically 
the Claimant failed to improve as hoped by Dr. Erickson. Dr. Erickson subsequently per-
formed a right manipulation shoulder and injection of local anesthetic on April 22, 2008. 
Thereafter, Dr. Erickson had nothing further to recommend and the Claimant returned to 
Dr. Richman for follow-up care.

11. Dr. Richman has followed the Claimant since December 4, 2007. A variety of 
medications have been attempted to bring the Claimant’s pain under better control. On 
December 16, 2008 Dr. Richman opined that the Claimant reached maximum medical 
improvement on November 11, 2008. Dr. Richman provided a 25% impairment for the 
right upper extremity which could be converted to a 15% whole person impairment. 
Dr. Richman also opined that the Claimant sustained a 23% whole person due to his 
psychological or mental disorder impairment. In his report of December 16, 2008 
Dr. Richman opined, given his current level of impairment, particularly in the psychologi-
cal disorder, “I do not think that [Claimant] is gainfully employable in any work environ-
ment.” Medications were prescribed and continue to be prescribed on an indefinite ba-
sis. 

12. Dr. James Evans followed the Claimant for his chronic pain and depression. 
Dr. Evans assessed the Claimant has having intractable right shoulder pain, reactive 
depression and anger with suicidal ideation. An attempt was made to refer the Claimant 
to a formal pain clinic in Denver. The Claimant attempted the pain clinic but did not feel 
that it would be beneficial to him. In his report of May 8, 2009 Dr. Evans provided, 

A review of my records  would indicate that I first saw [Claimant] on or 
about May 16, 2007 upon a referral from Dr. Douglas McFarland. At that 
time, [Claimant], in my opinion, was struggling with chronic right upper ex-
tremity pain and I diagnosed pain disorder, which included symptoms of 
not only pain, but reactive depression, fear, anxiety, anger and significant 
sleep impairment. 

I saw [Claimant] for approximately 16 visits and last saw him in our Pueblo 
office on July 11, 2008. During that time, my treatment focused primarily 
on [Claimant]’s  psychological response to his injury, to his  multiple inva-



sive procedures, and to the reactive symptoms of depression, fear, anger, 
anxiety, and sleep impairment.

During the course of my approximately 14-month care of [Claimant], he 
was noted to be significantly depressed. At times, he presented at risk in 
terms of being a danger to himself or others.

[Claimant] was prescribed a number of, I think, appropriate medications to 
include pain medications such as Oxycodone as well as a number of dif-
ferent psychiatric medicines to address his psychological problems. The 
medicines included at one time or another Cymbalta, Lexapro, Clonaze-
pam, Trazadone, Ambien, Lunestra, and Paxil. Unfortunately, [Claimant] 
really had very limited perceived benefit from these medications and at the 
time of my last visit with [Claimant], on July 11, 2008, he continued to 
struggle with right shoulder pain with reactive depression, fear, anxiety re-
garding his future, anger regarding his  income, and significant sleep im-
pairment.

13. When asked to address what impediments there were from a psychological 
standpoint making it difficult for [Claimant] to function in a work setting, Dr. Evans 
stated, “It is my opinion that [Claimant]’s depression, which functionally presents as a 
very negative, sometimes sarcastic and very outspoken manner, would make it difficult 
for [Claimant] to interact socially or successfully with other employees, supervisors, and 
with the public if he was placed in a setting that required interaction with the public. Ad-
ditionally, his sleep impairment and reliance of narcotics and sleep medications would 
affect his functionally cognitively and I would put him at danger in terms of operating a 
motor vehicle or working around heavy equipment.” 

14. When asked to comment on the evaluation at the pain clinic in Denver and 
[Claimant]’s decision not to complete the pain clinic, Dr. Evans stated, “Unfortunately, 
[Claimant], I think because of limited intellectual ability, limited medical understanding 
and because of his anger, skepticism and loss of confidence in physicians, was per-
ceived not to be a good candidate for their program. . . . Unfortunately, [Claimant] does 
not have the capacity in my opinion to successfully complete that program.”

15. Finally, Dr. Evans was asked to comment on how the chronic pain syndrome is 
affecting the Claimant, he stated, 

Clearly, as we see in chronic pain syndrome, the patients  do develop psy-
chological sequelae that often includes sleep impairment, reactive depres-
sion, and on occasion significant anger and risk of suicide and homicide. 
[Claimant] is a gentleman who has struggled since his injury with these 
symptoms and has essentially withdrawn socially. . . . Based on this anger, 
based on his frustration and limited insight, I would anticipate that these 
symptoms will continue to manifest themselves and will be exacerbated in 
times of stress and in situations where perception of his  impairment is not 



understood. In summary, psychological symptoms that [Claimant] contin-
ued to exhibit on my last visit of July 11, 2008, I think would provide sig-
nificant challenges and impediments to him in terms of successfully main-
taining in the work place. Unfortunately, combined attempts of psycho-
tropic medications and traditional education and psychotherapy have not 
resulted in significant alteration of those symptoms and it would be this 
writer’s concern that [Claimant] might become an increased risk in terms 
of being a danger to himself or others in a work place setting.

16. At the hearing Dr. Richman provided testimony consistent with Dr. Evans in ex-
plaining the pain syndrome that is affecting the Claimant along with the chronic physical 
pain. Dr. Richman opined, as he did in his report above-referenced, that the Claimant 
was not capable of returning to the work place in light of his industrial injuries. 
Dr. Richman noted that the chronic pain creates a vicious cycle where chronic pain, de-
pression and sleep deprivation make it exceedingly difficult for the Claimant to function 
outside of his home. 

17. Prior to his testimony, Dr. Richman was provided with the videotaped surveillance 
that was submitted into evidence for his review. Dr. Richman noted that after reviewing 
the surveillance tape his opinion does not change as to whether the Claimant is capable 
of any type of sustained presence in the workforce. He acknowledged that the surveil-
lance shows him performing some limited activities, which was in excess of what Dr. 
Richman felt he could do with his right upper extremity. Nonetheless, Dr. Richman noted 
that lifting your arm once or twice a day does not indicate that the Claimant is capable of 
working and reiterated his opinion that the Claimant was not capable, primarily from a 
psychological standpoint, from returning to work. The surveillance added nothing to Dr. 
Richman’s understanding of his multiple work-related diagnoses. 

18. It is found that the opinions and testimony provided by Dr. Richman and as found 
in the medical reports from Dr. Evans are persuasive and credible. 

19. The video surveillance was the primary piece of evidence submitted by respon-
dents in defense of the permanent total disability issue. The surveillance does not show 
the Claimant working or engaged in any type of repetitive activity of a physical nature. In 
addition, as noted by the investigator who performed the surveillance, Mike Ramirez, 
the surveillance tape was all of the surveillance that respondents had submitted even 
though the Claimant had been under surveillance a total of 12 days. The 24 minutes of 
video submitted into evidence hardly represents a significant version of what the Claim-
ant does on a day-to-day basis, which is primarily secluded in his home dealing with his 
chronic pain. The surveillance reports that were submitted by stipulation, document that 
over the 12 days of surveillance the Claimant was predominantly not found to have left 
the home. This is entirely consistent with the testimony from the Claimant and Claim-
ant’s wife. Whereas the surveillance was reviewed along with the investigative reports, it 
is found to represent a snapshot of a few minutes of the Claimant’s daily activities over 
an extended period of time and does not alter the findings that the Claimant has sus-



tained significant and permanent residuals, which, according to Dr. Evans and Dr. 
Richman, preclude the Claimant from returning to work as a result of his industrial injury. 

20. The respondents also rely, in their defense of the issue, on the testimony from 
the vocational expert, Patricia Anctil. Ms. Anctil testified that in her opinion the Claimant 
was capable of earning wages. In support of her opinion, Ms. Anctil imposed her own 
restrictions unsupported by the medical evidence submitted by the primary treating phy-
sicians opined at or after maximum medical improvement. It is found that the testimony 
of the Claimant’s vocational expert, Katie Montoya, was more persuasive than the tes-
timony provided by respondents’ expert, Patricia Anctil. The testimony and opinions 
from Patricia Anctil are not persuasive.

21. During her evidentiary deposition, the Claimant objected and moved to strike por-
tions of Patricia Anctil’s testimony as not having been produced prior to the evidentiary 
deposition. Specifically, Ms. Anctil testified concerning jobs she identified that were 
within the Claimant’s ability to work. Because it is found that the Claimant has met his 
burden of proving that he is permanently and totally disabled, the Motion to Strike por-
tions of Ms. Anctil’s testimony is considered moot. 

22. The Claimant presented the evidentiary deposition of Katie G. Montoya as his 
vocational expert. Ms. Montoya, based upon the medical records and her evaluation of 
the labor market, opined that the Claimant was not capable of earning any wages at this 
time. Ms. Montoya based her opinion not only upon the medical evidence but on the fact 
that the Claimant had a limited relevant work experience. She noted that the Claimant 
has primarily been a truck driver and, in the past, has worked as a welder on an oil rig, 
and as a surveyor for a brief period of time. Ms. Montoya did not find the past relevant 
work experience helpful in helping the Claimant to return to employment. She also 
noted that he has not been in an office-type setting nor does he have requisite computer 
skills to work in a sedentary position. Ms. Montoya further noted that the Claimant has 
limited education, having completed high school but not receiving any post high school 
degrees. Taking into consideration his age, his past relevant work experience, his cur-
rent physical and psychological impediments, and the opinions from Drs. Richman and 
Evans, Ms. Montoya opined that the Claimant met the definition of permanent and total 
disability. Ms. Montoya’s testimony is found to be persuasive.

23. The Claimant’s wife, TP, testified. She testified that prior to the industrial injury 
her husband was a hard worker, loved to work, was outgoing, proud and independent. 
As a result of the injury, she now has to bathe and shave him, otherwise take care of 
him, keep track of his medications, and that his activities are severely limited. 

24. The Claimant testified as to how the industrial injury has limited his ability to func-
tion in and outside of the home. He testified that the chronic pain prevents him from per-
forming any sustainable activity. His testimony was consistent with Dr. Evans, 
Dr. Richman, and Katie Montoya. It is found that the testimony provided by the Claimant 
and his wife, TP, was credible and persuasive as to the effects of the industrial injury on 
his ability to function in and outside of the home. 



25. It is found that the Claimant has demonstrated that it is more likely than not that 
he is permanently and totally disabled as a result of the industrial injury of September 
30, 2005. It is further found that Claimant has proven that the industrial injury is a sig-
nificant causative factor in his current disability.

CONCLUSIONS OF LAW

 Based upon the Findings of Fact, the Administrative Law Judge makes the fol-
lowing Conclusions of Law:

1. Permanent total disability is defined by Section 8-40-201(16.5)(a) as the Claim-
ant’s inability “to earn any wages in the same or other employment.” The burden of 
proof to establish the Claimant suffers from a permanent total disability lies with the 
Claimant and is a question of fact for the Administrative Law Judge. Holly Nursing Care 
Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999). In arriving at 
a factual determination as to whether the Claimant has sustained her burden of proof, 
the Administrative Law Judge may consider several “human factors” in making the deci-
sion. Christie v. Coors Transportation Co., 933 P.2d 1330 (Colo. 1997); Best-Way Con-
crete Co. v. Baumgartner, 908 P.2d 1194 (Colo. App. 1995). These factors include, but 
are not limited to, the Claimant’s physical condition, mental ability, age, employment his-
tory, education and the “availability of work” the Claimant can perform. Weld County 
School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998). It is the overall objective of 
this “human factor” standard to determine whether, when taking into account all of the 
relevant factors, employment is “reasonably available to the Claimant under his or her 
particular circumstances.” Weld County School District RE-12 v. Bymer, supra. Non-
industrial medical conditions that impair the Claimant’s ability to earn wages can be 
considered when performing a “human factor” analysis. Pinkard v. Jefferson County 
School, W.C. No. 4-174-632 (ICAO March 18, 1998). 

2. An industrial injury does not need to be the sole cause of the Claimant’s perma-
nent and total disability. Because of the “full responsibility rule” an employer takes an 
injured worker as it finds him, and permanent total disability can be a combination of 
personal factors, such as a pre-existing mental or physical condition and a work-related 
injury or disease. Climax Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Colo-
rado Fuel & Iron Corp. v. Industrial Commission, 379 P.2d 153 (Colo. 1962); Casa Bo-
nita Restaurant v. Industrial Commission, 624 P.2d 1340 (Colo. App. 1981). The Claim-
ant must demonstrate that the industrial injury is a significant causative factor in the 
Claimant’s disability to establish permanent and total disability. Seifried v. Industrial 
Commission, 736 P.2d 1262 (Colo. App. 1986); Riley v. Mile High Honda, W.C. No. 4-
486-242 (ICAO August 12, 2003); Garcia v. CF&I Steel, L.P., W.C. No. 4-454-548 (ICAO 
May 14, 2004). In the instant case the Claimant has provided the most persuasive evi-
dence that he is permanently and totally disabled and that the industrial injury of Sep-
tember 30, 2005 is a significant factor in his permanent and total disability.



3. The Claimant has undergone multiple surgeries and other treatment to improve 
his condition. The Claimant has significant and permanent residuals which, according to 
Dr. Evans and Dr. Richman, preclude the Claimant from returning to work as a result of 
his industrial injury. The vocational expert, Katie Montoya, supports Claimant’s position 
and has opined that he is incapable of earning any wages as previously found in Para-
graph 22. The most persuasive evidence establishes that the Claimant has met his bur-
den of proof that he is now permanently and totally disabled as a result of this industrial 
injury. The human factors have been explored. The combination of his age, loss of ac-
cess to the type of jobs he has performed in the past, his lack of education, and the al-
most overwhelming effects of the chronic pain and depression preclude the Claimant 
from earning any wages. Respondents’ argument that Claimant is exaggerating his 
physical limitations and therefore is not credible is not persuasive. The Claimant has 
undergone years of treatment to try to improve his condition including multiple painful 
surgeries. In addition, the treating doctors have based their opinions on the objective 
evidence. There is no question Claimant has sustained severe injuries. The primary evi-
dence submitted by respondents is the surveillance tape and the opinion from Ms. Pa-
tricia Anctil. As previously found the testimony from Patricia Anctil was not found to be 
persuasive and the surveillance tape only has limited weight as found by the Administra-
tive Law Judge. 

4. Respondents shall be ordered to pay permanent total disability benefits com-
mencing on the date of maximum medical improvement on November 11, 2008 as a re-
sult of the September 30, 2005 industrial injury. 

ORDER

 It is therefore ordered that:

1. The Respondent-Insurer shall pay Claimant for permanent total disability benefits 
commencing November 11, 2008 at the rate of $484.38 per week.

2. The Respondent-Insurer shall pay interest to Claimant at the statutory interest 
rate of eight percent (8%) on all amounts of compensation not paid when due.

3. All matters not determined herein are reserved for future determination.

DATE: October 1, 2009
/s/ original signed by:

Donald E. Walsh

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-755-760



ISSUES

•  Whether Claimant is entitled to temporary total disability (TTD) benefits com-
mencing on September 19, 2008. 
•  Whether Claimant was responsible for termination of her employment. 
•  Respondents stipulated that they waived the right to challenge the DIME opinion 
dated September 10, 2008. 

FINDINGS OF FACT

1. On March 16, 2008, Claimant sustained an admitted injury to her left wrist and 
left knee when she tripped and fell. 

2. Claimant received medical treatment with Exempla, and on April 15, 2008, Dr. 
Steve Cobb restricted Claimant from lifting, carrying, pushing, pulling, crawling, kneel-
ing, squatting or climbing, and sitting duty only. 

3. On April 23, 2008, Dr. John Sacha placed Claimant at maximum medical im-
provement (MMI) and assigned a 0% impairment rating with no work restrictions. 

4. Respondents filed a Final Admission of Liability (FAL) on May 19, 2008, admitting 
to temporary total disability (TTD) benefits from March 17, 2008, through April 28, 2008.

5. Claimant timely objected to the FAL and applied for a Division Independent Medi-
cal Examination (DIME). 

6. Claimant underwent a DIME with Dr. Lynn Parry on September 10, 2008. On 
September 30, 2008, Dr. Parry issued a report finding that Claimant had not reached 
MMI and recommended further evaluation by an orthopedist for her knee and by a hand 
surgeon for her wrist. 

7. Employer is a fast food restaurant chain. Claimant’s job duties included cleaning 
the lobby, cleaning the restrooms, picking up trash inside the lobby, and picking up trash 
in the parking lot. Claimant returned to work for Employer with restrictions after she was 
placed at MMI on April 23, 2008. 

8. During Claimant’s work shift on September 18, 2008, Claimant became involved 
in a verbal confrontation with her supervisor whose name is Wright. 

9. On September 18, 2008, Wright arrived for her shift and performed her usual in-
spection of the restaurant as required by the Employer. Wright noticed the women’s 
restroom required attention and asked another employee if she knew the Claimant’s 
whereabouts. 



10. The employee directed Wright to the building’s parking lot where Wright observed 
the Claimant outside in the parking lot by a parked vehicle. Wright observed the Claim-
ant bent over into the car taking bread from another co-worker. 

11. Wright approached the Claimant from behind and called the Claimant’s first name 
twice. Claimant did not respond, so Wright tapped Claimant on the shoulder. Claimant 
turned around and threw her hands up into the air and began yelling at Wright. 

12. Wright told Claimant that the restroom needed attention, however the Claimant 
continued yelling at Wright. Wright asked Claimant what was wrong with her. 

13. Claimant repeatedly testified that Wright grabbed her left wrist then pushed her 
and that she needed to throw her arms up to force Wright to release her arm. Claimant 
also testified she did not understand Wright because Wright was speaking English. 
Claimant later testified she understood that Wright was directing her to go inside to 
clean the restroom. 

14. Claimant’s daughter, Bermea, witnessed a portion of the incident. Bermea was 
inside the restaurant when she witnessed Claimant’s arms up in the air. Bermea did not 
witness Wright grab or push Claimant. Bermea assumed that Wright grabbed Claimant 
because she saw Claimant throw her arms up in the air. Bermea approached Wright 
and asked, “why did you hit my mother” and Wright responded “I didn’t do anything to 
your mom.”

15. Wright told the Claimant to leave for the day. Following the verbal confrontation, 
Wright left the Employer’s premises and began calling the former store manager, Flores. 

16. Flores was the store manager in September 2008. Flores’ duties included hiring 
employees, scheduling employees, and terminating employees. Flores hired the Claim-
ant in February 2008 as a “lobby person.” Flores testified the Claimant understands 
English quite well. 

17. While Wright was attempting to contact Flores, Bermea contacted the police to 
report the confrontation between the Claimant and Wright. 

18. Another person claimed to witness the confrontation between Wright and Claim-
ant. Claimant’s former neighbor, Santiago, was in her vehicle stopped at a stoplight on 
Colorado Boulevard in front of the Employer’s building. Santiago testified that she saw 
and heard Wright arguing with Claimant, but could not understand because she does 
not speak English. Santiago testified that the argument was loud. Santiago testified that 
after hearing the argument, she saw Wright grab Claimant’s arm and heard Claimant tell 
Wright to let go of her. Santiago then pulled into the parking lot to purchase food and 
ask if Claimant was okay. 

19. According to Claimant, the verbal argument did not occur until after Wright alleg-
edly grabbed her arm and pushed her. Santiago testified that she was concerned that 



Claimant was being abused yet Santiago did not mention Wright pushing the Claimant 
as Claimant repeatedly testified. Santiago’s version of the events lacks credibility due to 
the inconsistencies with Claimant’s version of the events, which also lacks credibility. 

20. Upon Wright’s return to the Employer’s premises the police had arrived. Wright 
was speaking with Flores on the phone while waiting to be questioned by the police. It is 
undisputed the police, after speaking with all parties and witnesses involved, chose not 
to issue Wright a ticket or citation. 

21. Claimant was involved in a prior confrontation at work with Flores. Approximately 
two to three weeks prior to the confrontation with Wright, Claimant had an emotional 
outburst after Flores asked her a question in Spanish about music CDs. Claimant ap-
parently misunderstood the question and became upset and responded aggressively 
saying things that did not make sense to Flores. Flores followed the Claimant to the 
“crew room” attempting to address the misunderstanding. The Claimant eventually left 
the building and was crying. Flores followed the Claimant to the parking lot to attempt to 
address the misunderstanding. Flores eventually calmed the Claimant and she returned 
to work her scheduled shift. 

22. Flores spoke with Wright regarding the confrontation on September 18, 2009; 
however, Flores did not witness the confrontation and did not speak with the police. 

23. Flores reported both confrontations to his supervisor. The supervisor advised Flo-
res that the Claimant’s employment should be terminated. 

24. Prior to the termination, Employer was accommodating Claimant’s physical re-
strictions and Claimant was able to work within those restrictions. 

25. Based on the foregoing, Respondents have established that Claimant was re-
sponsible for the termination of her employment. Claimant was terminated due to her 
inappropriate and confrontational behavior in the workplace, which was within her con-
trol. 

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102 
(1), C.R.S. A claimant in a Workers’ Compensation claim has the burden of proving enti-
tlement to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 593 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). 
The facts in a Workers’ Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer. Section 8-43-201, C.R.S. A 
Workers’ Compensation case is decided on its merits. Section 8-43-201, C.R.S.



2. The Judge’s factual findings concern only evidence that is dispositive of the is-
sues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936), CJI, Civil 3:16 (2007).

Responsibility For Termination/ Entitlement to TTD

4. Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., (termination statutes) provide 
that, where it is determined that a temporarily disabled employee is responsible for ter-
mination of employment, the resulting wage loss shall not be attributable to the on-the-
job injury. Respondents shoulder the burden of proving by a preponderance of the evi-
dence that Claimant was responsible for her termination. See Colorado Compensation 
Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 1209 (Colo. App. 2000). 

5. By enacting the termination statutes, the General Assembly sought to preclude 
an injured worker from recovering temporary disability benefits where the worker is at 
fault for the loss of regular or modified employment, irrespective whether the industrial 
injury remains the proximate cause of the subsequent wage loss. Colorado Springs 
Disposal v. Martinez, 58 P.3d 1061 (Colo. App. 2002) (court held termination statutes 
inapplicable where employer terminates an employee because of employee's injury or 
injury-producing conduct). An employee is "responsible" if the employee precipitated the 
employment termination by a volitional act which an employee would reasonably expect 
to result in the loss of employment. Patchek v. Colorado Department of Public Safety, 
W.C. No. 4-432-301 (September 27, 2001). Thus, the fault determination depends upon 
whether claimant performed some volitional act or otherwise exercised a degree of con-
trol over the circumstances resulting in termination. Padilla v. Digital Equipment Corp., 
902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995). 
That determination must be based upon an examination of the totality of the circum-
stances. Id.

6. As found, Respondents have established by a preponderance of the evidence 
that Claimant was responsible for the termination of her employment. Claimant was 
terminated due to her inappropriate and confrontational behavior in the workplace fol-
lowing a second confrontation with a supervisor. Claimant and her supervisor, Wright, 
provided conflicting accounts of the incident that resulted in the termination. The Judge 
resolves the conflict in favor of Respondents as Claimant’s testimony lacked credibility. 
The versions of the events provided by Claimant, Santiago and Bermea were inconsis-
tent. Most notably, no one testified that Wright pushed Claimant although Claimant re-
peatedly testified that she was pushed. Given Santiago’s concern for the Claimant and 



her assertion that she saw the entire incident, it stands to reason that she would have 
reported seeing Wright push the Claimant had it actually happened as Claimant de-
scribed. Based on Wright’s credible testimony, it is more probably true than not that 
Wright tapped Claimant on the shoulder and Claimant overreacted by throwing up her 
arms and yelling at Wright. Such behavior was within Claimant’s control. 

7. Based upon the totality of the circumstances, Claimant’s inability to control her 
behavior in the work place ultimately resulted in her termination. Claimant’s behavior of 
yelling at a supervisor constituted a volitional act which she would reasonably expect to 
result in loss of her employment. Claimant is responsible for the termination of her em-
ployment. Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., preclude Claimant from re-
ceiving temporary disability benefits.

ORDER

 It is therefore ordered that:

1. Claimant was responsible for the termination of her employment. Accordingly, 
Claimant’s claim for temporary disability benefits is denied and dismissed. 
2. All matters not determined herein are reserved for future determination.

DATED: October 1, 2009

Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-787-165

ISSUE

Whether Claimant has established by a preponderance of the evidence that total 
left hip replacement surgery is related to her December 19, 2008 industrial injury and is 
reasonable and necessary to relieve the effects of the injury.

FINDINGS OF FACT

 1. Claimant worked for Employer as a dental hygienist. On December 19, 
2008 Claimant suffered an industrial injury when she fell down exterior stairs  on Em-
ployer’s  premises. Claimant testified that she slipped on ice and snow while descending 
the stairs and landed on her left side and hip. She noted that her left leg bent at an un-
usual angle during the incident. Claimant experienced left knee, left hip and lower back 
pain following the accident.

 2. Claimant subsequently obtained medical treatment for her injuries at Kai-
ser Permanente. On December 29, 2008 she visited Paul Fournier, M.D. for an evalua-



tion. Dr. Fournier recounted the mechanism of injury and Claimant’s pain symptoms. He 
diagnosed Claimant with left knee, left hip and lumbar strains. Dr. Fournier referred 
Claimant for physical therapy, prescribed medications and imposed restrictions on lift-
ing, sitting, standing, and walking.

 3. On January 26, 2009 Claimant returned to Dr. Fournier for an examina-
tion. She reported that her knee pain had improved with physical therapy and medica-
tions but she continued to experience left hip and lower back pain. Dr. Fournier obtained 
an x-ray of Claimant’s  left hip that revealed pronounced degenerative changes with loss 
of joint space and remodeling of the left femoral head. However, the x-ray was negative 
for fractures or ligament damage. Dr. Fournier modified his diagnosis concerning Claim-
ant’s left hip to “acute on chronic aggravation of underlying DJD.” He directed Claimant 
to continue physical therapy and return in two to three weeks.

 4. On February 16, 2009 Claimant again visited Dr. Fournier for an examina-
tion. He directed Claimant to continue physical therapy and referred her for an orthope-
dic evaluation with Rajesh Bazaz, M.D.

 5. On February 25, 2009 Claimant visited Dr. Bazaz. Dr. Bazaz noted that an 
x-ray of Claimant’s left hip revealed “advanced bone on bone arthrosis.” He character-
ized Claimant’s  condition as advanced left hip osteoarthritis with recent trauma. Dr. Ba-
zaz commented that there was a lack of similar findings in the right hip. He recounted 
that Claimant had not reported any prior hip symptoms and that she had actively en-
gaged in hiking and walking prior to the December 19, 2008 incident. Dr. Bazaz recom-
mended a total left hip replacement for Claimant because her hip was “far too ad-
vanced” for other treatment. He concluded that the December 19, 2008 incident had ex-
acerbated Claimant’s pre-existing osteoarthritis condition.

 6. Claimant returned to Dr. Fournier in March 2009. He noted that she con-
tinued to suffer from multiple problems. Regarding Claimant’s  left hip, Dr. Fournier re-
marked that if she had not fallen on December 19, 2008 she would not have required a 
hip replacement. Nevertheless, because of the severity of her degenerative condition 
she would have required a hip replacement at some point in the future.

 7. On April 27, 2009 Claimant visited James P. Lindberg, M.D. for an inde-
pendent medical examination. Dr. Lindberg explained that Claimant suffered from sig-
nificant degenerative arthritis  of the left hip. He noted that hip replacement surgery was 
medically reasonable but that the need for surgery was “100% preexisting” because of 
her osteoarthritis. Dr. Lindberg commented that Claimant’s  industrial injury might have 
aggravated her condition but her symptoms also could have been aggravated during 
her activities of daily living. He concluded that Claimant would have required a total left 
hip replacement at some point regardless of the December 19, 2008 incident.

 8. On July 21, 2009 the parties conducted the evidentiary deposition of Dr. 
Fournier. He testified consistently with his medical reports  that the December 19, 2008 
incident aggravated Claimant’s  pre-existing left hip osteoarthritis. Dr. Fournier explained 
that despite Claimant’s degenerative osteoarthritis she could have remained asympto-



matic prior to her slip and fall. He thus remarked that the incident aggravated her previ-
ously asymptomatic osteoarthritis. Dr. Fournier opined that the December 19, 2008 inci-
dent caused a permanent aggravation of Claimant’s condition. He concluded that the 
December 19, 2008 slip and fall accelerated Claimant’s  need for left hip replacement 
surgery.

 9. On August 26, 2009 the parties  conducted the evidentiary deposition of Dr. 
Lindberg. He explained that Claimant has suffered from degenerative arthritis  in her left 
hip for years. Dr. Lindberg opined that Claimant’s  condition was not caused by the De-
cember 19, 2008 incident and that her need for a hip replacement was based on her 
pre-existing degenerative condition of “severe end stage osteoarthritis.” He noted that 
Claimant would have required a left hip replacement regardless of whether she injured 
her hip on December 19, 2008. Nevertheless, Dr. Lindberg acknowledged that an acci-
dent similar to the one suffered by Claimant could cause an asymptomatic arthritic con-
dition to become symptomatic. He also recognized that he would not perform hip re-
placement surgery if a degenerative arthritic condition was not symptomatic.

10. Claimant testified that she had not suffered from left hip symptoms prior to 
the December 19, 2008 incident. She remarked that she had engaged in a number of 
outdoor activities  including biking and hiking prior to the incident. However, subsequent 
to December 19, 2008 she has been unable to resume her numerous outdoor activities.

11. Claimant’s credible testimony and the persuasive evidence of doctors Ba-
zaz and Fournier demonstrate that Claimant has established it is  more probably true 
than not that her left hip condition is related to her December 19, 2008 industrial injury. 
Moreover, hip replacement surgery is reasonable and necessary to cure and relieve the 
effects of Claimant’s left hip injury. Claimant’s December 19, 2008 slip and fall aggra-
vated, accelerated, or combined with her pre-existing degenerative osteoarthritis to pro-
duce a need for left hip replacement surgery. Claimant testified that she injured her left 
hip on December 19, 2008 when she slipped and fell on Employer’s exterior stairs. She 
noted that she had not experienced left hip symptoms prior to the incident. Dr. Bazaz 
reported that the December 19, 2008 incident had exacerbated Claimant’s  pre-existing 
degenerative osteoarthritis  condition and she required hip replacement surgery. Dr. 
Fournier concurred that Claimant suffered from pre-existing osteoarthritis  in her left hip 
and that the December 19, 2008 incident caused a permanent aggravation of her condi-
tion. He persuasively concluded that Claimant’s slip and fall accelerated her need for 
left hip replacement surgery. Although Dr. Lindberg opined that Claimant’s need for a left 
hip replacement was based strictly on her pre-existing severe end stage osteoarthritis, 
his opinion is not persuasive because it fails to acknowledge that Claimant was asymp-
tomatic before the December 19, 2008 incident and that the incident accelerated her 
need for hip replacement surgery.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. §8-40-



102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. Respondents are liable for authorized medical treatment that is reason-
able and necessary to cure and relieve the effects of an industrial injury. §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716 (Colo. 1994). 
Nevertheless, the claimant bears the burden of demonstrating a causal connection be-
tween a work-related injury and the condition for which benefits are sought. In Re 
Abeyta, W.C. No. 4-669-654 (ICAP, Jan. 28, 2008). A pre-existing condition or suscepti-
bility to injury does not disqualify a claim if the employment aggravates, accelerates, or 
combines with the pre-existing condition to produce a need for medical treatment. Dun-
can v. Industrial Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004). The de-
termination of whether medical treatment is necessitated by a compensable aggravation 
or a mere worsening of a pre-existing condition is a question of fact for the ALJ. In Re 
Abeyta, W.C. No. 4-669-654 (ICAP, Jan. 28, 2008). When the record contains conflicting 
expert opinions the ALJ is charged with resolving the conflict. Id. 

 5. As found, Claimant’s  credible testimony and the persuasive evidence of 
doctors Bazaz and Fournier demonstrate that Claimant has established by a prepon-
derance of the evidence that her left hip condition is related to her December 19, 2008 
industrial injury. Moreover, hip replacement surgery is  reasonable and necessary to cure 
and relieve the effects of Claimant’s left hip injury. Claimant’s December 19, 2008 slip 
and fall aggravated, accelerated, or combined with her pre-existing degenerative os-
teoarthritis to produce a need for left hip replacement surgery. Claimant testified that 
she injured her left hip on December 19, 2008 when she slipped and fell on Employer’s 
exterior stairs. She noted that she had not experienced left hip symptoms prior to the 
incident. Dr. Bazaz reported that the December 19, 2008 incident had exacerbated 



Claimant’s pre-existing degenerative osteoarthritis  condition and she required hip re-
placement surgery. Dr. Fournier concurred that Claimant suffered from pre-existing os-
teoarthritis in her left hip and that the December 19, 2008 incident caused a permanent 
aggravation of her condition. He persuasively concluded that Claimant’s slip and fall ac-
celerated her need for left hip replacement surgery. Although Dr. Lindberg opined that 
Claimant’s need for a left hip replacement was based strictly on her pre-existing severe 
end stage osteoarthritis, his opinion is  not persuasive because it fails  to acknowledge 
that Claimant was asymptomatic before the December 19, 2008 incident and that the 
incident accelerated her need for hip replacement surgery.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Respondents are financially responsible for Claimant’s total left hip re-
placement surgery.

2. All issues not resolved in this order are reserved for future determination.

DATED: October 1, 2009.

Peter J. Cannici

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-698-452 & WC 4-760-753

ISSUES

¬ Did the claimant prove by a preponderance of the evidence that he sustained an 
occupational disease proximately caused by the hazards of his employment at MC or 
Arlo?
¬ If the claimant proved that he sustained a compensable occupational disease, do 
the principles of last injurious exposure and substantial permanent aggravation place 
liability for indemnity benefits on the Arlo respondents?
¬ If the claimant proved that he sustained a compensable occupational disease, 
which of the respondents was “on the risk” for purposes of liability for medical benefits?
¬ Are the MC respondents estopped from seeking to impose liability on the Arlo re-
spondents for the alleged occupational disease because they “waived” this right by fail-
ing to raise it in a prior proceeding?
¬ If the ALJ finds the claimant failed to prove that he sustained a compensable oc-
cupational disease with respect to the Arlo respondents, do principles of claim closure 
and/or issue preclusion prevent the ALJ from reaching the same conclusion with respect 
to the MC respondents? 



¬ Did the claimant prove by a preponderance of the evidence that he is entitled to 
an award of temporary total disability benefits commencing April 1, 2008?
¬ Did the claimant prove by a preponderance of the evidence that one or the other 
of the respondents is liable to provide medical benefits commencing April 17, 2008?
¬ What is the claimant’s average weekly wage?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following find-
ings of fact:

1. WC 4-698-452 involves a claim for benefits against the MC respondents. WC 4-
760-753 involves a separate claim for benefits against the Arlo respondents. Because 
these claims involve common issues of fact and law, PALJ Fitzgerald ordered that they 
be consolidated for purposes of hearing. ALJ Jones subsequently affirmed PALJ 
Fitzgerald’s decision to consolidate the claims. The undersigned ALJ has determined 
that it is best to enter a single order addressing the issues in both claims.
2. The claimant was employed by MC (__) from 1973 until January 28, 2007, when 
he “retired” from MC. The claimant worked as an over the road truck driver from 1973 to 
1988. Thereafter, the claimant drove a truck in town delivering various items including 
bottles and beer.
3. The claimant credibly testified concerning the duties associated with driving a 
truck in town. He was frequently required to “dolly” trailers up and down by operating a 
hand crank. This duty required bending and twisting. The truck suspensions were stiff 
and caused a rough ride resulting in significant amounts of vibration, bumping and jar-
ring of the driver. The claimant was not required to load or unload the trucks, but on 
some days he was required to sit in the truck for several hours waiting for others to load 
or unload the truck.
4. In early 2007 MC outsourced its trucking operations to Arlo. On February 1, 
2007, the claimant began work as an employee of Arlo. The claimant continued per-
forming the same duties and operating the same trucks as he did when he was MC’s 
employee. 
5. In 1982 the claimant sustained a work related back injury when he slipped off of 
a fuel tank and fell on his buttocks. The claimant sustained a back injury that ultimately 
necessitated a lumbar laminectomy at the L5-S1 level. The claimant recovered from this 
surgery and returned to his regular employment without significant residual symptoms. 
However, the claimant admitted that he believed he could sometimes forecast changes 
in the weather after this injury.
6. In 2000 the claimant sustained another work related back injury while climbing up 
a stair onto a truck. This injury ultimately resulted in a left L3-4 laminotomy, discectomy 
and nerve root decompression. As a result of this injury the claimant received a 24% 
whole person impairment rating from a Division-sponsored independent medical exami-
nation (DIME) physician. The claim for this injury was assigned WC No. 4-538-972.
7. After his release from the 2000 injury the claimant recovered well and was able to 
resume his regular employment as a truck driver. However, in 2002 and 2003 the claim-
ant occasionally experienced backaches. He did not seek medical treatment for these 
problems.



8. The claimant testified that beginning in 2004 his left leg would sometimes be-
come “gimpy.” Early in 2005 the claimant experienced “tingling” in the leg as well as 
back pain. 
9. In July 2005, the claimant sought treatment from his personal physician, Dr. Hai 
P. Bui, M.D. The claimant reported low back pain without lower extremity pain or weak-
ness, and without numbness. 
10. On November 29, 2005, the claimant came under the care of Dr. A. Andrew Cas-
tro, M.D. The claimant reported symptoms of low back pain, right buttock pain, right 
groin pain, anteriomedial leg pain with right greater than left. The claimant reported diffi-
culties with his gait. The claimant also described neck pain and weakness in the left up-
per extremity. Dr. Castro noted that imaging studies revealed multilevel degenerative 
changes of the lumbar spine. He prescribed an MRI of the lumbar spine. 
11. A lumbar MRI was performed on December 5, 2005. The radiologist noted a 
“small left central/paracentral disc extrusion at L4-5 impinging on the left L5 nerve root.” 
There was no evidence of a recurrent disc at L3-4. Mild progression of diffuse lumbar 
degeneration was noted. Osteoarthritis at L4-5 and L5-S1 was observed to be stable, as  
was mild bilateral formainal stenosis at L5-S1.
12. Dr. Castro also procured a cervical MRI that revealed severe cervical stenosis at 
several levels. On December 29, 2005, Dr. Castro recommended cervical decompres-
sion surgery, which he performed on February 22, 2006. The claimant’s cervical and 
upper extremity problems and the resulting surgery are not alleged to have resulted 
from the claimant’s employment at MC or Arlo. 
13. After recovering from the neck surgery the claimant returned to work at his regu-
lar duties. However, the low back and lower extremity symptoms continued. 
14. On May 4, 2006, Dr. William Shaw, M.D., performed an independent medical ex-
amination (IME) at the request of MC. The claimant reported pain in his low back and 
both legs. The claimant also reported some weakness and that his left leg was “giving 
out”. Dr. Shaw opined the claimant’s symptoms were most probably the result of the 
natural progression of his degenerative spinal processes and unrelated to his employ-
ment and prior injuries at MC. 
15. Dr. Castro examined the claimant on May 11, 2006. At that time the claimant re-
ported “a burning sensation in [the] right anterolateral and anterior thigh.” Dr. Castro re-
viewed the MRI and noted the claimant had “very significant degenerative changes at 
multiple levels which could be contributing to his present neurogenically claudicatory 
symptoms.” Dr. Castro stated that he intended to refer the claimant to Dr. Douglas Hem-
ler, M.D. for epidural steroid injections (ESI) “before we consider any surgical interven-
tion for his low back.”
16. The claimant testified that at some point in 2006 Dr. Castro recommended that 
he undergo lumbar fusion surgery. Although there is no medical documentation that Dr. 
Castro ever recommended a fusion surgery, his May 11, 2006, office note demonstrates 
that at that point he discussed with the claimant the possibility of some type of low back 
surgery.
17. Dr. Hemler treated the claimant on May 23, 2006. Dr. Hemler diagnosed lumbar 
spondylosis with left L4-5 and L5-S1 leg pain. Dr. Hemler performed a “left L4-5 and L5-
S1 transforaminal epidural steroid injection.”



18. On August 8, 2006, Dr. John Hughes, M.D., performed an IME at the claimant’s 
request. The claimant reported low back pain and pain radiating into the right leg at the 
end of the workday. The claimant stated he received good relief for one week after Dr. 
Hemler performed the ESI. Dr. Hughes opined the December 2005 MRI finding of a 
“lateralizing disc protrusion” at L4-5 was “confusing” because it did not correlate with the 
claimant’s symptoms of “right lateralizing low back pain” and a mildly positive right 
straight leg raise. Dr. Hughes stated the claimant’s symptoms appeared to be generated 
at the L5-S1 level. Dr. Hughes opined these symptoms represented the natural progres-
sion of the 1982 injury, and that the degenerative process is “likely to have been meas-
urably accelerated by prolonged seated position of 6-7 hour a day in the course of truck 
driving.”
19. On October 25, 2006, the claimant visited with Dr. Philip Smaldone, M.D., of 
“Coors Occupational Medicine.” The claimant was seeking approval for payment of the 
injections performed by Dr. Hemler in May 2006. In a report dated November 16, 2006, 
Dr. Smaldone expressed the opinion that considering the claimant’s “extensive progres-
sive” spinal disease involving both the lumbar spine and the cervical spine he could not 
state the need for injections was related to an occupational disease resulting from the 
claimant’s activities as a truck driver. 
20. At some point in time the claimant sought to reopen the claim for the 2000 injury 
(WC 4-538-972) alleging that he sustained a worsening of condition that caused the 
need for additional medical treatment of his low back and leg symptoms. Alternatively 
he filed a new claim for benefits (WC 4-698-452) alleging the need for treatment was 
the result of a separate occupational disease caused by the performance of his duties at 
MC. On April 12, 2007, (approximately three months after the claimant began work for 
Arlo) ALJ Jones heard these claims. By Supplemental Order dated November 20, 2007, 
ALJ Jones denied the petition to reopen WC 4-538-972. However, relying heavily on the 
opinions of Dr. Hughes, ALJ Jones found the claimant proved that he sustained an oc-
cupational disease in WC 4-698-452. Specifically, ALJ Jones determined the claimant’s 
employment as a truck driver at MC caused an aggravation and/or acceleration of his 
pre-existing degenerative back condition. Accordingly, ALJ Jones ordered the MC re-
spondents to pay for medical treatment rendered by Dr. Smaldone on November 16, 
2007, and for treatment rendered by Dr. Castro and Dr. Hemler after that date. In the 
Supplemental Order ALJ Jones specifically stated that, “All matters not determined 
herein are reserved for future determination.”
21. On April 8, 2008, the Industrial Claim Appeals Office (ICAO) entered an Order 
affirming the determination of ALJ Jones that the claimant sustained an occupational 
disease while employed by MC. However, the ICAO remanded the matter to determine 
whether the MC respondents “waived” the issue of “shifting liability” for the medical 
benefits to the Arlo respondents by failing to raise the issue in a timely fashion.
22. On July 8, 2008, ALJ Jones entered an Order on Remand determining that the 
MC respondents had waived the issue of “shifting liability” for medical benefits to the 
Arlo respondents by failing to plead the issue in a timely fashion. The MC respondents 
petitioned the ICAO for review of this order.
23. On December 15, 2008, the ICAO entered a Final Order affirming the July 8, 
2008, order of ALJ Jones. The record contains no credible or persuasive evidence that 
the ICAO’s Final Order was appealed and the ALJ infers it was not.



24. The claimant credibly testified that he did not want to return to Dr. Castro for addi-
tional treatment because he preferred to avoid the surgery that he believed Dr. Castro 
was recommending. As a result, the claimant, acting on his own, sought treatment from 
Dr. Alan T. Villavicencio, M.D. 
25. Dr. Villavicencio first examined the claimant on February 6, 2007, less than a 
week after the claimant commenced work with Arlo. The claimant reported symptoms of 
“low back pain with left groin discomfort.” The claimant stated that he was “unable to sit, 
stand, climb in an out of the truck, or do pretty much any other activity.” Dr. Villavicencio 
expressed concern the claimant was suffering from a left L1-2 disc herniation causing 
left L2 radiculopathy, and possibly a hernia. Dr. Villavicencio referred the claimant for a 
left L2 nerve block, and expressed hope that “we can do a simple left L1-2 microdiscec-
tomy for pain relief” while avoiding a fusion.
26. On February 14, 2007, the claimant underwent radiological studies and a CT 
scan of the pelvis. These studies revealed “extensive degenerative changes in the lower 
lumbar spine with severe narrowing of the L4-5 and L5-S1 disc spaces.” Prominent de-
generative changes in both hip joints were also noted.
27. No L1-2 block was performed because an MRI revealed no significant neural im-
pingement at that level. However, on April 4, 2007, Dr. Justin Green, M.D. performed 
EMG studies which showed no clear electrodiagnostic evidence of an ongoing left lower 
extremity radiculopathy. Dr. Green recommended another MRI with contrast for com-
parison to the claimant’s prior MRI. On April 24, 2007, Dr. Green also performed an L5-
S1 ESI. However, this injection provided only minor relief for 24 hours.
28. On April 9, 2007, the claimant underwent a lumbar MRI “without and with con-
trast.” The radiologist, Dr. Roger Nichols, M.D., compared the April 2007 MRI to the 
claimant’s December 2005 MRI. At L2-3 Dr. Nichols noted diffuse annular bulging con-
tributing to mild-moderate foraminal narrowing. This finding was described as “similar to 
prior study.” At L3-4 Dr. Nichols noted there had been a prior left hemilaminectomy and 
there was moderate left-sided foraminal narrowing secondary to broad-base disc bulg-
ing. At L4-5 Dr. Nichols observed a central disc protrusion that was smaller than on the 
previous examination and mildly narrowing the left foramina. At L5-S1 Dr. Nichols ob-
served broad-base annular bulging contributing to moderate bilateral foraminal en-
croachment, right greater than left.
29. On May 17, 2007, the claimant advised Dr. Villavicencio’s physician’s assistant 
that he was anxious to proceed with surgical intervention because all conservative op-
tions had failed. 
30. The claimant again changed physicians because he felt that Dr. Villavicencio was 
not sufficiently available to treat him.
31. On March 3, 2008, the claimant sought treatment from Dr. Kenneth Pettine, M.D. 
The claimant obtained this treatment outside of the workers’ compensation system be-
cause he did not want to file a claim against the Arlo respondents and did not under-
stand that he might still have a claim against the MC respondents.
32. On March 3, 2008, the claimant reported to Dr. Pettine that he was experiencing 
severe bilateral leg pain and some back pain. Dr. Pettine reviewed the 2007 MRI scan 
and noted diffuse areas of stenosis, especially at L4-5. He advised the claimant that the 
options included living with the symptoms, epidural injections, or a decompression sur-
gery at L4-5 and possibly other levels.



33. The claimant elected to undergo surgery. On April 1, 2008, Dr. Pettine performed 
a bilateral hemilaminectomy, medical facetectomy, and foraminotomy at L2-3 and L4-5. 
On April 10, 2008, the claimant reported he was doing well and was basically asympto-
matic.
34. Dr. Pettine examined the claimant on July 28, 2008. Dr. Pettine noted the claim-
ant stated the surgery “helped his legs” but they continued to be symptomatic. Dr. Pet-
tine observed the claimant had an “antalgic gait” and difficulty getting on his toes and 
heels. Dr. Pettine also reported the claimant reported “main complaints of severe ongo-
ing back pain.” Dr. Pettine recommended that the claimant not return to work as a truck 
drive because of “permanent physical impairments.”
35. On December 18, 2008, Dr. F. Mark Paz, M.D., issued a report concerning an 
IME he performed on August 29, 2008. This IME was performed at the request of the 
MC respondents. Dr. Paz took the claimant’s medical and employment histories and re-
viewed medical records dating back to March 2000. The claimant advised Dr. Paz that 
in the “many months” prior to January 31, 2007, his back ached, and that these symp-
toms were aggravated by activity with pain ranging as high as 8-9 on a scale of 10. 
These symptoms gradually intensified until the surgery in April 2008. The claimant ex-
plained that he elected to undergo surgery by Dr. Pettine because Dr. Pettine advised 
him there was a “probability” of improvement with surgery. However, the claimant told 
Dr. Paz that within several weeks of undergoing surgery in April 2008 his symptoms re-
turned to the preoperative level. On the date of examination that claimant stated his low 
back pain rated 7-8 on a scale of 10, which was greater on the left than the right. The 
claimant also reported bilateral lower extremity pain.
36. In the report of December 18, 2008, Dr. Paz diagnosed the claimant as suffering 
from chronic, advanced degenerative disc disease (DDD) of the lumbar spine. Dr. Paz 
opined to a reasonable degree of medical probability that the lumbar DDD is the result 
of “aging and genetic factors” and cannot be causally connected to the claimant’s “work 
related exposure.” Dr. Paz opined that evidence the claimant also suffers from non-
industrial DDD of the cervical spine and degenerative joint disease in both hips supports 
his opinion concerning the etiology of the lumbar DDD.
37. On February 3, 2009, Dr. Hughes performed a second IME at the claimant’s re-
quest. The claimant gave a history that he had gradually worsened after the IME per-
formed in August 2006 and developed a “new symptom” of pain radiating down the left 
leg. Dr. Hughes also reviewed medical records accumulated since the August 2006 
IME, including the report of Dr. Paz.
38. In his report of February 9, 2009, Dr. Hughes reiterated his opinion that the 
claimant’s prolonged exposure to sitting and jarring while working as a truck driver “ac-
celerated his lumbar spine condition.” Dr. Hughes further opined that this injurious ex-
posure continued after the claimant began work at Arlo and this exposure resulted in the 
“progression of his left lateralizing disc protrusion at L4-5.” Dr. Hughes stated that it “is 
well known that intervertebral disc pressures are at their greatest while in the seated 
position.” Dr. Hughes noted that in August 2006 he had considered the L4-5 disc “pro-
trusion” to represent an “incidental finding” because it did not correlate with the claim-
ant’s symptoms. 
39. On March 8, 2009, Dr. Scott Primack, D.O., performed a medical records review. 
Dr. Primack opined that, based on review of all the records, “it is clear that [the claim-



ant’s] work at Arlo Transportation continued to aggravate his back condition.” Dr. Pri-
mack further stated that the claimant missed time from work at Arlo and this fact made 
“it clear that his work capacity caused a substantial permanent aggravation of his condi-
tion.” 
40. Dr. Hughes testified at the hearing held on June 29, 2009. Dr. Hughes opined the 
claimant is suffering from a “degenerative cascade” that began with the injury in 1982, 
but that this degenerative process was accelerated by an occupational disease caused 
by his duties as a truck driver for MC. Dr. Hughes also testified that after August 2006 
the claimant suffered a “recrudescence of previously recorded left leg pain” that, accord-
ing to the claimant’s testimony, began about the time that he started work at Arlo. Dr. 
Hughes also opined that the claimant sustained a substantial permanent aggravation of 
his condition while working at Arlo. Specifically, Dr. Hughes opined the claimant’s duties 
at Arlo were injurious, and that the Arlo employment made the claimant’s condition 
worse. Dr. Hughes expressed agreement with the views of Dr. Primack. Dr. Hughes tes-
tified that he disagreed with Dr. Paz that the claimant’s condition was the result of the 
progression of non-industrial DDD because Dr. Paz failed to “take into account the 
complex clinical course of two injuries treated surgically, followed then by degenerative 
disease at a new uninjured and unoperated level.” 
41. On cross-examination by counsel for the Arlo respondents, Dr. Hughes admitted 
that his opinions are significantly based on his judgment that the claimant’s L4-5 disc 
pathology worsened after the August 2006 IME. However, Dr. Hughes conceded that 
the claimant reported some symptoms of a left-sided disc herniation at L4-5 prior to the 
August 2006 IME. These symptoms included the claimant’s testimony that his left leg 
became “gimpy” and that on May 4, 2006, the claimant reported to Dr. Shaw that his left 
leg was “giving out.” Dr. Hughes also admitted that a disc “extrusion” is the most serious 
form of a disc herniation, and therefore represents a more serious problem than a disc 
“protrusion.” Dr. Hughes conceded that the December 2005 MRI reportedly showed a 
disc “extrusion” impinging on the L5 nerve root, and that the April 2007 MRI (taken after 
the claimant began work at Arlo in February 2007) was less serious because it showed 
a mere “protrusion” at L4-5 without impingement of the nerve root. Dr. Hughes stated 
that the April 2007 MRI appears to demonstrate that the disc material had been reab-
sorbed, and that such an occurrence is sometimes associated with improved symptoms. 
Dr. Hughes conceded that the April 2007 MRI appears to depict an improvement in the 
claimant’s condition when compared to the December 2005 MRI.
42. At the hearing on June 29, 2009, the claimant testified that the surgery in April 
2008 relieved his symptoms for a month or two. The claimant opined that he is unable 
to return to work as a truck driver because of his ongoing symptoms.
43. The claimant credibly testified that his back pain and left leg pain continued to 
worsen between April 2007 and April 2008. He stated that between these dates he 
could not “really do much of anything other than take myself, feed myself, and get up an 
go to work each day.”
44. On August 24, 2009, Dr. Paz testified by post-hearing deposition. Dr. Paz was 
present for the claimant’s testimony on June 29, 2009. Dr. Paz reviewed the MRI results 
from 2005 and 2007 and opined that the L4-5 disc protrusion was smaller in 2007 than 
2005. He also opined the MRI results from 2005 and 2007 demonstrate degenerative 
changes at multiple levels. Based on the MRI results Dr. Paz testified that he could not 



identify “advancement of the condition at a single level,” and that clinically he would ex-
pect the claimant to experience ongoing discomfort and become progressively worse. 
Dr. Paz reiterated his opinion that the changes shown on the MRI reflect degenerative 
changes attributable to age and heredity, not an industrial injury. In support of this opin-
ion Dr. Paz stated that the MRI results demonstrate that the “foramens where the nerve 
roots exit at each level” appear “to have stenosis which is symmetric at each level.” Dr. 
Paz explained that evidence of such symmetry is not consistent with “acute or repetitive 
trauma.” Dr. Paz stated that he could not “establish that driving had any specific impact 
on his indications for surgery.” Moreover, Dr. Paz cited the existence of degenerative 
cervical disease and degenerative disease of the claimant’s hips as support for his the-
ory that the claimant’s lumbar DDD results from a natural process unrelated to the 
claimant’s employment. 
45. The ALJ finds it is more probably true than not that the claimant did not sustain 
an occupational disease proximately caused, aggravated or accelerated by the hazards 
of his employment as a truck driver at MC and/or Arlo. Dr. Paz credibly and persuasively 
opined that the claimant’s lumbar DDD is most probably caused by the natural progres-
sion of his age-related and congenital susceptibility to degenerative joint disease, and 
was not caused, aggravated or accelerated by the duties of his employment as a truck 
driver at MC and/or Arlo. Dr. Paz persuasively argues that the presence of DDD in the 
claimant’s cervical spine and the degenerative joint disease of hips demonstrate the 
claimant is susceptible to degenerative disease without regard to the alleged hazards of 
his employment. Indeed, in 2006 the claimant was required to undergo decompression 
surgery for his cervical DDD, and he does not assert that the need for this surgery was 
in any way caused, aggravated or accelerated by the duties of his employment at MC. 
Dr. Paz also reviewed the MRI results and found the evidence of stenosis to be incon-
sistent with traumatic injury or repetitive trauma. This explanation supports his opinion 
the lumbar DDD is not in any way connected to the claimant’s duties as a truck driver. 
The opinion of Dr. Paz that the claimant’s lumbar DDD is the result of the natural pro-
gression of his non-industrial DDD uninfluenced by the hazards of employment is cor-
roborated by the credible opinions of Dr. Smaldone and Dr. Shaw.
46. The ALJ is not persuaded by the opinion of Dr. Hughes that the duties of the 
claimant’s employment contributed to a “degenerative cascade” by accelerating the 
progression of the claimant’s degenerative lumbar condition. The opinions of Dr. 
Hughes are to a significant degree based on his conclusion that the duties of the claim-
ant’s employment accelerated the deterioration of the L4-5 disc after the IME conducted 
in August 2006. However, Dr. Hughes admitted that the 2005 MRI depicted a disc extru-
sion compressing the nerve root, which evidenced more serious pathology than was 
present on the April 2007 MRI after the claimant began working at Arlo. Moreover, Dr. 
Hughes conceded that the claimant demonstrated some symptoms of an L4-5 left-sided 
disc herniation before he performed the 2006 IME. The ALJ finds that this evidence 
tends to undermine the persuasiveness of the opinions expressed by Dr. Hughes.
47. The ALJ does not find the opinions of Dr. Primack to be persuasive with respect 
to the cause or causes of the claimant’s lumbar DDD. Dr. Primack’s opinion does not 
contain a detailed explanation of how it is supported by the medical evidence and prin-
ciples of medical causation. The ALJ finds Dr. Primack’s opinions are not as persuasive 
or as well reasoned as the opinions expressed by Dr. Paz.



CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S. The claimant shoulders the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts  in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents. Section 8-43-201. 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201. The ALJ's factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive. Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

PROOF OF AN OCCUPATIONAL DISEASE

 The claimant contends  that he proved that he sustained an occupational disease 
as a result of his employment at MC, and that he sustained a last injurious exposure 
and substantial permanent aggravation of the occupational disease while employed by 
Arlo. Therefore, the claimant asserts that the Arlo respondents are liable for indemnity 
benefits pursuant to § 8-41-304(1), C.R.S., and for medical benefits because the duties 
of the claimant’s employment at Arlo caused the need for medical benefits  after April 17, 
2008.. See Royal Globe Insurance Co. v. Collins, 723 P.2d 731 (Colo. 1986); University 
Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001). The 
MC respondents and the Arlo respondents argue the claimant has not proven that he 
sustained an occupational disease, and that the evidence establishes the claimant’s 
condition is  most probably the result of the natural progression of his non-industrial 
DDD. The ALJ agrees with the MC and Arlo respondents that the claimant did not prove 
that he sustained an occupational disease while employed by either of these employers. 
Rather the ALJ finds it is probably true that the claimant’s lumbar DDD represents the 
natural progression of genetic and age-related DDD that was not caused, aggravated or 
accelerated by his employment. 



Section 8-41-301(1)(c), C.R.S. provides that the right to recover benefits  is condi-
tioned on proof that the alleged injury was “proximately caused by an injury or occupa-
tional disease arising out of and in the course of the employee’s employment and is  not 
intentionally self-inflicted.” Thus, in order to recover any benefits the claimant is  required 
to prove that he sustained an occupational disease as defined by Act. In contrast, the 
provisions of § 8-41-304(1) govern liability for indemnity benefits in occupational dis-
ease cases where the existence of an occupational disease has been proven, but more 
than one insurer or employer is potentially liable for the disease. See Robbins Flower 
Shop v. Cinea, 894 P.2d 63 (Colo. App. 1995). Indeed, § 8-41-304(1) provides that it is 
applicable “when compensation is payable for an occupational disease.”

The test for distinguishing between an accidental injury and occupational disease 
is  whether the injury can be traced to a particular time, place, and cause. Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993). An "occupational disease" is defined 
by §8-40-201(14), C.R.S., as:
 

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment. 

This  section imposes additional proof requirements beyond those required for an 
accidental injury by adding the "peculiar risk" test; that test requires that the hazards as-
sociated with the vocation must be more prevalent in the work place than in everyday 
life or in other occupations. Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993). The exis-
tence of a preexisting condition does not defeat a claim for an occupational disease. Id. 
Indeed, a separately compensable occupational disease may be found where the ALJ 
determines that the hazards of a claimant’s employment have aggravated or acceler-
ated a medical condition caused in part by a prior industrial injury. See University Park 
Care Center v. Industrial Claim Appeals Office, supra. However, a claimant is entitled to 
recovery only if the hazards of employment cause, intensify, or, to a reasonable degree, 
aggravate the disability for which compensation is sought. Where there is no evidence 
that occupational exposure to a hazard is  a necessary precondition to development of 
the disease, the claimant suffers  from an occupational disease only to the extent that 
the occupational exposure contributed to the disability. Anderson v. Brinkhoff, supra. 
Once the claimant makes such a showing, the burden shifts to respondents to establish 
both the existence of a non-industrial cause and the extent of its  contribution to the oc-
cupational disease. Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).

The claimant was required to prove by a preponderance of the evidence that the 
alleged occupational disease was directly and proximately caused by the employment 
or working conditions. The question of whether the claimant met the burden of proof is 



one of fact for determination by the ALJ. Wal-Mart Stores, Inc. v. Industrial Claims Of-
fice, 989 P.2d 251 (Colo. App. 1999).

As determined Findings of Fact 45 through 47, the ALJ concludes the credible 
and persuasive evidence establishes the claimant’s  lumbar DDD was not caused, ag-
gravated or accelerated by the duties  of his employment at MC or Arlo. Rather, the 
credible evidence, especially the persuasive and well-reasoned opinions expressed by 
Dr. Paz, establish that it is most likely that the claimant’s lumbar DDD and ongoing 
symptoms are the result of the natural progression of genetic and age-related DDD that 
has not been aggravated or accelerated by the claimant’s  duties as a truck driver at MC 
and Arlo. Thus, ALJ concludes the claimant failed to prove that he sustained any occu-
pational disease caused, aggravated or accelerated by the duties of his  employment at 
either MC or Arlo.

This  conclusion requires that WC 4-760-753, the claim against the Arlo respon-
dents, be denied and dismissed. Because the claimant failed to prove that he has sus-
tained any occupational disease no indemnity or medical benefits are payable to the 
claimant because of his employment at Arlo. Section 8-41-301(1)(c). Since the claimant 
failed to prove that he sustained an occupational disease the ALJ need not consider the 
parties’ arguments concerning that applicability of § 8-41-304(1), or whether MC or Arlo 
was “on the risk” for purposes of determining liability for medical benefits.

WHETHER THE DOCTRINES OF CLAIM CLOSURE OR ISSUE PRECLUSION PRE-
VENT THE ALJ FROM CONSIDERING THE ISSUE OF “COMPENSABILITY” WITH 

RESPECT TO THE MC RESPONDENTS 

 The claimant contends that, regardless of the ALJ’s determination that the claim-
ant failed to prove a compensable occupational disease with respect to the Arlo respon-
dents, ALJ Jones has already determined that he sustained a compensable occupa-
tional disease while employed by MC. In this situation the claimant asserts the MC re-
spondents are bound by the order of ALJ Jones  and may not relitigate the question of 
whether he sustained a compensable occupational disease. Specifically, the claimant 
reasons that the order entered by ALJ Jones “closed” the issue of compensability and 
the MC respondents may not seek any reconsideration of that issue without filing a peti-
tion to reopen. The MC respondents further assert that the doctrine of issue preclusion 
prohibits the MC respondents from relitigating the issue of compensability. The ALJ dis-
agrees with the claimant’s arguments.

 First, the ALJ concludes that the order of ALJ Jones did not constitute an “award” 
that “closed” the issue of compensability in WC 4-698-452, such that the MC respon-
dents were required to file a petition to reopen in order to dispute the existence of a 
compensable occupational disease when challenging the claimant’s request for addi-
tional medical and temporary disability benefits. Rather, ALJ Jones reserved for future 
determination “all matters” not determined in her order. Thus, although the order of ALJ 
Jones may have determined the claimant sustained a compensable occupational dis-
ease that entitled him to limited medical benefits, and the “award” of these limited medi-
cal benefits may have become final by the exhaustion of administrative review proceed-



ings, the order did not constitute an “award” sufficient to close the entire claim. Rather, 
the insertion of the reservation clause demonstrates that the order was not intended to 
close the claim and prohibit the respondents from contesting compensability without fil-
ing a petition to reopen in the event the claimant sought additional benefits. See Brown 
and Root, Inc. v. Industrial Claim Appeals Office, 833 P.2d 780 (Colo. App. 1991). The 
ALJ does not understand the MC respondents as challenging or seeking to “reopen” the 
limited award made by ALJ Jones, but instead they seek to dispute liability for the addi-
tional benefits that the claimant now seeks as a result of the alleged occupational dis-
ease.

 However, the mere fact that the order of ALJ Jones  did not close the claim so as 
to require a petition to reopen does not resolve the separate question of whether the 
doctrine of “issue preclusion” forecloses the MC respondents from disputing whether or 
not the claimant proved a compensable occupational disease. The doctrine of issue 
preclusion applies in workers’ compensation proceedings. Feeley v. Industrial Claim Ap-
peals Office, 195 P.3d 1154 (Colo. App. 2008). The elements of issue preclusion are: 
“(1) the issue sought to be precluded is identical to an issue actually determined in the 
prior proceeding; (2) the party against whom estoppel is asserted has been a party to or 
is  in privity with a party to the prior proceeding; (3) there is a final judgment on the mer-
its in the prior proceeding; and (4) the party against whom the doctrine is asserted had a 
full and fair opportunity to litigate the issue in the prior proceeding.” Sunny Acres Villa, 
Inc. v. Cooper, 25 P.3d 44 (Colo. App. 2001).

 Here, the ALJ concludes the first three elements of “issue preclusion” have been 
satisfied. First, the issue decided by ALJ Jones, whether the claimant’s employment at 
MC aggravated or accelerated the degenerative disease process so as to cause a com-
pensable occupational disease, is the same issue decided in this  case. Second, the MC 
respondents were parties to the prior proceeding. Third, the record establishes that the 
findings of ALJ Jones have become final after the exhaustion of appellate remedies.

 However, the ALJ concludes  the element of a “full and fair opportunity” to litigate 
in the prior proceeding has not been satisfied. In Sunny Acres Villa, Inc. v. Cooper, su-
pra, the court stated that this element requires “not only the availability of procedures in 
the earlier proceeding commensurate with those in the subsequent proceeding [citation 
omitted], but also that the party against whom collateral estoppel is asserted have had 
the same incentive to vigorously defend itself in the previous action.” 25 P.3d at 47. The 
Sunny Acres Villa court stated that a party necessarily lacks the incentive to defend it-
self if its  exposure to financial liability is  substantially less in the prior proceeding, or if 
there are significant variations in exposure resulting from differences in the finality or 
permanence of the judgments. 25 P.3d at 47. Hence, in Sunny Acres Villa, Inc. v. Coo-
per, supra, the court held that respondents were not precluded from relitigating the 
cause of the claimant’s  psychiatric condition where the first hearing and order con-
cerned liability for temporary disability benefits, but the second hearing and order con-
cerned permanent total disability. See also, Mattox v. Hub Distributing, Inc. WC No. 4-
471-963 (ICAO November 7, 2005); Landolt v. Scott Specialty Gases, Inc., WC No. 4-
130-484 (ICAO November 5, 2001).



 Here, the ALJ concludes that the MC respondents did not have the same incen-
tive to litigate the issue of whether the claimant sustained an occupational disease in 
the proceeding before ALJ Jones as they had in this  proceeding. Although the ALJ can-
not ascertain the exact dollar value of the medical benefits at stake before ALJ Jones, it 
is  clear that the issue was limited to liability for a consultation with Dr. Smaldone and 
treatment rendered by Dr. Castro and Dr. Hemler after November 16, 2006. In these cir-
cumstances the ALJ infers the total amount at stake before ALJ Jones was not great, 
especially since it appears that most of the treatment provided to the claimant by Dr. 
Castro and Dr. Hemler occurred before November 16, 2006. 

 In contrast, the issues for determination in this case include not only liability for 
medical benefits commencing April 17, 2008, but also liability for temporary total disabil-
ity (TTD) benefits  commencing April 1, 2008, and continuing until terminated in accor-
dance with law. As may be inferred from the claimant’s testimony that he is unable to 
return to work, as well as  the opinions of various  physicians that the claimant should not 
return to work as  a truck driver, the ALJ concludes the MC respondents risk substan-
tially greater exposure in this  proceeding than they did when litigating the issue of lim-
ited medical benefits before ALJ Jones. Indeed, if the MC respondents are found liable 
for TTD benefits in this proceeding the total amount of their exposure would be un-
knowable since termination of TTD benefits usually depends on the future occurrence of 
one of the events described in § 8-43-105(3), C.R.S. Further, if TTD were terminated 
based on a finding of MMI by an authorized treating physician, that determination would 
not necessarily be determinative if the finding were challenged through a Division-
sponsored independent medical examination. Section 8-42-107(8)(b)(II) & (III), C.R.S. 

In these circumstances, the ALJ concludes that in the proceeding before ALJ 
Jones the MC respondents did not have a “full and fair opportunity” to litigate the issue 
of whether or not the claimant sustained an occupational disease caused, aggravated or 
accelerated by the alleged hazards of his employment with MC. Therefore, the doctrine 
of issue preclusion does not bar the ALJ from considering whether or not the claimant 
proved that she sustained a compensable occupational disease while employed at MC. 
Because, the ALJ has found that the claimant did not sustain an occupational disease 
while employed by MC, the claim for additional medical and temporary disability benefits 
in WC 4-698-452 must be denied and dismissed.

In light of these determinations the ALJ need not address the other issues raised 
by the parties.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. The claim for benefits in WC 4-760-753 is denied and dismissed.

2. The claim for additional benefits in WC 4-698-452 is denied and dis-
missed.



DATED: October 1, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-752-313

ISSUE
 

The sole issue to be determined by this decision concerns post-maximum medi-
cal improvement (MMI) maintenance medical benefits, also know as Grover medical 
benefits. Claimant bears the burden of proof, by a preponderance of the evidence. 

FINDINGS OF FACT

 1.  Respondent initially filed a Final Admission of Liability on July 1, 2008, 
denying Grover medical benefits and admitting to the zero permanent medical impair-
ment pursuant to the rating given by Annu Ramaswamy, M.D., in his report of June 3, 
2008. Respondent filed a subsequent Final Admission of Liability on June 1, 2009, ad-
mitting to the 11% impairment rating of Douglas E. Hemler, M.D., the Division Inde-
pendent Medical Examiner (DIME), pursuant to the Order of ALJ Laura Broniak of May 
8, 2009. The Claimant objected to the Final Admission of Liability of June 1, 2009 be-
cause it denied medical benefits  after MMI and the present request for hearting fol-
lowed.
 

2. The parties  stipulated and the ALJ finds that the Claimant desires to have 
medical care from David Reinhard, M.D. The Claimant stated that she would now be 
open to injection therapy if prescribed by Dr. Reinhard. She saw Dr. Reinhard in July 
2009 for care. Dr. Ramaswamy and Dr. Reinhard were authorized treating physicians 
(ATPs). The Claimant reached maximum medical improvement (MMI) on June 3, 2008, 
according to Dr. Ramaswamy’s report of June 3, 2008.
 

3. in his October 7, 2008 DIME report, Dr. Hemler concurred with the June 3, 
2008 date of MMI. 
  

4. The June 3, 2008 report of Dr. Ramaswamy states: “Maintenance: I am 
recommending 12 visits over 6 months with Dr. Eldridge and Dr. Reinhard as needed. 
She [Claimant] should keep up with all of her home exercises. She is  discharged from 
my care at this point but, once again, has maintenance treatments for up to 6 months 
post-MMI.” 
 

5. The November 21, 2008 report of Dr. Ramaswamy states: “When I re-
leased her at MMI, she was  independent with all of her activities  and was functioning 
quite well. This is another reason that I feel [Claimant] is not deserving (emphasis sup-



plied) of permanency at this time.” The ALJ finds this  conclusion confusing because the 
ALJ cannot ascertain whether a moral or a medical judgment is expressed.

 6. The October 7, 2008 report of Dr. Hemler states: “The current treatment 
plan is  appropriate including occasional manipulation and injection. Dr. Reinhard has 
apparently considered the possibility of facet injections. The patient indicates she is 
really not anxious to proceed with any of these treatments. At the conclusion of ap-
proximate 6 months I anticipate she will be ready for self-management. She does report 
that there is some pain control from the ongoing treatments. In this regard I would rec-
ommend 4-8 chiropractic sessions from December 2009 [–] June 2009 if these are con-
sidered necessary.” In her testimony at hearing, the Claimant stated that she is  now 
ready for any treatment recommended by Dr. Reinhard. 
 

7. Dr. Reinhard’s report of July 17, 2008 states: “There is hypertonia, al-
though generally the muscles are more supple in the left posterior cervical and suboc-
cipital area, as well as  the left suprascapular region. Some trigger points are identified in 
the left cervical paraspinals, splenius capitis, upper trapezius and levator scapula. She 
has hypersensitivity over the occipital nerves on the left.” Additionally, in his December 
2, 2008 report Dr. Reinhard notes: “On examination, she is  much more supple in the left 
posterior cervical and suprascapular musculature though still has tenderness in some 
myofascial bands and trigger points most notable in the left longissimus and splenius 
capitis. She has restricted cervical rotation to the left. She is  pleasant and relational with 
a normal range of affect.” During a February 24, 2009 visit, Dr. Reinhard stated: 
“[Claimant] is maintaining MMI status. She has had a bit of a setback with the recent 
pain exacerbation in the left posterior cervical and suprascapular region, as well as 
along the right medial scapular [border]. I am going to have her go back on the Lodine 
400 mg b.i.d. and carisoprodol 1 t.i.d. p.r.n. spasm until things quiet down back to base-
line. If that is not happening, then she will follow up with me sooner than a scheduled 
follow up appointment in two months. She can continue with the Vicodin ES as she has 
been using it.” 
 

 8. Any findings of DIMf Dr. Hemler with respect to Grover medical treatment 
are on the level playing field of “preponderance of the evidence.” 
 

9. The ALJ finds the opinions of Dr. Hemler and Dr. Reinhard more persua-
sive than those of Dr. Ramaswamy. Dr. Reinhard continued to detect muscle spasms 
and trigger points after MMI. The opinions of Dr. Ramaswamy in his November 21, 2008 
report are not based on a physical examination of the Claimant, only a paper review. 
Additionally, Dr. Ramaswamy’s judgment that the Claimant is not “deserving” of perma-
nency is contradicted by Respondent’s  latest Final Admission, and it manifests a “moral” 
bias that further undermines his credibility. Dr. Reinhard continued to prescribe medica-
tion for the Claimant as  noted in the February 24, 2009 report. The Claimant needs on-
going oversight of her prescription management.

10. The Claimant has proven, by a preponderance of the evidence that post-
MMI medical maintenance care is causally related to the original admitted injury, and it 



is  reasonably necessary to maintain the Claimant at MMI and to prevent a deterioration 
of her work-related condition. The need for post-MMI medical maintenance treatment is 
supported by substantial evidence in the record.
 
 11. Dr. Reinhard was within the authorized chain of referrals.
  
 12. Because of some vagaries in Dr. Reinhard’s latest reports, continued treat-

ment under his auspices should be contingent upon Dr. Reinhard promptly filing 
a “Treatment Plan” with the Division of Workers’ Compensation, copy to Respon-
dent, clearly and specifically stating the causal relationship between continued 
post-MMI maintenance treatment and the admitted injury; and, more specifically 
outlining what treatment will be provided.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

1. The Grover case established the test for medical benefits past the date of MMI. 
There must be substantial evidence in the record to support a determination that future 
medical treatment will be reasonably necessary to relieve the injured worker from the 
effects of the work-related injury or occupational disease. Grover v. Industrial Commis-
sion of Colorado, 759 P.2d 705 (Colo.1988). As found, there was substantial evidence in 
the record supporting post-MMI medical maintenance treatment.

2. An ALJ’s factual findings must be supported by substantial evidence in the re-
cord. Brownson-Rausin v. Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. App. 
2005). Substantial evidence is “that quantum of probative evidence which a rational 
fact-finder would accept as adequate to support a conclusion, without regard to the exis-
tence of conflicting evidence.” Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 
(Colo. App. 1995). As found, the need for post-MMI medical maintenance benefits is 
supported by substantial evidence in the record.

3. To be authorized, all referrals must remain within the chain of authorized referrals 
in the normal progression of authorized treatment. See Mason Jar Restaurant v. Indus-
trial Claim Appeals Office, 862 P. 2d 1026 (Colo. App. 1993); One Hour Cleaners v. In-
dustrial Claim Appeals Office, 914 P. 2d 501 (Colo. App. 1995); City of Durango v. 
Dunagan, 939 P.2d 496 (Colo. App. 1997). As found, Dr. Reinhard was within the 
authorized chain of referrals.

4. Grover medical benefits are subject to the same tests of causal relatedness and 
reasonable necessity to which pre-MMI medical benefits are subject. Medical care and 
treatment must be causally related to an industrial injury or occupational disease. De-
pendable Cleaners v. Vasquez, 883 P.2d 583 (Colo. App. 1994). As found, Claimant’s 
need for pos-MMI medical maintenance care medical is causally related to her admitted, 
compensable injury of February 14, 2008. Also, medical treatment must be reasonably 



necessary to cure and relieve the effects of the industrial occupational disease. § 8-42-
101 (1) (a), C.R.S. (2009). Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). As found, all of 
the Claimant’s recommended post-MMI medical maintenance care and treatment, as 
reflected in the evidence, is reasonably necessary to maintain her at MMI. 

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A.  Respondent shall pay the costs  of post maximum medical improvement 
medical maintenance care, as prescribed by Dr. Reinhard and his authorized referrals, 
contingent upon Dr. Reinhard filing a Medical Treatment Plan, specifically detailing the 
causal connection between his treatment and the admitted compensable injury herein, 
and detailing what specific treatments  he will provide, with the Division of Workers’ 
Compensation (DOWC), copy provided to the Respondent, subject to the DOWC Medi-
cal Fee Schedule. 

 B. Any and all issues not determined herein are reserved for future decision.

DATED this 2 day of October 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-857

ISSUES

Whether Claimant is entitled to Temporary Total Disability benefits beginning 
June 9, 2008, and continuing.

If Claimant is not entitled to Temporary Total Disability benefits beginning June 9, 
2008, whether Respondent may claim the Temporary Total Disability benefits paid from 
June 9, 2008, through April 2, 2009, as a credit against future benefits.

Whether C.R.S. Section 8-42-105(3)(c) violates Claimant’s  fundamental due proc-
ess rights.

FINDINGS OF FACT



 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted industrial injury on March 23, 2007, when 
he was struck in the head by a tool belt dropped by a contractor working in the ceiling at 
Employer. Employer referred Claimant to Arbor Occupational Medicine, where he was 
first seen on March 27, 2007, and released to return to work full duty by Dr. Jim Rafferty, 
D.O. Claimant has continued under the care of the physicians at Arbor Occupational 
Medicine. Beginning July 12, 2007, Claimant came under the care of Bruce B. Cazden, 
M.D. at Arbor Occupational Medicine.

 2.  At his initial examination of Claimant on July 12, 2007 Dr. Cazden noted 
that Claimant had had coronary artery surgery on May 31, 2007 and had poor energy 
Dr. Cazden noted that Claimant complained of mild blurriness of vision but did not com-
plain of headache or confusion. Dr. Cazden diagnosed CHI (closed head injury) and 
blurry vision. Dr. Cazden did not address Claimant’s  work status or need for restrictions. 
At the time of this visit, Claimant was continuing to work his regular job at Employer.

3. Claimant was employed as a principal parts engineer at Employer. Claimant 
worked on development of electronic components for satellite and aerospace applications. 
Claimant was a Level 5 engineer, the second highest level at Employer. Claimant’s job in-
volved highly specialized engineering tasks unique to space applications. Claimant has 25 
years experience in the space and aerospace industry.

4. Following the admitted injury on March 23, 2007 Claimant continued to work 
at Employer until June 9, 2008. On that date, Claimant was placed on unpaid furlough and 
subsequently laid-off from his job with Employer. Claimant has not returned to work since 
June 9, 2008.

5. On September 27, 2007, Dr. Cazden referred Claimant for a brain trauma 
evaluation and Claimant was seen by James P. Kelly, M.D. on October 30, 2007. Claim-
ant saw Dr. Kelly for a recheck visit on December 3, 2007. Dr. Kelly noted Claimant’s 
complaints that he felt like he was struggling in his work performance, forgetting things 
easily and requiring notes to remind himself of meetings and other job-related functions. 
Dr. Kelly did not make any recommendations on the need for work restrictions. Dr. Kelly 
recommended medications and scheduled a follow-up visit in one month

6. Dr. Cazden evaluated Claimant on December 10, 2007 and specifically 
noted that Claimant had been seen by Dr. Kelly on December 3, 2007 and that Dr. Kelly 
had recommended medications and set a follow up visit. Dr. Cazden released Claimant to 
return to work full duty.

7. Dr. Cazden evaluated Claimant on January 22, 2008. Dr. Cazden noted that 
Claimant had been seen by Dr. Kelly who had recommended therapy of memory issues. 
Dr. Cazden obtained a history that Claimant had been performing work tasks without any 
obvious problems but did complain of problems with short-term memory. Dr. Cazden 



stated he was awaiting recommendations from Dr. Kelly for therapy. Dr. Cazden released 
Claimant to return to work full duty.

8. Dr. Cazden referred Claimant to Mary Ann Keatley, Ph.D., a speech-
language pathologist and certified neurotherapist. Dr. Cazden reviewed Dr. Keatley’s 
treatment notes as they were provided to him and spoke to Dr. Keatley a number of 
times during his treatment of Claimant.

9. Dr. Keatley saw Claimant on May 12, 2008 and noted that Claimant felt 
“overloaded at work” and was working on weekends to keep up with work demands. Dr. 
Keatley did not address any need for work restrictions. At a follow up visit on May 19, 
2008 Dr. Keatley noted that Claimant demonstrated continued progress with short-term 
memory.

10. Dr. Cazden evaluated Claimant on May 15, 2008. Dr. Cazden had spoken 
with Dr. Keatley and reviewed her reports. Dr. Cazden noted Claimant’s complaints to 
Dr. Keatley of daily fatigue and that Claimant felt he was not able to do his work tasks 
as he used to. Dr. Cazden called Joe Winslow at Employer to discuss Claimant’s work. 
Dr. Cazden stated, and it is found, that from a cognitive standpoint Claimant was tolerat-
ing work and no deficits in the workplace had been noted based upon the information 
supplied to Dr. Cazden by Mr. Winslow at Employer.

11. Dr. Keatley evaluated Claimant on June 5, 2008 and noted complaints  of 
persisting cognitive fatigue and that Claimant was working extra hours to keep up with 
work deadlines. Dr. Keatley stated, and it is  found, that Claimant was improving slowly 
but steadily. Dr. Keatley recommended a neuropsychological evaluation to assist in de-
veloping a further treatment plan. Dr. Keatley did not address the need for work restric-
tions. 

12. Dr. Keatley evaluated Claimant on June 9, 2008 and again noted com-
plaints  of extreme fatigue and that Claimant complained of having great difficulty at 
work. Dr. Keatley further noted that Claimant’s ability to use multi-track thinking was 
steadily improving but continued to be a challenging area. Dr. Keatley did not address 
the need for any work restrictions. Dr. Keatley again evaluated Claimant on June 16, 
2008 and noted Claimant had been placed on furlough indefinitely from his job. Dr. 
Keatley’s assessment was that Claimant was improving steadily but that comprehend-
ing logic tasks was still challenging. Dr. Keatley did not address the need for work re-
strictions or the issue of Claimant being unable to continue performing his work for Em-
ployer.

13. Claimant saw Dr. Cazden for follow up on June 19, 2008. Dr. Cazden 
noted that Claimant had been laid off on June 9, 2008. Dr. Cazden had spoken with Dr. 
Keatley who stated to Dr. Cazden that Claimant had continued to make progress with 
increasingly difficult puzzles and was nearly ready to advance to Level IV in therapy. Dr. 
Cazden recommended a follow up neuropsychological evaluation with Dr. Kelly or an-
other neuropsychologist if Dr. Kelly was unavailable. Dr. Cazden released Claimant to 
return to work full duty.



14. Dr. Cazden evaluated Claimant on July 3, 2008 and stated in his office 
note that Claimant had been furloughed due to slowdown in business. Claimant told Dr. 
Cazden that he felt like he was still making great strides in cognitive therapy. Dr. 
Cazden released Claimant to return to work full duty. Dr. Cazden has continually re-
leased Claimant to return to work full duty at subsequent evaluations through August 28, 
2009.

15. On November 14, 2008, Claimant’s attorney sent the claim adjuster a let-
ter which stated in pertinent part: “As a result of Mr. Turner’s work-related brain injury, 
he was furloughed from Ball Aerospace on June 9, 2008, and formally laid off on Sep-
tember 6, 2008. I believe that Mr. Turner is entitled to temporary total disability benefits 
beginning June 9, 2008, and ongoing.” Claimant’s attorney’s  letter did not make mention 
of the fact that Claimant had been continually released by Dr. Cazden to return to work 
full duty. On November 20, 2008, Respondent filed a General Admission of Liability for 
temporary total disability benefits  beginning June 9, 2008, to unknown, with the state-
ment “Liability accepted for closed head injury only”. Respondent later filed a General 
Admission of Liability terminating benefits on April 9, 2009, based on a full-duty release 
from Dr. Cazden.

16. In a “To Whom it May Concern:” report of April 10, 2009 Dr. Keatley stated 
that Claimant is not currently able to return to work resuming his pre-injury duties in his job 
due to his persisting cognitive deficits.

17. In a July 30, 2009 letter to Claimant’s counsel Dr. Keatley responded to a 
request from Claimant’s counsel for a set of work restrictions for Claimant. Dr. Keatley 
stated work restrictions of a shorter workday, frequent rest breaks, work in a quiet envi-
ronment, work at a single location and consistent supervision to monitor and ensure errors 
are corrected. Dr. Keatley stated that Claimant should not supervise other employees or 
carry out long conversations about complex information. Dr. Keatley opined that these re-
strictions were retroactive to June 8, 2008. The ALJ finds Dr. Keatley’s  retroactive and ret-
rospective assignment of work restrictions to Claimant to be unpersuasive.

18. In a letter in response to a letter from Claimant’s counsel dated July 31, 
2009 Dr. Kelly issued a letter report dated August 13, 2009 agreeing with the recommen-
dations for work restrictions and accommodations stated by Dr. Keatley. Dr. Kelly issued a 
report dated January 23, 2009 stating his opinion that Claimant’s current cognitive abilities 
were unlikely to allow him to return even part time to the line of work as an engineer he 
had previously. In a report from a prior visit on November 5, 2008 Dr. Kelly noted gradual 
improvement in Claimant’s abilities according to the notes from Dr. Keatley. Dr. Kelly rec-
ommended further care for visual perceptual deficits and continued therapy with Dr. Keat-
ley. Dr. Kelly made no mention of a worsening cognitive condition in either his November 
5, 2008 or January 13, 2009 reports to provide a persuasive basis for his restriction on 
Claimant’s work. Dr. Kelly’s opinions concerning Claimant’s ability to work are not persua-
sive.



19.  At the time Claimant was laid off he remained on full duty status  form Dr. 
Cazden as Dr. Cazden’s investigation of Claimant’s condition did not show a reason not to 
have Claimant on full duty. At this  time, Dr. Cazden had not been provided with any infor-
mation from Dr. Kelly or from Dr. Keatley that Claimant should have been on work restric-
tions although Dr. Cazden acknowledges  that it is  possible some work accommodations 
may have been required but not that Claimant should have been out of work.

20. Dr. Cazden opined, and it is found, that returning Claimant to work was not 
causing damage or was a detriment to Claimant from a cognitive standpoint.

21. The ALJ finds that while Dr. Kelly is an authorized and attending physician, 
he was  not “the attending physician” for Claimant’s March 23, 2007 injury. Dr. Cazden was 
the attending physician who exercised the primary control over Claimant’s  treatment and 
the determination of Claimant’s ability to return to work and Dr. Cazden is “the attending 
physician” for purposes of Claimant’s March 23, 2007 injury.

22. Dr. Keatley is a “non-physician provider” as defined by WCRP 16-
5(A)(1)(b)(11) and (16).

23. Respondent’s  admission for and payment of TTD benefits beginning June 9, 
2008 was an error. Claimant was not entitled to TTD benefits from June 9, 2008 through 
April 3, 2009 as admitted by Respondent because during the period the Claimant had 
been continuously released to return to work full duty by the attending physician, Dr. 
Cazden. 

24. Respondent’s  payment of TTD benefits to Claimant for the period from June 
9, 2008 through April 3, 2009 was an overpayment as it was money received by Claimant 
which Claimant was not entitled to receive. Claimant has failed to prove an entitlement to 
TTD benefits beginning June 9, 2008 and continuing. 

CONCLUSIONS OF LAW

25. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. §8-40-
102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.



26. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

27. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

28. Pursuant to Sections 8-42-103 and 8-42-105, C.R.S. a claimant is entitled 
to an award of TTD benefits if: (1) the injury or occupational disease causes disability; 
(2) the injured employee leaves work as a result of the injury; and (3) the temporary dis-
ability is  total and lasts more than three regular working days. PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542, 546 (Colo.1995). If the claimant proves these threshold criteria, 
temporary total disability benefits  continue until the occurrence of one of the four termi-
nating events  specified in § 8-42-105(3). Id. However, Section 8-42-105(3)(c) provides 
that temporary total disability benefits  shall continue until “[t]he attending physician 
gives the employee a written release to return to regular employment.” 

29. Section 8-42-105(3)(c) provides that temporary total disability benefits cease 
when the attending physician gives the employee a release to regular employment. The 
attending physician’s  opinion concerning the Claimant’s ability to return to regular em-
ployment is binding on the parties. Burns v. Robinson Dairy, Inc., 911 P2d. 661 (Colo. App. 
1995). In Burns, the Court of Appeals  held that the opinion of the attending physician binds 
an ALJ with respect to the Claimant’s ability to perform regular employment. Although 
there may be more than one attending physician not all attending physicians are “the at-
tending physician”. The term “the attending physician” connotes the physician with primary 
control over the Claimant’s  treatment, not merely the provision of some authorized treat-
ment. See, Popke v. Indus. Claim Appeals Office, 944 P.2d 677, 680-681 (Colo. App. 
1997); Witherspoon v. Metropolitan Club of Denver, W.C. No. 4-509-612 (December 16, 
2004). 

30. The ALJ retains fact finding authority where multiple attending physicians 
offer conflicting opinions  concerning the Claimant’s ability to return to regular employment. 
Where there are no conflicting opinions from physicians regarding Claimant’s  release to 
work, the ALJ is not at liberty to disregard the attending physician’s  opinion that Claimant is 
released to return to employment. Burns, supra. If there is a conflict in the record regarding 
Claimant’s release to return to regular employment, the ALJ must resolve the conflict. Im-
perial Headware, Inc. v. Indus. Claim Appeals Office, 15 P.3d 295 (Colo. App. 2000). If the 
record contains conflicting opinions from multiple attending physicians concerning Claim-
ant’s  ability to perform regular employment, the ALJ resolves the conflict as a matter of 
fact. Bestway Concrete v. Indus. Claim Appeals Office, 984 P.2d 680 (Colo. App. 1999). 



The attending physician’s determination of Claimant’s ability to perform regular work is 
dispositive and Claimant’s subjective assessment of his physical limitations is  legally im-
material. Bestway Concrete, supra.

31. As found, Dr. Cazden was “the attending physician” for Claimant’s March 
23, 2007 work injury. At the time Claimant was laid off on June 9, 2008 there were no 
conflicting opinions concerning Claimant’s  ability to perform his regular work as an en-
gineer for Respondent. Neither Dr. Kelly nor Dr. Keatley addressed the issue of work 
restrictions until well after Claimant had left work due to his lay off from Employer. Dr. 
Cazden’s opinions concerning Claimant’s  ability to perform regular work are without 
conflict. While Dr. Cazden acknowledges that some accommodations may have been 
appropriate for Claimant, that acknowledgement did not alter Dr. Cazden’s ultimate 
opinion that Claimant remained capable to perform his  regular work and that continuing 
to perform this work was  neither causing damage nor was detrimental to Claimant’s re-
covery. In fact, despite Claimant’s  increasing complaints of difficulty with work perform-
ance, his attending physicians, including Dr. Keatley, continually reported that Claim-
ant’s cognitive status was improving. Because the attending physician, Dr. Cazden, in 
June 2008 maintained Claimant’s status of being released to return to full duty and 
there were no conflicting opinions from other attending physicians the ALJ is bound by 
Dr. Cazden’s opinion concerning Claimant’s entitlement to TTD benefits beginning June 
9, 2008.

32. As to the later opinions  obtained from Dr. Keatley and Dr. Kelly regarding 
Claimant’s ability to work, the ALJ resolves the conflict between these opinions and the 
opinions and reports of Dr. Cazden continuing to release Claimant to return to work full 
duty in favor of the opinions of Dr. Cazden. Further, the opinions of Dr. Keatley are not 
opinions of an attending physician as Dr. Keatley is a “non-physician provider” as de-
fined by the WCRP. As noted by Dr. Cazden during his deposition, both the opinions of 
Dr. Kelly and Dr. Keatley conflict with their earlier statements regarding the status  and 
progress of Claimant’s cognitive condition. The ALJ is not persuaded by Dr. Kelly’s and 
Dr. Keatley’s retrospective assessment of Claimant’s work ability obtained upon request 
of Claimant’s counsel after TTD benefits had been terminated based upon the continued 
release of Claimant to return to full duty work by Dr. Cazden, “the attending physician”. 
As such, Respondent appropriately terminated the payment of TTD benefits to Claimant 
effective April 3, 2009 under Section 8-42-105(3)(c), C.R.S. 

33. As provided by Section 8-40-201(15.5), C.R.S. “overpayment” means:
“money received by a claimant that exceeds the amount that 
should have been paid, or which the claimant was not enti-
tled to receive, or which results in duplicate benefits because 
of offsets that reduce disability or death benefits payable un-
der said articles. For an overpayment to result, it is  not nec-
essary that the overpayment exist a the time the claimant 
received disability or death benefits under said articles.”



Under Section 8-43-207(1)(q), C.R.S. the ALJ is empowered to require repay-
ment of overpayments.

34. As found, Respondent’s  payment of TTD benefits  to Claimant for the pe-
riod from June 9, 2008 through April 3, 2009 was in error and amounted to an overpay-
ment to Claimant. As found and concluded Claimant was not entitled to TTD benefits 
during this period. Respondent may recover this  overpayment by crediting the amount 
paid against any future awards of compensation benefits to Claimant.

 35. At hearing, Claimant raised an issue concerning the constitutionality of 
Section 8-42-105(3)(c), C.R.S. contending that the operation of that Section violates 
Claimant’s fundamental due process rights. Administrative law courts do not have juris-
diction to rule on facial constitutional challenges. Kinterknecht v. ICAO, 175 Colo. 60, 485 
P2d. 721 (1971). Accordingly, the Judge does not address or resolve this  issue although it 
was raised on the record and preserved for future appeal.

ORDER

It is therefore ordered that:

1. Claimant’s claim for Temporary Total Disability benefits from June 9, 2008, 
and continuing is denied and dismissed.

2. Respondent shall be entitled to credit the overpayment of Temporary Total 
Disability benefits from June 9, 2008, against any future award of benefits to Claimant. 

3. All matters not determined herein are reserved for future determination.

DATED: October 2, 2009

       Ted A. Krumreich
 Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-608-267

ISSUES
 

The issues to be determined by this  decision concern Respondents request for a 
ruling under C.R.C.P., Rule 57, allegedly applicable by virtue of OACRP, Rule 2, regard-
ing whether Respondents may file a Final Admission of Liability (FAL), based on the 
opinions of Dr. Anderson-Oeser, an ATP who formed her opinions, based on an exami-
nation of Claimant and review of medical records after ALJ Morgan Rumler had re-
opened Claimant’s case because of a worsening of condition. Counsel for Respondents 



verbally represented, at the commencement of the September 15 proceedings, that it 
sought a “declaratory” order because of the specter of a bad faith lawsuit. The mere fact 
that Respondents  sought a declaratory judgment, instead of filing an FAL, based on Dr. 
Anerson-Oeser’s opinion after ALJ Rumler had reopened Claimant’s case because of a 
worsening of condition evidences  a degree of good faith. In response, Claimant en-
dorsed the issues of ripeness and issue preclusion. Claimant also requests attorney 
fees against the Respondents for alleged lack of “ripeness” of the issues set for hearing. 
The issues concern the parties’ respective legal rights and responsibilities  with regard to 
the opinion of Dr. Anderson-Oeser on the issues of maximum medical improvement 
(MMI) and permanent impairment.
 

Respondents assert that Dr. Anderson-Oeser’s opinions  would support an FAL, 
pursuant to § 8-42-107, C.R.S. (2009). Claimant asserts  that a consideration of the is-
sues is  barred by the doctrine of issue preclusion and the law of the case previously es-
tablished by ALJ Morgan Rumler, and not ripe for adjudication, thus, entitling an award 
of attorney fees against the Respondents  (an affirmative proposition for which Claimant 
bears the burden of proof by a preponderance of the evidence). Dr. Anderson-Oeser’s 
opinion as a result of re-examining the Claimant in August 2008, re-affirmed her pre-
reopening opinion that Claimant had reached MMI in 2004 before the worsening of con-
dition. This opinion would nullify, and render meaningless, ALJ Rumler’s decision, dated 
March 10, 2008, which held that Claimant’s condition had worsened and Claimant was 
no longer at MMI, thus, amounting to a “doctor nullification” of the law of the case, i.e., 
that Claimant was no longer at MMI. Respondents contend that a controversy exists as 
to the parties’ rights  and obligations under the Colorado Workers’ Compensation Act. 
Respondents assert that there is no genuine issue of material fact in that the Respon-
dents are entitled to a judgment and/or declaratory relief, as a matter of law. ALJ Ted 
Krumreich previously denied Respondents’ Motion for Summary Judgment on July 29, 
2009, and the matter is now postured on Respondents’ Motion for a declaratory Judg-
ment.

 
FINDINGS OF FACT

 Based on the evidence contained in the record, the ALJ makes the following 
Findings of Fact:

 1. The Claimant suffered an admitted work-related injury on October 3, 2003. 
She worked for the Employer processing checks. She was diagnosed with a repetitive 
motion injury to her left upper extremity.

 2. Martin Kalevik, D.O., initially treated Claimant. On March 5, 2004, Dr. Ka-
levik noted ongoing symptoms and placed Claimant at MMI. He provided work restric-
tions and noted that Claimant might need to change the type of work she was doing. On 
March 16, 2004, Respondents  filed a Final Admission of Liability, based on Dr. Kalevik’s 



MMI date of March 5, 2004 and his  scheduled rating of 10% of the left upper extremity 
(LUE).

 3. Claimant continued to work for the Employer. Her position changed and 
she was required to lift -- in addition to her previous  repetitive work. Her condition wors-
ened.

 4. From January 4, 2004 to January 11, 2005, Claimant continued to treat 
with Dr. Kalevik. He referred Claimant for a one-time evaluation with Dr. Anderson-
Oeser. Claimant saw Dr. Anderson-Oeser for a one-time evaluation on January 28, 
2005. As  a result of this evaluation, Dr. Anderson-Oeser agreed with Dr. Kalevik’s MMI 
date of March 5, 2004 and his rating. 

 5. Claimant continued treating with Dr. Kalevik although he maintained that 
Claimant was at MMI.

 6. On November 7, 2006, the Employer placed the Claimant on leave be-
cause it could not accommodate her work restrictions. The Employer subsequently ter-
minated Claimant’s employment.

 7. Thereafter, Claimant continued to treat with Dr. Kalevik. On April 6, 2007, 
Dr. Kalevik referred the Claimant to Dr. Anderson-Oeser for EMG studies.

 8. Claimant saw Clarence Kluck, M.D. (December 13, 2006), Richard Stieg, 
M.D. (September 18, 2007), and Rick Schwettmann, M.D. (August 12, 2008), in inde-
pendent medical examinations (IMEs), all of whom stated that Claimant was not at MMI 
and needed to be assessed for Complex Regional Pain Syndrome (CRPS).

 9. On January 2, 2008, Dr. Kalevik agreed that Claimant’s symptoms ap-
peared to be worsening but felt that the worsening was not related to Claimant’s  job. On 
January 14, 2008, Dr. Anderson-Oeser agreed that Claimant’s symptoms were worsen-
ing but did not relate the worsening to Claimant’s work. In her re-opening decision of 
March 10, 2008, ALJ Rumler found that Dr. Anderson-Oeser “failed to reconcile the fact 
that claimant worked for the employer for 2 years  and 8 months after being placed at 
MMI during which she complained of pain and a worsening of condition,” thus, implicitly 
rejecting Dr. Anderson-Oeser’s opinion of lack of causal relatedness. Ultimately, ALJ 
Rumler made the legal determination that Claimant was no longer at MMI AS OF 
March 10, 2008 and ordered Respondents to pay ongoing medical benefits and tempo-
rary total disability (TTD) benefits  from November 7, 2006, ongoing. The effect of Dr. 
Anderson-Oeser’s opinion, as  a result of her August 2008 examination of the Claimant, 
that Claimant had reached MMI in 2004 would be to overrule ALJ Rumler’s legal deter-
mination that the Claimant was no longer at MMI as of March 10, 2008.

 10. On November 20, 2007, Claimant proceeded to hearing on the following 
issues: whether the claim should be reopened due to a worsening of condition; whether 



Dr. Schwettmann is an ATP; and, whether the Respondents should pay the Claimant 
temporary disability benefits.

 11.  In a decision, dated March 10, 2008, ALJ Morgan Rumler found the wors-
ening to be work-related and issued the following order:

•  Claimant’s petition to reopen is granted.

•  Rick Schwettman, M.D., is an authorized treating physician.

•  Claimant is not at MMI (emphasis supplied). Insurer shall pay for ongoing medi-
cal benefits to cure and relieve the effects of Claimant’s work-related injury, and tempo-
rary total disability benefits from November 7, 2006, ongoing, subject to appropriate off-
sets and until terminated by law.

 12. Respondents filed no timely appeal of ALJ Rumler’s decision, and it be-
came final by operation of law. Respondents have been providing Claimant benefits 
since the ALJ Rumler’s decision issued on March 10, 2008.

 13. Respondents now seek to terminate the benefits that ALJ Rumler ordered, 
based on opinions  of Dr. Anderson-Oeser that ALJ Rumler found unpersuasive. On 
August 27, 2009, Respondents filed a Motion to Add Termination of Benefits as an Issue 
for the September 15, 2009 hearing, premised on the opinions  of Dr. Anderson-Oeser 
that Claimant had reached MMI in 2004, as expressed in her April 28, 2009 deposition. 
In her deposition, Dr. Anderson-Oeser stated, as a result of her August 2008 examina-
tion of the Claimant: “…There was nothing new, so I did not see anything new to be 
treating that we hadn’t already treated in the past. A thorough workup had been done, in 
my opinion, so I felt, yes we were definitely at MMI. (Depo. Tr., p. 14).” When asked 
when the Claimant was at MMI, Dr. Anderson-Oeser stated: “In 2004.” 

 14. Respondents’ exhibit packet for the September 15 hearing contains mostly 
reports and records upon which ALJ Rumler based her decision. The exceptions are as 
follows: An order showing that Respondents were ordered on June 20, 2008, to pay for 
Claimant’s travel from Kosovo for an appointment with Dr. Anderson-Oeser; a report of 
Dr. Schwettmann that was issued on August 13, 2008; excerpts from a deposition with 
Dr. Anderson-Oeser, as opposed to the entire deposition transcript; and, Dr. Anderson-
Oeser’s  written answers to counsel for Respondents’ questions. This comprises the evi-
dence provided by Respondents for the September 15 hearing. 

 15. Claimant provided the complete deposition transcript of Dr. Anderson-
Oeser, which the ALJ has read and considered. Claimant also provided the decision of 
ALJ Rumler that was mailed on March 11, 2008, and the decision of ALJ Krumreich, 
which denied summary judgment in this matter on July 29, 2009. In addition, Claimant 
provided medical records from Dr. Habib in Kosovo where Claimant now resides and 
receives treatment. 



 16. Respondents deposed Dr. Anderson-Oeser on April 28, 2009. Dr. 
Anderson-Oeser testified that Claimant was at MMI in 2004 as follows:

   Q. And MMI as of the date of your exam?

   A. Actually, I think I thought she was at MMI even before   
  that.

   Q. Do you have –

   A. I’ve never really changed my opinion about her MMI   
   status  because even with the addition of the electrical   
   unit and Lyrica, I’ve not seen any dramatic changes in   
   her.

  (Depo. Tr., p. 14, line. 25 to p. 15, line 7)

   Q . When you say she ’s a t max imum med ica l    
   improvement, when in your opinion was she at     
  maximum medical improvement?

   A. In 2004.

  (Depo. Tr. p. 15, lines 20-23)

   Q. After everything we’ve discussed, can you state that   
   your opinion that she reached maximum medical    
  improvement in 2004 is anything more than a      
 disagreement with Dr. Schwettmann and how the ALJ     r u l e d 
at hearing?

   A. Well, it’s  my opinion and, yes, it is disagreeing with   
   what they said.
  
  (Depo. Tr. p. 45, lines 1-9)

   Q. He said based on additional reports. The fact of the   
   matter is  that you have simply never changed your    
  o p i n i o n t h a t s h e r e a c h e d m a x i m u m m e d i c a l      
 improvement in 2004, correct?

   A. Right, but that only solidified my opinion.

   Q. So you’ve never changed your opinion?

   A. Correct. Any more?



  (Depo. Tr. p. 51, lines 11-18)

 17. Dr. Anderson-Oeser first saw the Claimant on January 28, 2005. Although 
she maintained her opinion that Claimant was at MMI in 2004, Respondents’ counsel 
questioned her about what Claimant’s impairment rating would have been in 2008 when 
she saw her for an evaluation.

   Q. Do you have an opinion as to what her impairment   
   would  have been as of the time you saw her in     
   August of 2008?

   A. Actually, I would have had to calculate it, which I did   
   not do at that time.

   Q. So as we sit here you don’t have enough information   
   to give us a quantitative difference with what Dr.    
   Kalevik rated her?

   A. Correct. I would need to see her again.

  (Depo. Tr. p. 16, lines 16-25)

18. Claimant moved to Kosovo after ALJ Rumler reopened her claim. Re-
spondents filed a Motion to Compel Claimant’s attendance at a medical examination 
with ATP Dr. Anderson-Oeser. The Office of dministrative Courts  (OAC) entered an or-
der compelling the “evaluation by Dr. Anderson-Oeser, treating physician.” 

19. Respondents paid for Claimant to return to the United States and she at-
tended medical examinations with Dr. Anderson-Oeser and Rick Schwettmann, M.D., 
another ATP. Dr. Schwettmann examined the Claimant on August 12, 2008. He made 
medical recommendations. Dr. Anderson-Oeser examined the Claimant on August 13, 
2008. In a February 9, 2009 letter, Dr. Anderson-Oeser agreed with some of the treat-
ment suggested by Dr. Schwettmann’s but she also issued an opinion that the Claimant 
did not have CRPS and re-stated that the Claimant was at MMI. She also indicated that 
the Claimant had permanent impairment.

20. In the deposition of Dr. Anderson-Oeser on April 28, 2009, Respondents 
and sought clarification of her position on MMI. Dr. Anderson-Oeser testified that her 
opinion that the Claimant was at MMI was based, in part, on medical records, examina-
tion, testing and information generated after the claim was reopened. The record re-
flects that the Claimant also treated with Dr. Schwettman after her claim was reopened. 
Dr. Schwettmann sent the Claimant for an MRI (magnetic resonance imaging). Dr. 
Anderson-Oeser referenced Dr. Schwettmann’s records and the studies he performed. 
Dr. Anderson-Oeser stated that this study assisted her in forming her February 9, 2009 
conclusions. Thus, her opinion was based upon Dr. Schwettmann’s medical records  and 



opinions and her own August 13, 2008 examination of the Claimant. In her deposition, 
Dr. Anderson-Oeser testified that her February 9, 2009 conclusions  regarding MMI are 
based on new and different evidence than what was considered at the first hearing.

Q. After everything we’ve discussed, can you state that 
your  opinion that she reached maximum medical improve-
ment in 2004 is  anything more than a disagreement with Dr. 
Schwettmann and how the ALJ ruled at hearing?

A. Well, it is my opinion an, yes, it is  disagreeing with 
what  they said.

Dr. Anderson-Oeser was further examined on the issue of what forms the basis of her 
February 9, 2009 opinions. She stated:

Q. That disagreement is based upon additional evalua-
tions,  testing and further examination?

A. Correct.

   * * *
Q. I’m thinking. You considered everything that’s been 
since  MMI?

A. Yes.

Q. And since the judge reopened the case?

A. Yes, I’ve taken that into consideration.

21. The ALJ finds that Dr. Anderson-Oeser’s opinions are based on docu-
ments, information and medical examinations that occurred after the March 10, 2008 
Specific Findings of Fact, Conclusions of Law and Order of ALJ Rumler were rendered, 
even though Dr. Anderson-Oeser believes that the Claimant has been at MMI since the 
original permanent impairment rating was given by Dr. Kalevik in 2004. This is an opin-
ion purportedly based upon new testing and examinations  following the reopening by 
ALJ Rumler. This opinion would nullify the law of the case that Claimant was no longer 
at MMI AS OF March 10, 2008, and it implicitly reverse ALJ Rumler’s  legal determina-
tion of no longer at MMI, based on her finding of a worsening of condition. Logically, an 
MMI date after a worsening of condition and a reopening would have to follow, in time, 
the worsening of condition and without the benefit of time travel could not legally oper-
ate retroactively.
 

22. Dr. Anderson-Oeser indicated at her deposition that she has no reason not 
to reaffirm the original permanent impairment rating of 10% by Dr. Kalevik and his  MMI 
date of March 5, 2004. This  testimony reaffirms that Dr. Anderson-Oeser did not accept 



ALJ Rumler’s determination as a beginning premise but, moreover, sought to overrule 
this legal determination with her medical opinion.
 

23. The medical record reflects that the Claimant has had the thermogram, 
QSART testing, bone-scan, MRI and EMG, which were all negative. It is  Dr. Anderson-
Oeser’s  opinion that no additional testing is necessary or reasonable and that CRPS 
can be ruled out as a diagnosis. One of the reasons that the Claimant’s claim was re-
opened by ALJ Rumler was to obtain additional testing and evaluation of a claimed 
CRPS condition. It is Dr. Anderson-Oeser’s opinion that CRPS is not a valid diagnosis.
 

24. Dr. Anderson-Oeser is of the opinion that any future treatment would be 
for post-MMI medical maintenance benefits, if it, indeed, were related to the original 
admitted injury. Essentially, Dr. Anderson-Oeser believes that Claimant’s present com-
plaints are not related to the original work related injury, despite the law of the case.
 

25. Although there is no genuine issue of material fact over the content of Dr. 
Anderson-Oeser’s opinions, the legal effect of those opinions are disputed by Claimant 
and in doubt for the Respondents. Respondents believe that the legal effect of Dr 
Anderson-Oeser’s opinions entitles them to file a Final Admission of Liability, based on 
those opinions. The Claimant disputes the legal effect of Dr. Anderson-Oeser’s  opinions, 
implicitly because acceptance thereof would amount to a “doctor nullification” of the law 
of the case established by ALJ Rumler, i.e., that the Claimant was no longer at MMI. 
The parties’ contend that their respective rights and obligations under § 8-42-107, 
C.R.S. (2009), need to be determined. Because Respondents have not filed an FAL, the 
consequences of a proposed FAL are uncertain and/or contingent at this point. Never-
theless, by posturing the matter for a declaratory judgment, the Respondents make a 
good faith effort to secure guidance in advance, whether or not guidance will be forth-
coming.

 26. Claimant has failed to prove, by a preponderance of the evidence that Re-
spondents set the matter for hearing on the issue of a “declaratory judgment,” when it 
was not ripe for adjudication at the time of filing the request. As found, Respondents 
were making a good faith effort to secure guidance from the court before considering 
the filing of a final admission, based on Dr. Anderson-Oeser’s post-reopening opinion of 
MMI. Therefore, regardless of whether the ALJ would invoke the doctrine of abstention 
and decline to grant a declaratory judgment, Respondents acted in good faith in postur-
ing the matter for a “declaratory judgment,” and the issue was ripe as of September 15, 
2009.

DISCUSSION

Although Claimant does not use the phrase “lack of jurisdiction,” Claimant implic-
itly argues that the ALJ lacks jurisdiction to enter a “declaratory judgment” under Rule 
57, C.R.C.P., because the Rule states: (a) district or superior courts within their respec-
tive jurisdictions  shall have the power to declare rights, status and other legal relations 
whether or not relief is or could be claimed….” Office of Administrative Courts Proce-



dural Rules for Workers’ Compensation Hearings (OACRP), Rule 2.B states: “The Colo-
rado Rules of Civil Procedure apply to Workers’ Compensation hearings unless they are 
inconsistent (emphasis supplied) with these rules and the provisions of the Workers’ 
Compensation Act (the ‘Act’).” There is nothing inconsistent in the OACRP or the “Act” 
with Rule 57 declaratory judgment proceedings. In the face of silence of the Workers’ 
Compensation Act and the OACRP, there is a default to the Colorado Administrative 
Procedure Act (APA). § 24-4-105 (4), C.R.S. (2009), provides, in pertinent part, that an 
ALJ may “…take any other action authorized by agency rule consistent with this article 
or in accordance, to the extent practicable, with the procedure in the district courts 
(C.R.C.P.).” If the Claimant’s argument is  accepted, the only logical outcome would be 
that the Colorado Rules of Civil Procedure could not apply in administrative proceedings 
because these Rules are reserved for “district or superior courts,” as  mentioned in Rule 
57 (a). Indeed, if an agency so chose, it could make the Colorado Rules of Civil Proce-
dure applicable to agency proceedings, lock, stock and barrel.

§ 8-43-201, C.R.S. (2009) gives the OAC ALJs jurisdiction and authority to hear 
and decide all matters  arising under the Workers’ Compensation Act. Claimant has  of-
fered no argument as to why “declaratory judgment” procedures are not available in the 
workers’ compensation arena, other than making the bald statement that because Rule 
57 (a) mentions the district and superior courts, then, “only” the district or superior 
courts  can enter declaratory judgments. This  argument of construction embodies a logi-
cal fallacy of exclusion when an inference of exclusion is not warranted. The flyer that 
states that there are elephants  and tigers at the zoo does not exclude zebras and gi-
raffes at the zoo. By the same token, a statement in the Rule that district and superior 
courts  may enter “declaratory judgments” does not exclude administrative agencies 
from doing so. There is nothing in Rule 57 that implicates the inherent powers of courts 
of general jurisdiction and vitiates a statutory or rule incorporation of the C.R.C.P.

Nonetheless, it would be ill advised for an ALJ of the OAC to enter a declaratory 
judgment on a matter that Respondents  may be legally entitled to do in the first place, 
regardless of how well, or how ill-advised doing so might be. It is  not the proper role of 
the Office of Administrative Courts (OAC) to place an imprimatur on proposed claims 
management actions of an insurance carrier, i.e., the filing of a final admission on the 
basis of an authorized treating physician’s opinion. This type of premature intervention, 
on the Respondent’s supplication that it fears a bad faith lawsuit, would be inimical to 
the self-executing workers’ compensation system designed by the General Assembly, 
with litigation by exception when an actual dispute arises. Only the insurance carrier 
would know at this  point whether it will act in good faith or bad faith, if it filed a final ad-
mission, the effect of which would nullify the law of the case previously established by 
ALJ Rumler in her March 10, 2008 decision. Insurance companies are adults and they 
are usually prepared to act, unlike those who run from the bulls  through the streets  of 
Pamplona, without an official blessing; and, they are prepared to take responsibility for 
their actions. The OAC is primarily in the business of resolving disputes, the facts of 
which arose in the past. In the present case, the Respondents  have choices that should 
be made according to their best judgment, not according to the ALJ’s speculative guid-
ance.



 In their reply brief, Respondents  argue that ALJ Rumler’s decision is not a “final 
judgment,” and, therefore, the doctrine of issue preclusion is inapplicable. In reopening 
the case, however, ALJ Rumler established the “law of the case,” i.e., that Claimant was 
no longer at MMI, was entitled to TTD benefits, and that the degree of permanent im-
pairment after reopening remained to be determined at a future time, not retrospectively 
by a former physician who reiterated her previous opinion. Insofar as ALJ Rumler or-
dered renewed TTD benefits, this  portion of her reopening order was  a “final judgment.” 
After the reopening, a subsequent ALJ should not nullify the reopening ALJ’s estab-
lished law of the case. A reopening creates a new and superseding “ballgame.” See An-
derson v. Longmont Toyota, Inc., 102 P.3d 323 (Colo. 2004). The original degree of 
permanent impairment is  inoperative for post-reopened purposes. The previous MMI 
date is also inoperative. As found, Dr. Anderson-Oeser re-examined the Claimant after 
ALJ Rumler reopened the case. Claimant’s answer brief conveys the impression that Dr. 
Anderson-Oeser had not re-examined the Claimant after the re-opening. Such an over-
sight in the answer brief is harmless to a resolution of the issue at hand. Dr. Anderson-
Oeser’s  latest opinion, which re-affirms her 2004 opinion, implicates  her credibility and 
the weight to be accorded her opinions after her subsequent examination. The reopen-
ing statute [§ 8-43-303, C.R.S. (2009)] authorizes the reopening of the award and, by 
implication, all issues thereafter, including TTD and the degree of permanent impair-
ment, are on the table again. Implicit in the reopening is  a determination that the Claim-
ant is no longer at MMI. To argue, as argued in the reply brief, that MMI can then be ret-
roactive to a time before the reopening creates  a logical conundrum that cannot stand 
up under close scrutiny. See Burke v. Industrial Claim Appeals Office, 905 P.2d 1 (Colo. 
App. 1994); Clarke v. Avalanche Industries, Inc., W.C. No. 4-471-863 [Industrial Claim 
Appeals Office (ICAO), March 28, 2006]. 

The doctrine of the “law of the case” is a discretionary doctrine which directs that 
prior relevant rulings  made in the same case generally be followed. Verzuh v. Rouse, 
660 P.2d 1301 (Colo. App. 1982). The doctrine, however applies  only to decisions of 
law. Mining Equipment, Inc. v. Leadville Corp., 865 P.2d 81 (Colo. App. 1993). As found, 
ALJ Rumler’s determination that Claimant was “no longer at MMI,” was a legal deter-
mination that established the law of the case.

Based on the facts found, the Claimant’s argument concerning issue preclusion 
is  without merit because the issues are not postured identically, after the reopening as 
they were at the time the March 10, 2004 Final Admission of Liability was filed. There 
are new facts, post-reopening, which defeat an application of the doctrine of “issue pre-
clusion.” The ingredients  of the doctrine of “issue preclusion” are: (1) the issue sought to 
be precluded is  identical to an issue actually determined in the prior proceeding; (2) the 
party against whom estoppel is asserted has been a party to or is in privity with a party 
to a prior proceeding; (3) there is  a final judgment on the merits in the prior proceeding; 
and (4) the party against whom the doctrine is asserted had a full and fair opportunity to 
litigate the issue in the prior proceeding. All of these elements are necessary to apply 
the doctrine of “issue preclusion.” SeeSunny Acres Villa, Inc. v. Cooper, 25 P.3d 44 
(2001); Feeley v. Industrial Claim Appeals Office, 195 P.3d 1154 (2008). If the doctrine 



of issue preclusion or “law of the case” should apply as Claimant argues it should, then, 
a workers’ compensation case could never be reopened because litigating the issue of 
permanent impairment and MMI would be precluded if previously determined before a 
reopening. This cannot be because a reopening creates a new ballgame where subse-
quent MMI and permanent impairment are yet to be determined.    
           It would be 
self-contradictory to determine that Respondents request for a declaratory judgment is 
not ripe because a dispute concerning the matters underlying the request for a declara-
tion of rights and obligations has not yet arisen. Such an argument would amount to 
thinly disguised sophistry. Asking for a hearing on permanent impairment before a de-
termination of MMI would not be ripe. Asking for a determination of permanency while a 
Division Independent Medical Examination (DIME) is pending would not be ripe.

Lastly, ALJ Ted Krumreich denied Respondents “Motion for Summary Judgment” 
on the identical issue postured for a “declaratory judgment” herein, i.e., granting Re-
spondents leave to file a Final Admission of Liability (FAL), based on Dr. Anderson-
Oeser’s  re-affirmation of her previous rating and MMI determination after re-examining 
the Claimant subsequent to ALJ Rumler’s reopening of Claimant’s claim. ALJ Krumreich 
withheld adjudication on a contingent future matter, i.e., the potential consequences of 
Respondents filing a FAL based on Dr. Anderson-Oeser’s subsequent opinions. 

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

 a. A reopening under the provisions of § 8-43-303, C.R.S. (2009), creates a 
new situation whereby there could be a new MMI date and a new degree of permanent 
impairment. The pre-reopened case is superseded by the reopening. See Anderson v. 
Longmont Toyota, Inc., supra. As found, Dr. Anderson-Oeser re-examined the Claimant 
after the re-opening and rendered an opinion that her original opinion on MMI and de-
gree of permanent impairment was the same as her former opinion. The reopening 
statute authorizes the reopening of the award and, by implication, all issues thereafter 
including MMI, TTD and degree of permanent impairment. See Burke v. Industrial Claim 
Appeals Office, 905 P.2d 1 (Colo. App. 1994); Clarke v. Avalanche Industries, Inc., W.C. 
No. 4-471-863 [Industrial Claim Appeals Office (ICAO), March 28, 2006]. As found, im-
plicit in the reopening is the determination that the Claimant is no longer at MMI. To pos-
tulate that MMI can pre-date the reopening, although based on a new examination by a 
former ATP who reiterates the “same old, same old” opinion of MMI in 2004, would cre-
ate a logical conundrum that makes no sense.
 

b. § 8-43-201, C.R.S. (2009) gives AJs from the Office of Administrative 
Courts jurisdiction and authority to hear and decide all matters arising under the Work-
ers’ Compensation Act. An ALJ of the Office of Administrative Courts is not precluded 
from entering a declaratory judgment under the provisions of Rule 57, C.R.C.P, by virtue 



of § 8-43-201, C.R.S. (2009), OACRP, Rule 2, and § 24-4-105 (4), C.R.S. (2009). Nev-
ertheless, the LJ determines that it would be ill advised to grant Respondents a declara-
tory judgment under the specific circumstances of this case.

c. Ordinarily, an insurance carrier cannot do an end-run around the law of 
the case, to wit, an ALJ’s legal determination that a claimant is no longer at MMI and a 
resulting reopening. Where a former ATP can reaffirm a previous opinion that would, for 
all practical purposes, nullify and render meaningless the ALJ decision that the claimant 
is no longer at MMI, would render the ALJ decision-making process an exercise in futil-
ity. See Lockhart v. Tetra Technologies, W.C. 4-725-760, (Industrial Claim Appeals Of-
fice, May 21, 2009). The doctrine of the “law of the case” is a discretionary doctrine that 
directs that prior relevant rulings made in the same case generally be followed. Verzuh 
v. Rouse, 660 P.2d 1301 (Colo. App. 1982). The doctrine, however applies only to deci-
sions of law. Mining Equipment, Inc. v. Leadville Corp., 865 P.2d 81 (Colo. App. 1993). 
As found, ALJ Rumler’s determination that Claimant was “no longer at MMI,” was a 
legal determination that established the law of the case.
 

d. As found, it would be imprudent to enter a declaratory judgment under the 
particular circumstances of this case. Adjudication should be withheld for uncertain or 
future contingent matters that suppose a speculative event that may never occur. 
Olivas-Soto v. Industrial Claim Appeals Office, 143 P.3d 1178 (Colo. App. 2006). To de-
clare that Respondents may file a Final Admission of Liability herein, based on Dr. 
Anderson-Oeser’s latest opinion (which is ultimately the same as her previous 2004 
opinion) would unduly interfere with the internal management decisions of the insurance 
carrier, encourage litigation of hypothetical issues and set the Office of Administrative 
Courts up as a consultant for insurance company approaches to the handling of work-
ers’ compensation claims. See Heron v. City and County of Denver, 159 Colo. 314, 411 
P.2d 314 (1966) [courts should not be converted into “legal aid bureaus” to answer 
questions that have not yet arisen and which may never arise]. Such a declaratory 
judgment would undermine the self-executing nature of the Colorado workers’ compen-
sation system. 

 e. § 8-43-211 (2) (d), C.R.S. (2009), provides  that if a persons requests a 
hearing on issues that are not ripe for adjudication at the time such request is made, 
such person shall be assessed reasonable attorney fees and costs  of the opposing 
party in preparing for such hearing. Based on the above findings of fact, the ALJ con-
cludes that Respondents postured a reasonably debatable controversy, and they sought 
a declaratory judgment in good faith. For these reasons, the issue of declaratory judg-
ment was ripe at the time the hearing thereon was requested and it was ripe at the time 
of the hearing. Therefore, Claimant is not entitled to attorney fees or costs.
 

ORDER

IT IS, THEREFORE, ORDERED THAT:



 A. Respondents’ Motion for a Declaratory Judgment is hereby denied and 
dismissed.
 

B. Claimant’s request for attorney fees and costs is hereby denied and dis-
missed.

C. Any and all issues not determined herein are reserved for future decision.

DATED this 5 day of October 2009.
EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-789-662

ISSUES

The issues endorsed for hearing include: compensability; average weekly wage; 
medical benefits; change of physician; and insurance coverage. At the outset of the 
hearing, the parties entered into the following stipulations before this Administrative Law 
Judge.

STIPULATIONS

1. The parties stipulate and agree that Liberty Mutual is the responsible carrier in 
this matter and agrees to file a General Admission of Liability for the injuries sustained 
by claimant on March 12, 2009.

2. The parties stipulate and agree that Pinnacol Assurance is not the responsible 
carrier in this matter and therefore stipulate and agree that Pinnacol Assurance shall be 
dismissed, with prejudice, from this workers’ compensation matter.

3. The parties stipulate and agree that the proper captioning in this matter shall be 
_, claimant, v. _ as respondent-employers and Liberty Mutual as respondent-insurer.

4. The parties stipulate and agree that claimant’s average weekly wage is $441.08.

5. The parties stipulate and agree that the General Admission of Liability shall admit 
for temporary total disability benefits commencing March 26, 2009 and continuing until 
terminated by statute, rule of procedure, or order. 

6. The parties stipulate and agree that Dr. Frank Polonco is an authorized treating 
provider in this matter.



7. The parties stipulate and agree that as of September 30, 2009 claimant’s primary 
authorized treating provider shall be changed to Dr. George Schwender or, if Dr. 
Schwender declines to treat the claimant, the primary authorized treating provider shall 
be Dr. Kenneth Finn.

ORDER
 Based upon the preceding stipulations, the ALJ enters the following Order:
 
1.  The parties’ stipulations are accepted by this court.

2. Pinnacol Assurance is hereby dismissed, with prejudice, from this matter.

3. All further pleadings shall reflect the amended captioning of this claim.

4. All matters not specifically addressed by the stipulations of the parties are re-
served for future determination.

All matters not determined herein are reserved for future determination.

DATED: October 5, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-765-974

ISSUES

The combined workers’ compensation claims, which were consolidated for hear-
ing, raised the issues of compensability, temporary total disability benefits, average 
weekly wage (stipulated at hearing) and penalties  for failure to admit or deny a lost time 
claim. Respondents raised the defenses of compensability for lost time, the statute of 
limitations, laches, offsets, and Claimant’s responsibility for termination of employment.

FINDINGS OF FACT

1. Claimant worked as  a service technician for Employer. He used an Em-
ployer van to travel to various locations to install equipment for both commercial and 
residential accounts. 

2. Claimant filed a claim for workers’ compensation benefits  in 2008, claiming 
a low back injury on August 18, 2002. Respondents had treated the low back injury as a 
“medical only” claim for six years. Claimant had been referred for treatment and subse-
quently released to return to work as a service technician.



3. It was Claimant’s position at hearing that there was only one actual low 
back injury and that occurred on August 18, 2002. Although Respondents  and the 
authorized medical care providers may have referenced other subsequent injury dates, 
it is Claimant’s position that there were no subsequent significant injuries.

4. 4-765-974 (D.O.I. 8/18/02):

a. Claimant sustained a compensable injury on August 18, 2002. He was adjusting 
a ladder leaning against a pole when he felt a sharp pain in his back. Claimant filed a 
claim for workers’ compensation on July 24, 2008. Insurer filed a Notice of Contest on 
September 17, 2008.
b. Claimant was treated at Concentra for this injury. He was placed at maximum 
medical improvement (MMI) on September 9, 2002. Claimant had not missed any time 
from work when he was placed at MMI. 
c. Claimant experienced severe low back pain on October 23, 2002. Dr. Bahhage 
recorded a history that Claimant had “low back pain for one month” and that Claimant 
“does not recall injury or fall prior to start of pain.” This is approximately the same time 
that Claimant had an interview with the adjuster and stated that the claim was not re-
lated to his incident in August 2002.
d. Respondents admit that the Claimant had a “medical only” incident in August 
2002. There was a referral to Concentra as the treating facility and Claimant was 
treated and released to return to work. Claimant was also treated by a chiropractor in 
November 2002. Claimant told the chiropractor that his condition was related to the 
August 18, 2002, compensable injury.
e. Claimant, from October 29, 2002, through November 14, 2002, was not allowed 
to go into the field as a service technician, but was required to come in and do alterna-
tive light work, such as shredding paper. Claimant had admitted difficulties remembering 
specific conversations with the adjuster, the dates and times he lost from work and the 
physicians he saw and when he saw them. Claimant testified that even when he was 
injured or sick, he was required to come into work. He testified that when he could not 
even sit or stand, he was still required to come in for his work from 8:00 a.m. until 4:00 
p.m., even when he had to lay on the floor from the pain. He also testified that his su-
pervisor found things for him to do, such as shredding paper, when he came in for light 
duty. Claimant was just not allowed to go into “the field” and perform regular duties. He 
further testified that the lost time reflected in the short-term disability form may have 
been from when he was sick and not related to any of his industrial injuries. Claimant 
confirmed the fact that even when he was “injured or sick,” he was paid his full salary. 
Claimant’s testimony on missing more than three days or three shifts from is not clear. 
Claimant’s testimony is not persuasive on this issue.
f. Medical records show a release to restricted or full duty on numerous occasions 
and do not reflect any periods of time when Claimant was incapable of working.

g. Claimant and the adjuster had a conversation about whether his condition 
in October and November 2002 was related to the August 18, 2002, accident. The rea-
sonable inference from the claims notes was that the adjuster was not informed that 
there was  “any other claim.” This is  combined with Claimant’s own testimony at hearing 



that even when he was injured or sick, he was  required to come into work, even when 
he could not sit or stand. Claimant’s allegation that he lost more than three shifts or 
three days from work is unsubstantiated. 

  5. 4-781-396 (D.O.I. 1/10/06):

 a.  Claimant got down from a company truck on January 10, 2006, and felt 
pain his low back, mid-back, neck, and hip. 

 b. Claimant was placed at MMI on April 5, 2006. A Final Admission was filed 
on April 12. 2006. 

 c. Claimant does not request any benefits in this claim at this time.  6.  4-740-
418 (D.O.I. 10/26/07):

a. On October 26, 2007, Claimant was  walking towards  a customer’s home 
and felt pain in his lower back. Jeremiah J. Cogan, M.D., examined Claimant on Octo-
ber 29, 2007. Dr. Cogan stated that Claimant was suffering from “lumbar pain without 
radiculopathy/strain.” Dr. Cogan prescribed physical therapy and restricted Claimant 
from lifting, pushing, or pulling more than fifteen pounds or bending more than five times 
per hour. Claimant was  instructed to follow up in two or three weeks. MMI was antici-
pated in four to six weeks. There is no record that Claimant followed up. Claimant suf-
fered an aggravation to his previous condition on October 26, 2007.

 b. Claimant’s employment was terminated by Employer in March 2008. 
Maley had been Claimant’s supervisor for a period of three months prior to the termina-
tion. He was aware of no restrictions on Claimant and testified that Claimant was not 
restricted from any portion of his  regular duties to his knowledge. Claimant had a ladder 
on his truck and was servicing both residences and apartments.

 c. Claimant testified that he was not responsible for termination of his em-
ployment and that his supervisors were aware of his restrictions. Maley testified that 
Claimant was terminated for violating Employer’s  policy and deviating from his assigned 
routes. 

 d. Maley testified that he was briefed by Claimant’s former supervisor and 
was never advised of any restrictions  on Claimant’s employment during his last three 
months of employment under Maley’s supervision. Maley credibly testified that Claimant 
was assigned the normal duties  of a service technician, without any restrictions. Maley 
had worked as a service technician and was aware of the requirements for the service 
technician position that Claimant held.

CONCLUSIONS OF LAW

1. An injured worker bears the burden to prove by a preponderance of the 
evidence that he sustained an injury arising out of the course and scope of employment 



for which indemnity benefits are payable. City of Boulder v. Streeb, 706 P.2d 786, 789 
(Colo. 1985); Colo. Rev. Stat. §8-41-301 (2009). A preponderance of the evidence stan-
dard is met when the “existence of a fact is  more probable than its non-existence.” In-
dustrial Comm’n v. Jones, 688 P.2d 1116, 1119 (Colo. 1984). Respondents  have admit-
ted compensability; it is indemnity benefits that are contested.

2. Respondents are required to send an Employer’s First Report of Injury to 
the Division of Workers’ Compensation when notified of a compensable lost time injury. 
Section 8-43-101(1), C.R.S. Injuries that result in fewer than three lost days or that re-
sult in no permanent physical impairment must be reported by the Employer’s  First Re-
port of Injury only to the insurer. Section 8-43-101(2), C.R.S. In this  case, a First Report 
of Injury was completed but not filed with the Division. 

3. A Claimant also has the burden of proof to prove the employer had suffi-
cient knowledge of a compensable lost time injury to trigger reporting duties. See, City 
and County of Denver v. ICAO, 58 P.3d 1162 (Colo.App. 2002). It is a question of fact 
whether the employer was placed on notice of lost time sufficient to trigger the reporting 
requirement. Wallace v. Stone Gate Homes, W.C. No. 650-504 (ICAO, April 18, 2006) 
and Doughty v. PVH, W.C. No. 4-488-749 (ICAO, January 12, 2003).

4. Claimant has not established by a preponderance of the conflicting evi-
dence that Respondents were presented with notice of a lost time injury. If Claimant was 
required to come into work and paid full salary, even when he was injured or “sick” as 
his testimony suggests, then he did not lose three days from work in October and No-
vember 2002. Claimant has not met his burden of proof.

5. Claimant has not established that he missed three days from work. There 
is  no requirement for Respondents to file the First Report of Accident with the Division of 
Workers’ Compensation. 

6. Claimant has proven, and Respondents do not contest, that he had an ac-
cident at work on August 18, 2002. However, Claimant has failed to meet his burden of 
proof that he communicated that he was losing time from work to his employer and has 
failed to establish that he lost any time from work. 

7. Respondents paid for necessary and reasonable medical care through 
Concentra for treatment of Claimant’s  back complaints. The medical records  produced 
at hearing show a release to restricted or full duty on numerous occasions and do not 
reflect any periods of time when Claimant was incapable of working.

8. Claimant has the burden of proof to establish the right to a penalty. Long v. 
DBF, LLC., W.C. No. 4-264-006 (ICAO, June 5, 1997). Assessment of a penalty for al-
leged untimely admission or denial is permitted only when a claimant is successful in 
the claim for indemnity benefits. Success in the context of the penalty is an award of in-
demnity benefits. Racon Const. Co. v. ICAO, 775 P.2d 61 (Colo.App. 1991). An award or 
admission of medical benefits is not a sufficient penalty trigger.



9. There is also no persuasive evidence that Claimant was disabled at the 
time his employment was terminated in March 2008. Claimant admitted that he was 
working full time. Although he claims  that he was under restrictions, his supervisor 
credibly testified that he was working full duty without any known restrictions and would 
have continued to work but for his termination. Maley’s testimony was credible and per-
suasive. Claimant has failed to meet his  burden of proof that he was disabled at the 
time he was terminated.

10. In W.C. 4-765-974, Claimant has failed to establish by a preponderance of 
the evidence that he sustained any temporary total or temporary partial disability as a 
result of this compensable injury. With regard to the penalty alleged in W.C. 4-765-974, 
the compensable claim did not result in any lost time and it has not been shown that 
there was any impairment. Respondents were not required to report the injury to the Di-
vision. Section 8-43-101(1), C.R.S. 

11. With regard to W.C. 4-740-418 (D.O.I 10/26/07), Claimant has established 
that he sustained an aggravation of his pre-existing condition. Insurer is liable for medi-
cal benefits. Section 8-42-101(1), C.R.S. 

12. Claimant was not a “temporarily disabled worker” when his employment 
was terminated in March 2008. Therefore, Section 8-42-103(g), C.R.S., does not apply. 
The issue of responsibility for termination is not reached. Claimant’s compensable injury 
did not contribute to some degree to the wage loss  after termination. See PDM Molding 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). Claimant is not entitled to temporary dis-
ability benefits commencing when he was terminated in March 2008.

ORDER

 It is therefore ordered that:

 1. Claimant’s request for temporary disability benefits is denied.

 2. Claimant’s request for penalties is denied. 

 3. Insurer is liable for authorized medical care from Dr. Cogan for the Octo-
ber 26, 2007, aggravation.

 4. All matters not determined herein are reserved for future determination.

DATED: October 5, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS



STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-722-053

ISSUES

The issue for determination in W.C. 4-672-379 is permanent partial disability 
benefits (schedule or whole person). 

The issues for determination in W.C. 4-722-053 are compensability, medical 
benefits, average weekly wage, and temporary total disability benefits

FINDINGS OF FACT

1. Claimant sustained a compensable injury as a result of a fall on April 21, 2005. 
He suffered multiple contusions and abrasions. He had left shoulder and knee pain that 
was treated conservatively. 
2. Robert R. Maisel, M.D., an authorized treating physician, placed Claimant at 
maximum medical improvement (MMI) on December 12, 2005. He noted that Claimant 
had residual pain in his foot, knee, and shoulder. Dr. Maisel restrictions included limita-
tions on lifting overhead and no shoulder activities that include the use of his left arm. 
Using the revised third edition of the "American Medical Association Guides to the 
Evaluation of Permanent Impairment", he rated Claimant impairment at twelve percent 
of the knee and six percent of the upper extremity. Dr. Maisel converted the six percent 
upper extremity rating to four percent of the whole person. 
3. Gareth Shemesh, M.D., performed the Division independent medical examination 
(DIME) on June 12, 2006. He noted that Claimant had suffered a twisting injury to his 
left shoulder. Dr. Shemesh noted that Claimant reported symptoms primarily involving 
his left shoulder and right knee. He noted that the left shoulder pain was located primar-
ily along the superior and anterior aspect. Claimant reported continued stiffness in his 
left shoulder and difficulty lifting his arm. Some pain radiated into the left posterior girdle 
musculature and along he left side of his neck. Claimant had full range of motion of the 
cervical spine. Mild tenderness was noted along the trapezius muscle on the left extend-
ing into the inferior aspect of the lateral cervical spine on the left. Dr. Shemesh found a 
range of motion deficit of the left shoulder. In his assessment he noted persistent left 
shoulder pain and stiffness. He recommended that Claimant avoid repetitive overhead 
use of the left upper extremity. He rated Claimant’s impairment at nine percent of the left 
upper extremity, which he converted to five percent of the whole person. He also rated 
Claimant with an impairment of seven percent of the lower extremity. 
4. The situs of Claimant’s function impairment is to the knee and to the shoulder. 
His upper extremity impairment is not limited to the arm at the shoulder. Rather, the im-
pairment is to the shoulder itself, including the superior and anterior aspect of the 
shoulder, the left posterior girdle musculature, the trapezius, and along the left side of 
the neck. 
5. On April 25, 2007, Claimant stood up after working on a utility box for Employer. 
He testified that as he got up, his knee gave out, and he fell sustaining an injury. He tes-
tified that this occurred on a surface of broken shale, but that he did not slip or trip on 



the shale. He testified that his knee had given out from time to time since the April 2005 
injury. 
6.  An MRI of the right knee on July 6, 2005 showed intact ligamentous structures 
and no evidence of a meniscal tear. An MRI taken five days after the fall on April 30, 
2007, showed no evidence of internal derangement. The 2007 MRI showed improve-
ment from the previous MRI. 
7. In his report and in his deposition testimony, Dr. Olsen stated that it was not 
medically probable or possible that Claimant’s right knee gave out on April 25, 2007. 
The opinion of Dr. Olsen is credible and persuasive. 

CONCLUSIONS OF LAW

1. Section 8-42-107(1), C.R.S. provides that a claimant is limited to an award of 
permanent partial disability benefits based on an extremity rating if the claimant's injury 
is described in the schedule set forth in Section 8-42-107(2), C.R.S. See Strauch v. PSL 
Swedish Health Care System, 917 P.2d 366 (Colo.App. 1996). Conversely, if a claimant 
has sustained an injury not enumerated on the schedule, the claimant is entitled to 
benefits based upon a whole person impairment rating under Section 8-42-107(8), 
C.R.S. Mountain City Meat v. Oqueda, 919 P.2d 246 (Colo. 1996). For purposes of Sec-
tion 8-42-107(1), the term "injury" does not refer to the site of the injury or to the site of 
any ensuing surgery or treatment. Rather, the term refers to the part of the body that 
has been functionally impaired or disabled as a result of the injury. Strauch v. PSL 
Swedish Health Care System, supra. There is no requirement that functional impairment 
for these purposes take any particular form. Pain and discomfort that interferes with a 
claimant's ability to use a portion of the body may be considered "impairment" for pur-
poses of assigning a whole person impairment rating. Under Section 8-42-107(2)(a), 
C.R.S., the partial "loss of an arm at the shoulder" is a scheduled disability. Depending 
upon the facts of a particular claim, damage to the "shoulder" may or may not reflect 
functional impairment enumerated on the schedule of benefits. Walker v. Jim Fuoco Mo-
tor Co., 942 P.2d 1390 (Colo.App. 1997). The disputed issue to be resolved is whether 
Claimant sustained functional impairment not enumerated on the schedule of benefits. 
See Aligaze v. Colorado Cab Co., W.C. 4-705-940 (ICAO, April 29, 2009).
2. Claimant has established by a preponderance of the evidence that the part of the 
body functionally impaired or disabled as a result of the April 2005 compensable injury 
is the shoulder. The injury is not to the “arm at the shoulder” as is enumerated on the 
schedule of benefits. Section 8-42-107(2)(a), C.R.S. The injury to Claimant’s upper ex-
tremity is properly compensated as a whole person impairment pursuant to Sections 8-
42-107(8)(c) and (d), C.R.S. 
3. In W.C. No. 4-672-379, Insurer shall pay Claimant permanent partial disability 
benefits based on an impairment of five percent of the whole person and seven percent 
of the lower extremity. Insurer may credit any previous payments of permanent partial 
disability benefits. Insurer shall pay interest at the rate of eight percent of any benefits 
not paid when due. Section 8-43-410, C.R.S. 
4. In order to establish that an injury is compensable, a claimant must prove that the 
injury "arose out of" his employment. Sections 8-41-301(1)(b) & (c), C.R.S. An injury 
arises out of employment if it is sufficiently related to the conditions and circumstances 
under which the employee generally performs his job functions such that the activity 



may reasonably be characterized as an incident of the employment. Price v. Industrial 
Claim Appeals Office, 919 P.2d 207 (Colo. 1996). The question of whether a claimant 
met his burden to prove a compensable injury is one of fact. Wal-Mart Stores, Inc. v. In-
dustrial Claim Appeals Office, 989 P.2d 251 (Colo.App. 1999). However, there is no pre-
sumption that a fall at work is compensable. An unexplained fall at the workplace has 
been determined not to be compensable. See Rice v. Dayton Hudson Corporation W. C. 
No. 4-386-678 (July 29, 1999) (claimant's unexplained fall was not compensable be-
cause it could not be associated with the circumstances of the claimant's employment 
nor any preexisting idiopathic condition) See also, Finn v. Industrial Commission, 165 
Colo. 106, 437 P.2d 542 (1968). The resolution of this issue is one of fact based on an 
examination of the totality of the circumstances. Lori's Family Dining, Inc. v. Industrial 
Claim Appeals Office, 907 P.2d 715 (Colo.App. 1995). See Aguilar v. Checks Unlimited, 
W.C. 4-761-110 (ICAO, April 30, 2009). 
5. Claimant was injured at work on April 25, 2007. Claimant did not slip or trip on 
the loose shale. Claimant testified that his knee gave out. However, the opinion of Dr. 
Olsen that it is not medically probable that Claimant’s knee gave out is credible and 
persuasive. Claimant has failed to establish by a preponderance of the evidence that his  
knee gave out on April 25, 2007, resulting in the fall and injuries. 
6. Claimant has failed to establish by a preponderance of the evidence that his inju-
ries on April 25, 2007, where the natural result of his previous compensable injury. 
7. Claimant has failed to establish by a preponderance of the evidence that he sus-
tained a compensable injury on April 25, 2007. W.C. 4-722-053 is not compensable. 
8. Claimant request for medical benefits and disability benefits following the April 
25, 2007, fall is denied. 

ORDER

 It is therefore ordered that:

1. In W.C. No. 4-672-379, Insurer shall pay Claimant permanent partial disability 
benefits based on an impairment of five percent of the whole person and seven percent 
of the lower extremity. Insurer may credit any previous payments of permanent partial 
disability benefits. Insurer shall pay interest at the rate of eight percent of any benefits 
not paid when due. 
2. W.C. 4-722-053 is denied and dismissed. 
3. Claimant’s request for medical benefits and disability benefits for the fall in April 
2005 is denied. 

DATED: October 5, 2009

Bruce C. Friend, Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-734-252

ISSUES



 
The sole issue for determination is Claimant’s average weekly wage (AWW).

FINDINGS OF FACT

 After consideration of the evidence, including the submissions  of the parties  and 
the testimony at hearing, the ALJ enters the following Findings of Fact:

1. Claimant sustained an admitted injury during the course and scope of her em-
ployment on September 1, 2007. At the time of her injury, Claimant had been employed 
by the Employer since 1990. 

2. On October 5, 2007, Respondents filed a General Admission of Liability admitting 
to an AWW of $642.29. This amount was based on an October 4, 2007, letter from Jud-
son Haims, the accounting manager for the Employer, stating Claimant’s wages from 
August 31, 2006, to August 31, 2007, were $33,582.56.

3. Subsequently a second statement from Mr. Haims was received on October 16, 
2007, reflecting a full year of wages from August 31, 2006, to August 31, 2007, as 
$40,725.56. 

4. On October 23, 2007 a new General Admission of Liability was filed reflecting an 
AWW of $778.90 based on Mr. Haims’ October 16, 2007, report.

5. Claimant testified at hearing her wages were based both on an hourly salary and 
on commissions received due to sales of fur items. This salary breakdown is consistent 
with the information Mr. Haims provided on October 16, 2007, reflecting regular pay, 
overtime, and commissions. 

6. Elizabeth Oge, the adjuster presently assigned to the claim, testified that she, 
and other adjusters, regularly rely on wage statement information received from the 
employer in admitting AWW. Kathleen Densen, owner of the Employer, testified she had 
no reason to believe the calculations provided by Mr. Haims were incorrect as he is re-
sponsible for payroll and bookkeeping for the business.

7. Claimant alleged at hearing that the figure provided by Mr. Haims in the October 
16, 2007, report is incorrect. However, in support of this argument Claimant failed to 
provide the wage records for the total period in issue, submitting into evidence her pay-
checks from December 29, 2006 through April 30, 2008. At hearing, claimant specifically 
declined to submit any additional wage records in support of her arguments. 

8. Absent proof to the contrary, given the testimony of Mr. Densen, the ALJ finds the 
figures provided by Mr. Haims are presumed correct representations of the wages 
earned by Claimant between August 31, 2006 and August 31, 2007, the full year prior to 
Claimant’s admitted injury. 



9. Claimant argues that her AWW should be calculated based on earnings from 
January 1, 2007 to August 31, 2007, and that her wages should include amounts re-
ceived during a period of unemployment from approximately mid April 2008 to early July 
2008. Alternatively, Claimant argues that only the period of July 2, 2007, through Sep-
tember 1, 2007, should be utilized in calculation of the AWW.

10. The ALJ find that a full year of wages prior to the injury is a better representation 
of Claimant’s earnings than more limited periods of employment. Also, it is found that 
unemployment benefits are not included for purposes of calculating the AWW. 

11. Claimant also argues that the value of the Employer’s payment of supplemental 
health insurance coverage of $140.00 per month, or $32.30 per week, should be in-
cluded in the AWW. 

12. At hearing, Claimant also raised an argument that the value of a one time trip 
taken to Montreal should be included as a “fringe benefit” in the calculation of her AWW. 
Claimant testified that the trip was a yearly event for the Employer, but she had only ac-
companied the Employer on one occasion. The trip involved viewing merchandise at a 
fur show. Claimant learned information about the merchandise that assisted her in sales  
in her position for the Employer. All Claimant’s expenses were covered by the Employer 
for the trip.

13. Respondents’ arguments are persuasive and accepted in reaching the determi-
nation that the admitted AWW of $778.90 is correctly calculated. This AWW is based on 
the wage statement submitted by Mr. Haims for a full year of work because it constitutes 
a fair and correct means of calculating the AWW under the Workers’ Compensation Act. 

14. This ALJ rejects Claimant’s request to include unemployment benefits in the 
AWW calculation and rejects Claimant’s assertion that the trip to Montreal constitutes a 
fringe benefit that should be included in the calculation of AWW. The trip to Montreal oc-
curred in May 2007, a time when Claimant filed for unemployment benefits. Ms. Densen 
credibly testified that at the time of the trip to Montreal Claimant was on a “work-
attached” layoff from the Employer. Therefore, it is found that at the time the Montreal 
trip occurred Claimant was not acting as an employee of the Employer. Claimant was 
not “on the clock” during the trip to Montreal. She was not paid any wages during the 
trip.

15. This ALJ accepts Claimant’s arguments that the Employer’s contribution to the 
supplemental Medicare policy of $32.30 per week should be included in Claimant’s 
AWW.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ draws the following conclu-
sions of law:



1. AWW is the money rate at which services rendered are recompensed un-
der the contract of hire "at the time of the injury." Section 8-40-201(19)(a). Section 8-40-
201(19)(b) provides that the term "wages" shall include the reasonable value of board, 
rent, housing, and lodging received from the employer, the reasonable value of which 
shall be fixed and determined from the facts in each particular case. Section 8-42-
102(2)(d), C.R.S., sets forth the method for calculating the AWW. The overall purpose of 
the statutory scheme is to calculate "a fair approximation of the claimant's wage loss 
and diminished earning capacity." Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 
1993). Section 8-42-102(3) C.R.S. 2008 provides that the ALJ, in each particular case, 
may compute the average weekly wage in such a manner and by such method as will, 
in the opinion of the ALJ, fairly determine the employee's AWW. There is no ipso facto 
rule requiring the ALJ to deviate from the calculation of wages beyond those identified in 
Section 8-40-201(19)(a). Jefferson County Public Schools v. Dragoo, 765 P.2d 636, 637 
(Colo. App. 1988).

2. This  ALJ finds that a full year of wages, specifically the period of August 
31, 2006, through August 31, 2007, represents  a fair means  by which to calculate 
Claimant’s average weekly wage. This ALJ rejects Claimant’s assertion that Mr. Haims’ 
calculation of Claimant’s earnings provided to Respondents  on October 16, 2007 was 
incorrect because insufficient evidence was presented to rebut his calculation. There-
fore, $40,725.56 is  accepted as an accurate statement of Claimant’s wages  from August 
31, 2006 through August 31, 2007. 

3. As presented in testimony, Claimant works for a fur sales business  and a 
portion of her income is based on commissions from sales. This ALJ finds, consistent 
with the testimony presented regarding the nature of the business, that wages from any 
sales based position can fluctuate and finds the fairest representation of Claimant’s 
base wages is a full year of employment since a full year of wages inherently would take 
into account any ebb and flow of the business. Claimant presented no evidence that she 
received a raise in base salary or commission percentage during 2007, which would 
render the use of the 2006 portion of the full year’s  wages unfair in calculating AWW. 
Therefore, because Claimant has presented no persuasive argument why a seven 
month period or a two month period is a better reflection of the AWW than the 12 month 
period upon which the AWW admitted to by Respondents was based, this ALJ rejects 
Claimant’s argument that the period of January 1, 2007, through August 31, 2007, or the 
period of July 2, 2007, through September 1, 2007, represents a fairer reflection of the 
Claimant’s earnings capacity that would support deviating from calculating the AWW 
based on a full year of wages prior to the September 1, 2007 injury.

4. With respect to Claimant’s argument for inclusion of the unemployment 
benefits in the calculation of her average weekly wage, the ALJ rejects Claimant’s  ar-
gument. Relying on the case of Craig v. Western Colorado Recycling, W.C. No. 3-065-
856 (ICAO February 27, 1991), it is  concluded that benefits payable for unemployment 
compensation are not included within the definition of benefits which make up Claim-
ant’s AWW. As the court in Craig noted, 



Section 8-40-201(19), C.R.S. (1990 Cum. Supp.), defines "wages" for purposes 
of the Workers' Compensation Act as "the money rate at which the services ren-
dered are recompensed under the contract of hire in force at the time of the in-
jury, either express or implied." Because unemployment compensation benefits  are 
not paid pursuant to a "contract of hire" they are not properly included in the 
claimant's average weekly "wage" under section 8-42-102, C.R.S. (1990 Cum. 
Supp.). Cf. St. Mary's Church & Mission v. Industrial Commission, 735 P.2d 902 
(Colo. App. 1986). 

5. While the Craig case was decided under a prior statute, the definition of “wages” under 
the present statute is substantially similar to the definition under Craig as "average weekly wage" is  the 
money rate at which services rendered are recompensed under the contract of hire "at 
the time of the injury." Section 8-40-201(19)(a). The ALJ concurs with the rationale of 
Craig and does not find unemployment insurance benefits to be a “fringe benefit” or 
other calculable benefit includable in the calculation of AWW. 

6. The ALJ also rejects Claimant’s argument that the value of hotel and food 
paid during a trip to Montreal constitute an includable fringe benefit. First, the ALJ rec-
ognizes that the trip to Montreal occurred in May 2007, a time during which Claimant 
had filed for unemployment benefits. Ms. Densen testified that at the time of the trip to 
Montreal Claimant was on a “work-attached” layoff from the Employer. Therefore, it is 
found that the time the Montreal trip occurred Claimant was not acting as  an employee 
of the Employer. Claimant was not “on the clock” during the trip to Montreal. She was 
not paid any wages during the trip. Furthermore, at the time of the injury on September 
1, 2007, Claimant was not receiving any lodging or meal benefits from the Employer. 
Testimony was presented the trip to Montreal was an isolated occurrence, Claimant 
having gone “once” according to Ms. Densen, and “twice” according to Claimant over 
her 17 years of employment. Claimant’s request to include the value of meals  or lodging 
resulting from the Montreal trip in the calculation of Claimant’s average weekly wage is 
rejected.

7. Lastly, Claimant argues the value of the supplemental insurance policy 
through Medicare paid for by the employer should be included in her average weekly 
wage. A claimant's average weekly wage is determined by reference to Section 8-40-
201(19)(b), which provides that the term "wages" shall include the amount of the em-
ployee's  cost of continuing the employer's group health insurance plan and, upon termi-
nation of the continuation, the employee's cost of conversion to a similar or lesser insur-
ance plan. In this  regard, it is concluded that the $32.30 per week paid by the Employer 
for supplemental health insurance at the time of the Claimant’s injury shall be included 
in Claimant’s average weekly wage. 

ORDER

 Based upon the foregoing Findings of Fact and Conclusions of Law, the ALJ en-
ters the following Order:
 



 1. Claimant’s AWW is $811.20 and it is ordered that all admitted periods to 
temporary and permanent disability benefits be adjusted to reflect this AWW. 

2. All other issues not decided by this order are reserved for future determi-
nation. 

3. The Insurer shall pay interest to Claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future determination.

DATED: October 5, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-764-458 & WC 4-780-145

ISSUES

¬ Did the claimant prove by a preponderance of the evidence that on June 30, 
2008, she sustained a right wrist injury arising out of and in the course of her employ-
ment?
¬ Did the claimant prove by a preponderance of the evidence she is entitled to rea-
sonable and necessary medical benefits as a result of the alleged injury of June 30, 
2008?
¬ Did the claimant prove by a preponderance of the evidence that she sustained an 
occupational disease of the right upper extremity and neck proximately caused, aggra-
vated or accelerated by the hazards of her employment?
¬ Did the claimant prove by a preponderance of the evidence that she is entitled to 
medical and temporary total disability benefits as a result of the alleged occupational 
disease?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following findings 
of fact:

1. WC 4-764-458 concerns a right wrist injury that the claimant allegedly sustained 
on June 30, 2008. WC 4-780-145 concerns a right upper extremity and neck injury al-
legedly sustained on December 13, 2008. Because of common questions of fact and 
some overlapping evidence these claims were consolidated for purposes of hearing. 
The ALJ has determined that it is best to issue a single order resolving the issues in 
both cases.



2. In 2007, the claimant sustained a work related trigger finger. Several physicians, 
including Dr. Henry Roth, M.D, treated this condition. This injury is not the subject of ei-
ther of the claims currently before the court.
3. The claimant was employed as a bus driver. At approximately 7:30 a.m. on June 
30, 2008, the claimant was driving a shuttle bus on the 16th Street Mall in Denver, Colo-
rado. The claimant described the steering on the mall bus as being “stiff.”
4. The claimant testified that the configuration of the Market Street Station required 
her to turn the bus to the left in order to avoid an “island” and then back to the right to 
avoid hitting the rear wheels on the curb. The claimant stated that as she turned to the 
left her right wrist “popped.” The claimant did not immediately notice any pain in her 
wrist.
5. The claimant worked a split shift on June 30, 2008. The claimant completed her 
first shift at approximately 8:30 a.m. and then drove home. She did not notice any pain 
at this time. The claimant then returned to work at approximately 12:30 p.m. and began 
driving a different route. The claimant testified that she first noticed slight wrist pain 
when she arrived for the afternoon shift, and the pain worsened when she began driving 
her route. The pain became severe enough that the claimant determined she could not 
complete the shift and notified the dispatcher that she needed a replacement driver. 
6. The claimant filed a written report of injury with a supervisor on June 30, 2008. 
The written report stated that her wrist popped when she turned to avoid the curb then 
“turned again.”
7. The employer referred the claimant to OccMed Colorado for treatment. On July 1, 
2008, Monica Fanning N.P.-C examined the claimant. The claimant gave a history that 
her wrist “popped” when she turned the steering wheel “clockwise.” The claimant further 
stated that she first experienced pain and numbness in her hand when she began driv-
ing her afternoon route. NP Fanning noted that there was no significant swelling or dis-
coloration, but there was “dorsoradial wrist pain extending into the base of the thumb.” 
NP Fanning assessed a right wrist strain and imposed restrictions of no gripping with 
the right hand and no lifting in excess of 10 pounds. NP Fanning noted the “objective 
findings” were “consistent with history and/or work related mechanism of injury/illness.”
8. On July 10, 2008, the claimant returned to OccMed and Dr. J. Raschbacher, 
M.D., examined her. The claimant reported that her wrist symptoms were better with no 
burning, tingling or numbness. Dr. Raschbacher released the claimant to return to duty 
with no restrictions.
9. On July 16, 2008, NP Fanning examined the claimant. The claimant reported 
pain of 10 on scale of 10 after she returned to work. NP Fanning noted the pain was at 
the ulnar side of the wrist, although it was on the radial side at the initial evaluation. 
There was no significant swelling or discoloration. NP Fanning prescribed hand therapy 
to address the claimant’s symptoms. No restrictions were imposed.
10. On July 17, 2008, Dr. Raschbacher referred the claimant to Dr. Roth for a “causa-
tion analysis” and medical management. Dr. Roth examined the claimant on July 28, 
2008. The claimant reported “circumferential” discomfort of the right wrist, although she 
was reportedly “better than when symptoms first began.” Dr. Roth assessed a “right 
wrist strain” by history and “latent carpal tunnel syndrome.” Dr. Roth opined the etiology 
of the right wrist symptoms was “not clear,” and that no definitive causation analysis 



could be made “in the absence of a medically probable diagnosis.” Dr. Roth noted a 
“disconnect” between the “work event/moment” and the onset of the wrist symptoms.”
11. On August 14, 2008, the claimant suffered another incident at work. The claimant 
injured her right upper extremity when she reached out to push herself away from a 
driverless bus that was rolling in her direction. The claimant testified that she “jammed” 
her arm and experienced pain all the way from the right wrist up through her shoulder 
and into her neck.
12. Dr. Roth examined the claimant on August 15, 2004. Dr. Roth testified that when 
the claimant reported that she reached out with her right arm to push away from the 
bus. Dr. Roth testified the claimant reported severe right wrist pain, and that he ob-
served the wrist to be swollen. Dr. Roth arranged for the claimant to be seen by a hand 
surgeon.
13. Dr. Sean Griggs, M.D., of Hand Surgery Associates examined the claimant on 
August 15, 2008. Dr. Griggs noted a history that the claimant experienced a “pop” in her 
wrist on June 30, 2008, and experienced a second injury on August 14, 2008, when she 
put her hand out to brace against a bus. Dr. Griggs assessed a wrist sprain and reactive 
carpal tunnel syndrome. He imposed restrictions of no lifting in excess of 10 pounds, 
and recommended the claimant wear a splint. 
14. The claimant underwent physical therapy (PT) following the August 14, 2008, in-
jury. In addition to her right wrist pain, the claimant reported to the therapist that she 
was experiencing right upper arm pain and right posterior upper quadrant pain.
15. Dr. Roth examined the claimant on October 2, 2008. The claimant reported her 
wrist discomfort decreasing and her symptoms were minimal. Dr. Roth noted the claim-
ant was continuing to complain of right upper quarter and arm pain that started a “few 
days after the 8/14/08 event.” On October 6, 2008, Dr. Roth performed a right AC joint 
injection. On October 13, 2008, Dr. Roth reported the claimant received some relief from 
the AC injections, but the right cervical, trapezius and periscapular myofascial discom-
fort persisted.
16. On December 10, 2008, Dr. Roth reported the claimant had no right wrist symp-
toms, and the June 30, 2008, wrist sprain was resolved. 
17. On January 12, 2009, Dr. Roth wrote a letter to the insurer. Dr. Roth stated that 
he treated both the June 30, 2008, injury and the August 14, 2008, injury. Dr. Roth ex-
plained that he considered the August 14 injury as a “supervening event” that “replaced” 
the June 30, 2008 injury. Dr. Roth explained that each event resulted in the “same simi-
lar symptoms and the same body part was involved.” Dr. Roth further stated that he 
placed the claimant at maximum medical improvement (MMI) for both of these injuries 
on November 3, 2008. Finally, Dr. Roth stated that he was unable to “say definitively 
whether the symptoms at the time of initial evaluation were or were not caused by 
events described by [the claimant] as occurring on” June 30, 2008. This was true be-
cause determination of the cause of the June 30, 2008, would have been based on the 
claimant’s clinical course, but the clinical investigation was interrupted by the August 14 
injury.
18. On April 14, 2009, Dr. John S. Hughes, M.D., performed an independent medical 
examination (IME) at the claimant’s request. Dr. Hughes took a history from the claim-
ant, conducted a physical examination and reviewed medical records concerning the 
claimant’s various injuries. 



19. On April 15, 2008, Dr. Hughes issued a report detailing his findings and opinions. 
Dr. Hughes assessed a “right wrist sprain” on June 30, 2008, which was aggravated by 
the injury of August 14, 2008. Dr. Hughes opined the wrist injuries had resolved be-
cause the claimant’s wrist was asymptomatic on the date of the IME. 
20. The claimant proved it is more probably true than not that she sustained an injury 
to her right wrist arising out of and in the course of her employment on June 30, 2008, 
when she turned the wheel of the bus. The ALJ credits the claimant’s testimony that she 
experienced a “pop” in the right wrist when she turned the wheel of the bus, and that 
later in the day she experienced severe right wrist pain when she resumed her duties 
driving the bus. The ALJ finds the claimant’s testimony, with a few minor exceptions, is 
consistent with and corroborated by the written report that she made to her supervisor 
on June 30, 2008, and the history she gave to NP Fanning on July 1, 2008.
21. The claimant also proved it is more probably true than not that the June 30, 2008 
incident proximately caused a wrist sprain that necessitated medical treatment com-
mencing on July 1, 2008, when she visited OccMed. The ALJ credits NP Fanning’s di-
agnosis that the claimant presented with evidence of a sprained wrist sprain and that 
her observations were consistent with a work related mechanism of injury. NP Fanning 
prescribed treatment and imposed restrictions. NP Fanning’s conclusions are corrobo-
rated by the credible opinion of Dr. Hughes, who reviewed the pertinent medical records  
and also opined the claimant sustained a right wrist strain on June 30, 2008. 
22. Insofar as Dr. Roth opined that he is unable to state that the claimant sustained a 
right wrist strain on June 30, 2008, the ALJ finds that his opinion is not entitled to as 
much weight as those expressed by NP Fanning and Dr. Hughes. Dr. Roth’s opinion is 
based on the “disconnect” between the “pop” in the claimant’s wrist and the onset of 
symptoms, the absence of a “specific diagnosis,” and the intervention of the August 14, 
2008 injury. However, the ALJ finds that Dr. Roth did not examine the claimant until July 
28, 2008, nearly one month after the date of the alleged injury. In these circumstances 
Dr. Roth was not in as good a position as NP Fanning to determine whether or not the 
claimant sustained a wrist strain caused by the performance of her duties. Further, Dr. 
Hughes reviewed NP Fanning’s notes and opined the claimant sustained a wrist strain 
on June 30, 2008. Consequently, the ALJ infers that Dr. Hughes was aware of the rela-
tively brief delay between the “pop” and the onset of wrist symptoms, but concluded that 
this delay was not decisive in diagnosing the injury and arriving at an opinion concern-
ing causation. Finally, Dr. Roth does not rule out the possibility that the claimant sus-
tained a wrist injury. Instead, he merely states that his causation analysis was truncated 
by the intervention of the August 14, 2008, injury. 
23. The ALJ infers from the medical records that the treatment the claimant was pro-
vided after June 30, 2008, and prior to being placed at MMI on November 3, 2008, was 
reasonable and necessary to treat the claimant’s injury of June 30. The ALJ infers that 
the physicians treating the claimant, including Dr. Raschbacher, Dr. Roth, and Dr. 
Griggs, would not prescribe treatments and tests that they considered unnecessary and 
unreasonable. Moreover, the ALJ finds that the injury of June 30, 2008, was a significant 
factor in the need for treatment despite the intervening injury of August 14, 2008. As Dr. 
Roth explained, after August 14 he was treating symptoms that were similar to those he 
treated before that date, and he was also treating the same body parts (including right 
wrist) after August 14. Moreover, he placed the claimant at MMI for the June 30, 2008, 



injury on November 3, 2008, the same date as he placed the claimant at MMI for the 
August 14, 2008, injury. 
24. The claimant testified that on December 13, 2003, she was assigned to drive a 
bus to the airport. This job required the claimant to lift luggage on and off of the bus. 
The claimant stated that on December 13 she lifted some heavy luggage onto the bus 
and then experienced burning pain in her right forearm beneath the elbow. The claimant 
called dispatch for a relief driver and then sought treatment at Beacon Medical Services 
(Beacon). The claimant testified that she first noticed this type of pain when she was lift-
ing a lot of luggage around the Thanksgiving holiday, but the events of December 13 
“put it over the top.”
25. The claimant reported to Beacon on December 13, 2008, and was examined and 
treated by P.A. Sara Stout. Dr. Thomas Dietrich, D.O. supervised P.A. Stout and dis-
cussed the case with her. The claimant gave a history of pain in the right arm, the right 
elbow and the right forearm, and stated the pain was worse when “lifting objects.” How-
ever, there is no specific mention of lifting luggage at work as a cause of her symptoms. 
Instead, the claimant advised that she experienced an injury when hit by a bus in 
August 2008, and that her pain began 4 months ago. P.A. Stout noted mild tenderness 
in the right anterior elbow, and mild tenderness in the mid ulnar aspect of the forearm. 
P.A. Stout’s clinical impressions were “chronic upper extremity pain involving right el-
bow” and “strained right upper arm.” The claimant was given a prescription for Vicodin 
and Valium and restricted to lifting no more than 5 pounds for 1 week. 
26. The claimant returned to Dr. Roth on December 18, 2008. The claimant gave a 
history that on December 13, 2008, she awakened from sleep with severe right lateral 
elbow pain and went to the emergency room. The claimant reported that she had not 
worked since visiting the emergency room. Upon examination Dr. Roth noted “mild myo-
fascial irritability at the trapezius and levator.” He also noted “typical epicondylar tender-
ness.” Dr. Roth wrote that it appeared the claimant was suffering from lateral epicondyli-
tis that represented a “new cumulative trauma upper extremity disorder.” Dr. Roth 
opined that the claimant was small and deconditioned and “luggage handling may no 
longer be appropriate.” Dr. Roth referred the claimant for an evaluation by Dr. Mordick.
27. Dr. Mordick examined the claimant on January 6, 2009. The claimant advised Dr. 
Mordick that she began to experience elbow pain in November after she returned to 
work. The claimant could not recall any “inciting event or injury” but attributed the pain to 
lifting bags onto buses during the “holiday season rush.” The claimant also questioned 
whether there was some shoulder involvement. Dr. Mordick diagnosed likely epicondyli-
tis and referred the claimant for therapy. Dr. Mordick also referred the claimant to Dr. 
Griggs to assess the “shoulder issues.”
28. On January 9, 2009, Dr. Roth reviewed Dr. Mordick’s report and the December 
13, 2008, emergency room report and cancelled the referral to Dr. Griggs. Dr. Roth 
noted that the “shoulder complaints are new.”
29. Dr. Roth again examined the claimant on January 12, 2009. Dr. Roth noted “up-
per torso irritability,” AC joint tenderness and lateral epicondylitis. Dr. Roth wrote that the 
claimant’s “myofascial proclivity” is not work related in light of the persistence of symp-
toms over time while off duty, and that her history was not consistent with a right shoul-
der injury on June 30, 2008, August 14, 2008, or December 13, 2008. Dr. Roth ques-
tioned the work relatedness of the epicondylitis, and stated he suspected it was “part 



and parcel of right upper quarter, and right upper extremity trigger point proclivity.” Dr. 
Roth also noted there was an independent question of the claimant’s “fitness for duty” 
involving baggage handling considering the claimant’s “natural inherent physical limita-
tions.” 
30. Dr. Roth examined the claimant on January 19, 2009. Dr. Roth reiterated that the 
claimant’s “myofascial proclivity” was not work related, and that her history was not con-
sistent with a shoulder injury. Dr. Roth also expressed uncertainty as to the etiology of 
the epicondylitis. Dr. Roth stated, “epicondylitis is a frequent concomitant of trigger point 
associated with upper quarter myofascial activity.”
31. Dr. Roth again examined the claimant on February 9, 2009. At that time the 
claimant reported that her symptoms, including those related to lateral epicondylitis, 
were resolved. Dr. Roth assessed the claimant with “right lateral epicondylitis – re-
solved,” and pronounced the claimant at MMI without restrictions. However, Dr. Roth 
opined that repetitive heavy materials handling is not an appropriate activity for the 
claimant and she is restricted from baggage handling activities.
32. Dr. Roth testified that when he examined the claimant on December 18, 2008, 
she reported symptoms of elbow pain that awakened her on December 13, and did not 
report any new event.” The claimant did not report any other symptoms at that time. Dr. 
Roth further stated the claimant did not provide any history that lifting luggage increased 
her pain. 
33.  Dr. Roth opined the claimant suffers from a proclivity to experience “regional dis-
comfort” in the right upper quarter that cannot be explained as a distinct injury or a cu-
mulative trauma disorder. In this regard Dr. Roth noted he had been treating the claim-
ant for various upper extremity complaints since 2007, when she had the trigger finger 
problem. 
34. In the IME report of April 15, 2008, Dr. Hughes recorded that the claimant was 
reporting symptoms of “burning” type pain in her right neck and shoulder. The claimant 
also reported “burning and stabbing” pain in the lateral right elbow that was worse than 
the shoulder and neck pain. Dr. Hughes stated that he agreed with Dr. Roth that the 
claimant is “hypersensitive to developing upper extremity enthesopathies in response to 
material handling and other upper extremity use.” However, Dr. Hughes also assessed 
the “gradual onset of right lateral epicondylitis, probably accelerated by handling lug-
gage meriting further evaluation and treatment.” Dr. Hughes further assessed a right 
shoulder sprain/strain on August 14, 2008, with a “subsequent aggravation occurring as 
a result of handling luggage during December with current findings consistent with an 
internal derangement of unknown type.” Dr. Hughes also noted the existence of right AC 
joint arthritis. Dr. Hughes opined the claimant is not at MMI for these conditions because 
she needs a non-contrast MRI of the right shoulder and the right elbow, and an ortho-
pedic consultation. 
35. The claimant failed to prove it is more probably true than not that she sustained 
an injury or occupational disease, affecting her right upper extremity and cervical region, 
that was proximately caused, aggravated or accelerated by the performance of her du-
ties as a bus driver. First, the claimant’s testimony that her elbow and right upper ex-
tremity problems began while lifting luggage on the airport run is not credible and per-
suasive. The claimant’s testimony that she experienced the onset of elbow pain some-
time in November 2008 while lifting luggage on the bus run, and that this problem be-



came unbearable on December 13, 2008, is not credible and persuasive. The claimant’s 
testimony is contradicted by the emergency room report of December 13, 2008. On De-
cember 13 the claimant gave a history that her right upper extremity symptoms began 
four months ago, and became “worse recently.” Although the emergency room records 
mention that symptoms increase when lifting objects, there is no mention of “lifting lug-
gage” over the holiday season, nor is there any mention of a specific lifting incident on 
December 13. When the claimant saw Dr. Roth on December 18, 2008, she did not de-
scribe any new event, or any problem lifting baggage on December 13. Rather, she told 
Dr. Roth that she had awakened with elbow pain on December 13 and sought treat-
ment. The first appearance in the medical records of any specific history by the claimant 
that her upper extremity problems were caused by lifting baggage occurs in Dr. Mor-
dick’s report of January 6, 2009.
36. Dr. Roth credibly opined that he believes the epicondylitis represents the claim-
ant’s natural proclivity to experience right upper quarter and right upper extremity prob-
lems rather than a “cumulative trauma” problem. As noted by Dr. Roth, the claimant did 
not report to him on December 18, 2008, that she believed lifting luggage was the cause 
of her symptoms. Rather, she simply stated that on December 13 she woke up with the 
elbow problem and sought treatment. Moreover, as Dr. Roth pointed out, the epicondyli-
tis appeared in the context of the claimant having experienced several other right upper 
quarter symptoms. However, the ALJ finds it significant that the claimant did not report 
any shoulder pain to Dr. Roth on December 18, 2008, and did not raise any right shoul-
der issue until she saw Dr. Mordick on January 6, 2009. The report to Dr. Mordick oc-
curred almost three weeks after the claimant left work on December 13, 2009, lending 
credibility to Dr. Roth’s opinion that the claimant may suddenly experience right upper 
quarter symptoms without explanation and without any immediate temporal relationship 
to the duties of her employment.
37. The opinion of Dr. Hughes that the right epicondylitis was “accelerated” by the 
performance of her duties lifting baggage is not credible and persuasive. Although Dr. 
Hughes opines the claimant’s epicondylitis was probably accelerated by baggage han-
dling, he does not explain why she did not report an association between baggage han-
dling and her symptoms to the emergency room on December 13, 2008, or to Dr. Roth 
on December 18, 2008. Neither does Dr. Hughes offer any persuasive medical explana-
tion of how epicondylitis can be “accelerated” by baggage handling. Moreover, Dr. 
Hughes appears to agree with Dr. Roth that lateral epicondylitis can develop independ-
ent of work, and that the claimant is “hypersensitive” to developing upper extremity 
problems. 
38. The opinion of Dr. Hughes that the claimant sustained an “aggravation” of her 
right shoulder strain as a result of handling baggage is not persuasive. Dr. Hughes does 
not identify the specific “aggravation,” but describes it as “unknown.” Neither does Dr. 
Hughes explain why the claimant delayed almost three weeks after she stopped work-
ing on December 13, 2008, to complain to Dr. Mordick about shoulder symptoms asso-
ciated with baggage handling. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:



The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S. The claimant shoulders the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts  in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents. Section 8-43-201. 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201. The ALJ's factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive. Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

COMPENSABILITY OF JUNE 30, 2008 INJURY

 The claimant alleges she sustained a compensable wrist injury on June 30, 2008, 
when she turned the bus. The ALJ agrees.

The claimant was required to prove by a preponderance of the evidence that the 
conditions for which she seeks medical treatment were proximately caused by an injury 
arising out of and in the course of the employment. Section 8-41-301(1)(c), C.R.S. An 
injury occurs  "in the course of" employment where the claimant demonstrates that the 
injury occurred within the time and place limits  of her employment and during an activity 
that had some connection with her work-related functions. See Triad Painting Co. v. 
Blair, 812 P.2d 638 (Colo. 1991). The "arising out of " element is  narrower and requires 
claimant to show a causal connection between the employment and the injury such that 
the injury has its  origins in the employee's work-related functions and is sufficiently re-
lated to those functions to be considered part of the employment contract. See Triad 
Painting Co. v. Blair, supra. The mere fact that an injury occurs  at work does not estab-
lish the requisite causal relationship to demonstrate that the injury arose out of the em-
ployment. Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968).

Further, the claimant must prove a causal nexus between the claimed disability 
and the work-related injury. Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998). A 
pre-existing disease or susceptibility to injury does not disqualify a claim if the employ-



ment aggravates, accelerates, or combines with the pre-existing disease or infirmity to 
produce a disability or need for medical treatment. Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990). However, the mere occurrence of symptoms at work does not require 
the ALJ to conclude that the duties of employment caused the symptoms, or that the 
employment aggravated or accelerated any pre-existing condition. Rather, the occur-
rence of symptoms at work may represent the result of or natural progression of a pre-
existing condition that is  unrelated to the employment. See F.R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 
(August 18, 2005). The question of whether the claimant met the burden of proof to es-
tablish the requisite causal connection is one of fact for determination by the ALJ. City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844 (Colo. App. 2000). 

The claimant must prove causation to a reasonable probability. Lay testimony 
alone may be sufficient to prove causation. However, where expert testimony is pre-
sented on the issue of causation it is for the ALJ to determine the weight and credibility 
to be assigned such evidence. Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. 
App. 1990).

As determined in Finding of Fact 20 and 21 the claimant proved it is  more proba-
bly true than not that on June 30, 2008, she sustained an injury to her right wrist that 
was proximately caused by an injury arising out of an in the course of her employment. 
As found, the ALJ credits the claimant’s testimony that her right wrist popped when turn-
ing a bus  during the course of her regular duties as a driver. That same afternoon she 
experienced severe right wrist symptoms that rendered her unable to complete her shift. 
On July 1, 2008, NP Fanning diagnosed her with a wrist sprain consistent with a work 
related mechanism of injury. Dr. Hughes credibly corroborates NP Fanning’s diagnosis 
of a work related strain. Moreover, for the reasons stated in Finding of Fact 22, the ALJ 
has determined that Dr. Roth’s opinion that he is  unable to determine whether there was 
a work related injury on June 30, 2008, is not persuasive. 

COMPENSABLITY OF MEDICAL TREATMENT FOR INJURY OF JUNE 30, 2008

 The claimant seeks an award of medical benefits  attributable to the injury of June 
30, 2008. In particular, the claimant seeks an order requiring the respondent to pay for 
the treatment rendered by Dr. Roth commencing July 28, 2008, and continuing.

 Respondents are liable to provide medical treatment that is  reasonable and nec-
essary to cure and relieve the effects  of the industrial injury. Section 8-42-101(1)(a), 
C.R.S. 2005. The question of whether the claimant proved treatment is  reasonable and 
necessary is one of fact for the ALJ. Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002).

 The claimant must also prove a causal nexus between the claimed need for 
medical treatment and the work-related injury. Singleton v. Kenya Corp., 961 P.2d 571 
(Colo. App. 1998). However, no compensability exists if the disability and need for 



treatment was caused as the direct result of an independent intervening cause. Owens 
v. Industrial Claim Appeals Office, 49 P.3d 1187 (Colo. App. 2002). The question of 
whether the disability and need for medical treatment was caused by the industrial injury 
or an intervening cause is  a question of fact. Owens v. Industrial Claim Appeals Office, 
supra.

 As determined in Finding of Fact 23, the ALJ infers that the treatment the claim-
ant received from July 1, 2008, through until November 3, 2008, was reasonable and 
necessary to treat the effects of the June 30, 2008, injury. Moreover, the ALJ infers from 
the reports  and testimony of Dr. Roth that the need for the treatment was  to a significant 
degree related to symptoms stemming from the June 30, 2008, injury.

COMPENSABILITY OF ALLEGED OCCUPATIONAL DISEASE

 The claimant alleges that lifting luggage over the holiday season caused her to 
develop right upper extremity problems that comprise a distinct “industrial injury.” The 
ALJ concludes that the claimant has failed to prove either a disease or a traumatic injury 
affecting her right upper extremity and cervical region. 

The test for distinguishing between an accidental injury and occupational disease 
is  whether the injury can be traced to a particular time, place, and cause. Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993). "Occupational disease" is defined by § 
8-40-201(14), C.R.S., as:
 

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment. 

This  section imposes additional proof requirements beyond those required for an 
accidental injury by adding the "peculiar risk" test; that test requires that the hazards as-
sociated with the vocation must be more prevalent in the work place than in everyday 
life or in other occupations. Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993). However, 
the existence of a preexisting condition does not defeat a claim for an occupational dis-
ease. Id. A claimant is entitled to recovery if the hazards of employment cause, intensify, 
or, to a reasonable degree, aggravate the disability for which compensation is sought. 
Id. Where there is no evidence that occupational exposure to a hazard is a necessary 
precondition to development of the disease, the claimant suffers from an occupational 
disease only to the extent that the occupational exposure contributed to the disability. Id. 

The claimant bears the burden to prove by a preponderance of the evidence that 
the hazards of the employment caused, intensified or aggravated the disease for which 
compensation is sought. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. 
App. 2000); Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 



(Colo. App. 1999). The question of whether the claimant has proven causation is  one of 
fact for the ALJ. Faulkner v. Industrial Claim Appeals Office, supra. In this  regard the 
mere occurrence of symptoms in the workplace does not require the conclusion that the 
conditions of the employment were the cause of the symptoms, or that such symptoms 
represent an aggravation of a preexisting condition. See F.R. Orr Construction v. Rinta, 
717 P.2d 965 (Colo. App. 1985); Cotts v. Exempla, Inc., W.C. No. 4-606-563 (I.C.A.O. 
August 18, 2005). Once claimant makes  such a showing, the burden shifts to respon-
dents to establish both the existence of a non-industrial cause and the extent of its con-
tribution to the occupational disease. Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 
1992).

The ALJ concludes the claimant failed to prove that her upper extremity elbow, 
shoulder and neck problems were the result of an accidental injury traceable to a par-
ticular time place or cause. Rather, the claimant’s  own testimony is  that her elbow prob-
lems, and later her shoulder problems, developed during the holiday season of 2008 
when she was required to lift baggage and put it on the bus. The claimant testified that 
the alleged incident of December 13, 2008, put her “over the top,” but does not argue 
that this  incident constituted an injury in and of itself. In these circumstances the ALJ 
concludes the claimant is alleging she sustained an occupational disease as that term is 
defined by § 8-40-201(14).

The ALJ concludes, as determined in Findings of Fact 35 through 38 that the 
claimant failed to prove she sustained any occupational disease that was proximately 
caused, aggravated or accelerated by the “hazards” of her employment. The claimant’s 
testimony that she developed elbow symptoms that she associated with lifting baggage 
is  not credible. As found, that testimony is inconsistent with the history the claimant 
gave at the emergency room on December 13, 2008, as well as the history she gave to 
Dr. Roth on December 18, 2008. The ALJ is persuaded by Dr. Roth’s opinion that the 
epicondylitis is  a product of the claimant’s  proclivity to develop various right upper quar-
ter and extremity complaints not associated with “cumulative trauma” or other work re-
lated causes. Indeed, the claimant reported to Dr. Roth that the epicondylitis awakened 
her from sleep, not that she experienced pain while lifting baggage on December 13, 
2008, or during the 2008 holiday season. Moreover, the claimant failed to prove that her 
shoulder pain was caused, aggravated or accelerated by lifting bags. The claimant did 
not report shoulder symptoms until nearly three weeks after she was taken off work on 
December 13, 2008. The opinion of Dr. Hughes opinion that lifting bags “aggravated” a 
shoulder injury that occurred on August 14, 2008, is not credible. Dr. Hughes did not ex-
plain what aggravation occurred or provide any persuasive explanation of the mecha-
nism of aggravation. Neither did Dr. Hughes offer a persuasive explanation for the 
claimant’s delay in reporting the shoulder symptoms. 

For these reasons the claim for workers’ compensation benefits  in WC 4-780-145 
is  denied and dismissed. In light of this determination the ALJ need not address issues 
concerning temporary disability and medical benefits attributable to the alleged injury. 

ORDER



 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

1. The claimant sustained a compensable injury in WC 4-764-458.
2. The employer shall pay reasonable and necessary medical benefits as a 

result of the compensable injury in WC 4-764-458. Specifically the respondents shall 
pay for the treatments provided by OccMed, Dr. Roth, and Dr. Griggs prior to the time 
the claimant reached MMI for this injury on November 3, 2008.

3. The claim for workers’ compensation benefits in WC 4-780-145 is denied 
and dismissed.

4. All matters not determined herein are reserved for future determination.

DATED: October 6, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-789-310

ISSUES

  The issue presented for consideration at hearing is whether Claimant suf-
fered a compensable injury.

FINDINGS OF FACT

 Having considered the evidence presented at hearing and the parties’ post hear-
ing position statements, the following Findings of Fact are entered.

1. Claimant, whose date of birth is September 28, 1968, was working for the Em-
ployer in December 2008, as an Administrative Assistant. Claimant is paid by the hour. 
Her job duties include data entry and customer service. Claimant also assists her boss, 
Manuel Bernal, in the scheduling of construction crews. 

2. On December 13, 2008, Claimant was injured when she retrieved a shed that 
was no longer wanted by a customer. The customer offered to give the shed to Claimant 
at not cost. Claimant was only required to take the shed away from the property where it 
was located. The shed was owned by a customer who purchased the shed four or five 
years ago, and wanted to have it removed. Claimant became aware of the customer’s 
offer through a communication from her boss, Mr. Bernal, the General Manager. 

3. Claimant testified that she learned that Mr. Bernal received a call from a cus-
tomer who asked to have a previously purchased shed removed from his property. The 



customer was advised that the Employer was not in the business of removing previously 
purchased sheds, as they only sell new sheds. Claimant also recalls that in November 
2008, Mr. Bernal, offered a “free” shed to any employee who wanted to retrieve it. 
Claimant testified that she was aware that a co-employee indicated that he would like 
the shed. 

4. Mr. Bernal testified that he received a call from a customer requesting that the 
Employer arrange for the removal of a shed previously purchased from the Employer. 
Mr. Bernal advised the customer that the Employer is not in the business of removing 
sheds and that removal of a shed is the customer’s responsibility. Mr. Bernal further tes-
tified that the customer offered to give the shed to anyone interested in dismantling the 
shed and removing it from his property. Mr. Bernal relayed the customer’s offer to his 
employees. One of Claimant’s co-workers’s indicated a willingness to take the shed and 
the customer was so advised. However, in mid-November 2008, Mr. Bernal learned 
when the customer called again that the shed was not removed and Claimant’s co-
worker had changed his mind about taking the shed. Mr. Bernal told the customer that 
he would see if anyone else was interested in the shed, and Claimant indicated that she 
would take it. 

5. Claimant advised Mr. Bernal that she would check with her boyfriend; and after 
so doing, she advised Mr. Bernal that she wanted the shed. Mr. Bernal testified that he 
gave Claimant the customer’s paperwork, and told her to contact the customer to ar-
range for the removal of the shed. Mr. Bernal had no further contact with the customer 
or Claimant about the arrangements. Claimant testified that Mr. Bernal told her to take 
the shed down immediately. In contrast to this testimony, Mr. Bernal testified credibly 
that he made no demands on Claimant with regards to the shed. 

6. Mr. Bernal testified that it is very rare for a customer to offer to give away a shed. 
He noted that it has happened one time in the prior seven to eight years during his em-
ployment. He confirmed that the Employer is in the business of selling sheds and that 
they do not get involved in the reclamation of previously sold sheds, nor the relocation 
of previously sold sheds. 

7. Mr. Bernal testified that Claimant’s acceptance of the “free” shed was of no bene-
fit to the Employer. Mr. Bernal further testified that if none of his employees desired the 
“free” shed, he would have advised the customer of this fact, and then, it would be up to 
the customer to figure out what to do with the shed. 

8. Mr. Bernal testified that he exercised no control over when Claimant picked up 
the shed, nor did he have any specific knowledge as to when this was to occur. Fur-
thermore, he did not dispatch any other of the Employer’s employees to assist Claimant 
in retrieving the shed, nor did he provide Claimant with a company truck or tools to as-
sist her in retrieving the shed. Claimant is paid by the hour and the retrieval of the shed 
was not part of her compensation package. Claimant retrieved the shed on Saturday, 
December 13, 2008, a date when she was not scheduled to work nor was she paid for 
work on this date. 



9. Claimant credibly testified that that the shed she retrieved on December 13, 
2008, was not the property of the Employer, nor did she plan on bringing it back to her 
employer’s place of business after retrieving it. Claimant further admitted that she con-
tacted the owner of the shed herself and made the arrangements for its removal directly 
with the owner. Claimant used her own truck to haul the shed away from the customer’s 
property. 

CONCLUSIONS OF LAW

Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1.  The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. Sec-
tion 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim has the burden of 
providing entitlement to benefits by a preponderance of the evidence. Section 8-42-101, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not. Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. 
App. 2004). The facts  in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights  of the employer. Section 8-
43-201, C.R.S. A Workers’ Compensation case is  decided on its merits. Section 8-43-
201, C.R.S.

2.  The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence that 
might lead to conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 
(Colo. App. 2000).

3.  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).

4. In Colorado, only those injuries "arising out of" and "in the course of 
employment," are compensable under the Workers' Compensation Act. Section 8-41-
301(1), C.R.S.; In re Question Submitted by U.S. Court of Appeals, 759 P.2d 17 (Colo. 
1988). The course of employment requirement is satisfied when the claimant shows that 
the injury occurred within the time and place limits of the employment. Popovich v. Ir-
lando, 811 P.2d 379 (Colo. 1991). In the present case Claimant failed to establish that 



her injury occurred within the time and place limits of the employment. Claimant injury 
occurred on a Saturday when she was not working, at the place of a former customer of 
the Employer, for the purpose of removing a shed for Claimant’s personal use.

5. The "arising out of" element is narrower than the "course" element and 
requires the claimant to prove the injury had its "origin in an employee's work-related 
functions and is  sufficiently related thereto to be considered part of the employee's serv-
ice to the employer." Supra at 383. However, the employee's activity need not constitute 
a strict duty of employment or confer a specific benefit on the employer if it is  incident to 
the conditions under which the employee usually performs the job. City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985). University of Denver v. Nemeth, 127 Colo. 385, 257 
P.2d 423 (1953). It is not essential that the employee is performing a mandatory act at 
the time of the injury. See Employers' Mutual Ins. Co. v. Industrial Commission, 76 
Colo.84, 230 P. 394 (1924).

 6. In this case, it is concluded that Claimant did not satisfy the “arising out of” 
element. Claimant failed to prove by a preponderance of the evidence that she con-
ferred a benefit on the employer by removal of the shed nor did she establish that she 
was performing a work related function which could be considered part of the Claimant’s 
service to the Employer. In this case, Mr. Bernal’s  testimony was found to be more 
credible and persuasive than Claimant’s about whether she was ordered to remove the 
shed from the customer’s property.
 

7. Since Claimant failed to establish that she suffered an injury in the course 
and scope of her employment for the Employer, she is not entitled to workers’ compen-
sation benefits.

ORDER

 It is therefore ordered that:

 Claimant’s claim for workers’ compensation benefits for an injury alleged to have 
occurred on December 13, 2008, is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED: October 6, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-712-019

ISSUES



 Whether Respondent is entitled to an award of penalties against Claimant’s at-
torney under Section 8-43-304(1), C.R.S. for the failure of Claimant’s attorney to comply 
with the Supplemental Order of ALJ Felter dated February 19, 2009 awarding Respon-
dent attorneys fees and costs of $1,338.85 against Claimant’s attorney.

 At hearing, Respondent’s Exhibits A through Q were admitted into evidence. Also 
at hearing, Claimant’s attorney’s unlabeled and un-paginated packet of Exhibits was 
admitted into evidence. 

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Hearing in this  matter was previously held before ALJ Edwin L. Felter, Jr. 
on September 18, 2008. The issues at hearing included, inter alia, Claimant’s challenge 
to the propriety of the DIME physician selection process, whether Claimant had waived 
her right to a DIME and Respondent’s request for imposition of attorney fees and costs 
against Claimant’s attorney.

 2. Following hearing, ALJ Felter issued a Supplemental Order dated Febru-
ary 19, 2009. In that Order, ALJ Felter assessed attorney fees and costs  of $1,338.85 
against Claimant’s attorney. The Supplemental Order specifically provided at paragraph 
D of the “ORDER”;

“The Claimant’s attorney shall pay and reimburse the Respondent 
$1,338.85 for its  attorney fees and costs, incurred in defending the 
‘propriety of the Division Independent Medical Examination’ a sec-
ond time for the hearing of September 18, 2008.”

3. The Supplemental Order of ALJ Felter dated February 19, 2009 further 
provided at paragraph E of the “ORDER”:

“Claimant’s attorney is granted a stay of 20 days from the date of 
this  Supplemental Order within which to pay the attorney fees  and 
costs. In the event Claimant timely files  a timely Petition to Review, 
payment for the attorney fees and cost shall be stayed while the 
appeal is pending.”

 4. Claimant filed a Petition to Review the Supplemental Order of February 
19, 2009. The Industrial Claim Appeals  Office considered Claimant’s  appeal and issued 
a Final Order on June 3, 2009. The Final Order of the Industrial Claim Appeals  Office 
affirmed the Supplemental Order as  to the award and assessment of attorney fees and 
costs against Claimant’s attorney in the amount assessed by ALJ Felter in paragraph D 
of the Supplemental Order of February 19, 2009.

 5. Claimant’s attorney admits, and it is found, that he did not timely file for 
review of the Industrial Claim Appeals Office Final Order of June 3, 2009 with the Court 



of Appeals. Under the provisions of Sections 8-43-301(10) and 8-43-307, C.R.S. a Peti-
tion to Review was to be filed with the Court of Appeals by June 23, 2009, 20 days from 
the date of the Industrial Claim Appeals Office’s  Final Order. The Final Order of the In-
dustrial Claim Appeals Office dated June 3, 2009 therefore became final and not subject 
to further review as of June 24, 2009. ALJ Felter’s award of attorney fees and costs 
against Claimant’s attorney in the Supplemental Order of February 19, 2009 therefore 
also became final and not subject to further review as of June 24, 2009. 

 6. By MoneyGram money order obtained through Safeway in the amount of 
$400.00 Claimant’s attorney made a partial payment of the attorney fees and costs 
awarded by ALJ Felter on July 6, 2009. The notation made on the money order stated 
“Alice Rodriguez partial attorney fees”. The money order was made payable to “Doug 
Thomas”.

 7. In a “Fax Cover Sheet” correspondence to Doug Thomas dated July 6, 
2009 Claimant’s  attorney stated “Sent $400 today in partial payment of the above. Will 
send remainder within 2 weeks. Can’t do better at this  time. Sorry.” Signed: Rick Blun-
dell.

 8. Claimant’s attorney did not issue any further payment of the attorney fees 
and costs awarded by ALJ Felter until August 28, 2009. On that date, by way of Mon-
eyGram money order obtained through Safeway, Claimant’s  attorney made a second 
partial payment of $400 for the attorney fees and costs awarded by ALJ Felter. The no-
tation made on the money order stated “Alice Rodriguez partial attorney fees”. The 
money order was made payable to “Doug Thomas”. 

 9. Claimant’s attorney did not issue any further payment of the attorney fees 
and costs awarded by ALJ Felter until September 24, 2009. On that date Claimant’s at-
torney issued a check drawn on the General Account of Richard K. Blundell Law Firm, 
Check No. 16168, in the amount of $538.85 payable to Douglas  A. Thomas. In the 
memo portion of the check was the printed language “Alice Rodriguez – Balance Attor-
ney Fee in full”. In addition to this  language was the handwritten language made by 
Claimant’s attorney “Due to Thomas’ successful fraud!” 

 10. The award of attorney fees and costs of $1,338.85 was due and payable 
in full as of June 24, 2009.

 11. Claimant’s attorney admitted, and it is found, that during the period be-
tween February 20 and September 24, 2009 his  law firm’s  account at times had in ex-
cess of $1,400 in the account. Claimant’s attorney also admitted, and it is found, that 
during this  period he settled workers’ compensation cases for clients and collected at-
torney fees in excess of $1,400.

12. The period from June 24 through July 6, 2009 is period of 13 days.
13. The period from July 7 through August 28, 2009 is a period of 53 days.
14. The period from August 29 through September 23, 2009 is a period of 26 days.



15. In response to a letter from Respondent’s counsel, Douglas A. Thomas, Esq. 
dated September 22, 2009 to Claimant’s attorney concerning an application for hearing 
filed by Claimant’s attorney in this claim claiming penalties for delayed filing of a Final 
Admission Claimant’s attorney made the handwritten statement: “Both you & your client 
are established notorious liars, cheats, & frauds”.
16. Claimant’s attorney testified that due to personal financial and health problems 
he was unable to fully pay the award of attorney fees and costs assessed by ALJ Felter 
until September 24, 2009. The ALJ finds this testimony to be unpersuasive.

17. Claimant’s attorney was not in compliance with the Supplemental Order of 
ALJ Felter dated February 19, 2009 directing Claimant’s attorney to pay and reimburse 
Respondent for its attorney fees and costs in the amount of $1,338.85 as  of June 24, 
2009. Claimant’s attorney began only partial compliance with the Order as of July 6, 
2009, with further partial compliance on August 28, 2009. Claimant’s attorney was not in 
full compliance with the Supplemental Order of ALJ Felter awarding attorney fees and 
costs against Claimant’s attorney until September 24, 2009.

18. Claimant’s attorney has failed to prove, by a preponderance of the evi-
dence, that he had an objectively reasonable basis  for his failure to fully comply with the 
Supplemental Order of ALJ Felter dated February 19, 2009 once that Order became fi-
nal as of June 24, 2009. 

CONCLUSIONS OF LAW

19. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has rejected evi-
dence contrary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. In-
dustrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

20. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. The claimant shoulders the burden of proving en-
titlement to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. The 
party requesting imposition of a penalty bears the burden of proof. City and County of 
Denver v. Indus. Claim Appeals Office, 58 P.3d 1162 (Colo. App. 2002). A preponder-
ance of the evidence is that which leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979) The facts  in a workers' compensation case must be interpreted 
neutrally, neither in favor of the rights of the claimant nor in favor of the rights of respon-
dents and a workers compensation claim shall be decided on its  merits. Section 8-43-
201 (2008) C.R.S.

21. Section 8-43-304(1), C.R.S., 2008, states that an insurer or self-insured 
employer, any officer or agent of either, any employee or any other person who “violates 



any provision” of Articles 40 to 47 of Title 8 “shall . . . be punished by a fine of not more 
than $500.00 per day for each such offense”. Section 8-43-304(1) also requires pun-
ishment when an insurer or self-insured employer “fails  or refuses to perform any duty 
lawfully enjoined within the time prescribed by the director or panel, for which no penalty 
has been specifically provided or fails, neglects or refuses  to obey any lawful order 
made by the director or panel or any judgment or decree made by any court as  provided 
by said articles shall be subject to such order being reduced to judgment by a court of 
competent jurisdiction and shall also be punished by a fine of not more than five hun-
dred dollars per day for each such offense, seventy-five percent payable to the ag-
grieved party and twenty-five percent to the subsequent injury fund created in section 8-
46-101". 

22. Under Section 8-43-304(1) penalties may be imposed when a party (1) 
violates any provision of the Act; (2) does any act prohibited by the Act; (3) fails or re-
fuses to perform any duty lawfully mandated within the time prescribed by the Director 
or Panel; or (4) fails, neglects, or refuses to obey any lawful order of the director or 
Panel. Holliday v. Bestop, Inc., 23 P.3d 700 (Colo. 2001). Failure to comply with a pro-
cedural rule is a failure to obey an “order” within the meaning of Section 8-43-304(1). 
Pioneers Hosp. v. Indus. Claim Appeals Office, 114 P.3d 97 (Colo. App. 2005). Section 
8-43-304 is  penal in nature and is to be narrowly and strictly construed. Support, Inc. v. 
Indus. Claim Appeals Office, 968 P.2d 174 (Colo. App. 1998).

23. Section 8-43-304(1) authorizes the imposition of penalties of not more than $500 
per day if an insurer “fails, neglects, or refuses to obey any lawful order made by the di-
rector or panel.” This provision has been construed as applying to violation of an order 
issued by an ALJ. Giddings v. Industrial Claim Appeals Office, 39 P.3d 1211 (Colo. App. 
2001). An order is defined as including “any decision, finding and award, direction, rule, 
regulation, or other determination arrived at by the director or an administrative law 
judge.” Section 8-40-201(15), C.R.S. Thus, an order “resolves or determines” an issue 
or matter in the case. Holliday v. Bestop, Inc., 23 P.3d 700, 708 (Colo. 2001).
 24. The imposition of penalties under Section 8-43-304(1) is a two-step proc-
ess. First, it must be determined whether a party has  violated the Act in some manner, 
failed to carry out a lawfully enjoined action, or violated an order. If a violation is found, it 
must then be determined if the violator acted reasonably. See, Allison v. Indus. Claim 
Appeals Office, 916 P.2d 623 (Colo. App. 1995).

25. The reasonableness of a party’s action depends upon whether the actions 
were predicated on a rational argument based on law or fact. Diversified Veterans Cor-
porate Center v. Hewuse, 942 P.2d 1312 (Colo. App. 1997). The party’s  actions are 
measured by an objective standard of reasonableness. Jimenez v. Indus. Claim Appeals 
Office, 107 P.3d 965 (Colo. App. 2003). The standard is  "an objective standard measured 
by the reasonableness of the insurer's  action and does not require knowledge that the 
conduct was unreasonable." Colorado Compensation Insurance Authority v. Industrial 
Claim Appeals Office, 907 P.2d 676, (Colo. App., 1995). Whether an alleged violator’s 
conduct was objectively reasonable is a question of fact for resolution by the ALJ. Pioneers 
Hospital, supra at 99.



26. The ALJ has discretion to assess a penalty of up to $500 per day for each 
day the Director’s order was violated. The ALJ may consider a “wide variety of factors” 
in determining an appropriate penalty. Adakai v. St. Mary Corwin Hospital, W.C. No. 4-
619-954 (I.C.A.O. May 5, 2006). However, any penalty assessed should not be exces-
sive in the sense that it is grossly disproportionate to the conduct in question. When de-
termining the penalty the ALJ may consider factors  including the “degree of reprehensi-
bility” of the violator’s conduct, the disparity between the actual or potential harm suf-
fered by the claimant and the award of penalties, and the difference between the penal-
ties  awarded and penalties assessed in comparable cases. Associated Business Prod-
ucts v. Industrial Claim Appeals Office, 126 P.3d 323 (Colo. App. 2005).

27. The Supplemental Order of ALJ Felter assessing attorney fees and costs 
against Claimant’s attorney specifically held the award in abeyance pending an appeal of 
the Order. Therefore, the award of attorney fees and costs, and Claimant’s attorney’s obli-
gation to comply with the order and pay the fees and costs, remained stayed until any ap-
peals were no longer pending. As found, the award of fees and costs became final as of 
June 24, 2009 when Claimant’s attorney did not pursue an appeal of the Industrial Claim 
Appeals Office Final Order to the Court of Appeals. At that time, no further appeals were 
pending and Claimant’s attorney was obligated to comply with the Order and pay the 
award of attorney fees and costs in the Supplemental Order of February 19, 2009.

28. The Supplemental Order of ALJ Felter directed Claimant’s attorney to pay 
and reimburse Respondent for attorney fees and costs of $1,338.85. Other than the provi-
sions of the Order staying its effectiveness pending an appeal no other limitations or condi-
tions were placed on payment of the awarded fees and costs. The ALJ concludes that the 
common meaning of the terms “shall pay and reimburse” connotes payment of the amount 
due when due and not periodic payments  on an undefined payment schedule set at the 
discretion of the payer. Specifically, no part of ALJ Felter’s  Supplemental Order provided 
for Claimant’s attorney to pay the awarded fees and costs in the amounts and at the times 
as  were done by Claimant’s attorney here. The ALJ concludes that the terms of ALJ Fel-
ter’s Supplemental Order made the payment of the entire sum of $1,338.85 for fees and 
costs due once any appeals  had been exhausted and the Order had become final. As 
found, the Order became final as of June 24, 2009 and the entire amount of $1,338.85 
was due and payable on that date.

29. As found, Claimant’s  attorney did not comply with the Order until July 6, 
2009 at which time only partial compliance was made because only a partial payment of 
the awarded fees  and costs was made. Partial compliance continued through September 
24, 2009 when the fees and costs were finally paid in full. The Supplemental Order of Feb-
ruary 19, 2009 does not contemplate partial compliance with the award of fees and costs 
and as discussed does not provide for partial payments or payment on a schedule set by 
Claimant’s attorney. The ALJ therefore concludes that Claimant’s attorney was not in com-
pliance with the Supplemental Order of February 19, 2009 until September 24, 2009 when 
the final payment for the balance of the fees and costs due was made.



30. As found, Claimant’s attorney failed to prove that he had an objectively rea-
sonable basis for his failure to fully comply with the Supplemental Order. Claimant’s attor-
ney argues that personal financial difficulties prevented him from having the financial re-
sources to pay the award in full. The ALJ is not persuaded. With the initial partial payment 
of July 6, 2009 Claimant’s attorney represented that he would pay the remaining balance 
within 2 weeks. Not only was the remaining balance not paid, no further payment was 
made until August 28, 2009, almost two months later. During this time, Claimant’s attorney 
had in his law firm’s account, an account he later used to pay a portion of the awarded 
fees and costs, funds sufficient to pay the entire amount of the fees and costs awarded. 
Further, Claimant’s  attorney during this time received fees from client matters sufficient to 
pay the entire amount of the fees and costs. Claimant’s  attorney’s assertion that personal 
health matters also effected is ability to pay is not persuasive in light of the fact of the 
funds available in the firm account and from client fees  sufficient to pay the entire amount 
of fees and costs owed.

31. Claimant’s attorney has not shown a reasonable basis in law or fact for his 
failure to fully comply with the Supplemental Order. As found, the Supplemental Order did 
not provide for or contemplate periodic payment of the fees  and costs at times determined 
by Claimant’s attorney. The ALJ concludes that Claimant’s attorney at his own discretion 
delayed payment of an award of fees and costs he considered distasteful.

32. In arriving at the appropriate penalty the ALJ may consider the reprehensibil-
ity of Claimant’s  attorney’s conduct. The handwritten notation on the September 24, 2009 
check in payment of the balance of the fees and costs due evidences reprehensible con-
duct on the part of Claimant’s attorney. The implication that the award of attorney fees and 
costs was  obtained by fraud is  not only disrespectful of opposing counsel but also of the 
integrity of the Court as well. The statements  made by Claimant’s attorney in response to 
Respondent’s  counsel’s September 18, 2009 letter, although not directly related to the is-
sue of compliance with the award of fees and costs, is equally reprehensible. Rather than 
simply complying with the Supplemental Order by paying the amount in full when due 
Claimant’s attorney delayed payment and has made commentary regarding the integrity 
and reputation of Respondent and Respondent’s counsel without foundation. 

33. The ALJ concludes that a penalty of $50.00 per day for the period from June 
24, through July 6, 2009, a period of 13 days; $75.00 per day for the period from July 7 
through August 28, 2009, a period of 53 days; and $100.00 per day for the period from 
August 29, 2009 through September 23, 2009, a period of 26 days, in the aggregate sum 
of $7,225.00 is the appropriate penalty for Claimant’s  attorney’s violation of the Supple-
mental Order of February 19, 2009.

ORDER

 It is therefore ordered that:



 Claimant’s attorney, Richard K Blundell, Esq., shall pay penalties in the aggre-
gate amount of $7,225.00, in one lump sum, 75% payable to Respondent and 25% 
payable to the Subsequent Injury Fund created in Section 8-46-101, C.R.S. Said 
amount becomes due and payable, in full, after the expiration of 20 days from the date 
of this Order unless a Petition to Review is timely filed. 

All matters not determined herein are reserved for future determination.

DATED: October 6, 2009      

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-756-973

ISSUES

1. Whether Claimant has established by a preponderance of the evidence 
that a total right knee replacement is related to her April 3, 2008 industrial injury and is 
reasonable and necessary to relieve the effects of the injury.

2. Whether Claimant has waived her right to a Division Independent Medical 
Examination (DIME).

FINDINGS OF FACT

 1. Claimant worked for Employer as a nurse anesthetist. On April 3, 2008 
Claimant slipped and fell on an icy, concrete walkway on Employer’s  premises. She 
landed on the anterior aspect of both knees. 

 2. On April 16, 2008 Claimant visited Mark S. Failinger, M.D. for an evalua-
tion of her knees. In an April 23, 2008 letter Dr. Failinger explained that Claimant has 
suffered from a long history of arthritis in her knees with periodic “flare-ups” in her condi-
tion. He remarked that Claimant has suffered from severe end stage arthritis for many 
years and has postponed knee replacement surgery as long as possible because she 
wanted to continue to ski. Dr. Failinger commented that, based on her x-rays, “it is 
amazing that she has  not had knee replacements up to this point.” He remarked that 
knee replacement surgery was “inevitable.” Dr. Failinger determined that Claimant’s 
need for knee replacements was “not connected with her work injury, although, the time 
may have been altered slightly.”

 3. On May 8, 2008 Claimant underwent an MRI of her right knee. The MRI 
revealed a “[m]inimally displaced acute fracture” of the patella and “prior anterior cruci-
ate ligament reconstruction.” The MRI also reflected that Claimant suffered from “severe 



tricompartmental arthrosis” that included “prominent osteophyte formation” and “chon-
dral degeneration.”

 4. On May 16, 2008 Claimant visited Dennis Chang, M.D. for an evaluation. 
Dr. Chang reported that Claimant has suffered from chronic problems in both knees. He 
noted that Claimant’s MRI revealed tricompartmental degenerative changes and osteo-
phyte formation in both knees. Dr. Chang remarked that Claimant’s  April 3, 2008 fall 
may have exacerbated her right knee symptoms and recommended total knee arthro-
plasties. He concluded that Claimant’s “current need for a knee replacement is not 
solely due to her recent fall, but her longstanding arthritis in both of her knees.”

 5. On June 27, 2008 J. Stephen Davis, M.D. conducted a records review of 
Claimant’s medical history. He noted that Claimant has suffered a long history of de-
generative arthritis in both knees. Dr. Davis determined that Claimant’s  need for total 
knee arthroplasties was reasonable, but that the need for the surgeries was “based on 
chronic disease and not related to the incident of April 3, 2008.”

6. On July 25, 2008 Claimant visited Authorized Treating Physician (ATP) 
John W. Dunkle, M.D. for an examination. He recounted that Claimant had suffered bi-
lateral knee contusions and has experienced decreased function since the April 3, 2008 
incident. Dr. Dunkle determined that Claimant had reached Maximum Medical Im-
provement (MMI) and expected that Claimant would continue to experience “waxing and 
waning symptoms.” He remarked that any worsening of Claimant’s condition “would be 
attributed to the natural progression of an underlying degenerative process.” Dr. Dunkle 
assigned Claimant 14% extremity or 6% whole person impairments for each knee. She 
thus suffered a total 12% whole person impairment as a result of the April 3, 2008 inci-
dent.

 7. On July 31, 2008 Respondents filed a Final Admission of Liability (FAL) 
consistent with Dr. Dunkle’s determination. On August 7, 2008 Claimant objected to the 
FAL and sought a DIME. The DIME was scheduled for October 24, 2008 with Mark Ste-
inmetz, M.D.

 8. On September 29, 2008 Claimant visited Christopher B. Ryan, M.D. for an 
independent medical examination. Dr. Ryan noted that Claimant suffers  from severe os-
teoarthritis in both knees and would have been a candidate for total knee arthroplasties 
prior to her work injury. However, he explained that the April 3, 2008 incident acceler-
ated Claimant’s need for total knee replacements. Dr. Ryan concluded that “[b]ut for her 
work injury, [Claimant] would not have required total knee arthroplasty as  urgently and 
as early as she did under the circumstances.”

9. Claimant did not attend the October 24, 2008 DIME. The DIME was re-
scheduled for November 21, 2008. Claimant again cancelled the DIME and the exami-
nation was rescheduled for January 26, 2009. Claimant did not attend the January 26, 
2009 examination and the matter has not been rescheduled. Claimant testified at the 
hearing in this matter that she cancelled the three DIME’s because the DIME physician 
lacked sufficient paperwork in the form of medical records to evaluate her condition. 



 10. On August 17, 2009 the parties  conducted the evidentiary deposition of Dr. 
Davis. Dr. Davis explained that Claimant suffered from pre-existing degenerative os-
teoarthritis in both knees at the time of her fall on April 3, 2008. The slip and fall did not 
cause the osteoarthritis but merely resulted in bruising. Dr. Davis  acknowledged that 
Claimant required an arthroplasty or total knee replacements based on her chronic con-
dition and that prior to the April 3, 2008 incident she was willing to tolerate her discom-
fort and limitations. At a certain point Claimant was no longer willing to accept her limita-
tions and decided to pursue knee replacements. Dr. Davis thus concluded that the April 
3, 2008 incident did not cause Claimant to require knee replacements.

11. On August 27, 2009 the parties  conducted the evidentiary deposition of Dr. 
Ryan. Dr. Ryan reiterated that Claimant’s April 3, 2008 slip and fall accelerated her need 
for knee replacement surgeries. He explained that the work incident precipitated the de-
terioration of Claimant’s  condition in terms of both pain and limitation of function. Dr. 
Ryan acknowledged that Claimant had suffered from severe end stage arthritis for many 
years and postponed knee replacement surgery because she sought to continue skiing. 
He also recognized that during the April 3, 2008 incident Claimant had only suffered 
knee contusions while the pain associated with Claimant’s end stage arthritis was deep 
within her knee.

12. Claimant has failed to demonstrate that it is more probably true than not 
that a total right knee replacement is related to her April 3, 2008 industrial injury and is 
reasonable and necessary to relieve the effects of the injury. The persuasive weight of 
the medical evidence reveals  that the slip and fall did not aggravate, accelerate or com-
bine with Claimant’s pre-existing condition to cause the need for total knee arthroplasty. 
Instead, the natural progression of Claimant’s underlying degenerative osteoarthritis 
caused her to need a total knee replacement.

13. On April 3, 2008 Claimant slipped and fell on Employer’s concrete walk-
way. The incident resulted in superficial knee contusions. The record reveals that 
Claimant had suffered a long history of severe end stage osteoarthritis in both knees. 
Dr. Failinger remarked that Claimant had postponed knee replacement surgery as long 
as possible because she wanted to continue to ski. He noted that knee replacement 
surgery was inevitable. Dr. Chang explained that Claimant’s  April 3, 2008 fall may have 
exacerbated her right knee symptoms but her current need for a knee replacement was 
due to her longstanding arthritis in both of her knees. Dr. Dunkle commented that 
Claimant had experienced decreased function since the April 3, 2008 incident but attrib-
uted the worsening of Claimant’s  condition to the natural progression of an underlying 
degenerative process. Finally, Dr. Davis  explained that Claimant’s degenerative osteoar-
thritis  reached a point at which she was no longer willing to tolerate the discomfort and 
limitations associated with her condition. Therefore, the April 3, 2008 incident was not 
the cause of Claimant’s need for a knee replacement. Although Dr. Ryan opined that 
Claimant’s slip and fall accelerated her need for a total knee replacement, he acknowl-
edged that she had suffered from severe end stage osteoarthritis for a number of years 
and had postponed knee replacement surgery so that she could continue skiing.



14. The record reveals that Claimant’s  conduct resulted in an implied waiver of 
her right to a DIME. Claimant did not attend her original DIME appointment scheduled 
for October 24, 2008. The DIME was rescheduled for November 21, 2008. Claimant 
again cancelled the DIME and the examination was rescheduled for January 26, 2009. 
She did not attend the January 26, 2009 examination. Claimant has not subsequently 
rescheduled the DIME. She testified that she cancelled the three DIME’s because the 
DIME physician lacked sufficient paperwork in the form of medical records to evaluate 
her condition. Claimant’s  explanation for her failure to attend the DIME’s  does not con-
stitute persuasive evidence for her actions. Moreover, her subsequent failure to pursue 
the DIME is inconsistent with the assertion of her right to a DIME.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. §8-40-
102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Medical Benefits

 4. Respondents are liable for authorized medical treatment that is reason-
able and necessary to cure and relieve the effects of an industrial injury. §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716 (Colo. 1994). 
Nevertheless, the claimant bears the burden of demonstrating a causal connection be-
tween a work-related injury and the condition for which benefits are sought. In Re 
Abeyta, W.C. No. 4-669-654 (ICAP, Jan. 28, 2008). A pre-existing condition or suscepti-
bility to injury does not disqualify a claim if the employment aggravates, accelerates, or 



combines with the pre-existing condition to produce a need for medical treatment. Dun-
can v. Industrial Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004). When a 
claimant experiences symptoms while at work, it is  for the ALJ to determine whether a 
subsequent need for medical treatment was caused by an industrial aggravation of the 
pre-existing condition or by the natural progression of the pre-existing condition. In re 
Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005). Furthermore, the determination of 
whether medical treatment is  necessitated by a compensable aggravation or a mere 
worsening of a pre-existing condition is  a question of fact for the ALJ. In Re Abeyta, 
W.C. No. 4-669-654 (ICAP, Jan. 28, 2008). When the record contains conflicting expert 
opinions the ALJ is charged with resolving the conflict. Id.

5. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that a total right knee replacement is related to her April 3, 2008 industrial in-
jury and is  reasonable and necessary to relieve the effects of the injury. The persuasive 
weight of the medical evidence reveals  that the slip and fall did not aggravate, acceler-
ate or combine with Claimant’s pre-existing condition to cause the need for total knee 
arthroplasty. Instead, the natural progression of Claimant’s underlying degenerative os-
teoarthritis caused her to need a total knee replacement.

6. As found, on April 3, 2008 Claimant slipped and fell on Employer’s con-
crete walkway. The incident resulted in superficial knee contusions. The record reveals 
that Claimant had suffered a long history of severe end stage osteoarthritis  in both 
knees. Dr. Failinger remarked that Claimant had postponed knee replacement surgery 
as long as possible because she wanted to continue to ski. He noted that knee re-
placement surgery was inevitable. Dr. Chang explained that Claimant’s April 3, 2008 fall 
may have exacerbated her right knee symptoms but her current need for a knee re-
placement was due to her longstanding arthritis in both of her knees. Dr. Dunkle com-
mented that Claimant had experienced decreased function since the April 3, 2008 inci-
dent but attributed the worsening of Claimant’s  condition to the natural progression of 
an underlying degenerative process. Finally, Dr. Davis explained that Claimant’s degen-
erative osteoarthritis reached a point at which she was no longer willing to tolerate the 
discomfort and limitations associated with her condition. Therefore, the April 3, 2008 in-
cident was not the cause of Claimant’s need for a knee replacement. Although Dr. Ryan 
opined that Claimant’s slip and fall accelerated her need for a total knee replacement, 
he acknowledged that she had suffered from severe end stage osteoarthritis  for a num-
ber of years and had postponed knee replacement surgery so that she could continue 
skiing. 

Waiver of DIME

7. Waiver is the intentional relinquishment of a known right and may be ex-
press or implied. Rodriguez v. Safeway Stores, Inc., W.C. No. 4-719-019 (ICAP, June 3, 
2009). Implied waiver exists “when a party engages in conduct which manifests an in-
tent to relinquish the right or acts inconsistently with its assertion.” Burlington Northern 
R. Co. v. Stone Container Corp., 934 P.2d 902 (Colo. App. 1997). To constitute an im-
plied waiver a party’s  conduct “must be free from ambiguity and clearly manifest the in-



tent not to assert the benefit.” Department of Health v. Donahue, 690 P.2d 243 (Colo. 
1984). The existence of waiver is  a factual matter for determination by the ALJ. 
Rodriguez v. Safeway Stores, Inc., W.C. No. 4-719-019 (ICAP, June 3, 2009).

8. In Rodriguez v. Safeway Stores, Inc., W.C. No. 4-719-019 (ICAP, June 3, 
2009), ICAP cited WCRP 11-3(H) and noted that a failure to make a DIME appointment 
within a specified time period could result in a cancellation of the DIME absent good 
cause shown. The ICAP concluded that the claimant’s failure to schedule a DIME from 
the period August 27, 2007 until the date of the hearing on September 18, 2008 resulted 
in a waiver of the DIME.

9. As found, the record reveals that Claimant’s  conduct resulted in an implied 
waiver of her right to a DIME. Claimant did not attend her original DIME appointment 
scheduled for October 24, 2008. The DIME was rescheduled for November 21, 2008. 
Claimant again cancelled the DIME and the examination was  rescheduled for January 
26, 2009. She did not attend the January 26, 2009 examination. Claimant has not sub-
sequently rescheduled the DIME. She testified that she cancelled the three DIME’s  be-
cause the DIME physician lacked sufficient paperwork in the form of medical records to 
evaluate her condition. Claimant’s explanation for her failure to attend the DIME’s does 
not constitute persuasive evidence for her actions. Moreover, her subsequent failure to 
pursue the DIME is inconsistent with the assertion of her right to a DIME.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant’s total right knee replacement surgery is not related to her April 
3, 2008 industrial injury and is not reasonable and necessary to relieve the effects of the 
injury.

2. Claimant has waived her right to a DIME.

3. All issues not resolved in this Order are reserved for future determination.

DATED: October 6, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-435

ISSUES



 The issues determined herein are compensability and temporary total disability 
(“TTD”) benefits. The parties stipulated that treatment by Dr. Schwender was authorized 
and reasonably necessary.

FINDINGS OF FACT

1. Claimant worked as a mechanic for the employer between August 28, 2006 and 
December 16, 2008. As a mechanic, claimant performed repair and maintenance for 
equipment used by the employer in its large landscape material business. Claimant was  
supervised by Mr. Yauger. The employer has a safety program for employees super-
vised by Mr. Schade. 

2. On approximately Friday, November 21, 2008, while repairing an axle and hub 
for a backhoe, claimant suffered an accidental injury to his left knee. The front axle had 
been pulled out and was on jack stands and claimant was reassembling the gears when 
he sustained an injury to his left knee. Claimant was holding the gear assembly be-
tween his legs while bending at the knee and trying to fit the gear onto the axle. 

3. On November 24, 2008, claimant returned to his regular duty work for the em-
ployer. Claimant alleges that he reported his injury to Mr. Yauger, who questioned him 
about his limp. Mr. Yauger admitted that he saw claimant limp, but claimant did not re-
port a work injury and merely asked for a recommendation for a physician, Dr. Brass-
field.

4. On November 26, 2008, Dr. Brassfield examined claimant, who reported that he 
had a 10-day history of left knee pain that started when he was picking up a heavy en-
gine housing. 

5. Mr. Schade also admitted that he saw claimant limp and asked claimant about it. 
He testified that claimant reported that he “tweaked” his knee when he stood up and it 
popped. Claimant told him that he was seeing a physician about it, but he did not report 
a work injury.

6. On December 15, 2008, Mr. Yauger decided to terminate claimant’s employment 
due to poor performance on a May 2008 engine repair. Mr. Yauger did not yet know 
about claimant’s work injury. On December 16, 2008, Mr. Yauger informed claimant that 
his employment was terminated. Claimant then reported his left knee work injury work-
ing on a backhoe. Claimant was referred to Dr. Schwender.

7. On December 18, 2008, Dr. Schwender examined claimant, who reported that he 
was injured one week before Thanksgiving while kneeling to install a hub cover on the 
axle of a back hoe. As he was kneeling down, he felt a pain on the medial aspect of his 
left knee. Dr. Schwender diagnosed a left medial collateral ligament (“MCL”) strain. He 
referred claimant for physical therapy, prescribed over-the-counter ibuprofen, and re-
leased claimant to return to regular duty work with no restrictions.



8. Claimant admitted that he physically could have continued regular duty work after 
December 16, 2008, but for his termination from employment.

9. On approximately April 1, 2009, claimant returned to work as a mechanic for 
Rocky Mountain Pre-Mix. He suffered increased knee pain while working in that job.

10. On May 19, 2009, Dr. Paz performed an independent medical examination for 
respondents. Claimant reported an onset of pain in his medial left knee while lining up a 
“three gear set” weighing between 45-50 pounds. Dr. Paz concluded that it was physio-
logically not probable that claimant injured his left MCL in the mechanism of injury re-
ported by claimant. Dr. Paz explained in his deposition that collateral ligaments protect 
the knee from lateral forces. A medial collateral ligament strain occurs with “valgus de-
flection” of the knee joint. Dr. Paz testified that claimant’s partial squatting position is not 
consistent with an MCL injury because the stress from that position would be across the 
quadriceps muscle and not the MCL. Dr. Paz found no evidence of valgus deflection in 
claimant’s description and demonstration of his alleged injury that could have caused an 
MCL injury. 

11. Claimant has proven by a preponderance of the evidence that he suffered an ac-
cidental injury to his left knee arising out of and in the course of his employment on No-
vember 21, 2008. Claimant’s testimony is credible that he bent his left knee while hold-
ing a front axle gear to try to fit the gear onto the axle. He suffered medial left knee pain. 
Mr. Yauger and Mr. Schade admit that claimant was limping, although they contend that 
he did not report a work injury until after he was terminated on December 16, 2008. 
Claimant’s history to Dr. Brassfield, Dr. Schwender, and Dr. Paz is reasonably consis-
tent. Dr. Paz is not persuasive that the “mechanism” of injury is not consistent with an 
MCL strain. Dr. Paz ignored the fact that claimant was holding the gear assembly be-
tween his legs while bending at the knee and trying to fit the gear onto the axle. That 
mechanism is far more likely to exert lateral force to the knee. 

12. Claimant has failed to prove by a preponderance of the evidence that he was un-
able to return to his regular occupation as a mechanic as a result of the work injury. 
Claimant continued to perform his regular duties up to December 16. Dr. Schwender re-
leased claimant to return to full duty without restrictions. Claimant admitted that he could 
have continued work after a mechanic after December 16, 2008. 

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment. Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boul-
der v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001). If an industrial injury aggravates, accelerates, or combines  with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable. H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). Claimant 



must prove that an injury directly and proximately caused the condition for which bene-
fits are sought. Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 
(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997. Claimant must prove entitlement to benefits by 
a preponderance of the evidence. The facts in a workers’ compensation case are not 
interpreted liberally in favor of either claimant or respondents. Section 8-43-201, C.R.S. 
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). As found, claimant has  proven by a preponderance of 
the evidence that he suffered an accidental injury to his left knee arising out of and in 
the course of his employment on November 21, 2008. 

2. To obtain TTD benefits, claimant must establish a causal connection be-
tween a work-related injury and a subsequent wage loss. §8-42-103(1)(a), C.R.S. To 
demonstrate entitlement to TTD benefits a claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, that he left work as a result of the 
disability, and that the disability resulted in an actual wage loss. PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995). The term “disability,” connotes two elements: (1) 
medical incapacity evidenced by loss or restriction of bodily function; and (2) impairment 
of wage earning capacity as demonstrated by claimant's inability to resume his  prior 
work. Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). A claimant suffers from an im-
pairment of earning capacity when he has a complete inability to work or has restrictions 
that impair his  ability to effectively and properly perform his regular employment such 
that he has a wage loss. Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 
1998). As found, claimant has failed to prove by a preponderance of the evidence that 
he was unable to return to his regular occupation as a mechanic as a result of the work 
injury. 

3. Respondents additionally assert that Claimant is precluded from receiving 
TTD benefits because he was responsible for his termination from employment pursu-
ant to §8-42-105(4) C.R.S and §8-42-103(1)(g) C.R.S. (collectively “termination stat-
utes”). Because claimant has failed to prove entitlement to TTD benefits, the affirmative 
defense that claimant was responsible for his termination of employment is moot. 

ORDER

 It is therefore ordered that:

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers, including Dr. Schwender and his referrals.

2. Claimant’s claim for TTD benefits from December 16, 2008 through March 31, 
2009, is denied and dismissed. 

DATED: October 7, 2009   



Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-749-778

ISSUES

¬ Did respondents overcome by clear and convincing evidence Dr. Hattem’s 7% 
whole person rating for permanent medical impairment of the lumbar region of claim-
ant’s spine?
¬ Did claimant prove by a preponderance of the evidence that she is entitled to 
permanent partial disability benefits based upon impairment of her right upper extrem-
ity?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following find-
ings of fact:

1. Employer operates a meat packing business. Claimant's date of birth is March 
16, 1960; her age at the time of hearing was 49 years. Claimant began working for em-
ployer on December 2, 2002. Claimant sustained an admitted injury while working for 
employer on August 8, 2007, when a side of beef hanging from the line dislodged from 
its hook and fell against claimant’s right arm and right knee. 
2. At the time of her injury, claimant was performing duties on the mark brisket line. 
Claimant’s duties on the mark brisket line include hooking a side of beef with her left 
hand and then marking the beef, at the top, with her right hand. Claimant works from 
6:45 a.m. until about 3:30 p.m. approximately 4 to 6 consecutive days a week. Claimant 
stands to perform her job duties, and she typically gets four breaks, including lunch. 
3. Employer referred claimant to Hector Brignoni, M.D., who first treated her on 
August 9, 2007. Dr. Brignoni diagnosed pain on claimant’s right shoulder, flank, hip, and 
knee, plus bruising and abdominal pain. Dr. Brignoni released claimant to return to 
modified duty work. 
4. In addition to Dr. Brignoni, various other medical providers treated claimant, in-
cluding: Gregory Denzel, D.O., who first evaluated claimant on August 14, 2007; Rob-
erta Anderson-Oeser, M.D., who performed her initial evaluation of claimant on Sep-
tember 6, 2007; Scott Parker, D.C., who provided claimant chiropractic treatments, be-
ginning on November 28, 2007; and Ron Carbaugh, Psy.D., who performed a pain psy-
chology evaluation on December 17, 2007. Claimant also underwent numerous physical 
therapy treatments. 
5. Gregory Denzel, D.O. noted that claimant complained of low back pain, right 
shoulder pain, and numbness in her right leg. Dr. Denzel remarked that claimant had 
slight decreased range of motion in her lumbar spine. Additionally, Dr. Denzel noted that 



claimant’s right shoulder had full active range of motion with minimal tenderness to her 
right shoulder. Dr. Denzel recommended physical therapy. 
6. On September 6, 2007, Dr. Anderson-Oeser noted that claimant continued to 
complain of pain in her right shoulder, right elbow, lumbar area, and right knee despite 
the passage of pain. On examination, Dr. Oeser noted that claimant was in no acute dis-
tress and that claimant’s right shoulder range of motion was within functional limits. 
Claimant’s FABERE’S test was negative bilaterally. Dr. Oeser’s impressions were right 
shoulder girdle strain, thoracic strain, lumbosacral strain, right shoulder impingement, 
and associated myofascial pain. Because of claimant’s complaints of right lower extrem-
ity pain and paresthesia, Dr. Oeser ordered a magnetic resonance imaging (MRI) scan 
of the lumbosacral spine to rule out possible disc protrusion with impingement of the 
right S1 nerve root at the L5-S1 level. 
7. Claimant underwent the MRI of her lumbar spine on September 7, 2007, which 
showed mild degenerative disk disease (DDD) from mid to lower lumbar spine and facet 
arthropathy (arthritis) at the L4-L5 and L5-S1 levels. The MRI also showed moderate 
left-sided foraminal narrowing at the L3-L4 level and mild to moderate left-sided forami-
nal narrowing at the L4-L5 level. There was no central stenosis of the spinal canal. 
However, the left L3 nerve root contacted the disk annulus just lateral to the neural fo-
ramen at the L3-L4 level. The MRI findings of the left-sided pathology at the L3 nerve 
root failed to correlate clinically with claimant’s complaints of radiculopathy into her right 
lower extremity.
8. Dr. Oeser reevaluated claimant on October 4, 2007, when claimant reported pain 
at a level of 8/10. Claimant reported no long-term benefits even though she had at-
tended eleven physical therapy sessions. Claimant stated that, while she felt good on 
the day of physical therapy treatments, her symptoms increased when she returned to 
work. Claimant stated she was unable to externally rotate her right shoulder due to the 
severity of her pain. Dr. Oeser reviewed claimant’s lumbar spine MRI, and noted that 
the MRI did not show any evidence of right-sided nerve root impingement. On examina-
tion, Dr. Oeser noted that claimant walked with a normal tandem gait and was able to 
perform heel and toe walking. Claimant’s right shoulder range of motion was restricted 
primarily with external and internal rotation. On examination of her lumbar spine, claim-
ant had restricted range of motion in all planes. Dr. Oeser found the Fabere’s testing 
positive on the right but negative on the left. Dr. Oeser noted the absence of objective 
pathology to attribute to claimant’s complaints of symptoms radiating into her right lower 
extremity. 
9. On October 8, 2007, Dr. Brignoni evaluated claimant and found decreased range 
of motion of her right shoulder due to complaints of 7/10 pain. Dr. Brignoni diagnosed 
claimant with right shoulder myofascial pain and possible tear of the rotator cuff. Dr. 
Brignoni referred claimant for an MRI of her right shoulder, which she underwent on Oc-
tober 18, 2007. 
10. Dr. Brignoni reevaluated claimant on October 24, 2007, when claimant reported 
that she was either the same or worse than before. Dr. Brignoni noted that claimant’s 
right shoulder MRI arthrogram showed that claimant had moderate to severe tendinosis 
in the rotator cuff but no rotator cuff tear. Dr. Brignoni diagnosed claimant with right 
shoulder tendinosis.



11. On November 21, 2007, Dr. Brignoni reevaluated claimant. Dr. Brignoni contin-
ued to note that claimant complained of low back pain with right-sided radiculopathy that 
was inconsistent with the lumbar MRI showing left-sided pathology at the L3 nerve root. 
Dr. Brignoni continued to find that claimant displayed a lot of pain behaviors. Dr. 
Brignoni initially recommended a psychological consultation on November 28, 2007, 
when claimant reported no improvement in her complaints despite significant therapeu-
tic and diagnostic treatment.
12. Dr. Oeser followed up with claimant on November 29, 2007, when claimant re-
ported pain at an 8/10 pain level. While claimant stated that she had ongoing pain in her 
right shoulder girdle, low back, and right lower extremity, Dr. Oeser was unsure why 
claimant had an increase in her symptoms. On examination, Dr. Oeser noted that 
claimant easily went from a seated to a standing position, ambulated around the exami-
nation room with a normal tandem gait, and performed heel and toe walking without dif-
ficulty. Dr. Oeser noted that it was unclear why claimant was having an increase in her 
symptoms and recommended a psychological consultation to evaluate claimant’s pain 
symptoms.
13. Dr. Parker provided claimant with chiropractic treatment on November 28th, No-
vember 30th, December 5th, December 12th, and December 14, 2007. Claimant reported 
right-sided lower back pain, which she rated 8/10, abdominal pain, right elbow pain, and 
knee pain. Claimant failed to report any right shoulder pain to Dr. Parker. Throughout his 
various examinations of claimant, Dr. Parker found claimant displayed inconsistencies 
even though he found her lumbar range of motion was full in all planes on December 5, 
2007 and December 14, 2007. At his November 28, 2007, examination of claimant, Dr. 
Parker found claimant’s sacroiliac joint function on the right was not restricted. Dr. 
Parker found claimant’s complaints of lower back pain and restricted motion inconsis-
tent with his clinical observations of her in the examining room. Dr. Parker opined that 
claimant’s prognosis was questionable due to her high pain complaints when compared 
to objective findings. Dr. Parker further opined that claimant had objective improvement 
of her low back pain despite her ongoing subjective pain complaints.
14. When Dr. Carbaugh performed a psychological evaluation of claimant on De-
cember 17, 2007, claimant complained of lower back pain, weakness and numbness in 
her legs, right knee pain, and right lower quadrant abdominal and groin pain. Claimant 
failed to mention any right shoulder pain or discomfort. Dr. Carbaugh noted that claim-
ant’s pain behavior was moderately high. Dr. Carbaugh determined that claimant has a 
somewhat passive-dependent personality style that was impacting her assumption of 
more responsibility for symptom management. Dr. Carbaugh diagnosed claimant with 
probable personality traits or coping style affecting pain management. Dr. Carbaugh 
provided claimant several counseling sessions to help her with pain management 
strategies. Dr. Carbaugh last counseled claimant on January 31, 2008. At that time, 
claimant reported that her subjective pain level had worsened, and she expressed con-
cern about her ability to perform her job. Dr. Carbaugh continued to opine that claimant 
was taking a very passive approach to her symptom management. 
15. Dr. Brignoni reevaluated claimant on January 14, 2008, and opined that claimant 
had pain magnification and pain behaviors despite undergoing physical therapy, chiro-
practic treatment, prescription medications, and lumbar spine injections. Dr. Brignoni 



noted that, by her report, claimant’s subjective complaints were not improving even 
though she continued to work within her restrictions.
16. On January 31, 2008, Dr. Oeser placed claimant at maximum medical improve-
ment (MMI) for her right shoulder and lumbar spine injury. Dr. Oeser determined that 
claimant sustained no permanent medical impairment. Dr. Oeser also determined that 
claimant warranted no permanent physical activity restrictions as a result of her right 
shoulder and lumbar spine injury. Dr. Oeser noted that claimant’s subjective complaints 
far outweighed objective findings on physical examination. Dr. Oeser found no physio-
logical explanation for claimant’s ongoing complaints of pain. On physical examination 
of claimant, Dr. Oeser continued to find that her right shoulder range of motion was 
within functional limits and that she had full passive range of motion of the shoulder. 
While claimant displayed restricted lumbar range of motion in all planes, her straight leg 
raising tests were negative bilaterally. Dr. Oeser opined that it was unclear as to what 
caused claimant’s ongoing symptoms as claimant had minimal to no findings on exami-
nation or on claimant’s imaging studies.
17. Dr. Brignoni reexamined claimant on February 11, 2008. Like Dr. Oeser, Dr. 
Brignoni noted the absence of any physiological explanation for claimant’s ongoing 
complaints. Dr. Brignoni stated that, while claimant’s pain drawings subjectively showed 
multiple areas of complaints, there was no physiological explanation tying those com-
plaints to claimant’s mechanism of injury. Dr. Brignoni agreed that claimant reached 
MMI, with no evidence of impairment. Dr. Brignoni nonetheless referred claimant for a 
functional capacity evaluation (FCE) to determine whether any physical activity restric-
tions might be warranted.
18. Dr. Brignoni last evaluated claimant on February 25, 2008, noting the FCE results 
were invalid due to claimant’s magnified pain behavior. Dr. Brignoni noted that, while 
claimant had an extensive workup, she continued to complain that she was not improv-
ing. Dr. Brignoni again opined that there was no physiological explanation for claimant’s 
ongoing symptoms. Dr. Brignoni placed claimant was at MMI, with no evidence of medi-
cal impairment and no permanent restrictions. 
19. Claimant requested a Division Independent Medical Examination (DIME) through 
the Division of Workers’ Compensation. The division appointed Albert Hattem, M.D., as 
the DIME physician. Dr. Hattem examined claimant on July 9, 2008 and September 24, 
2008. Dr. Hattem agreed with Dr. Brignoni’s determination that claimant reached MMI 
on February 25, 2008.
20. Dr. Hattem diagnosed claimant with Somatoform Disorder, noting:

This  case is very concerning because [claimant] has consistently com-
plained of pain involving the entire right side of her body including her 
head. Despite very extensive treatment including pool-based therapy, 
land-based therapy, behavioral counseling, chiropractic manipulation, a 
right shoulder injection and 2 lumbar injections her pain remains [un-
changed]. [Claimant] reports no improvement whatsoever since August 8, 
2007. I agree with Dr. Oeser in that there is probably a very significant 
psychosocial component to her pain complaints. For this  reason, I 
would be very hesitant to recommend any additional treatment directed at 
her physical complaints.



(Emphasis  added). Dr. Hattem also diagnosed right shoulder impingement, mechanical 
low back pain, and myofascial pain complaints.

21. Dr. Hattem determined that claimant sustained permanent medical impairment of 
the right shoulder and the lumbar region of her lower back. Dr. Hattem rated claimant’s 
right shoulder impairment at 14% of the upper extremity based upon abnormal motion of 
the shoulder. Dr. Hattem rated claimant’s lumbar impairment at 7% of the whole person 
based upon a specific disorder of the spine under Table 53, II (C) of the American Medi-
cal Association Guides to the Evaluation of Permanent Impairment, Third Edition (Re-
vised) (AMA Guides). Dr. Hattem determined that claimant had 6 months of documented 
pain with moderate to severe degenerative changes on structural tests. Dr. Hattem 
noted that claimant’s MRI findings failed correspond to her complaints of right lower ex-
tremity symptoms. Dr. Hattem determined that claimant’s demonstrated motion of her 
lumbar spine was unreliable and invalid for purposes of rating abnormal motion; he 
wrote:

I elected not to assign an impairment for abnormal lumbar motion because 
[claimant’s] demonstrated motion is nonphysiologic. When asked to 
actively move her lumbar spine she barely budged at all. This  demon-
strated motion is self-limited and does not correspond to MRI findings. 

(Emphasis added).

22. Because he determined that claimant was demonstrating self-restricting range of 
motion of her lumbar spine and providing invalid measurements, Dr. Hattem performed 
repeat measurements of her range-of-motion testing on September 24th. Dr. Hattem 
reported:

Lumbar range of motion measurements … today demonstrate self restrict-
ing behaviors as did her prior measurements  on 7/9/08. Because this  very 
restricted lumbar motion … does not correspond to objective findings, I 
once again recommend that they not be included in the impairment analy-
sis. 

Dr. Hattem’s determination that claimant sustained impairment of 7% of the whole per-
son based upon regional impairment of her lumbar spine is  presumptively correct unless 
overcome by clear and convincing evidence. The Judge may not accord any special 
weight to Dr. Hattem’s determination that claimant sustained impairment of 14% of her 
right upper extremity based upon abnormal shoulder motion.

23. At respondents’s request, Robert W. Watson, Jr., M.D. performed an independent 
medical examination of claimant on January 22, 2009. Dr. Watson testified as an expert 
in the area of occupational medicine. Like Dr. Brignoni and Dr. Brignoni, Dr. Watson de-
termined that claimant reached MMI on February 25, 2008, with no permanent impair-
ment. Dr. Watson based his opinion upon the history he obtained from claimant, his ex-
amination findings, and his review of claimant’s medical records. In his report and testi-
mony, Dr. Watson persuasively explained the medical evidence supporting his opinions 
in this case. Dr. Watson’s testimony was evidence-based, credible, and persuasive. 



24. Based upon his clinical evaluation of claimant, Dr. Watson agreed with the opin-
ions of Dr. Brignoni, Dr. Oester, and Dr. Hattem in finding that claimant’s complaints and 
symptoms regarding her right shoulder and lumbar spine are nonphysiologic. Dr. Wat-
son explained that nonphysiologic findings indicate that the examining physician is un-
able to substantiate a patient’s subjective complaints of pain with objective, physiologic 
findings.
25. Dr. Watson offered the following examples of inconsistencies supporting his di-
agnosis of nonphysiologic findings: Claimant stated that she had a burning type of pain 
in her low back, pain in her right shoulder, and pain radiating from her right leg to her 
right arm. Dr. Watson noted that, while claimant walked very slowly and stiffly, she was 
able to step onto a step-stool to climb onto the examination table without any problem. 
On examination of her right shoulder, Dr. Watson noted that claimant had generalized 
tenderness with palpation and that claimant’s range of motion was diminished to flexion 
and extension. Nonetheless, Dr. Watson observed that claimant was able to use her 
right arm for support when getting onto the examination table. 
26. On examination of the lumbar spine, Dr. Watson noted that claimant had severely 
restricted lumbar range of motion. While claimant stated that she was unable to stand 
on her tiptoes, she could step up on the step-stool leading with the right foot to get onto 
the examination table. Dr. Watson noted that, while claimant had significant weakness 
on examination that would be inconsistent with her ability to walk, she nonetheless 
walked and used her right leg to get onto the examination table. Dr. Watson noted that, 
while claimant’s lumbar range of motion was essentially non-existent on direct examina-
tion, claimant showed she was able to go from a lying to sitting position by turning and 
twisting her back.
27. Dr. Watson disagreed with Dr. Hattem’s determination of permanent medical im-
pairment. The Judge notes that Dr. Hattem, Dr. Watson, Dr. Oeser, and Dr. Brignoni all 
found that claimant had nonphysiologic findings. Additionally, both Dr. Oeser and Dr. 
Brignoni noted that claimant demonstrated significant pain behaviors and inconsisten-
cies on evaluation. Dr. Watson persuasively questioned why he and Dr. Hattem found 
claimant displayed abnormal motion of the right shoulder when her treating physicians 
consistently found that claimant had full, functional range of motion of the shoulder at 
the time she reached MMI. Dr. Watson persuasively testified that, because her range of 
motion was within functional limits at MMI, claimant should have been able to use the 
shoulder normally. Dr. Watson noted that Dr. Hattem failed to comment or explain why 
his findings and recommendations were in such disagreement with the findings of the 
treating physicians at the time of MMI.
28. Dr. Watson diagnosed claimant with myofascial pain in the lumbar spine and right 
shoulder regions. Dr. Watson testified that myofascial pain involves pain in muscle tis-
sue or the lining around the muscle. Dr. Watson opined that claimant complained of dif-
fuse, nonphysiologic pain, which is non-localized pain throughout the body. Dr. Watson 
testified that, while claimant reported tenderness over her right shoulder and lower 
back, that tenderness was a subjective, rather than an objective finding. Dr. Watson 
persuasively testified that claimant did not have any ratable objective findings.
29. Crediting Dr. Watson’s medical opinion, the findings of structural changes or pa-
thology on the September 7, 2007, MRI of claimant’s lumbar spine are very common in 
a person over 35 years of age. These structural changes are clinically insignificant in 



claimant’s case because claimant’s objective pathology is left-sided, while claimant’s 
acute injury actually occurred to the right side of her body. Dr. Watson persuasively tes-
tified that claimant’s complaints involved her right side, which is inconsistent with the 
MRI findings of pathology on claimant’s left side. 
30. Dr. Watson persuasively testified that the invalid findings on the February 21, 
2008, FCE further demonstrate that claimant is unreliable in reporting her symptoms 
and complaints. At the FCE, the therapist determined that claimant’s subjective symp-
toms were less that reliable and that she complained of increased pain on axial loading 
testifying. Dr. Watson persuasively explained that a positive axial loading test meant that 
claimant’s complaints were nonphysiologic. The FCE therapist also found that claimant 
had positive Waddell signs, which are used by examiners to assess whether an exami-
nation is consistent with physiologic abnormality. Dr. Watson noted that claimant had 
positive Waddell’s signs indicating inconsistencies in her examination. The Judge has 
considered all evidence contrary to the opinions of Dr. Watson, Dr. Brignoni, and Dr. 
Oeser, regarding MMI, causation and impairment, and finds these opinions and evi-
dence to be unpersuasive.
31. Respondents showed it highly probable that Dr. Hattem’s 7% whole person rating 
for regional impairment of claimant’s lumbar spine is incorrect. Dr. Hattem based this 
rating upon a diagnosis of a specific disorder according to Table 53, II (C) of the AMA 
Guides. Crediting Dr. Watson’s medical opinion, the Judge finds: A specific disorder rat-
ing requires objective findings and a pathological diagnosis. Dr. Hattem’s diagnosis of 
myofascial pain fails to represent a structural problem or pathology in the lumbar spine. 
Dr. Hattem’s diagnosis of mechanical low back pain simply indicates that claimant com-
plains of pain when moving her lower back, but that diagnosis fails to identify any spe-
cific structural lesion. Although Dr. Hattem used the diagnosis of mechanical low back 
pain to substantiate a specific disorder rating under Table 53, II (C), mechanical low 
back pain is not a ratable diagnosis absent a structural lesion to correlate with those 
complaints. Although claimant has structural changes shown on the MRI, the examining 
physician must correlate those degenerative changes with the physical examination and 
objective findings. Here, none of claimant’s examining physicians found any correlation 
between claimant’s complaints and structural changes on MRI. Even Dr. Hattem noted 
that claimant lacked any left-sided complaints that might otherwise correlate with left 
sided structural changes on the MRI. In addition, Dr. Hattem found claimant’s report of 
symptoms unreliable. This finding was consistent with the findings of Dr. Watson, Dr. 
Brignoni, and Dr. Oester, who declined to assign claimant any permanent impairment 
because of nonphysiologic complaints. Even Dr. Hattem on 2 separate occasions was 
unable to obtain valid measurements of claimant’s lumbar range of motion because she 
self-limited her motion. Based upon the totality of the evidence, the Judge finds it highly 
probable Dr. Hattem erred in providing claimant a 7% whole person rating under Table 
53, II (C) of the AMA Guides. 
32. Claimant failed to show it more probably true than not that her injury at employer 
resulted in permanent impairment of her right shoulder. Although Dr. Hattem gave 
claimant a 14% upper extremity rating for abnormal range of motion of the right shoul-
der, Dr. Hattem’s finding of abnormal motion is inconsistent with the findings of Dr. 
Brignoni and Dr. Oester, who found that claimant had functional range of motion at the 
time of MMI. Although Dr. Watson found similar abnormal shoulder motion, Dr. Watson 



opined that claimant’s abnormal shoulder motion is unexplained when compared to the 
findings that claimant had functional range of motion at the time of MMI. Because the 
Judge finds claimant unreliable in reporting pain, symptoms, and limitations, there is no 
persuasive evidence showing it more probably true that her injury resulted in abnormal 
shoulder motion or that she sustained impairment of the right shoulder. Claimant thus 
failed to prove by a preponderance of credible evidence that she sustained impairment 
of her right upper extremity.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclusions 
of law:

A. Dr. Hattem’s Rating:

 Respondents argue that they overcame Dr. Hattem’s 7% whole person by clear 
and convincing evidence. The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra. The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of claimant nor in favor of the rights 
of respondents. Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201, supra. The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is  highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME physi-
cian is incorrect. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995). A fact or proposition has been proved by clear and convincing evidence if, con-
sidering all the evidence, the trier-of-fact finds it to be highly probable and free from se-
rious or substantial doubt. Metro Moving & Storage Co. v. Gussert, supra. A mere differ-



ence of opinion between physicians fails to constitute error. See, Gonzales v. Browning 
Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).

A DIME physician must rate impairment in accordance with the provisions of the 
AMA Guides. Sections 8-42-101(3.7) and 8-42-107(8)(c), supra; Wilson v. Indus. Claim 
Appeals Office, 81 P.3d 1117 (Colo. App. 2003). The AMA Guides state that if an exam-
iner’s findings “are not consistent with those in the record, the step of determining the 
percentage of impairment is meaningless and should not be carried out until communi-
cation between the involved physicians  or further clinical investigation resolves the dis-
parity.” AMA Guides 3rd Edition Revised § 2.1; see Goffinett v. Cocat, Inc., W.C. No. 4-
677-750 (I.C.A.O. April 16, 2008); see also Vasquez v. Safeway, Inc., W.C. No. 4-497-
976 (I.C.A.O. November 10, 2004). A DIME physician’s deviation from the AMA Guides 
constitutes some evidence that the DIME physician's rating is  incorrect.” Jaramillo v. Pil-
low Kingdom and Gen. Ins. Co. of Amer. d/b/a Safeco Ins., W.C. No. 4-457-028 
(I.C.A.O. September 10, 2002). 

Here, the Judge found that respondents showed it highly probable Dr. Hattem 
erred in providing claimant a 7% whole person rating under Table 53, II (C) of the AMA 
Guides based upon regional impairment of the lumbar spine. Respondents thus over-
came Dr. Hattem’s 7% whole person by clear and convincing evidence. 

As found, Dr. Hattem based this rating upon a diagnosis of a specific disorder 
according to Table 53, II (C) of the AMA Guides. The Judge credited the medical opinion 
of Dr. Watson in finding: A specific disorder rating requires objective findings and a 
pathological diagnosis. Dr. Hattem’s  diagnosis  of myofascial pain fails  to represent a 
structural problem or pathology in the lumbar spine that might otherwise be ratable un-
der Table 53, II (C). Dr. Hattem’s diagnosis of mechanical low back pain simply indicates 
that claimant complains of pain when moving her lower back, but that diagnosis  fails to 
identify any specific structural lesion. Although Dr. Hattem used the diagnosis of me-
chanical low back pain to substantiate a specific disorder rating under Table 53, II (C), 
mechanical low back pain is  not a ratable diagnosis absent a structural lesion to corre-
late with those complaints. Although claimant has structural changes shown on the MRI, 
the examining physician must correlate those degenerative changes with the physical 
examination and objective findings. Here, none of claimant’s  examining physicians 
found any correlation between claimant’s complaints and structural changes on MRI. 
Even Dr. Hattem noted that claimant lacked any left-sided complaints  that might other-
wise correlate with left sided structural changes on the MRI. 

In addition, Dr. Hattem found claimant’s  report of symptoms unreliable. This find-
ing was consistent with the findings of Dr. Watson, Dr. Brignoni, and Dr. Oester, who de-
clined to assign claimant any permanent impairment because of nonphysiologic com-
plaints. Even Dr. Hattem on 2 separate occasions was unable to obtain valid measure-
ments of claimant’s lumbar range of motion because she self-limited her motion, which 
further demonstrated that claimant’s report of symptoms is unreliable. The Judge con-
sidered claimant’s unreliable reporting and the totality of the evidence in finding it highly 
probable that Dr. Hattem’s incorrectly provided claimant a 7% whole person rating. 



 The Judge concludes that claimant’s claim for an award of permanent partial dis-
ability benefits based upon Dr. Hattem’s 7% whole person rating should be denied and 
dismissed. 

B. Upper Extremity Impairment:

Claimant argues she has proven by a preponderance of the evidence that she is 
entitled to permanent partial disability benefits based upon impairment of her right upper 
extremity. The Judge disagrees.

Claimant shoulders the burden of proving entitlement to benefits by a preponder-
ance of the evidence. Section 8-42-101, supra. A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).

Although the opinions and findings  of the DIME physician may be relevant to a 
determination of permanent partial disability under the schedule of disabilities, a DIME 
physician's opinion is not mandated by the statute nor is  the ALJ required to afford it any 
special weight. See Delaney v. Industrial Claim Appeals Office, 30 P.3d 691 (Colo. App. 
2000) It is only after the ALJ determines the claimant sustained impairment and that the 
impairment is whole person impairment that the DIME physician's  rating becomes enti-
tled to presumptive effect under §8-42-107(8)(c), supra. See Egan v. Industrial Claim 
Appeals Office, 971 P.2d 664 (Colo. App. 1998). (DIME provisions do not apply to the 
rating of scheduled injuries). 

The Judge found that claimant failed to show it more probably true than not that 
her injury at employer resulted in permanent impairment of her right shoulder. Claimant 
thus failed to prove by a preponderance of the evidence that she is entitled to perma-
nent partial disability benefits based upon impairment of her right upper extremity. 

Although Dr. Hattem gave claimant a 14% upper extremity rating for abnormal 
range of motion of the right shoulder, the Judge found that Dr. Hattem’s finding of ab-
normal motion was inconsistent with the findings of Dr. Brignoni and Dr. Oester at the 
time of MMI. Dr. Brignoni and Dr. Oester found that claimant had functional range of mo-
tion at the time of MMI. Although Dr. Watson and Dr. Hattem found similar abnormal 
shoulder motion, the Judge credited the persuasive testimony of Dr. Watson, who 
opined that claimant’s abnormal shoulder motion is unexplained when compared to the 
findings that claimant had functional range of motion at the time of MMI. Because the 
Judge found claimant unreliable in reporting pain, symptoms, and limitations, there is no 
persuasive evidence showing it more probably true that her injury resulted in abnormal 
shoulder motion or that she sustained impairment of the right shoulder. 

The Judge concludes that claimant’s claim for an award of permanent partial dis-
ability benefits based upon impairment of the right shoulder should be denied and dis-
missed.

 



ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant’s claim for an award of permanent partial disability benefits 
based upon Dr. Hattem’s 7% whole person rating is denied and dismissed. 

2. Claimant’s claim for an award of permanent partial disability benefits 
based upon impairment of the right shoulder is denied and dismissed.

3. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED: _October 7, 2009_

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-729-187

ISSUES

•  Whether Claimant’s impairment resides on the schedule or whether Claimant has 
sustained impairment as to the whole person. 
•  Whether the Division Independent Medical Examination physician’s opinions are 
entitled to presumptive effect with respect to the impairment rating
•  Whether Claimant is entitled to additional compensation for a cosmetic deformity 
resulting in functional impairment. 

FINDINGS OF FACT

1. On July 10, 2007, Claimant sustained an admitted injury to his right eye for which 
he received medical treatment that included surgery. 
2. Claimant’s authorized treating physician, Ronald Wise, M.D., placed Claimant at 
maximum medical improvement (MMI) on December 18, 2008. In his report, Dr. Wise 
noted that Claimant continues to complain of profound vision loss, but that such loss 
has a significant nonorganic component. 
3. Dr. Wise rated Claimant’s visual system impairment by using the Guides to the 
Evaluation of Permanent Impairment (Guides) and concluded as follows: “A total eye 
loss using the combined value charts on page 256 revealed a 61% rating. This rating 
was calculated using the 53% rating for visual acuity, 12% rating for visual fields, and 
5% rating for ocular disturbances rated by the papillary and corneal abnormalities. A to-
tal visual system impairment rating using table 5 page 169 revealed a 15% rating. This 
translates to a total whole person impairment rating of 14% using table 6, page 172.”



4. Respondents filed a Final Admission of Liability (FAL) on January 15, 2009, that 
admitted for a scheduled impairment of 61% part of Body Code 33, which translates to 
“Blindness One Eye.” 
5. Claimant objected to the FAL and underwent a Division Independent Medical Ex-
amination (DIME) with W. Bruce Wilson, M.D. Dr. Wilson issued a report dated March 
12, 2009, wherein he estimated Claimant’s vision at 20/50 based on Claimant’s subjec-
tive reports. Dr. Wilson, however, did not feel that Claimant’s vision was as bad as he 
claimed and noted a number of inconsistencies between Claimant’s subjective reports 
and the objective findings. 
6. Dr. Wilson analyzed Claimant’s impairment using the Guides. First, Dr. Wilson 
assumed that Claimant had only hand motion vision on the right. Such assumption led 
to the following conclusions: Under Table 2, page 163, 99% impairment; no abnormality 
in the visual fields, which he felt was not highly possible; Under Table 5, page 169, 25% 
loss; Under the combined values chart on page 254, a 26% loss; and under Table 6, 
page 172, 25% whole person impairment.
7. Dr. Wilson then assumed that Claimant had vision of 20/40 in perspective and 
concluded as follows: 57% under Table 6, page 163; 0% for visual fields; 14% for visual 
acuity; a combined value of 15%; and a whole person impairment of 14%. Dr. Wilson 
estimated that Claimant does not have total vision loss in his right eye and has 14% 
whole person impairment.
8. On May 18, 2009, Respondents filed another FAL that admitted for a scheduled 
impairment of 57% due to blindness in one eye. 
9. Claimant’s right eye has some redness and there is a white spot on the right side 
of his iris. 
10. Claimant has not suffered total loss of his right eye nor has he suffered total loss 
of use of his right eye. Claimant is not totally blind in his right eye pursuant to the medi-
cal records offered into evidence. Although Claimant has provided subjective reports of 
profound vision loss, both Drs. Wise and Wilson felt that Claimant’s subjective reports 
do not correlate with the objective findings. 
11. No physician has provided an impairment rating pursuant to Section 8.6 of the 
Guides for cosmetic deformities that do not otherwise alter ocular function. No physician 
has determined that any cosmetic deformity of Claimant’s eye affects the functioning of 
his face. 

CONCLUSIONS OF LAW

1. Section 8-42-107, C.R.S., sets forth two different methods of compensating 
medical impairment. Subsection (2) provides a schedule of disabilities and Subsection 
(8) provides for whole person ratings and the DIME process for resolving disputes about 
such whole person ratings. Whether a claimant sustained a scheduled or nonscheduled 
injury is a question of fact for the ALJ. Strauch v. PSL Swedish Healthcare System, 917 
P.2d 366 (Colo. App. 1996). Although the opinions and findings of the DIME physician 
may be relevant to this determination, a DIME physician's opinion is not mandated by 
the statute nor is the ALJ required to afford it any special weight. See Delaney v. Indus-
trial Claim Appeals Office, 30 P.3d 691 (Colo. App. 2000); and Webb v. Circuit City 
Stores, Inc., W.C. No. 4-467-005 (ICAO, August 16, 2002). 



2. The schedule of specific injuries includes in § 8-42-107(2)(gg), C.R.S., total 
blindness of one eye or some percentage thereof. As pertinent here, under § 
8-42-107(8)(c.5), C.R.S., when an injury results in total loss or total loss of use an eye, 
the benefits for such loss shall be determined as non-scheduled injuries. Because 
Claimant has not sustained a total loss of use or a total loss of his right eye, § 
8-42-107(8)(c.5), C.R.S., does not apply to his injury. Accordingly, Claimant’s medical 
impairment resides on the schedule and Claimant has sustained some percentage of 
total blindness in one eye.
3. Because the DIME opinion regarding the scheduled impairment rating is not 
given presumptive effect, the Judge must determine the appropriate scheduled rating 
based upon a preponderance of the evidence. Section 8-43-201, C.R.S. A preponder-
ance of the evidence is that which leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979). 
4. The opinions of Dr. Wise are more persuasive than those of Dr. Wilson. Dr. Wil-
son provided two different impairment ratings each of which depended on different de-
terminations of Claimant’s actual vision loss. Thus Dr. Wilson’s opinions appear specu-
lative as to Claimant’s actual vision loss and the appropriate impairment rating. Dr. 
Wise, however, provided a more definitive opinion concerning Claimant’s impairment. 
Based on the persuasive opinions of Dr. Wise, the Judge concludes that Claimant has 
sustained 61% total blindness in one eye pursuant and is entitled to permanent disabil-
ity benefits pursuant to § 8-42-107(2)(gg), C.R.S.
5. Alternatively, Claimant contends that he has sustained a cosmetic deformity, 
which is a non-scheduled injury, that would entitle him to additional compensation pur-
suant to the opinions set forth in Gonzales v. Advanced Component Systems, 949 P.2d 
569 (Colo. 1997). Claimant has not established entitlement to such additional benefits. 
None of the medical records establish that Claimant has sustained a cosmetic deformity 
to his eye or face that would impair Claimant’s function. In addition, the Judge observed 
Claimant’s eye and face during the hearing and found that Claimant had some redness 
in his eye and a small white spot on the right side of his iris. These abnormalities do not 
rise to the level of a cosmetic deformity that would result in a functional impairment. 

ORDER

 It is therefore ordered that:

1. Claimant has sustained 61% total blindness in one eye pursuant and is entitled to 
permanent disability benefits pursuant to § 8-42-107(2)(gg), C.R.S., 
2. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
3. All matters not determined herein are reserved for future determination.

DATED: October 7, 2009

Laura A. Broniak
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-499-071

ISSUES

 The following issues were raised for consideration at hearing:

1. Whether Claimant’s Petition to Reopen based on a worsened condition should be 
granted;
2. Whether Claimant is entitled to medical benefits, including treatment for narcotic 
drug addition; 
3. If the Petition to Reopen is granted, whether Claimant is entitled to temporary 
disability benefits from the date of reopening and continuing; and
4. Whether Respondents are entitled to offsets.

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

 1. Claimant was born on June 17, 1980. When she was twenty years old, on 
April 6, 2001, Claimant suffered a compensable injury to her right upper extremity. That 
injury was subsequently diagnosed as  right ulnar neuropathy and Complex Regional 
Pain Syndrome (CRPS). Claimant was treated by numerous physicians, underwent sur-
gical procedures including implantation of a spinal cord stimulator, and, on August 26, 
2005, Claimant was declared by her then treating physician, Dr. Nelson, to be at maxi-
mum medical improvement (MMI). 

 2. Claimant received a 13% whole person impairment rating, and Respon-
dents initially filed a final admission consistent with said rating on December 9, 2005. 
Amended or corrected final admissions  were subsequently filed to properly state the 
amount of permanent partial disability benefits, the last of which is dated April 24, 2006. 
There was no objection to the final admission, and PPD benefits totaling $52,655.15 
were paid to Claimant per the admission. Respondents also admitted for maintenance 
medical benefits that were reasonably necessary and related to the injury.

 3. On November 9, 2006, Claimant petitioned to reopen her claim based on 
a letter report from Dr. John Tyler, dated October 16, 2006. Until the current proceeding 
that commenced on February 3, 2009, Claimant’s Petition to Reopen filed in 2006 had 
not been litigated or adjudicated. The November 9, 2006, Petition to Reopen was filed 
by attorney James May. No application for hearing was filed. Subsequently, Claimant’s 
representation in this matter was assumed by Steven Mullen, Esq. and a second Peti-
tion to Reopen was filed on September 5, 2008. Attorney Mullens appeared in this mat-
ter arguing that the November 9, 2006, Petition to Reopen was timely filed and should 
be adjudicated in this matter. The ALJ finds that the November 9, 2006, Petition to Re-



open was timely filed and remains  available for determination and is decided by this 
order.

 
 4. Subsequent to this  matter being closed by Final Admission of Liability, 
Claimant underwent a series of surgeries for this compensable injury and in connection 
with those surgical interventions and additional treatment, Claimant has been pre-
scribed analgesic narcotic pain medication to relieve the pain that Claimant has experi-
enced as a direct result of her work injury, her CRPS, and various treatments for her 
work injury, including, but not limited to, multiple surgical procedures. 

 5. Claimant established by preponderance of the evidence that subsequent 
to the Final Admission of Liability that was filed in this matter, Claimant’s  condition wors-
ened necessitating active treatment including implantation and removal, as well as re-
implantation, of nerve stimulators. 

 6. It is  found that as a direct result of the narcotic medication prescribed for 
Claimant, Claimant developed a narcotic dependency and subsequently a narcotic ad-
diction that has worsened over time and for which addiction Claimant now requires and 
should be awarded medical treatment in this  compensable workers’ compensation 
claim. 

 7. Dr. John Tyler testified at hearing. He also authored a letter dated October 
16, 2006, that accompanied Claimant’s  Petition to Reopen. Dr. Tyler’s opinions in this 
matter are found to be persuasive, credible, and more reliable than the opinions offered 
by Dr. John Sacha, Respondents’ forensic witness. 

 8. Dr. Tyler’s assessment of Claimant’s work related injury, pain resulting 
from the injury, Claimant’s need for medication to relieve the pain from the injury, as well 
as Claimant’s progressively worsened addiction and drug seeking secondary to the ad-
diction are likewise found to be credible and persuasive. Dr. Tyler has strongly recom-
mended that Claimant be provided with addiction treatment commencing with a thirty 
day, or longer, inpatient program. The ALJ finds that Dr. Tyler’s recommendation for that 
treatment is reasonable and that Respondents  are ordered to provide that treatment for 
Claimant. 

 9. On February 3, 2009, Claimant testified in direct testimony and estab-
lished a prima facie entitlement to reopening her claim. On cross-examination Respon-
dents’ counsel inquired of numerous instances in which Claimant engaged in drug seek-
ing behavior as Claimant’s addiction developed and worsened. Respondents counsel’s 
questions were met with Claimant’s denials  and her allegations that the records were 
incorrect insofar as the records  suggested that Claimant did in fact engage in repeated 
serious and numerous successful efforts to obtain and improperly use narcotic medica-
tion as a result of her addiction.

 10. When hearing commenced on June 15, 2009, Claimant testified in redirect 
testimony that her prior testimony on cross-examination given on February 3, 2009, was 



untruthful. Claimant admitted that she had engaged in all of the conduct inquired about 
by Respondents’ counsel. Claimant further testified that she acknowledged that she has 
a serious drug addiction that required treatment. When asked why she gave untruthful 
testimony about her prior conduct during the hearing that was held on February 3, 2009, 
Claimant testified on June 15, 2009, that she was embarrassed about and humiliated by 
the factual history concerning her drug seeking behavior and addiction and she disliked 
Respondents’ counsel and elected to argue with him. 

 11. The ALJ does not condone Claimant’s false testimony on cross-
examination. The ALJ’s job is  to assess the credibility of witnesses. The ALJ concludes 
that based on the totality of Claimant’s testimony as well as the testimony of Dr. Tyler, 
that Claimant is persuasive and credible with regard to the material issues of fact to be 
decided in this proceeding. 

 12. Respondents argue that Claimant’s untruthful testimony on cross-
examination, in combination with instances prior to her injury which Respondents allege 
evidence a predisposition to drug addiction, should cause the ALJ to conclude that 
Claimant will not be responsive to drug treatment and does not deserve the treatment 
because her condition is not work related. However, the ALJ does not reach that con-
clusion. The ALJ finds that Claimant’s pre-work injury activities do not allow the ALJ to 
conclude that Claimant was a drug addict before the work injury. And, Claimant’s denial 
of her drug seeking activities on cross-examination does not lend support for the con-
clusion that Claimant is not a candidate for drug treatment or that her testimony should 
be regarded as not credible. 

 13. For a period of approximately one year prior to the commencement of 
hearing in this matter, Claimant has attended outpatient treatment for drug addiction/
chemical dependency and successfully completed that program. During the course of 
the program, she tested positive for cocaine one time, but otherwise, benefited from the 
program, and as noted above, successfully completed that treatment. 

 14. Claimant testified on June 15, 2009, that she fully understands that she is 
not finished with treatment for her drug addiction. She thinks about using constantly and 
knows that she has to undergo additional treatment prior to reaching MMI in connection 
with her narcotic addiction. 

 15. Respondents offered the testimony of Dr. John Sacha, MD, at the pro-
ceedings that were held on June 15, 2009, in defense of Claimant’s Petition to Reopen. 
Dr. Sacha testified that he has expertise with regard to issues of medical legal causation 
and that he teaches the Level II program for the Division of Workers’ Compensation on 
the topic of medical causation in workers’ compensation claims. Dr. Sacha testified that 
Claimant’s drug addiction is  not related to her work injury or the treatment that Claimant 
received for her injury because, according to Dr. Sacha, Claimant’s personality and 
early childhood demonstrate that Claimant was predisposed to becoming a drug addict. 
Based on that predisposition, Dr. Sacha opined that, there was no causal relationship 
established between Claimant’s  injury and her treatment for the injury, including pre-



scription narcotics that increased in quantity and strength in an effort to address the 
pain that Claimant experienced as a result of Claimant’s work injury. 

 16. It is found that Dr. Sacha is less credible than Dr. Tyler. It is further found 
that Dr. Sacha analysis of Claimant’s medical records pertaining to Claimant’s childhood 
and young adulthood alleged use of alcohol, marijuana, and cocaine was not persua-
sive. 

 17. Dr. Tyler was called on rebuttal and expressed the opinion that Dr. Sacha’s 
denial of treatment recommendations  for Claimant is professionally unacceptable. Dr. 
Tyler’s testimony is reasonable and persuasive. Dr. Tyler reiterated his opinion that 
Claimant is not at MMI, consistent with his letter of October 16, 2006. Dr. Tyler credibly 
opined that Claimant developed a significant drug addiction, secondary to prescription 
medications that Claimant was provided to treat her work injury and that Claimant re-
quires additional drug addiction treatment starting with an inpatient treatment program 
of at least thirty days  duration. The ALJ finds Dr. Tyler’s recommendations and conclu-
sions to be persuasive. 

 18. Claimant has  continued to treat for her work injuries subsequent to the Fi-
nal Admission of Liability that was filed in 2005. Respondents have provided Claimant 
with continued maintenance medical care for her work injury. The ALJ finds and con-
cludes that medical care must include treatment for Claimant’s  work injury treatment re-
lated drug addiction. 

 19. As a result of the inpatient treatment program that Respondents are liable 
to provide Claimant, Claimant is disabled from her usual employment and is therefore 
entitled to TTD. On November 9, 2006, Claimant petitioned to reopen claim based on a 
letter/ report from Dr. John Tyler dated October 16, 2006. Claimant filed a second peti-
tion to reopen claim on September 5, 2008, incorporating the earlier petition and claim-
ing that the matter should be reopened because of change in medical condition, error 
and mistake. At the initial hearing on Claimant’s Petition to Reopen on February 3, 
2009, the Court ruled that the Petition to Reopen to be considered is the November 9, 
2006 Petition based on the Claimant’s worsened condition. 

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the ALJ enters the following Con-
clusions of Law.

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to as-
sure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S. A claimant in a Workers’ Compensation claim has the burden of provid-
ing entitlement to benefits by a preponderance of the evidence. Section 8-42-101, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after con-



sidering all of the evidence, to find that a fact is more probably true than not. Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. 
App. 2004). The facts  in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights  of the employer. Section 8-
43-201, C.R.S. A Workers’ Compensation case is  decided on its merits. Section 8-43-
201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).

4. The ALJ determined at the February 3, 2009, hearing in this matter that 
this  matter would proceed to hearing on the Claimant’s November 9, 2006, Petition to 
Reopen based on a worsened condition. It is  found that the November 9, 2006, Petition 
tolled the statute of limitation provided for under Section 8-43-303(1), C.R.S. The ALJ 
relies  upon the Mascitelli v. Giuliano & Sons Coal Co., 157 Colo. 240, 402 P.2d 192 

(1965), to find that Claimant's petition to reopen was not time barred and that the six-
year period to reopen a claim is tolled on the date claimant files a petition to reopen. It is 
further found and concluded that Claimant’s  filing of the application for hearing outside 
the six-year period provided by Section 8-43-303 does not require a determination that 
Claimant is  precluded from meeting the statutory deadline. Federal Express v. Industrial 
Claims Appeals Office, 51 P.3d 1107 (2002).

5. Claimant contends that she is entitled to TTD from the date of the Petition 
to Reopen and therefore an order should be entered finding that TTD commences from 
November 9, 2006 and continues until terminated by law. Claimant contention is  prem-
ised on her assertion that she is not at MMI and requires additional treatment for the 
work injury. 

6. It is  found and concluded that Claimant is entitled to TTD commencing 
November 9, 2006 and continuing until terminated by law. Respondents are entitled to 
offset permanent partial disability payments totaling $52,655.15 against TTD owed to 
Claimant. 

https://demo.lawriter.net/find_case?cite=157%20Colo.%20240
https://demo.lawriter.net/find_case?cite=157%20Colo.%20240
https://demo.lawriter.net/find_case?cite=402%20P.2d%20192
https://demo.lawriter.net/find_case?cite=402%20P.2d%20192


 7. Furthermore, the respondents  are liable for medical treatment reasonably 
necessary to cure or relieve the employee from the effects of the injury. Section 8-42-
101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). Accordingly, it 
is  concluded that Claimant requires continued medical treatment, including an inpatient 
drug treatment program of at least 30 days in length in order to treat her narcotic drug 
addiction.

ORDER

 It is therefore ordered that:

1. Claimant’s November 9, 2006, Petition to Reopen is granted.
2. Respondents shall be liable to Claimant for TTD commencing November 

9, 2006, and continuing until terminated by law.

3.  Respondents are entitled to offset permanent partial disability payments 
totaling $52,655.15 against TTD owed to Claimant. 

4. Respondents shall be liable for medical benefits to cure and relieve 
Claimant of the effects of the April 6, 2001, work injury. The medical benefits  shall in-
clude an inpatient drug treatment program of at least 30 days in length. 

5. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

6. Respondents shall be entitled to all appropriate offsets provided by law.
All matters not determined herein are reserved for future determination.

DATED: October 7, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-731-996

ISSUES

 The issues determined herein are temporary total disability (“TTD”) benefits, spe-
cifically whether claimant’s entitlement to those benefits ended because she was at 
maximum medical improvement (“MMI”). The parties  stipulated that the employer is enti-
tled to an offset for long-term disability benefits pursuant to statute.



FINDINGS OF FACT

1. Claimant began work as an x-ray technician for the employer in May 1999. 
She suffered previous right shoulder injury and underwent decompression surgery on 
December 19, 2006. She then returned to regular duty work.

2. On March 23, 2007, claimant suffered an admitted right upper extremity 
injury when a patient in a wheelchair pulled on claimant’s right arm.

3. On March 23, 2007, Dr. Lund examined claimant, who reported a history 
of suffering temporary numbness  in her right arm after the injury. Dr. Lund prescribed 
physical therapy, which did not greatly improve claimant’s condition.

4. On August 9, 2007, Dr. Lund examined claimant and noted a report of 
right trapezius pain. On August 21, 2007, Dr. Weinstein performed surgery on the right 
shoulder for a subacromial decompression, distal clavicle resection, and debridement of 
a partial rotator cuff tear.

5. On September 21, 2007, claimant reported to Dr. Lund that she suffered 
increasing pain in her right shoulder, radiating down her right arm. Claimant underwent 
additional physical therapy, which included treatment of her neck and scapula.

6. On February 20, 2008, Dr. Pak performed surgery for a right shoulder 
labral tear.

7. Claimant continued to complain of right upper extremity numbness and 
radiating pain.

8. On July 7, 2008, Dr. Castrejon determined that claimant was at MMI. 

9. On August 13, 2008, respondents filed a final admission of liability for a 
scheduled impairment rating and for post-MMI medical benefits. Claimant objected and 
requested a Division Independent Medical Examination (“DIME”).

10. On December 2, 2008, Dr. Timothy Hall performed the DIME. Dr. Hall di-
agnosed rotator cuff and labral tears, probable brachioplexus stretch injury, myofascial 
pain and spasm in the cervicothoracic spine with headaches, and postural distortions. 
Dr. Hall agreed that claimant was at MMI for her shoulder problem, but he determined 
that claimant had a cervical spine injury that was related to her admitted industrial injury 
and subsequent treatment. Dr. Hall concluded that claimant probably had not suffered 
an initial injury to the cervical spine, but the postural distortions created by failed treat-
ments led to the cervical spine dysfunction. Dr. Hall determined that claimant was not at 
MMI for this cervical spine condition. He recommended an electromyography (“EMG”) of 
the right upper extremity and a magnetic resonance image (“MRI”) of the neck. If those 
tests were negative, he recommended physical therapy on the cervicothoracic spine. 



11. On February 2, 2009, Dr. Christopher Ryan performed an independent 
medical examination (“IME”) for claimant. Dr. Ryan agreed with Dr. Hall that claimant 
was not at MMI and needed an EMG, MRI, and physical therapy for her cervical spine 
condition, which was related to her admitted work injury. 

12. On March 9, 2009, Dr. Brian Beatty performed an IME for respondents. Dr. 
Beatty concluded that claimant was at MMI on July 2, 2008. He found decreased range 
of motion in all planes of the cervical spine, which he found to be unexpected with a 
subsequent cervical spine soft tissue problem. He found glove-like sensory loss  and de-
creased grip strength that was not related to a shoulder injury. Dr. Beatty disagreed with 
Dr. Hall that claimant had a probable brachial plexus injury. He diagnosed the rotator 
cuff tear, labral tear, and possible adhesive capsulitis. 
 

13. Drs. Hall, Ryan, and Beatty testified at hearing consistent with their re-
ports. Dr. Beatty reiterated his opinion that the mechanism of injury was inconsistent 
with a brachial plexus  stretch injury. Dr. Ryan noted that the mechanism of injury was 
consistent with an injury to the upper portion of the brachial plexus. Dr. Ryan also noted 
that the shoulder joint complex involved the interrelationship of many muscles and that 
claimant’s cervical spine pain was likely due to compensation due to the shoulder injury. 

14. Respondents have failed to prove by clear and convincing evidence that 
the determination by the DIME, Dr. Hall, is incorrect. Dr. Hall determined that claimant 
was not at MMI for the March 23, 2007, work injury because she needed an EMG, re-
peat MRI of the neck, and then soft tissue treatment for the neck. Dr. Ryan’s opinion 
testimony supported the determination by the DIME. Dr. Beatty disagrees, but his dis-
agreement does not demonstrate that it is  highly probable that Dr. Hall is incorrect. Dr. 
Hall and Dr. Ryan are persuasive that the right shoulder injury and subsequent treat-
ment probably led to cervical spine symptoms and reduced range of motion. 

CONCLUSIONS OF LAW

1. Claimant was unable to return to the usual job due to the effects of the 
work injury. Consequently, claimant is “disabled” within the meaning of section 8-42-105, 
C.R.S. and is entitled to TTD benefits. Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); 
Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial Claim Appeals  Office, 
June 11, 1999). Claimant is entitled to TTD benefits if the injury caused a disability, the 
disability caused claimant to leave work, and claimant missed more than three regular 
working days. TTD benefits continue until the occurrence of one of the four terminating 
events specified in section 8-42-105(3), C.R.S. PDM Molding, Inc. v. Stanberg, 898 P.2d 
542 (Colo. 1995). Respondents  agreed at hearing that the only defense to TTD benefits 
was that claimant reached MMI.

2. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the 
DIME with regard to MMI shall only be overcome by clear and convincing evidence. The 
determination of DIME concerning the cause of claimant's impairment is  binding unless 



overcome by clear and convincing evidence. See Qual-Med, Inc. v. Industrial Claim Ap-
peals Office, 961 P.2d 590 (Colo. App. 1998); Cudo v. Blue Mountain Energy Inc., W.C. 
No. 4-375-278 (Industrial Claim Appeals  Office, October 29, 1999). A fact or proposition 
has been proved by "clear and convincing evidence" if, considering all the evidence, the 
trier-of-fact finds it to be highly probable and free from serious or substantial doubt. 
Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995). In this case, 
the DIME, Dr. Hall, determined that claimant was not at MMI. Consequently, respon-
dents must prove by clear and convincing evidence that this determination is incorrect. 

3. “Maximum medical improvement” is defined in Section 8-40-201(11.5), 
C.R.S. as:

A point in time when any medically determinable physical or mental im-
pairment as a result of injury has become stable and when no further 
treatment is  reasonably expected to improve the condition. The require-
ment for future medical maintenance which will not significantly improve 
the condition or the possibility of improvement or deterioration resulting 
from the passage of time shall not affect a finding of maximum medical 
improvement. The possibility of improvement or deterioration resulting 
from the passage of time alone shall not affect a finding of maximum 
medical improvement.

Reasonable and necessary treatment and diagnostic procedures are a prerequisite to 
MMI. MMI is largely a medical determination heavily dependent on the opinions of medical 
experts. Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 4-410-548, & 4-
410-551 (Industrial Claim Appeals Office, February 1, 2001). As found, respondents have 
failed to prove by clear and convincing evidence that the determination by the DIME, Dr. 
Hall, is incorrect. Consequently, claimant is entitled to TTD benefits  commencing July 2, 
2008, and continuing thereafter until modified or terminated according to law. Because 
claimant is not at MMI, the issue of permanent partial disability benefits is not ripe for 
determination.

ORDER

 It is therefore ordered that:

1. The employer shall pay to claimant TTD benefits  at the admitted rate 
commencing July 2, 2008, and continuing thereafter until modified or terminated accord-
ing to law. The employer is entitled to an offset for long-term disability benefits  pursuant 
to statute.

2. The employer shall pay interest to claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due.

3. All matters not determined herein are reserved for future determination.



DATED: October 8, 2009   

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-769-486

ISSUES

 The issues determined herein are termination of temporary total disability (“TTD”) 
benefits and reduction of benefits pursuant to section 8-42-112(1)(d), C.R.S.

FINDINGS OF FACT

1. Claimant has been employed as an “unloader” by the Employer from No-
vember 27, 2007.

2. Claimant suffered an admitted industrial injury to his low back on August 
24, 2008.

3. Claimant suffered a previous  low back injury in 1991. He underwent sur-
gery.

4. In 1997, claimant suffered another low back injury. He underwent repeat 
surgery, but the record evidence did not demonstrate that claimant had any work re-
strictions as of November 27, 2007. After his  1997 injury and surgery, claimant re-
turned to work in cabinetry and woodworking, lifting over 50 pounds. He continued to 
suffer some periodic low back pain. On June 22, 2005, he underwent a magnetic reso-
nance image (“MRI”) of the lumbar spine.

5. On November 27, 2007, the employer offered claimant the job of un-
loader. The employer presented claimant with a list of essential job function. Claimant 
signed an acknowledgment that he could perform the job duties of an unloader either 
with or without reasonable accommodations. Claimant requested no reasonable ac-
commodations. The Employer did not ask about any prior health problems and claim-
ant did not discuss any such problems.

6. Claimant performed the job duties of an “unloader” from November 27, 
2007, through August 23, 2008, without any reported difficulty.

7. Dr. Sacha testified by deposition that Claimant should have had a 20-
pound lifting restriction due to his original back surgery. The medical records from the 



previous injuries do not demonstrate that claimant had any such lifting restriction in ef-
fect on November 27, 2007.

8. Since the industrial injury, the Claimant has been primarily treated by pro-
viders at Concentra Medical Centers, and also has  been seen by Dr. Shockney, a psy-
chologist, Dr. Mitchell, an orthopedic surgeon, and Dr. Bissell. 

9. On August 28, 2008, Dr. Wallace excused claimant from work due to his 
work injury.

10. On September 8, 2008, Dr. Shaut restricted claimant from lifting and re-
quired him to change positions frequently.

11. On September 12, 2008, the insurer filed a general admission of liability 
for TTD benefits commencing August 28, 2008, and continuing.

12. On September 22, 2008, Dr. Gray restricted claimant from lifting, carrying, 
pushing, or pulling over five pounds, as well as from squatting, kneeling, or crawling. 
Dr. Gray continued these restrictions on October 14 and 16.

13. On September 29, 2008, Dr. Sacha also began to provide treatment for 
claimant. 

14. On October 20, 2008, Dr. Sacha determined that claimant was at maxi-
mum medical improvement (“MMI”). He continued the same restrictions already im-
posed by Dr. Gray.

15. On October 22, 2008, Nurse Practitioner Kletter examined claimant and 
released claimant to work with the following restrictions: lifting, carrying, pushing, and 
pulling to five pounds, no squatting, kneeling, or prolonged standing or walking.

16. On October 23, 2008, N.P. Kletter signed a Summary of Limitations  form 
that was also signed by an unidentified person. The form indicated that, effective Octo-
ber 22, claimant was able to perform the jobs of UPC Clerk, Invoice Clerk, Markdown 
Clerk, Fitting Room Attendant, Operator, Greeter, Film Clerk, and Safety Monitor

17. The Employer prepared an offer of modified employment for Claimant as 
a greeter. The offer was open from October 29 until 4:00 p.m. on November 8, 2008. 

18. On October 23, 2008, claimant met with representatives of the employer 
who attempted to hand the written offer of modified employment to claimant, but claim-
ant refused to receive a copy directly from the Employer. Claimant told the employer to 
mail the offer by certified mail. 

19. On October 23, 2008, the Employer sent the offer to claimant by Certified 
Mail, which was  returned unclaimed to the Employer. The employer erroneously ad-



dressed the envelop to an incorrect zip code, but the error was corrected on the enve-
lope. Parol evidence established that claimant received three Post Office notifications 
On October 25, November 1, and November 10, 2008, that he had certified mail await-
ing him. 

20. On November 3, 2008, claimant was contacted by telephone by an em-
ployer representative, Mr. Imperiale. Claimant agreed to go to the employer’s office on 
November 4, 2008, to sign the written offer of modified employment. Claimant did not 
go to the office to sign the offer. Claimant and Mr. Imperiale agreed that claimant would 
go to the office on November 6 to sign the offer. Claimant again did not go to the office.

21. Claimant never picked up the certified mail at the Post Office. The letter 
was returned to the employer. Claimant did not have actual knowledge of the written 
offer of modified employment. 

22. On November 10, 2008, Dr. Sacha determined that claimant had no per-
manent impairment from the work injury. Dr. Sacha imposed restrictions against more 
than 20 pounds of material handling and performing only occasional bending and twist-
ing.

23. On approximately November 20, 2008, an employer representative called 
claimant and asked when he would be able to return to work. Claimant replied that his 
condition was worse.

24. On November 25, 2008, Ms. Anslow, the Human Resource Manager for 
the employer, wrote to claimant asking him to respond as soon as possible if he in-
tended to return to work for the employer. The thrust of the letter was to inform claimant 
that his Family Medical Leave (“FML”) had expired and that his  extended leave of ab-
sence until December 4, 2008, did not prevent the Employer from replacing him. The 
return address on the employer’s  letter was to the office in Arkansas, although Ms. 
Anslow worked in Colorado Springs.

25. On December 6, 2008, claimant sent a reply to Ms. Anslow’s letter cor-
rectly addressed to the return address on the November 25, 2008 letter, but the reply 
did not arrive to Ms. Anslow until January 21, 2009. Claimant stated that he intended to 
return to work.

26. On December 4, 2008, the employer, through Ms. Anslow, terminated 
claimant’s  employment due to the fact that he did not return to work when his leave of 
absence expired. 

27. Claimant continued to receive medical treatment, including epidural ster-
oid injections and physical therapy. On December 10, 2008, Dr. Mitchell issued conflict-
ing statements  that claimant’s  restrictions  were continued, but he was totally disabled. 
Dr. Malis issued 10-pound restrictions on January 19, 2009. Dr. Hattem determined that 
claimant was not at MMI and had five pound lifting restrictions. Dr. Mitchell recom-



mended surgery for the low back. On March 5, 2009, Dr. Hattem signed a Summary of 
Limitations form, indicating that claimant could work as a greeter. On March 19, 2009, 
Dr. Hattem noted that, per Dr. Mitchell, claimant should engage in no activity. Only on 
July 2, 2009, did Dr. Hattem determine that claimant was at MMI. The parties  stipulated 
that MMI was not an issue in the current hearing.

28. Respondents have failed to prove by a preponderance of the evidence 
that claimant willfully misled the employer concerning his  ability to perform the job of un-
loader and that the August 24, 2008, work injury resulted from the ability about which 
claimant willfully misled the employer. Claimant signed the acknowledgment that he 
could perform the job duties either with or without reasonable accommodations. He in 
fact performed the duties from November 27, 2007, through August 23, 2008, without 
any difficulties. Furthermore, the record evidence did not demonstrate that claimant had 
any specific work restrictions as of November 27, 2007. 

29. Respondents have failed to prove by a preponderance of the evidence 
that the modified duty was offered to claimant on October 23, 2008. Claimant refused to 
receive a copy directly from the employer on that date. The employer sent the offer by 
certified mail. No certified mail return receipt was delivered. Claimant never had actual 
knowledge of the written offer of modified employment. 

30. Respondents have failed to prove by a preponderance of the evidence 
that claimant was responsible for termination of his employment on December 4, 2008. 
The November 25 letter by Ms. Anslow merely asked claimant to respond as soon as 
possible if he intended to return to work for the employer. The thrust of the letter was to 
inform claimant that his FML had expired and that his extended leave of absence until 
December 4 did not prevent the employer from replacing him. Claimant was terminated 
due to his absence for his admitted work injury. He was not responsible for his termina-
tion of employment.

CONCLUSIONS OF LAW

 1.  Section 8-42-112(1)(d), C.R.S. provides that benefits  shall be reduced fifty 
percent “Where the employee willfully misleads an employer concerning the employee’s 
physical ability to perform the job, and the employee is subsequently injured on the job 
as a result of the physical ability about which the employee willfully misled the em-
ployer.” As found, respondents failed to prove by a preponderance of the evidence that 
Claimant willfully misled the Employer concerning his physical ability to do the job of un-
loader. The 50% penalty request by the Respondents must be denied and dismissed.

2. Claimant was unable to return to the usual job due to the effects of the work 
injury. Consequently, claimant is “disabled” within the meaning of section 8-42-105, 
C.R.S. and is entitled to TTD benefits. Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); 
Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial Claim Appeals  Office, 
June 11, 1999). Claimant is entitled to TTD benefits if the injury caused a disability, the 



disability caused claimant to leave work, and claimant missed more than three regular 
working days. TTD benefits continue until the occurrence of one of the four terminating 
events specified in section 8-42-105(3), C.R.S. PDM Molding, Inc. v. Stanberg, 898 P.2d 
542 (Colo. 1995). 

3. Respondents argue that TTD benefits should be terminated effective October 
23, 2008, pursuant to section 8-42-105(3)(d)(I), C.R.S. That section provides that TTD 
benefits terminate if “The attending physician gives the employee a written release to 
return to modified employment, such employment is  offered to the employee in writing, 
and the employee fails  to begin such employment.” Respondents are correct that 
WCRP 6 deals only with unilateral termination of TTD benefits  without a hearing. The 
statute controls the termination of TTD benefits  at hearing. Respondents are correct that 
the statute requires only that the attending physician give a written release to return to 
modified employment. That was done on several occasions by Dr. Gray and Dr. Sacha. 
Nurse Practitioner Kletter, along with another unidentified person, signed the Summary 
of Limitations form. The statute does not require that this form must be signed by a phy-
sician. Nevertheless, as found, respondents have failed to prove that the modified duty 
was offered to claimant on October 23, 2008. A written offer of modified employment is 
not valid unless  the claimant has actual knowledge of the offer. See Owens v. Ready 
Men Labor, Inc., W.C. No. 4-178-276, August 25, 1995, aff'd., Ready Men Labor, Inc. v. 
Industrial Claim Appeals Office, (Colo. App. No. 95CA1590, April 25, 1996) (not selected 
for publication). Where the offer is sent by certified mail, a presumption of receipt by the 
addressee arises  if there is evidence of a certification and a signed return receipt. John-
son v. Roark v. Associates, 608 P.2d 818 (Colo. App. 1979). No such return receipt was 
delivered in this case. 

4. Because claimant’s injury was after July 1, 1999, sections 8-42-105(4) and 8-
42-103(1)(g), C.R.S. apply. Those identical provisions state, “In cases where it is  deter-
mined that a temporarily disabled employee is responsible for termination of employ-
ment, the resulting wage loss shall not be attributable to the on-the-job injury.” Sections 
105(4) and 103(1)(g) bar reinstatement of TTD benefits when, after the work injury, 
claimant causes his wage loss through his own responsibility for the loss of employ-
ment. Colorado Springs Disposal d/b/a Bestway Disposal v. Industrial Claim Appeals 
Office, 58 P.3d 1061 (Colo.App. 2002). An employee is "responsible" if the employee 
precipitated the employment termination by a volitional act that an employee would rea-
sonably expect to result in the loss of employment. Patchek v. Colorado Department of 
Public Safety, W.C. No. 4-432-301 (September 27, 2001). Thus, the fault determination 
depends upon whether claimant performed some volitional act or otherwise exercised a 
degree of control over the circumstances resulting in termination. See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 
(Colo. App. 1995). As found, respondents have failed to prove by a preponderance of 
the evidence that claimant was responsible for termination of his employment on De-
cember 4, 2008. 

5. Because TTD benefits are not terminated, the issue of whether claimant suf-
fered a change of condition since termination is moot.



ORDER

 It is therefore ordered that:

1. Respondents’ request for a 50% penalty pursuant to section 8-42-
112(1)(d), C.R.S., is denied and dismissed. 

2. Respondents’ request to terminate TTD benefits effective October 23, 
2008, is denied and dismissed. 

3. Respondents’ request to terminate TTD benefits effective December 4, 
2008, is denied and dismissed.

4. All matters not determined herein are reserved for future determination.

DATED: October 14, 2009   

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-734-158

ISSUES

The issues raised for consideration at hearing are: whether Claimant is entitled to 
an award of permanent partial disability benefits  (PPD); what is Claimant’s impairment 
rating; and whether Respondents are entitled to an award of penalties.

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

1. Claimant alleged he sustained a work-related injury on August 7, 2007. 
The Insurer denied the claim. The matter went to hearing on January 15, 2008. During 
the hearing, Claimant alleged that he had work related injuries  to his lungs, nasal pas-
sages, neck, shoulders  and upper back on August 7, 2007. Claimant testified all of 
these body parts were injured August 7, 2007, at the Employer. Claimant submitted at 
hearing a report from Dr. Hall that suggests Claimant had work related neck, shoulder, 
thoracic injuries as well as wrist, elbow and headache problems. 



2. Following the January 15, 2008, hearing, in a February 25, 2008, order 
ALJ Walsh adopted Respondents arguments that Claimant suffered a compensable in-
jury limited to his  right hand and wrist. It was further determined that any medical care is 
limited to Claimant’s right wrist and right hand. This  ALJ did not find treatment to any 
part of Claimant’s body beyond the right wrist and right hand to be reasonable, neces-
sary and related to the August 7, 2007, incident. 

3. Claimant appealed this  part of the ALJ’s Order. Following an appeal, the 
Industrial Claim Appeals Office (ICAO) in their Final Order dated September 3, 2008, 
dismissed Claimant’s Petition to Review “only insofar as it contests the portion of the 
ALJ’s order confining the injury to the right hand and wrist.” Following a second appeal, 
the ICAO in a Final Order dated February 12, 2009, stated “we dismissed the Claim-
ant’s petition to review insofar as  it appealed the ALJ’s  Order that Claimant only injured 
his right hand and arm.” The ALJ’s decision limiting compensability to the right hand and 
right wrist is the law of the case. No other body part is compensable.

4. Claimant’s attending physician, Dr. Hall, on December 22, 2008, placed 
Claimant at maximum medical improvement (MMI) and issued a permanent impairment 
rating for his right hand and right wrist, in addition to non-compensable body parts. Dr. 
Hall issued a 12% scheduled impairment for Claimant’s wrist and hand. Impairment rat-
ings for other body parts  provided by Dr. Hall are irrelevant because the other body 
parts were determined not to be compensable.

5. Pursuant to Workers’ Compensation Rules of Procedure, Rule 5-5, Re-
spondents on February 5, 2009, filed an Application for Hearing contesting the sched-
uled impairment rating for Claimant’s  right hand and wrist. Respondents on the Applica-
tion for Hearing identified other issues  to be heard, which included “Claimant’s entitle-
ment to impairment rating for right wrist per ALJ Walsh.” This hearing was initially set for 
June 4, 2009.

6. As discovery for the June 4, 2009, hearing concerning Claimant’s entitle-
ment to impairment rating for the right hand and right wrist per the ALJ’s Order and Rule 
5.5, Respondents requested Claimant attend an independent medical evaluation (IME) 
on April 15, 2009, with Dr. Wallace Larson. During his  testimony, Claimant admitted he 
received the letter and knew of the appointment. Claimant failed to attend that examina-
tion. Claimant was able to attend that appointment and could have driven to that ap-
pointment. As a result of Claimant’s failure to attend that examination, Respondents 
filed an Application for Penalties against Claimant for violation of Section 8-43-404(1), 
C.R.S. As a result of Claimant’s failure to attend the examination, Respondents incurred 
fees charged by Dr. Larson.

7. In addition, Respondents filed a Motion to Compel Claimant to attend an 
IME with Dr. Larson. Prior to filing the Motion to Compel, Respondents notified Claimant 
of the second appointment scheduled with Dr. Larson on May 27, 2009. On May 7, 
2009, ALJ Stuber entered an Order compelling Claimant to attend an IME with Dr. Lar-
son on May 27, 2009. Claimant could have driven to the appointment, but did not at-



tend. Claimant had notice of the appointment and the ability to attend the appointment. 
Claimant failed to comply with that Order and failed to attend the IME with Dr. Larson on 
May 27, 2009. The ALJ’s Order reflects the IME was construed as both discovery under 
Section 8-43-207(1), C.R.S. and a statutory examination under Section 8-43-404(1), 
C.R.S.

8. As a result of Claimant’s failure to attend the IME, Respondents  were 
granted an Order continuing the hearing from June 4, 2009, to July 28, 2009. The mat-
ter was then consolidated and scheduled for the hearing with the undersigned ALJ on 
August 28, 2009. And, again, Respondents incurred cancellation fees charged by Dr. 
Larson.

9. Claimant has not offered persuasive or credible reasons for his failure to 
comply with ALJ Stuber’s Order. To the extent Claimant’s testimony reflects he could not 
drive to this appointment or could not attend this appointment for financial reasons, that 
testimony is rejected as not credible.

10. In connection with the Administrative Hearing of August 28, 2009, Re-
spondents served Claimant with Interrogatories on April 23, 2009. When Claimant failed 
to answer that discovery, Respondents filed a Motion to Compel on June 2, 2009. On 
June 16, 2009, an ALJ compelled Claimant to answer the interrogatories within seven 
days of the Order. Respondents’ counsel sent Claimant’s counsel a letter on June 29, 
2009, reminding Claimant to answer the interrogatories. Claimant failed to comply with 
the Order until August 3, 2009.

11. Claimant has not offered any persuasive explanation for his  refusal to 
comply with this discovery Order compelling him to answer interrogatories. To the extent 
Claimant’s testimony or counsel’s  arguments articulate a reason for non-compliance, it 
is rejected as unpersuasive and incredible.

12. Claimant had notice that he could be sanctioned for his conduct. Respon-
dents filed two Applications for Hearing seeking penalties and sanctions  against Claim-
ant for failing to fulfill his  statutory obligations  and for violating discovery Orders. Claim-
ant also received a Motion for Summary Judgment concerning claim dismissal as  a dis-
covery sanction. Claimant had notice his conduct could result in claim dismissal.

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following conclusions of Law 
are entered.

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to as-
sure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S. A claimant in a Workers’ Compensation claim has the burden of provid-



ing entitlement to benefits by a preponderance of the evidence. Section 8-42-101, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not. Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. 
App. 2004). The facts  in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights  of the employer. Section 8-
43-201, C.R.S. A Workers’ Compensation case is  decided on its merits. Section 8-43-
201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

I. Claimant’s claim is dismissed as a discovery sanction.

3. Section 8-43-207(1)(e), C.R.S., provides that the director or ALJ “may rule 
on discovery matters and impose sanctions provided in the rules of civil procedure for 
willful failure to comply with permitted discovery.” Because interrogatories and IME 
evaluations are a form of permitted discovery, (W.R.C.P. 9-1(A) & Section 8-43-404(1), 
C.R.S.), sanctions under Section 8-43-207(1)(e) are those similarly found in C.R.C.P. 
37. See Reed v. The Industrial Claim Appeals Office, 13 P.3d 810 (Colo. App. 2000). In 
addition, ALJ Stuber’s  Order compelling attendance at the IME, specifically, refers to the 
discovery statute and, therefore, is an Order compelling discovery. 

4. Pursuant to C.R.C.P. 37(b)(2): 

If a party…fails to obey an order to provide or permit discov-
ery, including an order made under section (a) of this  Rule or 
Rule 35 [Physical & Mental Examination of Persons], the 
court in which the action is pending may make such orders 
in regard to the failure as are just and among others  the fol-
lowing: … 

(C) An order striking out pleadings or parts thereof, or staying further pro-
ceedings under the order is obeyed, or dismissing the action or proceed-
ing or any part thereof, or rendering a judgment by default against the dis-
obedient party. 

5. Dismissal of a claim is  permissible under the Workers’ Compensation Act 
where “a party's disobedience of discovery orders is intentional or deliberate or if the 
party's conduct manifests either a flagrant disregard of discovery obligations or consti-
tutes a substantial deviation from reasonable care in complying with discovery obliga-
tions.” Shied v. Hewlett Packard, 826 P.2d 396 (Colo. App. 1991), cert. denied (1992). 
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 6. Claimant asserts that he disobeyed the Administrative Law Judge’s Order 
because he did not have transportation to Dr. Larson’s IME. First, Claimant’s lack of 
transportation to Dr. Larson’s  IME does not excuse his complete failure to obey the Ad-
ministrative Law Judge’s Order compelling him to answer interrogatories. Claimant’s 
failure to answer interrogatories for more than three months, which necessitated a con-
tinuance, is  willful and flagrant, and Claimant has offered no reasonable excuse to the 
contrary. 

7. The ALJ is persuaded that Claimant’s  claim must be dismissed for his  fla-
grant disregard in complying with discovery obligations and orders from this  Court. First, 
Claimant failed to attend an IME with Dr. Larson despite his statutory obligation to do so 
under to Section 8-43-404(1), C.R.S. Respondents requested Claimant attend an IME 
on April 15, 2009, with Dr. Larson and Claimant knew of the examination and has admit-
ted to not attending the examination. Second, Claimant failed to attend an IME with Dr. 
Larson even though this Court ordered him to do so. Claimant knew of this  examination 
and failed to attend. The failure of Claimant to attend that examination caused a con-
tinuance and an additional hardship on Respondents by having to delay and postpone 
the issue of permanent partial disability benefits. Third, it is  undisputed that Claimant 
failed to respond to Respondents’ interrogatories for more than three months even 
though Claimant had been compelled by the Court. Further, Respondents incurred costs 
because Claimant failed to attend Dr. Larson’s appointments.

8. Based on the evidence presented in this matter, it is established that 
Claimant failed to comply with multiple discovery requests from Respondents. Respon-
dents requested the Court’s  involvement to compel Claimant for such discovery and 
Claimant has failed to obey such Orders. Claimant has remained disobedient and has 
neglected to perform or participate in his discovery obligations requested multiple times 
by Respondents and ordered by the Court. As a result, this claim has remained dead-
locked thereby stalling resolution of the remaining claim issues causing delay and hard-
ship on Respondents. Therefore, discovery sanctions such as claim dismissal is  war-
ranted as  a matter of law pursuant to Section 8-43-207(1)(e) and C.R.C.P. 37 (b)(2)(C). 
Any other sanction and/or delay in the proceedings  would be insufficient under the total-
ity of the circumstances given Claimant’s propensity to completely avoid his  discovery 
obligations for this claim. 

9. Because this ALJ is  dismissing Claimant’s claim with prejudice, Respon-
dents request for penalties is denied. Claim dismissal is the appropriate sanction, and 
any further penalties would be duplicative. Having dismissed the claim, further penalties 
would not serve any purpose. In the event, the claims were not dismissed, this  ALJ 
would have penalized Claimant because he failed to comply with various Orders previ-
ously described. 

10. Claimant asserted he is entitled to permanent partial disability for all body 
parts  rated by Dr. Hall, even those non-compensable, because Respondents  did not re-
quest a Division IME. As noted above, claimant’s compensable injuries are limited to his 
right hand and wrist. In any event, all of Claimant’s arguments concerning permanent 



partial disability are moot because, Claimant’s  claim is dismissed as a discovery sanc-
tion.
 

ORDER

 It is therefore ordered that:

 Claimant’s claim is denied and dismissed with prejudice.

All matters not determined herein are reserved for future determination.

DATED: October 15, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-504

ISSUES

The issue for determination is  whether or not Claimant's  injury is  one that is 
enumerated in the schedule set forth in §8-42-107 (1)(b) or whether the Claimant is enti-
tled to a whole person medical impairment.

FINDINGS OF FACT

1. The Claimant sustained an admitted work related injury on February 14, 
2008 when he fell approximately six feet off a tractor-trailer landing on his outstretched 
left hand.

 2. The Claimant underwent the care and treatment of Dr. Thomas J. Blan-
chard, the Claimant's primary care physician, who referred the Claimant to Dr. Michael 
Hewitt.

 3. An MRI was  performed which showed a rotator cuff tear of the left shoul-
der along with a interior labral tear and shoulder showing a fusion extending into the 
bursa.

 4. Surgery was performed on the Claimant on April 8, 2008 at which time a 
left shoulder arthroscopic rotator cuff repair was performed as well as an arthroscopic 
subacromial decompression with subtotal bursectomy, resection of the CA ligament and 
resection of an acromial spur. 



 5. Claimant stayed under Dr. Hewitt's  care and treatment with ongoing physi-
cal therapy and repeat MRI examination until December 3,2 008.

 6. MRI examination of December 3, 2008 showed that there was no full 
thickness retear of the rotator cuff but that there was thinning of the mid and posterior 
fibers of the rotator cuff.

 7. Dr. Hewitt placed the Claimant at Maximum Medical Improvement on Feb-
ruary 18, 2009 with a 6% upper extremity rating converting to a 4% whole person per-
manent impairment. Dr. Hewitt was of the opinion that the Claimant should have a gym 
membership for medical maintenance with orthopedic follow up one to two times over 
the course of the next year.

 8. The Claimant's testimony indicated that he has pain across  the front of his 
collarbone with limited movement when he moves his  arm across the front of his chest 
and cramping in his  neck. He further testified that he has pain across his  trapezius mus-
cle and that any motion with movement of his arm across his body causes spasms and 
pain in the trapezius muscle down his spine.

 9. Claimant has difficulties  with lifting and has pain into his collarbone asso-
ciated with lifting activities.

 10. The Claimant's  testimony concerning the situs of the functional impairment 
of his injury as a result of the admittedly work related injury is credible and persuasive.

 11. Claimant has proved by a preponderance of the evidence that his func-
tional impairment is proximal to the glenohumeral joint and is entitled to benefits as  a 
whole person medical impairment as the injury that he has  sustained is not enumerated 
on the schedule set forth in Subsection of 8-42-107.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

1. General

a. In deciding whether an injured worker has met the burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, de-
termine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.” See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002). The fact finder should consider, among other things, the consistency 
or inconsistency of a witness’ testimony and/or actions; the reasonableness or unrea-
sonableness (probability or improbability) of a witness’ testimony and/or actions; the mo-
tives of a witness; whether the testimony has been contradicted; and, bias, prejudice or 



interest. See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil, 
3:16 (2005). As found, Claimant’s testimony meets the above tests of credibility.

b. The injured worker has the burden of proof, by a preponderance of the evidence, 
of establishing the entitlement to additional benefits beyond those admitted, including 
for a conversion from a scheduled award to a whole person award. Sections 8-43-201 
and 8-43-210 C.R.S. (2008). See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000; Lutz v. Indus-
trial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000). A “preponderance of the evi-
dence” is that quantum of evidence that makes a fact, or facts, more reasonably proba-
bly, or improbable, than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People 
v. M.A., 104 P.3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002]. Also see Ortiz 
v. Principi, 274 F.3D 1361 (D.C. Cir. 2001). As found, Claimant has sustained his burden 
with respect to Dr. Hewitt's converted rating of 4% whole person.

2. SHOULDER CONVERSION

a. When an injury results  in a permanent medical impairment not set forth on 
a schedule of disabilities, an employee is  entitled to medical impairment benefits paid as 
a whole person. Section 8-42-107(8)(c), C.R.S. (2008). As found, the situs of Claimant’s 
functional impairment is not listed on the schedule.

b. Section 8-42-107(1)(a) C.R.S. (2008), limits medical impairment benefits 
to those provided in section (2) where the Claimant’s injury is  one enumerated on the 
schedule. The schedule of injuries includes the loss of the “arm at the shoulder." The 
plain meaning of this is  “at or below the shoulder." See Section 8-42-107(2)(a). The 
“shoulder” is not listed in the schedule of impairments. See Martinez v. Albertsons, W.C. 
No. 4-692-947 [Industrial Claim Appeals Office (ICAO), June 30, 2008]; Maree v. Jeffer-
son County Sheriff’s Department, W.C. No. 4-260-536 (ICAO, August 6, 1998); Bolin v. 
Wacholtz, W.C. No. 4-240-315 (ICAO, June 11, 1998). As found, the situs  of Claimant’s 
functional impairment is above the shoulder.

c. Although Section 8-42-107(2)(a) C.R.S. (2008) does not define a “shoul-
der” injury, the dispositive issue is  whether the Claimant has sustained a functional im-
pairment to a portion of the body listed on the schedule of disabilities. See Strauch v. 
PSL Swedish Healthcare, 917 P.2d 336 (Colo. App. 1996). The ALJ is  tasked with de-
termining the situs of functional impairment, not necessarily the situs of the initial harm, 
in deciding whether the loss is one listed on the schedule of disabilities  or not. As found, 
the situs of Claimant’s  functional impairment is  not listed on the schedule of disabilities. 
It is on top of the Claimant’s left shoulder not at or below the shoulder.

d. Pain and discomfort which limit a Claimant’s ability to use a portion of the 
body can be considered functional impairment for purposes of determining whether an 
injury is off the schedule. See Langton v. Rocky Mountain Healthcare Corp., 937 P.2d 
883 (Colo. App. 1996) Eidy v. Pioneer Freightways, W.C. No. 4-291-940 (ICAO, August 



4, 1998); Beck v. Mile Hi Express, Incorporated, W.C. No. 4-238-483 (ICAO, February 
11, 1997). Not only does Claimant experience pain on top of the left shoulder, above the 
situs of the surgery, the top of his left shoulder is functionally limited from regarding 
Claimant's  job activities. Claimant suffers pain at the top of his shoulder that limits his 
ability to perform the function of carrying objects on his shoulder, lifting above the head, 
and sleeping. Claimant’s  functional impairment is above the arm at the shoulder, and 
not on the schedule of impairments. See Phase II Company v. ICAO, (Colo. App. No. 97 
CA2099, September 3, 1998) [NSOP]. As found, the presence of pain, discomfort and 
loss of function is to the structures beneath the top of his shoulder, not the arm.

e. There is  substantial evidence that Claimant suffered functional impairment 
beyond, or above, the arm at the shoulder. City Market v. ICAO , 68 P.3d 601 (Colo. 
App. 2003). Specifically, Claimant suffers functional loss to areas of the shoulder joint, 
both of which are beyond the arm and at the shoulder. Thus, a whole person award is 
appropriate. See B. v. City of Aurora, W.C. No. 4-452-408 (ICAO, October 9, 2002).

f. As found, Claimant’s  shoulder causes pain and reduced function in struc-
tures that are above the shoulder joint. Thus, Claimant’s injury should be compensated, 
based on a whole person because the situs of his functional impairment is off the 
schedule. See Velasquez v. UPS, W.C. No. 4-573-459 (CAO April 13, 2006) Heredia v. 
Marriot, W.C. o. 4-508-205 (ICAO, September 17, 2004); see also Smith v. Neoplan 
USA Corporation, W.C. No. 4-421-202 (ICAO, October 1, 2002); Colton v. Tire World, 
W.C. 4-449-005 (ICAO, April 11, 2002); Guillotte v. Pinnacle G lass Company, W.C. No. 
4-443-878 (ICAO, November 20, 2001); Copp v. City of Colorado Springs, W.C. No. 4-
271-758; 4-337-778 (ICAO, January 24, 2001); Olson v. Foley’s, W.C. No. 4-326-898 
(ICAO, September 12, 2000); Gonzales v. City and County of Denver, W.C. No. 4-296-
588 (ICAO, September 10, 1998).

ORDER

1. Respondents shall pay Claimant medical impairment benefits of 4% from 
the date of maximum medical improvement of February 18, 2009. 

2. Respondents shall receive a credit against such physical impairment 
benefits for any scheduled benefits previously paid by the Respondents to the Claimant.

3. Claimant shall receive interest at the rate of 8% per annum for all amounts 
not paid when due.

DATED: October 15, 2009

Barbara S. Henk
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS



STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-780-115

ISSUES

The following issues were raised for consideration at hearing: compensability, 
medical benefits and temporary disability benefits. 

STIPULATION 
 
 The parties  filed a Stipulation that was approved by this ALJ indicating that if the 
claim were deemed compensable, respondents would admit for temporary total disabil-
ity benefits from January 12, 2009 through January 22, 2009 and for temporary partial 
disability benefits  from January 23, 2009 through February 23, 2009. The parties also 
stipulated to an AWW of $642.95. The parties stipulated further that In the event claim-
ant seeks TTD or TPD benefits in the future beyond the closed period of time agreed 
upon by this  stipulation, respondents may pursue a defense that claimant was respon-
sible for his termination pursuant to Section 8-42-105(4). Testimony from Employer wit-
ness Alison Larsen was not considered. 

FINDINGS OF FACT

1. Claimant contends that on Friday, December 5, 2008, at about 10:30 a.m., he 
experienced sharp right groin pain after lifting two large 5-gallon paint cans up stairs at 
work. Claimant admits there were no witnesses. Claimant contends that Rolando Flores 
was working with him all day before and after the alleged injury but claimant did not 
mention the alleged injury to Rolando Flores because claimant “thought it was some 
personal problem.” 

2. Claimant claims that he telephoned foreman M on Monday, December 8, 2008, 
but that M did not answers his telephone. Claimant does not contend that he left a mes-
sage for M but instead, he allegedly called a co-worker to discuss the hernia. Claimant 
testified that he did not like to leave messages on machines for people. 

3. According to M’s testimony, claimant did not work on December 8 or 9, 2009. 
This was not unusual because claimant previously missed work on Mondays and/or 
Tuesdays due to weekend activity. 

4. M testified that he first saw claimant after December 5, 2008, the following 
Wednesday, December 10, 2008. Claimant appeared for daily early morning stretching 
exercises stating the he could not participate in the stretching exercise or work because 
of pain. M observed that claimant appeared stiff and had difficulty moving. M asked 
claimant what was wrong and claimant stated that he injured himself the previous Fri-
day, December 5, 2008, while carrying buckets of paint up stairs. 



5. M also testified that claimant telephoned him on Sunday, December 7, 2008, 2-
days after the alleged injury, and invited M to a birthday party. During this phone call, 
claimant made no mention of the alleged hernia he sustained at work 2-days before in-
viting M to a party.

6. Claimant testified that on Sunday, December 7, 2008, he was in so much pain 
that his daughter drove him around the neighborhood trying to locate a medical facility 
that was open on Sunday. Claimant’s testimony is not credible. 

7. Claimant claimed that he has “never had any other injuries to my hernia or groin 
in my life.” Dr. Gellrick documented that she asked claimant twice about pre-existing 
hernias and claimant twice denied having any pre-existing hernia or groin problems. 
Claimant’s testimony is not credible. 

8. M testified that claimant told him he sustained a hernia a year or two before the 
alleged work injury possibly while lifting sheet rock. Claimant denied having a pre-
existing hernia. M testified that claimant may have injured himself at work because he 
was a hard worker, but M does not know if claimant injured himself at work. The ALJ 
finds M’s testimony credible. 

9. On December 16, 2008, Employer filed a First Report of Injury indicating that 
claimant reported on December 15, 2008 that he was carrying 10 pounds of paint up 
stairs and felt pain. 

10. On December 17, 2008, Employer completed an accident/loss investigation re-
port indicating that claimant reported that he noticed a bump in his right groin which oc-
curred 2 years prior while claimant was working with sheetrock. 

11. Claimant was seen by David Beck, M.D. On January 6, 2009, Dr. Beck reported 
that claimant presented with a “bulge for 1 year Location; right groin, reduces spontane-
ously, aggravated by: exercise, Relieved by: rest.” No mention is made of an alleged 
work injury involving claimant lifting 10-gallon paint cans while walking up stairs at work 
for Employer. 

12. A handwritten medical note from Dr. Beck’s office indicates that claimant was 
seen on December 12, 2008 and was: “also concerned about a hernia (inguinal) that 
he’s had for many years – recently started hurting approximately one week ago.” 

13. Dr. Beck did not have a specific recollection of his first visit with claimant but he is 
sure that a Spanish/English speaking interpreter was present because Dr. Beck does 
not speak Spanish and Dr. Beck documented that claimant speaks very little English. 
The interpreter could have been somebody from Dr. Beck’s office as a couple of his staff 
are fluent in Spanish or it may have been a friend or family member that claimant 
brought along to the appointment. 



14. The history documented by Dr. Beck is that claimant had groin pain/hernia for a 
year that was aggravated by exercise and that reduces spontaneously, which means 
that the bulge or lump in claimant’s groin would go away. At the time he first saw claim-
ant, Dr. Beck had not reviewed any medical records from any other physician. 

15. Dr. Beck testified that he would not have documented a one-year pre-existing 
hernia unless claimant provided this history to him. According to Dr. Beck’s testimony, 
claimant’s hernia was pretty large and based on it’s size, regardless of the history pro-
vided by claimant, Dr. Beck suspected that the hernia was present for at least six 
months and possibly as long as many years. 

16. Dr. Beck testified that a pre-existing hernia could be aggravated by lifting 5 gallon 
paint cans, but he was unaware that claimant was claiming that the hernia was caused 
by a work injury, and he did not recall claimant reporting an injury occurred in December 
of 2008 while lifting paint cans at work. If claimant provided this history to Dr. Beck, Dr. 
Beck most likely would have written it down. According to Dr. Beck’s testimony, a pre-
existing hernia could also be aggravated by exercise and wide activity, meaning any-
thing that’s not rest, which could be as simple as walking or going up stairs. 

17. Dr. Beck testified that he generally recommends fixing all hernias, including in-
guinal hernias (even if the hernia is not symptomatic) as soon as the existence of the 
hernia becomes known because hernias are not going to get better with time and could 
potentially get worse. 

18. On December 23, 2008, Edward Medina, M.D. reported that claimant “does note 
that he may have noticed a bulge in his groin in the past when lifting heavy sheetrock.” 

19. Claimant denied having a hernia or groin pain or noticing a bulge prior to De-
cember 8, 2008. According to claimant’s testimony, the term ‘hernia” was not familiar to 
him so he would not have used the term. Claimant also testified that the medical provid-
ers who documented a history from claimant of having a previous hernia may have mis-
taken claimant’s complaints of indigestion and stomach problems. This testimony is not 
credible and is inconsistent with the testimony from M who testified that he recalled 
claimant telling him he had a pre-existing hernia and that claimant used the term hernia 
more than once before December 5, 2008, when he was officially diagnosed. 

20. Claimant was seen by F. Mark Paz, M.D. for an IME accompanied by a Spanish/
English interpreter named Franco. Claimant provided a history to Dr. Paz that he had no 
symptoms or abnormalities in the right groin region prior to the December 5, 2008 work 
injury. 

21. Claimant’s testimony is also inconsistent with testimony from Dr. Paz who ex-
plained that claimant would have noticed the bulge in his groin and that the symptoms 
caused by indigestion are not in any way consistent with groin pain. 



22. Dr. Paz testified that he agreed with Dr. Beck that based upon the size of claim-
ant’s hernia upon diagnosis, claimant’s hernia was likely present prior to December 5, 
2008. Dr. Paz also testified that he agreed with Dr. Beck that hernia surgery is reason-
able and necessary at the time the hernia is caused even if it is asymptomatic. Dr. Paz 
explained that even if an incident did occur at work on December 5, 2008, the incident 
did not cause the need for any medical treatment, including surgery. Nor would the inci-
dent have rendered claimant disabled or have resulted in a substantial and permanent 
aggravation of claimant’s pre-existing hernia. 

23. Dr. Paz credibly testified that even if the incident increased claimant’s symptoms, 
it is no different than claimant’s symptoms being aggravated for the past 1 to 2 years by 
exercise and relieved by rest as documented in Dr. Beck’s notes. The increase in symp-
toms would not be permanent, nor would it have caused the need for medical treatment, 
including surgery. 

24. Dr. Paz explained that claimant underwent elective hernia surgery. This is the 
same surgery claimant should have had and that was reasonable, necessary and re-
lated to the pre-existing hernia and not an event that may or may not have occurred on 
December 5, 2008. If an event of December 5, 2008 occurred which would have caused 
a substantial and permanent aggravation of claimant’s pre-existing hernia, claimant 
would have required emergency hernia surgery or he could have died from the condi-
tion. This did not occur and the surgery, which claimant was a candidate for prior to De-
cember 5, 2008, was elective. 

25. Dr. Paz also testified that there was no indication that claimant’s hernia was the 
result of an occupational disease and the medical evidence in this claim does not sup-
port such a finding. The ALJ is persuaded by the credible opinions provided by Dr. Paz 
and Dr. Beck. 

CONCLUSIONS OF LAW

Having entered the foregoing Findings of Fact, the following Conclusions of Law are en-
tered.

Credibility 

a. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of a witness' testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, preju-
dice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2005). 
b. As found, testimony from claimant was contradicted by testimony from Roel M 
and the persuasive opinions of Dr. Paz and Dr. Beck. The ALJ credits the medical opin-



ions of Dr. Paz and Dr. Beck and the testimony of M. Their opinions are persuasive and 
supported by the record. Claimant is not credible. 

Compensability 

c. For a claim to be compensable, claimant has the burden of proving that he suffered 
a disability that was proximately caused by an injury or that he needs medical treatment. 
§8-41-301(1)(c) C.R.S.; in re Swanson, W.C. No. 4-589-645 (ICAP, Sept 13, 2006). 
Claimant failed to prove either element. Claimant failed to meet his burden of proving a 
work injury occurred on December 5, 2008. 
d. Even if claimant experienced pain from his previous hernia (which he denies hav-
ing) or other pre-existing condition, the claim is not compensable. A traumatic incident or 
event which merely elicits pain symptoms does not compel a finding that the claimant 
sustained a compensable aggravation or new injury. See F.R. Orr Construction v. Rinta, 
717 P.2d 965, (Colo. App. 1985); Witt v. Keil, W.C. No. 4-225-334 (Apr. 7, 1998).
e. Compensability is also not established unless claimant proves the need for medi-
cal treatment is a “[N]atural and proximate consequence of the . . . industrial injury, 
without any contribution from a separate, causative factor.” Valdez v. United Parcel 
Serv., 728 P.2d 340 (Colo. App. 1986) The failure to establish a causal connection be-
tween the injury and the need for medical treatment is fatal to a claim for compensation. 
Kinninger v. Industrial Claims Appeal Office, 759 P.2d 766 (Colo. App. 1988). To estab-
lish the causation connection, claimant must establish that the need for “medical treat-
ment is proximately caused by the injury, and is not simply a direct and natural conse-
quence of the pre-existing condition” or subsequent injury. Witt, at *1( citing Merriman v. 
Indus. Comm., 210 P.2d 448, 450 (Colo. 1949); Rockwell International v. Turnbull, 802 
P.2d 1182 (Colo. App. 1990)). 
f. Based upon the medical records, the testimony and reports of Dr. Paz and claim-
ant’s incredibility, the ALJ find that the alleged work injury is not compensable. 
g. Claimant bears the burden to prove his entitlement to medical benefits. Gerloff v. 
Meeker School District Re 1, W.C. Nos. 4-327-138 and 3-108-777 (ICAO May 3, 1999). 
Claimant must show that the disputed medical treatment is authorized and reasonably 
necessary to cure or relieve the effects of the injury covered by this claim. Claimant 
cannot meet this burden. 
h. According to Dr. Paz, the hernia surgery was reasonable and necessary and re-
lated to the hernia which pre-existed the alleged December 5, 2008 injury. Even if the 
December 5, 2008 injury occurred and aggravated a pre-existing condition, hernia sur-
gery is not performed to treat symptoms; it is performed to correct the problem/bulge 
that will not go away by any other means but surgery. This is consistent with Dr. Beck’s 
testimony that the hernia should have been corrected when it occurred even if it was 
asymptomatic because hernias do not improve with time and could potentially worsen. 
The ALJ is persuaded that claimant had a hernia prior to December 5, 2008 and that the 
need for surgery was related to the pre-existing condition and not the alleged December 
5, 2008 injury. 

ORDER



 It is therefore ordered that Claimant’s claim for compensability is denied and dis-
missed. 

DATED: October 15, 2009

Barbara S. Henk
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-790-101

ISSUES

 Whether Claimant is  entitled to a change of physician to Dr. Joseph Ramos 
based upon Respondents’ failure to timely respond to a request for change of physician 
made pursuant to Section 8-43-404(5)(a)(VI), C.R.S.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an injury on March 16, 2009. Claimant was driving a 
truck for Employer when he vehicle was hit head on by another truck that had crossed 
the centerline of the highway.

 2. Following his injury Claimant was referred by Employer to Dr. Suzanne 
Beck, M.D. for treatment. Dr. Beck subsequently referred Claimant to Dr. John Sacha, 
M.D. and Dr. Ron Carbaugh, Psy. D. for further treatment.

 3. On April 29, 2009 Claimant’s  counsel mailed a packet of correspondence 
and documents addressed to Boeving at AIG Domestic Claims in Shawnee Mission, 
Kansas. Ms. Boeving was at that time the adjuster assigned by Insurer to handle Claim-
ant’s claim for benefits. This packet of correspondence and documents was received by 
Insurer on May 4, 2009. 

 4. The top page of the packet of documents mailed to Insurer on April 29, 
2009 by Claimant’s counsel was a cover letter forwarding a copy of a medical report 
from Dr. Beck dated April 17, 2009. The second page of the packet was the April 17, 
2009 M-164 report from Dr. Beck.

 5. The third page of the packet of documents mailed to Insurer by Claimant’s 
counsel on April 29, 2009 was a second letter addressed to Ms. Boeving. The letter 
stated that it was in regards to “Entry of Appearance/Letter of Representation”. The first 
paragraph of the letter discussed that Claimant’s counsel had been retained to repre-



sent Claimant and requested copies  of Insurer’s file, wage records and any General or 
Final Admissions of Liability. The last sentence of this first paragraph stated: “We would 
like our client’s care to be transferred to Dr. Joseph Ramos.”

 6. Neuser is a lost-time adjuster for Insurer. She took over handling of 
Claimant’s claim on May 5, 2009. Ms. Neuser reviewed the packet of documents and 
correspondence mailed by Claimant’s counsel on April 29, 2009 and determined that 
she had previously received a copy of the April 17, 2009 M-164 report from Dr. Beck. 
Ms. Neuser did not think anything else was enclosed when she read the cover letter 
dated April 29, 2009 forwarding the April 17, 2009 report from Dr. Beck although, as Ms. 
Neuser testified, the packet of correspondence and documents had all been mailed in 
one envelope and had arrived and been scanned into Insurer’s system in the order that 
they appear in Exhibit G, i.e. that the second letter of April 29, 2009 addressed to Ms. 
Boeving and containing the statement “We would like our client’s  care to be transferred 
to Dr. Joseph Ramos” was the third document in the packet.

 7. On June 2, 2009 Claimant’s counsel wrote to Ms. Neuser noting that on 
April 29, 2009 a letter had been sent requesting Claimant’s  care to be transferred to Dr. 
Ramos. Claimant’s  counsel further stated that since 20 days had elapsed since the April 
29, 2009 letter and no response had been received Dr. Ramos should now be consid-
ered the authorized treating physician.

 8. Insurer received Claimant’s  counsel’s June 2, 2009 letter on June 4, 2009. 
On that date, Ms. Neuser mailed a letter to Claimant’s  counsel denying the request to 
change physicians to Dr. Ramos.

 9. Ms. Neuser did not become aware of the Claimant’s request for a change 
of physician until her receipt of Claimant’s counsel’s  June 4, 2009 letter. While Ms. 
Neuser was not herself aware of the request until June 4, 2009 the Insurer had received 
Claimant’s request on May 4, 2009. Ms. Neuser acknowledged, and it is found, that it is 
her job as a lost-time adjuster to review every document that is received. Insurer had 
actual knowledge of Claimant’s request to change physicians as of May 4, 2009 when it 
received Claimant’s counsel’s letter of April 29, 2009 containing the request.

 10. Claimant’s request for a change of physicians to Dr. Ramos was mailed to 
Insurer on April 29, 2009. Insurer did not deny or otherwise respond to this request 
within 20 days of the date the request was mailed. Insurer waived any objection to 
Claimant’s request for a change of physicians to Dr. Ramos. Dr. Ramos became the 
authorized treating physician as of May 20, 2009, the first day after expiration of In-
surer’s 20 day period to object or respond to Claimant’s request for a change of physi-
cian. 

CONCLUSIONS OF LAW

11. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 



litigation. Section 8-40-102(1), C.R.S. The claimant shoulders the burden of proving en-
titlement to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979) The facts in a workers' compensation case must be in-
terpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers  compensation claim shall be decided on its merits. Sec-
tion 8-43-201 (2008) C.R.S.

12. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has rejected evi-
dence contrary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. In-
dustrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

13. Section 8-43-404(5)(a)(VI), C.R.S. provides:
“In addition to the one-time change of physician allowed in sub-
paragraph (III) of this paragraph (a), upon written request to the in-
surance carrier or to the employer’s authorized representative if 
self-insured, an injured employee may procure written permission 
to have a personal physician or chiropractor treat the employee. If 
permission in neither granted or refused within twenty days, the 
employer or insurance carrier shall be deemed to have waived any 
objection to the employee’s request.”

14. The time period for an insurer to respond to a request for change of physi-
cian pursuant to Section 8-43-404(5)(a)(VI), C.R.S. begins upon date of the mailing of 
the request, not upon the date of receipt. Gianetto Oil Company v. Indus. Claim Appeals 
Office, 931 P.2d 570 (Colo. App. 1996). The request for a change of physicians pursuant 
to Section 8-43-404(5)(a)(VI), C.R.S. does not have to be in any particular form or in-
clude any particular language but must be a request and not a unilateral declaration of 
intent to change physicians. Lutz  v. Indus. Claim Appeals Office, 24 P.3d 29 (Colo. App. 
2000, cert. denied 2001). Although no particular form or language is  required, the re-
quest may not be ambiguous. Brown & Root, Inc. v. Indus. Claim Appeals Office, 833 
P.2d 780 (Colo. App. 1991). A Claimant need not seek the insurance carriers’ permis-
sion to change physician if the change is to a physician within the “chain of referral” 
from another authorized physician. Greager v. Indus. Comm’n, 701 P.2d 168 (Colo. App. 
1985). 

 15. As found, Claimant requested a change of physicians to Dr. Ramos in a 
letter that was mailed to Insurer on April 29, 2009. Insurer did not object or otherwise 
respond to the letter within 20 days and therefore waived any objection to the request. 
Claimant’s counsel’s  letter of April 29, 2009 contained a proper request for a change of 
physician in that it was phrased in the form of a desire on the part of the Claimant to 
have his care transferred to Dr. Ramos as opposed to a unilateral statement that Claim-
ant would be treating with Dr. Ramos. Claimant’s request for a change of physicians 
was unambiguous. Respondents’ argument that Ms. Neuser was not aware of the re-



quest until June 4, 2009 and then timely denied the request does not afford Respon-
dents a basis  to object to the change of physicians under the facts here. As noted 
above, the time period for responding to a written request for a change of physician be-
gins to run as  of the date of mailing of the request, not when Insurer receives or be-
comes aware of the request. Respondents’ further argument that the request was “bur-
ied” in other correspondence is not persuasive and likewise does not provide a basis for 
Respondents to avoid the change of physicians to Dr. Ramos under the facts. Ms. 
Neuser admitted that it was her obligation to review every piece of correspondence re-
ceived by the Insurer on Claimant’s claim. While it is  true that the request here was con-
tained in a letter that was part of a packet of multiple documents sent to Insurer, the re-
quest was not ambiguously stated and was  contained in a paragraph making other re-
quests to the Insurer. As testified by Ms. Neuser, it was her job to review any corre-
spondence to ascertain if it contained language such as a request for a change of phy-
sician. In this  instance, Ms. Neuser failed to do so and as a result did not timely respond 
to the request and thereby waived Insurer’s  objection to the requested change of physi-
cian to Dr. Ramos.

ORDER

 It is therefore ordered that:

 Claimant’s request for a change of physician to Dr. Joseph Ramos, M.D. is 
GRANTED.

All matters not determined herein are reserved for future determination.

DATED: October 16, 2009

       Ted A. Krumreich

Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-769-902

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that she suffered a disc herniation during the course and scope of her employment with 
Employer on August 21, 2008.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to authorized medical treatment that is reasonable and necessary to 
cure and relieve the effects of an industrial injury.

 3. A determination of Claimant’s Average Weekly Wage (AWW).



 4. Whether Claimant has  proven by a preponderance of the evidence that 
she is entitled to receive Temporary Total Disability (TTD) benefits.

 5. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to recover penalties pursuant to §8-43-304(1), C.R.S. for Respon-
dents’ violation of WCRP 16.

 6. Whether Claimant is entitled to a disfigurement award pursuant to §8-42-
108, C.R.S.

FINDINGS OF FACT

 1. Claimant worked for Employer as a Zone Manager. Her duties  involved 
ensuring that resort properties were properly cleaned and stocked with supplies.

 2. Claimant has suffered from lower back problems since she sustained an 
industrial injury while working for a previous employer in February 2008. She experi-
enced a recurrence of lower back pain and underwent a microdiscectomy on August 8, 
2008 with Eric R. Jamrich, M.D. The surgery was  unrelated to her employment activities 
for Employer.

 3. Dr. Jamrich released Claimant to light duty work for Employer on August 
18, 2008. Although Claimant experienced some soreness, she completed her job duties. 
Claimant did not return to work on August 19-20, 2008 because they were her sched-
uled days off.

 4. On August 21, 2008 Claimant reported for her scheduled work shift. 
Claimant explained that she proceeded to review condominium units  in the Emerald 
Lodge building and noticed that a housekeeper had not properly stocked supplies under 
the kitchen sink in one of the units. While reaching under the sink to replace supplies 
Claimant bent down and experienced a sharp pain in her lower back. She lost her bal-
ance and fell backwards onto her buttocks on a slate tile floor. Claimant then experi-
enced pain in her spine area. She was unable to get up and crawled from the kitchen to 
the living room area in order to pull herself up using a piece of furniture.

 5. Claimant stated that she reported her lower back injury to supervisor 
Thompson. However, Ms. Thompson did not refer Claimant for medical treatment. 
Claimant then went home.

 6. Claimant returned to work on August 22, 2008 but was unable to perform 
her job duties. She visited the Emergency Room at Yampa Valley Medical Center for 
treatment. An MRI of Claimant’s lower back revealed a recurrent disc herniation.

 7. On August 25, 2008 Claimant’s supervisor Thompson completed an injury 
report. She noted that Claimant had been injured on August 21, 2008, went to an emer-
gency room on August 22, 2008 and subsequently traveled to Denver for surgery.



 8. On August 25, 2008 Claimant visited Dr. Jamrich with symptoms of recur-
rent left lumbosacrial pain that radiated into her left leg. She also mentioned lower back 
and right leg pain. Claimant was extremely uncomfortable and was experiencing signifi-
cant leg weakness. Dr. Jamrich noted that recurrent disc herniations are typically more 
painful than initial disc herniations because of surgical scarring and the pressure of the 
disc herniation on the nerve root.

9. On August 25, 2008 Dr. Jamrich attempted to perform fusion surgery. 
However, after Dr. Jamrich began the fusion procedure he discovered pus in the area of 
the herniated disc. He thus  abandoned the procedure, performed a discectomy and re-
ferred Claimant to an infectious  disease consultant for medical treatment of her infec-
tion. Because medical providers  determined that Claimant was suffering from a staph 
infection, she underwent IV antibiotic treatment for several weeks. During the period 
Claimant remained off of work.

10. On September 26, 2008 Insurer filed a Notice of Contest challenging 
Claimant’s claim for compensation. Insurer’s  Claims Specialist Orozco testified through 
an evidentiary deposition in this matter. Ms. Orozco stated that she denied the claim be-
cause she questioned the causation of Claimant’s injury. She explained that she had 
written a letter to Dr. Jamrich asking him to address the causation of Claimant’s condi-
tion but he did not respond to the request.

11. On November 4, 2008 Dr. Jamrich FAXed a prior authorization request to 
Ms. Orozco seeking approval to complete fusion surgery on Claimant. He specified that 
he would perform a posterior lumbar interbody spine fusion at L4-L5 on November 10, 
2008. The prior authorization request was hand-written on a FAX cover sheet that did 
not explain the medical necessity of the requested procedure or how the procedure was 
causally related to a work injury.

12. On November 10, 2008 Dr. Jamrich contacted Ms. Orozco to determine 
why the requested surgery had not been authorized. Ms. Orozco responded that the 
surgery had not been authorized because of her concerns regarding the causation of 
Claimant’s injury. Ms. Orozco testified that Dr. Jamrich then explained that Claimant’s 
August 8, 2008 surgery had caused an infection. The infection caused the disc to col-
lapse and created a recurrent herniation. Ms. Orozco then advised Dr. Jamrich that the 
August 8, 2008 surgery was not the basis of the workers compensation claim. Dr. Jam-
rich responded that he understood why the surgery was not authorized and sought 
authorization from Claimant’s health insurance carrier.

13. On November 12, 2008 Dr. Jamrich completed Claimant’s fusion surgery. 
Claimant remained off of work through December 26, 2008.

 14. On December 16, 2008 Hugh H. Macaulay, M.D. conducted an independ-
ent medical examination of Claimant. He concluded that Claimant’s recurrent disc her-
niation was not related to her August 21, 2008 work incident. Dr. Macaulay also testified 
at the hearing in this  matter. He explained that Claimant’s August 8, 2008 surgery 
caused a staph infection that ultimately resulted in Claimant’s disc herniation. He ex-



plained that the changes in Claimant’s August 22, 2008 MRI were indicative of tissue 
expansion or granulation. Dr. Macaulay commented that the infection would have 
caused a weakening of the disc structure in Claimant’s back. He remarked that it was 
speculative to attempt to determine the timing of Claimant’s disc changes because she 
had been suffering from a soft tissue infection. Finally, Dr. Macaulay remarked that any 
falls of less than three feet are unlikely to cause a disc herniation.

 15. On September 14, 2009 the parties conducted the evidentiary deposition 
of Dr. Jamrich. He concluded that Claimant’s recurrent disc herniation was caused by 
her slip and fall at work on August 21, 2008. Dr. Jamrich explained that Claimant’s staph 
infection did not cause her disc herniation because there was no evidence of a deep in-
fection on Claimant’s August 22, 2008 MRI. He emphasized that the recurrent disc her-
niation was not directly related to the infection and that he was “quite surprised” to no-
tice the infection during the August 25, 2008 surgery. Dr. Jamrich also commented that 
Claimant’s explanation of the mechanism of injury was consistent with a recurrent disc 
herniation.

 16. Dr. Jamrich also testified about his conversation with Ms. Orozco. He 
stated that he told Ms. Orozco “given the infection here, that it was appropriate—it was 
absolutely appropriate to stabilize this,” and also “if they had it in their records that this 
wasn’t a work comp injury, then we would get approval from her medical carrier.” He 
subsequently wrote a letter to Ms. Orozco stating that the November 10, 2008 surgery 
was related to the work injury and was reasonable and necessary because of the insta-
bility caused by the August 25, 2008 surgery. However, Ms. Orozco testified that she did 
not actually receive the letter until after the November 12, 2008 surgery.

 17. Claimant has failed to demonstrate that it is more probably true than not 
that she suffered a compensable herniated disc during the course and scope of her em-
ployment with Employer on August 21, 2008. Her employment activities on August 21, 
2008 did not aggravate, accelerate, or combine with her pre-existing back problems to 
produce a need for medical treatment. Dr. Macaulay’s persuasive testimony reflects that 
Claimant’s recurrent disc herniation and need for surgery was related to an infection 
caused by her August 8, 2008 non-work-related surgery. Dr. Macaulay credibly com-
mented that the changes in Claimant’s August 22, 2008 MRI were indicative of tissue 
expansion or granulation. He explained that the infection would have caused a weaken-
ing of the disc structure in Claimant’s  back. Dr. Macaulay remarked that it was specula-
tive to attempt to determine the timing of Claimant’s  disc changes because she had 
been suffering from a soft tissue infection. In contrast, Dr. Jamrich determined that 
Claimant’s recurrent disc herniation was caused by her slip and fall at work on August 
21, 2008. However, his  testimony is not persuasive because it fails to adequately ac-
count for the staph infection that he discovered on August 25, 2008. Moreover, based 
on the sequence of events beginning with Claimant’s August 8, 2008 surgery, it is 
speculative to attribute Claimant’s  recurrent disc herniation to her April 21, 2008 work 
activities.



 18. Claimant has failed to prove that it is more probably true than not that she 
is  entitled to recover penalties from Respondents. Dr. Jamrich’s November 4, 2008 re-
quest for prior authorization did not comply with the requirements of WCRP 16-9(E). 
WCRP 16-9(E) states that in order to complete a prior authorization request, a provider 
must concurrently explain the medical necessity of the services requested and produce 
relevant supporting medical documentation. The November 4, 2008 request contained 
no explanation for the requested surgical procedure but merely sought authorization. 
Claimant has  also failed to present supporting documentation used in Dr. Jamrich’s 
decision-making process to substantiate the need for the procedure or the medical ne-
cessity of the requested procedure. The record reveals that the last communication be-
tween Insurer and Dr. Jamrich’s  office prior to November 4, 2008 was  an October 14, 
2008 letter from Ms. Orozco asking Dr. Jamrich to address the connection between 
Claimant’s recurrent herniation and her August 21, 2008 work activities. None of Dr. 
Jamrich’s medical records prior to October 14, 2008 addressed Ms. Orozco’s  concern 
and Dr. Jamrich did not respond to Ms. Orozco’s  concerns in the November 4, 2008 
written request for authorization. Because the request for prior authorization did not 
comply with the requirements of WCRP 16-9(E), Claimant has failed to establish that 
Respondents violated a Rule. Therefore, Claimant’s request for penalties is denied.

 19. As a result of Claimant’s  November 12, 2008 surgery she incurred a scar 
on her lower back that is approximately six inches long and one-eighth inch wide. How-
ever, because Claimant’s scarring from her November 12, 2008 surgery was not related 
to her August 21, 2008 employment activities, she is  not entitled to a disfigurement 
award.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. §8-40-
102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).



3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment. §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded. Faulkner v. Industrial Claim Appeals Office, 
12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 
App. 1998). The question of causation is generally one of fact for determination by the 
Judge. Faulkner, 12 P.3d at 846.

 5. A pre-existing condition or susceptibility to injury does  not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment. Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004). However, when a claimant experiences 
symptoms while at work, it is  for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition. In re Cotts, W.C. No. 4-606-
563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that she suffered a compensable herniated disc during the course and scope 
of her employment with Employer on August 21, 2008. Her employment activities on 
August 21, 2008 did not aggravate, accelerate, or combine with her pre-existing back 
problems to produce a need for medical treatment. Dr. Macaulay’s  persuasive testimony 
reflects  that Claimant’s recurrent disc herniation and need for surgery was related to an 
infection caused by her August 8, 2008 non-work-related surgery. Dr. Macaulay credibly 
commented that the changes in Claimant’s  August 22, 2008 MRI were indicative of tis-
sue expansion or granulation. He explained that the infection would have caused a 
weakening of the disc structure in Claimant’s  back. Dr. Macaulay remarked that it was 
speculative to attempt to determine the timing of Claimant’s disc changes because she 
had been suffering from a soft tissue infection. In contrast, Dr. Jamrich determined that 
Claimant’s recurrent disc herniation was caused by her slip and fall at work on August 
21, 2008. However, his  testimony is not persuasive because it fails to adequately ac-
count for the staph infection that he discovered on August 25, 2008. Moreover, based 
on the sequence of events beginning with Claimant’s August 8, 2008 surgery, it is 
speculative to attribute Claimant’s  recurrent disc herniation to her April 21, 2008 work 
activities.



Penalties

 7. Section 8-43-304(1), C.R.S. is  a general penalty provision under the Act 
that authorizes the imposition of penalties up to $500 per day where a party violates a 
statute, rule, or lawful order of an ALJ. Holliday v. Bestop, Inc., 23 P.3d 700, 705, 706 
(Colo. 2001). The term “order” as used in §8-43-304 includes  a rule or regulation prom-
ulgated by the Director of the Division of Worker’s  Compensation. §8-40-201(15), 
C.R.S.; see Spracklin v. Industrial Claim Appeals Office, 66 P.3d 176, 177 (Colo. App. 
2002).

 8. The imposition of penalties  under §8-43-304(1) requires a two-step analy-
sis. See In re Hailemichael, W.C. No. 4-382-985 (ICAP Nov. 17, 2004). The ALJ must 
first determine whether the disputed conduct violated a provision of the Act or rule. Alli-
son v. Industrial Claim Appeals Office, 916 P.2d 623, 624 (Colo. App. 1995). If a viola-
tion has occurred, penalties  may only be imposed if the ALJ concludes that the violation 
was objectively unreasonable. Colorado Compensation Insurance Authority v. Industrial 
Claim Appeals Office, 907 P.2d 676, 678-79 (Colo. App. 1995). The reasonableness of 
an insurer’s actions depends upon whether the action was predicated on a “rational ar-
gument based on law or fact.” In re Lamutt, W.C. No. 4-282-825 (ICAP, Nov. 6, 1998).

 9. Claimant seeks penalties against Respondents for violations  of WCRP 16-
9 and 16-10. WCRP 16-9(B) and WCRP 16-10(A) provide, in relevant part, that the 
payer shall respond to all providers requesting prior authorization within seven business 
days from receipt of the “provider’s completed request as  defined in Rule 16-9(E).” 
WCRP 16-9(E) specifies:

To complete a prior authorization request, the provider shall concurrently 
explain the medical necessity of the services requested and provide rele-
vant supporting medical documentation. Supporting medical documenta-
tion is defined as documents used in the provider’s decision-making proc-
ess to substantiate the need for the requested services or procedure.

WCRP 16-10(E) provides  that the failure of a payer to timely respond to a request for 
prior authorization shall be “deemed authorization for payment” unless a hearing is re-
quested or the requesting provider is notified that the matter is  proceeding to a hearing. 
Finally, WCRP 16-10(F) specifies that any “unreasonable delay or denial of prior 
authorization” may subject the payer to penalties.

 10. As found, Claimant has failed to prove by a preponderance of the evi-
dence that she is entitled to recover penalties  from Respondents. Dr. Jamrich’s Novem-
ber 4, 2008 request for prior authorization did not comply with the requirements of 
WCRP 16-9(E). WCRP 16-9(E) states  that in order to complete a prior authorization re-
quest, a provider must concurrently explain the medical necessity of the services re-
quested and produce relevant supporting medical documentation. The November 4, 
2008 request contained no explanation for the requested surgical procedure but merely 



sought authorization. Claimant has also failed to present supporting documentation 
used in Dr. Jamrich’s decision-making process to substantiate the need for the proce-
dure or the medical necessity of the requested procedure. The record reveals that the 
last communication between Insurer and Dr. Jamrich’s  office prior to November 4, 2008 
was an October 14, 2008 letter from Ms. Orozco asking Dr. Jamrich to address the con-
nection between Claimant’s  recurrent herniation and her August 21, 2008 work activi-
ties. None of Dr. Jamrich’s medical records prior to October 14, 2008 addressed Ms. 
Orozco’s concern and Dr. Jamrich did not respond to Ms. Orozco’s concerns in the No-
vember 4, 2008 written request for authorization. Because the request for prior authori-
zation did not comply with the requirements of WCRP 16-9(E), Claimant has failed to 
establish that Respondents violated a Rule. Therefore, Claimant’s  request for penalties 
is denied.

Disfigurement 

 11. Section 8-42-108, C.R.S. provides that a claimant may obtain additional 
compensation if she is seriously disfigured as the result of an industrial injury. As found, 
as a result of Claimant’s November 12, 2008 surgery she incurred a scar on her lower 
back that is  approximately six inches long and one-eighth inch wide. However, because 
Claimant’s scarring from her November 12, 2008 surgery was not related to her August 
21, 2008 employment activities, she is not entitled to a disfigurement award.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant’s request for Workers’ Compensation benefits is  denied and dis-
missed. It is therefore unnecessary to address her claims for medical and TTD benefits 
or to determine her AWW.

 2. Claimant’s request for penalties is denied.

3. Claimant’s request for a disfigurement award is denied.

4.  Any issues not resolved in this Order are reserved for future determina-
tion.

DATED: October 19, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-784-465



ISSUES

 The issues for determination are compensability, medical benefits, temporary to-
tal disability benefits from January 6, 2009, to March 23, 2009, and responsibility for the 
termination of Claimant’s employment. 

FINDINGS OF FACT

1. On January 6, 2009, shortly before 10:44 a.m., Claimant was found on the floor 
of Employer’s property room 
2. Claimant testified that when she reported to work at 7:45 a.m. on January 6, 
2009, she noticed a distracting odor at her work station at the front window. Claimant 
testified that she went to get personal effects from the property room. Claimant testified 
that when she opened the door to the property room there was an overwhelming smell. 
Claimant testified that she picked up two envelopes, turned, and fainted. 
3. Bell was walking past the property room the morning of January 6, 2009, when 
he noticed the door to the room was open and Claimant was lying on the floor. He con-
tacted Montano, a paramedic, who was nearby. He also contacted another to call 9-1-1. 
Bell testified that he did not notice any unusual odors. 
4. Montano went into the property room. Claimant was on the floor lying on her ab-
domen. She was not responsive. Montano checked and found Claimant was breathing, 
had a pulse, and had no injuries. Claimant had gloves on. There were no envelopes or 
effects on the floor. Claimant began coughing. Claimant was moved into a seated posi-
tion on the floor. Paramedics arrived. 
5. Montano testified that she did not notice any unusual odors in the property room. 
She also testified that she had been on her desk near the property room that morning 
and had not smelled any odors. 
6. Paramedics from Denver Health arrived at the scene and contacted Claimant at 
10:47 a.m. Claimant reported to them that she felt dizzy prior to passing out. There is no 
record in their report that Claimant reported an odor or that they noticed an odor. The 
paramedics transported Claimant to Denver Health for treatment. 
7. Claimant reported a strong odor prior to her fainting to her care providers at Den-
ver Health and to the providers she has seen subsequently. 
8. Claimant has a prior history of congestive heart failure. Claimant reported dizzi-
ness to her health care providers on November 11 and December 18, 2008. 
9. Dr. Cervantes, Dr. Bacher, and Dr. Peterson, who provided care to Claimant at 
Denver Health, report that Claimant’s faint on January 6, 2009, was most likely a vaso-
vagal response to an overwhelming order she encountered while at work. Dr. Hutcher-
son testified that while an odor did not directly cause Claimant to faint, an odor could 
have triggered gagging, which triggered a vasovagal reaction that resulted in fainting. 
10. Claimant’s testimony that there was a strong odor in the property room is not 
credible. It is found that Claimant’s faint on January 6, 2009, was not the result of an 
overwhelming or strong odor or any other exposure at work. 

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” is  to assure the 
quick and efficient delivery of disability and medical benefits  to injured workers at a rea-



sonable cost to the employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S. A claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in the workers' compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer. Section 8-43-201, C.R.S. A workers' compensation case is  decided on its 
merits. Section 8-43-201, C.R.S.

The Judge’s  factual findings concern only evidence that is  dispositive of the is-
sues involved: the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has  rejected evidence contrary to the above findings as un-
persuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000).

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’ testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, preju-
dice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 27 P.2d 1205 
(1936); CJI, Civil 3:16 (2005). 

An injury is compensable if it “arises out of and in the course of employment”, 
Section 8-41-301(1)(b), C.R.S; Price v. Industrial Claim Appeals Office, 919 P.2d 207 
(Colo. 1996). An injury arises “out of” employment when the origins of the injury are suf-
ficiently related to the conditions and circumstances under which the employee usually 
performs his job to be considered part of the employee’s services to the employer. Gen-
eral Cable Company v. Industrial Claim Appeals Office, 878 P.2d 118 (Colo.App. 1994). 

It is more probable than not that Claimant’s fainting episode on January 6, 2009, 
was caused by Claimant’s  non-work related health conditions and did not arise out of 
her employment. Claimant has failed to establish by a preponderance of the evidence 
that her injury arose out of her employment. The claim is not compensable. 

ORDER

 It is therefore ordered that the claim is denied and dismissed. 

DATED: October 19, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-727-504

ISSUES



The issues determined herein are compensability, average weekly 
wage, authorized medical benefits, temporary disability benefits and determina-
tion of liability under the statutory employer provisions  of the Workers' Compensa-
tion Act.

Based on the evidence, Respondents' RAH and AHI's  Motion for Directed 
Verdict was granted and they were dismissed as parties to this  claim on the date 
of hearing.

FINDINGS OF FACT

1. Respondent-Employer GC hired claimant as a laborer. His duties consisted 
primarily of pouring of concrete for foundations of new residential construc-
tion. This was medium to heavy work, which included lifting over 25 pounds, as well 
as bending, and stooping. He was paid $10 per hour and worked 50 hours a week. 
His employer did not pay overtime.
2. On April 2, 2007, Claimant was working at the Trails End subdivision in 
Monument, Colorado. He was walking on the completed foundation removing 
forms when he slipped on a piece of loose wood and fell into the basement ap-
proximately 8 to10 feet below, injuring his back.
3. His employer GC took him to Emergicare for treatment the same day. He was re-
ferred for physical therapy and given a prescription for medications. He was also given work 
restrictions. He returned to Emergicare on April 9 and April 23, 2007 continuing to 
complain of pain in his back. He was given work restrictions on both occasions. He had 
a final appointment with Emergicare on May 8, 2007. He was referred to Dr. Mock for 
chiropractic care. He was again given work restrictions. He was unable to obtain addi-
tional treatment due to the fact that the Respondent-Employer GC failed to pay Emergicare 
for the services rendered.
4. Claimant was not able to return for treatment until approximately 16 months later 
when Respondent-Insurer PA referred him to Dr. Miguel Castrejon. His first appointment 
with Dr. Castrejon occurred August 4, 2008. He was given x-rays of the lumber spine and 
referred for chiropractic treatment as well as given prescriptions for medications. He was 
given work restrictions of no lifting over 25 pounds and limited bending/stooping activities. He 
returned to Dr. Castrejon on September 4, 2008 reporting improvement. He was given a 
referral for additional physical therapy as well as continued work restrictions. His next 
appointment with Dr. Castrejon occurred on November 10, 2008. He was placed in 
maximum medical improvement, provided a permanent impairment rating and released 
with no permanent restrictions. He was then discharged from treatment.
5. After the date of injury, Claimant was unable to return to his job with Respondent-
Employer GC due to his symptoms and physical restrictions. He did obtain subsequent em-
ployment as a banquet worker for a short time but was unable to continue this job be-
cause of the discomfort in his back. There is some evidence that Claimant may have 
worked in September 2008 for a period of time folding papers. The ALJ finds insufficient 
credible evidence in the record to support Claimant’s having returned to regular or modified 
employment pursuant to statute. Additionally, there is insufficient credible evidence to de-



termine if Claimant earned any wages during this period or was just helping a friend. He did 
not return to regular work again until after Dr. Castrejon placed him at maximum medical 
improvement.
6. Claimant's injury took place in the Trails End subdivision in Monument, Colorado. 
RAH was the general contractor for the entire subdivision.
7. During the last half of 2006 and all of 2007, RAH subcontracted all of the foundation 
work in the Trails End subdivision to Fl. Fl in turn subcontracted part of this work to GC.
8. While there is some conflicting evidence the ALJ finds that the credible evidence of 
record, including the testimony of the Claimant, establishes that it is more likely than not 
that Claimant's injury occurred on a job that was subcontracted by Respondent-Employer 
Fl to subcontractor and Respondent-Employer GC.
9. The credible evidence establishes that it is more likely than not that Respondent-
Employer GC did not have Workers' Compensation insurance covering the Claimant at the 
time of the injury.
10. Claimant has established by credible evidence that it is more likely than not that 
Respondent-Employer Fl is the most immediate insured contractor with subcon-
tractor Respondent-Employer GC and, thus, Respondent-Employer Fl is the 
statutory employer of Claimant and is responsible for all consequences arising 
from Claimant's injury for which the Workers' Compensation Act of Colorado pro-
vides a remedy.
11. Claimant has established by credible evidence that it is more likely than not 
that his average weekly wage is $500.00.
12. Claimant's primary duties consisted of constructing foundations. This was 
heavy work requiring lifting of more than 25 pounds as well as bending and stoop-
ing. Claimant was unable to return to this work due to his symptoms and 
physical restrictions after the injury. The medical records establish that Claimant had 
restrictions preventing him from lifting over 25 pounds or bending and stooping 
from the date of injury until he was placed at maximum medical improvement on 
November 10, 2008. Claimant has established by credible evidence that it is more 
likely than not that he was disabled from performing his regular duties during that pe-
riod of time and is entitled to temporary total disability benefits with the exception of 
the period of time Claimant was briefly employed between April 10, 2007 and May 
27, 2007. During this time Claimant worked as a banquet worker for 32.5 hours, 
earning $317.58. The ALJ finds that this attempt to return to work did not consti-
tute regular or modified employment. Claimant is entitled to temporary partial dis-
ability benefits for this period.

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered an injury aris-
ing out of and in the course of employment. Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001). Claimant must prove entitlement to benefits by a preponder-
ance of the evidence. The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either Claimant or Respondents. Section 8-43-201, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after 



considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). Claimant satisfied his 
burden of proof by establishing by a preponderance of the evidence that he 
sustained a compensable injury to his low back region on April 2, 2007, while work-
ing for Respondent-Employer GC. Claimant's injury arose out of and occurred in 
the course of his employment with the Respondent-Employer GC.
2. C.R.S. 8-41-401(1)(a) creates a statutory employment relationship where a 
company contracts out part or all of its work to any subcontractor. Such a company is 
liable to pay compensation for injuries to employees of subcontractors. "The pur-
pose of the statute is to prevent employers from "avoiding responsibility under the 
Workers' Compensation act by subcontracting out their regular business to 
uninsured independent contractors." Finlay v. Storage Technology Corporation, 
764 P.2d 62 (Colo. 1988). Respondent-Employer Fl is a statutory employer in 
this claim and therefore liable for benefits associated with the April 2, 2007, injury. 
Because Fl was an intervening subcontractor with Workers' Compensation insur-
ance, Respondents' RAH and AHI are not liable for this claim.
3. Claimant is entitled to TTD benefits if the injury caused a disability, the dis-
ability caused Claimant to leave work, and Claimant missed more than three regular 
working days. TTD benefits continue until the occurrence of one of the four terminat-
ing events specified in section 8-42-105(3), C.R.S. PDM Molding, Inc. v. Stanberg, 
898 P.2d 542 (Colo. 1995). Claimant satisfied his burden of proof by showing 
by a preponderance of the evidence that he is entitled to TTD benefits flowing from 
the April 2, 2007 injury beginning April 2, 2007 and continuing until he was placed 
at MMI on November 10, 2008, with the exception of the period between April 10, 
2007 and May 27, 2007. The ALJ concludes that Claimant’s attempt to return to the 
work force did not constitute regular or modified employment such that it acted to termi-
nate Claimant’s temporary benefits. 
4.  Under Section 8-42-1 06, C.R.S., "in case of temporary partial disability, the 
employee shall receive sixty-six and two-thirds percent of the difference between 
the employee's average weekly wage at the time of the injury and said employee's 
average weekly wage during the continuance of the temporary partial disability. " 
Claimant satisfied his burden of proof by showing by a preponderance of the evi-
dence that he is entitled to TPD benefits during the period between April 10, 2007 
and May 27, 2007.
5. The objective of wage calculation for the average weekly wage is to reach a 
fair approximation of the Claimant's actual wage loss and diminished earning capacity. 
Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993). The Administrative Law Judge 
under normal circumstances has broad discretion in calculating the employee's aver-
age weekly wage according to the facts of the case to fairly determine the Claimant's 
weekly wage. Williams Bros. v. Grimm, 88 Colo. 416, 297 P. 1003 (1931). Claimant 
has proven by a preponderance of the evidence that his AWW is $500 a week.
6. Respondents are liable for medical treatment reasonably necessary to cure 
or relieve the employee from the effects of the injury. Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). Claimant has proven by a 
preponderance of the evidence that he is entitled to medical benefits to cure and/
or relieve any low back injury in this claim.



ORDER

 It is therefore ordered that:

1. Respondent-Insurer PA shall pay for all reasonable and necessary 
medical care to cure and/or relieve any low back injury in this claim.
2. Respondent-Insurer PA shall pay Claimant temporary total disability 
benefits for the period April 2, 2007 through November 10, 2008 based upon an 
average weekly wage of $500.00 per week, except as stated below.
3. Respondent-Insurer shall pay Claimant temporary partial disability benefits for 
the period April 10, 2007 and May 27, 2007 based upon Claimant's wages received 
during that time of $317.58.
4. Respondents shall pay statutory interest at the rate of eight percent (8%) per 
annum on all amounts due and not paid when due.
5. Any and all issues not determined herein are reserved for future decision.
6. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
7. All matters not determined herein are reserved for future determination.
DATE: October 20, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-785-763

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1. Claimant alleged a specific, traumatic injury occurring on June 1, 2008. At 
the time of the injury, Claimant was employed by the Employer herein as a banquet cap-
tain for approximately ten months. 

2. According to Claimant, at the time of the alleged injury he was moving a 
banquet table at the Denver Convention Center when, upon lifting the table, he twisted 
and felt a ”pop” in his backside. Apparently, these were heavy tables with blocks on 
them weighing approximately 100 to 200 pounds. 

3. After the incident, Claimant continued to work for the rest of the day, but 
reported the injury to his supervisor. That night he continued to experience pain in his 
leg and had problems sleeping. 



4. On June 4, 2008, Sara A. Harvey, M.D., treated the Claimant for a lumbar 
strain. He returned to work on restricted lifting duty. The ALJ finds that Claimant sus-
tained a minor, temporary exacerbation of his  underlying osteoarthritis that Dr. Harvey 
diagnosed as a lumbar strain and a groin strain. 

5. On June 12, 2008, Jonathan H. Bloch, D.O., saw the Claimant. Dr. Bloch 
also diagnosed a lumbar strain. Dr. Bloch ordered X-rays, and he additionally diagnosed 
Claimant with hip enthesopathy from significant degenerative arthritis. Dr. Bloch noted 
that Claimant had end-stage osteoarthritis with bone-on-bone arthritis in the superior hip 
joint. On July 18, 2008, Dr. Bloch released Claimant from his  care for the lumbar strain, 
declaring the Claimant to be at maximum medical improvement (MMI) without impair-
ment from the lumbar strain. Dr. Bloch indicated that there was “possible malingering.” 
Dr. Bloch released the Claimant to return to work at full duty as of July 18, 2008.

6. Claimant underwent physical therapy from June 12, 2008 through July 9, 
2008 with little to no improvement. 

7. On September 23, 2008, Claimant was referred to Scott G. Resig, M.D., at 

Denver-Vail Orthopedics, P.C., for an individual consultation. Claimant continued to 
complain of groin pain radiating to his lower back and thighs. Dr. Resig recommended 
steroid injections to the hip, which gave Claimant only short-term relief. 

8. During a follow-up visit on October 21, 2008, Dr. Resig recommended a 
total hip replacement as the solution to eliminate Claimant’s pain completely.

9. Kirk Holmboe, D.O., assessed Claimant from October through 
December 2008. Dr. Holmboe noted Claimant’s increase in pain and increased difficulty 
maneuvering at work. Dr. Holmboe prescribed pain medication as temporary relief to 
manage Claimant’s pain in his hip.

10. Claimant seeks medical benefits for total hip replacement surgery.

11. Claimant underwent an Independent Medical Examination (IME) by John 
Burris, M.D. on December 16, 2008. Dr. Burris concluded that Claimant’s  need for a hip 
replacement was not related to the worker’s  compensation injury. Specifically, Dr. Burris 
determined that the mechanism of the work-related injury was minor and did not cause 
the osteoarthritis in Claimant’s left hip. Dr. Burris’ testimony is  credible and consistent 
with the record and the findings of the other physicians.

12. James P. Lindberg, M.D. of Advanced Orthopedic and Sports Medicine 
Specialists was also consulted as to his opinion on the relationship between Claimant’s 
work related injury and the prognosis  for a hip replacement. Dr. Lindberg found that the 
mechanisms of injury did not cause the need for a total hip replacement. Rather, the 
cause of the need for a total hip replacement, according to Dr. Lindberg, is significant 
osteoarthritis  in his left hip. Dr. Lindberg concluded that the injury is consistent with ac-



tivities of daily living and not with a significant worker’s compensation injury. Accordingly, 
the Claimant was as at MMI. Dr. Lindberg’s  testimony is  credible and consistent with the 
record and the findings from the other physicians. 

13. Claimant’s medical treatment, related to the alleged hip injury from June 1, 
2008 through the present has been paid in full by the Respondents. 

14. Claimant denies any sort of hip pain prior to the June 1, 2008 injury at 
work. The physicians in this case, Dr. Bloch, Dr. Lindberg, Dr. Burris, Dr. Holmboe, and 
Dr. Resig diagnosed Claimant with end-stage hip osteoarthritis. Specifically, Dr. Lind-
berg and Dr. Burris were of the opinion that Claimant’s  type of condition has the ten-
dency to wax and wane over time. It is, therefore, difficult to find Claimant’s testimony 
credible. While a total hip replacement is  likely reasonable and necessary to relieve 
Claimant’s hip pain, it is not secondary to the work-related injury.

15. Claimant has proven, by preponderant evidence that he sustained a com-
pensable lumbar and groin strain on June 1, 2008, arising out of the course and scope 
of his employment for the Employer herein. He reached MMI for these strains on July 
18, 2008. Claimant has failed to prove, by a preponderance of the evidence, that he 
sustained a compensable aggravation of his pre-existing hip osteoarthritis. Claimant 
failed to show that his need for a total hip replacement surgery arose out of the course 
and scope of his employment for the Employer when he was lifting a banquet table. 

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

a.  In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.” See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002). The same principles concerning credibility determinations that apply 
to lay witnesses apply to expert witnesses as well. See Burnham v. Grant, 24 Colo. App. 
131, 134 P. 254 (1913). The fact finder should consider, among other things, the consis-
tency or inconsistency of a witness’ testimony and/or actions; the reasonableness or un-
reasonableness (probability or improbability) of a witness’ testimony and/or actions  (this 
includes whether or not the expert opinions are adequately founded upon appropriate 
research); the motives of a witness; whether the testimony has been contradicted; and, 
bias, prejudice or interest. See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 
(1936); CJI, Civil, 3:16 (2005). The fact finder should consider an expert witness’ special 
knowledge, training, experience or research (or lack thereof). See Young v. Burke, 139 
Colo. 305, 338 P. 2d 284 (1959). As found, the Claimant’s testimony lacked credibility 
because it conflicted with the practical application of the numerous medical consults  as-
sessing Claimant’s hip injury. Although Claimant claimed that he had never experienced 
hip pain prior to the June 1, 2008 injury, Respondents presented undisputed evidence 



that Claimant has end-stage osteoarthritis in his hip. As also found, the testimony of Dr. 
Lindberg and Dr. Burris  was credible and persuasive. Dr. Lindberg provided credible 
testimony that although the June 1, 2008 injury may have temporarily exacerbated 
Claimant’s pre-existing osteoarthritis condition, the condition is  the cause for the needed 
surgery, and the osteoarthritis was not caused by Claimant’s work. Essentially, the injury 
at the Employer was no different than any daily activity in which Claimant may have in-
volved himself. Dr. Lindberg and Dr. Burris were of the opinion that arthritis pain, like 
Claimant’s, waxes and wanes over time, and a hip replacement would be eventually in-
evitable given Claimant’s pre-existing, end-stage condition. 

b. § 8-41-301 (1), C.R.S. (2009), provides a right to workers’ compensation 
benefits for injuries occurring within the course and scope of employment. As found, the 
Claimant sustained lumbar and groin strains as a result of the work-related moving inci-
dent of June 1, 2008 for which he received medical care and treatment. As further 
found, the Claimant reached MMI with no impairment from the lumbar and groin strains 
on July 18, 2008.

c.  To be a compensable benefit, medical care and treatment must be caus-
ally related to an industrial injury or occupational disease. Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994). As  found, Claimant’s claim for a hip re-
placement is  not causally related to the work injury on June 1, 2008. Also, medical 
treatment must be reasonably necessary to cure and relieve the effects of the industrial 
occupational disease. § 8-42-101 (1) (a), C.R.S. (2009). Morey Mercantile v. Flynt, 97 
Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). As found, although a total hip replacement is reasonable and neces-
sary to relieve Claimant’s hip pain, it is not secondary to the work-related injury. 

 d.  The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits. §§ 8-43-201 and 8-43-210, C.R.S. 
(2009). See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial 
Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000). A “preponderance of the evidence” is  that quan-
tum of evidence that makes a fact, or facts, more reasonably probable, or improbable, 
than not. Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 
273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 
[Industrial Claim Appeals Office (ICAO), March 20, 2002]. Also see Ortiz  v. Principi, 274 
F.3d 1361 (D.C. Cir. 2001). As  found, Claimant has proven a compensable low back and 
groin strain as a result of the June 1, 2008, moving incident. He reached MMI without 
impairment for these conditions  on July 18, 2008. He failed to prove a compensable ag-
gravation of his  underlying osteoarthritic disease in order to establish a causal, work-
related link to Claimant’s need for a total hip replacement. 

ORDER

 IT IS, THEREFORE, ORDERED THAT:



 A. Respondents shall pay the costs of authorized medical care and treatment 
for the Claimant’s low back and groin strains through July 18, 2008, in accordance with 
the Division of Workers’ Compensation Medical Fee Schedule.

B. Claimant did not suffer a compensable aggravation of his pre-existing os-
teoarthritic condition.

C. Any and all claims for workers’ compensation benefits pertaining to total 
left hip replacement surgery, are hereby denied and dismissed.

 D. Any and all issues not determined herein are reserved for future decision.

 DATED this 21 day of October 2009.
 

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-687-922

ISSUES

 The issues for determination are compensability, average weekly wage, tempo-
rary total disability benefits, and responsibility for termination. 

FINDINGS OF FACT

1. Claimant worked for Employer for six or seven years as a cashier and one or two 
years as an assistant manager. Her daily duties included using the cash register, count-
ing cash, and stocking product. She used a broom and scrubbed with her hands. Her 
work activities varied throughout the workday. Claimant did not perform any hand-
intensive activities outside of work. 
2. Claimant noticed pain in her upper extremities in April 2006. Claimant suffers 
from carpal tunnel syndrome (CTS). Surgery has been recommended. 
3. Christopher S. Wilson, M.D., examined Claimant on June 16, 2006. He stated 
that Claimant’s CTS was “caused by her hand activities at work.”
4. Craig Davis, M.D., examined Claimant on July 25, 2006. He noted that Claim-
ant’s job involved full-time cashiering, counting money, and stocking. Dr. Davis stated 
that, “I think it is reasonable to assume that this patient’s carpel tunnel syndrome is due 
to her work activities.” George Kohake, M.D., agreed with Dr. Davis’ opinion. 
5. Sander Orent, M.D., evaluated Claimant in August 2006. Dr. Orent specializes in 
occupational and environmental medicine, as well as internal medicine. He is board cer-
tified in both of these fields and is Level II accredited. Dr. Orent reviewed Claimant’s 
performance of her work duties, as seen on surveillance films taken at the convenience 
store. He also took a detailed history from Claimant about her work activities. From the 



history taken from Claimant and from his observation of Claimant’s job duties on the 
surveillance films, Dr. Orent could see no evidence that the Claimant was engaged in 
activities which have been associated medically or scientifically with the development of 
carpal tunnel syndrome. Dr. Orent did not agree with Dr. Davis that there was “heavy 
use of hands” by Claimant in the performance of her job duties. Dr. Orent classifies 
“heavy use of the hands” as activities where workers bone meat or fish with “lots of 
torque or forceful extension.” Claimant gave Dr. Orent a history that she experienced 
her symptoms regardless of her work activities. This does not show good correlation be-
tween the work activities of Claimant and her symptoms. Dr. Orent keeps current on the 
medical literature with regard to the causality of carpal tunnel syndrome. Over the 
course of the last few years, carpal tunnel syndrome has only rarely been associated 
with occupational job duties. The vast majority of carpal tunnel syndrome cases are not 
occupational. A table issued by the Division of Workers’ Compensation that is an Exhibit 
to the Medical Treatment Guidelines discusses the risk factors associated with carpal 
tunnel syndrome. The activities described there are not present in Claimant’s job. Dr. 
Orent found a deformity in Claimant’s thumb and swelling in the joints. This would be 
seen in an inflammatory process that is more likely to cause carpal tunnel syndrome 
than occupational activities. Dr. Orent stated that Claimant did not have an injurious ex-
posure capable of causing carpal tunnel syndrome in her job activities. 
6. Neither Dr. Wilson, Dr. Davis, nor Dr. Kohake systematically addressed causality. 
Their opinions are not persuasive. Dr. Orent’s’ report and testimony regarding causation 
of Claimant’s CTS was thorough and complete. His opinion is credible and persuasive. 
7. Claimant’s job activities for Employer did not cause her CTS. 

CONCLUSIONS OF LAW

To prove a compensable injury, a claimant has the burden to prove by a prepon-
derance of evidence that her injury arose out of and in the course of her employment. 
Section 8-41-301(1)(c), C.R.S.; Madden v. Mountain West Fabricators, 977 P.2d 861 
(Colo. 1999); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo.App. 2000). 
Proof by a preponderance of the evidence requires the proponent to establish that the 
existence of a "contested fact is more probable than its nonexistence." Page v. Clark, 
197 Colo. 306, 592 P.2d 792, 800 (1979).

An occupational disease is "a disease which results directly from the employment 
or conditions under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned by the nature 
of the employment, and which can be fairly traced to the employment as a proximate 
cause and which does  not come from a hazard which the worker would have been 
equally exposed outside of the employment." Section 8-40-201(14), C.R.S. A claimant 
seeking benefits  for an occupational disease must first establish the existence of the 
disease and that it was  directly and proximately caused by the claimant's employment 
or working conditions. Wal-Mart Stores, Inc. v. Industrial Claims, 989 P.2d 251, 
(Colo.App. 1999); Cowin & Co. v. Medina, 860 P. 2d 535 (Colo.App. 1992). 

The opinions  of Dr. Orent are credible and persuasive. Claimant’s job duties did 
not involve activities that were sufficient to cause her CTS. The claim is not compensa-
ble. 



The issues of average weekly wage, responsibility for termination of employment, 
and temporary disability benefits are not reached. 

ORDER

 It is therefore ordered that the claim is denied and dismissed. 

DATED: October 20, 2009

Bruce C. Friend, Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-710-008

ISSUES
 

The issues to be determined by this decision concern Claimant’s application to 
overcome the Division Independent Medical Examination (DIME) of Darrel K. Quick, 
M.D.; degree of permanent medical impairment; and, bodily disfigurement. The Claim-
ant’s burden of proof is “clear and convincing evidence. 

  At the conclusion of the Claimant’s  case-in-chief, Respondent moved for judgment on 
the evidence in Claimant’s  case on the proposition that Claimant’s evidence could not 
get any better as of that time. The motion was granted. 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

 1. Claimant was seriously injured in a work-related accident on December 
28, 2006. According to the October 22, 2008, report of Susan E. Ladley-O’Brien, M.D., 
Claimant’s authorized treating physician (ATP), the Claimant’s injuries included: (i) pel-
vic fractures with bilateral sacral-iliac joint diastasis status post open reduction and in-
ternal fixation; (ii) Bladder rupture status post cystorrhaphy without current urinary 
symptoms; (iii) Status post sigmoid avulsion from the rectum with loop ileostomy and 
subsequent ileostomy takedown; (iv) Left obturator nerve injury with no current strength 
deficits on physical examination; (v)Status post left testicular infarct with atrophy and 
documented oligospermia; and, (vi)Ventral abdominal hernia status post fixation with no 
current defect; (vii) Abdominal and pelvic scars.



 2. Dr. Ladley-O’Brien found that Claimant reached maximum medical im-
provement (MMI) on October 22, 2008, and provided the following impairment ratings: 
(i) 12% impairment for range of motion loss in the lumbar spine; (ii).10% impairment for 
the testicular infarct and atrophy; (iii) 8 % impairment for bilateral sacroiliac joint diasta-
sis; (iv) 5% for pelvic fracture with displacement of bilateral pelvic rami; (v) 10% sched-
uled impairment for loss of left hip range of motion; and, (vi) 2% scheduled impairment 
for loss of right hip range of motion. Dr. Ladley-O’Brien’s total whole person impairment 
rating was 36%.

 3. Dr. Ladley O’Brien declined to provide any impairment rating for urinary 
problems. 

4. Respondent filed a Final Admission of Liability (FAL) consistent with Dr. 
Ladley-O’Brien’s determinations on November 20, 2008.

5. Dr. Quick performed a DIME on April 7, 2009. Dr. Quick agreed that Claimant 
reached MMI on October 22, 2008. He provided the following diagnoses: (i) Pelvic frac-
tures with bilateral SI joint diastasis; (ii) Fracture of the bilateral inferior and superior pu-
bic rami, status post ORIF; (iii) Bladder rupture without current symptoms; 
(iv) Total sigmoid colon avulsion, current mild bowel irregularities; (v) Left obturator 
nerve palsy, resolved; (vi) Left testicular incarceration with atrophy and oligospermia; 
and, (vii) Incarcerated ventral hernia with diastatis recti, requiring surgical repair.

 6. Dr. Quick provided the following impairment ratings: (i) 10% impairment of 
the lumbar spine due to specific disorders as calculated in reference to Section 3.4 on 
page 101 of the AMA Guides to Evaluation of Permanent Impairment, 3rd Ed., Rev; 
(ii)9% impairment for loss of lumbar range of motion; (iii) 6% impairment for testicu-
lar injuries pursuant Sections 11.4 and 11.4C of the AMA Guides including an increase 
by 50% due to the fact that Claimant is less that forty years old; (iv) 5% for bilateral rami 
fractures pursuant Section 3.4, Category 3.b of the AMA Guides. (v) 2% scheduled im-
pairment of the right hip; and, (vi) 14% scheduled impairment of the left hip. Dr. Quick’s 
overall medical impairment rating was 32% whole person; 2% of the right lower extrem-
ity (RLE); and, 10% of the left lower extremity (LLE).

 7. Dr. Quick was of the opinion that Claimant’s urinary function was normal 
and the urinary stream was normal and without urgency, incontinence, or dysuria. 

8. Dr. Quick’s DIME report shows that he considered all appropriate factors, 
arrived at diagnoses similar to Dr. Ladley-O’Brien’s diagnosis, and correctly applied the 
provisions of the AMA Guides to the Evluation of Permanent Impairment, 3rd Ed., Rev., 
and the Director’s Impairment Rating tips to arrive at his impairment rating. 

9. The Employer filed a subsequent Final Admission of Liability consistent 
with Dr. Quick’s determinations on May 5, 2009, admitting for 32% whole person per-
manent medical impairment; and, for 2% RLE and 10% LLE permanent scheduled im-
pairment.



 10. According to the Claimant, he has current bladder problems and he some-
times has to urinate up to six or seven times per day with pain in the lower bladder area 
and in his penis. His urine is sometimes orange in color although he stated that he usu-
ally drinks a liter or more of water during the workday. The Claimant’s testimony in this 
regard is neither supported by his ATP, or by the DIME physician. Consequently, the ALJ 
finds that Claimant has failed to prove that this situation is causally related to his admit-
ted, compensable injury of December 28, 2006.

 11. Claimant indicated that Dr. Quick asked him if he had any bladder prob-
lems and Claimant replied that his bladder was fine. Claimant explained that he did not 
want to discuss these problems with Dr. Quick because he feared that he might lose his 
job if his impairment rating was too high. Under the circumstances, this testimony at 
hearing makes no sense. The ALJ finds that Claimant’s statement to Dr. Quick is more 
reliable. 

 12. Claimant offered no expert opinions from any doctors that tended to show 
that Dr. Quick’s impairment rating was incorrect. The medical opinions of the DIME phy-
sician and the ATP are undisputed by any other medical opinion. Indeed, Claimant failed 
to prove that it is highly likely, unmistakable and free from serious and substantial doubt 
that Dr. Quick’s opinions on causally related conditions (to the work injury); MMI date, 
and degree of permanent medical impairment were erroneous. Claimant failed to over-
come Dr. Quick’s DIME opinions by clear and convincing evidence.

 13. Claimant manifested a 14-inch long, 1 to 1 ½ inch wide keloid-like scar, 
vertically along the mid-line of his abdomen that begins below his beltine and proceeds 
upward, snakes around his navel, and ends near his sternum; he also manifests a 4-
inch long, 2-inch wide keloid-like scar above his right hip; a 3—inch long, 1 ¼ inch wide 
indented bump, diagonally above the right hip; and, on the left side of his abdomen, 
Claimant has a 3 inch by 2 inch scar that is indented between ¾ inch and 1 inch. These 
scars constitute serious, permanent disfigurement of Claimant’s body that is normally 
exposed to public view.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
 a. At the close of Claimant’s evidence on the issue of permanent partial dis-
ability benefits, the Employer moved to dismiss, based on Colorado Rules of Civil Pro-
cedure [C.R.C.P.], Rule 41(b) (1), which provides in part: 

 
“After the plaintiff, in an action tried by the court without a jury, has completed the 
presentation of his evidence, the defendant, without waiving his right to offer evi-
dence in the event the motion is not granted, may move for a dismissal on the 
ground that upon the facts and the law the plaintiff has shown no right to relief.”



 Rule 41(b)(1), provides that, after a plaintiff in a civil action tried without a jury has 
completed the presentation of his evidence, the defendant may move for a dismissal on 
the grounds that the plaintiff has failed to present a prima facie case for relief. In deter-
mining whether to grant a motion to dismiss or for directed verdict, the court is not re-
quired to view the evidence in the light most favorable to the plaintiff, as argued by a 
claimant. Rowe v. Bowers, 160 Colo. 379, 417 P.2d 503 (Colo. 1966); Blea v. Deluxe/
Current, Inc., W.C. No. 3-940-062 [Industrial Claim Appeals  Office (ICAO), June 18, 
1997] (applying these principles to workers' compensation proceedings). Neither is the 
court required to “indulge in every reasonable inference that can be legitimately drawn 
from the evidence” in favor of the Claimant. Rather, the test is whether judgment for the 
respondents is justified on the claimant's evidence. Amer. National Bank v. First Na-
tional Bank, 28 Colo. App. 486, 476 P.2d 304 (Colo. App. 1970); Bruce v. Moffat County 
Youth Care Center, W. C. No. 4-311-203 (ICAO, March 23, 1998). The question of 
whether the Claimant carried this  burden was one of fact for resolution by the ALJ. 
Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).

 b. As found, the medical opinions of the ATP and the DIME physician are es-
sentially un-contradicted by any other medical evidence. See, Annotation, Comment: 
Credibility of Witness Giving Un-contradicted Testimony as Matter for Court or Jury, 62 
ALR 2d 1179, maintaining that the fact finder is  not free to disregard un-contradicted 
testimony. Therefore, the ALJ should not disregard them.

 c. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.” See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The 
fact finder should consider, among other things, the consistency or inconsistency of a 
witness’ testimony and/or actions; the reasonableness or unreasonableness  (probability 
or improbability) of a witness’ testimony and/or actions; the motives of a witness; 
whether the testimony has been contradicted; and, bias, prejudice or interest. See Pru-
dential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005). As 
found, the Claimant’s testimony about fearing to disclose his urinary problems to the 
DIME physician because he feared that he would be fired is inconsistent with reason 
and common sense in light of the seriousness of his injuries and in light of the fact that 
his ATP had already given him the fairly high permanent impairment rating of 36% whole 
person. Therefore, the ALJ does not find the Claimant’s testimony credible with respect 
to the causal relatedness of the urinary problems. 

d. The D IME physician’s determinations of MMI and permanent medical im-
pairment are binding on the parties  unless overcome by clear and convincing evidence. 
§ 8-42-107(8)(b)(III), C.R.S. (2009). Montoya v. Industrial Claim Appeals Office, 203 
P.3d 620 (Colo. App. 2008). The party seeking to overcome a DIME physician’s opinions 
bears the burden of proof by clear and convincing evidence. Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). It is well established 



that the DIME physician's determination of MMI is binding unless  overcome by "clear 
and convincing evidence." Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995); Section 8-42-107(b)-(c), C.R.S. (2009). Also, a DIME physician’s conclusion 
that an injured worker’s  medical problems were components of the injured worker’s 
overall impairment constitutes  a part of the diagnostic assessment that comprises  the 
DIME process  and ,as such the conclusion must be given presumptive effect and can 
only be overcome by clear and convincing evidence. Qual-Med, Inc. v. Indus. Claim Ap-
peals Office, 961 P.2d 590 (Colo. App. 1998). "Clear and convincing evidence" is evi-
dence, which is  stronger than preponderance, is unmistakable, makes a fact or facts 
highly probable or the converse, and is free from serious or substantial doubt. Metro 
Moving & Storage Co. v. Gussert, supra. In other words, a DIME physician's finding may 
not be overcome unless the evidence establishes that it is "highly probable" that the 
DIME physician's  opinion is incorrect. Postelwait v. Midwest Barricade, 905 P. 2d 21 
(Colo. App. 1995). The question of whether the DIME physician has placed a claimant 
at MMI or not, and whether that determination has been overcome is a factual determi-
nation for resolution by the ALJ. Metro Moving & Storage Co. v. Gussert, supra. As 
found, the Claimant has failed to overcome the DIME physician’s opinions on causal re-
latedness to the admitted injury; on MMI; and, on the degree of permanent medical im-
pairment of 32% whole person; 2% RLE; and, 10% LLE. 

e. The Claimant has sustained a serious permanent disfigurement to areas of his 
body normally exposed to public view. See Arkin v. Industrial Commission, 145 Colo. 
463, 358 P. 2d 879 (1961). Respondents should pay the Claimant $2,000 for that disfig-
urement. § 8-42-108 C.R.S. (2009).  

ORDER

IT IS, THEREFORE, ORDERED THAT:

 A. The Division Independent Medical Examination opinion of Darrel K. Quick, 
M.D., on the work relatedness of Claimant’s  medical conditions; on the date of maxi-
mum medical improvement; and, on the degree of permanent medical impairment, both 
whole person and scheduled are affirmed.
 
 B. The latest Final Admission of Liability, dated March 18, 2008, is hereby af-
firmed and adopted and the Order of the ALJ, as if fully restated herein.

 C. Respondent shall continue to pay the costs of authorized, causally related 
and reasonably necessary post-maximum medical improvement maintenance medical 
benefits, subject to the Division of Workers’ Compensation Medical Fee Schedule.

D. For and account of Claimant’s bodily disfigurement, Respondent shall pay 
the Claimant $2,000, in one lump sum, in addition to all other benefits due and payable.



DATED this 21 day of October 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-746-176

ISSUES

1. Authorized medical benefits; 

2. Temporary total disability from December 28, 2007 to February 15, 2008 
and from November 10, 2008 to January 12, 2009; 

3. Relatedness; 

4. Consolidation of Workers’ Compensation Nos. 4-746-176 and 4-796-319;

5. Compensability as to WC No. 4-796-319; and 

6. Attorney’s fees pursuant to C.R.S. § 8-41-301(14).

FINDINGS OF FACT

 1. Workers’ Compensation Nos. 4-746-176 and 4-796-319 are consolidated 
for hearing purposes.

 2. According to Judge Jones’ Order of December 16, 2008, Claimant aggra-
vated her pre-existing condition on December 28, 2007. Judge Jones  also found that on 
January 1, 2008, Claimant was taken by ambulance to Rose Medical Center Emer-
gency Department for acute low back pain and seen by Dr. Shogan in the emergency 
room on January 2, 2008.

3. Following the December 28, 2007 work related injury, Claimant reported 
the injury to her supervisor, Ms. Ehlen. At that time, Ms. Ehlen did not refer Claimant to 
a medical provider. Ms. Ehlen testified that through meetings, Claimant knew to go to 
the emergency department or employee health nurse or occupational health clinics. Re-
spondents’ exhibit L page 63 sets forth the procedure an employee shall follow in the 
event of a work related injury. Policy 2 states that if emergency medical care is needed, 
the employee is to report to “any HealthONE emergency facility”. Ms. Ehlen and the 
claims adjuster, Monica Westlund, both testified that HealthOne Rose Medical Center is 
a HealthOne emergency medical facility. 

4. Claimant was taken by ambulance to HealthOne Rose Medical Center due 
to excruciating pain and inability to walk on January 1, 2008. Claimant was admitted into 



the emergency room and later admitted to the hospital where Dr. Shogan recommended 
surgery that was performed on January 3, 2008. The January 2, 2008 medical report 
from Dr. Shogan at Rose Medical Center sets forth: “Since that time, the pain has be-
come progressively more severe. She has been experiencing excruciating pain radiat-
ing in a radicular fashion to her right leg. The patient was seen in the Rose Medical 
Center Emergency Room and admitted for further evaluation and treatment.” Dr. Sho-
gan opined that operative intervention at that time was appropriate. On January 3, 2008, 
Dr. Shogan performed a “Re-do right-sided L5-S1 semi-hemilaminectomy with disk ex-
cision.”

5. The emergency room visit on January 1, 2008, the hospitalization on and 
after January 2, 2008 at HealthOne Rose Medical Center, and Dr. Shogan’s  surgery 
were emergency medical treatment. This finding is supported by the medical records 
documenting Claimant’s excruciating pain and narcotic pain medication, Claimant’s tes-
timony concerning her pain levels and inability to walk, and Ms. Westlund’s notes dated 
January 2, 2008 wherein she wrote, “Received call from IW who is  in-patient at Rose 
Medical Center. No recorded statement was obtained as IW was on IV morphine 
due to level of pain.” (Emphasis  added) Respondents are responsible for the ex-
penses incurred at HealthOne Rose Medical Center and Dr. Shogan for the surgery per-
formed on January 3, 2008 as a result of the compensable December 28, 2007 injury.

6. Employer’s  workers’ compensation policy, Exhibit L page 64 sets forth un-
der paragraph 5: “If additional care is required, employees will be referred by Employee 
Health Services to a clinic within the HealthONE Occupational Health System or other 
designated provider.” Respondent failed to show that Employee Health Services re-
ferred Claimant to a designated provider before or after Claimant’s January 3, 2008 
surgery. Claimant’s supervisor did not refer Claimant to a designated provider when 
Claimant reported the injury or after the surgery. Ms. Westlund’s testimony that she told 
Claimant on January 2, 2008 while Claimant was in Rose Medical Center and on IV 
morphine pump that Dr. Shogan was not authorized and Claimant needed to go through 
a HealthOne clinic to get a referral is not persuasive. Ms. Westlund’s testimony is  not 
support by her January 2, 2008 notes  of that conversation. Ms. Westlund’s notes of that 
day are detailed and do not contain any statement that she informed Claimant that Dr. 
Shogan and the surgery are not authorized and to seek treatment at a HealthOne clinic. 

7. Respondent failed to designate a medical provider in the first instance and 
the right to select a provider passed to Claimant. Claimant chose Dr. Shogan. There-
fore, Dr. Shogan and his referrals are authorized. Respondents  are responsible for the 
expenses incurred for treatment by Dr. Shogan and his referrals  for the December 28, 
2007 injury.

8. Respondents stipulate that Claimant was unable to work as a result of the 
back injury from December 28, 2007 through February 15, 2008. Claimant returned to 
work full-duty at the Respondent employer on February 16, 2008.

9. In October 2008, Claimant again experienced low back pain, which she 
attributed to work activities. Claimant again sought treatment from Dr. Shogan. Claimant 



did not report any work-related injury to Jackie Ehlen. Claimant knew to report an injury 
as she had previously reported her December 28, 2007 injury to Ms. Ehlen. [Respon-
dents’ Exhibit, p. 41 and June 12, 2008 Hearing Transcript, p. 59]. Jackie Ehlen credibly 
testified that the Claimant did not report a work injury in October of 2008. If she had, 
Jackie Ehlen would have completed the necessary report as she had done for the injury 
of December 28, 2007. 

10. On October 16, 2008, Claimant underwent a pre-operation evaluation with 
Dr. Jarrell for cosmetic surgery that she planned to have done on October 28, 2008 in 
Beverly Hills, California. [Respondents’ Exhibit, p. 31]. Claimant last worked at Respon-
dent employer on October 26, 2008 as the cosmetic surgery was scheduled for October 
28, 2008. [Respondents’ Exhibit, p. 44]. During her pre-operation evaluation by Dr. Jar-
rell, Claimant made no mention of any low back pain. In fact, Claimant told Dr. Jarrell 
that she was using an elliptical to exercise at least five (5) days per week. [Respon-
dents’ Exhibit, p. 44].

11. Claimant also attended with her chiropractor, Dr. Troeger, on October 20, 
2008. Claimant reported increased back pain at that time and Dr. Troeger noted a date 
of injury of October 15, 2008. Dr. Shogan recommended additional physical therapy for 
the Claimant on October 20, 2008. These recommendations  occurred after Claimant 
saw Dr. Jarrell on October 16, 2008, and before Claimant last worked on October 26, 
2008. 

12. Claimant was off work from October 27, 2008 until she again went by am-
bulance to Rose Medical Center on November 24, 2008 for low back pain. Claimant tes-
tified she was unable to walk, and that is  why she called an ambulance. The ambulance 
records show that Claimant was reporting increased back pain times three weeks. [Re-
spondents’ Exhibit, p. 34]. Claimant was first attended to November 24, 2008 by Dr. 
Sarnat, who noted the Claimant was reporting increasing back pain times three weeks, 
which had been caused by an episode of vacuuming at home. [Respondents’ Exhibit, p. 
8]. Claimant then saw Dr. Thiel at Rose Medical Center on November 25, 2008 and told 
him that her back pain had been ongoing for three weeks but had increased in the last 
week. [Respondents’ Exhibit, p. 20]. Dr. Shogan noted on December 24, 2008 that 
Claimant had experienced a marked increase in back pain at the end of November 
2008. [Respondents’ Exhibit, p. 30].

13. On December 2, 2008, Claimant underwent a third surgery by Dr. Stephen 
Shogan to her L5-S1 disc. Dr. Shogan again noted the procedure to be a “re-do right-
sided L5-S1 disc excision.” This was the same disc that Claimant had operated on by 
Dr. Shogan on December 12, 2006 and on January 3, 2008. [Respondents’ Exhibit, p. 
18-19].

14. Dr. Hughes reviewed the medical records from Rose Medical Center and 
Dr. Shogan for the third surgery that occurred on December 2, 2008. Dr. Hughes noted 
that simply vacuuming could have caused the Claimant’s re-herniation considering that 
bending over had caused the prior re-herniation on December 27, 2008. According to 



Dr. Hughes, the Claimant exhibits vulnerability for recurrent disc herniations at that 
level. She has  sustained recurrence of disc herniation two times now since 2006. Dr. 
Hughes credibly and persuasively opined: “I think the reason for her third surgery was a 
natural progression of the disk, quite possibly accelerated by vacuuming around three 
weeks prior to November 24, 2008” [Depo Dr. Hughes p. 18 ll 2-5].

15. Claimant failed to prove by a preponderance of the evidence that she sus-
tained a compensable aggravation of her December 28, 2007 injury in October 2008 
while employed by Employer. Claimant had been off work from October 27, 2008 
through November 24, 2008 when she went to Rose Medical Center. During this time off 
work, Claimant had traveled to Beverly Hills, California and undergone cosmetic surgery 
on October 28, 2008. Claimant’s  complaints to Rose Medical Center physician, Dr. Sar-
nat, that she had been pain free and symptom free since the January 3, 2008 surgery 
until three weeks prior takes her to the time period Claimant was off work. 

 
16. Claimant’s request for attorney’s fees pursuant to Section 8-43-301(14), 

C.R.S. alleging Respondents improperly filed a Petition to Review Judge Jones’ De-
cember 16, 2008 Supplemental Order is denied and dismissed. Judge Jones’ Supple-
mental Order specifically stated that the decision would be final unless a Petition to Re-
view was filed within 20 days. Respondents believed that the Supplemental Order as to 
compensability would be final if they did not file the petition as instructed to do in the 
Supplemental Order. Respondents Petition to Review was not filed for wrongful pur-
poses nor was it frivolous. 

CONCLUSIONS OF LAW

Whether Dr. Shogan and his referrals were authorized in this matter pursu-
ant to § 8-43-404 (5)(a), C.R.S. 2005.

1.  Sec. 8-43-404 (5)(a), C.R.S., gives employers or insurers the right to 
choose the treating physician in the first instance in order to protect their interests in be-
ing apprised of the course of treatment for which they could ultimately be held liable. 
Bunch v. ICAO, 148 P.3d 381 (Colo. App. 2006). If the employee obtains unauthorized 
medical treatment, the employer or its insurers are not required to pay for it. Yeck v. 
ICAO, 996 P.2d 228 (Colo. App. 1999). The right of selection is not conditioned on an 
admission of liability. The mere fact that respondents deny liability does not extinguish 
their interest in being apprised of the course of treatment. Colorado Fuel and Iron Corp. 
v. IC, 269 P.2d 1070 (Colo. 1954). Because respondents are responsible for paying 
medical bills, they have a legal right to know what is being done. Dominguez v. Monfort, 
WC 3-857-241 (ICAO February 27, 1991). 

2.  An employer is generally liable only for authorized medical treatment. 
Pickett v. Colorado State Hospital, 513 P.2d 228 (Colo. App. 1973). However, medical 
services provided in a bona fide emergency are an exception to the requirement for 



prior authorization. Sims v. ICAO, 797 P.2d 777 (Colo. App. 1990). A medical emergency 
affords an injured worker the right to obtain immediate treatment without undergoing the 
delay inherent in notifying the employer and obtaining a referral or approval. The emer-
gency room physician does  not become an authorized provider. Rather, when the 
emergency ends the claimant must give notice to the employer of the need for continu-
ing medical service and the employer then has the right to select a physician. Sims, su-
pra, at 781. A physician’s “authorization” to treat a claimant refers to a physician’s status 
as the healthcare provider legally authorized to treat an injured employee. Bunch, su-
pra, at 383. If the employee obtains  unauthorized medical treatment, the employer or its 
insurer is not required to pay for it. Yeck, supra. 

3. The emergency room visit on January 1, 2008, the hospitalization on and 
after January 2, 2008 at HealthOne Rose Medical Center, and Dr. Shogan’s  surgery 
were emergency medical treatment. This finding is supported by the medical records 
documenting Claimant’s excruciating pain and narcotic pain medication, Claimant’s tes-
timony concerning her pain levels and inability to walk, and Ms. Westlund’s notes dated 
January 2, 2008 wherein she wrote, “Received call from IW who is  in-patient at Rose 
Medical Center. No recorded statement was obtained as IW was on IV morphine 
due to level of pain.” (Emphasis  added) Respondents are responsible for the ex-
penses incurred at HealthOne Rose Medical Center and Dr. Shogan for the surgery per-
formed on January 3, 2008 as a result of the compensable December 28, 2007 injury.

4. Employer’s  workers’ compensation policy, Exhibit L page 64 sets forth un-
der paragraph 5: “If additional care is required, employees will be referred by Employee 
Health Services to a clinic within the HealthONE Occupational Health System or other 
designated provider.” Respondent failed to show that Employee Health Services re-
ferred Claimant to a designated provider before or after Claimant’s January 3, 2008 
surgery. Claimant’s supervisor did not refer Claimant to a designated provider when 
Claimant reported the injury or after the surgery. Ms. Westlund’s testimony that she told 
Claimant on January 2, 2008 while Claimant was in Rose Medical Center and on IV 
morphine pump that Dr. Shogan was not authorized and Claimant needed to go through 
a HealthOne clinic to get a referral is not persuasive. Ms. Westlund’s testimony is  not 
support by her January 2, 2008 notes  of that conversation. Ms. Westlund’s notes of that 
day are detailed and do not contain any statement that she informed Claimant that Dr. 
Shogan and the surgery are not authorized and to seek treatment at a HealthOne clinic. 

5. Respondent failed to designate a medical provider in the first instance and 
the right to select a provider passed to Claimant. Claimant chose Dr. Shogan. There-
fore, Dr. Shogan and his referrals are authorized. Respondents  are responsible for the 
expenses incurred for treatment by Dr. Shogan and his referrals.

Whether Claimant sustained a compensable aggravation of her De-
cember 28, 2007 injury in October of 2008 while in the employ of 
North Suburban Medical Center.



6. The purpose of the Workers’ Compensation Act of Colorado (Act) Section 
8-40-101, et seq. C.R.S. is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Pursuant to Section 8-40-102(1), C.R.S., claimant shoulders  the 
burden of proving by a preponderance of the evidence that her injury arose out of the 
course and scope of her employment. Section 8-41-301(1), C.R.S.; See City of Boulder 
v. Streeb, 706 P.2d 786 (Colo. 1985). A preponderance of the evidence is that which 
leads the trier of fact, after considering all of the evidence, to find that a fact is more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in 
a workers’ compensation case must be interpreted neutrally, neither in favor of the rights 
of claimant nor in the favor of the rights of respondents. Section 8-43-201, C.R.S.

7. A workers’ compensation case is decided on its merits. Section 8-43-201, 
C.R.S. The Administrative Law Judge’s factual findings concern only evidence that is 
dispositive of the issues  involved. The ALJ is not required to address every piece of evi-
dence that might lead to a conflicting conclusion and can reject contrary evidence as 
unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

8. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice or interests. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936).  

 9. Claimant contends that her December 28, 2007 work-related injury was 
aggravated in October of 2008 while in the employ of Employer. However, the evidence 
shows that Claimant went by ambulance on November 24, 2008 to Rose Medical Cen-
ter and requested that Dr. Shogan attend to her for increased low back pain. She re-
ported to the ambulance attendant and the emergency room physicians that she had 
experienced increased back pain for about three weeks. She also told Dr. Shogan per 
his report of December 24, 2008 that her back pain had become severe at the end of 
November 2008. She told Dr. Sarnat that she had noticed significantly increased back 
pain while vacuuming her stairs at home. 

10. Although an aggravation of a pre-existing condition is compensable in 
Colorado under Denver v. Hansen, 650 P.2d 139 (Colo. App. 1982), Claimant had been 
off work from October 27, 2008 until she went by ambulance to Rose Medical Center on 
November 24, 2008. This  is a period of four weeks. Further, Claimant had traveled to 
Beverly Hills, California and undergone cosmetic surgery on October 28, 2008, which 
indicates the Claimant’s back pain was  not severe as of that date. She had passed a 
pre-operative physical to have that cosmetic surgery. Therefore, to find that Claimant 
aggravated her pre-existing low back condition in October of 2008 when she had not 
even worked for four weeks at the point in time she went by ambulance to Rose Medical 
Center would be contrary to the evidence. Instead, it is more likely that Claimant sus-



tained a separate injury while off work from October 27, 2008 until she went to Rose 
Medical Center by ambulance on November 24, 2008. As Dr. Hughes pointed out, 
Claimant’s recurrent disc herniations at L5-S1show that Claimant has a vulnerability and 
a “ubiquitous” condition caused the re-herniation in November 2008. Therefore, Claim-
ant’s vacuuming of the stairs at home or some other ubiquitous activity resulted in the 
disc herniation diagnosed on November 25, 2008, and surgically repaired on December 
2, 2008.

Whether Claimant is entitled to attorney’s fees for Respondents’ im-
proper Petition to Review under Section 8-43-301 (14), C.R.S. 

 11. Claimant’s request for attorney’s  fees pursuant to Section 8-43-301 (14), 
C.R.S. for Respondents’ improperly filed Petition to Review Judge Jones’ Supplemental 
Order of December 16, 2008 is  denied and dismissed. Judge Jones’ Supplemental Or-
der of December 16, 2008 noted the following:

“This  decision of the judge is final, unless a Petition to Review this deci-
sion is filed within twenty (20) days from the date this decision is served. 
Section 8-43-301 (2), C.R.S.” 

 12. Although ICAP found the appeal to be interlocutory on April 13, 2009, Re-
spondents’ Petition to Review was filed pursuant to Judge Jones’ Supplemental Order. It 
was Respondents’ counsel’s belief at that time that to fail to file a Petition to Review 
would result in a final order of compensability in this  matter as  it relates to the Decem-
ber 28, 2007 injury. 

13. Before attorney’s fees may be awarded under Section 8-43-301 (14), 
C.R.S., the ALJ must make a finding that the Petition to Review was imposed for wrong-
ful purpose. Lofgren v. Kodak, W.C. 4-445-606, (ICAO, November 7, 2002). It is  not a 
frivolous appeal and attorney’s fees should not be awarded if a party makes a “good 
faith argument for the extension, modification, or reversal of existing law.” Waymire v. 
City of Las Animas, WC 4-142-136 (ICAO July 21, 1995). An appeal is  only frivolous if 
there is  no rational argument, based in law or the evidence, which could support the ap-
peal. Tozer v. Scott Wetzel Services, Inc., 882 P.2d 496 (Colo. App. 1994). 

14.  Respondents  believed that the Supplemental Order as to compensability 
would be final if they did not file the petition as instructed to do in the Supplemental Or-
der. Respondents Petition to Review was not filed for wrongful purposes nor was it frivo-
lous. 

ORDER

 It is therefore ordered that:



 1. Respondents are responsible for the expenses incurred at HealthOne 
Rose Medical Center and Dr. Shogan for the surgery performed on January 3, 2008 as 
a result of the compensable December 28, 2007 injury.

 2. Dr. Shogan and his referrals are authorized to treat the compensable De-
cember 28, 2007 injury.

 3. Respondents stipulate that Claimant was unable to work as a result of the 
back injury from December 28, 2007 through February 15, 2008. Respondents shall pay 
Claimant TTD for this time period.

4. Claimant’s claim for compensation and benefits  for an October 26, 2008 
injury (W.C. No. 4-796-319) is denied and dismissed. Claimant’s claim for TTD from 11/
10/08 through 1/12/09 is denied and dismissed. Claimant’s claim for medical treatment 
for this injury is denied and dismissed.

5. Neither Claimant nor Respondents listed average weekly wage as an is-
sue for determination. Therefore, in the event the parties are unable to stipulate on this 
issue, they may set it for hearing.

 6. Claimant’s request for attorney’s  fees pursuant to Section 8-43-301 (14), 
C.R.S. for Respondents’ improperly filed Petition to Review Judge Jones’ Supplemental 
Order of December 16, 2008 is denied and dismissed.

7. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

8. All matters not determined herein are reserved for future determination.

DATED: October 21, 2009

Barbara S. Henk
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-790-518

ISSUES

 1. Whether Claimant was an “employee” or an “independent contractor” un-
der the Workers’ Compensation Act of Colorado while working as a cab driver for Em-
ployer on April 1, 2009.

 2. Whether Claimant has proven by a preponderance of the evidence that he 
suffered compensable injuries during the course and scope of his employment with Em-
ployer on April 1, 2009.



 3. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is  entitled to authorized medical treatment that is  reasonable and necessary to 
cure and relieve the effects of an industrial injury.

 4. A determination of Claimant’s Average Weekly Wage (AWW).

 5. Whether Claimant has established by a preponderance of the evidence 
that he is entitled to receive Temporary Total Disability (TTD) benefits for the period April 
2, 2009 through June 4, 2009.

FINDINGS OF FACT

 1. On October 26, 2007 Claimant began working for Employer as  a cab 
driver. He executed an Independent Contractor and Lease Agreement (Agreement) with 
Employer. Under the terms of the Agreement Claimant leased a specially equipped ve-
hicle from Employer and agreed to pay scheduled lease amounts to Employer. Claimant 
was required to use the vehicle exclusively as a taxicab in accordance with applicable 
state regulations. Employer also made a dispatching service available to Claimant. 
However, Claimant was not obligated to accept every passenger or to perform services 
exclusively for Employer.

 2. Claimant was required to obtain insurance coverage at his  own expense. 
Claimant purchased insurance coverage under a Blanket Accident Insurance Policy is-
sued through AIG (AIG Policy). The AIG Policy provided an accidental death benefit of 
$50,000 and an accidental dismemberment benefit of $150,000 for a period of one year. 
The Policy also permitted a weekly accident indemnity benefit of up to $350.00 for a 
maximum of one year after a seven-day waiting period. The AIG Policy also provided 
medical benefits in the form of treatment, prescriptions, hospitalizations, testing and du-
rable medical equipment. However, the AIG Policy limited medical benefits to $300,000 
for a maximum period of one year.

 3. On April 1, 2009 Claimant was involved in a single vehicle accident while 
driving his taxicab. He was traveling on a highway at approximately 55 miles per hour, 
lost control of his vehicle and crashed into a median. 

 4. On April 3, 2009 Claimant visited Denver Health Medical Center for inju-
ries sustained in the April 1, 2009 accident. He reported right-sided pain, lower back 
pain and knee pain. Claimant’s  chest x-ray and head CT scan were negative. He was 
discharged without any limitations or restrictions.

 5. On April 6, 2009 Claimant visited chiropractor Steve C. Visentin, D.C. He 
reported lumbar, thoracic and cervical spine pain. Dr. Visentin subsequently ordered im-
aging studies of Claimant’s spine.

 6. On April 6, 2009 chiropractor Margaret A. Seron, D.C. prepared a radiol-
ogy report about the imaging studies of Claimant’s spine. The studies  revealed that 
Claimant had a normal thoracic spine. In terms of his lumbar spine Dr. Seron found flat-



tened lumbar lordosis, “very early endplate osteophyte formation” at L2-5 and very early 
spondylosis. She did not attribute the findings to a traumatic event, but noted that 
Claimant’s right leg was  shorter than his  left. In addressing Claimant’s cervical spine, Dr. 
Seron noted that Claimant’s cervical disc heights were well-maintained with adequate 
bone density. However, the findings suggested “muscle spasm and imbalance with re-
sulting cervical kinetics.” Dr. Seron did not offer an opinion about the cause of the cervi-
cal findings.

 7. On April 23, 2009 Claimant returned to Dr. Visentin for an evaluation. Dr. 
Visentin completed a form reflecting that Claimant was disabled for the period April 1, 
2009 through April 15, 2009. He also stated in a second form that Claimant was dis-
abled for the period from April 15, 2009 through April 29, 2009. Dr. Visentin noted that 
Claimant “had not improved enough to work yet.”

 8. On May 13, 2009 Claimant again visited Dr. Visentin. Dr. Visentin re-
marked that he was continuing to provide “chiropractic care for spinal injuries.” He noted 
that Claimant was  disabled for the period May 13, 2009 through May 27, 2009. Dr. Vis-
entin reiterated that Claimant “has  improved under my care, but not enough to return to 
work yet.”

 9. On May 27, 2009 Dr. Visentin issued a notice specifying that Claimant 
could resume his job duties effective June 4, 2009.

 10. Claimant testified at the hearing in this matter that he earned an AWW of 
$754.81 while working for Employer. Schedule C of Claimant’s  2008 Federal Income 
Tax Return provided that Claimant earned gross receipts  of $39,250 as  a taxicab driver. 
His expenses  totaled $7,050.00 and his  vehicle lease cost $25,300.00. Claimant thus 
reported net earnings from self-employment of $6,372.00.

11. Claimant was an employee while working as a taxi driver for Employer on 
April 1, 2009. The AIG Policy did not provide benefits that were “at least comparable” to 
the benefits available under Colorado’s Workers’ Compensation system. The Policy 
provided a weekly accident indemnity benefit of up to $350.00 for a maximum of one 
year after a seven-day waiting period. Moreover, the AIG Policy limited medical benefits 
to $300,000 for a maximum period of one year. In contrast, Colorado’s Workers’ Com-
pensation system has no aggregate limit on indemnity or medical benefits. Relying on 
Aligaze v. Colorado Cab Co./Veolio Transportation, W.C. No. 4-705-940 (ICAP, Apr. 29, 
2009), the preceding differences are sufficient to establish that the AIG Policy does not 
provide coverage “comparable” to Colorado’s Workers’ Compensation system within the 
meaning of §40-11.5-102, C.R.S. and §8-40-301, C.R.S. Therefore, it is unnecessary to 
address whether Claimant was  an employee under the criteria set forth in §8-40-202, 
C.R.S.

12. Claimant has demonstrated that it is more probably true than not that he 
suffered compensable injuries during the course and scope of his employment with Em-
ployer on April 1, 2009. On April 1, 2009 Claimant was  involved in a single vehicle acci-
dent while driving his taxicab. He was traveling on a highway at approximately 55 miles 



per hour, lost control of his  vehicle and crashed into a median. He subsequently visited 
Denver Health Medical Center. Claimant reported right-sided pain, lower back pain and 
knee pain as a result of the April 1, 2009 incident.

13. Claimant has established that it is more probably true than not that he is 
entitled to receive authorized medical treatment that is reasonable and necessary to 
cure and relieve the effects  of his  April 1, 2009 industrial injuries. On April 3, 2009 
Claimant visited Denver Health Medical Center for treatment. After an examination and 
diagnostic testing he was discharged. Claimant subsequently received chiropractic 
treatment for his industrial injuries from Dr. Visentin. Dr. Visentin continued to treat 
Claimant for spinal injuries through May 27, 2009. A review of the record reveals that Dr. 
Visentin’s treatment and referrals were reasonable and necessary to relieve the effects 
of Claimant’s industrial spine injuries.

14. Claimant credibly testified that he earned an AWW of $754.81 while work-
ing for Employer. Schedule C of Claimant’s 2008 Federal Income Tax Return corrobo-
rates Claimant’s testimony. An AWW of $754.81 thus constitutes a fair approximation of 
Claimant’s wage loss and diminished earning capacity.

15. Claimant has proven that it is more probably true than not that he sus-
tained industrial injuries to his spine that caused a subsequent wage loss. The medical 
records of Dr. Visentin reveal that Claimant suffered a disability that impaired his ability 
to effectively and properly perform his regular employment. Dr. Visentin completed 
forms reflecting that Claimant was disabled for the period April 1, 2009 through May 27, 
2009. He ultimately released Claimant to perform regular job duties effective June 4, 
2009. Therefore, Claimant is entitled to receive TTD benefits for the period April 2, 2009 
through June 4, 2009.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. §8-40-
102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).



3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Independent Contractor/Employee

 4. Respondents contend that Claimant was an independent contractor who 
performed services for Employer. The dispute in this  matter thus involves the construc-
tion of §§8-40-202, 8-40-301 and 40-11.5-102, C.R.S. (2009). Courts must construe 
Colorado’s Workers’ Compensation Act as a whole to give consistent, harmonious and 
sensible effect to all of its  parts. Monfort Transportation v. ICAO, 942 P.2d 1358, 1360 
(Colo. App. 1997). Subsection 8-40-202(2)(c), C.R.S. provides that “[n]othing in this sec-
tion shall be construed to conflict with section 8-40-301 or to relieve any obligations  im-
posed pursuant thereto.” Subsection 8-40-301(5), C.R.S. states that “‘[e]mployee’ ex-
cludes any person who is working as a driver under a lease agreement pursuant to 
40-11.5-102 C.R.S., with a common carrier or contract carrier” (emphasis added). Sub-
section 8-40-301(6), explains that “[a]ny person working as  a driver with a common car-
rier or contract carrier as described in this  section shall be eligible for and shall be of-
fered workers’ compensation insurance coverage by Pinnacol Assurance or similar cov-
erage consistent with the requirements set forth in section 40-11.5-102(5), C.R.S” (em-
phasis  added). Subsection 40-11.5-102(5)(a), states  that ‘[a]ny lease or contract exe-
cuted pursuant to this section shall provide for coverage under workers’ compensation 
or a private insurance policy that provides similar coverage.” “’[S]imilar coverage’ means 
disability insurance for on and off the job injury . . . [and] such insurance coverage shall 
be at least comparable to the benefits offered under the workers’ compensation sys-
tem.” §40-11.5-102(5)(b) (emphasis added).

 5. Because Employer is  a common carrier or contract carrier and Claimant 
worked for Employer as a driver pursuant to §40-11.5-102, C.R.S. he is excluded from 
the definition of “employee.” He is thus presumed to be an “independent contractor” in 
the absence of clear and convincing evidence. See Gebrekidan v. MKBS, LLC, W.C. 
No. 4-678-723 (ICAO, May 10, 2007). However, pursuant to §40-11.5-102(5)(a), C.R.S. 
a lease agreement that excludes a driver from the definition of “employee” must provide 
workers’ compensation coverage or a private insurance policy that offers  similar cover-
age.

6. In USF v. Industrial Claim Appeals Office, 111 P.3d 529 (Colo. App. 2005) 
the Colorado Court of Appeals addressed the issue of whether a claimant’s failure to 
secure complying insurance coverage changed his status from an independent contrac-
tor to an employee. In reviewing the statutory scheme, the Court reasoned that the ex-
clusion of leased drivers as  employees in §8-40-301(5) only takes effect when the lease 
agreement includes complying coverage. Id. at 533. The Court of Appeals determined 
that the alleged independent contractor agreement and the insurance coverage made 



available to the driver violated the requirement that the common carrier must provide 
either Workers’ Compensation coverage or similar coverage for the driver. Id. Because 
the required coverage was not provided, the Court determined that the claimant was 
automatically an “employee” of USF who was eligible for Workers’ Compensation bene-
fits directly through USF. Id. at 533-34. The Court of Appeals specifically noted:

 Accordingly, we conclude that claimant could establish his status as 
an “employee” of respondent for purposes of the Act either by overcoming 
the presumption created under section 40-11.5-102(4) with clear and con-
vincing proof or by showing that he was not offered coverage that satisfied 
the requirements set forth in section 40-11.5-102(5). Because claimant es-
tablished that the policy negotiated through respondent did not comply 
with those requirements, we need not reach the issue of whether he oth-
erwise established the existence of an employment relationship.

Id. at 533-34.

 7. In Aligaze v. Colorado Cab  Co./Veolio Transportation, W.C. No. 4-705-940 
(ICAP, Apr. 29, 2009), the Panel considered whether a taxicab driver was an independ-
ent contractor or employee. Addressing USF, the Panel noted that a driver can establish 
his status as an employee either by overcoming the presumption of independence in 
§40-11.5-102(4), C.R.S. or showing that he was not offered coverage that satisfied the 
requirements of §40-11.5-102(5), C.R.S. The Panel reviewed the driver’s insurance pol-
icy and concluded that it did not provide benefits “comparable to the benefits  under the 
Workers’ Compensation system” because the policy limited medical benefits and com-
pensation.

 8. As found, Claimant was an employee while working as a taxi driver for 
Employer on April 1, 2009. The AIG Policy did not provide benefits that were “at least 
comparable” to the benefits available under Colorado’s Workers’ Compensation system. 
The Policy provided a weekly accident indemnity benefit of up to $350.00 for a maxi-
mum of one year after a seven-day waiting period. Moreover, the AIG Policy limited 
medical benefits to $300,000 for a maximum period of one year. In contrast, Colorado’s 
Workers’ Compensation system has no aggregate limit on indemnity or medical bene-
fits. Relying on Aligaze v. Colorado Cab  Co./Veolio Transportation, W.C. No. 4-705-940 
(ICAP, Apr. 29, 2009), the preceding differences are sufficient to establish that the AIG 
Policy does not provide coverage “comparable” to Colorado’s Workers’ Compensation 
system within the meaning of §40-11.5-102, C.R.S. and §8-40-301, C.R.S. Therefore, it 
is  unnecessary to address whether Claimant was an employee under the criteria set 
forth in §8-40-202, C.R.S.

Compensability

 9. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment. §8-41-301(1)(c) C.R.S.; In re 



Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded. Faulkner v. Industrial Claim Appeals Office, 
12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 
App. 1998). The question of causation is generally one of fact for determination by the 
Judge. Faulkner, 12 P.3d at 846.

 10. As found, Claimant has demonstrated by a preponderance of the evidence 
that he suffered compensable injuries  during the course and scope of his employment 
with Employer on April 1, 2009. On April 1, 2009 Claimant was involved in a single vehi-
cle accident while driving his taxicab. He was traveling on a highway at approximately 
55 miles per hour, lost control of his vehicle and crashed into a median. He subse-
quently visited Denver Health Medical Center. Claimant reported right-sided pain, lower 
back pain and knee pain as a result of the April 1, 2009 incident.

Medical Benefits

 11. Respondents are liable for authorized medical treatment that is reason-
able and necessary to cure and relieve the effects of an industrial injury. §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716 (Colo. 1994). 
It is the Judge’s sole prerogative to assess the sufficiency and probative value of the 
evidence to determine whether the claimant has met his  burden of proof. Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999).

 12. As found, Claimant has established by a preponderance of the evidence 
that he is entitled to receive authorized medical treatment that is reasonable and neces-
sary to cure and relieve the effects of his April 1, 2009 industrial injuries. On April 3, 
2009 Claimant visited Denver Health Medical Center for treatment. After an examination 
and diagnostic testing he was discharged. Claimant subsequently received chiropractic 
treatment for his industrial injuries from Dr. Visentin. Dr. Visentin continued to treat 
Claimant for spinal injuries through May 27, 2009. A review of the record reveals that Dr. 
Visentin’s treatment and referrals were reasonable and necessary to relieve the effects 
of Claimant’s industrial spine injuries.

Average Weekly Wage

 13. Section 8-42-102(2), C.R.S. requires the Judge to determine a claimant's 
AWW based on her earnings at the time of injury. The Judge must calculate the money 
rate at which services are paid to the claimant under the contract of hire in force at the 
time of injury. Pizza Hut v. ICAO, 18 P.3d 867, 869 (Colo. App. 2001). However, §8-42-
102(3), C.R.S. authorizes a Judge to exercise discretionary authority to calculate an 
AWW in another manner if the prescribed methods will not fairly calculate the AWW 
based on the particular circumstances. Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. 
App. 1993). The overall objective in calculating an AWW is  to arrive at a fair approxima-
tion of a claimant's wage loss and diminished earning capacity. Ebersbach v. United 
Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).



14. As found, Claimant credibly testified that he earned an AWW of $754.81 
while working for Employer. Schedule C of Claimant’s  2008 Federal Income Tax Return 
corroborates Claimant’s testimony. An AWW of $754.81 thus constitutes a fair approxi-
mation of Claimant’s wage loss and diminished earning capacity.

Temporary Total Disability Benefits

 15. To obtain TTD benefits, a claimant must establish a causal connection be-
tween a work-related injury and a subsequent wage loss. §8-42-103(1)(a), C.R.S. To 
demonstrate entitlement to TTD benefits a claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, that he left work as a result of the 
disability, and that the disability resulted in an actual wage loss. PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995). The term “disability,” connotes two elements: (1) 
medical incapacity evidenced by loss or restriction of bodily function; and (2) impairment 
of wage earning capacity as demonstrated by a claimant's  inability to resume his  prior 
work. Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). A claimant suffers from an im-
pairment of earning capacity when she has a complete inability to work or there are re-
strictions that impair his ability to effectively and properly perform his regular employ-
ment. Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).

 16. As found, Claimant has proven by a preponderance of the evidence that 
he sustained industrial injuries to his spine that caused a subsequent wage loss. The 
medical records of Dr. Visentin reveal that Claimant suffered a disability that impaired 
his ability to effectively and properly perform his regular employment. Dr. Visentin com-
pleted forms reflecting that Claimant was  disabled for the period April 1, 2009 through 
May 27, 2009. He ultimately released Claimant to perform regular job duties effective 
June 4, 2009. Therefore, Claimant is entitled to receive TTD benefits for the period April 
2, 2009 through June 4, 2009.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant was an employee of Employer on April 1, 2009.

 2. Claimant suffered compensable spinal injuries  during the course and 
scope of his employment with Employer on April 1, 2009.

3. Claimant is entitled to reasonable and necessary medical benefits de-
signed to cure and relieve the effects of his industrial injuries.

4. Claimant earned an AWW of $754.81.



5. Claimant is entitled to receive TTD benefits for the period April 2, 2009 
through June 4, 2009.

6.  Any issues not resolved in this Order are reserved for future determina-
tion.

DATED: October 21, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-758-052

ISSUES

¬ Did claimant prove by a preponderance of the evidence that the Judge should 
penalize Respondent-Employer Boulder Trip Service, LLC, for violation of an order?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

Respondent-Employer  , LLC, operates a limousine business. Claimant worked 
for employer as a limousine driver. On November 28, 2007, claimant sustained injuries 
arising out of a motor vehicle accident (MVA) when the limousine he was driving was 
rear-ended by another vehicle. 

On June 5, 2008, Respondent-Employer  , LLC, filed a General Admission of Li-
ability (GAL), admitting liability for medical benefits. The GAL obligates Respondent-
Employer  , LLC, to pay, pursuant to fee schedule, for medical treatment that is  rea-
sonably necessary to cure and relieve the effects of claimant’s injury.

On September 17, 2008, claimant and Respondent-Employer  , LLC, entered into 
a Stipulation, agreeing to resolve issues of average weekly wage (AWW) and temporary 
total disability (TTD) benefits. The parties agreed that Respondent-Employer  , LLC, 
would pay claimant $650.00 per week, which includes claimant’s TTD benefits and a 
50% increase in compensation to reflect a penalty based upon employer’s failure to in-
sure for benefits under the Act. 

On September 22, 2008, Prehearing Administrative Law Judge Craig C. Eley 
(PALJ Eley), entered an Order Regarding Stipulation, making the parties’ Stipulation 
an “Order of the Court”. PALJ Eley thus ordered Respondent-Employer  , LLC, to pay 
claimant past and ongoing TTD benefits pursuant to the Stipulation. 



Under the terms of the Stipulation, Respondent-Employer  , LLC, agreed to pay 
claimant TTD benefits at the weekly rate of $650.00 from November 28, 2007, ongoing 
until claimant met one of the criteria for termination of TTD benefits under §8-42-105(3), 
C.R.S. By cashier’s check dated October 1, 2008, Respondent-Employer  , LLC, paid 
claimant $13,600.00, which represents a payment toward past TTD benefits. 
Respondent-Employer  , LLC, failed to make any payment toward TTD benefits  due 
claimant under the terms of the Stipulation from October 1, 2008, ongoing.

Crediting claimant’s testimony, the Judge finds: Claimant’s current symptoms in-
clude headaches, back pain from his lower back up into his  neck, fatigue, depression, 
rotator cuff problems in his left shoulder, sinus problems. Respondent-Employer  , LLC, 
has failed to pay for claimant’s medical treatment, such that his treating physicians re-
fuse to treat him. Claimant has not worked since the time of the MVA and believes he is 
unable to work. There was no persuasive evidence otherwise showing that claimant has 
met one of the criteria for termination of TTD benefits under §8-42-105(3), supra. 

On July 13, 2009, PALJ Eley entered an Order Naming CE As An Individual 
Respondent. Under this Order, PALJ Eley joined CE as an individual respondent and 
ordered the caption amended as follows: “JS and CE, individually and jointly, d/b/a  , 
Respondent employer”. 

While Respondent-Employer, LLC, has filed a GAL and has  stipulated to its liabil-
ity as claimant’s  employer, the liability of JS and CE remains unadjudicated and unde-
termined.

As of the time of hearing, Respondent-Employer, LLC, owes claimant $35,750.00 
in TTD benefits, unpaid over 385 days from October 1, 2008, plus $1,492.14 in statutory 
interest. Respondent-Employer, LLC, thus owes claimant a lump sum of $37,242.14 in 
unpaid TTD benefits and interest.

Respondent-Employer, LLC, through counsel, contends it has been unable to 
pay claimant his benefits under the Stipulation.

Claimant showed it more probably true than not that Respondent-Employer  , 
LLC, has violated the order of PALJ Eley by failing to pay claimant compensation bene-
fits it agreed to pay pursuant to the Stipulation from October 1, 2008, ongoing. As of the 
date of hearing, Respondent-Employer, LLC, had violated the order of PALJ Eley, each 
day for 385 days. The Judge finds that claimant’s daily TTD rate of $61.84 ($650 x .666 
= 432.90, divided by 7) provides a fair approximation of the harm and prejudice he has 
suffered because of the failure of Respondent-Employer, LLC, to pay compensation un-
der the terms of the Stipulation, and as ordered by PALJ Eley. 

Respondent-Employer, LLC, should pay a penalty in the amount of $25,808.40 
($61.84 x 385 days), 25% payable to the Subsequent Injury Fund and 75% payable to 
claimant.

CONCLUSIONS OF LAW



Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues he has  proven by a preponderance of the evidence that the 
Judge should penalize Respondent-Employer, LLC, for violation of PALJ Eley’s order. 
The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2009), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of proving entitle-
ment to benefits  by a preponderance of the evidence. Section 8-42-101, supra. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts  in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of claimant nor in favor of the rights of re-
spondents. Section 8-43-201, supra.

Section 8-43-304(1), supra, authorizes the imposition of penalties  up to $500 per 
day where a party fails, refuses, or neglects to obey a lawful order or to perform any 
duty lawfully enjoined or mandated within the time prescribed by the director or adminis-
trative law judge (ALJ). This statute thus encompasses an order issued by an ALJ. Holi-
day v. Bestop, Inc., 23 P.3d 700 (Colo. 2001); Giddings v. Indus. Claim Appeals Office, 
39 P.3d 1211 (Colo. App. 2001). Likewise, the term "order" as used in this penalty provi-
sion includes a rule of the director. Spracklin v. Indus. Claim Appeals Office, 66 P.3d 176 
(Colo. App. 2002). Section 8-43-304(1) thus identifies four categories of conduct and 
authorizes the imposition of penalties when an employer or insurer: (1) Violates any 
provision of the Act; (2) does any act prohibited by the Act; (3) fails or refuses to perform 
any duty lawfully mandated within the time prescribed by the director or Panel; or (4) 
fails, neglects, or refuses to obey any lawful order of the director or Panel. Pena v. In-
dustrial Claim Appeals Office, 117 P.3d 84 (Colo. App. 2005).

For purposes of §8-43-304(1), an insurer neglects to obey an order if it fails to 
take the action a reasonable insurer would take to comply with the order. The reason-
ableness of the insurer's actions depends upon whether such actions were predicated 
upon a rational argument based in law or fact. Diversified Veterans Corporate Center v. 
Hewuse, 942 P.2d 1312 (Colo. App. 1997). Insurer must advance a rational argument to 
support the reasonableness of its actions. See Pueblo School District No. 70 v. Toth, 
924 P.2d 1094 (Colo. App. 1996).

Here, the Judge found claimant showed it more probably true that Respondent-
Employer  , LLC, has violated the order of PALJ Eley by failing to pay claimant compen-
sation benefits it agreed to pay pursuant to the Stipulation from October 1, 2008, ongo-
ing. Claimant thus proved by a preponderance of the evidence Respondent-Employer  , 
LLC, should be penalized for such violation. 



The Judge found that Respondent-Employer, LLC, has violated the order of PALJ 
Eley, each day for 385 days. The Judge determined that claimant’s  daily TTD rate of 
$61.84 provides  a fair approximation of the harm and prejudice he has  suffered be-
cause of the failure of Respondent-Employer, LLC, to pay compensation as ordered by 
PALJ Eley. The Judge thus found that Respondent-Employer, LLC, should pay a penalty 
in the aggregate amount of $25,808.40. Pursuant to §8-43-304(1), supra, any penalty is 
payable 25% to the Subsequent Injury Fund and 75% to claimant. 

The Judge concludes that Respondent-Employer, LLC, should pay claimant a 
lump sum of $37,242.14 in unpaid TTD benefits  and interest through the date of hear-
ing. The Judge further concludes  that Respondent-Employer, LLC, should pay a penalty 
in the amount of $5,952.10 to the Subsequent Injury Fund and in the amount of 
$17,856.30 to claimant.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Respondent-Employer, LLC, shall pay claimant a lump sum of $37,242.14 
in unpaid TTD benefits and interest due through the date of hearing. 

2. Respondent-Employer, LLC, shall pay a penalty in the aggregate amount 
of $25,808.40 as follows: $5,952.10 to the Subsequent Injury Fund and $17,856.30 
payable to claimant.

3. Respondent-Employer, LLC, shall pay the Director of the Division of Work-
ers’ Compensation on behalf of the Subsequent Injury Fund as follows: Respondent-
Employer, LLC, shall issue any check payable to “Subsequent Injury Fund” and shall mail 
the check to the Division of Workers' Compensation, P.O. Box 300009, Denver, Colorado 
80203-0009, Attention: Subsequent Injury Fund. 

4. Respondent-Employer, LLC, shall pay, pursuant to fee schedule, for medi-
cal treatment that is  reasonably necessary to cure and relieve the effects of claimant’s 
injury.

5. Respondent-Employer, LLC, shall pay claimant interest at the rate of 8% 
per annum on compensation benefits not paid when due.

6. Issues not expressly decided herein are reserved to the parties for future 
determination.

7. In lieu of payment of the above compensation and benefits to the claimant, 
the Respondent-Employer shall:



 a. Deposit the sum of $65,000.00 with the Division of Workers' Compensation, 
as  trustee, to secure the payment of all unpaid compensation and benefits 
awarded. The check shall be payable to: Division of Workers' 
Compensation/Trustee. The check shall be mailed to the Division of Work-
ers' Compensation, P.O. Box 300009, Denver, Colorado 80203-0009, Atten-
tion: /Trustee; or

 b. File a bond in the sum of $65,000.00 with the Division of Workers' Compen-
sation within ten (10) days of the date of this order:

  (1) Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or

  (2) Issued by a surety company authorized to do business in Colorado.
  The bond shall guarantee payment of the compensation and benefits 

awarded.

  IT IS FURTHER ORDERED: That the Respondent-Employer shall notify the 
Division of Workers' Compensation of payments made pursuant to this order.

 IT IS FURTHER ORDERED: That the filing of any appeal, including a peti-
tion to review, shall not relieve the employer of the obligation to pay the designated sum 
to the trustee or to file the bond. §8-43-408(2), supra.

DATED: _October 21, 2009_

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-774-366

ISSUES

 The issues for determination are compensability, medical benefits, disfigurement, 
average weekly wage, temporary total disability benefits from 9/8/08 to 2/16/09, perma-
nent partial disability benefits, and pre-existing condition.

FINDINGS OF FACT

1. Claimant was  employed by employer as a fourth-year apprentice electri-
cian during 2008. 

2. During May and June, 2008, claimant worked on employer’s  Pellaton pro-
ject. As only a part of his duties, claimant operated a hammer drill.



3. In July, 2008, claimant was transferred to employer’s Embassy Suites pro-
ject. As  part of his duties, claimant was occasionally required to lift, bend, twist, rotate, 
push, pull, and carry items.

4. From May through August, 2008, claimant worked full time, on full duty. He 
never reported any physical problems and never requested modified or restricted duty, 
time off, or medical treatment. 

5. On Friday, September 5, 2008, claimant left work early, allegedly due to 
shoulder pain and a persistent headache. Claimant did not, however, report a work-
related injury or request medical treatment.

6. Over the weekend, claimant played with his  grandchildren and went 
swimming.

7. On Monday, September 8, 2008, claimant awoke with severe neck pain. 
He scheduled an appointment with his personal physician, Dr. Domaleski, then called 
employer to advise that he had hurt his neck, and that he would not be able to work that 
day. Karen Mueller, employer’s  office manager, asked claimant if his injury was work-
related. Claimant stated he thought he hurt it at home, and was not work-related.

8. On September 9, 2009, claimant saw Dr. Domaleski. Dr. Domaleski noted 
claimant suffered from degenerative disc disease in his  cervical spine, and suspected 
claimant had a herniated disc. He recommended claimant undergo an MRI.

9. On September 10, 2008, claimant spoke to Hiester, employer’s  safety 
manager. Claimant advised Mr. Hiester that Dr. Domaleski recommended an MRI. Mr. 
Hiester asked claimant if his  injury was work-related. Claimant stated that he did not 
know if he had hurt himself at home or at work. Mr. Hiester then spoke with Richard 
King, employer’s  claims manager. Mr. King advised Mr. Hiester to get specific details 
surrounding claimant’s injury, and asked that Mr. Hiester specifically ask claimant if this 
was a work-related injury. Mr. Hiester called claimant back, specifically asked if he was 
reporting a work-related injury, and advised claimant that if he wished to report a work-
related injury, that this was the time to do so. Claimant again stated that he was  unsure 
if he hurt himself at home or at work, and wished to pursue treatment through his  private 
insurance. Mr. Hiester contemporaneously recorded these conversations in his daily 
journal.

10. On September 12, 2008, Dr. Domaleski prescribed physical therapy.

11. On September 17, 2008, claimant underwent an MRI. The images re-
vealed degenerative disc disease, with a broad-based C6-7 disc/osteophyte complex.

12. On September 18, 2008, Dr. Domaleski referred claimant for a neurosur-
gical consultation.



13. On the morning of September 19, 2009, claimant spoke to Mang, em-
ployer’s  Field Superintendent at that time, and advised Mr. Mang that his physician had 
taken him off work indefinitely. Claimant stated again that he did not know if he injured 
himself at home or at work. Mr. Mang contemporaneously recorded this conversation in 
an email. (Respondents’ Hearing Submission O.) 

14. That afternoon, claimant met in-person with Mr. Mang. Claimant gave Mr. 
Mang documentation from Dr. Domaleski and advised Mr. Mang again that he was not 
sure if he injured himself at home or at work. Mr. Mang contemporaneously noted on the 
medical documents that claimant’s injury was not work related. (Respondents’ Hearing 
Submission D.)

15. Claimant had several conversations with Karen Mueller, employer’s office 
manager regarding claimant’s private insurance questions and administrative details 
surrounding claimant’s medical leave. Ms. Mueller was also involved in workers’ com-
pensation matters for employer. Ms. Mueller testified that during each conversation with 
claimant, she asked claimant if his injury was work-related. Each time, claimant stated 
he was unsure if it was work-related or not.

16. On September 23, 2008, claimant was seen for a neurosurgical consulta-
tion by Dr. Drewek. He found claimant had a herniated disc at C6-7, and recommended 
an epidural steroid injection. He also discussed the possibility of surgery with claimant.

17. On September 30, 2008, claimant underwent an epidural steroid injection, 
which was unsuccessful. 

18. On October 15, 2008, claimant was seen by both Dr. Drewek and Dr. Do-
maleski. Dr. Drewek recommended claimant undergo a cervical diskectomy and fusion 
at C6-7. Claimant agreed to the surgery and scheduled it without employer’s knowledge 
or consent.

19. On October 16, 2008, claimant completed his initial Worker’s Claim for 
Compensation, but did not present it to employer or file it with the Department of Labor.

20. On October 27, 2008, claimant’s attorney sent a letter to employer, enclos-
ing the Workers’ Claim for Compensation, which had not previously been provided to 
employer.

21. On October 31, 2008, Dr. Drewek performed a successful C6-7 diskec-
tomy and fusion on claimant without the prior authorization of the employer or insurer.

22. On November 3, 2008, seven days  after receiving the workers’ claim for 
compensation, Mr. Hiester met with claimant in person, at claimant’s  home. At that time, 
Mr. Hiester presented claimant with a list of designated medical providers. Claimant se-
lected a provider, and signed the form. (Respondents’ Hearing Submission U.)



23. Neither Dr. Domaleski nor Dr. Drewek ever opined that claimant’s injury 
was work-related. In response to the specific question, Dr. Domaleski stated that it was 
a mere possibility that claimant’s work could have contributed to his injury. However, this 
opinion was not given to a reasonable degree of medical probability. (Respondents’ 
Hearing Submission G.) Claimant also testified that neither physician ever told him his 
injury was caused by his work activities.

24. On April 23, 2009, Dr. Ryan examined claimant. Dr. Ryan opined that 
claimant’s use of the hammer drill more probably than not aggravated his  degenerative 
condition and caused his injury. This opinion is not persuasive. Dr. Ryan’s report fails to 
explain the delay in the onset of symptoms or how the use of the hammer drill otherwise 
accelerated or aggravated claimant’s pre-existing condition. Dr. Ryan points to no acute 
event or other trauma that would have caused claimant’s condition.

25. On May 28, 2009, Dr. Fall examined claimant. Claimant could not tell Dr. 
Fall when his injury happened, or the circumstances leading up to the injury, and did not 
relate any acute incident as the cause. Dr. Fall opined that claimant’s injury was the re-
sult of the natural progression of his  degenerative condition, and was not related to his 
work. Dr. Fall further opined that claimant’s job activities, including the use of the ham-
mer drill, would not accelerate or aggravate his pre-existing degenerative condition. She 
stated that repetitive or cumulative actions  may elicit symptoms, but does not accelerate 
degeneration, or otherwise aggravate degenerative disc disease. Dr. Fall further stated 
that it is common for individuals who suffer from degenerative disc disease to sustain 
herniated discs without acute trauma, regardless  of their work activities. Because claim-
ant could not point to a specific acute trauma, and could not state under what circum-
stances his injury occurred, she opined that claimant’s injury was caused by the natural 
progression of his  underlying degenerative condition. Dr. Fall’s testimony and opinion is 
persuasive.

CONCLUSIONS OF LAW

1. In order to prove entitlement to benefits, a claimant must show by a pre-
ponderance of the evidence that his injury was caused by activities that arose out of and 
in the course of his employment. § 8-43-201, C.R.S. (2008); § 8-41-301(1)(c), C.R.S. 
(2008). 

2. “Proof by a preponderance of the evidence requires [claimant] to establish 
that the existence of a ‘contested fact is  more probable than its nonexistence.’” Matson 
v. CLP, Inc., W.C. No. 4-772-111 (ICAO August 13, 2009) (quoting Page v. Clark, 592 
P.2d 792, 800 (Colo. 1979). 

3. When a claimant suffers  from a pre-existing condition, he must prove by a 
preponderance of the evidence that his employment activities accelerated or aggra-
vated the condition, and that his injury was not merely the result of the condition’s natu-
ral progression. H&H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).



4. The mere experience of symptoms at work does not require a finding that 
the work activities accelerated or otherwise aggravated a pre-existing condition. Harris 
v. Golden Peaks Nursing, W.C. No. 4-680-878 (ICAO June 4, 2008); Cotts v. Exempla, 
W.C. No. 4-606-563 (ICAO August 18, 2005).

5. Here, claimant has failed to meet the required burden of proof. Claimant 
has not presented pursuasive evidence that his injury was caused by his work-related 
activities.

6. Claimant’s testified that he was initially unsure if he hurt himself at home 
or at work, and that he did not want to pursue workers’ compensation benefits. He also 
testified that he later believed his  injury was work-related after he discovered the sever-
ity of his  injury, and was advised that he may have to undergo surgery. Claimant’s treat-
ing physicians  never gave a contemporaneous opinion on the cause of claimant’s injury. 
Therefore, no new information as to the cause of the injury was available to claimant 
from the time he first could not work until he first believed his injury was work-related. 
Claimant’s testimony reveals that it was  the prospect of surgery that caused him to seek 
workers’ compensation benefits, not a belief that his injury was work-related. Claimant’s 
testimony is not credible evidence of a causal connection between his  work activities 
and his injury. 

7. Dr. Allison Fall credibly testified that claimant’s  work activities did not ac-
celerate or aggravate claimant’s  pre-existing degenerative condition. She stated that 
repetitive or cumulative actions may elicit symptoms, but does  not accelerate degenera-
tion, or otherwise aggravate degenerative disc disease. Dr. Fall further stated that it is 
common for individuals who suffer from degenerative disc disease to sustain herniated 
discs without acute trauma, regardless of their work activities. Because claimant could 
not point to a specific acute trauma, and could not state under what circumstances his 
injury occurred, she opined that claimant’s injury was  caused by the natural progression 
of his underlying degenerative condition. Dr. Fall’s testimony and opinion is persuasive.

8. The opinion of Dr. Christopher Ryan that claimant’s use of the hammer 
drill caused claimant’s injury is  not persuasive. Dr. Ryan’s report fails to explain the de-
lay in the onset of symptoms or how the use of the hammer drill otherwise accelerated 
or aggravated claimant’s pre-existing condition. Dr. Ryan points to no persuasive acute 
event or other trauma that would have caused claimant’s condition.

9. Claimant failed to show that it is more likely than not his work activities ac-
celerated or aggravated his  pre-existing degenerative disc disease. Therefore, he is  not 
entitled to workers’ compensation benefits.

10. Notwithstanding the compensability question, claimant is not entitled to 
medical benefits from Dr. Domaleski and Dr. Drewek. Respondents are liable for all rea-
sonable and necessary medical benefits  provided by an authorized treating physician. § 
8-42-101(1)(a), C.R.S. (2008); Popke v. ICAO, 944 P.2d 677 (Colo. App. 1997). 



11. The employer has the right, in the first instance, to select the physician 
with whom the claimant must treat. § 8-43-404(5), C.R.S. (2008). Once an employer re-
ceives “some knowledge of accompanying facts connecting the injury or illness with the 
employment, [which indicates] to a reasonably conscientious manager that the case 
might involve a potential compensation claim,” the employer must provide claimant with 
a list of two designated physicians from which the claimant may receive treatment. 
Jones v. Adolph Coors Co, 689 P.2d 681, 684 (Colo. App. 1984); § 8-43-404(5); 
W.C.R.P. 8. 

12. If the required list of designated providers  is not tendered, the right to se-
lect the treating physician passes to the claimant. § 8-43-404(5). However, a claimant 
who obtains treatment from an unauthorized physician before notifying his employer of 
the alleged injury is not entitled to compensation for such treatment. Zapeicki v. Exabyte 
Corp., W.C. No. 4-539-081 (ICAO January 22, 2004).

13. Respondents did not have notice that claimant’s  injury might involve a po-
tential workers’ compensation claim until they received a letter from claimant’s  attorney 
on October 27, 2008. Prior to that date, claimant had indicated in all communications 
with employer that he did not know if his injury was work-related and had denied a need 
to be referred to respondents’ designated providers. 

14. Claimant’s argument that he reported his  injury as work-related by re-
questing a urine analysis during the meeting on September 19, 2008 is  without merit. 
Mr. Mang testified that claimant never requested a urine analysis at that meeting. 
Claimant did not request any of the necessary paperwork, nor did he inquire as to 
where he should go to obtain the urine analysis. 

15. Further, such a request would have been inconsistent with his plain state-
ments, made that same day that he did not know if his injury was work-related. Given 
these inconsistencies, claimant’s request for a urine analysis does not rise to the level 
of notice required to trigger employer’s  obligations. To find otherwise would require an 
employer to ignore a claimant’s  plain statements  on the issue, and act in direct opposi-
tion to those plain statements, based only on inference and conjecture. Here, requiring 
employer to rely on inference and conjecture does not and cannot constitute adequate 
“knowledge of accompanying facts connecting the injury or illness with the employment, 
[which indicates] to a reasonably conscientious manager that the case might involve a 
potential compensation claim.” Jones, 689 P.2d at 684.

16. Claimant did not provide adequate notice to employer of a work-related 
injury until October 27, 2008. Employer timely provided claimant with a designated pro-
vider list. Therefore, the right to select the physician did not pass  to claimant, and all 
medical benefits provided by Dr. Domaleski and Dr. Drewek is unauthorized.

ORDER



 It is therefore ordered that: Claimant’s claim for benefits is hereby denied and 
dismissed.

DATED: October 21, 2009

Barbara S. Henk
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-648-312

ISSUES

 The issues determined herein are safety rule offset and disfigurement benefits.

FINDINGS OF FACT

1. Claimant has been a journeyman lineman since 1977. He has worked for 
the employer for multiple time periods. He most recently worked for the employer for 
approximately one and one-half years. In his  capacity as a foreman for the employer, 
Claimant’s responsibilities  included holding a tailgate meeting with the crew at the start 
of the day to review safety rules, equipment and hazards. 

 2. The employer had reasonable safety rules. Rule 3.2, “Rubber Gloving,” 
provided:

When working on energized apparatus exceeding 1001 volts, gloves  and 
sleeves must be utilized. 
(a) Rubber gloves shall be worn for all voltages over fifty (50) volts. 

The employer also had another rule on page 48 of the safety manual: 

When primary compartments on energized pad-mounted enclosures are 
opened, they shall be considered a hazard and all safety rules pertaining 
to an energized condition, including eye protection and rubber gloves, 
shall apply. 

3. On April 26, 2005, Claimant sustained an admitted electrical shock injury 
while installing a pull line in an energized electrical cabinet. A pull line is a thin string 
with a birdie on the end of it. The line is fed from one side of an electrical cabinet and is 
grabbed from underneath the cabinet with a stick with a hook on it called a shotgun. Ap-
proximately three feet of air space exists between the ground and the bottom of the 
cabinet. 



4. Claimant and his crew were working on a switch cabinet when electrical 
power was flowing through the cabinet. The voltage was at a level of 7000 volts. Claim-
ant removed a “baffle” to permit better light for the coemployee to grab the pull line that 
claimant was  feeding into the cabinet. The baffle was  a red, hanging barrier, and had on 
it a sticker warning that behind it were wires connected to electrical power. Claimant 
admitted that he did not wear rubber gloves while working on the energized pad-
mounted cabinet. Claimant stood inside a 14” space between underground cabinets  and 
the front of the pad-mounted cabinet. He had his arms in front of his body, feeding a pull 
string into conduit inside the pad-mounted cabinet. He began to manipulate the line 
when he received an electrical shock injury when a phase to ground circuit was com-
pleted through his finger and into his leg. Claimant suspected that the string started the 
electrical contact because it was wet. He also acknowledged that a ring he was wearing 
was the contact point. 

5. Claimant admitted that he did not wear rubber gloves because he felt that 
he was 18 inches  away from the cabinet and that was out of any danger zone for elec-
trocution. He does  not point to any authority for concluding that no danger should be an-
ticipated from that distance. 

6. Mr. O’Neil, the field supervisor for the employer, Mr. O’Neill is  persuasive 
that the employer’s safety rules make no reference to any such 18” zone of danger. The 
zone of danger is defined only in an OSHA rule. 

7. Mr. O’Neil testified that the employer’s  safety rules applied to the job on 
which claimant was working. The rules were distributed to all employees. The claimant 
was a foreman and was responsible for making certain these glove rules were followed. 
Mr. O’Neil stated that if the clamant had worn the rubber gloves his injury would not 
have occurred. The claimant did not dispute that wearing rubber gloves  would have 
prevented his injury. 

8. Claimant asserted that on many occasions he saw employees, including 
Mr. O’Neill, work in these circumstances without using rubber gloves. Claimant is not 
persuasive that Mr. O’Neill had also violated the current rule. Mr. O’Neill was persuasive 
that he performed similar work without rubber gloves only before the employer’s current 
rule was effective. Mr. O’Neil credibly testified that he would invoke disciplinary action 
against any employee he encountered not using rubber gloves as required by this rule. 

9. Respondents have proven by a preponderance of the evidence that 
claimant’s injury resulted from his willful failure to obey a reasonable safety rule of the 
employer. Claimant’s electrical shock injury resulted from his willful failure to obey the 
rule requiring rubber gloves for work with an open primary compartment on the ener-
gized pad-mounted cabinet.

10. Claimant suffered a serious  and permanent bodily disfigurement normally 
exposed to public view, described as  amputation of the left ring finger at the CMC joint, 



scarring of the left long finger across  the hand to the small finger, and a four-inch by 
two-inch indented, rough scar on the lower posterior aspect of the left leg. 

 
CONCLUSIONS OF LAW

1. Section 8-42-108, C.R.S. (2004) provides for a discretionary award of 
benefits up to $2,000 for serious and permanent bodily disfigurement normally exposed 
to public view. As found, the Judge has determined that, considering the size, location, 
and general appearance of claimant’s disfigurement, he is entitled to the maximum 
award of $2,000 for disfigurement benefits.

2. Sections 8-42-112(1)(a) and (b), C.R.S. provide a 50% reduction in com-
pensation benefits  where respondents prove either that claimant's injury was caused by 
the willful failure to use safety devices provided by the employer or that the injury re-
sulted from the employee's willful failure to obey any reasonable rule adopted by the 
employer for the safety of the employee. The safety rule penalty is  only applicable if the 
violation is willful. Lori's Family Dining, Inc. v. Industrial Claim Appeals Office, 907 P.2d 
715 (Colo. App. 1995). Violation of a rule is not willful unless the claimant did the forbid-
den act with deliberate intention. Bennett Properties Co. v. Industrial Commission, 437 
P.2d 548 (Colo. 1968); Stockdale v. Industrial Commission, 232 P. 669 (Colo. 1925); 
Brown v. Great Peaks, Inc., W.C. No. 4-368-112 (Industrial Claim Appeals Office, July 
29, 1999). Respondents satisfy the burden by showing that the employee knew of the 
rule, but intentionally performed the forbidden act; respondents need not show that the 
employee, having the rule in mind, determined to break it. Stockdale v. Industrial Com-
mission, 76 Colo. 494, 232 P. 669 (1925); Alvarado v. Industrial Claim Appeals Office 
(Colo. App. No. 03CA2498, July 29, 2004) (not selected for publication). As found, re-
spondents have proven by a preponderance of the evidence that claimant’s injury re-
sulted from his willful failure to obey a reasonable safety rule of the employer. The in-
surer is entitled to a 50% reduction in all compensation benefits  admitted or ordered to 
be paid to claimant, including disfigurement benefits.

ORDER

 It is therefore ordered that:

1. The insurer shall pay to claimant $2,000 in one lump sum for bodily disfig-
urement benefits.

2. The insurer is  entitled to a 50% reduction in all compensation benefits 
admitted or ordered to be paid to claimant, including the disfigurement benefits. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future determination.



DATED: October 22, 2009   

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-012

ISSUES

¬ Did respondents overcome Dr. Ryan’s determination of maximum medical im-
provement and permanent medical impairment by clear and convincing evidence? 

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

Employer is a subcontractor providing bus drivers for the Regional Transportation 
District. Claimant worked for employer as an RTD bus driver. Claimant's date of birth is 
December 8, 1967; her age at the time of hearing was 41 years.

While driving large passenger buses for employer, claimant was involved in a 
work-related motor vehicle accident (MVA) on June 3, 2008, and another on July 11, 
2008. The June 3, 2008, MVA is denominated W.C. No. 4-767-012; the July 11, 2008, 
MVA is denominated W.C. No. 4-767-153. Both claims were consolidated for hearing by 
order of October 13, 2008. 

Employer referred claimant to Concentra Medical Centers, where Joel C. Boul-
der, M.D., treated her. Dr. Boulder initially diagnosed strains to the lumbar, thoracic, and 
cervical regions of claimant’s spine. Dr. Boulder also diagnosed Adjustment Disorder 
and referred claimant to Cynthia Johnsrud, Psy.D., for a psychological evaluation. 

In the course of claimant’s treatment, Dr. Boulder referred her to Richard Mobus, 
D.C., for chiropractic manipulation and treatment of her lumbar, thoracic, and cervical 
spine. Dr. Mobus treated claimant between August 12th and September 8, 2008.

Claimant sought chiropractic treatment on her own from Kevin Luck, D.C. Dr. 
Luck referred claimant for magnetic resonance imaging (MRI) scans of her cervical 
spine and lumbar spine on September 11, 2008. 

Dr. Boulder also referred claimant to Physiatrist Allison M. Fall, M.D., for a physi-
cal medicine consultation regarding neck and low back pain. Dr. Fall began treating 
claimant on September 12, 2008. Dr. Fall referred claimant to Mark Testa, D.C., who 
treated her with biomedical acupuncture, myofascial release techniques, and post iso-
metric stretching. Dr. Testa also reinforced instruction in neck retraction exercises that 
she initially learned in physical therapy. On October 24, 2008, Dr. Fall opined that 



claimant had reached maximum medical improvement (MMI). On November 2, 2008, 
Dr. Boulder placed claimant at MMI as of October 30th and determined that she sus-
tained no permanent medical impairment. Dr. Boulder recommended maintenance care 
over the following 6 months to include four acupuncture treatments with Dr. Testa.

On December 12, 2008, insurer filed a Final Admission of Liability, admitting li-
ability for medical benefits in the amount of $5,115.10 and temporary total disability 
benefits in the amount of $732.66. Based upon Dr. Boulder’s November 2nd report, in-
surer denied liability for permanent partial disability (PPD) benefits. Insurer also denied 
liability for Grover-type medical benefits.

In January of 2009, claimant began culinary arts training at an art institute. 
Claimant attends 5-hour classes, 3 days per week, during which claimant spends the 
majority of her time standing. Claimant’s training involves  some lifting of pans and mix-
ers. Claimant stated in answers to interrogatories:

Washing dishes affects  my back because the sink is low, and me having to bend 
over puts too much stress on my back.

Claimant requested an independent medical examination (DIME) through the Di-
vision of Workers' Compensation (DOWC). The division appointed Physiatrist Christo-
pher B. Ryan, M.D., the DIME physician. Dr. Ryan evaluated claimant on March 31, 
2009. Claimant reported that she improved substantially with acupuncture treatment. Dr. 
Ryan diagnosed mechanical cervical pain and mechanical low back pain. Dr. Ryan 
opined that, while claimant’s cervical pain had improved with acupuncture treatment, 
her lower back pain had been relatively untreated. Dr. Ryan based this opinion upon 
claimant’s report that she received no acupuncture treatment for her lower back. Dr. 
Ryan determined that claimant had not reached MMI; he wrote:

I would recommend that an acupuncturist be made available to [claimant], in an 
area of town where she could keep appointments. She may also benefit from reinstruc-
tion in exercise. I would recommend that acupuncture be directed towards both areas of 
the spine, as both areas were injured in the first accident, and both are work related.

Dr. Ryan provided claimant a rating of 26% of the whole person for permanent 
medical impairment, which combines impairment of the cervical and lumbar regions  of 
her spine. Dr. Ryan’s determinations of MMI and rating of 26% are presumptively cor-
rect unless overcome by clear and convincing evidence.

Respondents referred claimant to Michael R. Stiplin, M.D., for an independent 
medical examination on June 25, 2009. Dr. Stiplin testified as an expert in the area of 
Occupational Medicine and as a Level II physician accredited through DOWC. Dr. Fall 
testified as  an expert in the area of Physical Medicine and Rehabilitation and as a Level 
II physician accredited through DOWC.

Crediting Dr. Striplin’s testimony, the Judge finds: Claimant complained of low 
back pain radiating up into the thoracic and cervical regions of her spine. Claimant re-



ported that her cervical symptoms had resolved. Claimant thus  had no pain originating 
in her cervical spine as of June 25, 2009. Claimant instead complained of diffuse ten-
derness in the cervical and bilateral shoulder region, but Dr. Striplin found neither pal-
pable abnormality to support claimant’s subjective complaints nor physiologic explana-
tion for claimant’s complaints. Dr. Striplin testified:

[Claimant] has subjective complaints of pain with no significant findings. At the 
time I saw her she was having low back pain only. She made it clear that her neck pain 
had gone away and that she was having pains in her low back that was radiating into 
her neck. I reviewed [MRI] studies of her lumbar spine which showed nothing signifi-
cant. Her physical examination showed no objective findings and so basically I came to 
the conclusion that she has complaints of pain in the absence of objective findings.

Dr. Striplin’s  findings mirrored those of Dr. Fall on October 24th, when she deter-
mined there were no objective findings to support claimant’s complaints of lower back 
pain. Crediting the medical opinions of Dr. Fall and Dr. Striplin, the MRI findings are 
normal for claimant’s age and clinically unrelated to her complaints from the MVAs. 

Dr. Striplin testified that rating claimant’s  complaints absent anatomic or physio-
logical correlation is inconsistent with the Workers’ Compensation Act of Colorado 
(Workers’ Compensation Act), §§8-40-101, et seq., C.R.S. (2009). Dr. Striplin expressly 
relied upon statutory language of §8-42-101(3.7), which precludes a physician from rat-
ing chronic pain absent anatomic or physiological correlation, based upon objective find-
ings. Like Dr. Fall, Dr. Striplin found no evidence of physiological correlation to support 
diagnosis-based impairment under the Act. Dr. Striplin’s medical opinion here was con-
sistent with that of Dr. Fall and was supported by the Act. Dr. Striplin’s  medical opinion 
here was persuasive.

Dr. Striplin also explained that rating claimant’s complaints absent anatomic or 
physiological correlation is inconsistent with the American Medical Association Guides 
to the Evaluation of Permanent Impairment, Third Edition (Revised) (AMA Guides). Dr. 
Striplin testified:

[I]t’s  very clear when one reads and digests [Chapter 1 of the AMA Guides] that 
an impairment rating is  a process, and the process begins by collecting a history on the 
patient, doing a physical examination, and then comparing the results of that evaluation 
with the results that are in the medical record, imaging studies, and what have you.

And, you must reach a conclusion that the patient has a medical condition that 
you can define and characterize, that that medical condition is  producing impairment, 
and that the condition is stable. And only then do you actually go into the process of 
opening the AMA guides and referring to tables for purposes of generating a number 
that represents the impairment.

Dr. Striplin found no evidence in claimant’s medical records  or imaging studies to 
support a definable medical condition producing impairment. Dr. Striplin’s testimony 



here concerning proper use of the AMA Guides for evaluating impairment was persua-
sive.

Dr. Fall persuasively testified that Dr. Ryan is  incorrect in providing claimant a 4% 
rating for specific disorder of the cervical spine under Table 53 II. B. of the American 
Medical Association Guides to the Evaluation of Permanent Impairment, Third Edition 
(Revised) (AMA Guides). Dr. Fall stated that Dr. Ryan’s  assessment of mechanical neck 
pain is not a diagnosis:

I believe [Dr. Ryan] is wrong because, number one, the patient is at MMI. And, 
number two, there are no objective findings to warrant a Table 53 diagnosis. His  own 
diagnosis of mechanical neck pain … is a subjective complaint.

Dr. Fall’s testimony here was fully supported by Dr. Striplin’s medical opinion. 

Dr. Striplin also disagreed with Dr. Ryan’s  determination that claimant meets cri-
teria for a specific diagnosis  under Table 53 II. B. of the AMA Guides. Both Dr. Fall and 
Dr. Striplin testified that Dr. Ryan erred in assigning impairment of the cervical and lum-
bar regions of claimant’s spine. Dr. Striplin persuasively explained that Dr. Ryan erred in 
assigning claimant values for cervical and lumbar impairment based upon a specific di-
agnosis under Table 53 of the AMA Guides. Dr. Striplin explained:

[That Table] specifically requires that a person have symptoms for six months, 
and if [claimant’s] problem started in June and resolved in October, then she would not 
meet the six-month criteria.

Dr. Striplin’s testimony here was consistent with the AMA Guides, was supported 
by Dr. Fall’s medical opinion, and was persuasive.

Dr. Fall and Dr. Striplin also disagree with Dr. Ryan relating his diagnosis of re-
current neck pain to the MVAs at employer because the pain occurred later in time after 
complete resolution of pain and after claimant began activities related to her culinary 
training in January of 2009. 

Dr. Stiplin and Dr. Fall agree that, based upon the history claimant gave them fol-
lowing the MVA of June 3, 2008, claimant sustained no significant injury or symptoms, 
except headache. Claimant complained of neck and lower back pain of undeterminable 
etiology after she returned to work. Based upon this history, Dr. Fall and Dr. Striplin 
agreed it medically improbable that claimant’s  neck and lower back complaints were re-
lated to the June 3rd MVA. Dr. Fall and Dr. Striplin also agreed that the July 11th MVA 
was insignificant and that claimant’s symptoms had resolved by October 30, 2008.

Dr. Fall testified that Dr. Ryan’s range of motion measurements on lumbar exten-
sion likely are problematic, especially when compared to her findings on October 24, 
2008:



[W]hen I saw her, she was able to touch the ground with her hands. So there is  a 
difference there that should be accounted for.

Dr. Striplin further testified that, while claimant has abnormal motion in the cervi-
cal and lumbar regions of her spine, she has no impairment of those regions under the 
AMA Guides. Dr. Striplin explained:

[I]n order to assign impairment for motion loss  you have to be able to define the 
condition that is producing that motion loss. And since [claimant] has no objectively 
definable abnormality, there’s no mechanism by which you can incorporate what ap-
pears to be motion loss into an impairment rating. (Emphasis added). 

The findings of both Dr. Fall and Dr. Striplin that claimant is a poor historian is 
persuasive and is supported by inconsistent stories claimant told to various  treating pro-
viders and to Dr. Ryan. The Judge credits Dr. Fall’s testimony in finding the following: As 
of October 24, 2008, claimant reported her neck pain had resolved and that she had 
some residual soreness in her left lower back. In contrast, claimant told Dr. Ryan she 
had neck pain, which he described as recurrent neck pain. Whereas claimant reported 
to Dr. Fall that she had no symptoms for a couple of days following the June 3, 2008, 
MVA, claimant stated in her answers  to interrogatories that she had immediate head-
ache symptoms and was off work for 2 weeks. Claimant however lost no time from work 
until July 21, 2008, after the July 11th MVA. The history claimant gave Dr. Striplin like-
wise was inconsistent with what she reported to Dr. Fall. The Judge finds it more proba-
bly true that claimant is an unreliable historian regarding her medical condition.

Respondents showed it highly probable that Dr. Ryan erred in determining that 
claimant has not reached MMI because she needs additional acupuncture treatment. 
The Judge found it more probably true that claimant is an unreliable historian regarding 
her medical condition. Dr. Ryan’s recommendation for acupuncture treatment mirrors Dr. 
Boulder’s recommendation for Grover-type medical care to maintain MMI. Dr. Fall dis-
agrees with Dr. Ryan’s  determination that claimant needs additional acupuncture treat-
ment in order to reach MMI. Dr. Fall persuasively testified that such treatment is not new 
treatment and is unlikely to change claimant’s underlying condition or her overall im-
pairment. Dr. Fall and Dr. Striplin agree that acupuncture treatment recommended by 
Dr. Ryan will only prevent deterioration and maintain claimant’s condition at MMI, but is 
unlikely to improve that condition. The Judge thus credits the medical opinions and tes-
timony of Dr. Fall and Dr. Striplin in finding it highly probable that Dr. Ryan’s determina-
tion that claimant has not reached MMI is incorrect.

Respondents showed it highly probable that Dr. Ryan erred in determining that 
claimant sustained permanent medical impairment according to the AMA Guides and 
the Workers’ Compensation Act. The Judge credits  the medical opinion of Dr. Fall in 
finding that Dr. Ryan’s  diagnosis of mechanical pain in the lumbar and cervical regions 
of her spine is nothing more than a finding that claimant complained of pain in those re-
gions. Because the Judge found it more probably true that claimant is an unreliable his-
torian regarding her medical condition, Dr. Ryan’s diagnosis based upon those subjec-
tive complaints  is  unreliable. The Judge credited the medical opinions of Dr. Fall and Dr. 



Striplin in finding that the absence of physiologic correlation with claimant’s complaints 
fails to support a diagnosis-based impairment under the Workers’ Compensation Act or 
under Table 53 of the AMA Guides. The Judge further credited the medical opinions of 
Dr. Fall and Dr. Striplin in finding that claimant’s symptoms resolved short of the 6-
month period of time required for a specific diagnosis under Table 53. . And the Judge 
credited the medical opinions  of Dr. Fall and Dr. Striplin in finding that claimant’s MRI 
studies were clinically insignificant to support a definable medical condition or diagnosis 
for a Table 53 rating.

Respondents showed it more probably true that the determination of Dr. Boulder, 
Dr. Fall, and Dr. Stiplin that claimant sustained 0% permanent medical impairment. The 
Judge credited the medical opinion of Dr. Fall and Dr. Striplin in finding it more probably 
true that claimant sustained no permanent medical impairment according to the AMA 
Guides.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclusions 
of law:

Respondents argue they have overcome Dr. Ryan’s determination of MMI and per-
manent medical impairment by clear and convincing evidence. The Judge agrees.

The purpose of the Workers’ Compensation Act is to assure the quick and effi-
cient delivery of disability and medical benefits to injured workers at a reasonable cost 
to employers, without the necessity of litigation. Section 8-40-102(1), supra. Claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of the evi-
dence. Section 8-42-101, supra. A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more probably 
true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of claim-
ant nor in favor of the rights of respondents. Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201, supra. The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).



Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is  highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME physi-
cian is incorrect. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995). A fact or proposition has been proved by clear and convincing evidence if, con-
sidering all the evidence, the trier-of-fact finds it to be highly probable and free from se-
rious or substantial doubt. Metro Moving & Storage Co. v. Gussert, supra. A mere differ-
ence of opinion between physicians fails to constitute error. See, Gonzales v. Browning 
Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). The enhanced 
burden of proof reflects an underlying assumption that the physician selected by an in-
dependent and unbiased tribunal will provide a more reliable medical opinion. Qual-Med 
v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). 

The DIME physician's finding under §8-42-107(8)(c), supra, is generally the im-
pairment rating. DeLeon v. Whole Foods Market, Inc., W.C. No. 4-600-477 (ICAO No-
vember 16, 2006). Once a party sustains  the initial burden of overcoming the DIME 
physician's impairment rating by clear and convincing evidence, the ALJ's  determination 
of the correct rating is then a matter of fact based upon the lesser burden of a prepon-
derance of the evidence. DeLeon v. Whole Foods Market, Inc., supra. The ALJ is  not 
required to dissect the overall impairment rating into its  component parts and determine 
whether each part has been overcome by clear and convincing evidence. DeLeon v. 
Whole Foods Market, Inc., supra.

Here, the Judge found that respondents showed it highly probable that Dr. Ryan 
erred in determining that claimant had not reached MMI and that she sustained perma-
nent medical impairment. Respondents thus overcame Dr. Ryan’s determination of MMI 
and permanent medical impairment by clear and convincing evidence. 

As found, claimant showed herself an unreliable historian regarding her medical 
condition. This finding undermines  Dr. Ryan’s  determination of MMI because he relied 
upon claimant’s  report of her symptoms. Dr. Ryan’s recommendation for additional acu-
puncture treatment mirrored Dr. Boulder’s recommendation for Grover-type medical 
care to maintain MMI, and not to improve claimant’s condition to the point of MMI. The 
Judge credited Dr. Fall’s opinion, wherein she disagreed with Dr. Ryan’s determination 
that claimant needs additional acupuncture treatment in order to reach MMI. The Judge 
further credited Dr. Fall’s opinion in finding such treatment unlikely to change claimant’s 
underlying condition or her overall impairment. The Judge credited the opinions of Dr. 
Fall and Dr. Striplin in finding that acupuncture treatment recommended by Dr. Ryan will 
only prevent deterioration and maintain claimant’s  condition at MMI, but is unlikely to 
improve that condition. 

The Judge further credited the medical opinion of Dr. Fall in finding that Dr. 
Ryan’s diagnosis of mechanical pain in the lumbar and cervical regions of her spine is 
nothing more than a finding that claimant complained of pain in those regions. Because 



the Judge found it more probably true that claimant is an unreliable historian regarding 
her medical condition, Dr. Ryan’s diagnosis based upon those subjective complaints is 
unreliable. The Judge credited the medical opinions  of Dr. Fall and Dr. Striplin in finding 
that the absence of physiologic correlation with claimant’s complaints fails  to support a 
diagnosis-based impairment under the Workers’ Compensation Act or under Table 53 of 
the AMA Guides. The Judge further credited the medical opinions of Dr. Fall and Dr. 
Striplin in finding that claimant’s symptoms resolved short of the 6-month period of time 
required for a specific diagnosis  under Table 53. And the Judge credited the medical 
opinions of Dr. Fall and Dr. Striplin in finding that claimant’s  MRI studies were clinically 
insignificant and failed to support a definable medical condition or diagnosis for a Table 
53 rating.

Finally, the Judge found respondents showed it more probably true that that 
claimant sustained 0% permanent medical impairment. The Judge concludes claimant 
reached MMI on October 30, 2008. Claimant’s request for PPD benefits should be de-
nied and dismissed. 

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant reached MMI on October 30, 2008, for her injury from the MVAs.

2. Claimant’s request for PPD benefits is denied and dismissed.

3. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED: _October 22, 2009_

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-783-805

ISSUES

 The issues for determination are responsibility for termination and temporary total 
disability benefits  from December 3, 2008, to May 18, 2009. The parties  stipulated to an 
average weekly wage of $494.00. 

FINDINGS OF FACT

1. Insurer has admitted liability for an injury that occurred on November 20, 2008. 



2. On November 26, 2008, a nurse saw Claimant at Employer’s clinic. Claimant 
stated that his job hurt his shoulder and wrist. He asked for a transfer to a different job. 
He was given an ice massage and returned to work. 
3. Claimant was seen at Employer’s clinic again on November 28, 2008. He stated 
that he had used ice the day before and that he would try to get HR to see about a dif-
ferent job. He received an ice massage to his left shoulder. He returned to regular work. 
4. Claimant was seen at Employer’s clinic again on November 29, 2008. He re-
ceived an ice massage. He returned to regular work. 
5. Claimant did not work on December 1, 2008, due to pain. 
6. Claimant spoke to Weimer on December 2, 2008. Weimer is a training manager 
for Employer. Claimant told Weimer that he was quitting his employment because of his 
shoulder pain. Weimer sent Claimant to Employer’s clinic. 
7. Claimant was seen at Employer’s clinic again on December 2, 2008. Claimant 
had left scapula pain with swelling. He received an ice massage and was directed to re-
turn to work. 
8. Claimant quit his employment on December 2, 2008. He quit his employment be-
cause he was unable to perform the duties of his employment without significant pain. 
Employer had not modified the duties of his employment or assigned him to different 
duties. Employer had a bid system for different jobs that was based on seniority. Claim-
ant did not attempt to use the bid system to obtain a different job with Employer. 
9. Employer referred Claimant to Robert Thiel, M.D. Claimant was examined by Dr. 
Thiel on December 11, 2008. Dr. Thiel restricted Claimant from lifting, pushing, or pulling 
over ten pounds and from any work at or above shoulder level. These restrictions of Dr. 
Thiel are credible and persuasive. 
10. Claimant could not perform the usual duties of his employment within the restric-
tions of Dr. Thiel. Claimant’s condition did not worsen between the time he last worked 
for Employer and the time the restrictions were imposed by Dr. Thiel. Claimant should 
not have been performing the duties of his employment at the time he quit his employ-
ment. 
11. Lawrence Lesnak, D.O., examined Claimant on January 30, 2009, and February 
11, 2009. Dr. Lesnak restricted Claimant from pulling objects towards his body on a re-
petitive basis or pulling objects weighing more than twenty pounds and no frequent 
shoulder level or overhead use of his upper extremity. Claimant could not perform the 
usual duties of his employment within these restrictions. 
12. Claimant located other employment on March 15, 2009. He performed the full 
duties of his job, and had no wage loss during the time he worked this other job. Claim-
ant worked this other job until April 15, 2009. 
13. Dr. Lesnak examined Claimant on April 14, 2009. Dr. Lesnak noted that Claimant 
was working full time without restrictions. Dr. Lesnak placed Claimant at maximum 
medical improvement on May 18, 2009. He imposed no restrictions on Claimant. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. 



2. A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer. Section 8-43-201, C.R.S. A Workers’ Compensation case is decided on its mer-
its. Section 8-43-201, C.R.S. 
3. The Judge’s factual findings concern only evidence that is dispositive of the is-
sues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000).
4. Claimant has established by a preponderance of the evidence that he was not 
able to perform the duties of his employment when he quit his employment on Decem-
ber 3, 2008. Claimant was disabled as a result of his compensable injury. Section 8-42-
103(1), C.R.S. Claimant was temporarily and totally disabled as of December 3, 2008. 
Section 8-42-105(1), C.R.S. 
5. Claimant quit his employment because he was no longer able to perform the du-
ties of his employment due to his compensable injury. Claimant’s employment was ter-
minated due to his injury. Claimant was not responsible for the termination of his em-
ployment for Employer. Sections 8-42-103(g) and 8-42-105(4), C.R.S., do not apply. 
Therefore, Claimant need not show a worsening of condition after the termination of his 
employment in order to receive temporary disability benefits. See Longmont Toyota v. 
Anderson Toyota, Inc., 102 P.3d 323 (Colo. 2004). 
6. Insurer is liable for temporary total disability benefits commencing December 3, 
2008. Temporary total disability benefits are payable at the rate of two-thirds of Claim-
ant’s average weekly wage. Section 8-42-105(1), C.R.S. The parties have stipulated to 
an average weekly wage of $494.00. Temporary total disability benefits are payable at 
the rate of $329.33 per week. Insurer is liable for interest at the rate of eight percent per 
annum on all benefits not paid when due. Section 8-43-410, C.R.S. 
7. Temporary total disability benefits end when a claimant returns to regular em-
ployment. Section 8-42-105(3)(b), C.R.S. Claimant located and began other employ-
ment on March 15, 2009. Claimant performed the full duties of this other employment 
and had no wage loss. Temporary disability benefits end on March 14, 2009. 
8. Claimant lost his other employment on April 15, 2009. At the time he lost his 
other employment he was under no restrictions and was capable of performing the job 
he had lost and the job he was performing at the time of this compensable injury. 
Claimant has not shown that he was disabled after April 15, 2009. Claimant is not enti-
tled to temporary disability benefits after his temporary disability ended after March 14, 
2009. 

ORDER

 It is therefore ordered that Insurer shall pay Claimant temporary total disability 
benefits from December 3, 2008, through March 14, 2009, at the rate of $329.33 per 
week. Insurer shall pay interest to claimant at the rate of 8% per annum on all amounts 
of compensation not paid when due.



All matters not determined herein are reserved for future determination.

DATED: October 22, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-720-727

ISSUES

¬ Did claimant prove by a preponderance of the evidence that employer should be 
penalized under §8-43-408(4) for failure to comply with a lawful order?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following find-
ings of fact:

On June 3, 2009, claimant and employer appeared for hearing before Administrative 
Law Judge Barbara S. Henk. At the time of that hearing, employer was represented by 
Jennifer Kroell, Esq. At the hearing before Judge Henk, the parties agreed to have 
Judge Henk reinstate a prior Summary Order entered by Administrative Law Judge 
Bruce C. Friend on March 2, 2009. Judge Henk entered her Summary Order, dated 
June 25, 2009, incorporating and adopting the findings of Judge Friend. Employer failed 
to request specific findings of fact and failed to file any petition to review Judge Henk’s 
Summary Order. Judge Henk’s Summary Order is a final order pursuant to §§8-43-
215(1) and 8-43-301(1), supra. 

In her Summary Order, Judge Henk found that claimant was injured in the course and 
scope of her employment while working for employer on February 5, 2007.

In her Summary Order, Judge Henk found that claimant received medical care from 
Muyoung Ho Kim, M.D., Presb/St. Luke Hospital, Metro Denver Anesthesia, Robert E. 
Tuchler, M.D., and the Center for Hand Rehabilitation. Judge Henk found that the care 
claimant received from these providers was reasonably needed to cure and relieve the 
effects of claimant’s compensable injury. Judge Henk ordered employer to pay bills  from 
these providers totaling $13,171.35.

In her Summary Order, Judge Henk found that claimant’s  average weekly wage is 
$342.00 and that her temporary total disability (TTD) benefits are payable at the rate of 
$228.00 per week. Judge Henk found claimant entitled to TTD benefits for a period of 
57.71 weeks from February 5, 2007, to March 15, 2008. Judge Henk found employer 
liable to claimant for past TTD benefits in the amount of $13,158.86, which were due 
her from February 5, 2007, to March 15, 2008. Judge Henk found that employer failed 
to carry worker’s  compensation insurance on the date of claimant’s  injury and increased 



employer’s liability for compensation benefits by fifty percent (50%), pursuant to §8-43-
408(1), supra. 

In her Summary Order, Judge Henk found employer liable to claimant in the amount of 
$19,738.29 for combined non-insurance penalty and TTD benefits. Judge Henk found 
that employer’s liability insurer paid claimant $5,000.00, which Judge Henk credited 
against employer’s liability to pay the $19,738.29. Judge Henk thus ordered employer to 
pay claimant a lump sum of $14,738.29 for TTD benefits and penalty for failure to in-
sure.

In her Summary Order, Judge Henk found claimant sustained a serious permanent dis-
figurement to the back of both hands and ordered employer to pay additional compen-
sation for that disfigurement in the amount of $2,000.00 pursuant to §8-42-108, supra.

In her Summary Order, Judge Henk ordered the following pursuant to §8-43-408(2), su-
pra: “[I]n lieu of payment of the compensation and benefits to claimant, employer shall:

a. Deposit the sum of $30,000.00 with the Division of Workers' Compensa-
tion, as trustee, within ten days of this order, to secure the payment of all unpaid com-
pensation and benefits awarded. The check shall be payable to and sent to  Subse-
quent Injury Fund; Division of Workers' Compensation, P.O. Box 300009, Denver, Colo-
rado 80203-0009; or
 b. File a bond in the sum of $30,000.00 with the Division of Workers' Compen-

sation within ten (10) days of the date of this order:

  (1) Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or

  (2) Issued by a surety company authorized to do business in Colorado.

  The bond shall guarantee payment of the compensation and benefits 
awarded.

 c. Employer shall notify the Division of Workers' Compensation of payments 
made pursuant to this order.”

In her Summary Order, Judge Henk admonished employer that, should employer 
fail to comply with the Summary Order by paying the amounts due, by depositing the 
funds with the Division, or by posting a bond, employer could be liable for an additional fifty 
percent penalty of the amount due, plus and reasonable attorney fees, pursuant to §8-43-
408(4), supra. 

Crediting claimant’s testimony, the Judge finds that claimant confirmed with the Di-
vision of Workers' Compensation that employer: (a) Failed to pay the amounts  due to 
claimant; (2) failed to deposit $30,000.00 in funds with the Division; and (3) failed to 
post a bond in the amount of $30,000.00. The Judge thus finds employer failed to com-
ply with the lawful Summary Order of Judge Henk.



The Judge finds  employer liable to claimant for a 50% penalty in the amount of 
$15,000.00 (50% of the $30,000.00) pursuant to §8-43-408(4), supra, for failure to com-
ply with the Summary Order of Judge Henk. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues she has proven by a preponderance of the evidence that em-
ployer should be penalized under §8-43-408(4) for failure to comply the lawful Summary 
Order of Judge Henk. The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2009), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of proving entitle-
ment to benefits  by a preponderance of the evidence. Section 8-42-101, supra. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts  in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of claimant nor in favor of the rights of re-
spondents. Section 8-43-201, supra.

Section 8-43-408(2), supra, mandated Judge Henk to compute claimant’s unpaid 
benefits and compensation and to require employer to pay that amount the Division as 
trustee or to file a bond. Judge Henk computed claimant’s  unpaid benefits and compen-
sation at $30,000.00. Judge Henk ordered employer to pay $30,000.00 to the Division 
as trustee or to file with the Division a bond securing that payment. As found, employer 
failed to comply with Judge Henk’s Summary Order.

Section 8-43-408(4), supra, provides a penalty in the amount of 50% where em-
ployer failed to comply with Judge Henk’s Summary Order. The Judge thus  found em-
ployer liable to claimant for a 50% penalty in the amount of $15,000.00 (50% of the 
$30,000.00) pursuant to §8-43-408(4), supra, for failure to comply with the Summary Or-
der of Judge Henk.

The Judge concludes that, in addition to the $30,000.00 employer owes under 
the Summary Order of Judge Henk, employer should pay claimant a penalty in the 
amount of $15,000.00.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:



 1. Employer shall pay claimant a penalty in the amount of $15,000.00, which 
is  in addition to the $30,000.00 that Judge Henk ordered employer to pay claimant un-
der the Summary Order.

2. Employer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

3. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED: _October 23, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-078

ISSUES

 Whether Claimant sustained a compensable injury from exposure to toxoplasmo-
sis  parasite arising out of and in the course of her employment with Employer in July 
and August 2008 when she was assigned to a crew cleaning a home in which cats  were 
present.

 If compensable, the remaining issues were determination of Claimant’s average 
weekly wage; entitlement to temporary total disability benefits beginning November 24, 
2008; medical benefits, reasonableness and necessity and determination of the author-
ized treating physician(s).

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

Claimant began working for Employer as a house cleaner on July 16, 2008. Em-
ployer’s  business involves, in part, cleaning the residential homes of private clients. 
Claimant was part of a crew assigned to clean the house of Diana Struve, a homeowner 
who had three cats.

1. On July 18, 2008 and August 15, 2008 Claimant worked as a house cleaner for 
Employer at the home of S along with her supervisor, Velasco. The cleaning duties in-
cluded dusting, vacuuming rooms, cleaning a bathroom, vacuuming leaves in the 
atrium, and cleaning the kitchen. Claimant did not clean the cat litter box nor as she 
ever asked to do so. Claimant did not see any cat feces outside of the litter box, nor did 
she come into contact in any way with cat feces while cleaning Ms. S’s home on either 



July 18, 2008 or August 15, 2008. Claimant did not eat cat feces at Ms. S’s home or at 
any other time.

2. On August 4, 2009, S testified via evidentiary deposition. Ms S’s testimony is 
credible and persuasive. Ms. S in the year 2008 she had only 3 cats never had more 
than 3 cats. Ms. S’s cats were indoor cats and she never let them out of her house. One 
of her cats, Big Blackie, died and was tested for toxoplasmosis by veterinarian, Dr. Allen 
Hayes, at the request of Ms. S. Ms. S cleaned her cats’ litter box on a daily basis.

3. On November 25, 2008 Claimant presented to Longmont United Hospital where 
she came under the care of Douglas Tangel, M.D. Claimant reported a two day history 
of left-sided flank pain. Dr. Tangel admitted Claimant for medications and further 
workup. 

4. On November 26, 2008, Claimant underwent surgery by Alexander Mason, M.D. 
for examination and biopsy of a lesion on Claimant’s thoracic spine at T5. The pathology 
report from the same day noted that the “Findings in this case are diagnostic of toxo-
plasmosis”.

5. On December 8, 2008 Dr. Parvot at Longmont United Hospital provided a hand-
written note on a prescription form in which it was noted that Claimant had a diagnosis 
of CNS toxoplasmosis that is “caused by a parasite typically encountered in cat feces.” 
On December 22, 2008, on a prescription pad with Dr. Tangel’s name noted at the top in 
a hand-written note signed by Dr. Tangel, the diagnosis of toxoplasmosis is noted as be-
ing “from exposure to cats at work.” There is no discussion in wither of these the hand-
written notes regarding the basis for the opinions, analysis of causation, and no docu-
mentation of what information the physicians were relying upon in forming their opin-
ions. The opinions of Dr. Parvot and Dr. Tangel are not credible and persuasive to es-
tablish that Claimant was exposed to toxoplasmosis in the home of   S or that Claim-
ant’s medical condition was causally related to such an exposure.

6. On September 21, 2009, Dr. Allen R. Hayes, DVM, testified via evidentiary depo-
sition. Dr. Hayes is an expert in general veterinary medicine. Dr. Hayes’s testimony is 
found to be credible and persuasive. Dr. Hayes tested one of Ms. S’s cats, Big Blackie, 
for toxoplasmosis and the test was negative for the presence of toxoplasmosis in this 
cat. Dr. Hayes testified, and it is found, that since Big Blackie had tested negative for 
toxoplasmsis Big Blackie could not have passed on the toxoplasmosis oocyst to hu-
mans. 

7. Respondents retained board certified veterinary internist and expert in infectious 
diseases, John E. Stein, Jr., D.V.M., to perform an independent veterinary medical re-
view focused on a causation analysis of toxoplasmosis in this case. Dr. Stein was quali-
fied at hearing as an expert in veterinary medicine involving parasites and infectious 
diseases. Dr. Stein testified at hearing, and it is found, that Claimant “very likely did not 
contract CNS Toxoplasmosis from exposure to cats at the home of Ms.   S as Ms. Ma-
turin has claimed. It is much more likely, and scientifically probable, that Ms. Maturin 



contracted CNS Toxoplasmosis from exposure to and ingestion of uncooked meats and/
or vegetables that were not properly washed”. Dr. Stein opined that it was “extremely” 
unlikely that Claimant contracted CNS Toxoplasmosis from exposure to cats in   S’s 
home. The opinions expressed by Dr. Stein in his written report and his testimony at 
hearing are found to be credible, persuasive and are found as fact.

8. Respondents also retained board certified internal medicine and occupational 
medicine physician Annu Ramaswamy, M.D. to perform an independent medical exami-
nation focused on a causation analysis. Dr. Ramaswamy was qualified at hearing as an 
expert in Internal and Occupational medicine. 

9. In his written report, Dr. Ramaswamy discussed Toxoplasmosis generally, and 
causation specifically with respect to its transmission to humans. Dr. Ramaswamy also 
discussed a latent stage of infection in which the parasite can remain dormant and can 
later reactivate. At hearing, Dr. Ramaswamy credibly testified that the latency period can 
last for many years and even decades. As such, an individual can be exposed to the 
parasite but only reactivate, or show symptoms many years or even decades later. Dr. 
Ramaswamy opined that transmission of the parasite to humans “typically occurs 
through the ingestion of raw or undercooked meat (pork, lamb) that contains tissue 
cysts” and “through the ingestion of vegetables, water or food that is contaminated with 
oocysts.” Dr. Ramaswamy further listed several less common routes of transmission in-
cluding that of cats. Dr. Ramaswamy opined that, “The major source of injection in hu-
mans in the United States is through the ingestion of tissue cysts in infected meat (pri-
marily pork and lamb).”

10. In forming his opinions, Dr. Ramaswamy referenced a text, Principles and Prac-
tice of Infectious Diseases (6th edition) by Mandell, Douglas, and Bennett (2005; volume 
2; chapter 276; pages 3170-3198) that he consulted in researching the causation issues 
in this matter. Dr. Ramaswamy quoted in his report from the text, which provided in per-
tinent part, as follows: (italics added) 

When considering Toxoplasmosis and the differential diagnosis of the patient’s illness, 
emphasis should not be placed on whether the patient has been exposed to cats. 
Transmission of oocysts virtually always occurs without knowledge of the patient and 
may be unrelated to direct exposure to a cat (for example, transmission by contami-
nated vegetables or water.) Patients with an indoor cat or cats that are fed only cooked 
food are not at risk of acquiring the infection from the cat.  

11. Dr. Ramaswamy testified at hearing and documented in his report the “cascade 
of events” that must occur in order to presume transmission of toxoplasmosis from a cat 
to Claimant. First, one of Ms. S’s cats would have to ingest an animal infected with 
Toxoplasmosis. Second, one would have to assume that the cat had never been in-
fected prior to that time in its life. In effect, it must be a first-time exposure for the cat. 
Third, within a couple of weeks the cat would have to shed the oocysts in its feces. 
Fourth, a minimum of 24 hours would have to pass before the oocysts would become 
infectious. Fifth, Claimant would then have to orally ingest, eat, the infected cat feces 



within a 24-hour period. Dr. Ramaswamy stated that if the litter box was changed on a 
daily basis, the cleaning would significantly decrease the risk of exposure to Toxoplas-
mosis. Dr. Ramaswamy concluded in his report and in his hearing testimony that, “The 
odds of all of these events occurring, in total, would be extremely slim, at best” and 
“highly improbable.” The ALJ finds Dr. Ramaswamy’s opinions to be credible, persua-
sive and they are found as fact. Dr. Ramaswany’s opinions are amply supported by the 
medical literature upon which he consulted and the concurring opinions of Dr. Stein.

12. The opinions and testimony of Dr. Stein and Dr. Ramaswamy are found to be 
more credible and persuasive than the opinions expressed by Dr. Parvot and Dr. Tangel.

13. Claimant has failed to prove, by a preponderance of the evidence, that she sus-
tained a compensable injury from contracting toxoplasmosis due to exposure to cats 
while cleaning the home of   S on July 18 and August 15, 2008 arising out of and in the 
course of her employment with Employer.

CONCLUSIONS OF LAW

15. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of prov-
ing entitlement to benefits  by a preponderance of the evidence. Section 8-42-101, su-
pra. A preponderance of the evidence is  that which leads  the trier-of-fact, after consider-
ing all of the evidence, to find that a fact is more probably true than not. Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979). The facts  in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of claimant nor in favor of the rights 
of respondents. Section 8-43-201, supra.

16. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201, supra. The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

17. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits  are awarded. 
Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 
846 (Colo. App. 2000).



18. The evidence must establish the causal connection with reasonable prob-
ability, not medical certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 491 
P.2d 106 (Colo. App. 1971). Reasonable probability exists if the proposition is supported 
by substantial evidence which would warrant a reasonable belief in the existence of 
facts supporting a particular finding. F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. 
App. 1985). An award of benefits may not be based upon or denied upon speculation or 
conjecture. Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 (1952); Indus. 
Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957).

19. An occupational disease is “a disease which results directly from the em-
ployment or conditions under which work was performed, which can be seen to have 
followed as a natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the employment as a 
proximate cause and which does not come from a hazard which the worker would have 
been equally exposed outside of the employment.” Section 8-40-201(14), C.R.S. 

20. A claimant is  entitled to recovery for an occupational disease injury only if 
the hazards of employment cause, intensify or aggravate – to some degree – the dis-
ability for which compensation is sought. Anderson v. Brinkhoff, 839 P.2d 819, 824 
(Colo. 1993). Where the disease for which a claimant is seeking compensation is pro-
duced solely by some extrinsic or independent cause, it is not compensable. Id. At 824. 
Further, where an occupational exposure is not a “necessary precondition” to the devel-
opment of the disease, a claimant sustains an occupational disease only to the extent 
that the conditions of the employment contributed to the disability. Id. At 824; Masdin v. 
Gardner-Denver-Cooper Indus., 689 P2d 714, 717 (Colo.App. 1984). The purpose of 
this  rule “is to ensure that the disease results  from the claimant’s occupational exposure 
to hazards of the disease and not hazards which the claimant is  equally exposed to out-
side of employment.” Saenz-Rico v. Yellow Freight System, Inc., W.C. No. 4-320-928 
(January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-450 (November 20, 
1996). 

21. In this case, Claimant’s  claim for compensation is based upon an alleged 
exposure to cat feces containing the toxoplasmosis parasite on July 18, 2008 and 
August 15, 2008, while working for the Employer at the home of   S. In order to prevail 
in her claim for compensation, two questions must be answered in favor of Claimant. 
First, Claimant must prove that she was exposed to, as a hazard of her employment, 
and ingested cat feces containing toxoplasmosis parasite while working for Employer in 
the home of   S on July 18, 2008 and August 15, 2008. If Claimant proves that she was 
exposed to, and ingested, cat feces containing toxoplasmosis  in the home of   S on July 
18, 2008 and August 15, 2008 then the issue of causation of Claimant’s toxoplasmosis 
tumor must be addressed. It is  Claimant’s  burden to prove first an exposure at work to 
cat feces containing toxoplasmosis, and, if so, then to prove a causal link between her 
exposure and the diagnosis of toxoplasmosis resulting in the need for medical treatment 
and disability.



22. In this case, Claimant failed to prove by a preponderance of the credible 
and persuasive evidence that she was exposed to cat feces containing the toxoplasmo-
sis  parasite while at work in the home of   S on July 18, 2008 and August 15, 2008. 
Claimant failed to present persuasive evidence that toxoplasmosis existed in the home 
of   S on the dates alleged. The persuasive evidence showed that one of three of Ms. 
S’s cats tested negative for toxoplasmosis, and, accordingly, could not have transmitted 
the parasite to Claimant. Claimant further failed to prove that either of the other two cats 
had toxoplasmosis. While it may be correct, as Claimant contends, that 30% of cats 
carry the toxoplamosis parasite, this fails to establish that it was more likely than not 
that the cats present in the S home on the two occasions when Claimant cleaned the 
home were infected with the toxoplamosis parasite. The same can be said of the evi-
dence from Mayra Salazar and Claimant that the home ‘smelled very badly of the dirti-
ness of cats’. There was also no persuasive evidence that any of Ms. S’s  cats was 
shedding the toxoplasmosis parasite in their feces or that the parasite was  contagious 
to humans during the two days that Claimant was present in the home of   S. Further, 
Claimant did not see any cat feces on either day, and she did not come into contact with 
nor did she ingest any cat feces on either day. Considering the evidence as a whole, to 
find and conclude in favor of Claimant’s allegation that she was exposed to cat feces 
containing the toxoplasmosis parasite while at work for Employer in the home of   S on 
July 18, 2008 and August 15, 2008 would require the ALJ to impermissibly engage in 
speculation and conjecture. The ALJ declines to do this.

23. The ALJ further concludes that a finding that Claimant has failed to prove 
that she sustained a compensable injury from exposure to cats in the S home is sup-
ported by the credible and persuasive opinions and testimony of Dr. Stein and Dr. Ra-
maswamy. 

ORDER

 It is therefore ordered that:

 Claimant’s claim for compensation and benefits, including Claimant’s claims for 
medical benefits and temporary total benefits, is  DENIED and DISMISSED, in their en-
tirety.

DATED: October 26, 2009      

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-734-420

ISSUE



 Whether Claimant has made a proper showing that she is  entitled to a change of 
physician pursuant to §8-43-404(5), C.R.S.

FINDINGS OF FACT

 1. Claimant worked for Employer as a janitor. On August 30, 2007 she in-
jured her neck and upper shoulder area while moving portable bleachers.

 2. Claimant received Temporary Total Disability (TTD) benefits for various 
periods of time between August 31, 2007 and August 14, 2008.

 3. Claimant obtained medical treatment from Authorized Treating Physician 
(ATP) Annu Ramaswamy, M.D. On September 29, 2008 Dr. Ramaswamy determined 
that Claimant had reached Maximum Medical Improvement (MMI). He concluded that 
Claimant had suffered an 8% cervical spine impairment as a result of her industrial inju-
ries.

4. Dr. Ramaswamy’s medical records reveal that Claimant received some 
medical maintenance treatment subsequent to reaching MMI. However, medical records 
reflect that by March 9, 2009 Claimant had completed all appropriate medical mainte-
nance treatment.

5. On February 5, 2009 Gareth E. Shemesh, M.D. conducted a Division In-
dependent Medical Examination (DIME) of Claimant. Dr. Shemesh agreed with Dr. Ra-
maswamy’s MMI determination and concluded that Claimant had suffered a 14% whole 
person impairment rating. The impairment rating was based upon diagnoses of a cervi-
cal strain and right occipital neuralgia.

6. Dr. Shemesh specifically determined that Claimant did not require addi-
tional medical maintenance treatment. He instead directed Claimant to continue with her 
active, independent home exercise program and over-the-counter anti-inflammatory 
medications. Dr. Shemesh explained that Claimant “has already undergone compre-
hensive treatment for her injuries, as well as a comprehensive diagnostic work-up. It is 
unlikely that additional treatment will provide the patient with any appreciable improve-
ment in her persistent symptoms.”

7. On May 1, 2009 Respondents filed a Final Admission of Liability (FAL) 
consistent with Dr. Shemesh’s  DIME determination. The FAL denied liability for medical 
maintenance benefits. Claimant objected to the FAL and requested a hearing.

8. Claimant testified at the hearing in this matter. She explained that she sus-
tained a stomach injury on April 12, 2007 and was directed to Dr. Ramaswamy for 
treatment. She remarked that he diagnosed her with nerve pain but did not improve her 
condition. Claimant explained that she had no trust and confidence in Dr. Ramaswamy 
because he did not believe her or seriously consider her complaints. She thus obtained 
additional medical treatment from Kaiser Permanente. Claimant noted that when Em-
ployer directed her to Dr. Ramaswamy in the present matter their relationship improved. 



However, he did not take the time to answer her questions. She also commented that 
Dr. Ramaswamy did not seem to have time to evaluate her and only examined her for 
approximately five minutes at medical appointments. Claimant thus requested a change 
of physician to David Reinhard, M.D.

 9. Before Claimant can establish that she is  entitled to a change of physician, 
she must first demonstrate that she requires medical maintenance benefits. However, 
Claimant has failed to present substantial evidence to support a determination that fu-
ture medical treatment will be reasonably necessary to relieve the effects of her indus-
trial injuries or prevent further deterioration of her condition. In a March 9, 2009 medical 
report ATP Dr. Ramaswamy noted that Claimant had completed all appropriate medical 
maintenance treatment. DIME physician Dr. Shemesh also determined that Claimant did 
not require additional medical maintenance treatment and instead directed Claimant to 
continue with her independent home exercise program and over-the-counter anti-
inflammatory medications.

 10. Claimant has also failed to make a proper showing that she is entitled to a 
change of physician. Claimant testified that Dr. Ramaswamy did not seem to have time 
to evaluate her and only examined her for approximately five minutes at medical ap-
pointments. However, a change of physician is not required simply because Claimant 
may have expressed dissatisfaction with Dr. Ramaswamy or would prefer to receive 
treatment from a doctor of her choosing. Because the record reveals that Claimant re-
ceived adequate medical treatment she is not entitled to a change of physician.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. §8-40-
102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-



tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

4. Section 8-43-404(5)(a), C.R.S. permits  the employer or insurer to select 
the treating physician in the first instance. Once the respondents have exercised their 
right to select the treating physician, the claimant may not change the physician without 
the insurer’s  permission or “upon the proper showing to the division.” §8-43-404(5)(a), 
C.R.S.; In Re Tovar, W.C. No. 4-597-412 (ICAP, July 24, 2008). Because §8-43-
404(5)(a), C.R.S. does not define “proper showing” the ALJ has discretionary authority 
to determine whether the circumstances warrant a change of physician. Jones v. T.T.C. 
Illinois, Inc., W.C. No. 4-503-150 (ICAP, May 5, 2006).

 5. The ALJ’s decision regarding a change of physician should consider the 
claimant’s need for reasonable and necessary medical treatment while protecting the 
respondent’s interest in being apprised of the course of treatment for which it may ulti-
mately be liable. Id. The ALJ may consider whether the claimant and physician were 
unable to communicate such that the physician’s treatment failed to prove effective in 
relieving the claimant from the effects of the industrial injury. See Merrill v. Mulberry Inn, 
Inc., W.C. No. 3-949-781 (ICAP, Nov. 16, 1995). However, a change of physician is not 
required merely because a claimant expresses dissatisfaction with the designated treat-
ing physician or would simply prefer to receive treatment from a doctor of her choosing. 
In Re Hoefner, W.C. No. 4-541-518 (ICAP, June 2, 2003). Finally, where an employee 
has been receiving adequate medical treatment, courts  need not permit a change of 
physician. See Greenwalt-Beltmain v. Dep’t of Regulatory Agencies, W.C. No. 3-896-
932 (ICAP, Dec. 5, 1995); Zimmerman v. United Parcel Service, W.C. No. 4-018-264 
(ICAP, Aug. 23, 1995).

 6. To prove entitlement to medical maintenance benefits, a claimant must 
present substantial evidence to support a determination that future medical treatment 
will be reasonably necessary to relieve the effects of the industrial injury or prevent fur-
ther deterioration of her condition. Grover v. Industrial Comm’n., 759 P.2d 705, 710-13 
(Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 (Colo. 
App. 1995). Once a claimant establishes the probable need for future medical treatment 
she “is entitled to a general award of future medical benefits, subject to the employer's 
right to contest compensability, reasonableness, or necessity.” Hanna v. Print Expedit-
ers, Inc., 77 P.3d 863, 866 (Colo. App. 2003); see Karathanasis v. Chilis Grill & Bar, 
W.C. No. 4-461-989 (ICAP, Aug. 8, 2003). Whether a claimant has presented substan-
tial evidence justifying an award of Grover medical benefits is  one of fact for determina-
tion by the Judge. Holly Nursing Care Center v. Industrial Claim Appeals Office, 919 
P.2d 701, 704 (Colo. App. 1999).

 7. As found, before Claimant can establish that she is entitled to a change of 
physician, she must first demonstrate that she requires medical maintenance benefits. 
However, Claimant has  failed to present substantial evidence to support a determination 
that future medical treatment will be reasonably necessary to relieve the effects of her 



industrial injuries or prevent further deterioration of her condition. In a March 9, 2009 
medical report ATP Dr. Ramaswamy noted that Claimant had completed all appropriate 
medical maintenance treatment. DIME physician Dr. Shemesh also determined that 
Claimant did not require additional medical maintenance treatment and instead directed 
Claimant to continue with her independent home exercise program and over-the-
counter anti-inflammatory medications.

 8. As found, Claimant has also failed to make a proper showing that she is  
entitled to a change of physician. Claimant testified that Dr. Ramaswamy did not seem 
to have time to evaluate her and only examined her for approximately five minutes at 
medical appointments. However, a change of physician is not required simply because 
Claimant may have expressed dissatisfaction with Dr. Ramaswamy or would prefer to 
receive treatment from a doctor of her choosing. Because the record reveals that 
Claimant received adequate medical treatment she is  not entitled to a change of physi-
cian.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant’s request for a change of physician to Dr. Reinhard is denied.

2. Any issues not resolved by this  Order are reserved for future determina-
tion.

DATED: October 23, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-789-168

ISSUES

•  Whether Claimant sustained a compensable occupational disease;
•  Whether Claimant is entitled to medical benefits to treat the occupational dis-
ease;
•  Whether Claimant’s treatment providers at Kaiser Permanente, and referrals by 
them, are authorized; and 
•  The parties stipulated that Claimant’s average weekly wage is $1,149.68. 

FINDINGS OF FACT

1. Claimant has worked as both a 911 and police dispatcher for the Respondent for 
approximately 18 years. 



2. Claimant’s job duties include operating and monitoring communications equip-
ment in response to police emergencies; controlling the movement of police patrol units; 
providing response to public safety emergencies; communicating and coordinating ac-
tivity between other agencies and police officers; obtaining data and maintaining re-
cords. 
3. To perform these job duties, Claimant used a headset, a mouse and keyboard, a 
telephone, several monitors, an adjustable chair and a workstation with a hydraulic sit 
and stand feature. Claimant used the headset to respond to police radios and used the 
telephone occasionally to place telephone calls. Claimant and other dispatchers often 
cradled the telephone between their ear and their shoulder if they needed to simultane-
ously use the keyboard. Such telephone calls were short in duration although the total 
minutes spent on such calls may equal one hour per shift.
4. Claimant went to the emergency room on June 11, 2008, with complaints of 
headaches and nausea. Claimant also began leave under the Family Medical Leave Act 
(FMLA) on the same day. 
5. Claimant followed up with her personal physician at Kaiser Permanente on June 
13, 2008, and again on June 16, 2008, with complaints of throbbing and dull pain bilat-
erally in the occipital area and right frontal area. Claimant also reported dizziness, aura, 
light sensitivity and nausea. His assessment was mixed tension and migraine head-
aches and he continued Claimant’s prescription medications for migraines and tension 
headaches. 
6. Claimant had a telephone appointment on June 19, 2008, with Dr. Burchinal at 
Kaiser. She reported to him that she had been having headaches for several weeks 
prior to reporting to the ER on June 11. She also reported neck tension and tightness 
which she attributed to a lengthy car ride. Dr. Burchinal recommended that Claimant 
consider massage therapy, chiropractic care or acupuncture to help with the headaches. 
He noted that the headaches sounded more muscular in origin and prescribed Flexeril 
for muscle tightness. 
7. Claimant returned to Kaiser on July 2, 2008, and reported to Dr. Burchinal that 
her headaches had improved until she had massage therapy six days earlier. Claimant 
reported that following the massage, her headaches returned, she could not abduct her 
right arm due to pain and that she gets lightheaded when she moves too fast and gets 
pains along the lateral neck up to her ears. Claimant also reported that as soon as she 
woke up in the morning, her pain would start and that she was not going to work due to 
her inability to concentrate when her headaches were bad. Dr. Burchinal’s examination 
revealed that Claimant tenderness to palpation at the trapezius, rhomboids, sternomas-
toids, and levator scapulae. Claimant’s range of motion in the neck was full, but painful 
at all planes and shoulder shrug was painful. Dr. Burchinal assessed headaches due to 
muscle tightness and right arm “radicular s/s” but with no neurological deficits. The plan 
was to get an ESR to determine whether the Claimant had myositis in the shoulder 
muscles, a referral for physical therapy and continued on medications. By this time, 
Claimant had not worked for 21 days. 
8. Claimant returned to work for four days from July 20 through July 23, 2008. 
9. Sometime in July 2008, Claimant saw a chiropractor, Dr. Gappa, at her physi-
cian’s suggestion. Dr. Gappa’s treatment notes and records were not offered into evi-
dence. Claimant testified that Dr. Gappa told her that her pain complaints might be 



work-related. Claimant reported to a supervisor over the telephone that Dr. Gappa 
thought her pain complaints might be work related. The supervisor questioned Claim-
ant’s reasoning for believing her pain complaints were work-related, but did not refer 
Claimant to a physician at that time. 
10. Dr. Gappa completed a FMLA form on August 4, 2008, which stated that Claim-
ant had a two week disability due to chronic neck pain that will require treatment and 
that Claimant needed to rest to heal. He indicated that Claimant could not work from 
July 28 to August 15, 2008. Dr. Gappa did not comment on the work-relatedness of 
Claimant’s symptoms. 
11. On August 11, 2008, Claimant returned to Kaiser and saw Dr. Terrence Boland. 
Claimant reported to Dr. Boland that she had sharp and burning pain in the occipital and 
posterior cervical area which began radiating down her arms into her first 3 digits with 
some numbness. Claimant also reported that her headaches usually start in the late af-
ternoon and build in intensity, that she has mild photophobia, phonophobia and nausea 
with the headaches, that weather changes trigger her headaches and she occasionally 
has aura. Claimant reported excessive caffeine consumption. Dr. Boland assessed, 
mixed pattern headaches, question C5 radiculopathy, and caffeine withdrawal head-
aches. Dr. Boland suggested that Claimant taper off caffeine, continue alternative thera-
pies including massage and chiropractic manipulation, medications and referred Claim-
ant for a cervical spine MRI. 
12. On August 22, 2008, Dr. Boland discussed Claimant’s MRI results with the 
Claimant. The MRI revealed some narrowing of the foramina at the spine level C4-5. 
During that conversation, Claimant reported that she was still having pain, not getting 
any better and not working because of the pain. Claimant had not worked since July 23. 
13. On September 4, 2008, Claimant returned to Dr. Boland and reported that she 
continued to have daily neck and arm pain with intermittent headaches. Dr. Boland dis-
cussed the treatment she received and was concerned about her use of narcotic and 
sedative medications that did not seem to help her problems. Claimant had been off 
from work from July 24 through August 30, a period of thirty seven days, and returned to 
work for four days on August 31, 2008. 
14. On September 26, 2008, she saw Dr. Pearson for treatment of a headache that 
had lasted two days. She had worked eight of the eleven days before this appointment. 
As with previous medical encounters, Kaiser made various treatment and lifestyle rec-
ommendations to improve the headache and neck problems. 
15. Dr. Boland called Claimant on October 3, 2008. She reported that the headache 
that Dr. Pearson treated on September 26, 2008, resolved two days later. She still con-
tinued to report neck pain which radiates into her shoulders and described a new prob-
lem that consisted of sharp and shooting pain in her legs with a burning discomfort in 
her feet. Dr. Boland encouraged her to return to work and stated that there was no 
medical reason why she could not work. He also assessed Claimant with major depres-
sion and noted that the depression is probably influencing her chronic pain syndrome. 
She had been off work for nine days at this time. 
16. On October 6, 2008, Claimant saw Dr. Wilson for a cervical epidural steroid injec-
tion. Claimant reported to the nurse that shat had pain in her posterior neck, bilateral 
shoulders, in underarm areas, and down both her arms. She reported that the pain was 
worse that day on the left side, but it had been worse on the right side the week before. 



It was worse with lying down, sitting, or turning her head and was worse in the evening 
after holding her head up all day. Dr. Wilson gave her an injection at C4-5 and noted 
that the MRI showed C4-5 foraminal narrowing which he felt was not concordant with 
Claimant’s symptoms. At the time of the October 6, 2008, visit, Claimant had been off 
from work for eleven consecutive days. 
17. Claimant again saw Dr. Boland on October 20, 2008, and complained of burning 
pain that involved her arms and extended from her neck through her spine and down 
into her legs and feet, and daily headaches. He diagnosed chronic pain syndrome of 
undetermined etiology, major depression, chronic family stress, and mixed pattern 
headaches. He took her off all narcotic medications, recommended counseling for her 
depression, daily exercise, and other measures. At the time of this appointment, Claim-
ant had been off from work for twenty-five consecutive days. 
18. Claimant saw Dr. Deborah Fisher on October 27, 2008, for a neurological evalua-
tion. She continued to complain of headaches that recurred when she was upright as 
well as upper extremity pain that fluctuated between the left and right arms. Dr. Fisher 
performed a thorough examination and diagnosed cervicalgia, chronic daily headache 
with mixed tension and vascular features, obesity, and chronic pain syndrome. Dr. 
Fisher did not state that any of these problems were work-related. Dr. Fisher prescribed 
two new medications, Baclofen for neck spasms, and Topomax for the treatment of mi-
graine headaches. 
19. None of Claimant’s Kaiser providers opined or suggested that Claimant’s pain 
complaints were work-related. 
20. Claimant ultimately filed a workers’ claim for compensation on March 30, 2009, 
and a completed an injury report on April 3, 2009. In the injury report, Claimant de-
scribed her injury as follows, “In June 2008, I started getting headaches and ended up 
in the emergency room . . . “ 
21. Respondent referred Claimant to Denver Health for treatment. In her reports to 
the physicians at Denver Health, Claimant attributed her pain symptoms to work-related 
ergonomics. Both Drs. Blair and Kuehn released Claimant to work with no restrictions. 
Neither physician directly opined as to the cause of Claimant’s symptoms other than 
comments regarding Claimant’s subjective determination that her symptoms were work-
related. 
22. On June 8, 2009, Claimant saw Dr. R.J. Swarsen for an independent medical ex-
amination. She reported to him that there is no specific date of acute injury, but that it 
started a year earlier with right upper arm pain. She also reported that in May and June 
2008, she started getting headaches. Dr. Swarsen reviewed Claimant’s medical records 
beginning August 2008, but did not review all of the medical records that were offered 
into evidence. Dr. Swarsen felt that Claimant’s headaches were migraine-like rather 
than true migraine headaches and that Claimant’s symptoms were related to her work 
and long term use of computers, phones and mouse and due to stretching and reach-
ing. Dr. Swarsen’s opinions assume that Claimant repetitively reaches with her arms, 
but no persuasive evidence confirms such assumption. Dr. Swarsen’s opinion also as-
sumes that Claimant’s symptoms subside when she is not working; however the medi-
cal records directly contradict that assumption. 
23. Claimant saw Dr. Brian Lambden on July 1, 2009, for an independent medical 
examination. Dr. Lambden also reviewed medical records beginning in June 2006 



through June 8, 2009, and ergonomic evaluations completed by Scott Washam and 
Margot Burns. Dr. Lambden opined that Claimant suffered from migraine headaches 
and which are not related to Claimant’s job duties. Dr. Lambden’s opinions concerning 
the migraine headaches are supported by the description of her symptoms, which in-
cluded aura, photophobia and nausea. Dr. Lambden also opined that Claimant’s neck 
pain is multifactoral secondary to underlying degenerative disk disease and perhaps re-
lated to the headaches plus myofascial pain. Dr. Lambden explained that Claimant’s 
neck pain is ubiquitous and difficult to relate to any particular activity. Dr. Lambden, 
however, noted that if Claimant was required to cradle a telephone between her ear and 
neck for up to an hour per day, it could increase her neck symptoms. 
24. Claimant suggested that she cradled the phone between her ear and neck sev-
eral times each day totaling an hour or more each shift. Assuming Claimant’s descrip-
tion of this work activity is accurate, Claimant’s first complaints of neck pain to her Kai-
ser physician occurred after she began a leave of absence under FMLA. Thus, the on-
set of neck pain after being off work and the continued neck pain while remaining off 
work do not support Claimant’s contention that cradling the phone brought about neck 
pain. 
25. Based on the foregoing, Claimant has not established that she developed an oc-
cupational disease to her neck, arms, shoulders, or via headaches. 

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer. Section 8-43-201, C.R.S. A Workers' Compensation case is decided on its mer-
its. Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005). 

4. "Occupational disease" is defined by §8-40-201(14), C.R.S., as:



 [A] disease which results directly from the employment or the 
conditions under which work was  performed, which can be seen 
to have followed as a natural incident of the work and as a result 
of the exposure occasioned by the nature of the employment, 
and which can be fairly traced to the employment as a proxi-
mate cause and which does  not come from a hazard to which 
the worker would have been equally exposed outside of the 
employment.

5. This section imposes additional proof requirements beyond that required for an 
accidental injury by adding the "peculiar risk" test; that test requires that the hazards as-
sociated with the vocation must be more prevalent in the work place than in everyday 
life or in other occupations. Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993). The exis-
tence of a preexisting condition does not defeat a claim for an occupational disease. Id. 
A claimant is entitled to recovery only if the hazards of employment cause, intensify, or, 
to a reasonable degree, aggravate the disability for which compensation is sought. Id. 
Where there is no evidence that occupational exposure to a hazard is a necessary pre-
condition to development of the disease, the claimant suffers from an occupational dis-
ease only to the extent that the occupational exposure contributed to the disability. Id. 
Once claimant makes such a showing, the burden shifts to respondents to establish 
both the existence of a non-industrial cause and the extent of its contribution to the oc-
cupational disease. Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).

6. As a matter of law, medical evidence is not required to establish causation, al-
though it is a factor that may be considered in addressing that determination. See Savio 
House v. Dennis, 665 P.2d 141 (Colo. App. 1983). Further, even uncontroverted medical 
opinions are not binding on the ALJ. See Rockwell International v. Turnbull, 802 P.2d 
1182 (Colo. App. 1983). 

7. A preexisting condition does not disqualify a claimant from receiving workers' 
compensation benefits. Rather, where the industrial injury aggravates, accelerates, or 
combines with a preexisting disease or infirmity to produce the need for treatment, the 
treatment is a compensable consequence of the industrial injury. H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App.1990).

8. While the Judge has no reason to doubt that Claimant suffers from headaches 
and other pain symptoms in her neck and shoulders, Claimant has not established that 
these symptoms or conditions were proximately caused or aggravated by the duties of 
her employment. Claimant testified that her symptoms abated while she was off work 
yet the medical records reflect that Claimant remained symptomatic while she was on 
extended unpaid leaves of absence. In addition, the Claimant asserts that she initially 
suffered from neck pain which graduated into headaches, but the medical records re-
veal the opposite. Claimant also contends that her job duties require repetitive cradling 
of the telephone with her neck, which both Drs. Lambden and Swarsen agree could 



cause or increase neck pain. However, Claimant’s neck complaints continued while she 
was not working and her first report of onset occurred after she started FMLA leave. 
In addition, the opinions and reports of Dr. Lambden are more persuasive than those of 
Dr. Swarsen. Dr. Swarsen’s report indicates that first medical records he reviewed be-
gan on August 11, 2008, despite Claimant’s documented history of complaints  to Kaiser 
physicians prior to August 11. Dr. Swarsen also relied on Claimant’s  statement that her 
symptoms improved while she was not working although the records directly contradict 
Claimant’s assertion. Dr. Swarsen’s opinion also assumes that Claimant engages in 
highly repetitive work, which the facts do not support. Dr. Lambden persuasively ex-
plained that Claimant suffers from migraine headaches with some myofascial neck pain, 
neither of which are attributable to her work activities. 
Based on the lack of evidence of causation, Claimant has not established that it is more 
probably true than not that her work duties  caused her to develop headaches, neck pain 
or arm pain or that such pain complaints were a natural incident of her work duties. 
Claimant’s pain complaints  cannot be fairly traced to her employment because her job 
duties did not require repetitive activities that would lead to headaches, neck pain or 
arm pain. Based on the persuasive opinions of Dr. Lambden, Claimant has not devel-
oped an occupational disease nor have her job duties aggravated any pre-existing con-
dition. Accordingly, Claimant’s workers’ compensation claim is denied and dismissed. 

ORDER

 It is therefore ordered that:

1. Claimant’s claim for compensation is hereby DENIED and DISMISSED.
2. Because the claim is denied, the Judge need not address the remaining issues 
endorsed for hearing.

DATED: October 23, 2009

Laura A. Broniak
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-641

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that she injured her left foot during the course and scope of her employment with Em-
ployer on September 23, 2007 or August 4, 2008.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to authorized medical treatment that is reasonable and necessary to 
cure and relieve the effects of an industrial injury.

STIPULATIONS



 The parties agreed to the following:

 1. Claimant earned an Average Weekly Wage (AWW) of $767.08.

 2. If Claimant suffered a compensable injury, she is entitled to receive Tem-
porary Total Disability (TTD) benefits  for the period September 9, 2008 through Novem-
ber 7, 2008.

FINDINGS OF FACT

 1. Claimant worked for Employer as a corrections officer in Sterling, Colo-
rado assigned to the kitchen. On September 23, 2007 a food cart ran over the back of 
Claimant’s left foot. Claimant visited the Emergency Room at Sterling Regional Medical 
Center and an initial assessment revealed a mild edema on the back of the left cal-
caneous or heel. Claimant was diagnosed with a left heel contusion. 

2. X-rays of Claimant’s  left heel were essentially negative. However, on the 
medial aspect of the navicular bone in Claimant’s left foot there appeared to be a heal-
ing osteophyte or callus  formation. The radiologist characterized the formation as suba-
cute or chronic. The radiologist questioned whether there was  any correlation between 
Claimant’s heel injury and the navicular bone findings. The emergency room physician 
also commented on Claimant’s old callus formation.

 3. Employer directed Claimant to designated medical provider Robert J. Fil-
lion, D.O. On September 25, 2007 Claimant visited Dr. Fillion for an examination. She 
reported pain “confined to the inferior-posterior left calcaneous.” Dr. Fillion remarked 
that the emergency room x-rays revealed a previous left navicular fracture and a density 
on the posterior calcaneous.

 4. On October 18, 2007 Claimant again visited Dr. Fillion for an evaluation. 
Claimant reported that she had been performing activities without any symptoms and 
did not require medication. Dr. Fillion noted that Claimant did not have any “tenderness 
to palpation at the left ankle mortise, heel, and/or Achilles.” He remarked that Claimant 
had suffered left Achilles tendinitis  that had resolved with “absence of any sequelae.” Dr. 
Fillion thus determined that Claimant had reached Maximum Medical Improvement 
(MMI) with no impairment.

 5. Following her release from Dr. Fillion, Claimant resumed her normal 
kitchen duties  until she was transferred to the Recreation Department in June 2008. Her 
duties involved working in the gym, supervising inmates and delivering equipment. 
Shortly after her transfer Claimant began to experience recurrent left foot symptoms. 
Claimant’s soreness increased until the second or third week of July when she could no 
longer tolerate weight on her left foot.

 6. On August 4, 2008 Claimant reported her left foot symptoms to her super-
visor. She attributed her foot condition to the September 23, 2007 incident when the 
food cart struck her left heel.



7. On August 4, 2008 Claimant visited the Family Care Clinic for an evalua-
tion. She was examined by Halim S. Abou Faycal, M.D. Claimant reported that she had 
not had “any problems at all” since the September 23, 2007 cart incident. Dr. Abou Fay-
cal noted that Claimant had “[q]uestionable early left plantar fasciitis  versus Achilles 
tendinitis.” After diagnostic studies, Dr. Abou Faycal diagnosed Claimant with a left foot 
medial navicular fracture. He directed Claimant to orthopedic specialist Darrel T. Fenton, 
D.O. for an evaluation.

8. On August 8, 2008 Claimant underwent CT scans of both feet and ankles. 
The radiologist explained:

Along the medial aspect of the right navicular [right foot], there is a par-
tially fused ossicle, normal variant. Along the medial aspect of the left tar-
sal navicular [left foot] is a well corticated ossification, which likely repre-
sents an accessory navicular bone or less likely, an old unhealed fracture.

 9. Dr. Fenton reviewed Claimant’s CT scans. He determined that Claimant 
suffered from a disrupted accessory navicular instead of a true fracture. Dr. Fenton rec-
ommended an excision of the accessory navicular and advancement of the posterior 
tibialis with repair. On September 11, 2008 Dr. Fenton performed the procedure.

 10. In a September 2, 2009 letter Dr. Fenton explained that Claimant’s left foot 
condition and need for surgery was caused by the September 23, 2007 food cart inci-
dent. He remarked that, because Claimant had no left foot problems prior to the cart in-
cident, her injury was  “related to the traumatic episode of the cart running over her foot 
exacerbated with her persistent continued jobs with pushing, trying to keep carts on the 
concrete [and] doing her job.” Dr. Fenton commented that the September 23, 2007 inci-
dent aggravated Claimant’s condition, increased her medications and caused her to 
need left foot surgery.

 11. Clamant underwent an independent medical examination with podiatrist 
Paul A. Stone, M.D. Dr. Stone prepared reports and testified at the hearing in this mat-
ter. He reviewed Claimant’s  emergency room records and diagnostic studies. Dr. Stone 
concluded that Claimant’s left foot condition and need for surgery was not caused by 
the September 23, 2007 cart incident. He instead explained that Claimant’s left acces-
sory navicular bone constituted a congenital defect that never fused. Dr. Stone com-
mented that Claimant suffers from the same condition in her right foot but the accessory 
navicular bone is fused. He remarked that, although the emergency room records re-
vealed a mild edema in Claimant’s posterior left heel, there was no indication of “any 
pain or complaint in the area of the navicular midfoot or forefoot.” Dr. Stone finally stated 
that Claimant only injured her left heel on September 23, 2007 and did not experience 
pain in the area where Dr. Fenton performed surgery.

 12. Claimant has failed to demonstrate that it is more probably true than not 
that she suffered a compensable left foot injury during the course and scope of her em-
ployment with Employer on September 23, 2007 or August 4, 2008. Her employment 
activities on September 23, 2007 and August 4, 2008 did not aggravate, accelerate, or 



combine with her pre-existing left foot problems to produce a need for left foot surgery. 
On September 23, 2007 Claimant suffered a left heel contusion while performing her job 
duties for Employer. The medical records reflect that Claimant suffered a mild edema in 
her posterior left heel, but there was no evidence of any pain in Claimant’s navicular 
midfoot or forefoot. Initial x-rays  revealed abnormal navicular bone findings in Claim-
ant’s left foot that existed prior to September 23, 2007. Dr. Stone explained that Claim-
ant subsequently underwent left foot surgery to remove her left accessory navicular 
bone. He persuasively noted that the bone constituted a congenital defect that had 
never fused. Dr. Stone thus credibly concluded that Claimant’s left foot condition and 
need for surgery was not caused by the September 23, 2007 cart incident. In contrast, 
Dr. Fenton commented that the September 23, 2007 incident aggravated Claimant’s 
condition, subsequent job duties exacerbated her symptoms and she ultimately required 
left foot surgery. However, Dr. Fenton’s explanation is inconsistent with the medical re-
cords that documented a work injury limited to Claimant’s left heel and the x-rays that 
revealed a pre-existing left accessory navicular bone.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. §8-40-
102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings  concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment. §8-41-301(1)(c) C.R.S.; In re 



Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded. Faulkner v. Industrial Claim Appeals Office, 
12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 
App. 1998). The question of causation is generally one of fact for determination by the 
Judge. Faulkner, 12 P.3d at 846.

 5. A pre-existing condition or susceptibility to injury does  not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment. Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004). However, when a claimant experiences 
symptoms while at work, it is  for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition. In re Cotts, W.C. No. 4-606-
563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that she suffered a compensable left foot injury during the course and scope 
of her employment with Employer on September 23, 2007 or August 4, 2008. Her em-
ployment activities on September 23, 2007 and August 4, 2008 did not aggravate, ac-
celerate, or combine with her pre-existing left foot problems to produce a need for left 
foot surgery. On September 23, 2007 Claimant suffered a left heel contusion while per-
forming her job duties for Employer. The medical records reflect that Claimant suffered a 
mild edema in her posterior left heel, but there was no evidence of any pain in Claim-
ant’s navicular midfoot or forefoot. Initial x-rays revealed abnormal navicular bone find-
ings in Claimant’s left foot that existed prior to September 23, 2007. Dr. Stone explained 
that Claimant subsequently underwent left foot surgery to remove her left accessory 
navicular bone. He persuasively noted that the bone constituted a congenital defect that 
had never fused. Dr. Stone thus credibly concluded that Claimant’s left foot condition 
and need for surgery was not caused by the September 23, 2007 cart incident. In con-
trast, Dr. Fenton commented that the September 23, 2007 incident aggravated Claim-
ant’s condition, subsequent job duties exacerbated her symptoms and she ultimately 
required left foot surgery. However, Dr. Fenton’s explanation is inconsistent with the 
medical records that documented a work injury limited to Claimant’s left heel and the x-
rays that revealed a pre-existing left accessory navicular bone.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for Workers’ Compensation benefits is denied and dismissed.

DATED: October 26, 2009.

Peter J. Cannici



Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-725-318

ISSUES

At the commencement of hearing the parties stipulated that the Claimant is  enti-
tled to maintenance care. The sole issue for hearing was permanent partial disability. 

FINDINGS OF FACT

1. The claim is currently under a General Admission of Liability dated June 27, 
2007. The primary authorized treating physician placed the Claimant at maximum medi-
cal improvement and provided an impairment rating. Respondents requested a Division 
Independent Medical Examination (DIME), which was performed on January 28, 2009 
by Dr. Will Griffis. 

2. Dr. Griffis opined that the Claimant sustained a 14% impairment of the whole 
person for her cervical injury, a 23% impairment of the right upper extremity for the right 
carpal tunnel syndrome, and a 3% psychological impairment for depression.

3. The Claimant sought initial treatment on May 1, 2007 at CCOM. Her initial com-
plaints were pain in her right elbow and right forearm with periods of numbness in her 
forearm, elbow, wrist, and hand. Respondents admitted the claim. 

4. The claim was the subject of a prior hearing on May 9, 2008 wherein respon-
dents challenged causation for the left-sided carpal tunnel syndrome. In the Findings of 
Fact issued by ALJ Stuber, he noted that the insurer admitted for the right carpal tunnel 
syndrome and for the cervical myofascial condition. 

5. The Claimant went on to receive treatment at CCOM and was referred by CCOM 
to Dr. Donald Luebke, a plastic and reconstructive surgeon. The Claimant underwent 
the right carpal tunnel release and injection of the right lateral epicondyle by Dr. Luebke 
on or about July 19, 2007. Thereafter the Claimant continued to complain of right hand 
tenderness and right elbow pain over the lateral epicondyle. 

6. The cervical condition was specifically documented and diagnosed by Dr. Bart 
Goldman in his evaluation of November 30, 2007, along with the right carpal tunnel 
syndrome. Dr. Goldman recommended treatment for both conditions. The Claimant was 
subsequently referred to Dr. David Richman who became the authorized treating physi-
cian. Dr. David Richman treated the Claimant primarily for her cervical condition and for 
depression until Dr. Richman brought the Claimant to maximum medical improvement 
on August 27, 2008. At that time he opined that the Claimant sustained a 16% impair-



ment due to her cervical condition and a 3% for depression secondary to the industrial 
injury and resulting pain syndrome. The cervical impairment was subsequently 
amended by Dr. Richman to be a 12% impairment rating as set forth in his report of No-
vember 21, 2008. 

7. Dr. Richman did not feel that the right upper extremity was causally related to her 
work environment. However, in his two depositions; one taken May 7, 2008 in prepara-
tion for the first hearing on compensability of the left-sided carpal tunnel syndrome, and 
on July 1, 2009 in contemplation of the current hearing, Dr. Richman acknowledged that 
he was less certain on the issue of causation for the right upper extremity because the 
Claimant was right-handed and utilized a mouse in her computer entry activities at work. 

8. Dr. Richman, when specifically asked if he thought the DIME Examiner’s as-
sessment of causation for the right upper extremity was “clearly wrong,” Dr. Richman 
acknowledged that he could not state that. Further, when asked whether the impairment 
rating provided for the cervical spine by the DIME Examiner was clearly wrong, Dr. 
Richman conceded that it was simply two different approaches; one not necessarily be-
ing wrong over the other. The two cervical ratings provided by Drs. Griffis and Richman 
are very close in their estimate of permanent impairment. They are identical in their as-
sessment of the depression. The only significant difference is whether or not the right 
upper extremity should also be included. Dr. Richman did not feel it should be included 
and therefore did not perform the analysis or provide the rating. Dr. Griffis did feel it 
should be included and provided the rating. 

9. Dr. Franklin Shih saw the Claimant at the request of Respondents for purposes of 
an independent medical examination. Dr. Shih provided his report and was the subject 
of the evidentiary deposition, which was held on August 4, 2009. It is Dr. Shih’s as-
sessment that he could find no impairment for any condition that he would rate in this 
claim. The basis for his opinion is not clear. Dr. Shih’s testimony and report are less per-
suasive than the testimony and/or medical records provided by Drs. Richman and Grif-
fis. Dr. Shih’s opinions are also in direct contradiction to the other treating physicians 
including Drs. Finn, Olson, Luebke, and Goldman. The Claimant underwent two EMG’s 
which documented bilateral carpal tunnel syndrome. The EMG’s were not noted by Dr. 
Shih in his narrative report. 

10. Respondents have failed to demonstrate that Dr. Griffis is clearly wrong in any of 
his assessments as to permanent impairment. It is found that the DIME examiner’s re-
port, when considering the weight of the other medical records and the testimony of Dr. 
David Richman, is more persuasive than the testimony and narrative report from Dr. 
Franklin Shih. Where Dr. Richman and Dr. Griffis differ, it is found that the Respondents 
have failed to meet their burden of proof that the DIME examiner’s opinions have been 
overcome by clear and convincing evidence. 



CONCLUSIONS OF LAW

Based upon the Findings of Fact, the ALJ makes the following Conclusions of 
Law:

1. The DIME examiner’s finding on permanent medical impairment can only be 
overcome by clear and convincing evidence. Section 8-42-107(8)(c). Where a party 
seeks to overcome the DIME examiner’s opinion on either maximum medical improve-
ment or medical impairment, the finding of the DIME examiner on these issues “shall be 
overcome only by clear and convincing evidence.” Clear and convincing evidence 
means evidence which is stronger than a mere preponderance; it is evidence that is 
highly probable and free from serious or substantial doubt. Metro Moving & Storage Co. 
v. Gussert, 914 P.2d 411 (Colo. App. 1995). 

2. The Court of Appeals stated in Qwal-Med, Inc. v. ICAO, 961 P.2d 590 (Colo. App. 
1998), “the enhanced burden of proof reflects the underlying assumption that a physi-
cian selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.” Qwal-Med, Inc., supra, at 592. 

3. The DIME physician’s opinions concerning maximum medical improvement and 
permanent medical impairment are given presumptive effect. These determinations in-
herently require the DIME examiner to assess, as a matter of diagnosis, whether the 
various components of the Claimant’s medical condition are causally related to the in-
dustrial injury. A DIME physician’s determinations therefore concern causation and are 
binding unless overcome by clear and convincing evidence. Leprino Foods v. Industrial 
Claim Appeals Office, 134 P.3d 475 (Colo. App. 2005); Cordova v. Industrial Claim Ap-
peals Office, 55 P.3d 186 (Colo. App. 2002). 

4. Respondents have failed to meet their burden of proving that the impairment rat-
ing provided by Dr. Will Griffis, in his DIME, is clearly wrong. Respondents’ request to 
have the DIME overturned is denied and dismissed.

ORDER

It is therefore ordered that:

1. The Respondent-Insurer shall pay Claimant for permanent partial disability bene-
fits based upon the impairment rating provided by the Division Independent Medical Ex-
aminer which is a 23% impairment of the right upper extremity, a 3% psychiatric impair-
ment, and a 14% impairment of the whole person for her cervical injury.

2. The Respondent-Insurer shall pay interest to Claimant at the statutory interest 
rate of eight percent (8%) on all amounts of compensation not paid when due.



3. The Respondent-Insurer shall pay for reasonable and necessary medical main-
tenance care after maximum medical improvement. 

4. All matters not determined herein are reserved for future determination.

DATE: October 27, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-754-810

ISSUES

The issues for adjudication were:

1. Whether Respondents overcame the Division Independent Medical Examiner’s 
(DIME) opinion with regard to maximum medical improvement (MMI) by clear and con-
vincing evidence.

2. Whether the surgery performed by Dr. Brown was reasonable, necessary, and 
related to Claimant’s March 4, 2008 injury.

3. Whether Respondents overcame the DIME with regard to permanent partial im-
pairment (PPD) by clear and convincing evidence.

4. Whether Claimant is entitled to temporary total disability (TTD) benefits from No-
vember 24, 2008 ongoing.

5. Whether Claimant is entitled to an increase in his average weekly wage (AWW).
FINDINGS OF FACT

1. Claimant had a pre-existing low back condition dating back to 1998. At that time, 
he was diagnosed with a disk herniation at the L4-5 level, and received conservative 
treatment. His condition improved, but over the years he continued to experience occa-
sional flare-ups including back pain with radiation into his left leg. He did not receive any 
medical treatment for any of these flare-ups until 2007 when he experienced a signifi-
cant exacerbation of his condition. He again received conservative treatment and he 
also missed some time from work. His symptoms almost completely resolved after an 
epidural steroid injection on April 20, 2007. Claimant then returned to his regular work 
and recreational activities, although he did continue to miss work due to an unrelated 
medical condition.



2. On March 4, 2008, Claimant was eating his lunch in the company cafeteria. He 
slipped on some water and ice on the floor. He began to fall but was able to catch him-
self, jerking and twisting his back in the process. He experienced an immediate onset of 
pain in his low back and left leg. Respondents admitted liability for this industrial acci-
dent.

3. Claimant received conservative treatment including physical therapy, medications 
and epidural steroid injections. He had an MRI which showed moderate to advanced 
degenerative changes of the L4-5 disc space with loss of disc space height, posterior 
osteophyte formation, hypertrophic arthropathy of the facet joints and bilateral neural 
foraminal narrowing. He underwent an initial surgical evaluation with Dr. Brown who 
recommended continued conservative care and monitoring, as well as a follow-up ap-
pointment. None of the treatment was effective in resolving symptoms.

4. Dr. Dickson placed claimant at MMI on November 24, 2008 with a 3% impairment 
rating of the whole person after apportionment. Respondents filed a final admission of 
liability dated December 5, 2008 terminating temporary disability benefits as of the MMI 
date. Claimant requested a DIME.

5. In the meantime, Claimant attended his previously scheduled follow-up appoint-
ment with Dr. Brown who recommended fusion surgery. Dr. Brown’s office submitted a 
preauthorization request to the Workers’ Compensation carrier, which was denied. He 
underwent the surgery under his private health insurance on March 5, 2009. He under-
went the DIME with Dr. Griffis approximately a month later. Dr. Griffis found that the sur-
gery was reasonable, necessary, and related to the industrial injury and as a result 
stated that Claimant was not at MMI. He did not provide an impairment rating as Claim-
ant was still recovering from the surgery.

6. Respondents failed to prove that it is highly probable Dr. Griffis’ opinion regarding 
MMI is incorrect. The ALJ concludes that totality of the medical evidence, as well as 
Claimant’s testimony, establishes that Dr. Griffis’ conclusions and opinion concerning 
Claimant’s not being at MMI has not been overcome by clear and convincing evidence.

7. The ALJ concludes that the fusion surgery performed by Dr. Brown was reason-
able, necessary, and related to the industrial injury. The credible medical evidence of 
record establishes that Claimant’s back surgery performed by Dr. Brown on March 5, 
2009 was reasonable, necessary, and related to Claimant’s industrial injury of March 04, 
2008. To the extent that Respondents’ experts testified to the contrary, their testimony 
was not persuasive. Claimant is entitled to medical benefits for the surgery, as well as 
any out-of-pocket expenses he has incurred. 

8. Claimant continues to be disabled and miss work due to the Claimant’s industrial 
injury of March 04, 2008. Because he is not at MMI, there is no legal basis for the termi-
nation of his temporary disability benefits. He is entitled to temporary disability benefits 
retroactive to November 24, 2008. 



9. In this case, the parties have stipulated to a base average weekly wage of 
$747.66. Respondents terminated Claimant’s health benefits retroactive to June 12, 
2008. There is no evidence in the record that the Respondenrt-Employer continued to 
pay its contribution to the cost of the benefits after the date of the termination. Claimant 
was added to his wife’s policy as of March 4, 2009. The parties have stipulated that the 
cost of continuing his benefits are as follows:

06/12/08 - 12/31/09 $101.15 
01/01/09 - 03/03/09  87.81 
03/04/09 - continuing   25.38

CONCLUSIONS OF LAW

1. Pursuant to § 8-42-107(8)(b)(III), C.R.S. 2009, a DIME physician's finding of MMI 
is binding on the parties unless overcome by clear and convincing evidence. Montoya v. 
Industrial Claim Appeals Office 203 P.3d 620 (Colo. App. 2008); Brownson-Rausin v. 
Industrial Claim Appeals Office 131 P.3d 1172 (Colo. App. 2005). "Clear and convincing" 
evidence has been defined as evidence which demonstrates that it is "highly probable" 
the DIME physician's opinion is incorrect. Qual-Med, Inc., v. Industrial Claim Appeals 
Office, 961 P.2d 590 (Colo. App. 1998); Metro Moving & Storage Co. v. Gussert, 914 
P.2d 411 (Colo. App. 1995). The question whether a party has overcome the DIME by 
clear and convincing evidence is one of fact for the ALJ's determination. Metro Moving & 
Storage Co. v. Gussert, supra. As found, Respondents failed to prove that it is highly 
probable Dr. Griffis’ opinion regarding MMI is incorrect.

2. Respondents are liable to provide medical treatment that is reasonable and nec-
essary to cure and relieve the effects of the industrial injury. Section 8-42-101 (1)(a), 
C.R.S. 2005. The question of whether the Claimant proved treatment is reasonable and 
necessary is one of fact for the ALJ. Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002). Claimant also must prove a causal relationship between the in-
dustrial injury and the medical treatment for which he seeks benefits. Snyder v. Indus. 
Claim Appeals Office, 942 P.2d 1337 (Colo.App. 1997). As found Claimant’s back sur-
gery performed by Dr. Brown on March 5, 2009 was reasonable, necessary, and related 
to Claimant’s industrial injury of March 04, 2008.

3. Because Claimant is not at MMI, the issue of permanent disability is not yet ripe. 

4. Claimant is entitled to TTD benefits if the injury caused a disability, the disability 
caused Claimant to leave work, and Claimant missed more than three regular working 
days. TTD benefits continue until the occurrence of one of the four terminating events 
specified in section 8-42-105(3), C.R.S. PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995). As found, Claimant is entitled to temporary disability benefits retroactive to 
November 24, 2008.



5. “The term ‘wages’ shall include the amount of the employee's cost of continuing 
the employer's group health insurance plan and, upon termination of the continuation, 
the employee's cost of conversion to a similar or lesser insurance plan. . . . 8-40-
201(19)(b), C.R.S. The Claimant's cost of continuing the employer's group health insur-
ance plan must be included in the average weekly wage even if Claimant does not ac-
tually purchase replacement health insurance. Industrial Claim Appeals Office v. Ray, 
145 P.3d 661 (Colo. 2006). As found, Claimant’s health benefits were terminated on 
June 12, 2008 and there is no evidence in the record that the employer continued to pay 
its contribution for the benefits after that date. Claimant is entitled to an increase in the 
average weekly wage after June 12, 2008 in the amounts stipulated by the parties.

ORDER

 It is therefore ordered that:

1. Respondents are responsible for the payment of medical benefits, in accordance 
with the established fee schedule, including the March 5, 2009 surgery, as well as any 
out-of-pocket expenses Claimant has incurred.
2. Respondents shall pay temporary disability benefits to the Claimant in accor-
dance with the rates stipulated by the parties as stated in paragraph 10 of this order. 
Payment shall be retroactive to November 24, 2008 and continuing until terminated pur-
suant to 8-42-105(3), C.R.S. 
3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
4. All matters not determined herein are reserved for future determination.
DATE: October 27, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-304

ISSUES

¬ Did claimant prove by a preponderance of the evidence that his shoulder injury is 
not a loss enumerated on the schedule of specific injuries such that his loss should be 
compensated based on impairment of the whole person?

FINDINGS OF FACT



Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Claimant is a 47-year-old male who worked for employer as a service technician 
for heating, ventilation, and air conditioning systems. On October 20, 2008, claimant 
was working on a freezer when a forklift collided with the scaffolding on which he was 
standing, causing it to collapse and claimant to fall some 15-feet to the ground. Claim-
ant was able to continue work with employer, performing office duties. Claimant re-
turned to fieldwork on October 27th, lifted a ladder, and experienced significant pain and 
loss of range of motion in his right shoulder. 
2. Employer referred claimant to John W. Dunkle, M.D., who evaluated him on Oc-
tober 28, 2008. Dr. Dunkle diagnosed a probable complete tear of the rotator cuff of the 
right shoulder. Dr. Dunkle ordered a magnetic resonance imaging (MRI) scan of claim-
ant’s right shoulder and referred him to Orthopedic Surgeon Cary R. Motz, M.D. 
3. Claimant underwent the MRI scan on October 28, 2008, which showed moderate 
glenohumeral degenerative arthritis, a chondral defect, a subchondral bony cyst, and 
circumferential complex and probable degenerative tearing throughout the labrum. In 
addition, the MRI showed intra-articular biceps tendinopathy without a tear or subluxa-
tion, and mild narrowing of the acromion outlet without bursitis.
4. Dr. Motz examined claimant on October 30, 2008, and reviewed the right shoul-
der MRI. Claimant told Dr. Motz that he had prior right shoulder pain over the years due 
to excessive use. Dr. Motz diagnosed right shoulder impingement with chondromalacia. 
Dr. Motz administered a right shoulder steroid injection into the subacromial space, and 
he recommended that claimant undergo physical therapy. Dr. Motz administered an-
other steroid injection on December 4, 2008. Claimant reported to Dr. Motz on January 
8, 2009, that the injection provided only a little relief and that he continued to have mod-
erate discomfort. Dr. Motz recommended right shoulder surgery.
5. On January 21, 2009, Dr. Motz performed right shoulder arthroscopic surgery to 
decompress the subacromial space, with extensive debridement of the glenohumeral 
joint and with debridement of a partial thickness tear of the supraspinatus tendon. Dr. 
Motz’s pre-operative diagnosis was right shoulder glenohumeral degenerative arthritis; 
his post-operative diagnosis was right shoulder glenohumeral degenerative arthritis, 
subacromial impingement, and Grade A-II partial thickness rotator cuff tear. 
6. Following his surgery, claimant continued to treat with Dr. Dunkle and Dr. Motz. 
On January 26, 2009, Dr. Dunkle noted that Dr. Motz had not fixed claimant’s rotator 
cuff tear and that claimant understood this was because of the extent of his pre-existing 
arthritis and the expected worsening if a repair were attempted. On January 29, 2009, 
Dr. Motz reported that claimant was doing well one week after surgery and reporting no 
significant problems. Dr. Motz reported that, in light of significant degenerative arthritis, 
he elected against surgical repair of the partial tear of claimant’s rotator cuff. Dr. Motz 
prescribed post-operative physical therapy to work on his range of motion.
7. Claimant underwent physical therapy between February 4 and March 20, 2009. 
During his physical therapy intake, claimant reported difficulty sleeping secondary to 
pain. Functional and pain issues documented in the therapy notes included problems 
with weakness, range of motion at the shoulder, pain in the shoulder with lifting, and 
pain with use of his arm. 



8. On February 19, 2009, Dr. Motz reported that claimant continued to do reasona-
bly well, with some discomfort. Dr. Motz felt that the pain claimant was experiencing at 
that time was due to his arthritis. On February 26, 2009, Dr. Dunkle noted claimant re-
porting only little improvement since surgery. Dr. Dunkle also noted that Dr. Motz felt the 
only other option for claimant’s symptoms involved total shoulder replacement, but that 
option would not be considered unless there was significantly more pain and less func-
tion. Dr. Dunkle predicted claimant’s significant, underlying degenerative joint disease 
likely would lead to a poor outcome. In his report dated March 26, 2009, Dr. Dunkle 
noted that claimant reported pain usually at a 3 out of 10. Dr. Dunkle referred clamant 
for a functional capacity evaluation (FCE).
9. On April 8, 2009, claimant underwent the FCE with Occupational Therapist Julie 
Chabot, OTR. Based on test results, Therapist Chabot recommended that claimant re-
strict his work to the light work category. Therapist Chabot further recommended that 
claimant avoid lifting and twisting outside of his body space and that, when working 
overhead, he should avoid prolonged overhead reaching.
10. In his report of April 9, 2009, Dr. Motz noted claimant doing well, but that he had 
some expected discomfort. Dr. Motz felt claimant had reached maximum medical im-
provement (MMI) from an orthopedic standpoint.
11. Dr. Dunkle placed claimant at MMI on April 10, 2009. Dr. Dunkle rated claimant’s 
permanent medical impairment at 13% of the upper extremity, which he converted to 
8% of the whole person. Dr. Dunkle reported:

[Claimant’s] prognosis  is  for waxing and waning symptoms. There is no 
anticipated precipitous or gradual deterioration. Any worsening of 
[claimant’s] condition would be attributed to the natural progression 
of an underlying degenerative process.

(Emphasis  added). Dr. Dunkle outlined permanent work restrictions of lifting limited to 
30 pounds occasionally to chest height, no reaching or lifting above chest height with 
the right arm. Dr. Dunkle limited claimant’s  right hand lifting to 6 pounds and advised 
him to avoid crawling. 

12. On April 20, 2009, insurer filed a Final Admission of Liability (FAL), admitting li-
ability for permanent partial disability (PPD) benefits based upon Dr. Dunkle’s rating of 
13% of the upper extremity. On May 18, 2009, claimant objected to the FAL and re-
quested a hearing, claiming his PPD benefits should be based upon whole person im-
pairment. 
13. Respondents referred claimant to Scott Primack, D.O., for an independent medi-
cal examination. In his report of August 5, 2009, Dr. Primack noted that claimant’s main 
limitations from the injury involve any lifting with his right arm. Dr. Primack noted that, 
upon physical examination, claimant had full range of motion of his cervical spine and 
that all cervical tests were normal. Dr. Primack concluded:

Based upon the history, clinical examination, the review of the medical re-
cord, and the Functional Capacity Evaluation the [claimant] should have 
an upper extremity rating. It is  clear that his area of functional impairment 
is  at the right arm. There is no cervical spine pathology. There is no left 
shoulder pathology. When the patient describes his  limitations, it is clear 



that this is  at the level of the right arm. Thus, to within a reasonable de-
gree of medical probability, the [claimant’s] injury should be considered a 
scheduled impairment of the upper extremity. 

At the request of respondent’s counsel, Dr. Dunkle reviewed Dr. Primack’s report to offer 
an opinion whether claimant’s shoulder impairment should be compensated as a 
scheduled versus whole person impairment rating. Dr. Dunkle agreed with Dr. Primack 
that claimant’s injury should be reported as an upper extremity injury, and not as  a 
whole person injury.

14. Claimant showed it more probably true that the situs of the pathology from his 
injury involves anatomical structures of the shoulder that are proximal (above or lateral) 
to the glenohumeral joint and distal to (below) the glenohumeral joint. Crediting Dr. Pri-
mack’s testimony, the Judge finds: The acromion is the bony structure that forms the 
roof of the glenohumeral joint. Dr. Motz surgically decompressed the subacromial space 
below the acromion bone by shaving off the tip of the acromion, which is located above 
the glenohumeral joint. Dr. Motz shaved the tip of the acromion because it was contrib-
uting to loss of space at the glenohumeral joint, or impingement of the shoulder. As part 
of the decompression procedure, Dr. Motz also surgically released (shortened) the 
coracoid-acromial ligament, which is a ligamentous structure above the glenohumeral 
joint. Dr. Motz also debrided (roughened) the supraspinatus tendon, which inserts or at-
taches at the greater tuberosity of the humerus bone and which is part of the shoulder 
and arm. 
15. Crediting Dr. Primack’s testimony, the Judge finds: The function of the shoulder is 
to move the arm. Functional impairment of the shoulder thus is measured by loss of 
range of motion of the arm. Claimant experiences problems with pain in the muscles of 
the trapezius and scapular region of his shoulder girdle proximal to the glenohumeral 
joint, but that pain is expressed in limited motion or function of the arm. The pain claim-
ant experiences in the trapezius, scapular, and pectoralis muscles likely represents re-
ferred pain from his torn rotator cuff, but not an injury to the muscles themselves. 
Claimant experiences this referred pain even when he is not moving his arm. 
16. Claimant’s testimony was credible. Claimant understood from Dr. Motz that he 
elected not to repair the torn rotator cuff because repairing the partially torn tendon 
would tighten the shoulder too much and cause improper wear. Claimant experiences 
pain at a level of 3 to 5 / 10 in the muscles of his shoulder girdle, radiating into his neck. 
Those muscles tighten when he is not using his shoulder. This affects motion in his neck 
when looking to his left, such that he can only turn his head to a limited point before 
having to turn his torso as well. Claimant experiences headaches because of muscle 
pain in his shoulder girdle and neck region. Claimant has problems sleeping because he 
finds it difficult to find a comfortable position. Medications help claimant to sleep more 
fully. Claimant is unable to use his right upper extremity to reach overhead because of 
pain. 
17. Claimant showed it more probably true than not that the situs of the functional 
impairment from his injury involves anatomical structures that affect his functioning 
above and below the glenohumeral joint (shoulder joint). As found, the situs of pathol-
ogy from claimant’s injury involves the acromion, the coracoid-acromial ligament, and 



the supraspinatus tendon, all of which are structures of the shoulder at and above the 
glenohumeral joint. Impairment of the shoulder joint is measured by loss of motion or 
loss of use of the arm, even though the situs of the injury involves structures above and 
at the glenohumeral joint. Because he experienced a permanent loss of range of motion 
(functional impairment) of his right arm, claimant sustained permanent impairment of the 
right shoulder. The Judge finds that impairment of the shoulder is not a loss listed on the 
schedule of disabilities; thus, claimant’s shoulder impairment should be compensated 
based upon impairment of the whole person. In addition to shoulder impairment, claim-
ant also experiences pain in muscles of the shoulder girdle and pectoralis region, all of 
which are proximal to the glenohumeral joint on the trunk of claimant’s body. Claimant’s 
shoulder girdle pain impairs his ability to move his neck as well as his ability to move his 
right arm. Claimant’s shoulder pain also affects his ability to sleep (a function of daily 
living) and causes him occasional headaches. The Judge infers that claimant’s head-
aches affect his general functioning. Claimant thus showed it more probably true that he 
sustained permanent functional impairment involving regions of his body that are proxi-
mal to the glenohumeral joint and involve functioning that is not measured only by loss 
of range of motion of his right arm. The situs of this functional impairment is proximal 
and above the loss of the arm measured at the shoulder. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues he has proven by a preponderance of the evidence that his PPD 
benefits should be based upon impairment of the whole person because the functional 
impairment he sustained from his shoulder injury represents a loss that is not enumer-
ated on the schedule of specific injuries. The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2009), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of proving entitle-
ment to benefits  by a preponderance of the evidence. Section 8-42-101, supra. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts  in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of claimant nor in favor of the rights of re-
spondents. Section 8-43-201, supra.

The term "injury" refers  to the part of the body that has sustained the ultimate 
loss. Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996). In the context of 
§8-42-107(1), the term "injury" refers  to the part or parts of the body that have been 
functionally impaired or disabled as a result of the injury. Maree v. Jefferson County 
Sheriff's Department, W.C. No. 4-260-536 (ICAO August 6, 1998), citing Strauch v. PSL 



Swedish Healthcare, 917 P.2d 366 (Colo. App. 1996). Section 8-42-107(1)(a), C.R.S. 
(2003), limits medical impairment benefits  to those provided in subsection (2) where the 
claimant's injury is  one enumerated on the schedule. The schedule of specific injuries 
includes, in §8-42-107(2)(a), the loss of the arm at the shoulder; however, impairment of 
the shoulder is  not listed in the schedule of disabilities. Maree v. Jefferson County Sher-
iff's Department, supra. Although §8-42-107(2)(a) does not describe a shoulder injury, 
our courts  have construed that the dispositive issue is  whether the claimant sustained a 
functional impairment to the portion of the body that is listed on the schedule of disabili-
ties. See Strauch v. PSL Swedish Healthcare, supra. Thus, the ALJ is constrained to de-
termine the situs  of the functional impairment, not the situs of the initial harm, in decid-
ing whether the loss is one listed on the schedule of disabilities. Id. Section 8-42-
107(1)(b), supra, provides  that, where claimant sustains  an injury not enumerated on 
the schedule, his  permanent medical impairment shall be compensated based upon the 
whole person. 

Pain and discomfort, which limit claimant's  use of a portion of his body, may be 
considered functional impairment. Beck v. Mile Hi Express, Inc., W.C. No. 4-283-483 
(ICAO February 11, 1997). 

Here, the Judge found that claimant showed it more probably true than not that 
the situs of the functional impairment from his injury is  alike above and below the gle-
nohumeral joint (shoulder joint). Claimant thus proved by a preponderance of the evi-
dence that his PPD benefits should be based upon impairment of the whole person. 

The Judge found that the situs of pathology from claimant’s injury involves the 
acromion, the coracoid-acromial ligament, and the supraspinatus tendon, all of which 
are structures of the shoulder at and above the glenohumeral joint. While the situs of 
claimant’s injury involves structures above and at the glenohumeral joint, functional im-
pairment of the shoulder joint is measured by loss  of motion or loss of use of the arm. 
Because he experienced a permanent loss of range of motion (functional impairment) of 
his right arm, claimant sustained permanent impairment of the right shoulder. The 
schedule of specific injuries includes, at §8-42-107(2)(a), the loss of the arm at the 
shoulder; however, impairment of the shoulder is  not a loss listed in the schedule of dis-
abilities. The Judge thus finds  that claimant’s  shoulder impairment should be compen-
sated based upon impairment of the whole person. See Maree v. Jefferson County 
Sheriff's Department, supra. 

In addition to shoulder impairment, claimant also experiences pain in muscles of 
the shoulder girdle and pectoralis  region, all of which are proximal to the glenohumeral 
joint, on the trunk of claimant’s  body. Claimant’s shoulder girdle pain impairs his ability 
to move his neck as well as his ability to move his right arm. Claimant’s  shoulder pain 
also affects his ability to sleep (a function of daily living) and causes him occasional 
headaches. The Judge infers that claimant’s  headaches affect his general functioning. 
Claimant thus showed it more probably true that he sustained permanent functional im-
pairment involving headaches, the muscles of his shoulder girdle, and the muscles of 
his neck. These areas of functional impairment involve regions of claimant’s body that 



are proximal to the glenohumeral joint and involve functioning that is not measured only 
by loss of range of motion of his  right arm. The situs  of this functional impairment is 
proximal and above the loss of the arm measured at the shoulder. 

The Judge concludes that insurer should pay claimant PPD benefits based upon 
Dr. Dunkle’s  rating of 8% of the whole person. Insurer may credit against this award any 
PPD benefits it has paid claimant under the FAL.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Insurer shall pay claimant PPD benefits based upon Dr. Dunkle’s rating of 
8% of the whole person. 

2. Insurer may credit against this  award any PPD benefits it has paid claim-
ant under the FAL.

3. Insurer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

4. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED: _October 27, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-765-977

ISSUES

 The following issues were raised for consideration at hearing: Claimant endorsed 
medical benefits, specifically, authorization for a left shoulder MRI and an abdominal CT 
scan, both of which have been denied by Respondents. Respondents endorsed medical 
benefits, including an Order that Claimant’s bilateral shoulder problems, headaches, 
and continued complaints of neck pain are not work-related and Claimant’s work-related 
injury is for a cervical strain. 

FINDINGS OF FACT



 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

1. Claimant objects to the issue of the relatedness of the right and left shoulder 
conditions, continued cervical spine/neck complaints, and headaches being raised at 
hearing in this matter. Claimant contends that Respondents failed to give notice of the 
issue in the response to application for hearing or in the case information sheet and, 
therefore, Claimant argues it was not properly raised in this proceeding and should be 
stricken. 

2. It is found that Respondents properly raised the issue of the relatedness of the 
right shoulder, left shoulder, continued cervical spine/neck complaints, and headaches 
in this proceeding. Respondents’ response to the application for hearing and case in-
formation sheet raise the issue of Respondents’ challenge regarding the relatedness of 
the medical benefits sought by Claimant. Part and parcel of that issue is the question 
whether Claimant’s right shoulder, left shoulder, cervical spine/neck, and headaches are 
related to the work injury. It is found that this notice is adequate to apprise and prepare 
Claimant for the need to address this issue at hearing. 

3. Claimant testified that she began having upper back and neck pain in 2007 while 
working for Employer and she began seeing Dr. Snodgrass.

4. Dr. Snodgrass evaluated Claimant in March 2006, for complaints of bilateral 
shoulder pain prior to the admitted work injury. Dr. Snodgrass also treated Claimant for 
back pain and left hip bursitis prior to the admitted work injury. By September 21, 2007, 
Dr. Snodgrass noted that Claimant’s bilateral shoulder pain improved. 

5. On January 17, 2008, Claimant was seen again by Dr. Snodgrass for pre-existing 
bilateral shoulder pain, neck pain, and back pain. 

6. On March 4, 2008, Dr. Snodgrass assessed muscle spasm in Claimant’s back 
and neck pain. He commented that he examined Claimant’s workspace and recom-
mended a 2-3 inch platform on which she may stand to type. Dr. Snodgrass’ March 31, 
2008, diagnosis included neck pain.

7. Claimant filed a claim for worker’s compensation alleging injuries to her neck, 
back, both arms, and both shoulders with a date of onset of April 1, 2008, from repetitive 
work at or above shoulder level. Respondents filed a General Admission of Liability for 
medical benefits only on August 1, 2008. 

8. Claimant’s testified that her job duties, including reaching overhead for labels and 
to answer the telephone, caused her to experience neck, back and bilateral shoulder 
pain. Claimant’s job duties also included putting data in computers, labeling medication, 
greeting customers and taking prescriptions. Claimant generally worked Monday 
through Friday from 8:00 a.m. to 6:00 p.m. with a 30-60 minute lunch break and addi-
tional breaks, as needed. 



9. Claimant was first seen by Employer’s designated provider, William Reents, 
M.D., on April 3, 2009. Dr. Reents diagnosed cervical strain and referred Claimant to 
physical therapy. Dr. Reents also gave Claimant temporary work restrictions to avoid 
leaning her head to the left more than 20 seconds at a time and to avoid repetitive up 
and down motion of the head. 

10. Dr. Reents reported that Claimant worked as a pharmacy technician for Employer 
and the previous July or August, she started to notice increasing pain in her neck and 
right trapezius muscles and upper back. Dr. Reents also noted that David Snodgrass, 
M.D., recommended ergonomic changes to Claimant’s work station and that in the pre-
vious month, a platform was built so that when Claimant was working at the computer, 
she was at a much better level than she had been previously when she had to reach up 
to the computer. 

11. Dr. Reents documented clinical examination findings from April 3, 2008, indicated 
that Claimant’s shoulder range of motion was excellent and that there were no im-
pingement signs in her shoulder. Claimant’s exam also revealed that when Claimant 
uses her biceps or triceps, it hurts up into the neck. It hurts her to move her head to the 
left much more than the right. It hurts to go up and down with her neck.

12. Although Dr. Reents' April 3, 2008 note states  that it hurt Claimant to move 
her head to the right much more than the left, in his May 2, 2008, note he corrected 
himself stating that Claimant has pain with movements to the left more than the right 
and he wrote this incorrectly in his April 3, 2008, note. 

13. Dr. Reents testified that the significance of impingement signs are when a 
patient complains of shoulder pain, one of the main things that a physician is trying to 
differentiate is  whether the pain is coming from the strained muscles in the neck or from 
a cervical disc that causes a pinched nerve from the right side of the neck going down 
to the shoulder, or it is primarily a shoulder problem, which is  a completely different 
problem. As Dr. Reents explained: 

And one of the more common shoulder problems is impingement syn-
drome or rotator cuff tendonitis, and in those situations it hurts  to move the 
shoulder. It hurts  especially to abduct the shoulder or internally or exter-
nally rotate the shoulder. 

And when I say she had no impingement signs, that means that she could 
abduct her shoulder well, she could internally and externally rotate her 
shoulder well without significant pain, and flex her shoulder and extend 
her shoulder without significant pain.

14. On April 3, 2008, Dr. Reents  diagnosed “neck pain with pain referred to 
the right trapezius.” He opined that this  pain was not caused by work, but it was aggra-
vated by Claimant’s  work. The doctor opined that Claimant’s shoulder motion was excel-



lent and there were no impingement signs. Dr. Reents scheduled Claimant for a cervical 
spine X-ray and noted that Employer already made modifications to Claimant’s worksta-
tion and that does seem to be helping. 

15. Dr. Reents testified that the trapezius is  a muscle in the neck and that 
Claimant’s trapezius pain was coming from the neck. Dr. Reents  testified that Claimant’s 
pain was  on the right side of her neck going down to the right shoulder. Claimant did not 
complain at all of left sided neck pain or left shoulder pain. 

16. Dr. Reents explained that Claimant had pain in the right side of the neck 
and trapezius, which is  close to the shoulder, but that the pain Claimant had going down 
to the shoulder was pain caused by the neck strain.

 
17. Based upon his examination, Dr. Reents ruled out bilateral shoulder im-

pingement syndrome, and would not recommend a MRI for either shoulder because it 
was not necessary in light of his clinical exam findings and Claimant’s  ability to abduct 
and internally and externally rotate her right shoulder without pain. 

18. Claimant left Employer in April 2008. By May 2, 2008, Dr. Reents  reported 
that Claimant was working at Wal-Mart as a pharmacy technician and that Claimant felt 
that the ergonomic positioning of her chair and her computer was better at Wal-Mart 
than it was at Employer. Claimant did not have to put her head against the phone and 
could hold the phone in her hand at Wal-Mart and the height of the computer was better 
at Wal-Mart. At the time of the hearing, Claimant continued to work at Wal-Mart.

19. On May 2, 2008, Dr. Reents again diagnosed cervical strain and noted 
exam findings that Claimant extending her neck is mildly painful, flexion of the neck was 
more painful and no radicular pain or weakness in the arms and normal arm reflexes. 
The trapezius muscle was tender. Dr. Reents reported that Claimant’s cervical spine X-
ray was normal, so “hopefully this  is  just a muscular problem that can be helped with PT 
and good ergonomics at work.” 

20. On June 11, 2008, Dr. Reents reported that Claimant continues to work for 
Wal-Mart pharmacy where they have a good ergonomic workplace for her. She is  im-
proving steadily. Dr. Reents also opined that Claimant’s neck strain was improving and 
he expected Claimant to be at MMI with no impairment in one month. 

21. On July 10, 2008, Dr. Reents documented that Claimant had a “surpris-
ingly slow recovery.” Dr. Reents reviewed a physical therapy note indicating that the 
physical therapist was disappointed in Claimant’s  attendance and that she averaged 
about once a week for a total of 11 visits and 3 no shows. The therapist reported: “in-
consistent effort and testing. He measured only 24 degrees of extension. I think she has 
more like 40-50 degrees today. I think her flexion was almost complete. He measured 
her side bending to be a little reduced. She complains  after having looked up recently 
her pain got a lost worse this last weekend. She had to look up a little more than usual 
at work. Usually she doesn’t have to do that very much.”



 
22. Dr. Reents released Claimant to full duty on July 10, 2008. 

23. Dr. Reents referred Claimant to Gregory Reichhardt, M.D., a physiatrist, 
“to see if they can come up with some other ideas as  to how to decrease her pain.” He 
noted that he would follow-up with Claimant in 6 weeks. No persuasive evidence was 
submitted indicating that Dr. Reents was no longer a treating physician or was de-
authorized after he referred Claimant to Dr. Reichhardt. 

24. Dr. Reichhardt began treating Claimant in August 2008, and has  continued 
to treat Claimant for the past 13 months and treatment is ongoing. 

25. On August 8, 2008, Dr. Reichhardt took a history from Claimant that she 
had a gradual onset of pain over the neck and bilateral upper extremities over the 
course of the last year. Claimant related her symptoms to ergonomic factors at her 
workplace for Employer, specifically, reaching for labels off of a printer and off of a 
phone that were positioned in an overhead position. This required Claimant to reach 
away from the body at a level just overhead. At times, Claimant would have to stand on 
her tiptoe in order to reach. Claimant also had to reach for the phone about 10 times per 
day and that Claimant is 4 feet 11 inches and the workspace was designed for someone 
taller. Dr. Reichhardt also documented that Employer made ergonomic modifications 
one month before Claimant left Employer and went to work for Wal-Mart where she 
does not have any ergonomic problems. 

26. Dr. Reichhardt reported that Claimant had a cervical strain and that his 
examination was suggestive of bilateral shoulder impingement. A cervical MRI was rec-
ommended to rule out a C6-7 disc herniation. Dr. Reichhardt also diagnosed headaches 
and prescribed Topamax. Dr. Reichhardt noted that Claimant was able to work full duty 
and did not have work restrictions. 

27. By September 5, 2008, Dr. Reichhardt assessed neck and shoulder pain 
with a possible cervical pain generator and possible left shoulder impingement. He 
stated that he could not rule out a full thickness rotator cuff tear of the left side given the 
patient’s exam. Dr. Reichhardt also noted that Claimant reported difficulty tolerating her 
pain throughout the course of the day and “was wondering about being taken off of 
work.” No work restrictions were given and Claimant continued with a full duty work re-
lease. 

28. On October 3, 2008, Dr. Reichhardt reported that Claimant presents for 
follow-up today, noting that she is doing somewhat worse. She continues to have neck 
pain with pain over both upper trapezius areas. She has pain over the left shoulder. She 
has interscapular pain. She has numbness in both hands, in digits three and four, with 
symptoms most prominent at night when she is trying to sleep. Her hands wake her up 
at night. She continues to have headaches. 



29. Dr. Reichhardt noted that Claimant has “decreased right shoulder range of 
motion” and “she has a positive left shoulder impingement signs.” By October 16, 2008, 
Dr. Reichhardt assessed left shoulder pain, neck pain, right shoulder pain, headaches 
and electro diagnostic evaluation demonstrating bilateral carpel tunnel syndrome. He 
went on to state that: “it would appear that her work activity could potentially cause or 
aggravate shoulder problems.” 

30. Dr. Reichhardt testified that Claimant’s work-related diagnoses include left 
shoulder pain, myofascial pain, impingement, possible left bicep tendonitis  and possible 
left rotator cuff tear. Dr. Reichhardt also diagnosed right shoulder impingement and 
myofascial involvement. Dr. Reichhardt also believes that Claimant suffers from head-
aches that are myofascial in nature. According to Dr. Reichhardt, the myofascial pain in 
Claimant’s shoulders extends up towards Claimant’s neck region, which triggers tension 
type headaches. 

31. Dr. Reichhardt also admitted that he discussed this  case once with Dr. 
Reents by telephone and Dr. Reents advised that Claimant did not mention any left 
shoulder complaints. Dr. Reichhardt admitted that Claimant’s diagnosis  of carpal tunnel 
syndrome is not work-related. 

32. According to Reichhardt, there is an early physical therapy note, which 
“discussed symptoms in the ‘shoulders.’ This plural reference suggests that [Claimant] 
had some symptoms in the left side.” Dr. Reichhardt, however, went on to state that: “I 
have opined that it is probable that the left shoulder complaints are work-related; how-
ever, this is not entirely clear.” 

33. Dr. Reents testified that he was not aware that Dr. Reichhardt diagnosed 
bilateral shoulder impingement. According to Dr. Reents, Claimant did not have bilateral 
shoulder impingement during the time he treated Claimant. According to Dr. Reents, the 
bilateral shoulder impingement diagnosis and/or rotator cuff tear diagnosis, if made, 
must be related to something other than the work injury. 

34. Dr. Reents credibly explained that if Claimant had a rotator cuff tear of ei-
ther shoulder from an April 1, 2008, date of injury, “she would certainly have some pain” 
during the 4 months that he treated her, but Clamant did not complain of left shoulder 
pain at all and Claimant’s right shoulder pain complaints were coming from the trapezius 
and were related to a diagnosis of cervical strain. 

35. Dr. Reichhardt offered no credible explanation why he would relate a bilat-
eral shoulder impingement or left rotator cuff tear diagnosis to the work injury with an 
April 1, 2008, date of onset when Dr. Reents did not diagnose either condition during 
the 3 months he treated Claimant from April 3, 2008 to July 10, 2008. 

36. The ALJ finds Dr. Reents’ testimony credible. 



37. Deborah Saint-Phard, M.D., conducted an IME and issued a report on De-
cember 12, 2008. 

38. Dr. Saint-Phard credibly testified that Claimant’s  bilateral shoulder com-
plaints, including bilateral shoulder impingement and left rotator cuff tear, are not work-
related. The need for a shoulder MRI is not related to the work injury because Claim-
ant’s shoulder problems, whether they include impingement syndrome, rotator cuff tear, 
or shoulder symptoms, are not work-related. 

39. Dr. Saint-Phard disagreed with Dr. Reichhardt’s  opinion that the myofas-
cial pain and/or impingement syndrome in Claimant’s shoulders extended up towards 
Claimant’s neck region, which triggered tension type headaches. Dr. Saint-Phard testi-
fied that she agreed with Dr. Reents that Claimant’s cervical strain caused trapezius 
pain and shoulder symptoms, not the converse. 

40. Dr. Saint-Phard persuasively explained that Dr. Reents did specific tests  to 
rule out shoulder impingement and to rule out shoulder problems as the pain generator. 
It is  medically probable that if Claimant has a right shoulder impingement, then it’s not 
related to the work injury because it was ruled out by Dr. Reents. 

41. Dr. Saint-Phard also persuasively explained that reliance on one physical 
therapy visit, which documented that Claimant “discussed symptoms in the shoulders” 
did not imply that Claimant was complaining of left shoulder pain from a left shoulder 
impingement or left shoulder rotator cuff tear. Dr. Saint-Phard agreed with Dr. Reents 
that if Claimant had a left shoulder impingement or left rotator cuff tear, Claimant would 
have presented with greater left shoulder complaints than a reference in one physical 
therapy note. 

42. Dr. Reents  also testified that it has been more than 15 months since 
Claimant left Employer. It was not medically probable that Claimant’s current problems, 
including bilateral shoulder impingement, left rotator cuff tear, or increased shoulder or 
neck symptoms would be related to job duties that Claimant has not performed in the 
past 15 months. Claimant’s symptoms and medical conditions, according to Dr. Reents, 
could possibly be aggravated by Claimant’s job duties at Wal-Mart or something else, 
but could not be related back to Claimant’s job duties for Employer. Dr. Saint-Phard 
agreed with these medical opinions by Dr. Reents. The ALJ finds testimony from Dr. 
Saint-Phard credible. 

43. Claimant’s testimony that her neck pain and pain in the shoulders  was the 
same as of the date of the hearing that it was when she left the Employer was deemed 
not credible because this testimony is contrary to the medical records and the fact that 
Claimant testified that her work at Wal-Mart was ergonomically correct. 

44. Dr. Reichhardt admitted that he was troubled by Claimant’s  continued 
complaints of neck and shoulder pain when Claimant had been away from the job duties 



that caused or aggravated her medical conditions for 15 months and that he does not 
“have a good explanation for that.”

45. Dr. Reents testified that, if the ALJ agreed with his  diagnosis for cervical 
strain, then it was his opinion that Claimant reached MMI on July 10, 2008, without im-
pairment. 

46. Dr. Saint-Phard agreed with Dr. Reents that Claimant’s work-related diag-
nosis is  cervical strain and that Claimant reached MMI on July 10, 2008, without im-
pairment. 

47. On December 5, 2008, Dr. Reichhardt diagnosis included hematuria, non-
work-related, and chest pain, non-work-related. Claimant was advised to follow-up with 
her primary care physician for these problems. 

48. On March 16, 2009, Dr. Reichhardt changed his  mind stating that he 
“would support obtaining a Urology consultation under the setting of a worker’s com-
pensation claim” because this consult is necessary to rule out complications from To-
pamax. Claimant underwent an abdominal CT scan for this. 

49. On January 30, 2009, Claimant contacted Dr. Reichhardt noting that she 
had increased pain in her neck this week, “enough that she had to stop what she was 
doing.” By March 6, 2009, Dr. Reichhardt documented that Claimant changed her hours 
at Wal-Mart from 10 hours to 9 hours because she felt exhausted by the end of the day. 

50. Dr. Reichhardt recommended a left shoulder MRI. Respondents denied 
liability for the left shoulder MRI. Respondents  also denied liability for the abdominal CT 
scan. 

51. It is found that Claimant’s work-related diagnosis is  cervical strain and that 
Claimant’s bilateral shoulder condition and headaches are not work-related. This  deter-
mination is supported by the opinions of Drs. Reents, Saint-Phard and Ogsbury.

52. The ALJ finds and concludes that Dr. Reents  and Dr. Saint-Phard’s opin-
ions are more credible and persuasive than the opinions of Dr. Reichhardt with regard to 
the issue whether Claimant’s  bilateral shoulders, current cervical spine/neck complaints, 
and headaches are related to the work injury. Dr. Reents’ testimony and medical records 
establish that Claimant had no complaints of bilateral shoulder pain and had full range 
of motion in the bilateral shoulders closer to the date of the work injury. Dr. Reents and 
Dr. Saint Phard’s testimony that it is not medically probable that Claimant’s  right shoul-
der, cervical spine, and headaches are related to the work injury, in light of Dr. Reents’ 
physical examinations performed closer to the date of injury, is most credible.

53. The ALJ accepts the testimony of Dr. Reents and Dr. Saint-Phard that 
Claimant’s bilateral shoulder condition, including impingement and/or rotator cuff tear, 



headaches, and continued complaints  of shoulder and cervical pain are not work-
related. Claimant’s work injury caused a cervical strain.

54. A left shoulder MRI or an abdominal CT scan to rule out kidney stones 
from Topamax, which Claimant was taking for non-work-related headaches, is  not re-
lated to the injury in this claim. 

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions 
of Law are entered.

1. The purpose of the Workers’ Compensation Act of Colorado (Act), Sec-
tions 8-40-101, C.R.S., et seq., is to assure the quick and efficient delivery of disability 
and medical benefits to injured workers  at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S. In general, the claimant has the bur-
den of proving entitlement to benefits by a preponderance of the evidence. Section 8-
43-201, C.R.S. A preponderance of the evidence is  that which leads the trier-of-fact, af-
ter considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ compensa-
tion case must be interpreted neutrally, neither in favor of the rights of the Claimant nor 
in favor of the rights of the respondents. Section 8-43-201, C.R.S.

2. A workers’ compensation case is decided on its merits. Section 8-43-201, 
C.R.S. The ALJ’s factual findings concern only evidence and inferences found to be dis-
positive of the issues  involved. The ALJ need not address every piece of evidence or 
every inference that might lead to conflicting conclusions. Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

3. Claimant argues that Respondents failed to provide notice that Respon-
dents intended to raise the issue of the relatedness of Claimant’s bilateral shoulder 
condition, cervical spine and neck complaints, and headaches. It is found that the notice 
provided to Claimant that the relatedness of Claimant’s  bilateral shoulder problems, cur-
rent cervical spine/neck complaints and headaches were at issue is adequate to apprise 
and prepared Claimant for the need to address this issue at hearing. See Snyder v. 
ICAO, 942 P.2d 1337 (Colo. App. 1997); Jump v. Earthgrains/Sara Lee Bakery Group, 
W. C. No. 4-553-695 (December 02, 2005); Donley v Swinerton & Walberg Company, 
W. C. No. 4-447-698 (September 16, 2005); Hennessy v. Clayton Group Services, W. C. 
No. 4-559-467 (December 07, 2004); Miller v. Saint Thomas Moore Hospital, W. C. No. 
4-218-075 (September 01, 2000). The notice to Claimant appeared in Respondents’ re-
sponse to application for hearing and case information sheet to the extent that Respon-
dents indicated that the issue of the related of medical treatment was raised for consid-
eration at hearing. 

4. Claimant bears the burden of proof of showing that medical benefits are 
causally related to a work-related incident. See Snyder v. Industrial Claim Appeals Of-
fice, 942 P.2d 1337 (Colo. App. 1997); Ashburn v. La Plata School District 9R, W.C. No. 
3-062-779 (ICAO May 4, 2007). Once causation is established, Claimant is only entitled 



to medical benefits reasonably needed at the time of the injury or occupational disease 
and thereafter during the disability to cure and relieve the employee from the effects of 
the injury. Section 8-42-101(1)(a), C.R.S. 

5. It is the Claimant’s burden to prove that the disputed treatment is rea-
sonably necessary to cure or relieve the effects of the industrial injury. See Ciesiolka v. 
Allright Colorado, Inc., W.C. No. 4-117-758 (ICAO April 7, 2003). While an ALJ may find 
that a particular condition is  related to the industrial injury, they may also find that a spe-
cific treatment is  not necessary, nor reasonable. See Terry v. First American Insurance 
Co., W.C. No. 4-314-361 (ICAO June 16, 1999). 

6. Claimant failed to meet her burden of proving that she suffers from a work-
related bilateral shoulder condition, including impingement and rotator cuff tear. Claim-
ant contends that her headaches come from myofascial shoulder pain. Because the 
shoulder conditions are not work-related, the headaches caused by the shoulder condi-
tions are also not related. 

7. The ALJ credits the opinions of Dr. Reents  and Dr. Saint-Phard that 
Claimant’s bilateral shoulder condition is not related to the admitted work injury. The ALJ 
is  persuaded by the testimony of Drs. Reents and Saint-Phard. Respondents estab-
lished that Dr. Reents ruled out right shoulder impingement after his clinical examination 
and testing of Claimant. Dr. Reichhardt’s deposition testimony and medical records do 
not support the conclusion that Claimant’s right shoulder problem, including impinge-
ment, relates  to the April 1, 2008, date of injury. This  is  particularly true because after 
April 1, 2008, and before Claimant started seeing Dr. Reichhardt, right shoulder im-
pingement was ruled out by Dr. Reents. 

 8. Credible and persuasive evidence established that Dr. Reents did not test 
for left shoulder impingement because Claimant did not complain of left shoulder pain. 
Even if the ALJ accepts the reference to Claimant’s  “shoulder complaints” in an early 
physical therapy note as indicating that Claimant complained of left shoulder pain, the 
ALJ is  persuaded by the credible opinions of Drs. Reents  and Saint-Phard that such 
minimal complaint is inconsistent with a diagnosis of left shoulder impingement syn-
drome or left shoulder rotator cuff tear. 

 9. The ALJ is also persuaded by the opinions of Drs. Reents  and Saint Phard 
that it is not medically probable that Claimant’s current problems, including bilateral 
shoulder impingement, left rotator cuff tear, or increased shoulder or neck symptoms, 
would be related to job duties that Claimant has not performed the past 15 months. 
Claimant’s symptoms and medical conditions, according to Drs. Reents and Saint 
Phard, could possibly be aggravated by Claimant’s job duties at Wal-Mart or something 
else, but Claimant failed to establish that they are related to Claimant’s job duties for 
Employer. 

 10. The ALJ credits the testimony of Drs. Reents and Saint-Phard that Claim-
ant’s work injury resulted in a cervical strain for which Claimant reached MMI on July 10, 
2008, without impairment. Claimant’s bilateral shoulder condition, including impinge-



ment and/or rotator cuff tear, continued complaints of cervical and shoulder problems, 
and headaches are not related to the work injury in this claim. Consequently, Respon-
dents are not liable for a left shoulder MRI or continued medical treatment for Claimant’s 
shoulder conditions, neck condition or headaches. Respondents are also not liable for 
an abdominal CT scan which Claimant had to rule out kidney stones or other problem 
that may have been caused by Claimant’s  use of Topamax which Claimant took for non-
work-related headaches. 

ORDER

 It is therefore ordered that:

1. Claimant’s claim for authorization of a left shoulder MRI and abdominal CT scan 
are denied and dismissed.

2. Claimant’s bilateral shoulder condition, including impingement and/or rotator cuff 
tear, headaches, and continued cervical complaints are not related to the admitted work 
injury and Respondents are, therefore, not liable for continued medical treatment for 
these conditions as Claimant’s work-related injury is cervical strain for which Dr. Reents 
and Dr. Saint Phard opined that Claimant reached MMI on July 10, 2008, without im-
pairment.  

DATED:  October 28, 2009

Adnistrative Law Judge
Margot W. Jones

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-641-371

ISSUES

 1. Whether Claimant has proven by a preponderance of the evidence that his 
44% lower extremity impairment rating should be converted to a 26% whole person im-
pairment rating.

 2. Whether Respondents have demonstrated by a preponderance of the evi-
dence that the Division Independent Medical Examination (DIME) physician erroneously 
determined that Claimant had reached Maximum Medical Improvement (MMI) and as-
signed him a 44% upper extremity impairment rating.

 3. Whether Claimant has established by a preponderance of the evidence 
that the trial of a peripheral nerve stimulator constitutes reasonable and necessary 
medical treatment designed to cure and relieve the effects of his industrial injury.



 4. Whether Respondents have established by a preponderance of the evi-
dence that they are entitled to recover an overpayment from Claimant in the amount of 
$20,525.98.

 5. Whether Claimant is entitled to a disfigurement award pursuant to §8-42-
108, C.R.S.

STIPULATIONS

 The parties agreed to the following:

 1. Claimant has been receiving Social Security Disability Insurance (SSDI) 
benefits since August 1, 2006.

 2. Claimant received SSDI benefits in the amount of $1,251.50 per month.

 3. Insurer has not taken an offset for Claimant’s SSDI benefits.

FINDINGS OF FACT

 1. On February 1, 2005 Claimant was injured during the course and scope of 
his employment with Employer. He was working in an attic space filled with roof trusses. 
While attempting to exit the attic space Claimant’s ladder slipped out from beneath him. 
Claimant then fell between the trusses in a space that was approximately fourteen and 
one-half inches wide. His left arm stretched over his head and he injured his left shoul-
der area.

 2. On June 30, 2005 Claimant underwent a left shoulder arthroscopy with 
rotator cuff repair and biceps tenodesis. On December 15, 2005 Claimant underwent a 
second rotator cuff repair surgery. On February 15, 2006 Claimant underwent a third 
shoulder procedure including the implantation of a graft jacket.

 3. Claimant continued to experience left shoulder pain and stiffness. On De-
cember 15, 2006 Gareth Shemesh, M.D. performed nerve conduction studies (EMG) on 
Claimant. The studies revealed “left carpal tunnel syndrome of moderate severity, left 
distal ulnar sensory neuropathy of unknown etiology, as well as  mild denervation of the 
left biceps brachii.” The EMG’s were negative for “evidence of peripheral neuropathy, 
myopathy, brachial plexopathy, or cervical radiculopathy.”

 4. On February 6, 2007 Armodios Hatzadakis, M.D. determined that surgery 
was unlikely to improve Claimant’s  condition and it was reasonable to place him at MMI. 
On February 19, 2007 Paul Abbott, M.D. placed Claimant at MMI and assigned him a 
16% extremity impairment rating based on range of motion deficits in his left shoulder.

 5. On March 22, 2007 Carlton Clinkscales, M.D. recommended left wrist sur-
gery for Claimant. The recommended procedures included ulnar nerve transportation, 
carpal tunnel release and decompression of Guyon’s canal. Dr. Clinkscales explained 



that a consultation with a brachial plexus specialist was unnecessary because of Claim-
ant’s normal EMG.

 6. After Claimant declined surgery for his carpal tunnel syndrome and cubital 
tunnel syndrome Dr. Clinkscales  placed Claimant at MMI on August 23, 2007. On Sep-
tember 20, 2007 Sean Griggs, M.D. concurred that Claimant had reached MMI and as-
signed a 40% upper extremity rating for his left shoulder injury. The impairment rating 
was comprised of the following: 26% for range of motion loss, 15% for strength loss, 
and 5% for carpal tunnel syndrome and cubital tunnel syndrome. The rating converted 
to a 24% whole person impairment. On September 27, 2007 Dr. Abbott concurred that 
Claimant had reached MMI.

 7. On October 11, 2007 Insurer filed a Final Admission of Liability (FAL). The 
FAL acknowledged liability for Temporary Total Disability (TTD) benefits for the period 
February 16, 2005 through September 19, 2007, Permanent Partial Disability (PPD) 
benefits for the period September 20, 2007 through April 23, 2009 and medical mainte-
nance benefits. 

 8. On October 23, 2008 Respondents filed a Petition to Reopen based on 
overpayment, error, or mistake. Respondents  sought to recover an overpayment based 
on the SSDI benefits that Claimant had received since August 1, 2006.

 9. On June 16, 2008 Claimant underwent a Functional Capacity Evaluation 
(FCE) with physical therapist Gail Gerig. Ms. Gerig concluded that “objective testing 
strongly suggests injury to the left brachial plexus  affecting both the posterior cord and 
the inferior trunk.” She noted that a brachial plexus evaluation would be appropriate de-
spite a normal EMG study.

 10. On July 18, 2008 Claimant underwent a DIME with Edward Fitzgerald, 
M.D. Dr. Fitzgerald determined that Claimant had not reached MMI because he required 
the following: (1) a shoulder arthrodesis assessment, (2) a mental health evaluation, 
and (3) nerve pain medication. Dr. Fitzgerald assigned a prospective 44% left upper ex-
tremity impairment rating for Claimant’s left shoulder injury. The rating consisted of 23% 
for range of motion loss  and 27% for a brachial plexus nerve injury. He remarked that he 
“did not find much tenderness” when he palpated Claimant’s brachial plexus and com-
mented that Claimant’s EMG results  were “not in a pattern that would be consistent with 
brachial plexopathy.” However, Dr. Fitzgerald assigned Claimant an impairment rating 
for a brachial plexus nerve injury based on Ms. Gerig’s observations. He did not include 
carpal tunnel syndrome or cubital tunnel syndrome as part of Claimant’s industrial inju-
ries.

 11. On November 3, 2008 Dr. Abbott drafted a response to several questions 
regarding Claimant’s status. He stated that a psychiatric consultation and a prescription 
for nerve pain medication would both constitute medical maintenance treatment. Dr. Ab-
bott remarked that Claimant had reached MMI “pending [a] shoulder arthrodesis evalua-
tion.”



 12. On November 17, 2008 Claimant underwent a psychiatric independent 
medical examination with Robert Kleinman, M.D. Claimant told Dr. Kleinman that he 
was not interested in medication adjustments or psychological treatment. Dr. Kleinman 
thus concluded that Claimant had reached MMI from a mental health perspective and 
assigned him a 2% mental health impairment rating.

 13. On February 24, 2009 Claimant underwent a shoulder arthrodesis as-
sessment with Dr. Hatzadakis. Dr. Hatzadakis determined that Claimant had reached 
MMI for his industrial injury. He noted that a shoulder arthrodesis would be “unpredict-
able in terms of giving [Claimant] pain relief” and thus did not recommend a left shoulder 
arthrodesis. Dr. Hatzadakis explained that Claimant would “always have significant pain 
in the shoulder no matter [what] procedure is  done” but recommended an evaluation by 
surgical pain specialist Giancarlo Barolat, M.D.

 14. In September 2008 and February-March 2009 Respondents  conducted 
video surveillance of Claimant. Claimant held a shopping basket containing a few items 
of undetermined weight in his  left hand. He also raised his left hand up to forehead level 
while holding on to a rear lift gate window on a vehicle.

 15. On May 20, 2009 Dr. Barolat drafted a letter regarding Claimant’s  condi-
tion. He remarked that Claimant suffered from chronic, severe pain syndrome following 
multiple shoulder surgeries. Dr. Barolat commented that further surgical procedures to 
Claimant’s shoulder probably would not improve his symptoms and that he suffered 
“permanent neuropathic pain.” He recommended the trial of a left shoulder peripheral 
nerve stimulator. Dr. Barolat noted that, if the trial was successful, Claimant would be a 
candidate for permanent implantation at a later date.

 16. On May 27, 2009 Floyd Ring, M.D. issued a report after conducting a re-
cords review of Claimant’s condition. He also testified at the hearing in this matter. Dr. 
Ring remarked that an EMG is the “gold standard” and best test to determine whether a 
brachial plexus injury exists. He noted that Claimant’s EMG results  and activities in the 
surveillance video were inconsistent with a brachial plexus injury. Dr. Ring recom-
mended against a peripheral nerve stimulator trial because there was no evidence that 
Claimant sustained a brachial plexus injury and his symptoms were most likely caused 
by mechanical shoulder pain. He also explained that peripheral nerve stimulators  are 
not approved by the Food and Drug Administration (FDA) and are not an accepted form 
of treatment for Claimant’s  mechanical shoulder pain, carpal tunnel syndrome and cubi-
tal tunnel syndrome. Dr. Ring stated that nerve pain medication is  not an appropriate 
form of treatment for Claimant’s injury, any further changes  in Claimant’s  medication 
regimen would constitute medical maintenance care and none of the physicians who 
treated Claimant after August 23, 2007 had prescribed nerve pain medication. He ex-
plained that the three surgeries  Claimant underwent only affected the anatomy of his  left 
shoulder and the situs of his  permanent impairment was limited to his left upper extrem-
ity. Dr. Ring concluded that Claimant reached MMI on August 23, 2007.



 17. On June 10, 2009 Jeff Raschbacher, M.D. reviewed Claimant’s medical 
records and determined that a nerve stimulator trial was not warranted. He recom-
mended the wrist surgery previously proposed by Dr. Clinkscales.

 18. On July 1, 2009 Al Hattem, M.D. reviewed Claimant’s medical records and 
recommended against neurostimulation. He noted that the Guidelines did not support 
that form of treatment.

 19. On July 31, 2009 Claimant visited treating physician Wayne L. Callan, 
M.D. Dr. Callan recommended the trial of a peripheral nerve stimulator. He reiterated his 
recommendation on August 4, 2009. Dr. Callan acknowledged that he was not an ortho-
pedist or neurologist and did not decide whether Claimant had reached MMI.

 20. Insurer’s Claims Representative Amanda Cooper testified at the hearing in 
this  matter. Ms. Cooper explained that Insurer has already paid Claimant for all of the 
indemnity benefits referenced in its October 11, 2007 FAL. However, Insurer has not yet 
taken an SSDI offset against any of the indemnity benefits paid to Claimant for the pe-
riod August 1, 2006 through April 23, 2009. Ms. Cooper noted that Insurer made an er-
ror or mistake when it failed to claim the offset in the FAL. The overpayment totaled 
$20,525.98 based on a 40% upper extremity impairment rating.

 21. Claimant testified at the hearing in this matter. Claimant stated that he ex-
periences severe pain in his left shoulder area and into his  left arm. His fingers  tingle 
and his arm is weak. Claimant remarked that his symptoms severely and negatively im-
pact his physical and mental well-being.

 22. Claimant underwent a disfigurement evaluation at the hearing in this mat-
ter. Claimant has two three-inch scars on the back of his left shoulder as a result of his 
multiple surgeries. He also has one round scar slightly smaller than a dime in the same 
area. Claimant’s whole left clavicle and shoulder area from neck to shoulder is unnatu-
rally elevated from the effects of the February 1, 2005 industrial injury.

 23. Claimant has failed to prove that it is more probably true than not that he 
suffered a functional impairment beyond the arm at the shoulder. Dr. Ring credibly ex-
plained that the three surgeries  Claimant underwent only affected the anatomy of his  left 
shoulder and opined that the situs  of his permanent impairment is limited to his  left up-
per extremity. Although Claimant testified that he experiences pain in his left arm and 
tingling in his fingers, he also suffers from carpal tunnel syndrome and cubital tunnel 
syndrome. Because Claimant declined surgery for his carpal tunnel syndrome and cubi-
tal tunnel syndrome it is speculative to attribute his arm pain and tingling to his shoulder 
injury. The record thus does not contain persuasive evidence that the situs of Claimant’s 
functional impairment extended beyond the arm at the shoulder.

 24. Respondents have established that it is  more probably true than not that 
Dr. Fitzgerald erroneously determined that Claimant had reached MMI. DIME physician 
Dr. Fitzgerald concluded that Claimant had not reached MMI because he required the 
following: (1) a shoulder arthrodesis assessment, (2) a mental health evaluation, and (3) 



nerve pain medication. However, the record reveals that the preceding treatments  con-
stitute medical maintenance treatment or have already been completed. Initially, Dr. 
Hatzadakis performed a shoulder arthrodesis  assessment on Claimant, did not recom-
mend the procedure and determined that Claimant had reached MMI. Second, Claimant 
underwent a psychiatric independent medical examination with Dr. Kleinman. Claimant 
told Dr. Kleinman that he was not interested in medication adjustments or psychological 
treatment. Dr. Kleinman thus concluded that Claimant had reached MMI from a mental 
health perspective. Finally, Dr. Ring persuasively explained that nerve pain medication 
is  not an appropriate form of treatment for Claimant’s  injury, any further changes in 
Claimant’s medication regimen would constitute medical maintenance care and none of 
the physicians who treated Claimant after August 23, 2007 had prescribed nerve pain 
medication. Notably, Dr. Abbott also commented that prescriptions for nerve pain medi-
cation would constitute medical maintenance treatment.

 25. Respondents have also demonstrated that it is more probably true than 
not that Dr. Fitzgerald erroneously assigned Claimant a 44% upper extremity impair-
ment rating. The impairment rating consisted of 23% for range of motion loss and 27% 
for a brachial plexus nerve injury. Dr. Fitzgerald commented that Claimant’s  EMG results 
were “not in a pattern that would be consistent with brachial plexopathy.” Nevertheless, 
Dr. Fitzgerald assigned Claimant an impairment rating for a brachial plexus nerve injury 
based on Ms. Gerig’s observations. However, Dr. Ring persuasively concluded that 
Claimant did not suffer a brachial plexus injury. He explained that an EMG is the “gold 
standard” and best test to determine whether a brachial plexus injury exists. Claimant’s 
EMG results  and activities in the surveillance video are inconsistent with a brachial 
plexus injury. Furthermore, Dr. Clinkscales remarked that a consultation with a brachial 
plexus specialist was unnecessary because of Claimant’s normal EMG. Claimant is thus 
entitled to a 23% left upper extremity impairment for range of motion loss.

 26. Claimant has failed to demonstrate that it is more probably true than not 
that a peripheral nerve stimulator trial constitutes reasonable and necessary medical 
treatment designed to cure and relieve the effects of his industrial injury. Initially, Dr. 
Fitzgerald did not recommend a peripheral nerve stimulator assessment. Dr. Ring rec-
ommended against a peripheral nerve stimulator trial because there was no evidence 
that Claimant sustained a brachial plexus injury and his symptoms were most likely 
caused by mechanical shoulder pain. He explained that peripheral nerve stimulators are 
not approved by the FDA and are not an accepted form of treatment for Claimant’s  me-
chanical shoulder pain, carpal tunnel syndrome and cubital tunnel syndrome. Finally, 
doctors Raschbacher and Hattem reviewed Claimant’s medical records and determined 
that a nerve stimulator trial was not warranted. In contrast, Dr. Barolat did not ade-
quately address  how Claimant’s  nerve symptoms were caused by a brachial plexus in-
jury despite a normal EMG.

 27. Respondents have established that it is  more probably true than not that 
they are entitled to recover an overpayment from Claimant. Ms. Cooper credibly ex-
plained that Insurer has already paid Claimant for all of the indemnity benefits refer-
enced in its October 11, 2007 FAL. Insurer has not yet taken an SSDI offset against any 



of the indemnity benefits paid to Claimant for the period August 1, 2006 through April 
23, 2009. Ms. Cooper noted that Insurer made an error or mistake when it failed to 
claim the offset in the FAL. The overpayment totaled $20,525.98 based on a 40% ex-
tremity impairment rating. Claimant’s SSDI offset rate was  $144.40 per week. Respon-
dents may recover thus recover an overpayment in an amount based on this Order at 
the rate of $144.40 each week.

 28. Claimant has two three-inch scars on the back of his left shoulder as a re-
sult of his multiple surgeries. He also has one round scar slightly smaller than a dime in 
the same area. Claimant’s whole left clavicle and shoulder area from neck to shoulder is 
unnaturally elevated from the effects  of the February 1, 2005 industrial injury. Claimant 
is thus entitled to a disfigurement award in the amount of $2,000.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. §8-40-
102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to a conflicting 
conclusion and has rejected evidence contrary to the above findings as unpersuasive. See Mag-
netic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Whole Person Conversion

 4. Section 8-42-107(1)(a), C.R.S. limits medical impairment benefits to those 
provided in §8-42-107(2), C.R.S. when a claimant’s injury is one enumerated in the 
schedule of impairments. The schedule includes the loss of the arm at the shoulder. 
See §8-42-107(2)(a), C.R.S. When an injury results in a permanent medical impairment 



not set forth on a schedule of impairments, an employee is entitled to medical impair-
ment benefits paid as a whole person. See §8-42-107(8)(c), C.R.S.

 5. In resolving whether a claimant has sustained a scheduled impairment, 
the Judge must determine the situs  of a claimant’s “functional impairment.” Velasquez v. 
UPS, W.C. No. 4-573-459 (ICAP, Apr. 13, 2006). The situs of the functional impairment 
is  not necessarily the site of the injury. Id. Pain and discomfort that limit a claimant’s 
ability to use a portion of the body is considered functional impairment for purposes of 
determining whether an injury is off the schedule of impairments. Eidy v. Pioneer 
Freightways, W.C. No. 4-291-940 (ICAP, Aug. 4, 1998).

 6. As found, Claimant has failed to prove by a preponderance of the evi-
dence that he suffered a functional impairment beyond the arm at the shoulder. Dr. Ring 
credibly explained that the three surgeries Claimant underwent only affected the anat-
omy of his left shoulder and opined that the situs  of his permanent impairment is  limited 
to his left upper extremity. Although Claimant testified that he experiences pain in his  left 
arm and tingling in his fingers, he also suffers  from carpal tunnel syndrome and cubital 
tunnel syndrome. Because Claimant declined surgery for his carpal tunnel syndrome 
and cubital tunnel syndrome it is speculative to attribute his arm pain and tingling to his 
shoulder injury. The record thus does not contain persuasive evidence that the situs of 
Claimant’s functional impairment extended beyond the arm at the shoulder.

The DIME Opinion

 7. A DIME physician's  findings of MMI, causation, and impairment are bind-
ing on the parties unless overcome by “clear and convincing evidence.” §8-42-
107(8)(b)(III), C.R.S.; Peregoy v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004). The mere difference of medical opinion does not constitute clear and 
convincing evidence to overcome the opinion of the DIME physician. Javalera v. Monte 
Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see 
Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). However, 
the increased burden of proof required by DIME procedures  is  only applicable to non-
scheduled impairments  and is inapplicable to scheduled injuries. In Re Maestas, W.C. 
No. 4-662-369 (ICAP, June 5, 2007); see §8-42-107(8), C.R.S., Delaney, 30 P.3d at 693. 
Because Claimant suffered a scheduled impairment, Dr. Fitzgerald’s DIME opinion is 
not entitled to increased deference.

 8. As found, Respondents have established by a preponderance of the evi-
dence that Dr. Fitzgerald erroneously determined that Claimant had reached MMI. DIME 
physician Dr. Fitzgerald concluded that Claimant had not reached MMI because he re-
quired the following: (1) a shoulder arthrodesis assessment, (2) a mental health evalua-
tion, and (3) nerve pain medication. However, the record reveals  that the preceding 
treatments constitute medical maintenance treatment or have already been completed. 
Initially, Dr. Hatzadakis performed a shoulder arthrodesis  assessment on Claimant, did 
not recommend the procedure and determined that Claimant had reached MMI. Sec-
ond, Claimant underwent a psychiatric independent medical examination with Dr. 



Kleinman. Claimant told Dr. Kleinman that he was not interested in medication adjust-
ments or psychological treatment. Dr. Kleinman thus  concluded that Claimant had 
reached MMI from a mental health perspective. Finally, Dr. Ring persuasively explained 
that nerve pain medication is not an appropriate form of treatment for Claimant’s injury, 
any further changes in Claimant’s  medication regimen would constitute medical mainte-
nance care and none of the physicians who treated Claimant after August 23, 2007 had 
prescribed nerve pain medication. Notably, Dr. Abbott also commented that prescrip-
tions for nerve pain medication would constitute medical maintenance treatment.

 9. As found, Respondents  have also demonstrated by a preponderance of 
the evidence that Dr. Fitzgerald erroneously assigned Claimant a 44% upper extremity 
impairment rating. The impairment rating consisted of 23% for range of motion loss and 
27% for a brachial plexus nerve injury. Dr. Fitzgerald commented that Claimant’s EMG 
results were “not in a pattern that would be consistent with brachial plexopathy.” Never-
theless, Dr. Fitzgerald assigned Claimant an impairment rating for a brachial plexus 
nerve injury based on Ms. Gerig’s  observations. However, Dr. Ring persuasively con-
cluded that Claimant did not suffer a brachial plexus injury. He explained that an EMG is 
the “gold standard” and best test to determine whether a brachial plexus injury exists. 
Claimant’s EMG results and activities in the surveillance video are inconsistent with a 
brachial plexus injury. Furthermore, Dr. Clinkscales remarked that a consultation with a 
brachial plexus specialist was unnecessary because of Claimant’s normal EMG. Claim-
ant is thus entitled to a 23% left upper extremity impairment for range of motion loss.

Peripheral Nerve Stimulator Trial

 10. Respondents are liable for authorized medical treatment that is reason-
able and necessary to cure and relieve the effects of an industrial injury. §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716 (Colo. 1994). 
The determination of whether a particular treatment modality is reasonable and neces-
sary to treat an industrial injury is a factual determination for the ALJ. In re of Parker, 
W.C. No. 4-517-537 (ICAP, May 31, 2006); In re Frazier, W.C. No. 3-920-202 (ICAP, 
Nov. 13, 2000). It is the Judge’s  sole prerogative to assess the sufficiency and probative 
value of the evidence to determine whether the claimant has  met his burden of proof. 
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 
1999).

 11. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that a peripheral nerve stimulator trial constitutes reasonable and necessary 
medical treatment designed to cure and relieve the effects  of his industrial injury. Ini-
tially, Dr. Fitzgerald did not recommend a peripheral nerve stimulator assessment. Dr. 
Ring recommended against a peripheral nerve stimulator trial because there was no 
evidence that Claimant sustained a brachial plexus injury and his  symptoms were most 
likely caused by mechanical shoulder pain. He explained that peripheral nerve stimula-
tors are not approved by the FDA and are not an accepted form of treatment for Claim-
ant’s mechanical shoulder pain, carpal tunnel syndrome and cubital tunnel syndrome. 
Finally, doctors Raschbacher and Hattem reviewed Claimant’s medical records and de-



termined that a nerve stimulator trial was not warranted. In contrast, Dr. Barolat did not 
adequately address how Claimant’s nerve symptoms were caused by a brachial plexus 
injury despite a normal EMG.

Overpayment

 12. An “overpayment” includes money received by a claimant that exceeds the 
amount that should have been paid or that the claimant was not entitled to receive. 
§8-40-201(15.5), C.R.S. Respondents have the burden of proving an entitlement to re-
cover an overpayment. Rocky Mountain Cardiology v. ICAO, 94 P.3d 1182, 1186 (Colo. 
App. 2004). In 1997 the General Assembly amended §8-43-303 to permit reopening on 
the basis of “fraud” or “overpayment.” In Re Simpson, W.C. No. 4-467-097 (ICAP, Aug. 
8, 2007). Moreover, the statute provides that reopening may not “affect moneys already 
paid except in cases  of fraud or overpayment.” Id. Consequently, the statute contem-
plates that in cases involving an overpayment, the ALJ “has authority to remedy the 
situation.” In Re Moran-Butler, W.C. No. 4-424-488 (ICAP, Aug. 21, 2008); In Re Simp-
son, W.C. No. 4-467-097 (ICAP, Aug. 8, 2007).

 13. As found, Respondents have established by a preponderance of the evi-
dence that they are entitled to recover an overpayment from Claimant. Ms. Cooper 
credibly explained that Insurer has already paid Claimant for all of the indemnity bene-
fits referenced in its October 11, 2007 FAL. Insurer has  not yet taken an SSDI offset 
against any of the indemnity benefits paid to Claimant for the period August 1, 2006 
through April 23, 2009. Ms. Cooper noted that Insurer made an error or mistake when it 
failed to claim the offset in the FAL. The overpayment totaled $20,525.98 based on a 
40% extremity impairment rating. Claimant’s SSDI offset rate was $144.40 per week. 
Respondents may recover thus  recover an overpayment in an amount based on this 
Order at the rate of $144.40 each week.

Disfigurement

 14. Section 8-42-108, C.R.S. provides that a claimant may obtain additional 
compensation if he is seriously disfigured as the result of an industrial injury. As found, 
Claimant has two three-inch scars  on the back of his left shoulder as  a result of his mul-
tiple surgeries. He also has one round scar slightly smaller than a dime in the same 
area. Claimant’s whole left clavicle and shoulder area from neck to shoulder is unnatu-
rally elevated from the effects of the February 1, 2005 industrial injury. Claimant is thus 
entitled to a disfigurement award in the amount of $2,000.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant reached MMI on August 23, 2007.



2. Claimant is entitled to a 23% left upper extremity impairment rating.

3. Claimant’s request for a peripheral nerve stimulator trial is denied.

4. Respondents are entitled to recover an overpayment in an amount based 
on this Order at the rate of $144.40 each week.

5. Claimant is entitled to a disfigurement award in the amount of $2,000.

6. Any issues not resolved in this Order are reserved for future determina-
tion.

DATED: October 28, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-505-189

ISSUE
 

The sole issue to be determined by this decision concerns medical benefits, spe-
cifically, mileage reimbursement for travel expenses incurred for travel to treating physi-
cians and to pick up prescription medications. 

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1. This  claim involves an admitted industrial injury of February 7, 2001, 
and is under a General Admission of Liability (GAL) filed on April 26, 2007. 

2. Between November 12, 2008, and February 25, 2009, Claimant actually 
traveled three-thousand, two-hundred and thirty-five (3, 235) miles to obtain medical 
treatment and to pick up prescriptions from pharmacies located in the Loveland, 
Colorado, area. 

3. Between February 26, 2009, and July 29, 2009, Claimant actually trav-
eled two thousand, two-hundred and thirty-three miles (2, 233) to obtain medical 
treatment and prescriptions from pharmacies located in the Loveland, Colorado, 
area. 



4. At hearing, Respondents argued that Claimant was not entitled to actual 
mileage incurred for traveling to and from the providers and pharmacies, but should 
be paid mileage as calculated by “MapQuest” (hereinafter the so-called “MapQuest 
Rate”). 

5. On February 25, 2009, Claimant submitted mileage reimbursement for 
the miles traveled between November 12, 2008, and February 25, 2009, requesting 
reimbursement in the amount of $1,294.00.

6. On March 20, 2009, Claimant was paid only $1,017.20, a difference of 
$276.80. 

7. With Claimant’s  check, Respondents  outlined their concerns with re-
gard to Claimant’s February 25, 2009, mileage request setting forth:

I’ve ran (sic) your client’s mileage against the reported by MapQuest (en-
closed). In many cases, your client seems to be overstating the amount of miles it 
takes to get from his home to the various physicians and pharmacies. I also found a 
few trips to the pharmacy that we do not have a corresponding bill. I have deleted 
these from the overall trip mileage. 

8. On April 23, 2009, Claimant responded to Respondents’ rejection of his 
mileage request setting forth:

First, you rely upon Mapquest to deny [Claimant’s] mileage stating that he is 
overstating the amount of miles it takes to get from his home to various physicians’ 
offices and pharmacies. We note that the Mapquest you are using is reflecting that 
the [Claimant and his family] live on the frontage road when, in fact, their home is not 
on the road but is back some distance from the road. Although the address is on the 
frontage road the driveway to get to the home has to go around a trucking company’s 
property and, therefore, that is one part of your Mapquest, which is incorrect. 

Additionally, my client has actually clocked the mileage on his odometer and 
Mapquest is incorrect with regard to mileage. He will testify to these issues at hear-
ing.

* * *
Next, you make the allegation that my client has made trips to the pharmacy 

for which you do not have corresponding medical bills. Often he goes to the phar-
macy to pick up medication only to be told that your company has not authorized the 
prescribed medication. 

9. At hearing, Claimant testified that prior to every trip to his authorized 
treating doctors, and to the pharmacy to pick up prescriptions, he pushes his trip 
odometer to zero. After making the round trip, he writes the mileage immediately 
down in a log he keeps in his car. That log is transferred to the mileage submissions 



he makes. Claimant further testified that he does not always follow the MapQuest 
route if there are delays in traffic and that the MapQuest route is not, in fact, accu-
rate. The ALJ finds that the Claimant presented and testified credibly because his 
testimony is consistent with reason and common sense, and it was not impeached in 
any way. 

10. The adjuster testified that MapQuest was not run from Claimant’s 
home, which is an RV in a 96 space RV park but, rather, from the generic address of 
the RV park. The adjuster does not know what route Claimant actually took to his 
doctors and pharmacies, as she was not in his car when he made his visits. While 
credible, the adjuster lacks a sufficient basis or foundation to dispute the Claimant’s 
testimony concerning his actual mileage.

11. On August 6, 2009, Claimant submitted a second mileage request for 
mileage traveled between February 26, 2009, and July 29, 2009. Claimant requests 
reimbursement of $1,228.15. That mileage has not yet been paid.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

 
 a. In deciding whether an injured worker has met the burden of proof, 

the ALJ is  empowered “to resolve conflicts in the evidence, make credibility determina-
tions, determine the weight to be accorded to expert testimony, and draw plausible in-
ferences from the evidence.” See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 
1977). The fact finder should consider, among other things, the consistency or inconsis-
tency of a witness’ testimony and/or actions; the reasonableness  or unreasonableness 
(probability or improbability) of a witness’ testimony and/or actions; the motives  of a wit-
ness; whether the testimony has been contradicted; and, bias, prejudice or interest. See 
Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005). 
As found, the Claimant’s testimony was consistent with reason and common sense, it 
was credible and it supports the actual mileage he claims. On the other hand, the ad-
juster’s mechanistic use of MapQuest, without regard to Claimant’s actual mileage was 
not reasonable because there is nothing in the statutes or rules that mentions 
MapQuest. On the contrary, the statutes and rules imply reimbursement for “actual” 
mileage as long as the mileage is not unreasonable.

b. Respondents argue that Claimant is not entitled to mileage reimburse-
ments for his  actual miles traveling to doctor visits and to obtain prescription medica-
tions pursuant to Workers’ Compensation Rules of Procedure (WCRP), Rule 18-6 (E), 7 
CCR 1101-3, but rather that Claimant is only entitled to the MapQuest miles. The ALJ is 
not persuaded by this argument. 



c. WCRP, Rule 18-6 (E), 7 CCR 1101-3, provides for reimbursement for rea-
sonable and necessary medical expenses for travel to and from medical appointments 
and to obtain prescribed medications.

 
d. The holding in Mitchell v. Valley Welding, Inc., W.C. No. 4-312-227 [Indus-

trial Claim Appeals  Office (ICAO), October 21, 1997] is instructive. In Mitchell, the ALJ 
denied Claimant’s request to have Respondents  pay for modification of a van. The ALJ 
found that Respondents have provided reliable transportation services for Claimant and 
further found that Respondents  were “willing to make adequate arrangements to deliver 
the claimant’s medications. . . .” In that case, the ICAO held:

[T]he respondents are liable for medical services and medical apparatus which 
are either medical in nature or “incidental” to obtaining medical treatment. § 8-42-
101(1)(a), C.R.S. 1997; County Squire Kennels v. Industrial Claim Appeals Office, 899 
P.2d 362 (Colo. App. 1995). An expense is  “medical in nature” if it relieves the symp-
toms or effects of the injury and is directly related to the claimant’s physical needs. Bel-
lone v. Industrial Claim Appeals Office, 940 P.2d 1116, (Colo. App. 1997); Hillen v. Tool 
King, 851 P.2d 289 (Colo. App. 1993).

An expense is “incidental” to medical treatment if the expense “enables” the 
claimant to obtain treatment or is a “minor concomitant” of medical treatment. Country 
Squire Kennels v. Industrial Claim Appeals Office, supra.

e. In Daughtry v. King Soopers, Inc., W.C. No. 3-837-001 (ICAO, January 17, 
1996), an ALJ denied reimbursement for mileage expenses  that the Claimant incurred 
to obtain medically prescribed drugs. In setting aside the ALJ’s Order, ICAO expressly 
held that drugs prescribed by a physician are a form of medical “supply” which § 8-42-
101(1)(a) requires Respondents to provide if reasonable and necessary to cure or re-
lieve the effects of the industrial injury. Further, ICAO stated that they could “find no 
statutory basis for the ALJ’s apparent distinction between travel for the purpose of ob-
taining treatment by a physician and travel for the purpose of obtaining drugs (or other 
therapy) prescribed by a physician.” Moreover, citing Industrial Commission v. Pacific 
Employers Insurance Co., 120 Colo. 373, 209 P.2d 908 (1949), Sigman Meat Co. v. In-
dustrial Claim Appeals Office, 761 P.2d 265 (Colo. App. 1988), and Country Squire 
Kennels v. Tarshis, 899 P.2d 362 (Colo. App. 1995), the ICAO has previously held that 
mileage expenses incurred to obtain prescription drugs are compensable if “incident” to 
obtaining the prescribed drugs. 

f. The Daughtry holding was reaffirmed in the matter of Anderson v. United 
Airlines and Gallagher Bassett Services, W.C. No. 4-445-052 (ICAO, January 9, 2004). 

g. Additionally, insofar as the Respondents argue the mileage expenses are 
not reasonable and necessary because the Claimant could have procured the drugs 
during the shopping trips to his regular grocery store, the ALJ finds this  argument un-
persuasive. As noted above, the question of whether particular mileage expenses are 



reasonable and necessary is a question of fact for the ALJ. Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

h. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits. §§ 8-43-201 and 8-43-210, C.R.S. 
(2008). See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial 
Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals 
Office, 24 P. 3d 29 (Colo. App. 2000). A “preponderance of the evidence” is  that quan-
tum of evidence that makes a fact, or facts, more reasonably probable, or improbable, 
than not. Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 
273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 
[Industrial Claim Appeals Office (ICAO), March 20, 2002]. Also see Ortiz  v. Principi, 274 
F.3d 1361 (D.C. Cir. 2001). As found, Claimant has sustained his burden of proof by 
proving that the mileage he submitted on February 25, 2009, in the amount of 3, 235 
miles was accurate and actually incurred. Claimant is entitled to a full payment of 
$1,294.00, less the previously paid amount of $1,017.20, resulting in an additional pay-
ment of $276.80. Also, as found, Claimant has proven that the mileage he submitted on 
August 6, 2009, in the amount of 2, 233 miles payable at the rate of $1,228.15 was ac-
tually incurred and should be paid.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. Respondents shall pay the Claimant $1,294.00 for mileage, less the previ-
ously paid amount of $1,017.20, resulting in an additional payment of $276.80, 
which is retroactively due and payable forthwith.

B. Respondents shall pay in full Claimant’s mileage submission of August 6, 
2009, in the amount of 2, 233 miles, in the amount of $1,228.15, which is retroac-
tively due and payable forthwith.

C. Respondents shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due. 

D. Any and all issues not determined herein are reserved for future decision.

DATED this 29 day of October 2009.

EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-724-999



ISSUES

The issues to be determined by this decision include: 

1. Whether Claimant is permanently and totally disabled (PTD) and unable to earn 
wages in the same or other employment; 

2. Whether Claimant has overcome the division independent medical examination 
(DIME) physician’s determination with respect to permanent partial disability (PPD) 
benefits, by clear and convincing evidence;

3. Whether Claimant proved that his average weekly wage (AWW) should be in-
creased; 

4. Whether Claimant is entitled to a change of physician; and

5. Whether Respondent has overcome the DIME physician’s determination with re-
spect to permanent partial disability (PPD) benefits, by clear and convincing evidence. 

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1. Claimant was born April 27, 1972 and is currently 37 years old.

2. Claimant worked as a Patrol Officer/Sheriff’s Deputy from 1994 to 2007. His duties 
included work as a detention officer, work in community relations to promote safety, work 
with motor vehicle accidents and domestic disputes, conducting drug searches, investiga-
tions, and apprehensions. 

3. Claimant has a history of non-work related back problems. In November of 2000 Dr. 
Sung evaluated Claimant for left back and buttock pain. An MRI dated June 22, 2006 re-
vealed a large left posterior L5-S1 disk herniation, as well as a L4-5 disk herniation and 
facet degeneration at L3-4 and L5-S1. On July 6, 2006, Dr. Sung recommended a surgical 
discectomy for Claimant’s low back problems. Claimant underwent a non-work related 
lumbar discectomy on July 18, 2006. Claimant was released back to work on October 3, 
2006.

4. On October 13, 2006, Claimant was involved in a work related motor vehicle acci-
dent. Claimant went to Parkview Medical Center, where he was evaluated through x-rays 
of the lumbar spine and released. He was given Vicodin for pain control. 



5. Dr. Sung evaluated Claimant on November 1, 2006. His impression was that of L4 
through S1 disk degeneration and an L4-5 annular tear. Following treatment, Claimant was 
released to work without restrictions.

6. Dr. Bradley (Emergicare) placed Claimant at maximum medical improvement in 
January 2007, and released Claimant without any evidence of permanent impairment as-
sociated with the work injury. Respondent filed a Final Admission consistent with Dr. Brad-
ley’s determination.

7. Claimant objected to the Final Admission of Liability and began the Division IME 
process. 

8. On March 15, 2007, Claimant returned to Emergicare complaining of increased low 
back pain. Dr. Sung evaluated Claimant on May 31, 2007 and, following an MRI and dis-
cogram, ultimately recommended Claimant receive an L4 through S1 anterior fusion. 

9. Dr. Sandell performed the DIME on November 22, 2007. Dr. Sandell reported that 
Claimant was not at maximum medical improvement based on Claimant’s worsening of 
condition and that another surgery may be appropriate. Dr. Sandell rated Claimant with a 
25% whole person impairment. At that time he did not apportion Claimant’s prior non-work 
related back surgery, but noted that “I would addendum this impairment if further informa-
tion becomes available. If there is any information regarding his pre-accident ROM, that 
would then be apportioned.” 

10. Respondent authorized the lumbar fusion recommended by Dr. Sung and Claimant 
underwent a lumbar fusion on January 14, 2008. Claimant reported improvement with the 
surgery, particularly with reduction in nerve pain. 

11. Dr. Bradley placed Claimant again at maximum medical improvement on October 2, 
2008. 

12. On December 8, 2008, a follow up DIME with Dr. Sandell occurred. Dr. Sandell 
agreed with Dr. Bradley that Claimant reached maximum medical improvement on Octo-
ber 2, 2008. He rated Claimant with a 23% whole person impairment. He noted that “I do 
feel there is an issue of apportionment regarding the ROM. Therefore, I used the work-
sheets for evaluation and ROM deficits from a previous spinal injury. This provided a 3% 
ROM impairment due to previous injury. Therefore, 13% minus 3% equals a 10% whole 
person impairment for ROM as it relates to this injury.” 

13. Respondent filed a Final Admission on March 5, 2009 consistent with Dr. Sandell’s 
report. 

14. On April 6, 2009, Claimant objected to the Final Admission and filed an Application 
for Hearing. Hearing in this matter took place on July 16, 2009. 



15. Claimant testified at hearing. He is 37 years old. He admitted that he participates in 
a multitude of physical activities and is independent and functional: he vacuums; he mows 
the yard, uses a Bowflex machine regularly, prepares meals, uses an air brush to paint, 
grocery shops, and prepares meals for his family.

16. At hearing Claimant admitted that he was featured in a newspaper article in the 
Pueblo West View, published September 25, 2008. The September 25, 2008 article publi-
cized Claimant’s ownership in a business, which was recently started with his wife, called 
“Massage and Body Works.” Claimant admitted he is the owner of “Massage and Body 
Works” and that he is a licensed massage therapist.

17. Claimant testified that he used to own and operate a video rental business called 
Santa Fe Video. Claimant is the registered agent for Santa Fe Video, LLC. 

18. Claimant’s interrogatory responses, signed under oath, failed to disclose his 
ownership in Massage and Body Works or the fact that he is a licensed massage thera-
pist. Claimant’s interrogatory responses, signed under oath, further failed to disclose 
that he owned and operated a video rental store, Santa Fe Video, LLC. At hearing 
Claimant testified that “he did not know why” he failed to disclose this employment his-
tory and educational history. I did not find Claimant’s testimony credible. 

19. Ms. Torrey Beil, Respondent’s vocational expert, prepared a report and also testi-
fied at hearing. She concluded that Claimant is able to return to light work and earn wages. 
Ms. Beil based her conclusion on all of the medical records, Claimant’s permanent work 
restrictions of no lifting greater than 30 pounds, her interview of Claimant, his history of 
prior employment and education. 

20. Ms. Beil testified that Claimant did not reveal, during her vocational interview/
assessment with the Claimant, the fact that he owned Massage and Body Works. She tes-
tified that Claimant was not forthcoming about his former ownership in a video rental busi-
ness, Santa Fe Video, LLC. Ms. Beil also testified that Claimant did not disclose that he 
was a licensed massage therapist.

21. Ms. Beil testified that she relies on Claimant’s subjective reporting of his employ-
ment and educational history to perform a vocational assessment. Ms. Beil testified that if 
someone withholds information regarding their employment and educational background, 
it hinders her ability to identify transferable skills and conduct appropriate labor market re-
search.

22. Based on the information she was provided by Claimant and her records review, 
Ms. Beil still identified the positions of: a.) video rental clerk; b.) private investigator; and c.) 
sales clerk, as appropriate positions for Claimant given his skill set and permanent work 
restrictions. She testified that the three specific positions identified as suitable for Claimant 
were a sample of what positions were available. Ms. Beil noted that the job positions she 
identified was not meant to be an exhausting list, but rather a representative sampling, of 



what positions were available for Claimant. I find Ms. Beil’s testimony regarding the avail-
ability of suitable employment positions credible and persuasive. 

23. Dr. Bradley, Claimant’s treating physician, found Claimant medically approved to 
work in the positions of video rental clerk, private investigator, and sales clerk. Dr. Primack, 
who performed an Independent Medical Examination on Claimant previously, also found 
Claimant medically approved to work in the positions of video rental clerk, private investi-
gator, and sales clerk. I found Dr. Bradley’s and Dr. Primack’s testimony regarding this is-
sue credible. 

24. Prior to commencement of the hearing, due to that fact that Dr. Sandell was unable 
to attend and had been properly served a subpoena, Claimant was permitted to take the 
post hearing deposition of Dr. Sandell. 

25. Dr. Sandell testified that he apportioned range of motion due to Claimant’s history 
of non-work related back problems. He used the Division’s worksheets for apportion-
ment and detailed the step by step procedure he used in support of apportionment. 

26. Dr. Sandell did not apportion at the time of his initial evaluation because “I wasn't 
as concerned about the issue of apportionment, because I had already stated I didn't 
feel he was at MMI. Even though the Division requires we provide an impairment rating, 
even if we say they're not at MMI, I think, ultimately the impairment needs to be applied 
when they are at MMI.” In the first DIME appointment, Dr. Sandell did not use the Divi-
sion apportionment worksheets because Claimant was not yet at MMI. 

27. Dr. Sandell considered Claimant’s hernia but chose not to rate because it was 
treated and resolved. “I did not provide any impairment for the hernia. I was aware of 
the history. It was my understanding, this was treated and addressed, and he was not 
complaining of any ongoing problems with his hernia.” 

28. Claimant testified that he thought he would receive a 3% raise annually. The ALJ 
does not find this to be persuasive on the issue.

29. , Dr. Sandell testified that Claimant’s treatment for his work related injury was 
reasonable and appropriate and Dr. Sandell did not see any indication that a change of 
physician was appropriate. The evidence does not warrant a change of physician. 

CONCLUSIONS OF LAW

1. When determining credibility, the fact finder should consider, among other things, 
the consistency of the witness’s testimony and actions; the reasonableness or unrea-
sonableness (probability and improbability) of the testimony and actions; the motives of 
the witness; whether the testimony has been contradicted; and bias, prejudice, or inter-
est. Prudential Insurance Company v. Cline, 57 P.2d 1205 (Colo. 1936); CJS, Civil 3:16 
(2005).



2. To establish a permanent total disability, Claimant must demonstrate by a pre-
ponderance of the evidence that he is unable to earn wages in the same or other em-
ployment. C.R.S. §8-43-201; C.R.S. §8-40-201(16.5)(a).
3. Claimant failed to establish that he is unable to earn wages in the same or other 
employment by a preponderance of evidence. Instead, the evidence revealed that 
Claimant has transferable skills, a strong work history and that Claimant is currently 
working in his business Massage and Body Works. Further, Ms. Beil’s testimony was 
persuasive and identified multiple employment positions that are reasonably available to 
Claimant. In addition, Dr. Bradley and Dr. Primack found Claimant medically approved 
to work in these positions. Based upon a totality of the evidence presented, accounting 
for appropriate credibility determinations, the ALJ concludes that the Claimant has failed 
to establish that it is more likely than not that he is PTD.
4. The findings of a Division-sponsored independent medical evaluator shall only be 
overcome by clear and convincing evidence. C.R.S. §8-42-107(8). Apportionment of 
medical impairment, as opposed to “disability,” is an issue for determination by the 
DIME physician and the DIME physician’s apportionment is binding unless overcome by 
clear and convincing evidence. See McClure v. Stresscon Corp., W.C. No. 4-442-919 
(ICAO May 17, 2001). Clear and convincing evidence is highly probable and free from 
serious or substantial doubt and the party challenging the DIME physician’s findings 
must present evidence showing it highly probably that the DIME physician is incorrect. 
Metro Moving & Storage Company v. Gussard, 914 P.2d 411 (Colo. App. 1995). A fact or 
proposition has been proved by clear and convincing evidence if, after considering all of 
the evidence, the trier of fact finds it to be highly probable and free from serious or sub-
stantial doubt. Id. A mere difference of opinion between physicians fails to constitute er-
ror. See Gonzales v. Browning Farris Industry of Colorado, W.C. No. 4-350-36 (ICAO 
March 22, 2000).
5. Neither Claimant nor Respondent was successful in overcoming Dr. Sandell’s di-
vision IME findings. Dr. Sandell’s opinion was legitimately based on medical evidence 
and Dr. Sandell appropriately utilized the Division worksheets regarding apportionment. 
Based upon a totality of the evidence presented, accounting for appropriate credibility 
determinations, the ALJ concludes that the Claimant and Respondent failed to establish 
that the opinion of the DIME physician is clearly erroneous as to the determination of 
Claimant’s medical impairment and the issue of apportionment related thereto.
6. Average weekly wage (AWW) is generally determined based upon an employee’s 
wage at the time of the injury. C.R.S. §8-40-201(19); C.R.S. §8-42-102. An employee 
has the burden of proving entitlement to benefits by a preponderance of the evidence. 
C.R.S. §8-43-201.
7. Claimant submitted no documents or wage records indicating he is entitled to an 
increase in AWW. Instead, he testified only that he thought he would receive a 3% raise 
annually. The evidence presented does not support an increase in AWW and Claimant 
failed to meet his burden of proof. Based upon a totality of the evidence presented, ac-
counting for appropriate credibility determinations, the ALJ concludes that the Claimant 
has failed to establish that it is more likely than not that his AWW should be increased.
8. A claimant may seek a change of physician upon a “proper showing.” C.R.S. §8-
43-404(5); Carlson v. Industrial Claim Appeals Office, 950 P.2d 663 (Colo. App. 1997). 
Section 8-43-404(5) does not contain a specific definition of what constitutes a “proper 



showing.” Consequently, it has been held that the ALJ possesses broad discretionary 
authority to grant a change of physician depending on the particular circumstances of 
the claim. See Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999) 
Szocinski v. Powderhorn Coal Co., W.C. No. 3-109-400 (ICAO December 14, 1998); 
Merrill v. Mulberry Inn, Inc., W.C. No. 3-949-781 (ICAO November 16, 1995). Mere dis-
satisfaction of the claimant with the physician or other personal reasons does not com-
pel the ALJ to approve a change of physician. Pohlod v. Colorado Springs School Dis-
trict No. 11, W.C. No. 4-621-629 (ICAO May 2, 2007)(citing Greager v. Industrial Com-
mission, 701 P.2d 168 (Colo. App. 1985)).
9. Claimant did not provide a proper showing as to why a change of physician is 
necessary under the present circumstances and his testimony demonstrated only mere 
dissatisfaction. In contrast, Dr. Sandell testified that Claimant’s treatment for his work 
related injury was reasonable and appropriate and Dr. Sandell did not see any indication 
that a change of physician was appropriate. (Dr. Sandell P 47). The evidence simply 
does not warrant a change of physician. Based upon a totality of evidence presented, 
accounting for appropriate credibility determinations, the ALJ concludes that the Claim-
ant has failed to establish that he is entitled to a change in physician.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for PTD is denied and dismissed. 

2. Claimant’s claim for an increase in the PPD is denied and dismissed. 

3. Claimant’s claim for an increase in AWW is denied and dismissed. 

4. Claimant’s claim for a change of physician is denied and dismissed. 

5. Respondent’s claim for a decrease in PPD is denied and dismissed. 

6. All matters not determined herein are reserved for future determination.

DATE: October 28, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-733-071



ISSUES

The issue to be determined by this Order is  Claimant's entitlement to penalties 
against Respondent-Employer for failure to follow a previous Order issued October 28, 
2008 by Administrative Law Judge Martin D. Stuber. 

FINDINGS OF FACT

1. Respondent-Employer acknowledged receipt of ALJ Stuber’s October 27, 2008 
Order and knew or reasonably should have known of his obligation to post a bond or 
deposit the sum of $27,000.00 with the Division of Workers’ Compensation especially 
when one considers the prior Order requesting Respondent-Employer to post/deposit 
the sum of $16,000.00 with the Division.

2. Respondent-Employer timely appealed the October 27, 2008 Order arguing that 
his insurance broker failed to supply all necessary paperwork to create a policy covering 
his employee against work-related injuries. Thus, Employer constructively was challeng-
ing his obligation to post and deposit the sum of $27,000.00. This constitutes further 
evidence that Respondent-Employer was aware of his obligation to make the necessary 
payment or post the Ordered bond.

3. The Industrial Claim Appeals panel perceived no basis upon which to interfere 
with the Order of ALJ Stuber dated October 27, 2008. Therefore, the Panel affirmed the 
Order and it became final as the Respondent-Employer did not appeal the Panel's deci-
sion further.

4. In addition to acknowledging receipt of the October 27, 2008 Order, Respondent-
Employer testified that he received correspondence from the Department of Labor and 
Employment, Division of Workers' Compensation Special Funds Unit dated May 23, 
2008 and November 12, 2008 advising Respondent-Employer that the trust deposit/
bond ordered had not been received. Respondent-Employer has made no effort to post 
the bond, deposit the trust amount and has not paid the Claimant directly any sum to 
cover the benefits ordered.

5. Respondent-Employer has willfully refused to post the bond and/or make pay-
ment to the Claimant, testifying that he had "no intention" of doing so.

6. Claimant testified that he has received no payments from Respondent-Employer 
for previously ordered temporary/permanent partial, and/or disfigurement benefits. Fur-
thermore, Claimant testified that he has received no payment to compensate him for the 
penalties previously ordered by ALJ Stuber pursuant to his October 27, 2008 Order.

CONCLUSIONS OF LAW



Based upon the Findings of Fact, the ALJ makes the following Conclusions of 
Law:

1. Claimant seeks a penalty pursuant to Section 8-43-304(1), C.R.S. due to the 
Respondent-Employer's violation of the October 27, 2008 order to post a bond or de-
posit $27,000.00 within ten (10) days. Section 8-43-408(2), C.R.S., required the Judge 
in the October 27, 2008 order to require the Respondent-Employer to deposit monies or 
post a bond with the Division. The order required that deposit within ten (10) days. As 
found, the Respondent-Employer has intentionally failed to comply with the order. 

2. Section 8-43-304(1), C.R.S. provides in pertinent part for penalties of up to 
$500.00 per day if the employer "violates any provision of articles 40 to 47 of this title, or 
does any act prohibited thereby, or fails or refuses to perform any duty lawfully enjoined 
within the time prescribed by the director or panel, for which no penalty has been spe-
cifically provided, or fails, neglects, or refuses to obey any lawful order made by the di-
rector or panel." Analysis of the penalty under section 8-43-304(1) is appropriate. Holli-
day v. Bestop, Inc., 23 P.3d 700 (Colo. 2001) ("Holliday II") held that the phrase "for 
which no penalty has been specifically provided" referred to the third category of viola-
tions, failing to perform a duty lawfully enjoined, but it did not refer to penalties for failure 
to obey a lawful order of the director or panel. Pena v. Industrial Claim Appeals Office of 
the State of Colorado, 117 P.3d 84, (Colo.App.2004) held that the limiting phrase ap-
plied to the first three categories, not just the third category. In any event, the fourth 
category, violating an order, subjects the violator to a possible penalty under section 8-
43-304(1), C.R.S., even if other specific penalties may also be available. "Order" is de-
fined in section 8-40-204(15), C.R.S. as including a rule: "Order" means and includes 
any decision, finding and award, direction, rule, regulation or other determination arrived 
at by the director or Administrative Law Judge." The ALJ concludes that the 
Respondent-Employer is liable for only one of the penalties for the same actions. The 
ALJ concludes that the most appropriate penalty hereunder involves the failure to obey 
the order of ALJ Stuber.

3. Under Section 8-43-304(1), Claimant must first prove that the disputed conduct 
constituted a violation of statute, rule, or order. Allison v. Industrial Claims Appeals Of-
fice, 916 P.2d 623 (Colo. App. 1995); Villa v. Wayne Gomez Demolition & Excavating, 
Inc., W.C., No. 4-236-951 (ICAO, January 7, 1997). Second, if the employer committed 
a violation, penalties may be imposed only if the employer's actions were not reason-
able under an objective standard. Pioneers Hospital of Rio Blanco County v. Industrial 
Claims Appeals Office, 114 P.3d 97 (Colo. App. 2005); Jiminez v. Industrial Claim Ap-
peals Office, 107 P.3d 965 (Colo. App. 2003); Pueblo School District No. 70 v. Toth, 924 
P.2d 1094 (Colo. App. 1996). The standard is "an objective standard measured by the 
reasonableness of the insurer's action and does not require knowledge that the conduct 
was unreasonable." Colorado Compensation Insurance Authority v. Industrial Claim Ap-
peals Office, 907 P.2d 676, (Colo. App. 1995). 

4. As found, the Respondent-Employer failed to deposit sums or file a bond with the 
Division, as ordered in the October 27, 2008 order. As found, the employer had no rea-



sonable basis for the violation. The penalties hereunder commence on November 7, 
2008 and continue until paid. Each day of violation is a separate violation.

5. Section 8-43-304, C.R.S. requires imposition of a penalty of at least one cent per 
day for the employer's unreasonable violation of the order commencing November 7, 
2008. Marple v. Sait Joseph Hospital, W.C., No. 3-966-344 (Industrial Claim Appeals 
Office, September 15, 1995) (decided under predecessor Section 8-53-116). All of the 
circumstances must be considered in determining the amount. The amount of the pen-
alty should be sufficient to dissuade a violator from future violations, but should not be 
constitutionally excessive or grossly disproportionate to the violation found. The ALJ 
should consider the reprehensibility of the conduct involved, the harm to the non-
violating party and the difference between the amount of the penalty and civil damages 
that could be imposed in comparable cases. Associated Business Products v. Industrial 
Claim Appeals Office, 126 P.3d 323 (Colo. App. 2005). 

6. Considering the nature of the violation, (a repeat violation of a failure to submit 
sums ordered to be paid or post a bond) and Respondent-Employer’s insistence that he 
has no intention of paying the ordered sums or posting the bond, as well as the Claim-
ant’s continuing need for benefits, the ALJ concludes that the previously ordered $20.00 
per day penalty was insufficient to dissuade the violator from future violations. The 
Judge concludes that a penalty of $25.00 per day is appropriate for 306 days of viola-
tion up to the hearing in this matter. 

7. Pursuant to Section 8-43-408(2), C.R.S., the Respondent-Employer is required to 
post a bond or deposit additional monies to cover the amount of penalties in the current 
order, in the total amount of $7,650.00. 

ORDER

 It is therefore ordered that:

1. The Respondent-Employer shall pay a penalty in the amount of $7,650.00. The 
Respondent-Employer shall pay 75% of the penalty to the Claimant as the aggrieved 
party and 25% to the Subsequent Injury Fund. 

2. The Respondent-Employer shall pay interest to Claimant at the statutory interest 
rate of eight percent (8%) on all amounts of compensation not paid when due.

3. The Respondent-Employer shall:

a. Deposit the sum of $7,650.00 with the trustee, Subsequent Injury Fund Unit of 
the Division of Workers' Compensation, P.O. Box 300009, Denver, Colorado 80203-0009, 
Attention: SS, to secure the payment of all unpaid compensation and benefits awarded, 
or in lieu thereof,



b. File a bond in the sum of $7,650.00 with the Division of Workers' Compensation 
within ten (10) days of the date of this order:

(1) Signed by two or more responsible sureties who have received prior approval of 
the Division of Workers' Compensation or

(2) Issued by a surety company authorized to do business in Colorado.

(3) The bond shall guarantee payment of the compensation and benefits awarded.

4. IT IS FURTHER ORDERED: That the Respondent shall notify the Division of 
Workers' Compensation of payments made pursuant to this order.

5. IT IS FURTHER ORDERED: That the filing of any appeal, including a petition for 
review, shall not relieve the Respondent of the obligation to pay the designated sum to a 
trustee or to file the bond. Section 8-43-408(2) C.R.S.

6. This order does not relieve the Respondent-Employer from the obligations im-
posed by all previous orders in this matter.

7. All matters not determined herein are reserved for future determination.

DATE: October 28, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-795-810

ISSUES
 

The issues to be determined by this decision concern compensability and, if 
compensable, medical benefits. 

 
FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

 1. The Employer employed the Claimant in its logistics department. On May 
11, 2009, the Claimant reported to work at approximately 4:00 AM. At approximately 
11:30 AM, he stated that he was stocking. While walking across the floor, his left knee 
buckled when his  foot allegedly caught on the linoleum. As found below, Claimant did 



not mention the alleged “catching of his foot on linoleum” until his testimony at the 
hearing. The ALJ does not find the alleged “foot catching on linoleum” testimony credi-
ble because it is  inconsistent with Claimant’s  previous contemporaneous statements in 
which there was no mention of this  allegation. The Claimant reported to his supervisor, 
Pil Kim, that he was having a problem with his knee and did not mention the alleged 
“foot catching on linoleum.” 

 2. The Claimant’s left knee progressively worsened on the date of the inci-
dent, and he went to Kaiser Permanente at approximately 3:00 PM. The medical report 
from Kaiser indicates that the Claimant was prescribed a knee brace and told to take 
Ibuprofen. He was also told to stay off of his feet as much as possible. While at Kaiser 
Permanente, the Claimant filled out an Accident/Insurance Information Sheet. On that 
form, he stated his knee “just kind of buckled” while he was walking along at work. 
There was no mention of the alleged “foot catching on linoleum.”

 3. After reporting his medical restrictions  to his supervisor, the Claimant was 
then placed on modified duty. The Claimant did not work on May 12, 2009, but then con-
tinued to work for the Employer until he resigned, on or about September 25, 2009, to 
take a new job. 

 4. Pil Kim stated that on May 11, 2009 the Claimant came to him indicating 
that he was having problems with his knee and Claimant jokingly stated that he “must 
be getting older.” Kim stated that the Claimant did not indicate that his injuries were as 
the result of a work-related event, and Claimant did not mention his  alleged foot sticking 
or getting caught on the linoleum. Over the next several weeks, Kim periodically asked 
Claimant how he was doing and at no time did the Claimant indicate to him that the 
problems with his knee were related to any work-related event. 

 5. On June 12, 2009, the Claimant went to Tirrell who works in the Em-
ployer’s  Human Resources  Department. He indicated that his  doctor at Kaiser Perma-
nente had indicated that his  knee problems were work-related and he asked to be re-
ferred to a physician. Tirrell asked the Claimant how he was  injured and the Claimant 
stated that he was walking around the store and his left knee kind of buckled while he 
was walking at approximately 11:30 AM. Tirrell then filled out a Team Incident Summary 
setting forth that the Claimant’s injuries had occurred when he was walking along and 
his knee kind of buckled while he was walking alone at work. Tirrell read the description 
of the injury back to the Claimant and the Claimant indicated that it accurately described 
how he was hurt. The meeting with Tirrell on June 12, 2009 was the first time the 
Claimant advised any representative of the Employer that his knee injury may have 
been work-related. At the time, Claimant believed that it was work-related simply be-
cause it happened during his working hours at the Employer’s work site. There was no 
mention of the foot allegedly “catching on linoleum.”

6. While at Kaiser Permanente on May 11, 2009, the Claimant was seen by 
Richard A. Albu, Physician’s  Assistant (PA). PA Albu referred the Claimant to an ortho-
pedic surgeon, Darin W. Allred, M.D. Dr. Allred suggested to the Claimant that they 



monitor his knee problems for several weeks and it was possible that he would eventu-
ally need surgery. The Claimant has not returned to a physician since he saw Dr. Allred 
on June 2, 2009. 

 7. Claimant’s walking on the floor at work involves a ubiquitous situation and 
there is no special hazard connected therewith. Therefore, the Claimant has not estab-
lished a special hazard connecting the circumstances of his  employment with his left 
knee condition.

8. The Claimant continues to have problems with his  knee. The doctors  have 
advised him that he may need surgery.

  9. The Claimant has failed to prove, by a preponderance of the evidence that he 
sustained a compensable left knee injury on May 11, 2009, arising out of the course and 
scope of his employment and proximately caused by a special hazard of that employ-
ment.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.” See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The 
fact finder should consider, among other things, the consistency or inconsistency of a 
witness’ testimony and/or actions; the reasonableness or unreasonableness  (probability 
or improbability) of a witness’ testimony and/or actions; the motives of a witness; 
whether the testimony has been contradicted; and, bias, prejudice or interest. See Pru-
dential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005). As 
found, the Claimant’s late disclosure at hearing that his left foot allegedly caught in lino-
leum is not credible because it is inconsistent with his previous, contemporaneous non-
disclosure of this factor. Without this  factor, there is no special hazard of employment 
proximately causing his left knee condition. The buckling thereof is then an idiopatchic 
or syncopal event.

 b. In order for an injury to be compensable under the Workers’ Compensa-
tion Act, it must “arise out of” and “occur within the course and scope” of the employ-
ment. Price v. Industrial Claim Appeals Office, 919 P.2d 207, 210, 210 (Colo. 1996). 
There is no presumption that an injury arises out of employment when an unexplained 
injury occurs during the course of employment. Finn v. Industrial Comm’n, 165 Colo. 
106, 108-09, 4437 P.2d 542 (1968). Proof of causation is a threshold requirement that 
an injured employee must establish by a preponderance of the evidence before any 
benefits are awarded. § 8-41-301 (1)(c) C.R.S. (2009). See Faulkner v. Industrial Claim 



Appeals Office, supra. The question of causation is  generally one of fact for the deter-
mination by the ALJ. Faulkner at 846. As found, the Claimant has failed to establish 
causation. 

 c. An unexplained fall resulting in a fatal head injury, caused by the claimant hitting 
his head on the concrete floor, was determined to lack a causal connection between the 
injury and the employment. The court reasoned that the concrete floor was “a ubiquitous 
condition” and not a special hazard of employment. Gates Rubber Co. v. Industrial 
Commission, 705 P.2d 6 (Colo. App. 1985). Also see Horne v. St. Mary-Corwin Hospital, 
W.C. No. 4-205-014 [Industrial Claim Appeals Office (ICAO), April 14, 1995] [holding 
that an injury when arising from a stool at work did not involve a “special hazard of em-
ployment” because arising from a stool involved an “ubiquitous condition.” Some inju-
ries, however, resulting from idiopathic conditions are compensable if the conditions or 
circumstances of the employment contribute to the injuries. See National Health Labo-
ratories v. Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992). Working at 
heights  is considered a “special hazard” even if the employee falls because of an un-
known reason or because of the idiopathic condition. Ramsdell v. Horn, 781 P.2d 150 
(Colo. App. 1989). In the present case, as found, walking on the floor at work involves a 
ubiquitous situation and there is no special hazard connected therewith.
. 
 d. The injured worker has the burden of proof, by a preponderance of the evidence, 
of establishing the compensability of an industrial injury and entitlement to benefits. §§ 
8-43-201 and 8-43-210, C.R.S. (2009). See City of Boulder v. Streeb, 706 P. 2d 786 
(Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000). A “prepon-
derance of the evidence” is that quantum of evidence that makes a fact, or facts, more 
reasonably probable, or improbable, than not. Page v. Clark, 197 Colo. 306, 592 P. 2d 
792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 
2002]. Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). As found, Claimant has 
failed to sustain his burden of proof with respect to compensability.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 Any and all claims for workers’ compensation benefits are hereby denied and 
dismissed. 

DATED 29 October 2009.
EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-782-746



ISSUES

Hearing was held on the Respondents’ application, which sought to withdraw 
their general admission of liability, asserting that the claim was not compensable, as-
serting that the general admission was filed based upon a fraud perpetrated by the 
Claimant. As such, the burden of proof to establish compensability rests with the Claim-
ant. The burden of proof to establish the affirmative defense of fraud rests  with the Re-
spondents.

FINDINGS OF FACT

1. On Tuesday, January 20, 2009 Claimant was attending a required training class 
conducted by the Respondent-Employer.
2. During the training referred to as a “four man takedown” Claimant participated as 
the subject who was to be taken down.
3. The training involved four other employees who were being trained to take down 
the subject. The take down involves two individuals who each control one arm, one indi-
vidual controlling the subject’s head, with the other individual controlling the subject’s 
feet. The training involves putting the suspect down on her knees in a slow and con-
trolled manner and then lowering the rest of the body to the floor.
4. During this training Claimant was inadvertently dropped a short distance to the 
floor and injured her ribs. The incident did not draw any attention by other participants at 
the time; however, Claimant did inform her instructor Gary O. that she had hurt her 
chest. Gary O. commented to the Claimant at the end of the training that he felt there 
was no way she could have hurt herself. 
5. Claimant did not report this as a workers’ compensation injury initially because 
she felt it was too minor and that it would quickly resolve itself.
6. Claimant went to work the following day, Wednesday, January 21, 2009 but could 
only complete one-half of a shift. She told the Respondent-Employer of the injury. The 
day following that, Thursday, January 22, 2009, Claimant could not go to work due to 
her condition, that being pain in her chest. She called in to work to report the injury and 
to find out where she should go in order to see the workers’ compensation medical per-
sonnel.
7. Claimant was seen on January 22, 2009, by CCOM in Canon City by Diane Al-
vies, a nurse practitioner.
8. The medical evidence indicates that Claimant’s condition is work-related by his-
tory. The credible medical evidence does not question whether or not there is a cause 
other than work.
9. The date of the occurrence of the injury is supported by the Respondent-Insurer’s 
Physician Advisor Dr. Zini, in a letter dated September 16, 2009, where he states that 
he reviewed the CAT scan of July 29, 2009 and finds there are healing fractures to the 
Claimant’s ribs that suggest they are “six or more weeks old.”
10. Mike A. is an employee of the Respondent-Employer who was also involved in 
the training exercise on January 20, 2009. Mike A. did not recall the Claimant being in-
volved in an exercise where she participated as the subject in a takedown. He does not 
recall seeing the Claimant dropped. He did not become aware of the fact that the 



Claimant filed a workers’ compensation claim in this matter until a couple of months 
prior to the hearing herein on October 6, 2009. 
11. The ALJ does not find Mike A.’s testimony to provide credible evidence based 
upon the fact that he remembers very little about the events on the training day; the fact 
that he did not need to remember those facts for any particular reason until several 
months later when he was informed of the Claimant’s claim, at which time his memory 
had faded; the fact that Mike A.’s testimony was in direct contradiction with other 
Respondent-Employer witnesses who indicate that they did indeed participate in a four 
man take down exercise. Claimant’s testimony on the events of the date of injury, to the 
extent that he provided any explicit facts, is therefore unreliable. The ALJ finds Mike A.’s 
testimony that he never knew of the Claimant to be dishonest is reliable.
12. The ALJ find Claimant to be credible and concludes that her statement of the 
facts is more reliable than the contrary evidence introduced.
13. Claimant sustained an injury to her ribs on January 20, 2009 that arose out of her 
employment with the Respondent-Employer and occurred in the course of that employ-
ment.
14. Claimant lost time off of work as a result of her work-related injury. Nurse Practi-
tioner Alvies took claimant off work from January 22, 2009 to January 27, 2009. Claim-
ant was released to go back to work with restrictions on January 27, 2009 by Physician 
Assistant Quackenbush but the Respondent-Employer could not accommodate the re-
strictions. Claimant was released to full duty on February 18, 2009, although she was 
still not at maximum medical improvement (MMI).
15. PA Quackenbush placed claimant at MMI on March 4, 2009, with no permanent 
impairment anticipated.
16. Claimant required medical treatment for the injury that is the responsibility of the 
Respondent-Insurer.
17. Claimant has established that it is more likely than not that she sustained a com-
pensable work-related injury to her chest and ribs on January 20, 2009.
18. The ALJ finds that none of the actions engaged in by the Claimant in pursuing 
her claim involved the making of a willful false statement or misrepresentation material 
to the claim, and thus Respondents’ have failed to establish that the Claimant engaged 
in fraud in pursuing her claim. Conversely, although not required, Claimant has estab-
lished by a preponderance of the evidence that she did not engage in fraud.

CONCLUSIONS OF LAW

1. Claimant has the burden of proving a compensable injury and entitlement to 
benefits by a preponderance of the evidence. Sections 8-41-301 and 8-43-201, C.R.S. 
The Workers’ Compensation Act of Colorado (WCA) has no "presumption of compensa-
bility"; instead, workers’ compensation cases are to be decided on their merits. Section 
8-43-201, C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985). The ques-
tion of whether a claimant has met the burden of proof is one of fact for determination 
by the ALJ. Faulkner v. Industrial Claim Appeals Office, supra, (threshold issue of com-
pensability is question of fact for ALJ).



2. Ordinarily, “compensability” is the threshold issue in a WCA case. To establish a 
compensable claim, a claimant must establish that the alleged work injury or occupa-
tional disease arose out of and in the course of the claimant's employment or 
employment-related duties. Sections 8-41-301, C.R.S.; see e.g. Faulkner v. Industrial 
Claim Appeals Office, 12 P.3d 844 (Colo.App. 2000). [Section 43-8-201, C.R.S. was 
amended by SB 09-168 by adding the language “a party seeking to modify an issue de-
termined by a general or final admission, a summary order, or a full order shall bear the 
burden of proof for any such modification.” This amendment applies to claims filed on 
and after August 5, 2009. As the claim herein was filed prior to said date it is not appli-
cable to the case hereunder. Thus, the burden of proof remains with the Claimant.]

3. Once a claimant has established a compensable work injury, the claimant is enti-
tled to a general award of medical benefits and respondents are liable to provide all 
reasonable and necessary medical care to cure and relieve the effects of the work in-
jury. Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo.App. 1990). The ob-
ligation to provide treatment to "cure" or “improve” the claimant's condition terminates 
when a claimant reaches Maximum Medical Improvement (MMI).

4. In accordance with Section 8-43-215, C.R.S., this decision contains Specific 
Findings of Fact, Conclusions of Law, and an Order. In rendering this decision, the ALJ 
has made credibility determinations, drawn plausible inferences from the record, and 
resolved essential conflicts in the evidence. See Davison v. Industrial Claim Appeals Of-
fice, 84 P.3d 1023 (Colo. 2004). This decision does not specifically address every item 
contained in the record; instead, incredible or implausible testimony or unpersuasive ar-
guable inferences have been implicitly rejected. Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).
5. The ALJ concludes that the Claimant has established by a preponderance of the 
evidence that she sustained a compensable work-related injury on January 20, 2009 
and the Respondent-Insurer is liable for all appropriate workers’ compensation benefits 
flowing from this injury.
6. The ALJ concludes that the Respondents failed to establish by a preponderance 
of the evidence that the Claimant engaged in fraud in pursuing her claim. Conversely, 
although not required, Claimant has established by a preponderance of the evidence 
that she did not engage in fraud in pursuing her claim.
7. The ALJ concludes therefore, that the Respondent-Insurer’s request to withdraw 
the general admission of liability is denied and dismissed.

ORDER

 It is therefore ordered that:

1. The Respondent-Insurer’s request to withdraw the general admission of liability is 
denied and dismissed.
2. The Respondent-Insurer shall continue to provide benefits in accordance with the 
general admission of liability until such time as they may terminate benefits by operation 
of law or order.



3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
4. All matters not determined herein are reserved for future determination.

DATE: Ocotber 29, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-790-890

ISSUE

 Whether Claimant has established by a preponderance of the evidence that he 
sustained a compensable occupational disease during the course and scope of his  em-
ployment with Employer.

FINDINGS OF FACT

 1. Claimant is  a 60 year-old male. He worked for _ for 33 years as the super-
visor of an auditing group. During his employment with _in August 2005 Claimant was 
diagnosed with Carpal Tunnel Syndrome (CTS) in both wrists. On September 27, 2005 
he underwent a right carpal tunnel release. On October 18, 2005 Claimant underwent a 
left carpal tunnel decompression. On May 30, 2006 he reached Maximum Medical Im-
provement (MMI) and was released to regular employment.

 2. In October 2005 Claimant retired from _. He then obtained employment 
with _ for approximately six months.

 3. Claimant subsequently began employment with Employer as the Global 
Trade Compliance Manager. He apprised Employer that he had previously experienced 
CTS and thus obtained a modified workstation. Claimant’s job duties primarily involved 
computer work consisting of keyboarding and writing.

 4. On April 15, 2009 Employer terminated Claimant’s employment because 
of economic downsizing. At his exit interview Claimant reported that he was experienc-
ing pain in both wrists and recurrent CTS symptoms.

 5. On July 27, 2009 Claimant underwent an independent medical examina-
tion with hand surgeon Jonathan L. Sollender, M.D. Dr. Sollender prepared a report and 
testified at the hearing in this matter. He remarked that Claimant’s wrist symptoms had 
not improved since he had ceased employment with Employer. Dr. Sollender attributed 
Claimant’s continued symptoms to home remodeling tasks  that involved a “high degree 
of forcible gripping.” He diagnosed Claimant with “[m]ild residual carpal tunnel syn-
drome” and persuasively concluded that Claimant’s  job duties while working for Em-



ployer did not cause his condition. Instead, Claimant’s recurrent CTS constituted the 
natural progression of his pre-existing wrist condition.

 6. Dr. Sollender discussed the CTS Medical Treatment Guidelines  (Guide-
lines) produced by the DOWC. The CTS Guidelines were also admitted into evidence in 
this  matter. He explained that the strongest risk factors associated with the development 
of CTS involved high exertional force and high repetition. Dr. Sollender also noted that 
metabolic conditions  increase the likelihood of developing CTS. However, studies have 
demonstrated that there is  insufficient or conflicting evidence about whether keyboard-
ing is a risk factor for developing CTS.

 7. Dr. Sollender testified that Claimant’s current wrist symptoms are consis-
tent with the symptoms for which he obtained treatment during 2005-2006. He noted 
that Claimant’s present wrist symptoms would exist whether or not he had worked for 
Employer. Dr. Sollender also noted that Claimant’s current right thumb complaints were 
“well documented in the postoperative note” and have “not changed dramatically.” 
Based on a review of the medical records  Dr. Sollender stated that Claimant's  physical 
abilities have not changed since 2005.

 8. Claimant testified at the hearing in this matter. He explained that his duties 
for Employer involved extensive research and report generation that required significant 
keyboarding. His responsibilities  for Employer were similar to his activities while working 
for Hewlett Packard. Claimant remarked that he obtained a modified workstation when 
he began employment with Employer because he was still experiencing CTS. He ac-
knowledged that he engaged in a number of household projects and used a variety of 
tools.

 9. Claimant has failed to establish that it is  more probably true than not that 
he sustained an occupational disease during the course and scope of his employment 
with Employer. Claimant’s CTS was not caused, accelerated, intensified or aggravated 
by his duties for Employer. While working for _in August 2005 Claimant was diagnosed 
with CTS in both wrists. He subsequently underwent surgery on each wrist and reached 
MMI on May 30, 2006. After conducting an independent medical examination Dr. Sol-
lender diagnosed Claimant with mild residual CTS and persuasively concluded that 
Claimant’s job duties while working for Employer did not cause his condition. Instead, 
Claimant’s recurrent CTS constituted the natural progression of his  pre-existing wrist 
condition. Dr. Sollender testified that Claimant’s current wrist symptoms are consistent 
with the symptoms for which he obtained treatment during 2005-2006. He also re-
marked that Claimant’s wrist symptoms had not improved since he had ceased em-
ployment with Employer. Dr. Sollender attributed Claimant’s  continued symptoms to 
home remodeling tasks that involved a “high degree of forcible gripping.” Furthermore, 
relying on the Guidelines, Dr. Sollender credibly explained that Claimant’s keyboarding 
duties were insufficient to cause CTS. He noted that studies have demonstrated that 
there is  insufficient or conflicting evidence about whether keyboarding is a risk factor for 
developing CTS. Therefore, Claimant’s  CTS cannot be fairly traced as a proximate 
cause to his employment with Employer.



CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. §8-40-
102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment. §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded. Faulkner v. Industrial Claim Appeals Office, 
12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 
App. 1998). The question of causation is generally one of fact for determination by the 
Judge. Faulkner, 12 P.3d at 846.

5. The test for distinguishing between and accidental injury and an occupa-
tional disease is  whether the injury can be traced to a particular time, place and cause. 
Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993). “Occupational disease” is 
defined by §8-40-201(14), C.R.S. as:

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-



ard to which the worker would have been equally exposed outside of the 
employment.

 6. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions. Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999). Moreover, §8-40-201(14), C.R.S. imposes proof require-
ments in addition to those required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations. Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993). A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the dis-
ability for which compensation is  sought. Id. Where there is no evidence that occupa-
tional exposure to a hazard is  a necessary precondition to development of the disease, 
the claimant suffers from an occupational disease only to the extent that the occupa-
tional exposure contributed to the disability. Id.

7. As found, Claimant has failed to establish by a preponderance of the evi-
dence that he sustained an occupational disease during the course and scope of his 
employment with Employer. Claimant’s CTS was not caused, accelerated, intensified or 
aggravated by his duties for Employer. While working for _in August 2005 Claimant was 
diagnosed with CTS in both wrists. He subsequently underwent surgery on each wrist 
and reached MMI on May 30, 2006. After conducting an independent medical examina-
tion Dr. Sollender diagnosed Claimant with mild residual CTS and persuasively con-
cluded that Claimant’s job duties while working for Employer did not cause his condition. 
Instead, Claimant’s recurrent CTS constituted the natural progression of his pre-existing 
wrist condition. Dr. Sollender testified that Claimant’s current wrist symptoms are consis-
tent with the symptoms for which he obtained treatment during 2005-2006. He also re-
marked that Claimant’s wrist symptoms had not improved since he had ceased em-
ployment with Employer. Dr. Sollender attributed Claimant’s  continued symptoms to 
home remodeling tasks that involved a “high degree of forcible gripping.” Furthermore, 
relying on the Guidelines, Dr. Sollender credibly explained that Claimant’s keyboarding 
duties were insufficient to cause CTS. He noted that studies have demonstrated that 
there is  insufficient or conflicting evidence about whether keyboarding is a risk factor for 
developing CTS. Therefore, Claimant’s  CTS cannot be fairly traced as a proximate 
cause to his employment with Employer.

 ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for Worker’s Compensation benefits is denied and dismissed.

DATED: October 29, 2009.

Peter J. Cannici



Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-794-575

ISSUES

 Whether the Claimant sustained a compensable occupational disease injury to 
her bilateral thumbs arising out of and in the course of her employment with Employer.

 If compensable, whether Claimant is entitled to medical benefits  to cure and re-
lieve the effects of her injury.

 If compensable, whether Claimant is entitled to TPD benefits  from December 18, 
2008 and continuing.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant has worked for Employer as a dental hygienist for 23 years, be-
ginning her employment in 1986. Claimant has held the same job throughout her em-
ployment with Employer.

 2. When Claimant initially began work with Employer she worked 3 days per 
week. Claimant’s work schedule was later modified to 2 day per week each week, with 
an additional day of work every other week.

 3. Claimant began noticing subtle symptoms at the base of her thumbs in 
2004 or 2005 that gradually became worse.

 4. Claimant initially sought treatment with her personal physicians at Kaiser 
on August 22, 2005 when she was evaluated by Dr. Jeffery Morse. Dr. Morse obtained a 
history that Claimant had bilateral thumb pain and worked as a dental hygienist. Dr. 
Morse ordered bilateral hand and wrist X-rays that were interpreted as showing early/
mild osteoarthritic change at the bilateral scaphotrapezoid joints and also involving the 
first carpometacarpal joints. Dr. Morse referred Claimant for physical therapy and 
Claimant was fitted for bilateral thumb spica splints.

 5. Claimant returned to Dr. Morse for evaluation on September 25, 2008. Dr. 
Morse obtained a further history that Claimant had been having ongoing pain in her right 
greater than left hands for 3 years. Dr. Morse again noted that Claimant worked as  a 
dental hygienist and also that Claimant felt she was losing strength in her hands. Dr. 
Morse ordered updated X-rays of the hands and wrists and referred Claimant to a hand 
specialist in orthopedics. The results of the X-rays showed bilateral triscaphe osteoar-
thritis slightly more prominent on the right.



 6. Claimant was evaluated by Dr. Bristow, M.D. at Kaiser on October 7, 
2008. Dr. Bristow noted a history that Claimant worked as a dental hygienist with a lot of 
scaling and scraping that aggravated the pain in her wrists. Dr. Bristow noted that 
Claimant felt her symptoms in the radial aspect of the wrist and thumb area. Dr. Bristow 
further noted that X-rays showed extremely advanced scaphotrapezoid arthritis, or STT 
arthritis.

 7. Claimant was again evaluated by Dr. Bristow on August 11, 2009. Dr. Bris-
tow noted the history that Claimant worked as  a dental hygienist and used her hands  for 
scraping and heavy pinching type work with instruments. On examination, Dr. Bristow 
noted that Claimant was having more soreness and crepitus at the basilar joint of the 
thumbs with the right being more symptomatic than the left. Dr. Bristow stated that he 
was not absolutely certain about the scaphotrapezial joint as  related to Claimant’s work 
but did note an increased incidence of basilar thumb arthritis  in people who do firm 
steady pinching for long periods  and that people who do fine firm work are at some in-
creased risk for developing basilar thumb arthritis. Dr. Bristow suggested that Claimant 
may receive some temporary relief from cortisone injections.

 8. Claimant typically works an 8 to 9 hour day for Employer with patients 
scheduled every 45 minutes on the days she works. 

 9. For typical patients, Claimant will perform an oral cancer examination, 
scaling, polishing, a periodontal examination, flossing and suction. These tasks require 
Claimant to use her left hand to manipulate a small mirror with pinching and grasping 
motion of the thumb to retract the tongue or cheek to permit examination of the mouth 
and teeth, to hold an instrument with paste for polishing or for suction. Claimant uses 
her right hand with pinching and grasping of the thumb to hold and manipulate instru-
ments to scrape or scale the patients’ teeth, polish the teeth, examine the periodontal 
pockets and to spray water to clean the mouth. Claimant uses her hand and thumbs bi-
laterally to floss the patients’ teeth. 

 10. Claimant’s primary problems are with the use of her thumbs, principally 
gripping with her thumbs. Claimant’s thumb pain diminishes when she is away from 
work and returns with her return to work as a hygienist. Claimant’s pain increases with 
more difficult patients and the activity of periodontal scaling is  more stressful on her 
hands.

 11. Claimant does not engage in any activities outside of work that require bi-
lateral hand or thumb use. Claimant last played tennis approximately seven years  ago 
with her daughter and had to stop this  activity because of the pain in the thumbs. 
Claimant last played golf over 20 years ago. Claimant has  not had any specific injuries 
to her thumbs or upper extremities. Claimant is right hand dominant.

 12. Claimant was evaluated by Dr. Craig A. Davis on August 17, 2009 at the 
request of her counsel. Dr. Davis noted a recent history of fairly severely activity related 
pain on the radial side of both thumbs, right greater than left. Dr. Davis noted that 
Claimant worked as a dental hygienist using her right hand more than the left.



 13. Dr. Davis diagnosed Claimant with scaphotrapezial trapezoid arthritis, bi-
lateral wrists. Dr. Davis opined that degenerative arthritis of this  type is a degenerative 
condition that is also generally felt to be due to use over time. Dr. Davis noted that the 
vast majority of Claimant’s hand use is  due to her work activities as a hygienist and 
opined that her work activities clearly aggravated the arthritis. Dr. Davis recommended 
treatment consisting of a steroid injection into the mid carpal joint.

 14. At the request of Respondents  Claimant was evaluated by Dr. Kavi Sa-
char, M.D. on May 6, 2009. Dr. Sachar diagnosed Claimant with bilateral thumb STT ar-
thritis. Dr. Sachar opined that he did not feel this  condition was  work related because 
the findings were bilateral and symmetrical and because Dr. Sachar felt Claimant 
probably did not use her hands in a perfectly symmetrical fashion. Dr. Sachar also 
opined that STT arthritis  is  a very common condition and because the findings were 
symmetric, this pointed to a genetic cause rather than specific overuse activity. Dr. Sa-
char also considered that Claimant had only work 2 ½ days per week. Dr. Sachar 
opined that Claimant would be a reasonable candidate for bilateral STT fusions.

 15.  In a follow-up report dated October 6, 2009 Dr. Sachar stated that he was 
not aware of any medical studies that related STT arthritis  to work as a dental hygienist 
and that typically there were no epidemiological studies disputing the relatedness of ar-
thritis  to work activities. Dr. Sachar, in his reports, does not address the question of 
whether Claimant’s  work activities as a dental hygienist intensified or aggravated her 
STT arthritis causing the need for medical treatment or causing a disability.

 16. Claimant has proven by a preponderance of the evidence that she sus-
tained a compensable occupational disease of bilateral STT arthritis from the conditions 
of her employment with Employer as a dental hygienist. The ALJ finds the opinions of 
Dr. Bristow and Dr. Davis to be more persuasive than the opinions of Dr. Sachar. The 
conditions of Claimant’s work as a dental hygienist aggravated her STT arthritis causing 
the need for medical care as recommended by Dr. Davis.

 17. Beginning December 18, 2008 Claimant reduced her work hours to just 2 
days each week because of the pain in her thumbs and because the Employer felt it 
would be better for Claimant to only work two days per week.

 18. The ALJ finds Claimant’s testimony to be credible and persuasive.

CONCLUSIONS OF LAW

19. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of prov-
ing entitlement to benefits  by a preponderance of the evidence. Section 8-42-101, su-
pra. A preponderance of the evidence is  that which leads  the trier-of-fact, after consider-
ing all of the evidence, to find that a fact is more probably true than not. Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979). The facts  in a workers' compensation case must 



be interpreted neutrally, neither in favor of the rights  of claimant nor in favor of the rights 
of respondents. Section 8-43-201, supra.

20. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201, supra. The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

21. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits  are awarded. 
Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 
846 (Colo. App. 2000).

22. An occupational disease is “a disease which results directly from the em-
ployment or conditions under which work was performed, which can be seen to have 
followed as a natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the employment as a 
proximate cause and which does not come from a hazard which the worker would have 
been equally exposed outside of the employment.” Section 8-40-201(14), C.R.S.

23. A claimant seeking benefits for an occupational disease must first estab-
lish the existence of the disease and that it was directly and proximately caused by 
claimant’s employment or working conditions. Wal-Mart Stores, Inc. v. Industrial Claims, 
989 P.2d 251, (Colo. App. 1999); Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 
1992). In addition, a claimant must show that the identified disease resulted in disability. 
Cowin, supra.

24. A claimant is  entitled to recovery for an occupational disease injury only if 
the hazards of employment cause, intensify or aggravate – to some degree – the dis-
ability for which compensation is sought. Anderson v. Brinkhoff, 839 P.2d 819, 824 
(Colo. 1993). Where the disease for which a claimant is seeking compensation is pro-
duced solely by some extrinsic or independent cause, it is not compensable. Id. At 824. 
Further, where an occupational exposure is not a “necessary precondition” to the devel-
opment of the disease, a claimant sustains an occupational disease only to the extent 
that the conditions of the employment contributed to the disability. Id. At 824; Masdin v. 
Gardner-Denver-Cooper Indus., 689 P2d 714, 717 (Colo.App. 1984). The purpose of 
this  rule “is to ensure that the disease results  from the claimant’s occupational exposure 
to hazards of the disease and not hazards which the claimant is  equally exposed to out-
side of employment.” Saenz-Rico v. Yellow Freight System, Inc., W.C. No. 4-320-928 



(January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-450 (November 20, 
1996). 
 

25. As found, Claimant has proven by a preponderance of the evidence that 
she sustained a compensable occupational disease of bilateral STT arthritis from the 
conditions of her employment with Employer as a dental hygienist. Dr. Sachar may well 
be correct that Claimant’s  employment did not cause this condition and that the condi-
tion is  genetic in its origin. However, that is  not the end of the analysis  concerning 
whether Claimant has sustained a compensable occupational disease. Claimant is enti-
tled to recovery for an occupational disease if the conditions of the employment intensify 
or aggravate to some degree the disability for which compensation is  sought. Here, both 
Dr. Davis and Dr. Bristow’s  opinions support a finding that Claimant’s employment ag-
gravated or intensified her STT arthritis. Their opinions are supported by the credible 
testimony of Claimant that her symptoms are associated with, and increase with, her 
work as a hygienist. There is  no persuasive evidence that Claimant’s  symptoms from 
STT arthritis causing the need for medical treatment and for Claimant to reduce her 
working hours came from some extrinsic or independent cause. Similarly, there is  no 
persuasive evidence that Claimant was equally exposed outside of her employment to 
conditions requiring the type of pinching and grasping with her bilateral thumbs as is  re-
quired in her work as a hygienist. 
 

26. Claimant has  proven by a preponderance of the evidence that her com-
pensable occupational disease has caused the need for medical treatment. Dr. Bristow, 
Dr. Davis and Dr. Sachar have all opined that Claimant would benefit from treatment 
and their recommendations are essentially similar. Dr. Sachar did not mention injections 
but suggested surgery, a treatment avenue that was mentioned as a further possibility 
by both Dr. Bristow and Dr. Davis.
  

27. Claimant has proven by a preponderance of the evidence that her reduc-
tion in work hours beginning December 18, 2008 is causally related to the effects of her 
compensable occupational disease. The parties did not stipulate to an average weekly 
wage and this issue was not endorsed for determination by the ALJ at hearing. Although 
wage records  were submitted, because the issue of computation of the average weekly 
wage was not submitted as an issue to be determined and was not stipulated to by the 
parties, the ALJ declines to address computation of average weekly wage. In the ab-
sence of a determination of average weekly wage, the ALJ is unable to enter a specific 
award of TPD benefits for Claimant as the ALJ is  unable to calculate the specific 
amount of such benefits. This issue is left for the parties to resolve by agreement, if 
possible, or through subsequent hearing.

ORDER

 It is therefore ordered that:

 Claimant’s claim for compensation and benefits for bilateral STT arthritis is 
GRANTED.



 Claimant is entitled to the provision of medical benefits  at the expense of Re-
spondents that are reasonable, necessary and causally related to Claimant’s compen-
sable occupational disease and to be paid in accordance with the Medical Fee Sched-
ule promulgated by the Division of Workers’ Compensation.

 No specific award to TPD benefits is  made for the reasons set forth above and 
the ALJ makes no specific determination on an award of TPD benefits.

All matters not determined herein are reserved for future determination.

DATED: October 29, 2009      

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-764-246

ISSUES

 Whether Claimant’s compensation benefits  should be reduced by 50% for viola-
tion of a safety rule under Section 8-42-112(1)(b), C.R.S. 

 If Claimant’s  benefits are reduced under Section 8-42-112(1)(b), C.R.S. whether 
Respondents may recover a portion of the TTD benefits admitted and paid as an over-
payment.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed by Employer as a truck driver in the transportation 
department. Claimant’s date of hire was January 31, 2008. 

 2. Employer adopted a set of “Ten Required Preferred Work Methods” for the 
purpose of promoting workplace safety and injury prevention. Work Method number 4 
provides:

“Observe ground and use 3-point stance when exiting tractor. Do not jump out of 
tractor or trailer.”

3. Claimant on his date of hire with Employer signed off that he had read the 
Preferred Work Methods and understood that disciplinary action could be taken if he 
violated the Preferred Work Methods.



4. Claimant sustained an admitted injury to his left knee on June 11, 2008. 
Claimant underwent surgery on his left knee on July 14, 2009 for a tear of the lateral 
meniscus and anterior cruciate ligament performed by Dr. Failinger, M.D.

5. Claimant’s injury occurred at approximately 1:30 PM on June 11, 2008 af-
ter Claimant had returned to Employer’s facility from running his  daily route. Claimant’s 
responsibilities  after completion of his route included performing a post-trip inspection 
on his truck, sweeping out the cargo box of the truck, cleaning the cab of the truck, re-
moving any pallets or left-over produce from the cargo box and parking the truck in a 
designated parking area.

6. When Claimant returned from running his route on June 11, 2008 he be-
gan his  assigned duty of sweeping out the cargo box of the truck. Claimant’s truck did 
not have a broom to be used for sweeping the cargo box and Claimant went to a co-
worker’s truck parked next to him to borrow the broom from that truck.

7. Claimant climbed into the cargo box of his  co-worker’s  truck and walked to 
the front of the truck to retrieve the broom from that truck. Claimant then walked to the 
back of the cargo box and placed the broom on the platform at the rear of the cargo 
box.

8. After placing the broom on the platform, Claimant then began to exit the 
cargo box. Claimant testified, and it is found, that he tried to use the required 3-point 
stance to exit the truck. As Claimant did so, he placed his  right foot down to reach the 
step and slipped. Claimant then attempted to reach for the handle at the rear of the 
cargo box with his  right hand and lost his balance. Claimant then turned and jumped to 
his left to avoid falling backwards and hitting his head. Claimant landed in a standing 
position on the floor on his  left leg and then fell to the ground. The ALJ finds that Claim-
ant’s testimony and description of the circumstances and mechanism of his  injury is 
credible and persuasive. There were no witnesses to Claimant’s injury.

9. Claimant testified that he was aware of the requirement to use the 3-point 
stance, had this in mind when exiting the truck and did not intentionally violate that re-
quirement at the time he sustained his  injury on June 11, 2008. Claimant’s testimony is 
credible, persuasive and is found as fact.

10. Employer completed an Employer’s First Report of Injury for Claimant’s 
June 11, 2008 injury. In the section of the Employer’s First Report regarding whether the 
injury occurred because of a safety rule violation the box “not applicable” was checked.

11. The Employer’s First Report of Injury was completed by Daher, Transpor-
tation Supervisor for Employer, and Claimant’s direct supervisor. In the description of 
the accident Mr. Daher wrote “Stepping down off the rear box of truck”. At some later 
time, the word “stepping” was lined out by an unknown person and the word “jumping” 
was substituted. 



12. Mr. Daher also completed an Incident Report for Claimant’s  June 11, 2008 
injury. Mr. Daher wrote that Claimant was stepping out of the back of truck at the time of 
the incident and that the description of how the incident happened was that Claimant 
had said that he jumped off the back of the truck.

13. S is  the Vice-President of Operations for Employer. At the time Claimant’s 
injury occurred Mr. S was upstairs in his office. Mr. S testified that it was his  “impression” 
or “understanding” that Claimant had injured himself by jumping off the back of the 
truck. Mr. S reached his understanding of the circumstances of Claimant’s injury through 
his conversation with other employees who had spoken with Claimant after the injury. 
Mr. S did not recall if Claimant had told him that he had jumped from the back of the 
truck.

14. The ALJ resolves the conflicts between the testimony of Mr. S, the entries 
on the Employer’s First Report of Injury and the Incident Report and the Claimant’s tes-
timony regarding the circumstances and mechanism of Claimant’s injury in favor of 
Claimant’s testimony being the more credible and persuasive. 

15. Respondents have failed to prove, by a preponderance of the evidence, 
that Claimant violated a safety rule requiring use of a 3-point stance when exiting the 
truck on June 11, 2008 when Claimant sustained his  injury. There was also no persua-
sive evidence presented that any violation of a safety rule by Claimant was willful. 

CONCLUSIONS OF LAW

Based on the preceding Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

16. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of prov-
ing entitlement to benefits  by a preponderance of the evidence. Section 8-42-101, su-
pra. A preponderance of the evidence is  that which leads  the trier-of-fact, after consider-
ing all of the evidence, to find that a fact is more probably true than not. Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979). The facts  in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of claimant nor in favor of the rights 
of respondents. Section 8-43-201, supra.

17. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201, supra. The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 



evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

18. Section 8-42-112(1), C.R.S. provides that the compensation provided for 
in articles 40 to 47 of this title shall be reduced fifty percent:

(a) Where the injury is caused by the willful failure of the employee to use safety de-
vices provided by the employer;
(b) Where injury results from the employee’s willful failure to obey any reasonable 
safety rule adopted by the employer for the safety of the employee;

19. The reduction in compensation for violation of a safety rule or failure to 
use a safety device is  only applicable if the violation is  willful. Respondents bear the 
burden of proof to establish that the Claimant’s  conduct was willful. Lori's Family Dining, 
Inc. v. Industrial Claim Appeals Office, 907 P.2d 715 (Colo. App. 1995). Violation of a 
rule is not willful unless the claimant did the forbidden act with deliberate intention. Ben-
nett Properties Co. v. Industrial Commission, 437 P.2d 548 (Colo. 1968); Stockdale v. 
Industrial Commission, 232 P. 669 (Colo. 1925); Brown v. Great Peaks, Inc., W.C. No. 4-
368-112 (Industrial Claim Appeals Office, July 29, 1999). Respondents satisfy the bur-
den by showing that the employee knew of the rule yet intentionally performed the for-
bidden act; respondents need not show that the employee, having the rule in mind, de-
termined to break it. Stockdale v. Industrial Commission, 76 Colo. 494, 232 P. 669 
(1925). The Respondents  need not produce direct evidence of the Claimant’s  state of 
mind. Willful conduct may be inferred from circumstantial evidence including the fre-
quency of warnings, the obviousness of the danger, and the extent to which it may be 
said that the Claimant’s  actions were the result of deliberate conduct rather than care-
lessness or casual negligence. Industrial Commission v. Golden Cycle Corp., 126 Colo. 
68, 246 P.2d 902 (1952).

20. A violation which is the product of mere negligence, forgetfulness or inad-
vertence is not willful. Johnson v. Denver Tramway Corp., 171 P.2d 410 (Colo. 1946). 
Conduct which might otherwise constitute a safety rule violation is  not willful misconduct 
if the employee's actions were intended to facilitate accomplishment of a task or of the 
employer's  business. Grose v. Riviera Electric, W.C. No. 4-418-465 (ICAO August 25, 
2000). A violation of a safety rule will not be considered willful if the employee can pro-
vide some plausible purpose for the conduct. City of Las Animas v. Maupin, 804 P.2d 
285 (Colo. App. 1990). The plausible purpose exception applies to circumstances where 
the Claimant’s  judgment ignoring the safety rule might have been faulty or the conduct 
rash. Rhodes v. Empire Roofing, W.C. No. 4-331-287 (January 25, 1999).

21. A safety rule or the requirement to use a safety device must be brought 
home to the employee and diligently enforced. Pacific Employers Insurance Co. v. Kirk-
patrick, 111 Colo. 470, 143 P.2d 267 (1943). If the employer has knowledge of a viola-
tion but has failed to enforce the rule or requirement there is no reduction in the Claim-
ant’s compensation under Section 8-42-112. Lori’s Family Dining, supra.



22. In addition to the requirement to prove that the failure to use a safety de-
vice or violation of a safety rule was willful, Respondents must also prove that the 
Claimant’s injury was caused by such failure or resulted from such violation. Section 8-
42-112(1)(a) and (b), C.R.S.

23. Respondents’ argument for a reduction in Claimant’s compensation due to 
violation of a safety rule is based upon their assertion that Claimant simply jumped off 
the back of his co-worker’s truck without using the required 3-point stance thereby re-
sulting in injury to Claimant’s left knee. In support of this argument Respondents rely 
upon the testimony of Mr. S and his understanding of the circumstances and mecha-
nism of Claimant’s injury. However, Mr. S did not witness Claimant’s injury nor did any-
one else from Employer. Mr. S’s understanding is based upon second hand information 
from other employee’s who also did not witness the injury. 

24. As found, Claimant’s testimony concerning how the injury occurred is more 
credible and persuasive. Claimant was attempting to use the required 3-point stance in 
exiting the back of the cargo box of his  co-worker’s truck when he slipped and began to 
fall. While it is true that Claimant then jumped, he did so to avoid falling backward and 
landing on his head and also did so only after he had slipped on the step attempting to 
exit the truck with the required 3-point stance. The entries in the Employer’s First Report 
and the Incident Report do not compel a different finding and conclusion. The lining out 
of the word “stepping” and replacing it with “jumping” in the First Report is not persua-
sive to show that Claimant simply jumped out of the truck without using or attempting to 
use the required 3-point stance. Similarly, the entries made in the Incident Report by Mr. 
Daher are not persuasive to show that Claimant simply jumped. The references in these 
reports to Claimant jumping are actually consistent with Claimant’s  testimony and de-
scription of the circumstances and mechanism of his injury. In this regard, the ALJ fur-
ther concludes that Claimant had a plausible purpose for jumping in that Claimant was 
attempting to avoid a more serious injury to his head as he began to sense that he was 
falling from the truck. 

25. As found, Respondents have failed to prove that Claimant violated a 
safety rule that resulted in his injury to his left knee on June 11, 2008. Respondents 
have failed to prove the necessary elements for reduction of Claimant’s compensation 
benefits under Sections 8-42-112(1)(b), C.R.S. Accordingly, Respondents’ request that 
Claimant’s compensation benefits be reduced by 50% under Section 8-42-112(1)(b), 
C.R.S. must be denied. In light of this finding and conclusion, the ALJ need not address 
Respondents’ request for recovery of an overpayment of TTD benefits to Claimant. 

ORDER

 It is therefore ordered that:

 Respondents’ request for a 50% reduction in Claimant’s  compensation benefits 
under Section 8-42-112(1)(b), C.R.S. is denied and dismissed.

All matters not determined herein are reserved for future determination.



DATED: October 29, 2009       

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-204-799

ISSUES

1. Whether Respondents have established by a preponderance of the evi-
dence that they are entitled to reopen Claimant’s  workers’ compensation claim because 
Claimant suffered a change in condition pursuant to §8-43-303(1), C.R.S.

2. Whether Respondents have demonstrated by a preponderance of the evi-
dence that Claimant is no longer entitled to receive Permanent Total Disability (PTD) 
benefits because she is capable of earning wages.

3. Whether Claimant has presented substantial evidence to support a deter-
mination that future medical treatment will be reasonably necessary to relieve the ef-
fects of her industrial injury or prevent further deterioration of her condition pursuant to 
Grover v. Industrial Comm’n., 759 P.2d 705 (Colo. 1988).

FINDINGS OF FACT

 1. On February 28, 1992 Claimant suffered injuries  to multiple levels of her 
back during the course and scope of her employment with Employer. While Claimant 
was driving a forklift she was forced to abruptly stop to avoid striking a fellow employee. 
Because of the incident she was thrown onto the floor of the forklift cab. Claimant im-
mediately experienced lower back and leg pain.

 2. Claimant subsequently underwent fusion surgeries in her lower back and 
thoracic spine. Doctors  also implanted a neurostimulator and an intrathecal pump into 
Claimant’s back.

3. On January 8, 1998 Claimant underwent a Functional Capacity Evaluation 
(FCE) to ascertain her employment capacity. The FCE resulted in work restrictions that 
included: (1) occasional sitting, standing, walking, squatting, climbing, bending, kneel-
ing, reaching, crawling, pushing, and pulling; (2) lifting 12 inches to knuckle no more 
than 10 pounds; (3) lifting knuckle to shoulder no more than six pounds; (4) overhead 
lifting of no more than five pounds; and (5) no lifting from the floor to knuckle level.

4. On October 28, 1998 Respondents filed a Final Admission of Liability 
(FAL) in which they awarded Claimant’s PTD benefits. The FAL also noted that Claimant 
had reached Maximum Medical Improvement (MMI) on June 30, 1997.



 5. During the summer of 2004 physicians replaced the intrathecal pump in 
Claimant’s back. Claimant was erroneously injected with subcutaneous morphine and 
local anesthetic Baclofen. She required life and ventilator support for two days. Claimant 
subsequently complained of cognitive deficits as a result of the incident.

 6. Because of Claimant’s cognitive deficits, she was referred to Thomas L. 
Bennett, PhD. for an evaluation. Dr. Bennett began treating Claimant on June 24, 2005. 
On August 23-24, 2005 Claimant underwent a neuropsychological assessment. Dr. 
Bennett determined that Claimant performed “very well” overall on the testing. Claimant 
specifically scored well on all tests of attention, concentration and problem solving. 
Claimant subsequently underwent approximately one year of neuropsychological treat-
ment that ended on October 24, 2006. Dr. Bennett concluded that Claimant had gained 
many skills to cope with any cognitive limitations. His only concerns involved Claimant’s 
sleeping difficulties and emotional liability.

 7. Gregory Reichhardt M.D. conducted numerous independent medical 
evaluations of Claimant and testified through an evidentiary deposition in this matter. 
Claimant initially visited Dr. Reichhardt on October 10, 2005. Dr. Reichhardt explained 
that Claimant’s  lower back pain was related to her February 28, 1992 work incident. He 
also remarked that Claimant’s “cognitive complaints may be in part related to the inci-
dent with the pain pump, although this is  not at all clear.” Dr. Reichhardt commented 
that Claimant’s other conditions including thoracic pain, neck pain, headaches, bowel 
and bladder incontinence, knee pain and abdominal pain were unrelated to her work in-
cident. He testified that Claimant demonstrated significant loss of range of motion in 
both her cervical and lumbar areas. Dr. Reichhardt also stated that Claimant was un-
steady and typically required the assistance of a cane during the evaluation. 

 8. At the hearing in this matter Respondents introduced surveillance video of 
Claimant that was taken on December 28, 2005, January 6, 2006, January 7, 2006 and 
September 20, 2006. Although the video at hearing lasted approximately 50 minutes, 
the total surveillance video lasted over four hours.

 9. On April 7, 2006 Dr. Reichhardt reviewed all of the surveillance video. The 
video documented Claimant performing various activities that included lifting, bending, 
kneeling, and squatting. She performed the activities in a fluid manner without hesita-
tion. Dr. Reichhardt also made the following observations:

In my examination of [Claimant] on October 10, 2005, she walked with a 
cane. She had give-way weakness. On the surveillance video, she is gen-
erally walking without a cane. It is interesting to note that the only occa-
sion she is seen walking with a cane is  when she is in town in a public en-
vironment. When she is at home in a more private environment, she does 
not utilize a cane. It is noted that when she is at home not using the cane, 
she does not demonstrate any evidence of a limitation in her gait. She 
does not demonstrate any evidence of any need for use of a cane. It is 
noted she is able to walk without limitations and even seen running on a 
number of occasions without any obvious pain or limitation. During her ac-



tivities, there is no evidence of lower extremity weakness that she demon-
strated on her 10/10/05 exam, confirming that the weakness she demon-
strated is non-physiologic in nature, rather than true neurogenic weak-
ness. One would not anticipate that an individual experiencing the pain 
levels  that she reportedly experiences would perform the activities that 
she is seen performing in this  video. She demonstrates significant bending 
activities. She carries an oversized load of hay. I would anticipate that if 
she was prone to experience the pain levels that she reports, she would 
break this load into multiple smaller loads. One would not anticipate that 
[Claimant], based on her presentation in the office, would run in the fash-
ion that she does in the video.

10. Dr. Reichhardt summarized that Claimant was capable of functioning in at 
least a light work category. He explained that Claimant could occasionally lift up to 20 
pounds and frequently lift up to 10 pounds. He also recommended that Claimant could 
bend, twist and engage in overhead work on an occasional basis.

 11. On January 29, 2007 Claimant underwent a second FCE. Claimant de-
scribed her abilities as follows: sitting for five minutes, standing for 20 minutes, walking 
for 30 minutes, driving for 60 minutes and lifting no more than five pounds. During the 
FCE Claimant demonstrated decreased balance with a severe staggering gait. She re-
quired a cane for carrying, stair climbing, and walking. Claimant was only able to dem-
onstrate lifting of no more than five pounds. When she attempted to lift from the floor 
she required a golfer’s lift with a shelf for support. Claimant demonstrated significant re-
strictions in her lumbar and cervical range of motion. She also exhibited significant limi-
tations in her shoulder range of motion.

 12. Dr. Reichhardt reviewed the January 29, 2007 FCE. In a report dated July 
13, 2007 Dr. Reichhardt did not believe that the results of the FCE accurately docu-
mented the types of restrictions appropriate for Claimant. First, Dr. Reichhardt com-
mented that there was no medical evidence suggesting that Claimant’s  functional ability 
would have declined so dramatically between the time of her surveillance video and her 
FCE. He also remarked that during the FCE Claimant demonstrated a severe stagger-
ing gait but in the surveillance video Claimant walked on unpaved surfaces without any 
difficulty and without using a cane. Dr. Reichhardt noted that when Claimant reached for 
objects on the floor she used a golfer’s  lift with a shelf for support. However, in the sur-
veillance video Claimant bent over and picked many objects up from the floor without 
any need for support. The FCE also noted that Claimant needed several rests between 
activities and terminated the testing due to burning in her neck. In contrast, the surveil-
lance video demonstrated that Claimant could perform a number of more challenging 
activities and did not need to rest on a frequent basis. Dr. Reichhardt also explained that 
Claimant’s lumbar and cervical range of motion during the FCE was significantly dimin-
ished compared to her actions in the surveillance video. Finally, Claimant demonstrated 
severe range of motion restrictions in flexion and abduction in both shoulders during the 
FCE. However, Dr. Reichhardt noted that there was no medical reason as to why 
Claimant would have limited range of motion in her shoulders.



13. On April 3, 2007 Claimant was  involved in a motor vehicle accident. While 
Claimant was stopped she was rear-ended by another vehicle that was traveling at ap-
proximately 50 miles per hour. The parties in the present matter subsequently executed 
a stipulation providing that the April 3, 2007 motor vehicle accident was  unrelated to 
Claimant’s Workers’ Compensation claim.

 14. During Spring and Summer 2007 Claimant’s spinal cord stimulator and 
pain pump were removed because of infections. Dr. Reichhardt opined that the removal 
of the devices was directly related to the April 3, 2007 motor vehicle accident. He ex-
plained that because of the high-speed nature of the accident Claimant’s  implants were 
disrupted and required removal.

15. On June 17, 2008 Claimant underwent cervical spine surgery. She re-
ceived an artificial disc replacement.

16. In October 2008 Claimant was involved in another motor vehicle accident. 
She testified that the accident exacerbated her neck, arm, lower back, hip and leg 
symptoms. Claimant also noted that the accident caused her to suffer bowel dysfunc-
tion. Nevertheless, when Claimant visited Dr. Reichhardt for an examination on January 
19, 2009 she did not mention any increased symptoms or bowel dysfunction as a result 
of an October 2008 motor vehicle accident.

17. On April 21, 2009 Vocational Consultant Katie Montoya evaluated Claim-
ant. Ms. Montoya prepared a report and testified through an evidentiary deposition in 
this  matter. Relying on the work restrictions supplied by Dr. Reichhardt, Ms. Montoya 
concluded that Claimant was capable of earning wages in some capacity near her resi-
dence in the Cheyenne, Wyoming area. She explained that because of the length of 
time that Claimant had been out of work her options were limited to unskilled or semi-
skilled employment. Nevertheless, Ms. Montoya identified several job titles that Claim-
ant would be able to perform in the unskilled or semi-skilled area, including assembly 
work, sales work, and counter attendant. In her deposition, Ms. Montoya also added 
jobs including service attendant, cashier, and order clerk that Claimant was capable of 
performing. She commented that people could learn the preceding jobs fairly quickly. 
Ms. Montoya also remarked that the jobs were readily available in the Cheyenne, Wyo-
ming labor market.

18. On July 13, 2009 Authorized Treating Physician (ATP) Kenneth A. Pettine, 
M.D, imposed the following restrictions on Claimant: occasional lifting of 10 pounds, fre-
quent lifting of five pounds, no bending or twisting at the waist, no overhead work, 
standing or sitting for no more than 30 minutes at a time and no repetitive use of the 
hands.

 19. Dr. Reichhardt reviewed the restrictions imposed by Dr. Pettine. He initially 
commented that Dr. Pettine’s restrictions did not differentiate between the restrictions 
related to the 1992 work-related injury and those pertaining to the April 2007 motor ve-
hicle accident. Dr. Reichhardt also testified that any deterioration in Claimant’s  physical 
condition was not a natural progression of the 1992 work-related injury but was instead 



related to the April 2007 motor vehicle accident. He explained that Claimant’s  treatment 
was fairly stable in October 2006 and that she was doing well with pain management. 
Moreover, the surveillance video demonstrated that Claimant was functioning at a high 
level. There was thus no reason to believe that Claimant’s  condition was on a “down-
ward trajectory.” However, Claimant’s condition suddenly worsened after her April 3, 
2007 motor vehicle accident. The accident caused her to require neck surgery and dis-
rupted her two implantable pain systems.

 20. Claimant testified at the hearing that she visits her message therapist and 
physical therapist in the Loveland, Colorado area on a weekly basis. Claimant also has 
a health club membership in the Loveland area. Claimant’s  mileage reimbursement re-
cords reflect that she has traveled from her residence in Cheyenne to Loveland several 
times each week and totaled over 4,000 miles each month between 2005 and 2009. 
Claimant explained that she seeks to continue physical therapy and massage therapy in 
the Loveland area because her providers  are familiar with her special condition and she 
trusts them.

 21. In his January 19, 2009 report Dr. Reichhardt addressed Claimant’s con-
tinuing need for physical therapy and massage therapy. He explained:

[Claimant] reports that she has been receiving weekly physical therapy 
and massage therapy visits. There is  no justification in the records that I 
reviewed for weekly massage therapy or physical therapy treatments. She 
receives short-term benefits from the massage therapy. She reports that 
she needs it in order to stay functional. I would question this based on the 
issues on the surveillance video. Although she is  not sure that the individ-
ual is  her at all times, she did indicate on some sections that it is  her and 
she did indicate on other sections that she would have done similar activi-
ties. I would not expect an individual who participates in these types of ac-
tivities to require massage therapy on a weekly basis just to stay func-
tional with basic activities. I would not recommend more than 8 physical 
therapy visits per year and 8 massage therapy visits per year to manage 
flare-ups.

22. Dr. Reichhardt provided further justifications as to why he would limit 
Claimant to eight physical therapy visits per year and eight massage therapy visits each 
year. He commented that, according to the medical treatment guidelines, passive treat-
ment modalities  should not be emphasized to alleviate chronic pain. Instead, the em-
phasis  for chronic pain patients should be independence and self-management of 
symptoms. Continued use of passive modalities without clear goals is not advised. 
Physical therapy appointments should be oriented toward assisting Claimant with her 
independent exercise program and to resolve any flare-ups. Massage therapy also 
should be used only for management of flare-ups.

23. Dr. Reichhardt also explained that Claimant’s  massage and physical therapy 
sessions should be conducted in the Cheyenne area. He commented that it is not medi-
cally contraindicated to transfer Claimant’s massage and physical therapy visits to the 



Cheyenne area. Dr. Reichhardt explained that, although Claimant has a complex medi-
cal history, her new providers can easily be apprised of her conditions. He also re-
marked that Claimant has suffered several recent motor vehicle accidents  and has re-
ported that she has difficulty controlling her legs  at times. Dr. Reichhardt thus  stated that 
Claimant would benefit from less travel and treatment closer to her home.

24. In considering Claimant’s health club membership in Loveland, Dr. 
Reichhardt explained that a health club program would more properly be considered 
under “general wellness and fitness” rather than work-related. He commented that 
Claimant did not need to travel to Loveland to find an appropriate health club and could 
simply attend a health club on her own in Cheyenne.

25. ATP David L. Reinhard, M.D. reviewed Dr. Reichhardt’s January 19, 2009 
report. In a March 9, 2009 letter Dr. Reinhard explained that he agreed with Dr. 
Reichhardt’s recommendations. He then prescribed eight physical therapy and eight 
massage therapy sessions for Claimant at Avenues Therapy Clinic in Cheyenne. Dr. Re-
inhard noted in his  prescription that Claimant had undergone lower and mid-back fu-
sions, experienced cervical problems and used a pain pump. 

26. Respondents have demonstrated that it is  more probably true than not that 
Claimant’s condition has changed since she was deemed permanently and totally dis-
abled in 1998. Dr. Reichhardt credibly concluded that Claimant’s physical condition has 
significantly improved since 1993. He noted that Claimant’s activities in the surveillance 
videos, including walking without a cane and carrying bales of hay, exceeded the abili-
ties  that she demonstrated upon examination. Dr. Reichhardt specifically noted that 
Claimant used a cane in a public environment but did not utilize a cane while performing 
activities on her property. Her activities  in the video did not reveal any limitations in her 
gait or need for a cane. Dr. Reichhardt thus explained that there was no evidence in the 
video of the lower extremity weakness that Claimant had demonstrated in her October 
10, 2005 examination. Based on his examinations and review of the surveillance videos 
Dr. Reichhardt persuasively concluded that Claimant was  capable of functioning in at 
least a light work category, with lifting 20 pounds on occasion and 10 pounds frequently. 
He also determined that Claimant could bend, twist and engage in overhead work on an 
occasional basis.

27. Claimant was involved in a motor vehicle accident on April 3, 2007. Dr. 
Reichhardt credibly testified that any deterioration in Claimant’s physical condition was 
not the natural progression of the 1992 work-related injury but instead pertained to the 
April 2007 motor vehicle accident. Although Dr. Pettine imposed significant work restric-
tions on Claimant in July 13, 2009 Dr. Reichhardt noted that the restrictions  did not dif-
ferentiate between any limitations related to the 1992 work-related injury and those re-
lated to the April 2007 motor vehicle accident. More importantly, there was no evidence 
in the medical records that Claimant’s condition was on a “downward trajectory” prior to 
the accident. However, Claimant’s  condition suddenly worsened after her April 3, 2007 
motor vehicle accident. Therefore, based on the credible testimony of Dr. Reichhardt, 
any worsening of Claimant’s condition is related to the intervening event of the April 



2007 motor vehicle accident. Without regard to the accident Claimant’s physical condi-
tion, as documented in the surveillance videos, has significantly improved since she 
was deemed permanently and totally disabled.

28. Relying on the work restrictions imposed by Dr. Reichhardt, Vocational 
Consultant Ms. Montoya persuasively concluded that Claimant was capable of earning 
wages in some capacity in the Cheyenne, Wyoming area. She identified several un-
skilled or semi-skilled job titles that Claimant could perform including assembly work, 
sales work, and counter attendant. In her deposition, Ms. Montoya also added the job 
titles  of service attendant, cashier, and order clerk that Claimant was capable of per-
forming. She commented that these jobs are the kinds that people could learn fairly 
quickly. Ms. Montoya also remarked that these jobs were readily available in the Chey-
enne, Wyoming labor market. Based on the unrebutted testimony of Ms. Montoya, 
Claimant is capable of earning wages in some capacity in the Cheyenne labor market.

29. The record includes substantial evidence to support a determination that 
future medical treatment in the form of eight physical therapy and eight massage ther-
apy sessions in Cheyenne will be reasonably necessary to relieve the effects of Claim-
ant’s industrial injury or prevent further deterioration of her condition. However, there is 
insufficient evidence to support a determination that Claimant is entitled to a health club 
membership in Loveland. Dr. Reichhardt persuasively explained that Claimant should 
be limited to eight physical therapy and eight massage therapy sessions each year. He 
reasoned that, according to the medical treatment guidelines, passive treatment modali-
ties should not be emphasized for chronic pain. Instead, the emphasis for chronic pain 
patients should be independence and self-management of symptoms. Physical therapy 
appointments should be oriented toward assisting Claimant with her independent exer-
cise program and to resolve any flare-ups. Massage therapy should also only be used 
for management of flare-ups. Dr. Reichhardt commented that it is not medically contra-
indicated to transfer Claimant’s massage and physical therapy visits to the Cheyenne 
area. He expressed concerns about Claimant’s ability to safely travel from Cheyenne to 
Loveland. Finally, Dr. Reichhardt credibly explained that a health club program would 
more properly be considered “general wellness and fitness” rather than work-related. He 
commented that Claimant did not need to travel to Loveland to find an appropriate 
health club and could simply attend a health club on her own in Cheyenne. ATP Dr. Re-
inhard agreed with Dr. Reichhardt’s recommendations and prescribed eight physical 
therapy and eight massage therapy sessions for Claimant at Avenues Therapy Clinic in 
Cheyenne.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. §8-40-
102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 



the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights  of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Reopening

 4. Section 8-43-303(1), C.R.S. provides that a worker’s compensation award 
may be reopened based on a change in condition. The moving party shoulders the bur-
den of proving a claimant’s  condition has changed. See Osborne v. Industrial Commis-
sion, 725 P.2d 63, 65 (Colo. App. 1986). A change in condition refers either to a change 
in the condition of the original compensable injury or to a change in the claimant’s 
physical or mental condition that is  causally connected to the original injury. Jarosinski v. 
Industrial Claim Appeals Office, 62 P.3d 1082, 1084 (Colo. App. 2002).

5. As found, Respondents have demonstrated by a preponderance of the 
evidence that Claimant’s condition has changed since she was deemed permanently 
and totally disabled in 1998. Dr. Reichhardt credibly concluded that Claimant’s  physical 
condition has significantly improved since 1993. He noted that Claimant’s  activities in 
the surveillance videos, including walking without a cane and carrying bales  of hay, ex-
ceeded the abilities  that she demonstrated upon examination. Dr. Reichhardt specifi-
cally noted that Claimant used a cane in a public environment but did not utilize a cane 
while performing activities  on her property. Her activities in the video did not reveal any 
limitations in her gait or need for a cane. Dr. Reichhardt thus  explained that there was 
no evidence in the video of the lower extremity weakness that Claimant had demon-
strated in her October 10, 2005 examination. Based on his examinations and review of 
the surveillance videos Dr. Reichhardt persuasively concluded that Claimant was capa-
ble of functioning in at least a light work category, with lifting 20 pounds on occasion and 
10 pounds frequently. He also determined that Claimant could bend, twist and engage 
in overhead work on an occasional basis.

6. As found, Claimant was involved in a motor vehicle accident on April 3, 
2007. Dr. Reichhardt credibly testified that any deterioration in Claimant’s physical con-



dition was not the natural progression of the 1992 work-related injury but instead per-
tained to the April 2007 motor vehicle accident. Although Dr. Pettine imposed significant 
work restrictions on Claimant in July 13, 2009 Dr. Reichhardt noted that the restrictions 
did not differentiate between any limitations related to the 1992 work-related injury and 
those related to the April 2007 motor vehicle accident. More importantly, there was no 
evidence in the medical records that Claimant’s condition was  on a “downward trajec-
tory” prior to the accident. However, Claimant’s condition suddenly worsened after her 
April 3, 2007 motor vehicle accident. Therefore, based on the credible testimony of Dr. 
Reichhardt, any worsening of Claimant’s condition is related to the intervening event of 
the April 2007 motor vehicle accident. Without regard to the accident Claimant’s physi-
cal condition, as documented in the surveillance videos, has significantly improved 
since she was deemed permanently and totally disabled.

PTD Benefits

7. Respondents assert that Claimant is no longer entitled to receive PTD 
benefits because she is  capable of earning wages. Under §8-40-201(16.5)(a), C.R.S. 
PTD means “the employee is unable to earn any wages in the same or other employ-
ment.” A claimant thus cannot obtain PTD benefits  if she is  capable of earning wages in 
any amount. Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550, 556 (Colo. 
1998).

8. A claimant’s  industrial injuries must constitute a “significant causative fac-
tor” in order to establish a claim for PTD. In Re Olinger, W.C. No. 4-002-881 (ICAP, Mar. 
31, 2005). A “significant causative factor” requires a “direct causal relationship” between 
the industrial injuries and a PTD claim. In Re of Dickerson, W.C. No. 4-323-980 (ICAP, 
July 24, 2006); see Seifried v. Industrial Comm’n, 736 P.2d 1262, 1263 (Colo. App. 
1986). The preceding test requires the ALJ to ascertain the “residual impairment caused 
by the industrial injury” and whether the impairment was sufficient to result in PTD with-
out regard to subsequent intervening events. In Re of Dickerson, W.C. No. 4-323-980 
(ICAP, July 24, 2006). Resolution of the causation issue is a factual determination for 
the ALJ. Id.

9. In ascertaining whether a claimant is  able to earn any wages, the ALJ may 
consider various “human factors,” including a claimant's physical condition, mental abil-
ity, age, employment history, education, and availability of work that the claimant could 
perform. Bymer, 955 P.2d at 556; Holly Nursing v. ICAO, 992 P.2d 701, 703 (Colo. App. 
1999). The critical test, which must be conducted on a case-by-case basis, is whether 
employment exists that is  reasonably available to the claimant under her particular cir-
cumstances. Bymer, 955 P.2d at 557. Ultimately, the determination of whether a Claim-
ant suffers from a permanent and total disability is an issue of fact for resolution by the 
ALJ. In Re Selvage, W.C. No. 4-486-812 (ICAP, Oct. 9, 2007). Accordingly, in seeking to 
reopen a PTD award based on a change in condition, Respondents must present evi-
dence that employment is reasonably available to the claimant and she is capable of 
earning wages in some amount. See In Re Epp, W.C. No. 3-999-840 (ICAP, Feb.12, 
2002).



10. As found, relying on the work restrictions imposed by Dr. Reichhardt, Vo-
cational Consultant Ms. Montoya persuasively concluded that Claimant was capable of 
earning wages in some capacity in the Cheyenne, Wyoming area. She identified several 
unskilled or semi-skilled job titles that Claimant could perform including assembly work, 
sales work, and counter attendant. In her deposition, Ms. Montoya also added the job 
titles  of service attendant, cashier, and order clerk that Claimant was capable of per-
forming. She commented that these jobs are the kinds that people could learn fairly 
quickly. Ms. Montoya also remarked that these jobs were readily available in the Chey-
enne, Wyoming labor market. Based on the unrebutted testimony of Ms. Montoya, 
Claimant is capable of earning wages in some capacity in the Cheyenne labor market.

Medical Maintenance Benefits

 11. To prove entitlement to medical maintenance benefits, a claimant must 
present substantial evidence to support a determination that future medical treatment 
will be reasonably necessary to relieve the effects of the industrial injury or prevent fur-
ther deterioration of his condition. Grover v. Industrial Comm’n., 759 P.2d 705, 710-13 
(Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 (Colo. 
App. 1995). Once a claimant establishes the probable need for future medical treatment 
he “is  entitled to a general award of future medical benefits, subject to the employer's 
right to contest compensability, reasonableness, or necessity.” Hanna v. Print Expedit-
ers, Inc., 77 P.3d 863, 866 (Colo. App. 2003); see Karathanasis v. Chilis Grill & Bar, 
W.C. No. 4-461-989 (ICAP, Aug. 8, 2003). Whether a claimant has presented substan-
tial evidence justifying an award of Grover medical benefits is  one of fact for determina-
tion by the Judge. Holly Nursing Care Center v. Industrial Claim Appeals Office, 919 
P.2d 701, 704 (Colo. App. 1999).

 12. As found, the record includes substantial evidence to support a determina-
tion that future medical treatment in the form of eight physical therapy and eight mas-
sage therapy sessions in Cheyenne will be reasonably necessary to relieve the effects 
of Claimant’s industrial injury or prevent further deterioration of her condition. However, 
there is insufficient evidence to support a determination that Claimant is entitled to a 
health club membership in Loveland. Dr. Reichhardt persuasively explained that Claim-
ant should be limited to eight physical therapy and eight massage therapy sessions 
each year. He reasoned that, according to the medical treatment guidelines, passive 
treatment modalities  should not be emphasized for chronic pain. Instead, the emphasis 
for chronic pain patients should be independence and self-management of symptoms. 
Physical therapy appointments should be oriented toward assisting Claimant with her 
independent exercise program and to resolve any flare-ups. Massage therapy should 
also only be used for management of flare-ups. Dr. Reichhardt commented that it is  not 
medically contraindicated to transfer Claimant’s massage and physical therapy visits to 
the Cheyenne area. He expressed concerns about Claimant’s ability to safely travel 
from Cheyenne to Loveland. Finally, Dr. Reichhardt credibly explained that a health club 
program would more properly be considered “general wellness and fitness” rather than 
work-related. He commented that Claimant did not need to travel to Loveland to find an 
appropriate health club and could simply attend a health club on her own in Cheyenne. 



ATP Dr. Reinhard agreed with Dr. Reichhardt’s recommendations and prescribed eight 
physical therapy and eight massage therapy sessions for Claimant at Avenues Therapy 
Clinic in Cheyenne.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Respondents’ request to reopen the matter is granted.

2. Respondents’ request to terminate Claimant’s PTD benefits is granted.

3. Claimant is entitled to medical maintenance benefits in the form of eight 
physical therapy and eight massage therapy sessions per year in Cheyenne, Wyoming. 
Claimant is not entitled to a health club membership.

4. All issues not resolved in this Order are reserved for future determination.

DATED: October 30, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-649-193

ISSUES

 The issue raised for consideration at hearing is whether Claimant’s condition has 
worsened since being placed a maximum medical improvement (MMI) and whether his 
petition to reopen the claim should be granted.

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered.

1. Claimant is a 73-year-old man who sustained a work-related injury on April 
11, 2005, when he was performing his  job as  a maintenance man at the Employer. 
Claimant slipped on some ice and twisted his back. The claim was accepted and Claim-
ant underwent treatment at Concentra Medical Centers. 

2. On November 10, 2005, Claimant was placed at maximum medical im-
provement (MMI) by Albert Hattem, M.D. with a 19% whole person impairment rating 
and permanent restrictions. 



3. Claimant filed an Application for Division independent medical evaluation 
(DIME) on April 4, 2007, stating that the specific body parts that he wanted to be evalu-
ated were low back pain, psychological, and all other issues related to the industrial in-
jury. 

4. John Bissell, M.D. performed the DIME on June 25, 2007. Dr. Bissell 
evaluated Claimant’s psychological issues and low back pain. Dr. Bissell agreed with 
the November 10, 2005, date of maximum medical improvement, and gave Claimant a 
23% whole person rating. Dr. Bissell opined that Claimant did not receive any rating for 
a psychological condition. 

5. Subsequently, Respondents filed an Application for Hearing on July 19, 
2007, endorsing the issue of permanent partial disability benefits. Claimant did not file a 
Response to the Application for Hearing. A hearing was held on November 7, 2007 in 
which ALJ Walsh determined that Dr. Bissell’s whole person impairment rating of 23% 
was correct. 

6. Respondents filed a Final Admission of Liability on December 20, 2007, 
consistent with the Findings of Fact, Conclusions of Law, and Order. Thereafter, Claim-
ant filed an Application for Hearing on January 18, 2008, on the issue of permanent total 
disability benefits. 

7. On February 15, 2008, Respondents filed a Motion to Strike Claimant’s 
Application for Hearing alleging that the issue of permanent total disability benefits  was 
ripe at the time Respondents filed their Application for Hearing on July 19, 2007. Re-
spondents argued in their motion that when a Claimant fails to endorse the issue of 
permanent total disability within thirty (30) days  of a final admission of liability, or in re-
sponse to Respondents’ application for hearing as required by Section 8-43-
203(2)(b)(II), C.R.S. those issues are closed and cannot be litigated. Olivas-Soto v. In-
dus. Claims Appeals Office 143 P.3d 1178 (Colo. App. 2006). 

8. On February 29, 2008, an Order was granted striking Claimant’s Applica-
tion for Hearing. Approximately 10 months after this Order was granted, Claimant filed a 
Petition to Reopen based on a change of condition. 

9. Claimant filed an Application for Hearing on June 8, 2009, alleging a peti-
tion to reopen based on a change of condition, medical benefits, and temporary disabil-
ity benefits. Respondents filed a Response to the Application for Hearing on July 7, 
2009, endorsing defenses such as claim preclusion, issue preclusion, waiver, Claimant 
did not suffer worsening of condition, and that Claimant’s case remains closed. This Ap-
plication and Response was the subject of the September 30, 2009, hearing.

10. Claimant first treated with Daniel Gibertini, M.D. at Concentra Medical 
Centers on April 12, 2005. Claimant was is a fair amount of discomfort secondary to his 
back pain. Claimant reported that x-rays  were negative. Dr. Gibertini diagnosed Claim-



ant with a lumbar strain. Dr. Gibertini recommended physical therapy and medications 
to control Claimant’s pain. 

11. Claimant underwent a lumbar MRI of the lumbar spine on June 8, 2005. 
The MRI showed chronic appearing anterior wedging of the L4, L2, and T12 vertebral 
bodies and mild to moderate degenerative disc disease of the lumbar spine with relative 
sparing of the L4-L5 disc. 

12. On September 28, 2005, Claimant was reexamined by Daniel Baer, D. O. 
Dr. Baer noted that Claimant underwent physical therapy, chiropractic care, epidural 
steroid injections, facet injections, and a surgical consultation with James Bee, M.D. Dr. 
Bee determined that Claimant was not a surgical candidate. Claimant stated that none 
of those treatments  were beneficial and that he still had back pain. Dr. Baer determined 
that Claimant was at MMI. 

13. Dr. Hattem evaluated Claimant on November 11, 2005. Claimant com-
plained of persistent low back pain at 7-8/10. Claimant stated that he was currently tak-
ing Tramadol and Skelaxin for pain. Dr. Hattem opined that because Claimant failed to 
respond to all conservative measures consisting of physical therapy, chiropractic treat-
ment, facet injection, epidural steroid injections, and that Claimant was  not a surgical 
candidate, Claimant was at maximum medical improvement. Dr. Hattem opined that ad-
ditional conservative measures were not likely to be beneficial. Dr. Hattem gave Claim-
ant a 19% whole person impairment rating, permanent restrictions, and recommended 
medical maintenance care.

14. Claimant did not return for an appointment with Concentra until January 
18, 2007, almost 14 months after being placed at maximum medical improvement. 
Claimant complained of persistent even worsening low back pain during the last 6 
months and that he could not walk more than 50 feet. Claimant also stated that he 
never settled his case. Claimant rated his  low back pain as 7-8/10. Dr. Hattem recom-
mended an MRI of Claimant’s lumbar spine.

15. On February 7, 2007, Claimant underwent another lumbar spine MRI. This 
MRI determined that the overall appearance of the spine had not changed since the 
prior study on June 8, 2005. 

16. On April 26, 2007, Claimant was reevaluated by Dr. Hattem. Claimant con-
tinued to complain of persistent unchanged low back pain. Dr. Hattem advised Claimant 
that because the lumbar MRI was unchanged there was no specific indication for any 
specific interventions. 

17. Claimant underwent the Division IME with Dr. Bissell on June 25, 2007. 
Claimant stated that he can sit for several hours but only stand for 15 minutes  and walk 
no more than 75 yards. Claimant reported his  pain 7/10 and 9+/10 with activity. Addi-
tionally, Claimant reported that he felt that the impairment rating he received from Dr. 
Hattem was not reflective of the amount of disability he suffered. Additionally, Claimant 



stated that before the injury he was able to do physical activity but now he cannot do 
much of anything. Dr. Bissell gave Claimant a 23% whole person impairment rating for 
his low back condition. However, Dr. Bissell did not rate the Claimant for any psycho-
logical condition. Additionally, Dr. Bissell determined that Claimant’s date of maximum 
medical improvement was November 10, 2005.

18. Claimant returned for an evaluation with Dr. Hattem on January 10, 2008, 
almost eight and half months since his previous examination. Claimant stated that his 
condition remained unchanged since April 2007. Additionally, Claimant stated that he 
had not yet settled his claim. Dr. Hattem recommended medications of Tramadol and 
Amitriptyline.

19. Claimant underwent a Claimant’s independent medical evaluation with 
David Richman, M.D. on December 12, 2008. Claimant stated that his pain level was 
between a 5-8/10, and that he cannot do anything but sit in his recliner all day. Addition-
ally, Claimant stated that he was getting medications through Concentra, but that he did 
not actually see any treatment provider at Concentra during the last two years. Dr. 
Richman diagnosed Claimant with some depression and that a new MRI be performed 
to determine whether or not Claimant was no longer at maximum medical improvement 
for his lumbar injury. 

20. On February 19, 2009, Dr. Hattem reevaluated Claimant, almost 13 
months since the previous evaluation. Claimant rated his pain at a 7/10. Dr. Hattem re-
viewed Dr. Richman’s recommendations and thought that the recommendations were 
reasonable. However, Dr. Hattem disagreed with Dr. Richman and opined that Claimant 
remained at maximum medical improvement. Dr. Hattem opined that Dr. Richman’s rec-
ommendations should be part of a maintenance plan because the recommendations 
would not result in significant functional gains for Claimant. 

21. Claimant then underwent a third MRI of the lumbar spine on March 2, 
2009. The MRI’s impression was multilevel degenerative disc disease and endplate 
spondylosis  without appreciable interval change as compared to prior study. Again, this 
March 2, 2009, MRI did not show any change from either the June 8, 2005, or the Feb-
ruary 7, 2007, MRI studies.

22. Claimant returned on March 12, 2009 for an evaluation with Dr. Hattem. 
Claimant rated his pain at 8/10. Additionally, Dr. Hattem noted that Claimant was not in 
any acute distress. Dr. Hattem noted that Claimant’s MRI remained unchanged from the 
previous MRI studies.

23. On April 13, 2009, Claimant was evaluated by John Sacha, M.D. On ex-
amination, Dr. Sacha noted that Claimant had pain behaviors and that Waddell’s testing 
was 4/5 positive. Dr. Sacha recommended medial branch blocks. Subsequently, Dr. Sa-
cha opined on May 5, 2009, that the medial branch blocks would be considered medical 
maintenance care and that Claimant remained at MMI. 

 



24. Claimant testified that he has developed depression due to his  chronic 
pain. However, on cross-examination, Claimant testified that he was frustrated that his 
case had not settled and was still in litigation four and half years  after he sustained his 
injury. Claimant testified that he wants his case to be over. 

25. Claimant stated that he was on Tramadol and Amtriptyline, but that Dr. 
Sacha took him off these medications because of elevated liver functions. Claimant also 
testified that before he was taken off all of his medications he could walk around his 
apartment complex. Claimant then testified that Dr. Sacha put him back on Avinza, a 
pain medication.

26. Moreover, Claimant testified that he felt that the physicians have not done 
enough to relieve his pain. On cross examination, Claimant testified that his pain com-
plaints  have not subsided, but he agreed that he still had the same pain complaints  he 
did as of November 10, 2005, the date he was placed at maximum medical improve-
ment. Claimant testified that his pain complaints remained 7-8/10, which was the same 
pain complaint he had at the date of maximum medical improvement.

27. Dr. Hattem testified as a board-certified occupational medicine physician. 
Dr. Hattem testified that he evaluated Claimant on January 18, 2007, April 26, 2007, 
January 10, 2008, February 19, 2009, and March 12, 2009. Dr. Hattem also testified 
that he reexamined Claimant on January 10, 2008, and that examination remained un-
changed from the previous examinations. 

28. Additionally, Dr. Hattem testified that at Claimant’s February 19, 2009, ex-
amination, Claimant complained of worsening low back pain. However, Claimant rated 
his pain at 7/10, which is the same rating that Claimant ordinarily gave. Additionally, Dr. 
Hattem testified that he reviewed Dr. Richman’s report that stated Claimant complained 
of pain between 5-8/10, which corresponded to what Claimant has complained of since 
treatment. 

29. Subsequently, Dr. Hattem testified that Dr. Richman opined that Claimant 
was no longer at maximum medical improvement. However, Dr. Hattem did not agree 
with that opinion. Dr. Hattem did testify that he sent Claimant for a repeat MRI pursuant 
to Dr. Richman’s recommendations, but the repeat MRI showed no objective changes 
from the two prior MRI studies. Additionally, Dr. Hattem testified that at the March 12, 
2009 evaluation, Claimant’s pain complaints remained unchanged from his  previous ex-
aminations.

30. Furthermore, Dr. Hattem testified that the recommendations made by Dr. 
Richman such as the MRI, treatment for depression, and medial branch blocks should 
be considered medical maintenance. Dr. Hattem testified that the basis for his opinion 
was that the recommendations should be considered medical maintenance because it 
was not going to impact Claimant’s  functional status. These recommendations were 
mainly for pain control. Additionally, Dr. Hattem testified that his opinion that these 
treatments were for maintenance care remained unchanged. 



31. Dr. Hattem further testified that Dr. Sacha evaluated Claimant on April 13, 
2009, and that Dr. Sacha determined Claimant to have positive 4/5 Waddell’s  signs. Dr. 
Hattem credibly testified that Waddell’s signs are an indication that complaints of pain 
may not be related to an actual physical problem but due to psychosocial issues or ma-
lingering. Furthermore, Dr. Hattem agreed with Dr. Sacha that if Claimant underwent 
medial branch blocks that should be considered maintenance care. 

32. Dr. Hattem credibly and persuasively testified that frustration can lead to 
depression, and that any treatment for Claimant’s alleged depression should be consid-
ered medical maintenance treatment. Furthermore, Dr. Hattem testified to a reasonable 
degree of medical probability that Claimant did not sustain a worsening of condition

33. On cross examination, Dr. Hattem testified that he was unaware of why 
Claimant had elevated liver function tests because the narcotic medications  Claimant 
was taking, Tramadol and Avinza, could not cause elevated liver function tests. Dr. Hat-
tem testified that Claimant could have some sort of liver condition affecting Claimant’s 
liver enzymes. 

CONCLUSIONS OF LAW
 Having made the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

 1. Claimant contends that he is entitled to reopen his claim because his con-
dition has worsened. Respondents maintain that Claimant is not entitled to an order re-
opening his claim because Claimant’s condition has not worsened since the date that 
he was placed at MMI. Based on the totality of the evidence presented at hearing, with 
reliance on the credible testimony and medical records of Dr. Hattem, it is found and 
concluded that Claimant has not demonstrated a worsened condition since the being 
placed at MMI on November 10, 2005.

2. In order to reopen a claim, pursuant to Section 8-43-303(1), C.R.S., the 
claimant must prove a worsening of his condition that is  causally related to the industrial 
injury. Moreover, the worsened condition must warrant further benefits. Cordova v. In-
dus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002); Richards v. Indus. Claim Ap-
peals Office, 996 P.2d 756 (Colo. App. 2000). The reopening authority under the provi-
sions of Section 8-43-303 is permissive, and whether to reopen a prior award when the 
statutory criteria have been met is left to the discretion of the ALJ. Renz v. Larimer 
County Sch. Dist. Poudre R-1, 924 P.2d 1177 (Colo. App. 1996). A claimant has the bur-
den of proof in seeking to reopen a claim. Cordova v. Indus. Claim Appeals Office, su-
pra.

3. It is well established that a change in condition refers to a change in the 
claimant's physical or mental condition, which is causally related to the underlying in-
dustrial injury. Jarosinski v. Indus. Claim Appeals Office, 62 P.3d 1082 (Colo. App. 
2002); Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).



4. Claimant has failed to meet his burden in demonstrating a worsening of 
condition from the November 11, 2005. date of MMI. Claimant underwent three MRIs on 
June 8, 2005, February 7, 2007, and March 2, 2009. The June 8, 2005, MRI showed 
chronic appearing anterior wedging of the L4, L2, and T12 vertebral bodies and mild to 
moderate degenerative disc disease of the lumbar spine with relative sparing of the L4-
L5 disc. However, the last two MRIs of February 7, 2007, and March 2, 2009, remained 
unchanged from Claimant’s  June 8, 2005, MRI. In this case, there is no objective pa-
thology on the MRI to show that Claimant has sustained a worsening of his low back 
condition. 

5. Claimant’s condition at MMI included pain that averaged 7-8/10 on the 
pain scale. The evidence established that Claimant’s  complaints of pain have not 
changed. At Claimant’s  follow up appointment with Dr. Hattem on January 18, 2007, 
Claimant’s pain complaints  were 7-8/10, at the DIME with Dr. Bissell, Claimant’s pain 
complaints were 7/10, and at Claimant’s  IME with Dr. Richman on December 12, 2008, 
Claimant’s pain complaints were 5-8/10. At Claimant’s follow up evaluation with Dr. Hat-
tem on February 19, 2009, Claimant’s pain complaints were 7/10. Additionally, Dr. Hat-
tem testified that Claimant’s  pain complaints  remained the same through pre and post 
MMI treatment. By Claimant’s own credible account, his  condition has not worsened as 
Claimant’s pain complaints  remain the same and Claimant still has the same function he 
had when he was placed at MMI and at the DIME with Dr. Bissell. 

6. Moreover, Claimant’s basis for his worsening claim are his subjective tes-
timonials regarding that his low back condition has worsened and that he has developed 
an alleged depressive condition. When compared to his condition at the time of MMI, 
the evidence established that there is no substantive change or worsening of condition. 
Claimant testified that Dr. Richman was the first person to diagnose him with depres-
sion. However, at the time Claimant filed his Application for DIME on April 4, 2007, 
Claimant already thought that he might have some psychological problems because this 
was alleged as a condition to be evaluated by the DIME physician, Dr. Bissell. 

7. Dr. Hattem credibly testified that frustration can lead to depression. At the 
time of the DIME, Claimant was frustrated regarding his low back pain and frustrated 
that his case had not yet settled. At hearing, Claimant testified that he was frustrated 
that he had not settled and that litigation has been going on for four and half years. The 
evidence established that Claimant was frustrated and stressed as of January 18, 2007, 
that his  case had not settled, and this was the cause of his depression and not his al-
leged chronic pain because he had had the same pain complaints and lack of function 
since being placed at MMI on November 10, 2005.

8. In this  case, Claimant’s depression is  not caused by his chronic pain. It is 
caused by litigation stress because he is frustrated that his case his not over after four 
and half years. However, litigation stress (negative psychological reaction to the litiga-
tion process) is not compensable. Litigation stress is an intervening event, not a com-
pensable consequence of the work-related injury. Jarosinski v. Indus. Claim Appeals Of-
fice, 62 P.3d 1082 (Colo. App. 2002). 



  9. Therefore, it is  concluded that Claimant failed to demonstrate by a 
preponderance of the evidence that his condition has worsened since the date of MMI.

 ORDER

 It is therefore ordered that:

 Claimant failed to prove that his condition has worsened since the date of MMI. 
Claimant’s petition to reopen is denied and dismissed.

All matters not determined herein are reserved for future determination.

DATED: October 30, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-529-050

ISSUES

The issues to be determined by this decision are: Whether Claimant’s claim is 
closed by operation of law, including application of the statute of limitations.

FINDINGS OF FACT

1. Claimant sustained admitted injuries covered by this claim on January 29, 2002. 
Claimant reached maximum medical improvement (MMI) in this claim on May 22, 2003, 
and Respondents’ filed a final admission of liability (FAL) on September 26, 2003. That 
FAL admitted to medical benefits, and permanent partial disability (PPD) benefits. It de-
nied maintenance medical benefits, and did not admit to any temporary total disability or 
temporary partial disability benefits. 

2. Claimant filed an Application for Hearing (AFH) on October 20, 2003, endorsing 
the issues of: Medical Benefits: authorized provider; reasonably necessary; related to 
injury; treatment after MMI; average weekly wage; disfigurement; TTD from March 29, 
2002 until May 22, 2003; TPD benefits from January 29, 2002 to May 22, 2003; travel 
expenses; unpaid medical bills. Claimant filed a new hearing application, endorsing the 
same issues endorsed in his October 20, 2003, hearing application, on February 11, 
2004. 

3. No hearing was held on Claimant’s February 11, 2004, hearing application. 
C.R.S. 8-43-209 mandates that hearings commence within eighty to one hundred days 



from the date of the hearing application’s filing. No request for an extension of that 
deadline was filed or granted. 

4. Claimant next filed an AFH on January 5, 2009. This hearing application en-
dorsed only the issues of penalties and PPD benefits. The issues endorsed in Claim-
ant’s 2003 and 2004 hearing application were not endorsed for hearing. 

5. Claimant’s attorney withdrew that hearing application without any reservation of 
issues on February 4, 2009. 

6. On March 20, 2009, Claimant filed another AFH. This application endorsed un-
specified medical benefits, TTD for unspecified dates, and PPD benefits. Claimant did 
not file, and has never filed, a Petition to Reopen this claim. 

7. Respondents last paid any medical benefit in this claim on March 24, 2005.

8. Respondents last paid any indemnity benefit in this claim on November 7, 2003, 
when they paid Claimant $196.53 to complete his PPD benefit’s payments. The FAL 
show’s Claimant’s PPD benefits were payable through October 25, 2004. Claimant’s 
PPD benefits were paid out earlier because Claimant requested the lump sum of PPD.

CONCLUSIONS OF LAW

a. Workers Compensation Rule of Procedure 7-1 (A) states “A claim may be closed 
by order, final admission, or pursuant to paragraph (C) of this section.” Paragraph (C) 
applies only in circumstances where a party has requested that a claim be closed. 
Therefore, a case can only be closed in 3 ways by order, final admission, or request of a 
party.

b. A final admission will close a claim if the Claimant fails to timely object, but only 
as to the issues admitted. Dalco Industries, Inc. v. Garcia, 867 P.2d 156 (Colo.App. 
1993). An objection to the final admission must be made within 30 days of the date of 
the final admission. West’s C.R.S.A. § 8-43-203(2)(b)(II). If a Claimant fails to object to a 
final admission they are deemed by law to agree with the benefits addressed in the final 
admission. Dalco Industries, Inc. v. Garcia, 867 P.2d 156 (Colo.App. 1993). A final ad-
mission is effective in closing a claim only if it complies with the statute and the Rules of 
Procedure. Rule of Procedure, & CCR 1101-3, Rule 5-5 and Rules of Procedure, 7 CCR 
1101-3,3 Rule 7-1.

c. A case that has not been closed properly remains open indefinitely, there is no 
requirement that a worsening condition must be proved when the Claimant seeks addi-
tional benefits and the case has not been closed pursuant to law. El Paso County De-
partment of Social Services v. Donn, 865 P.2d 877 (Colo.App. 1993).



d. Claimant timely objected to the FAL on October 20, 2003 and filed an Application 
for Hearing on inter alia, the issues of medical benefits and temporary total disability 
(TTD benefits).

e. The issues of medical benefits and TTD were never closed by order or FAL or 
request of a party.

f. Once the Claimant objected to the issues of medical benefits and TTD and ap-
plied for hearing, those issues could no longer be automatically closed by operation of 
law. Only by an affirmative action on the part of one or both of the parties could those 
issues be closed.

g. Respondents did not request closure of the claim for abandonment nor follow 
those procedures for closure.

h. Respondent’s failed to properly close the claim and therefore, it remains open on 
the issues of medical benefits and TTD.

ORDER

 It is therefore ordered that:

1. Respondents’ request to have the claim herein determined to be closed is denied 
and dismissed.
2. All matters not determined herein are reserved for future determination.
DATE: October 30, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-695-024

ISSUES

The issue for determination is the relatedness of physical therapy treatment rec-
ommended by Dr. Roger Sung. 

FINDINGS OF FACT

1. On July 24, 2006 the Claimant suffered an admitted work-related injury involving 
his cervical spine and right knee. 

2. The Claimant was treated and found to be at maximum medical improvement on 
June 26, 2008. The primary authorized treating physician, Dr. Dwight K. Caughfield pro-



vided his impairment rating of 20% whole person for the cervical spine and 19% lower 
extremity scheduled impairment for the knee. The impairments were incorporated into 
the Final Admission of Liability dated July 29, 2008. The Final Admission of Liability ad-
mitted for reasonable and necessary maintenance care. 

3. Dr. Roger Sung is an authorized treating physician and has recommended physi-
cal therapy for the Claimant’s neck to maintain maximum medical improvement. Re-
spondents denied physical therapy as not being related.

4. The parties stipulated at hearing that the sole issue for determination is related-
ness of physical therapy. 

5. On March 11, 2009 Dr. Roger Sung saw the Claimant. Dr. Sung noted that the 
Claimant was having mild residual neck pain. Dr. Sung also noted that the Claimant hit 
a drainage ditch while driving and since that time the neck pain has flared and has 
caused the Claimant a little worsening of his headaches. Dr. Sung prescribed the physi-
cal therapy, which was denied. 

6. The Claimant underwent a C5-C7 fusion by Dr. Roger Sung as a result of the in-
dustrial injury in January of 2007. Subsequently, medical records document that part of 
the hardware screws were broken. This was determined by x-ray examination on April 
16, 2008. The Claimant testified credibly that he has continued to have pain and head-
aches subsequent to the surgery. The event involved with hitting the drainage ditch was 
simply described as a mild aggravation. The Claimant had planned to seek additional 
treatment from Dr. Sung prior to this event. The Claimant testified credibly that he did 
not leave the road or strike any object. He simply hit a low spot in the road.

7. The ALJ concludes, based upon a totality of the evidence, that the recommended 
physical therapy is reasonable, necessary, and related to Claimant’s original work injury 
of July 24, 2006. The Claimant’s testimony is credible and persuasive.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ draws the following Conclu-
sions of Law:

1. The purpose of the Workers’ Compensation Act of Colorado (“Act”), §§8-40-101, 
et seq., C.R.S. is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. The Claimant shoulders the burden of proving en-
titlement to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a Workers’ Compensation case must be 
interpreted neutrally, neither in favor of the rights of the Claimant nor in favor of the 
rights of respondents. Section 8-43-201. 



2. When determining credibility, the fact finder shall consider, among other things, 
the consistency or the inconsistency of the witnesses’ testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936). A Workers’ Compensation case is decided on its merits. Section 8-43-201, 
C.R.S. The ALJ’s factual findings concern only evidence and inferences found to be dis-
positive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

3. The Claimant was required to prove by a preponderance of the evidence that the 
conditions for which he seeks medical treatment were proximately caused by an injury 
arising out of and in the course of the employment. Section 8-41-301(1)(c), C.R.S. The 
Claimant must prove a causal nexus between the claimed disability and the work-
related injury. Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998). The question 
of whether the Claimant met the burden of proof to establish the requisite causal con-
nection is one of fact for determination by the ALJ. City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000). 

4. As determined in Findings of Fact 7, the Claimant proved it is more probably true 
than not that the need for the physical therapy proposed by Dr. Roger Sung is causally 
related to the industrial injury of July 24, 2006. The Claimant’s ongoing symptomatology 
after surgery and reaching maximum medical improvement is more likely than not di-
rectly related to the industrial injury. The physical therapy recommended by Dr. Roger 
Sung is more likely than not to treat this ongoing symptomatology related to the indus-
trial injury. 

ORDER

 It is therefore ordered that:

The Respondents shall pay for the physical therapy recommended by Dr. Roger Sung 
and all reasonable and necessary expenses associated with that treatment.

All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as  indicated on certificate of mailing or service; other-
wise, the Judge's order will be final. You may file the Petition to Review by mail, as  long 
as the certificate of mailing attached to your petition shows: (1) That you mailed it within 



twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For statu-
tory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see Rule 26, 
O A C R P. Yo u m a y a c c e s s a p e t i t i o n t o r e v i e w f o r m a t : 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: October 30, 2009

Donald E. Walsh
Administrative Law Judge
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      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-787-172

ISSUES

1.                  Whether Claimant has established by a preponderance of the 

evidence that he suffered a compensable right shoulder injury on February 16, 

2009, in the course and scope of his employment with Respondent-Employer.   

2.                  Whether Claimant has established by a preponderance of the 

evidence that he is entitled to any and all reasonable and necessary medical 

benefits for his February 16, 2009, right shoulder condition.   

3.                  Whether Claimant established by a preponderance of the 

evidence that he is entitled to temporary total disability benefits for the 

February 16, 2009, right shoulder injury from June 10, 2009 and ongoing.

4.                  Whether Respondents have established by a preponderance of 

the evidence that Claimant was terminated for cause.

FINDINGS OF FACT

1.                  On January 9, 2009, Claimant began work for B in Pueblo, 

Colorado.  Claimant was assigned to the Pueblo Chemical Depot, which is a 

large-scale industrial project.  Claimant was attached to a welding crew under 



the direct supervision of Alvin Buffalo.  Claimant was required to carry and 

move welding equipment weighing approximately 100 pounds or more, hammer for 

long periods of time, move and carry gang boxes weighing approximately 100 

pounds or more, carry heavy pieces of steal, use a grinder for long periods and 

numerous other forms of heavy industrial labor.  The job requirements are 

extremely physical and impossible to perform unless one is in excellent physical 

condition.  From January 9, 2009 to February 15, 2009, Claimant fully performed 

his job duties without incident and without injury.  

2.                  On February 16, 2009, Claimant, in the course of his 

employment, was required to spend a large portion of the morning hammering 

washers into place so that they could be welded.  Claimant was also required to 

string out a significant amount of welding equipment and move numerous gang 

boxes.  Somewhere around 2:00 p.m., Claimant began to feel what he described as 

a cramp in his bicep and pain up into the shoulder.  Consistent with B policy, 

Claimant reported the injury to his supervisor, Alvin Buffalo.  

3.                  Alvin Buffalo accompanied Claimant to B’s onsite medical 

personnel and informed medical that Claimant needed treatment.  Claimant was 

examined and treated by Christine Segala.  Ms. Segala examined Claimant’s right 

upper extremity and noted that there was a knot in the bicep area.  Ms. Segala 

massaged the knot and applied Biofreeze cream.  After the visit to medical, 

Claimant returned to work but essentially in a light duty capacity.    

4.                  Claimant continued to treat with B’s medical staff on 

February 17th and 18th.  On February 18, 2009, Claimant saw Dr. Paul Smith who 

is a staff doctor at B’s onsite medical facility.  Dr. Smith essentially treated 

the injury as a bicep strain and provided conservative treatment.  Claimant saw 



Dr. Smith again on February 23rd and 24th.   On February 24, 2009, Dr. Smith 

began to suspect Claimant needed an MRI of the shoulder and recommended that 

Claimant have this done through Claimant’s private insurance carrier.  

5.                  At this point, Claimant contacted his union steward, Kevin 

Thomson, in order to sort out the confusion about the nature of the February 16, 

2009, injury.  On February 25, 2009, subsequent to a meeting between Kevin 

Thomson, Claimant and B management, an accident report was created consistent 

with the above-stated facts.  

6.                  B personnel referred Claimant to Dr. Suzanne Malis.  

Claimant was examined and treated by Dr. Malis on February 25, 2009.  Claimant 

provided a report of the injury and his course of treatment to Dr. Malis.  Dr. 

Malis asked Claimant is he had ever had any prior shoulder injures.  Claimant 

informed Dr. Malis about the 2007 shoulder problem but indicated that it was 

short lived and long since resolved.  Dr. Malis charted that Claimant had no 

significant prior shoulder injuries.  Dr. Malis examined Claimant and provided a 

work related diagnosis of right shoulder impingement.  Dr. Malis recommended 

physical therapy and medications.  Claimant was put on temporary physical 

restrictions and referred for an MRI of the right shoulder.  

7.                  Shortly after February 25, 2009, Claimant began working 

light duty for B in what essentially amounted to an office job.  Although 

Claimant was told he would be reviewing plans and checking numbers he was never 

provided the materials he needed to perform these tasks.  He was never brought 

any plans.  Claimant was required simply sit in a job trailer 10 hours a day 

with nothing to do.    

8.                  The MRI was performed on March 3, 2009 at Southwest 



Diagnostic Centers.  The MRI showed a “focal superficial articular sided partial 

tear at the supraspinatus footprint” and “mild acromioclavicular arthrosis.”  

9.                  Claimant returned to Dr. Malis on March 6, 2009.  At that 

time, Dr. Malis reviewed the MRI and felt that it supported her initial 

diagnosis of work-related right shoulder impingement.  Dr. Malis referred 

Claimant for a general consult with an orthopedic surgeon.  Dr. Malis continued 

Claimant’s temporary physical restrictions.  

10.             On March 10, 2009, Dr. Wiley Jinkins examined Claimant as part 

of a general orthopedic consult.  Dr. Jinkins’ assessment was “strain/sprain of 

the right shoulder with MRI evidence of partial thickness rotator cuff tear.”  

Dr. Jinkins did not recommend surgery at that point, as Claimant’s injury was 

fairly recent.  Dr. Jinkins recommended conservative therapy, which he carried 

out.  

11.             On March 10, 2009, Respondents issued a Notice of Contest 

denying the claim and indicating that they wanted to investigate the matter 

further.  

12.             Claimant returned to see Dr. Jinkins on May 12, 2009.  At that 

time, Dr. Jinkins noted no significant improvement and recommended an 

“arthroscopic subacromial decompression with rotator cuff repair.”  Dr. Jinkins 

requested preauthorization for the recommended surgical procedure but 

Respondents denied the request.  

13.             Claimant continued to work light duty until June 9, 2009.  On 

that date Claimant was terminated because his cell phone rang during a meeting.  

Although Claimant did not answer his cell phone, B management considered this 

use of a cell phone and a violation of the Employee Handbook.  According to the 



termination slip issued by B, Claimant received a verbal warning on June 4, 

2009, for excessive absenteeism, and written warning on June 8, 2009, for not 

wearing steel toed boots on the job site and the June 9, 2009, written warning 

for use of a cell phone outside of the change area.  

14.             The ALJ infers from the timing of events, and other credible 

evidence, such as a prior attempt to discipline Claimant for cell phone use when 

he did not have a cell phone in his possession, that the termination of Claimant 

was a subterfuge and that Claimant was not responsible for his termination.

CONCLUSIONS OF LAW

1.                  The purpose of the “Workers’ Compensation Act of Colorado” 

is to assure the quick and efficient delivery of disability and medical benefits 

to injured workers at a reasonable cost to employers, without the necessity of 

any litigation. Section 8-40-102(1), C.R.S. A claimant in a Workers’ 

Compensation claim has the burden of proving entitlement to benefits by a 

preponderance of the evidence. Section 8-42-101, C.R.S. A preponderance of the 

evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not. Page v. Clark, 197 

Colo. 306, 592 P.2d 792 (1979). The facts in a Workers’ Compensation case are 

not interpreted liberally in favor of either the rights of the injured worker or 

the rights of the employer. Section 8-43-201, C.R.S., 2006. A Workers’ 

Compensation case is decided on its merits. Section 8-43-201, supra.

2.                  A claimant must show that the injury was sustained in the 

course of his employment and that the injury arose out of his employment. A 

compensable industrial accident is one that results in an injury requiring 

medical treatment or causing disability.  The existence of a preexisting medical 



condition does not preclude the employee from suffering a compensable injury 

where the industrial aggravation is the proximate cause of the disability or 

need for treatment. See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 

1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 579. A work-related 

injury is compensable if it “aggravates, accelerates or combines with” a 

preexisting disease or infirmity to produce disability or need for treatment. 

See H & H Warehouse v. Vicory, supra. 

3.                  Whether there is a sufficient “nexus” or relationship 

between the Claimant’s employment and his injury is one of fact for resolution 

by the ALJ based on the totality of the circumstances. In re Question Submitted 

by the United States Court of Appeals, 759 P.2d 17 (Colo. 1988). The question of 

whether a claimant has proven that a particular disease, or aggravation of a 

particular disease, was caused by a work-related hazard is one of fact for 

determination by the ALJ. Wal-Mart Stores, Inc. v. Industrial Claim Appeals 

Office, 989 P.2d 251 (Colo.App. 1999).

4.                  Claimant has established, by a preponderance of the 

evidence, that Claimant suffered a compensable right upper extremity injury 

arising out of and in the course of his employment with Respondent-Employer on 

February 16, 2009.

5.                  Once a claimant has established a compensable work injury, 

the claimant is entitled to a general award of medical benefits and respondents 

are liable to provide all reasonable and necessary medical care to cure and 

relieve the effects of the work injury. Section 8-42-101, C.R.S.; Grover v. 

Industrial Commission, 759 P.2d 705 (Colo. 1988); Sims v. Industrial Claim 

Appeals Office, 797 P.2d 777 (Colo.App. 1990).



6.                  As found above, Claimant has established by a preponderance 

of the evidence that he suffered a compensable injury.  As such, Claimant is 

entitled to a general award of any and all reasonable and necessary medical 

benefits.  

7.                  To prove entitlement to temporary total disability (TTD) 

benefits, claimant must prove that the industrial injury caused a disability 

lasting more than three work shifts, that he left work as a result of the 

disability, and that the disability resulted in an actual wage loss. PDM 

Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). Section 8-42-103(1)(a), 

supra, requires claimant to establish a causal connection between a work-related 

injury and a subsequent wage loss in order to obtain TTD benefits. PDM Molding, 

Inc. v. Stanberg, supra. The term disability, connotes two elements: (1) Medical 

incapacity evidenced by loss or restriction of bodily function; and (2) 

Impairment of wage earning capacity as demonstrated by claimant's inability to 

resume his prior work. Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). There 

is no statutory requirement that claimant establish physical disability through 

a medical opinion of an attending physician; claimant's testimony alone may be 

sufficient to establish a temporary disability. Lymburn v. Symbios Logic, 952 

P.2d 831 (Colo. App. 1997). The impairment of earning capacity element of 

disability may be evidenced by a complete inability to work, or by restrictions 

which impair the claimant's ability effectively and properly to perform his 

regular employment. Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 

1998).

8.                  Claimant established by a preponderance of the evidence that 

he is entitled to temporary total disability benefits for the February 16, 2009, 



right shoulder injury from June 10, 2009 and ongoing.

9.                  In Gilmore v. Industrial Claim Appeals Office, 187 P.3d 

1129, 1131 (Colo.App. 2008), the court stated:

The Workers' Compensation Act (Act) prohibits a claimant from receiving 

temporary disability benefits if the claimant is responsible for the termination 

of the employment relationship. “In cases where it is determined that a 

temporarily disabled employee is responsible for termination of employment, the 

resulting wage loss shall not be attributable to the on-the-job injury.” ßß 

8-42-103(1)(g), 8-42-105(4), C.R.S.2007.

Under the termination statutes, sections 8-42-103(1)(g) and 8-42-105(4), an 

employer bears the burden of establishing by a preponderance of the evidence 

that a claimant was terminated for cause or was responsible for the separation 

from employment. Cf. City & County of Denver v. Indus. Claim Appeals Office, 58 

P.3d 1162, 1164-65 (Colo.App.2002) (the employer bears the burden of 

establishing its entitlement to an overpayment); Cowin & Co. v. Medina, 860 P.2d 

535, 538 (Colo.App.1992) (”[g]enerally, the party relying upon a statutory 

exception has the burden of establishing the factual predicate for its 

application”). The termination statutes cannot be applied to cease payment of 

TTD benefits unless and until the ALJ makes a factual determination that a 

claimant was responsible for the termination of employment. See Padilla, 902 

P.2d at 416.

10.             As found above, Respondents have failed to establish by a 

preponderance of the evidence that Claimant was terminated for cause.           

ORDER

            It is therefore ordered that:



1.                  Claimant suffered a compensable right shoulder injury on 

February 16, 2009 and is entitled to whatever benefits may accrue under the 

Workers’ Compensation Act of Colorado (WCA).

2.                  Respondent-Insurer is responsible for payment of benefits to 

Claimant for his  February 16, 2009 work-related injury.

3.                  Respondent-Insurer shall provide and pay for any and all 

reasonable, necessary and related medical benefits for Claimant’s February 16, 

2009, right shoulder injury.  

4.                  Respondent-Insurer shall pay Claimant temporary total 

disability benefits for the February 16, 2009, right shoulder injury beginning 

June 10, 2009 and continuing until terminated pursuant to the WCA.

5.                  Respondents’ defense that Claimant was terminated for cause 

is denied and dismissed.  

6.                  The parties agreed to reserve the issue of average weekly 

wage and the issue is so reserved.  

7.                  The parties stipulated that the authorized treating 

physician is Dr. Suzanne Malis and the Court so recognizes the stipulation.  

8.                  Respondent-Insurer shall pay interest to Claimant at the 

rate of 8% per annum on all amounts of compensation not paid when due..

9.                  All matters not determined herein are reserved for future 

determination.

      DATE: November 2, 2009/s/ original signed by:

Donald E. Walsh

Administrative Law Judge



      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-744-496

ISSUES

            1.         Whether Claimant has established by a preponderance of 

the evidence that she injured her left shoulder during the course and scope of 

her employment with Employer on December 6, 2007.

            2.         Whether Claimant has demonstrated by a preponderance of 

the evidence that she is entitled to authorized medical treatment that is 

reasonable and necessary to cure and relieve the effects of an industrial 

injury.

FINDINGS OF FACT 

1.         Claimant worked as a nurse supervisor for Employer.  On 

December 6, 2007 Assistant Chief of Nursing Operations Lavonne Walker asked 

Claimant to go to her office to remove a coat from a coat rack.  Ms. Walker had 

been delayed in returning to her office from a dental appointment and did not 

want her expensive coat to remain in plain view through her window.

2.         Claimant walked to Ms. Walker’s office to move the coat.  The coat 

rack was approximately six feet high with six hooks that curved inward.  

Claimant intended to move the coat to a hook on the back of a bathroom door 

located approximately two to three feet away from the coat rack.  Ms. Walker’s 

full-length leather coat weighed 4.6 pounds.

3.         Claimant reached for the coat with her left arm because she had 

injured her right arm in a December 2005 motor vehicle accident.  As Claimant 



removed the coat from the rack, the weight of the coat caused Claimant’s left 

arm to fall straight down.  She then transferred the coat to her right arm and 

placed it on the hook on the back of the bathroom door.

4.         Because Claimant began to experience pain on her left side she 

contacted private physician Deborah Saint-Phard, M.D.  Dr. Saint-Phard had 

previously treated Claimant for her right arm symptoms.  On December 11, 2007 

Claimant visited Dr. Saint-Phard for an evaluation.  She reported that she was 

experiencing neck pain and numbness in her left shoulder after lifting a coat 

that weighed approximately 50 pounds.  Dr. Saint-Phard noted that Claimant was 

awaiting right shoulder surgery because of her December 2005 motor vehicle 

accident.  She commented that Claimant did not exhibit any neurological deficits 

on examination and concluded that Claimant had a “known C6-7 disc bulge” with an 

exacerbation that was now affecting the left side.

5.         On December 12, 2007 Claimant reported her left shoulder symptoms to 

Employer.  On December 13, 2007 she visited Authorized Treating Physician (ATP) 

Cynthia Kuehn, M.D. at the Denver Health Medical Center.  Claimant reported that 

she had lifted a coat weighing approximately 40-50 pounds from a coat rack.  

About 30 to 60 minutes later she felt a burning sensation in her left arm, 

shoulder and neck.  Claimant also reported low back pain and episodes of 

incontinence.

6.         Dr. Kuehn determined that Claimant’s left-sided neck and upper 

extremity pain could be consistent with a cervical radiculitis.  She expressed 

concerns about the cause of Claimant’s left-sided symptoms.  Dr. Kuehn remarked 

that the “issue of whether lifting overhead is sufficient to cause cervical 

spine pathology needs to be addressed.”  She commented that the Medical 



Treatment Guidelines suggested “lifting overhead was not a common cause of 

cervical radicular pathology.”

7.         On December 20, 2007 Claimant underwent an MRI of her cervical spine. 

 Claimant had previously undergone an MRI after her December 2005 motor vehicle 

accident.  The MRI revealed “1. No change since 03/31/06 demonstrating central 

and right ventral lateral disc and bone at C6-7 narrowing mildly the right 

neural foramina.  2. No change in the bulging disc and neural foramina 

compromise at C5-6.”

8.         On December 21, 2007 Claimant returned to Denver Health Medical 

Center and visited Karen B. Mulloy, M.D. for an evaluation.  Dr. Mulloy 

commented that it was important to have Claimant evaluated by a specialist to 

determine whether her symptoms were related to a prior motor vehicle accident or 

lifting the coat off the coat rack.  She thus referred Claimant to Lawrence A. 

Lesnak, D.O. for a causality determination.

9.         On January 8, 2008 Dr. Saint-Phard reviewed Claimant’s MRI results.  

She agreed that there were no changes in Claimant’s neck area between March 31, 

2006 and December 20, 2007.  Dr. Saint-Phard diagnosed left cervical radiculitis 

into the left shoulder.

10.       Claimant has also received medical treatment for her shoulder 

conditions from John A. Reister, M.D.  Claimant reported to Dr. Reister that she 

had suffered an injury to her left shoulder when she was trying to lift a heavy 

coat that weighed approximately 40 pounds.  Dr. Reister noted that Claimant 

suffers from bilateral impingement syndrome.  He stated that Claimant underwent 

surgery on her right shoulder but that the left shoulder requires surgical 

repair.  Dr. Reister attributed Claimant’s need for left shoulder surgery to the 



December 6, 2007 incident.

11.       Based on the referral from Dr. Malloy Claimant visited Dr. Lesnak for 

a causality determination on March 4, 2008.  Dr. Lesnak remarked that Claimant’s 

past medical history was significant for chronic depression.  On physical 

examination, Dr. Lesnak noted decreased range of motion in Claimant’s cervical 

spine.  Left shoulder flexion was 170 degrees and abduction was 180 degrees.  

Claimant had full internal and external rotation of her left shoulder.  The 

remainder of Claimant’s shoulder examination was normal.

12.       Dr. Lesnak issued a report and testified at the hearing in this 

matter.  He explained that Claimant has suffered from chronic pain syndrome 

since December 2005.  Claimant had been unable to utilize her right shoulder due 

to her pain and used her left shoulder for most upper extremity activities.  Dr. 

Lesnak remarked that Claimant’s cervical range of motion and left shoulder range 

of motion had essentially remained unchanged since September 2007.  Furthermore, 

there had been no changes in Claimant’s MRI findings.  Dr. Lesnak thus concluded 

that, although Claimant experiences subjective pain, there have been no 

objective changes in Claimant’s condition and no medical evidence of an injury 

“whatsoever” as a result of lifting a 4.6 pound coat off a rack.  Lifting a 

4.6-pound coat is not an activity that is likely to cause structural damage.

13.       Dr. Lesnak explained that Claimant developed an overuse syndrome as a 

result of using her non-dominant hand for activities.  The overuse syndrome 

probably caused Claimant’s left neck symptoms.  He commented that an overuse 

syndrome develops over time and could have been caused by any of Claimant’s 

activities.  Dr. Lesnak stated that shoulder impingement syndrome can be caused 

by overuse.  However, objective tests and provocative maneuvers revealed that 



Claimant did not suffer from impingement syndrome in her left shoulder.

14.       Dr. Lesnak concluded that Claimant did not suffer an injury on 

December 6, 2007 but only experiences subjective pain.  He explained that 

chronic depression plays a major role in Claimant’s pain complaints.  Dr. Lesnak 

commented that individuals who suffer from chronic pain have a propensity for 

developing new pain complaints without reason.

            15.       Claimant has failed to demonstrate that it is more 

probably true than not that she suffered a compensable left shoulder injury 

during the course and scope of her employment with Employer on December 6, 2007. 

 Her employment activities on December 6, 2007 did not aggravate, accelerate, or 

combine with her pre-existing condition to produce a need for medical treatment. 

 Claimant explained that she injured her left shoulder on December 6, 2007 while 

moving a 4.6-pound coat from a coat rack.  Initially, a December 20, 2007 MRI of 

Claimant’s cervical spine did not reveal any changes compared to a March 31, 

2006 MRI taken after Claimant’s motor vehicle accident.  While providing 

treatment for Claimant’s left shoulder pain, Dr. Kuehn expressed concerns about 

the cause of Claimant’s left-sided symptoms and questioned whether lifting a 

coat overhead could cause cervical radicular pathology.  Dr. Mulloy subsequently 

commented that it was important to have Claimant evaluated by a specialist to 

determine whether her symptoms were related to a prior motor vehicle accident or 

were caused by lifting the coat off the coat rack.  She thus referred Claimant 

to Dr. Lesnak for a causality determination.  Dr. Lesnak persuasively determined 

that, although Claimant experiences subjective pain, there have been no 

objective changes in Claimant’s condition and no medical evidence of an injury 

“whatsoever” as a result of lifting a 4.6 pound coat off a rack.  He emphasized 



that lifting a 4.6-pound coat is not an activity that is likely to cause 

structural damage.  He credibly explained that Claimant probably developed an 

overuse syndrome as a result of using her non-dominant hand for activities.  Dr. 

Lesnak commented that an overuse syndrome develops over time and could have been 

caused by any of Claimant’s activities.  He remarked that chronic depression 

likely plays a major role in Claimant’s pain complaints.

CONCLUSIONS OF LAW

1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 

to assure the quick and efficient delivery of disability and medical benefits to 

injured workers at a reasonable cost to employers, without the necessity of any 

litigation.  ß8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 

has the burden of proving entitlement to benefits by a preponderance of the 

evidence.  ß8-42-101, C.R.S.   A preponderance of the evidence is that which 

leads the trier-of-fact, after considering all of the evidence, to find that a 

fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 

(1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a 

Workers' Compensation case are not interpreted liberally in favor of either the 

rights of the injured worker or the rights of the employer.  ß8-43-201, C.R.S.  

A Workers' Compensation case is decided on its merits.  ß8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is 

dispositive of the issues involved; the Judge has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 

v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3.         When determining credibility, the fact finder should consider, among 



other things, the consistency or inconsistency of the witness's testimony and 

actions; the reasonableness or unreasonableness (probability or improbability) 

of the testimony and actions; the motives of the witness; whether the testimony 

has been contradicted; and bias, prejudice, or interest.  See Prudential 

Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 

(2007).

            4.         For a claim to be compensable under the Act, a claimant 

has the burden of proving that she suffered a disability that was proximately 

caused by an injury arising out of and within the course and scope of 

employment.  ß8-41-301(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, 

Sept. 13, 2006).  Proof of causation is a threshold requirement that an injured 

employee must establish by a preponderance of the evidence before any 

compensation is awarded.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 

844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 

App. 1998).  The question of causation is generally one of fact for 

determination by the Judge.  Faulkner, 12 P.3d at 846.

 

            5.         A pre-existing condition or susceptibility to injury does 

not disqualify a claim if the employment aggravates, accelerates, or combines 

with the pre-existing condition to produce a need for medical treatment.  Duncan 

v. Industrial Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  

However, when a claimant experiences symptoms while at work, it is for the ALJ 

to determine whether a subsequent need for medical treatment was caused by an 

industrial aggravation of the pre-existing condition or by the natural 

progression of the pre-existing condition.  In re Cotts, W.C. No. 4-606-563 



(ICAP, Aug. 18, 2005).

 

            6.         As found, Claimant has failed to demonstrate by a 

preponderance of the evidence that she suffered a compensable left shoulder 

injury during the course and scope of her employment with Employer on December 

6, 2007.  Her employment activities on December 6, 2007 did not aggravate, 

accelerate, or combine with her pre-existing condition to produce a need for 

medical treatment.  Claimant explained that she injured her left shoulder on 

December 6, 2007 while moving a 4.6-pound coat from a coat rack.  Initially, a 

December 20, 2007 MRI of Claimant’s cervical spine did not reveal any changes 

compared to a March 31, 2006 MRI taken after Claimant’s motor vehicle accident.  

While providing treatment for Claimant’s left shoulder pain, Dr. Kuehn expressed 

concerns about the cause of Claimant’s left-sided symptoms and questioned 

whether lifting a coat overhead could cause cervical radicular pathology.  Dr. 

Mulloy subsequently commented that it was important to have Claimant evaluated 

by a specialist to determine whether her symptoms were related to a prior motor 

vehicle accident or were caused by lifting the coat off the coat rack.  She thus 

referred Claimant to Dr. Lesnak for a causality determination.  Dr. Lesnak 

persuasively determined that, although Claimant experiences subjective pain, 

there have been no objective changes in Claimant’s condition and no medical 

evidence of an injury “whatsoever” as a result of lifting a 4.6 pound coat off a 

rack.  He emphasized that lifting a 4.6-pound coat is not an activity that is 

likely to cause structural damage.  He credibly explained that Claimant probably 

developed an overuse syndrome as a result of using her non-dominant hand for 

activities.  Dr. Lesnak commented that an overuse syndrome develops over time 



and could have been caused by any of Claimant’s activities.  He remarked that 

chronic depression likely plays a major role in Claimant’s pain complaints.

 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order:

 

Claimant’s request for Workers’ Compensation benefits is denied and dismissed.

 

DATED: November 2, 2009.

___________________________________

Peter J. Cannici

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-732-489

ISSUES

            Whether Claimant is entitled to an award of whole-person permanent 

impairment for her admitted bilateral upper extremity injuries.



 

FINDINGS OF FACT

            Based upon the evidence presented at hearing, the ALJ finds as fact:

            1.         Claimant was employed as a manufacturing associate by 

Employer.  Claimant’s date of hire for full time employment was June 13, 1996.  

Claimant’s job required her to work assembling, packaging and measuring plastic 

molded parts.  Claimant’s job physically required repetitive hand use, lifting, 

palletizing product and driving a forklift.  Claimant was required to perform 

frequent gripping and grasping and fine dexterity movements with her hands for 

assembling and fixturing parts.

            2.         Claimant sustained an admitted injury as an occupational 

disease from inspecting and assembling parts with a date of injury of August 3, 

2007.  

            3.         Claimant was referred by Employer to Broadmoor Medical 

Clinic where she was evaluated by Physicians Assistant Denver Hager on August 3, 

2007.  Claimant complained on that date of right upper extremity arm and hand 

pain for approximately the last 2 years.  Claimant denied any neck pain.  

Claimant complained of pain from her wrist radiating up the arm to the ulnar and 

radial aspects of the forearm.  Physicians Assistant Hager diagnosed right upper 

extremity cumulative trauma disorder (”CTD”).

            4.         Claimant was evaluated by Dr. John Ogrodnick, M.D. at 

Broadmoor Medical Clinic on August 22, 2007.  Dr. Ogrodnick noted that Claimant 

had had pain radiating into the elbow, but that there had been no shoulder 

symptoms lately.  Dr. Ogrodnick noted left-sided symptoms of numbness.  Dr. 

Ogrodnick’s assessment was bilateral upper extremity CTD.



            5.         Dr. Ogrodnick evaluated Claimant on December 12, 2007 

noting that an injection into Claimant’s right elbow had provided 70 ñ 80% 

improvement.  Dr. Ogrodnick further noted that Claimant’s neck pain had not 

returned for four days.  Dr. Ogrodnick’s assessment was right carpal tunnel 

syndrome and left cubital tunnel syndrome.  Dr. Ogrodnick noted a complaint that 

Claimant felt as though a brick was sitting on the right side of her neck and 

shoulder that limited range of motion.  Dr. Ogrodnick continued with the 

assessment of right carpal tunnel syndrome and left cubital tunnel syndrome.

            6.         Dr. Ogrodnick referred Claimant to Dr. Timothy Hart, M.D. 

 Dr. Hart initially evaluated Claimant on March 12, 2008 and noted complaints of 

bilateral hand numbness and tingling with the right-sided symptoms being more 

severe than the left.  Dr. Hart planned to proceed with a right carpal tunnel 

release.  Dr. Hart performed right carpal tunnel release surgery on April 1, 

2008.

            7.         Dr. Ogrodnick evaluated Claimant on May 12, 2008 and 

noted that Claimant reported the previous week that her right hand had swelled 

with pain from the wrist to the shoulder.  Dr. Ogrodnick noted that the 

achiness, numbness and tingling in the right upper extremity had resolved above 

the forearm.  On examination, Dr. Ogrodnick noted right greater than left 

trapezius tenderness.  At a follow up visit on May 27, 2008 Dr. Ogrodnick noted 

that the right shoulder problems had resolved.

            8.         Dr. Hart performed left carpal tunnel release surgery on 

June 5, 2008.  At a visit on June 12, 2008 Dr. Ogrodnick found on examination 

that Claimant did not have tenderness in the right shoulder and had full range 

of motion of the upper extremities.



            9.         Claimant returned to Dr. Hart for a post-operative visit 

on July 30, 2008.  Dr. Hart noted that the left sided numbness and tingling had 

improved substantially from preoperatively.  Claimant complained to Dr. Hart of 

a year’s worth of pain in the left anterior upper arm, anterior shoulder and 

chest area.  Dr. Hart did not have an explanation for this pain and noted it was 

in a nondermatomal distribution.  Dr. Hart opined that this pain was not related 

to Claimant’s carpal tunnel or carpal tunnel surgery.

            10.       Dr. Ogrodnick evaluated Claimant on August 27, 2008.  Dr. 

Ogrodnick noted that Claimant had shooting pain from the palm and over the volar 

wrist into the distal forearms, bilaterally.  Claimant also had daily lateral 

elbow pain.  On examination, Dr. Ogordnick found tenderness over the left 

lateral and medial epicondyles.  Dr. Ogrodnick placed Claimant at maximum 

medical improvement and assigned 19% impairment for each upper extremity.

            11.       Claimant was evaluated by neurologist Dr. Bruce Peters, 

M.D. on September 3, 2008 for complaints of bilateral leg pain.  Dr. Peters 

noted complaints of pain going from the ankles to the shin that were bilateral 

and equal.  Dr. Peters performed electro-diagnostic testing that was found to be 

abnormal and suggested a S-1 radiculopathy.  On physical examination Dr. Peters 

found Claimant’s neck to be supple and with normal range of motion.  Dr. Peters 

ordered an MRI of the lumbosacral spine.  

            12.       Dr. Peters again evaluated Claimant on October 21, 2008 

following the MRI.  Dr. Peters now strongly doubted his prior diagnosis of S-1 

radiculopathy.  Dr. Peters noted complaints of pain in Claimant’s feet going up 

into her legs and also in her arms.  Dr. Peters noted symptoms of leg cramps, 

stiffness of muscles or joints, severe pain in Claimant’s arms and/or legs, 



painful feet and neck pain.  Dr. Peters further noted Claimant’s complaints of 

shooting pain from her hand and palm up to the shoulder and neck.  Dr. Peters 

found pain behavior and giveaway weakness consistent with fibromyalgia.  Dr. 

Peters stated that Dr. Ogrodnick had been treating the arms and hands and did 

not find weakness or numbness in these areas to explain Claimant’s continued 

symptoms.  Dr. Peters felt the symptoms raised an issue of fibromyalgia.

            13.       Dr. Ogrodnick evaluated Claimant on October 21, 2008 and 

noted a complaint that Claimant felt like her upper back was “smashed with a 

hammer”.  On physical examination Dr. Ogrodnick found diffuse tenderness 

including the feet through the shins, calves and thighs bilaterally.  Dr. 

Ogrodnick’s assessment was fibromyalgia.

            14.       Dr. Timothy Hall, M.D. performed a DIME of Claimant on 

April 6, 2009.  Dr. Hall noted complaints of bilateral upper extremity symptoms 

with symptoms into the shoulders and left anterior chest wall with diffuse 

symptoms through the upper extremities.  Claimant’s primary problems were in the 

hand and finger, particularly the dorsum of the hand.  Dr. Hall stated that he 

had minimal notes to review but did note the prior diagnosis of overuse syndrome 

with diagnoses of bilateral carpal tunnel syndrome and medial and lateral 

epicondylitis.  

            15.       Dr. Hall’s impression was cumulative trauma disorder 

bilateral upper extremities, including bicipital tendonitis at the shoulders.  

Dr. Hall used the cumulative trauma disorder guide to provide Claimant with 

impairment ratings of 30% of the upper extremity bilaterally.  Dr. Hall did not 

express an opinion on whether Claimant had sustained any functional impairment 

above the level of the arm at the shoulder.  Dr. Hall converted Claimant’s 



bilateral upper extremity impairments under the AMA Guides to 33% whole person 

impairment.  Dr. Hall agreed that Claimant reached maximum medical improvement 

on August 27, 2008 as found by Dr. Ogrodnick.

            16.       Dr. Ogrodnick testified that Claimant’s symptoms that were 

causally related to her compensable injury were below the level of the arm at 

the shoulder.  Dr. Ogrodnick further opined in his testimony that the diagnosis 

of fibromyalgia was not causally related to Claimant’s work injury as it is an 

idiopathic disease.  Dr. Ogrodnick testified that Claimant’s symptoms above the 

level of the arm were more likely related to fibromyalgia that was not caused by 

Claimant’s carpal tunnel or cubital tunnel syndromes.

            17.       Dr. Ogrodnick’s testimony that Claimant’s symptoms above 

the level of the arm are related to fibromyalgia and are not causally related to 

Claimant’s compensable injury is found to be credible, persuasive and is found 

as fact.  Dr. Ogrodnick’s opinion in this regard is supported by the opinions of 

Dr. Peters and Dr. Hart that are also found to be credible and persuasive.

            18.       Claimant has failed to prove by a preponderance of the 

evidence that she has sustained a functional impairment above the level of the 

arm at the shoulder that is causally related to her admitted compensable injury. 

 The situs of Claimant’s functional impairments of her bilaterial upper 

extremities is below the level of the arm at the shoulder. 

            19.       Insurer filed a Final Admission of Liability on June 19, 

2009 admitting for the 30% upper extremity impairments of the Claimant’s right 

and left upper extremities as assessed by Dr. Hall.

CONCLUSIONS OF LAW

20.       The purpose of the Workers’ Compensation Act of Colorado (Act), 



ßß8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 

disability and medical benefits to injured workers at a reasonable cost to 

employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 

claimant shoulders the burden of proving entitlement to benefits by a 

preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 

the evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case 

must be interpreted neutrally, neither in favor of the rights of the claimant 

nor in favor of the rights of respondents and a workers compensation claim shall 

be decided on its merits. Section 8-43-201 (2008) C.R.S.

 

21.       The ALJ's factual findings concern only evidence and inferences found 

to be dispositive of the issues involved; the ALJ has not addressed every piece 

of evidence or every inference that might lead to conflicting conclusions and 

has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 

Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 

2000).

22.       Section 8-42-107(1)(a), C.R.S.  limits a claimant to a scheduled 

disability award if the claimant suffers an "injury or injuries" described in ß 

8-42-107(2), C.R.S. 2004. Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 

(Colo. App. 1996). The term "injury," as used in ß 8-42-107(1)(a), refers to the 

situs of the functional impairment, meaning the part of the body that sustained 

the ultimate loss, and not necessarily the situs of the injury itself. Walker v. 

Jim Fuoco Motor Co., 942 P.2d 1390 (Colo. App. 1997).  The term “injury” refers 



to the manifestation in a part or parts of the body that have been functionally 

impaired or disabled as a result of the industrial accident.  Warthen v. Indus. 

Claim Appeals Office, 100 P.3d 581 (Colo. App. 2004).  It is not the location of 

physical injury or the medical explanation for the “ultimate loss” which 

determines the issue.  Blei v. Tuscorora, W.C. No. 4-588-628 (June 17, 2005)  

 

23.       Whether a claimant has suffered an impairment that can be fully 

compensated under the schedule of disabilities is a factual question for the 

ALJ, whose determination must be upheld if it is supported by substantial 

evidence. Walker v. Jim Fuoco Motor Co.,supra. That determination is distinct 

from, and should not be confused with, the treating physician's rating of 

physical impairment under the American Medical Association Guides to the 

Evaluation of Permanent Impairment (rev. 3d ed.) (AMA Guides). Strauch v. PSL 

Swedish Healthcare System, supra; see also City Market, Inc. v. Indus. Claim 

Appeals Office, 68 P.3d 601, 603 (Colo. App. 2003)("The determination whether a 

claimant sustained a scheduled or nonscheduled injury is a question of fact or 

the ALJ, not the rating physician."). Kolar v. ICAO, 122 P.3d 1075 (Colo. App. 

2005).

24.       The initial question of whether the Claimant has sustained a scheduled 

injury is one of fact for determination by the ALJ.  Although opinions and 

findings of a DIME physician may be relevant to this determination a DIME 

physician’s opinion is not mandated by the statute nor is the ALJ required to 

afford it any special weight.  Delaney v. Indus. Claim Appeals Office, 30 P.3d 

691 (Colo. App. 2000).  It is only after the ALJ determines the Claimant 

sustained a whole person impairment that the DIME physician’s rating becomes 



entitled to presumptive effect under Section 8-42-107(8)(c), C.R.S., See, Egan 

v. Indus. Claim Appeals Office, 971 P.2d 664 (Colo. App. 1998).  

25.       As found, Claimant has failed to prove by a preponderance of the 

evidence that she has sustained functional impairment above the level of the 

arms at the shoulders as a result of her compensable injury.  While it is true 

that Claimant did complain at various times of upper arm or neck symptoms to Dr. 

Ogrodnick, those symptoms were transitory in nature and later resolved.  As 

opined by Dr. Ogrodnick, Dr. Peters and Dr. Hart, Claimant’s more recent 

symptoms of pain into her neck, upper back and chest are more likely related to 

a diagnosis of fibromyalgia and are unrelated to Claimant’s injury.  Dr. Hall, 

the DIME physician, converted Claimant’s impairment rating to a whole person 

under the AMA Guides.  However, Dr. Hall did not express an opinion on whether 

Claimant had sustained any functional impairment above the level of the arm at 

the shoulder and Dr. Hall’s conversion to whole person impairment under the AMA 

Guides is not dispositive of the issue.  Neither is the fact that Claimant has 

bilateral upper extremity impairments.  See, Kolar, supra.  Thus, Dr. Hall’s 

report and opinions fail to support Claimant’s claim for whole person 

impairment.  Dr. Ogrodnick credibly opined that Claimant’s symptoms related to 

the compensable injury were below the level of Claimant’s arms at the shoulders. 

 Dr. Ogrodnick’s opinion is credible, persuasive and supports a finding that 

Claimant has not sustained functional impairment above the level of the arm at 

the shoulder as a result of her compensable injury.  

ORDER

            It is therefore ordered that:

            Claimant’s claim for conversion to whole person impairment is denied 



and dismissed.  Respondents’ admission for 30% scheduled impairment of the 

bilateral upper extremities is adopted as the Order and award of the Court.

All matters not determined herein are reserved for future determination.

DATED:  November 3, 2009

                                                                                 

   __________________________

Ted A. Krumreich

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-334-401

ISSUES

ÿ      Did the claimant prove by a preponderance of the evidence that 

arthroscopic wrist surgery constitutes reasonable and necessary medical 

treatment to relieve her symptoms or prevent deterioration of her condition?

ÿ      Does the evidence establish that the need for surgery is causally related 

to the industrial injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following 



findings of fact:

 

1.                  The claimant sustained a compensable injury to her right 

wrist on February 9, 2006.  The injury resulted in scapholunate and 

lunotriquetral ligament tears.

2.                  As a result of the injury the claimant underwent several 

invasive procedures.  These included fluoroscopic examinations of the wrist 

performed by Dr. Thomas Arganese, M.D., in May 1996 and October 1997.  On August 

27, 1998, Dr. Arganese performed a wrist arthroscopy with debridement.  This 

procedure was terminated because the scapholunate ligament tear was greater than 

expected.  However, Dr. Arganese noted that the triangular fibrocartilage 

complex (TFC) was intact.  On October 26, 1998, Dr. Arganese performed a limited 

wrist arthrodesis or four-corner fusion.

3.                  On February 10, 2000, Dr. David Conyers, M.D. examined the 

claimant and reviewed x-rays.  Dr. Conyers recommended excision of the distal 

pole of the scaphoid bone because it appeared to him that this bone abutted the 

styloid on radial deviation.  Dr. Conyers opined that this would provide the 

claimant some relief of the ongoing symptoms at the radial side of the wrist

4.                  On March 31, 2000, Dr. Arganese authored a letter expressing 

disagreement with the surgery recommended by Dr. Conyers.  Dr. Arganese stated 

that he had excised the distal pole of the scaphoid and there would not be any 

benefit to performing the procedure proposed by Dr. Conyers.

5.                  In 2000 Dr. Thomas Mordick, M.D., took over the claimant’s 

care following the death of Dr. Arganese.  In August 2000 Dr. Mordick noted 

there was a small residual fragment of the scaphoid present, but opined this was 



normal and not the cause of the claimant’s ongoing symptoms. In December 2000 

Dr. Mordick opined the best option for the claimant was to undergo a fusion of 

the wrist, noting that multiple procedures had only perpetuated her symptoms.  

Dr. Mordick referred the claimant to Dr. Donald Ferlic, M.D., for a second 

opinion.

6.                  On January 31, 2001, Dr. Ferlic examined the claimant.  The 

claimant exhibited radial and ulnar wrist pain.  Dr. Ferlic’s impression was 

“multifactorial wrist pain.”  He opined that removing the scaphoid remnant would 

not do any good and recommended putting the claimant in a cast to see if that 

would help.

7.                  Ultimately the claimant declined to undergo the wrist fusion 

proposed by Dr. Mordick and he placed her at MMI in July 2001.  In a report 

dated August 20, 2001, Dr. Linda Mitchell, M.D., another of the claimant’s 

treating physicians, agreed with Dr. Mordick that the claimant was at MMI.  

8.                  Nevertheless, the claimant expressed her desire to undergo 

the surgical procedure still being recommended by Dr. Conyers.  

9.                  In September 2001 Dr. Lawrence Lesnak, M.D., performed an 

IME.  Dr. Lesnak examined the claimant and reviewed medical records.  Dr. Lesnak 

agreed the claimant was at MMI and recommended against any further surgical 

intervention, stating that the “chance of her experiencing any functional or 

symptomatic improvement from any further intervention is minimal.”

10.             In September 2002, Dr. Howard J. Entin, M.D., performed a 

psychiatric independent medical examination (IME).  Dr. Entin interviewed the 

claimant, reviewed the claimant’s medical records, and reviewed a videotape of 

the claimant performing various activities.  In a report dated September 20, 



2002, Dr. Entin opined the majority of the claimant’s problems result from 

“premorbid characterologic issues,” and that the videotape evidences someone who 

has no obvious limitations.  In a follow-up report dated October 1, 2002, Dr. 

Entin opined the claimant exhibits symptom magnification and is not a good 

candidate for surgery from a psychological perspective.  Dr. Entin “cautioned” 

prospective surgeons that they should “only treat objective pathology and not 

[the claimant’s] subjective complaints.”

11.             Ultimately, the matter proceeded to hearing before an ALJ 

concerning whether or not the procedure proposed by Dr. Conyers constituted 

reasonable and necessary medical treatment.  At the hearing Dr. Mordick 

expressed the view that no further surgical treatment was likely to benefit the 

claimant, but if a further surgery was performed it should be a fusion.  

However, the ALJ ruled that the procedure proposed by Dr. Conyers was reasonable 

and necessary.

12.             On February 4, 2003, Dr. Conyers performed a surgery described 

as a distal scaphoid excision, radial styloidectomy, pisiform excision, and TFC 

repair.  The indications for the surgery were described as persistent radial and 

ulnar-sided wrist pain.

13.             Dr. Conyers examined the claimant on February 25, 2004, more 

than a year after the surgery.  The claimant still reported significant 

complaints of ulnar and radial-sided wrist pain.  Dr. Conyers discharged the 

claimant and returned her to the regular treating physician, Dr. Mitchell, for 

further follow-up.  Dr. Conyers stated, “There are no further surgical 

indications,” but stated he would see the claimant again if Dr. Mitchell 

believed that further surgical evaluation was appropriate.



14.             Dr. Mitchell placed the claimant at MMI on March 31, 2004.  At 

that time Dr. Mitchell assessed chronic right wrist pain, a major depressive 

disorder, a pain disorder associated with psychological factors and medical 

condition, and opiate dependency.  The claimant reported that she was improved, 

but still had pain in the radial and ulnar aspects of the wrist, and a “painful 

pop in the ulnar aspect of the wrist.”  Dr. Mitchell recommended maintenance 

care consisting of a home exercise program, and medications including Vicodin.  

15.             On May 4, 2004, the respondents filed a Final Admission of 

Liability admitting for ongoing medical benefits after MMI in accordance with 

Dr. Mitchell’s report.

16.             After MMI Dr. Mitchell frequently saw the claimant to provide 

maintenance treatment.  The claimant continued to report wrist pain to Dr. 

Mitchell and she continued to prescribe medications including Vicodin.  

17.             On January 12, 2006, Dr. Mitchell recorded, “she has been 

working as a sales associate and cashier at Target, exceeding her restrictions, 

and having increased pain in the dorsum of the wrist.”  On March 2, 2006, Dr. 

Mitchell recorded, “she is working at Target three days a week and has been 

doing inventory lately.  She has had increased discomfort in her wrist, along 

the ulnar aspect with extension.”  On April 3, 2006, Dr. Mitchell recorded, “she 

reports worsening numbness on the dorsum of the right thumb, and twitching of 

the thenar eminence musculature since our last visit.”  On this date, Dr. 

Mitchell recommended securing EMG studies.  On June 22, 2006, Dr. Mitchell 

noted, “she states that her wrist pain is the same with increased aching 

depending upon how much she does at work.”

18.             On June 26, 2006, Dr. Kavi Sachar, M.D., examined the claimant 



on referral from Dr. Mitchell.  Dr. Sachar is a partner of Dr. Mordick.  The 

claimant reported residual radial-sided pain with numbness along the dorsal 

aspect, and shooting pain on the ulnar side of the wrist.  Dr. Sachar diagnosed 

right wrist pain with radial sensory nerve irritation.  He recommended an EMG to 

study the radial nerve but doubted the need for further surgery.  Dr. Sachar 

could not explain the ulnar-sided pain or the persistent deep radial pain.

19.             An EMG was completed on September 29, 2006.  It was reported as 

demonstrating right radial sensory neuropathy at the wrist, but no other 

abnormalities.

20.             In March 2007 the claimant told Dr. Mitchell that she had been 

under “a lot of stress lately and that the wrist has been aching more.”  

21.             On July 26, 2007, Dr. Mitchell examined the claimant.  The 

claimant reported that she was experiencing increased wrist pain, predominantly 

on the ulnar side, but also quite diffusely.  The claimant had exhausted her 

monthly supply of medication.  Dr. Mitchell referred the claimant back to Dr. 

Conyers for an evaluation because she was concerned about the claimant’s use of 

narcotics.

22.             In August 2007 the claimant returned to Dr. Conyers on referral 

from Dr. Mitchell.  The claimant reported that her ulnar sided wrist pain had 

recently increased because she was doing data entry.  Dr. Conyers recommended an 

MR arthrogram to check for TFC pathology.

23.             On March 12, 2008, Dr. Conyers reported the arthrogram was 

negative for TFC pathology.  However, he noted the claimant showed “well 

localized tenderness over the ulnar snuffbox.”  Dr. Conyers stated that he was 

“still convinced, based on the examination that [the claimant] has a triangular 



fibrocartilage injury.”  Dr. Conyers recommended arthroscopic evaluation of the 

ulnar aspect of the wrist.  

24.             On November 30, 2008, Dr. Conyers wrote a letter in which he 

stated that in March 2008 the claimant had such “well localized tenderness over 

the ulnar aspect of the wrist” that he recommended surgery to diagnose and treat 

the problem.  Dr. Conyers wrote that MRI results are “unfortunately inaccurate 

in diagnosing trying her cartilage [sic] in 20% of cases.”

25.             Dr. Mordick again examined the claimant after Dr. Conyers 

authored the letter dated November 30, 2008.  The results of the examination and 

Dr. Mordick’s opinions are recorded in his report dated January 16, 2009.  The 

claimant advised Dr. Mordick that her primary area of pain was increased 

numbness in the thumb and that this was more of an issue than the popping in the 

ulnar aspect of her wrist.  Upon examination, Dr. Mordick found the maximal area 

of discomfort was not over the TFC, but over the pisiform incision site.  He 

noted the claimant advised him that this has been extremely painful since the 

last surgery.  Dr. Mordick reviewed the most recent MR arthrogram of November 

29, 2007, and opined that it revealed “no objective pathology of the extensor 

tendons.”  Dr. Mordick noted that the clicking in the ulnar aspect of the wrist 

was documented in 2001, and had not abated despite the surgery (including TFC 

repair) performed by Dr. Conyers in 2003.  Dr. Mordick stated he could see no 

reason that, “re-exploration of the triangular fibrocartilage with a normal MRI 

and arthrogram, or any other procedure, would have any reasonable chance for 

improvement of her symptoms.”

26.             On May 4, 2009, Dr. Mitchell saw the claimant for a “maintenance 

visit.”  Dr. Mitchell noted the claimant was tender along the site of the 



pisiform excision and ulnar aspect of the wrist.  However. Dr. Mitchell stated 

that, “her wrist is nontender to palpation when she is distracted.”

27.             Dr. Mordick testified at the hearing on August 28, 2009.  Dr. 

Mordick has performed over 600 hand surgeries per year since 1991.  Consistent 

with his report of January 16, 2009, Dr. Mordick opined that he does not believe 

the claimant will benefit from the procedure suggested by Dr. Conyers.  Dr. 

Mordick based his opinion on several factors.  Dr. Mordick noted the claimant 

has experienced 13 years of wrist pain and five operations with no significant 

improvement in her symptoms.  This includes the 2003 surgery performed by Dr. 

Conyers during which he reportedly repaired the TFC.  Further, Dr. Mordick noted 

that the most recent MRI does not show any TFC pathology, and stated that in his 

experience MRI studies are 95 to 97 percent diagnostic for TFC tears.  Dr. 

Mordick also noted that in 2002 Dr. Entin concluded there were psychological 

issues involved in the claimant’s pain and that he recommended against further 

operative procedures in the absence of clear pathology because of the claimant’s 

tendency to magnify her symptoms.  Dr. Mordick also relied on the fact that in 

May 2009 Dr. Mitchell stated the claimant did not appear to experience 

tenderness when her wrist was palpated while distracted.

28.             A preponderance of the credible and persuasive evidence 

establishes that the exploration of the wrist proposed by Dr. Conyers does not 

constitute medical treatment that is reasonably necessary to relieve the 

claimant’s symptoms or prevent deterioration of her medical condition.  The ALJ 

finds that the Dr. Mordick’s report of January 16, 2009, and his testimony at 

the hearing are credible and persuasive.  Specifically, Dr. Mordick persuasively 

opined that the procedure proposed by Dr. Conyers is unlikely to benefit the 



claimant in light of the 2008 MR arthrogram because the arthrogram does not show 

any TFC tear.  The ALJ concludes the arthrogram is objective evidence that there 

is no tear, and that Dr. Mordick credibly testified that such studies are highly 

reliable in diagnosing tears.  Dr. Mordick also credibly opined that the 

performance of another procedure is unlikely to affect the claimant’s symptoms 

considering that she has previously undergone numerous surgical procedures 

(including a TFC repair performed by Dr. Conyers in 2003) that have not 

significantly improved her symptoms.  Finally, the ALJ is persuaded that the 

claimant’s symptoms are to some degree the result of psychiatric features and 

are not, as predicted by Dr. Mordick and Dr. Entin, likely to be improved by 

surgery unless there is clear pathology.  Dr. Mordick has persuasively 

established that there is no clear pathology as shown by the negative MR 

arthrogram results, the fact that the claimant’s ulnar symptoms have not abated 

despite being present since 2001, and the fact that the claimant does not report 

symptoms when her wrist is palpated during distraction.

29.             The ALJ is not persuaded by the opinion of Dr. Conyers that 

another procedure to explore the wrist and the TFC is needed to assess the 

claimant’s condition and provide treatment.  First, the ALJ is not persuaded 

that the MRI results are as unreliable in predicting the presence of a TFC tear 

as Dr. Conyers states.  In any event, even Dr. Conyers admits that such tests 

are at least 80% reliable in identifying the presence or absence of TFC tears.  

Second, the ALJ is not persuaded that the claimant’s clinical picture is as 

definitive and supportive of the need for surgery as Dr. Conyers states.  

Although Dr. Conyers reported the claimant’s symptoms were “well localized” over 

the ulnar aspect of the wrist, ALJ is persuaded that in January 2009 Dr. Mordick 



found the claimant’s pain was mostly associated with the pisiform incision site 

rather than the TFC, and that many of her ulnar symptoms have been present since 

2001.  Third, Dr. Conyers does not credibly explain why he believes another 

surgery would improve the claimant’s symptoms when the 2003 surgery, including 

the TFC repair, has not resulted in any lasting relief.

30.             Evidence and inferences contrary to or inconsistent with these 

findings are not credible and persuasive.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following 

conclusions of law:

 

The purpose of the Workers’ Compensation Act of Colorado (Act), ßß8-40-101, et 

seq., C.R.S., is to assure the quick and efficient delivery of disability and 

medical benefits to injured workers at a reasonable cost to employers, without 

the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 

the burden of proving entitlement to benefits by a preponderance of the 

evidence.  Section 8-43-201, C.R.S.   A preponderance of the evidence is that 

which leads the trier-of-fact, after considering all of the evidence, to find 

that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 

P.2d 792 (1979).  The facts in a workers' compensation case must be interpreted 

neutrally, neither in favor of the rights of the claimant nor in favor of the 

rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 

the reasonableness or unreasonableness (probability or improbability) of the 



testimony and actions; the motives of the witness; whether the testimony has 

been contradicted; and bias, prejudice, or interest.  See Prudential Insurance 

Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A 

Workers' Compensation case is decided on its merits.  Section 8-43-201.  The 

ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of 

evidence or every inference that might lead to conflicting conclusions and has 

rejected evidence contrary to the above findings as unpersuasive.  Magnetic 

Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 

2000).

REASONABLENESS AND NECESSITY OF PROPOSED SURGERY 

            The claimant contends that she proved by a preponderance of the 

evidence that the surgery proposed by Dr. Conyers constitutes reasonable and 

necessary medical treatment “to maintain her condition after reaching MMI.”  The 

respondents dispute this assertion and argue that, in any event, the evidence 

proves any need for surgery is not causally related to the industrial injury.  

The ALJ concludes the evidence establishes that the proposed surgery is not 

reasonable and necessary to relieve the effects of the injury, or to prevent 

deterioration of the claimant’s condition.

            The respondents are liable to provide such medical treatment “as may 

reasonably be needed at the time of the injury or occupational disease and 

thereafter during the disability to cure and relieve the employee of the effects 

of the injury.”  Section 8-42-101(1)(a), C.R.S.  Colorado courts have ruled that 

the need for medical treatment may extend beyond the point of MMI where the 

claimant presents substantial evidence that future medical treatment will be 



reasonably necessary to relieve the effects of the injury or prevent further 

deterioration of her condition.  Grover v. Industrial Commission, 759 P.2d 705 

(Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. 

App. 1995).  

In cases where the respondents file a final admission of liability admitting for 

ongoing medical benefits after MMI they retain the right to challenge the 

compensability, reasonableness, and necessity of specific treatments.  Hanna v. 

Print Expediters Inc., 77 P.3d 863 (Colo. App. 2003).  When the respondents 

challenge the claimant’s request for specific medical treatment the claimant 

bears the burden of proof to establish entitlement to the benefits.  Ford v. 

Regional Transportation District, W.C. No. 4-309-217 (ICAO February 12, 2009).  

The question of whether the claimant proved that specific treatment is 

reasonable and necessary to maintain her condition after MMI or relieve ongoing 

symptoms is one of fact for the ALJ.  See Kroupa v. Industrial Claim Appeals 

Office, 53 P.3d 1192 (Colo. App. 2002).

The ALJ concludes that a preponderance of the evidence establishes the surgery 

proposed by Dr. Conyers is not reasonable and necessary because it will not 

relieve the claimant’s symptoms or prevent deterioration of her condition.  As 

determined in Findings of Fact 28 and 29, the ALJ credits and is persuaded by 

the opinions of Dr. Mordick.  Dr. Mordick has persuasively explained that the 

proposed surgery is not supported by the MRI findings, is unlikely to benefit 

the claimant in light of her history of numerous surgical procedures producing 

only limited relief, and the claimant’s psychological propensity to magnify her 

symptoms.  For the reasons stated in Finding of Fact 29, the ALJ is not 

persuaded by the contrary opinions expressed by Dr. Conyers.



Because the ALJ has determined that the proposed surgery is not reasonable and 

necessary to relieve the claimant’s symptoms or prevent deterioration of her 

condition the ALJ need not consider the respondents’ argument that the evidence 

does not establish that the need for surgery is causally related to the 

industrial injury.

ORDER

            Based upon the foregoing findings of fact and conclusions of law, 

the ALJ enters the following order:

            1.         The claimant’s request for medical benefits in the form 

of surgery recommended by Dr. Conyers is denied and dismissed.

2.                  Issues not resolved by this order are reserved for future 

determination.

If you are dissatisfied with the Judge's order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th 

Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 

Review within twenty (20) days after mailing or service of the order, as 

indicated on certificate of mailing or service; otherwise, the Judge's order 

will be final.  

DATED: November 3, 2009

___________________________________

David P. Cain

Administrative Law Judge

 

 

 



      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-788-336

ISSUES

∑        Whether Claimant sustained a compensable injury or occupational 

disease;

∑        Whether Claimant is entitled to medical treatment for the injury or 

occupational disease; and 

∑        whether Claimant is entitled to temporary total disability (TTD) from 

March 13, 2009, and ongoing.  

∑        The parties stipulated that Claimant’s average weekly wage is $876.  

FINDINGS OF FACT

                     1.         Claimant has worked for Employer as a master 

carpenter since July 1979.  

 

                     2.         The first time Claimant injured his back on the 

job was on March 22, 1989. He was placed at maximum medical improvement (MMI) on 

March 15, 1990, without impairment.  During the course of treatment for this 

injury, Dr. Arnold opined that Claimant would likely need periodic treatment for 

recurring symptoms once or twice per year indefinitely.  A Final Admission of 

Liability was filed on October 24, 1990.  

 



                     3.         Prior to his work-related back injury in 1989, 

Claimant had sought treatment for low back pain complaints.  One physician told 

Claimant that he would have to live with these problems for the rest of his 

life.  

 

                     4.         On November 29, 1990, an MRI taken of Claimant’s 

low back revealed degenerative disc changes at L4-5 with bulging disc material 

encroaching the neural foramina as well as degenerative change with mild disc 

bulging at L5-S1.  

 

                     5.         Claimant sustained a second work-related back 

injury on August 30, 1991.  Dr. Tashof Bernton performed a functional capacity 

examination on November 22, 1991, which resulted in the following restrictions:  

no lifting over 30 pounds on an occasional basis and no lifting over 19 pounds 

on a frequent basis in addition to no continuous lifting, twisting or bending 

regardless of weight.  Dr. Bernton also restricted Claimant from repetitive 

ladder or stair climbing.  At that time Dr. Bernton assigned a seven percent 

whole person impairment rating.  

 

                     6.         Dr. Bernton saw Claimant again for a functional 

capacity evaluation and impairment rating on August 4, 1992.  Dr. Bernton’s new 

restrictions were:  no lifting over 30 pounds to shoulder level or above on an 

occasional basis; maximum lifting of 21 pounds on a frequent basis; no more than 

20 minutes at a time of frequent or continuous lifting, twisting or bending, 

regardless of weight and no more than a total of three hours in an eight-hour 



day.  There was no limit for sitting, standing, or walking as long as Claimant 

has the opportunity for hourly position changes.  Claimant may do  occasional 

stair climbing, but no frequent or continuous stair climbing and no ladder 

climbing.

 

                     7.         The third injury occurred on September 20, 1994. 

 Claimant was placed at MMI by Dr. Scott Primack on June 12, 1995, and assigned 

a whole person impairment of 11 percent (4 percent new impairment) for that 

injury.  Dr. Primack also opined that Claimant’s permanent restrictions were 30 

hours per week, no ascending/descending greater than six  feet, be careful about 

placing self in dangerous positions, 25 pound occasional lift and 15 pound 

frequent lift.   

 

                     8.         On or about September 26, 1994, Dr. Jeffery 

Rumph opined that Claimant should never be expected to work full duty and that 

he should have periodic symptoms and problems.  

 

                     9.         On April 24, 1995, Claimant returned to Dr. 

Arnold after sudden onset of increased pain in his buttocks and thighs.  On May 

1, 1995, Claimant returned to Dr. Arnold for follow-up at which time Dr. Arnold 

opined that Claimant should expect exacerbations to keep recurring no matter 

what he does.  

 

                   10.       Claimant’s fourth date of injury while employed as 

a master carpenter occurred on September 14, 1996.  He was placed at MMI in 



February 1998 and assigned an additional 3 percent whole person impairment.  

There was no mention of any change to Claimant’s permanent work restrictions.  

 

                   11.       Claimant saw Dr. James Gebhard on November 15, 

1996, and reported low back pain complaints aggravated by walking.  Dr. Gebhard 

opined that Claimant had developed a chronic pain syndrome and recommended a 

back reconditioning program.  Claimant returned to Dr. Gebhard on December 23, 

1996, with reports of improvement in his symptoms.  Claimant had also returned 

to work.  

 

                   12.       On September 15, 1997, Claimant sought treatment 

after developing spasms with pain radiating into his left hip.  Claimant 

received a prescription for physical therapy.  Claimant returned for follow-up 

on September 30, 1997.  

 

                   13.       Between September 30, 1997, and August 2007, 

Claimant continued to work in the position of master carpenter and was not given 

specific modified duty by Employer.  For the most part, Claimant was able to 

complete the full duties of his position.  If he needed help to complete a 

particular project he would request it.  Sometimes he would receive help and 

other times he had to complete the project on his own.  

 

                   14.       Claimant saw his physician for back pain only three 

times between September 30, 1997, and January 2009.  Specifically, Claimant went 

to Dr. Arnold at the 7 Mile Clinic on May 14, 2003, January 23, 2006, and May 



31, 2006.   

 

                   15.       Claimant’s job duties as a master carpenter 

included maintenance of the buildings at the ski resort, such as base village 

maintenance, restaurants, lift shacks and other buildings on the mountain.  He 

performed all phases of carpentry, cabinet making, framing, stone work, block 

work, installation and repair of doors and windows and maintenance of the 

carpentry equipment.  

 

                   16.       Claimant testified that the doors on which he 

worked were commercial doors weighing anywhere from 50 pounds to 300 pounds.  

Additionally maintenance of the carpentry equipment required moving shop saws, 

the older models of which weighed 50 pounds and over.  He frequently carried 

ladders weighing over 25 pounds and sometimes carried materials that weighed 

more than 25 pounds.

 

                   17.       In August 2007, Claimant developed back pain after 

performing work duties outside of his physical restrictions. Claimant took 

Tylenol, applied ice packs, and rested it on his days off. He did not seek 

medical attention at that time. 

 

                   18.       Claimant was fine for another 14 months until 

November 2008 when he performed two projects that required him to work outside 

of his restrictions.  He experienced increased tightness in his back.  He also 

had more burning in his low back than in his legs and increased numbness in his 



legs, but did not seek medical attention.

 

                   19.       In January 2009, Claimant was given a work order to 

install new closet doors at the administration building.  This job required 

three different dates of working on the doors to ensure proper installation.  

Claimant does not remember the exact dates, but the first date he worked on the 

doors was prior to his January 13, 2009, office visit with Hannah Foley, 

F.N.P.C, at Timberline Family Practice.  He believes the next two dates he 

worked on the doors were over the subsequent weeks in January 2009.  

 

                   20.       In order to install the doors, Claimant had to 

replace two sets of closet doors, one in a six foot opening and one in an eight 

foot opening. The doors weighed 20-25 pounds each. Because the building was so 

old and out of square, he ended up lifting the doors numerous times to check the 

fit. In order to level the doors, Claimant had to get down on his knees and had 

to lie on the floor to adjust them. After this job, Claimant experienced 

numbness in legs unlike the numbness he had experienced in the past. Claimant’s 

back pain and leg pain was also more severe.  Moreover, the pain began to run 

down the sides of both of legs, and down to the balls of his feet.  He found it 

hard to walk, dress himself, sit or stand for any length of time and he had to 

elevate his legs while sitting.  Claimant also felt a significant increase in 

the burning and sharp pain in his low back and legs.  At this time he sought 

medical attention because he felt he could not continue without seeking medical 

help.  

 



                   21.       Ms. Foley’s note dated January 13, 2009, references 

the exacerbation to Claimant’s low back pain which she attributed to Claimant’s 

work duties although Claimant did not report a traumatic event.  Ms. Foley 

imposed restrictions of no lifting or carrying greater than 10 pounds, no 

sitting greater than one hour at a time, avoid activities that increase pain, 

and referred Claimant to Dr. Phil Engen for pain management.  When Claimant 

returned to work he provided the restrictions to his supervisor and reported his 

injury to his Employer. The supervisor in Human Resources/Risk Management 

indicated to Claimant that his case was open.  Claimant subsequently received a 

Notice of Contest indicating an injury date of January 23, 2009.  

 

                   22.       Claimant was subsequently instructed to report to 

an onsite restaurant to repair a water damaged ceiling.  There were 

approximately six areas that required repair work. Claimant first needed to 

scrape, tape, and repair some areas with a battery operated cordless drill. He 

climbed a six foot ladder carrying the tape, mud, screws, and a cordless drill 

(weighing about six pounds) 10-15 times within a two hour time span. When this 

job was finished on February 4, his lower back and upper neck were painful.

 

                   23.       Although Claimant was able to complete this job 

over four different time periods,  he was under pressure each day to get in at 

10:00 a.m. after breakfast, move tables, work on the ceiling and clean up prior 

to 12:00 p.m. when lunch would be served.  He had to move several tables that 

weighed about 30 pounds each, as well as carrying a six foot ladder.  Claimant 

stated that although he had help for this job it was still necessary for him to 



work outside of his restrictions in order to get the work done and meet the 

daily time requirements imposed by his supervisor.  

 

                   24.       Claimant attended weekly safety meetings.  

Sometimes the subject of those safety meetings centered on an employee’s need to 

ask for help when necessary.  Claimant was given help approximately 60% of the 

time he asked, however, there were a significant number of occasions where 

Employer was short handed and could not provide him with help.  Claimant noted 

that after 1998, for the most part, he could handle the flare ups in his back 

from the increased workload.  However, through the end of 2008 and into the 

beginning of 2009, the work assignments significantly caused a significant 

increase in pain.  

 

                   25.       Claimant returned to Ms. Foley on March 17, 2009, 

at which time she removed him from work completely for two weeks.  On March 31, 

2009, Ms. Foley continued to keep Claimant off work indefinitely.  As of the 

date of hearing, Claimant had not returned to work.  

 

                   26.       Claimant received short term disability from March 

13, 2009 through September 5, 2009. 

 

CONCLUSIONS OF LAW

1.      The purpose of the “Workers’ Compensation Act of Colorado” is to assure 

the quick and efficient delivery of disability and medical benefits to injured 

workers at a reasonable cost to employers, without the necessity of any 



litigation. Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation 

claim has the burden of proving entitlement to benefits by a preponderance of 

the evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is 

that which leads the trier-of-fact, after considering all of the evidence, to 

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 

592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 

interpreted liberally in favor of either the rights of the injured worker or the 

rights of the employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case 

is decided on its merits.  Section 8-43-201, C.R.S. 

 

2.      The ALJ's factual findings concern only evidence that is dispositive of 

the issues involved; the ALJ has not addressed every piece of evidence that 

might lead to a conflicting conclusion and has rejected evidence contrary to the 

above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 

(Colo. App. 2000).

 

3.      When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness’s testimony and 

actions; the reasonableness or unreasonableness (probability or improbability) 

of the testimony and actions; the motives of the witness; whether the testimony 

has been contradicted; and bias, prejudice, or interest.  See Prudential 

Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).  

 

4.      A claimant must prove by a preponderance of the evidence that his injury 

arose out of the course and scope of his employment with employer.  Section 



8-41-301(1)(b), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 

1985).  An injury occurs "in the course of" employment where claimant 

demonstrates that the injury occurred within the time and place limits of his 

employment and during an activity that had some connection with his work-related 

functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  The 

"arise out of " requirement is narrower and requires claimant to show a causal 

connection between the employment and injury such that the injury has its 

origins in the employee's work-related functions and is sufficiently related to 

those functions to be considered part of the employment contract.  See Id.  

 

5.      A preexisting condition does not disqualify a claimant from receiving 

workers' compensation benefits. Rather, where the industrial injury aggravates, 

accelerates, or combines with a preexisting disease or infirmity to produce the 

need for treatment, the treatment is a compensable consequence of the industrial 

injury. H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App.1990). Resolution of 

that issue is one of fact for the ALJ. F.R. Orr Construction v. Rinta, 717 P.2d 

965 (Colo. App. 1985).

 

6.      Claimant has established that he sustained a compensable injury, 

specifically an exacerbation of his pre-existing low back condition, in January 

2009 while replacing closet doors for the Employer.  This incident combined with 

Claimant’s pre-existing conditions to produce the need for treatment.  While it 

is true that Claimant had a significant history of pre-existing low back 

injuries, Claimant credibly testified that following completion of the closet 

door installation in January 2009, the low back pain and other symptoms were 



worse than ever before and necessitated treatment. Claimant’s testimony is 

supported by the medical records which reflect that he sought medical attention 

for his low back pain only three times between September 1997 and January 2009.  

 

                  Moreover, Hannah Foley noted that Claimant had a work-related 

diagnosis of low back pain with radiculopathy throughout the medical records.  

Ms. Foley also specifically noted that Claimant was suffering an exacerbation of 

his pre-existing back injuries, which she attributed to Claimant’s work 

activities.  In addition, Claimant’s testimony that he experienced increased 

pain in his low back following installation of the doors is credible and 

persuasive.  There was no credible or persuasive evidence that Claimant’s 

increase in low back pain was merely a natural progression of his pre-existing 

condition rather than an exacerbation brought on by his work activities in 

January 2009.  

 

7.      Based on the finding of compensability, Claimant has also established 

that he is entitled to reasonable and necessary medical treatment to cure and 

relieve the effects of this work injury.  Respondents are responsible for 

providing to Claimant such reasonable, necessary and related medical benefits 

including payment for treatment already received.

 

8.      Claimant has established that he is entitled to TTD commencing on March 

17, 2009, and ongoing subject to applicable offsets.  In the medical record 

dated March 17, 2009, Dr. Foley noted “unable to work x 2 wks.”  Claimant 



returned to Dr. Foley on March 31, 2009, when she decided to keep Claimant off 

work indefinitely.  Claimant has received short term disability benefits.  Thus, 

Respondents shall pay Claimant TTD benefits based upon the average weekly wage 

of $876 commencing March 17, 2009, and continuing until terminated pursuant to 

statute or order.  Respondents are entitled to an offset for the short term 

disability payments made to Claimant.  

 

ORDER

            It is therefore ordered that:

                     1.         Claimant sustained a compensable injury on 

January 23, 2009.

                     2.         Claimant is entitled to reasonable and necessary 

medical benefits related to his injury.

                     3.         Respondents shall pay temporary total disability 

from March 13, 2009, and continuing until terminated pursuant to statute or 

order, at the agreed upon average weekly wage of $876.  Respondents are entitled 

to an offset for short term disability paid to Claimant 

                     4.         The insurer shall pay interest to claimant at 

the rate of 8% per annum on all amounts of compensation not paid when due.

                     5.         All matters not determined herein are reserved 

for future determination.

DATED:  November 3, 2009

 

__________________________________

Laura A. Broniak



Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-779-845

ISSUES

            The sole issue presented for determination was Claimant’s request 

for a change of physicians from the ATP’s at Concentra Medical Center to Dr. 

Patrick Higgins, D.O., Claimant’s primary care physician.

FINDINGS OF FACT

            Based upon the evidence presented at hearing, the ALJ finds as fact:

            1.         Claimant was employed by Employer as a Security Officer 

with a date of hire of December 16, 2006.  Claimant sustained an admitted injury 

to her right knee on December 16, 2008 when she slipped on some stairs and fell 

onto her right knee.

            2.         Claimant was evaluated at Concentra Medical Centers by 

Dr. Randall Jones, D.O. on December 18, 2008.  Dr. Jones noted that Claimant had 

been seen at Memorial Hospital and given the medication Vicodin.  Claimant 

stated to Dr. Jones that she still had 10 (ten) Vicodin left.  Claimant later 

stated to Dr. Jones that she had been given Percocet at Memorial, not Vicodin.  



Dr. Jones noted a history of thyroid disease and that Claimant was on the 

medications Synthroid and Premarin. On physical examination, Dr. Jones found 

mild peripatellar tenderness with some ecchymosis of the right knee, and a 

negative drawer sign.  Dr. Jones was unable to do a McMurray’s test due to pain. 

 Dr. Jones diagnosed acute contusion of the right knee, prescribed the 

medications Naproxen and Percocet, placed Claimant on work restrictions and 

ordered a physical therapy evaluation and treatment.

            3.         Claimant was again evaluated by Dr. Jones at Concentra on 

December 22, 2008 and at that time Claimant’s pain was decreasing. On physical 

examination, Dr. Jones noted moderate to severe peripatellar swelling with 

ecchymosis and marked tenderness.  Claimant was unable to do full range of 

motion and was able to flex only to about 40 degrees with onset of patella area 

pain.  Dr. Jones scheduled an MRI, continued the medication Naproxen and gave 

Claimant a new prescription for Ultram.

            4.         Dr. Jones again evaluated Claimant on December 29, 2008 

and noted that Claimant had been taking the medications, had noted improvement 

and had no side effects from the medications.  Dr. Jones performed a physical 

examination finding swelling had decreased, now mainly peripatellar swelling 

with minimal medial/lateral joint line tenderness.

            5.         Dr. Jones evaluated Claimant on January 8, 2009 and 

reviewed the MRI.  Dr. Jones stated that physical therapy was the mainstay of 

Claimant’s treatment at this point.

            6.         Claimant was evaluated at Concentra on February 6, 2009 

by Dr. Jan Updike, M.D.  The record does not reflect why Claimant was seen on 

this date by Dr. Updike instead of Dr. Jones.  Dr. Updike noted complaints of 



locking and catching of the knee that was a recent problem.  Dr. Updike noted 

that Claimant was taking Celebrex and had obtained an MRI showing 

chondromalacia.  Dr. Updike further noted that Claimant had a past medical 

history of injection therapy in her left knee.  Dr. Updike performed a physical 

examination finding tenderness with palpation over the lateral joint line, 

intact anterior cruciate and medial collateral ligaments and negative McMurray’s 

and Apley tests.  Dr. Updike referred Claimant to an orthopedist for further 

review of the management of Claimant’s treatment and recommendation for any 

additional studies.  Dr. Updike recommended Claimant to continue use of Celebrex 

and also prescribed Vicodin.

            7.         Claimant was evaluated by orthopedist Dr. Wiley Jinkins, 

M.D. at Concentra on February 10, 2009.  Dr. Jinkins reviewed results of X-rays 

and the MRI done of Claimant’s right knee and performed a physical examination.  

Dr. Jinkins recommended a corticosteroid injection and did note that Claimant 

had previously had problems with her left knee and received injections, without 

reported benefit.  Dr. Jinkins further recommended that Claimant continue 

physical therapy, use of a brace and the use of the medication Celebrex as 

prescribed by Dr. Jones.

            8.         Following the evaluation by Dr. Jinkins Claimant returned 

to Dr. Jones on February 26, 2009.  Dr. Jones noted that Claimant had run out of 

medications, and had used 9 of the Vicodin that had been given by Dr. Updike.  

Dr. Jones performed a physical examination of the Claimant’s knee noting marked 

tenderness at the lateral infrapatellar area.  Dr. Updike issued prescriptions 

for Ultram, Celebrex, and continued rare use of Vicodin.

            9.         Claimant was evaluated by Dr. Jinkins on March 3, 2009.  



Dr. Jinkins noted that the corticosteroid injection given at the February 10 

visit had not helped.  Dr. Jinkins noted that Claimant had previously treated 

with Dr. John Xenos for her left knee and received viscosupplementation from Dr. 

Xenos, although without relief.  Dr. Jinkins recommended Claimant consider 

viscosupplementation for the right knee and felt that Claimant would not benefit 

from surgery.  

            10.       Claimant returned to Dr. Jones for evaluation on March 23, 

2009.  Dr. Jones noted that Claimant complained of some depressive symptoms from 

being out of work and that Claimant had been treated with fluoxetine for 

depression for 2 ñ3 years until 1 year ago.  Dr. Jones further noted that 

Claimant had been on the medication Zoloft before which worked well and that 

Claimant felt she needed an antidepressant.  Dr. Jones prescribed Zoloft for 

Claimant.  Dr. Jones’ progress note documents that he provided medication 

education sheets to Claimant and advised her of medication usage and side 

effects.

            11.       Dr. Jinkins again evaluated Claimant on March 31, 2009 and 

performed a physical examination noting tenderness to deep palpation of the 

medial and lateral peripatellar region.  Dr. Jinkins note documents that he had 

a lengthy discussion with Claimant regarding the potential benefit from 

viscosupplementation (Hylagen injection).  Dr. Jinkins continued Claimant on the 

medication Limbrel and gave a new prescription for Ultram.  Dr. Jinkins again 

evaluated Claimant on April 28, 2009 and obtained a history from Claimant that 

the Limbrel and Ultram had not afforded significant pain relief. Claimant stated 

to Dr. Jinkins that she would like to try a topical nonsteriodal as had been 

discussed with Dr. Jinkins at the March 31 visit.  Dr. Jinkins prescribed 



Restoril for sleep, Celebrex and Voltaren gel, a topical transdermal 

nonsteriodal anti-inflammatory medication.

            12.       Dr. Jones last evaluated Claimant on April 13, 2009.  He 

noted that Claimant stated that Zoloft had helped and was requesting a higher 

dosage.  Dr. Jones recommended Claimant continue Limbrel and Ultram.  He noted 

Claimant was out of Vicodin and directed that she obtain that medication through 

Dr. Jinkins.  Because of the persistence of Claimant’s condition and Dr. 

Jinkin’s recommendation for Hylagen injections, Dr. Jones recommended a referral 

of Claimant to with Dr. Hattem or Dr. Quick for a transfer of care to them.  

Claimant was advised by Dr. Jones of this transfer of care and understood the 

reasons for the transfer.

            13.       Dr. Hattem first evaluated Claimant on May 12, 2009 and 

performed a physical examination on that date.  Dr. Hattem described the course 

of Claimant’s treatment and that she was to proceed with the Hylagen injections 

through Dr. Jinkins.  Dr. Hattem further noted Claimant’s past history of 

treatment with Dr. Xenos.  Dr. Hattem stated that Claimant would be at MMI once 

she completed the viscosupplementation treatment.

            14.       Dr. Jinkins evaluated Claimant on June 3, 2009 following 

the second of the Hylagen injections.  Dr. Jinkins prescribed the medication 

Talwin for pain because Claimant had indicated to the physician that her use of 

Tylenol #3 had not been effective and had “done nothing”.  Dr. Jinkins 

recommended avoiding Schedule II opioids.

            15.       Claimant first took the medication Talwin on June 5, 2009. 

 Within 30 to 45 minutes of taking the medication Claimant had no pain but felt 

“fluttery” and “happy”.  Claimant does not remember what occurred after this 



time.  The next day Claimant felt shaky, was crying and did not understand what 

was occurring.  Claimant felt as though she was “zoning”.  Claimant discontinued 

using the Talwin.

            16.       Claimant called Concentra on Monday, June 8, 2009 and was 

seen on that date by Dr. Daniel Peterson, M.D.  Dr. Peterson noted that Claimant 

was confused about her medications and reported a “bizarre” set of side effects 

from taking Talwin.  Dr. Peterson reviewed the medications that had been 

prescribed to Claimant, recommended she discontinue some of the medications, 

including Talwin, and to continue taking the remaining medications.  Dr. 

Peterson referred Claimant to keep her scheduled appointment the next day with 

Dr. Hattem.

17.             Dr. Hattem placed Claimant at MMI effective September 17, 2009 

and assigned 18% impairment of the lower extremity.  Insurer filed a Final 

Admission of Liability on October 9, 2009 admitting to the permanent impairment 

given by Dr. Hatterm and denying liability for post-MMI medical treatment.

18.             Claimant was seen by Dr. Patrick Higgins, D.O. on February 26, 

2008 for a chief complaint of low back and left knee pain, although, Dr. Higgins 

typewritten progress note on that date stated that Claimant was “here with 

Sinusitis”.  Dr. Higgins referred Claimant to Dr. John Xenos, M.D. who initially 

evaluated Claimant on March 12, 2008 for complaints of bilateral knee pain.

19.             Dr. Xenos’ impression was bilateral knee degenerative joint 

disease secondary to osteoarthritis.  Dr. Xenos discussed the treatment options 

and noted in his report that typically the first line of treatment included use 

of nonsteroidal medication, physical therapy, brace wear and activity 

modification.  Dr. Xenos stated the next phase of treatment included injections, 



either cortisone injections or visco supplementation.  Dr. Xenos recommended 

visco supplementation and this was administered initially by Dr. Xenos’ 

physicians assistant on April 15, 2008.

20.             The treatment protocol suggested by Dr. Xenos is consistent with 

and essentially similar to the treatment regimen that was provided to Claimant 

by the Concentra physicians for her complaint of right knee pain.  Dr. Higgins 

did not provide treatment to Claimant for her pre-existing bilateral knee pain 

complaints, instead, referring Claimant to Dr. Xenos for care.

21.             The ALJ finds that Claimant has failed to establish a good and 

sufficient reason or a proper showing for the requested change of physicians to 

Dr. Higgins.  The ALJ finds the medical records from the Concentra physicians 

documenting their findings, recommendations and discussions with Claimant about 

her treatment to be credible and persuasive.

CONCLUSIONS OF LAW

22.       The purpose of the Workers’ Compensation Act of Colorado (Act), 

ßß8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 

disability and medical benefits to injured workers at a reasonable cost to 

employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 

claimant shoulders the burden of proving entitlement to benefits by a 

preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 

the evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case 

must be interpreted neutrally, neither in favor of the rights of the claimant 

nor in favor of the rights of respondents and a workers compensation claim shall 



be decided on its merits. Section 8-43-201 (2008) C.R.S.

 

23.       The ALJ's factual findings concern only evidence and inferences found 

to be dispositive of the issues involved; the ALJ has not addressed every piece 

of evidence or every inference that might lead to conflicting conclusions and 

has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 

Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 

2000).

24.       Pursuant to C.R.S. ß 8-43-404(5)(a) permits the employer or insurer to 

select the treating physician in the first instance.  Once the respondents 

exercised their right to select the treating physician, the claimant may not 

change physicians without permission from the insurer or “upon the proper 

showing to the division.”  Gianetto Oil Co. v. Industrial Claim Appeals Office, 

996 P.2d 570 (Colo. App. 1996).  The ALJ possesses broad discretionary authority 

to grant a change of physician depending on the particular circumstances of the 

claim.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999); 

Szocinski v. Powderhorn Coal Co., W.C. No. 3-109-400 (December 14, 1998); and 

Merrill v. Mulberry Inn, Inc., W.C. No. 3-949-781 (November 16, 1995).  The ALJ 

is not required to approve a change in physician because of a claimant’s 

personal reason, including mere dissatisfaction.  Greager v. Industrial Comm. Of 

the State, 701 P.2d 168 (Colo. App. 1985).  The ALJ’s decision to grant a change 

of physician should consider the need to insure that the Claimant was provided 

with reasonable and necessary medical treatment as required by C.R.S. ß 

8-42-101(1), while protecting Respondent’s interest in being apprised of medical 

treatment for which it will be held liable.  Yeck v. Industrial Claim Appeals 



Office, 996 P.2d 228 (Colo. App. 1999).

 

25.             Claimant initially argues that Respondents failed to make a 

showing that Employer complied with the provisions of Section 8-43-404(5)(I)(A), 

C.R.S.  Claimant’s argument essentially is that the right of selection of the 

ATP should therefore have passed to Claimant entitling Claimant to select Dr. 

Higgins.  The ALJ declines to address this argument as it was not endorsed in 

Claimant’s Application for Hearing or as an issue at the commencement of the 

hearing in this matter.  The only issue endorsed in Claimant’s Application was 

“Change of Physician”.  

 

            26.       In support of her request for a change of physician 

Claimant next contends that she received a continuity of care from Dr. Higgins 

and was not “shuffled” around to different providers.  Claimant contends that 

such continuity was lacking in her care by the ATPs at Concentra.  Claimant 

contended in her testimony at hearing that she was not regularly examined by the 

Concentra physicians. Claimant further contends that she now fears taking any 

medications not prescribed by Dr. Higgins because of the lack of attention to 

detail by the Concentra physicians.  The ALJ is not persuaded.

 

            27.       As found, Dr. Higgins when presented with complaints of 

knee pain referred Claimant to another physician, Dr. Xenos.  Dr. Xenos’ 

recommended treatment plan is essentially the treatment plan that has been 

followed by the physicians at Concentra.  Contrary to Claimant’s assertion that 

Dr. Higgins did not “shuffle” her around, Dr. Higgins referred Claimant to Dr. 



Xenos who then had Claimant seen by his physicians’ assistant for a medical 

procedure, the visco supplementation injection.  In comparison, Claimant was 

seen at regular intervals by one physician at Concentra, Dr. Jones, until such 

time as Dr. Jones felt a specialist referral was needed.  Claimant’s care was 

then undertaken by Dr. Jones in conjunction with Dr. Jinkins. When Dr. Jones 

felt Claimant’s care would be better placed with a different physician, he 

referred Claimant to Dr. Hattem and as documented by Dr. Jones’ notes, Claimant 

understood the reason for the transfer of care.  The ALJ concludes that Claimant 

has been no more “shuffled” around for care by the physicians at Concentra than 

she was by her personal physician, Dr. Higgins, and his referrals.  Claimant’s 

further assertion that she lacked cohesive treatment by a primary provider at 

Concentra and was not regularly examined by the Concentra physicians is found to 

be unpersuasive.  Similarly, the ALJ is not persuaded that the treatment by the 

Concentra physicians lacked attention to detail.  The records of the Concentra 

physicians reflect an understanding of Claimant’s past medical history, her 

current treatment, her progress with treatment and the medications that had been 

prescribed.

 

            28.       The ALJ further concludes that Claimant has failed to show 

that she was not provided with adequate medical care by the physicians at 

Concentra.  As noted above, the treatment provided to Claimant by the Concentra 

physicians is essentially the same treatment protocol recommended by Dr. Xenos 

for Claimant’s complaints of knee pain prior to her compensable injury.  While 

Claimant had an unfortunate reaction to a medication prescribed by Dr. Jinkins, 

Claimant had not persuasively shown that the use of this medication was 



medically contra-indicated or that the response to Claimant’s side effects by 

the physicians at Concentra were medically inappropriate or inadequate. 

 

            29.       The ALJ has addressed Claimant’s request for a change of 

physician and therefore need not further address the jurisdictional issues 

raised by the parties at the commencement of the hearing and discussed in the 

parties post-hearing submissions.  As stated at hearing, the ALJ concludes that 

he at least had jurisdiction to address Claimant’s request for a change of 

physicians as to the need for post-MMI medical care.  As concluded above, the 

ALJ is not persuaded that Claimant has made a proper showing for a change of 

physician, either for the purpose of obtaining further treatment prior to MMI or 

for treatment after MMI.

 

ORDER

            It is therefore ordered that:

            Claimant’s request for a change of physicians to Dr. Patrick 

Higgins, D.O. is denied.

DATED:  November 4, 2009

Ted A. Krumreich

Administrative Law Judge

 

 

 



      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-752-592

ISSUES

            The issues determined herein are maximum medical improvement (”MMI”) 

and liability for a left total knee replacement (”TKR”) surgery.

FINDINGS OF FACT

1.                  Claimant was employed as a teacher for the employer.  She is 

67 years old and weighs 213 pounds.

 

2.                  On November 28, 1995, claimant suffered a work injury in a 

motor vehicle accident.  She underwent left knee arthroscopic surgery.  She also 

suffered continuing right knee symptoms since that accident.  

 

3.                  On July 21, 1998, Dr. Struck performed a Division 

Independent Medical Examination (”DIME”) for the 1995 work injury.  At that 

time, claimant still reported continuing left knee pain and some functional 

limitations.

 

4.                  On May 30, 2006, claimant sought additional treatment for 

left knee pain.

 

5.                  Claimant suffered increased right knee pain.  On May 10, 

2007, Dr. Farnworth performed a right TKR.



 

6.                  On June 22, 2007, claimant returned to modified duty work 

for the employer.  Claimant subsequently returned to full duty work as a teacher 

for the employer.  On August 23, 2007, claimant successfully completed tactics 

training, including the ability to stand on each leg and kick an assailant with 

the other leg.

 

7.                  On February 15, 2008, claimant suffered an accidental injury 

to her left knee when she had to turn suddenly to confront an inmate who was in 

an improper position.  She suffered immediate pain in the left knee and reported 

her work injury.

 

8.                  A February 20, 2008, magnetic resonance image (”MRI”) of the 

left knee showed osteoarthritis, grade IV chondromalacia, and torn medial and 

lateral menisci.

 

9.                  Claimant was referred to Dr. Farnworth.  On March 7, 2008, 

Dr. Farnworth examined claimant and recommended a left TKR due to severe 

osteoarthritis that was exacerbated by the work injury.

 

10.             On July 10, 2008, Dr. Fall performed an independent medical 

examination (”IME”) for respondents.  Dr. Fall concluded that claimant did not 

suffer a work injury aggravation of her preexisting osteoarthritis.  Dr. Fall 

noted that the majority of the need for the left TKR was due to preexisting 

conditions.



 

11.             On July 11, 2008, Dr. Hall performed an IME for claimant.  Dr. 

Hall concluded that the work injury included the meniscal tears and aggravation 

of the preexisting osteoarthritis.

 

12.             Claimant was referred to Dr. Walden for a second opinion 

regarding surgery.  On December 2, 2008, Dr. Walden examined claimant and 

recommended a left TKR.

 

13.             On January 8, 2009, Dr. Nanes determined that claimant was at 

MMI for the work injury.

 

14.             On February 16, 2009, Dr. Shemesh performed the DIME for the 

current claim.  Dr. Shemesh determined that claimant was not at MMI.  He noted 

that claimant had preexisting left knee osteoarthritis, but the work injury 

caused additional injury and accelerated the need for a TKR.

 

15.             On May 1, 2009, claimant retired from the employer because, due 

to her left knee injury, she was unable to take the required personal protection 

and tactics course.

 

16.             On June 16, 2009, Dr. Roth performed an independent medical 

record review for respondents.  Dr. Roth disagreed with Dr. Shemesh that the 

work injury accelerated the need for a left TKR.

 



17.             In his deposition testimony, Dr. Roth explained that claimant 

probably had advanced arthritis in the left knee by 1998 and that she would be 

expected to suffer flare-ups of symptoms from progressing arthritis.  Dr. Roth 

noted that arthritis is essentially a genetic condition, except that obesity can 

accelerate it.  He concluded that the work injury was only a temporary 

exacerbation of symptoms, but did not change the underlying disease process or 

accelerate the need for the TKR.  He agreed that claimant needed a left  TKR.

 

18.             Respondents have failed to prove by clear and convincing 

evidence that the determination by the DIME, Dr. Shemesh, is incorrect.  Dr. 

Shemesh determined that claimant is not at MMI and needs a left TKR due to 

preexisting left knee arthritis that was accelerated by the work injury.  That 

determination is supported by the opinions of Dr. Farnworth, Dr. Fall, and Dr. 

Hall.  Dr. Roth’s contrary opinion does not prove that it is highly probable 

that the DIME determination is incorrect.  

 

CONCLUSIONS OF LAW

1.         Section 8-42-107(8)(b)(III), C.R.S., provides that the determination 

of the DIME with regard to MMI shall only be overcome by clear and convincing 

evidence.   A fact or proposition has been proved by "clear and convincing 

evidence" if, considering all the evidence, the trier-of-fact finds it to be 

highly probable and free from serious or substantial doubt.  Metro Moving & 

Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  In this case, the DIME, 

Dr. Shemesh, determined that claimant was not at MMI.  Consequently, respondents 

must prove by clear and convincing evidence that this determination is 



incorrect.  

 

2.         “Maximum medical improvement” is defined in Section 8-40-201(11.5), 

C.R.S. as:

 

A point in time when any medically determinable physical or mental impairment as 

a result of injury has become stable and when no further treatment is reasonably 

expected to improve the condition.  The requirement for future medical 

maintenance which will not significantly improve the condition or the 

possibility of improvement or deterioration resulting from the passage of time 

shall not affect a finding of maximum medical improvement.  The possibility of 

improvement or deterioration resulting from the passage of time alone shall not 

affect a finding of maximum medical improvement.

 

Reasonable and necessary treatment and diagnostic procedures are a prerequisite 

to MMI.  MMI is largely a medical determination heavily dependent on the 

opinions of medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 

4-410-547, 4-410-548, & 4-410-551 (Industrial Claim Appeals Office, February 1, 

2001).  As found, respondents have failed to prove by clear and convincing 

evidence that the determination by Dr. Shemesh is incorrect.  Claimant is not at 

MMI and needs the left TKR to cure or relieve the effects of the work injury.  

Respondents are liable for medical treatment reasonably necessary to cure or 

relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 

Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).

 



 

ORDER

            It is therefore ordered that:

1.         The insurer shall pay for the left TKR, according to the Colorado fee 

schedule.

2.         All matters not determined herein are reserved for future 

determination.

DATED:  November 5, 2009                       /s/ original signed 

by:___________

Martin D. Stuber

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-776-811

ISSUES

            1.         Whether Claimant has established by a preponderance of 

the evidence that she sustained a compensable occupational disease during the 

course and scope of her employment with Employer.

            2.         Whether Claimant has demonstrated by a preponderance of 



the evidence that she is entitled to authorized medical treatment that is 

reasonable and necessary to cure and relieve the effects of an industrial 

injury.

            3.         A determination of Claimant’s Average Weekly Wage (AWW).

            4.         Whether Claimant has proven by a preponderance of the 

evidence that she is entitled to receive Temporary Total Disability (TTD) 

benefits from March 13, 2009 until terminated by statute.

FINDINGS OF FACT

            1.         Claimant has worked for Employer since 2001 as an 

equipment operator in the imaging department.  Her job duties included lifting 

trays of checks into a machine that images the checks.  Claimant was required to 

stand on rubber mats for the majority of her eight to ten hour work shifts.

            2.         In late October 2008 Claimant began to experience 

swelling and pain in her legs.  Employer referred her to Healthone Occupational 

Medicine for an evaluation.

            3.         On November 11, 2009 Claimant visited Authorized Treating 

Physician (ATP) Craig Anderson, M.D. for an examination.  Her chief complaint 

was “bilateral leg swelling.”  Claimant explained that she began to develop 

“discomfort in both distal legs, ankles and feet associated with swelling” 

approximately two weeks earlier.  She also expressed concerns about varicose 

veins in several areas of her legs.  Claimant did not report any trauma but 

attributed her symptoms to her inability to sit down during her work shifts.  

Dr. Anderson diagnosed Claimant with bilateral edema that was possibly related 

to chronic venous insufficiency.  He noted that Claimant’s condition was not 

work-related and referred her to her primary care physician for treatment.



            4.         Claimant subsequently consulted with her primary care 

physician and was referred to vascular surgeon Omar Mubarak, M.D. for an 

evaluation.  On February 25, 2009 Dr. Mubarak conducted a complete vascular 

evaluation.  He determined that Claimant had no venous system problems except 

for cosmetic spider veins.  Dr. Mubarak suggested a consultation with a sports 

medicine physician or orthopedic specialist.

            5.         On March 12, 2009 Claimant requested leave from Employer 

under her short-term disability insurance coverage.  She explained that she was 

unable to work because of her continued pain.

            6.         On March 24, 2009 Claimant visited orthopedic specialist 

Robert R. Rokicki, M.D. for an examination.  He remarked that Claimant had no 

evidence of edema, full range of motion in her left knee and complete range of 

motion in her left ankle.  Dr. Rokicki determined that Claimant suffered from 

subjective swelling in both legs that included some aching in the left leg.  He 

attributed Claimant’s left leg pain to early osteoarthritis.

            7.         On June 3, 2009 Claimant underwent a neurosurgical 

examination with Chad J. Prusmack, M.D.  She reported “[a]xial back pain and 

pain wrapping down into the right SI distribution.”  Dr. Prusmack commented that 

Claimant had experienced an “eight-month history of progressive back pain and 

left lower extremity radicular symptoms in the SI distribution.”  He noted that 

x-rays revealed “some mild loss of disc height at L5-S1 and foraminal stenosis.” 

 Dr. Prusmack thus referred Claimant for an MRI.

            8.         After reviewing Claimant’s MRI Dr. Prusmack issued a 

neurosurgical follow-up on June 17, 2009.  He noted that Claimant had a 

relatively normal MRI of the lumbar spine “with possible sacroiliac (SI) joint 



dysfunction and/or piriformis syndrome.”

            9.         Beginning on June 22, 2009 Claimant returned to work for 

two weeks.  Claimant’s supervisor Kari Palmer testified that Employer attempted 

to accommodate Claimant’s concerns by permitting her to work for four hours 

while standing and four hours in a sedentary capacity for two or three days.  

Claimant subsequently performed a sedentary job in which she was permitted to 

sit for almost the entire day.  Ms. Palmer credibly explained that Employer 

never obtained specific work restrictions for Claimant.  Claimant was then 

excused from work pending more specific restrictions.  She has not subsequently 

returned to work for Employer.

            10.       Respondents provided Dr. Anderson with Claimant’s medical 

records that had been generated since his initial evaluation in November 2008 

and asked him to address the issue of whether Claimant’s leg and back symptoms 

were causally related to her job duties for Employer.  On July 27, 2009 Dr. 

Anderson issued a report.  He noted that Claimant had been referred to a 

podiatrist and stated:

[i]n the absence of trauma, and with the mechanism of injury she has reported, 

the kinds of problems that they usually treat are generally due to underlying 

medical problems or preexisting musculoskeletal issues.  In these cases there is 

a potential risk of pain and swelling with any prolonged walking and standing.  

The underlying problem however is the cause of the symptoms.

Dr. Anderson recounted that in November 2008 Claimant had reported pain of a 

diffuse nature in the lower back and legs associated with prolonged standing at 

work.  He summarized that his findings were consistent with a pre-existing 

non-work-related medical condition.  Dr. Anderson remarked that there are a 



myriad of medical problems that can cause the type of pain and fluid retention 

that Claimant had experienced.  He noted that he was unaware of any medical 

studies that “describe standing on a concrete floor as an etiology for fluid 

retention.”  Dr. Anderson commented that standing and walking constituted 

activities of daily living and that it was just as likely that Claimant would 

experience pain and swelling with prolonged standing outside of work as she 

would while performing her job duties.  He summarized that his review of 

Claimant’s medical records did not change his opinion that Claimant’s leg pain 

and swelling were not related to her job duties for Employer.

            11.       On July 29, 2009 Claimant again visited Dr. Prusmack for 

an evaluation.  Dr. Prusmack remarked that he could not “definitively correlate 

the onset of [Claimant’s] symptoms with the performance of her work duties.”  

Nevertheless, he noted that it was “reasonable to surmise that the performance 

of her job has certainly, to some degree, exacerbated her symptoms.”  Dr. 

Prusmack commented that he lacked the expertise to determine whether Claimant 

had suffered a compensable aggravation of an underlying condition.  He explained 

that it would be reasonable for Claimant to return to work with accommodations 

for sitting.

            12.       Claimant testified at the hearing in this matter.  She 

stated that she stands for a substantial portion her workday and that standing 

aggravates her back and leg pain.  Claimant noted that shoe inserts, injections 

and physical therapy have provided some relief for her symptoms.  She explained 

that she was involved in a minor February 17, 2005 motor vehicle accident.  

Claimant noted that her symptoms after the accident were different than what she 

began to experience in October 2008.



            13.       Claimant has failed to establish that it is more probably 

true than not that she sustained an occupational disease during the course and 

scope of her employment with Employer.  Claimant’s back and leg symptoms were 

not caused, intensified or to a reasonable degree aggravated by her job duties 

for Employer.  In late October 2008 Claimant began to experience diffuse leg and 

back symptoms that she attributed to her work duties for Employer.  She 

specifically remarked that standing for long periods of time at work caused her 

symptoms.  Subsequent medical evaluations revealed that Claimant did not have 

any venous insufficiencies but has mild degenerative disc disease and possible 

SI joint dysfunction.  ATP Dr. Anderson initially determined that Claimant’s 

work duties for Employer did not cause her condition.  After Claimant had 

undergone additional evaluations and treatment, Dr. Anderson reviewed Claimant’s 

medical records.  He persuasively explained that Claimant’s back and leg 

symptoms were caused by an underlying condition and were not related to her job 

duties for Employer.  Dr. Anderson remarked that there are a myriad of medical 

problems that can cause the type of pain and fluid retention that Claimant has 

experienced.  He commented that standing and walking constituted activities of 

daily living and that it was just as likely that Claimant would experience pain 

and swelling with prolonged standing outside of work as she would while 

performing her job duties.  Therefore, Claimant’s back and leg symptoms cannot 

be fairly traced as a proximate cause to her employment with Employer.

CONCLUSIONS OF LAW

1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 

to assure the quick and efficient delivery of disability and medical benefits to 

injured workers at a reasonable cost to employers, without the necessity of any 



litigation.  ß8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 

has the burden of proving entitlement to benefits by a preponderance of the 

evidence.  ß8-42-101, C.R.S.   A preponderance of the evidence is that which 

leads the trier-of-fact, after considering all of the evidence, to find that a 

fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 

(1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a 

Workers' Compensation case are not interpreted liberally in favor of either the 

rights of the injured worker or the rights of the employer.  ß8-43-201, C.R.S.  

A Workers' Compensation case is decided on its merits.  ß8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is 

dispositive of the issues involved; the Judge has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 

v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3.         When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness's testimony and 

actions; the reasonableness or unreasonableness (probability or improbability) 

of the testimony and actions; the motives of the witness; whether the testimony 

has been contradicted; and bias, prejudice, or interest.  See Prudential 

Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 

(2007).

            4.         For a claim to be compensable under the Act, a claimant 

has the burden of proving that he suffered a disability that was proximately 

caused by an injury arising out of and within the course and scope of 

employment.  ß8-41-301(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, 



Sept. 13, 2006).  Proof of causation is a threshold requirement that an injured 

employee must establish by a preponderance of the evidence before any 

compensation is awarded.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 

844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 

App. 1998).  The question of causation is generally one of fact for 

determination by the Judge.  Faulkner, 12 P.3d at 846.

5.         The test for distinguishing between and accidental injury and an 

occupational disease is whether the injury can be traced to a particular time, 

place and cause.  Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  

“Occupational disease” is defined by  ß8-40-201(14), C.R.S. as:

[A] disease which results directly from the employment or the conditions under 

which work was performed, which can be seen to have followed as a natural 

incident of the work and as a result of the exposure occasioned by the nature of 

the employment, and which can be fairly traced to the employment as a proximate 

cause and which does not come from a hazard to which the worker would have been 

equally exposed outside of the employment.

            6.         A claimant is required to prove by a preponderance of the 

evidence that the alleged occupational disease was directly or proximately 

caused by the employment or working conditions.  Wal-Mart Stores, Inc. v. 

Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999).  Moreover, 

ß8-40-201(14), C.R.S. imposes proof requirements in addition to those required 

for an accidental injury by adding the "peculiar risk" test; that test requires 

that the hazards associated with the vocation must be more prevalent in the work 

place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 

P.2d 819, 824 (Colo. 1993).  A claimant is entitled to recovery only if the 



hazards of employment cause, intensify, or, to a reasonable degree, aggravate 

the disability for which compensation is sought.  Id.   Where there is no 

evidence that occupational exposure to a hazard is a necessary precondition to 

development of the disease, the claimant suffers from an occupational disease 

only to the extent that the occupational exposure contributed to the disability. 

 Id.

7.         As found, Claimant has failed to establish by a preponderance of the 

evidence that she sustained an occupational disease during the course and scope 

of her employment with Employer.  Claimant’s back and leg symptoms were not 

caused, intensified or to a reasonable degree aggravated by her job duties for 

Employer.  In late October 2008 Claimant began to experience diffuse leg and 

back symptoms that she attributed to her work duties for Employer.  She 

specifically remarked that standing for long periods of time at work caused her 

symptoms.  Subsequent medical evaluations revealed that Claimant did not have 

any venous insufficiencies but has mild degenerative disc disease and possible 

SI joint dysfunction.  ATP Dr. Anderson initially determined that Claimant’s 

work duties for Employer did not cause her condition.  After Claimant had 

undergone additional evaluations and treatment, Dr. Anderson reviewed Claimant’s 

medical records.  He persuasively explained that Claimant’s back and leg 

symptoms were caused by an underlying condition and were not related to her job 

duties for Employer.  Dr. Anderson remarked that there are a myriad of medical 

problems that can cause the type of pain and fluid retention that Claimant has 

experienced.  He commented that standing and walking constituted activities of 

daily living and that it was just as likely that Claimant would experience pain 

and swelling with prolonged standing outside of work as she would while 



performing her job duties.  Therefore, Claimant’s back and leg symptoms cannot 

be fairly traced as a proximate cause to her employment with Employer.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order:

 

Claimant’s request for Worker’s Compensation benefits is denied and dismissed.

DATED: November 5, 2009.

___________________________________

Peter J. Cannici

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-778-079

ISSUES

The issues to be determined by this decision are: 

 

1.      Whether Claimant’s left upper extremity symptoms are related to the 

October 14, 2008 industrial injury.              



 

2.      Whether Claimant’s neck symptoms are related to the October 14, 2008 

industrial injury.

 

3.      Whether Claimant has made a proper showing for a change of physician.    

         

The parties reached the following stipulations: 

 

1.         Claimant is entitled to 50% of the temporary total disability 

benefits from May 14, 2009 to August 28, 2009 and 100% of the temporary total 

disability benefits from August 29, 2009 ongoing due to his admitted right 

shoulder injury.

 

2.         Respondents admit to any reasonable and necessary treatment of 

Claimant’s psychological condition. 

 

FINDINGS OF FACT

1.                                          Claimant began working for Employer 

as a driver on May 17, 2008. On October 14, 2008, Claimant injured his right 

shoulder while pulling a pallet of water off a delivery truck with a pallet 

jack. The pallet jack jammed. Claimant jerked the pallet free, straining his 

right shoulder. 

 

2.                                          Claimant testified that following 

the admitted right shoulder injury, he injured his left elbow on October 29, 



2008 while he was placing chains on truck tires. Claimant has not filed a new 

claim for this injury and this is not the incident that caused the admitted 

October 14, 2008 injury. Medical records do not note Claimant mentioning this 

alleged second injury prior to the September 2, 2009 hearing. Dr. Watson and Dr. 

Cedillo both deny Claimant telling them about this alleged incident. Dr. Watson 

and Dr. Cedillo both testified that if the incident had occurred as Claimant 

alleges, it would be a new injury and not related to the October 14, 2008 

injury. 

 

3.                                          Claimant first sought treatment for 

the October 14, 2008 injury with Dr. Lawrence Cedillo on October 30, 2008. Dr. 

Cedillo noted complaints of right shoulder pain and occasional neck stiffness. 

Claimant did not mention any left upper extremity symptoms. Dr. Cedillo noted 

that Claimant was “nontender to palpitation in regards to the right cervical 

spine, thoracic spine, and lumbar spine area.” Dr. Cedillo assessed Claimant 

with “Right shoulder/ AC joint strain work-related to his present employer.” Dr. 

Cedillo did not assess Claimant with a neck, cervical, or left upper extremity 

injury. Dr. Cedillo testified that Claimant did not complain of any pain on 

October 30, 2008 besides his right shoulder. Dr. Cedillo also testified that his 

objective examination did not indicate a neck injury because Claimant did not 

exhibit any discomfort in the muscles along the spine or in the cervical region. 

 

4.                                          On November 13, 2008, Dr. Cedillo 

noted that Claimant had no other complaints besides right shoulder pain. 



Claimant did not complain of neck or left elbow pain. Dr. Cedillo noted that 

Claimant was non-tender to palpitation to the cervical spine, thoracic spine, 

and right upper extremity. 

 

5.                                          On November 19, 2008, Dr. Cedillo 

noted complaints of right shoulder pain and tingling and numbness in Claimant’s 

right side of his face. Claimant did not complain of neck or left elbow pain. 

Claimant specifically denied any distal neurovascular compromise elsewhere. On 

examination, Dr. Cedillo noted that Claimant was non-tender in the cervical and 

thoracic spine areas. Dr. Cedillo did not assess Claimant with a neck, cervical, 

or left upper extremity injury. Dr. Cedillo opined that Claimant’s right face 

symptoms were not work-related. Claimant was referred to Dr. Ferrari for 

evaluation of his right shoulder. 

 

6.                                          Dr. James Ferrari examined Claimant 

on November 24, 2008. Dr. Ferrari noted only complaints of right shoulder pain. 

Dr. Ferrari did not note any complaints of neck or left elbow pain. Claimant 

underwent a cortisone injection for his right shoulder pain. 

 

7.                                          On December 3, 2008, Claimant 

complained of right shoulder pain and stiffness in his neck. Dr. Cedillo noted 

that Claimant had “no other complaints, other than some persistent discomfort in 

regards to the right shoulder.” 

 

8.                                          On December 23, 2008, Dr. Cedillo 



noted that Claimant “wakes up with a stiff neck at times.” Dr. Cedillo assessed 

Claimant with a right shoulder strain. Dr. Cedillo testified that Claimant’s 

stiff neck did not indicate an injury. Dr. Cedillo opined that a stiff neck 

could be the result of “something that they did throughout the day, the way they 

slept, something they performed incorrectly as far as activity ñ activity goes 

or movement.” 

 

9.                                          Dr. Ferrari noted on December 29, 

2008 that the cortisone injection had provided approximately three days of 

relief. Dr. Ferrari recommended Claimant undergo decompression and distal 

clavicle resection. 

 

10.                                     On January 7, 2009, Dr. Cedillo noted 

that Claimant complained of no other symptoms besides persistent discomfort in 

his right shoulder. 

11.                                     Claimant underwent a right shoulder 

arthroscopic subacromial decompression and right shoulder arthroscopic distal 

clavicle resection on February 5, 2009. On February 9, 2009, Dr. Ferrari noted 

Claimant’s shoulder was healing nicely. 

 

12.                                     On February 9, 2009, Claimant again 

complained of right shoulder pain and Dr. Cedillo noted, “There are no other 

complaints besides.” 

 

13.                                     On March 2, 2009, Dr. Cedillo noted that 



Claimant had “No proximal complaints of any kind from the shoulder itself. No 

other complaints besides.” On examination, Dr. Cedillo noted that Claimant was 

non-tender to palpitation in regards to the cervical spine and thoracic spine 

areas. 

 

14.                                     Claimant first complained of left elbow 

pain on March 5, 2009. Claimant told Dr. Cedillo that his pain had begun two 

months before. This is contrary to Claimant’s testimony at hearing that his left 

elbow was injured on October 29, 2008 while putting chains on truck tires. Dr. 

Cedillo testified that even though he examined Claimant multiple times during 

the two months proceeding March 5, 2009, Claimant did not complain of any left 

elbow symptoms prior to March 5, 2009. 

 

15.                                     In the March 5, 2009 report, Dr. Cedillo 

opined that Claimant’s left elbow discomfort and symptoms were “not related to 

the date of injury in question of October 14, 2008. I do not believe that it is 

secondary to his current physical rehabilitation. He is not currently working 

and thus this is not related to that aspect. Ö If it does not improve within the 

next one to two weeks’ time he is to follow up with his primary care physician 

through his private health insurance for continued care in regards to the tendon 

complaints of the left elbow.” 

 

16.                                     On March 16, 2009, Dr. Cedillo noted 

that Claimant had no complaints in addition to his right shoulder except for the 

left uninvolved tennis elbow. Dr. Cedillo opined that the left elbow was an 



unrelated condition. Dr. Cedillo did not assess Claimant with a neck or cervical 

injury. On March 16, 2009, Dr. Ferrari noted that Claimant was “coming along 

appropriately” following his surgery. 

 

17.                                     On April 27, 2009, both Dr. Ferrari and 

Dr. Cedillo examined Claimant. Dr. Ferrari released Claimant without 

restrictions. Dr. Ferrari did not note any complaints of left upper extremity or 

neck symptoms. Dr. Cedillo noted that Claimant was non-tender to palpitation in 

regards to the cervical spine, thoracic spine, and lumbar spine. Dr. Cedillo did 

not assess Claimant with a neck or cervical injury. 

 

18.                                     Claimant returned to Dr. Cedillo on May 

6, 2009. Dr. Cedillo noted that Claimant complained of discomfort in the right 

cervical area and left lateral elbow pain. Dr. Cedillo opined that these 

conditions were not work-related. Dr. Cedillo told Claimant to follow up with 

his primary care physician for the left elbow pain as it was not work-related. 

On examination, Dr. Cedillo noted that Claimant had full range of motion without 

difficulty in his cervical spine, was non-tender to palpitation in the cervical, 

thoracic, and lumbar areas, and had no radiculopathy or spasm in the right 

paraspinal cervical spine region. 

 

19.                                     On May 14, 2009, Dr. Cedillo noted that 

Claimant had full range of motion in the cervical spine. Dr. Cedillo did not 

assess Claimant with a neck or cervical injury. Dr. Cedillo also opined that 

Claimant’s left elbow and left upper extremity symptoms were not work-related 



and that he needed to followup with his primary care physician. 

 

20.                                     Dr. Ferrari examined Claimant on June 1, 

2009. Dr. Ferrari discharged Claimant from care and opined that Claimant was 

“essentially at maximum medical improvement.” Dr. Ferrari did not note any 

complaints of left upper extremity or neck pain. 

 

21.                                     Between November 5, 2008 and June 2, 

2009, Claimant underwent 28 sessions of physical therapy. Records first mention 

any neck pain or tenderness on December 10, 2008. By December 17, 2008, the neck 

symptoms had resolved and Claimant did not complain of neck pain again until 

April 2, 2009. Claimant did not complain of any left upper extremity symptoms to 

his physical therapist until May 1, 2009.

 

22.             Dr. Edwin Healey examined Claimant on June 17, 2009. Dr. Healey 

opined that Claimant suffered a work-related neck injury. Dr. Healey testified 

that the medical records do not document complaints of neck pain initially 

following the industrial injury. Dr. Healey opined that Claimant’s neck symptoms 

were the result of overcompensation. Dr. Healey testified that:

 

[O]ver time, if you compensate with the secondary muscle groups, this would 

include a sternoclynomastid ñ these are the anterior neck muscles ñ the lebator 

scapula, which is a muscle that attaches to the occipital or posterior part of 

the cranium, then attaches to the scapula, that helps lift it. People use 

auxiliary muscles in order to be able to flex and abduct, that is lift, the 



shoulder to the shoulder level, or to high chest or shoulder level or above the 

head. They use auxiliary muscles, they put extra strain on these muscles, and 

these muscles become painful, stiff. They become foreshortened. People develop 

trigger points, secondary pain. They get a vicious cycle of pain spasms, 

attempts to use, and so, this is the mechanism or the pathogenic ñ to the 

pathological reason why he does have the cervical trapezius, rhomboid pain, 

secondary headaches, and the facial pain. 

 

23.                                     Dr. Healey concluded that Claimant’s 

neck symptoms are the result of myofascial trigger points. Dr. Watson and Dr. 

Cedillo do not concur with this diagnosis. 

 

24.                                     Dr. Healey opined in his report and 

testified that Claimant’s left elbow injury developed due to overcompensation. 

Dr. Healey testified that: 

 

And, again, this is not unusual to have an individual develop epicondylitis and 

symptoms of pain in the other extremity, particularly when an individual 

undergoes surgery, and really has marked decreased use of the ñ of his dominant 

extremity.                                                                 

 

25.                                     Dr. Healey testified that Claimant did 

not complain of elbow pain until March 5, 2009. 

 

26.                                     Dr. Robert Watson examined Claimant on 



August 7, 2009. Dr. Watson noted that:

 

Dr. Cedillo was very careful in his notes to document the fact that [Claimant] 

had no cervical, thoracic, or lumbar pain. This was documented on 10-30-08, 

11-13-08, 11-19-08. He first mentioned to Dr. Cedillo that he had neck tightness 

on 12-03-08, and he had begun to develop a little bit of stiffness in his neck. 

Throughout the rest of the medical records, he is noted on occasion to have some 

neck stiffness, but there was never any documentation that [Claimant] sustained 

an injury to his cervical spine that would be related to this particular 

accident. In my opinion, there is no evidence of a cervical spine injury and 

impairment would not be warranted for the cervical spine.                        

 

27.                                     At a post-hearing deposition, Dr. Watson 

testified that there was no documentation of Claimant suffering a neck injury 

and that Dr. Cedillo referred Claimant to his primary care physician after 

opining the injury was not work-related. Dr. Watson testified that he concurred 

with Dr. Cedillo that Claimant’s neck symptoms are not work-related. 

 

28.                                     Dr. Watson noted that Claimant had left 

elbow pain at various times in the medical records. Claimant told Dr. Watson 

that he had reported left elbow pain to Dr. Cedillo in November 2008. The 

medical records do not substantiate this claim. Dr. Watson noted that Claimant 

did not complain of any elbow pain until March 2009, five months after the 

industrial injury. Dr. Watson testified that Dr. Cedillo did not note any elbow 



complaints prior to March 5, 2009 and that on that date, Dr. Cedillo opined the 

injury was not work-related and referred Claimant to his primary care physician. 

Dr. Watson opined that he agreed with Dr. Cedillo’s opinions regarding the 

work-relatedness of Claimant’s left elbow. 

 

29.                                     Claimant told Dr. Watson that the injury 

was the result of him favoring his right arm. Dr. Watson stated that this did 

not seem medically plausible and that studies do not document that this type of 

injury resulting from a shoulder injury. Claimant contradicted his own 

statements to Dr. Watson by testifying that his left elbow hurt in November 2008 

and that his left elbow pain was the result of an injury on October 29, 2008 

when he was placing chains on tires.

 

30.                                     At hearing, Claimant testified that he 

complained to Dr. Cedillo of left elbow pain in November 2008. However, on 

November 13, 2008, Dr. Cedillo noted that Claimant had no other complaints 

besides right shoulder pain. Also, on November 19, 2008, Claimant did not 

complain of left elbow pain. Dr. Cedillo noted that Claimant specifically denied 

any distal neurovascular compromise elsewhere besides the right shoulder injury. 

Dr. Cedillo testified consistent with the medical records that Claimant did not 

complain of any left elbow pain prior to March 5, 2009. 

 

31.                                     At hearing, Claimant testified that as a 

result of the work injury, he tasted a flavor that was “kind of like copper” in 

his mouth. Medical records do not mention this symptom. There are no medical 



records or opinions that support this being work-related.

 

32.                                     Claimant testified that he complained to 

Dr. Cedillo about depression in November 2008 and was frustrated because Dr. 

Cedillo did not refer him for treatment for the condition until June 2009. 

Claimant complained of depression one time in November 2008 and did not complain 

again of depression until June 2009. Dr. Cedillo testified that he did not refer 

Claimant for depression treatment in November 2008 because a referral was not 

warranted based on a one time complaint. Medical records support Dr. Cedillo’s 

conclusion that Claimant’s depression did not warrant a referral because it 

appeared that the condition had resolved after November 2008 until June 2009. 

 

33.                                     Claimant testified that as a result of 

the industrial injury to his right shoulder, he was experiencing hearing loss 

and vision loss. Claimant testified that he told Dr. Healey about the hearing 

and vision loss. Dr. Healey stated that Claimant did not tell him he was having 

vision loss. 

 

34.                                     Dr. Watson testified that he reviewed 

Dr. Healey’s IME report and noted several errors in Dr. Healey’s findings. 

First, Dr. Watson opined that Dr. Healey’s finding that Claimant had continued 

“right cervical pain with stiffness and tightness, which he claims have been 

present since the original injury” was not consistent with the medical records. 

Second, Dr. Watson opined that Dr. Healey’s records noting an injury to 

Claimant’s right face and ear are also not supported by the medical records. Dr. 



Watson further opined that Claimant’s mechanism of injury is not consistent with 

an injury to Claimant’s right face or right ear. Third, Dr. Watson opined that 

Dr. Healey’s diagnosis of “cervical, upper trapezius, rhomboid, and scalene 

myofascial pain post-strain and associated with using the accessory muscles to 

help with abduction and flexion of his right shoulder” was wrong and 

inconsistent with the medical records because the records document that 

Claimant’s right shoulder motion was continuously improving and the neck pain 

did not become a problem until six months post-injury when his shoulder had 

greatly improved. Dr. Watson opined that Dr. Healey’s conclusion that Claimant 

suffered left lateral epicondylitis secondary to over-compensation was not 

supported by the medical records. Dr. Watson concluded that Dr. Healey’s 

opinions regarding relatedness of the cervical and left elbow symptoms were 

wrong because “[t]here is no documentation of injury to the cervical spine or 

documentation of injury to his left lateral epicondyle. And taking the history 

from [Claimant], there’s great inconsistency as to what happened, where it 

happened, and when it happened.” 

 

35.                                     Dr. Watson testified that he has never 

seen paresthesia in the face occur as a result of foreshortened muscles in the 

trapezius and neck. Dr. Watson opined that it is highly unlikely that Dr. 

Cedillo failed to document neck and left elbow pain if Claimant had repeatedly 

complained of it as he alleged in his testimony at hearing. Dr. Watson also 

opined that it was unlikely Claimant’s neck pain or left elbow pain had been 

masked by the narcotics he was taking for his shoulder pain. 

 



36.                                     Dr. Cedillo testified that Claimant’s 

occasional complaints of neck stiffness did not indicate a neck injury. Dr. 

Cedillo testified that he did not diagnose Claimant with a neck injury and that 

in his opinion, Claimant did not suffer an injury to his neck as a result of the 

work injury. 

 

37.                                     Dr. Cedillo also testified that Claimant 

did not have a work-related left elbow injury as a result of the October 14, 

2008 accident. Dr. Cedillo’s opinion was based in part on Claimant not reporting 

any left elbow symptoms prior to March 5, 2009. Dr. Cedillo also testified that 

Claimant’s pain medications would not have masked the fact that he was 

experiencing left elbow symptoms. Dr. Cedillo further opined that he disagreed 

with Dr. Healey that Claimant’s left elbow injury was due to over-compensation 

because:

 

He has not been working since October 30th or 31st of ‘08 and there was no 

mention of any type of aggravation through normal everyday activities that he 

was doing at home or outside home, not work, that involved the left elbow. It 

was more of a gradual onset as far as I can recall and I don’t believe that it 

was secondary to an overcompensation to the shoulder.    

 

38.                                     Dr. Cedillo opined that the care he had 

provided Claimant was reasonable and necessary. Dr. Cedillo testified that he is 

willing to remain Claimant’s authorized treating provider and treat his right 

shoulder injury. Dr. Cedillo further testified that if Claimant’s neck symptoms 



or left elbow are found to be a compensable part of the October 14, 2008 injury, 

then he would be willing to treat Claimant for both of these injuries. 

 

39.                                     The ALJ finds the opinions of Dr. 

Cedillo to be persuasive. The opinions of Dr. Watson support the persuasive 

opinions of Dr. Cedillo. The opinions of Dr. Healey are less persuasive than the 

opinions of Dr. Cedillo and Dr. Watson. 

 

40.                                     Claimant’s left upper extremity symptoms 

are not related to the October 14, 2008 industrial injury.          

 

41.                                     Claimant’s neck symptoms are not related 

to the October 14, 2008 industrial injury.

 

CONCLUSIONS OF LAW

1.                  Insurer is liable for medical treatment that is reasonably 

needed to cure or relieve the claimant from the effects of the compensable 

injury. Section 8-42-101, C.R.S. There must be a causal relationship between the 

industrial accident and the injury for which medical benefits are sought. Snyder 

v. Indus. Claims Appeal Office, 942 P.2d 1337 (Colo. App. 1997). A claimant 

bears the burden of proof to establish the causual relationship. The question of 

whether he has done so is one of fact. Faulkner v. Indus. Claim Appeals Office, 

12 P.3d 844 (Colo. App. 2000). 

 

2.                  Dr. Watson and Dr. Cedillo both testified that Claimant did 



not have an injury to his neck based on his lack of symptoms or complaints of 

neck pain immediately following the October 14, 2008 injury. The ALJ finds these 

opinions to be persuasive and affords them more weight than the opinions of Dr. 

Healey. 

 

3.                  Dr. Watson and Dr. Cedillo both persuasively testified that 

Claimant did not suffer an accident resulting in an injury to his neck. Claimant 

has failed show that treatment to his cervical spine is related to the 

compensable injury. 

 

4.                  Claimant testified that his left elbow symptoms were caused 

by an accident that occurred on October 29, 2008 when he was placing chains on 

tires of a truck and not due to over-compensation. This testimony is 

contradictory to the medical records that show that Claimant had not previously 

mentioned a second injury prior to the hearing on September 2, 2009. Claimant’s 

testimony is not persuasive. Dr. Watson and Dr. Cedillo both credibly testified 

that even if Claimant’s testimony was correct, this incident would be a separate 

date of injury and not related to the October 14, 2008 injury. Claimant’s left 

elbow tendonitis is not caused by the October 14, 2008 industrial injury. 

 

5.                  Dr. Healey opined that Claimant’s left elbow injury was due 

to over-compensation. Dr. Watson opined that it is not medically plausible to 

develop tendinitis due to over-compensation when Claimant’s shoulder was 

improving during the time period of the alleged over-compensation injury. Dr. 

Cedillo opined that Claimant’s left elbow and left upper extremity symptoms are 



not work-related and he needs to seek treatment with his primary care physician. 

Dr. Cedillo testified that Claimant’s left elbow injury was not the result of 

over-compensation because it is not supported by the medical records or 

Claimant’s own testimony. There is not a causal relationship between the 

industrial accident and the injury. Claimant has failed to prove that treatment 

of his left upper extremity is related to the compensable injury. 

 

6.                  An ALJ may grant a request of a claimant to have his own 

physician attend him upon a “proper showing.” Section 8-43-404(5)(a), C.R.S.; 

Carlson v. Indus. Claim Appeals Office, 950. P.2d 663 (Colo. App. 1997). A 

claimant’s dissatisfaction with the treating physician does not compel the ALJ 

to grant a request for change of physician. Gracia v. King’s Table, No. 92CA1570 

(Colo. App. May 27, 1993). The ALJ’s decision should be made with a view towards 

insuring the claimant is being provided reasonable and necessary medical 

treatment as required by Section 8-42-101(1)(a), C.R.S., while protecting the 

respondent’s legitimate interest in being apprised of the course of treatment 

for which it may ultimately be held liable. Landeros v. CF and I Steel, W.C. No. 

4-395-314 (I.C.A.O., Oct. 26, 2000) (citing Yeck v. Indus. Claim Appeals Office, 

996 P.2d 228 (Colo. App. 1999)).

 

7.                  Claimant argues that Dr. Cedillo has not provided treatment 

for his neck or left elbow and Dr. Cedillo did not refer him for evaluation for 

depression until June 2009. Dr. Cedillo’s denial of treatment for Claimant’s 

neck and left elbow was proper based on the delayed reporting of neck and left 

elbow pain, the lack of objective findings to support a neck injury, and Dr. 



Cedillo’s determination that the injuries were not work-related, which is 

supported by Dr. Watson’s opinion. Dr. Cedillo’s failre to refer Claimant for 

depression evaluation until June 2009 was reasonable based on the Claimant’s 

lack of subjective complaints and only report of symptoms of depression one time 

in November 2008. Claimant has failed to make the proper showing that the care 

by Dr. Cedillo has not been reasonable, that Dr. Cedillo is unwilling to 

continue treating the industrial injury, and that a change of physician is 

warranted. Therefore, the claimant’s request for a change of physician is denied 

because Claimant failed to bear his burden of showing entitlement to a change of 

physician.

 

ORDER

It is therefore ordered that:

1.                                          Claimant’s request for medical care 

for his neck symptoms is denied. 

 

2.                                          Claimant’s request for medical care 

for his left elbow is denied.

 

3.                                          Claimant’s request that his own 

physician attend him is denied. 

 

4.                                          All matters not determined herein 

are reserved for future determination.

DATED: November 5, 2009



 

Bruce C. Friend, ALJ

Office of Administrative Courts

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-779-599

ISSUES

  Claimant’s average weekly wage (AWW). 

 

  Claimant’s entitlement to temporary total disability (TTD) benefits from May 

  20, 2009 and ongoing. 

 

  Whether Claimant was given a full duty release by the treating doctor on 

  October 8, 2008 and put at MMI on that date, thus terminating TTD. 

 

 

FINDINGS OF FACT

1.                  The Claimant injured her left ankle on November 6, 2007.  

Nurse Melanie Vanhook initially saw Claimant at the Rocky Ford Family Health 



Center.  She was treated briefly and placed at MMI by Nurse Vanhook on November 

21, 2007.  Her report stated the Claimant “agreed that she no longer needed 

care”. The diagnosis was an ankle strain. 

2.                  On June 11, 2008, the Claimant returned to the Health Center 

and was seen by Nurse Doug Miller.  She told him she began having pain again in 

her ankle that started in January 2008.  Claimant was taking ibuprofen with 

little or no relief.  An MRI of the ankle at that time showed bone bruising of 

the calcaneus with inflammation. 

3.                  Claimant was referred to Dr. Timothy O’Brien who saw her on 

August 6, 2008.  Dr. O’Brien diagnosed Haglund’s syndrome with an insertional 

Achilles tendinopathy.  He recommended a cast and discussed a possible surgical 

treatment. On August 21, Dr. O’Brien changed this to a boot with a heel lift. 

Dr. O’Brien saw her again on September 3 and September 9.  

4.                  On October 8, 2008, Dr. O’Brien saw the Claimant and she 

complained of some continued pain of the Achilles tendon.  The Claimant however, 

did not want to undergo surgery and felt she could return to her regular work.  

Dr. O’Brien stated “she will return to unrestricted work” stating “We could 

close the case and rate her disability at this point in time although issuing 

the caveat that she is a candidate for an Achilles tendon debridement and 

retrocalcaneal bursectomy and Haglund’s exostectomy at some point in the 

future.”  However, in a note on Dr. O’Brien’s Consulting Physician Report, dated 

the same day, he unequivocally states that the Claimant is not at MMI. The 

Claimant did not return to Dr. O’Brien after October 8, 2008.  

5.                  There is insufficient credible evidence that any ATP saw 

Claimant after the October 8, 2008 appointment with Dr. O’Brien.



6.                  There is insufficient credible evidence to indicate that any 

ATP, subsequent to Dr. O’Brien stating that Claimant was not at MMI on October 

8, 2008, put Claimant at MMI up to the date of the hearing herein.

7.                  Respondents filed a general admission of liability on 

January 7, 2009, indicating that the Claimant was not at MMI.  There is no 

evidence in the record to indicate that any other admissions have been filed in 

this matter.

8.                  The ALJ finds that Claimant was not put at MMI subsequent to 

treatment beginning on June 11, 2008, when she returned to Dr. James Satt for 

treatment after a worsening of her work-related condition.  Claimant has not 

been placed at MMI as of the date of the hearing in this matter as noted above.

9.                  Claimant went to see her own doctor, Dr. Satt, on May 20, 

2009.  Dr. Satt was not an ATP.  She told Dr. Satt on May 20, 2009 that she had 

not worked since December 2008. Dr. Satt recommended “home rehab activities” and 

imposed walking and standing restrictions of five hours per day.  The ALJ finds 

that Dr. Satt’s medical findings and restrictions establish that at the time of 

her examination Claimant ës condition had deteriorated such that she was not 

able to continue to earn a wage.  Respondents are responsible for Claimant’s 

wage loss.

10.             Claimant has been unable to work since May 20, 2009 as a result 

of her admitted work-related injury of November 6, 2007.  

11.             Claimant is entitled to temporary total disability benefits from 

May 20, 2009 and ongoing until terminated by operation of law.

12.             In order to arrive at a fair approximation of Claimant’s wage 

loss at the time of her work injury, the ALJ adopts the Claimant’s method of 



calculation.  In the twelve weeks from August 15, 2007 through October 31, 2007, 

Claimant earned a total of $4,607.20.  Dividing $4,607 by twelve weeks produces 

an average weekly wage of $383.93.  Calculating Claimant’s average weekly wage 

in this manner generates an average weekly wage that is the most fair 

approximation of Claimant’s wage loss the time of her work injury, taking into 

account the fluctuations both in Claimant’s hours and in Claimant’s hourly rate. 

 

CONCLUSIONS OF LAW

1.                  The central focus of an average weekly wage calculation is 

to arrive at a fair approximation of the Claimant’s actual wage loss and 

diminished earning capacity at the time of the injury.  Campbell v. IBM Corp., 

867 P.2d 77, 82 (Colo.App. 1993); C.R.S. ß 8-40-201(19)(a).  An ALJ has broad 

discretion in determining how to compute AWW, and an ALJ’s determination of AWW 

my only be overturned when unsupported by evidence or contrary to law.  Pizza 

Hut v. CAO, 18 P.3d 867, 869 (Colo.App. 2001).  In this instance, Claimant did 

not work a set number of hours per day or per week.  Although Claimant was paid 

at an hourly rate, the fluctuation both in Claimant’s hours and in Claimant’s 

hourly rate renders it impossible to arrive at a fair approximation of 

Claimant’s wage loss at the time of her work injury simply by multiplying an 

hourly wage by the number of hours worked per day and then by the number of days 

worked per week.

2.                  The ALJ concludes that a fair approximation of Claimant’s 

average weekly wage is $383.93, as determined above.

 



3.                  Claimant’s position statement addresses the issue of 

termination for cause.  If the worsening of a Claimant’s work injury causes a 

subsequent wage loss, temporary total disability payments are payable regardless 

of whether Claimant’s termination from work was voluntary or for cause.  See 

Anderson v. Longmont Toyota, Inc., 102 P.3d 323 (Colo. 2004).  

 

4.                  Here Claimant’s termination for cause was not a factor as 

the issue was not raised by Respondents.  There was clearly insufficient 

evidence to create even a prima facie argument of responsibility for 

termination.

5.                  Commencing May 20, 2009, Claimant was unable to return to 

her usual job due to the effects of the work injury.  Consequently, Claimant was 

“disabled” within the meaning of section 8-42-105, C.R.S. and entitled to TTD 

benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. 

Keebler Company, W.C. No. 4-373-392 (Industrial Claim Appeals Office, June 11, 

1999).  Claimant is entitled to TTD benefits if the injury caused a disability, 

the disability caused Claimant to leave work, and Claimant missed more than 

three regular working days.  TTD benefits continue until the occurrence of one 

of the four terminating events specified in section 8-42-105(3), C.R.S.  PDM 

Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).

6.                  The ALJ concludes that Claimant did suffer a wage loss as a 

result of the work-related injury beginning May 20, 2009, and is entitled to 

temporary total disability benefits from that date onward until terminated by 

operation of law.

 



ORDER

            It is therefore ordered that:

1.      Respondent-Insurer shall pay Claimant temporary total disability 

benefits beginning May 20, 2009 and continuing until terminated buy operation of 

law.

2.      Claimant’s average weekly wage is $383.93.

3.      Respondent-Insurer shall pay indemnity benefits to Claimant based upon 

an average weekly wage of $383.93 per week.

4.      The Respondent-Insurer shall pay interest to Claimant at the rate of 8% 

per annum on all amounts of compensation not paid when due.

5.      All matters not determined herein are reserved for future determination.

 

      DATE: November 6, 2009/s/ original signed by:

Donald E. Walsh

Administrative Law Judge
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ÿ      Did claimant prove by a preponderance of the evidence that an average 

weekly wage of $698.25 more fairly approximates her wage loss from her injury?

ÿ      Did claimant prove by a preponderance of the evidence that insurer should 

be penalized for failing to admit to an average weekly wage of $698.25?

ÿ      Did claimant prove by a preponderance of the evidence that insurer should 

be penalized for late payment of temporary total disability benefits?

 

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact:

 

Claimant worked as a teacher for the School District for some 15 years before 

sustaining an admitted injury on September 21, 2007.  The School District 

referred claimant to HealthOne, where David Kistler, M.D., provided her medical 

treatment.  Dr. Kistler referred claimant to Dr. Chan, who placed claimant at 

maximum medical improvement (MMI) in March of 2008.

During the years claimant worked as a teacher for the School District, her 

salary was determined annually.  Each July, the School District would set 

claimant’s salary for the upcoming year. That salary was effective September 1 

of the school year and continued to the following September. On July 30, 2007, 

the School District sent claimant its Annual Salary Notification Letter for 

school-year 2007-2008.  Under the terms of the contract for hire for school-year 

2007-2008, the School District and claimant agreed to a salary of $25,137.00 to 

be paid in monthly installments over 12 months.  The School District thus agreed 

to pay claimant $2,094.75 per month.



Claimant’s salary of $25,137.00 was based upon her working seven-hour workdays 

spread over 180 days during the school year. The School District paid claimant 

an hourly rate of $19.95.  There was no persuasive evidence showing that the 

School District used any time cards, kept hourly records, or actually paid 

claimant only for hours worked.  Claimant did not work for the School District 

during the summer months, school holidays, or breaks.

During the school year, claimant held concurrent employment working part-time 

for Hyland Hills Recreation District.  During the summer and during school 

vacations, claimant worked full-time for Hyland Hills.  Throughout the year of 

2007, claimant earned gross wages of $8,340.23 at Hyland Hills. This included 

claimant’s part-time wages during the school year, her full-time wages during 

the summer, and a bonus and raise claimant received in November 2007.  

Claimant was unable to return to her regular teaching job at the School District 

after her injury on September 21, 2007.  The School District continued to pay 

claimant her wages under a salary continuation plan approved by the Director of 

the Division of Workers’ Compensation.  The School District continued to pay 

claimant her regular monthly salary of $2,094.75 for September, October, and 

November of 2007.  The School District thus paid claimant under the salary 

continuation plan from September 22nd through November 30, 2007.  

Claimant testified inconsistently and contradicted herself concerning any lost 

time from work at Hyland Hills following her injury.  The Judge found claimant’s 

testimony lacked credibility and ruled from the bench at hearing that claimant 

failed to show it more probably true that she lost time or wages from her 

concurrent employment at Hyland Hills as a result of her injury at the School 

District.     



On January 28, 2008, insurer filed a General Admission of Liability (GAL), 

admitting liability for benefits based upon an average weekly wage (AWW) of 

$483.42.  Insurer calculated claimant’s AWW by dividing her annual salary of 

$25,137.00 by 52 weeks, in accordance with the statutory formula for salaried 

workers under ß8-42-102(2)(a).  Insurer’s calculation of claimant’s AWW was 

reasonable because, under the contract of hire, both parties agreed to pay 

claimant her salary spread over 52 weeks.  

Under the GAL, insurer commenced paying claimant temporary total disability 

(TTD) benefits as of November 24, 2007, or one week early, since claimant was 

also paid her wages for that week under the salary continuation plan.  As found, 

claimant’s injury resulted in no lost time from claimant’s work at Hyland Hills. 

 In calculating claimant’s AWW for purposes of TTD benefits, insurer properly 

excluded any wages from claimant’s concurrent employment at Hyland Hills.  

Claimant showed it more probably true that an AWW of $698.25 more fairly 

approximates her wage loss from the injury.  Crediting the School District’s 

representation in the Annual Salary Notification Letter, claimant’s salary of 

$25,137.00 is based upon an hourly rate of $19.95 for 7 hours per day, times 180 

days per year.  Claimant typically worked 5 days per week at the School District 

during the school year, but she did not work there during summer or during 

breaks in the school year.  During the summer, claimant worked full time for a 

different employer in order to supplement her salary from the School District.  

While the School District spread payment of what claimant earned in 180 days 

over a 12-month period, the method of payment is artificial and fails to reflect 

claimant’s demonstrated earning capacity during those 180 days.  Calculating 

claimant’s AWW based upon her hourly wage multiplied over the average number of 



days per week that she actually worked more fairly approximates her lost earning 

capacity and wage loss from the injury ($25,137.00 / 180 = $139.65 per day, 

multiplied by 5 days per week equals $698.25).

Claimant requested an independent medical examination (DIME) through the 

Division of Workers’ Compensation.  The division appointed Jeffrey A. Wunder, 

M.D., the DIME physician.  Crediting the medical opinions of Dr. Wunder and Dr. 

Chan, claimant’s injury is limited to discogenic back pain.  Dr. Wunder wrote:

In my opinion, [claimant] would not be a good surgical candidate.  She has only 

very minor disc abnormalities on MRI.  She did have some moderate facet joint 

disease at L5-S1 but had no findings on physical examination suggesting 

facetogenic pain.   

(Emphasis added).  Dr. Wunder agreed claimant reached MMI on March 8, 2008.  Dr. 

Wunder rated claimant’s permanent medical impairment at 14% of the whole person 

based upon regional impairment of the lumbar spine.  Dr. Wunder opined that 

claimant might need 2 additional epidural steroid injections to maintain her 

status at MMI.  

On October 6, 2009, insurer filed a Final Admission of Liability (FAL), 

admitting liability for permanent partial disability (PPD) benefits based upon 

Dr. Wunder’s 14% whole person rating.  The parties stipulated that claimant’s 

weekly earnings at Hyland Hills averaged $307.73 based upon full-time work 

during the summer.   Under the FAL, insurer calculated claimant’s PPD benefits 

based upon an AWW that includes claimant’s concurrent average weekly earnings of 

$307.73.  In the FAL, insurer further admitted liability for maintenance care to 

prevent further deterioration of claimant’s physical condition (Grover-type 

medical benefits) so long as such care is reasonable, necessary and related, and 



so long as claimant obtains prior authorization for such care.  

Claimant testified that she did not receive any wages from the School District 

or TTD benefits from insurer after November 23, 2007, until insurer issued a 

check to her on January 29, 2008.  However, the actual paycheck from the School 

District issued November 26 2007, shows it paid claimant her regular salary of 

$2,094.75 through November 30th under the wage continuation plan.  Claimant 

stated that she was unable to pay her rent for December or January, could not 

buy food, and almost lost her car.  Claimant stated that she had to borrow money 

from her daughter to sustain herself through January 29, 2008.  Claimant’s 

testimony however lacks credibility when weighed against insurer’s payment log.  

The Judge finds claimant here grossly misrepresented her situation in December 

and January as dire.  Claimant attributed her dire circumstances to insurer’s 

alleged failure to pay her TTD benefits.  The Judge infers that clamant intended 

to mislead the court and garner antipathy for insurer.

Section 8-42-105(2)(a), supra, requires insurer to pay claimant TTD benefits at 

least once every 2 weeks.  Insurer timely initiated payment of claimant’s TTD 

benefits for the period of November 24 through December 7, 2007, by check issued 

December 5, 2007.  Insurer timely paid claimant TTD benefits for the period of 

December 8 through December 21, 2007, by check issued December 19, 2007.  

Insurer timely paid claimant TTD benefits for the period of December 22, 2007, 

through January 4, 2008, by check issued January 2, 2008.  Insurer failed to pay 

claimant her TTD benefits within 2 weeks of January 4, 2008.  Insurer should 

have paid claimant her next periodic payment of TTD benefits no later than 

January 18, 2008.  However, for the period of January 5 through January 28, 

2008, insurer paid claimant her TTD benefits by check issued January 29, 2008.   



 

By paying claimant TTD benefits from November 24th through November 30, 2007, 

insurer had overpaid claimant TTD benefits by one week because TTD benefits 

should have started as of December 1, 2007.  Insurer thus had paid claimant TTD 

benefits through January 11th, instead of January 4th.  Insurer was required to 

pay claimant her next installment of TTD benefits within 2 weeks of January 

12th, or by January 25th.  By paying claimant her installment of TTD benefits by 

check of January 28th, insurer paid claimant those benefits 4 days late (January 

26th through 29th equals 4 days).

Claimant thus showed it more probably true that insurer failed to comply with 

ß8-42-105(2)(a) for 4 days from January 26th through 29, 2008.  Although insurer 

failed to provide any evidence reasonably explaining the late payment of TTD 

benefits, the Judge finds insurer’s failure likely was the result of negligence, 

and was not intentional.  As found, claimant’s testimony concerning any effect 

of insurer’s late payment of TTD benefits lacked credibility and was 

intentionally misleading to the court.  There was no persuasive evidence 

otherwise showing that insurer’s late payment of TTD benefits harmed claimant.  

Claimant’s TTD rate is $66.43 per day ($698.25 x .666 = 465.03, divided by 7 

equals $66.43).  The Judge finds that a penalty of $265.72 ($66.43 x 4 days) 

remedies claimant’s loss of benefits for 4 days and reasonably punishes insurer 

for late payment of TTD benefits.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law:

 



The purpose of the Workers’ Compensation Act of Colorado (Act), ßß8-40-101, et 

seq., C.R.S. (2009), is to assure the quick and efficient delivery of disability 

and medical benefits to injured workers at a reasonable cost to employers, 

without the necessity of litigation. Section 8-40-102(1), supra.  Claimant 

shoulders the burden of proving entitlement to benefits by a preponderance of 

the evidence.  Section 8-42-101, supra.   A preponderance of the evidence is 

that which leads the trier-of-fact, after considering all of the evidence, to 

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 

592 P.2d 792 (1979).  The facts in a workers' compensation case must be 

interpreted neutrally, neither in favor of the rights of claimant nor in favor 

of the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 

the reasonableness or unreasonableness (probability or improbability) of the 

testimony and actions; the motives of the witness; whether the testimony has 

been contradicted; and bias, prejudice, or interest.  See Prudential Insurance 

Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A 

Workers' Compensation case is decided on its merits.  Section 8-43-201, supra.  

The Judge's factual findings concern only evidence that is dispositive of the 

issues involved; the Judge has not addressed every piece of evidence that might 

lead to a conflicting conclusion and has rejected evidence contrary to the above 

findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 

(Colo. App. 2000).

A. Average Weekly Wage:

            Claimant argues she has proven by a preponderance of the evidence 



that an AWW of $698.25 more fairly approximates her wage loss from her injury.  

The Judge agrees.

            The judge must determine an employee's average weekly wage by 

calculating the money rate at which services are paid the employee under the 

contract of hire in force at the time of injury.  Celebrity Custom Builders v. 

Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).   Section 

8-42-102(3), supra, grants the judge discretionary authority to alter a 

statutory formula for calculating AWW if for any reason it will not fairly 

determine claimant's AWW.  Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 

1993).  The overall objective of calculating AWW is to arrive at a fair 

approximation of claimant's wage loss and diminished earning capacity.  

Ebersbach v. United Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 

(ICAO May 7, 1997).  Earnings from concurrent employment may be included in a 

claimant's AWW where the injury impairs earning capacity from such employment.  

Jefferson County Schools v. Dragoo, 765 P.2d 636 (Colo. App. 1988).

            Here, the Judge found claimant showed it more probably true that an 

AWW of $698.25 more fairly approximates her wage loss from the injury.  Claimant 

thus proved by a preponderance of the evidence her AWW should be $698.25.    

As found, claimant’s salary of $25,137.00 is based upon her working 180 days per 

year at an hourly rate of $19.95 for 7 hours per day.  Claimant typically worked 

5 days per week at the School District during the school year, but she did not 

work there during summer or during breaks in the school year.  During the 

summer, claimant worked full time for a different employer in order to 

supplement her salary from the School District.  While the School District 

spread payment of what claimant earned in 180 days over a 12-month period, the 



Judge found the method of payment artificial and failing to reflect claimant’s 

demonstrated earning capacity during those 180 days.  The Judge found that an 

AWW of $698.25, calculated based upon claimant’s hourly wage multiplied over the 

average number of days per week that she actually worked more fairly 

approximates her lost earning capacity and wage loss from the injury.

            The Judge concludes that insurer should recalculate claimant’s TTD 

benefits based upon an AWW of $698.25 and should recalculate claimant’s PPD 

benefits based upon an AWW of $1,005.98 ($698.25 + $307.73 = $1,005.98).

B. Grover-Type Medical Benefits:

Claimant contends, and the Judge agrees, that insurer’s requirement that she 

obtain prior authorization for Grover-type maintenance care is unsupported by 

ß8-42-101, supra.

            Section 8-42-101(1)(a), supra, provides:

Every employer Ö shall furnish Ö such medical, hospital, and surgical supplies, 

crutches, and apparatus as may reasonably be needed at the time of the injury Ö 

and thereafter during the disability to cure and relieve the employee from the 

effects of the injury.

 

Respondents thus are liable for authorized medical treatment reasonably 

necessary to cure and relieve the employee from the effects of the injury.  

Section 8-42-101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 

(Colo. App. 1990).

The need for medical treatment may extend beyond the point of MMI where claimant 

requires periodic maintenance care to prevent further deterioration of her 

physical condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 



 An award for Grover medical benefits is neither contingent upon a finding that 

a specific course of treatment has been recommended nor a finding that claimant 

is actually receiving medical treatment.  Holly Nursing Care Center v. 

Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. 

Industrial Claim Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 

8-42-101, supra, thus authorizes the judge to enter an order for future 

maintenance treatment if supported by substantial evidence of the need for such 

treatment. Grover v. Industrial Commission, supra.

The Judge concludes that, pursuant to ß8-42-101, insurer should provide claimant 

reasonably necessary Grover-type care to maintain her discogenic back pain at 

MMI.

C. Penalty Claims:

            Claimant argues she has proven by a preponderance of the evidence 

that insurer should be penalized for failing to admit to an AWW of $698.25 and 

for late payment of TTD benefits.  The Judge partially agrees.

Section 8-43-304(1), supra, authorizes the imposition of penalties up to $500 

per day where a party fails, refuses, or neglects to obey a lawful order or to 

perform any duty lawfully enjoined or mandated within the time prescribed by the 

director or administrative law judge. This statute thus encompasses an order 

issued by a judge. Holiday v. Bestop, Inc.,  23 P.3d 700 (Colo. 2001); Giddings 

v. Indus. Claim Appeals Office, 39 P.3d 1211 (Colo. App. 2001). Likewise, the 

term "order" as used in this penalty provision includes a rule of the director. 

Spracklin v. Indus. Claim Appeals Office, 66 P.3d 176 (Colo. App. 2002).  

Section 8-43-304(1) thus identifies four categories of conduct and authorizes 

the imposition of penalties when an employer or insurer:  (1) Violates any 



provision of the Act; (2) does any act prohibited by the Act; (3) fails or 

refuses to perform any duty lawfully mandated within the time prescribed by the 

director or Panel; or (4) fails, neglects, or refuses to obey any lawful order 

of the director or Panel.  Pena v. Industrial Claim Appeals Office, 117 P.3d 84 

(Colo. App. 2005). 

For purposes of ß8-43-304(1), supra, an insurer neglects to obey an order if it 

fails to take the action a reasonable insurer would take to comply with the 

order. The reasonableness of the insurer's actions depends upon whether such 

actions were predicated upon a rational argument based in law or fact.  

Diversified Veterans Corporate Center v. Hewuse, 942 P.2d 1312 (Colo. App. 

1997).  Insurer must advance a rational argument to support the reasonableness 

of its actions.  See Pueblo School District No. 70 v. Toth, 924 P.2d 1094 (Colo. 

App. 1996).  Section 8-43-304(1), supra, further provides that an award of a 

penalty shall be apportioned, 25% payable to the Subsequent Injury Fund, and 75% 

payable to the aggrieved party.   

As found by the Judge, insurer calculated claimant’s AWW in accordance with the 

statutory formula for salaried workers under ß8-42-102(2)(a), supra.  Insurer’s 

calculation of claimant’s AWW thus was reasonable under ß8-42-102(2)(a).  

Claimant failed to show any persuasive legal basis for her penalty claim where 

insurer reasonably calculated claimant’s AWW under ß8-42-102(2)(a).  Claimant 

failed to show that insurer violated a provision of the Act or regulatory rule 

warranting imposition of a penalty under ß8-43-304(1), supra.

The Judge however found that claimant showed it more probably true that insurer 

failed to comply with ß8-42-105(2)(a) for 4 days from January 26th through 29, 

2008.  Claimant thus proved by a preponderance of the evidence that insurer is 



subject to a penalty under ß8-43-304(1) based upon its violation of 

ß8-42-105(2)(a).  

As found, ß8-42-105(2)(a), supra, requires insurer to pay claimant TTD benefits 

at least once every 2 weeks.  Although insurer failed to provide any evidence 

reasonably explaining the late payment of TTD benefits, the Judge found 

insurer’s failure likely was the result of negligence, and was not intentional.  

Claimant’s testimony concerning any effect of insurer’s late payment of TTD 

benefits lacked credibility and was intentionally misleading to the court.  

There was no persuasive evidence otherwise showing that insurer’s late payment 

of TTD benefits harmed claimant.  The Judge found that a penalty of $265.72 

remedies claimant’s loss of benefits for 4 days and reasonably punishes insurer 

for late payment of TTD benefits.

The Judge concludes that claimant’s request for an award of penalties against 

insurer for failure to admit to the higher AWW should be denied and dismissed.  

Insurer however should pay a penalty of $265.72 in the following amounts: 

Insurer should pay $66.43 (25%) to the Subsequent Injury Fund and $199.29 (75%) 

to claimant.

ORDER

            Based upon the foregoing findings of fact and conclusions of law, 

the Judge enters the following order:

            1.         Insurer shall recalculate claimant’s TTD benefits based 

upon an AWW of $698.25.  

2.         Insurer shall recalculate claimant’s PPD benefits based upon an AWW 

of $1,005.98. 

3.         Insurer shall provide claimant reasonably necessary Grover-type care 



to maintain her discogenic back pain at MMI.

4.         Claimant’s request for an award of penalties against insurer for 

failure to admit to the higher AWW is denied and dismissed.  

5.         Insurer shall pay a penalty of $265.72 in the following amounts: 

Insurer shall pay $66.43 (25%) to the Subsequent Injury Fund and $199.29 (75%) 

to claimant.  

6.         Insurer shall pay the Director of the Division of Workers’ 

Compensation on behalf of the Subsequent Injury Fund as follows: Insurer shall 

issue any check payable to “Subsequent Injury Fund” and shall mail the check to 

the Division of Workers' Compensation, P.O. Box 300009, Denver, Colorado 

80203-0009, Attention:  Brenda Carrillo, Subsequent Injury Fund.  

7.         Insurer shall pay claimant interest at the rate of 8% per annum on 

compensation benefits not paid when due.

8.         Issues not expressly decided herein are reserved to the parties for 

future determination.

DATED:  _November 9, 2009__

___________________________________

Michael E. Harr,

Administrative Law Judge
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            The issue determined herein is compensability.

FINDINGS OF FACT

1.                  Claimant was employed by Employer as a records clerk 

beginning on or about April 28, 2008.  She also occasionally worked overtime to 

help the correctional officers when they were short-staffed.

 

2.                  Claimant had preexisting left knee problems after a July 

2007 accidental injury when she jumped off the bed of a truck.  On September 25, 

2007, Dr. Johnson performed arthroscopic surgery on the left knee.

 

3.                  Claimant subsequently returned to work and resumed her usual 

activities, although she continued to have left knee symptoms.  

 

4.                  In July 2008 Claimant had a flare up of left knee symptoms.  

On July 10, 2008, Dr. Johnson prescribed a brace for the left knee.  On July 30, 

2008, Dr. Johnson administered an injection to the left knee.  Claimant returned 

to work for the employer, although she wore the brace and used a cane.  

 

5.                  Soon after starting work for the employer, claimant 

experienced personal difficulties with her supervisor, Ms. Blake.  Ms. Blake had 

told claimant that she was not to work any overtime in her records clerk job.  



 

6.                  Claimant alleges that she suffered a right knee injury on 

September 10, 2008, when she “hurried” while walking down the hallway to exit 

the facilities in the presence of Ms. Blake.  

 

7.                  No one else witnessed this event and Claimant drove herself 

home.  Claimant’s husband testified that he observed claimant icing her right 

knee at night and that the right knee swelled.  Claimant continued to work 

through October 21, 2008. 

 

8.                  Claimant did not immediately provide a written incident 

statement to her supervisor or human resources representative.  Claimant alleges 

that she orally reported the injury the next day to Ms. Blake, who gave no 

response.  Claimant alleges that she “forgot” to provide a written report of the 

injury.  Claimant also testified that she only thought about the injury being 

work-related after October 21, 2008.  Ms. Blake denied that claimant made any 

such report.  Ms. Blake testified that claimant reported only that she hurt her 

right knee in a carpool commute with another employee.

 

9.                  On September 19, 2008, Dr. Buchanan examined claimant and 

issued only a brief prescription note that claimant needed to use crutches, 

walker, or a wheelchair at work because of a knee injury two weeks ago.

 

10.             On October 17, 2008, Dr. Johnson examined claimant, who reported 

a history of the right medial knee pain beginning on September 11, 2008, with 



unknown etiology.  Dr. Johnson found Claimant had overcompensated for her left 

knee, altered her gait and developed a pes tendonitis in the right knee.  Dr. 

Johnson suspected a medial meniscus tear.

 

11.             On October 22, 2008, claimant took a discretionary leave of 

absence from her job due to her knee problems.  

 

12.             Claimant began a course of physical therapy for her right knee.  

On October 24, 2008, she reported a history of right knee pain beginning 

mid-September 2008, but she was unable to recall any mechanism of injury for her 

knee pain.

 

13.             On November 21, 2008, Dr. Johnson reexamined claimant, who 

reported improvement, but pain with walking.  Dr. Johnson released claimant to 

return to work with no restrictions and specifically approved the job of 

administrative clerk.

 

14.             On November 21, 2008, the employer notified claimant that the 

job of records clerk had been filled.

 

15.             On December 3, 2008, claimant wrote to Ms. Jackson, reporting a 

September 2008 work injury to her right knee.

 

16.             Claimant accepted a job as administrative clerk and began that 

job on December 22, 2008.  She suffered increasing right knee pain and used a 



cane at work.

 

17.             On January 21, 2009, claimant received a job performance 

evaluation indicating that she needed improvement.

 

18.             On January 23, 2009, claimant began another discretionary leave 

of absence.  She provided an incident report for the alleged work injury, but 

provided no medical documentation of disability.  On February 10, 2009, the 

employer wrote to claimant, indicating that she needed to provide medical 

documentation of her disability.  Claimant never provided the documentation.

 

19.             On February 5, 2008, Dr. Jesus Perez examined claimant, who 

reported a history of a September 11, 2008, right knee pop while walking with 

resulting excruciating pain in the medial aspect.  She informed Dr. Perez that 

she did not immediately report to her employer that she suffered a right knee 

injury at work.  She informed Dr. Perez that she merely reported that she had 

right knee problems and needed to get medical attention.  She also admitted that 

she had not informed Dr. Buchanan that she suffered a work injury to the right 

knee.

 

20.             On February 18, 2009, Dr. Perez agreed to complete disability 

forms for claimant, noting that he was not surprised that respondents had denied 

liability for the workers’ compensation claim.  

 

21.             At hearing, Dr. Perez testified that it was possible that 



claimant’s walking was a mechanism for a meniscus injury.  He also noted that it 

was very common for patients to alter gait due to a knee problem on one leg and 

then suffer overcompensation problems in the other knee.   

 

22.             Claimant again requested that Ms. Jackson complete a disability 

information form and Ms. Jackson did so on February 23, 2009.  

 

23.             On May 28, 2009, the employer informed claimant that her 

employment was terminated due to expiration of the six-month discretionary 

leave.  Claimant did not contact her employer following expiration of her 

discretionary leave. 

24.             Claimant has failed to prove by a preponderance of the evidence 

that she suffered an accidental injury to her right knee arising out of and in 

the course of her employment on September 10, 2008.  She failed to report any 

work injury to her employer until months later.  She failed to report a work 

injury to Dr. Buchanan on September 19, 2008.  She failed to report any work 

injury to Dr. Johnson on October 17, 2008.  She first reported a work injury 

only in a December 2008 letter to Ms. Jackson, after claimant’s position had 

been filled when she was unable to return to work following discretionary leave 

due to her knee problems.  Claimant might sincerely believe that she suffered an 

injury at work on September 10, but she appears to be trying to reconstruct her 

memory of events.  The contemporaneous medical records do not demonstrate any 

work injury on that date.  Claimant’s testimony to the contrary is not 

persuasive.

 



CONCLUSIONS OF LAW

1.         Claimant must prove that she is a covered employee who suffered an 

injury arising out of and in the course of employment.  Section 8-41-301(1), 

C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. 

App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter 

Corp. v. Collett, 33 P.3d 1230 (Colo.App. 2001).  Claimant must prove that an 

injury directly and proximately caused the condition for which benefits are 

sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 

(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 

(Colo. App. 1997), cert. denied September 15, 1997.  Claimant must prove 

entitlement to benefits by a preponderance of the evidence.  The facts in a 

workers’ compensation case are not interpreted liberally in favor of either 

claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of the 

evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979).  

 

2.         In determining credibility, the ALJ should consider the witness’ 

manner and demeanor on the stand, means of knowledge, strength of memory, 

opportunity for observation, consistency or inconsistency of testimony and 

actions, reasonableness or unreasonableness of testimony and actions, the 

probability or improbability of testimony and actions, the motives of the 

witness, whether the testimony has been contradicted by other witnesses or 

evidence, and any bias, prejudice or interest in the outcome of the case.  

Colorado Jury Instructions, Civil, 3:16.  



 

3.         As found, claimant has failed to prove by a preponderance of the 

evidence that she suffered an accidental injury to her right knee on September 

10, 2008, arising out of and in the course of her employment.

 

ORDER

            It is therefore ordered that:

1.         Claimant’s claim for compensation and benefits is denied and 

dismissed.  

DATED:  November 10, 2009                     /s/ original signed 

by:____________

Martin D. Stuber

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-731-219

ISSUES

            The issues determined herein are medical benefits and penalties 

pursuant to section 8-43-304, C.R.S.



FINDINGS OF FACT

1.         Claimant suffered injuries in a work-related motor vehicle accident 

on August 4, 2005.  Dr. Timothy Hall at Intermountain Rehabilitation was the 

authorized treating physician for the injuries.  

 

2.         Dr. Hall referred claimant to various other providers for treatment 

and diagnostic evaluation, including Radiology and Imaging, Life Touch 

Associates, Dr. Redfern, Rubicon Physical Therapy, Southwest Diagnostics, and 

Memorial Hospital.  The treatment provided by the above providers was reasonable 

and necessary due to the work related injury.

 

3.         On January 27, 2007, Dr. Hall determined that claimant was at maximum 

medical improvement (”MMI”) for the work injuries.

 

4.         The billing for these providers were as follows: 

 

                                    Radiology and Imaging              $37.00

                                    Life Touch Associates               

$2,340.00

                                    Dr. Redfern                                  

        $8,257.36

                                    Rubicon Physical Therapy                     

$750.00

                                    Southwest Diagnostics              $1,758.00

                                    Intermountain Rehabilitation      $780.00



                                    Memorial Hospital                            

    $3,054.72

                                                                        TOTAL    

        $16,977.08

 

 

5.         On August 6, 2007, claimant filed a workers’ claim for compensation 

for the injury.

 

6.         On September 12, 2007, claimant’s attorney sent the workers’ 

compensation insurance adjuster a summary of medical treatment received by 

claimant.

 

7.         Claimant never wrote to the insurer to request reimbursement for 

claimant’s out-of-pocket medical expenses for the work injury.

 

8.         Claimant pursued a third-party lawsuit against the driver in the 

motor vehicle accident.  Claimant settled the third-party claim for $34,000.  On 

March 4, 2008, from the proceeds of the settlement, claimant, through her 

attorney, paid $780 to Dr. Hall, $2,340 to Life Touch Associates, $7,995.35 to 

Dr. Redfern, and $1,758 to Southwest Diagnostics.  Claimant’s total 

out-of-pocket medical expenses were $12,873.35.

 

9.         Claimant provided copies of the treatment records by Radiology and 

Imaging, Life Touch Associates, Dr. Redfern, Rubicon Physical Therapy, Southwest 



Diagnostics, and Memorial Hospital to Respondents attorney at an April 9, 2008 

hearing on the compensability of the workers’ compensation claim.  At the 

hearing, claimant did not request reimbursement for out-of-pocket medical 

expenses.  The May 23, 2008, order found the claim to be compensable, but denied 

the claim for temporary disability benefits.  

 

10.       Claimant underwent a Division Independent Medical Examination (”DIME”) 

with Dr. Terry Struck, M.D. on October 13, 2008.  Dr. Struck diagnosed chronic 

cervical and lumbosacral pain syndrome, temporamandibular joint (”TMJ”) 

syndrome, headaches, and shoulder girdle pain caused by the motor vehicle 

collision.  Dr. Struck agreed that claimant was at MMI.  She determined that 

claimant suffered 16% whole person impairment for the work injury.        Dr. 

Struck also recommended medical treatment after MMI in the form of 

over-the-counter pain medications and quarterly bite orthotic adjustments by Dr. 

Redfern. 

 

11.       On November 4, 2008, the insurer filed a final admission of liability 

for permanent partial disability benefits based upon 16% whole person 

impairment.  The permanent partial disability award, prior to any offset, is 

$27,151.49.  The insurer denied liability for all medical benefits to-date and 

after MMI.  The insurer asserted a credit for the entire amount of the third 

party settlement proceeds.  

 

12.       On April 29, 2009, hearing was held on the amount of the offset to the 

insurer due to the third-party settlement, liability for medical benefits to 



Performance Back and Champion Health Associates, and liability for post-MMI 

medical treatment.  At the hearing, the Judge struck claimant’s request for a 

penalty against the insurer because the application for hearing did not plead 

the penalty with requisite specificity.  In his May 19, 2009, order, the Judge 

determined that the insurer was entitled to an offset for the full $34,000 

third-party settlement, ordered post-MMI medical benefits, and denied claimant’s 

claim for payment of the bills of Performance Back and Champion Health 

Associates because the bills were not submitted to the insurer within 120 days 

of the provision of services.  

13.       The May 19, 2009, order did not close the claim.  The order expressly 

held open all issues not determined.  In his preliminary rulings at the April 

29, 2009, hearing, the Judge expressly noted that he was not deciding the issue 

of the other medical bills and was not deciding the merits of any request for 

penalties.

14.       After deducting the $27,151.49 for permanent partial disability 

benefits from the $34,000 credit already established, the insurer is entitled to 

credit for the amount of $6,848.51 against medical liabilities.  

15.       Claimant paid $12,873.35 directly to Dr. Hall, Dr. Redfern, Life 

Touch, and Southwest Diagnostic.  After deducting the $6,848.51 in remaining 

credit, claimant is entitled to reimbursement in the amount of $6,024.84.

16.       The request for payment of the bills for Performance Back and Champion 

Health were previously denied in the May 19, 2009 order and was not part of the 

September 23, 2009 hearing.  

17.       Claimant has failed to prove that she directly paid any sums to 

Memorial Hospital or Radiology & Imaging.  The disbursement of the third party 



settlement indicated that additional sums were held in the plaintiff attorney’s 

trust account to satisfy other liens.  Claimant could not provide any record 

evidence that she had paid additional sums to other providers.  She acknowledged 

that she had never paid Rubicon Physical Therapy and had never even received 

treatment from Sanders Chiropractic.  

18.       The record evidence does not demonstrate that Rubicon Physical Therapy 

complied with WCRP 16-11 by submitting the required bills and documents to the 

insurer.

 

19.       Claimant is persuasive that the insurer had receipt of the bills for 

all providers on April 9, 2008.  Nevertheless, on May 9, 2008, claimant also 

knew or reasonably should have known of the alleged violation of WCRP by the 

insurer for failure to pay any of the medical bills within 30 days from April 9, 

2008.  On June 8, 2009, more than one year later, claimant filed her application 

for the current hearing on the issue of penalties against the insurer.

 

CONCLUSIONS OF LAW

1.         Respondents’ argument that the claim is closed by the final admission 

of liability and the May 19, 2009, order is not persuasive.  Section 

8-43-203(2)(b)(II), C.R.S., provides that issues may be closed by final 

admission of liability if claimant does not seek a DIME and apply for a hearing 

on ripe issues.  Claimant applied for hearing.  The May 19, 2009, order 

determined certain issues and expressly held open all issues not determined.  

Consequently, the order did not close the claim because it reserved jurisdiction 

to determine additional issues.  Brown & Root, Inc. v. Industrial Claim Appeals 



Office, 833 P.2d 780 (Colo. App. 1991).

 

2.         Respondents’ argument of claim preclusion is not persuasive.  Claim 

preclusion may apply in workers’ compensation proceedings.  Holnam, Inc. v. 

Industrial Claim Appeals, 159 P.3d 795 (Colo.App. 2006).  For a claim in a 

second proceeding to be precluded by a previous judgment, there must exist (1) 

finality of the first judgment, (2) identity of subject matter, (3) identity of 

claims for relief, and (4) identity of or privity between parties to the 

actions. Cruz v. Benine, 984 P.2d 1173 (Colo. 1999).  A more recent case from 

the Industrial Claim Appeals Office addressed the applicability of claim 

preclusion in workers’ compensation cases.  Mahana v. Grand County, W.C. No. 

4-430-788 (ICAO, February 15, 2007), held that claim preclusion requires a final 

judgment that completes the trial court’s adjudicatory process.  See Estate of 

Scott v. Holt, 151 P.3d 642 (Colo. App. 2006) citing Smeal v. Oldenettel, 814 

P.2d 904 (Colo. 1991).  That requirement is not met in the current workers’ 

compensation claim, in which Judge Friend specifically reserved for future 

decision all issues not determined by his order.  This workers’ compensation 

claim has not been subject to a final judgment terminating all of the 

adjudicatory process.  Consequently, claim preclusion does not apply to 

claimant’s current claim for medical benefits and penalties.

 

3.         Respondents are liable for medical treatment reasonably necessary to 

cure or relieve the employee from the effects of the injury.  Section 8-42-101, 

C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  WCRP 

16-11(F) requires the insurer to reimburse claimant for payments that she made 



directly for authorized and reasonably necessary medical treatment.  As found, 

claimant has proven by a preponderance of the evidence that she is entitled to 

reimbursement for medical expenses in the amount of $12,873.35 that claimant 

paid directly to Dr. Hall, Dr. Redfern, Life Touch Associates, and Southwest 

Diagnostic.  As found, all of the treatment by Dr. Hall and his referrals was 

reasonably necessary and authorized for the work injury.  Claimant paid these 

providers out of the $34,000 settlement in the third party suit.  After 

deducting the $6,848.51 in remaining credit, claimant is entitled to 

reimbursement by the insurer in the amount of $6,024.84.  As found, claimant has 

failed to prove that she directly paid any sums to Memorial Hospital or 

Radiology & Imaging.  She acknowledged that she had never paid Rubicon Physical 

Therapy and had never even received treatment from Sanders Chiropractic.  

 

4.         Claimant has failed to prove that the insurer is liable for payment 

of the Rubicon Physical Therapy bill directly to the provider.  WCRP 16-11 

establishes requirements for providers to submit medical bills with supporting 

documentation to the insurer.  WCRP 16-11(A)(1) provides:  “Providers shall 

submit their bills for services rendered within one hundred twenty (120) days of 

the date of service or the bill may be denied unless extenuating circumstances 

exist.”  Additionally, WCRP 16-7 requires that all medical bills be submitted 

using “required forms.”  These bills must contain proper billing codes (WCRP 

16-7(C)) and supporting medical records must be attached (WCRP 16-7(E)). As 

found, the record evidence does not demonstrate that Rubicon Physical Therapy 

complied with WCRP 16 by submitting the required forms and documents to the 

insurer.



 

5.         Claimant alleges that the insurer violated WCRP 16-11(F) by not 

reimbursing claimant within 30 days after its April 9, 2008, receipt of the 

bills and supporting medical records from the providers.  This penalty issue was 

stricken from the April 29, 2009 hearing.  Claimant applied for hearing on this 

issue on June 8, 2009.  Respondents are correct that claimant’s request for a 

penalty pursuant to section 8-43-304, C.R.S., is barred by the one-year statute 

of limitations in section 8-43-304(5), C.R.S.  WCRP 16-11(F) provides:

An injured worker shall never be required to directly pay for admitted or 

ordered medical benefits covered under the Workers’ Compensation Act.  In the 

event the injured worker has directly paid for medical services that are then 

admitted or ordered as covered under the Workers’ Compensation Act, the payer 

shall reimburse the injured worker for the amounts actually paid for authorized 

services within thirty (30) days after receipt of the bill.  If the actual costs 

exceed the maximum fee allowed by the medical fee schedule (Rule 18), the payer 

may seek a refund from the medical provider for the difference between the 

amount charged to the injured worker and the maximum fee.  Each request for a 

refund shall indicate the service provided and the date of service(s) involved.

 

If claimant is correct that the insurer had receipt of the bills on April 9, 

2008, she knew or reasonably should have known of the violation of the rule on 

May 9, 2008.  She had one year from that date to request penalties.  She failed 

to do so and the penalty claim is time barred.  She had one year from that date 

to request penalties.  She failed to do so and applied for hearing on the 

penalty issue only on June 8, 2009.  The penalty claim is time barred.



 

6.         Because the penalties are barred by the statute of limitations, the 

Judge need not address the argument that only the penalty in section 

8-43-401(2), C.R.S., applies.  Claimant did not pursue this penalty at hearing.  

Similarly, the Judge need not address whether the insurer unreasonably violated 

WCRP 16-11(F).

 

ORDER

            It is therefore ordered that:

1.         The insurer shall reimburse claimant in the amount of $6,024.84 for 

claimant’s out-of-pocket payments directly to Dr. Hall, Dr. Redfern, Life Touch 

Associates, and Southwest Diagnostic.  

2.         Claimant’s request for reimbursement for payments to Memorial 

Hospital and Radiology & Imaging is denied and dismissed.  

3.         Claimant’s request for payment of bills to Rubicon Physical Therapy 

is denied and dismissed.

4.         Claimant’s claim for penalties against the insurer pursuant to 

section 8-43-304, C.R.S. is denied and dismissed.  

5.         The insurer shall pay interest to claimant at the rate of 8% per 

annum on all amounts of compensation not paid when due.

DATED:  November 10, 2009             /s/ original signed by:____________

Martin D. Stuber

Administrative Law Judge

 

 



 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-786-539 and WC 4-784-213

ISSUES

The following issues were raised for consideration at hearing:

 

1)     Compensability;

 

2)     AWW;

 

3)     TTD benefits from April 24, 2008 and on-going; and

 

4)     Medical benefits.

 

FINDINGS OF FACT

1.                    On January 31, 2008, Claimant was employed as a bus driver 

for the Respondent-Employer.  As Claimant was coming out of an office, she tried 

to close the door behind her, stopped abruptly and jarred her right shoulder.  

(W.C. 4-786-539).  Although Claimant’s worker’s claim for compensation reflects 

a date of injury of February 6, 2008, the accident actually occurred on January 

31, 2008.



 

2.                    Claimant did not seek any medical attention nor did she 

lose any time from work following the accident on January 31, 2008.  Claimant 

did not complete a worker’s claim for compensation until February 26, 2009, more 

than one year after the accident.

 

3.                    On April 24, 2008, Claimant was involved in another 

accident while trying to get in the back door of her bus.  (W.C. 4-784-213).  

Claimant testified that the side door to the bus was shut tight and she went to 

the back door to open it.  While standing on a 5-gallon bucket, attempting to 

get in the bus, Claimant grabbed the back of the seats of the bus and jerked her 

right shoulder.

 

4.                    Claimant’s right shoulder “hurt very badly,” although she 

did not seek medical attention.  Claimant did not lose any time from work in the 

immediate weeks following the injury.  Claimant thought that her right shoulder 

pain was related to a prior injury in 2007.

 

5.                    Claimant suffered a prior right shoulder injury on 

February 9, 2007, while working as a supervisor for Schwann’s in Alamosa, 

following which she received treatment from Russell DeGroote, M.D., in Pueblo.  

Claimant underwent right shoulder surgery on June 27, 2007, for a rotator cuff 

tear and SLAP lesion.  Claimant was seen in follow-up by Dr. DeGroote through 

October 9, 2007, at which time she was considered to be at maximum medical 

improvement and released to return to work without limitations.  



 

6.                    Claimant was subsequently given a 7% permanent impairment 

rating in March 2008.  Claimant does not recall the name of the doctor who 

provided the impairment rating.

 

7.                    On January 16, 2008, Sally L. Fabec, M.D. of Spanish Peaks 

Family Clinic, examined Claimant.  Claimant complained of multiple joint 

symptoms including her back, shoulder, neck, arm and right shoulder which, “in 

spite of the surgical intervention is still painful.”  

 

8.                    On February 2, 2008, Claimant presented to the emergency 

room of San Rafael Hospital complaining of pain in her right shoulder, stating 

that her pain started at 5 a.m.  Claimant denied any recent injury but stated 

she has been using her right upper extremity a lot for the last week.  Claimant 

stated that she had similar symptoms previously following a right rotator cuff 

repair in June 2007.  Claimant gave no medical history of an injury at work for 

the Respondent-Employer.  

 

9.                    Claimant returned to Dr. Fabec on February 18, 2008, again 

complaining of shoulder discomfort.  Dr. Fabec noted that Claimant was scheduled 

for a functional assessment.  Dr. Fabec stated that it appears Claimant is 

always going to have problems and that Claimant hasn’t been able to lift and 

even driving for long distances is now bothering her.  The functional assessment 

referred to by Dr. Fabec was in connection with Claimant’s prior injury 

occurring in 2007.  



 

10.               On May 6, 2008, Dr. Christopher Wilson examined Claimant at 

Spanish Peaks Family Clinic.  Claimant presented with complaints of nasal 

congestion and wheezing, although she provided no history of any recent injury 

at work for the Respondent-Employer.  Claimant returned to Spanish Peaks Family 

Clinic on August 29, 2008, and was examined by Dr. Valerie Borsa, who noted a 

chief complaint of right shoulder pain “from the thoracic outlet syndrome” as 

well as her chronic low back pain.  Again, there is no medical history of an 

injury at work for the Respondent-Employer.  Claimant was provided with Vicodin 

for pain relief and Claimant was advised to undergo an MRI scan for further 

evaluation.  

 

11.               On September 9, 2008, Claimant underwent an MRI scan of the 

lumbar spine as well as an MRI scan of the right shoulder.  The MRI of the right 

shoulder revealed evidence of a full thickness tear of the supraspinatus tendon, 

a questionable tear of the long head of the biceps and degenerative changes of 

the AC joint.  Claimant thereafter underwent an MRI scan of the thoracic spine 

on September 16, 2008, which was interpreted as normal.  Claimant further 

underwent an MRI scan of the cervical spine on September 16, 2008, which 

revealed multiple levels of degenerative changes and mild to moderate stenosis.  

 

12.               Claimant was referred by her family physician to Dr. Bruce 

Taylor for an orthopedic evaluation on October 1, 2008.  Claimant recited a 

medical history of having undergone surgery on her right shoulder in June 2007, 



by Dr. DeGroote, following which she “never quit hurting” after the surgery and 

has never been able to put her arm behind her back.  Claimant further reported 

having pain particularly over the past 8 months.  It has been getting 

progressively worse.  Claimant reported to Dr. Taylor that she drives a school 

bus with a manual door and therefore has to use her right arm to reach and pull 

the handle to open and close the door.  Claimant stated this is very painful for 

her; however, Claimant recited no medical history of having injured her right 

shoulder at work for the Respondent-Employer on either January 31, 2008 or April 

24, 2008.  Dr. Taylor recommended surgery for a rotator cuff tear involving the 

supraspinatus, which, according to Dr. Taylor, was not noted on the MRI scan 

from 2007.  

 

13.               Claimant contacted the Respondent-Insurer in October 2008 and 

requested medical treatment.  Claimant reported at this time because she 

suffered a new tear in her right shoulder.  Claimant was referred to Nicholas 

Kurz of the Southern Colorado Clinic on December 5, 2008.  Dr. Kurz diagnosed 

right biceps tendonitis, right rotator cuff injury and right shoulder strain 

which he believed to be related to the work injury on April 24, 2008 (Although 

his record indicates a date of injury of April 29, 2009, the ALJ concludes this 

is an error.)   According to Dr. Kurz, Claimant’s symptoms began 4-6 months ago 

and the injury occurred at work due to slipping and falling off the back of a 

bus while trying to use a stool to climb in the back door.  Dr. Kurz opined that 

the Claimant’s condition is work-related.

 

14.               There is insufficient evidence to indicate that Claimant was 



veer put on restrictions.  Dr. Kurz specifically indicates no restrictions in 

his reports of February 18, 2009 and June 5, 2009.  The ALJ finds that Claimant 

has failed to establish she has a work-related disability that has resulted in a 

wage loss.

 

15.               On April 28, 2009, Claimant underwent an independent medical 

examination (IME) with Dr. James Lindberg at the request of the Respondents.  

Claimant recited a history of injury on April 24, 2008, when she fell off the 

back of a bus and landed on her right shoulder.  Claimant did not report any 

injury at work on or about January 31, 2008.  Dr. Lindberg noted that Claimant 

underwent prior shoulder surgery by Dr. DeGroote on June 27, 2007, where she had 

arthroscopic repair of the subscapularis and a biceps tenotomy.  Dr. Lindberg 

agreed with Dr. Kurz that the Claimant’s more recent MRI scan revealed a 

supraspinatus/rotator cuff tear in the right shoulder, a different tendon than 

that involved in the prior surgery and a new injury.  According to Dr. Lindberg, 

however, there was a significant lag in time in which Claimant sought medical 

care with respect to the current condition.  Dr. Lindberg opined that to a 

reasonable degree of medical probability, if Claimant injured her shoulder 

falling out of a bus, she would have sought medical attention sooner than 5 

months after the injury.  Based upon a totality of the evidence presented the 

ALJ finds that this opinion is not credible.

 

16.               Claimant underwent an independent medical examination (IME) 

with Dr. Timothy Hall at the request of her attorney on July 9, 2009.  Dr. Hall 

opined that Claimant’s right rotator cuff tear was related to the April 24, 2008 



work injury.  Dr. Hall agreed that this was a different tear than her previous 

work injury and a different part of the rotator cuff.  According to Dr. Hall, it 

is not unusual for people to do fairly well with a torn rotator cuff until more 

strenuous activities is undertaken.  Based upon a totality of the evidence 

presented the ALJ finds that Dr. Hall’s opinion is credible.

 

17.               Claimant’s right shoulder condition has not improved and has 

gradually become worse.  Claimant is not currently working.  Claimant wants to 

undergo treatment including surgery for her right shoulder.

 

18.               Dr. Lindberg testified by deposition on September 30, 2009.  

Dr. Lindberg testified that he is a board-certified orthopedic surgeon and that 

he is Level II certified with the Colorado Division of Workers’ Compensation.  

In the context of his practice as an orthopedic surgeon in the Denver area, Dr. 

Lindberg estimated that he has performed surgery for rotator cuff tears “a 

thousand” times.   Dr. Lindberg testified that based upon a reasonable degree of 

medical probability, the right shoulder complaints pre-dated the injury of April 

2008.  According to Dr. Lindberg, less than 5% of the rotator cuff tears for 

which surgery is performed involve an “acute” tear, and the vast majority, 95% 

of the time, surgery is performed for “attritional” tears. Dr. Lindberg opined 

that attritional tears, meaning tears that occur from overuse, wear and tear, 

and the natural process of aging, may be asymptomatic for months until more 

strenuous activity is undertaken.  In the case of an acute rotator cuff tear, 

however, this leaves people significantly disabled and with significant pain.  

Dr. Lindberg testified that he has never seen anybody with that kind of injury 



wait 5 months for medical care.

 

19.               Dr. Lindberg further testified that there is a significant 

difference in the symptoms involved in the pain that occurs following a new 

injury from ongoing pain that results from an old injury.  According to Dr. 

Lindberg, this would not be a continuation of the same pain especially because 

there are two different injuries and two different tendons that are involved.  

Further, Dr. Lindberg testified that he would expect a patient to have different 

symptoms for different injuries to the rotator cuff whether or not it was an 

acute tear or an attritional tear.  

 

20.               The ALJ finds that Dr. Lindberg’s opinion is less credible 

than other medical evidence in that his analysis inadequately connects his 

generalized assessment of shoulder conditions to the specific facts of 

Claimant’s injury.

 

21.               The Respondents submitted into evidence the Claimant’s payroll 

records reflecting Claimant’s earnings from April 26, 2007 through February 26, 

2009.  Claimant’s average weekly wage listed on the employer’s first report of 

injury of $239.30 accurately reflects Claimant’s earnings at and prior to the 

time of the accident on April 24, 2008.    Claimant presented no evidence to the 

contrary.  The ALJ finds that Claimant’s AWW is $239.30.  

 

22.               The ALJ finds that the Claimant has failed to establish that 

it is more likely than not that the incident occurring on January 31, 2008 



resulted in a compensable injury.

 

23.               The ALJ finds that Claimant has established by a preponderance 

of the evidence that she did sustain an injury to her right shoulder, including 

but not limited to, right biceps tendonitis, right rotator cuff injury, right 

shoulder strain, and a full thickness tear to the supraspinatus, arising out of 

and in the course of her employment with the Respondent-Employer on or about 

April 24, 2008. In this regard the ALJ finds Claimant to be credible.

 

24.               The ALJ finds that Claimant has established by a preponderance 

of the evidence the need for medical treatment necessary to cure or relieve her 

from the effects her work-related injury.

 

25.               The ALJ finds that Claimant has failed to establish a current 

right to temporary total or partial disability benefits. 

 

CONCLUSIONS OF LAW

1.                  The purpose of the Workers’ Compensation Act of Colorado 

(Act), ß 8-40-101, C.R.S. (2007), et seq., is to assure the quick and efficient 

delivery of disability and medical benefits to injured workers at a reasonable 

cost to employers, without the necessity of litigation.  ß 8-40-102(1), C.R.S.  

In general, the claimant has the burden of proving entitlement to benefits by a 

preponderance of the evidence.  ß 8-43-201, C.R.S..  A preponderance of the 

evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 



197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case 

must be interpreted neutrally, neither in favor of the rights of the claimant 

nor in favor of the rights of the respondents.  ß 8-43-201, C.R.S.

2.                  A workers’ compensation case is decided on its merits.  ß 

8-43-201, C.R.S.  The ALJ’s factual findings concern only evidence and 

inferences found to be dispositive of the issues involved.  The ALJ need not 

address every piece of evidence or every inference that might lead to 

conflicting conclusions.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 

Office, 5 P. 3d 385 (Colo. App. 2000). 

3.                  When determining credibility, the fact finder should 

consider, among other things, the consistency or inconsistency of a witness's 

testimony and actions; the reasonableness or unreasonableness (probability or 

improbability) of the testimony and actions; the motives of the witness; whether 

the testimony has been contradicted; and bias, prejudice, or interest. See 

Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 

3:16 (2005).  

4.                  For a claim to be compensable under the Act, a claimant has 

the burden of proving that he or she suffered a disability that was proximately 

caused by an injury arising out of and within the course and scope of 

employment.  ß 8-41-301(1) (c), C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, 

Sept. 13, 2006).  Proof of causation is a threshold requirement that an injured 

employee must establish by a preponderance of the evidence before any 

compensation is awarded.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 

844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 

App. 1998).  The question of causation is generally one of fact for the 



determination of the Judge.  Faulkner, 12 P.3d. at 846.  

5.                  The Act distinguishes between the terms "accident" and 

"injury."  The term "accident" refers to an unexpected, unusual, or undersigned 

occurrence.  ß 8-40-201(1), supra.  By contrast, an "injury" refers to the 

physical trauma caused by the accident.  Thus, an "accident" is the cause and an 

"injury" the result. City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 

(1967).  No benefits flow to the victim of an industrial accident unless the 

accident results in a compensable injury.  A compensable industrial accident is 

one, which results in an injury requiring medical treatment or causing 

disability.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).

6.                  The ALJ finds that Claimant has failed to prove that she 

sustained a compensable injury on January 31, 2008.  (W.C. 4-786-535).  The ALJ 

finds that Claimant did suffer an injury on that date but not of a severity that 

rises to the level of a compensable injury, as the injury did not require 

medical treatment and did not result in a disability. The claimant did not seek 

medical attention for this injury, did not lose any time from work and did not 

file a workers’ claim for over one year.  When examined at the San Rafael 

Hospital on February 2, 2008, claimant did not recite any history of injury 

occurring on January 31, 2008.  Further, when examined by Dr. Fabec on February 

18, 2008, claimant still did not present any history of a work injury but 

rather, attributed her right shoulder problems to her prior 2007 injury. The ALJ 

further finds that claimant’s right shoulder condition, for which surgery has 

been recommended, is not causally related to the injury at work on January 31, 

2008.

7.                  The ALJ finds that claimant did establish by a preponderance 



of the evidence that she did suffer a compensable injury on April 24, 2008.  

(W.C. 4-784-213). Claimant reported this accident immediately, although she did 

not seek any medical treatment at that time.  Claimant continued working.  

During two office visits to Spanish Peaks Family Clinic on May 6, 2008 and 

August 28, 2008, Claimant failed to recite a history of work injury.  Further, 

she did not attribute her right shoulder problems to any injury at work for the 

employer-respondent.  Nonetheless, the credible medical and lay evidence 

establishes that there is a causal link between Claimant’s current shoulder 

condition and the injury of April 24, 2008.

8.                  The medical evidence establishes that claimant suffered a 

new “injury”, involving a tear of the supraspinatus tendon in the right 

shoulder, and claimant has established by a preponderance of the evidence that 

this new tear was caused by an accidental injury occurring at work on April 24, 

2008.  The ALJ finds the opinions of Dr. Kurz and Dr. Hall to be credible and 

persuasive.  

 

9.                  Claimant is entitled to medical treatment to cure or relieve 

her from the effects of her injury.

10.             Claimant has failed to establish that she is currently entitled 

to temporary total or partial disability benefits.

 

11.             The ALJ concludes that the Claimant’s average weekly wage is 

$239.30.

 

ORDER



            It is therefore ordered that:

1.                  Claimant’s claim for benefits under the Workers’ 

Compensation Act of Colorado in claim WC 4-786-539 for an injury on or about 

January 31, 2008 is denied and dismissed.

2.                  Claimant’s claim for benefits under the Workers’ 

Compensation Act of Colorado in claim WC 4-784-213 for an injury on or about 

April 24, 2008 is compensable and Respondent-Insurer shall pay for Claimant’s 

reasonable, necessary, and related medical care to cure or relieve her from the 

effects of her injury.

3.                  Claimant’s claim for temporary total and/or temporary 

partial disability benefits is denied and dismissed.

4.                  Respondent-Insurer shall pay any benefits that may accrue in 

the future upon a n average weekly wage of $239.390.

5.                  The insurer shall pay interest to Claimant at the rate of 8% 

per annum on all amounts of compensation not paid when due.

6.                  All matters not determined herein are reserved for future 

determination.

 

      DATE: November 10, 2009/s/ original signed by:

Donald E. Walsh

Administrative Law Judge

 

 

 



      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-786-539 and WC 4-784-213

ISSUES

The following issues were raised for consideration at hearing:

 

  Compensability; 

 

  AWW; 

 

  TTD benefits from April 24, 2008 and on-going; and 

 

  Medical benefits. 

 

FINDINGS OF FACT

1.                  On January 31, 2008, Claimant was employed as a bus driver 

for the Respondent-Employer.  As Claimant was coming out of an office, she tried 

to close the door behind her, stopped abruptly and jarred her right shoulder.  

(W.C. 4-786-539).  Although Claimant’s worker’s claim for compensation reflects 

a date of injury of February 6, 2008, the accident actually occurred on January 

31, 2008.

 



2.                  Claimant did not seek any medical attention nor did she lose 

any time from work following the accident on January 31, 2008.  Claimant did not 

complete a worker’s claim for compensation until February 26, 2009, more than 

one year after the accident.

 

3.                  On April 24, 2008, Claimant was involved in another accident 

while trying to get in the back door of her bus.  (W.C. 4-784-213).  Claimant 

testified that the side door to the bus was shut tight and she went to the back 

door to open it.  While standing on a 5-gallon bucket, attempting to get in the 

bus, Claimant grabbed the back of the seats of the bus and jerked her right 

shoulder.

 

4.                  Claimant’s right shoulder “hurt very badly,” although she 

did not seek medical attention.  Claimant did not lose any time from work in the 

immediate weeks following the injury.  Claimant thought that her right shoulder 

pain was related to a prior injury in 2007.

 

5.                  Claimant suffered a prior right shoulder injury on February 

9, 2007, while working as a supervisor for Schwann’s in Alamosa, following which 

she received treatment from Russell DeGroote, M.D., in Pueblo.  Claimant 

underwent right shoulder surgery on June 27, 2007, for a rotator cuff tear and 

SLAP lesion.  Claimant was seen in follow-up by Dr. DeGroote through October 9, 

2007, at which time she was considered to be at maximum medical improvement and 

released to return to work without limitations.  

 



6.                  Claimant was subsequently given a 7% permanent impairment 

rating in March 2008.  Claimant does not recall the name of the doctor who 

provided the impairment rating.

 

7.                  On January 16, 2008, Sally L. Fabec, M.D. of Spanish Peaks 

Family Clinic, examined Claimant.  Claimant complained of multiple joint 

symptoms including her back, shoulder, neck, arm and right shoulder which, “in 

spite of the surgical intervention is still painful.”  

 

8.                  On February 2, 2008, Claimant presented to the emergency 

room of San Rafael Hospital complaining of pain in her right shoulder, stating 

that her pain started at 5 a.m.  Claimant denied any recent injury but stated 

she has been using her right upper extremity a lot for the last week.  Claimant 

stated that she had similar symptoms previously following a right rotator cuff 

repair in June 2007.  Claimant gave no medical history of an injury at work for 

the Respondent-Employer.  

 

9.                  Claimant returned to Dr. Fabec on February 18, 2008, again 

complaining of shoulder discomfort.  Dr. Fabec noted that Claimant was scheduled 

for a functional assessment.  Dr. Fabec stated that it appears Claimant is 

always going to have problems and that Claimant hasn’t been able to lift and 

even driving for long distances is now bothering her.  The functional assessment 

referred to by Dr. Fabec was in connection with Claimant’s prior injury 

occurring in 2007.  

 



10.             On May 6, 2008, Dr. Christopher Wilson examined Claimant at 

Spanish Peaks Family Clinic.  Claimant presented with complaints of nasal 

congestion and wheezing, although she provided no history of any recent injury 

at work for the Respondent-Employer.  Claimant returned to Spanish Peaks Family 

Clinic on August 29, 2008, and was examined by Dr. Valerie Borsa, who noted a 

chief complaint of right shoulder pain “from the thoracic outlet syndrome” as 

well as her chronic low back pain.  Again, there is no medical history of an 

injury at work for the Respondent-Employer.  Claimant was provided with Vicodin 

for pain relief and Claimant was advised to undergo an MRI scan for further 

evaluation.  

 

11.             On September 9, 2008, Claimant underwent an MRI scan of the 

lumbar spine as well as an MRI scan of the right shoulder.  The MRI of the right 

shoulder revealed evidence of a full thickness tear of the supraspinatus tendon, 

a questionable tear of the long head of the biceps and degenerative changes of 

the AC joint.  Claimant thereafter underwent an MRI scan of the thoracic spine 

on September 16, 2008, which was interpreted as normal.  Claimant further 

underwent an MRI scan of the cervical spine on September 16, 2008, which 

revealed multiple levels of degenerative changes and mild to moderate stenosis.  

 

12.             Claimant was referred by her family physician to Dr. Bruce 

Taylor for an orthopedic evaluation on October 1, 2008.  Claimant recited a 

medical history of having undergone surgery on her right shoulder in June 2007, 

by Dr. DeGroote, following which she “never quit hurting” after the surgery and 



has never been able to put her arm behind her back.  Claimant further reported 

having pain particularly over the past 8 months.  It has been getting 

progressively worse.  Claimant reported to Dr. Taylor that she drives a school 

bus with a manual door and therefore has to use her right arm to reach and pull 

the handle to open and close the door.  Claimant stated this is very painful for 

her; however, Claimant recited no medical history of having injured her right 

shoulder at work for the Respondent-Employer on either January 31, 2008 or April 

24, 2008.  Dr. Taylor recommended surgery for a rotator cuff tear involving the 

supraspinatus, which, according to Dr. Taylor, was not noted on the MRI scan 

from 2007.  

 

13.             Claimant contacted the Respondent-Insurer in October 2008 and 

requested medical treatment.  Claimant reported at this time because she 

suffered a new tear in her right shoulder.  Claimant was referred to Nicholas 

Kurz of the Southern Colorado Clinic on December 5, 2008.  Dr. Kurz diagnosed 

right biceps tendonitis, right rotator cuff injury and right shoulder strain 

which he believed to be related to the work injury on April 24, 2008 (Although 

his record indicates a date of injury of April 29, 2009, the ALJ concludes this 

is an error.)   According to Dr. Kurz, Claimant’s symptoms began 4-6 months ago 

and the injury occurred at work due to slipping and falling off the back of a 

bus while trying to use a stool to climb in the back door.  Dr. Kurz opined that 

the Claimant’s condition is work-related.

 

14.             There is insufficient evidence to indicate that Claimant was 

veer put on restrictions.  Dr. Kurz specifically indicates no restrictions in 



his reports of February 18, 2009 and June 5, 2009.  The ALJ finds that Claimant 

has failed to establish she has a work-related disability that has resulted in a 

wage loss.

 

15.             On April 28, 2009, Claimant underwent an independent medical 

examination (IME) with Dr. James Lindberg at the request of the Respondents.  

Claimant recited a history of injury on April 24, 2008, when she fell off the 

back of a bus and landed on her right shoulder.  Claimant did not report any 

injury at work on or about January 31, 2008.  Dr. Lindberg noted that Claimant 

underwent prior shoulder surgery by Dr. DeGroote on June 27, 2007, where she had 

arthroscopic repair of the subscapularis and a biceps tenotomy.  Dr. Lindberg 

agreed with Dr. Kurz that the Claimant’s more recent MRI scan revealed a 

supraspinatus/rotator cuff tear in the right shoulder, a different tendon than 

that involved in the prior surgery and a new injury.  According to Dr. Lindberg, 

however, there was a significant lag in time in which Claimant sought medical 

care with respect to the current condition.  Dr. Lindberg opined that to a 

reasonable degree of medical probability, if Claimant injured her shoulder 

falling out of a bus, she would have sought medical attention sooner than 5 

months after the injury.  Based upon a totality of the evidence presented the 

ALJ finds that this opinion is not credible.

 

16.             Claimant underwent an independent medical examination (IME) with 

Dr. Timothy Hall at the request of her attorney on July 9, 2009.  Dr. Hall 

opined that Claimant’s right rotator cuff tear was related to the April 24, 2008 

work injury.  Dr. Hall agreed that this was a different tear than her previous 



work injury and a different part of the rotator cuff.  According to Dr. Hall, it 

is not unusual for people to do fairly well with a torn rotator cuff until more 

strenuous activities is undertaken.  Based upon a totality of the evidence 

presented the ALJ finds that Dr. Hall’s opinion is credible.

 

17.             Claimant’s right shoulder condition has not improved and has 

gradually become worse.  Claimant is not currently working.  Claimant wants to 

undergo treatment including surgery for her right shoulder.

 

18.             Dr. Lindberg testified by deposition on September 30, 2009.  Dr. 

Lindberg testified that he is a board-certified orthopedic surgeon and that he 

is Level II certified with the Colorado Division of Workers’ Compensation.  In 

the context of his practice as an orthopedic surgeon in the Denver area, Dr. 

Lindberg estimated that he has performed surgery for rotator cuff tears “a 

thousand” times.   Dr. Lindberg testified that based upon a reasonable degree of 

medical probability, the right shoulder complaints pre-dated the injury of April 

2008.  According to Dr. Lindberg, less than 5% of the rotator cuff tears for 

which surgery is performed involve an “acute” tear, and the vast majority, 95% 

of the time, surgery is performed for “attritional” tears. Dr. Lindberg opined 

that attritional tears, meaning tears that occur from overuse, wear and tear, 

and the natural process of aging, may be asymptomatic for months until more 

strenuous activity is undertaken.  In the case of an acute rotator cuff tear, 

however, this leaves people significantly disabled and with significant pain.  

Dr. Lindberg testified that he has never seen anybody with that kind of injury 

wait 5 months for medical care.



 

19.             Dr. Lindberg further testified that there is a significant 

difference in the symptoms involved in the pain that occurs following a new 

injury from ongoing pain that results from an old injury.  According to Dr. 

Lindberg, this would not be a continuation of the same pain especially because 

there are two different injuries and two different tendons that are involved.  

Further, Dr. Lindberg testified that he would expect a patient to have different 

symptoms for different injuries to the rotator cuff whether or not it was an 

acute tear or an attritional tear.  

 

20.             The ALJ finds that Dr. Lindberg’s opinion is less credible than 

other medical evidence in that his analysis inadequately connects his 

generalized assessment of shoulder conditions to the specific facts of 

Claimant’s injury.

 

21.             The Respondents submitted into evidence the Claimant’s payroll 

records reflecting Claimant’s earnings from April 26, 2007 through February 26, 

2009.  Claimant’s average weekly wage listed on the employer’s first report of 

injury of $239.30 accurately reflects Claimant’s earnings at and prior to the 

time of the accident on April 24, 2008.    Claimant presented no evidence to the 

contrary.  The ALJ finds that Claimant’s AWW is $239.30.  

 

22.             The ALJ finds that the Claimant has failed to establish that it 

is more likely than not that the incident occurring on January 31, 2008 resulted 

in a compensable injury.



 

23.             The ALJ finds that Claimant has established by a preponderance 

of the evidence that she did sustain an injury to her right shoulder, including 

but not limited to, right biceps tendonitis, right rotator cuff injury, right 

shoulder strain, and a full thickness tear to the supraspinatus, arising out of 

and in the course of her employment with the Respondent-Employer on or about 

April 24, 2008. In this regard the ALJ finds Claimant to be credible.

 

24.             The ALJ finds that Claimant has established by a preponderance 

of the evidence the need for medical treatment necessary to cure or relieve her 

from the effects her work-related injury.

 

25.             The ALJ finds that Claimant has failed to establish a current 

right to temporary total or partial disability benefits. 

 

CONCLUSIONS OF LAW

1.                  The purpose of the Workers’ Compensation Act of Colorado 

(Act), ß 8-40-101, C.R.S. (2007), et seq., is to assure the quick and efficient 

delivery of disability and medical benefits to injured workers at a reasonable 

cost to employers, without the necessity of litigation.  ß 8-40-102(1), C.R.S.  

In general, the claimant has the burden of proving entitlement to benefits by a 

preponderance of the evidence.  ß 8-43-201, C.R.S..  A preponderance of the 

evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case 



must be interpreted neutrally, neither in favor of the rights of the claimant 

nor in favor of the rights of the respondents.  ß 8-43-201, C.R.S.

2.                  A workers’ compensation case is decided on its merits.  ß 

8-43-201, C.R.S.  The ALJ’s factual findings concern only evidence and 

inferences found to be dispositive of the issues involved.  The ALJ need not 

address every piece of evidence or every inference that might lead to 

conflicting conclusions.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 

Office, 5 P. 3d 385 (Colo. App. 2000). 

3.                  When determining credibility, the fact finder should 

consider, among other things, the consistency or inconsistency of a witness's 

testimony and actions; the reasonableness or unreasonableness (probability or 

improbability) of the testimony and actions; the motives of the witness; whether 

the testimony has been contradicted; and bias, prejudice, or interest. See 

Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 

3:16 (2005).  

4.                  For a claim to be compensable under the Act, a claimant has 

the burden of proving that he or she suffered a disability that was proximately 

caused by an injury arising out of and within the course and scope of 

employment.  ß 8-41-301(1) (c), C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, 

Sept. 13, 2006).  Proof of causation is a threshold requirement that an injured 

employee must establish by a preponderance of the evidence before any 

compensation is awarded.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 

844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 

App. 1998).  The question of causation is generally one of fact for the 

determination of the Judge.  Faulkner, 12 P.3d. at 846.  



5.                  The Act distinguishes between the terms "accident" and 

"injury."  The term "accident" refers to an unexpected, unusual, or undersigned 

occurrence.  ß 8-40-201(1), supra.  By contrast, an "injury" refers to the 

physical trauma caused by the accident.  Thus, an "accident" is the cause and an 

"injury" the result. City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 

(1967).  No benefits flow to the victim of an industrial accident unless the 

accident results in a compensable injury.  A compensable industrial accident is 

one, which results in an injury requiring medical treatment or causing 

disability.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).

6.                  The ALJ finds that Claimant has failed to prove that she 

sustained a compensable injury on January 31, 2008.  (W.C. 4-786-535).  The ALJ 

finds that Claimant did suffer an injury on that date but not of a severity that 

rises to the level of a compensable injury, as the injury did not require 

medical treatment and did not result in a disability. The claimant did not seek 

medical attention for this injury, did not lose any time from work and did not 

file a workers’ claim for over one year.  When examined at the San Rafael 

Hospital on February 2, 2008, claimant did not recite any history of injury 

occurring on January 31, 2008.  Further, when examined by Dr. Fabec on February 

18, 2008, claimant still did not present any history of a work injury but 

rather, attributed her right shoulder problems to her prior 2007 injury. The ALJ 

further finds that claimant’s right shoulder condition, for which surgery has 

been recommended, is not causally related to the injury at work on January 31, 

2008.

7.                  The ALJ finds that claimant did establish by a preponderance 

of the evidence that she did suffer a compensable injury on April 24, 2008.  



(W.C. 4-784-213). Claimant reported this accident immediately, although she did 

not seek any medical treatment at that time.  Claimant continued working.  

During two office visits to Spanish Peaks Family Clinic on May 6, 2008 and 

August 28, 2008, Claimant failed to recite a history of work injury.  Further, 

she did not attribute her right shoulder problems to any injury at work for the 

employer-respondent.  Nonetheless, the credible medical and lay evidence 

establishes that there is a causal link between Claimant’s current shoulder 

condition and the injury of April 24, 2008.

8.                  The medical evidence establishes that claimant suffered a 

new “injury”, involving a tear of the supraspinatus tendon in the right 

shoulder, and claimant has established by a preponderance of the evidence that 

this new tear was caused by an accidental injury occurring at work on April 24, 

2008.  The ALJ finds the opinions of Dr. Kurz and Dr. Hall to be credible and 

persuasive.  

 

9.                  Claimant is entitled to medical treatment to cure or relieve 

her from the effects of her injury.

10.             Claimant has failed to establish that she is currently entitled 

to temporary total or partial disability benefits.

 

11.             The ALJ concludes that the Claimant’s average weekly wage is 

$239.30.

 

ORDER

            It is therefore ordered that:



7.                  Claimant’s claim for benefits under the Workers’ 

Compensation Act of Colorado in claim WC 4-786-539 for an injury on or about 

January 31, 2008 is denied and dismissed.

8.                  Claimant’s claim for benefits under the Workers’ 

Compensation Act of Colorado in claim WC 4-784-213 for an injury on or about 

April 24, 2008 is compensable and Respondent-Insurer shall pay for Claimant’s 

reasonable, necessary, and related medical care to cure or relieve her from the 

effects of her injury.

9.                  Claimant’s claim for temporary total and/or temporary 

partial disability benefits is denied and dismissed.

10.             Respondent-Insurer shall pay any benefits that may accrue in the 

future upon a n average weekly wage of $239.390.

11.             The insurer shall pay interest to Claimant at the rate of 8% per 

annum on all amounts of compensation not paid when due.

12.             All matters not determined herein are reserved for future 

determination.

      DATE: November 10, 2009/s/ original signed by:

Donald E. Walsh

Administrative Law Judge

 

 

 



      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-786-539 and WC 4-784-213

ISSUES

The following issues were raised for consideration at hearing:

 

  Compensability; 

 

  AWW; 

 

  TTD benefits from April 24, 2008 and on-going; and 

 

  Medical benefits. 

 

FINDINGS OF FACT

1.                  On January 31, 2008, Claimant was employed as a bus driver 

for the Respondent-Employer.  As Claimant was coming out of an office, she tried 

to close the door behind her, stopped abruptly and jarred her right shoulder.  

(W.C. 4-786-539).  Although Claimant’s worker’s claim for compensation reflects 

a date of injury of February 6, 2008, the accident actually occurred on January 

31, 2008.

 

2.                  Claimant did not seek any medical attention nor did she lose 

any time from work following the accident on January 31, 2008.  Claimant did not 



complete a worker’s claim for compensation until February 26, 2009, more than 

one year after the accident.

 

3.                  On April 24, 2008, Claimant was involved in another accident 

while trying to get in the back door of her bus.  (W.C. 4-784-213).  Claimant 

testified that the side door to the bus was shut tight and she went to the back 

door to open it.  While standing on a 5-gallon bucket, attempting to get in the 

bus, Claimant grabbed the back of the seats of the bus and jerked her right 

shoulder.

 

4.                  Claimant’s right shoulder “hurt very badly,” although she 

did not seek medical attention.  Claimant did not lose any time from work in the 

immediate weeks following the injury.  Claimant thought that her right shoulder 

pain was related to a prior injury in 2007.

 

5.                  Claimant suffered a prior right shoulder injury on February 

9, 2007, while working as a supervisor for Schwann’s in Alamosa, following which 

she received treatment from Russell DeGroote, M.D., in Pueblo.  Claimant 

underwent right shoulder surgery on June 27, 2007, for a rotator cuff tear and 

SLAP lesion.  Claimant was seen in follow-up by Dr. DeGroote through October 9, 

2007, at which time she was considered to be at maximum medical improvement and 

released to return to work without limitations.  

 

6.                  Claimant was subsequently given a 7% permanent impairment 

rating in March 2008.  Claimant does not recall the name of the doctor who 



provided the impairment rating.

 

7.                  On January 16, 2008, Sally L. Fabec, M.D. of Spanish Peaks 

Family Clinic, examined Claimant.  Claimant complained of multiple joint 

symptoms including her back, shoulder, neck, arm and right shoulder which, “in 

spite of the surgical intervention is still painful.”  

 

8.                  On February 2, 2008, Claimant presented to the emergency 

room of San Rafael Hospital complaining of pain in her right shoulder, stating 

that her pain started at 5 a.m.  Claimant denied any recent injury but stated 

she has been using her right upper extremity a lot for the last week.  Claimant 

stated that she had similar symptoms previously following a right rotator cuff 

repair in June 2007.  Claimant gave no medical history of an injury at work for 

the Respondent-Employer.  

 

9.                  Claimant returned to Dr. Fabec on February 18, 2008, again 

complaining of shoulder discomfort.  Dr. Fabec noted that Claimant was scheduled 

for a functional assessment.  Dr. Fabec stated that it appears Claimant is 

always going to have problems and that Claimant hasn’t been able to lift and 

even driving for long distances is now bothering her.  The functional assessment 

referred to by Dr. Fabec was in connection with Claimant’s prior injury 

occurring in 2007.  

 

10.             On May 6, 2008, Dr. Christopher Wilson examined Claimant at 

Spanish Peaks Family Clinic.  Claimant presented with complaints of nasal 



congestion and wheezing, although she provided no history of any recent injury 

at work for the Respondent-Employer.  Claimant returned to Spanish Peaks Family 

Clinic on August 29, 2008, and was examined by Dr. Valerie Borsa, who noted a 

chief complaint of right shoulder pain “from the thoracic outlet syndrome” as 

well as her chronic low back pain.  Again, there is no medical history of an 

injury at work for the Respondent-Employer.  Claimant was provided with Vicodin 

for pain relief and Claimant was advised to undergo an MRI scan for further 

evaluation.  

 

11.             On September 9, 2008, Claimant underwent an MRI scan of the 

lumbar spine as well as an MRI scan of the right shoulder.  The MRI of the right 

shoulder revealed evidence of a full thickness tear of the supraspinatus tendon, 

a questionable tear of the long head of the biceps and degenerative changes of 

the AC joint.  Claimant thereafter underwent an MRI scan of the thoracic spine 

on September 16, 2008, which was interpreted as normal.  Claimant further 

underwent an MRI scan of the cervical spine on September 16, 2008, which 

revealed multiple levels of degenerative changes and mild to moderate stenosis.  

 

12.             Claimant was referred by her family physician to Dr. Bruce 

Taylor for an orthopedic evaluation on October 1, 2008.  Claimant recited a 

medical history of having undergone surgery on her right shoulder in June 2007, 

by Dr. DeGroote, following which she “never quit hurting” after the surgery and 

has never been able to put her arm behind her back.  Claimant further reported 

having pain particularly over the past 8 months.  It has been getting 



progressively worse.  Claimant reported to Dr. Taylor that she drives a school 

bus with a manual door and therefore has to use her right arm to reach and pull 

the handle to open and close the door.  Claimant stated this is very painful for 

her; however, Claimant recited no medical history of having injured her right 

shoulder at work for the Respondent-Employer on either January 31, 2008 or April 

24, 2008.  Dr. Taylor recommended surgery for a rotator cuff tear involving the 

supraspinatus, which, according to Dr. Taylor, was not noted on the MRI scan 

from 2007.  

 

13.             Claimant contacted the Respondent-Insurer in October 2008 and 

requested medical treatment.  Claimant reported at this time because she 

suffered a new tear in her right shoulder.  Claimant was referred to Nicholas 

Kurz of the Southern Colorado Clinic on December 5, 2008.  Dr. Kurz diagnosed 

right biceps tendonitis, right rotator cuff injury and right shoulder strain 

which he believed to be related to the work injury on April 24, 2008 (Although 

his record indicates a date of injury of April 29, 2009, the ALJ concludes this 

is an error.)   According to Dr. Kurz, Claimant’s symptoms began 4-6 months ago 

and the injury occurred at work due to slipping and falling off the back of a 

bus while trying to use a stool to climb in the back door.  Dr. Kurz opined that 

the Claimant’s condition is work-related.

 

14.             There is insufficient evidence to indicate that Claimant was 

veer put on restrictions.  Dr. Kurz specifically indicates no restrictions in 

his reports of February 18, 2009 and June 5, 2009.  The ALJ finds that Claimant 

has failed to establish she has a work-related disability that has resulted in a 



wage loss.

 

15.             On April 28, 2009, Claimant underwent an independent medical 

examination (IME) with Dr. James Lindberg at the request of the Respondents.  

Claimant recited a history of injury on April 24, 2008, when she fell off the 

back of a bus and landed on her right shoulder.  Claimant did not report any 

injury at work on or about January 31, 2008.  Dr. Lindberg noted that Claimant 

underwent prior shoulder surgery by Dr. DeGroote on June 27, 2007, where she had 

arthroscopic repair of the subscapularis and a biceps tenotomy.  Dr. Lindberg 

agreed with Dr. Kurz that the Claimant’s more recent MRI scan revealed a 

supraspinatus/rotator cuff tear in the right shoulder, a different tendon than 

that involved in the prior surgery and a new injury.  According to Dr. Lindberg, 

however, there was a significant lag in time in which Claimant sought medical 

care with respect to the current condition.  Dr. Lindberg opined that to a 

reasonable degree of medical probability, if Claimant injured her shoulder 

falling out of a bus, she would have sought medical attention sooner than 5 

months after the injury.  Based upon a totality of the evidence presented the 

ALJ finds that this opinion is not credible.

 

16.             Claimant underwent an independent medical examination (IME) with 

Dr. Timothy Hall at the request of her attorney on July 9, 2009.  Dr. Hall 

opined that Claimant’s right rotator cuff tear was related to the April 24, 2008 

work injury.  Dr. Hall agreed that this was a different tear than her previous 

work injury and a different part of the rotator cuff.  According to Dr. Hall, it 

is not unusual for people to do fairly well with a torn rotator cuff until more 



strenuous activities is undertaken.  Based upon a totality of the evidence 

presented the ALJ finds that Dr. Hall’s opinion is credible.

 

17.             Claimant’s right shoulder condition has not improved and has 

gradually become worse.  Claimant is not currently working.  Claimant wants to 

undergo treatment including surgery for her right shoulder.

 

18.             Dr. Lindberg testified by deposition on September 30, 2009.  Dr. 

Lindberg testified that he is a board-certified orthopedic surgeon and that he 

is Level II certified with the Colorado Division of Workers’ Compensation.  In 

the context of his practice as an orthopedic surgeon in the Denver area, Dr. 

Lindberg estimated that he has performed surgery for rotator cuff tears “a 

thousand” times.   Dr. Lindberg testified that based upon a reasonable degree of 

medical probability, the right shoulder complaints pre-dated the injury of April 

2008.  According to Dr. Lindberg, less than 5% of the rotator cuff tears for 

which surgery is performed involve an “acute” tear, and the vast majority, 95% 

of the time, surgery is performed for “attritional” tears. Dr. Lindberg opined 

that attritional tears, meaning tears that occur from overuse, wear and tear, 

and the natural process of aging, may be asymptomatic for months until more 

strenuous activity is undertaken.  In the case of an acute rotator cuff tear, 

however, this leaves people significantly disabled and with significant pain.  

Dr. Lindberg testified that he has never seen anybody with that kind of injury 

wait 5 months for medical care.

 

19.             Dr. Lindberg further testified that there is a significant 



difference in the symptoms involved in the pain that occurs following a new 

injury from ongoing pain that results from an old injury.  According to Dr. 

Lindberg, this would not be a continuation of the same pain especially because 

there are two different injuries and two different tendons that are involved.  

Further, Dr. Lindberg testified that he would expect a patient to have different 

symptoms for different injuries to the rotator cuff whether or not it was an 

acute tear or an attritional tear.  

 

20.             The ALJ finds that Dr. Lindberg’s opinion is less credible than 

other medical evidence in that his analysis inadequately connects his 

generalized assessment of shoulder conditions to the specific facts of 

Claimant’s injury.

 

21.             The Respondents submitted into evidence the Claimant’s payroll 

records reflecting Claimant’s earnings from April 26, 2007 through February 26, 

2009.  Claimant’s average weekly wage listed on the employer’s first report of 

injury of $239.30 accurately reflects Claimant’s earnings at and prior to the 

time of the accident on April 24, 2008.    Claimant presented no evidence to the 

contrary.  The ALJ finds that Claimant’s AWW is $239.30.  

 

22.             The ALJ finds that the Claimant has failed to establish that it 

is more likely than not that the incident occurring on January 31, 2008 resulted 

in a compensable injury.

 

23.             The ALJ finds that Claimant has established by a preponderance 



of the evidence that she did sustain an injury to her right shoulder, including 

but not limited to, right biceps tendonitis, right rotator cuff injury, right 

shoulder strain, and a full thickness tear to the supraspinatus, arising out of 

and in the course of her employment with the Respondent-Employer on or about 

April 24, 2008. In this regard the ALJ finds Claimant to be credible.

 

24.             The ALJ finds that Claimant has established by a preponderance 

of the evidence the need for medical treatment necessary to cure or relieve her 

from the effects her work-related injury.

 

25.             The ALJ finds that Claimant has failed to establish a current 

right to temporary total or partial disability benefits. 

 

CONCLUSIONS OF LAW

The purpose of the Workers’ Compensation Act of Colorado (Act), ß 8-40-101, 

C.R.S. (2007), et seq., is to assure the quick and efficient delivery of 

disability and medical benefits to injured workers at a reasonable cost to 

employers, without the necessity of litigation.  ß 8-40-102(1), C.R.S.  In 

general, the claimant has the burden of proving entitlement to benefits by a 

preponderance of the evidence.  ß 8-43-201, C.R.S..  A preponderance of the 

evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case 

must be interpreted neutrally, neither in favor of the rights of the claimant 

nor in favor of the rights of the respondents.  ß 8-43-201, C.R.S.



A workers’ compensation case is decided on its merits.  ß 8-43-201, C.R.S.  The 

ALJ’s factual findings concern only evidence and inferences found to be 

dispositive of the issues involved.  The ALJ need not address every piece of 

evidence or every inference that might lead to conflicting conclusions.  

Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P. 3d 385 

(Colo. App. 2000). 

When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of a witness's testimony and actions; 

the reasonableness or unreasonableness (probability or improbability) of the 

testimony and actions; the motives of the witness; whether the testimony has 

been contradicted; and bias, prejudice, or interest. See Prudential Insurance 

Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).  

For a claim to be compensable under the Act, a claimant has the burden of 

proving that he or she suffered a disability that was proximately caused by an 

injury arising out of and within the course and scope of employment.  ß 

8-41-301(1) (c), C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 

2006).  Proof of causation is a threshold requirement that an injured employee 

must establish by a preponderance of the evidence before any compensation is 

awarded.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. 

App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The 

question of causation is generally one of fact for the determination of the 

Judge.  Faulkner, 12 P.3d. at 846.  

The Act distinguishes between the terms "accident" and "injury."  The term 

"accident" refers to an unexpected, unusual, or undersigned occurrence.  ß 

8-40-201(1), supra.  By contrast, an "injury" refers to the physical trauma 



caused by the accident.  Thus, an "accident" is the cause and an "injury" the 

result. City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No 

benefits flow to the victim of an industrial accident unless the accident 

results in a compensable injury.  A compensable industrial accident is one, 

which results in an injury requiring medical treatment or causing disability.  H 

& H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).

The ALJ finds that Claimant has failed to prove that she sustained a compensable 

injury on January 31, 2008.  (W.C. 4-786-535).  The ALJ finds that Claimant did 

suffer an injury on that date but not of a severity that rises to the level of a 

compensable injury, as the injury did not require medical treatment and did not 

result in a disability. The claimant did not seek medical attention for this 

injury, did not lose any time from work and did not file a workers’ claim for 

over one year.  When examined at the San Rafael Hospital on February 2, 2008, 

claimant did not recite any history of injury occurring on January 31, 2008.  

Further, when examined by Dr. Fabec on February 18, 2008, claimant still did not 

present any history of a work injury but rather, attributed her right shoulder 

problems to her prior 2007 injury. The ALJ further finds that claimant’s right 

shoulder condition, for which surgery has been recommended, is not causally 

related to the injury at work on January 31, 2008.

The ALJ finds that claimant did establish by a preponderance of the evidence 

that she did suffer a compensable injury on April 24, 2008.  (W.C. 4-784-213). 

Claimant reported this accident immediately, although she did not seek any 

medical treatment at that time.  Claimant continued working.  During two office 

visits to Spanish Peaks Family Clinic on May 6, 2008 and August 28, 2008, 

Claimant failed to recite a history of work injury.  Further, she did not 



attribute her right shoulder problems to any injury at work for the 

employer-respondent.  Nonetheless, the credible medical and lay evidence 

establishes that there is a causal link between Claimant’s current shoulder 

condition and the injury of April 24, 2008.

The medical evidence establishes that claimant suffered a new “injury”, 

involving a tear of the supraspinatus tendon in the right shoulder, and claimant 

has established by a preponderance of the evidence that this new tear was caused 

by an accidental injury occurring at work on April 24, 2008.  The ALJ finds the 

opinions of Dr. Kurz and Dr. Hall to be credible and persuasive.  

 

Claimant is entitled to medical treatment to cure or relieve her from the 

effects of her injury.

Claimant has failed to establish that she is currently entitled to temporary 

total or partial disability benefits.

 

The ALJ concludes that the Claimant’s average weekly wage is $239.30.

 

ORDER

            It is therefore ordered that:

Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado in 

claim WC 4-786-539 for an injury on or about January 31, 2008 is denied and 

dismissed.

Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado in 

claim WC 4-784-213 for an injury on or about April 24, 2008 is compensable and 

Respondent-Insurer shall pay for Claimant’s reasonable, necessary, and related 



medical care to cure or relieve her from the effects of her injury.

Claimant’s claim for temporary total and/or temporary partial disability 

benefits is denied and dismissed.

Respondent-Insurer shall pay any benefits that may accrue in the future upon a n 

average weekly wage of $239.390.

The insurer shall pay interest to Claimant at the rate of 8% per annum on all 

amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

      DATE: November 10, 2009/s/ original signed by:

Donald E. Walsh

Administrative Law Judge

 

 

 

 

W.C. No. 4-793-095

 

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 

 

ISSUES

            

The issues to be determined by this decision concern compensability and, if 

compensable, Respondents’ liability for medical benefits and temporary total 



(TTD) and temporary partial (TPD) disability benefits.

At the commencement of the hearing, the parties stipulated that Claimant’s 

average weekly wage (AWW) is $560.00, and the ALJ so finds. 

               

 FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following Findings 

of Fact:

 

1.         Claimant has been a full-time employee with the Employer since April 

29, 2009.   The Employer is primarily in the business of directional drilling 

and underground utility location.  

2.         Claimant had surgery on his right wrist in late 2000 or early 2001 

for scapholunate repair and acromioplasty.   Craig A. Davis, M.D., was the 

treating physician at the time.  Claimant received an arthrogram, which requires 

injection of a blue dye at the injury site, in his right wrist.  

3.         On May 6, 2009, during the course and scope of his employment for the 

Employer herein, the Claimant was using a 3-inch diameter hose to vacuum mud 

from a drill pit at 6th Avenue and Dexter Street in Denver, Colorado.  At 

approximately 1:00 PM, the hose became blocked with mud.  Holding the hose with 

his left hand, the Claimant reached for a pressure-washing gun with his right 

hand.  The hose twisted or kicked back, snapping back the Claimant’s left arm.  

He immediately felt sharp pain in his left wrist.

4.         Claimant promptly notified his foreman, Chris King, and his project 

manager, Tim Baxter.   While filling out an injury report at the work site, 

Claimant spoke to three coworkers, Chris King, Manuel Ortiz, and Jose Gonzalez, 



and compared the pain in his left wrist to the unrelated pain he previously 

experienced in his right wrist.   At hearing, Juan Gonzalez, a coworker on the 

same crew as Claimant, testified through Interpreter Lambruschini that Claimant 

told him (Gonzales) that Claimant injured both of his wrists at some time before 

May 6, 2009.  Gonzales’ testimony may be characterized as vague, uncertain and 

hesitant.  This cannot be attributed to the fact that he testified in Spanish, 

which was translated into English.  The ALJ finds, at best, Gonzales was 

confused when he said that Claimant had injured both wrists.  This is 

inconsistent with contemporaneous medical records that indicate an old right 

wrist injury.  For this reason, the ALJ finds that Gonzales’ testimony lacks 

credibility.  On the other hand, the medical record corroborates Claimant’s 

testimony that he had an old injury in 2000 or 2001, and was comparing his 

present left wrist injury to the old right wrist injury.  The ALJ finds the 

Claimant credible in this regard, thus, resolving the conflict in the testimony 

against Gonzales and in favor of the Claimant’s testimony.

5.         On May 6, 2009, the Employer filed an Employer’s First Report of 

Injury with the Division of Workers’ Compensation (DOWC).  

6.         Upon referral from his Employer, the Claimant initially sought 

treatment at Rocky Mountain Urgent Care on May 7, 2009.  He received x-rays of 

his left hand and thumb, left wrist, and left elbow.   The x-rays revealed no 

fractures or dislocations in the left thumb, no fractures in the left wrist, and 

no fractures or dislocations in the left elbow.  Medical records indicate a 

diagnosis of a strain of the left wrist, a sprain of the left thumb, and 

epicondylitis of the left elbow.   Dale J. Kliner, M.D., told the Claimant to 

wear a splint and a follow-up appointment was scheduled for May 14, 2009.        



7.         The Claimant attended a follow-up appointment with Bethany Wallace, 

D.O., on May 14, 2009.  Dr. Wallace recommended that Claimant wear a splint on 

his left wrist and only perform right-handed work.  Dr. Wallace referred the 

Claimant to Craig A. Davis, M.D., and Eric Tentori, D.O., for continued 

treatment.  These referrals were within the authorized chain of referrals.

8.         On May 20, 2009, the Claimant attended an initial appointment with 

Dr. Tentori of Healthone Occupational Medical Centers in Aurora.  Dr. Tentori 

recommended that Claimant wear a splint on his left wrist and avoid repetitive 

grasping or gripping work.  He noted that Claimant was anticipated to reach 

maximum medical improvement (MMI) in four to six weeks and referred the Claimant 

to Dr. Davis.                                                                    

                 

9.         On May 29, 2009, the Claimant attended a follow-up appointment with 

Dr. Tentori.  Dr. Tentori noted that Claimant had persistent pain and functional 

limitation from his injury.  Dr. Tentori recommended that Claimant wear a brace 

and limit use of his left arm.  He estimated MMI in one to two months.  

10.       On June 1, 2009, the Claimant attended an appointment with Dr. Davis.  

Dr. Davis diagnosed Claimant with a possible scapholunate ligament tear in the 

left wrist, joint strain in the left thumb, and a contusion in the left elbow.  

Dr. Davis performed a comparison x-ray of Claimant’s right wrist, which showed 

evidence of previous injury.  Dr. Davis ordered an MR arthrogram of Claimant’s 

left wrist and suggested therapy for his left elbow, but the medical record does 

not provide any persuasive evidence of follow-up appointments with Dr. Davis.    

                                                       

11.       According to the medical records, the Claimant was able to return to 



modified duty subject to wearing a brace on his left wrist and limited use of 

his left arm, including a weight restriction of two pounds.  The Employer, 

however, made no modified-duty available to the Claimant, and terminated 

Claimant’s employment in August or September 2009.  The Claimant found temporary 

marketing work for approximately three weeks but has not otherwise worked.  

12.       The Claimant last worked for the Employer on May 6, 2009 and, with the 

exception of working in marketing for three weeks, has neither worked an earned 

wages nor has he been released to return to work without restrictions or 

declared to be at MMI.  Thus, he has been TTD from May 7, 2009 through October 

22, 2009,  both dates inclusive, a total of 148 days, both dates inclusive, 

excluding the 21 days he worked in marketing.  Based on the stipulated and found 

AWW of $560, a TTD rate of $373.33 per week, or $53.33 per day (for mathematical 

convenience) is yielded.  No persuasive evidence was presented concerning 

Claimant’s earnings in marketing for the 21 days.  Therefore, Claimant failed to 

prove entitlement to TPD benefits during this period.

13.       The Claimant has not been released from treatment at maximum medical 

improvement, nor has he been released to return to work without medical 

restrictions.  He has not received medical treatment since June 2009 because his 

claim was denied, and he has not paid for any medical treatment himself.  He 

still experiences pain in his left wrist and left elbow, but not in his left 

thumb.  

14.       On June 18, 2009, Claimant was surreptitiously filmed mowing his lawn. 

 He used both hands to maneuver the lawnmower and turned it both to the left and 

to the right.  The Claimant acknowledges mowing the lawn but maintains that he 

primarily pushed the lawnmower with his right hand and guided it with his left, 



and that he wore a skin-colored mesh brace while mowing.  Based on a viewing of 

the video showing the Claimant mowing his lawn, the ALJ finds the Claimant’s 

explanation of what he was doing plausible and credible.

            15.        The Claimant has proven, by a preponderance of the 

evidence that he sustained a compensable injury to his left wrist on May 6, 

2009, arising out of the course and scope of his employment for the Employer 

herein.  The Claimant has further proven by preponderant evidence that all of 

his medical care and treatment for his left wrist injury was authorized, 

reasonably necessary to cure and relieve the effects of his compensable injury 

of May 6, 2009, and causally related thereto.  Additionally he has proven 

entitlement to TTD benefits from May 7, 2009 through October 22, 2009, both 

dates inclusive, a total of 148 days, excluding the 21 days he worked in 

marketing.

 

            16.       The Claimant has failed to prove entitlement to TPD 

benefits during the 21 days he worked in marketing.

 

 

CONCLUSIONS OF LAW

 

Based upon the foregoing Findings of Fact, the ALJ makes the following 

Conclusions of Law:

 

ALJs may “[d]etermine the competency of witnesses who testify in a workers’ 

compensation hearing or proceeding . . . .”   ß 8-43-207(1)(m), C.R.S. (2009). 



In deciding whether an injured worker has met the burden of proof, the ALJ is 

empowered “to resolve conflicts in the evidence, make credibility 

determinations, determine the weight to be accorded to expert testimony, and 

draw plausible inferences from the evidence.”  See Kroupa v. Industrial Claim 

Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 

v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The fact finder should consider, among 

other things, the consistency or inconsistency of a witness’ testimony and/or 

actions; the reasonableness or unreasonableness (probability or improbability) 

of a witness’ testimony and/or actions; the motives of a witness; whether the 

testimony has been contradicted; and, bias, prejudice or interest.  See 

Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936), overruled in 

part on other grounds; Chapman v. Redwine, 370 P.2d 147, at 149-50 (Colo. 1962) 

[quoting 20 Am. Jur. 1033, Evidence, ßß 1183, 1184]; CJI, Civil, 3:16 (2005).  

As found, the Claimant’s testimony was credible because it was consistent with 

the medical record and plausible.  Jose Gonzales’ testimony was not credible.  

Thus, Claimant’s credible testimony supports the occurrence of a compensable 

injury to his left wrist on May 6, 2009.

 

The medical evidence concerning authorization, reasonable necessity and causal 

relatedness is essentially un-contradicted.  See, Annotation, Comment: 

Credibility of Witness Giving Un-contradicted Testimony as Matter for Court or 

Jury, 62 ALR 2d 1179, maintaining that the fact finder is not free to disregard 

un-contradicted testimony.  It is credible.

 

An injury is compensable when it “aris[es] out of and in the course of” 



employment.  ß 8-41-301 (1) (b), C.R.S. (2009).  An injury occurs in the course 

of employment when it occurs “within the time and place limits of the employment 

relation . . . .”  Popovich v. Irlando, 811 P.2d 379, 383 (Colo. 1991).  An 

injury arises out of employment “when it has its origin in an employee's 

work-related functions and is sufficiently related thereto as to be considered 

part of the employee's service to the employer in connection with the contract 

of employment.”  Id.  If an injury arises out of employment, it satisfies the 

statutory requirement of proximate causation.  Miller v. Denver Post, 322 P.2d 

661, 662 (Colo. 1958); ß 8-41-301(c).  As found, Claimant’s injury arose out of 

and in the course of his employment.  Claimant’s description of the cause of the 

injury and the pain he experienced as a result are supported by medical records 

and are not contradicted by any persuasive evidence.  Accordingly, Claimant’s 

injury is compensable.

 

Because this matter is compensable, Respondents are liable for medical treatment 

which is reasonably necessary to cure or relieve the effects of an industrial 

injury.  ß 8-42-101(1)(a), C.R.S. (2009); Snyder v. Industrial Claim Appeals 

Office, 942 P.2d 1337 (Colo. App. 1997).  Pursuant to ß 8-43-405(a), 

Respondents, “in the first instance”, have the authority to select the treating 

provider for Claimant.  As found, the Employer referred the Claimant to Rocky 

Mountain Urgent Care, which is an authorized medical provider.  Also, to be 

authorized, all referrals must remain within the chain of authorized referrals 

in the normal progression of authorized treatment.  See Mason Jar Restaurant v. 

Industrial Claim Appeals Office, 862 P. 2d 1026 (Colo. App. 1993); One Hour 

Cleaners v. Industrial Claim Appeals Office, 914 P. 2d 501 (Colo. App. 1995); 



City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  As found, all of 

the medical referrals for treatment of the Claimant’s compensable left wrist 

injury emanated from Rocky Mountain Urgent Care and are, therefore, authorized.

 

Claimant’s medical treatment has been that which “may reasonably be needed . . . 

to relieve the employee from the effects of the injury.”  ß 8-42-101(1)(a), 

C.R.S. (2009).  Courts have found reasonably necessary benefits to be those 

prescribed by doctors or incidental to receiving authorized treatment.  See 

Atencio v. Quality Care, 791 P.2d 7, 8 (Colo. App. 1990).  Claimant’s treatment 

has included emergency care, follow-up appointments and referrals, x-rays, 

prescribed pain medication, a splint, and a brace.  These appointments and 

treatment measures were reasonably necessary to diagnose and remedy Claimant’s 

injury.

 

TTD benefits are “sixty-six and two-thirds percent of said employee’s average 

weekly wages so long as such disability is total . . . .”  ß 8-42-105(1), C.R.S. 

(2009).  TTD payments extend from the time of the injury until the employee 

reaches MMI, begins modified employment, is authorized to return to regular 

employment without medical restrictions, or is authorized to return to “modified 

employment,” which the employee is offered and fails to pursue. ß 8-42-105(3), 

C.R.S. (2009); see also, Workers’ Compensation Rules of Procedure (WCRP), Rule 

6-1(A) (2009), 7 CCR, 1101-3.  As found, the Claimant has neither reached MMI 

nor been offered modified employment.  Medical records from Dr. Tentori in late 

May 2009 indicated that Claimant would not reach MMI for one to two months.  

Additionally, although Claimant pursued modified work in marketing as authorized 



by Drs. Kliner, Wallace, and Tentori, the Employer did not provide such work and 

instead terminated Claimant’s employment.  Accordingly, Claimant is entitled to 

TTD benefits from May 7, 2009 through October 22, 2009,  both dates inclusive, a 

total of 148 days, both dates inclusive, excluding the 21 days he worked in 

marketing.   Based on the stipulated and found AWW of $560, a TTD rate of 

$373.33 per week, or $53.33 per day (for mathematical convenience) is yielded.

To establish entitlement to TTD benefits, the Claimant must prove that the 

industrial injury has caused a “disability,” and that he has suffered a wage 

loss that, “to some degree,” is the result of the industrial disability.  ß 

8-42-103(1), C.R.S. (2009); PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 

1995).   When a temporarily disabled employee loses his employment for other 

reasons which are not his responsibility, the causal relationship between the 

industrial injury and the wage loss necessarily continues.  Disability from 

employment is established when the injured employee is unable to perform the 

usual job effectively or properly. Jefferson Co. Schools v. Headrick, 734 P.2d 

659 (Colo. App.1986).  This is true because the employee’s restrictions 

presumably impair his opportunity to obtain employment at pre-injury wage 

levels.  Kiernan v. Roadway Package System, W.C. No. 4-443-973 [Industrial Claim 

Appeals Office (ICAO), December 18, 2000].  Claimant’s termination in this case 

was not his fault but as a result of the Employer’s decision to terminate him 

and nothing more.  Once the prerequisites for TPD and/or TTD are met (e.g., no 

release to return to full duty, MMI has not been reached, a temporary wage loss 

is occurring, modified employment is not made available, and there is no actual 

return to work), TPD and TTD benefits are designed to compensate for temporary 

wage loss. TTD benefits  are designed to compensate for a 100% temporary wage 



loss. TPD benefits are designed to compensate for the difference between the AWW 

and the lesser wages actually earned.  See Eastman Kodak Co. v. Industrial 

Commission, 725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 

461 (Colo. App. 1990).  As found, the Claimant has been TTD since May 7, 2009, 

with the exception of the three weeks he worked in marketing whereby he may be 

entitled to TPD benefits.

 

ORDER

 

            IT IS, THEREFORE, ORDERED THAT:

 

Respondents shall pay the costs of authorized medical care and treatment for the 

Claimant’s injury to the left wrist, thumb, and elbow, in accordance with the 

Division of Workers’ Compensation Medical Fee Schedule.

 

Respondents shall pay the Claimant temporary total disability benefits of 

$373.33 per week, or $53.33 per day, from May 7, 2009 through October 22, 2009, 

both dates inclusive, a total of 148 days excluding the 21 days the Claimant 

worked in marketing, in the aggregate amount of $7,892. 84, which is payable 

retroactively and forthwith.  From October 23, 2009 and continuing until 

discontinuance of benefits is warranted by law, Respondents shall continue to 

pay the Claimant temporary total disability benefits of $373.33 per week.  

            

Any and all claims for temporary partial disability benefits during the 21 days 

that Claimant worked in marketing are hereby denied and dismissed.



 

Respondents shall pay the Claimant statutory interest at the rate of eight 

percent (8%) per annum on all amounts of indemnity benefits due and not paid 

when due.

 

Any and all issues not determined herein are reserved for future decision.

 

            DATED this______day of November 2009.

 

 

 

____________________________

EDWIN L. FELTER, JR. 

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-767-903

ISSUES

            1. Whether Claimant has established by a preponderance of the 



evidence that a series of three surgeries to his right middle finger as 

recommended by Dr. Viola constitute reasonable and necessary medical procedures 

designed to cure and relieve the effects of his industrial injury.

            2.   A determination of Claimant’s Average Weekly Wage (AWW).

FINDINGS OF FACT

1.                  Claimant worked for Employer as a concrete laborer.  On July 

28, 2008, while he was unloading a dump truck, the tailgate of the truck 

unexpectedly closed on his right middle finger.  As a result of the incident, 

Claimant suffered a crush injury to the distal portion of his finger.

2.                  Claimant obtained emergency medical treatment for his injury 

at St. Anthony’s Hospital.  X-rays of his right middle finger revealed a 

fracture and a flexion deformity consistent with a tendon injury.

4.                  Hand surgeon Peter C. Janes, M.D. subsequently performed an 

open reduction of the fracture and a fixation of the distal joint.  He inserted 

a screw to ensure that the joint would not move.

5.                  Because Claimant was unhappy with the results of the surgery 

he returned to Dr. Janes for an evaluation on October 30, 2008.  Claimant 

reported that his right middle finger had become stiffer and more sensitive to 

cold.  Dr. Janes offered additional surgery in the form of a fusion of the 

distal joint.  He also encouraged Claimant to seek a second or third opinion 

regarding additional treatment options.

6.                  On November 26, 2008 Claimant returned to Dr. Janes for an 

evaluation.  Dr. Janes offered three procedures in order to provide Claimant 

with a straighter, less painful and more functional finger.  However, Dr. Janes 

cautioned that the procedures would not provide Claimant with normal flexion or 



sensation.

7.                  On December 8, 2008 Dr. Janes performed a second surgery on 

Claimant’s right middle finger.  He removed the screw that had been placed in 

the distal joint and replaced it with an Acutrak fusion screw.  Dr. Janes also 

straightened the finger with a volar plate advancement and performed a radial 

dorsal hood repair.  During the procedures Claimant became unresponsive, 

suffered an “intraoperative respiratory arrest” and had to be assisted with 

breathing.

8.                  On February 23, 2009 Claimant visited Dr. Janes for an 

examination.  Dr. Janes noted that Claimant had an “obvious” fusion of the DIP 

joint.  He expressed concerns about Claimant’s motivation to improve and 

remarked that “most people are doing much better in this situation than he is.”  

Dr. Janes commented that Claimant was scheduled to visit William Milliken, M.D. 

for “other issues” and sought his opinion regarding Claimant’s finger.

9.                  On March 6, 2009 Claimant visited Dr. Milliken for an 

evaluation.  Claimant reported pain from his right middle finger that extended 

towards his elbow.  Dr. Milliken stated that Claimant was in “delayed recovery” 

because he reported that he was “terribly disabled by the injury.”  He remarked 

that additional surgery should be deferred pending evaluation after Claimant 

controlled his depression and improved his coping/insight abilities.

10.             On March 31, 2009 Claimant underwent a psychological evaluation 

regarding factors affecting his recovery.  Claimant was diagnosed with Major 

Depressive Disorder.

11.             Authorized Treating Physician (ATP) Corey McCarty, M.D. 

subsequently referred Claimant to hand specialist Randall W. Viola, M.D. for a 



surgical consultation.  In his initial report of April 7, 2009 Dr. Viola ordered 

an MRI of Claimant’s right middle finger to ascertain whether the distal joint 

was fused and there was any pathology in the finger requiring additional 

surgery.

12.             On April 10, 2009 Claimant underwent an MRI of his right middle 

finger.  The MRI revealed that Claimant’s radial collateral ligament was 

“chronically torn” at the “interphalangeal joint” and there was “[n]o solid bony 

fusion.”

13.             Based on the results of the MRI Dr. Viola recommended a series 

of three procedures on Claimant’s right middle finger.  The first procedure was 

a revision fusion of the DIP joint with a bone graft.  During the same surgery, 

Dr. Viola recommended nerve allograft reconstructions of the radial and ulnar 

digital nerves.  After six weeks of recovery, he suggested a tenolysis or 

stripping of the FDS and FDP tendons in Claimant’s right middle finger.

14.             On April 22, 2009, at Insurer’s request, hand surgeon Jonathan 

Sollender, M.D. reviewed the surgical recommendations of Dr. Viola.  After 

considering Claimant’s medical history Dr. Sollender determined that none of the 

procedures were reasonable and necessary.  Respondents thus denied Dr. Viola’s 

request for the procedures.

15.             Regarding a revision fusion of the DIP joint, Dr. Sollender 

noted that a “solid bony fusion” of the joint would not be unexpected because 

the joint was locked in place by an Acutrak screw.  Furthermore, Dr. Sollender 

noted that even Dr. Viola “did not indicate any instability of the DIP joint nor 

abnormal positioning, angulation or rotational deformity.”  Because the joint 

was stable Dr. Sollender did not recommend additional surgery.



16.             Regarding nerve allograft reconstructions, Dr. Sollender 

commented that there was no documented digital nerve injury in Claimant’s right 

middle finger.  Although Claimant had complaints of chronic pain, Dr. Sollender 

remarked that “specific nerve exam has not demonstrated a specific nerve injury 

of either the radial or ulnar digital nerves.”  Dr. Sollender thus recommended 

denial of the procedure unless there was adequate information identifying a 

specific nerve injury and location.

17.             Regarding a tenolysis of the FDS and FDP tendons, Dr. Sollender 

explained that the tendons control flexion and extension of the joints in the 

middle finger.  Because Claimant’s DIP joint was fused, it was unnecessary to 

strip the tendons.  Furthermore, there was no suggestion that there were any 

intrinsic problems with the tendon mechanisms.  Dr. Sollender noted that any 

problems with the tendons would be reflected in range of motion measurements but 

Dr. Viola did not record the measurements.

18.             On April 28, 2009 Dr. McCarty urged Respondents to reconsider 

the denial of Dr. Viola’s surgical recommendations.  He noted that Claimant’s 

“depression, anxiety, anti-inflammatory induced gastritis and chronic pain (with 

risk for chronic narcotic use) could all abate if this surgical revision is 

successful.”  Dr. McCarty also remarked that Claimant was a “good candidate for 

this surgery.”

19.             On June 17, 2009 hand surgeon Kulvinder Sachar, M.D. performed 

an independent medical examination of Claimant.  The parties also conducted the 

evidentiary deposition of Dr. Sachar.  He concluded that the three procedures 

recommended by Dr. Viola did not constitute reasonable and necessary medical 

treatment of Claimant’s right middle finger injury.  Dr. Sachar determined that 



Claimant had reached a treatment plateau and should be placed at Maximum Medical 

Improvement (MMI).

20.             Dr. Sachar first noted that an MRI was not the ideal test to 

ascertain whether Claimant had a bony fusion because MRI’s tend to work better 

in assessing soft tissues.  He thus took x-rays during his examination to review 

the status of Claimant’s fusion.  Although acknowledging that the small joint 

and screw made a determination difficult, Dr. Sachar saw “bridging bone” and the 

fusion appeared to be healed.  Moreover, he did not find any instability in the 

joint and the metallic screw had not loosened.  Dr. Sachar thus determined that 

a revision fusion of the DIP joint was not reasonable and necessary.

21.             In terms of the proposed nerve allograft reconstructions, Dr. 

Sachar noted that he did not find any wounds on the part of Claimant’s right 

middle finger where the nerves travel and thus there was no “indication that the 

nerves had been cut in any way.”  He explained that a damaged area must be 

identified prior to replacing a finger nerve.  However, Dr. Viola had not 

identified any specific nerve damage.  Dr. Sachar also remarked that Claimant 

could feel light touch in his finger and could lose sensation after a nerve 

graft.

22.             Regarding the proposed tenolysis or stripping of the tendons, 

Dr. Sachar explained that Claimant did not require surgery because he had near 

normal range of motion in his right middle finger.  He remarked that Claimant 

had 90 degrees of PIP motion and that a tenolysis is less successful when 

attempting to “make very small gains in motion.”  Dr. Sachar did not believe 

that he could reliably improve Claimant’s motion through the procedure because 

he was already capable of motion that was close to normal.



23.             Dr. Viola testified through an evidentiary deposition in this 

matter.  He explained that the revision fusion, nerve allograft reconstruction 

and tenolysis on Claimant’s right middle finger constituted reasonable and 

necessary medical procedures designed to cure or relieve the effects of 

Claimant’s industrial injury.  Dr. Viola commented that Claimant required a 

revision fusion surgery because he experienced pain in the DIP joint and that 

pain in the joint reflected a nonunion.  He explained that Claimant required a 

nerve allograft because the crush injury prevented his digital nerve from 

functioning.  Dr. Viola noted that a new product had become available in the 

past year that increased the likely success of a nerve graft.  Finally, he 

recommended a tenolysis because Claimant suffered both range of motion deficits 

and weakness in his right middle finger.  Nevertheless, Dr. Viola acknowledged 

that Claimant’s joint may have fused in the period since the examination, his 

right middle finger nerves may be functioning normally and the tendons may have 

near normal range of motion.  He also failed to consider Claimant’s delayed 

recovery and other psychological issues documented in the medical records.

24.             Claimant has failed to demonstrate that it is more probably true 

than not that the three surgeries to his right middle finger recommended by Dr. 

Viola are reasonable and necessary medical procedures designed to cure or 

relieve the effects of his industrial injury.  Initially, the medical records 

reveal that Claimant has exhibited a number of psychological issues that present 

concerns for proceeding with additional surgical procedures.  More importantly 

the persuasive opinions of doctors Sollender and Sachar suggest that the three 

procedures recommended by Dr. Viola are not reasonable and necessary.  Regarding 

a revision fusion of the DIP joint, Dr. Sachar noticed “bridging bone” and the 



fusion appeared to be healed.  Moreover, there was no instability in the joint 

and the metallic screw had not loosened.  In terms of the proposed nerve 

allograft reconstructions, Dr. Sachar noted that he did not find any wounds on 

the part of Claimant’s right middle finger where the nerves travel and thus 

there was no “indication that the nerves had been cut in any way.”  Moreover, 

Dr. Sollender did not document any injury to either the radial or ulnar digital 

nerves.  Finally, regarding the tenolysis or stripping of the tendons, Dr. 

Sachar explained that Claimant did not require surgery because he had near 

normal range of motion in his right middle finger.  He remarked that Claimant 

had 90 degrees of PIP motion and that a tenolysis is less successful when 

attempting to remedy small deficits in motion.  Dr. Sollender also noted that 

there were no intrinsic problems with the tendon mechanisms.  Although Dr. Viola 

explained that the three procedures were reasonable and necessary, he 

acknowledged that Claimant’s joint may have fused in the period since his 

examination, his right finger nerves may be functioning normally and the tendons 

may have near normal range of motion.  Dr. Viola also failed to consider 

Claimant’s delayed recovery and other psychological issues documented in the 

medical records.

25.             On July 7, 2008 Claimant received a raise from $10.00 to $12.00 

per hour from Employer.  In the ensuing three weeks up to the date of Claimant’s 

industrial injury on July 28, 2008 he worked an average of 54.67 hours per week. 

 However, relying on the three-week period distorts the number of hours that 

Claimant typically worked for Employer each week.  Instead, examining the 12 

weeks prior to Claimant industrial injury reveals that Claimant worked an 

average of 48.25 hours each week.  Multiplying 40 hours each week times $12.00 



each hour yields earnings of $480.00 per week.  Adding eight and one-quarter 

hours of overtime each week at an overtime rate of $18.00 per hour yields 

another $148.50.  Adding $480.00 plus $148.50 thus yields an AWW of $628.50.  An 

AWW of $628.50 constitutes a fair approximation of Claimant’s wage loss and 

diminished earning capacity.

CONCLUSIONS OF LAW

1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 

to assure the quick and efficient delivery of disability and medical benefits to 

injured workers at a reasonable cost to employers, without the necessity of any 

litigation.  ß8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 

has the burden of proving entitlement to benefits by a preponderance of the 

evidence.  ß8-42-101, C.R.S.   A preponderance of the evidence is that which 

leads the trier-of-fact, after considering all of the evidence, to find that a 

fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 

(1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a 

Workers' Compensation case are not interpreted liberally in favor of either the 

rights of the injured worker or the rights of the employer.  ß8-43-201, C.R.S.  

A Workers' Compensation case is decided on its merits.  ß8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is 

dispositive of the issues involved; the Judge has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 

v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3.         When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness's testimony and 



actions; the reasonableness or unreasonableness (probability or improbability) 

of the testimony and actions; the motives of the witness; whether the testimony 

has been contradicted; and bias, prejudice, or interest.  See Prudential 

Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 

(2007).

Proposed Hand Surgeries

            4.         Respondents are liable for authorized medical treatment 

that is reasonable and necessary to cure and relieve the effects of an 

industrial injury.  ß8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 

886 P.2d 714, 716  (Colo. 1994).  The determination of whether a particular 

treatment modality is reasonable and necessary to treat an industrial injury is 

a factual determination for the ALJ.  In re of Parker, W.C. No. 4-517-537 (ICAP, 

May 31, 2006); In re Frazier, W.C. No. 3-920-202 (ICAP, Nov. 13, 2000).  It is 

the Judge’s sole prerogative to assess the sufficiency and probative value of 

the evidence to determine whether the claimant has met his burden of proof.  

Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 

(Colo. App. 1999).

 

            5.         As found, Claimant has failed to demonstrate by a 

preponderance of the evidence that the three surgeries to his right middle 

finger recommended by Dr. Viola are reasonable and necessary medical procedures 

designed to cure or relieve the effects of his industrial injury.  Initially, 

the medical records reveal that Claimant has exhibited a number of psychological 

issues that present concerns for proceeding with additional surgical procedures. 

 More importantly the persuasive opinions of doctors Sollender and Sachar 



suggest that the three procedures recommended by Dr. Viola are not reasonable 

and necessary.  Regarding a revision fusion of the DIP joint, Dr. Sachar noticed 

“bridging bone” and the fusion appeared to be healed.  Moreover, there was no 

instability in the joint and the metallic screw had not loosened.  In terms of 

the proposed nerve allograft reconstructions, Dr. Sachar noted that he did not 

find any wounds on the part of Claimant’s right middle finger where the nerves 

travel and thus there was no “indication that the nerves had been cut in any 

way.”  Moreover, Dr. Sollender did not document any injury to either the radial 

or ulnar digital nerves.  Finally, regarding the tenolysis or stripping of the 

tendons, Dr. Sachar explained that Claimant did not require surgery because he 

had near normal range of motion in his right middle finger.  He remarked that 

Claimant had 90 degrees of PIP motion and that a tenolysis is less successful 

when attempting to remedy small deficits in motion.  Dr. Sollender also noted 

that there were no intrinsic problems with the tendon mechanisms.  Although Dr. 

Viola explained that the three procedures were reasonable and necessary, he 

acknowledged that Claimant’s joint may have fused in the period since his 

examination, his right finger nerves may be functioning normally and the tendons 

may have near normal range of motion.  Dr. Viola also failed to consider 

Claimant’s delayed recovery and other psychological issues documented in the 

medical records.

 

Average Weekly Wage

 

            6.         Section 8-42-102(2), C.R.S. requires the Judge to 

determine a claimant's AWW based on her earnings at the time of injury.  The 



Judge must calculate the money rate at which services are paid to the claimant 

under the contract of hire in force at the time of injury.  Pizza Hut v. ICAO, 

18 P.3d 867, 869 (Colo. App. 2001).  However, ß8-42-102(3), C.R.S. authorizes a 

Judge to exercise discretionary authority to calculate an AWW in another manner 

if the prescribed methods will not fairly calculate the AWW based on the 

particular circumstances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. App. 

1993).  The overall objective in calculating an AWW is to arrive at a fair 

approximation of a claimant's wage loss and diminished earning capacity.  

Ebersbach v. United Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 

(ICAO May 7, 1997).  As found, an AWW of $628.50 constitutes a fair 

approximation of Claimant’s wage loss and diminished earning capacity.

 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order:

 

1.         Claimant’s request for three additional surgical procedures on his 

right middle finger is denied and dismissed.

 

2.         Claimant earned an AWW of $628.50.

 

3.         Any issues that have not been resolved by this Order are reserved for 

future determination.

DATED: November 10, 2009.

 



___________________________________

Peter J. Cannici

Administrative Law Judge

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-778-802

ISSUES

The issue for determination is the compensability of Claimant’s claim.

FINDINGS OF FACT

1.                              The Respondent-Employer has employed Claimant as 

a security guard for in excess of three years.

2.                              Claimant’s duties include ensuring that both the 

inside and outside portions of the premises are secure.  This includes ensuring 

that doors are locked as necessary and other security measures.

3.                              Claimant is also responsible for providing aide 

to employees who work on the premises.  Claimant is an employee of the 

Respondent-Employer and not of the business that has contracted with 

Respondent-Employer to provide security services.  The Respondent-Employer 

assigns Claimant to the work location.

4.                              Claimant’s duties require Claimant to make 

walking rounds of the premises during his shift.  Although the amount of time 



Claimant is on his feet walking during any given day varies, minimally Claimant 

is walking for two hours but usually not more than three hours.  The walking 

occurs at different intervals and is not constant throughout the shift.  The 

remaining time on shift Claimant sits at a desk.

5.                              Claimant was required to wear either walking 

shoes or dress shoes while on the job.  Claimant chose to wear walking shoes.  

Claimant does not recall whether the shoes were new or worn during the time 

period in question herein

6.                              On the evening of August 18, 2008, Claimant was 

at work, doing his usual walking rounds.  Claimant walked approximately two 

hours that night.

7.                              For several days prior to starting his shift on 

August 18, 2009 Claimant had notice that he was experiencing pain in his toe. 

The pain kept getting worse over time.

8.                              Prior to August 19, 2008, Claimant did not 

notice that an ulcer was developing on his great toe.  Upon examining his foot 

on August 19, 2008, Claimant noticed his toe was turning black. Claimant was not 

aware of any accident or injury to the great toe that had occurred in this time 

frame.

9.                              Claimant called the Respondent-Employer and 

informed them of his situation and told them he would not be into work that day. 

 Claimant was told to go the emergency room.

10.                         On August 19, 2008 Claimant went to the emergency 

room at Memorial Hospital and was there for over six hours being treated because 

Claimant had an ulcer on his toe that was infected.  Claimant was treated at the 



hospital with an intravenous antibiotic solution.  Claimant was advised to 

follow up with the Wound Clinic at Memorial Hospital.

11.                         Claimant was restricted from walking by RN Shaheen 

on August 19, 2008, with the proviso that the restriction remains in effect 

until cleared by podiatry.  Six days later, on August 25, 2008, the podiatrist, 

Dr. Conner, released Claimant to work without restriction.  

12.                         Claimant missed approximately three to five shifts 

the following week and then returned to work without restrictions following his 

appointment with the podiatrist. 

13.                         Claimant still works for Respondent-Employer and 

continues to do the same job.

14.                         Subsequent to the discovery of Claimant’s ulcer in 

August 2008, his toe did not completely heal.  Claimant did continue to do his 

three hours of walking per day on his shifts.  Because Claimant’s toe condition 

did not completely heal in this time Claimant underwent surgery in July 2009.

15.                         Claimant believed that the foot condition was work 

related because it only hurt when he was walking at work.

16.                         Claimant did report his toe condition as work 

related approximately one week after the emergency room visit.  Claimant 

reported this to his supervisor, Mr. Day.  Mr. Day was unsure if it was a 

workers’ compensation matter but reported to be safe. Claimant’s claim was 

initially denied.  The Respondent-Employer then attempted a second time to have 

it covered as a workers’ compensation injury but it was denied again.

17.                         Dr. J Tashof Bernton examined Claimant on August 31, 

2009, during an independent medical evaluation (IME) requested by the 



Respondent-Insurer.  Dr. Bernton is board certified in both internal medicine 

and occupational medicine. Dr. Bernton did not have records from Claimant’s 

podiatrist at the time of his examination but did subsequently review those 

records.  Dr. Bernton’s opinion was unchanged by the review of the additional 

records.

18.                         Dr. Bernton IME revealed that Claimant is a single 

male who smokes one to two packs of cigarettes a week and occasionally drinks 

alcohol on the weekends. Claimant was having problems with his foot, off and on, 

for most of the year 2008.

19.                         Claimant has a history of EKG’s with evidence of 

lateral ischemic changes, diabetes intermittently under poor control, 

hypertension, neck pain, and depression.

20.                         Claimant’s medical history revealed that on January 

22, 2008 Claimant received a referral to a podiatrist for a “callous, plantar, 

medial, left great toe. Had similar lesion in the past leading to open wound ñ 

diabetic ñ eval and treat.”

21.                         On August 19, 2008 Claimant advised the ER that he 

had a sore on his left great toe times two weeks.  Claimant’s toe at that time 

revealed an open foul-smelling ulcer with exposure tendon.

22.                         Dr. Bernton ultimately opined that Claimant’s 

condition is as the direct result of his diabetes.  Dr. Bernton noted that 

Claimant is at a very high risk for infection due to his diabetic condition with 

a previous history of infection of that area pre-operatively.

23.                         Dr. Bernton further opined that Claimant’s toe ulcer 

is not work related, as it is a diabetic ulcer.  He opined that Claimant’s 



clinical course would be little different if he were not employed or were 

employed in a different type of occupation.

24.                         The ALJ finds Dr. Bernton to be credible in his 

assessment and analysis of Claimant’s condition and gives it great weight. 

25.                         The ALJ notes that there is clearly insufficient 

medical evidence in the record supporting the work-relatedness of Claimant’s 

condition.  While the ALJ is free to adopt Claimant’s opinion over that of 

medical opinion as to work-relatedness, under the facts herein the ALJ declines 

to do so.  Claimant has failed to establish that it is more likely than not that 

his ulcerous toe condition arose out of or in the course of his employment with 

the Respondent-Employer, as either a distinct injury or as an occupational 

disease.

26.                         The ALJ finds that Claimant’s need for medical 

treatment hereunder was due to Claimant’s underlying disease process of diabetes 

and its natural progression.   Claimant has not brought forth credible evidence 

that the wearing of the designated shoes and walking on the job, in some way 

served as a catalyst that aggravated, accelerated or combined with Claimant’s 

diabetes to set in motion events that ultimately lead to Claimant’s forming a 

diabetic ulceration in his great toe. 

27.                         According to the Employee Accident Report, Claimant 

was hired on August 30, 2006.  There is sufficient evidence to establish that 

Claimant worked between August 30, 2006 and January 2008 without exhibiting 

symptoms related to the ulceration of his great toe.  Claimant indicates that he 

is not sure if the shoes he was wearing at the time of discovery of the 

ulceration were new or worn.  The evidence does not establish that the doctors 



treating Claimant for the ulceration focused or brought suspicion upon the 

Claimant’s shoes as being a causative factor.  The evidence is insufficient to 

establish that Claimant has changed the actual shoes he was wearing at the time 

of the discovery of the ulceration or that he has changed the style or comfort 

level of his shoes since that time.  The ALJ infers that the wearing of shoes in 

the workplace and the walking of rounds, even in the shoes as dictated by the 

Respondent-Employer herein, is a ubiquitous condition. The mere act of wearing 

shoes and walking is found generally outside of the Claimant’s employment. 

28.                         The factual record is inadequate to establish that 

the wearing of the shoes and walking as dictated by the Respondent-Employer 

created a hazard of employment.

 

CONCLUSIONS OF LAW

1.                  The purpose of the "Workers' Compensation Act of Colorado" 

(Act) is to assure the quick and efficient delivery of disability and medical 

benefits to injured workers at a reasonable cost to employers, without the 

necessity of any litigation. ß8-40-102(1), C.R.S. A Claimant in a Workers' 

Compensation claim has the burden of proving entitlement to benefits by a 

preponderance of the evidence. ß8-42-101, C.R.S. A preponderance of the evidence 

is that which leads the trier-of-fact, after considering all of the evidence, to 

find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 

592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 

facts in a Workers' Compensation case are not interpreted liberally in favor of 

either the rights of the injured worker or the rights of the employer. 

ß8-43-201, C.R.S. A Workers' Compensation case is decided on its merits. 



ß8-43-201, C.R.S. 

2.                  The Judge's factual findings concern only evidence that is 

dispositive of the issues involved; the Judge has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive. See Magnetic Engineering, Inc. 

v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3.                  When determining credibility, the fact finder should 

consider, among other things, the consistency or inconsistency of the witness's 

testimony and actions; the reasonableness or unreasonableness (probability or 

improbability) of the testimony and actions; the motives of the witness; whether 

the testimony has been contradicted; and bias, prejudice, or interest. See 

Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 

3:16 (2007). 

4.                  For a claim to be compensable under the Act, a Claimant has 

the burden of proving that she suffered a disability that was proximately caused 

by an injury arising out of and within the course and scope of employment. 

ß8-41-301(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 

2006). Proof of causation is a threshold requirement that an injured employee 

must establish by a preponderance of the evidence before any compensation is 

awarded. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. 

App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998). The 

question of causation is generally one of fact for determination by the Judge. 

Faulkner, 12 P.3d at 846. 

5.                  Claimant brought his pre-existing diabetic condition and his 

susceptibility to injury with him to the workplace.  It is well established that 



this in and of itself is not a bar to recovery under the Workers’ Compensation 

Act of Colorado.  However, Claimant must show that the employment aggravated, 

accelerated, or combined with the pre-existing condition or susceptibility to 

produce a need for medical treatment.

6.                  The ALJ concludes that Claimant’s need for medical treatment 

hereunder was due to Claimant’s underlying disease process of diabetes and its 

natural progression.   Claimant has not brought forth credible evidence that the 

wearing of the designated shoes, in conjunction with the intermittent walking, 

in some way served as a catalyst that aggravated, accelerated or combined with 

Claimant’s diabetes to set in motion events that ultimately lead to Claimant’s 

forming a diabetic ulceration in his great toe. 

7.                  Claimant was restricted from walking by RN Shaheen on August 

19, 2008, with the proviso that the restriction remains in effect until cleared 

by podiatry.  Six days later, on August 25, 2008, the podiatrist, Dr. Conner, 

released Claimant to work without restriction.  The ALJ infers that Dr. Conner 

was not concerned that wearing shoes and walking would aggravate, accelerate or 

combine with Claimant’s diabetic condition to bring on a further deterioration 

of Claimant’s condition.

8.                  The ALJ concludes that Claimant has failed to establish that 

it is more likely than not that his diabetic condition was aggravated, 

accelerated, or combined with Claimant’s walking and wearing of designated shoes 

to produce the need for medical treatment.

9.                  The ALJ concludes that the wearing of shoes in the 

workplace, even the shoes as dictated by the Respondent-Employer herein, is a 

ubiquitous condition. The mere act of wearing shoes and walking is found 



generally outside of the Claimant’s employment. 

10.             Claimant must therefore establish that his diabetic condition 

combined with a hazard of the job to bring about his need for medical treatment. 

  The factual record is inadequate to establish that the wearing of the shoes 

and walking, as dictated by the Respondent-Employer, created a hazard of 

employment.

11.             As found above, Claimant has failed to establish by a 

preponderance of the evidence that his employment aggravated, accelerated, or 

combined with the pre-existing condition or susceptibility to produce a need for 

medical treatment.  Claimant’s great toe condition did not arise out of or in 

the course of his employment with the Respondent-Employer.

ORDER

            It is therefore ordered that:

Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is 

denied and dismissed.

      DATE: November 12, 2009/s/ original signed by:

Donald E. Walsh

Administrative Law Judge

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO



      WORKERS’ COMPENSATION NO. WC 4-740-056

ISSUES

  Whether Respondents Petition to Modify, Terminate, or Suspend Compensation, 

  which seeks to suspend Claimant’s temporary total disability benefits should 

  be granted an order approving said petition.  

 

  Whether Respondents have proven by a preponderance of the evidence that 

  Claimant’s TTD benefits should be terminated beginning May 28, 2009, until 

  Claimant receives an SI joint injection and curative medical benefits resume, 

  because of an intervening, superseding cause; Claimant’s May 28, 2009, 

  unrelated stroke. 

 

FINDINGS OF FACT

1.                  Claimant sustained an admitted injury in this claim on 

October 25, 2007.  Respondents admitted liability, and provided Claimant with 

medical and temporary total disability benefits.  Claimant, on May 28, 2009, 

suffered a stroke, specifically a vertebral artery dissection.  Claimant was 

treated for that condition at Memorial Hospital on May 28, 2009.  Claimant 

received care outside of the hospital for his stroke with M. Annette Seagraves, 

M.D.  Dr. Seagraves placed Claimant on Coumadin for treatment of his stroke.

 

2.                  On May 28, 2009, Claimant was scheduled for an SI joint 

injection with Kenneth Finn, M.D.  On June 24, 2009, Claimant saw Dr. Finn. At 

that visit Claimant was not taking any pain medication for his pain associated 



with this claim.  Dr. Finn, in his report of June 24, 2009, stated Claimant’s 

stroke was a complicating medical issue that prevented Claimant from having 

further treatment in this claim until cleared for treatment by Dr. Seagraves.  

Dr. Schwender, Claimant’s ATP, saw Claimant on July 15, 2009, and agreed 

Claimant could not proceed with further treatment in this claim because of his 

anticoagulant treatment for his stroke.    

 

3.                  On August 6, 2009, Dr. Schwender sent a letter to 

respondents’ attorney.  In that letter, Dr. Schwender stated Claimant would need 

to be on his anticoagulant therapy for three to six months after that therapy 

began on May 28, 2009.  Dr. Schwender stated he anticipated Claimant would 

remain on anticoagulants, and unable to receive treatment in this claim, until 

the end of November, or early December 2009.  He wrote, “At this point, we are 

not providing any curative or diagnostic evaluations for the patient’s 

work-related injury of 10/25/2007.”  Dr. Schwender noted that Claimant was to 

have an SI joint injection on May 28, 2009, in this claim, but it was cancelled 

due to the stroke.  Dr. Schwender thought Claimant’s curative medical treatment 

could resume in December 2009.  

 

4.                  Dr. Schwender testified at an evidentiary deposition taken 

by respondents on September 15, 2009.  Dr. Schwender testified Claimant’s stroke 

of May 28, 2009, was not causally related to the injury that occurred on October 

25, 2007.   He reiterated Claimant’s treatment, the SI joint injection with Dr. 

Finn, was cancelled on May 28, 2009, because of his stroke.  He explained that 

Claimant was also to maintain appointments for evaluations and treatment with 



Dr. Schwender.  Dr. Schwender testified that Claimant had received no curative 

medical benefits since May 28, 2009, and that curative medical benefits were 

stopped due to Claimant’s treatment and drug therapy for his stroke that made 

Claimant unable to receive any curative medical treatment in this claim.  

Claimant could only resume treatment, Dr. Schwender said, after he stropped his 

anticoagulant therapy.  Dr. Schwender testified that Claimant may be able to 

resume treatment in this claim in December 2009.  Dr. Schwender also testified 

that the medication Claimant currently received, Vicodin, is a maintenance 

treatment, and not a curative medical treatment or benefit.  Dr. Schwender said 

that if Claimant had not sustained a stroke on May 28, 2009, he anticipated 

Claimant’s treatment would have been completed by September 15, 2009, and that 

he would have reached maximum medical improvement in this claim.  This was did 

not occur because of Claimant’s stroke.  

5.                  The ALJ finds the estimates provided by Dr. Schwender are 

more speculative than certain and find that Respondents have failed to establish 

by a preponderance of the evidence the requisite grounds to suspend temporary 

total disability benefits.

6.                  Claimant has not prevented ongoing treatment but cannot 

participate because of an intervening event.  At the time of the intervening 

event Claimant was temporarily totally disabled and pursuing active treatment.  

Thus, the ALJ finds that Claimant’s industrial injury contributed in some degree 

to his temporary total disability existing after the intervening event.

7.                  Notwithstanding who has the burden of proof, Claimant has 

established by a preponderance of the evidence that Claimant’s industrial injury 

contributed to some degree to Claimant’s temporary total disability.



 

CONCLUSIONS OF LAW

1.                       At the conclusion of the Respondents’ case in chief the 

Claimant moved for a directed verdict.  That motion is hereby denied.  

2.                       The purpose of the Workers' Compensation Act of 

Colorado (”Act”) is to assure the quick and efficient delivery of disability and 

medical benefits to injured workers at a reasonable cost to employers, without 

the necessity of any litigation. ß 8-40-102 (1), C.R.S.  Claimant in a Workers' 

Compensation claim has the burden of proving entitlement to benefits by a 

preponderance of the evidence. ß 8-42-101, C.R.S.  A preponderance of the 

evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. 

App. 2004). The facts in a Worker' Compensation case are not interpreted 

liberally in favor of either the rights of the injured worker or the rights of 

the employer.  ß 8-43-201, C.R.S.  A Workers' Compensation case is decided on 

its merits.  ß 8-43-201, C.R.S. 

3.                       Temporary total disability benefits are due where the 

Claimant proves the industrial injury causes a disability and the Claimant 

leaves work as a result of the disability. Section 8-42-105(1), C.R.S. 2001.  An 

insurer is only liable for disabilities which are a natural consequence of the 

industrial injury.  Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 

(1970).  An intervening event may sever the causal connection between the injury 

and the temporary wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 

1995).  PDM is not limited to cases in which the intervening event is 



termination from employment.  Horton v. Industrial Claim Appeals Office, 942 

P.2d 1209 (Colo. App. 1996).

4.                       The industrial disability need not be the sole cause of 

the wage loss to recover temporary disability benefits.  PDM Molding, Inc. v. 

Stanberg, supra. Rather, it is sufficient if the Claimant proves that the wage 

loss is to, "some degree," attributable to the industrial injury.  Bestway 

Concrete v. Industrial Claim Appeals Office, 984 P.2d. 680 (Colo. App. 1999); 

Black Roofing, Inc. v. West, 967 P.2d 195 (Colo. App. 1998). Temporary total 

disability benefits are precluded where the industrial injury plays no part in 

the temporary wage loss. Horton v. Industrial Claim Appeals Office, supra.  An 

intervening event does not automatically trigger the termination of temporary 

disability benefits, but can if respondents adequately prove Claimant’s wage 

loss is due to an intervening unrelated cause, and not the industrial injury.  

Roe v. Industrial Commission, 734 P.2d 138 (Colo. App. 1986), held that an ALJ 

may suspend temporary disability benefits when intervening events indicate that 

the Claimant's wage loss results from factors other than the industrial injury.

5.                       The termination of TTD analysis was applied in Parks v. 

Ft. Collins Ready Mix, Inc., W. C. No. 4-251-955 (March 31, 1999).  In that 

case, benefits were not suspended, for respondents did not show Claimant’s TTD 

would have resolved had he been able to receive medical treatment in the claim.  

The Court wrote, “Under PDM [supra], it was incumbent upon the respondents to 

show that at some particular point, the injury no longer contributed in any 

degree to the Claimant's wage loss. The respondents do not cite any evidence 

that the Claimant's temporary disability would have resolved by a date certain 

if he undergone the surgery.” Cf. Zanandrie v. Castle Garden Nursing Home (Colo. 



App. No. 92CA1406, October 7, 1993) (not selected for publication)”  Parks v. 

Ft. Collins Ready Mix, Inc., W. C. No. 4-251-955 (March 31, 1999)

6.                       If a Claimant establishes that his work-related injury 

contributed, at least to some degree, to Claimant’s wage loss, Claimant is 

eligible for temporary disability benefits.  Horton v. Indus. Claims Appeals 

Office of the State of Colorado, 942 P.2d 1209, 1210 (Colo.App. 1996).  Benefits 

are only barred when the work injury plays no part in a Claimant’s subsequent 

wage loss.  Id.  Thus, if Claimant’s work related injury contributes in part to 

the subsequent wage loss, TTD benefits can only be denied, suspended, or 

terminated due to of the four statutory factors defined in CRS ß 8-42-105(3).  

Id. at 1211.  The four statutory factors in C.R.S. ß 8-42-105(3) are: 1) The 

employee reaching MMI; 2) The employee returning to regular or modified 

employment; 3) The attending physician giving the employee a written release to 

return to regular employment; 4) The attending physician giving the employee a 

written release to return to modified employment, such employment being offered 

to the employee in writing, and the employee failing to begin such employment.

7.                       Here, the Respondents have failed to establish that the 

intervening event severed the causal relationship between the Claimant’s 

industrial injury and current disability.

8.                       Claimant’s have established by a preponderance of the 

evidence that Claimant’s work-related injury contributed, at least to some 

degree, to Claimant’s wage loss, therefore, Claimant is eligible for temporary 

disability benefits

ORDER

            It is therefore ordered that:



1.      Respondents’ petition to suspend Claimant’s temporary total disability 

benefits is denied and dismissed.

2.      The insurer shall pay interest to Claimant at the rate of 8% per annum 

on all amounts of compensation not paid when due.

3.      All matters not determined herein are reserved for future determination.

      DATE: November 12, 2009/s/ original signed by:

Donald E. Walsh

Administrative Law Judge

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-730-506

ISSUE

 The sole issue presented at the time of the hearing was medical benefits, 

specifically, whether the injury, which Claimant received to his left shoulder 

and left upper extremity is causally related to the original admitted injury to 

his right shoulder. 

 

FINDINGS OF FACT

 



Based upon the evidence presented at the hearing and contained in the record, 

the following Findings of Fact are entered:

 

1.  Claimant received an injury to his right shoulder in the course and scope of 

his employment on July 22, 2007.  This right shoulder injury was admitted by  

Respondents, and Claimant has been receiving temporary disability benefits and 

medical benefits for his right shoulder injury.

 

2.  Michael Hewitt, M.D. performed a surgical repair of Claimant’s right 

shoulder in September 2007. 

 

3.  Claimant continued to experience problems with his right shoulder injury 

subsequent to his surgery.  Those problems included, pain, weakness, loss of 

range of motion, numbness, diminished strength, and a diminished ability to 

control his right shoulder and arm.  Claimant did not have a good surgical 

outcome from his right shoulder surgery.  

 

4.  Subsequent to his surgery, Claimant came under the care of Phillip Stull, 

M.D.  Inasmuch as Claimant was continuing to experience significant problems 

with his right shoulder, Dr. Stull scheduled another surgery.  The second right 

shoulder surgery is scheduled to take place on October 26, 2009.  

 

5.  On or about January 7, 2009, Claimant went up on the roof of his garage to 

inspect for possible damage from a windstorm the day before.  Claimant was 

concerned about possible damage to the roof, because stored in the garage were 



tools and books, which he needed for his livelihood.  He did not want them to be 

damaged by water in the event of a rainstorm.

 

6.  Prior to going up on the roof, Claimant attempted to get someone else to go 

up on the roof and check it for him, but to no avail.  He also attempted to go 

into the neighbor's yard so that he could survey any possible roof damage from 

the ground, but that proved also to be unsuccessful.  Claimant chose not to pay 

someone to inspect his roof.

 

7.  While in the process of climbing down from the roof on the ladder, Claimant 

reached with his right arm to gain support.  However, as he did so, he felt a 

pain in his right shoulder, and the right shoulder gave way.  This caused 

Claimant to fall to the ground.  While he was falling, Claimant tried to turn 

his body so as to protect his injured right shoulder, and he fell on his left 

side.  As a result of this incident, Claimant received injuries to his left 

shoulder.

 

8.  Claimant was not exceeding his work restrictions on January 7, 2009, at the 

time his right shoulder collapsed and caused him to fall off the ladder.  

Claimant used his right upper extremity to balance himself not for the purpose 

of supporting his weight.

 

9.  Claimant's admitted work injury to his right shoulder caused this body part 

to be in a weakened condition.  The weakened condition of Claimant's right 

shoulder was a causative factor in the injury to his left shoulder, which 



occurred on January 7, 2009.  Claimant's right shoulder "collapsed" and "gave 

way" on January 7, 2009, because of its weakened condition as a result of the 

July 22, 2007, admitted right shoulder injury.

 

CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the following Conclusions of Law are 

reached.  

1.         The purpose of the Workers’ Compensation Act of Colorado (Act), 

Sections 8-40-101, C.R.S., et seq., is to assure the quick and efficient 

delivery of disability and medical benefits to injured workers at a reasonable 

cost to employers, without the necessity of litigation.  Section 8-40-102(1), 

C.R.S.  In general, the claimant has the burden of proving entitlement to 

benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  A 

preponderance of the evidence is that which leads the trier-of-fact, after 

considering all of the evidence, to find that a fact is more probably true than 

not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a 

workers’ compensation case must be interpreted neutrally, neither in favor of 

the rights of the Claimant nor in favor of the rights of the respondents.  

Section 8-43-201, C.R.S.

                

2.         A workers’ compensation case is decided on its merits.  Section 

8-43-201, C.R.S.  The ALJ’s factual findings concern only evidence and 

inferences found to be dispositive of the issues involved.  The ALJ need not 

address every piece of evidence or every inference that might lead to 

conflicting conclusions.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 



Office, 5 P. 3d 385 (Colo. App. 2000). 

 

3.           In the Colorado Court of Appeals case, Jarosinski v. ICAO, 62 P.3rd 

1082 (Colo. App.  2002), and the Colorado Supreme Court case, Standard Metals v. 

Ball, 172 Colo. 510, 474 P.2d 622 (1970), the courts held that if the work 

injury leaves a claimant's body in a weakened condition, and the weakened 

condition plays a causative role in a subsequent injury, then the additional 

injury is compensable.  The evidence established that this is what happened in 

this case.  

 

4.         The record reflects that Claimant received an admitted injury to his 

right shoulder on July 22, 2007.  Although he underwent surgery for his 

shoulder, he did not have a good surgical outcome, and the injury, which 

Claimant received to his right shoulder resulted in that body part being left in 

a weakened condition.  He continued to experience pain and weakness in his right 

shoulder and right upper extremity, so much so that another surgery on his right 

shoulder has been scheduled.

 

5.         The evidence established that Claimant climbed on to the roof on 

January 7, 2009, because he was concerned that there had been wind damage to the 

roof, which might damage tools and books Claimant stored in his garage and 

needed for his livelihood.   When he went up on the roof, Claimant did not 

violate his work restrictions since he credibly testified that he used his right 

upper extremity to balance himself and not to hold his weight.           

 



            6.         Accordingly, it is determined that the work related 

injury of July 22, 2007, left Claimant's body in a weakened condition, and the 

weakened condition played a causative role in the January 7, 2009, injury, 

therefore, the January 7, 2009, injury is compensable.  More specifically 

stated, it is concluded that Claimant's right shoulder played a causative role 

in his fall from the ladder causing injury to his left shoulder.  Therefore, it 

is concluded that the injuries Claimant received on January 7, 2009, are 

compensable and that he is entitled to receive medical benefits to cure and 

relieve him from the effects of that injury.  Grover v. Industrial Commission, 

759 P.2d 705 (Colo. 1988).

 

ORDER

            It is hereby ORDERED, ADJUDGED AND DECREED that:

 

1.   Respondents shall provide and pay for all authorized, reasonably necessary 

and related medical benefits which are needed by Claimant to cure and relieve 

him from the effects of the January 7, 2009, injury to his left shoulder.

 

2.  All matters not determined herein are reserved for further decision.

DATED:  November 12, 2009

___________________________________

Margot W. Jones

Administrative Law Judge



 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-766-273

ISSUES

ÿ      Did the claimant prove by a preponderance of the evidence that Dr. Darin 

Busse, D.C., is an authorized chiropractic medical provider?

ÿ      Did the claimant prove by a preponderance of the evidence that she is 

entitled to an increase in the average weekly wage over the wage previously 

admitted by the respondents?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following 

findings of fact:

 

1.                        The claimant sustained an admitted back injury on June 

25, 2008, while employed as a “bagger” at the employer’s meat packing facility.

2.                        The claimant was originally hired as a probationary 

bagger on September 7, 2007, and was paid $11.85 per hour.  On September 28, 

2007, the claimant was promoted to regular bagger and received a raise to $12.05 

per hour.  The claimant also earned overtime pay at the rate of time and a half. 

 On November 30, 2007, the claimant received another raise to $12.30 per hour.  



At the time of the injury on June 25, 2008, the claimant was still earning 

$12.30 per hour and continued to earn overtime pay at the rate of time and a 

half.  On June 25, 2008 the claimant was typically working 40 regular hours per 

week and an average of 13.71 overtime hours per week (based on the average 

overtime hours worked per week from November 30, 2007 through June 20, 2008, or 

411.22 hours OT divided by 30 weeks = 13.71).  Thus, if the claimant’s AWW is 

calculated as of June 25, 2008, the ALJ finds it would be $744.94 (40 regular 

hours per week x $12.30 per hour = $492, and 13.71overtime hours per week x 

$18.45 = $252.94; $492 + $252.94 = $744.94).

3.                        Despite the imposition of medical restrictions 

limiting her to modified duty, the claimant continued working after the injury 

on June 25, 2008.  The claimant has not claimed that the imposition of the 

restrictions resulted in any wage loss that might entitle her to temporary 

disability benefits.  

4.                        By January 12, 2009, the claimant had been awarded 

another pay raise to $12.55 per hour.  The ALJ finds that if the claimant’s AWW 

were calculated on that date it would be $760.02 (40 regular hours per week x 

$12.55 per hour = $502, and 13.71 overtime hours per week x $18.82 = $258.02; 

$502 + $258.02 = $760.02).  

5.                        The claimant credibly testified that she reported the 

injury to her supervisor, and that the supervisor referred her to the employer’s 

on-site health care facility (employer’s clinic) for treatment.  The ALJ finds, 

based on the First Report of Injury [Exhibit A] the claimant reported the injury 

to the supervisor on the date it occurred, June 25, 2008.  Medical records 

reflect the claimant was seen at the employer’s clinic with various complaints, 



including left shoulder, neck and upper back pain, on June 27, 2008, July 3, 

2008, July 7, 2008 and July 10, 2008.  Treatments included heat and massage.  On 

July 10, 2007, it was noted that the claimant had not shown improvement and 

would be referred “to see doc” on the next visit.  On July 10, 2008, there is a 

notation that the claimant “refused to sign Dr. form ñ argued ñ walked out.”

6.                        On July 2, 2008, the claimant sought treatment from 

Dr. Darin Busse, D.C., at Cornerstone Chiropractic (Cornerstone).  The claimant 

admitted that she sought this treatment “on her own” without referral from the 

employer’s clinic.  Dr. Busse’s records indicate that on July 2 the claimant 

gave a history that her “symptoms appeared or accident happened” at work on June 

25, 2008.  The claimant credibly testified that when she visited Dr. Busse she 

told him she had been hurt on the job.

7.                        On July 18, 2008, the employer provided the claimant a 

Workers’ Compensation Designated Medial Provider List (provider list).  The 

provider list named three physicians (including Dr. Hector Brignoni at the 

on-site clinic) that were authorized by the respondents to treat the claimant 

for her injury.  The claimant signed and dated the list.  The respondents did 

not provide the claimant any written “list” of authorized providers on or before 

July 7, 2008, the seventh business day after the employer received notice of the 

injury (June 25, 2008).

8.                        On August 1, 2008, claimant’s counsel sent a letter to 

the respondents’ claims adjuster.  Citing ß 8-43-404(5)(a)(I)(A), C.R.S., the 

letter states as follows:

“the employer or insurer are [sic] required to provide a list of at least two 

medical providers from which the employee may select a provider.  In this case, 



a designated provider list was not provided to the claimant.  In accordance with 

Rule 8-2 of the Workers’ Compensation Rules of Procedure, the Respondents’ 

failure to provide a providers list gives the claimant the right to select an 

authorized treating physician of her own choosing.  At this time, the claimant 

has chosen, Dr. David Yamamoto, M.D. Ö as an authorized treating physician.”

9.                        There is no credible or persuasive evidence that the 

respondents advanced any objection to the claimant’s assertion that, under the 

circumstances, she had a statutory right to select Dr. Yamamoto as an authorized 

treating physician (ATP).  

10.                   Dr. Yamamoto began treating the claimant on August 27, 

2008.  Dr. Yamamoto’s note reflects that the claimant advised him that she had 

received treatment from the employer and from Dr. Busse.  Dr. Yamamoto assessed 

a cervical sprain, strain of the thoracic region and a shoulder/arm sprain.  Dr. 

Yamamoto prescribed medications, limited the claimant to modified duty with 

restrictions on lifting, carrying and pushing and pulling.  Dr. Yamamoto also 

recommended chiropractic treatment and stated he would contact Dr. Busse to see 

if he treated workers’ compensation cases.

11.                   On September 30, 2008, Dr. Yamamoto referred the claimant 

to Dr. Michael Larimore, D.C., for additional chiropractic treatment.  Dr. 

Larimore first saw the claimant on September 30, 2008.

12.                   The claimant credibly testified that after Dr. Yamamoto 

referred her to Dr. Larimore she stopped treatment with Dr. Busse.  Although the 

copies of Dr. Busse’s records submitted into evidence are blurred and unclear, 

the ALJ infers from them that the claimant last received treatment from Dr. 

Busse sometime in September 2008.



13.                   On December 1, 2008, Dr. Yamamoto released the claimant to 

return to work at full duty.  Dr. Yamamoto noted that chiropractic treatment was 

helping, and he continued to prescribe medications. 

14.                   On January 12, 2009, Dr. Yamamoto issued a report placing 

the claimant at maximum medical improvement (MMI) with a 4 percent whole person 

impairment rating.  Dr. Yamamoto stated that it was his opinion the claimant 

sustained “a mild permanent injury to the upper back, which will likely continue 

to be a problem off and on for her, although it has not limited her in the 

workplace.”  No permanent work restrictions were imposed.

15.                   On March 17, 2009, the respondents filed a Final Admission 

of Liability (FAL) admitting for permanent partial disability benefits based on 

Dr. Yamamoto’s impairment rating.  The respondents also admitted to an average 

weekly wage (AWW) of $652.86.

16.                   The claimant proved it is more probably true than not that 

she selected Dr. Busse as the authorized treating chiropractor following the 

respondents’ failure timely to provide her with a written “list” of authorized 

medical providers as required by ß 8-43-404(5)(a)(I)(A).  The right of selection 

passed to the claimant after the respondents failed to provide the list on or 

before July 7, 2008, seven business days after they were notified of the injury. 

 On July 7, 2008, the claimant visited Dr. Busse for treatment.  The claimant 

had already advised Dr. Busse, on July 2, 2008, that she associated her symptoms 

with an incident at work on June 25, 2008, and Dr. Busse was fully aware that he 

was treating what might be a work-related condition.  Further, the claimant 

continued seeking and receiving chiropractic treatment from Dr. Busse until 

after she began treatment with Dr. Yamamoto and was referred to Dr. Larimore.  



This treatment by Dr. Busse continued for more than one month after the 

respondents failed to provide the required list of providers.  The ALJ finds 

that by her actions in seeking treatment with Dr. Busse, advising him that she 

had suffered a work related injury and needed treatment, and continuing 

treatment with Dr. Busse for more than one month she “selected” Dr. Busse as the 

authorized treating chiropractor.  

17.                   The ALJ has considered the respondents’ assertions that 

the evidence demonstrates the claimant selected Dr. Yamamoto rather than Dr. 

Busse as the ATP, but does not find this evidence and the accompanying 

inferences to be persuasive.  First, the claimant did not see and was not 

examined by Dr. Yamamoto until August 27, 2008, long after the respondents 

failed to give the claimant the provider list and long after she began receiving 

regular treatments from Dr. Busse.  Although the letter sent by claimant’s 

counsel to the adjuster on August 1, 2008 states the claimant has “chosen” Dr. 

Yamamoto as the ATP, counsel qualified that statement by adding the words “at 

this time.”  Thus, the letter implicitly recognizes that, considering the amount 

of treatment already rendered by Dr. Busse, there were substantial legal and 

factual questions concerning whether or not the claimant was even entitled to 

“select” Dr. Yamamoto as the ATP without pursuing one of the statutory remedies 

for a change of physician.  Moreover, the ALJ finds the fact that Dr. Yamamoto 

acted as the treating physician beginning in August 2008 is as much attributable 

to the respondents’ acquiescence in the claimant’s desire to change physicians 

as the claimant’s decision to select Dr. Yamamoto.  Indeed, the respondents 

ultimately relied on Dr. Yamamoto’s MMI determination and impairment rating when 

they filed the FAL.  In any event, the ALJ does not consider Dr. Yamamoto’s 



understanding of his status as the ATP to be particularly persuasive evidence 

concerning whether he was in fact the ATP.

18.                   The ALJ exercises his discretion to determine that the 

claimant’s AWW is most fairly calculated in accordance with the calculation 

contained in Finding of Fact 4.  The ALJ notes that the claimant did not 

actually suffer any compensable wage loss prior to reaching MMI on January 12, 

2009.  Between the date of the initial accident and injury on June 25, 2008 and 

January 12, 2009, the claimant was awarded a wage increase.  The ALJ infers this 

wage increase, as well as the claimant’s history of wage increases over a 

substantial period of time prior to the injury, demonstrates the claimant’s is a 

good and desirable worker with a positive outlook for future employment 

opportunities.  This evidence, taken with Dr. Yamamoto’s permanent impairment 

rating and credible opinion that the claimant’s upper back symptoms will likely 

continue to bother her, causes the ALJ to infer the injury has caused the 

claimant a permanent loss of future earning capacity that she would not 

otherwise have suffered.  The ALJ finds that in these circumstances it would be 

manifestly unfair to base the claimant’s AWW, and hence her award for permanent 

partial disability benefits, on the earnings she was receiving on the date of 

the accident rather than increased wage she was earning on the date of MMI.  

Accordingly, the ALJ finds the claimant’s AWW is $760.02.  

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following 

conclusions of law:

 

The purpose of the Workers’ Compensation Act of Colorado (Act), ßß8-40-101, et 



seq., C.R.S., is to assure the quick and efficient delivery of disability and 

medical benefits to injured workers at a reasonable cost to employers, without 

the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 

the burden of proving entitlement to benefits by a preponderance of the 

evidence.  Section 8-43-201, C.R.S.   A preponderance of the evidence is that 

which leads the trier-of-fact, after considering all of the evidence, to find 

that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 

P.2d 792 (1979).  The facts in a workers' compensation case must be interpreted 

neutrally, neither in favor of the rights of the claimant nor in favor of the 

rights of respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 

the reasonableness or unreasonableness (probability or improbability) of the 

testimony and actions; the motives of the witness; whether the testimony has 

been contradicted; and bias, prejudice, or interest.  See Prudential Insurance 

Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A 

Workers' Compensation case is decided on its merits.  Section 8-43-201.  The 

ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved.  The ALJ has not addressed every piece of 

evidence or every inference that might lead to conflicting conclusions and has 

rejected evidence contrary to the above findings as unpersuasive.  Magnetic 

Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 

2000).

AVERAGE WEEKLY WAGE

            The claimant argues the ALJ should exercise his discretion to base 



her AWW on the wages she was earning on January 12, 2009, the date of MMI.  The 

claimant asserts that this calculation would fairly compensate her for medical 

impairment.  The respondents argue that the circumstances do not justify the 

exercise of such discretion and the AWW should be determined as of June 25, 

2008, the date the claimant sustained the accidental injury.  The ALJ agrees 

with the claimant.

Section 8-42-102(2), C.R.S., requires the ALJ to base the claimant's AWW on his 

earnings at the time of injury.  However, under certain circumstances, the ALJ 

may determine the claimant's AWW from earnings received on a date other than the 

date of injury.  Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 2008); 

Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993).  Specifically, ß 

8-42-102(3), C.R.S., grants the ALJ discretionary authority to alter the 

statutory formula if for any reason it will not fairly determine the claimant's 

AWW.  Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The overall 

objective in calculating the AWW is to arrive at a fair approximation of the 

claimant's wage loss and diminished earning capacity.  Campbell v. IBM Corp., 

supra.  Where the claimant’s earnings increase periodically after the date of 

injury the ALJ may elect to apply ß 8-42-102(3) and determine that fairness 

requires the AWW to be calculated based upon the claimant’s earnings during a 

given period of disability, not the earnings on the date of the injury.  

Avalanche Industries, Inc. v. Clark, supra; Campbell v. IBM Corp., supra.  

The ALJ notes that where, as here, permanent partial disability (PPD) benefits 

are payable based on a whole person impairment rating, the claimant’s AWW 

factors into the calculation of the total PPD award.  Section 8-42-107(8)(d), 

C.R.S. (PPD rate includes temporary total rate, which is dependent on AWW 



pursuant to ß8-42-105).  PPD benefits are payable from the date of MMI when 

temporary disability ends and the claimant’s permanent impairment becomes 

determinable.  MGM Supply Co. v. Industrial Claim Appeals Office, 62 P.3d 1001 

(Colo. App. 2002); Nunnally v. Wal-Mart Stores, Inc., 943 P.2d 26 (Colo. App. 

1996).  Moreover, PPD benefits are payable for permanent loss of earning 

capacity and are not directly comparable to temporary disability benefits that 

compensate for an actual wage loss of wages during the hearing period prior to 

MMI.  See Pizza Hut v. Industrial Claim Appeals Office, 18 P.3d 867 (Colo. App. 

2001); Broadmoor Hotel v. Industrial Claim Appeals Office, 939 P.2d 460 (Colo. 

App. 1996).  When considering the appropriate AWW the ALJ may consider what 

impact the claimant’s permanent impairment may have on her future earning 

capacity.  Pizza Hut v. Industrial Claim Appeals Office, supra.

As determined in Finding of Fact 5, the ALJ concludes, in the exercise of his 

discretion under ß 8-42-102(3), that it would be manifestly unfair to base the 

claimant’s award of PPD benefits on the AWW that she was receiving on the date 

of the accident (June 25, 2008) rather than the AWW she was receiving on the 

date she became permanently and partially disabled (January 12, 2009).  The 

increase in wages that the claimant received between the date of the accident 

and the date of MMI, and the previous wage increases, demonstrate the claimant’s 

future earning capacity is greater than suggested by the earnings she was 

earning on the date of the accident.  Moreover, Dr. Yamamoto’s statements 

finding that the claimant has sustained permanent impairment, and that he 

expects this impairment to affect the claimant in the future supports the 

conclusion that the claimant’s future earning capacity has been adversely 

affected by the industrial injury.  Therefore, the ALJ concludes the claimant’s 



AWW is $760.02.

AUTHROIZATION OF DOCTOR BUSSE

            The claimant contends that Dr. Busse is an authorized medical 

provider because the respondents failed timely to provide a list of authorized 

medical providers in accordance with ß 8-43-404(5)(a)(I)(A), and she properly 

selected Dr. Busse to treat her.  The claimant further contends that the August 

1, 2008, letter constituted a proper request for a “one-time change of 

physician” to Dr. Yamamoto, and that the respondents did not timely respond to 

this request.  For their part, the respondents concede they did not timely 

provide a list of providers to the claimant as required by ß 

8-43-404(5)(a)(I)(A).  However, they argue the evidence establishes that the 

claimant selected Dr. Yamamoto, not Dr. Busse, as the ATP.  The ALJ agrees with 

the claimant that she properly selected Dr. Busse as the authorized treating 

chiropractor.

            Authorization to provide medical treatment refers to a medical 

provider’s legal authority to provide medical treatment to the claimant with the 

expectation that the insurer will compensate the provider for the services 

rendered.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 

2006); One Hour Cleaners v. Industrial Claim Appeals Office, 914 P.2d 501 (Colo. 

App. 1995).  

            Section 8-43-404(5)(a)(I)(A), applicable to this 2008 injury and 

claim for benefits, provides that: 

“In all cases of injury, the employer or insurer shall provide a list of at 

least two physicians or two corporate medical providers or at least one 

physician and one corporate medical provider, where available, in the first 



instance, from which list an injured employee may select the physician who 

attends said injured employee.”

The statute further provides that if “the services of a physician are not 

tendered at the time of injury, the employee shall have the right to select a 

physician or chiropractor.”

            This statute affords the employer the right to designate at least 

two physicians and/or corporate providers that are deemed authorized to provide 

medical treatment.  Consistent with the version of ß 8-43-404(5)(a) that was 

amended in 1997, the current version provides that the employer’s right to 

designate the authorized providers may be lost and the right of selection passed 

to the claimant if medical services are not tendered “at the time of injury.”  

See Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).

            Moreover, the ALJ concludes that cases holding that once the ATP is 

“selected” the claimant may not change physicians or employ additional providers 

without obtaining permission from the insurer or exercising a right granted by 

statute remain good law.  This is true because the current version of ß 

8-43-404(5)(a)(I)(A) still gives the employer the initial right to designate the 

authorized provider, and the respondents still remain interested in the 

selection of the ATP since they are liable to pay for the medical treatment.  

See Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999).

            Section 8-43-404(5)(a)(II)(B), C.R.S., provides that if an employer 

“has its own on-site health care facility, the employer may designate such 

on-site health care facility as the authorized treating physician.”  However, 

the statue further provides that the employer must comply with subparagraph 

(III) of this paragraph (a) of the statute.  Section 8-43-404(5)(a)(III) 



establishes a method by which an employee may “obtain a one-time change in the 

designate authorized treating physician” if the employee follows certain 

statutorily prescribed procedures.

            The Director (Director) of the Division of Workers’ Compensation 

(DOWC) has adopted regulations governing the application of these statutory 

provisions.  Recognizing that the statute does not define precisely when and how 

the mandated “list” of providers must to be given to the injured worker, the 

Director has adopted WCRP 8-2(A)(1).  This rule states that the “list can 

initially be provided to the injured worker verbally or through an effective 

pre-injury designation.”  However, the rule also requires that a “written 

designated provider list shall be mailed, hand-delivered or furnished in some 

other verifiable manner to the injured worker within seven (7) business days 

following the date the employer had notice of the injury.”  WCRP 8-2(D) provides 

that if “the employer fails to comply with this Rule 8-2, the injured worker may 

select an authorized treating physician of the worker’s choosing.”

            WCRP 8-4 governs situations in which the employer maintains a 

“qualified on-site health care facility.”  Consistent with the statute, the rule 

provides that the employer may designate the on-site facility as the ATP 

provided the facility meets certain criteria.  Significantly, WCRP 8-4(C) 

recognizes, consistent with ß 8-43-404(5)(a)(I)(A), that an employer that 

maintains a qualified on-site facility is not exempted from complying with the 

statutory requirement to provide a “list” of alternative providers.  Rather, 

“within seven (7) business days following notice of an on the job injury” the 

employer must “provide the injured worker with a designated provider list 

consistent with the provisions of Rule 8-2(A)(2).”  WCRP 8-4(C) further provides 



that while the on-site provider shall be the initial ATP, the claimant may 

change to a provider on the list by complying with the requirements of ß 

8-43-404(5)(a)(III).

            Here it is not disputed that the employer maintained a qualified 

on-site health care facility, and that the claimant’s supervisor referred the 

claimant to the facility for treatment after notice of the injury on June 25, 

2007.  Moreover, the respondents do not actually dispute that they failed to 

comply with 8-43-404(5)(a)(I)(A) and WCRP 8-4(C) by providing the claimant with 

a written list of providers within seven business days of June 25, 2008.  

Consequently, the ALJ concludes that on July 8, 2008, “right of selection” 

passed to the claimant in accordance with ß 8-43-404(5)(a)(I)(A) and WCRP 

8-2(D).  

            In Squitieri v. Tayco Screen Printing, Inc., W.C. No. 4-421-960 

(ICAO September 18, 2000), the ICAO held that held that the term “select,” as it 

appears in the predecessor to ß 8-43-404(5)(a)(I)(A) is unambiguous and should 

be construed to mean “the act of making a choice or picking out a preference 

from among several alternatives.  Thus, the ICAO held that a claimant “selects” 

a physician when she “demonstrates by words or conduct that [she] has chosen a 

physician to treat the industrial injury.”  The ICAO also indicated that the 

question of whether the claimant selected a particular physician as the ATP is 

one of fact for determination by the ALJ, and the ALJ’s resolution of this issue 

must be upheld if supported by the record.

As determined in Findings of Fact 16 and 17, the ALJ concludes the claimant 

proved it is more probably true than not that by her actions she selected Dr. 

Busse as the authorized treating chiropractor after the respondents failed 



timely to give her a provider list on or before July 7, 2008.  As found, the 

claimant began treatment with Dr. Busse on July 2, 2008, advised him that she 

had been injured at work.  She continued treatment with Dr. Busse until 

approximately September 2008, after Dr. Yamamoto referred her to another 

chiropractor, Dr. Larimore.  These acts demonstrate the claimant chose to be 

treated by Dr. Busse, and he became the authorized provider after the right of 

selection passed to the claimant on July 8, 2008.  For the reasons stated in 

Finding of Fact 17 the ALJ is not persuaded that the claimant selected Dr. 

Yamamoto as the ATP.  

            Because the ALJ has determined that the claimant selected Dr. Busse 

as the authorized treating chiropractor, the ALJ need not consider the 

claimant’s assertion that the August 1, 2008, letter constituted a request for a 

“one-time change of provider” and that the respondents waived any objection to 

this request by failing to respond to it.

ORDER

            Based upon the foregoing findings of fact and conclusions of law, 

the ALJ enters the following order:

            1.         Insurer shall pay claimant interest at the rate of 8% per 

annum on compensation benefits not paid when due.

2.         The claimant’s average weekly wage is $760.02.  The respondents shall 

pay the admitted permanent partial disability benefits in accordance with the 

statutory formula, including this modified average weekly wage.

3.         Dr. Busse is an authorized chiropractic provider for purposes of the 

industrial injury that the claimant sustained on June 25, 2008.

4.                  Issues not resolved by this order are reserved for future 



determination.

DATED: November 12, 2009

__________________________________

David P. Cain

Administrative Law Judge

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-785-525

ISSUES

            The issues for determination are compensability, employment, average 

weekly wage, temporary total disability benefits, medical benefits, and penalty 

for failure to insure. Claimant, in his position statement, argued for a penalty 

for failure to timely report the injury to the Division of Workers’ 

Compensation. This issue was not mentioned at the beginning of the hearing and 

was not argued by Respondent. This penalty issue, and other issues not 

determined by this hearing, will be reserved for future determination. 

FINDINGS OF FACT

1.                  Claimant entered into a Taxicab Operation Agreement with 

Respondent on January 28, 2009. By entering into the agreement, Claimant and 

Respondent acknowledged that Claimant was an independent contractor, free from 

authority and control of Respondent. Further, in the agreement Claimant 



acknowledged that he is not entitled to workers’ compensation benefits and that 

he is obligated to pay federal and state income tax on any monies earned 

pursuant to the agreement. Pursuant to the agreement, Claimant is required to 

pay a “stand” fee of $672.00 per week. The stand fee entitles Claimant to lease 

the cab and to take advantage of Respondent’s dispatch system.

2.                  Claimant was involved in an accident that resulted in 

serious injury on February 8, 2009.  The accident occurred when a driver of a 

stolen vehicle broadsided Claimant while he was driving the taxi pursuant to the 

Taxicab Operation Agreement with Respondent. This occurred on the second day 

that Claimant had driven the taxi since signing the Taxicab Operation Agreement. 

3.                  Denver Health has treated Claimant since his injury. The 

treatment he has received from Denver Health has been reasonably necessary to 

cure and relieve him from the effects of the injury. 

4.                  Claimant had worked for Respondent on and off for some 

years. In August 2007, Claimant and his wife went overseas and spent the entire 

year of 2008 overseas. Claimant did not work for Respondent and earned no wages 

from August 2007 through 2008. 

5.                  Claimant and his wife testified as to his gross receipts 

during the full day and part day Claimant worked for Respondent in February 

2008.  The two days were a Friday and Saturday, which are busier than other days 

of the week. The gross receipts from those two days do not accurately reflect 

his average weekly wage. 

6.                  In 2007, Claimant filed a US Income Tax Return showing that 

his wife earned $8,902 and that he earned nothing. Claimant indicated his 



occupation as “unemployed.” In 2006, Claimant filed a US Income Tax Return 

showing that his wife earned $7,856 in wages and that he earned $926 in business 

income. Claimant claimed that he paid $9,800 for his lease and $5,874 for car 

and truck expenses. Claimant also claimed that he drove 13,200 business miles 

and that he had evidence to support this deduction. In 2005, Claimant filed a US 

Income tax Return showing that his wife earned $25,622. Claimant claimed a 

business loss of $2,538 for 2005, claiming that he paid $11,780 for his lease 

and $7,148 in car and truck expenses. He also claimed that he drove 17,560 

business miles and that he had documentation for his deductions. The income tax 

returns for the prior years are not credible evidence of his earnings during 

those years. 

7.                  Claimant testified as to his earnings as a taxi driver in 

prior years. However, his tax returns show either a lack of understanding of 

income and expenses, or a deliberate underreporting of his income to the IRS. In 

either event, Claimant’s testimony as to his income is not credible or 

persuasive. 

8.                  Claimant and his wife testified that he earned adequate 

income to fund their living expenses and to pay for extraordinary medical 

expenses during the time he worked for Respondent and during his year off. 

Claimant’s wife had earnings during these years and the evidence does not show 

what earnings Claimant had from his work for Respondent. 

9.                  Taxi drivers testified as to their earnings before the PUC 

in 2008. The drivers were seeking higher fares. Drivers reported earning $15.00 

to $25.00 per hour before expenses. However, the PUC report notes that “drivers’ 

costs and profitability were not a focus of this report.”[1] This PUC report is 



not persuasive evidence of taxi drivers’ earnings in 2009. 

10.             Elsayed, a former taxi driver for Respondent, testified that he 

made about $100.00 per day after expenses and worked five days per week. This 

testimony is credible and persuasive. 

11.             Claimant testified that in the prior years he had worked six 

days per week for Respondent, and that he was planning on working six days per 

week when he resumed working for Respondent. It is likely that Claimant would 

not have worked six days per week every week due to an occasional illness or 

illness of a family member, and an occasional vacation. It is found that it is 

more likely than not that Claimant would work five days per week and earn 

$100.00 per day after expenses. Claimant’s average weekly wage is fairly 

computed to be $500.00 per week. 

12.             At the time of the accident, Respondent had a policy with AIG 

that covered Claimant. The policy covers medical expenses with a deductible of 

$500.00 and a maximum amount of $100,000.00. The policy also provides for 

indemnity benefits with a maximum amount of $200.00 per week for up to 52 weeks. 

The policy has an aggregate limit of $250,000.00. No benefits are paid for 

permanent impairment or disability. The AIG Insurance coverage does not provide 

similar coverage to a worker’s compensation policy. 

13.             Claimant has not returned to work since the accident due to the 

injuries he sustained in the accident. As of the date of the hearing, Claimant 

has been disabled for 37.2857 weeks. 

 

CONCLUSIONS OF LAW

            Claimant has established by a preponderance of the evidence that, at 



the time of the accident, he working as a driver with Respondent, a common 

carrier. Respondent provided coverage under an insurance policy issued by AIG. 

That policy capped temporary disability benefits and medical benefits.  That 

policy did not provide coverage for any permanent impairment or disability. The 

policy is not similar to a workers’ compensation policy. Section 8-40-301(6), 

C.R.S.; Gebrekidan v. MKBS, LLC, W.C. 4-687-723 (ICAO, May 10, 2007). 

            The physicians and other providers at Denver Health who treated 

Claimant for his injuries from the accident are authorized. Section 8-43-404(5), 

C.R.S. The treatment Claimant has received from Denver Health was reasonably 

needed to cure and relieve Claimant from the effects of the compensable injury. 

Respondent is liable for the medical care Claimant receives from Denver Health. 

Section 8-42-101(1), C.R.S. Liability is limited to the amounts established by 

the Division of Workers’ Compensation fee schedule. Section 8-43-404(5), C.R.S. 

Respondent may credit any amounts paid by AIG. Respondent shall reimburse 

Claimant for any amounts not paid by AIG and paid by Claimant.

            On the evidence presented, Claimant’s average weekly wage has been 

fairly determined to be $500.00 per week. Section 8-42-102(3), C.R.S. Temporary 

total disability is payable at the rate of two-thirds of that amount, which is 

$333.33 per week. Section 8-42-105(1), C.R.S. As of the date of the hearing, 

Claimant has been temporary and totally disabled for 37.2857 weeks. Claimant is 

entitled to temporary disability indemnity benefits totaling $12,428.57. AIG has 

paid disability indemnity benefits of $200.00 per week, except for the first two 

weeks, for a total of 35.2857 weeks as of the date of the hearing. AIG has 

therefore paid $7,057.14. Respondent is liable to Claimant for temporary total 

disability benefits in the amount of $5,371.43. Respondent is also liable for 



interest at the rate of eight percent per annum on all benefits not paid when 

due. Section 8-43-410, C.R.S. 

            Respondent did not carry workers’ compensation insurance on Claimant 

at the time of the injury. Compensation is increased by 50% for the failure to 

insure. As of the date of the hearing, Claimant was entitled to $12,428.57 in 

compensation in the form of temporary disability benefits. Respondent is liable 

for 50% of that amount, or $6,214.29, as a penalty for failure to insure. 

            Respondent must pay a deposit or post a bond for the amount of the 

present value of all unpaid compensation or benefits. Section 8-43-408(2), 

C.R.S. As of the date of the hearing, there is $5,371.43 in unpaid temporary 

disability benefits, and $6,214.29 in unpaid penalty for failure to insure. The 

amount of the interest, the future temporary and permanent disability benefits, 

and the unpaid and future medical bills is not known. The amount of the bond or 

deposit is set at $12,000.00. 

            Respondent is liable for temporary disability benefits increased by 

fifty percent after the date of the hearing until temporary disability benefits 

are terminated pursuant to Section 8-42-105(3), C.R.S., or other provision of 

the Worker’s Compensation Act. 

ORDER

            It is therefore ordered that:

1.                  Respondent is liable for the medical care Claimant receives 

from Denver Health. Liability is limited to the amounts established by the 

Division of Worker’s Compensation fee schedule. Respondent may credit any 

amounts paid by AIG. Respondent shall reimburse Claimant for any amounts not 

paid by AIG and paid by Claimant.



2.                  Respondent shall pay Claimant temporary total disability 

benefits due as of the date of the hearing in the amount of $5,371.43. 

Respondent shall pay interest at the rate of eight percent per annum. 

3.                  Respondent shall pay Claimant $6,214.29 as a penalty for 

failure to insure. 

4.                  Respondent shall pay Claimant temporary disability benefits 

and penalty for failure to insure from the date of the hearing until terminated 

pursuant to law. Respondent may credit any disability indemnity benefits paid by 

AIG. 

5.                  In lieu of payment of the above compensation and benefits to 

the Claimant, Respondent shall:

a.      Deposit the sum of $12,000.00 with the Division of Workers' 

Compensation, as trustee, to secure the payment of the unpaid compensation and 

benefits awarded. The check shall be payable to and sent to the Division of 

Workers' Compensation, 633 17th Street, Suite 900, Denver, Colorado, 80202, 

Attention Sue Sobolik; or

b.      File a bond in the sum of $12,000.00 with the Division of Workers' 

Compensation within ten (10) days of the date of this Order (i) signed by two or 

more responsible sureties who have received prior approval of the Division of 

Workers' Compensation; or (ii) issued by a surety company authorized to do 

business in Colorado. The bond shall guarantee payment of the compensation and 

benefits awarded.

It is further ordered that Respondent shall notify the Division of Workers' 

Compensation of payments made pursuant to this Order.

It is further ordered that the filing of any appeal, including a petition to 



review, shall not relieve Respondent of the obligation to pay the designated sum 

to the trustee or to file the bond. Section 8-43-408(2), C.R.S. 

6.           Matters not determined herein are reserved for future 

determination.

DATED: November 12, 2009

 

Bruce C. Friend, ALJ

Office of Administrative Courts

 

W.C. No. 4-792-207

 

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 

ISSUE

            

The sole issue to be determined by this decision concerns the compensability of 

an aggravation of an alleged occupational disease of the Claimant’s back. 

 

            

FINDINGS OF FACT

 

Based on the evidence presented at hearing, the ALJ makes the following Findings 

of Fact:

 

1.         Claimant is a 56-year old male who sustained a compensable 



occupational disease to his lumbar spine, with no specific date of event or 

traumatic injury noted.  He began work with the Employer on August 8, 1983 and 

worked continuously at heavy duties until his last day of work on April 30, 

2009.  Claimant had sustained a prior low back stain with the Employer in 1988 

for which he filed a workers’ claim for compensation, and for which he received 

medical treatment.  His 1988 lumbar strain resolved by 1990 and is unrelated to 

his present symptomatology or present workers’ claim for compensation.  

2.         The Claimant was employed as a sanitation worker/janitor, which 

entailed heavy lifting, the cleaning of machines, snow removal, trash disposal 

into containers at chest level or above, i.e., overhead, cleaning offices, 

sweeping, mopping, buffing floors, cleaning bathrooms, the lunchroom, hallways 

and stairwells.   According to the Claimant, most of his job duties entailed 

heavy work.  This is undisputed by any persuasive evidence, and the ALJ so 

finds.

3.         Claimant advised Henry J. Roth, M.D., the Independent Medical 

Examiner (IME) hired by Respondents, that he back pain following his 1988 strain 

and it resolved in 1990. He began experiencing back pain symptoms in 2007. He 

went to see his personal physician, Harry Walter, D.O., who ultimately obtained 

an MRI (magnetic resonance imaging) scan which revealed degenerative disc 

disease at every level of Claimant’s thoracic and lumbar spine, with spinal 

stenosis present at levels L1-L2, L2-L3, L3-L4, and L4-L5.  As a result of Dr. 

Walter’s findings and the MRI findings, the Claimant underwent a spinal fusion 

in September 2007, and a second emergency fusion due to continuing symptoms on 

September 24, 2008.  According to Dr. Walter, repeat fusion surgeries are not 

uncommon.  Following Claimant’s second spinal fusion surgery, he returned to 



work, and began experiencing increasing back pain after performing his heavy job 

duties.  Claimant voluntarily terminated his employment with the Employer in 

April 2009. Thereafter, on May 1, 2009, he filed a workers’ claim for 

compensation based upon an alleged occupational disease to his lumbar spine.  He 

affixes the onset date of his occupational disease at February 5, 2008.

4.         Dr. Walter is of the opinion that Claimant’s present disability is 

proximately caused by Claimant’s employment that required that Claimant perform 

“heavy lifting, mopping, reaching, twisting under considerable stress, etc.”  At 

hearing, Dr. Walter stated that the constant spinal loading, or lifting, in 

connection with Claimant’s employment, as well as the continual twisting 

movement of the joints in Claimant’s spine aggravated or caused his spine to 

degenerate by wearing out the soft tissue which then resulted in the diagnosis 

of spinal stenosis and the need for surgery.  Dr. Walter based his opinion on 

his personal knowledge and practice for 35 years as a practitioner of family 

medicine, and the numerous patients he had treated in the past with work related 

injuries, plus his long-term familiarity with Claimant’s medical condition.  Dr. 

Walter is not Level II accredited, but has continuously been licensed to 

practice medicine in Colorado for 35 years.   He has treated 10-15 patients in 

his practice with degenerative disc disease.  Based on Dr. Walter’s opinion, 

which the ALJ finds more credible and persuasive than Dr. Roth’s opinion, the 

ALJ finds that Claimant’s work for the Employer herein caused a substantial and 

permanent aggravation of the Claimant’s underlying degenerative back condition.

5.         Respondents’ IME, Dr. Roth, examined the Claimant once at his office 

on September 8, 2008.  This examination lasted for approximately one hour.  Dr. 

Roth never spoke with any other medical providers in this case.  Dr. Roth is of 



the opinion that Claimant’s diagnoses include degenerative disease throughout 

his spine with resultant spinal stenosis at numerous levels, and that the spinal 

stenosis is caused by the degeneration in his lumbar spine.  Further, he 

expressed the opinion that Claimant’s degenerative disc disease was not caused 

or aggravated by his work environment.  Like Dr. Walter, Dr. Roth relied on his 

personal medical practice of lesser duration than that of Dr. Walter, and upon 

so-called recent trends and medical studies.  He cited 10 medical studies 

related to the cause of degenerative disc disease and its relationship to the 

work place and genetic factors, and produced along with his report the results 

of several related studies pertaining to spinal loading (lifting) as a risk 

factor for back pain, intervertebral disc aging and degeneration, and lumbar 

disk degeneration epidemiology in support of his opinion. He stated the alleged 

avant- garde opinion that there is now a shift in current medical “science” that 

degeneration of a person’s lumbar spine or intevetrabal disc, without evidence 

of a traumatic injury, is due largely to genetic make-up and has essentially no 

relationship to a person’s work environment.  Dr. Roth’s opinion runs contrary 

to conventional medical wisdom as revealed by Dr. Walter’s testimony, and it 

also defies reason and common sense to maintain that years of heavy lifting has 

absolutely no relationship to an aggravation and acceleration of a degenerative 

back condition.  The ALJ resolves the conflict in medical opinion in favor of 

Dr. Walter’s opinion and against Dr. Roth’s opinion in this regard.

            6.         Claimant has no family history of any type of 

degenerative arthritis or disc disease, which makes Dr. Roth’s opinion that 

these degenerative conditions have genetic origins unlikely and the ALJ so 

finds.                                                                           



                                                                                 

                                                                                 

      7.         The Claimant has proven that it is more reasonably probable 

than not that Claimant’s 25 years of heavy work for the Employer herein 

aggravated and accelerated his degenerative condition of the back, substantially 

and permanently aggravating his back condition, to the point that Claimant could 

no longer work as of April 30, 2009.  Therefore, the Claimant has proven by 

preponderant evidence that he sustained a compensable occupational disease to 

his back, proximately resulting directly from his 25-year employment for the 

Employer and the conditions under which his work was performed, which followed 

as a natural incident of his work and the exposure occasioned thereby and did 

not come from a hazard to which the Claimant would have been equally exposed 

outside of his employment ñ in this case his family tree and walking the earth 

as a homo sapiens sapiens.

 

 

CONCLUSIONS OF LAW

 

            Based upon the foregoing Findings of Fact, the ALJ makes the 

following Conclusions of Law:

 

In deciding whether an injured worker has met the burden of proof, the ALJ is 

empowered “to resolve conflicts in the evidence, make credibility 

determinations, determine the weight to be accorded to expert testimony, and 

draw plausible inferences from the evidence.”  See Kroupa v. Industrial Claim 



Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 

v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The same principles concerning 

credibility determinations that apply to lay witnesses apply to expert witnesses 

as well.  See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact 

finder should consider, among other things, the consistency or inconsistency of 

a witness’ testimony and/or actions; the reasonableness or unreasonableness 

(probability or improbability) of a witness’ testimony and/or actions (this 

includes whether or not the expert opinions are adequately founded upon 

appropriate research); the motives of a witness; whether the testimony has been 

contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. 

Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact 

finder should consider an expert witness’ special knowledge, training, 

experience or research (or lack thereof).  See Young v. Burke, 139 Colo. 305, 

338 P. 2d 284 (1959).  As found, he opinion of Dr. alter concerning the 

proximate causal relationship of Claimant’s work duties to the acceleration and 

aggravation of his occupational back disease is more credible and persuasive 

than Dr. Roth’s opinion to the contrary.

 

An “occupational disease” is a disease resulting directly from the employment as 

a proximate cause and one that does come from a hazard to which the employee 

would have been equally exposed outside of the employment.  ß 8-40-201 (14), 

C.R.S. (2009).  See City of Colorado Springs v. Industrial Claim Appeals Office, 

89 P. 3d 504 (Colo. App. 2004).  As found, Claimant has proven an occupational 

disease with an onset date of February 2008, and a last injurious exposure of 

April 30, 2009.



The purpose of ß 8-41-304(1), C.R.S. (2009), is to assign liability for an 

occupational disease where a claimant has been exposed to the hazards of the 

disease during successive employments. Robbins Flower Shop v. Cinea, 894 P.2d 63 

(Colo. App. 1995); Seyhouwer v. Kristin F. Robbins, D.D.S. W. C. Nos. 4-462-729, 

4-471-878 (ICAO, May 20, 2003). If a claimant proves an injurious exposure with 

the employer, then he must prove by a preponderance of the evidence that her 

preexisting condition was substantially and permanently aggravated.  See Monfort 

Inc. v. Rangel, 867 P.2d 122 (Colo. App. 1993); Fisher v. United Parcel Service, 

W.C. Nos. 4-114-768 & 4-221-453 (ICAO, May 8, 1996); aff'd, (Colo. App. No. 

96CA0943, February 20, 1997) [not selected for publication].   As found, 

Claimant has proven exposure while working for the same Employer herein; and, he 

has proven that his continuous exposures substantially and permanently 

aggravated his preexisting degenerative back condition.

 

Under ß 8-41-304(1), C.R.S. (2009), a injured worker is not required to exactly 

pinpoint which period of employment most injuriously exposed him to the hazards 

of the occupational disease; instead, the worker is allowed to recover from the 

last employer in whose employ the last injurious exposure occurred and resulted 

in an aggravation that is both permanent and substantial.  Monfort, Inc. v. 

Rangel, supra.  The length of employment with a particular employer continues to 

be immaterial to a finding of liability; the focus is on both the harmful nature 

of the concentration of the exposure and the magnitude of the effect of the 

exposure. As found, Claimant’s exposure to the aggravating factors of his 

degenerative back condition with the Employer herein was long-term and intensive 

and it had a substantial impact on the aggravation and acceleration of his 



degenerative back condition.

 

ß 8-41-304 (1), C.R.S. (2009), also provides that the employer in whose 

employment the employee was last injuriously exposed and suffered a substantial 

permanent aggravation of an occupational disease shall alone be liable for the 

substantial permanent aggravation, without right of contribution.  See Monfort, 

Inc. v. Rangel, supra; Robbins Flower Shop v. Cinea, supra.  Also, where an 

occupational disease is the proximate cause of the disability, there exists an 

occupational disease with no apportionment.  Anderson v. Brinkoff, 859 P.2d 819 

(Colo. 1993).  This is also true for a substantial, permanent aggravation of a 

preexisting occupational disease.  The Anderson v. Brinkoff rule, however, only 

applies to occupational diseases not to accidents.  Lindner Chevrolet v. 

industrial Claim Appeals Office, 914 P.2d 496 (Colo. App. 1995).  Indeed, there 

is no right of contribution even though there are other injurious exposures with 

previous employers.  Claimants in the Matter of the Death of Garner v. Vanadium 

Corp. of America, 194 Colo. 358, 572 P.2d 1205 (1977).  As found, Claimant 

sustained a substantial, permanent aggravation of his previous degenerative back 

condition, with an onset in February 2008, and a last injurious exposure on 

April 30, 2009.

 

The injured worker has the burden of proof, by a preponderance of the evidence, 

of establishing the compensability of an industrial injury and entitlement to 

benefits.  ßß 8-43-201 and 8-43-210, C.R.S. (2009).  See City of Boulder v. 

Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 

12 P. 3d 844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P. 



3d 29 (Colo. App. 2000).  A “preponderance of the evidence” is that quantum of 

evidence that makes a fact, or facts, more reasonably probable, or improbable, 

than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 

104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 

No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002].   Also 

see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found,  

 

Claimant has sustained his burden with respect to compensability of the 

aggravation and acceleration of the occupational disease of his back.

 

ORDER

 

IT IS, THEREFORE, ORDERED THAT:

 

The Claimant sustained a compensable occupational disease to his back, arising 

out of the course and scope of his employment for the Employer, with a last 

injurious exposure date of April 30, 2009.

 

Any and all issues not determined herein are reserved for future decision.

            

DATED this______day of November 2009.

 

 

 

____________________________



EDWIN L. FELTER, JR. 

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-756-823

ISSUES

ÿ                  What is Claimant’s appropriate average weekly wage (”AWW”)?

FINDINGS OF FACT

1.                  Claimant testified that he suffered an admitted injury 

arising out of and in the course of his employment with employer on December 2, 

2007.  Claimant continued to work for employer until April 7, 2008 when he was 

taken off of work.

2.                  Claimant testified that he received temporary total 

disability (”TTD”) for the periods of April 7, 2008 through April 23, 2008.  

Claimant also received TTD benefits from Respondents for the period of June 4, 

2009 through August 4, 2009.  Claimant returned to modified duty and received 

temporary partial disability benefits from August 5, 2009 through September 15, 

2009.  The ALJ finds the testimony of Claimant credible.  Claimant’s testimony 

was not challenged by Respondents.



3.                  According to the wage records entered into evidence, in the 

eight weeks between February 4, 2008 through March 30, 2008 (the last full pay 

period before Claimant began receiving temporary total disability benefits), 

Claimant earned $10,546.13.  This equates to a weekly average of $1,318.26.  

Claimant’s wages include his regular hourly wage, plus additional compensation 

for ski school work.  Employer also paid a portion of Claimant’s health 

benefits.

4.                  Claimant testified that through his attorney he requested 

wage information from Respondent Insurer on June 8, 2009 but did not receive a 

response to his inquiry.

5.                  Claimant testified that he was laid off by his employer as 

of September 15, 2009.

6.                  The ALJ finds the testimony of Claimant credible.  The ALJ 

finds that the appropriate calculation for Claimant’s average weekly wage 

includes the eight weeks of earnings in the full pay periods prior to Claimant 

being taken off of work as of April 7, 2008.

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 

quick and efficient delivery of disability and medical benefits to injured 

workers at a reasonable cost to employers, without the necessity of any 

litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation 

claim has the burden of proving entitlement to benefits by a preponderance of 

the evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 

leads the trier-of-fact, after considering all of the evidence, to find that a 

fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 



(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 

in favor of either the rights of the injured worker or the rights of the 

employer.  Section 8-43-201, C.R.S., 2007.  A Workers’ Compensation case is 

decided on its merits.  Section 8-43-201, supra.

The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might 

lead to a conflicting conclusion and has rejected evidence contrary to the above 

findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 

Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 

fact finder should consider, among other things, the consistency or 

inconsistency of the witness’s testimony and actions; the reasonableness or 

unreasonableness (probability or improbability) of the testimony and action; the 

motives of the witness; whether the testimony has been contradicted; and bias, 

prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 

P.2d 1205 (1936); CJI, Civil 3:16 (2006).

The ALJ must determine an employee’s average weekly wage (”AWW”) by calculating 

the money rate at which services are paid the employee under the contract of 

hire in force at the time of the injury, which must include any advantage or 

fringe benefit provided to the Claimant in lieu of wages.  Section 8-42-102(2), 

C.R.S.; Celebrity Custom Builders v. Industrial Claim Appeals Office, 916 P.2d 

539 (Colo. App. 1995).  Section 8-42-102(3), C.R.S., provides the ALJ with 

discretion for computing Claimant’s AWW where “by reason of the nature of the 

employment or the fact that the injured employee has not worked a sufficient 

length of time to enable earnings to be fairly computed thereunder or has been 

ill or has been self-employed or for any other reason, will not fairly compute 



the average weekly wageÖ”

Claimant argues that due to the fact that he did not begin to miss time from 

work as a result of his injury until April, 2008, the appropriate calculation 

for his AWW is the amount of money he earned prior to his becoming “disabled.”  

The ALJ agrees.  

As noted by the Colorado Supreme Court in Avalanche Industries, Inc. v. Clark, 

198 P.3d 589 (Colo. 2009), in 1963, the default provision under Section 

8-42-102(2), C.R.S. provides for the calculation of the injured workers’ AWW at 

the time of the “injury”.  Based on the lay definition of “accident” and 

“injury”, the Colorado Supreme Court determined that is the AWW is tied to the 

“time of the injury,” and the “injury” includes the “disability resulting from 

the accident,” then the “time of the injury” necessarily includes the time of 

disablement, not only the time of the precipitating accident.

Alternatively, based on the lack of any other evidence presented at hearing, the 

ALJ finds Claimant has shown by a preponderance of the evidence that the 

discretionary method for calculating the Claimant’s AWW should be applied in 

this case.  The ALJ notes that Respondents failed to present any evidence that 

Claimant’s AWW should be calculated in any other way than the proposed 

calculation using the weeks leading up to Claimant’s temporary disability 

beginning.  While the ALJ notes that the burden of proof is on Claimant in this 

matter, the ALJ finds that Claimant has met that burden of proof and finds that 

the appropriate calculation of Claimant’s AWW to be $1,318.26.  This figure 

represents Claimant’s earnings in the eight weeks prior to his beginning to lose 

time as a result of the industrial injury.

Additionally, Claimant argued at hearing that the cost of Claimant’s continuing 



health insurance should be included in this matter.  However, because Claimant 

had been laid off on September 15, 2009, the court concludes that this issue was 

not ripe for adjudication.  Certainly, if Claimant is entitled to indemnity 

benefits after September 15, 2009, Claimant’s AWW should be increased by the 

cost of continuing COBRA benefits.  However, evidence as to what the cost of 

continuing benefits would be after September 15, 2009 was not available at the 

hearing, and the court refuses to rule on this issue at this time.

ORDER

            It is therefore ordered that:

            1.         Claimant’s average weekly wage for the periods of 

temporary disability benefits paid to Claimant in this case shall be increased 

to $1,318.26.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 

amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  October 27, 2009

___________________________________

Keith E. Mottram

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS



      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. 

ISSUES

ÿ      Whether Claimant suffered a compensable injury arising out of and in the 

course of his employment with employer?

FINDINGS OF FACT

Claimant testified that he began working for employer in October 2007 as a 

laborer.  Employer performed work for Sillich Construction in Aspen.  While 

Claimant had also worked for Sillich Construction in the past, at the time of 

his alleged injury, he was employed with employer.  On or about December 17, 

2008, Claimant was performing work duties at a job site where Mr. Angeles was 

the supervisor for Sillich Construction.  Claimant testified that Mr. Angeles 

instructed him to go outside to clean a large water drain that was covered with 

rocks, snow and debris.  Claimant testified that while lifting a large rock, he 

felt a strong pain in his back.  Claimant testified the rock weighed between 

80-100 pounds.  Claimant testified that he was not sure of the date of the 

injury.

Claimant testified that after the rock incident, his supervisor, Mr. Angeles 

called him over and asked him to help clean inside.  When Mr. Angeles asked him 

to help pick up a bag of cement, Claimant attempted to lift the bag, but could 

not complete the lift.  Mr. Angeles testified that when Claimant attempted to 

lift the bag, Claimant looked to be in pain.  When Mr. Angeles asked him what 

happened, Claimant indicated he hurt himself lifting outside.  Mr. Angeles asked 

Claimant if he wanted to make a report of the incident, but Claimant denied 



wanting to report the injury.  Mr. Angeles gave Claimant lighter work to 

perform, including helping organize wood.  Mr. Angeles testified that he spoke 

to Claimant on the phone later and Claimant told him he was working in a 

restaurant and was still experiencing back pain.  Mr. Angeles told Claimant to 

consult an attorney.  Mr. Angeles also testified that if an employee does not 

report an injury within 48 hours, the employer does not listen to the employee’s 

report of injury.  Mr. Angeles further testified that he and the Claimant are 

friends.  

Claimant continued to work for employer until December 24, 2008 when the crew he 

was working on was laid off.  During this period of time, Claimant continued to 

work eight hours per day.  Claimant testified that after Christmas, his pain got 

worse.

Mr. Angeles testified that when he continued to work for the employer as a 

sub-contractor performing maintenance around a sub-division.  Mr. Angeles 

testified he was contacted by employer and filled out an Accident Report dated 

April 7, 2009.  According to the accident report, Mr. Angeles recalled the 

incident in question and recalled moving bags of cement and wood.  Mr. Angeles 

indicated in the report that Claimant reported to him that he had injured his 

back, but did not think it was a big deal.  The ALJ finds the testimony of Mr. 

Angeles credible and persuasive.

Claimant sought medical treatment with Dr. Abernathy on April 15, 2009.  

Claimant testified that he sought medical treatment after first going to an 

attorney.  Claimant reported a history of having hurt his lower back between 

12/12/08 and 12/20/08.  Claimant was diagnosed with a muscle spasm and sciatica 

and prescribed medications.  Claimant was evaluated by Dr. Goyette on April 17, 



2009.  Claimant reported pain in the lower left side of his back that radiates 

down his left leg.  Claimant reported the pain medication he was previously 

prescribed was too strong and made him sleep.  Claimant was referred for 

physical therapy, provided with work restrictions of no lifting over 15 pounds 

and prescribed Vicodin.  

Claimant was evaluated by Dr. St. John on May 1, 2009 and reported a back injury 

when lifting a heavy rock.  Dr. St. John noted Claimant reportedly felt an 

immediate pop in the left side of his low back, which radiated into the left 

lower extremity.  Dr. St. John diagnosed Claimant with left sided low back pain 

radiating into the left lower extremity that he opined was the result of a work 

related injury.  Dr. St. John also recommended Claimant undergo a magnetic 

resonance image (”MRI”) of the lumbar spine.  The MRI was performed on May 5, 

209 and revealed a mild diffuse annular bulge at both the L3-4 and L4-5 levels.  

At the L5-S1 level, there was a left inferior disc extrusion narrowing the 

subarticular gutter.  It was noted that the S1 was transitional in nature.

Claimant returned to Dr. St. John on July 16, 2009, after undergoing an L5-S1 

epidural steroid injection approximately one week earlier.  Claimant was 

diagnosed with multilevel degenerative disk disease, herniated nucleus pulposus 

on the left at the L5-S1 level, and low back pain predominant symptoms.  Dr. St. 

John recommended Claimant undergo physical therapy and return in 4-6 weeks for 

reevaluation.  Claimant returned to Dr. Hahn and Dr. Goyette for epidural 

steroid injections and physical therapy.  Claimant reported to Dr. Goyotte on 

August 13, 2009  that his symptoms were overall slightly better.  Claimant was 

instructed to follow up with Dr. St. John.

The ALJ credits the testimony of the Claimant and Mr. Angeles and finds that 



Claimant has proven that it is more likely true than not that he suffered an 

industrial injury arising out of and in the course of his employment with 

employer.  The testimony of the Claimant and Mr. Angeles was consistent and 

supported by the medical records.  While Claimant and Mr. Angeles are personal 

friends, the ALJ finds that Mr. Angeles’ testimony is consistent with his report 

filled out in April for employer.  The ALJ further finds that Claimant’s 

testimony is consistent with that of Mr. Angeles and consistent with the medical 

records entered into evidence in this case.

CONCLUSIONS OF LAW

            1.         The purpose of the “Workers’ Compensation Act of 

Colorado” is to assure the quick and efficient delivery of disability and 

medical benefits to injured workers at a reasonable cost to employers, without 

the necessity of any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a 

Workers’ Compensation claim has the burden of proving entitlement to benefits by 

a preponderance of the evidence.  Section 8-42-101, C.R.S.  A preponderance of 

the evidence is that leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case 

are not interpreted liberally in favor of either the rights of the injured 

worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A 

Workers’ Compensation case is decided on its merits.  Section 8-43-201, supra.

            2.         A compensable industrial accident is one that results in 

an injury requiring medical treatment or causing disability.  The existence of a 

preexisting medical condition does not preclude the employee from suffering a 

compensable injury where the industrial aggravation is the proximate cause of 



the disability or need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 

1167 (Colo. App. 1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 

576 (Colo. App. 1990).  A work related injury is compensable if it “aggravates 

accelerates or combines with” a preexisting disease or infirmity to produce 

disability or need for treatment.  See H & H Warehouse v. Vicory, supra.

The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might 

lead to a conflicting conclusion and has rejected evidence contrary to the above 

findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 

Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 

fact finder should consider, among other things, the consistency or 

inconsistency of the witness’s testimony and actions; the reasonableness or 

unreasonableness (probability or improbability) of the testimony and action; the 

motives of the witness; whether the testimony has been contradicted; and bias, 

prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 

P.2d 1205 (1936); CJI, Civil 3:16 (2006).

As found, Claimant has proven by a preponderance of the evidence that the 

lifting incident that took place on or about December 17, 2008 resulted in an 

injury to Claimant resulting in the need for medical treatment.

ORDER

            It is therefore ordered that:

Claimant suffered a compensable injury arising out of and in the course of his 

employment with employer on or about December 17, 2008.

All matters not determined herein are reserved for future determination.

DATED:  October 23, 2009



 

___________________________________

Keith E. Mottram

Administrative Law Judge

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-689-785

ISSUES

ÿ      Whether Claimant proved by a preponderance of the evidence that he is 

entitled to medical treatment that is reasonable, necessary and related to his 

June 30, 2005 industrial injury?

ÿ      Whether Claimant proved by a preponderance of the evidence that he is 

entitled to temporary total disability (”TTD”) benefits for the period of April 

13, 2009 until May 4, 2009?

ÿ      Whether Claimant proved by a preponderance of the evidence that he is 

entitled to temporary partial disability (”TPD”) benefits beginning May 5, 2009 

and continuing until terminated by law?

FINDINGS OF FACT

1.                  Claimant suffered an occupational disease to his low back 

arising out of and in the course of his employment with employer as found by 



Administrative Law Judge Martinez in an Order dated August 10, 2007.  By virtue 

of the August 10, 2007 Order, Respondents were required to pay for ongoing 

medical treatment that is authorized and reasonably necessary to cure and 

relieve Claimant from the effects of the occupational disease.

2.                  As a result of the occupational disease, Claimant received 

treatment from Dr. Slater, the authorized treating physician.  Further 

complicating this matter, Claimant had suffered prior work related injuries to 

his cervical spine that are the result of different workers’ compensation 

claims.  However, ALJ Martinez found that Claimant’s low back complaints were 

related to an occupational disease and separate from Claimant’s admitted 

cervical spine injuries.  

3.                  Despite the fact that the claim was found compensable by ALJ 

Martinez, Respondents have not filed an admission of liability, as the Order did 

not require one to be filed, and did not order temporary disability benefits to 

be paid to Claimant.

4.                  Claimant sought treatment with Dr. Slater on March 18, 2008 

for neck pain related to his prior workers’ compensation claim.  While Dr. 

Slater issued a work release for Claimant taking Claimant off of work beginning 

March 18, 2008 due to “back” pain, it appears Claimant’s complaints with regard 

to this visit were largely related to Claimant’s neck injury, and not to the 

occupational disease to Claimant’s back.  Claimant subsequently underwent 

surgery for his neck under the auspices of Dr. Lopez on April 2, 2008, that 

appear to be related to his prior claim.

5.                  Claimant was evaluated by Dr. Nelson on May 8, 2008 and 

reported that after his cervical surgery, his primary complaint was his low back 



with pain anywhere from 5-8 out of 10 with occasional pain radiating down his 

legs, left greater than right.  Dr. Nelson noted that Claimant’s magnetic 

resonance image (”MRI”) of his lumbar spine, obtained on October 26, 2007 

revealed mild degenerative disk and facet joint changes without significant 

spinal stenosis or nueuroforminal narrowing with a broad based disk bulge at 

L4-L5.  Dr. Nelson recommended epidural steroid injections and possible facet 

joint injections.

6.                  Claimant followed up with Dr. Lopez on June 26, 2008 with 

complaints of very significant low back pain.  Claimant reported his cervical 

symptoms were greatly resolved, with less neck pain and much less radiating left 

arm pain.  Dr. Lopez noted that claimant may benefit from a lumbar fusion, but 

was skeptical overall.  For this reason, Dr. Lopez recommended a discogram at 

L4-5 and L5-S1 with control level at L3-4.  Dr. Lopez indicated Claimant must 

undergo a discogram before he would make a final recommendation about an 

operation.  

7.                  Claimant followed up with Dr. Slater after his surgery for 

both his cervical pain and back pain.  Claimant was continued on work 

restrictions of no lifting greater than 25 pounds.  Claimant returned to Dr. 

Lopez on September 9, 2008 with complaints of increased neck pain.  Dr. Lopez 

again indicated Claimant had significant complaints of low back pain and noted 

that they would attempt to make arrangements for the discogram.  The discogram 

was apparently denied by Respondents on or about September 26, 2008 and has not 

yet been performed.  

8.                  Claimant was evaluated by Dr. Slater on December 16, 2008 

for his cervical spine issues.  Dr. Slater noted that Claimant also had injuries 



to his low back that was covered under a different workers’ compensation claim 

and different carrier.  These multiple claims resulted in issues developing when 

trying to obtain care, and Claimant admitted  to getting frustrated with his 

frequent denials, including the recent denial of the proposed discogram and 

injection.  Claimant returned to Dr. Slater on December 30, 2008 and reported 

his lumbar pain had worsened, especially over the past three weeks.  Claimant 

had been off of work for the previous two weeks due to the increased pain.  

Examination revealed no inconsistencies with Waddell testing.  Dr. Slater 

continued claimant on his prescription medications and suggested a trial of 

lumbar support brace.  Dr. Slater again recommended Claimant obtain a discogram 

and noted that prolonged sitting in a jury bench in response to jury duty 

Claimant had been called for was likely not appropriate for Claimant.

9.                  Claimant presented the testimony of Ms. Kenyon, the office 

manager for employer.  According to Ms. Kenyon, Claimant called in to work sick 

on or about April 13 and April 14, 2009.  Ms. Kenyon spoke to Claimant on the 

phone on April 15, 2009 and Claimant had just left the hospital.  Ms. Kenyon 

requested Claimant receive a written release to return to work prior to coming 

back.  Claimant returned to work for employer on May 4, 2009.

10.             Claimant presented to the emergency room at St. Mary’s Hospital 

on April 15, 2009, April 17, 2009 and April 19, 2009 and reporting he “injured 

[his] low back on Tuesday while shoveling dog poop.”  After going to the 

emergency room on April 15, 2009, Claimant contacted Dr. Lopez via telephone 

pursuant to instructions from the emergency room and reported that he bent over 

to pick something up and his back completely went out on him resulting in 

instant low back pain and right leg pain.  Claimant reported that no tests were 



performed at the emergency room and he was instructed to see Dr. Lopez as soon 

as possible.  At the emergency room on April 19, 2009, Claimant reported a chief 

complaint of acute exacerbation of low back pain.  The emergency room had 

obtained x-rays or Claimant’s lumbar spine on April 17, 2009 that revealed 

degenerative changes and endplate changes of L4-L5 with no abnormal motion with 

flexion and extension views.  Nothing on the x-rays revealed any new findings as 

a result of the April 14, 2009 incident.  Claimant was diagnosed with acute 

exacerbation of chronic low back pain with no evidence of cauda equine or cord 

syndrome.  Claimant returned to work on May 4, 2009 with a lifting restriction 

of 25 pounds as set forth by Dr. Slater.

11.             Claimant returned to Dr. Lopez on May 18, 2009 and reported that 

after his exacerbation of low back pain in April, he feels that he continues to 

slowly get worse.  Dr. Lopez noted Claimant continued to have significant low 

back problems and chronic pain and recommended Claimant undergo a repeat MRI of 

the lumbar spine, in addition to the discogram previously recommended.    

Claimant continued to follow up with Dr. Slater, being evaluated on May 27, 2009 

with complaints of pain at 8 out of 10 with regard to his low back.    Claimant 

returned to Dr. Slater on July 29, 2009 for treatment of his chronic low back 

pain.  Dr. Slater continued Claimant on medications including Cymbalta.  In 

response to an inquiry from Claimant’s attorney, Dr. Slater opined that 

Claimant’s complaints on April 15, 2009 were the result of an acute exacerbation 

of Claimant’s chronic disease and noted that Claimant had not reached maximum 

medical improvement (”MMI”) for his occupational disease to his low back.  Dr. 

Slater opined Claimant’s prescription medications, including Cymbalta, 

Clonezepan, Percocet and Fentenyl were related for the treatment of Claimant’s 



low back pain.  The ALJ finds the medical records from Dr. Slater and Dr. Lopez 

credible and persuasive.

12.             Respondents obtained a records review IME of the Claimant with 

Dr. Brodie on August 25, 2009.  Dr. Brodie noted claimant had chronic low back 

pain prior to the incident on April 14, 2009 and suffered an increase in his 

back pain after scooping dog feces.  Dr. Brodie noted that after the April 14, 

2009 incident, Claimant sought additional medical care and was prescribed 

additional medications, and further noted that the x-rays did not demonstrate 

substantial change in the underlying pathology of Claimant’s lumbar spine.  Dr. 

Brodie found that Claimant may have sustained a temporary increase in his 

pre-existing level of physical disability after the April 14, 2009 incident, but 

has since returned to his baseline levels of function.

13.             Claimant applied for hearing requesting medical benefits for 

treatment of his low back, including the proposed discogram and possible 

injections.  Claimant also sought TTD benefits for the period of April 13, 2009 

through May 4, 2009 and TPD benefits from May 5, 2009 through ongoing.  Claimant 

testified at hearing that the medical benefits he is seeking include the 

discogram, injections and prescription medications.  Despite the fact that this 

claim has been found compensable by virtue of ALJ Martinez’ August 10, 2007 

Order, Claimant testified that he has to pay for prescription medications out of 

his own pocket.

14.             Respondents presented the testimony of Mr. MacEhlenay, the owner 

of employer.  Mr. MacEhlenay testified that they have been able to accommodate 

Claimant’s work restrictions, but the availability of work has declined.  Mr. 

MacEhlenay attributed the lack of work to the current economic conditions.  On 



cross examination, Mr. MacEhlenay testified that Claimant’s hours began to 

decline in 2007 due to Claimant’s increased work restrictions.

15.             The ALJ finds Claimant has shown that it is more probably true 

than not that Claimant’s time off of work beginning on April 15, 2009 was 

causally related to the occupational disease to Claimant’s low back.  While 

Claimant suffered an exacerbation of his occupational disease while picking up 

dog feces at home on April 14, 2009, the ALJ finds that this exacerbation was 

insufficient to sever the causal connection to Claimant’s occupational disease.  

Notably, the ALJ finds that Claimant’s medical providers had documented 

Claimant’s low back condition as worsening leading up to the April 14, 2009 

incident.  Nonetheless, Respondents refused to provide the medical care, 

including the proposed discogram, necessary for Claimant to receive appropriate 

ongoing treatment for his occupational disease.

16.             While Claimant suffered a temporary exacerbation of his 

occupational disease on April 14, 2009, this exacerbation is to be expected when 

the attempts of the medical providers to offer treatment to Claimant is 

frustrated by denials from Respondents.  While the ALJ recognizes that such 

denials are within the rights of Respondents in adjusting the claim, the ALJ 

does not find that the inevitable exacerbation of Claimant’s occupational 

disease to be one that severs the causal relationship of Claimant’s condition 

from his work related claim.  As such, the ALJ finds that Claimant’s 

exacerbation, including the emergency room treatment, is related to Claimant’s 

occupational disease that was determined to be compensable by virtue of ALJ 

Martinez’ August 10, 2007 Order.

17.             The ALJ credits the testimony of the Claimant that he misses 



work as a result of his back pain and has turned down jobs involving checking 

springs as the job puts a lot of pressure on Claimant’s lower back.  The ALJ 

finds that Claimant has shown that it is more probably true than not that his 

temporary partial disability beginning May 5, 2009 when he returned to employer 

is causally related to his occupational disease.  While Claimant returned with 

the same 25 pound work restriction, Claimant had not yet been placed at MMI for 

his occupational disease.  As such, Claimant’s entitlement to temporary partial 

disability benefits begins as of May 5, 2009 and continues until terminated by 

law.

18.             The ALJ credits the reports from Dr. Slater and Dr. Lopez and 

finds that Claimant has shown that it is more probably true than not that the 

medical treatment for Claimant’s low back is reasonable, necessary and related 

to Claimant’s occupational disease.  Specifically, the ALJ credits the reports 

from Dr. Slater and Dr. Lopez and finds that the discogram, repeat MRI and 

prescription medications, including Cymbalta, Clonezepan, Percocet and Fentenyl 

are reasonable and necessary to cure and relieve the Claimant from the effects 

of the occupational disease and are related to Claimant’s occupational disease.  

The ALJ finds that Respondents presented no credible evidence to substantiate 

the argument that Claimant’s ongoing medical treatment was not related to 

Claimant’s occupational disease.

CONCLUSIONS OF LAW

1.         The purpose of the “Workers’ Compensation Act of Colorado” is to 

assure the quick and efficient delivery of disability and medical benefits to 

injured workers at a reasonable cost to employers, without the necessity of any 

litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation 



claim has the burden of proving entitlement to benefits by a preponderance of 

the evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 

which leads the trier-of-fact, after considering all of the evidence, to find 

that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 

P.2d 792 (1979).  The facts in a Workers’ Compensation case are not interpreted 

liberally in favor of either the rights of the injured worker or the rights of 

the employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is 

decided on its merits.  Section 8-43-201, supra.

2.                  The ALJ’s factual findings concern only evidence that is 

dispositive of the issues involved; the ALJ has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 

Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining 

credibility, the fact finder should consider, among other things, the 

consistency or inconsistency of the witness’s testimony and actions; the 

reasonableness or unreasonableness (probability or improbability) of the 

testimony and action; the motives of the witness; whether the testimony has been 

contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 

Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

3.                  To prove entitlement to temporary total disability (TTD) 

benefits, claimant must prove that the industrial injury caused a disability 

lasting more than three work shifts, that he left work as a result of the 

disability, and that the disability resulted in an actual wage loss.  PDM 

Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), 

supra, requires claimant to establish a causal connection between a work-related 



injury and a subsequent wage loss in order to obtain TTD benefits.  PDM Molding, 

Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 

Medical incapacity evidenced by loss or restriction of bodily function; and (2)  

Impairment of wage earning capacity as demonstrated by claimant's inability to 

resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  

There is no statutory requirement that claimant establish physical disability 

through a medical opinion of an attending physician; claimant's testimony alone 

may be sufficient to establish a temporary disability.  Lymburn v. Symbios 

Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning capacity 

element of disability may be evidenced by a complete inability to work, or by 

restrictions which impair the claimant's ability effectively and properly to 

perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 

(Colo.App. 1998).  

4.                  As found, Claimant has proven by a preponderance of the 

evidence that he is entitled to TTD benefits from April 15, 2009 through May 4, 

2009 when he was released to return to work with a 25 pound lifting restriction.

5.                  Respondents are liable for authorized medical treatment 

reasonably necessary to cure and relieve an employee from the effects of a work 

related injury.  Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals 

Office, 797 P.2d 777 (Colo. App. 1990).  Pursuant to Section 8-42-404(5), 

C.R.S., Respondents are afforded the right, in the first instance, to select a 

physician to treat the industrial injury.  Once Respondents have exercised their 

right to select the treating physician, Claimant may not change physicians 

without first obtaining permission from the insurer or an ALJ.  See Gianetto Oil 

Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996).



6.                  As found, Claimant has proven by a preponderance of the 

evidence that the emergency room treatment at St. Mary’s Hospital on April 15, 

2009, April 17, 2009 and April 19, 2009 is reasonable, necessary and related to 

Claimant’s occupational disease.  The ALJ further finds that the treatment 

recommended by Dr. Slater and Dr. Lopez, including the repeat MRI of the lumbar 

spine, the discogram and the prescription medications are reasonable, necessary 

and related to Claimant’s occupational disease.

ORDER

            It is therefore ordered that:

1.                  Respondents shall pay Claimant temporary total disability 

benefits for the period of April 15, 2009 through May 4, 2009.

2.                  Respondents shall pay Claimant temporary partial disability 

benefits from May 5, 209 until terminated by law.

3.                  Respondents shall pay for all reasonable, necessary and 

related medical treatment for Claimant’s occupation disease, including but not 

limited to the medical bills from St. Mary’s Hospital for April 15, 2009, April 

17, 2009 and April 19, 2009 and the recommended discogram, the repeat MRI exam 

and the prescription medications.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 

amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  October 23, 2009

___________________________________

Keith E. Mottram

Administrative Law Judge



 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-629-269

ISSUES

ÿ      The sole issue for determination is whether Claimant’s medication 

prescription for MS Contin is a reasonable, necessary and related maintenance 

medical benefit.

ÿ      The parties stipulated that if the contested medical benefit is 

reasonable necessary and related, a medical bill from August 7, 2007 should be 

ordered to be paid by Respondents pursuant to the Colorado Medical Fee Schedule.

FINDINGS OF FACT

1.                  Claimant suffered an admitted injury to his lower back on 

September 27, 2004 while employed with employer when he was struck by a motor 

vehicle in the employer’s parking lot.  Claimant sought treatment after his 

injury with Dr. Giffith and eventually underwent surgery on December 17, 2004 

that included a right L5-S1 laminectomy, medial facetoctomy, forminotomy and 

diskectomy.  

2.                  Claimant was subsequently referred to Dr. Price.  Dr. Price 

eventually placed Claimant at maximum medical improvement (”MMI”) and provided 



Claimant with a permanent partial disability (”PPD”) rating of 18% whole person 

on August 19, 2005.  Respondents filed a final admission of liability (”FAL”) on 

April 11, 2006 admitting for the impairment rating provided by Dr. Price and for 

general maintenance medical benefits. At the time Claimant was placed at MMI, 

Dr. Price was prescribing Ultram and had switched Claimant’s Skelaxin 

prescription for Robaxin.  Dr. Price opined that she did not believe Claimant 

should use stronger prescriptions.

3.                  Claimant subsequently moved to California and Respondents 

agreed to transfer his post-MMI care to Dr. Badgley.  When Claimant was 

initially evaluated by Dr. Badgley, his medications included Robaxin, Pamelor, 

Ultram and occasional Vicodin.  Dr. Badgley diagnosed Claimant with failed back 

operative procedure with permanent radiculopathy and pain in the low back and 

inadequate pain control.  Dr. Badgley discussed with Claimant possible 

long-acting medications and Claimant agreed to try the medications as he was in 

constant debilitating pain.  Dr. Badgley started Claimant on MS contin every 

twelve hours with Ultram for breakthrough pain as well as Celebrex for 

nonsteroidal use and Skelaxin three times a day for muscle relaxant use.

4.                  Claimant returned to Dr. Badgley on August 23, 2006 and 

reported his pain control was much improved.  Dr. Badgley continued Claimant on 

his pain medications and Claimant continued to follow up periodically with Dr. 

Badgley.

5.                  Respondents referred Claimant to Dr. Renbaum, a physician in 

California, for an independent medical examination (”IME”) on November 28, 2008. 

 Dr. Renbaum noted that Claimant was taking 30mg of MS Contin 6 times per day 

and morphine sulfate 15 mg 4 times per day.  Claimant also reported taking 



Cymbalta for depression.  Dr. Renbaum noted Claimant’s Waddell testing was 0/5.  

With regard to Claimant’s narcotic use, Dr. Renbaum stated in pertinent part:

With regard to his medication, different doctors have different approaches to 

the use of medication.  I and many other doctors try very hard to have patients 

avoid strong narcotic medications.  On the other hand, there are doctors, 

primarily pain management doctors, who quickly put patients on medications like 

MS Contin despite the fact that they are addicting and often over time do not 

provide any significant increased relief.  Ideally, in my opinion, it would be 

best to have the patient on a less addicting medication.  I am sure, however, at 

this point that he has a dependence at minimum on the medications and serious 

effort would have to go into detoxing him and converting him to other medication 

that is less addicting.  I have no objection to using Ultram or Norco, but the 

MS Contin is an extremely addicting medication and I would prefer to have my 

patients off that medication if at all possible.

6.                  Based upon the report from Dr. Renbaum, Respondents have 

denied Claimant’s prescriptions for MS Contin.  On June 17, 2009, Dr. Bagley 

provided a response to the decision to deny Claimant’s prescription medication 

and the report from Dr. Renbaum.  Dr. Bagley noted in his report that when he 

originally examined Claimant in 2007, Claimant was in constant and debilitating 

pain.  Dr. Bagley noted claimant was gradually introduced to a long-acting 

analgesic regimen and received marked benefits from that therapy.  

7.                  Claimant testified at hearing that he is able to function 

with MS Contin, but can not function while using only Ultram.  Claimant 

testified that she has been on morphine for a couple of years and was now taking 

two 30 mg tablets three times per day.  Claimant testified that his prescription 



medications have not changed in the past year.  The ALJ finds the testimony of 

the Claimant credible.

8.                  The ALJ credits the testimony of the Claimant and the 

medical reports of Dr. Bagley and finds that Claimant has shown that it is more 

probably true than not that the use of MS Contin and morphine sulfate are 

reasonably necessary and related to his industrial injury.  The ALJ finds 

Claimant has shown that it is more probably true than not that the MS Contin and 

morphine sulfate are necessary to prevent further deterioration of his physical 

condition.  The ALJ credits the August 23, 2006 report of Dr. Badgley in which 

Claimant reported improvement with his pain control through the use of morphine. 

The ALJ credits the reports of Dr. Badgley over the reports from Dr. Renbaum as 

being more persuasive due to the fact that Dr. Badgley has treated Claimant 

since 2006 and has been able to follow Claimant’s progress.  Moreover, Dr. 

Badgley had the opportunity to evaluate Claimant prior to his being prescribed 

MS Contin and morphine.

CONCLUSIONS OF LAW

1.                  The purpose of the “Workers’ Compensation Act of Colorado” 

is to assure the quick and efficient delivery of disability and medical benefits 

to injured workers at a reasonable cost to employers, without the necessity of 

any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ 

Compensation claim has the burden of proving entitlement to benefits by a 

preponderance of the evidence.  Section 8-42-101, C.R.S.  A preponderance of the 

evidence is that leads the trier-of-fact, after considering all of the evidence, 

to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 

306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 



interpreted liberally in favor of either the rights of the injured worker or the 

rights of the employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ 

Compensation case is decided on its merits.  Section 8-43-201, supra.  

2.                  The ALJ’s factual findings concern only evidence that is 

dispositive of the issues involved; the ALJ has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 

Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining 

credibility, the fact finder should consider, among other things, the 

consistency or inconsistency of the witness’s testimony and actions; the 

reasonableness or unreasonableness (probability or improbability) of the 

testimony and action; the motives of the witness; whether the testimony has been 

contradicted; and bias, prejudice or interest.  See Prudential Insurance Co. v. 

Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

3.                  The need for medical treatment may extend beyond the point 

of maximum medical improvement where claimant requires periodic maintenance care 

to prevent further deterioration of his physical condition.  Grover v. 

Industrial Commission, 759 P.2d 705 (Colo. 1988).  Section 8-42-101, C.R.S., 

thus authorizes the ALJ to enter an order for future maintenance treatment if 

supported by substantial evidence of the need for such treatment.  Grover v. 

Industrial Commission, supra. 

4.                  As found, Claimant has proved by a preponderance of the 

evidence that the prescription medications recommended by Dr. Badgley represent 

reasonable and necessary maintenance medical treatment resulting from Claimant’s 

September 27, 2004 industrial injury.



ORDER

            It is therefore ordered that:

1.                  Respondents shall pay for the prescription medications from 

Dr. Badgley including the MS Contin and morphine sulphate.

2.                  Pursuant to the stipulation of the parties, Respondents 

shall pay for the medical bill incurred by Claimant dated August 7, 2007 

pursuant to the Colorado Medical Fee Schedule.

All matters not determined herein are reserved for future determination.

DATED:  October 20, 2009

___________________________________

Keith E. Mottram

Administrative Law Judge

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-725-863

ISSUES

ÿ      Whether Claimant established by a preponderance of the evidence that her 

claim should be reopened pursuant to Section 8-43-303, C.R.S., based upon a 

worsening of her condition.

FINDINGS OF FACT



1.                  Claimant is a thirty eight (38) year old woman who suffered 

an admitted injury to her left shoulder on June 4, 2007 while in the course and 

scope of her employment with employer.  Claimant was injured when she was 

carrying a saw that weighed over one hundred (100) pounds with another employee 

when the other employee dropped the load causing the full load to pull 

Claimant’s left arm downward.  Following her injury, Claimant was referred to 

Dr. McLaughlin for medical treatment.  Claimant was initially evaluated by Dr. 

McLaughlin on the date of her injury.  Dr. McLaughlin noted Claimant had 

subjecting complaints of pain in her shoulder and complaints of pain with range 

of motion.  Dr. McLaughlin diagnosed Claimant with a possible left 

acromioclavicular separation and provided Claimant with a sling and prescription 

medications.

2.                  Claimant returned to Dr. McLaughlin on June 6, 2007 with 

continued complaints of pain in her shoulder.  Dr. McLaughlin provided Claimant 

with a prescription for Darvocet and recommended continued observation as 

opposed to proceeding with a magnetic resonance image (”MRI”) of the shoulder.  

Claimant returned to Dr. McLaughlin on June 13, 2007 and reported very little 

improvement in her left upper extremity.  Claimant also reported frustration 

with being unable to work.  Dr. McLaughlin noted that due to Claimant’s lack of 

improvement and her reported pain level, he recommended an MRI of the left 

shoulder.   The MRI/arthrogram was performed on June 20, 2007 and revealed no 

abnormalities.

3.                  Claimant returned to Dr. McLaughlin on July 9, 2007 and 

reported significant improvement.  Dr. McLaughlin continued Claimant on work 

restrictions and instructed Claimant to finish her physical therapy.  When 



Claimant returned to Dr. McLaughlin on July 24, 2007, claimant continued to 

report improvement and inquired about being released to full duty.  Due to the 

fact that Claimant still had one more physical therapy appointment, and Claimant 

had not worked on strengthening of her shoulder yet, Dr. McLaughlin continued 

her work restriction.  Claimant returned to Dr. McLaughlin on August 7, 2007 and 

again reported significant improvements.  Dr. McLaughlin continued Claimant with 

a diagnosis of a shoulder strain and increased her work restrictions to no 

lifting greater than 20 pounds.  Claimant returned to Dr. McLaughlin on August 

21, 2007 and reported she had a new job delivering that did not require her to 

lift.  Dr. McLaughlin noted Claimant had full range of motion of her left upper 

extremity and reported that she was doing very well subjectively.  Dr. 

McLaughlin placed Claimant at maximum medical improvement (”MMI”) and released 

her with no permanent impairment.

4.                  Respondents filed a final admission of liability (”FAL”) 

based on Dr. McLaughlin’s report.  Claimant did not object to the FAL and the 

case was closed as a matter of law.  

5.                  Claimant began working for MHC Kenworth (”Kenworth”) shortly 

before she was released from care.  Claimant’s work with Kenworth was as a parts 

expediter.  Claimant denied any new injuries while working with Kenworth.  

Claimant began working for a child-care facility in November, 2008.  Claimant 

denied any additional injuries while employed with the child-care facility.  

Claimant also is a foster parent for special needs children.  At the time of the 

hearing, Claimant provided care for 2 children that she had adopted and had one 

foster child.  Claimant denied any activities as a foster parent that caused a 

new injury to her shoulder.  Claimant also owns several animals, including 



horses.  Claimant denied any new injuries to her shoulder while caring for her 

animals.  The ALJ finds Claimant’s testimony credible.

6.                  Claimant returned to Dr. McLaughlin on August 6, 2008 with 

complaints of increased left shoulder pain beginning a little bit after 

Christmas that had progressively gotten worse.  Dr. McLaughlin noted that 

Claimant’s prior shoulder MRI was normal, although he did note that Claimant 

cervical spine x-rays revealed degenerative joint disease at the C5-6 level.  

Dr. McLaughlin noted some bruising on her right upper arm that Claimant noted 

was from camping and stumbling out the back of her pickup truck.  Dr. McLaughlin 

referred Claimant to Dr. Luker and noted that while it was possible that 

Claimant’s current complaints related back to her June 4, 2007 shoulder injury, 

it was not medically probable due to the fact that Claimant had full active 

range of motion of the left shoulder when she was released at MMI without 

complaints of pain.

7.                  Claimant was initially evaluated by Dr. Luker on August 19, 

2008.  Dr. Luker examined Claimant and reviewed the MRI/arthrogram that had been 

performed on June 20, 2007.  Dr. Luker diagnosed Claimant with left shoulder 

pain, quite possibly representing left shoulder subdeltoid bursitis and 

recommended a subacromial steroid injection.  Claimant returned to Dr. 

McLaughlin on August 26, 2008.  Dr. McLaughlin noted tat Claimant’s current job 

involved very sedentary duties.  Dr. McLaughlin recommended that Claimant 

undergo the steroid injection suggested by Dr. Luker and noted that the steroid 

injection would be helpful to clarify the causality of the issued and if it 

relates back to her old work injury or if it is something new.  Dr. McLaughlin 

released the Claimant to continue to work at full activity.  Claimant returned 



to Dr. Luker for a steroid injection on September 9, 2008.  Claimant returned to 

Dr. Luker for follow up on September 29, 2008 and reported approximately 50% 

pain relief for one week following her initial injection before her pain 

returned.  Dr. Luker recommended a second steroid injection, but it was unclear 

as to whether the injection was authorized.  Therefore, Dr. Luker did not 

proceed with the second steroid injection.

8.                  Claimant returned to Dr. McLaughlin on November 21, 2008.  

Claimant reported that her current job involved full duty at sedentary type 

activities.  After reviewing Dr. Luker’s report, Dr. McLaughlin noted that it 

was still unclear what her diagnosis is, whether it is bursitis and/or rotator 

cuff syndrome or is it an underlying personal disorder of systemic type.  Dr. 

McLaughlin opined that it is probable that the current complaints relate to the 

previous traumatic event based upon Claimant’s history of sedentary work and no 

intervening trauma.  Dr. McLaughlin recommended a second opinion and referred 

Claimant to Dr. Vance, an orthopedic surgeon.  Dr. McLaughlin released Claimant 

to return to work without restrictions and asked Claimant to return after her 

evaluation with Dr. Vance.

9.                  Claimant returned to Dr. McLaughlin on December 17, 2008 and 

reported that she had seen Dr. Vance who recommended physical therapy.  Dr. 

McLaughlin diagnosed Claimant with bursitis and impingement and noted from a 

causality standpoint, Claimant had some discomfort when released at MMI and then 

over some period of time she had increased irritation and swelling.  Dr. 

McLaughlin opined that after being released at MMI, her shoulder weakness 

progressed allowing her shoulder to become more impinged, which then continued 

to irritate the bursa and increase symptoms.



10.             Claimant continued to follow up with Dr. McLaughlin and 

proceeded with physical therapy and use of a TENS unit along with prescription 

medication.  Claimant reported some improvement with the physical therapy and 

TENS unit as of February 23, 2009, but Dr. McLaughlin cautioned that there was 

still a ways to go.  As of March 20, 2009, Claimant had finished her physical 

therapy and Dr. McLaughlin recommended Claimant continue with her TENS unit and 

begin a home program.  Dr. McLaughlin noted that if Claimant continued to 

improve she would be considered at MMI when she returned for follow up in a 

month.  

11.             Claimant returned to Dr. McLaughlin on April 24, 2009 and 

reported continued soreness.  Dr. McLaughlin discussed possibly having Claimant 

return to Dr. Vance for a repeat evaluation, but Claimant indicated she did not 

want surgery.  Dr. McLaughlin diagnosed claimant with impingement of the left 

shoulder and noted that Claimant had continued with physical therapy that 

brought improvement with waxing and waning pain and motion.  Dr. McLaughlin 

noted that without considering surgical intervention, Claimant was at MMI as 

nothing medically will improve her underlying condition.  Dr. McLaughlin 

preformed range of motion measurements and provided Claimant with a permanent 

partial disability (”PPD”) rating of 9% of the upper extremity.  Dr. McLaughlin 

requested Claimant follow up with her again in three months and noted that if 

there was still no change he would recommend a repeat examination with Dr. Vance 

under post MMI maintenance care.

12.             Dr. McLaughlin re-evaluated Claimant under maintenance medical 

care on July 17, 2009.  Dr. McLaughlin noted that Claimant reported the TENS 

unit was not very helpful and was trying to limit her use of Darvocet.  



Examination revealed the left shoulder was tender to palpation in the anterior 

joint line.  Claimant’s range of motion appeared to be similar to her range of 

motion when she was placed at MMI on April 24, 2009 and Dr. McLaughlin noted 

tightness along the left trapezius area.  Dr. McLaughlin recommended a soft 

cervical collar to try to lead to decreased muscle tension in the shoulder 

region and possible psychological counseling.  Claimant returned to Dr. 

McLaughlin on August 21, 2009 with reports of a lot of pain.  Claimant attempted 

to use the cervical collar recommended by Dr. McLaughlin, but the cervical 

collar only caused more tightness to her neck.  Based on Claimant’s increased 

complaints of pain, Dr. McLaughlin recommended Claimant either seek chiropractic 

care with Dr. Dorenkampf, or seek another opinion regarding possible shoulder 

surgery.  Claimant noted she was concerned about authorization issues after 

having to pay for the cervical collar herself, and decided to seek care with Dr. 

Dorenkampf.

13.             The ALJ finds the records of Dr. McLaughlin credible and 

persuasive.  The ALJ finds that Dr. McLaughlin implicitly revoked MMI as of 

November 21, 2008 when he opined that based upon Claimant’s complaints of pain 

and her response to the subacromial injection, that her current condition was 

related to her original June 4, 2007 injury.  While Dr. McLaughlin did not 

provide Claimant with any work restrictions, the ALJ finds that the lack of work 

restrictions was based upon Claimant advising Dr. McLaughlin that her current 

work was sedentary and, thus, no work restrictions were necessary.

14.             While Claimant continued with other activities of daily living, 

including camping, raising children, tending to animals and continued with work 

for other employers, the ALJ finds no credible evidence in the record that any 



of these activities represented a new injury, or intervening event, that would 

sever the causal connection of Claimant’s need for ongoing medical treatment 

from the June 4, 2007 industrial injury.

15.             The ALJ finds that Claimant has shown that it is more probably 

true than not that she suffered a worsening of her condition resulting in the 

need for additional medical care from Dr. McLaughlin and his subsequent 

referrals, including Dr. Vance, Dr. Luker and Dr. Dorenkampf.  The ALJ finds 

that Dr. McLaughlin revoked MMI as of November 21, 2008 before placing Claimant 

back at MMI on April 24, 2009.

16.             While Claimant has been placed at MMI and given a PPD rating by 

Dr. McLaughlin, the ALJ is without authority to order Respondents to pay 

benefits pursuant to the PPD rating of Dr. McLaughlin as the DIME process has 

not yet been completed.

CONCLUSIONS OF LAW

            1,         The purpose of the “Workers’ Compensation Act of 

Colorado” is to assure the quick and efficient delivery of disability and 

medical benefits to injured workers at a reasonable cost to employers, without 

the necessity of any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a 

Workers’ Compensation claim has the burden of proving entitlement to benefits by 

a preponderance of the evidence.  Section 8-42-101, C.R.S.  A preponderance of 

the evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case 

are not interpreted liberally in favor of either the rights of the injured 

worker or the rights of the employer.  Section 8-43-201, C.R.S., (2007)  A 



Workers’ Compensation case is decided on its merits.  Section 8-43-201, supra.

            2.         The ALJ’s factual findings concern only evidence that is 

dispositive of the issues involved; the ALJ has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 

ICAO, 5 P.3d 385 (Colo. App. 2000).

3.         Section 8-43-303(1), C.R.S., provides:

At any time within six years after the date of injury, the director or an 

administrative law judge may Ö review and reopen any award on the ground of 

fraud, an overpayment, an error, a mistake, or a change in condition Ö.

 

4.                  Section 8-43-303(1), supra, provides that an award may be 

reopened on the ground of, inter alia, change in condition.  Claimant shoulders 

the burden of proving his condition has changed and his entitlement to benefits 

by a preponderance of the evidence.  Section 8-43-201, supra; see Osborne v. 

Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A change in condition 

refers either to change in the condition of the original compensable injury or 

to change in claimant's physical or mental condition which can be causally 

connected to the original injury.  Chavez v. Industrial Commission, 714 p.2d 

1328 (Colo. App. 1985).  Reopening is appropriate where the degree of permanent 

disability has changed, or when additional medical or temporary disability 

benefits are warranted.  Richards v. Industrial Claim Appeals Office, 996 P.2d 

756 (Colo. App. 2000).

5.                  The ALJ finds that Claimant has shown that it is more likely 

true than not that her current need for additional medical treatment, including 



the treatment provided by Dr. McLaughlin and his referrals to Dr. Luker, Dr. 

Vance, and Dr. Dorenkampf are reasonable, necessary and related to Claimant’s 

industrial injury.  Based upon the testimony of the Claimant and the medical 

reports from Dr. McLaughlin and Dr. Luker, the ALJ finds that Claimant has shown 

that it is more likely true than not that her condition has worsened after being 

placed at MMI in August 2007 and that her worsened condition is causally related 

to her industrial injury of June 4, 2007.

6.                  The ALJ is without authority to address the issue of PPD 

benefits as the case was closed as a matter of law at the time that Dr. 

McLaughlin provided the Claimant with a PPD rating.  A Division-sponsored 

Independent Medical Examination is a prerequisite to any hearing determining the 

sufficiency of a PPD rating provided by an authorized treating physician.  See 

Town of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 

2002).  The ALJ is unaware of any case requiring Respondents to request a DIME 

upon receiving an impairment rating on a case that is closed as a matter of law. 

 As such, the ALJ does not have jurisdiction to consider the issue of PPD 

benefits.

ORDER

            It is therefore ordered that:

1.                  Claimant’s claim is reopened.  

2.                  Respondents shall pay for all reasonable, necessary and 

related medical treatment provided by Dr. McLaughlin and his referrals, subject 

to the Colorado Medical Fee Schedule.

All matters not determined herein are reserved for future determination.

DATED:  October 16, 2009



___________________________________

Keith E. Mottram

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-690-346

ISSUES

ÿ      Whether Claimant established by a preponderance of the evidence that his 

claim should be reopened pursuant to Section 8-43-303 based upon a worsening of 

his condition?

FINDINGS OF FACT

1.                  Claimant suffered an admitted injury to his left knee while 

employed with employer on May 13, 2006 when he twisted the knee while getting on 

a motorcycle.  Respondents filed an admission of liability and admitted for 

benefits under the Colorado Workers’ Compensation Act.  Claimant was referred to 

Dr. Chansky for treatment and subsequently underwent an MRI scan of the knee 

that showed a complex tear of the posterior horn of the lateral meniscus and 

some degenerative joint disease.  Claimant was referred to an orthopedic 

specialist who attempted injections of the left knee before performing an 



arthroscopy on August 3, 2006.  

2.                  Claimant was eventually placed at maximum medical 

improvement (”MMI”) by Dr. Chansky on April 16, 2007 with a permanent partial 

disability (”PPD”) rating of 22% of the left lower extremity.  When Claimant was 

placed at MMI, Dr. Chansky noted claimant had no liagmentus instability, no 

laxity with stress on the medial collateral ligament (”MCL”) or lateral 

collateral ligament (”LCL”).

3.                  Respondents filed a Final Admission of Liability on June 12, 

2007 admitting for the PPD rating provided by Dr. Chansky and Claimant’s claim 

was subsequently closed as a matter of law.

4.                  Claimant returned to Dr. Chansky on October 23, 2007 with 

reports of additional swelling aching and pain in the left knee over the past 

three (3) months.  Claimant denied any new trauma or unusual activity and was 

referred for a repeat magnetic resonance image (”MRI”) of the left knee at the 

Steadman Hawkins Clinic.  Claimant underwent the MRI of his left knee on 

November 6, 2007.  The MRI revealed attenuation of medial lateral menisci that 

may be from his previous partial menisectomy with fraying and degenerative 

tearing of the remaining medial meniscus.

5.                  Claimant was re-evaluated by Dr. Chansky on November 19, 

2007.  Dr. Chansky reviewed the MRI results and opined that the meniscal tear 

revealed on the MRI “should be considered a complication from his previous 

meniscal injury.  Accordingly his case should be reopened and he does warrant 

arthroscopic surgery on the injured left meniscus.”  Claimant continued to treat 

with Dr. Chansky while issues involving the reopening of Claimant’s case 

continued.  Claimant’s treatment with Dr. Chansky included injections, but 



continued to complain of symptoms to his left knee.  While awaiting information 

as to whether his case would be reopened, Claimant underwent surgery to his 

back, suffered an injury to his foot and was involved in a motorcycle accident.  

None of the above mentioned incidents represented an intervening injury 

sufficient to sever the causal connection to Claimant’s compensable left knee 

injury.

6.                  Claimant was evaluated by Dr. Kopich on May 12, 2008 for his 

aforementioned unrelated foot injury.  Claimant returned to Dr. Kopich on May 

27, 2008 and noted that the use of the walker boot for his foot injury was 

aggravating his knee.  Dr. Kopich provided Claimant with a conticosteroid 

injection.  Claimant sought treatment for his injuries from his motorcycle 

accident with Dr. Kopich on July 3, 2008.  Dr. Kopich noted Claimant had 

abrasions on his left knee and treated claimant’s soft tissue injuries with 

dressings and opined that claimant may have aggravated his osteoarthritis that 

was pre-existing in his right knee, that was not involved in the prior workers’ 

compensation claim.

7.                  Claimant returned to Dr. Chansky on October 6, 2008 and 

reported to Dr. Chansky that he would like to pursue repeat surgery to his left 

knee in the next few months.  Dr. Chansky referred the Claimant back to Dr. 

Kopich for repeat evaluation and possible arthroscopy.  Dr. Kopich re-evaluated 

Claimant on November 4, 2008. Claimant reported significant improvement in his 

symptoms following the cortisocsteroid injection in May.  Dr. Kopich recommended 

Claimant undergo another MRI of his left knee and return after the MRI was 

completed.  Claimant underwent yet another MRI of the left knee on November 7, 

2008 that revealed small joint effusion, moderate osteoarthritic changes and a 



complex tear involving the posterior horn of the medial meniscus.

8.                  Claimant returned to Dr. Chansky on November 11, 2008 and 

noted he had persistent pain despite his prior surgery.  Claimant reported Dr. 

Kopich recommended pursuing conservative treatment and Claimant was to pursue 

cortisone or synvisc injections prior to repeat surgery.  Claimant returned to 

Dr. Chansky on December 9, 2008 and reported that after his first synvisc 

injection his symptoms worsened for two days prior to returning to baseline.  

Claimant returned to Dr. Chansky on January 6, 2009 and reported being in a lot 

of pain following his synvisc injections.  Dr. Chansky recommended Claimant 

attempt a steroid injection.  The steroid injection purportedly took place on or 

about April 9, 2009.  Claimant returned to Dr. Chansky on April 14, 2009 and 

reported no improvement with the steroid injection.

9.                  Claimant was again evaluated by Dr. Chansky on May 13, 2009. 

 Dr. Chansky noted that there was some confusion regarding the cause of 

Claimant’s symptoms.  Dr. Chansky opined that Claimant had clear documentation 

of an abnormal MRI on his left knee as of November 2007 along with multiple 

follow up examinations involving his reported knee pain prior to the motor 

vehicle accidents.  Dr. Chansky again expressed the opinion that Claimant’s 

proposed arthroscopy be covered under the workers’ compensation claim for the 

May 13, 2006 injury.  The ALJ finds the medical records of Dr. Chansky credible 

and persuasive.

10.             Claimant testified at hearing that he had prior injuries to his 

left knee including prior arthroscopic surgeries.  Claimant testified that after 

being placed at MMI, he enrolled in nursing school.  Claimant’s duties at 

nursing school included studying and performing clinical work beginning in the 



summer of 2007.  Claimant also testified that he worked part time as a paramedic 

during this period of time for the town of Silt.  Claimant denied any additional 

injuries to his knee while working as a paramedic or while performing his 

clinical work for nursing school.  Claimant testified at hearing that he wishes 

to undergo the arthroscopic knee surgery recommended by Dr. Chansky.  The ALJ 

finds the testimony of Claimant credible and persuasive and supported by the 

medical records.

11.             The ALJ credits the medical records from Drs. Kopich and Chansky 

and credits Claimant’s testimony and finds that Claimant has shown that it is 

more probably true than not that his condition has worsened requiring additional 

medical benefits in the form of an arthroscopic knee surgery and such medical 

benefits are causally related to his industrial injury of May 13, 2006.

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 

quick and efficient delivery of disability and medical benefits to injured 

workers at a reasonable cost to employers, without the necessity of any 

litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation 

claim has the burden of proving entitlement to benefits by a preponderance of 

the evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 

which leads the trier-of-fact, after considering all of the evidence, to find 

that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 

P.2d 792 (1979).  The facts in a Workers’ Compensation case are not interpreted 

liberally in favor of either the rights of the injured worker or the rights of 

the employer.  Section 8-43-201, C.R.S., (2007)  A Workers’ Compensation case is 

decided on its merits.  Section 8-43-201, supra.



The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might 

lead to a conflicting conclusion and has rejected evidence contrary to the above 

findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 

App. 2000).

Section 8-43-303(1), C.R.S., provides:

At any time within six years after the date of injury, the director or an 

administrative law judge may Ö review and reopen any award on the ground of 

fraud, an overpayment, an error, a mistake, or a change in condition Ö.

 

Section 8-43-303(1), supra, provides that an award may be reopened on the ground 

of, inter alia, change in condition.  Claimant shoulders the burden of proving 

his condition has changed and his entitlement to benefits by a preponderance of 

the evidence.  Section 8-43-201, supra; see Osborne v. Industrial Commission, 

725 P.2d 63 (Colo. App. 1986).  A change in condition refers either to change in 

the condition of the original compensable injury or to change in claimant's 

physical or mental condition which can be causally connected to the original 

injury.  Chavez v. Industrial Commission, 714 p.2d 1328 (Colo. App. 1985).  

Reopening is appropriate where the degree of permanent disability has changed, 

or when additional medical or temporary disability benefits are warranted.  

Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 2000).

The ALJ finds that Claimant has shown that it is more likely true than not that 

his current need for additional medical treatment, including the cost of the 

arthroscopy recommended by Dr. Chansky.  The ALJ further finds that Claimant has 

shown that it is more likely true than not that the arthrscopy is reasonable and 



necessary to cure and relieve the Claimant from the effects of the industrial 

injury.

ORDER

            It is therefore ordered that:

Claimant’s Petition to Reopen is granted.

All matters not determined herein are reserved for future determination.

DATED:  October 15, 2009

___________________________________

Keith E. Mottram

Administrative Law Judge

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-780-205

ISSUES

            Whether Claimant is entitled to TTD benefits for the period from 

March 25 to and including August 19, 2009.

            Whether Claimant’s complaints of low back pain are causally related 

to the admitted injury in this claim.

 

FINDINGS OF FACT



            Based upon the evidence presented at hearing, the ALJ finds as fact:

            1. Claimant was employed by Employer as a seasonal worker on a 

highway crew.  Claimant’s date of hire was September 8, 2008.  Claimant’s job 

duties included driving trucks of all sizes, cleaning concrete road surfaces 

using sand blasting or high pressure air or water hoses; cutting concrete road 

surfaces and sealing the cuts.

            2. Claimant sustained an admitted injury on September 30, 2008.  On 

that date, Claimant was getting some gas for a machine out of the back of a 

truck and twisted his right ankle while getting down off the lift-gate at the 

back of the truck.  The injury occurred around 7:00 PM and Claimant continued to 

work the remainder of his shift until 5:00 AM.

            3. Claimant was referred by Employer to Concentra Medical Centers 

for treatment where on October 1, 2008 he was examined by Dr. Joel Boulder, M.D. 

 Upon physical examination Dr. Boulder noted Claimant’s right ankle to be 

swollen anteriorly and medially and further noted that Claimant walked with an 

antalgic gait favoring his right foot.  Dr. Boulder diagnosed sprain of the 

right ankle with possible avulsion fracture of the distal tibia.  Claimant was 

given a cam walker boot and placed on restrictions of no driving company 

vehicles, no prolonged standing or walking and should be sitting 98% of the time 

keeping the right leg elevated while sitting.

            4. Dr. Boulder referred Claimant for physical therapy.  At the 

initial physical therapy visit on October 24, 2008 Claimant complained of 

anterior and lateral right ankle pain and some soreness into the mid calf.  The 

physical therapist noted on examination that Claimant had a very slightly 

antalgic gait with weightbearing on the right.



            5. Dr. Steve Danahey, M.D. at Concentra evaluated Claimant on 

November 25, 2008.  Dr. Danahey noted that Claimant was still complaining of a 

lot of pain on the anterior aspect of the right ankle.  On physical examination, 

Dr. Danahey noted that Claimant’s gait was non-antalgic.  At that time Dr. 

Danahey offered Claimant an appointment with a specialist that Claimant 

preferred to defer.

            6. Claimant was later referred by Dr. Danahey to Dr. David B. Hahn, 

M.D. who initially evaluated Claimant on December 29, 2008.  Dr. Hahn is a foot 

and ankle specialist.  On physical examination Dr. Hahn noted that Claimant had 

significant pain with dorsiflexion and eversion of his ankle.  

            7. Dr. Danahey again evaluated Claimant on February 18, 2009.  Dr. 

Danahey noted that Claimant still had significant right anterior ankle pain.  

Dr. Danahey also noted that Claimant complained of right gluteal area pain over 

the last week, but not before this.  On physical examination Dr. Danahey noted a 

normal gait and full range of motion in the lumbar spine.  Dr. Danahey referred 

Claimant back to Dr. Hahn and also referred Claimant to Dr. John Burris at 

Concentra for further treatment and evaluation.

            8. Dr. Burris evaluated Claimant on March 3, 2009 based upon the 

Claimant’s referral to him physician for delayed recovery issues.  Claimant 

presented to Dr. Burris complaining of continued right ankle pain.  Dr. Burris 

noted that Claimant had failed conservative treatment and that surgery was 

scheduled with Dr. Hahn on March 12, 2009.  Dr. Burris also obtained a history 

from Claimant that he had awakened that morning and developed neck and low back 

pain.  On physical examination, Dr. Burris noted Claimant to walk with a normal 

gait, to have full range of motion of the ankle with tenderness over the 



anterior ankle.  Dr. Burris’ treatment plan included Claimant proceeding with 

scheduled surgery by Dr. Hahn so that Claimant could return for rehabilitation.  

Dr. Burris gave Claimant work restrictions of no lifting over 20 pounds.  Dr. 

Burris opined that Claimant’s neck and low back pain was not causally related to 

the September 30 right ankle injury.

            9. Dr. Hahn evaluated Claimant on March 12, 2009 noting that 

Claimant was still having significant pain in the front part of the ankle.  Dr. 

Hahn examined Claimant’s ankle and was concerned that anterior and anterolateral 

impingement was present.  Dr. Hahn discussed arthroscopic surgery to address 

this impingement but delayed proceeding with the surgery until Claimant’s low 

back complaints could be further evaluated.  At the time he examined Claimant on 

March 12, 2009 Dr. Hahn placed Claimant on restrictions of sedentary work 

limiting lifting to 10 pounds with no ladder or stair climbing and standing and 

walking as tolerated.  The restrictions are reflected in Dr. Hahn’s report of 

April 1, 2009 following his March 12, 2009 examination of Claimant.

            10. Dr. Burris evaluated Claimant on March 24, 2009.  Dr. Burris’ 

physical examination on this date is essentially similar to the results of the 

physical examination on March 12, 2009 and Dr. Burris continued to note 

tenderness over the anterior ankle.  However, Dr. Burris now stated that 

Claimant had a benign examination and based upon this released Claimant to 

return to work without restrictions.  Dr. Burris also stated that Claimant was 

at MMI although he noted that surgery had been placed on hold pending further 

evaluation of Claimant’s low back complaints.

            11. Claimant was terminated from his employment with Employer on 

March 25, 2009.  Prior to that time, Claimant had returned to work performing 



light duty until December 9, 2008, the last day Claimant worked for Employer.  

Claimant had not returned to his usual job after September 30, 2008.

            12. Both Dr. Burris and Dr. Hahn were attending physicians in March 

2009.  Dr. Burris, as reflected in his March 3, 2009 report, was deferring 

further treatment of Claimant until after the surgery proposed by Dr. Hahn was 

completed.  It was Dr. Hahn who postponed the surgery and recommended Claimant 

proceed first with evaluation of the low back complaints.  The ALJ finds that 

Dr. Hahn was “the” attending physician for Claimant as it was Dr. Hahn who was 

exercising the primary control over Claimant’s treatment.

            13. Dr. Burris’ determinations that Claimant remained on 

restrictions as of March 3, 2009 but was released to return to work without 

restrictions as of March 24, 2009 are found to be conflicting and inconsistent.  

The ALJ resolves this conflict in favor of the March 3, 2009 report and opinion 

of Dr. Burris that Claimant remained on work restrictions as being the most 

credible and persuasive.

            14. Claimant was evaluated by Dr. John Aschberger for his low back 

complaints on May 27, 2009.  Dr. Aschberger did not feel that Claimant’s low 

back was responsible for symptoms in the right ankle.  Dr. Aschberger further 

opined that based upon the history obtained by Dr. Burris on March 3, 2009 

Claimant’s neck and low back complaints were not related to the original injury 

to the right ankle on September 30, 2008.

            15. Claimant was evaluated by Dr. David Yamamoto, M.D. on May 20, 

2009.  Dr. Yamamoto obtained a history from Claimant that the low back 

complaints had begun 2 ñ 3 weeks after the injury.  Dr. Yamamoto opined that the 

low back complaints were probably not work related and questioned if there was 



supporting evidence of work-relatedness.

            16. Claimant testified that he first complained of low back pain to 

Dr. Danahey approximately 15 days after the injury to his right ankle.  Claimant 

testified that he told the therapists at Concentra about his low back pain but 

could not remember when he had done so.  The ALJ finds that Claimant’s testimony 

regarding the onset of his low back pain is not credible and persuasive and 

resolves the conflicts in the evidence in favor of the report of Dr. Danahey 

dated February 18, 2009 noting that Claimant began complaining of gluteal area 

pain that had only begun one week prior.

            17. Claimant was not released to return to regular employment by the 

attending physician as of March 25, 2009.

            18. Claimant has failed to prove by a preponderance of the evidence 

that his neck and low back complaints are causally related to the injury of 

September 30, 2008 to his right ankle.  The ALJ credits and finds persuasive the 

opinions of Dr. Burris, Dr. Aschberger and Dr. Yamamoto stating that these 

complaints are not related.

            19. Insurer filed a General Admission of Liability dated May 15, 

2009 denying liability for TTD benefits after March 23, 2009 based upon Claimant 

having been released to return to work full duty.  This General Admission 

admitted for an average weekly wage of $1,255.73 for a TTD weekly rate of 

$786.17.

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 

quick and efficient delivery of disability and medical benefits to injured 

workers at a reasonable cost to employers, without the necessity of any 



litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation 

claim has the burden of proving entitlement to benefits by a preponderance of 

the evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 

leads the trier-of-fact, after considering all of the evidence, to find that a 

fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 

(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 

in favor of either the rights of the injured worker or the rights of the 

employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is 

decided on its merits.  Section 8-43-201, supra.  When determining credibility, 

the fact finder should consider, among other things, the consistency or 

inconsistency of the witness's testimony and actions; the reasonableness or 

unreasonableness (probability or improbability) of the testimony and actions; 

the motives of the witness; whether the testimony has been contradicted; and 

bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 

275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).    

The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might 

lead to a conflicting conclusion and has rejected evidence contrary to the above 

findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 

Appeals Office, 5 P.3d 385 (Colo. App. 2000).

Claimant is entitled to TTD benefits if the injury caused a disability, the 

disability caused claimant to leave work, and claimant missed more than three 

regular working days.  TTD benefits continue until the occurrence of one of the 

four terminating events specified in section 8-42-105(3), C.R.S.  PDM Molding, 

Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).



 

The courts have held that the term "attending physician," as used in ß 

8-42-105(3)(c), means a physician within the chain of authorization who assumes 

care of the claimant.  Not all “attending physicians” are “the attending 

physician”.  “The attending physician” connotes one with primary control over 

the claimant’s treatment. Popke v. Industrial Claim Appeals Office, 944 P.2d 677 

(Colo. App. 1997), Witherspoon v. Metropolitan Club of Denver, W.C. No. 

4-509-612 (December 16, 2004).

 

Whether a claimant has been released to return to work is a question of fact for 

the ALJ.  Imperial Headware, Inc. v. Indus. Claim Appeals Office, 15 P.3d 295 

(Colo. App. 2000).  Where there are no conflicting opinions from physicians 

regarding a claimant’s release to work, the ALJ is not at liberty to disregard 

the attending physician’s opinion that claimant is release to return to 

employment.  However, if there is conflict in the record regarding a claimant’s 

release to return to regular employment, the ALJ must resolve the conflict.  

Imperial Headware, supra at 296.  If the record contains conflicting opinions 

from multiple attending physicians concerning the claimant’s ability to perform 

regular employment, the ALJ may resolve the conflict as a matter of fact.  

Bestway Concrete v. Indus. Claim Appeals Office, 984 P.2d 680 (Colo. App. 1999); 

Burns v. Robinson Dairy, 911 Pl2d 661 (Colo. App. 1995).  If the attending 

physician issues ambiguous or inconsistent opinions regarding a claimant’s 

release to return to work, the ALJ may resolve these conflicts in the 

physician’s opinion as a matter of fact.  Purser v. Rent-a-Center, W.C. No. 

4-643-942 (April 4, 2007).



 

Respondents argue that Claimant is not entitled to TTD benefits after March 24, 

2009 under Section 8-42-105(3)(c), C.R.S. because Claimant was released to 

return to regular duty by Dr. Burris.  In support of his claim for TTD benefits 

Claimant argues that the restrictions and opinion of Dr. Hahn is more persuasive 

regarding Claimant’s ability to return to regular employment.  The ALJ agrees 

with Claimant.  As found, Dr. Hahn was the attending physician in March 2009 and 

did not release Claimant to return to his regular employment.  Dr. Hahn 

maintained the Claimant on restrictions of essentially sedentary work pending 

evaluation of Claimant’s low back complaints and the planned surgery on 

Claimant’s right ankle.  As found, the opinions of Dr. Burris regarding 

Claimant’s release to return to regular employment are inconsistent.  On March 

3, Dr. Burris continued Claimant on work restrictions.  At the next appointment 

on March 24, Dr. Burris released Claimant to return to work stating that 

Claimant had a benign examination.  However, review of the reports of the 

physical examinations done by Dr. Burris on March 3 and March 24 reflect no 

significant differences in the examination results to support Dr. Burris’ March 

24 opinion that Claimant could perform his regular duty without restrictions.  

Further, Dr. Burris released Claimant to return to regular duty while at the 

same time recognizing that Dr. Hahn planned to perform surgery on the right 

ankle once the low back complaints were evaluated and ruled out as a cause of 

any right ankle symptoms. As found, Dr. Burris’ opinion of March 3, 2009 that 

Claimant remained on restrictions is the more credible and persuasive.  As 

found, Claimant was not released to return to his regular work by the attending 

physician of March 25, 2009.  Because Claimant was not released to return to 



regular work by the attending physician as of March 24, 2009 Section 

8-42-105(3)(c), C.R.S. does not operate to terminate Claimant’s entitlement to 

TTD benefits.

 

As found, Claimant has failed to prove by a preponderance of the evidence that 

his low back complaints are causally related to the September 30, 2008 injury to 

his right ankle.  Claimant’s testimony that he began complaining of low back 

pain to Dr. Danahey about 15 days after the injury to his right ankle is not 

credible.  Claimant did not begin complaining of pain in the area of the low 

back or buttocks until February 2009 as documented in Dr. Danahey’s February 18, 

2009 report.  The finding and conclusion that Claimant’s low back complaints are 

not causally related to the injury is supported by the persuasive opinions of 

Dr. Burris, Dr. Aschberger and Dr. Yamamoto.  Claimant does not seek any 

specific benefits on account of his low back complaints other than to argue that 

they support Claimant’s position that he remains unable to return to regular 

employment and is entitled to TTD benefits for the period claimed.  Therefore, 

the ALJ makes no specific award or denial of benefits based upon Claimant’s low 

back complaints.

 

ORDER

            It is therefore ordered that:

            Insurer shall pay TTD benefits to Claimant at the rate of $786.17 

per week for the period from March 25 to and including August 19, 2009, a period 

of 21 weeks, in the aggregate amount of $16,509.57.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 



amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  November 16, 2009

                                                                                 

   ___________________________________

Ted A. Krumreich

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-774-061

ISSUES

The issues for determination are compensability and medical benefits. 

 

FINDINGS OF FACT

Claimant has worked for Employer since June 1981. In October 1996, Claimant 

sustained an injury to his left knee while playing basketball. An MRI of 

Claimant’s left knee showed a small tear of the medial meniscus. The tear would 

not have healed without treatment. On December 3, 2007, an incident occurred at 

work where some boxes of product fell and struck Claimant’s left knee. The 



symptoms from this incident resolved within a few months and Claimant’s left 

knee was asymptomatic prior to October 8, 2008.

While performing his regular job duties at work on October 8, 2008, Claimant 

knelt on a concrete floor. As he stood up, he felt sudden pain and tightness in 

his left knee. There was nothing unusual about the condition of the floor where 

he was working.

On October 9, 2008, Claimant was evaluated by a physician assistant, Thanh Chau, 

PA-C. On October 14, 2008, Claimant received additional treatment by Mahin 

Jalifar, PA-C. Claimant reported 70% improvement at this visit. On October 15, 

2008, Claimant received physical therapy treatment from Jan McNees, PT.

On October 20, 2008, Claimant was evaluated at Kaiser. Claimant reported 

intermittent pain and swelling since October 8, 2008, and reported that all of 

his symptoms were better. Claimant was released to full-duty work.

Darin Allred, M.D., in his report of February 2, 2009, diagnosed Claimant as 

suffering from medial compartment arthritis. He stated that Claimant did not 

have any symptoms consistent with a meniscus tear. He recommended that Claimant 

contact him if he develops additional symptoms and an MRI will be performed. 

Elizabeth Bisgard, M.D., testified by deposition that the physical examinations 

of Claimant performed by various medical providers on October 9, 2008, October 

14, 2008, October 15, 2008, October 20, 2008, December 5, 2008, and February 2, 

2009, were not consistent with a meniscal tear.

In May 2009, Claimant existed his personal vehicle and his knee tightened and 

swelled. Claimant contacted Kaiser due to this increase in symptoms,

An MRI of the left knee was performed on June 2, 2009.  The MRI showed a medial 

meniscal tear, a fragment of which was displaced underneath his meniscus. 



Surgery to repair the medial meniscal tear was recommended.

In a report dated June 4, 2009, Dr. Allred stated that this is a workers’ 

compensation injury as it is consistent with his on-the-job injury. Dr. Allred 

does not offer any further explanation for his opinion.  His  report is unclear 

on whether he is referring to the October 8, 2008, injury or a previous injury 

in 2007. Dr. Allred’s opinion is not persuasive.

Elizabeth Bisgard, M.D., in her reports of September 29 and October 15, 2009, 

and her deposition, stated that Claimant’s symptoms are not due to a 

work-related incident in October 2008. She explained her opinion in some detail 

in her reports and in her deposition. The opinions of Dr. Bisgard are credible 

and persuasive.

Dr. Bisgard testified that, based on Claimant’s description of the location of 

his pain and his description of how the incident occurred, it is not medically 

probable that kneeling on the ground and standing as described by Claimant on 

October 8, 2008, caused the tear in his meniscus and that Claimant’s current 

condition is not a result of his work. Dr. Bisgard’s opinion is credible and 

persuasive.

Claimant’s pain after standing up on October 8, 2008, is more likely than not a 

result of arthritis that was not caused or aggravated by his employment. 

Claimant’s medial meniscal tear diagnosed in June 2009 is more likely than not a 

natural progression of a tear that was diagnosed in 1996.

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 

the quick and efficient delivery of disability and medical benefits to injured 

workers at a reasonable cost to employers, without the necessity of any 



litigation. Section 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation 

claim has the burden of proving entitlement to benefits by a preponderance of 

the evidence. Section 8-42-101, C.R.S. A preponderance of the evidence is that 

which leads the trier-of-fact, after considering all of the evidence, to find 

that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 

P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo.App. 2004). The facts 

in a Workers’ Compensation case are not interpreted liberally in favor of either 

the rights of the injured worker or the rights of the employer. Section 

8-43-201, C.R.S. A Workers’ Compensation case is decided on its merits. Section 

8-43-201, C.R.S.

The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might 

lead to a conflicting conclusion and has rejected evidence contrary to the above 

findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 

389 (Colo.App. 2000).

When determining credibility, the ALJ should consider, among other things, the 

consistency or inconsistency of the witness’s testimony and actions; the 

reasonableness or unreasonableness (probability or improbability) of the 

testimony and actions; the motives of the witness; whether the testimony has 

been contradicted; and bias, prejudice, or interest. See Prudential Insurance 

Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). 

Claimant’s pain after standing up on October 8, 2008, is more likely than not a 

result of arthritis that was not caused or aggravated by his employment. 

Claimant’s medial meniscal tear diagnosed in June 2009 is more likely than not a 

natural progression of a tear that was diagnosed in 1996. Claimant has failed to 



establish by a preponderance of the evidence that he sustained an industrial 

injury or occupational disease.

ORDER

            It is therefore ordered that the claim is denied and dismissed. 

DATED: November 16, 2009

Bruce C. Friend, ALJ

Office of Administrative Courts

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-745-328

ISSUES

ÿ      What is the Division-sponsored independent medical examination 

physician’s opinion concerning whether or not the claimant reached maximum 

medical improvement?

ÿ      If it is determined that the Division-sponsored independent medical 

examination physician’s opinion is that the claimant did not reach maximum 

medical improvement, did the respondents overcome that finding by clear and 

convincing evidence?

ÿ      If it is determined the claimant is at maximum medical improvement, did 

the claimant overcome the Division-sponsored independent medical examination 

physician’s medical impairment rating by clear and convincing evidence?



ÿ      Is the claimant entitled to temporary total disability benefits from 

March 12, 2008, until August 23, 2008, or was his right to such benefits 

terminated because the attending physician released him to regular employment?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following 

findings of fact:

 

The claimant allegedly sustained injuries in work-related incident on December 

7, 2007.  The incident occurred when the claimant was securing a pallet with 

wrapping material.  

The claimant initially sought treatment at Exempla Healthcare Emergency 

Department where he reported low back pain and right knee pain.  The claimant 

was then referred to Concentra Medial Center (Concentra) for further treatment.  

On December 10, 2007, Concentra physician Dr. Sara Harvey, M.D., performed an 

examination.  The claimant advised Dr. Harvey that he had fallen and lost 

consciousness for 2 to 3 minutes, and that he worked 3 more hours until he began 

doing “light duty.”  Dr. Harvey noted a history of a prior right knee surgery in 

1992, but without any problems since then.  Dr. Harvey examined the right knee 

noting it was larger than the left, but with no palpable fluid, and no heat or 

redness.  Further there was a full range of motion in the knee.  Dr. Harvey 

diagnosed a right knee contusion, left foot contusion and a lumbar strain.  Dr. 

Harvey imposed restrictions of no repetitive lifting over five pounds, no 

prolonged standing or walking, no bending more than 2 times per hour, no pushing 

or pulling over 10 pounds and no squatting or kneeling.  



Later on December 10, 2007, Dr. Harvey appended a note to her prior dictation.  

The note states, “the employer called back and tapes have been reviewed.” Dr. 

Harvey then remarked the claimant had not lost consciousness (as he reported), 

and that he “struck knee, got up and worked the rest of the shift.”  The ALJ 

infers from this notation that Dr. Harvey reviewed videotape of the actual 

injury and that in her opinion the events depicted on the videotape varied 

significantly from the history given by the claimant, particularly with respect 

to the alleged loss of consciousness.

On December 27, 2007, N.P. Ronald Waits of Concentra performed an examination.  

The claimant was still complaining of back pain and right knee pain, although he 

was working within his restrictions.  N.P. Waits noted the right knee was 

stable, showed no deformity, demonstrated no effusion, and exhibited a full 

range of motion.  However, he did note a “lateral tibial prominence.”  The 

diagnoses remained lumbar strain and knee contusion.  Medications were 

dispensed, the claimant was given a Neoprene knee sleeve, and modified duty 

restrictions were continued.

On January 18, 2008, Concentra physician Dr. Steven Bratman, M.D., examined the 

claimant.  The claimant expressed anger at the employer “for trying to get him 

fired.”  The claimant also advised that he was experiencing continued back pain 

and right knee pain.  Concerning examination of the right knee Dr. Bratman 

stated the claimant reported pain when nearing full extension, but did not 

report pain when performing the same maneuver on straight leg raising to test 

the back.  Dr. Bratman described the claimant’s knee and back examinations as 

“inconsistent” and recommended referral to a “delayed recovery specialist.”

On February 12, 2008, Concentra physician John Burris, M.D. examined the 



claimant.  On this occasion the claimant told Dr. Burris that he continued 

working for one hour after the injury until he “was sent home because he was 

unable to continue working” due to back and right knee pain.  The claimant 

reported no improvement in his back pain despite 19 physical therapy sessions, 

and he insisted on having an MRI.  The claimant denied that he was experiencing 

any locking, popping or feelings of instability in the right knee.  Dr. Burris 

reported that his examination of the claimant’s back was “relatively benign,” 

but opined the only way to “move this case along is to get the MRI.”  Dr. Burris 

also reported examination of the right knee was “relatively benign with the 

exception of some tenderness along the lateral collateral ligament.”  Dr. Burris 

described the right knee injury as “isolated” because there did not appear to be 

any internal derangement, joint effusion or joint line tenderness.  Dr. Burris 

suggested some physical therapy for the knee because all prior sessions had 

focused on the claimant’s back complaints.  Dr. Burris also noted “multiple 

inconsistencies” in the claimant’s history and presentation and stated he tried 

to contact the employer to “straighten out some of these inconsistencies.”  Dr. 

Burris imposed restrictions of “no lifting more than 20 pounds.”

On February 13, 2008, Dr. Burris made another entry in the medical records 

concerning his review of videotapes of the claimant’s alleged injuries.  Dr. 

Burris stated that, based on his review of the videotape showing the claimant 

tripping on a pallet jack, falling to his knees and returning to work “without 

any significant signs” of problems, “he did not believe the claimant sustained 

any low back injury.”  Dr. Burris stated that since “that is the only reason we 

are seeing him” the claimant should be placed at maximum medical improvement 

(MMI) and returned to work with no restrictions and no impairment.



On March 11, 2008, Dr. Burris performed another examination.  This examination 

appears to have focused on the claimant’s continuing low back complaints. Dr. 

Burris described the examination as “non-physiologic with 5/5 Waddell signs.”  

Dr. Burris again stated he could not explain the pain complaints based on his 

review of the videotape, and again stated the claimant should be placed at MMI 

with no impairment and no restrictions.

On March 11, 2008, Dr. Burris also executed or caused to be executed two other 

documents.  The first is a “Physician Activity Status Report” (PASR) listing Dr. 

Burris as the treating provider.  The diagnoses are listed as “724.2 Lumbar 

Pain,” “924.11 Contusion Of Knee,” and “924.3 Contusion of Toe.”  The report 

states the claimant is released to return to regular duty on March 11, 2008.  

The document includes the claimant’s address, and the employer’s address.  The 

ALJ infers this document was provided to the claimant and the employer by mail.  

The second document is a “Physician’s Report of Worker’s Compensation Injury,” 

or form WC164.  On this form Dr. Burris listed the same diagnostic code numbers 

as were listed on the PASR.  The WC164 indicates Dr. Burris marked boxes stating 

the claimant is released to return to full duty on March 11, 2008 with no 

restrictions.  The WC164 also states, “A Copy of This Report Must Be Sent To The 

Injured Worker And The Insurer.”  The ALJ infers that the WC164 was sent to the 

claimant.  

At hearing the claimant did not deny receipt of the PASR and the WC164 releasing 

him to regular duty.

At hearing the claimant testified that he stopped working on February 14, 2008.  

The claimant stated that he did not obtain employment until August 23, 2008, 

when he began work for a landscaping company.  The claimant did not describe the 



nature of the landscaping job.  The claimant stated that his knee hurts if he 

stands or gets on his knee, but he has “to work to survive.” 

Apparently the respondents contested the compensability of claim for the 

injuries the claimant allegedly sustained on December 7, 2007.  The matter 

proceeded to hearing before ALJ Friend on February 11, 2009.  On February 13, 

2009, ALJ Friend issued a Summary Order determining that on December 7, 2007, 

the claimant sustained compensable injuries consisting of a “right knee and left 

foot contusion.”  ALJ Friend noted that if the claim were found compensable the 

insurer stipulated it would be liable for temporary total disability (TTD) 

benefits.  There is no credible or persuasive evidence that either party sought 

review of this order by requesting specific findings of fact and conclusions of 

law.

The claimant requested a Division-sponsored independent medical examination 

(DIME) to review the findings of Dr. Burris that he reached MMI without any 

medical impairment.  Dr. L. Barton Goldman, M.D., was selected as the DIME 

physician.  

Dr. Goldman issued his DIME report on May 11, 2009.  Dr. Goldman noted the 

claimant gave a history of falling and “twisting his knee and bumping the 

lateral side of his knee.”  The claimant advised Dr. Goldman that he continued 

working for one hour but was unable to complete his shift.  On this occasion 

that claimant stated that he did not believe he lost consciousness after the 

fall.  The claimant also advised Dr. Goldman that he was working for a 

construction company applying water to dirt and sand.  The claimant reported 

that he was suffering from occasional pain, swelling and locking of the right 

knee.



In the DIME report Dr. Goldman noted that examination of the claimant’s right 

knee revealed “some right lateral compartment effusion, however mild, with 

particular tenderness in the pes anserinus bursa and to a lesser degree in the 

iliotibial band and lateral collateral ligament region.”  However, Dr. Goldman 

also noted that the claimant “has a fair amount of unconscious somatization and 

could be a guarded candidate for surgical intervention.”  In these circumstances 

Dr. Goldman stated that he “required” an additional test of the right knee, 

specifically an MRI.  Dr. Goldman explained that since the pain and “objective 

signs” were in the lateral compartment he would “suggest that if specific and 

probable post traumatic findings are seen on the MRI in the lateral compartment 

such as femoral condyle injury or lateral collateral ligament injury or even 

lateral meniscus injury that that are clearly asymmetric compared to the medial 

compartment, that that would recommend MMI be postponed and an orthopedic 

consultation obtained.”  Dr. Goldman also stated that “mild to moderate 

arthritic changes in the knee would be difficult to relate” to the December 2007 

industrial injury.  Finally, Dr. Goldman stated that if the MRI proved to be 

“non-diagnostic, then the patient indeed” would have achieved MMI on February 

13, 2008, as determined by Dr. Burris.  From a “maintenance perspective” Dr. 

Goldman suggested up to 3 steroid injections into the pes anserinus bursa region 

and some additional physical therapy.

Concerning medical restrictions, Dr. Goldman noted the claimant was working in 

the “medium work category” and was “working full duty in this respect.”  Dr. 

Goldman considered this “reasonable based on his condition” but cautioned the 

claimant should not engage in twisting or lunging movements of the right leg.

The claimant returned to Dr. Burris on June 9, 2009.  Dr. Burris noted a “mild 



fusiform deformity” of the right knee.  However, the claimant’s range of motion 

was “grossly full” with mild crepitus over the patella, no ligamentous laxity, 

no joint effusion, but with mild tenderness diffusely over the medial and 

lateral aspects of the knee.  Dr. Burris reviewed Dr. Goldman’s DIME report.  

Dr. Burris stated that he agreed with Dr. Goldman that an MRI would be a 

“reasonable test.”  Dr. Burris did not revoke his prior release to regular duty, 

nor did he impose any new restrictions on the claimant.

An MRI of the right knee was performed on June 18, 2009.  Dr. Eric White, M.D., 

reviewed the MRI results an noted a very small joint effusion.  Dr. White also 

enumerated three conclusions.  First he noted evidence of a partial lateral 

meniscectomy, “with evidence of a retear in the remaining posterior horn 

meniscal tissue.”  Second he noted “two compartment” degenerative joint disease 

(DJD), which was mild in the lateral compartment and moderate in the medial 

compartment.  Third he noted a tear, “posterior horn and adjacent body segment 

of the medial meniscus.”

Dr. Burris dictated an additional report after reviewing the MRI results.  He 

noted the MRI showed “significant degenerative changes,” evidence of a prior 

meniscectomy and two small tears, one in the lateral meniscus and one in the 

medial meniscus.  Dr. Burris opined the tears could be degenerative in origin, 

but recommended a “one-time” orthopedic evaluation to “help sort out what maybe 

[sic] new with these findings and what is likely preexisting.”

On referral from Dr. Burris, Dr. Mark Failinger, M.D., examined the claimant on 

July 9, 2009.  Dr. Failinger noted “focal lateral joint line pain” and “mild 

medial joint pain.”  The claimant advised Dr. Failinger that his job was 

carrying a pack and spraying weeds and that he was on his feet all day long.  



The claimant stated he and his knee would swell at times, and he was 

experiencing popping and clicking.  Dr. Failinger also reviewed the MRI results. 

 Dr. Failinger’s impressions were “status post lateral meniscectomy” with 

recurrence of pain with probable chondromalacia and possible lateral meniscus 

tear extension, and probable medial mensicus tear and chrondromalacia.  Dr. 

Failinger recommended an injection of cortisone, followed by arthroscopy or 

viscosupplementation injections if the injection failed to relieve the 

claimant’s symptoms.  The injection was performed.  The report does not contain 

any statement that Dr. Failinger imposed any restrictions on the claimant 

despite Dr. Failinger’s awareness the claimant was working at a job that 

required him to be on his feet all day.

On July 17, 2009, Dr. Failinger wrote a letter to respondents’ counsel.  Dr. 

Failinger opined that a knee contusion would “more than likely” cause 

patellofemoral pain and that such an injury could “flare up previous 

chondromalacia” depending on where the knee hit.  He further stated that a 

twisting injury could result in a tear of the meniscus.  Dr. Failinger also 

noted that most of the claimant’s pain was in the lateral compartment where he 

underwent the prior surgery, and opined that the lateral compartment arthritis 

was “preexisting.”  Dr. Failinger also remarked that there is a “reasonable 

chance that the medial meniscus tear was probably present, but, may have been 

extended.”

The claimant returned to Dr. Failinger on July 30, 2009.  The note states that 

the claimant wants to try viscosupplementation injections and lateral a 

compartment loading brace “to try to get him more comfortable to get back to 

full duty.”  



Dr. Goldman testified by deposition on June 11, 2009.  At this time he had not 

seen the MRI results because the MRI had not yet occurred  

Dr. Goldman credibly explained that at the time he performed the DIME he was 

“focused on the swelling” in the claimant’s knee and believed he should still 

have an MRI because the physical findings could not be ignored.  Dr. Goldman 

testified that if he were to review the MRI in an attempt to determine whether 

the claimant’s symptoms were related to the industrial injury, he would be 

looking for “signs that are very lateralized, towards the outside of the joint” 

in contrast to nonspecific changes.  Dr. Goldman cited evidence of a tear to the 

lateral collateral ligament as the type of finding that he would associate with 

the claimant’s mechanism of injury.

Dr Burris testified at the hearing held on September 23, 2009.  Dr. Burris 

testified that it is his opinion that the MRI results, including the tears in 

the meniscus, demonstrate degenerative changes that predated the industrial 

injury of December 7, 2007.  Dr. Burris explained that if the meniscal tears had 

occurred on the date of the injury he would have expected evidence of effusion 

(swelling) by the next day, but none was present according to the emergency room 

report.  Further, Dr. Burris stated that if the claimant struck the front of the 

knee then he would expect pain in the front of the knee, but the claimant’s 

complaints were of lateral knee pain.  Dr. Burris opined the injury to the knee 

resulted in a contusion that may have aggravated the claimant’s preexisting 

degenerative condition but resolved by March 11, 2008.  

The ALJ finds that there is some ambiguity in Dr. Goldman’s DIME report with 

regard to whether he believed the claimant was at MMI or needed a diagnostic MRI 

to reach MMI.  Based on a review of Dr. Goldman’s DIME report and deposition 



testimony, the ALJ finds as a matter of fact that it is Dr. Goldman’s opinion 

and finding that the claimant was not at MMI on May 11, 2009, the date of the 

DIME, because he needed an MRI to ascertain the precise pathology contained in 

the right knee.  Dr. Goldman’s recommendation for an MRI was based on his 

physical examination that revealed swelling in the claimant’s right knee.  

Further, Dr. Goldman believed there was a reasonable possibility that the 

claimant’s symptoms were related to the industrial injury, and that the results 

of the MRI could suggest further treatment, including a possible orthopedic 

examination.  The ALJ infers that Dr. Goldman recommended the MRI for the 

purpose of clarifying the claimant’s medical condition and recommending further 

treatment, and not merely for the purposes of assisting Dr. Goldman in 

determining causation and performing his evidentiary function as the DIME 

physician.

The respondents failed to prove it is highly probable and free from serious 

doubt that Dr. Goldman was incorrect in finding the claimant was not at MMI.  

Dr. Goldman explained that he recommended the MRI because it was necessary to 

rule out certain types of pathology that might be associated with the claimant’s 

ongoing symptoms, and because of the presence of swelling in the knee.  Even Dr. 

Burris acknowledged that he agreed with Dr. Goldman that the MRI constituted a 

“reasonable test.”  

Further, the respondents failed to prove it is highly probable and free from 

serious doubt that the cause of the need for the MRI is entirely related to the 

claimant’s preexisting knee disease.  At the time of the hearing the MRI results 

had not been shown to Dr. Goldman.  Therefore, it is not known whether or not he 

would agree with Dr. Burris that the results of the MRI are best interpreted as 



showing conditions that predate the December 2007 industrial injury.  The MRI 

was interpreted as demonstrating tears of the meniscus in the lateral and medial 

compartments of the knee with joint fluid.  Dr. Goldman’s DIME report lists 

lateral meniscus damage as an injury-related condition that could be shown by 

MRI.  Moreover, Dr. Mark Failinger, M.D., who treated the claimant on referral 

from Dr. Burris, states in his report of July 17, 2009, that “it is likely that 

the chondromalacia and possible lateral compartment arthritis is preexisting 

with a reasonable chance that the medial meniscus tear was probably present, but 

may have been extended.”  Dr. Failinger observed that he could not give a “high 

probability answer” to the question of the cause or causes of the claimant’s 

pathology.  In these circumstances the ALJ cannot find that it is highly 

probable and free from serious doubt that the respondents overcame Dr. Goldman’s 

finding that the claimant was not at MMI because he needed an MRI to determine 

whether he had sustained injury-related damage that warranted additional 

treatment.  The evidence, including the testimony and opinions of Dr. Burris, is 

not of sufficient weight to establish that it is highly probable and free from 

serious doubt that the claimant had reached MMI for all conditions related to 

the industrial injury.

The respondents proved it is more probably true than not that on March 11, 2008, 

Dr. Burris, the authorized treating physician, released the claimant to return 

to regular employment.  Although the March 11, 2008, report of Dr. Burris 

focuses on the claimant’s back condition, the PASR and the WC164 specifically 

address diagnostic codes related to the claimant’s alleged knee condition, and 

those documents unambiguously release the claimant to return to regular duty 

work without restrictions.  This release occurred after the medical examination 



of February 12, 2008, in which Dr. Burris described the knee examination as 

relatively benign and inconsistent.  Moreover, there is no credible or 

persuasive evidence that since March 11, 2008, Dr. Burris has ever changed his 

opinion that the claimant is able to perform regular duty.  This is true despite 

the fact that Dr. Burris examined the claimant in after the DIME 2009.

The ALJ finds the weight of the evidence establishes that Dr. Burris and Dr. 

Failinger do not have any genuine conflict of opinion concerning the claimant’s 

ability to perform regular employment as of March 11, 2008.  Although Dr. 

Failinger’s report of July 30, 2009, recommends injections and a brace to render 

the claimant more comfortable to “get him back to full duty,” the report does 

not state whether the claimant’s discomfort and inability to perform regular 

duty is a product of the claimant’s own subjective judgment, or instead 

represents Dr. Failinger’s independent medical judgment that the claimant is 

incapable of performing regular duty.  Further, Dr. Failinger’s report does not 

impose any express restrictions on the claimant, and does not specifically 

dispute Dr. Burris’s March 11, 2008, release to regular employment.  This is 

true despite Dr. Failinger’s awareness that the claimant was working at a job 

that required him to be on his feet all day long.  In these circumstances the 

ALJ finds the evidence does not establish that Dr. Failinger disputes the 

release to regular duty issued that Dr. Burris issued on March 11, 2009.  To the 

extent the evidence might permit an inference that Dr. Failinger disagrees with 

Dr. Burris, the ALJ declines to draw such inference.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following 

conclusions of law:



 

The purpose of the Workers’ Compensation Act of Colorado (Act), ßß8-40-101, et 

seq., C.R.S., is to assure the quick and efficient delivery of disability and 

medical benefits to injured workers at a reasonable cost to employers, without 

the necessity of litigation. Section 8-40-102(1), C.R.S.  The facts in a 

workers' compensation case must be interpreted neutrally, neither in favor of 

the rights of the claimant nor in favor of the rights of respondents.  Section 

8-43-201.   

When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 

the reasonableness or unreasonableness (probability or improbability) of the 

testimony and actions; the motives of the witness; whether the testimony has 

been contradicted; and bias, prejudice, or interest.  See Prudential Insurance 

Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A 

Workers' Compensation case is decided on its merits.  Section 8-43-201.  The 

ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of 

evidence or every inference that might lead to conflicting conclusions and has 

rejected evidence contrary to the above findings as unpersuasive.  Magnetic 

Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 

2000).

OVERCOMING DIME PHYSICIAN’S OPINION CONCERNING MMI

            The respondents contend the evidence establishes that it is the 

opinion of Dr. Goldman, the DIME physician, that the claimant reached MMI on 

February 13, 2008.  The respondents further contend that if the ALJ finds that 



it is Dr. Goldman’s opinion that the claimant did not reach MMI on February 13, 

2008, they overcame that opinion by clear and convincing evidence.  The 

respondents argue the evidence establishes that to the extent the claimant had 

ongoing knee symptoms after February 13, 2008, it is highly probable and free 

from serious doubt that those symptoms are causally related to the claimant’s 

preexisting degenerative knee condition and not to any condition causally 

related to the industrial injury.  The ALJ disagrees with the respondents’ 

arguments.

            MMI exists at the point in time when “any medically determinable 

physical or mental impairment as a result of injury has become stable and when 

no further treatment is reasonably expected to improve the condition.”  Section 

8-40-201(11.5), C.R.S.  A DIME physician’s finding that a party has or has not 

reached MMI is binding on the parties unless overcome by clear and convincing 

evidence.  Section 8-42-107(8)(b)(III), C.R.S.; Magnetic Engineering, Inc. v. 

Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

            It is possible that a DIME physician may issue conflicting or 

ambiguous opinions concerning MMI.  In such circumstances the ALJ may resolve 

the inconsistency or ambiguity as a matter of fact so as to determine the DIME 

physician’s true opinion.  MGM Supply Co. v. Industrial Claim Appeals Office, 62 

P.3d 1001 (Colo. App. 2002); Magnetic Engineering, Inc. v. Industrial Claim 

Appeals Office, 5 P.3d 385 (Colo. App. 2000).  In addition to the DIME report 

the ALJ may consider the DIME physician’s deposition testimony for purposes of 

determining the DIME physician’s true opinion.  Lambert & Sons, Inc. v. 

Industrial Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).

            Under the statute MMI is primarily a medical determination involving 



diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 

128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. Industrial Claim 

Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A determination of MMI 

requires the DIME physician to assess, as a matter of diagnosis, whether various 

components of the claimant’s medical condition are causally related to the 

industrial injury.  Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 

(Colo. App. 2007).  A finding that the claimant needs additional medical 

treatment to improve his injury-related medical condition by reducing pain or 

improving function is inconsistent with a finding of MMI.  MGM Supply Co. v. 

Industrial Claim Appeals Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. 

Industrial Claim Appeals Office, 794 P.2d 1090 (Colo. App. 1990); Sotelo v. 

National By-Products, Inc., W.C. No. 4-320-606 (ICAO March 2, 2000).  Similarly, 

a finding that additional diagnostic procedures offer a reasonable prospect for 

defining the claimant’s condition or suggesting further treatment is 

inconsistent with a finding of MMI.  Abeyta v. WW Construction Management, W.C. 

No. 4-356-512 (ICAO May 20, 2004); Hatch v. John H. Garland Co., W.C. No. 

4-638-712 (ICAO August 11, 2000).  Thus, a DIME physician’s findings concerning 

the diagnosis of a medical condition, the cause of that condition, and the need 

for specific treatments or diagnostic procedures to evaluate the condition are 

inherent elements of determining MMI.

            However, where a DIME physician requests additional testing for the 

purpose of resolving a question of causation rather than for the purposes of 

treatment or diagnosis, an ALJ may find as a matter of fact that the proposed 

testing is not inconsistent with a determination that the DIME physician has 

placed the claimant at MMI.  See Brickell v. Overhead Door Co., W.C. No. 



4-586-287 (ICAO February 4, 2005).

            The party seeking to overcome the DIME physician’s finding regarding 

MMI bears the burden of proof by clear and convincing evidence.  Magnetic 

Engineering, Inc. v. Industrial Claim Appeals Office, supra.  Clear and 

convincing evidence is that quantum and quality of evidence which renders a 

factual proposition highly probable and free from serious or substantial doubt.  

Thus, the party challenging the DIME physician's finding must produce evidence 

showing it highly probable the DIME physician’s finding concerning MMI is 

incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 

1995).  The question of whether the party challenging the DIME physician’s 

finding regarding MMI has overcome the finding by clear and convincing evidence 

is one of fact for the ALJ.

            As determined in Finding of Fact 27, the ALJ concludes that it was 

Dr. Goldman’s opinion that the claimant was not at MMI on May 11, 2009, and did 

not reach MMI on February 13, 2008.  Rather, the ALJ finds that it was Dr. 

Goldman’s opinion that the claimant needed an MRI because of observable swelling 

in the knee and to rule out the need for additional treatment.  Dr. Goldman did 

not recommend the MRI merely for the purpose of clarifying the issue of 

causation.  

            As determined in Findings of Fact 28, the respondents failed to 

prove it is highly probable and free from serious doubt that the claimant 

reached MMI on February 13, 2008.  As found, Dr. Burris agreed with Dr. Goldman 

that the MRI constituted a reasonable diagnostic test.  Thus, Dr. Burris agreed 

the claimant needed additional diagnostic testing to reach MMI.  

Further, the ALJ understands the respondents to argue that, based on the results 



of the MRI, Dr. Goldman was incorrect in finding that the MRI was necessary as a 

result of the industrial injury rather than the preexisting condition.  While 

Dr. Burris apparently reached this conclusion, the MRI results have never been 

shown to or interpreted by Dr. Goldman.  Therefore, it is not possible to know 

whether he would agree that all of the pathology shown on the MRI represents 

preexisting disease.  However, the DIME report does show that a lateral meniscus 

injury is one of the diagnoses that Dr. Goldman listed as possibly related to 

the industrial injury.  Subsequently, the MRI demonstrated the presence of a 

torn lateral meniscus.  Dr. Failinger stated that it is very difficult to 

determine causation.  Thus, as determined in Finding of Fact 29, the ALJ 

concludes as a factual matter that the respondents have failed to prove that it 

is highly probable and free from serious doubt that the cause of the need for 

the MRI is entirely related to the claimant’s preexisting condition.  

Moreover, the ALJ concludes the respondents’ argument concerning the MRI results 

is legally flawed.  As noted above, the legal status of MMI does not exist until 

all reasonably necessary diagnostic and curative treatments offering a 

reasonable prospect for improvement in the claimant’s condition have been 

completed.  It follows that once a DIME physician has determined that diagnostic 

procedures or tests are reasonably necessary prior to a determination of MMI, 

and the DIME physician’s finding has not been overcome by clear and convincing 

evidence, the ALJ is not free to engage in retroactive review of the test 

results and find the DIME physician was incorrect in recommending the tests.  

See Villela v. Excel Corp., W.C. No. 4-400-281 (ICAO February 1, 2001).  Rather, 

the correct procedure would be for the authorized treating physician to reach a 

second MMI determination, and then return the claimant to the DIME physician for 



a follow-up MMI determination.  Williams v. Kunau, 147 P.3d 33 (Colo. 2006).

            Because the respondents have not overcome Dr. Goldman’s finding that 

the claimant has not reached MMI, the ALJ need not consider the issue of 

permanent medical impairment.

TERMINATION OF TTD BASED ON RELEASE TO REGULAR EMPLOYMENT

            The respondents contend that the claimant is not entitled to TTD 

benefits commencing March 12, 2008, and continuing until August 23, 2008, 

because Dr. Burris, an authorized treating physician released the claimant to 

regular employment on March 11, 2008.  The claimant argues that Dr. Failinger 

expressed a conflicting view when, on July 30, 2008, he stated that the claimant 

needed an injection and a knee brace to return to “full duty.”  The claimant 

argues the ALJ must resolve this conflict.  The ALJ agrees with the respondents.

Section 8-42-105(3)(c), C.R.S., provides that the right to TTD benefits ends 

when the attending physician gives the claimant a written release to return to 

regular employment.  Where, as here, the respondents conceded liability for TTD 

benefits in the first instance, they bear the burden of proof to establish that 

the claimant has been given a release to return to regular employment.  Joe v. 

Harrison Western Construction Corp., W.C. No. 4-747-660 (ICAO February 25, 

2009).

The ALJ may not disregard an attending physician’s release to regular employment 

unless the release is ambiguous or multiple attending physicians express 

conflicting views concerning the claimant’s ability to return to regular 

employment.  The claimant’s own opinion concerning his ability to perform 

regular employment is not relevant.  See Imperial Headware, Inc. v. Industrial 

Claim Appeals Office, 15 P.3d 295 (Colo. App. 2000); Burns v. Robinson Dairy, 



Inc., 911 P.2d 661 (Colo. App. 1995).  If there are ambiguous or conflicting 

opinions, the ALJ may resolve the issue as a matter of fact.  Imperial Headware, 

Inc. v. Industrial Claim Appeals Office, supra.

As determined in Finding of Fact 30, the respondents proved it is more probable 

that not that an ATP, Dr. Burris, released the claimant to return to regular 

duty effective March 11, 2008.  As determined in Finding of Fact 31, the ALJ 

concludes that Dr. Burris and Dr. Failinger have not expressed conflicting 

opinions concerning the claimant’s ability to perform regular employment.  For 

the reasons stated in Finding of Fact 31 the ALJ determines that Dr. Failinger’s 

July 30, 2009, report does not constitute an expression of disagreement with Dr. 

Burris’s release to regular employment.  Further, to the extent Dr. Failinger’s 

report might permit the inference that there is a disagreement concerning the 

claimant’s ability to perform regular employment, the ALJ has declined to draw 

such inference.

In light of these findings and conclusions the claimant is not entitled to TTD 

benefits commencing March 12, 2008, and continuing until August 23, 2008, when 

he commenced work at the landscape company.

ORDER

            Based upon the foregoing findings of fact and conclusions of law, 

the ALJ enters the following order:

            1.         Insurer shall pay claimant interest at the rate of 8% per 

annum on compensation benefits not paid when due.

2.         The respondents failed to prove by clear and convincing evidence that 

the DIME physician, Dr. Goldman, erred in finding the claimant did not reach 

maximum medical improvement.



3.         The claim for temporary total disability benefits commencing March 

12, 2008, and continuing until August 23, 2008, is denied and dismissed.

4.         Issues not addressed by this order are reserved for future 

determination.

DATED: November 16, 2009

___________________________________

David P. Cain

Administrative Law Judge
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Issue

 

The issue for determination is whether Travelers or Wausau is the insurance 

carrier liable for this claim. Travelers requests that it be permitted to 

withdraw its admissions and that Wausau reimburse it for compensation and 

benefits paid to Claimant. 

 



Findings of Fact

 

Claimant was exposed to Hepatitis C. She was diagnosed with that condition after 

blood tests in April 2006. Claimant has received treatment for her Hepatitis C. 

Claimant’s medical care has been paid by Travelers. 

 

Claimant has been employed by the clinic as a nurse for 29 years. During her 

employment she has been exposed to patients’ blood. Wausau insured the clinic 

for relevant years ending December 31, 2003. Travelers insured the clinic for 

relevant years commencing January 1, 2004.

 

Salomon G. Garcia, M.D., reviewed Claimant’s medical records. In his report of 

April 22, 2008, Dr. Garcia stated that it is highly probable that some of 

Claimant’s patients were Hepatitis C positive. He stated that it was likely that 

Claimant was autoinoculated by Hepatitis C by an inadvertent needle stick. Dr. 

Garcia did not change his opinion during his deposition. 

 

Dr. Garcia evaluated Claimant’s extensive blood work, including liver enzymes 

associated with Hepatitis C. Dr. Garcia is of the opinion that Claimant’s 

exposure to Hepatitis C occurred in 2001 or 2002. Dr. Garcia’s opinions are 

based on Claimant’s deposition testimony and the diagnostic testing, including 

blood work. The opinion of Dr. Garcia is credible and persuasive. 

 

Claimant’s Hepatitis C is the result of a single exposure to infected blood of a 

patient. The exposure more likely than not occurred in 2001 or 2002. 



 

CONCLUSIONS OF LAW

 

Claimant suffers from an exposure to Hepatitis C. This exposure is work-related. 

There has been no specific patient or incident that can be identified as the 

specific exposure producing Claimant’s Hepatitis C. 

 

Claimant’s infection with the Hepatitis C virus constitutes an injury rather 

than an occupational disease. An occupational disease develops as a result of 

conditions of employment over an extended time. Most often they develop due to 

repetitive activities or multiple exposures to harmful agents at work. An 

occupational disease does not arise from an identifiable specific trauma that 

can be traced to a particular time and place. Campbell v. IBM Corp., 867 P.2d 77 

(Colo. App. 1993). This does not preclude an injury from being characterized as 

an occupational disease even though the physical results from the injury 

actually stem from a series of traumatic events that can be identified and 

traced to a particular time and place. City & County of Denver v. Moore, 31 

Colo. App. 310, 504 P.2d 367 (1972). As a general rule, if the time and place of 

the specific activity that produced the injury is reasonably determined, that 

particular event constitutes an injury rather than an occupational disease. 

Further, even though the condition most frequently shows itself as an 

occupational disease, if it can be traced to a specific time and place, that 

condition is considered an injury rather than an occupational disease. See Delta 

Drywall v. Industrial Claims Appeal Office, 868 P.2d 1155 (Colo. App. 1993). 

Whether Claimant’s condition is the result of an injury or an occupational 



disease is important in determining the type of benefit the injured individual 

is entitled to and who is to supply that particular benefit. 

 

Hepatitis C results from just one exposure to infected blood. The development of 

Hepatitis C does not result from repeated exposures to contaminated blood 

producing an accumulation of symptoms. Claimant did not develop Hepatitis C 

slowly over extended limited timeframes of exposure with patients. There was one 

specific accident when Claimant was infected with contaminated blood. 

 

Dr. Garcia considered the liver enzyme testing performed on Claimant and other 

evidence and was able to assign a period of time for likely exposure to 

contaminated blood that produced the Hepatitis C. In Dr. Garcia’s opinion, the 

exposure took place in 2001 or 2002. The opinion of Dr. Garcia is credible and 

persuasive. It has been established by a preponderance of the evidence that 

Claimant contracted Hepatitis C as a result of a single incident in 2001 or 

2002. 

 

Wausau insured the clinic in 2001 and 2002. Wausau is liable for benefits in 

this claim. 

 

Travelers accepted Claimant’s claim. Travelers filed admissions and paid 

benefits. The medical review of Claimant’s potential exposure to Hepatitis C 

prompted the filing of the Application for Hearing seeking to withdraw the 

General Admission of Liability filed in this case and seeking reimbursement from 

Wausau. Wausau filed no response to the Application for Hearing, but were served 



with the Application for Hearing and were provided ample notice of the hearing. 

The issues were preserved as they existed effective April 16, 2009 through a 

separate Stipulation and Motion for Approval that was approved by the ALJ in the 

Prehearing Conference Order of April 15, 2009. Wausau agreed to reimburse 

Travelers for payment on this claim if there is an order finding that Wausau was 

liable for the loss. Reimbursement of this amount includes reimbursement for 

payment on the 15% impairment rating provided by Dr. Quick that generated the 

Final Admission of Liability filed in this claim on April 30, 2009. 

 

Claimant suffered an injury in 2001 or 2002 during one of Claimant’s multiple 

needle-sticks. Claimant has been treated for Hepatitis C as a work-related 

condition with all bills and benefits paid by Travelers. Wausau is liable on 

this claim. Therefore, Wausau shall reimburse Travelers for amounts paid to or 

on behalf of Claimant in this claim. Travelers’ General Admission of Liability 

filed in this case shall be withdrawn, and they shall receive reimbursement 

pursuant to the Stipulation and Motion for Approval. 

 

Order

 

It is therefore ordered that

 

1.         The admissions of liability filed by Travelers are withdrawn. 

 

2.         Wausau shall reimburse Travelers for amounts paid to or on behalf of 

Claimant in this claim. All matters not determined herein are reserved for 



future determination.

DATED: November 16, 2009

 

Bruce C. Friend, ALJ

Office of Administrative Courts

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-714-364

ISSUES

The only issue at hearing was whether the Final Admission of Liability was valid 

and served to close the claim.

 

FINDINGS OF FACT

The Claimant sustained a work related injury and was placed at maximum medical 

improvement on May 15, 2007, without permanent impairment. 

 

Claims adjuster Lucy Arguello received the maximum medical improvement report on 

June 8, 2007.  

 

Ms. Arguello filed the Final Admission of Liability (FAL) on June 8, 2007.  Ms. 

Arguello drafted the FAL herself and made a typographical error on the date of 



the FAL.  Instead of being dated June 8, 2007, the FAL was dated May 8, 2007.  

Ms. Arguello did not correct the FAL that was filed with the Division of 

Workers’ Compensation because the forms are printed in the printing room at SRS 

and are automatically placed in bulk mail for the Division of Workers’ 

Compensation. The other copies are given to the claims adjuster to mail to the 

Claimant and all other parties. 

 

Claims adjuster Arguello received the copies that were not placed in bulk mail 

for the Division of Workers’ Compensation and noticed that the date was 

incorrect. She scratched out the month of May and hand wrote in the month of 

June.  Ms. Arguello addressed the envelope to the Claimant herself.  It was 

addressed to 1514 North Linden Avenue, Trinidad, CO  81082.  Ms. Arguello 

applied postage to the letter and mailed the date corrected FAL to the Claimant. 

Ms. Arguello did not receive the envelope returned from the Post Office. 

 

The Claimant testified that he did not receive a copy of the FAL and therefore 

had no opportunity to object to the FAL.  The Claimant did receive temporary 

total disability benefits from January through May 2007 at the same address to 

which Ms. Arguello sent the FAL.  The Division screens and FAL in this matter 

indicate temporary total disability benefits were paid from January 20, 2007 to 

May 14, 2007.  The Claimant stopped receiving temporary total disability checks 

and had his wife call to find out why the checks stopped coming.  The Claimant’s 

wife made this call about 5 days after Claimant’s birthday on May 9th or May 

10th, 2007.  

 



During the same period of time the Claimant missed physical therapy appointments 

and declined injections.  The claims adjuster sent a demand letter to the 

Claimant by certified mail with a demand that he attend an appointment on May 

15, 2007.  The Claimant did attend the appointment on May 15, 2007.  The medical 

report of Dr. Vishai Midha for that visit is dated May 15, 2007.  

 

The Claimant received paperwork from the adjuster at his address at 1514 North 

Linden Avenue, Trinidad, CO  81082 and this was the address where he received 

mailings.  The Claimant did receive temporary total disability checks at that 

address.  Ms. Arguello mailed the FAL to the Claimant at 1514 North Linden 

Avenue, Trinidad, CO  81082 with postage applied and she never received the 

envelope returned from the Post Office.  Additionally, Ms. Arguello mailed 

general admissions of liability, benefit checks, the demand letter and other 

mail to the Claimant at 1514 North Linden Avenue, Trinidad, CO  81082 and none 

of the mailings were received back from the Post Office.  

 

The report of maximum medical improvement of Dr. Midha indicates that on May 15, 

2007 the Claimant was recommended to have an epidural injection but never had 

the injection done and that his pain had resolved.  This medical record 

indicates that the Claimant’s back pain had resolved and that he reported no leg 

pain, no numbness and no weakness.  With respect to the Claimant’s back 

examination, this report indicates that the Claimant had intact range of motion 

without significant guarding, no specific point tenderness, intact bilateral 

muscle strength, intact bilateral reflexes and intact bilateral sensory 

neurologic examination of the lower extremities.  There was no evidence of 



sciatic tension.  The doctor assessed that the Claimant’s low back pain had 

resolved with normal activity tolerance and she advised the Claimant to resume 

normal activities.  

 

The Division of Workers’ Compensation received a FAL filed by Ms. Arguello on 

June 13, 2007, dated May 8, 2007.  

 

The Division of Workers’ Compensation requested a Final Payment Notice be filed 

in this case on October 3, 2007.  Ms. Arguello filed a Final Payment Notice on 

October 3, 2007.  The Division received the Final Payment Notice on October 5, 

2007.  

 

The Division of Workers’ Compensation requires that a final payment notice be 

filed in every compensable claim that was filed with the Division in which 

benefits were paid.  The final payment notice shall reflect cumulative totals 

for all benefits paid and be submitted in the format required by the Division.  

A final payment notice is required to be filed after all compensation issues 

have been resolved by final admission, final order or stipulation.  The final 

payment notice shall be filed within sixty (60) days after the claim is closed.  

 

No objection to the FAL filed in June 2007 was filed within 30 days of the FAL 

with the corrected date.

 

The ALJ infers that the Claimant received the FAL in June 2007.



 

CONCLUSIONS OF LAW

Notice by mail suffices for purposes of due process if it is reasonably 

calculated to provide notice in light of the relevant circumstances.  Ault v. 

Department of Revenue, 697 P. 2d 24 (Colo. 1985). The law creates a rebuttable 

presumption that a properly addressed letter deposited in the mail with 

sufficient postage reached the addressee.    Olson v. Davidson, 142 Colo. 205; 

350 P. 2d 338 (1960); First Bank of Denver v. Henning, 112 Colo. 523.  

As a result, pursuant to C.R.S. ß8-43-203(2)(b)(II) the Final Admission of 

Liability has become final as the Claimant has failed to file an objection or 

notice and proposal to select a Division IME physician within thirty days of the 

date of the Final Admission of Liability.  As a result, the claim is closed as 

to issues admitted in the final admission of liability.  Peregoy v. Industrial 

Claims Appeals Office, 87 P.3d 261 (Colo. App. 2009); Dyrkopp v. Industrial 

Claims Appeals Office, 30 P.3d 821 (Colo. App. 2001).  

Claimant has failed to establish by a preponderance of the evidence that he did 

not receive the FAL in a timely manner, thus his failure to object or file for a 

DIME closes the claim.

ORDER

            It is therefore ordered that:

Claimant’s request to have the final admission of liability determined to be 

defective and a determination that the claim remains open is denied and 

dismissed.

All matters not determined herein are reserved for future determination.

      DATE: November 17, 2009/s/ original signed by:



Donald E. Walsh

Administrative Law Judge
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ISSUES

            The following issues were raised for consideration at hearing:

1.                  Whether Claimant suffered a compensable injury in the course 

and scope of his employment for the Employer; 

2.                  Whether Claimant is entitled to an award of medical 

benefits;

3.                  What is Claimant’s average weekly wage; and 

4.                  Whether Claimant is entitled to indemnity benefits.

FINDINGS OF FACT

            Having reviewed the evidence presented at hearing and having 

considered the parties’ post hearing position statements, the following Findings 

of Fact are entered.

1.         Claimant began his employment for the Employer in June 2008 as a 

grounds man.  Claimant testified that he is a laborer.  The Employer is a 

company that lays high voltage power lines.  



2.         Claimant’s work crew started the day on September 15, 2008, in 

Pueblo, Colorado and rode together in a van to Canon City, Colorado where they 

worked on “mountain #204” at a high altitude.  Claimant operated an ATV to reach 

the job site.  He was the only rider on his vehicle.  Claimant operated a very 

large vehicle, which was referred to as a “quad”.  Claimant’s “quad” weighed 500 

to 600 lbs.  

3.         Claimant was assigned to work with a crew of four or five workers on 

a mountainside.  All the workers operated ATVs.  The mountainous terrain was 

steep and rocky in some parts and smooth in other areas.  

4.         At the end of the work day on September 15, 2008, Claimant and the 

other crewmembers that Claimant was working with descended mountain #204 on 

their ATVs.  Claimant started his descent of the mountain first and his 

co-worker, Jerry Griego, followed him. Because Claimant goes very slowly on his 

ATV, Griego passed him on the way down.   Griego reached a checkpoint about five 

minutes before Claimant and waited at the checkpoint for Claimant and the other 

workers in their crew.  

5.         At this checkpoint, Greigo credibly testified that Claimant did not 

mention to anyone that he was injured.  Claimant testified that during his 

initial descent down the mountain he had an accident on the ATV when it flipped 

over.  He testified that he was thrown off the vehicle.  He testified that the 

vehicle flew over his head and landed on its side.  Claimant further testified 

that he righted the vehicle and despite an injury he suffered in his fall to his 

ribcage and left chest area he continued down the mountain.  Claimant testified 

that it took about four minutes to lift up the 500-600 lb. vehicle and continue 

down the mountain.   Claimant testified that there was no witness to the 



accident.  Claimant’s testimony about the mechanism of his injury was not found 

to be credible because it is contradicted by the testimony of his co-worker and 

supervisor.

6.         Jerry Griego credibly testified that he passed Claimant as he 

descended the mountain and did not observe that Claimant was injured.  Greigo 

further credibly testified that when the group congregated at the mid-point on 

the mountain, Claimant was only five minutes behind him and he never mentioned 

an accident or injury.  Griego was also credible when he testified that 

Claimant’s vehicle weighed 500 to 600 lbs and, if it tipped over on the side of 

the mountain, one person with only five minutes delay could not have lifted it 

up.  Griego credibly testified that one person would require assistance to lift 

Claimant’s ATV.  Furthermore, Griego credibly testified that when the crew 

arrived at the bottom of the mountain, and on the ride home to Pueblo from Canon 

City, a 40 minute ride, Claimant never mentioned injuring himself and no damage 

to the ATV was noted.

7.         On September 16, 2008, Claimant mentioned to Charlie T., Griego, and 

Douglas J. Ortiz, superintendent, that he injured himself the previous day.  

Claimant initially declined medical treatment and, later in the day on September 

16, 2008, Claimant testified that, following the operation of a jackhammer, he 

recognized his need for medical treatment.  The Employer referred Claimant for 

medical treatment.  Claimant was placed on light duty from September 17, 2008, 

to October 6, 2008.  

            8.         Claimant failed to establish by a preponderance of the 

evidence that he suffered a work injury in the course and scope of his 

employment on September 15, 2008.  Claimant’s testimony was less credible and 



persuasive than the testimony of Respondents’ witnesses.  Claimant’s account of 

the mechanism of the injury is not deemed credible in light of the proximity of 

Claimant’s co-workers, none of whom observed an accident or injury to Claimant.  

 

CONCLUSIONS OF LAW

            Having entered the foregoing Findings of Fact, the following 

Conclusions of Law are entered.

            1.         The purpose of the Workers’ Compensation Act of Colorado 

(Act), Sections 8-40-101, C.R.S., et seq., is to assure the quick and efficient 

delivery of disability and medical benefits to injured workers at a reasonable 

cost to employers, without the necessity of litigation.  Section 8-40-102(1), 

C.R.S.  In general, the claimant has the burden of proving entitlement to 

benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  A 

preponderance of the evidence is that which leads the trier-of-fact, after 

considering all of the evidence, to find that a fact is more probably true than 

not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a 

workers’ compensation case must be interpreted neutrally, neither in favor of 

the rights of the Claimant nor in favor of the rights of the respondents.  

Section 8-43-201, C.R.S.

 

2.         A workers’ compensation case is decided on its merits.  Section 

8-43-201, C.R.S.  The ALJ’s factual findings concern only evidence and 

inferences found to be dispositive of the issues involved.  The ALJ need not 

address every piece of evidence or every inference that might lead to 

conflicting conclusions.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 



Office, 5 P. 3d 385 (Colo. App. 2000). 

 

3.         Claimant failed to sustain his burden of proof to establish that he 

suffered a work related injury on September 15, 2008.  Claimant’s testimony was 

found to be less credible and persuasive than the testimony of Respondents’ 

witnesses with regard to the mechanism of Claimant’s alleged injury.    

 

4.         Since Claimant failed to sustain his burden of proof, his claim for 

workers’ compensation benefits is denied and dismissed.

 

ORDER

            It is therefore ordered that:

            Claimant’s claim is denied and dismissed.

All matters not determined herein are reserved for future determination.

 

DATED:  November 17, 2009

Margot W. Jones

Administrative Law Judge

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-727-802



ISSUES

ÿ      Did claimant prove by a preponderance of the evidence that treatment he 

received at Concentra after maximum medical improvement (Grover-type medical 

treatment) was reasonable and necessary to maintain his condition?

ÿ      Did respondents prove by a preponderance of the evidence that 93% of 

claimant’s Grover-type medical treatment should be apportioned to his 

preexisting natural degenerative aging process?

 

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact:

 

Claimant began working for employer in July of 2006 as a machinist.  Claimant's 

age at the time of hearing was 47 years.  Claimant sustained an 

occupational-disease-type injury to his lower back while working for employer on 

March 15, 2007, which he attributed to repetitive bending, squatting, and 

lifting activities at employer.  Insurer has admitted liability for claimant’s 

injury.

Claimant sustained a prior industrial injury to his lower back in 1994.  

Claimant received a rating of 14% of the whole person for permanent medical 

impairment he sustained in 1994.  Crediting his testimony, claimant neither 

sought nor received medical treatment for his lower back condition for some 12 

or 13 years between the time he completed treatment in 1994 and the time he 

injured himself at employer on March 15, 2007.  Claimant had no permanent 

physical activity restrictions as a result of his 1994 injury.  Claimant’s lower 



back felt great when he began working for employer in 2006.  The Judge credited 

claimant’s testimony as consistent with the absence of medical records showing 

he required treatment of his lower back condition between 1994 and March of 

2007.  The Judge further credits claimant’s testimony because his treating 

physicians documented the absence of pain behavior and the absence of evidence 

of symptom magnification.  The Judge infers from such findings that claimant’s 

treating physicians found no medical basis to doubt claimant’s reporting of his 

symptoms.  

Employer referred claimant to John J. Aschberger, M.D., for medical treatment.   

Dr. Aschberger diagnosed lumbosacral dysfunction.  Dr. Aschberger ordered a 

magnetic resonance imaging (MRI) scan of the lumbar region of claimant’s lower 

back, which claimant underwent on October 10, 2007.  The MRI showed multilevel 

degenerative changes to the disks and facet joints of claimant’s lumbar spine, 

as well as a small disk extrusion at the L4-5 level.  Dr. Aschberger referred 

claimant for physical therapy treatment.  Dr. Aschberger also referred claimant 

for epidural steroid injections, which failed to relieve claimant’s symptoms.  

Dr. Aschberger however noted that physical therapy had helped claimant.   

Dr. Aschberger placed claimant at maximum medical improvement (MMI) as of 

January 16, 2008.  Dr. Aschberger rated claimant’s permanent medical impairment 

at 13% of the whole person, which he wholly apportioned to claimant’s previous 

lower back injury in 1994.  Dr. Aschberger recommended that claimant have 

additional treatment to maintain his condition at MMI (Grover-type medical 

treatment); Dr. Aschberger wrote: 

I do recommend maintenance therapy up to 8 sessions over the next 6 months for 

issues of alignment and adjustment if necessary.  He does not require 



maintenance medical followup (sic), barring significant deterioration.

Dr. Aschberger imposed permanent physical activity restrictions, placing 

claimant in the light to medium category of work.

Claimant requested an independent medical examination (DIME) through the 

Division of Workers' Compensation (DOWC); the division appointed Albert Hattem, 

M.D., the DIME physician.  Dr. Hattem evaluated claimant on May 14, 2008.  Dr. 

Hattem agreed with Dr. Aschberger’s determination of MMI.  Dr. Hattem diagnosed 

discogenic lower back pain.  Dr. Hattem rated claimant’s permanent medical 

impairment at 15% of the whole person, based upon regional impairment of the 

lumbar spine.  Dr. Hattem apportioned 14% as preexisting and assigned a 1% 

rating for claimant’s permanent medical impairment that is attributable to his 

injury at employer.

Claimant told Dr. Hattem that he would like additional physical therapy 

treatment because he benefited greatly from it.  Dr. Hattem recommended the 

following treatment to maintain claimant at MMI:

The [DOWC] treatment guidelines for low back pain recommends (sic) therapeutic 

exercises for a maximum duration of 8 weeks, three to five times per week.  This 

would be the equivalent to Ö 24 sessions of physical therapy.

Dr. Hattem thus recommended that insurer provide claimant maintenance care of an 

additional 8 to 10 sessions of physical therapy.

On November 14, 2008, insurer filed a Final Admission of Liability (FAL), 

admitting liability for permanent partial disability benefits based upon the 

parties’s agreement to accept Dr. Hattem’s apportioned rating of 1% of the whole 

person.

After insurer filed the FAL, claimant requested that insurer allow him to see a 



physician near his home in Fort Collins.  Insurer referred claimant for a 

one-time evaluation by a physician at Concentra Medical Centers (CMC), where 

Rosalinda Pineiro, M.D., evaluated him on December 15, 2008.  Claimant asked Dr. 

Pineiro whether he would benefit from acupuncture.  Dr. Pineiro prescribed 

claimant the following medications: Tramadol, oxaprozin, and cyclobenzaprine.  

Dr. Pineiro planned to obtain copies of Dr. Aschberger’s medical records and 

reevaluate claimant in a week.

Dr. Pineiro referred claimant to Physiatrist Jeffrey Wunder, M.D., at CMC on 

January 28, 2009, for a pain management assessment.  Dr. Wunder diagnosed 

chronic lumbar strain and underlying lumbar degenerative disk disease.  Dr. 

Wunder wrote:

It would appear that he has predominantly discogenic low back pain Ö.

Dr. Wunder recommended claimant finish out his physical therapy treatment and 

continue taking medications prescribed by Dr. Pineiro.  Dr. Wunder scheduled 

claimant to return to him in 3 weeks.

Dr. Wunder reevaluated claimant on February 18, 2009, and recommended 

discontinuing all passive treatment modalities for treatment of claimant’s 

chronic pain.  According to respondents’s counsel, claimant had undergone 20 

physical therapy treatments and 8 acupuncture treatments as of February 18th.  

To the extent the Judge understands CMC’s billing, claimant underwent 15 

physical therapy treatments.  The Judge is unable to determine how CMC billed 

for acupuncture treatments.  

Dr. Wunder reported the following on February 18th:

In my opinion, [claimant] has completed the reasonable maintenance treatment at 

this point in time.  Although, he reported some symptomatic improvement, there 



has been no overall functional improvement.  

(Emphasis added).  When asked whether claimant required ongoing maintenance 

treatment as of February 18, 2009, Dr. Wunder testified:

Beyond the medications discussed, no.  As I recall, Dr. Aschberger recommended 

eight physical therapy treatments for maintenance.  And Dr. Hattem recommended 

12 Ö.

Beyond that number, I did not think it was necessary.

Dr. Pineiro reevaluated claimant on February 25, 2009, agreed with Dr. Wunder’s 

recommendation, and released claimant from medical care.

In his letter of March 30, 2009, Dr. Wunder opined that claimant’s work 

activities at employer caused a mild aggravation of his preexisting problems 

with his lumbar spine.  Dr. Wunder wrote:

I have been asked to give my opinion on apportionment for continued maintenance 

treatment and medications.  I think the best way to do this would be to 

apportion along the lines of his impairment rating.  

Dr. Wunder clarified his opinion in his letter of April 22, 2009, stating 

claimant’s injury at employer caused 1/15th (7%) of claimant’s need for medical 

treatment to address lumbar spine problems.  When asked the medical basis for 

such apportionment, Dr. Wunder testified:

I just think that anybody can make up an arbitrary number.  In this case, 

[claimant] had a preexisting impairment and had very little, if any, change in 

his condition as far as measured by his impairment.  

(Emphasis added).  

In his April 22nd letter, Dr. Wunder explained that claimant’s preexisting 

condition really is the “natural progression of degenerative aging process”.  



When testifying, Dr. Wunder explained that claimant has a natural aging process 

in his lumbar spine playing a role in his pain presentation.  Dr. Wunder 

explained that MRI evidence of degenerative disk disease in claimant’s spine in 

1994 represented a naturally progressive condition.  Dr. Wunder opined it 

reasonable that current MRI evidence of that condition naturally would appear 

worse than in 1994 and will appear worse yet in another 14 years.  Dr. Wunder 

thus stated that claimant’s lower back pain is explained by the natural aging 

process; he testified:

On my examination, I found no other condition in his low back to explain his 

symptoms, other than discogenic pain.

****

And so I think he has chronic discogenic pain, related to his underlying 

[degenerative aging process].

Dr. Wunder stated he had not reviewed any medical records showing claimant had 

lower back symptoms between 1994 and March of 2007.  Dr. Wunder recalled 

claimant telling him he was not having any pain prior to his injury in March of 

2007.

Claimant showed it more probably true than not that the physical therapy, 

acupuncture, and medication treatment prescribed by Dr. Pineiro and by Dr. 

Wunder was reasonable and necessary to maintain claimant’s condition at MMI.  

Crediting Dr. Hattem’s opinion, DOWC’s treatment guides allow up to 24 physical 

therapy treatments to treat lower back pain.  Dr. Hattem noted Dr. Aschberger’s 

report that insurer had denied claimant additional physical therapy treatment 

prior to the time of MMI.  Dr. Hattem thus recommended additional physical 

therapy to complete claimant’s treatment, even though he believed claimant had 



reached MMI.  Dr. Pineiro initially referred claimant to physical therapy and 

acupuncture.  When Dr. Wunder first evaluated claimant, he recommended claimant 

complete the treatment recommended by Dr. Pineiro.  Dr. Wunder also prescribed 

the same medications Dr. Pineiro had earlier prescribed.  Dr. Wunder later 

changed his opinion after reviewing medical records showing claimant had a prior 

industrial injury causing permanent medical impairment of 14%.   Dr. Wunder then 

opined that claimant’s treatment should be apportioned.  Dr. Wunder however 

acknowledged that both Dr. Hattem and Dr. Aschberger recommended additional 

physical therapy treatments.  Dr. Wunder acknowledged that claimant’s symptoms 

improved from physical therapy.  And Dr. Wunder implicitly agreed with Dr. 

Pineiro’s treatment recommendations until February 18, 2009.  The Judge thus 

credits Dr. Pineiro’s opinion in finding that such treatment was reasonable and 

necessary to cure and relieve claimant of the effects of his injury at employer. 

 Dr. Pineiro’s treatment recommendations were substantially supported by the 

recommendations of Dr. Aschberger and Dr. Hattem.

Respondents failed to show it more probably true than not that claimant’s 

Grover-type medical treatment should be apportioned 93% to his preexisting 

degenerative aging process.  Respondents rely upon the medical opinion of Dr. 

Wunder, who diagnosed claimant’s injury at employer as involving a mild 

aggravation of his underlying lumbar spine condition, a condition that Dr. 

Wunder described as progression of the natural aging process.  To call the 

natural, degenerative aging process a disease would be misleading.  In addition, 

there was no persuasive medical evidence explaining how claimant’s 1994 injury 

affected the progression of the natural aging process in claimant’s lumbar 

spine, other than to show it revealed permanent functional changes or functional 



impairment of that region of his spine.  It was on the basis of a change in 

functional impairment that Dr. Wunder arbitrarily determined that claimant’s 

medical treatment should be apportioned.  The Judge credited claimant’s 

testimony in finding claimant’s lumbar spine asymptomatic for some 13 years from 

1994 until March of 2007.  Dr. Wunder’s opinion that claimant’s injury at 

employer caused little change in his underlying condition as measured by 

function ignores claimant’s testimony that it caused a marked change in his pain 

symptoms.  While function is measurable, pain is not.  The Judge credited 

claimant’s testimony in finding that physical therapy, acupuncture, and 

medications prescribed by Dr. Pineiro and Dr. Wunder helped relieve his symptoms 

of pain.      

 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law:

 

A. Grover-Type Medical Treatment:

 

Claimant argues he has proven by a preponderance of the evidence that the 

Grover-type medical treatment he received at CMC was reasonable and necessary to 

maintain his condition at MMI.  The Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), ßß8-40-101, et 

seq., C.R.S. (2009), is to assure the quick and efficient delivery of disability 

and medical benefits to injured workers at a reasonable cost to employers, 

without the necessity of litigation. Section 8-40-102(1), supra.  Claimant 



shoulders the burden of proving entitlement to benefits by a preponderance of 

the evidence.  Section 8-42-101, supra.   A preponderance of the evidence is 

that which leads the trier-of-fact, after considering all of the evidence, to 

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 

592 P.2d 792 (1979).  The facts in a workers' compensation case must be 

interpreted neutrally, neither in favor of the rights of claimant nor in favor 

of the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 

the reasonableness or unreasonableness (probability or improbability) of the 

testimony and actions; the motives of the witness; whether the testimony has 

been contradicted; and bias, prejudice, or interest.  See Prudential Insurance 

Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A 

Workers' Compensation case is decided on its merits.  Section 8-43-201, supra.  

The Judge's factual findings concern only evidence that is dispositive of the 

issues involved; the Judge has not addressed every piece of evidence that might 

lead to a conflicting conclusion and has rejected evidence contrary to the above 

findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 

(Colo. App. 2000).

Section 8-42-101(1)(a), supra, provides:

Every employer Ö shall furnish Ö such medical, hospital, and surgical supplies, 

crutches, and apparatus as may reasonably be needed at the time of the injury Ö 

and thereafter during the disability to cure and relieve the employee from the 

effects of the injury.

 



Respondents thus are liable for authorized medical treatment reasonably 

necessary to cure and relieve the employee from the effects of the injury.  

Section 8-42-101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 

(Colo. App. 1990). The need for medical treatment may extend beyond the point of 

maximum medical improvement where claimant requires periodic maintenance care to 

prevent further deterioration of his physical condition.  Grover v. Industrial 

Commission, 759 P.2d 705 (Colo. 1988).  An award for Grover-type medical 

benefits is neither contingent upon a finding that a specific course of 

treatment has been recommended nor a finding that claimant is actually receiving 

medical treatment.  Holly Nursing Care Center v. Industrial Claim Appeals 

Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals 

Office, 916 P.2d 609 (Colo. App. 1995).

            Here, the Judge found claimant showed it more probably true than not 

that the physical therapy, acupuncture, and medication treatment prescribed by 

Dr. Pineiro and by Dr. Wunder was reasonable and necessary to maintain 

claimant’s condition at MMI.  Claimant thus proved by a preponderance of the 

evidence that the Grover-type medical treatment he received at CMC was 

reasonable and necessary to cure and relieve the effects of his injury.    

The Judge credited Dr. Hattem’s opinion in finding that DOWC’s treatment guides 

allow up to 24 physical therapy treatments to treat lower back pain.  Dr. Hattem 

thus recommended additional physical therapy to complete claimant’s treatment, 

even though he believed claimant had reached MMI.  

While Dr. Pineiro initially referred claimant to physical therapy and 

acupuncture treatment, Dr. Wunder agreed claimant should complete the treatment 

recommended by Dr. Pineiro.  Dr. Wunder also prescribed the same medications Dr. 



Pineiro had earlier prescribed.  The Judge found that Dr. Wunder later changed 

his opinion after reviewing medical records showing claimant had a prior 

industrial injury causing permanent medical impairment of 14%.   Dr. Wunder then 

opined that claimant’s treatment should be apportioned.  

Dr. Wunder however acknowledged that both Dr. Hattem and Dr. Aschberger 

recommended additional physical therapy treatments.  Dr. Wunder acknowledged 

that claimant’s symptoms improved from physical therapy.  And Dr. Wunder 

implicitly agreed with Dr. Pineiro’s treatment recommendations until February 

18, 2009.  The Judge thus credited Dr. Pineiro’s opinion in finding that such 

treatment was reasonable and necessary to cure and relieve claimant of the 

effects of his injury at employer.  

The Judge concludes that insurer should be liable to pay for claimant’s 

treatment and medications prescribed by Dr. Pineiro at CMC.  

B. Apportionment of Medical Benefits:

Respondents argue they have proven by a preponderance of the evidence that 93% 

of claimant’s Grover-type medical treatment should be apportioned to his 

preexisting natural degenerative aging process.  The Judge disagrees.

Respondents are liable for medical treatment reasonably necessary to cure or 

relieve the employee from the effects of the injury.  Section 8-42-101, supra; 

Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The court, in 

Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004), 

permitted apportionment when claimant's condition is caused by successive 

industrial injuries and both injuries contribute to the disability and need for 

additional medical treatment.  Respondents bear the burden of proof regarding 

the amount of any apportionment.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. 



App. 1992).

As found, respondents failed to show it more probably true than not that 

claimant’s Grover-type medical treatment should be apportioned 93% to his 

preexisting degenerative aging process.  Respondents thus failed to prove by a 

preponderance of the evidence that the Judge should apportion 93% of claimant’s 

Grover-type medical treatment.    

The Judge credited the medical opinion of Dr. Wunder in finding that claimant’s 

injury at employer involved a mild aggravation of the progression of the natural 

aging process in his lumbar spine.  As found, there was no persuasive medical 

evidence explaining how claimant’s 1994 injury affected or changed the 

progression of the natural aging process in claimant’s lumbar spine, except to 

show it resulted in permanent functional changes or functional impairment of 

that region of his spine.  

The Judge found that claimant’s lumbar spine was asymptomatic for some 13 years 

from 1994 until March of 2007.  While Dr. Wunder opined that claimant’s injury 

at employer caused little change in his underlying condition as measured by 

function, Dr. Wunder’s opinion was inconsistent with claimant’s credible 

testimony that it caused a marked change in his pain symptoms.  However, it was 

on the basis of a change in functional impairment that Dr. Wunder arbitrarily 

determined that claimant’s medical treatment should be apportioned.  The Judge 

credited claimant’s testimony in finding that physical therapy, acupuncture, and 

medications prescribed by Dr. Pineiro and Dr. Wunder helped relieve his symptoms 

of pain. 

While claimant sustained successive industrial injuries in 1994 and in March of 

2007, claimant’s injury at employer more probably caused a mild aggravation of 



the progression of the natural aging process in his lumbar spine, and not an 

aggravation of a condition caused by his injury in 1994.  The Judge is unaware 

of any legal precedent requiring apportionment where a subsequent industrial 

injury aggravates, accelerates or worsens the natural progression of the aging 

process.

The Judge concludes that respondents’s request for apportionment of claimant’s 

medical benefits should be denied and dismissed.     

ORDER

            Based upon the foregoing findings of fact and conclusions of law, 

the Judge enters the following order:

            1.         Insurer shall pay CMC for the treatment and medications 

prescribed by Dr. Pineiro as required by fee schedule.

2.         Respondents’s request for apportionment of claimant’s medical 

benefits is denied and dismissed.

3.         Issues not expressly decided herein are reserved to the parties for 

future determination.

DATED:  _November 17, 2009_

Michael E. Harr,

Administrative Law Judge
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      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-778-290

ISSUE

            Whether Claimant has made a proper showing that Jeffrey A. Wunder, 

M.D. should be designated as his primary Authorized Treating Physician (ATP) and 

John Burris, M.D. should be de-authorized as an ATP.

FINDINGS OF FACT

            1.         Claimant worked as a security officer for Employer.  On 

November 23, 2008 he was injured during the course and scope of his employment 

while restraining a combative patient.  Claimant testified that he suffered 

injuries to his left ankle and back as a result of the incident.

            2.         Employer referred Claimant to Concentra Medical Centers 

for treatment.  On December 1, 2008 George Kohake, M.D. evaluated Claimant.  

Claimant reported a left ankle injury but did not mention any back symptoms.  

Dr. Kohake diagnosed a left ankle sprain, recommended medications and referred 

Claimant to physical therapy.

            3.         During January and February 2009 Claimant obtained 

follow-up treatment for his left ankle injury from William T. Chythlook, M.D.  

Claimant reported that he had not been working for Employer because of the 

absence of light duty employment.  He also remarked that he had been taking his 

medications but ceased physical therapy because of increased pain.  Claimant did 

not mention that he suffered from any back pain.  Dr. Chythlook explained that 

Claimant had undergone an MRI but it did not reveal any “reason for [Claimant’s] 

extreme discomfort.”  He determined that Claimant should sit 75% of the time, 



continue to wear an ankle boot and use a cane.

            4.         Claimant was subsequently referred to John Burris, M.D. 

for an evaluation.  On February 23, 2009 Claimant visited Dr. Burris.  Claimant 

reported “persistent well-localized left ankle pain.”  Dr. Burris diagnosed 

Claimant with a left ankle sprain.  However, he remarked that it was unclear why 

Claimant continued to experience pain despite negative diagnostic studies.  Dr. 

Burris also commented that two ankle specialists had previously evaluated 

Claimant.

            5.         Dr. Burris referred Claimant to Jeffrey A. Wunder, M.D. 

for an evaluation.  On March 19, 2009 Claimant visited Dr. Wunder.  Claimant 

reported left ankle pain that radiated up to the mid-calf area.  Dr. Wunder 

diagnosed Claimant with a left ankle sprain and a lumbar disc injury.  He noted 

that Claimant’s radicular symptoms in the S1 distribution produced pain and 

numbness in the left foot.  Dr. Wunder remarked that the pain may have been 

hidden by the left ankle injury.  He also commented that Claimant might have 

CRPS in the left foot and ankle.  Dr. Wunder thus recommended electrodiagnostic 

studies of the left lower extremity and lumbar paraspinals.

            6.         An MRI of the lumbar spine revealed a left-sided disc 

protrusion at L5-S1 with moderate compression of the S1 nerve root.  

Electrodiagnostic studies were consistent with a left S1 radiculopathy.  

Claimant also underwent thermograms that were suggestive of CRPS type II.

            7.         On April 27, 2009 Claimant returned to Dr. Burris for an 

examination.  After recounting the findings in the diagnostic studies, Dr. 

Burris agreed with Dr. Wunder that more information was required to ascertain 

Claimant’s diagnosis.  Dr. Burris specifically remarked that the information 



could be obtained through diagnostic injections.  He also noted that Claimant 

should continue with physical therapy as recommended by Dr. Wunder.

            8.         On April 30, 2009 Claimant again visited Dr. Wunder for 

an examination.  Dr. Wunder remarked that many patients with lumbar 

radiculopathy do not experience back pain.  He also noted that Claimant’s lumbar 

radiculopathy was “misinterpreted as being CRPS.”  Dr. Wunder concluded that 

Claimant’s lumbar radiculopathy was related to his work for Employer.  He 

explained that additional treatment had been denied and expressed concern that 

any delay in treatment would “run the risk” of causing “significant permanent 

nerve injury.”

            9.         On June 1, 2009 Dr. Burris concluded that Claimant had 

reached Maximum Medical Improvement (MMI) for his left ankle injury.  He 

specifically stated:

Causality continues to be the main question regarding this patient.  In 

particular, the original injury appeared to involve the left ankle and further 

workup has determined that there are numerous other issues which may be the 

cause of his left lower extremity complaints.  If we are to go with the original 

diagnosis of the left ankle sprain, the patient is at maximum medical 

improvement.

10.       Claimant continued to receive treatment from Dr. Wunder.  He diagnosed 

left S1 radiculopathy and an L5-S1 pulposus.  Dr. Wunder also noted that 

Claimant’s left ankle sprain had resolved.  He continued to recommend epidural 

steroid injections to ascertain whether a surgical consultation was warranted.

11.       On July 23, 2009 the parties conducted the evidentiary deposition of 

Dr. Wunder.  Dr. Wunder reiterated that Claimant’s L5-S1 disc protrusion was 



caused by his November 23, 2008 industrial injury.  He explained that epidural 

injections would determine whether Claimant’s herniated disc was his pain 

generator.  Dr. Wunder also noted that Dr. Burris placed Claimant at MMI because 

Insurer denied additional medical treatment.  He explained that, if Claimant had 

a work-related lumbar condition, then additional medical treatment should be 

recommended.  Dr. Wunder also commented that Dr. Burris agreed that additional 

treatment should be pursued if Claimant’s lumbar condition was caused by his 

work for Employer.  He stated “that’s the reason why [Dr. Burris] did not 

ultimately place [Claimant] at maximum medical improvement.”

12.       On July 27, 2009 the parties conducted the evidentiary deposition of 

Dr. Burris.  Dr. Burris commented that all of Claimant’s physicians prior to Dr. 

Wunder were focused solely on Claimant’s left ankle injury because he did not 

disclose back symptoms.  He noted that the prior examinations did not reveal any 

neurological deficits and that Claimant’s radiculopathy could have been 

“masquerading all along.”  Dr. Burris stated that he had not examined Claimant 

since June 1, 2009 and reiterated that Claimant had reached MMI for his left 

ankle condition.  Dr. Burris agreed with Dr. Wunder that Claimant suffered from 

a L5-S1 disc protrusion.  However, he was uncertain whether the protrusion was 

related to Claimant’s November 23, 2008 industrial injury.  Dr. Burris explained 

that he would prefer to review the results of the injections proposed by Dr. 

Wunder in order to determine whether the L5-S1 nerve root constituted Claimant’s 

pain generator.  Notably, Insurer has authorized the injections recommended by 

Dr. Wunder.

13.       Claimant testified at the hearing in this matter.  He explained that 

he had lost confidence in Dr. Burris.  Claimant remarked that Dr. Burris had 



failed to perform a physical examination that would have resulted in an earlier 

diagnosis of his back condition.  He commented that he was uncomfortable 

receiving treatment from Dr. Burris because of his failures in diagnosis and 

that he preferred Dr. Wunder as a treating physician.

14.       Claimant has failed to make a proper showing that Dr. Burris should be 

de-authorized as his ATP and that Dr. Wunder should be his primary ATP.  The 

record reveals that Claimant’s back condition was not discovered until his March 

19, 2009 examination with Dr. Wunder and subsequent diagnostic studies.  

Although Dr. Burris failed to diagnose Claimant’s L5-S1 disc protrusion, 

Claimant had not disclosed back symptoms to prior treating physicians.  Dr. 

Burris also noted that prior examinations did not reveal any neurological 

deficits and that Claimant’s radiculopathy could have been “masquerading all 

along.”  Furthermore, on June 1, 2009 Dr. Burris only placed Claimant at MMI for 

his left ankle injury.  Dr. Burris agreed with Dr. Wunder that Claimant should 

undergo epidural injections to ascertain his pain generator and Insurer has 

authorized the injections.  Finally, Dr. Burris has not examined Claimant since 

June 1, 2009 and Dr. Wunder has continued to evaluate and provide medical 

treatment to Claimant.  Claimant has thus been receiving adequate medical 

treatment, any de-authorization of Dr. Burris is unnecessary and the 

circumstances do not warrant a change of physician.

CONCLUSIONS OF LAW

1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 

to assure the quick and efficient delivery of disability and medical benefits to 

injured workers at a reasonable cost to employers, without the necessity of any 

litigation.  ß8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 



has the burden of proving entitlement to benefits by a preponderance of the 

evidence.  ß8-42-101, C.R.S.   A preponderance of the evidence is that which 

leads the trier-of-fact, after considering all of the evidence, to find that a 

fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 

(1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a 

Workers' Compensation case are not interpreted liberally in favor of either the 

rights of the injured worker or the rights of the employer.  ß8-43-201, C.R.S.  

A Workers' Compensation case is decided on its merits.  ß8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is 

dispositive of the issues involved; the Judge has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 

v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3.         When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness's testimony and 

actions; the reasonableness or unreasonableness (probability or improbability) 

of the testimony and actions; the motives of the witness; whether the testimony 

has been contradicted; and bias, prejudice, or interest.  See Prudential 

Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 

(2007).

4.         Section 8-43-404(5)(a), C.R.S. permits the employer or insurer to 

select the treating physician in the first instance.  Once the respondents have 

exercised their right to select the treating physician, the claimant may not 

change the physician without the insurer’s permission or “upon the proper 

showing to the division.”  ß8-43-404(5)(a), C.R.S.; In Re Tovar, W.C. No. 



4-597-412 (ICAP, July 24, 2008).  Because ß8-43-404(5)(a), C.R.S. does not 

define “proper showing” the ALJ has discretionary authority to determine whether 

the circumstances warrant a change of physician.  Jones v. T.T.C. Illinois, 

Inc., W.C. No. 4-503-150 (ICAP, May 5, 2006).

            5.         The ALJ’s decision regarding a change of physician should 

consider the claimant’s need for reasonable and necessary medical treatment 

while protecting the respondent’s interest in being apprised of the course of 

treatment for which it may ultimately be liable.  Id.  The ALJ may consider 

whether the claimant and physician were unable to communicate such that the 

physician’s treatment failed to prove effective in relieving the claimant from 

the effects of the industrial injury.  See Merrill v. Mulberry Inn, Inc., W.C. 

No. 3-949-781 (ICAP, Nov. 16, 1995).  However, a change of physician is not 

required merely because a claimant expresses dissatisfaction with the designated 

treating physician or would simply prefer to receive treatment from a doctor of 

his choosing.  In Re Hoefner, W.C. No. 4-541-518 (ICAP, June 2, 2003).  Finally, 

where an employee has been receiving adequate medical treatment, courts need not 

permit a change of physician.  See Greenwalt-Beltmain v. Dep’t of Regulatory 

Agencies, W.C. No. 3-896-932 (ICAP, Dec. 5, 1995); Zimmerman v. United Parcel 

Service, W.C. No. 4-018-264 (ICAP, Aug. 23, 1995).

            6.         As found, Claimant has failed to make a proper showing 

that Dr. Burris should be de-authorized as his ATP and that Dr. Wunder should be 

his primary ATP.  The record reveals that Claimant’s back condition was not 

discovered until his March 19, 2009 examination with Dr. Wunder and subsequent 

diagnostic studies.  Although Dr. Burris failed to diagnose Claimant’s L5-S1 

disc protrusion, Claimant had not disclosed back symptoms to prior treating 



physicians.  Dr. Burris also noted that prior examinations did not reveal any 

neurological deficits and that Claimant’s radiculopathy could have been 

“masquerading all along.”  Furthermore, on June 1, 2009 Dr. Burris only placed 

Claimant at MMI for his left ankle injury.  Dr. Burris agreed with Dr. Wunder 

that Claimant should undergo epidural injections to ascertain his pain generator 

and Insurer has authorized the injections.  Finally, Dr. Burris has not examined 

Claimant since June 1, 2009 and Dr. Wunder has continued to evaluate and provide 

medical treatment to Claimant.  Claimant has thus been receiving adequate 

medical treatment, any de-authorization of Dr. Burris is unnecessary and the 

circumstances do not warrant a change of physician.

 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order:

 

1.         Claimant’s request to designate Dr. Wunder as his primary ATP and 

de-authorize Dr. Burris as his ATP is denied.

 

2.         Any issues not resolved by this Order are reserved for future 

determination.

DATED: November 17, 2009.

___________________________________

Peter J. Cannici

Administrative Law Judge
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 CORRECTED FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

 

 

                        No further hearings have been held in the 

above-captioned matter.   On November 13, 2009, Respondents filed an “Unopposed 

Motion for Corrected Order,” alleging that they had sent an objection to the 

proposed order, tendered by Claimant’s counsel, to the Office of Administrative 

Courts (OAC) one-day after the proposed order was tendered.  The ALJ did not 

receive the objection within the three days allowed, however, that does not mean 

that it did not arrive at the OAC in a timely manner.  Considering the substance 

of the objection of which the ALJ first became aware on November 18, 2009, the 

ALJ determines that it has merit.  Therefore, the ALJ hereby amends the previous 

decision and issues the following Corrected Full Findings of Fact, Conclusions 

of Law and Order.

 

Hearing in the above-captioned matter was held before Edwin L. Felter, Jr., 

Administrative Law Judge (ALJ), on October 13, 2009, in Denver, Colorado.  The 

hearing was digitally recorded (reference: 10/13/09, Courtroom 1, beginning at 

3:48 PM, and ending at 4:45 PM).  

 



ISSUE

            

The sole issue to be determined by this decision concerns medical benefits, 

specifically, mileage reimbursement for travel expenses incurred for travel to 

treating physicians and to pick up prescription medications.  

 

 

FINDINGS OF FACT

 

            Based on the evidence presented at hearing, the ALJ makes the 

following Findings of Fact:

 

1.                  This claim involves an admitted industrial injury of 

February 7, 2001, and is under a General Admission of Liability (GAL) filed on 

April 26, 2007.  

 

2.                  Between November 12, 2008, and February 25, 2009, Claimant 

actually traveled three-thousand, two-hundred and thirty-five (3, 235) miles to 

obtain medical treatment and to pick up prescriptions from pharmacies located in 

the Loveland, Colorado, area.  

 

3.                  Between February 26, 2009, and July 29, 2009, Claimant 

actually traveled two thousand, two-hundred and thirty-three miles (2, 233) to 

obtain medical treatment and prescriptions from pharmacies located in the 

Loveland, Colorado, area.  



 

4.                  At hearing, Respondents argued that Claimant was not 

entitled to actual mileage incurred for traveling to and from the providers and 

pharmacies, but should be paid mileage as calculated by “MapQuest” (hereinafter 

the so-called “MapQuest Rate”).  

 

5.                  On February 25, 2009, Claimant submitted mileage 

reimbursement for the miles traveled between November 12, 2008, and February 25, 

2009, requesting reimbursement in the amount of $1,294.00.

 

6.                  On March 20, 2009, Claimant was paid only $1,017.20, a 

difference of $276.80.  

 

7.                  With Claimant’s check, Respondents outlined their concerns 

with regard to Claimant’s February 25, 2009, mileage request setting forth:

 

                  ii.                        I’ve ran (sic) your client’s 

mileage against the reported by MapQuest (enclosed).  In many cases, your client 

seems to be overstating the amount of miles it takes to get from his home to the 

various physicians and pharmacies.  I also found a few trips to the pharmacy 

that we do not have a corresponding bill.  I have deleted these from the overall 

trip mileage. 

 

2.                  On April 23, 2009, Claimant responded to Respondents’ 

rejection of his mileage request setting forth:



 

First, you rely upon Mapquest to deny [Claimant’s] mileage stating that he is 

overstating the amount of miles it takes to get from his home to various 

physicians’ offices and pharmacies.  We note that the Mapquest you are using is 

reflecting that the [Claimant and his family] live on the frontage road when, in 

fact, their home is not on the road but is back some distance from the road.  

Although the address is on the frontage road the driveway to get to the home has 

to go around a trucking company’s property and, therefore, that is one part of 

your Mapquest, which is incorrect.  

 

Additionally, my client has actually clocked the mileage on his odometer and 

Mapquest is incorrect with regard to mileage.  He will testify to these issues 

at hearing.

*   *   *

Next, you make the allegation that my client has made trips to the pharmacy for 

which you do not have corresponding medical bills.  Often he goes to the 

pharmacy to pick up medication only to be told that your company has not 

authorized the prescribed medication.  

 

3.                  At hearing, Claimant testified that prior to every trip to 

his authorized treating doctors, and to the pharmacy to pick up prescriptions, 

he pushes his trip odometer to zero.  After making the round trip, he writes the 

mileage immediately down in a log he keeps in his car.  That log is transferred 

to the mileage submissions he makes.  Claimant further testified that he does 

not always follow the MapQuest route if there are delays in traffic and that the 



MapQuest route is not, in fact, accurate.   The ALJ finds that the Claimant 

presented and testified credibly because his testimony is consistent with reason 

and common sense, and it was not impeached in any way. 

 

4.                  The stipulated testimony of the adjuster, Tammy DeWalt, who 

is based in Phoenix, Arizona, was that MapQuest was not run from Claimant’s 

home, but was rounded up to allow for the address of Claimant’s lot versus the 

address of the RV park. The Claimant’s address is Space 96.  DeWalt does not 

know what route the Claimant actually took to his doctors and pharmacies, as she 

was not in his car when he made his visits.  While credible, DeWalt lacks a 

sufficient basis or foundation to dispute the Claimant’s testimony concerning 

his actual mileage, when local traffic variables are taken into account.

 

5.                  The parties further stipulated, and the ALJ finds that 

Respondents hired an investigator, who, if called to testify, would state that 

he drove the route indicated on DeWalt’s MapQuest printout, using a GPS system, 

and DeWalt’s MapQuest calculations were basically accurate.  The ALJ finds that 

the investigator essentially corroborates DeWalt’s Mapquest calculations but 

does not rebut Claimant’s testimony concerning his actual mileage.

 

6.                  On August 6, 2009, Claimant submitted a second mileage 

request for mileage traveled between February 26, 2009, and July 29, 2009.  

Claimant requests reimbursement of $1,228.15.  That mileage has not yet been 

paid.

 



CONCLUSIONS OF LAW

 

Based upon the foregoing Findings of Fact, the ALJ makes the following 

Conclusions of Law:

 

In deciding whether an injured worker has met the burden of proof, the ALJ is 

empowered “to resolve conflicts in the evidence, make credibility 

determinations, determine the weight to be accorded to expert testimony, and 

draw plausible inferences from the evidence.”  See Kroupa v. Industrial Claim 

Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 

v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The fact finder should consider, among 

other things, the consistency or inconsistency of a witness’ testimony and/or 

actions; the reasonableness or unreasonableness (probability or improbability) 

of a witness’ testimony and/or actions; the motives of a witness; whether the 

testimony has been contradicted; and, bias, prejudice or interest.  See 

Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 

3:16 (2005).  As found, the Claimant’s testimony was consistent with reason and 

common sense, it was credible and it supports the actual mileage he claims.  On 

the other hand, the adjuster’s mechanistic use of MapQuest, corroborated by the 

investigator, without regard to Claimant’s actual mileage was not reasonable, 

under the circumstances, because there is nothing in the statutes or rules that 

mentions MapQuest.  On the contrary, the statutes and rules imply reimbursement 

for “actual” mileage as long as the mileage is not unreasonable.

 

Respondents argue that Claimant is not entitled to mileage reimbursements for 



his actual miles traveling to doctor visits and to obtain prescription 

medications pursuant to Workers’ Compensation Rules of Procedure (WCRP), Rule 

18-6 (E), 7 CCR 1101-3, but rather that Claimant is only entitled to the 

MapQuest miles.  The ALJ is not persuaded by this argument.  

 

WCRP, Rule 18-6 (E), 7 CCR 1101-3, provides for reimbursement for reasonable and 

necessary medical expenses for travel to and from medical appointments and to 

obtain prescribed medications.

 

The holding in Mitchell v. Valley Welding, Inc., W.C. No. 4-312-227 [Industrial 

Claim Appeals Office (ICAO), October 21, 1997] is instructive.  In Mitchell, the 

ALJ denied Claimant’s request to have Respondents pay for modification of a van. 

 The ALJ found that Respondents have provided reliable transportation services 

for Claimant and further found that Respondents were “willing to make adequate 

arrangements to deliver the claimant’s medications. . . .”  In that case, the 

ICAO held:

[T]he respondents are liable for medical services and medical apparatus which 

are either medical in nature or “incidental” to obtaining medical treatment.  ß 

8-42-101(1)(a), C.R.S. 1997; County Squire Kennels v. Industrial Claim Appeals 

Office, 899 P.2d 362 (Colo. App. 1995).  An expense is “medical in nature” if it 

relieves the symptoms or effects of the injury and is directly related to the 

claimant’s physical needs.  Bellone v. Industrial Claim Appeals Office, 940 P.2d 

1116, (Colo. App. 1997); Hillen v. Tool King, 851 P.2d 289 (Colo. App. 1993).

 

An expense is “incidental” to medical treatment if the expense “enables” the 



claimant to obtain treatment or is a “minor concomitant” of medical treatment.  

Country Squire Kennels v. Industrial Claim Appeals Office, supra.

 

In Daughtry v. King Soopers, Inc., W.C. No. 3-837-001 (ICAO, January 17, 1996), 

an ALJ denied reimbursement for mileage expenses that the Claimant incurred to 

obtain medically prescribed drugs.  In setting aside the ALJ’s Order, ICAO 

expressly held that drugs prescribed by a physician are a form of medical 

“supply” which ß 8-42-101(1)(a) requires Respondents to provide if reasonable 

and necessary to cure or relieve the effects of the industrial injury.  Further, 

ICAO stated that they could “find no statutory basis for the ALJ’s apparent 

distinction between travel for the purpose of obtaining treatment by a physician 

and travel for the purpose of obtaining drugs (or other therapy) prescribed by a 

physician.”  Moreover, citing Industrial Commission v. Pacific Employers 

Insurance Co., 120 Colo. 373, 209 P.2d 908 (1949), Sigman Meat Co. v. Industrial 

Claim Appeals Office, 761 P.2d 265 (Colo. App. 1988), and Country Squire Kennels 

v. Tarshis, 899 P.2d 362 (Colo. App. 1995), the ICAO has previously held that 

mileage expenses incurred to obtain prescription drugs are compensable if 

“incident” to obtaining the prescribed drugs.  

 

The Daughtry holding was reaffirmed in the matter of Anderson v. United Airlines 

and Gallagher Bassett Services, W.C. No. 4-445-052 (ICAO, January 9, 2004).  

 

Additionally, insofar as the Respondents argue the mileage expenses are not 

reasonable and necessary because the Claimant could have procured the drugs 

during the shopping trips to his regular grocery store, the ALJ finds this 



argument unpersuasive.  As noted above, the question of whether particular 

mileage expenses are reasonable and necessary is a question of fact for the ALJ. 

 Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

 

The injured worker has the burden of proof, by a preponderance of the evidence, 

of establishing entitlement to benefits.  ßß 8-43-201 and 8-43-210, C.R.S. 

(2009).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. 

Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. 

Industrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  A 

“preponderance of the evidence” is that quantum of evidence that makes a fact, 

or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 

Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 

2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial 

Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 

F.3d 1361 (D.C. Cir. 2001).  As found, Claimant has sustained his burden of 

proof by proving that the mileage he submitted on February 25, 2009, in the 

amount of 3, 235 miles was accurate and actually incurred.  Claimant is entitled 

to a full payment of $1,294.00, less the previously paid amount of $1,017.20, 

resulting in an additional payment of $276.80.  Also, as found,       Claimant 

has proven that the mileage he submitted on August 6, 2009, in the amount of 2, 

233 miles payable at the rate of $1,228.15 was actually incurred and should be 

paid.

 

ORDER

 



            IT IS, THEREFORE, ORDERED THAT:

 

A.        Respondents shall pay the Claimant $1,294.00 for mileage, less the 

previously paid amount of $1,017.20, resulting in an additional payment of 

$276.80, which is retroactively due and payable forthwith.

 

B.        Respondents shall pay in full Claimant’s mileage submission of August 

6, 2009, in the amount of 2, 233 miles, in the amount of $1,228.15, which is 

retroactively due and payable forthwith.

 

C.        Respondents shall pay the Claimant statutory interest at the rate of 

eight percent (8%) per annum on all amounts due and not paid when due. 

 

D.        Any and all issues not determined herein are reserved for future 

decision.

 

 

DATED this______day of November 2009.

 

 

 

____________________________

EDWIN L. FELTER, JR. 

Administrative Law Judge
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ISSUES

The threshold issue to be determined by this decision is compensability.  

FINDINGS OF FACT

1.                  Claimant first noted symptoms of back pain in 2005.  

Claimant could not identify a specific injurious event and did not know when 

this injury occurred in 2005.  Claimant’s attorney stated at hearing that this 

claim was for an injury as defined by the Colorado Workers’ Compensation Act.  

 

2.                  Claimant did not tell any of his providers that he had 

sustained any specific injurious event.  Claimant is unsure as to when his 

symptoms began.  Although Claimant indicated his symptoms were present before he 

left his job with t6he Respondent-Employer in 2005, Claimant did not tell the 

Respondent-Employer of his pain complaints.  

 

3.                  Claimant moved to Texas, and found work in Texas, after 

quitting his job with Respondent-Employer in 2005.  Claimant’s symptoms remained 

the same when he was in Texas.  When Claimant returned to Colorado in 2006, he 



went back to work with Respondent-Employer on October 9, 2006.  Claimant 

performed no work for employer at any time in 2006 until October 9, 2006.  

 

4.                  Claimant voluntarily resigned from his job with the 

Respondent-Employer on December 29, 2007.  Claimant then found work March 1, 

2008, mucking and cleaning stalls at a farm for another employer.  Claimant 

worked at this job full time for two months.  Claimant then found work for 

another employer, Mr. Seufer, and continues working for Mr. Seufer as a farm 

hand.  Claimant works as many hours as his employer will give him, up to 12 

hours a day, 70 hours a week, and plans to continue working for this employer at 

this pace.  Claimant wants to work as much as his current employer will allow.  

Claimant’s job with Mr. Seufer is seasonal, and will end after the harvest work 

is completed in October 2009.  Claimant would continue to work for Mr. Seufer if 

he could, and will seek work for another employer if his job with Mr. Seufer 

ends.  Based upon this subsequent substantial and sustained work the ALJ infers 

Claimant had no injury or condition related to and arising out of his work for 

the Respondent-Employer.

 

5.                  Claimant filed both his First Report of Injury with 

Respondent-Employer and his Workers’ Claim for compensation on February 1, 2008, 

more than one month after he resigned from his job with Respondent-Employer 

 

6.                  Claimant’s testimony at hearing substantially conflicted 

with the medical records received as evidence.  Claimant did not specifically 

know when or how his symptoms arose.  He described varying symptoms, in 



different areas of his body, present for different lengths of time, to many 

medical providers.  Claimant’s testimony is not reliable or credible, and the 

ALJ find it unpersuasive.

 

7.                  David M. Dutton, D.C. evaluated claimant on August 28, 2007, 

for chronic pain and soreness of the neck, upper back, and low back with 

radiation into the upper and lower extremities and headaches.  Dr. Dutton wrote 

these symptoms were, “[A] result of insidious onset and of two years duration.” 

He explained Claimant had received many diagnostic studies, but no positive 

results or findings.  Claimant told Jerome Greene, D.C. on December 5, 2007, 

that no accidents explained his symptoms.  Claimant told Dr. Oquist on May 9, 

2008, that he needed treatment for numbness in his left side, and pain in his 

head.  Dr. Oquist found Claimant had full range of motion in his cervical spine, 

and no positive tests that would reveal any structural injuries.  No medical 

expert, evaluator, or provider stated Claimant’s conditions were work-related.

 

8.                  Claimant’s most complete medical evaluation was coordinated 

and reviewed by Dr. Ruby Saulog, who first saw Claimant on April 30, 2007. 

Claimant told Dr. Saulog that his symptoms began a year before this visit, and 

began with intermittent neck pain.  In the clinical history completed at this 

visit, Claimant said he had numbness on the left side of his body and face, 

tingling on his left side, and pain in his heart.  These statements conflict 

with, and cannot be reconciled with, Claimant’s testimony at hearing and his 

statements documented by other medical providers.  The ALJ finds this is further 

evidence that Claimant’s hearing testimony is not credible and is therefore 



unpersuasive.

 

9.                  Dr. Saulog assessed Claimant with a normal gate, and found 

normal results to all examinations.  The diagnostic studies did not reveal 

abnormalities to explain Claimant’s symptoms or complaints.  The MRI of the 

cervical spine showed mild degenerative changes with no spinal cord abnormality. 

 His brain MRI showed a very mild chronic small vessel ischemia or 

demyelization.  Claimant’s lab tests were normal.  A CAT scan of Claimant’s 

brain was normal, and his upper and lower extremity EMG/NCS study was normal.  

Claimant’s neurologic and physical examinations were normal.  When Claimant 

returned to Dr. Saulog on May 10, 2007, Dr. Saulog again found a normal 

objective examination.  Dr. Saulog never mentioned any diagnosis, conclusion, 

finding, or opinion that Claimant’s condition was work-related.

 

10.             Dennis P. Clifford, M.D, evaluated claimant.  Claimant told Dr. 

Clifford his symptoms involved left face numbness, numbness of the left side of 

his head, numbness in his left arm, and numbness in his left leg.  Claimant said 

his symptoms began in 2003.  Dr. Clifford’s exam did not yield any diagnoses, 

and he found Claimant’s pulmonary allegations were more likely related to early 

chronic obstructive pulmonary disease from his long-term tobacco use.  He did 

not say any diagnosis or condition was work-related.  Claimant presented no 

opinion rebutting Dr. Clifford’s conclusions.  Dr. Clifford’s opinions are 

credible and persuasive.

 

11.             James S. Ogsbury, III, M.D. evaluated Claimant, and testified at 



hearing.  Dr. Ogsbury credibly and persuasively explained Claimant did not 

allege, and the evidence does not show, Claimant sustained any injury while 

working for the Respondent-Employer, or any injury that would explain his 

symptoms or complaints.  

12.             Dr. Ogsbury testified Claimant’s extremity complaints are not 

related to any pathology or identifiable condition.  He said there was no 

evidence Claimant sustained any injury at work for the Respondent-Employer.  He 

said Claimant’s examination was entirely normal.  There were no anatomic bases 

for Claimant’s symptoms despite the exhaustive exams, studies, and reviews of 

the records by Claimant’s medical providers, most notably Dr. Saulog.  

13.             Dr. Ogsbury testified no medical record revealed any findings 

that would support any diagnosis or finding of any disease process, pathology, 

anatomic change, or condition.  There was no way to know why Claimant had the 

problems he was alleging and those problems could be related to many different 

processes or conditions.  

14.             Claimant’s symptoms may be real, and accepting that they are, 

Dr. Ogsbury could find no condition causally related to his work for the 

Respondent-Employer.  Claimant presented no testimony or evidence to rebut Dr. 

Ogsbury’s conclusions, opinions, and testimony.  Dr. Ogsbury credibly testified 

Claimant has no condition, diagnosis, or disease that is causally related to 

Claimant’s work for the Respondent-Employer, and the ALJ finds his testimony 

persuasive.

15.             Claimant has failed to establish that it is more likely than not 

that he suffered an injury arising out of and in the course of his employment 

with the Respondent-Employer.



CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the ALJ makes the following 

Conclusions of Law:

1.                  The purpose of the Workers’ Compensation Act of Colorado, 

C.R.S. Sections 8-40-101, et seq., is to assure the quick and efficient delivery 

of disability and medical benefits to injured workers at a reasonable cost to 

employers, without the necessity of litigation.  C.R.S. Section 8-40-102 (1). 

The facts in a workers’ compensation case must be interpreted neutrally, neither 

in favor of the rights of the Claimant nor in favor of the rights of the 

respondents.  C.R.S. Section 8-43-201.

2.                  A workers’ compensation case is decided on its merits.  

Section 8-43-201, C.R.S.  The ALJ’s factual findings concern only evidence and 

inferences found to be dispositive of the issues involved.  The ALJ need not 

address every piece of evidence or every inference that might lead to 

conflicting conclusions.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 

Office, 5 P. 3d 385 (Colo. App. 2000).  

 

3.                  When determining credibility, the fact finder should 

consider, among other things, the consistency or inconsistency of the witness’ 

testimony and actions; the reasonableness or unreasonableness of the testimony; 

the motives of the witness; whether the testimony has been contradicted; and 

bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 

275, 57 P.2d 1205 (1936).  In deciding whether Claimant has met his burden of 

proof, the ALJ is empowered, “To resolve conflicts in the evidence, make 

credibility determinations, determine the weight to be accorded to testimony, 



and draw plausible inferences from the evidence.”  Kroupa v. Industrial Claim 

Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).

 

4.                  Claimant in a workers’ compensation claim shall have the 

burden of proving entitlement to benefits by a preponderance of the evidence. 

Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App. 

 1998) (”Claimant has the burden of proving an entitlement to benefits by a 

preponderance of the evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915, 

918 (Colo. App. 1993) (”The burden is on the Claimant to prove his entitlement 

to benefits by a preponderance of the evidence.”).  Proof by a preponderance of 

the evidence requires Claimant to establish that the existence of a contested 

fact is more probable than its nonexistence.  See Hoster v. Weld County 

Bi-Products, Inc., W.C. No. 4-483-341 (ICAO March 20, 2002).

 

5.            Proof of causation is a threshold requirement that an injured 

employee must establish by a preponderance of the evidence before any 

compensation is awarded.   C.R.S. ß8-41-301(1) (c); Faulkner, supra.   Claimant 

must prove that an injury directly and proximately caused the condition for 

which benefits are sought.  Wal-Mart Stores v. Industrial Claim Appeals Office, 

989 P.2d 521 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 

P.2d 1337 (Colo. App. 1997).  

 

6.                  The mere fact that symptoms appear during an employment 

event does not require a conclusion that the employment was the cause of the 

symptoms, or that the employment aggravated or accelerated a preexisting 



condition.  Instead, the appearance of symptoms may be the logical and recurrent 

consequence of a preexisting condition Jiron v. Express Personnel Services, W.C. 

No. 4-456-131 (ICAO February 25, 2003); F.R. Orr Construction v. Rinta, 717 P.2d 

965, 968 (Colo. App. 1985).   

7.                  The ALJ concludes Claimant has not proven a compensable 

claim.  Had Claimant sustained an injury arising out of and in the course and 

scope of his employment with respondent-employer, he most likely would been able 

to identify an injurious event to his medical providers and during his hearing 

testimony.  Claimant was inconsistent in his complaints to medical providers.  

His testimony was conflicting, vague, and inherently contradictory.  Claimant’s 

testimony is not credible.  

8.                  Additionally, no provider stated Claimant’s symptoms or 

conditions are work-related.  Dr. Clifford and Dr. Ogsbury, the credible 

examiners who evaluated Claimant’s condition and consider causation, concluded 

Claimant’s conditions were not related to any injury or disease process arising 

out of his employment for employer.  The credible medical evidence is 

inconclusive as to Claimant’s medical condition.  

9.                  The ALJ concludes, based upon a totality of the credible 

medical and lay evidence, that Claimant has failed to sustain his burden to show 

that it is more likely than not that he sustained a work related injury or an 

occupational disease while in the course of his employment or arising out of his 

employment with respondent-employer.

 

ORDER

            It is therefore ordered that:



Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is 

denied and dismissed.

      DATE: November 19, 2009/s/ original signed by:

Donald E. Walsh

Administrative Law Judge
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ISSUES

            The issues presented for consideration are, the following: 

1.                  Whether Respondents’ motion for summary judgment shoulder be 

granted because there are no disputed issues of fact between the parties and 

judgment should be entered for Respondents as a matter of law; and 

2.                  Whether the Administrative Law Judge has subject matter 

jurisdiction over Claimant’s claim under Section 8-41-204, C.R.S. 

UNDISPUTED FACTS

            The following facts are undisputed between the parties .

1.         On June 23, 2008, Claimant sustained an occupational disease injury 



to his right shoulder while engaging in work activities.  Respondents admitted 

liability for the injury by general admission of liability, dated July 16, 2008.

2.         In deposition testimony, Claimant testified that his right shoulder 

began bothering him in December 2007.  After December 2007, Claimant’s right 

shoulder condition steadily worsened.  

3.         In June 2007, six months prior to first beginning to experience right 

shoulder pain, Claimant was transferred out of state to Alamogordo, New Mexico, 

performing work duties for the Employer.

4.         Claimant worked in Alamogordo, New Mexico, from June 2007 to March 

2008.  In March 2008, Claimant was transferred by the Employer to St. George, 

Utah.

5.         In June 2008, while still employed out of state, Claimant returned to 

Denver, CO to begin a six-week vacation.  On June 19, 2008, during Claimant’s 

vacation, Claimant was examined by Thomas R. Sachtelben, M.D.  Dr. Sachtelben 

began the treatment of Claimant and imposed work restrictions on him.   

CONCLUSIONS OF LAW

            Having made the preceding findings regarding the undisputed facts, 

the following Conclusions of Law are entered.

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 

8-40-101, C.R.S., et seq., is to assure the quick and efficient delivery of 

disability and medical benefits to injured workers at a reasonable cost to 

employers, without the necessity of litigation.  Section 8-40-102(1), C.R.S.  In 

general, the claimant has the burden of proving entitlement to benefits by a 

preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of the 

evidence is that which leads the trier-of-fact, after considering all of the 



evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case 

must be interpreted neutrally, neither in favor of the rights of the Claimant 

nor in favor of the rights of the respondents.  Section 8-43-201, C.R.S.

 

A workers’ compensation case is decided on its merits.  Section 8-43-201, C.R.S. 

 The ALJ’s factual findings concern only evidence and inferences found to be 

dispositive of the issues involved.  The ALJ need not address every piece of 

evidence or every inference that might lead to conflicting conclusions.  

Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P. 3d 385 

(Colo. App. 2000). 

 

In this case, Respondents moved for summary judgment on the grounds that 

Claimant’s February 20, 2009, deposition testimony, Respondents’ General 

Admission of Liability filed with the Colorado Department of Labor and 

Employment on July 16, 2008, and a Workers’ Compensation Employer’s First Report 

of Injury filed with the State of Utah, Labor Commission, Division of Industrial 

Accidents on June 23, 2008, establish that as a matter of law judgment should be 

entered for Respondents.  Claimant contends that there are disputed facts 

between the parties and that several crucial facts concerning Claimant’s dates 

of work in Colorado and date of injury must be resolved following a hearing.   

 

Under C.R.C.P. 56, an ALJ may enter summary judgment where there are no disputed 

issues of material fact and the moving party is entitled to judgment as a matter 

of law.  See e.g. Nova v. Industrial Claim Appeals Office, 754 P.2d 800 (Colo. 



App. 1988) (C.R.C.P. apply in WCA proceedings insofar as it is not inconsistent 

with the Act’s procedural or statutory provisions); Cf. In re Rivera, W.C. No. 

4-574-706 (ICAO, 1/22/04).

 

            The C.R.C.P. are applicable to Workers’ Compensation proceedings to 

the extent that they are not inconsistent with applicable Workers’ Compensation 

statutes.  Renaissance Salon v. Industrial Claim Appeals Office, 994 P.2d 447 

(Colo. App. 1999); Nova, supra.  

 

            Pursuant to C.R.C.P. Rule 56(c), summary judgment is proper where 

the pleadings, depositions, answers to interrogatories, and admissions on file, 

together with the affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to judgment as a matter 

of law. McCormick v. Union Pacific Res. Co., 14 P.3d 346, 349 (Colo. 

2000)(citing, Bebo Contsr. Co. v. Mattox & O'Brien, P.C., 990 P.2d 78, 83 (Colo. 

1999)).  C.R.C.P. Rule 56(e) provides an adverse party may not rest upon the 

mere allegations or denials of the opposing party's pleadings, but the opposing 

party's response by affidavits or otherwise provided in this Rule, must set 

forth specific facts showing that there is a genuine issue for trial. 

 

            The purpose of a Motion for Summary Judgment is to pierce through 

the formal allegations of the pleadings and save the time and expense connected 

with a trial, when, as a matter of law, based on undisputed facts, one party 

could not prevail.  Ginter v. Palmer and Co., 196 Colo. 203, 205, 585 P.2d 583, 

584 (1978)(citing, Abrahamsen v. Mountain States Telephone & Telegraph Corp., 



177 Colo. 422, 494 P.2d 1287 (1972)). 

 

            The burden of establishing that there is no triable issue of 

material fact is on the moving party. McCormick, supra (citing Greenwood Trust 

v. Conley, 938 P.2d 1141, 1149 (Colo. 1997).  The moving party meets its burden 

by identifying those parts of the record to demonstrate the absence of genuine 

issue of material fact. Id. Once the moving party establishes that no material 

fact is in dispute, the burden of proving the existence of an issue of material 

fact for trial shifts to the opposing party.  Id.  If the opposing party fails 

to satisfy its burden of proof, the moving party is entitled to summary 

judgment. Id.

 

            Summary judgment is a drastic remedy and is not warranted unless the 

moving party demonstrates it is entitled to judgment as a matter of law. Van 

Alstyne v. Housing Authority of Pueblo, 985 P.2d 97 (Colo. App. 1999). All 

doubts as to the existence of disputed facts must be resolved against the moving 

party, and the party against whom judgment is to be entered is entitled to all 

favorable inferences that may be drawn from the facts.  Furthermore, failure to 

file an affidavit or other documentary evidence in opposition to a motion for 

summary judgment does not relieve the moving party of its burden to establish 

entitlement to summary judgment. People v. Hernandez and Associates, 736 P.2d 

1238 (Colo. App. 1986); Cf. Division of Workers' Comp. v. Sundance, W.C. No. 

2002-110238 (ICAO, 1/13/04).

 

            A "material fact" is simply a fact that will affect the outcome of 



the case. In re Water Rights of the United States, 854 P.2d 791 (Colo. 1993). 

Where there are disputed issues of material fact, due process requires the 

parties be afforded a reasonable opportunity to present evidence and confront 

adverse evidence.  Hendricks v. Industrial Claim Appeals Office, 809 P.2d 1076 

(Colo. App. 1990).

             

            Section 8-41-204, C.R.S. provides that,

If an employee who has been hired or is regularly employed in this state 

receives personal injuries in an accident or an occupational disease arising out 

of and in the course of such employment outside of this state, the employee, or 

such employee's dependents in case of death, shall be entitled to compensation 

according to the law of this state.  This provision shall apply only to those 

injuries received by the employee within six months after leaving this state Ö

 

            Section 8-41-204 establishes the exclusive grounds under which 

Colorado may take jurisdiction of a case in which an injury occurs outside of 

the state.  Rodenbaugh v. DEA Construction, W.C. No. 4-523-336 (I.C.A.O. 

12/20/02).   Without subject matter jurisdiction, the ALJ does not have 

authority to act.  See Reed v. Industrial Claims Appeal Office, 13 P.3d 810 

(Colo. App. 2000).

 

            Claimant asserts mere allegations or denials regarding Respondents’ 

Motion for Summary Judgment.  Mere allegations and denials are contrary to the 

requirements of C.R.C.P. Rule 56(e), which requires Claimant to respond by 

affidavits and to set forth specific facts showing that there is a genuine issue 



for trial.  Claimant baldly asserts that he worked in Colorado in November 2007 

for a one-week period.  This assertion is contrary to his deposition testimony 

offered in support of the Motion.  Claimant maintains that the Motion for 

Summary Judgment should be denied and that he should be permitted to present 

evidence at a hearing to establish that he worked in Colorado less than six 

months before the initial onset of his injury in December 2007.  

 

            Claimant’s sworn testimony in the February 20, 2009, deposition 

establishes that Claimant worked out of state from June 2007 in Alamogordo, New 

Mexico until March 2008 when he was transferred to St. George, New Mexico.  

Claimant testified that he remained in St. George, Utah until June 2008 when he 

returned to Denver for a vacation.   

 

            Because Claimant was employed out of state for more than six month 

when he sustained a work injury, as established by his deposition testimony, 

there is no disputed issue of fact with regard to the question of the ALJ’s 

jurisdiction to consider the claim.  It is therefore found and concluded that 

Respondents are entitled to judgment as a matter law.  It is concluded that 

Colorado, and thus the ALJ, lacks subject matter jurisdiction to consider 

Claimant’s claim. 

 

ORDER

            It is therefore ordered that:

            Claimant’s claim for workers’ compensation benefits is denied and 

dismissed.  



All matters not determined herein are reserved for future determination.

DATED:  ___November 20, 2009_

___________________________________

Margot W. Jones

Administrative Law Judge

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-021-541

ISSUE

            Whether Respondents have demonstrated by a preponderance of the 

evidence that Claimant should be required to undergo and fully cooperate in a 

second Methacholine Challenge Test (MCT).

FINDINGS OF FACT

            1.         In the early 1990’s Claimant sustained a compensable 

occupational asthma condition during the course and scope of her employment with 

Employer.  Respondents were ordered to pay for Claimant’s continuing medical 

maintenance treatment as a result of her asthma condition.  Claimant has 

received ongoing treatment for her occupational asthma from Cecile Rose, M.D. 

and other physicians at National Jewish Hospital.

            2.         On May 8, 2008 Respondents retained Lawrence Repsher, 



M.D. to perform an independent medical examination on Claimant.  Dr. Repsher 

testified at the hearing in this matter.  He explained that the purpose of his 

independent medical examination was to determine whether Claimant’s continuing 

medications were related to her occupational asthma condition.  Dr. Repsher 

commented that, because Claimant had not worked for Employer for several years, 

her asthma condition may have resolved.  He thus recommended that Claimant 

undergo an MCT to ascertain whether she still suffered from asthma.

            3.         On May 22, 2008 Claimant underwent a MCT.  The technician 

who administered the test stated “[p]atient was unable to achieve any 

consistency with efforts during testing, which put accuracy of results in 

question.”  The technician noted that Claimant “chose to stop at the 0.25mg dose 

of Methacholine” because she complained of chest tightness and shortness of 

breath.  The technician also remarked that Claimant “used her Maxair inhaler and 

Flovent for post Bronchodialator Spirometry and stated she put forth her best 

efforts during testing.”

            4.         Claimant testified at the hearing in this matter.  She 

explained that she cooperated with the MCT instructions provided by the 

technician.  The technician advised her that she could terminate the testing 

when necessary.  Claimant described that she began to experience chest pain and 

shortness of breathe shortly after the MCT started.  She used her inhaler after 

the MCT and noted that she gave her best effort during the testing.

            5.         Dr. Repsher testified that, because Claimant is no longer 

exposed to her occupational asthma trigger, she should undergo a second MCT to 

determine whether she continues to suffer from the disease.  He remarked that, 

although a positive MCT result does not necessarily result in a diagnosis of 



asthma, a negative MCT result is clear evidence that an individual does not have 

asthma.  Dr. Repsher explained that an MCT is an invasive procedure designed to 

determine the presence of asthma in a patient by introducing a chemical known to 

induce an asthmatic response in individuals that have asthma.  To administer the 

test the patient is required to inhale increasing doses of Methacholine.  Dr. 

Repsher commented that after each dose the patient is required to perform a 

pulmonary function test to measure certain airflow velocities.  Asthmatic 

responses are short-lived because, once an asthmatic response is induced, the 

patient is given Albuterol to resolve the problem.

6.         Dr. Repsher also testified that it is imperative for a patient to 

give her best effort during an MCT in order to obtain valid results.  He 

questioned whether Claimant provided her best effort during the May 22, 2008 

MCT.  Dr. Repsher explained that the laboratory that he uses at Lutheran Medical 

Center contains sophisticated equipment that permits a determination of whether 

a patient is giving her best effort during a MCT.

7.         Dr. Rose testified at the hearing in this matter.  She has treated 

and managed Claimant’s occupational asthma condition for a number of years.  Dr. 

Rose stated that, based on clinical findings in the early 1990’s, Claimant 

suffered from occupational asthma.  Claimant underwent a histamine challenge 

test, imaging studies and CT scans that were consistent with occupational 

asthma.  She persuasively explained that, although a MCT can be helpful, it is 

not necessary in Claimant’s case because she has continued to exhibit other 

clinical findings that are consistent with occupational asthma.

8.         Dr. Rose commented that, although the occupational asthma symptoms of 

many patients improve when they are removed from the triggering exposure, 



Claimant continues to exhibit symptoms that are consistent with occupational 

asthma.  She remarked that Claimant continues to experience wheezing, chest 

tightness and coughing at the time of irritant exposures.  Dr. Rose explained 

that Claimant’s symptoms have been well managed and improve when treated with 

inhaler medications.  She noted that imaging studies, including chest CT scans, 

show subtle findings of airway disease and bronchial wall thickening.  Claimant 

has also had a positive response to bronchial dilators.  Dr. Rose commented that 

Claimant has historically had difficulty performing pulmonary function tests but 

has nevertheless shown an elevation in residual volume.  Dr. Rose summarized 

that there was no medical reason to require Claimant to undergo an MCT when she 

continues to suffer from occupational asthma and it is difficult for her to 

complete the test.

9.         Respondents have failed to demonstrate that it is more probably true 

than not that Claimant should be required to undergo and fully cooperate in a 

second MCT.   Dr. Rose persuasively explained that Claimant was initially 

diagnosed with occupational asthma in the early 1990’s and continues to exhibit 

symptoms that are consistent with occupational asthma.  She remarked that 

Claimant continues to experience wheezing, chest tightness and coughing at the 

time of irritant exposures.  Dr. Rose explained that Claimant’s symptoms have 

been well managed and improve when treated with inhaler medications.  She noted 

that imaging studies, including chest CT scans, show subtle findings of airway 

disease and bronchial wall thickening.  Claimant has also had a positive 

response to bronchial dilators.  Dr. Rose summarized that, because Claimant 

continues to suffer from occupational asthma and has had difficulties in 

completing pulmonary function tests, there is simply no medical reason to 



require Claimant to undergo a MCT.  Dr. Repsher’s contrary opinion is not 

persuasive because it fails to acknowledge that Claimant continues to suffer 

from a variety of symptoms that are consistent with the presence of occupational 

asthma.  Based on the persuasive testimony of Dr. Rose, Claimant continues to 

suffer from the symptoms of well-managed occupational asthma.  Because the 

purpose of a MCT is to determine whether an individual suffers from asthma, the 

testing is unnecessary and Respondents’ request is denied.

CONCLUSIONS OF LAW

1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 

to assure the quick and efficient delivery of disability and medical benefits to 

injured workers at a reasonable cost to employers, without the necessity of any 

litigation.  ß8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 

has the burden of proving entitlement to benefits by a preponderance of the 

evidence.  ß8-42-101, C.R.S.   A preponderance of the evidence is that which 

leads the trier-of-fact, after considering all of the evidence, to find that a 

fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 

(1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a 

Workers' Compensation case are not interpreted liberally in favor of either the 

rights of the injured worker or the rights of the employer.  ß8-43-201, C.R.S.  

A Workers' Compensation case is decided on its merits.  ß8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is 

dispositive of the issues involved; the Judge has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 

v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).



3.         When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness's testimony and 

actions; the reasonableness or unreasonableness (probability or improbability) 

of the testimony and actions; the motives of the witness; whether the testimony 

has been contradicted; and bias, prejudice, or interest.  See Prudential 

Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 

(2007).

4.         The burden of proof “rests upon the party who asserts the affirmative 

of an issue.”  In Re Slattery, W.C. No. 4-728-045 (ICAP, Jan. 29, 2008).  

Because Respondents seek an order that requires Claimant to undergo and fully 

cooperate in a second MCT, they must establish their request by a preponderance 

of the evidence.  Whether Respondents have sustained their burden of proof is a 

question of fact for resolution by the ALJ.  In Re Digregorio, W.C. No. 

4-614-624 (ICAP, Aug. 15, 2007).

            5.         As found, Respondents have failed to demonstrate by a 

preponderance of the evidence that Claimant should be required to undergo and 

fully cooperate in a second MCT.   Dr. Rose persuasively explained that Claimant 

was initially diagnosed with occupational asthma in the early 1990’s and 

continues to exhibit symptoms that are consistent with occupational asthma.  She 

remarked that Claimant continues to experience wheezing, chest tightness and 

coughing at the time of irritant exposures.  Dr. Rose explained that Claimant’s 

symptoms have been well managed and improve when treated with inhaler 

medications.  She noted that imaging studies, including chest CT scans, show 

subtle findings of airway disease and bronchial wall thickening.  Claimant has 

also had a positive response to bronchial dilators.  Dr. Rose summarized that, 



because Claimant continues to suffer from occupational asthma and has had 

difficulties in completing pulmonary function tests, there is simply no medical 

reason to require Claimant to undergo a MCT.  Dr. Repsher’s contrary opinion is 

not persuasive because it fails to acknowledge that Claimant continues to suffer 

from a variety of symptoms that are consistent with the presence of occupational 

asthma.  Based on the persuasive testimony of Dr. Rose, Claimant continues to 

suffer from the symptoms of well-managed occupational asthma.  Because the 

purpose of a MCT is to determine whether an individual suffers from asthma, the 

testing is unnecessary and Respondents’ request is denied.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order:

 

1.         Respondents’ request for an Order requiring Claimant to undergo and 

fully cooperate in a second Methacholine Challenge Test is denied.

 

2.         Any issues not resolved by this Order are reserved for future 

determination.

DATED: November 20, 2009.

___________________________________

Peter J. Cannici

Administrative Law Judge

 

 

 



      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-740-450

ISSUES

Whether Claimant’s 10% lower extremity rating should be converted to a 4% whole 

person impairment. 

 

 

FINDINGS OF FACT 

            1.   The above-captioned matter is an admitted claim for a date of 

injury of October 31, 2007. 

            2.   On February 9, 2009, Respondents filed a Final Admission of 

Liability admitting to a 19% whole person impairment based upon the injuries 

Claimant sustained in his October 31, 2007 industrial injury.  

            3.   Claimant timely objected to the Final Admission of Liability, 

filing an objection as well as a Notice and Proposal to Select an Independent 

Medical Examiner on February 18, 2009.  

            4.   Respondents’ filed a Notice of Failed IME Negotiation on March 

3, 2009. 

            5.   Through the Division Independent Medical Examination selection 

process, Dr. Timothy Hall was identified as the physician to complete Claimant’s 

requested Division Independent Medical Examination.



            6.   On May 20, 2009, Dr. Hall completed his Division Independent 

Medical Examination.  Dr. Hall opined that Claimant suffered from disc-pathology 

with radiculopathy and provided Claimant with an impairment rating of 21% whole 

person for Claimant’s spinal impairment based upon Table 53 of the AMA Guides to 

the Evaluation of Permanent Impairment, Third Edition Revised.  In addition to 

his Table 53 impairment, Dr. Hall opined that Claimant suffered from a 15% range 

of motion loss directly attributable to Claimant’s October 31, 2007 industrial 

injury.  Moreover, Dr. Hall opined that Claimant was suffering from a lower 

extremity radiculopathy, which entitled Claimant to an additional 10% scheduled 

impairment of the right lower extremity.  Dr. Hall concluded that the 10% 

scheduled lower extremity impairment equated to 4% impairment of the whole 

person.

            7.   On June 3, 2009, Respondents filed a Final Admission of 

Liability admitting to impairment as referenced in Dr. Hall’s Division 

Independent Medical Examination report equaling 21% whole person impairment for 

Claimant’s spinal condition and 10% scheduled impairment for Claimant’s residual 

radiculopathy.  

            8.   Claimant objected to Respondents’ Final Admission of Liability 

and filed an Application for Hearing on July 2, 2009 endorsing the sole issue of 

conversion of Claimant’s scheduled 10% lower extremity impairment to impairment 

of the whole person.  

            9.   At hearing, Claimant testified to ongoing pain in his lower 

extremity, which altered his gait and impaired his functional capability to 

include ambulation and additional limitation in activities of daily living.

            10.   In his deposition testimony, Dr. Dwight Caughfield opined that 



Claimant was having degraded ability to perform certain activities including 

standing, walking and climbing stairs.

CONCLUSIONS OF LAW

1.                       Claimant has failed to establish by a preponderance of 

the evidence that he is entitled to additional permanent partial disability 

benefits based upon a conversion of his lower extremity impairment to impairment 

of the whole person.  

2.                       The question of whether the Claimant sustained a loss 

of an extremity within the meaning of Section 8-42-107(2)(a), C.R.S. 2008, or a 

whole person medical impairment compensable under Section 8-42-107(8)(c), C.R.S. 

2008, is one of fact for determination by the ALJ.  In resolving the question, 

the ALJ must determine the situs of the Claimant’s functional impairment, and 

the site of such functional impairment is not necessarily the site of the injury 

itself.  See Langton v. Rocky Mountain Healthcare Corp, 937 P.2d 883 (Colo. App. 

1996).  

3.                       An impairment rating provided for under the AMA Guides 

to the Evaluation of Permanent Impairment while relevant to the overall degree 

of permanent impairment itself is not dispositive of whether the Claimant 

suffered a functional impairment beyond the schedule as provided for in Section 

8-42-107(2)(a), C.R.S.  Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 

(Colo. App. 1996).  Thus, it has been determined that scheduled injuries of the 

upper and lower extremities may be converted to whole person impairment based 

upon “functional impairment” which would be considered beyond the schedule.  In 

fact, pain which limits the Claimant’s ability to use a portion of the body may 

be considered functional impairment for purposes of demonstrating whether an 



injury is on or off the schedule.  Valles v. Arrow Moving and Storage, W.C. No. 

4-265-129 (October 22, 1998); Salaz v. Phase II Co., W.C. No. 4-240-376 

(November 19, 1997), Aff’d Phase ii Co. v. Industrail Claim Appeals Office, 

(Colo. App. No. 97CA2009, September 3, 1998) (not selected for publication).  

4.                       The Claimant is attempting to convert the Claimant’s 

10% lower extremity impairment to a 4% whole person impairment.  

5.                       Respondents rely on Warthen v. Industrial Claim Appeals 

Office, 100 P.3d 581 (Colo. App. 2004), in which a claimant attempted to have a 

shoulder impairment converted to a whole person impairment.  In that case the 

claimant received a 48% right upper extremity impairment and a 7% whole person 

impairment to the neck.  The respondents admitted to the 7% whole person 

impairment and the 48% right upper extremity impairment.  The claimant attempted 

to convert the upper extremity to a whole person.  The Administrative Law Judge 

found that all functional impairment that went beyond the arm was fully 

compensated by the DIME 7% whole person rating.  Therefore, the upper extremity 

impairment remained as one on the schedule.  Warthen, 100 P.3d at 583.

6.                       Although the Claimant’s current case involves one to 

the lower extremity, the Warthen case is on point.  The Claimant has provided no 

medical or other evidence that he experiences any impairment above the lower 

extremity that would not be fully compensated with the 21% whole person 

impairment to the back.  The Claimant testified that he had pain and discomfort 

in his back.  However, that would be incorporated in the specific disorder part 

of the back rating, and any functional limitations would be incorporated with 

the range of motion deficits provided for with the 21% impairment.  

7.                       The Claimant testified that the radiculopathy caused 



his knee to give way.  The Claimant testified that it was his belief that the 

radiculopathy was coming from the back.  Nonetheless, pursuant to Strauch v. PSL 

Swedish Healthcare Sys., 917 P.2d 366 (Colo. App. 1996), it is not the situs of 

the injury that determines where the impairment is, but what parts of the body 

that have been functionally impaired.  In this case, even though the 

radiculopathy in the leg may be coming from the back, the functional impairments 

that the radiculopathy is causing the Claimant are that he had leg pain and that 

his leg would give way.  These are functional impairments to the lower 

extremity.  

ORDER

            It is therefore ordered that:

1.      Claimant’s request to convert his 10% scheduled lower extremity rating 

to a 4% whole person rating is denied and dismissed.

2.      All matters not determined herein are reserved for future determination.

 

      DATE: November 23, 2009/s/ original signed by:

Donald E. Walsh

Administrative Law Judge

Office of Administrative Courts

 

 

 



      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-788-119

ISSUES

1.                  Whether Claimant suffered a compensable low back injury in 

the course and scope of his employment with Respondent/Employer, on January 20, 

2009. 

 

2.                  Whether Claimant is entitled to any and all reasonable and 

necessary medical benefits for the compensable low back injury suffered on 

January 20, 2009.

 

3.                  A determination of Claimant’s average weekly wage.

 

4.                  Whether Claimant is entitled to temporary total disability 

benefits for the January 20, 2009, injury from March 25, 2009, ongoing.  

 

FINDINGS OF FACT

1.                  At all times relevant to this matter, Claimant was an 

employee of Respondent/ Employer.  Respondent-Employer had employed Claimant for 

approximately four years prior to January 20, 2009.  Claimant worked as an 

operator, which primarily required Claimant to operate heavy equipment.  The 

operation of heavy equipment in the asphalt business often requires a 

significant amount of heavy lifting due to maintenance of the equipment and set 



up of the machinery.  

 

2.                  On January 20, 2009, Claimant, in the course of his 

employment with Avery Asphalt, Inc., was working on an asphalt-paying project.  

At approximately 10:00 am, Claimant was required to lift a piece of equipment 

called a walker out of the bed of a pickup truck in preparation to use the piece 

of equipment in paving process.  The piece of equipment weighed approximately 

150 pounds.  In the process of lifting the piece of equipment out of the truck, 

Claimant heard a loud pop in his low back and felt an immediate onset of low 

back pain with burning and numbness in his lower extremities.  Claimant reported 

his injury to his direct supervisor.  

 

3.                  Claimant continued to work for Respondent-Employer until 

February 4, 2009.  Although Respondent-Employer was aware of Claimant’s low back 

condition, Claimant was asked to perform full duty and required to attempt to 

lift heavy objects.  As of February 4, 2009, Claimant was physically unable to 

perform his job duties.  Respondent-Employer informed Claimant that he should 

not return until he had a doctor’s release.  Since that time, Claimant has not 

been given a doctor’s release and has not returned to work for 

Respondent-Employer.  

 

4.                  On March 17, 2009, Respondent-Employer issued a designated 

provider list to Claimant.  Claimant selected Dr. Bradley at Emergicare and was 

seen by Dr. Bradley on March 25, 2009.  Claimant reported the mechanism of 

injury as detailed above and complained of low back pain with bilateral 



numbness.  Dr. Bradley diagnosed degenerative disc disease with bilateral 

radiculopathy.  Dr. Bradley determined that his objective findings were 

consistent with the mechanism of injury.  Dr. Bradley determined that Claimant 

had temporary restrictions consisting of a five-pound lift/carry restriction.  

Dr. Bradley indicated that he would continue to treat Claimant for this 

work-related injury.

 

5.                  Claimant has established that it is more probable than not 

that on January 20, 2009, he suffered a compensable low back injury arising out 

of and in the course of his employment with Respondent-Employer.  

 

6.                  Claimant has established that he is entitled to any and all 

reasonable, necessary, and related medical benefits for the compensable low back 

injury suffered on January 20, 2009.  

 

7.                  Claimant has established that his average weekly wage is 

$670.00 based upon earning $16.75 per hour for a forty-hour week.  

 

8.                  Claimant has established that it is more probable than not 

that he is entitled to temporary total disability benefits for the January 20, 

2009, injury from March 25, 2009 and continuing until terminated by operation of 

law or order.  

 

CONCLUSIONS OF LAW

1.                  The purpose of the “Workers’ Compensation Act of Colorado” 



(Act) is to assure the quick and efficient delivery of disability and medical 

benefits to injured workers at a reasonable cost to employers, without the 

necessity of any litigation. ß8-40-102(1), C.R.S. A claimant in a Workers' 

Compensation claim has the burden of proving entitlement to benefits by a 

preponderance of the evidence.  ß8-42-101, C.R.S. A preponderance of the 

evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not. Page v. Clark, 197 

Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 

2004). The facts in a Workers' Compensation case are not interpreted liberally 

in favor of either the rights of the injured worker or the rights of the 

employer. ß8-43-201, C.R.S. A Workers' Compensation case is decided on its 

merits. ß8-43-201, C.R.S.

 

2.                  The Judge’s factual findings concern only evidence that is 

dispositive of the issues involved; the Judge has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive. See Magnetic Engineering, Inc. 

v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

 

3.                  When determining credibility, the fact finder should 

consider, among other things, the consistency or inconsistency of the witness's 

testimony and actions; the reasonableness or unreasonableness (probability or 

improbability) of the testimony and actions; the motives of the witness; whether 

the testimony has been contradicted; and bias, prejudice, or interest. See 

Prudential Insurance Co.v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 



3:16 (2007).

 

4.                  Claimant credibly testified that he was performing duties 

within the course of his employment on January 20, 2009, when he experienced a 

severe and immediate onset of pain in his low back with burning and numbness in 

his lower extremities.  Dr. Bradley evaluated the Claimant and determined 

Claimant’s injuries were consistent with the mechanism of injury.  Dr. Bradley 

provided a work-related diagnosis of degenerative disc disease with bilateral 

radiculopathy.  Claimant has established that it is more probable than not that 

he suffered a compensable low back injury arising out of and in the course of 

his employment with Respondent-Employer on January 20, 2009.  

 

5.                  Once a claimant has established a compensable work injury, 

the claimant is entitled to a general award of medical benefits and respondents 

are liable to provide all reasonable and necessary medical care to cure and 

relieve the effects of the work injury. Section 8-42-101, C.R.S.; Grover v. 

Industrial Commission, 759 P.2d 705 (Colo. 1988); Sims v. Industrial Claim 

Appeals Office, 797 P.2d 777 (Colo.App. 1990).  As such, Claimant has 

established that he is entitled to any and all reasonable, necessary, and 

related medical benefits for the compensable low back injury suffered on January 

20, 2009.  

 

6.                  To prove entitlement to temporary total disability (TTD) 

benefits, claimant must prove that the industrial injury caused a disability 

lasting more than three work shifts, that he left work as a result of the 



disability, and that the disability resulted in an actual wage loss. PDM 

Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). Section 8-42-103(1)(a), 

supra, requires claimant to establish a causal connection between a work-related 

injury and a subsequent wage loss in order to obtain TTD benefits. PDM Molding, 

Inc. v. Stanberg, supra. The term disability, connotes two elements: (1) Medical 

incapacity evidenced by loss or restriction of bodily function; and (2) 

Impairment of wage earning capacity as demonstrated by claimant's inability to 

resume his prior work. Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). There 

is no statutory requirement that claimant establish physical disability through 

a medical opinion of an attending physician; claimant's testimony alone may be 

sufficient to establish a temporary disability. Lymburn v. Symbios Logic, 952 

P.2d 831 (Colo. App. 1997). The impairment of earning capacity element of 

disability may be evidenced by a complete inability to work, or by restrictions 

which impair the claimant's ability effectively and properly to perform his 

regular employment. Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 

1998).

 

7.                  In this case, Claimant was injured on January 20, 2009.  He 

continued to work for Employer-Respondent until February 4, 2009.  At that time, 

Claimant was physically unable to perform his job duties.  Respondent-Employer 

informed Claimant that he should not return until he had a doctor’s release.  

Dr. Bradley examined claimant on March 25, 2009.  At that time, Dr. Bradley 

determined that Claimant had temporary restrictions consisting of a five-pound 

lift/carry restriction.  This restriction is such that Claimant would not be 

able to perform the essential requirement of his job with Respondent-Employer.  



Since that time Claimant has not been given a doctor’s release and has not 

returned to work for Respondent-Employer.  Claimant has established that it is 

more probable than not that he is entitled to temporary total disability 

benefits for the January 20, 2009, injury from March 25, 2009 and continuing 

until terminated by operation of law or order.  

 

8.                  Claimant earned $16.75 per hour for his work for 

Respondent-Employer.  The number of hours worked varied from week to week and 

also varied depending on the time of year.  Claimant has established by a 

preponderance of the evidence that his average weekly wage cannot be fairly 

computed under C.R.S. ß 8-42-102(2).

 

9.                  Claimant has established that his average weekly wage is 

$670.00 based upon earning $16.75 per hour for a forty-hour week.  

 

10.             Section 8-42-103(1)(f) states: 

 

In cases where it is determined that unemployment insurance benefits are payable 

to an employee, compensation for temporary disability shall be reduced, but not 

below zero, by the amount of unemployment insurance benefits received, unless 

the unemployment insurance amount has already been reduced by the temporary 

disability benefit amount and except that temporary total disability shall not 

be reduced by unemployment insurance benefits received pursuant to section 

8-73-112.

 



11.              Claimant has been receiving unemployment benefits at a rate of 

$390.00 per week since shortly after his employment with Respondent-Employer 

ceased.  Therefore, Respondents are entitled to offset for the unemployment 

benefits at a rate of $390.00 per week to reduce Claimant’s temporary total 

disability benefits, but not below zero.  

 

ORDER

            It is therefore ordered that:

1.                  Claimant’s claim for benefits under the Workers’ 

Compensation Act of Colorado is compensable.  

 

2.                  Claimant is entitled to, and Respondent-Insurer shall pay 

for, any and all reasonable, necessary, and related medical benefits for the 

compensable low back injury suffered on January 20, 2009.  

 

3.                  Claimant’s average weekly wage is $670.00.  

 

4.                  Respondent-Insurer shall pay Claimant temporary total 

disability benefits March 25, 2009 and continuing until terminated by operation 

of law or order.  

 

5.                  Based upon ß 8-42-103(1)(f) Respondents are entitled to 

offset for the unemployment benefits at a rate of $390.00 per week to reduce 

Claimant’s temporary disability benefits, but not below zero.

 



6.                  Respondent-Insurer shall pay statutory interest at the rate 

of eight percent (8%) per annum on all amounts due and not paid when due.

 

7.                  All matters not determined herein are reserved for future 

determination.

      DATE: November 23, 2009/s/ original signed by:

Donald E. Walsh

Administrative Law Judge

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-744-646

ISSUES

  Whether the DIME physician determined that Claimant’s complex regional pain 

  syndrome (CRPS) is related either to his February 20, 2007, injury or his 

  December 23, 2007 injury; 

 

  If the DIME physician determined that Claimant’s CRPS is related to his 

  February 20, 2007, injury or his December 23, 2007, injury, whether 

  Respondents have overcome the DIME opinion by clear and convincing evidence; 



 

  If the DIME physician determined that Claimant’s CRPS is not related to either 

  his February 20, 2007, injury or his December 23, 2007, injury, whether 

  Claimant has overcome the DIME opinion by clear and convincing evidence; 

 

  Whether Claimant has established by a preponderance of the evidence that his 

  CRPS is related either to his February 20, 2007, injury or his December 23, 

  2007, injury; 

 

  Whether Claimant has established by a preponderance of the evidence that he is 

  permanently and totally disabled (PTD); 

 

  Whether Claimant has proven by a preponderance of the evidence that he is 

  entitled to ongoing maintenance medical care;  

 

  Whether Respondents have proven by a preponderance of the evidence that 

  Claimant’s entitlement to ongoing maintenance care should be apportioned 

  between his work-related injuries and his pre-existing physical condition; 

 

  If Claimant has proven that he is permanently and totally disabled, whether 

  Respondents have proven by a preponderance of the evidence that apportionment 

  of his permanent total disability is appropriate; and 

 

  If Claimant is PTD, whether Claimant’s indemnity benefits should be offset by 

  Claimant’s receipt of Social Security disability benefits as well as his 



  retirement benefits. 

 

FINDINGS OF FACT

Based on the evidence presented at hearing, in addition to the deposition 

testimony, the Judge finds as follows:

                     1.         Claimant is currently _ years old with a date of 

birth of _.  Claimant worked as a law enforcement officer for Employer for 22 

years until September 2008.  

                     2.         Claimant began receiving Social Security 

disability benefits on May 27, 2009, in the amount of $1,973 per month.  

 

                     3.         Claimant also began receiving retirement 

benefits through the Employer on May 1, 2009, in the approximate amount of $2600 

per month.  Employer contributed to Claimant’s retirement fund by matching 

Claimant’s contributions.  

                     4.         On February 20, 2007, a steel security door 

closed onto Claimant’s left hand.  Claimant was able to free his hand.  

                     5.         Employer referred Claimant to Arbor Occupational 

Medicine where he saw Mary Ellen Brandon, a nurse practitioner  On examination, 

Claimant showed significant tenderness and swelling in his hand particularly in 

the index, fourth and third fingers, distal to the PIP joints.  Claimant also 

exhibited limited range of motion and grip.  X-rays were taken and Ms. Brandon 

questioned whether it showed any kind of avulsion fracture in the left index 

finger.  Ms. Brandon also made an appointment for Claimant to see Dr. 

Weingarten, the next day at 1:30 p.m.  Ms. Brandon gave the x-rays to Claimant 



to hand carry to Dr. Weingarten’s office and prescribed Vicoden.  

 

                     6.         At approximately 8:39 a.m. on the morning of 

February 21, 2007, Claimant contacted the Kaiser Permanente clinic to make an 

appointment to see a Kaiser physician that morning.  The appointment note 

indicated that Claimant gave a history of injuring his left hand when a suitcase 

fell on it and now his hand was black and blue.  

 

                     7.         Claimant saw Mr. Albu, a physician assistant, on 

10:28 a.m. on February 21, 2007.  Mr. Albu’s clinical note documented obtaining 

a history from Claimant of Claimant coming home from Texas the day before and 

that a suitcase slammed down on his left hand.  Mr. Albu noted that Claimant had 

swelling over most of the dorsum of the left hand and pain with grip.  Claimant 

did not report receipt of a prescription of Vicoden from Ms. Brandon the day 

before, and he obtained 120 tablets of Percocet from Mr. Albu.  Claimant also 

underwent x-rays of his left hand again despite having x-rays completed the day 

before.  

 

                     8.         Claimant saw Dr. Weingarten on February 21, 

2007, and reported that his hand had improved substantially. Claimant pointed to 

the middle of the third, fourth and fifth metacarpals as the area of maximum 

tenderness.  Dr. Weingarten’s exam revealed swelling and tenderness of a 

moderate degree and full hand mobility.   X-rays revealed no fracture.  

 

                     9.         Claimant missed his appointment with Arbor 



Occupational Medicine on February 27, 2007.  

 

                   10.       On March 6, 2007, Claimant saw Dr. Watson at Arbor 

Occupational Medicine.  Claimant reported that he had a setback because he 

struck his hand the week before and has had some swelling in the same location 

in the area of the long finger. Dr. Watson’s report indicates that Claimant had 

some swelling over the MCP joint of the middle finger and good motion and 

strength were noted as well as unimpaired pinch and grip.  Repeated x-rays were 

negative.  Dr. Watson refilled the Vicoden prescription.  

 

                   11.       On March 9, 2007, Claimant returned to Kaiser and 

reported ongoing low back and leg pain, for which he was taking six Percocet per 

day to control.  He also reported that his left hand was smashed in a car door 

by his wife a few days earlier.  Dr. Feret noted that the hand was still swollen 

and painful and had not been evaluated.   Dr. Feret also noted soft tissue 

swelling and tenderness over the third and fourth metacarpals and MCPJs and 

bruising. Dr. Feret referred Claimant for another x-ray of his left hand and 

prescribed another 120 tablets of Percocet.  The x-rays were negative.  

 

                   12.       Claimant adamantly denied on multiple occasions 

that any injury to his hand occurred in March 2007 although he reported to Dr. 

Feret that his wife smashed his hand in a car door and told Dr. Watson that he 

struck his hand.  Claimant later admitted that something happened.  He described 

that his hand was “mashed” in between a car door and the map bucket in the door 

when he used his right hand to pull the car door shut and his left hand was 



dangling between the car door and the seat perpendicular to the seat.  Given 

Claimant’s previous description of his wife slamming his hand into a car door, 

his denials that anything at all occurred, and the general implausibility of 

this event occurring as Claimant described, the manner in which Claimant injured 

his left hand in early March 2007 is unknown.  

 

                   13.       Whatever happened to Claimant’s left hand in early 

March 2007 was significant enough to cause a “setback” and contribute to the 

development of CRPS, but not significant enough to cause a fracture. 

 

                   14.       Claimant saw Dr. Watson on March 14, 2007.  Dr. 

Watson noted continued swelling to his left hand along the dorsum of the hand 

overlying the third and fourth metacarpal phalangeal joints.  

 

                   15.       Claimant returned to Kaiser on March 19, 2007, and 

made no mention of his hand injury.  

 

                   16.       On April 3, 2007, Claimant saw Dr. Feret for his 

left hand injury.  The subjective  report was ongoing hand pain, dropped a 

suitcase on it, and it is now stiff.  Dr. Feret’s objective findings were mild 

swelling at the second and third MCPs with tenderness.  Dr. Feret assessed 

probable osteoarthritis aggravated by trauma.  

 

                   17.       Claimant missed his April 4, 2007, appointment with 

Dr. Watson, but did return on April 11, 2007.  Dr. Watson noted that Claimant 



reports continued swelling and pain in the left hand between the third and 

fourth metacarpal phalangeal joints.  Claimant had not begun hand therapy.  

 

                   18.       Claimant missed another appointment with Dr. Watson 

on May 4, 2007.  

 

                   19.       On May 21, 2007, Claimant returned to see Dr. 

Watson and reported continued pain in his left hand.  He also reported that his 

hand had been improving, but had worsened and become tender to the touch. Dr. 

Watson noted some hyperemia on the dorsum of the hand in the area of the third 

and fourth MCP joints, and tenderness to light touch which diminishes to firm 

pressure.  Dr. Watson referred Claimant to Dr. Primack for a second opinion.  

 

                   20.       Claimant saw Dr. Primack on May 31, 2007. Dr. 

Primack referred Claimant for a QSART/EMG analysis and MRI to rule out a 

sympathetic component and rule out problem with the MCP joints.  

 

                   21.       Claimant underwent EMG testing on August 3, 2007, 

and saw Dr. Schakaraschwili.  The EMG tests were normal with no evidence of 

nerve injury.  

 

                   22.       The QSART test was performed on August 17, 2007, 

which Dr. Schakaraschwili interpreted to show that Claimant had a high 

probability for the presence of CRPS type I.  

 



                   23.       Claimant reported left hand pain again to Kaiser 

personnel until August 24, 2007, when he saw Dr. Baker.  Claimant reported to 

Dr. Baker that he slammed his hand in a door two to three months earlier and has 

had some pain.  The treatment notes specifically indicate, “8/13/07 lifting a 

suitcase and fell and landed on hand” and “8/17/07 moving furniture and heard a 

pop” and since then has had increased pain and swelling.  Dr. Baker noted 

limited extension of fourth phalanx and significant erythema and edema over the 

left hand extensor surface.  Dr. Baker assessed a fracture of the fourth 

metacarpal, but noted difficulty in determining the timing of the fracture due 

to repeat traumas.  

 

                   24.       Claimant also reported to Dr. Primack on August 30, 

2007, that he felt a pop while lifting a suitcase with his left hand.  Dr. 

Primack noted that x-rays demonstrate a fracture of the hand which is new and 

not work-related.  Claimant, therefore, treated with Kaiser for this fracture.

 

                   25.       Claimant’s fracture delayed treatment for the CRPS. 

 On October 11, 2007, Claimant returned to Dr. Primack to begin the CRPS 

treatment.  Dr. Primack referred Claimant for stellate ganglion blocks and 

occupational therapy.  

 

                   26.       Claimant saw Dr. Primack on November 14, 2007.  Dr. 

Primack noted that Claimant’s hand was swollen and puffy.  He referred Claimant 

to Dr. Baralot for a consultation for a dorsal column stimulator.  Dr. Primack 

now noted that Claimant’s CRPS was type II rather than type I as previously 



indicated by Dr. Schakaraschwili.  

 

                   27.       On November 19, 2007, Claimant reported to Kaiser 

that he injured his left hand three days earlier when he was carrying a box and 

smashed his hand between the door jam and the box.  His hand was swollen and 

painful. The x-rays taken showed a healed fourth metacarpal fracture and no 

acute fracture. 

 

                   28.       Claimant sustained another work-related injury to 

his left hand on December 23, 2007, when he was stuffing clothing into a locker 

at work and felt a pop.  Claimant initially sought treatment with Beacon Medical 

Services where he was diagnosed with a new nondisplaced fracture in the proximal 

portion of the third metacarpal. 

 

                   29.       By that time, Claimant had already been diagnosed 

with CRPS and surgery was scheduled for implanting a spinal cord stimulator.  

 

                   30.       Claimant returned to Dr. Watson on December 26, 

2007, for treatment of this new fracture, and  Dr. Watson referred Claimant to 

Dr. Davis.  

 

                   31.       Claimant saw Dr. Davis on December 31, 2007.  Dr. 

Davis determined that Claimant had a non-union of the fourth metacarpal and a 

non-displaced third metacarpal fracture.  Dr. Davis suggested that Claimant 

undergo an open reduction internal fixation of the fourth metacarpal non-union 



and internal fixation of the third metacarpal.    Dr. Davis noted that the 

fourth metacarpal non-union was conceivably contributing to the persistent CRPS. 

 

 

                   32.       Dr. Davis performed the open reduction and internal 

fixation surgery on January 9, 2008.  Thereafter, Claimant attended hand therapy 

and was making good progress. 

 

                   33.       Claimant also had a spinal cord stimulator 

implanted by Dr. Barolat in May 2008 to help control the pain caused by CRPS.  

Dr. Barolat returned Claimant to work on June 30, 2008.  On August 13, 2008, 

Claimant reported to Dr. Barolat that he was obtaining a fair amount of  relief 

from the stimulator, but his pain would return if he used his left upper 

extremity extensively.  

 

                   34.       Dr. Watson placed Claimant at maximum medical 

improvement on July 22, 2008.  Dr. Watson determined that Claimant should 

continue to follow-up with Dr. Primack for narcotic pain medications.  He also 

imposed work restrictions as follows:  avoid lifting over 10 pounds and no 

working in safety sensitive positions which involve carrying a weapon or 

potential altercations with inmates or suspects.  Dr. Watson assigned an 11 

percent upper extremity impairment rating for loss of motion and a five percent 

whole person rating for the CRPS, which combined for a 12 percent whole person 

impairment rating.

 



                   35.       Claimant requested a DIME which he underwent with 

Dr. Zuehlsdorff on December 9, 2008.  Dr. Zuehlsdorff agreed that Claimant was 

at MMI as of July 22, 2008, and that Claimant should receive maintenance 

treatment per Dr. Watson.  He opined that Claimant had CRPS type I as a result 

of multiple injuries between February 20, 2007, and December 23, 2007.  Dr. 

Zuehlsdorff approximated that Claimant’s condition was 50 percent attributable 

to his work-related injuries and assigned a 10 percent whole percent impairment 

rating.  

 

                   36.       During the DIME, Claimant admitted to Dr. 

Zuehlsdorff that he lied to Dr. Feret during the appointment on February 21, 

2007, when he reported that a suitcase fell on his hand the day before.  

Claimant asserted that he lied because he felt that Arbor Occupational Medicine 

had not performed an adequate examination and because he believed he had a 

fracture that Arbor had failed to diagnose. 

 

                   37.       Dr. Zuehlsdorff also questioned Claimant about any 

injury in early March 2007.  Claimant also denied any injury or event in early 

March 2007 despite two different medical records indicating that something 

happened to Claimant’s left hand in early March 2007.  

 

                   38.       Dr. Zuehlsdorff testified during his deposition 

that the December 23, 2007, injury did not accelerate the need for treatment of 

the CRPS, but that it had some additive effect to the pain complex, but the 

amount could be quantified. Dr. Zuehlsdorff’s opinion is persuasive in this 



regard.  

 

                   39.       Dr. Zuehlsdorff disagreed with Dr. Primack’s 

determination that the need for the January 2008 surgery was solely attributable 

to the work injury on December 23, 2007.  Dr. Zuehlsdorff opined that it was a 

combination of the injuries in August, November and December 2007 that caused 

the need for surgery in January 2008. 

 

                   40.       Ultimately, Dr. Zuehlsdorff opined, and the Judge 

finds, that Claimant had five or six injuries to his left hand and that the work 

injury on February 20, 2007, and the non-work injury in early March 2007 

combined to cause Claimant to develop CRPS.  He further opined that it is 

impossible to state that the absence of the first injury, that the second injury 

alone would have caused Claimant to develop CRPS.   

 

                   41.       The injury on December 23, 2007, did not accelerate 

the need for treating the CRPS.  Claimant’s CRPS was already present as was the 

need for treatment. 

 

                   42.       Prior to his work injury on February 20, 2007, 

Claimant had a significant history of ongoing medical problems.  Specifically, 

beginning in February 2004, Claimant repeatedly sought treatment through Kaiser 

for a myriad of complaints that included, right neck pain with radiation into 

his right arm, right shoulder pain, low back pain, left shoulder pain, and upper 

thoracic pain.  Claimant also sought treatment for non-pain related complaints 



such has cardiac issues, elevated cholesterol, and migraine prevention.  

 

                   43.       Throughout 2004, Claimant was consistently 

prescribed narcotic pain medications with nearly every visit to Kaiser.  On 

December 28, 2004, Claimant was prescribed 120 tablets of Tramadol with three 

refills available.  

 

                   44.       Claimant’s did not seek medical treatment for pain 

complaints in 2005, until July 25 when Claimant complained of chest pain and 

left shoulder pain.  Claimant was prescribed 30 tablets of Percocet.    Claimant 

returned to Kaiser on August 17, 2005, with complaints of pain in the right 

scapular and neck area.  Claimant asked for Tramadol in place of Percocet due to 

an upcoming three week vacation.   Claimant continued reporting pain complaints 

on September 23, October 4, October 31, November 21, and December 12, 2005.  

Claimant was prescribed prescription pain narcotics during each of these visits. 

 

 

                   45.       Beginning January 3, 2006, Claimant continued to 

report ongoing pain complaints to both the right and left shoulder.  He also 

complained of low back pain, upper back pain and left hip pain. Throughout 2006, 

Claimant had no less than 20 encounters with Kaiser personnel to seek treatment 

for pain complaints and to request prescription narcotics.  Claimant received 

nearly 2000 tablets of prescription pain medication in 2006.  

 

                   46.       Claimant also made one report of his pain 



medication being stolen and needing an early refill and twice, Claimant 

requested early refills due to out-of-town trips one of which was a three week 

trip to Dallas on July 14, 2006.  Claimant also reported to Dr. Feret that 

certain medications had adverse side effects at which time he asked for a 

different pain narcotic.  During later medical appointments, Claimant accepted 

prescriptions for the same medications he previously reported were having 

adverse side effects.  

 

                   47.       On January 10, 2007, Claimant saw Dr. Feret.  

Claimant requested a refill of his Percocet since he would be leaving for Dallas 

for six weeks of training.  As a result, Dr. Feret prescribed Claimant 90 

additional tablets of Percocet.  Claimant then returned to see Dr. Feret on 

February 5, 2007, which is within the six week time period that Claimant said he 

was going to be in Texas.  Claimant reported pain in his left leg which he 

attributed to martial arts training in Texas.  Dr. Feret prescribed another 120 

tablets of Percocet.  Consequently, Dr. Feret, on January 10, 2007 and on 

February 5, 2007, prescribed Claimant a total of 210 tablets of Percocet.

 

                   48.       Claimant’s time card records reflect that Claimant 

actually worked in the Denver area at the Arapahoe County Sheriff’s Department 

jail during the time he represented to Dr. Feret that he either was going to be 

in Texas, or was in fact in Texas. At hearing, Claimant acknowledged that these 

time card records reflected the days that he worked at the Arapahoe County 

Sheriff’s Department jail.   

 



                   49.       Claimant’s medical records reflect a history of 

misrepresentations to his medical providers.  Claimant admitted to Dr. 

Zeuhlsdorff that he lied to Kaiser about how he injured himself on February 20, 

2007. 

 

                   50.       From March 14, 2007, through December 26, 2007, Dr. 

Watson had released Claimant to work full duty and Claimant was working full 

duty.  After December 26, 2007, Dr. Watson had released Claimant to work 

modified duty with the only restriction being no use of the left hand.  

 

                   51.       On June 11, 2008, Dr. Watson reviewed a modified 

duty job offer made by Employer which involved reviewing files, computer work 

and answering and making telephone calls.  Dr. Watson approved these job duties 

and Claimant performed this job until September 2008 when the job was no longer 

available.  By then, Claimant had reached MMI and had permanent restrictions per 

Dr. Watson (see paragraph 34) above.  Such restrictions would not allow Claimant 

to return to his normal job as a deputy sheriff thus Claimant’s employment was 

terminated.  

 

                   52.       Claimant saw John Macurak on January 20, 2009, for 

a vocational rehabilitation evaluation and he issued a report dated March 13, 

2009.  Macurak assumed the following physical restrictions:  lifting/carrying to 

10 pounds maximum occasional lift; repetitive lifting of zero pounds; and no 

repetitive handling, grasping or use of left hand. Macurak opined that Claimant 

has limited transferable skills for positions that do not require repetitive 



lifting or use of the left hand.  Factoring in Claimant’s physical limitations, 

chronic pain, advanced age, limited education and work restrictions,  Macurak 

opined that Claimant’s injury has rendered him unable to earn any wages.   

 

                   53.       Macurak also testified by deposition.  During his 

deposition Macurak explained that when determining Claimant’s employability, he 

assumed that Claimant was restricted from crawling, kneeling, squatting or 

climbing based upon statements made by Claimant.  While no physician imposed 

these restrictions, it is logical to conclude that Claimant would have 

difficulty crawling or climbing because he would need to use both hands for such 

activities.  However, there is no medical basis related to Claimant’s work 

injuries for the kneeling and squatting restriction.  Macurak also assumed that 

Claimant could not walk more than one hour per day although no physician imposed 

this restriction either.  Macurak’s opinions are unpersuasive.  

 

                   54.       On March 5, 2009, Claimant saw Margot Burns for a 

vocational evaluation.  Burns determined that Claimant could perform light duty 

work such as the clerical work he was performing for the Employer from June to 

September 2008.  Burns also concluded that Claimant could work as a security 

guard or gate guard because neither position requires lifting anything over five 

pounds.  

 

                   55.       Burns testified during her deposition that in 

determining Claimant’s employability, she assumed a ten-pound lifting 

restriction with the left hand and minimal repetitive work with the left hand.  



Burns did not consider restrictions of no walking or standing because no 

physician had imposed such restrictions.  Burns opined that Claimant acquired 

some transferable skills as a result of his employment as a deputy sheriff.  

Specifically, Burns believed Claimant had acquired the following skills: 

organizational, problem solving, obtaining information, basic computer, customer 

service type skills, and record keeping.  

 

                   56.       Burns reviewed the Dictionary of Occupational 

Titles, which indicates that security guard is considered light work because it 

requires standing and walking.  Burns, however, testified that in reality many 

security guard positions require minimal or no walking and standing. Burns 

concluded that with the restrictions imposed by Claimant’s physicians and Dr. 

Ramaswamy, Claimant is capable of working as a security guard. It is the opinion 

of Burns that working as a security guard would be a “perfect fit” for Claimant 

given his history in law enforcement.  

 

                   57.       Burns contacted three security guard employers in 

the Denver area and found that all three had jobs available and would hire 

someone in Claimant’s situation.    

 

                   58.       Claimant has a high school education and completed 

some college courses.  Claimant’s entire career has been in law enforcement 

which required ongoing training in areas such as first aid and safety.  

 

                   59.       Claimant testified that he has no use of his left 



hand, and that if he does use it even to lift something light, he will 

experience pain that takes a day to resolve.  He experiences pain approximately 

10 to 12 days each month rendering him incapable of leaving the house.  He 

described the pain as a burning, fire, aching-type pain.  Claimant takes several 

medications to control the pain which he testified can interfere with his 

concentration.  Claimant testified that his pain currently (June 15, 2009) was 

the same as in July 2008 when he was placed at MMI and when he returned to 

modified work in June 2008.    

 

                   60.       Both Burns and Macurak agreed that no employer 

would tolerate absences from work in excess of two per month.  

 

                   61.       Claimant testified that when he performed the 

clerical work, his left hand would swell so he would use only his right hand to 

type.  While this might be true, there was no persuasive evidence that 

Claimant’s left hand pain or swelling caused him to  miss work during the summer 

of 2008 or that he was otherwise unable to perform the job duties.  

 

                   62.       Undoubtedly Claimant suffers from pain in his left 

hand; however, no persuasive or credible evidence supports Claimant’s contention 

that he suffers from such debilitating pain between 10 and 12 days each month 

that would render him unable to leave his house.  In addition, Claimant’s 

ability to work at his normal job for several years while taking narcotic pain 

medications directly refutes his reports that such medications interfere with 

his ability to concentrate.  



 

                   63.       There is no clear and convincing evidence that the 

opinions of Dr. Zuehlsdorff regarding the causal relationship of Claimant’s 

February 20, 2007, injury and the development of CRPS is incorrect.  Dr. 

Ramaswamy disagrees that Claimant developed CRPS as a result of the February 20, 

2007, injury based upon one medical record, a missed medical appointment and 

Claimant’s lack of credibility.  Dr. Ramaswamy’s opinions and conclusions 

constitute a difference of medical opinion that is insufficient to overcome Dr. 

Zuehlsdorff’s causation opinion, apportionment or impairment ratings.  Claimant 

concedes Dr. Zuehlsdorff’s opinion on apportionment.  Consequently, the 

development of CRPS is 50 percent attributable to Claimant’s work injury of 

February 20, 2007, (WC 4-744-616) and the non-work injury that occurred in early 

March 2007.  Claimant also has a 10 percent whole person impairment.  

 

                   64.       Claimant has established entitlement to maintenance 

medical benefits for treatment of the work-related CRPS.  Respondents have not 

established that such medical benefits should be apportioned.  

 

                   65.       Claimant has not established that he is permanently 

and totally disabled.  While it is true that Claimant suffers from a medical 

condition, such condition is limited to his left hand.  The opinions of Burns 

are more credible and persuasive than those of Macurak.  Burns persuasively 

opined that Claimant’s career in law enforcement has provided him with 

transferable skills as described above.  She further analyzed specific 

employment as a security guard for which she felt Claimant was well suited given 



his background in law enforcement.  Burns contacted three employers and 

determined that all three had available security guard jobs and would hire 

someone in Claimant’s situation.  Macurak’s analysis of Claimant’s employability 

included non-existent physical restrictions and his unpersuasive opinion that 

Claimant has acquired limited  transferable skills.   Macurak’s opinion also 

considers Claimant’s subjective reports of the inability to concentrate due to 

pain medications.  Claimant’s testimony in this regard is directly refuted by 

the Kaiser medical records which reflect years of using narcotic pain medication 

while continuing to perform his job for Employer.

  

                   66.        Because Claimant is not found PTD, the remaining 

issues need not be addressed.  

 

CONCLUSIONS OF LAW

1.                  The purpose of the “Workers’ Compensation Act of Colorado” 

is to assure the quick and efficient delivery of disability and medical benefits 

to injured workers at a reasonable cost to employers, without the necessity of 

any litigation. Section 8-40-102(1), C.R.S.  A claimant in a Workers' 

Compensation claim has the burden of proving entitlement to benefits by a 

preponderance of the evidence.  Section 8-42-101, C.R.S.   A preponderance of 

the evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case 

are not interpreted liberally in favor of either the rights of the injured 

worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers' 



Compensation case is decided on its merits.  Section 8-43-201, C.R.S. 

 

2.                  The ALJ's factual findings concern only evidence that is 

dispositive of the issues involved; the ALJ has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 

ICAO, 5 P.3d 385 (Colo. App. 2000).

 

3.                  When determining credibility, the fact finder should 

consider, among other things, the consistency or inconsistency of the witness’s 

testimony and actions; the reasonableness or unreasonableness (probability or 

improbability) of the testimony and actions; the motives of the witness; whether 

the testimony has been contradicted; and bias, prejudice, or interest.  See 

Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 

(2005).  

 

DIME Opinion

 

4.                  Section 8-42-107(8)(c) C.R.S. provides that if either party 

disputes the finding of a DIME the finding of the DIME shall be overcome only by 

clear and convincing evidence. Clear and convincing evidence is highly probable 

and free from serious or substantial doubt, and the party challenging the DIME 

physician's finding must produce evidence showing it highly probable the DIME 

physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 

(Colo. App. 1995).  A fact or proposition has been proved by clear and 



convincing evidence if, considering all the evidence, the trier-of-fact finds it 

to be highly probable and free from serious or substantial doubt.  Id..  The 

mere difference of medical opinion does not constitute clear and convincing 

evidence to overcome the opinion of the DIME physician. Javalera v. Monte Vista 

Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAO July 19, 2004); see 

Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (Nov. 17, 2000).

 

5.                  If the DIME physician offers ambiguous or conflicting 

opinions concerning MMI or impairment, it is for the ALJ to resolve the 

ambiguity and determine the DIME physician's true opinion as a mater of fact. 

Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 

App. 2000); Stephens v. North & Air Package Express Services, W. C. No. 

4-492-570 (February 16, 2005), aff'd, Stephens v. Industrial Claim Appeals 

Office (Colo. App. 05CA0491, January 26, 2006) (not selected for publication). 

The ALJ should consider all of the DIME physician's written and oral testimony. 

Lambert & Sons, Inc. v. Industrial Claim Appeals Office, 984 P.2d 656, 659 

(Colo. App. 1998). 

 

6.                  Once the ALJ determines the DIME physician's opinion 

concerning MMI, the party seeking to overcome that opinion bears the burden of 

proof by clear and convincing evidence. Clark v. Hudick Excavating, Inc., W. C. 

No. 4-524-162 (November 5, 2004).  

 

7.                  As found, the DIME physician, Dr. Zuehlsdorff ultimately 

opined that Claimant had CRPS type I as a result of a combination of two 



injuries, one of which occurred at work on February 20, 2007, and a non-work 

related injury in early March 2007.  Dr. Zuehlsdorff concluded that the CRPS was 

50 percent attributable to the work injury and 50 percent attributable to the 

non-work injury.  Claimant concedes this apportionment thus, Respondents bear 

the burden of overcoming such opinion by clear and convincing evidence because 

Respondents seek a determination that Claimant’s CRPS is not related to any work 

injury.  

 

8.                  Respondents have failed to overcome the DIME opinion.  As 

found, no clear and convincing evidence demonstrates that Dr. Zuehlsdorff was 

incorrect.  Dr. Ramaswamy disagrees that Claimant developed CRPS as a result of 

the February 20, 2007, injury based upon one medical record, a missed medical 

appointment and Claimant’s credibility.  While it is true that Claimant lacks 

credibility, it is undisputed that Claimant suffered some kind of non-work 

related injury in early March 2007.  Although  the extent of that injury is 

unknown, it was not severe enough to cause a fracture.   Dr. Ramaswamy’s 

opinions and conclusions constitute a difference of medical opinion that is 

insufficient to overcome Dr. Zuehlsdorff’s causation opinion, apportionment or 

impairment ratings.  Claimant concedes Dr. Zuehlsdorff’s opinion on 

apportionment.  Consequently, the development of CRPS is 50 percent attributable 

to Claimant’s work injury of February 20, 2007, (WC 4-744-616) and the non-work 

injury that occurred in early March 2007.  Claimant, therefore, has a 10 percent 

whole person impairment.  

 

Maintenance Medical Benefits & Apportionment



 

9.                  Respondents are liable only for medical treatment reasonably 

necessary to cure or relieve the employee from the effects of the injury. 

Section 8-42-101, C.R.S.; Grover v. Indus. Comm'n, 759 P.2d 705 (Colo. 1988). 

Claimant must prove that an injury directly and proximately caused the medical 

condition for which benefits are sought. Wal-Mart Stores, Inc. v. Indus. Claim 

Appeals Off., 989 P.2d 251 (Colo. App. 1999); Snyder v. Indus. Claim Appeals 

Off., 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 1997. Claimant 

bears the burden of proof in showing that medical benefits are causally related 

to her work-related injury or condition. See Ashburn v. La Plata School District 

9R, W.C. No. 3-062-779 (ICAO May 4, 2007). 

 

10.             Respondents primary argument is that Claimant’s CRPS is not a 

result of any industrial injury therefore relieving them of the obligation to 

pay for medical treatment related to the CRPS.  Claimant, however, has 

established that he developed CRPS as a result of his work injury on February 

20, 2007, and the non-work injury in early March 2007.  Thus, Respondents are 

required to pay for reasonable and necessary medical treatment related to the 

CRPS and any other affects of his industrial injuries.  

 

11.             Respondents have failed to establish that apportionment of 

medical benefits is appropriate.  Respondents cite to no authority that would 

permit such apportionment and the Judge is aware of none applicable to the facts 

found herein.  

 



Permanent Total Disability

 

12.             Section 8-40-201(16.5)(a), C.R.S., defines permanent total 

disability as the inability to earn “any wages in the same or other employment.” 

Christie v. Coors Transportation Co., 933 P.2d 1330 (Colo. 1997).  Under the 

statute, the claimant carries the burden of proof to establish permanent total 

disability by a preponderance of the evidence. The question of whether the 

claimant proved permanent total disability is a question of fact for resolution 

by the Administrative Law Judge.  Under this statute, a claimant is not 

permanently and totally disabled if she able to earn some wages in modified, 

sedentary, or part time employment. McKinney v. Industrial Claim Appeals Office, 

894 P.2d 42 (Colo. App. 1995).

 

13.             In ascertaining whether a claimant is able to earn any wages, 

the Judge may consider various “human factors,” including a claimant's physical 

condition, mental ability, age, employment history, education, and availability 

of work that the claimant could perform.  Weld County School Dist. RE-12 v. 

Bymer, 955 P.2d 550, 556 (Colo. 1998); Holly Nursing v. ICAO, 992 P.2d 701, 703 

(Colo. App. 1999).  The overall objective of this standard is to determine 

whether, in view of all of these factors, employment is "reasonably available to 

the claimant under his or her particular circumstances." Bymer, 955 P.2d at 557. 

 

 

14.              Claimant has not established that he is permanently and totally 

disabled.   Based on the credible testimony of vocational expert Margot Burns, 



and consideration of a number of “human factors” Claimant has failed to 

establish that it is more likely true than not that he is unable to earn any 

wages in other employment.  Claimant is 56 years old, has slightly more than a 

high school education and has acquired sufficient skills throughout his 

employment history in order to earn wages. Claimant has demonstrated, through 

his light duty work in the summer of 2008, the mental ability to maintain 

employment.  Furthermore, any determination that Claimant is permanently and 

totally disabled must necessarily rely upon Claimant’s subjective reports that 

his pain is so debilitating that he cannot leave his house 10 to 12 days per 

month. As found, Claimant’s testimony lacks credibility.  Claimant’s report that 

he is unable to concentrate while taking pain medications is also unreliable.  

Although Claimant has been unable to continue working in law enforcement due to 

his physical limitations, Burns has identified at least one vocational 

opportunity that is within the work restrictions provided Dr. Watson.  Claimant 

is, therefore, capable of earning wages in some amount.  

 

Remaining Issues

 

9.      The Judge need not address the remaining issues of apportionment of PTD 

benefits or offsets.  

 

ORDER

            It is therefore ordered that:

1.      Respondents have not overcome the DIME opinion of Dr. Zuehlsdorff.  

Consequently, Claimant’s CRPS is 50 percent attributable to his February 20, 



2007, industrial injury and Claimant has a 10 percent whole person impairment.

2.      Claimant has established entitlement to maintenance medical benefits.

3.      Respondents have not established that apportionment of medical benefits 

is appropriate.

4.      Claimant has not established that he is permanently and totally 

disabled.  

5.      Because Claimant is not permanently and totally disabled, the remaining 

issues need not be addressed.

6.      The insurer shall pay interest to claimant at the rate of 8% per annum 

on all amounts of compensation not paid when due.

7.      All matters not determined herein are reserved for future determination.

DATED:  November 23, 2009

 

___________________________________

Laura A. Broniak

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-787-528



ISSUES

ÿ      Did claimant prove by a preponderance of the evidence that she sustained 

an occupational disease type injury arising out of the course and scope of her 

employment?

ÿ      Did claimant prove by a preponderance of the evidence that she is 

entitled to temporary disability benefits?

 

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact:

 

1.                  Employer has been operating the parking business at Denver 

International Airport since October of 2008.  Claimant works as a cashier the 

drive-through booths at DIA. Claimant performed the same cashier job for 

employer’s predecessor from September 2006 through October 2008.  Claimant's 

date of birth is January 1, 1975; her age at the time of hearing was 34 years.  

On February 1, 2009, claimant reported to employer that she was experiencing 

right upper extremity and shoulder pain when performing her duties.  Claimant 

continued working as a cashier for employer through May 12, 2009.    

2.                  Claimant testified to the following: While working for her 

prior employer, claimant would rotate from the slower booths to the higher 

volume booths from day to day.  While working for employer, claimant worked in 

the busier booths four out of five days.  Claimant stated that she began to 

experience right shoulder and neck problems when employer assigned her to spend 

more time working in the high volume booths.  



3.                  Claimant’s cashier duties involve the following activities: 

With each customer, claimant opens the window of her booth and reaches for the 

customer’s ticket with her left hand.  Claimant receives the ticket from the 

customer with her left hand, moves her hand back into the booth, and passes the 

ticket to her right hand to put it into the ticket reader machine.  With her 

right hand, claimant adjusts the video-control stick on a control panel to 

position the camera to confirm the vehicle’s license plate.  Claimant again 

reaches with her left hand to retrieve payment from the customer.  Claimant 

operates the cash register and returns the receipt to the customer using her 

left hand.    

4.                  Claimant testified to the following: She started having pain 

in her right shoulder when using her right hand to operate the video-control 

stick and when moving her extremity to process the ticket into the reader.  The 

majority of her time in the booth, claimant spent sitting.  As the pain and 

discomfort became too much, claimant was no longer able to work from a sitting 

position.

5.                  Claimant and her co-worker, Makdes Lemma, testified that, 

while in a seated position, the reader and the video controls were above 

shoulder level.  Claimant stated that she only performed repetitive activities 

while working for employer.    

6.                  Employer referred claimant to Concentra Medical Centers, 

where Alan E. Shackelford, M.D., examined her on February 1, 2009.  Claimant 

reported to Dr. Shackelford that, about 4 months prior, she began having right 

shoulder discomfort with repeatedly raising and lowering her right arm.  

Claimant reported that her symptoms began with slight discomfort but 



progressively worsening until February 1, 2009, when she reported she was unable 

to raise her right arm above her shoulder level.  Claimant reported pain 

radiating into her right arm, especially into her biceps area, wrist, and hand.  

Dr. Shackelford assessed rotator cuff syndrome/strain of the right shoulder, 

tenosynovitis of the right wrist, and repetitive motion injury of the right 

upper extremity.  Dr. Shackelford recommended an ergonomic evaluation of 

claimant’s workplace.  Dr. Shackelford imposed physical activity restrictions of 

no reaching above the shoulders, no lifting greater than 10 pounds, no pushing 

or pulling greater than 20 pounds of force, and limited use of the right arm.  

7.                  On March 16, 2009, Tom Vandenbussche, CSP, ARN, a certified 

ergonomist with 20 years of experience, performed an ergonomic assessment of 

claimant’s cashier job based upon standards from the National Institute of 

Occupational Safety and Health (NIOSH).  Crediting Mr. Vandenbussche’s ergonomic 

opinion as persuasive, the Judge finds:  According to NIOSH, there is strong 

evidence of a positive association between exposure to certain risk factors and 

a finding of work-related development of tendonitis, tenosynovitis, rotator cuff 

syndrome or musculoskeletal disorders of the shoulders, neck, and upper 

extremities. Those risk factors involve repetition, forceful work, and extreme 

awkward postures.  Claimant’s upper extremity activities at work fail to involve 

risk factors for repetition, awkward posturing, or force.  The average cycle 

time per vehicle is 45 seconds, with varying periods of inactivity depending 

upon traffic.  This cycle time fails to meet the ergonomic risk factor for 

repetition.  The force exerted to use the keyboard or other equipment in the 

booth is extremely low and fails to meet the ergonomic risk factor for force.  

The cashier workstation is designed for working while standing, but a cashier 



may elect to sit or stand.  Claimant’s physical activities as cashier involve no 

extreme postures of the shoulders, neck, or arms.  Workstation equipment is 

adjustable and allows for neutral positioning for proper ergonomic postures.   

8.                  Claimant failed to show it more probably true that the 

physical activities of her cashier work involve the requisite combination of 

NIOSH risk factors necessary to support the development of tendonitis, 

tenosynovitis, rotator cuff syndrome, or musculoskeletal disorders of the 

shoulders, neck, arms, wrists, hand, elbows or back. 

9.                  On March 20, 2009, insurer filed a Notice of Contest, 

denying liability for claimant’s claim.  After that, claimant sought medical 

attention from C.R. White, M.D., at Kaiser Permanente.  Dr. White first examined 

claimant on April 24, 2009.  Dr. White testified as an expert in the area of 

Internal Medicine.  Dr. White testified that, upon physical examination of 

claimant, he found:

[D]ecreased range of motion of the right shoulder, which was more from pain and 

discomfort, not from a torn ligament or anything of that nature.  I also found 

that the trapezius muscle, which is the large muscle that goes from the corner 

of the shoulder up to the side of the neck, was very tight.(Emphasis added).  

Dr. White diagnosed myospasm (tight muscles) and a sprain of the right shoulder. 

 Based upon the history claimant gave him, Dr. White attributed claimant’s 

symptoms to repetitive motion.  Dr. White referred claimant for physical 

therapy.

10.             Dr. White ordered a magnetic resonance imaging (MRI) scan of 

claimant’s right shoulder, which was a normal study.  On May 22, 2009, Dr. White 

placed claimant at maximum medical improvement (MMI), writing:



11.             [Claimant] continues to suffer from right shoulder pain which is 

aggravated with repetitive motion.  MRI of the shoulder was normal.  There is 

nothing else I can do for her and she is at MMI from my standpoint.  I am not a 

specialist in musculo-skeletal disorders and if a disability evaluation is 

needed I would recommend a specialist in that area. 

12.             At respondents’s request, Henry J. Roth, M.D., performed an 

independent medical examination of claimant on August 3, 2009.  Dr. Roth 

attributed claimant’s complaints of discomfort as more likely related to 

personal anxiety, stress, health status, and sleep disorder.  Dr. Roth suspected 

claimant may have developed idiopathic adhesive capsulitis of the right 

shoulder, unrelated to her work as a cashier; he reported:

13.             [A]n individual developing adhesive capsulitis Ö will be 

uncomfortable.  They will be uncomfortable with any use of motion of the body 

parts involved.  Thus, it is reasonable to anticipate that [claimant] would 

experience discomfort at work.  She experiences the same discomfort at home 

dressing, attending to personal hygiene, cooking, cleaning, etc.

14.             Dr. Roth opined that claimant’s work exposure was not the 

medically probable cause of any sustained musculoskeletal disorder because her 

work involved neither forceful gripping nor repetitive physical motions that 

potentially could cause cumulative trauma disorder.

15.             Dr. Roth testified as an expert in the area of Occupational 

Medicine.  Dr. Roth disagreed with Dr. White’s diagnosis; he testified:

There’s no medically probable sprain or strain here.  There’s nothing consistent 

with that.  There’s no diagnostic finding to support that, there’s no clinical 

course that’s consistent with that and there’s no mechanism of injury for a 



sprain or a strain.****

16.             There is nothing in Dr. White’s notes that would indicate he did 

a responsible analysis as dictated Ö by the Division of Labor guidelines.  He 

has a history from the patient that, I am hurt by what I do at work, and he then 

transfers her assessment of her own difficulties to his medical record.  He 

doesn’t get the information.  If he does, there certainly isn’t in his notes 

what she does, the rate she does it at, the frequency, the duration, the amounts 

of weight Ö what she has to do.

17.             Dr. Roth also observed cashiers at DIA performing their job 

activity; he stated:

There is nothing in this activity that puts any stress on the persons performing 

the activity.  You couldn’t do less physically and still call it work.  There is 

nothing in this design Ö to be the airport cashier parking lot attendant that 

has the capacity to sprain or strain you.

I don’t believe that any amount of this work causes any strain on [claimant’s] 

body or anybody else’s body.  You know, something that is not stressful and that 

is well within your range of motion and your physiologic abilities, if it’s not 

a problem physically, then two times the same activity isn’t going to be a 

problem either.  It’s certainly not going to be injurious.

[T]here’s no force involved in the work.  There’s no strength required to handle 

an airport ticket or cash.  I mean, I don’t think that her strength is an issue 

for the job Ö.(Emphasis added).

18.             Dr. White examined claimant on August 17, 2009, when she 

complained of a flare-up in symptoms after returning to work.  Dr. White imposed 

the following permanent physical activity restrictions: No out-of-body reaches 



greater than 12 inches; no work with arms above head; no repetitive gripping or 

grasping with the right hand; no repetitive right elbow flexion; and no 

repetitive shoulder motion.

19.             The Judge credits Mr. Vandenbussche’s ergonomic opinion as 

persuasive in finding the following:  The physical requirements of claimant’s 

cashier work do not require claimant to reach beyond 12 inches with her right 

arm because she can stand right in front of the equipment she uses.  Claimant’s 

work does not involve working with her hands above her head.  The work does not 

involve gripping or grasping, nor does it involve repetitive shoulder or elbow 

motion.

20.             Dr. Roth testified there are no physical activity restrictions 

associated with adhesive capsulitis:

Restrictions, no. There’s no tissue pathology at risk.  And, basically, 

[claimant] can perform and should perform to whatever degree she’s able to move 

her shoulder at this point in time.

And those aren’t restrictions.  It’s really limitations.  You’re just describing 

her limitations.

I don’t know if there’s anything that you can do to [make adhesive capsulitis 

worse].  What’s worse Ö is when you move your shoulder it hurts.  It hurts in 

all directions, so that’s the problem that you have to fight.  You have to try 

and maintain mobility and muscle use as much as possible when you’re living 

through [adhesive capuslitis]. (Emphasis added).  

21.             Dr. Roth disagreed with Dr. White’s diagnosis of tendinopathy or 

tenosynovitis because there is no MRI evidence of an inflamed tendon.

22.             Dr. Roth’s medical opinion was more persuasive than that of Dr. 



White.  Dr. Roth is trained in the area of Occupational Medicine and is a Level 

II accredited physician with training in medical causation analysis.  Dr. Roth 

reviewed claimant’s medical records and weighed Mr. Vandenbussche’s ergonomic 

opinion in his causation analysis.  Dr. White acknowledged that he based his 

causation opinion upon claimant’s report of pain and discomfort while using her 

upper extremity at work, with symptoms quiescent when taking periods of time off 

work.  Dr. White’s practice in Internal Medicine fails to allow him requisite 

time to fully analyze causation by obtaining a detailed description of job 

activities.  Dr. White failed to incorporate or weigh Mr. Vandenbussche’s 

ergonomic opinion in his causation analysis.

23.             Claimant failed to show it more probably true than not that a 

hazard associated with her work activities proximately caused, intensified, or, 

to a reasonable degree, aggravated her right shoulder condition.  Although 

claimant’s testimony that she experiences pain with use of her right upper 

extremity is credible, her opinion concerning causation of her pain was 

unpersuasive.  The Judge credited as persuasive Mr. Vandenbussche’s ergonomic 

opinion in finding that claimant failed to show it more probably true that the 

physical activities of her cashier work involve the requisite combination of 

NIOSH risk factors necessary to support the development of tendonitis, 

tenosynovitis, rotator cuff syndrome, or musculoskeletal disorders of the 

shoulders, neck, arms, wrists, hand, elbows or back.  The Judge credits as 

persuasive the medical opinion of Dr. Roth in finding it medically probable that 

claimant has developed idiopathic adhesive capsulitis that is unrelated to work 

activity involving use of her right upper extremity.  Even Dr. White ruled out 

possible diagnoses of tendinopathy or tenosynovitis based upon MRI evidence.  



Crediting the medical opinion of Dr. Roth, claimant likely experiences pain with 

work and non-work activity requiring her to use her right upper extremity as a 

result of her underlying adhesive capsulitis.  Dr. Roth’s medical opinion that 

claimant needs to use her right upper extremity in order to work through the 

adhesive capsulitis was persuasive. The Judge thus credits the medical opinion 

of Dr. Roth in finding that claimant’s use of her right upper extremity, 

including use at work should be encouraged, and not restricted. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law:

 

Claimant argues she has proven by a preponderance of the evidence that she 

sustained an occupational disease type injury arising out of the course and 

scope of her employment.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado, ßß8-40-101, et seq., 

C.R.S. (2009), is to assure the quick and efficient delivery of disability and 

medical benefits to injured workers at a reasonable cost to employers, without 

the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the 

burden of proving by a preponderance of the evidence that her occupational 

disease type injury arose out of the course and scope of her employment.  

Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 

1985).  A preponderance of the evidence is that which leads the trier-of-fact, 

after considering all of the evidence, to find that a fact is more probably true 

than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a 

workers' compensation case must be interpreted neutrally, neither in favor of 



the rights of claimant nor in favor of the rights of respondents.  Section 

8-43-201, supra.   

When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 

the reasonableness or unreasonableness (probability or improbability) of the 

testimony and actions; the motives of the witness; whether the testimony has 

been contradicted; and bias, prejudice, or interest.  See Prudential Insurance 

Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A 

Workers' Compensation case is decided on its merits.  Section 8-43-201, supra.  

The Judge's factual findings concern only evidence that is dispositive of the 

issues involved; the Judge has not addressed every piece of evidence that might 

lead to a conflicting conclusion and has rejected evidence contrary to the above 

findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 

(Colo. App. 2000).

The test for distinguishing between an accidental injury and occupational 

disease is whether the injury can be traced to a particular time, place, and 

cause.  Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  

"Occupational disease" is defined by  ß8-40-201(14), supra, as:

 

[A] disease which results directly from the employment or the conditions under 

which work was performed, which can be seen to have followed as a natural 

incident of the work and as a result of the exposure occasioned by the nature of 

the employment, and which can be fairly traced to the employment as a proximate 

cause and which does not come from a hazard to which the worker would have been 

equally exposed outside of the employment. (Emphasis added).



 

            A claimant seeking benefits for an occupational disease must 

establish the existence of the disease and that it was directly and proximately 

caused by the claimant’s employment duties or working conditions. Wal-Mart 

Stores, Inc. v. Industrial Claims Office, 989 P.2d 251, 252 (Colo. App. 1999). 

This section imposes additional proof requirements beyond that required for an 

accidental injury by adding the "peculiar risk" test; that test requires that 

the hazards associated with the vocation must be more prevalent in the work 

place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 

P.2d 819 (Colo. 1993).  The existence of a preexisting condition does not defeat 

a claim for an occupational disease.  Id.   A claimant is entitled to recovery 

only if the hazards of employment cause, intensify, or, to a reasonable degree, 

aggravate the disability for which compensation is sought.  Id.   Where there is 

no evidence that occupational exposure to a hazard is a necessary precondition 

to development of the disease, the claimant suffers from an occupational disease 

only to the extent that the occupational exposure contributed to the disability. 

 Id.  Once claimant makes such a showing, the burden shifts to respondents to 

establish both the existence of a non-industrial cause and the extent of its 

contribution to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 

(Colo. App. 1992).

 

            Here, the Judge found claimant failed to show it more probably true 

than not that a hazard associated with her work activities proximately caused, 

intensified, or, to a reasonable degree, aggravated her right shoulder 

condition.  Claimant thus failed to prove by a preponderance of the evidence 



that she sustained a compensable occupational-disease-type injury.

 

            As found, claimant failed to show it more probably true that the 

physical activities of her cashier work involve the requisite combination of 

NIOSH risk factors necessary to support the development of tendonitis, 

tenosynovitis, rotator cuff syndrome, or musculoskeletal disorders of the 

shoulders, neck, arms, wrists, hand, elbows or back.  The Judge found it 

medically probable that claimant has developed idiopathic adhesive capsulitis 

that is unrelated to work activity involving use of her right upper extremity.  

The Judge found that, because of her underlying adhesive capsulitis, claimant 

likely experiences pain when performing work and non-work activity requiring her 

to use her right upper extremity. The Judge credited Dr. Roth’s medical opinion 

in finding that claimant should be encouraged to use her right upper extremity, 

including use at work, in order to work through the adhesive capsulitis. 

 

            The Judge concludes that claimant’s claim for benefits under the 

Workers’ Compensation Act should be denied and dismissed.

 

ORDER

            Based upon the foregoing findings of fact and conclusions of law, 

the Judge enters the following order: Claimant’s claim for benefits under the 

Workers’ Compensation Act is denied and dismissed.    

DATED:  _November 23, 2009__

___________________________________

Michael E. Harr,



Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-571-475

ISSUES

ÿ      Did the claimant prove that the motor vehicle accident of July 9, 2005, 

occurred in the quasi-course of employment because he was engaged in travel to 

obtain authorized medical treatment?

ÿ      Did the claimant prove by clear and convincing evidence that the mental 

impairment caused by the March 2003 injury resulted from “neurological brain 

damage” rather than depression so as to negate the twelve week limitation on 

medical impairment benefits contained in ß 8-41-301(2)(b), C.R.S.?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following 

findings of fact:

 

On March 4, 2003, the claimant suffered compensable injuries to his left knee 

and left elbow when he fell down some stairs while working as a heating and air 

conditioning maintenance person for the employer.



The claimant testified that he also injured his head during the fall, but the 

respondents dispute this assertion.

On March 4, 2003, the claimant received authorized medical treatment from Dr. 

Lon Noel, M.D. of Midtown Occupational Medicine.  Dr. Noel’s records from this 

visit reflect the claimant’s main complaint was left knee pain medially.  Dr. 

Noel’s notes do not reflect any complaint of head injury or head pain.

The claimant was subsequently referred to Dr. Martin Senicki, M.D., an 

orthopedic surgeon, for evaluation and treatment of the left knee injury.  On 

April 14, 2003, Dr. Senicki performed surgery for repair of a medial meniscus 

tear.

Dr. Noel initially placed the claimant at maximum medical improvement (MMI) on 

January 6, 2004, and assessed 25% permanent impairment of the left lower 

extremity.  A Final Admission of Liability (FAL) was filed on February 5, 2004, 

based upon the finding of MMI and permanent impairment.  

Following the January 2004 FAL the claimant continued to experience problems 

with his left knee.  He was referred to Dr. James Ferrari, M.D., for further 

orthopedic evaluation.  On April 20, 2005, Dr. Ferrari performed a posterior 

cruciate ligament (PCL) reconstruction with anterior tibialis allograft.  

Dr. Noel remained an authorized treating physician (ATP) following the April 

2005 PCL surgery.  On May 15, 2005, Dr. Noel noted the claimant was using a 

crutch and a knee brace.  Dr. Noel stated the claimant was to continue physical 

therapy, home exercises, medications, use of a “custom brace,” partial weight 

bearing, and restrictions to “seated duty only.”  There was no express 

restriction against driving.

Dr. Noel maintained an office in Denver, Colorado.  At the time of the PCL 



surgery the claimant resided in Denver, Colorado.  However, in June 2005 the 

claimant moved to a rural cabin located approximately 20 miles south of 

Steamboat Springs, Colorado.  

On Monday, July 11, 2005, the claimant was scheduled for an authorized medical 

appointment with Dr. Noel in Denver.  At that time the claimant had not yet 

obtained an ATP closer to his new residence near Steamboat Springs. 

At hearing the claimant testified that in July 2005 he owned a truck with a 

manual transmission, but he was unable to drive it because he was still wearing 

a knee brace (as a result of the PCL surgery) and because he was in too much 

pain to operate the clutch.  The claimant further testified that his brother, 

who also resided in the Steamboat Springs area, frequently provided the claimant 

with transportation.  However, the brother was unable to drive the claimant to 

Denver for the July 11 medical appointment.  The claimant stated that in these 

circumstances arrangements were made with Raymond Whiteshield to drive the truck 

and the claimant to Denver so he could attend the medical appointment.  The 

claimant stated that Mr. Whiteshield was a friend or acquaintance of the 

claimant’s brother, although the claimant was not familiar with Whiteshield.  

The trip to Denver did not begin on July 11, 2009, but instead it began on 

Saturday, July 9, 2005.  According to the claimant this was because Mr. 

Whiteshield, who lived in Denver, needed to go to work on the morning of Sunday, 

July 10, 2005. The claimant stated that his intention was to stay at his 

parents’ home until it was time for the appointment with Dr. Noel.  

On the afternoon of July 9, 2005, the claimant and Mr. Whiteshield were involved 

in a rollover motor vehicle accident (MVA).  The accident occurred on Colorado 

16, a winding dirt and gravel road known as “Lynx Pass.”  The claimant testified 



that there were three possible routes from the cabin to Denver, and he chose the 

most direct route over Lynx Pass.  The claimant stated that this route was 40 

miles shorter than driving to Steamboat, but conceded that it was necessary to 

drive more slowly over the Lynx Pass road because of its surface.

The claimant testified that he has limited memory of the MVA but recalls lying 

on the side of the dirt road after the accident occurred.  The claimant reports 

some recollection of seeing a deer in the road in front of the truck just before 

the accident.  However, the claimant testified that he is certain that he was 

not driving the truck at the time of the accident because of the condition of 

his knee.  

The claimant admitted that 4 to 6 hours prior to the accident he drank a couple 

of beers and maybe a shot of Schnapps.  

Corporal Ryan Parker of the Colorado State Patrol testified by deposition.  

Corporal Parker stated that he responded to the accident scene and prepared the 

State of Colorado traffic accident report.  Corporal Parker testified that he 

was responsible for investigating an average of 100 accidents per year, and at 

the time of the accident on July 9, 2005, he had participated in 400-450 

investigations.  Corporal Parker further testified that he was familiar with the 

location of the accident; since he worked this road and that he would hunt and 

fish on the exact same road.  Corporal Parker testified that the road starts at 

the town of Stagecoach, winds back into a national forest area, and extends 

about 26 or 27 miles from the beginning to County Road 134 near the scene of the 

accident.  According to Corporal Parker, it would “make no sense” why somebody 

would take that road when traveling back to Denver rather than taking the State 

highway.  



Corporal Parker further testified that he took field measurements, photographs 

of the scene, and that he spoke to the paramedics at the scene.  Corporal Parker 

recalls taking photographs of alcohol containers that were in and around the 

vehicle during the accident.  He specifically remembers that there were beer 

cans and, he believes, some other liquor bottles also.  He estimates that the 

pickup truck was traveling between 51-57 miles per hour at the time of the 

rollover accident.  Corporal Parker testified that the speed limit was 35 miles 

per hour.  He testified, “I would say alcohol had (sic) a definite factor along 

with speed in this accident.”

Following the accident, paramedics from Yampa Ambulance responded to the scene.  

The Colorado EMS Trip Report indicates that the claimant gave a history of a 

rollover MVA and: “(Pt.) states he was driver . . . (and) had his seatbelt on.”  

The paramedic further reported that claimant was “oriented to person & place.”  

The claimant stated that he had “2 beers & shot of Schnapps.”

The paramedics took the claimant to the Yampa Valley Medical Center (YVMC).  He 

was admitted with a history of “multiple trauma.”  The claimant’s blood alcohol 

level was tested and noted to be “186 mg/dL.”  According to the emergency 

department report, the claimant presented as an “alert male” in moderate to 

marked distress.  The claimant gave a history that he was the driver of a “truck 

that slid on gravel and rolled when he braked to avoid hitting a deer.”  The 

claimant further stated that he remained restrained in the vehicle.  X-rays 

taken in the emergency room confirmed multiple left rib fractures, multiple 

cervical spine fractures, old post-operative changes in the left knee with no 

evidence of acute injury, and a fracture of the left distal radius.

The claimant was transported to Denver Health Medical Center on July 10, 2005.  



He was admitted with a history of having suffered multiple injuries following a 

rollover accident.  The claimant underwent surgery for his cervical spine 

injuries, including an anterior fusion with vertebral body screws, plate and 

interbody plug at C6-7, and vertical rods extending from C5 through C7.  During 

his hospitalization the claimant also underwent an MRI scan of the brain that 

revealed evidence of an acute hemorrhage.  A follow-up CT scan was advised in 

one month.

On August 5, 2005, Dr. Noel examined the claimant at Midtown Occupational 

Medicine.  He recited a history of an intervening “nonworkers compensation 

related motor vehicle accident” that occurred at Steamboat Springs “when he hit 

a deer.” The claimant reported that he fractured two cervical vertebrae and he 

was operated upon for this injury.  The claimant also reported that he fractured 

six ribs and fractured his left radius/ulna and that he was released from the 

hospital last week.  According to Dr. Noel, “luckily” he did not “reinsure” 

[sic] his left knee at the time of his MVA.  Dr. Noel indicated the claimant was 

wearing a knee brace, should continue with home exercise and could return to 

modified duty with minimal walking and standing.  There was no express 

restriction against driving.

The claimant was again placed at MMI on January 25, 2006.  At that time Dr. Marc 

Steinmetz, M.D., of Midtown Occupational Medicine assessed 35% permanent 

impairment of the left lower extremity.  This rating did not take into account 

any possible impairment resulting from the July 2005 MVA.  On February 10, 2006, 

the respondents filed an FAL admitting liability for permanent impairment based 

on the rating of Dr. Steinmetz.  The claimant sought a Division-sponsored 

independent medical examination (DIME) to review the MMI determination and the 



impairment rating.  

Dr. Joseph Ramos, M.D., was selected to perform the DIME, and he issued a report 

on July 11, 2006.  At the time of the DIME the claimant reported he had been 

involved in a “major mechanism motor vehicle crash that occurred on his way into 

town to go to an appointment.”  The claimant reported that he fractured his 

cervical spine in two places, requiring surgery, and that he fractured six ribs, 

his left arm and left wrist as a result of the motor vehicle crash.  Dr. Ramos 

assessed the claimant for his left knee injury, lumbar strain secondary to 

overuse and antalgic gait, bilateral hip pain secondary to gait changes, and 

depression with adjustment disorder secondary to the work-related injuries.  Dr. 

Ramos opined the claimant was not at MMI because he needed a psychological 

workup and follow-up with Dr. Ferrari.  Although Dr. Ramos noted that claimant 

suffered other injuries in connection with the 2005 MVA, his opinion that the 

claimant was not at MMI was limited to and based on the injuries suffered on 

March 4, 2003.  

Following the 2006 DIME report the claimant resumed medical treatment with Dr. 

Noel and Dr. Ferrari.  Eventually he was referred for psychological evaluation 

and treatment with Ricardo Esparza, Ph.D.  Dr. Esparza examined the claimant on 

November 9, 2007.  Dr. Esparza noted claimant’s history of a left knee injury in 

2003 when he fell down stairs while working for the employer, and the occurrence 

of additional injuries in July 2005 when he was involved in an MVA while 

traveling to a medical appointment related to his occupational injury.  The 

claimant advised Dr. Esparza that he was uncertain whether he lost consciousness 

in the 2003 fall.  The claimant reported symptoms of depression after learning 

that his knee injury was worse than initially thought and because he could not 



return to work.  According to Dr. Esparza, the MVA caused injuries to the 

claimant’s neck, back, spine, ribs, wrist, arms and rotator cuff.  Further, 

according to Dr. Esparza, the claimant suffered from amnesia about the events 

and circumstances following the MVA.  Dr. Esparza reported that, “he cannot 

remember many of the specifics regarding the accident and to date, cannot even 

recall if he was the driver or passenger.”  Dr. Esparza assessed the claimant as 

suffering from a depressive disorder, generalized anxiety disorder, and “rule 

out cognitive disorder.”

On August 28, 2008, Dr. Howard Entin, M.D., examined the claimant for purposes 

of a neuropsychiatric evaluation.  The claimant gave a history that in March 

2003 he was working for the employer when he fell down some steps, banged his 

head, and injured his left knee.  He further recited a history of being a 

restrained passenger in a motor vehicle on July 9, 2005, when the driver lost 

control and rolled the pickup a number of times.  The claimant reported multiple 

injuries from the rollover accident and a loss of consciousness for hours 

“perhaps.”  Dr. Entin noted that cognitively the claimant had significant 

difficulties since the accident with attention, concentration and difficulties 

with multitasking.  He reported problems with memory and daily headaches.  Dr. 

Entin assessed major depressive disorder, insomnia, post-concussive syndrome 

with cognitive and emotional effects and alcohol abuse-moderate.  Dr. Entin 

stated he would attribute the claimant’s “current difficulties to his injuries.”

The claimant returned to Dr. Ramos for a follow-up DIME on January 19, 2009.  

Dr. Ramos placed the claimant at MMI.  Dr. Ramos again noted the history of an 

accident in July 2005 when the claimant was severely injured as the restrained 

front seat passenger in a MVA rollover crash that occurred near Steamboat 



Springs.  Dr. Ramos reviewed medical records pertaining to treatment rendered 

following MVA, including treatment for multiple cervical spine fractures that 

required emergency surgery with internal fixation and a fracture of the left 

distal radius during claimant’s hospitalization.  

Dr. Ramos provided an impairment rating that assumed all of the injuries 

reported, including the injuries sustained in the July 2005 MVA, were related to 

the workers’ compensation claim.  In his follow-up DIME report, Dr. Ramos found 

the following:  a) left knee: 44% lower extremity impairment, converts to 18% 

whole person; b) cervical spine: 32% whole person impairment; c) left wrist: 5% 

upper extremity impairment, converts to 3% whole person; d) lumbar spine: 10% 

whole person impairment; e) psychological impairment: 9% whole person 

impairment; f) traumatic brain injury: 10% whole person impairment for emotional 

disturbance and episodic neurological disorders; g) areas without impairment or 

inclusive in the above impairment ratings: bilateral hips, thoracic spine, 

sacroiliac joints, rib fractures, and spleen laceration; and h) total: 60% whole 

person impairment.

The parties stipulated that Dr. Ramos attributed 6 percent of the mental 

impairment to the March 2003 injury, with the remainder attributed to the 2005 

MVA.  

Dr. Ramos credibly testified that he assigned the 6 percent rating for the 2003 

injury based on depression.  Dr. Ramos further testified that he had no evidence 

the claimant sustained a closed head injury in 2003, and that he did not believe 

the claimant sustained a traumatic brain injury in 2003.  Dr. Ramos further 

testified that to the extent the claimant exhibited any cognitive problems after 

the 2003 injury but prior the 2005 MVA he believes those problems were a 



function of the claimant’s depression.  The ALJ finds that it is the opinion of 

Dr. Ramos that the claimant did not sustain any “traumatic brain injury” in 

2003, and that none of the 6 percent impairment rating for mental impairment 

assigned by Dr. Ramos was caused by “neurological brain damage.”

Dr. Ramos further testified that he frequently sees emergency room records, such 

as those from the YVMC, where a person has been transported immediately 

following an MVA.  According to Dr. Ramos, the claimant’s blood alcohol (BA) 

test following the MVA revealed the claimant’s BA was over twice the legal limit 

for intoxication.  Dr. Ramos testified that two times the legal limit would be 

160 milligrams per deciliter and claimant’s test result was 186 mg/dL.  Dr. 

Ramos testified that claimant’s BA results were not consistent with claimant’s 

testimony that he consumed only two beers between four and six hours prior to 

the time of the accident.  Dr. Ramos also testified the claimant’s BA test was 

not consistent with his testimony that he may have also taken a shot of hard 

alcohol.

The ALJ finds it is more probably true than not that the injuries sustained in 

the MVA did not occur in the quasi-course of employment.  The ALJ finds the 

weight of the evidence establishes that the claimant’s travel to Denver on July 

9, 2009, was not, as he testified, for the purpose of attending the medical 

appointment with Dr. Noel on July 11, 2009.  Rather, the evidence establishes 

that the travel on July 9 was most probably for the convenience of Mr. 

Whiteshield, a friend of the claimant’s brother.  The MVA occurred two days 

prior to the scheduled medical appointment.  The claimant’s explanation for this 

fact is that, because of the condition of his knee, he was unable to drive his 

truck  to Denver and needed Mr. Whiteshield to do it.  Further the claimant 



explained it was necessary to leave on July 9 so that Mr. Whiteshield could 

return to Denver in time to be at work on July 10.  However, the ALJ finds the 

claimant’s explanation for leaving on July 9, and his testimony that he was a 

passenger in rather than the driver of the truck, is not credible.  First, the 

claimant admitted at hearing that his recollection of the July 9 MVA is less 

than clear.  This particular aspect of the claimant’s testimony is corroborated 

by the by the report of Dr. Esparza who noted the claimant had amnesia and could 

not even remember if he was the driver more than two years after the accident.  

In light of these memory problems the claimant’s hearing testimony that he now 

knows he was a passenger rather than the driver of the truck is not very 

persuasive.  Second, the claimant’s testimony that he was not the driver at the 

time of the MVA is contradicted by evidence that he told the EMS ambulance 

personnel, while on the way to the YVMC, that he was the driver of the vehicle 

and had his seat belt on.  Significantly, the EMS personnel noted that the 

claimant was “oriented to person and place.”  Further, when the claimant reached 

the YVMC he reported he was “the driver of a truck that slid on gravel and 

rolled when he braked to avoid hitting a deer.”  The emergency room described 

the claimant as “an alert male in moderate to marked distress.”  Although the 

ALJ appreciates the claimant sustained a head injury in the MVA, the balance of 

the evidence demonstrates that his recollections and statements to emergency 

personnel recorded on the day of the accident are more lucid and credible than 

his testimony at the hearing.  Third, the ALJ is mindful of the fact that the 

claimant now has substantial financial incentive to testify, despite his unclear 

recollections, that he knows he was a passenger and was traveling to receive 

medical treatment.  Thus, the ALJ infers the claimant could have driven to 



Denver on July 10, 2005, or July 11, 2005 to attend the medical appointment.  

Instead, the claimant elected to transport his brother’s friend to Denver on 

July 9, 2005, so that Whiteshield could go to work on July 10.  The ALJ finds 

that a preponderance of the evidence establishes the claimant’s travel on July 9 

was not necessitated by and not for the purpose of attending the authorized 

medical appointment on July 11, but instead was for the convenience of Mr. 

Whiteshield.  

However, even if the evidence established that the travel was for the ultimate 

purpose of delivering the claimant to the July 11 medical appointment, the ALJ 

finds the circumstances of the accident demonstrate that it is more likely than 

not that at the time of the MVA the claimant was engaged in a personal deviation 

substantial enough to sever any causal relationship between the travel and the 

medical appointment.  For the reasons described in Finding of Fact 30, the ALJ 

finds the claimant was in fact the driver of the truck on July 9, 2005.  The 

claimant himself conceded during his testimony that he probably drank two beers 

and a shot of Schnapps on the morning of the accident.  Trooper Parker, the 

investigating officer, credibly testified that he observed beer and liquor 

containers in and around the truck.  Finally, the medical records from YVMC 

establish the claimant’s BA level, when measured at YVMC, was 186 milligrams per 

deciliter.  Dr. Ramos credibly testified that this is twice the legal limit for 

operating a motor vehicle in Colorado.  He also testified that this level of 

alcohol in the blood is not consistent with drinking only two beers and a shot 

of Schnapps long before the MVA.  Trooper Parker credibly opined that, based on 

his investigation of the accident scene, the causes of the accident were 

excessive speed and driving under the influence of alcohol.  Finally, the 



accident occurred on a winding, gravel and dirt mountain road where, the ALJ 

infers, the risks of driving while intoxicated were even greater than would have 

been the case on concrete or blacktop roads.  In this regard the ALJ notes that 

Trooper Parker was familiar with Colorado 16 and did not think it was suitable 

for traveling to Denver considering the alternatives.  The ALJ finds the 

circumstances of the MVA including the place of the accident, the time of the 

accident in relation to the medical appointment, and the consumption of alcohol 

while driving at a high rate of speed on a dangerous road, occurred so far 

outside the risks associated with ordinary travel to a medical appointment that 

the MVA occurred during a personal deviation sufficient to sever any causal 

relationship to the employment.

The ALJ finds the claimant failed to prove it is highly probable and free from 

serous doubt that Dr. Ramos was incorrect in finding that the claimant’s 6 

percent mental impairment rating (attributable to the March 2003 injury) was 

caused by depression rather than “neurological brain damage.”  As determined in 

Finding of Fact 29, Dr. Ramos assigned the mental impairment rating for the 

March 2003 injury based on his determination that the claimant suffered from 

depression, not neurological brain damage.  Dr. Ramos noted the absence of 

evidence tending to establish that the claimant sustained a head injury in 2003, 

and his opinions in this regard are found to be persuasive.  The claimant’s 

testimony that he sustained a head injury in March 2003 when he fell down the 

stairs is not credible and persuasive.  The claimant does not point to any 

medical records establishing that he complained of or sought medical treatment 

for a head injury as a result of the 2003 fall.  No complaint of a head injury 

or headaches is mentioned in Dr. Noel’s report of March 4, 2003.  This evidence 



corroborates the finding of Dr. Ramos that the claimant did not sustain a 

traumatic brain injury in 2003.

In contrast to the medical records from 2003, it is clear that the claimant 

subsequently suffered a closed head injury as a result of the 2005 MVA.  The 

post-MVA MRI scan documents this injury.

Insofar as Dr. Entin’s August 2008 report of could be interpreted as suggesting 

the March 2003 incident caused a head injury that resulted in neurological brain 

damage, the ALJ finds the report is not sufficiently persuasive and credible to 

overcome the opinion of Dr. Ramos.  The opinion of Dr. Entin appears to be 

influenced by history given by the claimant that he “banged his head and was 

dazed” when he fell down the stairs in 2003.  As found, this history is not 

credible.  In any event, Dr. Entin appears to attribute the claimant’s cognitive 

problems to the 2005 injury, not the 2003 injury.  Therefore, it is not clear 

that Dr. Entin believes the claimant sustained any “neurological brain damage” 

as a result of the 2003 injury.  In the “Discussion” section of his report Dr. 

Entin mentions physical injuries caused by the MVA, and in the next sentence 

states the following: “He certainly had a mechanism of injury to create a mild 

traumatic brain injury.”

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following 

conclusions of law:

 

The purpose of the Workers’ Compensation Act of Colorado (Act), ß 8-40-101, et 

seq., C.R.S., is to assure the quick and efficient delivery of disability and 

medical benefits to injured workers at a reasonable cost to employers, without 



the necessity of litigation. Section 8-40-102(1), C.R.S.  Except as specifically 

noted below, the claimant shoulders the burden of proving entitlement to 

benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A 

preponderance of the evidence is that which leads the trier-of-fact, after 

considering all of the evidence, to find that a fact is more probably true than 

not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a 

workers' compensation case must be interpreted neutrally, neither in favor of 

the rights of the claimant nor in favor of the rights of respondents.  Section 

8-43-201.   

When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 

the reasonableness or unreasonableness (probability or improbability) of the 

testimony and actions; the motives of the witness; whether the testimony has 

been contradicted; and bias, prejudice, or interest.  See Prudential Insurance 

Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A 

Workers' Compensation case is decided on its merits.  Section 8-43-201.  The 

ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of 

evidence or every inference that might lead to conflicting conclusions and has 

rejected evidence contrary to the above findings as unpersuasive.  Magnetic 

Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 

2000).

COMPENSABILITY OF INJURIES SUSTAINED IN 2005 MVA AND APPLICATION OF 
QUASI-COURSE 

OF EMPLOYMENT DOCTRINE



            The claimant contends the evidence establishes the injuries he 

sustained on July 9, 2005, were incurred while he was en route to seek 

authorized medical treatment.  Therefore, he argues the injuries and resulting 

impairment are compensable because they ocurred in the “quasi-course of 

employment.”  The ALJ disagrees with this argument.

            The claimant was required to prove by a preponderance of the 

evidence that at the time of the injury he was performing service arising out of 

and in the course of the employment, and that the injury or occupational disease 

was proximately caused by the performance of such service.  Section 

8-41-301(1)(b) & (c), C.R.S.  The question of whether the claimant met the 

burden of proof is one of fact for determination by the ALJ.  City of Boulder v. 

Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 

12 P.3d 844 (Colo. App. 2000).

            Colorado courts recognize the quasi-course of employment doctrine.  

This legal construct holds that injuries sustained while traveling to and from 

appointments to receive authorized medical treatment are themselves compensable. 

 The rationale for this principle is that because an employer is required to 

provide medical treatment for injuries arising out of and in the course of 

employment, and because the claimant is required to submit to the treatment in 

order to receive benefits, travel to receive authorized treatment is an “implied 

part of the employment contract.”  Turner v. Industrial Claim Appeals Office, 

111 P.3d 534 (Colo. App. 2004) (applying quasi-course doctrine to injuries 

sustained while traveling to mandatory vocational evaluation); Excel Corp. v. 

Industrial Claim Appeals Office, 860 P.2d 1393 (Colo. App. 1993).  Thus, the 

quasi-course of employment doctrine provides “the requisite connection between 



the employment and an injury that would not otherwise be considered to have 

arisen out of and in the course of employment.”  Price Mine Service, Inc. v. 

Industrial Claim Appeals Office, 64 P.3d 936 (Colo. App. 2003).  

In contrast, if the evidence establishes that the travel resulting in the 

injuries was not for the purpose of receiving authorized medical treatment, the 

injuries are not compensable.  This is true because travel for purposes other 

than to receive authorized treatment is not an implied condition or expectation 

of the employment.  Schreiber v. Brown & Root, Inc., 888 P.2d 274 (Colo. App. 

1993) (travel to seek unauthorized treatment not compensable under quasi-course 

doctrine).

Application of the quasi-course is complicated where the evidence demonstrates 

the claimant engaged in some deviation from the most direct route or method of 

travel to and from authorized medical treatment.  In Kelly v. Industrial Claim 

Appeals Office, __P.3d__ (Colo. App. No. 07CA0970, March 5, 2009), the court 

held that the test is whether the “deviation from covered travel is substantial 

enough to break the chain of causation.”  The court described this test as 

“highly fact specific,” and therefore one of fact to be determined by the ALJ.  

However, the court provided guidance in resolving the issue by stating that, as 

a general rule, “substantial deviations curtail coverage, while minor deviations 

do not.”  The Kelly court’s citations from other jurisdictions indicate that 

relevant factors include the distance of the deviation from the most direct 

route of travel, the duration of the deviation, and the reasons for the 

deviation.

As determined in Finding of Fact 30, the ALJ concludes that the July 9, 2005, 

MVA did not occur in the quasi-course of employment.  As found, the ALJ is 



persuaded that the travel on July 9, 2005, was not for the purpose of 

transporting the claimant to for an authorized medical appointment scheduled for 

July 11, 2005, but was instead for the purpose of taking Mr. Whiteshield to 

Denver so that he could go to work on Sunday, July 10, 2009.  The ALJ discredits 

the claimant’s testimony that he was unable to drive and needed Mr. Whiteshield 

to transport him to Denver.  Instead, the ALJ finds the claimant was in fact the 

driver of the truck at the time of the MVA.  Therefore, the ALJ infers the 

claimant traveled on July 9, 2005, for the purpose of delivering Mr. Whiteshield 

to Denver, not for the purpose of attending a medical appointment scheduled for 

2 days in the future.

In any event, the ALJ concludes that any relationship between the travel on July 

9, 2005, and the need for authorized medical treatment, was severed by a 

substantial deviation from the scope of the travel.  As determined in Finding of 

Fact 31, the claimant was the driver of the truck at the time of the MVA.  The 

claimant was intoxicated and traveling on a dangerous mountain road at a high 

rate of speed.  This route of travel was certainly not the best route of travel 

considering the winding mountain road and the dirt and gravel surface.  The 

combination of speed and alcohol caused the claimant to roll the truck and 

sustain the injuries.  The ALJ finds there was a substantial deviation from the 

best route of travel, the date of the travel in relation to the date of the 

medical medical appointment, and most significantly in the means and methods of 

travel (driving on mountain road at  high rate of speed while intoxicated).  

These deviations removed the travel from any causal connection to the industrial 

injury and the obligation to seek authorized medical treatment for the injury.  

Cf. Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo. App. 2001) (travel status 



case involving drinking and driving).

The claim for workers’ compensation benefits resulting from the July 2005 MVA, 

including benefits for the MVA-related medical impairment identified by Dr. 

Ramos, is denied and dismissed.

OVERCOMING DIME WITH RESPECT TO ALLEGED NEUROLOGIC BRAIN DAMAGE

            The claimant alleges that the 6 percent whole person impairment that 

Dr. Ramos assigned for mental impairment caused by the March 2003 injury is the 

result of “neurological brain damage.”  Therefore, the claimant asserts the 

twelve-week limit for medical impairment benefits caused by mental impairment 

does not apply.  The ALJ disagrees.

            Section 8-41-301(2)(b), C.R.S., provides that where a claim is by 

reason of mental impairment “the claimant shall be limited to twelve weeks of 

medical impairment benefits: except that this limitation shall not apply Ö to 

the victim of a physical injury or occupational disease that causes neurological 

brain damage.”

            A DIME physician must apply the AMA Guides when determining the 

claimant’s medical impairment rating.  Section 8-42-101(3.7), C.R.S.; 

ß8-42-107(8)(c), C.R.S.  The finding of a DIME physician concerning the 

claimant’s medical impairment rating shall be overcome only by clear and 

convincing evidence.  Clear and convincing evidence is that quantum and quality 

of evidence which renders a factual proposition highly probable and free from 

serious or substantial doubt.  Thus, the party challenging the DIME physician's 

finding must produce evidence showing it highly probable the DIME physician is 

incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 

1995).



            As a matter of diagnosis the assessment of permanent medical 

impairment inherently requires the DIME physician to identify and evaluate all 

losses that result from the injury.  Mosley v. Industrial Claim Appeals Office, 

78 P.3d 1150 (Colo. App. 2003).  Consequently, a DIME physician’s finding that a 

causal relationship does or does not exist between an injury and a particular 

impairment must be overcome by clear and convincing evidence.  Cordova v. 

Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002); Qual-Med, Inc. 

v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998).  The rating 

physician’s determination concerning the cause or causes of impairment should 

include an assessment of data collected during a clinical evaluation and the 

mere existence of an impairment does not create a presumption of contribution by 

a factor with which the impairment is often associated.  Wackenhut Corp. v. 

Industrial Claim Appeals Office, 17 P.3d 202 (Colo. App. 2000).  The questions 

of whether the DIME physician properly applied the AMA Guides, and ultimately 

whether the rating was overcome by clear and convincing evidence present 

questions of fact for determination by the ALJ.  Wackenhut Corp. v. Industrial 

Claim Appeals Office, supra.

            As determined in Findings of Fact 28 and 32, Dr. Ramos, the DIME 

physician, found that the 6 percent mental impairment rating that he assigned 

for the March 2003 injury was the result of depression, not a “traumatic brain 

injury.”  Moreover, as determined in Findings of Fact 32 through 34, the 

claimant failed to overcome the opinion of Dr. Ramos by clear and convincing 

evidence.  Specifically, the claimant failed to prove it is highly probable and 

free from serious doubt that he sustained a head injury in March 2003 that 

caused mental impairment resulting from “neurological brain damage.”  The ALJ is 



persuaded by evidence that the claimant did not prove that he sustained any head 

injury in March 2003, let alone a head injury that caused neurological brain 

damage.  As found, the medical records from March 4, 2003, do not document that 

the claimant even complained of any head injury or symptoms.  However, the 

records following the July 2005 MVA document a clear closed head injury.  

Further, Dr. Ramos persuasively explained that to the extent the claimant 

suffered cognitive problems after March 2003, such problems were the result of 

depression, not an alleged head injury and any resulting “neurological brain 

damage.”

            The ALJ does not understand the claimant to be challenging any other 

aspect of the DIME physician’s opinion.

ORDER

            Based upon the foregoing findings of fact and conclusions of law, 

the ALJ enters the following order:

            1.         Insurer shall pay claimant interest at the rate of 8% per 

annum on compensation benefits not paid when due.

2.         The claim for benefits resulting from the motor vehicle accident on 

July 9, 2005, is denied and dismissed.

3.         The claimant failed to overcome the opinion of Dr. Ramos that he 

suffers 6 percent mental impairment as a result of the March 4, 2003, injury, 

and that this impairment was caused by depression rather than “neurological 

brain damage.”  Therefore, payment for medical impairment benefits associated 

with the depression is limited to twelve weeks as provided in ß 8-41-301(2)(b), 

C.R.S.

4.                  Issues not resolved by this order are reserved for future 



determination.  

DATED: November 24, 2009

___________________________________

David P. Cain

Administrative Law Judge

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-715-282

ISSUES

ÿ      Did claimant prove by a preponderance of the evidence that his claim 

should be reopened based upon a change or worsening of his condition from the 

injury?

 

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact:

 

1.           Claimant sustained an injury while working for employer on February 

9, 2007.  At the time of his injury, claimant was recycling tools and trash when 

he caught the long finger of his right hand between two large heavy objects.

2.           Claimant underwent suture repair and splinting on an emergent 



basis. Thomas P. Moore, M.D., provided claimant authorized medical treatment.  

Dr. Moore evaluated claimant on February 21, 2007, and noted x-ray studies 

showed a distal tuft fracture.  Dr. Moore noted claimant had multiple sutures in 

the nail matrix in order to hold the fingernail over the traumatized tissue.

3.           Dr. Moore referred claimant to Hand Surgeon Charles Hamlin, M.D., 

who evaluated claimant’s finger on April 18, 2007.  Dr. Hamlin reported the 

following physical examination findings:

4.           Deformed right long finger with what appears to be an ununited 

fractrure of the tuft.  I am not sure if this [is] old or new but it should not 

hold him back from gainful employment.  

5.           Dr. Hamlin provided claimant a back-up splint and scheduled a 

return appointment for another x-ray study.

6.           Dr. Hamlin reevaluated claimant on May 21, 2007, and released him 

to full-duty work.  Dr. Hamlin planned to reevaluate claimant the following July 

to determine whether excision of the fragment (amputation of the tip of the 

finger) might be indicated.

7.           Dr. Moore reevaluated claimant on May 31, 2007, when claimant 

complained of pain of the distal aspect of the stump of his finger, especially 

with any type of impact or percussion of the tip of the finger.  Dr. Moore 

reported:

8.           It was discussed with [claimant] that it is unlikely at this point 

that the distal tuft fracture will heal.  It was discussed with him that he can 

live with his present symptoms and hope they Ö improve over time, or consider 

excision of the non-union fragment.  He states that he is planning to move and 

would like to consider some treatment of his finger prior to moving.  This will 



be discussed with his workers’ compensation company.

9.           Dr. Moore’s office indicated that claimant had demanded an 

appointment, which was scheduled with Dr. Moore for September 19, 2007, but for 

which claimant no-showed.

10.      On November 7, 2007, insurer filed a Final Admission of Liability (FAL) 

based upon claimant’s failure to attend medical appointments on September 4th 

and 19, 2007.  Insurer had mailed claimant a September 20, 2007, letter via 

certified mail asking him to respond within 30 days regarding his intentions for 

additional medical treatment.  Insurer filed the FAL after claimant failed to 

respond.  Claimant’s claim closed by operation of law when claimant failed to 

preserve his rights by objecting or otherwise responding to the FAL.

11.      Claimant could not recall when he last saw Dr. Moore.  Claimant 

believes he last saw a physician in July of 2007.  Claimant agrees he reported 

to Dr. Moore pain when he pressed anything against the tip of the injured 

finger.  Claimant agreed the pain he now experiences is the same pain he 

reported to Dr. Moore in May of 2007.

12.      Claimant failed to show it more probably true than not that the 

condition of his right long finger has changed or worsened since November of 

2007, when his claim closed by operation of law.  Crediting claimant’s 

testimony, the condition of his injured finger is substantially the same at the 

time of hearing as it was at the time insurer filed the FAL.  The FAL was filed 

based upon claimant’s failure to comply with medical treatment.  Claimant failed 

to offer any persuasive medical evidence showing any change either in his 

condition or in the recommendations of his medical providers.

CONCLUSIONS OF LAW



Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law:

 

Although claimant failed to articulate a basis for reopening his claim, he would 

like further medical attention.  The Judge however finds claimant failed to 

prove by a preponderance of the evidence that reopening is warranted.

The purpose of the Workers’ Compensation Act of Colorado (Act), ßß8-40-101, et 

seq., C.R.S. (2009), is to assure the quick and efficient delivery of disability 

and medical benefits to injured workers at a reasonable cost to employers, 

without the necessity of litigation. Section 8-40-102(1), supra.  Claimant 

shoulders the burden of proving his condition has changed and his entitlement to 

benefits by a preponderance of the evidence.  Section 8-43-201, supra; see 

Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A 

preponderance of the evidence is that which leads the trier-of-fact, after 

considering all of the evidence, to find that a fact is more probably true than 

not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a 

workers' compensation case must be interpreted neutrally, neither in favor of 

the rights of claimant nor in favor of the rights of respondents.  Section 

8-43-201, supra.

Section 8-43-303(1), supra, provides:

At any time within six years after the date of injury, the director or an 

administrative law judge may Ö review and reopen any award on the ground of 

fraud, an overpayment, an error, a mistake, or a change in condition Ö.

 

Section 8-43-303(1), supra, provides that an award may be reopened on the ground 



of, inter alia, change in condition.  A change in condition refers either to 

change in the condition of the original compensable injury or to change in 

claimant's physical or mental condition which can be causally connected to the 

original injury.  Chavez v. Industrial Commission, 714 p.2d 1328 (Colo. App. 

1985).  Reopening is appropriate where the degree of permanent disability has 

changed, or when additional medical or temporary disability benefits are 

warranted.  Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. 

App. 2000). 

            Here, the Judge found claimant failed to show it more probably true 

than not that the condition of his right long finger has changed or worsened 

since November of 2007, when his claim closed by operation of law.  Claimant 

thus failed to prove by a preponderance of the evidence sufficient grounds for 

reopening his claim.  

As found, the condition of claimant’s injured finger was substantially the same 

at the time of hearing as it was at the time insurer filed the FAL.  Claimant 

failed to offer any persuasive medical evidence showing any change either in his 

condition or in the recommendations of his medical providers.

The Judge concludes claimant’s petition to reopen his claim should be denied and 

dismissed.  

ORDER

            Based upon the foregoing findings of fact and conclusions of law, 

the Judge enters the following order:

            1.         Claimant’s petition to reopen his claim is denied and 

dismissed.

2.         Issues not expressly decided herein are reserved to the parties for 



future determination.

DATED:  _November 25, 2009__

___________________________________

Michael E. Harr,

Administrative Law Judge

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-777-766

ISSUE

            Whether Claimant has established by a preponderance of the evidence 

that she injured her lower back during the course and scope of her employment 

with Employer on November 21, 2008.

STIPULATIONS

            The parties agreed to the following:

            1.         If Claimant suffered a compensable injury, her medical 

treatment was authorized, reasonable and necessary to cure and relieve the 

effects of the injury.

2.         For the period November 22, 2008 through May 31, 2009 Claimant earned 

an Average Weekly Wage (AWW) of $790.00.  For the period beginning on June 1, 

2009 and continuing Claimant earned an AWW of $884.27. 



            3.         If Claimant suffered a compensable injury, she is 

entitled to receive Temporary Total Disability (TTD) benefits for the period 

November 22, 2008 until terminated by statute.

FINDINGS OF FACT

            1.         Employer is a trucking company.  Claimant began working 

for Employer as a utility driver in late April 2008.  Her duties involved 

driving semi-trucks to deliver Ford and General Motors (GM) automobile parts to 

various dealers.  

2.         Claimant testified at the hearing in this matter.  She explained that 

on November 20, 2008 Employer directed her to drive to a GM facility, load two 

trailers and return to a Ford loading dock.

3.         Claimant drove her truck to the GM facility and positioned the 

trailer at a loading dock.  She entered the facility and was greeted by Shane 

Adams and Lesea McCall.  Because Claimant had no previous experience loading 

trailers, Mr. Adams had been designated to instruct Claimant about how to load 

the trailer.  Mr. Adams was a temporary employee for Kelly Services who worked 

for Employer.  Ms. McCall worked for GM on the loading dock.

            4.         Claimant and Mr. Adams proceeded to load Claimant’s 

trailer with automobile parts.  The parts were in various containers including 

metal cages and totes.  The process lasted approximately one and one-half hours. 

 Claimant subsequently drove the loaded trailer back to the Ford loading dock.  

She then connected an empty trailer to her truck and returned to the GM 

facility.  Claimant and Mr. Adams loaded carts onto the trailer and Claimant 

again returned to the Ford dock.  Although Claimant’s muscles ached after 

completing her duties, she did not notice any additional symptoms.  



            5.         On November 21, 2008 Claimant was again assigned to load 

parts at the GM facility and return the loaded trailers to the Ford dock.  

Because her trailers had been improperly loaded on the previous day, supervisor 

James Hanna was assigned to oversee Claimant’s work.  Claimant and Mr. Hanna 

drove an empty trailer to the GM facility.  She loaded the trailer with Mr. 

Adams and returned to the Ford dock with Mr. Hanna.  She dropped off Mr. Hanna, 

hooked up a new trailer and returned to the GM facility for a second load.

            6.         Claimant and Mr. Adams began loading the second trailer 

with various items.  Claimant testified that when she had almost finished 

loading a number of totes, she grabbed a tote that was unexpectedly heavy.  The 

tote weighed approximately 35-40 pounds.  As the tote dropped forward, Claimant 

attempted to catch it, but experienced a pulling sensation in her lower back.  

Claimant subsequently completed her duties loading the truck.

            7.         Claimant believed that she had pulled a muscle in her 

back as a result of the incident but was not very concerned about the event.  

However, as Claimant drove her truck over approximately 10 miles to the Ford 

facility, the bumps in the road caused an increase in her lower back pain.  When 

she arrived at the facility, she apprised Mr. Hanna of her injury and notified 

her mother by telephone that she had injured her back.

            8.         Claimant did not immediately seek medical treatment after 

her work shift because she believed she had sustained a muscle pull that would 

resolve without treatment.  However, when she awakened on the following morning 

she experienced increased pain.

            9.         On November 22, 2009 Claimant visited a Concentra Medical 

Facility to obtain treatment for her lower back.  Claimant reported that she had 



injured her lower back on November 21, 2008 while unloading an approximately 40 

pound tote.  She denied that she had suffered any previous lower back injuries.  

Claimant was diagnosed with a lumbosacral strain.

            10.       Mr. Adams testified at the hearing in this matter.  He 

explained that he worked on the GM dock loading trailers with Claimant on 

November 20-21, 2008.  Mr. Adams commented that Claimant did not complain about 

any back problems that prevented her from loading the trailers.  However, he 

also remarked that Claimant did not exhibit any symptoms of a back injury or 

otherwise appear to be injured on November 21, 2008.  Mr. Adams finally noted 

that none of the totes that Claimant moved weighed in excess of 15 pounds.

            11.       Ms. McCall testified at the hearing in this matter.  She 

stated that she worked on the loading dock at the GM facility on November 20-21, 

2008.  Ms. McCall commented that empty totes weighed approximately 10 pounds.  

She explained that the totes would be loaded with a number of automobile parts.  

The weights of the individual parts were marked, but the total weight of the 

tote was unknown.  Based on her 28 years of experience with GM, Ms. McCall 

explained that a loaded tote could not weigh less than 15 pounds.

            12.       Ms. McCall recalled that on November 21, 2008 she noticed 

Claimant grab a tote and lurch forward while loading the truck.  She did not 

know whether Claimant had been injured.  However, after the last trailer had 

been loaded Ms. McCall observed that Claimant was walking slowly and was 

obviously suffering discomfort.  Claimant also remarked that her back was 

hurting just before she returned to her cab to drive the load to the Ford 

facility.

            13.       David Newcomb testified at the hearing in this matter.  He 



stated that he worked for Employer shuttling trailers back and forth from the GM 

facility to Employer’s facility.  Mr. Newcomb explained that he talked to 

Claimant between approximately 8:30 p.m. and 9:30 p.m. on November 20, 2008 at 

the GM facility.  He questioned Claimant about why she was standing on a loading 

dock and not working.  Claimant responded that she was waiting for a helper 

because she had “hurt [her] back the other day.”  Nevertheless, Mr. Newcomb 

acknowledged that he was uncertain about the specific evening he had spoken to 

Claimant.  He stated that he heard the evening after he spoke to Claimant that 

she had been injured on the previous evening.

            14.       The parties conducted the evidentiary deposition of George 

Schakaraschwili, M.D. in this matter.  He explained that he initially evaluated 

Claimant on January 12, 2009.  She reported that she had been loading a truck 

and grabbed a bin with one hand that weighed approximately 30 to 40 pounds.  

When the bin began to fall, she twisted in an attempt to catch it.  Dr. 

Schakaraschwili remarked that the mechanism of injury that Claimant had reported 

was consistent with her lower back pain.  He determined that Claimant’s SI joint 

was the most likely pain generator.  Dr. Schakaraschwili concluded that 

Claimant’s lower back injury was caused by her lifting incident at work on 

November 21, 2008.

            15.       Claimant has established that it is more probably true 

than not that she suffered a compensable lower back injury during the course and 

scope of her employment with Employer on November 21, 2008.  Claimant credibly 

testified that on November 21, 2008 she was loading totes into a trailer at the 

GM facility when she grabbed a tote that was unexpectedly heavy.  As the tote 

dropped forward, Claimant attempted to catch it, but experienced a pulling 



sensation in her lower back.  Ms. McCall corroborated Claimant’s account.  She 

explained that Claimant grabbed a tote and lurched forward while loading the 

trailer.  Ms. McCall did not know whether Claimant had been injured.  However, 

after the last trailer had been loaded Ms. McCall noticed that Claimant was 

obviously suffering discomfort and Claimant remarked that her back was hurting.  

Although Mr. Newcomb testified that Claimant mentioned she “hurt [her] back the 

other day,” his testimony lacks credibility because he was uncertain about the 

specific evening on which he had spoken to Claimant.  Furthermore, Claimant’s 

initial medical report at the Concentra Medical Facility is consistent with her 

account of the November 21, 2008 incident.  Finally, Dr. Schakaraschwili 

remarked that Claimant’s reported mechanism of injury was consistent with her 

lower back pain and concluded that her injury was caused by the lifting incident 

at work on November 21, 2008.

CONCLUSIONS OF LAW

1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 

to assure the quick and efficient delivery of disability and medical benefits to 

injured workers at a reasonable cost to employers, without the necessity of any 

litigation.  ß8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 

has the burden of proving entitlement to benefits by a preponderance of the 

evidence.  ß8-42-101, C.R.S.   A preponderance of the evidence is that which 

leads the trier-of-fact, after considering all of the evidence, to find that a 

fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 

(1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a 

Workers' Compensation case are not interpreted liberally in favor of either the 

rights of the injured worker or the rights of the employer.  ß8-43-201, C.R.S.  



A Workers' Compensation case is decided on its merits.  ß8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is 

dispositive of the issues involved; the Judge has not addressed every piece of 

evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 

v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000).

3.         When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness's testimony and 

actions; the reasonableness or unreasonableness (probability or improbability) 

of the testimony and actions; the motives of the witness; whether the testimony 

has been contradicted; and bias, prejudice, or interest.  See Prudential 

Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 

(2007).

            4.         For a claim to be compensable under the Act, a claimant 

has the burden of proving that she suffered a disability that was proximately 

caused by an injury arising out of and within the course and scope of 

employment.  ß8-41-301(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, 

Sept. 13, 2006).  Proof of causation is a threshold requirement that an injured 

employee must establish by a preponderance of the evidence before any 

compensation is awarded.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 

844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 

App. 1998).  The question of causation is generally one of fact for 

determination by the Judge.  Faulkner, 12 P.3d at 846.

 

            5.         As found, Claimant has established by a preponderance of 



the evidence that she suffered a compensable lower back injury during the course 

and scope of her employment with Employer on November 21, 2008.  Claimant 

credibly testified that on November 21, 2008 she was loading totes into a 

trailer at the GM facility when she grabbed a tote that was unexpectedly heavy.  

As the tote dropped forward, Claimant attempted to catch it, but experienced a 

pulling sensation in her lower back.  Ms. McCall corroborated Claimant’s 

account.  She explained that Claimant grabbed a tote and lurched forward while 

loading the trailer.  Ms. McCall did not know whether Claimant had been injured. 

 However, after the last trailer had been loaded Ms. McCall noticed that 

Claimant was obviously suffering discomfort and Claimant remarked that her back 

was hurting.  Although Mr. Newcomb testified that Claimant mentioned she “hurt 

[her] back the other day,” his testimony lacks credibility because he was 

uncertain about the specific evening on which he had spoken to Claimant.  

Furthermore, Claimant’s initial medical report at the Concentra Medical Facility 

is consistent with her account of the November 21, 2008 incident.  Finally, Dr. 

Schakaraschwili remarked that Claimant’s reported mechanism of injury was 

consistent with her lower back pain and concluded that her injury was caused by 

the lifting incident at work on November 21, 2008.

 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order:

 

1.         Claimant suffered a lower back injury during the course and scope of 

her employment with Employer on November 21, 2008.



 

2.         Claimant’s medical treatment for her lower back injury was 

authorized, reasonable and necessary to cure and relieve the effects of the 

injury.

 

3.         For the period November 22, 2008 through May 31, 2009 Claimant earned 

an AWW of $790.00.  For the period beginning on June 1, 2009 and continuing, 

Claimant earned an AWW of $884.27.

 

4.         Respondents shall pay Claimant TTD benefits for the period November 

22, 2008 until terminated by statute.

 

5.         All issues not resolved in this Order are reserved for future 

determination.

 

DATED: November 25, 2009.

___________________________________

Peter J. Cannici

Administrative Law Judge

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS



      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-775-422

ISSUES

            Whether the Claimant has proven by a preponderance of the evidence 

that he sustained compensable injuries to his bilateral ankles on July 29, 2008 

arising out of and in the course of his employment with Employer.

            If compensable, whether Claimant is entitled to medical benefits for 

the treatment received from Aurora Medical Center, Dr. Peter Weingarten, M.D. 

and Dr. Steve Ogden, M.D.

FINDINGS OF FACT

            Based upon the evidence presented at hearing, the ALJ finds as fact:

            1.         Claimant was employed as a mechanic for Employer.  

Claimant had been employed for a period of five (5) years as of July 2008.

            2.         On July 29, 2008 Claimant was working a shift that began 

at 3:00 PM and was to end at 1:15 AM on July 30, 2008.  

            3.         Claimant testified that around midnight, July 29, 2008 he 

was clearing jams on the inbound section of bag claim 18 on Level 5 at Denver 

International Airport.  Claimant testified that while doing this his ankles 

became caught between the rollers of the conveyor belt, causing injury to his 

ankles.

            4.         According to Claimant the jam that he was clearing when 

his injury occurred was due to some luggage tubs that had not cleared a curtain 

on the conveyor to Level 5 of baggage claim 18.  Claimant testified that he 

pushed the E-stop button at the top of the baggage claim 18 carousel as required 



by company procedure and then proceeded to climb onto the conveyor to clear the 

jam.  Claimant testified that the conveyor moved once he cleared the jam causing 

his ankles to be caught between rollers of the conveyor even though the E-stop 

had been pushed.  Claimant testified that the conveyors continued to run for 

approximately 10 minutes with his feet caught between the rollers.

            5.         Claimant testified that when his ankles became caught in 

the rollers of the conveyor he called a fellow employee, Jason Palmer, on his 

cellphone for help.  Claimant testified that Jason Palmer came to the scene and 

assisted Claimant in getting his feet and ankles out of the rollers and then 

brought Claimant a wheelchair and rolled Claimant in the wheelchair to a taxi at 

Level 5 of the airport so the taxi could take Claimant to the hospital.  

Claimant further testified that two other co-employees, Jack Klein and Joe 

Sturgis, arrived on the scene sometime later and assisted in getting Claimant 

out of the rollers of the conveyor.  Claimant specifically testified that Jack 

Klein assisted Jason Palmer in opening the rollers so that Claimant could be 

removed from in between the rollers.

            6.         Claimant testified that prior to the injury occurring he 

had given Employer his two-week notice that he was resigning his employment and 

that his last day of work would be August 13, 2008.  Claimant completed a 

Workers’ Claim for Compensation on October 6, 2008 alleging that his injury 

occurred at 11:30 PM on July 29, 2008;

            7.         Claimant did prepare a letter of resignation address to 

Michael Stollsteimer at Employer that is dated July 30, 2008.  Mr. Stollsteimer 

testified, and it is found, that this letter was faxed to him on July 30, 2008.  

An Employee Status Change form was completed by Mr. Stollssteimer on August 15, 



2008 that noted that Claimant had turned in his resignation on July 30, 2008 and 

at that time was asked not to return to work.

            8.         The baggage conveyor and carousel system at Denver 

International Airport (”DIA”) is monitored by a computer system that creates a 

log of system activities or alarms, including jams and activation of an E-stop.  

This alarm log notes the location of the alarm, the date, the time the alarm is 

cleared and the total time the alarm was activated for each particular alarm 

event and location.  Vernon Mauzy, Claimant’s supervisor and a former mechanic 

with Employer, testified, and it is found, that this computer log records every 

jam that occurs in the system.

            9.         The computer alarm log shows that a jam occurred on July 

29, 2008 at the photo sensor on the conveyor from Level 4 to Level 5 on baggage 

claim 18 that was cleared at 10:22 PM.  The log further shows that this alarm 

had been tripped for 4 minutes and 4 seconds, placing the time the jam actually 

occurred at 10:17:54 PM on July 29, 2009.  After this jam was cleared, no 

further jams occurred as reflected by the computer alarm log.  The computer log 

shows that in clearing this jam, the E-stop on Level 5 was not activated.

            10.       The computer alarm log shows that the E-stop on Level 5 of 

baggage claim 18 was activated for a total of 43 minutes and 17 seconds and was 

cleared or reset at 12:13:17 AM on July 30, 2009.  Based upon the log entry 

showing the duration of the activation of the E-stop at Level 5 on baggage claim 

18 it is found that the E-stop was activated at 11:29:43 PM on July 29, 2008.  

The computer log does not reflect a corresponding jam having occurred around 

that time at the photo sensor between Level 4 and Level 5 of baggage claim 18 as 

Claimant alleges to have occurred.  As found, the jam that did occur at that 



location occurred and was cleared one hour before without activation of the 

E-stop on Level 5.

            11.       Claimant presented for treatment at the emergency room of 

The Medical Center of Aurora at 12:41 AM on July 30, 2008.  Claimant complained 

of injuries to his ankles that had “just happened prior to arrival”.  Claimant 

provided the emergency room physician with a history that he had sustained a 

twisting injury from getting both feet stuck in a conveyor belt that occurred at 

work.  Claimant was diagnosed with bilateral ankle fractures and was then 

referred to and treated surgically by Dr. Weingarten on July 30, 2008.  Claimant 

subsequently moved to Texas and began treatment with Dr. Steve Ogden, M.D.

            12.       Claimant called his supervisor, Vernon Mauzy, at 1:19 AM 

on July 30, 2008 from The Medical Center of Aurora hospital.  Claimant told Mr. 

Mauzy that he had had an emergency and had left work without clocking out.  

Claimant did not mention an injury at work to Mr. Mauzy in this conversation.  

Claimant told Mr. Mauzy that he had left work 30 ñ 40 minutes prior.  This 

timeline places the Claimant as having left work at Denver International Airport 

between 12:39 and 12:49 AM on July 30, 2008, which cannot be accurate because at 

time approximate time Claimant was already at the emergency room seeking 

treatment for injuries he claimed occurred at work just prior to his arrival.

            13.       Jason Palmer is a senior technician for Employer.  Mr. 

Palmer was working on the night of July 29, 2008 on the same shift as Claimant.  

Mr. Palmer testified, and it is found, that Claimant did not call him on that 

night about being injured at work.  Mr. Palmer did not assist Claimant in 

getting his feet and ankles out from between the rollers of the conveyor.  Mr. 

Palmer also did not assist Claimant with getting a wheelchair and wheeling 



Claimant to a taxi so that he could go to the hospital.  Mr. Palmer testified, 

and it is found, that if the E-stop were activated to allow a jam to be cleared 

the conveyor would not re-start until the E-stop was reset which requires use of 

a key at the location of the E-stop.

            14.       Jack Klein is a technician for Employer.  On July 29, 2008 

Mr. Klein did not assist in extracting Claimant’s feet and ankles from between 

the rollers of the conveyer.  Mr. Klein testified consistent with the testimony 

of Mr. Palmer that after a jam is cleared and the photo-eye reset the conveyor 

would not start to move until the E-stop was reset with a key start.

            15.       Joseph Sturgis is junior technician for Employer.  On July 

29, 2008 Mr. Sturgis did not assist in removing Claimant’s ankles from between 

the rollers of the conveyor or assist in moving the rollers so that Claimant 

could extract his feet and ankles from between the rollers.  Mr. Sturgis 

testified consistent with the testimony of Mr. Palmer and Mr. Klein that after a 

jam is cleared and the photo-eye reset the conveyor would not start until the 

E-stop is pulled and reset with a key.

            16.       Claimant was evaluated at the request of Respondents by 

Dr. John Douthit, M.D.  Dr. Douthit opined that Claimant’s symptoms or 

complaints were consistent with the mechanism of injury.

            17.       The ALJ resolves the conflicts in the testimony of 

Claimant and that of Jason Palmer, Jack Klein, Joseph Sturgis and Vernon Mauzy 

in favor of the testimony of Mr. Palmer, Mr. Klein, Mr. Sturgis and Mr. Mauzy as 

being the more credible and persuasive.  Claimant’s testimony that he injured 

his bilateral ankles on July 29, 2008 when they became caught between the 

rollers of the conveyor that had moved once he cleared a jam, causing his ankles 



to become caught, is not credible or persuasive.

            18.       Claimant has failed to prove by a preponderance of the 

evidence that he sustained an injury to his bilateral ankles arising out of and 

in the course of his employment with Employer on July 29, 2008.

CONCLUSIONS OF LAW

19.       The purpose of the Workers’ Compensation Act of Colorado (Act), 

ßß8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient 

delivery of disability and medical benefits to injured workers at a reasonable 

cost to employers, without the necessity of litigation. Section 8-40-102(1), 

supra.  Claimant shoulders the burden of proving entitlement to benefits by a 

preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 

the evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case 

must be interpreted neutrally, neither in favor of the rights of claimant nor in 

favor of the rights of respondents.  Section 8-43-201, supra.

20.       When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness's testimony and 

actions; the reasonableness or unreasonableness (probability or improbability) 

of the testimony and actions; the motives of the witness; whether the testimony 

has been contradicted; and bias, prejudice, or interest.  See Prudential 

Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 

(2005).   A Workers' Compensation case is decided on its merits.  Section 

8-43-201, supra.  The Judge's factual findings concern only evidence that is 

dispositive of the issues involved; the Judge has not addressed every piece of 



evidence that might lead to a conflicting conclusion and has rejected evidence 

contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 

ICAO, 5 P.3d 385 (Colo. App. 2000).

21.       The claimant was required to prove by a preponderance of the evidence 

that the conditions for which he seeks medical treatment were proximately caused 

by an injury arising out of and in the course of the employment.  Section 

8-41-301(1)(c), C.R.S.  The claimant must prove a causal nexus between the 

claimed disability and the work-related injury.  Singleton v. Kenya Corp., 961 

P.2d 571 (Colo. App. 1998).  A pre-existing disease or susceptibility to injury 

does not disqualify a claim if the employment aggravates, accelerates, or 

combines with the pre-existing disease or infirmity to produce a disability or 

need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 107 P.3d 

999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 

1990).  

22.       As found, Claimant has failed to prove by a preponderance of the 

evidence that he sustained compensable injuries to his ankles on July 29, 2008 

while employed with Employer.  Dr. Douthit’s opinion that Claimant’s symptoms 

and complaints are consistent with the mechanism of injury is not considered 

sufficient to prove that the mechanism of injury itself actually occurred.  

Although it is true that Claimant suffered bilateral ankle fractures that 

necessitated surgical treatment, the specific issue to be determined is whether 

those injuries occurred at work as alleged by Claimant.

23.       Claimant’s testimony concerning the occurrences and circumstances 

surrounding his claim of injury on July 29, 2008 is rebutted by the credible 

testimony of Jason Palmer, Jack Klein, Joseph Sturgis and Vernon Mauzy.  In 



addition Claimant’s testimony is directly rebutted by the computer log of the 

alarms occurring in the DIA baggage system on July 29 and 30, 2008.  While the 

memories of Mr. Palmer, Mr. Klein and Mr. Sturgis of the specific day of July 

29, 2008 may be somewhat clouded by the passage of time each of them credibly 

testified that at no time did they assist Claimant in getting his feet and 

ankles extracted from between rollers of the baggage conveyor, assist in 

separating the rollers so Claimant could be extracted or obtain a wheelchair and 

wheel Claimant to a waiting taxi to be taken for medical treatment for his 

injuries as Claimant has claimed.  More importantly, each of these witnesses 

credibly and consistently testified that the conveyor system would not start 

automatically, after activation of the E-stop, clearing of a jam and resetting a 

photo-eye without the E-stop being reset, as Claimant claims to have occurred.  

The computer alarm log does contain entries of a jam in the area indicated by 

Claimant and that the E-stop on Level 5 was activated.  However, and as found, 

these two events were separated by over one hour in time and this discrepancy is 

not persuasively explained.  Claimant alleged the injury occurred around 11:30 

PM or midnight on July 29, 2008.  The computer alarm log establishes that 

although the E-stop on Level 5 was activated around that time, no corresponding 

jam had occurred in the area where Claimant claims he went to clear a jam and 

was then injured when the conveyor suddenly restarted. 

24.       Claimant bears the burden of proof to show that medical benefits are 

causally related to a work-related incident.  See Ashburn v. La Plata School 

District 9R, W.C. No. 3-062-779 (ICAO May 4, 2007); Snyder v. Industrial Claim 

Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Because Claimant has failed to 

prove that the medical treatment and surgery for his bilateral ankle fractures 



were causally related to a compensable injury at work, Claimant’s claims for 

medical benefits for such treatment and surgery must be denied.    

 

ORDER

            It is therefore ordered that:

            Claimant’s claim for compensation and benefits, including medical 

benefits for the treatment received from The Medical Center of Aurora, Dr. 

Weingarten and Dr. Ogden, for an injury to his bilateral ankles on July 29, 2008 

is denied and dismissed.

DATED:  November 25, 2009

                                                                        Ted A. 

Krumreich 

Administrative Law Judge

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-789-454

ISSUES

            The issues for determination were responsibility for termination of 



employment and temporary disability benefits. 

FINDINGS OF FACT

Claimant was injured in a motor vehicle accident on March 14, 2009. Claimant was 

stopped at an intersection. He watched a police car approach from one direction. 

He entered the intersection and was struck by a shuttle bus approaching from the 

opposite direction. Claimant suffered head, back, and other injuries. Insurer 

has admitted liability for the accident. 

 

Claimant was performing security duties for Employer on March 14, 2009. It was 

his second day that he was performing security duties. At the beginning of his 

shift, Claimant relieved the previous driver, who asked Claimant for a ride to 

Landside, an employee’s parking lot at DIA. The motor vehicle accident occurred 

as Claimant neared the Landside lot. 

 

Employer alleges that Claimant was not where he was supposed to be when the 

accident occurred. Employer has a progressive discipline system. Claimant had 

been disciplined in the past. Employer terminated Claimant’s employment on March 

14, 2009, because of the alleged violation of company policy at the time of the 

accident and the prior disciplinary actions taken against Claimant.

 

Claimant’s security duty involved patrolling the east public parking lots at DIA 

and responding to calls for assistance at both the public lots and the Landside 

employee lot. The accident did not occur in Claimant’s patrol area. 

 

Employer permits an employee to give a co-worker a ride to the Landside lot, but 



only after the employee obtains permission from a supervisor. Employer sent a 

“Read Thru” to all supervisors on December 28, 2008. The message was read to 

Claimant one or more times in the two weeks following December 28, 2008. The 

message provided:

 

At no time will there be any unnecessary transports for no reason, due to the 

operational needs to have all officers in their assigned areas to answer any and 

all calls... If the transports continue disciplinary action will follow. These 

transports have to be approved by a supervisor no exceptions.

 

Claimant testified that he was not aware that he was required to call dispatch 

and have supervisor approval prior to taking a co-worker to the Landside lot. 

The above message would have been read to Claimant in late December or early 

January. At that time, Claimant was not performing security duties and the 

message had no relevance to the work he was performing. It is easy to understand 

why Claimant would not have remembered this policy in March when be began 

perform the security duties. Claimant’s testimony that he was not aware of the 

requirement that he had to seek the approval of a supervisor before taking a 

co-worker to the Landside lot is credible and persuasive. Claimant did not 

reasonably expect his conduct in taking a co-worker to the Landside lot would 

result in the termination of his employment. Claimant did not perform some 

volitional act or otherwise exercise a degree of control over the circumstances 

resulting in termination. Claimant was not at fault for the termination of his 

employment. 

 



Claimant was first treated for the injuries he sustained from the motor vehicle 

accident at an emergency room. He was taken off work. Claimant was treated on 

March 19, 2009, at Concentra. Claimant was “placed at regular duty” and 

instructed to “gradually increase his work activities as tolerated.”

 

Claimant was seen again at Concentra on April 3, 2009. Claimant complained of 

significant pain. Claimant was instructed to engage in “no activity” until 

additional reports were received. On April 9, 2009, a Concentra physician stated 

that Claimant should not work until a further evaluation and additional records 

were obtained. On April 23, 2009, a physician at Concentra restricted Claimant 

from driving more than short distances and to stand and sit as needed for pain 

control. Claimant received physical therapy. On May 14, 2009, a physician at 

Concentra restricted Claimant from lifting, pushing, or pulling over 25 pounds. 

On June 11, 2009, a physician at Concentra noted that Claimant had been unable 

to work. Claimant has had other examinations by physicians, but has not been 

released to return to work.

 

Claimant attempted to work for a different employer in July. He left that 

employment after two and one-half days because it was not within his 

restrictions. He earned $90.00.

 

Claimant testified credibly that his condition did not significantly change 

between the accident and the date of the hearing. It is found that Claimant 

could not perform the regular duties of his employment from the date of the 

accident through April 3, 2009, and continuing.



CONCLUSIONS OF LAW

Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., (termination statutes) provide 

that, where it is determined that a temporarily disabled employee is responsible 

for termination of employment, the resulting wage loss shall not be attributable 

to the on-the-job injury. Respondents shoulder the burden of proving by a 

preponderance of the evidence that a claimant was responsible for his 

termination. See Colorado Compensation Insurance Authority v. Industrial Claim 

Appeals Office, 20 P.3d 1209 (Colo.App. 2000). By enacting the termination 

statutes, the General Assembly sought to preclude an injured worker from 

recovering temporary disability benefits where the worker is at fault for the 

loss of regular or modified employment, irrespective ofwhether the industrial 

injury remains the proximate cause of the subsequent wage loss. Colorado Springs 

Disposal v. Martinez, 58 P.3d 1061 (Colo.App. 2002) (court held termination 

statutes inapplicable where employer terminates an employee because of 

employee's injury or injury-producing conduct). An employee is "responsible" if 

the employee precipitated the employment termination by a volitional act that an 

employee would reasonably expect to result in the loss of employment. Patchek v. 

Colorado Department of Public Safety, W.C. No. 4-432-301 (ICAO, September 27, 

2001). Thus, the fault determination depends upon whether the claimant performed 

some volitional act or otherwise exercised a degree of control over the 

circumstances resulting in termination. Padilla v. Digital Equipment Corp., 902 

P.2d 414 (Colo.App. 1994), opinion after remand, 908 P.2d 1185 (Colo.App. 1995). 

That determination must be based upon an examination of the totality of the 

circumstances. Id. 

 



Claimant did not reasonably expect his conduct in taking a co-worker to the 

Landside lot would result in the termination of his employment. Claimant did not 

perform some volitional act or otherwise exercise a degree of control over the 

circumstances resulting in termination. Claimant was not a fault for the 

termination of his employment. Respondents have not shown that Claimant was 

responsible for the termination of his employment. Temporary disability benefits 

are not precluded by Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S.

 

Claimant was treated on March 19, 2009, at Concentra. Claimant was “placed at 

regular duty” and instructed to gradually increase his work activities as 

tolerated. Since he was told to “gradually increase work activities as 

tolerated, this was not a release to regular duty under Section 8-42-105(3)(2), 

C.R.S.

 

Claimant has established by a preponderance of the evidence that he was 

temporarily disabled commencing March 15, 2009. Insurer is liable for temporary 

total disability benefits commencing March 15, 2009, except for one week in July 

2009 when Claimant’s disability was partial. Sections 8-42-105 and 106, C.R.S. 

Temporary disability benefits shall continue until terminated pursuant to law. 

Section 8-42-105(3), C.R.S. 

 

Insurer is liable for interest at the rate of eight percent per annum on all 

benefits not paid when due. Section 8-43-410, C.R.S. 

 

ORDER



            It is therefore ordered that:

Insurer shall pay Claimant temporary total disability benefits from March 15, 

2009, to the date of the hearing and continuing until terminated pursuant to 

law, except for one week in July 2009 when Insurer shall pay temporary partial 

disability benefits. 

 

Insurer shall pay Claimant interest on all benefits not paid when due. 

 

Issues not determined by this order are reserved. 

DATED: November 25, 2009

 

Bruce C. Friend, ALJ

Office of Administrative Courts

 

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-754-998

 

ISSUES

ÿ      Did respondents overcome by clear and convincing evidence the 



determination of Dr. Yamamoto that claimant’s depression is related to his 

industrial injury and that claimant has not reached maximum medical improvement 

for any psychological component of his injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact:

 

1.                       Employer is in the business of manufacturing furniture. 

 Claimant worked for employer as a woodworker and furniture assembler for 

approximately 8 Ω years until employer laid him off on October 9, 2008.  

Claimant's date of birth is August 23, 1949; his age the time of hearing was 60 

years.  Claimant sustained an admitted occupational disease type injury to his 

right wrist and right thumb, with a date of onset of January 1, 2008.

2.                       Employer referred claimant to Workwell Occupational 

Medicine, where he was first evaluated on March 24, 2008, for complaints of 

right thumb pain.  There were no documented complaints by claimant of depression 

or psychological issues.  John P. Mars, M.D., and William Ford, NP, were 

claimant’s primary medical providers at Workwell.

3.                       Dr. Mars referred claimant to Kenneth Cavanaugh, M.D., 

who performed an orthopedic evaluation of claimant on March 31, 2008.  Following 

his appointment with Dr. Cavanaugh, claimant presented to Workwell for a 

follow-up evaluation.  Claimant admitted that he did not complain of depression 

or anxiety to any of his medical providers on March 31, 2008.

4.                       Dr. Cavanaugh referred claimant to Hand Surgeon Timothy 

Pater, M.D., who evaluated him on May 28, 2008.  Dr. Pater diagnosed flexor 



capal radialis (FCR) precipitated by arthritis of the scaphotrapezoid (STT) 

joint.  Dr. Pater performed surgery on claimant’s right wrist on July 1, 2008, 

which involved a synovectomy of the FCR tendon sheath and debridement of 

arthritis of the STT joint.  Claimant admitted that Dr. Pater documented no 

complaints of depression, anxiety, or psychological issues.

5.                       On October 6, 2008, Dr. Pater released Claimant to 

full-duty work, without restrictions, and to follow up as needed.  There is no 

medical record evidence otherwise showing that Dr. Pater documented any 

complaint by claimant of depression or psychological problems.  

6.                       Dr. Mars placed claimant at maximum medical improvement 

(MMI) on October 7, 2008.  Dr. Mars noted that claimant’s primary complaint 

involved wrist pain.  Claimant reported no pain at rest and some mild pain with 

activity.    Claimant had returned to his regular work at employer.  Dr. Mars 

rated claimant’s permanent medical impairment according to the American Medical 

Association Guides to the Evaluation of Permanent Impairment, Third Edition 

(Revised) (AMA Guides).  There were no documented complaints by claimant of 

depression, anxiety, or psychological issues.   Dr. Mars recommended neither 

maintenance treatment nor permanent work restrictions.

7.                       Joel English has worked for employer for some 20 years 

and currently acts as safety and purchasing manager at the location where 

claimant worked.  Mr. English’s job duties include processing and handling 

workers’ compensation claims.   Mr. English maintained regular and daily contact 

with claimant in 2008.  Mr. English credibly testified that claimant never 

expressed to him that he was depressed or anxious because of his work-related 

injury involving his right wrist and hand.



8.                       Crediting Mr. English’s testimony, employer laid off 

claimant on October 9, 2008, due to economic reasons completely unrelated to 

claimant’s workers’ compensation claim.  On October 9, 2008, employer laid off a 

total of 19 employees for economic reasons, including 12 employees from 

claimant’s location.  Mr. English was involved in the analysis of which 

employees would be laid off at that time.  Mr. English credibly and persuasively 

testified that the decision to lay off claimant and other employees was based 

strictly on economic reasons and that claimant’s work-related injuries and 

workers’ compensation claim played no part in that decision.

9.                       Claimant requested an independent medical examination 

(DIME) through the Division of Workers' Compensation; the division appointed 

David Yamamoto, M.D., the DIME physician.  Dr. Yamamoto examined claimant on 

March 23, 2009. Dr. Yamamoto thoroughly documented claimant’s medical treatment. 

  Dr. Yamamoto noted the absence of medical record evidence of complaints by 

claimant of depression, anxiety, or psychological issues.   Claimant complained 

to Dr. Yamamoto of feeling depressed over prior few months because of the loss 

of his job.  Dr. Yamamoto agreed with Dr. Mars’s determination that claimant had 

reached MMI for the physical component of his injury as of October 7, 2008.  Dr. 

Yamamoto however determined that claimant had not reached MMI for any 

psychological component of the injury because his depression had not been 

treated.  Dr. Yamamoto recommended claimant undergo treatment for the depression 

by a psychiatrist familiar with workers’ compensation.  Dr. Yamamoto determined 

that claimant sustained permanent medical impairment, which he rated at 15% of 

the right upper extremity.  Dr. Yamamoto’s determination that claimant’s 

work-related injury has a psychological component and that he has not reached 



MMI for that component is presumptively correct unless overcome by clear and 

convincing evidence.  

10.                   In his April 30, 2009, response to a letter from insurer, 

Dr. Mars reiterated that claimant had not reported any symptoms of depression up 

to the time he reached MMI.  Dr. Mars stated his opinion that he would not 

consider claimant’s depression work-related unless employer laid claimant off 

because of inability to perform his work due to functional effects of his 

injury.  Dr. Mars however opined that, were claimant’s termination was due to 

economic reasons, he would not find claimant’s symptoms of depression 

work-related.

11.                  At respondents’s request, Psychiatrist Robert Kleinman, 

M.D., performed an independent medical examination of claimant on July 31, 2009. 

Claimant reported to Dr. Kleinman that he was somewhat depressed during his 

treatment for the injury because he disliked going to doctors and was frustrated 

dealing with workers’ compensation.  Claimant reported that he became 

significantly depressed when employer laid him off.  Claimant reported that, 

after employer laid him off, he became depressed with sleep disturbance, 

appetite disturbance, weight loss, excessive alcohol use, decreased motivation, 

decreased initiative, and irritability.  Claimant reported that he was worried 

about money since the lay-off.  Claimant explained to Dr. Kleinman that, 

although he completed all job tasks he was assigned, he was not as fast because 

of his wrist injury.

12.                  Dr. Kleinman wrote in his assessment: 

Through the entire course of treatment, and through his being placed at MMI and 

released to work, [claimant] did not complain of depression.



****

Though he told me that he was somewhat depressed, this is not indicated in the 

contemporaneous medical record.  Either way, this [depression] was not 

significant and was manageable and was not impairing.

Complaints of depression did (sic) surface until the division IME.  He told Dr. 

Yamamoto that he became depressed after he was laid off.  He confirmed this in 

his interview with me.  This is further confirmed by a review of the medical 

records.  

****

[S]ymptoms of anxiety and worry interfered with his sleep and appetite. These 

started after he was laid off.  He believes they are related to being laid off, 

lack of income, and worry about his family.  He is worried about his future.

Though he has issues with alcohol, which seem to remit and relapse over time, 

alcohol became a major problem after he was laid off.

****

He became more irritable wile (sic) drinking and this caused instability with 

his marriage.     

(Emphasis added).  Dr. Kleinman diagnosed: Adjustment disorder with depressed 

mood; alcohol dependency, in partial remission; and pain disorder associated 

with psychological factors and a medical condition.

13.                  Dr. Kleinman concluded that claimant’s depression started 

after he reached MMI on October 7, 2008, and after he was laid off.  Dr. 

Kleinman believes that claimant’s depression and anxiety were not a problem 

during the course of his treatment for his occupational injury, prior to being 

placed at MMI. The first medically documented complaint of depression appeared 



in Dr. Yamamoto’s DIME report, where Dr. Yamamoto noted that claimant had been 

feeling depressed for a few months with the loss of his job.  Dr. Kleinman 

concluded, that Dr. Yamamoto incorrectly attributed claimant’s depression to the 

occupational injury.  Dr. Kleinman opined that claimant requires no 

psychological care that is related to his occupational injury.  

14.                  Crediting claimant’s testimony, the Judge finds: Claimant’s 

duties assembling furniture at employer involved lifting posts weighing up to 50 

pounds when sanding or turning them on a lathe.  After claimant was released to 

return to work, claimant observed that his injury diminished his ability to 

perform as much work and slowed him down.  Claimant became concerned employer 

would lay him off because he could not work as fast as he worked prior to his 

injury.  Although Dr. Mars and Dr. Pater released him to full-duty work, 

claimant understood he should wear his wrist brace and exercise more care when 

lifting items weighing more than 10 pounds.  Claimant told Dr. Mars he was 

concerned he would lose his job because he could not keep up.  Claimant told Dr. 

Mars before he reached MMI that he had lost interest in riding his motorcycle, 

gardening, and fishing because of the impact of the injury on his functioning.   

 

15.                  Dr. Mars testified as an expert in the area of Occupational 

Medicine.  Dr. Mars agreed with Dr. Keinman’s opinion that claimant is 

depressed.  Dr. Mars agreed with Dr. Kleinman’s opinion that claimant’s 

complaints of depression began after Dr. Mars placed him at MMI and after 

employer laid him off.  Dr. Mars opined that Dr. Yamamoto incorrectly attributed 

claimant’s depression to his work-related injury.  Dr. Mars testified:

16.                  I think the note from the employer indicating that 



[claimant] was laid off for economic reasons, and the report from Dr. Kleinman 

indicating the depression started afterwards, and the fact that we have never 

had any reports of depression during his treatment, I would say that the 

depression was post layoff, and therefore, not related to his work-related 

injury.

17.                  (Emphasis added).  Dr. Mars agreed with Dr. Kleinman’s 

opinion that claimant requires no treatment for his depression attributable to 

his work-related injury and that claimant has no psychological restrictions 

attributable to his work-related injury. 

18.                  Respondents failed to show it highly probable that Dr. 

Yamamoto is incorrect in determining that claimant’s injury caused his 

depression and psychological adjustment disorder.  Dr. Yamamoto, Dr. Mars, and 

Dr. Kleinman agree that claimant suffers from depression and from problems 

adjusting to his situation.  Respondents correctly argue that claimant’s 

complaints of depressive symptoms and adjustment problems more likely surfaced 

after employer laid him off.  This is supported alike by the medical records and 

by claimant’s own testimony.  Claimant however credibly testified that his wrist 

injury caused him to feel less secure in his ability to perform his job prior to 

the time he reached MMI and before employer laid him off.  Indeed, claimant was 

concerned he would be laid off because his functioning in his job had suffered 

because of his injury.  Although the timing of claimant’s complaints, surfacing 

after MMI, might indicate that his psychological problems are more probably 

related to his lay-off, claimant’s date of MMI is only 2 days prior to the date 

employer laid him off.  Claimant’s credible testimony shows a causal 

relationship between his impaired functioning from the effects of his injury and 



his depression and adjustment disorder.  This nexus was medically sufficient for 

Dr. Yamamoto to find that claimant’s injury caused his psychological problems.  

There was no persuasive medical evidence showing it highly probable that Dr. 

Yamamoto incorrectly determined that claimant’s injury involves a psychological 

component that requires treatment before claimant reaches MMI for all components 

of the injury.         

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law:

 

Respondents argue they overcame by clear and convincing evidence the 

determination of Dr. Yamamoto that claimant’s depression is related to his 

industrial injury and that claimant has not reached MMI for any psychological 

component of his injury.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), ßß8-40-101, et 

seq., C.R.S. (2009), is to assure the quick and efficient delivery of disability 

and medical benefits to injured workers at a reasonable cost to employers, 

without the necessity of litigation. Section 8-40-102(1), supra.  Claimant 

shoulders the burden of proving entitlement to benefits by a preponderance of 

the evidence.  Section 8-42-101, supra.   A preponderance of the evidence is 

that which leads the trier-of-fact, after considering all of the evidence, to 

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 

592 P.2d 792 (1979).  The facts in a workers' compensation case must be 

interpreted neutrally, neither in favor of the rights of claimant nor in favor 

of the rights of respondents.  Section 8-43-201, supra.



When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 

the reasonableness or unreasonableness (probability or improbability) of the 

testimony and actions; the motives of the witness; whether the testimony has 

been contradicted; and bias, prejudice, or interest.  See Prudential Insurance 

Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A 

Workers' Compensation case is decided on its merits.  Section 8-43-201, supra.  

The Judge's factual findings concern only evidence that is dispositive of the 

issues involved; the Judge has not addressed every piece of evidence that might 

lead to a conflicting conclusion and has rejected evidence contrary to the above 

findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 

(Colo. App. 2000).

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 

DIME physician selected through the Division of Workers' Compensation shall only 

be overcome by clear and convincing evidence. Clear and convincing evidence is 

highly probable and free from serious or substantial doubt, and the party 

challenging the DIME physician's finding must produce evidence showing it highly 

probable the DIME physician is incorrect.  Metro Moving and Storage Co. v. 

Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has been proved 

by clear and convincing evidence if, considering all the evidence, the 

trier-of-fact finds it to be highly probable and free from serious or 

substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere 

difference of opinion between physicians fails to constitute error.  See, 

Gonzales v. Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 

22, 2000).



The enhanced burden of proof reflects an underlying assumption that the 

physician selected by an independent and unbiased tribunal will provide a more 

reliable medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 

590 (Colo. App. 1998).  Since the DIME physician is required to identify and 

evaluate all losses and restrictions which result from the industrial injury as 

part of the diagnostic assessment process, the DIME physician's opinion 

regarding causation of those losses and restrictions is subject to the same 

enhanced burden of proof.  Qual-Med v. Industrial Claim Appeals Office, supra.

Here, the Judge found that respondents failed to show it highly probable that 

Dr. Yamamoto was incorrect in determining that claimant’s injury caused his 

depression and psychological adjustment disorder.  Respondents thus failed to 

overcome Dr. Yamamoto’s MMI determination by clear and convincing evidence.

As found, Dr. Yamamoto, Dr. Mars, and Dr. Kleinman concur that claimant suffers 

from depression and from problems adjusting to his situation.  The Judge agreed 

with respondents in finding that claimant’s complaints of depressive symptoms 

and adjustment problems surfaced after employer laid him off.  This finding was 

supported alike by the medical records and by claimant’s own testimony.  

The Judge however credited claimant’s testimony in finding that his wrist injury 

caused him to feel less secure in his ability to perform his job prior to the 

time he reached MMI and before employer laid him off.  Claimant was concerned he 

would be laid off because his functioning in his job had suffered because of his 

injury.  Although the timing of claimant’s complaints, surfacing after MMI, 

might indicate that his psychological problems are more probably related to his 

lay-off, claimant’s date of MMI was only 2 days prior to the date employer laid 

him off.  That amount of time seems insignificant to show that his injury was 



not contributing to his psychological problems.  

The Judge found that claimant demonstrated a legally sufficient nexus between 

his impaired functioning from the effects of his injury and his depression and 

adjustment disorder.  See Martinez v. Mac-Bestos, Inc., W.C. No. 4-291-444 (ICAO 

October 13, 2000).  This nexus was medically sufficient for Dr. Yamamoto to find 

that claimant’s injury caused his psychological problems.  There was no 

persuasive medical evidence showing it highly probable that Dr. Yamamoto 

incorrectly determined that claimant’s injury involves a psychological component 

that requires treatment before claimant reaches MMI for all components of the 

injury.

The Judge concludes that Dr. Yamamoto’s determination that claimant has not 

reached MMI for the psychological component of his injury should be upheld.   

ORDER

            Based upon the foregoing findings of fact and conclusions of law, 

the Judge enters the following order:

            1.         Dr. Yamamoto’s determination that claimant has not 

reached MMI for the psychological component of his injury is upheld.

2.         Claimant has not reached MMI.

3.         Issues not expressly decided herein are reserved to the parties for 

future determination.

DATED:  _November 25, 2009_

________________________________

Michael E. Harr,

Administrative Law Judge

 



 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-794-835

ISSUES

            Whether Claimant has proven by a preponderance of the evidence that 

he is entitled to an award of TTD benefits commencing December 11, 2008 and 

continuing.

            At hearing the parties stipulated that Claimant’s Average Weekly 

Wage was $860.90.  That stipulation was accepted by the Court.

FINDINGS OF FACT

            Based upon the evidence presented in the record, the ALJ finds as 

fact:

            1.         Claimant was employed by Employer as the location manager 

at Brighton Oxygen.  Employer’s business consists of the delivery of oxygen 

tanks and other durable medical equipment.  Claimant’s job duties as the 

location manager included on occasion substituting for one of the delivery 

drivers by running their route and handling the receiving of equipment and 

oxygen through the shipping and receiving area of Brighton Oxygen.  When 

covering for one of the drivers Claimant would be required to handle delivery of 

an oxygen generator weighing up to 200 pounds.  In the shipping and receiving 



area Claimant would be required to lift oxygen concentrators weighing 35 pounds.

            2.         Claimant sustained an admitted compensable injury on May 

27, 2008.  On that date, Claimant was making a delivery for one of the drivers 

and was going upstairs with an oxygen generator weighing 200 pounds when he felt 

a “pop” in his right leg.

            3.         Claimant continued working after the injury and did not 

seek medical treatment until July 2008 when he went to his family physician, Dr. 

Hicks, for treatment.  Dr. Hicks treated Claimant and then referred him to Dr. 

Bagley for further care.

            4.         During the time that he continued working after the 

injury Claimant adjusted his job duties to avoid lifting of heavy objects.  

Claimant avoided lifting over 10 pounds and had one of the drivers, Kevin 

Schwartz, to the receiving work involving any lifting over that amount.  

Claimant would also use a cart to move items and make deliveries.  Claimant’s 

testimony is credible and persuasive.

            5.         Claimant was first evaluated by Dr. Bagley on August 6, 

2008.  Dr. Bagley is an orthopedic physician specializing in the treatment of 

knees and shoulders.  Dr. Bagley noted a history that Claimant had had pain in 

his right mid-tibial area for the last 10 weeks.  As noted by Respondents 

independent medical examiner, Dr. Sabin, in his review of the medical records 

including those of Dr. Bagley, Dr. Bagley advised the Claimant on August 6, 2008 

to limit his activities.  At a subsequent office visit on August 13, 2008 Dr. 

Bagley continued to advise Claimant to perform activity and work schedule “as 

tolerated”.

            6.         Claimant continued treating with Dr. Bagley as his 



primary treating physician through October 2008.  Dr. Bagley obtained an MRI of 

the lumbar spine in September 2008 and began to feel that Claimant’s symptoms 

were spine related.  At the office visit of October 1, 2008 Dr. Bagley referred 

Claimant to a spine surgeon for evaluation.  Claimant was subsequently seen by 

Dr. McPherson on October 10, 2008 who diagnosed right leg radicular pain, L5-S1 

spondylosis and severe right L5 foraminal narrowing.

            7.         Dr. Bagley again evaluated Claimant on December 10, 2008 

and recommended an epidural cortisone injection for which Dr. Bagley would refer 

Claimant out.  At this evaluation Dr. Bagley advised Claimant to continue with 

activities “as tolerated”.  Dr. Bagley then referred Claimant to Dr. Smolenski.  

Dr Bagley testified, and it is found, that he does not treat the spine and 

therefore referred Claimant to Dr. Smolenski who specializes in spinal 

conditions.  

            8.         When Dr. Bagley used the term “as tolerated” in 

describing the Claimant’s activity level he was indicating that if Claimant was 

uncomfortable in any way doing something physically then he should not be doing 

it.

            9.         Dr. Smolenski initially evaluated Claimant on December 

17, 2008.  Claimant testified, and it is found, and as discussed in Dr. 

Smolenski’s subsequent office note of July 21, 2009, that Dr. Smolenski placed 

Claimant on restrictions as of December 17, 2008 of no lifting over 10 pounds.

            10.       Dr. Bagley would defer to and agrees with the opinions of 

Dr. Smolenski regarding the need for work restrictions for Claimant.

            11.       In an office note of February 13, 2009 Dr. Bagley stated 

that Claimant could continue his normal work.  In his deposition testimony Dr. 



Bagley retracted this opinion stating that he was in error and further 

clarifying that he would not have authorized Claimant to lift or move 200-pound 

oxygen tanks.  

            12.       Claimant was laid off from the Employer effective December 

10, 2008.  Claimant has not returned to work since that date.  At the time of 

layoff Employer provided Claimant with a severance payment of $3,732.01 

representing 4.25 weeks of pay from the date of the separation from employment.

            13.       Claimant has not been released to return to his regular 

work since the date of injury, had not been provided an offer of modified work 

by Employer and has not been placed at maximum medical improvement by an 

authorized treating physician.

            14.       Claimant has proven by a preponderance of the evidence 

that he was disabled and unable to work his regular duty at the time he was laid 

off from employment by Employer effective December 10, 2008.  

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 

quick and efficient delivery of disability and medical benefits to injured 

workers at a reasonable cost to employers, without the necessity of any 

litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation 

claim has the burden of proving entitlement to benefits by a preponderance of 

the evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 

leads the trier-of-fact, after considering all of the evidence, to find that a 

fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 

(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 

in favor of either the rights of the injured worker or the rights of the 



employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is 

decided on its merits.  Section 8-43-201, supra.  When determining credibility, 

the fact finder should consider, among other things, the consistency or 

inconsistency of the witness's testimony and actions; the reasonableness or 

unreasonableness (probability or improbability) of the testimony and actions; 

the motives of the witness; whether the testimony has been contradicted; and 

bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 

275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).    

The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might 

lead to a conflicting conclusion and has rejected evidence contrary to the above 

findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 

Appeals Office, 5 P.3d 385 (Colo. App. 2000).

Claimant is entitled to TTD benefits if the injury caused a disability, the 

disability caused claimant to leave work, and claimant missed more than three 

regular working days.  TTD benefits continue until the occurrence of one of the 

four terminating events specified in section 8-42-105(3), C.R.S.  PDM Molding, 

Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).

 

To prove entitlement to temporary total disability (TTD) benefits, claimant must 

prove that the industrial injury caused a disability lasting more than three 

work shifts, that he left work as a result of the disability, and that the 

disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 

P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to 

establish a causal connection between a work-related injury and a subsequent 



wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, 

supra.  The term disability, connotes two elements:  (1) Medical incapacity 

evidenced by loss or restriction of bodily function; and (2)  Impairment of wage 

earning capacity as demonstrated by claimant's inability to resume his/her prior 

work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999), Hendricks v. Keebler 

Company, W.C. No. 4-373-392 (June 11, 1999).  The impairment of earning capacity 

element of disability may be evidenced by a complete inability to work, or by 

restrictions which impair the claimant's ability effectively and properly to 

perform his/her regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 

595 (Colo.App. 1998).

 

The existence of disability presents a question of fact for the ALJ.  There is 

no requirement that the claimant produce evidence of medical restrictions 

imposed by an ATP, or by any other physician.  Rather, lay evidence alone may be 

sufficient to establish disability.  Lymburn v. Symbios Logic, 952 P.2d 831 

(Colo. App. 1997).  Where an injured employee loses his job for economic factors 

and is not at fault for the layoff, the employee is entitled to temporary 

disability benefits.  Schlage Lock v. Lahr, 870 P.2d 615 (Colo. App. 1993), 

Lunsford v. Sawatsky, 780 P.2d 76 (Colo. App. 1989).

In defense of Claimant’s claim for TTD benefits Respondents argue that Claimant 

was not placed on any work restrictions until July 2009.  The ALJ disagrees.  

Dr. Bagley advised Claimant to limit his activities as early as his first visit 

of August 6, 2008.  Dr. Bagley’s advisement to Claimant that he limit his 

activities or that he engage in activities and work schedule “as tolerated” 

connotes something less than an unequivocal and unrestricted release of Claimant 



to continue the full range of his regular work duties.  Claimant has established 

by his own credible testimony that following his injury he found it necessary to 

limit his work activities and to have other employees perform certain aspects of 

his job that required heavier lifting.  This testimony is consistent with the 

testimony of Dr. Bagley that Claimant was not advised to work without 

limitation.  Claimant was disabled as of the time of his layoff on December 10, 

2008 as he was restricted in his bodily function and had an impairment of his 

earning capacity as he was unable to effectively and properly perform his 

regular employment.  Respondents do not argue that Claimant was responsible for 

his layoff or his separation from employment.  Claimant was an injured or 

disabled worker at the time of his layoff and there is therefore a presumed 

connection between his subsequent loss of earnings and the compensable injury 

that establishes an entitlement to TTD benefits.  Lunsford, supra.  The work 

injury does not have to be the sole cause of Claimant’s loss of wages in order 

to establish entitlement to TTD benefits.  PDM Molding, supra.

 

Respondents further argue that because Claimant received monies from Employer 

for severance Claimant should not be entitled to at least some period of the TTD 

benefits he is claiming as this would amount to a double recovery.  The ALJ is 

not persuaded.  The provisions of Section 8-42-103(1)(c), (d), (e) and (f), 

C.R.S. outline the permissible offsets to TTD benefits established to prevent 

double recoveries.  See generally, Myers v. State, 162 Colo. 435, 428 P.2d 83 

(1967); Walker v. City and County of Denver, 870 P.2d 1269 (Colo. App. 1994).  

The provision of a severance payment to a Claimant does not fall within one of 

the enumerated types of disability benefits requiring an offset against a 



Claimant’s entitlement to TTD benefits under Section 8-42-103, C.R.S. and 

Respondents have not cited to any persuasive authority to the contrary.  Thus, 

the fact that Claimant received some amount of severance payment following his 

lay off does not eliminate or diminish Claimant’s entitlement to TTD benefits.

 

As stipulated, Claimant’s Average Weekly Wage is $860.90.  Claimant is therefore 

entitled to TTD benefits at the weekly rate of $573.93.  Section 8-42-105(1), 

C.R.S.

 

 

ORDER

            It is therefore ordered that:

            Insurer shall pay Claimant TTD benefits at the weekly rate of 

$573.93 from December 11, 2008 and continuing until terminated in accordance 

with statute, rule or order of an ALJ.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 

amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  November 25, 2009

                                                                                 

   

Ted A. Krumreich

Administrative Law Judge

 



      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-767-433

ISSUES

The issues determined herein are compensability of an occupational disease, 

authorization of medical treatment, temporary total disability (”TTD”) benefits, 

late reporting penalty, and penalty for not filing a timely admission or 

contest.  The parties stipulated to an average weekly wage of $395.94.  The 

parties also stipulated that the insurer was entitled to an offset in the amount 

of $252 per week for short-term disability (”STD”) benefits received by claimant 

for all weeks of TTD through July 26, 2009.

 

FINDINGS OF FACT

            1.         In August 2007, the Claimant began work for the employer 

as a Full Case Filler, which is a material handler or warehouse worker. This 

work is labor intensive and classified as heavy under the employer’s physical 

requirements job description. 

 

            2.         The Claimant’s job duties were physically demanding, 

requiring frequent heavy lifting, pushing and pulling, overhead lifting, 

including reaching above shoulder level and out front lifting. This work 

required lifting 70 pounds or more on a regular basis, with constant standing 

and no sitting.



 

            3.         During the course of his employment with the employer, 

the Claimant began experiencing physical problems involving his left shoulder.  

The Claimant experienced pain and stiffness with lifting and rotation of the 

shoulder. The Claimant did not immediately report the symptoms to his employer, 

believing that the symptoms would resolve. The Claimant did not want to create 

conflict with his employer. 

 

            4.         The Claimant experienced shoulder pain a few months prior 

to the point of seeking medical attention. It was approximately one week prior 

to seeking medical attention for his left shoulder that the symptoms progressed 

to the point of severe pain, functional limitations and interference with daily 

activities, including job duties.

 

            5.         On July 27, 2008, the Claimant reported to the Memorial 

Health System Urgent Care with complaints of shoulder pain for one week, with no 

specific injury. This medical report states that Claimant was unable to “move it 

this a.m., concerned if caused by work.” The medical personnel at the Memorial 

Health System Urgent Care provided physical restrictions of no lifting with the 

left shoulder greater than 10 pounds. The Claimant delivered the physical 

restrictions provided by Memorial Health System Urgent Care to Mr. Fuchs, one of 

the Claimant’s supervisors.  Claimant did not work on July 27, 2008 and an 

Attendance Report was completed by Mr. Martinez, another supervisor of the 

Claimant.

 



            6.         On the following day, July 28, 2008, the Claimant 

presented for evaluation of his left shoulder pain with his family physician, 

Dr. Zirkle of Dublin Primary Care Family Practice.  The Claimant was evaluated 

by John Bell, Physician’s Assistant to Dr. Zirkle. The history provided in this 

medical report is consistent with the Memorial Health System Urgent Care report 

of the day before. 

 

            7.         On July 28, 2008, PA Bell prescribed physical therapy and 

medications including Skelaxin, Zanaflex and steroids (Depomedrol).  The 

Claimant was also provided an injection to the left shoulder.  PA Bell 

restricted the Claimant from work for the next three days.

 

            8.         The Claimant delivered PA Bell’s off work statement to 

his employer.  The employer, through Mr. Martinez, completed attendance reports 

confirming that the Claimant did not work on July 28 and 29, 2008.  The 

attendance reports completed by Mr. Martinez identified either pain in the 

shoulder or shoulder injury as the reasons for absence.  The Claimant advised 

Mr. Martinez that his left shoulder problems might be work related.

 

            9.         On July 31, 2008, the Claimant returned to Dr. Zirkle for 

continuing evaluation and treatment of his left shoulder. Dr. Zirkle’s 

examination noted that the Claimant had tenderness to the anterior left shoulder 

with increased pain upon abduction of the arm.  Dr. Zirkle identified positive 

impingement findings on exam.  Additional medical notes from Dr. Zirkle dated 

July 31, 2008 indicate that the Claimant’s mother requested a letter stating 



that the Claimant’s shoulder problems were work related.  Dr. Zirkle provided a 

letter dated July 31, 2008, which stated that claimant’s shoulder injury might 

be related to the heavy lifting he does at work and that a workers’ compensation 

evaluation should be considered.  The Claimant delivered this letter to the 

employer.

 

            10.       Dr. Zirkle prepared a letter dated August 8, 2008 on 

behalf of the Claimant requesting a workers’ compensation evaluation.  In this 

letter, Dr. Zirkle concluded that claimant’s condition is most likely related to 

heavy lifting at work.  

 

            11.       Dr. Zirkle extended the Claimant’s off work restriction 

through August 12, 2008.  At all times, the Claimant provided his employer with 

statements from Dublin Primary Care related to physical and work restrictions, 

causation, and request for a worker’s compensation evaluation.

 

            12.       No representatives or supervisors of the employer advised 

the Claimant that Dr. Zirkle was not an authorized treating physician despite 

receiving documentation from Dr. Zirkle concerning the Claimant’s physical 

restrictions, restrictions from work, statements requesting a worker’s 

compensation evaluation and opinions that the Claimant’s left shoulder problems 

were work related.  The employer did not provide a list of designated physicians 

for the Claimant.  The employer failed to refer the Claimant to a physician.  

Claimant was impliedly authorized to choose a provider and he chose Dr. Zirkle. 

 



13.       The employer had sufficient knowledge that the Claimant presented with 

a lost time, work related injury.  Mr. Martinez and Mr. Fuchs denied that the 

Claimant made any report of a work related injury in July 2008. This conflict is 

resolved in favor of the Claimant.  Claimant’s mother is a paralegal for a law 

firm that specializes in the defense of workers’ compensation claims. The fact 

of this employment alone does not significantly impact the issue as to whether 

the Claimant suffered an occupational disease.  Claimant’s mother’s status, 

however, makes it more likely that Claimant did report his left shoulder injury 

as work related. His mother requested a physician letter stating whether the 

injury was due to a work injury.  It is unlikely that she obtained this letter 

and claimant failed to follow through to report a work injury.  The evidence 

establishes that the Claimant provided his physician restrictions to the 

employer and reported his left shoulder injury to the employer as work related. 

 

            14.       On August 5, 2008, the Claimant completed a Worker’s Claim 

for Compensation identifying a left shoulder injury resulting from lifting heavy 

objects and repetitive motion during the course and scope of his employment.  

The Worker’s Claim for Compensation identifies treatment at Memorial Hospital 

Urgent Care and Dublin Primary Care, Dr. Zirkle. 

 

            15.       Pursuant to Dr. Zirkle’s prescription and referral, the 

Claimant commenced physical therapy at Joint Effort Rehabilitation on August 8, 

2008.  The Claimant indicated that he was receiving therapy due to an injury at 

work with a date of injury identified as July 20, 2008.  The Claimant incurred 

costs in the form of co-payments for treatment with Dr. Zirkle’s office, Joint 



Effort Physical Therapy and prescriptions.

 

            16.       As a result of the physical therapy, a TENS unit, 

medications, and work excuses, Claimant’s left shoulder pain improved.  The 

Claimant requested a release to return to work, which was provided by Dr. Zirkle 

effective August 13, 2008.  Although his left shoulder had improved, the 

Claimant requested the return to work because he was afraid of losing his job.  

The Claimant returned to his regular, labor-intensive job duties as a material 

handler/warehouse worker.

 

            17.       On December 19, 2008, the Claimant returned to Dr. Zirkle 

with severe left shoulder pain.  Dr. Zirkle’s medical report states that the 

Claimant previously experienced some improvement in pain with physical therapy, 

but the pain increased and became constant, particularly with reaching overhead. 

 Dr. Zirkle recommended an orthopedic referral. 

 

            18.       The Claimant did not experience any new trauma or 

different symptoms in his left shoulder prior to his evaluation with Dr. Zirkle 

on December 19, 2008.  Rather, the left shoulder pain and functional limitations 

were a progression of the problems previously noted and treated in July and 

August 2008.

 

            19.       The Claimant self-referred to Dr. Richman for an 

evaluation.  Dr. Richman is an expert in physical medicine and rehabilitation 

and pain medicine.  Dr. Richman is a Level II accredited physician for the State 



of Colorado.  Dr. Richman evaluated the Claimant on January 9, 2009.  Dr. 

Richman’s report of that date notes that the Claimant presented with constant 

shoulder pain, especially with heavy work.  No prior or subsequent shoulder 

injuries were identified.  The Claimant identified no specific incident or acute 

onset of shoulder pain, but stated that the pain appeared to be a more gradual 

onset with repeated heavy work and particularly overhead work as part of his job 

duties.  

 

            20.       Dr. Richman’s physical examination identified positive 

apprehension in abduction and external rotation.  In addition to the 

apprehension sign, Dr. Richman conducted a relocation test, the results of which 

were positive.  Dr. Richman testified that a positive apprehension and positive 

relocation test provides a good clinical sign that there is instability.  Dr. 

Richman conducted an O’Brien’s maneuver that was also positive. This maneuver 

isolates the anterior shoulder, directing pressure to the area where the labrum 

and the biceps followed by a rotation. The O’Brien’s maneuver was positive for 

anterior shoulder pain and some clicking.  Dr. Richman’s clinical examination 

was consistent with a probable labral injury, possible rotator cuff injury along 

with some anterior instability. Specifically, Dr. Richman noted that the 

Claimant presented with a classic physical examination for a SLAP lesion, an 

anterior labral tear.

 

            21.       Dr. Richman provided a diagnostic impression of chronic 

left shoulder pain, most likely related to the Claimant’s heavy and repetitive 

work.  Dr. Richman stated that claimant’s shoulder injury was a work related 



condition to a reasonable degree of medical probability.  Dr. Richman stated 

that there was a very high likelihood that claimant’s work either directly 

caused or substantially aggravated this condition.  The ALJ finds the testimony 

of Dr. Richman credible and persuasive. 

 

            22.       On or about January 12, 2009, the Claimant delivered Dr. 

Richman’s Attending Physician’s Return to Work Recommendations to the employer 

along with the results of the left shoulder magnetic resonance image (”MRI”) 

conducted on January 9, 2009.  Subsequently, the employer referred the Claimant 

to Concentra Medical Center for evaluation.

 

            23.       The Claimant was evaluated by Dr. Malis at Concentra 

Medical Center on January 12, 2009.  Dr. Malis’ physical examination 

demonstrated decreased range of motion of the shoulder noted to abduction.  The 

Claimant experienced pain during range of motion testing with positive 

impingement.

 

            24.       The employer prepared an employer’s first report of injury 

and sent it to the insurer, who received it on January 13, 2009.  

 

            25.       The insurer filed a Notice of Contest on January 16, 2009. 

 

            26.       On January 20, 2009, the Claimant was evaluated by Dr. 

Wiley Jinkins, orthopedic surgeon, through Concentra Medical Centers.  According 



to Dr. Jinkins, the Claimant’s left shoulder revealed all provocative testing 

for impingement to be positive. The diagnostic impression included 

post-traumatic supraspinatus tenosynovitis secondary to repetitive/cumulative 

trauma with MRI evidence of a possible labral tear. Dr. Jinkins provided an 

injection.

 

27.       On January 23, 2009, the Claimant was evaluated by Dr. John Pak, 

orthopedic surgeon.  The referral to Dr. Pak was authorized by Respondent’s 

designated physician, Dr. Malis, per medical report of February 2, 2009.  Dr. 

Pak, upon evaluating the Claimant and reviewing the MRI, provided a diagnostic 

impression of labral tear.  Dr. Pak further concluded that “with the type of 

work that he does with heavy lifting, it is certainly reasonable with a lot of 

overhead activity that he could develop this and in all probability that with 

his activity mostly at work with heavy duty and nothing at home that is 

contributing to his pain.”  Dr. Pak recommended diagnostic arthroscopy and 

labral repair. Dr. Pak provided work restrictions including no overhead lifting 

for two weeks and no lifting over 25 pounds for two weeks.

 

28.       On February 23, 2009, Dr. Malis reevaluated the Claimant, stating that 

the shoulder impingement and labral tear were medically probably work related.

 

            29.       The Claimant returned to Dr. Pak on March 3, 2009.  Dr. 

Pak indicated that the Claimant’s symptoms are not changed and there was still 

no authorization for surgery from the worker’s compensation insurance carrier.  

Dr. Pak assigned physical restrictions of no more than 10 pounds overhead, no 



more than 25 to 50 pounds of lifting. 

 

            30.       In a letter dated August 29, 2009, Dr. Pak again concluded 

that the Claimant’s injuries resulted from his work, particularly the type of 

work performed overhead with the use of the biceps tendon. 

 

            31.       On March 17, 2009, Dr. Steinmetz conducted an independent 

medical evaluation at the request of Respondents.  Dr. Steinmetz concluded that 

the Claimant’s left shoulder problems are not related to his work activity for 

the employer. In support, Dr. Steinmetz notes that the Claimant had previously 

been treated at least twice, in 2001 and 2006, for left shoulder injuries and 

that these injuries could have caused all of the findings identified on the 

January 9, 2009 left shoulder MRI.  Dr. Steinmetz also finds relevant a minor 

back injury sustained by the Claimant in January 2008 resulting from an episode 

of lifting carpet. 

 

            32.       Based upon the testimony of the Claimant, Dr. Richman and 

the medical records of Dr. Zirkle, the ALJ finds that the Claimant’s prior left 

shoulder injuries are not materially relevant to the current claim.  On August 

17, 2001, the Claimant reported to Dr. Zirkle left shoulder pain resulting from 

playing football. The Claimant was 13 years old. This was a one-time evaluation 

and the diagnosis was muscle injury, left shoulder.  The Claimant’s left 

shoulder injury in August 2006 was due to a work related event.  Claimant, after 

two medical visits, was placed at maximum medical improvement with no impairment 

and no restrictions. The diagnosis was left shoulder strain. 



 

            33.       An additional prior episode referenced by Dr. Steinmetz 

concerned a complaint of low back pain for which the Claimant reported to Dr. 

Zirkle on January 2, 2008.  This event did not in any manner involve the 

Claimant’s left shoulder and was a one-time evaluation with Dr. Zirkle with no 

further follow up for low back complaints.

 

            34.       In his medical report of April 15, 2009, Dr. Richman 

concluded that Dr. Steinmetz’s report is “not at all credible.”  Dr. Richman 

concluded that the type of injury sustained by Claimant to his left shoulder is 

commonly caused by heavy and repetitive lifting, particularly that which 

requires strong contraction of the biceps, and which then leads to bicipital 

tendinosis and tearing of the labrum that is seen in a SLAP lesion.  Dr. Richman 

noted that this is a common type of mechanism for this type of lesion seen on 

MRI.  Again, Dr. Richman concluded that within a good degree of medical 

probability the Claimant’s SLAP lesion is in fact directly related to the heavy 

and repetitive lifting that he was performing for the employer.  Dr. Richman 

stated that, if Claimant had ongoing shoulder problems of a pre-existing nature, 

he would not have been able to work performing the heavy repetitive lifting for 

the employer.   

 

            35.       Dr. Richman testified that he has never seen anyone just 

wake up with a labral tear.  Dr. Richman also indicated that he considered the 

Claimant to be credible.

 



            36.       Dr. Malis, in her deposition testimony, concluded that 

Claimant’s left shoulder injury is medically probably related to his work.  Dr. 

Malis had previously made the same conclusion in her medical report of February 

23, 2009.  Dr. Malis stated that there was no MRI evidence to suggest that the 

Claimant’s left shoulder condition was present prior to the current injury.  Dr. 

Malis has experience in evaluating patients with injuries for which there is no 

specific trauma, where such patients have initially sought treatment through 

private physicians before proceeding for a worker’s compensation evaluation.  

Dr. Malis concluded that the Claimant’s actions in this regard were reasonable.

 

            37.       The Claimant was evaluated by Dr. Hattem through Concentra 

Medical Centers on June 11 and August 6, 2009.  Dr. Hattem reviewed the medical 

records from Concentra, Dr. Zirkle, Dr. Richman, Dr. Pak, and Dr. Steinmetz.  

Dr. Hattem agreed with Dr. Richman’s conclusion that Dr. Steinmetz’s report was 

not credible and that the Claimant’s left shoulder problems are work related.

 

            38.       Claimant has proven by a preponderance of the evidence 

that he suffered an occupational disease to his left shoulder arising out of and 

in the course of his employment with the employer.  Claimant was not the most 

precise historian, but his testimony is credible that he suffered increasing 

left shoulder pain due to his heavy lifting and overhead reaching at his job for 

the employer.  The testimony of Dr. Richman is credible and persuasive.  The 

opinions of Dr. Richman, Dr. Malis, Dr. Hattem, and Dr. Zirkle are more 

persuasive than the opinions of Dr. Steinmetz.  Respondents’ persistent 

reference to the occupation of claimant’s mother does not significantly impact 



whether claimant suffered the occupational disease.  Dr. Richman is persuasive 

that the previous left shoulder injuries are not materially relevant to the 

current claim.  It is highly unlikely that claimant would be able to work for 

one year in his heavy lifting job with a labral tear without significantly 

increasing symptoms.  It also is highly unlikely that claimant simply “awoke” 

with a labral tear in July 2008.  The most probable explanation is that he 

suffered gradual tearing and bicep tendinosis due to his work activities.  Even 

Dr. Steinmetz testified that claimant’s lifting and reaching overhead would be a 

possible cause of his shoulder injuries.  The claim is compensable.  

 

39.       Claimant has proven by a preponderance of the evidence that Concentra, 

Dr. Zirkle, Joint Effort, Dr. Pak, and their referrals are authorized providers 

for this work injury.  The key issue of disputed fact is whether claimant 

reported his work injury to the employer in July 2008.  Mr. Martinez and Mr. 

Fuchs both deny any such report.  Claimant alleges that he made such a report, 

although he is extremely vague about the details.  Claimant clearly informed Dr. 

Zirkle on July 28, 2008, that the left shoulder injury might be due to work.  On 

this point, claimant’s mother’s status is probative and makes it more likely 

that claimant did report his left shoulder injury as work-related.  She obtained 

an August 1 letter from Dr. Zirkle that the injury might be work related.  

Claimant clearly filed a workers’ claim for compensation on August 5, 2008, 

although the record evidence does not demonstrate that the employer received a 

copy.  Claimant clearly provided his physician restrictions to the employer and 

missed work.  The most probable fact is that claimant did report his left 

shoulder injury to the employer on July 28, 2008, and the employer failed to 



refer claimant to a physician.  Claimant was impliedly authorized to choose a 

provider and he chose Dr. Zirkle.  The insurer is liable for the bills of Dr. 

Zirkle and his referrals.  Respondents agreed that they were liable for the 

bills of Concentra, Dr. Pak, and their referrals.

 

40.       Claimant has failed to prove by a preponderance of the evidence that 

Dr. Richman and his referrals are authorized providers for this work injury.  

Claimant was impliedly authorized to choose Dr. Zirkle.  Once he selected Dr. 

Zirkle, he was not free to change authorized providers without agreement of the 

respondents or an order.  Claimant self-selected Dr. Richman.  The fact that the 

employer did not subsequently object to Dr. Richman does not authorize that 

physician.

 

41.       Claimant has proven by a preponderance of the evidence that he was 

unable to return to the usual job due to the effects of the work injury for the 

periods July 27 through August 12, 2008, and from February 3, 2009, and 

continuing.    

 

42.       Respondents have failed to prove by a preponderance of the evidence 

that claimant should be penalized for late reporting.  Claimant was required to 

make a written report of the occupational disease within 30 days after the first 

distinct manifestation in late July 2008.  Claimant made a timely report on July 

28, 2008.

 

43.       Claimant has failed to prove by a preponderance of the evidence that a 



penalty should be imposed against the insurer for not filing a timely admission 

or notice of contest.  Claimant confounds the duty of the employer to file a 

first report with the duty of the insurer to file an admission or contest.  The 

only penalty at issue was the latter.  The record evidence does not demonstrate 

that the insurer had notice of the report of injury until January 13, 2009.  Ms. 

Sullivan then immediately prepared a notice of contest on January 16, 2009.  

 

CONCLUSIONS OF LAW

1.         Claimant must prove that he is a covered employee who suffered an 

injury arising out of and in the course of employment.  Section 8-41-301(1), 

C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. 

App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter 

Corp. v. Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury 

aggravates, accelerates, or combines with a preexisting condition so as to 

produce disability and a need for treatment, the claim is compensable.  H & H 

Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that 

an injury directly and proximately caused the condition for which benefits are 

sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 

(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 

(Colo. App. 1997), cert. denied September 15, 1997.  Claimant must prove 

entitlement to benefits by a preponderance of the evidence.  The facts in a 

workers’ compensation case are not interpreted liberally in favor of either 

claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of the 

evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 



197 Colo. 306, 592 P.2d 792 (1979).  

 

2.         In this case, claimant alleges an occupational disease to his left 

shoulder.  Section 8-40-201(14), C.R.S. defines "occupational disease" as: 

 

[A] disease which results directly from the employment or the conditions under 

which work was performed, which can be seen to have followed as a natural 

incident of the work and as a result of the exposure occasioned by the nature of 

the employment, and which can be fairly traced to the employment as a proximate 

cause and which does not come from a hazard to which the worker would have been 

equally exposed outside of the employment. 

 

This section imposes additional proof requirements beyond that required for an 

accidental injury. An occupational disease is an injury that results directly 

from the employment or conditions under which work was performed and can be seen 

to have followed as a natural incident of the work.  Section 8-40-201(14), 

C.R.S.; Climax Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. 

IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  An accidental injury is 

traceable to a particular time, place and cause. Colorado Fuel & Iron Corp. v. 

Industrial Commission, 154 Colo. 240, 392 P.2d 174 (1964); Delta Drywall v. 

Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  In contrast, 

an occupational disease arises not from an accident, but from a prolonged 

exposure occasioned by the nature of the employment.  Colorado Mental Health 

Institute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  Under the statutory 

definition, the hazardous conditions of employment need not be the sole cause of 



the disease.  A claimant is entitled to recovery if he or she demonstrates that 

the hazards of employment cause, intensify, or aggravate, to some reasonable 

degree, the disability. Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  As 

found, claimant has proven by a preponderance of the evidence that he suffered 

an occupational disease to his left shoulder

 

3.         The insurer is liable for medical treatment reasonably necessary to 

cure or relieve the employee from the effects of the injury.  Section 8-42-101, 

C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The insurer 

is only liable for authorized or emergency medical treatment. See ß 8-42-101(1), 

C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 228 

(1973). Under ß 8-43-404(5), C.R.S., the respondents are afforded the right, in 

the first instance, to select a physician to treat the industrial injury. Once 

the respondents have exercised their right to select the treating physician the 

claimant may not change physicians without permission from the insurer or an 

ALJ.  See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 

(Colo. App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. 

App. 1990).  A physician may become authorized to treat the claimant as a result 

of a referral from a previously authorized treating physician. The referral must 

be made in the "normal progression of authorized treatment." Greager v. 

Industrial Commission, 701 P.2d 168 (Colo. App. 1985).  If the employer fails to 

authorize a physician upon claimant’s report of need for treatment, claimant is 

impliedly authorized to choose her own authorized treating physician. Greager, 

supra.  As found, claimant has proven by a preponderance of the evidence that 

Dr. Zirkle is impliedly authorized.  Consequently, Concentra, Dr. Zirkle, Joint 



Effort, Dr. Pak, and their referrals are authorized providers for this work 

injury.  

 

4.         In order to change physicians, claimant has a statutory obligation to 

request that change in accordance with section 8-43-404(5)(a), C.R.S.  Yeck v. 

Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999).  As found, 

claimant has failed to prove by a preponderance of the evidence that Dr. Richman 

and his referrals are authorized providers for this work injury.  

 

5.         Claimant was “disabled” within the meaning of section 8-42-105, 

C.R.S. and is entitled to TTD benefits.  Culver v. Ace Electric, 971 P.2d 641 

(Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial Claim 

Appeals Office, June 11, 1999).  Claimant is entitled to TTD benefits if the 

injury caused a disability, the disability caused claimant to leave work, and 

claimant missed more than three regular working days.  TTD benefits continue 

until the occurrence of one of the four terminating events specified in section 

8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  

As found, claimant was unable to return to the usual job due to the effects of 

the work injury for the periods July 27 through August 12, 2008, and from 

February 3, 2009, and continuing.  Pursuant to the stipulation of the parties, 

the insurer is entitled to an offset in the amount of $252 per week for STD 

benefits received by claimant for all weeks of TTD through July 26, 2009.

 

6.         As found, respondents have failed to prove by a preponderance of the 

evidence that a penalty should be imposed against claimant for late reporting.  



Pursuant to section 8-43-102(2), C.R.S., claimant was required to make a written 

report of the occupational disease within 30 days after the first distinct 

manifestation in late July 2008.  Actual knowledge by the employer is deemed 

notice to the employer.  As found, claimant made a timely report to the employer 

on July 28, 2008.

 

7.         As found, claimant has failed to prove by a preponderance of the 

evidence that a penalty should be imposed against the insurer for not filing a 

timely admission or notice of contest.  Claimant confounds the duty of the 

employer in section 8-43-103(1), C.R.S., to file a first report of injury with 

either the insurer or the Division of Workers’ Compensation with the duty of the 

insurer in section 8-43-203(1), C.R.S., to file an admission or contest.  The 

only penalty at issue was the latter.  Section 8-43-203(1), C.R.S., requires the 

insurer in this case to file an admission or contest within 20 days after the 

date that an employer’s first report of injury is filed with the Division.  The 

statute expressly provides that any knowledge by the employer is not imputed to 

the insurer.  Consequently, unless the employer is self-insured, the duty to 

file the admission or contest arises only after the insurer has notice of the 

report of injury.  As found, the record evidence does not demonstrate that the 

insurer had notice of the claim until January 13, 2009.  The insurer then 

immediately prepared a notice of contest on January 16, 2009.  

 

ORDER

            It is therefore ordered that:

1.         The insurer shall pay for all of claimant’s reasonably necessary 



medical treatment from authorized providers for this work injury, including 

Concentra, Dr. Zirkle, Joint Effort, and Dr. Pak, and their referrals.  

2.         Claimant’s claim for payment of the medical bills of Dr. Richman and 

his referrals is denied and dismissed.  

3.         The insurer shall pay to claimant TTD benefits at the stipulated rate 

of $263.96 for the periods July 27 through August 12, 2008, and from February 3, 

2009, and continuing until modified or terminated according to law.  The insurer 

is entitled to an offset in the amount of $252 per week for STD benefits 

received by claimant for all weeks of TTD through July 26, 2009.

 

4.         Respondents’ request for a penalty against claimant for late 

reporting is denied and dismissed.  

 

5.         Claimant’s request for a penalty against the insurer for not filing a 

timely admission or notice of contest is denied and dismissed.  

 

6.         The insurer shall pay interest to claimant at the rate of 8% per 

annum on all amounts of compensation not paid when due.

 

7.         All matters not determined herein are reserved for future 

determination.

DATED:  November 25, 2009                     /s/ original signed by:_________

Martin D. Stuber

Administrative Law Judge

 



      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-796-763

ISSUES

            The issues for determination are responsibility for termination of 

employment and temporary disability benefits. 

FINDINGS OF FACT

 

1.                  On June 20, 2009, Claimant sustained an injury to his right 

ring finger. Respondents filed an amended general admission of liability 

admitting for temporary total disability benefits commencing June 21, 2009.

 

2.                  On June 20, 2009, Claimant provided a urine sample at 

Emergicare Medical Clinics. On June 24, 2009, the urine drug screen results 

showed that Claimant had tested positive for “cannaboids/THC”.

 

3.                  It is the policy of Employer to terminate an employee who 

tests positive for illicit drugs or alcohol. On June 29, 2009, Employer 

terminated Claimant’s employment because of the positive drug test. 

 

4.                  Claimant admitted to safety medic Bourgeois that he had been 

smoking marijuana.



 

CONCLUSIONS OF LAW

The termination statutes, Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., 

provide: “In cases where it is determined that a temporarily disabled employee 

is responsible for termination of employment, the resulting wage loss shall not 

be attributable to the on-the-job injury.”

 

Respondents bear the burden of proving by a preponderance of the evidence that 

Claimant was terminated for cause or was responsible for his separation from 

employment. Gilmore v. Industrial Claim Appeals Office, 187 P.3d 1129, 1132 

(Colo. App. 2008).  Respondents must show that Claimant committed a volitional 

act or exercised control over the circumstances of his termination and that the 

act precipitating his termination was one he should reasonably expect to result 

in the loss of employment. Michelle Richardson v. Larimer County, W.C. No. 4- 

507-367 (ICAO, June 24, 2003); see also Gilmore, 187 P.3d at 1131.

 

Claimant admitted that he had been smoking marijuana and Claimant tested 

positive for “cannaboids/THC.” Claimant was terminated on June 29, 2009, 

pursuant to Employer’s policy to terminate an employee who tests positive for 

illicit drugs or alcohol. 

 

Claimant’s marijuana use was a volitional act over which he had control. 

Claimant was aware of Employer’s policy to terminate an employee who tests 

positive for illicit drugs and should reasonably have expected that using 

marijuana would result in the loss of employment.



 

Claimant was responsible for the termination of his employment.  Insurer is not 

liable for temporary total disability benefits. Insurer may credit any temporary 

disability paid against any temporary or permanent disability benefits admitted 

or found to be due in the future. 

 

ORDER

            It is therefore ordered that Insurer is not liable for temporary 

disability benefits. 

Issues not determined herein are reserved for future determination.

DATED:  November 30, 2009

 

Bruce C. Friend, ALJ

Office of Administrative Courts

 

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-761-724

ISSUES

            Whether Claimant has sustained a functional impairment above the 

level of the arm at the shoulder and should be entitlement to an award of whole 



person permanent impairment.

FINDINGS OF FACT

            Based upon the evidence presented at hearing, the ALJ finds as fact:

            1.         Claimant is employed as a truck driver for Employer.  

Claimant’s job duties involve driving a tractor-trailer truck making deliveries 

of grocery items to local grocery stores.  Claimant’s job requires lifting up to 

75 pounds.  Claimant has worked for Employer for 4 Ω years.

            2.         Claimant sustained an admitted injury to his right 

shoulder on June 7, 2008.  Claimant was referred by Employer for treatment at 

Concentra Medical Center where Claimant came under the treatment of Dr. James 

Fox, M.D.  Dr. Fox later referred Claimant to Dr. John Papilion for surgery to 

his right shoulder.

            3.         Dr. Papilion performed surgery on August 28, 2008 

consisting of an athroscopic right shoulder subacromial decompression and 

acromioplasty with resection of the distal clavicle and arthroscopic debridement 

of the glenoid labrum.

            4.         Following surgery, Dr. Papilion evaluated Claimant on 

January 8, 2009.  Dr. Papilion noted that Claimant had good strength in the 

rotator cuff and no pain with cross-shoulder stretching of the 

acromino-clavicular joint.  Dr. Papilion further noted that Claimant’s 

examination was rather benign and recommended Claimant return to work at regular 

duty on a trial basis.

            5.         Dr. Fox evaluated Claimant on February 9, 2009.  Dr. Fox 

noted that Claimant had been tolerating regular duty since January 9, 2009 with 

some occasional popping with movement and some minor pain, but otherwise was 



doing well.  Dr. Fox placed Claimant at maximum medical improvement and released 

Claimant to return to work with no permanent restrictions.  Dr. Fox further 

commented, and it is found, that Claimant was able to perform his usual job 

activities with minimal to no discomfort.

            6.         Dr. Rachel Basse, M.D. performed a Division-sponsored 

independent medical examination of Claimant on May 20, 2009 at the request of 

Claimant.  Dr. Basse noted that Claimant’s primary pain was located primarily on 

the top of the right shoulder with some pain in the anterior area of the 

shoulder.  Dr. Basse noted that Claimant would occasionally feel a pop in the 

shoulder with driving.  Dr. Basse also noted that Claimant would occasionally 

get a stiff neck that he was usually able to stretch out and occasional, more 

rarely than the neck pain, spasm in the interscapular area on the right 

associated with right shoulder discomfort.  On physical examination Dr. Basse 

found that Claimant was minimally tender in the upper neck midline and far 

lateral trapezius and upper interscapular area.  Dr. Basse also found that 

Claimant’s cervical range of motion was full and pain free.  Dr. Basse did not 

provide opinions on whether Claimant had sustained any functional impairment of 

the trapezius or interscapular areas due to pain or whether Claimant had 

sustained any functional impairment above the level of the arm at the shoulder.

            7.         Dr. Robert Watson evaluated and examined Claimant at the 

request of Respondents on October 2, 2009.  Dr. Watson noted Claimant to have 

pain in the area of the shoulder around the acromino-clavicular joint and over 

the distal aspect of the clavicle.  Dr. Watson further noted, and it is found, 

that Claimant has bee able to resume all of his activities without limitation. 

Dr. Watson opined that Claimant did not have any impairment proximal to the 



shoulder. 

            8.         Dr. Watson testified that Claimant has a functional 

impairment of the shoulder that affects the use of the upper extremity.  Dr. 

Watson stated that no functional limitations have been placed on Claimant’s 

activities and that Claimant does not have any impairment above the shoulder 

level.

            9.         Dr. Ronald Swarsen, M.D. was called as a witness by 

Claimant at hearing and qualified as an expert in Occupational Medicine and as a 

Level II certified physician by the Division of Workers’ Compensation.  Dr. 

Swarsen did not physically examine Claimant.  Dr. Swarsen provided testimony and 

illustration as to the anatomical location of the gleno-humeral joint, shoulder 

girdle, trapezius and scapular areas and the areas of the shoulder joint 

addressed by Dr. Papilion in his surgical procedure on Claimant’s right 

shoulder.  Dr. Swarsen testified that he defines functional impairment as 

meaning what is wrong with the anatomy that leads to inability to do something.  

Dr. Swarsen opined that Claimant has a functional impairment to the shoulder but 

acknowledge that neither Dr. Fox or Dr. Papilion had placed any functional 

limitations as to the anatomy he described in his testimony.

            10.       Claimant testified that he no longer carries objects on 

his shoulder because it causes pain to the top of the shoulder and has pain in 

his shoulder with lifting objects weighing 30 pounds overhead.  Claimant has 

pain in between his neck and shoulder with turning his head to the right.  

Claimant has returned and continues working his full duty as a truck driver for 

Employer.

            11.       The ALJ finds the opinions of Dr. Watson to be more 



credible and persuasive than those of Dr. Swarsen as to whether Claimant has 

sustained a functional impairment above the level of the arm at the shoulder 

under the facts of this case.

            12.       Respondents filed a Final Admission of Liability dated 

July 2, 2009 to admit for 15% impairment of the arm at the shoulder consisted 

with the report of Dr. Basse.

            13.       Claimant has failed to prove by a preponderance of the 

evidence that he has sustained a functional impairment above the level of the 

arm at the shoulder.

CONCLUSIONS OF LAW

14.       The purpose of the Workers’ Compensation Act of Colorado (Act), 

ßß8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 

disability and medical benefits to injured workers at a reasonable cost to 

employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 

claimant shoulders the burden of proving entitlement to benefits by a 

preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 

the evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case 

must be interpreted neutrally, neither in favor of the rights of the claimant 

nor in favor of the rights of respondents and a workers compensation claim shall 

be decided on its merits. Section 8-43-201 (2008) C.R.S.

 

15.       The ALJ's factual findings concern only evidence and inferences found 

to be dispositive of the issues involved; the ALJ has not addressed every piece 



of evidence or every inference that might lead to conflicting conclusions and 

has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 

Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 

2000).

16.       Section 8-42-107(1)(a), C.R.S.  limits a claimant to a scheduled 

disability award if the claimant suffers an "injury or injuries" described in ß 

8-42-107(2), C.R.S. 2004. Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 

(Colo. App. 1996). The term "injury," as used in ß 8-42-107(1)(a), refers to the 

situs of the functional impairment, meaning the part of the body that sustained 

the ultimate loss, and not necessarily the situs of the injury itself. Walker v. 

Jim Fuoco Motor Co., 942 P.2d 1390 (Colo. App. 1997).  The term “injury” refers 

to the manifestation in a part or parts of the body that have been functionally 

impaired or disabled as a result of the industrial accident.  Warthen v. Indus. 

Claim Appeals Office, 100 P.3d 581 (Colo. App. 2004).  It is not the location of 

physical injury or the medical explanation for the “ultimate loss” which 

determines the issue.  Blei v. Tuscorora, W.C. No. 4-588-628 (June 17, 2005).

  

17.   Whether a claimant has suffered an impairment that can be fully 

compensated under the schedule of disabilities is a factual question for the 

ALJ, whose determination must be upheld if it is supported by substantial 

evidence. Walker v. Jim Fuoco Motor Co.,supra. That determination is distinct 

from, and should not be confused with, the treating physician's rating of 

physical impairment under the American Medical Association Guides to the 

Evaluation of Permanent Impairment (rev. 3d ed.) (AMA Guides). Strauch v. PSL 

Swedish Healthcare System, supra; see also City Market, Inc. v. Indus. Claim 



Appeals Office, 68 P.3d 601, 603 (Colo. App. 2003)("The determination whether a 

claimant sustained a scheduled or nonscheduled injury is a question of fact or 

the ALJ, not the rating physician."). Kolar v. ICAO, 122 P.3d 1075 (Colo. App. 

2005).

 

18.       An injury involving the glenohumeral joint does not mandate conversion 

to whole person impairment.  The fact that Claimant may have physical injury to 

structures found proximal to the arm does not compel a finding of functional 

impairment beyond the arm at the shoulder.  Where the injury affected structures 

proximal to the arm and in the shoulder that resulted in functional impairment 

affecting the arm but did not extend beyond the shoulder the Claimant has failed 

to prove entitlement to whole person impairment.  Lovett v. Big Lots, W.C. No. 

4-657-285 (November 16, 2007), aff’d Lovett v. Indus. Claim Appeals Office, No. 

07CA2375 (September 11, 2008) (not selected for publication).  Although an 

impairment of the shoulder is not listed on the schedule of disabilities found 

at Section 8-42-102(2), C.R.S., damage to the structure of the shoulder may or 

may not reflect a “functional impairment” which is enumerated on the schedule of 

disabilities.  Maree v. Jefferson County Sheriff’s Department, W.C. No. 

4-260-536 (August 6, 1998).  Thus, the existence of damage to the structures of 

the shoulder or the glenohumeral joint does not compel a finding of a 

“functional impairment” in an area of the body not listed on the schedule of 

disabilities found in Section 8-42-107(2), C.R.S.

 

19.       The mere fact that the shoulder joint does not physically function as 

it did before the injury or that a claimant experiences pain in the shoulder 



joint does not, as a matter of law, establish that a claimant has proven a 

functional impairment beyond the arm.  Ellison v. People’s National Bank, W.C. 

No. 4-449-392 (January 7, 2002).  Evidence of pain which restricts a claimant’s 

ability to use a portion of the body located proximal to the arm at the shoulder 

is a relevant factor in determining whether a claimant has proven a functional 

impairment above the level of the arm at the shoulder.  Guilotte v. Pinnacle 

Glass Company, W.C. No. 4-443-878 (November 20, 2001).    

 

20.              As found, Claimant has failed to prove by a preponderance of 

the evidence that he has sustained a functional impairment above the level of 

the arm at the shoulder.  Dr. Swarsen’s descriptive testimony regarding the 

anatomy of the shoulder joint and shoulder girdle and its relationship to the 

arm with specific reference to the areas addressed surgically or described in 

the physical examinations of other physicians fails to persuasively establish 

that Claimant has a functional impairment sufficient to entitle Claimant to an 

award of whole person impairment.  As Dr. Swarsen acknowledges, although 

Claimant has injury or symptoms in areas of the shoulder joint or shoulder 

girdle that are proximal to the arm, and which were addressed surgically by Dr. 

Papilion, Claimant does not have any functional impairment on the use of these 

structures.  Claimant is and remains capable to perform his usual full duty work 

without any limitations on the use of his right arm or any other area of his 

body, including any area proximal to the arm at the shoulder.  While Claimant 

has some pain in areas of the neck and trapezius, Claimant has not proven by a 

preponderance of the persuasive evidence that this pain restricts Claimant’s 

abilities to use these areas of the body and amounts to a functional impairment. 



 Dr. Basse’s report contains no express opinion on whether Claimant has a 

functional impairment above the level of the arm at the shoulder and is 

therefore unpersuasive to support Claimant’s burden of proof.  Dr. Watson 

credibly opined, under the facts of this case, that Claimant does not have a 

functinonal impairment above the shoulder area that the ALJ infers refers to the 

level of the arm at the shoulder. 

 

ORDER

            It is therefore ordered that:

            Claimant’s claim for an award of whole person permanent impairment 

for his right shoulder injury is denied and dismissed.

            Respondents admission for 15% impairment of the arm at the shoulder 

is made the order and award of the Court.

All matters not determined herein are reserved for future determination.

DATED:  November 30, 2009

                                                                        Ted A. 

Krumreich

Administrative Law Judge

 

      OFFICE OF ADMINISTRATIVE COURTS

      STATE OF COLORADO

      WORKERS’ COMPENSATION NO. WC 4-773-953



ISSUES

[As originally framed in the initial order.]

The issues determined herein are compensability, average weekly wage, authorized 

medical benefits, temporary disability benefits and Claimant’s request for 

penalties for Respondents’ violations of C.R.S. 8-43-101, 18-43-203 and W.C.R.P. 

5-2.

 

FINDINGS OF FACT

[As found in the original order with modifications in underline.]

1.                  Claimant was involved in a motorcycle accident in 1983.  He 

suffered a crush injury to his left foot resulting in a partial amputation of 

the heel pad and a skin graft being placed directly over the bone.  

2.                  Over the next twenty-five years, Claimant had residual 

symptoms, including stiffness and soreness in his foot and ankle.  These 

symptoms increased with activity, particularly after a long shift at work.  

Despite these problems, Claimant was able to perform heavy work, mostly in the 

construction industry.

3.                  In July of 2004, Claimant obtained a position with the 

Respondent-Employer working in the oil fields in Trinidad.  His primary duties 

consisted of operating and maintaining the various types of heavy machinery 

associated with the oil wells.  His job required heavy lifting, as well as 

frequent standing and walking in rough conditions.  He usually worked twelve 

hour shifts 

4.                  In addition to the soreness and stiffness, Claimant had 

occasional cuts to the skin graft area. Until 2005, however, the problems with 



the graft area were minimal and did not require any medical intervention or 

cause any disability.

5.                  In 2005, when he was showering after work, Claimant noticed 

a cut on his heel. He was unable to pinpoint an exact cause for the cut but he 

suspected that he had gotten a rock in his boot.  This cut was significant and 

he obtained medical treatment from Dr. Russell De Groote.  Claimant consequently 

missed several weeks from work. The cut healed completely after approximately 

ten weeks, and Claimant was able to return to work without restrictions.  He did 

not need surgery or any other medical treatment at that time.

6.                  On May 31, 2008, Claimant volunteered to work an extended 

shift.  At the beginning of the shift, his skin graft was intact without any 

cuts, ulcers or abrasions.   His job duties required significant walking over 

rough terrain.  He worked a total of 42 hours between May 31 and June 1, 2008.

7.                  After about twenty hours, Claimant began to suffer an 

increasing discomfort in his foot.  After about thirty hours, Claimant removed 

his boot and discovered an open cut on his skin graft.

8.                  Dr. De Groote stated in his report that he would not expect 

Claimant’s skin graft to break down without some type of intervening cause.  It 

is Dr. De Groote’s opinion that Claimant’s work activities on May 31 and June 1, 

2008 aggravated or accelerated his pre-existing condition.  Dr. De Groote is the 

physician most familiar with Claimant’s condition both before and after the date 

of injury and his medical evidence is persuasive.

9.                  Dr. Arnold’s opinion to the contrary is not consistent with 

the factual or medical evidence in the record.  It is not persuasive.

10.             It is more likely than not that Claimant suffered an aggravation 



of his pre-existing foot injury that was caused by his work duties on May 31 and 

June 1, 2008.

11.             The conditions of employment were the direct cause of the 

injury.  Under these circumstances, the “special hazard” rule does not apply.

12.             Claimant had the next day off and returned to work on June 3, 

2008.  He attempted to perform his duties but was unable to do so because of the 

condition of his foot.  He reported the injury to his immediate supervisor and 

was directed to the onsite clinic.  

13.             The nurse practitioner, Candice Ferguson, examined Claimant and 

referred him to Dr. Russell De Groote.  When the injury did not heal, Dr. De 

Groote referred Claimant to Dr. Kessler for a surgical evaluation.  Dr. Kessler 

in turn referred him to Dr. Wade Smith who called in Dr. Kagan Ozer to perform 

surgery.  These providers are all authorized.

14.             Ms. Ferguson also completed a Physician’s Report of Workers’ 

Compensation injury and submitted it to Claimant’s senior supervisor on June 3, 

2008.  The Respondent-Employer had written notice of the injury and Claimant’s 

physical restrictions on June 3, 2008.  The Respondent-Insurer had notice of the 

lost time claim no later than October 24, 2008 when it received the Application 

for Hearing as evidenced by its date stamped copy.

15.             The Respondent-Employer was unable to accommodate Claimant’s 

physical restrictions.  He has not worked since the date of injury.  Respondents 

have stipulated that Claimant is entitled to temporary disability from June 3, 

2008 forward.

16.             Respondents have further stipulated that Claimant is entitled to 

the maximum disability rate.   The maximum disability rate for the date of 



injury is $753.41.

17.             Respondents should have filed a First Report of Injury no later 

than June 16, 2008.  They have not done so to date.  Respondents have continued 

to be in violation of CRS 8-43-101 and W.C.R.P. 5-2. up to the date of hearing, 

February 18, 2009.  Respondents were in violation C.R.S. 8-43-101 and W.C.R.P. 

5-2 for a period of 247 days.

18.             Respondents should have filed an admission or denial of the 

claim no later than twenty days after the First Report of Injury was filed or 

due.  Since the report was not filed timely, the due date of June 16, 2008 is 

the starting point.  Therefore, the admission or denial was due no later than 

July 6, 2008.  The Notice of Contest was not filed until February 11, 2009.  

Respondents appear to have been in violation C.R.S. 8-43-203 and W.C.R.P. 5-2 

for a period of 220 days.  However, based upon the finding above that the 

Respondent-Insurer had notice no later than October 24, 2008, the 

Respondent-Insurer’s actual violation begins on that date.  Thus, the 

Respondent-Insurer was in violation for a period of 110 days.

19.             The Respondents’ failure to file a First Report of Injury and 

failure to file an admission or denial of the claim until February 11, 2009 was 

not objectively reasonable. 

 

[Additional findings of fact in support of the instant order.]

20.             On June 4, 2008 the day after NP Ferguson first saw Claimant, 

she indicated on a note that the Safety Department had determined that 

Claimant’s condition was not work-related under OSHA standards.  The note 

indicates that Claimant’s supervisor was informed and that the supervisor was to 



inform the Claimant.

21.             A few days later Claimant spoke with his Supervisor Phil 

Mandrell and there was a discussion over whether or not the condition was 

work-related.  Mandrell verbally notified Claimant that he did not have a 

“legitimate workers’ compensation claim.”

22.             Much confusion existed concerning Claimant’s condition based 

upon the widespread knowledge by the supervisors of Claimant’s previous off-duty 

injury to his heel.  

23.             The ALJ finds that neither the Respondent-Employer collectively, 

or as an entity, or any of the Respondent-Employer’s personnel involved in 

reviewing Claimant’s situation, intended to improperly deprive Claimant of 

benefits under the Workers’ Compensation Act of Colorado. However, based upon 

the totality of circumstances the ALJ finds that an objective 

Respondent-Employer should have known that Claimant’s workers compensation claim 

should have been properly processed through the system.

24.             Respondents have presented credible, but not persuasive 

evidence, that their inaction in failing to comply with the law was objectively 

reasonable.  

25.             Claimant’s attorney filed the first claim for Workers 

Compensation benefits on Claimant’s behalf on October 15, 2008.  

26.             Claimant has suffered a loss of income subsequent to his 

short-term disability benefits expiring.  As a result, he has experienced stress 

regarding his financial situation.

 

CONCLUSIONS OF LAW



[As found in the original order.]

1.                  Claimant must prove that he is a covered employee who 

suffered an injury arising out of and in the course of employment.  Section 

8-41-301(1), C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 

844 (Colo. App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 

Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 2001).  Claimant must prove 

entitlement to benefits by a preponderance of the evidence.  The facts in a 

Workers’ Compensation case are not interpreted liberally in favor of either 

Claimant or Respondents.  Section 8-43-201, C.R.S.  A preponderance of the 

evidence is that which leads the trier-of-fact, after considering all of the 

evidence, to find that a fact is more probably true than not.  Page v. Clark, 

197 Colo. 306, 592 P.2d 792 (1979).  A preexisting condition does not disqualify 

a Claimant from receiving Workers' Compensation benefits. Rather, where the 

industrial injury aggravates, accelerates, or combines with a preexisting 

disease or infirmity to produce the need for treatment, the treatment is a 

compensable consequence of the industrial injury. H & H Warehouse v. Vicory, 805 

P.2d 1167 (Colo. App. 1990).  As found, it is more likely than not that Claimant 

suffered an aggravation of his pre-existing foot injury that was caused by his 

work duties on May 31 and June 1, 2008.

 

2.                  Respondents are liable for medical treatment reasonably 

necessary to cure or relieve the employee from the effects of the injury.  

Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 

1988).  The Respondents are only liable for authorized or emergency medical 

treatment. See ß 8-42-101(1), C.R.S.; Pickett v. Colorado State Hospital, 32 



Colo. App. 282, 513 P.2d 228 (1973).  Under ß 8-43-404(5), C.R.S., the 

Respondents are afforded the right, in the first instance, to select a physician 

to treat the industrial injury. Once the Respondents have exercised their right 

to select the treating physician the Claimant may not change physicians without 

permission from the insurer or an ALJ.  See Gianetto Oil Co. v. Industrial Claim 

Appeals Office, 931 P.2d 570 (Colo. App. 1996); Sims v. Industrial Claim Appeals 

Office, 797 P.2d 777 (Colo. App. 1990).  A physician may become authorized to 

treat the Claimant as a result of a referral from a previously authorized 

treating physician. The referral must be made in the "normal progression of 

authorized treatment." Greager v. Industrial Commission, 701 P.2d 168 (Colo. 

App. 1985).  As found, Candice Ferguson, Dr. Russell De Groote, Dr. Charles 

Kessler, Dr. Wade Smith, and. Kagan Ozer are authorized providers.

3.                  Claimant is entitled to TTD benefits if the injury caused a 

disability, the disability caused Claimant to leave work, and Claimant missed 

more than three regular working days. TTD benefits continue until the occurrence 

of one of the four terminating events specified in section 8-42-105(3), C.R.S. 

PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Respondents have 

stipulated the Claimant is entitled to temporary total disability benefits from 

the date of injury forward.

4.                  C.R.S 8-34-101 requires employers to notify the Division of 

Workers’ Compensation within 10 days of knowledge that an employee has suffered 

an injury that results in lost time in excess of more than three shifts or 

calendar days using the forms prescribed by the Division.  W.C.R.P.  5-2 has a 

similar requirement but specifies the notification shall be in the form of a 

First Report of Injury.  The Rule also requires such a report to be made within 



10 days of notice or knowledge of a claim for benefit that has been denied for 

any reason.  As found, Respondents were required to file the first report of 

injury by June 15, 2008 and have failed to do so to date.

5.                  Section 8-43-304(1), C.R.S., 2008, states that an insurer or 

self-insured employer who “violates any provision” of Articles 40 to 47 of Title 

8 “shall . . . be punished by a fine of not more than $500.00 per day for each 

such offense”. Section 8-43-304(1) also requires punishment when an insurer or 

self-insured employer “fails or refuses to perform any duty lawfully enjoined 

within the time prescribed by the Director or panel, for which no penalty has 

been specifically provided or fails, neglects or refuses to obey any lawful 

order made by the Director or panel or any judgment or decree made by any court 

as provided by said articles shall be subject to such order being reduced to 

judgment by a court of competent jurisdiction and shall also be punished by a 

fine of not more than five hundred dollars per day for each such offense, 

seventy-five percent payable to the aggrieved party and twenty-five percent to 

the subsequent injury fund created in section 8-46-101". In Diversified Veterans 

Corporation Center v. Hewuse, 942 P.2d. 1312 (Colo. App. 1997), the Court of 

Appeals determined that failure to comply with the Workers’ Compensation Rules 

of Procedure has been determined to constitute a failure to perform a “duty 

lawfully enjoined” within the meaning of section 8-43-304(1). Thus, the 

Respondents’ violation of the Rules of Procedure fall under ß8-43-304(1).

6.                  Before penalties may be imposed under ß8-43-304(1), a 

two-step process must be met. First, the ALJ must determine whether the disputed 

conduct constituted a violation of the Act, of a duty lawfully enjoined, or of 

an order. If the Administrative Law Judge concludes that there is such 



violation, the ALJ may impose penalties if he also finds that the Respondents’ 

actions were objectively unreasonable. Allison v. Indus. Claim Appeals Office, 

916 P.2d 623 (Colo. App. 1995).  As found, Respondents are and continue to be in 

violation of CRS 8-43-101 and W.C.R.P. 5-2 and their actions were not 

objectively reasonable.  The violation began on June 15, 2008 and is continuing.

7.                  C.R.S. 8-43-203 and W.C.R.P. 5-2 requires the employer or 

the insurance carrier to file an admission or a denial of the claim within 20 

days of the date the first report of injury should have been filed with the 

Division. Failure to do so may result in a penalty of one day’s compensation for 

each day’s failure to notify.  As found, Respondents violated these provisions 

and their actions were not objectively reasonable.  The violation began July 5, 

2008 and ended February 18, 2009. 

[Additional conclusions in support of the instant order.]

8.                  The moving party for a penalty bears the burden of proving 

that a party failed to take an action that a reasonable party would have taken.  

City and County of Denver v. Indus. Claim Appeals Office, 58 P.3d 1162, 1164-65 

(Colo.App.2002).  Once the prima facie showing of unreasonableness has been 

made, the burden of persuasion shifts to the party who committed the alleged 

penalty to show that the conduct was reasonable under the circumstances.  

Postlewait v. Midwest Barricade, 905 P.2d 21, 23 (Colo. App. 1995).

9.                  The amount of penalties to be awarded under section 

8-43-304(1) are discretionary even if the ALJ finds that there has been a 

violation of the Act or Rules, and that violation was not reasonable under an 

objective standard.

10.             The ALJ concludes that Respondent-Employer held a good faith 



belief that the claim was not a compensable work-related injury, and therefore 

did not need to be processed as such.  This good faith belief does not excuse 

the failure to follow the law and rules in terms of reporting the injury and 

with following up with a denial or admission once it is alleged to be a 

work-related injury.  It does however mitigate the amount of penalties to be 

imposed.

11.             Respondents did in fact contest the compensability of the claim 

and provided medical expert testimony in support of their position.  Respondents 

vigorously defended the position that Claimant’s condition arose from a prior 

injury sustained by the Claimant years before.

12.             Additionally, although the Claimant reported orally to a 

supervisor that he injured himself there was no written claim filed by the 

Claimant until his attorney filed a Workers Claim for Compensation, which was 

received by the Division of Workers’ Compensation on October 15, 2008.  The WC 

164 form filled out by NP Ferguson was sufficient however in providing the 

written notice of injury required by section 8-43-102(1)(a).

13.             Claimant argues that it was a deliberate and intentional refusal 

to follow the law on the part of the Respondent-Employer.  

14.             C.R.S 8-34-101 requires employers to notify the Division of 

Workers’ Compensation within 10 days of knowledge that an employee has suffered 

an injury that results in lost time in excess of more than three shifts or 

calendar days using the forms prescribed by the Division.  W.C.R.P.  5-2 has a 

similar requirement but specifies the notification shall be in the form of a 

First Report of Injury.  The Rule also requires such a report to be made within 

10 days of notice or knowledge of a claim for benefit that has been denied for 



any reason.  The ALJ concludes that the actions required to violate either the 

statute or the Rule, are substantially the same and thus constitute a single 

violation.

15.             C.R.S. 8-43-203 requires the employer or the insurance carrier 

to file an admission or a denial of the claim within 20 days of the date the 

first report of injury should have been filed with the Division. Failure to do 

so may result in a penalty of one day’s compensation for each day’s failure to 

notify.  In the instant case, the First Report of Injury should have been filed 

no later than June 16, 2008.  Respondents admit that they failed to file an 

admission or denial until the Notice of Contest dated February 11, 2009.  

16.             Claimant argues that it was a deliberate and intentional refusal 

to follow the law on the part of the Respondent-Employer.  Claimant argues that 

the most important consideration is the nature of the violation.  Claimant then 

points out the Respondent-Employer is an international corporation based out of 

Texas.  Claimant argues that the Respondent-Employer apparently decided that it 

was above the laws of the State of Colorado.  Claimant argues that 

Respondent-Employer 

also decided that it could act as its own ALJ, and make its own determinations 

as to which claims are compensable.  The result is an underreporting of 

potentially work-related injuries.  The other result is that 

[Respondent-Employer’s] employees are not informed of their right to request a 

hearing on the issue compensability.  Doubtless, there are many claims that 

would ultimately be found compensable.   [Respondent-Employer’s] employees are 

being denied benefits because of the Respondent-Employer’s refusal to follow the 

law.        This is not a case where there was only a technical error, mistake, 



or a short delay.  Rather, it was a deliberate and intentional refusal to follow 

the law on the part of the [Respondent-Employer].  The maximum penalty should be 

imposed to punish its behavior and deter such conduct in the future.

This is also not a case where the claimant has suffered no harm as a result of 

the violation.  [Claimant] has suffered a loss of income since his short-term 

disability benefits expired.  As a result, he is experience[ing] considerable 

stress regarding his financial situation.  In particular, he was on the verge of 

losing his house, and he suffered damage to his credit rating.  In addition, 

since he did not have any income when his health insurance expired he was unable 

to pay the cost of continuing the insurance.  He now has no insurance to cover 

any health problems that are not related to this claim.  

Finally, Respondents have made no attempt to mitigate the damages even after the 

issue of penalties was endorsed.  They still have not filed the required First 

Report of Injury to this day.  This again demonstrates their contempt for this 

Court, the Workers’ Compensation system and the laws of the State of Colorado.   

As stated above, [Respondent-Employer] is a large multinational corporation, 

with an operating budget of millions of dollars.  [Respondent-Insurer] is a 

wholly owned subsidiary of [an Insurance Company].  It is another large 

corporation with a long history of violating the statute and rules of procedure. 

 The only means to hold these companies accountable is to impose the maximum 

penalty of $500 per day from June 15, 2008 and continuing until the date first 

report of injury is filed.

17.             The ALJ concludes that, with little exception, the record does 

not support the arguments of the Claimant.  For example, the record is devoid of 

sufficient credible evidence as to the size of the Respondent-Insurer and 



Respondent-Employer.  Assuming arguendo, Claimant is correct about the size of 

the entities, there is no logical or legal reason to assume ipso facto that 

because of their size they therefore intentionally violated the law. 

18.             The ALJ also concludes that sufficient evidence of record is 

lacking to show that Respondent-Employer engages in a systematic practice of 

illegally denying workers’ compensation claims.  The ALJ concludes that if it 

were shown that Respondent-Employer engaged in such behavior, one of the effects 

would be that employees would not be told of their right to request a hearing on 

compensability.  However, the ALJ concludes that the evidence making up the 

house of cards, upon which that argument is dependent, is ill equipped to 

support the weight of such an argument.  The ALJ concludes that the credible 

evidence of record does not support the notion that Respondent-Employer acted 

intentionally to deprive Claimant of his benefits under the workers’ 

compensation act.  The ALJ concludes that Respondent-Employer acted out of a 

misguided subjective belief, albeit not objectively reasonable, that the claim 

was not a workers’ compensation injury and that the Claimant was required to 

obtain his own medical care. 

19.             Claimant has suffered a loss of income subsequent to his 

short-term disability benefits expiring.  As a result, he has experienced stress 

regarding his financial situation. 

20.              Respondents have not filed the required First Report of Injury 

up to and including the date of hearing.

21.             The ALJ concludes that the facts hereunder do not require that 

the maximum penalty be imposed for the Respondent-Employer’s failure to admit or 

deny liability as required under the statute.  Claimant was provided with actual 



notice of the denial of the claim through the supervisor.  While this does not 

cure the violation it does mitigate the effects of the failure.  By failing to 

follow the statute’s mandate it did deprive Claimant of the appropriate notice 

that he could file an application for an expedited hearing.  The ALJ concludes 

that that was not the intent of the Respondent-Employer.

22.             Section 8-43-203 indicates that it is the insurer’s 

responsibility to admit or deny liability within certain timeframes.  However, 

the section also indicates that the insurer is not charged with knowledge of the 

Respondent-Employer.  Thus, the earliest date that the evidence supports 

knowledge by the Respondent-Insurer is October 24, 2008.

23.             The maximum penalty is one day’s compensation for each day’s 

failure to admit or deny.  Claimant computes the maximum penalty to be 

$25,938.83.  The ALJ concludes the maximum penalty available is $11,807.40.  

This is computed by taking the stipulated weekly compensation of $753.41, 

multiplying it by 52, and dividing that result by 365.  The result gives you the 

daily compensation rate.  This is then multiplied by the number of days of 

violation by the Respondent-Insurer of 110 to give the result of $11,807.40.  

24.             In arriving at an ultimate penalty for this violation, the ALJ 

takes into consideration the Claimant’s actual knowledge at the time the 

violation began that his claim was denied and he had retained counsel in the 

matter.  It would appear that an admission or denial at that juncture would 

serve little purpose.  This does not excuse the conduct but does mitigate the 

conduct. The ALJ concludes that based upon a totality of the circumstances a 

penalty of twenty dollars ($20.00) per day is appropriate to address the 

violation of section 8-43-203.  $20.00 multiplied by the number of days of 



violation amounts to a total penalty of $2,200.00. The ALJ concludes that this 

is an appropriate balance of the interests of all parties.  The penalty is 

reached in an effort to compensate Claimant for the violation, and to deter 

future misapplication of the law by the Respondents and other similarly situated 

employers and insurers. 

25.             In the ALJ’s original order in this matter the ALJ combined all 

of the penalties into a single unapportioned amount and ordered that the 

Claimant receive seventy-five percent of the penalties imposed and the 

subsequent injury fund the remaining twenty-five percent.  In doing so the ALJ 

misapplied that portion of the statute requiring that a penalty under section 

8-43-203 be paid fifty percent to the Claimant and fifty percent to the 

subsequent injury fund.  Thus, the ALJ orders that fifty percent of the penalty 

of $2,200.00, or $1,100.00, be paid to the Claimant and the remaining fifty 

percent or $1,100.00 be paid to the subsequent injury fund.

26.             The maximum penalty for the violation of section 8-43-101, and 

Rule 5-2 as applied through section 8-43-304 is $500.00 per day.  As found the 

ALJ considers this a single violation.  Up to the date of hearing Respondents 

were in violation for a total of 247 days. 

27.             The ALJ is cognizant of the fact that section 8-43-304 provides 

a catchall provision to impose penalties not otherwise specified. Thus, by its 

nature, not every violation that is penalized through the use of section 

8-43-304 is of the same gravity.  The ALJ concludes that a violation of section 

8-43-101 under the totality of the circumstances herein, is adequately addressed 

by a penalty of $9.00 per day for a total penalty of $2,223.00 is appropriate to 

address the violation of section 8-43-101 and Rule 5-2, to compensate Claimant 



for the violation, and to deter future misapplication of the law by the 

Respondents and other similarly situated employers and insurers. 

28.             The ALJ orders that seventy-five percent of the penalty of 

$2,223.00 or $1,667.25 be paid to the Claimant and the remaining twenty-five 

percent, or $555.75, be paid to the subsequent injury fund. 

ORDER

            It is therefore ordered that:

1.                  The insurer shall pay for all of Claimant’s reasonably 

necessary medical treatment from authorized providers, including Candice 

Ferguson, Dr. Russell De Groote, Dr. Charles Kessler, Dr. Wade Smith, and Dr. 

Kagan Ozer

2.                  Respondents shall pay to Claimant TTD benefits at the rate 

of $753.41 per week from June 3, 2008 until terminated by law.

3.                  Respondent-Insurer shall pay a penalty in the amount of 

$2,200.00 of which $1,100.00 shall be payable to the Claimant and $1,100.00 

shall be payable to the subsequent injury fund.

4.                  Respondents shall pay a penalty in the amount of $2,223.00 

of which $1,667.25 shall be payable to the Claimant and $555.75 shall be payable 

to the subsequent injury fund.

5.                  Respondents shall pay statutory interest at the rate of 

eight percent (8%) per annum on all amounts due and not paid when due.

6.                  All matters not determined herein are reserved for future 

determination.

      Date: November 30, 2009/s/ original signed by:



Donald E. Walsh

Administrative Law Judge

 

 

 

 

If you are dissatisfied with the Judge's order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th 

Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 

Review within twenty (20) days after mailing or service of the order, as 

indicated on certificate of mailing or service; otherwise, the Judge's order 

will be final.  You may file the Petition to Review by mail, as long as the 

certificate of mailing attached to your petition shows: (1) That you mailed it 

within twenty (20) days after mailing or service of the order of the Judge; and 

(2) That you mailed it to the above address for the Denver Office of 

Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. 

(as amended, SB09-070). For further information regarding procedures to follow 

when filing a Petition to Review, see Rule 26, OACRP.   You may access a 

petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

 

 



[1] Exhibit 13, p. 3, first paragraph. 



Dec 2009 Orders

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-645-139

ISSUE

 The issue to be determined is the reasonable and necessary essential services 
to be provided to Claimant on a daily basis. 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ enters the following Find-
ings of Fact:

 1. Claimant sustained compensable industrial injuries on March 11, 2005, 
while working and residing in the State of Colorado. Claimant has  a cervical radicular 
myelopathy with a spinal cord injury that has left her wheelchair bound. 

 2. While in Colorado, Claimant was under the care of William Shaw, M.D., 
who had provided a prescription for home healthcare for eight hours per day. 

 3. Claimant moved to  ̂ on June 1, 2007. After Claimant’s move to ^, she 
came under the care of Kathryn Borgenicht, M.D., who continued the medications pre-
scribed by Dr. Shaw as well as  the home health care prescription. Claimant’s home 
healthcare in  ̂was provided to her by her ex-husband,  ̂^, who is paid $15.00 per hour 
to provide these services.

 4. When Claimant moved to ^, Respondents provided and paid for an as-
sisted living facility, ^, at the rate of $35,000.00 per year where Claimant is still residing. 
Respondents also purchased a van for Claimant in April 2007 so that her home health-
care individual could drive her to and from medical appointments. The van is now being 
used by Mr. ^. 

 5. In July 2007, Dr. Borgenicht increased the prescription for home health-
care to twelve hours per day. In February of 2008, Dr. Borgenicht increased the home 
healthcare prescription to eighteen hours per day. There are no medical records from 
Dr. Borgenicht giving his basis for the increase in home healthcare hours. 

 6. After the prescription for home healthcare was  increased to eighteen 
hours per day, Respondents wished to transfer Claimant to a facility that provided 
twenty-four-hour care by medical professionals. The facility chosen by Respondents 
would have provided Claimant with a private room as well as all of her meals and 
twenty-four hours of nursing care.



 7. Claimant declined the offer of a nursing facility and requested continuation 
of private home healthcare and modification of her home. Hearings were held before 
Administrative Law Judge Barbara Henk and an Order was issued on February 6, 2009, 
directing Respondents  to pay for modifications to Claimant’s unfinished basement in the 
house that she owned in ^ where her ex-husband was residing.

 8. Claimant chose to not have the Respondents  pay for the home modifica-
tions but to have her home modifications preformed in a manner she chose. By Order 
dated July 9, 2009, a Stipulation was approved wherein Claimant was provided the sum 
of $200,000.00 to pay for any home modifications she chose to have performed to her 
home located at ^, ^ or any other home that Claimant chooses to move to in the future. 

 9. Claimant testified that the home is  being modified and that she plans to 
move to such home at the end of November 2009. In addition,  ̂ ^ and Claimant’s 
daughter, ^ ^, live in the upper part of the house. According to Claimant, Mr. ^, Ms. ^, 
and her granddaughter, are personally performing the essential services  for 15 hours 
per day from 6:00 a.m. to 9:00 p.m.

 10. After Claimant’s  prescription for home healthcare was increased to eight-
een hours per day, Respondents requested that Mr.  ̂provide the exact essential serv-
ices he was providing to Claimant from 6:00 a.m. to 9:00 p.m. Mr. ^ began turning in 
forms detailing his duties in order to receive his payment of $1,575.00 per week. The 
home care hourly reports of Mr. ^ from February 10, 2009 through August 4, 2009 set 
forth in specific detail all duties for which he was being paid during such period of time. 

 11. In addition to performing services relative to Claimant’s  medical care such 
as assisting her with a catheter, bathing her, and assisting her with dressing and un-
dressing, Mr.  ̂was also charging $15.00 per hour for services including taking Claimant 
for rides  in the van, listening to music, talking to Claimant, watching a movie with Claim-
ant and fixing and eating popcorn with her, assisting her with e-mail, driving her to the 
park and watching children play at the park.

 12. Claimant had been seen by Bradley Aylor, M.D., when she first moved to 
^. She returned to him on March 25, 2009. Dr. Aylor noticed that since he had seen her 
in December of 2006, her functional status had declined. He had no explanation for this. 
He indicated that she had normal tone and reflexes in the lower extremities  and he 
could not explain the findings on clinical examination. Due to her progressive decline in 
status without medical explanation, he recommended that she be seen at the Mayo 
Clinic. Dr. Aylor stated that the types of duties that required medical attention could be 
performed within eight hours per day and that he would recommend eight hours of 
“home care” per day. 



 13. Claimant was evaluated at the Mayo Clinic in June 2009. She was seen 
by a neurologist who indicated that there was no evidence of spinal cord compression at 
the current time but that her neurological examination was compatible with spinal cord 
dysfunction. However, he stated that, “the puzzling finding is that her muscle bulk is very 
preserved for the degree of weakness. She does receive physical therapy twice a week, 
but she said that it is  passive therapy. Usually with passive therapy, there also is pro-
gression of muscle atrophy.” 

 14. Russell Gelfman, M.D., from the Mayo Clinic evaluated Claimant and re-
viewed all of the diagnostic tests. He indicated that he was unable to confirm the prior 
diagnosis  that had been given to Claimant as ASIA D. He stated that an EMG had been 
performed which showed activation of voluntary motor unit potentials in right lower ex-
tremity muscles. He stated that this finding had clinical significance and that about 40% 
of individuals with ASIA B injuries recover unassisted walking and up to 90% of people 
with ASIA C injuries  recover unassisted walking with proper encouragement and train-
ing. He felt that Claimant’s  diagnosis  was a spinal cord injury classified as ASIA C. Dr. 
Gelfman opined that Claimant required eight hours per day of essential home services 
to help with normal personal care such as caring for her bladder, assisting with transfers 
in and out of bed, as  well as helping with other activities of daily living such as  bathing 
and dressing. He stated that she was able to feed herself and perform upper body 
grooming. 

 15. Dr. Gelfman testified that Claimant’s muscle bulk was very well preserved 
for her degree of weakness and that this was an “unusual finding.” He stated that if 
Claimant had had no movement and no sensation in her legs then the muscles “typically 
tend to atrophy”. He indicated this  was even seen with aggressive therapy. He stated 
that this unusual finding could not be explained and that he was “concerned” about such 
finding. In Dr. Gelfman’s  practice he had not seen anybody with a spinal cord injury se-
vere enough to not be able to move their extremities but still have this degree of bulk. 

 16. Dr. Gelfman stated that Claimant required eight hours per day of assis-
tance. He agreed that someone would need to perform catheterization once or twice per 
day and help her get in and out of bed, get dressed and bathed. He also felt that she 
could perform light food preparation on her own and was able to feed herself. Dr. Gelf-
man did not believe that Claimant required someone to be with her from 6:00 a.m. until 
9:00 p.m. on a daily basis. 

 17. Surveillance was performed on May 14, May 15, May 31, June 1, June 2, 
July 23, and July twenty-four, 2009. The surveillance film was seen by Claimant and she 
acknowledged that Mr. ^ was the individual in the surveillance films. 

18. After the first hearing was held in this  matter, Mr.  ̂ was requested to ad-
vise if all of the home healthcare services were being performed by him and no other 
individuals. He claimed that all hours that he had turned in since the hearing was held in 
October 2008 were only performed by him. 



 19. Mr.  ̂ indicated that his  home healthcare duties changed on a daily basis 
depending on various activities  and medical appointments. Mr.  ̂ testified that Claimant 
assisted him in preparing the documents and that he would discuss with her what duties 
he performed before submitting the documents. Mr.  ̂ acknowledged that there were 
times when Ms.  ̂ and his  granddaughter, ^ ^, performed some of the duties. However, 
he stated this happened “very rarely.” Of the $171,000.00 that he had been paid by In-
surer up until that point in time, he could not provide any documentation as to what he 
would have paid these individuals. According to Mr. ^, he is with Claimant from 6:00 
a.m. to 9:00 p.m. on a daily basis and it was very “seldom” or very “rare” that his daugh-
ter or granddaughter was with Claimant. He also indicated that he would never leave 
Claimant alone unless he was out having a cigarette or doing her laundry. Later he testi-
fied that he might have left her by herself for an hour. 

 20. Mr.  ̂ is the sole proprietor of the  ̂  ̂ in ^, ^. He testified that at no time be-
tween February 14, 2009, and August 25, 2009, had he been at the  ̂between the hours 
of 6:00 a.m. and 9:00 p.m. 

 21. Surveillance on May 15, 2009, shows that Mr.  ̂arrived at Claimant’s resi-
dence at 5:45 a.m. but left at 7:32 a.m. and returned to his home. He remained at his 
home until 10:15 a.m. when he left to perform errands at a hardware store and to go to 
the  ̂ ^. He then returned home at 11:30 a.m. and did not return to Claimant’s residence 
at ^ until approximately 12:30 p.m. He then left Claimant’s  residence at 4:00 p.m. and 
returned home. The home healthcare sheet for May 15, 2009, submitted by Mr.  ̂ indi-
cated that he was with Claimant from 6:00 a.m. until 9:00 p.m. On May 31, 2009, Mr. ^ 
arrived at Claimant’s residence at 5:41 a.m. but left at 8:00 a.m. and returned to his 
home. He remained at his own residence until 10:35 a.m. when he left and went to the ^ 
 ̂until 11:15 a.m. He then returned home at that time. Mr.  ̂ than returned to Claimant’s 

residence at 1:00 p.m. and on that date took Claimant to a High School graduation in ^. 
Claimant remained at the High School graduation from 1:30 p.m. until 3:30 p.m. and 
was then taken to a private residence. She remained there until Mr.  ̂drove her home at 
6:30 p.m. Mr. ^ then left Claimant’s residence at 6:30 p.m. On the home healthcare 
sheet submitted by Mr.  ̂ for May 31, 2009, there is no mention of the graduation and 
Mr.  ̂ submitted hours  from 6:00 a.m. to 9:00 p.m. and did not indicate that they had left 
the facility other than to go to the park and “stopped to watch the children” as  well as 
watching a movie with Claimant and fixing popcorn. On June 1, 2009, Mr. ^ arrived at 
Claimant’s ^ residence at 5:40 a.m. but left at 7:30 a.m. and traveled to various loca-
tions until he returned to his  own home at approximately 8:30 a.m. He later left his  home 
at 9:20 a.m. and performed additional errands  including going to the ^ ^ for approxi-
mately one hour and then returning home. 

 22. On July 23, 2009, Mr. ^ again arrived at Claimant’s residence at 5:45 a.m. 
but left at 7:30 a.m. and returned to his  own home. He again did not leave his  own 
home until approximately 10:30 a.m. and again went to the  ̂^ and returned to his own 
home again. He did not return to Claimant’s  residence until 1:00 p.m. when he took her 
to her physical therapy appointment. While Claimant was in the physical therapy ap-



pointment, Mr. ^ went to the ^. He returned Claimant to her residence at approximately 
3:15 p.m. but then left again at 4:00 p.m. and returned to his own home. He did not 
leave his  home between 4:00 p.m. and 9:00 p.m. On July twenty-four, 2009, Mr.  ̂ ar-
rived at Claimant’s  residence at 5:50 a.m. but again left at 7:30 a.m. and returned home. 
He then again went to the  ̂  ̂at approximately 10:00 a.m. for an hour and then returned 
to his own residence. He then again returned to Claimant’s  residence at 1:00 p.m. and 
stayed with Claimant until 4:00 p.m. He left at that time and went to his  own house 
where he did not leave between the hours of 4:00 p.m. and 9:00 p.m. On the work-
sheets turned in by Mr. ^ for July 23 and July twenty-four, 2009, he claimed that he was 
with Claimant from the hours of 6:00 a.m. until 9:00 p.m.

 23. According to Claimant, Mr. ^ might leave her alone at the most for one-half 
hour. She indicates that she does nap anywhere from one to three hours per day. Ac-
cording to Claimant, she was unaware that Mr.  ̂ was turning in forms that were incor-
rect until she received the Interrogatories that contained the home care hourly reports 
from February 10, 2009, through August 4, 2009. Claimant agreed that in her discovery 
responses she was asked whether any other individuals had provided the home health-
care services set forth in the home healthcare sheets other than Mr. ^. If there were 
other individuals she was to provide the names and addresses and the dates and hours 
services were provided. She indicated in her discovery that no other individuals  had 
provided those services. At the hearing she indicated that she might have “interpreted” 
the question wrong and that Mr. ^ was simply responsible for seeing that her “needs 
were taken care of”. 

 24. Claimant alleges that when she moves to her own home that if she were 
not provided with home care services  from 6:00 a.m. to 9:00 p.m. that she could be “in 
trouble” if something occurred. However, she acknowledged that she declined the Re-
spondents’ offer to place her in a twenty-four-hour facility with medical professionals. 
Claimant also testified that she felt that the services  provided by Mr.  ̂ including taking 
her to the park, watching movies with her and simply spending time with her should be 
paid for by the Respondents as  she considered these “quality of life services.” Accord-
ing to Claimant, on the days the surveillance clearly showed that Mr.  ̂was not with her 
that those were “most likely” days that her daughter was there. However, the surveil-
lance does  not indicate that anyone arrived at Claimant’s facility at the time Mr.  ̂ left or 
that anyone was leaving the facility at the time that Mr. ^ arrived. 

 25. Claimant is able to perform daily activities  such as brushing her teeth, 
brushing her hair and washing her face and the truck of her body. She is able to turn the 
TV off and on and change channels. She is  able to use the phone as  well as  work on 
the computer. She is also able to feed herself and use a microwave. She operates her 
own wheelchair and can go in and out of buildings  and to medical appointments  by her-
self as long as she is driven by someone. She also naps anywhere from one to three 
hours per day. According to Claimant, she also wears Depends in case she has some 
type of bladder accident. 



 26. Although surveillance was conducted in this matter on seven separate 
days and some of these were consecutive days, at no time did the surveillance indicate 
that Mr.  ̂was with Claimant from 6:00 a.m. until 9:00 p.m. On the days of surveillance, 
Claimant was  left anywhere from three to six hours  on her own without assistance from 
Mr. ^. 

 27. The ALJ finds that Claimant does not require a caregiver to be with her 
from 6:00 a.m. to 9:00 p.m. on a daily basis  and does not find Claimant or Mr. ^’s testi-
mony to be credible in that there has always been someone with Claimant fifteen hours 
per day since February 10, 2009. The weight of the evidence Indicates that Claimant 
and Mr. ^ were aware that home healthcare sheets were being turned into the carrier for 
services that were not being performed. Instead the evidence indicates that Mr.  ̂arrives 
at Claimant’s residence in the morning and performs services and then leaves again 
and returns later in the day to also perform such services. Mr. ^’s testimony that he did 
not go to the  ̂  ̂ at any time between 6:00 a.m. to 9:00 p.m. is rebutted by the surveil-
lance. Claimant herself acknowledged that Mr. ^ provided incorrect testimony. The ALJ 
finds that the sheets being turned in for services provided do not correctly indicate what 
services have been provided to Claimant. 

 28. Dr. Aylor and Dr. Gelfman have opined that Claimant does require assis-
tance with activities  of daily living that relate to her medical condition including assis-
tance with getting in and out of bed, dressing, bathing, and help with catheterization. 
The ALJ finds Dr. Gelfman and Dr. Aylor’s  opinions to be credible in that Claimant re-
quires such assistance on an eight-hour per day basis. 

 29. According to Claimant, when she moves to her own house she will reside 
in the basement and her ex-husband and daughter will live upstairs. Either one of these 
individuals will be able to come down in the morning and assist her with her essential 
services. These individuals  can also return at the noon hour and in the evening to assist 
her with these activities. The services which were allegedly rendered to Claimant by Mr. 
 ̂or other home healthcare providers including taking her for a ride to the park, listening 

to music with her, talking about positive stuff, helping her with her e-mail, watching chil-
dren play or watching movies with her do not relate to Claimant’s medical condition and 
do not treat the effects of the injury. The ALJ finds that these services are not incidental 
to the provision of medical treatment and are not reasonable and necessary essential 
services.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ draws the following Conclu-
sions of Law:

1. The purpose of the Workers’ Compensation Act of Colorado (Act), Section 8-
40-101, et seq. C.R.S., is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of liti-



gation. Section 8-40-102(1), C.R.S. Claimant shoulders the burden of proving by a pre-
ponderance of the evidence that his  injury arose out of the course and scope of his em-
ployment. Section 8-41-301(1), C.R.S.; See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985). A preponderance of the evidence is that which leads the trier of fact, after consider-
ing all of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ compensation case must be inter-
preted neutrally, neither in favor of the rights of Claimant nor in favor of the rights of Re-
spondents. Section 8-43-201, C.R.S.

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice or interests. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936). A workers’ compensation case is decided on its  merits. Section 8-43-201, C.R.S. 
The ALJ’s factual findings concern only evidence that is dispositive of the issues involved. 
The ALJ has not addressed every piece of evidence that might lead to a conflicting con-
clusion and has rejected evidence contrary to the above findings as  unpersuasive. Mag-
netic Engineering, inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. Respondents are liable for medical treatment that is  reasonable and nec-
essary to cure and relieve the effects of the industrial injury. Section 8-42-101(1)(a) 
C.R.S. The question of whether Claimant proved treatment is reasonable and neces-
sary is one of fact. Kroupa v. Industrial Claim Appeals Office, 53 P.3d, 1192 (Colo. App. 
2002). 

4. In order for a service to be considered a “medical benefit” it must be pro-
vided as medical or nursing treatment, or incidental to obtaining such treatment. Coun-
try Squires Kennels v. Tarshis, 899 P.2d 362 (Colo. App. 1995). A service is medically 
necessary if it cures  or relieves  the effects of the injury and is directly associated with 
Claimant’s physical needs. Bellone v. Industrial Claim Appeals Office, 940 P.2d 1116 
(Colo. App. 1997). A service is  incidental to the provision of treatment if it enables 
Claimant to obtain treatment, or if it is a minor concomitant of medical treatment. Coun-
try Squires Kennels v. Tarshis, supra. The determination of whether services are medi-
cally necessary or incidental to obtaining such service, is a question of fact. Bellone v. 
Industrial Claim Appeals Office, supra. 

5. The ALJ concludes that Claimant has not been receiving essential serv-
ices from a home health care provider from 6:00 a.m. until 9:00 p.m. from February 10, 
2009, and ongoing despite the sheets being turned in by Claimant and Mr. ^. Although 
Respondents have paid Mr.  ̂ approximately $6,825.00 per month for such services, 
these services have not been performed. 

6. The ALJ finds that the home health services were falsely submitted and 
paid for by Respondents. There has been a misrepresentation by the submission of the 



home healthcare sheets to Respondents when the work allegedly being performed and 
paid for was clearly erroneous. The ALJ finds that Claimant has not been receiving nor 
does she require home healthcare services from 6:00 a.m. to 9:00 p.m. on a daily basis. 

7. Claimant was specifically requested to advise if anyone other than Mr.  ̂
had provided the services  listed on Exhibit A and to provide the names and addresses 
of any other individuals who had performed the services  as well as the dates and times 
performed. The ALJ does not find Claimant’s testimony to be credible in that she “mis-
understood” or “misinterpreted” the question. In addition, the ALJ does  not find, based 
upon the surveillance, that anyone else would have been arriving or leaving to take care 
of Claimant at the times Mr. ^ arrived or left Claimant’s residence.

8. The services set forth by Dr. Aylor and Dr. Gelfman which include assis-
tance with catheterization, bathing and getting in and out of bed are found to be a nec-
essary part of treatment of Claimant’s condition and are “medical in nature” because 
they have a direct bearing on Claimant’s condition and symptoms. However, the other 
“services” that were allegedly provided by Mr. ^ and other medical providers such as go-
ing to the park with Claimant, watching a movie with Claimant, helping her with her e-
mail, or simply sitting around and talking to her, are not medical in nature, do not treat 
the effects  of the injury nor are they incidental to providing treatment. Claimant’s allega-
tion that these activities should be paid for by Respondents as they are “quality of life 
services” is  incorrect. Since these services are not medical in nature or incidental to re-
ceiving medical services, the expenses incurred while providing them are not compen-
sable. Kuziel v. Petfair, Inc, 931 P.2d 521 (Colo. App. 1996). 

9. Claimant has also alleged that she would be in trouble at times if she did 
not have someone with her from 6:00 a.m. to 9:00 p.m. However, Claimant acknowl-
edged that she was offered twenty-four hour nursing care at a nursing facility that she 
declined. The weight of the evidence would indicate that, at the present time, Claimant 
is  being provided with approximately eight hours per day of essential services based 
upon the actual hours  spent by Mr.  ̂ with Claimant and not the hours that he claims to 
have performed. The ALJ therefore accepts the opinions of Dr. Aylor and Dr. Gelfman in 
that Claimant is entitled to eight hours per day of essential services. 

ORDER

 Based upon the foregoing Findings  of Fact and Conclusions of Law the ALJ en-
ters the following Order:

 1. Claimant’s request for home healthcare services from 6:00 a.m. to 9:00 
p.m. is denied.



 2. Respondents shall be responsible for payment of eight hours per day of 
essential services and such essential services can be provided on a daily basis for any 
eight hours to be chosen by Claimant. 

3. All matters not determined herein are reserved for future determination.

DATED: November 30, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-783-809

ISSUES

¬ Did Claimant prove by a preponderance of the evidence that Claimant suffered 
an injury arising out of and in the course and scope of her employment with employer?
¬ If Claimant did prove a compensable injury, did Respondents prove by a prepon-
derance of the evidence that Claimant was responsible for her termination of employ-
ment?
¬ If Claimant did prove a compensable injury, was the treatment provide by Dr. 
Karli reasonable and necessary to cure and relieve the effects of the injury and was Dr. 
Karli authorized?
¬ If Claimant did prove a compensable injury, did Respondents prove claimant 
should be penalized pursuant to Section 8-43-102(2), C.R.S. for one day’s compensa-
tion for each day she failed to properly report her injury?
¬ The parties stipulated that the issue of average weekly wage (“AWW”) and tem-
porary disability benefits would be held in abeyance for future determination either 
through agreement of the parties or at a future hearing.

FINDINGS OF FACT

1. Claimant was employed with employer as a clinic manager.  Claimant began her 
employment with employer in May, 2007.  Claimant’s job duties included working at the 
front desk of employer’s veterinary clinic, interacting with clients as they arrive at the 
clinic and invoicing clients for services rendered.  Claimant testified that as part of her 
compensation agreement, she was provided with veterinary care for her pets at no 
charge, including dog food.
2. Employer testified that her agreement with her employees was to provide free 
veterinary services for pets of her employees, but the employees would pay for all 
medications and lab work relating to the care of those animals.  This testimony con-



flicted with the testimony of the Claimant who indicated that the agreement would in-
clude all medications and lab work relating to the care of her pets.  There was no written 
agreement setting forth the established standard for the benefit of having the Employer 
treat the pets of the employees.  There was conflicting evidence as to whether the same 
benefit was provided to each employee.  Claimant testified that when Employer hired a 
new employee, she was told specifically that the new employee was not to receive the 
same level of free care that Claimant received.
3. Claimant testified that on or about June 26, 2008, she was working at the front 
desk of the clinic when she went to sit down on her chair, missed the chair and landed 
on her tail bone on the floor of the clinic.  Claimant testified that she felt stunned and 
had pain in her back up to her head.  Claimant testified that she did not immediately get 
up, but sat on the floor for a few minutes.  Claimant testified she eventually got up and 
told Employer that she had fallen.  Claimant testified Employer advised Claimant she 
had a trade arrangement with an acupuncturist, Dr. Bump, and offered to allow Claimant 
to see Dr. Bump under her trade agreement.  Employer also offered Claimant use of a 
cold laser therapy devise.  Claimant testified she treated with Dr. Bump on one or two 
occasions, but did not receive relief from the treatment.  Claimant also testified she had 
treated with Dr. Bump prior to the June 26, 2008 incident for her pre-existing back is-
sues.  Claimant also attempted to use the cold laser therapy devise but did not obtain 
much relief from the devise.
4. Employer and Ms. Suazo, a veterinary technician for employer testified at the 
hearing.  The testimony of Employer and Ms. Suazo was consistent with Claimant inso-
far as they were aware of the incident occurring on June 26, 2008.  Employer acknowl-
edged asking Claimant if she was hurt after the incident, and Claimant responded that 
she would be OK.  Employer acknowledged offering the services of the acupuncturist 
and cold laser therapy devise to Claimant.  Employer further acknowledged that she did 
not refer Claimant for medical treatment with a physician upon being told of the incident, 
beyond offering the services of the acupuncturist.
5. Claimant has a long history of prior back injuries, including documented degen-
erative changes in both the low back and upper cervical spine and a history of prior cer-
vical spine surgery consisting of a C6-7 fusion.  Claimant was under active care for 
problems with her right hip with Dr. Feeney prior to her industrial injury.  Dr. Feeney 
noted in March 2008 that Claimant had undergone an MRI of the right hip on February 
26, 2008 that revealed a labral tear.  Claimant received treatment from a dermatologist 
in Englewood, Colorado on July 23, 2008 for a cosmetic procedure to address a rup-
tured epidermal inclusion cyst.  Claimant did not report back pain to the dermatologist.
6. Claimant eventually was evaluated by Dr. Karli on October 29, 2008 and reported 
a recurrence of a chronic complaint of axial low back pain.  Claimant reported to Dr. 
Karli that in June 2008, she was sitting on a chair that had wheels and it slipped, caus-
ing a fall into the seated position.  Claimant reported an immediate onset of pain across 
the back that continued all summer and caused Claimant to reduce her activities.  Dr. 
Karli performed x-rays and determined that Claimant’s condition was the result of a 
chronic situation that was aggravated by sudden axial load with the fall.  Due to the fact 
that Claimant had no shock absorptive capacity at L4-L5 and L5-S1, something was 
flared as a result of the fall.  Dr. Karli recommended anti-inflammatories to treat Claim-
ant’s condition.



7. Claimant underwent an epidural steroid injection (“ESI”) on November 3, 2008 
under the auspices of Dr. Karli.  Claimant reported significant relief with from the ESI 
when she returned to Dr. Karli on November 19, 2008.  Dr. Karli recommended an addi-
tional injection followed by ongoing rehabilitation and prescribed Claimant Darvocet.  Dr. 
Karli performed a facet block injection at the L4-5 and L5-S1 levels on November 25, 
2008.
8. Claimant returned to Dr. Karli for complaints of neck pain on December 23, 2008.  
Dr. Karli noted Claimant had multiplanar limitations in her range of motion with in-
creased pain on extension and clear tenderness in the suboccipital paraspinal soft tis-
sues palpation that reproduced some headache.  Dr. Karli provided Claimant with Vi-
codin and Valium and recommended cryotherapy and stretching techniques that are 
used to augment trigger point therapies.
9. Claimant was eventually terminated from her employment with employer on 
January 22, 2009.  Claimant was instructed by her employer to take a weeks vacation 
beginning January 15, 2009.  Claimant was terminated from her employment by voice 
mail.  According to the voice mail message, Claimant was terminated because Em-
ployer could no longer afford to employ Claimant.
10. Employer testified that in the Summer of 2008 there were concerns raised with 
regard to the financial impact of Claimant’s employment with Employer.  Ms. Robbins, 
Employer’s business manager and bookkeeper testified that in 2008 she began asking 
Claimant for copies of the invoices involving the care provided to Claimant’s pets 
through Employer.  Claimant would promise to provide invoices to Ms. Robbins, but 
never did.  In December 2008, Employer requested Ms. Suazo prepare information from 
a database to determine what care had been provided to Claimant’s pets and what care 
had been invoiced.  Ms. Sauzo prepared the requested audit information and presented 
her results to Ms. Robbins.
11. With regard to the accident, Ms. Robbins testified that she became aware of the 
Claimant’s alleged injury a few days after the occurrence when she had a conversation 
with the Claimant where the Claimant asked Ms. Robbins if a workers’ compensation 
claim would affect the clinic.  Ms. Robbins testified she told the Claimant, “yes” and ex-
plained that the clinic would face a higher premium.  Claimant then told Ms. Robbins 
about the incident where she fell off a chair.  Ms. Robbins testified she asked Claimant 
is she needed to see a doctor, and Claimant answered “no”.
12. Employer testified that Claimant was consistently tardy during 2008, would spend 
work time running personal errands and was dealing with emotional issues involving the 
health of her pet.  Claimant’s emotional state resulted in Claimant having an emotional 
meltdown at the front desk in January 2009.  Employer testified that during 2008 she 
would bring up during staff meetings the importance of the employees to invoice them-
selves for care provided to their pets.  However, Employer did not ever confront Claim-
ant specifically for the alleged failure of Claimant to properly invoice the care her pets 
received from employer.
13. After Claimant was terminated, Claimant contacted employer requesting an exit 
interview.  In response to Claimant’s request, Employer wrote to Claimant on January 
27, 2009 that rejected Claimant’s request for an exit interview and further explained the 
reasons for termination.  Employer advised Claimant that “there were many liberties 
taken by you that impacted this practice in a way that led to my decision”.  Later in the 



letter, in direct response to Claimant’s request for an exit interview, Employer explained 
that “there are no words that I can use to explain this in a way that will make sense to 
you.  We have different opinions on the details and there will be nothing positive that will 
come out of further discussion.”  Later, in response to Claimant’s request for reim-
bursement for a cell phone bill and gas, Employer explained that Claimant had been 
more than reimbursed “with the liberties taken with regard to time, medications, sup-
plements, and food.”
14. Employer testified in this matter that often times what Employer told Claimant 
and what Claimant heard were completely different.  The ALJ finds that this is likely very 
accurate.  The ALJ finds it difficult to believe that Claimant would consider free pet food 
obtained from the employer as part of her compensation package, but there is no credi-
ble evidence that Claimant was made aware that her assumption that the free goods 
and services, including free pet medications and food, were not a part of her compensa-
tion package, and the failure to properly invoice herself for these items would result in 
her termination of employment.  Employer testified at hearing that the voice mail mes-
sage left for Claimant where Employer stated the reason for termination was the inability 
to be able to afford Claimant’s continued service was an attempt to be sympathetic to 
Claimant and give Claimant an out.  However, Employer also testified that Claimant was 
terminated because Employer could no longer afford Claimant’s emotional burden, 
could no longer afford the chaos and could no longer afford Claimant using the services 
of the clinic for free.
15. Following Claimant’s termination, Claimant continued to seek care with Dr. Karli.  
Dr. Karli noted on February 20, 2009 that Claimant had been referred for physical ther-
apy for her cervical spine.  Dr. Karli continued Claimant’s pain medications and recom-
mended a possible second epidural injection.  Claimant returned to Dr. Karli on July 1, 
2009 and reported her cervical spine had responded well to the therapy.  However, Dr. 
Karli also noted that Claimant’s low back complaints had actually worsened.  In re-
sponse to a phone conversation with Claimant’s attorney, Dr. Karli noted that it was his 
opinion that both the neck and low back complaints were causally related to the work 
injury in question.  Dr. Karli noted that while Claimant had a prior history of both neck 
and back injuries, she was not under active care for these conditions at the time of the 
June 26, 2008 incident.
16. At Respondents request, Claimant underwent an Independent Medical Examina-
tion with Dr. Bernton (“IME”) on July 30, 2009.  Dr. Bernton issued a report indicating 
Claimant reported an injury occurring when she turned to answer a phone and sit down, 
missed the chair, and sat on her tailbone resulting in a shock that traveled up her spine 
to the top of her head.  Dr. Bernton noted that Claimant had a prior history of a fractured 
tailbone in May 2005 and cervical surgery in 1989.  Dr. Bernton opined in his report that 
Claimant’s treatment that she presented for starting in October 2008 was not due to the 
reported episode where Claimant missed a chair and fell onto the floor, and that episode 
did not cause sufficient injury to be reasonably described as a cause for Claimant’s 
symptoms and treatment.
17. Dr. Bernton testified in this matter that Claimant suffers from chronic degenera-
tive changes in both the low back and upper cervical spine.  Dr. Bernton opined that 
Claimant’s current complaints are related to the chronic degenerative changes in her 
spine, and not the incident in which she missed a chair and fell onto the floor.   Dr. Bern-



ton based this opinion on the fact that Claimant’s injury occurred in June 2008, but 
Claimant did not receive treatment until October 2008.  Dr. Bernton noted that Claimant 
did not seek treatment for six months and continued her usual job.  In this regard, Dr. 
Bernton opined that if the fall had resulted in a substantial injury, the Claimant would 
have required care.  
18. The ALJ finds the medical opinions of Dr. Karli more credible and persuasive 
than those from Dr. Bernton.  Dr. Bernton relies on the lack of treatment Claimant 
sought initially after the industrial injury for the basis of his opinion.  However, Claimant 
did receive some acupuncture treatment and cold laser therapy offered by Employer af-
ter the injury.  Moreover, the ALJ credits the testimony of Ms. Robbins who reported that 
Claimant inquired as to how the filing of a workers’ compensation claim would affect 
Employer within a few days of the injury.  Claimant admittedly had a long history of prior 
medical treatment to her neck and back.  The ALJ finds, however, that the incident of 
June 26, 2008 aggravated her pre-existing condition and caused Claimant’s need for 
additional treatment from Dr. Karli.
19. The ALJ finds that Employer was aware of an incident involving Claimant missing 
a chair resulting in symptoms to Claimant’s low back as of June 26, 2008.  Employer 
responded by offering Claimant treatment through a trade agreement with an acupunc-
turist and the use of a cold laser therapy device.  The ALJ infers from this evidence that 
Employer was aware that Claimant was seeking “treatment” for her condition.  The ALJ 
notes that under the Colorado Workers’ Compensation Act, the Employer has the right 
to select the physician who provides medical care in the first instance.  The ALJ finds 
and determines that offering care through a trade agreement with an acupuncturist does 
not rise to the level of designating a “physician” to treat Claimant following an industrial 
injury.  There is no credible evidence in the record as to the qualifications of the acu-
puncturist to determine that the acupuncturist is a “physician” as contemplated by the 
Colorado Workers’ Compensation Act.   Employer also did not provide Claimant with a 
choice of physicians for Claimant to choose from when treatment was offered.  How-
ever, the ALJ finds that the acts of the Employer of offering Claimant acupuncture and 
use of the cold laser devise demonstrate that Employer was aware of Claimant’s need 
for medical treatment.  At that point, it is incumbent upon Employer to provide Claimant 
with medical treatment, regardless of whether the Claimant specifically says that she 
wants to go to a physician.
20. Despite Claimant reporting her injury verbally to Employer and Ms. Robbins, 
Claimant did not report her injury in writing until a workers’ claim for compensation was 
completed by her attorney on January 29, 2009.  The ALJ finds Claimant was aware of 
the compensable nature of her claim within a few days after the accident when she 
sought treatment with the acupuncturist and inquired with Ms. Robbins as to the finan-
cial consequences for the employer for her filing a claim for compensation.  The ALJ 
finds that Claimant failed to make a claim for compensation because she believed she 
was benefiting the employer by seeking care under her personal insurance.  However, 
the workers’ compensation act does not provide an exception to the reporting require-
ment.  As such, the ALJ finds that first time a written notice of the injury was completed 
was January 29, 2009.

CONCLUSIONS OF LAW



 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights  of the em-
ployer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is  decided on 
its merits.  Section 8-43-201, supra.

 2. A compensable industrial accident is  one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the indus-
trial aggravation is the proximate cause of the disability or need for treatment.  See H & 
H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent Injury 
Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is compensa-
ble if it “aggravates accelerates or combines with“ a preexisting disease or infirmity to 
produce disability or need for treatment.  See H & H Warehouse v. Vicory, supra.

3. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).
4. As found, Claimant suffered an injury when she went to sit down on or about 
June 26, 2008, missed the chair, and landed on the floor on her buttocks.  As found, the 
ALJ credits Claimant’s testimony that she suffered immediate pain, and credits the tes-
timony from the Employer and Ms. Suaza that Claimant appeared to be in pain following 
the injury.  The ALJ credits the medical reports from Dr. Karli insofar as Claimant pre-
sented with a consistent accident history to Dr. Karli upon her presentation for treatment 
in October, 2008.  The ALJ discounts the medical records from Ms. Long, the PA-C, Dr. 
Rees-Jones and Dr. Maurer insofar as Claimant was seeking medical treatment Claim-
ant received from these medical providers was unrelated to her low back complaints for 
which Claimant sought treatment with Dr. Karli.  The ALJ notes that Claimant had a long 
history or prior low back complaints, but concludes based upon the medical records and 
opinions of Dr. Karli, that Claimant’s accident of June 26, 2008 aggravated her pre-
existing condition.  In support of this finding, the ALJ notes that Claimant had not re-
ceived treatment for her low back complaints for over a year prior to her industrial injury 
of June 26, 2008.  



5. Respondents are liable for authorized medical treatment reasonably necessary to 
cure and relieve an employee from the effects of a work related injury.  Section 8-42-
101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  Pursuant to Section 8-42-404(5), C.R.S., Respondents are afforded the right, in 
the first instance, to select a physician to treat the industrial injury.  Once Respondents 
have exercised their right to select the treating physician, Claimant may not change 
physicians without first obtaining permission from the insurer or an ALJ.  See Gianetto 
Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996).    The right to 
select the treating physician, however, passes to Claimant where the employer fails to 
designate a physician willing to treat Claimant in the first instance.  See Rogers v. In-
dustrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  Section 8-43-404(5), 
C.R.S. now requires the employer to provide an injured employee with a list of at least 
two physicians or medical providers willing to treat Claimant.
6. As found, Employer was aware that Claimant was seeking treatment as of the 
date of her injury and offered the Claimant treatment through use of a cold laser therapy 
devise and acupuncture.  The ALJ credits the testimony of the Employer that treatment 
was offered to the Claimant in the form of visits with an acupuncturist, but finds that this 
treatment does not rise to the level of providing the Claimant with a “physician” to treat 
her injuries as required by the Act.  The ALJ further notes that the Claimant was allowed 
to use the cold laser therapy devise by the employer as evidence that the Employer 
knew or reasonably should have known that Claimant was injured in the fall on or about 
June 26, 2008, and should have been referred for medical treatment pursuant to Sec-
tion 8-43-404(5), C.R.S.
7. Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S., contain identical language stat-
ing that in cases “where it is determined that a temporarily disabled employee is re-
sponsible for termination of employment the resulting wage loss shall not be attributable 
to the on-the-job injury.”  In Colorado Springs Disposal v. Industrial Claim Appeals Of-
fice, 58 P3d 1061 (Colo. App. 2002), the court held that the term “responsible” reintro-
duced into the Workers’ Compensation Act the concept of “fault” applicable prior to the 
decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Hence, the con-
cept of “fault” as it is used in the unemployment insurance context is instructive for pur-
poses of the termination statutes.  Kaufman v. Noffsinger Manufacturing, W.C. No. 4-
608-836 (Industrial Claim Appeals Office, April 18, 2005).  In that context, “fault” re-
quires that the claimant must have performed some volitional act or exercised a degree 
of control over the circumstances resulting in the termination.  See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1995) opinion after remand 908 P.2d 1185 
(Colo. App. 1995).
8. As found, Respondent has failed to prove that Claimant committed a volitional act 
that led to her termination of employment.  Respondent argues that Claimant’s belief 
that she would have free medical treatment for her animals, including the payment of all 
medications, lab work and food was unrealistic.  The ALJ agrees.  However, there was 
no credible evidence presented at the hearing that Claimant was advised that she was 
abusing the “free pet care” services provided by employer, and no credible evidence 
that Claimant was warned that her abuse of this policy would lead to her termination of 
employment.  According to the Employer, Claimant was fired because of the emotional 
issues involving her pet, the fact that these emotional issues were affecting her ability to 



perform her job duties, along with the fact that the employer could no long afford to keep 
Claimant employed.  In this case, the ALJ credits the testimony of the Employer that of-
ten times there were communication issues between the Claimant and the Employer 
that led to the Claimant’s eventual termination from employment, including Claimant’s 
understanding of the extent to which she was allowed to utilize the services of the Em-
ployer for her pets.  However, Respondents have not shown that Claimant committed a 
volitional act that led to her termination of employment.  Instead, Claimant was termi-
nated for a litany of issues, including her inability to regulate her emotional state follow-
ing the illness of her dog.
9. Respondents also allege that Claimant is subject to a penalty of one day’s com-
pensation for failure to timely report her injury in writing.  The ALJ agrees.  Section 8-43-
102(1)(a), C.R.S. states in pertinent part:

Every employee who sustains an injury resulting from an accident shall 
notify said employee’s employer in writing of the injury within four days of 
the occurrence of the injury….  Otherwise, if said employee fails to report 
said injury in writing, said employee may lose up to one day’s  compensa-
tion for each day’s failure to so report….

10. As found, Claimant reported her injury to her employer verbally, but did not 
report her injury in writing until January 29, 2009.  Claimant is  subject to a late reporting 
penalty pursuant to Section 8-43-102(1)(a) for her failure to timely provide written notice 
of the injury.

ORDER

 It is therefore ordered that:

1. Respondents shall pay all reasonable necessary and related medical benefits 
provided by Dr. Karli and his referrals to treat Claimant for her compensable injury to her 
back and neck.
2. Claimant is found not to be responsible for her termination of employment.
3. Claimant is subject to a penalty of one day’s compensation for each day that she 
did not report her injury in writing to her employer for the period of July 1, 2008 through 
January 29, 2009.
The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  November 20, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO



WORKERS’ COMPENSATION NO. WC 4-788-199

ISSUES

¬ Did the Claimant establish by a preponderance of the evidence that he is entitled 
to temporary total disability (“TTD”) benefits?
¬ If Claimant did establish by a preponderance of the evidence that he is entitled to 
temporary disability benefits, did Respondents establish by a preponderance of the evi-
dence that Claimant is precluded from receiving temporary disability benefits due to the 
fact that he was responsible for his termination of employment?
¬ Prior to the hearing, the parties stipulated to an average weekly wage (“AWW”) of 
$1,413.23.

FINDINGS OF FACT

1. Claimant was employed as a swamper for employer.  Claimant suffered an admit-
ted injury to his right shoulder on March 5, 2009. Claimant reported his injury to Mr. 
Lawson, his supervisor.  Lawson referred claimant to Dr. Mosely.  Claimant was evalu-
ated by Dr. Mosely on March 10, 2009.  Mr. Lawson accompanied claimant to his ap-
pointment with Dr. Mosley.  Dr. Mosely noted Claimant had a significant amount of ec-
chymosis over his right shoulder, but did not believe Claimant had a tendon rupture.  Dr. 
Mosley diagnosed claimant with right shoulder pain and provided claimant with a written 
release to regular employment. However, claimant and Mr. Lawson testified that Dr. 
Mosley told them verbally that he wanted claimant on light duty.  Mr. Lawson testified 
that based on Dr. Mosely’s verbal work restrictions, Claimant was provided with light 
duty work, despite the fact that Dr. Mosely’s written report indicated Claimant could re-
turn to work without restrictions.
2. Based on the testimony of the Claimant, corroborated by the testimony of Mr. 
Lawson that Dr. Mosely provided different instructions regarding Claimant’s work restric-
tions verbally than he did in writing, the ALJ finds the records of Dr. Mosely completely 
unpersuasive with regard to work restrictions.  The fact that the treating physician would 
provide verbal work restrictions directly to the employer that are in complete contrast to 
the written work restrictions completely undermines Dr. Mosely’s opinion with regard to 
Claimant’s work restrictions, and the ALJ interprets Dr. Mosely’s medical records entirely 
against Respondents and in favor of Claimant.  The written reports from Dr. Mosely can 
not be credited by this ALJ where they do not reflect the doctor’s true opinion of Claim-
ant’s ability to perform his work duties.  Instead, the facts in this case lead the trier of 
fact to believe that Dr. Mosely is simply catering to the employer and providing written 
work restrictions that the physician does not truly believe in, and this written release to 
return to work without restrictions is rejected.

3. On March 11, 2009, Claimant had an appointment with Dr. Robert Adams, an or-
thopedist.  Dr. Adams diagnosed a possible right rotator cuff tear. Dr. Adam’s ordered an 
MRI and released claimant to return to modified duty with no lifting greater than one half 
pound with his right arm and avoid any major use of his right arm away from his body. 
Claimant testified that he advised Mr. Lawson of Dr. Adam’s restrictions.  The ALJ finds 
the work restrictions from Dr. Adams more credible than the written work restrictions 



from Dr. Mosely.  The restrictions from Dr. Adams are consistent with the verbal work 
restrictions from Dr. Mosely and the ALJ finds that the work restrictions from Dr. Adams 
properly reflect claimant’s ability to perform work duties following his injury.

4. Following his March 5, 2009, injury, Claimant did not return to work at employer 
until March 16, 2009, due to the pain and symptomatology related to his work injury.  
Based on the testimony of the Claimant and Mr. Lawson, the ALJ finds that when claim-
ant returned to work, he resumed his duties as a swamper/mentor and was permitted to 
work without the use of his right arm.  After Claimant returned to work on March 16, 
2009, he was provided with light duty by the employer as recommended by Dr. Mosely.

5. On March 20, 2009, claimant returned to Dr. Adams for an MRI.  Upon review of 
the MRI, Dr. Adams recommended diagnosed at rotator cuff tear and recommend sur-
gery but permitted claimant to return to modified duty with the a one pound restriction 
and no overhead reaching or reaching away from the body from March 20, 2009, 
through April of 2009.

6. While performing light duty work for employer, as a mentor to other swampers, 
claimant was instructed to proceed to Santa Rosa, New Mexico for a rig move.  Mr. 
Lawson testified that claimant’s job duties on the site move was to mentor Mike Work-
man, a short service employee (“SSE”) who was not yet experienced enough to work 
without a mentor.  Lawson testified that the reason for having an SSE work with a men-
tor was to ensure that the SSE is aware of the jobs they are expected to perform and do 
not get injured.

7. Claimant arrived in Santa Rosa on the afternoon of Friday, April 3, 2009. That af-
ternoon, the crew went to the rig site to drop off the bed trucks and was advised that the 
rig move had been postponed until Monday, April 6, 2009, because the rig would not be 
ready to move on April 5, 2009.  Claimant was not expected to be at the rig move until 
Monday, April 6, 2009.

8. Claimant testified that Saturday, April 4, 2009, was his day off.  He and other em-
ployees were consuming alcohol on that day.  Claimant admitted to getting intoxicated 
on April 4, 2009. 

9. Mr. Lawson testified that he received complaints about claimant, including com-
plaints from the hotel staff that claimant had been running around the lobby in his un-
derwear and “flipping people off.”  On rebuttal, Claimant denied wearing underwear as a 
practice. Claimant, admitted he was swimming with Carhart shorts on.

10. On Sunday, April 5, 2009, claimant did not report to the rig site as he was under 
the impression that the rig move did not begin until Monday, April 6, 2009.  Several 
other employees, but not all of the employees, went to the rig site on Sunday to perform 
preparatory work for the rig move on Monday.  The preparatory work was described as 
“moving pus” which involves the collection of left over equipment from the previous site 
and getting it ready to be moved to the new site, but does not involve moving buildings. 



One of the employees who went to the rig site was Mr. Workman.   Claimant testified 
that he was unaware that Mr. Workman intended to go to the rig site on April 5, 2009.

11. On the morning of Sunday, April 5, 2009, claimant was no longer intoxicated and 
he could have gone out to the job site had he been asked by either a pusher or a safety 
manager. Claimant testified he would have been unable to assist in hauling “pus” be-
cause he did not have the use of his right arm due to his March 5, 2009, work related 
injury. Claimant testified that either a pusher or a safety manager is in charge of telling 
crew members to go out to the rig on any given day during a rig move.  The ALJ finds 
that no representative of the employer advised Claimant that he should go out to the rig 
site on Sunday, April 5, 2009.

12. On Monday April 6, 2009, the date Claimant testified the rig move officially be-
gan, Claimant reported to the job site.  When Claimant arrived at the job site on Mon-
day, April 6, 2009, the derrick was still at the old rig site with power to the rig and no 
buildings had been moved to the new rig site.  Claimant worked at the new rig site dur-
ing the move.  His assignment was to assist Mr. Workman in “setting a building” at the 
“back yard” of the new rig site.

13. Claimant testified that Mr. Workman already knew how to handle the bridles.  
Claimant stated that he was never advised by any representative of employer that a 
mentor and an SSE had to work side by side the entire time they were on a job site.  In 
fact, claimant testified that everyone has a role during a rig move and everyone works 
independent of one another.  While claimant was mentoring Mr. Workman, it was not 
uncommon for Mr. Workman to work on his own during a rig move.

14. Even though claimant was acting as Mr. Workman’s mentor, Mr. Workman did not 
work by his side throughout the rig move.  Mr. Workman traveled back and forth be-
tween the old and new location throughout the move.  Neither claimant nor Mr. Work-
man was advised that this was against company policy by any representative of em-
ployer at any time during the rig move.  

15. The rig move took two full days, April 6 and April 7, 2009.  Following the rig move, 
Claimant returned to Colorado.  According to the testimony of the Claimant and Mr. 
Lawson, there were no additional problems with the rig move after April 5, 2009 and 
employer at no time prior to Claimant returning to Colorado contacted Claimant with re-
gard to the issues that took place on April 4 and April 5, 2009.  At no time prior to Claim-
ant’s return to Colorado were any concerns expressed to claimant by employer or the 
client regarding the client’s perception of the progress of the rig move or any safety 
concerns by the client. 

16. After Claimant and the crew returned to Colorado on April 8, 2009 Claimant re-
turned to work on April 10 and again on April 17 at the “yard” in Grand Junction.    

17. Mr. Lawson testified that after receiving the complaints about claimant, he per-
formed an investigation into the actions of claimant.  However, Mr. Lawson did not order 



claimant to return form the Santa Rosa rig move.  Instead, Lawson waited until the crew 
returned from the job site before beginning the investigation.  The investigation included 
gathering information from workers at the rig move and speaking to claimant.  After 
completing the investigation, Mr. Lawson determined that it was appropriate to termi-
nated claimant’s employment.  Mr. Lawson testified that the reason he decided to termi-
nate claimant’s employment was because claimant allowed Mr. Workman, the SSE he 
was in charge of mentoring on the rig move, to go to the rig site on Sunday without su-
pervision.  Claimant was terminated effective April 18, 2009.

18. Mr. Lawson admitted during cross examination that he was unaware of anyone 
informing the SSE that he should not proceed to the job site on Sunday.  Furthermore, 
on cross-examination, Lawson admitted that the rig move did not start “in full” until 
Monday, April 6, 2009.

19. The ALJ finds that the act that resulted in claimant’s termination of employment 
was allowing the SSE to proceed to the job site without supervision on Sunday.  The 
ALJ credits claimant’s testimony that he was unaware that Mr. Workman intended to 
proceed to the job site on Sunday, until after Mr. Workman had left.  The ALJ finds the 
Claimant’s testimony that he did not believe that the rig move started in full until Monday 
to be credible.  The ALJ further finds that the Claimant was unaware that allowing the 
SSE to proceed to the job without supervision prior to the rig move beginning was an 
act that would result in his termination.

20. The ALJ further credits the testimony of the Claimant and Lawson that the rig 
move was not scheduled to begin in full until Monday.  Therefore, any argument was 
terminated for being too hungover to report to work on Sunday is rejected.  The ALJ 
credits the testimony of the Claimant that some employees, but not all, reported to work 
on Sunday.  

21. While there was a significant amount of testimony regarding claimant’s actions on 
Saturday while in Santa Rosa, the ALJ finds that even if these actions contributed to 
claimant’s termination of employment, claimant was unaware that his consumption of 
alcohol and socially unacceptable behavior would result in his termination of employ-
ment.  Moreover, the ALJ credits the testimony of Mr. Lawson that the reason Claimant 
was terminated from his employment with employer allowing the SSE to proceed to the 
job site without supervision.  As previously indicated, the ALJ finds that Claimant was 
unaware of the SSE’s intention of proceeding to the job site, and therefore, the Claimant 
did not commit a volitional act that led to his termination of employment.

CONCLUSIONS OF LAW

1.  The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 



entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its mer-
its.  Section 8-43-201, supra.  The ALJ’s factual findings concern only evidence that is 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P.3d 385 (Colo. App. 2000).  
2. To prove entitlement to TTD benefits, claimant must prove that the industrial in-
jury caused a disability lasting more than three work shifts, that she left work as a result 
of the disability, and that the disability resulted in an actual wage loss.  PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires 
claimant to establish a causal connection between a work-related injury and a subse-
quent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  
The term disability, connotes two elements:  (1) medical incapacity evidenced by loss or 
restriction of bodily function; and (2)  impairment of wage earning capacity as demon-
strated by claimant's inability to resume her prior work.  Culver v. Ace Electric, 971 P.2d 
641 (Colo. 1999).  There is no statutory requirement that claimant establish physical 
disability through a medical opinion of an attending physician; claimant's testimony 
alone may be sufficient to establish a temporary disability.  Lymburn v. Symbios Logic, 
952 P.2d 831 (Colo. App. 1997).  The impairment of earning capacity element of disabil-
ity may be evidenced by a complete inability to work, or by restrictions which impair the 
claimant's ability effectively and properly to perform his regular employment.  Ortiz v. 
Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).  
3. Respondents argue that Claimant is precluded from receiving TTD benefits by 
virtue of the release to return to work without restrictions.  The ALJ is unpersuaded.  As 
found, Dr. Mosely’s medical records are in direct conflict with the verbal instruction he 
provided to employer to provide Claimant with light duty work.  As found, the work re-
strictions provided by Dr. Adams are a more accurate reflection of Claimant’s ability to 
perform his work duties after his injury.  Therefore, the ALJ finds that Claimant has 
shown that it is more probably true than not that Claimant has established that he suf-
fered an impairment of earning capacity established by restrictions that impair the 
Claimant’s ability effectively and properly to perform his regular employment.
4. Respondents argue that Claimant is precluded from collecting temporary disabil-
ity benefits due to the fact that he is responsible for his termination of employment.  The 
ALJ is not persuaded.
5. Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S., contain identical language stat-
ing that in cases “where it is determined that a temporarily disabled employee is re-
sponsible for termination of employment the resulting wage loss shall not be attributable 
to the on-the-job injury.”  In Colorado Springs Disposal v. Industrial Claim Appeals Of-
fice, 58 P3d 1061 (Colo. App. 2002), the court held that the term “responsible” reintro-
duced into the Workers’ Compensation Act the concept of “fault” applicable prior to the 
decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Hence, the con-



cept of “fault” as it is used in the unemployment insurance context is instructive for pur-
poses of the termination statutes.  Kaufman v. Noffsinger Manufacturing, W.C. No. 4-
608-836 (Industrial Claim Appeals Office, April 18, 2005).  In that context, “fault” re-
quires that the claimant must have performed some volitional act or exercised a degree 
of control over the circumstances resulting in the termination.  See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1995) opinion after remand 908 P.2d 1185 
(Colo. App. 1995).
6. As found, Respondents have failed to establish that Claimant performed a voli-
tional act that resulted in his termination of employment.  As found, Claimant was un-
aware that the SSE was going to go to the job site on Sunday, April 5, 2009.  Respon-
dents also failed to establish that Claimant was aware that having the SSE proceed to 
the job site on April 5, 2009 without his mentor would result in Claimant’s termination of 
employment.  The ALJ further finds that while Claimant acted unprofessionally in the 
motel in New Mexico, this did not result in his termination of employment.  Claimant was 
not reprimanded for his actions while he was in New Mexico, nor was Claimant con-
tacted by his supervisor upon being notified of his actions and advised that such actions  
would not be tolerated.  

ORDER

 It is therefore ordered that:

 1. Respondents shall pay Claimant temporary disability benefits for the pe-
riod of March12, 2009 through March 15, 2009, temporary partial disability benefits  from 
March 16, 2009 through April 17, 2009 and temporary total disability benefits  from April 
18, 2009 until terminated by statute.

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  November 30, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-765-203

ISSUES

¬ Whether Claimant has proven by a preponderance of the evidence that her need 
for right shoulder surgery is a compensable consequence of her admitted industrial in-
jury.

FINDINGS OF FACT



1. Claimant was employed as the Director for Moffat County Housing Authority.  
Claimant suffered an admitted injury to her right shoulder on May 23, 2008 when she 
was filling in for a bus driver who had to go home and was pushing a client in a wheel-
chair up a ramp and the wheelchair began to tip.  Claimant grabbed the wheelchair and 
prevented the wheelchair from tipping.  After pushing the client into his house, Claimant 
noticed pain in her right shoulder as she got back in her bus and was driving back to 
work.
2. Claimant sought treatment on the date of her injury at the emergency room of 
Memorial Hospital.  Claimant reported an accident history of having a sudden pain in 
her right shoulder after pushing a wheelchair up a ramp.  Claimant was diagnosed with 
a right shoulder sprain and was subsequently referred to Dr. Wilson.  Claimant was ex-
amined by Dr. Wilson on May 27, 2008 and was diagnosed with a trapezius and cervical 
sprain.  Claimant was thereafter referred to Dr. Sauerbrey.
3. Claimant was initially examined by Dr. Sauerbrey on July 1, 2008.  Physical ex-
amination revealed tenderness to palpation over the AC joint and leading edge of the 
acromion.  Provocative testing of the right shoulder showed pain with Hawkin’s and im-
pingement testing.  Dr. Sauerbrey also noted shoulder apprehension and a positive 
SLIR test.  Dr. Sauerbrey diagnosed a cervical strain, right shoulder Type II SLAP lesion 
and right shoulder AC arthritis and impingement syndrome.  Dr. Sauerbrey recom-
mended an MRI arthrogram of the right shoulder and indicated he believed Claimant 
had a labral tear.
4. Claimant underwent an MRI with fluoroscopic injection of the right shoulder on 
July 10, 2008.  The MRI revealed a 4 cm multilocular ganglion cyst located at the 
anterior/inferior margin of the suprascapular notch positioned between the supraspina-
tus and subscapularis muscle bellies at the medial margin of the coracoid process that 
appeared to communicate with the joint capsule.  The MRI also revealed normal gle-
nohumeral joint ligaments and labral complex with no evidence of a rotator cuff tear.  
The MRI also revealed AC joint arthropathy with a Type I acromion.  Claimant also un-
derwent a cervical MRI on July 10, 2008 that revealed some small disk protrusion at the 
C5-6 level, a minute central disk protrusion at the C6-7 level with no evidence of com-
pression of the spinal cord or exiting roots.
5. Claimant returned to Dr. Sauerbrey on July 15, 2008 and discussed the findings 
of her right shoulder MRI.  Dr. Sauerbrey opined his belief that based on the shoulder 
and neck MRI’s, Claimant’s symptoms were likely coming from the shoulder joint.  Dr. 
Sauerbrey recommended surgical management of the shoulder and noted that the only 
other option was to attempt an injection to try to get the shoulder symptoms to settle 
down.  Claimant returned to Dr. Sauerbrey on August 5, 2008.  Dr. Sauerbrey reiterated 
his opinion that Claimant needed to undergo surgery for a decompression of the cyst 
and labral tear.  Dr. Sauerbrey requested preauthorization for the surgery, but the re-
quest for preauthorization was denied by Insurer.
6. Claimant was referred for an IME with Dr. Scott on September 29, 2008.  Dr. 
Scott performed a physical examination that revealed no swelling of the right shoulder, 
but did note crepitance with forward flexion.  Dr. Scott noted Claimant had negative drop 
arm sign and negative apprehension sign.  Dr. Scott reviewed Claimant’s medical re-
cords, including the MRI reports from Dr. Jones dated July 10, 2008.  Dr. Scott opined 
that the Claimant suffered a strain to the posterior superior right shoulder in the May 23, 



2008 incident.  Dr. Scott further opined that the ganglion cyst and the AC joint arthropa-
thy were degenerative in nature and more likely than not pre-existed Claimant’s May 23, 
2008 injury.  Dr. Scott recommended Claimant continue with an exercise program for 
her neck and right shoulder and consider a steroid injection if her shoulder continued to 
remain symptomatic, or alternatively, spray and stretch therapy to the right lateral neck 
and trapezius area.
7. Claimant continued to treat with Dr. Sauerbrey on October 23, 2008 with contin-
ued complaints of pain in her right shoulder.  Dr. Sauerbreay provided Claimant with an 
injection to the shoulder and noted his opinion that Claimant was a surgical candidate 
as a result of her May 23, 2008 injury.  Claimant returned to Dr. Sauerbrey on Novem-
ber 25, 2008 with continued complaints of shoulder pain.  Dr. Sauerbrey noted Claimant 
had swelling in the shoulder.  Dr. Sauerbrey provided Claimant with a prescription for 
Vicodin for the pain.  
8. Dr. Sauerbrey referred the Claimant to Dr. Tobey for a second opinion on De-
cember 5, 2008.  Dr. Tobey noted Claimant injured her right shoulder when she was 
pushing a wheelchair and the wheelchair began to tip over and Claimant reacted by 
grabbing the wheelchair and pulling it over towards the right.  Dr. Tobey diagnosed 
claimant with probable rotator cuff teninosis and symptomatic right supracular notch 
cyst.  Dr. Tobey noted that he did not have a complete copy of Claimant’s medical re-
cords, but based upon his review of the available medical records, Dr. Tobey opined that 
Claimant’s cyst was pre-existing, but asymptomatic.  Therefore, Dr. Tobey opined that 
the proposed surgery was reasonable and related to the work injury of May 23, 2008.
9. Claimant has a history of prior injuries to her right shoulder, including surgery 
consisting of a subacromial decompression of the shoulder on April 9, 1998.  Claimant 
had another aggravation of her right shoulder in November, 2005 when she was lifting a 
box at work.  Claimant underwent a course of treatment with Dr. McLaughlin that was 
completed by October 2007.
10. Respondents obtained the testimony of Dr. Sauerbrey in conjunction with this 
hearing.  Dr. Sauerbrey testified that on his examination on July 1, 2008, Claimant pre-
sented with a positive shoulder apprehension test and a positive sideline internal rota-
tion (“SLIR”) test.  Dr. Sauerbrey testified that the SLIR test is one that he uses in his 
own practice to test for a possible labral tear.  Dr. Sauerbrey also testified that the ap-
prehension test is also used to test for a labral tear.  The results of these tests led him to 
believe Claimant had a torn labrum and that Claimant’s complaints were resulting from 
her symptoms in her shoulder radiating into her neck.
11. Dr. Sauerbrey testified that he reviewed the MRI film and MRI report.  According 
to Dr. Sauerbrey’s interpretation of the MRI film, he opined that the MRI revealed a torn 
labrum that Dr. Sauerbrey believed was related to Claimant’s industrial injury.  Dr. Sau-
erbrey admitted on cross examination that the radiologist report did not indicate that 
Claimant had a torn labrum, but explained that the report shows that there is a commu-
nication between the joint and the cyst, and that communication is through a tear.
12. Respondents presented the testimony of Dr. Scott at hearing.  Dr. Scott testified 
that the arthrogram performed on July 10, 2008 did not show a labral tear.  Dr. Scott 
also testified that labral tears are typically throwing injuries, and Claimant’s mechanism 
of injury was not probable to lead to a labrum tear.  Dr. Scott opined that he believed a 
work injury did occur, but thought that the injury was limited to a muscular strain.  Dr. 



Scott further testified that he believed the ganglion cyst in Claimant’s shoulder pre-
existed the industrial injury and was not caused or aggravated by the industrial injury.  
Dr. Scott opined that he believed Claimant’s condition could reasonably be treated with 
surgery, but that the surgery was not related to the industrial injury.  
13. This case involves somewhat diverse medical opinions from the various treating 
and examining physicians.  The ALJ finds the opinion of Dr. Sauerbrey most persuasive 
with regard to the cause of Claimant’s current complaints.  Dr. Sauerbrey’s explanation 
with regard to what is shown in the MRI film is the most credible and persuasive testi-
mony explaining Claimant’s symptoms.  The ALJ credits this testimony over the testi-
mony of Dr. Scott and finds that Claimant’s industrial injury caused the need for surgery.
14. The ALJ finds that the evidence shows that Claimant was asymptomatic with re-
gard to her right shoulder complaints for at least seven (7) months prior to her industrial 
injury.  Claimant has consistently complained of symptoms to her right shoulder follow-
ing the industrial injury.  Moreover, the positive SLIR test and positive apprehension test 
as noted by Dr. Sauerbrey, combined with the MRI findings demonstrate that it is more 
probably true than not that Claimant needs shoulder surgery to cure and relieve the ef-
fects of the industrial injury.  The ALJ also notes that Dr. Scott found a negative appre-
hension test on his examination in September 2008.  However, the ALJ resolves this 
conflict in the evidence in favor of Claimant and determines that the surgery recom-
mended by Dr. Sauerbrey is reasonable, necessary and related to Claimant’s May 23, 
2008 injury.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation.  Section 8-40-102(1), 
C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  A pre-
ponderance of the evidence is that leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its mer-
its.  Section 8-43-201, supra.  
2. A compensable industrial accident is one that results in an injury requiring medi-
cal treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the indus-
trial aggravation is the proximate cause of the disability or need for treatment.  See H & 
H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent Injury 
Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is compensa-
ble if it “aggravates accelerates or combines with“ a preexisting disease or infirmity to 
produce disability or need for treatment.  See H & H Warehouse v. Vicory, supra.
3. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 



(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).
4. As found, the ALJ concludes that Claimant has shown that the industrial injury on 
May 23, 2008 caused, aggravated or accelerated her need for shoulder surgery rec-
ommended by Dr. Sauerbrey.

ORDER

 It is therefore ordered that:

 1. Respondents shall pay for the shoulder surgery recommended by Dr. 
Sauerbrey pursuant to the Colorado Medical Fee Schedule.

All matters not determined herein are reserved for future determination.

DATED:  November 24, 2009

Keith E. Mottram
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-785-388

ISSUES

¬ Whether Claimant proved by a preponderance of the evidence that she suffered 
a compensable injury arising out of and in the course and scope of her employment with 
employer?
¬ If Claimant did suffer a compensable injury, whether Claimant proved by a pre-
ponderance of the evidence that the medical treatment she received was reasonable, 
necessary and related to her industrial injury and was provided by an authorized pro-
vider?
¬ Whether Claimant’s claim for compensation is barred by the applicable statute of 
limitations?

FINDINGS OF FACT

1. Claimant was employed as a paraprofessional for employer from 1997 through 
2008 working with special needs children.  Claimant was hired to work with a wheelchair 
bound student who was a quadriplegic and her job duties included Claimant getting the 
student fully included in a classroom.  Claimant would get the student off the school bus 
at 7:50 a.m. and would transport the student to the classroom.  Claimant would follow 
the student during the school day and would put the student back on the school bus at 



2:45 p.m.  Due to the student’s condition, Claimant was responsible for changing the 
student’s diaper approximately twice per day.  When Claimant began working with em-
ployer in 1997, the student was in fifth grade and weighed approximately fifty (50) 
pounds.  In order to change the student, Claimant would need to take the student into 
the bathroom where a table was located, lift the student onto the table and change the 
student’s diapers.  Claimant continued to care for this student until the student gradu-
ated in 2005.  By the time the student graduated, Claimant testified the student weighed 
approximately ninety (90) pounds.
2. Claimant developed back pain beginning during the 2004-2005 school year.  
Claimant testified that during 2005, she would notice the back pain in the evening when 
she was finished for the day, and also in the morning when she would wake up.  Claim-
ant reported this back pain to her physicians, but believed the back pain was related to 
her arthritic process.
3. Claimant had a history of non-work related psoriatic arthritis for which Claimant 
sought treatment with National Jewish Medical Center (“National Jewish) and her per-
sonal physician, Dr. Scheuer.  Claimant’s psoriatic arthritis caused other symptoms in 
Claimant to develop, including splitting fingernails and extreme fatigue.  Claimant began 
receiving treatment for her other symptoms with National Jewish in April 2005.  Claimant 
did not, however, report complaints of back pain to her physicians at National Jewish.
4. Claimant had taken a leave of absence from her position as a paraprofessional 
with employer beginning in the 2005-2006 school year.  Claimant submitted a letter indi-
cating of resignation indicating her intention to not return for the 2006-2007 school year 
on January 30, 2006 after her leave of absence.  However, Claimant did return to the 
school district as a paraprofessional during the 2007-2008 school year.  Claimant then 
resigned her position with the school district on March 10, 2008 indicating that she was 
unable to fulfill her duties in her role as a paraprofessional apparently because of her 
non-work related infections.  Claimant continued to work for employer part time in the 
role as a bus driver after resigning her position as a paraprofessional in 2006.
5. Claimant apparently first sought treatment for her low back pain with Dr. Niebur in 
May 2008.  Claimant acknowledged that she did not report her back pain as being work 
related upon seeking treatment with Dr. Niebur.  Claimant was referred from Dr. Niebur 
to Dr. Hahn.  Dr. Hahn noted on May 28, 2008 that Claimant had experienced low back 
pain for approximately five (5) years now and had recently undergone a Magnetic 
Resonance Image (“MRI”) that revealed a small annular tear and L4-5 with a small disc 
bulge at the L5-S1 level.  Claimant was diagnosed with low back pain, possibly due to 
the annular tear and disc bulge and provided with and epidural steroid injection (“ESI”).  
Claimant returned to Dr. Hahn on August 11, 2008 and noted that she had better than 
50% improvement following a second ESI, before her pain slowly returned after a camp-
ing weekend.
6. Claimant was subsequently referred to Dr. Corenman on November 4, 2008.  
Claimant reported to Dr. Corenman that she developed a gradual onset of low back pain 
in approximately 2005 to 2006.  Claimant reported her back pain initially improved with 
stretching, but eventually became more chronic and referred somewhat into the bilateral 
hip regions.  Dr. Corenman noted that Claimant’s low back pain was likely caused by 
her degenerative disk disease at L5-S1 and mild degenerative changes at L4-L5.  Dr. 
Corenman recommended facet blocks at L3 through S1 and, if that were to be success-



ful, Claimant would be a candidate for rhizotomies and if the Claimant’s symptoms were 
facetogenic pain, then her symptoms would not be related to her work.  Dr. Corenman 
further opined that he believed Claimant had typical advancement of degenerative disc 
disease based upon his review of the MRI and x-rays, but noted he could not discount 
that there was some chronic aggravation from her job.
7. After undergoing facet block injections that provided Claimant with no relief, Dr. 
Corenman recommended Claimant undergo discograms at the L3-4, L4-5 and L5-S1 
levels.  Claimant was found to have severe pain at the L5-S1 level and L4-L5 level with 
a normal disc without pain at the L3-L4 level.  On December 26, 2008, Dr. Corenman 
noted Claimant was a possible surgical candidate for a 2-level fusion based upon the 
results of the discograms.  Dr. Corenman testified in this matter that the positive results 
at the L4-L5 and L5-S1 level with a normal result at the L3-L4 level indicated that 
Claimant’s pain generators were her discs and she didn’t have a thalamic pain process-
ing issue.  Dr. Corenman opined that Claimant’s degenerative disc disease was aggra-
vated by her work activities as a paraprofessional with employer and that her need for 
surgery was causally related to her work exposure.  Dr. Corenman opined that Claim-
ant’s work activities aggravated her underlying degenerative disc disease based upon 
Claimant’s history that she began to develop low back pain during the 2005-2006 time 
frame after working with students.  Dr. Corenman opined that Claimant’s degenerative 
disc disease was asymptomatic until the lifting episodes at work, involving prolonged 
lifting, bending and twisting, aggravated Claimant’s condition.
8. Claimant underwent an Independent Medical Examination (“IME”) with Dr. Paz 
on May 27, 2009.  Dr. Paz reviewed Claimant’s medical records in conjunction with the 
IME and noted Claimant’s job duties as a paraprofessional, including Claimant’s gradual 
onset of low back pain over time without any specific date of occurrence.  Dr. Paz noted 
that Claimant reported her low back pain would be aggravated with hunting during Sep-
tember and October each year for over the past ten (10) years.  Dr. Paz provided a re-
port that set forth his opinion that Claimant’s degenerative disc disease was not causally 
related to her work related exposures between 1997 and 2008.   Dr. Paz opined that the 
etiology of Claimant’s lumbar degenerative disc disease is a combination of advancing 
age, a genetic predisposition to development of lumbar degenerative disc disease and 
possibly recreational activities.
9. Dr. Paz testified in this matter and elaborated on his opinion in this matter.  Dr. 
Paz testified that he was familiar with the employment activities performed by parapro-
fessionals based upon his experience providing medical care for employees of a differ-
ent school district.  Dr. Paz noted that Claimant was experiencing symptoms prior to 
2006, but her symptoms were ultimately diagnosed as psoriatic arthritis.  Dr. Paz opined 
that he did not believe that Claimant’s employment activities as a paraprofessional ag-
gravated her degenerative disc disease because there was no medical records estab-
lishing the extent of degree of her symptoms, other than prior to 2006.  Dr. Paz noted 
that according to Claimant’s testimony, she recovered from any symptoms that would 
develop during the day, just as Claimant would recover from any exacerbation of her 
back pain she developed while hunting during the months of September and October.
10. Respondents introduced employment records, including an undated note from 
Ms. Haberman establishing Claimant’s timeline for employment.  According to Ms. 
Haberman, Claimant complained of back problems to her supervisor during the 2005-



2005 school year, but did not report the problems as stemming from any particular inci-
dent.  The ALJ finds Respondents were unaware Claimant was alleging a workers’ 
compensation injury until her attorney filed a Workers’ Claim for Compensation on Feb-
ruary 6, 2009.
11. The ALJ finds the testimony of Claimant credible and finds that Claimant began 
to develop low back pain while at work during the 2004-2005 school year.  The ALJ 
credits Claimant’s testimony that lifting the special needs student who weighed nearly 
ninety (90) pounds aggravated her back pain and developed the onset of her symp-
toms.  The ALJ notes that Claimant’s testimony in this regard is consistent with the re-
ports to her medical providers and the employer records.  The ALJ finds Claimant’s tes-
timony credible that the symptoms continued to develop even after she resigned her 
position as a paraprofessional until May 2008 when she eventually sought medical 
treatment.  Despite resigning her position for health reasons unrelated to this claim, 
Claimant’s symptoms never returned to her baseline level.  The ALJ finds the testimony 
of Claimant credible that she did not initially understand the compensable nature of her 
symptoms.  Regardless, however, Claimant did not seek medical treatment for her 
symptoms until 2008.  Therefore, Claimant’s back condition did not become a compen-
sable injury until she sought medical treatment for her back pain.
12. The ALJ further finds that Claimant did not know the compensable nature of her 
claim for workers compensation benefits until Dr. Corenman’s December 26, 2008 re-
port opined that Claimant’s pain was caused by an aggravation for the degenerative 
disc disease, and not by Claimant’s psoriatic arthritis.
13. The ALJ credits the testimony of Dr. Corenman over the conflicting testimony of 
Dr. Paz.  The ALJ finds the testimony of Dr. Corenman consistent with Claimant’s testi-
mony and supported by the records of other physicians.  The ALJ finds Claimant has 
shown that it is more probably true than not that her job as a paraprofessional aggra-
vated or accelerated her degenerative disc disease and caused her current need for 
treatment.
14. The ALJ finds that Claimant did not report the injury to her employer in writing un-
til February 6, 2009.  Therefore, the treatment received by Claimant prior to February 6, 
2009 is deemed to be unauthorized.  After reporting her injury, Employer did not refer 
Claimant for medical treatment.  Therefore, the choice of treating physician was trans-
ferred to Claimant.  The ALJ finds the treatment from Dr. Corenman, and his referrals, 
obtained after February 6, 2009 to be authorized.  The ALJ further finds the treatment 
from Dr. Corenman and his referrals after February 6, 2009 to be reasonable, necessary 
and related to her occupational exposure.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a Workers’ Compensation case are not 



interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra.

 2.  The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006).

 3. Claimant must show that the injury was sustained in the course and scope 
of his employment and that the injury arose out of her employment.  A compensable in-
dustrial accident is one that results in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the em-
ployee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  See H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent Injury Fund v. Thomp-
son, 793 P.2d 579.  A work-related injury is  compensable if it “aggravates, accelerates 
or combines  with” a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra.   Whether there is a sufficient 
“nexus” or relationship between the Claimant’s employment and his injury is one of fact 
for resolution by the ALJ based on the totality of the circumstances.  In re Question 
Submitted by the United States Court of Appeals, 759 P.2d 17 (Colo. 1988).  The ques-
tion of whether a claimant has  proven that a particular disease, or aggravation of a par-
ticular disease, was caused by a work-related hazard is one of fact for determination by 
the ALJ.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. 
App. 1999).

 4. The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  “Occupational disease” is 
defined by Section 8-40-201(14), C.R.S. as:

 [A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment.



5. This section imposes additional proof requirements beyond that required for an 
accidental injury by adding the “peculiar risk” test; that test requires that the hazards as-
sociated with the vocation must be more prevalent in the work place than in everyday 
life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  The ex-
istence of a preexisting condition does not defeat a claim for an occupational disease.  
Id.  A claimant is entitled to recovery only if the hazards of employment cause, intensify, 
or, to a reasonable degree, aggravate the disability for which compensation is sought.  
Id.  Where there is no evidence that occupational exposure to a hazard is a necessary 
precondition to development of the disease, the claimant suffers from an occupational 
disease only to the extent that the occupational exposure contributed to the disability.  
Id.  Once claimant makes such a showing, the burden shifts to respondents to establish 
both the existence of a non-industrial cause and the extent of its contribution to the oc-
cupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).
6. As found, the ALJ determines that Claimant’s job duties as a paraprofessional 
aggravated her degenerative disc disease and eventually resulted in her need for treat-
ment.  The ALJ finds that Respondents are liable for the reasonable, and authorized 
medical treatment necessary to cure and relieve the Claimant from the effects of her in-
dustrial injury.
7. Section 8-43-404(5)(a), C.R.S. provides, as relevant here:
 In all cases of injury, the employer or insurer has the right in the first in-

stance to select the physician who attends said injured employee.  If the 
services of a physician are not tendered at the time of injury, the employee 
shall have the right to select a physician or chiropractor.

8. Treatment is compensable under the Colorado Workers’ Compensation Act (“the 
Act”) where it is provided by an ”authorized treating physician.”  Bunch v. Industrial 
Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); see also Sections 8-42-
101(1)(b), 3.6(b), 8-42-107(8)(b)(I), 8-43-404(7), 8-43-501(3)(e)(III), 8-43-502(2), C.R.S. 
(all referring to “authorized treating physician”).  “Authorization” as that term is used in 
workers’ compensation proceedings, refers to a physician’s status as the health care 
provider legally authorized to treat an injured employee.  Mason Jar Restaurant v. In-
dustrial Claim Appeals Office, 862 P.2d 1026 (Colo. App. 1993).  Section 8-43-404(5)(a) 
givers employers or insurers the right to choose the treating physicians in the first in-
stance in order to protect their interest in being apprised of the course of treatment for 
which they could ultimately be held liable.  Bunch v. Industrial Claim Appeals Office, su-
pra. (emphasis added).  That initial right of selection passes to the employee only if 
medical services are not timely tendered by the employer or insurer.  Id.  
9. An employer has the obligation to designate a treating physician forthwith upon 
notice of the injury, or else the right of selection passes to the employee.  Rogers v. In-
dustrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  If the employee obtains 
unauthorized medical treatment, the employer or its insurer is not required to pay for it.  
Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 2006).  An employer is  
deemed notified of an injury when it has “some knowledge of accompanying facts con-
necting the injury or illness with the employment, and indicating to a reasonably consci-
entious manager that the case might involve a potential compensation claim.  Jones v. 



Adolph Coors Co., 689 P.2d 681 (Colo. App. 1984) (quoting 3 A. Larson, Workman’s 
Compensation Law § 78.31(a) at 15-105 (1983)).
10. As found, Respondents were unaware Claimant was alleging a work related in-
jury until Claimant filed a workers’ claim for compensation on February 6, 2009.  There-
fore, Respondents’ obligation to designate a physician did not arise until Claimant re-
ported her injury as being compensable.  Respondents are therefore not responsible for 
the medical treatment Claimant received prior to February 6, 2009 as this treatment is 
not considered emergency treatment and was not authorized by Respondents.
11. As found, after Claimant reported her injury to her employer on February 6, 2009, 
Respondents failed to designate a medical provider to treat Claimant for her work re-
lated injury.  Therefore, Dr. Corenman became authorized by virtue of Section 8-43-
404(5)(a) after February 6, 2009.
12. Respondent also alleges that Claimant’s claim for compensation is barred by the 
statute of limitations.  The ALJ is not persuaded.
13. Section 8-43-103(2) provides in pertinent part:

[T]he right to compensation and benefits provided by said articles shall be 
barred unless, within two years after the injury or after death resulting 
there from a notice claiming compensation is filed with the division.

14. In determining when the statute of limitations begins to run, Colorado courts fol-
low the “discovery” rule.  Under that rule, the statute of limitations for filing a workers’ 
compensation claim commences when “the claimant, as a reasonable [person], should 
recognize the nature, seriousness, and probable compensable character of his injury.”  
City of Boulder v. Payne, 426 P.2d 194 (1967).  The “onset of disability” refers to the 
date the disease impaired claimant’s ability to efficiently and effectively perform the du-
ties of her regular employment.  Ricks v. Industrial Claim Appeals Office, 809 P.2d 1118 
(Colo. App. 1991); Jefferson County Schools v. Headrick, 734 P.2d 659 (Colo. App. 
1986).  
15. As found, despite having symptoms of low back pain related to her occupational 
disease, Claimant did not seek medical treatment for her back symptoms until May 
2008.  When Claimant initially sought treatment for her low back complaints, her physi-
cians did not relate her symptoms to her work until Dr. Corenman opined that her work 
as a paraprofessional aggravated her underlying asymptomatic degenerative disc dis-
ease after the discogram studies.  Therefore,  the ALJ finds that the statute of limitations 
on Claimant’s claim for benefits did not begin to run until December 2008 and Claim-
ant’s claim is not barred by the statute of limitations.

ORDER

 It is therefore ordered that:

 1. Respondents are to pay for the reasonable, necessary and related medi-
cal treatment obtained by Claimant from authorized providers after February 6, 2009.

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.



If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as  indicated on certificate of mailing or service; other-
wise, the Judge's order will be final.  You may file the Petition to Review by mail, as long 
as the certificate of mailing attached to your petition shows: (1) That you mailed it within 
twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For statu-
tory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a pet i t ion to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  November 25, 2009

Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
W.C. No. 4-733-532

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

ISSUES

The issues to be determined by this decision concern average weekly wage (AWW); 
temporary total (TTD) and/or temporary partial (TPD) disability benefits; and, whether 
child care expenses under the specific circumstances of this case may be awarded as 
ancillary to medical care.  Claimant disputes Respondents’ calculation of TTD benefits 
for using an improper AWW, and Claimant seeks TPD and TTD benefits.  Claimant also 
seeks recovery of child-care costs for child-care allegedly incidental to her medical 
treatment.  Respondents allege that Claimant’s child care is not compensable, that 
Claimant is not entitled to temporary benefits pursuant to the applicable law, and that 
Respondents’ calculation of Claimant’s AWW without health benefits paid by the Em-
ployer at the time of her termination is proper.   Claimant bears the burden of proof, by a 
preponderance of the evidence, on all issues heard.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:



Preliminary Findings

 

 1. The Claimant is  a dental hygienist and teacher who was  injured by a fall in 
the parking lot of the Employer in October 2006.  A program of conservative care failed 
to improve her back injury from the October 2006 fall and as a consequence, she has 
been unable to work as often as she had prior to the injury, and she underwent surgery 
in August 2009.  Claimant did not receive indemnity benefits from Respondents until 
August 2009.  She is a 43 year-old female .

 2.       On October 27, 2006, the Claimant slipped and fell on ice in the parking lot 
of the Employer, sustaining injuries to her left leg, lower back, shoulders, and neck.

 3.       The Claimant received treatment for her injuries at Concentra Clinic. 

 4.       After the injury, Claimant’s injuries to her neck, shoulders, and legs im-
proved following a course of physical therapy, trigger point injections, steroid injections, 
and bio- feedback.  Nonetheless, the Claimant continued to suffer pain in her back and 
an associated limited range of motion.

 5.       The Claimant received care through the Concentra Health System and its 
doctors throughout her recovery process, including physical examinations, physical 
therapy, as well as physical medicine consultations. 

 6.      Eric Tentori, D.O., at the Concentra Clinic issued unqualified full duty return 
to work releases for the Claimant on November 28, 2006, and December 5, 2006.

 7.      Robert Kawasaki, M.D., issued a full duty return to work release for Peti-
tioner on May 17, 2007.

 8.     John Burris, M.D., issued a full duty return to work release for the Claimant 
on January 15, 2008.

 9.     On October 15, 2008, Edwin Healy, M.D., conducted an independent medi-
cal examination (IME) of the Claimant, recommending more aggressive treatment.  Dr. 
Healy issued a return to work release with limits on Claimant: no lifting over 10 pounds 
and no twisting at the waist. 

 10.      Claimant underwent back surgery on August 17, 2009, in order to treat her 
continuing back pain. 

 11.    The Claimant had two jobs at the time of her injury.  She worked as a 
teacher with the Employer, and as a dental assistant with H_, where she cared for pa-
tients in various nursing homes.

 12.     The Claimant has had a variable employment history since her back injury. 
She left the Employer herein on September 6, 2007, and undertook subsequent em-
ployment at K_. 

 13.      On March 11, 2008, Kids in Need of Dentistry terminated the Claimant as 
a result of her inability to focus and her fatigue. 



 14.      The Claimant secured employment in the dental practice of W_, beginning 
April 1, 2008.  _ terminated Claimant’s employment on August 21, 2008, due to the fa-
tigue and pain associated with her injury and medications. 

 15.      The Claimant presently works at P_ teaching dental assistants in four, 
four-hour shifts per week. She also continues to work on a limited, contractual basis 
with H_.  

Average Weekly Wage and Temporary Disability Benefits

 

 16.      Upon her termination on March 11, 2008, from her job with K, the Claimant 
was eligible for COBRA benefits at a cost of $509.01 per month, or $117.46 per week. 

 17.    On August 17, 2009, Respondents began paying the Claimant TTD benefits 
following her back operation.

 18.      To calculate TTD benefits, Respondents set an AWW of $660.71 based on 
the Claimant’s employment with the Employer herein in October 2006.  Neither Re-
spondents nor Claimant contest that the $660.71 figure represents $593.95 earned by 
the Claimant in her primary job as a teacher for the Employer, and $66.76 earned in her 
secondary job as a dental assistant at Home Care Dental Services

 19.       In addition to earning $593.95 in income each week from the Employer, 
and $66.76 per week at H, the Employer paid health care benefits for the Claimant in 
the amount of $42.00 per week, as reflected in a Statement of Weekly Earnings issued 
by the Employer on August 2, 2007.  

 20.       Respondents’ AWW calculation does not include the $42.00 in Employer 
paid health care benefits. 

 21.      The Claimant alleges that a proper AWW calculation would either include 
the $42.00 in health care benefits  for a total AWW of $702.71, or it should reflect the 
COBRA benefits available upon her termination from Kids In Need of Dentistry. 

 22.       The cost for Claimant to maintain group health coverage following her in-
jury has been $117.46 weekly, which is her cost of COBRA coverage following termina-
tion from K in March 2008.  Accordingly, the ALJ finds that the AWW should be $778.17, 
which represents the sum total of $593.95 for Claimant’s salary with the Employer at the 
time of injury, $66.76 for her weekly income from H at the time of injury, and $117.46 for 
the costs to maintain group health coverage available from a subsequent employer 
whereby her employment ended because of the compensable injury herein.

Child Care Services

 23.      While receiving care from Concentra Clinic, the Claimant had to find child- 
care for her three children for whom she otherwise provides continuous supervision. 



 24.       The Claimant brought her children to one medical appointment at the 
Concentra Clinic, resulting in an atmosphere that the attending doctor, Dr. Kawasaki, 
described as “very chaotic.” 

 25.       The Claimant incurred $2,310.00 in child-care expenses to place her chil-
dren in supervised care while she attended medical appointments.

           26.      There is no persuasive evidence that any physician prescribed child-care 
services as part and parcel of her medical treatment.

 27.      Claimant requests: (1) an AWW that reflects either $42.00 in weekly health 
care benefits provided by the Employer at the time of her injury, or an AWW that reflects 
COBRA coverage available to her upon her termination from K on March 11, 2008; (2) 
two periods of TTD, the first period covering three weeks following her termination from 
K in March 2008, and the second covering a one-week period after her termination from 
the office of Dr. _ in August 2008; (3) a payment of $9.53 per day for 1,022 days, less 
$954.50 earned in 2007 and 2008; (4) a TPD award of $10,781.96 for a period from 
August 28, 2008, to August 17, 2009; and, (5) reimbursement of $2,310.00 for child care 
services while Petitioner received medical care from Concentra Clinic.

 28.       Respondents deny that Claimant should receive any temporary disability 
benefits pursuant to § 8-40-105(3)(c), C.R.S. (2009), because her authorized treating 
doctors released her to return to work at full duty.  Moreover, Respondents claim that 
the $42.00 to be added to the Claimant’s AWW represents a fringe benefit not contem-
plated by § 8-40-201(19)(b), C.R.S. (2009).  Respondents also assert that child- care 
during medical treatment is not a compensable benefit.    

Ultimate Findings

 29. Claimant has proven, by a preponderance of the evidence, that her AWW 
includes the cost of replacing her Employer-financed health insurance benefits, thus, 
her AWW at present is $778.17, inclusive of the cost to her of maintaining group health 
care benefits following her termination from K. The cost for Claimant to maintain group 
health coverage following her injury has been $117.46 weekly, which is her cost of CO-
BRA coverage following termination from K in March 2008. 

 30. Claimant failed to prove, by preponderant evidence, that she was tempo-
rarily disabled at any time prior to her surgery of August 17, 2009.  Respondents have 
admitted TTD from August 17, 2009 and continuing, pursuant to a General Admission of 
Liability, filed on August 26, 2009.  The admitted AWW and TTD rate is what is disputed.
 

31.     Claimant has failed to prove, by preponderant evidence, that the costs of 
child-care amount to medically prescribed medical care and treatment.

CONCLUSIONS OF LAW



 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

Average Weekly Wage

a.  Respondents admitted an AWW of $660.91 and TTD benefits of $440.47 
per week from August 17, 2009 and continuing (General Admission, filed August 26, 
2009). Whether or not Claimant actually purchased that health coverage at the time of 
her separation from employment, proximately caused by the original compensable in-
jury, should not preclude the cost thereof as a factor in calculating AWW to reflect the 
cost of continuation of heath coverage.  Sears Roebuck & Co. v. Indus. Claim Appeals 
Office, 140 P.3d 336 (Colo. App. 2006); Ray v. Indus. Claim Appeals Office, 124 P.3d 
891 (Colo. App. 2005).  Moreover, the Colorado Supreme Court has held that an ALJ 
may properly consider the cost to an employee of purchasing a subsequent employer’s 
COBRA insurance in the calculation of a claimant’s AWW.  Avalanche Indus., Inc. v. 
Clark, 198 P.3d 589 (Colo. 2008).  Accordingly, as found the Claimant’s AWW is 
$778.17, which represents the sum total of $593.95 of her salary with the Employer at 
the time of injury, $66.76 for her weekly income from H at the time of injury, and $117.46 
for the costs of maintaining group health coverage available from a subsequent em-
ployer, whereby her separation from employment with the subsequent employer was 
proximately caused by the effects of her original compensable injury.   The differential 
between the admitted TTD rate and the re-established TTD rate is $78.30 per week.
 

Temporary Disability Benefits

 b. § 8-42-105(3)(c), C.R.S. (2009), provides that “[t]emporary total disability 
benefits shall continue until the first occurrence of any one of the following: . . . (c) [t]he 
attending physician gives the employee a written release to return to regular employ-
ment.”  As found, the Claimant received unqualified return to work releases from her 
authorized treating physicians on November 26, 2006, December 5, 2006, May 17, 
2007, and January 15, 2008.  Until she underwent back surgery in August 2009, she 
had not received work-related restrictions by a doctor.  Moreover, as Respondents note, 
Dr. Healy’s IME on October 15, 2008, is without legal standing on the issue of a release 
to return to work.  See Dejoy v. The Shaw Group, W.C. No. 4-741-382 [Industrial Claim 
Appeals Office (ICAO), May 14, 2009].  Despite Claimant’s prolonged recovery, the ALJ 
cannot find pursuant to § 8-42-105, that Claimant is entitled to temporary benefits prior 
to her August 2009 surgery.  Her variable employment during this time negates the idea 
of temporary disability prior to the August 2009 surgery.
 
Child Care

 c.           Medical benefits in the child-care context are  compensable, only if the 
service requested is medical in nature or “incidental to obtaining such medical . . . 
treatment.” Country Squire Kennels v. Tarshis, 899 P.2d 362 (Colo. App. 1995), citing 
Indus. Comm’n v. Pacific Employers Ins. Co., 120 Colo. 373, 209 P.2d 908 (1949).  



Services that are “medical in nature” include home health services in the nature of “at-
tendant care” if reasonably needed to cure or relieve the effects of the industrial injury.  
Atencio v. Quality Care, Inc., 791 P.2d 7 (Colo. App. 1990).   In Kuziel v. Pet Fair, Inc., 
931 P.2d 521, 522-23 (Colo. App. 1996), the court held that a claimant’s $300 expendi-
ture on a plane ticket for a family member to fly to Colorado to provide child care while 
the claimant underwent treatment for a work-related injury was not compensable be-
cause the services “did not relieve the symptoms or effects of the injury and were not 
directly associated with the claimant’s physical needs.”  One year later, the court held in 
Bellone v. Indus. Claims Appeals Office, 940 P.2d 1116, 1118 (Colo. App. 1997), that 
child care services were compensable following medical testimony from a claimant’s 
neuropsychologist affirming the need for child care so that the claimant could rest while 
recovering from a work-related injury.  The court distinguished Kuziel on the basis that 
there was no medical testimony in Kuziel as in Bellone that suggested the child care 
services were essential to the claimant’s course of recovery. Id.   The ALJ concludes 
that Bellone controls in this case.  As found, Claimant presented no medical testimony 
that child care services were essential to the course of her recovery.  Dr. Kawasaki 
noted that the presence of Claimant’s children in the attending room created a “very 
chaotic” atmosphere,” but he was nonetheless able to complete his examination.  

ORDER

IT IS, THEREFORE, ORDERED THAT:

 A. The Claimant’s average weekly wage is  hereby re-established at $778.17, 
which yields a temporary total disability benefit rate of $518.77 per week.

 B. In addition to temporary disability benefits paid pursuant to the recent 
general Admission of Liability, Respondents  shall pay Claimant the differential of $78.30 
per week from August 17, 2009 through October 22, 2009.  from October 23, 2009, Re-
spondents shall pay the Claimant temporary total disability benefits  of $518.77 per week 
continuing until termination thereof is warranted by law.
 
 C. Any and all claims for child-care services are hereby denied and dis-
missed.

 D. Respondents shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts of indemnity benefits due and not paid when 
due.

 E. Any and all issues not determined herein are reserved for future decision. 

DATED this______day of November 2009.



____________________________
EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-746-390

ISSUES

Whether the Third Party Doctor is owed any monies for the preparation of a re-
port on October 23, 2008 in response to Claimant’s  question as  to where the ratings 
were.

FINDINGS OF FACT

1. At the commencement of the hearing there was preliminary discussion concern-
ing the matters before the ALJ.  Claimant’s counsel, while arguing his position provided 
the ALJ with a packet of exhibits and referred to them.
2. Claimant’s counsel had not offered the exhibits.  At the end of Claimant’s coun-
sel’s argument Claimant’s counsel indicated that he rested.
3. Since at that time the exhibits provided to the ALJ were not in evidence, Claim-
ant’s counsel was provided an opportunity to reopen his case in chief.  Claimant’s coun-
sel declined to do so.
4. Thus, there are no facts found by the ALJ.

CONCLUSIONS OF LAW

 Based upon there being no facts before the ALJ upon which to make a decision 
in the matter, the ALJ directed a verdict, denying and dismissing the Claimant’s  Applica-
tion for Hearing.  This written order memorializes the directed verdict.

ORDER

 It is therefore ordered that:

1. Claimant’s request for a determination of whether the Third Party Doctor is owed 
any monies for the preparation of a report on October 23, 2008 in response to Claim-
ant’s question as to where the ratings were, is denied and dismissed.
2. All matters not determined herein are reserved for future determination.

DATE: December 1, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 3-500-834

ISSUES

 1. Whether Insurer has demonstrated by a preponderance of the evidence 
that it has directly expended $20,000 for the medical treatment of Claimant’s Barylliosis 
and thus should be admitted into the Major Medical Insurance Fund (MMIF).

 2. Whether the MMIF has established the affirmative defense of laches  by a 
preponderance of the evidence.

FINDINGS OF FACT

 1. Berylliosis or Chronic Beryllium Disease (CBD) is a progressive lung dis-
ease caused by the inhalation of Beryllium dust or fumes.  The inflammation and scar-
ring caused by Beryllium in the lungs eventually leads to severely compromised lung 
function and death.  There is no cure for CBD and treatment generally requires numer-
ous doctor visits, regularly scheduled lung function testing and radiographic studies.  
Individuals  who suffer from CBD also require the use of oxygen, steroids  including 
Prednisone and bronchodilators including Albuterol.   

2. Claimant was exposed to Beryllium from 1966 to approximately 1968 
through his work as a grinder for Employer.  Insurer was Employer’s  Workers’ Compen-
sation carrier during the time period.  When Claimant was 37 years old in 1977 he un-
derwent an abnormal chest x-ray.  He subsequently proceeded through a comprehen-
sive evaluation that included lung function tests, a lung biopsy and blood analysis at the 
Cleveland Clinic.  On April 1, 1977 C. Edward Creagh, Jr., M.D.  confirmed a diagnosis 
of CBD and started Claimant on Prednisone.  On September 19, 1977 Dr. Creagh esti-
mated that Claimant had a 30% disability based on pulmonary function studies.  He re-
marked that Claimant suffered from “significant lung disease.”

3. Claimant’s First Report of Injury form was filed on October 24, 1977.  The 
form revealed that the date of the “Injury or initial diagnosis of illness” was 1966-1968 
and that Employer first knew of the injury on March 21, 1977.  However, according to a 
“First Report Inquiry” form from the Division of Workers’ Compensation the First Report 
of Injury form noted the date of injury as February 28, 1970.  Claimant filed a Worker’s 
Claim for Compensation on December 15, 1977.  Based on Dr. Creagh’s definitive di-
agnosis of CBD the Worker’s  Claim for Compensation listed the date of injury as April 1, 
1977.

4. From the period 1978 to 1981 a number of filings, hearings and appeals 
occurred regarding Claimant’s request for compensation.  On June 12, 1981 the Indus-
trial Commission issued a Final Order in this matter.  The Order provided: “It is  con-
cluded that the evidence supports the finding that the claimant has suffered a perma-
nent disability rated at 15% as a working unit as a result of the occupational disease . . . 



It is  FURTHER ORDERED that the claimant has suffered a permanent disability rated at 
15% as a working unit effective July 8, 1977.”

5. In October 1993 Insurer applied for admission into the MMIF.  The MMIF is 
one of the funds managed by the Special Funds  Unit (SFU) of the Division of Workers’ 
Compensation (DOWC).  There are three requirements for admission into the MMIF: (1) 
the employee must suffer a compensable injury; (2) the injury must have occurred be-
tween July 1, 1971 and July 1, 1981; and (3) the employer or its insurer must have paid 
at least $20,000 in medical or vocational rehabilitation benefits directly related to the in-
jury.

6. Insurer’s 1993 Application to the MMIF reflected an injury date of February 
28, 1970.  On October 15, 1993 SFU Claims Adjuster James Keown asked Insurer to 
clarify Claimant’s injury date and provide additional documentation regarding the medi-
cal benefits it had paid.  Because Mr. Keown recognized a conflict between Insurer’s 
date of injury and the date on the Employer’s First Report of Injury, he remarked that the 
claim might be a candidate for the Medical Disaster Insurance Fund (MDIF).  The MDIF 
is another fund within the SFU that applied to injuries incurred prior to July 1, 1971.

7. On December 10, 1994 Mr. Keown wrote a second letter to Insurer.  Mr. 
Keown referenced a phone conversation from a day earlier with Mr. Fairchild from In-
surer.  Mr. Keown noted that Insurer’s medical bills  and application documented that it 
had spent $23,313.05 as of that date.

8. The SFU did not issue a written administrative order denying Insurer’s 
1993 Application to the MMIF.  On April 8, 1999 Insurer’s employee Francine Bushore 
contacted SFU claims adjuster Sue Sobolik.  Ms. Bushore inquired about the status of 
Insurer’s 1993 Application for admission into the MMIF.  Ms. Bushore recounted the 
phone conversation in a May 5, 1999 letter to Director Mary Ann Whiteside.  Ms. Sobolik 
told Ms. Bushore that the application had been denied in November 1994 due to “insuf-
ficient documentation.”  Ms. Bushore noted that Insurer had never been notified of a de-
nial and “re-submitted copies of all medical documents and computer print-outs on the 
bills.”  Ms. Sobolik also told Ms. Bushore that the MDIF was the proper fund for the 
claim based on the injury date in Insurer’s application.

9. On April 26, 1999 Ms. Bushore received a letter from SFU program admin-
istrator Barbara Carter.  The letter explained that Claimant’s claim was governed by the 
MDIF because of a 1970 injury date.  However, Ms. Carter also commented that, based 
on Insurer’s  representations, Insurer did not qualify for the MDIF because its payments 
had now exceeded the $55,000.00 statutory maximum.  In a May 11, 1999 letter to In-
surer Ms. Whiteside clarified and confirmed Ms. Carter’s  determination.  Ms. Whiteside 
also offered additional information if Insurer had any further questions.

10. Insurer did not again contact the SFU regarding Claimant’s claim until it 
filed a renewed application for admission to the MMIF on December 1, 2008.  Insurer 
noted that it had paid medical benefits in the amount of $527,485.68 for the treatment of 
Claimant’s CBD.  The Application also specified an injury date of April 1, 1977.



 11. On March 9, 2009 the DOWC denied Insurer’s December 1, 2008 Applica-
tion for admission to the MMIF.  The denial was based on the following: (1) confusion 
regarding Claimant’s date of injury; (2) Insurer’s failure to demonstrate that it had spent 
$20,000 in authorized medical payments; and (3) unconscionable delay.  

 12. On July 9, 2009 Annyce Mayer, M.D. conducted an independent records 
review of Claimant’s claim.  She determined that Claimant’s only medical treatment for 
his CBD prior to July 1, 1981 was Prednisone.  Dr. Mayer defined “progression” as “any 
change in the original condition that would occur in its normal course of development.”  
She defined “sequelae as “separate conditions caused by treatment of, or other external 
influences upon, the original condition.”  Dr. Mayer explained that many of Claimant’s 
conditions were more likely than not sequelae of his  treatment for CBD.  She noted that 
Claimant’s long-term use of immune-suppressing medications caused many of the se-
quelae.  The sequelae included cor pulmonale or right-sided heart failure as a result of 
lung disease, anemia and a number of infections that resulted from his compromised 
immune system.  Dr. Mayer also remarked that Claimant suffered from a number of 
conditions that were unrelated to his CBD.

 13. Insurer’s Senior Claims Adjuster from 2008 Margaret Malone testified at 
the hearing in this  matter.  She explained that Insurer’s Medical Cost Summary Spread-
sheet (Spreadsheet) contained all medical payments for Claimant’s  claim.  The Spread-
sheet revealed that Insurer paid $527,485.68 for the period May 1980 through October 
1, 2008.  Ms. Malone commented that Insurer had pain $183,168.75 on Claimant’s 
claim for drugs, tests and procedures required to monitor Claimant’s CBD. 

 14. Lawrence Repsher, M.D. testified at the hearing in this matter.  He was 
one of Claimant’s treating physicians from approximately 1977 to 1984.  In a September 
24, 2009 report Dr. Repsher estimated that the costs directly related to the diagnosis 
and treatment of Claimant’s CBD probably exceeded $200,000.  At the hearing Dr. Rep-
sher reviewed Insurer’s compilation of drugs, tests, and procedures listed in its  Spread-
sheet.  He testified that the total payments listed in the Spreadsheet were $183,168.75 
and that each payment was directly related to Claimant’s  compensable disease.  Dr. 
Repsher also remarked that he agreed with Dr. Mayer’s opinions with the exception that 
cor pulmonale represents a progression, rather than a sequelae, of CBD.

 15. The SFU’s Manager of Claims Adjusters  Lucinda Ridley testified at the 
hearing in this  matter.  She explained that Insurer’s 1993 request for admission into the 
MMIF was  not denied but the SFU simply sought clarification of Claimant’s  date of in-
jury.  The SFU subsequently requested information from Insurer about Claimant’s date 
of injury but Insurer failed to respond.  Ms. Ridley noted that the 1999 letters  from the 
SFU were based on a 1970 date of injury and the SFU was not apprised of a 1977 in-
jury date until Insurer’s 2008 Application for entry into the MMIF.  Ms. Ridley also ex-
plained that there are a number of problems associated with attempting to review In-
surer’s medical bills  to determine whether direct payments  for treatment of Claimant’s 
CBD have exceeded $20,000.  She specifically noted that it is unknown whether medi-
cal bills  have been paid according to the fee schedule.  Ms. Ridley also commented that 



Insurer has not performed an analysis of whether the medical bills were directly related 
to Claimant’s CBD or constituted sequelae of Claimant’s condition.

 16. Insurer has failed to demonstrate that it is more probably true than not that 
it has directly expended $20,000 for the medical treatment of Claimant’s CBD.  Dr. 
Mayer persuasively explained that many of Claimant’s  conditions  were more likely than 
not sequelae of his treatment for CBD.  She noted that Claimant’s  long-term use of 
immune-suppressing medications caused many of the sequelae.  The sequelae in-
cluded cor pulmonale or right-sided heart failure as a result of lung disease, anemia and 
a number of infections that resulted from his compromised immune system.  Dr. Mayer 
also remarked that Claimant suffered from a number of conditions  that were unrelated 
to his CBD.  In contrast, Dr. Repsher testified that the total payments listed in Insurer’s 
Spreadsheet were $183,168.75 and that each payment was directly related to Claim-
ant’s compensable disease.  However, Dr. Repsher agreed with Dr. Mayer’s opinions 
regarding progression and sequelae except that cor pulmonale constituted a progres-
sion of CBD.

 17. Dr. Repsher only provided an opinion regarding the total combined cost of 
direct treatment, its sequelae and its  progression.  Insurer has not produced evidence 
as to whether it expended $20,000 exclusive of sequelae.  Insurer has only offered a 
total dollar figure with no breakdown.  With the profusion of sequelae acknowledged by 
both doctors, Insurer was required to present evidence as  to how much of the total was 
spent exclusive of treatment of sequelae that occurred after the MMIF closed.  Although 
medical benefits for the sequelae stemming from Claimant’s use of Prednisone may be 
compensable as a natural consequence of Claimant’s  CBD, the sequelae constitute a 
new and distinct injury for purposes of admission into the MMIF.  Any sequelae that oc-
curred after July 1, 1981 constitute separate injuries for which the cost of treatment 
cannot be applied toward the $20,000 threshold.  In the absence of persuasive evi-
dence regarding the $20,000 limit, Insurer has failed to carry its burden of proof.

 18. The MMIF has established that it is  more probably true than not that it jus-
tifiably relied on Insurer’s  representations regarding Claimant’s  date of injury.  Insurer 
thus caused an unconscionable delay that prejudiced the MMIF’s defenses.  Based on 
Insurer’s 1993 Application the MMIF proceeded under the impression that Claimant had 
been injured in 1970 even though Insurer was aware that Claimant’s  injury occurred on 
July 8, 1977.  Insurer did not correct the injury date until after it had amassed significant 
medical expenses in 2008.  Insurer’s delay denied the Director of the DOWC his statu-
tory opportunity to review Claimant’s case when total medical expenditures reached 
$15,000 and at subsequent $10,000 increments to determine continuation or cessation 
of further payments from the MMIF.  The SFU was unable to examine Claimant as vari-
ous treatments were suggested to determine whether the treatments were necessary to 
promote recovery, alleviate pain or reduce disability.  The Director has been deprived of 
the preceding opportunities by Insurer’s failure to promptly file an application for admis-
sion to the MMIF containing correct information as to the date of the injury and proof of 
$20,000 in direct medical payments for Claimant’s CBD.



 19. Ms. Ridley credibly testified that the SFU sought information from Insurer 
about Claimant’s date of injury but Insurer failed to respond.  She explained that there 
are a number of problems associated with attempting to review Insurer’s medical bills to 
determine whether direct payments for treatment of Claimant’s  CBD have exceeded 
$20,000.  Ms. Ridley noted that it is  unknown whether medical bills have been paid ac-
cording to the fee schedule and Insurer has not performed an analysis of whether the 
medical bills were directly related to Claimant’s  CBD or constituted sequelae of Claim-
ant’s condition.  The MMIF has thus established the affirmative defense of laches.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

$20,000 Threshold for Admission into MMIF

 4. The MMIF was established in 1971 to pay “medical, surgical, dental, hos-
pital, nursing, and drug expenses and expenses for medical, hospital, and surgical sup-
plies, crutches, apparatus, and vocational rehabilitation” in excess  of an insurer’s limited 
liability under the Workers' Compensation Act.  See §§ 8-46-202, -212, C.R.S.  The 
General Assembly subsequently amended the MMIF statutes to provide that no further 
cases could be accepted into the MMIF for injuries occurring after July 1, 1981.  See 
Ch. 82, sec. 4, § 8-66-112, 1981 Colo. Sess. Laws 466, 468; Grover v. Industrial 
Comm’n, 759 P.2d 705, 710, n.3 (Colo. 1988).



 5. The following three requirements are necessary for admission to the 
MMIF: (1) the employee must suffer a compensable injury; (2) the injury must occur be-
tween July 1, 1971 and July 1, 1981; and (3) the employer or its insurer must have paid 
at least $20,000 in medical or vocational rehabilitation benefits directly related to the in-
jury.  §8-46-208 C.R.S.; White v. State Comp. Ins. Fund, 700 P.2d 923, 924-25 (Colo. 
App. 1985).  The MMIF does not now dispute that the first two requirements  have been 
satisfied.   On June 12, 1981 the Industrial Commission determined that Claimant suf-
fered a compensable injury effective July 8, 1977.  Furthermore, the MMIF has  ac-
knowledged that Claimant’s  injury occurred between July 1, 1971 and July 1, 1981 for 
purposes of MMIF liability.  Therefore, the only admission requirement contested by the 
MMIF is  whether Insurer has paid at least $20,000 in medical benefits that are directly 
related to Claimant’s CBD.

 6. Under DOWC Rule 14-1(A) applicants to the MMIF must provide “copies 
of the payment history, orders, medical records and all available relevant documents 
that support the application for admission.”  The Rule specifies that the Director of the 
DOWC shall examine the claim file “to determine whether the insurer has exhausted its 
$20,000 limit of liability for medical benefits.”  Applications that fail to meet the preceding 
$20,000 requirement “shall be dismissed.”

 7. The payments comprising the $20,000 liability limit must be “directly re-
lated” to the compensable injury.  In Re Claim of Green, 789 P.2d 481, 482 (Colo. App. 
1990) (concluding that expenses for the claimant’s heart attack could not be used to 
meet the $20,000 limit because they were not directly related to the claimant’s  compen-
sable shoulder injury, even though the heart attack was considered a natural conse-
quence of the shoulder injury).  In Green the court of appeals specifically reasoned:

We agree with the Panel that the intent of the General Assembly in adopting §8-
66-112 was to phase out the MMIF and to make insurance carriers and employ-
ers fully liable for medical benefits for injuries incurred after July 1, 1981.  In es-
tablishing the cut-off date of July 1, 1981, the General Assembly employed broad 
and comprehensive language admitting of no exceptions.  The petitioners argue, 
however, that an exception must be made for injuries that are the direct sequelae 
of compensable injuries incurred prior to July 1, 1981. We do not agree.  . . .  Ac-
cordingly, we agree with the Panel that claimant's 1982 heart attack was a sepa-
rate injury for purposes of admission to the MMIF, and that the Director properly 
denied the petitioners' application.

  
Id. at 482-83.

 8. As found, Insurer has  failed to demonstrate by a preponderance of the 
evidence that it has directly expended $20,000 for the medical treatment of Claimant’s 
CBD.  Dr. Mayer persuasively explained that many of Claimant’s conditions were more 
likely than not sequelae of his treatment for CBD.  She noted that Claimant’s long-term 
use of immune-suppressing medications caused many of the sequelae.  The sequelae 
included cor pulmonale or right-sided heart failure as a result of lung disease, anemia 



and a number of infections  that resulted from his compromised immune system.  Dr. 
Mayer also remarked that Claimant suffered from a number of conditions that were un-
related to his CBD.  In contrast, Dr. Repsher testified that the total payments listed in 
Insurer’s Spreadsheet were $183,168.75 and that each payment was directly related to 
Claimant’s compensable disease.  However, Dr. Repsher agreed with Dr. Mayer’s opin-
ions regarding progression and sequelae except that cor pulmonale constituted a pro-
gression of CBD.

 9. As found, Dr. Repsher only provided an opinion regarding the total com-
bined cost of direct treatment, its  sequelae and its progression.  Insurer has not pro-
duced evidence as to whether it expended $20,000 exclusive of sequelae.  Insurer has 
only offered a total dollar figure with no breakdown.  With the profusion of sequelae ac-
knowledged by both doctors, Insurer was required to present evidence as to how much 
of the total was spent exclusive of treatment of sequelae that occurred after the MMIF 
closed.  Although medical benefits for the sequelae stemming from Claimant’s  use of 
Prednisone may be compensable as a natural consequence of Claimant’s CBD, the se-
quelae constitute a new and distinct injury for purposes of admission into the MMIF.  
Any sequelae that occurred after July 1, 1981 constitute separate injuries  for which the 
cost of treatment cannot be applied toward the $20,000 threshold.  In the absence of 
persuasive evidence regarding the $20,000 limit, Insurer has failed to carry its  burden of 
proof.

Affirmative Defense of Laches

 10. The doctrine of laches is an equitable defense that may be raised when a 
“party’s unconscionable delay in asserting its legal rights prejudices the opposing party’s 
defenses or causes the opposing party to detrimentally change its position.  In Re Azar, 
W.C. No. 4–354-936 (ICAP, June 9, 2005).  The prejudice “must necessarily result from 
reliance which is justifiable under the circumstances.”  Id.

 11. Section 8-46-208(2), C.R.S., governing awards made under the MMIF, 
provides in relevant part:

The director, in every case in which an award is made from this  fund, shall 
review said case at such time as the total medical expenditures, including 
those expended under section 8-42-101, shall reach fifteen thousand dol-
lars and at each ten thousand dollar increment thereafter to determine and 
enter an order regarding continuation or cessation of further payments 
from said fund.

 12. As found, the MMIF has established by a preponderance of the evidence 
that it justifiably relied on Insurer’s representations regarding Claimant’s date of injury.  
Insurer thus caused an unconscionable delay that prejudiced the MMIF’s defenses.  
Based on Insurer’s  1993 Application the MMIF proceeded under the impression that 
Claimant had been injured in 1970 even though Insurer was aware that Claimant’s in-
jury occurred on July 8, 1977.  Insurer did not correct the injury date until after it had 



amassed significant medical expenses in 2008.  Insurer’s delay denied the Director of 
the DOWC his  statutory opportunity to review Claimant’s case when total medical ex-
penditures reached $15,000 and at subsequent $10,000 increments to determine con-
tinuation or cessation of further payments from the MMIF.  The SFU was unable to ex-
amine Claimant as various treatments were suggested to determine whether the treat-
ments were necessary to promote recovery, alleviate pain or reduce disability.  The Di-
rector has been deprived of the preceding opportunities by Insurer’s failure to promptly 
file an application for admission to the MMIF containing correct information as to the 
date of the injury and proof of $20,000 in direct medical payments for Claimant’s CBD.

 13. As found, Ms. Ridley credibly testified that the SFU sought information 
from Insurer about Claimant’s  date of injury but Insurer failed to respond.  She ex-
plained that there are a number of problems associated with attempting to review In-
surer’s medical bills  to determine whether direct payments  for treatment of Claimant’s 
CBD have exceeded $20,000.  Ms. Ridley noted that it is  unknown whether medical bills 
have been paid according to the fee schedule and Insurer has not performed an analy-
sis  of whether the medical bills  were directly related to Claimant’s CBD or constituted 
sequelae of Claimant’s condition.  The MMIF has thus established the affirmative de-
fense of laches.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Insurer’s request for admission into the MMIF is denied and dismissed.  
Insurer has failed to demonstrate that it directly expended $20,000 for treatment of 
Claimant’s CBD and the MMIF has established the affirmative defense of laches.

2. All issues not resolved in this Order are reserved for future determination.

DATED: December 1, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-793-319

ISSUES

 The issues determined herein are compensability, authorization of medical bene-
fits, average weekly wage, and temporary total disability (“TTD”) benefits.  The parties 
stipulated that the employer was uninsured for workers’ compensation liability on the 
date of injury.



FINDINGS OF FACT

1. On approximately February 6, 2009, claimant began work for the em-
ployer, performing tire, wheel, and light mechanical work on motor vehicles.  Claimant 
had previous experience performing tire work and oil changes, but had no other experi-
ence as a mechanic.

2. Claimant was paid $15 per “flat hour” of time that industry standards rec-
ognized for each type of labor on vehicles.  Claimant’s average weekly wage was $250.  
The parties did not dispute that claimant actually earned $250 per week at the time of 
his injury on April 17, 2009.  Claimant expected to increase his wages over time as he 
became more efficient.  The employer made no statements to claimant that he would be 
earning $1,000 per week at any point.  The employer merely stated that it was “possi-
ble” for claimant to earn more in the future.  Claimant had no agreement for higher 
wages and had no reasonable expectancy of earning $1,000 per week in the reasona-
bly foreseeable future.  He had only a hope that he would gain experience, become 
faster at his work, and eventually start performing the “flat rate” work in less time than 
the “book” provided.

3. Claimant has proven by a preponderance of the evidence that he suffered 
an accidental injury to his  left ring finger arising out of and in the course of his employ-
ment on April 17, 2009.  Claimant’s  testimony is  credible and persuasive that he rested 
the rear of the pickup truck drive shaft on the rear axle while he attempted to align the 
center support and start the bolts.  The drive shaft slipped off the rear axle and the U-
joint crushed and severely lacerated claimant’s left ring finger.  “Mark” testified that the 
drive shaft would not reach the rear axle and that the mechanic should use a jack stand 
to support the rear of the drive shaft until it is reattached.  The drive shaft only reaches 
TO the rear differential, where it attaches.  One may rest the drive shaft on the rear axle, 
but it is unstable and will likely fall when the center support is  bolted.  The fact that Mark 
found the drive shaft in the same position after the accident is not surprising or informa-
tive.  The nature of the circumferential laceration to the left ring finger as well as the 
fracture indicates  that the left ring finger probably was caught in the U-joint.  Claimant 
did not self-inflict a wound by striking the transmission housing in anger.  Mark’s  testi-
mony that claimant admitted to such a wound is  not credible.  It is highly unlikely that 
the employer would take no action against claimant’s employment if he had, in fact, ad-
mitted to attempting to file a fraudulent report of a workers’ compensation injury.

4. Claimant has proven by a preponderance of the evidence that all of the 
treatment by St. Anthony Summit Medical Center, Howard Head Sports Medicine Cen-
ters, and Heart of the Rockies Regional Medical Center and their referrals was author-
ized and reasonably necessary to cure or relieve the effects of the work injury.  The em-
ployer transported claimant to the Buena Vista Medical Center, where he was referred 
to St. Anthony Summit Medical Center.  



5. On April 17, 2009, claimant traveled to St. Anthony Summit Medical Cen-
ter.  Physician’s  Assistant Fedel examined claimant, who reported a history of the work 
injury.  Physical Examination revealed the circumferential laceration of the finger and 
obvious deformity of the finger.  X-rays revealed a transverse, slightly comminuted frac-
ture of the mid diaphysis of the fourth middle phalanx.  Dr. Viola performed surgery for 
open reduction and internal fixation of the fracture and repair of the ring finger extensor 
tendon.  Dr. Viola referred claimant to Howard Head Sports  Medicine Centers and also 
instructed claimant that he could have the sutures removed at a local clinic.  

6. Claimant chose Heart of the Rockies Regional Medical Center for that su-
ture removal on May 16, 2009.  

7. Claimant was unable to return to the usual job due to the effects of the 
work injury, but he returned to modified duty work with no wage loss from April 20 to 
May 9, 2009.  Claimant could engage in no pushing or pulling with the left hand and just 
did “what he could.”

8. The employer has  failed to prove that claimant was responsible for his 
termination of employment.  Claimant alleged that he had been fired after work on May 
9, 2009.  The employer alleged that claimant’s  employment was never terminated and 
that claimant simply left work.  Claimant probably left work at noon on May 9 without 
permission from Mark or Dawn even though he was scheduled to work until 2:00 p.m.  
Mark then called claimant and asked why he left work early.  Claimant falsely stated that 
he had permission from Dawn.  Claimant stated that he would see the employer on 
Monday.  Mark stated that he would not.  Claimant reasonably understood that his em-
ployment was terminated.   The employer did not allege, and has not demonstrated, that 
the employment was terminated on May 9 due to claimant’s early departure from work.  
Consequently, the employer has  failed to prove that claimant was responsible for his 
termination of employment.

9. Claimant filed his workers’ claim for compensation on May 14, 2009.

10. Claimant subsequently returned to work at “odd jobs,” but the record evi-
dence does not demonstrate his earnings for any relevant time periods.

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boul-
der v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which bene-



fits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 
(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to benefits 
by a preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is  that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

In determining credibility, the ALJ should consider the witness’ manner and de-
meanor on the stand, means  of knowledge, strength of memory, opportunity for obser-
vation, consistency or inconsistency of testimony and actions, reasonableness or un-
reasonableness of testimony and actions, the probability or improbability of testimony 
and actions, the motives of the witness, whether the testimony has been contradicted by 
other witnesses or evidence, and any bias, prejudice or interest in the outcome of the 
case.  Colorado Jury Instructions, Civil, 3:16.  As found, claimant has proven by a pre-
ponderance of the evidence that he suffered an accidental injury on April 17, 2009, aris-
ing out of and in the course of his employment.

2. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The respondents are only 
liable for authorized or emergency medical treatment. See § 8-42-101(1), C.R.S.; Pick-
ett v. Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 228 (1973).  Under § 8-43-
404(5), C.R.S., the respondents are afforded the right, in the first instance, to select a 
physician to treat the industrial injury.  Once the respondents have exercised their right 
to select the treating physician the claimant may not change physicians without permis-
sion from the insurer or an ALJ.  See Gianetto Oil Co. v. Industrial Claim Appeals Office, 
931 P.2d 570 (Colo. App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).   Respondents are liable only for treatment from authorized provid-
ers.  A physician may become authorized to treat the claimant as a result of a referral 
from a previously authorized treating physician. The referral must be made in the "nor-
mal progression of authorized treatment." Greager v. Industrial Commission, 701 P.2d 
168 (Colo. App. 1985).  If the employer fails  to authorize a physician upon claimant’s 
report of need for treatment, claimant is impliedly authorized to choose her own author-
ized treating physician. Greager, supra.  As found, all of the treatment by St. Anthony 
Summit Medical Center, Howard Head Sports  Medicine Centers, and Heart of the 
Rockies Regional Medical Center and their referrals was authorized and reasonably 
necessary to cure or relieve the effects of the work injury.  
3. Section 8-42-102(2), C.R.S., sets forth certain methods of calculating the aver-
age weekly wage.  Section 8-42-102(3), C.R.S., permits the ALJ discretion in the 
method of calculating the average weekly wage if the nature of the employment or the 
fact that the injured employee has not worked a sufficient length of time, has been ill or 
self-employed, or for any other reason, the specific methods do not fairly compute the 
average weekly wage.  Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 2008).   
Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993) required recalculation of the av-



erage weekly wage in an occupational disease case involving a new period of TTD long 
after the initial onset of the disease when claimant had received significant average 
weekly wage increases in the meantime.  Pizza Hut v. Industrial Claim Appeals Office, 
18 P.3d 867 (Colo.App. 2001) upheld application of the Campbell holding to allow calcu-
lation of disability benefits based upon subsequent employment at a much higher wage 
than the claimant earned as a pizza delivery driver.  As found, claimant’s average 
weekly wage was $250.  Claimant has not proven by a preponderance of the evidence 
that he should have his average weekly wage calculated as $1,000 pursuant to the 
Pizza Hut case.    

4. Claimant was unable to return to the usual job due to the effects of the 
work injury, but he returned to modified duty work with no wage loss.  Consequently, 
claimant is  not entitled to TTD benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 
1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial Claim Appeals 
Office, June 11, 1999).  Claimant is entitled to TTD benefits if the injury caused a dis-
ability, the disability caused claimant to leave work, and claimant missed more than 
three regular working days.  TTD benefits continue until the occurrence of one of the 
four terminating events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995).  One of the terminating events is  actual return to 
modified work.  Claimant’s claim for TTD benefits from April 20 to May 9 is  denied and 
dismissed.  Claimant returned to work at modified duty during this  period and earned 
$250 per week, his preinjury average weekly wage.

5. Claimant has proven by a preponderance of the evidence that he was 
temporarily and totally disabled commencing May 11, 2009.  He was unable to perform 
his regular occupation.  Because claimant’s injury was after July 1, 1999, sections  8-42-
105(4) and 8-42-103(1)(g), C.R.S. apply.  Those identical provisions state, “In cases where 
it is determined that a temporarily disabled employee is  responsible for termination of em-
ployment, the resulting wage loss shall not be attributable to the on-the-job injury.”  Sec-
tions 105(4) and 103(1)(g) bar reinstatement of TTD benefits when, after the work injury, 
claimant causes his wage loss through his own responsibility for the loss of employ-
ment.  Colorado Springs Disposal d/b/a Bestway Disposal v. Industrial Claim Appeals Of-
fice, 58 P.3d 1061 (Colo.App. 2002).  An employee is  "responsible" if the employee pre-
cipitated the employment termination by a volitional act that an employee would rea-
sonably expect to result in the loss of employment.  Patchek v. Colorado Department of 
Public Safety, W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination 
depends upon whether claimant performed some volitional act or otherwise exercised a 
degree of control over the circumstances resulting in termination.  See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 
(Colo. App. 1995).  As found, the employer has failed to prove that claimant was re-
sponsible for his termination of employment.

6. Section 8-43-408, C.R.S., provides an additional 50% liability for all in-
demnity benefits  if the employer fails  to carry workers’ compensation insurance.  Con-
sequently, claimant’s TTD rate is $250 per week.



7. Section 8-43-408(2), C.R.S., requires that an uninsured employer post a 
bond or certificate of deposit for the present value of all of the unpaid compensation and 
benefits.  WCRP 9-5 provides that the trustee is to be the Subsequent Injury Fund in the 
Division of Workers’ Compensation.  Pursuant to WCRP 9-5, the ALJ has  calculated a 
total of $5,892.86 for past-due TTD benefits.  There is no present value discount for 
these past-due amounts.  The record evidence did not indicate the amount of the medi-
cal bills.  The appropriate amount for the bond or deposit is $6,000.

ORDER

 It is therefore ordered that:

1. Pinnacol Assurance is dismissed as a party.  

2. Thomas M. Stern, Esq., is permitted to withdraw as attorney for Pinnacol 
Assurance.

3. The employer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers for the work injury, including St. Anthony Summit 
Medical Center, Howard Head Sports Medicine Centers, and Heart of the Rockies Re-
gional Medical Center.  

4. Claimant’s claim for TTD benefits from April 20 to May 9, 2009, is  denied 
and dismissed.  

5. The employer shall pay to claimant TTD benefits, including the additional 
liability for failure to insure, at the rate of $250 per week commencing May 11, 2009, 
and continuing thereafter until modified or terminated according to law.  

6. The employer shall pay interest to claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due.

7. The employer shall:

 a. Within 10 days, deposit the sum of $6,000 with the trustee, Subsequent 
Injury Fund Unit of the Division of Workers' Compensation, P.O. Box 300009, Denver, 
Colorado 80203-0009, Attention: Sue Sobolik, to secure the payment of all unpaid com-
pensation and benefits awarded, or in lieu thereof,

 b. File a bond in the sum of $6,000 with the Division of Workers' Compensa-
tion within ten (10) days of the date of this order:

  (1) Signed by two or more responsible sureties who have received 
prior approval of the Division of Workers' Compensation or

  (2) Issued by a surety company authorized to do business in Colorado.



  The bond shall guarantee payment of the compensation and benefits 
awarded.

 IT IS FURTHER ORDERED:  That the employer shall notify the Division of Work-
ers' Compensation of payments made pursuant to this order.

 IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition for 
review, shall not relieve the employer of the obligation to pay the designated sum to a 
trustee or to file the bond.  Section 8-43-408(2) C.R.S.

8. All matters not determined herein are reserved for future determination.

DATED:  December 2, 2009  

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-171-138

ISSUES

 The issue determined herein is CIGA’s petition to reopen based upon an error or 
mistake in the admitted average weekly wage.

FINDINGS OF FACT

1. Claimant suffered an admitted work injury on April 19, 1993.  

2. On May 6, 1993, Home filed a general admission of liability (“GAL”) for 
temporary total disability (“TTD”) benefits based upon an average weekly wage of 
$397.20.

3. On November 17, 1993, claimant was determined to be at maximum 
medical improvement (“MMI”).  On December 28, 1993, Home filed a final admission of 
liability (“FAL”) based upon the same average weekly wage of $397.20.

4. Claimant continued to be employed by the employer until April 1994, al-
though he did not work after his injury.  



5. When claimant was employed by the Employer, he had family health and 
dental insurance coverage for his wife, his daughter, and himself under the employer’s 
group health insurance.  While employed, claimant paid his monthly share of the pre-
mium for the group health insurance coverage.  Claimant’s group health insurance dis-
continued on April 22, 1994.  

6. On April 4, 1994, the employer wrote to Home to indicate that claimant 
had been paying his employee portion of the group health insurance premiums and that 
his insurance coverage had continued.  

7. On April 14, 1994, the employer sent a COBRA letter indicating that claim-
ant’s cost to continue the group health insurance for the family was $359.14 per month 
and the cost to continue dental insurance was $94.52 per month.  The total COBRA 
premium for continuation of the health and dental insurance was $453.66 per month, or 
$104.69 per week.  Claimant could not afford to continue any of the health insurance or 
dental insurance and he received no health insurance benefits after April 22, 1994.    

8. On May 17, 1995, claimant began to receive social security disability in-
surance (“SSDI”) benefits.  On June 7, 1995, Home filed an amended GAL to assert an 
offset of $95.78 due to the SSDI benefits.  

9. Claimant’s attorney and the adjuster for Home negotiated an increase in 
the admitted average weekly wage to $531.41, which included $426.72 for the base 
wage and $104.69 for the COBRA continuation cost for claimant’s  health and dental in-
surance.  On July 27, 1995, Home filed an amended GAL for the negotiated average 
weekly wage, but did not change the admitted TTD rates.  

10. Claimant became eligible for Medicare coverage on October 1, 1995.  His 
Medicare premium varied each year from $510 per year ($42.50 per month) in 1996 to 
$964 per year ($80.33 per month) in 2009.

11. On November 6, 1995, hearing was held on the issues of permanent total 
disability (“PTD”) and medical benefits.  Neither party raised the issue of average 
weekly wage as an issue for the hearing.  By order dated November 17, 1995, claimant 
was awarded PTD benefits.  

12. On January 16, 1996, claimant obtained a lump sum award for $37,560 of 
the PTD benefits, which caused the weekly PTD benefit to be reduced by $35.45.  

13. On June 11, 2003, Home was declared insolvent.  On June 25, 2003, 
CIGA received Home’s file on this claim, although the file was incomplete.    

143. On October 8, 2007, the Division of Workers Compensation wrote to CIGA 
to notify them that the annual 2% cost-of-living (COLA) adjustments had never been 
made to claimant’s average weekly wage and that CIGA had 30 days to admit and pay 
the COLA increases since November 17, 1993.  



15. On March 18, 2008, CIGA filed an FAL for COLA increases since July 30, 
2003, resulting in an average weekly wage of $591.45 effective July 1, 2007.  CIGA re-
lied upon an initial average weekly wage of $397.20 rather than the negotiated $531.41.

16. On July 24, 2008, CIGA filed another FAL for the COLA increases due July 
1, 2008, resulting in an average weekly wage of $603.28.  

17. On February 20, 2009, claimant provided interrogatory answers to CIGA, 
indicating that he had received Medicare insurance.

18. On July 2, 2009, CIGA filed its petition to reopen alleging an error or mis-
take regarding claimant’s health insurance fringe benefit.

19. On August 11, 2009, a prehearing administrative law judge ordered that 
CIGA’s duty to admit for additional COLA increases was stayed pending determination 
of its petition to reopen.

20. Ms. Renegar, the CIGA adjuster, testified that she realized that COLA in-
creases had never been paid, and that she merely applied the COLA increases to the 
originally admitted average weekly wage.  However, she admitted in testimony that she 
could not determine how Home determined the admitted average weekly wage, al-
though she admitted that Home had negotiated the admitted wage with claimant.  Ms. 
Renegar testified that she believed that Home should never have included the cost of 
health insurance and dental insurance in the average weekly wage because she had 
seen insufficient evidence that claimant even received health and dental insurance 
benefits.  Her testimony is contradicted by the pay stubs that unmistakably show that 
claimant paid monthly premiums for health and dental insurance coverage and by the 
COBRA letter from the employer. 

21. CIGA has failed to prove by a preponderance of the evidence that the 
claim should be reopened due to an error or mistake.  Claimant is correct that the wage 
admitted by Home Insurance in the July 27, 1995, GAL reflected a negotiated agree-
ment between claimant and the insurer.  Furthermore, the record evidence supports  the 
admission of the $531.41 average weekly wage.  The base wage portion of $426.72 is 
amply supported by the wage records and testimony.  Claimant did not elect COBRA 
insurance coverage, but the employer did not continue to provide the insurance bene-
fits.  Consequently, the $104.69 per week in COBRA continuation premiums is  appro-
priately included in the agreed-upon average weekly wage.  On October 1, 1995, claim-
ant enrolled in Medicare.  At that point, the parties could have agreed or litigated the 
“conversion” amount of the health insurance benefits, but they did not.  On November 
17, 1995, claimant was  awarded PTD benefits commencing on November 17, 1993, the 
date of MMI.  At that point, the case was closed and the average weekly wage was fixed 
for PTD benefits, subject only to Home’s duty to file annual final admissions of liability 
for the 2% annual COLA increase in the average weekly wage.  



CONCLUSIONS OF LAW

1. CIGA stipulated that the 1997 amendments to section 8-43-303(2)(a), 
C.R.S., do not apply to this April 19, 1993 injury claim.  Consequently, the provisions for 
reopening for an “overpayment” do not apply.  CIGA must prove by a preponderance of 
the evidence that Home made an error or mistake by admitting for an average weekly 
wage of $531.41.  

2. CIGA has failed to make any showing of error or mistake warranting re-
opening of the claim.  Claimant is correct that the wage admitted by Home Insurance in 
the July 27, 1995, GAL reflected a negotiated agreement between claimant and the in-
surer.  CIGA, as guarantor for the insolvent insurer, steps into the shoes of Home.  
CIGA cannot prevail in its petition to reopen by showing merely that CIGA adjusters 
would not have made the agreement that Home adjusters made.  Furthermore, the re-
cord evidence supports the admission of the $531.41 average weekly wage.  The base 
wage portion of $426.72 is amply supported by the wage records and testimony.  
Claimant did not elect COBRA insurance coverage, but the employer did not continue to 
provide the insurance benefits.  Consequently, the $104.69 per week in COBRA con-
tinuation premiums is appropriately included in the agreed-upon average weekly wage.  
Claimant was awarded SSDI benefits on May 17, 1995.  On October 1, 1995, claimant 
enrolled in Medicare.  At that point, the parties could have agreed or litigated the “con-
version” amount of the health insurance benefits, but they did not.  Claimant’s Medicare 
premiums change every year.  While the case is open, the annual changes in Medicare 
premiums can easily be handled on TTD benefits.  After permanent disability is deter-
mined and the case is closed, there is  no apparent obligation to change the admitted 
wage to reflect annual changes in the Medicare premiums.  Finality of determinations  is 
still an important part of the workers’ compensation process.  On November 6, 1995, 
hearing was held on the issue of PTD benefits.  The average weekly wage was not an 
issue at that hearing.  On November 17, 1995, claimant was awarded PTD benefits 
commencing on November 17, 1993, the date of MMI.  At that point, the case was 
closed and the average weekly wage was fixed for PTD benefits, subject only to Home 
Insurance’s duty to file annual final admissions of liability for the 2% annual COLA in-
crease in the average weekly wage.  CIGA has not demonstrated that an error or mis-
take exists that warrants reopening.  

ORDER

 It is therefore ordered that:

1. CIGA’s petition to reopen based upon error or mistake in the admitted av-
erage weekly wage is denied and dismissed.  

2. The prehearing order staying the duty to admit for COLA increases annu-
ally since July 1, 1994, is set aside.  CIGA shall comply with the statute and with the re-
quests by DOWC to file admissions  correcting the PTD rate since the first COLA in-
crease due on July 1, 1994.



DATED:  December 2, 2009  

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-486-659

ISSUES

 The issue presented for determination is  whether Respondents  are entitled to an 
award of attorney fees.

FINDINGS OF FACT

 Having reviewed the file, the following Findings of Fact are entered. 

1. Following proper notice to the parties, a hearing was scheduled in Colo-
rado Springs, CO before the undersigned Judge on September 30, 2009, for considera-
tion of Claimant’s April 14, 2009, application for hearing in which the issue of medical 
benefits is raised.  Respondents appeared at the hearing through counsel prepared to 
proceed.  Claimant did not appear at hearing in person or through counsel.

2. On October 20, 2009, an Order to Show Cause was entered directing 
Claimant to show cause why the claim should not be dismissed for lack of prosecution.  
The Order to Show Cause also requested that Claimant respond to Respondents’ Mo-
tion for Attorney Fees because of cost incurred by Respondents’ counsel to prepare for 
and appear at the September 30, 2009, hearing.  Respondents asserts in its Response 
to Application for Hearing that it is entitled to an award of attorney fees and cost be-
cause Claimant set issues for hearing which were not ripe for determination.   Claimant 
was directed to respond to the Order to Show Cause and Motion for Attorney Fees by 
November 20, 2009.  Claimant did not file a response to the Order to Show Cause and 
Motion for Attorney Fees.

3. Under Section 8-43-201(d), C.R.S., a person requesting a hearing on is-
sues, which are not ripe for adjudication at the time the request for hearing is  filed shall 
be assessed reasonable attorney fees and costs  of the opposing party in preparing for 
hearing.   Claimant has not responded to the Motion for Attorney Fees, therefore, it is 
found that the Motion for Attorney Fees is granted.  

4. Pursuant to the provision of Section 8-43-201(d), Claimant shall be liable 
for Respondents’ reasonable attorney fees and costs associated with Claimant’s actions 
in raising an issue for hearing which is not ripe for determination.

CONCLUSION OF LAW



 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, C.R.S., et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  Section 8-40-102(1), C.R.S.  In general, the claimant has the burden of prov-
ing entitlement to benefits  by a preponderance of the evidence.   Section 8-43-201, 
C.R.S.  A preponderance of the evidence is  that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case 
must be interpreted neutrally, neither in favor of the rights  of the Claimant nor in favor of 
the rights of the respondents.  Section 8-43-201, C.R.S.

2. A workers’ compensation case is  decided on its merits.   Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence or 
every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

3. Respondents move for an award of attorney fees and cost because Claimant 
filed an application for hearing on an issue, which was not ripe for determination.  
Claimant filed no response to Respondents’ Motion for Attorney Fees and Cost and did 
not respond to the Court’s  Order to Show Cause.  Accordingly, it is concluded that, un-
der Section 8-43-201(d), Respondents shall be award attorney fees  and cost in connec-
tion with Claimant’s claim, which raises issues, which are not ripe for determination.  

ORDER

 It is therefore ordered that:

1. Claimant shall be liable to Respondents for reasonable attorney fees and 
costs under Section 8-43-201(d), for Claimant’s action in raising issues, which were not 
ripe for determination.  

All matters not determined herein are reserved for future determination.

DATED:  December 2, 2009

Margot W. Jones
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-799-803

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that she suffered a mental impairment during the course and scope of her employment 
with Employer.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to authorized medical treatment that is reasonable and necessary to 
cure and relieve the effects of an industrial injury.

FINDINGS OF FACT

 1. Claimant worked for Employer as a corporate trust relationship specialist.  
Her duties involved supporting managers who maintained corporate trust accounts.  
Claimant specifically performed transactional work, initiated money movements  and 
communicated with clients.

2. Beginning in 2006 Ethel Vic became Claimant’s supervisor.  Ms. Vic testi-
fied at the hearing in this matter.  She explained that Claimant’s job duties evolved to 
require additional client contact.  Ms. Vic remarked that Claimant’s position required her 
to communicate effectively and efficiently in the English language.  

3. Ms. Vick commented that Claimant’s lack of English skills became more 
problematic over time because of increased client contact.  She explained that she re-
ceived customer complaints about Claimant’s language skills.  Ms. Vic also noted that 
Claimant had communication difficulties with coworkers that caused misunderstandings.  

4. Claimant’s 2006 performance review from Employer reveals that, although 
she had demonstrated improved understanding in her assignments from managers, she 
continued to experience issues with communication skills.  The communication difficul-
ties  impacted Claimant’s accuracy and efficiency.  The review also stated that Claimant 
was making a greater effort in interacting with clients and that client interaction was 
“part of the ongoing project of improving her communication skills.”

5. Claimant’s 2007 performance review reveals  that she continued to exhibit 
difficulties in communicating with customers and managers.  In terms of Claimant’s per-
sonal development, the review noted “the communication barrier that [Claimant] has ex-
perienced over the last several years  has caused her considerable problems in this 
area.”  The performance review also provided that Claimant had a “development need” 
of improving proficiency with the English language.  However, because she had been 
unsuccessful in meeting the development need Employer implemented a Performance 
Improvement Plan on August 7, 2007.



6. Ms. Vic explained that Claimant did not complete her Performance Im-
provement Plan.  She remarked that Claimant took a leave of absence based on a dis-
ability resulting from anxiety and depression.  Claimant did not subsequently return to 
work for Employer.

7. On October 5, 2009 Kathy McCranie, M.D. conducted a records review of 
Claimant’s claim and issued a report.  She concluded that “it is medically probable that 
[Claimant] developed depression, as well as a panic disorder, and these psychological 
symptoms affected her work rather than the other way around.”  In reviewing Claimant’s 
medical history, Dr. McCranie remarked that Claimant had been treated by several phy-
sicians for major depression.  She specifically noted that Jill R. Levy, M.D. had deter-
mined that Claimant’s  work environment had triggered her depression and that Claim-
ant’s condition prevented her from working.  Dr. McCranie also remarked that a social 
worker had concluded that Claimant’s depression and panic disorder occurred as a re-
sult of employment issues.

8. Dr. McCranie recounted that Claimant began “treatment for symptoms of 
insomnia, frequent crying spells, low self esteem, and mood feelings of worthlessness” 
on June 22, 2007.  She commented that Claimant’s  poor work review did not occur until 
August 1, 2007 and Claimant did not cease working until September 10, 2007.  Dr. 
McCranie thus remarked that Claimant’s symptoms of insomnia, crying, low self-esteem 
and worthlessness  preceded both her employment review and termination.  Moreover, 
Dr. McCranie noted that Claimant’s medical providers  failed to explain how Claimant’s 
employment caused her symptoms.

 9. Claimant has failed to establish that it is  more probably true than not that 
she suffered a permanent mental impairment from an accidental injury arising out of and 
in the course and scope of her employment.  Furthermore, Claimant has not demon-
strated that she suffered from a permanent mental impairment as  a result of a psycho-
logically traumatic event that was outside of a similarly situated worker’s  experience.  
Ms. Vick credibly testified that Claimant’s lack of improvement in her communication 
skills negatively impacted her job performance.  She specifically explained that Claimant 
received customer complaints and Claimant’s communication difficulties with coworkers 
caused misunderstandings.  A review of Claimant’s performance evaluations  reveals 
that Claimant consistently exhibited communication difficulties that ultimately resulted in 
a Performance Improvement Plan.  Claimant did not complete her Performance Im-
provement Plan because she took a leave of absence based on a disability resulting 
from anxiety and depression.  Dr. McCranie explained that Claimant’s poor work review 
did not occur until August 1, 2007 and Claimant did not cease working until September 
10, 2007. She thus remarked that Claimant’s  symptoms of insomnia, crying, low self-
esteem and worthlessness preceded both her employment review and termination.  Dr. 
McCranie thus  persuasively concluded that Claimant’s “psychological symptoms af-
fected her work rather than the other way around.”  Therefore, any negative impact on 
Claimant’s psychological condition did not arise out of and in the course of her employ-
ment because it resulted from a disciplinary action or work evaluation that was  taken in 
good faith by Employer.



CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  An injury occurs "in the course 
of" employment when a claimant demonstrates that the injury occurred within the time 
and place limits  of her employment.  Popovich v. Irlando, 811 P.2d 379, 383 (Colo. App. 
1991).  The "arising out of" requirement is narrower and requires the claimant to dem-
onstrate that the injury has its  “origin in an employee's work-related functions and is  suf-
ficiently related thereto to be considered part of the employee’s service to the em-
ployer.”  Id.  Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any compensation is 
awarded.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 
2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The question of 
causation is generally one of fact for determination by the Judge.  Faulkner, 12 P.3d at 
846.

 5. Section 8-41-301(2)(a), C.R.S. imposes additional evidentiary require-
ments regarding mental impairment claims.  The section provides, in relevant part:



 A claim of mental impairment must be proven by evidence supported by the tes-
timony of a licensed physician or psychologist.  For purposes of this subsection 
(2), “mental impairment” means a recognized, permanent disability arising from 
an accidental injury arising out of and in the course of employment when the ac-
cidental injury involves no physical injury and consists  of a psychologically trau-
matic event that is generally outside of a worker's usual experience and would 
evoke significant symptoms of distress in a worker in similar circumstances.  A 
mental impairment shall not be considered to arise out of and in the course of 
employment if it results  from a disciplinary action, work evaluation, job transfer, 
lay-off, demotion, promotion, termination, retirement, or similar action taken in 
good faith by the employer.

 The definition of “mental impairment” consists  of two clauses that each contains 
three elements.  The first clause requires a claimant to prove the injury consists of: “1) a 
recognized, permanent disability that, 2) arises from an accidental injury involving no 
physical injury, and 3) arises  out of the course and scope of employment.  Davison v. 
Industrial Claim Appeals Office, 84 P.3d 1023, 1030 (Colo. 2004).  The second clause 
requires the claimant to prove the injury is: “1) a psychologically traumatic event, 2) 
generally outside a worker's usual experience, and 3) that would evoke significant 
symptoms of distress in a similarly situated worker.”  Id.

 6. As found, Claimant has failed to establish by a preponderance of the evi-
dence that she suffered a permanent mental impairment from an accidental injury aris-
ing out of and in the course and scope of her employment.  Furthermore, Claimant has 
not demonstrated that she suffered from a permanent mental impairment as a result of 
a psychologically traumatic event that was outside of a similarly situated worker’s expe-
rience.  Ms. Vick credibly testified that Claimant’s lack of improvement in her communi-
cation skills  negatively impacted her job performance.  She specifically explained that 
Claimant received customer complaints and Claimant’s communication difficulties with 
coworkers caused misunderstandings.  A review of Claimant’s performance evaluations 
reveals  that Claimant consistently exhibited communication difficulties that ultimately 
resulted in a Performance Improvement Plan.  Claimant did not complete her Perform-
ance Improvement Plan because she took a leave of absence based on a disability re-
sulting from anxiety and depression.  Dr. McCranie explained that Claimant’s poor work 
review did not occur until August 1, 2007 and Claimant did not cease working until Sep-
tember 10, 2007. She thus remarked that Claimant’s symptoms of insomnia, crying, low 
self-esteem and worthlessness preceded both her employment review and termination.  
Dr. McCranie thus  persuasively concluded that Claimant’s “psychological symptoms af-
fected her work rather than the other way around.”  Therefore, any negative impact on 
Claimant’s psychological condition did not arise out of and in the course of her employ-
ment because it resulted from a disciplinary action or work evaluation that was  taken in 
good faith by Employer.
 

ORDER
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Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for Workers’ Compensation benefits is denied and dismissed.

DATED: December 2, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-701-864

ISSUES

The issue for hearing was reopening in connection with a recommendation for 
left foot arthrodesis.

FINDINGS OF FACT

1. On October 15, 2006, Claimant sustained an admitted industrial left foot crush 
injury and a right ankle fracture when a piece of machinery ran over his legs.  Claimant 
underwent surgeries on October 15, 2006, October 16, 2006, November 6, 2006, and 
January 11, 2007. 
2. On March 20, 2007, in a letter to the claims adjuster for Insurer, Dr. Shank noted 
that Claimant had a very severe injury to his lateral column, which might lead to even-
tual arthritis and arthrosis of his lateral column. 
3. Claimant underwent additional surgeries on April 19, 2007, and November 28, 
2007. 
4. On December 14, 2007, Dr. Shank determined that Claimant was at maximum 
medical improvement (MMI). Dr. Shank did not anticipate any future treatment with re-
gard to Claimant’s right ankle, other than the yearly office visits and radiographs to as-
sess his progress. Dr. Shank indicated that possible future anticipated care to the left 
foot included left arthrodesis with realignment, and yearly office visits and radiographs 
to assess his progress. 
5. On December 18, 2007, Dr. Shank noted that radiographs showed “significant 
degenerative changes” about the left foot and early arthritic changes about the right an-
kle. 
6. On January 14, 2008, Claimant was seen by Dr. Quick and was placed at MMI, 
with 5% right lower extremity impairment and 4% left lower extremity impairment. Dr. 
Quick recommended post-MMI medical treatment in accordance with Dr. Shank’s rec-
ommendations, including surgical aftercare, annual x-rays, and possible left foot fusion 



in the future. Dr. Quick ordered a Functional Capacity Evaluation (“FCE”) to clarify per-
manent work restrictions. 
7. On February 15, 2008, Dr. Shank reexamined Claimant and noted that he had 
healed completely with no new complaints and was doing well. Dr. Shank released 
Claimant to activity as tolerated and to follow up in October 2008 for radiographs of his 
right ankle and left foot. 
8. On May 22, 2008, Claimant underwent a Division Independent Medical Examina-
tion (“DIME”) with Dr. Linda Mitchell. Claimant’s chief complaint was left foot pain and 
right ankle pain. On physical examination, his right ankle was without effusion, tender-
ness, or crepitus with no lateral or medial instability. Claimant’s left foot was without ten-
derness or crepitus and had trace edema present. There was no lateral or medial hind-
foot instability. There was negative drawer sign and Claimant had no tenderness or de-
formity of the MTP joints bilaterally. Claimant’s stance revealed flattening of the medial 
arches, right greater than left. His gait was slightly broad-based, but not antalgic. He 
was able to do a deep squat to the floor. His heel walking, toe walking and tandem gait 
were normal. Romberg was negative. 
9. Dr. Mitchell diagnosed right distal tibia/fibula fracture and left second and third 
metatarsal fractures, third, fourth and fifth tarsometatarsal dislocations and cuboid frac-
ture. Dr. Mitchell found Claimant to be at MMI as of February 11, 2008, for his right an-
kle and left foot fractures, finding a 9% right lower extremity impairment and a 12% left 
lower extremity impairment. Dr. Mitchell agreed with Dr. Shank that Claimant’s devel-
opment of arthritis/arthrosis would require arthrodesis at some point in the future. Dr. 
Mitchell recommended that Claimant be able to see Dr. Shank as needed for follow up. 
No other maintenance care was indicated. 
10. On June 19, 2008, Insurer filed a Final Admission of Liability for the permanent 
disability benefits and for post-MMI medical benefits. 
11. Claimant did not seek treatment for his right ankle and left foot fractures again 
until October 7, 2008.  Claimant was seen in follow up with Dr. Shank for repeat evalua-
tion of his left Lisfranc fracture, dislocation of lateral column injury. Dr. Shank noted that 
Claimant continued to have global pain mostly localized to the third, fourth and fifth tar-
sal metatarsal joints and a component of second tarsal metatarsal joint pain as well. 
Radiographs taken that day demonstrated significant end-stage arthritic changes about 
the second, third, fourth and fifth tarsal metatarsal joint. Dr. Shank diagnosed Claimant 
with end-stage posttraumatic Lisfranc arthritic changes with gastroc equines, and of-
fered Claimant the option to undergo arthrodesis to relieve the pain symptoms of his ar-
thritic condition. 
12. On October 13, 2008, Dr. Shank requested authorization for left foot gastroc slide 
Lisfranc arthrodesis, possible tibial/calcaneal autograft, and fourth and fifth tarsal meta-
tarsal steroid injection for end-stage posttraumatic Lisfranc arthritic changes. 
13. On December 17, 2008, Administrative Law Judge Martin L. Stuber ordered In-
surer to pay for the left foot arthrodesis requested by Dr. Shank. 
14. On January 15, 2009, Claimant filed a Petition to Reopen, alleging a change of 
medical condition based upon an Independent Medical Examination by Dr. Timothy Hall 
on January 7, 2009.
15. Dr. Hall testified by deposition on June 25, 2009. It was Dr. Hall’s opinion that the 
left foot arthrodesis may improve Claimant’s degree of pain and his ambulation. Dr. Hall 



believed that the Claimant’s left foot had worsened since the February 11, 2008, maxi-
mum medical improvement date because he was having more pain. It was also his 
opinion that Claimant’s employment with the United States Post Office, which required 
standing and walking two and one-half to five hours per day, had made Claimant’s ankle 
and knee complaints worse.

CONCLUSIONS OF LAW

1. Section 8-43-303 (1), C.R.S., permits the reopening of a claim at any time 
within six years after the date of injury, based upon a change of condition. The power to 
reopen is  discretionary with the Judge. Cordova v. Industrial Claim Appeals Office, 55 
P.3d 186 (Colo.App. 2002). 

2. Section 8-42-101 (1)(a), C.R.S., requires  an employer to provide an in-
jured employee with medical, surgical, dental, nursing and hospital treatment as rea-
sonably needed during the disability to cure and relieve the employee from the effects  of 
the injury. Treatment after maximum medical improvement that does not effect a cure of 
the condition, but which is necessary to relieve the claimant from the effects  of the in-
dustrial injury, is  maintenance care. Grover v. Industrial Commission, 757 P.2d 705 
(Colo. 1988).

3. In Hayward v. Unisys Corporation, W.C. 4-230-686 (ICAO, 2002), surgery 
was found not to be curative treatment but was considered Grover maintenance medical 
care, when it was designed to maintain the claimant in his  current condition to prevent it 
from worsening and to provide some symptomatic relief. 

4. Both of Claimant’s treating physicians, Dr. Quick and Dr. Shank, as well as 
the DIME physician, Dr. Sue Mitchell, opined that Claimant may need arthrodesis of the 
foot as part of his maintenance care.

5. The Judge concludes that the opinions of the above three physicians  are 
more credible than Dr. Hall’s  opinion.  The arthrodesis is required as  part of his mainte-
nance care.  Claimant has not shown such a worsening of condition to justify a reopen-
ing. 

6. If Claimant should elect to undergo the surgery, the surgery could result in 
restrictions for a period of time that temporarily disables Claimant.  Claimant could at 
that time file a petition to reopen for a worsened condition.  If Claimant shows that the 
worsening at the time of the surgery is  the natural and proximate consequence of this 
compensable injury (and not his  subsequent employment as suggested by Dr. Hall), the 
claim could be reopened and temporary disability benefits awarded (as well as addi-
tional permanent partial disability benefits  if, contrary to the expectation of Dr. Hall, the 
surgery results in increased impairment).  

7. Claimant does not seek additional disability benefits in this  order.  Insurer 
has already been determined to be liable for the surgery and this order does not alter 
that liability. This decision of the ALJ does not grant or deny a benefit or a penalty and 



may not be subject to a Petition to Review.  Parties should refer to Section 8-43-301(2) 
and (6), C.R.S., and other applicable law regarding petitions to review.  

ORDER

 It is therefore ordered that Claimant’s petition to reopen is denied.  Matters  not 
determined herein are reserved for future determination.

DATED:  December 3, 2009

Bruce C. Friend, Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-632-269

ISSUES

 Whether Claimant is permanently totally disabled and entitled to an award of 
PTD benefits beginning on the date of MMI.

 At hearing, Respondents raised the affirmative defense that Claimant’s injury was 
not a significant contributing factor to his inability to earn a wage on account of Claim-
ant’s lack of legal work status in the United States.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant was injured on November 17, 2004.  Claimant sustained a head injury 
when a loader backed into a gate at the dairy farm where claimant worked.  Claimant 
was struck in the head by the gate and knocked to the ground. 

2. Claimant’s date of birth is  January 11, 1982.  Claimant does not have 
documentation allowing him to legally work in the U.S.  When he did apply for a job after 
the injury Claimant used a Social Security number he had used when he obtained em-
ployment with Employer.  Claimant was assisted in applying for jobs after his injury by 
his sister, Gloria Perez, who admitted that if she was asked by a prospective employer 
she would have told the employer that this Social Security number is false.

3. Claimant underwent a craniotomy and received therapy for a head injury, includ-
ing cognitive therapy, visual therapy and physical therapy for low back pain.  Claimant 
has had some post-concussive seizures, but he has not had a seizure since June 2007.  
Claimant was placed at MMI by his treating physician, Dr. Reichhardt, on July 9, 2008.  
Dr. Reichhardt outlined maintenance medical recommendations that included physician 
visits, medications and necessary lab tests for the medication prescriptions.  He also 



recommended four visits with a physical therapist over the next three years as part of 
the maintenance treatment to maintain Claimant’s condition after MMI.

4. Dr. Reichhardt assigned work restrictions of limited lifting, pushing, pulling 
and carrying to 30 pounds occasionally, 15 pounds frequently, limited bending and twist-
ing at the waist to an occasional basis; no climbing at unprotected heights and no driv-
ing.  Dr. Reichhardt stated that the driving restriction was  due to Claimant’s  seizures, 
and this  could be lifted if the seizures were controlled.  Claimant does not possess a 
valid driver’s license in the State of Colorado.

5. Dr. Navarette, claimant’s  treating neuropsychologist, performed extensive 
testing on claimant and found he exhibited poor performance on various malingering 
tests.  She suspected some degree of symptom magnification. She identified claimant 
giving sub-maximal effort on testing.  Though she considered it was reasonable to be-
lieve that claimant may be experiencing some degree of cognitive problems, it was diffi-
cult to determine the extent of this  problem since he seemed to purposely perform 
poorly on some tests.  Dr. LaFosse also performed a neuropsychological evaluation of 
Claimant.  Dr. LaFosse found that Claimant’s posture, gait and general motor activity 
were unremarkable and appeared normal.  Dr. LaFosse noted that Claimant’s visual 
learning and memory were within normal limits.  Dr. LaFosse further found that while 
Claimant’s executive functioning fell in the mild to moderately impaired range, this was 
likely attributable to his limited education and reading experience.  Dr. LaFosse opined, 
and it is found, that Claimant’s cognitive abilities are in the low average range or better.

6. Claimant testified that spends his average day at home, going to church, 
listening to church music, watching television and reading the Bible.  He tries to help out 
at home.  He picks up his room, does the dishes  on occasion, but does not vacuum be-
cause he cannot push the vacuum.  He testified that he no longer plays basketball be-
cause he can’t run, can’t lift his arms and gets dizzy.  Claimant further testified he  can 
only walk ten minutes before he can no longer continue.

7.  Claimant testified that he can be up during the day for a while, but after 
about one hour, he is  forced to lie down or sit for 40-50 minutes.  He testified feels dizzy 
and weak if he is up for more than an hour.  He testified has problems walking, he gets 
dizzy and he feels as if he is going to fall and that it is difficult for him to change posi-
tions.  He testified has trouble getting in and out of cars  and up and down from a sitting 
position.  In order to avoid increasing his headaches, Claimant stated he looks for 
shade and must wear sunglasses as he was instructed by Dr. Politzer.  Claimant testi-
fied he does not own a cell phone and he does not know how to use a cell phone.  

8. Claimant identified himself on the surveillance videos admitted into evi-
dence a Respondents’ Exhibits p and Q that were shown at hearing.  These videos de-
picts  Claimant outside in the sun without sunglasses on more that one occasion.  
Claimant is seen to converses and laugh with friends and his nephews in his driveway.  
Claimant was shown to easily retrieve two gallon jugs from the back of a vehicle, trans-
ferring them both to one arm and reaching overhead to close the tailgate.   Claimant is 



shown sitting on the front porch and bending forward conversing on a cell phone.  
Claimant is frequently depicted using, answering and checking messages on a cell 
phone that he would retrieve from his pocket.  Claimant is seen to walk comfortably 
down a sidewalk while looking down at the cell phone.  Claimant is  shown while he 
sweeps the front porch area on more than one occasion, bending over on numerous 
occasions to pick up a rug or mat and beat it against the ground to remove dirt.  Claim-
ant exhibited no observable signs of dizziness upon arising from this  bent over position.  
Claimant did not  grab onto any object or railing for support.  At one point, claimant sits 
on the grass in front of his  house.  Though he testified this position made his back hurt, 
he easily transitioned from sitting to standing. 

9. Additional surveillance depicted claimant in Greeley, Colorado a 45 minute 
drive from Claimant’s place of residence.  During this video, Claimant is depicted arriv-
ing at a medical office, shopping various stores along a sidewalk area, walking around 
the Greeley Mall and entering and exiting a vehicle.  The video demonstrates the family 
arrived in Greeley shortly before 2:00 p.m.  After a medical appointment was completed, 
Claimant and members of his family went out to eat and then shopped in a strip mall in-
cluding an ACE Hardware and miscellaneous clothing stores.  Claimant entered and ex-
ited the vehicle without difficulty.  Claimant walked outside in the sun without sunglasses 
or a hat.  Claimant walked down the sidewalk looking at the cell phone without difficulty.  
Claimant and his family members were in Greeley from the arrival at the doctor’s ap-
pointment until they left the mall around 7:30.  They returned home at that time.

10. The ALJ finds that claimant’s testimony, along with the testimony of his two sis-
ters, Gloria and Vicki Perez, regarding Claimant’s functional abilities is not credible or 
persuasive.  Claimant’s testimony and that of Gloria and Vicki Perez are contradicted by 
the activities depicted on the surveillance videos taken of Claimant.
 

11. Dr. Healey testified on behalf of claimant.  Dr. Healey’s opinions  were pri-
marily based on the findings of the functional capacity evaluation performed by Pat 
McKenna and Dr. Healey’s  observations of the claimant on one occasion.  Dr. Healey 
agreed that a physician must rely heavily on what a patient tells them.

12. Dr. Healey agreed that clamant could go back to work lifting 10-15 pounds 
frequently with simple tasks working three to four hours per day.  Dr. Healey acknowl-
edged that it was  the job of the vocational experts to determine whether claimant could 
return to work.

  
13. Pat McKenna performed functional capacity evaluation (“FCE”) at the re-

quest of the Claimant.  The FCE was performed over three sessions that were com-
pleted on June 29, June 30 and July 1, 2009. Ms. McKenna testified that based upon 
her evaluation, Claimant would have difficulty walking after a while because once he fa-
tigues, his double vision kicks in and his feet do not know which eye to believe, and try-
ing to walk for him is like “…walking through a fun house 24/7.”  Ms. McKenna testified 
that Claimant has a problem with dizziness evidenced by his starting to fall while stand-
ing, losing balance while performing a standing task and having to grab onto the table 



for support to keep from falling and that this was seen when claimant was getting up 
and down.  Ms. McKenna’s testimony regarding Claimant’s dizziness and balance prob-
lems is inconsistent with claimant’s activities as depicted on the surveillance video just 
days prior to Ms. McKenna’s evaluation that depicted him easily rising from very low 
seated positions without any evidence of dizziness, and his ability to walk and check the 
cell phone at the same time.  Ms. McKenna further testified that claimant cannot walk or 
step backward without experiencing balance problems.  She described an incident 
where he was washing dishes in her office and stepped backward away from the sink, 
losing his balance.  Ms. McKenna stated Claimant would try to step backwards and 
would lose his balance and have to grab hold of something for support.  The ALJ finds 
this is also inconsistent with the surveillance video that depicts claimant stepping back-
ward off his stoop while sweeping with no apparent difficulty.  The ALJ finds that the tes-
timony and opinions of Ms. McKenna regarding the results of her FCE and her observa-
tions of Claimant’s function to be not credible or persuasive.

 14. Claimant presented testimony from Mr. Robert Schmidt, a vocational ex-
pert.  Mr. Schmidt did not present labor market research or any specific investigation he 
had performed to evaluate employability to support his opinion concerning Claimant’s 
employability.  Mr. Schmidt relied on the opinions of Dr. Healey and Ms. McKenna in 
reaching his conclusions and opinion regarding Claimant’s employability.  Mr. Schmidt 
opined that Claimant’s chronic pain, attention deficits and cognitive difficulties prevent 
him from being able to perform any work from which he could earn a wage.

15. Respondents presented testimony from Patrick Renfro, a vocational ex-
pert.   Mr. Renfro conducted specific labor market research for this  case.  Specific job 
descriptions, along with information from the Dictionary of Occupational Titles  and in-
formation to assist the doctors in analyzing the jobs, were presented to Dr. Reichhardt 
and Dr. Navarette for consideration.  Based on the research he performed and the input 
of the treating physicians, Mr. Renfro opined that claimant, to a reasonable degree of 
vocational probability, is capable of earning wages in his commutable labor market.  

16. Dr. Reichhardt authored a specific report discussing his review of the jobs 
presented to him by Mr. Renfro and approved the jobs  of kitchen food assembler, Mexi-
can food maker, fast food worker, customer service clerk, garment sorter, folder, house-
keeper and companion as being within Claimant’s  physical capabilities.  Dr. 
Reichhardt’s opinions  as stated in his report of July 26, 2009 regarding the Claimant’s 
physical ability to perform the jobs presented to him is found to be credible and persua-
sive.  

17. Dr. Navarette to approved the jobs of kitchen food assembler, Mexican 
food maker, kitchen helper, garment sorter, folder, housekeeper and companion without 
limitation.  She approved the jobs of fast food worker with limitations  of no drive through 
service, customer service clerk without performing “high attentional skills,” and sand-
wich maker if not in a fast paced environment.  She notes under the sandwich maker 
position that claimant “could do well with a repetitive task.”  Dr. Navarette’s  opinions are 
found to be credible and persuasive.



18. The ALJ finds the testimony of Mr. Renfro to be more credible and persua-
sive regarding Claimant’s  likely ability to earn any wages than that of Mr. Schmidt.  The 
ALJ finds that, based on the totality of evidence, it is  more probable than not that claim-
ant is capable of earning a wage based upon Claimant’s physical and cognitive abilities 
and the availability of suitable jobs within Claimant’s geographic area.

19. Mr. Renfro testified that claimant’s lack of legal work status in the United 
States could negatively impact his  ability to obtain employment. Mr. Schmidt opined that 
unless Claimant were to misrepresent himself as a worker with legal status to work in 
the United States, Claimant would not be able to actually obtain employment.  In his 
opinion, claimant’s immigration status presents a significant hurdle in his ability to earn 
wages.  The ALJ finds these opinions of Mr. Renfro to be credible and persuasive.  
Claimant retains the ability to earn a wage subsequent to his work injury, however, 
Claimant’s ability to actually obtain employment in the United States is more significantly 
impaired by Claimant’s lack of legal work status in the United States than by the effects 
of Claimant’s work injury.  The ALJ finds that the effects of Claimant’s work related injury 
are not a significant contributing factor to any inability of Claimant to obtain or maintain 
employment and earn a wage.

20. The ALJ finds that Claimant has failed to prove, by a preponderance of the 
evidence, that he is permanently and totally disabled.

CONCLUSIONS OF LAW

21. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has rejected evi-
dence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

22. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving en-
titlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be in-
terpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers compensation claim shall be decided on its  merits.  Sec-
tion 8-43-201 (2009) C.R.S.

23. Permanent total disability, as defined in § 8-40-201(16.5), C.R.S., means 
an employee is unable to earn any wage in the same or other employment.  As 
amended in 1991, this statute established a strict definition of permanent total disability.  



The phrase, “to earn any wages in the same or other employment, provides a real and 
nonillusory bright line rule for the determination whether a claimant has been rendered 
permanently totally disabled.”  Lobb  v. Indus. Claim Appeals Off.,  948 P.2d 115 (Colo. 
App. 1997) The burden of proof in establishing permanent total disability is  on the em-
ployee to prove that he is  unable to earn any wages in the same or other employment.  
In order to meet the burden of proof established by this statute, claimant must prove 
permanent total disability by a preponderance of the evidence.  The question of whether 
claimant has carried this burden is one of fact for resolution by the administrative law 
judge.  See Eisnach v. Indus. Comm’n, 633 P.2d 502 (Colo. App. 1981).  

24. For purposes  of permanent total disability, “any wages” means more than 
zero.  McKinney v. Indus. Claim Appeals Off., 894 P.2d 42 (Colo. App. 1995).  In McKin-
ney the Court held that the ability to earn wages  in “any” amount is  sufficient to disqual-
ify a claimant from receiving permanent total disability benefits.  See also Christie v. Co-
ors Transportation, 933 P.2d 1330 (Colo. 1997).  In determining whether a claimant is 
permanently totally disabled, the ALJ may consider his age, education, prior work expe-
rience, vocational training, overall physical condition, mental capabilities, and the avail-
ability of the work claimant can perform.  See Sandoval v. Sam & Ray’s Frozen Foods, 
W.C. No. 4-125-205 (ICAO Nov. 30, 1993).   The critical test is  whether employment ex-
ists that is reasonably available to claimant under his particular circumstances.  Weld 
County School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  the claimant fails  to 
prove permanent total disability if the evidence establishes that it is more probable than 
not that the claimant is capable of earning wages.  Duran v. MG Concrete Inc., W.C. No. 
4-222-069 (September 17, 1998).  

25. There is no requirement that respondents must locate a specific job for 
claimant to overcome a prima facie showing of permanent total disability. Hennenberg v. 
Value-Rite Drugs, Inc., W.C. 4-148-050 (September 26, 1995); Rencehausen v. City and 
County of Denver, W.C. No. 4-110-764 (November 23, 1993); Black v. City of La Junta 
Housing Authority, W.C. No. 4-210-925 (December 1998);  Beavers v. Liberty Mutual 
Fire Ins. Co., W.C. No. 4-163-718 (January 13, 1996), aff’d.,  Beavers v. Liberty Mutual 
Fire Ins. Co., (Colo.  App. No. 96 CA0275, September 5, 1996) (not selected for publica-
tion); Gomez v. Mei Regis, W.C. No. 4-199-007 (September 21, 1998).  Claimant fails to 
prove permanent total disability if the evidence establishes that it is more probable than 
not that claimant is capable of earning wages.  Duran v. MG Concrete Inc., W.C. No. 4-
222-069 (September 17, 1998).  As long as claimant can perform any job, even part 
time, he is not permanently totally disabled.  Vigil v. Chet’s Market, W.C. No. 4110565 
(February 9, 1995).

26. In order for a claimant to receive PTD benefits, his work injury must be a 
significant causative factor in his  disability.  Seifried v. Industrial Commission, 736 P.2d 
1262 (Colo. App. 1986).

27. In deciding whether claimant has met his burden of proof, the ALJ is em-
powered “to resolve conflicts in the evidence, make credibility determinations, determine 
the weight to be accorded to expert testimony, and draw plausible inferences  from the 



evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. 
App. 2002).  When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’ testimony and actions; the rea-
sonableness or unreasonableness of the testimony; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  

 28. As found, Claimant has failed to prove by a preponderance of the evi-
dence that he is permanently and totally disabled.  Claimant’s treating medical provid-
ers, Dr. Reichhardt and Dr. Navarette, have credibly opined that from a physical and a 
neuropsychological standpoint, claimant is  capable of performing employment and 
therefore of earning wages.  Both of these providers have evaluated and treated claim-
ant on multiple occasions and are in the best position to evaluate his ability to perform 
various work tasks.  Patrick Renfro credibly testified based on their medical opinions 
that jobs exist in Claimant’s  available labor market that are  within claimant’s restric-
tions.  Mr. Renfro supported his opinions by performing specific labor market research in 
this  case.  Mr. Renfro submitted his  suggested employment opportunities to the treating 
physicians for their input. Mr. Schmidt did not communicate with the treating physicians 
regarding their opinions of claimant’s restrictions and rejected their opinions in his 
analysis.  Mr. Schmidt relied upon the opinions and evaluations of Dr. Healey and Ms. 
McKenna regarding the Claimant’s physical and cognitive abilities, evaluations that are 
not credible or persuasive considering the inconsistencies between those evaluations 
and the Claimant’s  demonstrated activities shown on the surveillance videos.  The tes-
timony and evidence from the treating physicians in the form of their specific approval of 
jobs which claimant could perform is more credible and persuasive than the opinions 
and assessments of Dr. Healey and Ms. McKenna.  The opinions of Mr. Renfro regard-
ing Claimant’s employability are therefore more credible and persuasive than those of 
Mr. Schmidt. Claimant has not established by a preponderance of the evidence that he 
is unable to earn any wages as the result of the effects of his work related injury. 

29. Respondents do not argue that claimant’s immigration status prevents him from 
collecting benefits as a matter of law.  c.f. Champion Auto Body v. Indus. Claim Appeals 
Office, 950 P.2d 671 (Colo. App. 1997).  Respondents argue that this is an unrelated 
impairment of his ability to find work that should be considered along with other factors.  
The ALJ agrees.  Under the federal Immigration Reform Control Act of 1986, it is illegal 
and a crime for an unauthorized alien to subvert the employer verification system by 
tendering false documentation to obtain employment.  8 U.S.C. Section 1324c(a).  The 
Act thus prohibits aliens from using or attempting to use “any forged, counterfeit, al-
tered, or falsely made document” or “any document lawfully issued to or with respect to 
a person other than the possessor: for purposes of obtaining employment in the United 
States.  Sections 1324c(a)(1)-(3).  Similarly, if an employer unknowingly hires an unau-
thorized alien, or if the alien becomes unauthorized while employed, the employer is 
compelled to discharge the worker upon discovery of the worker’s undocumented 
status.  Section 1324a(a)(2).   Thus, if claimant is not hired due to his immigration 
status, or if he is terminated because his immigration status is discovered, then this is a 
factor that relates solely to a worker’s legal work status and that is independent from the 



effects of any work injury.  As such, Claimant’s ability to obtain and maintain employ-
ment is directly adversely affected by the fact that Claimant lacks legal work status in 
the United States.  

30. Legal work authorization is a necessary qualification because employers may not 
continue to employ workers whom they know to be unauthorized.  Enriquez v. Oglebay 
Norton Co., W.C. No. 4-603-526 (January 21, 2005).  The Panel noted in its decision in 
Enriquez that their result was not contrary to the holding in Champion Auto Body be-
cause, the holding in Champion in no way “holds or implies that a claimant’s ‘work 
status’ may not be considered when evaluating the cause of post-injury wage loss.”  The 
United States Supreme Court in Hoffman v. NLRB, 535 U.S. 137 (2002) noted that em-
ployees are deemed “unavailable” for work during any period when they were not “law-
fully entitled to be present and employed in the United States.”  Here, because Claimant 
does not possess legal authorization to work in the United States and is therefore “un-
available” for work it follows that Claimant’s lack of legal authorization to work in the 
United States is a more significant contributing factor to his was loss subsequent to his 
work injury than the effects of the work injury.  As found, the effects of Claimant’s work 
injury would not preclude him from obtaining and maintaining employment within his re-
strictions and within his geographic area of residence.  Claimant’s work injury is not a 
significant causative factor in his disability.  Claimant is not permanently and totally dis-
abled.   

ORDER

 It is therefore ordered that:

 Claimant’s claim for permanent total disability benefits is denied and dismissed.

DATED:  December 3, 2009

      

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-646

ISSUES

¬ Did respondents overcome by clear and convincing evidence the determination 
of Dr. Lichtenberg that claimant has not reached maximum medical improvement?

FINDINGS OF FACT



Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer operates a business that manufactures computer parts.  Claimant’s 
date of birth is April 16, 1958; his age at the time of hearing was 51 years.  Claimant 
moved to the United States in 1980.  Claimant’s primary language is Hmong; however, 
he speaks and understands sufficient English to function.  Claimant began working for 
employer on the assembly line on September 10, 1981. Claimant complained of right 
forearm and wrist pain arising out of his assembly work on October 1, 2008.  Insurer 
admitted liability for claimant’s claim.  Employer terminated claimant on December 13, 
2008, when employer was unable accommodate permanent restrictions involving his 
bilateral upper extremities.  Claimant has not returned to work since employer termi-
nated him.
2. Claimant has a preexisting history of left arm problems caused by tendinitis and 
gout.  Claimant was last treated for tendinitis and gout in 1999.  However, at the time of 
the admitted injury, claimant was working without restrictions and had not received 
treatment since 1999. 
3. Employer referred claimant to Arbor Occupational Medicine, where Jade Dillon, 
M.D., Sander Orent, M.D., and Bruce B. Cazden, M.D., treated him.  Dr. Dillon first ex-
amined claimant on October 17, 2008.  During her physical examination of claimant’s 
right wrist, Dr. Dillon noted claimant showed significant guarding of movement with 
complaints of pain with any motion.  Dr. Dillon diagnosed tendinitis of the right wrist and 
forearm, recommended physical therapy, and imposed physical activity restrictions limit-
ing bilateral repetitive gripping and grasping.
4. Claimant stated that he never had a translator when he went to Arbor and that he 
complained of tingling in his fingers and wrists.  The physical therapist at Alpha Physical 
Therapy recorded on October 21, 2008, that claimant complained of numbness and tin-
gling radiating from his right forearm into all fingers.  The lack of a translator failed to 
prevent the physical therapist from understanding the symptoms claimant was commu-
nicating.   
5. Dr. Cazden initially examined claimant on October 24, 2008.  Claimant reported 
to Dr. Cazden that, although employer had place him in a light-duty position inspecting 
pouches, he had developed left wrist pain as well.  According to Dr. Cazden, claimant 
denied symptoms of numbness in his hands or symptoms in his bilateral elbows or 
shoulders at that time.
6. Dr. Orent reevaluated claimant on November 5, 2008, when claimant reported 
performing light duty at employer, spending 4 hours per day inspecting pouches and al-
ternating his time with a reading assignment.  Dr. Cazden persuasively testified that, as 
of November 5th, there was no medically probable basis to refer claimant for a surgical 
evaluation.  Dr. Cazden explained:

[Claimant] had no complaints of nerve-related injury, meaning no numb-
ness, no tingling into the hand.

****



He didn’t have any radiating-type complaints  at all. So this  is why we 
would not send him to a surgeon and why we probably did not feel that an 
EMG would be warranted, because he was not having symptoms that 
suggested nerve problem.

(Emphasis  added).  Dr. Cazden’s testimony however overlooks the October 21, 2008, 
report of the physical therapist at Alpha Physical Therapy, who recorded that claimant 
complained of numbness and tingling radiating from his right forearm into all fingers.

7. Dr. Cazden reevaluated claimant on November 14, 2008, when he reported 
some improvement from wearing wrist splints.  Dr. Cazden was surprised by claimant’s 
report that his left wrist symptoms were worse than his right.  Claimant told Dr. Cazden 
he was not interested in pursuing any further physical therapy.  Dr. Cazden focused 
upon a neurological evaluation at that visit.  Dr. Cazden found claimant’s physical ex-
amination benign.  Dr. Cazden testified that he would have expected claimant’s tendini-
tis to improve as a result of his decreased activity at work.  Dr. Cazden placed claimant 
at maximum medical improvement (MMI) on November 14th, he explained:

I placed [claimant] at [MMI] because he … did not seem to have any real 
physical findings that would be suggestive of any significant underlying 
pathology.

****

I think that the benign type of exam that he was having suggested to us 
that there was no need for further intervention or testing.

****

[W]e didn’t seem to make much progress with [claimant] no matter what 
we did; and that … may have been the reason why acupuncture wasn’t 
suggested.

****

[T]here [was] no evidence of neck problems, shoulder problems, elbow 
problems, neurological problems; that’s why I put him at MMI.

As of November 14th, Dr. Cazden no longer believed claimant’s diagnosis  should in-
clude tendinitis, and he changed claimant’s diagnosis to bilateral wrist pain.

8. Dr. Cazden imposed permanent restrictions on November 14th; he explained:
Because [claimant] had symptomatic complaints without any objective 
findings, I could have put him back on just totally regular work; but he felt 
like he was unable to do it, and so I put him on permanent work restric-
tions, very light activity … but I didn’t feel it was related specifically to his 
activities at work.



9. Insurer filed a Final Admission of Liability on February 17, 2009.  Claimant re-
quested an independent medical examination (DIME) through the Division of Workers' 
Compensation (DOWC).  
10. The division appointed Alan B. Lichtenberg, M.D., the DIME physician.  Dr. 
Lichtenberg evaluated claimant on June 3, 2009.  Claimant’s daughter translated for 
him.  Claimant told Dr. Lichtenberg that he developed bilateral hand, wrist, and arm 
symptoms in October of 2008.  Claimant explained that his assembly duties entailed 
many repetitive motions twisting and flipping his hands while using screwdrivers, nose 
pliers, cutters, and needles.  Claimant reported that, even after hours of resting his 
hands, he experiences pain in his bilateral wrists extending up both arms into his shoul-
ders and neck.  
11. Dr. Lichtenberg diagnosed preexisting left wrist tendinitis and gouty arthritis; bi-
lateral wrist tendinitis secondary to repetitive motion at work with permanent aggrava-
tion of preexisting left wrist complaints; and referred pain from bilateral wrist tendonitis 
to the elbows, shoulders, and neck.  Dr. Lichtenberg reported his opinion that claimant’s  
treatment had been reasonably necessary, but inadequate and inconsistent with rec-
ommendations contained in DOWC’s treatment guidelines.  Dr. Lichtenberg wrote:

I respectfully disagree with the treating providers, and state that [claimant] 
is  not at MMI as of the date of this exam.  [Claimant] continues at high 
levels  of pain, and has never been referred to a specialist for evaluation 
and treatment, nor had any diagnostic testing other than plain x-rays.

Dr. Lichtenberg recommended referral of claimant to an orthopedic surgeon and to a 
physiatrist for rehabilitation.  Dr. Lichtenberg’s determination that claimant had not 
reached MMI is presumptively correct unless overcome by clear and convincing evi-
dence.

12. Dr. Cazden later became aware of claimant’s preexisting history of gout in his left 
upper extremity.  Dr. Cazden testified:

Gout is a type of arthritis that causes … pain and oftentimes swelling in 
the distal aspects of the extremities ….  [I]t’s caused by a genetic defect 
that allows the accumulation of excess uric acid, which forms crystals in 
joints.

****

[Gout is] a lifelong condition.  If he had gouty arthritis in his  wrist in 1999, 
certainly there may have been periods where it was less problematic, and 
there may be periods in his  life where it’s more problematic, and it may not 
have anything to do with the repetitive motion-type problem

13. Dr. Cazden believes Dr. Lichtenberg is incorrect; he explained:
So [Dr. Lichtenberg’s] opinion of what may have been taking place with 
[claimant] in June of 2009, where he’s complaining of all of these other 
body parts that are bothering him, I can’t see the relationship between … 
the person he was interviewing and the person we were interviewing in 
October and November of 2008.



14. At respondents’s request, Physiatrist Gretchen Brunworth, M.D., performed an 
independent medical examination of claimant on September 3, 2009.  Dr. Brunworth 
agreed with Dr. Cazden’s determination that claimant reached MMI on November 14, 
2008.
15. Dr. Brunworth testified to the following: Claimant’s complaints in September 2009 
were inconsistent with his complaints in October and November 2008. Dr. Cazden’s re-
cords in 2008 reflect that claimant denied experiencing symptoms of numbness or tin-
gling in his upper extremities up through the time that Dr. Cazden placed him at MMI.  In 
September of 2009, Dr. Brunworth noted upon physical examination that claimant had 
diffuse pain, without objective physiological findings to account for his complaints of 
pain. Dr. Brunworth also noted that the first record evidence of claimant complaining of 
neck, shoulder and elbow pain occurred in June 2009 during to Dr. Lichtenberg’s ex-
amination. Only Dr. Lichtenberg diagnosed claimant with referred pain into the elbows, 
shoulders, and neck from wrist tendonitis.  Dr. Brunworth stated that claimant’s diffuse 
complaints of pain, numbness, and tingling were unrelated to his modified work activi-
ties in October, November and December.
16. Neither Dr. Cazden nor Dr. Brunworth could objectively explain the apparent 
worsening of claimant’s condition after November 14, 2008.  Dr. Brunworth and Dr. 
Cazden alike opined that they would expect claimant’s symptoms to improve after he 
was no longer performing his assembly duties. Dr. Brunworth noted claimant com-
plained to his physical therapist that he was experiencing the same pain he had from a 
bout with gout in 1994. Claimant also has a history of diabetes.  Dr. Brunworth testified 
that gout can cause tingling, numbness, and nerve compression, while diabetes can 
cause peripheral neuropathies resulting in complaints of numbness and tingling.
17. Dr. Brunworth recommended that claimant undergo an EMG/nerve conduction 
study of his bilateral upper extremities to determine whether there is any objective basis 
for claimant’s neurological complaints.  Dr. Brunworth however testified that the EMG/
nerve conduction study she recommends is unrelated to claimant’s injury at employer 
because he had no neurological symptoms in 2008.  Dr. Brunworth testified that claim-
ant did not complain of elbow, shoulder or neck pain at the time he was discharged at 
MMI.  Dr. Brunworth opined, and claimant’s medical records reflect, that claimant began 
complaining of elbow, shoulder, and neck symptoms after he left his employment with 
the employer.  Dr. Brunworth opined that claimant’s elbow, shoulder, and neck com-
plaints are unrelated to claimant’s work injury.
18. Dr. Brunworth was unable to find any objective corroboration of claimant’s com-
plaints of pain with any kind of movement of the elbow, neck, or shoulder. Dr. Brunworth 
testified there likely is a psychological component to claimant’s complaints.   
19. Before testifying, Dr. Lichtenberg reviewed the report of Dr. Brunworth, the tran-
script of her testimony at hearing, and the deposition transcript of Dr. Cazden.  Dr. 
Lichtenberg testified that the opinions of Dr. Brunworth and Dr. Cazden had not 
changed his opinion that claimant has not reached MMI.  Dr. Lichtenberg noted that, as 
of November 14, 2008, Dr. Cazden continued to recommend that claimant use his wrist 
splints, which help with symptoms of tendinitis but which are not used for symptoms of 
diabetes or gout; Dr. Lichtenberg testified:

[W]hat I find interesting about [Dr. Cazden’s recommendation to use wrist 
splints] is  that he states the diagnosis of bilateral wrist tendinitis.  He re-



leases [claimant] with four treatments  of therapy, no permanent impair-
ment rating.  

And, yet, he assigns permanent restrictions of no lifting over 10 pounds, 
use of splints, and no repetitive motion.

That is not consistent with any reasonable treatment plain or recommen-
dations.  How can you tell somebody there is nothing wrong with 
them, no rating, yet, give them significant restrictions that cause 
them to lose their job?

It just doesn’t make any sense.  It’s not consistent with anything.

And I believe Dr. Brunworth … agrees with me that a rating for both wrists 
is reasonable ….

So, in my opinion, Dr. Cazden’s reports … don’t carry a lot of weight with 
me.

(Emphasis  added).  Dr. Lichtenberg’s testimony here was persuasive in pointing out in-
herent contradictions in Dr. Cazden’s medical opinion. 

20. Dr. Lichtenberg opined that claimant sustained bilateral wrist tendinitis caused by 
25 years of repetitive work.  Dr. Lichtenberg stated that the DOWC treatment guidelines 
for cumulative trauma disorder acknowledge that 10% of patients diagnosed with tend-
initis fail to recover with rest.  Claimant’s symptoms thus place him in this group.  Dr. 
Lichtenberg offered an additional recommendation for a psychological evaluation.  Dr. 
Lichtenberg stated that this recommendation is consistent with the DOWC treatment 
guidelines for patients with delayed recovery.  Dr. Lichtenberg responded to the fact that 
claimant complained of inconsistent symptoms without objective findings, indicating this 
supports a diagnosis of chronic pain warranting a psychological evaluation.     
21. There was no persuasive evidence otherwise showing that claimant’s limited abil-
ity to converse in English presented a language barrier to Dr. Cazden’s ability to under-
stand, diagnose, and treat claimant.  Claimant’s assertion he was unable to effectively 
communicate with his physicians is unpersuasive. Claimant is able to speak and under-
stand some English. Claimant learned to speak and understand English while working 
at employer and from practicing with friends. Claimant also speaks English with his per-
sonal physicians, who treat him for non work-related conditions.
22. Respondents failed to show it highly probable that Dr. Lichtenberg is incorrect in 
determining that claimant has not reached MMI.  While Dr. Cazden and Dr. Brunworth 
disagree with Dr. Lichtenberg’s determination that claimant needs additional medical 
treatment, such disagreement fails to show it highly probable that Dr. Lichtenberg’s 
medical opinion is incorrect.  As found, Dr. Cazden apparently overlooked the October 
21, 2008, report of the physical therapist at Alpha Physical Therapy when he testified 
claimant’s symptoms in November of 2008 failed to indicate nerve involvement.  Con-
trary to Dr. Cazden’s testimony, claimant in fact complained of numbness and tingling 
radiating from his right forearm into all fingers.  This finding supports Dr. Lichtenberg’s 



recommendation for electrodiagnostic studies and for referral of claimant for a surgical 
evaluation.  In addition, Dr. Brunworth agrees with Dr. Lichtenberg’s recommendation 
for electrodiagnostic studies of claimant’s upper extremities, while disagreeing that the 
need for such studies is related to claimant’s injury.  However, there is medical record 
evidence from Dr. Cazden indicating his opinion that claimant suffered an injury and that 
the mechanism of injury was consistent with the objective findings.  In addition, Dr. 
Lichtenberg does not disagree with Dr. Brunworth’s assessment that claimant’s subjec-
tive complaints are nonphysiologic; however, Dr. Lichtenberg interprets that assessment 
differently. Dr. Lichtenberg interprets claimant’s nonphysiologic complaints as indicating 
chronic pain.  Dr. Lichtenberg persuasively testified that the DOWC treatment guidelines 
recommend a psychological evaluation for chronic pain patients.  Dr. Brunworth initially 
recommended claimant undergo a psychological evaluation, and Dr. Lichtenberg testi-
fied that he agrees.  Dr. Cazden agreed that Dr. Lichtenberg’s recommendation for acu-
puncture treatment might help claimant, although he was unsure if it would make a huge 
difference in claimant’s ultimate outcome.  On balance, the disagreement between Dr. 
Cazden and Dr. Brunworth on the one hand and Dr. Lichtenberg on the other merely 
shows a reasonable disagreement of medical opinion.  Such disagreement fails to show 
it highly probable and free from serious doubt that Dr. Lichtenberg is incorrect. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Respondents argue they have overcome the determination of Dr. Lichtenberg 
that claimant has not reached MMI by clear and convincing evidence.  The Judge dis-
agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2009), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 



evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is  highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME physi-
cian is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).  A fact or proposition has been proved by clear and convincing evidence if, con-
sidering all the evidence, the trier-of-fact finds it to be highly probable and free from se-
rious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere dif-
ference of opinion between physicians fails to constitute error.  See, Gonzales v. Brown-
ing Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).

The enhanced burden of proof reflects an underlying assumption that the physi-
cian selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is  required to identify and evaluate all losses and re-
strictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and restric-
tions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial Claim 
Appeals Office, supra.

Here, the Judge found respondents failed to show it highly probable that Dr. 
Lichtenberg was incorrect in determining that claimant has not reached MMI.  Respon-
dents thus failed to overcome by clear and convincing evidence the determination of Dr. 
Lichtenberg that claimant has not reached MMI.

The Judge found that, on balance, the disagreement between Dr. Cazden and 
Dr. Brunworth on the one hand and Dr. Lichtenberg on the other merely shows a rea-
sonable disagreement of medical opinion.  Such disagreement fails  to show it highly 
probable and free from serious doubt that Dr. Lichtenberg is incorrect.

The Judge concludes that respondents’s request for a determination that claim-
ant has reached MMI should be denied and dismissed.     

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Respondents’s request for a determination that claimant has reached 
MMI is denied and dismissed.



2. Issues not expressly decided herein are reserved to the parties for future 
determination.    

DATED:  _December 2, 2009__

___________________________________
Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-801-077 and WC 4-800-790

ISSUES

The issues  presented for hearing are compensability of each of the two claims 
which had been previously consolidated by Order dated September 11, 2009, and 
medical benefits including the passing of the right of selection of an authorized treating 
physician.  

FINDINGS OF FACT

1. The Respondent-Employer employed Claimant as a treatment supervisor in its 
juvenile treatment facility.  

2. On July 24, 2009 Claimant was in her office when she responded to a call for as-
sistance.  Upon entering the room to assist, Claimant observed a youth who was being 
destructive by punching a wall locker.  The youth then came at Claimant and Claimant 
responded by putting the youth in a restraint by restraining the youth’s left arm.  Other 
staff members locked hands with the Claimant and they put the youth onto the floor.  
During this action Claimant also went to the floor.  The youth was aggressive and strong 
and attempting to break free from the restraint.  Two additional staff members also came 
to help.  During this altercation, Claimant felt a stabbing pain in the left leg at the top of 
the thigh.  Claimant at the time felt that she had pulled a muscle but did not leave the 
restraint at that time.  The area of injury was the left thigh right below the hip.  Claimant 
experienced a burning shooting pain that extended down to the knee.

3. Claimant did not request medical care on this date because she felt it was just a 
strain that would go away.  

4. Claimant finished her shift on July 24, 2009 and returned to work on July 25, 
2009, completing a normal shift.  On July 26, 2009 Claimant had minor limping but felt 
all right.



5. On July 26, 2009 Claimant responded to a call for assistance in another building.  
While she was running on a rocky area she felt an intense pain in her left leg in the 
same area as she had injured on July 24, 2009.  She was able to continue to respond to 
the call for assistance and assisted in restraining the subject youth.  Claimant reported 
her symptoms to a supervisor, Mr. William Powers.  At this time Claimant completed the 
paperwork for both the July 24, 2009 incident and the July 26, 2009 incident.

6. Some documentation refers to Claimant’s right leg as having been injured.  The 
Administrative Law Judge concludes that there were inadvertent errors in the paperwork 
and the leg injured was only the left leg.  

7. Claimant was referred to St. Thomas More Hospital.  After treatment Claimant 
returned to her home.  

8. On Monday, July 27, 2009 Claimant’s left leg was in extreme pain and her back 
was sore.  Claimant did go to work this day.  She spoke with Dena McCrackin about her 
condition and she was sent to CCOM that morning.  Claimant advised the personnel of 
her leg and back conditions.

9. The Respondent-Employer did not provide the Claimant with a list of two physi-
cians or corporate medical providers.

10. On July 27, 2009 Steve Quakenbush, P.A, examined the Claimant at CCOM.  Mr. 
Quakenbush assessed a left parascapular strain and left upper leg strain.  Mr. Quaken-
bush recommended restrictions of lift/carry five pounds, no repetitive lifting, pushing or 
pulling.  Walking/standing limited as tolerated.  No crawling, kneeling, squatting, climb-
ing, and to avoid youth restraint.  Mr. Quakenbush opined that the conditions were work-
related by history.  

11. Mr. Quakenbush saw the Claimant in follow-up on July 29, 2009.  He noted that 
the Claimant was having increased pain in her upper back.  The previously recom-
mended physical therapy had not been approved as of that date.  Mr. Quakenbush re-
leased the Claimant from work that day and recommended that she return to work with 
the previously noted restrictions.  Mr. Quakenbush provided trigger point injections.  

12. The following day, July 30, 2009, Dr. Julian Venegas saw the Claimant at CCOM.  
Dr. Venegas recommended that the Claimant return to her employment to modify her 
Worker’s Claims.  Treatment was not provided.  The providers at CCOM would not treat 
beyond the left thigh according to the medical records because the other conditions 
were deemed not work-related.

13. The Claimant sought treatment from her family physician, Dr. Gary Mohr.  Dr. 
Mohr saw the Claimant initially on August 6, 2009.  Dr. Mohr’s assessment was a 
sprained thoracic region and injury to her shoulder.  He recommended an MRI of the 
thoracic spine.  The treatment with Dr. Mohr has not been authorized.  Dr. Mohr recom-
mended that the Claimant be off work until released to return to work by her treating 



doctor.  Dr. Mohr has not yet released the Claimant to return to work.  On September 
22, 2009 Dr. Mohr became concerned with reflex sympathetic dystrophy of the Claim-
ant’s upper extremity and referred her to a neurologist for evaluation.  The neurologist is 
Dr. Foltz.  Dr. Mohr also referred the Claimant for an EKG and to Dr. Ashton of the Ash-
ton Family Chiropractic Center.  Claimant has incurred out-of-pocket expenses for 
treatment that she has received from these providers which has not been fully paid by 
her health insurance.  The treatment from St. Thomas More Hospital, CCOM, Drs. Mohr, 
Foltz, and Ashton going back to July 26, 2009 and continuing is reasonable and neces-
sary and related to Claimant’s two industrial injuries occurring on July 24, 2009 and July 
26, 2009.

14. It is found that the Claimant’s testimony is credible and persuasive.  It is found 
that the Claimant has demonstrated that it is more likely than not that she sustained a 
compensable work-related injury on July 24, 2009 arising out of and in the course of her 
employment with employer.  It is also found that the Claimant has demonstrated that it is  
more likely than not that she suffered a substantial aggravation of this injury on July 26, 
2009 also arising out of and in the course of her employment with the employer.

15. It is further found that respondents have failed to provide the Claimant with medi-
cal treatment, having denied care being provided by CCOM and by failing to provide the 
Claimant with a list of two physicians or corporate medical providers from which to 
choose as her authorized treating doctor.  

CONCLUSIONS OF LAW

Based upon the Findings of Fact, the Administrative Law Judge makes the fol-
lowing Conclusions of Law:

1. Claimant shoulders the burden of proving by a preponderance of the evidence 
that her injuries arose out of the course and scope of her employment with respondent-
employer.  Section 8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

2. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).  

3. As found, Claimant showed it is more probably true than not that she sustained 
injuries arising out of the course and scope of her employment with Respondent-
Employer on July 24, 2009 and July 26, 2009.  Thus, Claimant proved by a preponder-
ance of the evidence that she sustained injuries arising out of the course and scope of 



her employment with Respondent-Employer.  Therefore, Claimant’s claims are compen-
sable.  

4. Respondents are responsible for authorized medical treatment reasonably nec-
essary to cure and relieve an employee from the effects of a work-related injury.  Sec-
tion 8-42-101, C.R.S.; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  

5. Authorization refers to the physician’s legal authority to treat the injury at respon-
dents’ expense, and not necessarily the reasonableness of the particular treatment.  
Popke v. Industrial Claim Appeals Office,  944 P.2d 677 (Colo. App. 1997).  Section 8-
43-404(5), C.R.S. allows the employer the right in the first instance to designate the 
authorized treating physician; the right to select however passes to Claimant where the 
employer fails to properly designate in the first instance.  Rogers v. Industrial Claim Ap-
peals Office, 746 P.2d 565 (Colo. App. 1987).  Section 8-43-404(5)(a)(I)(A), C.R.S. pro-
vides that in all cases of injury the employer or insurer shall provide a list of at least two 
physicians in the first instance to the injured worker from which the injured worker may 
select the authorized treating physician.  Pursuant to Rule 8-2(A) of the WCRP, the des-
ignated provider list can initially be provided to the injured worker verbally or through an 
effective pre-injury designation.  If provided verbally or through a pre-injury designation, 
a written designated provider list shall be mailed, hand-delivered or furnished in some 
other verifiable manner to the injured worker within seven (7) business days following 
the date the employer has notice of the injury.  Pursuant to Rule 8-2(D), failure on the 
part of the employer to comply with Rule 8-2 causes respondents to lose their right of 
selection.  In that case the injured worker may select an authorized treating physician of 
the injured worker’s choosing.  As found, respondents failed to comply when respon-
dents did not provide the Claimant with the choice of two physicians as required by 
statute and rule.  As such, the right of selection switched to the Claimant.  In addition, 
respondents’ failure to authorize the treatment from CCOM to treat beyond the upper 
left leg acted as a failure to provide medical care in the first instance.  Either way, the 
right of selection has passed to the Claimant.  The Claimant has selected Dr. Gary Mohr 
as the primary authorized treating physician.  Dr. Gary Mohr, and his referrals, are 
authorized to treat the Claimant and to provide medical care to cure or relieve Claimant 
from the effects of the injuries to her left leg, back, neck, and shoulders that are reason-
able, necessary, and related to the injury.

6. A physician may become authorized to treat the Claimant as a result of a referral 
from a previously authorized treating physician made in the normal progression of the 
authorized treating.  Greager v. Industrial Commission, 701 P.2d 168 (Colo. App. 1985).  
As found, Claimant has established that the medical treatment in this claim including the 
treatment at the emergency room, treatment with the providers at CCOM, and treatment 
with Dr. Gary Mohr including his referrals to Drs. Foltz and Ashton are authorized and 
reasonably necessary to cure and relieve the effects of the injury.  Accordingly, respon-
dents are liable for this medical treatment to cure and relieve the effects of her injuries.  



7. As found, Claimant proved by a preponderance of the evidence that the medical 
treatment that she received for her injuries were authorized medical treatment reasona-
bly necessary to cure and relieve her from the effects of her injuries.  As found, Claim-
ant proved by a preponderance of the evidence that she is entitled to ongoing, author-
ized medical treatment reasonable necessary to cure and relieve her from the effects of 
the injury.  Therefore, the insurer shall be required to pay for the medical treatment that 
the Claimant has received for her injuries from the emergency room, CCOM, Drs. Mohr, 
Foltz, and Ashton, and their referrals.  Also, insurer shall be required to pay for ongoing 
medical treatment that is authorized and reasonably necessary to cure and relieve 
Claimant from the effects of her injuries.  

ORDER

 It is therefore ordered that:

1. Claimant’s claims with dates of injury July 24, 2009 and July 26, 2009 are com-
pensable. 

2. Respondent-Insurer shall pay for medical treatment, which has been provided to 
cure and relieve the effects of the Claimant’s injury, including the treatment at the emer-
gency room, the treatment with Drs. Mohr, Foltz, and Ashton, and their referrals, includ-
ing the MRI and EKG requested by Dr. Mohr.

3. Respondent-Insurer shall pay for ongoing medical treatment that is authorized 
and reasonably necessary to cure and relieve Claimant from the effects of the injury.  

4. Respondent-Insurer shall reimburse the Claimant for out-of-pocket expenses for 
the medical care she has received from these providers.  

5. Respondent-Insurer shall pay Claimant interest at the rate of eight percent (8%) 
per annum on compensation benefits not paid when due.

6. Any and all issues not expressly decided herein are reserved to the parties for 
future determination.  

DATE: December 3, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-801-077 and WC 4-800-790



ISSUES

The issues  presented for hearing are compensability of each of the two claims 
which had been previously consolidated by Order dated September 11, 2009, and 
medical benefits including the passing of the right of selection of an authorized treating 
physician.  

FINDINGS OF FACT

16. The Respondent-Employer employed Claimant as a treatment supervisor in its 
juvenile treatment facility.  

17. On July 24, 2009 Claimant was in her office when she responded to a call for as-
sistance.  Upon entering the room to assist, Claimant observed a youth who was being 
destructive by punching a wall locker.  The youth then came at Claimant and Claimant 
responded by putting the youth in a restraint by restraining the youth’s left arm.  Other 
staff members locked hands with the Claimant and they put the youth onto the floor.  
During this action Claimant also went to the floor.  The youth was aggressive and strong 
and attempting to break free from the restraint.  Two additional staff members also came 
to help.  During this altercation, Claimant felt a stabbing pain in the left leg at the top of 
the thigh.  Claimant at the time felt that she had pulled a muscle but did not leave the 
restraint at that time.  The area of injury was the left thigh right below the hip.  Claimant 
experienced a burning shooting pain that extended down to the knee.

18. Claimant did not request medical care on this date because she felt it was just a 
strain that would go away.  

19. Claimant finished her shift on July 24, 2009 and returned to work on July 25, 
2009, completing a normal shift.  On July 26, 2009 Claimant had minor limping but felt 
all right.

20. On July 26, 2009 Claimant responded to a call for assistance in another building.  
While she was running on a rocky area she felt an intense pain in her left leg in the 
same area as she had injured on July 24, 2009.  She was able to continue to respond to 
the call for assistance and assisted in restraining the subject youth.  Claimant reported 
her symptoms to a supervisor, Mr. William Powers.  At this time Claimant completed the 
paperwork for both the July 24, 2009 incident and the July 26, 2009 incident.

21. Some documentation refers to Claimant’s right leg as having been injured.  The 
Administrative Law Judge concludes that there were inadvertent errors in the paperwork 
and the leg injured was only the left leg.  

22. Claimant was referred to St. Thomas More Hospital.  After treatment Claimant 
returned to her home.  



23. On Monday, July 27, 2009 Claimant’s left leg was in extreme pain and her back 
was sore.  Claimant did go to work this day.  She spoke with Dena McCrackin about her 
condition and she was sent to CCOM that morning.  Claimant advised the personnel of 
her leg and back conditions.

24. The Respondent-Employer did not provide the Claimant with a list of two physi-
cians or corporate medical providers.

25. On July 27, 2009 Steve Quakenbush, P.A, examined the Claimant at CCOM.  Mr. 
Quakenbush assessed a left parascapular strain and left upper leg strain.  Mr. Quaken-
bush recommended restrictions of lift/carry five pounds, no repetitive lifting, pushing or 
pulling.  Walking/standing limited as tolerated.  No crawling, kneeling, squatting, climb-
ing, and to avoid youth restraint.  Mr. Quakenbush opined that the conditions were work-
related by history.  

26. Mr. Quakenbush saw the Claimant in follow-up on July 29, 2009.  He noted that 
the Claimant was having increased pain in her upper back.  The previously recom-
mended physical therapy had not been approved as of that date.  Mr. Quakenbush re-
leased the Claimant from work that day and recommended that she return to work with 
the previously noted restrictions.  Mr. Quakenbush provided trigger point injections.  

27. The following day, July 30, 2009, Dr. Julian Venegas saw the Claimant at CCOM.  
Dr. Venegas recommended that the Claimant return to her employment to modify her 
Worker’s Claims.  Treatment was not provided.  The providers at CCOM would not treat 
beyond the left thigh according to the medical records because the other conditions 
were deemed not work-related.

28. The Claimant sought treatment from her family physician, Dr. Gary Mohr.  Dr. 
Mohr saw the Claimant initially on August 6, 2009.  Dr. Mohr’s assessment was a 
sprained thoracic region and injury to her shoulder.  He recommended an MRI of the 
thoracic spine.  The treatment with Dr. Mohr has not been authorized.  Dr. Mohr recom-
mended that the Claimant be off work until released to return to work by her treating 
doctor.  Dr. Mohr has not yet released the Claimant to return to work.  On September 
22, 2009 Dr. Mohr became concerned with reflex sympathetic dystrophy of the Claim-
ant’s upper extremity and referred her to a neurologist for evaluation.  The neurologist is 
Dr. Foltz.  Dr. Mohr also referred the Claimant for an EKG and to Dr. Ashton of the Ash-
ton Family Chiropractic Center.  Claimant has incurred out-of-pocket expenses for 
treatment that she has received from these providers which has not been fully paid by 
her health insurance.  The treatment from St. Thomas More Hospital, CCOM, Drs. Mohr, 
Foltz, and Ashton going back to July 26, 2009 and continuing is reasonable and neces-
sary and related to Claimant’s two industrial injuries occurring on July 24, 2009 and July 
26, 2009.

29. It is found that the Claimant’s testimony is credible and persuasive.  It is found 
that the Claimant has demonstrated that it is more likely than not that she sustained a 
compensable work-related injury on July 24, 2009 arising out of and in the course of her 



employment with employer.  It is also found that the Claimant has demonstrated that it is  
more likely than not that she suffered a substantial aggravation of this injury on July 26, 
2009 also arising out of and in the course of her employment with the employer.

30. It is further found that respondents have failed to provide the Claimant with medi-
cal treatment, having denied care being provided by CCOM and by failing to provide the 
Claimant with a list of two physicians or corporate medical providers from which to 
choose as her authorized treating doctor.  

CONCLUSIONS OF LAW

Based upon the Findings of Fact, the Administrative Law Judge makes the fol-
lowing Conclusions of Law:

8. Claimant shoulders the burden of proving by a preponderance of the evidence 
that her injuries arose out of the course and scope of her employment with respondent-
employer.  Section 8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

9. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).  

10. As found, Claimant showed it is more probably true than not that she sustained 
injuries arising out of the course and scope of her employment with Respondent-
Employer on July 24, 2009 and July 26, 2009.  Thus, Claimant proved by a preponder-
ance of the evidence that she sustained injuries arising out of the course and scope of 
her employment with Respondent-Employer.  Therefore, Claimant’s claims are compen-
sable.  

11. Respondents are responsible for authorized medical treatment reasonably nec-
essary to cure and relieve an employee from the effects of a work-related injury.  Sec-
tion 8-42-101, C.R.S.; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  

12. Authorization refers to the physician’s legal authority to treat the injury at respon-
dents’ expense, and not necessarily the reasonableness of the particular treatment.  
Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. App. 1997).  Section 8-43-
404(5), C.R.S. allows the employer the right in the first instance to designate the author-
ized treating physician; the right to select however passes to Claimant where the em-
ployer fails to properly designate in the first instance.  Rogers v. Industrial Claim Ap-
peals Office, 746 P.2d 565 (Colo. App. 1987).  Section 8-43-404(5)(a)(I)(A), C.R.S. pro-



vides that in all cases of injury the employer or insurer shall provide a list of at least two 
physicians in the first instance to the injured worker from which the injured worker may 
select the authorized treating physician.  Pursuant to Rule 8-2(A) of the WCRP, the des-
ignated provider list can initially be provided to the injured worker verbally or through an 
effective pre-injury designation.  If provided verbally or through a pre-injury designation, 
a written designated provider list shall be mailed, hand-delivered or furnished in some 
other verifiable manner to the injured worker within seven (7) business days following 
the date the employer has notice of the injury.  Pursuant to Rule 8-2(D), failure on the 
part of the employer to comply with Rule 8-2 causes respondents to lose their right of 
selection.  In that case the injured worker may select an authorized treating physician of 
the injured worker’s choosing.  As found, respondents failed to comply when respon-
dents did not provide the Claimant with the choice of two physicians as required by 
statute and rule.  As such, the right of selection switched to the Claimant.  In addition, 
respondents’ failure to authorize the treatment from CCOM to treat beyond the upper 
left leg acted as a failure to provide medical care in the first instance.  Either way, the 
right of selection has passed to the Claimant.  The Claimant has selected Dr. Gary Mohr 
as the primary authorized treating physician.  Dr. Gary Mohr, and his referrals, are 
authorized to treat the Claimant and to provide medical care to cure or relieve Claimant 
from the effects of the injuries to her left leg, back, neck, and shoulders that are reason-
able, necessary, and related to the injury.

13. A physician may become authorized to treat the Claimant as a result of a referral 
from a previously authorized treating physician made in the normal progression of the 
authorized treating.  Greager v. Industrial Commission, 701 P.2d 168 (Colo. App. 1985).  
As found, Claimant has established that the medical treatment in this claim including the 
treatment at the emergency room, treatment with the providers at CCOM, and treatment 
with Dr. Gary Mohr including his referrals to Drs. Foltz and Ashton are authorized and 
reasonably necessary to cure and relieve the effects of the injury.  Accordingly, respon-
dents are liable for this medical treatment to cure and relieve the effects of her injuries.  

14. As found, Claimant proved by a preponderance of the evidence that the medical 
treatment that she received for her injuries were authorized medical treatment reasona-
bly necessary to cure and relieve her from the effects of her injuries.  As found, Claim-
ant proved by a preponderance of the evidence that she is entitled to ongoing, author-
ized medical treatment reasonable necessary to cure and relieve her from the effects of 
the injury.  Therefore, the insurer shall be required to pay for the medical treatment that 
the Claimant has received for her injuries from the emergency room, CCOM, Drs. Mohr, 
Foltz, and Ashton, and their referrals.  Also, insurer shall be required to pay for ongoing 
medical treatment that is authorized and reasonably necessary to cure and relieve 
Claimant from the effects of her injuries.  

ORDER

 It is therefore ordered that:



1. Claimant’s claims with dates of injury July 24, 2009 and July 26, 2009 are com-
pensable. 

2. Respondent-Insurer shall pay for medical treatment, which has been provided to 
cure and relieve the effects of the Claimant’s injury, including the treatment at the emer-
gency room, the treatment with Drs. Mohr, Foltz, and Ashton, and their referrals, includ-
ing the MRI and EKG requested by Dr. Mohr.

3. Respondent-Insurer shall pay for ongoing medical treatment that is authorized 
and reasonably necessary to cure and relieve Claimant from the effects of the injury.  

4. Respondent-Insurer shall reimburse the Claimant for out-of-pocket expenses for 
the medical care she has received from these providers.  

5. Respondent-Insurer shall pay Claimant interest at the rate of eight percent (8%) 
per annum on compensation benefits not paid when due.

6. Any and all issues not expressly decided herein are reserved to the parties for 
future determination.  

DATE: December 3, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-641-953

ISSUES

1. The issues to be determined by this decision are:
a. Reopening; 
b. Maintenance medical care; 
c. Causation or intervening injury; and, 
d. Penalties.

FINDINGS OF FACT

1. This case arises from an admitted injury that occurred on December 15, 2004.
2. The Respondent's filed a final Admission dated December 11, 2006 based on Dr. 
Hattem's MMI report dated November 9, 2006. 
3. Dr. Hattem documented that Dr. Kersten had diagnosed a knee strain/Achilles 
bursitis and recommended therapy and anti-inflammatory medication. Dr. Kersten ordered an 



MRI and referral to Dr. Baer for neurological evaluation on March 16, 2005. On May 17, 
2005 the Claimant was seen at the Memorial Emergency Room complaining of right knee 
pain. A CT study of June 26, 2005 demonstrated L5-S1 central to right sided disc herniation 
with contact of the lumbar right S1 nerve root. The Claimant received injections on January 3 
and February 1, 2006. Injections were unsuccessful and on July 18, 2006 Dr. Sung per-
formed an L5-S1 diskectomy. Following the surgery, Claimant continued with right knee pain 
and Dr. Sung referred him for an MRI of the right knee dated November 8, 2005, which showed 
mild patellofemoral effusion. On November 9, 2006 Dr. Hattem declared the Claimant to be at 
MMI and gave him a 16% whole person impairment of the lumbar spine, and did not rate the 
right knee. 
4. The Claimant challenged the Final Admission on the issue of maintenance medi-
cal care. A hearing was held on April 10, 2007. The Administrative Law Judge found in his order, 
"The Claimant has had increasing back pain and leg pain and is in need of medical treatment to 
maintain him at MMI. The Administrative Law Judge finds that Claimant presented in a straight 
forward manner, and his testimony was reasonable, credible and un-refuted by other persuasive 
evidence."  The ALJ ordered post-MMI medical treatment for his low back and right leg.
5. Pursuant to the ALJ Order of April 30, 2007 the Claimant was referred to Dr. Sandell for 
post-MMI treatment.
6. Dr. Sandell saw the Claimant from June 26, 2007 through March 4, 2009. Dr. San-
dell performed an EMG study of the Claimant's right lower extremity on August 10, 2007, 
which he found to be abnormal. Dr. Sandell referred the Claimant for a lumbar epidural steroid 
injection, which did not help. Dr. Sandell referred the Claimant to orthopedic surgeon, Dr. 
Sanchez for a surgical evaluation on November 1, 2007. Dr. Sanchez did not recommend 
surgery. On July 11, 2008 Dr. Dr. Sandell referred the Claimant to orthopedic surgeon Dr. Duf-
fey.
7. Dr. Duffey saw the Claimant on January 19, 2009. He diagnosed Patellofemoral 
chondral lesion and recommended arthroscopic surgery with anticipated patellar or femoral chon-
droplasty.
8. On February 13, 2009 the Respondent-Insurer issued a denial letter based on a record 
review only of Dr. Deborah Saint-Phard M.D. a Physical Medicine and Rehabilitation doctor. 
9. On March 30, 3009, Dr Duffey authored a letter response to Dr. Saint Phard's record 
review denial. He stated, "It is well documented in orthopaedic literature that a certain percent-
age of articular chondral tears and defects will be missed on MRI evaluations. He was shown to 
have an effusion, which is often a secondary sign of a cartilage injury which may not be seen on 
the MRI. Studies will estimate that anywhere between 20-50% of articular chondral injuries may 
be missed by MRI. [Claimant's] symptoms do reveal focal catch in his patellofemoral joint. I feel 
confident that we could resolve most of his knee symptoms with a simple knee arthroscopy. I 
am pessimistic that after 3 years additional trials of nonoperative treatment are likely to make 
his symptoms any better".
10. On March 30, 2009, the Respondent-Insurer issued a second denial letter relying on 
a record review only by Dr. James McElhenney. For the first time in the case this doctor opines 
that the right knee injury is not related.
11. The Claimant testified credibly that the knee pain level has increased substantially 
since the November 11, 2006 date of MMI and his function of the knee has significantly de-
creased since that date. The Claimant has consistently complained of knee pain since 
the occurrence of his admitted industrial injury.



12. The Claimant testified he has worked since the date of MMI but has not injured or 
aggravated his knee in the subsequent work or activities outside of work.
13. The ALJ finds insufficient credible evidence to indicate the Respondents were 
dictating medical care.

CONCLUSIONS OF LAW
1. CRS 8-43-303(1) provides that a worker's compensation award may be reopened 
for a change in condition and entitlement to additional benefits. "The original finding of 
causation cannot be disturbed in a petition to reopen for change of condition. The causation is-
sue in a petition to reopen is limited whether there is a change of claimant's physical condition 
that can be causally connected to the original injury.  (Citing City and County of Denver v Indus-
trial Claim Appeals Office 58 P.3d1163 Colorado App 2002). Colorado Worker's Compensation 
Practice and Procedure, Douglas R. Phillips and Susan D. Phillips; 2005, p617.
2. In the present case the Claimant has shown by preponderance of evidence that the 
condition of his right extremity specifically his right knee has worsened. The Claimant credibly 
testified that his pain level in his knee has significantly increased since the date of MMI and 
the function of his right knee has significantly decreased.
3. Dr. Sandell in his March 4, 2009 note and Dr. Duffey in his note of June 14, 2009 and 
his letter of March 30, 2009 both support a finding of a  worsening of condition.
4. Claimant has failed to establish that it is more likely than not that the Respondents were 
dictating medical care hereunder.

ORDER

 It is therefore ordered that:

1. The ALJ orders that the claim be reopened for further medical care to cure or re-
lieve Claimant from the effects of his work related injury, which has now worsened.

2. Respondents shall pay for Claimant’s course of medical treatment that is reason-
able, necessary, and related to his original work related injury, specifically including the 
lower back and right knee.

3. Claimant’s request for penalties is denied and dismissed.

4. In light of the findings and conclusions herein the issue of post-MMI medical 
treatment is not addressed.
5. Respondents shall pay statutory interest at the rate of eight percent (8%) per an-
num on all amounts due and not paid when due.
6. Any and all issues not determined herein are reserved for future decision.

DATE: December 3, 2009
/s/ original signed by:

Donald E. Walsh
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-722-757

ISSUES

¬ Did claimant prove by a preponderance of the evidence that he is entitled to 
permanent partial disability benefits and Grover-type medical benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Claimant works for employer as a security guard.  Claimant sustained an admit-
ted injury to his right foot and ankle on June 6, 2006, when he tripped on a step while 
making his rounds.
2. Employer referred claimant to Concentra Medical Centers, where Physicians As-
sistant Glenn Petersen, PA, examined him on June 6, 2006.  PA Petersen obtained x-
ray studies of claimant’s right foot and ankle.  The x-ray showed a nondisplaced, proxi-
mal fracture of claimant’s right fifth metatarsal (small toe).  The ankle x-ray study ap-
peared normal.  PA Petersen placed claimant in a fracture boot, gave him crutches, and 
referred him to Dr. Hirose, an orthopedic foot and ankle specialist.
3. Dr. Hirose examined claimant on June 9, 2006, and noted an additional fracture 
of the anterior calcaneus.  Dr. Hirose reevaluated claimant on June 30, 2006, and noted 
claimant was noncompliant because he was wearing flip-flop sandals instead of the 
fracture boot.  Although Dr. Hirose encouraged claimant to wear the fracture boot, 
claimant appeared for his next appointment on August 4, 2006, again wearing flip-flops 
instead of the boot.  Dr. Hirose treated claimant conservatively, but he continued to 
complain of pain. Dr. Hirose referred claimant for a magnetic resonance imaging (MRI) 
scan on March 2, 2007.  The MRI revealed a nonunion of the fracture of the anterior 
process of the calcaneus.  On April 23, 2007, Dr. Hirose surgically excised a bone frag-
ment from the anterior process of the calcaneus.
4. Claimant reported to Dr. Hirose that the surgery was unhelpful.  Claimant com-
plained of post-operative calf pain and shortness of breath.  Although Dr. Hirose referred 
him for venous Doppler study, claimant failed to appear for the study.  Because of 
claimant’s persistent complaints of pain, pain specialist Dr. Villems treated claimant with 
neuropathic pain medications and an injection blocking the superficial peroneal nerve 
on January 11, 2008.  Dr. Villems recommended against further invasive treatment or 
recommendations.
5. Claimant’s treating providers placed claimant at maximum medical improvement 
(MMI) and referred him to John Burris, M.D., for an impairment evaluation on March 4, 
2008.  Dr. Burris agreed claimant had reached MMI and rated his permanent medical 
impairment at 3% of the lower extremity.  Dr. Burris found no range of motion loss at 
claimant’s ankle, and instead rated claimant’s impairment of the superficial peroneal 
nerve based upon decreased sensation with pain.  Dr. Burris opined that permanent 



work restrictions were unwarranted and recommended against follow-up medical care to 
maintain claimant’s condition at MMI.
6. Claimant requested an independent medical examination (DIME) through the Di-
vision of Workers' Compensation.  The division appointed Jeffrey A. Wunder, M.D., the 
DIME physician.  Dr. Wunder is an interventional physiatrist (pain specialist).  
7. Dr. Wunder examined claimant on January 5, 2009, when he reported persistent 
pain in the dorsolateral aspect of his right foot.  Dr. Wunder found claimant’s behavioral 
presentation inconsistent with his report of pain ratings.  Dr. Wunder diagnosed non-
compliance to medical treatment; he wrote:
8. This patient, in my opinion, experienced delayed healing in his fractures due to 
his noncompliance with the [fracture] boot.  He saw Dr. Hirose on two separate occa-
sions wearing flip flops, which is probably the worst footwear that can be worn 
following foot fractures.  Had he been compliant, the calcaneal fracture may well ap-
pear healed and he may not have needed surgery.
9. (Emphasis added).  Dr. Wunder agreed with Dr. Burris that claimant reached MMI 
as of March 4, 2008.  
10. When evaluating claimant’s medical impairment, Dr. Wunder found no evidence 
of superficial peroneal neuropathy.  Dr. Wunder noted that, unlike the full range of mo-
tion that Dr. Burris appreciated, claimant had restricted ankle motion at the time of Dr. 
Wunder’s examination.  Dr. Wunder rated claimant’s impairment at 8% of the lower ex-
tremity, based upon restricted range of motion.  Dr. Wunder recommended against addi-
tional treatment to maintain claimant at MMI; he wrote:
11. [I]n my opinion no further injection, treatment, or therapy is likely to assist this pa-
tient.  In my opinion, he is not a candidate for further surgery.
12. Claimant is not contesting Dr. Wunder’s determination of MMI. 
13. On March 27, 2009, insurer filed a Final Admission of Liability (FAL), admitting 
liability for permanent partial disability (PPD) benefits based upon Dr. Wunder’s rating of 
claimant’s impairment at 8% of the right lower extremity.  Because claimant is not as-
serting that his PPD benefits should be based upon a whole person rating rather than a 
lower extremity rating, there is no statutory presumption that Dr. Wunder’s rating is cor-
rect unless overcome by clear and convincing evidence.
14. At claimant’s request, Joseph P. Ramos, M.D., performed an independent medi-
cal examination of claimant on May 12, 2009.  Like Dr. Wunder, Dr. Ramos reviewed 
claimant’s medical records and obtained a history from claimant.  Claimant reported to 
Dr. Ramos that pain and limited range of motion affect his function.  Claimant gave an 
example of difficulty driving and repetitively using the brake pedal.  Dr. Ramos ob-
served:
15. [Claimant] has become saddened and somewhat depressed over his prolonged 
period of incomplete recovery.
16. Dr. Ramos rated claimant’s impairment at 11% of the lower extremity, based 
upon range of motion deficits.
17. Dr. Ramos recommended the following medical treatment to maintain claimant’s 
condition: Follow-up with his primary treating physician for medications, reassessments, 
and reinforcement of a home exercise program; some 4 physical therapy treatments per 
year to help with pain flares and assistance with a home exercise program; orthopedic 
follow-up for persistent dysfunction and possible injection therapy; home supplies to 



help with home exercise; and an ongoing health club membership so long as claimant 
uses the membership 3 times per week.
18. Dr. Burris reevaluated claimant on July 28, 2009, when claimant reported con-
stant lower leg pain at a level of 8 to 9 on a scale of 10.  Dr. Burris observed inconsis-
tencies between claimant’s report of symptoms and examination findings :
19. On today’s visit, the patient is a … poor historian and cannot tell me if he had 
an independent medial evaluation or if further treatment was recommended.
20. [Claimant] has a relatively benign examination.  He has a significantly elevated 
pain complaint but does not appear in any distress and overall has a relatively nor-
mal examination.
****

21. Unfortunately, the patient is being very evasive in the history.
22. (Emphasis added).  Dr. Burris recommended a referral of claimant for an evalua-
tion by an interventional physiatrist.
23. Dr. Burris wrote an addendum to his July 28, 2009, report after he was provided 
a copy of Dr. Wunder’s report.  Because claimant had been evaluated by Dr. Wunder (a 
pain specialist), Dr. Burris withdrew his recommendation for a one-time evaluation by an 
interventional physiatrist.  Dr. Burris wrote:
24. Dr. Wunder is an interventional physiatrist and now that (sic) I have his records 
stating that he has nothing further to offer [claimant].  I believe [claimant] remains at 
[MMI] and no further workup is required.
25. Claimant failed to show it more probably true than not that that Grover-type main-
tenance treatment recommended by Dr. Ramos is reasonably necessary to cure and 
relieve the effects of his injury.  The Judge credits the medical opinion of Dr. Wunder 
and of Dr. Burris over that of Dr. Ramos.  Although Dr. Ramos notes Dr. Wunder’s as-
sessment that claimant was noncompliant to medical treatment, it appears that Dr. Ra-
mos failed to factor claimant’s history of noncompliance when recommending additional 
treatment.  Dr. Wunder weighed claimant’s history of noncompliance and inconsisten-
cies between claimant’s report of symptoms and examination findings when recom-
mending no further treatment to maintain claimant’s condition.  Dr. Burris unequivocally 
agrees with Dr. Wunder’s recommendation against further treatment.  The Judge credits 
the medical opinion of Dr. Wunder over that of Dr. Ramos because Dr. Wunder was ap-
pointed by a disinterested tribunal (the division) to evaluate claimant.
26. Claimant failed to show it more probably true than not that Dr. Ramos’s medical 
impairment rating more accurately assesses his lower extremity impairment than does 
the rating of Dr. Wunder.  The difference between the ratings of Dr. Ramos and Dr. 
Wunder is based upon range of motion deficits of claimant’s right forefoot mobility as 
measured on different examination dates.  In contrast, Dr. Burris found that claimant 
had full range of motion on March 4, 2008, and on July 28, 2009.  The Judge infers from 
these inconsistencies in forefoot motion that claimant might be giving inconsistent effort 
depending upon the evaluator.  The Judge credits the medical opinion of Dr. Wunder as 
persuasive because Dr. Wunder was appointed by a disinterested tribunal to evaluate 
claimant.  

CONCLUSIONS OF LAW



Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving entitlement 
to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A prepon-
derance of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of claimant nor in favor of the rights of re-
spondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

Where the parties raise questions of non-scheduled medical impairment and 
MMI, the DIME physician’s  determination enjoys greater weight than opinions of other 
evaluating physicians.  See Sections 8-42-107(8)(b)(III) and (c), supra, which provide 
that the determination of a DIME physician selected through the Division of Workers' 
Compensation shall only be overcome by clear and convincing evidence.  This  en-
hanced burden of proof reflects an underlying assumption that the physician selected by 
an independent and unbiased tribunal will provide a more reliable medical opinion.  
Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998).  

A. Grover-Type Medical Benefits:

Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to Grover-type medical benefits recommended by Dr. Ramos to maintain his 
condition at MMI.  The Judge disagrees.

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.



Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

The need for medical treatment may extend beyond the point of maximum medi-
cal improvement where claimant requires periodic maintenance care to prevent further 
deterioration of his physical condition.  Grover v. Industrial Commission, 759 P.2d 705 
(Colo. 1988).  An award for Grover medical benefits is  neither contingent upon a finding 
that a specific course of treatment has been recommended nor a finding that claimant is 
actually receiving medical treatment.  Holly Nursing Care Center v. Industrial Claim Ap-
peals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals Of-
fice, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, supra, thus  authorizes the ALJ 
to enter an order for future maintenance treatment if supported by substantial evidence 
of the need for such treatment. Grover v. Industrial Commission, supra.

Here, the Judge found that claimant failed to show it more probably true than not 
that that Grover-type maintenance treatment recommended by Dr. Ramos is reasonably 
necessary to cure and relieve the effects of his injury.  Claimant thus failed to prove by a 
preponderance of the evidence that he is  entitled to Grover-type medical benefits rec-
ommended by Dr. Ramos.

The Judge credited the medical opinion of Dr. Wunder over that of Dr. Ramos. 
because Dr. Wunder was appointed by a disinterested tribunal to evaluate claimant. Al-
though Dr. Ramos notes Dr. Wunder’s  assessment that claimant was noncompliant to 
medical treatment, it appears that Dr. Ramos failed to factor claimant’s history of non-
compliance when recommending additional treatment.  In contrast to Dr. Ramos, Dr. 
Wunder weighed claimant’s  history of noncompliance and inconsistencies between 
claimant’s report of symptoms and examination findings when recommending no further 
treatment to maintain claimant’s condition.  Dr. Burris  agreed with Dr. Wunder’s  recom-
mendation against further treatment.

The Judge concludes that claimant’s request for an award of Grover-type medical 
benefits should be denied and dismissed.  

B. Permanent Partial Disability Benefits:

Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to additional permanent partial disability PPD benefits based upon the lower ex-
tremity rating of Dr. Ramos.  The Judge disagrees.

The term "injury" refers  to the part of the body that has sustained the ultimate 
loss.  Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In the context of 
§8-42-107(1), the term "injury" refers  to the part or parts of the body that have been 
functionally impaired or disabled as a result of the injury.  Maree v. Jefferson County 
Sheriff's Department, W.C. No. 4-260-536 (ICAO August 6, 1998), citing Strauch v. PSL 
Swedish Healthcare, 917 P.2d 366 (Colo. App. 1996).  Section 8-42-107(1)(a), C.R.S. 
(2003), limits medical impairment benefits  to those provided in subsection (2) where the 



claimant's injury is one enumerated on the schedule.  Section 8-42-107(1)(b), supra, 
provides that, where claimant sustains  an injury not enumerated on the schedule, his 
permanent medical impairment shall be compensated based upon the whole person.

The Judge found that claimant failed to show it more probably true than not that 
Dr. Ramos’s medical impairment rating more accurately assesses his  lower extremity 
impairment than does the rating of Dr. Wunder.  Claimant thus failed to prove by a pre-
ponderance of the evidence that he is  entitled to PPD benefits beyond those admitted 
by insurer under the FAL.  

As found, the difference between the ratings of Dr. Ramos and Dr. Wunder is 
based upon range of motion deficits  of claimant’s right forefoot mobility as measured on 
different examination dates.  In contrast, Dr. Burris found that claimant had full range of 
motion on March 4, 2008, and on July 28, 2009.  The Judge inferred from these incon-
sistencies in forefoot motion that claimant might be giving inconsistent effort depending 
upon the evaluator.  The Judge thus credited the medical opinion of Dr. Wunder as per-
suasive because Dr. Wunder was appointed by a disinterested tribunal to evaluate 
claimant.

The Judge concludes that claimant’s  request for an award of PPD benefits based 
upon Dr. Ramos’s rating of 11% of the right lower extremity should be denied and dis-
missed.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s request for an award of Grover-type medical benefits  is denied 
and dismissed.

2. Claimant’s request for an award of PPD benefits based upon Dr. Ramos’s 
rating of 11% of the right lower extremity is denied and dismissed.

3. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _December 3, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-791-854



ISSUES

¬ Did claimant prove by a preponderance of the evidence that he sustained an in-
jury arising out of the course and scope of his employment?
¬ Did claimant prove by a preponderance of the evidence that he is entitled to 
medical and temporary disability benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following findings 
of fact:

Employer operates  a retail sporting goods business.  Claimant worked for employer as 
receiving manager.  Claimant supervised 3 employees, who unloaded pallets and boxes 
of merchandise from trailers and moved the merchandise onto the sales floor. Claim-
ant’s date of birth is August 17, 1968; his age at the time of hearing was 41 years.  

On February 7, 2009, claimant fell at home, struck his chest on the corner of the family’s 
couch, and bruised his  sternum.  According to claimant, his wife thought he was having 
a heart attack from the pain.  Claimant sought emergent medical attention at the Emer-
gency Department of Swedish Hospital (ER) on Sunday, February 8th.  The ER physi-
cian diagnosed a contusion to the chest, prescribed rest, and instructed claimant not to 
perform any heavy-lifting activity or strenuous exertion that caused pain.

At hearing, claimant testified that the ER physician told him not to lift anything over 5 
pounds.  The ER physician’s  written restrictions however restrict claimant only from 
heavy lifting.  Claimant changed his testimony later on cross-examination when he 
agreed the ER physician did not tell him not to lift greater than 5 pounds. Claimant’s  tes-
timony concerning his  restrictions following his  initial ER visit was inconsistent, unper-
suasive, and unreliable.

Claimant testified he gave a copy of the ER physician’s  restrictions to employer’s store 
manager, Matt Petty, when he returned to work on February 9th.  In his answers to inter-
rogatories, claimant stated that he gave Mr. Petty a copy of the ER physician’s restric-
tions on February 10th.  Claimant’s testimony here was inconsistent, unpersuasive, and 
unreliable.

Claimant stated that, while he attempted to work within the ER physician’s restrictions 
on February 9th and 10th, he had to exceed those restrictions in order to get his work 
done.  After finishing his shift on February 11th, claimant saw his  personal care physi-
cian, Andreas J. Edrich, M.D. Dr. Edrich restricted claimant from lifting anything heavier 
than 5 pounds.  Claimant testified that he exceeded Dr. Edrich’s  5-pound lifting restric-
tion when working for employer on February 12th; however, claimant later agreed on 
cross-examination that he last worked for employer on February 11th.  It is  clear that 
claimant was not subject to the restrictions provided by Dr. Edrich until after the last day 
he worked for employer.



After agreeing he last worked on February 11th, claimant testified that he brought Dr. 
Edrich’s restrictions  to work around February 11th and continued working beyond those 
restrictions on February 12th and 13th.  When confronted with employer’s records indi-
cating he did not work on February 12th and 13th, claimant admitted he could not recall 
whether he worked.  Claimant’s testimony here was inconsistent, unpersuasive, and un-
reliable.

Claimant sought treatment at the Emergency Department of Littleton Adventist Hospital 
on February 14, 2009.  There, Thomas Drake, M.D., obtained a history of claimant’s fall 
at home.  Claimant told Dr. Drake that his  pain increased after the fall to the point he 
needed emergent treatment.  There is no record evidence that claimant reported to Dr. 
Drake that his  pain increased because of lifting activity at employer.  Dr. Drake adminis-
tered intravenous  Dilaudid, a strong pain medication.  Dr. Drake obtained x-ray studies 
that revealed evidence of a fracture of the sternum.  Dr. Drake admitted claimant to 
hospital for further evaluation and pain control.  

Claimant testified that he believes he attempted to telephone Mr. Petty on December 
14th and 15th to tell him he could not work.  Claimant then stated he was uncertain 
whether he attempted to call Mr. Petty because he was on Dilaudid.  Claimant’s testi-
mony here was inconsistent, unpersuasive, and unreliable.

Mr. Petty, claimant’s direct supervisor, testified at hearing that the first indication he had 
from claimant that he had suffered an injury to his chest at home was on February 11, 
2009, when claimant came to him complaining of such pain.  Mr. Petty testified that at 
that time claimant did not indicate that his  symptoms had worsened as a result of his 
work activities. Mr. Petty further testified that he was unaware of any work restrictions 
until claimant telefaxed a copy of the ER physician’s restrictions and a copy of Dr. 
Edrich’s restrictions to employer on February 26th.  Mr. Petty’s  testimony was amply 
supported by the February 26th telefax containing a copy of those restrictions.  The fact 
that claimant telefaxed the ER physician’s  restrictions on February 26th is inconsistent 
with his  testimony that he gave a copy of the ER physician’s restrictions to Mr. Petty on 
February 9th.   The Judge finds  Mr. Petty’s testimony here credible, persuasive, and 
consistent with record evidence.

Doug Legg, employer’s Regional Human Resource Manager, testified at hearing that on 
February 16, 2009, he learned from Mr. Petty that claimant needed time off because of 
his injury at home.  Mr. Legg asked claimant to provide work restrictions from his physi-
cian.  On February 16th, claimant told Mr. Legg he would fax restrictions the next day.  
As found, claimant did not fax his  restrictions until February 26th.  Employer was unable 
to accommodate Dr. Edrich’s restrictions. Mr. Legg’s testimony on this issue was credi-
ble, persuasive, and consistent with record evidence.

Claimant had not worked sufficient time at employer to qualify for leave under the Fam-
ily Medical Leave Act.  Mr. Legg spoke with claimant four times by telephone and, on 
February 26th, offered him the option of a 30-day leave of absence (LOA) to recover 
from his chest injury.  Claimant accepted employer’s  offer of a LOA and signed forms on 
February 28th.  Crediting the testimony of Mr. Legg, claimant never mentioned any work-



related injury or aggravation of his fractured sternum during the times he and claimant 
discussed the LOA.

After claimant’s LOA expired on March 20, 2009, James Hamilton, employer’s  District 
Manager, telephoned claimant and told him his  LOA had expired.  Claimant told Mr. 
Hamilton he could not return to his prior work at employer.  Mr. Hamilton terminated 
claimant, subject to rehire.  Mr. Hamilton continued to attempt to get claimant interviews 
with managers of other stores.  Crediting the testimony of Mr. Hamilton, claimant never 
mentioned any work-related injury or aggravation of his fractured sternum during the 
times he and claimant discussed the LOA or termination. Mr. Hamilton’s testimony on 
this issue was credible, persuasive, and consistent with record evidence.

Claimant testified that his  pain drastically increased while working for employer.  Claim-
ant stated he felt like his sternum shattered, but could not recall what specific work ac-
tivity he was performing at the time he experienced this  sensation of a shattering ster-
num.  Claimant’s testimony here lacked credibility because he described this excruciat-
ing episode of pain but dissembled when asked when it occurred and what activity he 
was performing when it occurred.  Claimant was unable to persuasively answer these 
questions.  This testimony provided by claimant was inconsistent, unpersuasive, and 
lacking credibility.

Claimant failed to show it more probably true that his work activity at employer on Feb-
ruary 9th, 10th, or 11th aggravated or worsened his fractured sternum, or otherwise 
caused his  need for medical attention, or resulted in disability. The Judge is unable to 
credit claimant’s story when weighed the following:  There is no persuasive medical evi-
dence otherwise showing that claimant’s work aggravated or worsened his  sternum 
contusion/fracture.  Claimant failed to report any work-related injury or aggravation until 
after employer terminated him on March 20, 2009.  Claimant had ample opportunity 
prior to March 20th to report a work-related aggravation or injury to Mr. Petty, to Mr. 
Legg, and to Mr. Hamilton.  Claimant’s  conduct in accepting the LOA was inconsistent 
with having sustained a work-related injury resulting in lost time.  Claimant’s testimony 
was replete with inconsistencies and lacking credibility.

  CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues he has proven by a preponderance of the evidence that he sus-
tained an injury arising out of the course and scope of his employment.  The Judge dis-
agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2009), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 



preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

The Act distinguishes between the terms "accident" and "injury."  The term "acci-
dent" refers to an unexpected, unusual, or undesigned occurrence.  Section 8-40-
201(1), supra.  By contrast, an "injury" refers to the physical trauma caused by the acci-
dent.  Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the victim of an indus-
trial accident unless the accident results  in a compensable injury.  A compensable in-
dustrial accident is one, which results  in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the em-
ployee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990).

Here, the Judge found claimant failed to show it more probably true that his work 
activity at employer on February 9th, 10th, or 11th aggravated or worsened his fractured 
sternum, or otherwise caused his  need for medical attention, or resulted in disability.  
Claimant thus  failed to prove by a preponderance of the evidence that he sustained a 
compensable injury at employer. 

As found, there was no persuasive medical evidence otherwise showing that 
claimant’s work aggravated or worsened his sternum contusion/fracture, which he sus-
tained at home.  Claimant failed to report or otherwise claim any work-related injury or 
aggravation until after employer terminated him on March 20, 2009.  Although claimant 
had ample opportunity prior to March 20th to report a work-related aggravation or injury 
to Mr. Petty, to Mr. Legg, and to Mr. Hamilton, claimant failed to do so.  Further, claim-
ant’s conduct in accepting the LOA was inconsistent with having sustained a work-
related injury resulting in lost time.  Claimant’s testimony was replete with inconsisten-
cies and lacking credibility.  In contrast to claimant’s  testimony, the testimony of Mr. 



Petty, of Mr. Legg, and of Mr. Hamilton was credible, persuasive, and consistent with 
record evidence.

The Judge concludes claimant’s claim for workers’ compensation benefits under 
the Act should be denied and dismissed.  In light of this finding, the Judge further con-
cludes that claimant’s  request for medical and temporary disability benefits should be 
denied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant’s claim for workers’ compensation benefits under the Act is de-
nied and dismissed.

2. Claimant’s request for medical and temporary disability benefits is  denied 
and dismissed.

DATED:  _December 3, 2009_

Michael E. Harr

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-759-244

ISSUES

 Whether Claimant has proven by a preponderance of the evidence that he sus-
tained a compensable occupational disease of right carpal tunnel syndrome.

 If compensable, whether Claimant is  entitled to an award of medical benefits for 
the treatment and surgery provided by Dr. James Reid, M.D.

 At hearing, the parties stipulated that if compensable Claimant’s Average Weekly 
Wage is $842.28.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

 1. Claimant has been employed for 15 years with Employer working at a 
company known as Labor Saving Devices.  Claimant was  initially employed as an as-
sembler.  More recently, Claimant’s job is as  a research and development (“R & D”) and 
production manager.



 2. As an R & D and production manager Claimant works an 8-hour day.  In 
the R & D portion of his job Claimant works on lathes and mills  to produce parts for po-
tential company products.  The lathes and mills  Claimant works on are non-automated 
machines that sometimes require Claimant to forcefully grip or grasp with his hands.

 3. On occasion Claimant may work on the machines for an entire day requir-
ing use of his hands.  On other occasions, Claimant may do no machine work at all dur-
ing a workday.  Claimant estimated that 30% of his job required hand use.  Claimant 
testified, and it is  found, that his work does not have a “typical” day and that the work 
activities he engages in depend on the type of project he is working at on any particular 
day.

 4. Claimant was evaluated by Dr. James Reid, M.D. on April 2, 2008.  Claim-
ant gave the physician a history that he had right hand numbness and tingling that had 
been present for the past two to three years and had slowly been worsening.  Claimant 
had been referred to Dr. Reid by his primary care physician, Dr. Mackell.  Dr. Reid diag-
nosed moderate right carpal tunnel syndrome and felt Claimant was a good candidate 
for carpal tunnel release surgery.  Dr. Reid performed this surgery on May 2, 2008 and 
the surgery relieved Claimant’s symptoms.  

 5. The reports of Dr. Reid do not contain a history of Claimant’s  right hand 
symptoms diagnosed as carpal tunnel syndrome as being related to Claimant’s work 
duties at Employer.  Dr. Reid does not provide any opinion regarding the causal rela-
tionship of Claimant’s right carpal tunnel syndrome to the conditions of Claimant’s em-
ployment at Labor Saving Devices.

 6. In a report of August 31, 2006 Dr. Mackell stated he was suspicious that 
Claimant may have a right carpal tunnel.  Claimant was seeing Dr. Mackell for com-
plaints  of neck pain following a motor vehicle accident in 1998.  Dr. Mackell subse-
quently saw Claimant for further evaluations through at least February 2009.  The re-
cords of Dr. Mackell submitted into evidence do not contain a history from Claimant re-
lating his  right hand numbness or carpal tunnel syndrome to the conditions of his em-
ployment.  Dr. Mackell does not provide an opinion on the causal relationship of Claim-
ant’s right carpal tunnel syndrome to the conditions of Claimant’s employment.

 7. In October 2006 Claimant underwent an electro-myogram (“EMG”) per-
formed by Dr. Stilp for a chief complaint of right upper extremity pain.  Dr. Stilp diag-
nosed a right C-7 radiculopathy but also noted that Claimant presented with “double 
crush” syndrome and may be a candidate for a right carpal tunnel release.  Dr. Stilp 
noted that Claimant worked with his hands frequently but did not offer an opinion as to 
the causal relationship between Claimant’s hand use and his right carpal tunnel syn-
drome.

 8. Claimant is a diabetic and suffers  from diabetic peripheral neuropathy af-
fecting primarily his feet and left leg.



 9. Bill George, a vocational and medical case manager, performed a work-
site job analysis at Claimant’s work on February 19, 2009.  Mr. George observed Claim-
ant working on a project that day on the machines.  Mr. George noted that this  work in-
volved fine manipulation and firm gripping/grasping with both hands, pushing/pulling 
with both hands and twisting of hands and wrists.  Mr. George issued a report of his 
findings on February 20, 2009.

 10. Subsequent to his report of February 20, 2009 Mr. George reviewed addi-
tional documents presented to him by Claimant regarding the physical requirements of 
Claimant’s job.  These consisted of “labor records” from specific days in July and August 
2009.  Mr. George stated that if Claimant’s  job demands or duties involved more of the 
work as detailed by Claimant on July 24 and August 4 then Mr. George would change 
his analysis  to assess that Claimant uses his hands on a frequent basis to push/pull or 
to grip/grasp, finger and handle.

 11. Dr. Greg Reichhardt was qualified at hearing as an expert in physical 
medicine and rehabilitation and electro-diagnostic medicine.  Dr. Reichhardt performed 
an evaluation of Claimant at the request of Respondents on April 22, 2009.  Dr. 
Reichhardt obtained a history from Claimant regarding Claimant’s  job duties and was 
also provided at a later date with further documentation from Claimant describing his  job 
duties.  

 12. Dr. Reichhardt testified that diabetes is  a predisposing condition for carpal 
tunnel syndrome.  Of the diabetic population, 14% develop carpal tunnel syndrome 
compared to 2% of the non-diabetic population.  Of the diabetic population with diabetic 
peripheral neuropathy, 30% develop carpal tunnel syndrome.  In general, carpal tunnel 
syndrome is the most common nerve entrapment.

 13. Dr. Reichhardt testified that taking into account Claimant’s description of 
his job as well as the job site analysis  and given the balance of the available information 
Claimant’s right carpal tunnel syndrome was likely not work related.  Dr. Reichhardt 
opined that Claimant’s job activities did not involve enough repetition, high-force activity, 
vibration, or awkward work postures to qualify Claimant’s job as presenting a hazard for 
the development of carpal tunnel syndrome.  Dr. Reichhardt was guided in reaching this 
opinion by the Cumulative Trauma Disorder Treatment Guidelines of the Division of 
Workers’ Compensation, medical literature and his  experience as  a physical medicine 
and electro-diagnostic physician.

 14. Dr. Reichhardt further testified and opined that even after the changes in 
the job analysis done by Mr. George following his  receipt of further job description in-
formation from Claimant it remained his  opinion that Claimant’s carpal tunnel was  not 
aggravated by Claimant’s work related activities.

 15 Dr. Reichhardt testified that many diabetics do develop carpal tunnel syn-
drome without any occupational risk factors or specific physical risk factors  in terms of 
activities of that they do with their hands outside of just normal activities of daily living.  
Dr. Reichhardt further testified that the fact that Claimant does  not have a “typical” work 



day is actually a positive factor in that in cumulative trauma disorders  such as carpal 
tunnel syndrome part of the problem is that a worker is  required to do the same activity 
over and over such that a task that is  not by itself exceedingly demanding causes over-
load because of the constant daily repetition.  In Claimant’s case this is not present as 
Claimant does not have a “typical” workday and there are days when Claimant will not 
work on the machines at all.

 16. The ALJ finds the testimony and opinions of Dr. Reichhardt concerning the 
causal relationship between Claimant’s right carpal tunnel syndrome and Claimant’s 
work duties at Labor Saving Devices to be credible, persuasive and are found as fact.

 17. Claimant has failed to carry his burden of proving by a preponderance of 
the evidence that his  job duties  caused his  right carpal tunnel syndrome or intensified or 
aggravated his right carpal tunnel syndrome to cause a disability or need for medical 
treatment.

CONCLUSIONS OF LAW

18. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of prov-
ing entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, su-
pra.   A preponderance of the evidence is  that which leads the trier-of-fact, after consid-
ering all of the evidence, to find that a fact is  more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the 
rights of respondents.  Section 8-43-201, supra.

19. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  

20. The Judge's  factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

21. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits  are awarded.  
Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 
846 (Colo. App. 2000).



22. The evidence must establish the causal connection with reasonable prob-
ability, not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 
P.2d 106 (Colo. App. 1971).  Reasonable probability exists if the proposition is sup-
ported by substantial evidence which would warrant a reasonable belief in the existence 
of facts  supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 P.2d 965 
(Colo. App. 1985).  An award of benefits may not be based upon or denied upon specu-
lation or conjecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 
(1952); Indus. Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957).

23. An occupational disease is “a disease which results directly from the em-
ployment or conditions under which work was performed, which can be seen to have 
followed as a natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the employment as a 
proximate cause and which does not come from a hazard which the worker would have 
been equally exposed outside of the employment.”  Section 8-40-201(14), C.R.S.

24. A claimant seeking benefits for an occupational disease must first estab-
lish the existence of the disease and that it was directly and proximately caused by 
claimant’s employment or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claims, 
989 P.2d 251, (Colo. App. 1999); Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 
1992).  In addition, a claimant must show that the identified disease resulted in disabil-
ity.  Cowin, supra.

25. A claimant is  entitled to recovery for an occupational disease injury only if 
the hazards of employment cause, intensify or aggravate – to some degree – the dis-
ability for which compensation is sought.  Anderson v. Brinkhoff, 839 P.2d 819, 824 
(Colo. 1993).  Where the disease for which a claimant is seeking compensation is  pro-
duced solely by some extrinsic or independent cause, it is not compensable.  Id. At 824.  
Further, where an occupational exposure is not a “necessary precondition” to the devel-
opment of the disease, a claimant sustains an occupational disease only to the extent 
that the conditions of the employment contributed to the disability.  Id. At 824; Masdin v. 
Gardner-Denver-Cooper Indus., 689 P2d 714, 717 (Colo.App. 1984).  The purpose of 
this  rule “is to ensure that the disease results  from the claimant’s occupational exposure 
to hazards of the disease and not hazards which the claimant is  equally exposed to out-
side of employment.”  Saenz-Rico v. Yellow Freight System, Inc., W.C. No. 4-320-928 
(January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-450 (November 20, 
1996). 

26. As found, Claimant has failed to sustained his burden of proving that he 
sustained a compensable occupational disease of right carpal tunnel syndrome related 
to his work with Employer.  Neither Dr. Reid, Dr. Mackell or Dr. Stilp offered opinions on 
the critical causal relationship question.  As found, Dr. Reichhardt’s opinions are credi-
ble and persuasive.  Dr. Reichhardt considered the range of available information re-
garding the duties of Claimant’s job and the prior medical records in reaching his opin-
ion.  In addition, Dr. Reichhardt obtained guidance from Division of Workers’ Compensa-
tion publications  on the subject of cumulative trauma disorders including their diagnosis 



and the factors to be assessed in addressing causal relationship.  Dr. Reichhardt was 
also guided by his knowledge of the medical literature and experience as a physician 
treating cumulative trauma disorders such as carpal tunnel syndrome.  Dr. Reichhardt 
considered that Claimant’s diabetic condition may either directly cause or predispose 
Claimant to development of carpal tunnel syndrome and that this  predisposition may 
make it more likely for a diabetic Claimant to develop carpal tunnel for work activities.  
After consideration of all such factors, it remained Dr. Reichhardt’s opinion that Claim-
ant’s work did not cause or aggravate Claimant’s right carpal tunnel syndrome.  The ALJ 
finds this opinion persuasive.  It is not reasonably probable or reasonably likely that the 
conditions of Claimant’s employment caused, intensified or aggravated his right carpal 
tunnel syndrome. 

ORDER

 It is therefore ordered that:

 Claimant’s claim for compensation and benefits for an occupational disease of 
right carpal tunnel syndrome is denied and dismissed in its entirety.

DATED:  December 3, 2009

     

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-705

ISSUES

 Whether Claimant is entitled to an award of TTD benefits from March 4, 2009 and 
continuing.

 As an affirmative defense to Claimant’s  claim for TTD benefits, whether Claimant 
was responsible for his  separation from employment and thereby barred from receipt of 
TTD benefits  by the provisions of Section 8-42-103(1)(g) and 8-42-105(4), C.R.S.  Re-
spondents also raise the defense that Claimant was released to return to regular duty 
and therefore not entitled to TTD benefits under Section 8-42-105(3)(c), C.R.S.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed as a leadman by Employer.  Claimant’s job in-
volved working out of a truck assigned to him installing ductwork, air conditioning and 



heating equipment and supervising the start-ups of heating and ventilation equipment 
installations.

 2. Claimant sustained an admitted injury to his right elbow on November 19, 
2008.  Claimant was diagnosed with traumatic right lateral epicondylitis  and referred to 
Dr. George Schwender for treatment.  Dr. Schwender became the Claimant’s  authorized 
treating and attending physician.

 3. On February 3, 2009 Employer sent Claimant a written offer of modified 
duty that had been approved by Dr. Schwender as being within Claimant’s restrictions. 
Claimant was to begin work in February 12, 2009 under the terms of the modified duty 
offer.  Claimant returned to work and began the modified duty on February 16, 2009.

 4. Claimant was evaluated by Dr. Schwender on March 2, 2009.  Dr. 
Schwender continued Claimant on work restrictions that on that date were determined 
to be lifting/carrying, push/pull limited to 50 pounds.  Dr. Schwender noted that Claimant 
had been working in the office within his restrictions and was anxious to return to his 
regular work so he could be out in the field.

 4. Claimant continued working modified duty until March 4, 2009.  Claimant’s 
last day of work for Employer was March 3, 2009.  Claimant has  not worked since 
March 3, 2009. 

 5. On March 3, 2009 Claimant received a call at work from his  daughter’s 
school advising him that his  daughter had broken her leg and that he needed to come 
care for her.  Claimant left work on March 3, 2009 after working his full 8-hour shift to 
pick up his daughter.  Prior to leaving work that day Claimant spoke with Ruth Rial, the 
president-owner of Employer, to ask if his leaving work to care for his daughter would 
affect his job.  Claimant was advised by Ms. Rial that it would not.  Claimant also called 
Ms. Rial on March 4, 2009 to advise that he would not be in to work.

 6. Claimant did not report for work or call in to the Employer on March 5 or 6, 
2009 although Claimant was scheduled to work on those dates.  Claimant did not con-
tact Employer during the week of March 9 through 13, 2009.  Claimant did not call in 
because he relied upon his conversation with Ruth Rial and his past experience with 
Employer when he had been off work for an extended period for family reasons and had 
not been required to call in.  

 7. Claimant did not work on March 5, 6, and the week of March 9 through 13, 
2009 because he was at home caring for his  daughter and because he was also sick 
with the flu.  During this time Employer continued to have the same modified duty work 
available for Claimant.  Claimant intended to return to work on March 16, 2009.  On 
March 15, 2009 Claimant received a call from Ruth Rial advising him that his employ-
ment had been terminated because he had been “no-call/no-show”.  Claimant did not 
leave work during the period from March 4 through March 15, 2009 on account of his 
work injury.



 8. Employer’s  personnel manual provides that “repeated tardiness can result 
in termination”.  Employer’s  personnel manual does not contain any specific provision 
addressing the number of days an employee can be “no-call/no-show” prior to becoming 
subject to termination of employment.  Employer does not issue either verbal or written 
warnings to employees for tardiness or instances of “no-call/no-show”.  As testified by 
Ruth Rial, Employer’s decision to terminate Claimant for “no-call/’no-show” was at the 
discretion of Employer.  Ms. Rial felt that because Claimant had not called in during the 
week of March 9 through 13, 2009 Claimant had abandoned his job.

 9. Claimant was evaluated by Dr.Schwender on March 16, 2009.  On that 
date Dr. Schwender released Claimant to return to regular work without restrictions and 
placed Claimant at MMI.

 10. Following his  release to return to regular work and placement at MMI on 
March 16, 2009 by Dr. Schwender Claimant underwent a Division-sponsored independ-
ent medical examination by Dr. Linda Mitchell, M.D.  Dr. Mitchell offered an opinion that 
Claimant was not at MMI.

 11. Claimant returned to Dr. Schwender for evaluation on September 8, 2009. 
Dr. Schwender noted Dr. Mitchell’s  opinion that Claimant was not at MMI.  Dr. Schwen-
der obtained a history from Claimant that the benefits of a previous injection into the el-
bow had lasted only a few weeks and that thereafter the pain had returned.  Claimant 
had since then had episodes  of his whole right hand going numb occurring multiple 
times per day.  Dr. Schwender stated that he no longer considered Claimant to be at 
MMI and assigned work restrictions  of 2 pounds  lift/carry with the right hand, no 
pushing/pulling with the right hand and no gripping/grasping with the right hand.  The 
ALJ finds that subsequent to being released to return to work at regular duty and 
placement at MMI by Dr. Schwender Claimant’s condition worsened as reflected by the 
return of pain and symptoms causing Dr. Schwender to re-instate physical restrictions.

 12. Prior to his termination by Employer on March 15, 2009, Claimant had not 
been given any written disciplinary action by Employer.  There is no persuasive evi-
dence in the record that Employer warned Claimant after March 4, 2009 that his contin-
ued absence from work without calling in would subject him to termination.  There is fur-
ther no persuasive evidence in the record that Employer attempted to call or contact 
Claimant during the week of March 9 through 13, 2009 to determine if and when Claim-
ant intended to return to work.  The ALJ finds  that Claimant intended to return to work 
on March 16, 2009 and had not abandoned his job.

 13. The ALJ finds that Claimant was not responsible for his separation from 
employment.  Claimant’s employment with Employer was terminated at the discretion of 
Ms. Rial.  Claimant did not engage in a volitional act or exercise substantial control over 
the circumstances that lead to his termination.

 14. There is  no persuasive evidence that since September 9, 2009 Claimant 
has been released to return to his regular work, has  returned to work, has been placed 
back at MMI or been provided a written offer of modified duty.



 15. As reflected in the General Admission filed by Insurer on February 13, 
2009 Claimant’s Average Weekly Wage is $985.68 and Claimant is entitled to TTD 
benefits at the rate of $657.12 per week.

CONCLUSIONS OF LAW

16. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving en-
titlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be in-
terpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers  compensation claim shall be decided on its merits. Sec-
tion 8-43-201 (2008) C.R.S.

17. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has rejected evi-
dence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

18. To prove entitlement to TTD benefits, claimant must prove (1) that the in-
dustrial injury caused a disability lasting more than three work shifts; (2) that he left work 
as a result of the disability and; (3) that the disability resulted in an actual wage loss.  
Anderson v. Longmont Toyota, Inc., 102 P.3d 323 (Colo. 2004); PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. Industrial Claim Ap-
peals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-103(1)(a), C.R.S., requires 
the claimant to establish a causal connection between a work-related injury and a sub-
sequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, su-
pra.  The term disability, connotes  two elements: (1) Medical incapacity evidenced by 
loss or restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element of disability 
may be evidenced by a complete inability to work, or by restrictions which impair the 
claimant's ability effectively and properly to perform his  regular employment.  Ortiz v. 
Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  TTD benefits ordinarily con-
tinue until one of the occurrences listed in § 8-42-105(3), C.R.S.; City of Colorado 
Springs v. Industrial Claim Appeals Office, supra.  TTD benefits are precluded when the 
work-related injury plays no part in the subsequent loss of wages.

19. Under the provisions of Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S. 
where it is  determined that a temporarily disabled worker is  responsible for termination 
of employment the resulting wage loss shall not be attributable to the on-the-job injury.  
A Claimant is  responsible for a termination if the Claimant performs a volitional act or 



exercises some degree of control over the circumstances leading to the termination 
considering the totality of the circumstances.  This concept is broad and turns on the 
specific facts of each case.  Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 
1994).  Claimant is responsible for the separation of employment when Claimant com-
mits a volitional act that an employee would reasonably expect to result in termination of 
employment.  Martinez  v. Colorado Springs Disposal, W.C. No. 4-437-497 (March 7, 
2001). The burden to show that Claimant was responsible for the separation from em-
ployment rests  with Respondents.  Colorado Compensation Insurance Authority v. In-
dus. Claim Appeals Office, 18 P.3d 790 (Colo. App. 2000).

20. Anderson v. Longmont Toyota, Colo. 102 P.3d 323 (Colo. 2004) held that 
section 8-42-105(4), C.R.S. was not a permanent bar to receipt of TTD benefits  and 
such benefits could be awarded if claimant’s worsened condition caused the wage loss.  
The Anderson holding applies  equally to scenarios involving a worsening of condition or 
the development of a disability after the termination. Grisbaum v. Industrial Claim Ap-
peals Office, 109 P.3d 1054 (Colo.App. 2005)

21. As found, Claimant did not leave work during the period from March 4, 
through 16, 2009 as a result of his work injury.  Claimant remained off work during this 
period because of his daughter’s injury, his need to care for her and his own personal 
illness.  Although Claimant had a disability related to his  work as he was still under 
physical restrictions for his injury, Claimant did not leave work as a result of the injury 
and the injury did not cause Claimant’s subsequent wage loss.  Claimant has  failed to 
prove by a preponderance of the evidence that he is entitled to TTD benefits for the pe-
riod from March 4 through March 16, 2009.

22. As found, Claimant was not responsible for his separation from employ-
ment.  Claimant’s  termination was a discretionary act on the part of Ms. Rial.  Claimant 
reasonably relied upon Employer’s past practice of allowing him to take time off without 
calling in and Ms. Rial’s  assurances that his absence in March 2009 would not affect his 
job.  Respondents’ argument that the lack of a specific policy regarding ‘no-call/no-
show” is  of no bearing on the issue of responsibility for termination is unpersuasive.  In 
the absence of any established policy regarding “no-call/no-show” it is  exceedingly diffi-
cult to find that a Claimant who didn’t call in exercised a significant degree of control 
over the circumstances leading to the termination.  In the absence of any specific policy, 
prior warnings or communication from Employer an employee is without a sufficient ba-
sis  to make an informed, volitional decision that a failure to call in would reasonably be 
expected to result in termination.  Ms. Rial’s further contention that Claimant had aban-
doned his job is likewise unpersuasive.  As found, Claimant intended to return to work 
on March 16, 2009 once his daughter’s injury and his own personal illness had im-
proved.  Because Claimant was not responsible for his separation from employment, his 
termination from employment does not serve to bar Claimant from receipt of TTD bene-
fits.

23. However, Claimant was released to return to work at his regular duty as of 
March 16, 2009.  This release to return to work is binding upon the ALJ.  Burns v. Rob-



inson Dairy, Inc., 911 P.2d 661 (Colo. App. 1995).  Because Claimant was released to 
return to work as  of March 16, 2009 he is  not entitled to TTD benefits so long as  he con-
tinued to be released to work at his regular job.  Section 8-42-105(3)(c), C.R.S.

24. As of September 9, 2009 Claimant was not released to return to his  regu-
lar job as evidenced by the imposition of significant work restrictions by Dr. Schwender.  
In addition, Claimant was no longer at MMI as found by Dr. Schwender and Dr. Mitchell.  
As of September 9, 2009 Claimant’s condition has worsened and he had re-established 
a connection between his subsequent wage loss and his work-related injury.  PDM 
Molding v. Stanberg, supra.  Thus, even if it were found that Claimant was responsible 
for his  separation from employment, Claimant’s worsened condition and the re-
instatement of work restrictions  as of September 9, 2009 re-established the causal con-
nection between Claimant’s work injury and his subsequent wage loss.  Anderson v. 
Longmont Toyota, Inc., supra.  Claimant is therefore entitled to TTD benefits beginning 
September 9, 2009 until the occurrence of one of the events  in Section 8-42-105(3)(a) – 
(d), C.R.S.  Fantin v. King Soopers, W.C. No. 4-465-221 (February 15, 2007).

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for TTD benefits from March 4 through and including 
September 8, 2009 is denied and dismissed.

 2. Insurer shall pay Claimant TTD benefits at the rate of $657.12 per week 
beginning September 9, 2009 until terminated in accordance with statute, rule or Order.

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  December 4, 2009

       Ted A. Krumreich

Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-780-637

ISSUES

1. Whether Claimant’s right ankle injury, occurring on May 27, 2009, during 
the course of a visit to ATP Dr. Sacha’s office is compensable; and



2. Medical benefits for the right ankle injury.

FINDINGS OF FACT

1. Claimant is a credible witness and her testimony is persuasive and consistent 
with the medical records in the case.

2. Claimant sustained an admitted back injury on December 11, 2009.  Respon-
dents admitted liability and have provided medical treatment.

3. Respondents referred Claimant to Concentra for treatment.  Concentra referred 
Claimant to Dr. Sacha.  

4. On May 27, 2009, Claimant had returned to see Dr. Sacha for a follow-up ap-
pointment.

5. Dr. Sacha’s records of that date note as follows:

I did see [Claimant] in the office today for a follow up visit.  Since last be-
ing seen, the patient had a fall in the parking lot today.  She states her leg 
gave out.  She attributes this to pain. . . . 

6. Claimant credibly testified, and it is found, that on May 27, 2009, she had exited 
her vehicle and was walking to the entrance of Dr. Sacha’s office when she felt pain on 
her right lower back which radiated into her right leg.  Her right leg gave out causing her 
to fall, straining her right ankle.  

7. Concentra refused to treat Claimant’s right ankle sprain for non-medical reasons 
and referred her to her primary care physician.  Thus, Claimant sought medical attention 
from Kaiser for this problem.  

8. At Kaiser Claimant underwent an x-ray and her right ankle was placed in a cast.  
She remained in the cast for approximately five weeks.

9. Claimant was eventually placed at maximum medical improvement by Dr. Sacha.  
This determination is not challenged by the Claimant at hearing having been reserved 
for a DIME.  § 8-42-107 (8), C.R.S.

10. Claimant has a history of right and left ankle injuries that are not work related.  
Claimant’s pre-existing ankle injuries did not cause her fall on May 27, 2009.

11. Any determination concerning other issues is premature at this time, as a matter 
of fact.



CONCLUSIONS OF LAW

1. The Findings of Fact only concern evidence dispositive of the issues in-
volved.  Not every piece of evidence which would lead to a conflicting conclusion is  in-
cluded.  Evidence contrary to the findings  was rejected as not persuasive.  Magnetic 
Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

2. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S. (2002).

3. A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits and compensability by a preponderance of the evidence.  Re-
spondents bear the burden of proving their defenses.  A preponderance of the evidence 
is  that which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

4. The facts in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S.  A Workers’ Compensation case is  decided on its merits.  Section 8-43-
201, C.R.S.

5. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

6. Injuries that result from a Claimant’s  weakened condition caused by an 
initial injury are compensable because they are the natural, albeit not necessarily the 
direct, result of the first injury.  See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 
P.2d 622 (Colo. 1970) (injury resulting from fall caused by weakened condition of leg 
due to prior injury compensable, even though fall occurred while employee was off 
work); See also Employers Fire Ins. Co. v. Lumbermens Mut. Cas. Co., 964 P.2d 591 
(Colo. App. 1998).  These injuries are compensable because of their relationship to the 
underlying workers’ compensation case. 

7. In Standard Metals Corp. v. Ball, supra, the Claimant’s  right leg was frac-
tured in an admitted accident in the course of his employment.  Thereafter, the Claimant 
underwent corrective surgery, including a bone graft.  Fourteen months later, the Claim-
ant slipped and fell on an icy sidewalk, re-fracturing his  right leg.  The medical testimony 
in that case showed that the second fracture probably would not have occurred except 
for the weakened condition of the bone and the weakened musculature of the leg 
caused by the initial fracture and resulting surgery.  The ALJ found that there was a 



causal connection between the second fracture and the original compensable injury, 
and the award of benefits for the second fracture was  upheld by the Colorado Supreme 
Court:  As the Supreme Court noted, “Once the injury is determined to have arisen out 
of and during the course of claimant’s employment obviously the results  flowing proxi-
mately and naturally therefrom come under the aegis of the statute.”

8. Nothing in Standard Metals Corp. v. Ball, supra, suggests that a subse-
quent injury resulting from the weakened condition is a “new” injury.  Rather, the court 
recognized that an injury resulting from a weakened condition was within the range of 
potential compensable consequences stemming from the underlying industrial injury.  
Therefore, where the industrial injury leaves the body in a weakened condition subse-
quent injuries  might be compensable consequences of the original injury.  See Standard 
Metals Corp. v. Ball, supra.  

 
9. The rationale for compensability of the subsequent injury is the causal re-

lationship to the underlying workers’ compensation injury.  See Jarosinski v. Industrial 
Claim Appeals Office of State, 62 P.3d 1082 (Colo. App. 2002); Price Mine Serv, Inc., v. 
Indus. Claim Appeals Office, 64 P.3d 936 (Colo. App. 2003) (quasi-course of employ-
ment injuries and injuries that are naturally and proximately caused by an industrial in-
jury do not give rise to new claims in the contrast to separate intervening causes which 
do not give rise to new claims).

10. In the instant case Claimant stated that her subsequent right ankle injury 
occurred while walking to Dr. Sacha’s office for an appointment on May 27, 2009, when 
back pain caused her right leg to give way.  Although Claimant’s  right ankle injury did 
not occur through the course and scope of Claimant’s employment on December 11, 
2009, it resulted from the weakened condition caused by her original back injury.  

11. Accordingly, Claimant’s right ankle injury on May 27, 2009, is a compen-
sable consequence stemming from the underlying admitted injury.  

12. Section 8-43-404(5)(a) contemplates that respondents will designate a 
physician who is  willing to provide treatment without regard to non-medical issues such 
as the prospects for payment in the event the claim is  ultimately denied.  Lutz v. Indus-
trial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. University of Colo-
rado Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988).  Whether the ATP has 
refused to provide treatment for non-medical reasons is  a question of fact for the ALJ.  
Ruybal v. University of Colorado Health Sciences Center, supra.

13. The authorized provider, Concentra, refused to treat Claimant’s right ankle 
injury for non-medical reasons.  Claimant sought treatment at Kaiser.  Therefore, Re-
spondents shall pay for the reasonable and necessary medical care and treatment pro-
vided by Kaiser for the right ankle injury. 

ORDER



 It is therefore ordered that:

 1. Claimant’s right ankle injury of May 27, 2009, is a compensable injury re-
lated to the December 11, 2008 admitted claim.

 2. Respondents shall pay pursuant to the fee schedule for the reasonable 
and necessary medical care and treatment provided by Kaiser for the right ankle injury.

3. All matters not determined herein are reserved for future determination.

DATED:  December 4, 2009

Barbara S. Henk

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-352

ISSUES

 The issue for determination is medical benefits for treatment of Claimant’s  shoul-
der. 

FINDINGS OF FACT

 1. On May 21, 2008, Claimant injured his low back in an accident arising out 
of and in the course of his  employment with Employer. Claimant was off work following 
this  injury and treated with a number of different physicians, including Dr. John Sacha 
and Dr. Lon Noel. 

 2. Prior to the May 21, 2008 accident, Claimant had experienced back prob-
lems. Dr. Scot Hompland reviewed medical records going back to 1992 that show 
Claimant had two prior work-related back injuries  and had undergone a prior back sur-
gery. 

 3. On July 6, 2008, Claimant, while taking a shower, sneezed and developed 
back spasms that caused him to fall. Claimant fractured his right wrist as  a result of that 
fall. 

4. Claimant was placed at maximum medical improvement by Dr. John Sa-
cha on October 30, 2008. Claimant had been treated for a prolonged period with medi-
cations, physical therapy, a TENS Unit, and a strengthening program. Claimant had 
been found not to be a surgical candidate. Claimant had a completely non-physiologic 
presentation. Claimant did not receive a rating as his range of motion studies were inva-



lid. In a follow up report dated December 31, 2008, Dr. Sacha gave Claimant an 11% 
whole person impairment rating. He then apportioned out 8% for Claimant’s pre-existing 
condition giving Claimant a 3% whole person impairment rating as a result of his  work-
related injuries. 

 5. Respondents filed a Final Admission of Liability on February 11, 2009, 
admitting for a three percent whole person impairment rating. Claimant objected to the 
Final Admission of Liability and was seen by Dr. Hompland for a Division independent 
medical examination. 

6. On April 29, 2009, Claimant was walking across the kitchen floor when he 
sneezed and experienced the onset of back spasms resulting in a fall. As he fell, his 
right shoulder struck the refrigerator. He was seen later that day at the St. Anthony Cen-
tral emergency room. The ER report states  that Claimant was  at home when he lost his 
balance and fell in the kitchen hitting his right shoulder on the counter. The reference to 
the counter was incorrect. Claimant was diagnosed with a right shoulder separation. 

 7. Claimant’s sister was washing dishes on the day of Claimant’s  fall. She 
heard Claimant sneeze. She immediately turned her head and Claimant was already 
lying on the floor. Claimant’s mother was ironing on the day of the fall. She heard a 
sneeze, and before she could say “God Bless you”, Claimant had fallen to the floor. 

 8. Claimant returned to Dr. Sacha’s office on April 28, 2009, for a follow up 
examination. The report noted that Claimant recently fell, that he hit his right shoulder, 
and that he was experiencing some pain. The report makes no mention of Claimant 
sneezing or experiencing the onset of muscle spasms prior to the fall. 

 9. Claimant returned to see Dr. Lon Noel on May 29, 2009. The doctor’s note 
states that Claimant fell on April 29, 2009, injuring his  right shoulder. The report states 
Claimant was walking in the kitchen with a cane in his left hand when he sneezed and 
fell forward. The report also states that, because of the sudden onset of muscle 
spasms, Claimant hit his shoulder directly on the refrigerator. Dr. Noel referred Claimant 
to Dr. James Ferrari. At the time of the doctor’s  initial evaluation on June 8, 2009, the 
doctor noted that Claimant had a long history of back problems and occasionally gets 
back spasms. He notes  that Claimant injured his  right shoulder when he fell at home. 
The doctor found that Claimant was  suffering from a Grade 3 AC separation on the right 
and recommended that Claimant undergo an AC joint reconstruction. 

 10. Dr. Noel, in his deposition, agreed that the history he had received from 
Claimant differed from the history given to the emergency room by Claimant on the date 
of the shoulder injury and the history given to Dr. Sacha’s office two days after the fall. 
In giving an opinion on causation, the doctor stated that he had assumed that the his-
tory given to him by Claimant was correct and the quality of his opinions would be 
based on the quality of the history given by Claimant.  Claimant did give him an accu-
rate history. It was the doctor’s opinion that Claimant’s  sneeze had caused Claimant to 
fall and was the immediate cause of the shoulder injury. 



 11. Claimant was  examined by Dr. Hompland on August 25, 2009. The doctor 
received a history of Claimant sneezing that caused a back spasm resulting in the fall 
and injury to the right shoulder. The doctor indicates that the medical records  that he 
reviewed suggested a different history and it was his opinion that the right shoulder in-
jury should not be included as part of the May 21, 2008 industrial accident. 

 12. It is found that on April 29, 2009, Claimant sneezed and suffered a back 
spasm. Claimant fell as a result of the back spasm and hit his shoulder on a refrigerator, 
resulting in an injury to his shoulder. 

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act) is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S. 
Claimant shoulders the burden of proving by a preponderance of the evidence that his in-
jury arose out of the course and scope of his employment. Section 8-41-301(1), C.R.S.; 
See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985). A preponderance of the evi-
dence is that which leads the trier of fact, after considering all of the evidence, to find that a 
fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 
The facts in a workers’ compensation case must be interpreted neutrally, neither in favor of 
the rights of Claimant nor in favor of the rights of Respondents. Section 8-43-201, C.R.S.

2. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witnesses’ testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, prejudice 
or interests. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936). A 
workers’ compensation case is decided on its merits. Section 8-43-201, C.R.S. The ALJ’s 
factual findings concern only evidence that is dispositive of the issues involved. The ALJ 
has not addressed every piece of evidence that might lead to a conflicting conclusion and 
has rejected evidence contrary to the above findings as unpersuasive. Magnetic Engineer-
ing, inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When a claimant has a subsequent accident as a result of an efficient intervening 
cause and not arising out of or in the course of employment, those injuries are not com-
pensable. Post Printing and Publishing Co. v. Erickson, 30 P.2d, 327 (Colo. 1934) This is 
true even if the injury would not have happened if the claimant had retained all his former 
physical powers. In the later case of Standard Metals Corporation v. Ball, 474 P.2d 622 
(Colo. 1970), the Court did find intervening injuries to be compensable when a Claimant 
suffered a slip-and-fall which caused a re-fractured of his original leg injury. The court dif-
ferentiated the case from the Post Printing and Publishing Co. case in that the weakened 
condition did not cause the claimant to fall but rather the re-fracture resulted from the 
weakened condition of the bone that was as the result of surgery from the original indus-



trial injury. The question of whether a particular condition is as the result of an independent 
intervening event or, if it flows naturally and proximately from the original industrial injury, is 
a question of fact. See Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo.App. 
2000); Owens v. Industrial Claim Appeals Office, 49 P.3d 1187 (Colo. App. 2002). 

4. Claimant therefore carries the burden of proof to establish that his right shoulder 
injuries occurring on April 29, 2009, flowed directly and naturally from his back injuries suf-
fered on May 21, 2008. Claimant sneezed and this caused him to experience back 
spasms that resulted in a fall where he struck his right shoulder on the refrigerator. The fall 
occurred so quickly following the sneeze that, before Claimant’s mother could say “God 
Bless you”, Claimant had already fallen to the floor. The event on April 29, 2009, resulted 
in back spasms, an aggravation of Claimant’s work-related back condition. The aggrava-
tion resulted in the shoulder injury

5. Claimant has established that the injuries occurring on April 29, 2009, resulted 
naturally and proximately from his original industrial injuries. Claimant’s fall was caused by 
a back spasm that was not an efficient independent intervening cause or event. Therefore, 
Claimant established by a preponderance of the evidence that his right shoulder injuries 
are causally related to his industrial injuries occurring on May 21, 2008. 

ORDER

 It is therefore ordered that Insurer is liable for the medical care Claimant receives 
from authorized providers that is reasonably needed to cure and relieve Claimant from 
the effects of the shoulder injury. 

Issues not determined herein are reserved for future determination.

DATED: December 7, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-732-992

ISSUES

1. Whether BT has overcome the Division Independent Medical Examination 
(DIME) opinion of Joseph H. Fillmore, M.D.

 2. Whether Claimant has established by a preponderance of the evidence 
that he sustained the compensable occupational disease of cubital tunnel syndrome or 
ulnar neuropathy during the course and scope of his employment with BT.



 3. Whether Claimant suffered a substantial permanent aggravation of his  cu-
bital tunnel syndrome or ulnar neuropathy during the course and scope of his employ-
ment with AW.

 4. Whether Claimant has proven by a preponderance of the evidence that he 
is  entitled to authorized medical treatment that is reasonable and necessary to cure and 
relieve the effects of cubital tunnel syndrome or ulnar neuropathy.

 5. Whether Claimant is entitled to a disfigurement award pursuant to §8-42-
108, C.R.S.

STIPULATIONS

The parties agreed to the following:

1. Claimant earned an Average Weekly Wage (AWW) of $981.77 while em-
ployed by BT;

2. Claimant is not seeking to recover Temporary Total Disability (TTD) bene-
fits against AW because he did not incur any lost time while working for AW.

FINDINGS OF FACT

 1. Claimant worked for BT as a mechanic from 1998 until October 12, 2007.  
On December 14, 2006 Claimant filed a Workers’ Compensation claim against BT alleg-
ing that he had suffered bilateral Carpal Tunnel Syndrome (CTS).  BT acknowledged the 
claim by filing a Final Admission of Liability (FAL) and Claimant subsequently underwent 
bilateral CTS surgeries with Kenneth H. Duncan, M.D.  When Dr. Duncan released 
Claimant he noted minor, occasional symptoms in the ulnar nerve that were related to 
Claimant sleeping with bent elbows.  However, Claimant’s symptoms were not signifi-
cant enough to warrant additional treatment.  On June 20, 2007 Authorized Treating 
Physician (ATP) David L. Orgel, M.D. released Claimant at Maximum Medical Improve-
ment (MMI) with no impairment or restrictions.

 2. Claimant began working for AW in November 2007.  AW is a full service 
repair shop with four bays owned by Terry Kness.  Claimant had no work restrictions 
when Mr. Kness hired him as an automobile technician or mechanic.  Claimant also as-
sumed duties as a service writer/manager if Mr. Kness was out of the shop.  Claimant 
used a full range of hand tools  and performed duties as required by Mr. Kness.  He 
never reported a new injury while employed for AW but continued to attend appoint-
ments and receive treatment for his  CTS.  Claimant ceased working for AW in approxi-
mately October 2008 to begin his own business.

 3. Claimant continued to experience numbness and tingling in the ulnar dis-
tribution and visited doctors Duncan and Orgel for additional treatment.  Dr. Orgel com-
mented that Claimant’s  symptoms constituted an old problem from the CTS release.  Dr. 
Duncan reviewed an EMG study that demonstrated “possible minor ulnar neuropathy” 



that reflected a minor worsening.  Claimant subsequently underwent physical therapy 
for his condition.  On August 14, 2008 Dr. Orgel determined that Claimant again 
reached MMI without impairment.

 4. Claimant challenged his MMI determination and underwent a DIME with 
Joseph H. Fillmore, M.D. on December 10, 2008.  Dr. Fillmore concluded that Claimant 
remained at MMI for his CTS.  However, after reviewing Claimant’s medical records and 
performing a physical examination, Dr. Fillmore determined that Claimant was  not at 
MMI for his ulnar neuropathy.  He explained:

It does not appear that his ulnar neuropathy has been evaluated properly 
or worked up for any type of surgical correction.  I would recommend re-
evaluation by a qualified upper extremity Orthopedic Surgeon.  If it is de-
termined that additional treatment, such as surgery, is  appropriate, this 
should be reevaluated.  If no surgery is recommended, the patient would 
be at MMI, in my opinion.  It does appear that he has had occupational 
therapy for his ulnar neuropathy.   

Dr. Fillmore concluded that Claimant had suffered a 23% right upper extremity impair-
ment and a 23% left upper extremity impairment for his ulnar nerve condition.

 5. On May 4, 2009 Claimant underwent an independent medical examination 
with Mark Steinmetz, M.D.  Dr. Steinmetz also testified at the hearing in this matter.  Af-
ter reviewing Claimant’s medical records and conducting a physical examination, Dr. 
Steinmetz concluded that he generally supported Dr. Fillmore’s diagnostic and treat-
ment determinations.  Nevertheless, he acknowledged that a recent EMG of Claimant’s 
ulnar nerve yielded normal results.  Dr. Steinmetz specifically attributed all of Claimant’s 
arm symptoms to his work for BT and remarked that none of Claimant’s arm conditions 
could be attributed to his work for AW.  He commented that Claimant did not incur a 
substantial permanent aggravation of his ulnar nerve condition while employed by AW.  
Dr. Steinmetz noted that Claimant remained at MMI for his CTS.

 6. On May 19, 2009 Brian Lambden, M.D. conducted an independent medi-
cal examination of Claimant.  He also testified at the hearing in this  matter.  After com-
pletion of his  initial evaluation, Dr. Lambden stated that he was not convinced Claimant 
even had cubital tunnel syndrome.  In an attempt to clarify the diagnosis, he performed 
updated EMG testing of Claimant’s  ulnar nerve. The study was normal and showed no 
electrodiagnostic evidence of cubital tunnel syndrome or ulnar neuropathy.  Dr. Lamb-
den’s findings are consistent with the other testing conducted of Claimant’s ulnar nerve 
over the years.  Dr. Kawasaki performed an EMG on October 15, 1999 that was normal.  
Dr. Green performed testing on January 5, 2007 that revealed only mild median findings 
and no ulnar findings.  Dr. Vandenhoven performed studies on June 10, 2008 that dem-
onstrated “conflicting results” as to the ulnar nerve.

 7. Dr. Lambden explained that Claimant thus does not have a clinical diag-
nosis of ulnar neuropathy or cubital tunnel syndrome.  Dr. Lambden opined that Dr. Fill-
more’s opinion was based solely on symptomatic complaints  because there is  no objec-



tive evidence to support the diagnosis.  Because Claimant did not have any EMG evi-
dence of ulnar nerve entrapment, Dr. Lambden stated that surgery is not recommended 
and no additional evaluation by an orthopedic surgeon is  warranted.  Dr. Lambden con-
cluded that Claimant has thus reached MMI for his  ulnar nerve condition and Dr. Fill-
more’s opinion was clearly incorrect.

 8. Dr. Lambden also explained that ulnar neuropathy is  typically a congenital 
defect and not an occupational disease.  Nevertheless, he acknowledged that ulnar 
neuropathy could be caused by highly repetitive job duties  that stretch the ulnar nerve.  
However, Dr. Lambden explained that Claimant’s work at BT did not constitute repetitive 
activity that was capable of causing cubital tunnel syndrome or ulnar neuropathy.

9. BT has established that it is more probably true than not that Dr. Fillmore’s 
MMI determination regarding Claimant’s  ulnar neuropathy was incorrect.  Dr. Fillmore 
determined that that Claimant had reached MMI for his CTS.  However, he concluded 
that Claimant’s ulnar neuropathy had not been properly considered and required addi-
tional evaluation.  Nevertheless, Dr. Fillmore explained that, if Claimant’s ulnar neuropa-
thy did not require surgery, then he had reached MMI for his  condition.  Dr. Lambden 
commented that, in an attempt to clarify Claimant’s diagnosis, he performed updated 
EMG testing of Claimant’s  ulnar nerve. The study was normal and showed no electrodi-
agnostic evidence of cubital tunnel syndrome or ulnar neuropathy.  Dr. Lambden’s  find-
ings are consistent with previous electrodiagnostic testing of Claimant’s ulnar nerve.

10. Because Claimant did not have any EMG evidence of ulnar nerve entrap-
ment, Dr. Lambden persuasively explained that surgery is  not recommended and no 
additional evaluation by an orthopedic surgeon is warranted.  Dr. Lambden concluded 
that Claimant has thus reached MMI for his ulnar nerve condition.  Furthermore, al-
though Dr. Steinmetz testified that he agreed with Dr. Fillmore’s DIME determination, he 
acknowledged that Claimant’s recent EMG of the ulnar nerve yielded normal results.  
Therefore, BT has  presented sufficient evidence to establish that it is more probably true 
than not that Dr. Fillmore erroneously determined that Claimant had not reached MMI 
for his ulnar nerve condition.  Therefore, as determined by Dr. Orgel, Claimant reached 
MMI on August 14, 2008 without impairment.

11. Claimant has failed to demonstrate that it is more probably true than not 
that he suffered the occupational disease of cubital tunnel syndrome or ulnar neuropa-
thy during the course and scope of his employment with BT.  Initially, Dr. Orgel com-
mented that Claimant’s  symptoms constituted an old problem from the CTS release.  Dr. 
Lambden persuasively explained that, based on electrodiagnostic studies, Claimant 
does not suffer from ulnar neuropathy.  His findings are consistent with the other testing 
conducted on Claimant’s ulnar nerve over the years.  The previous electrodiagnostic 
studies revealed that Claimant had no ulnar neuropathy or exhibited “conflicting results” 
regarding the ulnar nerve.  Furthermore, Dr. Lambden commented that ulnar neuropa-
thy is typically a congenital defect and not an occupational disease.  He remarked that 
Claimant’s work at BT did not constitute repetitive activity that was capable of causing 
cubital tunnel syndrome or ulnar neuropathy.



12. Claimant did not suffer a substantial permanent aggravation of cubital tun-
nel syndrome or ulnar neuropathy during the course and scope of his employment with 
AW.  Initially, Dr. Lambden persuasively explained that, based on electrodiagnostic test-
ing, Claimant does not even suffer from ulnar neuropathy.  Moreover, Dr. Steinmetz 
commented that Claimant did not incur a substantial permanent aggravation of his  ulnar 
nerve condition while employed by AW.  While working at AW Claimant used a full range 
of hand tools and performed duties as required by Mr. Kness.  He never reported a new 
injury and ceased working for AW in approximately October 2008 to begin his  own busi-
ness.  Claimant thus did not suffer a prolonged exposure in sufficient concentration while 
employed by AW to cause an ulnar nerve condition.

13. As a result of Claimant’s CTS surgery he incurred scarring in both the left 
and right palm areas.  The disfigurement consists  of one and one-half inch scars  on 
each palm.  The disfigurement is  serious, permanent and normally exposed to public 
view.  Claimant is thus entitled to a total disfigurement award of $500.00.

 

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Overcoming the DIME



4. A DIME physician's  findings of MMI, causation, and impairment are bind-
ing on the parties unless overcome by “clear and convincing evidence.”  §8-42-
107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004).  “Clear and convincing evidence” is  evidence that demonstrates that 
it is  “highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. Indus-
trial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, to 
overcome a DIME physician's opinion, “there must be evidence establishing that the 
DIME physician's determination is incorrect and this  evidence must be unmistakable 
and free from serious or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 
(ICAP, Oct. 4, 2001).  However, the increased burden of proof required by DIME proce-
dures is  only applicable to non-scheduled impairments and is inapplicable to scheduled 
injuries.  In Re Maestas, W.C. No. 4-662-369 (ICAP, June 5, 2007); see §8-42-107(8), 
C.R.S., Delaney, 30 P.3d at 693.  DIME physician Dr. Fillmore concluded that Claimant 
had suffered a 23% right upper extremity impairment and a 23% left upper extremity 
impairment.  Because Claimant has suffered scheduled impairments, Dr. Fillmore’s 
opinion is not entitled to increased deference.

5. As found, BT has established by a preponderance of the evidence that Dr. 
Fillmore’s MMI determination regarding Claimant’s ulnar neuropathy was incorrect.  Dr. 
Fillmore determined that that Claimant had reached MMI for his CTS.  However, he 
concluded that Claimant’s  ulnar neuropathy had not been properly considered and re-
quired additional evaluation.  Nevertheless, Dr. Fillmore explained that, if Claimant’s  ul-
nar neuropathy did not require surgery, then he had reached MMI for his  condition.  Dr. 
Lambden commented that, in an attempt to clarify Claimant’s diagnosis, he performed 
updated EMG testing of Claimant’s  ulnar nerve. The study was normal and showed no 
electrodiagnostic evidence of cubital tunnel syndrome or ulnar neuropathy.  Dr. Lamb-
den’s findings are consistent with previous electrodiagnostic testing of Claimant’s ulnar 
nerve.

6. As found, because Claimant did not have any EMG evidence of ulnar 
nerve entrapment, Dr. Lambden persuasively explained that surgery is not recom-
mended and no additional evaluation by an orthopedic surgeon is warranted.  Dr. 
Lambden concluded that Claimant has thus reached MMI for his ulnar nerve condition.  
Furthermore, although Dr. Steinmetz testified that he agreed with Dr. Fillmore’s DIME 
determination, he acknowledged that Claimant’s recent EMG of the ulnar nerve yielded 
normal results.  Therefore, BT has presented sufficient evidence to establish that it is 
more probably true than not that Dr. Fillmore erroneously determined that Claimant had 
not reached MMI for his ulnar nerve condition.  Therefore, as  determined by Dr. Orgel, 
Claimant reached MMI on August 14, 2008 without impairment.

Compensability

 7. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 



requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the Judge.  Faulkner, 12 P.3d at 846.

8. The test for distinguishing between and accidental injury and an occupa-
tional disease is  whether the injury can be traced to a particular time, place and cause.  
Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational disease” is 
defined by  §8-40-201(14), C.R.S. as:

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment.

 
 9. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof require-
ments in addition to those required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the dis-
ability for which compensation is sought.  Id.   Where there is  no evidence that occupa-
tional exposure to a hazard is  a necessary precondition to development of the disease, 
the claimant suffers from an occupational disease only to the extent that the occupa-
tional exposure contributed to the disability.  Id.

 10. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he suffered the occupational disease of cubital tunnel syndrome or ulnar 
neuropathy during the course and scope of his employment with BT.  Initially, Dr. Orgel 
commented that Claimant’s symptoms constituted an old problem from the CTS release.  
Dr. Lambden persuasively explained that, based on electrodiagnostic studies, Claimant 
does not suffer from ulnar neuropathy.  His findings are consistent with the other testing 
conducted on Claimant’s ulnar nerve over the years.  The previous electrodiagnostic 
studies revealed that Claimant had no ulnar neuropathy or exhibited “conflicting results” 
regarding the ulnar nerve.  Furthermore, Dr. Lambden commented that ulnar neuropa-
thy is typically a congenital defect and not an occupational disease.  He remarked that 
Claimant’s work at BT did not constitute repetitive activity that was capable of causing 
cubital tunnel syndrome or ulnar neuropathy.



Substantial Permanent Aggravation

11. The last injurious exposure rule provides, in relevant part:

Where compensation is  payable for an occupational disease, the em-
ployer in whose employment the employee was last injuriously ex-
posed to the hazards of such disease and suffered a substantial per-
manent aggravation thereof and the insurance carrier ... on the risk 
when such employee was last so exposed ... shall alone be liable 
therefore, without right of contribution from any prior employer or in-
surance carrier.

§8-41-304(1), C.R.S.  Under section 8-41-304(1), C.R.S. a claimant is not required to 
exactly pin point which period of employment most injuriously exposed him to the haz-
ards of his  occupational disease; instead, the claimant is allowed to recover from the 
last employer in whose employ the last injurious exposure occurred and resulted in an 
aggravation that is both permanent and substantial.  Monfort, Inc. v. Rangel, 867 P.2d 
122, 124-25 (Colo. App. 1993).

 12. The “last injurious exposure” test and the “substantial permanent aggrava-
tion” test impose separate prerequisites for liability.  In Re Powell, W.C. No. 4-569-418 
(ICAP, Feb. 28, 2007).  An injurious exposure occurs when a claimant suffers a prolonged 
exposure to the hazards of a disease in a sufficient concentration.  Id.  The length of em-
ployment with a particular employer is immaterial to a finding of liability.  Monfort, 867 
P.2d at 124.  The focus is on both the harmful nature of the concentration of the expo-
sure and the magnitude of the effect of the exposure.  Id.

 13. The “substantial permanent aggravation” requirement was added to §8-41-
304(1), C.R.S. to “mitigate the harsh effects of the last injurious exposure rule on subse-
quent employers and insurers.”  In Re Sorden, W.C. No. 4-630-309 (ICAP, Jan. 31, 2006); 
see Monfort, 867 P.2d at 124-25.  The “substantial permanent aggravation” component 
mitigates the “last injurious exposure” rule by focusing on whether the “effect” of the expo-
sure substantially and permanently aggravated the condition.  In Re Powell, W.C. No. 4-
569-418 (ICAP, Feb. 28, 2007).  The “substantial permanent aggravation” requirement es-
tablishes a standard for apportioning occupational disease liability when the disease was 
incurred over a series of different employments.  In Re Sorden, W.C. No. 4-630-309 (ICAP, 
Jan. 31, 2006).

 14. As found, Claimant did not suffer a substantial permanent aggravation of 
cubital tunnel syndrome or ulnar neuropathy during the course and scope of his em-
ployment with AW.  Initially, Dr. Lambden persuasively explained that, based on electro-
diagnostic testing, Claimant does not even suffer from ulnar neuropathy.  Moreover, Dr. 
Steinmetz commented that Claimant did not incur a substantial permanent aggravation 
of his ulnar nerve condition while employed by AW.  While working at AW Claimant used 
a full range of hand tools  and performed duties as required by Mr. Kness.  He never re-
ported a new injury and ceased working for AW in approximately October 2008 to begin 



his own business.  Claimant thus  did not suffer a prolonged exposure in sufficient con-
centration while employed by AW to cause an ulnar nerve condition.

Disfigurement

 15. Section 8-42-108, C.R.S. provides that a claimant may obtain additional 
compensation if she is seriously disfigured as  the result of an industrial injury.  As found, 
as a result of Claimant’s CTS surgery he incurred scarring in both the left and right palm 
areas.  The disfigurement consists  of one and one-half inch scars on each palm.  The 
disfigurement is serious, permanent and normally exposed to public view.  Claimant is 
thus entitled to a total disfigurement award of $500.00.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. BT has overcome Dr. Fillmore’s DIME determination that Claimant suf-
fered a 23% right upper extremity impairment and a 23% left upper extremity impair-
ment.  Therefore, as determined by Dr. Orgel, Claimant reached MMI on August 14, 
2008 without impairment.  

2. Claimant did not suffer the compensable occupational disease of cubital 
tunnel syndrome or ulnar neuropathy during the course and scope of his employment 
with BT.

3. Claimant did not sustain a substantial permanent aggravation of his cubital 
tunnel syndrome or ulnar neuropathy during the course and scope of his employment 
with AW.

4. Claimant shall receive a disfigurement award in the amount of $500.00.

5. Any issues not resolved in this Order are reserved for future determina-
tion.

DATED: December 7, 2009.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
W.C. No. 4-733-532

 CORRECTED FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER



ISSUES

The issues to be determined by this decision concern average weekly wage (AWW); 
temporary total (TTD) and/or temporary partial (TPD) disability benefits; and, whether 
child care expenses under the specific circumstances of this case may be awarded as 
ancillary to medical care.  Claimant disputes Respondents’ calculation of TTD benefits 
for using an improper AWW, and Claimant seeks TPD and TTD benefits.  Claimant also 
seeks recovery of child-care costs for child-care allegedly incidental to her medical 
treatment.  Respondents allege that Claimant’s child care is not compensable, that 
Claimant is not entitled to temporary benefits pursuant to the applicable law, and that 
Respondents’ calculation of Claimant’s AWW without health benefits paid by the Em-
ployer at the time of her termination is proper.   Claimant bears the burden of proof, by a 
preponderance of the evidence, on all issues heard.

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

Preliminary Findings

 

 1. The Claimant is  a dental hygienist and teacher who was  injured by a fall in 
the parking lot of the Employer in October 2006.  A program of conservative care failed 
to improve her back injury from the October 2006 fall and as a consequence, she has 
been unable to work as often as she had prior to the injury, and she underwent surgery 
in August 2009.  Claimant did not receive indemnity benefits from Respondents until 
August 2009.  She is a 43 year-old female.  

 2.       On October 27, 2006, the Claimant slipped and fell on ice in the parking lot 
of the Employer, sustaining injuries to her left leg, lower back, shoulders, and neck.

 3.       The Claimant received treatment for her injuries at Concentra Clinic. 

 4.       After the injury, Claimant’s injuries to her neck, shoulders, and legs im-
proved following a course of physical therapy, trigger point injections, steroid injections, 
and bio- feedback.  Nonetheless, the Claimant continued to suffer pain in her back and 
an associated limited range of motion.

 5.       The Claimant received care through the Concentra Health System and its 
doctors throughout her recovery process, including physical examinations, physical 
therapy, as well as physical medicine consultations. 

 6.      Eric Tentori, D.O., at the Concentra Clinic issued unqualified full duty return 
to work releases for the Claimant on November 28, 2006, and December 5, 2006.



 7.      Robert Kawasaki, M.D., issued a full duty return to work release for Peti-
tioner on May 17, 2007.

 8.     John Burris, M.D., issued a full duty return to work release for the Claimant 
on January 15, 2008.

 9.     On October 15, 2008, Edwin Healy, M.D., conducted an independent medi-
cal examination (IME) of the Claimant, recommending more aggressive treatment.  Dr. 
Healy issued a return to work release with limits on Claimant: no lifting over 10 pounds 
and no twisting at the waist. 

 10.      Claimant underwent back surgery on August 17, 2009, in order to treat her 
continuing back pain. 

 11.    The Claimant had two jobs at the time of her injury.  She worked as a 
teacher with the Employer, and as a dental assistant with HC, where she cared for pa-
tients in various nursing homes.

 12.     The Claimant has had a variable employment history since her back injury. 
She left the Employer herein on September 6, 2007, and undertook subsequent em-
ployment at KIND. 

 13.      On March 11, 2008, KIND terminated the Claimant as a result of her in-
ability to focus and her fatigue. 

 14.      The Claimant secured employment in the dental practice of WM, begin-
ning April 1, 2008.  WM terminated Claimant’s employment on August 21, 2008, due to 
the fatigue and pain associated with her injury and medications. 

 15.      The Claimant presently works at Pima Institute teaching dental assistants 
in four, four-hour shifts per week. She also continues to work on a limited, contractual 
basis with HC.  

Average Weekly Wage and Temporary Disability Benefits

 

 16.      Upon her termination on March 11, 2008, from her job with KIND, the 
Claimant was eligible for COBRA benefits at a cost of $509.01 per month, or $117.46 
per week. 

 17.    On August 17, 2009, Respondents began paying the Claimant TTD benefits 
following her back operation.

 18.      To calculate TTD benefits, Respondents set an AWW of $660.71 based on 
the Claimant’s employment with the Employer herein in October 2006.  Neither Re-
spondents nor Claimant contest that the $660.71 figure represents $593.95 earned by 
the Claimant in her primary job as a teacher for the Employer, and $66.76 earned in her 
secondary job as a dental assistant at HC

 19.       Respondents deny that Claimant should receive any temporary disability 
benefits pursuant to § 8-40-105(3)(c), C.R.S. (2009), because her authorized treating 



doctors released her to return to work at full duty.  Moreover, Respondents  claim that 
the $42.00 to be added to the Claimant’s AWW represents a fringe benefit not contem-
plated by § 8-40-201(19)(b), C.R.S. (2009).  

 20.       In addition to earning $593.95 in income each week from the Employer, 
and $66.76 per week at HC, the Employer paid health care benefits  for the Claimant in 
the amount of $42.00 per week, as reflected in a Statement of Weekly Earnings issued 
by the Employer on August 2, 2007.  

 21.       Respondents’ AWW calculation does not include the $42.00 in Employer 
paid health care benefits. 

 22.      The Claimant alleges that a proper AWW calculation would either include 
the $42.00 in health care benefits for a total AWW of $702.71, or it should reflect the 
COBRA benefits available upon her termination from KIND. 

 23.       The cost for Claimant to maintain group health coverage following her in-
jury has been $117.46 weekly, which is her cost of COBRA coverage following termina-
tion from KIND in March 2008.  Accordingly, the ALJ finds that the AWW should be 
$778.17, which represents the sum total of $593.95 for Claimant’s salary with the Em-
ployer at the time of injury, $66.76 for her weekly income from HC at the time of injury, 
and $117.46 for the costs to maintain group health coverage available from a subse-
quent employer whereby her employment ended because of the compensable injury 
herein.

 24.      Claimant requests: (1) an AWW that reflects either $42.00 in weekly health 
care benefits provided by the Employer at the time of her injury, or an AWW that reflects 
COBRA coverage available to her upon her termination from KIND on March 11, 2008; 
(2) two periods of TTD, the first period covering three weeks following her termination 
from KIND in March 2008, and the second covering a one-week period after her termi-
nation from the office of WM in August 2008; (3) a payment of $9.53 per day for 1,022 
days, less $954.50 earned in 2007 and 2008; (4) a TPD award of $10,781.96 for the pe-
riod from August 28, 2008, to August 17, 2009; (5)  a TPD award of $680.03 for the pe-
riod from September 28, 2009, through October 11, 2009; and, (5) reimbursement of 
$2,310.00 for child care services while Petitioner received medical care from Concentra 
Clinic.          25.       
Claimant temporarily returned to work on September 28, 2009, and worked through Oc-
tober 11, 2009, both dates inclusive, a total of 13 calendar days, earning $425.09 during 
this period of time.  This amount calculates to $228.89 per week, thus, establishing a 
temporary wage loss of $549.28 and an entitlement to TPD benefits of $366.18 per 
week, or $52.31 per day during this period of time, in the aggregate subtotal amount of 
$680.03 for this period of time.

 

Child Care Services



 26.      While receiving care from Concentra Clinic, the Claimant had to find child- 
care for her three children for whom she otherwise provides continuous supervision. 

 27.       The Claimant brought her children to one medical appointment at the 
Concentra Clinic, resulting in an atmosphere that the attending doctor, Dr. Kawasaki, 
described as “very chaotic.” 

 28.       The Claimant incurred $2,310.00 in child-care expenses to place her chil-
dren in supervised care while she attended medical appointments.

           29.      There is no persuasive evidence that any physician prescribed child-care 
services as part and parcel of her medical treatment.

Ultimate Findings

 30. Claimant has proven, by a preponderance of the evidence, that her AWW 
includes the cost of replacing her Employer-financed health insurance benefits, thus, 
her AWW at present is $778.17, inclusive of the cost to her of maintaining group health 
care benefits following her termination from KIND. The cost for Claimant to maintain 
group health coverage following her injury has been $117.46 weekly, which is her cost 
of COBRA coverage following termination from KIND in March 2008. 

 31. Claimant failed to prove, by preponderant evidence, that she was tempo-
rarily disabled at any time prior to her surgery of August 17, 2009.  Respondents have 
admitted TTD from August 17, 2009 and continuing, with the exception of the period 
from September 28, 2009, through October 11, 2009, both dates inclusive, a total of 13 
days, during which Claimant sustained a temporary wage loss of $549.28 per week, en-
titling her to a TPD rate of $366.18 per week, or aggregate TPD benefits of $680.03 for 
this period of time.  Otherwise, the General Admission of Liability, filed on August 26, 
2009, is effective concerning TTD benefits.  The admitted AWW and TTD rate is what 
was disputed.
 

32.     Claimant has failed to prove, by preponderant evidence, that the costs of 
child-care amount to medically prescribed medical care and treatment.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

Average Weekly Wage

a.  Respondents admitted an AWW of $660.91 and TTD benefits of $440.47 
per week from August 17, 2009 and continuing (General Admission, filed August 26, 
2009). Whether or not Claimant actually purchased that health coverage at the time of 
her separation from employment, proximately caused by the original compensable in-



jury, should not preclude the cost thereof as a factor in calculating AWW to reflect the 
cost of continuation of heath coverage.  Sears Roebuck & Co. v. Indus. Claim Appeals 
Office, 140 P.3d 336 (Colo. App. 2006); Ray v. Indus. Claim Appeals Office, 124 P.3d 
891 (Colo. App. 2005).  Moreover, the Colorado Supreme Court has held that an ALJ 
may properly consider the cost to an employee of purchasing a subsequent employer’s 
COBRA insurance in the calculation of a claimant’s AWW.  Avalanche Indus., Inc. v. 
Clark, 198 P.3d 589 (Colo. 2008).  Accordingly, as found the Claimant’s AWW is 
$778.17, which represents the sum total of $593.95 of her salary with the Employer at 
the time of injury, $66.76 for her weekly income from HC at the time of injury, and 
$117.46 for the costs of maintaining group health coverage available from a subsequent 
employer, whereby her separation from employment with the subsequent employer was 
proximately caused by the effects of her original compensable injury.   The differential 
between the admitted TTD rate and the re-established TTD rate is $78.30 per week.
 

Temporary Disability Benefits

 b. § 8-42-105(3)(c), C.R.S. (2009), provides that “[t]emporary total disability 
benefits shall continue until the first occurrence of any one of the following: . . . (c) [t]he 
attending physician gives the employee a written release to return to regular employ-
ment.”  As found, the Claimant received unqualified return to work releases from her 
authorized treating physicians on November 26, 2006, December 5, 2006, May 17, 
2007, and January 15, 2008.  Until she underwent back surgery in August 2009, she 
had not received work-related restrictions by a doctor.  Moreover, as Respondents note, 
Dr. Healy’s IME on October 15, 2008, is without legal standing on the issue of a release 
to return to work.  See Dejoy v. The Shaw Group, W.C. No. 4-741-382 [Industrial Claim 
Appeals Office (ICAO), May 14, 2009].  Despite Claimant’s prolonged recovery, the ALJ 
cannot find pursuant to § 8-42-105, that Claimant is entitled to temporary benefits prior 
to her August 2009 surgery.  Her variable employment during this time negates the idea 
of temporary disability prior to the August 2009 surgery.

 c. § 8-42-106 (1), C.R.S. (2009), provides that TPD benefits  shall be 2/3rds 
of the difference between the AWW and the actual weekly earnings during TPD.  As 
found, the differential was $549.28 per seek, thus, entitling Claimant to TPD benefits of 
$366.18 per seek during the period from September 28, 2009, through October 11, 
2009, a total of 13 days, in the aggregate subtotal amount of $680.03. 

Child Care

 d.           Medical benefits in the child-care context are compensable, only if the 
service requested is medical in nature or “incidental to obtaining such medical . . . 
treatment.” Country Squire Kennels v. Tarshis, 899 P.2d 362 (Colo. App. 1995), citing 
Indus. Comm’n v. Pacific Employers Ins. Co., 120 Colo. 373, 209 P.2d 908 (1949).  
Services that are “medical in nature” include home health services in the nature of “at-
tendant care” if reasonably needed to cure or relieve the effects of the industrial injury.  
Atencio v. Quality Care, Inc., 791 P.2d 7 (Colo. App. 1990).   In Kuziel v. Pet Fair, Inc., 



931 P.2d 521, 522-23 (Colo. App. 1996), the court held that a claimant’s $300 expendi-
ture on a plane ticket for a family member to fly to Colorado to provide child care while 
the claimant underwent treatment for a work-related injury was not compensable be-
cause the services “did not relieve the symptoms or effects of the injury and were not 
directly associated with the claimant’s physical needs.”  One year later, the court held in 
Bellone v. Indus. Claims Appeals Office, 940 P.2d 1116, 1118 (Colo. App. 1997), that 
child care services were compensable following medical testimony from a claimant’s 
neuropsychologist affirming the need for child care so that the claimant could rest while 
recovering from a work-related injury.  The court distinguished Kuziel on the basis that 
there was no medical testimony in Kuziel as in Bellone that suggested the child care 
services were essential to the claimant’s course of recovery. Id.   The ALJ concludes 
that Bellone controls in this case.  As found, Claimant presented no persuasive medical 
testimony that child care services were essential to the course of her recovery.  At most, 
Dr. Kawasaki noted that the presence of Claimant’s children in the attending room cre-
ated a “very chaotic” atmosphere,” but he was nonetheless able to complete his exami-
nation.  

 ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. The Claimant’s average weekly wage is  hereby re-established at $778.17, 
which yields a temporary total disability benefit rate of $518.77 per week.

B. In addition to temporary disability benefits paid pursuant to the recent 
General Admission of Liability, Respondents shall pay Claimant the differential of $78.30 
per week from August 17, 2009 through September 27, 2009, retroactively and forth-
weith.  From September 28, 2009, through October 11, 2009, both dates inclusive, a to-
tal of 13 days, Respondents shall pay the Claimant aggregate temporary partial disabil-
ity benefits of $680.03, retroactively and forthwith.  From October 23, 2009 and continu-
ing, Respondents shall pay the Claimant temporary total disability benefits of $518.77 
per week until termination thereof is warranted by law.
 
 C. Any and all claims for child-care services are hereby denied and dis-
missed.

 D. Respondents shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts of indemnity benefits due and not paid when 
due.

 E. Any and all issues not determined herein are reserved for future decision. 

DATED this______day of December 2009.



____________________________
EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-745-833

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

ISSUES
 

The issues to be determined by this decision concern Respondents’ request to 
overcome the Division Independent Medical Examination (DIME) inclusion of a cervical 
spine rating; and Respondents’ request to overcome the conversion of Claimant’s left 
upper extremity (LUE) impairment rating from being converted to a whole person award. 

At the outset, the parties agreed that Respondents had the burden of proof on 
both issues as  well as the burden of going forward with the evidence. It was further 
agreed that Respondents’ burden of proof with regard to overcoming the DIME physi-
cian’s inclusion of the cervical spine was by clear and convincing, whereas overcoming 
the conversion of the LUE rating to a whole person rating was by a preponderance of 
the evidence. 

 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

1. Claimant injured his left shoulder, neck and cervical spine in this admitted 
compensable accident on December 14, 2007. The Claimant’s initial evaluation includes 
a diagnosis of contusion of the left shoulder with a cervical strain and some radicular 
symptoms. 

2. The Claimant’s initial evaluation was with Lawrence Cedillo, D.O.  Dr. Ce-
dillo was the Claimant’s authorized treating physician (ATP) and throughout his treat-
ment and evaluation of the Claimant, repeatedly included contusion of the left shoulder 
and a cervical strain as his work-related medical diagnosis. 

3. The Claimant has continued to suffer left shoulder, neck and upper back 
pain with associated headaches as documented by various providers, including Re-



spondents’ expert, L. Barton Goldman, M.D.  The Claimant’s injuries were the result of a 
fall wherein he landed on his left shoulder. The Claimant was referred to an orthopedic 
surgeon for an MRI ((magnetic resonance imaging) which documented a 1.5 cm tear of 
the distal supraspinatus at the distal insertion point. The Claimant underwent surgery on 
January 28, 2008, at the hands of Terry Wintory, D.O. The procedure was a “left shoul-
der open rotator cuff repair with acromioplasty and resection of coracoacromial liga-
ment.” 

4. Dr. Cedillo placed theClaimant at maximum medical improvement (MMI) 
on December 18, 2008, and gave the Claimant an impairment rating consisting of 21% 
of the LUE which he mechanically converted to a 13% whole person rating, pursuant to 
the requirements of the AMA Guides to the Evaluation of permanent Impairment, 3rd 
Ed., Rev.   Dr. Cedillo indicated that the diagnosis at the time of MMI was “slip and fall 
same level with a contusion of the left shoulder, rotator cuff tear and cervical strain. 
Status post left shoulder open rotator cuff repair with acromioplasty and resection of the 
coracoacromial ligament January 28, 2008, with subsequent development of adhesive 
capsulitis status post manipulation under general anesthesia May 5, 2008.” 

5. The Claimant requested a DIME that was performed by Edwin Healey, 
M.D., on November 14, 2008.  Dr. Healey found that the Claimant was not at MMI, 
needed further evaluation of his neck, shoulder and axillary nerve neuropathy versus C5 
radiculopathy. Dr. Healey stated “based on the clinical findings today in the involvement 
of his trapezius neck muscles and headaches, he does have involvement in symptoms 
above the left glenohumeral joint which in my opinion would require a whole person im-
pairment of his left shoulder.”  Since Dr. Healy found that Claimant was not at MMI, his 
opinions on impairment were premature and speculative at this juncture.

6. After additional testing and treatment, Dr. Healey re-examined the Claim-
ant on April 29, 2009, determined that he had reached MMI on January 29, 2009, and 
made the following findings in his report:  “Claimant’s chief complaint was chronic neck 
pain and headaches and chronic left shoulder pain. I noted that the Claimant had a mild 
axillary nerve neuropathy. He states he has had constant cervical pain since his injury 
had not returned to work and that the pain interfered with his general activity and inter-
feres with his sleep.” Dr. Healey noted that the “chronic neck pain interferes with his 
ability to turn his head, particularly to the left, and therefore, interferes with his driving.” 
Dr. Healey’s physical exam noted, “left cervical and suboccipital tenderness, and deep 
palpation over the tender and trigger points reproduces cervical pain and left frontotem-
poral pressure-type headaches. He also has tenderness over his left trapezius and left 
supraspinatus.” Dr. Healey noted crepitus on range of motion and all planes in the left 
and decreased range of motion in the left shoulder and cervical spine. Dr. Healey’s di-
agnosis was:  

I. History of the left shoulder rotator cuff tear post fall; surgery postop open rotator 
cuff repair, acromioplasty and resection of the coracoacromial ligament, and secondary 
manipulation of his left shoulder for adhesive capsulitis on August 5, 2008, with residual 



chronic pain, loss of range of motion and weakness of his left shoulder girdle muscula-
ture. 

II. Left axillary nerve neuropathy secondary to his December 14, 2007, injury. 

III. History of cervical strain and ongoing left cervical and trapezius myofascial pain, 
with MRI showing some mild cervical degenerative disc disease at C5-C6. 

IV. Secondary cervical tension-type headaches secondary to his myofascial pain 
and chronic cervical strain. 

7. Dr. Healey’s impairment rating included a 9% cervical spine and an 18% 
LUE impairment which he mechanically converted to an 11% whole person impairment 
for a combined total of 19% whole person impairment with no apportionment.  Dr. Healy 
stated no opinion, at this time, as to the appropriateness of a conversion.  His pre-MMI 
opinion to the effect that a conversion was appropriate does not carry over for inclusion 
in the final opinion.  Indeed, because Dr. Healy did not reiterate it at the time of his final 
rating, the ALJ infers and finds that Dr. Healy changed his position on the appropriate-
ness of a conversion at the time of his final ratings.

8. In the Respondents’ case in chief, Dr. Goldman testified that the situs of 
Claimant’s functional impairment is proximal to the glenohumeral joint. It was Dr. Gold-
man’s conclusion, however, that a cervical spine impairment rating should not be in-
cluded.  While Dr. Goldman’s testimony is convincing, it is a difference of opinion with 
Dr. Healey’s opinion.  With regard to the cervical spine rating, the Respondents have 
failed to prove that it was highly probable and free from serious and substantial doubt 
that the inclusion of a cervical spine rating by Dr. Healey was wrong.  Consequently, the 
ALJ finds that Respondents have failed to prove by clear and convincing evidence that 
the DIME physician’s rating of Claimant’s cervical spine at 9% whole person was erro-
neous.  Therefore, this rating must stand.  

 9. Claimant indicated that he had no other evidence than the evidence in the 
records as of the time that Claimant moved for a judgment at the conclusion of Respon-
dents’ case-in-chief.  Based on the evidence in the record as of that time, Claimant did 
not have sufficient preponderant evidence that a conversion was warranted.  A few days 
after the ALJ ruled from the bench on the cervical and LUE issues, and before Claimant 
was to submit a proposed decision, Claimant moved to reopen the evidence to present 
additional evidence in the LUE conversion issue.  The ALJ will not allow Claimant, after 
moving for a judgment in the nature of a directed verdict, to later change his mind and 
request the opportunity to further litigate the LUE conversion issue after re-thinking the 
matter and deciding to essentially withdraw his motion in the nature of a directed ver-
dict.  This is analogous to waiting and seeing whether the decision has gone one’s way 
and, if not, to ask for more hearings in order to achieve a different decision.
           
         10.       Although the parties postured the LUE issue with Respondents having the 
burden of overcoming the proposition that Dr. Healy’s LUE rating of 18% should be con-



verted to a whole person rating of 11% whole person, pursuant to Dr. Healy’s mechani-
cal conversion thereof at the time of MMI, ordinarily, Claimant would have the burden of 
proving that a conversion is warranted, by a preponderance of the evidence.  Either 
way, there was no persuasive evidence that the situs of functional impairment tran-
scended the Claimant’s LUE, thus, and there was not preponderant evidence warrant-
ing a conversion, at the conclusion of the November 12 hearing a granting of Claimant’s 
motion in the nature of a directed verdict.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:
 
 a. Colo. Rules of Civil Procedure, Rule 41(b)(1), provides that, after a plaintiff 
in a civil action tried without a jury has completed the presentation of his evidence, the 
defendant may move for a dismissal on the grounds that the plaintiff has failed to pre-
sent a prima facie case for relief. In determining whether to grant a motion to dismiss or 
for directed verdict, the court is not required to view the evidence in the light most favor-
able to the plaintiff, as argued by a claimant. Rowe v. Bowers, 160 Colo. 379, 417 P.2d 
503 (Colo. 1966); Blea v. Deluxe/Current, Inc., W.C. No. 3-940-062 [Industrial Claim Ap-
peals Office (ICAO), June 18, 1997] (applying these principles to workers' compensation 
proceedings). Neither is the court required to “indulge in every reasonable inference that 
can be legitimately drawn from the evidence” in favor of the Claimant.  Rather, the test 
is whether judgment for the respondents is justified on the claimant's evidence. Amer. 
National Bank v. First National Bank, 28 Colo. App. 486, 476 P.2d 304 (Colo. App. 
1970); Bruce v. Moffat County Youth Care Center, W. C. No. 4-311-203 (ICAO, March 
23, 1998).  The question of whether the Claimant carried this burden was one of fact for 
resolution by the ALJ. Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).  In this case, the question is whether Respondents carried their burden as of the 
conclusion of their case-in-chief.  Claimant moved for a judgment on all issues in the 
nature of a directed verdict at that time.  As found, Respondents had not met their bur-
den as of the time when their evidence could not get any better.  Therefore, a judgment 
in the nature of a directed verdict was granted.

b. The party seeking to overcome a DIME physician’s opinions on degree of 
impairment, MMI and causal relatedness of a condition to permanent impairment bears 
the burden of proof by clear and convincing evidence.  Magnetic Engineering, Inc. v. In-
dustrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  The DIME physician's de-
termination of MMI and degree of permanent impairment is binding unless overcome by 
"clear and convincing evidence." Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 
(Colo. App. 1995); § 8-42-107(b)-(c), C.R.S. (2009).  Also, a DIME physician’s conclu-
sion that an injured worker’s medical problems were components of the injured worker’s 
overall impairment constitutes a part of the diagnostic assessment that comprises the 
DIME process and, as such the conclusion must be given presumptive effect and can 
only be overcome by clear and convincing evidence.  Qual-Med, Inc. v. Indus. Claim 
Appeals Office, 961 P.2d 590 (Colo. App. 1998).  "Clear and convincing evidence" is 



evidence, which is stronger than preponderance, is unmistakable, makes a fact or facts 
highly probable or the converse, and is free from serious or substantial doubt.  Metro 
Moving & Storage Co. v. Gussert, supra. In other words, a DIME physician's finding may 
not be overcome unless the evidence establishes that it is "highly probable" that the 
DIME physician's opinion is incorrect. Postelwait v. Midwest Barricade, 905 P. 2d 21 
(Colo. App. 1995). The question of whether the DIME physician has placed a claimant 
at MMI or not, and whether that determination has been overcome is a factual determi-
nation for resolution by the ALJ. Metro Moving & Storage Co. v. Gussert, supra.  As 
found, Respondents have failed to overcome the DIME rating of 9% of the cervical 
spine.  Therefore, it must stand. 

 c. There must be preponderant of evidence that an extremity rating should 
be converted to a whole person ratiing.  §§ 8-43-201 and 8-43-210, C.R.S. (2009).  See 
City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Industrial Claim Ap-
peals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 
P. 3d 29 (Colo. App. 2000).  Also, the burden of proof is generally placed on the party 
asserting the affirmative of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. 
App. 1992).   A “preponderance of the evidence” is that quantum of evidence that makes 
a fact, or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 
Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hos-
ter v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Of-
fice (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  
As found, at the time of Claimant’s motion for judgment in the nature of a directed ver-
dict, there was not preponderant evidence that the LUE rating of 18% should be con-
verted to a whole person rating.

 d. The situs of functional impairment controls whether a scheduled extremity 
rating should be converted to a whole person rating.  Strauch v. PSL Swedish Health-
care System, 917 P.2d 366 (Colo. App. 1996).  Also see Delaney v. Industrial Claim Ap-
peals Office, 30 P.3d 691 (Colo. App. 2000).  As found, there was not preponderant evi-
dence that the situs of functional impairment transcended the Claimant’s LUE.

ORDER

 IT IS, THEREFORE, ORDERED THAT:

A. The Claimant is awarded permanent medical impairment benefits based 
on DIME Dr. Healey’s 9% cervical spine rating and 18% left upper extremity rating. 
Claimant was at MMI on January 29, 2009.  Therefore, Respondents shall pay addi-
tional benefits due and owing from that date.       
  B. Respondents are entitled to credit for $27,238.23 in benefits paid 
since the date of maximum medical improvement.        
  C. Respondents shall pay the costs of post-maximum medical im-
provement maintenance medical treatment.



 D. Respondents shall pay the Claimant statutory interest at the rate of eight 
percent (8%) per annum on all amounts of indemnity benefits due and not paid when 
due.

DATED this______day of December 2009.

____________________________
EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-795-084

ISSUES

1. Whether Claimant suffered a compensable stress claim pursuant to C.R.S. 
§8-41-301(2);

2.   Whether Claimant is entitled to medical benefits.

FINDINGS OF FACT

1. Claimant began employment for Employer in 1976 as an intern and was 
eventually hired as a certified deputy patrol officer in 1980.  Claimant was reassigned to 
investigation and ultimately promoted to Sergeant in May 1999.  In 2003, after Claimant 
worked patrol, investigations, and in the crime lab, she was transferred to work at the 
county jail.  Claimant considered the transfer a punishment for telling an inappropriate joke 
that resulted in an internal affairs  complaint.  However, her superiors told her it was not a 
punishment.  The jail consists of multiple pods.  Claimant eventually worked in all of the 
pods; often requesting a transfer to a different job or pod.  On occasion, Claimant helped 
fill jobs  of others who were gone due to promotion, transfer, illness, etc.  Claimant admitted 
it was normal to fill in for others.

2. Claimant was the subject of five sustained disciplinary matters regarding 
judgment and decision making over the past few years.  For example, in 2003 Claimant 
was admonished for telling an inappropriate joke.  In October 2007 a letter of reprimand 
issued after Claimant decided not to fully participate during in-service training.  In 
August 2008 an internal investigation resulted in one-year probation and twenty hour 
suspension because Claimant failed to follow orders  to have no further contact or in-
volvement with an inmate.  After Claimant appealed and the decision became final, she 
was advised that any future violations would result in more severe discipline.  In Janu-
ary 2009, while on probation, Claimant gave a tour to cub scouts in a lock down unit that 



resulted in another internal investigation.  After exhausting the appellate process, 
Claimant was disciplined for conduct due to poor judgment, issues of truthfulness, and 
lack of compliance with the sheriff’s office value based directive system.  Claimant’s 
lieutenant was bothered most because Claimant did not see that she did anything 
wrong.  Claimant was demoted to deputy, suspended for eighty hours, and her proba-
tion extended until March 16, 2010.

3. On March 4, 2009, Clamant met with Lieutenants Vinot and Crecelius.  
Claimant could not recall details of the meeting but recalled that Lieutenant Vinot was 
upset that Claimant failed to follow directions regarding email copies and that ultimately 
Claimant and Lieutenant Vinot raised their voices.  Claimant left the office and re-
quested to be placed on administrative leave.  Bureau Chief Spence tried to resolve the 
issue.  He called Claimant and offered to assign her to work with a different lieutenant.  
Claimant declined the offer.

4. Claimant requested a leave of absence pursuant to FMLA.  On March 14, 
2009, Claimant alleged work related stress and depression after disciplinary action was 
recommended.  

5. Claimant’s FMLA expired July 8, 2009.  Claimant failed to return to work.  
The Employer sent Claimant a letter on July 22, 2009, and advised that she will be 
separated from employment effective July 28, 2009, unless she reports for duty with a 
medical release.  Claimant communicated to Captain Line that she was medically un-
able to return to work.  As a result, on July 28, 2009, the Employer sent Claimant a letter 
and advised that she would be separated from employment.  The Employer allowed 
Claimant six days to appeal.  Claimant did not and her employment terminated 

6. Claimant has a history of mental health treatment.  Claimant’s mother com-
mitted suicide in 1974 when Claimant was 15 years old.  She treated with Dr. Fisher at 
Arapahoe Mental Health for marital counseling.  She reported to Dr. Kleinman she has 
flashbacks of her mother’s suicide.  Claimant was on Prozac for ten years; initially pre-
scribed when Claimant was promoted to Sergeant and felt overwhelmed. 

7. In 2009, Claimant sought treatment with psychologist, Dr. Nicolletti to help 
manage feelings of depression, anxiety, and stress while undergoing an Internal Affairs 
investigation.  Subsequently, Claimant treated at Kaiser with Mark Spragins, LPC, and 
Joe Barfoot, LCSW, for depression and stress.   On May 7, 2009, Joe Barfoot reported 
Claimant has a long history of depression with extensive family history of depression.  
He diagnosed major depression appearing to be worsened over the last several months 
specific to disciplinary matters.
 

8. Dr. Kleinman performed an independent psychiatric examination on Sep-
tember 14, 2009.  Dr. Kleinman met with Claimant and recorded her mental health his-
tory, disciplinary history, medical history, and employment history in his reports dated 
September 18, 2009.  Dr. Kleinman reviewed and summarized medical records and 



employment records.  He diagnosed Claimant with a recurrent depressive disorder and 
pointed out that she has been on antidepressant medication for the last ten years. 
Claimant increased her Prozac from 20 mg to 40 mg about one year ago when Claimant 
felt overwhelmed and stressed which she related to overwork.  Claimant was involved in 
several internal investigations; the last two resulted in reprimands.  Dr. Kleinman con-
cluded that there was no psychologically traumatic event outside of Claimant’s usual work 
experience; her depression is due to disciplinary action, work evaluation, and a demotion 
apparently taken in good faith after following proper procedures; the claim is  based on 
facts and circumstances common to all fields of employment; and Claimant is  not perma-
nently disabled from a mental health perspective from pursuing the occupation from which 
the claim arose.  Dr. Kleinman’s opinion is credible and persuasive and found as fact.

9. Clamant testified at hearing.  At one point she based her stress claim on 
her meeting with Lieutenant Vinot.  She testified that they both were shouting and angry.  
She could not recall the details of the conversation other than it started when Lieutenant 
Vinot complained that Claimant continued to send copies of all emails  to her contrary to 
previous instructions.  Claimant admitted that the subject matter of the conversation was 
probably appropriate or reasonable, however, she did not like the fact that Lieutenant Vinot 
screamed at her.  On cross-examination, Claimant admitted that Lieutenant Vinot was 
upset about legitimate issues and met with Claimant in good faith.  Claimant admitted 
that other employees may have reacted differently and that supervisors in other jobs or 
areas of employment may also raise their voices.  Later, Claimant testified that the 
meeting with Lieutenant Vinot on March 4, 2009, was the straw that broke the camel’s 
back and Claimant’s stress was also based on prior disciplinary matters.  Claimant admit-
ted that her Employer had the right to discipline her although she disagreed with the re-
sults.  She admitted discipline occurs in other jobs or areas of employment.  

CONCLUSIONS OF LAW

 1. A claimant in a worker’s compensation claim has the burden of proving enti-
tlement to benefits by a preponderance of the evidence. C.R.S. §8-43-201

2.         When determining credibility, the fact finder should consider, among other 
things, the consistency of the witness’s testimony and actions; the reasonableness or 
unreasonableness (probability and improbability) of the testimony and actions; the mo-
tives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  Prudential Insurance Company v. Cline, 57 P.2d 1205 (Colo. 1936); CJS, 
Civil 3:16 (2005).

3. Pursuant to C.R.S. §8-41-301, a claim is compensable if it arises out of 
and in the course and scope of employment.  Stress claims, however, must meet very 
specific requirements before they will be considered compensable.  C.R.S. §8-41-
301(2).  A claim of mental impairment must be proven by evidence supported by a phy-
sician or psychologist.  The mental impairment must be a recognized permanent disabil-
ity.  The mental impairment must arise out of and in the course of employment and con-



sist of a psychologically traumatic event generally outside of the worker’s usual experi-
ence and would evoke significant symptoms of distress in a worker in similar circum-
stances.  Mental impairment is not considered work related if it results  from a discipli-
nary action, work evaluation, job transfer, lay off, demotion, promotion, termination, re-
tirement, or a similar action taken in good faith by the employer.  The mental impairment 
that is the basis  of the claim must arise primarily from claimant’s employment.  The 
claim of mental impairment cannot be based in whole or in part upon facts  and circum-
stances common to all fields of employment:  The mental impairment which is the basis 
of the claim must be, in and of itself, either sufficient to render the employee temporarily 
or permanently disabled from pursuing the occupation from which the claim arose or re-
quire medical or psychological treatment. 

4. Claimant failed to prove by a preponderance of the evidence that she sus-
tained a compensable claim of mental impairment pursuant to Section 8-41-301, C.R.S.  
For example, the question of whether the traumatic event would evoke symptoms of dis-
tress in a worker in “similar circumstances” is  a question of fact to be judged by an ob-
jective standard for a worker with experience, training, and duties similar to the claim-
ant.  See Davidson v. City of Loveland Police Department, W.C. No. 4-292-298 (October 
28, 2001).  A condition is  “common” to all fields if it is  usual, ordinary or customary.  
White Star Linen v. Industrial Claim Appeals  Office, 787 P.2d 189 (Colo. App. 1989).  In 
this  case, Claimant failed to prove by a preponderance of the evidence that the psycho-
logically traumatic events are generally outside of her usual experience and would 
evoke significant symptoms of distress in a worker in similar circumstances.

5.         Additionally, Claimant based her stress claim on multiple disciplinary mat-
ters and a meeting with her supervisor.  The disciplinary actions taken by Employer in 
this  matter were taken in good faith. Claimant admitted the Employer had a legitimate 
right to discipline Claimant although she disagreed with the results.  Claimant was af-
forded and took advantage of multiple appellate levels.  Claimant’s  bureau chief tried to 
resolve Claimant’s concerns about working with Lieutenant Vinot and offered to reassign 
Claimant to a different lieutenant, which she declined.

6.          Dr. Kleinman concluded, and it was found as fact, that there was no psy-
chologically traumatic event outside of Claimant’s  usual work experience; her depres-
sion is due to disciplinary action, work evaluation, and a demotion apparently taken in 
good faith after following proper procedures; the claim is based on facts  and circum-
stances common to all fields  of employment; and Claimant is not permanently disabled 
from a mental health perspective from pursuing the occupation from which the claim 
arose.  

ORDER

 It is therefore ordered that:

1. Claimant’s claim is denied and dismissed.  



DATED:  December 9, 2009

Barbara S. Henk
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-769-745

ISSUES

¬ Did the claimant prove by a preponderance of the evidence that on August 27, 
2008, he sustained an injury arising out of and in the course of his employment?
¬ Did the claimant prove by a preponderance of the evidence that he is entitled to 
temporary disability benefits as a result of the alleged injury?
¬ Did the claimant prove by a preponderance of the evidence that he is entitled to 
medical benefits as a result of the alleged injury?
¬ Did the respondents prove by a preponderance of the evidence that the claimant 
was responsible for his post-injury termination from employment?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following find-
ings of fact:

1. The claimant alleges that on August 27, 2008, he sustained a compensable low 
back injury arising out of and in the course of his employment as a convenience store 
clerk.
2. The medical records reflect that in February 2008, approximately six months prior 
to the alleged injury in this case, the claimant sustained a low back injury at work.  On 
September 4, 2008, the claimant advised Dr. Eric Tentori, D.O., an authorized treating 
physician for the alleged injury of August 27, 2008,  that he sustained a low back injury 
in February 2008 when he fell off of a chair.  The claimant told Dr. Tentori that he has 
experienced ongoing tenderness since the February injury injury.
3. The claimant testified that on August 27, 2008, between 2 and 3 p.m., he injured 
his low back while lifting a bag of syrup to refill a soft drink dispenser.  The claimant 
stated that he continued working after this injury, although he was in pain.  The claimant 
further stated that after the injury he was required to assist a coworker, Janu Sigdel, to 
stock the cooler.  The claimant recalled he was able to stock the cooler, but was in sub-
stantial pain while doing so.
4. The claimant testified that he reported the injury to his supervisor, Melissa 
Serafin, on the same day it happened.  Thus, the claimant effectively testified that he 
reported the injury to Serafin on August 27.
5. The claimant’s testimony that he sustained an injury to his low back on August 
27, 2008, is not credible.  
6. The claimant’s testimony concerning the reporting of the alleged injury is contra-
dicted by the credible testimony of Melissa Serafin, the claimant’s supervisor.  Ms. 



Serafin testified that the claimant did not report any injury to her on August 27, 2008, 
although she twice spoke with the claimant by telephone on that day.  Indeed. Ms. 
Serafin credibly testified that the claimant did not report the alleged injury until August 
28, 2008, after he was placed on administrative leave because of an allegation of mis-
conduct unrelated to this case.
7. The claimant’s testimony concerning the alleged injury is also contradicted by the 
credible testimony of his coworker.  Ms. Sigdel testified that she worked with the claim-
ant on August 27, 2008.  Ms. Sigdel stated that she observed the claimant lift a box of 
syrup but was not aware of any injury to the claimant.  The claimant did not tell Ms. Sig-
del he was injured, and she did not observe any behavior that suggested the claimant 
was injured.  Ms. Sigdel recalled the claimant was able to help her stock the cooler.  Ms. 
Sigdel credibly testified that prior to August 27, 2008, the claimant would occasionally 
complain about back problems.
8. The claimant’s testimony is further contradicted by the contents of a video record-
ing that depicts the claimant stocking the employer’s walk-in cooler on August 27, 2008.  
The video, which commences at approximately 2:44 p.m., shows no obvious signs or 
behaviors indicating that the claimant had just sustained a painful low back injury.  To 
the contrary, the claimant is seen to bend at the waist on several occasions and perform 
some twisting movements of the back.  The claimant is also shown to stoop down with 
his knees bent, reach forward with his hands, then easily rise to his feet.  The ALJ is 
persuaded that this video depicts the incident where the claimant and Ms. Sigdel 
stocked the cooler as described in the claimant’s testimony.  The ALJ is also persuaded 
that if the claimant had actually been experiencing severe pain, as he testified he was, 
he would not have been able to smoothly perform many of the actions shown in the 
video. 
9. The claimant’s testimony is further contradicted by the contents of video record-
ings that depict the claimant’s activities on November 26, 2008 and December 2, 2008.  
These videos show the claimant performing work activities as a convenience store clerk 
for another employer.  The ALJ observed no obvious signs or behaviors suggesting that 
the claimant was suffering from a painful low back injury.  To the contrary, the claimant is 
seen bending, twisting, squatting, and reaching throughout the videos. 
10. The medical records do not persuade the ALJ that the claimant actually sus-
tained any injury on August 27, 2008.  Although Dr. Tentori assessed the claimant with a 
lumbar strain and back pain, and treated the claimant accordingly, this diagnosis ap-
pears to be based largely on the claimant’s history that he injured his back lifting a box 
on August 27, and the claimant’s reports of ongoing symptoms.  As set forth above, the 
claimant’s report of accident is not credible, and neither are his reports of symptoms.  
Moreover, Dr. Tentori noted that the claimant’s x-rays demonstrate an “old compression 
fracture,” and the CT scan revealed the “presence of degenerative changes involving 
the patient’s lumbar spine.”
11. On October 29, 2009, Dr. Tentori noted that the claimant was in “no acute dis-
tress” but reported ongoing tenderness with palpation.”  Further, the claimant demon-
strated very limited active range of motion.  Dr. Tentori continued the diagnosis of a 
lumbar strain with back pain but also assessed “concern for delayed recovery.”  Dr. Ten-
tori referred the claimant for a psychological evaluation.



12. The respondents presented the report and testimony of Dr. Henry J. Roth, M.D.  
In July 2009 Dr. Roth performed an IME at the respondents’ request.  Dr. Roth exam-
ined the claimant and reviewed medical records from the claimant’s treatment, including 
the results of diagnostic studies.  Dr. Roth noted that during his examination the claim-
ant exhibited severe pain behaviors and could not cooperate.  Dr. Roth noted the claim-
ant reported pain from head to toe across anatomical and neurological boundaries.  Dr. 
Roth also reviewed videos of the claimant performing work activities in November and 
December 2008.  Dr. Roth found the claimant’s level of activity on the videos to be dis-
tinctly different than his presentation at the time of the IME.
13. Dr. Roth credibly opined in his report of July 13, 2009, that there is no medically 
observed probable cause for the claimant’s symptoms, and that there is no medically 
determined probable disorder.  Dr. Roth also credibly testified that he is unable to say to 
a reasonable degree of medical probability that the claimant sustained any injury on 
August 27, 2008.  Dr. Roth’s opinions constitute persuasive evidence tending to estab-
lish that the claimant did not sustain any injury on August 27, 2008.
14. The claimant failed to prove it is more probably true than not that on August 27, 
2008, he sustained an injury arising out of and in the course of his employment.  Evi-
dence and inferences inconsistent with these findings and conclusions are not found to 
be credible and persuasive.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitle-
ment to benefits  by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).



COMPENSABILITY

 The claimant alleges that he sustained a low back injury on August 27, 2008, 
when he lifted a bag of soft drink syrup.  The ALJ concludes the claimant failed to prove 
that he sustained the alleged injury.

 The claimant must prove by a preponderance of the evidence that the alleged 
injury was proximately caused by an injury arising out of and in the course of his em-
ployment with the employer.  Section 8-41-301(1)(b) & (c), C.R.S.; see City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985).  An injury occurs "in the course of" employment 
where the claimant demonstrates  that the injury occurred within the time and place lim-
its of his employment and during an activity that had some connection with his work-
related functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  The "aris-
ing out of " element is narrower and requires claimant to show a causal connection be-
tween the employment and the injury such that the injury has its origins in the em-
ployee's  work-related functions and is  sufficiently related to those functions  to be con-
sidered part of the employment contract.  See Triad Painting Co. v. Blair, supra.  The 
question of whether the claimant met the burden of proof to establish a compensable 
injury is one of fact for determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000).  

 As determined in Finding of Fact 14, the claimant failed to prove it is  more proba-
bly true than not that on August 27, 2008, he sustained a low back injury arising out of 
and in the course of his  employment.  As set forth, the ALJ finds the claimant’s testi-
mony that he sustained an injury on August 27 is  not credible because it is contradicted 
by the credible testimony of witnesses Sigdel and Serafin, and by the August 27 video 
depicting the claimant stocking the cooler, and the subsequent videos showing the 
claimant performing various activities  for other employer’s after the alleged date of in-
jury.  Finally, the ALJ finds that Dr. Roth’s credible testimony supports  the conclusion the 
claimant did not sustain any low back injury on August 27, 2007.

 Because the ALJ finds  the claimant failed to prove that he sustained any work-
related injury on August 27, 2008, the issues of medical benefits, temporary disability 
benefits, and termination for cause need not be addressed.

ORDER

 IT IS THEREFORE ORDERED that the claim for workers’ compensation benefits 
in W.C. No. 4-769-745 is DENIED and DISMISSED.

DATED: December 9, 2009

David P. Cain
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-699-565

ISSUES

¬ Did claimant prove by a preponderance of the evidence that she is unable to 
earn wages such that she is entitled to permanent total disability benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

15. Employer manufactures photographic supplies.  Claimant resides in Greeley; her 
age at the time of hearing was 54 years.  Claimant sustained an admitted injury to her 
lower back on July 11, 2006, when she bent over to pick up a bucket of metal shavings.
16. Employer referred claimant Bruce Hutson, M.D., and Brian Thompson, M.D.  Dr. 
Hutson first examined claimant on July 11, 2006, when she reported a past history of 
sciatica.  Dr. Hutson diagnosed a low back strain, without radicular symptoms.  Follow-
ing his examination of her on July 14, 2006, Dr. Thompson referred claimant for physical 
therapy treatment.  
17. Dr. Hutson referred claimant for a magnetic resonance imaging (MRI) scan of her 
lumbar spine on September 11, 2006.  Dr. Hutson reviewed the MRI scan on September 
12th and recommended a referral of claimant to Scott Parker, D.C., for chiropractic 
treatment.
18. Dr. Hutson referred claimant to Physiatrist Douglas Hemler, M.D., for a physical 
medicine and rehabilitation consultation on October 31, 2006.  Dr. Hemler felt claimant’s 
symptoms were consistent with a left-sided facet syndrome at the L4-5 and L5-S1 levels 
of her lumbar spine.  On November 10, 2006, Dr. Hemler administered a left-sided 
epidural steroid injection (ESI) at those levels. 
19. In follow-up with Dr. Thompson on November 14, 2006, claimant reported no im-
provement from the ESI four days earlier.  Dr. Hemler recommended a core stabilization 
program, which claimant completed without reporting much improvement.  After that, Dr. 
Hutson placed claimant at maximum medical improvement (MMI) in January of 2007.  
20. Dr. Hutson referred claimant for a functional capacity evaluation, which she un-
derwent at HealthSouth on February 5, 2007 (2007 FCE).  Claimant demonstrated the 
capacity to lift up to fifteen pounds occasionally and twelve pounds frequently. 
21. Claimant requested an independent medical examination (DIME) through the Di-
vision of Workers' Compensation.  The division appointed Sander Orent, M.D., who ex-
amined claimant on July 25, 2007.  Dr. Orent disagreed with Dr. Hutson’s determination 
of MMI.  Dr. Orent wrote:

Although there are some very soft signs of symptom magnification in 
general, I think this patient is  quite sincere, profoundly debilitated and is 
not at MMI.



(Emphasis  added).  Dr. Orent recommended a surgical consultation and electrodiagnos-
tic nerve conduction/EMG testing before placing claimant at MMI.  Dr. Orent further 
commented:

Claimant’s restrictions, in my opinion, would need to be even more pro-
found given that she has worsened since [the 2007 FCE].  She basically 
could do sedentary work only with no lifting at all, she can barely get in 
and out of a chair right now, ambulation is minimal, she cannot climb stairs 
or operate a motor-vehicle by herself at this time.

22. On August 24, 2007, claimant returned to Dr. Thompson, who referred her for a 
surgical consult with Orthopedic Surgeon William D. Biggs, M.D.  Dr. Briggs examined 
claimant on September 6, 2007.  Dr. Briggs found it difficult to correlate claimant’s MRI 
findings, showing mild degenerative changes, with her complaints.  Dr. Briggs also 
noted claimant displayed mild symptom magnification.  Dr. Briggs opined that surgery 
would not help claimant return to work.  Dr. Briggs instead recommended claimant un-
dergo a work-hardening program to improve her function so that she could return to 
work.  Dr. Briggs also recommended a repeat MRI to compare with her earlier MRI in an 
effort to see whether claimant’s complaints could be explained by interim changes in pa-
thology.
23. On September 18, 2007, Dr. Hemler performed nerve conduction/EMG testing of 
claimant’s lower extremities. The nerve conduction/EMG findings were normal, with no 
evidence of lumbar radiculopathy, plexopathy, or peripheral entrapment.
24. Dr. Briggs reevaluated claimant on November 27, 2007, after her repeat MRI 
study.  Dr. Briggs noted that the repeat MRI failed to reveal any significant change in pa-
thology.  Dr. Briggs reported:

I am having a hard time explaining all of her symptoms based on her MRI.

****

I do not see anything that would be contributing to her leg pain aside from 
referred pain from one of the facet joints, but actually the facet joints look 
slightly worse on the opposite side.

Dr. Briggs continued to recommend against surgical intervention and instead recom-
mended claimant undergo an evaluation by a physiatrist, like Dr. Hemler.

25. Dr. Thompson referred claimant to Neurosurgeon Hans C. Coester, M.D., for an-
other surgical consultation on May 23, 2008. Claimant complained of back pain that she 
characterized as significantly worse than her leg pain.  Dr. Coester reviewed the second 
MRI scan, but was unable to explain claimant’s complaints of left lower extremity symp-
toms based upon pathology.   Dr. Coester opined that claimant’s back pain could be par-
tially related to her degenerative disc disease and facet disease. Dr. Coester however 
opined that the benefits of any potential surgery would be greatly outweighed by the 
risks of the surgery. 
26. While claimant appeared at her appointment using a cane, Dr. Coester had her 
put aside her cane, stand, and walk.  Claimant told Dr. Coester that, while she enjoyed 



vacationing in Las Vegas, she had a difficult time ambulating and needed the assistance 
of a wheelchair and sometimes a scooter. Dr. Coester noted:

She is very interested in whether or not a scooter would help her with her 
daily living.

Dr. Coester strongly discouraged claimant from using a scooter.  Dr. Coester explained 
to claimant that, using a scooter, she would experience progressive weakness, deterio-
ration of her muscles, and de-conditioning over time, leading to a decrease in her level 
of health. Dr. Coester instead recommended that claimant begin a dedicated exercise 
program to maximize her strength and flexibility and to try to stay as close as she could 
to her ideal body weight.   Dr. Coester recommended that claimant work on her gait, 
posture, and strengthening for pain management. 

27. Dr. Orent wrote an addendum on December 17, 2008, determining that claimant 
had reached MMI. Dr. Orent noted that the nerve conduction/EMG study was negative, 
with no evidence of radiculopathy.  
28. On February 4, 2009, employer filed a Final Admission of Liability, showing it had 
paid $19,824.26 in medical benefits, some $51,000 in temporary disability benefits, and 
some $61,000 in permanent partial disability benefits. 
29. At employer’s request, Physiatrist Nicholas K. Olsen, D.O., performed an inde-
pendent medical examination of claimant on May 12, 2009.  Dr. Olsen reviewed claim-
ant’s medical records, including past records dating back to 2001.  Dr. Olsen testified as 
an expert in the following areas: Physical Medicine and Rehabilitation, electro-
diagnostic testing, and as a Level II physician accredited by the Division of Workers’ 
Compensation.  
30. Dr. Olsen opined that claimant suffered a temporary aggravation of her preexist-
ing back pain complaints when she injured herself on July 11, 2006.  Dr. Olsen noted 
that, based upon the medical records, claimant’s condition significantly improved by 
September 6, 2006, when Michael Bates, P.T., documented that her lumbar range of 
motion (ROM) was within 80 to 90% of normal.  Claimant however attended a massage 
therapy treatment on her own and reported to Dr. Parker on September 27, 2006, that 
she experienced a significant aggravation of her symptoms.  Dr. Olsen opined that 
claimant had sustained an intervening injury during that third week of September that 
markedly increased her symptoms and markedly decreased her lumbar ROM.  Dr. 
Olsen supported his opinion with interval, lumbar ROM measurements throughout the 
medical records.  Dr. Olsen opined that claimant reached MMI from her injury at em-
ployer by mid-September of 2006.   
31. Upon examination, Dr. Olsen noted that claimant ambulated with the use of a 
cane in her left hand.  Although claimant reported her that her functioning was quite lim-
ited, Dr. Olsen noted that the physical examination demonstrated no true objective 
signs.  Dr. Olsen found signs that claimant was self-limiting her range of motion, and he 
found positive signs of symptom magnification.  Dr. Olsen found no loss of focal 
strength in the lower extremities to suggest a specific radicular source.  Dr. Olsen 
opined that claimant likely would benefit from continuing her home exercise program. 
32. In his September 9, 2009, addendum report, Dr. Olsen noted that Dr. Coester 
found that claimant has a non-surgical back condition and that Dr. Coester recom-



mended she manage her condition with an exercise program.  Dr. Olsen assigned per-
manent physical activity restrictions allowing claimant to lift up to twenty pounds on and 
occasional basis and ten pounds frequently.  Dr. Olsen limited claimant’s walking to one 
hour at a time before taking a ten-minute change of activity and sitting to one hour at a 
time before taking a five-minute change of activity.     
33. Claimant underwent a second FCE with Pat McKenna, OTR, over the course of 
July 13-15, 2009 (2009 FCE). According to the results of the 2009 FCE, claimant is lim-
ited to lifting 5 pounds maximum; sitting on a rare basis from 45-60 minutes and opti-
mum sitting time 15-20 minutes; static standing 3-5 minutes and walking 15-20 minutes.
34. Dr. Olsen opined that the 2007 FCE represented a more accurate assessment of 
claimant’s actual physical capabilities.  Dr. Olsen explained that the validity of an FCE 
depends upon the effort given by the subject. Absent documentation of vital signs during 
testing to compare the resting rate to the rate during testing, there is no way to deter-
mine whether the subject gave best effort. According to Dr. Olsen, the 2007 FCE fol-
lowed standard practice of monitoring claimant’s heart rate during lifting to test for effort.  
Dr. Olsen noted that the 2007 FCE documented an increase in blood pressure in the 
low 100s when claimant demonstrated lifting at 15 pounds.  In contrast, Dr. Olsen noted 
that the 2009 FCE failed to monitor or document claimant’s pulse or blood pressure. Dr. 
Olsen opined that the failure of the 2009 FCE to document claimant’s heart rate under-
mines the validity of the conclusions and restrictions.  Dr. Olsen explained that the 2007 
FCE was more consistent with his findings because it balanced claimant’s perceived 
abilities against objective evidence. The Judge credits Dr. Olsen’s testimony here as 
persuasive.  
35. Dr. Olsen also testified that claimant’s perceived level of functioning is inconsis-
tent with objective evidence of her condition. Dr. Olsen explained that claimant uses a 
cane in her left hand, which is inconsistent with her complaint of left-sided pain. Dr. 
Olsen noted that no medical evaluator has recommended a cane or a scooter and that 
claimant has sought those items herself to support her perspective that her disability is 
greater than her non-surgical back condition warrants.  Dr. Olsen testified claimant’s 
characterization of her functional activity is severely limited compared to other patients 
he has cared for with the same or similar conditions as claimant. Dr. Olsen’s medical 
opinion here is amply supported by findings of various medical providers that claimant 
engaged in some degree of symptom magnification.  The Judge credits Dr. Olsen’s tes-
timony here as persuasive.  
36. The Judge credits Dr. Olsen’s medical opinion in adopting, as reasonable, Dr. 
Olsen’s permanent physical activity restrictions allowing claimant to lift up to twenty 
pounds on an occasional basis and up to ten pounds on a frequent basis.  As found, 
several of claimant’s treating or examining physicians have found evidence of symptom 
magnification.  The Judge thus finds claimant’s report of her symptoms, complaints, and 
disability unreliable and unpersuasive.
37. Claimant’s highest level of education is as a high school graduate.  Claimant has 
worked at a donut factory, at a sewing factory, as a cook, and as a server, waiting on 
tables.  Claimant began working as a sales associate at Montgomery Wards in 1987.  
Claimant later worked in customer service, and then sales, at MCI.  As a customer serv-
ice representative at MCI, claimant spoke with customers and input information on the 
computer system, indicating whether the customer was staying with MCI. Claimant 



worked for MCI in customer service until the company sent that work to a different MCI 
location. In 1992, claimant began working at employer initially as a finishing operator 
and then later as a punch press operator.  At employer, claimant has been using a com-
puter for some fifteen years since 1992, with the help of an instruction booklet.  Claim-
ant also trained other employees to use of the punch press. 
38. Claimant uses a laptop computer at home to check her email.  While claimant 
testified that she is unable to initiate emails on her computer, her testimony here lacked 
credibility. For instance, claimant explained that she is able to send text messages on 
her phone because her boyfriend showed her how to text.  Yet claimant doubted 
whether she could ever learn to send an email, even with help from boyfriend. Consider-
ing the totality of the evidence, the Judge finds unpersuasive claimant’s testimony that 
she lacks even basic computer skills to send a simple email.  The Judge instead is per-
suaded that claimant possesses basic computer skills because she has demonstrated 
such skills both at her customer service position with MCI and again at her job with em-
ployer.
39. At claimant’s request, John A. Macurak, M.A., performed a vocational assess-
ment.  At employer’s request, Katie G. Montoya, M.S., performed a vocational assess-
ment.  Both Mr. Macurak and Ms. Montoya testified as experts.   
40. Crediting Mr. Macurak’s opinion, claimant’s commutable labor market includes 
Greeley, where she resides, and the area within a 25-mile commute of Greeley. Mr. 
Macurak’s vocational opinion is based upon restrictions that place claimant in the 
modified-sedentary work range.   Mr. Macurak attached to his report several pages of 
jobs generated by a computer program named “LifeStep”.  Mr. Macurak stated that, 
while the sedentary positions attached to his report would be appropriate for claimant 
based upon those restrictions, those positions are unavailable to claimant in the rele-
vant labor market.  Mr. Macurak concluded:

[I]t is my opinion that [claimant] will be unemployable as a result of her … 
work injury.

****

Given her advanced age, lack of any continued formal educational back-
ground beyond her high school education, limited skills and extent of her 
physical limitations and working restrictions that have been assigned, 
[claimant] will not be capable of securing and maintaining gainful employ-
ment.

Mr. Macurak thus opined that claimant is  unable to earn any wages as a result of her 
injury at employer.  

41. Ms. Montoya interviewed claimant on May 8, 2009, when claimant stated that her 
activities were limited and that, when she goes to the grocery store, she uses a motor-
ized cart.  Ms. Montoya initially noted claimant’s best option for employment would in-
volve using her customer service and cashier skills.
42. Ms. Montoya updated her report on September 9, 2009, utilizing physical activity 
restrictions from Dr. Hutson, Dr. Thompson, and Dr. Olsen.  Ms. Montoya conducted vo-



cational research based upon restrictions from Dr. Hutson and Dr. Thompson that 
placed claimant in the sedentary duty work classification.  Ms. Montoya reviewed sed-
entary job titles such as interviewer, cashier, customer service, counter, and reception 
work.  Dr. Olsen’s restrictions increase claimant’s access to jobs available to her within 
the light duty work classification. Ms. Montoya concluded that claimant is capable of 
employment in the relevant labor market.
43. Unlike Mr. Macurak, Ms. Montoya actually conducted research in the labor mar-
ket for the job titles on the LifeStep list attached to Mr. Macurak’s report.  Ms. Montoya 
opined that claimant remains employable in positions involving customer service due to 
her work at MCI.  Crediting Ms. Montoya’s opinion, people typically retain customer 
service skills, which do not dissipate over time.  Ms. Montoya identified an entry-level 
customer service position at Advance America, an entry-level clerical position at NES 
staffing, and another customer service position at Car Quest that are available within 
claimant’s restrictions and vocational profile.  Ms. Montoya noted that the categories of 
positions she researched and identified appear on the LifeStep list submitted by Mr. 
Macurak. Ms. Montoya actually conducted research to confirm the existence and avail-
ability of those positions that Mr. Macurak felt were appropriate for claimant but that he 
believed did not exist based upon information from LifeStep.  The Judge thus credits the 
vocational opinion of Ms. Montoya as more persuasive than that of Mr. Macurak. 
44. Claimant failed to show it more probably true than not that she is unable to earn 
any wages in the same or other employment.  As found, several of claimant’s treating 
and examining physicians found evidence of symptom magnification.  The Judge found 
claimant’s report of her symptoms, complaints, and disability alike unreliable and unper-
suasive.  The Judge credited the medical opinion of Dr. Olsen concerning reasonable 
physical activity and work restrictions.  The Judge also credited the vocational opinion of 
Ms. Montoya in finding that there is work available to claimant within the sedentary and 
light-duty classifications that is within her commutable labor market and for which claim-
ant retains skills to perform.  The Judge thus found that employment exists that is rea-
sonably available to claimant under her particular circumstances.                   

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues she has proven by a preponderance of the evidence that she is 
unable to earn wages such that she is entitled to permanent total disability (PTD) 
benefits.  The Judge disagrees that claimant sustained her burden of proof.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2009), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 



of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

  To prove her claim that she is permanently and totally disabled, claimant shoul-
ders the burden of proving by a preponderance of the evidence that she is unable to 
earn any wages in the same or other employment.  Sections 8-40-201(16.5)(a) and 8-
43-201, C.R.S. (2003); see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  The 
term "any wages" means more than zero wages.  See Lobb v. Industrial Claim Appeals 
Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial Claim Appeals Office, 
894 P.2d 42 (Colo. App. 1995).  In weighing whether claimant is able to earn any wages, 
the Judge may consider various human factors, including claimant's physical condition, 
mental ability, age, employment history, education, and availability of work that the 
claimant could perform.  Weld County School Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 
1998).  The critical test is  whether employment exists that is reasonably available to 
claimant under his or her particular circumstances.  Weld County School Dist. Re-12 v. 
Bymer, supra.

Here, the Judge found claimant failed to show it more probably true than not that 
she is unable to earn any wages in the same or other employment.  Claimant thus failed 
to prove by a preponderance of the evidence that she is entitled to PTD benefits.    

As found, several of claimant’s treating and examining physicians found evidence 
of symptom magnification.  The Judge found claimant’s report of her symptoms, com-
plaints, and disability alike unreliable and unpersuasive.  The Judge credited the medi-
cal opinion of Dr. Olsen concerning reasonable physical activity and work restrictions.  
The Judge also credited the vocational opinion of Ms. Montoya in finding that there is 
work available to claimant within the sedentary and light-duty classifications that is 
within her commutable labor market and for which claimant retains skills to perform.  
The Judge thus found that employment exists that is reasonably available to claimant 
under her particular circumstances. 

 The Judge concludes claimant’s request for an award of PTD benefits  should be 
denied and dismissed.



ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s request for an award of PTD benefits is denied and dismissed.

2. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _December 9, 2009_

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-795-247

ISSUES

 Whether Claimant sustained a compensable injury in the nature of an occupa-
tional disease from exposures at work on April 8, 2009 and June 3, 2009.

 Whether Claimant is entitled to an award of medical benefits and whether Dr. 
Ronald Swarsen, M.D. should be considered to be the authorized treating physician.

 Whether Claimant is entitled to an award of temporary total disability benefits 
from June 4 through and including June 15, 2009.

 At hearing, the parties stipulated that if the claim was found compensable Claim-
ant’s Average Weekly Wage should be determined to be $531.20.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed as a clerk for ServiceSource, a part of Employer’s 
business.  Claimant’s job duties  consisted of reviewing military records for accuracy and 
then scanning them for storage.  Claimant previously served in the military in the Army 
Reserves for 15 years.

 2. On April 8, 2009 Claimant was working in her cubicle and got up to go to 
the bathroom.  While Claimant was in the bathroom a co-worker sprayed Claimant’s 
work cubicle with Lysol disinfectant spray because Claimant had a cold.  The co-worker 
had sprayed all parts  of Claimant’s work cubicle including the panels, floor and Claim-



ant’s chair.  When Claimant returned to her cubicle she began to have difficulty breath-
ing and began coughing.

 3. Claimant left work on April 8, 2009 and called her supervisor who directed 
her to seek medical care at HealthOne.

 4. Claimant was evaluated at HealthOne on April 8, 2009 be Dr. Martin Kale-
vik, D.O.  Dr. Kalevik diagnosed “inhalation/coughing” and kept Claimant off work until 
she returned for evaluation the next day.  Dr. Kalevik recommended rest and fluids.

 5. Dr. Kalevik again evaluated Claimant on April 9, 2009.  Dr. Kalevik noted 
that Claimant was doing much better.  Claimant presented with a little stiffness in her 
chest but without shortness of breath, headache or dizziness.  On physical examination 
of Claimant’s chest Dr. Kalevik noted that the chest was clear, with no wheezes, rales, 
or rhonchi.  Claimant was not coughing.  Dr. Kalevik released Claimant to return to her 
regular and full duty.  Claimant returned to work at her usual job on April 10, 2009.

 6. After being released to return to work Claimant continued to follow up with 
Dr. Kalevik.  Following an evaluation of April 23, 2009 Dr. Kalevik placed Claimant at 
maximum medical improvement and discharged her from his care without permanent 
impairment.

 7. Following the discharge from treatment from Dr. Kalevik, Claimant contin-
ued working her usual job for Employer.  By June 3, 2009 Claimant’s previous  symp-
toms of coughing, shortness of breath and chest pain had cleared.

 8. On June 3, 2009 Claimant was again working in her cubicle with her 
headset on when she alleges that she smelled something being sprayed and began to 
experience coughing and noted that her voice became high-pitched.  Claimant testified, 
and it is found, that she does not know what was sprayed and does not know who was 
doing any spraying.  Claimant asked to leave work and reported her condition to the 
Human Resources department of Employer.

 9. On June 3, 2009 Claimant came to the Human Resources office of Em-
ployer stating, “someone was spraying”.  Claimant did not see anyone spraying or hear 
anything.  Claimant described her injury to Human Resources  as coughing, shortness  of 
breath, a chemical taste on her tongue and stated that “someone was  spraying some-
thing into the air.”  Claimant admitted in her testimony at hearing that she could not say 
that what she smelled on June 3, 2009 smelled like Lysol.

 10. Claimant was evaluated by Dr. Kalevik at HealthOne on June 4, 2009.  
Claimant gave a history to the physician that she was not sure who sprayed what but 
she though she may have heard the spray while she had her headset on.  Claimant 
could not tell the physician who sprayed this or what was sprayed and could not tell the 
physician what it smelled like.  Dr. Kalevik noted the previous history of inhalation in 
April 2009 that had resolved without permanent impairment.  Dr. Kalevik observed that 
Claimant was not coughing while she was filling out paperwork in his office but began 



coughing once he began to interview her.  On physical examination Dr. Kalevik noted 
Claimant’s chest to be clear, without wheezes, rales, or rhonchi.  Dr. Kalevik’s assess-
ment was: “By history, inhalation.  Patient with cough.  Exact source or cause unknown.”  
Dr. Kalevik was not sure why Claimant was so sensitized and noted her exam was very 
benign.  Dr. Kalevik advised Claimant to remain off work and prescribed medications.

 11. Dr. Kalevik again evaluated Claimant on June 5, 2009 and noted her ex-
amination was very benign.  Claimant stated to the physician that she was better, her 
cough was much less and she did not have shortness of breath or current chest pain.  
Dr. Kalevik noted that Claimant was already improving on her symptoms.  Dr. Kalevik 
stated that he was not sure what Claimant was exposed to and that she was no sure 
either.

 12. Claimant was evaluated at HealthOne on June 8, 2009 by Dr. Hiep Ritzer, 
M.D.  Dr. Ritzer performed a chest X-ray with essentially normal reading.  A pulmonary 
function test was done that showed mild restriction.  

 13. Claimant was evaluated at HealthOne on June 11, 2009 be Dr. Sharon 
O’Connor, M.D.  On physical examination Dr. O’Connor found Claimant’s breath sounds 
to be clear and equal.  No wheezes, rales or rhonchi were present.  Dr. O’Connor found 
no prolonged expiratory phase or wheezing even with forced expirations.

 14. Dr. Ritzer evaluated Claimant on June 15, 2009 and released her to return 
to her regular work at that time.

 15. Dr. Kalevik evaluated Claimant on June 18, 2009.  Dr. Kalevik again noted 
that Claimant’s physical examination was very benign.  Dr. Kalevik was unclear on why 
Claimant continued to have symptoms of a cough and high-pitched voice.

 16. Claimant was evaluated by Dr. Ronald Swarsen, M.D. on July 20, 2009.  
Dr. Swarsen obtained a history from Claimant, reviewed medical records from Claim-
ant’s prior treatment and performed a physical examination.  Dr. Swarsen noted that 
Claimant presented with a negative exam.  Dr. Swarsen opined that Claimant appeared 
to have sustained an aerosolization exposure to an irritative chemical from a spray dis-
infectant resulting in chemical bronchitis.  Dr. Swarsen noted that Claimant now com-
plained of being easily triggered by aerosolized chemicals  but also noted an apparent 
fear element involved.  Dr. Swarsen’s assessment was: 1) Aerosol exposure (Lysol), 2) 
Episodic reactive airway disease related to aerosol exposure, and 3) Query psychologi-
cal component to reactive airway disease.  

 17. Upon referral from HealthOne, Dr. Lawrence Repsher, M.D. performed an 
evaluation of Claimant on October 13, 2009.  Dr. Repsher was qualified at hearing as an 
expert in pulmonary medicine and psychosomatic disease.

 18. In connection with his evaluation Dr. Repsher reviewed the Material Safety 
Date Sheet for Lysol.  Dr. Repsher opined, and it is found, that Lysol contains  mostly 
denatured ethanol and ammonium solution.  As opined by Dr. Repsher, Lysol does not 



cause an allergic respiratory reaction as it does not contain any allergens.  Dr. Repsher 
testified, and it is found, that Lysol can be an irritant if it is aspirated.  Dr. Respher felt 
that Claimant’s symptoms were indicative of a somatization disorder as there was no 
medical reason evident for her symptoms.  Dr. Repsher noted the previous history of 
normal physical examinations.  

 19. Claimant has proven by a preponderance of the evidence that she was 
exposed to Lysol on April 8, 2009 and as a result sustained an irritant reaction that 
cause the need to seek medical care.  This irritant reaction had cleared by June 3, 
2009.  The ALJ finds that this irritant reaction to Lysol did not sensitize or predispose the 
Claimant to further reactions to aerosolized chemicals.  The ALJ finds Dr. Swarsen’s as-
sessment of reactive airways disease not to be credible or persuasive.

 20. Claimant has failed to prove by a preponderance of the evidence that her 
symptoms on and after June 3, 2009, the subsequent medical care and disability from 
work were causally related to a hazard of her employment.  Claimant has failed to prove 
that she was exposed to any hazard on June 3, 2009 as a condition of her employment 
with Employer.

CONCLUSIONS OF LAW

21. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2009), is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of prov-
ing entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, su-
pra.   A preponderance of the evidence is  that which leads the trier-of-fact, after consid-
ering all of the evidence, to find that a fact is  more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the 
rights of respondents.  Section 8-43-201, supra.

22. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  

23. The Judge's  factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).



24. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits  are awarded.  
Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 
846 (Colo. App. 2000).

25. The evidence must establish the causal connection with reasonable prob-
ability, not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 
P.2d 106 (Colo. App. 1971).  Reasonable probability exists if the proposition is sup-
ported by substantial evidence which would warrant a reasonable belief in the existence 
of facts  supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 P.2d 965 
(Colo. App. 1985).  An award of benefits may not be based upon or denied upon specu-
lation or conjecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 
(1952); Indus. Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957).

26. An occupational disease is “a disease which results directly from the employment 
or conditions under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned by the nature 
of the employment, and which can be fairly traced to the employment as a proximate 
cause and which does not come from a hazard which the worker would have been 
equally exposed outside of the employment.”  Section 8-40-201(14), C.R.S.
27. A claimant is entitled to recovery for an occupational disease injury only if the 
hazards of employment cause, intensify or aggravate – to some degree – the disability 
for which compensation is  sought.  Anderson v. Brinkhoff, 839 P.2d 819, 824 (Colo. 
1993).  Where the disease for which a claimant is seeking compensation is produced 
solely by some extrinsic or independent cause, it is not compensable.  Id. At 824.  Fur-
ther, where an occupational exposure is not a “necessary precondition” to the develop-
ment of the disease, a claimant sustains an occupational disease only to the extent that 
the conditions of the employment contributed to the disability.  Id. At 824; Masdin v. 
Gardner-Denver-Cooper Indus., 689 P2d 714, 717 (Colo.App. 1984).  The purpose of 
this  rule “is to ensure that the disease results  from the claimant’s occupational exposure 
to hazards of the disease and not hazards which the claimant is  equally exposed to out-
side of employment.”  Saenz-Rico v. Yellow Freight System, Inc., W.C. No. 4-320-928 
(January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-450 (November 20, 
1996).
 28. The claimant was required to prove by a preponderance of the evidence that the 
conditions for which he seeks medical treatment were proximately caused by an injury 
arising out of and in the course of the employment.  Section 8-41-301(1)(c), C.R.S.  The 
claimant must prove a causal nexus between the claimed disability and the work-related 
injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  A pre-existing dis-
ease or susceptibility to injury does not disqualify a claim if the employment aggravates, 
accelerates, or combines with the pre-existing disease or infirmity to produce a disability 
or need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 
(Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).
  

29. Section 8-41-301(1)(c), C.R.S., requires that an injury be “proximately 
caused by an injury or occupational disease arising out of and in the course of the em-



ployee’s employment.”  Thus, the claimant is required to prove a direct causal relation-
ship between the injury and the disability and need for treatment.  However, the indus-
trial injury need not be the sole cause of the disability if the injury is  a significant, direct, 
and consequential factor in the disability.  See Subsequent Injury Fund v. Industrial 
Claim Appeals Office, __P.3d__ (Colo. App. No. 05CA0278, February 9, 2006); Joslins 
Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); Sei-
fried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).

30. As found, Claimant has proven by a preponderance of the evidence that she sus-
tained a compensable occupational disease on April 8, 2009 when she was exposed to 
Lysol that had been sprayed in her cubicle by a co-worker.  Although not an allergen, 
Lysol is  an irritant and Claimant’s inhalation of the Lysol sprayed into her cubicle caused 
her to have a reaction resulting in coughing and shortness of breath.  Claimant sought 
treatment and was treated for these symptoms by Dr. Kalevik.  These symptoms then 
cleared and Claimant reached MMI as  of April 23, 2009 and was discharged from care.  
There is  no persuasive evidence that this irritant reaction was more than a temporary 
condition that cleared.  There is likewise no persuasive evidence that this  temporary irri-
tant reaction caused Claimant to be sensitized to aerosolized chemicals or predisposed 
Claimant in the future to be sensitized to aerosol sprays.

31. As found, Claimant has failed to prove by a preponderance of the evi-
dence that she was exposed to a hazard from the conditions of her employment on 
June 3, 2009.  Claimant smelled “something” but doesn’t know that anything was actu-
ally sprayed in or around her workspace and doesn’t know what might have been 
sprayed.  In the absence of more persuasive evidence the ALJ cannot determine that 
even if Claimant was exposed to “something” being sprayed in her workplace on June 
3, 2009 that this “something” was  a substance that can be seen as a hazard likely to 
cause the types  of symptoms that Claimant complained of.  The mere allegation of a 
reaction at work is not sufficient to show that Claimant was exposed to a particular haz-
ard of the employment or that this hazard caused a disability or need for medical treat-
ment. Claimant has failed to prove a causal nexus between her symptoms on and after 
June 3, 2009 and the conditions of her employment.  Claimant has also failed to prove a 
causal connection or nexus between her symptoms on and after June 3, 2009 and the 
temporary effects of her irritant exposure to Lysol in April 2009.  Both Dr. Swarsen and 
Dr. Respsher credibly opined that a psychological component or element of somatiza-
tion disorder exists with respect to Claimant’s complaints.  As opined by Dr. Repsher, 
there is  no medical explanation for Claimant’s post-June 3, 2009 complaints  given the 
normal physical examinations as evidenced by the reports of the treating physicians at 
HealthOne.  Claimant has  failed to prove that she sustained a compensable occupa-
tional disease on June 3, 2009 or that her symptoms after June 3, 2009 were causally 
related to her exposure to Lysol on April 8, 2009.

ORDER

 It is therefore ordered that:



 Claimant’s claim for medical benefits for an occupational disease of April 8, 2009 
is granted.

 Insurer shall pay the medical expenses for Claimant’s treatment with HealthOne 
from April 8 to and including April 23, 2009 in accordance with the Medical Fee Sched-
ule of the Division of Workers’ Compensation.

 Any and all claims for compensation and medical benefits as a result of Claim-
ant’s alleged exposure on June 3, 2009, including Claimant’s claim for medical ex-
penses for the treatment by Dr. Swarsen and Claimant’s claim for temporary total dis-
ability benefits for the period from June 4 to and including June 15, 2009, are denied 
and dismissed in their entirety.

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  December 9, 2009

       

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-703-500

ISSUES

 The issues  for determination are permanent partial disability benefits (schedule 
or whole person) and medical benefits after maximum medical improvement.  

FINDINGS OF FACT

1. Claimant sustained an admitted injury to his right shoulder on September 14, 
2006, while lifting and twisting a scaffold.

2. Claimant reported the injury to Employer. Concentra became the authorized 
treating provider. From Concentra, Claimant was referred to Dr. Jenkins, an orthopedic 
surgeon. Dr. Jenkins administered a series of shoulder injections and a repeat MRI. 
Surgery was recommended.



3. On April 12, 2007, Dr. Jenkins preformed a diagnostic arthroscopy, extensive 
labral debridement with synovectomy, subacromial decompression, and release of 
coraco-acromial ligament. Claimant’s shoulder pain complaints continued after the sur-
gery. 

4. Claimant was referred to Dr. Weinstein for a second opinion. Dr. Weinstein diag-
nosed right upper extremity shoulder girdle myofascial pain. He recommended an inde-
pendent exercise program. 

5. On November 8, 2007, Dr. Hattam placed Claimant at MMI and assessed him 
with an impairment of 15% of the upper extremity, which converts to a 9% whole person 
impairment. 

6. Respondents admitted permanent partial disability based on an impairment of 
15% of the arm at the shoulder in the November 19, 2007, Final Admission of Liability. 
Claimant applied for hearing on the issue of converting the extremity rating to a whole 
person rating. 

7. Stretching his arm above shoulder level and away from the body causes pain to 
Claimant’s shoulder. Pain from Claimant’s shoulder flows into his collarbone and across 
the shoulder blade towards the neck. 

8. The situs of Claimants functional impairment is the shoulder and is not limited to 
the arm. Claimant has functional impairment proximal to the arm. Claimant’s impairment 
is not limited to the schedule. 
9.  No authorized physician has recommended medical treatment after maximum 
medical improvement. 

CONCLUSIONS OF LAW

 When a claimant’s injury is  listed on the schedule of disabilities, the award for 
that injury is limited to a scheduled disability award. Section 8-42-107 (1)(a), CRS. In 
this  context, “injury” refers to the situs of the functional impairment, meaning the part of 
the body that sustained the ultimate loss, and not necessarily the situs of the injury it-
self. Sprauch v. PSL Swedish Healthcare Systems, 917 P2d 366 (Colo. App. 1996).  
Whether a claimant suffered an impairment that can be fully compensated under the 
schedule of disabilities is a factual question for the ALJ. Langston v. Rocky Mountain 
Healthcare Corp. 937 P2d 883 (Colo.App. 1996). 

 Claimant testified as to pain in the shoulder area extending into the collarbone 
and across the shoulder blade. Medical records document complaints of pain in the 
shoulder. Claimant’s  functional impairment is to his shoulder, not to his arm. Claimant’s 
impairment is  not limited to the “loss of an arm at the shoulder.” Section 8-42-107(2) (a), 
C.R.S. Claimant has established by a preponderance of the evidence that his impair-
ment is  not limited to the schedule of disabilities at Section 8-42-107(2), C.R.S. Claim-



ant’s impairment must be calculated based on an impairment of 9% of the whole per-
son. Section 8-42-107(8)(c) & (d), CRS.

 Claimant has not shown substantial evidence to support a determination that fu-
ture medical treatment will be reasonably necessary to relieve Claimant from the effects 
of the injury or to prevent further deterioration of his condition.  Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 
916 P.2d 609 (Colo.App. 1995). Insurer is not liable for treatment after maximum medi-
cal improvement. 

ORDER
 

It is therefore ordered that: 
 
 1. Insurer shall pay Claimant permanent partial disability benefits based on 
an impairment of 9% of the whole person. Insurer may credit any previous payment of 
permanent disability benefits. Insurer shall pay Claimant interest at the rate of 8% per 
annum on any benefits not paid when due.
 
 2. Claimant’s request for medical treatment after maximum medical im-
provement is denied.  

DATED:  December 9, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-786-424

ISSUES

 1. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to recover penalties because Respondents  “unilaterally” filed an 
Amended Final Admission of Liability (FAL).

 2. A review of the propriety of the DIME Panel selection process.

 3. Whether Claimant has established by a preponderance of the evidence 
that he is entitled to recover penalties  against employees  of the Division of Workers’ 
Compensation (DOWC) for proceeding with the selection of a DIME physician.

FINDINGS OF FACT



 1. On November 26, 2008 Claimant suffered compensable industrial injuries.  
Respondents filed a FAL on March 11, 2009 acknowledging Claimant’s injuries.

2. On March 24, 2009 the DOWC advised Insurer that the FAL was defec-
tive.  The DOWC thus directed Insurer to file an Amended FAL.

3. Insurer responded to the DOWC in a March 26, 2009 letter and explained 
the basis for Temporary Total Disability (TTD) payments.  On April 14, 2009 Insurer filed 
an Amended FAL in accord with the DOWC’s request.  

4. Claimant timely objected to both the March 11, 2009 FAL and the April 14, 
2009 Amended FAL.  He also filed a Notice and Proposal designating requested Divi-
sion Independent Medical Examination (DIME) physicians.

5. The parties were unable to agree on a DIME physician.  Respondents 
therefore filed a Notice of Failed IME Negotiation on April 21, 2009.  On May 27, 2009 
the DOWC DIME Unit sent the IME Physician Panel to the parties.  Claimant did not 
strike any of the physicians from the Panel.

6. On June 4, 2009 Claimant filed an Application for Hearing and Notice to 
Set.  Claimant requested penalties  against “IME Unit, Lori Olmstead-Lessley, IME Su-
pervisor, Rebecca Greben, Medical Services Delivery Manager, for knowingly proceed-
ing with the selection of an IME physician in violation of the stay provisions of W.C.R.P. 
11-3(N) and 11-10, in accordance with the long standing pattern and practice of such 
harassment and abuse of the undersigned and his clients.”  Claimant also challenged 
the propriety of the DIME selection process.  He specifically challenged the “propriety of 
DIME panel selection and physician specialties, contrary to Claimant’s DIME rights as 
expressed in AFL-CIO v. Donlon and Whiteside v. Smith, contrary to the Claimant’s  true 
treatment and diagnostic needs and extent of his occupational impairments.”  Claimant 
did not endorse any other issues on the Application for Hearing.

7. On June 5, 2009 Respondents  filed a Motion to Strike Application for 
Hearing and subsequently struck one of the physicians from the Panel.  On June 24, 
2009 Administrative Law Judge (ALJ) Broniak issued an Order striking Claimant’s Appli-
cation for Hearing and concluding that the DIME procedure was no longer in abeyance.  
ALJ Broniak directed Claimant to strike one of the physicians  from the IME Physician 
Panel and ordered that, if Claimant elected not to strike a physician, the DIME physician 
should be selected in accordance with W.C.R.P. 11-3(F).

8. On July 8, 2009 Claimant filed a second Application for Hearing.  He listed 
issues identical to those enumerated in the June 4, 2009 Application.

9. On July 16, 2009 the DOWC IME Unit issued a DIME Physician Confirma-
tion.  Claimant did not subsequently schedule a DIME appointment with the designated 
physician.



 10. Claimant has failed to establish that it is  more probably true than not that 
he is entitled to recover penalties from Respondents for filing an Amended FAL.  On 
March 24, 2009 the DOWC advised Insurer that the March 11, 2009 FAL was defective.  
The DOWC thus directed Insurer to file an Amended FAL.  On April 14, 2009 Insurer 
complied with the DOWC’s directive by filing an Amended FAL.  Claimant has not pro-
duced sufficient evidence to support a determination that Respondents  violated a provi-
sion of the Act or a Rule by filing the Amended FAL.  Therefore, Claimant’s  request for 
penalties against Respondents is denied and dismissed.

 11. By challenging the propriety of the DIME selection process, Claimant con-
tends that the DOWC has  failed to comply with § 8-42-107.2 and WCRP 11-3(c).  
Claimant’s assertion does not constitute a dispute with an employer regarding a work-
related injury, but instead involves a challenge to the DOWC’s application of a relevant 
statute and corresponding Rule.  Therefore, a determination of whether the DOWC has 
complied with §8-42-107.2, C.R.S. and WCRP 11-3(c) is not a matter “arising under” the 
Act.  The ALJ thus lacks  jurisdiction to consider Claimant’s challenge to the propriety of 
the DIME selection process.  Similarly, Claimant’s  request for penalties against employ-
ees of the DOWC for proceeding with the DIME selection process is also denied.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Penalties against Respondents



 4. Claimant requests penalties against Respondents for “unilaterally” filing an 
Amended FAL on April 14, 2009.  He asserts that the filing of the Amended FAL violated 
§8-42-107.2 and the WCRP.

5. Section 8-42-107.2, C.R.S. addresses the procedures for selecting a 
DIME physician.  Section 8-43-304(1), C.R.S. is a general penalty provision under the 
Act that authorizes the imposition of penalties up to $500 per day where a party violates 
a statute, rule, or lawful order of an ALJ.  Holliday v. Bestop, Inc., 23 P.3d 700, 705, 706 
(Colo. 2001).  The term “order” as  used in §8-43-304 includes a rule or regulation prom-
ulgated by the Director of the DOWC.  §8-40-201(15), C.R.S.; see Spracklin v. Industrial 
Claim Appeals Office, 66 P.3d 176, 177 (Colo. App. 2002).

 6. The imposition of penalties  under §8-43-304(1) requires a two-step analy-
sis.  See In re Hailemichael, W.C. No. 4-382-985 (ICAP Nov. 17, 2004).  The ALJ must 
first determine whether the disputed conduct violated a provision of the Act or a Rule.  
Allison v. Industrial Claim Appeals Office, 916 P.2d 623, 624 (Colo. App. 1995).  If a vio-
lation has occurred, penalties may only be imposed if the ALJ concludes  that the viola-
tion was objectively unreasonable.  Colorado Compensation Insurance Authority v. In-
dustrial Claim Appeals Office, 907 P.2d 676, 678-79 (Colo. App. 1995).  The reason-
ableness of an insurer’s actions depends upon whether the action was predicated on a 
“rational argument based on law or fact.”  In re Lamutt, W.C. No. 4-282-825 (ICAP, Nov. 
6, 1998).

 7. As found, Claimant has failed to establish by a preponderance of the evi-
dence that he is entitled to recover penalties from Respondents for filing an Amended 
FAL.  On March 24, 2009 the DOWC advised Insurer that the March 11, 2009 FAL was 
defective.  The DOWC thus directed Insurer to file an Amended FAL.  On April 14, 2009 
Insurer complied with the DOWC’s  directive by filing an Amended FAL.  Claimant has 
not produced sufficient evidence to support a determination that Respondents violated a 
provision of the Act or a Rule by filing the Amended FAL.  Therefore, Claimant’s request 
for penalties against Respondents is denied and dismissed.

Propriety of DIME Selection Process

 8. Claimant challenges the propriety of the DIME selection process and re-
quests penalties against employees of the DOWC for proceeding with the selection of a 
DIME physician.  Section 8-42-107.2, C.R.S. addresses  the procedures for selecting a 
DIME physician.  Section 8-42-107.2(3)(a), provides, in relevant part, that if the parties 
are unable to agree on a DIME physician, written notice shall be provided to the DOWC.  
Within 10 days after receiving written notice the DOWC shall “select three physicians by 
a revolving selection process” from a list of physicians maintained by the DOWC.  The 
selection of a DIME physician must be based on various  factors  including fields of spe-
cialization.

 9. The DOWC has promulgated Rules that address the DIME selection proc-
ess.  WCRP 11-3(c) states that the DOWC will use a revolving selection process to cre-



ate a panel of three physicians qualified to perform the DIME.  In creating the panel the 
DOWC “shall consider to the extent possible” the criteria identified in the application for 
a DIME.  The DOWC will then correlate the body parts or medical conditions on the 
DIME application with the appropriate medical treatment guideline.  The panel will be 
composed of physicians based on their accreditation to perform impairment ratings on 
the body parts or medical conditions designated by the requesting party in the DIME 
application.

 10. Section 8-43-201, C.R.S. provides, in relevant part, that the Director and 
ALJ’s “shall have original jurisdiction to hear and decide all matters arising under” the 
Act.  The Act “embodies a comprehensive scheme for compensation to employees of 
participating employers for job-related injuries.”  Kandt v. Evans, 645 P.2d 1300, 1302 
(Colo. 1982).  Under the Act the employer assumes liability for work-related injuries, re-
gardless of fault, and in return, employees are precluded from bringing common law ac-
tions against employers.  Id.; MGM Supply Co. v. ICAO, 62 P.3d 1001, 1004 (Colo. App. 
2002).  The Act thus  addresses disputes between employers and employees involving 
work-related injuries.

 11. As found, by challenging the propriety of the DIME selection process, 
Claimant contends  that the DOWC has failed to comply with § 8-42-107.2 and WCRP 
11-3(c).  Claimant’s assertion does not constitute a dispute with an employer regarding 
a work-related injury, but instead involves a challenge to the DOWC’s application of a 
relevant statute and corresponding Rule.  Therefore, a determination of whether the 
DOWC has complied with §8-42-107.2, C.R.S. and WCRP 11-3(c) is  not a matter “aris-
ing under” the Act.  The ALJ thus lacks jurisdiction to consider Claimant’s challenge to 
the propriety of the DIME selection process.  Similarly, Claimant’s  request for penalties 
against employees of the DOWC for proceeding with the DIME selection process is  also 
denied.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant’s request for penalties against Respondents is  denied and dis-
missed.

2. Claimant’s request to determine the propriety of the DIME selection proc-
ess is denied and dismissed.

3. Claimant’s request for penalties against employees of the DOWC is  de-
nied and dismissed.

4. Any issues not resolved in this Order are reserved for future determina-
tion.



DATED: December 9, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-743-716

ISSUES

¬ Did claimant prove by a preponderance of the evidence that she is entitled to 
temporary total disability (TTD) benefits from August 28, 2008, through April 15, 2009?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

45. Employer operates a chain of grocery stores.  Claimant worked for employer for 
some 4.5 years as a delivery truck driver, shopping for groceries and delivering them to 
customers.  Claimant sustained an admitted injury to her left foot on October 23, 2007, 
when she stepped out of employer’s van and experienced a sudden onset of pain in the 
medial ball of her foot. 
46. Employer referred claimant to John P. Mars, M.D. Claimant has a preexisting, 
non-work-related hallux abductor valgus deformity (bunion) on her left foot.  Dr. Mars 
diagnosed a left foot contusion and imposed physical activity restrictions.
47. Dr. Mars placed claimant’s left foot in a cam boot.  Dr. Mars referred claimant for 
physical therapy treatment.  Claimant underwent some 20 such treatments between 
November 13, 2007, and June 16, 2008.  
48. Dr. Mars referred claimant for a bone scan study of her left foot on January 16, 
2008, that showed no evidence of sesamoiditis (a bony inflammatory condition).  Claim-
ant underwent a cortisone injection that provided temporary, moderate-to-good results. 
49. Dr. Mars referred claimant for acupuncture treatments, orthotic therapy, and ac-
tivity modification.  Claimant continued to complain of pain in the great toe and arch of 
her left foot.
50. At employer’s request, Orthopedic Surgeon Jorge O. Klajnbart, D.O., performed 
an independent medical examination of claimant on July 26, 2008.  Dr. Klajnbart opined 
that claimant temporarily aggravated her bunion when she stepped out of the van.  Dr. 
Klajnbart believes claimant’s injury was a soft-tissue injury.  Based upon the normal 
bone scan study of January 16, 2008, Dr. Klajnbart opined that claimant should have 
reached maximum medical improvement (MMI) within 4 to 6 months.  Regarding addi-
tional treatment, Dr. Klajnbart wrote:



I would have [claimant] on an at-home, self-directed therapeutic program, 
to include ice, stretching, and orthotics.

Dr. Klajnbart also recommended a magnetic resonance imaging (MRI) scan of claim-
ant’s foot to evaluate her for a soft-tissue injury.

51. On August 28, 2008, Dr. Mars placed claimant at MMI.  Claimant continued to 
report pain in the left great toe that would increase after walking for 15 minutes.  Dr. 
Mars imposed permanent work restrictions of no lifting or carrying over 20 pounds and 
limiting walking to 15 minutes out of every 30.
52. On her own, claimant sought an evaluation by Orthopedic Surgeon Peter D. 
Wood, M.D., on September 3, 2008.  On physical examination, Dr. Wood found that 
claimant had tenderness directly over the medial sesamoid of her great toe at the tarsal 
head, with palpable grating causing discomfort.  Dr. Wood recommended a repeat bone 
scan with instructions for claimant to walk after the injection to infuse the injectate into 
the area of the medial sesamoid.  Claimant underwent the repeat bone scan on Sep-
tember 10th.
53. Dr. Wood reevaluated claimant on September 16, 2008.  Dr. Wood noted that the 
repeat bone scan showed an increased uptake in the area of the medial sesamoid 
bone, indicating probable sesamoiditis.  Dr. Wood recommended surgical excision of 
the medial sesamoid of claimant’s left great toe.
54. Claimant returned to Dr. Mars for an evaluation on October 16, 2008.  Dr. Mars 
reviewed Dr. Wood’s records and the bone scan; he reported:

I reviewed … the new bone scan and it appears  to light up now at the 
sesamoid.  The old bone scan did not light up at the sesamoid.

Based upon new evidence from the repeat bone scan, Dr. Mars diagnosed sesamoiditis 
and determined claimant no longer at MMI.  Dr. Mars reported:

I feel [claimant] is no longer at MMI and that removing the sesamoid bone 
is now indicated, as the bone scan is positive now.  

Dr. Mars continued to impose the same work restrictions, which prevent claimant from 
performing her regular work at employer.  Dr. Mars also referred claimant back to Dr. 
Wood for surgical treatment. 

55. Crediting her testimony, employer eventually approved the surgery recom-
mended by Dr. Wood, which she underwent on April 16, 2009.  The condition of claim-
ant’s left foot remained the same from the time Dr. Mars placed her at MMI on August 
28, 2008, until the time of surgery on April 16th. Claimant had no other injury to her left 
foot during that interval of time.  Claimant earned some $1,500 while working as a bell-
ringer for the Salvation Army during the Christmas season of 2008.
56. On April 27, 2009, employer filed a General Admission of Liability (GAL), admit-
ting liability for TTD benefits from April 16, 2009, ongoing.  The GAL reflects that em-
ployer paid claimant TTD benefits from November 6, 2007, through August 25, 2008, 
when Dr. Mars placed claimant at MMI.



57. Claimant showed it more probably true than not that Dr. Mars mistakenly placed 
her at MMI on August 28, 2008.  Dr. Mars placed claimant at MMI in August and then 
determined that she was no longer at MMI less than 2 months later as of October 16, 
2008.  During that period of time, claimant’s left foot symptoms and pain remained the 
same.  As of August 28th, Dr. Mars had not diagnosed sesamoiditis based upon the 
negative bone scan study in January of 2008.  Dr. Mars however changed his diagno-
ses to include sesamoiditis after Dr. Wood ordered a repeat bone scan.  The repeat 
bone scan had positive indications of sesamoiditis because it was conducted under 
special instructions from Dr. Wood about the injectate.  This indicates it more probably 
true that the January bone scan failed to detect the underlying sesamoiditis that was 
present in January of 2008.  Dr. Mars thus mistakenly placed claimant at MMI in August 
because the January bone scan failed to detect claimant’s condition.  The Judge finds it 
more probably true that claimant had not reached MMI as of August 28, 2008.
58. Claimant showed it more probably true than not that her injury at employer 
proximately caused her wage loss between August 28, 2008, and April 15, 2009.  As 
found, Dr. Mars mistakenly placed claimant at MMI on August 28, 2008.  As of the time 
of hearing, there was no persuasive evidence otherwise showing that claimant has 
reached MMI.  Dr. Mars continued to impose work restrictions between August 28, 
2008, and April 15, 2009, that preclude claimant from performing her regular work at 
employer.   

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2009), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

A Workers' Compensation case is decided on its merits.  Section 8-43-201, su-
pra.  The Judge's factual findings concern only evidence that is  dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

A. MMI Discussion:



Claimant contends  Dr. Mars mistakenly placed her at MMI as of August 28, 2008.  
The Judge agrees.

The ALJ may not resolve a dispute regarding MMI determinations between con-
flicting authorized treating physicians.  Town of Ignacio v. Industrial Claim Appeals Of-
fice, 70 P.3d 513 (Colo. App. 2002).   However, the court, in Blue Mesa Forest v. Lopez, 
928 P.2d 831 (Colo. App. 1996), permitted the ALJ to resolve an internal conflict in MMI 
determinations by the authorized treating physician. 

Here, the Judge found claimant showed it more probably true than not that Dr. 
Mars mistakenly placed her at MMI on August 28, 2008, and that she had not reached 
MMI as of that date.  

The Judge resolved an internal conflict in the opinion of Dr. Mars  concerning 
MMI.  As found, Dr. Mars  placed claimant at MMI in August and then determined that 
she was no longer at MMI less than 2 months  later.  During that period of time, claim-
ant’s left foot symptoms and pain remained the same.  As of August 28th, Dr. Mars had 
not diagnosed sesamoiditis based upon the negative bone scan study in January of 
2008.  Dr. Mars  however changed his diagnoses to include sesamoiditis after Dr. Wood 
ordered a repeat bone scan.  The repeat bone scan had positive indications  of 
sesamoiditis because it was conducted under special instructions from Dr. Wood about 
the injectate.  This indicates it more probably true that the January bone scan failed to 
detect the underlying sesamoiditis that was present in January of 2008.  Dr. Mars thus 
mistakenly placed claimant at MMI in August because the January bone scan failed to 
detect claimant’s condition.

The Judge concludes that, based upon the totality of the evidence, claimant has 
not reached MMI as of the time of hearing in this matter.

B. TTD Benefits:  

Claimant argues she has proven by a preponderance of the evidence that she is 
entitled to TTD benefits  from August 28, 2008, through April 15, 2009.  The Judge 
agrees.

To prove entitlement to TTD benefits, claimant must prove that the industrial in-
jury caused a disability lasting more than three work shifts, that he left work as a result 
of the disability, and that the disability resulted in an actual wage loss.  PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires 
claimant to establish a causal connection between a work-related injury and a subse-
quent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  
The term disability, connotes  two elements:  (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2)  Impairment of wage earning capacity as demon-
strated by claimant's inability to resume her prior work.  Culver v. Ace Electric, 971 P.2d 
641 (Colo. 1999).  There is no statutory requirement that claimant establish physical 
disability through a medical opinion of an attending physician; claimant's testimony 
alone may be sufficient to establish a temporary disability.  Lymburn v. Symbios Logic, 



952 P.2d 831 (Colo. App. 1997).  The impairment of earning capacity element of disabil-
ity may be evidenced by a complete inability to work, or by restrictions  which impair the 
claimant's ability effectively and properly to perform her regular employment.  Ortiz  v. 
Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).

As found by the Judge, claimant showed it more probably true than not that her 
injury at employer proximately caused her wage loss between August 28, 2008, and 
April 15, 2009.  Claimant thus proved by a preponderance of the evidence that she is 
entitled to TTD benefits from August 28, 2008, through April 15, 2009.  

As found, Dr. Mars mistakenly placed claimant at MMI on August 28, 2008.  As of 
the time of hearing, there was no persuasive evidence otherwise showing that claimant 
has reached MMI.  Dr. Mars continued to impose work restrictions between August 28, 
2008, and April 15, 2009, that preclude claimant from performing her regular work at 
employer.

The Judge concludes that employer should pay claimant TTD benefits from 
August 28, 2008, through April 15, 2009.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Employer shall claimant TTD benefits from August 28, 2008, through April 
15, 2009.

2. Employer may offset claimant’s  earnings at the Salvation Army against its 
liability for TTD benefits. 

3. Employer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

4. Issues not expressly decided herein are reserved to the parties for future 
determination.    

DATED:  __December 10, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-711-862

ISSUE



Whether Claimant has established by a preponderance of the evidence that his 
6% right upper extremity impairment rating should be converted to a 4% whole person 
impairment rating.

FINDINGS OF FACT

1. On January 6, 2007 Claimant suffered an industrial injury to his right 
shoulder area during the course and scope of his employment with Employer.  He 
slipped and fell on his right side while spreading salt on a sidewalk and parking area.  
Claimant required a right rotator cuff surgical repair as a result of the injury.

2. On August 22, 2007 Claimant reached Maximum Medical Improvement 
(MMI) for his industrial injury and received a 6% upper extremity impairment rating.  Be-
cause Claimant continued to experience pain and discomfort in his  shoulder area Re-
spondents voluntary reopened the claim in May 2008.

3. On July 28, 2008 Claimant underwent a repeat right rotator cuff repair.  On 
February 25, 2009 Authorized Treating Physician (ATP) Clement J. Hanson, D.O. de-
termined that Claimant had again reached MMI and assigned him a 6% right upper ex-
tremity impairment rating for range of motion deficits.  The 6% upper extremity impair-
ment rating converted to a 4% whole person impairment.

4. On March 24, 2009 Respondents acknowledged Claimant’s 6% right up-
per extremity impairment rating and filed a Final Admission of Liability (FAL).  Respon-
dents subsequently filed another FAL on July 9, 2009 that awarded Claimant medical 
maintenance benefits for his right shoulder condition.

5. On July 22, 2009 Claimant visited John J. Aschberger, M.D. for medical 
maintenance treatment.  Dr. Aschberger recounted that he had evaluated Claimant on 
January 13, 2009 and determined that Claimant suffered from “chronic irritation in the 
right parascapular area following shoulder surgeries.”  He noted that Claimant had ex-
hibited trigger points and thus recommended “trigger point injections with followup deep 
tissue release.”  Dr. Aschberger noted that Claimant continued to report “persistent irri-
tation well localized at the right parascapular region.”  Claimant also continued to expe-
rience numbness in the fourth and fifth fingers when he leaned back and applied pres-
sure on the scapular area.  Dr. Aschberger concluded that Claimant exhibited “persis-
tent myofacial pain at the right parascapular area” and that the symptoms were consis-
tent with previous abnormalities  and local irritation.  He remarked that Claimant had 
well-established trigger points  and recommended repeat trigger point injections  with 
“more extensive deep tissue release and massage to the affected area.”

6. Claimant credibly testified at the hearing in this matter that he suffers func-
tional impairment to the right shoulder area.  He explained that he restricts the motion of 
his right arm because of the pain in his  right scapular area that shoots down his right 
shoulder.  Claimant also commented that he has trouble lifting objects  to waist height 
because he experiences pain in the right scapular area.  



7. Based on the credible testimony of Claimant and the report of Dr. Asch-
berger, Claimant experiences pain and discomfort that limits his ability to perform vari-
ous functions with his right shoulder.  Dr. Aschberger reported that Claimant continued 
to experience “persistent irritation well localized at the right parascapular region.”  
Claimant also exhibited numbness in the fourth and fifth fingers when he applied pres-
sure to the scapular area.  Dr. Aschberger noted that Claimant’s symptoms were consis-
tent with previous abnormalities and local irritation.  Claimant credibly testified that he 
restricts the motion of his right arm because of the pain in his right scapular area that 
shoots down his right shoulder.  Claimant also noted that he has trouble lifting objects  to 
waist height because he experiences pain in the right scapular area.  He has thus  pro-
duced substantial evidence that he suffers  functional impairment proximal to, or above, 
the arm at the shoulder as a result of his January 6, 2007 industrial injury.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. Section 8-42-107(1)(a), C.R.S. limits medical impairment benefits to those 
provided in §8-42-107(2), C.R.S. when a claimant’s injury is one enumerated in the 
schedule of impairments.  The schedule includes the loss  of the “arm at the shoulder.”  
See §8-42-107(2)(a), C.R.S.  However, the “shoulder” is not listed in the schedule of 
impairments.  See Maree v. Jefferson County Sheriff’s Department, W.C. No. 4-260-536 
(ICAP, Aug. 6, 1998); Bolin v. Wacholtz, W.C. No. 4-240-315 (ICAP, June 11, 1998).



 5. When an injury results  in a permanent medical impairment not set forth on 
the schedule of impairments, an employee is  entitled to medical impairment benefits 
paid as a whole person.  See §8-42-107(8)(c), C.R.S.

 6. Because §8-42-107(2)(a), C.R.S., does not define a “shoulder” injury, the 
dispositive issue is whether a claimant has  sustained a functional impairment to a por-
tion of the body listed on the schedule of impairments.  See Strauch v. PSL Swedish 
Healthcare, 917 P.2d 366, 368 (Colo. App. 1996).  Whether a claimant has suffered the 
loss of an arm at the shoulder under §8-42-107(2)(a), C.R.S., or a whole person medi-
cal impairment compensable under §8-42-107(8)(c), C.R.S., is determined on a case-
by-case basis.  See DeLaney v. Industrial Claim Appeals Office, 30 P.3d 691, 693 (Colo. 
App. 2000).

 7. The Judge must thus determine the situs of a claimant’s  “functional im-
pairment.”  Velasquez v. UPS, W.C. No. 4-573-459 (ICAP  Apr. 13, 2006).  The situs of 
the functional impairment is not necessarily the site of the injury.  Id.  Pain and discom-
fort that limit a claimant’s ability to use a portion of the body is considered functional im-
pairment for purposes of determining whether an injury is  off the schedule of impair-
ments.  Eidy v. Pioneer Freightways, W.C. No. 4-291-940 (ICAP, Aug. 4, 1998).

 8. As found, based on the credible testimony of Claimant and the report of 
Dr. Aschberger, Claimant experiences pain and discomfort that limits his ability to per-
form various functions with his  right shoulder.  Dr. Aschberger reported that Claimant 
continued to experience “persistent irritation well localized at the right parascapular re-
gion.”  Claimant also exhibited numbness in the fourth and fifth fingers when he applied 
pressure to the scapular area.  Dr. Aschberger noted that Claimant’s symptoms were 
consistent with previous abnormalities  and local irritation.  Claimant credibly testified 
that he restricts the motion of his right arm because of the pain in his right scapular area 
that shoots  down his right shoulder.  Claimant also noted that he has trouble lifting ob-
jects  to waist height because he experiences pain in the right scapular area.  He has 
thus produced substantial evidence that he suffers functional impairment proximal to, or 
above, the arm at the shoulder as a result of his January 6, 2007 industrial injury.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant has sustained a 4% whole person impairment rating as a result 
of his January 6, 2007 industrial injury.  Respondents’ payments to Claimant shall be 
calculated based on the formula in §8-42-107(8), C.R.S.

2. Respondents shall pay Claimant interest at the rate of 8% per annum on 
all amounts of compensation not paid when due.

3. All issues not resolved by this Order are reserved for future determination.



DATED: December 10, 2009.

Peter J. Cannici

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-784-196

ISSUES

 The issues determined herein are compensability, medical benefits, and tempo-
rary total disability (“TTD”) benefits.

FINDINGS OF FACT

1. Prior to January 9, 2009, Claimant suffered from left shoulder, neck and 
low back conditions.  Claimant, as a member of the boilermakers union, was employed 
by numerous employers in the area of heavy industrial labor.  In 1987, Claimant sus-
tained a previous work injury to his  left shoulder, neck, and upper back when he was 
struck by a ladder.  As a result of these injuries, Claimant was on social security disabil-
ity insurance (“SSDI”) benefits from approximately January 1988 through 2007.  

2. In 1996, claimant underwent a T11-T12 fusion surgery.  On April 18, 2007, 
Dr. Choi performed a C5-C7 two level fusion surgery.  The 2007 cervical fusion was 
successful.   On July 17, 2007, Dr. Choi reexamined claimant and noted that he was 
“improving.”  Dr. Choi released claimant to return to full activity without restrictions.

3. In September 2007, claimant rejoined the boilermakers union and re-
sumed his employment in heavy industrial labor.  Claimant worked several jobs for vari-
ous employers in Colorado and Wyoming.  

4. On February 18, 2008, claimant returned to his  personal physician, Dr. 
Robertson, complaining of dizziness when he turned his  head.  Claimant continued to 
suffer left shoulder symptoms since 1987.  On March 25, 2008, Dr. Greenhow examined 
claimant and ordered a magnetic resonance image (“MRI”).  The March 31, 2008, MRI 
showed a biceps tendon tear.  Dr. Greenhow recommended surgery for the biceps ten-
don tear, but claimant deferred surgery because he did not want to lose wages.

5. In June 2008, claimant began work for the Employer in a heavy industrial 
labor job as a boilermaker.          



6. On July 15, 2008, claimant sought treatment from Dr. Knight due to low 
back pain and radicular symptoms.  Dr. Knight ordered an MRI, which showed moderate 
left and mild right foraminal stenosis at L5-S1 with a moderate sized disk bulge.  Dr. 
Knight administered an epidural steroid injection and prescribed Soma.

7. In October 2008, claimant experienced cardiac problems and underwent 
angioplasty.

8. On an unknown date, claimant returned to his regular work as a boiler-
maker for the Employer.  This  position required a significant amount of heavy lifting and 
labor.  From the time Claimant was hired by the Employer until January 9, 2009, he was 
able to perform all job duties on a full-time basis without incident or injury.   

9. On January 9, 2009, Claimant assisted several other employees to lift a 
large piece of steel into place using a hoist.  Due to a large amount of work going on in 
the area, numerous air hoses and extension cords were strung out along the ground.  
Claimant was lightly holding on to a tag line guiding the piece of steel into place when 
his feet became tangled in some of the air hoses on the ground.  Claimant lost his bal-
ance and fell to the ground with his feet pinned.  Given Claimant’s light grip on the tag 
line, the line slipped through his  hands  and Claimant fell with full force on his left side.  
As a result of the fall, Claimant suffered significant injuries to his  left shoulder, neck, and 
low back.  

10. On February 13, 2009, claimant reported the injury to his employer and 
was promptly referred to Dr. Michael Dallenbach.  On January 14, 2009, Dr. Dallenbach 
examined claimant, who reported the history of the work injury with chief complaints of 
left shoulder, neck and back pain.  Claimant extensively described his  pre-existing 
medical conditions relevant to the injured body parts.  Dr. Dallenbach noted claimant’s 
history and detailed the existence of the pre-existing conditions.  Dr. Dallenbach also 
performed a physical examination.  Dr. Dallenbach concluded that claimant suffered an 
acute exacerbation of his left shoulder, neck, and low back conditions.  Dr. Dallenbach 
excused claimant from work as a result of the work-related injuries.       

11. On February 18, 2009, the insurer filed a general admission of liability 
(“GAL”) for medical benefits and TTD benefits commencing January 16, 2009.

12. On February 24, 2009, Dr. Greenhow examined claimant and recom-
mended an MR arthrogram (“MRA”).  The May 8, 2009, MRA showed no changes in the 
left shoulder.

13. On March 9, 2009, a lumbar MRI showed a disc bulge at L5-S1 with left 
S1 nerve root impingement.  A March 10, 2009, cervical MRI showed the fusion, but no 
other abnormalities.

14. On April 30, 2009, Dr. Choi administered epidural steroid injections  in the 
cervical spine.



15. On May 26, 2009, the insurer filed an amended GAL to assert an SSDI 
offset.

16. On June 2, 2009, Dr. Greenhow noted that claimant had a flareup of bi-
ceps tendinopathy, for which he recommended arthroscopy.

17. On July 9, 2009, the insurer filed another amended GAL to assert an 
overpayment.

18. Claimant has continued to obtain treatment from Dr. Dallenbach.  On July 
7, 2009, Dr. Dallenbach noted that claimant had no change of condition, was still not re-
leased to return to work, and was not at maximum medical improvement (“MMI”).  

19. On August 5, 2009, Dr. Michael Striplin performed an independent medical 
examination (“IME”) for respondents.  He concluded that claimant’s mechanism of injury 
would make it medically improbable for serious injury to occur.  He concluded that 
claimant’s left shoulder, neck, and low back symptoms preexisted the work injury and 
that claimant suffered no new injury at work.  
  

20. Dr. Striplin testified at hearing consistently with his IME report.  He noted 
that claimant suffered no new symptoms, but suffered only worsened symptoms that 
had preexisted.  He agreed that such worsened symptoms were possible even without 
MRI evidence of changes.  He concluded that the “majority” of claimant’s treatment after 
the work injury was  due to his preexisting conditions.  He noted that he disagreed with 
Dr. Choi’s release of claimant to return to work without restrictions  and he agreed that 
claimant was unable to return to work now.

21. Dr. Dallenbach testified at hearing and noted that he diagnosed acute ex-
acerbation of neck, left shoulder, and low back pain.  He noted that he had never been 
provided with copies of claimant’s preexisting medical records, even though he had 
asked for them.  He agreed that these medical records would be useful to help deter-
mine when claimant had returned to his pre-work injury baseline condition.  He noted, 
however, that claimant had been able to work full time and full duty as a boilermaker be-
fore his  injury and that was his baseline condition.  He agreed with Dr. Striplin that 
claimant should not have been released to return to such full-duty work because of the 
risk of new injury, which is precisely what happened.

22. Claimant has proven by a preponderance of the evidence that he suffered 
an accidental injury to his neck, left shoulder, and low back arising out of and in the 
course of his employment on January 9, 2009.  Claimant clearly fell on the date of in-
jury.  He clearly had longstanding neck, left shoulder, and low back problems.  He 
promptly reported his injury and gave a consistent history to Dr. Dallenbach of increased 
symptoms.  Dr. Dallenbach, unfortunately, never had the opportunity to review the pre-
existing medical records.  Nevertheless, Dr. Dallenbach’s opinions are credible and per-
suasive that claimant suffered an acute exacerbation of his preexisting neck, left shoul-
der, and low back pain.  Claimant’s ability to return to full duty work as a boilermaker af-



ter July 2007, in spite of his April 18, 2007, two-level cervical fusion, is indicative that his 
baseline condition permitted considerable functionality.  Dr. Striplin and Dr. Dallenbach 
are persuasive that claimant should not have been released to return to such full duty 
work.  The risk is that he would suffer additional injury, which is  precisely what hap-
pened in this case.

23. The insurer has failed to demonstrate by a preponderance of the evidence 
that all future treatment and all TTD benefits should be terminated with the date of this 
order.  Claimant clearly is totally disabled from his work as a boilermaker due to the ef-
fects of his  work injury.  Dr. Dallenbach and his referrals have not determined that 
claimant is  at MMI for the work injury so that he needs  no additional medical care for the 
work injury.  

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boul-
der v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which bene-
fits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 
(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to benefits 
by a preponderance of the evidence even if the insurer has previously admitted liability 
in the claim.  Pacesetter Corp. v. Collett, supra.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is  that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a 
preponderance of the evidence that he suffered an accidental injury to his  neck, left 
shoulder, and low back arising out of and in the course of his employment on January 9, 
2009.  

2. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  As found, the insurer has 
failed to demonstrate that all future medical treatment should be terminated with the 
date of this order.  Dr. Dallenbach and his referrals have not determined that claimant is 
at MMI for the work injury so that he needs no additional medical care for the work in-
jury.  



3. As found, claimant is  temporarily totally disabled from his usual work as a 
boilermaker due to the effects of his work injury.  Consequently, claimant is  “disabled” 
within the meaning of section 8-42-105, C.R.S. and is entitled to TTD benefits.  Culver v. 
Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-
373-392 (Industrial Claim Appeals Office, June 11, 1999).  Claimant is entitled to TTD 
benefits if the injury caused a disability, the disability caused claimant to leave work, and 
claimant missed more than three regular working days.  TTD benefits continue until the 
occurrence of one of the four terminating events specified in section 8-42-105(3), C.R.S.  
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Respondents have failed to 
prove by a preponderance of the evidence that any of the terminating events exists in 
this claim.  

ORDER

 It is therefore ordered that:

1. The insurer’s request to terminate all medical treatment and all TTD bene-
fits as of the date of this order is denied and dismissed.  

2. All matters not determined herein are reserved for future determination. 

DATED:  December 15, 2009  Martin D. Stuber  Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-380

ISSUES

 The issues for determination were compensability, medical benefits, and tempo-
rary total disability benefits  for December 27, 2008, and from January 3, 2009 to Janu-
ary 16, 2009.  The parties  stipulated to an average weekly wage of $275.76.  Issues not 
determined by this order are reserved. 

FINDINGS OF FACT

1. Claimant suffers from allergies and asthma.  These pre-existing conditions make 
her susceptible to fumes from paint and glue.  
2. Claimant appeared for work on Friday, December 26, 2008.  When she arrived, 
she walked through the reception area. The reception area was being repainted and the 
desk was being resurfaced. There were pain and glue fumes.  Claimant told Employer 
of her susceptibility to these types of fumes.  Claimant’s badge was recoded so that she 
could to access her work area through the back door. This lessened Claimant’s expo-
sure to the fumes in the reception area. 



3. Claimant could see the door from her cubital.  Claimant continued to be exposed 
to some of the fumes from the work going on in the reception area.  Claimant developed 
a sinus infection.  She was unable to work on December 27, 2008, due to that infection. 
4. Claimant returned to work and worked on December 29, 2008, through Decem-
ber 31, 2008.  She was exposed to fumes at work. 
5. Claimant began work on her next scheduled day, January 3, 2009.  Claimant was 
exposed to fumes. Claimant’s symptoms increased.  In the afternoon of January 3, 
2009, Claimant sought emergency care at the Sterling Regional MedCenter Emergency 
Department for sinus pressure and headache. X-rays were taken.  Claimant was pre-
scribed a nasal spray.  Claimant was directed to OccuMed for follow up.  She was re-
leased to full duty on January 4, 2009. 
6. Claimant followed up with Adam Mackintosh, D.O. with OccuMed on January 5, 
2008.  Claimant complained of sinus and upper respiratory type symptoms.  Dr. Mackin-
tosh’s assessment was “upper respiratory infection with apparent trigger secondary to 
chemical fumes.”  A Z-Pack and Allegra was prescribed.  Claimant was released to re-
turn to work on January 7, 2009, with the restrictions that she avoid noxious fumes.  
Claimant did not return to work as she would have been exposed to fumes. 
7. Claimant was examined and treated again by Dr. Macintosh on January 7, 2009.  
He noted that Claimant had a cough and an URI.  He stated, “Suspect this may be due 
to an exacerbation of her underlying asthma with the history of chemical exposure.”  Dr. 
Macintosh again restricted Claimant from noxious fumes.  He stated that Claimant could 
return to work on January 12, 2009, with that restriction. 
8. Claimant attempted to return to work on January 12, 2009.  Employer directed 
her to have her physician complete a Return to Work/Status report.  Claimant left work 
and took the form to Dr. Macintosh.  Dr. Macintosh completed the form on January 12, 
2009.  On that form he stated that he last examined Claimant on January 7, 2009.  He 
stated that Claimant was fully recovered with no residual disability.  
9. Claimant returned the form to her Employer.  Claimant was advised that the form 
would be reviewed by Employer, and that she would be called and told when she could 
return to work. Employer called Claimant on January 16, 2009, and directed her to re-
turn to work on January 17, 2009.  Claimant returned to her usual employment on 
January 17, 2009. 
10. Claimant sought care at the Sterling Regional MedCenter Emergency Depart-
ment on January 20, 2009. Claimant complained of anxiety attacks for the last four to 
five years. She was treated on an emergency basis for a panic disorder. 
11.  Claimant was next examined by Dr. Macintosh on February 9, 2009.  Claimant 
stated that she was feeling better, but still had some cough, sinus pressure, and head-
aches. Dr. Macintosh stated in his report that the exacerbation was due to paint fumes, 
and stated that the exacerbation had resolved.  He stated that her symptoms were due 
to her chronic conditions and were not part of the acute exacerbation.  She was re-
leased from further care for the exacerbation. 

CONCLUSIONS OF LAW

 Claimant must prove that she is a covered employee who suffered an injury aris-
ing out of and in the course of employment. Section 8-41-301(1), C.R.S.; see, Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo.App. 2000); City of Boulder v. 



Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 
2001). If an industrial injury aggravates, accelerates, or combines with a preexisting 
condition so as to produce disability and a need for treatment, the claim is compensa-
ble. H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). Claimant must prove 
that an injury directly and proximately caused the condition for which benefits are 
sought. Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. 
App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), 
cert. denied September 15, 1997. Claimant must prove entitlement to benefits by a pre-
ponderance of the evidence. The facts in a workers' compensation case are not inter-
preted liberally in favor of either Claimant or Respondents. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).

Claimant has established by a preponderance of the evidence that exposure to 
paint and other fumes at work on December 26, 2008, and several days thereafter ag-
gravated or combined with a preexisting condition so as to produce disability and a 
need for treatment.  The exposure directly and proximately caused the condition for 
which benefits are sought.  The claim is compensable. 

An insurer is  liable for medical treatment from authorized providers that is  rea-
sonably needed to cure and relieve the claimant from the effects of the compensable 
injury.  Sections 8-42-101(1) and 8-43-404(5), C.R.S. Insurer is also liable for emer-
gency care.  Sims v. Industrial Claim Appeals Office, 797 P.2d 777, (Colo.App. 1990). 

Claimant has establish that her treatment on January 3, 2009, at the Sterling Re-
gional MedCenter Emergency Department was an emergency and was reasonably 
needed to cure or relieve her from the effects of her industrial injury.  Insurer is liable for 
the costs  of that care.  Dr. Macintosh is the authorized care provider.  His examinations 
and treatment were reasonably needed to cure and relieve Claimant from the effects of 
the compensable injury.  Insurer is liable for the costs of the medical care that Claimant 
has received from Dr. Macintosh.  Liability is  limited to the amounts established by the 
Division of Worker’ Compensation.  Section 8-42-101(3), C.R.S. 

The treatment Claimant received on January 20, 2009, was for a panic disorder, 
and was not related to this compensable injury.  Insurer is not liable for the treatment on 
January 20, 2009. 

If the injury or occupational disease causes disability, a disability indemnity is 
payable as wages.  Section 8-42-103(1), C.R.S.  No disability indemnity is payable for 
the first three days unless the disability lasts more than two weeks.  Section 8-42-
103(1)(a) & (b), C.R.S.  Temporary total disability benefits are payable at the rate of two-
thirds of a claimant’s average weekly wage. Section 8-42-105(1), C.R.S.  Temporary to-
tal disability benefits  continue until a claimant returns  to regular employment or the at-
tending physician gives the claimant a release to return to regular employment.  Sec-
tions 8-42-105(3)(b) & (c), C.R.S.  

Claimant has established by a preponderance of the evidence that she missed 
work on December 27, 2008, due to this compensable injury.  Claimant also missed part 



of the work-day on January 3, 2009.  Dr. Macintosh released her to return to work on 
January 4, 2009, and ended this period of temporary disability. 

Claimant missed work again as a result of this compensable injury on January 5, 
2009.  This  period of temporary disability ended on January 12, 2009, when Claimant 
was released to return to work without restrictions by her attending physician. Section 8-
42-105(3)(c), C.R.S. requires that temporary disability benefits end upon such a release 
even when an employer does not permit an injured worker to return until some later 
date, as was the case here. 

Claimant was temporarily disabled as a result of the compensable injury on De-
cember 27, 2008, January 3, 2009, and January 5 through January 11, 2009, a period 
of nine days, less than two weeks.  Claimant therefore does not receive compensation 
for the first three days.  Claimant has established that she is entitled to temporary total 
disability benefits from January 6 through January 11, 2009.  

Temporary total disability benefits are payable at the rate of two-thirds of Claim-
ant’s average weekly wage. Claimant’s average weekly wage is $275.76.  Temporary 
disability benefits are payable at the rate of $183.84 per week.  Insurer is  liable for in-
terest at the rate of eight percent on all benefits not paid when due.  Section 8-43-410, 
C.R.S.   

ORDER

 It is therefore ordered that:

1. Insurer is liable for the costs of the medical care Claimant received at the Serling 
Regional MedCenter Emergency Department on January 3, 2009, and the medical care 
Claimant received from Dr. Macintosh. Insurer is not liable for the emergency care 
Claimant received on January 20, 2009.  Liability is limited to those amounts estab-
lished by the Division of Workers’ Compensation fee schedule.  
2. Insurer is liable for temporary total disability benefits at the rate of $183.84 per 
week from January 6, 2009, through January 11, 2009. Insurer shall pay interest to 
Claimant on all amounts of compensation not paid when due.
3. All matters not determined by this order are reserved.

DATED:  December 14, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-701-632

ISSUES



 The issues for determination are permanent partial disability benefits, issue pre-
clusion, and penalty against Insurer. 

FINDINGS OF FACT

1. Claimant sustained an injury to her back on September 13, 2006, when she lifted 
a patient. Claimant reached maximum medical improvement on January 21, 2009. 
2. Three physicians have provided ratings for Claimant’s impairment. Darrell Quick, 
M.D., an authorized treating physician, rated Claimant’s impairment at 27% of the whole 
person on January 21, 2009. Steven Lindenbaum, M.D. the Division independent medi-
cal examiner (DIME), rated Claimant’s impairment at 21% of the whole person on April 
1, 2009. W. Rafer Leach, M.D., rated Claimant’s impairment at 27% of the whole person 
on September 9, 2009. 
3. All three physicians rated Claimant for a specific disorder of the lumbar spine. All 
three rated the impairment at 7% plus 1% for each additional level. Dr. Quick found one 
additional level, for a total specific disorder rating of 8%. Dr. Lindenbaum and Dr. Leach 
each found two additional levels, for a total specific disorder rating of 9% of the lumbar 
spine. Dr. Lindenbaums rating for a specific disorder of the lumbar spine is supported by 
the rating of Dr. Leach. 
4. All three physicians provided a rating for loss of range of motion. Dr. Linden-
baum’s component ratings were each 1% or 2% lower than the ratings of Dr. Quick and 
Dr. Leach. Dr. Lindenbaum’s range of motion impairment was 13%. Both Dr. Quick and 
Dr. Leach rated Claimant’s range of motion impairment at 18%. Dr. Lindenbaum’s rat-
ings for loss of range of motion were correctly calculated under the revised third edition 
of the "American Medical Association Guides to the Evaluation of Permanent Impair-
ment" . It is not highly probable that Dr. Lindenbaum’s range of motion impairment is in-
correct. 
5. Dr. Quick and Dr. Leach each rated Claimant with a 2% impairment for a neuro-
logic impairment for a left S1 radiculopathy. The ratings were made pursuant to the AMA 
Guides. Dr. Lindenbaum did not rate Claimant for a neurologic impairment. In his Janu-
ary 28, 2008 report he noted that Claimant had decreased sensation over the S1 der-
matome distribution. In his DIME report, Dr. Lindenbaum did not comment on any de-
creased sensation, and did not comment on a neurologic impairment. 
6. Dr. Lindenbaum’s failure to rate for a neurologic impairment is not supported by 
the ratings of Dr. Quick and Dr. Leach. Dr. Lindenbaum does not explain his failure to 
include a rating for a neurologic rating. It is highly probable that the rating of Dr. Linden-
baum is incorrect. 
7. Claimant has established by a preponderance of the evidence that she has sus-
tained an impairment of 27% of the whole person. 
8. A Findings of Fact, Conclusions of Law, and Order was mailed to the parties on 
July 21, 2008. The order provided that Insurer was liable for periods of temporary dis-
ability benefits after May 31, 2008. The order did not specify the periods or the rate of 
temporary disability benefits to be paid. This part of the order did not grant or deny a 
benefit.
9. Claimant filed an Application for Hearing on September 25, 2009. Claimant en-
dorsed penalty as an issue. The Application was withdrawn before a response was filed. 



10. After May 31, 2008, Claimant was working for a different employer. The rate of 
temporary partial disability to be paid could not be ascertained without information as to 
the wages paid to Claimant by this different employer. Claimant, as the employee re-
ceiving the wages, had access to this information. Claimant had also provided Insurer 
with the name of the employer and a release for that information. Either Claimant or In-
surer could have obtained this information. 
11. Claimant’s counsel obtained the wage information and mailed it on to Respon-
dents’ counsel on September 30, 2008. Counsel passed the information to Insurer’s ad-
justor on October 3, 2008. Insurer filed a General Admission of Liability on October 9, 
2008, and paid temporary disability benefits to Claimant. 

CONCLUSIONS OF LAW

A. Impairment rating: 
The DIME physician's finding of medical impairment is binding unless overcome by 
clear and convincing evidence. Section 8-42-107(8)(c), C.R.S. "Clear and convincing 
evidence" is defined as evidence that is stronger than a preponderance, is unmistakable 
and is free from serious or substantial doubt. DiLeo v. Koltnow, 200 Colo. 119, 613 P. 2d 
318 (1980). In order to overcome the DIME report, there must be evidence which 
proves that it is  highly probable that the DIME physician's opinions  are incorrect. Metro 
Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo.App. 1995). The question whether 
the party challenging the DIME physician's determination of maximum medical im-
provement has overcome the report by clear and convincing evidence is generally one 
of fact. McLane Western Inc. v. Industrial Claim Appeals Office, 996 P.2d 263 (Colo.App. 
1999); Metro Moving and Storage Co. v. Gussert, supra. 
Dr. Quick and Dr. Leach both included a two percent rating for neurologic disorder pur-
suant to the AMA Guides. Dr. Lindenbaum did not do so, and did not provide an expla-
nation for his  failure to do so. Claimant has shown that it is highly probable that the rat-
ing of Dr. Lindenbaum, the DIME physician, is  incorrect. Claimant has overcome the rat-
ing of the DIME physician by clear and convincing evidence. 
Claimant has established by a preponderance of the evidence that she sustained a 
permanent partial impairment of 27% of the whole person. Insurer is liable for perma-
nent partial disability benefits based on that impairment. Sections 8-42-107(8)(c) and 
(d), C.R.S. Insurer may credit any previous payments of permanent partial disability 
benefits. Insurer shall pay Claimant interest at the rate of eight percent per annum on 
any benefits not paid when due. Section 8-43-410, C.R.S. 

B. Penalty:

Issue preclusion and claim preclusion apply to administrative proceedings, in-
cluding workers' compensation claims. Feeley v. Industrial Claim Appeals Office 195 
P.3d 1154 (Colo. App. 2008). In Sunny Acres Villa, Inc. v. Cooper, 25 P.3d 44, 47 (Colo. 
2001) the court determined that issue preclusion bars relitigation of an issue if: 

(1) The issue sought to be precluded is identical to an issue actually de-
termined in the prior proceeding;

(2) The party against whom estoppel is asserted has been a party to or is 
in privity with a party to the prior proceeding;



(3) There is a final judgment on the merits in the prior proceeding; and

(4) The party against whom the doctrine is asserted had a full and fair op-
portunity to litigate the issue in the prior proceeding.

Factor (2) applies here. However, no hearing was held. Factors (1), (3), and (4) 
are not present in this case. Issue preclusion does not apply. 

Section 8-43-304(1), C.R.S. provides for penalties  of up to $500 per day if an insurer 
fails, neglects, or refuses to obey an order. First, the claimant must prove that the dis-
puted conduct constituted a violation of the statute, rule, or order. Allison v. Industrial 
Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995); Villa v. Wayne Gomez Demoli-
tion & Excavating, Inc., W.C. No. 4-236-951 (ICAO, January 7, 1997). If the insurer 
committed a violation, penalties may be imposed only if the insurer's  actions were not 
reasonable under an objective standard. Reasonableness depends upon whether in-
surer had a rational argument based in law or fact. Diversified Veterans Corporate Cen-
ter v. Hewuse, 942 P.2d 1312 (Colo. App. 1997); Pueblo School District No. 70 v. Toth, 
924 P.2d 1094 (Colo. App. 1996). The standard is "an objective standard measured by 
the reasonableness of the insurer's action and does not require knowledge that the 
conduct was  unreasonable." Colorado Compensation Insurance Authority v. Industrial 
Claim Appeals Office, 907 P.2d 676, (Colo. App., 1995). 

Claimant has failed to establish that Insurer violated any order. Further, there is 
no evidence concerning what effort Insurer or its  agents made to obtain the wage infor-
mation before the information was  provided by Claimant’s counsel. Claimant has not 
shown that Insurer acted unreasonably under the circumstances. Claimant has failed to 
establish by the evidence that a penalty should be imposed against Insurer. 

ORDER

 It is therefore ordered that:

1. Insurer shall pay Claimant permanent partial disability benefits based on an im-
pairment of 27% of the whole person. Insurer may credit any previous payments of 
permanent partial disability benefits. Insurer shall pay Claimant interest at the rate of 
eight percent per annum on any benefits not paid when due.
2. Claimant’s request for a penalty is denied. 

DATED: December 14, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-753-847

ISSUE



 Whether Claimant has established by a preponderance of the evidence that the 
artificial disc replacement surgery recommended by his Authorized Treating Physicians 
(ATP) is reasonable and necessary to cure and relieve the effects of his industrial injury.

FINDINGS OF FACT

 1. On March 12, 2008 Claimant suffered an admitted industrial injury to his 
lower back during the course and scope of his employment with Employer.  Employer 
referred Claimant to Concentra Medical Centers in Fort Collins, Colorado for medical 
treatment.  On March 13, 2008 Claimant was diagnosed with lumbosacral and sacroiliac 
(SI) strains.

 2. On April 17, 2008 Claimant underwent an MRI of his  lower back.  The MRI 
revealed various abnormalities in his lumbar spine between the L3 and S1 levels.

 3. ATP Rosalinda Pineiro, M.D. referred Claimant to Jeffrey A. Wunder, M.D. 
for an evaluation.  On May 7, 2008 Claimant visited Dr. Wunder for an examination.  Dr. 
Wunder remarked that Claimant’s MRI findings suggested “mild bilateral L5 radiculopa-
thy.”  He thus recommended electrodiagnostic studies  to ascertain any nerve root in-
volvement and a L5-S1 interlaminar epidural steroid injection.

 4. On May 14, 2008 Dr. Wunder performed diagnostic studies on Claimant.  
The studies produced normal results.  However, Dr. Wunder referred Claimant for facet 
injections to be performed by John T. Sacha, M.D. in order to identify his pain generator.

 5. On June 11, 2008 Claimant returned to Dr. Wunder for an evaluation.  Dr. 
Wunder remarked that Claimant’s  diagnostic response to the injections revealed that his 
symptoms were discogenic.  He commented that Claimant’s conservative treatment had 
been unsuccessful but recommended a psychological evaluation prior to any surgical 
considerations.

 6. On June 23, 2008 Claimant visited Ron Carbaugh, Psy.D. for a psycho-
logical evaluation.  Dr. Carbaugh noted that Claimant suffered from some anger and re-
sentment toward Employer and the Workers’ Compensation system.  Nevertheless, he 
determined that six psychological counseling sessions would be sufficient “to provide 
[Claimant] cognitive and behavioral strategies for pain, depression, and anger man-
agement.”

 7. Claimant continued to obtain psychological counseling from Dr. Carbaugh 
through Fall 2008.  By October 16, 2008 Dr. Carbaugh remarked that additional diag-
nostic testing in the form of a discogram had been recommended but not scheduled.  
He commented that Claimant had become more and more comfortable with psychologi-
cal treatment and was receptive to discussing relevant issues.  Dr. Carbaugh encour-
aged Claimant to pursue authorization for the discogram and stated that Claimant’s 
follow-up appointments would be “dependent upon his medical treatment course.”



 8. On November 18, 2008 Dr. Sacha performed provocative discograms at 
the L2-3, L3-4 and L4-S1 levels.  He noted that Claimant’s last true disc was  located at 
the L4-L5 level and there was nothing at the L5-S1 level.  The procedure at the L4-L5 or 
L4-S1 level elicited a provocative response and was thus identified as  Claimant’s pain 
generator.

 9. On November 19, 2008 Claimant returned to Dr. Wunder for an evaluation.  
Dr. Wunder remarked that the discography performed by Dr. Sacha revealed “concor-
dant pain reproduction and apparent disk disruption at the most inferior disk.”  He thus 
referred Claimant to Hans C. Coester, M.D. for an examination.

 10. On January 6, 2009 Claimant visited Dr. Coester for an evaluation.  Dr. 
Coester commented that Claimant only had four lumbar vertebrae and noted that 
Claimant experienced pain at the L4-S1 level when he underwent the discography with 
Dr. Sacha.  He explained that Claimant sought to undergo a disc arthroplasty rather 
than a lumbar fusion because Claimant was concerned about wear and tear above the 
fusion.  Dr. Coester recounted that he reviewed the risks  and benefits of a fusion and a 
disc arthroplasty with Claimant.  He commented that a disc arthroplasty constituted a 
reasonable consideration based on Claimant’s young age.  Dr. Coester then referred 
Claimant to Douglas  W. Beard, M.D. to explore whether Claimant constituted a good 
candidate for a disc arthroplasty.

 11. On January 7, 2009 Claimant visited Dr. Beard for an examination.  Dr. 
Beard reviewed Claimant lumbar MRI and discogram.  He stated that the lumbar dis-
cography reflected “exquisite, concise reproduction” of Claimant’s  typical pain symp-
toms.  Dr. Beard thus determined that Claimant’s L4-S1 level constituted his  pain gen-
erator.  He remarked that he reviewed Claimant’s  options.  Dr. Beard first explained that 
Claimant could simply undergo a pain management program.  Second, Claimant could 
undergo fusion surgery, but Dr. Beard expressed concerns about possible degenerative 
changes at the disc above the fusion.  Finally, Dr. Beard stated that Claimant could un-
dergo a disc arthroplasty and commented that the procedure was favorable to a single 
level fusion.  Dr. Beard concluded that he wanted to discuss Claimant’s  condition with 
Dr. Wunder.

 12. On February 25, 2009 Claimant again visited Dr. Beard for a consultation.  
Dr. Beard recounted that Claimant had already undergone diagnostic studies, a psycho-
logical evaluation and a lumbar discography.  He explained that he thus did not have 
much to offer Claimant other than a lumbar disc arthroplasy and Claimant was a suit-
able candidate for the procedure.  Dr. Beard sought authorization to perform the lumbar 
arthroplasy but Insurer denied authorization on March 11, 2009 based on the opinion of 
Alfred P. Luppi, II, M.D.

 13. Dr. Luppi concluded that a lumbar arthroplasty did not constitute a rea-
sonable and necessary procedure for Claimant.  He explained that the Colorado Medi-
cal Treatment Guidelines  (Guidelines) provide that, for a patient to be considered a 
candidate for artificial disc replacement surgery, he must first “meet surgical fusion crite-
ria.”  Dr. Luppi noted that, because Dr. Beard determined that Claimant was not a can-



didate for fusion surgery, disc replacement should not be considered.  Furthermore, Dr. 
Luppi expressed concerns about the longevity of artificial disc replacements.  He noted 
that the Guidelines provide that the “longevity of this prosthetic device has not yet been 
determined.”  Dr. Luppi concluded that, because an artificial disc may only last a few 
years, Claimant would be required to undergo a subsequent back surgery.

 14. On October 16, 2009 Dr. Wunder testified through an evidentiary deposi-
tion in this  matter.  Dr. Wunder expressed concerns about fusion surgery because other 
discs would be placed in jeopardy by the procedure.  He stated that, because disc re-
placement surgery allows patients to retain motion, other discs are not placed in jeop-
ardy.  Dr. Wunder noted that Dr. Beard advocated disc replacement surgery.  He ex-
plained that Dr. Beard had practiced with disc replacement pioneer Dr. Janssen.  Dr. 
Wunder also reviewed Dr. Luppi’s  report and commented that the Guidelines  permit disc 
replacement surgery under some circumstances.  He also noted that there was little 
long-term data regarding the longevity of artificial disc replacements because the pro-
cedure was relatively new.  Dr. Wunder finally remarked that Claimant would probably 
benefit from an artificial disc replacement because of decreased pain and increased 
function.

 15. Claimant’s medical records and the persuasive testimony of Dr. Wunder 
demonstrate that Claimant has established that it is more probably true than not that ar-
tificial disc replacement surgery is reasonable and necessary to cure and relieve the ef-
fects of his industrial injury.  Initially, Claimant underwent a discography that identified 
the L4-S1 level as the pain generator in his lower back.  Because conservative treat-
ment was unsuccessful, Dr. Wunder directed Claimant to undergo a psychological 
evaluation prior to considering surgical recommendations.  Although Claimant initially 
demonstrated some anger and resentment toward Employer and the Workers’ Com-
pensation system, he progressed and became a suitable surgical candidate.  Doctors 
Wunder, Coester and Beard noted that fusion surgery reduces a patient’s  cervical range 
of motion.  Fusion surgery also creates  an increased risk for developing degeneration of 
the discs above the fused levels because of increased stress.  In contrast, disc re-
placement surgery is beneficial because it permits the patient to enjoy continued cervi-
cal range of motion.  Moreover, there is decreased risk for degeneration of adjacent 
discs because of the absence of increased stress.  Although Dr. Luppi explained that an 
artificial disc replacement was  not reasonable and necessary for Claimant because the 
procedure was not justified under the Guidelines, the record reveals that Claimant ex-
hausted conservative treatment, psychological concerns were addressed through coun-
seling and a pain generator has been identified at the L4-S1 level through a discogra-
phy.  Therefore, based on the recommendations of doctors Wunder and Beard, disc re-
placement surgery is a reasonable and necessary procedure for Claimant.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-



102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. Respondents are liable for authorized medical treatment that is reason-
able and necessary to cure and relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
The determination of whether a particular treatment modality is reasonable and neces-
sary to treat an industrial injury is a factual determination for the ALJ.  In Re of Parker, 
W.C. No. 4-517-537 (ICAP, May 31, 2006); In re Frazier, W.C. No. 3-920-202 (ICAP, 
Nov. 13, 2000).

 5. The Guidelines, W.C.R.P. 17, Exhibit 1, relating to Low Back Pain, discuss 
Artificial Lumbar Disc Replacements  in Section F. 9.  The indications for surgery include 
the following:

Symptomatic one-level degenerative disc disease established by objective test-
ing (CT or MRI scan followed by positive provocation discogram);

Symptoms unrelieved after six months of active non-surgical treatment;

All pain generators are adequately defined and treated;

All physical medicine and manual therapy interventions are completed; 

Spine pathology limited to one level;

Psychosocial evaluation with confounding issues addressed.



 6. As found, Claimant’s medical records and the persuasive testimony of Dr. 
Wunder demonstrate that Claimant has established by a preponderance of the evidence 
that artificial disc replacement surgery is reasonable and necessary to cure and relieve 
the effects of his  industrial injury.  Initially, Claimant underwent a discography that identi-
fied the L4-S1 level as the pain generator in his  lower back.  Because conservative 
treatment was unsuccessful, Dr. Wunder directed Claimant to undergo a psychological 
evaluation prior to considering surgical recommendations.  Although Claimant initially 
demonstrated some anger and resentment toward Employer and the Workers’ Com-
pensation system, he progressed and became a suitable surgical candidate.  Doctors 
Wunder, Coester and Beard noted that fusion surgery reduces a patient’s  cervical range 
of motion.  Fusion surgery also creates  an increased risk for developing degeneration of 
the discs above the fused levels because of increased stress.  In contrast, disc re-
placement surgery is beneficial because it permits the patient to enjoy continued cervi-
cal range of motion.  Moreover, there is decreased risk for degeneration of adjacent 
discs because of the absence of increased stress.  Although Dr. Luppi explained that an 
artificial disc replacement was  not reasonable and necessary for Claimant because the 
procedure was not justified under the Guidelines, the record reveals that Claimant ex-
hausted conservative treatment, psychological concerns were addressed through coun-
seling and a pain generator has been identified at the L4-S1 level through a discogra-
phy.  Therefore, based on the recommendations of doctors Wunder and Beard, disc re-
placement surgery is a reasonable and necessary procedure for Claimant.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Respondents are financially responsible for Claimant’s  artificial disc re-
placement surgery.

2. Any issues not resolved in this Order are reserved for future determina-
tion.

DATED: December 14, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-015-905

ISSUES



¬ Did claimant prove by a preponderance of the evidence that his cervical fusion 
procedure in 2009 was reasonable and necessary to cure and relieve the effects of his 
injuries at employer in 1988 and 1990?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Claimant's date of birth is July 16, 1946; his age at the time of hearing was 63 
years.  Claimant worked for employer as a mechanic.  Claimant sustained two admitted 
injuries while working for employer: A lower back injury on January 4, 1988 (W.C. No. 3-
889-181); and a right shoulder injury on October 5, 1990 (W.C. No. 4-015-905).  
2. At the time of his work-related injury on January 4, 1988, claimant was adjusting 
the tracking of a conveyor belt, which came loose and knocked him to the floor. Claim-
ant fell a couple of feet to the floor, landing on his back, shoulder, and neck.
3. As a result of his work-related injuries, employer admitted liability for  permanent 
total disability benefits, effective May 5, 1992.  On September 10, 1993, the director of 
the Division of Workers’ Compensation entered an order approving a settlement be-
tween claimant and employer.  The terms of the settlement left open employer’s obliga-
tion to provide reasonable and necessary medical benefits.
4. Claimant has an extensive history of using alcohol and a 2-pack per day history 
of smoking cigarettes from approximately age 20 ongoing.  Claimant also has had a 
problem with obesity.  Various treating physicians have encouraged claimant to quit 
smoking, stop drinking, and lose weight.
5. Claimant underwent medical treatment over the years with a number of author-
ized treating physicians, including Neurologist Peter S. Quintero, M.D.  At employer’s 
request, Dr. Quintero reviewed numerous medical records, summarized claimant’s 
treatment, and provided his opinion concerning causation of claimant’s cervical symp-
toms.  Dr. Quintero prepared a report dated July 5, 2009, and testified at hearing as a 
medical expert in the area of Neurology.
6. Physiatrist Gregory Reichhardt, M.D., has been claimant’s authorized treating 
physician since October 15, 2008.  Dr. Reichhardt referred claimant to Orthopedic Sur-
geon Hugh D. McPherson, M.D., for evaluation of his cervical complaints on March 13, 
2009.  Claimant reported an eight-year history of right-sided neck pain.  Dr. McPherson 
diagnosed the following cervical conditions: Severe cervical spondylosis (arthritis); con-
genital fusion of the C4 and C5 vertebrae; and stenosis at the C3-4, C5-6, and C6-7 
levels of his cervical spine.  Dr. McPherson expressed concern that the degenerative 
disease and arthritic changes in claimant’s cervical spine had progressed, such that, 
even a minor fall could leave claimant paralyzed.  Dr. McPherson therefore recom-
mended urgent surgery to fuse claimant’s cervical spine from C3 through the C7 levels.  
Dr. McPherson performed the fusion surgery on April 21, 2009.
7. Claimant believes his work-related injury on January 4, 1988, proximately caused 
his need to undergo the cervical fusion performed by Dr. McPherson some 21 years af-
ter his injury.  Claimant’s cervical symptoms markedly improved following the surgery. 
8. Crediting the medical opinion of Dr. Quintero, the first record evidence of claim-
ant complaining of neck symptoms occurred some 12 years after his injury when Ellen 



Price, D.O., examined him on January 10, 2000.  At that time, claimant complained to 
Dr. Price of significant neck pain.  Dr. Price referred claimant for a magnetic resonance 
imaging (MRI) scan of his cervical spine, which revealed cervical stenosis at the C5-6 
level due to a broad-based disk, a small disk protrusion at the C6-7 level, and degen-
erative disk disease (DDD) throughout his cervical spine from C4 to C7.  Dr. Price re-
ferred claimant for an electro-diagnostic, EMG/nerve conduction study on February 16, 
2000, which ruled out cervical radiculopathy.    
9. Dr. Price referred claimant for acupuncture treatment, which failed to alleviate his 
neck symptoms.  Dr. Price referred claimant for a CT of his cervical spine, which re-
vealed a congenital, solid fusion of the C4 and C5 vertebrae, multi-level facet disease, 
osteophyte formation throughout, and stenosis of the neuroforamina.  Dr. Price also en-
couraged claimant to lose weight.  By July 23, 2004, Dr. Price reported that claimant 
had lost some 48 pounds.
10. Dr. Quintero opined that claimant’s cervical pathology and need for surgery were 
unrelated to his lower back and shoulder injuries at employer.  Dr. Quintero wrote:
11. Following each of those accidents the claimant had no complaints of neck pain, 
nor did he have complaints of radiating arm pain.  It was not until January 10, 2000, 
over nine years after the accident, that he first had documentation of neck pain, as 
noted by Dr. Ellen Price.  It would be my opinion that the development of his neck pain 
and radiculopathy are due to progressive degenerative arthritis and degenerative disc 
disease of the cervical spine. 
12. (Emphasis added).
13. Dr. Quintero persuasively testified that two of claimant’s cervical vertebrae were 
congenitally fused (the C4 vertebra fused to the C5).  In a normal spine, these vertebrae 
are individual motion segments, allowing motion of the cervical spine.  However, the 
congenital fusion of C4 and C5 eliminated a motion segment, unnaturally increasing 
motion at the adjoining vertebral segments above and below the fused C4-5 segment.  
This fusion accelerated progression of the natural degenerative process in claimant’s 
cervical spine.
14. Dr. Quintero further explained that claimant’s cervical spine has evidence of facet 
disease, which involves degenerative changes from arthritis of the facet joints of the 
spine, and evidence of osteophytes, which are calcium deposits from a build up of cal-
cium.  Facet disease and osteophytes indicate a chronic degenerative arthritic process 
caused or accelerated by age, alcohol consumption, smoking, obesity, and decondition-
ing.  Claimant had all of these factors contributing and accelerating his degenerative ar-
thritic process.
15. Claimant failed to show it more probably true than not that either his lower back 
or shoulder injuries at employer caused, accelerated, or reasonably aggravated the de-
generative arthritis in his cervical spine and his need for surgery by Dr. McPherson.  
Crediting the medical opinion of Dr. Quintero, the Judge finds: It is medically probable 
that the degenerative changes in claimant’s cervical spine are chronic, and not the re-
sult of acute changes from an injury some 21 years earlier.  It is more probably true that 
the chronic degenerative arthritis in claimant’s cervical spine was caused, accelerated, 
or aggravated by his age, alcohol consumption, smoking, obesity, and deconditioning.         



CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Claimant argues he has proven by a preponderance of the evidence that his  cer-
vical fusion procedure in 2009 was reasonable and necessary to cure and relieve the 
effects of his injury at employer in 1988.  The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2009), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

Respondent thus is  liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

 Here, the Judge found that claimant failed to show it more probably true than not 
that either his lower back or shoulder injuries at employer caused, accelerated, or rea-
sonably aggravated the degenerative arthritis in his cervical spine and his need for sur-
gery by Dr. McPherson.  Claimant thus  failed to prove by a preponderance of the evi-



dence that Dr. McPherson’s surgery was reasonable and necessary to cure and relieve 
the effects of his injuries at employer.      

The Judge credited the medical opinion of Dr. Quintero as persuasive.  As found, 
the degenerative changes  in claimant’s cervical spine are more likely chronic, and not 
the result of acute changes from an injury some 21 year earlier.  The Judge found it 
more probably true that the chronic degenerative arthritis in claimant’s cervical spine 
was caused, accelerated, or aggravated by his age, alcohol consumption, smoking, 
obesity, and deconditioning.

The Judge concludes that employer should not be liable to pay for treatment of 
claimant’s cervical spine disease or for the cervical-fusion surgery performed by Dr. 
McPherson.  Claimant’s request for an award of medical benefits for treatment of his 
cervical spine disease should be denied and dismissed.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s request for an award of medical benefits to cover treatment of 
his cervical spine disease is denied and dismissed.

2. Claimant’s request for an award of medical benefits  to cover the cervical-
fusion surgery performed by Dr. McPherson is denied and dismissed. 

3. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _December 16, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-796-329

ISSUES

 Whether Claimant sustained a compensable injury to his  right knee on June 18, 
2009.

 If compensable, whether Claimant is entitled to an award of medical benefits.

 If compensable, a determination of Claimant’s Average Weekly Wage including a 
determination of Claimant’s wages from concurrent employment.



 If compensable, whether Claimant is entitled to an award of temporary total dis-
ability benefits form the period from June 19 through and including August 25, 2009.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed as a night foreman for Employer. Claimant’s  date 
of hire with Employer was October 13, 2008.  In addition to this employment Claimant 
also worked for the Army/Air Force Exchange Service.

 2. Claimant’s job as a night foreman for Employer involved unloading of 
trucks and stocking of shelves in a grocery store.  Claimant’s job duties required him to 
bend at the knees, use a step stool and work on his knees.  Claimant would typically 
spend 6 hours of an 8-hour shift stocking shelves.

 3. On June 18, 2009 Claimant was leaving the backroom of the King Soop-
ers  store to clock-out.  Claimant was under instructions from Employer to not work over-
time and was rushing to clock out on time.   As he was walking up aisle 14 of the store 
to catch up with another employee, Tim Deveaux, to tell him he had done a good job 
Claimant stepped hard on his right foot and heard a popping in his right knee.  

 4. At the time Claimant stepped and experienced a popping in this right knee 
he did not catch his foot on any object, slip on the floor or move to avoid any obstacle 
present in the workplace.  Claimant was simply trying to catch up with a co-employee 
when he stepped and experienced the popping in his right knee.  After this occurred, 
Claimant limped to the time clock to clock out.

 5. Claimant was referred by Employer for treatment at Concentra Medical 
Centers and was initially evaluated by Dr. Randall Jones, D.O. on June 18, 2009.  
Claimant gave a history to Dr. Jones that a the time he felt the pop in the knee he was 
not twisting and that it was just a normal kind of heel strike and then Claimant felt the 
pop as he was putting weight on it.  The ALJ finds this history to be credible and per-
suasive.

 6. Claimant underwent an MRI of the right knee on July 9, 2009 that revealed 
a tear of the posterior horn of the medial meniscus of the right knee.  Claimant under-
went surgical repair of the torn menisus by Dr. Steven Waskow, M.D. on August 5, 2009.

7. Claimant had no problems with his right knee prior to June 18, 2009.
8. Claimant was evaluated by Dr. Timothy Hall, M.D. on August 6, 2009.  Dr. Hall 
opined that Claimant’s job duties can create excessive load on the knee and set up the 
meniscus for injury.  Dr. Hall theorized that the excessive loads predisposed Claimant to 
have an injury that wouldn’t normally happen.  The ALJ finds Dr. Hall’s opinion and the-
ory on causation to be unpersuasive.



9. Claimant has failed to prove by a preponderance of the evidence that a nexus or 
causal connection exists between his employment and the injury to his right knee.  
Claimant has failed to prove by a preponderance of the evidence that he sustained a 
compensable injury to his right knee on June 18, 2009.

CONCLUSIONS OF LAW

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts  in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  

The Judge's factual findings  concern only evidence that is  dispositive of the is-
sues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has  rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

Proof of causation is a threshold requirement that an injured employee must es-
tablish by a preponderance of the evidence before any benefits are awarded.  Section 
8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 846 (Colo. 
App. 2000).

The evidence must establish the causal connection with reasonable probability, 
not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 P.2d 106 
(Colo. App. 1971).  Reasonable probability exists if the proposition is supported by sub-
stantial evidence which would warrant a reasonable belief in the existence of facts sup-
porting a particular finding.  F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 
1985).  An award of benefits may not be based upon or denied upon speculation or con-
jecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 (1952); Indus. 
Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957).

 In order to recover benefits a claimant must prove that he sustained a compen-
sable injury.  A compensable injury is one which arises out of and in the course of em-
ployment.  Section 8-41-301(1)(b), C.R.S.  The “arising out of” test is one of causation.  



It requires that the injury have its origins  in an employee’s work-related functions.  There 
is  no presumption that an injury which occurs  in the course of a worker’s employment 
arises out of the employment.  Finn v. Indus. Comm’n, 165 Colo. 106, 437 P.2d 542 
(1968).  It is the claimant’s burden to prove by a preponderance of the evidence that 
there is a direct causal relationship between the employment and the injuries.  Ramsdell 
v. Horn, 781 P.2d 150 (Colo. App. 1989).  

 The determination of whether there is  a sufficient “nexus” or causal relationship 
between the claimant’s  employment and the injury is one of fact that the ALJ must de-
termine based on a totality of the circumstances.  Moorhead Machinery & Boiler Co. v. 
DelValle, 934 P.2d 861 (Colo. App. 1996).  Temporal proximity or correlation is not cau-
sation.  Scully v. Hooters of Colorado Springs, W.C. No. 4-745-712 (October 27, 2008).

 As found, Claimant has failed to prove the required nexus or causal relationship 
between his employment with Employer and the injury.  Claimant argues that the condi-
tions of his  employment placed his  knee in a weakened condition that predisposed him 
to the injury to his knee.  Claimant relies upon the report of Dr. Hall in support of this  ar-
gument.  Dr. Hall’s opinion that the conditions of Claimant’s employment can create ex-
cessive load on the knee is unsupported by any persuasive evidence.  Claimant had no 
pre-existing symptoms or problems in his right knee even though he had been perform-
ing this work for several months prior to June 18, 2009.  There is also no persuasive 
evidence that Claimant was experiencing any pain or symptoms in the right knee as a 
result of his work during the work day or immediately prior to stepping down in a normal 
heel strike fashion and feeling a popping in his  knee.  No persuasive medical evidence 
exists  in the record of any pre-existing degenerative changes in the right knee that 
would be evidence of the excessive loading as postulated by Dr. Hall.    Dr. Hall’s opin-
ion that Claimant’s job “can” cause excessive loading is phrased in the nature of a pos-
sibility, not a reasonable probability, and represents speculation or conjecture that is un-
persuasive and insufficient to meet Claimant’s burden of proof.

 The ALJ concludes that while Claimant was rushing to clock out to avoid overtime 
there is  no persuasive evidence that Claimant’s  rushing had any causal effect or rela-
tionship to his  stepping down and experiencing a popping in his right knee.  As Claimant 
told Dr. Jones, he was walking and with a normal heel strike experienced the popping in 
the knee.  Although Claimant also testified that he stepped hard on his  right foot there is 
no persuasive evidence that this act of stepping hard bore a nexus or causal connection 
to the injury to his knee.

 The ALJ concludes that the facts of this case are analogous  to the facts  in Wallis 
v. Craig Hospital, W.C. No. 4-627-742 (July 6, 2006) and Licalzi v. Sky Ridge Medical 
Center, W.C. No. 4-661-550 (September 7, 2006).  In Licalzi, an injury from an unex-
plained fall was held not to be compensable as it did not arise out of the employment 
because no direct causal relationship existed between the employment and the claim-
ant’s fall.  In Wallis, claimant’s injury to her right knee by merely turning and taking a 
step toward the front of a wheelchair was held not to be compensable as not arising out 
of the employment.  The claimant’s  testimony in Wallis was that “ as I took a step on my 



knee, sharp pain and couldn’t put weight on my knee”.  This  testimony is  substantially 
similar to Claimant’s testimony here as to how his  right knee pain began on June 18, 
2009.  The ALJ concludes  that there is  no persuasive evidence in the record to explain 
Claimant’s right knee injury other than it occurred simply from the Claimant stepping on 
his right foot with a normal heel strike and experiencing a popping in his right knee fol-
lowed by the inability to bear weight on the knee.  Although Claimant’s injury occurred in 
the course of his employment the injury did not arise out of the employment and there-
fore is not compensable.

 In light of the ALJ’s  finding and conclusion that Claimant did not sustain a com-
pensable injury on June 18, 2009 the ALJ does not specifically address the remaining 
issues concerning medical benefits, average weekly wage or temporary total disability 
benefits. 

ORDER

 It is therefore ordered that:

 Claimant’s claims for compensation and medical benefits  for the injury of June 
18, 2009 to his right knee are denied and dismissed in their entirety.

DATED:  December 16, 2009

       

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-803-135

ISSUES

•  Whether Claimant’s motor vehicle accident of August 22, 2009, arose out of and 
in the course and scope of his employment rendering it a compensable injury; and 
•  Whether Claimant is entitled to medical benefits to treat such injury, including 
treatment already received through Exempla.  

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as follows:

1. Employer owns and runs 19 franchises for a nationally franchised pizza restau-
rant.  
2. Employer originally hired Claimant in February 2009 as an “insider” which meant 
that his primary duty was working inside the store making pizzas.  



3. The franchise agreement permits only three types of positions for employees:  
insiders, drivers and management.  An employee must have a clean driving record for 
two years in order to qualify as a driver or manager.
4. Claimant had performed well as an insider and was being considered for other 
positions.  Employer reviewed Claimant’s driving record and discovered that his license 
had been suspended.  As such, the Claimant was not qualified to be a driver or man-
ager.  
5. In order to encourage and reward employees who performed well, but did not 
meet the driving record qualifications, Employer created a position entitled, “non-driving 
intern.”  Due to Claimant’s performance as an insider, Employer promoted Claimant into 
the position of non-driving intern (“NDI”) in early August 2009.  
6. The NDI position required the Claimant to act as a manager when the store 
manager was not present.  Claimant’s duties included running the shift, managing em-
ployees, dealing with customers and handling the money.  
7. Claimant typically closed the store in which he worked, which meant that he was 
required to handle the money in some manner before leaving for the night.    
8. Employer’s Vice President of Human Resources, Litman, testified that Claimant’s 
job responsibilities did not include making bank deposits.  She then testified that Claim-
ant was allowed to make bank deposits provided he followed proper protocol.  Accord-
ing to Litman, Claimant had several options regarding how to handle the money.  
Claimant could make a bank deposit by traveling with an authorized driver to the bank; 
he could call a manager to take him to the bank; he could walk or ride a bike to the bank 
with a driver following in a car; or he could have left the money in the safe.  Employer 
offered Claimant several choices with respect to handling the money, but did not specifi-
cally prohibit the Claimant from handling the money.  Rather, Claimant was required to 
handle the money in some manner.    
9. Claimant signed a non-driving agreement on February 2, 2009, in which he ac-
knowledged that he was not authorized to use a motor vehicle of any kind in the further-
ance of the business of Employer.  This included making bank deposits.  
10. Claimant credibly testified that he was aware that he was prohibited from driving, 
but that his managers had also told him that they did not want the bank deposit left in 
the safe overnight.  Claimant agreed that it would have been most convenient to leave 
the deposit in the safe, but he did not feel this was an option based on the conversa-
tions he had with his managers.  
11. On August 22, 2009, Claimant closed the store and asked a driver to take him to 
the bank to make the deposit.  The driver declined to take Claimant so Claimant took 
the bank deposit by driving his own vehicle.  At approximately 2:00 a.m., while on his 
way to the bank, Claimant was involved in a motor vehicle accident when a drunk driver 
ran a red light and struck Claimant’s vehicle.  Another employee was following Claimant 
to the bank and witnessed the accident.  
12. Claimant initially received treatment in the emergency room of Exempla Lutheran 
Hospital.  Following his discharge from the hospital, Claimant received medical treat-
ment at Exempla Green Mountain Medical Center.  
13. Claimant admitted to his Employer that on August 22, 2009, he violated the non-
driving agreement, which resulted in termination of his employment.  



14. Based on the foregoing, Claimant has established that he was injured in an 
automobile accident while in the course and scope of his employment with Employer.  
Employer did not specifically direct Claimant not to handle the money or make bank de-
posits rather the Employer regulated the manner in which Claimant was to handle the 
money or make bank deposits. Accordingly, Claimant’s act of driving to the bank, a vio-
lation of the non-driving agreement, was not outside the sphere of his employment.    

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Judge makes the following conclusions of 
law:

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its mer-
its.  Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).  

4. A claimant must prove by a preponderance of the evidence that his injury arose 
out of the course and scope of his employment with employer.  Section 8-41-301(1)(b), 
C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury occurs "in 
the course of" employment where claimant demonstrates that the injury occurred within 
the time and place limits of his employment and during an activity that had some con-
nection with his work-related functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 
(Colo. 1991).  The "arise out of " requirement is narrower and requires claimant to show 
a causal connection between the employment and injury such that the injury has its ori-
gins in the employee's work-related functions and is sufficiently related to those func-
tions to be considered part of the employment contract.  See id.  



5. For purposes of determining the compensability of an injury, an employer’s direc-
tion to an employee falls into one (1) of two (2) categories.  The employer’s directive 
may limit the sphere of the employment relationship, or it may simply regulate the em-
ployees’ conduct while he is engaged in such employment.  Ramsdell v. Horn, 781 P.2d 
150, 152 (Colo. App. 1989).  For an employer to limit the sphere of employment, the 
employer must give a general directive for the employee to cease all activity even if just 
on a temporary basis.  Id. at 152.  If an employee violates this type of directive, the em-
ployee is no longer within the sphere of employment so that any injury occurring to the 
employee does not arise out of or in the course of her employment.  Id. at 152.  By con-
trast, an employer’s directive may simply regulate the employee’s conduct while she is 
engaged in such employment.  The Ramsdell Court is clear that if an employee violates 
this type of directive, the compensability of an injury is not affected.  Id. at 152. 

6. Claimant has established by a preponderance of the evidence that he was in the 
course and scope of his employment when he was injured in a car accident on August 
22, 2009.  At the end of each shift, Claimant’s job duties required him to handle the 
money the store had collected over the day.  The Employer had never issued a directive 
to Claimant that prohibited him from making bank deposits or handling the money in one 
way or another.   While it is true that the non-driving agreement prohibited Claimant 
from driving a vehicle to perform that specific job duty, such directive did not remove 
Claimant from the sphere of employment.  It merely regulated Claimant’s conduct while 
he was engaged in that job duty.  Accordingly, Claimant’s workers’ compensation claim 
is compensable.  

7. Because Claimant’s workers’ compensation claim is compensable, Claimant is 
entitled to reasonable and necessary medical treatment related to such claim.  Respon-
dents are liable for payment of all such reasonable and necessary treatment, including 
treatment already rendered subject to the fee schedule.  

ORDER

 It is therefore ordered that:

1. Claimant’s injury occurred in the course and scope of his employment, and there-
fore, compensable.

2. Respondents shall be liable for all reasonable and necessary medical treatment 
related to the work injury, including payment for treatment already rendered subject to 
the fee schedule.
3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
4. All matters not determined herein are reserved for future determination.

DATED:  December 16, 2009

Laura A. Broniak



Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-787-243

ISSUES

The issue to be determined is whether Claimant sustained a compensable injury 
in or about January of 2009.  

FINDINGS OF FACT

1. On or about January 20, 2009, Claimant was performing her duties for the 
Respondent-Employer as a playground monitor when a student weighing upwards of 
195 pounds ran and jumped on her back and neck.  She landed on the left side of her 
body jarring her neck and left shoulder.

2. Initially, Claimant felt a little stiff but did not feel any pain.  When Claimant awoke 
the next morning, she noticed aching in the left neck and shoulder.  Over the course of 
the next day, Claimant’s symptoms progressed such that on January 22, 2009 she went 
to Dr. Tucker, who is a chiropractor in La Junta, Colorado.

3. At the initial visit with Dr. Tucker, Claimant was having left neck pain and left 
shoulder pain.  She advised Dr. Tucker that she had had similar symptoms in the past 
but her most recent symptoms are related to an accident at work when a young child 
pulled on her arm and another child jumped on her back.  Dr. Tucker noted that the in-
jury happened earlier in the week and that she had been using ice and holding her left 
arm against her body to relieve symptoms.  Dr. Tucker noted that arm movements and 
head movements provoked left arm pain, hand numbness, and lower neck pain.  Claim-
ant treated with Dr. Tucker up through February 10, 2009.

4. Ultimately, at her employer’s direction, Claimant presented to James Satt, M.D., 
on February 10, 2009.  Claimant gave Dr. Satt a history of being jumped from behind on 
schoolyard with her left arm fixed in extension.  Dr. Satt diagnosed left shoulder im-
pingement with residual neuropathy and neck pain.  Dr. Satt referred Claimant out for an 
MRI of the cervical spine.

5. On February 10, 2009, an MRI of the cervical spine was done which revealed a 
mild disc bulge at C4-5, a left sided disc protrusion at the C5-6 level with left sided disc 
protrusion causing some narrowing of the left neural foramina at both levels, and a disc 
protrusion at the C6-7 level impressing on the thecal sac, touching the spinal cord with-
out posterior displacement.  The rest of the disc levels were within normal limits.



6. At Dr. Satt’s referral, Claimant presented to Scott Stanley, M.D. on    March 4, 
2009.  Claimant told Dr. Stanley that she was on playground duty when a student 
“charged at her.”  There was a scuffle and another student jumped on her upper back 
and shoulder region.  Claimant told Dr. Stanley that she noted some aching but the next 
morning her pain had worsened with radicular symptoms down the left upper extremity.  
Claimant advised Dr. Stanley that she had had a prior rotator cuff injury in 2004 and she 
initially thought her present symptoms were a recurrence of the prior injury.  Claimant 
described the pain as both aching and stabbing in character in her left arm.  Upon ex-
amination, Dr. Stanley found limitations in range of motion of the neck, a diminished tri-
ceps and brachloradialis reflex in the left side, and some diminished sensation in the 
lateral aspect of the arm and in the radial aspect of the forearm.  Dr. Stanley noted a 
positive Spurling test on the left side.  Dr. Stanley diagnosed a left sided disc herniation 
at C5-6 and C6-7 along with left shoulder tendinitis.  Dr. Stanley prescribed medication, 
physical therapy, and an epidural steroid injection for the cervical spine.

7. On March 16, 2009, Claimant had an epidural steroid injection in the cervical 
spine.  The injection gave Claimant transient relief but her symptoms returned.  In a 
note dated April 1, 2009, Dr. Stanley mentioned that Claimant continued to have pain in 
both the C6 and C7 dermatomal distribution.  On April 1, 2007, Dr. Stanley recom-
mended Claimant have a C5 through C7 anterior cervical discectomy and fusion.  On 
May 6, 2009, Claimant had a follow-up appointment with Dr. Stanley found an un-
changed pain pattern in the C6-C7 dermatomal distribution.  Dr. Stanley also found that 
Claimant had weakness in her left arm, which would respond very quickly to decom-
pression and fusion surgery.

8. On April 2, 2009, Claimant presented herself to David Richman, M.D.  On this 
date, Claimant told Dr. Richman that on January 20, 2009, she was working as a cross-
ing guard and playground aide when a student ran and jumped on her back and neck.  
Claimant landed on the left side of her body.  She told Dr. Richman that initially she felt 
all right but when she woke up the next morning, she had aching in her left neck and 
shoulder, which gradually worsened over the ensuing weeks.  Dr. Richman made note 
that Claimant had a history of neck, back, and shoulder problems but was functioning 
well over the last several years.  At this evaluation, Claimant was having aching in the 
left and posterior head, stabbing, burning, and aching in the neck radiating down into 
the left shoulder, left arm, and down into the thumb, index, and long fingers.  Upon ex-
amination, Claimant had significantly decreased range of motion of the cervical spine 
with a strongly positive Spurling’s test for shoulder and arm pain with paresthesia into 
the hand.  Dr. Richman testified that Spurling’s test is an indication of a cervical disc in-
jury.  Dr. Richman also found some impingement in the left shoulder with pain anteriorly 
but rotator cuff testing revealed no significant weakness.

9. As part of his evaluation, Dr. Richman reviewed multiple prior medical records 
including an MRI done on February 10, 2009.  Dr. Richman’s impression at this visit was 
a left upper extremity radiculopathy, primarily at the C-6 level, which appears to be 
trauma related from the work injury of January 20, 2009.  Dr. Richman recommended 



referral back to Dr. Stanley for consideration of a cervical discectomy and fusion be-
tween C5-6 and C6-7.

10. On November 5, 2002, Claimant had undergone a Division Independent Medical 
Examination (“D.I.M.E.”) by Dr. Richman.  At this evaluation, Claimant was having pain 
in her mid back, left shoulder, neck with some aching and numbness down to the left 
hand.  Based upon his evaluation, Dr. Richman gave Claimant the following diagnoses:  
a thoracolumbar strain and myofascial pain, left shoulder impingement syndrome and 
bicipital tendinitis, cervical myofascial pain which likely is reactive to the left shoulder 
with no direct documentation of cervical injury and no mechanism of cervical injury 
documented, and left SI joint pain/sprain.  Dr. Richman gave Claimant a 6% whole per-
son impairment for the thoracic spine, a 10% whole person impairment for the lumbar 
spine, and a 3% whole person impairment for the left upper extremity.  This combined to 
a 16% whole person impairment.  As part of his D.I.M.E., Dr. Richman did not include an 
impairment of the cervical spine since there was no documented injury and the range of 
motion deficits were due to reactive myofascial pain emanating from the left shoulder.

11. Subsequent to his D.I.M.E., Claimant continued to have problems with her left 
shoulder including pain and stiffness radiating into the neck with numbness and tingling 
down the arm into the hand.  She received treatment on a sporadic basis up through 
approximately 2006.  An MRI was done on February 6, 2004, which revealed a C5-6 
disc dessication with a small central disc protrusion impinging on the anterior thecal sac 
touching the spinal cord.  All other disc levels including the C6-7 level were normal.  
There are no medical records that reveal treatment for the left shoulder or neck between 
2006 and the date of the injury.  Claimant testified that in the approximately two years 
prior to the January 20, 2009 incident, she had left shoulder pain, which radiated into 
her neck several times per month.  However, the pain was not constant and would sub-
side with over-the-counter medication.  Since the January 20, 2009 accident, Claimant’s 
neck pain has been constant in nature.  Also, Claimant testified that her pain now ema-
nates from her neck and radiates down into her left shoulder as opposed to pain ema-
nating from the shoulder into her neck.

12. On January 22, 2009, Claimant reported the incident to Debbie Bogner. Claimant 
was advised that she couldn’t report the injury since it had been more than 24 hours 
since the incident occurred.  Claimant made some inquiries and found out that she 
could still report the injury.  Claimant then reported the injury on February 9, 2009 to 
Judy Davidson, who directed Claimant to Dr. James Satt for treatment.

13. Claimant has continued to work at her usual jobs as a personal care assistant 
and as a playground aide since January 20, 2009.

14. At request of Respondents, Dr. Mark Paz examined Claimant on June 1, 2009.  
Dr. Paz reviewed medical records dating back to 2002.  Based on the history, his ex-
amination of Claimant, and a review of her medical records, Dr. Paz opined that Claim-
ant’s current neck and shoulder symptoms are not related to the January 20, 2009 inci-
dent.  Dr. Paz believes Claimant’s present problems are related to Claimant’s preexist-



ing degenerative disc disease and prior shoulder problems.  Dr. Paz agreed that shoul-
der problems can cause neck pain and stiffness.  Dr. Paz recognized that the incident of 
January 20, 2009 has the potential to have “aggravated, temporarily or permanently,” 
Claimant’s symptoms.  In addition, Dr. Paz, unlike Dr. Richman, never evaluated Claim-
ant prior to the January 20, 2009 incident.

CONCLUSIONS OF LAW

1. A Claimant in a workers’ compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-43-201 C.R.S.  A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case must be inter-
preted neutrally, neither in favor of the rights of the Claimant nor in favor of the rights of 
the respondents.  Section 8-43-201 C.R.S.

2. Claimant’s unrefuted testimony is that on January 20, 2009, she was involved in 
an incident while working as a playground aide wherein a large student ran and jumped 
on her back and neck.  Claimant’s history as to what happened is corroborated in the 
histories given the various health care providers who have treated and/or evaluated her 
since January 20, 2009.  Subsequent to being injured on the above date, Claimant has 
complained of neck pain with radicular symptoms down into the left arm as evidenced in 
the records of Dr. Tucker, Dr. Satt, Dr. Stanley, and Dr. Richman.

3. Dr. Richman has credibly opined that Claimant sustained a cervical spine injury 
with a radiculopathy mainly at the C6 level, which appears to be related to the work in-
jury of January 20, 2009.  Dr. Richman was aware of Claimant’s past medical history, 
including her problems with her left shoulder and neck and the herniated disc at C5-6.  
Nonetheless, based in part on the fact that there was no medical records for several 
years prior to the January 20, 2009 incident reflecting treatment for any neck or shoul-
der problems coupled with Claimant’s history that she was functioning well for the same 
time period, Dr. Richman concluded that Claimant injured her cervical spine on January 
20, 2009.  Dr. Richman also based his conclusion on his review of the MRI done on 
February 10, 2009, which revealed not only the C5-6 disc herniation but also a C6-7 
disc herniation, which was impressing on the thecal sac.  Dr. Richman felt this showed a 
change from the 2004 MRI.  Finally, Dr. Richman in his report found a strongly positive 
Spurling’s test, which is indicative of a cervical disc injury.

4. It is recognized that Dr. Paz feels that Claimant did not sustain an injury to her 
cervical spine as a result of the January 20, 2009 incident.  Dr. Paz bases his opinion on 
the fact that Claimant had a prior degenerative disc disease along with neck pain, left 
shoulder pain, and numbness and tingling down the left extremity.  However, Dr. Paz 
stated in his report that the reported mechanism of injury could have the potential to 
have aggravated, temporarily or permanently, Claimant’s cervical symptoms.  Dr. Paz 



also admitted that a shoulder injury such as what Claimant had prior to January 20, 
2009 can cause cervical symptomatology.

5. The ALJ concludes that Dr. Richman is more credible and persuasive than Dr. 
Paz.  Dr. Richman, unlike Dr. Paz, had the opportunity to evaluate Claimant both before 
and after the January 20, 2009 incident; the first time being the D.I.M.E. done on   No-
vember 5, 2002.  In his D.I.M.E. of 2002, Dr. Richman opined that Claimant’s neck 
symptoms were reactive in nature and were related to her left shoulder impingement 
syndrome.  Dr. Richman, in his 2002 D.I.M.E., made it clear that there was no injury to 
Claimant’s neck.  Dr. Richman credibly testified that Claimant’s symptoms are different 
than what she had prior to the January 20, 2009 incident and this is supported by the 
2009 MRI and the other tests done by Claimant’s treating physicians.

6. Claimant credibly testified that since the January 20, 2009 incident, she has had 
ongoing, continuous pain in her neck, which radiates down into her left extremity.  
Claimant was forthright and straightforward with her doctors as well as in her testimony 
that she had preexisting neck, shoulder, and arm pain.  However, it is clear that she has 
had no treatment for her neck or shoulder symptoms for at least the two years prior to 
the incident of January 20, 2009.  There is some confusion as to when Claimant re-
ported the injury to her employer.  However, Claimant testified that within a few days of 
injuring herself she tried to report the injury but was rebuffed.  Eventually, she was able 
to report it and was then referred to Dr. Satt.  However, as stated above, Claimant has 
consistently given her treating physicians, including Dr. Tucker, by whom she was seen 
two days post injury, that she was hurt on January 20, 2009, when a child jumped on 
her back and neck.  Claimant was aware she was injured in the January 20, 2009 inci-
dent and therefore, her version of what happened in reporting the incident to her em-
ployer is credible and persuasive.

7. Claimant has continued to work and continue with her usual activities in spite of 
her injury.  However, Dr. Richman, unlike Dr. Paz, felt that this was not indicative as to 
whether or not Claimant sustained an injury.  Dr. Richman testified that people can work 
and continue with their normal activities in spite of being injured.

8. The ALJ concludes that Claimant has established that it is more likely than not 
that she sustained an injury to her cervical spine on or about January 20, 2009 arising 
out of and in the course of her employment with the Respondent-Employer and is enti-
tled to benefits under the Workers’ Compensation Act of Colorado. 

ORDER

 It is therefore ordered that:



1. Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is 
compensable.
2. Respondent-Insurer shall pay for all reasonable and necessary medical care to 
relieve the Claimant from the effects of her work-related injury.
3. Respondent-Insurer shall pay for all reasonable and necessary medical care that 
Claimant has received to date to relieve the Claimant from the effects of her work-
related injury.
4. The insurer shall pay interest to Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination. 

DATE: December 17, 2009

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

W.C. No. 4-667-996

 FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

ISSUES
 
The issues to be determined by this decision concern: penalties against Respondents 
for failure to pay 17 medical bills associated with Claimant’s admitted compensable in-
jury of November 8, 2005, pursuant to a decision of ALJ Barbara Henk, mailed June 16, 
2006.  Respondents raised lack of jurisdiction of the outset of the first session of the 
hearing on August 24, 2009.  The ALJ finds and concludes that he lacks jurisdiction over 
International Subrogation Management Company (hereinafter “ISM”), the Swift News-
papers health insurance subrogation company and Swift’s health insurance company.  
Whether or not these two entities were prejudiced by Respondents’ failure to timely pay 
Claimant’s workers’ compensation medical bills is irrelevant.  Respondents’ also raised 
the affirmative defense of statute of limitations, for the first time, at the commencement 
of the first session of the hearing on August 24, 2009.  Respondents had not raised 
statute of limitations in its Response to Application for Hearing, filed April 27, 2009, nor 
in its Case Information Sheet, filed on August 18, 2009.  At the outset of the first hear-
ing, the ALJ ruled that the affirmative defense of statute of limitations was untimely and, 
therefore, waived and denied.

 
FINDINGS OF FACT



 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:

Preliminary Findings

1. This matter involves an originally contested industrial injury that occurred 
on November 8, 2005 when the Claimant was involved in a car accident returning back 
to work after purchasing a breakfast burrito at her supervisor’s request. 

2. As a result of the car accident, the Claimant underwent a cervical fusion, 
physical therapy, and related diagnostic tests through North Colorado Medical Center 
(hereinafter “NCMC”), Hans Coester, M.D., and their referrals.

3. Because the claim had been denied by the workers’ compensation insur-
ance carrier herein, the Claimant’s health insurance – through Swift Newspapers (her 
husband’s health carrier) - paid the majority of the medical bills incurred from the acci-
dent on November 8, 2005 until the finding of compensability by ALJ Henk on June 15, 
2006.  

4. The parties  had proceeded to hearing on April 20, 2006 before ALJ Henk.  
At hearing, the parties stipulated that should the claim be found compensable, the 
medical treatment Claimant received at Northern Colorado Medical Center and Dr. 
Coester is reasonably necessary and authorized  (See Claimant’s Exhibit 1, Page 3).”

5. On June 16, 2006, ALJ Henk issued a decision determining the Claimant’s 
injury to be within the scope of her employment and therefore compensable.  ALJ 
Henk’s decision states, “Respondents shall pay the medical expenses of North Colo-
rado Medical Center and Dr. Hans Coester and their referrals.” 

 6. On October 11, 2006, Respondents filed a Final Admission of Liabil-
ity (FAL), admitting for a period of temporary disability, for 26% whole person permanent 
medical impairment and reasonably necessary authorized medical treatment by Hans 
Coester, M.D., and his referrals.

The Health Insurance Company Notice to Respondent Insurer on Medical Bills

7. On August 17, 2006, International Subrogation Management Company 
(hereinafter “ISM”), the subrogation company for Swift Newspapers requested assis-
tance from Claimant’s husband in obtaining reimbursement for the medical bills.  Follow-
ing notice that the claim had been found compensable, Sandra Steele, of ISM, notified 
Laurie Iverson, the adjuster for the Respondent Insurer that ISM intended to recover re-
imbursement of medical bills paid for the work injury.  ISM was essentially acting as an 
intermediary for the Claimant.  Respondents implied argument that the Claimant cannot 
argue that she was prejudiced because a third-party that was not liable for her medical 
bills paid them sets up a logical fallacy.  Claimant was prejudiced when medical provid-



ers ultimately refused to treat her because ISM stopped paying the medical bills after 
Respondents’ adjuster, Laurie Iverson, assured ISM that Claimant’s medical bills would 
be paid and they were not paid.

8. ISM notified Respondent Insurer that medical expenses paid to date were 
$60,141.96.  On September 20, 2006, Steele of ISM wrote Respondent Insurer, “As we 
discussed today, I have ordered a full payment report plus copies of bills related to the 
report and will forward them to you when they are received.” 

9. On September 28, 2006, ISM provided Respondent Insurer the medical 
bills  and the current lien amount of $60,141.96.  According to Steele, and as docu-
mented by her (See Exhibit 14, Page 209), Respondent Insurer “will put bills through 
their payments  center to pay Colorado Fee schedule, will request balance from provid-
ers and then will send payment log to me.”  

10. The September 28, 2006 letter and package of bills sent by ISM to Re-
spondent Insurer was identified, and admitted into evidence, as Claimant’s Exhibit 15.  
Relevant to the issues for hearing, ISM sent Respondent Insurer the following bills for 
the following dates of service:

Dates of Service
Provider
Amount Billed
Exhibit Reference
11/8/2005
NCMC
$30.55
(Exhibit 14; Pg. 236)
11/8/2005
NCMC
$9,911.20
(Exhibit 14; Pg. 242)
11/28/2005
NCMC
$46,738.43
(Exhibit 14; Pg. 238-239)
2/17/2006
NCMC
$336.15
(Exhibit 14; Pg. 231)
11/11/2005
Dr. Coester 
$198.00
(Exhibit 14; Pg. 234)
11/28/2005
Dr. Coester



$9823.00
(Exhibit 14; Pg. 246)
11/28/05
GAS - Anesthesia
$1425.00
(Exhibit 14; Pg. 250)
11/8/05
Diversified Radiology
$603.00
(Exhibit 14; Pg. 252)
11/8/05
Diversified Radiology
$51.00
(Exhibit 14; Pg. 256)
11/28/05
Diversified Radiology
$19.00
(Exhibit 14; Pg. 258

Laurie Iverson, the adjuster for Respondent Insurer, confirmed this understanding on 
October 10, 2006 by letter to Sandra Steele, “We have agreed that I will forward the bills 
you have sent through our payment center for payment, then you can go back to the 
medical providers and ask for the full amount you have paid.” 

11. That same day, October 10, 2006, Iverson forwarded the above medical 
bills to the payment-processing center, with the following note: “Please see attached 
bills for Kathleen Wardell.  Please pay as soon as possible so the Health Carrier can 
ask for reimbursement of their money.” 

North Colorado Therapy Center Bills

12. Also at issue is Respondent Insurer’s  failure to pay 7 bills  for physical 
therapy Claimant obtained through North Colorado Physical Therapy (hereinafter 
“NCTC”).  The Claimant treated with NCTC from February 22, 2006 to April 3, 2006.   
Dr. Coester had referred the Claimant to NCTC for treatment for neck pain due to the 
11/8/2005 injury  (See Claimant’s Exhibit 13, Page 168).

13. On June 22, 2006, Claimant’s attorney advised NCTC, in writing, that the 
services performed at their facility were related to an admitted work-related injury.  The 
letter advised NCTC to contact Laurie Iverson, the adjuster.  A copy of the Final Admis-
sion was attached to the letter.  A copy of the letter was sent to Royce Mueller, the at-
torney for Respondent Insurer (See Claimant’s Exhibit 13, pp. 165-167).



14. Nancy Hammond, the Reimbursement Analyst for NCTC credibly testified 
that she faxed the bills to Laurie Iverson three to four times - on June 26, 2006, again 
on August 21, 2006, and again on November 22, 2006.  

15.  Hammond called and spoke with Laurie Iverson to obtain payment, and 
when that failed she called Christine Ford at Carrier Practices, and left messages with 
Ms. Miller, Iverson’s supervisor.  (See Claimant’s Exhibit 13, pp. 162-166).

16.  Iverson denied receiving the faxes from Nancy Hammond, and denied 
any communication with Nancy Hammond.  Because of Iverson’s interest in this  matter, 
the ALJ infers and finds that she is motivated to not be portrayed as mishandling this 
claim.  On the other hand, Nancy Hammond is  much more credible than Iverson for the 
following reasons:

a.  Hammond took contemporaneous notes detailing her efforts to receive payment 
of these medical services.

b. Hammond, unlike Iverson, has no stake in the outcome of this hearing.    
NCTC bills have been paid, and neither she, nor NCTC, will be affected by 
this decision.

c. Hammond had no incentive or reason to misrepresent her efforts to obtain 
payment.  Timely payment was her sole objective.

17. When Dr. Coester referred the Claimant for the continued maintenance 
care of physical therapy, (See Claimant’s Exhibit 19) in January 2007, the Claimant re-
turned again to NCTC pursuant to Dr. Coester’s referral.  On January 24, 2007, how-
ever, NCTC advised the Claimant that that they would no longer see her for lack of 
payment.  In the letter, Nancy Hammond stated, “The last phone call I made was today 
and she told me she did not take care of the billing and the number I gave her was not a 
workers comp ID number. Previously, Ms Iverson had been very cooperative and had 
me forward (fax) all claims to her. The problem is that we still have not received any 
payments for physical therapy for dates of service 2/22/06 thru 4/03/06. According to 
your letter dated 6/22/06, Laurie Iverson was the person I should contact for payment.” 
(See Claimant’s Exhibit 13, page 164).

18. On July 20, 2007, Professional Finance Company filed a lawsuit against 
the Claimant and her husband  (See Claimant’s  Exhibit 17, page 293-298) for recovery 
of payment $3,772.98 of medical bills.  Of the those bills, $1,591.93 or 42% of the 
amount sought were for three medical bills that Respondent Insurer received from ISM 
and should have paid.  (See counts 11,12,13 – Claimant’s Exhibit 17, page 296)

19. Claimant filed an Application for Hearing for Respondent Insurer’s  failure 
to pay medical bills on September 12, 2007.   



20. Respondent Insurer failed to pay the 17 bills  until December 2007 and 
May  2008.  The Exhibits, admitted into evidence, establish the following payments:

Dates of Service
Provider
Amount Billed
CLAIMANT’S EXHIBIT NO.
DATE INSURER PAID
SHOULD HAVE BEEN PAID
R”s NOTICE OF PEN. CL.
DAYS LATE FROM NOTICE
11/8/2005
NCMC
$30.55
3
12/20/07
Page. 24
8/1/06
9-12-07
99
11/8/2005
NCMC
$9,911.20
4
12/31/07
page 37
8/1/06
9-12-07
110
11/28/2005
NCMC
$46,738.43
5
12/19/07
page 64.
8/1/06
9-12-07
98
2/17/2006
NCMC
$336.15
6
12/19/07
page 74
8/1/06
9-12-07



98
11/11/2005
Dr. Coester 
$198.00
7
12/19/07
page 92
8/1/06
9-12-07
98
11/28/2005
Dr. Coester
$9823.00
8
12/19/07
page 103
8/1/06
9-12-07
98
11/28/05
GAS - Anesthesia
$1425.00
9
12/20/07
page 116
8/1/06
9-12-07
99
11/8/05
Diversified Radiology
$603.00
10
12/19/07
page 131
8/1/06
9-12-07
98
11/8/05
Diversified Radiology
$51.00
11
12/19/07
page 145
8/1/06
9-12-07
98



11/28/05
Diversified Radiology
$19.00
12
12/20/07
page 157
8/1/06
9-12-07
99
2/22/06 to 4/3/06
North Colorado Therapy Center
$1,860.00
13
4/26/08
page 196
8/1/06
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Although Claimant may be technically correct in arguing that separate penalties should 
be assessed in each of the 17 instances of Respondents’ negligent failure to timely pay 
Claimant’s medical bills, the ALJ finds that Respondents were engaged in a pattern of 
negligent misconduct for which one penalty should be assessed.

Did Respondent Insurer Fail to Obey ALJ Henk’s Decision?

21. ALJ Henk’s decision of June 16, 2006 required that “Respondents shall 
pay the medical expenses of North Colorado Medical Center and Dr. Hans  Coester and 
their referrals.” The decision was not appealed.

22. Therefore, Respondents  should have paid the medical expenses on or be-
fore July 16, 2006.  Respondent did not pay the medical expenses until December 12th 
through the 31st of 2007.  The ALJ finds that Respondents willfully or negligently violated 
ALJ Henk’s decision.

Did Respondent Insurer Act Reasonably in Failing to Pay the Medical Expenses Or-
dered by ALJ Henk.

23. The ALJ infers and finds that Respondent Insurer unreasonably took no 
active steps to comply with ALJ Henk’s decision.  In her testimony, Respondent In-
surer’s adjuster, Laurie Iverson, stated that, in general, the only action she would take 
following a decision directing her to pay medical expenses from particular providers  on 
a previously contested claim was to make an entry into the computer system that with-
drew the hold on payment for those providers.  Essentially, Iverson implied that any fail-
ures were failures of the payment-processing center.  The ALJ infers and finds that this 



excuse is analogous to “the dog ate my homework” excuse.  It is  not a defense to the 
adjuster for the claim’s misfeasance.

24. The ALJ infers and finds that a reasonable workers’ compensation insur-
ance carrier should have taken steps and made efforts to ascertain the extent of the 
medical expenses, obtain billings  reflecting those medical expenses, and actually proc-
ess them and make the appropriate payments within a timely manner. If the function 
was delegated to the “payment-processing center,” then the carrier is responsible for 
making sure its agent has made the payments.  

25. The ALJ finds that Respondent Insurer received the medical bills  in ques-
tion and understood they needed to be paid.  Iverson testified that she sent the medical 
bills  she received from Sandra Steele to Respondent Insurer’s department (GENEX) for 
processing and paying medical bills.  The ALJ infers and finds  that GENEX was nothing 
more than a mere mechanical agent of the insurance carrier (See Respondents’ Exhibit 
C that includes a statement by Iverson, “Please see attached bills  for Kathleen Wardell.  
Please pay as soon as possible so the Health Carrier can ask for reimbursement of their 
money.”  

26. The ALJ finds that Respondent Insurer never challenged the sufficiency of 
the bills it received.  To the extent that the bills received are unclear, in improper format, 
or do not contain sufficient information for the carrier to be able to relate the bill to com-
pensable medical services, the Workers’ Compensation Rules of Civil Procedure con-
tain a simple and transparent framework to put providers and the parties on notice that 
more information is required.  [See WCRCP (Workers’ Compensation Rules of Proce-
dure) 16-11(B) and (C), 7 CCR 1101-3].    Both Steele and Hammond credibly testified 
that they never received any correspondence or communication that the bills submitted 
for payment were insufficient.  Iverson testified that no such correspondence was ever 
sent.  As previously found, Iverson’s denial is not credible. 

27. The ALJ finds that Respondent Insurer unreasonably failed to review its 
own system to see if payments had been made.   Iverson testified that she had access 
to the status of all actions taken by Respondent Insurer’s medical payment processing 
center, including ascertaining what bills had been paid, and what bills were still pending 
payment.  Iverson, however, testified that in this particular claim she never sought out 
this information.  Based on this credible testimony against Iverson’s own interest, the 
ALJ finds that the carrier, through its agent Iverson acted negligently in its failure to fulfill 
its obligation to pay the ordered medical bills.  The ALJ further finds that Respondent 
Insurer failed to act reasonably in light of ALJ Henk’s Order.  Respondent Insurer unrea-
sonably failed to review its own system to see if payments had been made.  Iverson tes-
tified that she had access to the status of all actions taken by Respondent Insurer’s 
medical payment processing center, including ascertaining what bills had been paid, 
and what bills were still pending payment.  Iverson testified, however, that in this par-
ticular claim she never sought out this information.  The ALJ finds that this further estab-



lishes Respondent Insurer’s negligent attitude toward its obligation to pay the ordered 
medical bills.

28. Respondents argue that ALJ Henk’s order was confusing because “ALJ 
Henk did not order Respondents to pay any specific medical bills.  In fact, Claimant 
submitted no specific medical bills as evidence at the 2006 hearing.  Claimant did not 
claim any medical bills were “outstanding”, i.e. not paid, at the 2006 hearing.  That is 
because all of the medical bills documented in Claimant’s exhibits, but for NCT, were 
paid by Claimant’s health insurer.  ALJ Henk did not order Respondents to pay any spe-
cific medical bill.  ALJ Henk did not order Respondents to reimburse Claimant’s health 
carrier for bills they paid.  ALJ Henk’s order merely and cryptically ordered payment of 
“medical expenses”.  This phrase was never defined.  At either hearing Claimant sub-
mitted no credible evidence of any “medical expenses” that existed then or now.”  (Re-
spondents’ Position Statement, page 7).  Respondent Insurer employs Laurie Iverson, 
an adjuster with 19 years experience managing Colorado worker’ compensation claims.  
Respondent Insurer retained the services of a competent law firm with over 20 years 
experience in workers’ compensation law.  This claimed confusion, raised for the first 
time in its position statement, is frivolous 

29. Respondent Insurer claims that ALJ Henk “cryptically ordered payment of 
‘medical expenses.’  That phrase was never defined.”  The ALJ finds this  argument 
wholly without merit.  Respondent Insurer now claims that it ignored ALJ Henk’s order to 
pay medical expenses  because she failed to direct them to pay specific medical bills 
(emphasis supplied). The Insurer focuses on the word “bill.”  This argument is ludicrous 
and entirely without merit.

The Act uses the word “expenses” twice as much as  the word “bill.” The phrase “ex-
penses” occurs six times associated with medical and hospital expenses, §8-42-101(b), 
C.R.S. (2009); 8-42-115(a); 8-42-123; 8-46-202(1)(a); 8-46-302(1); and 8-46-303(1). 
“Bill”, as  it relates  to medical services, occurs only three times and only as  it prohibits 
provider’s from seeking payment from the worker, 8-43-207(o); 8-43-501(3)(e) and Pin-
nacol's ability to sell its  service as a medical bill processor.  CRS 8-45-101). The Rules 
use the term “medical expenses.”  The Merriam-Webster Dictionary defines “expenses” 
as “something expended to secure a benefit or bring about a result; a financial burden 
or outlay.”  

Respondent Insurer provided no evidence of confusion caused by ALJ Henk’s  phrase 
“medical expenses.”  Respondents’ argument is the first and only claim of confusion 
from ALJ Henk’s use of the term “medical expenses.   Counsel’s argument is  not evi-
dence and is accorded no weight.  The following took place at hearing:

•  Laurie Iverson never testified that she did not understand by the phrase.

•  Her adjuster’s log fails to indicate any confusion - she indicated in her log that 
she understood the order requiring her to pay (Claimant’s Exhibit 16, pp. 265).



•  Respondents never sought to appeal or clarify this claimed ambiguity.  Incredibly, 
Respondent fault Claimant for not seeking clarification.

30. Respondent Insurer’s claim that it did not know what medical bills  to pay is 
without merit.  Before ALJ Henk, Respondents  stipulated that the medical treatment 
Claimant received at Northern Colorado Medical Center (NCMC) and Dr. Coester and 
their referrals was  reasonably necessary and authorized.” [Claimant’s Exhibit 1, p. 3].  
ALJ Henk’s Order specifically identifies  NCMC and Coester.  ALJ Henk also generally 
ordered payment of the referrals  made by these two providers.  Respondents criticize 
ALJ Henk ‘s  Order for not including in her Order specifically that Respondents should 
pay “specific” bills, or “general” bills, or “Bills paid by the Health Care Insurer” or “out-
standing” bills.  Despite an absence of any proof, and  evidence to the contrary, Re-
spondents ask this ALJ to infer that as  a result Respondent had no idea what it should 
have paid.  This claimed ignorance is accorded no weight for the following reasons:

•  Iverson never testified that she did not know what bills to pay.. Iverson clearly 
disavowed any decisions or authority when it came to processing and paying medical 
bills. Instead, Iverson testified that she acted as a mere intermediary in the transaction - 
transferring bills from one branch of Respondent Insurer to the medical processing 
payment center.

•  The October 10, 2006 letter from Laurie Iverson to Sandra Steele completely un-
dermines Respondents’ argument. Respondent Insurer’s position statement ignores the 
existence of Iverson’s letter acknowledging receipt and intention to pay the bills re-
ceived from Sandra Steele.  That letter, along with Iverson’s claimed facsimile of the 
same day (Respondents’ Exhibit C) indicate a clear understanding that it would process 
and pay the bills submitted by Sandra Steele. (Claimant’s Exhibit 14; 211).

•  Not a single entry exists in the Adjuster’s Log documenting this supposed confu-
sion as to what bills should be paid.

•  Despite this claim confusion and despite the fact that none of the medical provid-
ers (relevant to the penalty dispute) ever sent Respondent Insurer a single bill for pay-
ment, Respondent Insurer eventually paid all the outstanding bills by April 2008. 

 31.  Respondent Insurer claims that no medical expenses existed at the time 
of the hearing. Five documented facts contradict this claim:

•  medical benefits were at issue at the hearing;
•  the parties stipulated that the medical care tendered by NCMC, Coester and their 
referrals were authorized, reasonable, necessary and related; 
•  the ALJ Order such medical expenses be paid; 
•  Respondent Insurer assured Claimant’s Health Insurance that it had received the 
medical bills, would process and pay them; and 



•  The insurer increased its reserves to cover the potential cost of the medical ex-
penses incurred prior to the hearing.

The Order and the adjuster’s log make it clear that the parties understood and agreed 
that the treatment Claimant underwent prior to the April 2006 hearing was covered in 
the event compensability was found. Respondent throughout its argument introduces 
the word “outstanding” bills – as if it can or should be inferred that ALJ Henk sought to 
limit her order to only those bills no one else had paid.  Nothing in the Order suggests 
ALJ Henk only intended to include “outstanding” bills.  The Respondents argument in 
this regard is without merit.  Raised for the first time in its post-hearing brief, Respon-
dent Insurer’s claim that it could not understand or comprehend ALJ Henk’s Order to 
obligate it to pay medical expenses stretches reason beyond rationality and common 
sense and is entirely without merit.

32. Respondent Insurer knew that ALJ Henk ordered it to pay the medical ex-
penses.  It knew who the medical providers were and how to contact them.  It knew of 
the bills and had copies of those bills.  It knew that the medical providers continued to 
seek payment from the Claimant.  It knew that the Health Insurance Carrier was waiting 
for it to pay the bills. It knew that medical providers filed suit against the Claimant.  
Knowing all of this, Respondent Insurer continues to claim that it did nothing wrong until 
the medical providers tracked them down to seek payment.

Aggravation/Mitigation in Determining Amount of Penalties

 33. The Claimant was directly harmed.  The payment of medical bills is a criti-
cal component of the benefits due to an injured worker.  The Claimant was directly 
harmed as follows: (1) The bills were sent to a collection agency; (2) A lawsuit and 
judgment was  obtained against her for medical bills  the carrier should have timely paid; 
and, (3) the Claimant was denied care with the Physical Treated Center that she had 
successfully treated with previously.  

34. Claimant concedes that the lawsuit would have been filed anyway for 
other debts, however, those bills, although considered marital debt, pertained to her ex-
husband and not to her.  In any event, 42% of the money sought to be collected in the 
lawsuit were due to the carrier’s non-timely payment of bills  due to Claimant’s industrial 
injury herein.

35. Harm to Claimant’s health insurance company is  not an appropriate ag-
gravating factor in consideration of aggravation of workers’ compensation penalties, al-
though it could not seek reimbursement of nearly $61,000.00 from medical providers 
until the workers compensation insurance carrier paid the Claimant’s medical bills.  The 
Claimant was, in fact, personally prejudiced and denied medical treatment because of 
Respondents’ unreasonable failure to make timely payment of authorized medical bills.



36. The Colorado Workers’ Compensation System was harmed.  Penalties 
should serve to dissuade the insurer herein from failing to make reasonable efforts to 
comply with an ALJ decision to pay medical benefits, or any other benefits.  Disobedi-
ence of an ALJ’s un-appealed order to pay authorized medical bills is reprehensible to 
a significant degree.  The disparity between the potential harm to the Claimant and the 
penalties to deter future misconduct equals at least $61,000.

37. The ALJ infers and finds that Respondents have shown no contrition or 
understanding of what they failed to do.  Respondents’ reaction to the situation, as re-
flected in the evidence, is taken into account: (1) Respondent Insurer misled the health 
insurance company to the effect that it would promptly and routinely pay the forwarded 
medical bills; (2) Respondent Insurer never denied the bills, and in fact adjusted its re-
serves up by $61,000.00, to reflect its obligation to pay; (3) Respondent Insurer has not 
expressed any contrition or understanding of its wrongdoing.   Instead, it has attacked 
the Claimant for alleged financial mismanagement, and criticized Sandra Steele and 
Nancy Hammond.

38. After considering the events in this case, four dates stand out:

•  July 16, 2006 – Thirty Days after ALJ Henk’s decision was issued, and pursuant 
to Rule, the date the medical expenses should have been paid.  This is the date the car-
rier should have, after taking reasonable action, paid the medical bills.

•  August 1, 2006 – No timely appeal of ALJ Henk’s decision taken and the day the 
authorized medical bills should have been paid.

•  October 10, 2006 – The date that Respondent Insurer documented receiving the 
medical bills and acknowledged an obligation to pay those bills. (See Claimant’s Exhibit 
14, Page 211, Respondents’ Exhibit C).  This is the date that Respondents, after having 
taken no affirmative steps of its own, nonetheless received copies of all the bills it was 
to pay, and acknowledged its obligation to pay those bills.

•  September 12, 2007 – The date Claimant filed an Application for Hearing re-
questing penalties for non-payment of the medical bills at issue.  This is the day that 
Respondent Insurer was put on ultimate notice that it had failed to pay the medical bills 
and would be called to account for that failure.

Notice/Specificity

 39. The latest application for hearing alleges that penalties were sought for failure of 
the Respondents to pay Claimant’s medical bills.  Because Respondent Insurer and its adjuster, 
Laurie Iverson, was an experienced insurer in Colorado for many years, the ALJ finds the notice 
provided in the application for hearing sufficient.  The application provided notice that penalties 
were sought for the insurer’s failure to pay Claimant’s medical bills.



Opportunity to Cure

 40. Once the Respondent Insurer had notice of claimed penalties on Septem-
ber 12, 2007, it failed to cure its failure to pay Claimant’s medical bills within 30-days as 
provided by statute.  Thus, Respondents have failed to prove, by preponderant evi-
dence, that they cured their malfeasance within the time permitted by statute.

Statute of Limitations

 41. As found in Finding No. 20 above, Respondents should have paid Claim-
ant’s medical bills (expenses) by August 1, 2006, after the time to appeal ALJ Henk’s 
decision had expired.  Respondents had notice that penalties were sought as of Sep-
tember 12, 2007.  At no time did Respondents raise their proposed affirmative defense 
of statute of limitations until the beginning of the first session of the hearing herein on 
August 24, 2009, and they did so verbally at that time.  At the threshold, the ALJ denied 
endorsement of this issue as untimely and waived.  Claimant desired to proceed at the 
time and had no prior notice of a proposed statute of limitations affirmative defense.

Ultimate Findings

 42. Claimant has proven, by a preponderance of the evidence that Respon-
dents negligently failed to pay Claimant’s outstanding, authorized and reasonably nec-
essary medical bills in a timely fashion.  Specifically, Respondents failed to pay 17 
medical bills, as illustrated in the table under Finding No. 20 above, in a timely fashion.  
Respondents should have paid these bills on August 1, 2006.  Although Respondents 
had notice that penalties were being claimed as of September 12, 2007, Respondents 
did not make the first payment, as illustrated in Finding No. 20 above, until December 
19, 2007, 98 days had notice that penalties for non-payment were being claimed.  Re-
spondents made the last payment on April 26, 2008, 227 days after they had notice that 
penalties for non-payment were being claimed.  The ALJ finds that Respondents’ pat-
tern of negligent misconduct spanned the period from August 1, 2006 through April 25, 
2008, however, Respondents had notice that penalties were being claimed as of Sep-
tember 12, 2007; and, Respondents made no effort to cure, and failed to cure, their 
misconduct within thirty days of their notice of the claimed penalties.  Under the circum-
stances, the ALJ finds that Respondents negligent failure to pay Claimant’s medical bills 
in a timely manner was beyond unreasonable, based on any objective standard.  Re-
spondents did not timely appeal ALJ Henk’s decision.  They did not contest the authori-
zation, causal relatedness or reasonable necessity of the medical treatment.  And, they 
offered no reasonable excuse, other than adjuster Laurie Iverson’s incredible denial 
concerning receipt of the medical bills.  Indeed, the insurance carrier made no rational 
argument to explain its failure to pay medical bills on a timely basis.

          43.      Claimant has proven, by a preponderance of the evidence that Respon-
dents have shown no mitigation for their untimely payment of Claimant’s medical bills, 
as illustrated in Finding No. 20.  Moreover, Claimant has proven, by a preponderance of 
the evidence that aggravating factors, as illustrated in Findings Nos. 28 through 33 



above, exist and Claimant was, in fact harmed, and the potential for even greater harm 
up to the Claimant existed up to the amount of $60,000.00.  

 44. The ALJ finds that Respondents’ aggravated pattern of negligent failure to 
timely pay Claimant’s medical bills was, in fact reprehensible as compared to similar 
cases of negligent failure to pay medical bills; and the $60,000.00 potential for harm and 
medical providers ultimate refusal to treat Claimant because of the Respondents failure 
to pay her medical bills in a timely fashion, compels a severe penalty to vindicate the 
dignity of ALJ orders to pay and deter insurance carriers from similar negligent miscon-
duct in the future.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

Credibility

 
a. In deciding whether an injured worker has met the burden of proof, the 

ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977).  The 
fact finder should consider, among other things, the consistency or inconsistency of a 
witness’ testimony and/or actions; the reasonableness or unreasonableness  (probability 
or improbability) of a witness’ testimony and/or actions; the motives of a witness; 
whether the testimony has been contradicted; and, bias, prejudice or interest.  See Pru-
dential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  As 
found, Laurie Iverson, Respondents’ adjuster, denied receiving the faxes from Nancy 
Hammond, Reimbursement Analyst with North Colorado Physical Therapy.  Also, as 
found, Iverson denied any communication with Nancy Hammond.  Because of Iverson’s 
interest in this matter, the ALJ infers  and finds that she is  motivated to not be portrayed 
as mishandling this claim.  On the other hand, Nancy Hammond is  much more credible 
than Iverson for the following reasons:

i. Hammond took contemporaneous notes detailing her efforts to receive 
payment of these medical services.

ii. Hammond, unlike Iverson, has no stake in the outcome of this hearing.    
NCTC bills have been paid, and neither she, nor NCTC, will be affected by 
this decision.

iii. Hammond had no incentive or reason to misrepresent her efforts to obtain 
payment.  Timely payment was her sole objective.



Therefore, the ALJ finds Nancy Hammond credible and persuasive and Laurie Iverson 
unworthy of belief and not credible.

Penalty Standard

b. Penalties may be imposed against an insurer who “(1) violates any provi-
sion of the Act; (2) does any act prohibited by the Act; (3) fails or refuses  to perform any 
duty lawfully mandated within the time prescribed by the director or the Panel; or (4) 
fails, neglects, or refuses to obey any lawful order of the director or the Panel.” Pena v. 
Industrial Claim Appeals Office, 117 P.3d 84, 87 (Colo. App. 2004); see also § 8-43-
304(1), C.R.S. (2009).  As found, Respondents negligently failed to pay Claimant’s 
medical bills in a timely fashion.

c. Generally, the imposition of penalties under § 8-43-304(1), C.R.S. (2009), 
requires a two-step analysis. First, it must be determined whether a party has violated 
the Act in some manner, or failed to carry out a lawfully enjoined action, or violated an 
order. If a violation is found, it must be determined whether the violator acted reasona-
bly. See Allison v. Industrial Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995).  As 
found, Respondents failed to obey ALJ Henk’s order of June 16, 2006 to pay Claimant’s 
authorized medical bills.  As further found, Respondents negligent failure to pay Claim-
ant’s medical bills in a timely fashion was beyond unreasonable.

d. Where a violation is found, the violator is  subject to a penalty if the viola-
tor's actions were objectively unreasonable. Colorado Compensation Insurance Author-
ity v. Industrial Claim Appeals Office, 907 P.2d 676 (Colo. App. 1995).   As found, Re-
spondents failure to timely pay Claimant’s  medical bills was unreasonable by any ob-
jective standard. An insurance carrier that fails  to obey an order of an ALJ and subse-
quently fails to take the action that a reasonable insurer would take to comply with the 
order is  acting unreasonably by any objective standard.  See Jiminez v. Industrial 
Claim Appeals Office, 107 P.3d 965, 967 (Colo. App. 2003).  The reasonableness of an 
insurer’s  action depends on whether the action was predicated on a rational argument 
based in law or fact. Id. As found, the insurance carrier made no rational argument to 
explain or mitigate its malfeasance.  The existence of a violation and the reasonable-
ness of the violator’s conduct are issues of fact for determination by the ALJ.  See Hu-
man Resource Co. v. Industrial Claim Appeals Office, 984 P.2d 1194 (Colo. App. 1999).

Burden of Proof

 e. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits, including penalties.  §§ 8-43-201 and 
8-43-210, C.R.S. (2009).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. In-
dustrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  Also, the burden of proof 
is generally placed on the party asserting the affirmative of a proposition.  Cowin & Co. 
v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the evidence” is that 



quantum of evidence that makes a fact, or facts, more reasonably probable, or improb-
able, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); People v. M.A., 104 
P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-
341 [Industrial Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. Prin-
cipi, 274 F.3d 1361 (D.C. Cir. 2001).  As found,  Claimant has sustained her burden of 
proof, specifically,  ALJ Henk’s Order of June 16, 2006 required that “Respondents shall 
pay the medical expenses of North Colorado Medical Center and Dr. Hans Coester and 
their referrals.”  Her Order was not appealed.  Workers’ Compensation Rules of Proce-
dure (WCRCP), Rule 5-6(A), 7 CCR 1101-3, provides that “Benefits awarded by order 
are due on the date of the order. After all appeals have been exhausted or in cases 
where there have been no appeals, insurers shall pay benefits within thirty days 
of when the benefits are due. Any ongoing benefits shall be paid consistent with stat-
ute and rule.” (Emphasis supplied).  Therefore, Respondents should have paid the 
medical expenses on or before August 1, 2006.  As found, Respondent did not pay the 
medical expenses until December 19, 2007 through April 26, 2008.  Respondents vio-
lated the ALJ Henk’s Order to pay Claimant’s medical benefits.

 f. Respondent Insurer provided no evidence of confusion caused by ALJ 
Henk’s phrase “medical expenses.”  “Neither the statute nor the rules require, mandate 
or even suggest that the adjuster contact healthcare providers to find out whether or not 
there are any outstanding medical bills and request bills in proper format with documen-
tation.  The legislature has not chosen to expand the Workers’ Compensation Act to re-
quire this. The Director in interpreting the Workers’ Compensation Act as promulgated 
by the legislature has not created rules requiring this.  Non-existent provisions cannot 
be read into the Act or rules.” (Respondent’s Position Statement, Page 8).  If ignorance 
is Respondents’ defense, they have failed to prove it by any persuasive evidence.

g. As found, Respondents argue: “Neither the statute nor the rules require, 
mandate or even suggest that the adjuster contact healthcare providers to find out 
whether or not there are any outstanding medical bills and request bills in proper format 
with documentation.  The legislature has not chosen to expand the Workers’ Compen-
sation Act to require this. The Director in interpreting the Workers’ Compensation Act as 
promulgated by the legislature has not created rules requiring this.  Non-existent provi-
sions cannot be read into the Act or rules.” (Respondent’s Position Statement, Page 8).  
This argument is wholly without merit.

Did Respondent Insurer act reasonably in failing to pay the medical expenses ordered 
by ALJ Henk.

h. As found, Respondent Insurer unreasonably took no active steps to com-
ply with the Order.   Adjuster, Laurie Iverson, stated that, in general, the only action she 
would take following an Order directing her to pay medical expenses from particular 
providers on a previously contested claim was to make an entry into the computer sys-
tem that withdrew the hold on payment for those providers.



i. The Workers’ Compensation system requires Insurers to take active rea-
sonable steps to obey an order. A reasonable insurer should have made efforts to as-
certain the extent of the medical expenses, obtain billings reflecting those medical ex-
penses, and actually process and make the appropriate payments within a timely man-
ner.  For example, when ordered to provide a hot tub, it was previously found that a rea-
sonable insurer would have taken action to contact the claimant, obtain specifications 
from the treating physician, and provide the physician with the specifications of the hot 
tub the insurer sought to purchase.  Colorado Compensation Insurance Authority v. In-
dustrial Claim Appeals Office, supra [Although the order did not specify the amount of 
money the insurer was to pay for the hot tub, an ALJ found the insurer violated the order 
because a reasonable insurer would taken active steps].

j. The Workers’ Compensation Act does not require an ALJ to specify every 
step a party must take in reasonable compliance with an Order.  Holding otherwise 
would frustrate the system and the “remedial and beneficent in purpose of the Act.” See 
Davison v. Industrial Claim Appeals Office, 84 P.3d 1023 (Colo. 2004); Weld County 
Sch. Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  It would require the parties and 
ALJ to spell out in exhaustive detail all of the foreseeable steps and minute actions re-
quired to realize the payment of ordered benefits.  Suffice it to say, a clear Order, such 
as ALJ Henk’s Order, was sufficient to require the carrier herein to take reasonable 
steps to ensure timely payment of Claimant’s medical bills. Respondent Insurer received 
the bills and understood they needed to be paid.  Laurie Iverson stated that she sent the 
medical bills she received from Sandra Steele to Respondent Insurer’s department 
(GENEX) for processing and paying medical bills.  Respondents’ Exhibit C documents 
this, including a statement by Iverson, “Please see attached bills for Kathleen War-
dell.  Please pay as soon as possible so the Health Carrier can ask for reim-
bursement of their money.”  (Emphasis supplied).

k. Respondent Insurer never challenged the sufficiency of the bills it re-
ceived.  To the extent that bills received are unclear, in improper format, or do not con-
tain sufficient information to be able to relate the bill to compensable medical services, 
the Workers’ Compensation Rules of Procedure contain a simple and transparent 
framework to put providers and the parties on notice that more information is required.  
See generally WCRCP 16-11(B) and (C).   As found, both Sandra Steele and Nancy 
Hammond testified that they never received any correspondence or communication that 
the bills submitted for payment were insufficient.  Iverson denied, incredibly, that such 
correspondence was ever sent. Respondent Insurer unreasonably failed to review its 
own system to see if payments had been made.  Ms. Iverson testified that she had ac-
cess to the status of all actions taken by Respondent Insurer’s medical payment proc-
essing center, including ascertaining what bills had been paid, and what bills were still 
pending payment.  However Ms. Iverson testified that in this particular claim she never 
sought out this information, this further establishes Respondent Insurer’s insouciant atti-
tude toward its obligation to pay the ordered medical bills.

l. As found, Respondents argue that ALJ Henk’s order was confusing be-
cause “ALJ Henk did not order Respondents to pay any specific medical bills.  In fact, 



Claimant submitted no specific medical bills as evidence at the 2006 hearing.  Claimant 
did not claim any medical bills were “outstanding”, i.e. not paid, at the 2006 hearing.  
That is because all of the medical bills documented in Claimant’s exhibits, but for NCT, 
were paid by Claimant’s health insurer.  ALJ Henk did not order Respondents to pay any 
specific medical bill.  ALJ Henk did not order Respondents to reimburse Claimant’s 
health carrier for bills they paid.  ALJ Henk’s order merely and cryptically ordered pay-
ment of “medical expenses”.  This phrase was never defined.  At either hearing Claim-
ant submitted no credible evidence of any “medical expenses” that existed then or now.”  
(Respondents’ Position Statement, page 7).  Respondent Insurer employs Laurie Iver-
son, an adjuster with 19 years experience managing Colorado worker’ compensation 
claims.  Respondent Insurer retained the services of a competent law firm with over 20 
years experience in workers’ compensation law.  This claimed confusion, raised for the 
first time in its position statement, is frivolous. 

m. As also found, Respondent Insurer claims that ALJ Henk “cryptically or-
dered payment of ‘medical expenses.’  That phrase was never defined.”  The ALJ finds 
this argument wholly without merit.  Respondent Insurer now claims that it ignored ALJ 
Henk’s order to pay medical expenses because she failed to direct them to pay specific 
medical bills (emphasis supplied). The Insurer focuses on the word “bill.”  This argu-
ment is ludicrous and entirely without merit. The Workers’ Compensation ActAct uses 
the word “expenses” twice as much as the word “bill.” The phrase “expenses” occurs six 
times associated with medical and hospital expenses, § 8-42-101(b), C.R.S. (2009); 8-
42-115(a); 8-42-123; 8-46-202(1)(a); 8-46-302(1); and 8-46-303(1). “Bill”, as it relates to 
medical services, occurs only three times and only as it prohibits provider’s from seek-
ing payment from the worker, §8-43-207(o); §8-43-501(3)(e) and Pinnacol's ability to sell 
its service as a medical bill processor.  § 8-45-101). The Rules use the term “medical 
expenses.”  WCRCP 16.2 (O) defines “Payer” as an insurer, employer, or their desig-
nated agent(s) who is responsible for payment of medical expenses (Emphasis Sup-
plied). The Merriam-Webster Dictionary defines “expenses” as “something expended to 
secure a benefit or bring about a result; a financial burden or outlay.”  To argue that the 
difference between “medical Expenses” and “medical bills” is pivotal is frivolous and en-
tirely without merit.

Respondent Insurer Failed to Act Reasonably 

n.  Penalties are appropriate in this case.  Holding otherwise would frustrate 
the system and the “remedial and beneficent purpose of the Act.” See Davison v. Indus-
trial Claim Appeals Office,supra; Weld County Sch. Dist. RE-12 v. Bymer, 955 P.2d 550 
(Colo. 1998).  As found, penalties are appropriate herein.

Specificity Requirement

 o. §8-43-304 (4), C.R.S. (2009), requires an application for hearing to state 
with specificity the grounds on which a penalty is being asserted.  The fundamental req-
uisites of due process are notice and the opportunity to be heard.  Wecker v. TBL Exca-



vating, Inc., 908 P.2d 1186 (Colo. App. 1995).  The circumstances of each individual 
case must be examined in determining the sufficiency of notice.  It is not acceptable for 
an experienced workers’ compensation insurer to assert ignorance of the statutory ba-
sis for penalties under the circumstances of this case.  See Lobato v. Taylor, 70 P.3d 
1152 (Colo. 2003).  As found, the application for hearing alleges that penalties were 
sought for failure of the Respondents to pay Claimant’s medical bills and the ALJ found 
this to be adequate notice for an experienced Colorado workers’ compensation insur-
ance carrier.  See Carlee  Carson v. Indus. Claim Appeals Office [Court of Appeals No. 
03CA0955, October 7, 2004 (not published)].Opportunity to Cure

Opportunity to Cure

p. § 8-43-304 (4), C.R.S. (2009), provides that an alleged violator shall have 
twenty days after the date of mailing of an application for hearing on penalties within 
which to cure the violation.  As found, September 12, 2007 was the date that Claimant 
filed her first application for hearing claiming penalties for Respondents’ failure to timely 
pay the Claimant’s authorized medical bills (expenses).  Respondents failed to cure 
their violations within twenty days of their notice that penalties were being claimed.  As 
found, the first payment made by Respondents was on December 19, 2007.

Statute of Limitations

 q. The statute of limitations is an affirmative defense that must be raised by 
the insurance carrier and if it is not timely raised it is waived.  Kersting v. Industrial 
Commission, 39 Colo. App. 297, 567 P.2d 394 (1977).  As found, Respondents had no-
tice that penalties were sought as of September 12, 2007.  At no time did Respondents 
raise their affirmative defense of statute of limitations until the beginning of the first ses-
sion of the hearing herein on August 24, 2009, and they did so verbally at that time.  At 
the threshold, the ALJ denied endorsement of this issue as untimely and waived.  
Claimant desired to proceed at the time and had no prior notice of a proposed statute of 
limitations.  Because “statute of limitations” is an affirmative defense, it is not jurisdic-
tional and it must be timely raised, like any other affirmative defense, or it is waived.  
See Carlee Carson v. Indus. Claim Appeals Office, supra.

Mitigation/Aggravation

r. Limited by constitutional constraints, the ALJ's decision regarding the 
amount of the penalty under § 8-43-304(1), C.R.S. (2009), remains highly discretionary, 
which implies that the ALJ may consider a wide variety of factors. W.C. No. 4-705-940, 
[Industrial Claim Appeals Office (ICAO), April 29, 2009].  The following factors may be 
considered in determining the amount of the penalty assessed:  (1) the reprehensibility 
of the conduct; (2) the disparity between the harm caused by the violation and the pen-
alty; and, (3) the difference between the penalty and civil damages that could be im-



posed in comparable cases. Associated Business Products v. Industrial Claim Appeals 
Office of State of Colo., 126 P.3d 323, (Colo. App., 2005).   Also, an ALJ may apply a 
progressive amount of penalties according to the length of time.  Case v. Manpower, 
W.C. No. 4-688-233 (ICAO, December 20, 2007).  As found, there was no mitigation or 
contrition.  On the contrary, Respondent Insurer’s adjuster, Laurie Iverson, denied re-
ceiving the bills, which was contradicted by two very credible and objective witnesses, 
Sandra Steele of ISM and Nancy Hammond of North Colorado Physical Therapy.  This 
is an aggravating factor.

 s. Based on the finding that Respondent Insurer’s negligent failure to begin 
paying the authorized medical bills for 98 days after notice that penalties were being 
claimed, the ALJ determines that one penalty, instead of 17 separate penalties should 
be assessed.  The maximum daily penalty of $500 per day is warranted, in the aggre-
gate amount of $49,000.00.  This is $12,000.00 less than a measure of the potential 
harm to the Claimant ($61,000.00), but it is the maximum daily penalty permitted by law.  
This is a measure of mercy to Respondents because the maximum penalty could have 
been based on 227 days, the day Respondent Insurer paid the last medical bill, for a 
total of $113,500.00, at $500 per day. 

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. Respondent Insurer shall pay aggregate penalties of $49,000.00: 75%, or 
$36,750.00, payable to the Claimant; and, 25%, or $12,250.00, payable to the Subse-
quent Injury Fund created pursuant to § 8-46-101, C.R.S., Division of Workers’ Com-
pensation.  These sums are payable retroactively and forthwith.

 B. Respondent Insurer shall pay the Claimant and the Subsequent Injury 
Fund statutory interest at the rate of eight percent (8%) per annum on all amounts due 
and not paid when due.
 
 C. Any and all issues not determined herein are reserved for future decision.

DATED this______day of December 2009.

____________________________
EDWIN L. FELTER, JR. 
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-782-446

ISSUES



 1. Whether Claimant has established by a preponderance of the evidence 
that she sustained compensable occupational diseases during the course and scope of 
her employment with Employer.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that the medical treatment she received prior to reporting an occupational disease on 
November 8, 2008 was authorized.

STIPULATION

 The parties agreed that Claimant earned an Average Weekly Wage (AWW) of 
$520.40.

FINDINGS OF FACT

 1. Claimant is a 58 year old female who has  worked for Employer since 2003 
as a school custodian.  Her job duties include cleaning a number of classrooms, bath-
rooms and modular buildings.  Claimant also mopped the gymnasium floor and re-
moved scuffmarks on the floor using a tennis ball connected to a stick.

 2. Claimant testified that she began to experience pain in her hands and 
arms in May 2008.  She specifically noted that she had to apply repetitive force in order 
to remove the scuff marks on the gymnasium floor with the tennis  ball attached to the 
stick.  On May 6, 2008 Claimant sent an e-mail to supervisor Tom Beach stating that 
she was unhappy with two of her coworkers.  In the e-mail Claimant mentioned that she 
might have “carpal tunnel.”  However, she did not request any medical treatment or oth-
erwise apprise Employer of a work-related claim.

 3. In July of 2008 Claimant worked on stripping epoxy or wax from a bath-
room floor in the school.  A solvent and mechanical stripper were insufficient to remove 
all of the wax.  To remove the remainder of the wax Claimant used a razor blade held in 
a five inch handle.  She switched between her right and left hands while performing the 
work.  Claimant testified that it took her eight hours each day for five days to complete 
the wax or epoxy removal.  She explained that she suffered permanent hand and wrist 
symptoms subsequent to July 2008.  Nevertheless, Claimant continued to perform her 
full-time janitorial duties.

 4. On October 22, 2008 Claimant visited personal physician Kosta M. Zinis, 
D.O. for an evaluation.  Claimant reported bilateral wrist and hand pain over the previ-
ous three months.  She explained that she experienced pain, numbness and tingling 
that increased at work.  Dr. Zinis noted that Claimant suffered from hypothyroidism.  He 
determined that Claimant suffered from possible bilateral Carpal Tunnel Syndrome 
(CTS) and ordered an EMG.  A subsequent EMG confirmed that Claimant suffered from 
bilateral CTS.

 5. On November 6, 2008 Claimant filed a Workers’ Claim for Compensation 
asserting that she suffered the occupational diseases of CTS and left neck pain as a 



result of her job duties  for Employer.  She contended that “repetitive use of hands 
cleaning” caused her CTS but did not specifically mention either the removal of scuff 
marks from the gymnasium floor or the scraping of wax from the bathroom floor.

 6. Employer directed Claimant to Authorized Treating Physician (ATP) Robert 
Massa, M.D. for medical treatment.  On November 13, 2008 Claimant visited Dr. Massa 
for an evaluation.  He noted that she suffered from bilateral CTS and a cervical neck 
strain.  Dr. Massa  mentioned that he had not been able to review Dr. Zinis’ notes.  Dr. 
Massa did not assess the cause of Claimant’s symptoms but prescribed removable wrist 
splints for Claimant’s bilateral CTS.

 7. On January 22, 2009 Insurer’s  Physician Advisor Jeff Raschbacher, M.D. 
reviewed Claimant’s request for bilateral CTS release surgery.  He noted that Claimant 
suffered from a thyroid disorder and was  a female member of the 50-59 year old age 
group.  Dr. Raschbacher remarked that Claimant thus presented with several risk fac-
tors for developing CTS.  He commented that none of Claimant’s  physicians had per-
formed an adequate causation assessment to determine whether Claimant’s  CTS was 
related to her duties for Employer.  Dr. Raschbacher thus concluded that there was in-
sufficient information to establish that Claimant’s bilateral CTS was related to her em-
ployment.  He thus recommended denial of Claimant’s request for bilateral CTS release 
surgery.

 8. Claimant continued to obtain medical treatment from ATP Dr. Massa.  On 
March 2, 2009 Dr. Massa remarked that Claimant’s CTS symptoms were much worse 
on her right side than on the left side.  Dr. Massa explained “[i]t is unclear to me based 
on how this case was presented about the true work relatedness of these injuries.”  He 
recommended that Claimant obtain an independent medical examination to ascertain 
whether her condition was related to her work for Employer.

 9. On July 13, 2009 Claimant underwent an independent medical examina-
tion with Ronald J. Swarsen, M.D.  Dr. Swarsen concluded that Claimant’s bilateral CTS 
and neck symptoms were caused by her job duties  for Employer.  He noted that Claim-
ant recounted an onset of her symptoms as a result of the forceful, repetitive activity in-
volved in removing wax or epoxy from a school bathroom floor.  Dr. Swarsen explained 
that Claimant developed an “overuse syndrome of her wrist with pain and aching along 
with the onset of symptoms of carpal tunnel syndrome for which she eventually sought 
care.”

 10. On July 16, 2009 Claimant underwent an independent medical examina-
tion with F. Mark Paz, M.D.  Dr. Paz initially remarked that CTS “may develop as a result 
of a combination of median nerve compression mechanically and ischemia of the me-
dian nerve.”  He noted that CTS may also be caused by “an abnormal metabolic etiol-
ogy such as hypothyroidism.”  Dr. Paz explained that contributing activities  to the devel-
opment of CTS involve repetitive, forceful wrist movements and vibration.

 11. In order to ascertain the cause of Claimant’s bilateral CTS, Dr. Paz asked 
Claimant to demonstrate her wrist position when she was scraping wax or epoxy from 



the school bathroom floor in July 2008.  Claimant then demonstrated the posture and 
orientation of her wrists.  Dr. Paz stated that Claimant’s demonstration of her activities 
did not reveal that her wrists  were engaged in flexion or extension.  Instead, Claimant’s 
wrists  were in a neutral position.  Dr. Paz explained that the flexion or extension of the 
wrists  has the potential to “stretch” the median nerve as it passes through the carpal 
tunnel.  Dr. Paz concluded that, based on Claimant’s history, his physical examination, 
and a review of the medical records, a work related cause for Claimant’s condition could 
not be established based on a reasonable degree of medical certainty.  He also com-
mented that Claimant’s pre-existing CTS was not permanently aggravated by her job 
duties for Employer.  Dr. Paz remarked that Claimant’s condition evolved insidiously be-
ginning with night symptoms.  He finally explained that Claimant’s neck concerns were 
not caused by her work for Employer because she did not disclose any neck symptoms 
to Dr. Zinis during her initial evaluation on October 22, 2008.

 12. On October 8, 2009 the parties conducted the post-hearing evidentiary 
deposition of Dr. Paz.  He reiterated that Claimant’s  job duties for Employer did not 
cause or aggravate her bilateral CTS or neck symptoms.  Dr. Paz again explained that 
Claimant’s demonstrated wrist orientation reflected that she did not perform her job du-
ties while in a continuous or predominantly flexed position and thus compromise the 
blood flow to her median nerve.  He noted that hypothyroidism, even if well-controlled, is 
a risk factor for the development of CTS.  Dr. Paz explained that, because Claimant suf-
fers from a very symmetric, bilateral occurrence of CTS, her condition is more likely re-
lated to the systemic condition of hypothyroidism than her work for Employer.  

13. Claimant has failed to establish that it is  more probably true than not that 
she sustained an occupational disease during the course and scope of her employment 
with Employer.  Claimant’s CTS and left neck pain were not caused, accelerated, inten-
sified or aggravated by her job duties for Employer.  Initially, ATP Dr. Massa questioned 
whether Claimant’s bilateral CTS and neck symptoms were caused by her job duties for 
Employer and recommended an independent medical examination.  Dr. Raschbacher 
noted that Claimant possessed risk factors for the development of CTS and there was 
insufficient information to establish a causal relationship between her bilateral CTS and 
her employment.  Dr. Paz persuasively concluded that Claimant’s bilateral CTS and 
neck symptoms were not caused or aggravated by her custodial duties. He stated that 
Claimant’s demonstration of her work activities  in removing wax or epoxy from a school 
bathroom floor did not reveal flexion or extension of the wrists.  Instead, Claimant’s 
wrists  remained in a neutral position.  Dr. Paz explained that the flexion or extension of 
the wrists has the potential to “stretch” the median nerve as it passes through the carpal 
tunnel.  He also persuasively commented that hypothyroidism, even if well-controlled, is 
a risk factor for the development of CTS.  Dr. Paz remarked that, because Claimant suf-
fers from a very symmetric, bilateral occurrence of CTS, her condition is more likely re-
lated to the systemic condition of hypothyroidism than her work for Employer.  In con-
trast, Dr. Swarsen’s opinion that Claimant’s bilateral CTS and neck pain were caused by 
her work for Employer is  not persuasive.  He failed to consider Claimant’s CTS symp-
toms prior to scraping wax or epoxy in July 2008, her wrist position while engaged in 
scraping.  Dr. Swarsen also did not address CTS risk factors including hypothyroidism, 



older age and female gender as delineated in the Guidelines.  Therefore, Claimant’s 
CTS and left neck pain cannot be fairly traced as a proximate cause to her employment 
with Employer.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the Judge.  Faulkner, 12 P.3d at 846.

5. The test for distinguishing between and accidental injury and an occupa-
tional disease is  whether the injury can be traced to a particular time, place and cause.  
Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational disease” is 
defined by  §8-40-201(14), C.R.S. as:



[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment.

 6. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof require-
ments in addition to those required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the dis-
ability for which compensation is sought.  Id.   Where there is  no evidence that occupa-
tional exposure to a hazard is  a necessary precondition to development of the disease, 
the claimant suffers from an occupational disease only to the extent that the occupa-
tional exposure contributed to the disability.  Id.

7. The DOWC CTS Medical Treatment Guidelines (Guidelines) provide that 
the highest risk occupational factors associated with the development of CTS involve 
the combination of “high exertional force” and “high repetition.”  The presence of a “con-
current disease does not negate the work relatededness of any specific case.” However, 
the Guidelines provide that hypothyroidism in older females is a risk factor for the de-
velopment of CTS.

8. As found, Claimant has failed to establish by a preponderance of the evi-
dence that she sustained an occupational disease during the course and scope of her 
employment with Employer.  Claimant’s CTS and left neck pain were not caused, accel-
erated, intensified or aggravated by her job duties for Employer.  Initially, ATP Dr. Massa 
questioned whether Claimant’s bilateral CTS and neck symptoms were caused by her 
job duties for Employer and recommended an independent medical examination.  Dr. 
Raschbacher noted that Claimant possessed risk factors for the development of CTS 
and there was insufficient information to establish a causal relationship between her bi-
lateral CTS and her employment.  Dr. Paz persuasively concluded that Claimant’s bilat-
eral CTS and neck symptoms were not caused or aggravated by her custodial duties. 
He stated that Claimant’s  demonstration of her work activities in removing wax or epoxy 
from a school bathroom floor did not reveal flexion or extension of the wrists.  Instead, 
Claimant’s wrists remained in a neutral position.  Dr. Paz explained that the flexion or 
extension of the wrists has the potential to “stretch” the median nerve as it passes 
through the carpal tunnel.  He also persuasively commented that hypothyroidism, even 
if well-controlled, is a risk factor for the development of CTS.  Dr. Paz remarked that, 
because Claimant suffers  from a very symmetric, bilateral occurrence of CTS, her con-



dition is  more likely related to the systemic condition of hypothyroidism than her work for 
Employer.  In contrast, Dr. Swarsen’s opinion that Claimant’s bilateral CTS and neck 
pain were caused by her work for Employer is not persuasive.  He failed to consider 
Claimant’s CTS symptoms prior to scraping wax or epoxy in July 2008, her wrist posi-
tion while engaged in scraping.  Dr. Swarsen also did not address CTS risk factors in-
cluding hypothyroidism, older age and female gender as delineated in the Guidelines.  
Therefore, Claimant’s CTS and left neck pain cannot be fairly traced as a proximate 
cause to her employment with Employer.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for Worker’s Compensation benefits is denied and dismissed.

DATED: December 17, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-789-836

ISSUES

 The issues for determination are compensability, medical benefits, and temporary 
disability benefits, including responsibility for termination. 

FINDINGS OF FACT

1. Claimant was hired by EP as a truck driver. EP’s company had a lessee contract 
with Employer to pick up and deliver perishable food items. Claimant was a salaried 
employee of EP, receiving his paychecks directly from him. Claimant’s average weekly 
wage was $925.00.
2. On May 16, 2008, Claimant was in Illinois unloading a truck when he slipped, fell 
and hit his right elbow on the floor. Claimant continued to work immediately after the in-
jury but his elbow swelled. Dispatch referred him to obtain medical treatment from Con-
centra. Claimant has received treatment from Concentra and from other medical care 
providers. 
3. As an employee of a common carrier, Claimant was covered by an accident pol-
icy. Claimant was off work from July 29 to August 19, 2008. Claimant was paid by Zurich 



$2,358.86 in wage replacement benefits. Claimant’s medical bills and wages for lost 
time were paid by Zurich. 

CONCLUSIONS OF LAW

Claimant was hired by EP to drive trucks. EP was a lessee of Employer, picking 
up and delivering perishable food items for Employer. 

Section 40-11.2-102(5)(a), C.R.S., provides that any lease executed pursuant to 
the statutory section shall provide for coverage under workers’ compensation or a pri-
vate insurance policy that provides similar coverage. Similar coverage means disability 
insurance for on and off the job injury, health insurance and life insurance, with benefits 
comparable to the benefits offered under the workers’ compensation system. 

Claimant admitted that he was covered by a Zurich accident insurance policy and 
that it paid for his medical benefits and time off work. It is Claimant’s burden to prove 
that the benefits  were not similar such that he would no longer be construed to be an 
independent contractor. Claimant has failed to do so. Claimant’s medical bills were paid 
in full. Claimant’s wage replacement was paid. Claimant’s average weekly wage was 
$925.00 per week. Claimant was off work from July 29, 2008 to August 19, 2008. Under 
workers’ compensation, he would have been entitled to $1,938.10 in temporary total 
disability benefits. He received a total of $2,358.86 from Zurich for wage replacement 
benefits. Claimant received similar benefits to workers’ compensation benefits.

The facts in this case are almost identical to the facts in FFE Transportation Serv-
ices, Inc. v. Industrial Claim Appeals Office, 93 P.3d 630 (Colo.App. 2004). As in the 
FFE case, Claimant was an employee of a trucking company that had a lease with Em-
ployer, a contract carrier. EP and Claimant, through Employer, had an accident policy. 
The fact that Claimant is not a party to the lease agreement between EP and Employer 
is immaterial. He is a truck driver working “under” a lease agreement.

Section 8-41-401, C.R.S., is inapplicable to any person excluded from the defini-
tion of employee pursuant to Section 8-40-301(5), C.R.S. That person excludes any 
person who is working as a driver under a lease agreement pursuant to Section 
40-11.5.102, C.R.S., with a common carrier or contract carrier. As concluded by the 
Court of Appeals in FFE, supra, Section 8-40-301(5), C.R.S., specifically refers to driv-
ers  as opposed to independent contractors. This is in sharp contrast to Section 
40-11.5-102, which prescribes how lease contracts  between contract carriers and their 
common carrier independent contractors may use assistants. Had the General Assem-
bly intended to exclude only independent contractors  from the definition of statutory 
employee, it would not have allowed independent contractors to use assistants. FFE, 
supra. Likewise, Had the General Assembly intended to limit the exclusion of Section 8-
40-301(5), C.R.S., to only independent contractors in direct contractual privity with the 
contract carrier, there would have been no need to add the provisions of Section 8-40-
301(6), C.R.S., relating to drivers, because in that event the two provisions would be 
redundant in the “driver” and “independent contractor” would be interchangeable terms. 



FFE, supra. As in FFE, “here, the interest of providing insurance to workers is severed 
because a policy was in force that paid benefits to the injured claimant.” FFE, supra.

Claimant’s arguments regarding control of Claimant by Employer are irrelevant. 
Section 40-11.5-102, C.R.S., specifically provides  that there can be control over both 
the independent contractor (lessee) and the driver. This  does not change the applicabil-
ity of Section 40-11.5-102, C.R.S., to Claimant.

This  injury is not compensable under the Workers’ Compensation Act of Colo-
rado.  Other issues are not reached.

ORDER

 It is therefore ordered that the claim is denied and dismissed. 

DATED: December 18, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-798-365

ISSUES

 The issues for determination are compensability, medical benefits, authorized 
medical care providers, average weekly wage, and temporary total or temporary partial 
disability benefits. 

FINDINGS OF FACT

1. Claimant is employed by Employer as a Transportation or Court Services Deputy.  
The parties have stipulated that he earns an average wage of $780.98 per week in that 
employment.  Claimant has been employed with Employer since January 2003.
2. Claimant’s primary duties with Employer entail transporting inmates between the 
Detention Center and the County Courts. Employer uses a Ford Expedition, Ford Crown 
Victorias, vans, and a modified van called a High Risk Transport Vehicle (“HRTV”). 
Throughout his employment with Employer, every one to two months Claimant’s shift 
has rotated between a “set-up” shift from 5:00 a.m. to 1:00 p.m., and the transport shift 
that begins at 7:30 a.m. and ends at 3:30 p.m.
3. Claimant is also concurrently employed as a Certified Nurses Assistant (CNA). 
Claimant began part-time work as a CNA in June 2009. Claimant is paid hourly for the 
in-home healthcare he provides to his autistic son. Claimant’s wage records reflect that 



the hours worked as a CNA have varied from month to month, both before and after 
July 13, 2009. This variation resulted from the differing demands of his work for Em-
ployer.
4. When his shifts with Employer allow, Claimant works as a CNA from 5:00 a.m. to 
7:00 a.m. on weekdays. Claimant works as a CNA for a few hours in the evening and on 
the weekends. When his hours at Employer prevent him from providing care for his son, 
his wife performs those services. Claimant is paid weekly as a CNA, with checks issued 
six days after the weekly pay period ends.
5. In the ten weeks prior to his injury, Claimant earned $454.74 in his work as a 
CNA, an average of $45.47 per week. 
6. On July 13, 2009, as part of his duties with Employer, Claimant was transporting 
several inmates in the HRTV between the Detention Center and the County Courts. Af-
ter court proceedings had finished, the inmates were loaded into the HRTV. While a fel-
low officer was loading some inmates into the side door of the HRTV, Claimant climbed 
into the HRTV, grabbing the steering wheel with his left hand, and stepping onto a step 
with his left leg. The step in the HRTV was just inside the driver’s side door of the 
HRTV.
7. After Claimant stepped onto the step, Claimant testified that he turned to see if 
the vehicle parked behind the HRTV had moved. He testified that, as he turned, he felt 
a burning sensation in his left knee. He then sat down and drove the inmates back to 
the Detention Center.
8. Upon his return to the Detention Center, Claimant informed his supervisor that he 
had injured his knee. The supervisor promptly referred Claimant to Dr. Holthouser at 
Occupational Health Services.
9. Dr. Holthouser saw Claimant on July 13, 2009, and took a history from him. 
Claimant told him that he was climbing into the HRTV when he “twisted his left knee un-
der full weight and felt a stinging pain….” Based upon this history, Dr. Holthouser con-
cluded that Claimant suffered a work-related injury.
10. After this initial visit, a phone conversation took place between Dr. Holthouser 
and a representative of Employer. The representative questioned whether Claimant suf-
fered a particular injury arising out of his employment or whether climbing into the HRTV 
was similar to performing the usual activities of daily living.
11. After the phone call, Dr. Holthouser requested that Claimant bring the HRTV to 
his office on July 14, 2009. Dr. Holthouser asked Claimant to “climb into the van as he 
did the day he was injured, as closely as possible…” Claimant told the doctor that he 
was not interacting with any inmates at the time nor performing any duties unique to his 
position with Employer. On July 14, 2009, Claimant did not tell Dr. Holthouser that he 
twisted as he got into the HRTV. Claimant did give a history of twisting to Dr. Holthouser 
on July 13, 2009. Typically, when a person twists to look behind him, the person will 
twist at the torso, not at the knee.
12. Claimant demonstrated that he stepped as he would on regular stairs at home, 
grasping the steering wheel with his left hand, walking up and sitting down in the large 
driver’s seat of the HRTV. There was a “small amount of twisting required” as Claimant 
fixed his foot on the floorboard and swung sideways to sit down. Dr. Holthouser ex-
plained that there was a massive, big door to the HRTV and regular steps stepping up 
to it with a very large seat. Based upon the doctor’s observations on July 14, 2009, he 



concluded that there was no mechanism of injury and that Claimant suffered no trauma 
to his knee as he climbed into the van. Dr. Holthouser issued a report on July 14, 2009, 
reflecting his conclusion that Claimant did not suffer from any work-related condition. He 
noted that Claimant’s movements in ascending the stairs into the HRTV would be the 
same as climbing the stairs at home. 
13. At the hearing, Claimant testified that his knee was painful on July 14, 2009, and 
he was not sure whether he duplicated the way that he got into the HRTV on the date 
the injury allegedly occurred. He understood that this was the purpose of this demon-
stration to Dr. Holthouser and could not recall whether he told the doctor that he was not 
able to completely duplicate the maneuver.
14. Claimant testified that, as he was getting into the HRTV at the time of the inci-
dent, he looked behind him and twisted. Claimant mentioned twisting to Dr. Holthouser 
on July 13, 2009, to Dr. Schtleben on July 17, 2009, and to Dr. Hughes on October 26, 
2009. The testimony of Claimant that he twisted as he was stepping into the HRTV on 
July 13, 2009, is credible and persuasive. 
15. On July 14, 2009, Dr. Holthouser referred Claimant to see his primary care phy-
sician for an MRI of the left knee and appropriate treatment depending on the findings. 
Claimant sought care at the Orthopedic Center of the Rockies. He was treated by Dr. 
Trumper and Dr. Sachtleben.
16. An MRI was done of Claimant’s left knee on July 22, 2009. This showed a “hori-
zontal cleavage tear of the posterior horn and body of the medial meniscus with a 
parameniscal cyst measuring 7x4 mm.” Claimant underwent outpatient surgery on 
August 25, 2009, and returned to work for Employer on September 11, 2009. On Sep-
tember 18, 2009, he was released to full duty.
17. After the injury, Employer placed Claimant on the set-up shift from 5:00 a.m. to 
7:00 a.m., until he underwent surgery to repair his left knee on August 25, 2009. Claim-
ant was never disabled from performing services as a CNA. His wages at Employer 
were not reduced except during the period of time when he was completely off work be-
tween August 25 and September 11, 2009.
18. In approximately mid 2008, Claimant began to experience pain in his right knee. 
He suffered no specific injury but simply awoke one night with severe pain.
19. Claimant consulted Dr. Steven Yemm on March 6, 2009. An MRI scan of the right 
knee was done on March 11, 2009. This showed a “horizontal cleavage tear of the pos-
terior horn and body segment of the medial meniscus with associated parameniscal 
cyst.”
20. Claimant underwent surgery to his right knee on April 21, 2009, and was re-
leased to return to full duty one week later.
21. Dr. Holthouser testified that degenerative joint disease is hereditary and tends to 
be symmetrical. He was asked to compare the MRI reports concerning the studies of 
both of Claimant’s knees. Based upon that comparison, he concluded that the tear to 
the medial meniscus on the left knee pre-existed the events of July 13, 2009. 
22. With degenerative changes such as this, the simple act of walking may be suffi-
cient to cause a medial meniscus tear to become symptomatic. Dr. Holthouser reached 
his opinions concerning causality by exercising his independent medical judgment. 
23. Claimant retained Dr. John Hughes to perform an evaluation. He issued a report 
dated October 26, 2009. Claimant told Dr. Hughes that he experienced pain after he 



“twisted his left knee under full weight.” Based upon that history, Dr. Hughes concluded 
that this event aggravated the degenerative medial meniscus tear in Claimant’s left 
knee. Dr. Hughes did not observe Claimant climb into the HRTV. He did not comment 
about Dr. Holthouser’s opinions of July 14, 2009.
24. The opinions expressed by Dr. Hughes are credible and persuasive. It is found 
that the incident on July 13, 2009, aggravated Claimant’s pre-existing condition and ac-
celerated the need for treatment. 

CONCLUSIONS OF LAW

A.  Compensability:
A compensable injury is  one that arises out of and in the course of employment. Section 
8-41-301(1)(b)-(c), C.R.S. The "arising out of" test is one of causation. It requires that 
the injury have its origin in an employee's work-related functions, and be sufficiently re-
lated thereto so as to be considered part of the employee's service to the employer. The 
Supreme Court has stated that "[a]n activity arises out of and in the course of employ-
ment when it is sufficiently interrelated to the conditions and circumstances under which 
the employee generally performs his  job functions that the activity may reasonably be 
characterized as an incident of employment, although the activity itself is  not a strict 
employment requirement and does not confer an express benefit on the employer." 
Price v. Industrial Claim Appeals Office, 919 P.2d 207, 210 (Colo. 1996). There is  no 
presumption that an injury that occurs in the course of a worker's employment also 
arises out of the employment. Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 
542 (1968); See also Industrial Commission v. London & Lancashire Indemnity Co., 135 
Colo. 372, 311 P.2d 705 (1957) (mere fact that the decedent fell to his death on the em-
ployer's premises did not give rise to presumption that the fall arose out of and in course 
of employment). Additionally, it is a claimant's burden to prove by a preponderance of 
the evidence that there is a direct causal relationship between the employment and the 
injuries. Section 8-43-201, C.R.S. 2007; Ramsdell v, Horn, 781 P.2d 150 (Colo.App. 
1989). Further, the respondents are liable if employment-related activities aggravate, 
accelerate, or combine with a pre-existing condition to cause a need for medical treat-
ment. Section 8-41-301(1)(c), C.R.S.; Snyder v. Industrial Claim Appeals Office, 942 
P.2d 1337 (Colo.App. 1997). 
The determination of whether there is a sufficient "nexus" or causal relationship be-
tween a claimant's employment and the injury is generally one of fact, which the ALJ 
must determine based on the totality of the circumstances. In Re Question Submitted by 
the United States Court of Appeals, 759 P.2d 17 (Colo. 1988); Moorhead Machinery & 
Boiler Co. v. Del Valle, 934 P.2d 861 (Colo.App. 1996). 
Special rules apply in the event an injury is "precipitated" by some preexisting condition 
brought by a claimant to the workplace. Where the precipitating cause of an injury is a 
pre-existing condition suffered by a claimant, the injury is not compensable unless a 
"special hazard" of the employment combines with the pre-existing condition to cause or 
increase the degree of injury. See National Health Laboratories v. Industrial Claim Ap-
peals Office, 844 P.2d 763 (Colo.App. 1992). This principle is known as the "special 
hazard" rule. Ramsdell v. Horn, 781 P.2d 150 (Colo.App. 1989). In addition, to be con-
sidered an employment hazard for this purpose, the employment condition must not be 
a ubiquitous one; it must be a special hazard not generally encountered. See Ramsdell 



v. Horn 781 P.2d 150 (Colo.App. 1989) (high scaffold constituted special employment 
hazard to worker who suffered epileptic seizure and fell); Gates Rubber Co. v. Industrial 
Commission, supra (hard level concrete floor not special hazard because it is a condi-
tion found in many non-employment locations). The rationale for this rule is that unless 
a special hazard of employment increases the risk or extent of injury, an injury due to a 
claimant's pre-existing condition does not bear sufficient causal relationship to the em-
ployment to "arise out of" the employment. Gates v. Rubber Co. v. Industrial Commis-
sion, 705 P.2d 6 (Colo.App. 1985); Gaskins v. Golden Automotive Group, L.L.C., W.C. 
No. 4-374-591 (August 6, 1999) (injury when pre-existing condition caused the claimant 
to stumble on concrete stairs not compensable because stairs were ubiquitous  condi-
tion). 
It is concluded that the special hazards doctrine is inapplicable to the facts in this case. 
As noted, our courts  have held that the existence of a preexisting disease or infirmity 
does not disqualify a claimant from receiving compensation "if the employment aggra-
vates, accelerates, or combines with the disease or infirmity to produce the disability for 
which workers' compensation is sought." H & H Warehouse v. Vicory, 805 P.2d 1167, 
1167 (Colo.App. 1990). Moreover, there is  no requirement that a particular activity of 
employment which aggravates the preexisting condition be unique to the employment, 
or that it constitute a "special hazard" of the employment. To the contrary, the special 
hazard requirement applies only where the precipitating cause of an injury is a preexist-
ing non-industrial condition that a claimant brings to the workplace. In such cases, the 
special hazard requirement provides the requisite causal connection between the injury 
and the employment. National Health Laboratories v. Industrial Claim Appeals Office, 
844 P.2d 1259 (Colo.App. 1992); Ramsdell v. Horn, 781 P.2d 150 (Colo.App. 1989); 
Sheldon v. Pinnacol Assurance, W.C. 4-724-391 (ICAO, 2008). 
 Here, it is expressly found that Claimant aggravated his  preexisting left knee condition 
when he stepped into the HRTV. The opinion of Dr. Hughes that Claimant aggravated 
his preexisting condition is  credited. The opinion of Dr. Hughes supports the determina-
tion that Claimant sustained a compensable injury. Dr. Holthouser’s observation that the 
injury could have happened at work is correct. However, the incident happened at work 
and the incident aggravated Claimant’s preexisting condition and accelerated the need 
for medical care. Because of that finding, it is  concluded that Claimant sustained a 
compensable injury on July 13, 2009. This issue of whether there was a special hazard 
is  not reached. See Sheldon, supra. This conclusion is not based on a presumption that 
an injury that occurs in the course of a worker’s employment also arises out of employ-
ment. Based on the totality of the circumstances, a sufficient nexus or causal relation-
ship is found between Claimant’s employment and the injury. 

B.  Authorized Medical Care Providers and Liability for Medical Care:
 Employer referred Claimant to Dr. Holthouser, and Dr. Holthouser is authorized. 
Section 8-43-404(5)(a), C.R.S. After stating that the incident was not compensable, Dr. 
Holthouser referred Claimant to his  primary care physician. Claimant’s primary care 
physicians were at the Orthopaedic Center of the Rockies. Claimant was treated for this 
injury there by Thomas R. Sachtleben, M.D., and Rocci V. Trumper, M.D., who are also 
authorized. Cabela v. ICAO, 198 P.3d 1277, (Colo.App. 2008). The treatment Claimant 
received from these authorized providers was reasonably needed to cure and relieve 



Claimant from the effects of the compensable injury. Section 8-42-101(1), C.R.S. Insurer 
is  liable for the costs of such care, in amounts not to exceed the Division of Workers’ 
Compensation fee schedule. Section 8-42-101(3), C.R.S. 
C.  Average Weekly Wages and Temporary Disability Benefits:

 The parties stipulated that Claimant earned $780.98 per week in his  job for Em-
ployer. Claimant concurrently earned $45.47 as a CNA. Claimant average weekly wage 
at the time of his injury was $826.45.

 Claimant did not miss any work as a CNA as  a result of the compensable injury. 
Claimant only lost wages when he was off work from August 25, 2009, to September 11, 
2009. Temporary disability benefits end when a claimant returns to work. Section 8-42-
105(3)(b), C.R.S. He lost wages at the rate of $780.98 per week. Temporary partial dis-
ability benefits are payable for that period at the rate of $520.65 per week. Section 8-42-
106, C.R.S. 

 Insurer is liable for interest at the rate of eight percent per annum on all benefits 
not paid when due. Section 8-43-410, C.R.S. 

ORDER

 It is therefore ordered that:

1. Insurer shall pay for the medical care Claimant has received for this injury from 
Dr. Holthouser, Dr. Sachtleben, and Dr. Trumper, in amounts not to exceed the Division 
of Workers’ Compensation fee schedule. 
2. Insurer shall pay Claimant temporary partial disability benefits at the rate of 
$520.65 per week from August 25, 2009, to September 11, 2009. Insurer shall pay 
Claimant interest on any benefits not paid when due. 
3. All matters not determined herein are reserved for future determination.

DATED: December 17, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-759-947

ISSUES

¬ Did the claimant prove by a preponderance of the evidence that he sustained an 
injury to the left knee arising out of and in the course of his employment?



¬ Did the claimant prove by a preponderance of the evidence that he is entitled to 
an award of temporary total disability benefits as a result of the alleged injury?
¬ Did the respondents prove by a preponderance of the evidence that the claim-
ant’s right to receive temporary total disability benefits, if any, was terminated because 
the claimant was responsible for his termination from employment?
¬ Did the claimant prove by a preponderance of the evidence that Dr. Isaacs is an 
authorized treating physician, and that the treatment provided by Dr. Isaacs was rea-
sonable and necessary for purposes of curing or relieving the alleged injury?
¬ Are the respondents entitled to imposition of a penalty for the claimant’s failure 
timely to report the injury in writing?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following find-
ings of fact:

1. The claimant seeks compensation for a left knee injury allegedly sustained on 
April 30, 2008.  On that date the claimant was employed as a technician specializing in 
the repair and maintenance of medical equipment.  The claimant had been employed in 
this field for quite some time, but had only worked for this employer for approximately 7 
months.
2. The claimant worked in a shop that contained equipment and tools used in the 
repair of the medical equipment.  The claimant typically performed his duties at a work-
bench and was seated on a stool.  The stools were similar to “bar stools” and their 
height could be adjusted.  There was a footrest or “ring” near the bottom of the stool.
3. The claimant had a significant history of left knee problems prior to April 30, 
2008.  On February 26, 2008, the claimant sought treatment with P.A. Marnie Ceazan, a 
physician’s assistant at Broomfield Family Practice.  At that time the claimant com-
plained of left knee pain and reported a history of intermittent left knee pain for 15 years 
with removal of a bursal sac eight years previously.  The claimant stated that he had 
been experiencing night pain for two weeks.  P.A. Ceazan assessed a probable menis-
cal tear and ordered an x-ray.  She advised the claimant that he would probably need 
an orthopedic consult.
4. The claimant testified he believed the February 2008 injury occurred when he 
jumped out of his truck.
5. On March 3, 2008, the claimant underwent an MRI of the left knee.  The MRI re-
port indicated the presence of a posterior horn medial meniscus tear.  Also reported 
was, “Tendinosis distal patellar tendon without partial tear and with deep infrapatellar 
bursitis and mild bony degenerative change in the tibial tuberosity.”
6. On March 14, 2008, Dr. Christopher Isaacs, D.O., performed a left knee ar-
throscopy and partial medial meniscectomy.  The operative report notes that the camera 
passed through the patellofemoral compartment, “which revealed the articular surfaces 
to be free from defect.”  Dr. Isaacs’ office note from March 14, 2008, states that, except 
for the meniscal tear, “the remainder of the knee was in good condition.”  
7. On April 3, 2008, Dr. Isaacs reported the claimant had not been strong enough to 
return to work at full duty despite an earlier release.  Dr. Isaacs commented the claimant 
had been given a “new release returning him to work next Friday.”



8. The claimant testified that he did return to work after the March 2008 surgery, but 
that his knee was “weak” and painful.  He believed that he was under restrictions that 
prohibited him from squatting and lifting heavy items.  
9. The claimant testified that on Wednesday, April 30, 2008, he was going to per-
form his duties at a workstation that ordinarily belonged to “Trish.”  The claimant ex-
plained that Trish was not in the shop and her workstation had the testing equipment 
necessary for his duties. According to the claimant Trish adjusted her stool so that it was  
unusually high.  The claimant recalled that he pushed off the stool’s foot ring with his left 
leg and felt a sharp pain in his knee.  The claimant stated that the pain was different 
than he experienced previously in that it burned badly and caused him trouble sleeping 
at night.
10. The claimant testified that at the time of the injury on April 30, 2008, his coworker, 
Mr. Billy Jefferson, was training him.  The claimant recalled that Mr. Jefferson was very 
near and that after the incident the claimant asked, “did you hear that?”  The claimant 
further stated that he told Mr. Jefferson about the pain in his knee.
11. The claimant further testified that he believes he aggravated the knee problem 
later the same day when pushing carts of heavy materials up a steep ramp in the shop.
12. The claimant testified that on the morning of May 1, 2008, he had a conversation 
with Trish and told her about the knee injury.  According to the claimant, Trish was the 
technical “lead” person and he considered her to be his supervisor.  The claimant re-
called that Trish replied, “So now it’s all about my chair,” and stated she would report the 
injury to “Jim,” the overall department manager.
13. Mr. Billy Jefferson testified that he was present in the shop on April 30, 2008, and 
working within three feet of the claimant.  Mr. Jefferson stated that he did not recall see-
ing any incident involving the claimant, and did not hear the claimant complain about 
any knee pain.  Mr. Jefferson is now retired from the employer.
14. On Monday, May 5, 2008, the claimant sought treatment from Dr. Isaacs for the 
injury allegedly sustained on April 30.  The claimant elected to go to Dr. Isaacs on his 
own and the employer did not refer the claimant to Dr. Isaacs.  
15. The May 5, 2008, notes of Dr. Isaacs state the following: 
16. [Claimant] called over the weekend complaining of severe pain in his knee sud-
denly for the last week. He was hoisting himself up onto a bar stool with that leg when 
he felt a sudden stabbing pain in the anterior aspect of the knee.
17. On May 5, 2008, Dr. Isaacs diagnosed a strain versus partial tear of the patellar 
tendon of the left knee, and prescribed an MRI.  On May 6, 2008, Dr. Isaacs telephoned 
the claimant and advised him that the MRI showed a partial tear of the patellar tendon 
and a stress fracture of the medial femoral condyle.  Dr. Isaacs indicated the claimant 
could perform full weight bearing, but should diminish his activity “as pain allows.”
18. The employer eventually referred the claimant to Concentra where Dr. Yvonne 
Nelson, M.D. examined him on May 20, 2008.  The claimant gave Dr. Nelson a history 
that he experienced pain in the left knee “after stepping onto the railing of stool and 
pushing self up into elevated chair.”  Dr. Nelson noted that Dr. Isaacs had diagnosed a 
patellar tendon tear and stress fracture.  Dr. Nelson stated that she needed to obtain the 
MRI results and the notes of Dr. Isaacs.  Dr. Nelson opined that causation was “ques-
tionable” because it is “very unlikely to cause stress fracture with patellar tendon tear 
pushing self up onto stool.”  However, Dr. Nelson also stated that she would “defer to 



ortho for causality.”  Dr. Nelson stated the claimant had agreed to “follow up with PCP 
for all non-work related complaints.”  She imposed restrictions of no squatting, kneeling 
and climbing.
19. Following the alleged injury of April 30, 2008 the claimant returned to work, al-
though he was under some restrictions to avoid pain-causing activity.
20. Mr. James Grissom testified for the respondents.  Mr. Grissom is the mainte-
nance account manager for 2 hospitals, including the one where the claimant was em-
ployed.  Mr. Grissom was the claimant’s superior.  Mr. Grissom stated the claimant re-
ported the injury to him on Monday, May 5, 2008.  Mr. Grissom stated that he instructed 
the claimant to complete “paperwork” so that Mr. Grissom could sign it and initiate the 
procedure to obtain medical treatment for the claimant.  Mr. Grissom stated that once he 
signed the paperwork designation of the medical provider was the responsibility of the 
insurance adjuster in Colorado Springs.  Mr. Grissom also stated that it was his policy 
that if any of the workers’ were injured on the job they could immediately report to the 
hospital emergency room for treatment.
21. On May 22, 2008, the respondents filed a Notice of Contest with respect to the 
alleged injury.  
22. Mr. Grissom testified that on May 23, 2008, he asked the claimant to come to a 
meeting with the claimant’s immediate supervisor, a Mr. Rhodes, concerning some per-
formance issues that had come to Grissom’s attention.  Mr. Grissom had no intention of 
discharging the claimant, and in fact considered the claimant to be very competent in 
technical matters.  Less than a minute after the meeting began the claimant announced 
that he “did not fit in this environment” and resigned his position with the employer.
23. Mr. Grissom testified that prior to May 23, 2008, the employer had accommo-
dated the claimant’s restrictions.  For instance, Mr. Grissom had directed that other em-
ployees, including Mr. Jefferson, were to assist the claimant in such tasks as pushing 
carts up the ramp.  Mr. Grissom testified that employer could have continued to accom-
modate the claimant’s restrictions had he not walked off of the job.
24. On three occasions from May 14, 2008, to August 26, 2008, the claimant sought 
treatment from PA Ceazan.  None of these visits concerned the left knee, although one 
concerned right knee pain of 4 days’ duration.
25. On September 16, 2008, the claimant returned to Dr. Isaacs.  The claimant re-
ported that a “couple of days ago” he was coming down from a ladder, stepped awk-
wardly and injured his left knee.  Thereafter the claimant experienced pain and swelling.  
Dr. Isaacs noted effusion and recommended an aspiration, which was completed.  He 
also recommended a repeat MRI.
26. On September 18, 2008, Dr. Isaacs notified the claimant of the MRI results.  Dr. 
Isaacs recorded that the MRI showed a stress fracture in the medial compartment, evi-
dence of a prior meniscectomy, and moderate to severe tendonitis and partial thickness 
tearing of the patellar tendon.  Dr. Isaacs reported that these findings were consistent 
with the claimant’s “previous MRI.”
27. The claimant returned to Dr. Isaacs on September 24, 2008, and reported that 
his knee was feeling better.  Dr. Isaacs observed the effusion was gone.  Dr. Isaacs rec-
ommended a cortisone injection, which was performed.
28. The claimant proved it is more probably true than not that on April 30, 2008, he 
sustained an injury to his left knee arising out of and in the course of his employment.  



The ALJ credits the claimant’s testimony that he experienced a sharp pain in the left 
knee when he hoisted himself up on the Trish’s stool, and that this pain was different in 
quality than that he had experienced before.  The ALJ finds the claimant’s testimony is 
significantly corroborated by the note of Dr. Isaacs dated May 5, 2008, in which the 
claimant reported “severe pain” in the anterior aspect of the leg after “hoisting himself 
up onto a bar stool.”  Moreover, Mr. Grissom testified that the claimant notified him of 
the injury on May 5, 2008, relatively soon after the event and well before the claimant 
was called to the conference to discuss the “performance issues.”  Although Mr. Jeffer-
son does not recall the incident, the ALJ does not find this to be particularly persuasive 
evidence since the claimant was already having knee difficulties as a result of the Feb-
ruary 2008 injury, and the ALJ concludes that Mr. Jefferson was probably not disposed 
to consider it significant if the claimant mentioned some new pain on April 30, 2008.
29. The ALJ further finds that the medical evidence is most consistent with the claim-
ant having sustained an injury to his knee on April 30, 2008.  The MRI performed in 
March 2008 demonstrated a meniscal tear, as well as degenerative changes of the pa-
tellar tendon without a tear, and bony degenerative changes of the tibial tuberosity.  Dr. 
Isaacs noted that, except for the meniscal tear, the knee was in good condition when he 
operated in March 2008.  However, the MRI in May 2008, after the alleged incident of 
April 30, showed a partially torn patellar tendon and a stress fracture of the femoral 
condyle.  The new pathology demonstrated on the May 2008 MRI substantially coin-
cides with the alleged injury of April 30, 2008, and the ALJ finds this temporal relation-
ship to be persuasive evidence that the injury occurred as the claimant testified. 
30. The ALJ recognizes that Dr. Nelson expressed doubt that the alleged mechanism 
of injury was sufficient to cause a partially torn patellar tendon and stress fracture.  
However, the ALJ does not find Dr. Nelson’s opinion to be persuasive evidence that the 
alleged mechanism of injury was not the cause of the torn patellar tendon and stress 
fracture.  Dr. Nelson’s May 20, 2008, office note expressly states that she had not re-
viewed the MRI results, and that she desired to see them together with the notes of Dr. 
Isaacs.  The ALJ infers from these statements that Dr. Nelson’s opinion concerning cau-
sation was tentative and subject to change with additional information, including the MRI 
results.  The ALJ is unable to determine whether Dr. Nelson might have reached a dif-
ferent conclusion concerning the sufficiency of the mechanism of injury if she had 
known the claimant had pre-existing degenerative changes of the patellar tendon.  
There is no credible or persuasive evidence that Dr. Nelson was ever shown the MRI 
results for the purpose of determining her final opinion on the causation question.
31. Conversely, on May 5, 2008, Dr. Isaacs diagnosed a strain versus partial tear of 
the patellar tendon of the left knee.  Implicit in this diagnosis is his opinion that the al-
leged mechanism of injury (the claimant’s action of “hoisting” himself onto the “bar 
stool”) was sufficient to cause a partial tear of the patellar tendon.  The MRI then con-
firmed the presence of a partial tear.  The ALJ is persuaded by the reports of Dr. Isaacs 
that the alleged mechanism of injury was sufficient to cause the pathology noted on 
MRI.
32. The ALJ finds the claimant failed to prove it is more probably true than not that he 
sustained any injury while pushing a heavy cart up the ramp on the employer’s prem-
ises.  Although the claimant may have experienced some symptoms while pushing a 
cart, the May 2008 the medical records do not show that he reported pushing a cart as 



the mechanism of injury to Dr. Nelson or Dr. Isaacs.  Neither of these physicians has 
opined that the claimant sustained any injury pushing a cart.
33. The ALJ finds the claimant failed to prove entitlement to TTD benefits prior to 
May 23, 2008.  The claimant returned to work following the injury on April 30, 2008.  
There is no credible or persuasive evidence that the claimant lost any time from work 
prior to May 23, 2008, nor is there any credible or persuasive evidence that he lost any 
wages prior to May 23, 2008.  
34. The ALJ finds the respondents proved it is more probably true than not that the 
claimant acted volitionally when he resigned his employment on May 23, 2008, and that 
he exercised substantial control over the circumstances that led to his resignation.  The 
ALJ credits the testimony of Mr. Grissom that on May 23 he called the claimant into dis-
cuss some performance issues, but had no intention of terminating the claimant’s em-
ployment.  However, the claimant immediately resigned his employment stating that he 
did not “fit” in the environment.  The ALJ does not find any credible or persuasive evi-
dence that the claimant was harassed or otherwise forced to resign because he filed a 
workers’ compensation claim, or because he was experiencing any limitations resulting 
from the injury or the March 2008 surgery.  The claimant’s testimony that he was trans-
ferred to a bench where water was “leaking” does not persuade the ALJ that the claim-
ant was the subject of harassment or any attempt to force him to resign because of his 
physical condition.  Indeed the claimant did not tell Mr. Grissom that he was resigning 
because of harassment or because he had been transferred to a defective workstation.  
The ALJ is persuaded that Mr. Grissom tried to help the claimant process the paperwork 
necessary for the claim and to obtain treatment, and did not initiate or direct any cam-
paign to force the claimant’s resignation.
35. The ALJ further finds that Mr. Grissom credibly testified that the employer would 
have continued to accommodate the claimant’s restrictions had he not resigned.  There-
fore, even though Dr. Isaacs placed the claimant on a two-week non-weight bearing 
status in September 2008, this is not a case in which the claimant proved a worsened 
condition sufficient to reestablish a causal connection between the injury and the wage 
loss.  The worsening of the claimant’s condition in September 2008 would not have pre-
cluded the claimant from working had he not quit the employment in May 2008.  
36. Moreover, the claimant failed to prove that any worsening of his condition in Sep-
tember 2008 is causally related to the industrial injury.  The medical records of Dr. 
Isaacs establish the claimant aggravated his knee condition when climbing down from a 
ladder.  The claimant’s testimony that he has no recollection of this event is not persua-
sive evidence that it did not occur.  Moreover, the claimant had not sought any treatment 
for the left knee throughout the summer of 2008.  Under these circumstances the ALJ 
finds the worsening of the claimant’s left knee condition in September 2008 was the re-
sult of an intervening injury that occurred when the claimant stepped awkwardly while 
descending a ladder. 
37. The claimant credibly testified that he understood Trish was his immediate super-
visor, and that when he told her about the injury on May 1, 2008, she did not immedi-
ately refer him to a physician or direct him to go to the emergency room in the hospital.  
Although Mr. Grissom stated that Trish had resigned as a supervisor earlier in the year, 
the ALJ credits the claimant’s testimony that on April 30, 2008, he still understood Trish 
to be in a supervisory role.  The ALJ further finds that the employer played a substantial 



role in causing the claimant’s belief since Mr. Grissom acknowledged that Trish had 
been the claimant’s supervisor in the past.  Further the respondents did not present any 
credible or persuasive evidence tending to establish that the claimant knew that Trish 
was not his supervisor, or one of his supervisors, on the day of the injury.
38. The ALJ finds the right of selection passed to the claimant because Trish did not 
immediately refer the claimant to any medical provider or providers.  The ALJ finds that 
the claimant selected Dr. Isaacs as the authorized treating physician (ATP) for the injury 
he sustained on April 30, 2008.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitle-
ment to benefits  by a preponderance of the evidence.  Section 8-43-201, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's  factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

COMPENSABILITY OF ALLEGED INJURY

 The claimant argues that he proved by a preponderance of the evidence that on 
April 30, 2008, he sustained a compensable injury to his  left knee when he placed pres-
sure on it while raising himself up on the foot ring of the work stool.  Additionally the 
claimant argues that he “aggravated” his condition while pushing heavy carts up a ramp.  
The ALJ concludes the claimant proved it more probably true than not that he sustained 
a compensable injury when lifting himself up on the stool.

The claimant was required to prove by a preponderance of the evidence that at 
the time of the injury he was performing service arising out of and in the course of the 



employment, and that the injury was proximately caused by the performance of such 
service.  Section 8-41-301(1)(b) & (c), C.R.S.  An injury occurs  "in the course of" em-
ployment where the claimant demonstrates that the injury occurred within the time and 
place limits of his employment and during an activity that had some connection with his 
work-related functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  The 
"arising out of " element is narrower and requires claimant to show a causal connection 
between the employment and the injury such that the injury has its origins in the em-
ployee's  work-related functions and is  sufficiently related to those functions  to be con-
sidered part of the employment contract.  See Triad Painting Co. v. Blair, supra.  The 
mere fact that an injury occurs at work does not establish the requisite causal relation-
ship to demonstrate that the injury arose out of the employment.  Finn v. Industrial 
Commission, 165 Colo. 106, 437 P.2d 542 (1968).

A pre-existing disease or susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the pre-existing disease or in-
firmity to produce a disability or need for medical treatment.  Duncan v. Industrial Claim 
Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1990).  Causation may be established by evidence that the duties  of 
the employment placed stresses on the body that resulted in an injury.  See Cabela v. 
Industrial Claim Appeals Office, 198 P.3d 1277 (Colo. App. 2008).  The question of 
whether the claimant met the burden of proof to establish an injury is  one of fact for de-
termination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).  

The claimant must prove causation to a reasonable probability.  Lay testimony 
alone may be sufficient to prove causation.  However, where expert testimony is pre-
sented on the issue of causation it is for the ALJ to determine the weight and credibility 
to be assigned such evidence.  Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. 
App. 1990).

As determined in Finding of Fact 27, the ALJ concludes the claimant proved it is 
more probably true than not that on April 30, 2008, the claimant sustained an injury to 
his left knee arising out of and in the course of his employment as a medical equipment 
technician.  Specifically, the ALJ credits  the claimant’s  testimony that while performing 
his duties in the employer’s shop, he used his left leg to put pressure on a foot ring and 
raise himself up onto a high work stool.  This  action occurred within the time and place 
limits of the employment and was causally related to the performance of the claimant’s 
duties as a medical equipment technician.

As determined in Findings  of Fact 27 through 30, the ALJ concludes claimant’s 
action of raising himself up on the stool proximately caused left knee injuries including a 
partially torn patellar tendon and stress fracture of the femoral condyle.  The ALJ credits 
the claimant’s testimony that he sustained sharp pain in the knee when he raised him-
self up on the work stool.  The ALJ finds that the claimant’s testimony is consistent with 
the report of injury to Dr. Isaacs, as  well as  the May 2008 MRI results showing new pa-
thology (partially torn patellar tendon and stress fracture of femoral condyle) when com-



pared to the March 2008 MRI.  Moreover, the ALJ credits the implicit opinion of Dr. 
Isaacs that the alleged mechanism of injury was sufficient to cause the new pathology.  
The ALJ is not persuaded by the contrary opinions expressed by Dr. Nelson because 
they are not based on review of the MRI results and appear to be tentative in nature.  
Moreover, the evidence does not demonstrate that Dr. Nelson was afforded an opportu-
nity to review the MRI results and change her opinion if necessary.

As determined in Finding of Fact 31 the claimant failed to prove it is  more proba-
bly true than not that he sustained any injury while pushing a cart.

TEMPORARY TOTAL DISABLITY BENEFITS

 The claimant seeks an award of temporary total disability (TTD) benefits com-
mencing on the date of injury and continuing until terminated by law or order.  The re-
spondents contend that the claimant failed to prove that he sustained any compensable 
disability.  In any event, the respondents contend the evidence establishes the claimant 
voluntarily resigned his employment on May 23, 2008, and is  not entitled to TTD bene-
fits after that date.  The ALJ agrees with the respondents that under the facts of this 
case the claimant is not entitled to any award of TTD benefits.

To prove entitlement to TTD benefits, the claimant must prove that the industrial 
injury caused a disability lasting more than three work shifts, that he left work as a result 
of the disability, and that the disability resulted in an actual wage loss.  PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. Industrial Claim 
Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-103(1)(a), C.R.S., re-
quires the claimant to establish a causal connection between a work-related injury and a 
subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, 
supra.  

However, the industrial injury need not be the sole cause of a disability or need 
for medical treatment if the injury is  a significant, direct, and consequential factor in 
causing a disability or need for treatment.  See Subsequent Injury Fund v. Industrial 
Claim Appeals Office, 131 P.3d 1224 (Colo. App. 2006); Joslins Dry Goods Co. v. Indus-
trial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); Seifried v. Industrial Commis-
sion, 736 P.2d 1262 (Colo. App. 1986).  Our courts have held that if the industrial injury 
leaves the body in a weakened condition and the weakened condition plays a causative 
role in producing disability or the need for additional medical treatment then the treat-
ment is  a compensable consequence of the industrial injury.  Standard Metals Corp. v. 
Ball, 172 Colo. 510, 474 P.2d 622 (1970); Price Mine Service, Inc. v. Industrial Claim 
Appeals Office, 64 P.3d936 (Colo. App. 2003); Jarosinski v. Industrial Claim Appeals Of-
fice, 62 P.3d 1082 (Colo. App. 2002).  However, disability and the need for treatment are 
not compensable if they were caused as the direct result of an independent intervening 
cause.  Owens v. Industrial Claim Appeals Office, 49 P.3d 1187  (Colo. App. 2002).  The 
question of whether a disability and need for treatment were caused by the industrial 
injury or an intervening event is  one of fact for the ALJ.  Owens v. Industrial Claim Ap-
peals Office, supra.   



As determined in Finding of Fact 32, the claimant failed to prove that he lost time 
from work prior to May 23, 2008, or that he sustained any wage loss prior to May 23, 
2008.  Consequently, the claimant failed to prove that he left work as a result of the in-
jury and that he sustained any wage loss prior to May 23, 2008.  The ALJ concludes the 
claimant failed to prove any entitlement to TTD benefits  from April 30, 2008, through 
May 23, 2008, since he has not proven an injury-related wage loss for that period of 
time.

Section 8-42-103(1)(g), C.R.S., and § 8-42-105(4), C.R.S., (termination statutes) 
provide that if a temporarily disabled employee “is responsible for termination of 
employment, the resulting wage loss shall not be attributable to the on-the-job 
injury.”  Because these statutes provide a defense to an otherwise valid claim for 
TTD benefits, the respondents shoulder the burden of proof by a preponderance 
of the evidence to establish each element of the defense.  Gilmore v. Industrial 
Claim Appeals Office, 187 P.3d 1129 (Colo. App. 2008); Brinsfield v. Excel Corp., 
W.C. No. 4-551-844 (I.C.A.O. July 18, 2003).  

In Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 
(Colo. App. 2002), the court held the term “responsible” as used in the termina-
tion statutes reintroduces the concept of fault as it was understood prior to the 
Supreme Court’s decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995).  Consequently, the concept of fault used in the unemployment insurance 
context is instructive.  Fault requires a volitional act or the exercise of some con-
trol in light of the totality of the circumstances.  Padilla v. Digital Equipment Corp., 
902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 
1995); Brinsfield v. Excel Corp., supra.  The claimant acts volitionally and is re-
sponsible for the termination from employment if he voluntarily resigns employ-
ment within his capacity to perform.  See Gilmore v. Industrial Claim Appeals Of-
fice, 187 P.3d 1129 (Colo. App. 2008).  Ultimately, the question of whether the 
claimant was responsible for the termination is one of fact for determination by 
the ALJ.  Gilmore v. Industrial Claim Appeals Office, supra.

As determined in Finding of Fact 23, the evidence establishes the claimant volun-
tarily resigned his employment on May 23, 2008.  The claimant’s decision to re-
sign was volitional and demonstrates that he exercised control over the circum-
stances leading to the separation.  As found, the ALJ is not persuaded that the 
claimant was forced to resign either because he filed a claim for benefits or be-
cause he was limited in the performance of his duties.  To the contrary, the ALJ 
has found that the employer was willing and able to accommodate the claimant’s 
restrictions, and had assisted him in filing the claim and completing the neces-
sary paperwork.  Consequently, the respondents have proven that even assum-
ing the claimant was “disabled” at the time of he resigned on May 23, 2008, the 
claimant was “responsible” for the termination within the meaning of the termina-
tion statutes and he is disqualified from receiving TTD benefits after May 23, 
2008.  



 The ALJ further concludes that this is not a case in which the claimant sus-
tained a post-injury and post-separation worsening of condition sufficient to rees-
tablish the causal connection between the injury and the wage loss.  See Ander-
son v. Longmont Toyota v. Industrial Claim Appeals Office, 85 P.3d 548 (Colo. 
2003).  As determined in Finding of Fact 34, the evidence establishes that the 
employer would have accommodated the no weight bearing restriction imposed 
by Dr. Isaacs in September 2008, had the claimant not voluntarily resigned his 
employment May 2008.  Therefore, the claimant’s wage loss in September 2008 
remained the result of the industrial injury within the meaning of the termination 
statutes.  

In any event, the ALJ concludes the worsening of the claimant’s condition and 
the increase in his disability, if any, was the result of an efficient intervening 
cause, not the industrial injury.  As determined in Finding of Fact 35 the medical 
records of Dr. Isaacs and the claimant’s failure to seek any medical treatment for 
the left knee throughout the summer of 2008 establish that any worsening of the 
claimant’s condition in September 2008 was related to a non-industrial interven-
ing event that occurred when the claimant aggravated his knee coming down a 
ladder.  In such circumstances any increased disability and subsequent wage 
loss were caused by the intervening event, not a worsening of the industrial in-
jury.

MEDICAL BENEFITS

 The claimant contends that Dr. Isaacs is an authorized treating physician 
and that the respondents are liable to pay for treatment rendered by Dr. Isaacs.  
The ALJ agrees.
 
 Respondents are liable to provide medical treatment that is reasonable 
and necessary to cure and relieve the effects of the industrial injury.  Section 8-
42-101(1)(a), C.R.S.  The question of whether the claimant proved treatment is 
reasonable and necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

 As noted above, the claimant is required to prove a direct causal relation-
ship between the injury and the need for medical treatment.  Medical treatment is  
not compensable if the need for it is the direct result of an independent interven-
ing cause.  Owens v. Industrial Claim Appeals Office, supra.

 Section 8-43-404(5)(a)(I)(A), C.R.S. gives the respondents the right in the 
first instance to designate the providers authorized to treat the claimant.  Authori-
zation refers to a physician’s legal status to treat the industrial injury at the re-
spondents’ expense.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 
(Colo. App. 2006); Popke v. Industrial Claim Appeals Office, 944 P2d. 677 (Colo. 
App. 1997).  Once an ATP has been selected the claimant may not ordinarily 
change physicians or employ additional physicians without following one of the 



designated statutory procedures or obtaining permission from the insurer or an 
ALJ.  If the claimant does so, the respondents are not liable for the unauthorized 
treatment.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 
1999).

Section 8-43-404(5)(a)(I)(A), applicable to this 2008 injury and claim for benefits, 
provides that: 

“In all cases of injury, the employer or insurer shall provide a list of at least 
two physicians or two corporate medical providers or at least one physi-
cian and one corporate medical provider, where available, in the first in-
stance, from which list an injured employee may select the physician who 
attends said injured employee.”

The statute further provides that if “the services of a physician are not tendered at the 
time of injury, the employee shall have the right to select a physician or chiropractor.”

 This statute affords the employer the right to designate at least two physi-
cians and/or corporate providers that are deemed authorized to provide medical 
treatment.  Consistent with the version of § 8-43-404(5)(a) that was amended in 
1997, the current version provides that the employer’s right to designate the 
authorized providers may be lost and the right of selection passed to the claimant 
if medical services are not tendered “at the time of injury.”  See Rogers v. Indus-
trial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).

 As determined in Finding of Fact 36 the claimant proved it is more proba-
bly true than not that he notified Trish of the injury on May 1, 2008, and that the 
claimant reasonably understood Trish to be one of his supervisors.  Further Trish 
did no refer the claimant to any medical provider, and no physician was desig-
nated in accordance with the Act.  Therefore, the right of selection passed to the 
claimant and he selected Dr. Isaacs as the ATP for the injury of April 30, 2008.  

 The ALJ concludes based on the medical records that the medical treat-
ment provided by Dr. Isaacs in May 2008 was reasonable, necessary and related 
to the injury the claimant sustained on April 30, 2008.  Therefore the respondents 
are liable to pay for this treatment.  

The ALJ further concludes based on the medical records that the medical treat-
ment that Dr. Isaacs provided for the claimant’s left knee in September 2008 was 
caused by the intervening injury that occurred while the claimant was coming 
down the ladder.  Thus, the ALJ concludes the respondents are not liable for the 
treatment that Dr. Isaacs rendered to the claimant in September 2008.  Of course 
the ALJ does not find, and should not be understood to find, that the need for any 
future treatment of the claimant’s left knee would be the result of the intervening 
injury rather than the compensable injury of April 30, 2008.  That issue remains 
open if further treatment is determined to be necessary.



LATE REPORTING PENALTY

The respondents seek the imposition of a late reporting penalty under § 8-43-
102(1)(a), C.R.S.  Section 8-43-102(1)(a) provides that an employee that sus-
tains an injury from an accident “shall notify the said employee’s employer in writ-
ing of the injury within four days of the occurrence of the injury.”  If the employee 
fails to report the injury in writing “said employee may lose up to one day’s com-
pensation for each day’s failure to so report.”  Because the statute uses the word 
“may,” imposition of a penalty for late reporting is left to the discretion of the ALJ.  
LeFou v. Waste Management, W.C. No. 4-519-354 (ICAO March 6, 2003).  

Here, the ALJ has determined that the claimant is not entitled to any TTD bene-
fits.  Therefore, the ALJ concludes that imposition of any penalty for late reporting 
is inappropriate.  Indeed, there is no compensation for the claimant to lose.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. The claimant sustained a compensable injury of the left knee on April 30, 
2008.

2. The claimant’s request for an award of temporary total disability benefits is 
denied and dismissed.

3. Dr. Christopher Isaacs, D.O., is an authorized treating physician for the 
injury of April 30, 2008.

4. The respondents shall pay for the medical services rendered by Dr. Isaacs 
and his referrals for evaluation and treatment of the claimant’s left knee in May 2008.

5. The respondents are not liable to pay for the treatment of the claimant’s 
left knee that Dr. Isaacs rendered in September 2008.

6. The respondents’ request for the imposition of a late reporting penalty is 
denied and dismissed.

7. Issues not resolved by this order are reserved for future determination.

DATED: December 17, 2009

David P. Cain
Administrative Law Judge



 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-790-512

ISSUES

 The following issues were raised for consideration at hearing:

1. Whether Claimant is an employee of the Respondent or an independent contrac-
tor;
2. Whether Claimant suffered a compensable back injury;
3. What is Claimant ’s average weekly wage (AWW);
4. Whether Claimant is entitled to temporary disability benefits;
5. Whether Claimant is entitled to medical benefits; and 
6. Whether Claimant is entitled to an order awarding penalties. 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the following Findings of Fact are 
entered.

1. Claimant entered into an agreement with Respondent entitled “Independent Con-
tractor and Lease Agreement, Lease Driver –Denver”.  The effective date of the agree-
ment was January 8, 2008. (Exhibit C).  The Lease Agreement refers throughout to 
Claimant, Tsega Baye, as “Driver”

2. Denver Yellow Cab is an intrastate for hire common motor carrier operating under 
authority of the Colorado Public Utilities Commission (PUC).   Denver Yellow Cab is a 
division of Colorado Cab Company, LLC.

3. Under the terms of the Lease Agreement, Claimant leased a vehicle from Re-
spondent specially equipped and painted to be utilized exclusively as a taxicab. (Exhibit 
C, paragraph A.).

4. The Lease Agreement, at paragraph E, recites that ‘Driver’ understands that as a 
driver contracting with Denver Yellow Cab, he was operating under regulations enforced 
by the Colorado PUC.

5. In the Lease Agreement, both parties acknowledge and agree that Driver is an 
Independent Contractor as that term is applied pursuant to state law (Lease Agreement, 
Exhibit C, paragraph M).

6. The Lease Agreement entered into between Claimant and Respondents was a 
lease between a motor carrier and an independent contractor.



7. At the time of the alleged injury, the subject of the above captioned claim, Claim-
ant was working as a driver under a lease agreement with a common carrier.  The pro-
visions of the Lease Agreement required the Claimant as ‘Driver’ to agree to personally 
provide ‘the transportation services contemplated by the Agreement.’ (Exhibit C., para-
graph R).

8. The Lease Agreement between Claimant and Respondent was a lease agree-
ment pursuant to Section 40-11.5-102, C.R.S. and Claimant was working as a driver 
under that lease agreement. 

9. Claimant was covered by an occupational accident insurance policy written by 
National Union Fire Insurance Company of Pittsburg, PA. (Exhibit D).  Claimant ac-
cessed this coverage through AIG Claims Services. This insurance had a weekly benefit 
cap on lost wages of $350.00 per week with a waiting period of seven days and a 
maximum benefit period of fifty-two weeks; a limitation on medical treatment of fifty-two 
weeks; no benefits for permanent partial disability; and no form of disability benefits af-
ter fifty-two weeks past the accident.

10. The Lease Agreement placed upon the Driver the obligation to obtain, at the 
Driver’s expense, coverage under workers’ compensation or other private insurance 
that provides similar coverage. (Exhibit C paragraph M(f)).  Under the terms of the 
Lease Agreement, Claimant was not offered workers’ compensation insurance coverage 
by Pinnacol Assurance or similar coverage.  

11. The occupational accident policy did not provide coverage that was at least com-
parable to the coverage offered under the workers’ compensation system.  The occupa-
tional accident policy contains limitations on the length of time wage loss benefits can 
be received (52 weeks), a cap on the weekly amount of wage loss benefits, which was 
lower than the maximum temporary total disability benefits rate available under the 
workers’ compensation system, and limitations on medical benefits, which are not com-
parable to the benefits available in the worker’s compensation system.

12. It is found that Claimant established by clear and convincing evidence that he 
was an employee of the Respondent on the date of the work injury, on August 9, 2008.  
The insurance coverage provided to Claimant under the occupational accident policy, 
administered by AIG, did not provide coverage similar to or comparable to the benefits 
provided by the workers’ compensation system consistent with the requirements of Sec-
tions 8-40-301(6) and 40-11.5.102 (5)(a) and (b), C.R.S.  In the absence of such similar 
coverage, Claimant is considered to be an employee of Respondent, the motor carrier.  

13. Claimant had two prior accidents, a 1989 right shoulder problem for which he had 
surgery, and a 2003 motor vehicle accident.  Claimant underwent an independent medi-
cal evaluation performed by Dr. Marc Steinmetz, M.D. on September 25, 2009.  Claim-
ant testified at hearing that since Dr. Steinmetz did not specifically ask him about either 
incident, Claimant did disclose these accidents to the doctor. 



14. Claimant missed two years from work as a consequence of the 1989 work injury.  
After receiving almost $60,000.00 in medical benefits, indemnity benefits, and perma-
nent partial disability benefits, Claimant entered a full and final settlement of the work 
injury claim totaling $35,000.00 in 1991.  (Exhibit E)
 
15. After the August 9, 2008, work injury, Claimant was in a cast for between three 
and four months.  He was able to resume driving once the cast was removed.

16. Claimant earned $500.00 per week with the Respondent.  Claimant ’s AWW is 
$500.00.  

17. Claimant asserts that, in addition to the wrist injury, he suffered a back injury in 
the August 9, 2008, work injury and he seeks workers’ compensation benefits for this 
injury.  Respondent contest this claim and maintains that Claimant did not suffer a back 
injury in the August 9, 2008 accident.  

18.  Claimant testified that he was unable to work after the accident until obtaining a 
part time job as a security guard on September 12 or September 13, 2009 for Frontline 
Security.  He works 13-20 hours a week and is paid $9.00 per hour. 

19. Claimant was transported to Denver Health Medical Center after the August 9, 
2008, work injury.  At the hospital, he reported left wrist pain and “0 pain anywhere 
else”. He denied back pain. Claimant was x-rayed and splinted.  

20. Dr. Lawrence Varner, M.D. saw Claimant on referral from Dr. Bruce Latta and ex-
amined him on August 19, 2008.  Dr. Varner took a history from Claimant, which noted a 
prior right shoulder surgery and a current injury to the left wrist.  Dr. Varner diagnosed a 
“closed left distal radial styloid fracture in satisfactory alignment”.  No history was ob-
tained of a back problem.  

21. Claimant returned to Dr. Varner on October 15, 2008.  The cast was removed 
and replaced with a Velcro wrist splint.  Claimant wore the Velcro wrist splint for ap-
proximately one month.  Claimant reported “minimal” left wrist pain and no other prob-
lems.  Dr. Varner discharged Claimant from care.  

22. Dr. Varner saw Claimant on January 12, 2009.  Claimant presented with a healed 
left distal styloid fracture and left symptomatic deQuervain’s disease for which Dr. Var-
ner prescribed a left first dorsal compartment tenovaginotomy.  

23. On September 10, 2008, Dr. Douglas Hammond, M.D. saw Claimant.  At that 
time, Claimant complained of middle and lower back pain, but did not state when that 
pain began.  He said he had no prior trauma to the neck or back, had type II diabetes, 
and was involved in a motor vehicle accident during 2003 with neck and back injuries.  
Claimant told Dr. Hammond that the neck and back problems from the 2003 accident 
had resolved.  On examination, Claimant complained of tenderness over the mid tho-
racic to lumbar spine with good range of motion at the waist.  Dr. Hammond diagnosed 



thoracic and lumbar sprain/strain.  He prescribed Vicodin and Soma as well as recom-
mending chiropractic and massage therapy.  He did not impose any work restrictions at 
that time.

24. Claimant returned to Dr. Hammond on September 24, 2008.  No additional his-
tory was obtained and Claimant stated that his low back pain was getting worse.  Dr. 
Hammond continued prescription medication and recommended chiropractic manipula-
tion with some traction.  Dr. Hammond made no reference to work restrictions or limita-
tions on September 24, 2008.  Dr. Hammond saw Claimant on October 8, 2008 and De-
cember 15, 2008.  No additional history was obtained during either visit and no work re-
strictions or limitations imposed.  The treatment modalities were continued and injec-
tions were contemplated.  

25. Claimant returned to Dr. Hammond on April 1, 2009.  Claimant stated that he was 
unable to work and that he had two lumbar spine epidurals from a Dr. Huser.  Dr. Ham-
mond mentioned a surgical consultation if there was no improvement after two more in-
jections.  Dr. Hammond did not otherwise change the diagnosis or impose work restric-
tions or limitations.  The same findings and diagnosis were found when Dr. Hammond 
examined Claimant on June 22, 2009 and August 4, 2009.

26. Dr. Hammond testified at the November 13, 2009, hearing in this matter and was 
deemed less credible and persuasive than Dr. Marc Steinmetz, M.D., Respondent’s 
IME.

27. Claimant was seen by Dr. Gregory Ingram at the Latta Chiropractic Clinic on 
August 14, 2008.  Claimant complained of left arm, left shoulder and right knee pain.   
He did not complain of back pain.  He disclosed that he was diabetic and had right 
shoulder surgery approximately 11 years earlier due to a motor vehicle accident.  Dr. 
Ingram tested Claimant’s range of motion in the cervical, thoracic and lumbar spines.  
All were noted as “WNL” (within normal limits). Dr. Ingram found no need for specific re-
strictions. 

28. Dr. Latta himself saw Claimant on August 19, 2008.  Treatment was given to the 
shoulder.  There were no back complaints or additional history.  The same treatment 
and lack of back complaints is discernable from Dr. Latta’s August 21, 2008, and August 
26, 2008, notes. 

29. Claimant first mentioned back pain when he saw Dr. Latta on August 28, 2008.  
He reported that his lower back was flaring up with some pain if he sat or stood for 
longer than an hour.  On examination, Dr. Latta found palpable tenderness and joint re-
strictions in the cervical, thoracic and lumbar spines.  Dr. Latta did not comment on the 
etiology of Claimant’s back complaints.

30. After numerous visits with Dr. Latta, on December 11, 2008, Claimant reported a 
doubling of his pain complaints, telling Dr. Latta that his back pain flared in response to 
snow shoveling and increased activity.  



31. Dr. Latta saw Claimant 14 more times between December 15, 2008 and March 
24, 2009.  Dr. Latta’s notes contain no mention of work restrictions or limitations.  They 
contain no comment on the etiology of Claimant’s complaints.  Despite Claimant’s vary-
ing subjective pain reports, Dr. Latta’s notes contained identical phrasing.  The doctor 
noted Claimant’s condition as, “palpable tenderness and joint restrictions found in the 
cervical, thoracic , and lumbar spine” as well as “frequent flare-ups with increased activ-
ity”.  

32. Claimant visited Dr. Latta for the last time on April 1, 2009.  Dr. Latta stated that 
Claimant was nearing MMI and offered his opinion that Claimant’s injuries and symp-
toms were directly related “to the accident of record” although he did not explain the ba-
sis of his opinion.  Dr. Latta’s opinion was not deemed credible.  

33. Dr. Steinmetz examined Claimant at Respondents’ request on September 25, 
2009, authored a report, and provided credibly testimony at hearing.  The doctor re-
viewed medical records, which are summarized in his report prior to the exam.  He 
spent one hour and forty minutes with Claimant, taking a history and conducting a 
physical examination.  

34. Claimant told Dr. Steinmetz that he was treated for injuries to his left wrist and 
knee, acknowledging that back pain was not present until some time after the accident.   

35. Claimant denied any injuries of any kind before or after the subject accident.  He 
also denied any prior surgeries of any kind, though Claimant had surgery with the prior 
injuries.  Claimant told Dr. Steinmetz that he was not working and that he was looking 
for sedentary employment.  

36. Claimant’s spinal exam with Dr. Steinmetz displayed a lack of tenderness with 
normal range of motion.  While he complained of low back tenderness, Dr. Steinmetz 
was unable to appreciate any trigger points or spasms.  The back range of motion was 
inconsistently demonstrated.  Claimant had good range of motion while distracted by a 
task such as tying his shoes, but claimed an inability to flex during testing. 

37. Dr. Steinmetz concluded that Claimant sustained a fractured left wrist on August 
9, 2008.  Dr. Steinmetz further concluded that Claimant did not injure his back in that 
accident.  This conclusion, in part, was based on the absence of reported back pain for 
nearly three weeks, the denial of low back pain to various providers, inconsistent medi-
cal histories, inconsistent exam findings, and the description of Claimant’s back condi-
tion as  having “flare-ups”, which suggested a preexisting condition.  

38. Claimant misrepresented his condition to Dr. Steinmetz.  Claimant told Dr. Stein-
metz that he never had a prior work injury, never missed work on account of injury, and 
had no neck, back or arm problems before the subject work compensation injury.  Fur-
ther conflicting information provided Dr. Steinmetz revealed that Claimant’s performance 
on the straight leg raise testing was inconsistent.  During the doctor’s exam, Claimant 



was negative while sitting and positive while lying down.  The doctor credibly testified 
that the two tests should have been uniform as they required exertion of the same 
nerves and muscles.  Dr. Steinmetz observed Claimant ’s musculature and gait and 
found that everything was normal, a finding inconsistent with reported back pain and in-
activity.  Dr. Steinmetz observed scarring on both shoulders, which was consistent with 
surgery, but Claimant denied prior surgeries.  Claimant’s range of motion tests yielded 
inconsistent results.  He exhibited pain behaviors and little motion on testing, while dis-
playing a greater range of motion and no pain behaviors while distracted.  The doctor’s 
experience in treating motor vehicle accident victims lead him to concluded that if 
Claimant injured his back in the motor vehicle accident, it would have been apparent 
during his initial treatment phase for the accident. 

39. Dr. Steinmetz opined that Claimant injured his left upper extremity in the August 
9, 2008, accident and that he was able to resume normal driver activities after the cast 
was removed.  In terms of the back, Dr. Steinmetz concluded that Claimant had a pre-
existing degenerative back problems based on MRI findings, which were only intermit-
tently symptomatic or limiting and this condition was not related to the August 9, 2008, 
accident.  

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation. Section 8-
40-102(1), C.R.S. A claimant in a workers’ compensation claim has  the burden of prov-
ing entitlement to benefits by a preponderance of the evidence. Section 8-42-101, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not. Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. 
App. 2004). The facts in a workers’ compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights  of the employer. Section 8-
43-201, C.R.S. A workers’ compensation case is decided on its  merits. Section 8-43-
201, C.R.S.

 
2. The Judge’s factual findings concern only evidence that is dispositive of 

the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 



bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. Respondents contend that Claimant was an independent contractor who 
performed services for Employer.  The dispute in this matter thus involves the construc-
tion of Sections 8-40-202, 8-40-301 and 40-11.5-102, C.R.S.  Courts must construe 
Colorado’s Workers’ Compensation Act as a whole to give consistent, harmonious and 
sensible effect to all of its parts.  Monfort Transportation v. ICAO, 942 P.2d 1358, 1360 
(Colo. App. 1997).  Section 8-40-202(2)(c), C.R.S. provides that “[n]othing in this  section 
shall be construed to conflict with section 8-40-301 or to relieve any obligations imposed 
pursuant thereto.”  Section 8-40-301(5), C.R.S. states that “‘[e]mployee’ excludes any 
person who is  working as a driver under a lease agreement pursuant to 40-11.5-102 
C.R.S., with a common carrier or contract carrier”.   Section 8-40-301(6), explains  that 
“[a]ny person working as  a driver with a common carrier or contract carrier as described 
in this  section shall be eligible for and shall be offered workers’ compensation insurance 
coverage by Pinnacol Assurance or similar coverage consistent with the requirements 
set forth in Section 40-11.5-102(5), C.R.S”.  Section 40-11.5-102(5)(a), states that ‘[a]ny 
lease or contract executed pursuant to this section shall provide for coverage under 
workers’ compensation or a private insurance policy that provides similar coverage.”  
“’[S]imilar coverage’ means disability insurance for on and off the job injury . . . [and] 
such insurance coverage shall be at least comparable to the benefits offered under the 
workers’ compensation system.” Section 40-11.5-102(5)(b).

 5. Because Employer is  a common carrier or contract carrier and Claimant 
worked for Employer as a driver pursuant to Section 40-11.5-102, C.R.S. he is excluded 
from the definition of “employee.”  He is thus presumed to be an “independent contrac-
tor” in the absence of clear and convincing evidence.  See Gebrekidan v. MKBS, LLC, 
W.C. No. 4-678-723 (ICAO, May 10, 2007).  However, pursuant to Section 
40-11.5-102(5)(a), C.R.S. a lease agreement that excludes a driver from the definition of 
“employee” must provide workers’ compensation coverage or a private insurance policy 
that offers similar coverage.

6. In USF v. Industrial Claim Appeals Office, 111 P.3d 529 (Colo. App. 2005) 
the Colorado Court of Appeals addressed the issue of whether a claimant’s failure to 
secure complying insurance coverage changed his status from an independent contrac-
tor to an employee.  In reviewing the statutory scheme, the Court reasoned that the ex-
clusion of leased drivers as employees in Section 8-40-301(5) only takes  effect when 
the lease agreement includes complying coverage.  Id. at 533.  The Court of Appeals 
determined that the alleged independent contractor agreement and the insurance cov-
erage made available to the driver violated the requirement that the common carrier 
must provide either Workers’ Compensation coverage or similar coverage for the driver.  
Id.  Because the required coverage was not provided, the Court determined that the 
claimant was  automatically an “employee” of USF who was eligible for Workers’ Com-
pensation benefits  directly through USF.  Id. at 533-34.  The Court of Appeals specifi-
cally noted:



 Accordingly, we conclude that claimant could establish 
his status  as  an “employee” of respondent for purposes of 
the Act either by overcoming the presumption created under 
section 40-11.5-102(4) with clear and convincing proof or by 
showing that he was  not offered coverage that satisfied the 
requirements set forth in section 40-11.5-102(5).  Because 
claimant established that the policy negotiated through re-
spondent did not comply with those requirements, we need 
not reach the issue of whether he otherwise established the 
existence of an employment relationship.

Id. at 533-34.

 7. In Aligaze v. Colorado Cab  Co./Veolio Transportation, W.C. No. 4-705-940 
(ICAP, Apr. 29, 2009), the Panel considered whether a taxicab driver was an independ-
ent contractor or employee.  Addressing USF, the Panel noted that a driver can estab-
lish his  status as an employee either by overcoming the presumption of independence 
in Section 40-11.5-102(4), C.R.S. or showing that he was not offered coverage that sat-
isfied the requirements of Section 40-11.5-102(5), C.R.S.  The Panel reviewed the 
driver’s insurance policy and concluded that it did not provide benefits “comparable to 
the benefits  under the Workers’ Compensation system” because the policy limited 
medical benefits and compensation.

8. As found in this case, Claimant was an employee while working as a taxi 
driver for Employer on August 9, 2008.  The AIG Policy covering Claimant did not pro-
vide benefits that were “at least comparable” to the benefits available under Colorado’s 
Workers’ Compensation system.  The Policy provided a weekly accident indemnity 
benefit of up to $350.00 for a maximum of one year after a seven-day waiting period.  
Moreover, the AIG Policy limited medical benefits to $300,000 for a maximum period of 
one year.  In contrast, Colorado’s Workers’ Compensation system has no aggregate 
limit on indemnity or medical benefits.  The preceding differences are sufficient to estab-
lish that the AIG Policy does not provide coverage “comparable” to Colorado’s Workers’ 
Compensation system within the meaning of Section 40-11.5-102, C.R.S. and Section 
8-40-301, C.R.S.  Therefore, it is unnecessary to address whether Claimant was an 
employee under the criteria set forth in Section 8-40-202, C.R.S.

9. Claimant asserts a compensable August 9, 2008, work injury, including the 
Claimant’s back.  Respondent maintains that Claimant did not suffer a work injury affect-
ing the back.   The totality of the credible and persuasive evidence presented at hearing 
established that Claimant did not suffer a back injury in the August 9, 2008, work injury.  
Dr. Steinmetz medical opinion was found to be more credible and persuasive than the 
reports of the other doctors referenced in these findings.  

10. Since the medical records reflect that Claimant was released from care on 
October 15, 2008, and that no restrictions were imposed on Claimant as a result of the 



work injury, it is found and concluded that Claimant  is not entitled to additional workers’ 
compensation benefits.

 
ORDER

 It is therefore ordered that:

1. Claimant is an employee of the Respondent with regard to the August 9, 
2008, work injury.

2. Claimant’s claim for a back injury caused by the August 9, 2008, work in-
jury is denied and dismissed.

3. Claimant’s claim for penalties is denied and dismissed.
All matters not determined herein are reserved for future determination.

DATED:  December 17, 2009

Margot W. Jones
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-797-897

ISSUES

 The sole issue determined herein is jurisdiction.  The parties  held the issue of 
whether claimant’s injury arose out of and in the course of employment and all benefit 
issues for later determination after hearing.   

FINDINGS OF FACT

 1. Claimant has  lived in Colorado for about six years.  Claimant previously 
worked for other over-the-road truck driving companies.

 2. The employer operates a transportation business  that involves over-the-
road truck drivers.  The employer owns facilities only in Dallas, Texas.  The employer 
has no facilities in Colorado, but does have some cooperative agreements with other 
businesses to provide each other with secure parking lots in their respective states.

 3. On approximately October 7, 2008, claimant responded to a newspaper 
advertisement for driving jobs with the employer.  He completed a brief application for 



employment over the internet.  He also called Mr. Wilson, a recruiter for the employer, to 
discuss the nature of the job.  Claimant advised Mr. Wilson that he wished to obtain a 
driving position wherein he could continue to reside in Colorado. Claimant and recruiter 
discussed the fact that the employer regularly delivered goods in Colorado.  Mr. Wilson 
had no authority to hire employees, but had authority to invite applicants to travel to Dal-
las, Texas to go through the application process.

 4. The employer paid claimant’s  expenses for him to attend orientation and 
testing in Dallas from October 19 through 22, 2008.  Claimant attended a class of about 
30 prospective driver employees.  Claimant was not paid any wages for his participation 
in this process.  He completed a lengthy paper application for employment.  He under-
went a D.O.T. physical examination and a drug test.  He had to pass written and driving 
tests.  He had to await successful verification of his background and employment his-
tory.

 5. On October 22, 2008, the employer offered claimant employment as  an 
over-the-road truck driver.  Claimant accepted and completed his  contract of hire.  
Claimant was then placed on the payroll and began approximately a three-week training 
program of driving trucks.  He brought his  belongings with him from Colorado and did 
not return to Colorado prior to starting his truck driving employment.

6. The employer makes regular scheduled deliveries in Colorado delivering 
Kraft™ products to Colorado warehouses for King Sooper’s, Wal-Mart, and Albertson’s. 
Many of the products were food products.  Because Colorado is not a major food pro-
ducing state, the employer more often delivered goods to Colorado and then had its 
employees “dead-head” an empty tractor to a neighboring state to pick up the next load.  
The employer has obtained the rights  to use secured lots in Colorado Springs and Den-
ver, Colorado where all of its trucks must park when not on the road.

7. In his 8 months of employment, claimant was dispatched into or out of 
Colorado on 22 occasions of 308 total dispatches.  He was paid to deadhead from a se-
cure Colorado Springs lot to his next loading point.  He was  not paid to deadhead from 
his last delivery site to a secure Colorado Springs lot in order to go home.  He only went 
home 3 times during his 8 months of employment because he was only eligible for one 
day off work for each week he had been gone from home.  Nevertheless, he drove in-
side Colorado more than in any other state.  He made at least one delivery to Colorado 
each month through May 2009.  On June 15, 2009, he loaded in Denver and then made 
deliveries to Pennsylvania and Maryland.

 8.  Claimant suffered a heart attack on June 28, 2009 in Loma Linda, 
California. 

 9.  Claimant has  proven by a preponderance of the evidence that he 
was regularly employed in Colorado and suffered an injury on June 28, 2009, in Califor-
nia, within six months after last leaving the state of Colorado. 



CONCLUSIONS OF LAW

1. Claimant has proven by a preponderance of the evidence that Colorado 
has jurisdiction for claimant’s extraterritorial injury.  Whether an employee was hired in 
Colorado is  a contract question generally governed by the same rules as other con-
tracts.  Denver Truck Exchange v. Perryman, 134 Colo. 586, 407 P.2d 805 (1957). The 
essential elements of a contract are competent parties, subject matter, legal considera-
tion, mutuality of agreement, and mutuality of obligation. Aspen Highlands Skiing Corp. 
v. Apostolou, 866 P.2d 1384 (Colo. 1984).  The place of contracting is generally deter-
mined by the parties' intention, and is usually the place where the offer is  accepted or 
the last act necessary to the meeting of the minds or to complete the contract is per-
formed.  Aspen Highlands Skiing Corp. supra; Denver Truck Exchange v. Perryman, su-
pra.  Despite the application of the general law of contracts to this issue, in some cir-
cumstances it is  only necessary that the "fundamental elements" of a contract be pre-
sent.  One must consider the purpose for the determination.  When that purpose is  de-
termining the application of workers' compensation law, a technical application of the 
“contract of hire” requirement is not appropriate.  A contract of hire may be deemed 
formed even though not every formality attending commercial contractual arrangements 
is  observed, as long as the fundamental elements of contract formation are present.  
Moorhead Machinery & Boiler Co. v. Del Valle, 934 P.2d 861 (Colo. App. 1996), abro-
gated on other grounds Horodyskyj v. Karanian, 32 P.3d 470 (Colo. 2001).  As found, 
claimant’s contract of hire was made in Texas rather than in Colorado.  Mr. Wilson did 
not make an offer of employment; he merely invited claimant to the employer’s offices in 
Dallas, Texas, to complete the application process commencing October 19, 2008.  In 
Texas, claimant received a conditional offer of employment, subject to passing a physi-
cal examination, drug screen, background verification, and written and driving tests.  On 
October 22, 2008, the employer made an offer of employment, which claimant accepted 
and began to earn wages.  

2. As found, claimant has  proven by a preponderance of the evidence that he 
was regularly employed in Colorado and suffered an injury on June 28, 2009, in Califor-
nia, within six months after last leaving the state of Colorado.  Section 8-41-204, C.R.S., 
establishes the exclusive grounds under which Colorado may take jurisdiction of an in-
jury that occurs outside of the state.  Rodenbaugh v. DEA Construction, W. C. No. 4-
523-336 (ICAO, December 20, 2002).  The claimant must either be hired in Colorado 
and sustain an injury within six months of leaving the state, or be regularly employed in 
Colorado and sustain an injury within six months of leaving the state.  There is no 
mathematical formula for determination of “regularly employed.”  Claimant drove inside 
Colorado more than in any other state.  He made at least one delivery to Colorado each 
month through May 2009.  Claimant was dispatched into or out of Colorado on 22 occa-
sions of 308 total dispatches.  On June 15, 2009, he loaded in Denver and then made 
deliveries to Pennsylvania and Maryland before suffering an alleged work-related heart 
attack on June 28, 2009.  Colorado has jurisdiction over the workers’ compensation 
claim.



ORDER

 It is therefore ordered that:

1. No benefits were requested and none are ordered herein.  All matters not 
determined herein are reserved for future determination.

2. This  decision of the administrative law judge does not grant or deny a 
benefit or a penalty and may not be subject to a Petition to Review.  Parties should refer 
to Section 8-43-301(2), C.R.S., and other applicable law regarding Petitions to Review.  
If a Petition to Review is filed, see Rule 26, OACRP, for further information regarding the 
procedure to be followed.

DATED:  December 18, 2009 

Martin D. Stuber
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-760-590

ISSUES

•  Whether Claimant is entitled to medical benefits, specifically payment of three 
medical bills.
•  Whether penalties should be imposed against Respondents for its failure to pay 
said medical bills.

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as follows:

1. Claimant sustained an injury on April 12, 2008, for which Respondents admitted 
liability.  Accordingly, Respondents provided medical treatment to the Claimant.  
2. On April 28, 2008, Claimant underwent chest x-rays at St. Anthony North. Colo-
rado Imaging Associates billed Claimant $33 as result.  The primary insurer listed on 
this bill dated October 17, 2008, is Aetna US Healthcare.   
3. Claimant also had lab work on August 15, 2008, upon the orders of authorized 
treating physician, Mark Failinger, M.D. Quest Diagnostics performed the lab work and 
sent a bill to the Claimant.  A bill dated October 14, 2008, indicates that the remaining 
balance is $86.  It further indicates that the claim was filed with the Department of La-
bor, that the Employer is “Ventury Clean” and that the Group Name is “Wasau Sierra.”  
4. Claimant underwent knee surgery on August 19, 2008, at St. Anthony’s North.  
Claimant returned to St. Anthony’s later that day due to complications that arose from 
the surgery.    Claimant received a bill dated October 31, 2008, reflecting a balance due 
of $1620 and that his primary insurer was Aetna.  



5. All three of the aforementioned medical bills were incurred as a result of author-
ized, reasonable and necessary medical treatment related to the Claimant’s work injury.  
Respondents presented no evidence to the contrary.  
6. Claimant’s private health insurance carrier at the time was Aetna which explains 
that Aetna appears as the primary insurer on two of the bills.      
7. There is insufficient evidence that the providers sent the bills to the Insurer within 
120 days of the date of service; however, extenuating circumstances exist.  The pro-
vider was not informed of where to send the bills as evidenced by the incorrect insurer 
information on each of the bills.  
8. Claimant filed an Application for Hearing on April 13, 2009 which endorsed pay-
ment of the St. Anthony’s North bill as an issue for hearing.  A hearing on that applica-
tion for hearing was scheduled for August 6, 2009; however, Claimant agreed to vacate 
that hearing because he believed that Respondents were going to pay all three bills.  
9. Based on the evidence presented, the Judge infers that the Insurer received no-
tice of the St. Anthony North bill following the Application for Hearing filed on April 13, 
2009.  There is insufficient evidence as to whether Insurer received the actual bill on or 
around April 13, 2009.
10. The Judge also infers that the Insurer received notice of the Quest Diagnostics 
and Colorado Imaging Associates bills following the filing of the August 5, 2009, Applica-
tion for Hearing.  Again, there is insufficient evidence as to whether the Insurer received 
the actual bills on or around August 5, 2009. 
11. Claimant has received calls from collection agencies regarding the unpaid medi-
cal bills which has caused him stress, depression and lack of sleep.  Claimant is con-
cerned that his credit is now damaged.  
12. The Insurer undoubtedly was aware of these unpaid medical bills by the time of 
the hearing scheduled for August 6, 2009; however, there is no persuasive evidence 
that the Insurer was in receipt of the actual bills by that date.  Moreover, there was no 
persuasive evidence that the Insurer willfully failed to pay such medical bills even if it 
had received them.
13. Based on the foregoing, Claimant has established that the three medical bills in 
question were incurred as a result of authorized, reasonable and necessary medical 
treatment related to his work injury. Accordingly, Claimant has established that Insurer is 
responsible for the payment of all three medical bills.  
14. Claimant has failed to establish that penalties should be imposed against Insurer.  
There was no persuasive or credible evidence of when, if at all, Insurer received the 
three medical bills in question.  

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Judge concludes as follows:

The purpose of the “Workers’ Compensation Act of Colorado” is  to assure the 
quick and efficient delivery of disability and medical benefits  to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits  by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 



the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights  of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its mer-
its.  Section 8-43-201, C.R.S. 

The ALJ's factual findings concern only evidence that is  dispositive of the issues in-
volved; the ALJ has not addressed every piece of evidence that might lead to a conflict-
ing conclusion and has rejected evidence contrary to the above findings as unpersua-
sive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

When determining credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witness’s testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, preju-
dice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, 
Civil 3:16 (2005).  

Payment of the medical bills

Insurer is  liable for the medical care Claimant receives from authorized providers that is 
reasonably needed to cure and relieve Claimant from the effects of the compensable 
injury. Section 8-42-101(1), C.R.S. WCRP Rule 16-11, is entitled "Payment of Medical 
Benefits." Subsection (1) states, "Providers shall submit their bills for services rendered 
within one hundred twenty (120) days  of the date of service. Bills first received later than 
120 days may be denied unless extenuating circumstances exist. Extenuating circum-
stances may include but not be limited to delays in compensability being decided or the 
provider has not been informed where to send the bill."  

As found, extenuating circumstances existed for any delay in the providers  submitting 
the three bills  to the Insurer. Insurer is not entitled to deny payment for that reason.  It is 
undisputed that the medical bills in question were incurred as result of authorized, rea-
sonable and necessary medical treatment.  Respondents, therefore, are responsible for 
payment of the bills described in paragraphs  two, three and four in the Findings of Fact 
above.

Penalties

As pertinent here, WCRP 16-11(A)(2) provides that all bills  submitted by a provider are 
due and payable within 30 days after receipt of the bill by the payer unless 
contested. Receipt is presumed to occur three days after the date the bill was mailed to 
the payer’s correct address.  Claimant seeks penalties based upon the allegation that 
the Insurer received the three medical bills, but failed to pay them within 30 days.  There 
is  no persuasive evidence as to the date on which the Insurer received the three medi-
cal bills. As such, it cannot be determined that the Insurer failed to pay the bills within 30 



days.   Claimant has, therefore, failed to establish that penalties should be imposed 
against Respondents for failure to timely pay the three bills discussed herein.  

     

ORDER

 It is therefore ordered that:

1. Insurer shall pay the St. Anthony’s North bill for treatment rendered on August 19, 
2008; the Colorado Imaging Associates bill for treatment rendered on April 28, 2008; 
and the Quest Diagnostics bill for treatment rendered on August 15, 2008.
2. Claimant’s claim for penalties pursuant to §§ 8-43-401(2)(a) and 8-43-304(1), 
C.R.S., for Respondents’ failure to timely pay the three medical bills is hereby denied 
and dismissed.  
3. The Insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
4. All matters not determined herein are reserved for future determination.

DATED:  December 18, 2009

Laura A. Broniak
Administrative Law Judge

STATE OF COLORADO, 
OFFICE OF ADMINISTRATIVE COURTS 
W. C. No.  4-764-343
          

FULL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
          

ISSUES
 The issues to be determined by this decision concern the Claimant’s request for 
a penalty pursuant to § 8-43-304(1), C.R.S. (2009)), due to an alleged violation of § 
8-42-107.2(4) and Workers  Compensation Rule of Procedure (WCRP), Rule 5-5(C). 7 
CCR 1101-3 [allegedly not filing another admission after the filing of the DIME Report 
stating the Claimant was not at maximum medical improvement although Respondents 
continued its willingness to pay pre-MMI medical benefits and there was no termination 
or reduction in indemnity benefits].  The Claimant also requests a change of physician 
due to his residence in Phoenix, Arizona.  

FINDINGS OF  FACT

 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact:



1. The Claimant had sustained a compensable occupational disease as of 
July 23, 2008, when he developed pain in the neck and left arm over a period of time 
while working as an over the road truck driver.  Marc Steinmetz, M.D., and Lawrence A. 
Lesnak, D.O., treated the Claimant.  Both are authorized treating physicians ((ATPs).  
The Claimant was eventually referred as well to Lon Noel, M.D., who also was author-
ized.    
  
 2.  The Respondents  filed a General Admission of Liability (GAL) on Decem-
ber 19, 2008, which stopped the payment of temporary benefits  as of December 16, 
2008, based upon a written release to regular duty provided to the Claimant by ATP Dr. 
Steinmetz on December 16, 2008.  Dr. Steinmetz reiterated the return to regular duty in 
a report dated January 22, 2009. On March 31, 2009, Dr. Lesnak, an ATP, also provided 
a return to regular duty release as of December 16, 2008.  

 3. Dr. Steinmetz determined the Claimant was at MMI as of December 16, 
2008.  The Claimant had this determination reviewed through a Division Independent 
Medical Exam (DIME), performed by John E. Tobey, M.D., on June 2, 2009.  Dr. Tobey 
determined that the Claimant was not at MMI.    Dr. Tobey recommended cervical 
epidural steroid injections.  Depending on the response to these injections, Dr. Tobey 
then suggested the consideration of medial branch blocks, and possible radiofrequency 
denervation.  A final consideration mentioned was a surgical consultation.  In September 
of 2008, Dr. Lesnak had discussed epidural steroid injections with the Claimant, but it 
was decided to defer them at that time.

 4. After the submission of Dr. Tobey’s report, the Claimant did not contact Dr. 
Steinmetz, Dr. Lesnak or Dr. Noel about further treatment.  He did not contact the insur-
ance carrier in regard to further treatment.  The carrier did not deny any requests for fur-
ther treatment.  Respondents did not timely challenge Dr. Tobey’s DIME determination 
that Claimant was not at MMI.

Penalties

            5.       The Claimant’s  ATP provided him with a written return to regular duty re-
lease.  The payment of temporary disability benefits ceased at that point. DIME Dr. To-
bey states at the conclusion of his Discussion “No formal work restrictions are neces-
sary.  The ALJ finds that Claimant has failed to prove, by a preponderance of the evi-
dence that Respondents did not obey a statute, rule or order, as further amplified in the 
Conclusions of Law.

Change of Physician  

6. The Claimant no longer works as an over the road truck driver.  His  resi-
dence is in Phoenix, Arizona.  As a result, it is now difficult for him to get to Denver for 
treatment.  He requests the designation of a physician in the Phoenix area to provide 



treatment.  Claimant has proven, by a preponderance of the evidence that a change of 
physician to a physician in the Phoenix, Arizona area is warranted. 

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law:

Burden of Proof

 a. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the entitlement to benefits, including penalties.  §§ 8-43-201 
and 8-43-210, C.R.S. (2008).  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. In-
dustrial Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000).  A “preponderance of the 
evidence” is that quantum of evidence that makes a fact, or facts, more reasonably 
probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979); 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, 
Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002].   
Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  As found, Claimant has failed 
to sustain his burden with respect to penalties.  As further found, Claimant has sus-
tained his burden with respect to a change of physician.

Penalties

b. The Claimant argues the Respondents  have violated WCRP, Rule 8-5 (C), 
by not filing another General Admission of Liability after the date of the determination of 
the DIME physician that the Claimant was not at MMI.  The assertion is that since the 
Respondents are not contesting the non-MMI finding of the DIME, they are necessarily 
resuming medical benefits.  Rule 5-5 (C) states:

Admissions shall be filed with supporting attachments imme-
diately upon termination or reduction in the amount of com-
pensation benefits.  An admission shall be filed within 30 
days of resumption or increase of benefits.  

The Claimant reasons the last sentence in this Rule requires another General Admis-
sion be filed.  The ALJ is not persuaded by this contention of the Claimant.  This was not 
the interpretation of the Division of Workers’ Compensation (DOWC) when drafting the 
Rules.  The Claimant was provided a written return to regular duty release by his 
authorized treating physician.  Pursuant to § 8-42-105(3)(c), C.R.S. (2009), temporary 
benefits cease at that point.  As found, even the DIME physician states at the conclu-
sion of his Discussion “No formal work restrictions are necessary.”    Rule 5-5 (f) sets 
forth the Director’s rule in regard to the need to file a new admission after a Division IME 
report.  That section states a new admission is  necessary in the situation where there is 



an “IME’s report determining medical impairment.”  This  excludes the situation where 
the DIME determines that a claimant is not at MMI.  Rule 5-5 (C) then provides  that a 
new admission may be necessary when there is a termination of “compensation bene-
fits (this means indemnity benefits not medical benefits).”  The following sentence 
states a new admission is  also required when there is a “resumption or increase of 
benefits”.  It is  clear, however, that this reference to “benefits” is to the same benefits 
mentioned in the preceding sentence.  Those, of course, are “compensation benefits 
(indemnity benefits as distinguished from medical benefits).”  To interpret the rules oth-
erwise would result in an absurd situation.  At every point when there is  a dispute over a 
medical recommendation, a new admission would need to be filed once it is  resolved.  
In some cases, this would lead to a new admission every few weeks.    
   
   
The Director, in fact, has specified in WCRP, Rules 16-9, 16-10 and 16-11, the proce-
dures the parties  are to follow when a recommended medical benefit is  disputed and 
then resolved.  

c. The imposition of penalties is governed by an objective standard of negligence.  
See Pueblo School Dist. No. 70 v. Toth, 924 P. 2d 1094, 1097 (Colo. App. 1996).  As 
found, by any objective standard of negligence, Respondents were not negligent be-
cause they did not disobey a statute or rule.  There was no negligent violation of any 
order, statute or rule by the Respondents. The DOWC specified in WCRP, Rules 16-9, 
16-10 and 16-11, the procedures that parties are to follow when a recommended medi-
cal benefit is disputed and then resolved. These Rules do not require a new admission 
be filed upon resolution of a dispute.   The ALJ concludes that in the case where indem-
nity benefits are not to be resumed as a result of an DIME determination that MMI has 
not been reached, the Respondents are not in violation of the Workers Compensation 
Act or the WCRP when no new general admission is filed.  The Claimant has failed to 
prove a penalty by a preponderance of the evidence.  

Change of Physician

             d.        § 8-43-404 (5) (a) (VI), C.R.S. (2009), provides that upon a proper show-
ing, an employee may procure permission to have a physician of the employee’s selec-
tion treat the employee.  The ALJ concludes  that Claimant living in Phoenix, Arizona, as 
opposed to Denver where his present ATPs are, is  a proper showing for a change of 
physician. The ALJ concludes that It is reasonable for the Claimant to have a new doc-
tor located in the Phoenix, Arizona area designated to treat him as opposed to requiring 
the Claimant to return to Denver to receive treatment from his Denver ATPs.  

ORDER

 A. The Claimant’s request for the assessment of a penalty pursuant to § 8-
43-304(1), C.R.S. (2009) is hereby denied and dismissed.



 B. The Claimant’s  request to authorize a change of physician is granted.  
Both parties shall agree to a list of three doctors in the Phoenix, Arizona area.  Each 
party may then strike one of the doctors.  The remaining doctor shall be authorized to 
treat the Claimant for his work injury.  

          C.        Any and all issues not determined herein are reserved for future decision.

          DATED this  ____ day of December 2009.  

   
 
                                                         EDWIN L. FELTER, JR. 
                                                         Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-697-330

ISSUES

1. Respondent’s attempt to overcome the Division Independent Medical Examina-
tion (“DIME”) of Dr. Jade Dillon.

2.  Authorization of a partial right knee arthroplasty for Claimant, as recom-
mended both by Dr. Dillon and by Dr. Michael Feign.

FINDINGS OF FACT

1. Claimant suffered a work-related injury to her right knee while assisting a patient 
on August 28, 2006.  The claim was admitted.

2. Claimant underwent arthroscopic surgery on her knee on December 18, 2006 
that was unsuccessful in relieving the pain, swelling, or weakness in Claimant’s right 
knee, which she had experienced since her work injury of August 28, 2006.

3. Claimant underwent a second arthroscopic surgery on her knee on September 
26, 2007.  The pain, swelling, and weakness in Claimant’s right knee persisted following 
this surgery as well. 

4. An MRI was performed on Claimant’s right knee on November 12, 2007 that re-
vealed that Claimant’s work injury had led to a rare condition called avascular necrosis.  



5. On April 1, 2008, Dr. Pak, Claimant’s authorized treating physician placed Claim-
ant at maximum medical improvement.  However, Claimant continued to experience 
pain and weakness in her right knee. 

6. On referral from Dr. Pak, Claimant saw Dr. Michael Feign, an orthopedic sur-
geon, on January 7, 2009.  Dr. Feign stated in his report that the “only option to relieve 
[Claimant’s] pain is to proceed with a partial knee replacement.”  

7. On February 23, 2009, Dr. Wayne Gersoff performed an independent medical 
examination at the request of Respondent.  After examining Claimant, Dr. Gersoff con-
cluded that based in part on the diagnosis of avascular necrosis, “[Claimant] would best 
be treated with a medial compartment unicompartmental knee replacement.”  

8. On April 30, 2009, Dr. Gersoff, without examining Claimant and without explana-
tion, changed his diagnosis of Claimant.    

9. On May 26, 2009, Dr. Jade Dillon performed a Division of Worker’s Compensa-
tion Independent Medical Examination (“DIME”) of Claimant.  Relying upon the opinion 
of Dr. Feign, the initial opinion of Dr. Gersoff, and her own examination, Dr. Dillon noted 
that Claimant was not at MMI, and would require a partial right knee arthroplasty to 
bring her to MMI.  

10. Respondents took a deposition of Dr. Gersoff on October 14, 2009.  During this 
deposition, Dr. Gersoff changed his diagnosis of Claimant a second time without exam-
ining Claimant or performing any diagnostic tests.  Ultimately, the ALJ finds Dr. Gersoff’s 
opinion’s to be equivocal, and not such that they would establish that Dr. Dillon’s opin-
ions were clearly wrong.  

11. In a deposition of Dr. Jade Dillon, taken on September 14, 2009, Dr. Dillon ad-
dressed her opinion as to whether Claimant was at maximum medical improvement 
(“MMI”) when she examined Claimant on May 26, 2009.  Dr. Dillon acknowledged that 
Claimant’s condition seemed to be improving, and that she was appropriately placed at 
MMI on April 1, 2008; however, she ultimately opined that on the date of her examina-
tion of the Claimant, Claimant’s condition had deteriorated such that she was no longer 
at MMI.

12. Dr. Dillon opined that with this “type of pathology, it can advance with time, and I 
believe that it is possible that it was related to the original injury with – with a good deal 
of medical certainty.”

13. With respect to Claimant’s need for knee surgery, Dr. Dillon opined “it is very rea-
sonable to proceed with the next indicated medical procedure, which is a partial arthro-
plasty.”

14. The ALJ finds Dr. Dillon’s opinion that the Claimant was not at MMI has not been 
overcome by clear and convincing evidence. The ALJ finds that Dr. Dillon’s opinions 



concerning Claimant’s need for knee surgery to correct the consequences of her work-
related injury knee pathology, and the underlying facts, establish that Claimant’s knee 
surgery is reasonable, necessary and related to her work injury. Dr. Dillon’s opinions 
more credible than any contrary evidence introduced.

CONCLUSIONS OF LAW

1. The opinion of a physician who has conducted a division independent medical 
examination (DIME) can only be overcome by clear and convincing evidence with re-
spect to a Claimant’s status concerning maximum medical improvement.  C.R.S. §§ 8-
42-107(8)(b)(II) and (c).

2. Clear and convincing evidence represents evidence that is stronger than a pre-
ponderance.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 414 (Colo.App. 
1995).  Clear and convincing evidence is a standard which refers to evidence that is 
highly probable and free from substantial doubt.  Id.

3. Respondent has failed to show, by clear and convincing evidence, that the opin-
ion of Dr. Dillon, who performed a DIME on Claimant, is incorrect.  Dr. Dillon’s testimony 
is credible and supported by the opinion of an orthopedic specialist, Dr. Feign, whose 
diagnosis of Claimant relies upon medical evidence and has remained constant 
throughout.  Dr. Gersoff’s diagnoses are equivocal.  Therefore, the ALJ finds Dr. Ger-
soff’s opinions fail to establish the requisite clear and convincing evidence necessary to 
overcome Dr. Dillon’s opinion.

4. An employer and its insurance company must furnish surgical treatment that is 
reasonably necessary to cure and relieve the employee from the effects of a work-
related injury.  C.R.S. § 8-42-101(1)(a).

5. The duty of an employer and its insurance company to furnish treatment extends 
to treatment for conditions that represent a natural development of the work-related in-
jury.  Owens v. Indus. Claim Appeals Office of the State of Colorado, 49 P.3d 1187, 1188 
(Colo.App. 2002).

6. The record must, however, clearly reflect the medical necessity of the treatment 
required to cure and relieve an injured employee from the effects of the work-related in-
jury.  Public Service Co. of Colorado v. Indus. Claim Appeals Office, 979 P.2d 584, 585 
(Colo.App. 1999).

7. Both Dr. Jade Dillon, who performed a DIME of Claimant, and Dr. Feign, an or-
thopedic specialist to who examined Claimant on referral from her ATP, have stated in 
their reports that Claimant requires a partial right knee arthroplasty to cure and relieve 
the pain associated with her August 28, 2006, work-related injury.  Therefore, the ALJ 
concludes that the record clearly reflects the medical necessity of a partial right knee 



arthroplasty for Claimant and that Respondents have a duty to furnish this treatment for 
Claimant.

ORDER

 It is therefore ordered that: 

1. Respondents challenge of the DIME physician’s opinion with respect to Claim-
ant’s MMI status is denied and dismissed.. 

2. Respondents shall furnish for Claimant a partial right knee arthroplasty, the ne-
cessity of which is clearly reflected in Claimant’s medical records.

3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future determination.

DATE: December 22, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-805-281

ISSUES

¬ Did claimant prove by a preponderance of the evidence that he sustained an in-
jury arising out of the course and scope of his employment?
¬ Did claimant prove by a preponderance of the evidence that he is entitled to 
medical benefits?
¬ Did insurer prove by a preponderance of the evidence that it had properly can-
celed employer’s policy of workers’ compensation insurance prior to the time of claim-
ant’s injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Employer is in the business of producing wood millwork and molding.  Claimant’s 
primary language is Spanish.  Claimant worked for employer operating machinery for 



shaping wood.  Crediting his testimony, claimant sustained an injury while working for 
employer on July 2, 2009, when the router he was operating rebounded into his left 
hand.  
2. Claimant showed it more probably true that he sustained an injury arising out of 
the course and scope of his employment on July 2, 2009. Crediting the testimony of 
David Heller, employer does not dispute claimant’s injury.
3. Claimant was taken to University Hospital where he received emergent medical 
treatment on July 2, 2009.  Employer also referred claimant to Concentra Medical Cen-
ters for follow-up care.  University Hospital and Concentra are authorized medical pro-
viders.  The medical treatment claimant received at University Hospital and Concentra 
was reasonable and necessary to cure and relieve the effects of claimant’s work-related 
injury.
4. Jeff Bunn, underwriter for insurer, credibly testified that the policy of workers’ 
compensation insurance insurer issued to employer had been cancelled due to non-
payment of premium, effective 12:01 a.m. April 14, 2009.  Crediting Mr. Bunn’s testi-
mony and the exhibits, insurer properly mailed employer the notice of cancellation via 
certified mail on March 26, 2009, which employer received on March 30, 2009.  The no-
tice of cancellation advised employer that the policy would be canceled if employer 
failed to pay the premium due in the amount of $4,732.00 on or before April 13, 2009.  
Employer failed to pay the premium by April 13th, and insurer issued a letter to employer 
notifying it that coverage had been canceled.  Employer later obtained a new policy of 
insurance from insurer, effective July 29, 2009. 
5. Employer was non-insured for workers’ compensation coverage on the date of 
claimant’s injury on July 2, 2009.  Insurer thus is not liable for providing claimant work-
ers’ compensation benefits under the Workers’ Compensation Act.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

A. Compensability:

Claimant argues he has proven by a preponderance of the evidence that he sus-
tained an injury arising out of the course and scope of his employment.  The 
Judge agrees.

The purpose of the Workers’ Compensation Act is to assure the quick and effi-
cient delivery of disability and medical benefits to injured workers at a reasonable cost 
to employers, without the necessity of litigation. Section 8-40-102(1), supra.  Claimant 
shoulders the burden of proving by a preponderance of the evidence that his  injury 
arose out of the course and scope of his  employment.  Section 8-41-301(1), supra; see 
City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).    A preponderance of the evidence 
is  that which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is  more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  



The facts in a workers' compensation case must be interpreted neutrally, neither in favor 
of the rights  of claimant nor in favor of the rights of respondents.  Section 8-43-201, su-
pra.   

A Workers' Compensation case is decided on its merits.  Section 8-43-201, su-
pra.  The Judge's factual findings concern only evidence that is  dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

Here, the Judge found claimant showed it more probably true that he sustained 
an injury arising out of the course and scope of his employment on July 2, 2009. Claim-
ant thus  proved by a preponderance of the evidence that he sustained a compensable 
injury.

B. Insurance Coverage:

 Insurer argues it is  not liable for claimant’s benefits because it proved by a pre-
ponderance of the evidence that it had properly canceled employer’s policy of workers’ 
compensation insurance prior to the time of claimant’s injury.  The Judge agrees.

 Insurer showed it more probably true that it complied with §8-44-110, supra, in 
canceling employer’s insurance policy as of April 14, 2009. 

The Judge concludes that insurer is not liable for claimant’s benefits under the 
Workers’ Compensation Act.  Claimant’s  claim against insurer should be denied and 
dismissed.  

C. Medical Benefits:

Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to medical benefits.  The Judge agrees employer is  liable for claimant’s medical 
benefits under the Workers’ Compensation Act.

Once he has established a compensable work injury, claimant is entitled to a 
general award of medical benefits, and respondents are liable to provide all reasonable 
and necessary medical care to cure and relieve the effects of the work injury. Section 8-
42-101, supra; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988); Sims v. In-
dustrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  As such, claimant has 
established that he is  entitled to any and all reasonable, necessary, and related medical 
benefits for the compensable left hand injury suffered on July 2, 2009.

As found, the treatment claimant received at University Hospital and Concentra 
was authorized and reasonably necessary to cure and relieve claimant of the effects of 
his injury at employer.



The Judge concludes that employer should pay, pursuant to fee schedule, the 
medical bills from University Hospital and Concentra for the medical treatment claimant 
received for his compensable injury.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Claimant’s injury at employer on July 2, 2009, is compensable.

2. Claimant’s claim against insurer is denied and dismissed.

3. Employer shall pay, pursuant to fee schedule, the medical bills from Uni-
versity Hospital and Concentra for the medical treatment claimant received for his  com-
pensable injury.

4. Issues not expressly decided herein are reserved to the parties for future 
determination.

DATED:  _December 22, 2009___

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-792-517

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he suffered a compensable left knee injury during the course and scope of his em-
ployment with Employer.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is  entitled to authorized medical treatment that is  reasonable and necessary to 
cure and relieve the effects of his left knee condition.

 3. Whether Claimant has proven by a preponderance of the evidence that he 
is  entitled to receive Temporary Total Disability (TTD) benefits for the period May 15, 
2009 until terminated by statute.

STIPULATION



 The parties agreed that Claimant earned an Average Weekly Wage (AWW) of 
$1079.89.

FINDINGS OF FACT

 1. Claimant has worked for Employer as a Route Sales Representative 
(RSR) since August 2007.  His duties involved delivering products from Employer’s 
warehouse to various retail locations.  Claimant specifically unloaded products using a 
dolly or cart and stocked the products on shelves.  He engaged in kneeling, squatting, 
crouching and bending to complete his job duties.

 2. On April 26, 2009 Claimant was delivering products to Hays Market in 
Johnstown, Colorado.  He testified at the hearing in this matter.  Claimant explained that 
at the end of a 12-hour shift he was walking from a back room to the sales floor when 
his left knee gave out.  He remarked that he experienced some discomfort in his left 
knee but caught himself before falling.  Claimant completed his work shift but awoke the 
next morning with a lump on his left knee.

 3. On April 27, 2009 Claimant reported to Employer that his  left knee gave 
out while walking.  He completed an injury report and noted that he was “just walking 
when the pain occurred.”

 4. Claimant has a history of knee dislocations.  The medical records reveal 
that Claimant’s  left knee simply collapsed while techno-dancing in 2003.  Claimant sub-
sequently underwent surgery for his left knee condition.  He also experienced a right 
knee dislocation while playing softball.

 5. Employer referred Claimant to Concentra Medical Centers for treatment.  
On April 28, 2009 Rosalinda Pineiro, M.D. evaluated Claimant.  He reported that he had 
injured his knee while walking in a backroom.  Dr. Pineiro diagnosed Claimant with a left 
knee strain.  She concluded that Claimant suffered “an aggravation of a preexisting 
condition” and that his knee condition was related to his work for Employer.

 6. Claimant subsequently underwent physical therapy and other conservative 
medical treatment for his left knee condition.  He consistently reported that he was  sim-
ply walking when his left knee gave out.  Claimant also noted that he began to experi-
ence pain and discomfort in his right knee as a result of physical therapy.

7. On June 2, 2009 Claimant reported to Garth C. Nelson, M.D. that he was 
“walking on a flat surface and for no apparent reason [my] left leg gave way.”  Dr. Nel-
son noted that Claimant had undergone an MRI of his  left knee.  The MRI revealed “an 
irregularity of the junction of the body and the posterior horn of the lateral meniscus 
which may be postsurgical.”  Dr. Nelson also remarked that Claimant had “moderate pa-
tellofemoral chrondrosis” and that the PF joint exhibited more wear than the average 29-
year old.



8. On June 29, 2009 Claimant told Thomas R. Sachtleben, M.D. that he was 
“walking at work at the end of his shift and felt his knee buckle and give out.”  Claimant 
remarked that he was “not carrying anything at the time.”  Dr. Sachtleben diagnosed 
Claimant with left “patellofemoral chondromalacia” and a possible “left lateral meniscus 
tear.”

 9. Claimant testified that he did not remember whether he was simply walk-
ing or pushing a cart at the time his left knee gave out at Hays Market.  However, 
Claimant explained that Hays  Market employee Daniel Gehrig informed him in a tele-
phone conversation several months after the incident that he may have been pushing a 
cart or dolly when his left knee gave out.

 10. Mr. Gehrig testified at the hearing in this  matter.  He stated that he was 
working in the backroom of Hays  Market when Claimant’s left knee gave out on April 26, 
2009.  Mr. Gehrig commented that he was uncertain whether Claimant was pushing a 
dolly or cart when his left knee gave out.  Nevertheless, he remarked that Claimant told 
him at the time of the incident that “my knee just went out on me.”

 11. On October 6, 2009 Gregory Reichhardt performed an independent medi-
cal examination of Claimant.  Dr. Reichhardt also testified at the hearing in this matter.  
He noted that Claimant suffers from recurrent patellar subluxation or dislocation of the 
kneecap.  Dr. Reichhardt persuasively concluded that Claimant did not suffer either a 
left knee injury on April 26, 2009 or an occupational disease to his left knee during the 
course and scope of his  employment with Employer.  He also determined that Claimant 
did not sustain an injury to his right knee while undergoing physical therapy for his  left 
knee condition.

 12. Dr. Reichhardt commented that Claimant did not sustain an acute injury on 
April 26, 2009 because there was a lack of evidence in the medical records  that Claim-
ant was doing anything other than walking when his left knee gave out.  He remarked 
that Claimant was not pushing or pulling anything that was mechanically more challeng-
ing than the normal activity of walking.  Dr. Reichhardt thus concluded that Claimant’s 
left knee problem constituted the natural progression of his  pre-existing left knee recur-
rent patellar subluxation.

 13. Dr. Reichhardt also explained that Claimant did not suffer an occupational 
disease to his left knee because patellar subluxation is not a cumulative trauma condi-
tion.  As demonstrated by Claimant’s pre-existing knee problems, Dr. Reichhardt noted 
that Claimant simply suffers  from a propensity to develop knee dislocations.  Dr. 
Reichhardt remarked that Claimant’s previous knee injuries  have resulted in a compro-
mised knee structure.  He concluded that walking is a normal activity of daily living and 
does not constitute a hazard “to which one is not equally exposed outside of the work-
place.”

14. Dr. Reichhardt also did not attribute Claimant’s right knee complaints to 
the physical therapy that he underwent for his left knee condition.  He stated that the 
medical records did not reveal any right knee complaints as a result of physical therapy.  



Notably, Claimant did not assert that he suffered a right knee injury during physical ther-
apy prior to November 11, 2009.

 15. Claimant presents three theories  of compensability.  He first contends that 
he suffered an acute injury to his left knee on April 26, 2009 while completing his job du-
ties at Hays Market.  Second, Claimant asserts that he sustained an occupational dis-
ease as a result of his job duties for Employer.  Finally, he argues that he injured his 
right knee while undergoing physical therapy for his left knee.  However, Claimant has 
failed to demonstrate that it is more probably true than not that he suffered a compen-
sable injury during the course and scope of his employment for Employer.  Moreover, 
Claimant’s knee conditions were not caused, accelerated, intensified or aggravated by 
his job duties for Employer.

 16. Claimant consistently reported in the medical records that he was simply 
walking when his left knee gave out.  He did not mention that he was pushing a cart or 
dolly at the time of his injury on April 26, 2009.  Mr. Gehrig informed Claimant in a tele-
phone conversation several months after the incident that he may have been pushing a 
cart or dolly when his left knee gave out.  However, Mr. Gehrig was uncertain at the 
hearing about whether Claimant had been pushing anything at the time of the incident.  
Dr. Reichhardt persuasively commented that Claimant did not sustain an acute injury on 
April 26, 2009 because there was a lack of evidence in the medical records  that Claim-
ant was  doing anything other than walking when his knee gave out.  Dr. Reichhardt thus 
concluded that Claimant’s left knee problem constituted the natural progression of his 
pre-existing left knee recurrent patellar subluxation.

 17. Dr. Reichhardt also explained that Claimant did not suffer an occupational 
disease to his left knee because patellar subluxation is not a cumulative trauma condi-
tion.  As demonstrated by Claimant’s pre-existing knee problems, Dr. Reichhardt noted 
that Claimant simply suffers from a propensity to develop knee dislocations.  He re-
marked that Claimant’s  previous  knee injuries have resulted in a compromised knee 
structure.  Dr. Reichhardt noted that walking is a normal activity of daily living and does 
not constitute a hazard “to which one is not equally exposed outside of the workplace.”  
He also did not attribute Claimant’s right knee complaints to physical therapy because 
the medical records did not reveal any right knee complaints.  Notably, Claimant did not 
assert that he suffered a right knee injury during physical therapy prior to November 11, 
2009.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 



facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

4. As found, Claimant presents  three theories of compensability.  He first 
contends that he suffered an acute injury to his left knee on April 26, 2009 while com-
pleting his job duties at Hays Market.  Second, Claimant asserts  that he sustained an 
occupational disease as a result of his job duties for Employer.  Finally, he argues that 
he injured his right knee while undergoing physical therapy for his left knee.  However, 
Claimant has failed to demonstrate by a preponderance of the evidence that he suffered 
a compensable injury during the course and scope of his employment for Employer.  
Moreover, Claimant’s knee conditions were not caused, accelerated, intensified or ag-
gravated by his job duties for Employer.

Acute Injury

 5. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998).  The question of causation is  generally one of fact for determination 
by the Judge.  Faulkner, 12 P.3d at 846.

 6. A pre-existing condition or susceptibility to injury does  not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a claimant experiences 
symptoms while at work, it is  for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition.  In re Cotts, W.C. No. 4-606-
563 (ICAP, Aug. 18, 2005).



 7. As found, Claimant consistently reported in the medical records  that he 
was simply walking when his  left knee gave out.  He did not mention that he was push-
ing a cart or dolly at the time of his injury on April 26, 2009.  Mr. Gehrig informed Claim-
ant in a telephone conversation several months after the incident that he may have 
been pushing a cart or dolly when his left knee gave out.  However, Mr. Gehrig was un-
certain at the hearing about whether Claimant had been pushing anything at the time of 
the incident.  Dr. Reichhardt persuasively commented that Claimant did not sustain an 
acute injury on April 26, 2009 because there was a lack of evidence in the medical re-
cords that Claimant was doing anything other than walking when his knee gave out.  Dr. 
Reichhardt thus concluded that Claimant’s left knee problem constituted the natural 
progression of his pre-existing left knee recurrent patellar subluxation.

Occupational Disease

8. The test for distinguishing between and accidental injury and an occupa-
tional disease is  whether the injury can be traced to a particular time, place and cause.  
Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational disease” is 
defined by  §8-40-201(14), C.R.S. as:

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment.

 9. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof require-
ments in addition to those required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the dis-
ability for which compensation is sought.  Id.   Where there is  no evidence that occupa-
tional exposure to a hazard is  a necessary precondition to development of the disease, 
the claimant suffers from an occupational disease only to the extent that the occupa-
tional exposure contributed to the disability.  Id.

10. As found, Dr. Reichhardt also explained that Claimant did not suffer an oc-
cupational disease to his left knee because patellar subluxation is not a cumulative 
trauma condition.  As demonstrated by Claimant’s  pre-existing knee problems, Dr. 
Reichhardt noted that Claimant simply suffers from a propensity to develop knee dislo-
cations.  He remarked that Claimant’s previous knee injuries have resulted in a com-
promised knee structure.  Dr. Reichhardt noted that walking is a normal activity of daily 



living and does  not constitute a hazard “to which one is not equally exposed outside of 
the workplace.”  He also did not attribute Claimant’s  right knee complaints to physical 
therapy because the medical records did not reveal any right knee complaints.  Notably, 
Claimant did not assert that he suffered a right knee injury during physical therapy prior 
to November 11, 2009. 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for Worker’s Compensation benefits is denied and dismissed.

DATED: December 21, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-142

ISSUES

1. Whether Claimant can prove by a preponderance of the evidence that he sus-
tained a sudden, compensable noise-induced hearing loss in the course and scope of 
his employment?

2. Whether a hearing aid would cure or relieve the effects of the injury or improve 
Claimant’s hearing, and should be awarded as a specific medical benefit in this case?

FINDINGS OF FACT

1. The Claimant has been employed by the Respondent-Employer for over 22 
years.   He is now 60 years old.   He was employed at the time of his injury as the lead 
man for a pipe gang, a position that often involves jackhammering as part of the job du-
ties.  Claimant used a jackhammer approximately two-to-three times a week in his job.

2. On April 14, 2008, the Claimant was jackhammering, starting at about 7:30 in the 
morning.  The surface that the Claimant was working on was especially dense and hard.  
The surface was composed of three layers of asphalt, red slag, and cement that the 
crew had to jackhammer through.  The hardness of the material resulted in the crew 
having to switch to a heavy jackhammer, as well as switch the bit on the jackhammer.



3. There were five men on the crew that morning, each taking turns running the 
jackhammer.  The Claimant was wearing foam earplugs while he was jackhammering.  
The Claimant was in the vicinity of the truck, the compressor and the jackhammer 
throughout the morning.  The compressor was mounted on the bed of the truck.  
Throughout the morning, the jackhammer was running and the compressor was run-
ning.  The jackhammer and the compressor were turned off about 10:30 in the morning.  
At that point, after about three hours of exposure to the noise, the Claimant removed his 
foam earplugs and realized he could not hear his co-workers.

4. The Claimant reported the injury to his supervisor, George Woods later that same 
day.  Initially the Claimant thought that maybe the earplugs had pushed wax down into 
his ears.

5. The next morning Claimant’s supervisor, Mr. Woods, told the Claimant the injury 
was not work-related and told him to see his personal physician.  Dr. Ramos is the 
Claimant’s personal physician and Claimant was seen by Dr. Ramos’ assistant that day.  
The Claimant did not have any signs of infection, virus, he was not running a fever, he 
did not have pain, dizziness, or vertigo.  Dr. Ramos’ office referred the Claimant to Dr. 
Dodds, an Otolaryngologist.  

6. Dr. Dodds first saw the Claimant on May 5, 2009.  At Dr. Dodds’ office, Dr. 
Daugherty did an audiogram which Dr. Dodds reviewed before he prepared his report.  
Dr. Dodds notes that the hearing loss was worse in one ear.                 

7. Dr. Dodds’ report also notes that the Claimant had been jackhammering at work 
for three days in a row and that the onset of the hearing loss was acute after the jack-
hammer work on the date of injury.  He diagnosed the hearing loss, tinnitus, and noted 
there were no vestibular symptoms. Dr. Dodds did evaluate Claimant for non-work re-
lated symptoms prior to arriving at his conclusion that the hearing loss was work-
related. 

8. Dr. Dodds noted that the Claimant was wearing sponge earplugs on the date of 
injury.  Dr. Dodds also reviewed the Claimant’s health summary.  Based upon his 
evaluation, Dr. Dodds’ impression was that the noise exposure and the vibrations asso-
ciated with the jackhammering, caused the hearing loss.

9. When the Claimant’s hearing did not improve after several days, Claimant again 
requested to be seen by a worker’s compensation physician.  Dr. Nanes finally saw the 
Claimant on May 6, 2008, 22 days after his injury and one day after his appointment 
with Dr. Dodds that was arranged through Dr. Ramos’ office.  Dr. Nanes noted bilateral 
hearing loss and tinnitus and noted in his report that the Claimant had been jackham-
mering for three days in a row prior to the injury.  Dr. Nanes reviewed an audiogram that 
had been performed in Dr. Dodds’ office confirming the hearing loss.  Dr. Nanes per-
formed an examination and determined that in his opinion, the injury was work-related, 
returning Claimant to work with restrictions of no jackhammering. 



10. Dr. Dodds referred the Claimant to his audiologist Dr. Daugherty to be fitted for 
hearing aids.  Dr. Dodds expressed his concern that continued exposure to Jackham-
mering and/or loud noise could cause additional hearing loss.  He did state that he felt 
that maybe if the Claimant were fitted with special earplugs and then wore heavy ear-
muffs, that he might be OK to work on his jackhammer crew.  In his final report of June 
5, 2008, he reiterates his opinion that the hearing loss is due to injury, acoustic and vi-
brotactile.  He recommends monitoring with continued audiometric testing to make sure 
the hearing does not get worse.  

11. Dr. Dodds examined and consulted with the Claimant on three occasions.  Dr. 
Daugherty, the audiologist in his office, performed the audiology and fitted the Claimant 
for the special earplugs (earmolds) and the hearing aids.

12. Dr. Dodds testified at hearing.  He is an Otolaryngologist and testified as an ex-
pert in that field.  Dr. Dodds was aware that noise induced hearing loss was normally 
symmetrical, or the same in both ears.  Even though he realized that was not the case 
for the Claimant, he believed that the hearing loss is related to the jackhammering.  He 
believes that the vibration from the jackhammer could also be contributory.  He has 
used a Jackhammer in the past and knows the vibratory force is significant.

13. Dr. Dodds’ is of the opinion that it is reasonable and necessary and related for 
Claimant to have hearing aids to relieve the Claimant from the effects of his work injury.

14. Dr. Dodds testified that the bill for the hearing aids obtained by the Claimant were 
$5,750.00 and that it remained unpaid to date.    

15. Dr. Jacobson, who is an audiologist, examined Claimant at the request of the 
Respondents and performed audiograms on the Claimant.  His opinion was that the 
hearing loss was not work-related, primarily because the hearing loss was asymmetri-
cal, or not the same in each ear and also because of the specific range of the hearing 
loss as shown in the audiogram.  

16. At the request of Respondents, the Claimant went to an appointment with Dr. 
Shaw, a specialist in Otolaryngology but, before he would see the Claimant, Dr. Shaw 
had the Claimant see his associate, Dr. Olson.

17. Neiland R. Olson, M.D., an Otolaryngologist, did the “Initial Consultation/History 
and Physical” of the Claimant on February 24, 2009.   On that same day, his office did 
an audiogram.  He noted possible retrocochlear pathology, asymmetrical hearing loss 
and recommended additional testing.

18. Additional vestibular testing was done on the Claimant on April 8, 2009, including 
Electrostagmography that was performed by Dr. Cameron Shaw’s office.

19. After the initial consultation and exam, the specialist, Dr. Cameron Shaw saw the 
Claimant on April 14, 2009, one year after the injury.  He notes: “He has a history of on 



the job noise induced severe to profound hearing loss in his right ear.  It happened ex-
actly a year ago after switching off a compressor and could no longer hear in his right 
ear.  He has done this for decades previously.”  

20. After his first examination, Dr. Shaw recommended an MRI “because of the se-
verity of his asymmetry.  Also on that date, the Claimant got another audiogram.   Dr. 
Shaw did an examination and noted “examination reveals no defect, deformity, or effu-
sion.”

21. An MRI was done per Dr. Shaw’s recommendation on April 27, 2009.  The MRI 
was interpreted by Dr. Karl Wolff.  Dr. Wolff found “No acoustic neuroma or other imag-
ing abnormality of the internal auditory canal regions identified.”

22. 23.   Dr. Shaw’s final report is dated May 27, 2009.  At this examination, he 
states:  ‘I had seen him for a hearing loss that was work-related as well as tinnitus, and 
the hearing loss was asymmetric”.    He states that he had reviewed the MRI and “there 
is no evidence of acoustic neuroma or other retrocochlear lesion.” 

23. The ALJ finds Claimant to be credible in his explanation of the events detailed 
above.

24. The ALJ finds Dr. Dodds’ medical opinions to be credible and carry the greater 
weight when compared to medical evidence to the contrary, specifically that of Dr. Ja-
cobsen.  Dr. Dodds’ opinions are corroborated by other medical doctors.

CONCLUSIONS OF LAW

1. A worker’s compensation claimant must prove by a preponderance of the evi-
dence that he or she is a covered employee who suffered an injury arising out of and in 
the course of employment.  Section 8-41-301, C.R.S.; Faulkner v. Industrial Claim Ap-
peals Office, 12 P.3d 844 (Colo.App. 2000); City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985); Pacesetter Corp. v. Collett, 33 P.2d 1230 (Colo.App. 2001).  The facts in a 
worker’s compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  Claimant bears the burden of proof by a pre-
ponderance of the evidence that his or her employment bears a direct causal relation-
ship to the injury.  Finn v. Industrial Commission of Colorado, 437 P.2d 542 (Colo. 1968), 
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo.App. 1999); 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo.App. 1997).  A prepon-
derance of the evidence is that which leads the trier of fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).

2. In determining credibility, the ALJ should consider the witness’ manner and de-
meanor on the stand, means of knowledge, strength of memory, opportunity for obser-
vation, consistency or inconsistency of testimony and actions, reasonableness or un-



reasonableness of testimony and actions, the probability or improbability of testimony 
and actions, the motives of the witness, whether the testimony has been contradicted by 
other witnesses or evidence, and any bias, prejudice or interest in the outcome of the 
case.  COLORADO JURY INSTRUCTIONS, CIVIL, 3:16.

3. It is Claimant’s burden to prove by a preponderance of the evidence that his 
hearing loss occurred in the course and scope of his employment.  8-41-301(1)(b), 
C.R.S.; Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  
Claimant must demonstrate circumstances indicating to a reasonable probability that 
the disabling condition resulted from the employment. See Industrial Commission v. 
Riley, 441 P.2d 3 (Colorado, 1968).  There is preponderant evidence as detailed above, 
establishing that it is more likely than not that Claimant suffered a job related hearing 
loss arising out of and in the course of his employment with the Respondent-Employer.  
Several medical doctors, including an Otolaryngologist are of the opinion that Claimant’s 
hearing loss is job related.  The contrary evidence is insufficient to overcome the evi-
dence that the hearing loss is work-related.

4. Pursuant to 8-42-101(1)(a), C.R.S., Respondents are obligated to provide medi-
cal benefits to “cure and relieve” the effects of the industrial injury.  Snyder v. Industrial 
Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  8-42-101(1)(b), C.R.S., as in 
effect on the date of injury, provides that “[i]n all cases where the injury results in … loss 
of vision or hearing … the employer shall furnish … a hearing aid … and any other ex-
ternal prosthetic device … which are reasonably required … to improve the employee's 
… hearing.”  Claimant bears the burden of proof to establish the right to specific medical 
benefits.  HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990).

5. As found above the preponderant evidence establishes the requisite reasonable, 
necessary and related criteria.

ORDER

It is therefore ordered that:

1. Claimant’s request for benefits pursuant to the Workers’ Compensation Act of 
Colorado for his work-related hearing loss is granted.  Claimant’s claim is compensable.  
Respondents shall pay for all reasonable and necessary medical care to cure or relieve 
the Claimant from the effects of his work-related hearing loss.

2. Respondents are responsible for the cost of Claimant’s hearing aids in accor-
dance with the fee schedule.

3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.

4. All matters not determined herein are reserved for future determination.



DATE: December 23, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-609-184

ISSUES

¬ Where the Industrial Claim Appeals Office remands a case to the ALJ with in-
structions to “conduct appropriate proceedings, including a hearing if necessary, to re-
solve respondent’s request for attorney fees,” may the ALJ order that a hearing be set 
and conducted without first requiring the respondent to file an application for hearing 
raising the issue of attorney fees?
¬ Did the respondent prove by a preponderance of the evidence that claimant’s 
counsel is subject to attorney fees because he filed a petition to review and brief in sup-
port seeking review of an order that did not award or deny any benefits or penalties? 

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following find-
ings of fact:

1. This matter concerns a request for the imposition of attorney fees against claim-
ant’s counsel pursuant to § 8-43-301(14), C.R.S.  
2. This matter was before the ALJ on a previous occasion.  On February 26, 2009, 
the ALJ entered Findings of Fact and Conclusions of Law (FFCL) with respect to the is-
sue litigated on February 3, 2009.  The ALJ’s order details the history of the case and is 
incorporated in this order.  Specifically, the ALJ notes that on two prior occasions the 
claimant failed to establish that she ever sustained a compensable injury.  
3. In the February 26, 2009, FFCL the ALJ explicitly found that at the February 2009 
hearing, “claimant’s counsel represented that the only real issue for determination is 
whether, if the claimant applies for a hearing on the issue of permanent total disability 
(PTD) benefits, the respondents’ [sic] “defenses” of issue preclusion, claim preclusion 
and claim closure would impose a legal bar to adjudication of the PTD claim.”  
4. In the February 26, 2009 FFCL, the ALJ concluded that the issue presented by 
the claimant was not “ripe” for adjudication because the question of whether the de-
fenses “would bar entry of an award of PTD benefits is purely hypothetical.”  Specifi-
cally, the ALJ concluded that the issue of the validity of the defenses was not “ripe” be-
cause the claimant had “not presented any claim for PTD benefits, and [had] not raised 
any such claim by filing an application for hearing seeking PTD benefits.”  Finally, the 
ALJ concluded that because the issue presented was not ripe for hearing, the claimant’s 
“application for hearing should be dismissed without prejudice.”
5. At the conclusion of the FFCL the ALJ included the following paragraph:



6. This decision of the administrative law judge does not grant or deny a benefit or a 
penalty and may not be subject to a Petition to Review.  Parties should refer to Section 
8-43-301(2), C.R.S., and other applicable law regarding Petitions to Review.  If a Peti-
tion to Review is filed, see Rule 26 OACRP, for further information regarding the proce-
dure to be followed.
7. On or about March 17, 2009, claimant’s counsel filed a Petition to Review the 
February 26, 2009, FFCL.  Counsel electronically signed the petition.
8. On April 17, 2009, claimant’s counsel filed a Brief in Support of Position [sic] for 
Review.  Counsel electronically signed the brief.  In this brief counsel for the claimant 
stated the following:
9. The Order does not award or deny a benefit and therefore may not be review-
able.  See Natkin & Co. v. Eubanks, 775 P.2d 88 (Colo. App. 1989).  Further, the order 
must determine the amount of benefits to be awarded before it is final and appealable.  
See United Parcel Service, Inc. v. Industrial Claim Appeals Office, 988 P.2d 1146 (Colo. 
App. 1999).
10. The claimant’s brief further stated that, “to the extent the order is found to be re-
viewable, the Order is in error in that finds [sic] that Respondents [sic] have not raised 
the defenses of claim closure and issue preclusion.”  The brief further states that the 
“Response to Application for Hearing raises those issue [sic].”  The brief requested that 
the matter be remanded to the ALJ for the purpose of determining whether the claimant 
“is barred from seeking permanent total disability by the doctrines of case closure and 
issue preclusion.”
11. The respondent filed a Brief in Opposition to Petition to Review.  The respondent 
argued that the FFCL did not constitute a final order subject to Industrial Claim Appeals 
Office (ICAO) review under § 8-43-301(2), C.R.S., because it did not award or deny any 
benefits or penalties.  The brief further argued that, because the FFCL did not constitute 
a final order subject to appeal, the ICAO should assess attorney fees against claimant’s 
counsel under § 8-43-301(14).  The respondent reasoned that because the appeal did 
not award or deny benefits or penalties it was “not warranted by existing law.”
12. On July 2, 2009, a panel of the ICAO issued an Order resolving the issues pre-
sented by the claimant’s petition to review and brief in support.  The ICAO noted that, 
contrary to the assertion contained in the claimant’s brief, the ALJ “specifically found 
that the respondent filed a response to application for hearing listing several other is-
sues including issue preclusion, claim preclusion, and claim closure.”  The ICAO further 
held, based on § 8-43-301(2), that there “has been no award or denial of benefits: 
rather, the ALJ has declined to offer an opinion involving certain issues that might be 
raised in hypothetical future litigation involving claimed PTD benefits.”  Therefore the 
ICAO concluded the “matter is not reviewable” and dismissed the claimant’s petition to 
review without prejudice.
13. The ICAO further noted that § 8-43-301(14) provides that an attorney’s signature 
on a petition to review or brief constitutes certification that the petition is “well grounded 
in fact and is warranted by existing law or a good faith argument for the extension, 
modification, or reversal of existing law,” and that the petition is “not interposed for any 
improper purpose.”  The ICAO observed that it lacks the statutory authority to find facts, 
and concluded it was necessary to “remand the matter to the ALJ with instructions to 



conduct appropriate proceedings, including a hearing if necessary, to resolve the re-
spondent’s request for attorney fees.” 
14. The ALJ takes administrative notice of the OAC file in this matter.  The file re-
flects that on August 10, 2009, the ALJ issued an Order Regarding ICAO Order of Re-
mand.  The ALJ ordered respondent’s counsel to set a hearing within 60 days on the 
“issue of attorney fees and costs” in accordance with the ICAO’s Order.  The ALJ also 
directed respondent’s counsel to consult with claimant’s counsel concerning an appro-
priate date for the hearing.
15. On October 7, 2009, the ALJ issued an Order to File Status Reports.  This order 
noted that no hearing had been set and directed the parties to file status reports on or 
before October 19, 2009, indicating whether the matter had been resolved or a hearing 
was necessary.
16. On October 19, 2009, respondent’s counsel filed a status report indicating that he 
had contacted claimant’s counsel regarding potential hearing dates, but the parties were 
unable to agree on a date.  Counsel requested that an OAC clerk set a hearing date.
17. On October 22, 2009, the ALJ entered an Order to Set Hearing on Attorney Fees 
and Costs.  The ALJ noted that no status report had been received from claimant’s 
counsel, but the respondent’s counsel had stated that the parties were unable to agree 
on a date for a hearing.  The ALJ further noted that the ICAO had directed the ALJ to 
“take appropriate steps to resolve” the respondent’s request for attorney fees.  The ALJ 
directed that an OAC clerk “set the hearing to occur as soon as possible while affording 
the parties the required statutory notice.”
18. On October 23, 2009, the ALJ received a status report from claimant’s counsel 
stating that the parties had conferred but not reached an agreement concerning a hear-
ing date to address the issue raised by the ICAO’s remand.  
19. On November 4, 2009, an OAC clerk issued a Notice of Hearing setting the mat-
ter for a hearing in Denver on December 7, 2009.
20. On November 23, 2009, claimant’s counsel filed a Case Information Sheet in 
which he stated the issues for determination were, “issues raised by the ICAO’s order.”
21. At the hearing no testimony was offered.  However, the ALJ received documen-
tary evidence.
22. Respondent’s counsel submitted an affidavit reflecting that he charges $150 per 
hour and that his paralegals charge $80 per hour.  The affidavit reflects that respon-
dent’s counsel’s firm charged $549 dollars for services connected to responding to the 
appeal. 
23. The respondents proved it is more probably true than not that the petition to re-
view the February 26, 2009, FFCL filed by the claimant’s counsel, and the brief in sup-
port of that petition, were signed in violation of § 8-43-301(14).  The ALJ finds that the 
FFCL did not award or deny any benefits or penalties within the meaning of § 8-43-
301(2).  Rather, as the ICAO noted in its Order, the FFCL merely determined that the 
issue of whether the respondent’s potential defenses to an inchoate claim for PTD 
benefits were valid was not ripe for determination.  The FFCL in no way prohibited the 
claimant from filing a claim for PTD benefits, denied a claim for PTD benefits, or as-
sessed or denied any penalty authorized under the provisions of the Workers’ Compen-
sation Act.  Moreover, the FFCL explicitly advised counsel for both parties that the order 



did not award or deny any benefits or penalties, and advised them to consult § 8-43-
301(2) if they were considering an appeal from the FFCL.  
24. The claimant’s counsel has not cited, nor did he testify to the existence of, any 
case law, statute or other legal authority that would warrant a belief that the February 
26, 2009, FFCL were subject to immediate review by the ICAO under § 8-43-301(2).  
Indeed, claimant’s counsel acknowledged in the brief in support of the petition to review 
that the FFCL did not award or deny any benefits, and that the FFCL “may not be final.”  
Indeed, counsel cited cases supporting the conclusion that the FFCL were not final for 
purposes of § 8-43-301(2) because they did not award or deny any benefits or penal-
ties.  However, counsel did not cite any authority then, nor does he cite any now, that 
would suggest a reasonable basis for concluding that the FFCL were subject to review 
under existing law, or might have been determined to be subject to review based on a 
good faith argument for the extension, modification or reversal of existing law.  Further, 
the ICAO ultimately determined that the FFCL were not final and subject to review be-
cause the only issue appealed did not award or deny any benefits or penalties.  
25. The assertion of claimant’s counsel that the FFCL erroneously found that the re-
spondent did not raise the defense of “issue preclusion” in the response to the applica-
tion for hearing, and that that this alleged error justified the appeal to the ICAO, is not 
persuasive.  First, the FFCL contain an explicit finding that the respondent did list the 
defenses of issue preclusion, claim preclusion and claim closure in the response to the 
application for hearing.  (Finding of Fact 5 of the FFCL).  The ICAO expressly recog-
nized this finding in its Order (Part I, paragraph 2, page 2 of ICAO’s Order).  Therefore 
there is no basis in fact for counsel’s assertion that the appeal was initiated out of fear 
that that the FFCL contained an erroneous finding that the respondent did not raise the 
defense of issue preclusion in its response.  Second, claimant’s counsel has not pre-
sented any legal basis or authority for concluding that if the FFCL actually contained an 
erroneous finding of fact concerning the contents of the response to application, that 
such an error would have somehow converted the FFCL into an order subject to review 
under § 8-43-301(2).
26. The amount that respondent’s counsel charged for services in connection with 
the appeal from the February 26, 2009, FFCL is reasonable.  

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law:

PROPRIETY OF HEARING WITHOUT FILING OF APPLICATION FOR HEARING ON 
ISSUE OF ATTORNEY FEES

 Citing OACRP 7 and OACRP 12, the claimant first argues that the issue of attor-
ney fees was not properly before the ALJ because the respondents never filed an appli-
cation for hearing adding this  issue, nor did they obtain permission of the ALJ to add the 
issue.  The ALJ is not persuaded by this argument.

 OACRP 7 provides that a party “may request a hearing on issues  ripe for adjudi-
cation” by filing an Application for Hearing or Application for an Expedited Hearing or an 



Application for Hearing Disfigurement – Only.  OACRP 12 provides that issues “may be 
added” before the setting date by written notice to the OAC, and after the setting date 
issues “may only be added by written agreement of the parties or order of a judge or 
designee clerk for good cause shown.”

 The claimant’s arguments notwithstanding, the ALJ does not read these rules  as 
limiting or contradicting the jurisdiction of the ICAO to order the ALJ to consider the is-
sue of attorney fees on remand.  As a general matter, administrative rules are not the 
equivalent of a statute and should not be read in a manner that is  inconsistent with ex-
press statutory authority.  See City of Englewood v. Industrial Claim Appeals Office, 954 
P.2d 640 (Colo. App. 1998). 

 Section 8-1-103(2), C.R.S. grants the ICAO the “duty and power to conduct ad-
ministrative appellate review of any order entered pursuant to articles  43 to 74 of this 
title and to make a decision on said appeal.”  In appeals from ALJ orders in workers’ 
compensation cases, § 8-43-301(8), C.R.S., provides that the ICAO “may correct, set 
aside, or remand any order” on various  grounds, including the grounds  that the “findings 
of fact are not sufficient to support appellate review.”

 Moreover, when the ICAO, acting under its statutory authority, enters an order 
instructing an ALJ to take a particular action, the ALJ has no choice but to comply with 
the instruction.  Musgrave v. Industrial Claim Appeals Office, 762 P.2d 686, 688 (Colo. 
App. 1988).  Indeed, the conclusions of an appellate tribunal concerning “issues pre-
sented to it, as well as rulings logically necessary to sustain such conclusions, become 
law of the case and generally must be followed in subsequent proceeding in that case.”  
In re Marriage of Burford, 26 P.3d 550 (Colo. App. 2001). 

 Here, the respondent’s request for attorney fees based on the filing of an appeal 
in violation of § 8-43-301(14) did not, and could not, arise until after the ALJ entered the 
February 26, 2009, FFCL.  On consideration of the request for attorney fees the ICAO 
determined  the requet presented potential factual issues beyond its  jurisdiction to re-
solve, and it remanded the matter with directions to the ALJ to “conduct appropriate 
proceedings, including a hearing if necessary,” to resolve the dispute.  

 Thus, the ALJ concludes  that when he ordered the OAC clerk to set a hearing on 
the issue of attorney fees he was acting under the express direction of the ICAO, and 
that the ICAO was acting under its explicit statutory authority to remand matters  to an 
ALJ with instructions to conduct additional proceedings, including a hearing, if neces-
sary.  In fact, the ALJ had no discretion or authority to ignore the direction of the ICAO 
and was obliged to conduct a hearing when he determined that the parties had not re-
solved the attorney fees issue and could not agree on a date to conduct a hearing.  
OACRP 7 and OACRP 12 cannot, and should not, be read as interfering with the ex-
press statutory authority of the ICAO to issue instructions on remand, or the responsibil-
ity of the ALJ to follow such instructions. 

Insofar as the claimant’s argument may be construed as asserting that there was 
a violation of due process because the respondent was not required to file an Applica-



tion for Hearing, the ALJ disagrees.  Due process  is  a flexible standard and does not 
require any particular procedure.  See Bradshaw v. Cherry Creek School District No. 5, 
98 P.3d 886 (Colo. App. 2003).  However, where administrative determinations turn on 
questions of fact, due process requires notice and an opportunity to be heard.  A party 
should be apprised of the issues and evidence to be considered, afforded a reasonable 
opportunity to present evidence in support of its position, and to confront adverse wit-
nesses and evidence.  Hendricks v. Industrial Claim Appeals Office, 809 P.2d 1076 
(Colo. App. 1990).

Here, claimant’s  counsel had known since early July 2009, when the ICAO is-
sued its Order, that the ALJ had been directed to conduct additional proceedings to de-
termine counsel’s  liability, if any, for attorney fees.  Counsel was also aware that the le-
gal and factual basis of the claim for attorney fees was that the ALJ’s  February 2009 
FFCL did not award or deny benefits or penalties, and was  not subject to immediate re-
view under § 8-41-301(2).  Moreover, counsel was notified of the nature of the issue for 
hearing by the ALJ’s orders of August 10, 2009, October 7, 2009, and October 22, 2009.  
Finally, a notice of hearing was sent to claimant’s counsel on November 4, 2009.  The 
CIS filed by the claimant’s counsel on November 23, 2009, demonstrates that counsel 
understood the issue to be adjudicated on December 7, 2009, was  the issue of attorney 
fees raised by the ICAO’s Order.  

In these circumstances the ALJ concludes that claimant’s counsel was given suf-
ficient notice of the issue to be heard on December 7, 2009.  Further, claimant’s counsel 
was given a hearing to offer whatever evidence he desired to present, and was afforded 
an opportunity to challenge the respondent’s evidence.  The absence of a formal Appli-
cation for Hearing did not deprive claimant’s  counsel of his due process rights to notice 
and an opportunity to be heard.

CLAIM FOR ATTORNEY FEES

 The respondent contends that claimant’s counsel violated § 8-43-301(14) by filing 
a petition to review the ALJ’s February 2009 FFCL, and brief in support of the petition, 
when there was no reasonable belief that the FFCL were subject to immediate review 
under § 8-43-301(2).  Claimant’s counsel argues the evidence establishes there was no 
violation of § 8-43-301(14) because the FFCL found the claimant sought a ruling on the 
validity of a defense to a claim that had not been made, when in fact the respondent 
listed the defense of “issue preclusion” in its response to the application for hearing.  
Counsel states that out of “an abundance of caution” he did not want that erroneous 
“finding” to become final without seeking review because it might have subjected the 
claimant to attorney fees for endorsing an issue that was not ripe.  Counsel further ar-
gues that the notice contained in the FFCL merely states that the FFCL “may not” be 
subject to review.  Finally, claimant’s counsel contends that § 8-43-301(14) requires  a 
finding that the petition to review was imposed for an “improper purpose,” and counsel 
argues there is  no evidence he harbored such motivation when he filed the petition to 
review.  The ALJ agrees with the respondent.

 Section 8-43-301(14) provides as follows:



The signature of an attorney on a petition to review or brief in support 
thereof constitutes a certificate by the attorney that such attorney has read 
the petition or brief; that, to the best of the attorney’s knowledge, informa-
tion, or belief formed after reasonable inquiry, it is  well grounded in fact 
and is warranted by existing law or a good faith argument for the exten-
sion, modification, or reversal of existing law, and that it is  not interposed 
for any improper purpose, such as to harass, cause delay, or unnecessar-
ily increase the cost of litigation.  If a petition or brief is signed in violation 
of this subsection (14), the director, the administrative law judge, or the 
panel shall award reasonable attorney fees and costs  to the party incur-
ring the fees and costs as a result of the improper actions.

As the party seeking an award of attorney fees, the respondent bears the burden to es-
tablish the right to an award under the provisions of the statute.  See Cowin & Co. v. 
Medina, 860 P.2d 535, 538 (Colo. App. 1992) (burden of proof generally placed on party 
asserting the affirmative of a proposition, and on party relying on statutory exception).

 Section 8-43-301(14) is nearly identical to that portion of CRCP 11 that permits 
the imposition of attorney fees and costs where an attorney signs a pleading that is in 
violation of the rule.  Therefore, the ALJ concludes that cases interpreting the pertinent 
portion of CRCP 11 represent persuasive authority with respect to the interpretation of 
the § 8-43-301(14).  

In Stepanek v. Delta County, 940 P.2d 364 (Colo. 1997), the court held that 
CRCP 11 provides that an attorney’s signature on a pleading is a certification that (1) 
the attorney read the pleading; (2) that to the attorney’s knowledge and belief formed 
after reasonable inquiry the pleading is well founded in fact and is warranted by existing 
law or a good faith argument for the extension of or change in existing law, and (3) that 
the pleading is not interposed for an improper purpose.  However the Stepanek  court 
noted that the rule, properly interpreted, does not require a showing of “bad faith” on the 
part of the attorney, and sanctions may be imposed where “an attorney’s pleading fails 
to meet a test of objective reasonableness.”  

Similarly, in the case of In re Trupp, 92 P.3d 923 (Colo. 2004), the court consid-
ered whether disciplinary counsel was  subject to rule 11 sanctions for filing a complaint 
and amended complaint charging an attorney with misconduct.  In Trupp the parties 
agreed that the disciplinary counsel read the pleadings that she signed, and that “she 
did not harbor any improper purpose in filing them.”  Nevertheless, the court proceeded 
to analyze whether counsel was subject to sanctions because she allegedly failed to 
conduct a reasonable inquiry prior to filing the pleadings.

It follows from these cases that in order to impose sanctions on claimant’s coun-
sel the ALJ need not, as  counsel argues, find that counsel harbored some improper in-
tent or motive when he filed the petition to review and the brief ins support.  Rather an 
award of attorney fees under § 8-43-301(14) can be based on a finding that the attorney 
signed a petition or brief that was in violation of any one of the three criteria set forth in 
the statute in the statute, including an improper certification that the attorney held a rea-



sonable belief, after sufficient inquiry, that the petition and brief were supported by exist-
ing law or by a good faith argument for the extension, modification or change in existing 
law. 

Section 8-43-301(2) provides that any “party dissatisfied with an order that re-
quires any party to pay a penalty or benefits or denies a claimant any benefit or penalty” 
may file a petition to review with the Division or the OAC, as appropriate.  Section 8-43-
301(4), C.R.S., permits a party to file a brief in support of the petition.

One of the most time honored and firmly established legal principles of workers’ 
compensation law is that § 8-43-301(2) deprives the ICAO of jurisdiction to conduct im-
mediate review of ALJ orders which do not award benefits  or penalties, or deny the 
claimant any benefit or penalty.  The courts have applied the same principles when con-
sidering whether or not review of an order of the ICAO is permissible.  See Ortiz v. In-
dustrial Claim Appeals Office, 81 P.3d 1110 (Colo. App. 2003).  The underlying purpose 
for the statute is to avoid piecemeal litigation of workers’ compensation by defining what 
types of orders  are sufficiently “final” to warrant review by an appellate tribunal.  See 
BCW Enterprises, Ltd. v. Industrial Claim Appeals Office, 964 P.3d 533 (Colo. App. 
1997). 

As determined in Finding of Fact 22, claimant’s counsel has  not advanced any 
reasonable argument that existing law, or a good faith argument for the extension, modi-
fication or change of existing law, would warrant the conclusion that the February 26, 
2009, FFCL were final and subject to review under § 8-43-301(2).  As found, the FFCL 
did not award or deny any benefits  or penalties, nor did they in any way prohibit the 
claimant from presenting a claim for PTD benefits.  The FFCL merely determined that 
issue concerning the legal validity of the respondent’s defenses to a potential but un-
made claim for PTD benefits was not ripe for determination.  

As determined in Finding of Fact 23, the assertion by claimant’s counsel that the 
appeal was justified because the FFCL contained an erroneous finding that the respon-
dent did not “raise” the defense of issue preclusion does not establish any legal basis 
for concluding that the appeal was legally warranted.  As  found, the FFCL do not contain 
a factual finding that the respondent did not raise the defense of issue preclusion in the 
response to application.  In fact, the FFCL contain the opposite finding.

In any event, claimant’s counsel does not explain how, even if there had been an 
erroneous finding of fact, that such finding would have created a reasonable belief that 
the FFCL were subject to review under § 8-43-301(2).  As  the ICAO recognized, the ul-
timate determination of the FFCL was that the issue presented for hearing (the legal va-
lidity of the defenses in the event the claimant sought PTD benefits) was  not ripe for 
hearing.  Thus, regardless of whether the FFCL contained some erroneous finding of 
fact, such error was not subject to review because the FFCL did not award or deny any 
benefits or penalties.  Indeed, review of the alleged factual error would constitute the 
type of piecemeal review that § 8-43-301(2) is designed to avoid. 



Finally, the assertion of claimant’s  counsel that the allegedly erroneous finding of 
fact could have subjected the claimant to “attorney fees for endorsing an un-ripe issue” 
if not challenged by a petition to review is without merit.  Apparently, claimant’s counsel 
is  asserting that the allegedly erroneous factual finding could bind the claimant in some 
future litigation under § 8-43-211(1)(d), C.R.S.  However, no factual finding contained in 
the February 2009 FFCL could bind the claimant in any future litigation because the 
FFCL are interlocutory and do not constitute a final adjudication on the merits.  See M & 
M Management v. Industrial Claim Appeals Office, 979 P.2d 574 (Colo. App. 1998).

The ALJ concludes that claimant’s counsel shall pay attorney fees to the respon-
dent in the amount of $549.  The ALJ concludes that claimant’s counsel violated § 8-43-
301(14) by filing a petition to review the February 2009 FFCL when there was no rea-
sonable basis  to believe that existing law would warrant the conclusion that the FFCL 
were final and subject to review, and where there is  no credible or persuasive evidence 
that counsel had any good faith argument that an extension, modification or change in 
existing law would result in a determination that the FFCL were final and subject to re-
view.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. Claimant’s counsel shall pay the respondent $549 in attorney fees.

2. Issues not resolved by this order are reserved for future determination.

DATED: December 23, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-749-037

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that she is entitled to authorized medical treatment that is reasonable and necessary to 
cure or relieve the effects of her industrial injury.

2. Whether Respondents have proven by a preponderance of the evidence 
that Claimant is  precluded from receiving Temporary Total Disability (TTD) benefits be-



cause she was responsible for her termination from employment under §8-42-105(4) 
C.R.S and §8-42-103(1)(g) C.R.S. (collectively “termination statutes”).

3. Whether Respondents have demonstrated that Claimant’s  TTD benefits 
should be reduced because she engaged in an injurious practice pursuant to §8-43-
404(3), C.R.S.

FINDINGS OF FACT

 1. Claimant worked for Employer as a food server in a catering business.  In 
August 2006 she suffered an admitted lower back injury.  Employer directed Claimant to 
Authorized Treating Physician (ATP) Christopher Carpenter, M.D. for medical treatment.

 2. Claimant visited Dr. Carpenter for an evaluation and he referred her for an 
MRI.  The MRI revealed a right-sided disc protrusion at L5-S1 with an accompanying 
annular tear.  After a course of conservative treatment, Dr. Carpenter referred Claimant 
to Chad Prusmack, M.D. for an evaluation.  Dr. Prusmack then referred Claimant to 
Bradley Villims, M.D. for pain management.

 3. On November 28, 2007 Dr. Villims examined Claimant.  He noted that 
Claimant had been obtaining prescriptions  from a non-authorized treating physician.  Dr. 
Villims commented that Claimant had executed a medication agreement on April 11, 
2007.  However, by obtaining unauthorized prescriptions Claimant violated the medica-
tion agreement.  Dr. Villims thus discharged Claimant from his practice.

 4. On January 15, 2008 George Schakaraschwili, M.D. performed an inde-
pendent medical examination of Claimant.  He recommended a repeat MRI and addi-
tional conservative treatment.  Dr. Schakaraschwili concluded that Claimant had not 
reached Maximum Medical Improvement (MMI).  At Respondents’ request he subse-
quently became Claimant’s ATP.

 5. On April 1, 2008 Claimant visited Dr. Schakaraschwili for an evaluation.  
He noted that Claimant had been receiving narcotic medications from anesthesiologist 
Kevin Smith, M.D.  Dr. Schakaraschwili remarked that he would again examine Claim-
ant after she underwent bilateral sacroiliac joint blocks.  However, he explained that he 
would not prescribe additional narcotic medications and would discharge Claimant from 
care because she violated a narcotic medication contract.

 6. On April 25, 2008 Claimant was terminated from her employment with 
Employer.  Claimant’s supervisor Jim DeLay credibly testified about the circumstances 
preceding Claimant’s termination.  He explained that the combination of Claimant’s  dis-
ruptive behavior with coworkers and undependability caused her termination.  Mr. De-
Lay specifically commented that Claimant was late for work on multiple occasions in 
June 2007.  He discussed Claimant’s tardiness with her and noted that her behavior 
was disruptive to the work environment.  In January 2008 Mr. Delay counseled Claimant 
that she needed to stop gossiping with other employees about her Workers’ Compensa-
tion issues because her behavior created a poor work environment.  He also remarked 



that Claimant’s tardiness  issues had not improved through March 2008.  Furthermore, 
Claimant’s coworkers informed Mr. DeLay that Claimant occasionally walked off the job 
site without notifying them.  Finally, Mr. Delay noted Claimant’s  problems with a time 
clock in April 2008 and advised her that her practice was unacceptable.  Documentation 
of Claimant’s repeated violations supports Mr. DeLay’s testimony.

 7. In June 2008 Dr. Carpenter determined that Claimant had reached MMI.  
Claimant objected to the MMI determination and sought a Division Independent Medical 
Examination (DIME).

 8. On December 18, 2008 Claimant underwent a DIME with Christopher 
Ryan, M.D.  He concluded that Claimant had not reached MMI for her lower back condi-
tion.  Dr. Ryan commented that Claimant should pursue disc replacement surgery.

 9. On May 18, 2009 Claimant underwent lower back surgery with Scott K. 
Stanley, M.D.  Dr. Stanley did not seek prior authorization from Insurer for the surgery.  
The surgery addressed Claimant’s  lumbar degenerative disc disease and L5-S1 disc 
herniation.  Dr. Stanley remarked that Claimant was referred to him by Chris Huser, 
M.D.  Dr. Huser is  a partner of Dr. Smith at Denver Pain Management.  However, the 
record contains insufficient evidence to demonstrate that Respondents authorized doc-
tors Huser and Stanley to provide medical treatment to Claimant.

 10. Because Claimant did not have an ATP, Respondents requested an 
evaluation and possible treatment from Elizabeth Bisgard, M.D.  Dr. Bisgard conducted 
an initial evaluation but did not wish to treat Claimant as  a patient because of repeated 
medication contract violations.  Dr. Bisgard commented that she was uncomfortable 
“dealing with addiction issues as a primary occupational provider.”

 11. Claimant subsequently obtained medical treatment from Richard Steig, 
M.D. through a referral from doctors Smith and Huser.  Dr. Steig placed Claimant in 
Centennial Hospital for a four-day detoxification program.  Dr. Steig did not seek 
authorization for the program and Centennial Hospital has not submitted any medical 
records or invoices for Claimant.

 12. On October 20, 2009 Claimant visited Caroline Gellrick, M.D. for an inde-
pendent medical examination.  Dr. Gellrick remarked that Claimant suffered from opiod 
dependency and had engaged in narcotic contract violations.  She commented that 
Claimant was not at MMI.  Dr. Gellrick concluded that Claimant required a single doctor, 
one pharmacy and a narcotics contract.

 13. Dr. Gellrick also testified at the hearing in this matter.  She reviewed 
Claimant’s history of narcotic contract violations.  Dr. Gellrick explained that repeated 
narcotic violations can cause a patient to experience a delayed recovery.  She remarked 
that Claimant properly underwent a detoxification program because of her drug de-
pendency.



 14. Claimant testified at the hearing in this matter.  She explained that Dr. 
Carpenter referred her to a number of treating physicians.  Claimant acknowledged that 
she underwent a detoxification program and is no longer taking prescription pain medi-
cation.  She also addressed her termination from employment with Employer.  Claimant 
commented that she generally had a positive relationship with Employer but became 
involved in a conflict with a coworker at Employer’s café.  She attributed her termination 
to her conflict with the other employee.

 15. Claimant has failed to establish that it is  more probably true than not that 
she received authorized medical treatment from doctors Huser, Smith, Stanley and 
Steig that was reasonable and necessary to cure or relieve the effects of her industrial 
injury.  Respondents initially designated Dr. Carpenter as Claimant’s  ATP.  Dr. Carpenter 
referred Claimant to Dr. Prusmack and then Dr. Prusmack referred Claimant to Dr. Vil-
lims for pain management.  However, Dr. Villims discharged Claimant from his practice 
based on the violation of a medication agreement.  Respondents subsequently desig-
nated Dr. Schakaraschwili as Claimant’s ATP but he discharged her from treatment be-
cause she had been receiving additional narcotics from Dr. Smith.  Claimant then ob-
tained additional treatment for her condition from doctors Huser and Stanley.  However, 
there is  insufficient evidence in the record to reflect that Respondents  authorized doc-
tors Huser and Stanley to provide medical treatment to Claimant.  Although Respon-
dents subsequently attempted to retain Dr. Bisgard as an ATP, she declined because of 
Claimant’s repeated narcotic contract violations.  The record reveals that Claimant’s re-
peated narcotic contract violations were caused by attempts to obtain treatment from 
physicians who were not authorized by Respondents.  Claimant subsequently received 
medical treatment from Richard Steig, M.D. through a referral from doctors Smith and 
Huser.  Dr. Steig placed Claimant in Centennial Hospital for a four-day detoxification 
program but did not seek Respondents’ authorization for the program.  Therefore based 
on a review of the medical records, Claimant changed physicians or employed addi-
tional physicians without obtaining permission from the insurer or an ALJ.  Accordingly, 
Claimant’s medical treatment from doctors Huser, Smith, Stanley and Steig was unau-
thorized.

 16. Respondents have demonstrated that it is  more probably true than not that 
Claimant committed a volitional act or exercised some control over her April 25, 2008 
termination from employment with Employer.  Mr. DeLay credibly testified about the cir-
cumstances preceding Claimant’s termination.  He noted that the combination of Claim-
ant’s disruptive behavior with coworkers and undependability caused her termination.  
Mr. DeLay specifically commented that Claimant was late for work on multiple occasions 
in June 2007.  He discussed Claimant’s tardiness with her and noted that her behavior 
was disruptive to the work environment.  In January 2008 Mr. Delay counseled Claimant 
that she needed to stop gossiping with other employees about her Workers’ Compensa-
tion issues because her behavior created a poor work environment.  He also remarked 
that Claimant’s tardiness  issues had not improved through March 2008.  Furthermore, 
Claimant’s coworkers informed Mr. DeLay that Claimant occasionally walked off the job 
site without notifying them.  Finally, Mr. Delay noted Claimant’s  problems with a time 
clock in April 2008 and advised her that her practice was unacceptable.  Documentation 



of Claimant’s repeated violations supports Mr. DeLay’s testimony.  Finally, Claimant ac-
knowledged that she had conflicts with coworkers.  Accordingly, Claimant precipitated 
her termination by a volitional act that she would reasonably expect to cause the loss of 
employment.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Medical Benefits

 4. Respondents are liable for authorized medical treatment that is reason-
able and necessary to cure and relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
It is the Judge’s sole prerogative to assess the sufficiency and probative value of the 
evidence to determine whether the claimant has met his burden of proof.  Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999).

 5. Authorization to provide medical treatment refers to a medical provider’s  
legal authority to treat the claimant with the expectation that the insurer will compensate 
the provider.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); 
One Hour Cleaners v. Industrial Claim Appeals Office, 914 P.2d 501 (Colo. App. 1995).  
Once the respondents have designated an ATP the claimant may not ordinarily change 
physicians or employ additional physicians without obtaining permission from the in-



surer or an ALJ.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 
1999).  If the claimant obtains unauthorized medical treatment, the respondents are not 
liable for the treatment.  Id.    Authorized providers include those to whom the employer 
directly refers the claimant and those to whom an ATP refers the claimant in the normal 
progression of authorized treatment.  Town of Ignacio v. Industrial Claim Appeals Office, 
70 P.3d 513 (Colo. App. 2002); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 
1997).  Whether an ATP has made a referral in the normal progression of authorized 
treatment is a question of fact for the ALJ.  Suetrack USA v. Industrial Claim Appeals 
Office, 902 P.2d 854 (Colo. App. 1995).

 6. As found, Claimant has failed to establish by a preponderance of the evi-
dence that she received authorized medical treatment from doctors Huser, Smith, Stan-
ley and Steig that was reasonable and necessary to cure or relieve the effects  of her 
industrial injury.  Respondents initially designated Dr. Carpenter as  Claimant’s ATP.  Dr. 
Carpenter referred Claimant to Dr. Prusmack and then Dr. Prusmack referred Claimant 
to Dr. Villims for pain management.  However, Dr. Villims discharged Claimant from his 
practice based on the violation of a medication agreement.  Respondents subsequently 
designated Dr. Schakaraschwili as Claimant’s ATP but he discharged her from treatment 
because she had been receiving additional narcotics from Dr. Smith.  Claimant then ob-
tained additional treatment for her condition from doctors Huser and Stanley.  However, 
there is  insufficient evidence in the record to reflect that Respondents  authorized doc-
tors Huser and Stanley to provide medical treatment to Claimant.  Although Respon-
dents subsequently attempted to retain Dr. Bisgard as an ATP, she declined because of 
Claimant’s repeated narcotic contract violations.  The record reveals that Claimant’s re-
peated narcotic contract violations were caused by attempts to obtain treatment from 
physicians who were not authorized by Respondents.  Claimant subsequently received 
medical treatment from Richard Steig, M.D. through a referral from doctors Smith and 
Huser.  Dr. Steig placed Claimant in Centennial Hospital for a four-day detoxification 
program but did not seek Respondents’ authorization for the program.  Therefore based 
on a review of the medical records, Claimant changed physicians or employed addi-
tional physicians without obtaining permission from the insurer or an ALJ.  Accordingly, 
Claimant’s medical treatment from doctors Huser, Smith, Stanley and Steig was unau-
thorized.

Temporary Total Disability Benefits

 7. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary dis-
ability benefits to establish a causal connection between the industrial injury and subse-
quent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 P.2d 671 
(Colo. App. 1997).  Respondents  assert that Claimant is precluded from receiving TTD 
benefits because she was responsible for her termination from employment pursuant to 
§8-42-105(4) C.R.S and §8-42-103(1)(g) C.R.S.  Under the termination statutes a 
claimant who is  responsible for her termination from regular or modified employment is 
not entitled to TTD benefits absent a worsening of condition that reestablishes the 
causal connection between the industrial injury and the wage loss.  In re of George, 
W.C. No. 4-690-400 (ICAP July 20, 2006).  The termination statutes  provide that, in 



cases where an employee is  responsible for her termination, the resulting wage loss is 
not attributable to the industrial injury.  In re of Davis, W.C. No. 4-631-681 (ICAP Apr. 24, 
2006).  A claimant does  not act “volitionally” or exercise control over the circumstances 
leading to her termination if the effects of the injury prevent her from performing her as-
signed duties and cause the termination.  In re of Eskridge, W.C. No. 4-651-260 (ICAP 
Apr. 21, 2006).  Therefore, to establish that Claimant was responsible for her termina-
tion, Respondents must demonstrate by a preponderance of the evidence that Claimant 
committed a volitional act, or exercised some control over her termination under the to-
tality of the circumstances.  See Padilla v. Digital Equipment, 902 P.2d 414, 416 (Colo. 
App. 1994).  An employee is  thus  “responsible” if she precipitated the employment ter-
mination by a volitional act that she would reasonably expect to cause the loss of em-
ployment.  Patchek  v. Dep’t of Public Safety, W.C. No. 4-432-301 (ICAP, Sept. 27, 
2001).

8. As found, Respondents have demonstrated by a preponderance of the 
evidence that Claimant committed a volitional act or exercised some control over her 
April 25, 2008 termination from employment with Employer.  Mr. DeLay credibly testified 
about the circumstances preceding Claimant’s termination.  He noted that the combina-
tion of Claimant’s disruptive behavior with coworkers and undependability caused her 
termination.  Mr. DeLay specifically commented that Claimant was late for work on mul-
tiple occasions in June 2007.  He discussed Claimant’s tardiness with her and noted 
that her behavior was disruptive to the work environment.  In January 2008 Mr. Delay 
counseled Claimant that she needed to stop gossiping with other employees about her 
Workers’ Compensation issues because her behavior created a poor work environment.  
He also remarked that Claimant’s tardiness issues had not improved through March 
2008.  Furthermore, Claimant’s  coworkers informed Mr. DeLay that Claimant occasion-
ally walked off the job site without notifying them.  Finally, Mr. Delay noted Claimant’s 
problems with a time clock in April 2008 and advised her that her practice was unac-
ceptable.  Documentation of Claimant’s  repeated violations supports Mr. DeLay’s  testi-
mony.  Finally, Claimant acknowledged that she had conflicts  with coworkers.  Accord-
ingly, Claimant precipitated her termination by a volitional act that she would reasonably 
expect to cause the loss of employment.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Respondents are not responsible for Claimant’s medical treatment from 
doctors Huser, Smith, Stanley and Steig because it was unauthorized.

2. Claimant is not entitled to receive TTD benefits  subsequent to April 25, 
2008 because she was responsible for her termination from employment.  It is therefore 
unnecessary to address whether Claimant’s  TTD benefits should be reduced because 
she engaged in an injurious practice pursuant to §8-43-404(3), C.R.S.



3. Any issues not resolved by this  Order are reserved for future determina-
tion.

DATED: December 23, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-711-268

ISSUES

 Whether Claimant is entitled to an award of permanent impairment benefits in 
addition to the 14% impairment of the lower extremity as assessed by Dr. Messen-
baugh, M.D. and admitted by Insurer.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant worked as a climbing course manager for Employer.  Claimant’s 
job including providing instruction on climbing and conducting climbing courses for Em-
ployer.

 2. Claimant sustained an admitted injury to her right foot and ankle on Sep-
tember 25, 2006.  On that date, Claimant sustained a twisting injury to her right foot and 
ankle while climbing.

 3. Dr. Robert Leland, M.D., an orthopedist, evaluated Claimant on October 
11, 2006.  Dr. Leland diagnosed Claimant with symptomatic cavovarus right foot and 
mild ankle instability.

 4. Dr. Lelend performed surgeries on Claimant’s right foot/ankle on January 
30, 2007, December 14, 2007 and May 6, 2008.

 5. At an office visit on November 17, 2008 Dr. Leland noted that Claimant 
had had significant improvement in her right foot pain.  Dr. Lelend stated that Claimant 
would continue with her activities as tolerated.  At an office visit on February 11, 2009 
Dr. Leland noted that Claimant’s right foot pain continued to gradually improve.  On 
physical examination on February 11, 2009 Dr. Leland noted minimal tenderness about 
the right talonavicular joint.



 6. Claimant was evaluated by Dr. Robert Messenbaugh, M.D., an orthope-
dist, on March 9, 2009 and Dr. Messenbaugh issued a report from this evaluation dated 
March 21, 2009.  Mr. Messenbaugh opined, and it is found, that Claimant reached 
maximum medical improvement as of March 9, 2009 for her right foot and ankle injury.  

7. On March 9, 2009 Dr. Messenbaugh conducted a physical examination of Claim-
ant’s right foot and ankle including observation of Claimant’s range of motion.  Dr. Mes-
senbaugh recorded the range of motion measurements in his report.  Dr. Messenbaugh 
opined, and it is found, that Claimant’s range of motion measurements resulted in 14% 
impairment of the lower extremity.  Dr. Messenbaugh evaluated Claimant’s permanent 
impairment under the provisions of the American Medical Association’s Guides to the 
Evaluation of Permanent Impairment, 3d Edition, Revised, (“AMA Guides”).
8. At the time of his evaluation of Claimant on March 9, 2009 Dr. Messenbaugh 
noted that Claimant had returned to work for Employer as an Associate Program Direc-
tor working 40 hours per week with 30 of those hours spent at a desk.  Dr. Messen-
baugh further noted that Claimant complained that with walking and weightbearing and 
when cross-country skiing her right foot would supinate.  Dr. Messenbaugh did not place 
any specific restrictions on the Claimant’s ability to return to work.
9. Claimant feels that she is limited in the amount of climbing she can do and expe-
riences pain in the foot and ankle with off-trail activities involving walking on un-even 
ground.  Claimant testified she also notices differences in her balance.  Claimant feels 
she is more limited in her leisure time activities such as climbing and access to the out-
doors.
10. Claimant did not present persuasive evidence of a rating of permanent impair-
ment done under the provisions of the AMA Guides that differs from that of Dr. Messen-
baugh.  

11. Insurer filed a Final Admission of Liability dated April 24, 2009 admitting 
for 14% impairment of the lower extremity equaling $6,904.64 in permanent impairment 
benefits.  Claimant had not challenged the calculation of permanent impairment benefits 
in Insurer’s Final Admission.

12.  Claimant has failed to prove an entitlement to permanent impairment 
benefits above the level of permanent impairment assessed by Dr. Messenbaugh and 
admitted by Insurer in the Final Admission of April 24, 2009.

CONCLUSIONS OF LAW

13. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of prov-
ing entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, su-
pra.   A preponderance of the evidence is  that which leads the trier-of-fact, after consid-
ering all of the evidence, to find that a fact is  more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the 



rights of respondents.  Section 8-43-201, supra.  ).   A Workers' Compensation case is 
decided on its merits.  Section 8-43-201, supra.  

14. The Judge's  factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

 15. For injuries occurring on and after July 1, 1991, all physical impairment 
ratings used under the Workers’ Compensation Act of Colorado shall be based on the 
revised third edition of the “American Medical Association Guides to the Evaluation of 
Permanent Impairment”, in effect as of July 1, 1991, Section 8-42-101(3.7), C.R.S. Un-
der Section 8-42-107, C.R.S., when an injury results in permanent medical impairment, 
and the employee has an injury or injuries enumerated in the schedule set forth in sub-
section (2) of Section 8-42-107, C.R.S., the employee shall be limited to medical im-
pairment benefits as specified in subsection (2) of Section 8-42-107, C.R.S.  This  sys-
tem of medical impairment is designed to compensate for lost earning capacity.  Salazar 
v. Hi-Land Potato Company, 917 P.2d 326 (Colo. App. 1996).

 16. Claimant questions the thoroughness of Dr. Messenbaugh’s evaluation at 
the time he placed her at maximum medical improvement and assigned an impairment 
rating.  Claimant testified that she was not confident of the results obtained by Dr. Mes-
senbaugh.  Claimant contends that Dr. Messenbaugh did not consider her “functionality” 
with respect to her type of work, specifically her outdoor activities  of climbing and hiking.  
Although Claimant questions the thoroughness  of Dr. Messenbaugh’s evaluation Claim-
ant has not persuaded the ALJ that Dr. Messenbaugh mis-applied the AMA Guides or 
otherwise failed to follow the AMA Guides in assessing her permanent impairment.  
Claimant has not offered persuasive evidence that the condition of her right foot and 
ankle merit an impairment rating under the AMA Guides different than that provided by 
Dr. Messenbaugh and admitted to by Insurer.

 17. Claimant’s argument that her “functionality” should be considered as part 
of the determination of permanent impairment has emotional appeal.  However, consid-
eration of “functionality” is  not the basis  for an award of permanent impairment benefits 
under the Workers’ Compensation Act of Colorado.  As set forth above, awards of per-
manent impairment are determined under the provisions of the AMA Guides.  Claimant 
has not persuasively shown that her loss of “functionality” with respect to any  inability to 
continue to participate in outdoor activities as  she was able to do before the injury mer-
its an impairment rating under the AMA Guides different from that given by Dr. Messen-
baugh.  As found, Claimant has failed to prove by a preponderance of the evidence that 
she is entitled to an award of permanent impairment benefits greater than that assessed 
by Dr. Messenbaugh and admitted to by Insurer.

ORDER

 It is therefore ordered that:



 Claimant’s claim for permanent impairment benefits greater than that admitted by 
Insurer in the Final Admission of April 24, 2009 is denied and dismissed.  The Final Ad-
mission of April 24, 2009 as to permanent impairment benefits is hereby made the 
award of the ALJ.

DATED:  December 24, 2009

       Ted A. Krumreich

Administrative Law Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-659-247

ISSUES

1. Whether Claimant has established by a preponderance of the evidence that 
Claimant has suffered a functional impairment that is not listed in the schedule of dis-
abilities thereby entitling Claimant to medical impairment benefits for whole person im-
pairment.

2. Whether Claimant has established by a preponderance of the evidence that the 
low back x-ray recommended by Dr. Giarratano is reasonable and necessary medical 
care for the compensable injury.

FINDINGS OF FACT

1. In August of 2005, the Respondent-Employer employed Claimant in their ware-
house.  The Claimant was required to work the majority of the day on cement floors.  
2. The Claimant suffered a work-related injury to her feet. Dr. Angelo S. Giarratano, 
a podiatrist, treated the Claimant for these injuries over a period of several years.
3. The Claimant ultimately underwent a plantar fasciectomy and removal of a small 
spur on her left heel on February 23, 2007.  
4. On March 12, 2009 Dr. Shea examined the Claimant as part of an 18-month Di-
vision IME.  Dr. Shea placed Claimant at maximum medical improvement as of Febru-
ary 1, 2008.  Dr. Shea determined that Claimant had suffered a 12% lower left extremity 
impairment and an 8% lower right extremity impairment.  Dr. Shea converted the ex-
tremity ratings to an 8% whole person impairment for the left extremity and a 6% whole 
person impairment for the right extremity.  These two whole person ratings combine to 
equal 14% whole person impairment for this compensable injury.        



5. On February 24, 2009 Respondents filed a Final Admission of Liability based 
upon Dr. Shea’s opinions.  The Respondents admitted for permanent partial disability 
benefits based upon the extremity ratings and compensated Claimant according to the 
schedule of disabilities.  Respondents admitted for post-MMI medical benefits.  
6. Since being placed at MMI, Claimant has continued to receive maintenance 
medical treatment from Dr. Giarratano.  
7. Claimant continued to experience low back, hip and thigh pain on a regular basis.  
On June 25, 2009, Dr. Giarratano saw the Claimant.  On June 29, 2009, as a result of 
Claimant’s persistent and increasing complaints of hip and low back and leg pain, Dr. 
Giarratano requested preauthorization for a low back x-ray.  Dr. Giarratano indicated 
that he would requests a back x-ray first and, depending on the result, probably a lum-
bar MRI in the future.  
8. The Claimant testified that she continues to experience pain in her feet, which is 
worse on the right.  She also experiences discomfort in her knees, legs, hips and back.  
Her back problems started in approximately August of 2004 and have worsened since 
that time.  The Claimant’s knee problems developed after she had undergone surgery 
with Dr. Giarratano.  The Claimant’s physical problems limit her range of motion and she 
has trouble sleeping.  She also is limited in her ability to perform housecleaning and go 
shopping.  
9. The Claimant stated that she babies her feet or limps when she walks.  Dr. Roth 
testified that on observation and testing at the time of his April 5, 2006 and his Decem-
ber 18, 2008 examinations the Claimant had a normal gait and was not limping.  She 
had a symmetrical push-off and a normal arm swing.  It was his observation at the time 
of the hearing that the Claimant continued to walk without a limp.  Dr. Roth also had the 
opportunity to review a surveillance tape taken of the Claimant in July of 2009.  On the 
tape, the Claimant was observed walking to a medical building and also walking through 
an ARC store.  Throughout the tape, the Claimant did not demonstrate any altered gait 
or limp.  
10. The Claimant was seen by Dr. Henry Roth for an independent medical examina-
tion requested by the Respondent on December 18, 2008.    It was his opinion that the 
Claimant’s bilateral plantar fasciitis was at maximum medical improvement and that fur-
ther treatment was not likely to result in additional benefit to the Claimant.  The Claimant 
was then seen by Dr. Brian Shea for a Division Independent Medical Examination on 
March 14, 2009.
11. It was Dr. Roth’s opinion that the Claimant’s low back problems are in no way re-
lated to her bilateral plantar fasciitis.  Initially, the Claimant does not demonstrate any 
altered gait which would potentially cause residual low back problems.  Dr. Roth cited 
literature involving amputees and individuals with significant discrepancies in the length 
of their lower limbs.  In none of these studies was it demonstrated that people with sig-
nificantly altered gait have a higher onset of low back problems than the general popula-
tion.  The doctor further noted that, even if an altered gait would temporarily cause 
some back discomfort, that that discomfort should go away when the individual was no 
longer experiencing the altered gait.  Although the Claimant has been seen walking in a 
normal fashion, she contends that her low back problems have been constantly present 
since 2004 and this would rule against any problems in the back being related to her 
bilateral plantar fasciitis.  



12. In addition to treating the Claimant’s bilateral plantar fasciitis, Dr. Giarratano has 
also noted in his report that the Claimant has back discomfort.  In his report of May 14, 
2009, he indicates that he had reviewed EMG studies performed on November 10, 2008 
by Dr. Sandell which stated the Claimant had bilateral tibial neuropathy.  In a follow up 
report of June 25, 2009, the doctor stated that he would like to obtain a low back x-ray 
and possibly an MRI of the low back to see if any of the Claimant’s problems were com-
ing from her L3-4, S1 area.  His follow up note of July 9, 2009 indicated that the Claim-
ant had some low back pain on palpation, mainly the sciatic nerve going down to the left 
heel.  At no point does Dr. Giarratano state that the Claimant’s low back problems are 
related directly or indirectly to her bilateral foot injuries.  He does recommend x-rays and 
possibly an MRI to see if the Claimant’s problems are actually the result of a problem 
with her lumbar spine and/or tibial neuropathy.  
13. Dr. Roth set forth that tibial neuropathy is not a condition that would be related di-
rectly or indirectly to the Claimant’s bilateral foot injuries.  Tibial neuropathy would be as a 
result of a problem at the L3-4 level of the spine and would be a possible cause of the 
Claimant’s lower extremity problems, which would be unrelated to her industrial injuries.  
Based on his review of the overall medical records in the case, Dr. Roth further stated that 
there is no medical report that supports a finding that the Claimant’s low back problems 
are related directly or indirectly to her altered gait or any other problems resulting from her 
industrial. 
14. Dr. Roth testified that it would not be unreasonable to perform diagnostic testing to 
further delineate the source of the Claimant’s low back discomfort.  However, he did not 
believe that an x-ray would be the appropriate test.  If diagnostic testing was to be per-
formed, it would include an MRI.  However, the diagnostic testing would not be to identify 
any problem causally related to the industrial injuries but would be to establish if the 
Claimant was suffering from a non-work-related low back problem which required care and 
treatment.  
15. The ALJ finds Dr. Roth’s opinions to be credible and persuasive under the facts of 
this case.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act) Section 8-40-
101, et seq. C.R.S. (2004), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation.  Section 8-40-102(1), supra.  Claimant shoulders the burden of prov-
ing by a preponderance of the evidence in this case that there is a basis for a conver-
sion of her extremity rating to a whole person impairment rating and that her need for 
further diagnostic testing is casually related to her industrial injuries.  See City of Boul-
der v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that 
which leads the trier of fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers’ compensation case must be interpreted neutrally, neither in favor of 
the rights of Claimant nor in favor of the rights of Respondents. 



2. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witnesses’ testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice or interests.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936).  A workers’ compensation case is decided on its merits.  The ALJs 
factual findings concern only evidence that is dispositive of the issues involved.  The 
ALJ has not addressed every piece of evidence that might lead to a conflicting conclu-
sion and has rejected evidence contrary to the above findings as unpersuasive.  Mag-
netic Engineering, inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).
3. The Claimant alleges that her work-related plantar fasciitis has caused an altered 
gait, which has led to functional impairment in her low back.  The Claimant stated that 
since the onset of her bilateral foot injuries that she had babied her feet.  She did not 
testify as to any significantly altered gait or limp.  Dr. Roth who had the opportunity to 
view the Claimant in July of 2006, December of 2008, on the date of the hearing and to 
view a July 14, 2009 surveillance film, set forth that on none of these occasions did the 
Claimant demonstrate any altered gait or limp and that her movements were symmetri-
cal.  It was Dr. Roth’s opinion that the Claimant’s low back problems were not related 
directly or indirectly to her work-related injuries.  Further, Dr. Giarratano does not state 
that the Claimant’s back problems are causally related to her industrial injuries.  Rather, 
Dr. Giarratano has suggested testing to see if the Claimant’s low back problems may be 
related to tibial neuropathy or other problems at the L3-4, S1 level of the spine.  While it 
is found that the Claimant is experiencing discomfort in her low back which limits her 
activities, the Claimant has failed to carry her burden of proof in establishing by a pre-
ponderance of the evidence that the low back problems are causally related to her 
work-related bilateral plantar fasciitis or any other work-related problems with her feet.  
4. Dr. Giarratano has recommended that the Claimant undergo an x-ray of the low 
back.  However, his reports establish that he is trying to determine if the Claimant’s 
problems are related to bilateral tibial neuritis or any other problems generated in the 
low back.  Dr. Roth has testified that it would be reasonable to perform diagnostic test-
ing of the low back.  He went on to indicate that an x-ray would not be helpful to the 
doctors in trying to determine appropriate treatment for any problems the Claimant has 
in her back.  He would recommend testing including an MRI.  Dr. Roth noted that the 
need for such diagnostic testing would be totally unrelated to the Claimant’s industrial 
injuries and would be to try to identify a non-work-related anatomical change or other 
problem in the Claimant’s low, back which could be treated outside the workers’ com-
pensation system.  Dr. Giarratano, in his reports, does not set forth that the need for the 
x-ray would be related to the Claimant’s work injuries.  It is therefore found that the 
Claimant has failed to establish by a preponderance of the evidence that the recom-
mendations for diagnostic testing in the low back are causally related to her industrial 
injuries.

ORDER

 It is therefore ordered that:



1. The Claimant’s request to convert her extremity rating to a whole person impair-
ment rating is denied and dismissed. 
2. The Claimant’s request for an x-ray or other diagnostic testing of the low back is 
denied and dismissed. 
3. All matters not determined herein are reserved for future determination.

DATE: December 28, 2009

Donald E. Walsh
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-741-268

ISSUES

¬ Did claimant prove by a preponderance of the evidence that she sustained an 
occupational disease type injury arising out of the course and scope of her employ-
ment?
¬ Did claimant prove by a preponderance of the evidence that her condition has 
worsened such that she is entitled to additional medical and temporary disability bene-
fits?
¬ Did claimant make a proper showing for change of physician?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

Employer operated the parking concession at Denver International Airport until Oc-
tober 15, 2008.  Claimant's date of birth is  October 1, 1977; her age at the time of 
hearing was  32 years.  Claimant emigrated from Ethiopia in 2002, when she began 
working for employer as a parking lot attendant/cashier in one of the booths  at DIA.  
After October 15, 2008, claimant continued performing at the same job at DIA for the 
subsequent operator of the parking concession.  

Claimant sustained an admitted occupational disease type injury involving her right 
upper extremity, allegedly from overusing her right hand to operate a joystick unit to 
position a camera to photograph license plates.  The admitted date of onset of 
claimant’s injury is April 9, 2007, when claimant sought emergent treatment for com-
plaints of right shoulder and upper back pain.  



Employer referred claimant to Concentra Medical Centers  for treatment of her right 
upper extremity complaints.  At Concentra, Christian Updike, M.D., initially evaluated 
claimant on April 18, 2007, and diagnosed her with shoulder and cervical strain.  Dr. 
Updike referred claimant for physical therapy treatment.  Sharon Walker, M.D., 
evaluated claimant on May 1 and May 15, 2007.  Because claimant failed to im-
prove, Dr. Walker recommended a consultation with a physiatrist, specializing in the 
area of physical medicine and rehabilitation.

Physiatrist Kathy McCranie, M.D., began treating claimant on May 30, 2007.  Dr. 
McCranie noted claimant complained of tenderness in the right scapula and neck 
region and believed claimant’s pain more myofascial (muscular).  Dr. McCranie per-
formed trigger point injections, which failed to help claimant.  Dr. McCranie recom-
mended a job site evaluation and referred claimant for a magnetic resonance imag-
ing (MRI) scan of her cervical spine on September 21, 2007.  

Darrel Quick, M.D., initially evaluated claimant on September 26, 2007, and noted 
diffuse mild breakaway weakness of the right arm.  Dr. Quick recommended a neu-
rodiagnostic evaluation as well as further evaluation to assess possible non-
occupational causes of claimant’s complaints.

On September 27, 2007, Physical Therapist Kathleen McCarthy, M.S., and Occupa-
tional Therapist Carol Torssell, OTR, performed a job site analysis of claimant’s job.

Dr. McCranie noted that the MRI revealed only early arthritic changes in claimant’s 
cervical spine that failed to explain or correspond to claimant’s complaints  and symp-
toms.  Dr. McCranie recommended electrodiagnostic nerve conduction studies 
(NCS) of claimant’s upper extremities and biofeedback treatment.  Dr. McCranie per-
formed the NCS on October 12, 2007, which was within normal limits, ruling out cer-
vical radiculopathy.  Biofeedback treatment failed to change claimant’s complaints 
and symptoms.  

Dr. McCranie placed claimant at maximum medical improvement (MMI) on Novem-
ber 30, 2007.  Dr. McCranie rated claimant’s  permanent medical impairment at 7% of 
the right upper extremity, based upon range of motion deficits.

On December 12, 2007, Dr. Quick recommended permanent restrictions limiting 
claimant’s lifting with the right arm to 10 pounds, with no overhead use, and allowing 
a 10-minute break from every hour of repetitive right upper extremity use.

Claimant requested an independent medical examination (DIME) through the Divi-
sion of Workers' Compensation.  The division appointed John S. Hughes, M.D., the 
DIME physician.  Dr. Hughes examined claimant on April 24, 2008.  Dr. Hughes de-
scribed claimant’s demeanor as extremely withdrawn and shy, making it difficult for 
him to obtain a medical history from her.  Claimant reported to Dr. Hughes that her 
symptoms had grown worse, with pain in the right side of her neck, as well as  head-
ache and right shoulder pain traveling down her arm.  Claimant reported to Dr. 
Hughes that her pain at times made it difficult to breathe. Claimant reported to Dr. 



Hughes that she had progressively been calling in sick, such that she was working 
only one to two days per week.  Although claimant was reporting worsening symp-
toms, Dr. Hughes agreed with Dr. McCranie’s determination of MMI.  

Dr. Hughes reviewed the job site analysis and performed a physical examination of 
claimant.  Dr. Hughes wrote:’

[Claimant] has undergone diagnostic testing that has  not revealed any more 
than soft tissue pain and tenderness.  Indeed, I question if this is truly an 
occupational disorder.  I will, however, accept the diagnosis offered by her 
attending physicians of reactive myofascial pain with associated mobility re-
strictions of the right shoulder.

(Emphasis  added).  Dr. Hughes also diagnosed an adjustment reaction with features 
of depression.  Dr. Hughes assessed claimant’s  impairment at 15% of the right up-
per extremity, based upon loss of mobility in the right shoulder, which he converted 
to 9% of the whole person.

Some five months after her evaluation by Dr. Hughes, claimant returned to Dr. 
McCranie on September 8, 2008, complaining of increased symptomotology migrat-
ing to her left upper extremity.  Claimant told Dr. McCranie that she sought emergent 
medical treatment for her increased symptoms during the prior week.  Upon physical 
examination, Dr. McCranie noted that claimant displayed moderate pain behavior 
and tearfulness.  Dr. McCranie found claimant’s complaints unexplained by physical 
examination findings because the findings were non-focal and non-physiologic.  Dr. 
McCranie wrote:

I reviewed with her that having under gone a significant amount of treat-
ment for similar symptoms previously, none of which have helped her 
whatsoever, such that I think there is  little that I can offer for her continued 
symptoms.

****

I plan on seeing her only on a as-needed basis, as  I feel that there is  … very 
little other medical treatment that would give any significant benefit.

(Emphasis added).

Claimant returned to Dr. McCranie on January 16, 2009, when Dr. McCranie again 
found non-physiologic signs  of breakaway weakness in the right upper extremity, dif-
fuse complaints, and reports of decreased sensation to light touch throughout her 
right arm.  Dr. McCranie gave claimant samples  of Lidoderm patches.  Dr. McCranie 
re-examined claimant on February 6, 2009, when claimant reported the Lidoderm 
patches were unhelpful.  Upon physical examination, Dr. McCranie once again found 
breakaway motor strength.  Claimant reported decreased sensation in the entire 
right arm.



Claimant returned to Dr. McCranie on February 27, 2009.  Claimant reported that 
she had undergone a magnetic resonance imaging (MRI) scan of her right shoulder 
through her personal physician.  According to Dr. McCranie, the MRI showed:

[T]endinosis  at the supraspinatous and infraspinatous tendon without evi-
dence of frank rotator cuff tearing, os acromiale with mild to moderate hyper-
trophic  acromioclavicular joint degeneration, and a 6mm, synovial ganglion 
cyst in the  posterior aspect of the biceps tendon sheath along the 
proximal humerus.  

Upon physical examination, claimant once again demonstrated breakaway weak-
ness and reported decreased sensation to pinprick testing diffusely throughout the 
right upper extremity.  Dr. McCranie reported: 

It appears that [claimant’s] symptoms are out of proportion to the findings on 
the MRI.  Also, her examination is non-physiologic.  At this point, I am not 
sure if there is  additional treatment to offer her.  I also have questions  … how 
her job duties correlate with the findings of the MRI.  

Dr. McCranie recommended an evaluation by an orthopedic specialist in order to 
address issues of causal relationship of her work duties to the MRI findings.

Orthopedic Surgeon Mark Failinger, M.D., evaluated claimant on April 2, 2009.  Ac-
cording to Dr. Failinger surgery was not medically reasonable; Dr. Failinger wrote: 

[G]iven the overall picture, I am not going to recommend [surgery], at least 
from my hands.  

****

I would be reluctant to perform the surgery only because of her diffuse picture 
….

(Emphasis added).

Dr. McCranie reevaluated claimant on April 6th and May 29, 2009.  On physical ex-
amination, Dr. McCranie continued to find claimant’s  symptoms diffuse and unex-
plained physiologically.  Dr. McCranie referred claimant to Alireza T. Alijani, M.D., for 
a second surgical opinion on June 5, 2009.  Dr. Alijani examined claimant and re-
viewed her shoulder MRI scan.  Dr. Alijani agreed with Dr. Failinger’s opinion, advis-
ing against surgical intervention; Dr. Alijani explained:

[Claimant] has had perfectly appropriate treatment … yet she has persistent 
pain and discomfort.

****



I do not believe she would do well with the surgical procedures ….  My con-
cern is  that … she could potentially be made worse by the surgery and her 
symptoms do not correspond with the MRI findings ….

(Emphasis  added).  Dr. Alijani agreed with Dr. McCranie’s management of claimant’s 
chronic complaints of pain.

Dr. McCranie reevaluated claimant on June 22, 2009, when examination findings 
were again non-physiologic, which she described as follows:

[Claimant] demonstrates breakaway weakness in her right upper extremity.  
With pinprick, she reports  absent sensation in the right upper extremity and 
decreased sensation to her entire left upper extremity as well.

Dr. McCranie continued to find claimant’s report of her symptoms unexplainable 
based upon physiology.  Dr. McCranie had no additional diagnostic or treatment rec-
ommendations.   Dr. McCranie discharged claimant from her care.

Claimant returned to Dr. McCranie for a follow-up appointment on July 27, 2009.  Al-
though she reported that her symptoms were 90% worse, claimant continued to 
demonstrate non-physiologic findings upon Dr. McCranie’s physical examination.    

Claimant’s husband testified that claimant’s emotional attitude has changed since 
January of 2008, such that she appears  more upset after a day at work because of 
her pain.  Claimant’s  husband explained that, when claimant comes home from 
work, she just cries and does not want to interact with the family.

Claimant was so emotional on the witness stand that she immediately broke into 
sobbing before her attorney could ask any questions.  Claimant services some 400 
customers per day from her booth at DIA.  Claimant continues to attribute her right 
upper extremity pain to using the joystick to position the camera on the license plate 
of each car.  Claimant stated that she often is too busy to take a 10-minute break 
every hour from using the joystick, which she feels  involves repetitive use of her right 
upper extremity.  Claimant agreed that she has continued to perform these same ac-
tivities on a full-time basis since her new employer took over the parking concession 
on October 15, 2008.

Dr. McCranie testified as an expert in the area of Physiatry and as a Level II accred-
ited physician, which involves special training in analyzing medical causation.  Dr. 
McCranie’s testimony was credible and persuasive.  

Crediting Dr. McCranie’s  testimony, the Judge finds:  In May of 2007, Dr. McCranie 
diagnosed claimant’s complaints  as  myofascial or muscle pain of the right scapular 
musculature.  Dr. McCranie referred claimant for conservative treatment: massage 
therapy, physical therapy, trigger point injections, biofeedback treatment, and medi-
cation.  Claimant failed to report any benefit whatsoever from conservative treat-
ment.  In addition, Dr. McCranie referred claimant for diagnostic testing in an attempt 



to find the etiology of her symptoms.  Claimant underwent a cervical MRI, two shoul-
der MRIs, and electrodiagnostic testing, none of which identified a pathophysiologic 
cause of claimant’s  pain complaints.  For instance, the cervical MRI and normal 
nerve conduction studies  ruled out the possibility of nerve impingement or radiculo-
pathy as an explanation for claimant’s complaints.

Crediting Dr. McCranie’s testimony, the Judge finds: Throughout Dr. McCranie’s 
many physical examinations of her, claimant consistently displayed non-physiologic 
findings.  For instance, when testing claimant’s motor strength, claimant gave incon-
sistent effort, demonstrating a ratcheting-type resistance, where her resistance 
should have been smooth.  Claimant’s demonstration of breakaway motor strength 
indicates a non-physiologic cause, suggesting a psychological component or outright 
symptom magnification.  In addition, claimant’s diffuse, non-focal complaints, 
breakaway weakness, and pinprick evaluation were non-physiologic.  For instance, 
claimant’s report of no sensation to pinprick in her entire right upper extremity fails  to 
follow physiologic patterns  of upper extremity nerve distribution.  This finding dem-
onstrated to Dr. McCranie the absence of any physiologic explanation for claimant’s 
response to pinprick testing.

Crediting Dr. McCranie’s testimony, the Judge finds: Claimant began reporting dif-
fuse complaints  of left upper extremity pain on September 9, 2008.  As with her right 
shoulder complaints, claimant’s left-sided complaints were physiologically     unex-
plainable and of unknown etiology.  Dr. McCranie treated claimant’s  right and left-
sided complaints as muscular pain, which should have responded to conservative 
treatment.  Claimant’s report of worsening symptoms is unsupported by medical evi-
dence.  There is no persuasive medical explanation for claimant’s report that her 
symptoms have worsened.

Crediting Dr. McCranie’s testimony, the Judge finds: There is  no persuasive evi-
dence of any repetitive activity, mechanism of injury, or other association between 
claimant’s work activities and her complaints of pain.  Claimant’s belief that operating 
the camera joystick involves repetitive activity is  unpersuasive.  Dr. McCranie based 
her opinion here upon the September 27, 2007, job analysis.  In addition, the ab-
sence of clear objective findings on physical examination fails to support claimant’s 
complaint that her job activities caused job-related symptoms or pathology.  Indeed, 
Dr. McCranie was unable to find any physiologic correlation between claimant’s 
complaints and her job duties.  Dr. McCranie’s medical opinion here was amply sup-
ported by the medical opinion of the DIME physician, Dr. Hughes.

Claimant failed to show it more probably true than not that her condition from her 
admitted injury at employer has worsened since Dr. McCranie and Dr. Hughes 
placed her at MMI.  As found, Dr. McCranie’s medial opinion was persuasive.  Cred-
iting Dr. McCranie’s  medical opinion, the Judge finds it more probably true that 
claimant’s complaints of pain and symptoms are the result of symptom magnification 
and psychological problems unrelated to any job activity at employer.  In light of this 
finding, the Judge is  unable to credit claimant’s testimony either about her condition 



or that her condition has worsened.  The Judge is further unable to correlate claim-
ant’s husband’s testimony about her condition to claimant’s  work activities at em-
ployer.

Claimant failed to show it more probably true than not that her right and left upper 
extremity complaints, or other physical complaints, arose out of a hazard of her em-
ployment or were caused, intensified, or aggravated by her job-related work activi-
ties.  As found, claimant’s  physical complaints  are more probably the result of symp-
tom magnification.  In addition, the Judge finds it medically improbable that claim-
ant’s complaints are related to any repetitive activity, mechanism of injury, or other-
wise associated with her job-related activities at employer. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

Insurer contends it improvidently admitted liability for claimant’s claim and that 
claimant thus shoulders the burden of proving that her physical complaints are 
work-related.  Claimant argues she has proven by a preponderance of the evi-
dence that she sustained an occupational disease type injury arising out of the 
course and scope of her employment.  The Judge disagrees that claimant carried 
her burden of proof.

The purpose of the Workers’ Compensation Act of Colorado (Workers’ Compen-
sation Act), §§8-40-101, et seq., C.R.S. (2009), is  to assure the quick and efficient de-
livery of disability and medical benefits to injured workers at a reasonable cost to em-
ployers, without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoul-
ders the burden of proving by a preponderance of the evidence that her injury arose out 
of the course and scope of her employment.  Section 8-41-301(1), supra; see City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in favor of 
the rights of claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 



to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

An insurer may not obtain retroactive relief from an admission of liability in the 
absence of "fraud." See Lewis v. Scientific Supply Co., 897 P.2d 905 (Colo. App. 1995); 
Vargo v. Industrial Commission, 626 P.2d 1164 (Colo. App. 1981). However, an insurer 
may obtain prospective relief from an improvidently filed general admission of liability. 
See HLJ Management Group v. Kim, 804 P.2d 250 (Colo. App. 1990).

The test for distinguishing between an accidental injury and occupational disease 
is  whether the injury can be traced to a particular time, place, and cause.  Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational disease" is  defined by  
§8-40-201(14), supra, as:
 

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed out-
side of the employment. 

(Emphasis added).

 A claimant seeking benefits  for an occupational disease must establish the exis-
tence of the disease and that it was directly and proximately caused by the claimant’s 
employment duties or working conditions. Wal-Mart Stores, Inc. v. Industrial Claims Of-
fice, 989 P.2d 251, 252 (Colo. App. 1999). This  section imposes additional proof re-
quirements beyond that required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819 (Colo. 1993).  The existence of a preexisting condition does not 
defeat a claim for an occupational disease.  Id.   A claimant is entitled to recovery only if 
the hazards of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that occu-
pational exposure to a hazard is  a necessary precondition to development of the dis-
ease, the claimant suffers  from an occupational disease only to the extent that the oc-
cupational exposure contributed to the disability.  Id.  

 Here, the Judge found claimant failed to show it more probably true than not that 
her right and left upper extremity complaints, or other physical complaints, arose out of 
a hazard of her employment or were caused, intensified, or aggravated by her job-
related work activities.  Claimant thus failed to prove by a preponderance of the evi-
dence that she sustained a compensable occupational disease type injury.

 Based upon the totality of the evidence, the Judge found claimant’s physical 
complaints more probably the result of symptom magnification.  The Judge further found 



it medically improbable that claimant’s complaints are related to any repetitive activity, 
mechanism of injury, or otherwise associated with her job-related activities at employer.

The Judge concludes that insurer’s request to prospectively withdraw its  admis-
sion of liability should be granted and that claimant’s  claim for benefits under the Work-
ers’ Compensation Act should be denied and dismissed. 

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Insurer’s request to prospectively withdraw its admission of liability is 
granted.

2. Claimant’s claim for benefits under the Workers’ Compensation Act is de-
nied and dismissed.

DATED:  _December 28, 2009__

Michael E. Harr,
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-796-843

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he suffered compensable injuries  during the course and scope of his employment 
with Employer on October 29, 2008.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to receive Temporary Total Disability (TTD) benefits  for the period Oc-
tober 29, 2008 until terminated by statute.

STIPULATIONS

 The parties agreed to the following:

1. Claimant earned an Average Weekly Wage (AWW) of $562.00;

2. Claimant’s monthly COBRA benefits totaled $931.17 effective February 1, 
2009;

3. Claimant’s normal daily work hours lasted from 7:00 a.m. until 3:30 p.m.;



4. Claimant was traveling on a direct route from his  home to Employer’s job 
site when he was injured in a motor vehicle accident on October 29, 2008;

5. The medical treatment that Claimant received after his  October 29, 2008 
motor vehicle accident was reasonable and necessary to cure or relieve the effects of 
his injuries.

FINDINGS OF FACT

 1. Claimant typically worked for Employer as  a pipe layer.  On October 29, 
2008 at approximately 6:38 a.m. Claimant was involved in a motor vehicle accident 
while driving to Employer’s temporary job site.  On the date of the incident Claimant was 
not working as a pipe layer.  Instead, his job duties involved patching areas of a street 
that had settled because of soil compaction.

2. Claimant lived at 14660 East Bolling Drive in Denver, Colorado.  The tem-
porary job site was located at 6231 Dunkirt Court in Aurora, Colorado.  The motor vehi-
cle accident occurred at East 56th Avenue and the Pena Boulevard on ramp.

 3. Claimant was transported to Denver Health Medical Center for emergency 
treatment.  He was diagnosed with a C2 odontoid fracture and received a halo to stabi-
lize the fracture.  Claimant eventually underwent a tracheotomy and required the assis-
tance of a ventilator to breathe.

 4. Claimant testified through an evidentiary deposition in this  matter on No-
vember 4-5, 2009.  He explained that he had several items of safety equipment in his 
car at the time of his  motor vehicle accident.  These items included a hard hat, safety 
vest and safety glasses.  Claimant remarked that he had received the safety vests from 
Employer.  He had received the green and white vest about three years prior to his  mo-
tor vehicle accident and a green and orange vest approximately one year prior to the 
accident.  Claimant also commented that he had a foldable ruler and a darker red eye 
level that had been issued by Employer.  However, Claimant acknowledged that he was 
not going to use the surveying equipment on the day of his motor vehicle accident but 
only required the equipment while he was working as a pipe layer.

 5. Ramon Chavez testified through an evidentiary deposition in this matter 
on October 13, 2009.  He explained that he worked for Employer as a foreman who su-
pervised Claimant until 2005.  As  a foreman, Mr. Chavez had all the equipment that was 
needed for each job.  Mr. Chavez received a company truck that included assorted 
tools.  The foreman also had the responsibility for transporting all the equipment to the 
job site.  Furthermore, there was a trailer at the job site that stored additional equipment 
required for a job.  Mr. Chavez also remarked that employees parked wherever the job 
site trailer was located.  The foreman parked the company truck wherever the actual 
work was occurring.

 6. Mr. Chavez testified that he gave one eye level and a ruler to Claimant.  
He stated this  was “only so that [Claimant] would learn responsibility that those were the 



things he was going to use.”  Normally the items were to be carried in the foreman’s 
company truck.  Mr. Chavez acknowledged that it was a mistake for him not to recover 
the items from Clamant once he returned the company truck to Employer.

 7. Gabriel Hernandez testified at the hearing in this matter.  He stated that he 
has worked as a foreman for Employer for 18 years.  Mr. Hernandez had been Claim-
ant’s foreman for approximately two years prior to the October 29, 2008 motor vehicle 
accident.  However, on the date of the accident Claimant was not working for Mr. Her-
nandez.

8. Mr. Hernandez explained that workers  were not required to leave the job 
site during the day and travel was not part of the services they provided to Employer.  
He noted that jobs would last at one location from approximately one week to three 
months.  Employees reported directly to the job site.  They were not instructed on how 
to get to work and were permitted to use any method of transportation they chose to ar-
rive at the job site.  Mr. Hernandez specified that company policy prohibits the use of 
personal vehicles  for any company business and employees are never asked to use 
their personal vehicles for company business.

 9. Mr. Hernandez testified that company trucks contain side boxes for carry-
ing tools and equipment.  Each day the foremen drive the trucks to their job sites with all 
the equipment needed for the scheduled work.  The equipment included shovels, eye 
levels, rulers, and lasers.  Additional tools  such as  wrenches, cables, bars, ladders and 
fittings remained at the job site in Employer’s trailers.

 10. Mr. Hernandez commented that the foremen supervise only one crew at 
any given time and remain at the job site with the crew any time they are working.  Each 
morning, the foremen meet the crewmembers at the trailer where they had parked their 
vehicles.  Foremen then conduct daily morning meetings to discuss work activities, 
safety issues and retrieve whatever equipment the crew may need from the trailer for 
the day’s work.  The tools are then transported to the actual work site.  The foremen 
also park the company truck at the actual work site so that the tools are easily accessi-
ble.  Mr. Hernandez specifically testified that the crewmembers  were not required to 
bring any tools  or equipment to the job site except for personal safety equipment that 
included a hard hat, eyeglasses and ear protection.  Beginning in January 2009 crew-
members were also required to bring a safety vest to the job site.

 11. Mr. Hernandez specifically noted that he always carries  a ruler and an eye 
level in the glove box of his truck.  In addition, he carries a spare set at all times.  Thus, 
at any job site there are two levels and rulers available to the workers.  The crew thus 
did not rely on Claimant to bring an eye level to work   Moreover, Mr. Hernandez never 
instructed Claimant to bring an eye level or ruler to work.  He also never observed Cla-
mant carrying the eye level after his  promotion to pipe layer.  Finally, Mr. Hernandez in-
structed Claimant to return all tools and equipment to the company truck at the end of 
the workday.



 12. Donald Pfief testified at the hearing in this matter.  He was the foreman on 
the jobsite where Claimant was scheduled to work on October 29, 2008.  Mr. Pfief had 
worked as  a foreman for Employer for 20 years.  He explained that, because the work 
for Mr. Hernandez’s  crew had been somewhat slow, he “borrowed” Claimant to work as 
a laborer.  Mr. Pfief noted that the crew consisted of himself, Claimant and a backhoe 
operator.  The jobsite was located at 62nd and Dunkirk.  The location of Claimant’s traffic 
accident at East 56th Avenue and the Pena Boulevard on ramp was not part of the job-
site.  Mr. Pfief estimated that the motor vehicle accident occurred approximately two to 
three miles away from the jobsite entrance.

 13. Claimant’s only job duties for Mr. Pfief were to assemble and disassemble 
trench boxes and sweep dirt from the street.  Claimant was not required to travel during 
the day.  Mr. Pfeif also did not exercise any control over the method Claimant used to 
commute to and from the job site.  Moreover, Mr. Pfeif had not instructed Claimant to 
run any type of work-related errand on the morning of the accident.  Mr. Pfief com-
mented that Claimant was only required to bring his hardhat and safety glasses to work 
each day.  Mr. Pfief never observed Clamant carrying an eye level or ruler at the job.  
More importantly the eye level and ruler were not used at all on the job site because the 
crew was not laying any pipe.

 14. Employer’s  safety coordinator Paul Andrews also testified at the hearing in 
this  matter.  Mr. Andrews remarked that new employees receive copies of Employer’s 
Employee Manual.  The Manual contains information concerning company policies and 
includes a comment that employees may not use personal vehicles for company busi-
ness.  The Manual also provides that travel to and from work is  not compensated for the 
crewmembers and that company tools  and equipment are to be kept by the foremen 
and not in personal vehicles.  Furthermore, crewmembers are not reimbursed or com-
pensated in any way for travel to and from work and there is no contemplated travel dur-
ing the workday.  Finally, the Manual states that personal vehicles may not be used for 
company errands or business.  Mr. Andrews noted that Claimant’s personnel file reflects 
that he received a copy of the Employee Manual.

 15. Mr. Andrews explained that when Claimant began working for Employer 
he received a hardhat, safety glasses and ear protection.  He noted that crewmembers 
are expected to have their personal protection equipment with them each day and take 
these items home at night.  In contrast, crewmembers are supposed to return tools, 
equipment and supplies to the foremen at the end of the workday.  The equipment either 
goes back into the trailers or into the foremen’s trucks.  Mr. Andrews specifically testified 
that a violation of company policy would occur if a foreman gave equipment to a crew-
member to keep in his personal car.

 16. Claimant has failed to demonstrate that it is more probably true than not 
that he suffered compensable industrial injuries during the course and scope of his em-
ployment on October 29, 2008.  Applying the Madden  factors, he has failed to establish 
an exception to the “traveling to or from work rule” because his travel was not consid-
ered the performance of services arising out of and in the course of employment.  Ini-



tially, Claimant’s motor vehicle accident on October 29, 2008 did not occur during work-
ing hours but instead occurred while he was traveling to his  designated job site.  Sec-
ond, the motor vehicle accident occurred off of Employer’s jobsite.  As explained by Mr. 
Pfief, Claimant’s accident occurred approximately two to three miles away from the job-
site at East 56th Avenue and the Pena Boulevard on ramp.  Third, the conditions  of 
Claimant’s employment did not create a zone of special danger.  Claimant has failed to 
produce evidence to establish that the location of his October 29, 2008 motor vehicle 
accident was so closely associated with his employment that it constituted a part of the 
employment premises.

 17. The critical inquiry is whether travel was   contemplated by Claimant’s  em-
ployment contract and constituted a substantial part of his  service to Employer.  The 
credible testimony of foremen Mr. Chavez and Mr. Hernandez reflects  that travel was 
not contemplated by Claimant’s  employment contract and was not a substantial part of 
his service to Employer.  The testimony of the foremen reveals that the foremen were 
responsible for all the equipment that was needed for each job.  Crewmembers were 
not required to bring any tools  or equipment to the job site except for personal safety 
equipment that included a hard hat, eyeglasses and ear protection.  Employer thus did 
not rely on Claimant to bring equipment such as a foldable ruler or an eye level to work.  
Mr. Hernandez also remarked that he never instructed Claimant to bring an eye level or 
ruler to work.  Furthermore, Mr. Pfief explained that Claimant’s  only job duties on the 
date of the motor vehicle accident were to assemble and disassemble trench boxes and 
sweep dirt from the street.  Claimant was not required to travel during the day.  Mr. Pfief 
reiterated that Claimant was only required to bring his hardhat and safety glasses to 
work each day.  An eye level and ruler were not used at all on the job site because the 
crew was not laying any pipe.  Finally, safety coordinator Mr. Andrews noted that crew-
members are expected to have their personal protection equipment with them each day 
and take these items home at night.  In contrast, crewmembers are expected to return 
tools, equipment and supplies to the foremen at the end of the workday.

18. Based on the preceding testimony, Claimant has failed to establish that 
“special circumstances” exist justifying an exception to the “traveling to or from work” 
rule.  Claimant did not engage in travel or transport special equipment with the express 
or implied consent of Employer.  Employer thus did not receive any special benefit from 
Claimant’s travel in addition to his  mere arrival at work  A review of the Madden factors 
thus reveals that Claimant has failed to demonstrate a nexus between his injuries  and 
his employment for Employer.  Because Claimant was on his  way to work when he was 
involved in a motor vehicle accident on October 29, 2008, his claim for Workers’ Com-
pensation benefits is denied and dismissed.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 



entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

4. To establish a compensable injury an employee must prove by a prepon-
derance of the evidence that his injury arose out of the course and scope of employ-
ment with his  employer.  §8-41-301(1)(b), C.R.S. (2006); see City of Boulder v. Streeb, 
706 P.2d 786, 791 (Colo. 1985).  An injury occurs "in the course of" employment when a 
claimant demonstrates  that the injury occurred within the time and place limits of his 
employment and during an activity that had some connection with his work-related func-
tions.  Triad Painting Co. v. Blair, 812 P.2d 638, 641 (Colo. 1991).  The “arise out of” re-
quirement is narrower and requires a claimant to show a causal connection between the 
employment and injury such that the injury has its origins in the employee's  work-related 
functions and is sufficiently related to those functions to be considered part of the em-
ployment contract.  Id. at 641-62.

 5. Generally, injuries sustained by employees while they are traveling to or 
from work are not compensable because such travel is  not considered the performance 
of services arising out of and in the course of employment.  Madden v. Mountain West 
Fabricators, 977 P.2d 861, 863 (Colo. 1999).   However, injuries incurred while traveling 
are compensable if “special circumstances” exist that demonstrate a nexus between the 
injuries and the employment.  Id. at 864.  In ascertaining whether “special circum-
stances” exist the following factors should be considered:

•  Whether travel occurred during working hours;
•  Whether travel occurred on or off the employer's premises;
•  Whether travel was contemplated by the employment contract; and



•  Whether obligations or conditions of employment created a “zone of special dan-
ger” out of which the injury arose.

Id.  In considering whether travel is contemplated by the employment contract the criti-
cal inquiry is whether travel is a substantial part of service to the employer.  See id. at 
865.

6. “Special circumstances” may be found where the employment contract 
contemplates the employee’s travel or the employer delineates  the employee’s travel for 
special treatment as  an inducement.  See Staff Administrators Inc. v. Reynolds, 977 
P.2d 866, 868 (Colo. 1999).  “Special circumstances” may also exist when the employee 
engages in travel with the express or implied consent of the employer and the employer 
receives a special benefit from the travel in addition to the employee’s mere arrival at 
work.  See National Health Laboratories v. Industrial Claim Appeals Office, 844 P.2d 
1259, 1260 (Colo. App. 1992).

 7. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he suffered compensable industrial injuries during the course and scope 
of his employment on October 29, 2008.  Applying the Madden  factors, he has failed to 
establish an exception to the “traveling to or from work rule” because his travel was not 
considered the performance of services arising out of and in the course of employment.  
Initially, Claimant’s motor vehicle accident on October 29, 2008 did not occur during 
working hours but instead occurred while he was  traveling to his designated job site.  
Second, the motor vehicle accident occurred off of Employer’s jobsite.  As explained by 
Mr. Pfief, Claimant’s accident occurred approximately two to three miles away from the 
jobsite at East 56th Avenue and the Pena Boulevard on ramp.  Third, the conditions of 
Claimant’s employment did not create a zone of special danger.  Claimant has failed to 
produce evidence to establish that the location of his October 29, 2008 motor vehicle 
accident was so closely associated with his employment that it constituted a part of the 
employment premises.

 8. As found, the critical inquiry is whether travel was  contemplated by 
Claimant’s employment contract and constituted a substantial part of his service to Em-
ployer.  The credible testimony of foremen Mr. Chavez and Mr. Hernandez reflects that 
travel was not contemplated by Claimant’s employment contract and was not a substan-
tial part of his service to Employer.  The testimony of the foremen reveals that the fore-
men were responsible for all the equipment that was needed for each job.  Crewmem-
bers were not required to bring any tools or equipment to the job site except for per-
sonal safety equipment that included a hard hat, eyeglasses and ear protection.  Em-
ployer thus did not rely on Claimant to bring equipment such as a foldable ruler or an 
eye level to work.  Mr. Hernandez also remarked that he never instructed Claimant to 
bring an eye level or ruler to work.  Furthermore, Mr. Pfief explained that Claimant’s  only 
job duties on the date of the motor vehicle accident were to assemble and disassemble 
trench boxes and sweep dirt from the street.  Claimant was not required to travel during 
the day.  Mr. Pfief reiterated that Claimant was only required to bring his hardhat and 
safety glasses  to work each day.  An eye level and ruler were not used at all on the job 



site because the crew was not laying any pipe.  Finally, safety coordinator Mr. Andrews 
noted that crewmembers are expected to have their personal protection equipment with 
them each day and take these items home at night.  In contrast, crewmembers are ex-
pected to return tools, equipment and supplies to the foremen at the end of the workday.

 9. As found, based on the preceding testimony, Claimant has failed to estab-
lish that “special circumstances” exist justifying an exception to the “traveling to or from 
work” rule.  Claimant did not engage in travel or transport special equipment with the 
express or implied consent of Employer.  Employer thus did not receive any special 
benefit from Claimant’s travel in addition to his mere arrival at work  A review of the 
Madden factors  thus  reveals  that Claimant has failed to demonstrate a nexus between 
his injuries and his employment for Employer.  Because Claimant was on his way to 
work when he was involved in a motor vehicle accident on October 29, 2008, his claim 
for Workers’ Compensation benefits is denied and dismissed.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

Claimant’s request for Worker’s Compensation benefits is denied and dismissed.

DATED: December 28, 2009.

Peter J. Cannici

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-781-535

ISSUES

 Whether Claimant has proven that she sustained a compensable injury to her low 
back on December 13, 2008.  Respondents seek to withdraw a previously filed General 
Admission of Liability for this December 13, 2008 injury.

 Whether the right of selection of the treating physician passed to Claimant and 
whether Dr. Perry Haney, M.D. should be considered to be the authorized treating phy-
sician.

 Whether Claimant is  entitled to temporary total disability benefits beginning De-
cember 14, 2008 and continuing.



 Whether Claimant was responsible for her separation from employment and 
should therefore be barred from receiving temporary total disability benefits  under Sec-
tion 8-42-105(4), C.R.S.

 If Claimant is entitled to temporary total benefits whether those benefits are to be 
offset for Claimant’s receipt of Social Security Disability benefits.

 At hearing, the parties stipulated that if found compensable Claimant’s Average 
Weekly Wage would be $250.00.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant was employed with OfficeMax as an IM press associate. Prior to 
December 13, 2008 Claimant had been working for the employer for 6 months. Claim-
ant last worked for Employer on December 13, 2008.

2. On December 13, 2008 Claimant was given a work assignment by her 
store manager, Darrell Howard, to finish a project involving the printing and binding of 
recipe cards for a customer.  Claimant was assigned to cut the individual recipe cards 
measuring 3 inches by 5 inches from a laminated roll of printed cards.  Claimant used a 
paper cutter to perform this task in a standing position.  Claimant also was required to 
punch holes in the recipe cards.  On December 13, 2008 Claimant worked cutting and 
punching holes in the recipe cards in a standing position for approximately 4 hours of 
her 8 hours shift.   While standing,Claimant’s work activities on December 13, 2008 re-
quired her to repetitively lean and bend in order to cut and punch holes in the recipe 
cards.  Later in the day, Claimant began receiving some help from co-workers in com-
pleting this task.  Claimant also had to work the cash register and do printing jobs.

3. Claimant began experiencing back pain after leaving work the evening of 
December 13, 2008.  When Claimant woke up the next morning she was unable to 
move because of the back pain.  

4. Claimant has had polymyositis or muscular dystrophy since age 7 causing 
weakness in her arms and legs.  Claimant also suffers from systemic lupus erythemato-
sus.  Prior to December 13, 2008 Claimant had reported occasional back pain to Uni-
versity Hospital in March 2006.  Claimant also had low back pain associated with sei-
zures but had not had a seizure for two years prior to December 13, 2008.  As of De-
cember 13, 2008 Claimant had not been disabled from performed her job with Employer 
because of low back pain nor did Claimant have a chronic condition of low back pain.

5. Employer was notified of Claimant’s claim that she was injured on Decem-
ber 14, 2008 when Claimant’s husband went to the Employer and reported the injury to 
Phil Anderson, the assistant manager and Claimant’s supervisor.  Mr. Anderson then 



contacted Mr. Howard to advise him that Claimant’s husband had reported that she had 
been injured on December 13, 2008.  Claimant completed and signed an Associate In-
jury Report on December 17, 2008 describing the injury of December 13, 2008 from 
“standing, bending and cutting 300 project order.”   Claimant identified the part of the 
body injured as “back”.

6. Claimant went to Rocky Mountain Urgent Care for treatment of her low 
back complaints on December 17, 2008.  Claimant complained of low back pain radiat-
ing to both legs with an onset 4 days ago on the preceding Sunday, December 14, 2008 
and worsening 2 days ago.  Claimant was evaluated by an unidentified nurse practitio-
ner whose assessment was acute lumbar pain.  The nurse practitioner noted that this 
pain was work related.  Claimant was instructed to follow up “with employer for work 
comp issue”.  Claimant was given a restriction to remain off work until December 22, 
2008.

7. When Darrel Howard was advised by the assistant manager, Mr. Ander-
son, on December 14, 2008 of Claimant’s report of injury Mr. Howard instructed Mr. An-
derson to access the proper paperwork and then contact Human Resources.  The injury 
paperwork generally contains a list of medical providers for employees to see in the 
event of a work injury.  However, Mr. Howard did not know if, in fact, Claimant or Claim-
ant’s husband were actually given a list of providers by the assistant manager, Phil An-
derson, because he was not present at the time.

8. Cynthia Robles is a sales associate for Employer.  Ms. Robles testified 
that on a Saturday after the injury she gave a list of providers to Claimant’s husband but 
does not recall the date when she did this.  Ms. Robles’ testimony is not persuasive to 
prove that she gave Claimant or Claimant’s husband a list of medical providers within 
seven (7) business days following the date that Employer had notice of Claimant’s in-
jury.

9. Kim Mitcham is the Human Resources manager for Employer.  On Janu-
ary 16, 2009 she sent a list of medical providers to Claimant at Claimant’s home e-mail 
address.  Ms. Mitcham had spoken with Claimant over the phone on December 17, 
2008 and told her at that time she need go to one of the Employer’s doctors.  On De-
cember 17 Ms. Mitcham was under the assumption that Claimant had been given a list 
of providers.  Ms. Mitcham did not personally provide Claimant with a written list of 
medical providers until the e-mail of January 16, 2009. 

10. Because Claimant was not given a written list of at least two medical pro-
viders to pick from by Employer within seven (7) business days following the date of 
Employer’s notice of the injury the right of selection of the treating physician passed to 
Claimant.  Employer had notice of Claimant’s injury as of December 14, 2008 and the 
right of selection passed to Claimant as of December 24, 2008.

11. Claimant sought treatment from Spine One, Dr. Perry Haney, M.D., on 
January 23, 2009.  On that date Claimant was evaluated by Physicians Assistant Kristin 
Reck.  Claimant reported low back pain with pain and numbness in the legs bilaterally.  



P.A. Reck obtained a history that Claimant had a long order to fill at work and had done 
quite a bit of standing and leaning, following this Claimant had had constant back pain 
and numbness.  P. A. Reck diagnosed lumbar three-joint complex disorder with bilateral 
radiculopathy.  P. A. Reck noted Claimant’s past medical history of muscular dystrophy, 
lupus, epilepsy and aplastic anemia.  P.A. Reck referred Claimant for physical therapy 
and for a lumbar MRI scan.  Dr. Perry Haney, M.D., Spine One, became Claimant’s 
authorized treating physician as of January 23, 2009.  As of January 23, 2009, Dr. 
Haney or his physicians assistant considered the Claimant to be unable to return to her 
regular job.

12. In a Progress Note of February 5, 2009 Dr. Haney noted that the lumbar 
MRI revealed multi-level degenerative disc disease at L4-5 and L5-S1.  Dr. Haney rec-
ommended epidural steroid injection.

13. Claimant wishes to continue to receive treatment from Dr. Haney for her 
low back complaints.

14. Claimant was terminated by Employer approximately six months after the 
date of injury because she did not return from leave of absence, personal medical rea-
sons.  The ALJ finds that Claimant was unable to return to work because of her physical 
condition related to her low back injury and was not responsible for her separation from 
employment. 

15. Dr. William Striplin, M.S. evaluated Claimant at the request of Insurer and issued 
a report dated August 12, 2009.  Dr. Striplin opined that Claimant the MRI findings were 
compatible with Claimant’s age and that the work activities of December 13, 2008 did 
not provide a plausible mechanism of injury to conclude that Claimant’s lumbar spine 
disease was caused or aggravated by that activity. 

 
16. At hearing, Dr. Striplin testified that he concluded that no injury had occurred be-
cause there was no history of abrupt pain at any point in time.  Dr. Striplin further testi-
fied that Claimant had what appeared to be a disc protrusion at L5-S1 and that with no 
history of abrupt pain or of doing anything that he would construe as overtly strenuous 
that he would not conclude that the disc herniation was likely given the Claimant’s activi-
ties as described to him.  The ALJ finds the opinions of Dr. Striplin unpersuasive to 
prove that Claimant did not sustain an injury to her low back on December 13, 2008.

17. Insurer filed a Notice of Contest dated January 13, 2009.  Thereafter, Insurer filed 
a General Admission of Liability on February 24, 2009, for medical benefits only.  

18. Claimant has proven by a preponderance of the evidence that she sustained a 
compensable injury to her low back on December 13, 2008 arising out of and in the 
course of her employment with Employer.  The ALJ finds Claimant’s testimony to be 
credible and persuasive to establish as a matter of fact that Claimant’s work activities of 
December 13, 2008 aggravated a pre-existing degenerative disc disease condition in 



her lumbar spine sufficient to cause the need for Claimant to seek medical treatment 
and to be unable to continue to perform her regular work for Employer.

19. Claimant began receiving Social Security Disability benefits in 1977.  Claimant’s 
initial entitlement amount was $149.20 per month.  This amount equals a weekly offset 
to temporary total disability benefits of $17.22.  

20. Claimant has been unable to perform her regular job for Employer since Decem-
ber 14, 2008 and has not returned to work since that date.

CONCLUSIONS OF LAW

21. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of prov-
ing entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, su-
pra.   A preponderance of the evidence is  that which leads the trier-of-fact, after consid-
ering all of the evidence, to find that a fact is  more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the 
rights of respondents.  Section 8-43-201, supra.  ).   A Workers' Compensation case is 
decided on its merits.  Section 8-43-201, supra.  

22. The Judge's  factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

23. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits  are awarded.  
Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 
846 (Colo. App. 2000).

24. The evidence must establish the causal connection with reasonable prob-
ability, not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 
P.2d 106 (Colo. App. 1971).  Reasonable probability exists if the proposition is sup-
ported by substantial evidence which would warrant a reasonable belief in the existence 
of facts  supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 P.2d 965 
(Colo. App. 1985).  An award of benefits may not be based upon or denied upon specu-
lation or conjecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 
(1952); Indus. Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957).

25. In order to recover benefits a claimant must prove that she sustained a 
compensable injury.  A compensable injury is one which arises out of and in the course 
of employment.  Section 8-41-301(1)(b), C.R.S.  The “arising out of” test is one of cau-
sation.  It requires that the injury have its  origins in an employee’s  work-related func-



tions.  There is no presumption that an injury which occurs in the course of a worker’s 
employment arises out of the employment.  Finn v. Indus. Comm’n, 165 Colo. 106, 437 
P.2d 542 (1968).  It is the claimant’s  burden to prove by a preponderance of the evi-
dence that there is  a direct causal relationship between the employment and the inju-
ries.  Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989).  

26. If an industrial injury aggravates, accelerates, or combines with a preexist-
ing condition so as to produce disability and a need for treatment, the claim is compen-
sable.  A pre-existing disease or susceptibility to injury does  not disqualify a claim if the 
employment aggravates, accelerates, or combines with the pre-existing disease or in-
firmity to produce a disability or need for medical treatment.  Duncan v. Industrial Claim 
Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1990).  

27. An occupational disease is  an injury that results  directly from the employ-
ment or conditions under which work was performed and can be seen to have followed 
as a natural incident of the work.  Section 8-40-201(14), C.R.S.; Climax Molybdenum 
Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM Corporation, 867 P.2d 77 
(Colo. App. 1993).  A claimant is entitled to recovery if he or she demonstrates that the 
hazards of employment cause, intensify, or aggravate, to some reasonable degree, the 
disability. Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  Once the claimant makes 
such a showing, the burden of establishing the existence of a nonindustrial cause and 
the extent of its  contribution to the occupational disease shifts  to the employer.  Cowin & 
Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).

28. Where an insurer seeks to withdraw an admission of liability, it does  not 
have the burden of showing why the admission was improvident.  The burden remains 
on the claimant to show a compensable injury.  Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo. App. 2001).

29. As found, Claimant has proven by a preponderance of the evidence that 
she sustained a compensable injury to her low back as a result of her work activities for 
Employer on December 13, 2008.  While it is true that Claimant suffers from several 
significant, pre-existing medical conditions that may have made her susceptible to in-
jury, this does not preclude Claimant from establishing a compensable injury if the con-
ditions of the employment aggravate or accelerate the pre-existing condition.  Although 
Claimant in 2006 reported to medical providers that she had occasional low back pain 
this  evidence is considered unpersuasive to show that Claimant’s low back pain after 
December 13, 2008 was simply the continuation or progression of a pre-existing condi-
tion unrelated to the hazards of Claimant’s  work.  Claimant began experiencing low 
back symptoms the evening of December 13, 2008 after performing work that required 
leaning and bending.  Claimant did not have this  type of pain prior to December 13, 
2008 and did not have a chronic low back pain condition nor was she unable to perform 
her usual work because of low back pain prior to this date. 

30. The ALJ finds Dr. Striplin’s causation analysis to be unpersuasive.  Dr. 
Striplin’s analysis equates causation with the occurrence of a specific event or incident.  



However, the absence of a specific event or incident does not preclude Claimant from 
proving a compensable injury if the conditions of employment cause an injury or aggra-
vate a pre-existing condition.  In his  report, Dr. Striplin did express an opinion that 
Claimant’s work did not aggravate her lumbar spine condition but provided no explana-
tion as to why he reached this  conclusion.  In his testimony at hearing, Dr. Striplin testi-
fied that Claimant’s work activities did not aggravate her muscular dystrophy or lupus 
but did not further address the issue of aggravation of an underlying degenerative spine 
condition.

31. Respondents argued that Claimant’s low back pain was a new condition 
arising as of December 15, 2008, and because Claimant did not work on that day, it is 
not related to her work for Employer.  The ALJ is  not persuaded.  Respondents’ argu-
ment reads inferences into the medical records to reach this conclusion.  The ALJ de-
clines to reach similar inferences.  The December 17, 2008 record from Rocky Mountain 
Urgent Care noted a complaint of low back and bilateral leg pain with an onset 4 days 
ago.  Although this record also contains the statement, “back pain is  new”, the ALJ con-
strues this  to be in reference to Claimant’s  pre-existing leg weakness from muscular 
dystrophy and noting that she had not had back pain prior to 4 days ago.  Respondents 
attempted to argue that Claimant’s  low back pain arose on December 15 when her pain 
worsened.  The medical record does state the pain worsened 2 days before the visit of 
December 17 but does not stand for the proposition inherent in Respondents’ argument 
that Claimant did not have back pain prior to December 15, 2008.  Claimant credibly 
testified that she was having back pain beginning the evening of December 13, 2008 
after completing her work.  In addition, Respondents have failed to prove any interven-
ing event or cause for Claimant’s  worsened low back pain as of December 15, 2008 that 
is  not causally related to Claimant’s employment.  The ALJ concludes that while Claim-
ant’s condition worsened as of December 15, 2008, that worsening occurred as  a result 
of and was a progression of Claimant’s injury of December 13, 2008.

32.    Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Respondents have the 
right to select the initial authorized treating physician.  The employer or insurer shall 
provide a list of at least two physicians or two corporate medical providers or at least 
one physician and one corporate medical provider, where available, in the first instance 
form which list an injured employee may select the physician who attends the employee 
Section 8-43-404(5)(a)(I)(A), C.R.S.  Respondents are liable only for treatment from 
authorized providers.  A physician may become authorized to treat the claimant as a re-
sult of a referral from a previously authorized treating physician. The referral must be 
made in the "normal progression of authorized treatment." Greager v. Industrial Com-
mission, 701 P.2d 168 (Colo. App. 1985).  If the services of a physician are not tendered 
at the time of injury, the employee shall have the right to select a physician or chiroprac-
tor.  Section 8-43-404(5)(a)(I)(A), C.R.S., Greager, supra.
  

33. When an employer has notice of an on the job injury, the employer or in-
surer shall provide the injured worker with a written list in compliance with Section 8-43-



404(5)(a)(I)(A).  If the list is provided verbally or through a pre-injury designation, a 
written designated provider list shall be mailed, hand-delivered or furnished in some 
other verifiable manner to the injured worker within seven (7) business  days following 
the date the employer had notice of the injury.  WCRP 8-2(A)(2).  Failure to comply with 
WCRP 8-2 allows the injured worker to select an authorized treating physician of the 
worker’s choosing.  WCRP 8-2(D). 

34. As found, Employer had notice of Claimant’s injury as of December 14, 
2008.  Thereafter, the persuasive evidence establishes that Claimant was not provided 
a written list of designated providers  until January 16, 2009, more than seven business 
days after Employer’s notice of Claimant’s injury.  The testimony of Darrell Howard, 
Cynthia Robles and Kim Mitcham is not persuasive to establish that Claimant was pro-
vided with a written list of physicians prior to this  date.  Since Employer did not comply 
with the provisions of Section 8-43-404(5)(a)(I)(A), C.R.S. or WCRP 8-2, the right of se-
lection passed to Claimant.  Claimant selected Dr. Haney and began treatment with him.  
Dr. Haney therefore became Claimant’s authorized treating physician for her low back 
injury of December 13, 2008.  Respondents have not contended that Dr. Haney’s treat-
ment is  not reasonable or necessary.  Claimant is  entitled to have her medical expenses 
for treatment by Dr. Haney paid by Insurer.

35. Claimant is entitled to TTD benefits  if the injury caused a disability, the 
disability caused claimant to leave work, and claimant missed more than three regular 
working days.  TTD benefits continue until the occurrence of one of the four terminating 
events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 
P.2d 542 (Colo. 1995).  The term “disability,” as used in workers’ compensation cases, 
connotes two elements.  The first is “medical incapacity” evidenced by loss or reduction 
of bodily function.  There is  no statutory requirement that the Claimant present medical 
opinion evidence from of an attending physician establish his physical disability.  See 
Lymburn v. Symbois Logic, 952 P.2d 831 (Colo. App. 1997).  Rather, the Claimant’s tes-
timony alone is sufficient to establish a temporary “disability.”  The second element is 
loss of wage earning capacity.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The 
impairment of earning capacity element of “disability” may be evidenced by a complete 
or partial inability to work, or physical restrictions which preclude the claimant from se-
curing employment.    

 36. Claimant’s credible testimony as well as the medical records of Rocky 
Mountain Urgent Care and Dr. Haney establish that Claimant has been disabled due to 
her compensable low back pain since December 14, 2008.  Claimant last worked De-
cember 13, 2008 and has not been released to return to work since that date and has 
not returned to work.  Claimant is entitled to temporary total disability benefits beginning 
December 14, 2008 and continuing.

37. Under the provisions of Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S. 
where it is  determined that a temporarily disabled worker is  responsible for termination 
of employment the resulting wage loss shall not be attributable to the on-the-job injury.  
A Claimant is  responsible for a termination if the Claimant performs a volitional act or 



exercises some degree of control over the circumstances leading to the termination 
considering the totality of the circumstances.  This concept is broad and turns on the 
specific facts of each case.  Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 
1994).  The burden to show that Claimant was responsible for the separation from em-
ployment rests  with Respondents.  Colorado Compensation Insurance Authority v. In-
dus. Claim Appeals Office, 18 P.3d 790 (Colo. App. 2000).

 38. As found, Respondents have failed to sustain their burden of proof to 
show that Claimant was responsible for her separation from employment.  Although 
there was some testimony regarding Claimant’s not submitting paperwork concerning 
her leave of absence, this testimony is not persuasive to establish that Claimant would 
not have been terminated had she submitted the necessary paperwork.  The persuasive 
evidence shows that Claimant was terminated due to her physical inability to return from 
the leave of absence.  This was not a volitional act by Claimant or something over which 
Claimant exercised a degree of control.  Regardless, Claimant’s wage loss here was not 
occasioned by her termination as the termination did not occur until six months after 
Claimant had left work and was no longer able to perform her work for Employer.  Ter-
mination statutes apply to the loss regular or modified employment.  Colorado Springs 
Disposal v. Indus. Claim Appeals Office, 58 P.3d 1061 (Colo. App. 2002).  The termina-
tion statutes are not applicable under the facts  of this case.  The ALJ concludes that 
Claimant is not barred from receipt of temporary total disability benefits by the provi-
sions of Section 8-42-105(4), C.R.S.

 39. The parties stipulated that Claimant’s Average Weekly Wage is  $250.00.  
This  equals a weekly temporary total disability rate of $166.67.  From that is offset 
$17.22 per week due to Claimant’s receipt of Social Security Disability benefits.  Section 
8-42-103(1)(c)(I), C.R.S., Engelbrecht v. Hartford Indemnity Insurance Co., 680 P. 2d. 
231 (Colo. 1984).  Claimant’s  weekly temporary total disability benefit rate, after offset, 
is $149.45.

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for compensation and benefits for an injury to her low 
back on December 13, 2008 is  granted.  Respondents’ request to withdraw the General 
Admission of Liability of February 24, 2009 is denied.

 2. Insurer shall pay the medical expenses  for Claimant’s treatment from 
Spine One, Dr. Perry Haney, M.D., that are reasonable, necessary and causally related 
to the injury of December 13, 2008 in accordance with the Official Medical Fee Sched-
ule of the Division of Workers’ Compensation.

 3. Insurer shall pay Claimant temporary total disability benefits in the amount 
of $149.45 per week beginning December 14, 2008 and continuing until terminated in 
accordance with statute, rule or order.



The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  December 28, 2009

       Ted A. Krumreich

Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-800-546

ISSUES

¬ Did claimant prove by a preponderance of the evidence that she sustained an 
injury arising out of the course and scope of her employment?
¬ Did claimant prove by a preponderance of the evidence that she is entitled to 
medical and temporary disability benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Markham owns and operates a hamburger stand business (employer).  Claimant 
worked for employer.  On July 29, 2009, claimant was cleaning the hamburger stand in 
preparation for closing.  At around 11:30 p.m. on July 29th, claimant accidentally burned 
her right hand when cleaning the fryer.  Claimant’s right hand slipped into hot, fryer 
grease.  Claimant thus sustained a burn injury that arose out of and within the course 
and scope of her employment at employer.  
2. On September 14, 2009, the Office of Administrative Courts (OAC) mailed Mark-
ham a Notice of Hearing, indicating the date, time, and place of hearing.  The OAC 
mailed the Notice of Hearing to Markham at the following address:
3. Steven Markham, Owner DBA Hamurger (sic) Stand 427, 3030 N. 72nd Avenue, 
Westminster, CO  80030
4. Despite the above legal notice, Markham failed to appear for hearing.
5. Claimant reported her injury on July 29th to Markham, who suggested she seek 
medical attention.  Claimant applied an aloe salve and thought her hand would be all 
right.  When claimant awoke on July 30th, her right hand had blistered and was painful.  
6. On July 30, 2009, claimant sought emergent treatment for her burn at the Emer-
gency Department of Denver Health Medical Center (ER).  The ER medical provider 
bandaged claimant’s hand, gave her pain medications, and referred her to the burn unit 
of University Hospital at the University of Colorado Hospital Authority (UCH Burn Unit).



7. Claimant sought treatment at the UCH Burn Unit on August 1, 2009, where medi-
cal providers debrided and redressed her wound.  The medical providers at the UCH 
Burn Unit provided claimant medicated creams and pain medications.
8. Claimant’s treatment at the ER and UCH Burn Unit was authorized medical 
treatment because it was emergent medical treatment.  The treatment claimant received 
from providers at the ER and the UCH Burn Unit was reasonable and necessary to cure 
and relieve the effects of claimant’s injury at employer.  The University of Colorado Hos-
pital has billed claimant $1,550.56 for treatment at the UCH Burn Unit.  University Phy-
sicians, Inc., has billed claimant $280.00 for providing her professional services at the 
UCH Burn Unit.
9. Because of her burn injury, claimant was unable to perform her regular job at 
employer.  Claimant was unable to work during a period of 33 days from July 30 through 
August 31, 2009, after which she returned to full-duty work at another employer.  Claim-
ant has shown it more probably true than not that her injury at employer proximately 
caused her wage loss from July 30 through August 31, 2009.
10. Claimant showed it more probably true than not that an average weekly wage 
(AWW) of $300.00 adequately represents her wage loss and loss of earning capacity as 
a result of her injury at employer.  Crediting claimant’s testimony, employer paid claim-
ant $7.50 per hour and she averaged 40 hours per week ($7.50 x  40 = $300).
11. Crediting claimant’s testimony, Markham failed to carry insurance to cover work-
ers’ compensation injuries as required under the Workers’ Compensation Act.  Markham 
and employer thus were non-insured for benefits under the Workers’ Compensation Act 
on July 29, 2009.  Markham thus is subject to a 50% penalty pursuant to §8-43-408(1), 
C.R.S.  Applying the 50% penalty, Markham should pay claimant her compensation 
benefits at the weekly rate of $300.00, or a daily rate of $42.86.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law:

A. Compensability:

Claimant argues she has proven by a preponderance of the evidence that she 
sustained an injury arising out of the course and scope of her employment.  The Judge 
agrees.

The purpose of the Workers’ Compensation Act of Colorado (Workers’ Compen-
sation Act), §§8-40-101, et seq., C.R.S. (2009), is  to assure the quick and efficient de-
livery of disability and medical benefits to injured workers at a reasonable cost to em-
ployers, without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoul-
ders the burden of proving by a preponderance of the evidence that her injury arose out 
of the course and scope of her employment.  Section 8-41-301(1), supra; see City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 



facts in a workers' compensation case must be interpreted neutrally, neither in favor of 
the rights of claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.   

A Workers' Compensation case is decided on its merits.  Section 8-43-201, su-
pra.  The Judge's factual findings concern only evidence that is  dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

Here, the Judge found claimant sustained a burn injury to her right hand on July 
29, 2009, that arose out of and within the course and scope of her employment at em-
ployer.  Claimant thus proved by a preponderance of the evidence that she sustained a 
compensable injury.

B. Medical and Temporary Benefits:

  Claimant argues she has proven by a preponderance of the evidence that she is 
entitled to medical and temporary disability benefits.  The Judge agrees.

 Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

Respondent thus is  liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

 Respondent is  liable for authorized or emergency medical treatment. See §8-
42-101(1), supra; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 228 
(1973). While claimant may obtain emergency treatment without prior authorization, 
claimant's need for emergency treatment does not affect respondent’s right to designate 
the authorized treating physician for all non-emergency treatment.  Sims v. Industrial 
Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  Thus, at the conclusion of the 
emergency, claimant must request that the employer refer her to a provider for non-
emergent treatment of the work injury.   Sims v. Industrial Claim Appeals Office, supra.

To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that she left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires  claimant to establish a causal connection between a work-
related injury and a subsequent wage loss  in order to obtain TTD benefits.  PDM Mold-
ing, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical 
incapacity evidenced by loss or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume her prior work.  



Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is  no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's  testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform her 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).   

Here, the Judge found that claimant’s treatment at the ER at Denver Health 
Medical Center and at the UCH Burn Unit at University of Colorado Hospital was author-
ized and reasonably necessary medical treatment.  The Judge further found claimant 
showed it more probably true than not that her injury at employer proximately caused 
her wage loss over the 33-day period from July 30 through August 31, 2009.  Claimant 
thus proved by a preponderance of the evidence that she is entitled to medical and 
temporary disability benefits.   

The Judge concludes that Markham should pay the bill from Denver Health 
Medical Center, the bill from University of Colorado Hospital in the amount of $1,550.56, 
and the bill from University Physicians, Inc., in the amount of $280.00.  Markham further 
should pay claimant compensation in the amount of $1,414.38 (33 x $42.86 = 
$1,414.38).  In lieu of such payment, Markham should post a bond in the amount of 
$4,000.00 pursuant to §8-43-408(2), supra.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order:

 1. Markham shall pay the bill from Denver Health Medical Center, the bill 
from University of Colorado Hospital in the amount of $1,550.56, and the bill from Uni-
versity Physicians, Inc., in the amount of $280.00.  

2. Markham shall pay claimant compensation benefits in the amount of 
$1,414.38.  

3. Markham shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due.

4. Issues not expressly decided herein are reserved to the parties for future 
determination.

5. In lieu of payment of the above compensation and benefits to the claimant, 
the Markham shall:

 a. Deposit the sum of $4,000.00 with the Division of Workers' Compensation, 
as  trustee, to secure the payment of all unpaid compensation and benefits 
awarded.  The check shall be payable to: Division of Workers' 



Compensation/Trustee. The check shall be mailed to the Division of Work-
ers' Compensation, P.O. Box 300009, Denver, Colorado 80203-0009, Atten-
tion:  Sue Sobolik/Trustee; or

 b. File a bond in the sum of $4,000.00 with the Division of Workers' Compen-
sation within ten (10) days of the date of this order:

  (1) Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or

  (2) Issued by a surety company authorized to do business in Colorado.
  The bond shall guarantee payment of the compensation and benefits 

awarded.

  IT IS FURTHER ORDERED:  That Markham shall notify the Division of 
Workers' Compensation of payments made pursuant to this order.

 IT IS FURTHER ORDERED:  That the filing of any appeal, including a pe-
tition to review, shall not relieve Markham of the obligation to pay the designated sum to 
the trustee or to file the bond.  §8-43-408(2), supra.

DATED:  _December 29, 2009__

Michael E. Harr
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-634-828

ISSUES

 1. Whether a spinal stimulator implant trial surgical procedure is rea-
sonable, necessary and related medical treatment to maintain Claimant’s  condition such 
that Insurer is liable for the implant trial pursuant to Section 8-42-101, C.R.S., and Gro-
ver v. Industrial Commission, 759 P. 2d 705, 710 (Colo. 1988). 

 2. Whether a surgical consultation conducted by Dr. Jeffrey Donner on May 
7, 2009, was  reasonable, necessary and related medical treatment to maintain Claim-
ant’s condition such that Insurer is liable for said treatment pursuant to Section 8-42-
101, C.R.S.  and  Grover v. Industrial Commission, 759 P. 2d 705, 710 (Colo. 1988).

 3. Whether Claimant established that Respondents  failed to comply 
with W.C.R.P. 16-10 in responding to a request by Dr. Sisson for authorization for the 
stimulator trial on June 3, 2008 such that the trial should have been “deemed author-
ized” under Rule 16-10(E), W.C.R.P. 

FINDINGS OF FACT 



1. Claimant sustained an admitted injury to his low back on November 15, 2004, 
and since that time has received authorized treatment primarily from Dr. Jeffrey Donner 
and Dr. Bradley Sisson. On March 9, 2007, Respondents filed a Final Admission of Li-
ability (FAL), admitting liability for ongoing medical treatment. 
2. On July 25, 2007, the parties entered into a Full and Final Settlement Agreement 
that was approved by the Director of the Division of Workers’ Compensation on July 30, 
2007.  As part of this settlement agreement, the parties resolved the indemnity portion 
of Claimant’s claim and Insurer agreed to pay for Claimant’s maintenance care until 
such time as the parties and Medicare (CMS) agreed upon the amount of money nec-
essary to cover Claimant’s future medical treatment.  
3. Claimant attended at least two independent medical examinations with Dr. Barton 
Goldman.  Dr. Goldman testified at hearing regarding the appropriateness of the trial 
spinal cord stimulator; the permanent spinal cord stimulator; that there is a risk of a 
false-positive result from the trial cord stimulator; and Claimant’s alleged secondary gain 
issues. Dr. Goldman’s reports and testimony opposed the trial spinal cord stimulator.
4. Claimant’s authorized treating physician and spinal surgeon, Dr. Jeffrey Donner 
of Rocky Mountain Associates in Orthopedic Medicine, P.C., referred Claimant to pain 
management specialist Dr. C. Bradley Sisson.  Dr. Sisson is licensed to practice medi-
cine in Colorado and is board certified in anesthesiology and pain management.  Dr. 
Sisson is an authorized treating physician. Dr. Sisson provided medical treatment to 
Claimant beginning in April 2006 and continuing.
5. On June 3, 2009, an individual in Dr. Sisson’s office sent a fax to “AIG Ronica 
Rexroat” with the following request:

We are looking for approval for Spinal Cord Stimulator Trial CPT 63650 x 
2 to be done as outpatient at Loveland Surgery Center as soon as possi-
ble.  Let me know if you require a psych evaluation to be done first. At-
tached clinical information you requested.  Let me know when you have 
made your decision.

6. On June 9, 2008, Respondents sent a letter to Dr. Sisson, with a copy to all par-
ties, indicating that Respondents would not authorize the procedure based on the ra-
tionale contained in Dr. Goldman’s IME reports of April 2, 2007 and April 25, 2007. 
7. On July 29, 2008, Claimant was examined by Dr. Richard Stieg.  Dr. Stieg opined 
that all of the medications and all of the interventional strategies employed by Dr. Sisson 
were reasonable, necessary and appropriate.
8. In his report, Dr. Stieg outlined the applicable portions of the Division of Workers’ 
Compensation Medical Treatment Guidelines relevant to spinal cord stimulators.  He 
opined that the Treatment Guidelines required 1) that all conservative treatment had 
been exhausted; 2) that the patient had no significant complicating psychiatric issues; 
and 3) that the spinal cord stimulator would be expected to cover the bodily region of 
pain. Dr. Stieg opined that as of July 29, 2008, the Medical Treatment Guidelines had 
not been met. One of Dr. Stieg’s primary objections to the trial spinal cord stimulator 
pertained to Claimant’s failure to obtain a psychological or psychiatric evaluation.
9. On August 29, 2008, Claimant’s counsel faxed Dr. Stieg’s July 29, 2008 IME re-
port to Dr. Sisson for his review and to consider implementing Dr. Stieg’s recommenda-
tions with respect to the trial spinal cord stimulator.  



10. On September 17, 2008, Respondents’ counsel took Dr. Sisson’s deposition.  Dr. 
Sisson provided credible testimony supporting the trial spinal cord stimulator as reason-
able and necessary medical treatment that was related to the Claimant’s industrial in-
jury.  He testified that a trial spinal cord stimulator trial was necessary to determine 
whether it was appropriate to proceed to implant a stimulator.  He testified that he had 
previously referred Claimant to Patrick DeMarco, PhD, for a psychological evaluation, 
but Respondents had denied authorization.
11. On August 12, 2008, Dr. Sisson renewed his referral to Dr. DeMarco.  Respon-
dents again denied liability for this referral.
12. On November 6, 2008, Claimant was examined by Howard Entin, M.D. He 
opined that Claimant did not have significant psychosocial issues and that he did not 
see any contraindications to a spinal cord stimulator. However, Dr. Entin opined that it 
was not in Claimant’s best interest to proceed with a spinal cord stimulator and that 
Claimant should manage his symptoms with medications and by managing his activi-
ties.
13. On December 2, 2008, Dr. Sisson supported in writing his referral to Dr. DeMarco 
as being reasonable, necessary and work-related treatment and to satisfy the medical 
treatment guidelines pertaining to a trial spinal cord stimulator. Dr. Demarco became an 
authorized treating provider.
14. Dr. DeMarco developed a Psychological Treatment Plan and provided reason-
able, necessary and work related psychological treatment to Claimant between January 
13, 2009 and February 12, 2009.
15. On February 12, 2009, Dr. DeMarco cleared Claimant to proceed with a spinal 
cord stimulator, thereby satisfying one of the requirements of the Medical Treatment 
Guidelines.
16. During a March 17, 2009 examination with Dr. Sisson, Claimant reported the on-
set of new, severe, left-sided lower back symptoms following a work-related Botox injec-
tion administered by Dr. Sisson.
17. On March 18, 2009, Dr. Sisson referred Claimant back to Dr. Donner to evaluate 
the new onset of radicular symptoms down Claimant’s left leg in the L4-5 dermatomal 
distribution.  After some dispute over whether Dr. Sisson withdrew his referral to Dr. 
Donner, Dr. Sisson renewed his referral to Dr. Donner on April 22, 2009.
18. Respondents denied Dr. Sisson’s referral back to Dr. Donner. 
19. Dr. Jeffrey Donner examined Claimant on May 7, 2009.  Dr. Donner provided and 
recommended reasonable and necessary medical treatment and diagnostic procedures 
intended to cure and relieve the effects of Claimant’s industrial injuries and injuries 
caused by Dr. Sisson’s work-related medical treatment.
20. On March 30, 2009, Respondents filed an Application for Hearing requesting the 
Office of Administrative Courts determine whether the trial spinal cord stimulator was 
reasonable and necessary medical treatment. On April 7, 2009, Claimant filed a timely 
Response to Application for Hearing endorsing issues including, but not limited to, rea-
sonable and necessary medical treatment and authorized provider.
21. Respondents took a second deposition of Dr. Sisson on July 27, 2009 wherein he 
provided further, credible support for the trial spinal cord stimulator and his referral back 
to Dr. Donner that resulted in Dr. Donner’s May 7, 2009 examination, treatment and 
recommendations.



22. Dr. Sisson testified credibly that the trial spinal cord stimulator was necessary to 
cure and relieve the effects of Claimant’s November 15, 2004 industrial injuries.  Dr. 
Sisson testified credibly that he satisfied the Division of Workers’ Compensation Medical 
Treatment Guidelines. During both depositions, Dr. Sisson testified credibly that Claim-
ant’s medical providers exhausted conservative treatment. Dr. Sisson testified that he 
believed based upon a reasonable degree of medical probability that the lumbar fusion 
hardware installed as part of Dr. Donner’s prior work-related surgery was the source of 
some of Claimant’s symptoms which he believed the trial spinal cord stimulator could 
relieve. During both depositions, Dr. Sisson testified credibly that the trial spinal cord 
stimulator was intended to relieve some but not all symptoms of Claimant’s industrial 
injuries.  He testified that Claimant had more than one pain generator. Dr. Sisson dis-
closed the risks of the trial spinal cord stimulator to Claimant.  He testified that the trial 
spinal cord stimulator was one-hundred percent reversible if it did not work which would 
leave Claimant with a band-aid on his back.
23. The trial spinal cord stimulator poses only nominal risks to Claimant when com-
pared to the potential benefits, and Claimant is fully aware of the potential risks and 
benefits.

  CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient deliver of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a worker’s compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance o the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 592 
P.2d 792 (Colo. 1979); People v. M.A., 104 P.3d 273, 275 (Colo.App. 2004).  The facts 
in a worker’s compensation case are not interpreted liberally in favor of either the rights 
of the injured work or the rights  of the employer.  Section 8-43-201, C.R.S.  A workers’ 
compensation case is decided on its merits.  Section 8-43-201, C.R.S.  

The Judge’s  factual findings concern only evidence that is  dispositive of the is-
sues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has  rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo.App. 2000).

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).

The Judge is free to credit one medical opinion to the exclusion of a contrary 
medical opinion.  Dow Chemical Co. v. ICAO, 843 P.2d 122, 125 (Colo.App. 1992).



1. Whether a spinal stimulator implant trial surgical procedure is rea-
sonable, necessary and related medical treatment to maintain Claimant’s condi-
tion such that Respondents are liable for the implant trial pursuant to Section 8-
42-101, C.R.S. and Grover v. Industrial Commission, 759 P. 2d 705, 710 (Colo. 1988). 

Respondents are liable for authorized medical treatment that is reasonable and 
necessary to cure and relieve the effects of an industrial injury.  Section 8-42-101(1)(a), 
C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716 (Colo. 1994).  The de-
termination of whether a particular treatment modality is reasonable and necessary to 
treat an industrial injury is a factual determination.  In re of Parker, W.C. No. 4-517-537 
(ICAP, May 31, 2006); In re Frazier, W.C. No. 3-920-202 (ICAP, Nov. 13, 2000).

A spinal stimulator implant is designed to relieve pain by the use of neurostimula-
tion. The Workers’ Compensation Medical Treatment Guidelines, Rule 17 G(1), 
W.C.R.P.,  provides the following regarding neurostimulation: 

c. Surgical Indications — Failure of conservative therapy including active 
and/or passive therapy, medication management, or therapeutic injections.  Pre-
authorization is required. Habituation to narcotic analgesics in the absence of a 
history of addictive behavior does not preclude the use of neurostimulation.  Only 
patients who meet the following criteria should be considered candidates for neu-
rostimulation:

 i. A diagnosis of a specific physical condition known to be chronically 
painful has been made on the basis of objective findings; and 

 ii. All reasonable surgical and non-surgical treatment has been ex-
hausted; and 

 iii. Pre-surgical psychiatric or psychological evaluation has been per-
formed and has demonstrated motivation and long-term commitment without is-
sues of secondary gain; and

 iv. There is no evidence of addictive behavior.  (Tolerance and de-
pendence to narcotic analgesics are not addictive behaviors and do not preclude 
implantation.); and

 v. The topography of pain and its underlying pathophysiology are 
amenable to stimulation coverage (the entire painful area has been covered); 
and 

 vi. A successful neurostimulation screening test of 2-3 days.  A screen-
ing test is considered successful if the patient (a) experiences a 50% decrease in 
pain, which may be confirmed by visual analogue scale (VAS), and (b) demon-
strates objective functional gains or decreased utilization of pain medications.  
Functional gains may be evaluated by an occupational therapist and/or physical 
therapist prior to and before discontinuation of the trial. 



 vii. For spinal cord stimulation, a temporary lead is implanted at the 
level of pain and attached to an external source to validate therapy effectiveness.  
(For peripheral nerve screening, a nerve block is performed to define the specific 
nerve branch but if multiple branches are involved, a screening test for spinal 
cord stimulation may be indicated.)  Long-term functional improvement is antici-
pated when objective functional improvement has been observed during time of 
neurostimulation screen exam.  

 d. Contraindications — Unsuccessful neurostimulation test – either inability 
to obtain functional improvement or reduction of pain, those with cardiac pace-
makers, patient unable to properly operate the system.  It should not be used if 
future MRI is planned. 

Claimant has established by preponderance of the evidence that his alleged sec-
ondary gain issues, as  asserted by Respondents, Dr. Entin and Dr. Goldman, do not 
disqualify him psychologically or psychiatrically from having the trial or permanent spinal 
cord stimulator. Claimant has established by a preponderance of the evidence that the 
authorized medical providers in this  claim have met the Division of Workers’ Compensa-
tion Medical Treatment Guidelines as they pertain to trial spinal cord stimulators.  

As found, the persuasive and credible testimony of Dr. C. Bradley Sisson dem-
onstrates that the trial spinal cord stimulator is a reasonable medical modality necessary 
to determine if Claimant should receive a permanent spinal cord stimulator implant. As 
opined by Dr. Barton Goldman, there is a risk of a false positive result of such a trial. 
However, it is  not probable that the test will be positive, or if positive, it will be a false 
positive. If such a trial is conducted and an authorized treating physician recommends 
proceeding with the permanent implant, Respondents will have an opportunity to chal-
lenge the reasonableness and necessity of the implant. 

Claimant has established by a preponderance of the evidence that a trial spinal 
cord stimulator is reasonably needed post-MMI care related to Claimant’s November 15, 
2004, industrial injury. Insurer is liable for the costs  of such a trial should the trial be per-
formed by a physician authorized in this claim.

 2. Whether a surgical consultation conducted by Dr. Jeffrey Donner on 
May 7, 2009, was reasonable, necessary and related medical treatment to main-
tain Claimant’s condition such that Insurer is liable for said treatment pursuant to 
Section 8-42-101, C.R.S., and Grover v. Industrial Commission, 759 P. 2d 705, 710 
(Colo. 1988).

Under the ‘quasi-course of employment’ doctrine, injuries sustained during 
authorized medical treatment of an industrial injury are compensable.  Kneebone v. Fer-
rellgas, W. C. Nos. 4-521-119 & 4-521-168 (Mar. 6, 2003) citing Price Mine Service Inc. 
v. ICAO, Case No. 02CA0375 (Colo.App. Jan 2, 2003).



Dr. C. Bradley Sisson, his clinic the Colorado Pain Clinic – Integrated Medical 
Consultants, L.L.C.; Dr. Jeffrey Donner, and his clinic Rocky Mountain Associates in 
Orthopedic Medicine, P.C., and Patrick DeMarco PhD are authorized treating providers 
in this claim.

Dr. Donner’s May 7, 2009, examination was  a reasonably, necessary work re-
lated post-MMI examination. Dr. Donner’s treatments and recommendations made dur-
ing the May 7, 2009 examination were necessary to cure and relieve the effects of 
Claimant’s November 15, 2004 industrial injury and authorized medical treatment pro-
vided as part of this claim.  Insurer is liable for the costs of that examination, medical 
treatment and recommendations made at the May 7, 2009 examination in amounts not 
to exceed the Division of Workers’ Compensation fee schedule. Sections 8-42-101(1) & 
(3), C.R.S. 

 3. Whether Claimant established that Respondents failed to comply 
with W.C.R.P. 16-10 in responding to a request by Dr. Sisson for authorization for 
SCS trial on June 3, 2008 such that the SCS trial should have been “deemed 
authorized” under Rule 16-10(E), W.C.R.P. 

Claimant bears the burden of proving that Respondents violated the workers’ 
compensation statute, procedural rules, or an order.  See Pioneers Hospital of Rio 
Blanco County v. Industrial Claim Appeals Office, 114 P.3d 97 (Colo.App. 2005).  
 

Rule 16-10(A) and (B), WCRP, contain the requirements which govern Respon-
dents’ contest of requests  for prior authorization for medical services.  Rule 16-10(B) 
contains the requirements for denying such a request for “medical reasons,” having to 
do with whether medical services are medically reasonable and necessary.  The Rule 
provides, if “the payer” (usually Insurer) wishes to contest a medical provider’s request 
for prior authorization for medical reasons, the payer must, within seven (7) business 
days, have the request reviewed by a qualified physician or other health care profes-
sional and provide a written contest to the requesting medical provider.  The require-
ments of Rule 16-10(A) and (B), W.C.R.P., are triggered by the payer’s  receipt of the 
requesting medical provider’s “completed request as defined in Rule 16-9(E).”  

A completed request for prior authorization is  defined under Rule 16-9(E), 
W.C.R.P., as follows:

To complete a prior authorization request, the provider shall concurrently 
explain the medical necessity of the services requested and provide rele-
vant supporting medical documentation. Supporting medical documenta-
tion is defined as documents used in the provider’s decision-making proc-
ess to substantiate the need for requested service or procedure. 

If a “payer” fails to timely and appropriately respond to a completed request for 
prior authorization, Rule 16-10(E), W.C.R.P., provides the requested medical services 



shall be “deemed authorized,” unless  the payer requests a hearing and notifies the re-
questing provider that the matter is proceeding to a hearing. 

In this case, Claimant requested that implant trial be “deemed authorized” pursuant to 
W.C.R.P. 16-10(E). However, Claimant failed to introduce sufficient evidence to estab-
lish by a preponderance that Dr. Sisson made a valid request for prior authorization 
meeting the requirements of W.C.R.P. 16-9(E) such that Insurer was required to re-
spond.  Other than the one-page facsimile cover letter from Dr. Sisson’s office dated 
June 3, 2008 and Respondents’ letter of June 9, 2008, Claimant did not introduce any 
other evidence showing that Dr. Sisson made a “completed request” for prior authoriza-
tion of an implant trial.  The request did not explain the medical necessity of the services 
requested and did not provide relevant supporting medical documentation. Claimant did 
not establish Insurer was required to respond under Rule 16-10, W.C.R.P.

Respondents argued Claimant’s request that implant trial be “deemed authorized” under 
Rule 16(E), W.C.R.P. constituted a claim for a penalty which Claimant failed to plead 
with “specificity,” pursuant to OACRP 8(A).  Respondents  argued Claimant first raised 
the issue at the beginning of the hearing on August 13, 2009, and they further asserted   
Claimant’s claim [that the stimulator implant should be “deemed authorized”] was barred 
under the statute of limitations contained at Section 8-43-304(5), C.R.S. [one-year limi-
tation on actions for penalties].  Because Claimant did not establish Respondents were 
required to respond to Dr. Sisson’s June 3, 2008 facsimile, these arguments  need not 
be addressed by the ALJ. 

ORDER

1. Insurer is liable for the costs of a trial Spinal Cord Stimulator should the trial be 
performed by a physician authorized in the claim. 
2. Insurer is liable for the costs of Dr. Donner’s examination on May 7, 2009, in 
amounts not to exceed the Division of Workers’ Compensation fee schedule. 
3. Issues not determined herein are reserved for future decision.

DATED:  December 29, 2009

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-800-818

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he suffered compensable injuries on July 8, 2009 during the course and scope of 
his employment with Employer.



2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he received authorized medical treatment that was reasonable and necessary to 
cure or relieve the effects of an industrial injury.

3. Whether Claimant has proven by a preponderance of the evidence that he 
is  entitled to receive Temporary Total Disability (TTD) benefits for the period July 9, 2009 
until October 1, 2009.

 4. A determination of Claimant’s Average Weekly Wage (AWW).

 5. Whether Employer is subject to penalties pursuant to §8-43-408(1), C.R.S. 
for failing to carry worker’s compensation insurance on July 8, 2009.

 6. Whether Claimant is entitled to a disfigurement award.

FINDINGS OF FACT

 1. On September 9, 2009 the Office of Administrative Courts (OAC) mailed a 
Notice of Hearing to the parties in this matter.  The Notice specified that a hearing was 
scheduled for 1:30 p.m. on December 9, 2009 and was mailed to Employer at its ad-
dress on file with the OAC.  However, Employer failed to attend or otherwise participate 
in the December 9, 2009 hearing.

2. Claimant testified at the hearing that he began working for Employer in 
approximately 2003 as an HVAC repairman.  His duties involved repairing air condition-
ing units and furnaces.  On July 8, 2009 Claimant was repairing an air conditioning unit 
at a customer’s home.  He accidentally touched an electrically charged condenser with 
his right index finger.  Claimant was shocked and burned as  a result of the incident.  Al-
though Claimant reported the incident to Employer, he was not directed to obtain medi-
cal treatment.

3. Claimant earned $16.00 per hour while working for Employer and worked 
five hours each week.  He thus earned an Average Weekly Wage (AWW) of $80.00.

4. Employer did not possess  Colorado Worker’s Compensation insurance on 
July 8, 2009.

5. Claimant initially visited the Medical Center of Aurora for emergency 
treatment.  However, he immediately transferred care to Denver Health Medical Center 
to obtain discounted medical services.  Claimant received treatment for an electrical 
burn of the right thumb and right index finger.  A radiology report of Claimant’s right 
hand revealed a “laceration in the region of the distal phalanx of the common along the 
palmar aspect.”  He also had a “second smaller laceration with some radiopacity at its 
margins . . . in the region of the distal phalanx of the index finger.”

6. On July 14, 2009 Claimant underwent an evaluation with Raffi Gurunluo-
glu, M.D. at the Denver Health Medical Center.  Dr. Gurunluoglu noted that Claimant 



had suffered a “deep tissue injury to the right finger, right thumb palmar surface.”  He 
remarked that Claimant was scheduled for “irrigation debridement and stage interdigital 
flap from the right finger donor site.”  On July 15, 2009 Dr. Gurunluoglu performed sev-
eral procedures on Claimant’s index finger including “debridement of the burn wound,” 
“excision of necrotic tissue” and skin grafting.  Claimant subsequently underwent an ad-
ditional procedure with Dr. Gurunluoglu to repair his right index finger.

7. During the course of his medical treatment for his July 8, 2009 injuries, 
Claimant incurred medical bills from Denver Health Medical Center, Colorado Surgical 
Care, Medical Center of Aurora, Carepoint P.C. and Regional EKG Interpretation Group.  
Claimant’s medical treatment was reasonable and necessary to cure or relieve the ef-
fects of his July 8, 2009 injuries.

 8. Claimant ceased working for Employer after the July 8, 2009 incident be-
cause of the finger injuries on his right hand.  He was unable to return to work until Oc-
tober 1, 2009.

 9. Claimant underwent a disfigurement evaluation at the hearing in this mat-
ter.  Because of Claimant’s July 8, 2009 industrial injuries he incurred disfigurement 
consisting of the following: (1) a dime-sized scar on the right middle finger; (2) a dime-
sized scar on the tip of the right index finger; (3) minor right thumb scarring; and (4) a 
scar on the lower abdomen that measures approximately two and one-half inches long 
by one-half inch wide.  The disfigurement is serious, permanent, and normally exposed 
to public view.  Claimant is thus entitled to a total disfigurement award of $500.00.

 10. Claimant has demonstrated that it is more probably true than not that he 
suffered compensable injuries on July 8, 2009 during the course and scope of his em-
ployment with Employer.  Claimant testified that he worked for Employer as an HVAC 
repairman.  He credibly explained that he accidentally touched an electrically charged 
condenser with his right index finger.  Claimant was shocked and burned as a result of 
the incident.

 11. Claimant has established that it is more probably true than not that he re-
ceived authorized medical treatment that was reasonable and necessary to cure or re-
lieve the effects  of his industrial injuries.  Although Claimant reported his  injuries, Em-
ployer did not direct Claimant to obtain medical treatment.  He subsequently underwent 
diagnostic treatment and a number of procedures to repair his  finger injuries.  Claimant 
also incurred medical bills from several different providers.  All of Claimant’s medical 
treatment was reasonable and necessary to cure or relieve the effects of his July 8, 
2009 industrial injuries.

 12. Claimant has proven that it is more probably true than not that he is enti-
tled to TTD benefits for the period July 9, 2009 until October 1, 2009.    Because of his 
industrial injuries, Claimant was unable to perform his  job duties.  Claimant has thus 
demonstrated that his July 8, 2009 industrial injuries caused a disability that contributed 
to a subsequent wage loss.



 13. Claimant has established that Employer was not insured on July 8, 2009.  
His disability benefits shall be increased by 50% because of Employer’s  failure to com-
ply with the insurance provisions of the Act.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers  at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads  the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Compensability

 4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment.  Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is  a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  § 8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim Ap-
peals Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is generally 
one of fact for determination by the ALJ.  Faulkner, 12 P.3d at 846.

 5. As found, Claimant has demonstrated by a preponderance of the evidence 
that he suffered compensable injuries on July 8, 2009 during the course and scope of 
his employment with Employer.  Claimant testified that he worked for Employer as an 
HVAC repairman.  He credibly explained that he accidentally touched an electrically 
charged condenser with his right index finger.  Claimant was shocked and burned as a 
result of the incident.



Medical Benefits

 6. Respondents are liable for authorized medical treatment that is reason-
able and necessary to cure and relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
It is the Judge’s sole prerogative to assess the sufficiency and probative value of the 
evidence to determine whether the claimant has met his burden of proof.  Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999).

 7. If an employer is notified of an industrial injury and fails to desig-
nate an Authorized Treating Physician (ATP) the right of selection passes to the 
employee.  Rogers v. Industrial Claim Appeals Office, 746 P.2d 565, 567 (Colo.  
App. 1987).  An employer is deemed notified of an injury when it has “some 
knowledge of the accompanying facts connecting the injury or illness with the 
employment, and indicating to a reasonably conscientious manager that the case 
might involve a potential compensation claim.”  Bunch v. industrial Claim Appeals 
Office, 148 P.3d 381, 383 (Colo. App. 2006).

 8. As found, Claimant has established by a preponderance of the evidence 
that he received authorized medical treatment that was reasonable and necessary to 
cure or relieve the effects of his industrial injuries.  Although Claimant reported his inju-
ries, Employer did not direct Claimant to obtain medical treatment.  He subsequently 
underwent diagnostic treatment and a number of procedures to repair his  finger injuries.  
Claimant also incurred medical bills from several different providers.  All of Claimant’s 
medical treatment was reasonable and necessary to cure or relieve the effects of his 
July 8, 2009 industrial injuries.

TTD Benefits

 9. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary dis-
ability benefits to establish a causal connection between the industrial injury and subse-
quent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 P.2d 671 
(Colo. App. 1997).  To demonstrate entitlement to TTD benefits a claimant must prove 
that the industrial injury caused a disability lasting more than three work shifts, that she 
left work as a result of the disability, and that the disability resulted in an actual wage 
loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  The term “disability,” 
connotes two elements:  (1) medical incapacity evidenced by loss or restriction of bodily 
function; and (2) impairment of wage earning capacity as demonstrated by claimant's 
inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).

 10. As found, Claimant has proven by a preponderance of the evidence that 
he is  entitled to TTD benefits  for the period July 9, 2009 until October 1, 2009.    Be-
cause of his  industrial injuries, Claimant was unable to perform his  job duties.  Claimant 
has thus demonstrated that his July 8, 2009 industrial injuries  caused a disability that 
contributed to a subsequent wage loss.



AWW

 11. Section 8-42-102(2), C.R.S. requires the Judge to determine a claimant's 
AWW based on her earnings at the time of injury.  The Judge must calculate the money 
rate at which services are paid to the claimant under the contract of hire in force at the 
time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 (Colo. App. 2001).  However, §8-42-
102(3), C.R.S. authorizes a Judge to exercise discretionary authority to calculate an 
AWW in another manner if the prescribed methods will not fairly calculate the AWW 
based on the particular circumstances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. 
App. 1993).  The overall objective in calculating an AWW is to arrive at a fair approxima-
tion of a claimant's wage loss and diminished earning capacity.  Ebersbach v. United 
Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).  
Therefore, §8-42-102(3), C.R.S. grants an ALJ substantial discretion to modify the AWW 
if the statutorily prescribed method will not fairly compute a claimant’s wages based on 
the particular circumstances  of the case.  In Re Broomfield, W.C. No. 4-651-471 (ICAP, 
Mar. 5, 2007).  As found, Claimant earned an AWW of $80.00.

Penalties for Employer’s Failure to Carry Worker’s Compensation Insurance

 12. Claimant seeks  penalties  against Employer for failing to carry worker’s 
compensation insurance pursuant to §8-43-408, C.R.S.  Section 8-43-408(1), C.R.S. 
provides that an injured employee’s  benefits shall be increased by 50% for an em-
ployer’s  failure to comply with the insurance provisions of the Act.  If compensation is 
awarded the Judge shall compute and require the employer to pay a trustee an amount 
equal to the present value of all unpaid compensation or require the employer to file a 
bond within 10 days of the order.  §8-43-408(2), C.R.S.  The term “compensation” refers 
to disability benefits.  In Re of Shier, W.C. No. 4-573-910 (ICAP, Dec. 15, 2005).

 13. As found, Claimant has established that Employer was not insured on July 
8, 2009.  His  disability benefits  shall be increased by 50% because of Employer’s failure 
to comply with the insurance provisions of the Act.  

Disfigurement

 14. Section 8-42-108, C.R.S. provides that a claimant may obtain additional 
compensation if he is seriously disfigured as the result of an industrial injury.  As found, 
because of Claimant’s July 8, 2009 industrial injuries he incurred disfigurement consist-
ing of the following: (1) a dime-sized scar on the right middle finger; (2) a dime-sized 
scar on the tip of the right index finger; (3) minor right thumb scarring; and (4) a scar on 
the lower abdomen that measures approximately two and one-half inches long by one-
half inch wide.  The disfigurement is  serious, permanent, and normally exposed to pub-
lic view.  Claimant is thus entitled to a total disfigurement award of $500.00. 

ORDER



Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order:

1. Claimant suffered compensable injuries during the course and scope of 
his employment with Employer on July 8, 2009.

2. Claimant is  entitled to reasonable and necessary medical treatment that is 
designed to cure or relieve the effects of his July 8, 2009 industrial injuries.

3. Claimant is entitled to TTD benefits for the period July 9, 2009 until Octo-
ber 1, 2009.

4. Claimant earned an AWW of $80.00.

5. Claimant’s benefits  shall be increased by 50% because of Employer’s fail-
ure to comply with the insurance provisions of the Act.  In lieu of payment of the above 
compensation and benefits to Claimant, Respondents shall:

a. Deposit an amount equal to the present value of all unpaid compensation 
with the Division of Workers' Compensation, as  trustee, to secure the payment of all 
unpaid compensation and benefits awarded.  The check shall be payable to and 
sent to the Division of Workers' Compensation, Attn: Sue Sobolik, Special Funds 
Unit, 633 17th St, Suite 900, Denver, CO, 80202, or

 b. File a bond in an amount equal to the present value of all unpaid compensa-
tion with the Division of Workers' Compensation within ten (10) days  of the 
date of this order:

  (1) Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation or

  (2) Issued by a surety company authorized to do business in 
Colorado.
  The bond shall guarantee payment of the compensation and 
benefits awarded.

c. Respondent shall notify the Division of Workers' Compensation and Claimant of 
payments made pursuant to this Order.  
d. The filing of any appeal, including a petition for review, shall not relieve Respondent 
of the obligation to pay the designated sum to the trustee or to file the bond.  §8-43-408(2), 
C.R.S.

Any interest that may accrue on a cash deposit shall be paid to the parties receiving 
distribution of the principal of the deposit in the same proportion as the principal, unless 
the agreement or order authorizing distribution of the principal provides otherwise.

6. Claimant shall receive a disfigurement award in the amount of $500.00.

7. Any issues not resolved in this order are reserved for future determination.



DATED: December 29, 2009.

Peter J. Cannici
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-273

ISSUES

 Whether Dr. David Yamamoto and his referrals should be found to be authorized 
treating physicians or chiropractic providers.

 Whether the treatment by Dr. Yamamoto and referral of Claimant back to Dr. La-
rimore, D.C. is reasonable and necessary to maintain Claimant’s condition after MMI 
and is causally related to the admitted injury.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted injury on June 25, 2008.  At that time, 
Claimant was employed as  a meat processor in the “bag rib” section of Employer’s  plant 
in Longmont, CO.  Claimant sustained injuries to her neck, upper back and left shoulder.

 2. Hearing in this matter was previously held before ALJ David P. Cain on 
October 1, 2009.  One of the issues presented for determination by ALJ Cain at hearing 
was “Did the claimant prove by a preponderance of the evidence that Dr. Darin Busse, 
D.C. is an authorized chiropractic medical provider?”

 3. ALJ Cain issued Findings of Fact, Conclusions of Law, and Order dated 
November 12, 2009 that were admitted into evidence as Respondents’ Exhibit L.  ALJ 
Cain concluded as a matter of law that the “right of selection” of the treating physician 
had passed to Claimant and that Claimant had selected Dr. Busse, D.C. as the author-
ized treating chiropractor.  ALJ Cain ordered that Dr. Busse, D.C. was an authorized chi-
ropractic provider for purposes of Claimant’s June 25, 2008 injury.

 4. Claimant began treatment with Dr. Busse, D.C. on July 2, 2008 and con-
tinued treating with this provider through October 14, 2008.

 5. On August 1, 2008 Claimant’s counsel sent a letter addressed to the clam 
adjuster for Insurer.  Counsel asserted that a designated provider list had not been pro-



vided to Claimant in compliance with Section 8-43-404(5)(a)(I)(A) and that Claimant 
therefore had the right to select the treating physician.  The letter informed the Insurer 
that Claimant had selected Dr. David Yamamoto, M.D. as the treating physician.

 6. Claimant was not referred to Dr. Yamamoto by Dr. Busse, D.C.  Claimant 
began treatment with Dr. Yamamoto at the direction of her counsel.

 7. Dr. Yamamoto began treatment of Claimant on August 27, 2008.  Dr. Ya-
mamoto continued to follow up and direct Claimant’s  medical treatment at visits occur-
ring on September 9, September 30, October 28, November 11, December 1 and De-
cember 22, 2008.  On September 30, 2008 Dr. Yamamoto referred Claimant to Dr. Mi-
chael Larimore, D.C. for further chiropractic care.  Dr. Yamamoto made this  referral be-
cause Dr. Larimore was a Level I chiropractic provider through the Division of Workers’ 
Compensation and Dr. Busse was not.

 8. Claimant treated with Dr. Larimore, D.C. from October 28, 2008 through 
January 14, 2009.  

 9. Claimant has not been required to pay for the treatment that she has re-
ceived from Dr. Yamamoto and Dr. Larimore, D.C.  The ALJ therefore finds, as a rea-
sonable inference from the totality of the record evidence that the expenses for Claim-
ant’s treatment with Dr. Yamamoto and Dr. Larimore, D.C. from August 27, 2008 through 
January 14, 2009 have been paid by Insurer.

 10. Dr. Yamamoto placed Claimant at MMI for the injury of June 25, 2008 on 
January 12, 2009 and assigned Claimant 4% whole person permanent impairment.  Dr. 
Yamamoto did not place any work restrictions on Claimant.  Dr. Yamamoto noted that 
Claimant’s treatment with Dr. Larimore, D.C. had been helpful.  Dr. Yamamoto did not 
recommend or schedule Claimant for any maintenance treatment.  Dr. Yamamoto did 
state that Claimant should return for re-evaluation if she had any worsening of her con-
dition.

 11. Insurer filed a Final Admission of Liability on March 17, 2009 to place 
Claimant at MMI and admit for permanent impairment benefits.  Insurer relied upon the 
January 12, 2009 report from Dr. Yamamoto as the basis for Claimant being at MMI and 
for their admission to permanent impairment benefits.  Insurer admitted liability for post-
MMI medical treatment provided by the authorized treating physician that is  reasonable, 
necessary and related to the compensable injury.

 12. After being placed at MMI, Claimant returned to her usual job at Employer 
of “bagging ribs”.  Claimant credibly testified, and it is  found, that prior to the injury she 
was able to perform this job without pain or limitation.  Since returning to this position, 
Claimant’s pain has worsened and she requires more physical effort to perform the du-
ties of the job.

 13. Claimant returned to Dr. Yamamoto for re-evaluation on August 5, 2009.  
Claimant complained of upper back and left-sided neck pain that had been bothering 



her lately, with some increase in the pain with working.  Dr. Yamamoto again noted that 
chiropractic treatment had been effective and referred Claimant back to Dr. Larimore, 
D.C. for up to twelve (12) treatments.

 14. Claimant was again evaluated by Dr. Yamamoto on August 26, 2009.  Dr. 
Yamamoto noted that the chiropractic treatments had not been authorized by insurance.  
Dr. Yamamoto again recommended chiropractic treatment.

 15. Claimant is currently receiving treatment for her low back from a fall at 
work on November 16, 2009.  Claimant is receiving treatment including massages and 
medication under the direction of Dr. Laura Caton, M.D.  Claimant’s  treatment by Dr. Ca-
ton may include chiropractic treatment in the future and Claimant remains interested in 
receiving this type of treatment.

 16. Dr. Brian Lambden, M. D. performed a medical record review at the re-
quest of Insurer.  Dr. Lambden has not examined Claimant.  Dr. Lambden opined that 
he could not recommend further chiropractic treatment as it appeared to him that 
Claimant’s symptoms were for the most part completely resolved at MMI.  Dr. Lambden 
felt further chiropractic treatment was not within the Medical Treatment Guidelines of the 
Division of Workers’ Compensation.  However, Dr. Lambden stated that occasionally a 
few extra visits of chiropractic care can be utilized for exacerbation of symptoms. Dr. 
Lambden believed that there were other activities, either occupational or non-
occupational, or perhaps emotional issues  that were feeding into Claimant’s  complaints 
of increased pain.  Dr. Lambden did not believe further chiropractic care would be con-
sidered maintenance care as he believed something else was going on to explain 
Claimant’s increasing symptomatology.  The ALJ finds Dr. Lambden’s  opinions to be 
unpersuasive.  

 17. Claimant has proven, by a preponderance of the evidence, that Dr. David 
Yamamoto, M.D. should be considered to be an ATP for her injury of June 25, 2008.  Dr. 
Yamamoto referred Claimant to Dr. Larimore, D.C. in the normal course of treatment for 
Claimant’s injury.  Dr. Larimore, D.C. is also found to be an ATP based upon the referral 
from Dr. Yamamoto.

 18. Claimant has proven by a preponderance of the evidence that the further 
treatment by Dr. Yamamoto and Dr. Larimore, D.C. beginning August 5, 2009 is  reason-
able and necessary to maintain Claimant’s  condition and is causally related to the injury 
of June 25, 2008.

CONCLUSIONS OF LAW

19. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of prov-



ing entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, su-
pra.   A preponderance of the evidence is  that which leads the trier-of-fact, after consid-
ering all of the evidence, to find that a fact is  more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the 
rights of respondents.  Section 8-43-201, supra.  A Workers' Compensation case is  de-
cided on its merits.  Section 8-43-201, supra.  

20. The Judge's  factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

21. Authorization refers to a physician’s  legal status to treat the industrial in-
jury at the respondents’ expense.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 
381 (Colo. App. 2006); Popke v. Industrial Claim Appeals Office, 944 P2d. 677 (Colo. 
App. 1997).  Once an ATP has been designated the claimant may not ordinarily change 
physicians or employ additional physicians without obtaining permission from the in-
surer or an ALJ.  If the claimant does so, the respondents are not liable for the unau-
thorized treatment.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 
1999).

22. However, respondents may by their conduct or acquiescence waive the 
right to object to a change of physician.  A claimant “may engage medical services if the 
employer has expressly or impliedly conveyed to the employee the impression that the 
employee has authorization to proceed in this fashion.”  Greager v. Industrial Commis-
sion, 701 P.2d 168, 170 (Colo. App. 1985); see also, Brickell v. Business Machines, Inc., 
817 P.2d 536 (Colo. App. 1990).  

 23. Authorized providers include those medical providers  to whom the claim-
ant is directly referred by the employer, as well as providers  to whom an ATP refers the 
claimant in the normal progression of authorized treatment.  Town of Ignacio v. Industrial 
Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002); City of Durango v. Dunagan, 939 
P.2d 496 (Colo. App. 1997).  Whether an ATP has made a referral in the normal pro-
gression of authorized treatment is  a question of fact for the ALJ.  Suetrack  USA v. In-
dustrial Claim Appeals Office, 902 P.2d 854 (Colo. App. 1995).

24. Respondents are liable to provide medical treatment that is reasonable 
and necessary to cure and relieve the effects  of the industrial injury.  Section 8-42-
101(1)(a), C.R.S. 2005.  The question of whether the claimant proved treatment is  rea-
sonable and necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192 (Colo. App. 2002).

25. The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant presents substantial evidence that future medical 
treatment will be reasonably necessary to relieve the effects of the injury or to prevent 
further deterioration of his  condition.  Grover v. Industrial Commission, 759 P.2d 705 



(Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. App. 
1995).  An award for Grover medical benefits is neither contingent upon a finding that a 
specific course of treatment has been recommended nor a finding that claimant is  actu-
ally receiving medical treatment.  Holly Nursing Care Center v. Industrial Claim Appeals 
Office, 992 P.2d 701 (Colo. App. 1999).  The claimant must prove entitlement to Grover 
medical benefits  by a preponderance of the evidence.  Lerner v. Wal-Mart Stores, Inc., 
865 P.2d 915 (Colo. App. 1993).  An award of Grover medical benefits should be gen-
eral in nature, subject to Respondents’ right to contest compensability, reasonableness 
and necessity.  Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 2003).  Post-
MMI medical benefits are available to relieve the effects  of the injury or prevent deterio-
ration of the claimant’s otherwise stable condition.  Stollmeyer v. Industrial Claim Ap-
peals Office, 916 P.2d 609 (Colo. App. 1995).  

26. The “law of the case” doctrine is a discretionary rule, which provides that 
issues that have been litigated and decided ordinarily should not be relitigated in the 
same proceeding.  Verzun v. Rouse, 660 P.2d 1301 (Colo. App. 1982).  The doctrine 
applies to decisions  of law rather than to the resolution of factual questions.  Mining 
Equipment v. Leadville Corp., 856 P.2d 81, 85 (Colo. App. 1993).

27. Applying the “law of the case” doctrine, the ALJ concludes from the prior 
order of ALJ Cain that Claimant initially selected Dr. Busse, D.C. as her authorized pro-
vider for the June 25, 2008 injury, as ordered by ALJ Cain.  Claimant was not referred to 
Dr. Yamamoto by Dr. Busse, D.C. and cannot change physicians  without permission of 
the Insurer or an ALJ.

28. Respondents position with respect to Dr. Yamamoto’s  status as an ATP is 
curious.  At the prior hearing before ALJ Cain, Respondents attempted to argue that Dr. 
Yamamoto should be considered the ATP instead of Dr. Busse, D.C.  Although ALJ Cain 
did not address this issue in his  order, Respondents now attempt to take a wholly differ-
ent position, i.e., that Dr. Yamamoto should not be considered an ATP because he does 
not stand in the chain of referral from Dr. Busse, D.C. and Claimant has not properly re-
quested a change of physician to Dr. Yamamoto.  The ALJ finds Respondents position 
unpersuasive.

29. The ALJ concludes that Insurer, by its  conduct, has acquiesced to Dr. Ya-
mamoto as an ATP.  As found, Dr. Yamamoto provided treatment to Claimant over a 
considerable period of time and that treatment was paid for by Insurer.  Dr. Yamamoto 
referred Claimant to Dr. Larimore, D. C. and that treatment was paid for by Insurer.  Fur-
ther, Insurer has utilized and relied upon Dr. Yamamoto’s opinion in filing a Final Admis-
sion in Claimant’s  case.  Respondents’ argument that this  was simply a “mistake” is  not 
persuasive.  Respondents’ argument that this “mistake” is uncontested by Claimant is 
consistent with Claimant’s position that Dr. Yamamoto should be considered an ATP.  

30. As found, Claimant has proven by a preponderance of the evidence that 
the treatment by Dr. Yamamoto and his referral of Claimant back to Dr. Larimore, D.C. 
for up to twelve (12) chiropractic treatments is reasonable and necessary to maintain 
Claimant’s condition after MMI and is related to the injury of June 25, 2008.  Dr. Lamb-



den’s opinion is not persuasive for several reasons.  First, Dr. Lambden believes that 
“something else” is at work in producing Claimant’s increased symptoms in August 2009 
but fails to specify what that “something else” is or where it is supported in the medical 
records.  There is no persuasive evidence that Claimant had sustained any type of in-
tervening event or injury prior to August 2009 that might be responsible for her in-
creased symptoms.  Dr. Lambden’s supposition that Claimant’s increased symptoms 
are emotional in origin is  nothing more than a supposition, and, as such is unpersua-
sive.  

31. Respondents and Dr. Lambden refer to the Division of Workers’ Compen-
sation’s Medical Treatment Guidelines in support of their position that further chiroprac-
tic care is  not reasonable and necessary.  The ALJ is  not persuaded.  An excerpt of the 
Treatment Guidelines  was admitted into evidence as Exhibit 9.  That excerpt contains 
the language from the Guidelines that “The recommendations in this guideline are for 
pre-MMI care and are not intended to limit post-MMI treatment.”  Thus, by their own 
provisions the Guidelines are not intended to be utilized in determining post-MMI treat-
ment issues.  Further, as recognized by Dr. Lambden, additional visits for chiropractic 
care can be utilized for exacerbations of an injury.  The ALJ finds and concludes that 
Claimant’s return to work at her usual job has exacerbated her condition to the extent 
that further treatment is necessary to maintain Claimant’s condition.  Regardless of 
whether Claimant has not sustained a subsequent injury for which she may receive chi-
ropractic care in the future, Claimant has established by a preponderance of the evi-
dence that such care was reasonable and necessary to maintain the condition related to 
her June 25, 2008 injury prior to the occurrence of any new injury in November 2009.

32. In light of the above findings and conclusions, the ALJ does not address 
the issue of whether Claimant’s counsel’s letter of August 1, 2009 should be considered 
a proper request for a change of physician.  See, Lutz v. Indus. Claim Appeals Office, 
24 P.3d 29 (Colo. App. 2000).

ORDER

 It is therefore ordered that:

 1. Dr. David Yamamoto, M.D. is an ATP and Dr. Michael Larimore, D.C. is an 
authorized chiropractic provider for purposes of Claimant’s June 25, 2008 injury.

 2. Insurer shall pay the expenses for Claimant’s treatment by Dr. Yamamoto 
beginning August 5, 2009 and for up to twelve (12) chiropractic visits with Dr. Larimore, 
D.C.  

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due.

All matters not determined herein are reserved for future determination.

DATED:  December 29, 2009



       Ted A. Krumreich

Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-669-749

ISSUES

The issues  determined herein are medical benefits for right shoulder surgery and maxi-
mum medical improvement (“MMI”).

FINDINGS OF FACT

1. On November 26, 2005 claimant, who was then 72 years old, sustained admitted 
industrial injuries when she slipped and fell forward onto her outstretched hands and 
knees in the break room of the employer. 

2. On December 6, 2005 claimant signed and dated a Workers’ Claim for Compen-
sation that describes that claimant was injured when she “tripped over chair leg.  Went 
flat on front side of me.  Hitting-breast.  Lt. shoulder and rt. knee.”  Claimant did not in-
dicate in her Claim for Compensation that she injured her right shoulder as a result of 
the fall.

3. Claimant submitted a handwritten statement documenting her accident to the 
employer.  The handwritten statement indicates that claimant “tripped, fell flat on right 
knee and rt. bust, hit left shoulder and hurt left pinky.”  Claimant did not indicate that she 
injured her right shoulder.

4. On November 26, 2005, claimant’s primary care provider, Dr. Mark Fraley, D.O., 
examined claimant, who reported that she “hit her right breast, twisted her right knee 
and right foot, and hit her left shoulder and left pinky on the floor when she fell.”  There 
is no mention in the report of claimant reporting right shoulder pain.  

5. On November 28, 2005 claimant was evaluated by authorized treating provider, 
Dr. Rosemary Greenslade, M.D.  Dr. Greenslade’s report indicates that claimant only 
reported pain in her right knee and left shoulder.  

6. On December 1, 2005 claimant was evaluated by authorized treating provider, 
Dr. Suzanne Malis.  Claimant continued to describe only right knee discomfort and left 
shoulder pain with limited movement.  



7. On December 5, 2005 claimant followed up with Dr. Greenslade and reported left 
shoulder and right knee pain.  At a follow up evaluation with Dr. Malis on December 5, 
2005, claimant again only reported pain complaints to her right knee and left shoulder. 

8. On December 9, 2005 claimant was evaluated by orthopedic surgeon, Dr. Timo-
thy O’Brien.  Claimant described to Dr. O’Brien that as a result of the work-related trip 
and fall incident, she injured her right knee and left shoulder.  Dr. O’Brien had previously 
treated the claimant for degenerative arthritis in her right knee, for which she had un-
dergone two total knee replacements.  Dr. O’Brien x-rayed claimant’s right knee and 
opined that claimant had sustained a contusion with a hematoma to the right knee, but 
otherwise had not sustained any appreciable damage to the pre-existing right total knee 
replacement.  Dr. O’Brien’s report does not indicate that the claimant described pain 
complaints in her right shoulder.

9. On December 9 and 20, 2005 claimant returned to Dr. Malis for follow up of her 
right knee and left shoulder complaints.  There is no indication in the reports stemming 
from these evaluations that the claimant reported right shoulder pain.  

10. Dr. Malis referred claimant for a magnetic resonance image (“MRI”) of the left 
shoulder and referred her to Dr. Wiley Jinkins, an orthopedic surgeon.

11. On January 4, 2006 claimant returned to Dr. O’Brien and described significant 
improvement in her right knee symptoms.  Dr. O’Brien’s report does not indicate that the 
claimant described pain complaints in her right shoulder.

12. On January 30, 2006 claimant underwent her initial evaluation with Dr. Jinkins.  
Dr. Jinkins’ report indicates that claimant described injuries to her “left knee, right knee, 
and left shoulder.”  Dr. Jinkins reviewed the MRI of the claimant’s left shoulder and rec-
ommended that she proceed with left shoulder surgery for repair of a large rotator cuff 
tear documented by MRI.  There is no indication in Dr. Jinkins’ report that the claimant 
reported right shoulder pain. 

13. On February 6, 2006 claimant consulted with Dr. Malis for ongoing complaints of 
right knee and left shoulder pain.  Dr. Malis’ report does not indicate that the claimant 
reported right shoulder pain.

14. Claimant underwent surgery for the left shoulder by Dr. Jinkins on February 22, 
2006.  On February 28, 2006 claimant followed up with Dr. Jinkins for a post-surgical 
consult.  Dr. Jinkins’ report does not indicate that claimant reported right shoulder pain 
complaints.

15. Claimant’s left shoulder was immobilized for approximately six weeks post-
surgery.  Claimant had made limited use of the left arm before the surgery.  She gradu-
ally increased use of the left arm beginning in approximately April 2006.  Claimant had 
been on narcotic pain medications since the work injury and remained on them until the 
summer of 2006.



16. Claimant followed up again with Dr. Malis on March 13, 2006, April 10, 2006, and 
May 1, 2006.  Claimant did not report any pain complaints in her right shoulder at any of 
these evaluations.  
17. On March 27, 2006 and May 26, 2006 claimant returned to Dr. Jinkins for follow 
up evaluations.  Again, claimant did not report right shoulder pain at either of these 
evaluations.  In his May 26, 2006 report, Dr. Jinkins noted that claimant was complain-
ing of left elbow and wrist pain.  Dr. Jinkins noted in his report that he performed an in-
jection in the claimant’s wrist and gave her a splint for her thumb.   

18. Claimant returned to Dr. Malis on June 1, 2006 and July 10, 2006.  Again, claim-
ant did not report at either of these evaluations that she was experiencing right shoulder 
pain.  

19. On June 23, 2006 claimant returned to Dr. Jinkins and again did not describe 
pain complaints in her right shoulder.  Dr. Jinkins noted in his June 23, 2006 report that 
the claimant was having more problems with her left elbow than with her left shoulder 
and that she was wearing a brace for her left wrist.  Dr. Jinkins recommended that 
claimant proceed with an MRI of her elbow and requested that she return for a follow up 
after the MRI of her elbow was completed.  

20. On July 10, 2006 claimant was evaluated by Dr. Jinkins.  At this evaluation, 
claimant described that she was having problems with her right shoulder, which she at-
tributed to overuse due to her inability to fully utilize her left shoulder.  Dr. Jinkins noted 
a positive impingement test.  Dr. Jinkins’ report notes that the claimant described having 
surgery to her right shoulder 25 years previously.  Dr. Jinkins noted in this report that the 
claimant also complained of left wrist pain, that she was wearing an immobilizer on her 
thumb, and that claimant had undergone an MRI of her left elbow, which revealed find-
ings consistent with bursitis.  

21. Later on July 10, 2008, Dr. Malis reexamined claimant, but recorded no com-
plaints of right shoulder pain. 

22. On July 28, 2006 claimant underwent her initial evaluation with authorized treat-
ing provider, Dr. Darrel Quick.  Dr. Quick’s report notes that the claimant described ex-
periencing the onset of right shoulder pain at the time of the initial fall.  Dr. Quick noted 
in his report that he was evaluating claimant without access to her medical file and that 
his report documented the claimant’s subjective reports regarding her medical history.  
Dr. Quick diagnosed right shoulder pain, which he thought was possibly compensatory.

23. On August 21, 2006 claimant returned to Dr. Jinkins and described that her left 
shoulder was doing fine and that her primary complaints were related to her left wrist.  
Dr. Jinkins further opined that he agreed with the recommendation from Dr. Quick to re-
fer claimant for an MRI of her thumb.  Dr. Jinkins’ report does not reference that claim-
ant reported right shoulder pain complaints.  



24. On September 1, 2006, Dr. Quick reexamined claimant and diagnosed bilateral 
shoulder myofascial pain right worse than left.  

25. Claimant returned to Dr. Jinkins on September 18 and October 16, 2006.  At 
these evaluations, Dr. Jinkins evaluated the claimant for pain complaints and injury to 
her left wrist, left shoulder, and left thumb.  Neither of the reports from these evaluations  
references that the claimant reported right shoulder pain.  

26. On November 10, 2006, Dr. Quick reexamined claimant and diagnosed shoulder 
girdle and cervical spine pain.  

27. On November 13, 2006 Dr. Jinkins discharged claimant from care to follow up as 
needed.  Dr. Jinkins noted in his report that the claimant was continuing to experience 
left wrist pain and that her left shoulder pain had improved significantly. The report does 
not indicate that claimant complained of right shoulder pain.

28. On December 8, 2006 claimant presented to Dr. Quick complaining of thumb 
pain.  Dr. Quick’s report does not indicate that claimant reported right shoulder pain.

29. On January 12, 2007 claimant presented to Dr. Quick complaining of left shoul-
der, right wrist, and right thumb pain.  Dr. Quick’s report does not indicate that claimant 
reported right shoulder pain.  Dr. Quick referred only to “shoulder girdle and cervical 
spine pain possibly related to left shoulder injury and subsequent surgery.”

30. On February 9, 2007, claimant complained to Dr. Quick about bilateral arm pain.  
Dr. Quick suspected basilar joint arthrosis in the right thumb.  He continued to note, 
“shoulder girdle and cervical spine pain possibly related to left shoulder injury and sub-
sequent surgery.”

31. On March 2, 2007 claimant presented to Dr. Quick complaining of left wrist and 
thumb pain.  Dr. Quick’s report does not indicate that claimant reported right shoulder 
pain, but he specified “left shoulder girdle and cervical spine pain possibly related to the 
left shoulder injury and subsequent surgery.”

32. On April 6, 2007 claimant was evaluated by Dr. Quick and described continued 
complaints of pain in her left hand and wrist.  Dr. Quick diagnosed claimant with left 
shoulder girdle and cervical spine pain, possibly related to left shoulder surgery.  The 
report does not indicate that the claimant described right shoulder pain.

33. On June 22, 2007, Dr. Quick reexamined claimant, who complained primarily of 
left thumb pain.  She reported that she was compensating more with her left arm and 
was still experiencing pain in her left elbow, left shoulder, and left shoulder girdle.  She 
also reported that she was compensating more with her right arm and suffering pain, 
especially right thumb pain.  Dr. Quick noted that the right arm pain was possibly related 
to compensation for the left arm problems.



34. On September 6, 2007 claimant underwent surgery on her left thumb performed 
by authorized provider, Dr. Conyers.
35. On January 21, 2008 claimant returned to Dr. Quick who diagnosed her with “left 
shoulder girdle and cervical spine pain, stable.”  The report does not indicate that the 
claimant described right shoulder pain.

36. On February 19, 2008 Dr. Conyers performed surgery on claimant’s right thumb. 

37. On March 31, 2008 claimant returned to Dr. Quick and reported a chief complaint 
of left knee pain.  Claimant also described soreness and “muscular knots” in her bilat-
eral shoulders.  Dr. Quick diagnosed claimant with “gradual recurrence of bilateral myo-
fascial shoulder girdle pain, which previously responded well to massage therapy.” 

38. On May 12, 2008 claimant returned to Dr. Quick and described pain and stiffness 
in her bilateral shoulders and neck, which was “responsive to massage therapy.”  Dr. 
Quick diagnosed claimant with “bilateral myofascial shoulder girdle and cervical spine 
pain.”  

39. On June 16, 2008, Dr. Quick noted that the insurer had approved referral to Chi-
ropractor Polvi for treatment of the neck and bilateral shoulder girdles.

40. On July 1, 2008, Chiropractor Polvi treated claimant.  By July 22, 2008, claimant 
reported 85% improvement and Dr. Polvi discharged her.

41. On August 4, 2008, Dr. Quick reexamined claimant, who reported improvement 
with chiropractic care, but increased pain after the chiropractic treatment stopped.  Dr. 
Quick referred claimant for additional chiropractic and massage therapy treatment.

42. On August 14, 2008 Carlos Cebrian, M.D. performed a medical records review at 
the request of the respondents.  Dr. Cebrian opined that claimant had reached MMI for 
all work-related conditions.  Dr. Cebrian opined that as a result of the November 26, 
2005 accident, claimant had sustained the following injuries: a left rotator cuff tear, a 
right knee contusion, a right breast contusion, a left foot sprain, and a left 5th finger 
sprain.  Dr. Cebrian opined that any injuries to claimant’s left knee, left elbow, right arm, 
left ankle, 4th metatarsal fracture and thoracic spine were not causally related to claim-
ant’s November 26, 2005 industrial accident. 

43. On September 22, 2008 Dr. Quick determined that claimant was at MMI for her 
industrial injuries.  Dr. Quick opined in his report that he had previously noted com-
plaints of shoulder girdle and cervical myofascial pain, which he suspected may be re-
ferred from her left shoulder rotator cuff tear.  Dr. Quick noted in his report that he had 
reviewed a copy of Dr. Cebrian’s August 14, 2008 report, which provided a thorough re-
cords review of claimant’s medical history predating her date of injury in this claim.  Dr. 
Quick noted in his report that there were some “additional issues beyond those ex-
pressed by Dr. Cebrian” which he felt were work-related.  Dr. Quick concluded that after 
having information regarding the claimant’s medical history that it was his opinion that 



claimant did not suffer from primary disorders to the cervical spine or right shoulder gir-
dle that were causally related to her industrial accident.  Dr. Quick assigned the claimant 
an impairment rating for injuries to her right thumb, right wrist, and left wrist.  This as-
sessment was in contrast to Dr. Cebrian’s opinion that these injuries were not causally 
related to the industrial accident.  Dr. Quick opined that claimant did not sustain any im-
pairment or injuries to her left knee.  Dr. Quick opined that the injuries related to claim-
ant’s November 26, 2005 industrial accident were the following:  left rotator cuff tear, left 
wrist injury, right wrist, right thumb pain, left elbow contusion, right knee contusion, and 
a minor exacerbation of pre-existing chronic depression.

44. On October 21, 2008, respondents filed a Final Admission of Liability (“FAL”) 
consistent with the findings of Dr. Quick.  Claimant objected to the FAL and requested a 
Division Independent Medical Examination (“DIME”).  Dr. Velma Campbell was selected 
to perform the DIME.  

45. On November 17, 2008, claimant reported to Dr. Quick that she had neck and 
bilateral shoulder pain that she attributed to stopping chiropractic treatment.  

46. On December 29, 2008 claimant presented to Dr. Quick complaining of increased 
right shoulder pain.  Dr. Quick noted that claimant had mild to moderately limited right 
shoulder range of motion.  Dr. Quick did not alter his previous assessment regarding 
causation of the claimant’s injuries.

47. On February 9, 2009, Dr. Quick again noted bilateral shoulder girdle pain.  

48. On March 5, 2009, Dr. Campbell performed the DIME.  Claimant reported a his-
tory of injury to her bilateral shoulders and bilateral knees.  She reported a history of 
right thoracic outlet (“TOS”) surgery 25 years earlier with some residual right arm symp-
toms.  Claimant reported recent increase in right shoulder symptoms, which Dr. Camp-
bell thought might be due to bursitis.  Dr. Campbell agreed with Dr. Quick’s determina-
tion that claimant reached MMI on September 22, 2008.  Dr. Campbell determined that 
the injuries related to claimant’s November 26, 2005 industrial accident were contusions 
and sprains to the right knee, left shoulder, bilateral hands, right breast, and left 5th digit, 
as well as situational depression, aggravation of degenerative joint disease and injuries 
to bilateral thumbs, left shoulder rotator cuff tear and right knee contusion.  Dr. Camp-
bell determined that claimant’s osteoarthritis to her left knee and need for a left knee ar-
throplasty were not causally related to the November 26, 2005 industrial accident.  Dr. 
Campbell further determined that injuries to claimant’s bilateral feet, bilateral elbows, 
cervical and lumbar spine, and persisting chronic depression and probable personality 
disorder were not causally related to claimant’s November 26, 2005 industrial accident. 
Dr. Campbell opined that claimant’s right arm and shoulder girdle pain were not causally 
related to her industrial accident.  She concluded that claimant suffered only a tempo-
rary exacerbation of myofascial pain syndrome.  

49. On March 12, 2009 Dr. Cebrian performed an IME for respondents.  Dr. Cebrian 
noted in his report that the claimant’s chief complaints were left knee pain, right shoul-



der pain, and cervical spine pain.  Dr. Cebrian’s report indicates that the claimant de-
scribed that in December 2005 she had an MRI of her left shoulder and around that time 
period began to notice that her right arm was hurting, which she believed was a result of 
overcompensation following her left shoulder injury.  Dr. Cebrian again opined in this re-
port that the injuries claimant sustained as a result of the November 26, 2005 industrial 
accident were a left rotator cuff tear, right knee contusion, right breast contusion, left 
foot sprain, and left 5th finger sprain.  Dr. Cebrian disagreed that claimant’s injuries to 
her bilateral thumbs were causally related to her work accident.  Dr. Cebrian again 
opined that claimant’s left knee pain and need for a total knee replacement were not 
causally related to claimant’s industrial accident.  Dr. Cebrian indicated in his report that 
the claimant had a longstanding history of polyarthritis in her bilateral shoulders, bilat-
eral knees, bilateral feet and hands and fingers.  Dr. Cebrian noted that the claimant 
had been recently diagnosed as a diabetic and that she was therefore at higher risk of 
developing adhesive capsulitis in her shoulders without any injury and that claimant had 
a history of fibromyalgia prior to her work injury.  Dr. Cebrian noted at the time of his 
evaluation the claimant had significantly worsened range of motion in her right shoulder, 
which he suspected could be related to adhesive capsulitis. Dr. Cebrian opined that al-
though claimant had described occasional right shoulder girdle complaints, her symp-
tomatology of right shoulder symptoms was not consistent with being causally related to 
the acute injury that occurred on November 26, 2005 or as a result of overcompensation 
from claimant’s left shoulder surgery.  

50. On March 30, 2009, Dr. Quick concluded that claimant’s right shoulder problems 
were preexisting.

51. On April 29, 2009, Dr. Daniel Peterson examined claimant, who reported worsen-
ing right shoulder symptoms.  Dr. Peterson’s report indicates that the claimant’s medical 
chart was not available for his review.  Dr. Peterson documented that the claimant felt 
her right shoulder symptoms were symptomatic secondary to overuse related to her left 
shoulder surgery, although claimant described that now all of a sudden she was unable 
to raise her right arm, which she acknowledged was an “acute change” and the claimant 
was extremely upset.  Dr. Peterson noted signs for positive impingement on the right 
side and referred claimant to Dr. Jinkins.  

52. On May 11, 2009 claimant returned to Dr. Quick and described bilateral shoulder 
girdle musculature pain and right shoulder tenderness with moderately limited active 
range of motion.  Dr. Quick reiterated his opinion in his report that he did not believe 
claimant’s right shoulder symptoms were causally related to her work accident.

53. On May 19, 2009 claimant underwent an evaluation with Dr. Jinkins.  Claimant 
described severe pain in her right shoulder.  Claimant reported that she injured her right 
shoulder at the same time that she injured her left arm in the November 26, 2005 indus-
trial accident.  Dr. Jinkins referred claimant for an MRI of her right shoulder and adminis-
tered an injection.  
54. On May 22, 2009 claimant underwent an MRI of her right shoulder, which re-
vealed a “tiny interstitial tear” of the supraspinatus tendon.  



55. On June 16, 2009 claimant returned to Dr. Jinkins, who recommended that 
claimant proceed with right shoulder surgery. 

56. On June 22, 2009 claimant returned to Dr. Quick, who again opined that he did 
not believe claimant's right shoulder injuries were causally related to her work accident.

57. On June 24, 2009 Dr. Cebrian reviewed updated medical records from Dr. Jinkins 
as well as claimant’s MRI report regarding her right shoulder.  Dr. Cebrian opined that 
the findings on the MRI were not caused by the claimant’s November 26, 2005 fall and 
were additionally not caused as a result of overcompensation from the immobilization of 
claimant’s left shoulder post surgery. 

58. On June 25, 2009, the insurer denied the request by Dr. Jinkins for authorization 
of the right shoulder rotator cuff surgery.

59. On July 15, 2009, Dr. Jinkins wrote that claimant had reported right shoulder pain 
in his initial examination on January 30, 2006.  Dr. Jinkins noted that claimant had been 
on narcotic medications due to her left shoulder and right knee injuries and that the nar-
cotics could mask the right shoulder pain.  He explained that trauma to the right rotator 
cuff could cause hemorrhage, which could then inflame and weaken the cuff, leading to 
the tear found three and one-half years later on the MRI.

60. On August 10, 2009, Dr. Cebrian wrote to disagree with Dr. Jinkins due to the 
temporal problems.

61. On October 13, 2009, Dr. Hugh McPherson, orthopedic surgeon, reviewed a 
complete set of the claimant’s medical records and opined that claimant’s right shoulder 
injuries were not causally related to her work accident.  In support of his opinion, Dr. 
McPherson noted that claimant’s report of right shoulder pain and symptomatology was 
significantly delayed following her November 26, 2005 industrial accident.  Further, Dr. 
McPherson articulated that the claimant had been receiving a course of chiropractic 
treatment and noted an 85% improvement in her cervical, thoracic, and superior trape-
zius region by the end of July 2008 from manipulation therapy.  Dr. McPherson noted 
that if the claimant’s symptoms at that time had been causally related to a rotator cuff 
tear that it is unlikely that she would have experienced any improvement in her symp-
toms.  Dr. McPherson opined that it would be improbable to experience a hemorrhage in 
the rotator cuff as a result of the November 26, 2005 fall and not have any documented 
symptoms in the right shoulder until five months post date of accident.  Based on this 
delay of reported symptomatology, Dr. McPherson opined that claimant’s right shoulder 
injuries could not be attributable to trauma.  

62. Dr. McPherson further opined that he did not believe claimant’s right shoulder in-
juries resulted from overcompensation from her left shoulder.  In support of his opinion, 
Dr. McPherson noted that there were large gaps of time as indicated in claimant’s 
treatment records when there were no defined symptoms that could be identified as true 



rotator cuff pathology for claimant’s right shoulder.  Claimant did have short periods of 
time when she was complaining of pain in the region of her right shoulder, but Dr. 
McPherson opined that these complaints appeared to be myofascial.  In support of this 
opinion, Dr. McPherson noted that claimant’s pain complaints were improved as a result 
of physical manipulation from her chiropractor.

63. Dr. McPherson opined that claimant has a longstanding history of right shoulder 
pathology, which predated her date of injury in this claim.  In 1995 claimant underwent 
an MRI of her right shoulder, which revealed tendon pathology in her right shoulder, and 
documented a pre-existing history of intermittent symptoms of right shoulder pain.  Dr. 
McPherson acknowledged that the claimant may have experienced pain complaints in 
her right shoulder as a result of overcompensation from the immobilization of her left 
shoulder, but Dr. McPherson opined that there was no underlying change to the pathol-
ogy in claimant’s right shoulder resulting from this overcompensation.  As for claimant’s 
left knee, Dr. McPherson opined that claimant’s left knee pain complaints were not 
causally related to the November 26, 2005 industrial accident.  

64. Claimant’s medical history prior to November 26, 2005 documents pre-existing 
injuries, degeneration, and waxing and waning pain complaints to the right shoulder.  
On December 23, 1980 claimant was evaluated by Lester Cramer, M.D. for pain com-
plaints in the neck, right upper extremity and right shoulder. On November 17, 1981 
claimant consulted with Gerald Pise, M.D. for neck, right shoulder, and right arm pain.  
On February 9, 1984 claimant was evaluated by David Roos, M.D. for pain complaints 
in the back of her neck and right shoulder.  Dr. Roos diagnosed claimant with “severe 
right shoulder tendonitis.”  Claimant returned to Dr. Roos on February 27, 1985 and de-
scribed pain in the right trapezius and right neck.  Dr. Roos’ report indicates that claim-
ant had an insidious onset of right shoulder pain in 1978. 

65. On July 24, 1995 Dr. Charles Ripp evaluated the claimant for right shoulder pain 
and arthritis.  Pursuant to a referral from Dr. Ripp, on July 25, 1995 claimant underwent 
an MRI of her right shoulder, which revealed tendinopathy.  On September 12, 1995 Dr. 
Ripp injected the claimant’s right shoulder to relieve pain complaints.  On December 6, 
1995 claimant presented to the ER after she fell four to five feet from a stepstool landing 
on her right shoulder.  

66. On March 13, 2003 claimant underwent an x-ray of her right shoulder, which re-
vealed degenerative changes.  On April 15, 2004 claimant was evaluated at Penrose 
Hospital and she was diagnosed with polyarthritis in her bilateral shoulders.  On Sep-
tember 17, 2004 claimant presented to Dr. Fraley complaining of shoulder pain.  Dr. 
Fraley noted that the claimant’s abduction was limited to 90 degrees with mild to mod-
erate pain.  
67. Dr. Cebrian and Dr. Campbell testified by deposition consistent with their reports.  
Dr. Campbell, Dr. Cebrian, and Dr. Jinkins testified at the hearing consistent with their 
reports.  



68. Until her deposition testimony, Dr. Campbell had not been aware that the May 
2009 MRI showed a partial tear of the right rotator cuff.  She admitted that claimant’s 
age, Type III acromion, and preexisting degenerative changes could result in a right ro-
tator cuff tear from the November 2005 fall onto her outstretched arm.  Dr. Campbell, 
however, explained that the temporal delay in reporting symptoms in the right shoulder 
make it unlikely that the tear occurred at that time.  She also agreed with Dr. Jinkins that 
trauma to the right shoulder might accelerate the degenerative process in the rotator 
cuff.  She concluded, however, that the medical records do not provide a sufficient indi-
cation of accelerating a cuff tear in this case.  She noted that the time frame of claim-
ant’s symptoms did not make it probable that overuse after the work injury led to the cuff 
tear.  Claimant’s 2006 and 2008 right shoulder pain was more likely due to myofascial 
pain, as demonstrated by her improvement with treatment.  Consequently, Dr. Campbell 
determined that the right shoulder rotator cuff surgery recommended by Dr. Jinkins is 
not reasonably necessary to cure or relieve the effects of the work injury and claimant is 
at MMI for the work injury.

69. Claimant has failed to prove by clear and convincing evidence that Dr. Campbell 
erred in determining that claimant was at MMI for the work injury.  Dr. Campbell’s de-
meanor revealed her to be a very careful, attentive, conscientious physician witness.  
The contrary causation opinion by Dr. Jinkins does not demonstrate that it is highly 
probable or free from serious or substantial doubt that Dr. Campbell’s determination is 
wrong.  Dr. Jinkins is certainly an experienced and knowledgeable orthopedic surgeon.  
He could not, however, determine when claimant suffered the right cuff tear.  His skill as 
a surgeon does not provide him with a better basis for making causation decisions in 
the claim.  He provided a medically plausible explanation that trauma could lead to 
hemorrhage, which could lead to inflammation and additional degeneration of the ten-
don until it developed a partial tear.  Dr. Jinkins admitted that claimant did not report 
right shoulder pain in his initial January 30, 2006 examination.  Claimant reported nu-
merous other developing symptoms, which were recorded and treated.  She did not, 
however, report any right shoulder pain until July 2006 and that pain resolved.  By No-
vember 2006 the claimant had use of her left shoulder and there was no need to over-
compensate with the right shoulder for left shoulder immobilization.  Claimant subse-
quently had left thumb surgery in September 2007 and then right thumb surgery in Feb-
ruary 2008, which probably altered her use of her arms.  She clearly had recurrent neck 
and bilateral shoulder girdle pain, but the chiropractic treatment in 2008 improved the 
symptoms.  The first mention of limited range of motion in the right shoulder was not un-
til December 29, 2008.  Nobody knows how or when the right cuff tear occurred.  The 
record evidence does not demonstrate by clear and convincing evidence that Dr. 
Campbell’s determinations are incorrect.  Claimant is at MMI for the work injury and the 
right rotator cuff surgery is not reasonably necessary to cure or relieve the effects of the 
work injury.

CONCLUSIONS OF LAW

1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the 
DIME with regard to MMI shall only be overcome by clear and convincing evidence.   



Montoya v. Industrial Claim Appeals Office, 203 P.3d 620 (Colo. App. 2008); Brownson-
Rausin v. Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. App. 2005).  Because 
the issue of MMI inherently requires a determination of whether there is  a causal rela-
tionship between the claimant's condition and the industrial injury, the DIME physician's 
findings concerning causation must also be overcome by clear and convincing evi-
dence.  See Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998); Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-278 (Industrial Claim Ap-
peals  Office, October 29, 1999).  A fact or proposition has been proven by "clear and 
convincing evidence" if, considering all the evidence, the trier-of-fact finds it to be highly 
probable and free from serious or substantial doubt.  Metro Moving & Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995).  In this  case, the DIME, Dr. Campbell, deter-
mined that claimant was at MMI.  Consequently, claimant must prove by clear and con-
vincing evidence that this determination is incorrect.

2. “Maximum medical improvement” is defined in Section 8-40-201(11.5), 
C.R.S. as:

A point in time when any medically determinable physical or 
mental impairment as a result of injury has become stable 
and when no further treatment is reasonably expected to im-
prove the condition.  The requirement for future medical 
maintenance which will not significantly improve the condi-
tion or the possibility of improvement or deterioration result-
ing from the passage of time shall not affect a finding of 
maximum medical improvement.  The possibility of im-
provement or deterioration resulting from the passage of 
time alone shall not affect a finding of maximum medical im-
provement.

Reasonable and necessary treatment and diagnostic procedures are a prerequisite to 
MMI.  MMI is largely a medical determination heavily dependent on the opinions of medi-
cal experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 4-410-548, & 4-
410-551 (Industrial Claim Appeals Office, February 1, 2001).  As found, claimant has failed 
to prove by clear and convincing evidence that the MMI determination by the DIME is in-
correct.
  

ORDER

 It is therefore ordered that:

1. Claimant’s claim for medical benefits in the form of authorization for the 
right shoulder surgery by Dr. Jinkins is denied and dismissed.

2. All matters not determined herein are reserved for future determination.

DATED:  December 30, 2009  Martin D. Stuber
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Administrative Law Judge
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-657-188

ISSUES

 Whether Claimant’s Petition to Re-Open on the basis of change of condition 
should be granted.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant sustained an admitted injury to her back on June 16, 2005.  At 
the time of her injury Claimant was President of Employer, a homeowner’s association.

 2. Following the injury, Dr. Jill Castro, M.D. became Claimant’s ATP for the 
June 16, 2005 injury.

 3. Dr. Castro placed Claimant at MMI as of September 20, 2006.  At MMI, Dr. 
Castro assigned Claimant 20% whole person impairment.  Dr. Castro recommended 
maintenance medical treatment including follow up visits with the physician to address 
any pain flare-ups or medication issues.  

 4. Insurer filed a Final Admission of Liability on September 10, 2007 admit-
ting to the 20% whole person impairment in accordance with Dr. Castro’s opinion and 
admitting for medical treatment after MMI.

 5. Claimant returned to Dr. Castro on October 27, 2006 noting a pain flare in 
the right flank region.  Dr. Castro opined that Claimant remained at MMI.

 6. Dr. Castro authored a report dated December 7, 2006 clarifying Claimant’s 
permanent work restrictions.  In this report, Dr. Castro stated that Claimant may have 
flare-up days.

 7. Claimant returned to Dr. Castro on January 31. 2007 because of in-
creased back pain.  Dr. Castro continued Claimant on her previous restrictions.

 8. Dr. Castro re-evaluated Claimant on April 17, 2007.  Dr. Castro noted that 
Claimant had been evaluated by Dr. Douglas Wong, M.D. who did not feel Claimant had 
a surgical spine.  Dr. Castro suggested Claimant participate in a daily exercise program.

 9. Dr. Castro evaluated Claimant on August 30, 2007 and noted that she 
continued with chronic back pain.  Dr. Castro recommended continued follow-up visits 



and medications.  Dr. Castro evaluated Claimant on October 21, 2008 and noted that 
Claimant continued to experience chronic lower back pain and that Claimant remained 
on medications  for pain management.  Dr. Castro stated, and it is  found, that Claimant 
had no other new injuries or abnormalities that would contribute to her current symp-
toms.

 10. Claimant testified that her condition worsened in March 2009 as she felt 
she was experiencing more pain than at the time she was placed at MMI.  Claimant tes-
tified that she was now on different medications than at the time of MMI and that her 
daily usage of medications had increased since MMI.

 11. Claimant filed a Petition to Re-Open based upon change in medical condi-
tion dated July 10, 2009.  In support of her Petition to Re-Open Claimant attached a 
March 18, 2009 report from Dr. Castro.

 12. Dr. Castro saw Claimant for follow-up on March 18, 2009.  Dr. Castro 
noted that Claimant continued to struggle with chronic low and mid back pain.  Dr. Cas-
tro noted that Claimant’s  pain increased with increase in activities.  Dr. Castro’s as-
sessment was: “Continued chronic back pain with underlying degenerative disc 
changes.”

 13. Dr. Castro again evaluated Claimant on August 19, 2009 and noted that 
she has continued to struggle with chronic low back pain.  Dr. Castro reviewed recent X-
rays and diagnostic studies and stated that they did not show any significant change 
with regard to degenerative changes in the lumbosacral spine.  Dr. Castro’s  assessment 
included: “History of chronic lumbar hypertonicity with previous history of trauma.”  Dr. 
Castro opined, and it is found, that Claimant did not require any surgical intervention for 
her back at that point.  Dr. Castro opined that Claimant remained on medical mainte-
nance treatment and that her MMI status had not changed.

 14. Claimant was evaluated by orthopedist Dr. Hugh McPherson, M.D. on Oc-
tober 21, 2009.  Dr. McPherson reviewed a significant amount of medical records con-
cerning Claimant’s past medical treatment and surgery for the injury of June 16, 2005.  
Dr. McPherson did not have a clear indication as to the manner in which Claimant’s 
symptoms were worsening it appeared that Claimant had had ongoing low back pain 
since her injury.  Dr. McPherson opined, and it is  found, that the records  indicated that 
Claimant’s lumbar spine did not show significant degenerative change and that Claim-
ant did not present as an appropriate candidate for surgical intervention on her lumbar 
spine.  Dr. McPherson opined that Claimant remained at MMI and that the maintenance 
therapy measures that had been followed remained reasonable and necessary.

 15. At the request of Respondents Claimant was evaluated by Dr. Henry Roth, 
M.D. on October 30, 2009.  Dr. Roth performed an extensive review of the medical re-
cords from Claimant’s treatment for the work injury and also physically examined Claim-
ant.  Claimant stated to Dr. Roth that basically she was the same but was not getting 
better and was using more pain medication.  Dr. Roth opined that Claimant remained at 
MMI and that there was no clinically appreciable worsening of condition.  



 16. Dr. Roth testified at hearing that although Claimant is currently taking 
more medication it is the same type of medication that she was prescribed at the time of 
MMI.  Dr. Roth further testified that adjustment of medications if part of maintenance 
treatment and that it is expected that chronic pain will “wax and wane”.  Dr. Roth opined 
that there was nothing else medically to provide to Claimant for her condition.  Dr. Roth 
admitted that his range of motion measurements may result in an increased impairment 
rating but that range of motion is variable from one examination to the next.  

 17. The ALJ finds  the opinions of Dr. Castro, Dr. McPherson and Dr. Roth as 
to Claimant’s MMI status  to be credible and persuasive.  Claimant remains at MMI for 
the injury of June 16, 2005.

 18. Claimant has  failed to prove by a preponderance of the evidence that she 
has sustained a change in her physical condition related to the compensable injury of 
June 16, 2005.  The opinions of Dr. Castro, Dr. McPherson and Dr. Roth are credible 
and persuasive to establish that Claimant has not suffered a change or worsening of her 
physical condition sufficient to support a re-opening.

 19. Claimant continues to receive reasonable and necessary maintenance 
medical treatment under the direction of her ATP, Dr. Castro, which is being paid for by 
Insurer.  

 20. Claimant has failed to carry her burden of proof to show the necessary 
elements for re-opening.  

CONCLUSIONS OF LAW

21. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is  to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of prov-
ing entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, su-
pra.   A preponderance of the evidence is  that which leads the trier-of-fact, after consid-
ering all of the evidence, to find that a fact is  more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the 
rights of respondents.  Section 8-43-201, supra.  A Workers' Compensation case is  de-
cided on its merits.  Section 8-43-201, supra.  

22. The Judge's  factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

23. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-



tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  

24. Section 8-43-303(1), C.R.S., provides that an award may be reopened on 
the ground of, inter alia, change in condition.  The claimant shoulders the burden of 
proving her condition has  changed and her entitlement to benefits by a preponderance 
of the evidence.  Section 8-43-201; Berg v. Industrial Claim Appeals Office, 128 P.3d 
270 (Colo. App. 2005); Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 
1986).  A change in condition refers  either to change in the condition of the original 
compensable injury or to a change in the claimant's physical or mental condition that 
can be causally related to the original injury.  Jarosinski v. Industrial Claim Appeals Of-
fice, 62 P.3d 1082 (Colo. App. 2002); Chavez v. Industrial Commission, 714 P.2d 1328 
(Colo. App. 1985).  Reopening is warranted if the claimant proves that additional medi-
cal treatment or disability benefits are warranted.  Reopening is not warranted if once 
reopened, no additional benefits  may be awarded.  Richards v. Industrial Claim Appeals 
Office, 996 P.2d 756 (Colo. App. 2000); Dorman v. B & W Construction Co., 765 P.2d 
1033 (Colo. App. 1988).  

 25. Reopening is not required based upon a worsened condition whenever 
evidence shows an increased impairment rating following MMI.  Heinicke v. Indus. Claim 
Appeals Office, 197 P.3d 220 (Colo. App. 2008).  No statutory limitation exists on the 
number of times a claimant may petition to re-open a claim.  Graden Coal Co. v. Ytuar-
ralde, 137 Colo. 527, 328 P.2d 105 (1958).

 26. As found, Claimant has failed to sustain her burden of proof for reopening 
based upon a change in condition.  The credible and persuasive opinion of her ATP, Dr. 
Castro, supported by the further credible and persuasive opinions of Dr. McPherson and 
Dr. Roth, is  that Claimant remains at MMI.  As opined by Dr. Roth, and supported by the 
reports of Dr. Castro and Dr. McPherson, Claimant has  a chronic back pain condition 
that can at times be expected to increase in severity.  This increase in pain does not, by 
itself, show that Claimant has had a change in condition sufficient to support reopening.  
Similarly, that Claimant requires more or different medications at this  time for her 
chronic pain condition does not mean that Claimant’s underlying condition has changed.  
The reports and opinions of Dr. Castro, Dr. McPherson and Dr. Roth all indicate that no 
change in Claimant’s underlying condition has occurred.  And, although Dr. Roth con-
ceded in his testimony that his range of motion measurements would support a higher 
impairment rating (by 2%) than what was assigned by Dr. Castro at MMI, this does not 
require the ALJ to reopen the claim.  

 27.  Further, the ALJ concludes that reopening is not warranted here as no addi-
tional benefits can be awarded.  Insurer admitted to medical benefits after MMI and 
those benefits  continue to be provided to Claimant under the care of her ATP, Dr. Cas-
tro.  Claimant has not persuasively identified any additional medical treatment that could 
be provided to her or any medical treatment that has been denied by Respondents.  
Thus, even if reopened, there would be no additional medical treatment to be awarded 



other than the treatment Claimant is already receiving at the direction of her ATP and 
which has been admitted to and is being paid for by Respondents. 

ORDER

 It is therefore ordered that:

 1. Claimant Petition to Re-Open dated July 10, 2009 is denied and dis-
missed.

DATED:  December 30, 2009

       

Ted A. Krumreich
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-777-652

ISSUES

¬ Did the claimant prove by a preponderance of the evidence that the insurer is 
subject to penalties under § 8-43-304(1), C.R.S., because it dictated medical treatment 
in violation of § 8-43-503(3), C.R.S.?
¬ Was the claimant’s Application for Hearing deficient under § 8-43-304(4), C.R.S., 
because it did not specifically plead the grounds on which the penalty was sought?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following find-
ings of fact:

At hearing, the parties stipulated to the resolution of certain issues that were then 
pending.  The parties stipulated that effective November 1, 2009, the claimant’s average 
weekly wage shall be increased to $316.79 per week based on COBRA health insur-
ance benefits.  The parties stipulated that the claimant is  entitled to a general award of 
ongoing medical benefits after maximum medical improvement, subject to the respon-
dents’ right to contest the reasonableness and necessity of specific treatments.  The 
parties stipulated that the claimant is not responsible for the payment of medical bills 
presented to Colorado Rehabilitation and Occupational Medicine.  

On September 19, 2008, the claimant sustained a low back injury in the State of 
Kansas while working for the employer.  The claimant returned to Colorado where Dr. 
Eric Tentori, D.O., became an authorized treating physician (ATP).



The claimant credibly testified that during the course of treatment Dr. Tentori referred 
the claimant to Dr. Barry Ogin, M.D.  The ALJ finds that this referral occurred in the 
normal progression of authorized treatment, and infers from the medical records of both 
physicians that the referral was  for the purpose of diagnosing, evaluating, and treating 
the claimant’s industrial injury.  In connection with the referral from Dr. Tentori, Dr. Ogin 
examined the claimant on December 5, 2008.   Dr. Ogin noted that the claimant had un-
dergone an MRI that revealed a small disc protrusion at L5-S1 “that may be causing 
some L5-S1 nerve root irritation,” and he recommended the claimant try a one-time 
epidural steroid injection.  Dr. Ogin also indicated to the claimant that he needed to “get 
stronger” and directed the claimant to continue with his exercise program.

 On December 29, 2009, Dr. Tentori noted the claimant was scheduled to see Dr. 
Ogin later in the day, and that he was “awaiting specialist recommendations.”  

On December 29, 2008, Dr. Ogin noted that he intended to set the claimant up for 
“an electrodiagnostic evaluation to see if he has any physiologic evidence of radiculopa-
thy.”  On December 29, 2008, Dr. Ogin issued a script for an EMG to rule out radiculo-
pathy.  Dr. Ogin also noted that the claimant had undergone an epidural steroid injec-
tion, but this had not provided significant relief of the claimant’s symptoms.

The evidence in this  case contains a series of computer-generated documents bear-
ing the title “Claim Notes.”  Although respondents’ counsel initially objected to these 
notes on grounds  of “foundation” and hearsay, that objection was withdrawn and the 
notes were admitted without objection.  The ALJ infers from the evidence in the record 
that these notes were authored by Ms. Sandra Shefman (Shefman).  Shefman testified 
that she was the insurance adjuster on the claim until it was reassigned to someone 
else in September 2009.  The notes  refer to events that occurred while Shefman was 
still adjusting the claim in January 2009.  As noted below, Shefman testified concerning 
her participation in some of these events, and during her testimony referred to “her” 
notes. 

There is  no credible or persuasive evidence that Dr. Ogin’s December 29, 2008, 
script for an EMG reached the insurance adjuster, Shefman.  However, the Claim Notes 
reflect that on January 8, 2009, “Nancy,” a staff member at Dr. Ogin’s office, telephoned 
Shefman concerning an EMG scheduled with Dr. Ogin on January 9, 2009.  Ms. Shef-
man’s note concerning this  telephone conversation reflects that she advised “Nancy” 
that “if EMG then we would want NCV also and to have it done thru One Call; she said 
that it is directing care and I told her that it is for quality assurance.”  

Shefman credibly testified that One Call (OC) is  a “gatekeeper” organization that the 
insurer uses for the purpose of authorizing medical providers to administer diagnostic 
tests such as EMG’s, ultrasound examinations, and MRI’s.  Shefman explained that the 
insurer uses OC to control the “quality” of medical tests administered to claimants  and 
to insure that the test results are sent by email to the medical providers and the insurer 
on the same date they are obtained.  Shefman explained that OC promotes quality con-
trol of medical tests by “vetting” medical providers and the facilities where tests are per-
formed.  Shefman explained that the insurer has a policy requiring providers  to go 



through OC when requesting medical tests, but stated the insurer would authorize tests 
to be performed by some other provider if there was written documentation of a referral 
by an ATP.

Consistent with the Claim Notes, Shefman testified that she recalled the January 8, 
2009, telephone conversation with Dr. Ogin’s office.  She advised Dr. Ogin’s office that 
she would authorize the EMG through OC and directed that Dr. Ogin’s office telephone 
OC to get clearance for the EMG.

On January 9, 2009, Dr. Ogin telephoned Ms. Shefman and left a message that, in 
his opinion, Ms. Shefman was dictating care by refusing to authorize the EMG.  As re-
flected in her note of January 9, 2009, Ms. Shefman returned the call to Dr. Ogin’s office 
and left a message with “Susan” stating that, “EMG runs through One Call is not direct-
ing care; told them not auth by them and will not be paid for if they do it, not emer-
gency.”  Ms Shefman admitted in her testimony that she authored this note, that she 
had received the message from Dr. Ogin’s office, that she returned the call and advised 
“Susan” that running the referral through OC was not “dictating care,” and that the EMG 
would not be paid for because it was not an emergency.

Dr. Ogin’s  office note of January 9, 2009, reflects that he had scheduled the claimant 
for the EMG but “was not authorized to perform it.”  Dr. Ogin further stated that he dis-
cussed the case with Dr. Tentori and that Dr. Tentori had “sent in a referral once again 
for the electrodiagnostic evaluation to be performed by myself.”

On January 9, 2009, the claimant returned to Dr. Tentori.  Dr. Tentori noted the 
claimant was “examined earlier in the day by the involved physiatrist, Dr. Ogin.”  Dr. Ten-
tori further stated that, “it was felt that an EMG/nerve conduction study could have [sic] 
performed.”  However, Dr. Tentori stated there “was some kind of issue regarding 
authorization” and it was “being looked into.”  Dr. Tentori then wrote a referral to Dr. 
Ogin for an electrodiagnostic evaluation of the left lower extremity radicular complaints, 
and recommendations for additional treatment.  The referral for the EMG was purport-
edly faxed to someone named “Katherine” at the insurer.

Shefman denied that she had ever seen Dr. Tentori’s  January 9, 2009, written refer-
ral to Dr. Ogin.  She further testified on cross-examination that she had reviewed Dr. 
Tentori’s “chart notes” and that they contained a referral to Dr. Ogin.  However she also 
testified that that she would not interpret Dr. Tentori’s January 9, 2009, office note as a 
referral to Dr. Ogin for purposes of conducting an EMG study.  Ms. Shefman’s  note from 
January 9, 2009, states that she received an incoming medical report from Dr. Tentori 
and that, “Dr. Odgin [sic] saw earlier; EMG/NCV needed, working but ER not respecting 
limitations.”  Shefman testified that she contacted Dr. Tentori’s office and gave them the 
telephone number for OC, but did not obtain a written referral from Dr. Tentori that he 
wanted the EMG to be performed through OC.

Shefman admitted that her notes do not document any instance in which she re-
quested Dr. Ogin or Dr. Tentori to provide written documentation of a referral from Dr. 
Ogin to Dr. Tentori.



At some date after January 9, 2009, Annabelle Ruiz (Ruiz), a representative of the 
claimant’s attorney’s law firm, contacted Shefman and advised her that Dr. Tentori had 
referred the claimant to Dr. Ogin for an EMG.  Shefman replied that she would authorize 
and EMG only through OC.  Ruiz advised Shefman that in her opinion Shefman was 
dictating care by refusing to authorize an EMG with Dr. Ogin.  The exact date of this 
conversation is not clear from the record.  

On January 21, 2009, Shefman’s Claim Notes  state that she had received a letter 
from the claimant’s attorney alleging that she was denying medical care by requiring 
that the EMG be conducted through OC.

On January 26, 2009, Dr. Kathy McCranie, M.D., performed the EMG that Dr. Ogin 
originally intended to perform on January 9, 2009.  The ALJ finds that this  delay in the 
performance of the EMG is attributable to Shefman’s refusal to authorize Dr. Ogin to 
perform the EMG unless he went through OC, and Shefman’s insistence that the EMG 
be authorized through OC.

The claimant proved it is more probably true than not that on January 9, 2009, 
Shefman, while acting as the insurer’s representative adjusting the claim, refused to 
authorize Dr. Ogin to perform the EMG on the claimant.  Specifically, the ALJ finds that 
the weight of the evidence establishes that on January 8, 2009, Dr. Ogin’s office con-
tacted Shefman to ascertain that the insurer would authorize the EMG.   However, 
Shefman advised Dr. Ogin’s  office that he was not authorized to perform an EMG with-
out first contacting OC and securing its  approval to perform the EMG.  Shefman’s posi-
tion concerning the EMG was consistent with the insurer’s policy requiring that all medi-
cal testing procedures be authorized through OC in its  role as  the insurer’s designated 
“gatekeeper.”  On January 9, 2009, Shefman reiterated the insurer’s  position when she 
left a message with Dr. Ogin’s office advising that the EMG would be authorized only if it 
was “run through” OC, and that the insurer would not pay for the EMG if Dr. Ogin failed 
to act accordance with the requirement that he procure approval from OC.  

The claimant proved it is  more probably true than not that by January 9, 2009, 
Shefman knew that Dr. Ogin was an ATP based on the referral from Dr. Tentori.  Shef-
man acknowledged that she was privy to Dr. Tentori’s  “chart notes.”  At least by Decem-
ber 29, 2009, Dr. Tentori’s notes refer to Dr. Ogin as the “involved physiatrist.”  The De-
cember 29 notes further state that the claimant had received an injection from Dr. Ogin, 
that the claimant was scheduled to see Dr. Ogin on December 29, and Dr. Tentori was 
awaiting Dr. Ogin’s recommendations.  The weight of the evidence establishes that 
Shefman refused to authorize Dr. Ogin to perform the EMG not because she doubted or 
questioned whether Dr. Ogin was authorized to treat the claimant’s industrial injury, but 
because Dr. Ogin had not “gone through” OC in accordance with the insurer’s  “gate-
keeper” policy.  Indeed, Shefman never asked either Dr. Tentori or Dr. Ogin to provide a 
copy of a “written referral” by Dr. Tentori authorizing Dr. Ogin to perform the EMG.  Fur-
ther, Shefman admitted that she had no reason to doubt that Dr. Ogin was competent to 
perform the EMG.



The ALJ finds t the claimant proved it is more probably true than not that Shefman, 
as representative of the insurer, violated § 8-43-503(3), C.R.S., by dictating the “dura-
tion” of the claimant’s  treatment.  Specifically, on January 9, 2009, Shefman refused to 
grant authorization to Dr. Ogin to perform the EMG.  At that time Shefman knew that 
Ogin was an ATP.  The ALJ infers that Shefman knew that refusal of authorization for 
the EMG and imposition of the “gatekeeper” requirement on Dr. Ogin would delay per-
formance of the EMG.  In fact, Shefman desired to delay the EMG as evidenced by her 
threat not to pay for it unless Dr. Ogin first contacted OC and secured its approval.  
There is no credible or persuasive evidence that Shefman ever explained or told Dr. 
Ogin that he could circumvent the “gatekeeper” procedure by providing a written referral 
from Dr. Tentori, and the ALJ finds  that Shefman did not tell Ogin of this procedure.  
Shefman admitted that the Claim Notes do not document that she ever communicated 
such a procedure to Dr. Tentori or Dr. Ogin.

The ALJ finds that Shefman’s conduct was not objectively reasonable.  Shefman did 
not present any credible or persuasive testimony or evidence that her actions with re-
spect to the EMG were predicated on a rational argument concerning the law or evi-
dence.  In her testimony Shefman did not point to any statute, rule or other authority that 
authorizes, or arguably authorizes, an insurer to require a legally designated ATP to be 
“vetted” by an insurer-designated “gatekeeper” prior to performing medically necessary 
diagnostic procedures.  Neither did Shefman cite any unique factual circumstances, 
other than the gatekeeper policy, that would support the conclusion that Dr. Ogin was 
not authorized to perform the EMG.  

The ALJ finds that the claimant proved it is more probably true than not Shefman’s 
conduct was in violation of § 8-43-503(3).  The claimant proved it is more probably true 
than not that Shefman dictated the duration of the claimant’s treatment by delaying the 
medically necessary EMG requested by ATP Ogin.  By imposing the requirement that 
Dr. Ogin go through the “gatekeeper” process the duration of the claimant’s  treatment 
was lengthened.

In the respondent’s position statement the insurer advances the theory that there 
was no violation of § 8-43-503(3) because diagnostic procedures, including the EMG 
prescribed by Dr. Ogin, do not constitute “treatment” for purposes of the statute.  First, 
the ALJ finds that prior to the hearing Shefman never advanced this  legal theory as a 
basis for refusing to authorize the EMG on January 9, 2009.  Second, the ALJ finds that 
this  theory does not constitute a rational or reasonable argument justifying the refusal to 
authorize the EMG. 

On August 21, 2009, the claimant’s counsel filed an Application for Hearing.  As one 
of the issues counsel checked a box next to the word “Penalties.”  Counsel described 
the alleged penalty as: “Dictated care in violation of § 8-43-503(3).”

CONCLUSIONS OF LAW

The claimant seeks the imposition of penalties  on the insurer, pursuant to § 8-43-
304(1), C.R.S., for “dictating” the “type or duration” of medical treatment in violation § 8-



43-503(3), C.R.S.  Essentially, the claimant argues that Dr. Ogin was authorized to per-
form the EMG, and that the insurer’s refusal to authorize it on January 9, 2009, 
amounted to improper dictation of medical treatment within the meaning of statute.  The 
insurer argues that the evidence demonstrates that the insurer did not dictate any facet 
of the care including the physician, type or duration of treatment.  The respondent fur-
ther argues that an EMG does not constitute “treatment” for purposes of § 8-43-503(3), 
but is instead a ”diagnostic procedure.”  The ALJ agrees with the claimant.

GENERAL PRINCIPLES CONCERNING IMPOSITION OF PENALTY FOR DICTATING 
CARE IN VIOLATION OF SECTION 8-43-503(3), C.R.S.

 As the moving party, the claimant bears  the burden of proof by a preponderance 
of the evidence to establish the right to penalties under § 8-43-304.  Pioneer Hospital v. 
Industrial Claim Appeals Office, 114 P.3d 97 (Colo. App. 2005); § 8-43-201, C.R.S.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).

Whether statutory penalties may be imposed under § 8-43-304(1), C.R.S. in-
volves a two-step analysis.  The statute provides for the imposition of penalties of up to 
$500 per day where the insurer “violates any provision of article 40 to 47 of [title 8], or 
does any act prohibited thereby, or fails  or refuses to perform any duty lawfully enjoined 
within the time prescribed by the director or the panel, for which no penalty has been 
specifically provided, or fails, neglects or refuses to obey any lawful order made by the 
director or panel…”  Thus, the ALJ must first determine whether the insurer’s conduct 
constitutes a violation of the Act, a rule, or an order.  Second, the ALJ must determine 
whether any action or inaction constituting the violation was objectively unreasonable.  
The reasonableness of the insurer’s action depends on whether it was based on a ra-
tional argument based in law or fact.  Jiminez v. Industrial Claim Appeals Office, 107 
P.3d 965 (Colo. App. 2003); Gustafson v. Ampex Corp., W.C. No. 4-187-261 (I.C.A.O. 
August 2, 2006), but see, Pioneers Hospital v. Industrial Claim Appeals Office, supra 
(standard is less rigorous standard of “unreasonableness”).  However, there is no re-
quirement that the insurer knows that its actions were unreasonable.  Pueblo School 
District No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 1996).

 The question of whether the insurer’s conduct was objectively reasonable ordi-
narily presents a question of fact for the ALJ.  Pioneers Hospital v. Industrial Claim Ap-
peals Office, 114 P.3d 97 (Colo. App. 2005).  A party establishes a prima facie showing 
of unreasonable conduct by proving that an insurer violated the Act or a rule of proce-
dure.  If the claimant makes such a prima facie showing the burden of persuasion shifts 
to the insurer to show its conduct was  reasonable under the circumstances.  Pioneers 
Hospital v. Industrial Claim Appeals Office, supra, Human Resource Co. v. Industrial 
Claim Appeals Office, 984 P.2d 1194 (Colo. App. 1999).

POOF OF VIOLATION OF ACT AND REASONABLENESS OF CONDUCT



 The claimant contends the insurer is subject to penalties  under § 8-43-304(1) be-
cause the refusal of Shefman to authorize an EMG to be performed by Dr. Ogin violated 
§ 8-43-503(3), a provision of the Act.  That statue provides as follows:

Employers, insurers, claimants, or their representatives  shall not dictate to 
any physician the type or duration of treatment or degree of physical im-
pairment.  Nothing in this  subsection (3) shall be considered to abrogate 
any managed care or cost containment measures authorized in articles 40 
to 47 of this title.

 The ICAO has held that § 8-43-503(3) precludes an insurer or its representative 
from “issuing commands to a treating physician concerning the type or duration of 
treatment to be provided to the claimant.”  Williams v. City of Colorado Springs, W.C. 
No. 4-565-576 (ICAO February 15, 2008).  Evidence that the conduct of the insurer or 
its representative influenced an ATP to “engage in a specific course of conduct because 
of the actions of the respondents,” or that treatment “was delayed or that course of 
treatment was altered because of the actions of the respondents” may be considered in 
determining whether treatment was dictated.  Gianzero v. Wal-Mart Stores, Inc., W.C. 
no. 4-669-749 (ICAO July 14, 2009).  Further, an insurer’s determination that a referral 
was not authorized might form the basis for a finding that the insurer dictated the “dura-
tion” of treatment.  Williams v. City of Colorado Springs, supra.

 Authorization to provide medical treatment refers  to a medical provider’s legal 
authority to provide medical treatment to the claimant with the expectation that the pro-
vider will be compensated by the insurer for providing treatment.  Bunch v. Industrial 
Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); One Hour Cleaners v. Industrial 
Claim Appeals Office, 914 P.2d 501 (Colo. App. 1995).  Authorized providers include 
those medical providers  to whom the claimant is directly referred by the employer, as 
well as providers to whom an ATP refers the claimant in the normal progression of 
authorized treatment.  Town of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 
(Colo. App. 2002); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  
Whether an ATP has  made a referral in the normal progression of authorized treatment 
is  a question of fact for the ALJ.  Suetrack USA v. Industrial Claim Appeals Office, 902 
P.2d 854 (Colo. App. 1995).

It is possible for an ATP to refer a claimant to another medical provider for a lim-
ited examination or course of treatment without the provider also becoming an ATP in 
the overall sense.  See Kilwein v. Industrial Claim Appeals Office, 198 P.3d 1274 (Colo. 
App. 2008).  Such limited referrals may occur when the purpose of the examination is 
limited to issuing an impairment rating or obtaining an opinion relevant to pending litiga-
tion.  See § 8-43-404(1), C.R.S.  However, if in the normal progression of authorized 
treatment an ATP refers  the claimant to a specialist for the purposes of examination, di-
agnosis, and treatment the specialist becomes an ATP authorized to “treat” the claimant.  
Cabela v. Industrial Claim Appeals Office, 198 P.3d 1277 (Colo. App. 2008); Town of Ig-
nacio v. Industrial Claim Appeals Office, supra.



As determined in Findings of Fact 18 through 20, the ALJ concludes that the in-
surer, through adjuster Shefman, violated § 8-43-503(3) by dictating the “duration” of the 
claimant’s treatment.  As found, Shefman knew that Dr. Ogin was  an ATP because he 
was treating the claimant on referral from Dr. Tentori.  Indeed, Shefman has never actu-
ally disputed that Ogin was, in a legal sense, an ATP.  As an ATP, Ogin was authorized 
to provide treatment and receive payment from the insurer.  However, Shefman unilat-
erally attempted to modify Dr. Ogin’s status as an ATP by dictating that before he per-
formed the EMG he was required to go through “vetting” by OC, the insurer’s “gate-
keeper.”  Shefman knew that by imposing this policy on Dr. Ogin the performance of the 
EMG would be delayed, and consequently so would the claimant’s treatment.  Never-
theless, Shefman required Dr. Ogin to adhere to the “gatekeeper” policy or face the 
consequence that he would not be paid for performing a test that he believed was rea-
sonable and necessary to diagnose the claimant’s condition.  In so doing, the ALJ con-
cludes that Shefman effectively commanded Dr. Ogin to take an action that Dr. Ogin 
was not legally required to take in order to secure payment for the EMG.  In so doing 
Shefman prolonged the duration of the claimant’s  treatment by influencing Dr. Ogin not 
to perform the EMG on January 9, 2009, as scheduled.

As determined in Finding of Fact 21, Shefman did not persuasively or credibly 
testify that she had any rational or reasonable basis for believing there was a legal justi-
fication for refusing Dr. Ogin, an ATP, permission to proceed with an EMG before he un-
derwent the vetting process with the “gatekeeper.”  Neither did Shefman cite any unique 
factual circumstances, other than the gatekeeper policy, that would support the conclu-
sion that Dr. Ogin was not authorized to perform the EMG.  Therefore, the ALJ con-
cludes Dr. Ogin was legally “authorized” to perform the EMG without “going through 
OC,” and to receive pay for such treatment.  The ALJ concludes there is not any rational 
or reasonable basis  for Shefman’s action in refusing to authorize the EMG on January 
9, 2009. 

In the respondent’s  position statement the insurer advances the theory that there 
was no violation of § 8-43-503(3) because diagnostic procedures, including the EMG 
prescribed by Dr. Ogin, do not constitute “treatment” within the meaning of the statute.  
The insurer asserts that the EMG “was performed for diagnostic purposes only and did 
not provide treatment to cure and relieve from the work injury.”  

First, the ALJ notes that Shefman never advanced this legal theory as a justifica-
tion for refusing to authorize the EMG on January 9, 2009.  Second, even if Shefman 
had justified her actions based on this theory, the ALJ concludes it does not constitute a 
rational or reasonable argument that Shefman was not violating § 8-43-503(3). 

Statutes should be interpreted in a manner to give effect to the legislative intent.  
Consequently, the words and phrases in a statute should be given their plain and ordi-
nary meanings without resort to forced, subtle or strained interpretations.  Jones v. In-
dustrial Claim Appeals Office, 87 P.3d 259 (Colo. App. 2004).  The statutory scheme 
should be read a whole and to give consistent, harmonious, and sensible effect to all its 
parts.  Peregoy v. Industrial Claim Appeals Office, 87 P.3d 261 (Colo. App. 2004).  Stat-



utes pertaining to the same subject matter should be construed together.  Spracklin v. 
Industrial Claim Appeals Office, 66 P.3d 176 (Colo. App. 2002).

Section 8-42-101(1)(a), C.R.S., provides as follows:

Every employer, regardless of said employer’s  method of insurance, shall 
furnish such medical, surgical, dental, nursing, and hospital treatment, 
medical, hospital, and surgical supplies, crutches, and apparatus as may 
reasonably be needed at the time of the injury or occupational disease 
and thereafter during the disability to cure and relieve the employee of the 
effects of the injury.”

This  statute has not been interpreted as distinguishing between medical “treat-
ment” that tends to cure or relieve symptoms or pathology (such as surgery or medica-
tions), and medical “treatment” (such as x-rays and EMG’s) performed to identify the 
claimant’s medical condition and clarify what specific procedures are likely to cure or 
relieve the effects of the injury.  As a general matter our courts  have held that medical 
“treatment” for purposes of § 8-42-101(1)(a) includes expenses for “medical or nursing 
treatment or incidental to obtaining such medical or nursing treatment,” provided the ex-
penses are “reasonably needed to cure and relieve the effects  of the injury and related 
to claimant’s physical needs.”  See Bellone v. Industrial Claim Appeals Office, 940 P.2d 
1116 (Colo. App. 1997) (holding child care expenses  constituted medical treatment un-
der facts of the case).  Moreover, the cases suggest that medical “treatment” encom-
passes both diagnostic and curative medical procedures.  See Merriman v. Industrial 
Commission, 120 Colo. 400, 210 P.2d 448 (1949) (exploratory surgery held compensa-
ble even where it revealed non-industrial condition); Public Service Co v. Industrial 
Claim Appeals Office, 979 P.2d 584 (Colo. App. 1999) (“The record must distinctly re-
flect the medical necessity of any such treatment and any ancillary service, care or 
treatment as  designed to cure or relieve the effects of such industrial injury.”); Villela v. 
Excel Corp., W.C. No. 4-400-281 (ICAO February 1, 2001) (reasonable diagnostic pro-
cedures are a prerequisite to MMI if they have reasonable prospect for defining claim-
ant’s condition and suggesting further treatment).  

These cases interpret or imply that the term medical “treatment” encompasses 
both diagnostic and curative procedures that are reasonably necessary in light of the 
industrial injury.  It is difficult to imagine that any layman or physician contemplating the 
ordinary meaning of the term “medical treatment” would conclude that it does not in-
clude the myriad of diagnostic examinations  and tests that must necessarily be adminis-
tered to arrive at a diagnosis and determine what specific therapies, medications and 
procedures are likely to benefit the injured worker.  At a minimum diagnostic tests  con-
stitute medical “treatment” when they are incidental to the provision of therapeutic pro-
cedures.  Thus, the plain and ordinary meaning of medical “treatment” includes  diagnos-
tic tests and procedures.

Finally, it would make no sense, and would contravene the principle that the Act 
should be read as a whole, to hold that the term “treatment” is used differently in § 8-42-
101(1)(a) than it is in § 8-43-503(3).  Therefore, the ALJ concludes that the word “treat-



ment” as used in § 8-43-503(3) includes reasonable and necessary diagnostic proce-
dures designed to define the claimant’s medical condition and suggest treatment.  The 
statute does not contemplate that there is  a distinction between diagnostic procedures 
and curative procedures as argued by the insurer, and the insurer has cited no legal 
authority that would support a rational or reasonable argument that such a distinction 
does or should exist.

The ALJ concludes the insurer violated § 8-43-503(3) by dictating the duration of 
the claimant’s care commencing January 9, 2009, and continuing until January 26, 
2009, when Dr. McCranie performed the EMG.  

SPECIFICITY OF REQUEST FOR PENALTIES IN APPLICATION FOR HEARING

 The insurer contends that the claimant’s application for hearing failed to specifi-
cally identify the grounds on which the claim for penalties was based.  Therefore, it al-
leges that the claim for penalties  must be dismissed.  The ALJ disagrees with the in-
surer’s argument.

Section 8-43-304(4), C.R.S., provides that in “any application for hearing for a 
penalty pursuant to subsection (1) of this section, the applicant shall state with specific-
ity the grounds on which the penalty is being asserted.”  The statute then creates a pro-
cedure for the alleged violator to cure the alleged violation within twenty days after the 
mailing of the application.  If the violation is cured, the proponent of the penalty bears an 
increased burden of proof to establish by clear and convincing evidence that the violator 
knew, or reasonably should have known, that “such person was in violation.”

 The ICAO has held that the purposes of the specificity requirement are to provide 
notice of the basis of the alleged violation so as  to afford the putative violator an oppor-
tunity to cure the violation, and to provide notice of the legal and factual bases of the 
claim for penalties so that the violator can prepare its defense.  Davis v. K Mart, W.C. 
No. 4-493-641 (ICAO April 28, 2004); Gonzales v. Denver Public School District Number 
1, W.C. No. 4-437-328 (ICAO December 27, 2001).  In essence, the notice aspect of the 
specificity requirement is  designed to protect the fundamental due process rights of the 
alleged violator to be “apprised of the evidence to be considered, and afforded a rea-
sonable opportunity to present evidence and argument in support of” its position.  Mat-
thys v. City of Colorado Springs, W.C. No. 4-662-890 (ICAO April 2, 2007).  Of course, 
the statute does not prescribe a precise form for pleading penalties, and an ALJ may 
consider the circumstances of the individual case to determine whether the application 
for hearing was sufficiently precise to satisfy the statute.  See Davis v. K Mart, W.C. No. 
4-493-641 (ICAO April 28, 2004) (factual allegations contained in pleading were suffi-
ciently specific to notify the respondent to rule of procedure that was allegedly violated, 
and to extent respondent was unsure of precise nature of allegations discovery was 
available to assist in clarifying the issues).



 The ALJ concludes that there was no violation of the specificity requirement that 
would warrant denial of the claim for penalties.  First, the insurer has never contended 
that it was denied any opportunity to cure the alleged violation § 8-43-503(3).  Rather, 
the insurer’s  position, as reflected in the notes and testimony of Shefman, as well as the 
defense at hearing, has always been that the insurer never dictated treatment and that 
the EMG performed by Dr. McCranie on January 26, 2009, complied with the law.

In any event, the ALJ concludes that under the circumstances of the case the 
Application for Hearing complied with the specificity requirements of § 8-43-304(4).  The 
application explicitly alleges that the claimant is  seeking penalties because the insurer 
“dictated care” in violation of § 8-43-503(3).  Thus, the application for hearing alleges a 
factual event, the dictation of care, and the violation of a specific statute, as the bases of 
the claim for penalties. 

Moreover, the language of the penalty allegation contained in the Application for 
Hearing must be considered in the context of several preceding events. On January 9, 
2009, Dr. Ogin advised Shefman that in his  opinion her refusal to approve the EMG 
constituted the dictation of care.  Soon thereafter Ruiz, acting in her capacity as a rep-
resentative of the law firm representing the claimant, advised Shefman that she be-
lieved Shefman’s  refusal to authorize the EMG with Dr. Ogin constituted the dictation of 
care.  By January 21, 2009, Shefman had contact with claimant’s counsel and was 
aware that he was taking the position that she was denying medical treatment by requir-
ing that the EMG be conducted through OC.  Thus, by the time the Application for Hear-
ing was filed in August 2009 the insurer, through Shefman, was more than aware of the 
specific factual and legal bases of the claim for penalties, and was already in a position 
to prepare its defense and present arguments  concerning the issue.  To the extent the 
insurer needed additional information concerning specific factual matters, it was free to 
conduct discovery in order to obtain such information.

AMOUNT OF PENALTY

 The claimant seeks  the imposition of penalties of $400 per day commencing 
January 9, 2009, and continuing until January 26, 2009, (a period of seventeen days) 
when Dr. McCranie performed the EMG.

 The ALJ has discretion to assess a penalty of up to $500 per day for each day 
the Act was violated.  The ALJ may consider a “wide variety of factors” in determining an 
appropriate penalty.  Adakai v. St. Mary Corwin Hospital, W.C. No. 4-619-954 (ICAO 
May 5, 2006).  However, any penalty assessed should not be excessive in the sense 
that it is  grossly disproportionate to the conduct in question.  When determining the 
penalty the ALJ may consider factors including the “degree of reprehensibility” of the 
violator’s  conduct, the disparity between the actual or potential harm suffered by the 
claimant and the award of penalties, and the difference between the penalties awarded 
and penalties assessed in comparable cases.  Associated Business Products v. Indus-
trial Claim Appeals Office, 126 P.3d 323 (Colo. App. 2005).



 The ALJ concludes that the insurer shall be assessed a penalty of $250 per day 
for seventeen days (total of $4250) for the seventeen day violation of § 8-43-503(3).  In 
arriving at this amount the ALJ concludes that Shefman’s action in delaying the EMG for 
a period of 17 days, while insisting on the insurer’s non-existent legal right to use a 
“gatekeeper” to “vet” an ATP’s ability to perform necessary diagnostic tests, is a serious 
violation of the claimant’s  rights  under the Act.  This  is particularly true where the impro-
priety of the action was promptly drawn to Shefman’s attention by an ATP and the 
claimant’s counsel.  However, in mitigation the ALJ notes that the delay in treatment 
was relatively brief, and infers that Shefman never intended to prevent the claimant from 
undergoing the EMG.  Finally, the ALJ finds there is no credible or persuasive evidence 
concerning penalties assessed in comparable cases.

ORDER

 Based upon the foregoing findings of fact and conclusions  of law, the ALJ enters  
the following order:

 1. The insurer shall pay a penalty of $4250.  Seventy-five percent of the 
penalty shall be paid to the claimant and twenty-five percent of the penalty to the sub-
sequent injury fund.

2. Issues not resolved by this order are reserved for future determination.  

DATED: December 30, 2009

David P. Cain
Administrative Law Judge

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-779-613

ISSUES

1.  Has Claimant has proven by a preponderance of evidence that she suf-
fered an “accident” on October 5, 2007, that resulted in a compensable “injury”?

2.  If so, has Claimant proven by a preponderance of evidence that her neck 
condition and need for medical treatment after September 2008 was causally related to 
a compensable work injury on October 5, 2007?

3.  If so, was Claimant’s  neck surgery with her physicians at Kaiser author-
ized?

FINDINGS OF FACT



1. Claimant was working for Employer on October 5, 2007, when a coworker 
pushed open a door and hit Claimant’s elbow.  Claimant was jostled and pushed up 
against a locker. She did not fall.    

2. Claimant had a bruise on her elbow as a result of this incident.  Claimant did not 
seek any medical treatment for the injury.  She continued performing her normal job du-
ties following the incident for almost a year.

3. Claimant testified that she immediately developed neck pain as a result of the 
incident on October 5, 2007, and that she treated this condition at home without the 
need for formal medical treatment.  The First Report of Injury does not mention a neck 
injury. The First Report of Injury states: “. . . the EE was in the hallway between the 
driver’s room and dispatch walking past a door, when someone pushed the door open 
causing the door to strike her right elbow and causing a contusion.”

4. Claimant received her personal medical care through Kaiser.  The first record 
from Kaiser after the incident is dated April 21, 2008 (approximately six months after the 
work incident) and contains the following history:

Her nephew handed her a case of water on 4/17/08.  When he let go she 
felt a pull in her left upper arm and shoulder area. . . . With different posi-
tions of her neck and shoulder she feels a sharp pain in the upper back, 
around the spine of her scapula.

5. There is no mention of any work injury from October 2007 in the first medical re-
cord from Kaiser.  There is no indication from the Kaiser physician in his report that 
Claimant had any ongoing neck problems due to a work injury with the employer.

6. Claimant did not request any medical treatment for the alleged work injury in Oc-
tober 2007 for more than a year.  During this time, Claimant received medical treatment 
on several different occasions and made no mention of a work injury or ongoing neck 
pain due to a work injury in October 2007.

7. Claimant did suffer an injury away from work in September 2008 as detailed in 
the following medical history from a Kaiser report dated September 24, 2008: “Recur-
rence of pain she had earlier this yr R upper back, this time after swinging on a track 
rider at a playground 2 wks ago.” Claimant started taking a muscle relaxer after this in-
cident.

8. Claimant first developed severe radicular pain in her right arm requiring hospitali-
zation shortly after the incident where she was swinging on a track rider at a play-
ground.  Claimant first developed radiculopathy in her right arm in mid to late Septem-
ber 2008.     

9. An ambulance record from September 28, 2008, contains the following history: 



[F]ound 54 y/o female sitting in chair with c/o severe right arm pain and 
cramping.  States pain began atraumatically approx 1 week ago . . . [diag-
nosed] with pinched nerve and muscle spasm by pvt physician and given 
muscle relaxants to control pain.  Woke up this a.m. with 10/10 arm pain & 
called 911 without any attempted rx. 

10. A medical record from the emergency room at the University of Colorado on Sep-
tember 28, 2008, contains the following history: “Pt with one week of progressive right 
shoulder pain that is described as tearing muscle pain starting in the anterior shoulder.” 

11. Claimant confirmed this history of a recent development of radicular pain to her 
Kaiser physicians on October 2, 2008: “Pt c/o 2 weeks of progressive R shoulder pain.  
Also noted arm-finger burning pain.  Felt like arm was on fire.  The sensation has re-
solved but pt continues to have tingling of 3rd and 4th fingers.”  

12. This history of Claimant first developing radiculopathy in her right arm in October 
2008 is also contained in a Kaiser record dated October 30, 2008: “Pt has cervical radi-
culopathy with pain and weakness in Rt shoulder and arm for the past month.” 

13. There is no history in any of these medical records that Claimant was relating 
these neck and arm symptoms to the incident involving a bruise to her elbow in October 
2007.  

14. Claimant started missing work after she was hospitalized with radicular pain on 
September 28, 2008.  Claimant has not returned to work since the hospitalization.  

15. A medical record from Kaiser dated November 21, 2008, contains the following 
history: 

Pt walked in today requesting return to work note without restrictions.  She 
drives a bus . . . I reviewed with pt that with her cervical lesions – she may 
be at risk for motor problems – inability to drive, steer – and be a danger 
to herself and others as a bus driver.  Pt requested note stating she can-
not work until she has seen Neurosurgery and been evaluated, and that 
this should be done urgently. 

16. Claimant reported her neck pain was work-related to Concentra on November 
26, 2008.  A note from Concentra states: 

A year ago she was hit by a door from across the room and she was 
slammed into a locker.  She was doing her own therapy for a year and 
then on 09/28/2008 she felt that her arm was paralyzed and she went to 
the University Hospital.  

17. There a medical record from Kaiser dated December 3, 2008, in which Claimant 
reported that her neck symptoms were work-related: 



The patient is  a 54-year-old righthanded woman who comes in today for 
evaluation of neck pain with radiation into her right upper extremity.  These 
symptoms initially began back in June when she was at work and some-
one opened the door hitting her in the right arm.  She states that she had 
a lot of bruising and some arm pain as  well as some neck pain at that 
time, but this  is not nearly as severe as it was starting September 20, 
2008, when she awoke with more intense pain in her neck with radiating 
down into her right triceps, forearm, with some tingling in her index and 
middle finger, which has persisted.

18. Claimant failed to report to her medical providers that the neck pain was workre-
lated until after she learned she could not return to work. The medical records do not 
relate Claimant’s neck pain to the work incident in October 2007 until more than a year 
after the event.   

19. Respondents filed a general admission of liability on December 24, 2008, and 
admitted to ongoing temporary total disability (TTD) benefits.  Respondents admitted to 
TTD benefits starting on September 28, 2008, and ongoing.  Claimant has received on-
going TTD benefits to the present.  She did have a period of time when she did not re-
ceive the checks but these periods were subsequently paid and she is continuing to re-
ceive checks from Respondents.  

20. Insurer did not have the medical records from Kaiser and other providers when 
the admission was filed.  The medical records from Kaiser demonstrate that they were 
sent to opposing counsel by Insurer on May 13, 2009.  The medical records from the 
University of Colorado Hospital and Rural Metro Ambulance were sent to opposing 
counsel on May 18, 2009.

21. Claimant began treating at Concentra once she alleged her neck condition was 
work-related.  Dr. Quick at Concentra noted that Claimant would probably require a dis-
cectomy and fusion surgery. 

22. Claimant had her surgery with Kaiser.  Claimant underwent surgery from Dr. 
Watts at Kaiser on February 3, 2009. Claimant reported that her surgery costs have 
been paid for through Kaiser, other than some co-payments.  She is continuing to re-
ceive TTD benefits from Insurer now almost ten months after the surgery.

23. Claimant reported to Concentra that her elbow condition had resolved.  Concen-
tra indicated that Claimant should be discharged from medical care if her neck condition 
is not considered work-related:

If the claim for the neck is  denied, then she should be discharged as there 
is  no documented elbow injury and she has had no complaints of elbow 
pain from the alleged contusion two years ago.



24. Dr. Pitzer examined Claimant and determined that Claimant did not suffer any 
significant injury or any neck condition.  Dr. Pitzer stated:   

It is unlikely that there was  any significant injury and certainly did not 
cause her cervical spine problems.  Given what appears to only be a con-
tusion to the elbow and no evidence of any medical treatment sought, 
there would be no permanent impairment or permanent restrictions.  

25. Dr. Pitzer testified that there was no evidence of any neck pain or problems re-
lated to the work incident in October 2007.  Dr. Pitzer’s opinions were based in part on 
the following: (1) Claimant only had evidence of an elbow bruise at the time of the al-
leged work injury in October 2007; (2) there was no medical treatment requested for the 
injury for an extended period of time and when the Claimant did finally request treat-
ment, she related her condition to other non-work-related incidents; (3) Claimant suf-
fered an injury when she lifted a case of water in April 2008; (4) Claimant had another 
incident in mid-September when Claimant was sliding or swinging on a track rider at a 
playground; (5) Claimant did not develop radiculopathy or right arm pain until Septem-
ber 2008 (shortly after the track rider incident that occurred away from work); and (6) 
Claimant did not relate her neck condition to the work incident when talking to her medi-
cal providers until more than a year after the incident when she found out she could not 
return to work.  

26. Dr. Pitzer also testified that even if Claimant actually suffered a work injury in Oc-
tober 2007 that this neck condition was not work-related after September 2008 due to 
an intervening injury.  Claimant had an intervening injury at the park in September 2008.  
Claimant did not develop radiculopathy or the need for surgery until after this non-work-
related incident.  Claimant’s condition changed markedly after this nonwork-related inci-
dent as Claimant developed radiculopathy for the first time and required hospitalization 
and subsequent surgery.      

CONCLUSIONS OF LAW

Although Claimant Had an “Accident” at Work, She Failed to Prove the Occurrence of a 
Compensable “Injury”

1. The Court of Appeals  has held that employers and insurance companies 
do not have to make any type of specific showing to withdraw an admission of liability.  
The Court of Appeals has  held: “We agree with the Panel that the employer did not have 
to show the admission was improvidently filed in order to contest liability, and we reject 
Claimant’s assertion that, without such a showing, the admission had conclusive and 
binding effect.” Pacesetter Corporation v. Collett, 33 P.3d 1230, 1232 (Colo. Ct. App. 
2001); see, also, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 884 (Colo. Ct. 
App. 2000).

2. The Court of Appeals has also held that the burden of proof to establish 
compensability remains on a claimant even when a respondent is seeking to withdraw 



an admission of liability. “It is well-established that claimant must prove the existence of 
a compensable injury.” Pacesetter Corporation v. Collett, 33 P.3d 1230, 1232 (Colo. Ct. 
App. 2001). 

3.  The Colorado Workers’ Compensation Act was recently amended to 
change the burden of proof when respondents are attempting to withdraw admissions  of 
liability. The Act provides that it is respondents’ burden to withdraw the admission of li-
ability. Section 843-201, C.R.S.  This amendment, however, only applies to dates  of in-
jury or claims filed after August 5, 2009.  Therefore, it still remains Claimant’s burden of 
proof to prove that this claim is compensable.

4.  There is a distinction between the terms “accident” and “injury.”  The term 
“accident” refers  to an “unexpected, unusual or undesigned occurrence.” Section 8-40-
201(1), C.R.S.  In contrast, an “injury” refers to the physical trauma caused by the acci-
dent.  In other words, an “accident” is the cause of and an “injury” is the result. City of 
Boulder v. Payne, 426 P.2d 194 (Colo. 1967).  No benefits  flow to the victim of an indus-
trial accident unless an “accident” results  in a compensable “injury.”  Compensable inju-
ries involve an “injury” which requires medical treatment or causes disability. H & H 
Warehouse v. Victory, 805 P.2d 1167, 1169 (Colo. Ct. App. 1990).  All other “accidents” 
are not compensable injuries. See Ramirez v. Safeway Steel Products Inc., W.C. No. 4-
538-161 (ICAO, September 16, 2003).

5. Claimant has failed to demonstrate that she suffered a compensable “in-
jury.” Moreover, even if it could be deemed that the recent amendment to Section 8-43-
201, C.R.S. applies to this  claim, Insurer has  met the burden as Claimant has not suf-
fered a compensable injury based on the following facts: 

•  Claimant admittedly had a bruise on her elbow as a result of this incident.  De-
spite this bruise, Claimant did not seek or require any medical treatment for the injury.  
The “accident” at work in October 2007 did not result in the need for medical treatment 
and, as a result, there was no resulting “injury.”

•  There was no disability caused by the “accident” at work.  Claimant did not miss 
any work for almost a year despite this incident and bruise to her elbow.  She performed 
her normal job duties with Employer.  There was no need for medical treatment or any 
resulting disability following the “accident” that would establish the occurrence of a 
compensable “injury.” 

•  Claimant’s allegation of the onset of immediate neck pain following the “accident” 
was not corroborated by either the First Report of Injury or any medical records over the 
first year following the incident.  

•  Claimant reported other non work-related incidents to her medical providers in 
April and September 2008 when discussing her neck pain.



•  There was no evidence of any radiculopathy or right arm pain until after a non 
work-related incident at a playground in September 2008.  This development of new 
symptoms cannot be causally related to the work accident in October 2007.

•  Claimant did not allege to her medical providers that her neck condition was 
work-related until November 2008, immediately after she learned that she would not be 
able to return to work.  

•  Claimant’s elbow condition resolved and Concentra noted that her case should 
be closed if the neck condition is not considered work-related.

•  Dr. Pitzer credibly testified that Claimant did not suffer an injury in October 2007 
that resulted in any disability or need for medical treatment.  

6. Claimant has failed to establish by a preponderance of the evidence that 
her “accident” in October 2007 resulted in a compensable work “injury.”  Insurer has 
shown that it should be permitted to withdraw its admission of liability. The claim is  de-
nied and dismissed.

7. Other issues are not reached.   

ORDER

The claim is denied and dismissed. 

Bruce C. Friend, ALJ
Office of Administrative Courts

 OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-779-078

ISSUES

•  Temporary Total Disability (TTD) from June 11, 2008, to June 15, 2009;
•  Whether Claimant’s TTD should be reduced by 50 percent based upon a willful 
violation of a safety rule;
•  Whether the Prehearing Administrative Law Judge (PALJ) Eley’s order dated 
June 11, 2009, should be overturned;
•  If PALJ Eley’s order is overturned, whether Claimant is responsible for termina-
tion of her employment; and
•  Average weekly wage.

FINDINGS OF FACT



Based on the evidence presented at hearing, the Judge finds:

 PALJ Eley’s Order 

1. On June 9, 2009, the parties convened for a prehearing conference before PALJ 
Craig Eley.  Claimant raised, inter alia, a motion to strike Respondents’ affirmative de-
fense of application of the termination statutes as they relate to Claimant’s eligibility for 
temporary benefits.  Claimant did not file a motion for summary judgment pursuant to 
OACRP 17.  
2. On June 11, 2009, PALJ Eley entered a prehearing order striking Respondents’ 
affirmative defense of the applicability of the termination statutes.  PALJ Eley found that 
it was undisputed that Employer terminated Claimant’s employment based upon a 
safety rule violation and that the safety rule violation resulted in Claimant’s injury.  PALJ 
Eley ruled as a matter of law that the evidence was insufficient to support the affirmative 
defense based upon the decision in Colorado Springs Disposal v. ICAO, 58 P.3d 1061 
(Colo. App. 2002), which held that termination statutes are inapplicable where the em-
ployer terminates an employee because of the injury producing conduct.  
3. The determination of whether Respondents may prevail on their affirmative de-
fense requires findings of fact and conclusions of law.  Here, the Judge finds that dis-
puted issues of material fact existed when PALJ Eley entered the order.  Specifically, the 
issue of whether Claimant’s injury was a result of a safety rule violation had yet to be 
decided.  Thus, the Judge cannot conclude as a matter of law that Respondents are not 
entitled to pursue the affirmative defense of application of the termination statutes.  
PALJ Eley’s order as it relates to this issue is overturned.  

Safety Rule Violation/Responsibility for Termination/TTD

4. Claimant began working for Employer in October 2007 in non-qualified positions.  
In July 2008, Claimant began working as a forklift operator.  Claimant worked in the 
trash area on the B shift for approximately the first six weeks in this new position.
5. Approximately one month before her work injury, Claimant switched from B shift 
to A shift.  On A shift, Claimant was required to load and unload trailers, a job duty she 
had never performed on the B shift.  
6. Sometimes she loaded trailers at the dock and other times she loaded trailers in 
the yard.  When trailers are loaded in the yard, a movable ramp is used.
7. A movable ramp is a feature in the loading dock area that the employees have to 
control and lock, so that the ramp does not move during the loading and unloading 
process. 
8. Claimant sustained an industrial injury on November 10, 2008, when she was 
unhooking a movable ramp and the tractor trailer driver pulled out causing the ramp to 
fall onto her.  
9. Claimant’s physician restricted Claimant from standing, kneeling, and squatting 
as a result of the injury. Such restrictions would have prevented Claimant from doing her 
normal job because her job required her to stand nearly 100 percent of the time.  
10. In order to work as a forklift operator, Employer required Claimant to undergo 
training in the following areas:  Disciplinary Policy, Powered Industrial Truck Program, 
Lift Operator Skills, Loading Dock Policy, Loading Dock Control Procedures, Battery 



Changing Procedures for Forklift Shop Charging Area, Standard Operating Procedures 
for Refueling Gasoline Equipment, Standard Operating Procedures for Refueling Diesel 
Equipment, Standard Operating Procedures for Propane Tank Exchange, and Pedes-
trian Safety.  Claimant completed all of the aforementioned training on July 23, 2008.  
11. As part of the training on July 23, 2008, Claimant also took a test on the Powered 
Industrial Truck procedures and underwent an evaluation on Lift Operator Skills.  Claim-
ant scored 100 percent on both examinations. Neither examination tested the Claimant 
on the specific procedures for loading and unloading trailers using a movable ramp.       
12. Employer has a Loading Dock Policy (the “Policy”) which dictates the steps an 
employee must take in order to prevent the movement of a vehicle.  The first paragraph 
entitled, “Physical Control” states that, “All trailers or vehicles at a loading dock shall be 
physically controlled from movement by means of the following mandatory methods.”  
There is no specific procedure for unloading trailers in the yard using a movable ramp.
13. Also in the Policy, in the section entitled, “Operation of the Vehicle” it states, “No 
person shall be under or between any part of the vehicle or loading dock if the driver is 
in the cab of the vehicle or tractor.”     
14. Claimant received no “hands on” training for loading and unloading trailers in the 
yard using the movable ramp.  Claimant testified that the only verbal training she re-
ceived was from a co-worker on the B shift who told her never to load or unload a trailer 
without a lock mechanism. According to Enfield who is the assistant safety and health 
manager, this same co-worker, who did not testify, reported that Claimant had observed 
him loading and unloading the ramp.  This same co-worker worked only on B shift dur-
ing which Claimant never loaded or unloaded a trailer.  
15. After the injury, Claimant completed a handwritten statement regarding the 
mechanism of the accident.  Claimant wrote that she had just removed the candlestick 
and lock from the trailer and had started removing the chains from the trailer.  She 
thought the driver had seen her under the ramp removing the chains.  When she real-
ized the driver had not seen her, she tried to get out, but the driver pulled away and the 
ramp fell knocking her to the ground.   Enfield testified that while Claimant gave the writ-
ten statement Claimant also verbally stated the correct procedure for unloading and 
loading the trailer.  
16. Claimant had unloaded or loaded a trailer attached to ramp approximately three 
or four times prior to her work injury.  Claimant testified that it was physically impossible 
for her to remove the chains from the ramp without being underneath it.  
17. Employer suspended Claimant pending its investigation into the injury.  The 
Greeley Beef Management Disciplinary Committee (the Committee) convened on No-
vember 13, 2008, regarding the Claimant’s accident and whether she violated a safety 
rule.  The Committee consists of various department managers and other personnel 
who review the results of the investigation and interview the alleged violator.  
18. Enfield prepared a typewritten report following the Committee’s meeting on No-
vember 13, 2008.  Enfield noted that Claimant explained to the Committee that on No-
vember 10, 2008, she removed the glad hand lock and candlestick, the shag truck 
backed up to the trailer, and she walked back to the ramp to unhook the chains.  Claim-
ant thought the shag driver knew she at the ramp.  Claimant reported that she un-
hooked the chain on the left side of the ramp then crawled under the ramp to unhook 



the right side.  This version of the events is consistent with Claimant’s handwritten 
statement provided on November 10, 2008, after the accident.
19. Enfield also noted that the correct procedure for detaching a ramp was: 1.  Use 
forklift w/pallets to raise ramp. 2. Remove chains. 3. Remove forklift w/pallets to lower 
ramp. 4. Remove candlestick. 5. Remove gland hand lock. 6. Ask driver to remove 
trailer.   
20. None of the policies, procedures, training materials or written examinations of-
fered into evidence contains a list of these specific steps.  
21. Enfield also included in her report that Claimant stated to the Committee that she 
had followed the correct procedure at other times.  Enfield’s report is undated and was 
written based upon her handwritten notes she took while observing the Committee’s 
meeting on November 13, 2008.  Enfield testified that she destroyed her handwritten 
notes.   Claimant denied that she told the Committee she had followed the correct pro-
cedure at other times.  
22. The Committee recommended termination of Claimant’s employment for her vio-
lation of a safety rule.
23. Employer officially terminated Claimant’s employment effective November 18, 
2008, based upon its determination that Claimant violated a safety rule.  
24. It is apparent that Claimant performed the required steps to remove the ramp 
from the trailer in the wrong order.  The evidence, however, is less than persuasive that 
Claimant received proper training on the procedures for loading and unloading or at-
taching and detaching the movable ramp.  Further, there is no persuasive evidence that 
Claimant willfully violated any rule by being underneath the ramp.  Claimant’s testimony 
that she needed to go under the ramp to disconnect the chains was credible, persuasive 
and undisputed.  Finally, there is no persuasive or credible evidence that any of Claim-
ant’s actions were willful.  Accordingly, Respondents have failed to establish that Claim-
ant willfully committed a safety rule violation and any TTD benefits may not be reduced 
by 50 percent.  
25. Respondents have also failed to establish that Claimant was responsible for her 
termination from employment within the meaning of the termination statutes in the 
Workers’ Compensation Act.  While it is true that Claimant acted volitionally when she 
used the incorrect procedure for detaching the ramp and that she was aware that safety 
rule violations could result in discipline, there is no persuasive evidence that Claimant 
knew that such procedure was incorrect and that she was violating a safety rule.  Re-
spondents did not establish that Claimant underwent training on these specific proce-
dures or that she knew her actions were likely to result in her termination.  Based upon 
the totality of the circumstances, Claimant did not commit a volitional act that led to the 
termination and did not exercise a sufficient degree of control over the circumstances of 
her termination.  Claimant is not barred from receiving TTD.  
26. Claimant has established that she is entitled to TTD from November 11, 2008, 
through June 15, 2009.  Following her work injury, she had physical restrictions that 
prevented her from performing her normal job.  

Average Weekly Wage

27. Respondents admitted for an average weekly wage of $536.58 by allegedly av-
eraging one year of Claimant’s gross earnings; however, the evidence submitted by Re-



spondents does not support this admitted wage.  Claimant’s average weekly wage 
based upon the twelve weeks prior to her injury is $593.31.  
28. Respondents agree that Claimant’s average weekly wage should have included 
replacement cost for health insurance. 
29. Pursuant to COBRA, Claimant was entitled to elect continuation coverage within 
60 days of the termination of her employment.  Thus, Claimant had until January 17, 
2009, to elect such coverage which she declined to do because she could not afford the 
monthly premium.  
30. On April 9, 2009, Employer sent a notice to Claimant that advised her that under 
the American Recovery and Reinvestment Act (ARRA) which was signed on February 
17, 2009, she may be entitled to a reduced premium and another 60-day election pe-
riod.  Accompanying this notice is a document entitled, “Summary of the COBRA Pre-
mium Reduction Provisions under ARRA” which explains how certain individuals may be 
eligible for reduced COBRA premiums.  
31. Employer also sent another enrollment form which reflected the total monthly 
premium as $537.05 and the premium after application of ARRA as $187.97.  This form 
indicated that after receipt of the completed form, the plan administrator would deter-
mine whether Claimant would be entitled to the premium assistance.  Claimant had until 
June 7, 2009, to elect coverage that would begin on March 1, 2009.  The premium 
computation form advised Claimant that her premium would be $537.05 if the enroll-
ment form was signed and received by March 31, 2009.  
32. None of these forms indicated that Claimant was indeed eligible for the premium 
assistance and no persuasive evidence suggested that Employer or the plan adminis-
trator had determined that Claimant was eligible for the premium assistance.  Further, in 
order to be eligible for the reduction, Claimant would be required to elect coverage.  Ac-
cordingly, the 65 percent reduction in the replacement cost is inapplicable and Claim-
ant’s health and dental insurance replacement cost is $537.05 per month rendering the 
weekly cost $123.93.
33. Claimant’s average weekly wage is $593.31 plus $123.93 for a total of $717.24.   

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its mer-
its.  Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-



flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000).

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).  

 Challenge to Prehearing Administrative Law Judge Order Striking the Re-
spondents’ Termination Defense

4. Section 8-43-207.5, C.R.S., authorizes a PALJ to issue “interlocutory orders,” 
among other things.  The statute remained silent on any appeals from PALJ orders.  In 
Industrial Claim Appeals Office v. Orth, 965 P.2d 1246 (Colo. 1998), the Supreme Court 
noted, “a PALJ's order relating to a prehearing conference is interlocutory (i.e., not im-
mediately appealable) because a prehearing conference, by definition, is followed by a 
full hearing before the director or an ALJ. . . . Thus, the propriety of a PALJ's prehearing 
order may be addressed at the subsequent hearing.”  Id.  The court in Dee Enterprises 
v. Industrial Claim Appeals Office, 89 P.3d 430 (Colo. App. 2003) affirmed that the hear-
ing ALJ could alter prehearing orders by the PALJ.  This power fairly flows from the 
authority of the hearing ALJ to control the course of the hearing and to handle motions 
and dispose of procedural requests.  Section 8-43-207, C.R.S.  Here, because PALJ 
Eley’s order necessarily deals with the conduct of the hearing,  the ALJ has considered 
the issues determined therein de novo.  

5. As found, disputed issues of material fact existed at the time PALJ Eley entered 
the prehearing order.  Specifically, the issue of whether Claimant’s injury was a result of 
a safety rule violation had yet to be decided and was the primary issue for this hearing.  
Thus, the Judge cannot conclude as a matter of law that Respondents are not entitled 
to pursue the affirmative defense of application of the termination statutes.  PALJ Eley’s 
order as it relates to this issue is overturned.  

 Safety Rule Violation

6. Sections 8-42-112(1)(a) and (b), C.R.S., permits imposition of a 50 percent re-
duction in compensation where respondents prove either that claimant's injury was 
caused by the willful failure to use safety devices provided by the employer or that the 
injury resulted from the employee's willful failure to obey any reasonable rule adopted 
by the employer for the safety of the employee.  In order to impose the reduction of 
compensation it is not enough for the employer to demonstrate that the claimant failed 
to obey safety rule. Johnson v. Denver Tramway Corp. 115 Colo. 214, 171 P.2d 410 
(1946). It is also necessary to show that there was a "willful" violation of the rule. City of 
Las Animas v. Maupin, 804 P.2d 285 (Colo. App. 1990). The term "willful" connotes de-



liberate intent, and mere carelessness, negligence, forgetfulness, remissness or over-
sight does not satisfy the statutory standard. Bennett Properties Co. v. Industrial Com-
mission, 165 Colo. 135, 437 P.2d 548 (1968).

7. Respondents have not established that Claimant acted willfully when she applied 
the incorrect procedure for unloading and loading a trailer or detaching the movable 
ramp.  As found, Claimant was unaware of the correct procedure and had not received 
adequate training in performing this task.  The testimony of Enfield that Claimant had 
stated the correct procedure to her and to the Committee is not evidence that Claimant 
knew the correct procedure before the accident.  Enfield’s testimony and report that 
Claimant stated that she had used the correct procedure prior to the accident lacks 
credibility.  Finally, Claimant also provided uncontested testimony that removing the 
chains required her to go under the movable ramp.  Respondents, therefore, are not en-
titled to impose a 50 percent reduction in Claimant’s compensation.    

 Responsibility for Termination

8. Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., (termination statutes) provide 
that, where it is determined that a temporarily disabled employee is responsible for ter-
mination of employment, the resulting wage loss shall not be attributable to the on-the-
job injury.  Respondents shoulder the burden of proving by a preponderance of the evi-
dence that claimant was responsible for his or her termination.  See Colorado Compen-
sation Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 1209 (Colo. App. 
2000).  An employee is "responsible" if the employee precipitated the employment ter-
mination by a volitional act, which an employee would reasonably expect to result in the 
loss of employment.  Patchek v. Colorado Department of Public Safety, W.C. No. 4-432-
301 (September 27, 2001).  Thus, the fault determination depends upon whether claim-
ant performed some volitional act or otherwise exercised a degree of control over the 
circumstances resulting in termination.  See Padilla v. Digital Equipment Corp., 902 P.2d 
414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995).   

9. Respondents have failed to establish that Claimant was responsible for her ter-
mination from employment within the meaning of the termination statutes in the Work-
ers’ Compensation Act.  It is true that Claimant acted volitionally when she used the in-
correct procedure for detaching the ramp.  Claimant was also aware that safety rule vio-
lations could result in discipline.  The evidence, however, failed to establish that Claim-
ant knew that the procedure she used was incorrect or that she was violating a safety 
rule when using the incorrect procedure.  Respondents did not establish that Claimant 
underwent training on these specific procedures or that she knew her actions were likely 
to result in her termination.  Based upon the totality of the circumstances, Claimant did 
not commit a volitional act that led to the termination and did not exercise a sufficient 
degree of control over the circumstances of her termination.  Claimant is not barred 
from receiving TTD.  

 Average Weekly Wage



10. Section 8-42-102(2), C.R.S., requires the ALJ to base claimant's AWW on her 
earnings at the time of injury.  Because Claimant’s job title and wages appear to have 
changed over the course of her employment, the Judge concludes that it is appropriate 
to base her average weekly wage on her twelve weeks of earnings immediately prior to 
the injury.  Moreover, Respondents admitted for an average weekly wage of $536.58 by 
allegedly averaging one year of Claimant’s gross earnings; however, the wage records 
submitted by Respondents do not support this admitted wage.  As found, Claimant’s av-
erage weekly wage based upon the twelve weeks prior to her injury is $593.31.  

11. The claimant’s cost of continuing an employer’s group health insurance plan 
must be included in the average weekly wage and then, upon expiration of the allowed 
term for continued coverage, the cost of conversion to a similar or lesser plan must be 
included in the average weekly wage, even if claimant does not actually purchase re-
placement health insurance. Industrial Claim Appeals Office v. Ray, 145 P.3d 661 (Colo. 
2006).  Claimant is not required to elect the continuation health insurance. The COBRA 
amount is included in the wage unless the employer decides to continue to provide the 
health insurance to claimant after the injury. The employer here did not decide to con-
tinue to provide the benefit to claimant after the injury thus the COBRA premium amount 
shall apply.  Here, the COBRA monthly premium amount is $537.05.  

12. While the Judge agrees that Claimant’s average weekly wage should only be in-
creased by what it would cost her to continue her health insurance, there is no persua-
sive evidence that Claimant was eligible for the COBRA premium assistance offered by 
the ARRA.  Accordingly, the full amount of the COBRA premium shall apply rendering 
Claimant’s total average weekly wage $717.24.  

 Temporary Total Disability

13. To prove entitlement to TTD benefits, claimant must prove that the industrial in-
jury or disease caused a disability lasting more than three work shifts, that he left work 
as a result of the disability, and that the disability resulted in an actual wage loss.  Sec-
tion 8-42-103, C.R.S.; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  The 
term disability, connotes two elements:  (1) Medical incapacity evidenced by loss or re-
striction of bodily function; and (2) Impairment of wage earning capacity as demon-
strated by claimant's inability to resume her prior work.  Culver v. Ace Electric, 971 P.2d 
641 (Colo. 1999).  The impairment of earning capacity element of disability may be evi-
denced by a complete inability to work, or by restrictions which impair the claimant's 
ability effectively and properly to perform her regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo. App. 1998).   As found, Claimant’s physical restric-
tions as a result of her injury included no standing, kneeling or squatting.  Claimant’s 
regular job involved a significant amount of standing.  Accordingly, Claimant would have 
been unable to perform her regular job had Employer not terminated her employment.  
Claimant is entitled to TTD commencing on November 11, 2008.  

ORDER



 It is therefore ordered that:

1. PALJ Eley’s order dated June 11, 2009, as it pertains to striking Respondents’ 
affirmative defense of application of the termination statutes, is overturned.  
2. Claimant did not commit a willful violation of a safety rule.
3. Claimant was not responsible for termination of her employment.
4. Claimant’s average weekly wage is $717.24.
5. Respondents shall pay TTD at the average weekly wage rate of $717.24 com-
mencing on November 11, 2008, through June 15, 2009.   
6. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.
7. All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as  indicated on certificate of mailing or service; other-
wise, the Judge's order will be final.  You may file the Petition to Review by mail, as long 
as the certificate of mailing attached to your petition shows: (1) That you mailed it within 
twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For statu-
tory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a pet i t ion to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  December 30, 2009

Laura A. Broniak
Administrative Law Judge
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